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THE  FEDERAL  REGISTER 
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Register  system  and  the  public's  role  in  the 
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doctmients. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  writh  access  to  Information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  ««rill  l>e  no  discussion  of 
specific  agency  regulations. 
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LOS  ANGELES,  CA 

WHEN:    January  12,  at  9KX)  a.m. 
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300  N.  Los  Angeles  St, 
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Los  Angeles  213-894-3800 
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Rules  and  Regulations 


Federal  Register 

Vol.  S3.  No.  248 

Tuesday,  December  27,  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabi%  and  legal  effect,  most 
of  which  are  Iteyed  to  arxj  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION  ) 

12  CFR  Part  303 

Applications,  Requests,  SulNntttais, 
Delegations  of  Authority,  and  Notices 
of  Acquisition  of  Control;  Procedures 
Regarding  Publication  of  Notices  FNed 
Under  the  Change  in  Bank  Control  Act 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Final  rule. 

summary:  After  publishing  a  proposed 
rule,  the  FDIC  is  amending  Part  303  of 
Title  12,  Code  of  Federal  Regulations 
("CFR"),  primarily  to  implement  certain 
amendments  to  the  Change  in  Bank 
Control  Act  ("CBCA")  made  by  section 
1360  of  the  Anti-Drug  Abuse  Act  of  1986, 
Pub.  L  99-57a  Under  the  rule,  the  FDIC 
may  waive  the  newspaper  publication  or 
comment  solicitation  requirements  of  12 
CFR  303.4(b)(2)(ii)  or  may  act  on  a 
proposed  change  in  control  prior  to  the 
expiration  of  the  pubhc  comment  period 
only  if  the  FDIC  makes  a  written  finding 
that  newspaper  publication  or  comment 
solicitation  woidd  seriously  threaten  the 
safety  or  soundness  of  the  banJc  to  be 
acquired.  In  other  circumstances,  the 
FDIC  may.  for  good  cause,  shorten  the 
public  comment  period  to  a  period  of  not 
less  than  ten  days.  The  rule  also 
provides  for  publication  and  solicitation 
of  comment  in  situations  in  which  notice 
has  not  been  filed  pursuant  to  the 
CBCA. 

EFFECnvE  DATE  December  27, 1888. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Katharine  H.  Haygood,  Senior  Attorney, 
(202)  888-3732,  Claude  A.  Rollin, 
Attorney,  (202)  898-3985,  L^al  Division; 
or  Karl  Krichbaum.  Section  Chief, 
AppUcations  Section,  (202)  888-6758, 
Division  of  Bank  Supervision,  Federal 
Deposit  Insurance  Corporation.  550 17th 
Street  NW..  Washington,  DC  20429. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  rule  does  not  create  any  new 
reporting  or  recordkeeping 
requirements,  nor  would  it  modify  any 
existing  reporting  or  recordkeeping 
requirements. 

Discussion 

On  October  27. 1986.  the  President 
signed  into  law  the  Anti-Drug  Abuse  Act 
of  1986.  Pub.  L  99-€70.  Section  1360  of 
this  Act  (hereinafter  the  "statutory 
amendment")  makes  several 
amendments  to  the  CBCA  which  require 
a  revision  of  the  FDIC's  implementing 
regulations.  On  September  22, 1988,  the 
FDIC  published  a  proposed  rule  (53  FR 
36464)  recommending  changes  to  its 
existing  publication  requirements.  Only 
two  comments  on  that  proposed  rule 
were  received  (both  approving  of  the 
proposed  changes),  and  the  amendments 
are  being  enacted  substantially  as 
proposed. 

Prior  to  the  statutory  amendment  the 
CBCA  did  not  require  notice  to,  or 
solicitation  of  comments  from,  the  public 
in  connection  with  a  change  in  bank 
control  notice  filed  under  the  CBCA.  The 
FDICs  regulation,  at  12  CFR 
303.4(b)(2)(i)  did.  however,  require 
persons  seeking  to  acquire  r  bank  to 
publish  an  announcement  aud.  as  part  of 
that  announcement,  to  solicit  public 
comment  on  the  proposed  acquisition. 

The  statutory  amendment  provides 
that  the  appropriate  fiederal  banking 
agency  shall,  within  a  reasonable 
period,  publii^  notice  of,  and  solicit 
comments  on.  a  proposed  acquisition. 
As  stated  in  the  proposed  rule,  the  FDIC 
believes  that  its  pre-existing  regulation, 
reqliiring  acquiring  persons  to  publish 
notice  of.  and  solicit  comments  on,  the 
proposed  acquisition  within  specified 
time  periods  (generally  within  twenty 
days  of  acceptance  of  the  notice  by  Uie 
FDIC),  satisfies  the  basic  publication 
requirements  of  the  statutory 
amendment.  The  FDIC  is,  consequently, 
not  changing  the  existing  basic 
requirements  for  publication  or 
solicitation  of  comments  regarding  the 
proposed  acquisition. 

lie  statutory  amendment  also 
provides  that  the  FDIC  may  waive  the 
required  publication  and  solicitation  of 
comments  only  if  the  FDIC  determines 
in  writing  that  such  publication  or 
solicitation  would  seriously  threaten  the 


safety  or  soundness  of  the  bank  to  be 
acquired.  The  FDIC  is  amending  its 
regulation,  which  currently  allows 
discretion  both  for  waiving  and 
shortening  the  comment  period,  to  bring 
it  into  conformance  with  the  statutory 
standard.  The  amended  regulation 
allows  waiver  of  publication  or 
comment  solicitation,  as  well  as  FDIC 
action  on  a  proposed  acquisition  prior  to 
the  expiration  of  the  comment  period, 
only  if  the  FDIC  determines  in  writing 
that  publication  or  comment  solicitation 
would  seriously  threaten  the  safety  or 
soundness  of  the  bank  to  be  acquired. 
One  such  situation  in  which  publication 
or  comment  solicitation  could  seriously 
threaten  the  safety  or  soundness  of  the 
bank  to  be  acquired  is  when  the  FDIC 
must  act  immediately  in  order  to  prevent 
the  probable  failure  of  the  bank  to  be 
acquired.  The  new  regulation  provides 
the  FDIC  with  limited  discretion  to 
shorten  the  public  comment  period  in 
circumstances  not  affecting  the  safety  or 
soimdness  of  the  bank  to  be  acquired. 
The  FDIC  may  shorten  the  public 
comment  period,  to  not  less  than  ten 
days,  if  there  is  good  cause  for  such 
action;  good  cause  will  exist  only  if 
FDIC  determines  that  circumstances 
beyond  the  control  of  the  acquiring 
persons  warrant  such  action. 

In  the  proposal,  the  FDIC  reqiiested 
comment  on  whether  to  amend  the 
provision  requiring  that  pubUcation  be 
made  only  after  acceptance  of  the  notice 
of  acquisition.  Comment  was  requested 
on  whether  to  permit  publication,  with 
FDIC  permission,  up  to  ten  days  prior  to 
the  filing  of  the  notice  of  acquisition,  but 
no  later  than  ten  days  after  acceptance 
by  the  appropriate  FDIC  regional  office, 
llie  FDIC  has  determined  not  to  make 
such  an  amendment,  since  it  believes 
that  such  a  provision  would  have  limited 
utility  and  that  the  abiUty  to  shorten  the 
time  period  to  ten  days  for  good  cause 
will  likely  accommodate  most  cases 
needing  sudi  a  provision. 

Changes  are  also  being  made  in 
regard  to  acquisitions  which  do  not 
comply  with  the  CBCA,  for  example,  in 
a  situation  when  notice  of  an  acquisition 
is  filed  subsequent  to  the  acquisition. 
The  new  regulation  specifies  procedures 
where  the  FDIC  deems  such  publication 
and  comment  to  be  advisable. 

Since  the  regulation  is  procedural  in 
nature  and  since  it  allows  for  a  shorter 
publication  period  in  some  cases,  the 
Board  has  determined  that,  rather  than 
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applying  a  thirty-day  delayed  effective 
date,  there  is  good  cause  to  make  the 
regulation  effective  on  publication  in  the 
Federal  Register. 

Regulatory  Flexibility  Act 

In  the  proposed  rule,  the  Board  of 
Directors  of  the  FDIC  certlHed  that  the 
amendments  would  not.  if  promulgated, 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  In  light  of  the  above-noted 
certiHcation,  the  Regulatory  Flexibility 
Act  requirement  of  5  U.S.C.  604  that  a 
final  regulatory  flexibility  analysis  be 
prepared  does  not  apply. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegation.  Bank 
deposit  insurance.  Banks,  banking. 
Federal  Deposit  Insurance  Corporation. 

For  the  reasons  stated  in  this  notice, 
and  pursuant  to  the  FDICs  authority 
under  section  13  of  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)(13)),  the 
FDIC  amends  12  CFR  Part  303  as 
follows: 

PART  303— APPUCATIONS, 
REQUESTS.  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  OF  ACQUISITION  OF 
CONTROL 

1.  The  authority  citation  for  Part  303  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  378, 1813, 1815, 1816, 
1817{j),  1818, 1819  CSeventh"  and  'Tenth"), 
1828, 1829;  15  U.S.C  1607. 

2.  Section  303.4  is  amended  by 
revising  paragraph  (b)(3)  and  adding 
paragraph  (b)(6)  to  read  as  follows: 

S  303.4    Ctiang*  In  bank  control. 

•        *        *        *        • 

(b)*  •  * 

(3)(i)  In  acting  upon  a  proposed 
change  in  control,  the  FDIC  shall 
consider  all  public  comments  received 
within  twenty  days  following  the 
required  newspaper  publication.  At  the 
FDICs  option,  comments  received  after 
this  twenty-day  period  may  be,  but  need 
not  be,  considered. 

(ii)  If  the  FDIC  determines  in  writing 
that  the  newspaper  publication  or 
comment  solicitation  requirements  of 
this  paragraph  would  seriously  threaten 
the  safety  or  soundness  of  the  bank  to 
be  acquired,  including  situations  where 
the  FDIC  must  act  immediately  in  order 
to  prevent  the  probable  failure  of  the 
bank  to  be  acquired,  then  the  FDIC  may: 

(A)  Waive  the  publication 
requirement. 


(B)  Waive  the  public  comment 
solicitation  requirement,  or 

(C)  Act  on  the  proposed  change  in 
control  prior  to  the  expiration  of  the 
public  comment  period. 

(iii)  In  other  circumstances,  for  good 
cause,  the  FDIC  may  shorten  the  public 
comment  period  to  a  period  of  not  less 
than  ten  days.  Such  good  cause  will 
exist  only  if  the  FDIC  determines  that 
circumstances  beyond  the  control  of  the 
acquiringoerson  or  persons  warrant  a 
shorter  peiMd. 
*        •        •        •        • 

(6)(i)  Whenever  a  notice  of  a  proposed 
acquisition  of  control  is  not  filed  in 
accordance  with  the  Change  in  Bank 
Control  Act  of  1978  and  these 
regulations,  the  acquiring  person(s) 
shall,  within  ten  days  of  being  so 
directed  by  the  FDIC.  publish  an 
announcement  of  the  acquisition  of 
control  in  the  business  section  of  a 
newspaper  having  general  circulation  in 
the  community  in  which  the  home  ofTice 
of  the  bank  involved  is  located.  In  a 
community  in  which  there  is  no  daily  or 
weekly  community  newspaper,  the 
required  newspaper  announcement  may 
be  published  in  a  county-wide 
newspaper  (in  the  county  in  which  the 
bank's  home  office  is  located)  or,  if  there 
is  no  county-wide  newspaper,  in  a  state- 
wide newspaper^ 

(ii)  The  newspaper  announcement 
shall  contain  the  name(s)  of  the 
acquirer(s),  the  name  of  the  bank 
involved,  and  the  date  of  the  acquisition 
of  the  stock.  The  announcement  shall 
also  contain  a  statement  indicating  that 
the  FDIC  is  currently  reviewing  the 
acquisition  of  control.  The 
announcement  shall  also  state  that  any 
person  wishing  to  comment  on  the 
change  in  control  may  do  so  by 
submitting  written  comments  to  the 
Regional  Director  of  the  FDIC  at  (give 
address  of  the  regional  ofHce)  within 
twenty  days  following  the  required 
newspaper  publication. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  E>C  this  13th  day  of 
December,  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  RoUnsoii, 
Executive  Secretary. 

[FR  Doc  88-29509  Filed  12-23-88;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123  ^ 

Disaster  Loans 

agency:  Small  Business  Administration 
(SBA). 


action:  Emergency  flnal  rule. 

summary:  This  rule  implements  Pub.  L 
100-590,  which  authorizes  SBA  to 
extend  economic  injury  disaster 
assistance  to  counties  contiguous  to 
those  counties  determined  to  be  disaster 
areas  by  the  President,  the  Secretary  of 
Agriculture  or  the  SBA  Administrator. 
The  rule  also  authorized  physical 
disaster  assistance  to  contiguous 
counties. 

dates:  Effective  December  27, 1988. 
Comments  are  due  on  or  before 
February  27, 1989. 

ADDRESS:  Written  comments  may  be 
sent  to  Bernard  Kulik,  Deputy  Associate 
Administrator  for  Disaster  Assistance, 
Small  Business  Administration.  1441  L 
Street  NW.,  Room  820,  Washington.  DC 
20416. 

FOR  njRTHER  INFORMATION  CONTACT 

Bernard  Kulik,  Deputy  Associate 
Administrator  for  Disaster  Assistance, 
(202)  653-8879. 

SUPPLEMENTARY  INFORMATION:  Section 
123.2(b)  of  Title  13,  Code  of  Federal 
Regulations  (CFR)  serves  notice  that  the 
emergency  nature  of  the  disaster 
program  may  occasionally  require  the 
promulgation  of  an  emergency  final  rule. 
Such  an  emergency  has  now  arisen. 

On  November  4, 1988,  the  President 
approved  Pub.  L  100-590  (effective  as  to 
disaster  loans  on  August  1, 1988,  per 
section  137)  which,  among  other  things, 
deRnes  the  term  "an  area  affected  by  a 
disaster"  in  section  7(b)(2)  of  the  Small 
Business  Act  (15  U.S.C.  636(b)(2))  to 
include  not  only  the  counties  declared 
(determined)  by  the  President,  the 
Secretary  of  Agricultiu'e  or  the 
Administrator  of  SBA  as  disaster  areas, 
but  also  "the  counties  contiguous 
thereto"  (Pub.  L  100-590,  section  119). 

Because  this  legislation  extends  the 
benefits  of  the  disaster  assistance 
program  to  those  areas  which  were 
previously  ineligible,  it  would  be 
inappropriate  to  withhold  this 
assistance  during  the  current  disaster 
season  for  the  length  of  time  required  to 
follow  the  usual  procedure  of  publishing 
a  notice  of  proposed  rulemaking, 
followed  by  a  comment  period,  and 
eventually  a  fmal  rule.  Moreover,  any 
further  disasters  occurring  during  this 
period  would  require  a  wasteful 
duplication  of  effort,  to  extend  the 
disaster  assistance  to  the  areas  newly 
added  by  Pub.  L  100-590.  As  an 
emergency  fmal  regulation,  any 
problems  that  arise  from  this  regulation 
in  the  near  future  can  be  corrected 
before  the  regulation  is  published  in 
flnal  form. 
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The  current  regulatory  definition  of 
"Disaster  Area"  (13  CFR  123.3)  does  not 
distinguish  between  disaster  areas 
declared  (or  determined)  by  SBA,  the 
Secretary  of  Agriculture  or  the 
President.  The  new  law,  however, 
requires  SBA  to  make  a  distinction 
between  major  disasters  declared  by  the 
President,  and  disasters  declared  by  the 
Secretary  of  Agriculture  or  the 
Administrator  of  SBA.  For  major 
disasters  declared  by  the  President,  the 
disaster  areas  as  determined  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  constitute  the  disaster 
area  for  purposes  of  physical  disaster 
assistance  under  the  Small  Business 
Act,  section  7(b)(1),  15  U.S.C  638(b)(1), 
i.e.,  loans  to  repair  or  replace  disaster- 
damaged  property.  SBA  cannot,  by 
regulation,  enlarge  on  FEMA's 
determination  under  its  authprity. 
However,  for  purpobes  of  Economic 
Injury  Disaster  Loans  (EIDLs)  in  such 
Presidentially  declared  disasters,  SBA's 
new  statute  includes  in  the  relevant 
disaster  areas  the  FEMA-determined 
counties  as  well  as  the  counties  (or 
other  political  subdivisions)  contiguous 
thereto. 

Accordingly,  the  definition 
promulgated  here  defines  disaster  areas 
in  Presidentially  declared  disasters 
twofold:  for  physical  disaster  assistance 
the  FEMA-determined  counties  (or  other 
political  subdivisions),  and  for  EIDLs,  in 
additional  coufilies  (or  other  political 
subdivisions]  contiguous  thereto. 

No  such  bifurcation  is  required  for 
disasters  declared  or  designated  by  SBA 
or  by  the  Secretary  of  Agriculture.  At  a 
Governor's  request,  SBA  will  publish  a 
disaster  declaration  for  both  physical 
injury  and  EIDL  assistance  in  both 
declared  and  contiguous  counties  if  the 
requisite  minimum  damage  is  found.  U 
the  damage  is  insufficient  to  warrant  a 
disaster  declaration,  and  the  Governor 
certifies  to  substantial  economic  injury 
to  small  business  concerns,  warranting 
Federal  subsidy  loans  pursuant  to 
section  7(b)(2)(D)  of  the  Act  (15  U.S.C 
636(b)(2)(D]),  SBA  wiU  publish  a  notice 
of  disaster  designation  in  the  Federal 
Register  (13  CFR  123.23).  Thereafter, 
SBA  will  make  EIDLs  available  in 
declared  and  contiguous  counties  to 
qualifying  small  concerns  and 
agricultural  cooperatives  without  credit 
available  elsewhere.  When  the 
Secretary  of  Agriculture  designates  a 
disaster  area  pursuant  to  the 
Consolidated  Farm  andJhiral  j 

Development  Act,  7  U.S.C.  1961,  SBA 
will  make  EIDLs  available  pursuant  to 
section  7(b)(2)(B)  of  the  Small  Business 
Act  to  qualifying  small  concerns  and 
agricultural  cooperatives  located  in 


designated  counties  as  well  as  named 
adjacent  counties. 

The  term  "contiguous"  has  variously 
been  construed  by  the  courts  as 
touching,  in  actual  contact  physically 
joined  as  a  single  unit,  adjacent, 
bordering  on  each  other,  abutting,  etc 
depending  sometimes  on  the  context 
Construing  a  statute  authorizing 
creation  of  an  airport  authority  by  "any 
two  or  more  contiguous  counties."  the 
Supreme  Court  of  Appeals  of  West 
Virginia  interpreted  "contiguous 
counties"  to  mean  a  "compact  territorial 
unit  (within  an  unbroken  boundary) 
wherein  at  least  one  territorially 
bounded  [sic]  one  other  such  county." 
[State  V.  Brown.  151  W.Va.  887, 157  S.E. 
2d  850, 1967.)  SBA  adopts  a  similar 
definition,  but  permits  contiguous 
counties  to  be  separated  by  a  body  of 
water  measuring  not  more  than  one  mile 
between  such  counties. 

SBA  has  determined  that  this 
proposed  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291 
because  it  would  not  have  an  annual 
impact  on  the  national  economy  of  $100 
million  or  more.  In  this  regard.  SBA 
estimates  that  in  Fiscal  Year  '89  the 
Agency  will  make,  in  contiguous 
counties,  between  22  and  50  EIDLs  for  a 
total  of  between  $1.3  and  $1.6  million, 
and  between  10  and  30  physical  injury 
assistance  loans  for  a  total  of  between 
$275,000  and  $550/)00. 

The  rule  will  not  result  in  an  increase 
in  costs  for  consumers,  individual 
industries,  geographic  regions.  Federal, 
State  or  local  government  agencies 
(other  than  possible  losses  to  SBA  from 
these  additional  loans).  Further,  the  rule 
will  not  have  an  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation  or  international 
competitiveness  of  U.S.  based 
businesses. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act  5  U.S.C 
601  et  seq^  this  rule  may  have  a 
signiticant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
indicated  above,  we  estimate  for  FY  '89 
an  increase  in  disaster  loans  of  22  to  50 
EIDLs,  representing  between  5  and  10% 
of  the  estimated  total  and  an  additional 
10  to  30  physical  injury  assistance  loans 
out  of  an  estimated  total  of  13,000.  Since 
SBA  approves  about  25%  of  all  EIDL 
applications,  and  about  75%  of  physical 
injury  assistance  applications,  the  total 
number  of  applications  under  the 
expanded  definition  could  be  as  high  as 
100-250.  The  following  analysis  of  this 
definition  is  provided  within  the  context 
of  the  review  prescribed  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  604). 


1.  The  emergency  rule  is  required  to 
make  the  benefits  of  the  new  law 
available  to  disaster  victims  as  soon  as 
possible.  Its  objective  is  to  extend  SBA 
disaster  loan  assistance  available  in 
declared  (designated)  counties,  to  the 
counties  contiguous  thereto. 

2.  Because  of  the  emergency  character 
of  this  flnal  rule,  no  notice  of  proposed 
rule  making  was  published.  However, 
comments  are  invited  as  indicated 
above,  and  will  be  considered  when  this 
rule  is  republished  in  final  form,  together 
with  other  regulations  required  to 
implement  SBA's  new  authority. 

3.  As  explained  above,  the  word 
"contiguous"  is  capable  of  several 
definitions  [at  has  several  synonyms). 
Among  them.  SBA  has  chosen  one  that 
most  closely  carries  out  the  intent 
expressed  in  the  relevant  conference 
report  (H.  Rept  100-1029  on  H.R.  4174; 
Oct.  3, 1988): 

*  *  *  to  provide  disaster  assistance  to 
victims  of  the  disaster  who  are  in  counties 
adjacent  to  disaster  declared  areas  even  if 
the  damage  was  not  so  large  as  to  warrant  a 
declaration  or  designation  in  their 
county  *  *  * . 

Accordingly,  SBA's  deflnition  includes 
as  contiguous  counties  that  are 
separated  by  a  minor  body  of  water  (not 
exceeding  one  mile  of  separation],  while 
counties  separated  by  wider  expanses 
of  water,  such  as  the  Great  Lakes  or 
Chesapeake  Bay,  are  not  considered 
adjacent  irrespective  of  botmdaries  , 
touching  imder  water. 

SBA  hereby  certifies  that  this  rule 
does  not  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with 
Executive  Order  12612. 

Paperworic  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act  Pub.  L  98-511,  44  U.S.C. 
Ch.  35,  SBA  certifles  that  this  regulation 
will  not  impose  any  reporting  or 
recordkeeping  requirements. 

List  of  SubjecU  in  13  CFR  Part  123 

Disaster  assistance,  Loan  programs/ 
business,  Small  businesses. 

Accordingly,  pursuant  to  section 
5(b)(6)  of  the  Small  Business  Act  15 
U.S.C.  634(b)(6),  Tide  13,  CFR,  is  hereby 
amended  as  follows: 

1.  The  authority  citation  for  Part  123  is 
revised  to  read  as  follows: 

Authority:  Sections  5(b)(6].  7  (b).  (c).  (f)  of 
the  Small  Business  Act,  15  U.S.C 
SS  634(bK6).  636  (b),  (c).  (f);  Pub.  L.  100-590. 


4iHHm 


IT   WP 
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9123.3    (Amended] 

2.  Section  123.3  Definitions  is 
amended  by  revising  the  definition  of 
"Disaster  Area"  to  read  as  follows: 

•        •        •        *        • 

Disaster  Area:  (a)  Except  as  provided 
in  paragraph  (b)  below,  an  area  which 
has  been  declared  or  designated  as  such 
by  the  Administrator  of  SBA,  because  of 
damage  suffered  as  a  result  of  a 
physical  disaster,  or  by  the  Secretary  of 
A^culture  in  accordance  with  section 
7(b)(2)(B]  of  the  small  Business  Act  (15 
U.S.C.  e3iB(b)(2)(B)],  and  the  counties  or 
other  political  subdivisions  contiguous 
thereto. 

(b)  For  major  disasters  declared  by 
the  President,  the  disaster  area  as 
determined  by  the  Federal  Emergency 
Management  Agency  constitutes  the 
disaster  area  for  purposes  of  SBA 
physical  disaster  assistance  pursuant  to 
Subpart  B  of  this  part.  However,  for 
purposes  of  Economic  Injury  Disaster 
Assistance  in  such  disasters  pursuant  to 
Subpart  C  of  this  part,  the  disaster  area 
also  includes  counties  or  other  smaller 
political  subdivisions  contiguous 
thereto. 

(c)  For  purposes  of  this  definition, 
contiguous  counties  or  other  political 
subdivisions  are  those  whose  land  areas 
abut  the  land  area  of  the  declared 
county  without  geographic  separation 
other  than  by  a  minor  body  of  water,  not 
to  exceed  one  mile  between  such 
counties. 


(Catalog  of  Federal  Domestic  Assistance 

Program!  Nos.  59.002  and  59.008.) 

Jaoies  Abdnor, 

Adminiatrator 

Date:  November  30, 1988. 

[FR  Doc.  88-29607  Filed  12-23-88;  8:45  am] 

MLUNQ  COOC  S02S-01-II 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IS  CFR  Parte  315  and  615 
[Docket  No.  I1255-t258] 

Determination  of  Bona  Fid*  Motor- 
Vehlde  Manufacturer 

AOINCV:  International  Trade 
Administration,  Commerce. 
action:  Final  rule. 

•UMMAHV:  The  regulations  currently 
codifled  at  Part  615  of  Chapter  VI  of 
Title  15  of  the  Code  of  Federal 
Regulations  (CFR)  are  redesignated, 
nomenclature  changes  are  made,  and 
Chapter  VI  is  vacated  to  reflect  the 
transfer  to  the  International  Trade 


Administration  of  the  responsibility  for 
the  implementation  of  the  Agreement 
Concerning  Automotive  Products 
between  the  United  States  and  Canada 
and  certiflcation  of  qualified  applicants 
as  bona  flde  motor  vehicle 
manufacturers.  The  authority  to 
promulgate  regulations,  formerly 
delegated  to  the  Director  of  the  Bureau 
of  Industrial  Economics,  was  delegated 
by  the  Secretary  of  Conunerce  to  the 
Under  Secretary  for  International  Trade 
as  a  result  of  the  abolishment  of  the 
Bureau  of  Industrial  Economics  and  a 
realignment  of  the  Department  of 
Commerce's  industry-related  functions. 
This  redesignation  simply  conforms  the 
codification  of  the  regulations  in  the 
CFR  to  existing  Department  of 
Commerce  organization  and  functions. 
■FFlcnvi  DATi:  December  27, 1988. 
ron  niRTHER  iNromnATiON  contact: 
lean  D.  Leslie,  Management  Analyst. 
Management  Services  Division,  Office  of 
Organization  and  Management  Support, 
Room  4001.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  (202) 
377-3265. 
•UPfLIMINTARV  INPONMATION:  The 

responsibilities  of  the  Secretary  of 
Commerce  relating  to  the  development, 
maintenance  and  publication  of  a  list  of 
bona  flde  motor-vehicle  manufacturers 
and  the  authority  to  promulgate  rules 
and  regulations  pertaining  thereto  have 
been  delegated  to  the  Under  Secretary 
for  International  Trade,  pursuant  to 
Amendment  9,  effective  January  22, 
1964,  of  Department  of  Commerce 
Organization  Order  10-3,  as  amended, 
effective  February  16, 1962,  with  power 
of  redelegation.  Amendment  8,  dated 
January  22. 1984,  of  Department 
Organization  Order  40-1  of  February  16, 
1982  reflects  the  transfer  to  the 
International  Trade  Administration  of 
responsibihty  relating  to  implementation 
of  the  Agreement  Concerning 
Automotive  Products  between  the 
United  States  and  Canada  and 
certification  of  qualified  applicants  as 
bona  fide  motor  vehicle  manufacturers. 
On  January  22, 1984,  (49  FR  4536)  the 
Assistant  Secretary  for  Administration 
revoked  Department  Organization 
Orders  3S-5A  of  January  2. 198a  as 
amended  and  35-5B  of  December  6. 
1982.  and  35-8  and  35-10,  both  dated 
April  22. 1982,  abolishing  the  Bureau  of 
Industrial  Economics. 

By  these  rules  and  subsequent 
issuance  of  these  rules  (e.g.  Department 
Organization  Order  10-3.  as  amended, 
effective  June  7, 1988,  and  Department 
Organization  Order  40-1.  of  June  7. 
1988),  the  Under  Secretary  for 
International  Trade  is  redesignating 


final  regulations  which  are  identical  in 
substance  to  and  supersede  the 
regulations  at  15  CFR  part  615. 

Regulations  on  Determination  of  Bona 
Fide  Motor- Vehicle  Manufacturer  will 
be  published  in  Chapter  III,  Part  315.  of 
15  CFR.  This  final  rule  is  consistent  with 
the  authority  delegated  in  Department 
Organization  and  Function  Order  10-3 
to  the  Under  Secretary  for  International 
Trade  under  Headnote  2,  subpart  B,  part 
6.  schedule  6  of  the  Tariff  Schedules  of 
the  United  States  (19  U.S.C.  1202)  and 
authority  to  promulgate  rules  and 
regulations  pertaining  thereto  under 
Section  501(2)  of  Title  V  of  the 
Automotive  Products  Trade  Act  of  1965 
(19  U.S.C.  2031).  This  authority  formerly 
delegated  to  the  Director  of  the  Bureau 
of  Industrial  Economics  was  delegated 
by  the  Secretary  of  Commerce  to  the 
Under  Secretary  for  International  Trade 
as  a  result  of  tlie  abolishment  of  the 
Bureau  of  Industrial  Economics  and  a 
realignment  of  the  Department  of 
Commerce's  industry-related  functions. 

Because  this  rulemaking  document 
concerns  agency  organization  and 
management,  it  is  not  a  rule  or 
regulation  witliin  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  regulatory  impact  analysis  has  to 
be  or  will  be  prepared. 

Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  no  regulatory 
flexibility  analysis  has  to  be  or  will  be 
prepared  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)). 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612.  This  rule  does  not  contain 
collections  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  18  CFR  Farts  315  and 
618 

Canada,  Imports.  Motor  vehicles. 

Date:  December  20, 1988. 
Joao  M.  McEntaa, 

Deputy  Under  Secretary  for  International 
Trade. 

Date:  December  20. 1988. 
Robert  Ortner, 
Under  Secretary  for  Economic  Affairs. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  Title  15  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


♦«mMMtMM4tt*-^:»M». 
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1 .  Part  615  of  Chapter  VI  is 
redesignated  as  Part  315  of  Subchapter 
A  of  Chapter  III  and  amended  and 
Chapter  VI  is  vacated  as  follows: 

CHAPTER  VI— [REMOVED] 

PART  615— [REDESIGNATED  AS 
PART  315] 

PART  315— [REDESIGNATED  FROM 
PART  616  AND  AMENDED] 

2.  The  authority  citation  for  Part  315  is 
revised  to  read  as  follows: 

Authority:  Headnote  2.  subpart  B.  part  6, 
schedule  8,  Tariff  Schedules  of  the  United 
States  (19  U.S.C  1202);  sec.  501(2)  of  Title  V, 
Automotive  Products  Trade  Act  of  1965  (19 
U.S.C.  2031). 

9315.1  lAmemtod] 

3.  In  the  last  sentence  of  9  315.1  - 
"Director,  Bureau  of  Industrial 
Economics"  is  removed  and  the 
following  is  added  in  its  place:  "Under 
Secretary  for  International  Trade"  and 
the  words  "Department  of  Commerce 
Organization  Order  35-5A  of  January  3. 
1980  (45  FR  6146)"  is  removed  and  the 
following  is  added  in  its  place: 
"Department  of  Commerce  Organization 
Order  40-1,  Amendment  9  of  January  22, 
1984  (49  FR  4538)." 

4.  Paragraph  (b)  of  (  315.2  is  revised  to 
read  as  follows: 

5315.2  Definitions 


(b)  "Under  Secretary"  means  Under 
Secretary  for  International  Trade  of  the 
Department  of  Commerce,  or  such 
official  as  may  be  designated  by  the 
Under  Secretary  to  act  in  his  or  her 
behalf. 


5.  In  paragraph  (d)  of  S  315.2  the  word 
"Director"  is  changed  to  read  "Under 
Secretary"  wherever  it  appears. 


9315.3    (Amended] 

6.  In  S  315.2  the  word  "Director"  is 
changed  to  read  "Under  Secretary" 
wherever  it  appears  and  the  address  at 
the  end  of  the  section  is  revised  to  read 
as  follows:  U.S.  Department  of 
Commerce.  International  Trade 
Administration.  Office  of  Automotive 
Industry  Affairs— APTA.  14th  ft 
Constitution  Avenue.  NW..  Room  4036, 
Washington.  DC  20230. 


9316.4   (Amended] 

7.  In  paragraphs  (a),  (b).  and  (c)  of 

9  315.4  the  word  "Director"  is  changed 
to  read  "Under  Secretary"  wherever  it 
appears. 

9315.8    [Amended] 

8.  In  9  315.5  the  word  "Director"  is 
changed  to  read  "Under  Secretary." 

(FR  Doc.  88-29587  Filed  12-23-88:  8:45  am] 
WLLNm  COM  SS10-M 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Uahig  Enargy  Cot!  and  Conaumption 
information  Uaad  in  Labeling  and 
Advertiaing  of  Conaumer  Ap|3llance8 
Under  ttie  Energy  Policy  and 
Conaervation  Act;  Publication  of  New 
Appendix  K  Containing  Sample  Labela 

AQINCV:  Federal  Trade  Commission. 
action:  Final  rule. 

•ummary:  The  Federal  Trade 
Conunission  amends  its  Appliance 
Labeling  Rule  by  publishing  prototype 
labels  and  sample  labels  for  each 
category  of  covered  products. 

In  response  to  a  directive  in  section 
324(c)(2)  of  the  Energy  Policy  and 
Conservation  Act,  the  Commission  has 
published  sample  labels  for  each  of  the 
product  categories  covered  by  the  rule, 
together  with  prototype  labels  showing 
the  print  size,  type  face  and  layout  to  be 
used  for  each  basic  type  of  label.  These 
labels  were  inadvertently  deleted  from 
the  1988  version  of  the  rule  published  in 
the  Code  of  Federal  Regulations.* 
Today's  action  is  to  remedy  that 
deletion  by  adding  Appendix  K.  which 
consists  of  sample  labels  for  each 
category  of  covered  products  and 
prototypes  for  each  type  of  label. 
■FFIcnvi  DATK  December  27. 1988. 
FOR  PURTHIR  INTORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement.  Federal  Trade 
Commission.  Washington.  DC  20580. 

SUPPUMENTARV  INTORMATKHI:  On 

November  19, 1979.  pursuant  to  section 
'324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA),«  the 


■  16  CFR  Part  305  (1968). 

'  Pub.  L.  M-iea.  89  Slat.  871.  42  U.S.C.  6291  (Dec. 
22. 1975). 


Commission  issued  a  final  rule  ' 
covering  a  number  of  appliance 
categories.  The  rule  requires  that  energy 
costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  covered  products.  The 
rule  included  sample  labels  for  each  of 
the  apphance  categories  covered  by  the 
rule,  as  well  as  prototype  labels  that  set 
out  the  type  face,  letter  size,  spacing  and 
layout  that  was  required  to  produce  the 
labels  in  compliance  with  the  label 
specifications  in  the  rule. 

At  the  end  of  1987,  the  sample  and 
prototype  labels  were  inadvertently 
omitted  from  the  rule,  so  the  version  of 
the  rule  that  appeared  in  the  1988 
edition  of  the  Code  of  Federal 
Regulations  did  not  contain  them.  The 
purpose  of  today's  action  is  to  correct 
the  omission  and  reinsert  the  labels  into 
the  rule. 

In  consideration  of  th  foregoing,  the 
Commission  amends  its  Appliance 
Labeling  Rule  by  adding  Appendix  K. 
which  contains  the  sample  labels  for 
each  category  of  covered  products  and 
the  prototypes  for  each  of  the  different 
types  of  labels. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— {AMENDED! 

1.  The  authority  citation  for  Part  305  is 
revised  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975).  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-61^ 
(1978),  the  National  Ap^iance  Energy 
Conservation  Act  (Pub.  L.  100-12)  (1987).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988  (Pub.  L  100-357)  (1988), 
42  U.S.C.  6294;  sec.  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

2.  The  Appendices  to  Part  305  are 
amended  by  the  addition  of  Appendix  K, 
to  read  as  follows: 


S78041-II 


44  FR  60466. 16  CFR  305. 


988 


52116  Federal  Regtoter  /  Vol.  53,  No.  248  /  Tuesday.  December  27, 1968  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday.  December  27. 19^8  /  Rules  and  Regulations  52117 


1<yi2Hstv. 


MHtv- 


lOrii  Meiv- 


14/1S  Halv  • 


Appendix  K — Sample  Labels 

AH  eooH  Haivatiea  iMdluwi  or  bold 

}*  All  copy  I  27  p«ae 


^ 


Water  Heater-Oil 


I  (Name  of  Corporation) 
ModeKs)  RP23.  RP38 


Estimates  on  ttie  scale  are  tMtsed 
on  a  national  average  oil 
rats  of  62c  per  gallon. 


On^  models  with  first  hour 

ratings  of  75  to  86  gaUons 

are  used  in  the  scale. 


Model  with 
lowest 
energy  cost 


$134 


Model  with 


highest 

energy  cost 

•lit 


^  Your  cot  wilt  vary  iepiiidlngoi»  your  local  ii>rgywte  and  how 

you  use  the  product.  TM« mm^ bm  k  taMtf  on  US  QovamnwfN  «andw«  Mt 

How  much  will  thte  model  coot  you  to  run  yoorly? 

^Yearly  cost 


^  Ask  your  salesperson  or  locai  utiHty  for  the  energy  rate  (cost  per  gallbn)  m 
your  area. 

■♦  ImpOrtSflt  ftomoval  of  this  label  before  consumer  purchase  is  a  violation  of 
federal  law  (42  U.S.C.  6302) 


10/12 


e'  Nelv  BoM 


•0' Numeral 


-12- mi* 


(Pan  No  Ml02t> « 


■t'Nelv 


8ANFLE  XABEL 
Figuro  1 


10- 


12-HetvBoid- 


10/11  Helv 
14'NMv 


All  copy  Helvetica  medium  or  tMid 
S 


H 


All  Copy  X  29  picas  -• 


Clothes  Washer 
Capacity:  Compact 


V- 


(Name  of  Corporation) 
ModeHs)  SL^I.  SI.309 


Estimates  on  the  scale  are  based 
on  a  natiorwl  average  electric 
rate  of  4.97(  per  kilowatt  hour 
and  a  natural  gas  rate  of 
36.7c  per  therm. 

•  Electric  Water  Heater 


Only  compact  size 

ciotties  washers  are  used 

in  the  scale. 


Gas  Water  Hester 


Model  with 
,  lowest 
'  energy  cost 

$22 


Model  with 

'       highest 

.energy  cost 

$67 

THIS  MODEL 


$58 


Model  with 
lowest 
energy  cost 
$20 


$22- 


Model  with 

highest 

energy  cost 


Your  cost  will  vary  depending  on  your  local  energy  rMe  and  how  you  uae  the 

product,  nut  ofMrgy  eoM  I*  bMM  on  U4.  OevwMMM  ( 


» How  much  will  this  model  cost  you  to  run  yearly? 

.  with  an  electric  water  heater  with  a  gas  water  heeter 


l.oadsof 

vfvuiSS 

perweeli 

2 

4 

6 

8 

12 

CoMper 

ttwfni 
(100  cubic 

10< 

tt 

t4 

SS 

$s 

$12 

20« 

S4 

SS 

$12 

$1$ 

$24 

feet) 

30« 

SS 

$11 

$17 

$22 

$34' 

40t 

SS 

$15 

$23 

$30 

$4S 

80< 

SIC 

$1S 

$2S 

$4S 

$SS 

^_^^ 

so< 

S12 

$22 

$34 

$44 

$SS 

,  Ask  you?  salesperson  or  local  utility  for  the  energy  rate  (cost  per  kilowati  hour  or 
therm)  in  your  area,  and  for  estimated  costs  if  you  have  a  propane  or  oil  water  heater. 

>  Iniportant  Renwval  of  this  label  before  consumer  purchase  is  a  violation  of  ^ 
federal  law  (42  U.S.C.  6302) 


(Pan  No  S399601)  < 


SAMPLE  LABtIL 
.  Figuro  2 


36'  M#lv 

I2'n<ie 
e-Helv 

4' rule 
$'nile 


itairime 
rules 


4' rule 

•WHeiv 
•  Heiv 
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10/12  H«<v 


12/13 


liVllHtlv 

wHhlS' 

num«rtls 


12/13 


12  HsivBoM- 


14/15  Heiv 
a/9H«lv 


All  copy  Helvetica  medium  Of  l)okl 


All  Copy  X  27  picas 


(For  Furnaces) 


EiraqjoMDE 


You  can  save  substantially  on  home  heating  and  cooling  energy 
cost  by  following  the  simple  steps  outlined  below: 


1 .    Weatherproof  your  house 


2.  Assure  energy  efficient  heating  and  cooling  equipment  selection  and 
installation 

3.  Operate  and  maintain  your  system  to  conserve  energy. 


Help  conserve  energy.  Compare  the  energy  efficiency  rating  and 
cost  information  for  this  model  with  others.  Check  the  figures  and 
spend  less  on  energy. 

Your  contractor  has  the  energy  fact  sheets.  Ask  for  them. 


-^  Important  Removal  o(  thts  label  before  consumer  purchase  Is  a  violatkx)  of  federal  \^ 
-^  (42  use.  6302) 


SAMPLE   LABEL 
Figure  3 
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All  copy  Helvetica  medium  or  bold 
■^^^~'  All  copy  X  27  ptcas     ' 


10/12  neiv 


8/9  Helv 


10/12  Helv 
12"  Helv  bold- 
6"  Helv 


8/9  Helv 


12'  Helv 


14/15  Helv 
8/9  Helv ' 


•Central  Air  Conditioner  (cooling  only) 


Moaeis  wi(h  tne  most  etticieni 
^energy  rating  number  use  less 
energy  and  cosi  less  to  operate 


I  on  US.  Go¥*mm*nt  Mandard  Mat 


This  energy   ratir>g   is   based   on   U.S.   Government  standard  tests 
of   this   condenser    model    combined    with    the   most   common   coil. 
The   rating  may  vory   slightly   with  different  coils. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 


•InnpOrtflnt    Removal  of  this  laDei  before  consumer  purchase  "S  a  votatHxi  o» 
.federal  law   |42  U  S  C   6302) 


PWINO  20648)^ 


80   Helv 

•» 


-  6  Helv 


SAMPLE  LABEL 

Figure  4 


'*«•* 
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All  copy  Helvetica  medium  or  bold 


All  copy  X  27  picas 


10/12  Heiv. 


8/9  Heiv . 


10/12  Helv  — 
12'  Helv  bold- 
6'  Helv 


8/9  Helv  ■ 


12"  Helv. 


14/15  Helv. 
8/9  Helv  ■ 


►Heat  Pump  (heating  only) 

ETERG 


Models  with  ihe  most  eMC'e^t 
^energy  'atiog  nomoef  use  less 
ene'Qy  ana  cost  'ess  lo  ooe'aie 


■VCUDE 


Low 
►efficiency 

model 
.5 

? 


8.3 


THIS  MODEL? 


High 

efficiency 

model 

10 


K^v  Rat-riq 


Th« mtmgi  rakng •  baiad en  US.  Oonmnmn*  tundard  MM. 


This  energy   rating   is  based  on   U.S.  Governntent  stondord  tests 
of  this  condenser  nr>odel  contbined  with  the  most  common  coil. 
The  rating  will   vary   slightly  with  different  coils  and   in  different 
geographic   regions. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
m  sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 

mp0rt3nt    Pe^riovai  of  trus  label  deto'e  consume^  oo'c^ase  s  a  •>  c-ai'O"  oj 
^•ederai  law  iJ2  U  S  C  6302) 


Pan  No.  20648)  ^ 


SAMPLE  LABEL 

\   Figure  5 


80'  Helv 


6'  Helv 
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All  copy  Helvetica  medium  or  t>old 


ons  52121 


10-12  Helv 


8/9  Helv  ■ 


8'  Helv  bold. 


8/9  Helv . 


10"  Helv  bold. 


6'  Helv 


8/9  Helv ' 


12"  Helv. 


14/15  Helv. 
8/9  Helv  — 


All  copy  X  29  picas 


Heat  Pump  (heating  and  cooling) 


Models  with  the  most  efficient 
■  er>e*'gv  fating  number  use  less 
energy  and  cost  less  to  operate 


►Cooling  Mode 

Low 
^  efficiency 
model 


Healing  Mode 


10 


Higti  Lo*» 

efficiency  efficiency 

♦TKKJef  model 

12  5 


efficiency 
model 


THIS  MODEL  f 


Energy  Efficiency  Ra* 


^  Energy  rating  an  tMSM  on  US.  Gov«mm«m  standard  mm. 


.   These  energy   ratings  ore  based  on   U.S.   Government  standard  tests 
of  this  condenser '  model   combined  with  the  most  common  coil. 
The  ratings  will   vory   slightly   with  different  coils  and  in  different 
geographic   regions. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
■  sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 

impOrtSnt    Removal  of  th.s  label  t)etore  consume'  purchase  •&  a  v.oiai<on  oi 
^  federal  law  i42  u  S  C  6302i 


Pan  Mo  20648)  "^ 


36*Hefv 
numerals 

12"  nH-. 


■  6"  Heiv 


SAMPLE  LABEL 

Figure  6 
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R«f  rigerator-  Freezer 
Capacity:  23  Cut>ic  Feet 


(Name  of  Corporation) 
Model(s)  AH503.  AH504.  AH507 
Type  of  Defrost:  Full  Automatic 


EstimaiM  on  th«  tcait  art  baamJ 
on  a  national  awaraga  alactiic 
rata  of  4  97c  par  liiMMMtt  twwr 


Model  with 
lowest 
energy  cost 
$68 


Model  with 

highest 

energy  cost 

$132 


THIS  T  MODEL 


laioMsiad   fMf'f   enerfy   ceil 


Your  coti  wW  vary  dapanding  on  your  local  anargy  rata  and  how 

you  %t99  tlia  product.   Vh.*  •«•'«¥  co*t  >%  »•••«  on  U  S   C«««'Mn*n<  tianM'd  Ictit 

How  much  will  this  model  cost  you  to  run  yearly? 


T Yearly  cost 


1                                                                    E»tim.t»a  y«*rif  1  coil  •how  b»low                                                  1 

Cost  par 

H 

$44 

kHowatl 

KAtir 

H 

$88 

U 

$132 

H 

$176 

IOC 

$220 

ia« 

$264 

Ask  your  salesperson  or  local  utility  tor  the  anargy  rata  (cost  per  kilo- 
watt hour)  in  your  area. 

ImpOrtSnt  R«mo«ai  ot  mis  labal  txtor*  eontumar  purchaaa  is  a  violation  oi 
tadaral  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


)P»fl  No   3n(»6l 
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Freezer 

Capacity:  26  Cubic  Feet 


(Name  of  Corporation) 

Model(s)  SH40S.  SH413 

Type  of  Defrost:  Manual 


Estimatas  on  tha  scala  ara  basad 
on  a  national  avaraga  alactnc 
rata  of  4  97«  por  kilowatt  hour 


Only  models  with  25  5  to  27.4 

cutMC  leel  are  compared 

in  the  scale 


Model  with 
lowest 
energy  cost 
$95 


$120 


Model  with 

highest 

energy  cost 

$140 


Your  cost  will  vary  depending  on  your  local  anargy  rata  and  how 

you  use  the  product.  Th.i  enogy  cow  .«  OsmO  on  U  S  CovcnmoM  tlanflard  icds 

How  much  will  this  model  cost  you  to  run  yearly? 


Yearly  cost 


1 

ciiimaica  foan 

r  «  c«tl  shown  balow 

Cost  per 

kilowatt 

hour 

U 

$64 

H 

$128 

H 

$190 

H 

$252 

IOC 

$317 

12» 

$380 

Ask  your  salesperson  or  tocal  utility  tor  the  energy  rata  (cost  per  kito- 
watt  hour)  in  your  area. 

ImpOrtSnt  Refnova:  of  rh.$  iat>a:  bafora  consumaf  purchaaa  is  a  v«lation  o» 
tadaraiiaw  (4?  u  S  C  6302) 

SAMPLE  LABEL 


BEST  COPY  AVAILABLE 
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Dishwasher 
Capacity:  Standard 


EttNnalM  on  ih«  seal*  art  ttaaad 
on  a  national  avaraga  aiaciric 
rata  ol  4.97c  par  kHowatt  hour 
and  a  natural  sas  rata  ol 
96.7c  par  Iftarm 


(Nam*  of  Corporation) 
ModeKs)  MR32e.  XL12.  NA83 

JiVCUDE 

'  H  Only  standard  size 

^^^1^  d•s^wash•rs  are  used 

^^■^^  tfia  scaia 


Elactrtc  Walar  Naatar 


Oaa  Watar  Naalar 


Modal  witn 
lowest 
artargy  cost 
$50 


$60 

r  THIS  MODEL 


Model  with 

highest 

energy  cost 

$•4 


Model  with 
lowest 
arwrgy  cost 
$19 


$27 

y  THIS  MODEL 


Model  with 

highest 

energy  cost 

$42 


f  •   -•'.<  r«>'  I  •xt'ir  c»«i 


Your  eott  wW  vary  doponding  on  your  local  onorgy  rato  and  how  you 

UaO  thO  prOdUCL  TIm  •«•««»  c««i  ••  bM*d  e*  U  S  G«»»fi»ww»  ttan«ar4  MM* 

How  much  will  this  model  cost  you  to  run  yearly? 


Laaaaal, 

2    4     6     8    12 

f»tim«l»<3 

ir«tr>|i  1  toti  •Ko*"  b«iav 

Caalpar 

U 

U     $1S  S23     $31     $47 

kiiowan 
kour 

4« 

SIS  S31  S46     »62     $92 

U 

$23  $46  $69     $92     $139 

u 

$31  $62  $92     $123  $189 

1Q< 

$39  $77  $116  $1S4  $231 

IN 

$47  $92  $139  $165  $278 

Loaaaol 
-WM|a^            2 

4 

6 

8 

12 

1                (•timatad  fcarif  t  cei 

1  •Ko< 

.n  t>«IC 

'• 

Coal^     1«C 

$2 

$5 

$7 

SO 

$14 

f  109  oMc  fir, 

$5 

$11 

$16 

$22 

$33 

teat)            30C 

$7 

$14 

$21 

$27 

$41 

40C 

S9 

$19 

$28 

$36 

$55 

109 

t12 

$23 

$35 

$45 

$68 

009 

$19 

$28 

$42 

$54 

S82 

Ask  your  salosparson  or  local  utNtty  for  tho  onargy  ralo  (coat  par  Itilotwatt 
hour  or  tharm)  in  your  area,  and  for  astimatad  coats  if  you  hava  a  propane  or 
oil  watar  hoatar. 

ImpOrtSnt  Removal  of  this  label  before  consumer  purchaaa  is  a  violation  of 
federal  law (42  US C  6302) 


SAMPLE  LABEL 


yPmtx  No    73SMI 
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52125 


Clothos  Washor 
Capacity:  Compact 


(Nama  of  Corporation) 
Modal(s)  SL301.  SL309 


Estimalaa  on  the  acala  are  based 
on  a  national  average  aiactric 
rate  of  4.97c  per  kilowatt  hour 
and  a  natural  gas  rate  of 
36  7c  per  tttarm 


Only  compact  size 

clothes  washers  are  used 

in  the  scale- 


Electric  Water  Neater 


Oaa  Water  Heater 


Model  with 
lowest 
energy  cosi 
$22 


$58 


IModel  with  Model  with 

higttest  lowest 

energy  cost  ertergy  cost 

$67  $20 
THIS  MODEL 


$22 


Model  with 

highest 

eneigy  cost 

$24 


THIS 


rsiwated  r**"r  •"•'^f  t»»' 


fsdieiaiad  r*« 


Your  ooal  tvlll  vary  doponding  on  your  local  onorgy  rato  and  how  you 

Uaa  tna  product.   Thi*  *n*'gir  cow  <%  based  on  U  S   Co««'n<n«nl  Mandaid  Ictit 

How  much  will  this  model  cost  you  to  run  yearly? 

with  an  electric  water  heater  with  a  gas  water  liealer 


Loadael 
2      4      6      8      12       eloMies 


f  itimatad  iraa'ir  t  coti  ahown  ba>o« 


2      4      6      8     12 


titlmalad  r**'^*  I  coat  ihown  t>«iOB 


Coelper       J( 

$7     $14  121     $29     S42 

Coat  per 

tlianw 
(100  cubic 
feet) 

109 

$2 

$4 

S6 

$8 

$12 

Ulewatl 

keiir              J!* 

$14  $29  $43     $57     $85 

MS 

$4 

$8 

$12 

$16 

$24 

sc 

$21  $43  $64     $86     $129 

soa 

$6 

$11 

$17 

$22 

$34 

oc 

$29  $57  $86     $114  $172 

409 

$8 

$15 

$23 

$30 

$46 

10* 

$36  $71  $107  $143  $214 

809 

$10 

$19 

$29 

$48 

$58 

12< 

$43  $85  $128  $172  $256 

009 

$12 

$22 

$34 

$44 

$68 

Ask  your  salasparson  or  local  utility  for  tha  anargy  rata  (cost  par  kilowatt 
hour  or  tharm)  in  your  araa.  and  for  astimatad  costs  if  you  hava  a  propana  or 
oil  watar  haater. 

Important  RemovW  of  this  label  before  consuntar  purchase  is  a  violation  of 
federal  law (42  US C  6302) 


SAMPLE  LABEL 


fP*<t  Mo   SDMMIl 


\^Mg^ 
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Wat«r  H«at«r-Otl 


(Name  of  Corporation) 
Mod«l(s)  RP23.  RP38 


CtiimaiM  on  lh«  tc«l«  art  based 
on  a  national  avaraga  oti 
rata  of  82*  par  gallon 


Only  modala  with  tirtt  hour 

ratings  of  7S  to  86  gallona 

ara  uaad  tn  tha  scaio. 


Model  with 
lowest 
energy  cost 
$127 


$134 


Model  with 

highest 

energy  cost 

$1S9 


Your  cost  irtll  vary  dopanding  on  your  local  onorgy  rata  and  hew 
you  uao  tho  product.  Ti»t«  t««>0T  cmi  ••  »«••«  om  u  s.  oo*»«n<n««i  «•"«••«  itw* 

How  much  will  this  model  cost  you  to  run  yoarly? 

I  Yearly  cost 


Eatirr^at»d  yoariy  t  (os'  f^ow"  r>oio« 

A 

Cost  per 

S2C 

$137 

gallon 

96a 

$145 

Ma 

$153 

i4a 

$161 

•fa 

$169 

■,'  "V'".'  r.  '■  •. 

72a 

$177 

Ask  your  lalasparaon  or  local  utility  for  tha  anargy  rata  (coat  par  gaion) 
in  your 


ImpOrtSnt  namoval  ol  this  labal  batoro  consumar  purcttasa  is  a  violation  of 
fadaral  law (42 US C  6302) 


SAMPLE  LABEL 


\Pl%  N«    MltNl 
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Room  Air  Conditioner 
Capacity:    8.000  BTU/hr   ' 


(Name  of  Corporation) 
Modal(s)  SA  714,  SA  716 


Modals  with  tha  most  aKtctant 
anargy  rating  numbar  usa  lot* 
anargy  artd  coti  last  to  oparata. 


Modals  with  7800  to 

8298  BTU's  cool 

at>out  tha  sama  spaca. 


Least  efficient 

model 

3.4 

▼ _^ 


73 


Most  efficient 

model 

8.5 


y*n%  •ntigy  >•••»«  >•  bated  en  U  S   Go«t'nn«ni  ttentfartf  Ittlt 

How  much  will  this  model  cost  you  to  run  yearly? 


Yearly  hours 
of  use 


2S0 


7S0 


1000        2000        9000 


1  a1lrrtal»< 

1  r*«"r  > 

coat  ehow" 

b«i«* 

Cost  par 

U 

$7 

$20 

$28 

$56 

$84 

kilowatt 
hour 

H 

$14 

$41 

$56 

$112 

$168 

H 

$20 

$61 

$80 

$160 

$240 

U 

$27 

$62 

$108 

$216 

$324 

loa 

$34 

$102 

$136 

$272 

$408 

12a 

$41 

$122 

$163 

$326 

$489 

Ast(  your  salasparson  or  k)cal  utility  for  tha  anargy  rata  (ooat  par  kito- 
watt  hour)  in  your  area  Your  cost  will  vary  depending  on  your  local 
energy  rate  and  how  you  use  the  product 

ImpOrtdnt  n«mov«i  o*  th<s  ist>a<  tMtora  contumar  purcriita  ts  a  violation  of 
'•darai  law  (4?  u  S  C  6302) 


SAMPLE  LABEL 


I  Pan  Mu  lout. 
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(For  FumacM) 


EiraqcuDE 

You  can  save  substantially  on  home  heating  and  cooling 
energy  costs  by  following  the  simple  steps  outlined  below: 


A     Weatherproof  your  house 


p     Assure  energy  efficient  heating  and  cooling  equipment  selec- 
^*    tion  and  installation 

Q     Operate  and  maintain  your  system  to  conserve  energy. 


Help  conserve  energy.  Compare  the  energy  efficiency 
rating  and  cost  information  for  this  model  with  others. 
Check  the  figures  and  spend  less  on  energy. 

Your  contractor  hat  tho  onorgy  fact  shoots.  Ask  for  thorn. 


IfTipOrtdnt  Removal  ol  Ntis  label  baloc*  conaumar  purchaaa  ia  a  violation  ol 
tadaral  law  (42  U  S  C  6302) 


SAMPLE  LABEL 


anxMO  cooc  trso-oi-c 


By  direction  of  die  Commissioii. 
DauM&Clark. 
Secretary. 

(FR  Doc.  88-29578  Filed  12-2»-a8:  8:45  am] 
aNXMocooc  tTw^vai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminlatFation 

21 CFR  Parts  74  and  81 

(Dockat  Noa.  76N-0366  and  87N-0182] 

Ucttng  Of  Color  AdditlvM  SubtMt  To 
CertmcafHon;  OftC  Itod  No.  M; 
Terwinaflon  of  Stay  and  Further 
Amendment 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARt:  The  Food  and  Iknig 
Administration  (FDA)  is  terminating  tfie 
stay  of  the  provisiim  for  ingested  drag 
use  of  D&C  Red  Na  36.  Under  the  formal 
ruiemaking  provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
the  filing  of  an  objection  to  this 
provision  of  the  fiaal  rule  stayed  its 
effect  while  FDA  evaluated  and  acted 
on  the  objection.  The  agency  has  now 
completed  its  evaluation  of  the  objection 
and,  in  response,  is  revising  21  CFTL 
74.1336(c).  This  document  also  removes 
D&C  Red  No.  36  from  the  provisional 
list. 

DATES:  Effective  Qanuary  27. 1989; 
written  objections  and  requests  for  a 
hearing  bj  lanuaiy  26, 19(0). 
ADOMESS:  Written  objections  to  the 
Docket  Management  Branch  (HFA-3(S), 
Food  and  Drag  Adaitaittratioa.  Rbl  4- 
62,  5600  Fisfaers  Lane.  Rockville.  MD 
20857. 


Fow  FUli  I  tmm  WFOimATioii  cowtact; 

Patricia  {.  MrJjHighltn.  Center  for  Food 
Safety  and  Appiiad  Nutrition  (HFF-33(q, 
Food  and  Drug  Admiaiatralian,  200  C 
Street  SW..  Washington.  DC  20204. 202- 
472-5740. 


kTMMClnthe 
Federal  JKegbter  of  Aogust  Z 1988  (S3  FR 
29024).  FDA  pubHshed  a  final  rule 
permanently  listing  DAC  Red  No.  36  for 
general  use  in  drugs  and  cosmetics, 
except  for  use  in  the  area  of  the  eye.  The 
action  was  in  respanse  to  a  petition  filed 
by  the  Cosmetic,  Toiletry  and  Fragrance 
Association  (CTFA).  The  rule  amended 
21  CFR  Part  74  by  adding  new  S  §  74.1336 
and  74.2336.  The  rale  also  amended  21 
CFR  81.1. 81.25,  and  81.27  by  removing 
the  entries  for  DAC  Red  No.  36  from 
those  regolatioas.  The  rule  revised  21 
CPU  82.1336  to  require  that  D&C  Red  No. 
36  conform  in  identity  and  specifications 


to  the  requirements  of  {  74.1336  and  to 
require  that  aQ  lakes  of  die  ctAot 
additive  be  manufactured  from 
previously  certified  batches  of  the 
straight  color  ad^tive.  FDA  stated  that 
the  final  rxAe  would  become  effective  on 
September  2, 1988,  except  for  any 
provision  stayed  by  the  fiUng  by 
September  1, 1988,  of  a  proper  objection. 
Under  section  701(e)  of  the  act  (21 
U.S.C.  371(e)(2)).  the  filing  of  an 
objection  to  a  particular  provision  of  the 
final  rule  stays  the  effectiveness  of  that 
provision  until  FDA  can  rale  on  the 
objection. 

FDA  received  a  single  objection  to  the 
final  rule  from  a  drug  manufacturer. 
Hat  objection,  which  is  on  file  with  the 
Dockets  Management  fttinch  (address 
above)  under  Docket  No.  87N-0182, 
concerned  only  the  provision  in  the  final 
rule  limiting  tbe  amount  of  D&C  Red  No. 
36  ia  ingested  drug  products. 
Accordingly,  tlw  agency  stayed  the 
provision  in  the  final  nde  conceming  the 
use  of  O&C  Red  No.  36  in  ingested  drug 
products  (that  is,  the  first  sentence  in 
S  74.1336(c)),  as  well  as  those  parts  of 
the  final  rule  that  removed  entries  for 
D&C  Red  No.  36  from  the  provisional  list 
(21  CFR  81.1(b))  and  bom  the  temporary 
tolerances  (21  CHI  81.25(c)(1)).  FDA 
published  diis  stay  in  the  Federal 
Register  of  October  28, 1988  (53  FR 
43682).  In  the  same  document.  FDA 
confirmed  the  effective  date  of 
September  2, 1988,  for  the  remainder  of 
the  final  rule.  In  addition,  the  October 
28, 1988.  docomeat  postponed  the 
closing  date  of  the  provisional  listing  for 
D&C  Red  No.  38  to  December  27, 1968. 

In  its  petition,  CTTA  requested  that  a 
limit  of  1.7  milligrams  (mgs)  of  the  color 
additive  per  daily  dose  be  estabUshed 
for  the  use  of  D&C  Red  No.  38  m 
ingested  drug  products.  In  the  August  2, 
1968,  final  rule  permanently  listing  D&C 
Red  No.  36,  FDA  sUted  that  the 
petitioner  had  not  provided  information 
on  levels  of  use  of  the  color  additive  in 
drugs.  The  agency  had  searched  its  files 
of  new  drug  applications  for  data  on 
ciurent  use  levels  and  found  that  only 
three  ingested  drug  products  contain 
D&C  Red  Na  36.  all  at  veiy  low  levels  of 
use.  Because  diis  information  indicated 
to  the  agency  that  only  low  levels  were 
necessary  to  accomplish  the  intended 
technical  effect,  consistent  with  section 
706(b)(7)(B)  of  the  act  (21  U.S.C 
37^b)(7^,  FDA  limited  the  use  of  D&C 
Red  No.  36  in  ingested  drugs  to  1.0  mg 
per  daily  dose. 

One  drug  manufacturer  ejected  to 
this  limitation  of  14)  ang  because  it 
manufactures  an  approved  ingested  drug 
that  is  usually  prescribed  at  dosages 
that  provide  0.8  mg  or  less  of  the  color 
additive  in  a  day.  However,  in  extreme 


cases,  double  doses  of  this  drug  may  be 
prescribed,  resultii^  in  a  daily  intake  of 
1.6  mgs  of  the  color  additive.  This 
manufacturer  requested  that  the 
regulation  l>e  amended  to  permit  the  1.7 
mgs  per  daily  dose  originally  sou^  Iqr 
the  petitioner  and  provided  by  the 
temporary  toleranoes  in  i  81.25.  Tbe 
objectioB  requested  a  bearing  if  the 
agency  did  not  concur. 

The  agency  finds  that  the  usage 
described  ia  the  objection  is  supported 
by  the  data  in  the  petition  and.  for  the 
reasons  disCTissed  in  the  August  2, 1968, 
final  rule,  condudes  that  ingestion  of 
D&C  Red  No.  36  in  drugs  in  amounts  up 
to  1.7  mgs  per  day  is  safe  for  less  than 
lifetime  use.  FDA  finds  that  the 
objection  is  consistent  with  the  agency*« 
primary  conclusion  that  1.0  mg  of  the 
color  additive  is  ordinarily  sufficient  to 
color  tiie  amount  of  drug  ingested  in  1 
day.  However,  die  agency  also 
recognizes  that  hi^er  than  usual  doses 
of  a  drug  may  be  necessary  in  extreme 
cases  and  that  die  color  additive 
regulations  should  be  able  to 
accommodate  such  situations. 
Accordingly,  FDA  is  revising 
S  74.1336(c)  to  esUblish  a  limit  of  1.7 
mgs  of  D&C  Red  Na  36  per  daily  dose  of 
an  ingested  drug  for  drugs  that  are  not 
taken  continuously  for  more  than  1  year. 
Drugs  that  may  be  taken  continuously 
for  longer  than  1  year  are  linuted  to  IJO 
mg  of  cokir  additive  per  daily  dose. 

Because  the  objection  has  been 
resolved,  this  document  terminates  the 
stay  of  21  CFR  74.1S36(c).  Because  the 
agency  is  providing  for  the  usage 
described  in  the  objectioo,  a  hearing  is 
unnecessary,  and  therefore  is  denied. 

When  this  revision  of  §  74.1336(c) 
becomes  effective.  contiBoed 
provisional  Usting  for  ingested  drug  use 
of  this  color  additive  wiU  no  longer  be 
appropriate  or  necessary.  Thus,  this 
document  will  also  terminate  the  stay  of 
those  parts  of  the  August  2. 1988,  final 
rule  that  removed  those  parts  of  the 
regulations  that  pertaia  to  the 
provisional  listing  of  this  color  additive; 
i.e.,  {S  81.1(b)  and«1.25(c)(l). 

FDA  is  providing  an  objection  period 

of  30  days  «id  a  31-day  delayed       

effective  date  for  this  revision  of  21 CF1R 
74.133e(c).  Any  person  who  will  be 
adversely  affected  by  this  revision  may 
at  any  time  on  or  before  January  26, 1989 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections.  Such  objections  shall  be 
limited  to  the  revision  of  5  74.1336{cl 
discussed  in  diis  document.  Each 
objection  shall  be  separately  numbered 
and  each  numbered  objection  shall 
specify  widi  particularity  the  provirion 
of  S  74.1336(c)  to  which  objection  is 
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made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  speciflc  factual 
informatipn  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Notice  of 
the  filing  of  objections  or  lack  thereof 
will  be  published  in  the  Feiieral 
Register. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  postponing  the  closing 
date  of  D&C  Red  No.  36  for  60  days  to 
provide  time  for  interested  persons  to 
submit  objections  to  this  document. 

The  agency  has  determined  under  21 
CFR  25.24(b)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envirtjjnmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  74 
Color  additives.  Cosmetics,  Drugs. 

21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701,  706, 
52  Stat.  1055-1056  as  amended,  74  Stat. 
399-407  as  amended  (21  U.S.C  371,  376)) 
and  the  Transitional  Provisions  of  the 
Color  Additive  Amendments  of  1960 
(Title  II.  Pub.  L  86-618.  sec.  203,  74  Stat. 
404-407  (21  U.S.C.  376.  note))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10).  the 
stay  of  effectiveness  of  the  first  sentence 
in  21  CFR  74.1338(c)  is  terminated,  the 
stays  on  the  removal  of  D&C  Red  No.  36 
from  21  CFR  81.1(b)  and  81.25(c)(1)  are 
terminated,  and  Pari  74  is  amended  as 
follows: 


PART  74—USnNQ  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIHCATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701.  706.  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376):  21  CFR  5.10. 

2.  Section  74.1336  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c)  to  read  as  follows: 

§74.1336    MC  R«d  No.  36. 

***** 

(c)  Uses  and  restrictions.  The  color 
additive  D&C  Red  No.  36  may  be  safely 
used  for  coloring  ingested  drugs,  other 
than  mouthwashes  and  denti^ces,  in 
amounts  not  to  exceed  1.7  milligrams 
per  daily  dose  of  the  drug  for  drugs  that 
are  taken  continuously  only  for  less  than 
1  year.  For  drugs  taken  continuously  for 
longer  than  1  year,  the  color  additive 
shall  not  be  used  in  amounts  to  exceed 
1.0  milligram  per  daily  dose  of  the  drug. 


Dated:  December  22, 1988. 

fohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-29703  Filed  12-22-88;  11:54  am] 

MLUNQ  CODE  41€0-0t-M 

21  CFR  Part  81 

(Docket  No*.  76N-0366  and  87N-0182] 

Provisional  Listing  of  D&C  Red  No.  36; 
Postponement  of  Closing  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
D&C  Red  No.  36  for  use  as  a  color 
additive  in  drugs  and  cosmetics.  The 
new  closing  date  for  the  provisional 
listing  of  this  color  additive  will  be 
February  27, 1989.  FDA  has  decided  that 
this  postponement  is  necessary  to 
provide  time  for  the  receipt  and 
evaluation  of  any  objections  and 
comments  submitted  in  response  to  the 
final  rule  published  in  the  Federal 
Register. 

date:  Effective  December  27, 1988,  the 
new  closing  date  for  D&C  Red  No.  36 
will  be  February  27, 1989. 
FOfl  FURTHER  INFORMATION  CONTACT 
Gerad  L  McCowin,  Center  for  Food  and 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5676. 


SUPPI^MENTARY  INFORMATION:  FDA 

established  the  current  closing  date  of 
December  27, 1988,  for  the  provisional 
listing  of  D&C  Red  No.  36  by  a 
regulation  published  in  the  Federal 
Register  of  October  28, 1988  (53  FR 
43682). 

In  the  Federal  Register  of  August  2, 
1988  (53  FR  29024),  FDA  permanently 
listed  the  drug  and  cosmetic  uses  of 
D&C  Red  No.  36.  FDA  received  one 
objection  in  response  to  that  final  rule. 
Published  elsewhere  in  this  issue  of  the 
Federal  Register  is  a  final  rule 
responding  to  the  objection  and  revising 
the  listing  regulation  for  D&C  Red  No. 
36.  The  postponement  of  the  closing 
dates  for  the  provisional  listing  of  this 
color  additive  for  60  days  by  this  order 
will  provide  time  for  receipt  and 
evaluation  of,  and  appropriate  agency 
action  to,  objections  or  requests  for  a 
hearing  submitted  in  response  to  the 
final  rule.  The  regulation  set  forth  below 
will  postpone  the  December  27, 1988, 
closing  date  for  the  provis'  jnal  listing  of 
this  color  additive  imtil  February  27. 
1989. 

FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  this  color 
additive  until  February  27, 1989,  to 
provide  a  short  period  of  time  for  its 
receipt  and  evaluation  of  any  comments 
or  objections  and  subsequent  agency 
action.  FDA  concludes  that  this 
extension  is  consistent  with  the  public 
health  and  the  standards  set  forth  for 
continuation  of  the  provisional  listing  in 
Mcllwain  v.  Hayes.  690  F.2d  1041  (D.C. 
Cir.  1982). 

Because  of  the  shortness  of  time  until 
the  December  27, 1988,  closing  date, 
FDA  concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 
December  27, 1988.  This  regulation  will 
permit  the  uninterrupted  use  of  this 
color  additive  until  further  action  is 
taken.  In  accordance  with  5  U.S.C.  553 
(b),  (d)(1),  and  (d)(3),  this  postponement 
is  issued  as  a  final  regulation,  effective 
December  27, 1988. 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  81  is  amended 
as  follows: 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  ig88  /  Rules  and  Regulations      52131 


PART  81-QENERAL  SPEaFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  AOOITIVES 
FOR  USE  IN  FOODS,  DRUGS.  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701. 708. 52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  3n.  376);  Title  D.  Pub.  L  88-618;  sec. 
203.  74  Stat.  404-407  (21  U.S.C  376.  note);  21 
CFR  5.10. 

(•1-1    [AmMKM] 

2.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  in  the  table 
of  paragraph  (b)  for  the  entry  "D&C  Red 
No.  36"  by  revising  the  closing  date  to 
read  "February  27, 1989." 

981.27   [Amended] 

3.  Section  81.27  Conditions  of 
provisional  listing  is  amended  in  the 
table,  appearing  in  the  introductory  text 
in  paragraph  (d),  by  revising  the  closing 
date  for  the  entry  "D&C  Red  No.  36"  to 
read  "February  27, 1989." 

Dated:  December  22, 1988.  ^ 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-29704  Piled  12-22-88;  11:54  am] 

nUJNO  CODE  41S0-01-M 


21  CFR  Part  17S 
[Docket  No.  88F-0053] 

Indirect  Food  Additives;  Adheslves 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene-octene-1 
copolymers  containing  not  less  than  70 
weight  percent  ethylene,  as  adhesives  in 
the  manufacture  of  multilayer  structures 
intended  to  contact  food,  lliis  action  is 
in  response  to  a  petition  filed  by  The 
Dow  Chemical  Co. 
DATES:  Effective  December  27. 1988; 
written  objections  and  requests  for  a 
hearing  by  January  26. 1989. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Dr\ig  Administration.  200  C  St 


SW.,  Washuigton.  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMAHOW  In  a 
notice  published  in  the  Federal  Renter 
of  March  17. 1988  (53  FR  8805),  FDA 
aimounced  that  a  food  additive  petition 
(FAP  8B4066)  had  been  filed  by  The 
Dow  Chemical  Co..  1803  Bldg.,  Door  7, 
Midland.  MI  48674,  proposing  that 
S  175.105  Adfte5;Ves  (21  CFR  175.105)  of 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
ethylene-octene-1  copolymers  as 
adhesives  in  multilayer  structures 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevemt  material.  The 
agency  finds  that  the  additive  is  more 
specifically  identified  as  "ethylene- 
octene-1  copolymers  containing  not  less 
than  70  weight  percent  ethylene."  TTie 
agency  further  concludes  that  the 
proposed  use  of  this  food  additive  is 
safe,  and  that  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  fi  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  enviroiunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
envirtMimental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Enviroiunental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  26. 1989  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objeictiQ^in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  l>e 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dtugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  175  is  amended 
as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows; 

Authority:  Sees.  201(s).  409.  72  Stat  1784- 
1768  as  amended  (21  U.S.C  321(8),  348):  21 
CFR  5.10  and  5.61. 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  to  read 
as  follows: 

S  175.105    AdttMlves. 


(c)* 
(5)* 


SutMtances 


Ett)ylene-octene-1  copotymert  corv 
taining  not  less  than  70  weigtH 
percent  ethylene  (CAS  Reg.  No. 
26221 -73-8) 


Dated:  December  15. 1988. 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  88-29573  Filed  12-23-88:  8:4'  am] 

miMQ  CODE  41«M>t-4t 
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21  CFR  Part  178 
[Docket  No.  tTF-oaai] 

Indirect  Food  AddHtves;  Ai^uvants. 
Production  Aids,  and  Sanittaars 

agency:  Food  and  Drug  Adaunistratioo. 
action:  Final  rule. 

summary:  The  Food  and  Drag 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2.2'-(2,5-thiophenediyl)- 
bis(&-te/f-butylbenzoxazole)  as  an 
optical  brightener  for  polyoxymethylene 
homopolymer  intended  to  contact  food. 
This  action  responds  to  a  petition  filed 
by  Ciba-Geigy  Corp. 
DATES:  Effective  December  27, 1968; 
written  objections  and  requests  for  a 
hearing  by  January  26, 1989. 
AOORESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-82,  5600  Fishers  Lane,  Rockville,  MD 
20857. 
FOA  niRTHEII  INFORMATION  CONTACT: 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  CHFF-335),  Food 
and  Drag  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  November  12, 1987  (52  FR  43399),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4027)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Three  Skyline  Dr.. 
Hawthorne,  NY  10532,  proposing  that 
S  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  2,2'-(2,5- 
thiophenediyI)-bi8(5-ter*- 
butylbenzoxazole)  as  an  optical 
brightener  for  polyoxymethylene 
homopolymer  intended  to  contact  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  this  food  additive  is  safe,  and  that  the 
regulations  should  be  amended  in  21 
CFR  178.3297(e]  as  set  forth  below. 

In  accordance  with  \  171.1(h)  (21  CFR 
171.1(h)],  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  signi^cant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regtdations  Implementing  the 
National  Environmental  PoHcy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(b)(l). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  26, 1988  file 
with  the  Dockets  Managment  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  hi  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p  jn..  Monday 
through  Friday. 

list  of  Subjects  b  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 


Authority:  Sees.  201(8),  409.  72  Stat  1784- 
1788  OS  amended  (Zl  U.S.Q  321(s).  348);  Zl 
CFR  5.10  and  6.81. 

2.  Section  178.3297  is  amended  in  the 
table  of  paragraph  (e)  by  adding  a  new 
entry  under  the  heading  "Limitations'*  ■ 
for  "2.2'-(2,5-ThiophenediylVbis(5-tert- 
butylbenzoxazole)  (CAS  Reg.  No.  7128- 
64-5)"  to  read  as  follows: 

9  17S.3297    Colorants  for  polyroers. 
(e)  •  •  * 


Substance* 


Limilfttions 


2.2'-(2,S-ThiophenedJyl}- 
bis(5-terf- 
butylbenzoxazole) 
(CAS  Reg.  No.  712S- 
64-5). 


For  use  as  an  optical 

brigNaner  only: 

•  •  • 

4.  At  tevels  not  to 
•xcaed  0.01  percefil 
by  weight  o( 
potyoxymethylene 
homopotymer 
complying  with 
( 177.2480  oi  this 
chapter. 


Dated:  December  15. 1988. 
Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  88-29572  Filed  12-23-88;  &45  araj 

BtLUNQ  CODE  4160-01-M 


21  CFR  Part  178 
[Docket  Na87F-0183] 

Indirect  Food  Addittvea:  Ad|uvants, 
Production  Aids,  and  Sanltizers; 
Antioxidants  and/or  StabWzars  for 
Polymers 

agency:  Food  and  Drug  Administration. 
action:  Fmal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  expand  the 
permitted  use  of  tris(2,4-di-tert- 
butylphenyI)phosphite  as  an  antioxidant 
and  stabilizer  in  4-methylpentene-l 
copolymers  intended  to  contact  food. 
This  action  responds  to  a  petition  filed 
by  the  Ciba-Geigy  Corp. 
DATES:  Effective  December  27, 1988; 
written  objections  and  requests  for  a 
hearing  by  January  20, 1989. 
AOOMESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-335), 
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Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  MPORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  July  2, 1987  (52  FR  25075),  FDA 
announced  that  a  petition  (FAP  7B3999) 
had  been  filed  by  the  Ciba-Geigy  Corp.. 
Three  Skyline  Dr.,  Hawtiiome,  NY 
10532,  proposing  that  S  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of  tris(2,4-di- 
tert-butylphenyl)phosphite  as  an 
antioxidant  and  thermal  stabilizer  for 
poly(methylpentene)  intended  to  contact 
food.  Subsequentiy,  in  an  amended  filing 
notice  published  in  the  Federal  Register 
of  November  9, 1987  (52  FR  43122),  FDA 
annoimced  that  the  petitioner  was 
amending  the  petition  to  provide  for 
expanded  use  of  tri8(2,4-di-te7^- 
butylphenyl]  phosphite  as  an 
antioxidant  and  stabilizer  only  in  4- 
methylpentene-1  copolymers  complying 
with  21  CFR  177.1520(c),  item  3.3.  The 
amended  filing  notice  stated  that  the 
expanded  uses  include  an  increased  use 
level  and  an  increased  temperature  of 
use  (including  microwave  use). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  materiaL  The 
agency  concludes  that  the  additive  is 
safe  for  its  requested  use  in  4- 
methylpentene-l  copolymers.  The 
requested  uses  include  an  increase  in 
the  use  level  from  0.2  percent  to  0.5 
percent  deletion  of  the  thickness 
limitations  on  the  4-methylpentene-l 
copolymer,  and  an  increase  in  the 
permitted  temperature  of  use  fix)m  the 
currently  specified  limit  of  room 
temperature  use  to  high  temperature 
(above  100  *C  (212  *F))  heat-sterilized 
use. 

The  agency,  however,  is  not  adopting 
the  petitioner's  specific  request  to 
include  microwave  oven  reheating  use 
in  the  text  of  the  regulation,  as  this  use 
is  included  in  use  condition  H,  specified 
in  the  regulation.  (Condition  H  is 
Identified  in  21  CFR  176.170(c).  Table  2. 
as  "Frozen  or  refiigerated  storage: 
Ready-prepared  foods  intended  to  be 
reheated  in  the  container  at  time  of 
use.")  The  petitioner  has  amended  its 
petition  to  withdraw  the  request  for  a 
specific  mention  of  microwave 
reheating. 

In  accordance  with  f  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  reUed  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 


Nutiition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  fitim  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  26, 1989  file 
with  the  Dockets  Management  Brianch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
partictdarity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Pood  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  autiiority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409. 72  Stat  1784- 
1788  as  amended  (21  U.S.C  321(8],  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in  the 
table  of  paragraph  (b)  in  the  entry  for 
"Tris(2,4-di-tert-butylphenyl)pho8phite" 
by  revising  item  8  and  by  adding  a  new 
item  22  tmder  the  heading  "Limitations" 
to  read  as  follows: 

S  178.2010    Antioiddants  and/or  stabUtzers 

for  pdymera. 

•        •        •        *        • 

(b)  •  •  • 
Substances 


Tris(2.4-(fl.«ar^  For  use  only: 

butytphenyOphosphite       *  *  * 
(CAS  Reg.  No.  31570-    S  At  levels  not  to 
04-4).  exceed  0.2  percent  by 

weight  ol  olefin 
potymers  complying 
w«l|177.1520<c)o< 
this  chapter,  item  4. 
The  finished  polyfners 
having  a  thickness 
greater  than  0.051 
mWimoter  (0.002  inch), 
ahal  contact  tood  on^ 
under  corKMorfs  of 
use  E,  F,  and  Q 
descrt>ed  in  Table  2 
of  f  176. 170(c)  of  this 


22.  At  levels  not  to 
exceed  0.5  percent  by 
weight  of  olefin 
copolytners  complying 
with  1177.1520(0  of 
this  cfiapter,  Sam  3  J. 
The  finished  polymers 
may  be  used  in 
contact  with  food 
urvler  cor^JHions  of 
use  A  through  H 
de8crt)ed  m  Taut  2 
off  17S170(OolttriB 


Dated  December  IS.  198a 
FradR.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-29574  Filed  12-23-88;  8:45  am] 
BtLUNG  COM  41«S-ei-«l 
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DEPARTMEflT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  40a 

Defeme  Conlractinq;  naporting 
Procedures  on  Dof  enae  Relatad 
Employment 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  Rule. 

summary:  This  rule  is  the  fiscal  year 
1988  revision  of  the  section  listing  DoD 
contractors  receiving  contract  awards  of 
$10  million  or  more.  This  part  is 
published  to  comply  with  the  provisions 
of  section  1,  Pub.  L.  97-295,  October  12, 
1982;  10  U.S.C  2397. 
EFFECTIVE  DATE:  September  30, 1988. 

FOR  FUHTNER  INfORMATION  CONTACT: 

Mr.  J.R.  Sungenis,  Director  for 
Information  Operations  and  Reports, 
Washington  Headquarters  Services, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 
Telephone  (202)  746-0334. 

List  of  Sul^wts  in  32  CFR  Part  4aa 

Armed  Forces,  Conflict  of  interests. 
Government  employees,  Government 
procurement,  Repwting  and 
recordkeeping  requirements. 

Accordingly,  32  CFR  Part  40a  is 
revised  to  read  as  follows: 

PART  40a— DEFENSE  CONTRACTING: 
REPORTINQ  PROCEDURES  ON 
DEFENSE  RELATED  EMPLOYMENT 


t4aa.1 

or  mora. 


of  DafMisa 
rsosMnq  swards  of  110 


FlacdYMrlsas 

3D  International,  Inc. 

AAICorp. 

AEG  Conk 

AM  General  Corp.  t 

ARE  Mi!g.  Co..  Inc. 

ATAT  bifarawtiafi  Systems 

ATAT  Tedmolcgies,  Ina 

AV  TadiDology  Corp. 

AAR  Brooks  A  Perkins  Corp. 

AARCorp. 

AbboU  Laboratories 

AbexCorp. 

Aocudyne  Corp. 

Aetloo  M{g.  Co. 

Actus  Corp. 

Acurex  Corp. 

Addsco  Indiistrtes,  Inc 

Advanced  Marine  Enterprises 

Advanced  Technology.  Inc. 

Aerojet  Electrosystemt  Co. 

Aeroiet  Oidnanoe  Co. 

Aerojet  Solid  Propulsion  Co. 

Aerojet  General  Corp. 

Aerospace  Corp.,  The 

Agip  Petroli  Spa 

Aircraft  Financing  A  Trading  USA  Inc. 

Aksarl>en  Foods 


Alabama  Power  Ca 

Alascooia  bic 

Alberid.  J.&  Comtroctton  Co. 

Alaman  Food  Service.  Inc. 

Alisud  Handling  Spa 

AD  Bann  Enterprises,  be 

Allen  JJ'.  Co. 

Alliance  Health  System 

Allied  SignaL  Inc. 

Altama  DeiU  Corp. 

Alvarado  Construction.  Inc. 

Amerada  Hess  Corp. 

American  Air  lines,  mc. 

American  Apparel,  ina 

American  Coaaial  bdttstiies 

American  Cyanimid  Co..  Inc. 

American  Dredging  Co. 

American  Electronic  Laboratories 

American  Fuel  Cell  A  Coated  Fabrics  Co. 

American  Management  Systems,  Inc. 

American  Resident  Unes,  Ltd. 

American  Satellite  Ca 

American  Systems  Coq*. 

AoMTican  Systems  Engineering  Corp. 

American  Telqibooe  A  Telegraph  Co. 

American  Trans  Air,  Inc. 

American  Transport  Lines,  Inc. 

Amertex  Enterprises  Ltd. 

Ametek.  Inc. 

Amex  Systems,  inc. 

Amoco  Corp. 

An^wxCoip. 

Amron  Corp. 

Amstar  Technical  Products  Ca 

Anadac  Inc 

Analysis  A  Teduiology.  bic. 

Ana^rtic  Sciences  Corp.,  The 

Analytic  Oenrices,  Inc. 

Ana^rtical  Systems  Engineering  Corp. 

Ana^Ucs.  Inc.  ^  '' 

Andnsea  Arthur  A  Co. 

Angelo  H.  A  Co,  Inc. 

Apex  Oil  Co. 

Applied  Research,  bic 

Applied  Technology  Assodatee 

A(|aa  Chem,  Inc. 

AralAg 

Argo  Tech  Corp. 

Arinc  Research  Cocp. 

ArUa,  bic 

Armstrong  Rubber  Ca,  The 

Ami  ludusliiea,  Inc 

Artlstie  Landscape  A  Bngfaieerlng 

Ashland  Petroleum  Ca 

Assurance  Techaolon  Coipi. 

Astronautics  Corpi  u  America 

Atkinson.  Guy  F.  Co. 

Atlantic  Marine,  bic 

Atlantic  Research  Corp. 

Atlantic  RichfleMCa 

Atlas  ProeaasiBg  Ca 

Austin  Co,  The 

Autoaiar  1  Cotp. 

Automalad  Sciences  Croup.  Inc 

Automation  Research  Systama  Ltd. 

AvcoCorp. 

Avondale  bidustries,  Inc 

Aydin  Corp. 

BBDO  Worldwide,  bic 

BDM  Corp.,  The 

BOM  Management  Services  Ca 

BP  America,  Inc 

BR  Communications 

Bahrain  National  Oil 

Baldy  Brothers  Constructors 

Balimoy  Manufacttuing  Co.  of  Venice 


Ball  Corp. 

Barrett  Refining  Corp. 

Barton  |.F.  Contracting  Ca 

Basil.  Frank  E..  Inc  of  Delaware 

Bath  Iron  Works  Corp. 

Battelle  Memorial  bistitute 

BattenfeM  American,  Inc 

Bay  Caty  Marine.  Inc 

Bay  Tankers,  bic 

Bean  Dredging  Corp. 

Beatrice  Companies,  Inc 

Bechtel  National.  Inc 

Becon  Services  Corp. 

Beech  Aerospace  Services,  Inc 

Beech  Aircraft  Corp. 

Belcher  Oil  Co. 

Bell  Hehcopter  Textron  ft  Boebig  Co,  JV 

Bell  Hehcopter  Textron.  Inc 

Belleville  Shoe  M^.  Co. 

Bellsuth  Government  Systems.  Inc 

Bender  Allen  L 

Bender  Shipbnilding  A  Repair  Co. 

Bendix  Field  Engineering  Corp. 

Beretta  USA  Corp. 

Berry  Petroleum  Co. 

Bertucci,  Anthony  ].  Construction  Ca 

Betac  Corp. 

Bethlehem  Steel  Corp. 

Bhandari  Constructors  A  Co. 

Black  Construction  Corp. 

Black  E.  B.  Ltd. 

Black  River  Constructors 

Blair  Co. 

Blount  Brothers  Corp. 

Blue  Cross  ft  Blue  Shield  of  Rhode  Island 

Blue  Cross  ft  Blue  Shield  of  South  Carolina 

Boehig  Co.,  The 

Bolt  Beranek  ft  Newman,  be 

Booz  Allen  ft  Hamilton.  Inc 

Bozell,  Jacobs,  Kenyon.  A  Eddiardt 

Bradley  Constroctioa  Inc 

Braintree  Maritime  Corp. 

Braswell  Shipyards,  Inc 

Brinderson  Construction 

British  Aerospace  PLC 

Brown  A  Root  Gorsuch  )V 

Brown  H.  H.  Shoe  Co.,  Inc 

Bmnswicfc  Corp. 

Buckner  A  Moore,  bic 

Bttlova  Systems  A  Instruments  Corp. 

Bundesamt  Fuer  Wefartechnik  Und 

Beschoifang 
Burlington  Industries.  Inc 
Bums  A  McOonneH.  Inc 
Bums  A  Roc  Enterjwises.  Inc 
Bumside  Ott  Aviation  Trahdng  Center 
Butt  Constmctioa  Ca,  faic 
C3,bic 

C  Constmctioa  Ca.  bic 
CAQ  bitetBationaL  Inc. 
CAS,  bic 
CBI  Na  Cob,  Inc. 
GDI  Marble  Ca 
CFM  IntemationaL  Inc 
CFS  Aircargo,  Inc 
CRS  Sirrine  Metcalf  ft  Eddy  JV 
Caddell  Coaatmction  Ca,  Inc 
CadiUacGageCa 
Calcasiea  Rcfinbig  Co. 
Calculoa  Corp. 
California  Pacific  Associates 
CalspanCorp. 
Camel  Manufacturing  Co. 
Campbells  Soup  Inter  America,  mc. 
Cantu  Services,  Inc 


Carbon  Hill  Mfg.  Co. 
Carnation  Co. 
Carnegie  Mellon  University 
Carolina  Power  A  Li^t  Ca 
Carothers  Construction,  Inc 
Case,  I.I.  Co. 
Caterpillar,  Inc 
Gates  Construction.  Inc 
Cavalier  Clothes,  Inc. 
Gel  tech  Corp. 

Gentel  Communications  Co. 
Centex  Construction  Ca 
Central  Gulf  Lines,  Inc 
Central  Texas  College 
Centre  Mfg.  Co.,  Inc. 
Cessna  Aircraft  Co.,  Inc 
Chamberlain  Mfg.  Corp. 
Chemical  Waste  Management 
Chesapeake  &  Potomac  Telephone  Ca 
Chevron  USA,  Inc 
Chromalloy  American  Corp. 
Chrysler  Corp. 
Cibro  Petroleum  Bronx.  Inc 
Cincinnati  Electronics  Corp. 
Cinpac  Inc 
-  Clearwater  Constructors,  Inc 
Cleveland  Pneumatic  Co. 
Coastal  Eagle  Point  Oil  Co. 
Coastal  Industries,  Inc. 
Coastal  Refining  ft  Marketing 
Cobro  Corp. 
College  of  Lake  County 
Collins  International  Service  Co. 
Colonnas  Shipyard,  Inc 
Colorado  Springs,  City  of 
Colsa,  Inc. 
Colt  Industries.  Inc. 
Columbia  Research  Corp. 
Columbia  University 
Comarco,  Inc. 
Gomar  Industries,  Inc 
Combustion  Engineering,  Inc 
Comptek  Research,  Inc 
Computer  Data  Systems,  Inc 
Computer  Dynamics,  Inc 
Computer  Engineering  Associates 
Computer  Sciences  Corp. 
Computer  Software  Analysts,  Inc 
Computer  Technology  Associates 
Computervision  Corp. 
Gomstock  Communications,  Inc 
Conner  Brothers  Construction  Co. 
Connor  Harben  Construction  Co^  inc 
Conoco,  Inc. 
Conoco.  Ltd. 
Consolidated  Electronics,  ITT  A 

Westinghouse,  JV 
Consolidated  Consulting  Corp. 
Consolidated  Contractors 
Gonstrucciones  Aeronauticas  SA 
Contel  Page  Systems.  Inc 
Continental  Maritime  Industries 
Continental  Maritime  of  San  Diego 
Control  Data  Corp. 
Cornell  University 
Goronado  Technology,  Inc 
Cosmo  Oil  Co.,  Ltd. 
Costruzioni  Aero 
Crawford  Technical  Services.  Inc 
Gray  Research,  Inc 
Criton  Technologies 
Crothall  American.  Inc 
Grow  William  L  Construction  Co. 
Crowley  Maritime  Corp. 
Crysen  Corp. 
Cubic  Corp. 


Cummins  Engine  Co.,  Inc 

D&S  Manufacturing 

DBA  Systems,  bic. 

DCS  Corp. 

DCX.Inc 

Daedalean,  Inc. 

Daimler  Benz  AG 

Darico  Manufacturing,  bic 

Data  General  Corp. 

Dataproducts  New  England,  Inc 

Day  ft  Zimmerman,  mc 

Dayton  Power  A  Light  Co. 

De  Nardi  Corp. 

Deansgate,  Inc 

Decision  Information  Systems 

Deere  ft  Co. 

Deere  John  Technologies  faitemational 

Defense  Research,  Inc. 

Defense  Systems  Co.,  Inc 

Del  Jen,  Inc 

Delavan,  Inc. 

Delta  Dental  Plan  of  California 

Derecktor  Robert  E.  of  Rhode  Island 

Designers  ft  Planners,  Inc 

Deutsche  Bundespost 

Deval  Corp. 

Diamond  Shamrock  Refining 

Digital  Equipment  Corp. 

Donohoe  Companies,  Inc 

Draper,  Charles  Stark  Laboratmies 

Dresser  Industries,  Inc. 

Du  Pont,  E.I,  De  Nemours  A  Ca 

Dual  ft  Associates,  Inc 

Dunlop  Aviation,  Inc 

Dunn  ].E.  Construction  Co. 

Dynalex,  Inc 

Dynamic  Controls  Corp. 

Dynamic  Science,  bic 

Dynamics  Research  Corp. 

Dynaspan  Services  Co. 

Dyncorp 

Dynetics,  Inc 

EGG  International  Corp. 

EC  Corp. 

EGl  Construction,  Inc 

EEV,  Inc 

ESU  bic. 

EGftG,  Inc 

EGftG  Washington  Analytical  Services 

Center 
E  Systems,  Inc 
Eagle  Technology,  Inc 
Earth  Technology  Corp. 
Eastman  Kodak  Go. 
Eaton  Corp. 
Eaton  Kenway,  Inc 
Ebasco  Overseas  Taylor  Wood  fV 
Ebasco  Services,  Inc 
Eby  Martin  K.  Construction  Ca 
Edo  Corp. 
El  Paso  Electric  Go. 
El  Paso  Refining  Co.,  Ltd. 
Elbit  Computers.  Ltd. 
Eldyne,  Inc 

Elect'Y)  Design  Manufacturing 
Electro  Methods,  Inc 
Electronic  Data  Systems  Corp. 
Electronic  Warfare  Associates 
Electrospace  Systems,  Inc 
Emco.  Inc 

Emerald  Maintenance,  Inc 
Emerson  Electric  Go. 
Engineered  Air  Systems,  Inc 
Engineering  ft  Economioi  Research 
Engineering  Research,  Inc 
Enginetics  Corp. 


Entwistle  Co.,  Inc 

Evaluation  Research  Corp. 

Evans  Sutherland  Computer  Corp. 

Evergreen  International  Aviation 

Ex  Cell  O  Corp. 

Executive  Resource  Associates 

Exide  Electronics  Group,  Inc 

Expander  Transport  Corp. 

Expediter  Transport  Corp. 

Exfiorter  Transport  Corp. 

Expressor  Transport  Corp. 

Extender  Transport  Corp. 

Exxon  Corp. 

FEL  Corp. 

FL  Aerospace  Corp. 

FMCCorp. 

FMS  Corp. 

FN  Manufacturing.  Inc 

F2M,  Inc. 

Fairchild  Aircraft  Corp. 

Fairchild  Industries,  Inc 

Fairchild  Weston  Systems.  Inc 

Falcon  Systems,  Inc 

Fansteel,  Inc 

Farrell  Lines,  Inc 

Federal  Computer  Corp. 

Federal  Data  Corp. 

Federal  Electric  Corp. 

Federal  Hoffman.  Inc 

Femilmatic  Inc        "^ 

Fiber  Materials,  Inc 

Figgie  IntemationaL  he 

Fleet  Supplies,  Inc 

Flight  International  Group,  Inc 

Flight  Systems,  Inc 

Flightsafety  International,  Inc 

Florida  Power  ft  Light  Co. 

Fluke,  John  Manufacturing  Co.,  Inc 

Flying  Tiger  Line,  Inc 

Fokker  BV 

Foley  Go. 

Ford  Aerospace  Comnwmications  Corp. 

Ford  Contracting  Corp. 

Forstmann  ft  Co.,  Inc 

Foundation  Health  Corp. 

Freightliner  Corp. 

Frontier  Engineering,  Inc 

Frontier  Oil  ft  Refix^  Ca 

Fru  Con  Construction  Corp. 

Fruit  of  The  Loom.  Inc 

GAG  Enterprises,  Inc 

GA  Technologies,  Inc 

GEC  Avionics  Ltd. 

GLR  Constructors  * 

GNB.bic 

GTE  Government  Systems,  bic 

GTE  ProducU  Corp.  (Delaware) 

GTE  Service  Corp. 

Gates  Construction  Corp. 

Gates  Learjet  Corp. 

Gay,  Robert  Construction  Ca 

Gayston  Corp. 

General  Battery  Corp. 

General  Defense  Corp. 

General  Dynamics  Corp. 

General  Electric  Ca 

General  Foods  Corp. 

Cental  Instrument  Corp.  (Delaware! 

General  Mills,  Inc 

General  Motors  Corp. 

General  Oil  Corp. 

General  Research  Corp. 

General  Ship  Corp. 

General  Signal  Corp. 

Genrad,  Inc 
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C«ntex  Corp. 

Geo  C«ntera.  Inc. 

George  Washington  University 

Georgia  Institute  of  Technology 

Georgia  Power  Co. 

Gibbs  &  Cox.  Inc. 

Global  Associates.  ■  Joint  Venture 

Gonzalez.  Fermin  O.,  Inc. 

Goodrich.  B.F.  Co. 

Goodyear  Tire  &  Rubber  Co. 

Gould,  In& 

Government  Technology  Services 

Granuntech.  Inc. 

Granite  Construction  Co. 

Greal  Lakes  Dredge  A  Dock  Co. 

Greenland  Construction 

Grey  Advertising,  Inc. 

Grimberg,  John  C.  Co..  Inc. 

Grumman  Aerospace  Corp. 

Grumman  Corp. 

Grumman  Data  Systems  Corp. 

Gulf  tloast  Trailing  Co. 

Gulfstream  Aerospace  Corp.  (Delaware) 

Guyco  Engineering  Co. 

H&H  Meat  ProducU.  Inc. 

HH  Aerospace  Design.  In& 

HLJ  Construction  &  Management  Croup 

HR  Textron.  Inc. 

Hagglund  ft  Soner  AB 

Halter  Marine,  Inc. 

Hamilton  Enterprises,  Inc. 

Hamilton  Technology,  Ina 

Hanil  Development  Co.,  Ltd. 

Herbert  International,  Ina 

Hamischfeger  Corp. 

Harper  Development  Co..  Inc. 

Harris  Corp. 

Harris  Magnavox  Systems  Co.,  JV 

Harsco  Corp. 

Hawaiian  Airlines,  Inc. 

Hawaiian  Electric  Co.,  Inc. 

Hawaiian  Independent  Refinery 

Hawaiian  Telephone  Co. 

Hayes  International  Corp. 

Hazeltine  Corp. 

Heckethom  Mfg.  Co. 

Held  ft  Francke 

Hansel  Phelps  Construction  Co. 

Hercules  Construction  Corp. 

Hercules  Engines,  Inc. 

Hercules,  Inc. 

Hermes  Consolidated.  Inc. 

Hewlett  Packard  Co. 

HochtiefA& 

Hoffman  Construction  Co.  of  Oregon 

Hoffman  Corp. 

Hoffman  La  Roche,  Ina 

Holmes  ft  Narver,  Inc. 

Holmes  ft  Narver  Morrison  Knudson  JV 

Holston  Defense  Corp. 

Honam  Oil  Refinery  Co..  Ltd. 

Honeywell  Bull  AG 

Honeywell  Inc. 

Hooks.  Mike,  Ina 

Horizons  Technology.  Inc. 

Howell  Instruments,  Ina 

Howmet  Turbine  Components  Corp. 

Hudson  Institute,  Ina 

Hughes  Aircraft  Co. 

Hughes,  Herm  ft  Sons,  Ina 

Hunt  Building  Corp. 

Hydraulics  International,  Ina 

Hydroscience,  Inc. 

Hymaa  George  Construction  Co. 

Hyster  Co. 

ICI  Americas,  Ina 


nr  Research  Institute 
ILC  Industries  (Delaware) 
IMR  Systems  Corp. 
ITT  ft  Varo,  Joint  Venture 

nrcorp. 

Ibis  Corp. 

Idemitsu  Kosan  Co..  Ltd. 

Illinois  Tool  Works,  Ina 

Imo  Delaval 

Industrial  Acoustics  Co. 

Information  Spectrum,  Ina 

Information  Systems  Networks  Corp. 

Infotec  Development  Ina 

Ingalls  Shipbuilding.  Ina 

IngersoU  Rand  Co. 

Iiutitute  for  Defense  Analysis 

Integrated  Microcomputer  Systems 

Integrated  Systems  Analysts 

Intelcom  Group  Corp. 

Inter  Community  Telephone  Co. 

Intercontinental  Equipment,  Ina 

Intercontinental  Mfg.  Co. 

Intergraph  Corp. 

Intermetrics,  Ina 

International  Business  Machines  Co. 

International  Technology  Corp. 

Interstate  Airlines.  Ina 

Interstate  Electronics  Corp. 

Interstate  Landscaping  Co.,  Ina 

Irvin  Industries.  Ina 

Isometrics,  Inc. 

Israel  Aircraft  Industries,  Ltd. 

Israel  Military  Industries 

Isratex.  Inc. 

Iwakuni  City  Water  Works  Bureau 

Jacksonville  Shipyards,  Ina 

James,  T.L  ft  Co.,  Ina 

Japan  Aircraft  Mfg.  Co.,  Ltd. 

Jay  Dee  Sportswear,  Ina 

Jaycor 

Jersey  Central  Power  ft  Light  Co. 

Johns  Hopkins  University 

Jonathan  Corp.,  The 

Jones  Group,  Inc.,  The 

Jorgensen,  Roy  Associates,  Ina 

Kaiser  Aerospace  ft  Electronics  Co. 

Kaiser  Engineers  ft  Constructors 

Kaiser  Engineers,  Ina 

Kaman  Aerospace  Corp. 

Kaman  Corp. 

Kaman  Sciences  Corp. 

Kansas  Power  ft  Light  Co..  Ina 

Kay  ft  Associates,  bia 

Kaydon  Corp. 

Kearney  ft  Trecker  Corp. 

KevlavUi  Contractors 

Kellogg  Sales  Co. 

Kelsey  Hayes  Co. 

Kestrel  Shipholding  Corp. 

Key  Airlines 

Kidde,  Ina 

Kimberiy  Clark  Corp. 

Kloster  Co.,  Ina 

Koch  Fuels,  Ina 

Koehring  Cranes  ft  Excavators 

Kollmorgen  Corp. 

Korea  Electric  Power  Corp. 

Korean  Air  Lines  Co.,  Ltd. 

Kovotch  Corp. 

Kurz  ft  Root  Co. 

Kuwait  National  Petroleum  Co. 

LSC  Marine,  Inc. 

LSI  Avionic  Systems 

LTV  Aerospace  ft  Defense  Co. 

Laguna  Industries,  Inc. 

Laketon  Reflning  Corp. 


Lally  Manufacturing  Corp. 

LandoU  Corp. 

Lanthier,  Robert  J.  Co.,  Ina 

Lathrop.  F.P.  Construction  Co. 

Lear  Siegler,  Inc. 

Lee  R.  E.  ft  Associates 

Libby  Corp. 

Life  Cycle  Engineering,  Inc. 

Lifeco  Services  Corp. 

Light  Helicopter  Turbine  Engine  Co. 

Lilly,  David  B.,  Co.,  Ina 

Lite  Industries,  Ina 

Little,  Arthur  D.,  Ina 

Litton  Industries.  Inc. 

Litton  Systems,  Ina 

Lockheed  Corp. 

Lockheed  Electronics  Co. 

Lockheed  Missiles  ft  Space  Co. 

Lockheed  Shipbuilding  Co. 

Lockheed  Support  Systems,  Inc. 

Loggins  Meat  Co. 

Logicon,  Inc. 

Logistic  Support  Group 

Logistics  Management  Institute 

Loral  Corp. 

Loral  Electro  Optical  Systems 

Loral  Hycor.  Inc. 

Loral  Rolm  Mil  Spec  Computers 

Lord  ft  Son  Construction  Co. 

Lot  26  Constructors 

Louisville  Gas  ft  Electric  Co. 

Lucas  Industries,  Ina 

Luhr  Bros.,  Ina 

Lull  Engineering  Co..  Ina 

Lykes  Bros.  Steamship  Co.,  Ina 

MftM  Services,  Ina 

M/A  Com  Linkabit  Corp. 

Magnavox  Electronic  Systems  Co. 

Magnavox  Government  ft  Industrial 

Electronics  Co. 
Magnavox  Overseas,  Ud. 
Magnetek.  Inc. 
Mandex.  Ina 

Mantech  Field  Engineering  Corp. 
Mantech  International  Corp. 
Manville  Corp. 
Mapco,  Ina 
Mar,  Ina 

Marable,  W.M.,  Ina 
Marathon  Construction  Corp. 
Maremont  Corp. 
Marinette  Marine  Corp. 
Marquardt'Co.  The 
Martin  Baker  Aircraft  Co.,  Ltd. 
Martin  Electronics,  Inc. 
Martin  Manufacturing  Co.,  Ina 
Martin  Marietta  Corp. 
Martin  Marietta,  Diehl  Go's..  Thorn  ft 

Thompson  JV 
Maryland  Assemblies,  Inc. 
Mason  Chamberlain,  Ina 
Mason  Hanger  Silas  Mason,  Ina 
Massachusetts  Institute  of  Technology 
Maxwell  Laboratories,  Inc. 
Maya  Construction  Co. 
Mayer,  Oscar  Foods  Corp. 
McDermott,  Ina 

McDonnell  Douglas  Astronautics 
McDonnell  Douglas  Bell  Helicopter  Textron 

IV 
McDonnell  Douglas  Corp. 
McDonnell  Douglas  Helicopter 
McDougal  Hartmann  Co. 
McLaughlin  Research  Corp. 
McMullen.  John  J.  Associates,  Ina 
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McRae  Industries,  Inc. 

Merchants  National  Baak  ft  Trust 

Merck  ft  Co.,  Inc. 

Meridian  Construction  Co. 

Metal  Trades,  Inc. 

Metallgesellschaft.  Corp. 

Metric  Systems  Corp. 

Metro  Machine  Corp. 

Metro  Marine,  Inc. 

Microcom  Corp. 

Mid  States  Metal  Lines,  Ina 

Midcon  of  New  Mexico,  Inc. 

Midwest  Construction  Co. 

Milcom  Systems  Corp. 

Miles  Laboratories,  Inc. 

Miller,  F.  ft  Sons.  Ina 

Miller  Herman,  Inc. 

Mills  Manufacturing  Corp. 

Miltope  Corp. 

Mine  Safety  Appliances  Co. 

Minnesota  Mining  &  Mfg.  Co. 

Mip  Instandsetzungsbetric 

Misener  Marine  Construction 

Mission  Research  Corp. 

Mitre  Corp. 

Mobil  Oil  Corp. 

Monarch  Construction  Co. 

Monty,  Ike  J.,  Inc. 

Moon  Engineering  Co.,  Inc. 

Morrel,  John  ft  Co.,  Ina  (Delaware) 

Moprrison  Knudsen  Co.,  Inc. 

Morrison  Knudsen  Engineers,  Inc. 

Morrison  Knudsen  International  Co. 

Mortenson,  M.A.  Co. 

Morton  Thiokol,  Inc. 

Motor  Oils  Hellas  Corinth  Refinery 

Motorola  Communications  ft  Electronics 

Motorola,  Inc. 

Munro  ft  Co.,  Inc. 

NCR  Corp. 

Nabisco  Brands,  Inc. 

Nasin,  J.S.  Co. 

Natco  Limited  Partnership 

Nation,  Inc. 

National  Academy  of  Sciences 

National  Airmotive  Corp. 

National  Business  Service  Enterprises,  Inc. 

National  Projects,  Inc. 

National  Steel  ft  Shipbuilding  Co. 

National  Systems  Management 

Navajo  Refining  Co. 

Navistar  International  Transportation  Corp. 

Nee  Overseas  Market  Development 

Needham,  Inc. 

Negretti  ft  Zambra  Aviation,  Ltd. 

Nero  ft  Associates,  Ina 

Network  Solutions,  Ina 

New  Bedford  Panoramex  Corp. 

New  Mexico  State  University 

Newberg,  Gust  K.  Construction  Co. 

Newport  News  Shipbuilding  ft  Dry  Dock  Co. 

Niagara  Mohawk  Power  Corp. 

Nichols  Research  Corp. 

Nimas  Corp. 

Nomura  Enterprise,  Inc. 

Norden  Systems,  Ina 

Norfolk  Shipbuilding  ft  Dry  Dock  Corp. 

North  Atlantic  Industries,  Ina 

Northern  Telecom,  Inc.  (Delaware) 

Northrop  Corp. 

Northrop  Ser/ices,  Inc. 

Northrop  Worldwide  Aircraft  Services,  Ina 

Northwest  Airlines,  Inc. 

Northwest  Marine  Iron  Works 

Nuclear  Research  Corp. 

ORC  Industries,  Inc. 


ORI  Inc. 

Ocean  Freedom  Shipping,  Ina 

Ocean  Spirit  Shipping,  Inc. 

Ocean  Star  Shipping,  Ina 

Ocean  Technology,  Inc.  , 

Ocean  Triumph  Shipping,  Ina 

Octagon  Process,  Ina 

Ohbayshi  Corp. 

Okinawa  Electric  Power  Co. 

Oklahoma  Arotronics,  Ina 

Olin  Corp. 

OMI  Corp. 

Oregon  Freeze  Dry  Foods,  Ina 

Oshkosh  Truck  Corp. 

Outdoor  Venture  Corp. 

PA  GMBH 

PRC  Kentron 

PRC  VSE  ft  Associates  JV 

Pacer  Systems,  Inc. 

Pacific  Architects  ft  Engineers 

Pacific  Gas  ft  Electric  Co. 

Pacifica  Services,  Inc. 

Pan  Am  Support  Service,  Inc. 

Pan  Am  World  Services,  Inc. 

Pan  American  World  Airways,  Ina 

Par  Technology  Corp. 

Parker  Hannifin  Corp. 

Parsons,  Ralph  M.  Co.,  The 

Patrol  Orisi  A  S  Genel  Mud 

Patton  TuUy  Transportation  Co. 

Pease  Leasing,  Inc. 

Peat  Marwick  Main  A  Co. 

Peco  Enterprises,  Inc. 

Perm  Metal  Fabricators,  Inc. 

Pennsylvania  State  University 

Percepfronics,  Inc. 

Perini  Corp. 

Perkin  Elmer  Corp.,  The 
Person  System  Integration,  Ltd. 
Peterson  Builders,  Inc. 
Pctrophil  Corp. 
f  falzwerke  AG 
^fizer.  Inc. 

Philadelphia  Ship  Maintenance  Co. 
Philip  Morris  Companies,  Inc. 
Philippine  National  Construction 
Phillips  Gartner  ft  Co.,  Ina 
Phillips  Petroleum  Co. 
Phoenix  Petroleum  Co. 
Physics  International  Co. 
Picker  International,  Inc. 
Pine  Bluff  Sand  ft  Gravel  Co. 
Pitney  Bowes,  Inc. 
Planning  Research  Corp. 
Planning  Systems,  Inc. 
Pneumo  Abex  Corp. 
Potomac  Electric  Power  Co. 
Precision  Echo 
Precision  Finishing,  Inc. 
Precision  Machining,  Inc. 
Prestolite  Electric,  kic. 
Preventive  Health  Program.  Ina 
Price  Brothers  Co. 
Pride  Refining,  Inc. 
Proctor  ft  Gamble  Distributing  Co. 
Professional  Service  Industries 
Propper  International,  Inc. 
Public  Service  Co.  of  New  Mexico 
Puerto  Rico  Sun  Oil  Co.,  Ina 
Pum  Yang  Construction  Co..  Ltd. 
Purdue  University 
Purdy  Corp. 
Purvis  Systems,  Inc. 
Q  E  D  Systems,  Inc. 
Quaker  Oats  Co.,  The 
Questech,  Inc. 


Quintron  Corp. 

R&D  Associates 

RCA  Corp. 

RCA  Global  Communications,  Ina 

RGftB  Contractors,  Ina 

RJO  Enterprises,  Ina  - 

R)R  Nabisco,  Inc. 

Racal  Communications,  Ina 

Radian  Corp. 

Rafael  Armaments  Development     • 

Rail  Co. 

Rand  Corp.,  The 

Raymond  Engineering,  Ina 

Raytheon  Co.  "^ 

Raytheon  Service  Co. 

Reach  All,  Ina 

Recon  Optical,  Ina 

Red  River  Shipping  Corp. 

Rediffusion  Simulation,  Inc. 

Reeves  Brothers,  Ina 

Reflectone,  Inc. 

Rensselaer  Polytechnic  Institute 

Research  Management  Corp. 

Research  Triangle  Institute 

Resource  Consultants,  Ina 

Reticon  Corp. 

Rexon  Technology  Corp. 

Reynolds,  R.  J.  Tobacco  Co. 

Rice.  James  Ed 

Richardson  Electronics  Ltd. 

Right  Away  Foods  Corp. 

Riverside  Research  Institute 

Rockwell  International  Corp. 

Roe  Enterprises,  Ina 

Rohr  Industries,  Ina 

Rolls  Royce,  Ina 

Rosemount,  Inc. 

Rosenblatt  M.  ft  Son,  Inc. 

Ross  Elngineering  Co.,  Inc. 

Royal  Norwegian  Naval  Material 

Royal  Ordnance  Ammunition  Ltd. 

Ryan  Walsh  Stevedoring  Co. 

SCI  Systems,  Inc. 

SMS  Data  Products  Group.  Inc. 

SRI  International 

SRS  Technologies 

Sabreliner  Corp. 

Sachs  Freeman  Associates,  Inc. 

Sacramento  Municipal  Utility  District 

Saft  America,  Inc. 

Samsung  Precision  Industries  Co. 

San  Antonio  City  Public  Service 

San  Diego  Community  College  District 

Sanders  Associates,  Inc. 

Sargent  Fletcher  Co.  ^       A 

Sargent  Industries,  Inc. 

Saudi  Maintenance  Co.  Siyanco 

Scallop  Corp. 

Schafer,  W.J.  Associates,  Ina 

Schneider,  Inc. 

Science  Applications  International  Corp. 

Scientific  Atlanta,  Ina 

Scot,  Inc. 

Sea  Mobility,  Inc. 

Sea  Land  Service,  Ina 

Sealift,  Inc.  '■ 

Seaward  Marine  Services,  Ina 

Sechan  Electronics,  Inc. 

Selm  Servizi  Elettrici  Montedi 

Semcor,  Inc. 

Sentara  First  Step  Corp. 

Sentinel  Electronics,  Ina 

Sequa  Corp. 

Serv  Air,  Inc.  • 

Service  Engineering  Co..  Inc. 


I      ^^. 
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Sevenson  Construction  Corp. 

Shell  Co.  of  the  Islands 

Shell  Oil  Co. 

Shoals  American  Industries,  Inc. 

Siemens  AG 

Siemens  Capital  Corp.  ^ 

Sierracin  Corp. 

Sikorsky  Support  Services.  Ina 

Silent  Partner,  Inc. 

Simmonds  Precision  Products 

Simplex  Wire  &  Cable  Co. 

Singer  Co..  The 

Sippican,  Inc. 

Sletten  Construction  Co. 

Slocomb,  J.T.  Co. 

Smiths  Industries,  Inc.,  USA 

Softech.  Inc. 

Sonalysts,  Inc. 

Sonicraft,  Inc. 

Sonomure  Contracting  Co. 

South  Carolina  Research  Authority 

South  Carolina  Electric  &  Gas  Co. 

Southern  Air  Transport  Inc. 

Southern  California  Edison  Co. 

Southern  Packaging  &  Storage  Co. 

Southwest  Marine  San  Francisco 

Southwest  Marine.  Inc. 

Southwest  Mobile  Systems  Corp. 

Southwest  Research  Institute 

Southwestern  Bell  Telephone  Co. 

Space  Communication  Co. 

Space  Data  Corp. 

Sparta,  Inc. 

Sparton  Corp. 

Sparion  Electronics  Florida 

Spears  Associates,  Inc. 

Spears,  J.L.,  Inc. 

Specialty  Plastic  Products.  Inc. 

Sperry  Corp. 

Standard  Manufacturing  Co. 

Standard  Oil  Co. 

Standard  Products  Co..  The 

Stanford  Leland  Junior  University 

Stanford  Telecommunications 

Stau'  Dynamics,  Inc. 

Steams  Catalytic  World  Corp. 

Steinberg  Brothers.  Inc. 

Stemaco  Products.  Inc. 

Sterling  Federal  Systems.  Inc. 

Steuart  Petroleum  Co. 

Stevens  Co. 

Stewart  Warner  Corp. 

Still  GMBH 

Storage  Technology  Corp. 

Strand,  Inc. 

Strong  Bill  Enterprises.  Ina 

Stumpf  h  Mueller 

Sumitomo  Heavy  Industries  Ltd. 

Summit  Technologies,  Ina 

Sun  Microsystems.  Inc. 

Sun  Refming  &  Marketing  Co. 

Su.idstrand  Corp. 

Sundstrand  Data  Control,  Inc. 

Sunkyong,  Ltd. 

Support  Systems  Associates 

Supreme  Beef  Processors,  Inc. 

Sverdrup  Corp. 

Sverdrup  Technology,  Ina 

Swedlow,  Inc. 

Swift  Eckrich.  Inc. 

Syscon  Corp. 

System  Development  Corp. 

System  Planning  Corp. 

Systemhouse,  Ina 

Systems  Engineering  Associates 

Systems  Engineering  &  Management  Co. 


Systems  Management  American  Corp. 

Systems  Research  &  Applications 

Systems  Research  Laboratories,  Ina 

Systron  Conner  Corp. 

TGS  Technology.  Inc. 

TRW.  Ina 

T  lida  Contractors  R  M  Kaya,  IV 

Tacoma  Boatbuilding  Co. 

Talley  Defense  Systems.  Inc. 

Taylor  Group,  Inc. 

Techdyn  Systems  Corp. 

Technial  &  Management  Service 

Technology  Scientific  Services 

Tecolote  Research.  Inc. 

Tecom,  Ina 

Teer.  Nello  L  Co. 

Tektronix,  Ina 

Teledyne,  Ina 

Teledyne  Industries,  Ina 

Telephonies  Corp. 

Telex  Communications,  Ina 

Telos  Corp. 

Temtex  Products,  Ina 

Tennessee  Apparel  Corp. 

Tennier  Industries,  Inc. 

Terra  Contracting  Co.,  Ina 

Tetra  Tech,  Inc. 

Teval  Corp. 

Texaco,  Ina 

Texaco  Refining  Marketing,  Inc. 

Texas  Instruments,  Inc. 

Texas  Power  &  Light  Co. 

Texcom,  Inc. 

Textron,  Inc. 

Thinking  Machines  Corp. 

Thomas,  R.S.  Construction  Co. 

Thomasville  Furniture  Industries 

Thompson, }.  Walter  Co. 

Todd  Pacific  Shipyards  Corp. 

Tohoku  Denryoku  K  K 

Tokyo  Denryoku  K  K 

Totinos  Italian  Kitchen,  Inc. 

Tracor  Appied  Sciences,  Inc. 

Tracor,  Ina 

Tracor  Instruments  Austin.  Inc. 

Tracor  Marine,  Inc. 

Trak  International,  Inc. 

Trans  World  Airlines,  Ina 

Transtechnology  Corp. 

Trataros  Industries,  Ltd. 

Treadwell  Corp. 

Tri  Industries,  Ina 

Tricil  Enuir  Response,  Inc. 

Turtle  Mountain  Manufacturing  Co. 

UMC  Electronics  Co.  (Del) 

Ultrasystems,  Ina 

Unidynamics  Corp. 

Unified  Industries,  Inc. 

Union  Carbide  Corp. 

Union  Corp. 

Union  Explosivos  Rio  Tinto  SA 

Union  Oil  Co.  of  California 

Union  Rheinbraun  Kohle  U  Miner 

Uniroyal,  Ina 

Unisys  Corp. 

United  Airlines  Services  Corp. 

United  Engineers  &  Constructors 

United  Technologies  Corp. 

Universal  Energy  Systems,  Inc. 

Universal  Maritime  Service 

Universal  Propulsion  Co. 

University  of  California 

University  of  California,  San  Diego 

University  of  Dayton 

University  of  Illinois 

University  of  Maryland 


University  of  Massachusetts 

University  of  Michigan 

University  of  Southern  California 

University  of  Texas  System 

University  of  Washington 

Upjohn  Co.,  The 

Utah  Power  &  Light  Co. 

Utah  State  University 

VSE  Corp. 

Valentec  International  Corp. 

Valleyd'ale  Packers,  Ina 

Valmac  Industries,  Ina 

Vanco  Industries,  Ina 

Vanee  Foods  Co. 

Vanguard  Technologies  Corp. 

Varian  Associates.  Ina 

Veda,  Ina 

Velcon  Filters,  Inc. 

Ver  Val  Enterprises,  Inc. 

Veraa  Ina 

Vessel  Charters.  Ina 

Vickers,  Ina 

Vinnell  Corp. 

Virginia  Electric  &  Power  Co. 

Virtexco  Corp. 

Vitro  Corp. 

Vitro  Services  Corp. 

Virtronics,  Inc. 

Volkswagen  Aktiengesellschaft 

WF  Industries 

Wadman  Corp. 

Walsh,  William  V.  Construction  Co..  Ina 

Walters,  E.  &  Co.,  Ina 

Wang  Laboratories,  Inc. 

Warehouses  Service  Agency 

Waterman  Steamship  Corp. 

Watiker  &  Son,  Ina 

Watkins  Johnson  Co. 

Welico  Enterprises,  Inc. 

Western  Gear  Corp. 

Western  Petroleum  Co. 

Western  Research  Corp. 

Western  States  Construction  Co. 

Western  Union  International,  Inc. 

Westinghouse  Electric  Corp. 

Westminster  Co.,  Inc. 

Westmont  Industries 

Weston,  Roy  F..  Ina 

Whittaker  Corp. 

Wick  Construction  Co. 

Willard  Co.,  The 

Williams  International  Corp.' 

Williams  Steel  Industries,  Inc. 

Winfieid  Mfg.  Co.,  Ina 

Wisconsin  Physicians  Service  Insurance 

Woods  Hole  Oceanographic  Institute 

World  Airways,  Inc. 

Wright  Schuchart,  Inc. 

Wylie,  CE.  Construction  Co. 

Xerox  Corp. 

Yonkers  Contracting  Co..  Inc. 

Yordi  Construction.  Inc. 

York  International  Corp. 

Young  &  Rubicam.  Inc. 

Zantop  International  Airlines.  Inc. 

Zenith  Data  Systems  Corp. 

Zenith  Electronics  Corp. 

(10  U.S.C.  2397) 

L.M.  Byniim, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

December  21, 1988. 

[FR  Doc.  88-29663  Filed  12-23-88:  8:45  am] 
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Department  of  ttte  Navy 
32  CFR  Part  701 

AvaitaliHity  of  Recorcto  and  PulHication 
of  Documents  Affecting  ttte  Public 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


summary:  This  rule  sets  forth  amended 
regulations  pertaining  to  the  Department 
of  the  Navy  Freedom  of  Information  Act 
Program.  The  rule  reflects  changes  in  the 
Secretary  of  the  Navy  Instruction 
5720.42  series  from  which  it  is  derived, 
EFFECTIVE  DATE:  December  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Doris  M.  Lama  (OP-09B3OP), 
Office  of  the  Chief  of  Naval  Operations, 
Washington.  DC  20350-2000.  Telephone: 
(202)  694-2004/2817. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  cited  below,  the 
Department  of  the  Navy  amends  32  CFR 
Part  701.  Subparts  A.  B.  C.  and  D 
derived  from  the  Secretary  of  the  Navy 
Instruction  5720.42  series,  which 
implements  within  the  Department  of 
the  Navy  the  provisions  of  Department 
of  Defense   Directives   5400.7  and 

5400.7-R  series.  Department  of 
Defense  Freedom  of  Information  Act 
Program  (32  CFR  Part  286)  pertaining  to 
action  on  requests  for  release  of 
departmental  records  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  This  rule  is  being  published  by  the 
Department  of  the  Navy  for  guidance 
and  interest  of  the  public  in  accordance 
with  5  U.S.C.  552(a)(1).  It  has  been 
determined  that  invitation  of  public 
comment  on  these  changes  to  the 
Department  of  the  Navy's  implementing 
instruction  prior  to  adoption  would  be 
impracticable  and  imnecessary.  and  it  is 
therefore  not  required  under  the  public 
rulemaking  provisions  of  32  CFR  Parts 
286  and  701.  Subpart  E  Interested 
persons,  however,  are  invited  to 
comment  in  writing  on  this  amendment. 
All  written  comments  received  will  be 
considered  in  making  subsequent 
amendments  or  revisions  to  32  CFR  Part 
701.  Subparts  A.  B.  C.  and  D.  or  the 
instruction  upon  which  it  is  based. 
Changes  may  be  initiated  on  the  basis  of 
comments  received.  Written  comments 
should  be  addressed  to  Mrs.  Doris  M. 
Lama  {OP-09B3OP).  Office  of  the  Chief 
of  Naval  Operations.  Washington.  DC 
20350-2000.  It  has  been  determined  that 
this  final  rule  is  not  a  "major  rule" 
within  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  does 
not  have  substantial  impact  on  the 
public. 


List  of  Subjects  in  32  CFR  Part  701 

Administrative  practice  and 
procedure,  Freedom  of  Information, 
Privacy. 

Accordingly,  32  CFR  Part. 701  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  In  32  CFR  Part  701.  Subparts  A.  B.  C, 
and  D  are  revised  to  read  as  follows: 

PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBUCATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE  PUBLIC 

Subpart  A— Department  of  ttie  Navy 
Freedom  of  Information  Act  Program 

Sec. 

701.1  Purpose. 

701.2  Scope  and  effect. 

701.3  Deflnitions. 

701.4  Policy. 

701.5  Responsibility  and  authority. 

701.6  For  Official  Use  Only  (FOUO). 

701.7  Format  and  procedures  for  requesting 
records  under  FOIA. 

701.8  Procedures  for  processing  FOIA 
requests. 

701.9  FOIA  appeals. 

701.10  Publication,  indexing,  and  public 
inspection  of  certain  classes  of  records. 

701.11  Authentication  of  records  released 
under  FOIA. 

Subpart  B— Guidelines  on  Matters  Which 
Are  Exempt  from  Public  Disclosure 

701.21  General  rule. 

701.22  Reasonably  segregable  matters. 

701.23  Judicial  review. 

701.24  Speci^c  exemptions. 

Sulipart  C— Addresses  for  Department  of 
the  Navy  Records  and  Locations  for  Put>lic 
Inspection 

701.31  Addresses  for  requests  for 
Department  of  the  Navy  records. 

701.32  Locations  at  wliich  Department  of  the 
Navy  records  are  available  for  public 
inspection. 

Subpart  D— Fee  Guidelines 

701.40  FOIA  fees. 

701.41  Fee  waivers. 

701.42  Fee  assessment. 

701.43  Aggregating  requests. 

701 .44  Effect  of  Debt  Collection  Act  of  1982 
(Pub.  L  97-365). 

701.45  Computation  and  collection  of  fees. 

701.46  Schedule  of  FOIA  fees. 

701.47  FOIA  fee  remittance/receipt  controls. 

701.48  Technical  data  fees. 


Subpart  A— Departntent  of  ttie  Navy 
Freedom  of  Information  Act  Program 

§701.1    Purpose. 

Subparts  A.  B,  C.  and  D  of  this  Part 
701  implement  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  and  the 


Department  of  Defense  Directives  5400.7 
and  5400.7-R  series.  Department  of 
Defense  Freedom  of  Information  Act 
Program,  (see  32  CFR  Part  286)  and 
outline  the  policies  and  procedures  for 
disclosure  of  records,  establish 
mandatory  time  limits  for  Freedom  of 
Information  Act  (FOIA)  responses  and 
explain  how  members  of  the  public  may 
inspect  or  obtain  copies  of  Department 
of  the  Navy  records. 

§701.2    Scope  and  effect 

(a)  Applicability.  Subparts  A.  B.  C. 
and  D  of  this  Part  701  apply  throughout 
the  Department  of  the  Navy  and  govern 
disclosure  of  agency  records  to  any 
person. 

(b)  Requests  from  persons  with 
private  interests.  The  Freedom  of 
Information  Act  (FOIA)  applies  to 
persons  with  private  interests  as 
opposed  to  federal  agencies  or  foreign 
governments  seeking  information. 
Requests  from  persons  acting  in  their 
private  capacity  will  be  in  writing,  and 
clearly  show  all  other  addressees  within 
the  Federal  Government  to  whom  this  or 
a  similar  request  was  also  sent.  This 
reduces  processing  time  and  ensures 
better  inter-  and  intra-agency 
coordination. 

(c)  Requests  from  state  and  focal 
government  officials.  State  or  local 
government  officials  who  submit  FOIA 
requests  for  Department  of  the  Navy 
records  shall  be  given  the  same 
consideration  as  any  other  requester, 
except  that  such  requests  shall  be 
treated  expeditiously  when  possible  if 
release  of  the  records  requested  would 
significantly  benefit  the  general  public. 

(d)  Requests  from  foreign 
governments.  Foreign  governments 
seeking  information  should  use 
established  official  channels  for 
obtaining  information. 

(e)  Privileged  release  to  officials. 
Documents  that  are  otherwise  exempt 
from  disclosure  under  the  scope  of 
Subparts  A,  B.  C,  and  D  of  this  Part  701 
may  be  released  to: 

(1)  Congress; 

(2)  Federal  Courts,  when  ordered  by 
officers  of  the  court  for  the 
administration  of  justice; 

(3)  Other  federal  executive  and 
administrative  agencies  as  determined 
by  the  head  of  a  naval  activity; 

(4)  State  and  local  officials  as 
determined  by  the  head  of  a  naval 
activity;  and. 

(5)  Government  Accounting  Office 
(GAO)  for  records  during  an  audit. 
Officials  receiving  requests  under  the 
provisions  of  this  paragraph  shall  be 
advised  that  the  records  are  privileged 
and  exempt  from  disclosure  under 
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FOIA,  and  shall  be  apprised  of  any 
special  handling  Tequiremcnts. 

(f)  Publication  and  public  availability 
of  special  classes  of  records.  The 
requirements  of  5  U.S.C.  552  diat  certain 
classes  of  Department  of  the  Navy 
regulatory,  rulemaking,  and 
organizational  records  must  be 
published  in  the  Federal  Register  for  the 
guidance  of  the  public  and  made 
available  for  public  inspection  and 
copying  are  implemented  in  32  CFR  Part 
701,  Subpart  C. 

(g)  Public  affairs  regulations. 
Subparts  A.  B,  C.  and  D  of  this  Part  701 
are  intended  to  complement  not  restrict 
the  conduct  of  Department  of  the  Navy 
public  affairs,  media  relations, 
community  relations  and  internal 
relations  functions  and  practices 
authorized  in  Secretary  of  the  Navy 
Instruction  5720.44  series,  "Department 
of  the  Navy  Public  Affairs  Regulations." 
Should  the  practices  authorized  in  that 
regulation  conflict  in  any  respect,  the 
provisions  of  these  subparts  shall  be 
controlling. 

(h)  U.S.  Navy  Regulations.  Release  of 
a  record  to  a  member  of  the  public  under 
FOIA  shall  be  deemed  to  have  occurred 
in  the  discharge  of  official  duties 
(Article  1116.3,  U.S.  Navy  Regulations 
(1973)).  Process  a  request  by  a  member 
of  the  public  for  a  record  designated  as 
FOR  OFRCIAL  USE  ONLY  (FOUO) 
under  the  instructions  outlined  in  §  701.6 
(Article  1116.4,  U.S.  Navy  Regulations). 

(i)  Other  directives.  The  following 
directives,  to  the  extent  they  do  not 
conflict,  supplement  Subparts  A,  B.  C 
and  D  of  this  Part  701: 

(1)  Marine  Corps  Manual,  paragraph 
1015  (also,  for  Headquarters  Marine 
Corps.  HQO  P5000.12E.  Chapter  10}— 
release  of  information  from  the 
personnel  records  of  members  and 
former  members  of  the  Marine  Corps. 

(2)  Federal  Personnel  Manual. 
Chapters  293,  294.  297,  335,  339,  and 
713 — release  of  information  from  active 
and  inactive  civilian  personnel  records. 

(3)  Manual  of  the  Medical 
Department.  U.S.  Navy  (NAVMED  P- 
117).  Chapters  23-70  through  23-79 
release  of  information  from  active  and 
inactive  medical  records. 

§70U    Definitions. 

(a)  FOIA  request  A  written  request 
for  Department  of  the  Navy  records  by  a 
member  of  the  public,  an  organization, 
or  business,  etc.,  that  either  explicitly  or 
implicitly  invokes  5  U.S.C.  552, 
Department  of  Defense  Directives  5400.7 
and  5400.7-R  series.  "Department  of 
Defense  Freedom  of  Information  Act 
Program"  (see  32  CFR  Part  286)  and/or 
Subparts  A.  B.  C.  and  D  of  this  Part  701. 
At  a  minimum,  the  request  must  be  in 


writing,  contain  a  reasonable 
description  of  the  record(8)  sought  and 
contain  a  statement  as  to  the  requester's 
wilHngness  to  pay  all  fees  or  those  up  to 
a  specified  amount  if  the  coats  for 
processing  the  request  are  expected  to 
exceed  the  minimum  fee  waiver  ' 
threshold.  Verbal  requests  shall  not  be 
honored. 

(b)  Agency  record.  The  products  of 
data  compilation,  regardless  of  physical 
form  or  characteristics,  made  or 
received  by  a  naval  activity  in 
connection  with  transacting  public 
business,  and  preserved  by  a  naval 
activity  as  evidence  of  organization, 
policies,  functions,  decisions,  or 
procedures  of  the  naval  activity.  The 
following  are  not  included  in  the 
definition  of  "record": 

(1)  Library  and  museum  material 
made,  acquired,  and  preserved  solely  for 
reference  or  exhibition. 

(2)  Objects  or  articles,  such  as 
structures,  furniture,  paintings, 
sculpture,  three-dimensional  models, 
vehicles,  equipment  and  parts  of 
wrecked  aircraft  and  ships,  whatever 
their  historical  value,  or  value  as 
evidence. 

(3)  Commercially  exploitable 
resources,  including  but  not  limited  to: 
Maps,  charts,  map  compilation 
manuscripts,  map  research  materials, 
and  data  if  not  created  or  used  as 
primary  sources  of  information  about 
organizations,  policies,  functions, 
decisions,  or  procedures  of  the 
Department  of  the  Navy. 

(4)  Computer  software,  if  not  created 
or  used  as  primary  sources  of 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  a  naval  activity.  This  does 
not  include  the  data  processed  and 
produced  by  such  software  and  stored 
with  the  software. 

(5)  Unaltered  publications  and 
processed  documents  such  as 
regulations,  manuals,  maps,  charts, 
related  geophysical  materials  and 
audiovisual  productions  available  to  the 
public  through  an  established 
distribution  system  with  or  without 
charges. 

(6)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(7)  Personal  records  not  subject  to 
agency  creation  or  retention 
requirements,  created  and  maintained 
primarily  for  an  agency  employee's 
convenience,  and  not  distributed  to 
other  agency  employees  for  their  official 
use.  For  example,  supervisor's  personal 
notes  on  employees'  performance  not 
required  by  naval  instruction  or 
regulation  used  solely  as  a  memory  aid 


in  preparing  evaluation  reports  and  then 
destroyed,  are  not  "agency  records." 
Also,  Division  Officer's  notebooks  and 
Marine  Corps  Unit  Leader's  notebooks 
are  not  "agency  records." 

(8)  Information  stored  in  a  computer 
for  which  there  is  no  existing  computer 
program  or  printout 

(c)  Release  authority.  Release 
authorities  are  commanding  officers  and 
heads  of  Navy  and  Marine  Corps 
activities  (departmental  and  field) 
authorized  to  furnish  copies  of  records 
under  their  cognizance  for  which  no 
FOIA  exemption  applies. 

(d)  Initial  Denial  Authority  (IDA).  An 
official  who  has  authority  to  witlihold 
records  under  FOIA,  either  in  whole  or 
in  part,  based  on  the  FOIA  exemptions. 
IDA'S  may  also  grant  or  deny  requests 
for  reduction  or  waiver  of  fees.  A  list  of 
IDA'S  is  contained  in  S  701.5. 

(e)  Appellate  authority.  The  Judge 
Advocate  General  and  the  General 
Counsel  have  jurisdiction  to  rule  on 
administrative  appeals  of  denials  of 
FOIA  requests  for  information  under 
their  cognizance,  as  outlined  in  §  701.9. 

(f)  Administrative  appeal.  Appeal 
made  by  a  requester  to  the  appellate 
authority  or  their  designee,  to  reverse  an 
IDA'S  decision  where  all  or  part  of  a 
requested  record  or  a  request  for  waiver 
or  reduction  of  fees  was  denied.  A 
requester  may  also  file  an 
administrative  appeal  for  a  non- 
response  to  an  FOIA  request  within  the 
statutory  time  limit 

S701^    PoNcy. 

Naval  personnel  shall  comply  with  the 
spirit  and  intent  of  5  U.S.C.  552, 
Department  of  Defense  Directive  5400.7 
and  5400.7^  series,  "Department  of 
Defense  Freedom  of  Information  Act     - 
Program"  (see  32  CFR  Part  286)  and 
Subparts,  A.  B.  C.  and  D  of  this  Part  701. 
Strict  adherence  is  necessary  to  provide 
uniformity  in  implementing  the 
Department  of  the  Navy  FOLA  Program 
and  to  create  conditions  that  promote 
public  trust.  Naval  activities  shall  assist 
requesters  in  understanding  and 
complying  writh  Subparts  A.  B.  C,  and  D 
of  this  Part  701  and  shall  ensure 
procedural  matters  do  not  necessarily 
impede  a  requester  from  promptly 
obtaining  Department  of  the  Navy 
records. 

(a)  Disclosure.  (1)  Department  of  the 
Navy  will  make  available  to  any  party. 
U.S.  and  foreign  citizens,  the  maximum 
information  concerning  its  operations, 
activities,  and  administration.  A  naval 
record  shall  only  be  withheld  when  it  is 
exempt  from  disclosure  under  FOIA. 
Reconls  that  may  be  withheld  under  an 
exemption  nevertheless  shall  be  made 
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available  to  the  public  when  it  is 
determined  that  no  governmental 
interest  will  be  jeopardized  by  their 
release.  The  determination  of  jeopardy 
to  a  governmental  interest  is  within  the 
sole  discretion  of  the  cognizant  official, 
consistent  with  statutory  requirements, 
security  classification  requirements,  or 
other  requirements  of  law.  Therefore, 
subject  to  FOIA's  exemptions  and  the 

^    requester's  compliance  with  prescribed 
minimum  requirements,  records 
requested  by  the  public  shall  be  made 
available  promptly,  fully,  and  willingly. 
(2)  Initial  determination  to  release  or 
deny  a  record  shall  normally  be  made 
and  reported  to  the  requester  within  10 
working  days  after  receipt  of  the  request 
by  the  cognizant  activity. 

(b)  Public  domain.  Nonexempt  records 
released  under  Subparts  A,  B.  C,  and  D 
of  this  Part  701  are  in  the  public  domain. 
Nonexempt  records  maintained  in  a 
naval  activity's  Public  Reading  Room,  or 
which  can  be  made  available  in  the 
Public  Reading  Room  within  a  short  time 
(15  minutes  or  less)  are  in  the  public 
domain.  Exempt  records  released  under 
5  U.S.C.  552  or  other  statutory  or 
regulatory  authority  may  be  considered 
to  be  in  the  public  domain  only  when 
their  release  constitutes  a  waiver  of  an 
FOL\  exemption.  When  release  does  not 
constitute  such  a  waiver,  such  as 
disclosure  to  a  properly  constituted 

.  advisory  committee  or  a  Congressional 
Committee,  the  released  records  do  not 
lose  their  exempt  status.  Also,  while 
authority  may  exist  to  disclose  records 
to  individuals  in  their  official  capacity. 
Subparts  A.  B.  C,  and  D  of  this  Part  701 
apply  if  the  same  individual  seeks  the 
records  in  a  private  or  personal 
capacity. 

(c)  Requests  for  records.  Naval 
activities  receiving  written  or  oral 
requests  from  members  of  the  public  are 
responsible  for  advising  the  requester  of 
the  correct  means  for  obtaining 
permission  to  examine  or  copy  records 
at  appropriate  times  and  locations 
where  they  are  held,  or  for  obtaining 
copies  of  such  records.  Minimum 
requirements  are  prescribed  in  §  701.7. 

(d)  Time  limits.  (1)  Each  naval  activity 
is  responsible  for  developing  procedures 
to  ensure  the  expeditious  handling, 
prompt  retrieval,  and  review  of 
requested  records.  The  cognizant  official 
responsible  for  the  record(s)  has  a 
statutory  time  limit  of  10  working  days 
(excluding  Saturdays.  Sundays,  and 
legal  holidays)  to  respond  to  the 
requester's  FOIA  request.  The  10 
working  day  time  limit  commences  upon 

•  receipt  of  the  request  by  the  cognizant 
activity. 

(2)  If  the  cognizant  official  is  unable  to 
respond  to  the  requester  within  the 


statutory  time  limit,  he  or  she  may  seek 
a  formal  or  informal  extension  of  time. 

(3)  If  a  naval  activity  has  a  significant 
number  of  requests  (e.g.,  10  or  more),  the 
requests  generally  will  be  processed  in 
order  of  receipt.  But  a  naval  activity 
may  complete  action  on  an  easily 
answered  request  regardless  of  its 
ranking  within  the  order  of  receipt. 

(e)  Identification  of  records.  (1)  The 
requester  must  provide  a  description  of 
the  desired  record(s)  to  enable  the  naval 
activity  to  locate  the  record(s)  with  a 
reasonable  amount  of  effort.  FOIA  does 
not  authorize  "fishing  expeditions."  If  a 
request  does  not  contain  a  reasonable 
description,  the  naval  activity  shall 
advise  the  requester  of  the  defect  and 
when  possible  assist  the  requester  in 
reframing  the  request  Naval  activities 
are  not  obligated  to  act  on  the  request 
until  the  requester  responds  with  more 
specificity.  When  practical,  naval 
activities  shall  assist  the  requester  in 
identifying  the  records  sought  and  in 
reformulating  the  request  to  reduce  the 
burden  on  the  agency  in  complying  with 
FOL\. 

(2)  The  following  guidelines  are 
provided  for  "fishing  expedition" 
requests  and  are  based  on  the  principle 
of  reasonable  effort.  Descriptive 
information  about  a  record  may  be 
divided  into  two  broad  categories — file 
related  and  event  related.  File  related 
includes  information  on  the  type  of 
record  (e.g.,  memorandum.  letter,  etc.). 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 
Event  related  includes  the 
circumstances  resulting  in  the  record's 
creation  or  date  and  circumstances 
surrounding  the  event  the  record  covers. 

(3)  Generally,  a  record  is  reasonably 
described  when  the  description  contains 
sufficient  file  related  information  to 
permit  an  organized  nonrandom  search 
of  the  activity's  filing  arrangements  and 
existing  retrieval  systems,  or  unless  the 
record  contains  sufficient  event  related 
information  needed  to  conduct  such  a 
search. 

(4)  The  decision  of  a  naval  activity  on 
the  reasonableness  of  description  must 
be  based  on  knowledge  of  its  files.  If  the 
description  enables  naval  personnel  to 
locate  the  record  with  reasonable  effort, 
the  description  is  adequate.  However,  if 
a  naval  activity  receives  a  request  not 
"reasonably  described"  it  shall  notify 
the  requester  of  the  defect  and  provide 
guidance  on  specificity  required  to  begin 
a  search. 

(5)  Requests  by  individuals  for  access 
to  records  about  themselves  are 
processed  under  the  provisions  of  the 
Privacy  Act  (PA)  cited  in  the  request. 
Requests  that  cite  both  Acts  or  neither 
Act  are  processed  under  both  Acts, 


using  the  time  limits  of  the  FOL\  and  the 
fee  provisions  of  the  PA.  Ordinarily 
when  personal  identifiers  are  provided 
in  connection  with  a  request  for  records 
concerning  the  requester,  only  records 
retrievable  by  personal  identifier  need 
be  searched.  Search  for  such  records 
may  be  conducted  under  PA  procedures. 
Even  though  a  request  that  invokes  the 
FOIA  is  administratively  processed 
under  PA  procedures,  no  record  shall  be 
withheld  that  would  be  released  under 
FOIA  procedures. 

(f)  Creating  a  record.  A  record  must 
exist  and  be  in  the  possession  and 
control  of  the  Department  of  the  Navy  at 
the  time  of  the  request  to  be  considered 
subject  to  FOIA.  Mere  possession  of  a 
record  does  not  presume  departmental 
control;  such  records,  or  identifiable 
portions,  should  be  referred  to  the 
originating  activity  for  direct  response  to 
the  requester.  There  is  no  obligation  to 
create  or  compile  a  record  to  satisfy  an 
FOIA  request.  A  naval  activity  may. 
however,  compile  a  new  record  if  it  is  a 
more  useful  response  to  the  requester,  or 
less  burdensome  to  the  naval  activity 
than  providing  existing  records,  and  the 
requester  does  not  object.  Cost  of 
creating  or  compiling  such  a  record  may 
not  be  charged  to  the  requester  unless 
the  fee  for  creating  the  record  is  equal  to 
or  less  than  the  fee  which  would  be 
charged  for  providing  the  existing 
record.  See  Subpart  D  for  fees. 

(g)  Fees.  (1)  The  response  to  the 
requester  should  contain  information  on 
the  fee  status  of  the  request.  Generally, 
information  shall  reflect  one  or  more  of 
the  following  conditions: 

(i)  "The  fees  for  processing  your 

request  total  $ ! ,  Please  forward 

your  check  or  money  order  made 
payable  to  the  Treasurer  of  the  Unite 
States  to  this  office  within  30  days." 
(Subpart  D  of  this  Part  701  addresses 
when  fees  may  be  collected  in  advance 
of  forwarding  the  documents.) 

(ii)  All  fees  have  been  received. 

(iii)  Fees  have  been  waived  because 
they  fall  below  the  automatic  fee  waiver 
threshold. 

(iv)  A  request  for  waiver/reduction  of 
fees  has  been  denied. 

(v)  Fees  have  been  waived  or  reduced 
from  a  specified  amount  to  another 
specified  amount  because  the  rationale 
provided  in  support  of  a  request  for 
waiver  has  been  accepted. 

(vi)  Fees  due  in  a  specified  amount 
have  not  been  received. 

(2)  Guidance  on  FOIA  fees  and  fee 
rates  for  technical  data  is  addressed  at 
Subpart  D. 

(h)  Special  mail  services.  Naval 
activities  may  use  registered  mail, 
certified  mail,  certificates  of  mailing. 
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and  return  receipts  when  needed  to 
establish  proof  of  dispatch  or  receipt  of 
FOIA  correspondence. 


S701.S 

(a)  Authority.  (1)  The  Secretary  of  the 
Navy  has  designated  the  Chief  of  Naval 
Operations  as  the  official  responsible 
for  administering  and  supervising  the 
execution  of  5  U.S.C.  552.  Department  of 
Defense  Directives  5400.7  and  5400.7-R 
series,  Department  of  Defense  Freedom 
of  Information  Act  Program  (see  32  CFR 
Part  286)  throughout  the  Navy.  The  Chief 
of  Naval  Operations  has  designated  the 
Assistant  Vice  Chief  of  Naval 
Operations  (OP-09B30)  as  principal 
FOIA  Coordinator  for  the  Department  of 
the  Navy  who: 

(i)  Serves  as  the  principal  advisor  on 
all  FOIA  matters. 

(ii)  Serves  as  the  Department  of  the 
Navy's  principal  advisor  for  the  release/ 
denial  of  all  naval  nuclear  weapons 
information  (NNWI). 

(ill)  Develops  Navy-wide  FOIA 
training  program  and  serves  as  training- 
oversi^t  manager. 

(iv)  Conducts  staff  assistance  visits 
within  the  Department  of  the  Navy  to 
review  compliance  with  5  U.S.C.  552  and 
Subparts  A.  B,  C,  and  D  of  this  Part  701. 

(2)  The  Commandant  of  the  Marine 
Corps  is  responsible  for  administering 
and  supervising  the  execution  of  this 
instruction  within  the  Marine  Corps. 

(b)  FOIA  coordinator.  Each  addressee 
is  responsible  for  implementing  and 
administering  an  FOIA  program  under 
Subparts  A.  B,  C.  and  D  of  this  Part  701. 
Each  addressee  shall  designate  an 
official  as  FOIA  Coordinator  to: 

(i]  Serve  as  principal  point  of  contact 
on  FOIA  matters. 

(ii)  Provide  training  for  activity/ 
command  personnel  on  the  provisions  of 
Subparts  A.  B,  C,  and  D  of  this  Part  701. 
(iii)  Issue  an  implementing  instruction 
which  designates  ^e  activity's  FOIA 
Coordinator  and  Initial  Denial 
Authority(ies).  provides  guidance  on  the 
maiicing,  handling,  and  safeguarding  of 
documents  marked  FOUO.  FOIA 
records  disposition,  and  FOIA 
processing  procediu«s. 

(iv)  Review  internal  directives, 
practices,  and  procedures,  including 
those  for  forms  and  records,  for 
conformity  with  this  instruction,  when 
applicable. 

(v)  Compile  and  submit  input  for  the 
Annual  FOIA  Report. 

(vi)  Review  activity  conformance  with 
the  marking,  handling,  transporting,  and 
safeguarding  of  FOUO  information, 
(vii)  Provide  guidance  on  handling 
FOIA  requests  and  the  scope  of  the 
FOIA  exemptions. 


(viii)  Review  Subpart  C  of  this  Part 
701  and  provide  Chief  of  Naval 
Operations  (OP-0gB30)  with  updated 
information,  as  appropriate. 

(c)  Release  authorities.  Commanding 
ofHcers  and  heads  of  all  Navy  and 
Marine  Corps  activities  (departmental 
and  field)  are  authorized  to  furnish 
copies  of  records  under  their  cognizance 
and  to  make  such  records  available  for 
examination,  upon  proper  request 
subject  to  the  exceptions  noted  in 
paragraphs  (e)  (2)  and  (3)  of  this  section. 
Cooi^ination  with  officials  having 
cognizance  over  the  subject  matter  of 
tfie  requested  record  is  advised  when 
there  is  a  question  as  to  its  releasability. 
If  it  is  determined  that  a  requested 
record  should  not  be  released,  in  whole 
or  in  part,  the  release  authority  should 
forward  the  request,  a  copy  of  the 
requested  document(s),  and 
recommendations,  to  the  IDA  in  the 
chain  of  command.  If  geographically 
isolated,  the  release  authority  may 
forward  the  request  to  another  IDA.  if  so 
authorized  by  the  IDA  in  the  chain  of 
command.  For  records  which  are  part  of 
the  Navy's  Privacy  Act  systems  of 
records,  the  record  custodian  specified 
in  the  systems  notice  is  the  appropriate 
authority  to  respond  to  the  request 

(d)  Initial  Denial  Authorities  (IDA  'sj. 
The  following  chief  officials,  their 
respective  vice  commanders,  deputies, 
and  those  principal  assistants 
specifically  designated  bylhe  chief 
official  are  authorized  to:  Deny  and 
grant  requests,  either  in  whole  or  in  part, 
for  documents  or  records;  to  grant  one 
10-working  day  formal  extension  to  the 
time  limit  for  responding  to  FOIA 
requests  and.  deny  requests  to  waive  or 
reduce  FOIA  fees,  when  the  information 
sought  relates  to  matters  within  their 
respective  geographical  areas  of 
responsibility  or  chain  of  command: 

(1)  Department  of  the  Navy:  Civilian 
Executive  Assistants:  C3iief  of  Naval 
Operations:  Commandant  of  the  Marine 
Corps;  Commanders  of  the  Naval 
MiUtary  Personnel  Command,  Naval 
Medical  Command.  Naval  Systems 
Commands.  Naval  Intelligence 
Command,  Naval  Security  Group 
Command.  Naval  Data  Automation 
Command,  and  Naval 
Telecommunications  Command;  Auditor 
General  of  the  Navy;  Naval  Inspector 
General;  Director.  Office  of  Qvilian 
Personnel  Management  and  the 
Director,  Naval  CiviUan  Personnel 
Center.  Chief  of  Naval  Education  and 
Training;  Commander.  Naval  Reserve 
Force;  Chief  of  Naval  Research; 
Commander.  Naval  Oceanography 
Command;  heads  of  DON  Staff  Offices. 
Boards,  and  Councils:  Flag  Officers: 
Assistant  Judge  Advocate  General  (Civil 


Law);  and.  Assistant  Judge  Advocate 
General  (Military  Law).  The  Judge 
Advocate  General  and  his  Deputy,  and 
the  General  Counsel  and  his  Deputies, 
are  excluded  from  this  grant  of 
authorization,  but  the  Assistant  Judge 
Advocates  General  Assistants  to  the 
General  Counsel,  and  Director, 
Litigation  Office,  Office  of  the  General 
Counsel,  are  so  authorized. 

(2)  For  the  shore  establishment 

(i)  All  officers  authorized  under 
Article  22,  UCMJ,  or  designated  in 
section  0115a,  Manual  of  the  Judge 
Advocate  General,  to  convene  general 
courts-martial. 

(ii)  Commander,  Naval  Investigative 
Service  Command  and  Deputy 
Commander  (Management  and 
Operations),  Naval  Legal  Service 
Command. 

(iii)  In  the  operating  forces:  All 
officers  authorized  by  Article  22.  UCMJ. 
or  designated  in  section  0115a,  Manual 
of  the  Judge  Advocate  General 
(JAGINST  5800.7B),  to  convene  general 
courts-martial. 

(e)  Responsibility  for  acting  on 
requests.  (1)  General  rule.  When  a 
Department  of  the  Navy  official  receives 
a  request  for  a  copy  of,  or  permission  to 
examine  a  record  under  his  or  her 
cognizance  that  official  is  responsible 
for  acting  on  the  request  as  prescribed 
in  S  701.8. 

(2)  If  an  official  receives  a  request  for 
records  that  he  or  she  holds,  but  which 
were  originated  by  another  naval 
activity,  the  official  shall  normally 
coordinate  with  that  activity  prior  to 
referring  the  FOIA  request  and  copies  of 
the  requested  documents  for  direct 
response.  The  naval  activity  that 
initially  received  the  request  is 
resonsible  for  notifying  the  requester  of 
the  referral.  That  naval  activity  shall  not 
release  or  deny  such  records  without 
prior  consultation  with  the  other  naval 
activity. 

(3)  If  an  official  receives  a  request  for 
records  that  he  or  she  holds,  but  were 
created  for  another  naval  activity  or 
government  agency,  the  official  shall 
refer  the  FOIA  request  and  copies  of  the 
requested  documents  to  that  activity/ 
agency  for  direct  response,  after  . 
coordination  and  concurrence.  The          | 
activity/agency  may  have  an  equally 
valid  interest  in  withholding  the  record 
as  the  naval  activity  that  created  it.  In     > 
such  referrals,  the  naval  activity  should 
provide  a  recommendation  concerning 
release  with  the  referral.  The  naval 
activity  that  initially  received  the 
request  is  responsible  for  notifying  the 
requester  of  the  referral 
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(4)  Records  requiring  special  handling. 
The  following  actions  shall  be  taken  on 
requests  for 

(i)  Classified  records: 

(A)  If  a  naval  activity  receives  a 
request  for  information  whose  existence 
or  nonexistence  is  itself  classifiable 
imder  Executive  Order  12356.  the  naval 
activity  shall  refuse  to  confirm  or  deny 
the  existence  or  nonexistence  of  the 
requested  information. 

(B)  If  a  naval  activity  receives  a 
request  for  documents  in  its  custody  that 
were  classified  by  another  agency,  or 
which  contain  information  classified  by 
another  agency,  it  shcdl  refer  the  request 
and  copies  of  the  requested  documents 
to  the  originating  agency  for  processing, 
and  may,  after  consultation  with  the 
originating  agency  inform  the  requester 
of  the  referral.  Referred  records  shall  be 
identified  consistent  with  seciuity 
requirements.  In  cases  where  the 
originating  agency  determines  they  can 
neither  confirm  nor  deny  the  existence 
or  nonexistence  of  the  requested 
information,  the  referring  agency  shall 
deny  the  request 

(C)  If  a  naval  activity  receives  a 
request  for  classified  records  or 
information  originated  by  another  naval 
activity,  for  which  the  head  of  the 
activity  is  not  the  classifying  authority 
\mder  OPNAV  Instruction  5510.1  series. 
"Department  of  the  Navy  Information 
Security  Program  Regulation."  the 
request  copies  of  the  requested 
documents,  and  a  recommendation 
concerning  release  (if  appropriate)  shall 
promptly  be  readdressed  and  forwarded 
to  the  official  having  classification 
authority  for  the  subject  matter.  That 
official  win  make  a  release 
determination  concerning  the  classified 
information  and  notify  the  requester,  or 
the  activity  originally  receiving  the 
request  within  10  workings  days  of  that 
determination.  The  naval  activity  that 
initially  received  the  request  has 
responsibility  for  notifying  the  requester 
of  the  referral.  Referred  records  shall 
only  be  identified  to  the  extent 
consistent  with  security  requirements. 

(ii)  Naval  Investigative  Service  (NIS) 
reports — the  Commander,  Naval 
Investigative  Service  Command 
(NISCOM)  is  the  release/denial 
authority  for  all  NIS  reports. 
Accordingly,  a  request  for  a  NIS  report 
shall  be  promptly  readdressed  and 
forwarded  to  NISCOM  and  the  requester 
notified  of  the  referral.  Direct  haison 
with  NISCOM  prior  to  the  referral  is 
encouraged. 

(iii)  Naval  Inspector  General 
Reports — ^The  Naval  Inspector  General 
(NAVINSGEN)  is  the  release/denial 
authority  for  all  Navy  hotline  complaints 
and  all  other  investigations  and 


inspections  conducted  by  the 
NAVB4SGEN.  Requests  for  local 
command  Inspector  General  reports 
shall  be  coordinated  with  NAVINSGEN. 

(iv)  Judge  Advocate  General  (JAG) 
Manual  investigative  reports — ^The 
Judge  Advocate  General  is  the  release/ 
denial  authority  for  all  JAG  Manual 
investigative  reports.  Requests  for  JAG 
Manual  investigative  reports  shell  be 
promptly  readdressed  and  forwarded  to 
the  Judge  Advocate  General  and  the 
requester  notified  of  the  referral. 

(v)  Mishap  investigation  reports — ^The 
Commander.  Naval  Safety  Center 
(COMNAVSAFECEN)  is  the  release/ 
denial  authority  for  aU  requests  for 
mishap  investigation  reports.  Requests 
for  mishap  investigation  reports  shall  be 
promptly  readdressed  and  forwarded  to 
COMNAVSAFECEN  and  the  requester 
notified  of  the  referral. 

(vi)  Naval  Audit  Service  reports — ^The 
Auditor  General  of  the  Navy  is  the 
release/denial  authority  for  all  Naval 
Audit  Service  reports.  Requests  for  audit 
reports  shall  be  promptly  readdressed 
and  forwarded  to  the  Auditor  General 
and  the  requester  notified  of  the  referral. 

(vii)  Technical  dociunents  controlled 
by  distribution  statements — a  request 
for  a  technical  document  to  which 
"Distribution  Statement  B,  C.  D.  E.  F,  or 
X"  (see  OPNAVINST  5510.1  series)  is 
affixed  shall  be  promptly  readdressed 
and  forwarded  to  the  "controlling  DOD 
office"  for  review  and  release 
determination.  The  naval  activity  that 
initially  received  the  request  is 
responsible  for  notifying  the  requester  of 
the  referral.  Direct  liaison  with  the 
cognizant  official  prior  to  referral  is 
encouraged. 

(viii)  Records  originated  by  other 
government  agencies — When  a  request 
for  records  originated  by  an  agency 
outside  the  Department  of  the  Navy  is 
received,  promptly  readdress  and 
forward  the  request  along  with  copies  of 
the  requested  documents  to  the 
cognizant  agency  and  notify  the 
requester  of  the  referral.  This  ifi&y  be 
accomplished  by  sending  a  copy  of  the 
referral  letter,  less  attachments,  to  the 
requester.  The  10  working  day  time  limit 
begins  when  the  request  is  received  by 
the  cognizant  agency.  If  additional 
guidance  is  required,  contact  Chief  of 
Naval  Operations  (OP-0gB30)  or 
Commandant  of  the  Marine  Corps  (Code 
MPI 10),  as  appropriate.  Direct  liaison 
with  the  cognizant  agency  is  encouraged 
to  ensiu«  expeditious  handling  of  the 
request 

(ix)  National  Security  Council  (NSC) 
documents/White  House  files— "The 
Director,  NSC  is  the  release/denial 
authority  for  NSC  documents  or  White 
House  files.  Requests  for  these 


documents  shall  be  promptly 
readdressed  and  forwarded  to  NSC  for 
direct  response  to  the  requester,  with  an 
information  copy  to  Chief  of  Naval 
Operations  (OP-O9B30).  Department  of 
the  Navy  documents  in  which  NSC  has  a 
concurrent  reviewing  interest  shall  be 
forwarded  to  the  Director,  Freedom  of 
Information  and  Security  Review 
(DFOISR).  OASD(PA),  for  action  with  an 
information  copy  to  Chief  of  Naval 
Operations  (OP-09B30).  DFOISR. 
OASD(PA)  shall  coordinate  with  NSC. 
and  return  the  documents  to  the  naval 
activify  upon  completion  of  the  NSC 
review/determination. 

(x)  Naval  Telecommunications 
Procedures  (NTP)  publications — ^The 
Commander,  Naval  Telecommunications 
Command  (COMNAVTELCOM)  is  the 
release/denial  authorify  for  NTP 
publications.  Requests  for  NTP 
publications  shall  be  promptly 
readdressed  and  forwarded  to 
COMNAVTELCOM  and  the  requester 
notified  of  the  referral.  Direct  liaison 
with  COMNAVTELCOM  prior  to 
referral  is  encouraged. 

(xi)  Naval  Nuclear  Weapons 
Information  (NNWI) — Chief  of  Naval     - 
Operations  (OP-09B30)  is  the  release/ 
denial  authority  for  all  requests  for 
NNWI.  A  copy  of  the  requested  records 
and  a  recommendation  on  their  release, 
shall  be  promptly  readdressed  and 
forwarded  to  Chief  of  Naval  Operations 
(OP-09B30)  for  review  and  release 
determination  and  the  requester  notified 
of  the  referral  Direct  liaison  with  Chief 
of  Naval  Operations  (OP-09B30]  prior  to 
referral  is  encouraged. 

(xii)  Naval  Nuclear  Propulsion 
Information  (NNPI) — ^The  Director, 
Naval  Nuclear  Propulsion  Program  (OP- 
OON)  is  the  release/denial  authority  for 
all  information  concerning  NNPI.  A  copy 
of  the  requested  records  and  a 
recommendation  on  their  release  shall 
be  promptly  readdressed  to  OP-OON 
who  will  ensure  pro[)er  coordination  and 
review. 

(5)  Misdirected  requests.  Misdirected/ 
misaddressed  requests  for  copies  of  or    ' 
permission  to  examine  Department  of 
the  Navy  records  shall  be  promptly 
readdressed  and  forwarded  directly  to 
the  cognizant  naval  activity  for  acting 
on  the  request  Although  the  10  working 
day  time  limit  does  not  commence  until 
the  request  is  received  by  the  cognizant 
official  direct  liaison  is  encouraged  to 
alert  the  official  that  the  request  is  being 
referred.  The  requester  should  be 
notified  of  the  referral. 

(6)  Records  of  a  non-U.S.  Government 
source: 

(i)  When  a  request  is  received  for  a 
record  that  was  obtained  from  a  non- 
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U.S.  Government  source,  or  for  a  record 
containing  information  clearly  identified 
as  provided  by  a  non-U.S.  Government 
source,  the  source  of  the  record  or 
information  (known  as  "the  submitter" 
for  proprietary  data  under  FOIA 
exemption  (b)(4))  will  be  notified  of  the 
request  and  afforded  reasonable  time 
(e.g..  30  calendar  days]  to  present  any 
objections  on  release,  unless  there  can 
be  no  valid  basis  for  objection.  This 
practice  is  required  for  FOIA  requests 
for  data  not  deemed  clearly  exempt 
from  disclosure  imder  exemption  (b)(4). 
If  the  record  or  information  was 
provided  with  actual  or  presumptive 
knowledge  of  the  non-U.S.  Government 
source  and  established  that  it  would  be 
made  available  to  the  public  upon 
request,  there  is  no  obligation  to  notify 
the  source.  Any  objections  shall  be 
evaluated.  The  final  decision  to  disclose 
information  claimed  exempt  under 
exemption  (b)(4)  shall  be  made  by  an 
official  equivalent  or  superior  in  rank  to 
the  official  who  would  make  the 
decision  to  withhold  that  information 
under  the  FOIA.  When  a  substantial 
issue  has  been  raised,  the  naval  activity 
may  seek  additional  information  from 
the  source  of  the  information  and  afford 
the  source  and  requester  reasonable 
opportunities  to  present  their  arguments 
on  legal  and  substantive  issues  prior  to 
making  an  agency  determination.  When 
the  source  advises  he  or  she  will  seek  a 
restraining  order  or  take  court  action  to 
prevent  release  of  the  record  or 
information,  the  requester  shall  be 
notified  and  action  on  the  request 
normally  shall  not  be  taken  until  after 
the  outcome  of  that  court  action  is 
known. 

(ii)  The  coordination  provisions  of  this 
paragraph  also  apply  to  any  non-U.S. 
government  record  in  the  possession 
and  control  of  the  Department  of  the 
Navy  from  multinational  organizations, 
such  as  NATO  and  NORAD.  or  foreign 
governments.  Coordination  with  foreign 
governments  will  be  made  through  the 
Department  of  State. 

(7)  Government  Accounting  Office 
(GAO)  documents: 

(i)  On  occasion,  the  Department  of  the 
Navy  receives  FOIA  requests  for  GAO 
documents  containing  Department  of  the 
Navy  information,  either  directly  from 
requesters,  or  as  referrals  from  the 
GAO.  The  GAO  is  outside  the  Executive 
Branch  and  therefore  their  records  are 
excluded  from  processing  under  the 
FOIA.  However,  to  be  responsive 
requests  for  GAO  documents  containing 
Department  of  the  Navy  information  %vill 
be  processed  under  the  provisions  of 
Mandatory  Declassification  Review. 

(ii)  Requests  for  unclassified  GAO 
reports  containing  Department  of  the 


Navy  information  will  be  forwarded  to 
the  Director,  GAO  Distribution  Center, 
ATTN:  DHISF.  P.O.  Box  6015. 
Gaithersburg.  MD  20877  for  direct 
response  to  the  requester. 

(iii)  Requests  received  in  the 
Department  of  the  Navy  for  classified 
GAO  documents,  or  documents 
unidentifiable  as  to  classification,  will 
be  referred  to  the  GAO.  Office  of 
Security  and  Safety,  Washington,  DC 
20548.  After  internal  review,  the  GAO 
will  refer  the  request,  docimients,  and 
recommendation  regarding  their  release 
to  the  DOD  Office  of  the  Inspector 
General.  In  turn,  that  official  will  refer 
the  action  to  the  Assistant  Secretary  of 
Defense  (Public  Affairs],  Directorate  for 
Freedom  of  Information  and  Security 
Review  for  processing  under  Mandatory 
Declassification  Review  provisions. 

S701.e    For OfficWUM Only (FOUO). 

(a)  General.  (1)  FOUO  applies  to 
information  not  given  a  security 
classification  under  the  criteria  of  an 
Executive  Order,  but  which  may  be 
withheld  from  the  public  under  FOIA 
exemptions  (b)(2)  through  (b)(9).  No 
other  material  shall  be  considered  or 
marked  FOUO  as  FOUO  is  not 
authorized  as  a  classification  to  protect 
national  security  interests. 

(2)  Prior  FOUO  application.  The  prior 
application  of  FOUO  is  not  a  conclusive 
basis  for  withholding  a  record  requested 
under  FOIA.  When  such  a  record  is 
requested,  it  shall  be  evaluated  to 
determine  whether  FOIA  exemptions 
still  apply  in  withholding  the  record  or 
portions  of  it  Information  which  is 
reasonably  segregable  and  does  not  fall 
under  an  FOIA  exemption(s)  must  be 
released  to  the  requester.  If  an 
exemption  applies,  it  may  be  released 
when  it  is  determined  that  no 
governmental  interest  will  be 
jeopardized. 

(3)  Historical  papers.  Records  such  as 
notes,  working  papers,  and  drafts 
retained  as  historical  evidence  of 
Department  of  the  Navy  actions  have  no 
special  status  apart  from  FOIA 
exemptions. 

(4)  Time  to  mark  records.  Marking 
records  at  their  creation  provides  notice 
of  FOUO  content  and  facilitates  review 
when  a  record  is  requested  under  FOIA. 
The  originator  or  higher  authority  is 
responsible  for  marking  FOUO  on  all  or 
part  of  the  document  that  may  qualify 
for  withholding  from  the  public  under 
FOIA  exemptions  (b)(2)  through  (b)(9). 
Records  requested  under  FOIA  not 
bearing  such  markings  shall  not  be 
assumed  releasable  without 
examination  for  the  presence  of 
information  that  requires  continued 


protection  and  qualifies  as  exempt  from 
pubUc  disclosure  under  the  FOIA 

(5)  Distribution  statement 
Information  in  a  technical  dociunent  that 
requires  a  distribution  statement  under 
OPNAV  Instruction  5510.1  series, 
"Department  of  the  Navy  Information 
and  Personnel  Security  Program 
Regulation."  shall  bear  that  statement 
and  not  be  marked  FOUO.  However,  the 
document  shall  be  afforded  the  same 
physical  protection  as  a  document 
marked  FOUO. 

(b)  Location  of  markings.  (1)  An 
imclassified  document  containing  FOUO 
information  shall  have  FOR  OFFICIAL 
USE  ONLY  typed,  stamped,  or  printed  in 
capital  letters  centered  at  the  bottom 
edge  on  the  first  and  last  page  of  the 
document.  For  dociunents  with  cover  or 
title  pages,  the  same  procedure  shall  be 
followed  and  FOR  OFHCIAL  USE 
ONLY  shall  be  typed,  stamped,  or 
printed  in  capital  letters  centered  at  the 
bottom  on  the  front  cover  and  on  the 
outside  of  the  back  cover. 

(2)  Within  a  classified  document  an 
individual  page  containing  both  FOUO 
and  classified  information  shall  be 
marked  at  the  top  and  bottom  with  the 
highest  security  classification  of 
information  appearing  on  the  page. 

(3)  Within  a  classified  or  unclassified 
document  an  individual  page  with 
FOUO  information,  but  no  classified 
information,  shall  have  FOR  OFFICIAL 
USE  ONLY  typed,  stamped,  or  printed  in 
capital  letters  centered  at  the  bottom 
edge  of  the  page. 

(4)  Other  records,  such  as 
photographs,  films,  cassette  tapes, 
movies,  or  sUdes,  shall  be  marked  FOR 
OFFICIAL  USE  ONLY  so  that  a  recipient 
or  viewer  knows  the  status  of  the 
information  therein. 

(5)  Unclassified  automatic  data 
processing  (ADP)  media  with  FOUO 
information  shall  be  marked  as  follows: 

(i)  An  unclassified  deck  of  punched  or 
aperture  cards  with  FOUO  information 
shall  be  marked  as  a  single  document 
with  FOR  OFnCL\L  USE  ONLY  marked 
on  the  face  of  the  first  and  last  card,  and 
on  the  top  of  the  deck. 

(ii)  An  unclassified  magnetic  tape, 
cassette,  or  disk  pack  with  FOUO 
information  shall  have  FOR  OFFICIAL 
USE  ONLY  marked  externally  on  a 
removable  labeL  The  resulting  hard 
copy  report  or  computer  printout  shall 
reflect  the  FOR  OFnCL\L  USE  ONLY 
marking  on  the  top  and  bottom  of  each 
page.This  may  be  accomplished  by 
using  a  programmable  header  or 
marking  the  hard  copy  manually. 

(6)  FOUO  material  transmitted 
outside  Department  of  the  Navy  requires 
an  expanded  marking  to  explain  the 
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significance  of  the  FOUO  maricing.  This 
may  be  accomplished  by  typing  or 
stamping  the  following  statement  on  the 
record  prior  to  transfer 

This  document  contains  information 
EXEMPT  FROM  MANDATORY 
DISCLOSURE  under  the  FOIA. 
Exemption(8}  *  *  *  apply(iea]. 

(c)  Release  and  transmission 
procedures.  Until  FOUO  status  is 
terminated,  the  following  release  and 
transmission  instructions  apply: 

(1)  FOUO  information  may  be 
disseminated  within  Department  of  the 
Navy  activities  and  between  officials  of 
the  Department  of  the  Navy  and 
contractors  and  grantees  who  conduct 
official  business  for  the  Department  of 
the  Navy  or  the  Department  of  Defense. 
Transmission  shall  be  by  means  that 
preclude  unautiiorized  public  disclosure 
and  documents  should  inform  recipients 
of  the  status  of  such  information. 

(2)  Holders  of  FOUO  information  may 
convey  such  information  to  officials  in 
other  departments  and  agencies  of  the 
executive  and  judicial  branches  to  fulfill 
a  governmental  function,  subject  to  any 
limitations  contained  in  the  Ftivacy  Act 
(PA)  (see  Subpart  F  of  this  Part  701),  and 
on  disclosure  of  personal  information 
from  PA  record  systems.  When 
transmitting  these  records,  ensure  they 
are  marked  FOR  OFFICIAL  USE  ONLY. 
and  the  recipient  is  advised  the 
information  may  be  exempt  from  public 
disclosure  under  FOIA  and  any  special 
handling  instructions,  if  applicable.  For 
puiyoses  of  disclosing  records,  the 
Department  of  Defense  is  an  "agency." 

(3)  Records  released  to  Congress  or 
the  Government  Accounting  Office 
(GAO)  should  be  reviewed  to  see  if  the 
information  warrants  FOUO  status.  If 
not  prior  FOUO  marlcings  shall  be 
removed.  If  the  withholding  criteria  are 
met,  the  records  shall  be  marked  FOUO 
and  the  recipient  provided  an 
explanation  for  such  exemption  and 
marking.  Alternatively,  the  recipient 
may  be  requested,  without  marking  the 
record,  to  protect  it  against  public 
disclosure  for  reasons  that  are 
explained. 

(4)  Each  part  of  electrically 
fransmitted  messages  containing  FOUO 
information  shall  be  mariced 
appropriately.  Unclassified  messages 
containing  FOUO  information  shall 
contain  the  abbreviation  "FOUO"        * 
before  the  beginning  of  the  text  Such 
messages  shall  be  transmitted  per 
communications  security  procedures  in 
ACP-121  (United  States  Supplement  1, 
"Communication  Instructions"  for 
FOUO  information). 

(d)  Transporting  FOUO  information. 
Records  containing  FOUO  iiiformation 


shall  be  transported  in  a  manner  that 
precludes  disclosure  of  contents.  If  not 
commingled  with  classified  information, 
FOUO  information  may  be  sent  via  first- 
class  mail  or  parcel  post.  Bulky 
shipments  that  otherwise  qualify  under 
postal  regulations  may  be  sent  fourth- 
class  maU. 

(3)  Safeguarding  FOUO  information. 
(1)  During  normal  working  hours, 
records  with  FOUO  information  shall 
not  be  left  unattended  in  work  areas 
accessible  to  non-governmental 
personnel. 

(2)  At  the  close  of  business,  FOUO 
records  shall  be  stored  to  preclude 
unauthorized  access.  Filing  such 
material  with  other  unclassified  records 
in  unlocked  files,  desks,  or  similar 
containers  is  adequate  when  U.S. 
Govenmient  or  government  contractor 
internal  building  security  is  provided 
during  nonduty  hours.  When  internal 
security  control  is  not  exercised,  locked 
buildings  or  rooms  normally  provide 
adequate  after-hours  protection.  If  such 
protection  is  not  considered  adequate, 
FOUO  material  shall  be  stored  in  locked 
receptacles,  such  as  file  cabinets,  desks, 
or  bookcases. 

(3)  Guidance  for  safeguarding  media 
marked  FOUO  and  processed  by  an 
ADP  system,  activity,  or  network  is 
addressed  in  OPNAV  Instruction  5239.1 
series,  "Department  of  the  Navy 
Automatic  Data  Processing  Security 
Program." 

(0  Termination.  The  originator  or 
other  competent  authority,  such  as  an 
IDA  or  appellate  authority,  will 
terminate  FOUO  markings  or  status 
when  the  information  no  longer  requires 
protection  from  public  disclosure.  When 
FOUO  status  is  terminated,  all  known 
holders  shall  be  notified  as  practicaL 
Upon  notification,  holders  shall  remove 
the  FOUO  markings.  Records  in  file  or  ^ 
storage  need  not  be  retrieved  solely  for 
that  purpose. 

(g)  Disposal.  Copies  of  FOUO 
materials  (including  hard  copy  reports 
and  computer  printouts]  may  be 
destroyed  by  tearing  each  copy  into 
pieces  to  preclude  reconstructing,  and 
disposed  in  regular  trash  containers. 
When  local  circumstances  or  experience 
indicates  that  this  destruction  method  is 
insufficient,  local  authorities  may  direct 
other  methods  while  considering  the 
additional  expense  balanced  against  the 
sensitivity  of  FOUO  information  in  the 
records.  FOUO  information  on 

unclassified  magnetic  storage  media 

shall  be  disposed  of  by  overwriting  the 
media  one  time  with  any  one  character. 
Storage  areas  within  the  ADP  system 
(internal  memory,  buffers,  registers,  and 
similar  storage  areas]  may  be  cleared  by 
using  a  hardware  clear  switch,  a  power- 


on  reset  cycle,  or  a  program  designated 
to  overwrite  the  storage  area. 

(h)  Unauthorized  disclosure.  The 
unauthorized  disclosure  of  FOUO 
records  does  not  constitute  an 
unauthorized  disclosure  of  Department 
of  the  Navy  information  classified  for 
security  purposes.  However,  appropriate 
administrative  or  disciplinary  action 
shall  be  taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
informatibn  that  is  protected  by  the 
Privacy  Act  may  result  in  criminal  and 
civil  sanctions  against  responsible 
person(s].  The  naval  activity  that 
originated  the  FOUO  information  shall 
be  informed  of  its  unauthorized 
disclosure. 

S  701.7    Fonnat  and  procedures  for 
requesting  records  under  FOIA. 

(a)  Minimum  requirements.  To  qualify 
as  an  FOIA  request  under  Subparts  A,  B, 
C,  and  D  of  this  Part  701,  a  request  for 
copies  of  or  permission  to  examine 
Department  of  the  Navy  records  must: 

(1)  Be  in  writing  and  indicate  „ 
expressly,  or  clearly  imply,  that  it  is  a 
request  under  5  U.S.C.  552.  Department 
of  Defense  Directive  5400.7-R  series. 
Department  of  Defense  Freedom  of 
Information  Act  Program  (see  32  CFR 
Part  286)  or  Subparts  A  B,  C,  and  D  of 
this  Part  701; 

(2)  Contain  a  reasonable  description 
of  the  particular  record(s)  requested  to 
enable  naval  personnel  to  locate  or 
identify  the  particular  record(s)  desired 
with  a  reasonable  amount  of  effort  and. 

(3)  Contain  a  clear  statement  of  the 
requester's  willingness  to  pay  all  fees  or 
those  up  to  a  specified  amount  if  the 
fees  are  expected  to  exceed  the 
minimum  fee  waiver  threshold  or 
provide  satisfactory  evidence  that  he  or 
she  is  entitled  to  a  waiver  or  reduction 
of  such  fees. 

(b)  Treatment  of  requests  which  do 
not  meet  the  minimum  requirements.  (1) 
Requests  not  meeting  the  minimum 
requirements  should  be  answered  within 
10  working  days  after  receipt.  The 
response  should  attempt  to  assist  the 
requester  in  refining  the  request  to 
obtain  the  requested  records.  If  the 
requester  fails  to  offer  to  pay  fees, 
furnish  the  requester  with  a  reasonable 
estimate  of  the  fees  associated  with  the 
processing  of  the  request  Activities  are 
encouraged  to  contact  requesters,  if 
practicable,  to  clarify  what  they  are 
seeking. 

~~~t2]lf  a  request  fails  to  qualify  within 
Subparts  A,  B,  C,  and  D  of  this  Part  701 
but  the  requested  record  is  available 
and  releasable  in  its  entirety,  the 
responding  official  may  provide  a  copy 
of  (he  record  if  he  or  she  determines  it  to 
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be  in  the  best  interests  of  the  activity. 
This  provision  is  within  the  sole  and 
exclusive  discretion  of  the  responsible 
official  of  the  activity  concerned  and 
does  not  create  an  exception  to  or 
grounds  for  waiver  of  the  minimum 
requirements. 

S  701.S    ProccduTM  for  processing  FOIA 
rsqiMSts. 

(a)  Control  System.  A  request  for 
records  that  invokes  FOIA  shall  be 
entered  into  a  formal  control  system  to 
ensure  compliance  with  FOIA.  A  release 
determination  must  be  made  and  the 
requester  informed  within  the  time 
limits  of  the  FOIA. 

(1)  Receipt  controls.  At  the  minimum, 
controls  shall  include  date  stamping  the 
request  upon  receipt,  estabUshing  of  a 
suspense  control  record  and  follow-up 
procedures,  and  conspicuous  stamping 
or  labeling  the  request  "FREEDOM  OF 
INFORMATION  ACT  REQUEST*  to 
indicate  priority  handling  throughout 
processing. 

(2)  Forwarding  controls.  When  a 
request  is  forwarded  to  another  activity 
for  review  or  other  action,  the  request, 
letter  of  transmittal,  and  envelope  or 
cover  shall  be  conspicuously  stamped  or 
labeled  "FREEDOM  OF  INFORMATION 
ACT  REQUEST'  and  a  record  shall  be 
kept  of  the  request,  and  the  date  and 
activity  to  which  it  was  forwarded. 

(b)  Time  limits  for  determinations. 
When  the  cognizant  official  receives  the 
request  a  response  shall  be  made  to  the 
requester  within  10  working  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays),  unless  a  formal  or 
informal  extension  of  the  time  limit  is 
sought  to  complete  processing  of  the 
request. 

(1)  Formal  extension  of  time  limits — In 
unusual  circumstances  when  additional 
time  is  needed  to  respond,  the  naval 
activity  shall  acknowledge  the  request 
in  writing  within  the  10  working  day 
period,  describe  the  circumstances  for 
the  delay,  and  indicate  the  anticipated 
date  for  substantive  response  not 
exceeding  10  additional  working  days. 
Unusual  circumstances  justifying  delay 
are: 

(i)  Search.  The  need  to  search  for  and 
collect  records  located  in  whole  or  part 
at  places  separate  from  the  activity 
processing  the  request: 

(ii)  Examine.  The  need  to  search  for, 
collect,  and  examine  a  substantial 
number  of  records  responsive  to  a 
request:  or, 

(iii)  Consult.  The  need  to  consult  with 
another  naval  activity  or  Federal  agency 
with  a  substantial  interest  in  the 
determination  of  the  request. 

(2)  When  a  formal  extension  of  time  is 
needed,  the  IDA  shall  acknowledge  the 


request  in  writing  within  the  10  working 
day  period,  describe  the  circumstance(8] 
for  the  delay,  and  indicate  the 
anticipated  date  for  a  substantive 
response. 

(3)  If  it  appears  the  request  mi^t  be 
ultimately  denied,  in  whole  or  in  part 
the  Judge  Advocate  General  or  the 
General  Counsel,  as  appropriate,  may  be 
consulted  by  expeditious  means  prior  to 
authorizing  a  formal  extension. 

(4)  When  it  is  anticipated  that  the 
normal  statutory  time  limits  (including 
the  statutory  time  extension)  are 
insufficient  to  provide  a  response,  the 
IDA  shall  acknowledge  the  request  in 
writing  prior  to  the  expiration  of  the 
normal  statutory  time  limits  (including 
the  statutory  time  extension),  describe 
the  circumstance(s)  requiring  the  delay 
and  indicate  the  anticipated  date  for  the 
substantive  response.  The  requester 
shall  be  advised  that  an  appeal  may  be 
made  to  the  designee  of  the  Secretary  of 
the  Navy  within  60  calendar  days  or 
await  a  substantive  determination  by  a 
specified  date.  It  shall  be  made  clear 
that  such  an  agreement  does  not 
prejudice  the  right  of  the  requester  to 
appeal  an  adverse  substantive 
determinatioiL 

(5)  In  these  imusual  cases  where  the 
statutory  time  limits  cannot  be  met  and 
no  informal  extension  has  been  agreed 
to.  the  inability  to  process  any  part  of 
the  request  within  the  speciHed  time 
should  be  explained  to  the  requester, 
with  notification  that  the  delay  may  be 
treated  as  an  initial  denial  widi  a  right 
to  appeal,  or  that  the  requester  may 
agree  to  await  a  substantive  response 
by  an  anticipated  date.  It  should  be 
made  clear  that  any  such  agreement 
does  not  prejudice  the  right  of  the 
requester  to  appeal  the  initial  decision 
after  it  is  made.  Further,  naval  activities 
should  be  advised  that  the  requester  still 
retains  the  right  to  treat  this  delay  as  a 
denial  with  full  administrative  remedies. 

(6)  Informal  extension  of  time  limits — 
As  an  alternative  to  a  formal  extension 
of  time  described  in  paragraphs  b(l)  (i) 
through  (iii)  of  this  section,  the  official 
responsible  for  release  of  the  requested 
information  may  negotiate  an  informal 
extension  of  time  with  the  requester.  An 
informal  extension  of  time  allows  the 
naval  activity  to  negotiate  with  the 
requester  a  response  date  beyond  10 
additional  working  days  allowed  by  a 
formal  extension.  The  informal 
extension  is  based  on  the  inability  to 
respond  within  10  working  days  and 
does  not  affect  any  time  extension  the 
appellate  authority  may  use  when 
responding  to  an  FOIA  appeal. 

(c)  Action  by  release  authorities. 
Release  authorities  shall  take  one  of  the 
following  actions  in  response  to  an 


FOIA  request  within  applicable  time 
limits: 

(1)  If  requested  records  are  releasable 
in  their  entirety,  forward  the  records 
with  a  statement  on  fees  to  the 
requester. 

(2)  If  requested  records  are  releasable 
in  their  entirety  but  not  yet  available, 
notify  the  requester  the  request  has  been 
approved  and  the  requested  records  will 
be  forwarded  by  a  specified  date. 

(3)  If  the  request  for  examination  of 
records  is  approved,  notify  the  requester 
of  the  time  and  place. 

(4)  If  the  request  has  been 
misaddressed  or  the  requested  records 
are  held  by  another  naval  activity, 
promptly  refer  the  request  and  advise 
the  requester  of  the  referral. 

(5)  If  the  requested  records  must  be 
denied,  in  whole  or  in  part  advise  the 
requester  that  his  or  her  request  has 
been  referred  to  higher  authority 
(include  the  IDA's  complete  address)  for 
a  release  determination  and  direct 
response.  The  referral  to  the  EDA  shall 
include  a  copy  of  the  request  documents 
responsive  to  the  request, 
recommendation  on  partial/total  denial, 
and  supporting  rationale  for  the 
exemption(s)  claimed. 

(d)  Action  by  IDA 's.  When  an  IDA 
receives  a  referral  from  a  subordinate 
activity  recommending  an  FOIA  request 
be  denied  in  whole  or  in  part,  or 
receives  an  FOIA  request  for  documents 
under  his/her  cognizance,  the  IDA  shall 
take  one  of  the  following  actions  within 
10  working  days: 

(1)  Respond  to  the  requester  as 
specified  in  paragraphs  (c)  (1)  through 
(4)  of  this  section  or,  if  appropriate, 
direct  the  subordinate  activity  to  do  so. 

(2)  If  the  processing  of  a  request 
cannot  be  completed  within  the 
applicable  time  limit,  explain  the 
reason(s)  for  the  delay  to  the  requester, 
with  notification  that  he  or  she  may 
treat  this  delay  as  an  initial  denial  with 
a  right  to  submit  an  administrative 
appeal  to  the  appropriate  appellate 
authority,  or  that  the  requester  may 
agree  to  await  a  substantive 
determination  by  a  specified  date.  It 
shall  be  made  clear  that  any  such 
agreement  does  not  prejudice  the  right 
of  the  requester  to  appeal  an  adverse 
substantive  determination. 

(3)  If  the  IDA  determines  the  record 
contains  information  which  is  not 
releasable  under  FOIA.  and  any 
releasable  information  contained  in  the 
record  is  not  reasonably  segregable  from 
the  non-releasable  information,  notify 
the  requester  of  the  exemption(8) 
claimed,  include  a  brief  description  of 
the  governmental  interest  jeopardized 
by  release,  and  provide  advice 
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concerning  the  requester's  right  to 
appeal  to  either  the  Judge  Advocate 
General  (Code  14)  or  the  General 
Counsel,  as  appropriate,  within  60 
calendar  days  of  the  denial  letter. 

(4)  If  the  IDA  determines  that  the 
requested  record  contains  releasable 
information  reasonably  segregable  from 
the  nonreleasable  information,  he  or  she 
shall: 

(i)  As  to  the  releasable  information, 
act  as  indicated  in  paragraphs  (c)  (1) 
through  (3)  of  this  section;  and 

(ii)  As  to  the  nonreleasable 
information,  act  as  indicated  in 
paragraph  (d)(3)  of  this  section. 

(5)  If  the  IDA  determines  that  the 
requester's  claimed  entitlement  to 
waiver/reduction  is  not  warranted,  the 
IDA  shall  notify  the  requester  of  such 
determination,  provide  the  reason(8}  for 
the  denial,  and  advise  the  requester  of 
the  right  to  appeal  the  determination  to 
either  the  Judge  Advocate  General 
(Code  14)  or  the  General  Counsel,  as 
appropriate,  within  60  calendar  days.  If 
the  requester  appeals  the  denial  to 
waive/reduce  fees,  the  release  of  the 
records  may  be  withheld  until  the  fee  is 
paid  or  the  appellate  authority  grants  a 
waiver/reduction  of  fees. 

(e)  Reasonably  segregable 
information.  Reasonably  segregable 
portions  of  records  must  be  released 
when  the  meaning  of  these  portions  is 
not  distorted  by  deletion  of  the  denied 
portions,  and  when  it  reasonably  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reasonably  reconstruct  the  excised 
information.  When  a  record  is  denied  in 
whole,  the  response  to  the  requester  will 
specifically  state  that  it  is  not 
reasonable  to  segregate  portions  of  the 
record  for  release. 

(f)  Other  reasons.  The  six  "other 
reasons"  for  not  complying  with  a 
request  for  a  record  are: 

(1)  Transferred.  The  request  is 
transferred  to  another  naval  activity  or 
federal  agency. 

(2)  Lack  of  records.  The  naval  activity 
determines  through  knowledge  of  its 
files  and  reasonable  search  efforts  that 
it  neither  controls  nor  otherwise 
possesses  the  record. 

(3)  Failure  of  requester  to  reasonably 
describe  records  being  sought.  The 
requester  failed  to  describe  the 
requested  record(s)  with  sufficient 
particularity  to  enable  the  naval  activity 
to  conduct  a  reasonable  search. 

(4)  Other  failures  by  requester  to 
comply  with  published  rules  and/or 
directives.  The  requester  failed  to 
comply  with  procedural  requirements  of 
this  instruction,  including  payment  of 
fees. 
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(5)  Withdrawal.  The  requester 
withdrew  the  request  or  appeal. 

(6)  Not  an  agency  reconl.  The 
information  requested  is  not  a  record 
within  the  meaning  of  FOIA  and 
Department  of  Defense  Directives  5400.7 
and  5400.7-R  series.  Department  of 
Defense  Freedom  of  Information  Act 
Program  (see  32  CFR  Part  286). 

These  "other  reason"  responses  are  not 
denials  and,  therefore,  do  not  require  the 
signature  of  an  IDA. 

(g)  Consultation /coordination.  The 
Department  of  the  Navy  processes 
thousands  of  FOIA  requests  annually. 
Because  there  is  no  central  repository 
for  records  and  no  central  release/ 
denial  authority,  proposed  responses 
shall  be  properly  coordinated  and 
appropriate  officials  consulted  prior  to  a 
response  being  made  to  the  requester. 
Specifically: 

(1)  Naval  activities  and  federal 
agencies  with  a  substantial  mterest  in 
the  subject  matter  of  the  requested 
records  should  be  consulted  prior  to 
release  or  denial  of  information. 

(2)  Pubhc  affairs  officers  or  the  Chief 
of  Information  should  be  consulted 
when  an  FOIA  request  is  received  from 
a  news  media  representative,  the 
records  requested  are  considered 
newsworthy,  or  a  denial  of  a  request  is 
expected  to  be  publicly  challenged.  The 
Chief  of  Information  (OP-09C)  should  be 
promptly  notified  of  any  release  having 
evident  public  affairs  implications  and  a 
copy  of  the  request  and  response  should 
be  provided. 

(3)  The  appropriate  Navy  JAG 
Attorney  or  OGC  Counsel  in  the  field 
should  be  consulted  on  the 
interpretation  and  application  of  5 
U.S.C.  552  and  Subparts  A.  B.  C,  and  D 
of  this  Part  701  where  a  denial  of  a 
request  is  expected  to  be  judicially 
challenged. 

(h)  Mailing  lists.  Frequent  FOIA 
requests  are  received  for  mailing  lists  of 
the  home  addresses  and/or  duty  station 
addresses  of  naval  personnel. 

(1)  A  list  of  home  addresses  is  not 
releasable  without  the  individuals' 
consent  because  it  is  a  clearly 
unwarranted  invasion  of  the  individuals' 
personal  privacy,  and  therefore,  may  be 
withheld  from  disclosure  under  5  U.S.C. 
552(b)(6). 

(2)  Unclassified  information  about 
service  members  may  be  withheld  when 
disclosure  "would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy"  under  FOIA  (exemption  (b)(6) 
applies).  Disclosure  of  lists  of  names 
and  duty  addresses  or  duty  telephone 
numbers  of  members  assigned  to  units 
that  are  stationed  in  foreign  territories, 
routinely  deployable,  or  sensitive, 


constitutes  a  clearly  unwarranted 
invasion  of  personal  privacy.  Disclosure 
of  such  information  poses  a  security 
threat  to  those  service  members  because 
it  reveals  information  about  their  degree 
of  involvement  in  military  actions  in 
support  of  national  policy,  the  type  of 
naval  unit  to  which  they  are  attached, 
and  their  presence  or  absence  from  their 
households.  Release  of  such  information 
aids  the  targeting  of  service  members 
and  their  families  by  terrorists  or  other 
persons  opposed  to  implementation  of 
national  policy.  Only  an  extraordinary 
public  interest  in  disclosure  of  this 
information  can  outweigh  the  need  and 
responsibility  of  the  Navy  to  protect  the 
tranquility  and  safety  of  service 
members  and  their  families  who 
repeatedly  have  been  subjected  to 
harassment  threats,  and  physical  injury. 
Units  covered  by  this  policy  are: 

(i)  Those  located  outside  the  50  states, 
District  of  Columbia,  Commonwealth  pf 
Puerto  Rico,  Guam,  U.S.  Virgin  Islands, 
and  American  Samoa. 

(ii)  Routinely  deployable  units — Those 
units  that  normally  deploy  from  home 
port  or  permanent  station  on  a  periodic 
or  rotating  basis  to  meet  operational 
requirements  or  participate  in  scheduled 
exercises.  This  includes  routinely 
deployable  ships,  aviation  squadrons, 
and  operational  staffs.  Routinely 
deployable  units  do  not  include  ships 
undergoing  extensive  yard  woric  or 
whose  primary  mission  is  support  of 
training,  e.g.,  yard  craft  and  auxiliary 
aircraft  landing  training  ships. 

(iii)  Units  engaged  in  sensitive 
operations — Those  primarily  involved  in 
training  for  or  conduct  of  covert, 
clandestine,  or  classified  missions, 
including  units  primarily  involved  in 
collecting,  handling,  disposing,  or  storing 
of  classified  information  and  materials. 
This  also  includes  units  engaged  in 
training  or  advising  foreign  personnel. 
Examples  of  units  covered  by  this 
exemption  are  nuclear  power  training 
facilities,  SEAL  Teams,  Security  Group 
Commands,  Weapons  Stations,  and 
Communication  Stations. 

(3)  Exceptions  to  this  policy  must  be 
coordinated  with  the  Chief  of  Naval 
Operations  (OP-09B30)  or  the 
Commandant  of  the  Marine  Corps  (MPI 
10}  prior  to  responding  to  requests, 
including  those  from  Members  of 
Congress.  The  foregoing  policy  should 
be  considered  when  weighing  the 
releasability  of  the  address  or  phone 
number  of  a  specifically  named 
individual. 

(4)  Disclosure  of  duty  addresses  of 
Navy  civilian  employees  is  governed  by 
Office  of  Personnel  Management 
Regulations. 
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(5)  Lists  of  Department  of  the  Navy 
personnel  names  and  duty  addresses 
(civilian  and  military]  created  primarily 
for  internal  housekeeping  purposes  may 
be  withheld  under  5  U.S.C.  552(b)(2)  if 
the  administrative  burden  outweighs 
any  legitimate  public  interest.  Factors  to 
consider  when  determining  public 
interest  are  whether  the  requester 
serves  the  public,  e.g.,  a  nonproHt 
association  which  provides  a  tangible 
benefit  to  the  individual  on  the  roster, 
versus  a  purely  private  commercial 
purpose. 

S  701.9    FOIAappMto. 

(a)  General.  An  IDA's  decision  that  a 
record  is  exempt  may  be  appealed  by 
the  requester  in  writing  to  a  designated 
appellate  authority.  The  appeal  should 
be  accompanied  by  a  copy  of  the  denial 
letter  and  contain  rationale  for 
disagreement  with  the  IDA.  Appeal 
procedures  also  apply  to  disapproval  of 
a  request  for  waiver  or  reduction  of  fees. 
The  requester  cannot  appeal  an 
agency's  Hnding  of  "no  record",  but  may 
provide  more  detailed  identification  to 
facilitate  another  search  of  files. 

(b)  Time  of  receipt.  The  time  limits  for 
responding  to  an  FOIA  appeal 
commence  when  the  appeal  reaches  the 
office  of  the  appellate  authority  having 
jurisdiction  over  the  record.  Misdirected 
appeals  should  be  referred  expeditiously 
to  the  proper  ajjpellate  authority. 

(c)  Responsibility  and  authority.  (1) 
Delegation  of  authority.  The  Judge 
Advocate  General  and  the  General 
Counsel  are  authorized  to  adjudicate 
appeals  made  to  the  Secretary  of  the 
Navy  on  denials  of  requests  for  copies 
of  Department  of  the  Navy  records  or 
portions  thereof,  or  refusals  to  waive  or 
reduce  fees  on  matters  within  their 
respective  areas  of  cognizance.  This 
includes  the  authority  to  release  or 
withhold  records,  or  portions  thereof, 
waive  or  reduce  fees,  and  to  act  as 
required  by  the  Secretary  of  the  Navy 
for  appeals  under  5  U.S.C.  552  and 
Subparts  A,  B,  C,  and  D  of  this  Part  701. 

(2)  Respective  areas  of  cognizance.  As 
delineated  in  SECNAV  Instructions 
5430.25  and  5430.27  series,  the  respective 
areas  of  cognizance  of  the  Judge 
Advocate  General  and  the  General 
Counsel  for  providing  legaf  services  for 
the  Department  of  the  Navy  are: 

(i)  Judge  Advocate  General — In 
addition  to  mihtary  law,  all  matters 
except  those  falling  under  the 
cognizance  of  the  General  Counsel. 

(ii)  General  Counsel — 

(A)  Business  and  commercial  law 
aspects  of: 

[1]  Acquisition,  custody,  management, 
transportation,  taxation,  and  disposition 
of  real  and  personal  property  and  the 


procurement  of  services,  including  the 
fiscal,  budgetary,  and  accotmting 
aspects  thereof;  excepting,  however,  tort 
claims  and  admiralty  claims  arising 
independently  of  contracts,  and  matters 
relating  to  the  naval  petroleum  reserves; 

(2)  Operations  of  the  Military  Sealift 
Command,  excepting  tort  and  admiralty 
claims  arising  independendy  of 
contracts; 

(J)  Office  of  the  Comptroller  of  the 
Navy; 

[4]  Naval  Data  Automation  Conmiand; 

(5)  Patents,  inventions,  trademarks, 
copyrights,  royalty  payments,  and 
similar  matters; 

(6)  Procurement  of  foreign  military 
sales,  co-production  and  cooperative 
research  and  development  and  related 
agreements.  NATO  standardization 
agreements,  and  matters  relating  to  the 
/UTHS  Exports  Control  Act. 

(7)  DON  litigation  before  the  Armed 
Services  Board  of  Contract  Appeals; 
and, 

(B)  Civilian  personnel  law  matters  on 
employing  present  and  former  NaAry 
civilian  employees. 

(A)  Addresses  for  appeals.  Appeals  to 
the  Secretary  of  the  Navy  under  5  U.S.C. 
552  and  Subparts  A,  B,  C.  and  D  of  this 
Part  701  should  be  addressed  to  the 
appropriate  authority  noted  above.  The 
mailing  addresses  are: 

(1)  Judge  Advocate  General  (Code  14). 
Navy  Department,  200  Stovall  Street. 
Alexandria,  VA  22332-2400. 

(2)  General  Counsel,  Navy 
Department,  Washington.  DC  20360- 
5110. 

(e)  Time  limits  for  filing  FOIA 
appeals:  (1)  The  requester  should  file  the 
appeal  so  it  reaches  the  appellate 
authority  not  later  than  60  calendar  days 
from  the  date  of  the  initial  denial  letter. 
At  the  end  of  60  calendar  days,  the  case 
may  be  considered  closed;  however,  the 
requester  may  file  litigation  for  denial  of 
the  appeal.  If  the  requester  was 
provided  several  incremental 
determinations  for  a  single  request,  the 
time  limit  for  filing  the  api>eal  begins 
when  the  requester  receives  the  last 
response.  Records  which  are  denied    . 
shall  be  retained  during  the  time 
permitted  for  appeal. 

(2)  Final  determinations  on  appeals 
shall  normally  be  made  within  20 
working  days  after  receipt. 

(f)  Delay  in  responding  to  an  FOIA 
appeal.  If  additional  time  is  needed  due 
to  unusual  circumstances  (see 

§  701.8(bj(l)),  the  final  decision  may  be 
delayed  for  the  number  of  working  days 
(not  to  exceed  10).  that  were  not  utilized 
as  additional  time  for  responding  to  the 
initial  request  If  a  determination  cannot 
be  made  and  the  requester  is  notified 
within  20  working  days,  the  appellate 


authority  shall  acknowledge  to  the 
requester  in  writing  the  date  of  receipt 
of  the  appeal,  circumstances  for  the 
delay,  and  anticipated  date  for 
substantive  response.  Requesters  may 
be  advised  that  if  the  delay  exceeds  the 
statutory  extension  or  is  for  reasons 
other  than  "unusual  circiunstances," 
they  may  consider  their  administrative 
remedies  exhausted.  Further,  requesters 
should  be  advised  that  they  may  wait 
for  a  substantive  response  without 
prejudicing  their  right  to  judicial 
remedy.  The  appellate  authority  shall 
continue  to  process  the  case 
expeditiously  whether  or  not  the 
requester  seeks  a  court  order  for  release 
of  the  record(s).  A  copy  of  any  response 
provided  subsequent  to  filing  of  a 
complaint  shall  be  forwarded  to  the 
Department  of  Justice. 

(g)  Action  upon  receipt.  Upon  receipt 
of  an  FOIA  appeal,  the  Judge  Advocate 
General  or  the  General  Counsel  shall 
inform  the  IDA  of  the  appeal.  The  IDA 
shall  forward  the  case  with  comments 
and  recommendations  as  he  or  she  or 
other  interested  officials  deem 
appropriate  within  10  working  days. 

pi)  Consultation/coordination.  (1)  The 
Assistant  for  Naval  Investigative 
Matters  and  Security  (OP-09N)  may  be 
consulted  to  resolve  inconsistencies  or 
disputes  involving  classified  records. 

(2)  Direct  liaison  with  appropriate 
officials  within  the  Department  of  the 
Navy  and  other  interested  federal 
agencies  is  authorized  at  the  discretion 
of  the  appellate  authority,  who  also 
coordinates  with  appropriate  officials  of 
the  Departments  of  Defense  and  Justice 
as  prescribed  by  directives  of  the 
Secretary  of  Defense. 

(3)  The  Secretary  of  the  Navy  or 
appropriate  Civilian  Executive 
Assistants  shall  be  consulted  and  kept 
advised  of  cases  with  unusual 
implications.  The  Chief  of  Information 
(Code  09C)  shall  be  consulted  and  kept 
advised  on  cases  described  in  S  701A 
paragraph  (g)(2). 

(i)  Response  to  the  requester.  (1) 
When  an  appellate  authority  makes  a 
determination  to  release  all  or  a  portion 
of  records  withheld  by  an  IDA,  a  copy  of 
the  records  released  should  be  promptly 
forwarded  to  the  requester  after 
compliance  with  any  procedural 
requirements,  such  as  payment  of  fees. 

(2)  Final  denial  to  provide  a  requested 
record  or  to  approve  a  request  to  waive 
or  reduce  fees  must  be  made  in  writing 
by  the  appellate  authority.  The  response 
shall  include  the  following: 

(i)  An  explanation  of  the  basis  for  the 
denial  inchiding  the  applicable  statutory 
exemption(s)  invoked. 


(ii)  If  the  final  denial  is  based  in 
whole  or  in  part  on  a  security 
classification,  the  explanation  shall 
include  a  determination  that  the  record 
meets  the  cited  criteria  and  rationale  of 
the  governing  Executive  Order,  is  based 
on  a  declassification  review,  and  the 
review  confirmed  the  continuing  validity 
of  the  security  classification. 

(iii)  The  response  shall  advise  the 
requester  that  the  material  denied  does 
not  contain  reasonably  segregable 
portions. 

(iv)  The  response  shall  advise  the 
requester  of  the  right  to  judicial  review. 

(v)  The  final  denial  shall  include  the 
name  and  title  of  the  official  responsible 
for  the  denial. 

(j)  Judicial  actions.  A  requester  may 
seek  an  order  from  a  U.S.  District  Court 
to  compel  release  of  a  record  after 
exhaustion  of  administrative  remedies, 
i.e..  the  IDA  or  appellate  authority 
denied  release  or  when  a  naval  activity 
failed  to  respond  within  the  prescribed 
time  limits. 

(1)  Burden  of  proof.  The  naval  activity 
has  the  burden  of  proof  to  justify  its 
refusal  to  provide  a  record.  The  court 
evaluates  the  case  de  novo  (anew)  and 
may  examine  any  requested  record  in 
camera  (in  private)  to  determine 
whether  the  denial  was  justified. 

(2)  Actions  by  the  Court,  (i)  When  a 
naval  activity  fails  to  make  a 
determination  within  the  statutory  time 
limits  but  can  demonstrate  due  diligence 
exceptional  in  circumstances,  the  court 
may  retain  jurisdiction  and  allow  the 
naval  activity  additional  time  to 
complete  its  review  of  the  records. 

(ii)  If  the  court  determines  that  the 
requester's  complaint  is  substantially 
correct,  it  may  require  the  United  States 
to  pay  reasonable  attorney  fees  and 
other  litigation  costs. 

(iii)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  finding  that  the  circumstances 
surrounding  the  withholding  raise 
questions  whether  civilian  personnel 
acted  arbitrarily  and  capriciously.  In 
these  cases,  the  special  counsel  of  the 
Merit  Systems  Protection  Board  will 
conduct  an  investigation  to  determine 
whether  or  not  disciplinary  action  is 
warranted.  The  naval  activity  is 
obligated  to  take  the  action 
recommended  by  the  special  counsel. 

(iv)  When  a  naval  activity  fails  to 
comply  with  the  court  order  to  produce 
records  that  have  been  withheld 
improperly,  the  court  may  punish  the 
responsible  official  for  contempt. 

(3)  Non-United  States  government 
source  information.  A  requester  may 
bring  suit  in  a  U.S.  District  Court  to 
compel  the  release  of  records  obtained 
from  a  non-government  source  or 


records  based  on  information  obtained 
from  a  non-government  source.  The 
Source  shall  be  notified  promptly  of  the 
court  action.  If  the  source  advises  that  it 
is  seeking  court  action  to  prevent 
release,  the  naval  activity  shall  defer 
answering  or  otherwise  pleading  to  the 
complaint  as  long  as  permitted  by  the 
Court  or  until  a  decision  is  rendered  in  ' 
the  court  action  initiated  by  the  source, 
whichever  is  sooner. 

S  701.10    Publication,  Indexing,  and  publie 
inspection  of  certain  classes  of  records. 

Secretary  of  the  Navy  Instruction 
5720.45,  "Indexing,  Public  Inspection, 
and  Federal  Register  Publication  of 
Department  of  the  Navy  Directives  and 
other  Documents  Affecting  the  Public." 
assigns  the  heads  of  Department  of  the 
Navy  components,  Commanders  of  the 
Naval  Systems  Commands,  and  the 
Military  Sealift  Command 
responsibilities  for  executing  the 
following  additional  requirements  on 
records  under  their  respective 
cognizance: 

(a)  Publication  of  certain  classes  of 
Department  of  the  Navy  organizational, 
regulatory,  policy,  procedural 
interpretative,  and  substantive  records 
on  a  current  basis  in  the  Federal 
Remster,  for  the  guidance  of  the  public; 

(b)  Maintenance  of  current  indexes  of 
various  classes  of  records  which  are 
precedential  for  decisions  ejecting 
members  of  the  public,  and  publication 
of  such  indexes  at  least  quarterly  or 
making  them  available  to  the  public  by 
other  authorized  means;  and, 

(c)  Making  the  above  records  and 
indexes  regularly  available  for  public 
inspection  and  copying  at  naval 
locations. 

S  701.11    Auttwntication  of  records 
released  under  FOIA. 

In  addition  to  the  requirements  of 
FOIA,  records  provided  under  FOIA 
shall  be  authenticated  when  necessary 
to  fulfill  an  official  governmental  or 
other  legal  function.  Authentication  will 
be  made  with  an  appropriate  seal.  This 
service,  is  not  included  in  the  FOIA  fee 
schedule  and  naval  activities  may 
charge  $5.20  for  each  authentication. 

Subpart  B— Guidelines  on  Matters 
Which  Are  Exempt  From  Public 
Disciosure 

S  701.21    General  rule. 

A  navai  record,  or  portion  thereof, 
may  be  withheld  from  disclosure  to  the 
public  when  it  is  within  the  scope  of  one 
or  more  of  the  FOIA  exemptions.  A 
record  that  is  exempt  under  onaor  more 
of  the  FOIA  exemptions  shall  be  made 
available  to  the  public  when  it  is 
determined  that  no  governmental       ' 


interest  will  be  jeopardized.  It  is  at  the 
discretion  of  the  cognizant  activity  to 
determine  jeopardy  to  the  government 
interest,  consistent  with  statutory 
requirements,  security  classification 
requirements,  and  other  requirements  of 
law.  Information  shall  not  be  denied 
solely  because  its  release  might 
embarrass  the  Department  of  the  Navy 
or  its  military  or  civilian  officials.  All 
records  must  be  reviewed  in  their 
entirety  to  determine  releasability.  ' 

§  701.22    Reasonat>ly  segregable  matters. 

If  a  record  contains  both  releasable 
and  non-releasable  information,  the 
releasable  information  shall  be  made 
available  if  reasonably  segregable  from 
the  non-releasable  information  in  the 
record.  Releasable  information  is 
"reasonably  segregable"  if  it  provides 
the  requester  with  meaningful  and 
undistorted  information  after  the  non- 
releasable  information  is  excised  and  if 
it  can  be  reasonably  assumed  that  a 
skillful  and  knowledgeable  person  could 
not  reconstruct  the  non-releasable 
information  of  the  record.  When  a 
record  is  denied  in  whole,  the  response 
advising  the  requester  of  that 
determination  will  specifically  state  that 
it  is  not  reasonable  to  segregate  portions 
of  the  record  for  release.  Information  in 
an  exempt  record  may  be  released  to  a 
member  of  the  public  when  in  the 
judgment  of  the  official  making  the 
determination: 

(a)  The  release  of  the  information 
would  not  be  inconsistent  with  a 
statutory  requirement  or  OPNAVINST 
5510.1  series;  or, 

(b)  The  release  of  the  information 
would  not  jeopardize  a  governmental 
interest. 

§701.23    Judicial  review. 

All  total  or  partial  denials  of 
information  are  subject  to  both 
administrative  and  judicial  appeals. 
Each  naval  activity  shall  maintain 
copies  of  all  initial  denials  in  a  form 
suitable  for  rapid  retrieval,  periodic 
statistical  compilation,  and  management 
evaluation.  If  judicially  reviewed,  a  U.S. 
District  Court  may  examine  the  withheld 
record  or  portions  in  their  entirety  to 
determine  whether  the  record  or 
portions  are  exempt  from  disclosure. 
Therefore,  extreme  care  must  be  used 
when  claiming  an  exemption(s)  to 
ensure  that  a  governmental  interest 
exists  for  the  withholding  of  the 
information. 

§  701.24    Specific  exemptions. 

The  following  exemptions  may  apply 
to  naval  records  requested  under  FPLA: 
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(a)  Exemption  (bMl) — ^Exempts  those 
records  properiy  and  currently  classified 
in  the  interest  of  national  defense  or 
foreign  policy,  as  specifically  authorized 
under  criteria  established  by  Executive 
Order  (i.e..  Executive  Order  12356)  and 
implemented  by  regulations.  The 
following  general  rules  apply: 

(1)  The  request  must  be  referred,  with 
information  and  recommendations,  to  an 
ofTicial  authorized  under  S  701.5  of 
Subpart  A  to  deny  requests  and  who  has 
cognizance  of  the  classiHed  matters  in 
the  records,  if  the  basis  of  the 
classification  is: 

(i)  An  approved  security  classiHcation 
guide  issued  under  OPNAVINST  5510.1 
series; 

(ii)  Resource  document  originated  by 
another  naval  activity  or  government 
agency; 

(iii]  An  original  classification 
determination  with  written  justification 
for  classiHcation,  and  the  justification 
remains  valid;  or, 

(iv)  Not  readily  identifiable,  but 
classification  is  beUeved  warranted 
because  of  classification  criteria  and 
OPNAVINST  5510.1  series,  "Department 
of  the  Navy  Information  and  Personnel 
Security  Program  Regulation." 

(2)  If  the  original  classifier  of  a  record 
receives  a  request  for  the  record  and 
upon  review  determines  that  there  is  no 
basis  for  continued  classification,  either 
in  whole  or  part,  the  record  or  portions 
of  it  should  be  declassified.  It  must  be 
reviewed  to  determine  whether  any 
other  FOIA  exemptions  apply  to  the 
declassified  information,  and,  if  so, 
whether  a  Governmental  interest  would 
be  jeopardized  by  its  release.  All 
"reasonably  segregable"  information 
must  be  released  to  the  requester. 

(3)  In  some  instances,  the  compilation 
of  unclassified  paragraphs  may  result  in 
the  classification  of  the  record  as  a 
whole. 

(4)  Material  is  classified  at  the  time  of 
the  FOIA  request  may  undergo  a 
classification  review  to  determine 
whether  the  information  should  be 
classified.  (The  provisions  of 
OPNAVINST  5510.1  series,  "Department 
of  the  Navy  Information  and  Personnel 
Security  Program  Regulation,"  regarding 
classification  of  information  after 
receipt  of  an  FOIA  request  are  to  be 
strictly  complied  with). 

(b)  Exemption  (b)(2) — ^Exempts  those 
records  "related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency,"  such  as  rules,  regulations, 
orders,  manuals,  directives,  and 
instructions.  Release  to  the  public  would 
substantially  hinder  the  effective 
performance  of  a  significant  function  of 
DON  and  the  rules  and  practices  do  not 


impose  requirements  directly  on  the 
public  Examples  include: 

(1)  Security  classification  guides. 
(Note:  Those  security  classification 
guides  which  are  classified  shall  be 
denied  under  exemptions  (b)(1)  and 

(2)  Operating  rules,  gmdeunes,  and 
manuals  for  investigators,  inspectors, 
auditors,  or  examiners,  and  certain 
schedules  or  methods  of  operation 
which  would  reveal: 

(i)  Negotiating  and  bargaining 
techniques; 

(ii)  Bargaining  limitations  and 
positions; 

(iii)  Inspection  schedules  and 
methods;  or, 

(iv)  Audit  schedules  and  methods. 

(3)  Personnel  and  other  administrative 
matters,  such  as  examination  questions 
and  answers  used  in  training  courses  or 
in  the  determination  of  the  qualifications 
of  candidates  for  employment,  entrance 
on  duty,  advancement,  or  promotion. 

(c)  Exemption  (h)(3)— Exempts  those 
records  containing  matters  that  a  statute 
specifically  exempts  from  disclosure  by 
terms  that  permit  no  discretion  on  the 
issue,  or  under  criteria  established  by 
that  statute  for  withholding  or  referring 
to  particular  types  of  matters  to  be 
withheld.  Authorization  or  requirement 
may  be  found  in  the  statute  itself  or  in 
Executive  Orders  or  regulations 
authorized  by,  or  in  implementation  of  a 
statute.  The  Privacy  Act,  5  U.S.C.  552a. 
is  not  an  applicable  statute  under  5 
U.S.C.  552(b)(3).  Examples  include: 

(1)  Public  Law  86-36  (50  U.S.C.  402 
note) — ^National  Security  Agency 
Information  Exemption,  Pub.  L  88-36, 
section  6. 

(2)  35  U.S.C.  181-188,  Patent  Secrecy— 
any  records  containing  information 
relating  to  inventions  that  are  the 
subject  of  patent  applications  on  which 
Patent  Secrecy  Orders  have  been  issued. 

(3)  42  U.S.C.  2162— Restricted  Data 
and  Formerly  Restricted  Data. 

(4)  18  U.S.C  708 — Communication 
Intelligence. 

(5)  50  U.S.C  402(d)(3)  and  (g) 
Intelligence  sources  and  methods. 

(6)  21  U.S.C  1175— Drug  abuse 
prevention /rehabilitation.  Records  of 
the  identity,  diagnosis,  prognosis,  or 
treatment  of  any  patient  maintained  in 
connection  with  the  performance  of  any 
drug  abuse  prevention  function 
conducted,  regiJated,  or  directly 
assisted  by  any  department  or  agency  of 
the  U.S.,  unless  expressly  authorized. 

(7)  42  U.S.C.  4582— Alcohol  abuse 
prevention/rehabilitation. 

(8)  10  U.S.C  130— Authority  to 
withhold  from  public  disclosure 
unclassified  technical  data  with  military 
or  space  application  which  contains 


critical  technology  in  the  possession  of, 
or  control  of,  a  Department  of  Defense 
component  or  naval  activity  which  may 
not  be  exported  lawfully  without  an 
approval,  authorization,  or  license  under 
Executive  Order  12470  or  the  Arms 
Export  Control  Act. 

(9)  10  U.S.C.  1102,  Confidentiality  of 
Medical  Quality  Records. 

(d)  Exemption  (h)W — ^Exempts  those 
records  containing  trade  secrets  or 
commercial  or  financial  information  that 
a  naval  activity  receives  bom  a  person 
or  organization  outside  the  Government 
with  the  understanding  that  the 
information  or  record  will  be  retained 
on  a  privileged  or  confidential  basis. 
Records  within  the  exemption  must 
contain  trade  secrets,  or  commercial  or 
financial  records,  the  disclosure  of 
which  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
source  providing  the  information,  impair 
the  government's  ability  to  obtain 
necessary  information  in  the  future,  or 
impair  some  other  legitimate 
government  interest.  Examples  include 
records  that  contain: 

(1)  Commercial  or  financial 
information  received  in  confidence  in 
connection  with  loans,  bids,  contracts, 
or  proposals,  and  privileged  information 
or  information  received  in  confidence 
such  as  trade  secrets,  inventions  and 
discoveries,  or  other  proprietary  data. 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning 
contract  performance,  income,  profits, 
losses,  and  expenditures,  if  offered  and 
received  in  confidence  from  a  contractor 
or  potential  contractor. 

(3)  Personal  statements  given  in  the 
course  of  inspections,  investigations,  or 
audits,  when  such  statements  are 
received  in  confidence  from  the 
individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  or 
commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

(4)  Financial  data  provided  in 
confidence  by  private  employers  in 
connection  with  local  wage  surveys 
used  to  fix  and  adjust  pay  schedules 
applicable  to  the  prevailing  wage  rate 
for  employees  within  the  Department  of 
the  Navy. 

(5)  Scientific  and  manufacturing 
processes  or  developments  concerning 
technical  or  scientific  data  or  other 
infoniiation  submitted  with  an 
application  for  a  research  grant,  or  with 
a  report  while  research  is  in  progress. 

(6)  Technical  or  scientific  data 
developed  by  a  contractor  or 
subcontractor  exclusively  at  private 
expense,  or  developed  in  part  with 
federal  funds  and  in  part  at  private 


expense,  where  the  contractor  or 
subcontractor  retains  a  legitimate 
proprietary  interest  in  the  data  under  10 
U.S.C.  2320-2321  and  DOD  Federal 
Acquisition  Regulation  Supplement 
(DFARS),  Subpart  27.4.  Technical  data 
developed  exclusively  with  federal 
funds  may  be  withheld  under  exemption 
(b)(3)  if  it  meets  the  criteria  of  10  U.S.C. 
130. 

(e)  Exemption  (b)(5) — Exempts  those 
records  containing  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making 
process  of  an  agency,  whether  between 
agencies  or  between  Department  of 
Defense  and  Department  of  the  Navy 
components,  except  as  provided  in 
paragraph  (e)(ii)  through  (v)  of  this 
section. 

(1)  Examples  include: 

(i)  Nonfactual  portions  of  staff  papers, 
to  include  after-action  reports  and 
situation  reports  containing  staff 
evaluations,  advice,  opinions,  or 
suggestions. 

(ii)  Advice,  suggestions,  or 
evaluations  prepared  on  behalf  of 
Department  of  the  Navy  individual 
considtants  or  by  boards,  committees, 
councils,  groups,  panels,  conferences, 
commissions,  task  forces,  or  other 
similar  groups  formed  for  the  purpose  of 
obtaining  advice  and  recommendations. 

(iii)  Nonfactual  portions  of 
evaluations  by  Department  of  the  Navy 
personnel  or  contractors  and  their 
products. 

(iv)  Information  of  a  speculative, 
tentative,  or  evaluative  nature  on 
proposed  plans  to  procure,  lease,  or 
otherwise  acquire  and  dispose  of 
materials,  real  estate,  facilities,  or 
fmictions.  when  such  information  would 
provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests 
or  would  impede  legitimate  government 
functions. 

(v)  Trade  secrets  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to 
affect  the  Government's  negotiating 
position  or  other  commercial  interests. 

(vi)  Records  that  are  exchanged 
among  agency  personnel  and  between 
Department  of  the  Navy,  Department  of 
Defense,  or  other  agencies  in 
preparation  for  anticipated 
administrative  proceeding  by  an  agency 
or  litigation  before  any  federal,  state,  or 
military  court,  as  well  as  records  that 
qualify  for  the  attorney-client  privilege. 

(vii)  Portions  of  official  reports  of 
inspection,  reports  of  the  Inspector 
Generals,  audits,  investigations,  or 
surveys  pertaining  to  safety,  security,  or 


the  internal  management, 
administration,  or  operation  of  one  or 
more  naval  activities,  when  these 
records  have  traditionally  been  treated 
by  courts  as  privileged  against 
disclosure  in  litigation. 

(2)  If  any  such  intra-  or  inter-agency 
record  or  reasonably  segregable  portion 
of  such  record  would  be  made  available 
routinely  through  the  "discovery 
process"  (the  legal  [>rocess  by  which 
litigants  obtain  information  from  each 
other  relevant  to  the  issues  in  a  trial  or 
hearing]  in  the  course  of  litigation  with 
the  Department  of  the  Navy,  such 
record,  should  not  be  withheld  even 
though  discovery  has  not  been  sought  in 
actual  litigation.  If  the  information  could 
only  be  made  available  through  the 
discovery  process  by  special  order  of 
the  court  based  on  the  needs  of  a  litigant 
balanced  against  the  interests  of  the 
Department  of  the  Navy  in  maintaining 
its  confidentiality,  the  record  or 
document  need  not  be  made  available. 

(3)  Intra-  or  inter-agency  memoranda 
or  letters  that  are  factual,  or  those 
reasonably  segregable  portions  that  are 
factual,  are  routinely  available  through 
"discovery"  and  shall  be  made  available 
to  a  requester,  unless  the  factual 
material  is  otherwise  exempt  fi-om 
release,  inextricably  intertwined  with 
the  exempt  information,  so  fragmented 
as  to  be  uninformative,  or  so  redundant 
of  information  already  available  to  the 
requester  as  to  provide  no  new 
substantive  information. 

(4)  A  direction  or  order  from  a 
superior  to  a  subordinate  contained  in 
internal  communication  cannot  be 
withheld  from  a  requester  if  it 
constitutes  policy  guidance  or  a 
decision,  as  distinguished  from  a 
discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that 
would  compromise  the  decision-making 
process. 

(5)  An  internal  communication  on  a 
decision  subsequently  made  a  matter  of 
public  record  must  be  made  available  to 
a  requester  when  the  rationale  for  the 
decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

(f)  Exemption  (b)(6) — ^Exempts 
information  in  personnel  and  medical 
files,  and  similar  personal  information  in 
other  files,  that  if  disclosed  to  the 
requester  would  result  in  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(1)  &cample8  of  files  other  than 
personnel  and  medical  files  containing 
similar  personal  information  include: 

(i)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  civilian  employment  or  membership 
in  the  Armed  Forces,  and  the  eligibility 


of  individuals  (civilian,  military,  or 
contractor  employees)  for  security 
clearances,  or  for  access  to  particulariy 
sensitive  classified  information. 

(ii)  Files  containing  reports,  records, 
and  other  material  pertaining  to 
personnel  matters  in  which 
administrative  action,  including 
disciplinary  action,  may  be  taken. 

(2)  This  exemption  is  relevant  to  a 
request  for  information  that  is  intimate 
to  an  individual  or  that  possibly  could 
have  adverse  effects  upon  that 
individual  or  his  or  her  family  if 
disclosed.  Section  701.105  lists  several 
examples  of  non-derogatory  information 
about  the  official  character  of  a  naval 
member  or  employee  that  can  routinely 
be  disclosed  to  a  member  of  the  public 
without  constituting  a  clearly 
unwarranted  invasion  of  personal 
privacy  of  the  individual  concerned. 

(3)  In  determining  whether  the  release 
of  information  would  result  in  a  "clearly 
unwarranted  invasion  of  personal 
privacy,"  consider  the  stated  or 
ascertained  purpose  of  the  request. 
When  determining  whether  a  release  is 
"clearly  unwarranted,"  the  public 
interest  in  release  must  be  balanced 
against  the  sensitivity  of  the  privacy 
interest  threatened.  For  example,  lists  of 
names  and  duty  addresses  of 
Department  of  the  Navy  personnel 
(civihan  and  military)  assigned  to  units 
that  are  sensitive,  routinely  deployable, 
or  stationed  in  foreign  territories  must 
be  withheld  because  release  could  aid  in 
the  targeting  of  Department  of  the  Navy 
employees  and  their  families  by 
terrorists.  See  §  701.8,  paragraph  (h). 

(4)  When  withholding  information 
solely  to  protect  the  personal  privacy  of 
the  subject  of  the  record,  information 
should  not  be  withheld  fit)m  that 
individual  or  fi^m  his  or  her  designated 
representative.  The  personal  privacy  of 
others  discussed  in  that  record  may 
constitute  a  basis  for  deleting 
reasonably  segregable  portions  of  the 
record  even  when  providing  it  to  the 
subject  of  the  record.  This  exemption 
shall  not  be  exercised  in  an  attempt  to 
protect  the  privacy  of  a  deceased  person 
but  may  be  used  to  protect  the  privacy 
of  the  deceased  person's  family. 

(5)  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them 
or  their  designated  legal  representative 
only  as  consistent  with  Subpart  F. 

(6)  A  cleariy  unwarranted  invasion  of 
the  privacy  of  the  persons  identified  in  a 
personnel,  medical,  or  similar  record 
may  constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the 
subject  of  the  record. 

(g)  Exemption  (b)(7). 
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(1)  Exempts  those  records  or 
information  compiled  for  law 
enforcement  purposes,  (i.e.,  civil, 
criminal,  or  military  law,  including  the 
implementation  of  Executive  orders  or 
regulations  issued  pursuant  to  law).  This 
exemption  applies,  however,  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings 
(5  U.S.C.  552(b)(7)(A)): 

(ii)  Would  deprive  a  person  of  the 
right  to  a  fair  trial  or  an  impartial 
adjudication  (5  U.S.C.  552(b)(7)(B)); 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552(b)(7)(C)); 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
Department  of  the  Navy,  a  state,  local, 
or  foreign  agency  or  authority,  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and 
in  the  case  of  record  or  information 
compiled  by  a  criminal  law  enforcement 
agency  conducting  a  lawful  national 
security  intelligence  investigation, 
information  furnished  by  a  confidential 
source  (5  U.S.C.  552(b)(7)(D)); 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions,  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  or,  the  law  (5 
U.S.C.  552(b)(7)(E));  or, 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual  (5  U.S.C.  525(b)(7)(F)). 

(2)  Examples  include: 

(i)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of 
the  investigation  and  all  materials 
prepared  in  connection  with  related 
government  litigation  or  adjudicative 
proceedings. 

(ii)  Ihe  identity  of  firms  or  individuals 
investigated  for  alleged  irregularities 
involving  contracting  with  Department 
of  Defense  or  Department  of  the  Navy 
when  no  indictment  has  been  obtained 
nor  any  civil  action  filed  against  them 
by  the  United  States. 

(iii)  Information  obtained  in  expressed 
or  implied  confidence,  in  the  course  of  a 
criminal  investigation  by  a  criminal  law 
enforcement  agency  or  office  within  the 
Department  of  the  Navy,  or  a  lawful 
national  security  intelligence    .■ 
investigation  conducted  by  an 
authorized  agency  or  office  within  the 
Department  of  the  Navy.  National 
security  intelligence  investigations 
include  background  security 
investigations  and  those  investigations 
conducted  for  the  purpose  of  obtaining 


affirmative  or  counterintelligence 
information. 

(3)  When  the  subject  of  an 
investigative  record  is  the  requester  of 
the  record,  it  may  be  withheld  only  as 
authorized  by  Subpart  F. 

(4)  Exclusions.  In  certain  narrowly 
defined  situations  agencies  may  treat 
certain  records  compiled  for  law 
enforcement  purposes  as  not  subject  to 
the  requirements  of  the  FOIA.  These 
exclusions  differ  from  the  (b)(7) 
exemption  in  that,  where  applicable,  the 
appropriate  agency  response  denies  the 
existence  of  the  record  itself,  rather  than 
simply  denying  its  release.  Two  such 
exclusions  are  applicable  to  the 
Department  of  the  Navy. 

(i)  An  agency  may  treat  a  request  for 
law  enforcement  records  compiled  in  the 
course  of  an  ongoing  criminal 
investigation  as  not  subject  to  the 
requirements  of  the  FOIA  when: 

(A)  there  is  no  reason  to  believe  the 
subject  of  the  investigation  is  aware  of 
its  pendency;  and 

(B)  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 
The  agency  may  treat  such  records  as 
outside  the  FOIA  only  as  long  as  those 
circumstances  exist.  The  proper 
response  to  the  requester  states  that  no 
records  were  found. 

(ii)  Request  for  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  of  the  Department 
of  the  Navy  under  the  informant's  name 
or  personal  identifier  may  be  treated  as 
not  subject  to  the  requirements  of  the 
FOIA  when: 

(A)  The  request  is  made  by  a  third 
party  according  to  the  informant's  name 
or  personal  identifier;  and 

(B)  The  informant's  status  as  an 
informant  has  not  been  officially 
confirmed. 

The  proper  response  to  the  requester 
should  state  that  no  records  were  found. 

(h)  Exemption  (b)(8} — Exempts  those 
records  contained  in  or  related  to 
examination,  operation,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(i)  Exemption  (b)(9) — Exempts  those 
records  containing  geological  and 
geophysical  information  and  data, 
including  maps,  concerning  wells. 

Subpart  C— Addresses  for  Department 
of  the  Navy  Records  and  Locations  for 
Public  Inspection 

§  701.31    Addresses  for  rsquests  for 
Departmsnt  of  the  Navy  rscords. 

Members  of  the  public  should  address 
requests  to  the  Commanding  Officer  or 


head  of  the  activity  where  the  record  is 
located.  When  the  official  having 
custody  of  the  record  is  not  known,  the 
request  should  be  addressed  to  the 
originating  official  or  the  official  having 
primary  responsibility  for  the  subject 
matter  involved.  The  following  are  the 
most  commonly  requested  types  of 
records: 

(a)  Audit  Reports.  Send  requests  for 
internal  audit  matters  to  the  Auditor 
General  of  the  Navy,  P.O.  Box  1206, 
Falls  Church,  VA  22041. 

(b)  Chaplain  Corps.  Send  requests  for 
religious  affairs  matters  to  the  Chief  of 
Chaplains,  Navy  Department, 
Washington,  DC  20370. 

(c)  Civilian  Personnel  Records.  (1) 
Send  requests  for  personnel  records  of 
current  civilian  employees,  or  those 
separated  from  Federal  employment  less 
than  30  days,  to  the  employing 
installation  marked  to  the  attention  of 
the  civilian  personnel  officer. 

(2)  Send  requests  for  individuals 
formerly  employed  by  the  Department  of 
the  Navy,  or  separated  from  Federal 
employment  for  more  than  30  days,  to 
the  Director,  National  Personnel 
Records  Center,  (Civilian  Personnel 
Records),  111  Winnebago  Street,  St 
Louis,  MO  63110. 

(d)  Contractual/procurement  records 
and  related  matters.  (1)  Send  requests 
for  copies  of  Navy  procurement 
directives  and  Defense  Federal 
Acquisition  Regulations  (DFARs)  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 

(2)  Send  requests  for  copies  of  current 
contracts  to  the  contracting  officer  or 
head  of  the  procurement  activity  when- 
known.  If  unknown,  submit  requests  for 
Navy  contracts  to  the  Chief  of  Naval 
Operations  (OP-09B30),  Pentagon, 
Washington,  DC  20350-2000  and  Marine 
Corps  contracts  to  the  Deputy  Chief  of 
Staff  for  Installations  and  Logistics,  U.S. 
Marine  Corps,  Washington,  DC  20380. 

(e)  Courts-martial  records.  (1)  Send 
requests  for  records  of  trial  by  general 
courts-martial  or  special  courts-martial 
which  resulted  in  a  bad  conduct 
discharge,  or  involving  commissioned 
officers  to  the  Judge  Advocate  General, 
Code  20, 200  Stovall  Street,  Alexandria, 
VA  22332-2400. 

(2)  Send  requests  for  records  of  trial 
by  summary  courts-martial  or  special 
courts-martial  not  involving  a  bad 
conduct  discharge  to  the  officer  having 
supervisory  authority  in  the  review 
process. 

(f)  Naval  Inspector  General  reports. 
Send  requests  for  Navy  hotline 
complaints  and  all  other  investigations 
and  inspections  conducted  by  the 


NAVINSGEN  to  the  Naval  Inspector 
General,  Navy  Department.  Washington, 
DC  20370.  Send  requests  for  local 
command  Inspector  General  (IG)  reports 
to  the  local  IG  office. 

(g)  Investigative  records.  (1)  Send 
requests  for  NIS  investigatory  records 
and  related  matters  to  the  Commander, 
Naval  Investigative  Service  Command, 
Washington,  DC  20388. 

(2)  Send  requests  for  JAG  Manual 
investigative  reports  to  the  Judge 
Advocate  General,  Code  21,  Navy 
Department.  200  Stovall  Street. 
Alexandria.  VA  22332-2400. 

(3)  Send  requests  for  mishap 
investigative  reports  to  the  Commander, 
Naval  Safety  Center,  Naval  Air  Station. 
Norfolk.  VA  23511. 

(h)  Legal  matters— {1)  General 
Counsel  legal  matters.  Those  relating  to 
the  acquisition,  custody,  management, 
transportation,  taxation,  and  disposition 
of  real  and  personal  property,  and  the 
procurement  of  services,  including  the 
fiscal,  budgetary,  and  accounting 
aspects  thereof,  excepting,  however,  tort 
claims  and  admiralty  claims  arising 
independently  of  contract,  and  matters 
relating  to  the  naval  petroleum  reserves; 
operations  of  the  Mihtary  Sealift 
Command,  excepting  tort  and  admiralty 
claims  arising  independently  of  contract; 
the  Office  of  the  Comptroller  of  the 
Navy:  procurement  matters  in  the  field 
of  patents,  inventions,  trademarks, 
copyrights,  royalty  payments,  and 
similar  matters,  including  those  in  the 
Defense  Federal  Acquisition  Regulations 
(DFARs),  and  Navy  procurement 
directives;  and,  industrial  security 
claims  and  Htigation  should  be  ducted 
to  the  Office  of  Counsel  of  the 
concerned  activity.  If  unknown,  submit 
to  the  General  Counsel,  Navy 
Department,  Washington,  DC  20360. 

(2)  fudge  Advocate  General  legal 
matters.  In  addition  to  military  law,  all 
matters  except  those  outside  the 
jurisdiction  of  the  General  Counsel 
should  be  directed  to  the  Judge 
Advocate  General,  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

(h)  Medical  records.  (1)  Send  requests 
for  inpatient  medical  treatment  records 
of  active  duty  Navy  and  Marine  Corps 
personnel  and  their  dependents  to  the 
medical  treatment  facility  where  the 
patient  is  or  was  treated.  These  records 
are  held  for  two  years  and  then  retired 
to  the  National  Personnel  Records 
Center,  9700  Page  Avenue,  St.  Louis,  MO 
63132. 

(2)  Send  requests  for  outpatient 
medical  treatment  records  of  active  duty 
Navy  and  Marine  Corps  personnel  and 
their  dependents  to  the  military 
treatment  facility  attached  to  the 
command  at  which  they  are  assigned. 


(3)  Send  requests  for  outpatient 
medical  records  of  Navy  personnel 
separated  (discharged,  retired,  or 
deceased)  for  less  than  four  mondis  to 
the  Commanding  Officer,  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70149-7800.  After  four  months,  send 
requests  to  Director,  National  Personnel 
Records  Center  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132.  Send  requests  for 
dependents'  outpatient  records  to  the 
last  medical  facility  where  treatment 
was  provided  if  within  two  years  of 
sponsor's  release/separation  from  the 
service.  After  the  two  years,  send 
requests  to  Director.  National  Personnel 
Records  Center,  (Military  Personnel 
Records),  9700  Page  Avenue,  St.  Louis, 
MO  63132. 

(4)  Send  requests  for  outpatient 
medical  records  of  Marine  Corps 
personnel  separated  (discharged, 
retired,  or  deceased)  for  less  than  four 
months  to  Director.  Marine  Corps 
Reserve  Support  Center.  10950  EI  Monte 
Street.  Overiand  Park,  KS  66211-1408. 
After  four  months,  send  requests  to 
Director,  National  Personnel  Records 
Center,  (Military  Personnel  Records), 
9700  Page  Avenue,  St.  Louis,  MO  63132. 
Requests  for  dependents,  outpatient 
records  should  be  addressed  to  the  last 
medical  facility  where  treatment  was 
provided  if  within  two  years  of  active 
duty  member's  release/separation  from 
the  service.  After  two  years,  send 
requests  to  Director,  National  Personnel 
Records  Center,  (Military  Personnel 
Records),  9700  Page  Avenue,  St  Louis, 
MO  63132. 

(5)  When  the  location  of  a  military 
member  or  dependent's  medical  record 
is  not  known,  send  requests  to 
Commander,  Naval  Medical  Command, 
Navy  Department  Washington,  DC 
20312. 

(6)  Send  requests  for  medical  records 
of  drilling  reservists  to  the  reserve 
centers  where  they  are  assigned. 

(7)  Send  requests  for  medical  records 
of  inactive  or  retired  reservists  to 
Commanding  Officer,  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70149-7800. 

(8)  Civilian  employee  medical  records. 
Send  requests  to  the  medical  facility 
where  the  person  is/was  treated.  After 
two  years,  send  requests  to  Director, 
National  Personnel  Records  Center, 
(Civilian  Personnel  Records),  111 
Winnebago  Street  St  Louis,  MO  63118. 

Ii)  Military  personnel  records.  (1) 
Send  requests  for  records  of  active  duty 
Navy  personnel,  or  those  separated 
(discharged,  retired,  or  deceased  for  up 
to  one  year)  to  Commander,  Naval 
Military  Personnel  Command.  Navy 
Department  Washington,  DC  20376  and 


for  Marine  Corps  personnel  to 
Commandant  of  the  Marine  Corps, 
(Code  M).  Navy  Department 
Washington,  DC  20380. 

(2)  Send  requests  for  records  of  Navy 
and  Marine  Corps  personnel  separated 
(discharged,  retired  or  deceased)  for 
more  than  one  year  and  inactive 
reservists  to  Director,  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page  Avenue 
St  Louis.  MO  63132. 

(3)  Send  requests  for  former  officer 
personnel  separated  prior  to  1902  and 
former  enlisted  personnel  separated 
prior  to  1885  to  Chief.  Military  Service 
Branch.  Military  Archives  Division. 
National  Archives.  Washington.  DC 
20408. 

(4)  Send  requests  for  records  of 
drilling  reservists  to  the  member's 
servicing  personnel  support  unit 

(5)  Send  requests  for  records  of 
inactive  duty  reservists  who  still  have 
an  obligation  to  the  Navy  to  the 
Commanding  Officer,  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70149-7800. 

(6)  Send  requests  for  records  of 
separated  reservists  who  have  not 
retired  to  the  Director,  National 
Personnel  Records  Center,  (Military 
Personnel  Records).  9700  Page  Avenue. 
St  Louis,  MO  63132. 

(7)  Send  requests  for  records  of  retired 
reservists  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center,  New 
Orieans,  LA  70149-7800. 

(k)  Publications.  (1)  Send  requests  for 
unclassified  instructions,  other  than 
Secretary  of  the  Navy  Instructions, 
issued  under  the  Department  of  the 
Navy's  directives  issuance  system  and 
subject  index  thereof  (NAVPUBNOTE 
5215)  to  the  Commanding  Officer,  Naval 
Publications  and  Forms  Center,  5801 
Tabor  Avenue,  I%iladelphia,  PA  19120- 

(2)  Send  requests  for  all  Secretary  of 
the  Navy  Instructions  and 
OPNAVINSTs  mariced  FOUO  or 
classified  to  the  Chief  of  Naval 
Operations,  {OP-09B30).  Pentagon. 
Washington,  DC  20350-2000. 

(3)  Send  requests  for  Marine  Corps 
directives,  publications,  and  manuals  to 
Commandant  of  the  Mftrine  Corps.. 
(Code  HQS).  Navy  Department 
Washington  DC  20380. 

(4)  Send  requests  for  militaiy 
specifications,  standards,  and 
handbooks  to  the  Commanding  Officer, 
Naval  Publications  and  Forms  Center, 
5801  Tabor  Avenue,  Philadelphia,  PA 
19120-5099. 

(1)  Research  records.  Send  requests 
for  records  regarding  basic  research  and 
grants  to  the  activity  having  custody  of 


ffm*- 


HMHHHr 


52154 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Rules  and  Regulations 


the  record.  If  unknown,  send  to  the  Chief 
of  Naval  Research,  800  North  Quincy 
Street.  Arlington.  VA  22217. 

(m)  Systems  commands — (1) 
Aeronautical  weapons  systems.  Send 
requests  for  information  on  aeronautical 
weapons  systems,  associated  sub- 
systems and  related  systems  and 
equipment  to  the  Commander,  Naval  Air 
Systems  Command,  Naval  Air  Systems 
Command  Headquarters,  Washington. 
DC  20361. 

(2)  Facilities.  Send  requests  for 
information  on  facilities  and  land 
management  (design,  construction,  and 
maintenance;  utilities;  housing:  and  real 
estate  matters)  to  the  Commander, 
Naval  Facilities  Engineering  Command. 
200  Stovall  Street.  Alexandria.  VA 
22332. 

(3)  Ships.  Send  requests  for 
information  on  ships  and  ordnance 
materials  to  the  Commander,  Naval  Sea 
Systems  Command,  Naval  Sea  Systems 
Command  Headquarters.  Washington. 
DC  20362. 

(4)  Space  and  Naval  Warfare.  Send 
requests  for  information  on  development 
technologies  regarding  battle  force 
architecture  and  engineering,  space 
communications,  navigation,  undersea 
and  ocean  surveillance,  oceanographic 
matters,  anti-submarine  warfare, 
information  transfer  systems,  and 
information  management  systems  to  the 
Commander,  Space  and  Naval  Warfare 
Systems  Command.  Washington.  DC 
20363-5100. 

(5)  Supply.  Send  requests  for 
information  on  naval  supply  matters  to 
the  Commander.  Naval  Supply  Systems 
Command.  Naval  Supply  Systems 
Command  Headquarters.  Washington. 
DC  20376  and  for  Marine  Corps  supply 
matters  to  the  Commandant  of  the 
Marine  Corps.  (Code  L).  HQ  USMC. 
Washington.  DC  20308. 

(n)  Ships  deck  logs.  Send  requests  for 
ships  deck  logs  originating  after  30  June 
1945  to  the  Director,  Naval  Historical 
Center,  Ships  Histories  Section. 
Washington,  Navy  Yard,  Washington, 
DC  20374.  Those  originated  prior  to  1945 
are  held  by  Chief.  Military  Reference 
Branch,  Military  Archives  Division. 
National  Archives,  Washington.  DC 
2040a 

(o)  Supply  catalogs.  Send  requests  for 
Navy  and  Federal  supply  catalogs, 
master  cross-reference  indexes,  and 
related  cataloging  publications 
(cataloging  handbooks  such  as  H2-1  and 
H-3  and  Federal  manuals  for  supply 
cataloging,  such  as  MI-I,  -2  and  -3)  to 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington.  DC  20402-^325. 

(p)  Technical  reports.  Send  requests 
for  unclassified  technical  reports  on 


publications  to  the  Director,  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield.  VA  20402. 

(q)  If  requesters  are  unable  to 
determine  the  official  having  cognizance 
over  the  requested  records,  they  should 
send  their  request  for  naval  matters  to 
the  Chief  of  Naval  Operations,  (Code 
09B30).  Pentagon.  Washington,  DC 
20350-  2000  and  Marine  Corps  matters 
to  Commandant  of  the  Marine  Corps, 
HQMC  (Code  MlO),  Navy  Department. 
Washington.  DC  20380. 

§701.32    LocatkMwatwhiehDtpartfiwntof 
ttw  Navy  rsconto  arc  avaHabto  for  pubMc 
InspcctkNi. 

(a)  Navy  Department  Library.  The 
Navy  Department  Library  is  located  at 
the  Washington  Navy  Yard,  Building  44, 
Second  Floor.  U.S.  Naval  Station,  9th 
and  M  Streets.  SE..  Washington.  DC 
20374. 

(1)  Hours  of  Operation.  9  a.m.  to  4 
p  jn.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held.  The 
library  has  130,000  volumes  of 
information  of  interest  to  the  Navy,  such 
as  naval  and  general  history, 
international  law  and  diplomacy,  naval 
architecture  and  shipbuilding,  naval 
customs  and  traditions,  naval  shore 
stations,  yards  and  bases,  uniforms, 
insignia,  awards  and  flags,  geography, 
travel  and  guide  books,  aviation.  Navy 
music,  etc.  Also  contained  are 
approximately  5,000  rare  book 
collections.  Additionally,  the  library  has 
an  index  by  subject  matter  of  materials 
held.  i.e..  NAVPUBNOTE  5215. 
"Consolidated  Subject  Index."  a  semi- 
annual publication  which  lists 
instructions  originated  by  Washington 
Headquarters  organizations  and  Marine 
Corps  directives  system  checklist  of 
directives  distributed  outside 
Headquarters.  U.S.  Marine  Corps.  The 
library  is  equipped  with  desks  and  study 
carrels  for  library  users  and  has 
specialized  devices  to  facilitate 
research,  such  as  microfilm  reader/ 
printers,  copy  machines,  and  outlets  for 
tape  recorders. 

(b)  Defense  Reading  Room.  The 
Defense  Reading  Room  is  located  in 
Room  2E165  of  the  Pentagon. 
Washington.  DC  20310.  Due  to  building 
security,  upon  arrival  at  the  Pentagon, 
call  695-3973  to  arrange  for  an  escort  to 
the  Reading  Room. 

(1)  Hours  of  Operation.  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held.  Microfiche 
copies  of  indexes  and  decisional 
documents  regarding  Navy  Discharge 
Review  Board  and  Board  for  Correction 
of  Naval  Records  proceedings. 


(c)  Law  Library  of  the  fudge  Advocate 
General.  The  law  library  is  located  at 
the  Hoffman  Building  #2,  Room  9S47, 
200  Stovall  Street.  Alexandria.  VA 
22332-2400. 

(1)  Hours  of  Operation.  9  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held.  The 
library  has  published  and  unpublished 
decisions  of  the  Navy-Marine  Corps 
Court  of  Military  Review,  Navy  and 
Marine  Corps  directives,  miscellaneous 
superseded  manuals,  and  courts-martial 
orders  and  the  Navy  Department 
Bulletin. 

Subpart  D— Fee  Guidelines 

$701.40    FOIAftM. 

(a)  Introduction.  The  fees  described  in 
this  section  apply  to  FOIA  requests  and 
conform  to  the  Office  of  Management 
and  Budget  Uniform  Fee  Schedule  and 
Guidelines.  They  reflect  direct  costs  for 
search,  review  (in  the  case  of 
commercial  requesters],  and  duplication 
of  documents,  collection  of  which  are 
permitted  by  the  FOLA.  The  guidelines 
are  not  intended  to  imply  that  fees  must 
be  charged  for  providing  information  to 
the  public  in  the  routine  course  of 
business,  nor  are  they  meant  as  a 
substitute  for  any  other  schedule  of  fees, 
such  as  those  in  NAVCOMPTMAN.  Vol. 
3,  CH-339.  which  does  not  supersede  the 
collection  of  fees  under  FOIA.  This 
enclosure  does  not  supersede  fees 
chargeable  under  a  statute  specifically 
setting  the  level  of  fees  for  particular 
types  of  records.  A  "statute  specifically 
providing  for  setting  the  level  of  fees  for 
particular  types  of  records"  means  any 
statute  that  enables  a  government 
agency,  such  as  the  Government  Printing 
Oi^ice  (GPO)  or  the  National  Technical 
Ii^ormation  Service  (NTIS),  to  set  and 
collect  fees.  Naval  activities  should 
ensure  that  documents  responsive  to  a 
request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  GPO  or 
NTIS.  Naval  activities  should  inform 
requesters  of  the  steps  necessary  to 
obtain  records  from  those  sources. 

(b)  Definitions.  (1)  "Direct  costs" 
means  those  expenditures  a  naval 
activity  actually  incurs  in  searching  for. 
reviewing  (in  the  case  of  commercial 
requesters),  and  duplicating  documents 
to  respond  to  an  FOLA  request.  Direct 
costs  include,  for  example,  the  salary  of 
the  employee  performing  the  work  (the 
employee's  basic  rate  of  pay  plus  16 
percent  of  that  rate  to  cover  benefits), 
and  the  costs  of  operating  duplicating 
machinery.  Not  included  are  overhead 
expenses,  such  as  costs  of  space. 


•iMfV 


MAMliillAi 


Federal  Regbter  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Rules  and  Regulations      52155 


heating,  or  lighting  the  facility  where 
records  are  stored.  s 

(2)  "Search"  includes  all  time  spentV 
looking  for  material  responsive  to  a     \ 
request  and  a  page-by-page  or  line-by- 
line identification  (if  necessary)  of 
material  in  the  document  to  determine  if 
it.  or  portions  thereof,  are  responsive  to 
the  request  Naval  activities  should 
ensure  that  searches  are  efficient  and 
completed  in  the  least  expensive 
manner  to  minimize  costs  to  the  naval 
activity  and  the  requester.  For  example, 
naval  activities  should  not  do  a  line-by- 
line search  when  duplicating  an  entire 
document  containing  responsive 
information  would  be  less  expensive 
and  quicker  to  comply  with  the  request. 
Time  spent  reviewing  documents  to 
determine  whether  to  apply  one  or  more 
of  the  statutory  exemptions  is  not  search 
time,  but  review  time. 

(3)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document  in 
response  to  an  FOIA  request.  Copies 
can  be  paper  copy,  microfiche, 
audiovisual,  or  machine  readable 
documentation  (e.g..  magnetic  tape  or 
disc).  Every  effort  will  be  made  to 
ensure  that  the  copy  provided  is  in  a 
form  reasonably  usable  by  requesters.  If 
copies  are  not  clearly  usable,  the 
requester  will  be  notified  that  their  copy 
is  the  best  available  and  the  agency's 
master  copy  will  be  made  available  for 
review  upon  appointment.  For 
duplicating  of  computer  tapes  and 
audiovisuals,  the  cost,  including  the 
operator's  time  shall  be  charged.  If  a 
naval  activity  estimates  that  assessable 
duplication  charges  may  exceed  $25,  it 
shall  notify  the  requester  of  the 
estimate,  unless  the  requester  has 
indicated  in  advance  his  or  her 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  notice  shall  offer  the 
requester  the  opportimity  to  confer  with 
naval  personnel  to  reformulate  the 
request  to  meet  his  or  her  needs  at  a 
lower  cost. 

(4)  "Review"  refers  to  examining 
documents  responsive  to  an  FOIA 
request  to  determine  whether  one  or 
more  of  the  statutory  exemptions  permit 
withholding.  It  also  includes  processing 
the  dociunents  for  disclosure,  such  as 
excising  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  on  applying  the 
exemptions.  Charges  may  be  assessed 
only  for  the  initial  review.  Naval 
activities  may  not  charge  for  reviews 
during  an  administrative  appeal  of  an 
exemption  already  applied.  Records  or 
portions  of  records  withheld  in  hill 
under  an  exemption  subsequently 
determined  not  to  apply,  may  be 
reviewed  again  to  determine  the 


applicability  of  other  exemptions  not 
previously  considered  and  the  costs  for 
such  a  subsequent  review  could  be 
assessed. 

(5)  "Commercial  use  request"  refers  to 
a  request  from  or  on  behalf  of  one 
seeking  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interest  of  the  requester.  In 
determining  whether  a  requester  belongs 
to  this  category,  naval  activities  must 
determine  die  requester's  use  of  the 
documents  requested.  Naval  activities 
should  seek  additional  clarification 
assigning  the  request  to  a  specific 
category  when  doubting  the  intended 
use  of  the  requester,  or  where  the  use  is 
not  from  the  request  itself. 

(6)  "Educational  institution"  refers  to 
a  preschool  public  or  private 
elementary  or  secondary  school, 
institution  of  graduate  higher  education, 
institution  of  undergraduate  higher 
education,  institution  of  professional 
education,  and  an  institution  of 
vocational  education  operating  a 
program(s)  of  scholarly  research. 

(7)  "Non-commercial  scientific 
institution"  refers  to  an  institution 
operated  solely  for  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry  and  not  operated  on 
a  "commercial"  basis. 

(8)  "Representative  of  the  news 
media"  refers  to  any  person  actively 
gathering  news  for  an  entity  organized 
and  operated  to  publish  or  broadcast 
news  to  the  public.  "News"  means 
information  about  current  events  or  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  station  broadcasting  to  the 
public  at  large  and  publishers  of 
periodicals  when  qualifying  as 
disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  all-inclusive.  As 
traditional  methods  of  news  delivery 
evolve  (e.g..  electronic  dissemination  of 
newspapers  through 
telecommunications  services) 
alternative  media  would  be  included  in 
this  category.  "Freelance"  joumaHsts 
may  be  considered  as  working  for  a 
news  organization  if  they  can 
demonstrate  a  basis  for^xpecting 
publication  by  that  organization,  even  if 
not  actually  employed.  Proof  may  be  by 
publication  contract  but  naval  activities 
may  also  look  to  the  requester's  past 
publication  record  in  making  this 
determination. 

(9)  "All  other  requesters"  refers  to 
persons  who  do  not  qualify  as  an 
educational  institution,  non-commercial 
scientific  institution,  representative  of 


the  news  media,  or  commercial  use 
requester.  An  example  is  a  nonprofit 
organization. 

(c)  Application— {1)  Commercial 
requesters.  When  records  are  requested 
for  conunercial  use,  fees  shall  be 
assessed  to  recover  reasonable  standard 
charges  for  document  search,  review, 
and  duplication.  Requesters  must 
reasonably  describe  the  records  sought 
When  naval  activities  review  a  request 
for  documents  for  commercial  use,  they 
'  should  assess  charges  which  recover  the 
full  direct  costs  of  searching  for, 
reviewing  for  release,  and  duplicating 
the  records  sought  Commercial 
requesters,  are  not  entitled  to  two  hours 
of  free  search  time  and  100  free  pages  of 
documents,  however,  fees  totaling  $15  or 
less  shall  be  waived.  Commercial 
requesters  are  not  normally  entitled  to  a 
waiver  or  reduction  of  fees  based  upon 
an  assertion  that  disclosure  would  be  in 
the  public  interest.  Because  use  of  the 
requested  materials  is  the  exclusive 
determining  criteria,  a  commercial 
enterprise  may  make  a  request  that  is 
not  for  commercial  use.  It  is  cdso 
possible  that  a  nonprofit  organization 
could  make  a  request  for  commercial 
use.  Such  situations  must  be  addressed 
on  a  case-by-case  basis. 

(2)  Educational  institution  requesters. 
When  a  request  is  made  by  an 
educational  institution  whose  purpose  is 
scholarly,  research  fees  shall  be  limited 
to  reasonable  standard  charges  for 
document  duplication  (excluding 
charges  for  the  first  100  pages). 
Requesters  must  reasonably  describe 
the  records  being  sought  and  must  show 
that  the  request  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for 
commercial  use,  but  in  furtherance  of 
scholarly  research. 

(3)  Non-commercial  scientific 
institution  requesters.  When  the  request 
is  made  by  a  non-commercial  scientific 
institution  whose  purpose  is  scientific 
research  fees  shall  be  limited  to  only 
reasonable  standard  charges  for 
document  duplication  (excluding 
charges  for  the  first  100  pages). 
Requesters  must  reasonably  describe 
the  records  sought  and  must  show  that 
the  request  is  being  made  under  the 
auspices  of  a  qualifying  institution  and 
that  records  are  not  sought  for 
commercial  use.  but  in  furtherance  of 
scientific  research. 

(4)  Representatives  of  the  news 
media,  (i)  When  the  request  is  made  by 
a  representative  of  the  news  media,  fees 
shall  be  limited  to  only  reasonable 
standard  charges  for  document 
duplication  (excluding  charges  for  the 
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first  100  pages).  Requesters  must 
reasonably  describe  the  records  sought. 

(ii)  Representatives  of  the  news  media 
must  meet  the  criteria  defined  in 
paragraph  (b)(8)  and  the  request  must 
not  be  made  for  commercial  use.  A 
request  for  records  supporting  the  new 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  For 
example,  a  request  by  a  newspaper  for 
records  relating  to  an  on-going 
investigation  of  a  defendant  in  a  current 
criminal  trial  of  public  interest  could  be 
presumed  to  be  a  request  from  an  entity 
eligible  for  inclusion  in  this  category, 
and  entitled  to  records  at  the  cost  of 
duplication  alone  (excluding  charges  for 
the  ftrst  100  pages). 

(5)  All  other  requesters.  Naval 
activities  shall  charge  requesters  who  do 
not  flt  into  any  of  the  above  categories 
fees  to  recover  the  full  direct  cost  of 
search  and  duplicating  records,  except 
the  first  two  hours  of  search  time  and 
the  Hrst  100  pages  of  duplication  shall 
be  furnished  without  charge.  Requesters 
must  reasonably  describe  the  records 
sought.  Requests  from  subjects  about 
themselves  wiU  continue  to  be  treated 
under  the  fee  provisions  of  the  Privacy 
Act  (see  Subpart  E]  which  permit  fees 
only  for  duplication.  Naval  activities  are 
reminded  that  this  category  of  requester 
may  be  eligible  for  a  waiver  or  reduction 
of  fees  if  it  is  in  the  public  hiterest. 

(d)  Pee  restrictions.  (1)  A  naval 
Gctivity  may  not  charge  fees  if  the  costs 
of  routine  collection  and  processing  of 
the  fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee.  Except  for  requesters 
seeking  documents  for  a  commercial 
use,  naval  activities  shall  provide  the 
first  two  hours  of  search  time  and  the 
first  100  pages  of  dupHcation  without 
charge.  For  example,  for  a  request  (other 
than  one  from  a  commercial  requester) 
involving  two  hours  and  ten  minutes  of 
search  time  and  105  pages  of  documents, 
a  naval  activity  would  recover  the  cost 
of  only  ten  minutes  of  search  time  and 
five  pages  of  duplication.  If  this 
processing  cost  was  equal  to  or  less 
than  the  cost  to  the  naval  activity  for 
billing  the  requester  and  processing  the 
fee  collected  (i.e.,  $15],  no  charges  would 
result. 

(2)  Requesters  receiving  the  first  two 
hours  of  search  and  100  pages  of 
duplication  without  charge  are  entitled 
to  such  only  once  per  request. 
Consequently,  if  after  completing  its 
portion  of  a  request,  a  naval  activity 
refers  the  request  to  another  naval 
activity  to  act  on  their  portion  of  the 
request,  the  referring  naval  activity  shall 
inform  the  recipient  of  the  amount  of 
search  time  and  duplication  cost  to  date 
so  the  final  Navy  response  will  address 


all  fees  in  the  processing  of  the  request. 
For  referrals  to  other  federal  agencies  or 
DOD  components,  if  the  naval  costs  of 
processing  the  request  are  chargeable 
based  on  fee  guidelines,  the  fees  should 
be  collected  horn  the  requester  and  the 
recipient  of  the  referral  advised  of  the 
fee  status  of  the  request.  If  the  fees  are 
not  chargeable  based  on  the  fee 
guidelines,  the  recipient  of  the  referral 
should  be  advised  of  the  naval  fees 
associated  with  the  processing  of  the 
request 

(3)  fat  determining  the  "cost  of 
collecting  a  fee,"  consider 
administrative  costs  to  the  naval 
activity  of  receiving  and  recording  a 
remittance,  and  processing  the  fee  for 
deposit  hi  the  l^asury  Department's 
special  account.  The  Treasiuy's  cost  to 
handle  such  remittance  is  negligible  and 
shall  not  be  considered  in  a  naval 
activity's  determination. 

(4)  To  determine  cost,  "^ages"  refers 
to  standard  size  paper  copies,  normally 
8V4"  X 11"  or  11"  X 14".  Thus,  requesters 
would  not  be  entitled  to  100  microfiche 
or  100  computer  disks,  for  example.  A 
microfiche  containing  the  eqidvalent  of 
100  pages  or  100  pages  of  computer 
printouts,  meets  this  restriction. 

(5)  For  computer  searches,  the  first 
two  free  hours  will  be  determined  by  the 
salary  scale  of  the  individual  doing  the 
computer  search.  For  example,  when  the 
direct  costs  of  the  computer  central 
processing  unit,  input-output  devices, 
and  memory  capacity  equal  $24  (two 
hours  of  equivalent  search  at  the  clerical 
level)  of  computer  costs  in  excess  of  that 
amount  are  chargeable  as  computer 
search  time. 


8701.41    Feet 

(a)  When  the  naval  activity 
determines  that  waiver  or  reduction  of 
fees  is  in  the  public  interest,  documents 
will  be  furnished  without  charge  or  at  a 
reduced  charge.  It  is  in  the  public 
interest  when  furnishing  the  information 
is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Department  of  the 
Navy,  and  is  not  primarily  in  the 
conmiercial  interest  of  the  requester. 

(b)  Fees  shall  be  waived 
automatically  for  all  requesters  when 
direct  costs  for  an  FOLA  request  total 
$15  or  less. 

(c)  Decisions  to  waive  or  reduce  fees 
that  exceed  the  automatic  fee  waiver 
threshold  shall  be  made  on  a  case-by- 
case  basis  when: 

(1)  Disclosure  of  the  information  "is  in 
the  public  interest  because  it  is  Ukely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government." 


(i)  Subject  of  the  requester.  Naval 
activities  should  analyze  whether  the 
subject  matter  of  the  request  involves 
issues  which  will  significantly 
contribute  to  the  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  the  Navy.  Requests  for 
records  in  the  possession  of  the 
Department  of  the  Navy  originated  by 
non-government  organizations  and 
sought  for  their  intrinsic  content  rather 
than  informative  value  will  not  likely 
contribute  to  public  understanding  of  the 
operations  or  activities  of  the 
Department  of  the  Navy.  Examples  of 
such  records  are  press  clippings, 
magazine  articles,  or  records  forwarding 
a  particular  opinion  or  concern  from  a 
member  of  the  public  regarding  a  naval 
activity.  Similarly,  disclosures  of  records 
of  considerable  age  may  or  may  not 
bear  directly  on  the  current  activities  of 
the  Department  of  the  Navy;  however, 
the  age  of  a  particular  record  shall  not 
be  the  sole  criteria  for  determining  the 
value  of  a  document.  These  requests 
must  be  closely  reviewed  while 
considering  the  requester's  stated 
purpose  for  the  records  and  the  potential 
for  public  understanding  of  the 
operations  and  activities  of  the 
Department  of  the  Navy. 

(ii)  Informative  value  of  the 
information  to  be  disclosed.  Naval 
activities  should  analyze  the  substantive 
contents  of  a  record  or  portion  of  the 
record  to  determine  whether  disclosure 
is  meaningful  and  will  inform  the  public 
on  the  Department  of  the  Navy's 
operations  or  activities.  While  the 
subject  of  a  request  may  contain 
information  on  operations  or  activities 
of  the  Department  of  the  Navy,  it  may 
not  have  great  potential  for  contributing 
to  a  meaningful  understanding  of  these 
operations  or  activities.  An  example 
would  be  a  heavily  redacted  record, 
with  only  random  words,  fragmented 
sentences,  or  paragraph  headings.  A 
determination  as  to  whether  this  type  of 
record  %vill  contribute  to  the  public 
understanding  of  the  operations  or 
activities  of  the  Department  of  the  Navy 
must  be  weighed  against  the  requester's 
intended  use.  Another  example  is 
disclosure  of  information  already  in  the 
public  domain  or  nearly  identical 
information  may  add  no  meaningful  new 
information  on  the  Department  of  the 
Navy's  operations  and  activities. 

(iii)  Contribution  to  the  public's 
understanding  irom  disclosure. 
Disclosure  contributes  to  the  public's 
understanding  when  disclosure  will 
inform  or  have  the  potential  to  inform 
the  public,  rather  than  the  individual 
requester  or  small  segment  of  interested 
persons.  The  requester's  identity 


determines  whether  the  requester  has 
the  capability  and  intention  to 
disseminate  the  information  to  the 
public.  Assertions  of  plans  to  write  a 
book,  research  a  particular  subject, 
doctoral  dissection  work,  or  indigence 
are  insufficient.  Requester  must 
demonstrate  the  capacity  to  disclose  the 
information  in  a  manner  informative  to 
the  general  public.  Requesters  should 
describe  their  qualifications,  nature  of 
their  research,  purpose  of  the  requested 
information,  and  intended  means  of 
dissemination  to  the  public. 

(iv)  The  significance  of  the 
contribution  to  public  understanding. 
Naval  activities  must  assess  the 
significance  or  impact  of  disclosure 
against  the  current  level  of  public 
knowledge  or  understanding  prior  to  the 
disclosure.  In  other  words,  will 
disclosure  on  a  current  subject  of  wide 
public  interest  be  unique  in  contributing 
previous  unknown  facts,  thereby 
enhancing  public  knowledge,  or  will  it 
basically  duplicate  what  is  already 
known  by  the  general  public.  Naval 
activities  shall  not  make  value 
judgments  whether  the  information  is 
important  enough  to  be  made  public. 

(2)  Disclosure  of  the  hiformation  "is 
not  primarily  in  the  commercial  interest 
of  the  requester." 

(i)  Existence  and  magnitude  of  a 
commercial  interest.  If  the  request  is  a 
commercial  interest,  naval  activities 
should  address  the  magnitude  of  that 
interest  to  see  if  the  requester's 
commercial  interest  is  primary,  as 
opposed  to  any  secondary  personal  or 
non-commercial  interest.  In  addition  to 
profit  making  organizations,  individual 
persons  or  other  organizations  may  have 
a  commercial  interest  in  obtaining 
certain  records.  Where  it  is  difficult  to 
determine  whether  this  is  a  commercial 
requester,  naval  activities  may  infer  it 
from  the  requester's  identity  and 
circumstances  of  the  request.  The 
requester's  commercial  benefit  must 
clearly  override  any  personal  or 
nonprofit  interest  to  apply  the 
commercial  standards  of  the  FOLA 

(ii)  The  primary  interest  in  disclosure. 
Chice  a  requester's  commercial  interest 
has  been  determined,  naval  activities 
should  then  determine  if  disclosure 
would  be  primarily  in  that  interest.  This 
requires  balancing  the  commercial 
interest  of  the  request  against  any  public 
benefit  derived  as  a  result  of  that 
disclosure.  Where  the  public  interest 
served  is  beyond  that  of  the  requester's 
commercial  interest  a  waiver  or 
reduction  of  fees  would  be  appropriate. 
Conversely,  even  if  a  significant  public 
interest  exists  and  the  relative 
commercial  interest  of  the  requester  is 
greater  than  the  public  interest  then  a 


waiver  or  reduction  of  fees  would  be 
inappropriate.  For  example,  while  news 
media  organizations  have  a  commercial 
interest  as  business  organizations 
however,  their  role  of  disseminating 
news  to  the  public  can  ordinarily  be 
presumed  to  be  of  a  primary  interest 
Therefore,  any  commercial  interest  is 
secondary  to  the  primary  interest  in 
serving  the  public.  Similarly,  scholars 
writing  books  or  engaged  in  other  forms 
of  academic  research  may  recognize  a 
commercial  benefit  either  directiy  or 
indirectiy  (tiirough  the  institution  they 
represent);  however,  normally  such 
pursuits  are  primarily  undertaken  for 
educational  purposes,  and  charging  a  fee 
would  be  inappropriate.  Conversely, 
data  brokers  or  others  who  compile 
government  information  for  marketing 
can  normally  be  presumed  to  primarily 
have  a  commercial  interest 

(3)  The  above  factors  and  examples 
are  not  all  inclusive.  Each  fee  decision 
must  be  considered  on  a  case-by-case 
basis  the  merits  of  the  information 
provided  in  each  request  When  the 
decision  to  charge,  reduce,  or  waive  the 
fee  cannot  be  clearly  resolved,  naval 
activities  should  rule  in  favor  of  the 
requester. 

(c)  The  following  additional 
circumstances  describe  situations  where 
waiver  or  reduction  of  fees  are  most 
likely  warranted: 

(1)  A  record  is  voluntarily  created  to 
preclude  an  otherwise  burdensome 
effort  to  provide  voluminous  amounts  of 
available  records,  including  additional 
information  not  requested. 

(2)  A  previous  denial  of  records  is 
reversed  in  total  or  in  part,  and  the 
assessable  costs  are  not  substantial 
(e.g.,  $15-$30). 

S  701.42    Fee  ais— sment 

(a)  Fees  may  not  be  used  to 
discourage  requesters.  FOIA  fees  are 
limited  to  standard  charges  for  direct 
document  search,  review  (in  the  case  of 
commercial  requesters),  and  duplication. 

(b)  To  be  responsive  as  possible  to 
FOIA  requests  while  minimizing 
unwturanted  costs  to  the  taxpayer, 
naval  activities  shall: 

(1)  Analyze  each  request  to  determine 
the  category  of  the  requester.  If  the 
naval  activity's  determination  of  the 
category  of  the  requester  is  different 
than  that  claimed  by  the  requester,  the 
naval  activity  will: 

(i)  Notify  the  requester  that  additional 
justification  should  be  provided  to 
support  the  category  claimed,  and  that  a 
search  for  responsive  records  will  not  be 
initiated  until  agreement  on  the  category 
of  the  requester.  Absent  further  category 
justification  from  the  requester  and  a 
reasonable  period  of  time  (i.e.,  30 


calendar  days],  the  naval  activity  shall 
render  a  final  category  determination 
and  notify  the  requester  of  the 
determination,  including  administrative 
appeal  rights. 

(ii)  Advise  the  requester  that  a  search 
for  responsive  records  will  not  be 
initiated  until  the  requester  indicates  a 
willingness  to  pay  assessable  costs  for 
the  category  determined  by  the  naval 
activity. 

(2)  Requesters  must  submit  a  fee 
declaration  appropriate  for  these 
categories: 

(i)  Commercial  requesters  must 
indicate  a  willingness  to  pay  all  search, 
review,  and  dupUcation  costs. 

(ii)  Educational  or  non-commercial 
scientific  institution  or  news  media 
representatives.  Requesters  must 
indicate  a  tvillingness  to  pay  duplication 
charges  in  excess  of  100  pages,  if  more 
than  100  pages  of  records  are  desired. 

(iii)  All  others.  Requesters  must 
indicate  a  willingness  to  pay  assessable 
search  and  duplication  costs  if  more 
than  two  hours  of  search  effort  or  100 
pages  of  records  are  desired. 

(3)  If  the  above  conditions  are  not 
met  then  the  request  need  not  be 
processed  and  the  requester  shall  be  so 
informed. 

(4)  As  described  above,  naval 
activities  must  be  prepared  to  provide 
an  estimate  of  assessable  fees  to  the 
requester.  While  searches  vary  among 
naval  activities  and  an  estimate  is  often 
difficult  prior  to  an  actual  search, 
requesters  desiring  estimates  are 
entiUed  to  them  before  committing  to  a 
willingness  to  pay.  Should  naval  activity 
costs  exceed  the  amount  of  the  estimate 
or  the  amount  agreed  to  by  the 
requester,  the  amount  in  excess  of  the 
estimate  or  the  amount  agreed  to  shall 
not  be  charged  without  the  requester's 
agreement 

(5)  A  naval  activity  may  not  require 
advance  payment  of  any  fee  (i.e. 
payment  before  work  is  commenced  or 
continued  on  a  request)  unless  the 
requester  previously  failed  to  timely  pay 
fees  or  the  agency  determined  that  the 
fee  exceeds  $250.  A  timely  fashion  is  30 
calendar  days  from  the  date  of  billing  by 
the  naval  activity. 

(6]  Where  a  naval  activity  estimates 
or  determines  that  allowable  charges 
that  a  requester  may  be  required  to  pay 
are  likely  to  exceed  $250,  the  naval 
activity  should  notify  the  requester  of 
the  likely  cost  and  obtain  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payments,  or  require  an  advance 
payment  of  an  amoimt  up  to  the  full 
estimated  charges  for  requesters  without 
a  history  of  payment 
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(7)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e..  within  30  calendar  days 
from  the  date  of  the  billing),  the  naval 
activity  may  require  the  requester  to  pay 
the  full  amount  owed,  pay  any  interest, 
demonstrate  that  the  fee  had  been  paid, 
and  to  make  an  advance  payment  of  the 
full  amount  of  the  estimated  fee  before 
the  naval  activity  begins  to  process  a 
new  or  pending  request  Interest  is  at  the 
rate  prescribed  in  31  U.S.C  3717. 

(8)  Once  the  documents  are  ready  for 
release,  naval  activities  may  request 
payment  prior  to  forwarding  the 
documents  if  there  is  no  payment  history 
on  the  requester  or  if  the  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion  (i.e.,  within  30  calendar  days  of 
billing}.  If  the  requester  fails  to  pay  in  a 
timely  fashion,  paragraph  (b)(7)  of  this 
section  applies.  Naval  activities  may  not 
hold  documents  ready  for  release 
pending  payment  from  requesters  with  a 
history  of  prompt  payment. 

(9)  When  naval  activities  act  under 
paragraphs  (b)  (1)  through  (7)  of  this 
section,  the  time  limits  of  the  FOIA  (10 
working  days  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals,  plus  permissible 
extensions  of  time)  begin  after  the  naval 
activity  has  received  a  willingness  to 
pay  fees  or  fee  payments,  if  appropriate. 

(10)  Naval  activities  may  charge  for 
search  time  even  if  that  search  fails  to 
locate  records  responsive  to  the  request, 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure.  If  the  naval 
activity  estimates  that  search  charges 
are  likely  to  exceed  $25,  it  shall  notify 
the  requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  a  willingness  to  pay  fees  up 
to  the  estimated  amount.  The  notice 
shall  offer  the  requester  the  opportunity 
to  confer  with  the  naval  activity  to 
reformulate  the  request  and  to  lower 
costs. 

S  701.43    Aggragating  raqti— ta. 

Except  for  commercial  requesters,  a 
naval  activity  may  not  charge  for  the 
Hrst  two  hours  of  search  time  or  for  the 
ftrst  100  pages  of  reproduction.  A 
requester  may  not  Ble  multiple  requests 
at  the  same  time  each  is  seeking 
portions  of  a  document  or  dociunents  to 
avoid  payment  of  fees.  When  a  naval 
activity  reasonably  believes  that  a 
requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  into  a  series  of  requests  to 
evade  fees,  the  naval  activity  may 
aggregate  the  requests  and  charge 
accordingly.  In  determining  whether  it  is 
reasonable  to  aggregate  the  requests. 
consider  the  time  period  of  the  requests. 
For  example,  it  would  be  reasonable  to 


presume  that  multiple  requests  of  this 
type  made  within  a  30-day  period  had 
been  made  to  avoid  fees.  It  is  harder  to 
make  this  presumption  for  requests  over 
a  longer  time  period.  Before  aggregating 
requests  from  more  than  one  requester, 
naval  activities  must  have  a  concrete 
basis  to  conclude  that  the  requesters  are 
acting  in  concert  to  avoid  payment  of 
fees.  Naval  activities  may  not  aggregate 
multiple  requests  from  one  requester  on 
unrelated  subfects. 

S701.44    Effect  of  ttw  Debt  Coleedon  Ad 
of  1982  (Pub.  L  97-365). 

The  Debt  Ck)llection  Act  of  1982  (Pub. 
L  07-365)  provides  for  a  minimum 
annual  rate  of  interest  on  overdue  debts 
to  the  Federal  Government  Naval 
activities  may  charge  an  interest  penalty 
for  fees  outstanding  30  days  from  the 
date  of  billing  (the  first  demand  notice). 
The  interest  rate  shall  be  as  prescribed 
in  31  U.S.C  3717.  Naval  activities  should 
verify  the  current  interest  rate  with 
respective  accounting  and  finance 
offices.  After  one  demand  letier  has 
been  sent  and  30  calendar  days  have 
lapsed  with  no  payment  naval  activities 
may  submit  the  debt  to  the  respective 
accounting  and  finance  offices  for 
collection  under  the  Debt  CkiUection  Act 
of  1982. 

S  701.45    ComputatkMt  and  collection  of 


(a)  The  fee  schedule  in  this  section 
shall  be  used  to  compute  search,  review 
(in  the  case  of  commercial  requesters), 
and  duplication  costs  for  processing  an 
FOIA  request  Cost  shall  be  computed 
on  time  actually  spent  Time-based  and 
dollar-based  minimum  charges  for 
search,  review  (in  the  case  of 
commercial  requesters),  and  duplication 
are  not  authorized. 

(b)  Collection  of  fees.  Collect  FOIA 
fees  when  providing  the  documents  to 
the  requester  when  the  requester 
specifically  states  that  costs  are 
acceptable  or  acceptable  up  to  a 
specified  amount  Collection  may  not  be 
made  in  advance  unless  the  requester 
has  failed  to  pay  previously  assessed 
fees  within  30  calendar  days  fixim  the 
date  of  the  billing  by  the  naval  activity, 
or  the  naval  activity  determines  the  fee 
will  be  in  excess  of  $250. 

9701.46    SclMdutoofFOMfees. 

Search  time  costs.  The  following 
schedules  ouUine  authorized  fees: 
(a)  Manual  search. 


Type 

Grade 

Houfty 
rale 

Executive... 

07/OS/GM16/ES1  end 
aboM. 

45 

(b)  Computer  search.  Computer 
search  is  based  on  the  direct  cost  of  the 
central  processing  unit  input-output 
devices,  and  memory  capacity  of  the 
computer  configuration.  The  cost  of 
computer  seardi  is  based  on  the 
computer  operator /programmer's  time  in 
determining  how  to  conduct  and 
subsequently  executing  the  search  and 
is  charged  at  the  rate  of  a  manual 
search. 

(c)  Duplication  costs.  ' 


Type 

Coet 

Preixinted  malefW  M^ 

unaHered  drediwee, 

publicatlona). 
Office  copy  (Le-.  xeroMed 

copiee). 

Microfiche _ 

Cofnpul0f  copiM  (IspM 

or  reprints). 

$0.02  (per  pege). 

.15  (per  page). 

.25  (per  page). 
Actual  coat  of  dupScatlng 
the  tape  or  prwitout 

tape). 

(d)  Review  Time  (in  the  case  of 
commercial  requesters). 


Type 

Grade 

Hourly 
rate 

Cterical 

m.     ■  .  ■   -  ■  r  ■    ■    -■ 

E9/GSB  er«d  lietow- 

01-06/GS8-GS/GM15... 
07/GS/GM18/ES1  wid 
atxwe. 

$12 
25 

45 

Type 

Grade 

Hourty 
rale 

Cterical 

Profesatofwl 

E0/GS0  and  below. ._ 

01 -06/GS9-GS/GM1 5... 

$12 
25 

9701.47    FOUfeeremtttanoe/recaliK 
controls. 

(a)  Naval  activities  shall  advise 
requesters  to  make  their  check/money 
order  payable  to  the  Treasurer  of  the 
United  States.  Upon  receipt  of  a  check/ 
money  order,  the  receiving  activity  shall 
submit  a  NAVCOMPT  Form  2277. 
Voucher  for  Disbursement  and/or 
Collection,  and  the  check/money  order 
to  the  local  disbursing  office  for 
processing.  "FOIA  Receipt  Account 
Number  17249.1203"  shall  be  annotated 
on  the  NAVCOMPT  Form  2277  when 
processing  all  FOIA  fees,  except  those 
received  by  naval  industrially-funded 
(NIF)  and  non-appropriated  funded 
(NAF)  activities. 

(b)  Remittances  received  by  NIF 
activities  shall  be  made  payable  to  the 
activity  and  the  requester  should 
indicate  on  the  check  "FOIA 
Remittance."  the  remittance  shall  be 
deposited  in  the  NIF  activity  account. 


(c)  Remittances  received  by  NAF 
activities  shall  be  made  payable  to  the 
activity  and  the  requester  should 
indicate  on  the  check  "FOIA 
Remittance."  The  remittance  shall  be 
deoosited  in  the  NAF  activity  account 

9701.46    Technical  data  fees. 

(a)  General.  Technical  data,  recorded 
information,  regardless  of  the  form  or 
method  of  the  recording,  of  a  scientific 
or  technical  nature  (including  computer 
software  documentation).  This  term 
does  not  include  computer  software  or 
data  incidental  to  contract 
administration,  such  as  financial  and/or 
management  information.  Technical 
data  requiring  release  under  FOIA  shall 
be  released  after  the  requester  pays  all 
reasonable  costs  for  search,  duplication, 
and  review  of  the  records  to  be  released. 

(b)  Retention  of  funds.  Naval 
activities  shall  retain  fees  received  from 
releasing  technical  data.  The  funds  shall 
be  available  for  the  same  purpose  and 
the  same  time  period  as  the 
appropriation  from  which  the  costs  were 
incurred  in  complying  with  the  request. 
Reasonable  costs  are  the  full  costs  to  the 
Government  of  rendering  the  service,  or 
fair  market  value  of  the  service, 
whichever  is  greater.  Fair  market  value 
shall  be  determined  by  commercial  rates 
in  the  local  geographical  area.  In  the 
absence  of  a  known  market  value, 
charges  shall  be  based  on  recovery  of 
full  costs  to  the  Government  The  full 
cost  includes  all  direct  and  indirect 
costs  to  conduct  the  search  and  to 
duplicate  records  responsive  to  the 
request.  This  cost  is  different  from  the 
direct  costs  allowable  tmder  the  FOIA. 

(c)  Waiver.  Naval  activities  shall 
waive  the  payment  of  costs  for  technical 
data  when  greater  than  the  costs 
required  for  release  of  this  same 
information  under  FOIA,  if: 

(1)  The  request  is  made  by  a  United 
States  citizen  or  a  United  States  I 
corporation  who  certifies  that  the 
technical  data  requested  is  needed  to 
submit  an  offer,  or  determine  capability 
of  submitting  an  offer.  The  technical 
data  must  relate  to  the  product  which 
will  be  provided  to  the  United  States  or 
a  contractor  with  the  United  States. 
However,  naval  activities  may  require 
the  citizen  or  corporation  to  pay  a 
deposit  of  not  more  than  the  cost  of 
complying  with  the  request  which  will 
be  refunded  upon  submission  of  an  offer 
by  the  citizen  or  corporation: 

(2)  The  release  of  technical  data  is 
requested  to  comply  with  the 
international  agreement;  or, 

(3)  The  naval  activity  determines  that 
waiver  is  in  the  interest  of  the  United 
States. 

(d)  Fee  rates. 


(1)  Search  time  is  computed  as 
follows: 
(i)  Manual  search. 


Type 

Grade 

Hourty 
Rate 

Clerical 

E9/GS8andl>elow.. 

$13.25 

8.30 

Professional  and  executive  hourly  rate 
of  fees  are  established  at  actual  hourly 
rate  prior  to  search.  A  minimum  charge 
will  be  established  at  V^-hourly  rates. 

(ii)  Computer  search  is  the  total  cost 
of  the  central  processing  unit,  input- 
output  devices,  and  memory  capacity  of 
the  actual;  computer  configuration.  The 
wage  for  the  computer  analyst/operator 
determining  how  to  conduct  and 
subsequently  executing  the  search  will 
be  recorded  as  part  of  the  computer 
search  and  is  at  the  same  rate  of  the 
manual  search  scale. 

(2)  Duplication  costs  are  as  follows: 


Type 

Coat 

Aerial  photographs,  specifica- 

$2.50  each. 

tione,  permits,  charts,  t)(oe- 

prints,   and  other  techrocal 

documents. 

Engineering   data   (micro- 

film): 

Aperture  cards: 

Silver  duplicate  nega- 

.75percanl 

tive. 

(Wtien    key    punched 

.B5  per  card. 

and  verified). 

Diazo  duplicate  nega- 

.65 per  card. 

tive. 

(When    key    punctwd 

.75  per  card. 

and  verified). 

35mm  roll  film 

.50  per  frame. 

16mm  roll  film — 

.45  per  frame. 

Paper       prints       (engineering 

ISO  each. 

drawings). 

Paper  reprints  of  microfilm  in- 

.10 each. 

dices. 

(3)  Other  technical  data  records. 
Charges  for  services  not  specifically 
provided  above  are  at  the  following 
rates: 


Type 


Minimum  charge  for  office  copy  (up 

to  Six  images). 

Each  additional  image 

Each  typewritten  page 

Certification  and  validation  with  seal  .. 
Hand-drawn    pk>ts    and    sketches, 

each  hour  or  fraction  thereof. 


Cost 


$3.50. 

.10. 
3.50. 

5.20  each. 
12.00. 


December  19. 1988. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  88-^555  Filed  12-23-88;  8:45  amj 
BIUJNO  CODE  SaiO-AE-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD7-66-27] 

Drawbridge  Operation  Regulatione; 
GuH  Intracoastal  Waterway,  Florida 

agency:  Coast  Guard,  DOT. 

action;  Fmal  rule. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  Sarasota 
County,  and  the  Venice  Area  Chamber 
of  Commerce  the  Coast  Guard  is 
modifying  regulations  governing  the 
Hatchett  Creek  (SR  45/US-41)  and 
Venice  Avenue  drawbridges  by 
permitting  the  number  of  openings  to  be 
limited  during  certain  periods.  This 
change  is  being  made  because  an 
increase  in  highway  traffic  has  occurred 
on  weekdays  and  bridge  openings 
intensify  traffic  congestion.  This  action 
will  accommodate  the  needs  of 
vehicular  traffic  and  should  still  provide 
for  the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  January  26, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  CJerald  Fleming 
at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION:  The 
original  Notice  of  Proposed  Rulemakmg 
(NPRM)  was  published  in  the  Federal 
Register  on  September  2. 1988  and  a 
Supplemental  (NPRM)  was  published  on 
November  21. 1988.  The  Commander, 
Seventh  Coast  Guard  Distinct  also 
published  the  proposal  in  Public  Notices 
dated  September  17, 1988  and  November 
29. 1988.  Interested  persons  were  given 
until  October  17, 1988  and  December  6, 
1988,  respectively  to  submit  comments. 
No  comments  were  received  to  any 
notice. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lieutenant  Commander  Gerald  Fleming, 
Bridge  Administration  Specialist  project 
officer,  and  Lieutenant  Commander  S.T. 
Fuger,  Jr.,  project  attorney. 

Discussion  of  Comments 

No  comments  were  received.  The  final 
rule  is  unchanged  from  the 
Supplemental  Proposed  Rule  published 
on  November  21, 1988. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
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procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  80  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.287  (a-1)  and  (b)  are 
revised  to  read  as  follows: 

9  117.287    GuH  Intracoastal  Waterway. 

***** 

(a-1)  The  draw  of  the  Venice  Avenue 
bridge,  mile  56.6  at  Venice,  shall  open  on 
signal,  except  that  from  7  a.m.  to  4:30 
p.m.,  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  open 
only  at  10  minutes  after  the  hour,  30 
minutes  after  the  hour  and  50  minutes 
after  the  hour  and  except  between  4:35 
p.m.  and  5:35  p.m.  when  the  draw  need 
not  open. 

(b)  The  draw  of  the  Hatchett  Creek 
(US-41)  bridge,  mile  56.9  at  Venice,  shall 
open  on  signal,  except  that,  from  7  a.m. 
to  4:20  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 
and  except  between  4:25  p.m.  and  5:25 
p.m.  when  the  draw  need  not  open.  On 
Saturdays,  Sundays,  and  Federal 
holidays  from  7:30  a.m.  to  6  p.m.  the 
draw  need  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three 
quarter-hour. 
***** 

Dated:  December  19, 1988. 
Martin  H.  Daniell. 

Rear  Admiral,  US.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

(FR  Doc.  88-29623  Filed  12-23-88;  &45  am] 

BNJJNO  COOC  4*10-14-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Manifest  Mailing  System 

aqency:  Postal  Service. 
action:  Final  rule. 


summary:  This  final  rule  amends  postal 
regulations  governing  the  use  of  permit 
imprints  on  mail  without  affixed  postage 
to  include  the  requirements  and 
procedures  for  a  Manifest  Mailing 
System  (MMS)  that  allows  participating 
mailers  to  combine  nonidentical  weight 
and  rate  pieces  of  mail  of  the  same  class 
and  processing  category  in  a  single 
permit  imprint  mailing. 

The  purpose  of  the  final  rule  is  to 
provide  for  situations  when  postage 
charges  cannot  be  adequately  verified 
by  weighing  or  when  normal  acceptance 
procedures  are  impractical. 
EFFECTIVE  DATE:  January  26, 1989. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Tekla  B.  Zimmerman,  (202)  268-5305. 
SUPPLEMENTARY  INFORMATION:  On  May 
20, 1988,  the  Postal  Service  published  for 
comment  in  the  Federal  Register 
proposed  amendments  to  Part  145  of  the 
Domestic  Mail  Manual  (DMM)  to 
include  the  Manifest  Mailing  System 
(MMS),  completely  revise  DMM  145.9, 
and  retitle  it  as  Alternate  Mailing 
Systems  (AMS).  53  FR  18101-7.  A  full 
explanation  of  the  background  and 
reasons  for  the  change  was  published  at 
that  time  and  is  not  repeated  here. 
Interested  persons  were  invited  to 
submit  written  comments  concerning  the 
proposed  regulations  by  July  5, 1988. 

The  Postal  Service  received  nineteen 
written  comments  from  federal  agencies, 
mailers'  organizations,  commercial 
mailers,  mail  preparation  companies 
and  other  mailers.  Thirteen  of  the 
comments  received  were  in  general 
agreement  with  the  proposal  with  minor 
suggested  changes  or  modifications.  Six 
commenters  objected  to  the  proposal, 
but  did  not  include  any  recommended 
changes.  The  following  is  a  discussion  of 
the  substantive  comments  received: 

One  commenter  stated  that  the 
requirement  limiting  a  single  permit 
imprint  mailing  to  nonidentical  weight 
and  rate  pieces  of  mail  of  the  same  class 
and  processing  category  introduces 
additional  sortation,  labor  and  space 
problems,  and  causes  problems  in 
meeting  the  minimum  piece/weight 
requirements  for  each  mailing.  The 
commenter  suggested  allowing  mailers 
to  combine  classes  of  mail  and  generate 
one  manifest  for  everything  in 
combination  form  to  meet  the  minimum 
piece/weight  requirement.  Two 
commenters  suggested  eliminating  the 


minimum  volume  requirements  for  MMS 
and  one  commenter  also  recommended 
that  local  postmasters  be  authorized  to 
waive  the  minimum  volume 
requirements  under  certain  conditions. 
Under  MMS,  mailers  are  required  to 
meet  the  same  minimiun  volume 
requirements  outlined  for  permit  imprint 
mailings  or  the  appropriate  class  of  mail. 

Presently,  it  is  not  practical  for  the 
Postal  Service  to  allow  a  mailer  to  mix 
classes  of  mail  on  a  single  mailing 
statement  (Form  3602  or  3605)  to  meet 
minimum  piece/weight  requirements,  for 
a  number  of  reasons.  Postage  and 
presort  verification  procedures  differ  for 
each  class  or  sub-class  of  mail  because 
of  the  various  applicable  postage  rates 
and  make-up  requirements.  Because 
postage  is  adjusted  as  necessary  based 
on  a  sampling  of  the  mail,  combined 
mailing  statements  would  preclude 
accurate  verification  or  adjustments 
unless  the  postage  for  each  class  or 
subclass  is  reflected  accordingly. 
Moreover,  accountable  mail,  such  as 
COD  or  registered  mail,  establishes  a 
financial  liability  on  the  part  of  the 
Postal  Service  and  the  acceptance, 
verification,  and  processing  procedures 
for  accountable  mail  reflect  the 
additional  responsibility.  Combined 
manifests  or  mailing  statements  would 
compromise  our  ability  to  properly 
accept  and  verify  this  mail.  For  this 
reason,  the  Postal  Service  will  retain 
current  postal  regulations  which  do  not 
allow  a  mailer  to  mix  classes  of  mail  on 
a  mailing  statement  (Form  3602  or  3605). 

Four  comments  were  received 
concerning  the  imique  identification 
numbers  required  on  each  piece  of  mail. 
Two  commenters  requested  a 
modification  and  clarification 
concerning  the  placement  of  the  unique 
identification  numbers.  One  commenter 
also  added  that  the  placement  of  the 
identification  numbers  should  be 
uniform  for  all  MMS  options.  Based  on 
these  comments,  the  final  rule  includes  a 
revision  that  clarifies  the  acceptable 
placement  of  identification  numbers  and 
a  provision  allowing  mailers  to  print  the 
unique  identification  number  below  the 
permit  imprint.  The  printing  location  for 
identification  numbers  is  the  same  for 
all  non-letter  mail  MMS  options.  Two 
other  comments  suggested  eliminating 
the  requirement  to  list  the  unique 
identification  numbers  for  non-letter 
mail  in  ascending  order  on  the  Manifest 
listing.  This  requirement  is  being 
modified  to  allow  mailers  to  list  unique 
identification  numbers  in  ascending 
order  within  5-digit,  3-digit  or  BMC  ZIP 
codes  or  within  each  zone  for  zone-rated 
mail  MMS  options. 


Four  commenters  felt  that  the  1.5% 
postage  error  tolerance  was  too 
restrictive.  In  addition,  three 
commenters  suggested  eliminating  the 
ten  percent  penalty  charge  for  errors 
that  exceed  1.5%.  The  MMS  test  phase 
conducted  by  the  Postal  Service 
indicated  that  neither  one  of  these  items 
caused  any  problems  for  the  mailers 
participating  in  the  test  program. 
Experience  also  indicates  that  mailers 
who  have  installed  viable  quality 
control  procedures  have  no  problem 
with  this  tolerance  level.  Moreover,  an 
increase  in  the  percentage  could  require 
higher  sampling  levels  because  of 
reduced  statistical  confidence.  For  these 
reasons,  the  Postal  Service  will  retain 
this  provision. 

Two  commenters  made  reference  to 
DMM  145.754a  concerning  the  use  of 
customer  computer  software  that 
automatically  skips  to  the  next  weight 
for  borderline  pieces  and  asked  for 
clarification  of  the  reference.  The  note 
only  refers  to  mailers  that  utilize 
software  programs  that  will 
automatically  skip  to  the  next  weight  for 
extreme  borderline  weight  cases.  It  is 
not  the  Postal  Service's  intention  to 
penalize  such  mailers  or  to  impose  a 
postage  adjustment  for  each  mailing 
because  of  this  programming  function. 
To  make  this  intention  clear,  the 
wording  of  the  note  referenced  in 
145.754a  has  been  changed. 

Several  comments  were  received 
concerning  manifest  Usting  requirements 
for  non-letter  mail  options.  Two 
commenters  felt  that  it  was  not 
necessary  to  require  page  totals  for 
pieces  and  weight,  or  cumulative  totals 
from  previous  pages.  They  stated  that 
sequential  page  numbers  and 
cumulative  postage  would  provide 
sufficient  information  for  verification 
purposes.  The  Postal  Service  agrees  and 
has  revised  this  requirement,  except  that 
the  bulk  bound  printed  matter  option 
will  remain  the  same  since  this 
information  is  required  for  postage 
calculation.  The  Form  3877  used  for 
accountable  mail  (e.g.,  registered  mail, 
COD  mail)  also  will  require  page  totals 
and  cumulative  page  totals  to  be  shown. 
Another  commenter  recommended  that 
report  formats  for  zone-rated  options 
should  also  allow  inclusion  of  ZIP/Zone 
information  for  customer  shipper 
information.  Customers  that  wish  to 
include  the  3-digit  ZIP  Code  that  is  used 
to  determine  the  zone  calculation  may 
do  so.  as  long  as  all  required 
information  is  included  on  the  report. 
Finally,  a  commenter  suggested  that  the 
Postal  Service  require  a  package  content 
report  in  addition  to  the  Manifest 
Listing.  This  information  may  prove 


useful  to  the  mailer,  but  is  not  necessary 
for  the  MMS  program. 

One  commenter  suggested  eliminating 
the  requirement  to  list  ZIP  Codes  as  part 
of  the  manifest  listing  for  letter  mail. 
The  ZIP  Codes  must  be  included  as  part 
of  the  manifest  listings  in  order  to  meet 
current  listing  requirements,  a;.  ouUined 
in  the  DMM,  for  several  presort  options 
available  to  customers.  Provisions  are 
included  in  the  manifesting 
requirements  to  allow  for  mailers  who 
cannot  provide  this  information  as  part 
of  the  manifest  to  provide  a  separate 
listing  while  the  mailer  takes  the 
necessary  steps  to  bring  its  system  into 
compliance.  This  is  consistent  with  the 
current  provisions  in  the  DMM  which 
provides  for  the  submission  of  that 
information  as  a  separate  listing. 

A  number  of  comments  concerned  the 
required  keyline  information  for  letter- 
size  mail.  One  commenter  suggested 
including  a  date  as  part  of  the  keyline 
information.  This  information  is  not 
required,  but  mailers  who  wish  to 
include  the  date  may  do  so,  with  the 
caveat  that  the  date  will  not  have  the 
same  cormotation  as  a  meter  impression, 
where  the  date  must  be  the  actual  date 
of  mailing.  Two  commenters 
recommended  implementation  of 
manifest  serial  numbers  (manifest 
identification  numbers]  to  prevent 
security  problems  concerning  revenue 
and  multiple  mailings  presented  on  the 
same  day.  The  Postal  Service  sees  no 
need  for  such  a  number  to  identify 
individual  mailings;  however,  mailers 
that  wish  to  utilize  manifest  serial 
number  as  a  means  of  tracking 
individual  mailings  may  incorporate  this 
information  as  part  of  the  keyline  for 
letter-size  mail,  using  the  two  optional 
spaces  to  the  right  of  the  required 
keyline  information.  If  included  on  non- 
letter  mail  options,  the  manifest  serial 
number  must  be  properly  identified,  so 
as  not  to  cause  confusion  with  the 
unique  identification  number  shown  on 
the  mailpiece.  Additionally,  two 
commenters  claim  that  the  postage  paid 
information  is  redundant,  takes  up  too 
much  space  and  can  easily  be  computed 
by  the  verifier.  The  Postal  Service  has 
determined  that  the  postage  amount 
included  as  part  of  the  keyline 
information  facilitates  verification,  and, 
thus,  will  retain  the  requirement.  Two 
commenters  had  difficulties  with  the 
assignment  of  consecutive  numbers  for 
letter-size  mail.  One  believed  the 
numbering  would  be  too  difficult  for  a 
multiple  machine  operation  and  the 
other  stated  it  would  cause  operational 
delays.  Experience  indicates  that 
mailers  ha^'e  the  ability  to  accommodate 


multiple  machine  operation,  and  this 
requirement  has  been  retained. 

"Two  commenters  claimed  that  the  20- 
piece  batch  size  was  too  small,  and  one 
of  these  erroneously  thought  that  each 
batch  had  to  be  packaged  separately. 
Batching  does  not  change  presort  make- 
up requirements.  Only  mail  that  would 
be  required  to  be  packaged  together 
according  to  the  sortation  instructions 
outlined  in  the  DMM  would  need  to  be 
packaged  together  under  MMS.  The 
Postal  Service  has  determined  that  the 
20-piece  batch  size  is  the  optimum  batch 
size,  but  other  batch  sizes  can  be 
approved,  depending  on  the  type  of 
mail,  by  the  General  Manager,  of  the 
appropriate  Rates  and  Classification 
Center  (RCC). 

One  commenter  stated  that  the 
Alternate  Mailing  System  (AMS)  Cost/ 
Benefit  analysis  required  by  proposed 
DMM  145.923  should  be  enhanced  by 
Headquarters  guidelines  for  cost/benefit 
calculations.  The  Postal  Service  believes 
this  comment  may  have  some  merit  and 
will  consider  futiue  actions  in  this 
regard. 

Three  comments  were  received 
concerning  the  required  quality^pontrol 
(QC)  procedures.  One  commenter 
believed  that  these  QC  procedures  were 
not  necessary,  since  the  Postal  Service 
already  performs  verifications  that 
should  serve  as  the  QC  check.  Another 
suggested  that  other  QC  alternatives  be 
explored,  i.e.,  system  certification, 
automated  QC,  etc.  The  third  commenter 
totally  opposed  the  QC  concept.  The 
Postal  Service  considers  mailer  QC 
procedures  to  be  a  reasonable 
requirement  that  ensures  a  mailer's 
ability  to  meet  MMS  program 
specifications  and  the  quality  of  their 
mail  preparation. 

One  commenter  suggested 
clarification  of  the  language  concerning 
processing  categories,  recommending 
that  the  language  clearly  state  that  a 
mailing  could  consist  of  nonidentical- 
size  pieces  only  for  the  same  processing 
category  (i.e.,  flat-size,  letter-size, 
irregular  parcels,  etc.).  The  Customer 
Publications  developed  for  each  MMS 
option  currenUy  available  specifically 
outiine  the  minimum  and  maximum  size 
requirements  (currently  set  forth  in 
DMM  128)  for  a  panicuiar  processing 
category.  A  mailing  can  consist  of 
various  size  pieces  within  the  same 
processing  category. 

Two  commenters  correctly  pointed 
out  that  MMS  does  not  include 
provisions  for  certified  mail,  third-class 
flats,  insured  mail  and  return  receipt  for 
merchandise  service.  The  Postal  Service 
intends  to  proceed  with  the 
development  of  additional  MMS  options. 
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once  a  sufficient  demand  has  been 
established  for  any  of  these  mail 
categories.  A  provision  for  third-class 
flats  has  already  been  developed  and 
included  in  the  Customer  Publication 
titled  'Third-Class  Machinable  and/or 
Irregular  Parcels  and  Flat  Size  Mail". 

One  conunenter  requested  that  a 
mailing  that  is  prepared  and  mailed  over 
a  period  of  days  be  considered  as  one 
MMS  mailing.  This  suggestion  will  be 
considered  further,  but  will  not  be 
included  in  this  final  rule  because  the 
practicality  of  the  concept  has  not  been 
tested. 

Another  commenter  made  reference  to 
allowing  mixed  classes  in  the  same 
piece  and  asked  whether  this  would  be 
acceptable  under  the  MMS  program. 
Currently  mailers  can  present 
combination  mailpieces  under  the 
provisions  of  DMM  136,  (for  example,  a 
fourth-class  mailpiece  that  included  a 
third-class  enclosure)  if  proper 
documentation  is  provided  to  show  that 
the  correct  amount  of  postage  is  actually 
paid,  and  may  do  so  under  MMS  on  the 
same  condition. 

Five  commenters  who  opposed  the 
MMS  concept  in  general,  stated  that  the 
MMS  program  requirements  are 
extensive  and  would  involve  excessive 
costs/investment  for  the  necessary 
programming,  hardware,  and  manual 
operations.  The  Postal  Service 
understands  that  this  program  is  not 
attractive  for  all  mailers — it  is  a 
completely  optional  program  for  those 
mailers  who  do  find  its  flexible  mailing 
rules  more  beneficial  than  the  other 
options  available. 

One  commenter  suggested  limiting  the 
MMS  letter-size  option  to  large  mailings. 
The  Postal  Service  has  not  adopted  this 
suggestion  because  the  current 
regulations  provide  for  efficient  mailing 
operations  and  no  further  limitations  are 
warranted.  Moreover,  the  need  for  a 
fully  automated  MMS  system  will,  in 
practicality,  limit  the  use  of  MMS  to 
those  mailings  for  which  efficiencies  can 
be  realized. 

One  commenter  requested  that 
instructions  be  included  for  MMS 
mailings  presented  on  pallets.  The 
palletization  program  requires  separate 
authorization  and  has  its  own 
requirements.  Mailers  who  wish  to 
participate  in  both  programs  must 
obtain  a  separate  authorization  for  each. 
The  Postal  Service  may  consider 
standardized  requirements  for  MMS 
mailings  presented  on  pallets  in  the 
future. 

Two  additional  comments  concerned 
information  covered  in  the  Customer 
Publications.  These  comments  will  be 
considered  during  the  preparation  of 


revised  Customer  Publications. 
Specifically: 

1.  One  commenter  asked  that  it  be 
permitted  to  use  the  actual  weight  of 
each  mail  piece  (point  of  shipment) 
rather  than  pre-programmed  weights  (in 
which  the  weight  of  each  component  of 
the  mail  piece,  including  packaging,  is 
programed  into  the  system).  Under 
MMS,  the  Postal  Service  will  give 
mailers  the  choice  of  either  individually 
weighing  each  piece,  or  programming 
the  weights  into  the  system.  Either 
method  is  acceptable  as  long  as  the 
system  can  determine  accurate  weights 
for  postage  computations. 

2.  The  other  commenter  requested  that 
the  bound  printed  matter  option,  which 
currently  requires  weight  to  be 
expressed  in  pounds  and  tenths  of  a 
pound  be  changed  to  pounds  and 
ounces.  The  BPM  Customer  Publication 
will  be  changed  to  give  mailers  the 
option  of  using  either  pounds  and  tenths 
of  a  pound,  or  pounds  and  ounces,  as 
long  as  the  calculations  are  correct. 

In  addition  to  the  above  noted 
changes  to  the  proposed  rule  made  in 
response  to  substantive  comments,  the 
Postal  Service  has  made  editorial, 
clarifying  and  organizational  changes  in 
the  final  rule.  A  number  of  sections 
throughout  the  DMM  are  revised  to 
reflect  the  renumbering  of  Part  145  being 
made  in  this  rule. 

Section  145.721  has  been  amended  to 
include  an  expanded  explanation  of 
contents  and  applicability  of  the  MMS 
Service  Agreement. 

Section  145.722  a  and  b  and  section 
145.723  a  and  b,  have  been  retitled  as 
Letter  Size  Mail  and  Non-Letter  Size 
Mail  to  clearly  define  the  types  of  mail 
described  in  each  section  and  provide 
consistency  throughout  section  §145.7. 

Section  145.723a  has  been  amended  to 
include  a  reference  to  ZIP-i-4  barcode 
information  and  145.723  a  and  b  have 
been  amended  to  include  a  sentence 
summarizing  the  requirements  of 
145.728. 

Section  145.729  has  been  amended  to 
include  a  related  requirement  to  adjust 
the  mailing  statement  at  the  same  time 
the  manifest  listing  is  adjusted,  and  to 
include  a  listing  of  acceptable  postage 
adjustment  methods  for  spoiled  mail. 

Section  145.741  has  been  amended  to 
more  clearly  provide  for  alternatives  to 
the  permit  imprint  marking 
requirements. 

Section  145.742c  has  been  revised  to 
include  approved  abbreviations  for  the 
5-digit  bulk  third-class  mail  rate 
category  and  the  ZIP-)- 4  Barcoded  rate 
category  for  both  First-  and  third-Class 
mail. 

Section  145.742d  has  been  amended  to 
provide  that  the  keyline  may  not 


interfere  with  the  barcode  clear  zone  as 
well  as  the  OCR  read  area. 

Section  145.743  has  been  reorganized 
and  revised  to  make  the  mailpiece 
number  requirements  for  non-letter  size 
mail  clearer — subsection  a  clarifies  that 
the  number,  which  under  MMS  must  be 
computer-generated,  can  be  any  number 
devised  by  the  mailen  subsection  b 
provides  for  a  third  permissible  location 
for  the  number  and  subsection  callows 
the  numbers  to  be  printed  in  ascending 
order  within  each  ZIP  Code  or  Zone. 

Sections  145.751-78  have  been 
reorganized  and  expanded  to  more  fully 
explain  the  MMS  authorization,  renewal 
and  revocation  procedures  the  Postal 
Service  will  follow. 

The  note  to  145.754a  has  been 
amended  to  clarify  the  circimistances 
when  postage  adjustments  will  be 
applied  to  mailers  who  use  a  computer 
software  program  which  automatically 
skips  to  the  next  weight  increment  for 
borderline  weight  pieces. 

Section  145.77  has  been  added  to 
provide  procedures  for  the  renewal  of 
an  MMS  authorization  following  a 
Postal  Service  review.  The  process  was 
referred  to  in  proposed  145.754c,  and  has 
been  set  forth  more  specifically  in  the 
final  rule.  Proposed  145.77  has  been 
renumbered  as  145.78. 

The  revocation  procedures  in  145.783 
have  been  revised  to  include  a 
description,  in  145.783a,  of  the 
intermediate  review  by  the  RCC  of  a 
Division  Manager's  recommendation  to 
revoke  an  MMS  authorization. 

Section  145.925  and  the  following 
sections,  concerning  the  application, 
authorization  and  revocation  procedures 
for  Alternate  Mailing  Systems  (AMS), 
have  been  reorganized  to  be  consistent 
with  the  format  used  in  145.7.  The 
regulations  concerning  authorization 
requirements  for  AMS  are  now 
separately  set  forth  in  145.926.  Proposed 
145.926  and  145.927  have  been 
renumbered  as  145.927  and  145.928 
respectively.  The  notification  provisions 
proposed  in  145.928  have  been  moved  to 
145.929a  and  a  new  145.929c  has  been 
added  to  explain  the  process  by  which 
the  RCC  will  review  an  AMS  revocation 
recommendation  of  a  Division  Manager. 

Sections  681.222  and  681.223  have 
been  revised  to  include  provisions  for 
accepting  nonidentical  weight  mailings 
when  postage  is  paid  by  permit  imprint 
under  specific  procedures  authorized  by 
the  General  Manager,  Rates  and 
Classification  Center. 

After  full  consideration  of  all  the 
comments,  the  Postal  Service  hereby 
adopts  the  following  changes  to  the 
Domestic  Mail  Manual,  which  is 
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incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C  S52(a);  39  U.S.C.  101, 
401,  403.  404,  3001-3011,  3201-3219,  3403-3406, 
3621,5001. 

PART  122-^ELIVERY  ADDRESS 

2.  Amend  the  reference  at  the  end  of 
the  sentence  in  122.15d  to  read  as 
follows: 

(145.34) 

3.  Amend  the  reference  at  the  end  of 
the  second  sentence  in  122.25  to  read  as 
follows: 

(See  122.142  and  145.22) 

PART  136-^flXED  CLASSES  OF  MAIL 

4.  Amend  136.84b  to  read  as  follows: 
Combined  mailings  of  special  fourth- 
class  and  bound  printed  matter  which 
are  made  through  an  alternate  mailing 
system  (AMS)  under  the  provisions  of 
145.9  must  be  identified  according  to  the 
specific  terms  and  conditions  of  ^e 
approved  alternate  arrangement. 

PART  137-OFnCIAL  MAIL 

5.  Amend  the  seventh  sentence  in 
137.274b  to  read  as  follows: 

Examples  of  the  penalty  permit 
imprint  indicium  are  provided  in  145.42 
b,  c  and  d. 

6.  Amend  the  first  two  sentences  in 
137.274c(l)  to  read  as  follows: 

(1)  General.  Mail  sent  under  penalty 
permit  imprint  procedures,  including 
international  mail,  must  meet  the 
provisions  of  145.  except  for  145.3  and 
145.56.  The  appropriate  Postal  Service 
mailing  statement.  Form  3602.  Statement 
of  Mailing  witti  Permit  Imprints,  or  3605, 
Statement  of  Mailing— Bulk  Zone  Rates, 
as  prescribed  in  145.55  must  be 
submitted  with  each  penalty  permit 
imprint  mailing. 

7.  Amend  the  first  sentence  in 
137.274c2(b)  to  read  as  follows: 

(b)  All  other  requirements  for  use  of 
permit  imprints  are  met.  including  the 
minimum  quantity  requirements  in 
145.51  and  the  requirement  in 
137.274a(l)  that  the  pieces  contain  the 
proper  class  of  mail  endorsements  either 
within  or  immediately  adjacent  to  the 
permit  imprint. 

PART  145— PERMIT  IMPRINTS  (MAIL 
WITHOUT  AFFIXED  POSTAGE) 

8.  Retitle  145.1  as  General,  renumber 
145.1,  Definition,  as  145.11  and  amend 
the  last  sentence  to  read  as  follows: 


Permit  imprint  mailings  that  have 
postage  paid  through  an  advance 
deposit  account  must  be  weighed  by  the 
Postal  Service  to  verify  the  accuracy  of 
the  piece  counts  claimed  and  the  total 
weight  of  the  mailing,  unless  acceptance 
under  an  alternative  procedure,  as 
described  in  145.7. 145.8  or  145.9.  is 
authorized  by  the  Rates  &  Classification 
Center. 

9.  Renumber  145.21,  Application,  as 
145.12. 

10.  Renumber  145.22.  Revocation,  as 
145.13. 

11.  Renumber  145.3  Preparation  of 
Permit  Imprints,  as  145.2  and  amend  the 
third  sentence  in  new  145.21  to  read  as 
follows: 

The  content  of  the  imprint  must  be  in 
accordance  with  145.3,  and  the  format  in 
accordance  with  145.4. 

12.  Renumber  145.4,  Contents  of 
Permit  Imprints,  as  145.3. 

13.  Amend  the  reference  at  the  end  of 
the  second  sentence  in  new  145.31  to 
read  as  follows: 

(See  Exhibit  145.41a-41e) 

14.  Amend  the  second  sentence  in 
new  145.34  to  read  as  follows: 

The  company's  name  may  be  shown 
in  place  of  the  city  and  permit  number, 
in  accordance  with  145.35. 

15.  Renumber  145.5  Format  of  Permit 
Imprints,  as  145.4. 

16.  Amend  new  145.41  to  read  as 
follows: 

Permit  imprints  for  other  than  official 
mail  or  Mailgrams  must  be  prepared  in 
one  of  the  formats  shown  in  Exhibits 
145.41a  through  145.41e.  Any  of  these 
formats  may  be  used  to  display  the 
information  prescribed  by  145.3. 

17.  Amend  new  145.42  to  read  as 
follows: 

Permit  imprints  for  Mailgrams  and 
official  mail  must  be  prepared  in  one  of 
the  formats  shown  in  Exhibits  145.42a- 
145.42d. 

18.  Renumber  145.6,  Mailings  with 
Permit  Imprints,  as  145.5  and  amend  the 
first  sentence  in  new  145.51  to  read  as 
follows: 

Permit  imprint  mailings  must  consist 
of  a  minimum  of  200  pieces  or  50 
pounds,  except  as  provided  in  145.52. 

19.  Renumber  145.7  as  145.6  and 
amend  (a)  in  the  first  sentence  in  the 
new  145.62  to  read  as  follows: 

(a)  when  company  permit  imprints  are 
used  as  provided  for  by  145.35. 

20.  Add  a  new  145.7  to  read  as 
follows: 

145. 7    Manifest  Mailing  System  (MMS). 

145.71    Purpose.  The  Manifest 
Mailing  System  (MMS)  permits  the 
Postal  Service  to  accept  and  verify 
mailings  containing  nonidentical  weight 


and/or  rate  pieces  of  the  same  mail 
class  (except  for  second-class)  and 
processing  category,  when  generated  by 
the  mailer  in  accordance  with  the 
regulations  set  forth  below.  The  MMS  is 
designed  for  situations  in  which  postage 
charges  cannot  be  adequately  verified 
by  weighing  or  when  normal  acceptance 
procedures  are  impractical. 

145.72    General  Qualification 
Requirements.  In  order  to  use  MMS,  the 
conditions  in  145.721  and  145.722  must 
be  met. 

145.721  Service  Agreement.  A 
service  agreement  must  be  signed  by  the 
mailer,  postmaster  and  the  General 
Manager,  Rates  and  Classification 
Center  before  the  first  MMS  mailing  is 
presented  to  the  Postal  Service.  The 
service  agreement  contains  the  standard 
provisions  common  to  all  participating 
mailers;  they  concern  the 
responsibilities  of  the  mailer  and  the 
Postal  Service,  document  retention  and 
the  duration  of  the  agreement.  The 
agreement  will  also  incorporate  a 
number  of  attachments  which  comprises 
an  approved  manifest,  sample  mailpiece 
or  label  and  the  approved  quality 
control  procedures. 

145.722  Automated  Mail  Production. 
The  mailer  must  have  an  automated 
mail  production  system  which  generates 
mail  consistent  with  all  applicable  OMM 
regulations  and  calculates  postage 
accurately  as  follows: 

a.  Letter-Size  Mail.  The  automated 
system  must  fully  determine  the 
qualifying  presort  level  and  the  correct 
rate  of  postage.  The  system  must  also 
perform  the  presort  sortation  and 
number  each  piece  in  consecutive  order. 

b.  Non-letter  Size  Mail.  The  mailer 
must  have  an  automated  mail 
production  system  which  calculates 
postage  accurately  before  the  mailing  is 
presented  to  the  Postal  Service. 

145.723  Computerized  Manifest. 
Each  mailpiece  must  be  uniquely 
identified  by  the  mailer.  Letter-size  mail 
(as  defined  in  128.2)  must  bear  the 
prescribed  "key  line"  information,  as 
outlined  in  section  145.742a.  The 
automated  system  must  provide  a 
computer-generated  manifest  listing  for 
each  mailing  that  permits  Postal  Service 
verification  of  the  postage  amount  and 
levels  of  presort,  as  applicable.  The 
manifest  listing  must  account  for  every 
piece  in  the  mailing  and  must  ir^'ude 
the  following  information: 

a.  Letter-Size  Mail.  The  manifest  must 
list  destination  ZIP  Codes,  presort 
categories,  batch  number  ranges, 
postage  amounts,  cumulative  postage 
amounts  and  ZIP-t-4  or  ZIP -I- 4  barcode 
information,  when  appropriate.  A 
computer-generatedjnailing  statement 
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(Form  3602)  or  a  toimnary  luting 
showing  ihft  required  informatian 
appearing  on  tbe  naihug  statemcBt  nnist 
be  included  a»  the  last  page  of  die 
manifest. 

b.  Non-lett«r  Siae  Mail.  The  sianifest 
must  list  the  postage  for  each  piece  and 
those  factors,  such  as  destinating  postal 
zone  and  piece  wei^t.  that  are  used  to 
calculate  the  correct  amount  of  postage 
for  the  particular  class  of  maiL  Each 
page  of  the  ntanifest  ranst  show 
cumulative  postage  totals.  A  computer- 
generated  mailing  statement  (Form  3602 
or  3605)  or  a  summary  bating  showing 
the  required  infotmation  appearing  on 
the  mailing  statement  must  be  included 
as  the  last  page  of  the  manifest 

c.  Special  Services.  When  special 
services,  such  as  collect  on  delivery 
(COD)  or  registry  are  used,  the  manifest 
must  include  the  applicable  fees  foe 
each  piece. 

145.724  Identification.  Each  piece  in 
a  manifest  mailing  must  bear  a  uniqoe 
piece  identification  number. 

145.725  Mailer  Quality  Control  The 
mailer  must  implement  a  quality  control 
program  that  (1)  demonstrates  that  the 
mail  is  properly  prepared,  and  (2) 
provides  accurate  documentatioxL  The 
service  agreement  must  include  a 
detailed  description  of  the  Postal 
Service  approved  quality  control 
procedures.  Each  mailing  under  an  MMS 
agreement  must  be  accompanied  by  a 
statement  by  the  mailer  certifying  that 
the  approved  quaKty  control  veriHcation 
has  been  perfbrmed. 

145.726  Permit  bnprint.  Mailings 
deposited  under  fte  MMS  program  must 
qualify  as  permit  imprint  mailings  in 
acccH-dance  with  145.1,  except  that  for 
letter-size  mail  the  quatified  rate 
category  endorsement  must  appear  in 
the  keyKne. 

145.727  Batch  Definition.  Mailings 
consisting  of  First-  or  fhird-dass  letter^ 
size  mail  must  be  prepared  in  batches 
produced  in  presort  order  and 
consecutively  numbered  to  insure  that 
the  Postal  Senrice  can  conduct  a  vaKd 
sample  of  the  MMS  mailings.  A  batch  is 
a  small  group  of  pieces  within  a 
sortation  level,  such  as  carrier  route,  5- 
digit  or  3-digit  ZIP  Code.  A  batch  may 
consist  of  pieces  of  different  weight 
increments  and  rate  categories.  'Hie 
batch  size  is  specified  in  the  applicaUe 
Customer  Publication  and  cm  only  be 
modified  with  the  coocarrence  of  the 
General  Manager,  RCC  in  an  addendon 
to  the  Service  Agreement. 

145.72a    Mail^  Statement  The 
mailer  must  submit  a  complete  and 
accurate  mailing  statement  with  each 
mailing.  The  statement  may  be  a 
computerized  facsimile  of  Form  3602, 
Statement  of  Mailing  with  Permit 


Imprinta.  or  Pom  SOOS,  Statement  of 
Mailing— Bt^  Zone  Sates,  (as 
^ipropriate)  if  it  radodles  sR  die 
information  otfienme  required  on  die 
official  Poetaf  Senrfjce  mailing  statement 
that  is  relevant  to  the  naiKng. 

145.729    Manual  Ad)ustment  An 
approved  method  for  adjtisting  tfie 
maniiest  listing  and  making  statement 
must  be  used  when  pieces  of  mail  have 
been  mutilated,  spoiled,  or  destroyed 
during  normal  processing  operations 
and  cannot  be  preseirted  as  part  of  Ae 
mailing.  The  following  postage 
adjustment  metfiods  for  spoiled  mail  are 
acceptable: 

a.  Write  the  adjustments  directly  on 
the  manifest  listing  the  consecutive 
serial  number,  wei^  increment  rate 
category  and  postage  of  each  item  (as 
appropriate]  next  to  the  batch  which 
includes  the  serial  number,  or 

(b)  Prepare  a  separate  listing  as  an 
attachment  to  the  manifest  showing 
individaai  spoiled  pieces.  The  listing 
must  include  the  following  information 
(as  applicable):  the  consecutive  serial 
number,  wei^  incteiBent  rate  category 
and  postage. 

Note:  Vendor  Mpfdied  software  that 
assigns  consecutive  serial  munbers  at  the  end 
of  the  processing  operation  any  require  a 
different  method  in  dctenaining  and 
adjustments  for  spoiled  or  destroyed  mail. 
With  a  vendor  supplied  system,  mail  may  be 
mutilated,  spoiled,  or  destroyed  during 
normal  processing  operations  and  not 
included  as  part  of  the  Manifest  Summary 
Listing  because  the  consecuti-re  serial 
number  and  keylinc  mfonnation  has  not  yet 
been  appfied.  The  oinistion  of  the  spoiled 
mailpieee  may  disctucdify  the  runaining  mall 
from  the  presort  rate  ckJmed  (E.g.  10  pieces 
were  originally  addressed  for  ZIP  Code  14023, 
carrier  route  16  and  one  piece  for  carrier 
route  16  was  spoiled  during  processing.  The 
remaining  9  pieces  no  longer  quah'fy  at  the 
carrier  route  presort  rates.  The  manifest 
should  be  adjusted  to  reflect  the  rate  of 
postage  for  which  they  now  quahfy.]  Each 
piece  diat  had  been  processed,  therefore, 
would  show  incorrect  infannati<M  ia  die 
Iceyline  because  of  the  spoiled  mailpicce. 
Vendors  may  include  as  part  of  their 
software  program  a  separate  line  entry  oa  the 
Manifest  Summary  Listing  to  account  for 
adjustments  caused  by  spoiled  mailpieces. 
When  the  sjrstem  determines  the  spoiled 
mailpiece{s}  disqualifies  the  remaining  pieces 
claimed  at  the  presort  rate,  the  syetem  may 
recalculate  the  postage  at  the  correct  rate  and 
indicate  the  difference  amosnt  in  the 
adjustment  cotwnn. 

c.  The  total  number  of  pieces  and 
postage  is  deducted  at  the  end  of  the 
manifest  and  on  the  mailing  statement. 

145.73    Additional  Technical 
Information.  The  Postal  Senrice  has 
published  a  series  of  Customer 
Publications  to  help  mailers  develop 
systenM  meeting  the  requirements  for 


each  clasa  in  MMS.  Mailers  who 
develop  systems  that  meet  DMM 
regulatian*  and  tb«  spedficatioas  and 
guidelines  outlined  in  the  Customer 
Publication  will  receive  approval  for 
their  manifesting  application. 

145.74    Markings. 

145.741    Compliance.  Wfcen  maiKngs 
are  Bade  ondcr  145.7.  mailsis  waay 
comply  with  other  applicable  markiag 
requirements  by  using  the  following 
alternatives: 

a.  Letter-Size  MaO.  The  markings 
required  by  362  and  682  may  be  placed 
in  a  keylme  as  described  in  145.742. 

b.  Non-Letter  Size  Mail.  The  markings 
required  by  362.  662,  762,  763,  764.  and 
767,  may  be: 

(1)  Incorporated  as  part  of  the  permit 
imprint;  or 

(2)  Printed,  computer-printed  or 
rubber-stamped  above  the  address,  and 
immediately  below  or  to  the  left  of  the 
permit  irapnut;  or 

(3)  Ptoduced  as  odierwise  specified  in 
the  Mh4S  aulhorizatian;  or 

(4)  Provided  m  an  endarsemeot  bne  in 
the  address  area,  dkectly  above  the  top 
line  of  the  address.  NOTE:  When  diis 
option  is  atilized.  no  additional 
information  other  than  ttte  carrier  route 
information  may  appear  on  the 
endorsement  line. 

145T42    Letter  Size  MaiL 
Requirements  for  key  line  contents,  rate 
category  abbreviation,  and  key  line 
location  are  as  follows: 

a.  Key  Line  Contents.  The  following 
key  line  data  must  be  printed  in  the 
following  order  on  each  piece  of  letter 
size  First-Class  Mail  and  third-class 
mail  (except  as  incbcated)  included  in  a 
MMS  maiUngr 

(1)  Consecutive  piece  number  unique 
to  each  piece; 

(2)  Weight  increment  (First-CIass 
only): 

(3)  Rate  category  for  which  the 
mailpieee  qualifies;  and 

(4)  Postage  paid  according  to  weight 
and  rate  category. 

b.  Mailer  Key  Line  Ccxies.  Codes  for 
internal  mailer  use  may  be  printed  to  the 
right  of  the  postage  paid  information.  A 
break  of  at  least  two  spaces  must 
appear  between  the  postage  paid  and 
any  internal  code  information. 

c.  Rate  Category  Abbreviations.  The 
only  acceptable  rate  category 
abbreviations  for  tetter-size  mail  key 
line  data  are: 

(1)  FIRST-CLASS  MAIL: 

(a)  ZB—ZXP-t-4  BARCODED 

(b)  ZP— ZIP-t-4  PRESORT 

(c)  ZN— ZIP-t-4  NQNPRESORT 

(d)  FP— FIRST-CLASS  PRESORT 

(e)  CP— CARRIER  ROUTE  PRESORT 
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(f)  FN— NONPRESORT 

(2)  BULK  THIRO-CLASS  MAIL 
(Regular  and  Special  Rates): 

(a)  ZB-ZIP-l-4  BARCODED 

(b)  ZP— 5-DIGrr  ZIP-f-4 

(c)  ZN— BASIC  ZIP-»-4 

(d)  CP-CARRIER  ROUTE 

(e)  FD— 5-DIGIT 


(f)  BA-BASIC 

d.  Key  Line  Location.  The  key  line 
must  be  printed  either  in  a  position  at 
least  two  (2)  lines  above  the  address  or 
in  the  lower  left  comer  of  the  envelope. 
See  Exhibit  145.7.  For  letter  size  mail 
the  placement  of  the  key  line  must  not 
interfere  with  the  OCR  read  area  or 
barcode  clear  zone.  See  Exhibit  122.33. 


When  window  envelopes  are  used,  key 
line  data  may  be  printed  on  the  insert  in 
a  position  above  the  address  provided 
the  address  and  key  line  data  are 
entirely  visible  through  the  window  with 
at  least  Vt  of  an  inch  clearance  between 
the  window  and  the  edge  of  the  panel. 

BttX  COOC  771»-12-M 
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APPLICABLE  FOR  FIRST-CLASS  MAIL 


XTZ  COMPANY 

123*  Foregone  Street 

New  rer*.    NT     10001-6789 


KETLINB 

OPTIONAL 

LOCATIO^S 


CONSECUnVK 

SERIAL 

NUMBER 


IWST  CLASS  MAIL 

USw  POSTAGE  PAID 

PERMIT  #1 

NEW  YORK,  NY 


-^S6961CP  0.195 


••CR2 


Mr.  John  C.  English 
5395  Allmullln  PI.  N.E. 
Washington,  DC   20011-2620 


.41/aiiidiM 


5698 ICP  ai95 


WEICflTIN 
OUNCES 


vn 


inch 


RESERVED  FOR  BAR  CODES 


RATB 
CATBOORT 


POOTACB 
PAID 


RATE  CATEGORY 

ZB  •  ZIP-»4  BARCODED 

ZP  •  ZIP-f4  PRESORT 

CP  .  CARRIER  ROUTE  PRESORT 

FP  -  FIRST  CLASS  PRESORT 

ZN  .  ZIP44  NON-PRESORT 

FN  .  NONPRESORT 


APPLICABLE  FOR  THIRD-CLASS  MAIL 


XYZ  COMPANY 

1234  Foregone  Street 

New  York,   NY     10001-6789 


KETLINB 

OFTKmAL 

LOCATIONS 


CONSECUnVB 

SERIAL 

NUMBER 


BULK  RATS 

U&  POSTAGE  PAID 

PERMIT  •! 

NEW  YORK«  NY 


■♦  56961  CP  0.101  •*CR05 

Mr.  John  C.  English 
5395  Allmullln  PI.  N.E. 
Washington,  DC   20011-2620 


.41/2iDdtM 


569S   CFaiOl 


n 


Sfi 

inch 


RESERVED  FOR  BAR  CODES 


RATB  POOTAGB 

CATEOORT      PAID 


Exhibit  145.7 


MLUNQ  COOE  7710-12-C 


RATE  CATEGORY 

ZB  •  ZIP^4  BARCODED* 

ZP  •  S-DIGIT  ZIP<»4 

ZN  •  BASIC  ZIP«4 

CP  •  CARRIER  ROUTE  PRESORT 

FD  •  5-DIGIT 

BA  .BASIC 
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145.743    Non-Letter  Size  Mail 
Requirements  for  the  itniqae  nuiilpiece 
number,  location,  and  acceptable 
methods  for  listing  on  the  manifest  are 
as  follows: 

a.  The  miiqae  number  must  be 
computer-generated.  It  can  be  a  product 
number  or  any  other  number  devised  by 
the  mailer,  as  kmg  as  numbers  are  not 
duplicated  within  the  malting. 

b.  The  unique  number  must  be  printed 
in  one  of  the  following  locations: 

(1}  Directly  above  the  address: 

(2)  The  lower  left  comer  of  the  mailing 
label:  or 

(3)  One  space/line  below  the  permit 
imprint. 

c.  The  numbers  must  be  printed  in 
ascending  order  or  ascending  order 
within  each  5-digit.  3-digit.  BMC  ZIP 
Code  or  within  each  zone  on  the 
manifest  listing. 

145.75    Authorization  Procedures. 

145.751  Applications.  The  mailer 
must  submit  an  MMS  Application  to  the 
postmaster  of  each  post  office  where 
mailings  will  be  deposited.  AppUcations 
and  detailed  information  about  mailer 
requirements  and  responsibilities  and 
qualifying  criteria  are  available  through 
post  offices.  The  application  formally 
expresses  to  the  local  postmaster  the 
mailer's  interest  in  MMS  and  provides 
information  essential  to  obtaining 
authorization. 

145.752  Service  Agreement/Support 
Documentation.  After  completing 
development  of  a  manifest  mailing 
system  that  meets  postal  specifications, 
the  mailer  is  required  to  submit  the 
basic  Manifest  Service  Agreement  and 
the  following  documentation  as 
attachments  to  the  Service  Agreement: 

a.  An  appropriate  addendum,  which 
proposes  any  requirements  not  covered 
in  the  basic  service  agreement, 

b.  Sample  manifesc  Hsting  with 
corresponding  sample  mailing  pieces, 

c.  Sample  mailing  statement  (Form 
3602  or  3605), 

d.  A  detailed  description  of  the 
Quality  Control  procedures  to  be 
conducted  by  the  mailer, 

e.  A  copy  of  the  application  originally 
submitted,  and 

f.  Any  addititmal  documents  outlined 
in  the  Irasic  service  agreemenL 

145.753  Review  Procedures.  The 
mailer  must  submit  the  signed  basic 
service  agreement,  and  required 
attachments/supporting  documentation, 
to  the  post  office  for  consideration  under 
the  following  review  procediue:        ^ 

a.  The  postmaster  will  review  the 
MMS  agreement  and  system,  provide  a 
letter  of  recommendation  to  either 
approve  or  disapprove  the  MMS 
program  (the  letter  must  include  a 
statement  specifying  the  reasons  for  the 


deci^on),  sign  the  agreement  (only  if 
approval  is  recommended],  and  forward 
tf»e  entire  package  to  the  Reld  Division 
General  Manager/Postmaster. 

b.  The  Field  Division  will  review  the 
MMS  agreement  and  system,  provide  a 
letter  of  recommendation  to  eitfier 
approve  or  disapimive  the  MMS 
program  (the  letter  must  include  a 
statement  specifying  the  reasons  for  the 
decision),  sign  the  agreement  (only  if 
approval  is  recommended),  and  forward 
the  entire  package  to  the  appropriate 
General  Manager,  RCC. 

c.  The  General  Manager.  RCC  makes 
the  initial  decision  to  grant  or  deny  an 
MMS  authorization,  pursuant  to  145.754 
and  145.76.  Prior  to  approving  an 
authorization,  the  General  Manager, 
RCC,  may  modify  the  attachments  to  the 
basic  service  agreement  where 
necessary  to  meet  Postal  Service  needs 
and  requirements.  A  Manifest  Mailing 
System  is  not  valid  and  may  not  be 
implemented  before  an  MMS  agreement 
is  signed  by  the  General  Manager,  RCC. 

Note:  RepresentativeCs)  from  the  division 
and/or  Rates  and  Classification  Center  (RCC) 
may  visit  the  mailer's  plant  to  examine  the 
proposed  operatton  as  part  of  the  review 
procednre. 

145.754    Conditions  of  Authorization. 
The  following  conditions  apply  to  all 
Manifest  Mailing  Systems: 

a.  Postage  Adjustments.  Postage 
adjustments  will  be  required  for 
overpayments  or  undeipayments 
identified  during  postal  verification; 
verification  samples  are  deemed  to  be 
representative  of  the  entire  mailing,  and 
postage  adjustment  calculations  are 
applied  to  the  total  mailing. 

Note:  Mailers  who  diooae  a  conqjuter 
software  program  which  aotomatically  skips 
to  the  next  weight  tnGrement  for  borderline 
weight  pieces  will  not  be  required  to  make  a 
postage  adjustment  due  to  the  computer 
software  pro-am.  However,  if  differences 
are  detected  other  than  those  generated  by 
the  software  program  (e.g.,  postage 
computations  or  we^t  calodations),  postage 
adjustments  will  be  applied  to  the  total 
mailing  as  specified  in  145754a. 

b.  Postage  Error  Penalty.  Whenever 
the  sampling  verification  determines 
that  the  postage  eiror  exceeds  1.5 
percent  of  the  corrected  postage  a 
penalfy  will  be  assessed.  The  total 
corrected  postage  plus  a  penalfy  equal 
to  10  percent  of  the  postage  error 
calculation  will  be  deducted  from  the 
permit  imprint  advance  deposit  account. 

c.  Authorization  Period.  A  manifest 
mailing  system  will  be  authorized  for  a 
period  not  to  exceed  two  years. 
Authorizations  may  be  renewed 
following  a  Postal  Service  review  that 
shows  the  system  remains  qualified. 


d.  System  Modification.  Advance 
written  notice  must  be  provided  to  the 
Postal  Service  of  any  plans  to  modify  or 
adjust  the  system  which  will  affect  the 
calculation  of  postage,  generation  of 
required  mailing  documentation,  or  mail 
presorting  prior  to  preparing  and 
presenting  die  mailing  for  acceptance. 

e.  Advance  Deposit  Account.  Postage 
must  be  paid  through  an  advance 
deposit  account  and  funds  in  the 
account  may  be  deducted  by  the  Postal 
Service  to  cover  any  deficiency 
discovered  after  acceptance  of  the  mail 

145.78    Approving  or  Denying 
Authorization.  , 

145^61    Responsibilify.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC).  serving  the  post  office  to 
which  the  mailer  submitted  the 
proposed  service  agreement,  ensures 
that  all  required  documentation  has 
been  provided  and  approves  or  denies 
autbodzations  for  all  options  available 
under  the  Manifest  Mailing  System. 

145.7S2    Approval.  If  a  decision  is 
made  to  grant  an  MMS  authorization, 
the  General  Manager.  RCC,  will  sign  the 
agreement,  and  forward  it  with 
instructions  for  administering  it,  to  the 
Field  Division  General  Manager/ 
Postmaster,  who  will  ensure  diat  (1)  the 
service  agreement  is  re-signed  by  the 
mailer  if  an  attachment  was  modified  by 
the  RCC,  (2)  the  agreement  is  signed  by 
the  administering  postmaster  and  (3)  all 
affected  parties  are  provided  with  a 
copy  of  the  signed  agreement  The 
Division  KviD  retiun  the  original  signed 
agreement  to  the  RCC  serving  the 
administering  post  office. 

145.763    Denial.  If  a  decision  is  made 
to  deny  an  authorization,  the  General 
Manager,  RCC  will  notify  the  mailer, 
the  administering  post  office,  and  the 
Field  Division,  tn  writing,  stating  the 
reason  for  denial.  The  mailer  may 
appeal  a  denial,  within  15  days  from  the 
receipt  of  die  notice  by  the  mailer,  by 
filing  a  written  appeal,  including 
additional  evidence  as  to  why  the 
manifest  mailing  system  should  be 
authorized,  with  the  Director,  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington.  DC 
202eO-53ea  The  Director  will  review  the 
appeal  and  issue  the  final  agency 
decision.  The  Director  will  notify  the 
mailer,  the  administering  post  office,  the 
Field  Division  and  the  RCC  of  the 
decision. 

145.77    Authorization  Renewals.  An 
MMS  authorization  may  be  renewed 
following  a  review  conducted  prior  to 
the  expiration  date  by  the  General 
Manager,  RCC  or  designated  person,  to 
determine  that  the  system  remains 
qualified.  A  new  service  agreement  will 
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be  initiated  under  one  of  the  following 
conditions: 

a.  Approved  Without  ModiHcations. 
When  the  review  of  the  MMS 
determines  that  the  system  remains 
qualified  without  any  modifications,  the 
existing  service  agreement  will  be 
extended  for  a  two  (2)  year  period.  The 
approval  to  extend  the  existing 
agreement  may  be  accomplished  by  an 
addendum  that  states  the  new 
expiration  date,  signed  by  the 
administering  postmaster,  the  Field 
Division  General  Manager/Postmaster, 
the  RCC  General  Manager,  and  the 
mailer. 

b.  Approved  With  Mailer 
ModiHcations.  When  the  review  of  the 
MMS  determines  that  the  system  has 
been  modified,  but  remains  qualified,  a 
new  service  agreement  must  be 
prepared  that  outlines,  in  detail,  the 
changes  to  the  system.  The  revised 
service  agreement  must  be  signed  by  the 
administering  postmaster,  the  Field 
Division  General  Manager/Postmaster, 
the  RCC  General  Manager  and  the 
mailer. 

c.  Approved  With  Postal  Service 
Modifications.  When  the  review 
determines  that  the  system  can  only  be 
renewed  with  modifications  required  by 
the  Postal  Service,  the  mailer  will  be  so 
informed  and,  if  he  agrees,  a  new 
agreement  will  be  prepared  and  signed 
as  in  145.77b. 

Note:  When  the  review  of  the  MMS 
indicates  that  the  system  no  longer  qualifies 
under  the  MMS  program,  or  when  the  mailer 
does  not  agree  to  Postal  Service 
modifications,  the  procedures  for  revocation 
of  an  MMS  authorization  apply  [See  145.78). 

145.78    Revocation. 

145.781  Conditions.  The  General 
Manager,  RCC  may  revoke  an  MMS 
authorization  for  any  of  the  following 
reasons: 

a.  If  a  mailer  has  provided  incorrect 
data  on  the  manifest  listing  and  appears 
imable  or  unwilling  to  correct  the 
problems. 

b.  If  it  is  discovered  that  the  mailer  is 
not  properly  performing  the  required 
quality  control  verification  procedures. 

c.  If  the  MMS  no  longer  meets  the 
criteria  established  by  this  regulation 
and  those  outlined  in  the  Manifest 
Mailing  Service  Agreement. 

d.  If  there  have  been  no  mailings 
presented  under  MMS  for  more  than  six 
months  (except  as  provided  in  the 
Service  Agreement). 

e.  If  a  mailer  continues  to  present 
mailings  that  are  improperly  prepared 
and/or  proper  postage  is  not  paid. 

145.782  Notification.  Whenever  any 
of  the  grounds  for  revocation  set  forth  in 
145.781  exist,  the  Field  Division  General 


Manager/Postmaster  will  notify  the 
mailer,  in  writing,  of  the  nature  of  the 
discrepancy  and  the  need  for  corrective 
action  prior  to  any  revocation  action. 
The  mailer  and  the  Division  Manager 
will  determine  the  actions  to  be  taken, 
and  set  up  an  implementation  schedule. 
Hie  General  Manager,  RCC,  will 
prescribe  the  time  period  for  corrective 
action.  When  the  mailer  has  completed 
the  necessary  corrective  measures  to 
bring  the  system  into  compliance,  the 
Division  Manager  must  be  notified  and  a 
follow-up  review  conducted.  Failure  to 
correct  identified  problems  is  sufficient 
grounds  to  revoke  a  mailer's  MMS 
authorization. 

145.783    Revocation  Procedures.  The 
following  procedures  apply  to  a 
revocation: 

a.  If,  after  notification,  the  mailer  is 
unable  or  unwilling  to  correct  the 
discrepancies  cited  by  the  Division 
Manager  within  the  timeframe  allotted, 
the  Division  Manager  will  advise  the 
mailer  in  writing  that  a  recommendation 
to  revoke  the  authorization  to  mail 
under  MMS  was  forwarded  to  the 
General  Manager,  RCC. 

b.  The  General  Manager  at  the  RCC 
will  review  the  recommendation  and 
supporting  dociunentation  to  determine 
whether  revocation  is  appropriate.  The 
General  Manager  makes  the  initial 
decision  to  revoke  an  MMS 
authorization.  If  the  General  Manager 
decides  to  revoke  the  MMS 
authorization,  the  mailer  will  be  notified 
directly  of  the  decision,  with  a  copy  to 
the  postmaster  and  Field  Division. 

'-   c.  The  mailer  may  appeal  this  decision 
in  writing  within  15  days  from  the  date 
of  receipt  of  the  notice.  The  mailer's 
appeal  should  contain  evidence 
explaining  why  the  MMS  authorization 
should  not  be  revoked.  The  appeal  must 
be  filed  with  the  General  Manager,  RCC. 
The  mailer  may  continue  to  present  mail 
under  the  MMS  pending  a  decision  on 
appeal. 

d.  If  evidence  provided  by  the  mailer 
indicates  that  the  authorization  should 
be  continued,  the  General  Manager, 
RCC,  may  reverse  the  decision. 

e.  If  the  General  Manager,  RCC,  does 
not  find  sufficient  evidence  to  reverse 
the  revocation,  the  appeal  will  be 
forwarded  to  the  Director,  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington,  DC 
20260-5360.  The  Director  will  issue  the 
final  agency  decision  and  notify  the 
mailer,  the  administering  post  office,  the 
Field  Division,  and  the  RCC  of  the 
decision.  The  revocation  decision  is 
effective  15  days  after  receipt  by  the 
mailer. 

21.  Amend  145.82  to  read  as  follows: 


145.82    Qualification  Requirements. 
Any  permit  imprint  mailer  whose 
mailings  comply  with  the  requirements 
of  145.5  may  apply  for  authorization  to 
use  optional  acceptance  procedures. 
Optional  procedure  authorization  will 
not  be  granted  if  (a]  mailings  do  not 
meet  the  requirements  of  145.5,  (b)  the 
Postal  Service  cannot  be  assiu-ed  of  the 
receipt  of  proper  postage  revenue,  or  (c] 
significant  recoverable  savings  will  not 
result  for  the  Postal  Service. 

22.  Amend  the  heading  of  145.9  and 
the  entire  145.91-145.92  to  read  as 
follows: 

145.9    Alternate  Mailing  Systems 
(AMS). 

145.91  Purpose.  The  purpose  of  this 
section  is  to  provide  for  situations 
where  other  systems  for  the  acceptance 
of  permit  imprint  mail,  not  specifically 
outlined  in  145.7  or  145.8,  satisfactorily 
provide  for  proper  postage  payment  and 
mail  preparation  without  verification  by 
weight. 

145.92  General  Qualification 
Requirements  and  Request  Procedures. 

145.921  AMS  Request.  Mailers  may 
request  authorization  to  pay  postage  by 
an  alternate  method  by  submitting  a 
written  request  to  the  postmaser  at  the 
office  of  mailing.  The  request  must 
include  (1)  a  complete  description  of  the 
type(s)  of  matter  to  be  mailed,  (2)  the- 
proposed  method  of  paying  postage,  (3} 
the  proposed  method  to  determine 
correct  mail  make-up  and  (4)  a 
statement  of  the  mailer's  reasons  for 
requesting  the  alternate  system. 

145.922  Postage  Payment.  All 
postage  must  be  paid  in  accordance 
with  the  provisions  of  145.11,  unless  an 
alternate  system  is  approved  in  writing 
by  the  General  Manager,  Rates  and 
Classification  Center  (RCC). 

145.923  Cost/Benefit.  There  must  be 
no  additional  cost  to  the  Postal  Service 
to  administer  the  AMS  Agreement  in 
excess  of  the  costs  of  current  mail 
acceptance  procedures  for  the  mail  in 
question.  The  applicable  Field  Division 
will  perform  a  detailed  cost/benefit 
analysis  which  will  be  included  in  the 
supporting  documentation  provided  to 
the  General  Manager,  RCC. 

145.924  Mailer  Quality  Control.  The 
Mailer  must  implement  a  quality  control 
program  acceptable  to  the  Postal 
Service.  The  program  must  demonstrate 
that  accurate  documentation  is  provided 
and  that  mail  is  properly  prepared.  The 
supporting  documentation  must  include 
a  detailed  description  of  the  proposed 
quality  control  procedures.  Each  mailing 
under  an  AMS  agreement  must  be 
accompanied  by  a  statement  by  the 
mailer  certifying  that  a  Quality  Control 
verification  has  been  performed. 
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145.925    Application  Procedures.  The 
following  procedures  apply  to  the 
submission  of  an  application  for  an 
AMS  authorization: 

a.  The  mailer  must  submit  to  each 
entry  post  office  a  written  request  and 
supporting  documentation  that  includes 
all  the  information  outlined  in  145.921. 

b.  The  entry  office  postmaster  will 
review  and  evaluate  the  AMS  request, 
supporting  documentation  and  system 
description,  provide  a  letter  of 
recommendation  to  either  approve  or 
disapprove  the  AMS  (the  letter  must 
include  a  statement  specifying  the 
reasons  for  the  decision),  and  forward 
the  entire  package  to  the  Field  Division 
General  Manager/Postmaster. 

c.  The  Field  Division  will  review  the 
AMS  request,  supporting  documentation 
and  system  description,  conduct  a 
detailed  cost/benefit  analysis,  provide  a 
letter  of  recommendation  to  either 
approve  or  disapprove  the  AMS  (the 
letter  must  include  a  statement 
specifying  the  reasons  for  the  decision), 
and  forward  the  entire  package  to  the 
appropriate  RCC  General  Manager,  who 
will  make  the  final  decision. 

d.  The  General  Manager,  RCC,  makes 
the  initial  decision  to  grant  or  deny  an 
AMS  authorization,  pursuant  to  145.928 
and  145.927.  An  Alternate  Mailing 
System  is  not  valid  and  may  not  be 
implemented  before  an  AMS  agreement 
is  prepared  and  signed  by  the  General 
Manager,  RCC. 

Note. — Representativets)  from  the  division 
and/or  Rates  and  Classification  Center  (RCC) 
may  visit  the  mailer's  plant  to  review  the 
proposed  operation  as  part  of  this  review 
procedure. 

145.926    Authorization  Requirements. 
The  conditions  of  authorization  are  as 
follows: 

a.  Authorization  to  use  AMS  may  be 
granted  only  when  its  adoption  is  in  the 
best  interests  of  the  Postal  Service. 

b.  Overpayments  or  underpayments 
identified  diuing  postal  verification  will 
require  a  postage  adjustment. 
Verification  samples  are  deemed  to  be 
representative  of  the  entire  mailing  and 
postage  adjustment  calculations  will  be 
based  on  the  total  mailing. 

c.  The  mailer  must  pay  a  penalty 
whenever  the  sampling  verification 
determines  the  postage  error  exceeds  1.5 
percent  of  the  corrected  postage.  The 
total  corrected  postage  for  the  entire 
mailing,  plus  a  penalty  equal  to  10 
percent  of  the  postage  error  calculation, 
will  be  deducted  from  the  permit  imprint 
advance  deposit  account. 

d.  Alternate  Mailing  System  is  not 
valid  and  may  not  be  implemented 
without «  signed  AMS  agreement. 


e.  The  agreement  must  specify  the 
terms  and  conditions  for  use  of  AMS, 
including  a  time  limit  not  to  exceed  two 
years. 

145.927    Approving  or  Denying 
Authorizations.  The  procedures  for 
approving  or  denying  authorizations  are 
as  follows: 

a.  Responsibility.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC),  serving  the  post  office  to 
which  the  mailer's  request  was 
submitted,  will  approve  or  deny  a 
written  request  for  AMS.  Concurrence  of 
the  General  Manager,  Business  Systems 
Division  (BSD),  Headquarters, 
Washington,  DC,  must  be  obtained  prior 
to  approval. 

b.  Approval.  If  a  decision  is  made  to 
grant  an  AMS  authorization,  the  General 
Manager,  RCC,  will  prepare,  sign  and 
forward  the  agreement  containing 
instructions  for  its  administration  to  the 
Field  Division  General  Manager/ 
Postmaster,  who  will  ensure  5iat  (1)  the 
agreement  is  signed  by  the  mailer  and 
the  administering  postmaster  and  that 
(2)  all  affected  parties  are  provided  with 
a  copy  of  the  signed  agreement.  The 
Division  will  return  the  original  signed 
agreement  to  the  RCC  serving  the 
administering  post  office. 

c.  Denial.  If  a  decision  is  made  to 
deny  an  authorization.ihe  General 
Manager,  RCC,  will  nofify  the  mailer, 
the  administering  post  office,  and  the 
Field  Division,  in  writing,  stating  the 
reason  for  denial.  The  mailer  may 
appeal  a  denial  within  15  days  from  the 
receipt  of  the  notice  by  the  mailer,  by 
filing  a  written  appeal  (containing 
additional  evidence  as  to  why  the  AMS 
request  should  be  approved),  with  the 
Director,  Office  of  Classification  and 
Rates  Administration,  USPS 
Headquarters,  Washington,  DC  20260- 
5360.  The  Director  will  review  the 
appeal  and  issue  the  final  agency 
decision.  The  Director  will  notify  the 
mailer,  the  administering  post  office,  the 
Field  Division  and  the  RCC  of  the 
decision. 

145.928    Revocation.  The  General 
Manager,  RCC.  may  revoke  an  AMS 
authorization  for  any  of  the  following 
reasons: 

a.  If  a  mailer  has  provided  incorrect 
data  for  mailings  and  appears  unable  or 
unwilling  to  correct  all  problem(8). 

b.  If  it  is  discovered  that  the  mailer  is 
not  properly  conducting  the  required 
quality  control  verification  procedures. 

c.  If  the  AMS  no  longer  meets  the 
criteria  established  by  this  regulation 
and  those  outlined  in  the  Agreement. 

d.  If  there  have  been  no  mailings 
presented  under  AMS  for  more  than  six 
months  (except  as  provided  in  the 
Service  Agreement). 


e.  If  a  mailer  continues  to  present 
mailings  that  are  improperly  prepared 
and/or  proper  postage  is  not  paid. 

145.929    Revocation  Procedures.  The 
following  procedures  apply  to 
revocation: 

a.  Notification.  Whenever  grounds  for 
revocation  set  forth  in  145.928  exist,  the 
Field  Division  General  Manager/ 
Postmaster  will  notify  the  mailer,  in 
writing,  of  the  natiu-e  of  the  discrepancy 
and  the  need  for  corrective  action  prior 
to  any  revocation  action.  The  mailer  and 
the  Division  Manager  will  agree  on  the 
actions  to  be  taken  and  set  up  an 
implementation  schedule.  The  General 
Manager,  RCC  will  prescribe  the  time 
period  for  corrective  action.  When  the 
mailer  has  completed  the  necessary 
corrective  measures  to  bring  the  system 
info  compliance,  the  Division  Manager 
must  be  notified  and  a  follow-up  review 
conducted.  Failure  to  correct  identified 
problems  is  sufficient  grounds  to  revoke 
a  mailer's  AMS  authorization. 

b.  Recommendation.  If.  after 
notification,  the  mailer  is  unable  or 
unwilling  to  correct  the  discrepancies 
cited  by  the  Division  Manager  within 
the  time  frame  allotted,  the  Division 
Manager  will  advise  the  manager  in 
writing  that  a  recommendation  to 
revoke  the  authorization  to  mail  under 
AMS  was  forwarded  to  the  General 
Manager,  RCC. 

c.  Recommendation  Review.  The 
General  Manager  at  the  RCC  will  review 
the  recommendation  and  supporting 
documentation  to  determine  whether 
revocation  is  appropriate.  The  General 
Manager  makes  the  initial  decision  to 
revoke  an  AMS  authorization.  If  the 
General  Manager  decides  to  revoke  the 
AMS  authorization,  the  mailer  will  be 
notified  in  writing  of  the  reasons  for  the 
decision,  with  a  copy  to  the  postmaster 
and  Field  Division. 

d.  Appeal  Rights.  The  mailer  may 
appeal  this  decision  in  writing  within  15 
days  from  the  date  of  receipt  of  the 
notice.  The  mailer's  appeal  should 
contain  evidence  explaining  why  the 
AMS  authorization  should  not  be 
revoked.  The  appeal  must  be  filed  with 
the  General  Manager,  RCC.  The  mailer 
may  continue  to  present  mail  under  the 
AMS  pending  a  decision  on  appeal. 

e.  If  evidence  provided  by  the  mailer 
indicates  that  the  authorization  should 
be  continued,  the  General  Manager  may 
reverse  the  decision. 

f.  If  the  General  Manager  does  not 
find  sufficient  evidence  exists  to  reverse 
the  revocation,  the  appeal  will  be 
forwarded  to  the  Director.  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington.  DC 
20260-5360.  The  Director  will  issue  the 
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final  agency  decision  and  notify  the 
mailer,  postmaster,  the  Field  Division, 
and  the  RCC.  The  revocation  decision  is 
effective  15  days  after  receipt  by  the 
mailer. 

23.  Amend  145.932  to  read  as  follows: 
Western  Union  Mailgram  messages 

are  enclosed  in  window  envelopes  that 
bear  in  the  upper  right  comer  of  the 
address  side  the  Mailgram  message 
imprint  illustrated  in  145.42a. 

24.  Amend  362.2a.  362.31a.  362.42, 
362.5,  662.3.  662.4.  662.5  and  662.6  by 
adding  the  following  sentence  to  the  end 
of  each  section. 

Exception:  A  mailer  authorized  to 
mail  under  Manifest  Mail  System  (MMS) 
in  145.7,  may  place  the  rate  category 
identification  marking  in  a  keyline  as 
described  in  145.742. 

25.  Amend  the  last  sentence  in  381.1, 
382.1,  and  781,  by  adding  145.7  to  the 
DMM  reference  sections.  Each  sentence 
will  read  as  follows: 

Permit  imprints  may  be  used  on 
mailings  of  nonidentical  weight  only 
under  the  provisions  of  145.7, 145.8, 145.9 
or  137.274{c)2. 

26.  Amend  the  note  to  641  to  read  as 
follows: 

Note:  This  fee  is  separate  from  the  fee  that 
must  be  paid  for  a  permit  to  mail  under  the 
permit  imprint  system  (See  145.12). 

27.  Amend  the  last  sentence  in  667.92 
to  read  as  follows: 

This  normally  will  require  that  the 
mailings  be  made  under  the  provisions 
of  145.7,145.8  and  145.9. 

28.  Amend  the  first  sentence  in 
681.221a  to  read  as  follows: 

a.  Permit  Imprint  When  pieces  in  a 
nonidentical  mailing  are  subject  to  a 
pound  rate  and  the  pieces  qualify  for 
mailing  at  the  basic  or  five-digit  rate, 
postage  may  be  paid  by  permit  imprint, 
provided  the  mailer  has  been 
specifically  authorized  by  the  General 
Manager,  Rates  and  ClassiHcation 
Center,  serving  the  office  of  mailing,  in 
accordance  with  145.7, 145.8  or  145.9. 

29.  Amend  681.222  to  delete  the  word 
"only"  from  existing  text  and  add  the 
following  sentence  to  the  end  of  the 
section. 

Nonidentical  weight  pieces  subject  to 
minimum  per-piece  charges  may  be  paid 
by  permit  imprint  only  under  a  manifest 
mailing  system,  optional  procedure  or 
alternate  mailing  system  procedure 
authorized  by  the  General  Manager, 
Rates  and  Classification  Center  (see 
145.7, 145.8  and  145.9). 

30.  Amend  681.223  to  read  as  follows: 
Postage  for  mailings  that  include 

pieces  subject  to  pound  rates  and  pieces 
subject  to  minimum  per-piece  charges 
may  be  paid  by  meter  stamp.  Postage 
may  also  be  paid  by  permit  imprint 


under  a  manifest  mailing  system, 
optional  procedure  or  alternate  mailing 
system  procedure  when  authorized  by 
the  General  Manager,  Rates  and 
Classification  Center  (see  145.7, 145.8 
and  145.9) 

31.  Amend  681.312  to  read  as  follows: 
Nonidentical  weight  pieces  may  be 

paid  by  permit  imprint  only  under  a 
manifest  mailing  system,  optional 
procedure  or  alternate  mailing  system 
procedure  authorized  by  the  General 
Manager,  Rates  and  Classification 
Center  (see  145.7. 145.8  and  145.9). 

32.  Amend  the  last  sentence  in  722.21 
to  read  as  follows: 

Mailings  of  pieces  of  nonidentical 
weight  may  only  be  made  at  bulk  zone 
rates  when  authorized  by  the  Rates  and 
Classification  Center  serving  the  post 
office  of  mailing,  in  accordance  with 
745.7, 145.8  or  145.9. 

33.  Amend  the  last  sentence  in  723.21 
to  read  as  follows: 

Mailings  may  contain  pieces  of 
nonidentical  weight  only  if  postage  is 
affixed  to  each  piece  (using  the 
instructions  in  711.24),  or  if  the  Rates 
and  Classification  Center,  serving  the 
office  of  mailing,  has  authorized 
payment  of  postage  by  permit  imprint,  in 
accordance  with  145.7, 145.8  or  145.9. 

34.  Amend  724.24a  to  read  as  follows: 
When  postage  is  paid  by  permit 

imprint  nonidentical  pieces,  including 
those  of  different  postage  values,  may 
be  merged,  presorted  together,  and 
presented  as  a  single  mailing,  if  the 
mailer  has  demonstrated  that  adequate 
records  are  maintained  to  enable  the 
Postal  Service  to  accurately  verify  and 
audit  such  mailings,  and  the  procedure 
has  been  specifically  authorized  by  the 
Rates  and  Classification  Center  serving 
the  post  office  of  mailing  in  accordance 
with  145.7. 145.8  or  145.9. 

35.  Amend  741  to  read  as  follows: 
Nonidentical  pieces  may  be  mailed  at 

the  parcel  post  bulk  zone  rate  only  when 
the  mailer  has  demonstrated  that 
adequate  records  are  maintained  to 
verify  and  audit  such  mailings,  and  the 
procedure  has  been  specifically 
authorized  by  the  Rates  and 
Classification  Center  serving  the  post 
office  of  mailing  in  accordance  with 
145.7, 145.8  or  145.9. 
•        •        *        •        • 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 


the  Federal  Register  as  provided  by  39 
CFR  111.3. 
Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 

Division. 

[FR  Doc  88-29618  Filed  12-23-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[FRL-3496-9] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Delegation 
to  ttie  State  of  Oregon 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Delegation  of  authority. 


SUMMARY:  EPA  is  announcing  approval 
of  a  request  dated  October  4, 1988,  from 
the  Director  of  the  Department  of 
Environmental  Quality  to  amend  the 
current  delegation  of  authority  for 
Subpart  M  (Asbestos).  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS). 

date:  December  13, 1988. 
ADDRESSES:  The  relevant  material  in 
suport  of  this  delegation  may  be 
examined  during  normal  business  hours 
at  the  following  locations:  Air  Programs 
Branch,  Docket  No.  lOA-88-10, 
Environmental  Protection  Agency,  1200 
Sixth  Avenue.  Seattle,  Washington 
98101;  State  of  Oregon,  Department  of 
Environmental  Quality,  811  SW  Sixth 
Avenue,  Portland,  Oregon  97204. 
FOR  nmTHER  INFORMATION  CONTACT 
Armina  Nolan,  Air  Programs  Branch, 
AT-082,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone:  (206)  442- 
1757  FTS:  39»-1757, 

SUPPLEMENTARY  INFORMATION:  On  April 
6, 1973  (38  FR  8820),  pursuant  to  section 
112  of  the  Clean  Air  Act  as  amended, 
the  Administrator  promulgated  national 
emission  standards  for  three  hazardous 
air  pollutants  (NESHAPs).  Section  112(d) 
directs  the  Administrator  or  Regional 
Administrator  to  delegate  his  authroity 
to  implement  and  enforce  NESHAPS  to 
any  State  which  has  submitted  adequate 
procedures. 

On  November  20, 1975,  the  Regional 
Administrator  of  EPA,  Region  10 
delegated  to  the  State  of  Oregon  the 
authority  to  implement  and  enforce  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
for  Subpart  M  (Asbestos)  as 
promulgated  by  EPA  prior  to  January  1. 


mtm. 
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1975.  This  delegation  was  published  in 
the  Federal  Register  on  February  20, 
1976  (41  FR  7749).  An  additional 
amendment  was  made  on  December  8, 
1982  (47  FR  55303). 

Amendment  to  the  national  emission 
standard  for  asbestos  were  proposed  in 
the  Federal  Register  on  July  13, 1983  (48 
FR  32126),  and  finalized  on  April  5, 1984 
(49  FTl  13661).  This  action  promulgates 
the  amendments  under  section  112  of  the 
Clean  Air  Act  as  amended  in  1977.  The 
intended  effect  of  the  amendments  is  to 
reinstate  work  practice  and  equipment 
provisions  of  the  standard  that  were 
held  not  to  be  emission  standards  by  the 
U.S.  Supreme  Court  in  1978.  The 
amendments  also  reword  and  rearrange 
the  standard  for  clarity. 

The  Department  of  Environmental 
Quality  in  a  letter  dated  October  4,1988. 
requested  their  asbestos  rules  and 
regulations,  OAR  340-33-010  through 
100,  be  approved  for  delegation  in 
compliance  with  the  April  5, 1984, 
amendments  to  Subpart  M  (Asbestos). 
EPA  reviewed  the  request  and  in  a  letter 
dAted  December  13, 1988,  aproved  the 
delegation.  The  letter  is  as  follows: 
Fred  Hansen, 
Director,  Department  of  Environmental 

Quality.  811  SW  Sixth  Avenue.  Portland. 

Oregon  97204 

Dear  Mr.  Hansen:  On  October  4, 1988,  you 
requested  that  EPA  amend  the  delegation  of 
authority  to  enforce  Subpart  M  (Asbestos) 
under  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS)  as 
granted  to  the  Department  of  Environmental 
Quality  (DEQ).  We  have  recviewed  your 
submittal  and  hereby  approve  your  request. 

This  delegation  is  subject  to  the  conditions 
outlined  in  the  original  letter  of  delegation 
dated  November  20, 1975,  and  published  in 
the  Federal  Register  on  February  20, 1976  (41 
?K  7749). 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that 
DEQ  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  DEQ  written  notice  of 
objections  within  10  days  of  the  date  of 
receipt  of  this  letter,  DEQ  will  be  deemed  to 
have  accepted  all  the  terms  of  the  delegation. 

An  advance  copy  of  this  Register  is 
enclosed  for  your  information. 
Sincerely, 

Robie  G.  Russell, 

Regional  A  dministrator. 

Enclosure 

cc:  J.  Herlihy,  EPA-000 

This  notice  is  being  published  to 
notify  the  public  that  a  delegation  of 
authority  under  NESHAPS  has  occurred. 

Authority:  Section  110  Clean  Air  Act  42 
U.S.C.  7410(a)  and  7502. 
Date:  December  13, 1988. 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations.  Air 
pollution  control.  Asbestos,  Beryllium, 


Hazardous  materials,  Mercury,  Vinyl 

chloride. 

Charles  E.  Findley, 

Acting  Regional  Administrator. 

[FR  Doc.  88-29493  Filed  12-23-88;  8:45  am) 

BILUNG  CODE  6S60-SO-M 

40  CFR  Part  61 

[FRL-3497-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants; 
Subdelegation  of  Authority  to  a  Local 
Agency  in  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Subdelegation  of  authority. 
SUMMARY:  EPA  is  announcing  approval 
of  a  request  dated  December  2, 1987, 
from  the  Director  of  the  Lane  Regional 
Air  Pollution  Agency  (LRAPAl  to  amend 
the  current  subdelegation  of  authority 
for  Subpart  M  (Asbestos),  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS). 
date:  December  13, 1988. 
ADDRESSES:  The  relative  material  in 
support  of  this  subdelegation  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  Programs  Branch,  Docket  No.  lOA- 
88-11.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101 

Lane  Regional  Air  Pollution  Authority, 
225  North  Fifth,  Suite  501,  Springfield, 
Oregon  97477 

FOR  FURTHER  INFORMATION  CONTACT: 

Armina  Nolan,  Air  Programs  Branch, 
AT-082,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone  (206)  442- 
1757,  FTS:  399-1757 

SUPPLEMENTAL  INFORMATION: 

On  April  6. 1973  (38  FR  8820),  pursuant 
to  section  112  of  the  Clean  Air  Act,  as 
amended,  the  Administrator 
promulgated  national  emission 
standards  for  three  hazardous  air 
pollutants  (NESHAPS).  Section  112(d) 
directs  the  Administrator  or  the 
Regional  Administrator  to  delegate  his 
authority  to  implement  and  enforce 
NESHAPS  to  any  State  which  has 
submitted  adequate  procedures. 

On  April  23, 1982,  the  Regional 
Administrator  of  EPA,  Region  10 
subdelegated  to  the  Lane  Regional  Air 
Pollution  Authority  the  authority  to 
implement  and  enforce  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS)  for  Subpart  M 
(asbestos)  as  promulgated  by  EPA  prior 
to  January  1, 1975.  This  subdelegation 


was  published  in  the  Federal  Register  on 
May  12, 1982  (47  FR  20305). 

Amendments  to  the  national  emission 
standard  for  asbestos  were  proposed  in 
the  Federal  Register  on  July  13, 1983  (48 
FR  32126),  and  finalized  on  April  5, 1984 
(49  FR  13661).  This  action  promulgates 
the  amendments  under  section  112  of  the 
Clean  Air  Act  as  amended  in  1977.  The 
intended  effect  of  the  amendments  is  to 
reinstate  work  practice  and  equipment 
provisions  of  the  standard  that  were 
held  not  to  be  emission  standards  by  tlie 
U.S.  Supreme  Court  in  197a  The 
Amendments  also  reword  and  rearrange 
the  standard  for  clarity. 

Lane  Regional  Air  Pollution  Authority 
in  a  letter  dated  December  2, 1987, 
requested  their  asbestos  rules  and 
regulations  under  Title  35  be  rescinded 
and  replaced  with  Title  43.  This 
amendment  would  amend  their  program 
so  it  would  be  in  compliance  with 
Subpart  M  (Asbestos)  under  section  112 
of  the  Clean  Air  Act  EPA  reviewed  the 
request  and  in  a  letter  dated  December 
13, 1988,  approved  the  subdelegation. 
The  letter  is  as  follows: 

Donald  R.  Arkell, 

Director,  Lane  Regional  Air  Pollution 

Authority, 
225  North  Fifth,  Suite  501. 
Springfield,  Oregon  97477. 

Dear  Mr.  Arkell:  On  December  2, 1987,  you 
requested  that  EPA  amend  the  delegation  of 
authority  to  enforce  Subpart  M  (Ast>estos) 
under  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS)  as 
granted  to  the  Lane  Regional  Air  Pollution 
Authority  (LRAPA).  EPA  could  not  formally 
amend  the  delegation  to  the  Lane  Regiona! 
Air  Pollution  Control  Authority  (LRAPA)  until 
the  State  requested  corresponding 
amendments  to  their  asbestos  NESHAP 
delegation.  DEQ  submitted  their  request  on 
October  4, 1988.  We  have  reviewed  both 
submittals  and  are  hereby  approving  the 
LRAPA  request 

This  delegation  is  subject  to  the  conditions 
outlined  in  the  orginal  letter  of  delegation 
dated  April  23. 1982,  and  published  in  the 
Federal  Register  on  May  12, 1982,  (47  FR 
20305). 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that 
LRAPA  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  LRAPA  written  notice  of 
objections  within  10  days  of  the  date  of 
receipt  of  this  letter.  UlAPA  will  t>e  deemed 
to  have  accepted  all  the  terms  of  the 
delegation. 

An  advance  copy  of  this  Register  is 
enclosed  for  your  information. 

Sincerely, 
Robie  G.  Russell, 
Regional  Administrator. 
Enclosure 
cc:  F.  Hansen.  DEQ.  J.  Herlihy,  EPA-OO 


"WB^  *  *  . 
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This  notice  is  being  published  to 
notify  the  pubUc  that  a  subddegation  of 
authority  under  NESHAPS  has  occurred. 

Authority:  Section  110  Clean  Air  Act  42 
U.S.C  7410(a)  and  7502. 

Dated  December  13. 1988. 
Oiariaa  E.  Flndley. 

Acting  Regional  Administrator. 

Ust  of  Subjects  in  40  CFR  Part  61 

Intergovernmental  relations.  Air 
pollution  control.  Asbestos,  Beryllium, 
Hazardous  materials,  Mercury,  Vinyl 
chloride. 
(FR  Doc.  88-29494  Filed  12-23-88:  8:45  am] 
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40  CFR  Part  81 

[FRL-3496-2] 

Designation  of  Areaa  for  Air  Quality 
Planning  Purpoaaa;  Attainment  Statua 
Deslgnatlona;  Ohio 

AQENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  nilemaking. 

SUMMARY:  USEPA  is  revising  the  carbon 
monoxide  (CO)  designation  for 
Hamilton  and  Franklin  Counties  &om 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  (CO). 
USEPA  is  redesignating  these  counties 
based  on  the  State's  request  and 
submittal  of  data  that  demonstrate  that 
these  areas  have  attained  the  standards. 
Under  the  Clean  Air  Act.  designations 
can  be  changed  if  sufficient  data  are 
available  to  warrant  such  change. 
EFFECnVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  26, 1989. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quahty  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

(5AR-26),  230  S.  Dearborn  Street, 

Chicago.  Illinois  60604 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control,  1800 

WaterMark  Drive,  P.O.  Box  1049, 

Columbus,  Ohio  43266-0149 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner,  (312)  353-2205. 
SUPPLEMENTARY  INFORMATION  Under 
section  107(d]  of  the  Clean  Air  Act  (Act), 
the  Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  each  area  of  every  State.  See 
43  FR  8962  (March  3. 1978)  and  40  CFR 
Part  81.  These  area  designations  may  be 
revised  whenever  the  data  warrant. 

The  primary  NAAQS  for  CO  is 
violated  if,  more  than  once  in  a  calendar 


year,  maximum  CO  concentrations 
exceed  either  (1)  the  maximum 
allowable  8-hour  concentration  of  9 
parts  per  million  (ppm)  or  (2)  the 
maximum  allowable  1-hour 
concentration  of  35  ppm. 

USEPA's  criteria  for  a  supportable 
redesignation  request,  as  they  pertain  to 
CO,  are  discussed  in  the  following 
USEPA  memoranda: 

1.  June  12, 1979,  from  Richard  G. 
Rhoads  to  the  Directors  of  Air  and 
Hazardous  Materials  Division,  Regions 
I-X  Subject:  "Section  107  Redesignation 
Criteria." 

2.  April  21, 1983,  from  Sheldon  Meyers 
to  Directors  of  Air  Management 
Divisions,  Region  I-X.  Subject:  "Section 
107  Designation  Summary  Policy." 

3.  December  23, 1983,  from  G.T.  Helms 
to  Chief  of  Air  Programs  Branches. 
Regions  I-X,  Subject:  "Section  107 
Questions  and  Answers." 

The  USEPA  policy  relevant  to  CO 
redesignation  is  summarized  as  follows: 

1.  The  most  recent  2  years  (8 
consecutive  quarters)  of  quality  assured, 
representative  air  quality  data  are  to  be 
considered  for  each  monitoring  site. 

2.  Evidence  must  be  provided  to  show 
that  a  control  strategy  fully  approved  by 
USEPA  has  been  implemented.  The 
monitored  air  quality  improvement  must 
be  related  to  the  emissions  impacts  of 
the  implemented  control  strategy  and 
show  that  attainment  of  the  standards 
can  be  justified  in  terms  of  the 
implementation  of  permanent, 
enforceable  control  measures. 

3.  Supplemental  data,  such  as  air 
quality  modeling  data,  emissions  data, 
etc..  should  be  used  to  determine 
whether  or  not  the  monitoring  data 
characterize  the  worst-case  air  quality 
in  the  area. 

4.  An  entire  urban  core  area  should  be 
designated  as  nonattainment  if  standard 
violations  or  the  potential  for  such 
standard  violations  exist  in  the  core 
area. 

Franklin  County  (Columbus) 

On  March  3, 1978  (43  FR  9026).  USEPA 
designated  all  of  Franklin  County,  which 
includes  the  City  of  Columbus,  as 
nonattainment  for  CO.  On  December  6. 
1985,  the  State  of  Ohio  submitted  a 
request  to  USEPA  that  Franklin  County 
be  redesignated  from  nonattainment  to 
attainment  for  CO.  Additional  technical 
support  was  submitted  by  the  State  on 
March  4, 1986.  On  March  18, 1987  (52  FR 
8448),  USEPA  proposed  to  approve  the 
redesignation  based  on  the  technical 
support  discussed  below.  No  public 
comments  were  received  on  IJSEPA's 
proposal  to  approve  this  redesignation. 


Air  Quality  Data 

According  to  the  State  submittal,  CO 
was  monitored  at  three  sites  in  Franklin 
County  during  the  period  of  January 
1982  through  September  1985.  The  three 
sites  are:  1313  Chesapeake  (Columbus); 
1585  Morse  Road;  and  280  East  Broad 
Street  (Columbus).  None  of  these  sites 
has  recorded  a  CO  standard  violation 
since  1982.  Two  of  the  three  monitoring 
sites  in  Franklin  Cotmty  are  in  areas 
where  relatively  high  CO  concentrations 
might  be  expected.  One  monitor,  which 
is  located  at  280  East  Broad  Street,  is  in 
the  Central  Business  District  (CBD)  of 
Columbus.  The  high  traffic  density  in  the 
CBD  coupled  with  low  vehicle  speeds  in 
this  area  should  produce  relatively  high 
CO  concentrations  locally.  The 
intersection  nearest  the  monitor  carries 
an  average  daily  traffic  (ADT)  level  of 
approximately  30,000  vehicles,  with  the 
majority  of  the  traffic  being  on  Broad 
Street  immediately  in  front  of  the 
monitor.  Because  the  annual  second- 
high  CO  concentrations  at  the  280  East 
Broad  Street  site  have  been  well  below 
the  8-hour  standard  since  1982  and 
because  Broad  Street  is  one  of  the 
heaviest  travelled  streets  in  the  CBD,  it 
can  be  concluded  that  none  of  the 
intersections  in  the  CBD  are  likely  to 
experience  violations  of  the  CO 
NAAQS. 

The  second  monitor  of  possible 
concern  is  located  at  1585  Morse  Road, 
which  is  located  outside  of  the  CBD.  The 
nearest  intersection  to  this  site  carries  a 
high  ADT  of  59,000  vehicles  per  day. 
with  vehicle  speeds  between  35  and  40 
miles  per  hour.  This  site  has  not  had 
monitored  violations  of  the  CO  NAAQS 
in  the  last  3  years  despite  its  location  in 
a  high  traffic  area. 

SIP  Attainment  Demonstration 

The  State  of  Ohio's  1979  SIP  noted 
that  the  1975  Franklin  County  CO 
emission  total  was  estimated  to  be 
266,735  tons/year.  The  SIP  committed  to 
reduce  this  total  to  211,788  tons/year  by 
the  end  of  1982  as  the  result  of  the 
Federal  Motor  Vehicle  Emissions 
Control  Program  (FMVECP)  and  the 
implementation  of  Transportation 
Control  Measures  (TCMs).  The  March  4. 
1986,  submittal  contains  estimates  of 
1964  CO  emissions  and  an  updated 
Reasonable  Further  Progress  (RFP) 
report.The  supplemental  submittal 
shows  that  the  SIP  emission  reduction 
commitment  was  actually  exceeded.  The 
actual  Franklin  County  CO  emissions 
for  1982  were  estimated  to  be  150,347 
tons/year.  Additional  TCM  based  CO 
emission  reductions  occurred  in  1985. 
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The  March  4, 1986,  submittal  lists  the 
TCMs  that  were  implemented  after  1979 
and  the  CO  emission  reduction  achieved 
from  each  measure.  These  TCMs  were: 
mass  transit  improvements;  ridesharing 
programs;  signalization  improvements; 
and  roadway/traffic  flow  improvements. 
Between  1980  and  1982,  TCM's  achieved 
an  estimated  CO  emission  reduction  of 
7.031  tons/year.  An  additional  estimated 
CO  emission  reduction  of  3,982  tons/ 
year  was  achieved  between  1982  and 
the  end  of  1985.  The  observed  air  quality 
improvements  can  be  explained  to  result 
from  the  implemented  TCM's  and  the 
FMVECP.  Because  the  TCM's  and  the 
FMVECP  will  continue  to  reduce  CO 
emissions  in  the  future  and  substantial 
growth  margin  (i.e.,  an  emission 
reduction  in  excess  of  that  minimally 
necessary  to  assure  attainment  of  the 
NAAQS)  for  CO  emissions  has  been 
obtained,  it  is  expected  that  the 
attainment  of  the  CO  NAAQS  will  be 
maintained  at  the  monitoring  sites. 

Conclusion 

USEPA  has  reviewed  both  the 
December  6. 1985,  and  March  4. 1986, 
submittals,  and  has  determined  that  the 
monitored  improvement  in  CO 
concentrations  to  below  the  NAAQS 
levels  can  be  explained  in  terms  of 
permanent,  enforceable  control 
measures.  In  addition,  USEPA  has 
concluded  that  the  peak  monitored  CO 
concentrations  are  representative  of  the 
worst-case  concentrations  in  Franklin 
County.  Because  there  are  no  violations 
of  the  8-hour  and  1-hour  standard  which 
have  been  monitored  in  the  most  recent 
2  years  for  each  site  and  the  SIP 
containing  the  approved  control  strategy 
has  been  implemented,  USEPA  has 
determined  that  a  redesignation  of 
Franklin  County,  Ohio,  to  attainment  for 
CO  is  acceptable.  USEPA  is  approving 
the  redesignation  of  Franklin  County  to 
attainment  for  CO. 

Hamilton  County  (Cincinnati) 

On  March  3. 1978  (43  FR  9026),  USEPA 
designated  Hamilton  County,  which 
includes  the  City  of  Cincinnati,  as 
nonattainment  for  CO.  On  November  20, 
1985,  the  State  of  Ohio  submitted  a 
request  to  USEPA  that  Hamilton  County 
be  redesignated  irom  nonattainment  to 
attainment  for  CO.  Additional  technical 
support  was  submitted  by  the  State  on 
March  4, 1986,  and  March  19, 1986.  On 
March  18, 1987  (52  FR  8448).  USEPA 
proposed  to  approve  the  redesignation 
based  on  the  technical  support 
discussed  below.  No  public  comments 
were  received  on  USEPA's  proposal  to 
approve  this  redesignation. 


Air  Quality  Data 

According  to  the  State  submittal,  CO 
was  monitored  at  five  sites  in  Hamilton 
County  during  the  period  of  January 
1982  through  August  1985.  During  this 
time,  no  violations  have  been  recorded 
at  any  of  these  sites.  These  sites  are: 
1675  Gest  Street  (1982  data  only)  (sites 
are  in  Cincinnati  unless  otherwise 
noted);  Fifth  and  Walnut;  Vine  and  St. 
Clair;  6950  Ripple  Road;  and  3001  Harris 
in  Norwood.  The  1982  CO  SIP  revision 
noted  that  of  the  five  CO  monitors 
operating  during  the  1979-1981  period 
(Uie  base  period  of  the  SIP  revision), 
only  one  monitor,  located  at  the 
intersection  of  Vine  and  St.  Clair, 
recorded  a  violation  of  the  CO  NAAQS, 
with  two  monitored  8-hour  exceedances 
(11.1  pm  and  9.6  ppm).  The  State 
determined  after  analyzing  the 
emissions  in  the  vicinity  of  the  monitor, 
that  the  monitored  concentrations  at  this 
site  were  reflective  of  the  impacts  of 
mobile  source  CO  emissions  from  two 
relatively  small  traffic  zones 
surrounding  the  monitor.  In  particular, 
the  SIP  noted  that  traffic  levels  are  high 
along  both  Vine  and  St.  Clair  Avenues. 

The  Cincinnati  CO  SIP  revision  and 
the  November  20, 1985,  redesignation 
request  do  not  address  the 
representativeness  of  the  monitoring 
sites  in  terms  of  monitoring  the  worst- 
case  CO  concenfrations  that  may 
actually  have  occurred  in  Hamilton 
County.  Consequently,  USEPA 
requested  supplemental  ADT  data  to 
verify  the  representativeness  of  the 
monitoring  sites.  These  data  were 
submitted  by  the  State  on  March  19, 
1986. 

The  Vine  and  St.  Clair  monitor  is 
located  adjacent  to  St.  Clair  Avenue, 
which  has  an  ADT  of  23,000  vehicles  per 
day.  and  91  meters  east  (generally 
dovtmwind  of  the  monitor)  of  Vine 
Street,  which  has  an  ADT  of  28,000 
vehicles  per  day.  Both  roadways  have 
low  to  moderate  vehicle  speeds  of  30 
miles  per  hour  or  less  (low  vehicle 
speeds  result  in  higher  per  vehicle  CO 
emission  rates).  The  51,000  vehicles  per 
day  passing  along  Vine  Street  or  St. 
Clair  Avenue  are  the  likely  source  of  the 
pre-1982  CO  standard  exceedances 
monitored  at  this  site.  No  exceedances 
of  the  standard  have  been  recorded  at 
this  site  since  1982. 

With  the  exception  of  the  Western 
Hills  Viaduct/Beekman  Avenue 
intersection,  all  other  intersections  with 
ADTs  equal  to  or  greater  than  the  ADT 
at  Vine/St.  Clair  are  located 
significantly  farther  from  downtown 
Cincinnati  than  the  Vine/St.  Clair 
intersection.  These  intersections  should 
have  higher  average  vehicle  speeds  than 


the  Vine/St.  Clair  intersection  and.  thus, 
lower  CO  emission  rates  and  lower  CO 
concentrations.  In  addition,  these 
intersections  should  have  lower 
background  CO  concentrations  due  to 
lower  area  densities  of  vehicular  traffic. 
The  only  other  intersection  of  concern 
in  this  analysis  is  the  intersection  of 
Western  Hills  Viaduct  and  Beekman 
Avenue.  This  intersection  has  an  ADT 
very  similar  to  that  of  Vine  and  St.  Clair. 
It  has  a  relatively  similar  location  in 
downtown  Cincinnati.  Lacking  other 
data,  USEPA  has  concluded  that  it  has 
CO  concentrations  similar  to  those  at 
Vine  and  St.  Clair,  and  is,  therefore,  also 
currently  below  the  standard. 

SIP  Attainment  Demonstration 

Although  the  redesignation  request 
itself  contains  no  documentation 
demonstrating  that  the  monitored 
attaitmient  of  the  CO  standard  is  due  to 
implementation  of  permanent, 
enforceable  control  measures,  USEPA 
completed  final  rulemaking  February  23, 
1984  (49  FR  6724),  approving  a  1982 
Cincinnati  CO  SIP  revision  which  does 
document  the  impact  of  such  control 
measure  implementation. 

The  demonstration  of  attainment 
contained  in  the  SIP  was  based  entirely 
on  the  projected  impact  of  the  FMVECP 
and  demonstrated  attainment  of  the  CO 
NAAQS  by  December  31. 1982.  The  SIP 
revision  notes  that  other  TCMs,  such  as 
the  installation  of  metered  parking  and 
enhanced  bus  services  will  be 
implemented  in  the  vicinity  of  the  worst- 
case  monitor.  The  SIP,  however,  does 
not  address  the  emission  impact  of  these 
additional  control  measures.  These 
measures  would  act  to  further  increase 
the  demonstrated  margin  of  attainment. 

The  approved  demonstration  of 
attainment  is  verified  by  the  air  quality 
data.  Because  the  demonstration  of 
attainment  was  based  entirely  on  the 
projected  impacts  of  the  FMVECP,  and 
this  control  program  has  been 
implemented  and  continues  to  he 
implemented,  it  is  concluded  that  the 
observed  air  quality  improvement  can 
be  explained  in  terms  of  the  SIP's 
control  program.  The  post-1982 
implementation  of  additional  TCM's  as 
well  as  the  continued  implementation  of 
the  FMVECP  should  act  to  maintain 
attainment  of  the  CO  NAAQS  at  the 
monitoring  sites. 

Conclusion 

USEPA  has  concluded  that  the 
monitored  improvements  in  CO 
concentrations  to  below-standard  levels 
in  Hamilton  County  can  be  explained  in 
terms  of  permanent,  enforceable  control 
measures.  USEPA  has  also  concluded 
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that  the  peak  monitored  concentrations 
are  representative  of  the  worst-case 
concentrations  in  the  Cincinnati  area. 
Since  no  violations  of  the  standard  have 
been  monitored  in  the  most  recent  2 
years  for  each  site,  USEPA  has 
determined  that  a  redesignation  of 
Hamilton  County,  Ohio  to  attainment  for 
CO  is  acceptable.  Therefore,  USEPA  is 
approving  the  redesignation  of  Hamilton 
County  to  attainment  for  CO. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  27, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Identification  of  Subject  for  Part  81: 

list  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  15, 1988. 
Lee  M.  Thomas, 

A  dministrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES— OHIO 

Part  81  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401—7642. 

2.  Section  81.336  is  amended  by 
revising  the  table  for  "Ohio — CO"  to 
read  as  follows: 


§81.336    Otilo. 


Ohio— CO 


Designated  area 

Does  not  meet 

primary 

standards 

Cannot  t>e 

classified  or 

t>ettef  ttian 

national 

standards 

Cuyahoga  County.. 
Franklin  County ._.. 
Hamilton  County.... 
All  portions  of  aN 

X 

X 
X 
X 

ottier  counties 
in  tt>e  State  o( 
Ohio. 

[FR  Doc.  88-29258  Filed  12-23-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  22 

[Gmx.  Docket  Na  87-390;  FCC  88-317] 

Amendment  of  Parts  2  and  22  of  the 
Commisslon'a  Rules  to  Permit 
Liberalization  of  Technology  and 
Auxiliary  Service  Offerings  in  the 
Domestic  Public  Celluiar  Radio 
Telecommunications  Service 

AQENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  This  action  gives  cellular 
radio  licensees  the  option  of  offering 
advanced  cellular  technology  and 
auxiliary  common  carrier  services  by 
relaxing  restrictions  on  channel  plans, 
emission  characteristics  and  modulation 
techniques.  This  action  also  relaxes 
cellular  base  station  antenna  height- 
power  requirements.  Permitting 
advanced  cellular  technology  and 
auxiliary  service  offerings  should  lead  to 
more  efficient  use  of  the  spectrum  so 
that  a  greater  number  of  subscribers  can 
be  served,  while  resulting  in  impoved 
and  more  diversified  services.  Relaxed 
antenna  height-power  requirements  will 
allow  carriers  to  achieve  less  costly  cell 
design  and  to  improve  the  quality  of 
service  in  areas  of  high  signal  loss.  Thus, 
this  action  will  give  cellular  licensees 
the  freedom  to  tailor  service  to  the 
needs  in  their  particular  service  areas. 
EFFECTIVE  DATE:  January  26, 1989. 
ADDRESS:  Federal  Communications 
Commission;  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  P.  Husnay  or  Rodney  T.  Small. 
Office  of  Engineering  and  Technology. 
(202)  653-8114  or  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  in  General  Docket  87-390, 
FCC  88-317,  adopted  October  13, 1988 
and  released  December  12, 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  239), 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding  (52  FR  39250; 
October  21, 1987)  the  Commission  on  its 
own  motion,  proposed  amendments  to 


Parts  2  and  22  of  the  Rules  that  would 
enable  cellular  radio  service  operators 
to  introduce  advanced  technologies  and 
provide  auxiliary  common  carrier 
services  in  the  824-849/869-894  MHz 
cellular  frequency  bands.  This  decision, 
a  Report  and  Order,  adopts  a  new 
section  to  the  rules,  {22.930  Special 
Provisions  for  Alternative  Cellular 
Technologies  and  Auxiliary  Services, 
clarifies  the  definition  of  dispatch 
communications  prohibited  on  cellular 
systems  {22.2,  revises  the  table  of 
frequency  allocations  {2.106,  amends  the 
section  of  permissible  communications 
{22.911,  relaxes  the  power  limits  placed 
on  cellular  base  stations  {22.904,  and 
liberalizes  the  antenna  height-power 
requirements  {22.905. 

2.  Based  on  the  record  developed  in 
the  proceeding,  the  Commission 
concludes  that  a  greater  range  of 
technical  and  service  options  in  the 
cellular  service  is  in  the  public  interest. 
Cellular  systems  in  major  markets  are 
using  nearly  all  available  channels 
while  systems  in  smaller  markets  have 
substantial  excess  capacity.  Greater 
technical  freedom  will  provide  incentive 
for  equipment  developers  to  accelerate 
efforts  to  meet  prospective  market 
demand  in  major  markets  while 
allowing  carriers  in  smaller  markets  to 
offer  auxiliary  services  with  those 
channels  that  are  not  needed  for  cellular 
service. 

3.  The  Commision  believes  that  by 
relaxing  technical  standards  pertaining 
to  channeling  plans,  emission  types  and 
modulation  requirements,  equipment 
employing  more  efficient  communication 
techniques  will  be  used  for  cellular 
service.  At  the  same  time,  the 
Commission  anticipates  that  less  costly 
cell  design  can  be  achieved,  and  that 
improved  service  to  areas  of  high  signal 
loss  or  new  systems  will  result  by 
liberalizing  the  power  limits  and 
antenna  height-power  requirements  for 
base  stations.  The  Commission  further 
anticipates  that  high-quality  cellular 
service  as  well  as  mobile-equipment 
compatibility  will  continue  to  be 
maintained  by  cellular  operators. 

4.  However,  the  Commission  has 
adopted  safeguards  to  ensure  the 
potential  for  interference  will  be 
minimized  while  compatibility,  for  the 
purpose  of  offerring  service  to  roamers. 
will  be  maintaned.  These  safeguards 
maintain  the  current  field  strength  limit 
at  the  boundaries  of  cellular  geographic 
service  areas,  expand  frequency 
coordination,  keep  the  current  power 
limit  for  mobile  equipment,  require  type- 
acceptance  of  equipment  and  subject  the 
use  of  advanced  communications 
techniques  or  the  offering  of  auxiliary 


services  to  a  secondary  status.  Auxiliary 
services  may  include  Basic  Exchange 
Telecommimications  Radio  Service  and 
mobile  services  except  dispatch  service. 
Further  safeguards  include  requirements 
that  carriers  continue  to  provide 
adequate  cellular  service  as  required  by 
the  current  rules,  {22.914,  and  that 
carriers  provide  service  to  roamers  that 
use  equipment  which  conforms  to  the 
current  OST  compatibility  standards. 
The  methods  and  channels  which 
cellular  operators  use  to  provide 
compatible  service  is  being  left  to  the 
discretion  of  each  carrier,  since  the 
communications  needs  and  system 
capacity  requirements  for  each  carrier 
vary  from  service  area  to  service  area. 

5.  The  Commission  notes  that  industry 
committees  are  currently  involved  in 
developing  future  compatibility 
standards  and  believes  that  the 
transition  to  new  cellular  technologies 
will  be  encouraged  and  made  easier  by 
granting  cellular  operators  the  liberty  to 
implement  these  technologies  without 
the  delay  involved  in  a  rule  making.  The 
Commisison,  therefore,  declines  to  take 
action  moving  towards  a  new 
compatibility  standard  but  plans  to 
monitor  the  progress  of  the  industry. 

6.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  a  new  information 
requirement  on  the  public.  This 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
control  number  3060-0399). 

Ordering  Clause 

7.  Authority  for  this  rule  making  is 
contained  in  47  USC  Sections  154(i), 
303(c).  303(f),  303(g)  and  303(r). 

8.  Accordingly,  //  is  ordered,  that 
Parts  2  and  22  of  the  Commission's 
Rules  Are  amended  as  specified  below 
effective  January  26. 1989. 

List  of  Subjects 

47  CFR  Part  2 

Communications  equipment.  Radio, 
Television. 

47  CFR  Part  22 

Communications  common  carriers, 
Communications  equipment.  Radio, 
Rural  areas. 

Hnal  Rules 

47  CFR  Part  2,  Frequency  allocations 
and  radio  treaty  matters;  general  rules 
and  regulations,  is  amended  as  follows* 

PART  2— (AMENDED! 

1.  The  authority  citation  for  Part  2 
continues  to  read: 


Authority:  Sec.  4, 303, 46  Stat.  1066. 1062.  as 
amended:  47  USC  154.  303.  unless  otfierwise 
noted. 

2.  Section  2.106  is  amended  by  listing 
footnote  NG151  in  column  5  for  the  824- 
849  MHz  and  869-894  MHz  bands  and 
by  adding  the  text  of  footnote  NGlSl  to 
the  list  of  footnotes  at  the  end  of  the 
table  as  follows: 

§2.106    Tatrie  of  Frequency  Allocations. 

Non-Government  (NG)  Footnotes. 

•  •        *        *        • 

NGlSl    In  the  frequency  bands  824- 
849  MHz  and  869-894  MHz,  cellular  land 
mobile  hcensees  are  permitted  to  offer 
auxiliary  services  on  a  secondary  basis 
subject  to  the  provisions  of  Part  22. 

*  *        •        •        • 

47  CFR  Part  22.  Public  mobile  service, 
is  amended  as  follows: 

PART  22— [AMENDED] 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 1083. 
88  amended  (47  USC  154,  303),  sec.  553  of  the 
Administrative  Procedure  Act  (5  USC  553), 
unless  otherwise  noted. 

2.  In  S  22.2.  the  definition  of  "basic 
exchange  telecommunications  radio 
service"  and  "dispatch  communication" 
are  revised  to  read  as  follows: 

§22.2    OeflnWons. 


Basic  Exchange  Telecommunications 
Radio  Service.  La  the  Rural  Radio 
Service  this  service  provides  public 
message  communication  service 
between  a  central  office  and  fixed 
subscribers  located  in  rural  areas.  In  the 
Domestic  PubUc  Cellular  Radio 
Telecommunications  Service,  this 
service  provides  public  message 
communication  service  to  fixed 
subscribers  in  Rural  Service  areas  and 
in  rural  parts  of  Metropolitan  Statistical 
Areas. 
•        •        •        •        • 

Dispatch  Communication.  Two-way 
voice  communication,  normally  of  not 
more  than  one  minute's  diu-ation,  uat  is 
transmitted  between  a  dispatcher  and 
one  or  more  land  mobile  stations, 
directly  through  a  base  station,  without 
passing  through  the  mobile  telephone 
switching  facilities. 

3.  In  S  22.900,  the  first  sentence  is 
revised  to  read  as  follows: 

§22.900    Scope. 

This  subpart  sets  out  the  regulations 
governing  the  licensing  and  operations 


of  cellular  systems  authorized  in  the 
bands  824-849  MHz  and  869-894  MHz 
•        •        *        «        • 

4.  Section  22.904  is  revised  to  read  as 
follows: 

§  22.904    Power  limltatlorw. 

Stations  in  this  service  shall  not  be 
permitted  to  exceed  the  effective 
radiated  power  indicated  below. 


Watts 
(ERP) 

BasflStalinra 

500 

MoMlB  slaliMiB    

7 

Auxiliary  test  stations ....... ..         .». 

7 

5.  Section  22.905  is  revised  to  read  as 
follows: 


§22.905 
stationa. 


Aiitefnia  helQht'^ower  for 


In  view  of  the  fact  that  the 
predominant  characteristic  of  cellular 
systems  is  frequency  reuse  within  a 
given  service  area,  the  effective  radiated 
power  (ERP)  of  base  stations  with 
transmitting  antennas  in  excess  of  500 
feet  above  average  terrain  (AAT)  must 
be  reduced  as  shown  in  the  table  below, 
unless  coordination  is  performed  and 
agreements  are  reached  with  all 
neighboring  carriers  that  are  within  75 
miles. 


Antenna  height  (AAT  in  feel) 


500. 


550.. 


600.. 


700.. 

800. 

900.. 

1,000. 

1,250. 

1.500. 

^ooo. 

2,500.. 
3.000- 
3.500.. 
4,000- 
5,000. 


Watts 
(ERP) 


500 
387 
323 
223 

166 

126 

96 

57 

37 

20 

13 

10 

9 

8 

7 


For  AATs  between  the  above  listed 
values,  linear  interpolation  should  be 
used. 

6.  Section  22.911  is  amended  by 
revising  paragraph  (d)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§22.911    Psfmissililc  cofmnunicatlons. 

(d)  General  communications  are 
permitted  on  cellular  frequencies. 
Dispatch  commimications  are  prohibited 
on  cellular  frequencies. 

(e)  Cellular  operators  and  resellers  so 
authorized  by  their  state  regulatory 
entities  may  offer  fixed  basic  exchange 
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telephone  service  in  RSAs  and  rural 
partB  of  MSAb.  Other  flxed  cellulfur 
services  may  be  offered  on  an  incidental 
basis  pursuant  to  S  22.308  of  the  Rules. 
7.  Section  22.930  is  added  to  read  as 
follows: 

§  22.930    Special  provisions  for  altemativs 
c«lliitar  technologies  and  auxiliary  services. 

Provided  that  interference  to  other 
cellular  systems  is  not  created,  and 
service  to  roamers  whose  mobile 
equipment  conforms  to  OST  53  is 
offered,  cellular  licensees  may  employ 
alternative  cellular  technologies  and 
auxiliary  common  carrier  services  in  the 
frequency  bands  824-849  MHz  and  86»- 
894  MHz,  except  on  the  cellular  control 
channels.  These  special  provisions  will 
be  referred  to  as  the  cellular  service 
option.  The  cellular  service  option  may 
be  exercised  subject  to  the  following 
requirements: 

(a)  Cellular  licensees  may  offer 
advanced  cellular  technology  or 
auxiliary  mobile  communication 
services  on  a  secondary  basis.  The 
cellular  licensee  will  be  responsible  for 
all  operations  in  its  authorized 
frequency  block  and  service  area. 

(b)  Cellular  licensees  are  required  to 
inform  the  Commission  of  the  new 
technology  or  new  services  to  be 
provided  under  the  cellular  service 
option  by  filing  Form  489,  pursuant  to 
the  requirements  specified  in  S  22.117,  at 
least  thirty  days  prior  to  the 
implementation  of  the  services.  The^ 
information  required  to  be  filed  with  the 
Commission  includes  a  description  and 
classification  of  the  services  intended  to 


be  offered,  and  a  listing  of  any  new  or 
modified  transmitting  facilities. 

(c)  Operations  under  the  cellular 
service  option  are  subject  to  the 
technical  requirements  in  S  S  22.903, 
22.904  and  22.905.  The  emission 
requirements  of  §  22.907  will  be  applied, 
but  only  to  the  extent  of  those  emissions 
that  fall  outside  the  specific  cellular 
frequency  bands  licensed  to  the 
operator,  i.e.,  band  A  or  band  B.  Mobile 
transmitters  are  subject  to  type 
acceptance  in  accordance  with  Part  2  of 
the  Rules. 

(d)  A  cellular  licensee's  CGSA  will  be 
based  on  cellular  faciUties  only.  The  39 
dBu  contours  of  auxiliary  service 
facilities  will  not  be  considered  when 
demonstrating  the  75  percent  coverage 
requirement  specified  in  §  22.903.  In 
addition,  the  39  dBu  contours  of 
auxiliary  service  facilities  must  be 
contained  within  the  CGSA. 
Furthermore,  the  construction  of  an 
auxihary  service  facility  does  not  satisfy 
the  construction  requirements  of 

§  22.43(c). 

(e)  Operations  under  the  cellular 
service  option  are  not  subject  to  the 
channeling  requirements  of  S  22.902,  the 
types  of  emissions  and  modulation 
requirements  of  S  22.906,  or  the  emission 
requirements  of  S  22.907.  The 
requirements  of  S  22.911  pertaining  to 
permissible  communications  shall  apply 
under  the  cellular  service  option,  except 
for  the  channel  pairing  requirement 

(f)  For  mobile  facilities  (other  than 
cellular  radio],  the  information  required 
by  paragraph  (b)  of  this  section  must 
include  the  number  of  units  to  be  placed 
in  service,  manufacturer's  name,  FCC 


identification  number,  and  specific 
frequencies  of  operation.  Licensees  shall 
submit  emission  bandwidth  and 
frequency  tolerance  data  to  the 
Commission  demonstrating  compliance 
with  the  rules. 

(g)  The  only  fixed  service  authorized 
under  the  cellular  service  option  is  Basic 
Exchange  Telecommunications  Radio., 
For  this  service,  the  information 
required  by  paragraph  (b)  of  this  section 
must  include  sufficient  technical  data 
and  calculations  to  verify  compliance 
with  the  aggregate  field  strength  limit. 
Calculations  are  required  at  eight 
equally  spaced  intervals  around  the 
service  contour.  Other  data  required  for 
fixed  transmitters  is  the  manufacturer's 
name,  model  number,  rated  output 
power,  operating  frequency,  frequency 
tolerance,  modulation  type,  emission 
profile,  and  antenna  location,  elevation, 
orientation  and  pattern. 

(h)  Operations  under  the  cellular 
service  option  are  subject  to  frequency 
coordination  in  accordance  with 
S  22.902(d)  and  the  following 
requirements.  The  cellular  system 
operator  must  perform  an  engineering 
analysis  to  ensure  that  interference  will 
not  occur  from  implementation  of 
auxiliary  services  or  alternative  cellular 
technologies.  The  operator  must  obtain 
the  concurrence  of  other  cellular 
systems  on  the  same  frequency  block 
within  75  miles. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

(PR  Doc.  88-29367  Filed  12-23-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  250 

Donation  of  Food  for  Use  in  the  United 
States,  Its  Terrttories  and  Possessions 
and  Areas  Under  Its  Jurisdiction 

AOENCV:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule— Extension  of 
comment  period. 


SUMMARY:  TTiis  document  provides  a  30 
day  extension  to  the  public  comment 
period  on  a  proposed  rule  published  by 
the  Department  on  October  20, 1988  (53 
FR  41172).  That  proposed  rule  would 
amend  the  Food  Distribution  Program 
Regulations  (7  CFR  Part  250)  by:  (1) 
Improving  the  manner  in  which 
agricultural  commodities  acquired  by 
the  Department  of  Agriculture  are 
distributed  to  recipient  agencies;  (2) 
establishing  mandatory  criteria  to  be 
used  by  distributing  agencies  in 
determining  service  fees;  and  (3) 
establishing  minimum  performance 
standards  to  be  followed  by  distributing 
agencies  responsible  for  intrastate 
distribution  of  donated  commodities. 
These  proposed  changes  are  intended  to 
improve  the  distribution  of  commodities 
to  recipient  agencies.  The  original  60 
day  comment  period  on  the  proposal 
closed  on  December  19, 1988.  In 
response  to  requests  from  commenters, 
this  document  reopens  and  extends  the 
comment  period  until  January  18, 1989. 

DATE:  To  be  assured  to  consideration, 
comments  must  be  postmarked  on  or 
before  January  18. 1989. 

ADDRESS:  Comments  should  be  sent  to: 
Susan  E.  Proden,  Chief,  Program 
Administration  Branch,  Fo<xl 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Alexandria,  Virginia  22302. 
Comments  in  response  to  these  rules 
may  be  inspected  at  3101  Park  Center 
Drive,  Room  506,  Alexandria,  Virginia 


during  normal  business  hours  (8:30  ajn. 
to  5:00  p.m..  Mondays  through  Fridays). 

FOR  RIRTHER  INFORMATION  CONTACT: 

Susan  E.  Proden.  Chief,  Program 
Administration  Branch  at  area  code 
(703)  756-3660. 

SUPf>LEMENTARY  INFORMATION:  The 

proposed  rule  published  on  October  20, 
1988  was  the  last  in  a  series  of  rules 
published  by  the  Department  to 
implement  the  requirements  of  Pub.  L 
100-237,  "The  Commodity  Distribution 
Reform  Act  and  WIC  Amendments  of 
1987."  The  proposed  changes  to  Ae  food 
distribution  regulations  are  intended  to 
improve  the  distribution  of  commodities 
to  recipient  agencies.  The  proposed  rule 
addresses  the  use  of  commercial 
warehousing  and  dehvery  systems, 
mandatory  criteria  for  estabhshing 
service  fees,  and  minimum  performance 
standards  for  distributing  agencies.  The 
proposed  rule  contains  several  of  the 
most  complex  provisions  of  Pub.  L 100- 
237.  Comments  are  being  solicited  to 
assist  the  Department  in  developing 
regulations  which  will  provide  for  a 
more  efficient,  effective  and  uniform 
operation  of  the  Food  Distribution 
ftx)gram. 

T^  Department  recently  received 
several  requests  for  a  60  day  extension 
of  the  comment  period  on  that  proposal. 
One  request  of  particular  importance 
was  submitted  by  the  National 
Association  of  State  Agencies  for  Food 
Distribution  (NASAFD).  The  reasons 
cited  by  NASAFD  for  the  extension 
were  that  the  regulations  will  have  wide 
ranging  effects  on  recipient  agencies  as 
well  as  State  agencies;  and  that  the 
initial  comment  period  did  not  provide 
adequate  time  for  recipient  agencies  and 
other  interested  parties  to  be  notified 
about  the  proposal  and  for  them  to 
prepare  comments. 

The  Department  appreciates  the  fact 
that  NASAFD  is  instrumental  in  both 
disseminating  information  to  recipient 
agencies  about  regulations  and  in 
assisting  the  Department  by  encouraging 
interested  parties  to  provide  comments 
on  our  regulations.  Therefore,  the 
Department  regrets  that  it  cannot 
comply  completely  with  the  request  for 
a  60  day  extension  of  the  comment 
period.  However,  for  the  following 
reasons  the  Department  has  determined 
that  a  30  day  extension  is  the  maximum 
the  Department  will  provide.  States 
have  been  extensively  informed  about 
the  requirements  of  Pub.  L  100-237  since 


January  8. 1988  when  it  was  enacted.  All 
FNS  regional  offices  held  program 
directors'  meetings  to  advise  State 
administrators  of  the  requirements 
contained  in  the  law.  FNS  staff  also 
attended  the  national  conference  held 
by  NASAFD  to  outline  the  new 
requirements.  Moreover,  cuid  of  greatest 
significance,  Congress  set  forth 
timelimits  in  which  the  Department  must 
complete  the  rulemaking  process. 

Therefore,  the  distribution  lielieves 
that  an  extension  of  no  longer  than  30 
days  strikes  a  balance  between  the 
needs  of  the  pubUc  for  more  time  to 
prepare  comments  and  the  needs  of  the 
Department  to  implement  the  law  as 
expeditiously  as  possible. 

The  Department  will  continue  to 
accept  comments  postmarked  on  or 
before  January  18, 1989.  Commenters 
who  have  already  submitted  comments 
are  welcome  to  submit  additional 
recommendations  if  they  wish  to 
address  new  subjects  or  revise  previous 
remarks.  Otherwise,  the  comments 
previously  submitted  will  be  considered 
in  the  comment  analysis. 

Date:  December  2a  1988. 
Anna  Kondratas, 
Administrator. 
[FR  Doc.  88-29571  Filed  12-23-88;  8:45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  309  and  310 

[Docket  Na  87-001P] 

Sulfonamide  and  Antit)iotic  Residues 
In  Young  Calves;  Certification 
Requirement 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposal  would  amend 
the  Federal  meat  inspection  regulations 
by  adding  specific  language 
requirements  on  written  certifications 
under  the  voluntary  certification 
program  for  young  calves.  Such 
language  would  provide  consistency 
among  all  certifications  signed  by 
producers  and  any  subsequent 
custodians  of  young  calves  certifying 
that  their  animals  have  not  been  treated 
with  drugs  or  have  been  treated  with 
one  or  more  drugs  in  accordance  with 
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label  directions  approved  by  the  Food 
and  Drug  Administration  (FDA)  and 
have  been  withheld  from  slaughter  for 
the  period(s)  of  time  specified  by  those 
label  directions.  It  would  also  advise  the 
certifying  parties  of  the  consequences  of 
false  statements.  The  proposed  rule 
would  also  amend  the  definition  of 
certified  calf  to  include  any  subsequent 
custodians  of  calves,  along  with 
producers,  as  parties  to  certify  the 
calves  and  would  require  that  all  prior 
certifications  be  attached  to  the  most 
recent  certification  when  the  animal  is 
presented  for  slaughter.  This  proposed 
action  is  in  accord  with  a  recent 
recommendation  by  the  Office  of  the 
Inspector  General  to  develop  a  standard 
form  for  the  certified  calf  program. 
DATE  Comments  must  be  received  on  or 
before  February  27, 1989. 
ADDRESS:  Written  comments  to  Policy 
Office.  ATTN:  Linda  Carey,  FSIS 
Hearing  Clerk.  Room  3171.  South 
Agricultiu^  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC,  20250. 
(See  also  "Comments"  under 
Supplementary  Information.) 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  McCutcheon.  Acting  Assistant 
Deputy  Administrator.  Inspection 
Management  Program,  Meat  and  Poultry 
Inspection  Operations,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agricultiu^,  Washington,  dIc  20250. 
(202)  447-3697. 

SUPPLEMENTARY  INFORMATION: . 

I 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  iiot  a  "major  rule" 
tmder  Executive  Order  12291.  This 
proposed  rule  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
Industries.  Federal.  State,  or  local 
government  agencies,  or  geographical 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprise  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  provide 
language  to  assure  that  all  certificates 
used  under  the  certified  calf  program 
contain  consistent  statements  of 
certification  and  warnings  of  the  legal 
consequences  of  falsifications  of  those 
documents. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.a  601).  Written 
certifications  are  currently  required 
under  the  voluntary  certified  calf 
program.  This  proposed  rule  serves  only 
to  require  specific  language  in 
certifications  that  would  advise  the 
certifier  of  the  legal  consequences  of 
falsifying  any  statements  in 
certifications;  it  would  also  provide 
language  consistency  among  all 
certifications. 

Paperwork  Requirements 

This  proposed  rule  would  (1)  require 
specific,  standard  language  on 
certifications,  including  language  on  the 
penalties  for  false  statements,  (2)  permit 
subsequent  custodians  as  well  as 
producers  of  calves  to  "certify"  calves, 
and  (3)  require  that  any  subsequent 
"certifier,"  as  a  result  of  change  in 
custody,  attach  a  copy  of  any  previous 
certification  when  the  certified  calf  is 
'presented  for  slaughter.  These 
paperwork  and  recordkeeping 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  as  control  number  0583-0053. 
However,  FSIS  is  submitting  additional 
information  and  revised  burden 
estimates  to  OMB  for  approval  under  an 
inventory  correction  worksheet. 

Comments 

Interested  persons  an  invited  to 
submit  written  comoMito  concerning 
this  proposal.  Wi  ittit  comments  should 
be  sent  to  the  Policy  Ofh'ce.  Please 
indicate  the  docket  number  that  appears 
in  the  heading  of  this  dociunent.  All 
comments  submitted  in  response  to  the 
proposal  will  be  made  available  for 
public  inspection  in  the  Policy  Office 
between  9KX)  a.m.  and  4:00  p.m.,  Monday 
through  Friday. 

Background 

Because  of  increasing  high 
concentrations  of  sulfonamide  and 
antibiotic  residues  in  young  calves,  FSIS 
published  in  the  Federal  Register  (49  FR 
23602.  June  7, 1984]  an  interim  rule, 
effective  June  4. 1984.  The  interim  rule 
intensified  inplant  testing  procedures  for 
detecting  violative  concentrations  of 
sulfonamide  and  antibiotics  in  calves  up 
to  3  weeks  in  age  or  ISO  pounds  in 
weight  It  provided  for  a  voluntary 
written  certification  program  that 
allowed  less  intensive  testing  on  calves 
that  were  certified  in  writing  by  the 
producer  as  not  having  been  treated 
with  such  drugs  or.  if  so.  that  the 
prescribed  withdrawal  period  had 
passed.  The  interim  rule  was  made  final 
on  September  9, 1985,  in  the  August  9. 
1985,  Federal  Register  (50  FR  32162). 


The  written  certifications  are  signed 
by  the  producer  verifying  that  the 
animal  was  not  treated  with  drugs  or,  if 
so.  that  prescribed  withdrawal  periods 
on  the  drug's  label  were  followed.  Any 
subsequent  custodian  of  such  animal, 
such  as  an  auction  market,  normally 
maintains  a  record  of  the  producer's 
certification  and.  if  necessary,  makes 
the  certification  available  to  the 
establishment  which  slaughtered  the 
animal  or  to  the  inspector  at  that 
establishment.  In  instances  where  a 
positive  test  result  occurs,  the  inspector 
must  know  the  identity  of  the  producer 
to  conduct  foUowup  testing  of 
subsequent  animals  presented  for   . 
slaughter  by  the  producer,  and  to  inform 
FDA  of  the  positive  test  result. 

On  January  20. 1987.  FSIS  published 
an  interim  rule,  which  became  effective 
immediately,  implementing  modified 
testing  procedures  to  reflect  current 
marketing  and  calf  management 
practices  (52  FR  2101).  The  interim  rule 
bases  intensity  of  testing  primarily  on 
the  history  of  condemnations  for 
sulfonamide  and  antibiotic  residues  in 
young  veal  calves  at  each 
establishment.  Certification  is  still  given 
some  weight  in  determining  intensity  of 
testing.  The  certification  program  has 
proven  to  be  a  successful  strategy  in 
recognizing  producers  who  practice 
good  calf  management  practices: 
however.  FSIS  determined  that  an 
additional  more  direct  approach  to 
residue  testing  is  necessary.  As  residue 
condemnations  increase  at  an 
establishment,  the  inspector  increases 
the  testing  rate.  Conversely,  the 
inspector  decreases  the  testing  rate 
when  minimal  residue  condemnations 
occur. 

The  interim  rule  also  (1)  discontinues 
the  testing  of  animals  condemned  for 
pathological  conditions,  (2)  permits 
establishment  personnel  to  assist 
inspection  personnel  in  conducting  the 
tests;  (3)  clarifies  that  the  certification  of 
the  animals  must  be  in  writing,  and  (4) 
clarifies  that  the  veterinary  medical 
officer  can  authorize  the  reduction  of 
Une  speeds  when  necessary  to  allow 
st^cient  time  for  performing  tests. 

Proposed  Rule 

In  signing  certifications,  the  individual 
and/or  the  entity  which  the  individual 
represents  is  subject  to  section  407  of 
the  Federal  Meat  Inspection  Act  (21 
U.S.C.  677),  which  incorporates  criminal 
penalties  under  15  U.S.C.  50  for  false 
statements,  and  to  18  U.S.C.  1001  and 
3632.  which  contain  alternative  fines 
and  criminal  penalties  for  false 
statements.  Criminal  penalties  are 
imposed  upon  an  individual  or  entity 


only  when  there  is  proof  of  criminal 
intent  to  falsify  a  certification  by  such 
individual  or  entity.  In  addition,  an 
individual  or  entity  is  held  responsible 
only  for  the  time  period  covered  by  the 
signed  certification. 

FSIS  has  not  required  specific 
language  on  the  certifications.  As  such, 
a  warning  of  criminal  penalties  is  not 
included  on  the  certifications.  In  a 
recent  report  concerning  its  audit  of  the 
meat  and  poultry  inspection  program, 
the  Office  of  the  Inspector  General 
recommended,  in  part,  that  FSIS  develop 
a  standard  form  for  the  certified  calf 
program  to  warn  producers  of  the 
consequences  of  false  statements. 

This  proposed  rule  would  add  specific 
language  to  be  included  in  the 
certifications  warning  the  certifying 
party  that  falsification  of  such 
certifications  is  a  crime  and  may  result 
in  a  fine  or  imprisonment  or  both.  In 
addition  to  the  warning,  certifications 
would  be  required  to  contain  a  list  of  the 
animals  being  certified  and  an 
identifying  number  which  would 
correspond  to  the  number  displayed  on 
the  backtag,  eartag,  or  other  secure 
identification  for  those  certified  animals. 

Currently,  only  producers  certify 
animals.  This  proposal  would  also 
extend  the  certification  program  to  each 
subsequent  custodian  of  the  animal. 
That  is,  each  custodian  of  the  animal 
from  birth  to  presentation  for  slaughter 
would  be  given  the  opportunify  to 
certify.  However,  any  subsequent 
"certifier"  as  a  result  of  a  change  in 
custody  would  be  required  to  attach  a 
copy  of  any  previous  certification  to  the 
certification  presented  with  the  calf  at 
the  time  of  slaughter.  This  information 
will  assist  FSIS  in  its  efforts  to  trace 
back  to  all  custodians  of  the  animal. 
Therefore,  the  definitions  of  "certified 
calf  and  "certified  group"  would  be 
amended  to  include  any  other 
subsequent  custodian  of  the  animal  and 
would  require  that  any  and  all  previous 
certifications  be  attached  to  the 
certification  presented  with  the  animal 
at  the  time  of  slaughter. 

List  of  Subjects 

9  cm  Part  309 

Ante-mortem  inspection;  Drug 
residues;  Meat  inspection. 

9  CFR  Part  310 

Post-mortem  inspection;  Drug 
residues;  Meat  inspection. 

For  the  reasons  set  forth  in  the 
preamble.  Parts  309  and  310  would  be 
amended  as  set  forth  below. 


PART  309— ANTE-MORTEM 
INSPECTION 

1.  The  authority  citation  for  Part  309 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903.  as 
amended,  81  Stat  584,  84  Stat.  91,  438;  21 
U.S.C.  601  etseq.,  33  U.S.C.  1254(b). 

2.  Section  309.16  would  be  amended 
by  revising  paragraphs  (d)(l)(ii)  and  (3) 
to  read  as  follows: 

§309.16    Livestock  suspected  of  having 

t>iological  residues. 

•        •        ♦        *        * 

(d)  *  *  * 
(1)  *  *  * 

(ii)  Certified  calf.  A  calf  that  the  producer 
and  any  other  subsequent  custodian  of  the 
calf  certifies  has  not  been  treated  with  any 
animal  drug  or  has  been  treated  with  one  or 
more  drugs  in  accordance  with  FDA 
approved  label  directions  and  has  been 
withheld  from  slaughter  for  the  period(s)  of 
time  specified  by  those  lable  directions. 
***** 

(3)  Certified  group,  (i)  For  a  calf  to  be 
considered  certified,  the  producer  and 
other  subsequent  custodians  of  the  calf 
must  certify  In  writing  that  wliile  the 
calf  was  in  his/her  custody,  the  calf  was 
not  treated  with  animal  drugs  or  has 
been  treated  with  one  or  more  drugs  in 
accordance  with  FDA  approved  label 
directions  and  has  been  withheld  from 
slaughter  for  the  period(s)  of  time 
specified  by  those  label  directions.  Any 
prior  certification  must  be  attached  to 
the  certification  that  is  presented  with 
the  animal  at  the  time  of  slaughter.  The 
certification  shall  contain  a  list  of  the 
calves  with  accompanying  identification 
numbers,  as  required  by  paragraph 
(3)(ii)  of  this  section,  followed  by  the 
following  language: 

I  hereby  certify  that  while  in  my  custody. 

from to (time  period  of 

custody),  the  above-listed  calf  or  calves  were 
not  treated  with  drugs,  or  have  been  treated 
with  one  or  more  drugs  in  accordance  with 
FDA  approved  label  directions  and  have 
been  withheld  from  slaughter  for  the 
period(s)  of  time  specified  by  those  label 
directions.  I  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  information 
contained  herein  is  true,  that  the  information 
may  be  relied  upon  at  the  official 
establishment  and  that  I  understand  that  any 
willful  falsification  of  this  certification  is  a 
felony  and  may  result  in  a  fine  of  $250,000  or 
more  for  an  individual  or  $500,000  or  more  for 
a  corporation,  or  imprisonment  for  not  more 
than  5  years,  or  both  (21  U.S.C.  677, 18  U.S.C. 
1001  and  3623). 

Executed  on 

(date  of  certification) 


(signattire  of  certifier] 


(typed  or  printed  name  and  address  of 
certifier) 


(business  of  certifier] 

(ii)  Each  calf  must  be  identified  by  use 
of  backtag.  eartag.  or  other  type  of 
secure  identification  which  displays  a 
number  which  shall  be  recorded  on  all 
written  certifications. 


PART  310— POST-MORTEM 
INSPECTION 

3.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  34  Stat.  1280,  79  Stat.  903,  aa 
amended,  81  Stat.  584,  84  Stat.  91,  438;  21 
U.S.C.  71  etseq..  601  etseq.,  33  U.S.C.  1254(b). 

4.  Section  310.21  would  be  amended 
by  revising  paragraph  (b)(2)  to  read  as 
follows: 

§  310^1    Carcasses  suspected  of 
containing  sulfa  and  antibiotic  rssiduss; 
smpNng  frequency;  disposition  of  affected 
carcasses  and  parti. 

***** 

(b)  *  *  • 

(2)  Certified  calf.  A  calf  that  the 
producer  and  any  other  subsequent 
custodian  of  the  calf  certifies  has  not 
been  treated  with  any  animal  drug  or 
has  been  treated  with  one  or  more  drugs 
in  accordance  with  FDA  approved  label 
directions  and  has  been  withheld  from 
slaughter  for  the  period(s)  of  time 
specified  by  those  label  directions. 
***** 

Done  at  Washington.  DC.  on:  December  21, 
1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc  88-29635  Filed  12-23-88;  8:45  am) 

BIUJNO  CODE  MIO-OKHi 


9  CFR  Parts  318  and  320 

(Dodtet  No.  86-041P] 

Processing  Procedures  and  Cooking 
Instructions  for  Cooked,  Uncured  Meat 
Patties 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
provide  processors  of  fully  and  partially 
cooked,  and  char-marked,  uncured  meat 
patties  with  specific  manufactiuing. 
handling,  and  labeling  requirements  for 
these  products  to  reduce  the  potential 
for  incidents  of  food-borne,  pathogen- 
caused  illness  from  consiunption  of 
inadequately  cooked,  uncured  meat 
patties.  There  has  been  increasing 
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evidence  in  recent  years  that  food-borne 
pathogens  survive  in  product  many 
consumers  consider  fully-cooked,  such 
as  "Char-Broiled  Beef  Patties." 
"Salisbury  Steak,"  and  "Pre-Browned 
Fresh  Pork  Sausage  Patties."  but  which 
is  not  fully-cooked  without  sufficient 
additional  heating.  Recently  a  strain  of 
Escherichia  coil.  [E.  coli  0157:H7)  was 
epidemiologically  linked  to  an  outbreak 
of  food  poisoning  which  hospitalized 
and  seriously  endangered  six  Minnesota 
school  children.  The  Centers  for  Disease 
Control  have  determined  that 
consumption  of  undercooked,  uncured 
beef  patties  caused  the  illnesses, 
although  the  speciBc  strain  of  E.  coli,  E. 
coli  (n57:H7,  has  not  been  isolated  from 
the  patties.  The  proposed  rule  would 
establish  (1)  holding  temperature  and 
time  requirements  for  raw  meat  used  for 
cooked,  uncured  meat  patties:  (2) 
internal  temperature  and  time 
combination  processing  requirements 
fully  and  partially-cooked,  uncured  meat 
patties  and  for  uncured  meat  patties 
which  are  char-marked  with  heat  but 
remain  raw;  (3)  a  requirement  that  a 
cooking  instruction  be  placed  on  the 
label  of  partially-cooked  and  char- 
marked,  uncured  meat  patties, 
instructing  the  final  preparer  to  cook  the 
patties  to  a  well  done  state  (a  minimum 
internal  meat  temperature  of  160  T.); 
and  (4)  requirements  to  assure  that  fully- 
cooked,  uncured  meat  patties  are  not 
contaminated  after  cooking.  The 
proposed  rule  is  designed  to  prevent 
instances  of  illness  from  the 
consumption  of  such  patties. 
DATES:  Comments  must  be  received  by 
lanuary  26, 1989. 

ADDRESS:  Written  comments  may  be 
mailed  to  the  U.S.  Department,  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Policy  Office,  Attn:  Linda 
Carey,  Room  3171,  South  Agriculture 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (See  also 
"Comments"  under  SUPPLEMENTARY 
INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  F.  Dennis,  Director,  Processed 
Products  Inspection  Division.  Technical 
Services,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  made  a  determination 
that  this  proposed  rule  would  not  be  a 
major  rule  under  Executive  Order  12291. 
It  would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal.  State  or  local  government 
agencies  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  foreign  or  domestic 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Currently  130  establishments 
produce  cooked,  uncured  meat  patties. 
Although  FSIS  is  unable,  at  this  time,  to 
determine  how  many  of  these 
establishments  are  small  businesses,  it 
is  true  that  the  majority  of  producers  are 
small  entities.  The  proposed  rule  would 
require  that  fully-cooked  products  be 
cooked  to  a  minimum  of  160  degrees 
Fahrenheit  or  an  equivalent 
temperature/time  combination,  that 
specific  handling  requirements  for  raw 
and  cooked  products  be  followed,  and 
that  partially-cooked  and  char-marked 
products  be  labeled  to  indicate  that 
further  cooking  by  the  consumer  is 
needed.  Compliance  with  these 
requirements  appears  necessary  to 
protect  the  public  from  products  which 
may  be  contaminated  with  enteric 
pathogenic  bacteria.  An  analysis 
reflecting  the  impact  of  this  proposed 
rule  on  small  entities  will  be  available 
prior  to  the  publication  of  the  final  rule. 

Paperwori(  Requirements 

This  proposed  rule  would  require  that 
those  establishments  which  encounter  a 
monitoring  defect,  a  process  deviation, 
or  a  process  failure  maintain  a  written 
record  of  the  defect,  deviation,  or  failure 
in  the  instant  case  as  well  as  the  steps 
that  will  be  taken  by  the  establishment 
to  prevent  a  reciirrence.  This  written 
record  would  have  to  be  available  for 
review  by  FSIS  program  employees  and 
any  other  duly  authorized  representative 
of  the  Secretary  upon  request.  This 
proposed  rule  also  would  require  that 
establishments  perform  analyses  for 
coliforms  (enteric  bacteria  which  may  or 
may  not  be  pathogenic).  Salmonella, 
and  E.  coli  for  each  lot  of  product 
subject  to  sampling.  Results  of  these 
analyses  would  have  to  be  on  file  at  the 
establishment  and  available  for  review 
by  FSIS  program  employees  and  any 
other  duly  authorized  representative  of 
the  Secretary  upon  request.  These 
recordkeeping  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Commentd 

Interested  persons  are  invited  to 
submit  comments  concerning  this  action 
within  a  period  of  30  days  after 
publication.  Written  comments  must  be 
sent  to  the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  the 
docket  number  located  in  the  heading  of 
this  document  All  comments  submitted 
in  response  to  this  action  will  be 
available  for  public  inspection  in  the 
Policy  Office  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

Background 

Recent  History  of  Enteric  Pathogens  in 
Meat  Products 

In  the  past  3  years,  there  has  been 
increasing  evidence  that  pathogens 
originating  in  the  intestinal  tracts  of 
food  animals  (enteric  organisms)  can 
survive  in  undercooked,  uncured  meat 
patties  and  can  cause  serious  and 
potentially  fatal  food-borne  illnesses  in 
people  who  eat  the  product  without 
sufficient  reheating. 

One  of  the  primary  enteric  organisms 
of  public  health  significance  in  meat  is 
Salmonella,  which  causes  salmonellosis. 
Human  clinical  symptoms  of 
salmonellosis  include  diarrhea, 
vomiting,  and  fever.  Infants,  young 
children,  the  elderiy  and  individuals 
suffering  fi-om  an  illness  may  be 
seriously  affected. 

The  Agency  has  confirmed  a  number 
of  occurrences  of  salmonellosis  in 
"cooked"  beef,  roast  beef,  and  "cooked" 
corned  beef.  Until  the  Agency  issued 
processing  regulations  in  1977  (42  FR 
44217),  these  cooked  beef  products  were 
a  significant  vehicle  of  human 
salmonellosis  in  the  United  States.  Now 
other  meat  products  are  emerging  as 
potential  carriers  for  Salmonella. 

In  1985,  FSIS  confirmed  one  instance 
of  Salmonella  in  commercially  produced 
"fully-cooked."  "char-broiled,"  uncured 
beef  patties.  Although  there  had  been  no 
prior  confirmed  cases  of  human 
salmonellosis  from  "fully-cooked." 
uncured  beef  patties,  the  potential  was 
known  to  exist.  These  patties,  labeled 
"fully-cooked,"  "char-broiled,"  and 
similarly  prepared  products  that 
indicate  they  are  ready-to-eat,  were 
cooked  in  some  cases  to  very  low 
internal  temperatures.  This  product  had 
been  produced  for  the  Chicago  school 
system;  potentially  affecting  a  large 
number  of  individuals,  mostly  children. 
The  processing  establishment's 
procedure  for  cooking  and  handling  this 
product  was  insufficient  to  eliminate 
this  food-borne  pathogenic  bacteria. 
Salmonella  was  detected  during  routine 
microbiological  sampling  procedures  of 


the  frozen-stored  product,  and  the 
product  was  recalled  before  it  was 
consumed. 

Another  potential  microbial 
contaminant  of  undercooked,  uncured 
beef  patties  is  Escherichia  coli  0157:H7. 
This  pathogenic  serotype  of  £■.  coli 
causes  illness  including  hemorrhagic 
colitis  and  hemolytic  uremic  syndrome 
(HUS).  HUS  is  a  serious  and  potentially 
fatal  condition  which  causes  other 
complications  such  as  hypertension, 
chronic  renal  insufficiency,  seizure, 
blindness,  and  psychomotor  retardation. 
The  death  rate  for  HUS  is  approximately 
5  percent,  and  approximately  10  percent 
of  the  survivors  suffer  some  permanent 
damage.  A  toxin  similar  to  that 
produced  by  Shigella  is  believed  to  be 
involved.  The  toxin  and  the  bacteria  are 
vulnerable  to  heat  and  can  be  destroyed 
by  heat  during  cooking. 

Outbreaks  from  E.  coli  0157:H7 
infections  have  been  reported  in  nursing 
homes,  schools,  and  day  care  centers, 
usually  after  patients  or  children  have 
eaten  undercooked  hamburger.  The 
most  severe  illnesses  have  occurred 
among  the  most  vulnerable  population 
groups — the  very  old  and  the  very 
young.  In  mid-1987, 16  people  suffered 
from  hemorrhagic  colitis  as  a  result  of 
eating  undercooked  beef  which  was 
found  to  contain  E.  coli  0157:H7.  Of  the 
16  persons,  eight  developed  HUS  and 
four  died.  In  October  of  this  year,  the 
same  virulent  strain.  E.  coli  0157:H7. 
was  the  causative  organism  for  several 
confirmed  illnesses  among  Minnesota 
school  children:  54  became  ill  with 
bloody  diarrhea,  many  of  them  very  ill, 
and  six  required  hospitalization.  The 
Centers  for  Disease  Control  (CDC)  and 
the  Minnesota  Department  of  Health 
determined  epidemiologically  that  the 
vehicles  were  "fully-cooked,"  uncured 
beef  patties.  The  Agency's  investigation 
revealed  that  the  patties  had  been 
undercooked  by  the  processing 
establishment. 

Agency  and  Industry  Actions 

Under  the  Federal  Meat  Inspection 
Act  (FMIA)  (21  U.S.C.  601  et  seq.).  the 
Secretary  is  responsible  for  assuring 
consumers  that  meat  and  meat  food 
products  distributed  to  them  are  not 
adulterated.  Section  l{m)(3)  of  the  FMIA 
(21  U.S.C.  601(m)(3))  provides  that  any 
carcass,  part  thereof,  meat,  or  meat  food 
product  is  adulterated  "*  *  *  if  it 
consists  in  whole  or  in  part  of  any  filthy, 
putrid,  or  decomposed  substance  or  is 
for  any  other  reason  unsound, 
unhealthful.  unwholesome,  or  otherwise 
unfit  for  human  food."  To  prevent 
adulterated  product  from  reaching 
consumers,  section  6  of  the  FMIA  (21 
U.S.C.  606)  provides  that  all  such 


product  shall  be  condemned  and 
destroyed  for  food  purposes. 

In  direct  response  to  the  1985  Chicago 
Salmonella  outbreak  from  undercooked 
beef  patties,  FSIS  issued  Notice  92-85.' 
The  notice  was  an  interim  measure 
required  to  protect  the  public  health. 

The  notice  requested  information  on 
current  industry  processing  practices 
and  provided  optimum  processing 
guidelines  to  processors  on  those  types 
of  products  similar  to  the  beef  patties 
which  were  implicated  in  the  Chicago 
outbreak.  The  notice  specifically  applied 
to  cooked,  uncured.  comminuted,  formed 
or  unformed  red  meat  products,  and  to 
battered  and  breaded  poultry  items 
which  were  heated  only  to  set  the 
batter.  The  notice  recommended  safe 
cooking  temperature  and  time 
combinations  for  fully-cooked  products 
and  safe  cooking  instructions  for 
partially-cooked  products. 

The  processing  procedures  and  label 
information  submitted  in  response  to  the 
notice  showed  that  an  overwhelming 
majority  of  the  procedures  developed  to 
produce  fully-cooked,  uncured. 
comminuted  products  were  insufficient 
to  destroy  all  enteric  pathogenic 
organisms.  In  addition,  labels  for 
partially-cooked  products  did  not  carry 
cooking  instructions,  or  carried 
instructions  for  heating  which  were 
insufficient  to  ensure  destruction  of 
surviving  enteric  pathogenic  organisms. 

Microbial  Control 

To  rectify  the  problem  of  pathogenic 
enteric  bacteria  survival  in  fully-cooked, 
uncured  meat  patties,  microbial  control 
must  be  established  for  raw  product. 

Incidence.  Meat,  meat  products, 
poultry,  and  poultry  products  were 
responsible  for  a  significant  number  of 
the  reported  food-borne  outbreaks  in  the 
United  States  between  1968  and  1977. 
According  to  recent  FSIS  surveys, 
carcasses  of  approximately  2  percent  of 
raw  beef,  12  percent  of  raw  pork,  and  35 
percent  of  young  chickens  are 
contaminated  by  salmonellae.^  FSIS  has 
not  recovered  E.  coli  0157:H7  from 
ground  beef  or  brisket  samples  at  plant 
level,  but  has  discovered  the  organism 
in  a  low  percentage  (less  than  1  percent) 
of  veal  samples  fi-om  the  North  Central 
states.  A  recent  random  check  by  the 
University  of  Wisconsin  Food  Research 
Institute  of  ground  beef  at  retail  stores 
in  Madison,  Wisconsin,  and  Calgary, 


'  A  copy  of  FSIS  Notice  92-65  is  available  from 
the  FSIS  Hearing  Clerk,  Rm  3171-South  Agriculture 
Building.  Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington.  DC  20250. 

*  Surveys  are  available  for  reviev*  in  the  Office  of 
the  FSIS  Hearing  Clerk,  Rm  3171-South  Agriculiure 
Building.  Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington.  DC  20250. 


Canada,  revealed  that  up  to  1.5  percent 
of  raw  ground  beef  in  the  United  States 
and  3.7  percent  of  raw  ground  beef  in 
Canada  carried  the  bacteria.^ 

Production  and  Processing  Practices 

Clean  livestock  production  practices 
and  good  manufacturing  practices 
during  slaughter  can  greatly  reduce  the 
number  of  enteric  pathogenic  bacteria 
which  may  remain  on  carcasses  prior  to 
boning  and  processing.  During  boning 
operations,  temperature  and  time 
controls,  proper  handling,  and  proper 
storage  are  effective  in  reducing 
microorganism  growth.  Product  holding 
temperatures  of  40  °F.  or  lower  are 
effective  in  retarding  microbial  activity 
in  perishable  commodities  and 
specifically  in  meat  trimmings.  Although 
pathogenic  organisms  can,  and  do, 
multiply  at  these  temperatures,  the  rate 
of  reproduction  is  relatively  slow. 
Shortened  holding  periods,  in 
combination  with  low  refrigeration 
temperatures,  significantly  decrease  the 
probability  that  Salmonella,  E.  coli 
0157:H7,  and  other  food-borne 
pathogens  will  multiply  on  raw  product. 

Grinding  of  meat  distributes 
microorganisms  residing  on  external 
surfaces  throughout  the  mass.  However, 
handling  and  storing  ground  meat  at  low 
temperatures  is  effective  in  retarding 
most  pathogenic  bacterial  activity.  Any 
temperature  abuse,  for  example, 
allowing  the  surface  temperature  to 
exceed  40  °F.,  would  cause  accelerated 
microbial  growth. 

Thorough  cooking,  as  defined  in  the 
proposed  regulation,  of  the  ground  meat 
is  effective  in  destroying  all  enteric 
pathogenic  bacteria.  The  number  of 
bacteria  on  raw  product  should  be 
minimized  since  heat  treatment  may  be 
insufficient  to  destroy  bacteria  if  they 
are  present  in  unusually  high  numbers. 
When  undercooking  or  improper 
cooking  occurs,  food-borne  pathogens 
can  survive  and  cause  illness. 

Once  cooked,  it  is  essential  that  the 
temperature  be  lowered  rapidly, 
especially  in  the  temperature  ranges  of 
90  °F.  to  120  °F.  where  surviving 
pathogenic  tiacteria  grow  well.  In 
addition,  exposing  raw  or  undercooked 
product  to  cooked  product,  must  be 
avoided  to  prevent  cooked  product  from 
becoming  contaminated. 


'  These  data  are  available  for  review  in  the  Office 
of  the  FSIS  Hearing  Clerk,  Rm  3171-South 
Agriculture  Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington,  DC  20250. 
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A  System  for  Process  Control:  The 
Hazard  Ajialysis  and  Critical  Control 
Point  (HACCPJ  System 

Control  of  pathogenic  bacteria  can  be 
effectively  implemented  through  a 
HACCP  system.  The  Agency  supports, 
and  is  actively  involved  in,  development 
of  HACCP-based  quahty  control.  A 
HACCP  system,  as  defined  by  the 
Agency,  includes  (1]  the  identification  of 
potential  hazards,  (2]  the  identification 
of  critical  control  points  (CCP's),  (3)  the 
development  of  effective  process  limits 
at  those  CCP's,  and  (4)  the  use  of 
appropriate  monitoring  activities  to 
assure  that  the  limits  are  met 

A  hazard  is  any  contaminant, 
adulterant  factor,  or  condition  that 
results  in  an  unwholesome  product  or 
may  cause  product  to  be  a  health  risk  to 
the  consumer.  Hazard  analysis  is  the 
evaluation  of  ingredients,  processing 
operations,  and  human  factors  which 
can  cause  the  product  to  present  a  real 
or  potential  hazard  to  the  consumer. 
Lastly,  a  CCP  is  any  point  where  a 
process  can  be  changed  or  controlled  to 
assure  that  a  hazard  does  not  cause  the 
product  to  become  adulterated. 

It  is  imperative  that  processors  of 
meat  products  manufacture  their 
products  according  to  HACCP  system 
principles.  Slight  modifications  to  a 
processing  procedure  could  seriously 
threaten  public  health,  especially  when 
a  CCP  is  modified. 

The  National  Research  Council,  in  its 
1985  report  on  An  Evaluation  of  the  Role 
of  Microbiological  Criteria  for  Foods 
and  Food  Ingredients,  recognized  that 
HACCP  systems  must  be  developed  for 
numerous  foods.  Cooked,  uncured  meats 
were  specifically  discussed  and  the 
report  noted  that  the  potential  hazard 
for  precooked,  uncured  meats  produced 
in  commerical  establishments  is  high.* 
The  report  included  CCP's  in  the 
manufacturing  of  these  products;  i.e., 
microbiological  quality  of  raw  materials, 
the  heat  process  and  post-heat  process 
handling,  proper  chilling  of  the  heated 
product  proper  refrigeration,  and 
adequate  reheating. 

Development  of  the  Proposed  Rule 

In  view  of  the  public  health  risks 
associated  with  improper  and 
inadequate  processing  of  cooked, 
uncured  meat  patties  and  the  lack  of 


•  An  Evaluation  of  the  Role  of  Microbiological 
Criteria  for  Foods  and  Food  Ingredients. 
Subcommittee  on  Microbiological  Criteria, 
Committee  on  Food  Protection.  Food  and  Nutrition 
Boird.  National  Research  Council.  National 
Academy  Press.  Washington.  DC  laes.  A  copy  of 
this  publication  is  available  for  review  in  the  Office 
nf  the  Hearing  Clerk.  Rm  3171-South  Agriculture 
Building.  Food  Safely  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington.  DC  ZOZSa 


HACCP-based  regulatory  enforcement 
and  guidance  procedures,  the  Agency  is 
issuing  this  proposed  rule  for  fully- 
cooked,  partially-cooked,  and  char- 
marked,  uncured,  meat  patties  because 
these  products  appear  to  be  at  greatest 
immediate  risk.  FSIS  is  developing 
further  rulemaking  for  all  heated, 
uncured,  comminuted  meat  products 
which  will,  if  finaUzed,  be  issued  at  a 
future  time. 

The  Prescribed  Procedure 

This  proposed  rule  specifies  three 
processes:  One  for  fully-cooked  patties; 
one  for  partially-cooked  patties;  and  one 
for  patties  char-marked  by  a  heat 
source.  Each  procedure  contains  CCP's 
which  all  processors  using  that  process 
would  be  required  to  use.  Processors 
could  also  identify  additional  CCP's  for 
their  processes;  however,  all  CCP's 
identified  in  the  rule  would  have  to  be 
used.  For  each  CCP,  the  proposed  rule 
identifies  process  control  limits — limits 
at  the  CCP  to  assure  that  only  product 
which  is  not  adulterated  is  produced. 

CCP's  Required  in  the  Proposed  Rule 

Raw  Material  Handling.  Sound 
microbiological  quality  of  raw  meat 
appears  important  to  the  production  of 
unadulterated  cooked,  uncured  meat 
patties.  Raw  meat  would  not  be  used  for 
preparing  these  cooked  products  if  it  has 
been  received  or  stored  at  temperatures 
exceeding  40  °F.;  if  it  has  been  held  at 
refrigeration  temperatures  in  the 
establishment  for  longer  than  72  hours: 
or  if  it  has  been  completely  thawed  for 
more  than  24  hours.  These  process 
control  limits,  when  enforced,  would 
appear  to  greatly  reduce  the  potential 
for  food-borne  pathogens  to  grow. 
Refrigeration  of  the  meat  prior  to 
processing  appears  to  reduce  the 
potential  for  growth  since  pathogens 
reproduce  slowly  at  lower  temperatures. 
Non-Refrigerated  Exposure.  For  fully- 
cooked  products,  the  specified  time  and 
temperature  combinations  would  require 
that  raw  meat  product  not  be  removed 
from  refrigerated  storage  (40  "F.  or 
lower)  more  than  2  hours  prior  to 
cooking.  Additionally,  raw  meat  product 
would  have  to  be  returned  to 
refrigerated  storage  within  1  hour  of  a 
heat  processing  equipment  failure. 

For  partially-cooked  and  char-marked 
products,  the  specified  time  and 
temperature  combinations  would  require 
that  raw  meat  product  not  be  removed 
from  refrigerated  storage  (40  °F.  or 
lower)  more  than  1  hour  prior  to 
cooking.  Additionally,  raw  meat  product 
would  have  to  be  returned  to 
refrigerated  storage  within  1  hour  of  a 
heat  processing  equipment  failure. 


In  addition,  if  the  failure  exceeds  2 
hours,  the  equipment  would  have  to  be 
cleaned  and  sanitized  prior  to  restarting 
processing  operations.  These  provisions 
would  appear  to  reduce  the  time 
pathogens  spend  at  the  temperature 
which  allows  their  most  rapid 
reproduction,  lessen  the  pathogen  load 
on  product,  and  thereby  increase  the 
effectiveness  of  the  cook. 

Cooking.  Three  cooking  processes  are 
specified:  Fully-cooked,  partially- 
cooked,  and  char-marked  with  a  heat 
source.  Thermal  destruction  of 
microorganisms  in  meat  appears  to  be  a 
function  to  both  temperature  and  time. 
At  higher  temperatures  microbial  death 
appears  to  occur  within  a  short  period  of 
time;  at  lower  temperatures  longer 
exposure  times  appear  to  be  required. 
Based  on  research,  the  Agency  has 
developed  a  series  of  temperature  and 
time  combinations  with  equivalent 
effects,  so  that,  for  instance.  160  °F. 
instantaneously  is  equivalent  to  130  °F. 
for  121  minutes.*  However,  the  industry 
practice  for  cooking  meat  patties 
appears  to  be  an  instantaneous  cook 
without  dwell  time.  Pursuant  to  this 
proposed  regulation,  an  internal 
temperatiu-e  of  160  *F.  would  constitute 
the  minimum  standard  for  a  fully-cooked 
patty. 

The  Agency  has  contracted  for,  and 
received  a  copy  of,  a  research  study  on 
"Lethality  of  Heat  to:  Listeria 
Monocytogenes  Scott  A  and  Escherichia 
coli  0157:H7,  Pari  I:  D- Value 
Determinations  in  Ground  Beef  and 
Turkey."  •  A  preliminary  assessment 
indicates  E.  coli  0157:H7  is  also 
effectively  destroyed  at  these  same 
temperatures  cited  above  for  destroying 
Salmonella. 

The  permitted  temperature  and  time 
combinations  of  the  proposed  rule  for 
fully-cooked  patties  appears  to  affect 
the  yield,  and  to  some  extent  the 
appearance  and  texture  of  the  patties  as 
they  leave  the  federally  inspected 
establishment.  However,  since  these 
combinations  appear  safe  and  effective 
in  destroying  enteric  pathogenic 
microorganisms,  the  public  health 
concerns  would  seem  to  outweigh  the 
economic  consequences,  and,  thus, 
require  the  Agency  to  act  accordingly. 
Other  temperature  and  time 
combinations  do  not  seem  to  be 
completely  safe  nor  effective.  In  any 


»  Coodfellow.  S.J..  and  W.L  Brown.  1978.  Fate  of 
Salmonella  inoculated  into  beef  for  cooking,  foumal 
of  Food  Protection  41:596-605. 

•  ABC  Research.  1968.  Unpublished.  A  copy  of 
this  study  is  available  for  review  in  the  OfTice  of  the 
FSIS  Hearing  Clerk.  Rm  3171-South  Agriculture 
Building.  Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington.  DC  20250. 


case,  since  even  the  fully-cooked  patties 
would  be  reheated  before  use,  the 
consumer  may  well  notice  no  difference 
at  all. 

For  partially-cooked  patty  processes, 
this  proposed  rule  also  specifies 
minimum  cooking  temperature  and  time 
combination  requirements. 
Temperature/time  heat  treatments  less 
intense  than  those  for  fully-cooked 
patties  would  not  seem  to  be  completely 
safe  nor  effective  in  destroying  enteric 
food-borne  pathogens.  The  minimum 
temperature  required  in  this  proposed 
rule  for  partially-cooked  patties — 140 
*F. — is  the  temperature  many 
establishments  are  currently  using  to 
cook  "fully-cooked"  patties.  Pariially- 
cooked  product  safety  appears  to  be 
dependent  by  definition,  on  adequate 
cooking  before  consumption  and 
prominent,  clear  labeling.  However, 
these  requirements  could,  and  do  appear 
to,  minimize  the  possible  load  of 
pathogenic  organisms  and  this,  in  turn, 
would  assure  that  the  final  cooking  by 
the  end-user — the  consumer  or  an 
institutional  food  service  organization — 
would  be  more  effective. 

Char-marked  patties,  except  where 
they  touch  the  heat  source,  are  not 
really  cooked  at  all.  However,  they  are 
heated  in  producing  the  char-marks,  and 
the  possibility  of  temperature  abuse 
appears  to  exist.  If  the  char-marking 
were  performed  inefficientiy  and  the 
patties  were  allowed  to  rise  to  the  90 
°F.-120  °F.  range  and  remain  there  for  a 
number  of  hours,  any  pathogens  present 
would  be  likely  to  mulitply  quickly  since 
conditions  include  a  nutrient-rich  media 
and  a  favorable  temperature.  Therefore, 
the  Department  proposes  to  include 
these  patties  in  this  rule.  The  proposed 
rule  specifies  a  maximum  internal 
temperature  the  patties  could  reach,  and 
a  maximum  time  in  which  the  patties 
could  be  above  40  °F.  These 
requirements  should  reduce  the 
potential  for  increased  microbiological 
activity  while  "heat"  processing  patties. 

Selection  of  Required  Temperatures 

Both  Salmonella  and  E.  coli  0157:H7 
are  susceptible  to  heat,  although 
Salmonella  is  slightly  more  resistant.  In 
addition  to  manufacturing  procedures 
intended  to  reduce  the  potential  for 
food-borne  microorganisms  to  grow,  a 
kill-step  sufficient  to  destroy  viable 
enteric  pathogens  appears  necessary. 
Currently,  the  Agency  has  no  required 
minimum  temperature  for  fully-cooked, 
partially  cooked,  or  char-market, 
uncured  meat  patties.  To  destroy  enteric 
pathogens  in  meat  patties,  either  an 
instant  internal  temperature  of  160  T.  or 
an  equivalent  temperature  and  time 
combination  is  necessary.  This  is 


basically  the  same  criteria  used  by  the 
Agency  in  the  FSIS  Notice  92-85  in  1985. 

The  minimum  temperature  of  160  °F. 
for  fully-cooked,  uncured  meat  patties 
would  differ  from  the  145  °F. 
requirement  for  cooked  beef  roasts 
established  in  a  rule  pubUshed  on 
September  2, 1977  (42  FR  44217).  There 
are  several  reasons  for  this.  Roasts  are 
processed  differently  than  patties  and 
are  of  larger  size.  Once  an  internal 
temperature  of  145  °F.  is  attained,  the 
produce  remains  at  or  near  that 
temperature  for  some  time  both  before 
and  after  the  target  temperature  is 
reached.  This  is  called  come-up  time 
and  come-down  time,  respectively.  It  is 
an  elementary  physical  principle  that  a 
large  dense  mass  will  retain  heat  better 
than  a  small  dense  mass.  In  addition, 
roasts  are  generally  cooked  in  the 
presence  of  moisture  [Salmonella  is 
more  resistant  to  heat  in  a  dry 
environment  than  in  the  presence  of 
moisture);  the  larger  size  increases  the 
time  the  product  is  at  u^  tnictive 
temperatures;  and  they  have  a  lower 
surface  area  in  relation  to  volume  for 
microorganisms  to  grow.  On  the  other 
hand,  patties  are  currently  generally 
exposed  to  high  heat  sources  for 
extremely  short  periods  of  time — 
sometimes,  just  to  brown  the  surface  or 
to  apply  char-marks.  An  FSIS  survey  of 
12  establishments  in  1985  revealed  a 
range  of  heating  from  90  °F.  to  145  °F.^ 
No  additional  moisture  is  present  during 
the  processing.  Because  of  the  small 
mass,  there  appears  to  be  no 
appreciable  come-up  or  come-down  time 
and  the  relative  surface  area  seems 
large.  The  145  °F.  temperature 
requirement  for  cooked  beef  roasts 
appears,  therefore,  insufficient  for 
destroying  all  enteric  pathogens  in  meat 
patties. 

The  presence  of  curing  agents,  such  as 
sodium  and  potassium  nitrite,  in 
comminuted  meat  products  reduces  the 
survival  potential  of  most  food-borne 
pathogens.  Salmonella,  in  particular,  is 
adversely  affected  by  the  curing 
process.  Therefore,  uncured  patties 
would  be  much  more  likely  to  contain 
food-borne  pathogens  than  cured 
patties.  Food-borne  outbreaks  caused  by 
cooked,  cured  meat  patties  are  possible 
but  are  not  likely. 

The  minimum  temperature  of  140  'F. 
for  partially-cooked  patties  would 
appear  to  effectively  reduce  the  number 
of  enteric  pathogens.  Since  the  raw 
material's  microbial  load  appears 


'  A  copy  of  the  survey  is  available  for  review  in 
the  Office  of  the  Hearing  Clerk.  Rm  airi-South 
Agriculture  Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250. 


directly  related  to  the  wholesomeness  of 
the  final  cooked  product,  this 
temperature  would  greatly  increase  the 
probability  that  the  product  would  be 
safe  when  recooked  by  the  end-user. 

Food-Borne  Concerns  in  Various  Meat 
and  Poultry  Products 

Because  beef  is  the  type  of  meat  most 
likely  to  be  used  in  patties,  it  has  most 
often  been  implicated  in  patty-bome 
food-poisoning  outbreaks;  however, 
other  meat  species,  as  well  as  poultry, 
are  also  implicated.  Pork  sausage  patties 
were  confirmed  Sahnonella-posHwe  by 
the  Agency  in  1981.  Although  cooked 
pork  products  are  sometimes  heated  to  a 
specified  temperature  and  time 
combination  to  destroy  trichinae 
(helminths  causing  the  disease 
trichinosis),  traditionally-used 
temperatures  are  not  adequate  to 
destroy  enteric  bacterial  pathogens. 
Thus,  cooking  pork  to  144  °F.  may 
destroy  trichinae  but  is  ineffective  in 
destroying  enterics.  Partially-cooked 
pork  patties  are  required  by  this  rule  to 
be  handled  as  a  partially-cooked 
product. 

Neither  lamb  nor  veal  cooked  patties 
are  commonly  associated  with  food- 
borne  disease;  however,  veal  is  known 
as  a  host  for  E.  coli  0157:H7. 

Nearly  all  cooked  poultry  products  are 
temperature-regulated  by  the  Poultry 
Products  Inspection  Regulations  and  are 
cooked  either  to  160  °F.  or  155  T.  (as 
required  for  uncured  and  cured 
products,  respectively).  ConsequenUy. 
cooked  poultry  has  been  infrequentiy 
linked  to  illnesses.  However,  cooked  red 
meat  products  prepared  under  the 
Federal  Meat  Inspection  Regulations 
may  contain  poultry  which  would 
appear  to  pose  a  potential  for  illness.  As 
mentioned  earlier,  the  incidence  of 
Salmonella  on  young  chickens,  is  high, 
in  comparison  to  meat.  This  proposed 
change  to  the  meat  regulations  would 
either  require  the  cooked  product  to  be 
cooked  sufficiently  to  destroy  enteric 
pathogens  (similar  to  the  poultry 
regulations),  or  limit  the  enteric 
pathogen  population  by  controlling  the 
raw  material  and  require  that  finished 
product  be  labeled  as  a  partially-cooked 
or  char-marked  product  which  requires 
a  thorough  cook  by  the  end-user. 

Cooling.  The  Time  and  Temperature 
Table  (Table  B  of  this  proposed  rule) 
would  require  that  fully-cooked,  uncured 
meat  patties  be  immediately  cooled 
after  the  heat  treatment.  Fully-cooked 
patties  would  have  to  be  rapidly  and 
continuously  cooled  from  130  "F.  lo  80 
°F.  to  40  T.  within  5  hours. 

FSIS  has  been  concerned  with  the 
cooling  of  full-cooked  products.  Cooling 
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guidelines  were  issued  by  FSIS  Directive 
7110.3,  May  12, 1988,  to  help  prevent  the 
outgrowth  of  surviving  pathogenic 
organisms  or  those  unintentionally 
added  to  the  product  after  the  heat 
treatment.*  TTie  cooling  requirement 
limits  in  this  proposed  rule  for  fully- 
cooked  patties  are  the  same  as  are  in 
the  guideline  for  other  fully-cooked 
products. 

For  partially  cooked  and  char-marked 
patties,  the  cooling  requirements  would 
be  more  stringent.  The  cooling 
requirements,  however,  would  be 
included  as  part  of  the  cooking  process 
restrictions  and  would  be  contained  as 
part  of  the  CCP  for  cooking.  Partially- 
cooked  products  would  have  to  be 
cooked  from  40  *F.  to  a  minimum  of  140 
"F.  and  be  cooled  back  down  to  40  *F. 
within  2  hours;  char-marked  patties 
would  be  limited  to  temperatures  above 
40  *F.  for  no  more  than  2  hours.  These 
requirements  appear  practical  for  the 
industry.  A  large  majority  of 
comminuted  products  currently  are 
immediately  cooled  or  frozen  after 
cooking,  and  already  appear  to  be  in 
compliance  with  these  cooling 
requirements.  However,  some  present 
cooling  procedures  may  not  be  sufficient 
to  prevent  the  outgrowth  of  surviving 
pathogenic  organisms  or  of  those 
intentionally  added  to  the  product  after 
cooking. 

Cooling  procedures  were  included  as 
an  essential  part  of  the  cooked  beef 
regulations  (9  CFR  318.17)  issued  in  1983 
and  have  proven  useful  in  preventing 
outbreaks  of  salmonellosis. 

Cooking  Instruction.  For  partially- 
cooked  and  char-marked  patties  (as 
opposed  to  fully-cooked),  a  thorough 
cook,  as  provided  in  this  proposed  rule, 
just  prior  to  consumption  appears 
necessary  to  assure  that  pathogens  and 
toxins  that  survive  partial-cooking  or 
char^marking  are  destroyed. 

Accurate  and  effective  labeling  as  to 
final  cooking  instructions  for  the 
consumer,  coupled  with  handling  and 
preparation  practices  for  the 
establishment  would  seem  to  provide 
the  needed  margin  of  safety  in  lieu  of 
full  cooking. 

Required  Label  Features 

As  a  label  feature,  partially-cooked, 
uncured  meat  patties  would  bear  the 
following  statement  "Partially  Cooked: 
For  Safety,  Cook  Until  Well  Done 
(Internal  Meat  Temperture  160  °F.)."  As 
a  label  feature,  char-marked,  uncured 


*  A  copy  of  the  Cooling  Guidelines  ii  available 
from  the  FSIS  Hearing  Clerk.  Rm  3171-South 
Agriculture  Building.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 


meat  patties  would  bear  the  statement 
"Uncooked.  Char-Marked  Product:  For 
Safety,  Cook  Until  Well  Done  (Internal 
Meat  Temperature  160  *F.)."  These 
statements  would  be  label  qualifiers  for 
the  product  name  and  would  be  placed 
adjacent  to  the  product  name,  in 
lettering  of  easily  readable  style,  and  at 
least  one-half  the  size  of  the  product 
name.  As  an  alternative  to  revising 
existing  labels,  this  statement  could  be 
applied  as  a  pressure  sensitive  label  for 
addition  to  existing  labeling,  provided  it 
satisfles  the  placement,  style,  and  size 
requirements  described.  The 
establishment  would  have  to  develop  a 
monitoring  activity,  such  as  a  sampling 
plan  for  Hnished  product,  to  assure 
appropriate  modincation  of  applicable 
product  labels.  This  monitoring 
requirement  would  remain  effective 
until  the  existing  supply  of  labeling  was 
used. 

Cooking  Instruction  Temperature 
Requirement 

Regarding  the  cooking  instruction, 
FSIS  would  require  time  and 
temperature  values  for  cooking  in  terns 
of  the  internal  temperature  of  the 
product  (160  °F.).  This  is  standard  for 
scientific  research  since  an  internal 
temperature  of  the  meat  tends  to  be 
more  accurate  than  the  temperature  of 
the  oven  in  which  it  is  cooked. 

Traditional  cooking  instructions  to 
consumers  are  given  in  terms  of 
chamber  temperature  and  time;  or,  for  a 
microwave,  in  terms  of  power  setting 
and  time.  Although  product  internal 
temperature  is  more  accurate  than  the 
temperature  of  the  oven  in  which  it  is 
cooked,  measurement  of  internal 
temperature  would  be  difficult  for 
consumers  since  most  patties  are 
relatively  thin  and  it  is  difficult  to  get  an 
accurate  internal  temperature.  Insertion 
of  a  meat  thermometer  would  probably 
not  result  in  a  reliable  measurement. 

The  establishments  that  prepare 
partially-cooked  or  char-marked  product 
would  be  required  by  this  proposed  rule 
to  label  the  product  with  an  internal 
meat  temperature  cooking  instruction. 
The  Agency  would,  and  the  industry 
would  be  encouraged  to,  educate 
consumers  so  that  they  might  be  able  to 
recognize  uncured  meat  patties  that  are 
"well  done"  or  "partially-cooked." 

Sanitary  Practice.  Fully-cooked  meat 
products  appear  susceptible  to 
recontamination  from  many  sources, 
including  raw  and  undercooked  food, 
improper  equipment  cleaning,  and  poor 
personnel  sanitation.  Thus,  this 
proposed  rule  would  adopt  the 
sanitation  provisions  established  for 
cooked  roast  beef,  9  CFR  318.17,  that 


have  proven  to  be  effective  in  reducing 
the  potential  for  recontamination. 

Microbiological  Analyses 

In  addition  to  the  proposed  FSIS 
required  processing  controls,  the 
proposed  rule  would  specify  the 
microbiological  analyses  that  could  be 
required  during  the  investigation  of  a 
monitoring  defect  and  would  be  required 
during  the  investigation  of  a  process 
deviation  unless  the  processor  was 
willing  to  grant  a  process  failure  was 
involved  and  proceed  accordingly  in  a 
fully-cooked  patty  process.  The  analyses 
would  be  performed  for  coliforms,  E. 
coli,  and  Salmonella.  If  E.  coli  or 
Salmonella  were  detected,  then  known 
enteric  pathogens  would  have  been 
found  in  a  product  that  was  supposed  to 
be  fully-cooked.  This  would  mean  a 
process  failure  would  have  occurred,  the 
product  would  be  a  known  public  health 
risk,  and  the  product  would  have  to  be 
treated  to  destroy  these  pathogens 
before  it  could  be  used  in  any  fashion. 

If  coliform  organisms  (enteric  bacteria 
which  include  E.  coli,  and  may  or  may 
not  be  pathogens)  were  found,  but  E. 
coli  itself  was  not.  the  process  would 
have  shown  a  deviation,  all  enteric 
organisms  would  not  have  been  killed 
and  the  product  would  again  have  to  be 
fully-cooked  before  it  leaves  the 
establishment,  even  though  pathogens 
could  not  be  detected  in  the  product 
samples. 

Records 

The  recordkeeping  which  would  be 
involved  in  the  creation  of  reports  of 
monitoring  defects,  process  deviations, 
and  process  failures,  and  in  the  filing  of 
laboratory  results  might  exceed  the 
present  requirement  and  the  practice  of 
most  establishments.  These  records  are 
necessary,  however,  to  enable  FSIS 
employees  to  determine  whether  the 
establishments  are  effectively 
controlling  the  process. 

For  reasons  set  out  in  the  preamble,  9 
CFR  Parts  318  and  320  would  be 
amended  as  set  forth  below: 

List  of  Subjects 

9  CFR  Part  318 

Meat  inspection,  Preparation  of 
products.  Quality  control. 

9  CFR  Part  320 

Records. 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMENTS:  REINSPECTION 
AND  PREPARATION  OF  PRODUCT 

1.  The  authorify  citation  for  Part  318 
would  continue  to  read  as  follows: 
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Authority:  34  Stat.  1280,  as  amended,  81 
Stat.  584.  ai  amended  (21  U.S.C.  601  et  aeq.], 
72  Stat.  862. 92  Stat.  1060.  as  amended  (7 
U.S.C.  1901  etseq.)  78  Stat.  863  (7  U.S.C.  450 
etseq.]. 

2.  Part  318  would  be  amended  by 
adding  a  new  {  318.22  which  would  read 
as  follows: 

S  318.22    ProcMtlng  procadurM  and 
cooidng  inttructioiM  for  eookad,  uncursd 
nwat  patti«s. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Critical  control  point  fCCP).  Any 
point  where  a  process  or  procedure  can 
be  changed  or  controlled  to  assure  that 
cooked,  uncured  meat  patties  are 
wholesome  and  not  adulterated. 

(2)  Hazard.  Any  contaminant, 
adulterant  factor,  or  microbial  condition 
that  results  in  an  unwholesome  product 
or  which  may  cause  the  product  to  be  a 
health  risk  to  the  consumer. 

(3)  Monitoring  activity.  The 
systematic  observation  by 
establishment  personnel  at  a  critical 
control  point  at  a  predetermined 
frequency  to  ascertain  if  the  process  is 
under  control  by  comparing  the 
observation  to  Uie  process  control  limit 

(4)  Monitoring  defect  An  incorrectly 
performed  or  omitted  monitoring  activity 
by  the  establishment 

(5)  Patty.  A  shaped  and  formed 
comminuted  (chopped  or  ground)  meat 
food  product  for  individual  servings. 

(6)  Process  control  limits.  Limits  at  the 
critical  control  points  used  to  control  the 
process  and  assure  that  wholesome  and 
unadulterated  product  is  produced. 

(7)  Process  deviation.  A  deviation 
from  a  process  control  limit  indicating 
that  the  production  lot  has  been  exposed 
to  a  hazard. 

(8)  Process  failure.  One  or  more 
process  deviations  which  result  in 
production  of  adulterated  product. 

(9)  Production  lot  A  separable, 
identiHable  amount  of  sequentially 
produced,  cooked,  uncured  meat  patties 
designated  as  the  chosen  lot  size  by  the 
establishment,  not  to  exceed  one  day's 
production. 

(b)  Processing  Procedure. 
Establishments  which  process  fully- 
cooked,  partially-cooked,  or  char- 
marked,  uncured  meat  patties  shall  use 
the  following  CCP's,  process  control 
limits,  and  monitoring  activities. 

(1)  CCP— Raw  Material  Handling. 

(i)  The  establishment  shall  adhere  to 
the  following  process  control  limits  for 
raw  meat  used  in  fully-cooked,  partially- 
cooked,  and  char-marked,  uncured  meat 
patties: 

(A)  Raw  meat  entering  the 


establishment  shall  not  exceed  an 
internal  temperature  of  40°F.  nor  shall 
the  raw  meat  be  held  above  that 
temperature  prior  to  processing; 
however,  if  raw  meat  is  directly  derived 
from  boning  of  carcasses  or  carcass 
parts  and  is  immediately  processed  this 
temperature  requirement  does  not  apply. 

(B)  Refrigerated,  raw  meat  which  has 
never  been  frozen  shall  not  be  held  in 
the  processing  establishment  more  than 
72  hours  prior  to  cooking. 

(C)  Frozen  raw  meat  shall  be  cooked 
within  24  hours  after  completion  of 
thawftig. 

(ii)  Monitoring  activities.  The 
estabUshment  shall  develop  monitoring 
activities  for  the  method  and  the 
frequency  of  assuring  raw  meat  handling 
compliance  and  the  calibration  of  the 
temperature  measuring  devise.  The 
temperature  measuring  device  shall  be 
accurate  within  1°F. 

(2)  CCP— Cooking. 

(i)  The  establishment  shall  use 
process  control  limits,  depending  on  the 
product,  as  follows: 

(A)  Fully-cooked,  uncured  meat 
patties.  The  establishment  shall  select 
as  process  control  limits  a  temperature 
and  time  combination  from  Table  A 
below. 

Tabl£  A.— Permuted  Cooking  Temper- 
ature/Cooking Time  Combinations 


Minimum  internal  temperature 

Minimum 

Degrees 
Fahrenheit 

Degrees 
centigrade 

processing  time 

after  minimum 

temperature  is 

reached 

Time  (minutes) 

130 
131 
132 
133 
134 
135 
136 
137 
138 
138 
140 
141 
142 
143 
144 
145 
146 
148 
151 
154 
160 

54.4 
55.0 
55.6 
56.1 
56.7 
57.2 
57.8 
58.4 
58.9 
59.5 
60.0 
60.6 
61.1 
61.7 
62.2 
62.8 
63.3 
64.4 
66.1 
67.8 
71.1 

121 

97 

77 

62 

47 

37 

32 

24 

19 

15 

12 

10 

8 

6 

5 

4 

3 

2 

1 

(') 

(») 

■  30  seconds. 
•  Instantly. 

(B)  Partially-cooked,  imcured  meat 
patties.  The  processor  shall  raise  the 
internal  temperature  at  the  center  of 
each  raw  patty  to  a  minimum  internal 
temperature  of  140°F.  and  cool  it  to  a 


maximum  internal  temperature  of  40°F. 
within  2  hours.  The  internal  temperature 
of  the  patty  shall  be  measured  through 
the  side  of  the  patty  and  not  through  the 
top. 

(C)  Char-marked,  imcured  meat 
patties.  If  the  establishment  places  char- 
markings  using  a  heat  source  on  the 
meat  patty  surface  only,  it  shall  raise  the 
internal  temperature  at  the  center  of 
each  raw  patty  to  a  maximum  internal 
temperature  of  70°F.  and  cool  it  to  a 
maximum  internal  temperature  of  40''F. 
within  2  hours. 

(ii)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities  for  the  method  and  the 
frequency  of  temperature  and  time 
measurement  and  calibration.  The 
temperature  measuring  device  shall  be 
accurate  within  1°F.:  the  time  recording 
device  shall  be  accurate  within  1 
second. 

(3)  CCP— Non-Refrigerated 
Temperature  Exposure. 

(i)  The  establishment  shall  use 
process  control  limits,  depending  on  the 
product  as  follows: 

(A)  Fully-cooked,  tmcured  meat 
patties.  The  establishment  shall  not  hold 
the  raw  meat  or  formulated  raw  meat  at 
a  room  temperature  of  40°F.  or  above  for 
more  than  2  hours  prior  to  cooking. 

(B)  Partially-cooked  or  char-marked, 
uncured  meat  patties.  The  establishment 
shall  not  hold  the  raw  meat  or 
formulated  raw  meat  at  a  room 
temperatiu*  of  40  *F.  or  above  for  more 
than  1  hour  prior  to  cooking. 

(ii)  In  the  case  of  an  equipment  failure 
or  a  stop  in  production,  any  raw  meat  or 
formulated  raw  meat  shall  be  returned 
to  a  rooHi  temperature  of  40  °F.  or  below 
within  1  hour. 

(iii)  If  an  equipment  failure  or  a  stop 
in  production  persists  for  more  than  2 
hours,  the  equipment  shall  be  cleaned 
and  sanitized  before  production 
resumes. 

(iv)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities  for  the  method  and  the 
frequency  of  temperature  and  time 
measurement  and  calibration.  The 
temperature  measuring  device  shall  be 
accurate  within  1  *F.;  the  time  recording 
device  shall  be  accurate  within  1 
second. 

(4)  CCP— Cooling. 

(i)  Fully-cooked,  uncured  meat  patties. 
The  establishment  shall  use  the  process 
control  limits  for  cooling  as  specified  in 
Table  B  below: 


IW't*"*' 
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Table  B.— Permitted  Cooling  Temper- 
ature/cooung  time  combinations 


988 


IMaMirajm  Internal  temperature 

Maximuni 
timet© 

lowest 

allowed 

temperature 

time  (hours) 

Degrees 

Fahrenheit 

De^ees 
centigrade 

130  to  80 

(54.4  to  26.7) 

(26.7  down  to 
4.4). 

1.5 

80  to  40 

5 

(ii)  Partially-cooked  or  char-marked, 
uncured  meat  patties.  The  cooling 
process  control  limits  have  been 
combined  with  those  for  cooking  and 
are  contained  in  the  CCP  for  cooking  in 
paragraph  (b)(2}  of  this  section. 

(iii)  Monitoring  activities.  Cooling 
shall  begin  following  the  completed 
heating  cycle.  The  processor  shall 
develop  monitoring  activities  for  the 
method  and  the  frequency  of 
temperature  and  time  measurement.  The 
temperature  measuring  device  shall  be 
accurate  within  1  °F.;  the  time  recording 
device  shall  be  accurate  within  1 
second. 

(5)  CCP — Cooking  Instruction  Label 
Requirement. 

(i)  The  establishment  shall  establish 
process  control  limits,  depending  on  the 
product,  as  follows: 

(A)  Partially-cooked,  uncured  meat 
patties.  Product  shall  bear  the  labeling 
statement  "Partially-Cooked:  For  Safety. 
Cook  Until  Well  Done  (Internal  Meat 
Temperature  160  °F.)".  The  labeling 
statement  shall  be  adjacent  to  the 
product  name,  in  lettering  of  easily 
readable  style,  and  at  least  one-half  the 
size  of  the  product  name.  As  an 
alternative  to  revising  existing  labels, 
this  statement  may  be  applied  as  a 
pressure  sensitive  label  in  addition  to 
existing  labeling,  provided  the 
placement,  style,  and  size  requirements 
are  satisfied. 

(B)  Char-marked,  uncured  meat 
patties.  Product  shall  bear  the  labeling 
statement  "Uncooked,  Char-Marked:  For 
Safety.  Cook  Until  Well  Done  (Internal 
Meat  Temperature  160  °F.)".  The 
labeling  statement  shall  be  adjacent  to 
the  product  name,  in  lettering  of  easily 
readable  style,  and  at  least  one-half  the 
size  of  the  product  name.  As  an 
alternative  to  revising  existing  labels, 
this  statement  may  be  applied  as  a 
pressure  sensitive  label  in  addition  to 
existing  labeling,  provided  the 
placement,  style,  and  size  requirements 
are  satisfied. 

(ii)  Monitoring  Activities.  The 
establishment  shall  develop  monitoring 
activities  to  assure  application  of 
appropriate  product  labels. 


(6)  CCP — Sanitary  Handling  Practices. 

(i)  The  establishment  shall  develop 
and  implement  a  sanitary  handling 
practice  to  assure  that  cooked,  uncured 
meat  patties  are  not  recontamihated  by 
direct  or  indirect  contact  with  other 
product.  The  practice  shall  address  the 
following  process  control  limits: 

(A)  Product  Separation.  The 
estabhshment  shall  physically  separate 
areas  where  raw  product  is  handled 
from  areas  where  exposed,  cooked 
product  is  handled.  In  addition,  fully- 
cooked  product  must  be  physically 
separated  from  partially-cooked 
products  and  char-marked  products. 
Such  separation  may  be  accomplished 
by  using  either  solid,  impervious  floor  to 
ceiling  walls;  or  handling  the  raw  or 
exposed,  cooked  product  and  the 
exposed,  fully-cooked  product  at 
different  times,  and  cleaning  the  entire 
area  after  the  raw  material  or  exposed, 
cooked  product  handling  is  completed 
and  prior  to  the  handling  of  fully-cooked 
product.  Any  other  methods  to  maintain 
product  separation  must  be  approved  by 
the  Administrator. 

(B)  Equipment  cleaning  and 
sanitizing.  The  establishment  shall 
thoroughly  clean  and  sanitize  any  work 
surface,  machine,  or  tool  which  contacts 
raw  product  or  exposed,  cooked  product 
before  it  contacts  specified  cooked 
product.  The  sanitizer  shall  be 
germicidally  equivalent  to  50  ppm 
chlorine. 

(C)  Employee  instructions.  The 
establishment  shall  assure  that  all 
employees  wash  their  hands  and 
sanitize  them  with  a  sanitizer 
germicidally  equivalent  to  50  ppm 
chlorine  whenever  they  enter  the  heat 
processed  product  area  or  before 
preparing  to  handle  speciHed  cooked 
product,  and  as  frequently  as  necessary 
during  operations  to  avoid  product 
contamination. 

(D)  Employee  garments.  The 
establishment  shall  provide  all 
employees  with  outer  garments, 
including  aprons,  smocks,  and  gloves 
specially  identified  as  restricted  for  use 
in  a  specified  cooked  product  area  only, 
changed  at  least  daily,  and  hung  in  a 
designated  location  when  the  employee 
leaves  the  area. 

(E)  Storage  of  cooked  patties.  The 
processor  shall  assure  that  specified 
cooked  product  is  not  stored  in  the  same 
room  as  other  product  imless  it  is  first 
packaged  in  a  sealed,  water-tight 
container  or  is  otherwise  protected  by  a 
covering  that  has  been  approved,  upon 
request,  by  the  Administrator. 

(ii)  Monitoring  activities.  The 
establishment  shall  develop  monitoring 
activities,  such  as  unscheduled 


inspections  by  establishment  personnel, 
to  assure  that  the  establishment's 
sanitary  handling  practices  of  cooked, 
uncured  meat  patties  are  enforced, 
(c)  Microbiological  Analysis.  The 
establishment  shall  use  the  following 
microbiological  sampling  methods 
whenever  a  process  deviation  has 
occurred  and  in  those  cases  of 
monitoring  defects  which  in  the 
judgment  of  the  FSIS  program  employee 
requires  such  sampling  to  determine 
whether  or  not  product  is  adulterated 
unless  the  establishment  admits  that  a 
process  failure  has  occurred  and 
proceeds  according  to  paragraph  (d)(3) 
of  this  section. 

(1)  Analysis  for  Salmonella.  From 
each  production  lot  to  be  sampled,  the 
processor  shall  randomly  select  13 
finished  meat  patties  at  the  point  of 
packaging.  Each  patty  sample  is  to  be 
individually  packaged  and  submitted  to 
a  laboratory  for  Salmonella  analysis. 
The  laboratory  should  be  instructed  to 
composite  the  samples  for  Salmonella 
analysis  provided  that  the  composite 
has  a  weight  of  at  least  325  grams.  If 
needed,  additional  patties  may  be 
selected  to  make  up  the  weight.  The 
processor  shall  not  release  the  lot  until 
the  laboratory  result  showing  the  patties 
negative  for  salmonellae  has  been 
received.  A  copy  of  all  laboratory 
reports  shall  be  on  Hie  in  the 
establishment  and  available  to  an  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(2)  Analysis  for  Coliforms  and 
Escherichia  coli  (E.  coli).  From  each 
production  lot  to  be  sampled,  the 
processor  shall  randomly  select  at  least 
5  finished  meat  patties  at  the  point  of 
packaging.  Patty  samples  are  to  be 
individually  packaged  and  submitted  to 
a  laboratory  for  analysis  for  coliforms 
and  E.  coli  determinations.  The 
laboratory  should  be  instructed  that  5 
grams  from  each  of  the  5  samples  are  to 
be  tested  for  coliforms  and  E.  coli.  The 
processor  shall  not  release  the  lot  until 
the  laboratory  result  showing  the  patties 
negative  for  coliforms  and  E.  coli  has 
been  received.  A  copy  of  all  laboratory 
reports  shall  be  on  file  in  the  processing 
establishment  and  available  to  any  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(d)  Requirements  for  handling 
monitoring  defects,  process  deviations, 
and  process  failures. — (1)  Monitoring 
defects,  (i)  If  for  any  reason  a 
monitoring  defect  has  occurred  in  any 
cooked,  uncured  meat  patty  process,  the 
establishment  shall  investigate  and 
identify  the  cause;  take  steps  to  assure 


that  the  defect  will  not  recur,  and 
maintain  a  record  of  the  cause  of  the 
defect  and  the  steps  taken  to  assure  that 
the  defect  will  not  recur  on  file  in  the 
establishment  and  available  to  an  FSIS 
program  employee  or  any  duly 
authorized  representative  of  the 
Secretary  upon  request. 

(ii)  In  addition,  if  the  process  was 
intended  to  produce  a  fully-cooked 
product,  the  processor  shall  notify  an 
FSIS  program  employee  of  the  nature  of 
the  monitoring  defect.  If,  in  the  judgment 
of  the  FSIS  program  employee,  it  is 
deemed  necessary  to  determine  whether 
or  not  product  is  adulterated,  the 
processor  shall  test  the  affected 
production  lot  for  the  presence  of 
Salmonella,  coliforms,  and  E.  coli,  as 
described  in  paragraph  (c)  of  this 
section,  and  hold  the  affected 
production  lot  pending  the  laboratory 
results.  A  copy  of  all  laboratory  results 
shall  be  on  file  in  the  processing 
establishment  and  available  to  any  FSIS 
program  employee  or  any  duly 
authorized  representative  of  Uie 
Secretary  upon  request. 

(2)  Process  deviations,  (i)  If  for  any 
reason  a  process  deviation  has  occurred 
in  any  fully-cooked,  partially-cooked,  or 
char-marked,  imcured  meat  patty 
process,  the  processor  shall  hold  all 
affected  product;  investigate;  identify 
the  cause;  take  steps  to  assure  that  tfie 
deviation  will  not  recur;  and  place  a 
report  of  the  investigation,  the  cause, 
and  the  steps  taken  to  assure  that  the 
deviation  will  not  recur  on  file  in  the 
processing  establishment  and  available 
to  any  FSIS  program  employee  or  any 
duly  authorized  representative  of  the 
Secretary  upon  request. 

(ii)  In  addition,  if  the  process  was 
intended  to  produce  a  fully-cooked 
product,  the  processor  shall  test  the  held 
production  lot  for  the  presence  of 
Salmonella,  coliforms,  and  E.  coli,  as 
described  in  paragraph  (c)  of  this 
section,  and  hold  the  affected 
production  lot  pending  the  laboratory 
results.  A  copy  of  all  laboratory  residts 
shall  be  on  file  in  the  establishment  and 
available  to  any  FSIS  program  employee 
or  duly  authorized  representative  of  the 
Secretary  upon  request. 

(iii)(A)  If  held  fully-cooked  product 
contains  pathogens  it  will  be  considered 
a  process  failure  and  treated  as  required 
in  paragraph  (d)(3)(i)  (A)  and  (B)  of  this 
section.  If  no  pathogens  are  found  the 
product  can  be  reprocessed  to  be  fully 
cooked  or  labeled  as  partially  cooked  if 
it  meets  those  requirements. 

(B)  Held  partially-cooked  or  char- 
marked  product,  should  be  fully-cooked. 

(3)  Process  failures,  (i)  If  for  any 
reason  a  process  failure  has  occurred  in 
any  fully-cooked,  partially-cooked,  or 


char-marked,  uncured  meat  patty 
process,  the  establishment  shall  stop  all 
production;  hold  all  affected  product: 
investigate  the  failure  to  identify  the 
cause;  and  correct  the  processing 
procedure.  An  FSIS  program  employee 
must  review  and  approve  the  corrected 
procedure  before  production  can  be 
conducted.  The  establishment  shall  take 
any  necessary  steps  to  assure  that  the 
process  failure  will  not  recur  and  place 
a  report  of  the  investigation,  including 
the  cause,  and  the  FSIS/ establishment 
agreed-upon  correction  to  the  processing 
procedure,  on  file  in  the  establishment. 
Such  report  shall  be  available  to  any 
FSIS  program  employee  or  duly 
authorized  representative  of  the 
Secretary  upon  request  If  pathogenic 
bacteria  are  foimd  in  product  that 
should  be  fully-cooked,  afiected 
production  lots  shall: 

(A)  Be  condemned  and  be  handled  as 
prescribed  in  Part  314  of  this  subchapter, 
or 

(B)  Be  cooked  to  a  minimum  internal 
temperature  of  160  *F.  prior  to  any  other 
use. 

(ii)  [Reserved] 


PART  320— RECORDS, 
REGISTRATION.  AND  REPORTS 

3.  The  authority  citation  for  Part  320 
would  continue  to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Stat  930.  as 
amended,  81  Stat  584. 84  Stat  91, 438  (21 
U.S.C  71  et  sag.,  601  et  sag.]. 

4.  Part  320  would  be  amended  by 
adding  S  320.1(b)(7)  to  read  as  follows: 

§  320.1    Iteconto  rvquirMl  to  be  kept 

(b)*  *  * 

(7)  Records  as  required  in  §  318.22  (c) 
and  (d). 

Done  at  Washington.  DC,  on  December  22, 
1988. 

Lester  M.  Crawford. 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  88-29794  Filed  8-23-88;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans 

AOENCY:  Small  Business  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  Title  VIU  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
Pub.  L  100-418  (102  Stat.  1107],  enacted 


August  23. 1988.  amends  the  Small 
Business  Act  (15  U.S.C.  636)  with  respect 
to  export  loans.  This  proposed  rule 
would  implement  the  amendments 
relating  to  the  provisions  affecting  such 
export  loans.  ^ 

DATES:  Comments  must  be  submilted  on 
or  before  February  27, 1989. 

address:  Comments  may  be  mailed  to: 
Gail  Hepler,  Small  Business 
Administration.  1441  L  Street  NW.. 
Room  804,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  Hepler.  202-653-6570. 

SUPPLEMENTARY  INFORMATKNf:  The 

Small  Business  Administration  (SBA) 
presently  is  authorized  to  guaranfy  an 
export  revolving  line  of  credit  loan 
(ERLC)  not  to  exceed  eighteen  months  in 
order  to  enable  the  borrower  to  utilize 
pre-export  financing  or  to  develop 
foreign  markets.  Under  the  statutory 
change,  an  applicant  small  concern  may 
be,  but  is  not  required  to  be,  a  small 
business  export  trading  company  or  a 
small  business  export  management 
company.  The  proposed  amendment  to 
i  122.54-2  of  SBA  regulations  (13  CFR 
2122.54-2)  reflects  this  provision  and  in 
subsection  (b)  thereof  it  would  define 
these  entities.  Both  types  of  companies 
specialize  in  providing  marketing  and 
management  services  for  firms  which 
wish  to  engage  in  exporting  but  which 
have  limited  or  no  experience  in  selling 
abroad. 

Proposed  S  122.54-3  is  the  same  as 
present  S  122.54-3  with  respect  to  the 
use  of  proceeds,  namely  that  proceeds 
can  be  used  only  to  penetrate  or  develop 
a*  foreign  market  and/or  to  finance  labor 
and  materials  for  pre-export  production. 
New  language  was  added  to  section 
7(a)(14)  of  the  Small  Business  Act 
concerning  the  use  of  proceeds,  namely 
that  SBA.  in  considering  these  ERLC 
loans,  is  to  give  weight  to  export-related 
benefits.  The  Agency  decided  not  to 
include  such  language  in  the  proposed 
regulation  because  of  an  explanatory 
statement  in  H.R.  Rep.  No.  38, 100th 
Cong.,  1st  Sess..  at  p.  32  (1987),  that  s|ich 
statutory  provision  "is  not  intended  to 
be  read  as  a  limitation  on  the  existing 
mandate  regarding  export  financing,  but 
is  intended  to  consider  favorably  those 
applications  vtrith  export  benefits  which 
also  meet  other  criteria  which  the 
Administration  is  required  to  consider." 

Proposed  S  122.54-4,  relating  to  fees. 
would  restate  present  S  122.54-4.  Thus,  a 
lender  could  continue  to  charge  the 
borrower  of  an  ERLC  loan  a 
commitment  fee  equal  to  one-fourth  of 
one  percent  of  the  loan  or  $200, 
whichever  is  greater.  Proposed  S  122.54- 
5.  relating  to  collateral,  would  restate 
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present  S  122.54-5.  The  only  collateral 
acceptable  would  thereby  continue  to  be 
that  located  in  the  United  States,  its 
territories  and  possessions.  Proposed 
S  122.54-6  is  the  same  as  present 
§  122.54-6,  relating  to  loan  conditions. 

Public  Law  100-418  added  a  new 
subsection  16  to  section  7(a)  of  the  Small 
Business  Act.  This  notice  of  proposed 
rulemaking  would  add  a  new  §  122.57  to 
SBA  regulations  to  reflect  the  statutory 
amendment  relating  to  a  new  category 
of  international  trade  loans.  Proposed 
S  122.57-1  of  SBA  regulations  would 
provide  that  the  Agency  could  assist  an 
eligible  small  business  concern  in  an 
industry  engaged  in  or  adversely 
affected  by  international  trade.  The 
purpose  of  such  guaranteed  financing 
would  be  for  the  acquisition, 
construction,  renovation,  modernization, 
improvement  or  expansion  of  productive 
facilities  or  equipment  to  be  used  in  the 
United  States  in  the  production  of  goods 
or  services  involved  in  international 
trade.  SBA  in  each  case  would  be 
required  to  determine  whether  the 
upgrading  of  the  plant  or  equipment 
would  allow  the  applicant  to  improve  its 
competitive  position.  If  the  loan  would 
be  made  by  a  Preferred  Lender  pursuant 
to  Part  120,  Subpart  D  of  these 


regulations  (13  CFR  Part  120).  the 
Preferred  Lender  would  be  required  to 
make  such  a  determination. 

Proposed  S  122.57-2  would  provide 
that,  in  addition  to  meeting  the  eligibility 
criteria  apphcable  to  all  loans  made 
under  section  7(a)  of  the  Small  Business 
Act,  the  applicant  would  have  to  show 
that  either  (1)  it  is  in  a  position  to 
significantly  expand  existing  export 
markets  or  to  develop  new  export 
markets,  or  (2)  it  is  adversely  affected 
by  import  competition  because  it  (i)  is 
confronting  increased  direct  competition 
with  foreign  firms  in  the  relevant  market 
and  (ii)  can  demonstrate  injury 
attributable  to  such  competition.  To 
show  import  competition  the  applicant 
must  establish  that  increased  imports  of 
articles  like,  or  directly  competitive 
with,  those  produced  by  it  have 
contributed  importantly  to  a  decline  in 
its  competitive  position.  To  show  that 
SBA  assistance  would  help  export 
promotion,  the  applicant  would  have  to 
submit  a  business  plan  which  identifies 
the  amoimt  of  expected  sales  abroad 
and  which  provides  information — such 
as  an  export  marketing  analysis  and 
plan — to  reasonably  support  projected 
export  sales. 


Section  122.57-3  of  the  regulations 
would  reflect  that  a  loan  guaranteed 
under  subsection  7(a)(16)  of  the  Small 
Business  Act  would  not  exceed 
$1,000,000  for  facilities  or  equipment.  In 
addition,  a  borrower  would  be  eligible 
for  SBA  financing  not  to  exceed  $250,000 
to  be  used  solely  for  working  capital, 
supplies  or  an  ERLC  loan.  Further,  this 
proposed  subsection  would  make  clear 
that  the  aggregate  amoimt  of  $1,250,000 
available  from  the  business  loan  and 
investment  fund  (BLIF)  would  be 
reduced  by  any  other  financing  from 
SBA  pursuant  to  section  7(a]  of  the 
Small  Business  Act  (Act).  Thus,  if  an 
applicant  had  a  section  7(a)  loan  for 
$200,000  for  facilities  and  equipment 
(F&E),  it  would  be  eligible  under 
proposed  S  122.57  for  $800,000  for  F&E. 
plus  $250,000  for  working  capital  (WC). 
If  Applicant  had  a  $50a000  loan  under 
section  7(a)  of  the  Act  for  F&E  and 
$250,000  for  WC,  it  would  be  eligible 
under  proposed  S  122.57  for  only 
$500,000  in  F&E  and  no  additional 
financing  for  WC.  In  both  cases 
presented,  the  aggregate  financing  under 
section  7(a)  of  the  Act  could  not  exceed 
$1,250,000.  Examples  of  this  rule  are 
reflected  in  the  following  chart: 


Section  7(a)(16)  eKgUlty 

F&F 

WC 

FAE 

WC 

fcom^F 

(200.000.       _    _ 

$200,000 
300.000 
750.000 

0 
200.000 
250.000 

0 

$1,000,000 
950.000 
600,000 

snn.ooo 

600.000 
500.000 
250,000 

$50,000 
0 
0 

250.000 

50,000 

0 

250.000 

$1,250,000 
1.250,000 
1,250,000 
1  250,000 

2oaooo 

1,250.000 

500.000 

1,250.000 

750,000 

1  250  000 

Section  122.57-4  would  provide  that 
the  only  acceptable  security  would  be 
collateral  located  in  the  United  States, 
its  territories  and  possessions.  The 
statute  also  requires  that  the  lender  of 
international  trade  loans  under 
subsection  7(a)(16)  of  the  Small  Business 
Act  must  obtain  a  first  Uen  position  or 
first  mortgage  on  the  property  or 
equipment  financed.  This  section  of  the 
regulations  would  reflect  this  statutory 
requirement. 

Section  122.57-5  would  reflect  the 
statutory  provision  that  a  lender  making 
a  loan  under  this  section  would  have  to 
sell  the  guaranteed  portion  in  the 
secondary  market  within  180  days  of  the 
date  when  full  disbursement  is 
completed.  If  the  sale  is  not  made  within 
such  time  frame,  the  SBA  guaranty 
would  terminate  without  further  action 
or  notice  by  SBA. 


For  purposes  of  the  Regulatory 
Flexbility  Act  (5  U.S.C.  605(b)),  SBA 
certifies  that  this  proposed  rule  will  not. 
if  promulgated  in  final  form,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291, 
since  the  change  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more. 

This  proposed  rule,  if  promulgated  in 
final  form,  would  impose  additional 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C 
Chapter  35.  Section  122.57-2(c)  would 
require  the  applicant  to  submit  a 
business  plan  which  identifies  the 
amount  of  expected  sales  abroad  and   . 
which  provides  information  to 


reasonably  support  projected  export 
sales. 

This  proposed  rule  would  not  have  a 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  122 

Loan  programs/business. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C  634(b)(6)}.  SBA  hereby 
proposes  to  amend  Part  122,  Chapter  I, 
Title  13,  Code  of  Federal  Regulations,  as 
follows: 

PART  122— [AMENDED] 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 
Autimrity:  15  U.S.C.  e34(b)(6)  and  e36(a). 
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2.  Sections  122.54, 122.54-1. 122.54-2, 
122.54-3. 122.54-4  122.54-5.  and  122.54-6 
are  revised  to  read  as  follows: 

9122.54    Export  revolving  line  of  credit 
loans  under  section  7(aM14)  of  ttw  Act 

§122.54-1    Policy. 

The  Act  authorizes  a  revolving  line  of 
credit  for  pre-export  financing  and  for 
export  purposes  in  order  to  develop 
foreign  markets.  No  such  loan  shall  be 
made  for  a  period  which  exceeds 
eighteen  months. 

9122.54-2    Eligit>iilty 

(a)  General.  An  applicant  for  an 
Export  Revolving  Line  of  Credit  (ERLC) 
loan  imder  this  subsection,  in  addition 
to  meeting  the  eligibility  criteria 
applicable  to  all  loans  made  under  the 
authority  of  section  7(a)  of  the  Act,  15 
U.S.C.  636(a).  shall  have  been  in 
operation  for  at  least  12  full  months 
prior  to  filing  an  application.  An 
applicant  small  business  concern  may 
be,  but  is  not  required  to  be,  a  small 
business  export  trading  company  or  a 
small  business  export  management 
company.  This  12-month  requirement 
may  be  waived  by  the  appropriate  SBA 
regional  office  if  the  management  of  the 
applicant  has  suflicient  export  trade 
experience  or  other  management  ability 
to  warrant  an  exception  to  the  general 
rule.  Waivers  can  be  made  only  by 
regional  office  officals  who  have 
delegated  authority  to  approve  ERLC 
loans. 

(b)  Definitions.  An  export  trading 
company  and  an  export  management 
company  are  independent  firms  which 
specialize  in  providing  marketing  and 
management  services  for  firms  which 
wish  to  engage  inexporting  but  have 
limited  or  no  experience  in  selling 
abroad. 

9122.54-3    Use  of  proceeds. 

Proceeds  of  an  ERLC  loan  can  be  used 
only  to  penetrate  or  develop  a  foreign 
market  and/or  to  finance  labor  and 
materials  for  pre-export  production. 
Professional  export  marketing  advice  or 
services,  foreign  business  travel  or 
participation  in  trade  shows  are 
examples  of  eligible  expenses  related  to 
developing  or  penetrating  a  foreign 
market  The  cost  of  acquiring  or  renting 
office  or  commercial  space  in  a  foreign 
country,  equipping  such  an  office,  or 
wages  for  staff  in  such  an  office  are 
examples  of  ineligible  uses  of  proceeds. 

9122.54-4    Fees. 

In  addition  to  other  allowable  fees 
[see  Section  120.104-2  of  this  Chapter], 
the  participant  in  an  ERLC  loan  may 
charge  the  borrower  a  commitment  fee 
equal  to  one-fourth  (V*)  of  one  (1 ) 


percent  of  the  loan  or  $200.  whichever  is 
greater.  This  fee  shall  not  be  charged 
until  the  SBA  has  approved  the  lender's 
request  for  guaranty. 

9122.54-5    CoNateraL 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  these  loans. 

9122.54-«    Additional  loan  comfltiofM. 

(a)  Cash  flow  projection.  All  ERLC 
loan  applications  shall  include  a 
projected  cash  flow  chart  for  the  term  of 
the  loan  that  supports  the  need  for  the 
funds  and  that  evidences  repayment 
ability.  The  projection  must  cover  the 
appUcant's  total  operation  and  clearly 
identify  the  intended  use(8)  of  the  loan 
proceeds  and  source(s)  or  repayment. 

(b)  Monthly  progress  reports.  The 
ERLC  borrowers  must  submit  monthly 
progress  reports  to  the  Lender  and 
explain  discrepancies  between  the 
projected  cash  flow  and  the  progress 
report. 

3.  Sections  122.57, 122.57-1, 122.57-2, 
122.57-3, 122.57-4.  and  122.57-5  are 
added  to  read  as  follows: 

9  122.57    International  trade  loans  under 
section  7(aM16)  of  ttw  Act 

9122.57-1    Policy. 

The  Act  authorizes  assistance  to  an 
eligible  small  business  concern  in  an 
industry  engaged  in  or  adversely 
affected  by  international  trade  for  the 
financing  of  the  acquisition, 
construction,  renovation,  modernization, 
improvement  or  expansion  of  productive 
facilities  or  equipment  to  be  used  in  the 
United  States  in  the  production  of  goods 
and  services  involved  in  international 
trade.  For  each  loan  request  approved 
by  the  Agency,  the  SBA  must  make  a 
determination  that  the  upgrading  of  the 
plant  or  equipment  will  allow  the 
applicant  to  improve  its  competitive 
position.  If  the  loan  is  made  under  the 
Preferred  Lender  Program  (PLP)  (Part 
120,  Subpart  D  of  these  regulations),  the 
PLP  Lender  must  make  such  a 
determination. 

9122.57-2    EllgHiinty. 

(a)  General.  An  applicant  in  addition 
to  meeting  the  eligibility  criteria 
apphcable  to  all  section  7(a)  loans,  is 
eligible  if  it  can  establish  that  it  is  (1)  in 
a  position  to  significantly  expand 
existing  export  markets  or  to  develop 
new  export  markets  or  (2)  adversely 
affected  by  import  competition  because 
it  is  confronting  increased  direct 
competition  with  foreign  firms  in  the 
relevant  market  and  it  can  demonstrate 
injtuy  attributable  to  such  competition. 


(b)  Import  competition.  An  applicant 
by  narrative  explanation  submitted  in 
writing  with  its  loan  application,  must 
estabUsh  that  increased  imports  of 
articles  like,  or  directly  competitive 
with,  those  produced  by  it  have 
contributed  importantly  to  a  decline  in 
its  competitive  position.  In  addition,  an 
applicant  must  establish  that  an 
upgrading  of  plant  and/or  equipment  is 
likely  to  help  to  improve  its  competitive 
position  with  respect  to  foreign 
competition. 

(c)  Export  promotion.  In  order  for  the 
applicant  to  show  that  SBA  financial 
assistance  is  likely  to  significantly 
expand  the  applicant's  export  markets 
or  to  develop  new  export  markets  for 
the  applicant  it  must  prepare  and 
submit  a  business  plan  which  identifies 
the  amount  of  expected  sales  abroad 
and  which  provides  information  to 
reasonably  support  projected  export 
sales. 

9  122.57-3    Amount  and  percentage  of 
loan  guaranty. 

A  guaranty  commitment  made  by  SBA 
pursuant  to  section  7(a)(16)  of  the  Act 
shall  not  exceed  85  percent  of  the 
amount  of  the  loan.  Such  guaranty 
commitment  by  SBA  shall  not  exceed 
$1,000,000  of  guaranty  authority  for 
financing  of  facilities  or  equipment  This 
is  in  addition  to  any  other  SBA  financing 
made  available  to  the  same  applicant 
solely  for  working  capital,  supplies,  or 
ERLC  purposes  in  an  amount  not  to 
exceed  $250,000.  The  aggregate  amount 
of  $1,250,000  available  from  the  business 
loan  and  investment  fund  under  this 
subsection  shall  be  reduced  by  any 
other  financing  fit)m  SBA  pursuant  to 
section  7(a)  of  the  Act. 

9122.57-4    Coliateral  and  Hen  position. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  seciuity 
for  a  loan  made  under  subsection 
7(a)(16)  of  the  Act  The  Lender  must  take 
a  first  lien  position  or  first  mortgage  on 
the  property  or  equipment  financed 
under  this  section.  This  is  in  addition  to 
any  other  collateral  security  position 
which  SBA  may  require. 

9122.57-5    Sale  in  secondary  maricet 

Any  Financial  Institution  making  a 
loan  under  this  section  must  agree  to 
sell  the  guaranteed  portion  in  the 
secondary  market  within  180  days  of  the 
date  when  full  disbursement  is 
completed  (see  Subparts  G  and  H.  Part 
120  of  these  regulations).  If  the  Financial 
Institution  does  not  sell  within  this 
statutory  time  frame,  the  SBA  guaranty 
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shall  terminate  without  fur&er  action  or 
notice  by  SBA. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.012,  Small  Business  Loans) 

Dated:  November  3a  1988. 
]ames  Abdnor, 
A  dministrator. 

[FR  Doc.  88-29668  Filed  12-23-88;  8;45  am] 
BiujNO  cooc  soas-oi-« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[PS-260-e2] 

Election,  Revocation,  Termination,  and 
Tax  Effect  of  Sui>cttapter  S  Status 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  dociunent  contains 
proposed  regulations  relating  to  the 
election,  revocation,  termination,  and 
corporate  effect  of  electing  subchapter  S 
treatment  as  a  result  of  the  changes  to 
the  tax  law  made  by  the  Subchapter  S 
Revision  Act  of  1982,  as  amended  by  the 
Tax  Reform  Act  of  1984,  the  Tax  Reform 
Act  of  1966,  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
regulations  would  provide  guidance  to 
persons  seeking  to  elect,  revoke,  or 
terminate  subchapter  S  status. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  mailed  or 
delivered  February  27. 1989.  The 
regulations  are  proposed  to  be  effective 
for  taxable  years  beginning  after 
December  31, 1982,  except  for  {  1.1382- 
3(d)  which  is  proposed  to  be  effective 
for  taxable  years  beginning  after 
December  31, 1981,  and  except  for  that 
portion  of  (  1.1382-l(c)  relating  to 
taxable  years  of  2  V^  months  or  less 
which  is  proposed  to  be  effective  for 
elections  made  after  October  19, 1982. 
The  portion  of  fi  1.1362-3(d)(5)(ii) 
relating  to  options  or  commocUties 
dealers  is  proposed  to  be  effective  and 
shall  apply  to  positions  established  after 
July  18, 1984,  in  taxable  years  ending 
after  such  date. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service.  Attn;  CC:CORP:T:R  (PS-260- 
82).  Room  4429,  Washington,  DC  20224. 

FOR  rURTNER  INFORMATION  CONTACT 

Stuart  G.  Wessler,  202-566-3822  (not  a 
toil-free  number). 


SUPPLEMOITARV  INFORMATION: 
Papenvork  Reduction  Act 

The  collections  of  Information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Internal  Revenue  Service, 
Office  of  Management  and  Budget 
Washington,  DC  20503.  with  copies  to 
the  Internal  Revenue  Service  at  the 
address  previously  specified. 

The  collections  of  information  in  this 
regulation  are  S  S  1-1362-1, 1.1362-2, 
1.1362-3. 1.1362-4, 1.1362-5,  and  1.136^ 
6.  This  information  is  required  by  the 
Internal  Revenue  Service  to  effectuate 
the  statutory  provisions  of  section  1362. 
This  information  will  be  used  to 
determine  the  eligibility  of  corporations 
and  their  shareholders  to  receive  the 
special  benefits  of  the  Code  under 
section  1362.  The  Ukely  respondents  are 
individuals  or  households,  farms, 
business  or  other  for-profit  institutions, 
and  small  businesses  or  organizations. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  80,000  hoiu«. 

Estimated  number  of  respondents: 
80,000. 

Estimated  average  annual  burden  per 
respondent:  1  hour. 

Estimated  annual  h-equency  of 
responses:  On  occasion. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
cirounstances. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  with  respect 
to  the  election,  termination,  and 
corporate  effect  of  subchapter  S  status. 
These  amendments  are  necessary  to 
implement  sections  1362  and  1363  of  the 
Internal  Revenue  Code  of  1986  as  added 
by  section  2  of  the  Subchapter  S 
Revision  Act  of  1982  (98  Stat.  1669),  as 
amended  by  sections  102  and  721  of  the 
Tax  Reform  Act  of  1964  (98  Stat  623  and 
966],  sections  511, 632,  and  701  of  the 
Tax  Reform  Act  of  1986  (100  Stat.  2244, 
2275,  and  2320],  and  sections  1006(f)(e)- 
(7)  and  1007(g)(9)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647). 


Explanation  of  Provisions 

Section  1362  provides  that  a 
corporation  may  file  its  Subchapter  S 
election  at  any  time  before  the  16th  day 
of  the  third  month  of  its  taxable  year,  at 
any  time  before  the  16th  day  of  the  third 
month  following  the  first  day  of  the 
taxable  year  if  the  taxable  year  is  2V^ 
months  or  less,  or  at  any  time  during  the 
preceding  taxable  year.  Proposed 
S  1.1362-1  provides  rules  with  respect  to 
the  time  and  manner  of  making  a 
Subchapter  S  election.  The  proposed 
regulations  define  the  term  "month"  to 
mean  the  period  commencing  with  the 
begiiming  of  the  first  day  of  the  taxable 
year  and  ending  with  the  close  of  the 
day  preceding  the  numerically 
corresponding  day  of  the  succeeding 
taxable  month. 

Proposed  9  1.1382-2  contains  the  rules 
relating  to  the  requirement  that 
shareholders  must  consent  to  the 
Subchapter  S  election.  Provisions  for  an 
extension  of  time  to  file  the  required 
consents  are  provided  in  the  proposed 
regulations. 

Proposed  S  1.1362-3  provides  rules 
with  respect  to  the  termination  of  a 
corporation's  Subchapter  S  election.  An 
election  may  be  revoked  provided  that 
shareholders  holding  more  than  50 
percent  of  the  issued  and  outstanding 
shares  of  stock,  including  non-voting 
stock,  consent  to  the  revocation.  A 
revocation  made  on  or  before  the  15th 
day  of  the  third  month  of  the  taxable 
year  shall  be  effective  on  the  first  day  of 
the  taxable  year  unless  the  revocation 
states  a  prospective  date.  A  revocation 
made  after  the  15th  day  of  the  third 
month  of  the  taxable  year  shall  be 
effective  for  the  following  taxable  year 
unless  the  revocation  states  some  other 
prospective  date.  The  proposed 
regulations  provide  that  a  revocation, 
once  made,  may  be  rescinded  prior  to  its 
effective  date. 

A  corporation's  election  is  terminated 
by  its  ceasing  to  be  a  small  business 
corporation  as  described  in  proposed 
S  1.1362-3(c).  A  corporation's  election 
also  is  term^ted  whenever  the 
corporation  has  subchapter  C  earnings 
and  profits  at  the  close  of  each  of  three 
consecutive  taxable  years,  and  has 
gross  receipts  for  each  of  the  three 
taxable  years  more  than  25  percent  of 
which  are  passive  investment  income  as 
provided  in  1 1.1362-3(d). 

Passive  investment  income  generally 
includes  gross  receipts  derived  from 
royalties,  rents,  dividends,  interest 
annuities,  and  sales  or  exchanges  of 
stock  or  seciuities.  This  definition  was 
not  amended  by  the  Subchapter  S 
Revision  Act  of  1982  (The  1982  Act"). 
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However,  the  passive  investment 
income  limitation  now  only  applies  to  S 
corporations  with  C  corporation 
earnings  and  profits.  The  legislative 
history  of  this  provision  indicates  that 
the  purpose  for  retaining  the  rule  is  "to 
prevent  the  conversion  of  a  regular 
corporation's  operating  company  into  a 
holding  company  whose  income  is  not 
subject  to  a  corporate  level  tax,  without 
the  imposition  of  any  shareholder  tax  on 
accumulated  corporate  earnings  as 
would  occur  if  the  corporation  was 
liquidated."  H.R.  Rept.  No.  826,  97th 
Cong.,  2d  Sess.  5  (1982).  Consistent  with 
this  purpose,  the  proposed  regulations 
provide  that  royalties  do  not  include 
royalties  that  would  not  be  personal 
holding  company  income  under  section 
543(a)  if  the  corporation  remained  a  C 
corporation.  Thus,  proposed  5  11362- 
3(<l)(5](iii)  provides  that  copyright 
royalties  that  are  excluded  from 
personal  holding  company  income  under 
section  543(a)(4),  mineral,  oil,  or  gas 
royalties  excluded  from  personal 
holding  company  income  under  section 
543(a)(3),  and  active  computer  software 
royalties  (as  defined  in  section  543(d), 
but  determined  without  regard  to 
section  543(d)(5))  are  not  ti-eated  as 
royalties  for  purposes  of  the  passive 
investment  income  limitation.  The 
Service  invites  public  comment  on  the 
appropriate  scope  of  the  passive 
investment  income  limitation,  including 
the  use  of  these  personal  holding 
company  rules  to  distinguish  passive 
investment  income  from  other  types  of 
income.  In  particular,  the  Service  invites 
public  comment  on  alternative 
definitions  of  passive  investment 
income  [e.g.,  a  definition  that  would 
distinguish  between  passive  investment 
income  and  income  earned  in  the  active 
conduct  of  a  trade  or  business.) 

Proposed  S  1-1362-4  provides  rules 
relating  to  the  treatment  of  an  "S 
termination  year."  Generally,  section 
1362(e)  requires  the  pro  rata  allocation 
of  items  of  income,  loss,  deduction,  and 
credit  for  the  taxable  year  to  each  of  the 
short  S  and  C  years.  Exceptions  from  the 
pro  rata  allocation  method  apply  where 
(1)  the  corporation  elects  to  have  items 
assigned  to  each  short  year  under  its 
normal  tax  accounting  method,  (2)  an 
election  is  made  under  section  338  with 
respect  to  the  corporation  to  treat  the 
purchase  of  its  stock  as  an  asset 
purchase,  or  (3)  there  is  a  sale  or 
exchange  of  SO  percent  or  more  of  the 
stock  of  the  S  corporation  during  the  S 
termination  year.  In  such  cases  where 
the  pro  rata  rules  do  not  apply,  the 
corporation  must  allocate  items  of 
income,  gain,  loss,  deduction,  and  credit 


to  the  short  S  and  short  C  years  on  the 
basis  of  normal  tax  accounting  rules. 

Section  1362(1)  provides  that  the 
Secretary  may  waive  certain 
inadvertent  terminations  of  subchapter 
S  elections.  Proposed  S  1.1362-5 
contains  rules  relating  to  the 
determination  of  inadvertence  as  well  as 
the  procedures  for  requesting  a  waiver 
of  the  terminating  event- 
Proposed  S  1.1363-1  sets  forth  rules 
relating  to  the  general  effect  on  the 
corporation  that  elects  to  receive 
subchapter  S  treatment 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  regulation  is  not  a  major 
regulation  subject  to  review  under 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required- 

The  Commissioner  of  Internal 
Revenue  has  concluded  that  the  notice 
and  public  procedure  requirements  of  5 
U-S-C.  553  do  not  apply.  Accordingly, 
this  proposed  regulation  is  a  regulation 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  to  the  Interned  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  also  submits  written 
comments.  If  a  public  hearing  is  held, 
notice  of  time  and  place  vdll  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Stuart  G.  Wessler  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development 

List  of  SubjecU 

26  CFR  1.1361-OA— 1.1388-1 

Income  taxes.  Small  businesses,  S 
corporations.  Cooperatives. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR, 
Chapter  1,  Part  1  are  as  follows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1986 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Autiiority:  28  U.S.C.  7805.  *  *   *  Sections 
1.1362-0  ttuvugh  1.1362-6.  and  1.1363-1  are 
also  issued  under  26  U.S.C.  1377. 

Par.  2.  There  are  added  immediately 
after  S  1.1361-OA  the  following  new 
SS  1-1362-0, 1.1362-1. 1.1382-2, 1.1362-3, 
1.1362-4, 1.1362-5. 1.1362-6.  and  1.1363- 
1: 

9  1.1382-0    Election,  revocation,  and 
termination  of  S  corporatton. 

In  order  to  facilitate  use  of  S  S  1.1362-1 
through  1.1362-6,  this  section  lists  the 
paragraphs,  subparagraphs,  and 
subdivisions  contained  in  those 
sections. 

§1,1382-1    Election  to  be  an  S  corporation. 

(a)  In  general. 

(b)  Manner  of  making  election. 

(c)  Time  of  making  election. 

(1)  In  general. 

(2)  Elections  made  during  the  first  2Vt       -^ 
months  treated  as  made  for  the  following 
taxable  year. 

(3)  Defmition  of  "month"  and  the  beginning 
of  the  taxable  year. 

(4)  Cross  reference. 

(d)  Years  for  which  election  is  effective. 

(e)  Examples. 

§1.1362-2    Shareholders' consent 

(a]  In  general. 

(b)  Persons  required  to  consent. 

(1)  In  general. 

(2)  Special  rules. 

(cj  Extension  of  time  for  Hling  consents. 

§  1. 1362-3    Termination  of  election. 

(a)  In  general 

(b)  Revocation. 

(1)  In  general. 

(2)  When  effective. 

(3)  Revocations  specifying  a  prospective 
revocation  date. 

(4)  Effect  on  taxable  year  of  corporation. 

(5)  Rescission  of  a  revocation. 

(6)  Creation  of  an  S  termination  year. 

(7)  Examples. 

(c)  Corporation  ceasing  to  l>e  a  small 
business  corporation. 

(1)  In  general. 

(2)  When  eHecUve. 

(3)  Effect  on  taxable  year  of  the 
corporation. 

(4)  Creation  of  an  S  termination  year. 

(5)  Examples. 

(d)  Excess  passive  investment  income. 

(1)  In  general. 

(2)  When  effective. 

(3)  Subchapter  C  earnings  and  profits. 

(4)  Cross  receipts, 
(i)  In  general 

(ii)  Sales  of  capital  assets,  stock  and 
securities. 
(A)  Sales  of  capital  assets. 
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(B)  Sales  of  stock  or  securities. 

(iii)  Other  exclusions  from  gross  receipts. 

[iv]  Examples. 

(5)  Passive  investment  income, 
(i)  In  general. 

(ii)  Special  rule  for  options  or  commodities 
dealer. 

(A)  Exclusion  of  certain  capital  gains 

(B)  Definitions. 

[1]  Options  dealer. 

[2]  Commodities  dealer. 

[3]  Section  1256  contract 

(C)  Effective  date, 
(iii]  Royalties. 

(A)  In  general. 

(B)  Copyright  royalties. 

(C)  Mineral,  oil,  or  gas  royalties. 

(D)  Active  business  computer  software 
royalties 

(iv)  Rents. 

(v)  Dividends. 

(vi)  Interest. 

(vii)  Annuities. 

(viii)  Gross  receipts  from  the  sale  of  stock 
or  securities. 

(ix)  Treatment  of  certain  lending  or  finance 
companies. 

(6)  Example. 

§  1.1362-4    Treatment  ofS  termination  year. 

(a)  In  general. 

(b)  Pro  rata  allocation. 

(c)  Income,  loss,  deduction,  and  credit 
items  assigned  to  each  short  taxable  year 
under  normal  tax  accounting  rules. 

(1)  In  general. 

(2)  Election. 

(3]  Pro  rata  allocation  not  to  apply  to 
certain  items  if  purchase  of  stock  treated  as 
an  asset  purchase  under  section  338. 

(i)  In  general. 

(ii)  Special  rule. 

(4)  Pro  rata  allocation  not  to  apply  if  50 
percent  change  in  ownership  during  S 
termination  year. 

(i)  In  general, 
(ii)  Newly  owned  stock, 
(iii)  Stock  acquired  other  than  by  sale  or 
exchange. 

(A)  In  general. 

(B)  Qualified  transferor, 
(iv)  Special  rule. 

(v)  Examples. 

(5)  Special  rule  for  S  corporation  that  is  a 
partner  in  a  partnership. 

(d)  Tax  for  the  C  short  year. 

(1)  In  general. 

(2)  Minimum  tax. 

(3)  Example. 

(e)  Other  special  rules. 

(1)  Short  year  treated  as  taxable  year. 

(2)  Year  for  carryover  purposes. 

(3)  Due  date  for  S  year  return. 

(4)  Year  in  which  income  from  short  8  year 
Is  includible. 

§1.1362-5    Inadvertent  terminatlont. 

(a)  In  general. 

(b)  Inadvertent  termination. 

(c)  Corporation's  request  for  determination 
of  an  inadvertent  termination. 

(d)  Correction  of  terminating  event. 

(e)  Consent  to  Commissioner's  requirement. 

(f)  Adjustments. 

(g)  Status  of  corporation. 


§  1. 1362-6    Election  after  termination. 

(a)  In  general. 

(b)  Successor  corporation. 

(c)  Special  rule  for  certain  terminations. 

$1.1362-1    Election  to  b«  an  S 
corporation. 

(a)  In  general.  Except  as  provided  in 
S  1.1362-6,  for  taxable  years  beginning 
after  December  31. 1982  (and  for  taxable 
years  beginning  before  January  1. 1983. 
with  respect  to  which  an  election  was 
made  after  October  19, 1982).  a  small 
business  corporation  (other  than  a 
qualiHed  casualty  insurance  electing 
small  business  corporation  described  in 
section  6(c)(2)  of  the  Subchapter  S 
Revision  Act  of  1982.  or  a  qualified  oil 
corporation  described  in  section  6(c)(3) 
of  that  Act)  may  elect  to  be  an  S 
corporation  under  section  1362.  For 
election  made  under  section  1372  (a)  (as 
in  effect  before  the  enactment  of  the 
Subchapter  S  Revision  Act  of  1982)  see 
section  1379. 

(b)  Manner  of  making  election.  To 
make  the  election  to  be  an  S 
corporation,  a  small  business 
corporation  shall  file  Form  2553. 
containing  all  the  information  required 

•  by  that  form.  The  election  form  shall  be 
signed  by  any  person  who  is  authorized 
to  sign  the  return  required  to  be  filed 
under  section  6037  and  shall  be  filed 
with  the  service  center  designated  in  the 
instructions  applicable  to  Form  2553. 
The  election  is  not  valid  unless  each 
shareholder  who  is  required  by  S  1.1362- 
2(b)  to  consent  to  the  election  of  the 
corporation  makes  the  consent  in  the 
manner  provided  in  Sl-1362-2(a). 

(c)  Time  of  making  election— (\)  In 
general  The  election  described  in 
paragraph  (a)  of  this  section  may  be 
made  by  a  small  business  corporation  at 
any  time  during  the  taxable  year  that 
immediately  precedes  the  taxable  year 
for  which  the  election  is  to  be  effective, 
or  during  the  taxable  year  for  which  the 
election  is  to  be  effective  provided  that 
such  election  is  made  before  the  16th 
day  of  the  third  month  of  such  year.  If  a 
corporation  makes  an  election  for  a 
taxable  year  that  meets  all  the 
requirements  provided  In  this  section, 
but  the  election  is  made  at  any  time 
during  the  period  beginning  after  the 
15th  day  of  the  third  month  of  such 
taxable  year  and  ending  before  the  leth 
day  of  the  third  month  of  the  following 
taxable  year,  the  election  is  treated  as 
being  made  for  that  following  taxable 
year  provided  that  the  corporation 
meets  all  requirements  provided  in 
section  1361(b)  at  the  time  the  election  is 
made.  For  taxable  years  of  2V»  months 
or  less,  an  election  made  after  October 
19, 1982.  and  before  the  leth  day  of  the 
third  month  after  the  first  day  of  the 


taxable  year  shall  be  treated  as  made 
during  such  year. 

(2)  Elections  made  during  the  first  2V4 
months  treated  as  made  for  the 
following  taxable  year,  ii  a  corporation 
makes  the  election  described  in 
paragraph  (a)  of  this  section  during  the 
taxable  year  for  which  the  election  is  to 
be  effective  and  such  election  is  made 
before  the  16th  day  of  the  third  month  of 
such  year  but — 

(i)  The  corporation  is  not  a  small 
business  corporation  at  any  time  during 
the  portion  of  such  taxable  year  which 
occurs  before  the  date  the  election  is 
made,  or 

(ii)  Any  person  who  held  stock  in  the 
corporation  at  any  time  during  the 
portion  of  such  taxable  year  which 
occurs  before  the  time  the  election  is 
made,  and  who  does  not  hold  stock  at 
the  time  the  election  is  made,  does  not 
consent  to  the  election. 

the  election  is  treated  as  made  for  the 
following  taxable  year  provided  that  the 
corporation  meets  the  requirements  of 
section  1361(b)  at  the  time  the  election  is 
made. 

(3)  Definition  of  "month" and 
beginning  of  the  taxable  year.  For 
purposes  of  this  paragraph  (c),  the  term 
"month"  means  a  period  commencing  on 
the  same  numerical  day  of  any  calendar 
month  as  the  day  of  the  calendar  month 
on  which  the  taxable  year  began  and 
ending  with  the  close  of  the  day 
preceding  the  numerically  corresponding 

-  day  of  the  succeeding  calendar  month 
or,  if  there  is  no  such  corresponding  day, 
with  the  close  of  the  last  day  of  such 
succeeding  calendar  month.  In  addition, 
for  purposes  of  this  paragraph  (c).  the 
taxable  year  of  a  new  corporation 
begins  on  the  date  that  the  corporation 
has  shareholders,  acquires  assets,  or 
begins  doing  business,  whichever  is  the 
first  to  occur. 

(4)  Cross-reference.  For  rules  relating 
to  when  an  election  is  treated  as  made, 
see  section  7502  and  the  regulations 
thereunder.  For  rules  relating  to  the  time 
for  the  making  of  the  election  where  the 
last  day  prescribed  for  making  the 
election  falls  on  Saturday.  Sunday.  or,a 
legal  holiday,  see  section  7503  and  the 
regulations  thereunder. 

(d)  Years  for  which  election  is 
effective.  An  election  under  section  1362 
Is  effective  for  the  entire  taxable  year  of 
the  corporation  for  which  it  is  made  and 
for  all  succeeding  taxable  years  of  the 
corporation,  unless  it  is  terminated  with 
respect  to  any  taxable  year.  Thus,  the 
election  has  a  continuing  effect  and 
need  not  be  renewed  annually,  although 
annual  returns  of  information  must  be 
filed  under  section  6037. 
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(e)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A  calendar  year  small 
business  corporation  begins  its  first  taxable 
year  on  January  7, 1988.  To  be  an  S 
corporation  beginning  with  its  first  taxable 
year,  the  corporation  must  make  the  election 
set  forth  in  tliis  section  during  the  period  that 
begins  )anuary  7. 1988,  and  ends  before 
March  22. 1968.  An  election  made  eariier  than 
January  7, 1968,  will  not  be  valid 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  the  corporation 
begins  its  first  taxable  year  on  November  8, 
1988.  To  be  an  S  corporation  beginning  with 
its  first  taxable  year,  the  corporation  must 
make  the  election  set  forth  in  this  section 
during  the  period  that  begins  November  8, 
1988,  and  ends  before  January  23, 1989. 

Example  (3).  On  January  1, 1988,  the  first 
day  of  its  taxable  year,  subchapter  C 
corporation  had  15  shareholders.  On  January 
30. 1988,  two  of  the  C  corporation's 
shareholders,  A  and  B,  both  individuals,  sold 
their  shares  in  the  corporation  to  P,  Q,  and  R, 
all  individuals.  On  March  1, 1988,  the 
corporation  filed  its  election  to  be  an  S 
corporation  for  the  1988  taxable  year.  The 
election  will  be  effective  (assuming  the  other 
requirements  of  section  1361  (b)  are  met) 
provided  that  all  of  the  shareholders  as  of 
March  1, 1988,  as  well  as  former  shareholders 
A  and  B,  consent  to  the  election. 

Example  (4).  On  January  1, 1988,  two 
individuals  and  a  partnership  own  all  of  the 
Stock  of  a  calendar  year  subchapter  C 
corporation.  On  January  31. 1988,  the 
partnership  dissolved  and  distributed  its 
shares  in  the  corporation  to  its  five  partners, 
all  individuals.  On  February  28, 1988.  the 
seven  shareholders  of  the  corporation 
consented  to  the  corporations  election  of 
subchapter  S  status.  The  corporation  files  a 
properly  completed  Form  2553  on  March  2, 
198&  The  corporation  is  not  eligible  to  be  a 
subchapter  S  corporation  for  the  1988  taxable 
year  because  during  the  period  of  the  taxable 
year  prior  to  the  election  it  had  an  ineligible 
shareholder.  The  election  is  treated  as  made 
for  the  corporation's  1989  taxable  year. 

Example  (Sj.  On  January  1, 1988,  three 
individuals  own  all  of  the  stock  of  a  calendar 
year  subchapter  C  corporation.  On  April  15, 
1968,  the  corporation,  in  accordance  with 
paragraph  (b)  of  this  section,  files  a  properly 
completed  Form  2553.  The  corporation 
anticipates  that  the  electi9n  will  be  effective 
beginning  January  1, 1989,  the  first  day  of  the 
succeeding  taxable  year.  On  October  1, 1988. 
♦he  three  shareholders  collectively  sell  7i%  of 
their  shares  in  the  corporation  to  another 
individual.  On  January  1, 1989,  the 
corporation  has  as  shareholders  the  three 
original  individuals  as  well  as  the  new 
shareholder.  Because  the  election  was  valid 
and  binding  when  made,  it  is  not  necessary 
for  the  new  shareholder  to  consent  to  the 
election.  The  corporation's  subchapter  S 
status  will  begin  on  January  1, 1989. 

(1.1362-2    8har»hoM««' eonaant 

(a)  In  general.  The  consent  of  a 
shareholder  to  an  election  by  a  small 
business  corporation  must  be  made 


either  on  Form  2553  or  on  a  separate 
statement  signed  by  the  shareholder  in 
which  the  shareholder  consents  to  the 
election  of  the  corporation.  The  separate 
statement  must  set  forth  the  name, 
address,  and  taxpayer  identification 
nimiber  of  the  corporation,  the  name, 
address,  and  taxpayer  identification 
number  of  the  shareholder,  the  number 
of  shares  of  stock  owned  by  the 
shareholder,  the  date  (or  dates)  on 
which  the  stock  was  acquired  and  the 
date  on  Which  the  shareholder's  taxable 
year  ends.  When  a  shareholder's 
consent  is  made  on  a  separate 
statement,  that  statement  must  be 
attached  to  the  election  of  the 
corporation,  llie  shareholder's  consent 
is  binding  and  may  not  be  withdrawn 
after  a  valid  election  is  made  by  the 
corporation.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  election 
of  the  corporation  is  not  valid  if  any 
consent  required  by  paragraph  (b)  of 
this  section  is  not  filed  in  accordance 
with  the  rules  contained  in  this 
paragraph  (a). 

(b)  Persons  required  to  consent — (1) 
In  general.  Each  person  who  is  a 
shareholder  (including  any  person  who 
is  treated  as  a  shareholder  under  section 
1361(c)(2)(B))  at  the  time  the  election  is 
made  jnust  consent  to  the  election  of  the 
corporation.  If  the  election  is  made 
before  the  16th  day  of  the  third  month  of 
the  taxable  year  and  is  intended  to  be 
effective  for  that  year,  each  person  who 
was  a  shareholder  (including  any  person 
who  was  treated  as  a  shareholder  under 
section  1361(c)(2)(B))  at  any  time  during 
the  portion  of  that  year  which  occiu's 
before  the  time  the  election  is  made,  and 
who  is  not  a  shareholder  at  the  time  the 
election  is  made,  must  also  consent  to 
the  election.  If  the  election  is  made  to  be 
effective  for  the  following  taxable  year, 
no  consent  need  be  filed  by  any 
shareholder  who  is  not  a  shareholder  on 
the  date  of  the  election.  For  purposes  of 
this  paragraph  (b),  any  person  who  is 
considered  to  be  a  shareholder  for  state 
law  purposes  solely  by  virtue  of  his  or 
her  status  as  an  incorporator  is  not 
treated  as  a  Shareholder. 

(2)  Special  rules.  When  stock  of  the 
corporation  is  owned  by  husband  and 
wife  as  community  property  (or  the 
income  from  which  is  community 
property),  or  is  owned  by  tenants  in 
common,  Joint  tenants,  or  tenants  by  the 
entirety,  each  person  having  a 
commiinity  interest  in  such  stock  and 
each  tenant  in  common.  Joint  tenant  and 
tenant  by  the  entirety  must  consent  to 
the  election.  The  consent  of  a  minor 
must  be  made  by  the  minor  or  by  the 
legal  representative  of  the  minor  (or  by 
a  natural  or  an  adoptive  parent  of  the 
minor  if  no  legal  representative  has  been 


appointed).  The  consent  of  an  estate 
must  be  made  by  an  executor  or 
administrator  thereof.  In  the  case  of  a 
trust  described  in  section  1361(c)(2)(A) 
(including  a  trust  treated  tmder  section 
13ei(d)(l)(A)  as  a  trust  described  in 
section  1361(c)(2)(A)(i)),  only  the  person 
treated  as  the  shareholder  for  purposes 
of  section  1361(b)(1)  must  consent  to  the 
election. 

(c)  Extension  of  time  for  filing 
consents.  An  election  that  is  timely  filed 
for  any  taxable  year,  and  that  would  be 
valid  except  for  the  failure  of  any 
shareholder  to  file  a  timely  consent  is 
not  invalid  for  such  reason  if — 

(1)  It  is  shown  to  the  satisfaction  of 
the  district  director  or  director  of  the 
service  center  with  which  the 
corporation  files  its  income  tax  return 
that  there  was  reasonable  cause  for  the 
failure  to  file  such  consent  and  that  the 
interests  of  the  Government  will  not  be 
jeopardized  by  treating  such  election  as 
valid, 

(2)  Such  shareholder  files  a  proper 
consent  to  the  granted  by  the  Internal 
Revenue  Service,  and 

(3)  New  consents  are  filed  within  such 
extended  period  of  time  as  may  be 
granted  by  the  Internal  Revenue  Service 
by  each  person  who  was  required  to 
consent  to  the  corporation's  election 
pursuant  to  paragraph  (b)  of  this  section. 

9  1.1362.3    Termination  of  election. 

(a)  In  general.  An  election  in  effect 
under  section  1362(a)  may  be  terminated 
for  any  year  in  any  one  of  three  ways 
described  in  section  1362(d)  (1)  through 
(3)  and  paragraphs  (b)  through  (d)  of  this 
section. 

(b)  Revocation — (1)  In  general  An 
election  made  under  section  1362(a)  may 
be  revoked  by  the  corporation  for  any 
taxable  year  of  the  corporation, 
including  the  first  taxable  year  for 
which  the  election  is  effective.  A 
revocation  may  be  made  only  with  the 
consent  of  shareholders  who.  at  the  time 
the  revocation  is  made,  hold  more  than 
one-half  of  the  number  of  issued  and 
outstanding  shares  of  stock  (including 
non-voting  stock]  of  the  corporation. 
$Uch  revocation  shall  be  made  by  the 
•orporation  by  filing  a  statement  that 
the  corporation  revokes  the  election 
made  under  section  1362(a),  which 
statement  shall  state  the  section  1362(a), 
which  statement  shall  state  the  number 
of  shares  of  stock  (including  non-voting 
stock)  that  are  issued  and  outstanding  at 
the  time  the  revocation  is  made.  For 
revocations  which  specify  a  prospective 
revocation  date  (as  defined  in  paragraph 
(b)(3)  of  this  section),  the  statement 
shall  indicate  the  date  on  which  the 
revocation  is  intended  to  be  effective. 


f    • 


52194  Federal  Register  /  Vol.  53.  No.  248  /  Tuesday,  December  27.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  248  /  Tuesday.  December  27,  1988  /  Proposed  Rules 


52195 


The  statement  shall  be  signed  by  any 
person  authorized  to  sign  the  return 
required  to  be  filed  under  section  6037 
and  shall  be  filed  with  the  service  center 
with  which  the  election  was  properly 
filed.  In  addition,  there  shall  be  attached 
to  the  statement  of  revocation  a 
statement  of  consent,  stating  the  name, 
address,  and  taxpayer  identification 
number  of  each  shareholder  who 
consents  to  the  revocation,  and  the 
number  of  issued  and  outstanding 
shares  of  stock  (including  non-voting 
stock]  held  by  each  shareholder 
(whether  consenting  or  not)  at  the  time 
of  the  revocation.  The  statement  shall  be 
signed  by  each  shareholder  who 
consents  to  the  revocation.  For  purposes 
of  this  paragraph  (b),  a  revocation  is 
made  once  it  is  filed  in  accordance  with 
section  7502  and  the  regulations 
thereunder  with  the  service  center  with 
which  the  election  was  properly  filed. 

(2)  When  effective.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  a  revocation  made  during  the 
taxable  year  and  before  the  16th  day  of 
the  third  month  of  such  taxable  year 
shall  be  effective  on  the  first  day  of  such 
taxable  year,  and  a  revocation  made 
after  the  15th  day  of  the  third  month  of 
the  taxable  year  shall  be  effective  for 
the  following  year.  Except  as  jprovided 
in  paragraph  (b)(3)  of  this  section,  if  a 
corporation  make  an  election  to  be  an  S 
corporation  which  is  to  be  effective 
beginning  with  the  next  taxable  year 
(see  9  1.1362-1)  and  revokes  such 
election  prior  to  the  first  day  of  such 
next  taxable  year,  such  corporation  will 
be  deemed  to  have  revoked  its  election 
on  the  first  day  of  such  next  taxable 
year. 

(3)  Revocations  specifying  a 
prospective  revocation  date.  In  the  case 
of  a  corporation  that  specifies  a  date  for 
revocation  which  is  on  or  after  the  day 
on  which  the  revocation  is  made,  such 
revocation  shall  become  effective  on 
and  after  the  date  so  specified.  The 
preceding  sentence  shall  apply  only  if 
the  prospective  revocation  date  is 
expressed  in  terms  of  a  stated  day, 
month,  and  year  rather  than  in  terms  of 
particular  event. 

(4)  Effect  on  taxable  year  of 
corporation.  In  the  case  of  a  corporation 
that  revokes  its  election  to  be  an  S 
corporation  effective  on  the  Ist  day  of 
the  first  taxable  year  for  which  such 
election  was  effective,  any  statement  on 
the  Form  2553  regarding  a  change  in  the 
taxable  year  of  the  corporation  filed  by 
such  corporation  with  respect  to  such 
election  will  have  no  effect  on  such 
corporation's  taxable  year. 

(5)  Rescission  of  a  revocation.  A 
revocation  under  paragraph  (b)  (2)  or  (3) 
of  this  section  may  be  rescinded  by  a 


corporation  at  any  time  before  the 
revocation  becomes  effective.  A 
rescission  may  be  made  only  with  the 
consent  of  each  person  who  became  a 
shareholder  of  the  corporation  within 
the  period  begiiming  on  the  first  day 
after  the  date  the  revocation  was  made 
and  ending  on  the  date  on  which  the 
rescission  is  made.  Such  rescission  shall 
be  made  by  the  corporation  by  filing  a 
statement  that  the  corporation  rescinds 
the  revocation  made  tmder  section 
1362(d)(l].  The  statement  shall  contain 
the  name,  address,  and  taxpayer 
identification  number  of  the  corporation 
and  shall  be  signed  by  any  person 
authorized  to  sign  the  return  required  to 
be  filed  under  section  6037.  The 
statement  shall  be  filed  with  the  service 
center  with  which  the  revocation  was 
properly  filed.  In  addition,  there  shall  be 
attached  to  the  statement  of  rescission  a 
statement  of  consent  stating  the  name, 
address,  and  taxpayer  identification 
number  of  each  shareholder  who 
consents  to  the  rescission.  The 
statement  shall  be  signed  by  each 
shareholder  who  consents  to  the 
rescission.  For  purpose  of  this  paragraph 
(b)(5),  a  rescission  is  made  once  it  is 
filed  in  accordance  with  section  7502 
and  the  regulations  thereunder  with  the 
service  center  with  which  the  revocation 
was  properly  filed. 

(6)  Creation  of  an  S  termination  year. 
A  corporation  that  specifies  a 
prospective  date  for  revocation  that  is 
other  than  the  first  day  of  the  taxable 
year  will  create  an  S  termination  year 
and  will  be  subject  to  the  rules  in 
section  1362  (e)  and  S  1.1362-4. 

(7)  Examples.  The  principles  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A  calendar  year  S  corporation 
has  Issued  and  outstanding  40.000  shares  of 
class  A  voting  common  stock  and  20,000 
shares  of  class  B  non-voting  common  stock. 
The  corporation  wishes  to  revoke  its  election 
of  subchapter  S  status.  Shareholders  owning 
11,000  shares  of  class  A  stock  sign  revocation 
consents  and  29,000  do  not.  Shareholders 
owning  20,000  shares  of  class  B  stock  sign 
revocation  consents.  The  corporation  has 
obtained  the  required  shareholder  consent  to 
revoke  its  subchapter  S  election  because 
shareholders  owning  more  than  one-half  of 
the  total  number  of  issued  and  outstanding 
shares  of  stock  of  the  corporation  consented 
to  the  revocation. 

Example  (2).  In  June  1988,  a  calendar  year 
S  corporation  determines  that  it  will  revoke 
its  subchapter  S  election  effective  August  1, 
1988.  To  do  so  it  must  file  its  revocation 
statement  with  consents  attached  on  or 
before  August  1, 1988,  indicating  that  the 
revocation  is  intended  to  be  effective  August 
1,1988. 

Example  (3).  Corporation  M,  a  sul>chapter 
C  corporation  that  uses  a  June  30  taxable 
year,  elects  to  l>e  an  S  corporation  for  its 


taxable  year  beginning  on  July  1, 1988.  by 
filing  a  properly  completed  Form  2553  on  July 
15. 1988.  On  the  Form  2553.  M  states  that  it 
will  change  its  taxable  year  to  a  calendar 
year.  On  September  15. 1988,  M  properly 
revokes  its  S  election  effective  July  1. 1988. 
Because  M  revoked  its  election  to  be  an  S 
corporation  effective  on  the  first  day  for 
which  its  election  to  be  an  S  corporation  was 
effective,  the  statement  on  the  Form  2553 
regarding  the  change  in  M's  taxable  year  will 
have  no  effect  on  M's  taxable  year. 
Therefore.  M  will  retain  a  June  30  taxable 
year  for  its  taxable  year  beginning  July  1. 
1988. 

(c)  Corporation  ceasing  to  be  a  small 
business  corporation — (1)  In  general.  An 
election  under  section  1362(a)  shall  be 
terminated  if  at  any  time  on  or  after  the 
first  day  of  the  first  taxable  year  for 
which  the  election  is  effective,  the 
corporation  ceases  to  be  a  small 
business  corporation  as  defined  in 
section  1361(b).  Thus,  for  example,  the 
election  is  terminated  if  a  36th  person,  a 
nonresident  alien,  an  ineligible  trust,  a 
partnership,  or  a  corporation  becomes  a 
shareholder.  In  the  event  of  a 
termination  under  this  paragraph  (c)(1), 
the  corporation  shall  inmiediately  notify 
the  service  center  with  which  the 
election  under  section  1362(a)  was  filed. 
Such  notification  shall  set  forth  the 
cause  of  the  termination  and  the  date 
thereof.  In  addition,  if  the  termination 
was  caused  by  the  transfer  of  stock  to  a 
36th  shareholder,  to  a  nonresident  alien, 
or  to  an  ineligible  trust,  partnership,  or 
corporation,  the  notification  shall 
specify  the  number  of  shares  transferred 
to  such  person,  the  name  of  such  person 
(or  in  the  case  of  a  trust,  the  names  of 
the  trustee  and  beneficiary),  and  the 
name  of  the  shareholder  who 
transferred  such  stock  to  such  person.  If 
the  termination  was  caused  by  the 
issuance  of  a  second  class  of  stock,  the 
notification  shall  indicate  the  number  of 
shares  of  such  new  class  issued  and 
shall  describe  the  differentiating 
characteristics  of  the  new  class  of  stock. 

(2)  When  effective.  If  an  election 
terminates  because  of  a  specific  event 
that  causes  the  corporation  to  fail  to 
meet  the  definition  of  a  small  business 
corporation,  such  termination  is 
effective  as  of  the  date  on  which  such 
event  occurred.  If  a  corporation  makes 
an  election  to  be  an  S  corporation  which 
is  to  be  effective  beginning  with  the  next 
taxable  year  (see  \  1.1362-1),  and  fails 
to  meet  the  definition  of  a  small 
business  corporation  on  the  first  day  of 
such  taxable  year,  its  election  will  be 
treated  as  having  terminated  on  such 
first  day.  For  purposes  of  the  preceding 
sentence,  if  a  corporation  meets  the 
definition  of  a  small  business 
corporation  on  the  first  day  of  its 


taxable  year  for  which  the  election  is 
effective,  there  is  no  termination  of  its 
election  as  a  result  of  the  failure  to  meet 
such  definition  at  any  time  during  the 
period  beginning  after  its  election  and 
before  the  first  day  of  such  year. 

(3)  Effect  on  taxable  year  of  the 
corporation.  In  the  case  of  a  corporation 
that  fails  to  meet  tl^  definition  of  a 
small  business  corporation  on  the  first 
day  of  the  first  taxable  year  for  which 
its  election  to  be  an  S  corporation  was 
effective,  any  statement  on  the  Form 
2553  filed  by  such  corporation  with 
respect  to  such  election  regarding  a 
change  in  such  corporation's  taxable 
year  will  have  no  effect  on  the  taxable 
year  of  the  corporation. 

(4)  Creation  of  an  S  termination  year. 
A  corporation  that  ceases  to  be  a  small 
business  corporation  on  a  date  other 
than  the  first  day  of  the  taxable  year 
will  create  an  S  termination  year  and 
will  be  subject  to  the  rules  in  section 
1362(e]  and  S  1.1362-4. 

(5)  Examples.  The  principles  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  January  1, 1988,  the  first 
day  of  its  taxable  year,  a  subchapter  C 
corporation  had  three  individuals  as 
shareholders.  On  April  15, 1988,  the 
corporation,  in  accordance  with  511362-1, 
filed  a  properly  completed  Form  2553.  The 
corporation  anticipated  that  the  election 
would  become  effective  January  1, 1989.  the 
first  day  of  the  succeeding  taxable  year.  On 
October  1, 1988,  one  of  the  shareholders  sold 
40  percent  of  his  shares  in  the  corporation  to 
a  partnership.  On  January  1, 1989,  the 
corporation  had  as  its  shareholders,  the 
original  three  individuals  as  well  as  the 
partnership.  The  corporation  fails  to  meet  the 
definition  of  a  small  business  corporation  on 
January  i,  1989,  and  iU  election  will  be 
treated  as  having  terminated  on  that  date. 
Because  the  corporation  ceases  to  be  a  small 
business  corporation  on  the  first  day  of  the 
taxable  year  an  S  termination  year  is  not 
created. 

Example  (2).  On  July  15, 1988,  Corporation 
M,  a  subchapter  C  corporation  that  uses  a 
June  30  taxable  year,  files  a  properly 
completed  Form  2553  to  be  an  S  corporation 
for  its  taxable  year  beginning  on  July  1, 1989. 
On  the  Form  2553.  M  states  that  it  will  use  a 
calendar  year  as  its  taxable  year.  On  June  15, 
1980,  one  of  the  shareholders  of  M  sells  his 
entire  interest  in  the  corporation  to  a 
partnership.  M  fails  to  meet  the  definition  of 
a  small  business  corporation  on  July  1, 1980, 
and  its  election  will  be  treated  as  having 
terminated  on  that  date.  Because  M  failed  to 
meet  the  definition  of  a  small  business 
corporation  on  the  first  day  of  the  first 
taxable  year  for  which  its  election  to  be  an  S 
corporation  was  effective,  the  statement  on 
the  Form  2553  regarding  the  change  in  M's 
taxable  year  will  have  no  effect  on  M's 
taxable  year.  Therefore,  M  will  retain  a  June 
30  taxable  year  for  Its  taxable  year  beginning 
on  July  1, 1989. 


(d)  Excess  passive  investment 
income — (1)  In  general.  A  corporation's 
election  under  section  1362(a]  shall 
terminate  if  such  corporation  has 
subchapter  C  earnings  and  profits  at  the 
close  of  each  of  three  consecutive 
taxable  ^edrs  and  has  gross  receipts 
more  than  25  percent  of  which  for  each 
of  such  taxable  years  are  derived  from 
passive  investment  income  (as  defined 
in  paragraph  {d)(5)  of  Ihis  section).  For 
purposes  of  this  paragraph  (d),  only 
taxable  years  beginning  after  December 
31, 1981.  for  which  the  corporation  was 
an  S  corporation  (an  electing  small 
business  corporation  for  taxable  years 
beginning  before  January  1, 1983)  will  be 
taken  into  account  in  the  determination 
of  the  consecutive  three  year  period.  For 
the  tax  imposed  on  the  excess  passiVe 
investment  income  of  an  S  corporation 
with  subchapter  C  earnings  and  profits, 
see  section  1375  and  the  regulations 
thereunder. 

(2)  When  effective.  A  termination 
under  this  paragraph  (d)  shall  be 
effective  on  and  after  the  first  day  of  the 
first  taxable  year  beginning  after  the 
third  consecutive  year  in  which  the  S 
corporation  with  subchapter  C  earning 
and  profits  had  passive  investment 
income  in  excess  of  25  percent  of  gross 
receipts. 

(3)  Subchapter  C  earnings  and  profits. 
For  purposes  of  this  paragraph  (d),  the 
"subchapter  C  earnings  and  profits"  of 
any  corporation  are  its  earnings  and 
profits  (within  the  meaning  of  section 
312  and  the  regulations  thereunder)  for 
any  period  during  which  it  was  not  an  S 
corporation  (or  an  electing  small 
business  corporation  under  prior  law). 
The  subchapter  C  earnings  and  profits 
of  an  S  corporation  shall  be  modified  as 
required  by  section  1371(c). 

(4)  Gross  receipts— {{)  In  general.  The 
term  "gross  receipts"  as  used  in  section 
1362(d)(3)  is  not  synonymous  with 
"gross  income".  "The  term  "gross 
receipts"  means  the  total  amount 
received  or  accrued  under  the  method  of 
accoimting  used  by  the  corporation  in 
computing  its  taxable  income.  Thus,  the 
total  amount  of  receipts  is  not  reduced 
by  retiuns  and  allowances,  costs  of 
goods  sold,  or  deductions.  For  example, 
gross  receipts  will  include  the  total 
amount  received  or  accrued  during  the 
corporation's  taxable  year  from  the  sale 
or  exchange  (including  a  sale  or 
exchange  to  which  section  337,  as  it 
existed  prior  to  its  amendment  by  the 
Tax  Reform  Act  of  1986,  applies)  of  any 
kind  of  property  (except  capital  assets, 
stock,  and  securities),  from  investments, 
and  for  services  rendered  by  the 
corporation. 

(ii)  Sales  of  capital  assets,  stock  and 
securities — (A)  Sales  of  capital  assets. 


Gross  receipts  from  the  sales  or 
exchanges  of  capital  assets  (as  defined 

in  section  1221  and  the  regulations y 

thereunder),  other  than  stock  and'' 
securities,  shall  be  taken  into  account 
only  to  the  extent  of  the  capital  gain  net 
income  therefrom.  For  purposes  of  this 
paragraph  (d),  the  term  "capital  gain  net 
income"  has  the  same  meaning  given 
such  term  in  section  1222  and  the 
regulations  thereunder. 

(B)  Sales  of  stock  or  securities.  In 
applying  section  1362(d)(3),  gross 
receipts  from  the  sales  or  exchanges  of 
stock  or  securities  shall  be  taken  into 
account  only  to  the  extent  of  gains 
therefrom.  "Thus,  the  gross  receipts  from 
the  sale  of  a  particular  share  of  stock 
wall  be  the  excess  (if  any)  of  the  amount 
realized  over  the  adjusted  basis  of  such 
share.  Losses  on  sales  or  exchanges  of 
stock  or  securities  do  not  offset  gains  on 
the  sales  or  exchanges  of  other  stock  or 
securities  for  purposes  of  computing 
gross  receipts  from  such  sales  or 
exchanges.  Gross  receipts  from  the  sale 
or  exchange  of  stock  and  securities 
include  gains  received  from  such  sales 
or  exchanges  by  a  corporation  even 
though  such  corporation  is  a  regular 
dealer  in  stocks  and  securities. 
However,  gross  receipts  from  the  sale  or 
exchanges  of  stock  or  securities  does 
not  include  certain  amounts  which  are 
treated  under  section  31  (relating  to 
corporate  liquidations]  as  payments  in 
exchange  for  stock  owned  by  the  S 
corporation,  if,  on  the  date  of  the  first 
distribution  with  respect  to  such 
liquidation,  the  S  corporation  owned 
more  than  50  percent  of  each  class  of 
stock  (whether  voting  or  nonvoting]  of 
the  liquidating  corporation.  Shares  of 
stock  of  the  liquidating  corporation  held 
by  a  shareholder  of  the  S  corporation 
shall  not  be  attributed  to  the  S 
corporation.  For  purposes  of  this 
paragraph  (d](4)(ii],  the  term  "stock  or 
securities"  includes  shares  or 
certificates  of  stock,  stock  rights  or 
warrants,  or  an  interest  in  any 
corporation  (including  any  joint  stock 
company,  insurance  company, 
association,  or  other  organization 
classified  as  a  corporation  by  the  Code), 
an  Interest  in  any  partnership, 
certificates  of  interest  or  participation  in 
any  profit-sharing  agreement,  or  in  any 
oil,  gas,  or  other  mineral  property,  or 
lease,  collateral  trust  certificates,  voting 
trust  certificates,  bonds,  debentures, 
certificates  or  indebtedness,  notes,  car 
trust  certificates,  bills  of  exchange,  or 
obligations  issued  by  or  on  behalf  of  a 
State,  Territory,  or  political  subdivision 
thereof. 

(iii)  Other  exclusions  from  gross 
receipts.  For  purposes  of  section  1362  (d) 
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(3),  gross  receipts  does  not  include  (A) 
amounts  received  in  nontaxable  sales  or 
exchanges  (other  than  those  to  which 
former  section  337  applies),  except  to 
the  extent  that  gain  is  recognized  by  the 
corporation  on  the  sale  or  exchange,  (B) 
amounts  received  as  a  loan,  as  a 
repayment  of  a  loan,  as  a  contribution  to 
capital,  or  on  the  issuance  by  the 
corporation  of  its  own  stock,  or  (C) 
certain  amounts  which  are  treated  under 
section  331  (relating  to  corporate 
liquidations)  as  payments  in  exchange 
for  stock  (see  ];)aragraph  (d)  (4)  (ii)  (B)  of 
this  section). 

(iv)  Examples.  The  meaning  of  the 
term  "gross  receipts"  as  used  in  section 
1362  (d)  (3)  may  be  further  illustrated  by 
the  following  examples: 

Example  (1).  A  corporation  that  ases  an 
accrual  method  of  accounting  sells:  (1)  A 
depreciable  asset  held  for  more  than  6 
months ,  which  is  used  in  the  corporation's 
business,  (2)  a  capital  asset  (other  than  stock 
and  securities)  for  a  gain,  (3)  a  capital  asset 
(other  than  stock  and  securities)  for  a  loss, 
and  (4)  securities,  and  receives  payment  for 
each  asset  partly  in  money  and  partly  in  the 
form  of  a  note  payable  at  a  future  time.  The 
corporation  elects  not  to  report  the  sales  on 
the  installment  method.  The  amount  of 
money  and  the  face  amount  of  the  note 
received  for  the  business  asset  would  he 
considered  gross  receipts  in  the  taxable  year 
of  sale  and  would  not  be  reduced  by  the 
adjusted  basis  of  the  property,  costs  of  sale 
or  any  other  amount.  With  respect  to  the  sale 
of  the  capital  asset,  gross  receipts  would 
include  the  cash  down  payment  and  face 
amount  of  any  notes,  but  only  to  the  extent  of 
the  corporation's  capital  gain  net  income.  In 
the  case  of  the  sale  of  the  seciuities,  gross 
receipts  would  include  the  cash  down 
payment  and  face  amount  of  the  notes,  but 
only  to  the  extent  of  gain  on  the  sale.  In 
determining  gross  receipts  from  sales  of 
securities,  losses  would  not  be  netted  against 
gains. 

Example  (2).  A  corporation  has  a  long-term 
contract  as  defined  in  paragraph  (b)  of 
S  1.451-3  with  respect  to  which  it  reports 
income  according  to  the  percentage-of- 
( ompletion  method  as  described  in  paragraph 
(c)  (1)  of  S  1.451-3.  The  portion  of  the  gross 
contract  price  which  corresponds  to  the 
percentage  of  the  entire  contract  which  has 
been  completed  during  the  taxable  year  shall 
be  included  in  gross  receipts  for  such  year. 

Example  (3).  For  its  1983  taxable  year,  a 
corporation  which  regularly  sells  personal 
property  on  the  installment  plan  elects  to 
report  its  taxable  income  from  the  sale  of 
such  property  (other  than  property  quaUfying 
as  a  capital  asset  or  stock  or  securities)  on 
the  installment  method  in  accordance  with 
section  453A.  The  installment  payment 
actually  received  in  a  given  taxable  year  of 
the  corporation  shall  be  included  in  gross 
receipts  for  such  year. 

(5)  Passive  investment  income — (i)  In 
general.  Except  as  provided  in  this 
paragraph  (d)(5),  the  term  "passive 
investment  income"  means  gross 


receipts  (as  defined  in  paragraph  (d)(4) 
of  this  section)  derived  from  royalties, 
rents,  dividends,  interest,  annuities,  and 
gains  from  the  sales  or  exchanges  of 
stock  or  securities. 

(ii)  Special  rule  for  options  or 
commodities  dealers — (A)  Exclusion  of 
certain  capital  gains.  In  the  case  of  any 
options  dealer  or  commodities  dealer, 
passive  investment  income  shall  be 
determined  by  not  taking  into  accoiuit 
any  gain  or  loss  (in  the  normal  course  of 
the  taxpayer's  activity  of  dealing  in  or 
trading  section  1256  contracts)  from  any 
section  1256  contract  or  property  related 
to  such  a  contract. 

P)  Definitions.  For  purposes  of  this 
paragraph  (d)(5)(li)— 

[1]  Options  dealer.  The  term  "options 
dealer"  has  the  meaning  given  to  such 
term  by  section  1256  (g)(B). 

(2)  Commodities  dealer.  The  term 
"commodities  dealer"  means  a  person 
who  is  actively  engaged  in  trading 
section  1256  contracts  and  is  registered 
with  a  domestic  board  of  trade  which  is 
designated  as  a  contract  market  by  the 
Commodities  Future  Trading 
Commission. 

[3]  Section  1256  contract.  The  term 
"section  1258  contract"  has  the  meaning 
given  to  such  term  by  section  1256  (b). 

(C)  Effective  date.  This  paragraph 
(d)(5)(ii)  shall  apply  to  positions 
established  after  July  18, 1964,  in  taxable 
years  ending  after  such  date. 

(iii)  Royalties — (A)  In  general.  Except 
as  provided  in  this  paragraph  (d)(5)(iii), 
the  term  "royalties'*  as  used  in  section 
1363  (d)(3)(D]  means  all  royalties, 
including  mineral,  oil,  and  gas  royalties, 
and  amounts  received  for  tilie  privilege 
of  using  patents,  copyrights,  secret 
processes  and  formulas,  good  will, 
trademarks,  tradebrands,  franchises, 
and  other  like  property.  For  purposes  of 
this  paragraph  (d](5)(iii),  the  gross 
amoimt  of  royalties  shall  not  be  reduced 
by  any  part  of  the  cost  of  the  rights 
imder  which  they  are  received  or  by  any 
amount  allowable  as  a  deduction  in 
computing  taxable  income. 

(B)  Copyright  royalties.  The  term 
"royalties"  does  not  include  copyright 
royalties  if  the  income  from  such 
royalties  would  not  be  treated  as 
personal  holding  company  income  under 
section  543(a)(4)  if  the  corporation  were 
a  C  corporation.  For  the  definition  of 
"copyright  royalties,"  see  paragraph 
(b)(l2)(iv)  of  §  1.543-1. 

(C)  Mineral,  oil,  or  gas  royalties.  The 
term  "royalties"  does  not  include 
mineral,  oil,  or  gas  royalties  if  the 
income  from  such  royalties  would  not  be 
treated  as  personal  holding  company 
income  under  section  543(a)(3)  if  the 
corporation  were  a  C  corporation. 
Moreover,  the  term  "royalties"  does  not 


include  amounts  received  upon  disposal 
of  timber,  coal,  or  domestic  iron  ore  with 
a  retained  economic  interest  with 
respect  to  which  the  special  rules  of 
section  631  (b)  and  (c)  apply.  For  the 
definition  of  "mineral,  oil,  or  gas 
royalties,"  see  paragraph  (b)(ll)  (ii)  and 
(iii)  of  9  1.543-1. 

(D)  Active  business  computer 
software  royalties.  The  term  "royalties" 
does  not  include  active  computer 
software  royalties  as  that  term  is 
defined  in  section  543(d]  (without  regard 
to  paragraph  (d)(5)). 

(iv)  Rents.  The  term  "rents"  as  used  in 
section  1362(d](3]P)  means  amounts 
received  for  the  use  of,  or  right  to  use, 
property  (whether  real  or  perspnal)  of 
the  corporation.  The  term  "rents"  does 
not  include  payments  received  for  the 
use  or  occupancy  of  property  if  the 
corporation  also  performs  significant 
services  in  return  for  such  payments. 
Examples  of  payments  not  treated  as 
rents  for  purposes  of  section 
1362(d)(3)(D)  include  payments  for  the 
use  or  occupancy  of  rooms  or  other 
quarters  in  hotels,  boarding  houses,  or 
apartment  houses  furnishing  hotel 
services,  or  in  tourist  homes,  motors 
courts,  or  motels.  Generally,  services  are 
considered  rendered  to  the  occupant  if 
they  are  primarily  for  his  convenience 
and  are  other  than  those  usually  or 
customarily  rendered  in  connection  with 
the  rental  of  rooms  or  other  space  for 
occupancy  only.  Maid  service  supplied 
by  a  hotel  is  an  example  of  such 
services;  in  contrast,  the  furnishing  of 
heat  and  light,  the  cleaning  of  public 
entrances,  exits,  stairways  and  lobbies, 
the  collection  of  trash,  and  similar 
activities  are  not  considered  as  services 
rendered  to  the  occupant  Payments  for 
the  use  or  occupancy  of  entire  private 
residences  or  living  quarters  in  duplex 
or  multiple  housing  units,  of  offices  in  an 
office  building,  etc.,  generally  constitute 
"rents"  under  section  1362(d)(3)(D). 
Payments  for  the  parking  of  automobiles 
ordinarily  do  not  constitute  rents. 
Pa  jinents  for  the  warehousing  of  goods 
or  for  the  use  of  personal  property 
constitute  rents  unless  significant 
services  are  rendered  in  connection  with 
such  payments. 

(v)  Dividends.  The  term  "dividends" 
as  used  in  section  13e2(d)(3)(D)  includes 
dividends  as  defined  in  section  316, 
amounts  required  to  be  included  in  gross 
income  under  section  551  (relating  to 
foreign  personal  holding  company 
income  taxed  to  U.S.  shareholders),  and 
consent  dividends  as  provided  in 
section  565. 

(vi)  Interest  The  term  "interest"  as 
used  in  section  1362(d)(3)(D)  means  any 
amounts  received  for  the  use  of  money 


(including  tax-exempt  interest  and 
amounts  treated  as  interest  under 
section  483, 1272, 1274,  or  7872). 
However,  amounts  received  as  interest 
on  obligations  acquired  in  the  ordinary 
cotuve  of  the  corporation's  trade  or 
business  from  the  sale  of  property 
described  in  section  1221(1]  shall  not 
constitute  passive  investment  income. 

(vii)  Annuities.  The  term  "annuities" 
as  used  in  section  1362(d)(3)(D)  means 
the  entire  amount  received  as  an 
annuity  under  an  annuity,  endowment, 
or  life  insurance  contract,  regardless  of 
whether  only  part  of  such  amount  would 
be  includible  in  gross  income  under 
section  72. 

(viii)  Gross  receipts  from  the  sale  of 
stock  or  securities.  Gross  receipts  bom 
sales  or  exchanges  of  stock  or  securities 
(to  the  extent  of  gains  therefrom)  as 
described  in  paragraph  (d)(4)(ii)(B)  of 
this  section  constitute  passive 
investment  income. 

(ix)  Treatment  of  certain  lending  or 
finance  companies.  An  S  corporation 
that  is  a  lending  or  finance  company  as 
defined  in  section  542(c)(6)  and  the 
regulations  thereunder  shall  not  include 
in  its  passive  investment  income  for  the 
year  gross  receipts  which  are  derived 
from  the  active  and  regular  conduct  of  a 
lending  or  finance  business,  as  defined 
in  section  542(d)(1)  and  the  regulations 
thereunder.  The  preceding  sentence 
does  not  apply  to  gross  receipts  that  are 
not  directly  derived  from  the  active  and 
and  regular  conduct  of  a  lending  or 
finance  business.  Thus,  the  corporation's 
passive  investment  income  will  include 
amotuits  that  are  not  directly  related  to 
the  activities  described  in  section 
542(d)(1).  Thus,  for  example,  interest 
horn  the  investment  of  icUe  funds  in 
short-term  sectirities,  interest  on 
judgments  obtained  on  a  defaulted  loan 
and  rent  derived  from  property  acquired 
by  reason  of  a  borrower's  default  on  a 
loan  do  not  constitute  gross  receipts 
derived  directly  from  the  conduct  of  the 
corporation's  lending  or  finance 
business  and  therefore  would  not  be 
excluded  by  section  1362(d)(3)(D)(iii). 
However,  subject  to  the  exception 
provided  in  section  542(d)(1)(B),  gross 
receipts  from  the  sale  or  transfer  of  (A) 
notes  acquired  in  the  business  of  making 
loans  and  (B)  accounts  receivable, 
notes,  or  installment  obligations 
acquired  in  the  business  of  purchasing 
or  discounting  accounts  receivable, 
notes,  or  installment  obligations 
constitute  gross  receipts  derived  directly 
fi'om  the  conduct  of  the  corporation's 
lending  or  finance  business  and  thus 
would  be  excluded  from  inclusion  in 


such  corporation's  passive  investment 
income. 

(6)  Example.  The  principles  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  example: 

Example.  X  an  S  corporation  «vith 
subchapter  C  earnings  and  proHts,  in  the  first 
taxable  year  for  which  its  election  was 
effective  had  gross  income  from  business 
operations  of  $75,000  of  which  $5,000  was 
received  from  royalty  payments  with  respect 
to  a  patent  In  addition.  X  received  $3,000 
gross  rental  receipts,  $1,000  gross  interest 
receipts  from  inventory  sales  on  open 
account  and  $500  in  gross  dividend  income. 
X  recognized  a  gain  of  $2,500  on  a  sale  of 
stock  in  P  corporation  and  recognized  a  loss 
of  $1,000  on  a  sale  of  stock  in  Q  corporation. 
X  also  sold  two  parcels  of  land  it  had 
purchased  and  held  for  investment.  The 
parcels  sold  for  $10,000  each  and  carried  a 
basis  of  $5,000  for  parcel  1  and  $11,000  for 
parcel  2.  Finally.  X  sold  a  business  asset  for 
$3,000.  X  originally  purchased  the  asset  for 
$3,000  and  had  an  adjusted  basis  of  $2,805. 
The  corporation's  total  gross  receipts  will  be 
calculated  as  follows: 

Gross  receipts  from  operations $75,000 

Gross  rental  receipts 3.000 

Gross  interest  receipts 1 .000 

Gross  dividend  receipts 500 

Gain  on  sale  of  P  stock  (loss  on  Q  stock  is 
not  taken  into  account)  Net  gain  on  sM 

of  parcels  1  and  2 _ 4,000 

Gross  receipt  on  sale  of  business  asset. .  3,000 

Total  gross  receipts 69,000 

Passive  investment  income  is  determined 
as  follows: 

Gross  patent  royalty  receipts SS.OOO 

Gross  rental  receipts a.ooo 

Gross  dividend  receipts 500 

Gain  on  sale  of  P  stock  (loss  on  O  stock  is 

not  taken  into  account) 2.500 

Total   passive   investment   income 
gross  receipts „...    11,000 

X's  passive  treatment  income  percentage 
for  its  first  year  as  an  S  corporation  is  12.36 
percent  This  does  not  exceed  25  percent  of 
X's  gross  receipts  and  consequently  will  not 
begin  the  running  of  the  3  year  period  for 
piuposes  of  teiminating  the  election  imder 
section  1362(d)(3). 

S  1.1362-4   Treatmefit  of  S  termination 
year. 

(a)  In  general.  Terminations  tmder 
S  1.1362-3  that  take  effect  during  the 
taxable  year  on  a  date  other  than  the 
first  day  of  the  taxable  year  will  result 
in  the  creation  of  an  S  termination  year. 
The  portion  fo  the  S  termination  year 
ending  on  the  close  of  the  last  day  prior 
to  the  effective  date  of  the  termination 
shall  be  treated  as  a  short  taxable  year 
for  which  the  corporation  is  an  S 
corporation  and  is  hereinafter  referred 
to  as  an  S  short  year.  The  portion  of  the 
S  termination  year  beginning  on  the  first 
day  the  termination  is  effective  shall  be 
treated  as  a  short  taxable  year  for  which 


the  corporation  is  a  C  corporation  and  is 
hereinafter  referred  to  as  a  C  short  year. 
Generally,  the  accounting  books  and 
records  of  a  corporation  do  not  have  to 
be  closed  as  of  the  termination  date; 
rather,  the  corporation  will  allocate 
income  or  loss  for  the  entire  year  on  a 
pro  rata  basis.  The  pro  rata  allocation 
rules  set  forth  in  section  12362  (e)  (2) 
and  paragraph  (b)  of  this  section  will  not 
apply  (1)  if  the  election  under  1362  (e)  (3) 
and  paragraph  (c)  (2)  of  this  section  is 
made  by  the  corporation  to  have  items 
assigned  to  each  short  taxable  year 
under  the  corporation's  normal  tax 
accoimting  rules,  (2)  to  any  item 
residting  from  an  election  made  by  an 
acquiring  corporation  to  treat  the 
purchase  of  the  corporation's  stock  as 
an  asset  piut^hase  tmder  section  338,  or 
(3)  if  there  is  a  sale  or  exchange  of  50 
percent  or  more  of  the  stock  (as  defined 
in  paragraph  (c)  (4)  of  this  section)  of  the 
corporation  during  an  S  termination 
year.  Where  the  pro  rate  allocation  rules 
do  not  apply,  the  corporation  will 
allocate  items  of  income,  gain,  loss, 
deduction  and  credit  tmder  normal  tax 
accoimting  rules  as  set  forth  in 
paragraph  (c)  of  this  section. 

(b)  Pro  rata  allocation.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  items  of  income,  gain,  loss, 
deduction,  and  credit  for  an  S 
termination  year  shall  be  allocated 
between  the  S  short  year  and  the  C 
short  year  in  the  following  manner 

(1)  Determine,  for  the  entire  S 
termination  year,  the  amount  of  each  of 
the  separately  stated  items  of  income, 
loss,  deduction,  or  credit  described  in 
section  1366  (a)  (1)  (A),  and  the  amouuit 
of  nonseparately  computed  income  or 
loss  described  in  section  1366  (a)  (2). 

(2)  Assign  an  equal  ratable  portion  of 
each  amount  determined  under 
paragraph  (b)  (1)  to  each  day  of  the  S 
termination  year.  For  example,  if  a 
corporation  has  an  S  termination  year  in 
1987  that  consists  of  an  S  short  year 
from  January  1  through  June  30  and  a  C 
short  year  from  July  1  through  December 
31,  it  will  make  a  pro  rata  allocation  of 
181/365  of  its  separately  and 
nonseparately  computed  amoimts  to  the 
S  short  year  and  will  allocate  184/365  of 
such  amounts  to  the  C  short  year. 

(c)  Income,  loss,  deduction,  and  credit 
items  assigned  to  each  short  taxable 
year  under  normal  accounting  rules — (1) 
In  general  ff  paragraph  (c)  (2)  or  (4)  of 
this  section  applies,  or  to  the  extent  that 
paragraph  (c)  (3)  of  this  section  applies, 
then  the  rules  of  section  1363  (e)  (2)  and 
paragraph  (b)  of  this  section  shall  not 
apply,  and  the  determination  of  the 
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corporation's  income,  loss,  deduction, 
and  credit  for  its  S  short  year  and  C 
short  year  shall  be  allocated  under  this 
paragraph  (c).  To  the  extent  that  this 
paragraph  (c)  applies,  items  of  income. 
loss,  deduction,  and  credit  shall  be 
assigned  to  each  short  taxable  year  on 
the  basis  of  the  corporation's  method  of 
accounting,  as  determined  under  section 
446  and  f  1.446-1. 

(2)  Election.  A  corporation  may  elect 
under  section  1362  (e)  (3)  and  this 
paragraph  (c)  (2)  to  allocate  its  S 
termination  year  income  on  the  basis  of 
its  normal  tax  accounting  method  rather 
than  under  section  1362  (e)  (2).  An 
election  under  this  paragraph  to  have 
the  rules  of  section  1362  (e)  (2)  not  apply 
can  be  made  only  with  the  consent  of  all 
persons  who  are  or  were  shareholders  in 
the  corporation  at  any  time  during  the  S 
short  year  and  all  persons  who  are  or 
were  shareholders  in  the  corporation  at 
any  time  during  the  Hrst  day  of  the  C 
short  year.  To  make  such  election,  a 
corporation  shaU  Ble  a  statement  that  it 
elects  under  section  1362  (e)  (3)  to  have 
the  rules  provided  in  section  1362  (e)  (2) 
not  apply.  Such  statement  shall  set  forth 
the  cause  of  the  termination  and  the 
date  thereof  and  shall  be  signed  by  any 
person  authorized  to  sign  the  return 
required  to  be  filed  tuider  section  6037. 
The  statement  shall  be  filed  with  the 
return  for  the  short  taxable  year 
described  in  section  1362  (e)  (1)  (B).  In 
addition,  there  shall  be  attached  to  the 
statement  of  election  a  statement  of 
consent,  signed  by  each  person  who  is 
or  was  a  shareholder  in  the  corporation 
at  any  time  diuing  the  S  short  year  and 
each  person  who  is  or  was  a 
shareholder  of  the  corporation  at  any 
time  during  the  first  day  of  the  C  short 
year.  The  separate  statement  must  set 
forth  the  name,  address,  and  taxpayer 
identification  number  of  the  corporation, 
and  the  name,  address,  and  taxpayer 
identification  number  of  each  person 
required  to  consent 

(3)  Pro  rata  allocation  not  to  apply  to 
certain  items  if  purchase  of  stock 
treated  as  an  asset  purchase  under 
section  338— {\)  In  general.  Section  1362 
(e)  (2)  and  i  1.1362-4  (b)  will  not  apply 
with  respect  to  any  item  resulting  from 
the  application  of  section  338.  In  such 
case,  the  principles  of  section  1362  (c) 
(3)  and  this  paragraph  (c)  shall  be 
applicable  with  respect  to  such  items 
without  election  by  the  shareholders. 

(ii)  Special  rule.  Paragraph  (c)  (3)  (i)  of 
this  section  shall  not  apply  to  any  item 
resulting  from  the  appHcation  of  section 
338  if— 

(A)  Any  portion  of  the  qualified  stock 
purchase  under  section  338  is  pursuant 
to  a  binding  contract  entered  into  on  or 


after  October  19, 1982,  and  before  July 
18, 1984,  and 

(B)  The  purchasing  corporation 
establishes  by  clear  and  convincing 
evidence  that  such  contract  was 
negotiated  in  contemplation  that  with 
respect  to  the  deemed  sale  under  section 
338.  section  1362(e)(2)  would  apply. 

(4)  Pro  rata  rule  not  to  apply  if  30 
percent  change  in  ownership  during  S 
termination  year — (i)  In  general.  Section 
1362(e)(2)  and  S  1.1362-4(b)  will  not 
apply  to  an  S  termination  year  if  at  any 
time  during  such  year,  as  a  result  of 
sales  or  exchanges  of  stock  in  the 
corporation  during  that  year,  50  percent 
or  more  of  the  issued  and  outstanding 
shares  of  stock  of  the  corporation 
(whether  an  S  or  C  corporation)  is  newly 
owned  stock  within  the  meaning  of 
paragraph  (c)(4)(ii)  of  this  section.  In 
such  case,  the  principles  of  section 
1362(e)(3)  and  paragraph  (c)  of  this 
section  shall  be  applicable  without  any 
election  by  the  shareholders. 

(ii)  Newly  owned  stock.  For  purposes 
of  paragraph  (c)(4)(i)  of  this  section,  the 
stock  of  a  corporation  owned  by  any 
person  immediately  after  the  close  of 
any  sale  or  exchange  of  stock  shall  be 
treated  as  newly  owned  stock  to  the 
extent  that — 

(A)  The  percentage  of  the 
corporation's  issued  and  outstanding 
shares  of  stock  (whether  as  an  S  or  C 
corporation)  owned  by  such  person 
immediately  after  such  sale  or  exchange, 
exceeds 

(B)  The  percentage  of  the 
corporation's  issued  and  outstanding 
shares  of  stock  owned  by  such  person 
on  the  last  day  of  the  taxable  year 
immediately  preceding  the  S  termination 
year. 

However,  stock  will  not  be  treated  as 
newly  owned  stock  to  the  extent  that 
such  stock  is  treated  as  newly  owned 
stock  with  respect  to  another  person 
immediately  after  the  close  of  any 
previous  sale  or  exchange  of  stock. 

(iii)  Stock  acquired  other  than  by  sale 
or  exchange — (A)  In  general  For 
purposes  of  paragraph  (c](4)(ii)  of  this 
section,  if  a  person  acquired  stock  in  the 
corporation  after  the  last  day  of  the 
taxable  year  immediately  preceding  the 
S  termination  year  and  such  stock  was 
acquired  by  such  person  from  a 
qualified  transferor  other  than  by  a  sale 
or  exchange,  then  such  stock  shall  be 
treated  as  held  on  the  last  day  of  the 
taxable  year  immediately  preceding  the 
S  termination  year  by  the  person  that  so 
acquired  the  stock  from  a  qualified 
transferor. 

(B)  Qualified  transferor.  For  purposes 
of  paragraph  (c)(4)(A)  of  this  section,  the 


term  "qualified  transferor"  means  a 
person — 

[1]  Who  (or  whose  estate)  held  stock 
in  the  S  corporation  on  the  last  day  of 
the  taxable  year  immediately  preceding 
the  S  termination  year,  or 

(2)  Who  acquired  the  stock  in  an 
acquisition  which  meets  the 
requirements  of  paragraph  (c)(4)(iii)(A) 
of  this  section. 

(iv)  Special  rule.  Paragraph  (c)(4)(i)  of 
this  section  shall  not  apply  to  an  S 
termination  year  if — 

(A)  On  or  before  July  18, 1984,  50 
percent  or  more  of  the  newly  owned 
stock  (as  defined  in  paragraph  (c)(4)(ii) 
of  this  section)  was  sold  or  exchanged  in 
1  or  more  transactions,  and 

(B)  The  person  (or  persons)  acquiring 
such  stock  established  by  clear  and 
convincing  evidence  that  such 
acquisitions  were  negotiated  in 
contemplation  that  section  1362(e)(2) 
would  apply  to  the  S  termination  year  in 
which  such  sales  or  exchanges  occurred. 

(v)  Examples.  The  provisions  of  this 
paragraph  (c)(4]  may  be  illustrated  by 
the  following  examples: 

Example  (1).  A.  an  individual,  owns  all  100 
outstanding  shares  of  stock  of  Corporation  M, 
a  calendar  year  S  corporation.  On  January  31, 
1968,  A  sells  eo  shares  of  M  stock  to  B.  an 
individual.  On  June  1, 1988,  A  sells  5  shares 
of  M  stock  to  P,  a  partnership.  M  ceases  to  be 
a  small  Inisiness  corporation  on  June  1, 1988, 
and  pursuant  to  section  13e2(d)(2]  its  S 
corporation  election  terminates  effective  on 
that  date.  All  of  the  M  stock  acquired  by  B 
and  P  is  newly  owned  stock  because  neither 
B  nor  P  held  such  stock  on  December  31, 1987. 
Thus,  65  percent  of  the  issued  and 
outstanding  shares  of  stock  is  treated  as 
newly  owned  stock.  Because  more  than  50 
percent  of  the  issued  and  outstanding  shares 
of  M  stock  is  treated  as  newly  owned  stock, 
M  must  assign  the  items  of  income,  loss, 
deduction,  or  credit  for  the  S  termination  year 
to  the  two  short  taxable  yean  on  the  basis  of 
Kfc  method  of  accounting. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  A  sells  the  60  shares 
of  M  stock  to  B  on  July  1. 198&  Since  65 
percent  of  the  issued  and  outstanding  shares 
of  M  stock  is  treated  as  newly  owned  stock, 
M  must  assign  the  items  of  income,  loss, 
deduction,  or  credit  for  the  S  termination  year 
to  tlM  two  short  taxable  years  on  the  basis  of 
M'l  method  of  accounting. 

Example  (3J,  C  and  D  are  shareholders  in 
Corporation  N,  a  calendar  year  S  corporation. 
Each  owns  50  percent  of  the  issued  and 
outstanding  shares  of  the  corporation  on 
December  31. 1987.  On  March  1, 1988,  C 
makes  a  gift  of  his  entire  shareholder  interest 
to  T,  a  trust  not  permitted  as  a  shareholder 
under  section  1361(c)(2).  N  ceases  to  be  a 
small  iHisiness  corporation  on  March  1, 1988, 
and  pursuant  to  section  13d2(d}(2)  its  S 
corporation  election  terminates  effective  on 
that  date.  As  a  result  of  the  gift,  T  ovma  50 
percent  of  N's  issued  and  outstanding  stock. 
However,  because  T  acquired  the  stock  by 


gift  from  C,  a  qualiRed  transferor,  the  stock  is 
treated  as  owned  by  T  on  December  31. 1967. 
Hence,  the  stock  acquired  by  T  is  not  treated 
as  newly  owned  stock. 

(5)  Special  rule  for  S  corporation  that 
is  a  partner  in  a  partnership.  For 
purposes  of  section  706(c),  if— 

(i)  A  corporation's  election  under 
section  1362(a)  is  terminated  under 
paragraph  (b)  or  (c)  of  this  section; 

(ii)  Paragraph  (c)  (2)  or  (4)  of  tiiis 
section  applies  to  such  corporation; 

(iii)  Such  corporation  is  a  partner  in  a 
partnership  during  any  portion  of  the  S 
short  year,  and 

(iv)  Any  taxable  year  of  such 
partnership  ends  with  or  within  the  C 
short  year, 

then  such  termination  shall  be  treated  as 
a  sale  or  exchange  of  such  corporation's 
entire  interest  in  such  partnership.  A 
sale  or  exchange  pursuant  to  the 
preceding  sentence  shall  be  deemed  to 
occur  on  the  last  day  of  the  S  short  year. 
For  rules  on  determining  each 
shareholder's  share  of  the  corporation's 
items  of  income,  loss,  deduction,  or 
credit  that  are  attributable  to  a 
partnership,  see  sections  1366  and  1377 
and  the  regulations  thereunder. 

(d)  Tax  for  the  C  short  year — (1)  In 
general.  The  tax  liability  for  the  C  short 
year  shall  be  a  portion  of  the  amount  of 
tax  that  is  determined  on  the  annualized 
taxable  income  for  the  C  short  year.  For 
purposes  of  this  paragraph  {d)(l),  the 
annualized  taxable  income  for  the  C 
short  year  is  determined  by  multipljdng 
the  taxable  income  for  such  short  year 
by  the  number  of  days  in  the  S 
termination  year  and  by  dividing  the 
result  by  the  number  of  days  in  the  C 
short  year.  The  tax  on  the  annualized 
taxable  income  is  then  computed 
according  to  the  corporate  rate  brackets; 
this  result  is  adjusted  to  determine  the  C 
short  year  tax  liability.  The  adjustment 
is  made  by  multiplying  the  tax  on  the 
annualized  taxable  income  by  the 
number  of  days  in  the  C  short  year  and 
dividing  the  result  by  the  number  of 
days  in  the  S  termination  year. 

(2)  Minimum  tax.  For  purposes  of 
computing  the  corporation's  liability  for 
the  corporate  minimum  tax  with  respect 
to  the  C  short  year,  section  443(d)  shall 
apply. 

(3)  Example.  A  corporation 
determines,  under  either  paragraph  (2) 
or  (3)  of  section  1362(e),  that  it  has 
taxable  income  of  $4,000  for  the  C  short 
year  December  12, 1989  through 
December  31, 1989.  The  taxable  income 
on  an  annual  basis  is  $73,000  (($4,000  x 
365)/20j,  tax  on  the  annualized  taxable 
income  is  $13,250  ($7,500  +  $5,750),  and 
the  tax  liability  for  the  C  short  year  is 
$726  (($13,250  X  20)/365j. 


(e)  Other  special  rules — (1)  Short  year 
treated  as  taxable  year.  Except  as 
otherwise  provided  in  paragraph  (e)(2) 
of  this  section,  the  short  S  and  C  years 
will  be  treated  as  two  separate  years  for 
purposes  of  all  provisions  of  the  Code. 

(2)  Year  for  carryover  purposes.  The 
short  S  and  C  years  will  be  treated  as 
one  year  for  purposes  of  determining  the 
number  of  taxable  years  to  which  any 
item  may  be  carried  back  or  forward  by 
the  corporation. 

(3)  Eiue  date  for  S  year  return.  The  due 
date  for  filing  the  return  for  the  S  short 
year  shall  be  the  same  as  the  due  date 
for  filing  the  return  for  the  C  short  year, 
including  extensions  thereof. 

(4)  Year  in  which  income  from  short  S 
year  is  includible.  A  shareholder  shall 
include  in  taxable  income  for  the  year 
with  or  within  which  the  S  termination 
year  ends  the  shareholder's  pro  rata 
share  of  the  items  described  in  section 
1366(a)  for  the  S  short  year. 

S  1.1362-5    InadvwtMittanninatkMW. 

(a)  In  general.  A  corporation  will  be 
treated  as  continuing  to  be  an  S 
corporation  during  the  period  specified 
by  the  Commissioner  if — 

(1)  A  valid  election  under  section 
1362(a)  is  terminated  under  S  1.1362-3 
(c)or(d), 

(2)  The  Commissioner  determines  that 
the  termination  was  inadvertent 

(3)  Steps  were  taken  by  the 
corporation  to  retiun  to  small  business 
corporation  status  within  a  reasonable 
period  after  discovery  of  the  terminating 
ev^t.  and 

(4)  The  corporation  and  shareholders 
agree  to  adjustments  required  by  the 
Conunissioner  for  such  period. 

Any  reference  in  this  section  to  steps 
taken  by  the  corporation  to  retiun  to 
small  business  corporation  status  shall 
include  steps  taken  by  the  corporation 
so  that  it  no  longer  violates  the  passive 
investment  income  limitations  under 
S  1.1362-3(d).  For  purposes  of  this 
section,  consideration  will  be  given  only 
to  terminating  events  occurring  in 
taxable  years  beginning  after  December 
31.1982. 

(b)  Inadvertent  termination.  For 
purposes  of  this  paragraph  (b),  the 
determination  of  whether  a  termination 
was  inadvertent  will  be  made  by  the 
Commissioner.  The  corporation  has  the 
burden  of  establishing  that  under  the 
relevant  facts  and  circumstances  the 
Commissioner  should  determine  that  the 
termination  was  inadvertent  The  fact 
that  the  terminating  event  was  not 
reasonably  within  the  control  of  the 
corporation  and  was  not  part  of  a  plan 
to  terminate  the  election,  or  the  fact  that 
the  event  took  place  without  the 
knowledge  of  the  corporation 


notwithstanding  its  due  diligence  in  the 
course  of  its  business  to  safeguard  itself 
against  such  an  event  tends  to  establish 
that  the  termination  was  inadvertent 
For  example,  if  a  corporation,  in  good 
faith  and  using  due  cUligence, 
determined  that  it  had  no  subchapter  C 
earnings  and  profits,  but  it  was  later 
determined  on  audit  that  its  election 
terminated  by  reason  of  violating  the 
passive  investment  income  test  for  three 
consecutive  years  because  the 
corporation  in  fact  had  accumulated 
earnings  and  profits,  it  may  be 
appropriate  for  the  Commissioner  to  find 
that  the  terminating  event  was 
inadvertent 

(c)  Corporation's  request  for 
determination  of  an  inadvertent 
termination.  A  corporation  that  believes 
its  election  was  terminated 
inadvertentiy  shall  request  a 
determination  of  inadvertent 
termination  from  the  Conunissioner.  The 
request  shall  be  made  in  the  form  of  a 
ruling  request  and  shall  contain  the 
information  required  by  regulations  and 
revenue  procedures  pertaining  thereto. 
The  request  shall  set  forth  all  relevant 
facts  pertaining  to  the  event  including, 
but  not  limited  to,  the  facts  described  in 
paragraph  (b)  of  this  section,  the  date  of 
the  corporation's  election  under  1362(a). 
a  detailed  explanation  of  the  event 
causing  termination,  when  and  how 
such  event  was  discovered,  and  the 
steps  taken  to  retiun  the  corporation  to 
small  business  corporation  status.  Send 
requests  for  a  determination  of 
inadvertent  termination  to:  Internal 
Revenue  Service,  Associate  Chief 
Counsel  (Technical),  Attention;  CCJ^ 
1111  Constitiition  Ave.,  NW., 
Washington.  DC  20224. 

(d)  Correction  of  terminating  event  In 
order  to  satisfy  paragraph  (a)  of  this 
section,  a  corporation  the  election  of 
which  terminates  by  reason  of  a 
disqualifying  event  must  within  a 
reasonable  period  of  time  after 
discovery  of  such  event  take  steps  to 
correct  the  event  so  that  the  corporation 
is  once  more  a  small  business 
corporation.  For  example,  if  the 
terminating  event  is  one  that  causes  the 
corporation  to  have  more  than  one  class 
of  stock,  the  corporation  must  take  steps 
to  eliminate  the  second  class  of  stock.  If 
the  election  is  terminated  because  the 
csq)oration  had  an  ineligible 
shareholder,  the  corporation  must  take 
steps  to  terminate  such  shareholder's 
interest.  If  the  cause  of  termination  is 
excessive  passive  investment  income, 
the  corporation  must  reduce  such  excess 
income  or  eliminate  its  subchapter  C 
earnings  and  profits.  For  purposes  of 
this  paragraph  (d),  a  corporation  will 


«r.- 


52200 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday,  December  27.  1988  /  Proposed  Rule» 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Proposed  Rules 


52201 


have  discovered  the  terminating  event 
when  it  has  actual  knowledge  of  such 
event,  or  at  such  time  as  a  reasonable 
person  would  have  had  knowledge  of 
such  event.  Before  a  waiver  can  become 
effective,  the  steps  taken  must  be 
completed  so  that  the  corporation  is 
once  more  a  small  business  corporation. 

(e)  Consent  to  Commissioner's 
requirement.  Before  any  waiver  is 
granted,  the  corporation  and  the 
shareholders  must  consent  to  any 
adjustment  required  by  the 
Commissioner  for  the  specified  period. 
The  adjustment  required  must  be 
consistent  with  the  treatment  of  the 
corporation  as  an  S  corporation  during 
the  specified  period.  The  period 
speciHed  by  the  Commissioner  may  be 
retroactive  either  for  all  years  or  for  the 
period  in  which  the  corporation  again 
became  eligible  for  treatment  under 
subchapter  S.  All  persons  who  were 
shareholders  of  the  corporation  at  any 
time  during  the  period  specified  by  the 
Commissioner  must  consent  to  the 
Commissioner's  adjustments. 
Shareholder  and  corporate  consents 
shall  be  in  the  form  of  a  statement 
setting  forth  the  Commissioner's 
requirements,  the  period  for  which  a 
waiver  of  the  terminating  event  is  given, 
and  must  be  signed  by  the  shareholder 
(in  the  case  of  a  shareholder  consent]  or 
the  person  authorized  to  sign  the  return 
required  by  section  6037  (in  the  case  of 
corporate  consent).  A  shareholder's 
consent  statement  shall  set  forth  the 
name,  address,  and  taxpayer 
identification  numbers  of  the 
corporation  and  shareholder,  the 
number  of  shares  of  stock  owned  by  the 
shareholder  during  the  period,  and  the 
dates  during  the  period  on  which  such 
stock  was  owned.  The  corporate 
consent  statement  shall  set  forth  the 
name,  address,  and  taxpayer 
identiHcation  numbers  of  the 
corporation  and  each  shareholder.  The 
consent  of  the  shareholders  and  of  the 
corporation  must  be  attached  to  the 
return  for  the  period  in  which  the 
adjustments  are  to  be  made. 

(f)  Adjustments.  In  the  case  of  a 
transfer  of  stock  to  an  ineligible 
shareholder  which  is  treated  as  an 
inadvertent  termination  under  section 
1362  (f),  the  Commissioner  may  require 
such  an  adjustment  as  will  cause  the 
ineligible  shareholder  to  be  treated  as  a 
shareholder  of  an  S  corporation  during 
the  period  such  shareholder  actually 
held  stock  in  the  corporation.  Moreover, 
the  Commissioner  may  require  such 
protective  adjustments  as  will  prevent 
any  loss  of  revenue  which  may 
otherwise  result  because  of  a  transfer  of 
stock  to  an  ineligible  shareholder  [e.g.,  a 


transfer  to  a  nonresident  alien].  The 
agreement  to  make  the  required 
adjustments  may  be  reflected  in  a 
closing  agreement  entered  into  pursuant 
to  the  authority  contained  in  section 
7121. 

(g)  Status  of  corporation.  The  status  of 
the  corporation  after  the  terminating 
event  and  before  the  determination  of 
inadvertence  shall  be  determined  by  the 
period  of  waiver  specified  by  the 
Commissioner.  A  waiver  may  be 
granted  retroactive  for  all  years  for 
which  the  terminating  event  was 
effective,  in  which  case  the  corporation 
will  be  treated  as  if  its  election  has  not 
terminated.  A  waiver  may  be  granted 
retroactive  only  for  the  period  in  which 
the  corporation  again  became  eligible 
for  subchapter  S  treatment,  in  which 
case  the  corporation  will  be  treated  as  a 
C  corporation  during  the  period  for 
which  the  corporation  was  not  eligible 
for  subchapter  S  treatment. 

$1.1362-6    Election  after  termination. 

(a)  In  general.  If  a  corporation  has 
made  a  valid  election  and  such  election 
has  been  terminated,  unless  the 
Commissioner  consents  to  a  new 
election,  such  corporation  (or  any 
successor  corporation]  is  not  eligible  to 
make  a  new  election  for  any  taxable 
year  prior  to  its  Hfth  taxable  year  which 
begins  after  the  first  taxable  year  for 
which  such  termination  is  effective.  The 
burden  will  be  on  the  corporation  to 
establish  that  under  the  relevant  facts 
the  Commissioner  should  consent  to  a 
new  election.  The  fact  that  more  than  50 
percent  of  the  stock  in  the  corporation  is 
owned  by  persons  who  did  not  own  any 
stock  in  the  corporation  on  the  date  of 
the  termination  will  tend  to  establish 
that  consent  should  be  granted.  In  the 
absence  of  such  fact,  consent  will 
ordinarily  be  denied  unless  it  can  be 
shown  that  the  event  causing 
termination  was  not  reasonably  within 
the  control  of  the  corporation  or 
shareholders  having  a  substantial 
interest  in  the  corporation,  and  was  not 
part  of  a  plan  on  the  part  of  the 
corporation  or  of  such  shareholders  to 
terminate  the  election. 

(b)  Sucessor  corporation.  The  term 
"successor  corporation"  as  used  in 
section  1362(g]  means  any  corporation — 

(1)  50  percent  or  more  of  the  stock  of 
which  is  owned,  directly  or  indirectly, 
by  the  same  persons  who,  on  the  date  of 
the  termination,  owned  50  percent  or 
more  of  the  stock  of  the  small  business 
corporation  with  respect  to  which  the 
election  was  terminated,  and 

(2)(i]  Which  acquires  a  substantial 
portion  of  the  assets  of  such  small 
business  corporation,  or 


(ii)  A  substantial  portion  of  the  assets 
of  which  were  assets  of  such  small 
business  corporation. 

(c)  Special  rule  for  certain 
terminations.  The  five  year  waiting 
period  described  in  paragraph  (a)  of  this 
section  shall  not  apply  to  corporations  if 
the  termination  occurred  because  the 
corporation — 

(1)  Revoked  its  election  effective  on 
the  first  day  of  the  first  taxable  year  for 
which  its  election  to  be  an  S  corporation 
was  effective  (see  S  1.1362-3(b)(2)),  or 

(2]  Failed  to  meet  the  definition  of  a 
small  buisiness  corporation  on  the  first 
day  of  the  first  taxable  year  for  which 
its  election  to  be  an  S  corporation  was 
effective  (see  S  1.1362-3(c](2]]. 

Thus,  for  terminations  described  in  this 
paragraph  (c],  a  corporation  is  not 
required  to  wait  five  years  for  reelection 
and  is  not  required  to  secure  the  consent 
of  the  Commissioner  for  such  reelection. 

S  1.136»-1    Effect  of  aloction  on 
corporation. 

(a)  Exemption  of  corporation  from 
income  tax — (1]  In  general.  Except  as 
provided  in  this  paragraph  (a],  the  effect 
on  a  small  business  corporation  of  a 
valid  election  under  section  1362(a]  is  to 
exempt  the  corporation  from  the  taxes 
imposed  by  chapter  1  of  the  Code  with 
respect  to  taxable  years  of  the 
corporation  for  which  the  election  is  in 
effect. 

(2)  Taxable  years  beginning  after 
December  31, 1986.  For  taxable  years 
beginning  after  December  31, 1986,  an  S 
corporation  shall  not  be  exempt  from 
the  tax  imposed  by  section  47  (relating 
to  the  tax  on  the  early  disposition  of 
section  38  property)  or  section  1375 
(relating  to  the  tax  imposed  when 
passive  investment  income  of 
corporation  having  subchapter  C 
earnings  and  profits  exceeds  25  percent 
of  gross  receipts).  An  S  corporation  shall 
also  not  be  exempt  fit>m  the  tax  imposed 
by  section  1374  (as  amended  by  the  Tax 
Reform  Act  of  1986  or  as  in  effect  prior 
to  its  amendment  by  the  Act).  See  also 
section  1363(d)  (relating  to  the  recapture 
of  LIFO  benefits)  for  the  rules  regarding 
the  payment  by  an  S  corporation  of 
LIFO  recapture  amounts. 

(3)  Taxable  years  beginning  after 
December  31, 1982,  and  before  January 
1, 1987.  For  taxable  years  beginning 
after  December  31, 1982,  and  before 
January  1, 1987,  an  S  corporation  shall 
not  be  exempt  from  the  tax  imposed  by 
section  47  and  section  1375.  An  S 
corporation  shall  also  not  be  exempt 
from  the  tax  imposed  by  section  56 
(relating  to  corporate  minimum  tax)  am 
section  1374  (relating  to  tax  imposed  on 
certain  capital  gains),  as  those  sections 


were  in  effect  prior  to  their  ami 
by  the  Tax  Reform  Act  of  1986. 

(b)  Computation  of  corporate 
income— {1)  In  general.  The  taxable 
income  of  an  S  corporation  shall  be 
computed  in  the  same  manner  as  the 
taxable  income  of  an  individual  except 
that  section  248  shall  apply  and  except 
as  otherwise  provided  in  this  paragraph 
(b).  An  S  corporation  is  required  to  state 
separately  in  its  return  the  items  of 
income  (including  tax-exempt  income), 
loss,  deduction,  or  credit  the  separate 
treatment  of  which  could  affect  the  tax 
liability  of  any  shareholder. 

(2)  Deductions  not  allowed.  An  S 
corporation  is  not  allowed  the  following 
deductions: 

(i)  The  deductions  for  personal 
exemptions  provided  in  section  151. 

(ii)  The  deduction  provided  in  section 
164(a)  for  taxes,  described  in  section 
901,  paid  or  accrued  to  foreign  countries 
and  to  possessions  of  the  United  States. 

(iii)  "The  deduction  for  charitable 
contributions  provided  in  section  170. 

(iv)  The  net  operating  loss  deduction 
provided  in  section  172. 

(v)  The  additional  itemized 
deductions  for  individuals  provided  in 
part  VII  of  Subchapter  B,  as  follows: 
Expenses  for  production  of  income 
(section  212);  medical,  dental,  etc., 
expenses  (section  213);  alimony,  etc. 
payments  (section  215);  amounts 
representing  taxes,  interest  and  business 
depreciation  of  a  cooperative  housing 
corporation  (section  216);  moving 
expenses  (section  217);  retirement 
savings  (section  219);  and  deduction  for 
two-earner  married  couples  (section  221) 
and  adoption  expenses  (section  222),  as 
sections  221  and  222  were  in  effect  prior 
to  their  repeal  by  the  Tax  Reform  Act  of 
1986. 

(vi)  The  deduction  for  depletion  with 
respect  to  oil  and  gas  wells  provided  in 
section  611. 

(3)  Corporate  preference  items. 
Section  291  of  the  Code  shall  apply  to 
the  computation  of  the  taxable  income 
of  an  S  corporation  if  the  S  Corporation 
(or  any  predecessor)  was  a  C 
corporation  for  any  of  the  3  immediately 
preceding  taxable  years. 

(c)  Elections  of  the  S  corporation — (1) 
General  rule.  Any  elections  (other  than 
those  described  in  paragraph  (c)(2)  of 
this  section)  affecting  the  computation 
of  items  derived  from  an  S  corporation 
shall  be  made  by  the  corporation.  For 
example,  elections  of  methods  of 
accounting,  of  computing  depreciation, 
of  treating  soil  and  water  conservation 
expenditures,  and  the  option  to  deduct 


as  expenses  intanglible  drilling  and 
development  costs,  shall  be  made  by  the 
corporation  and  not  by  the  shareholders 
separately.  All  corporate  elections  are 
applicable  to  all  shareholders. 

(2)  Exceptions— {i]  Each  shareholder 
shall  add  his  pro  rata  share  of  expenses 
described  in  section  617  paid  or  accrued 
by  the  S  corporation  to  any  such 
expenses  paid  or  accured  by  him  and 
shall  treat  the  total  amount  according  to 
his  method  of  treating  such  expenses, 
notwithstanding  the  treatment  of  the 
expenses  by  the  corporation. 

(ii)  Each  shareholder  shall  add  his  pro 
rata  share  of  taxes  described  in  section 
901  paid  or  accured  by  the  S  corporation 
to  foreign  countries  or  possessions  of 
the  United  States  (according  to  its 
method  of  treating  such  taxes)  to  any 
such  taxes  paid  or  accrued  by  him 
(according  to  his  method  of  treating  such 
taxes),  and  may  elect  to  use  the  total 
amount  either  as  a  credit  against  tax  or 
as  a  deduction  fi'om  income. 

(iii)  For  shareholder  taxable  years 
beginning  before  January  1, 1987,  each 
shareholder  shall: 

(A)  Add  his  pro  rata  share  of 
investment  interest,  paid  or  accured  by 
the  S  corporation,  to  any  such  interest 
paid  by  him, 

(B)  Add  his  pro  rata  share  of 
investment  income  and  expenses 
(exclusive  of  interest)  incurred  by  the  S 
corporation  to  those  incurred  by  him, 
and 

(C)  Subject  the  total  amounts  to  the 
rules  provided  in  section  163(d). 
I^awrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-29606  Filed  12-23-fl8:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD7-88-45] 

Drawbridge  Operation  Regulations; 
New  River,  Soutti  Forti,  Florida 

AaENCY:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  City  of 
Fort  Lauderdale,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Southwest  12th  Street 
(Davie  Boulevard)  drawbridge  at  Fort 
Lauderdale,  Florida,  by  extending  the 
hours  of  the  existing  regulation  to 
provide  draw  openings  on  15-minute 


intervals  during  the  winter  season.  The 
proposal  is  being  made  because  of 
complaints  about  highway  traffic  delays. 
This  action  should  accomjnodate  the 
needs  of  vehicular  traffic  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

OATC:  Conunents  must  be  received  on  or 
before  February  10, 1989. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District,  Brickell  Plaza 
Federal  Building,  909  SE.  Ist  Avenue, 
Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor,  of  the  Brickell  Plaza 
Federal  Building,  909  SE.  1st  Avenue. 
Miami,  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brodie  Rich  (305)  536-4103. 
SUPPtEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Infonnatioo 

The  drafters  of  this  notice  are  Mr. 
Brodie  Rich.  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger.  Jr., 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  Davie  Boulevard  drawbridge 
presently  opens  on  signal,  except  that, 
from  7:30  a.m.  to  8:30  a.m.  and  4:30  p.m. 
to  5:30  p.m.  Monday  through  Friday,  the 
drawbridge  need  not  be  opened  for  the 
passage  of  vessels.  Public  vessels  of  the 
United  States,  regidarly  scheduled 
cruise  vessels,  tugs  with  tows,  and 
vessels  in  distress  shall  be  passed 
through  the  draw  as  soon  as  possible. 
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The  City  of  Fort  Lauderdale  has  asked 
that  the  bridge  open  only  on  the  hour, 
quarter-hour,  hafr-hour,  and  three- 
quarter  hour  from  7  a.m.  to  7  p.m.  daily, 
year-round  while  allowing  an  hour 
closed  period  from  7:30  a.m.  to  8:30  a.m. 
and  4:30  p.m.  to  5:30  p.m.  Monday 
through  Friday.  The  Coast  Guard  has 
carefully  evaluated  information  about 
highway  traffic  volumes,  drawbridge 
openings  and  waterway  traffic 
conditions  for  this  bridge.  Although 
regulation  changes  appear  to  be  needed 
to  help  reduce  highway  traffic  delays, 
the  level  of  highway  service  and  limited 
number  of  drawbridge  openings  do  not 
justify  opening  restrictions  during  the 
off-season  months. 

The  proposed  15-minute  operating 
schedule  during  the  busiest  boating 
months  from  October  1st  through  May 
31st  should  allow  accumulated  vehicular 
trafHc  to  disperse  between  bridge 
openings  with  minimal  additional  delay 
to  vessels.  Public  vessels  of  the  United 
States,  regularly  scheduled  cruise 
vessels,  tugs  with  tows,  and  vessels  in 
distress  would  be  passed  through  the 
draw  as  soon  as  possible. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows  and 
regularly  scheduled  cruise  vessels.  Since 
the  economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  146;  33 
CFR  1.05-l(g);  33  CFR  117.43. 

2.  Section  117.315(a)  is  revised  to  read 
as  follows: 


9117.315    New  River,  Soutti  Fork. 

(a)  Davie  Boulevard  (Southwest  12th 
Street)  bridge,  mile  0.9  at  Fort 
Lauderdale.  The  draw  shall  open  on 
signal:  except  that  year-round,  from  7:30 
a.m.  to  8:30  a.m.  and  4:30  p.m.  to  5:30 
p.m.,  Monday  through  Friday,  the  draw 
need  not  open;  and  from  October  1 
through  May  31  from  7  a.m.  to  7  p.m., 
daily,  with  the  exception  of  the 
authorized  closed  periods,  the  draw 
need  open  only  on  the  hour,  quarter- 
hour,  half-hour,  and  three-quarter  hour. 
Public  vessels  of  the  United  States, 
regularly  scheduled  cruise  vessels,  tugs 
with  tows,  and  vessels  in  distress  shall 
be  passed  through  the  draw  as  soon  as 
possible. 

Dated:  December  19, 1988. 
Martin  H.  Daniell, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District 

[FR  Doc.  88-29622  Filed  12-23-88;  8:45  am] 

MLUNO  CODE  4910-14-«l 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1234 

Electronic  Records  Management 

AQENCy:  National  Archives  and  Records 
Administration. 

action:  Notice  of  proposed  rulemaking: 
extension  of  comment  period. 

summary:  On  December  5, 1988,  NARA 
published  a  notice  of  proposed 
rulemaking  (53  FR  48936)  to  revise  its 
regulations  concerning  Federal  agencies' 
electronic  records.  In  response  to 
requests  from  several  Federal  agencies 
for  additional  time  to  submit  their 
comments,  we  are  extending  the 
comment  period  by  an  additional  30 
days. 

DATE:  Comments  must  be  received  by 
February  3, 1989. 

ADDRESS:  Comments  should  be  sent  to 
Director.  Policy  and  Program  Analysis 
Division  (NAA).  National  Archives  and 
Records  Administration,  Washington, 
DC  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Constance  or  Nancy  Allard  on  202- 
523-3214  (FTS  523-3214). 

Dated:  December  20, 1968. 
Don  W.  Wilflon. 
Archivist  of  the  United  States. 
[FR  Doc.  88-29601  Filed  12-23-88;  8:45  am] 
BHJJNO  CODE  7S1MIV4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-349S-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for 
Sulfur  Dioxide  (SO2).  The  revision 
consists  of  the  addition  of  Section  NR 
154.12(10)  of  the  Wisconsin 
Adminisfrative  Code,  Rothschild  RACT 
Sulfur  Limitations,  to  the  Wisconsin  SIP. 
The  revision  sets  SOi  emission  limits  for 
sources  in  the  City  of  Rothschild  and  the 
Town  of  Weston,  which  are  located  in 
Marathon  County.  Wisconsin.  USEPA's 
action  is  based  upon  a  SIP  revision 
request  that  was  submitted  by  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act  (Act). 

The  intent  of  today's  rulemaking  is  to 
present  a  discussion  of  the  material 
submitted  by  the  WDNR  and  to  provide 
an  opportimity  for  public  comment  on 
the  regulations  and  on  USEPA's 
proposed  action. 

date:  Comments  on  this  revision  and  on 
USEPA's  proposed  action  must  be 
received  by  January  26. 1989. 

ADDRESSES:  Copies  of  the  SIP  revision, 
the  technical  support  document,  and 
other  materials  related  to  this 
rulemaking,  are  available  at  the 
following  addresses  for  review:  (It  is 
recommended  that  you  telephone 
Uylaine  E.  McMahan,  at  (312)  886-6031, 
before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch, 

230  S.  Dearborn  Street  Chicago. 

Illinois  60604 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Air  Management 

(Air/3).  101  South  Webster,  Madison. 

Wisconsin  53707. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulation 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  S. 
Dearborn  Street,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan,  (312)  886-6031. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  March  27, 1984,  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  requested  that  USEPA  revise 
the  air  quality  attainment  status 
designations  for  several  areas  in 
Marathon  County  (the  City  of  Rothchild, 
part  of  the  Towns  of  Weston  and  Rib 
Mountain)  from  attainment  to  primary 
and  secondary  nonattainment  of  the  SOj 
National  Ambient  Air  Quality  Standards 
(NAAQS).  This  request  was  based  on 
modeling  and  monitoring  data  that 
showed  violations  of  the  primary  and 
secondary  NAAQS  in  these  three  areas. 
Modeling  results  were  used  by  the 
WDNR  to  determine  the  boundaries  of 
the  proposed  nonattainment  areas  and 
these  boundaries  were  submitted  with 
the  redesignation  request. 

On  October  9, 1985  (50  FR  41139), 
USEPA  designated  the  City  of  Rothchild 
as  primary  and  secondary 
nonattainment  for  SO2,  and  part  of  the 
Towns  of  Weston  and  Rib  Mountain  as 
secondary  nonattainment  for  SO2,  under 
section  107  of  the  Clean  Air  Act.  In  that 
notice  of  final  rulemaking.  USEPA 
stated  that  the  State  of  Wisconsin  had  1 
year  to  develop  and  submit  a  SIP 
revision  meeting  the  requirements 
contained  in  section  110  and  Part  D  of 
the  Clean  Air  Act  pursuant  to  sections 
171  through  177  of  the  Clean  Air  Act  42 
U.S.C.  7501-07.  for  the  Rothchild. 
Weston,  and  Rib  Mountain  SOi 
nonattainment  areas.  USEPA  also  stated 
that  to  obtain  approval,  the  plans  must 
provide  for  attainment  of  the  SO2 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  than  October  9, 1990.  > 

On  January  28, 1985.  the  WDNR 
submitted  Section  NR  154.12(10)  of  the 
Wisconsin  Administrative  Code. 
Rothschild  RACT  Sulfur  Limitations,  as 
a  revision  to  the  Wisconsin  SOj  SIP. 
Additional  information  pertaining  to  the 
revision  was  submitted  on  November  18. 
1985.  January  14. 1986,  and  June  24, 1986. 
The  revision  is  identified  as  Natural 
Resources  Board  Order  A-10-84,  and 
sets  emission  limits  for  sources  in  the 
City  of  Rothchild  and  the  Town  of 
Weston,  specifically  the  Weyerhaeuser 
Paper  Company  and  the  Reed-Lignin 
Company,  respectively,  which  are  the 
major  SOj  sources  impacting  the 
Rothschild  area.  This  SIP  revision  does 
not  set  emission  limits  for  the  Town  of 
Rib  Mountain,  which  is  impacted  by  the 
Weston  Power  Plant,  because:  (1)  "Ilie 

■  See  "Guidance  Document  for  Correction  of  Part 
D  SIFs  for  Nonattainment  Areas,"  January  27. 1984, 
OfTice  of  Air  Quality  Planning  and  Standards, 
USEPA.  Research  Triangle  Park,  North  Carolina, 
prepared  as  a  supplement  to  the  "Policy  for 
Correction  of  Part  D  SIFs  for  Nonattainment  Areas" 
(November  2, 1963:  M  FR  50686-50697). 


Rib  Mountain,  secondary  nonattainment 
area  is  geographically  separate  from  the 
Rothschild  and  Western  nonattainment 
areas;  and,  (2)  the  emissions  from  the 
Weston  Power  Plant  do  not  impact  the 
City  of  Rothschild  or  the  Town  of 
Weston.  The  emission  limits  for  the 
Town  of  Rib  Mountain  are  being 
prepared  in  conjunction  with  a  new 
Wisconsin  state-wide  SOj  rule,  which 
USEPA  will  address  in  a  separate 
rulemaking  action. 

The  Rothschild  SO2  SIP  revision  sets  a 
compliance  schedule  for  meeting  the 
emission  limits,  with  compliance  to  be 
based  on  the  current  SIP  test  method 
(i.e.,  stack  test).  Although,  the  WDNR 
submitted  a  compliance  plan  for  Reed- 
Lignin  on  November  18, 1985,  and  a 
compliance  plan  for  Weyerhaeuser  on 
January  14, 1986,  these  plans  will  not  be 
included  in  the  SIP.  The  emission  limits, 
and  compliance  schedule,  requirements 
contained  in  NR  154.12(10)(a)  and  NR 
154.12(10)(b),  respectively,  were  enacted 
in  Wisconsin  by  means  of  Natural 
Resources  Board  Order  Number  A-IO- 
84.  A  public  hearing  on  the  revision  was 
held  in  Wausau,  Wisconsin  on  May  24, 
1984. 

The  WDNR's  SIP  revision  request,  the 
associated  Board  Order,  and  the  results 
of  USEPA's  review  of  these  documents, 
are  available  for  public  inspection  at  the 
Region  V  office  listed  above. 

Proposed  Rothschild  SO2  SIP  Revision 

If  approved.  Section  NR  154.12(10)(a) 
will  modify  the  SIP  to  limit  SO2 
emissions  from  any  pulp,  paper,  or  pulp 
and  paper  mill  and  from  any  calcium- 
bases  spent  sulfate  liquor  processing 
facility  in  the  City  of  Rothschild  and  the 
Town  of  Weston.  At  present,  there  are 
only  two  such  facilities,  the 
Weyerhaeuser  Paper  Company,  a  pulp 
and  papermill,  and  the  Reed-Lignin 
Company,  a  sulfate  liquor  processing 
facility,  both  located  in  the  City  of 
Rothschild. 

The  proposed  Weyerhaeuser  emission 
limits  include  the  following  sources: 
fossil  fuel-fired  boilers,  pulp  digesters, 
acid  towers  (including  one  being  loaded 
with  stone)  and  all  other  sources.  These 
limits  are  given  below: 


Source 


Fossil  fuel-fired  boiler 

Fossil  fuel-fired  boiler  which 

can  also  bum  wood. 
Pulp  digesters 


Acid  tower  beir>g  loaded  with 
stone. 


Emission  limit 


0.52  lbs  SO. 
0.025  lbs  SOi/ 

MMBTU. 
4,050  lbs  SO,/3  hrs. 
16.200  lbs  SO,/24 

hrs. 
52  lbs  SOj/day 

during  which  stone 

is  loaded. 


Source 


Acid  tower  not  being  loaded, 
actd  plant  vent,  and  Kinv 
berty  Clar*  contact  cooler. 

From  all  other  sources 


Emission  lirrMt 


16  0  lbs  SO,/hr. 
0.2  lbs  SO,/hr. 


The  proposed  emission  limits  for 
Reed-Lignin,  as  incorporated  into  the 
Wisconsin  Administrative  Code,  are  as 
follows: 


Source 

Emtssion  Nmrt 

Evaporator     with     emission 

16.2  lbs  SO,/hf. 

point  equal  to  or  greater 

than      87      feet      above 

- 

ground.. 

Evaporator     with     emission 

106  lbs  SO,/hr. 

point   less   than   87   feet 

above  grourxJ. 

From  ail  ottier  sources 

4  0  lbs  SO»/hr 

WDNR  has  informed  USEPA  that 
Reed-Lignin  is  planning  to  increase  the 
evaporator  stack  height  to  87  feet  from 
54.5  feet;  and  thus,  the  State  of 
Wisconsin  has  only  submitted  technical 
support  for  the  16.2  lbs  of  SOi/hour 
emission  limit  with  an  emission  point  of 
87  feet  or  more.  Therefore,  USEPA  is 
proposing  to  approve  the  16.2  lbs  of 
SOz/hour  emission  limit  with  the 
understanding  that  Reed-Lignin  will 
raise  the  stack  to  87  feet  or  prior  to  final 
approval  of  this  SIP  revision.  USEPA  is 
not  proposing  to  approve  the  10.6  lbs  of 
S02/hour  because  it  no  longer  reflects 
the  intent  of  either  WDNR  or  the  source. 

The  State's  attainment 
demonsfrations  was  based  on  modeling 
results  using  the  Industrial  Source 
Complex  (ISC),  model,  and  5  years 
(1973-1977)  or  meterological  data  from 
the  National  Weather  Service  Stations 
in  Wausau  and  Green  Bay.  The  emission 
source  inventory  data  used  in  modeling 
analysis  included  the  emission  rates  and 
source  parameters  for  the  three  major 
SO2  sources  located  in  the  Rothschild 
area:  Weyerhaeuser,  Reed-Lignin.  and 
the  Weston  Power  Plant  Based  on  the 
modeling  analysis,  the  WDNR 
calculated  the  emission  limits  for 
Weyerhaeuser  and  Reed-Lignin  that  are 
necessary  to  achieve  the  SOi  NAAQS 
for  the  Rothschild  and  Weston 
nonattainment  areas.  Emission  limits  for 
the  Weston  Power  Plant  (Rib  Mountain 
nonattainment  area)  will  be  established 
as  part  of  the  Wisconsin  Statewide  SOz 
Rule.  USEPA  has  reviewed  the  State's 
technical  support  document  which  was 
submitted  to  USEPA  with  the  SIP 
revision  request.  USEPA  has  determined 
that  limiting  the  SOj  emissions  from 
Weyerhaeuser  and  Reed-Lignin  will 
ensure  attainment  of  the  SOb  NAAQS  in 
the  Rothschild  nonattainment  area.  The 
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determination  was  based  on  a  block 
average  interpretation  of  the  SO* 
NAAQS. 

The  modeling  techniques  used  in  the 
demonstration  supporting  this  revision 
are  based  on  modeling  guidance  in  place 
at  the  time  that  the  analysis  was 
performed,  i.e..  the  USEPA  "Guideline 
on  Air  Quality  Models"  (1978).  Since 
that  time,  revisions  to  modeling 
guidance  have  been  promulgated  by 
USEPA.  i.e.,  the  USEPA  Guideline  on 
Air  Quality  Models  (Revised)"  (1986) 
and  "Supplement  A  to  the  Guideline  on 
Air  Quality  Models  (Revised)"  (1987). 
Because  the  modeling  analysis  was 
completed  prior  to  promulgation  of  the 
revision  guidance.  USEPA  accepts  the 
analysis. 

USEPA  has  also  reviewed  the 
compliance  schedule  and  the 
compliance  plans  submitted  by  each  of 
the  sources.  The  compliance  schedule 
identified  at  NR  154.12(10)(b)  sets  final 
compliance  dales  for  each  of  the  sources 
identified  at  NR  154.12(10)(a).  USEPA 
proposes  to  approve  this  timetable 
because  it  is  consistent  with  USEPA 
policy  and  the  Clean  Air  Act. 
Compliance  with  the  revised  regulations 
will  be  based  on  the  current  federally 
approved  SIP  test  method  (i.e..  stack 
test). 

On  )uly  8, 1985  (50  FR  27892),  USEPA 
promulgated  Stack  Height  Rules 


pursuant  to  section  123  of  the  Clean  Air 
Act.  as  amended.  The  Rothschild  SO» 
SIP  revision  was  reviewed  in  light  of  the 
new  stack  height  rule,  as  well  as 
subsequent  guidance  pertaining  to  the 
new  rule.  USEPA  has  determined  that 
there  are  no  stack  height  issues  in  this 
SIP  revision,  because  neither  source  has 
SO»  emissions  equal  to  or  greater  than 
5000  tons  per  year. 

USEPA  has  also  reviewed  this  action 
with  respect  to  the  Prevention  of 
Significant  Deterioration  regulations. 
Since  the  SOi  baseline  date  has  not 
been  triggered  for  Marathon  County, 
there  is  no  need  to  assess  increment 
consumption. 

USEPA  proposes  to  approve  the 
addition  of  the  Rothschild  RACT  Sulfur 
Limitations,  Section  NR  154.12(10)  of  the 
Wisconsin  Administrative  Code,  to  the 
Wisconsin  SO*  SIP.  These  limits  pertain 
to  two  sources,  the  Weyerhaeuser  and 
the  Reed-Lignin  Companies.  USEPA  is 
proposing  to  approve  the  emission  limits 
presented  above  for  both  companies, 
with  one  exception.  USEPA  is  proposing 
to  approve  the  16.2  lbs  of  Sd/hour 
emission  limit  for  the  evaporators  at 
Reed-Lignin.  with  the  condition  that 
Reed-Lignin  raise  the  evaporator  stack 
to  87  feet,  or  more,  prior  to  USEPA's 
final  rulemaking  action.  However, 
USEPA  is  not  proposing  to  approve  the 
10.6  lbs  of  SOj/hour  emission  limit  for 


Reed-Lignin  because  it  no  longer  reflects 
the  intent  of  WDNR  or  Reed-Ugnin. 
Control  of  SOi  emissions  from  these  two 
sources  will  assure  attainment  and 
maintenance  of  the  SO«  NAAQS  in  the 
Rothschild  and  Weston  nonattainment 
areas.  In  addition,  the  compliance 
schedule  and  compliance  plan 
requirements  set  forth  In  the  rule  are 
consistent  with  Clean  Air  Act 
requirements.  Therefore.  USEPA  is 
proposing  to  approve  this  revision. 

Interested  persons  are  invited  to 
submit  comments  on  this  action.  USEPA 
will  consider  all  comments  received  by 
January  26, 1989. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  (See  48  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  September  16, 1986. 

[Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  December  21, 1988) 
Peter  Wise, 

Acting  Regional  Administrator. 
{FR  Doc.  88-29589  Filed  12-23-^8;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Housing  Demonstration  Program 

agency:  Farmers  Home  Administration. 
USDA. 

action:  Notice  of  Housing 
Demonstration  Program. 


summary:  The  Farmers  Home 
Administration  (FmHA)  of  the  U.S. 
Department  of  Agriculture  (USDA)  is 
accepting  in  fiscal  year  1989,  proposals 
for  a  Housing  Demonstration  program 
under  section  506(b)  Title  V  of  the 
Housing  Act.  Under  this  section,  FmHA 
may  provide  loans  for  innovative 
housing  units  and  systems  which  do  not 
meet  existing  published  standards,  rules, 
regulations,  or  policies.  The  intended 
effect  is  to  increase  the  availability  of 
affordable  housing  for  low-income 
families,  through  innovative  designs  and 
systems. 

FOR  FURTHER  INFORMATION  CONTACT 

Mathias  J.  Felber,  Branch  Chief,  Special 
Programs  Branch,  Single  Family  Housing 
Processing  Division,  Farmers  Home 
Administration.  14th  and  Independence 
Avenue.  SW..  Room  5334.  South 
Building,  Washington,  DC  20250, 
telephone  202-382-1474  or  Ray 
McCracken,  Senior  Loan  Officer,  Special 
Programs  Branch,  Single  Family  Housing 
Processing  Division,  Farmers  Home 
Administration.  14th  and  Independence 
Avenues.  SW..  Room  5334,  South 
Building,  Washington,  DC  20250, 
Telephone  202-382-1486. 

SUPPLEMENTARY  INFORMATION:  Under 
current  standards,  regulations,  and 
policies,  some  low-income  rural  families 
lack  sufficient  incomes  to  qualify  for 
loans  to  obtain  adequate  housing. 
Section  506(b)  of  Title  V  of  the  Housing 
Act  of  1949  authorizes  a  housing 
demonstration  program  that  could  result 
in  housing  that  these  families  can  afford. 
The  Congress  of  the  United  States  made 


two  conditions:  (1)  That  the  health  and 
safety  of  the  population  of  the  areas  in 
which  the  demonstrations  are  carried 
out  will  not  be  adversely  affected,  and 
(2)  that  the  aggregate  expenditures  for 
the  demonstration  may  not  exceed  $10 
million  in  any  fiscal  year. 

FmHA  State  Directors  are  authorized 
in  fiscal  year  1989  to  continue  to  accept 
proposed  demonstration  concept 
proposals  fit)m  nonprofit  organizations, 
profit  organizations  and  individuals  as 
announced  in  51  FR  19240  on  May  28, 
1986.  The  type  of  concepts  demonstrated 
could  include  but  not  be  limited  to  the 
following: 

1.  Subdivisions  that  include 
innovative  approaches  to  site  planning, 
foundation  systems,  streets  layout, 
sidewalk,  set  backs,  lot  sizes,  utilities, 
accessory  structures  and  related 
facilities,  landscaping,  etc. 

2.  Housing  systems — new  ideas  for 
housing  design  that  reduce  the  cost  and 
time  of  construction. 

3.  Housing  that  includes  built-in 
furniture. 

4.  Subdivisions  with  high  density 
housing  that  contain  supporting  facilities 
such  as  a  day  care  center  that  are 
maintained  by  a  professional  manager 
with  oversight  by  a  homeovtnners 
association. 

The  State  Directors  will  evaluate  the 
proposals  on  a  first-come  first-served 
basis.  An  acceptable  proposal  is  to  be 
sent  to  the  National  Office  for  the 
Assistant  Administrator.  Housing 
concurrence  before  the  State  Director 
may  approve  it  If  the  proposal  is  not 
selected,  the  State  Director  will  so  notify 
the  applicant,  in  writing,  giving  specific 
reasons  why  the  proposal  was  not 
selected. 

The  funds  for  the  demonstration 
program  are  section  502  funds,  and  are 
available  to  housing  applicants  that  may 
wish  to  purchase  an  approved 
demonstration  dwelling.  However,  there 
is  no  guarantee  that  a  market  exists  for 
demonstration  dwellings  and  applicants 
for  such  a  section  502  RH  loan  must  be 
eligible  for  the  program  in  all  other 
respects. 

This  prof^am  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410.  For  the  reasons  set 
forth  in  final  rule  related  to  Notice  7 
CFR  Part  3015,  Subpart  V  (48  FR  29115, 
June  24, 1983)  and  FmHA  Instruction 
1940-J,  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 


and  Activities"  (December  23, 1983)  this 
program/activity  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  the  intergovernmental 
consultation  with  state  and  local 
officials. 

All  interested  parties  must  make  a 
written  request  for  a  proposal  package. 
The  request  must  be  made  to  the  State 
Director  in  the  state  in  which  the 
proposal  will  be  submitted  for 
evaluation.  The  government  will  not 
reimburse  or  be  liable  for  any  expenses 
.  incurred  by  respondents  in  the 
development  and  submission  of 
applications.  Following  is  a  list  of  State 
Directors  and  their  addresses: 

Alabama 

State/Director,  Fanners  Home 
Adrninistration,  Room  717,  Aronov 
Bunding,  474  South  Court  Street, 
Montgomery,  Alabama  36104 

Alaska 

State  Director,  Farmers  Home 
Administration,  634  South  Bailey,  Suite  103, 
Palmer,  Alaska  99645 

Arizona 

State  Director,  Farmers  Home 
Administration,  201  East  Indianola,  Suite 
275.  Phoenix,  Arizona  85012 

Arkansas 

State  Director,  Farmers  Home 
Administration,  700  W.  Capitol.  Post  Office 
Box  2778,  Little  Rock,  Arkansas  72203 

California 

State  Director,  Farmers  Home 
Administration.  Suite  F,  194  West  Main 
Street,  Woodland.  California  95695-2915 

Colorado 

State  Director,  Farmers  Home 
Administration,  Room  231,  «l  Diamond 
Plaza,  2490  West  26th  Avenue,  Denver. 
Colorado  80211 

Delaware  /  Maryland 

State  Director,  Farmers  Home 
Administration.  2319  South  DuPont 
Highway,  Dover,  Delaware  19901 

Florida 

State  Director,  Farmers  Home 
Administration,  Room  214.  Federal 
Building.  410  SE.  First  Avenue,  Gainesville, 
Florida  32602 

Georgia 

State  Director,  Farmers  Home 
Administration.  Stephens  Federal  Building, 
355  E.  Hancock  Street,  Athens,  Georgia 
30610 
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Hawaii 

Slate  Director,  Fanners  Home 
Administration,  Room  311,  Federal 
Building.  154  Wainanuenue  Avenue.  Hilo. 
Hawaii  96720 

Idaho 

Slate  Director,  Fanners  Home 
Administration.  3232  Elder  Street,  Boise. 
Idaho  83705 

Illinois 

State  Director,  Farmers  Home 
Administration,  Illini  Plaza,  Suite  103, 1817 
South  Neil  Street.  Champaign.  Illinois  61820 

Indiana 

State  Director,  Farmers  Home 
Administration.  Suite  170a  5610 
Crawfordsville  Road,  Indianapolis.  Indiana 
46224 

Iowa 

State  Director,  Farmers  Home 
Administration.  Room  873,  Federal 
Building.  210  Walnut  Street,  Des  Moines. 
Iowa  50309 

Kansas 

State  Director.  Fanners  Home 
Administration.  Room  176.  Federal 
Building.  444  South  East  Quincy  Street 
Topeka,  Kansas  66683 

Kentucky 

State  Director,  Farmers  Home 
Administration,  333  Waller  Avenue. 
Lexington.  Kentucky  40504 

Louisiana 

State  Director,  Farmers  Home 
Administration,  3727  Government  Street. 
Alexandria.  Louisiana  71302 

Maine 

State  Director,  Fanners  Home 
Administration.  USDA  Office  Building. 
Orona,  Maine  04473 

Mass/ConiL/RI 

State  Director,  Fanners  Home 
Administration.  451  West  Street  Amherst 
Massachusetts  01002 

Michigan 

State  Director,  Farmers  Home 

Administration,  Room  209, 1405  South 
Harrison  Road.  East  Lansing,  Michigan 
48823 

Minnesota 

Slate  Director,  Farmers  Home 
Administration.  252  Federal  Office  Building 
and  U.S.  Courthouse,  316  N.  Robert  Street 
St.  Paul,  Minnesota  55101 

Mississippi 

Stale  Director,  Farmers  Home 
Administration.  Suite  831,  Federal  Building. 
100  West  Capital  Street,  Jackson. 
Mississippi  39269 

Missouri 

State  Director.  Farmers  Home 
Administration.  555  Vandiver  Drive, 
Columbia.  Missouri  65202 


Montana 

State  Director,  Fanners  Home 
Administration,  Room  324.  Federal 
Building,  iO  East  Babcock  Street  Post 
Office  Box  850,  Bozeman,  Montana  59715 

Nebraska 

State  Director,  Fanners  Home 
Administralion,  Room  308,  Federal 
Building,  100  Centennial  Mall  North. 
Lincohi.  Nebraska  68508 

New  Jersey 

State  Director,  Fanners  Home 
Administration.  100  High,  Suite  100.  Mount 
Holly,  New  Jersey  08060 

New  Mexico 

State  Director,  Farmers  Home 
Administration,  Room  3414.  Federal 
Building,  517  Gold  Avenue,  SW.. 
Albuquerque,  New  Mexico  87102 

New  York 

State  Director,  Farmers  Home 

Administration,  Room  871,  James  M. 
Hanley  Federal  Building,  100  S.  Clinton 
Street  Syracuse.  New  York  13260 

North  Carolina 

State  Director,  Farmers  Home 
Administration,  Room  525.  310  New  Bern 
Avenue.  Raleigh.  North  Carolina  27601 

North  DakoU 

State  Director,  Farmers  Home 
Administration.  Room  206.  Federal 
Building,  Third  and  Rosser,  Post  Office  Box 
1737,  Bismark.  North  Dakota  58502 

Ohio 

State  Director,  Fanners  Home 
Administration,  Room  507,  Federal 
Building.  200  North  High  Street  Columbus, 
Ohio  43215 

Oklahoma 

State  Director,  Farmers  Home 
Administration.  Agricultural  Center  Office 
Building.  Stillwater.  Oklahoma  74074 

Oregon 

State  Director.  Farmers  Home 
Administration,  Room  1590,  Federal 
Building.  1220  SW.  3rd  Avenue,  Portland. 
Oregon  97204 

Pennsylvania 

State  Director.  Farmers  Home 
Administration.  Room  730.  Federal 
Building,  Post  Office  Box  905.  Harrisburg. 
Pennsylvania  17108 

Puerto  Rico 

Stale  Director,  Fanners  Home 

Administration,  Room  623.  Federico 
Degetau,  Federal  Building,  Carlos  Chardon 
Street  Hato  Rey.  Puerto.  R'co  00918 

South  Carolina 

State  Director.  Farmers  Home 
Administration.  Strom  Thurmond  Federal 
Building.  Room  1007, 1835  Assembly  Street 
Columbia,  South  Carolina  29201 

South  Dakota 

State  Director.  Farmers  Home 
Administration,  Room  308,  Federal 


Building.  200  4th  Street  SW„  Huron.  South 
Dakota  57350 

Tennessee 

State  Director.  Farmers  Home 
Administration.  Room  538.  Federal 
Building.  801  Broadway.  Nashville. 
Tennessee  37203 

Texas 

State  Director,  Farmers  Home 
Administratioa  Suite  102.  Federal  Building. 
101  South  Main.  Temple,  Texas  76501 

Utah/Nevada 

State  Director,  Farmers  Home 
Administration,  Room  5438,  Wallace  F. 
Bennett  Federal  Building,  125  South  State 
Street  Salt  Lake  City,  Utah  84138 

Vermont/NJI. 

State  Director,  Farmers  Home 
Administration,  141  Main  Street.  Post 
Office  Box  588.  Montepelier,  Vermont  05602 

Virginia 

State  Director.  Farmers  Home 
Administration,  Room  8213,  Federal 
Building,  400  North  Eighth  Street 
Richmond,  Virginia  23240 

Washington 

State  Director,  Farmers  Home 

Administration,  Room  319,  Federal  Office 
Building,  Post  Office  Box  2427.  Wenatchee. 
Washington  96807 

West  Virginia 

State  Director,  Fanners  Home 
Administratioa  75  High  Street,  Post  Office 
Box  67a  Morgantown.  West  Virginia  26505 

Wisconsin 

State  Director,  Fanners  Home 
Administration.  1257  Main  Street,  Stevens 
Point,  Wisconsin  54481 

Wyoming 

State  Director,  Farmers  Home 
Administration,  Room  1005,  Federal 
Building.  100  East  B.  Street  Casper, 
Wyoming  82602 
Authorities:  42  USC  148a  7  CFR  2.23.  7  CFR 

2.70. 
Dated:  December  5. 1988. 

^eal  Sox  Johnson, 

Acting  Administrator  Farmers  Home 

Administration. 

[FR  Doc.  88-29636  Filed  12-23-88:  8:45  amj- 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 
ACnOH:  Notice  of  ATBCB  Meeting. 
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StlMMARY:  The  Architecfural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  9:00  AM  to  3:00  PM.  on 
Wednesday.  January  11. 1989,  in  the 
Prince  of  Wales  Room.  New  Orleans 
Hilton  Riverside  and  Towers  Hotel,  #2 
Poydras  Street,  New  Orleans.  Louisiana. 

ITEMS  ON  THE  AGENDA:  Public  Affairs 
Plan;  FY  1988  Annual  Report  to 
Congress:  process  for  the  selection  of 
the  General  Counsel  (this  portion  of  the 
meeting  will  be  in  Closed  Session); 
Freedom  of  Information  Act  (FOIA); 
compliance  and  enforcement  report 

A  public  forum  will  be  held 
immediately  after  the  business  portion 
of  the  meeting.  Public  participation  is 
invited  to  discuss  the  issues  relevant  to 
the  Architectural  Barriers  Act  and  the 
ATBCB.  Individuals  or  organizations 
interested  in  testifying  must  contact  the 
Board  for  further  information. 
date:  Wednesday.  January  11, 1989. 9:00 
a.m.-3:00  p.m. 

address:  Prince  of  Wales  Room,  New 
Orleans  Hilton  Riverside  and  Towers 
Hotel.  #2  Poydras  Street,  New  Orleans. 
Louisiana. 

The  Planning  and  Budget  Committee 
and  the  Executive  Committee  of  the 
ATBCB  will  meet  on  Tuesday.  January 
11, 1989,  from  9:00  AM  to  4:00  PM  in  the 
Prince  of  Wales  Room,  New  Orleans 
Hilton  Riverside  and  Towers  Hotel.  #2 
Poydras  Street  New  Orleans,  Louisiana. 
Some  portions  of  the  committee 
meetings  will  be  closed. 

FOR  FURTHER  INFORSIATION  CONTACT: 

Barbara  A.  Gilley,  Administrative 
Officer,  (202)  653-7834  (voice  or  TDD). 

Lawrence  W.  Roffee, 

Executive  Director. 

[FR  Doc.  88-29598  Filed  12-23-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

[Gas*  No.  OEE-1-SS] 

Order  Renewing  Temporary  Denial  of 
Export  PrivUeges;  Wilfried  Lange  et  aL 

In  the  Matter  of:  Wilfried  Lange, 
individually  and  doing  business  as 
Purchasing  Pool  Company  and  PPC  Computer 
Handles  GmbH,  AM  Stelg  3,  8913  Schondorf, 
Federal  Republic  of  Germany,  Respondents. 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  788.19  of  the  Export  Adminisfration 
Regulations.  15  CFR  Parts  768-799  (the 


Regulations),'  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  app.  2401-2420  (1982  and  Supp.  Ill 
1985),  as  amended  by  Pub.  L 100-418. 
102  Stat  1107  (August  23. 1988)  (the  Act), 
has  asked  the  Assistant  Secretary  for 
Export  Enforcement  *  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Wilfried  Lange 
(Lange).  individually  and  doing  business 
as  Purchasing  Pool  Company  (PPC)  and 
PPC  Computer  Handles  GmbH  (PCH). 
The  initial  order  was  issued  on  April  20. 
1988  (53  Fed.  Reg.  15253,  April  28. 1988). 
It  was  renewed  effective  June  20. 1988 
(53  FR  23294.  June  21. 1988).  and  was 
renewed  again  on  August  19. 1988  (53  FR 
32639.  August  26, 1988)  and  on  October 
18, 1988  (53  FR  43249,  October  26, 1988). 

In  its  renewal  request  of  November  25, 
1988,  the  Department  states  that  as  a 
result  of  an  ongoing  investigation,  it 
continues  to  have  reason  to  believe  that 
on  numerous  occasions  since  the  end  of 
1985,  Lange  and  PPC  have  reexported, 
without  the  required  reexport 
authorizations  from  the  Department 
U.S. -origin  computers  which  are 
confrolled  for  reasons  of  national 
security  from  West  Germany  to  Austria. 
Yugoslavia  and  Hungary.  The 
Department  is  continuing  to  try  to  obtain 
documents  that  will  further  substantiate 
its  belief. 

The  Department  also  believes  that,  in 
connection  with  its  investigation  into  the 
trade-related  activities  of  Lange  and 
PPC.  Lange  and  PPC  have  provided  the 
Department  with  false  and  misleading 
information.  Specifically,  based  on 
additional  documentation  the 
Department  has  obtained  since  it  made 
its  initial  request  the  Department  has 
reason  to  believe  that  Lange  and  PPC 
have  provided  it  with  false  invoices  in 
an  effort  to  hide  the  fact  that  they  have 
reexported  certain  controlled  U.S.-origin 
commodities  from  West  Germany 
without  the  required  reexport 
authorizations. 

The  Department  further  states  that  its 
investigation  continues  to  give  it  reason 
to  believe  that  a  contract  for  two  U.S.- 
origin  computers  which  are  controlled 
for  reasons  of  national  seciirity 
presently  exists  between  Lange  and  PPC 
and  a  Czechoslovakian  foreign  trading 


•  Effective  October  1. 1988.  the  Expori 
Administration  Regulations  were  redesignated  at  IS 
CFR  Parts  788  through  799  (53  FR  37751.  September 
28. 1988).  The  tranifer  merely  changed  the  iirsl  > 
number  of  each  Part  from  "3"  to  "7."  Until  such  time 
as  the  Code  of  Federal  Regulations  is  repubhshed. 
the  Regulations  may  be  found  in  IS  CFR  Parts  368- 
399  (1988). 

*  In  accordance  with  Department  Organizatiofl 
Order  50-1.  dated  March  23. 1988.  the  Assistant 
Secretary  for  Export  Enforcement  is  now  the 
Department  official  who  issues  temporary  denial 
orders. 


firm,  and  that,  in  a  possible  attempt  to 
fulfill  that  contract.  Wilfried  Lange. 
doing  business  under  the  new  name  of 
PPC  Computer  Handles  GmbH,  recently 
tried  to  obtain  two  U.S.-origin 
computers. 

The  Department  states  that,  viewed  as 
a  whole,  the  above-described  events 
concerning  the  past  activities  of  Lange, 
PPC  and  PCH  demonstrate  that  they  are 
involved  in  a'^cheme  to  obtain 
controlled  U.S.-origin  commodities, 
lawfully  or  otherwise,  take  possession 
of  them  in  West  Germany  and  then 
reexport  them,  oftentimes  to  proscribed 
destinations,  without  obtaining  the 
required  reexport  authorizations. 
Accordingly,  the  Department  believes 
that  the  activities  of  Lange,  PPC  and 
PCH  show  a  pattern  of  disregard  for  the 
Act  and  the  Regulations. 

The  Department  continues  to  believe 
that  the  past  activities  of  Lange,  PPC 
and  PCH  establish  that  the  violations  of 
the  Act  and  the  Regulations  which  they 
are  suspected  of  having  committed  and 
which  the  Department  is  presently 
investigating  were  deliberate  and  covert 
and  are  likely  to  occur  again  unless 
appropriate  action  is  taken  to  reduce  the 
likelihood  that  Lange,  PPC  and  PCH  can 
continue  to  acquire  U.S.-origin  goods 
either  inside  or  outside  of  the  United 
States. 

Fiu-thermore,  the  Department 
continues  to  believe  that  in  order  to 
reduce  the  likelihood  that  Lange,  PPC 
and  PCH  will  continue  to  engage  in 
activities  which  are  in  violation  of  the 
Act  and  the  Regulations,  a  temporary 
denial  order  naming  Wilfried  Lange, 
Purchasing  Pool  Company  and  PPC 
Computer  Handles  GmbH  '  is  necessary 
to  give  notice  to  companies  in  the 
United  States  and  abroad  that  they 
should  cease  dealing  with  these  parties 
in  fransactions  involving  U.S.-origin 
goods. 

Therefore,  based  on  the  showing 
made  by  the  Department  in  its  request 
for  renewal,  which  neither  Lange,  PPC 
nor  PCH  has  opposed.  I  find  that  an 
order  temporarily  denying  export 
privileges  to  Lange.  PPC  and  PCH  is 
necessary  in  the  public  interst  to  prevent 
an  imminent  violation  of  the  Act  and  the 
Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  Lange.  PPC 
and  PCH  in  goods  and  technical  data 
subject  to  the  Act  and  the  regulations  in 


■  To  date.  PPC  Computer  Handles  GmbH  has  not 
been  subject  to  a  temporary  denial  order.  However, 
since  the  department  has  reason  to  believe  that 
Wilfried  Lange  is  now  doing  business  as  PPC 
Computer  Handles  GmbH,  the  Department  is  hereby 
also  temporarily  denying  the  U.S.  expori  privileges 
of  that  company. 
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order  to  reduce  die  substantial 
likelihood  diat  Lange,  PPC  and  PCH  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby 

Ordered 

I.  All  outstanding  validated  export 
licenses  in  which  Wilfried  Lange, 
Purchasing  Pool  Company  or  PPC 
Computer  Handles  GmbH  appear  or 
participate,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Lange's.  PPC's  and  Pen's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

n.  Respondents  Wilfried  Lange, 
Purchasing  Pool  Company  and  PPC 
Computer  Handles  GmbH,  all  with  an 
address  at  AM  Stelg  3,  8913  Schondorf, 
Federal  Republic  of  Germany,  their 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  bom  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation. 
direcUy  or  indirectiy,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
fmancing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

in.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 


business  organization  with  which  Lange, 
PPC  or  PCH  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

rV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
states  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
fi«m  the  Office  of  Export  Licensing 
shall  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directiy  or 
indirecUy,  or  cany  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Lange,  PPC  or  PCH  or 
any  related  party,  or  whereby  Lange, 
PPC  or  PCH  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interst  or  participation  therein, 
direcdy  or  indirectiy:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment  or  diversion  of  any 
conunodity  or  technical  data  exported  in 
whole  or  in  part  or  to  be  exported  by, 
to,  or  for  Lange,  PPC  or  PCH  or  any 
related  party  denied  export  privileges; 
or  (b)  order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  9  788.19(e)  of  die  Regulations,  Lange. 
PPC  or  PCH  may,  at  any  time,  appeal 
this  temporary  denial  order  by  filing 
widi  the  Office  of  Administrative  Law 
Judges,  U.S.  Department  of  Commerce, 
Room  H-6716, 14th  Sti-eet  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  a  full  written  statement  in 
support  of  the  appeal. 

VI.  This  order  shall  remain  in  effect 
for  60  days. 

VII.  In  accordance  with  the  provisions 
of  S  788.19(d)  of  die  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Lange,  PPC 
or  PCH  may  oppose  a  request  to  renew 
this  temporary  denial  order  by  filing  a 
written  submission  with  the  Assistant 
Secretary  for  Export  Enforcement,  which 
be  received  not  later  than  seven  days 
before  the  expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 


on  Lange,  PPC  and  PCH  and  this  order 
shall  be  published  in  the  Federal 
Register. 

Effective  Date:  Deceml>er  17, 1988. 
G.  Philip  Hughes, 

Assistant  Secretary  for  Export  Enforcement 
(FR  Doc.  88-29602  Filed  12-23-88:  845  am 

BUJJNQ  CODE  3S1(M>T-M 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fisltery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils)  will  hold  public 
hearings  on  Draft  Amendment  2  to  the 
Fishery  Management  Plan  for  Spiny 
Lobster  in  the  Gulf  of  Mexico  and  South 
Atlantic.  The  Councils,  through  the  draft 
amendment,  are  proposing  a  regulatory 
amendment  procedure  under  which  the 
State  of  Florida  could  propose  certain 
types  of  rules  directly  to  the  Director. 
Southeast  Region,  NMFS,  for 
implementation  in  Federal  waters. 

DATES:  The  public  hearings  will  begin  at 
7:00  p.m.,  and  will  adjourn  at  10:00  p.m.. 
on  Wednesday.  January  11. 1989,  and 
Thursday.  January  12, 1989.  Public 
comment  period  ends  January  13, 1989. 

ADDRESSES:  The  public  hearings  will 
take  place  January  11, 1989,  at  the  City 
Commissioners'  Meeting  Room,  310 
Fleming  Street.  Key  West.  Florida,  and 
on  January  12  at  the  Marathon  High 
School  Cafeteria,  350  Sombrero  Beach 
Road,  Marathon,  Florida.  Individuals 
and  organizations  unable  to  attend  the 
hearings  may  comment  in  writing  to: 
Wayne  E.  Swingle.  Gulf  of  Mexico 
Fishery  Management  Council,  5401  West 
Kennedy  Boulevard.  Suite  881.  Tampa. 
FL  33609, 

FOR  FURTHER  INFORMATION  CONTACT. 

Wayne  E.  Swingle,  Gulf  of  Mexico 
Fishery  Management  Council,  813-228- 
2815. 

Dated:  December  20. 1988. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management.  National  Marine  Fisheries 
Sen-ice. 
[FR  Doc.  88-29616  Filed  12-23-88:  8:45  am] 
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Mid-Atlantic  Fishery  Management 
Council  and  the  South  Atlantic  Rshery 
Management  Council;  Atlantic 
Swordflsh  Regulatory  Amendment; 
Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  Mid-Atlantic  and  the 
South  Atlantic  Fishery  Management 
Councils  will  hold  public  hearings  and 
provide  comment  periods  to  solicit 
public  input  into  the  proposed  regulatory 
amendment  to  the  Atiantic  Swordfish 
Fishery  Management  Plan.  A  measure  to 
require  mandatory  dealer  reporting  will 
be  discussed.  Dealers  would  be  required 
to  provide  NMFS  with  weight  and  price 
information  for  swordfish  and  related 
bycatch  species,  and  pertinent 
information  on  landings. 

DATES:  The  hearing  scheduled  by  the 
Mid-Atlantic  Fishery  Management 
Council  will  be  held  Wednesday, 
January  4. 1989,  at  7:30  p.m.  The  South 
Atlantic  Fishery  Management  Council 
has  scheduled  a  hearing  for  Tuesday, 
January  10, 1989,  at  7:00  p.m.  The  public 
comment  period  will  close  January  31, 
1989. 

ADDRESSES:  The  Mid-Atlantic  Fishery 
Management  Council  hearing  scheduled 
for  January  4  will  take  place  at  the 
Guest  Quarters  Suite  Hotel,  near 
Baltimore/Washington  International 
Airport.  1300  Concourse  Drive. 
Linthicum,  Maryland. 

The  South  AUantic  Fishery 
Management  hearing  scheduled  for 
January  10  will  take  place  at  the 
Broward  County  Governmental  Center. 
115  South  Andrews  Avenue,  Room  515, 
Ft.  Launderdale,  Florida. 

Written  comments  should  be  sent  to 
John  C.  Bryson,  Executive  Director,  Mid- 
Atiantic  Fishery  Management  Council, 
Room  2115  Federal  Building.  300  South 
New  Street,  Dover,  DE  19901;  or  Robert 
K.  Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston.  SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT 

John  C.  Bryson,  Executive  Director,  Mid- 
AUantic  Fishery  Management  Council, 
302-674-2331,  concerning  the  hearing 
scheduled  by  the  Mid-Atiantic  Fishery 
Management  Council.  Contact  Carrie 
R.F.  Knight,  Public  Information 
Specialist  South  Atlantic  Fishery 
Management  Council,  803-571-4366, 
concerning  the  hearing  scheduled  by  the 
South  Atiantic  Fishery  Management 
Council. 
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Date:  December  20, 1988. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[re  Doc.  88-29617  Filed  12-23-88;  8:45  am] 

BILUNQ  COOC  3510-22-M 


[Modification  No.  1  to  PermK  No.  502] 

Marine  Mammals;  Modification  of 
Permit;  Dr.  Louis  RIgley  (P270A) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (dj  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  502  issued  to  Dr.  Louis 
Rigley,  Division  of  Natural  and 
Mathematical  Sciences,  Dickinson  Stale 
College,  Dickinson,  North  Dakota  58601. 
on  July  2, 1985  (50  FR  28239)  is  modified 
in  the  following  manner 

Section  B.7  is  replaced  by: 

7.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31, 
1990. 

This  modification  becomes  effective 
on  December  31. 1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Highway.  Room  7324,  Silver  Spring, 
Maryland  20910;  Regional  Director, 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and  Regional  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way,  NE.,  BIN 
C15700,  Seattle,  Washington  98115. 

Date:  December  20, 1988. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

(FR  Doc.  88-29673  Filed  12-23-88;  8:45  am] 

MLUNO  COOC  M10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Conversion  of  Import  Limits  and 
Charges  Based  on  the  implementation 
of  the  Harmonized  System 

December  21, 1988. 
agency:  Committee  for  tiie 
Implementation  of  Textile  Agreements 
(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  concerning 
the  conversion  of  limits  and  charges. 

EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold  and  Diana  Solkoff, 
International  Trade  Specialists.  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce,  (202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  11651  of  March  3, 1972, 
as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  January  1, 1989  the  United  States 
Government  will  implement  the 
Harmonized  Tariff  Schedule  (HTS).  As  a 
result,  all  import  limits  and  charges  are 
being  converted  to  metric  units.  For  your 
reference,  the  non-calendar  year 
agreements  include  those  agreements 
with  Bangladesh.  Brazil.  Bulgaria. 
Colombia.  Czechoslovakia,  die 
Dominican  Republic,  Indonesia, 
Mauritius,  Panama,  Peru,  Sri  Lanka, 
Turkey  and  Uruguay.  The  conversion 
factors,  in  addition  to  changes  in  the 
coverage  of  certain  categories,  are 
described  in  the  letter  published  below, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  For  The  Implementation  of  Textile 
Agreements 

December  21. 1988 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  Under  tiie  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854],  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed,  effective  on  January  1, 1989.  to 
convert  the  units  of  measure  for  all  import 
limits  and  import  charges  to  metric  units  in 
order  to  facilitate  implementation  of  the 
textile  and  apparel  import  restraint  program 
and  the  non-calendar  year  agreements.  These 
changes  are  based  upon  the  implementation 
of  the  Harmonized  System  on  January  1, 1989. 

The  units  of  measure  shall  be  converted  as 
follows: 

1.  Square  yards  or  squire  yards  equivalent 
shall  be  converted  to  square  meters  or  square 
meters  equivalent  respectively,  at  a  rate  of 
0.83612736. 

2.  Pounds  shall  be  converted  to  kilograms 
at  a  rate  of  0.45359237. 

3.  Square  feet  shall  be  converted  to  square 
meters  at  a  rate  of  0.09290304. 

New  categories  are  237.  439  and  839 
(Category  237  is  currently  337  and  637.)  A 
description  of  the  content  of  these  categories 
is  published  in  the  CORRELATION. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
U.SC.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implemtation  of 
Textile  Agreements. 

[FR  Doa  88-29614  Filed  12-23-88:  8:45  am] 
MLUNO  COM  SSIO-ON-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list 

SUMMARY:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  January  24. 1989. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.8.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  p-oposed  to  add  the  following 
commodities  to  Procurement  List  1989, 
which  was  published  on  November  15. 
1988  (53  FR  46018): 

Pants,  Woman's 


8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01- 


189-9909 
189-9911 
189-9913 
189-9915 
-189-9920 
■189-9918 
■190-9274 
■190-0272 
■190-9276 
■189-9918 
"Xov '  UU23 
-189-9925 
-190-9278 
-190-9280 


8410-01- 
8410-01- 
8410-01- 
8410-01- 
8410-01 
8410-01- 
8410-01 
841CM)1 
8410-01 
8410-01 
8410-01 
841(Mn 
8410-01 
8410-01 


-189-9910 
-189-9912 
■189-9914 
-189-9919 
-189-9921 
-189-9917 
-190-9271 
-190-9273 
-190-9277 
-189-9922 
-189-9924 
-190-4257 
-190-9279 
-190-9281 


8410-01-189-0926  8410-01-190-9275 

8410-01-189-9927  8410-01-189-9928 

8410-01-189-9929  8410-01-189-9930 

8410-01-189-9931  8410-01-188-9932 

Topper,  Woman's 

8410-01-187-9636  8410-01-187-9637 

8410-01-187-9628  8410-01-187-9629 

8410-01-187-9630  8410-01-187-9631 

8410-01-187-9642  8410-01-187-8643 

8410-01-187-9644  8410-01-187-0645 

8410-01-187-9632  8410-01-187-9633 

8410-01-187-9634  8410-01-187-0635 

8410-01-187-0650  8410-01-187-0651 

8410-01-187-9652  8410-01-187-9653 

8410-01-187-9638  8410-01-187-9639 

8410-01-187-9640  8410-01-187-0641 

8410-01-187-9658  8410-01-187-9659 

8410-01-187-9710  8410-01-187-9660 

8410-01-187-9661  8410-01-187-9662 

8410-01-187-9663  8410-01-187-9664 

8410-01-187-9665  8410-01-187-9646 

8410-01-187-9647  8410-01-187-9648 

8410-01-187-0649  8410-01-187-0674 

8410-01-187-9686  8410-01-187-9687 

8410-01-187-9688  8410-01-187-9705 

8410-01-187-0706  8410-01-187-9707 

8410-01-187-9708  a*"- 0-01-187-9697 

8410-01-187-0698  8410-01-187-9699 

8410-01-187-9700  8410-01-187-9709 

8410-01-187-9675  8410-01-187-9676 

8410-01-187-9677  8410-01-187-9654 

8410-01-187-0655  8410-01-187-9656 

8410-01-187-9657  8410-01-187-9682 

8410-01-187-9683  8410-01-187-9684 

8410-01-187-9685  8410-01-187-0711 

8410-01-187-9689  8410-01-187-0690 

8410-01-187-9691  8410-01-187-9692 

8410-01-187-9668  8410-01-187-9667 

8410-01-187-9668  8410-01-187-9669 

8410-01-187-9670  8410-01-187-9671 

8410-01-187-9672  8410-01-187-9673 

8410-01-187-9693  8410-01-187-9694 

8410-01-187-0695  8410-01-187-9696 

8410-01-187-9678  8410-01-187-9679 

8410-01-187-9680  8410-01-187-8681 

8410-01-187-9701  8410-01-187-9702 

8410-01-187-9703  8410-01-187-9704 
Beveriy  L.  Milkman, 
Executive  Director. 
[FR  Doc.  88-29575  Filed  12-23-88: 8:45  am] 

MLUNO  COOE  W2a-33-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

(CPSC  Docket  No.  89-C0003] 

Ttte  Toro  Company,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  tlie 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  the  Toro 
Company,  a  corporation. 

date:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  January 
11, 1989. 

address:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  H.  Goldstein,  Directorate  for 
Compliance  and  Administrative 
Litigation.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  492-6628. 
Date:  December  20, 1988. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

supplementary  information: 

In  the  Matter  of  THE  TORO  COMPAlNTif .  a 
corporation. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  The  Toro 
Company,  a  corporation  (hereinafter, 
"Toro"),  and  the  staff  of  the  Consumer 
Product  Safety  Commission  (hereinafter, 
"staff),  is  a  compromise  resolution  of 
the  matter  described  herein,  without  a 
hearing  or  determination  of  issues  of 
law  and  fact. 

I.  The  Parties 

2.  Toro  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware,  with  its  principal  corporate 
offices  located  at  8111  Lyndale  Avenue 
South.  Minneapolis.  Minn. 

3.  Toro  has  manufactured  certain 
riding  lawn  mowers,  identified  further  in 
paragraphs  6  and  7  below  (hereinafter, 
"riding  lawn  mowers"),  (a)  for  sale  to  a 
consumer  for  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  or  (b)  for  the  personal  use, 
consumption  or  enjoyment  of  a 
consimier  in  or  around  a  permanent  or 
temporary  household  or  residence. 
These  riding  lawn  mowers  are 
"consumer  products"  within  the 
meaning  of  section  3(a)(1)  of  the 
Consimier  Product  Safety  Act 
(hereinafter.  "CPSA").  15  U  .S.C. 
2052(a)(1). 
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4.  Toro  manufactured  and  sold  the 
riding  mowers  through  authorized 
dealers  throughout  the  United  States. 
Toro,  therefore,  is  a  "manufacturer"  of  a 
"consumer  product"  which  is 
"distributed  in  commerce."  as  those 
terms  are  defined  in  sections  3(a)  (1),  (4) 
and  (11)  of  the  CPSC.  15  U.S.C.  2052(a) 
(1),  (4)  and  (11). 

5.  The  "staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency 
established  by  Congress  pursuant  to 
section  4  of  the  CPSA.  15  U.S.C.  2053. 

II.  The  Product 

6.  Toro  manufactured  and  distributed 
approximately  46,000  riding  lawn 

.  mowers  from  1972  through  1979.  The 
products  were  sold  as  model  numbers 
56575,  56025,  56027,  56030,  56033,  and 
^      56044. 

7.  The  riding  lawn  mowers  have  a 
gasoline-powered  engine  directly 
beneath  the  rider's  seat,  a  battery- 

.    powered  electric  starter,  and  a  back-up 
manual  start  system  which  is  located  on 
top  of  the  engine.  The  manual  start 
system  can  be  used  when  the  battery 
has  not  been  charged  or  the  electric 
starter  is  otherwise  inoperative.  It  is 
used  by  (a)  lifting  the  rider's  seat,  which 
is  hinged  at  the  rear  of  the  mower,  so 
that  it  swings  away  from  over  the  top  of 
the  engine  to  a  position  at  the  rear  of  the 
mower,  (b)  inserting  the  knotted  end  of 
the  starter  rope  into  a  cut  out  opening  in 
the  circular  metal  starter  cup  on  top  of 
the  engine,  and  winding  the  rope  around 
the  outside  of  the  starter  cup,  and  (c) 
pulling  the  rope  hard,  thereby  causing 
the  starter  to  rotate  rapidly  and  start  the 
engine.  Once  the  engine  has  started,  the 
starter  cup  continues  to  rotate  at  high 
speed.  The  operator  is  expected  to 
swing  the  seat  back  in  place  over  the  top 
of  the  engine,  sit  down  on  the  seat,  and 
proceed  to  operate  the  riding  lawn 
mower. 

III.  Staff  Allegations  of  a  Defect  in  the 
Riding  Lawn  Mower  and  of  a  Failure  by 
Toro  To  Comply  With  the  Reporting 
Requirements  of  Section  15(b)  of  the 
CPSA 

8.  The  riding  lawn  mowers 
manufactured  between  1972  and  1979 
are  constructed  in  a  maimer  that  the 
rider's  seat  is  hinged  so  that  it  swings  to 
the  rear  of  the  mower,  thereby  creating 
the  potential  for  contact  with  the 
exposed  rotating  starter  cup  by 
consumers  who,  after  starting  the 
engine,  inadvertently  fail  to  return  tlie 
seat  to  its  position  over  the  engine 
before  sitting  down. 

9.  In  addition  to  the  allegations 
contained  in  paragraph  8  above,  under 
certain  circumstances,  the  engine  in 


certain  of  the  riding  lawn  mowers 
produced  by  Toro  in  1973  can  be  started 
with  the  transmission  partially  in  gear 
(rather  than  in  neutral),  thereby  causing 
the  mower  to  move  forward  upon  being 
started,  and  possibly  causing  the 
consumer  to  fall  back  on  the  exposed 
rotating  starter  cup  before  the  rider's 
seat  has  been  returned  to  its  position 
over  the  engine. 

10.  In  addition  to  the  allegations 
contained  in  paragraph  8  above,  and 
with  respect  to  riding  lawn  mowers 
manufactured  by  Toro  between  1972  and 
1976,  if  the  consumer  accidentally 
bumps  the  gear  shift,  the  riding  lawn 
mower  can  jump  into  gear,  thereby 
possibly  causing  the  consumer  to  fall 
back  on  the  exposed  rotating  starter  cup 
before  the  rider's  seat  has  been  returned 
to  its  position  over  the  engine.  Riding 
lawn  mowers  manufactured  by  Toro 
after  1976  added  a  seat  switch  to  the 
interlock  system  so  that  the  operator 
must  be  on  the  seat  at  all  times  when 
the  blade  control  system  or  the  traction 
control  system  are  engaged;  otherwise 
the  engine  will  stop. 

11.  During  the  period  between  July 
1984  and  August  1985,  the  Commission 
staff  mailed  to  Toro  five  in-depth 
inspection  reports.  One  additional  in- 
depth  inspection  report  was  mailed  to 
Toro  by  the  Commission  staff  in  August 
1987.  In  addition,  two  lawsuits  were 
filed  against  Toro,  respectively  in  1976 
and  1984;  one  additional  claim  was 
submitted  against  Toro,  which  was 
settled  in  1984  without  the  filing  of  a 
lawsuit;  and  one  separate  letter  was 
mailed  to  Toro  in  1988  by  an  attorney 
representing  a  potential  claimant  for  a 
laceration  injury.  All  of  these  reports 
allege  that  consumers  had  received 
lacerations  to  the  buttocks  when  the 
consumer  fell  or  inadvertently  sat  on  the 
exposed  rotating  starter  cup. 

12.  The  lacerations  reported  to  Toro 
were,  in  some  cases,  severe  and 
required  many  stitches  to  close. 

13.  The  Conunission  staff  alleges  that 
one  or  more  of  the  characteristics 
described  in  paragraphs  8-10  above, 
constitute  a  design  defect  within  the 
meaning  of  the  Consumer  Product  Safety 
Act. 

14.  Toro  knew  or  should  have  known 
no  later  than  August  1985  that  the 
rotating  starter  cup  was  susceptible  to 
being  sat  on  by  users  of  the  riding  lawn 
mower,  and  that  severe  lacerations 
could  result  if  a  consumer  either  fell  or 
inadvertently  sat  on  the  rotating  starter 
cup  while  the  rider's  seat  was  in  the 
raised  position. 

15.  Toro  had  received  sufficient 
information  no  later  than  August  1985  to 
reasonably  support  the  conclusion  that 
riding  lawn  mowers,  described  in 


paragraphs  6  and  7  hereof,  contained  a 
defect  which  could  create  a  substantial 
product  hazard,  but  the  company  failed 
to  report  such  information  to  the 
Commission  in  a  timely  manner  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b). 

/v.  Allegations  by  the  Toro  Company  of 
the  Absence  of  Any  Defect  or  Reporting 
Obligations 

16.  Toro  denies  each  and  all  of  the 
staff  allegations  with  respect  to  its 
riding  lawn  mowers.  It  further  and 
specifically  denies  that  its  riding  lawn 
mowers  contain  a  defect  which  creates 
or  which  could  create  a  substantial 
product  hazard  within  the  meaning  of 
section  15(a)  of  the  CPSA,  15  U.S.C. 
2064(a),  and  further  specifically  denies 
any  obligation  to  report  information  to 
the  Commission  under  section  15(b)  of 
the  CPSA.  15  U.S.C.  2064(b).  with 
respect  to  these  riding  lawn  mowers. 

Specifically  and  without  limitation  on 
any  of  the  denials  set  forth  above,  Toro 
alleges  that  there  are  no  design  defects 
within  the  meaning  of  the  Consumer 
Product  Safety  Act  and  alleges  that  the 
incidents  described  by  the  Commission 
staff  were  caused  under  highly  unusual 
circumstances  or  possibly  through 
inappropriate  use  by  the  operator  and 
does  not  admit  any  liability  for  any 
accidents  or  injuries  with  respect  to  the 
incidents  so  described. 

V.  Agreement  of  the  Parties 

17.  Toro  and  the  staff  agree  that  the 
Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

18.  Toro  agrees  to  settle  the 
Commission's  claim  for  a  civil  penalty 
by  payment  of  the  amount  of  $75,000 
within  30  days  of  final  acceptance  of 
this  Settlement  Agreement  by  the 
Commission  and  service  of  the 
Commission's  Order  on  Toro.  This 
payment  is  made  in  settlement  of 
disputed  allegations  by  the  staff  that 
Toro  violated  the  reporting  requirements 
of  section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b],  with  regard  to  riding  lawn 
mowers  manufactured  by  Toro  between 
1972  and  1979,  and  is  made  in  the 
interest  of  avoiding  the  time  and  cost  of 
litigation.  Toro  makes  no  admission  of 
any  fault,  liability  or  statutory  violation. 
The  Commission  does  not  make  any 
determination  that  such  riding  lawn 
mowers  described  in  paragraphs  6  and  7 
hereof,  contain  a  defect  which  could 
create  a  substantial  product  hazard  or 
that  a  violation  of  the  CPSA  has 
occurred. 
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19.  For  purposes  of  section  e(b)  of  the 
CPSA.  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
been  issued. 

20.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  Tore  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  (1 )  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission's  claim  for  a 
civil  penalty,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  action  with  regard 
to  its  claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA.  15  U.S.C.  2064(b).  has 
occurred,  and  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law 
with  regard  to  the  Commission's  claim 
for  a  civil  penalty.  By  making  this 
waiver,  Toro  does  not  concede  that  its 
riding  lawn  mowers  contain  a  defect 
which  creates  or  could  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)  of  the  CPSA.  15 
U.S.a  2064(8). 

21.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission  and  payment  of  the  $75,000 
settlement  amount  by  Toro.  the 
Conunission  agrees  to  waive  its  right  to 
pursue  any  penalty  proceeding  for  a 
violation  of  section  15(b)  of  the  CPSA. 
15  U.S.C.  2064(b],  relating  to  the  matters 
encompassed  by  this  Settlement 
Agreement  and  Order. 

22.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  pubUshed 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  15  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
1118.20(f). 

23.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA.  15  U.S.C.  2051  et  seq.,  and  that  a 
violation  of  the  Order  will  subject  Toro 
to  appropriate  legal  action. 

24.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

The  Toro  Company. 


Dated:  Octol)er  2a  1988. 
Ralph  Murray, 

Vice  President  and  General  Manager  of  The 
Consumer  Products  Division. 

Consented  to  on  behalf  of  the  CPSA  staff 
by: 

Dated:  December  19, 1968. 
David  Schmeltzer. 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered  that  The  Toro  Company  shall 
pay  within  30  days  of  final  acceptance 
of  this  Settlement  Agreement  and 
service  of  this  Order,  a  civil  penalty  in 
the  sum  of  $75,000  to  the  Consimier 
Product  Safety  Commission. 

Provisionally  accepted  on  the  20th  day  of 
Deceml>er,  1988. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  88-29596  Filed  12-23-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Raqulrtmont  Submltt«d  to  0MB  for 
R«vl«w 

Acnow;  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Acquisition  Management  Systems  and 
Data  Requirements  Control  List 
(AMSDL);  Numerous  Forms;  and  OMB 
Control  Number  0704-018a 

Type  of  Request  Revision. 

Average  Burden  Hours/Minutes  Per 
Response:  110  hours. 

Frequency  of  Response:  On  occasion; 
Weekly;  Monthly;  Quarterly; 
Semiannually;  Annually;  and  Biennially. 

Number  of  Respondents:  763. 

Annual  Burden  Hours:  169,370.740. 

Annual  Responses:  1,539.734. 

Needs  and  Uses:  DOD 
Standardization  Area  assignments 
provide  an  ongoing  and  continuing  effort 
to  purge  duplicative  information 
collection  requests  from  the  system. 
Since  1978,  over  5.000  discrete 
information  requests  have  been  deleted 
from  the  Acquisition  Management 
Systems  and  Data  Requirements  Control 
Ust  (AMSDL).  However,  during  FY  1988 


there  has  been  an  increase  in  the 
number  of  information  collection 
requests  (Data  Item  Descriptions).  The 
information  collection  requests  have 
increased  from  1.890  to  2.018  collection 
requests  in  the  authorized  AMSDL  The 
increase  experienced  in  FY  1988  was 
due  to  an  unanticipated  submission  of 
information  collection  requests  for 
support  type  contracts  managed  by  the 
services.  Requirements  of  the  Paperwork 
Reduction  Act  have  become  better 
known  throughout  the  DOD  Services 
and  agencies  through  training  and 
education  efforts  of  the  Defense  Data 
Management  Office.  This  has  resulted  in 
an  improved  compUance  with  the 
regulation,  but  has  also  resulted  in  an 
increase  in  the  number  of  collections. 
Affected  Public:  Businesses. 
Frequency:  Continuing. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204,  • 
Arlington.  Virginia  22202-4302, 
telephone  (202)  746-0933. 
LMBynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  21, 1968. 

[FR  Doc,  88-29682  Filed  12-23-88:8:45amJ 
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Offico  of  the  Secretary 
Meetings:  DIA  Advleory  Board 

AOmcv:  Defense  Intelligence  Agency 

Advisory  Board. 

ACTION:  Notice  of  closed  meetings. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L  04-409.  notice  is  hereby  given  that  a 
closed  meeting  of  the  DIA  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  Tuesday  and  Wednesday.  24-25 
January  1989.  9:00  a.m.  to  5:00  pjn.  each 
day. 

ADOMCSS:  National  Security  Agency. 
Fort  George  G.  Meade  MD  (24  January 
1989)  The  DIAC.  Boiling  AFB. 
Washington,  DC  (25  January  1989). 


FOB  FURTHER  INFORMATION  CONTACT 

Lieutenant  Colonel  John  E.  Hatielid. 
USAF.  Executive  Secretary.  DIA 
Advisory  Board.  Washington.  DC  20340 
(202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Tide  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director,  DIA  on  related 
scientific  and  technical  intelligence 
matters. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  21, 1988. 
[FR  Doc.  86-29657  Filed  12-23-88;  8:45  am) 
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Meetings:  DIA  Advisory  Board 

aoency:  Defense  Intelligence  Agency 
Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

DATE:  Thursday,  26  January  1989  8:30 
a.m.  to  5:00  p.m. 

address:  The  DIAC,  Boiling  AFB. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  John  E.  Hatielid, 
USAF,  Executive  Secretary.  DL\ 
Advisory  Board,  Washington.  DC  20340- 
1328  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c](l).  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 
Scientific  and  Technical  Intelligence 
Interface. 
December  21, 1988. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  ofDefen,se. 

(FR  Doc.  88-29660  Filed  12-23-88;  8:45  am] 
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Defense  Science  Board  Task  Force  on 
Use  of  Commercial  Components  in 
Military  Equipment 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Use  of  Commercial 
Components  in  Military  Equipment  will 
meet  in  closed  session  on  January  23. 
1989  at  the  TRW  Corporation.  Redondo 
Beach.  California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  receive  classified  briefings  on 
military  acquisition  programs  and 
systems  availability  and  the  affect  of 
increased  use  of  commercial  items  on 
force  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
December  21. 1988 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[FR  Doc.  88-29658  Filed  12-23-88;  8:45  am] 
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Defense  Science  Board  Task  Force  to 
Review  the  Strategic  Force 
Modernization  Program 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  to  Review  the  Strategic 
Force  Modernization  Program  will  meet 
in  closed  session  on  February  2-3  and 
March  2-3, 1989,  at  Science  Applications 
International  Corporation,  Falls  Church. 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  strategic  force 
modernization  issues  within  the  context 
of  evolving  Soviet  threat  capabilities, 
potential  strategic  arms  control 
restraints,  and  an  increasingly  austere 
fiscal  environment 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
S52b(c)(l)  (1982).  and  that  accordingly 
this  meetings  will  be  closed  to  the 
public. 

December  21, 1988. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

[FR  Doc.  88-29659  Filed  12-23-88:  8:45  am] 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a  New 
Continuing  Computer  Matching 
Program  Between  the  Department  of 
Defense  (DoD)  and  the  US. 
Department  of  ttie  Treasury 

aoency:  Defense  Manpower  Data 
Center  (DMDC),  Defense  Logistics 
Agency  (DLA),  Department  of  Defense 
(DoD). 

action:  Notice  for  any  public  comment 
on  a  proposed  new  ongoing  computer 
matching  program  between  the 
Department  of  Defense  (DoD)  and  the 
U.S.  Department  of  the  Treasury  for 
debt  collection  purposes  under  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365). 
The  Treasury  component  participating 
in  this  proposed  action  is  the  Bureau  of 
Public  Debt  (BPD). 

summary:  On  October  7, 1987  at  52  FR 
37492,  the  Department  of  Defense 
provided  notice  of  its  plan  under  an 
interagency  agreement  to  assist  Federal 
creditor  agencies  in  locating  delinquent 
debtors  in  their  debt  collection  efforts  to 
collect  outstanding  debts  owed  by 
individuals  receiving  salary  or  similar 
compensation  from  the  Federal 
government.  The  DMDC.  (DLA)  has 
assisted  a  number  of  Federal  agencies  to 
date  in  locating  delinquent  debtors  via 
computer  matching  and  now  proposes  to 
assist  the  Bureau  of  the  Public  Debt  at 
the  request  of  the  U.S.  Department  of  the 
Treasury  (Treasury). 
DATE:  This  proposed  action  is  effective 
immediately  on  December  27. 1988,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination. 

ADDRESS:  Any  interested  party  may 
submit  written  comments  to  Mr.  Robert 
J.  Brandewie,  Deputy  Director,  Defense 
Manpower  Data  Center,  Suite  200,  550 
Camino  EI  Estero,  Monterey,  CA  93940- 
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3231.  Telephone:  (408)  375-4131; 

Autovon:  878-2951. 

FOR  FURTHEII  INFORMATION  CONTACT: 

Mr.  Aurelio  Nepa.  Ir.,  Staff  Director, 
Defense  Privacy  Office,  Room  205, 400 
Army  Navy  Drive.  Arlington,  VA  22202- 
2803.  Telephone:  (202)  604-3027; 
Autovon:  224-3027. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  computer  matching  program  is 
being  conducted  in  order  to  locate  by 
address  those  individuals  Federally 
employed  or  retired  that  are  indebted 
and  delinquent  in  their  repayment  to  the 
U.S.  Government  under  certain 
programs  administered  by  the  Bureau  of 
the  Public  Debt,  Treasury. 

The  Office  of  Management  and  Budget 
(0MB)  designated  the  Financial 
Management  Service  of  the  Department 
of  Treasury,  as  the  Lead  Agency  to 
coordinate  and  monitor  the 
implementation  of  the  U.S. 
Government's  Federal  Salary  Offset 
Program.  An  interagency  agreement, 
restricted  exclusively  to  the 
implementation  of  the  Debt  Collection 
Act  of  1982  (Pub.  L  97-365),  established 
an  Interagency  Working  Group  to 
facilitate  computer  matching  and 
subsequent  salary  offset  procedures 
throughout  the  Federal  government 
under  the  auspices  and  oversight  of  the 
OMB.  This  Interagency  Working  Group 
consists  of  the  Department  of  the 
Treasury,  Office  of  Personnel 
Management  and  the  Department  of 
Defense.  As  a  result,  a  centralized 
computer  data  base  for  computer 
matching  made  up  of  Department  of 
Defense  and  Office  of  Personnel 
Management  records  has  been 
established  for  debt  collection  purpose 
in  order  to  have  a  data  bank  record  of 
active  and  retired  military  members, 
including  the  Reserve  and  Guard,  and 
further  including  OPM  government-wide 
active  and  retired  civihan  personnel  that 
are  receiving  Federal  salaries  or  other 
Federal  benefit  payments.  This  newly 
estabUshed  data  bank  located  in 
Monterey,  CA,  is  being  maintained  by 
the  Defense  Manpower  Data  Center  of 
the  Department  of  Defense  and  is 
available  for  matching  purposes  by  any 
Federal  creditor  agency  to  locate 
individual  debtors  in  enforcing  the  Debt 
Collection  Act  of  1982  to  collect 
outstanding  debts. 

Set  forth  below  is  the  information 
required  by  the  paragraph  5.f.(l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  on  May  11, 
1982  (47  FR  21656,  May  19, 1982).  A  copy 
of  this  proposed  notice  has  been 
provided  to  the  U.S.  House  Committee 


on  Government  Operations,  the  U.S. 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  on  December  9, 1988, 
pursuant  to  the  cited  OMB  Matching 
Guidelines  and  the  Privacy  Act  of  1974, 
as  amended. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  21, 1988. 

Report  of  a  New  Continumg  Computer 
Matching  Program  Between  tlie 
Department  of  Defense  (DOD)  and  the 
U.S.  Department  of  the  Treasury 

a.  Authority.  The  legal  authority  under 
which  the  computer  matching  will  be 
conducted  is  5  U.S.C  552a(b)(3).  the 
"routine  use"  under  the  Privacy  Act  of 
1974;  5  U.S.C.  5514.  Installment 
deduction  of  indebtedness;  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense, 
appointment,  powers  and  duties; 
Federal  Claims  Collection  Act  of  1966 
(Pub.  L.  89-508)  31  U.S.C.  952(d);  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365)  5  U.S.C.  5514.  31  U.S.C.  3711  and 
3716-3718;  Section  206  of  Executive 
Order  11222;  4  CFR  Chapter  II,  Federal 
Claims  Collection  Standards  (General 
Accounting  Office — Department  of 
Justice);  5  CFR  550.1101-550.1108, 
Collection  by  Offset  from  Indebted 
Government  Employees — (OPM):  31 
CFR  Part  5,  Subpart  B  (Treasury- 
Claims  Collection);  Office  of 
Management  and  Budget.  "Revised 
Supplemental  Guidelines  for  Conducting 
Matching  Programs,"  dated  May  11. 1982 
(47  FR  21656,  May  19. 1982)  and 
"Guidelines  on  Relationship  Between 
the  Privacy  Act  of  1974  and  the  Debt 
Collection  Act  of  1982."  March  30. 1983 
(48  FR  15556.  Arpil  11. 1983);  the 
Interagency  Agreement  for  Federal 
Salary  Offset  Initiative  (Office  of 
Management  and  Budget,  Department  of 
the  Treasury,  Office  of  Personnel 
Management  and  the  Department  of 
Defense)  signed  April  1987.  published  at 
52  FR  37492.  October  7. 1987. 

b.  Program  Description.  The  purpose 
of  this  computer  matching  program  is  to 
identify  and  locate  those  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payments  and  are  indebted  and 
delinquent  in  their  repayment  of  debts 
to  the  U.S.  Government  under  certain 
programs  administered  by  the  Bureau  of 
the  Public  Debt  (BPD)  of  the  Department 
of  Treasury  in  order  to  collect  the  debts 
by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

The  BPD.  as  the  source  agency,  will 
provde  the  Defense  Manpower  Data 


Center  (DMDC)  of  the  DoD.  the 
matching  agency,  at  Monterey, 
California,  a  computer  tape  containing 
the  names  and  social  security  numbers 
of  all  the  individual  delinquent  debtors 
indebted  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
BPD.  Treasury. 

Upon  receipt  of  the  computer  tape  file 
of  debtor  accounts,  the  DMDC  will 
perform  a  computer  matching  using  all 
nine  digits  of  social  security  numbers  of 
delinquents  against  a  DMDC  computer 
data  base.  The  DMDC  computer  data 
base,  established  under  an  interagency 
agreement,  consists  of  records  of  active 
duty  and  retired  military  members, 
including  the  Reserve  and  Guard,  and 
all  the  OPM  Government-wide 
employed  civilian  and  retired  civilian 
records. 

Matching  records,  "hits"  based  on  the 
social  security  number,  will  be  furnished 
to  BPD  consisting  of  the  member's  name, 
service  or  agency,  category  of  employee, 
salary  or  benefit  amounts,  and  current 
work  or  home  address  from  DMDC's 
data  base  records.  This  "hit"  or 
matching  information  from  DMDC  will 
be  referred  to  BPD  for  action  to  contact 
the  debtors  so  as  to  recover  the 
outstanding  debt(8)  by  salary  or 
administrative  offset  when  other 
collection  actions  have  been  pursued 
and  have  been  unsatisfactory. 

The  BPD  will  be  responsible  for 
reviewing  the  "hit"  records  to  assure 
that  each  individual  is  positively 
identified  in  the  match  as  the  debtor  to 
assure  that  the  debtor  is  afforded  proper 
due  process  under  GAO  regulation  (4 
CFR  Chapter  II)  "Federal  Claims 
Collection  Standards"  and  that  a  proper 
accounting  of  any  further  disclosures 
outside  the  BPD  shall  be  maintained  by 
in  accordance  with  5  U.S.C.  552a(c)  of 
the  Privacy  Act.  The  BPD  is  responsible 
for  insuring  that  the  debt  is  valid  and 
the  information  is  accurate,  complete, 
timely  and  relevant.  Hard  copy  match 
records  will  be  used  by  the  BPD  to 
determine  any  further  continued  contact 
or  inquiry  of  the  debtors.  The 
notification  to  the  debtor  shall  include 
information  concerning  the  amount  to  be 
collected,  and  may  include  the  amount 
of  the  proposed  monthly  deductions  if 
offset  procedures  is  contemplated.  The 
debtor  shall  be  given  an  opportunity  to 
enter  into  voluntary  agreement  to  repay 
the  debt  before  any  administrative  or 
salary  offset  measures  are  initiated.  The 
debtor  shall  further  be  given  an 
opportunity  to  inspect  and  copy  records 
related  to  the  debt  and  for  review  of  the 
decision  related  to  the  debt.  If  no 
collection  action  is  needed,  the  DoD 
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record  provided  by  DMDC  will  not  be 
used  by  the  BPD  for  any  other  purposes. 

c.  Records  to  be  Matched.  The 
following  systems  of  records,  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
containing  an  appropriate  routine  use 
permitting  records  to  be  matched,  are  as 
follows: 

United  States  Department  of  the 
Treasury  (Source  Agency) 

(1)  Treasury  component:  Bureau  of  the 
Public  Debt  (BPD). 

System  identification:  Treasury /BPD 

.002 
System  name:  United  States  Savings 

Type  Securities — Treasury/BPD 
Federal  Register  citation:  53  FR  6471. 

March  1. 1988 
Amended:  53  FR  1886,  January  22, 1988 

(2)  Treasury  component:  Bureau  of  the 
Public  Debt  (BPD). 

System  identification:  Treasury/BPD 

.003 
System  name:  United  States  Securities 

(Other  than  Savings  Type 

Securities) — ^Treasury/BPD 
Federal  Register  citation:  53  FR  6473, 

March  1. 1988 
Amended:  53  FR  1886.  January  22, 1988 

Department  of  Defense  (Matching 
Agency) 

(1)  DoD  component:  Defense  Logistics 
Agency  (DLA). 

System  identification:  S322.10  DLA-4^ 
System  name:  Defense  Manpower  Data 

Center  Data  Base 
Federal  Register  citation:  53  FR  44937. 

November  7, 1968 

(2)  DoD  component:  Defense  Logistics 
Agency  (DLA). 

System  identification:  S322.ll  DLA-LZ 
System  name:  Federal  Creditor  Agency 

Debt  Collection  Data  Base 
Federal  Register  citation:  52  FR  37495, 

October  7. 1987 

(3)  Agency:  Office  of  Personnel 
Management  (OPM). 

System  identification:  OPM/GOVT-1 
System  name:  General  Personnel 

Records 
Federal  Register  citation:  49  FR  36954. 

September  20, 1984 

(4)  Agency:  Office  of  Personnel 
Management  (OPM). 

System  identification:  OPM/CENTRAL^ 

1 
System  name:  Civil  Service  Retirement 

and  Insurance  Records 
Federal  Register  citation:  49  FR  36950, 

September  20, 1984 

d.  Period  of  the  Match.  The  initial 
match  will  begin  as  soon  as  possible 
after  this  public  notice  is  published  in 
the  Federal  Register  and  then  conducted 
no  more  often  than  semiannually 
thereafter. 


e.  Security  Safeguards.  Automated 
records  are  stored  in  limited  access 
computer  facilities  and  accessible  only 
by  password.  Access  to  the  computer 
center  is  by  key  or  picture  identification. 
Hard  copy  records  are  maintained  in 
Federal  office  buildings  in  lockable  file 
cabinets  and  accessed  only  by 
authorized  Federal  employees  on  a 
need-to-know  basis. 

f .  Retention  and  Disposition  of 
Records.  Under  a  written  Memorandum 
of  Understanding  (MOU)  agreement        ; 
between  the  DoD/DMDC  and  the  ' 
Treasury/BPD.  it  is  agreed  that  tapes 
provided  by  the  BPD  for  matches  shall 
be  destroyed  or  returned  to  the  BK) 
upon  successful  completion  of  each 
match  and  shall  be  used  only  for  debt 
collection  purposes.  Non-hit  records  will 
not  be  used  for  any  purposes.  Hard  copy 
matched  records  (hits)  will  be  used  by 
the  BPD  to  conduct  individual  reviews 
and  may  be  used  to  contact  the  debtor 
for  payment  pursuant  to  the  Debt 
Collection  Act  of  1982.  Records  relating 
to  "hits"  will  be  retained  by  the  BPD 
until  the  completion  of  any  necessary 
administrative  collection  or  legal  action 
and  will  then  be  disposed  of  in 
accordance  with  approved  records 
control  schedules  and/or  approved 
disposition  authority  from  the  Archivist 
of  the  United  States.  The  BPD  will 
maintain  a  disclosure  accounting  record, 
as  required  by  5  U.S.C.  552a(c)  of  the 
Privacy  Act,  as  a  result  of  the  match 
information  received  from  DMDC  when 
contacting  other  agencies  pursuing 
individual  debtors.  If  no  collection 
action  is  needed,  the  DoD  record  will 
not  be  used  for  any  other  purpose.  The 
BPD  tape  file  will  be  used  and  accessed 
only  to  the  match  agreed  to;  it  will  not 

be  used  to  extract  information 
concerning  "non-hit"  individuals  for  any 
purpose  and  it  will  not  be  duplicated  or 
disseminated  within  or  outside  the  DoD 
matching  agency. 

[FR  Doc.  88-29661  Filed  12-23-88:  8.45  am] 

BILUNO  CODE  MIO-OI-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

aqency:  National  Assessment 

Governing  Board. 

ACTION:  Amendment  of  notice. 

SUMMARY:  This  notice  is  intended  to 
notify  the  general  public  of  a  change  in 
status  of  the  January  5. 1989  meeting  of 
the  Board  published  in  FR  Vol.  53.  No. 
243.  December  19. 1988,  page  50990.  The 
action  should  read:  Notice  of  Closed 
Meeting.  Also,  a  summary  of  the 


activities  at  the  closed  session  and 
related  matters  which  are  informative  to 
the  public  consistent  with  Title  5  U.S.C. 
552b  will  be  available  to  the  public 
within  fourteen  days  of  the  meeting. 
This  summary  will  be  available  for 
public  inspection  at  the  U.S.  Department 
of  Education,  Office  of  Educational 
Research  and  Improvement.  555  New 
Jersey  Avenue  NW..  Room  600, 
Washington,  D.C.  from  8:30  a.m.  to  5:00 
p.m. 

Dated:  December  21. 1968 
Patricia  Hines, 

Acting  Assistant  Secretary  for  Educational 

Research  and  Improvement 

[FR  Doc.  88-29626  Filed  12-23-88;  8.45  am) 

BttXJNG  CODE  4S0(H>1-M 


National  Assessment  Qoveming 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  a  subgroup  of 
the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

date:  January  11. 1989. 

ADDRESS:  U.S.  Department  of  Education. 
Office  of  Educational  Research  and 
Improvement  Room  600  B.  555  New 
Jersey  Avenue  NW.,  Washington,  DC 

FOR  further  INFORMATION  CONTACT: 

Eunice  E  Henderson,  Designated 
Federal  Official.  Office  of  Assistant 
Secretary  for  Educational  Research  and 
Improvement  U.S.  Department  of 
Education.  555  New  Jersey  Avenue  NW.. 
Room  602C  Washington.  DC  20208. 
Telephone:  (202)  357-6050. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  2III-C  of  the 
Augustus  F.  Hawicins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  21988 
(Pub.  L  100-297);  20  U.S.C.  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
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use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

A  subgroup  of  the  National 
Assessment  Governing  Board  will  meet 
in  Washington,  DC  on  January  11, 1989, 
from  9H)0  a.m.  to  4KX)  p.m.  The  proposed 
agenda  includes  consideration  of  the 
Board's  organizational  and  staffing 
requirements. 

Records  are  kept  of  all  Board 
proceedings,  and  imtil  a  permanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement.  555  New 
Jersey  Avenue  NW.,  Room  600, 
Washington,  DC  from  8:30  a.m.  to  5:00 
p.m. 

Dated:  December  21, 1988. 
Patricia  Hines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[FR  Doa  88-29627  Filed  12-23-88:  8:45  amj 

BNXINQ  COOE  4000-01-11 


DEPARTMENT  OF  ENERGY 

Conservation  and  Renewable  Energy 
Office 

National  Energy  Extension  Service 
Advisory  Board;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-263.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  National  Energy  Extension 
Service  Advisory  Board. 

Date  and  Time:  Wednesday,  January 
18, 1989,  8  a.m.-5  p.m.;  Thursday, 
January  19, 1989,  8  a.m.-12  noon. 

Place:  Radisson  Mark  Plaza  Hotel, 
5000  Seminary  Road,  Alexandria,  VA. 

Contact  Susan  D.  Heard,  Department 
of  Energy,  Forrestal  Building— 8A081. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  Telephone:  202- 
586-8290. 

Purpose  of  the  Board:  The  Board  was 
established  to  carry  on  a  continuing 
review  of  the  National  Energy  Extension 
Service  and  the  plans  and  activities  of 
each  State  in  implementing  Energy 
Extension  Service  programs. 
Additionally,  the  Board  is  responsible 
for  reporting  on  an  annual  basis  to  the 
Congress,  the  Secretary  of  Energy,  and 


the  Director  of  the  Energy  Extension 
Service. 

Tentative  Agenda:  Wednesday. 
January  18. 1989. 

•  Preparation  of  a  draft  of  the  Board's 
Tenth  Annual  Report 

•  PubUc  comment  (10  minute  rule) 

•  Thursday,  January  19, 1989. 

•  Preparation  of  a  draft  of  the  Board's 
Tenth  Annual  Report 

•  Public  comment  (10  minute  rule) 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  ftle  a  written  statement 
with  the  Committee  will  be  permitted  to 
do  so  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Susan  D. 
Heard  at  202-588-8290.  Requests  must 
be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  December  21, 
1988. 

|.  Robert  Franldin, 
Advisory  Committee  Management  Officer. 

(FR  Doc.  88-29652  Filed  12-23-88;  8:45  am] 
BILUNQ  COOE  6450-01-11 


Office  of  Conservation  and 
Renewable  Energy 

[CaseNo.CAC-004] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  From  Test 
Procedures  for  Central  Air 
Conditioners  From  Airtex  Industries, 
LTD. 

AOENCV:  Department  of  Energy,  OfHce  of 
Conservation  and  Renewable  Energy. 
ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  CAC-004) 
granting  Airlex  Industries,  LTD.,  a 
wavier  for  its  ERA/S-RC/RH  model 
series  heat  pumps  in  the  heating  mode 
from  existing  DOE  test  procedures  for 
determining  the  model's  Heating 
Seasonal  Performance  Factors. 


FOR  FURTHER  INFORMATION  CONTACT: 

Douglass  S.  Abramson,  U.S.  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building. 
Mail  Station.  CE-132. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Offtce  of  General  Counsel. 
Forrestal  Building,  Mail  Station,  GC- 
12, 1000  Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g).  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below. 
Airlex  Industries.  LTD..  has  been 
granted  a  waiver  for  its  ERA/S-RC/RH 
model,  series  central  air  conditioner 
(heat  pump)  permitting  the  company  to 
use  an  alternate  test  method  in 
determining  the  Heating  Seasonal 
Performance  Factors  (HSPF). 

Issued  in  Washington.  DC  December  19. 
1988. 
Dr.  John  R.  Berg. 

Assistant  Secretary  Conservation  and 
Renewable  Energy. 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pub.  L  94-163,  89  Stat.  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA).  Pub. 
L.  95-819,  92  Stat.  3268.  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA),  Pub.  L  100-12,  and  the   .. 
National  Appliance  Energy 
Conservation  Amendment  of  1988 
(NAECA  1988),  Pub.  L.  100-357,  which 
requires  DOE  to  prescribe  standardized 
test  procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  central  air 
conditioners  and  heat  pumps.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  DOE  further 
amended  the  Department's  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986.  The  waiver  processs 
allows  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  to 
waive  temporarily  test  procedures  for  a 
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particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 

Airlex  Industries  LTD.,  (Airlex)  filed  a 
"Petition  for  Waiver"  dated  August  24, 
1988,  in  accordance  with  S  430.27  of  10 
CFR  Part  430.  DOE  published  in  the 
Federal  Register  Airlex's  petition,  and 
solicited  comments,  data  and 
information  respecting  the  petition.  53 
FR  39130.  October  3. 198a  Airtex  filed 
an  "Application  for  Interim  Waiver" 
under  S  430.27(g)  which  DOE  granted  on 
October  3. 1988.  53  FR  39130. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  National  Institute  of 
Standards  and  Technology  (NIST), 
formerly  the  National  Bureau  of 
Standards,  and  the  Federal  Trade 
Commission  (FTC),  concerning  the 
Airlex  petition.  The  NIST  submitted  to 
DOE  an  evaluation  of  the  waiver  test 
procedure  in  a  letter  report  dated, 
November  21, 1988.  The  FTC  voiced  no 
opposition  to  the  issuance  of  the  waiver 
to  Airlex. 

Assertioiis  and  Determinations 

Airlexs  petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
low  temperature  test  at  17°F  and  a  Frost 
Accumulation  Test  at  35°F.  Instead, 
Airlex  requests  permission  to  perform 
the  low  temperature  test  at  47*F  and 
omit  the  Frost  Accumulation  Test  at 
35°F  when  testing  its  heat  pumps  model 
series  ERA/S-RC/RH  to  determine 
HSPF.  Airtex  stated  that  the  heating 
ability  of  its  heat  pumps  is  disengaged 
and  replaced  by  electric  resistance 
heating  for  temperatures  below  40"'F. 
Since  DOE  test  procedures  do  not 
address  this  control  feature,  Airlex 
asked  that  a  waiver  be  granted. 

NIST,  in  its  review  of  the  Airlex 
petition,  conclude  that  it  was  reasonable 
for  Airlex  to  accurately  determine 
capacity  and  power  profiles  for  model 
series  ERA/S-RC/RH  down  to  40°F. 
NIST  expressed  no  concern  that  at  40°F 
frosting  would  occur. 

DOE,  in  reviewing  the  comments  by 
NIST.  has  determined  that  in  order  to 
provide  a  fair  approach  to  Airlex  and  an 
equitable  comparison  with  other  models 
for  consumers,  the  test  procedure 


proposed  by  Airlex  is  suitable  provided 
the  disengaging  temperature  is  set  at 
40°F  with  the  low  temperature  test  run 
at  47*F. 

Since  DOE  did  not  receive  any 
comments  on  the  petition,  the  petition 
and  NISTs  analysis  of  Airlex's  petition 
have  provided  the  basis  for  DOE's 
determination  on  the  procedure 
requested  by  Airlex  and  its  suitability  as 
an  alternative  to  the  existing  procedure. 

Based  on  the  information  provided  by 
the  petitioner,  the  NIST  analysis  and  the 
Department's  review,  DOE  is  granting 
Airlex's  request  for  the  use  of  an 
alternate  test  procedure  to  determine 
the  HSPF  for  its  model  series  ERA/S- 
RC/RH  central  air  conditioner,  beat 
pumps  with  the  modifications  discussed 
above. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Airlex  Industries,  LTD.,  (CAC-004)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4)  and  (5). 

(2)  Not  withstanding  any  contrary 
provisions  of  Appendix  M  of  10  CFR 
Part  430  Subpart  B,  Airlex  Industries, 
LTD.  shall  be  permitted  to  test  its  ERA/ 
S-RC/RH  model  central  air  conditioners 
and  heat  pumps  on  the  basis  specified  in 
10  CFR  Part  430,  with  the  modifications 
set  forth  below: 

(i)  Test  Procedure.  The  test  procedure 
shall  be  as  specifted  in  Appendix  M  of 
10  CFR  Part  430  Subpart  B  for 
determining  the  Seasonal  Energy 
Efficiency  Ratio  (SEEA)  without 
modification.  The  Heating  Seasonal       , 
Performance  Factor  (HSPF)  shall  be 
tested  in  accordance  with  Appendix  M 
with  the  following  modifications: 

(a)  The  high  temperature  test,  section 
3.2.1.1,  will  be  performed  at  62°F  outdoor 
temperature; 

(b)  The  low  temperatxire  test,  section 
3.2.1.4.  will  be  performed  at  47°F  dry 
bulb,  43''F  wet  bulb  outdoor  temperature 
in  lieu  of  the  existing  17°F  test; 

(c)  The  requirement  for  a  35°F  Frost 
Accumulation  Test,  section  3.2.1.3.  is 
deleted;  and 

(d)  The  set  point  for  the  model  to 
disengage  heat  pump  operation  is  to  be 
at  40°F. 

(ii)  Heating  Seasonal  Performance 
Factor.  The  heating  seasonal 
performance  factor  (HSPF)  shall  be 
expressed  in  Btu  per  watt-hour,  for  each 
of  the  six  regions  specified. 

A  separate  HSPF  shall  be  determined 
for  the  standardized  maximum  DHR,  the 
standardized  minimum  DHR  and  for  all 
other  standardized  DHR's  in  Appendix 
M  between  the  maximum  and  minimum 
values. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 


until  the  Department  of  Energy 
prescribes  final  test  procedures 
appropriate  to  this  model  central  air 
conditioner  and  heat  pump. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  applicant  and  in  the 
comments.  'This  waiver  may  be  revoked 
or  modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  application  is  incorrect 

(5)  Effective  January  26. 1989,  this 
waiver  supersedes  the  Interim  Waiver 
granted  Airlex  on  October  5. 1988.  53  FR 
39130.  (Case  No.  CAC-004). 

[FR  Doc.  88-29651  Filed  12-23-88:  8:45  am] 

BILUNO  COOE  M50-01-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  ttte  Office  of  IManagement 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  llie  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  collection  number(s);  (3) 
current  OMB  docket  number  (if 
applicable):  (4)  collection  title;  (5)  type 
of  request,  e.g.,  new,  revision,  or 
extension:  (6)  frequency  of  collection;  (7) 
response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  affected  public;  (9)  an 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  an  estimate  of  the 
number  of  responses  annually;  (11)  an 
estimate  of  the  average  hoiu^  per 
response;  (12)  the  estimated  total  annual 
respondent  burden,  and  (13)  a  brief 
abstract  describing  the  proposed 
collection  and  the  respondents. 


BEST  COPY  AVAILABLE 
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date:  January  26, 1989. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
O^ce  of  Information  and  Regulatory 
A^airs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Fatten.  Office  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building.  1000  Independence  Ave.,  SW., 
Washington.  DC  20585,  (202)  586-2222. 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  Hnd  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  OfHcer 
may  be  telephoned  at  (202)  395-3084. 
The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC525 

3.  1902-0092 

4.  Financial  Audits 

5.  Extension 

6.  (5  year  cycle)  Regulations 

7.  Mandatory 

8.  Businesses  or  other  for  profit 

9.  69  respondents 

10.  69  responses 

11.  200  hours  per  response 

12.  13,800  hours  (total) 

13.  The  information  collected  is 

necessary  to  ensure  compliance 
with  the  Commission's  Uniform 
System  of  accoimts  and  related 
regulations  to  insure  and  establish 
plus  determine  the  actual,  legitimate 
original  cost  to  enable  the 
Commission  to  carry  out  its 
regulatory  responsibihties  under  the 
NGPA.  FPA.  PURPA.  and  the  ICA  in 
establishing  just  and  reasonable 
rates,  in  rate  proceedings. 

SUtutory  Authority:  Sec.  5(a).  5(b).  13(b). 
and  52,  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974,  (15  U.S.C.  764(a). 
764(b),  772(b).  and  790a). 

Issued  in  Washington,  DC,  December  20, 
1988. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

|FR  Doc.  88-29653  Filed  12-23-88:  8:45  am] 

BtLLINQ  CODC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Dodcet  Na  TM88-S-20-003  and  TM8»-4- 
20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Cttanges  in  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  December  13, 1988  requested  that  the 
Commission  render  moot  and  of  no  force 
or  effect  Substitute  Twentieth  Revised 
Sheet  No.  205  and  Substitute  Tenth 
Revised  Sheet  No.  214  as  filed  in 
Algonquin's  October  31, 1988  filing  in 
Docket  No.  TM88-5-20-002  and 
reinstatement  of  Twentieth  Revised 
Sheet  No.  205  and  Tenth  Revised  Sheet 
No.  214  as  filed  on  July  29, 1988  in 
Docket  Nos.  TQ88-2-20-000  and  TM88- 
5-20-000.  Additionally,  Algonquin 
proposes  to  continue  its  collection  and 
disbursement  of  the  Gas  Research 
Institute  ("GRI")  Charge  at  the  same  1.46 
cents  per  MMBtu  level  for  calendar  year 
1989  as  that  approved  for  calendar  year 
1988. 

Algonquin  states  that,  on  July  29. 1988 
in  Docket  No.  TM88-5-20-000, 
Algonquin  filed,  pursuant  to  Sections  7 
and  9  of  Algonquin's  Rate  Schedules  F-4 
and  SS-Ul,  respectively,  to  track 
changes  made  by  its  pipeline  supplier, 
Texas  Eastern  in  the  underlying  services 
as  set  forth  in  Texas  Eastern's  Quarterly 
Purchased  Gas  Adjustment  ("PGA") 
filing  of  July  1, 1988  in  Docket  No.  TQ88- 
2-17  et  al.  Algonquin's  filing  was 
accepted  by  Letter  Order  dated  August 
17, 1988  subject  to  Algonquin  filing 
revised  rates  to  refiect  any  adjustments 
in  the  rates  of  the  pipeline  suppliers 
being  tracked. 

Algonquin  further  states  that,  by 
Letter  Order  dated  July  29, 1988  the 
Commission  accepted  Texas  Eastern's 
PGA  filing  of  July  1, 1988,  subject  to 
refund,  and  requested  a  fuller 
explanation  to  its  Electric  Power  Cost 
("EPC")  Adjustment.  Texas  Eastern 
submitted  the  requested  additional 
working  papers  to  further  support  its 
EPC  Adjustment  on  August  11. 1988.  On 
October  4. 1988  in  Texas  Eastern's 
Docket  No.  TQ88-2-17  et  al.  the 
Commission  issued  an  "Order  Accepting 
Compliance  Filing  And  Disallowing 
lilectric  Power  Cost  Adjustment"  which 
required  Texas  Eastern  to  file  revised 
rate  sheets  to  reflect  the  removal  of  the 
EPC  Adjustment.  On  October  19. 1988 
Texas  Eastern  filed  for  rehearing  of  the 
Commission's  October  4, 1988  Order. 

Additionally,  Algonquin  states  that, 
on  October  21, 1988  Texas  Eastern,  filed 
the  revised  rates  to  comply  with  the 
Commission's  October  4, 1988  Order.  On 


October  31, 1988  in  Docket  No.  TM88-5- 
20-002,  Algonquin  filed  Substitute 
Twentieth  Revised  Sheet  No.  205  under 
Rate  Schedule  F-4  and  Substitute  Tenth 
Revised  Sheet  No.  214  under  Rate 
Schedule  SS-III  to  track  Texas  Eastern's 
compliance  filing  of  October  21, 1988 
and  subsequently  received  acceptance 
by  Commission  Letter  Order  dated 
November  16, 1988. 

Algonquin  states  that  on  November 
18, 1988  in  Texas  Eastern's  Docket  No. 
TQ88-2-17  et  al.,  the  Commission  issued 
an  "Order  Granting  Rehearing  And 
Rejecting  Tariff  Sheets"  in  which  the 
Commission  granted  Texas  Eastern's 
October  19, 1988  request  for  rehearing, 
allowed  Texas  Eastern  to  include  the 
EPC  Adjustment  as  originally  proposed 
in  Texas  Eastern's  PGA  filing  of  July  1. 
1988  and  rejected  the  revised  tariff 
sheets  included  in  Texas  Eastern's 
October  21, 1988  compliance  filing.  The 
revised  rates  Filed  by  Texas  Eastern  on 
October  21, 1988  are  the  basis  for  the 
revised  rates  filed  by  Algonquin's  in  its 
October  31. 1988  filing  in  Docket  No. 
TM88-5-20-002  and  accepted  November 
16. 1988. 

Algonquin  states  that,  in  view  of  the 
Commission's  rejection  of  the  rates 
underlying  Algonquin's  August  1,  1988 
effective  rates  contained  in  Algonquin's 
October  31, 1988  filing  and  to  maintain 
compliance  with  Section  7  of  Rate 
Schedule  F-4  and  Section  9  of  Rate 
Schedule  SS-III,  Algonquin  respectfully 
requests  that  the  Commission  render 
moot  and  of  no  force  or  effect  Substitute 
Twentieth  Revised  Sheet  No.  205  and 
Substitute  Tenth  Revised  Sheet  No.  214 
as  filed  in  Algonquin's  October  31, 1988 
filing  in  Docket  No.  TM88-5-2a-002. 
Additionally,  Algonquin  requested  that 
the  Commission  reinstate  Twentieth 
Revised  Sheet  No.  205  and  Tenth 
Revised  Sheet  No.  214  as  filed  on  July 
29, 1988  in  Docket  Nos.  TQ88-2-20-000 
and  TM88-5-2a-000,  which  were 
originally  accepted  by  Commission 
Letter  Order  dated  August  17, 1988  with 
an  effective  date  of  August  1. 1988. 

Algonquin  states  that,  on  November 
30, 1988  the  Commission  issued  Opinion 
No.  320  in  Docket  No.  RP88-182-000  in 
which,  inter  alia,  the  Commission  found 
that  the  1989  RD&D  funding  unit  of  1.51 
cents  per  Mcf  was  just  and  reasonable 
and  was  to  be  collected  by  jurisdictional 
members  of  GRI  from  January  1, 1989 
through  December  31, 1989.  As  the 
approved  GRI  Surcharge  for  the 
calendar  year  1989  is  identical  to  that 
approved  for  the  calendar  year  1988. 
1.51  cents  per  Mcf,  converted  to  1.46 
cents  per  MMBtu.  Algonquin  proposes  to 
continue  the  approved  GRI  funding  unit 
to  include  the  calendar  year  1989  and 


collect  it  pursuant  to  Section  28  of 
Algonquin's  General  Terms  and 
Conditions. 

Algonquin  notes  that  copies  of  the 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §85.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-29637  Filed  12-23-88:  8:45  am] 
BtLUNQ  CODE  •717-01-M 

[Dodcet  No.  RPS9-45-000] 

ANR  Pipeline  Co^  Proposed  Cttanges 
In  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  December  14, 
1988  tendered  for  filing  as  part  of  its 
Original  Volume  No.  1  FERC  Gas  Tariff, 
certain  tariff  sheets. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  institute  a 
buyout  and  buydown  recovery 
mechanism  under  Section  2.104  of  the 
Commission's  Regulations.  Under  the 
proposed  filing,  ANR  is  proposing  to 
absorb  fifty  percent  of  its  buyout  and 
buydovra  costs  and  to  recover  fifty 
percent  of  such  costs  through  a  fixed 
monthly  charge  applicable  to  its  Rate 
Schedules  CD-I,  MC-1  and  SGS-1  sales 
customers,  because  of  the  Commission's 
requirement  as  to  cost  absorption. 

ANR  has  requested  that  the 
Commission  accept  this  filing,  to  become 
effective  January  14, 1989. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  Volume  No.  1 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NK.  Washington,  DC  20426  by 


December  29, 1988  in  accordance  with 
Rules  211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  88-29638  Filed  12-23-68;  8:45  am] 
WUJN6  COOE  STir-OI-M 


[Docket  No.  RP88-246-003] 

ANR  Pipeline  Co^  Proposed  Changes 
In  FERC  Gas  Tariff 

December  21. 1988 

Take  notice  that  ANR  I^peline 
Company  ("ANR")  on  December  14, 
1988  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Original  Volume  No. 
1-A,  certain  tariff  sheets. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Letter  Order  of  November  14, 1988  in 
Docket  No.  RP8&-246-001  and  the 
Commission  Order  of  November  30, 1988 
in  Docket  No.  RP8&-246-002. 

ANR  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  as  of  the  dates  shown  on 
Appendix  A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Such  protests  or  motions  must  be  filed 
by  Dec.  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  88-29639  Filed  12-23-88:  8:45  am] 

MLUNO  COOC  tTir-OI-M 


[Dodcet  Na  QF8S-72-001] 

Wallcer  Resources,  Inc^  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  FacUity 

December  21. 1988. 

On  December  9, 1988,  Walker 
Resources,  Inc.  of  dba  Walker  Roemer 
Dairy  Processing.  Co.,  P.O.  Box  8430. 
Metairie,  Louisiana  70011  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  2800  Richland 
Street.  Metairie.  Louisiana.  The  facility 
will  (K)nsist  of  a  natural  gas-fired  engine 
generator.  The  thermal  energy  recovered 
from  the  facility  will  be  used  for  space 
heating  and  also  in  the  absorption 
chillers  for  air  conditioning.  The  electric 
power  production  capacity  of  the  facility 
will  be  490  KW.  The  primary  source  of 
energy  will  be  natural  gas. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  88-29646  Filed  12-23-88:  &'45  am] 
BtUMG  CODE  •717-01-11 


[Docket  Na  RP88-201-005] 

East  Tennessee  Natural  Gas  Co^  Rate 
HIing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

December  21. 1988. 

Take  notice  that  on  December  15. 
1988,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  filed 
Substitute  Thirteenth  Revised  Sheet  No. 
5  to  its  FERC  Gas  Tariff  to  be  effective 
January  1, 1989. 
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East  Tennessee  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  November  29. 1988  Commission 
Order  in  this  docket,  in  which  East 
Tennessee  was  directed  to  credit  United 
Cities  with  the  excess  purchases  of 
Tennessee  Virginia  attributed  to  the 
month  of  December  1986. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1968)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caaheil, 
Secretary. 

[FR  Doc.  88-29640  Filed  12-23-88:  8:45  am) 
BlUJNa  COM  •717-01-M 


(Docket  Na  RP89-44-000] 

Florida  Qas  Transmission  Co^ 
Proposad  Changas  In  FERC  Gas  Tariff 
and  Offer  of  Settienwnt 

December  21, 1988. 

Take  notice  that  on  December  15, 
1988,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  tariff 
sheets  as  part  of  its  FERC  Gas  Tariff  to 
be  effective  February  1, 1989. 

FGT  states  that  the  proposed  tariff 
sheets  are  being  filed  to  revise  section 
15.2  of  FGT  8  Purchased  Gas  Adjustment 
(PGA)  Clause  to  include  in  its  Current 
Average  Cost  of  Purchased  Gas,  from 
and  after  June  1, 1988,  the  fixed  charge 
allocation  of  buy-out  and  buy-down 
costs  billed  to  FGT  by  Southern  Natural 
Gas  Company  (Southern),  as  reflected  in 
Southern's  Hlings  in  Docket  No8.  RP88- 
96,  RP88-210  and  RP88-229,  or  any  other 
docket  in  which  Southern  is  authorized 
by  the  Commission  to  bill  FGT  a  fixed 
charge  allocation  of  buy-out  and  buy- 
down  costs  as  a  result  of  FGTs 
purchases  or  purchase  deficiencies  from 
Southern  under  FGTs  service  agreement 
under  Southern's  Rate  Schedule  (XHDL- 
1,  in  accordance  with  the  Offer  of 


Settlement  and  Stipulation  and 
Agreement  (Settlement)  concurrently 
filed  by  FGT  in  the  captioned-docket. 
FGT  states  that  a  Commission  order 
approving  the  Settlement  would 
constitute  approval  and  acceptance  of 
the  above-referenced  tariff  sheets 
effective  as  of  February  1. 1989.  FGT 
further  states  that  pursuant  to  Rule 
602(f)  of  the  Commission's  Rules  of 
Practice  and  Procedure,  comments  on 
the  Settlement  may  be  filed  not  later 
than  January  4, 1989,  and  reply 
comments  may  be  filed  not  later  than 
January  16, 1989,  unless  otherwise 
provided  by  the  Commission. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  of  FGTs 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  86-29641  FUed  12-23-88;  8:45  am] 

BHXmO  COOC  «717-01-« 


[Docket  No.  TQ«»-1-2S-002] 

Mississippi  River  Transmission  Corp,^ 
Rate  Change  FWng 

December  21, 1988. 

Take  notice  that  on  December  15, 1988 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Substitute  Twenty-Ninth  Revised  Sheet 
No.  4  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  MRT  requests  an 
effective  date  of  December  1. 1988. 

MRT  states  Substitute  Twenty-Ninth 
Revised  Sheet  No.  4  was  submitted 
pursuant  to  a  Commission  order  dated 
November  30, 1988  in  Docket  No.  TQ89- 
1-25-000.  MRT  states  that  the  filing 
under  Rate  Schedule  CD-I  reflects  a 
commodity  rate  increase  of  3.82  cents 
per  Mcf,  a  decrease  of  6.9  cents  per  Mcf 
in  the  Demand  D-1  rate,  and  a  decrease 
of  1.3  cents  per  Mcf  in  the  Demand  D-2 
rate.  The  single  part  rate  under  Rate 


Schedule  SGS-1  reflects  an  increase  of 
1.85  cents  per  Mcf.  The  cost  impact  of 
such  rate  changes  when  applied  to 
quarteriy  jiuisdictional  billing 
determinants  is  a  $1.3  million  increase. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  SS  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  29, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-29642  Filed  12-23-88;  8:45  am] 
■ILUNa  CODE  sriT-oi-M 

[Docket  No.  EL89-9-000] 

Nortttem  States  Power  Co. 
(IMinnesota);  HIing 

December  20, 1988. 

Take  notice  that  on  December  1, 1988, 
Northern  States  Power  Company 
(Minnesota)  (NSPM)  filed  a  request  for 
conditional  waiver  of  the  Commission's 
fuel  clause  regulations.  According  to 
NSPM,  wai^'er  is  sought  in  order  to 
obtain  Commission  approval,  if  needed, 
of  the  recovery  through  the  fuel 
adjustment  clause  of  certain  payments 
made  under  a  minimum  take  provision 
of  a  coal  supply  contract.  NSPM  states 
that  its  1988  fuel  costs  include  payments 
to  be  made  to  a  coal  suppUer  under  a 
minimum  take  provision  of  a  coal  supply 
contract  NSPM  states  that  it  believes 
that  these  amounts  are  properly 
recordable  in  Account  151  and  therefore 
properly  recoverable  through  the  fuel 
adjustment  clause.  Waiver  is  requested 
only  in  the  event  that  the  Commission 
ultimately  determines  that  the  payments 
should  not  be  recorded  in  Account  151. 
NSPM  requests  an  effective  date  of 
November  1, 1988,  for  this  filing. 

The  Commission  previously  issued  a 
notice  of  this  filing  under  docket  number 
ER89-^9-000.  This  docket  number  has 
now  been  superseded,  and  NSPM's  filing 


will  be  handled  under  docket  number 
EL89-»-a00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  17, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  88-29643  Filed  12-23-88;  8:45  am] 

BNJJNQ  CODE  tnT-OI-ll 


[Docket  No*.  RP8»-80-010  and  RP8a-2S1- 
004] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  15, 1988  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  tariff  sheets  listed  on  Appendix  A. 

Texas  Eastern  states  that  this  filing 
filed  revised  tariff  sheets  to  track,  in 
compliance  with  Commission  orders 
dated  July  15. 1988  in  Docket  No.  RP88- 
80-004  and  October  7, 1988  in  Docket 
No.  RP88-251-000,  the  modifications 
filed  in  Docket  Nos.  RP88-177  and  RP88- 
230  by  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  to  flowthrough 
to  customers  of  Texas  Gas  (1)  United 
Gas  Pipe  Line  Company's  (United)  take- 
or-pay  charges  to  Texas  Gas  and  (2) 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  take-or-pay  charges  to 
Texas  Gas. 

(1)  Texas  Eastern  Docket  No.  RP88-80 

Texas  Eastern  states  that  on  Oct  21, 
1988  Texas  Gas  filed  in  Docket  No. 
RP88-17  tariff  sheets  reflecting  a  revised 
fixed  take-or-pay  charge  representing 
the  flowthrough  by  Texas  Gas  to  Texas 
Eastern  of  a  portion  of  Texas  Gas'  share 
of  United's  Docket  No.  RP88-27  take-or- 
pay  charges,  to  be  billed  in  addition  to 
Texas  Gas'  currently  effective  rates.  By 
the  October  21  filing,  Texas  Gas  revised 
its  fixed  take-or-pay  charges  for 
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jurisdictional  customers  to  reflect  (1) 
changes  required  by  the  Commission's 
October  8. 1988  order  in  Texas  Gas" 
Docket  No.  RP88-177,  (2)  correcUon  of  a 
minor  error  in  the  initial  filing  in  the 
sales  volumes  for  Associated  Natural 
Gas  Company  (Associated),  and  (3)  a 
modification  in  the  total  amount  of  take- 
or-pay  costs  allocated  to  Texas  Gas  by 
United  in  United's  August  31, 1988  filing 
in  Docket  No.  RP88-27.  As  a  result  of  the 
October  21  filing,  Texas  Gas  now 
proposes  to  bill  and  recover  from  Texas 
Eastern  an  aggregate  principal  amount 
of  $1,029,784,  which  includes 
amortization  interest,  by  means  of  a 
monthly  chaige  of  $28,605  for  three 
years  commencing  June  1, 1988.  On 
December  8, 1988  the  Commission 
issued  an  order  in  Docket  Nos.  RP88- 
177-003  and  RP88-230-002  approving 
Texas  Gas'  October  21, 1988  filing. 

Texas  Eastern  states  the  tariff  sheets 
listed  in  Item  1  of  Appendix  A  are  being 
filed  solely  to  track  modifications  made 
by  Texas  Gas  on  October  21, 1988  in 
Docket  No.  RP88-177.  In  particular. 
Second  Substitute  Second  Revised  Sheet 
Nos.  52  through  55  set  forth  the  principal 
amount  plus  the  allocation  factor  for 
carrying  costs  that  each  customer  will 
be  required  to  pay  in  order  to  recover 
Texas  Gas'  and  United's  portion  of 
United's  take-or-pay  charges  billed  to 
Texas  Eastern  in  United's  Docket  No. 
RP88-27.  Substitute  Third  Revised  Sheet 
Nos.  52  through  55  set  forth  the  principal 
amount  plus  the  allocation  factor  for 
carrying  costs  that  each  customer  will 
be  required  to  pay  in  order  to  recover 
Texas  Gas'  and  United's  portion  of 
United's  take-or-pay  charges  billed  to 
Texas  Eastern  in  United's  Docket  No. 
RP88-27  as  well  as  charges  billed  by 
United  to  Texas  Eastern  in  United's 
Docket  No.  RP88-264.  Workpapers 
setting  forth  Texas  Eastern's 
determination  of  the  allocation  factor  for 
the  principal  amount  (which  includes  a 
predetermined  carrying  charge)  and  a 
breakdown  of  the  total  and  monthly 
principal  amounts  (which  include  a 
predetermined  carrying  charge)  each 
Texas  Eastern  customer  will  be  required 
to  pay  are  set  forth  under  Appendices  B 
andC. 

(2)  Texas  Eastern  Docket  No.  RP88-251 

Texas  Eastern  states  that  on  Sept  7, 
1988  the  Commission  issued  an  order  in 
Texas  Gas  Docket  No.  RP88-230 
accepting  a  filing  by  Texas  Gas  made 
August  8, 1988  to  recover  from  its 
customers  take-or-pay  charges  billed  by 
Tennessee,  but  rejecting  a  proposal  to 
bill  ANR  Pipeline  Company  (ANR)  for 
Tennessee's  take-or-pay  charges.  The 
September  7  order  directed  Texas  Gas 


to  allocate  the  amounts  which  would 
have  been  allocated  to  ANR  to  current 
jurisdictional  and  non-jurisdictional 
customers  on  the  same  basis  as 
Tennessee  bills  the  chaiges  to  Texas 
Gas.  On  October  21, 1988  Texas  Gas 
filed  in  Docket  No.  RP88-230  tariff 
sheets  reflecting  the  reallocation  of  the 
charges  which  Texas  Gas  had  proposed 
billing  ANR.  The  tariff  sheets  filed  by 
Texas  Gas  also  correct  an  alleged  error 
in  Associated's  sales  volumes.  On 
December  8. 1988  the  Conunission 
issued  an  order  in  Docket  Nos.  RP88- 
177-003  and  RP88-230rO02  approving 
Texas  Gas'  October  21, 1988  filing. 

Texas  Eastern  states  the  tariff  sheets 
listed  in  Item  2  of  Appendix  A  are  being 
filed  solely  to  track  modifications 
proposed  by  Texas  Gas  on  October  21, 
1988  in  Docket  No.  RP88-230.  Substitute 
Fifth  Revised  Sheet  Nos.  68  through  71 
set  forth  the  principal  amount  plus  the 
allocation  factor  for  carrying  costs  that 
each  customer  will  be  required  to  pay  in 
order  to  recover  Texas  Gas'  portion  of 
Tennessee's  take-or-pay  charges  billed 
to  Texas  Eastern  in  Tennessee's  Docket 
No.  RP88-191.  Workpapers  setting  forth 
Texas  Eastern's  determination  of  the 
allocation  factor  for  the  principal 
amount  (which  include  a  predetermined 
carrying  charge)  and  a  breakdown  of  the 
total  and  monthly  principal  amounts 
(which  include  a  predetermined  carrying 
charge)  each  Texas  Eastern  customer 
will  be  required  to  pay  are  set  forth 
under  Appendix  D. 

The  tariff  sheets  are  proposed  to 
become  effective  as  of  the  dates 
proposed  on  Appendix.  A. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions.  In 
addition,  Texas  Eastern  is  mailing  a 
copy  of  this  filing  to  all  parties  of  record 
in  Docket  Nos.  RP88-80  and  RP88-251. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  29. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  CadMll, 

Secretary. 

[FR  Doc  88-29644  Filed  12-23-68;  8:45  am] 

BNJJNa  COOC  CTir-Ot-H 

[Docket  Na  RPM-1 1-002] 

Trunkline  Gas  Company;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  21, 1988. 

Take  notice  that  on  December  14, 
1988,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  Bling  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volumn  No.  1: 

First  Substitute  Original  Sheet  No.  3-A.7 
First  Substitute  Original  Sheet  No.  3-A.8 
Third  Revised  Sheet  No.  21-0 
Third  Revised  Sheet  No.  21-Q 

The  proposed  effective  date  of  these 
tariff  sheets  is  November  28, 1988. 

Trunkline  states  that  the  proposed 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
November  25, 1988  Order  in  the  above- 
captioned  proceeding  accepting 
Trunkline's  proposed  recovery  of  take- 
or-pay  settlement  and  contract 
reformation  costs  under  Order  No.  500. 
The  Commission's  November  25  Order 
directed  Tnuikline,  pursuant  to  Ordering 
Paragraphs  (B],  (C),  (D)  and  (F)  to:  (1) 
Adjust  the  take-or-pay  buydown  and 
buyout  and  revise  the  billing  amounts,  if 
necessary,  to  comply  with  the 
Commission's  requirement  that  the  filing 
reflect  those  settlement  costs  for  which 
a  written  or  verbal  obligation  to  pay  had 
been  concluded  as  of  the  date  of  the 
filing;  (2)  remove  carrying  costs  which 
predate  the  effective  date  of  the 
proposed  tariff  sheets  and  to  remove 
carrying  costs  on  funds  not  actually 
disbursed  as  of  the  effective  date  of  the 
proposed  tariff  sheets;  and  (3)  file 
revised  tariff  sheet  language  that 
reflects  the  Commission's  interest 
regulations  at  18  CFR  154.67(c)  to 
customer  funds  collected  but  not 
disbursed,  and  the  crediting  or  refunding 
of  such  accrued  interest,  as  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceedings.  Aiiy  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

LoUD.CaslMU. 

Secretary. 

[FR  Doc  88-29645  Filed  12-23-88:  8:45  am] 

BRJJNQ  COOC  t717-0MI 

[Docket  No.  TM89-2-49-000] 

WIMston  Basin  Intsrstate  Pfpelfne  Co^ 
Gas  Researcft  Inatltute  Funding  Unit 
Adjustment  FRing 

December  21, 1988. 

Take  notice  that  on  December  15, 
1988,  WilHston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
fihng  as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

First  Revised  Fifteenth  Revised  Sheet 

No.  10 
Original  Volume  No.  1-A 
First  Revised  Tenth  Revised  Sheet  No. 

11 
First  Revised  Thirteenth  Revised  Sheet 

No.  12 
Original  Volume  No.  1-B 
First  Revised  Third  Revised  Sheet  No.  10 
First  Revised  Third  Revised  Sheet  No.  11 

The  proposed  effective  date  of  the 
tariff  sheets  is  January  1, 1989. 

Williston  Basin  states  that  the  instant 
filing  reOects  the  inclusion  of  the  Gas 
Research  Institute  funding  unit  of  1.51 
cents  per  Mcf  (1.428  cents  on  a 
dekatherm  basis),  as  authorized  by  the 
Commission  in  its  Opinion  and  Order 
Amending  and  Approving  Gas  Research 
Institutes  1989  Research  and 
Development  Program  and  Related  Five- 
Year  Plan  for  1989-1993  issued  on 
November  30, 1988  in  Docket  No.  RP88- 
182-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tariff  application  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  the  Commission's  Rules  211  and 
214.  All  such  motions  or  protests  should 
be  filed  on  or  before  December  29, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
LoisaCaslMll. 

Secretary. 

[FR  Doc  88-29647  Filed  12-23-88;  &45  am] 

1IIWQ  COOC  <7ir-01-li 

[Docket  No*.  CPe»-39t-000  etaL} 

Texas  Gas  Transmission  Corporation 
et  al^  Natural  Gaa  Certificate  FUings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-398-000] 
December  20, 198& 

Take  notice  that  on  December  13, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street.  Owensboro.  Kentucky  42301. 
filed  in  Docket  No.  CP89-398-000  a 
request  pursuant  to  S9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.223)  for  authorization  to 
transport  natural  gas  for  Ford  Motor 
Company-Ohio  Trucking  Plant  (Ford 
Motor-Ohio  Truck)  imder  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  fUe 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  intenruptible  basis  up  to  5,500  MMBtu 
of  natural  gas  equivalent  on  behalf  of 
Ford  Motor-Ohio  Truck  pursuant  to  a 
gas  transportation  agreement  dated 
October  5, 1988,  between  Texas  Gas  and 
Ford  Motor-Ohio  Truck.  Texas  Gas 
would  receive  the  gas  at  various  existing 
points  of  receipt  on  its  system  in  Texas. 
Kentucky.  Tennessee,  Illinois,  Arkansas, 
Indiana  and  Louisiana  and  redeliver 
equivalent  volumes,  less  fuel  and  lost 
and  unaccoimted  for  volumes,  at  an 
existing  delivery  point  in  Ohio. 

Texas  Gas  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  2,500  MMBtu  and 
2,007,500  MMBtu,  respectively.  Service 
under  9  284.223(a)  commenced  on 
October  21, 1988,  as  reported  in  Docket 
No.  ST89-770-000,  it  is  stated. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 

[Docket  No.  CP89-40S-4)00] 

Take  notice  that  on  December  13, 
1988,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street, 
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Clarksburg,  West  Virginia  26302,  filed  in 
Docket  No.  CP89-405-000  a  prior  notice 
request  pursuant  to  §9  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas  for  various  shippers  under  the 
certificate  issued  in  Docket  No.  CP8&- 
311-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

CNG  proposes  to  transport  gas  for  the 
shippers  on  an  interruptible  basis  from 
various  receipt  points  on  its  system  to 
various  interconnections  betwe^  CNG 
and  certain  local  distribution  conlp^ies 
an  pipelines.  CNG  lists  for  each  shipJMr 
the  receipt  and  delivery  points,  the      \ 

Appendix 


maximum  daily,  average  daily,  and 
annual  volumes,  as  well  as  the  docket 
number  related  to  the  120-day 
transportation  service  initiated  by  CNG 
(see  attached  appendix). 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


DockMNo. 


ST89-991 

ST89-1032 

ST89-983 

ST89-1031 

ST89-1017 

ST89-1030 

ST89-992 

ST89-1022 

ST89-999 

ST89-978 

ST89-t013 

STS»-98a 

8X89-967 

8189-1006 

ST89-1012 

ST89-990 

ST8»-e»4 

ST89-1029 

ST89-988 

ST89-998 
ST89-997 
ST89-996 


Shipper  or  customer 


Bristol  Meyers  Company.. 


Crown  Leather  Finishing,  Inc.. 


General  Chemical  Corporation 

Gold  Bond  Buikfing  Products 

The  Trustees  of  Hamilton  College.. 

Hussman  Corp « ».. 

Johnstown  Knitting  Mills 

MCA  Manufacturing „ 

Nelson  Taylor,  Co 

Nestle  Foods  Corp 

Pass  &  8eyour._ 


Revere  Copper  Products,  Inc.. 
Robtnaon  ft  Smith 


Smith*  Laundry 

Somerset  Dyeing 

Speciai  Metals-. 

The  City  o(  Syracuse 

UticaCorp. 

B.P.  Gas  Marketing 


Wek:h  Allyn.  Inc . 

WiU  &  Baumer 

Scott  Paper 


Commence 
date 


Max.  daily,  avg. 
daily,  est  annual 


9/01/86 
9/02/68 
9/01/68 
9/01/88 
9/01/88 
9/01/88 
9/01/86 
9/01/68 
9/01/68 
9/02/86 
9/01/86 
9/01/68 
9/01/68 
9/01/86 
9/01/68 
6/01/66 
9/01/86 
9/02/66 
9/02/88 

9/01/86 
9/01768 
9/01/88 


7,000 

25 

2.555.000 

600 

154 

219.000 

650 

660 

310,250 

2.500 

25 

912.500 

350 

25 

127.750 

60 

25 

21.900 

225 

25 

62,125 

250 

25 

91.200 

92 

SO 

33.560 

2.750 

282 

1,003,750 

250 

31 

61,250 

4.500 

300 

1.642.500 

100 

25 

36.500 

65 

25 

23.725 

175 

25 

63.875 

1.000 

25 

365.000 

50,000 

91 

16,250.000 

400 

41 

146.000 

90.000 

112 

32,650.000 

32.850,000 

150 

37 

54,750 

500 

41 

182.500 

5.000 

927 


Receipt 
poml 


LDC 


NIMO 
NIMQ 

NIMO 
NIMO 
NIMO 
NIMO 
NIMO 
NIMO 

NIMO 
NIMO 
NIMO 
NIMO 

Na«o 

NIMO 
MMO 
NIMO 
NIMO 

NIMO 
NIMO 
NIMO 
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Docket  No. 


ST89-995 

ST89-1028 

ST89-993 

8X89-1007 

ST89-1006 

ST89-1011 

ST89-1023 

ST89-1009 

3789-964 

ST89-1026 

ST89-1024 

ST89-1016 

ST89-1003 

ST89-1002 

ST89-1001 

ST89-1000 

ST89-986 

ST69-102S 

ST89-985 

ST69-1021 

ST89-1020 

ST89-1014 

ST89-1019 

ST89-1015 

ST89-1010 

ST89-9ei 


Shipper  or  customer 


Access  Energy 

WayrM  Finger  Lake  BOCES 

B.P.  Gas  Marketing 

Natural  Qas  Clearing 

Upton  Court.  Wesley-On-East.. 
Capital  District  Energy  Center., 

lESCO 

BP  Gas  Marketing „.. 

lESCO 

Brandywine  Ind 

Kogas.  Inc 

Pentech  Papers 

LatrotM  Steel  Co 

CNQ  Dev.  Company 

Atean  Rolled  Products 

Gu»  OtMO  Corp 

Hammermill  Paper 

Rome  Strip  Steel 

Beechnut  Nutrition 

Natural  Gas  Clearinghouse 

Natural  Gas  Clearinghouse 

Texas-Ohio  Gas 

Natural  Gas  Clearinghouse 

Natural  Gas  Clearinghouse 

Natural  Gas  Clearinghouse 

Natural  Gas  Clearinghouse 


CoiTHTience 

Max.  daily,  avg. 

Receipt 

LDC 

date 

daily,  est  annual 

point 

1.825.000 

9/01/68 

50.000 

96 

18.250.000 

B 

NIMO 

9/01/88 

2.200 

11 

803.000 

C 

NIMO 

9/02/88 

75.000 

146 

27.375.000 

A 

NIMO 

9/23/88 

25.000 

976 

9.125.000 

0 

NIMO 

9/01/68 

43 

10 
15,69$ 

C 

NIMO 

9/01/88 

15.000 

9.300 

5.475.000 

B 

TOP 

9/02/88 

65.000 

117 

23.725,000 

B 

Transoo 

9/02/88 

35.000 

167 

12.775.000 

D 

HGI 

9/02/86 

2.000 

24 

730.000 

B 

North  Penn 

9/20/88 

3.000 

100 

1.095,000 

D 

EOG 

9/01/88 

100,000 

78 

36,500.000 

B 

EOG 

9/03/86 

Z056 

100 

750.440 

A 

H«B 

9/01/88 

6.950 

500 

2.536.000 

B 

PNG 

9/01/88 

18.000 

10.900 

6.570.000 

B 

PNG 

9/02/86 

13.500 

2.819 

4.927.500 

B 

NIMO 

9/01/88 

230 

25 

83.950 

B 

NIMO 

9/01/88 

3.500 

95 

1.277.500 

D 

NIMO 

9/02/88 

600 

100 
201.000 

D 

NIMO 

9/01/88 

3.700 

25 

1.350.500 

A 

NIMO 

10/19/88 

10.000 

100 

3.660.000 

0 

Coming 

10/06/88 

50.000 

767 

18.250.000 

D 

NYSEG 

10/20/88 

3,500 

707 

1,277.500 

B 

Transco 

10/14/68 

25.000 

100 

9.125.000 

D 

HGI 

10/26/88 

50.000 

10.000 

18.250.000 

A 

NFG 

10/18/88 

50.000 

100 

18.250.000 

D 

PNG 

10/17/68 

25.000 

100 

9.125.000 

0 

North  Penn 
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Docket  No. 

Shipper  or  customer 

Commence 
date 

Max  daily,  avg. 
dedy.  est  annual 

Receipt 
potnl 

ux: 

ST89-980 

ST89-B79 

Sharon  Tube  Co _ „. _ „. 

Gulf  Ohio  Corp _ 

10/11/86 
10/14/88 

.300 
SO 

109.500 
900 
158 

328.500 

B 
B 

EOG 
NIMO 

Legend  of  LDC't  or  Detivefy  Potnta:  HGI— Hope  Gas,  Inc.  NYSEG— New  York  State  Electric  Gas  Corp  RGE— Rochester  Gas  A  Electric  Corp  EOG — East  OMo 
Gas  Co.  PNO— Peoples  Natural  Gas  Company.  NiMO— Niagara  Monawk  Power  Corp.  NFG— National  Fuel  Gas  Supply  Corp.  Transco— Transcontinental  Gas  Pipalint 
Corporation.  Coroas—Corgas  Pipeline  Cornpany.  North  Perm— North  Perm  Gas  Company.  H&B— Hanley  &  Bird.  Coming— Coming  Natural  Gas  Corp. 

Legend  of  necelpt  Pointt:  A— Vanous  interconnects  t>etween  Tennessee  Gas  Pipeline  Company  and  CNG.  B— Various  receipt  pomts  in  Yt\l/PKJtC(.  C— VarkMa 
Interconnects  tMtween  Texas  Gas  Transmission  Corp.  and  CNG.  D— Vanous  mterconneda  between  Texas  Eastern  Transmwsion  Coip.  and  CNG. 


3.  Texas  Gas  Transmissloii  Corporation 

[Docket  No.  CP89-408-000] 

Take  notice  that  on  December  14, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301. 
filed  in  Docket  No.  CP89-^»)a-O00  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG),  under  the 
Uanket  certiHcate  issued  in  Docket  No. 
CP88-68d-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 
17, 1988,  under  its  Rate  Schedule  T,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  TXG  from  points  of  receipt  listed 
in  Exhibit  "B"  of  the  agreement  to 
delivery  points  listed  in  Exhibit  "C", 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  The  City  of  Murray,  Kentucky. 

Texas  Gas  advises  that  services  under 
S  284.223(a)  commenced  October  31, 
1988,  as  reported  in  Docket  No.  ST89- 
880.  Texas  Gas  further  advises  that  it 
would  transport  100,000  MMBtu  on  an 
average  day  and  36,500,000  MMBtu 
annually. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ANR  Rpeline  Company 

(Docket  No.  CP8d-4O3-000] 

Take  notice  that  on  December  13, 
1988,  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Dodcet  No.  CP88-403-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


authorization  to  transport  natural  gas 
for  Total  Minatome  Corporation  (l^C), 
a  marketer,  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Conmiission  and  open  to  public 
inspection. 

ANR  proposes  to  transport  up  to 
25,000  dt  equivalent  of  natural  gas  per 
day  on  an  intemiptible  basis  for  TMC. 
ANR  states  it  would  receive  the  gas  at 
an  existing  point  of  receipt  in  the 
Vermilion  Area,  offshore  Louisiana,  and 
redeliver  the  gas  for  the  account  of  TMC 
at  an  existing  interconnection  also 
located  in  the  Vermilion  Area. 

ANR  states  it  commenced  service  for 
TMC  under  S  284.223(a)  of  the 
Commission's  Regulations  on  November 
1, 1988,  as  reported  in  Docket  No.  ST89- 
1060-000. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmisnon  Corporation 

[Docket  No.  CP89-413-000] 

Take  notice  that  on  December  14, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-413-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG),  under  the 
l>ianket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 
17, 1988.  under  its  Rate  Schedule  T.  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  TXG  from  points  of  receipt  listed 
in  Exhibit  "B"  of  the  agreement  to 


delivery  points  listed  in  Exhibit  "C". 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  Midwest  Natural  Gas 
Corporation. 

Texas  Gas  advises  that  service  under 
S  284.223(8)  commenced  October  31, 
1988,  as  reported  in  Docket  No.  ST89- 
885.  Texas  Gas  further  advises  that  it 
would  transport  100.000  MMBtu  on  an 
average  day  and  36,500,000  MMBtu 
annually. 

February  3, 1989,  in  accordance  with 
Standard  Paragraph  G  at  the  end  of  this 
notice. 

6.  Texas  Gas  Transmission  Corporation 

[CP89-412-O001 

Take  notice  that  on  December  14, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP89-412-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG).  imder  the 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 
19, 1988,  under  its  Rate  Schedule  T.  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  TXG  fixim  points  of  receipt  listed 
in  Exhibit  "B"  of  the  agreement  to 
delivery  points  Hsted  in  Exhibit  "C", 
which  transportation  service  involves 
inteicoimections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consomer  of 
the  gas  is  The  City  of  Hamilton,  Otiio. 

Texas  Gas  advises  that  service  onder 
§  284.223(a}  commenced  October  31, 
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1988,  as  reported  in  Docket  No.  ST89- 
879.  Texas  Gas  further  advises  that  it 
would  transport  100,000  MMBtu  on  an 
average  day  and  36.500,000  MMBtu 
annually. 

Comment  date:  February  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-40&-000] 

Take  notice  that  on  December  14, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street  Owensboro,  Kentucky  42301,  filed 
in  Docket  No.  CP89-409-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  TXG  Gas 
Marketing  Company  (TXG).  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  October 
19, 1988.  under  its  Rate  Schedule  T,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  TXG  from  points  of  receipt  listed 
in  Exhibit  "B"  of  the  agreement  to 
delivery  points  Usted  in  Exhibit  "C". 
which  transportation  service  involves 
interconnections  between  Texas  Gas 
and  various  transporters.  Texas  Gas 
advises  that  the  ultimate  consumer  of 
the  gas  is  The  City  of  }ena,  Louisiana. 

Texas  Gas  advises  that  service  under 
Section  284.223(a)  commenced  October 
31, 1988,  as  reported  in  Docket  No. 
ST89-889.  Texas  Gas  further  advises 
that  it  would  transport  100,000  MMBtu 
on  an  average  day  and  36,500,000 
MMBtu  annually. 

Comment  date:  February  3. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-372-000] 

Take  notice  that  on  December  9. 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston,  Texas  77002. 
filed  in  Docket  No.  CP89-372-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  one  existing 
delivery  point  and  appurtenant  facilities 
as  a  jurisdictional  sales  facility  to 
delivery  gas  to  Minnegasco,  Inc. 
(Minnegasco)  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 


401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  existing 
delivery  point,  located  in  Carver  County, 
Minnesota,  was  constructed  and 
operated  under  Section  311  authority 
and  that  it  now  proposes  to  use  the 
facilities  to  make  jurisdictional  natural 
gas  deliveries  to  the  communities  of 
Mayer  and  New  Germany,  Minnesota,  to 
be  served  by  Minnegasco.  Northern 
further  states  that  the  estimated  fifth 
year  peak  day  and  annual  volumes  are 
408  Mcf  and  43,513  Mcf  respectively  and 
that  the  end  users  would  be  residential 
and  commercial  consumers. 

Northern  asserts  that  the  natural  gas 
delivered  at  the  proposed  delivery  point 
would  be  served  from  Minnegasco's  firm 
entitlement  for  delivery  to  Minneapolis 
and  that  the  total  volumes  delivered  to 
Miimegasco  would  not  exceed  its 
authorized  firm  entitlement. 

Comment  date:  February  3. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-39&-000] 

Take  notice  that  on  December  13, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Frederica 
Street.  Owensboro.  Kentucky  42301. 
filed  in  Docket  No.  CP89-396-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authoriztaion  to  provide  interruptible 
transportation  service  on  behalf  of  Ford 
Motor  Company-Batavia  Transmission 
Plant  (Ford  Motor-Batavia).  under  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CP88-686-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Piu^uant  to  an  interruptible  gas 
transportation  agreement  executed 
October  6, 1988,  Texas  Gas  proposes  to 
transport  up  to  1,000  MMBtu  of  natural 
gas  per  day  on  behalf  of  Ford  Motor- 
Batavia  from  one  hundred  seventy  (170) 
points  of  receipt  located  offshore 
Louisiana  and  within  the  States 
Louisiana,  Arkansas,  Illinois,  Indiana. 
Kentucky.  Ohio.  Tennessee,  and  Texas 
to  a  single  point  of  delivery  located  in 
Butler  County,  Ohio.  The  average  daily 
transportation  quantity  is  estimated  to 
be  500  MMBtu  and  based  on  that 
average,  the  annual  transportation 
quantity  would  be  182,500  MMBtu. 
'Texas  Gas  advises  that  the 
transportation  service  commenced 


October  21, 1988,  under  S  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-767-000. 
Comment  date:  February  3, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Transco  Gas  Supply  Company 

[Docket  No.  CP89-378-0001 

Take  notice  that  on  December  12. 
1988,  Transco  Gas  Supply  Company 
(Gasco),  Post  Office  Box  1396,  Houston. 
Texas  77251  filed  in  Docket  No.  CP89- 
378-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
sales  service  to  its  affiliate 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  Gasco  requests  that 
such  authorization  be  effective 
December  31, 1986. 

Gasco  states  that  it  was  originally 
formed  in  June  1975  for  the  purpose  of 
securing  additional  financing  for 
Transco's  advance  payment  program. 
Under  its  existing  sales  authority,  Gasco 
has  received  an  assignment  of  Transco's 
rights  and  obligations  under  certain 
advance  payment  agreements  between 
Transco  and  its  producers,  and  sells  to 
Transco  for  Transco's  customers  all 
natural  gas  purchased  by  Gasco  under 
contracts  entered  into  by  Gasco 
pursuant  to  the  advance  payment 
agreements.  It  is  stated  that  Transco 
made  advance  payments  to  producers  of 
some  $103,300,000  as  of  May  1. 1975,  and 
had  commitments  to  make  additional 
advances  during  the  remainder  of  1975. 
Further,  certain  restrictions  in  Transco's 
long-term  debt  instruments  were 
expected  to  prevent  Transco  from 
borrowing  the  additional  funds  to  make 
fiu-ther  advances  in  1976  and  beyond. 
Gasco  states  that  in  addition  to  the  fact 
that  Gasco  was  not  subject  to  the 
restrictions  in  Transco's  debt 
instruments.  Gasco  believed  its  ability 
to  obtain  funds  for  financing  an  advance 
program  was  superior  to  that  of  Transco. 
Gasco  reasoned  that  it  would  have 
available  for  such  purpose  both  the 
obligation  of  the  producers  to  repay 
sums  advanced,  and  the  obligation  of 
Transco  to  make  payments  to  Gasco 
under  a  gas  sales  agreement  between 
Gasco.  as  seller,  and  Transco,  as  buyer. 
Gasco  states  that  it  was  issued  such 
sales  authority  in  Docket  No.  CP76-3. 

It  is  stated  that  according  to  the  order 
issuing  Gasco  the  certificate,  Transco 
agreed  to  assign  to  Gasco  its  rights 
under  twenty-eight  advance  payment 
agreements  with  producers.  In 
consideration  for  the  assignment  of 
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Transco's  advance  payment  agreements, 
Gasco  states  it  agreed  to  pay  'Transco  an 
amount  equal  to  the  aggregate  amount  of 
any  unrecouped  advances  previously 
made  by  Transco  thereunder,  to  assume 
all  of  Transco's  duties  thereunder,  and 
to  sell  to  Transco  all  natural  gas 
purchased  by  Gasco  under  gas  purchase 
contracts  entered  into  by  Gasco 
pursuant  to  the  advance  payment 
agreements. 

According  to  Gasco.  the  sales 
authority  in  Docket  No.  CP7&-3  has 
become  unnecessary  due  to  the  fact  that 
the  very  reason  for  which  such  sales 
authority  was  sought,  ie.,  to  assist 
Transco  in  securing  financing  for  its 
advance  payment  program,  no  longer 
exists;  Transco's  advance  payment  has 
been  discontinued,  and  all  advance 
payments  made  to  producers  thereunder 
have  been  repaid.*  Gasco  further  states 
that  it  has  also  fully  repaid  the  debt  it 
issued  to  finance  the  advance  payment 
program.  As  a  result  of  having  fully 
collected  its  advance  payments  and 
repaying  all  related  debts,  Gasco  avers 
that  the  time  and  expenses  associated 
with  its  administrative  and  regulatory 
duties  have  become  unnecessary  and 
burdensome  and  should  be  eliminated. 

Gasco  further  states  that  both  Transco 
and  Transco's  customers  will  benefit  if 
Gasco  is  granted  authority  to  abandon 
its  sales  to  Transco  because  such 
administrative  and  regulatory  expenses 
will  no  longer  be  included  as  operating 
expenses  in  Transco's  general  rate 
filings.  It  is  stated  that  in  addition  to  the 
benefit  that  will  flow  to  Transco  and 
Transco's  customers  with  the 
elimination  of  these  expenses,  neither 
Transco  nor  Transco's  customers  will  be 
disadvantaged  in  any  way  if  the 
requested  abandonment  authorization  is 
granted.  Gasco  states  that,  effective  as 
of  the  date  of  the  Commission's  order 
granting  the  authorization  sought  herin, 
the  advance  payment  agreements  which 
were  assigned  to  Gasco  from  Transco. 
and  the  gas  purchase  agreements 
entered  into  by  Gasco  pursuant  to  the 
advance  payment  agreements,  will  be 
reassigned  to  Transco  and  Transco  will 
begin  purchasing  the  same  gas  supplies 
covered  by  the  existing  sales 
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■  Ga*co  states  that  as  of  the  date  of  this  filing,  a 
total  amount  of  S3.314.842.  representing  a  sum  of 
unrecouped  prepayments  and  take-or-pay 
payments,  remains  due  to  Gasco  from  one  producer 
under  its  contract  entered  into  pursuant  to  the 
advance  payment  program.  Gasco  states  that  it 
anticipates  that  this  amount  will  be  recouped  before 
December  31. 1988.  In  the  event  thai  any  portion  of 
this  receivable  is  still  unrecouped  on  the  effective 
date  of  the  authorization  sought  herein.  Gasco 
states  that  such  receivable  will  be  assigned  from 
Gasco  to  Transco  as  a  part  of  the  reassignment  of 
advance  agreements  and  related  gas  purchase 
contracts  to  Transco. 


authorization  directly  from  the 
producers,  rather  than  from  Gasco. 
Gasco  contends  that  Transco  will  pay 
the  producers  under  the  same  applicable 
contract  provisions  under  which  Gasco 
has  made  payments,  and  as  a  result. 
Transco's  customers  will  continue  to  be 
charged  for  Transco's  gas  purchase  at 
the  same  supply  rate  as  if  Transco  were 
continuing  to  purchase  the  gas  from 
Gasco.  Therefore,  it  is  stated  that, 
although  the  sales  service  from  Gasco  to 
Transco  will  be  terminated  by  the 
proposed  abandonment,  the  availability 
of  gas  supplies  to  Transco  and  Transco's 
customers  imder  the  applicable  gas 
purchase  contracts  will  remain 
unchanged,  and  the  gas  cost  component 
of  Gasco's  charge  to  Transco  will 
remain  the  same  as  if  Transco  were 
continuing  to  buy  the  gas  from  Gasco. 

Gasco  further  requests  that  the 
Commission  grant  a  waiver  of  any  and 
all  otherwise  applicable  orders,  rules, 
regulations  and  reporting  requirements, 
now  effective  or  hereafter  promulgated 
or  issued  by  the  Commission,  to  the 
extent  such  orders,  rules,  regulations 
and  reporting  requirements  are  or  may 
be  inconsistent  with  the  authorizations 
requested  herein.  Finally.  Gasco  states 
that  it  is  authorized  to  represent  that  its 
only  customer.  Transco.  concurs  with 
the  relief  requested  by  Gasco  in  its 
application. 

Comment  date:  January  10. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  his  notice. 

11.  CNG  Transmission  Corporation 

[Docket  No.  CP86-311-002] 

Take  notice  that  on  November  30. 
1988.  CNG  Transmission  Corporation 
(CNG).  445  West  Main  Street. 
Clarksburg,  West  Virginia  26301.  filed  in 
Docket  No.  CP86-311-002  a  petition  to 
amend  the  order  issuing  a  certificate  of 
public  convenience  and  necessity  in 
Docket  No.  CP86-311-000  to  CNG 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  to  authorize  an  experimental 
transportation  program,  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CNG  states  that  its  upstream  pipeline 
suppliers  have  filed  applications  with 
the  Commission  for  authorization  to 
provide  standby  sales  service.  CNG 
requests  authority  to  make  capacity, 
obtained  from  CNG's  election  of 
standby  service  on  its  pipeline  suppliers, 
available  to  its  standby  customers  for 
transportation  on  a  firm  basis.  CNG 
states  that  in  the  event  excess  capacity 
remains  after  its  customers  have  elected 
any  firm  transportation  service  on  these 
pipelines,  any  party  would  be  permitted 


to  request  interruptible  transportation 
service  on  a  first-come  first-served  basis 
consistent  with  the  scheduling  of 
transportation  service  under  Rate 
Schedule  TI.  Further.  CNG  states  that 
the  availability  of  upstream  pipeline 
capacity  for  firm  and  interruptible 
agency  transportation  services  is 
dependent  upon  the  capacity  required  to 
serve  CNG's  customers  for  tiie  relevant 
period. 

CNG  states  it  would  make  firm  agency 
transportation  available  by  notifying  its 
standby  customers  by  the  10th  of  each 
month  of  the  amount  of  any  upstream 
pipeline  capacity  available  during  the 
next  month.  In  the  event  that 
nominations  exceed  available  capacity. 
CNG  would  allocate  capacity  pro  rata, 
based  upon  each  customer's  maximum 
daily  standby  quantity.  CNG  states  that 
five  days  after  it  receives  nominations, 
it  would  notify  other  customers  of  any 
remaining  capacity  on  the  upstream 
pipeline.  CNG  would  make  this 
transportation  available  consistent  with 
the  transportation  queue  under  Rate 
Schedule  TI. 

Five  days  after  CNG  receives  standby 
customers'  nominations,  CNG  would 
notify  other  customers  of  any  available 
capacity  on  the  upstream  pipeline.  CNG 
states  it  would  make  this  capacity 
available  consistent  with  the 
transportation  queue  imder  Rate 
Schedule  TI.  Further,  these  customers 
could  nominate  any  quantity,  up  to  the 
maximum  daily  transportation  quantity 
set  forth  in  their  transportation 
agreements  with  CNG. 

CNG  feels  that  the  expiration  of  the 
Texas  Gas  Transmission  Corporation 
TSC  program  will  interrupt  the 
purchasing  strategies  of  many  LDC's 
and  end-users  that  used  and  relied  upon 
the  access  provided  by  the  TSC  program 
and  that  the  difficulties  that  flow  from 
the  termination  of  this  program  are 
exacerbated  by  its  timing — at  the  outset 
of  the  winter  heating  season.  CNG 
believes  that  this  application 
ameliorates  these  hardships  and 
constructs  an  experimental  mechanism 
to  provide  reliable,  widespread  access 
to  the  Southwest.  Under  this  program, 
CNG's  standby  customers  would  have 
access  to  CNG'capacity  on  its  upstream 
pipeline-suppliers  that  CNG  obtains 
through  the  exercise  of  its  standby 
rights.  CNG  would  allow  a  standby 
customer  that  obtains  capacity  on 
upstream  pipelines  to  act  as  an  agent  for 
other  customers,  as  long  as  it  makes 
capacity  available  on  a  non- 
discriminatory basis.  Additionally, 
anyone  could  obtain  interruptible 
capacity  on  a  first-come,  first-served 
basis,  llius,  CNG  submits,  its  proposal 
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would  provide  access  to  the  Southwest 
fields  to  all  customers  and  others 
through  the  administration  of  a  fair  and 
uncomplicated  program. 

CNG  states  the  although  the  firm  and 
interruptible  service  proposed  in  this 
application  necessarily  provides 
different  types  of  service,  they  share 
several  common  characteristics.  First, 
for  both  services,  buyers  would  pay  the 
commodity  and  fuel  charges  associated 
with  transportation  as  biUed  by  the 
upstream  pipeline.  The  buyers  would 
also  supply  fuel  if  the  upsb^am  pipeline 
elects  to  retain  fuel.  Second,  buyers  of 
Hrm  and  interruptible  service  must 
comply  with  all  applicable  tariff 
provisions  of  the  upstream  pipeline. 
Third,  CNG  would  not  be  obligated  to 
accept  nominations  for  either  service 
from  any  buyer  that  fails  to  equalize 
receipts  and  deliveries  in  accordance 
with  the  tariff  of  the  upstream  pipeline 
until  any  imbalances  are  resolved. 
Finally,  under  no  circumstances  would 
CNG  be  a  guarantor  of  performance  for 
the  upstream  pipeline. 

CNG's  proposal  also  requires  the 
revision  of  its  purchased  gas  cost 
adjustment  tariff.  Under  this  tariff,  CNG 
has  included  in  its  definition  of 
"purchased  gas  cost"  those  standby 
charges  billed  to  CNG  by  its  pipeline 
suppliers.  CNG  states  that  previously  it 
tracked  these  costs  as  demand  charges 
and  hence  as  purchased  gas  costs  and 
that  tracking  those  costs  as  standby 
charges  is  appropriate  in  light  of  the 
new  services  provided  in  this 
application. 

CNG's  feels  its  proposal  has  the 
advantage  of  being  administratively 
simple  for  all  parties  involved.  For  many 
shippers,  arranging  for  transportation  on 
more  than  one  pipeline  as  a  complex, 
time-consuming  process.  Currently, 
shippers  must  be  familiar  with 
transportation  deadlines  and  tariff 
conditions  on  a  number  of  pipelines  in 
order  successfully  move  southwest  gas. 
A  missed  deadline  or  incorrect 
nomination  could  cost  a  shipper  its 
transportation  for  a  month.  CNG  states 
its  agency  proposal  would  eliminate 
many  of  these  problems  by  allowing 
shippers  to  arrange  for  transportation  on 
two  pipeline  systems  with  one 
nomination. 

Additionally,  CNG  feels  an  agency 
relationship  would  be  far  simpler  for 
CNG  to  implement  and  administer  than 
a  capacity  brokering  program;  and  the 
agency  proposal  avoids  many  of  the 
conceptual  problems  that  brokering  has 
encountered.  CNG  believes  it  could 
implement  this  proposal  through  existing 
contracts  and  can  account  for  and  track 


each  shipper's  transportation  without 
major  alterations  in  its  operations. 

Comment  date:  January  10, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filling  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regidatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Loia  D.  CaaheD. 

Secretary. 

[FR  Doc.  88-29650  Filed  12-23-88;  8:45  am] 
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[Docket  Nos.  CP86-5*9-009;  RP86-104-011; 
RP87-30-018] 

Colorado  Interstate  Gas  Co.^ 
Substitute  Tariff  FiMng 

December  21, 19a& 

Take  note  that  on  December  14, 1988, 
Colorado  Interstate  Gas  Company 
("CIG")  submitted  for  filing  the 
following  tariff  sheets  of  its  Second 
Revised  Volume  No.  1-A  Transportation 
Tariff  in  substitution  for  its  previous 
filing  in  compliance  with  the 
Commission's  November  1, 1988  order  in 
these  dockets: 

Second  Substitute  Original  Sheet  No.  26 
Second  Substitute  Original  Sheet  No.  27 

CIG  states  that  these  sheets  replace 
Substitute  Original  Sheet  Nos.  26  and  27, 
which  were  filed  November  16, 1988.  in 
order  to  comply  with  the  requirement 
that  CIG  modify  its  "open  access"  tariff. 

Copies  of  this  filing  are  being  served 
on  all  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LnsD.CaakeU, 
Secretary. 

[FR  Doc.  88-29649  Filed  12-23-88;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  nied  During  the  WeeIc  of 
November  18  ttirough  November  25, 
1988 

During  the  Week  of  November  18 
through  November  25, 1988,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 


with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 
December  20, 1988.  ° 
George  B.  Bieznay, 
Director.  Office  of  Hearings  and  Appeals. 


bST  OF  Cases  Received  by  the  Ofrce  of  Hearings  and  Appeai^ 

[Week  of  Nov.  18  through  Nov.  25,  1968] 


Date 


Nov.  21, 1988... 


Do.. 


Do..„ 


Do.. 


Name  and  location  of  applicant 


Hanford  Education  Action  Laague,  Spokane,  WA.. 


Hanford  Education  Actwn  League,  Spokane,  WA. 


Aitwco/Belridge/Pak5  Pinto/Oklahoma.  Oklahoma 
City,  OK. 


Economic  Regulatory  Administration,  Washington, 
DC. 


Case  No. 


KFA- 
0233. 


KFA- 
0232. 


RM21- 
136, 
RIUI8- 
137, 
RM5- 
138. 

KRZ- 
0530. 


Type  of  submission 


Appeal  of  an  information  request  denial.  If  granted:  the  Nov.  2.  1988,  freedom  of 
information  request  denial  issued  by  the  DOE  Richland  Operations  Office  wouW 
be  rescirxied  and  the  Hanford  Education  Action  League  wouW  recewe  access  to 
reports  concerning  thyrotd  testing  of  school  chikJren. 

Appeal  of  an  information  request  denial  If  granted:  The  Oct  26.  1988,  freedom  of 
informatwn  request  der«al  issued  by  the  Director,  DOE  Executive  Secretanat 
wouW  be  rescinded  and  the  Hanford  Education  Action  League  wouW  receive 
access  to  complete  minutes  and  reports  of  the  Dec.  12-14.  1949.  meeting  of 
the  Atomic  Energy  Commission  at  the  Argonne  National  Laboratory  in  Lemont. 
Illinois. 

Request  for  modification/rescission.  If  granted:  The  May  13,  1965.  decision  and 
order  issued  to  Oklahoma  wouW  be  modified,  regarding  the  states  second 
stage  applk^tons  in  the  Amoco,  Belridge  and  Paks  Pinto  refund  proceedings. 


Intertocutoty.  If  granted:  The  proposed  remedial  order  issued  to  Merrt  Petroleum 
(Case  No.  KHO-0530)  woukJ  be  amended,  regarding  the  issue  of  personal 
liability  on  the  part  of  certain  ir>divkluals. 


Refund  Appucations  Received 

[Week  of  f^ov.  16  to  r4ov.  25,  19681 


Name  of  refund 

Date  received 

proceeding/ 
Name  of  refur>d 

Case  No. 

Nov.  18,  1988 .... 

Central 
Excftange 

RF312-4. 

Nov.  21,  1988.... 

Arrow  Gas 
Service. 

RF312-5. 

Do 

Airgas,  Inc 

RD272-72350 

Do 

Zapata  Haynis 
Corp. 

RD272-61177. 

Do „..„ 

Little  Anf>erica 
Refining  Co. 

RF312-6. 

Do. 

Wyoming  Gas  & 
Oil  Co. 

RF312-7 

[)o 

Petrolane  Gas 

RF312-8 

Senwse,  Ltd. 

Nov.  2a  1968.... 

Rollins,  Inc 

RD272-71660. 

Nov.  23,  1988.... 

Velskx)! 
Chemnal 
Corp. 

RD272-62413. 

Do 

RD272-62473 

Corp. 

Do 

Empire  Drilling 
Co. 

RD272-65942. 

Do 

Gk)be  Drilling 

RD272-65961. 

Do 

Hi  Light  Drilling 
Co. 

RD272-66514. 

Do 

Tiger  0«  Co 

RD272-6e538. 

Refund  Appucations  Received— 
Continued 

[Week  of  Nov.  18  to  Nov.  25,  1988] 


Name  of  refund 

Date  received 

proceeding/ 
Name  of  refund 

Case  No. 

applicant 

Nov.  28, 

1966... 

The  Western 
Co.  of  North 
America. 

RF272-62495. 

Nov.  18, 

1988 

GuH  Oil  refund, 

RF300-10604 

thnj  Nov.  25, 

applicatk>ns 

thnjRF300- 

1988. 

received. 

10614. 

Do. 

RF307-6767 

appUcatkins 

thnjRF307- 

received. 

6882. 

Do. 

Crude  oH 

RF272-72116 

refund. 

thnj  RF272- 

applications 

75131. 

received. 

Do. 

Atlantic 

RF304-7272 

RKhfield 

thnjRF304- 

refund. 

7349. 

applicatk)ns 

received. 

Do  . 

Murphy  refund, 
applnations 

RF309-5?g 

thruRF309- 

received. 

602. 

[FR  Doc.  88-29654  Filed  12-23-88:  8:45  am] 
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Issuance  of  Decisions  and  Orders  Filed 
During  ttie  Week  of  October  24 

During  the  week  of  October  24 
through  October  28, 1988,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  rehef  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Stock  Equipment  Company.  10/25/86. 
KFA-0222 
Stock  Equipment  Company  filed  an 
Appeal  from  a  determination  issued  by 
the  Deputy  Director  of  the  Office  of 
Intergovernmental  and  External  Affairs 
of  DOE's  Albuquerque  Operations 
Office  (AOO).  That  determination 
denied  in  part  a  Request  for  Information 
which  Stock  has  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  AOO  had  not  presented  an 
adequate  justification  for  applying  FOIA 
Exemption  4  to  the  information  withheld 
in  the  requested  documents. 
Accordingly,  the  matter  was  remanded 
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for  either  release  of  the  requested 
information  or  a  new  determination  that 
adequately  justifies  the  withholding  of 
the  information. 

Raquest  for  ModificatioD  and/or/ 
Rescission 

Texas.  10/26/88,  KER-0045 

The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  filed  by  the  State 
of  Texas  seeking  reconsideration  of  a 
Petition  for  Special  Redress  to  use  $8 
million  in  Stripper  well  funds  for  an 
Energy  Resource  Optimization  (ERO) 
program.  The  ERO  program  would  fund 
geological  research  on  "oil  reservoir 
characterization"  by  the  State's  public 
universities.  In  its  Motion,  Texas 
demonstrated  that  the  State's  petroleum 
consumers  will  derive  much  broader 
energy-related  benefits  from  the  ERO 
program  than  the  DOE  had  originally 
concluded.  On  that  basis,  the  DOE 
approved  the  State's  submission. 

Supptemental  Order 

Herbert  L  Tanner  PJ\..D..  Inc..  10/26/88, 
KFX-0058 
The  DOE  issued  an  Order  requiring 
P.A.D.,  Inc.,  of  Memphis,  Tennessee,  and 
its  president  Herbert  L  Tanner,  to  show 
cause  why  they  should  not  be 
disqualified  from  representing  refund 
applicants  before  the  Office  of  Hearings 
and  Appeals  on  the  grounds  that  they 
had  submitted  claims  without  proper 
authorization  and  had  made  false  and 
misleading  statements.  The  respondents 
were  given  30  days  to  file  a  statement  in 
opposition  to  the  proposed 
disqualification  and  to  request  a 
hearing. 

Refund  Applications 

Aerovox  Incorporated,  et  ai,  10/26/88, 
RF272~4751  el  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  15  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  as  a  result  of  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$24,655. 

Aminoil  U.S.A.,  Inc./County  Gas 

Company,  Carolina  Wholesale  Gas 
Company,  10/27/88;  RF139-66. 
RF139~85 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  County  Gas  Company  and  Carolina 
Wholesale  Gas  Company  in  the  Aminoil 
U.S.A.,  Inc.  special  refund  proceeding. 
The  firms  submitted  cost  banks  and 


market  price  data  which  indicated  that 
they  were  forced  to  absorb  Aminoil's 
alleged  overcharges.  Therefore,  the  firms 
have  shov\m  that  they  were  injured,  to 
the  full  extent  of  their  volumetric 
allocations  of  the  consent  order  fund,  by 
the  Aminoil's  alleged  overcharges.  After 
examining  the  firms'  applications  and 
supporting  documentation,  the  DOE 
concluded  that  the  firms  should  receive 
refunds  totaling  $134,142,  representing 
$75,733  in  principal  and  $58,409  in 
interest 

Aminoil  U.S.A.,  Inc./Rural  Gas 

Company.  Don  Loftis.  Inc.,  10/25/88: 
RF139-187.  RF139-192 
The  DOE  issued  a  Supplemental 
Order  concerning  the  Applications  for 
Refund  filed  by  Rural  Gas  Company  and 
Don  Loftis  in  the  Aminoil  U.S.A.,  Inc. 
special  refund  proceeding.  On 
September  23, 1988,  the  DOE  issued  a 
Decision  and  Order  granting  both  firms 
a  refund.  The  refund  amounts,  however, 
were  transposed  in  that  Decision.  This 
Supplemental  Order  corrects  that 
transposition. 

Arcadian  Corporation,  10/25/88:  RF272- 
9351 
The  OHA  issued  a  Decision  and 
Order  granting  an  Application  for 
Refund  from  crude  oil  overcharge  funds 
based  on  the  applicant's  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  The  applicant,  a  manufacturer 
of  fertilizer,  had  calculated  its  purchase 
volume  by  reviewing  accounting  records 
of  monthly  fuel  oil  purchases. 

Arnold  Hettich  Trucking.  10/26/88: 
RF272-74998 
On  August  22, 1988,  the  DOE  issued  a 
Decision  and  Order  granting  a  refund  of 
$2  to  Arnold  Hettich  Trucking  (Hettich), 
Case  No.  RF272-37528.  /  IV.  Millane.  et 

al..  17  DOE  I (Case  Nos.  RF  272- 

37400.  et  al.  (August  22, 1988).  The 
Appendix  to  this  Decision  &  Order  listed 
erroneous  gallonage  and  refund  figures 
for  Hettich.  Accordingly,  to  remedy  the 
situation,  the  DOE  issued  a 
Supplemental  Order  granting  Hettich  an 
additional  refund  of  $12. 

Atlantic  Richfield  Company/Brinkerhoff 
Seed  Farm  Inc.,  et  ai,  10/25/88: 
RF304-330  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  fifty-nine  Applications  for 
Refund  filed  by  55  claimants  from  a 
consent  order  fund  made  available  by 
Atlantic  Richfield  Company.  As 
resellers/retailer  applying  for  small 
claims  refunds,  those  who  have  elected 
to  limit  their  refunds  to  $5,000,  and  end- 
users,  these  firms  were  presumed  to 
have  been  injured.  The  DOE  concluded 


that  the  firms  should  receive  refunds 
totaling  $84,045.  representing  $66,935  in 
principal  and  $17,110  in  accrued  interest 

Bowers  Shell  Service,  et  al,  10/26/88: 
RF272-13154  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  nine  claimants  in  the  crude  oil 
special  refund  proceeding.  The  nine 
applicants,  who  were  resellers  of 
petroleum  products,  failed  to 
demonstrate  that  they  were  injured  by 
alleged  crude  oil  overcharges. 
Accordingly,  all  nine  applications  were 
denied. 

Broadway  Bus  Owner's  Association,  10/ 
26/88;  RF272-9386 

The  OHA  issued  a  Decision  and 
Order  denying  a  crude  oil  refund 
application  filed  by  the  Broadway  Bus 
Owner's  Association.  The  applicant  had 
previously  waived  its  rights  to  receive 
Subpart  V  refunds,  in  order  to  receive  a 
refund  from  the  Retailer's  Escrow 
established  under  the  Stripper  Well 
Settlement 

Charter  Co./Louisiana.  10/26/88;  RQ23- 
440 

On  July  15, 1988,  the  OHA  issued  a 
Decision  denying  Louisiana  the  use  of 
second-stage  refund  monies  for  certain 
scientific  research  projects  because  they 
were  judged  to  be  insufficiently 
restitutionary  to  injured  consumers  of 
petroleum  products.  See  Palo  Pinto  Oil  & 
Gas /Louisiana,  17  DOE  1 85,602  (1988). 
In  that  Decision,  the  case  number 
pertaining  to  the  Charter  Co.  funds, 
RQ23-440  had  been  inadvertently 
omitted.  Accordingly,  for  administrative 
purposes,  the  DOE  issued  a  separate 
Decision  and  Order  denying  Case  No. 
RQ23-44a 

City  of  Lubbock,  Lubbock  Power  and 
Light,  10/26/88;  RF272-10447, 
RF272-75002 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
from  crude  oil  overcharge  funds.  The 
applicants,  a  City  and  its  municipally 
owned  electric  utility,  both  were  end- 
users  of  petroleum  products.  Both 
applicants  met  the  eligibility 
requirements  for  a  refund  by  supplying 
reasonable  estimates  of  their  purchase 
volumes  of  refined  petroleum  products 
during  the  period  of  crude  oil  price 
control.  In  addition,  the  utility  submitted 
the  required  certification  that  it  would 
notify  its  applicable  regulatory  agency 
of  any  refund  it  receives  in  these 
proceedings,  and  that  it  will  pass 
through  the  entirety  of  its  refunds  to  its 
customers.  Both  applicants  therefore 
were  entitled  to  their  full  volumetric 


share  of  available  crude  oil  monies.  The 
total  refund  granted  in  this  Decision  is 
$3,451. 

County  of  Alameda,  et  al.  10/27/88; 
RF272-30401  et  aL 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  15  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1983.  through  January  27, 
1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  manufacturing,  and  heating 
public  and  private  school  facilities,  and 
each  determined  its  volume  claim  either 
by  consulting  actual  purchase  records  or 
by  reasonably  estimating  its 
consumption.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  by  the  DOE  to 
have  been  injured.  The  sum  of  the 
refunds  granted  in  this  decision  is 
$6,581.  All  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Exxon  Corporation/Bells  Road  Exxon, 
et  al..  10/27/88;  RF307-247  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  23  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  Corporation  and  was  either  a 
reseller  whose  allocable  share  is  less 
than  $5,000  or  an  end-user  of  Exxon 
products.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $14,575  ($12329  principal 
plus  $1,746  interest). 

Exxon  Corporation /Brooksburg  Service 
Station,  et  al..  10/26/88;  RF307-2600 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$48,269  ($42,492  principal  plus  $5,777 
interest). 

Exxon  Corporation/Gray's  Store.  10/ 
27/88:  RF307-6228 
The  DOE  issued  a  Supplemental 
Order  to  Gray's  Store  (Gray's),  an 
applicant  granted  a  refund  in  Exxon 
Corp./Canton  Village  Exxon  18  DOE 


n. 


Case  No.  RF307- (October 


13, 1988).  The  refund  approved  for 
Gray's  in  Case  No.  RF307-1146  was 
calculated  using  an  incorrect  volume  of 
refined  petroleum  products.  The  correct 
purchase  volume  upon  which  to 
calculate  Gray's  refund  was  2,397,526 
gallons.  Since  a  Treasury  check  for  the 
original  refund  had  not  yet  been  issued, 
the  DOE  rescinded  the  prior  decision 
and  granted  Gray's  the  correct  refund 
amount  of  $681  ($599  in  principal  and 
$82  in  interest). 

Exxon  Corporation/H.  W.  Baker,  et  al., 
10/28/88;  RF307-1837  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  13  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
appUcants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $8,591 
($7,563  principal  plus  $1,028  interest). 

Exxon  Corporation/Larry's  Exxon 
Service  Center,  et  al..  10/26/88; 
RF307-^11  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$55,210  ($48,600  principal  plus  $8,610 
interest). 

Exxon  Corporation/Onslow  County 
Board  of  Education,  et  al.,  10/28/88, 
RF307-1601  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  33  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  appUcant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$24,906  ($21,925  principal  plus  $2,981 
interest). 

Exxon  Corporation/Sebago  Lake  Exxon, 
et  al..  10/26/88.  RF307-1342  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  36  Applications  for  Refund 


filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  direcUy  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$31,042  ($27,326  principal  plus  $3,716 
interest). 

Exxon  Corporation/Spalding  Gas  Inc., 
et  al.,  10/28/88.  RF307-109  et  al. 
I^e  DOE  issued  a  Decision  and  Order 
concerning  14  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$15,188  ($13,369  principal  plus  $1,819 
interest). 

Getty  Oil  Company /Atchison,  Topeka 
and  Santa  Fe  Railroad  Company, 
10/26/88,  RR265-1 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  of  a  refund  granted  to 
the  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company  (ATSF)  in  the  Getty 
Oil  Company  (Getty)  special  refund 
proceeding.  On  June  19. 1987,  ATSF  was 
granted  a  volumetric  refund  of  $40,936 
based  upon  purchases  of  13,573.005 
gallons  of  No.  2  diesel  fuel  from  Getty. 
See  Getty  Oil  Co./John  Walston,  16 
DOE  1 85,151  (1967).  In  ite  Motion  for 
Reconsideration,  ATSF  attempted  to 
rebut  the  volumetric  refund  presumption 
in  order  to  receive  a  larger  refund  by 
claiming  that  it  has  been 
disproportionately  overcharged  by  Getty 
because  it  had  been  placed  in  an 
incorrect  class  of  purchaser. 

The  DOE  rejected  the  claim  that  ATSF 
had  been  placed  in  an  incorrect  class  of 
purchaser.  ATSF  purchased  product 
from  Getty  from  July  1, 1971  through  July 
30, 1972,  and  did  not  resume  purchasing 
from  Getty  until  October  1973.  The  DOE 
found  that  since  the  firm  did  not 
purchase  from  Getty  on  May  15. 1973, 
the  base  oate  for  pricing  purposes  under 
the  Mandatory  Petroleum  Price 
Regulations,  AT^  was  not  in  any 
established  class  of  purchaser  when  it 
resumed  its  purchasing  relationship  with 
Getty  in  October  1973.  Under  such 
circumstances,  Getty  was  required  by 
the  regulations  to  place  ATSF  in  the 
most  similar  existing  class  of  purchaser. 
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Since  ATSF  was  unable  to  submit  any 
credible  evidence  to  the  contrary,  the 
DOE  did  not  accept  the  firm's  claim  that 
Getty  violated  the  Mandatory  Petroleum 
Price  Regulations  in  its  class  of 
purchaser  treatment  of  ATSF. 
Accordingly,  ATSFs  Motion  for 
Reconsideration  in  the  Getty  proceeding 
was  denied. 

Gulf  OH  Corporation/City  of  Moultrie, 
et  oL  10/28/88,  RFSOO-IOOO,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  53  Applications  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  Twenty-four  of  the 
applicants  are  end-users.  Each  of  the 
end-users  was  found  eligible  to  receive 
a  refund  equal  to  its  full  allocable  share 
under  the  end-user  presumption  of 
injury.  Twenty-nine  of  the  53  applicants 
are  retailers.  Each  of  the  retailers 
claimed  a  refund  or  less  than  $5,000. 
Therefore,  under  the  small  claims 
presumption,  each  retailer  was  found 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share  without  having  to 
provide  a  detailed  demonstration  of 
injury.  The  sum  of  the  refunds  granted  in 
this  Decision,  which  includes  both 
principal  and  interest,  is  $72,807. 

Gulf  Oil  Corporation/Clark's  Gulf 

Service,  et  al,  10/27/88.  RF300-6401 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  100  AppUcations  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$157,466. 

Gulf  Oil  Corporation /Lew is  Oil 

Company.  Inc.  10/28/88.  RF300-866 
The  DOE  issued  a  Decision  and  Order 
dismissing  Lewis  Oil  Company's 
Application  for  Refund  in  the  Gulf  Oil 
Corporation  refund  proceeding.  Lewis 
was  a  wholly-owned  subsidiary  of  Gulf 
during  the  consent  order  period,  and 
granting  a  refund  to  a  subsidiary  of  a 
consent  order  Hrm  would  be  clearly 
contrary  to  the  restitutionary  purposes 
of  a  special  refund  proceeding. 
Accordingly,  the  DOE  dismissed  Lewis' 
Application  for  Refund  in  the  Gulf 
refund  proceeding. 

Marchi.  Inc..  et  al.  10/25/88.  RF272- 
8239  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  refund  to  seven  applicants  in 
the  crude  oil  Subpart  V  proceeding.  All 
seven  applicants  were  retailers  of 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Because  none  of  the  applicants 
demonstrated  that  they  were  injured  due 


to  the  crude  oil  overchages,  they  were 
found  ineligible  for  crude  oil  refunds. 
Accordingly,  their  Applications  for 
Refimd  were  denied. 

Mobil  Oil  Corp. /Atlantic  Richfield 
Company,  10/25/88,  RF225-9577, 
RF225-9578,  RF225-9579,  RF225- 
9580 

The  DOE  issued  a  Decision  and  Order 
partially  granting  an  Application  for 
Refund  filed  by  Atlantic  RichHeld 
Company  (ARCO)  in  the  Mobil  Oil  Corp. 
special  refund  proceeding.  Mobil  Oil 
Corp.,  13  DOE  \  85,339  (1985)  [Mobil). 
ARCO,  a  major,  integrated  refiner, 
claimed  a  refund  based  on  its  purchases 
of  5,395,094  gallons  of  propane  and 
643,286  gallons  of  commercial  butane 
from  Mobil  during  the  consent  order 
period.  An  analysis  of  purchase  invoices 
submitted  by  ARCO  indicated  that  the 
firm  obtained  4,089,582  gallons  of  the 
propane  included  in  its  claim  through 
spot  purchases  from  Mobil.  ARCO  did 
not  attempt  to  rebut  the  presumption  of 
non-injury  with  regard  to  those 
purchases.  Accordingly,  the  DOE  denied 
that  portion  of  the  firm's  claim.  The 
remaining  1,948,798  gallons  of  product 
included  in  ARCO  claim  were 
purchased  from  Mobil  pursuant  to  long- 
term  confracts.  Under  the  small  claims 
presumption  established  in  Mobil,  the 
DOE  granted  ARCO  a  refund  of  $980. 
representing  $783  in  principal  and  $197 
in  interest,  on  those  purchases. 

Mobil  Oil  Coip./Frontier  Petroleum 
Company.  10/28/88,  RF225-10003. 
RF225-10004.  RF225-10005 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Frontier  Petroleum  Company,  Inc.  in 
the  Mobil  Oil  Corp.  special  refund 
proceeding.  Mobil  Oil  Corp.,  13  DOE 
I  85,339  (1985)  [Mobil].  Frontier,  a 
reseller  of  reHned  petroleum  products, 
claimed  a  refund  based  on  its  purchases 
of  middle  distillates  and  residual  fuel  oil 
from  Mobil  during  the  consent  order 
period.  The  firm's  volumetric  share  of 
the  Mobil  consent  order  funds  was 
$63,653.  In  support  of  the  Frontier  claim, 
the  firm's  president  submitted  an 
affidavit  in  which  he  stated  the  level  of 
Frontier's  cost  banks  at  the  end  of  the 
banking  period.  Noting  the  absence  of 
other  types  of  supporting 
documentation,  the  DOE  concluded  that 
the  affidavit  was  tmacceptable  evidence 
of  the  level  of  Frontier's  cost  banks. 
Consequently,  the  DOE  limited 
Frontier's  refund  to  the  small  claims 
threshold  established  in  Mobil.  The  total 
refund  granted  to  Frontier  was  $6,256. 
representing  $5,000  in  principal  and 
$1,256  in  accrued  interest 


Mobile  Oil  Corp./Priebe  Oil  Company, 
10/26/88,  RF225-9027,  RF225-9028 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Priebe  Oil  Company  in  the  Mobil  Oil 
Corp.  special  refund  proceeding.  Mobil 
Oil  Corp.,  13  DOE  H  85.339  (1985).  Priebe. 
a  retailer  of  refined  petroleum  products, 
claimed  a  refund  based  on  its  purchases 
of  Mobile  motor  gasoline  and  middle 
distillates  during  the  period  January  1. 
1973  through  January  27, 1981.  After 
discounting  the  gallons  of  products  that 
Priebe  purchased  outside  the  relevant 
refund  periods,  the  DOE  granted  Priebe 
a  presumption-level  refund  of  $5,952  in 
principal  on  its  motor  gasoline 
purchases.  Priebe  did  not  attempt  to 
demonstrate  that  it  was  injured  by  its 
purchases  of  Mobile  middle  distillates. 
Because  the  firm's  motor  gasoline  refund 
was  greater  than  the  $5,000  small  claims 
threshold  established  in  Mobil,  the  DOE 
denied  the  distillate  portion  of  Priebe's 
claim.  The  total  refund  granted  to  Priebe 
was  $7,447.  representing  $5,952  in 
principal  and  $1,495  in  interest. 

Norwich  University,  et  al.,  10/26/88, 
RF272-74997 
On  October  12, 1988.  the  DOE  issued  a 
Decision  granting  six  Applications  for 
Refund  in  the  Subpart  V  crude  oil  refund 
proceedings.  Norwich  University,  et  al., 

17  DOE  I (October  12, 1988) 

(Case  Nos.  RF272-1895,  et  al.]  Both  the 
total  gallonage  approved  and  total 
refimd  amount  approved  in  that 
Decision  were  incorrect.  The  total 
gallonage  approved  should  have  been 
29.809,720  gallons,  and  the  total  refund 
approved  should  have  been  $5,961. 
However,  the  individual  refund  and 
gallonage  figures  were  correctly  shown 
elsewhere  in  the  decision.  This 
supplemental  order  granted  no 
additional  refunds. 

Raymond  W.  Stehno,  10/26/88,  RF272- 
10587 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Raymond  W.  Stehno,  a  purchaser  of 
refined  petroleum  products,  in  the 
Subpart  V  Crude  Oil  refund  proceeding. 
Stehno  was  found  to  be  eligible  for  a 
refund  based  on  an  estimated  purchase 
volume  of  247.015  gallons.  The  total 
refund  approved  in  this  Decision  was 
$49. 

Standard  Oil  Co.  (Indiana)/South 
Dakota  Belridge  Oil  Co./South 
Dakota  Standard  Oil  Co.  (Indiana)/ 
South  Dakota,  10/28/88,  RM21-130 
RM8-131 RF251-134 

The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  for  Modification 
filed  by  the  State  of  South  Dakota  in  the 
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Standard  Oil  Co.  (Indiana]  and  Belridge 
Special  Refund  Proceedings.  South 
Dakota  requested  permission  to  modify 
its  $16,454  automatic  set-back 
thermostat  rebate  program  to  include 
homes  and  businesses  heated  by 
propane  as  well  as  those  heated  by  fuel 
oil.  The  DOE  approved  the  new  program 
because  it  would  reach  more  injured 
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consumers  than  the  original,  and  would 
provide  substantial  incentives  to  save 
energy  costs  in  the  future. 

Wayne's  Chevron  Service,  et  al.,  10/27/ 
88.  RF272-60258  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  eight  Applications  for  Refund 
filed  in  connection  with  the  Subpart  V 


crude  oil  refund  proceedings.  Each 
applicant  was  reseller  or  retailer  during 
the  period  August  19. 1973  through 
January  27, 1981.  Because  none  of  the 
apphcants  demonstrated  that  they  were 
injured  due  to  the  crude  oil  overcharges, 
they  were  ineligible  for  a  crude  oil 
refund. 


Crude  Oil  Eno-Users 

tThe  Office  of  Healings  and  Appeals  granted  crude  oN  overcharge  refunds  to  end-uMr  ^ipticants  m  tt<e  following  Oeosione  wid  OKte«  ] 


Name 


Cheyenne  County  Highway  Department  at  aJ. 

Copley  Hospital.  Inc.  et  aL 

James  T.  Jackson  et  al 

Lapeer  Community  Schoola  et  aL 

Marvin  A.  Maltson  e(  aL 

Robert  M.  Olson  et  al.. 


Salem  Coca-Cola  Bottling  Company  el  aL. 
William  0.  Greattioose  el  al.._ _ 


Case  No. 


RF272- 
RF272- 
RF272- 
HF272- 
RF272- 
RF272- 
RF272- 
RF272- 


16400 

14011 

14416 

15316 

14205 

9270 

30506 

31010 


Dale 


10/26/08 
10/26/88 
10/28/88 
10/26/88 
10/26/88 
10/27/88 
10/26/88 
10/28/88 


No.  of 
Applicants 


48 
IS 
57 
77 

a 

so 

45 
49 


Total 
Refund 


$17,313 

15.430 

13.383 

27.759 

4,333 

1,781 

9,381 

t4,406 


Disinissala 

The  following  submissions  where 
dismissed: 

Name  and  Case  No. 

Adkins  Gulf  Service;  RF300-78ei 
Admiral  Cruises,  Inc.;  RF272-e3889 
Armour  Oil  Co.;  RF300-10388 
Associated  Electric  Cooperative,  Inc^  RF272- 

55079 
Aviritt  Express:  RF300-9858 
B.N.M.,  Inc.;  RF30O-9435 
BAH  Corp.;  RF265-2739 
Barney  Rogers  Dirt  Contractor,  RF272-e7781 
Bloomingdale's  DiaL  Center  RF27Z-47507 
Bob's  Service  Station;  RF307-4g91 
Burlington  Realty:  RF272-74477 
C.R  Sorensen  li  Sonner  A/S;  RF272-43834 
C.W.  Peacock:  RF300^9441 
CampbeU  Sixty-Six  Express;  RF272-69182 
Canal  and  Broad  Gulf;  RF30O-1O20O 
Canal  and  Scott  Golf  Service;  RF300-718e 
Canatella's  Gulf;  RF300-10199 
Chesapeake  k  Potomac  Telephone;  RF272- 

67190 
City  of  Miami  Beach:  RF272-51968 
Colonial  Tank  Transport;  RF272-e7191 
Colvins  Glass  Shop;  RF300-e443 
Comer  Oil  Co.:  RF30&-3782 
Container  Transport:  RF272-67193 
County  of  Riverside:  RF272-73033 
Curtis  Beard  Service,  Ina;  RF300-2668 
Dees  Automotive  Service:  RP300-4448 
Dick  Walker  Gulf  Service;  RF300-7275 
Dollars  Exxon  No.  #2;  RF307-39o0 
E&M  Exxon;  RF307-175 
Ed  Beck's  Exxon;  RF307-24e 
Empire  Gas  Corp.;  RF300-10243 
Evezich  Oil  Co.:  RF300^M51 
Film  Transit  Inc.;  RF272-09216 
Francis  Ciampi/Ciampi's  Holiday  Gulf; 

RF300-8243 
Fredonia  Coop  Oil;  RFZ72-e0425 
GAG  Car  Wash  &  Gas;  RF300-8449 
Gamer  Wholesale;  RF300-g689 
Garrison  Gulf  Seirice;  RF300-163 
Golden  Flake  Snack  Foods.  Inc.;  RF300-Oe55 
Herman'a  Service  Station;  RF300-^58 


Hicks  Plaza,  Inc.:  RF30O-94Sg 
Horn's  Motor  Express;  RF272-67297 
ITT  Continental  Baking  Co.;  RF272-67298 
Jack's  Service  Center  RF300-9488 
Jefferson  County  Highway  Department; 

RF300-10118 
Lodi  Truck  Service,  Inc.;  RF272-67299 
Louis  J.  Kennedy  Trucking;  RF272-67300 
Lykes  Brothers  Steamship  Co.;  RF272-65096 
Lyke  Brothers  Steamship  Co.:  RF300-8448 
Marsh's  APCO;  RF310-40 
McLean  Trucking  Co.;  RF300^9481 
Mercury  Aviation  Companies;  RF30O-g483 
Miller's  Gulf  Service:  RF300-«00 
Minoletti  Farms;  RF272-a7772 
Modem  Oil  Company,  Inc.;  RP300-94A5 
Monarch  Gas  Co.;  RF265-2735 
Needham  Gulf  Service  Center.  RF300-1017S 
Oy  Heniy  Nielsen  Ab;  RF272-83890 
P.  Wajer  A  Sons  Express;  RF300-9491 
Pitteboro  Gulf  Service;  RF300-eioe 
Poole  Truck  Line,  Inc^  RF272-67303 
Potomac  Electric  Co.:  RF272-e7304 
R.W.  McKinney  Co.;  RF272-43743 
Raleigh  Plaza  Gulf:  RF300-6947 
Ralph  C  Uzzle;  RF300-^98 
Rego  Stan  Maintenance  Corp^  RF272-54363 
Richard  F.  Wilcoxon.  RF300-«502 
Robert  C.  Senko:  RF300-10560 
Rogue  River  Paving:  RF272-47862 
Ryder  System.  Ina:  RF300--9882 
Skaarup  Shipping  Corp.;  RF272-63888 
Smiser  Freight  Service;  RF272-67305 
Smiser  Freight  Service;  RF272-67306 
Smith's  Transfer  Corp.;  RF272-87307 
South  Mountain  Restoration  Center  RF304- 

2032 
St.  Johnsbury  Trucking  Co.;  RF272-^7308 
State  of  North  Carolina;  RF272-67310 
Swift  independent  Packing  Co.;  RF300-9702 
Tananka  Brothers;  RF272-64924 
Tayton  Freight  System;  RF272-«7311 
Ted's  Westwood  Exxon;  RF307-1784 
Textron  Lycoming,  Inc.;  RF272-e90e9 
The  Henley-Lundgren  Co.;  RF272-67893 
Torres  Gulf;  RF30O-10279 
Trucking  ventures  Associates:  RFZ72-15418— 

RF272-ia005 


University  of  Maine  at  Farmington's;  RF272- 

14543 
Waldensain  Bakeries.  Inc.;  RF272-67312  - 
WeUiver  Brothers;  RF272-29655 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

GMxgB  B.  Bteznay. 

Director,  Office  ofHearingB  and  Appeal: 

December  20, 1988. 

[FR  Doc.  88-29655  Filed  12-23-68: 8:45  am] 

BILUNQ  COOC  MSe-OI-W 


ENVmONIIENTAL  PROTECTION 
AGENCY 

[FRL-3497-91 

EPA  List  Of  FacOities  Prohibited  From 
Receiving  Government  Contracts 

agency:  Environmental  Protection 
Agency. 

ACnON:  EPA  list  of  facilities  prohibited 
from  receiving  Government  contracts 
Under  40  CFR  Part  15. 

summary:  40  CFR  15.40  requires  the 
Environmental  Protection  Agency  (EPA) 
to  publish  in  the  Federal  Register  semi- 
aimually  a  list  of  all  persons  and 
facilities  prohibited  under  40  CFR  Part 
15  from  receiving  federal  government 
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contracts,  grants,  loans,  subcontracts, 
subgrants,  or  subloans.  The  following 
list  contains  the  names  and  locations  of 
the  prohibited  facilities,  as  well  as  the 
dates  they  were  placed  on  the  list  and 
the  effective  date  of  each  listing. 
date:  This  list  is  current  as  of  December 
27, 1988. 

FOR  FURTHER  INFOBMATIOM  CONTACT: 
Alex  Varela,  Listing  Official.  Office  of 
Enforcement  and  Compliance 
Monitoring,  Environmental  Protection 
Agency.  Rm.  112  NE  Mall  (LE-130A).  401 
M  Street,  SW..  Washington.  DC  20460. 
Telephone  (202)  475-8777. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  306  of  the  Clean  Air  Act  (42 
U.S.C.  1857  et  seq.,  as  amended  by  Pub. 
L.  91-604).  section  508  of  the  Clean 
Water  Act  (33  U.S.C.1251  et  seq..  as 
amended  by  Pub.  L  92-500).  and  E.O. 
11738.  EPA  has  been  authorized  to 
provide  certain  prohibitions  and 
requirements  concerning  the 
administration  of  the  Clean  Air  Act  and 
the  Clean  Water  Act  with  respect  to 
federal  contracts,  grants,  loans, 
subcontracts,  subgrants,  and  subloans. 
On  April  18. 1975.  reguJations 
implementing  the  requirements  of  the 
statutes  and  the  Executive  Order  were 
promulgated  in  the  Federal  Register  (see 
40  CFR  Part  15,  40  FR 17124,  April  16, 
1975,  as  amended  at  44  FR  6011, 
February  5. 1979).  On  September  5, 1985, 
revisions  to  those  regulations  were 
promulgated  in  the  Federal  Register  (see 
50  FR  36188,  September  5, 1985).  The 
regulations  provide  for  the 
establishment  of  a  List  of  Violating 
Facilities  which  reflects  those  facilities 
ineligible  for  use  in  nonexempt  federal 
contracts,  grants,  loans,  subcontracts, 
subgrants,  or  subloans. 

The  List  of  Violating  Facilities  is 
comprised  of  two  sublists.  Sublist  1, 
mandatory  listing  (40  CFR  15.10), 
includes  those  facilities  listed  on  the 
basis  of  a  conviction  under  section 
113(c)(1)  of  the  Clean  Air  Act  or  Section 
309(c)  of  the  Clean  Water  Act.  Sublist  2. 
discretionary  listing  (40  CFR  15.11). 
includes  those  facilities  listed  on  the 
basis  of  continuing  or  recurring 
noncompliance  with  clean  air  or  clean 
water  standards,  and: 

1.  A  conviction  by  a  federal  court 
under  section  113(c)(2)  of  the  Clean  Air 
Act,  or 

2.  Any  injunction,  order,  judgment, 
decree  (including  consent  decrees),  or 
other  form  of  civil  ruling  by  a  federal, 
state  or  local  court  issued  as  a  result  of 
noncompliance  with  clean  air  or  water 
standards,  or 

3.  A  conviction  by  a  state  or  local 
court  of  a  criminal  offense  on  the  basis 


of  noncompliance  with  clean  air 
standards  or  clean  water  standards,  or 

4.  Violation  of  an  administrative  order 
issued  under  sections  113(a),  113(d),  167, 
or  303  of  the  Clean  Air  Act  or  section 
309(a)  of  the  Clean  Water  Act,  or 

5.  A  Notice  of  Noncompliance  issued 
by  EPA  under  section  120  of  the  Clean 
Air  Act,  or 

6.  An  enforcement  action  filed  by  EPA 
in  federal  court  under  sections  113(b), 
167.  204.  205.  or  211  of  the  Clean  Air  Act 
or  section  309(b)  of  the  Clean  Water  Act 
due  to  noncompliance  with  clean  air  or 
water  standards. 

This  Notice  reflects: 
•  The  removal  of  the  Will  and 
Baumer.  Inc..  Liverpool.  NY,  facility 
from  Sublist  1  of  the  List  of  Violating 
Facilities.  The  Will  and  Baumer  facility 
was  added  to  the  List  of  Violating 
Facilities  on  June  10, 1986.  based  on  a 
conviction  obtained  against  the 
company  under  section  309(c)(1)  of  the 
Clean  Water  Act. 

Pursuant  to  40  CFR  15.20.  a  facility 
may  be  removed  from  Sublist  1  if  the 
Assistant  Administrator  certifies  that 
the  condition  giving  rise  to  the  listing 
has  been  corrected.  The  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  U.S. 
Envirormiental  Protection  Agency, 
certifies  that  the  Will  and  Baumer 
Liverpool  facility  has  corrected  the 
condition  which  gave  rise  to  Usting,  and 
has  removed  the  facility  from  the  List  of 
Violating  Facilities  as  of  January  10. 
1987. 

•  The  removal  of  the  U.S.M. 
Corporation  (subsequently  Emhart 
Industries),  New  Bedford, 
Massachusetts,  facility  from  SubUst  1  of 
the  List  of  Violating  Facilities.  The  USM 
New  Bedford  facility  was  added  to  the 
List  of  Violating  Facilities  on  December 
31, 1986.  based  upon  a  criminal 
conviction  of  violating  section  309(c)  of 
the  Clean  Water  Act.  Pursuant  to  40 
CFR  15.20,  the  Assistant  Administrator 
for  Enforcement  and  Compliance 
Monitoring,  U.S.  Environmental 
Protection  Agency,  certified  that  the 
USM  New  Bedford  facility  has  corrected 
the  condition  which  gave  rise  to  listing, 
and  has  removed  the  facility  from  the 
List  of  Violating  Facilities  as  of 
December  17. 1987. 

•  The  addition  to  and  removal  from 
sublist  1  of  the  List  of  Violating 
Facilities  of  the  Central  Valley  Water 
Reclamation  facility  of  Salt  Lake  City, 

Utah. 

This  facility  was  subject  to  Listing  on 
the  basis  of  a  criminal  conviction 
obtained  against  the  facility  under 
section  309  (c)(1)  of  the  Clean  Water 
Act.  This  facility  was  placed  on  the  List 
as  of  the  date  of  conviction.  May  31, 


1988,  and  removed  from  the  List  at  the 
same  time  on  the  basis  of  the 
determination,  by  the  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  that  the  Central 
Valley  Water  Reclamation  Board  had 
corrected,  by  the  time  the  conviction 
was  filed,  the  condition  which  gave  rise 
to  the  listing. 

•  The  removal  of  the  Johnson  & 
Towers.  Inc..  Mount  Laurel.  New  Jersey, 
facility  from  Sublist  1  of  the  List  of 
Violating  Facilities.  The  Johnson  & 
Towers  facility  was  added  to  the  List  of 
Violating  Facilities  on  June  17. 1986, 
based  upon  a  criminal  conviction  of 
violating  section  309(c)  of  the  Clean 
Water  Act.  Pursuant  to  40  CFR  15.20,  the 
Assistant  Administrator  for 
Enforcement  and  Compliance 
Monitoring.  U.S.  Environmental 
Protection  Agency,  certified  that  the 
Johnson  &  Towers  facility  has  corrected 
the  condition  which  gave  rise  to  listing, 
and  has  removed  the  facility  from  the 
List  of  Violating  Facilities  as  of  August 
26, 1988. 

•  The  addition  of  the  Chemical 
Transfer  Company/California  Tank 
Lines  facilities  of  Los  Angeles. 
California,  to  sublist  1  of  the  List  of 
Violating  Facilities.  These  facilities  are 
subject  to  Listing  on  the  basis  of  a 
criminal  conviction  obtained  against  the 
facihties  under  section  309(c)(1)  of  the 
Clean  Water  Act.  These  facilities  are 
placed  on  the  List  as  of  the  date  of 
conviction.  May  18. 1987. 

•  The  addition  of  the  Reidy  Terminal 
and  Wisconsin  Barge  Lines  facilities  in 
St.  Louis,  Missouri,  to  sublist  1  of  the 
List  of  Violating  Facilities.  These 
facilities  are  subject  to  Listing  on  the 
basis  of  a  criminal  conviction  obtained 
against  the  facilities  under  section  309 
(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  List  as  of  the 
date  of  conviction,  August  14, 1987. 

•  The  addition  of  the  Protex 
Industries  facility  in  Denver,  Colorado, 
to  sublist  1  of  the  List  of  Violating 
Facilities.  This  facility  is  subject  to 
Listing  on  the  basis  of  a  criminal 
conviction  obtained  against  the  facility 
under  section  309(c)(1)  of  the  Clean 
Water  Act.  This  facility  is  placed  on  the 
List  as  of  the  date  of  conviction, 
February  4, 1988. 

•  The  addition  of  Gulf  States  Oil 
Facility  in  Houston.  Texas,  to  sublist  1 
of  the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  List  as  of  the 
date  of  conviction,  July  22, 1987. 
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•  The  addition  of  Valley  Feeds,  Inc.. 
of  Van  Buren.  Arkansas,  to  sublist  1  of 
the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  this  List  as  of  the 
date  of  conviction,  September  16, 1987. 

•  The  addition  of  Wilgenburg  Dairy  in 
San  Marcos,  California,  to  sublist  1  of 
the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facility  is  placed  on  the  List  as  of  the 
date  of  conviction,  November  16, 1987. 

•  The  addition  of  the  Colorado  River 
Sewage  Treatment  Joint  Venture  facility 
in  Phoenix,  Arizona,  to  sublist  1  of  the 
List  of  Violating  Facilities.  This  facility 
is  subject  to  Listing  on  the  basis  of  a 
criminal  conviction  obtained  against  the 
facility  under  section  309(c)(1)  of  the 
Clean  Water  Act.  This  facility  is  placed 
on  the  List  as  of  the  date  of  conviction. 
August  31, 1987, 

•  The  addition  of  the  Shenango  Steel, 
Inc.,  facility  in  Neville  Island 
(Pittsburgh).  Pennsylvania,  to  sublist  1  of 
the  List  of  Violating  Facilities.  This 
facility  is  subject  to  Listing  on  the  basis 
of  a  criminal  conviction  obtained 
against  the  facility  under  section 
309(c)(1)  of  the  Clean  Water  Act.  This 
facihty  is  placed  on  the  list  as  of  the 
date  of  conviction.  March  22. 1988. 

Other  additions  to  and  deletions  from 
the  List  of  Violating  Facilities  will  be 
published  periodically  as  they  occur. 
Facilities  on  the  List  also  are  included  in 
the  General  Services  Administration's 
"Consolidated  List  of  Debarred. 
Suspended,  and  Ineligible  Confractors." 
Subscriptions  to  this  document  may  be 
obtained  from  the  U.S.  Government 
Printing  Office,  Washington,  DC  20402, 
(202)  783-3238. 
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List  of  Violating  Faciuties— Continued 


Name  and  effective  date 


Mandatoiy 


Sut>list1: 

listing: 
Chemical  Fomtulators. 

Jan.  29,  1981. 


Wateftxjry  House 
Wrecking  Co..  Dec.  19, 
1985. 

Fleischman's  Yeast.  Inc., 
Division  of  Bums.  Ptitip 
and  Co..  Ltd..  May  14. 
1986.  effective  date  of 
listing.  Nov.  14.  1986. 
effective  date  of 
facility's  transfer  from 
Nabisco  to  Bums. 
Philp. 


Location  and  t>asi8  for 
listing 


Nitro.  WV.  facility.  Clean 

Water  Act  sec. 

309(c)(1). 
Watortxjry,  CT,  facility. 

Clean  Air  Act  sec. 

113(c)(1). 
Sumner.  WA.  facility. 

Clean  Water  Act  sec. 

309(c)(1). 


Name  and  effective  date 


Hope  Resource 

Recovery,  Inc..  Sept. 

18,  1986. 
Sea  Gleaner  Marine, 

Inc.,  Oct  6.  1986. 

Sea  Port  Barfc  Supply. 
OcL  21,  1986. 

Ocean  Reef  Chib.  Inc., 
Oct  22,  1986. 

Irwin  Pearlman.  Dec.  30. 
1986. 

Salvatore  C.  Williams, 
Dec.  30,  1986. 

Protex.  Inc.  Feb.  4.  1988 . 


Reidy  Terminal/ 
Wisconsin  Barge 
Linos,  Aug.  14,  1987. 

Califomta  Tank  Lines/ 
Cfwnical  Transfer  Co.. 
May  18,  1987. 

Gulf  States  Ol  Co..  July 
22.  1987. 

Cok>rado  River  Sewage. 

joint  venture,  /Uig.  31, 

1987. 
Stienango  Steel  Co., 

Mar.  22.  1988. 

Valley  Feeds,  Inc.,  Sept 
16,  1967. 

Wilgenburg  Dairy,  Nov. 
16,  1987. 

SubHst  2:  Discretionacy 

Hsiing: 
None. 


Location  and  basis  for 
listing 


Long  Island.  NY,  fadlity. 

Clean  Air  Act  sec. 

113(c)(1). 
Bellevue,  WA,  facility, 

Clean  Water  Act  sec. 

309(c)(1). 
Tacoma,  WA,  facility. 

Clean  Water  /kct  sec. 

309(c)(1). 
Key  Largo.  FL  facility. 

Clean  Water  Act  sec. 

309(c)(1). 
Pittsburgh,  PA,  facility. 

Clean  Air  Act  sec. 

113(c)(1). 
Pittsburgh,  PA,  facility. 

Clean  Air  Act  sec. 

113(c)(1). 
Denver,  CO,  facility. 

Clean  Water  Act  sec. 

309(c)(1). 
St  Louis,  MO,  facility. 

Clean  Water  Act  sec. 

309(c)(1), 
Los  Angeles.  CA,  facility. 

Clean  Water  Act  sec. 

309(c)(1). 
Houston.  TX.  facility. 

Clean  Water  Act  sec. 

309(c)(1). 
Phoerwf,  AZ.  facility. 

Clean  Water  /Vet  sec. 

309(c)(1). 
Neville  Island.  PA 

facility,  Clean  Water 

Act  sec.  309(c)(1). 
Van  Buren,  AR,  facility, 

Clean  Water  Act  sec. 

309(c)(1). 
San  Marcos,  CA.  facility. 

Clean  Water  Act  sec. 

309(c)(1). 


Dated:  November  30, 1988. 
HuHiiat  L.  Adams,  Jr., 

Assistant  Administrator  for  Enforcement  and 
Compliance  Monitoring. 

(FR  Doc.  88-29593  FUed  12-23-88;  8:45  amj 

BtUMQ  CODE  WM-SO-M 


(FRL-3497-8] 

Chesapeake  Executive  Council;  Open 
Meeting 

Under  Pub.  L.  94-263,  notice  is  hereby 
given  that  a  meeting  of  the  Chesapeake 
Executive  Council  will  be  held  at  the 
Ramada  Hotel,  901  North  Fairfax  Street. 
Alexandria,  Virginia  22314  on  January  5. 
1989.  The  meeting  will  begin  at  12:30 
p.m.  and  end  at  2:30  p.m.  Public 
notification  of  this  meeting  is  late 
because  scheduling  conflicts  of  the 
governors  precluded  an  earlier  decision. 

The  Honorable  Gerald  Baliles. 
Governor  of  the  Commonwealth  of 
Virginia,  will  convene  the  meeting  at 
12:30  p.m.  The  agenda  follows: 


•  Summary  of  1988  Achievements  by 
each  member  of  the  Executive  Council, 

•  Presentation  of  the  Progress  Report, 
Access  Guide,  and  Development  Policies 
and  Guidelines. 

•  Endorsement  of  the  December  1988 
Commitments  from  the  1987  Chesapeake 
Bay  Agreement  and  signing  of 
Agreement  Commitments, 

•  Presentation  of  the  Year  2020  Panel 
Report  by  the  Panel  Chairman.  Robert 
Gray, 

•  Recommendations  from  the 
Advisory  Committees  to  the  Executive 
Council. 

— Local  Government  Advisory 
Committee.  Gerald  Hyland 

— Citizens  Advisory  Committee. 
Gerald  McCarthy 

— Scientific  and  Technical  Advisory 
Committee.  Maurice  Lynch 

•  Election  of  Chairman,  and  Approval 
of  the  1989  Chesapeake  Bay  Agenda 

The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  additional  information  should 
contact  Mr.  Charies  S.  Spooner. 
Director.  Chesapeake  Bay  Liaison  Office 
(301)  266-6873. 
Patrida  Bonner, 

Acting  Director,  Chesapeake  Bay  Liaison 
Office. 

[FR  Doc.  88-29592  Filed  12-23-68;  8:45  amJ 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Coiiectton 
SutNnltted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0161. 

Title:  National  Fire  Incident  Reporting 
System  (NFIRS). 

Abstract:  The  National  Fire  Incident 
Reporting  System  (NFIRS)  Data  is  used 
at  the  local,  State  and  Federal  level,  as  a 
"standard"  method  of  collecting 
information  of  fire  incidents,  which  is  in 
turn  employed  to  quantify  the  National 
Experience  and  to  formulate 
intervention  strategies  which  target  loss 
reduction  from  fire. 

Type  of  Respondents:  State  or  Local 
Governments,  Non-profit  institutions. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  243,720. 
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Number  of  Respondents:  13,540. 

Estimated  Average  Burden  Hours  Per 
Response:  4. 

Frequency  of  Response:  On  occasion; 
Quarterly;  Annually. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB,  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  December  19. 1988. 
Wesley  C  Moore, 

Director.  Office  of  Administrative  Support. 
FR  Due.  88-29576  Filed  12-23-68;  8:45  am] 

BIUJNQ  COOE  (TIA-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Removal  of  Reservation  of  Authority 
Concerning  Section  218(s)  of  the 
Social  Security  Act 

The  Secretary  of  Health  and  Human 
Services  (the  Secretary)  has  the 
authority  under  section  218(s)  of  the 
Social  Security  Act  (the  Act],  as  in  effect 
prior  to  the  enactment  of  section  9002  of 
Pub.  L  No.  99-509  (the  Omnibus  Budget 
Reconciliation  Act  of  1986).  to  review  an 
appeal  filed  by  a  State  '  concerning  an 
assessment  of  an  amount  due  by  the 
State,  a  disallowance  of  the  State's 
claim  for  a  credit  or  refund  of  an 
overpayment,  or  an  allowance  to  the 
State  of  a  credit  or  refund  of  an 
overpayment.  These  decisions  arise 
under  the  agreement  between  the  State 
and  the  Secretary,  under  section  218  of 
the  Act,  providing  for  Social  Security 
coverage  of  specified  State  and  local 
Government  employees.  Under  section 
218(s],  the  Secretary  also  has  authority 
to  allow  additional  time  for  the  State  to 
nie  the  request  for  review.  On  the  basis 
of  evidence  obtained  by,  or  submitted 
to,  the  Secretary,  the  Secretary  shall 
render  a  decision  affirming,  modifying  or 
reversing  the  assessment,  disallowance 
or  allowance  being  appealed  by  the 
State. 


'  For  purposei  of  section  218  of  the  Act,  an 
intenlate  iiwtnunentality  is  treated,  to  the  extent 
practicable,  as  a  "State." 


On  April  16. 1968  (33  FR  5836-37],  the 
authority  and  responsibility  conferred 
upon  the  Secretary  by  section  218(s)  was 
delegated  to  the  Commissioner  of  Social 
Security  (the  Commissioner),  with  the 
reservation  that  section  218(s)  review 
authority  shall  be  exercised  only  by  the 
Commissioner.  Notwithstanding  this 
limitation  pertaining  to  section  218(s) 
review  autiiority,  the  Commissioner  was 
authorized  to  redelegate,  without 
restriction,  the  authority  to  grant 
extensions  of  time  to  a  State  for  filing 
additional  information  or  argument  in 
connection  with  a  request  for  review 
under  section  218(s].  On  February  3. 
1981,  the  then  Acting  Commissioner 
redelegated  authority  for  granting  such 
extensions  to  appropriate  Social 
Security  Administration  (SSA) 
management  positions. 

It  has  been  found  that  the  reservation 
against  redelegation  of  section  218(s) 
review  authority  is  not  in  the  best 
interests  of  the  timely,  economical  and 
effective  management  and 
administration  of  the  section  218(s) 
appeals  process.  For  this  reason,  I 
hereby  remove  the  reservation  of 
authority  under  which  the  authority 
conferred  by  section  218(s)  shall  be 
exercised  only  by  the  Commissioner. 
The  removal  of  this  reservation  of 
authority  is  effective  on  the  date  that  it 
\a  published  in  the  Federal  Register. 
With  the  removal  of  this  reservation,  the 
Commissioner  is  authorized,  under  the 
delegations  of  authority  published  on 
April  16, 1968  (33  FR  5836-37).  to 
redelegate  to  appropriate  SSA  positions 
the  authority  to  review  and  decide  an 
appeal  filed  by  a  State  pursuant  to 
section  218{s)  of  the  Act. 

Dated:  November  28. 1988. 
Otis  R.  Bowen, 
Secretary. 

(FR  Doc.  88-29580  Filed  12-23-88:  8:45  am) 
BILLMG  COOE  4tM-11-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Coordinating  Center  for  Coilaborath^e 
Studies  on  ttte  Genetics  of  Alcoltolism 

AGENCY:  National  Institute  on  Alcohol 

Abuse  and  Alcoholism. 

ACTION:  Notice  of  limited  eligibility. 

SUMMARY:  The  National  Institute  on 
Alcohol  Abuse  and  AlcohoUsm 
(NIAAA)  is  soliciting  applications  for  a 
multisite,  multidisciplinary  collaborative 
study  to  identify  the  genes  which 
influence  the  predisposition  to 
alcoholism.  This  collaborative  genetic 


study  of  alcoholics  and  their  relatives 
will  involve  the  acquisition  of 
immortalized  lymphocytes  or  DNA  for 
analysis  of  genetic  markers  and 
mapping  studies,  and  support 
investigations  of  the  association  of 
potential  genetic  and  phenotypic 
markers  with  the  expression  of  the 
alcoholic  phenotype(s)  within  the 
fiimilies  being  studied. 

The  NIAAA  FY  1989  appropriation 
inclades  $3,500,000  to  begin  this 
multiphasic  study,  using  the  cooperative 
agreement  as  the  support  mechanism.  It 
is  anticipated  that  NIAAA  will  have  a 
substantial  programmatic  involvement 
in  this  collaborative  project  and 
scientiflc  input  both  in  the  planning  and 
in  the  conduct  of  the  study.  The  awards 
will  be  made  under  the  authority  of 
section  301  of  the  Public  Health  Service 
Act  (42  use  241),  and  the  Catalog  of 
Domestic  Assistance  Number  is  13.273. 
The  study  will  involve  the  cooperation 
of  scientists  from  (1)  a  single 
Coordinating  Center,  (2)  multiple 
Extramural  Research  Groups,  (3)  an 
NIAAA  Intramural  Research  Group,  and 
(4)  the  NIAAA  Extramvu-al  Program. 
This  study  will  have  an  approximate 
total  duration  of  5  years. 

A  Coordinating  Center  will  be  needed 
to  provide  overall  study  coordination 
and  management;  development, 
refinement  testing  and/or  training  in 
common  diagnostic  protocols,  as 
required;  a  DNA  and  cell  repository;  a 
common  data  repository;  data  analysis 
capabilities;  and  executive  secretariat 
functions.  The  Coordinating  Center  may 
involve  a  single  institution  or  a  multi- 
institution  collaboration. 

Applications  for  the  Coordinating 
Center  will  be  accepted  only  from 
domestic  institutions,  because  it  would 
be  logistically  very  difficult  for  a  foreign 
institution  to  perform  the  coordinating 
functions  requested  from  the  Center  and 
to  manage  the  six  meetings  of  the 
Steering  Committee  planned  for  the  first 
year  of  the  project.  Furthermore,  the 
policies  regulating  the  international 
shipment  of  biological  samples  are  in 
some  instances  very  restrictive,  which 
would  seriously  hinder  the 
establishment  of  a  lymphocyte 
repository  and  handling  of  the 
recombinant  DNA  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  program  guidance, 
potential  applicants  should  contact:  W. 
Sue  Badman  Shafer,  Ph.D..  Acting 
DiiVctor,  Division  of  Basic  Research. 
NIAAA.  14C-10  Parklawn  Building,  5600 
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Fishers  Lane.  Rockville,  Maryland  20857, 
(301)  443-2530. 
Frederick  K.  Goodwin. 

Administrator.  Alcohol,  Drug  Abuse,  and 

Mental  Health  Administration. 

(FR  Doc.  88-29599  Filed  12-23-88:  8:45  am] 
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Centers  for  Disease  Control 

Meetings:  Vital  and  Health  Statistics 
National 

Action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (I>ub.  L.  92- 
463).  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  established  pursuant  to  42 
U.S.C.  242K.  section  306(k)(2)  of  the 
Public  Health  Service  Act.  as  amended, 
announces  the  following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics. 

Time  and  Date:  1:00  pm-5:00  pm, 
February  8. 1989;  9:00  am-5:00  pm,     ' 
February  9. 1989;  9:00  am-l:00  pm, 
February  10. 1989. 

Place:  Hubert  H.  Himiphrey  Building. 
Room  703A,  200  Indpendence  Avenue 
SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Committee  to  receive  and 
consider  reports  from  each  of  its 
subcommittees  and  to  address  new 
business  as  appropriate. 

Contact  person  for  more  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher,  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12.  Center 
Building,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782.  telephone 
(301)  436-7050. 

Dated:  December  20, 1988. 
Qvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control 

(FR  Doc.  88-29584  Filed  12-23-6:45  am] 

MtXINQ  COOE  41M-1t-M 


Meetings;  Vital  and  Health  Statistics 
National  Committee 

Action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Medical 
Classification  Systems  established 
pursuant  to  42  U.S.C.  242k,  section 
306(k)(2)  of  the  Public  Health  Service 


Act,  as  amended,  announces  the 
following  Subcommittee  meeting 
(working  session). 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Medical  Classification  Systems  (Work 
Group). 

Time  and  Date:  10:30  am-3:30  pm, 
January  11, 1989. 

Place:  Hubert  H.  Humphrey  Building, 
Room  337A,  200  Independence  Avenue 
SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
(working  session]  is  for  the 
Subcommittee  (Work  Group)  to  address 
issues  related  to  the  use  of  the  ICD-0- 
CM  coding  in  nursing  homes  and  other 
long-term  care  situations. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Richard  I.  Havlik.  M.D..  Staff. 
National  Committee  on  Vital  and  Health 
Statistics,  Room  2-12,  Center  Building, 
3700  East  West  Highway,  Hyattsville. 
Maryland  20782.  telephone  (301)  436- 
7050. 

Dated:  December  20, 198& 
Bvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  88-29585  Filed  12-23-88;  8:45  am] 
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Meeting:  Vital  and  Health  Statistics 
National  Committee 

Action:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Ambulatory 
Care  Statistics  estabhshed  pursuant  to 
42  U.S.C.  242k.  section  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
armounces  the  following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Ambulatory  Care  Statistics. 

Time  and  Date:  9:00  am-5:00  pm. 
January  12  and  13. 1989. 

Place:  Hubert  H.  Humphrey  Building, 
Room  337A-339A,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Subcommittee  to  continue  the 
review  and  revision  of  the  Uniform 
Ambulatory  Medical  Care  Minimum 
Data  Set. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 


from  Gail  F.  Fisher,  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12.  Center 
Building,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782,  telephone 
(301)  436-7050. 

Dated:  December  20, 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control 
(FR  Doc.  88-29586  Filed  12-23-88;  8:45  am] 
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Centers  for  Disease  Controls 

Vessel  Sanitation  Program  Operations 
Manual;  Meeting 

Action:  Notice  of  public  meeting 
regarding  a  review  of  the  Vessel 
Sanitation  Program  Operations  Manual. 

Time  and  Date:  8:30  a.m.-5:00  p.m.. 
Monday.  January  30, 1989. 

Place:  Auditorium  A,  Centers  for 
Disease  Control,  1600  Clifton  Road.  NE^ 
Atlanta.  Georgia. 

Status:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available. 

Supplementary  Information:  In  Jime 
1987  the  Center  for  Environmental 
Health  and  Injury  Control  (CEHIC)  held 
the  first  in  a  series  of  public  meetings 
concerning  the  Vessel  Sanitation 
Activity.  Items  discussed  have  included 
issues  of  concern  to  the  public  and  the 
passenger  cruise  line  industry.  At  that 
Hrst  meeting,  a  commitment  was  made 
to  make  no  changes  in  the  Vessel 
Sanitation  Program  for  a  period  of  at 
least  1  year  and  to  continue  to  use  the 
existing  Vessel  Sanitation  Program 
Operations  Manual  as  the  basis  for 
conducting  sanitation  inspections. 

CDC  has  determined  that  a 
reasonable  period  of  time  has  elapsed 
and  there  has  been  sufficient  experience 
to  date  with  conducting  the  program 
under  the  current  Operations  Manual  to 
warrant  a  review  of  the  Manual 
Therefore,  appropriate  individuals  have 
been  asked  to  review  the  Vessel 
Sanitation  Program  Operations  Manual 
and  to  provide  to  CDC  their  individual 
recommendations  regarding  appropriate 
revisions  and/or  changes  to  the  Manual 

The  meeting  will  be  open  to  the 
public,  limited  only  by  the  space 
available.  The  meeting  room 
accommodates  approximately  75  people. 
Interested  parties  in  attendance  will 
have  two  opportunities  to  provide 
comments  to  the  record  during  the 
meeting;  once  at  the  conclusion  of  the 
morning  session  and  again  at  the 
conclusion  of  the  afternoon  session. 
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For  a  period  of  15  days  following  the 
meeting,  through  Febraary  14. 1989.  the 
ofBcial  record  of  the  meeting  will  remain 
open  so  that  written  comments  may  be 
submitted  to  be  made  part  of  the  record 
of  the  meeting. 

Address:  Comments  may  be  mailed  to 
Director,  Center  for  Environmental 
Health  and  Injury  Control.  CDC,  1600 
Clifton  Road.  NE..  Atlanta.  Georgia 
30333. 

Contact  Person  For  More  Information: 
Linda  Anderson,  Chief,  Special 
Programs  Group,  Center  for 
Environmental  Health  and  Injury 
Control,  CDC,  Atlanta,  Georgia  30333. 
Telephone:  FTS:  236-4595;  Commercial: 
(404]  488-^595. 

Dated:  December  20, 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  88-29583  Filed  12-23-88;  8:45  am] 
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Food  and  Drug  Administration 

Imported  Merchandise  Returned  to 
Customs'  Custody;  CompHanco  Policy 
Guide;  Revocation 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  Compliance  Policy  Guide 
(CPG)  7135.06  "Imported  Merchandise 
Returned  to  Customs'  Custody — ^July  22, 
1987." 

FOR  FURTHER  INFORMATION  CONTACT 

Ernest  L.  Brisson,  Division  of 
Compliance  Policy  (HFC-230),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2390. 

SUPn^MENTARY  INFORMATION:  CPG 

7153.06  provided  guidance  to  FDA  field 
offices  regarding  the  return  of  imported 
violative  merchandise  to  the  custody  of 
the  U.S.  Customs  Service.  This 
procedure  allowed  importers  to  reexport 
imported  violative  merchandise  in 
certain  limited  situations  prior  to  FDA's 
initiation  of  a  seizure  action. 

This  procedure  has  had  only  limited 
utility  and  is  therefore  being  revoked. 

Dated:  December  16. 1988. 
)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-29628  Filed  12-23-88:  8:45  am] 
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Public  Hsaith  Sorvico 

Grants  for  Treatment  Drugs  for 
Acquired  Immuno  DoAcisncy 
Syndrome 

aqcncy:  Health  Resources  and  Services 
AdministraUon.  PHS.  DHHS. 
action:  Notice  of  availability  of  funds. 

summary;  Pub.  L 100-471  authorized 
$15,000,000  to  cover  the  cost  of 
Zidovudine  (AZT),  and  any  other  drug 
which  has  been  determined  by  the  Food 
and  Drug  Administration  to  prolong  the 
life  of  a  person  with  Acquired  Immune 
Deficiency  Syndrome  (AIDS).  This 
authority  to  make  grants  for  treatment 
drugs  for  AIDS  is  e^ctive  until  March 
31, 1989. 

A  total  of  $15,000,000  is  available  for 
AZT  grants  to  States.  Of  the  total 
amount,  $10,000,000  was  made  available 
through  funds  appropriated  for  AIDS 
activities  within  the  Department  of 
Health  and  Human  Services  (DHHS). 
The  additional  $5,000,000  was  provided 
to  DHHS  by  Burroughs  Wellcome  Co., 
the  manufacturer  of  AZT.  The  entire 
$15,000,000  will  be  awarded  by  the 
H*^  alth  Resources  and  Services 
I  iministration. 

The  $15,000,000  will  be  allocated  to 
States  according  to  a  formula  based  on 
the  number  of  AIDS  patients  residing  in 
each  State  as  reported  to  the  Centers  for 
Disease  Control  on  September  28, 1988. 
No  State  will  receive  less  than  $15,000. 
The  money  is  to  be  made  available  by 
the  States  for  low-income  individuals 
not  covered  by  the  State  Medicaid 
program  or  another  third-party  payor,  or 
whose  State  Medicaid  program  does  not 
provide  this  drug  coverage. 

If  a  State  covered  AZT  and  other  life- 
prolonging  drugs  under  the  State 
Medicaid  program  as  of  September  15. 
1988,  and  sut»equent  to  that  date,  the 
State's  Medicaid  policy  is  changed  to 
discontinue  such  coverage,  the  Federal 
Government  reserves  the  right  to 
withdraw  the  funds  allocated  to  the 
State  as  part  of  this  program. 

These  funds  are  to  be  used  only  for 
drug  procurement  and  not  for  Federal  or 
State  administrative  expenses 
associated  with  the  program. 

States  participatiiig  in  the  grants  for 
treatment  drugs  for  AIDS  must  agree  in 
writing  to  comply  with  the  following 
provisions: 

•  Define  low-income  for  the  purposes 
of  this  program.  Provision  may  be  made 
for  copayment  by  patients. 

•  Use  the  AZT  grant  to  assist  in 
financing  AZT  for  low-income 
individuals  not  covered  under  the  State 
Medicaid  program  or  another  third-party 
payor,  or  to  individuals  covered  by  the 


Medicaid  program  if  the  State  Medicaid 
program  does  not  provide  this  drug 
coverage. 

•  Give  priority  to  qualified 
individuals  who  meet  the  low-income 
deftnition  and  who  received  AZT  under 
the  treatment  investigational  new  drug 
program. 

•  Maintain  the  confidentiality  of 
patients  who  apply  for  eligibility  under 
this  program. 

•  Provide,  on  request,  a  report  on  the 
status  of  the  fimds  and  projections  for 
the  remainder  of  the  budget  period.  This 
information  will  be  requested  midway 
through  the  budget  period.  Based  on  die 
information  provided,  unused  fimds  will 
be  redistributed  to  those  States  with  a 
projected  deficit. 

•  Ensure  that  funds  are  only  used  for 
the  i>ayment  for  AZT.  Funds  may  not  be 
used  to  cover  administrative  costs 
associated  with  this  program,  but  may 
be  used  to  cover  the  costs  of  reasonable 
dispensing  fees.  (If  in  the  future  other 
drugs  are  determined  by  the  Food  and 
Drug  Administration  to  prolong  the  life 
of  AIDS  patients,  appropriate 
adjustments  will  be  made.) 

•  Comply  with  the  nondiscrimination 
requirements  of  the  Civil  Rights  Act  of 
1964,  section  504  of  the  Rehabilitation 
Act  of  1973  dealing  with  handicapped 
individuals,  and  pertinent  DHHS 
regulations  governing  discrimination 
based  on  age  or  sex. 

Individuals  interested  in  the  grants  for 
treatment  drugs  for  AIDS  should  contact 
the  appropriate  office  in  their  State  and 
may  obtain  information  on  their  State 
contact  by  calling  Mr.  Richard 
Schubnan,  Project  Officer,  at  301  443- 
0652. 

Executive  Order  12372 

The  grants  for  treatment  drugs  for 
AIDS  has  been  determined  to  be  a 
program  which  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs. 

Dated:  December  20. 198a 
lotm  H.  Kelso, 
Acting  Administrator. 
[FR  Doc.  88-29629  Filed  12-23-88;  8:45  am| 
WLUNQ  COOE  4tM-1S-M 


Centers  for  Disease  Control;  General 
Powers  and  Duties  Under  Title  III  of 
the  Public  Health  Service  Act,  as 
Amended;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
November  25. 1988.  from  the  Director. 
Centers  for  Disease  Control  (CDC),  to 
the  Director,  National  Center  for  Health 
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Statistics,  CDC  the  Director,  National 
Center  for  Health  Statistics,  has 
delegated  to  the  Director,  Office  of 
Program  Manning  and  Evaluation.  CDC 
the  following  authorities  under  title  III  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241  et  aeq.),  as  amended: 

Section  304 — General  Authority  Respecting 
Research.  Evaluations,  and  Demonstrations 
in  Health  SUtistics.  Health  Services,  and 
Health  Care  Technology  Assessment,  where 
such  activities  of  CDC  are  not  duplicative  of 
other  activities  of  the  Department,  and  when 
the  Director,  Office  of  Program  Planning  and 
Evaluation,  CDC,  determines  that  the 
authority  to  give  assurances  of  confidentiality 
based  upon  section  30e(d]  is  necessary  for 
the  successful  conduct  of  these  statistical  and 
epidemiological  activities.  This  excludes  the 
authority  under  section  304(b)(4). 

Section  306— National  Center  for  Health 
Statistics,  to  collect  information  through 
health  statistical  or  epidemiological 
activities,  where  such  activities  of  CDC  are 
not  duplicative  of  other  activities  of  the 
Department,  and  when  the  Director,  Office  of 
Program  Planning  and  Evaluation,  CDC 
determines  that  the  authority  to  give 
assurances  of  confidentiality  based  upon 
section  308(d)  is  necessary  for  the  successful 
conduct  of  these  statistical  and 
epidemiological  activities.  This  excludes  the 
authorities  under  sections  306(j)  and  30e(k). 

These  authorities  may  be  redelegated 
to  Directors  of  Centers/Institute/ 
Program  Offices  «vithin  CDC. 

The  delegation  to  the  Director.  Office 
of  Program  Planning  and  Evaluation, 
CDC.  became  effective  on  December  9, 
1988. 

Date:  December  12,  ige& 
Glenda  S.  Cowart, 

Director.  Off  ice  of  Program  Support.  Centers 

for  Disease  Control. 

[FR  Doc.  88-29581  Filed  12-23-88;  8:45  am] 
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Social  Security  Admlnistratton 

Finding  Regarding  Foreign  Social 
insurance  or  Pension  System; 
Suriname 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  finding  regarding 
Foreign  Social  Insurance  or  Pension 
System — Suriname. 


FmoiNQ:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C  402(t)(l)) 
prohibits  payment  of  monthly  benefits  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  ctmsecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  the 
exceptions  described  in  section  202(t)(2) 
through  202(t)(5)  of  the  Social  Security 


Act  (42  U.S.C  402(tK2)  through  402(t)(5)) 
affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll).  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(A)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(B)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the  Office  of 
International  Policy.  Under  that 
authority,  the  Director  of  the  Office  of 
International  Policy  has  approved  a 
finding  that  Suriname,  beginning  July  1, 
1973,  has  a  pension  system  of  general 
application  in  effect  which  pays  periodic 
benefits,  or  the  actuarial  equivalent 
thereof,  on  account  of  old  age, 
retirement,  or  death,  but  that  under  this 
pension  system,  citizens  of  the  United 
States  who  are  not  citizens  of  Suriname 
and  who  leave  Suriname,  are  not 
permitted  to  receive  such  benefits,  or 
their  actuarial  equivalent,  at  the  full  rate 
without  qualification  or  restriction  while 
outside  that  country. 

Accordingly,  it  is  hereby  determined 
and  found  that  Suriname  has  in  effect, 
beginning  July  1, 1973,  a  pension  system 
which  meets  the  requirements  of  section 
202{t)(2)(A)  of  the  Social  Security  Act 
(42  U.S.C.  402(t)(2)(A)),  but  not  the 
requirements  of  section  202(t)(2)(B)  of 
the  Act  (42  U.S.C.  402(t)(2)(B)). 

This  finding  also  affects  the 
application  of  subparagraphs  (A)  and 
(B)  of  section  202(t)(4)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(4)(A)  and 
(B}).  That  section  provides  that,  subject 
to  certain  residency  requirements  of 
section  202(t)(ll),  section  202(t)(l)  shall 
not  be  applicable  to  benefits  payable  on 
the  earnings  record  of  an  individual  who 
has  40  quarters  of  coverage  under  Social 
Security  or  who  has  resided  in  the 
United  States  for  a  period  or  periods 
aggregating  10  years  or  more.  However, 
the  provisions  of  subparagraphs  (A)  and 
(B)  of  section  202(t)(4]  shall  not  apply  to 
an  individual  who  is  a  ciozen  of  a 


foreign  country  that  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which  satisfies  the 
provisions  of  subparagraph  (A)  of 
section  402(t)(2)  but  not  the  provisions 
of  subparagraph  (B)  of  section  202(t)(2). 

By  virtue  of  the  finding  with  respect  to 
section  202(t)(2)  herein,  the  provisions  of 
subparagraph  (A)  and  (B)  of  section 
202(t](4)  do  not  apply  to  citizens  of 
Suriname  beginning  July  1, 1973. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Joseph  Rausch,  Room  1104,  West  High 
Rise  Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (301)  965-3567. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security — 
Disability  Insurance;  13.803  Social  Security — 
Retirement  Insurance;  13.805  Social  Security 
Survivors  Insurance) 

Dated:  Decemt>er  9. 1968. 
Elizabelh  K.  Singleton, 
Director,  Office  of  International  Policy. 
[FR  Doc.  88-29609  Filed  12-23-88;  8.45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  the  Secretary 

Privacy  Act  of  1974— Revision  of 
Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  three  notices  describing 
systems  of  records  maintained  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Except  as  noted 
below,  all  changes  being  pubhshed  are 
editorial  in  nature,  and  reflect  minor 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register. 
The  three  notices  being  revised,  which 
are  published  in  their  entirety  below, 
are: 

1.  INTERIOR/OSMRE-2  (formerly 
OSM-2);  Travel  Advance  File-Interior, 
OSMRE-2;  previously  published  on 
October  31, 1983  (48  FR  50171). 

2.  INTERIOR/OSMRE-3  (formeriy 
OSM-3);  Travel  Vouchers  and 
Authorizations — Interior,  OSN4RE-3; 
previously  published  on  October  31. 
1983  (48  FR  50172). 

3.  INTERIOR/OSMRE-4  (formerly 
OSM-4);  Property  Control— -Interior, 
OSMRE-4;  previously  published  on 
October  31. 1983  (43  FR  50173). 

In  all  three  notices,  new  compatible 
routine  uses  are  added  to  permit 
disclosures  to  other  Federal  agencies  for 
debt  collection  purposes  and  computer 
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matching  to  eliminate  fraud  and  abuse. 
Also,  in  all  three  notices  the  existing 
routine  disclosure  statements  for 
litigation  purposes  are  revised  to 
incorporate  the  clarincation  on  such 
disclosures  prescribed  by  the  Office  of 
Management  and  Budget  in  its 
supplementary  guidelines  dated  May  24, 
1985.  for  implementing  the  Privacy  Act. 
An  additional  new  compatible  routine 
use  is  added  to  the  notice  describing 
property  control  records  (OSMRE-4)  to 
permit  disclosures  to  members  of 
Congress  when  responding  to  inquiries 
made  by  the  individuals  of  record. 

5  U.S.C.  552a(e)[ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  proposed  new 
routine  uses.  Therefore,  written 
comments  on  these  proposed  changes 
can  be  addressed  to  the  Department 
Privacy  Act  Officer,  Office  of  the 
Secretary  (PMI),  Room  2242,  Main 
Interior  Building,  U.S.  Department  of  the 
Interior,  Washington.  D.C.  20240 

Comments  received  on  or  before 
January  26, 1989,  will  be  considered.  The 
notices  shall  be  effective  as  proposed 
without  further  notice  at  the  end  of  the 
comment  period,  imless  comments  are 
received  which  would  require  a  contrary 
determination. 

Oscar  W.  Mueller,  Jr.. 

Director,  Office  of  Management  Improvement 
Date:  Deceint>er  16. 1988. 

INTERIOn/OSMRE-2 

SYSTEM  NAMe 

Travel  Advance  File — Interior. 
OSMRE-2. 

SYSTEM  location: 

U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSMRE),  Division  of 
Financial  Management,  Building  20, 
Denver  Federal  Center.  Denver. 
Colorado  80225. 

CATEOOfllES  Of  INOIVIOUAL8  COVERED  BY  THE 
SYSTEM: 

All  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
employees  who  have  outstanding  or 
repaid  travel  advances. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

File  consists  of  signed  forms  whereby 
employees  request  fund  advances  for 
the  purpose  of  paying  travel  expenses 
incurred  in  the  performance  of  official 
government  business.  An  automated 
computer  system  lists  all  outstanding 
advances  and  records  repayments 
whether  by  offset  against  travel 
vouchers  or  remittances  by  checks, 
money  orders,  etc. 


AUTHORITV  fOR  MAINTENANCE  Of  THE 

system: 

5  U.S.C.  Sees.  4111(b),  5701-5709. 
5721-5733,  5742(b). 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

The  primary  uses  of  the  records  are: 
(a)  To  provide  an  accounting  record  of 
obligations  due  to  the  U.S.  Government 
from  employees'  authorized  cash 
advances  to  defray  expenses  incurred  in 
official  travel.  Payments  to  the  traveler 
and  repayments  to  the  Government  are 
reflected  in  this  record;  (b)  to  serve  as  a 
backup  authority  to  the  entries  for  travel 
expenses  in  the  automated  Finance 
system;  (c)  computer  data  are  reported 
to  each  OSMRE  office  as  part  of  the 
detailed  composition  of  monthly 
expense  reports  applicable  to  charges 
made  to  cost  accounts  within  the 
Finance  system.  Only  data  pertinent  to 
individual  OSMRE  offices  are  available 
to  that  office.  Disclosures  outside  the 
Department  of  the  Interior  may  be  made: 
(1)  To  the  U.S.  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or.  when 
represented  by  the  government  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  statute,  regulation, 
rule,  order  or  license,  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investing  or  prosecuting 
the  violation,  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
agency  which  has  requested  information 
relevant  to  its  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (5)  to  Federal.  State,  or 
local  agencies  where  necessary  to 
obtain  information  relevant  to  the  hiring 
or  retention  of  an  employee,  or  the 
issuance  of  a  seciuity  clearance, 
contract  license,  grant,  or  other  benefit; 
(6)  to  a  Federal  agency  for  the  purpose 
of  collecting  a  debt  owed  the  Federal 
government  through  administrative  or 
salary  offset  and  to  other  Federal 
agencies  conducting  computer  matching 
programs  to  help  eliminate  fraud  and 


abuse  and  to  detect  unauthorized 
overpayments  made  to  individuals. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AOENaES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3). 

POLICIES  AND  PRACTICES  fOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

storage: 

Currently,  active  travel  advance 
requests  are  maintained  in  file  boxes  by 
name  of  traveler  inactive  records  are 
maintained  in  travel  folders  by  name  of 
traveler,  computer  printouts  are 
maintained  in  binders. 

retrievabiuty: 

Files  are  stored  alphabetically  by 
name  of  travelers. 

SAfEGUAROS: 

Files  are  maintained  in  a  locked  room 
during  periods  of  non-work  and  are 
accessible  during  working  hours  only  to 
personnel  from  the  Division  of  Financial 
Management,  Office  of  Surface  Mining. 

RETENTION  AND  DtSPOSAU 

Records  retained  for  3  years,  then 
destroyed.  Disposition  is  in  accordance 
with  General  Records  Schedule,  FPMR 
101-11.4. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Division  of  Financial 
Management,  Office  ot^urface  Mining, 
Building  20.  Denver  Federal  Center. 
Denver.  Colorado  80225.  Mailing 
address:  Office  of  Surface  Mining,  P.O. 
Box  25065,  Denver  Federal  Center, 
Denver.  Colorado  80225. 

NOTIRCATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  is  required  (see  43  CFR 
2.60). 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 


CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCS  CATEOORICS: 

Information  for  this  system  originates 
with  the  traveler  who  specifies  the  need 
of  a  travel  advance.  The  request  is 
concurred  in  by  signature  of  a 
responsible  supervisory  official.  All 
entries  on  the  file  are  as  a  result  of 
actions  taken  by  the  individual  to 
liquidate  his/her  travel  advance. 

INTERIOR/OSMriE-S 

SYSTEM  NAME: 

Travel  Vouchers  and 
Authorizations — Interior.  OSMRE-3. 

SYSTEM  location: 

U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining.  Reclamation  and 
Enforcement  (OSMRE).  Division  of 
Financial  Management.  Building  20. 
Denver.  Federal  Center.  Denver, 
Colorado  80225. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
system: 

All  persons  traveling  for  or  in  behalf 
of  OSMRE  on  official  business. 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Voucher  file  consists  of  paid  travel 
vouchers  which  reimburse  travelers  for 
expenses  incurred  in  connection  with 
official  travel.  Travel  authorization  file 
consists  of  record  copies  of 
authorizations  for  travel  for  which  no 
travel  vouchers  have  been  submitted  for 
payment 

AUTHOATTV  fOR  MABITBIANCE  Of  THE 

systbh: 
5  U.S.C  Sec.  5701  et  seq. 

routine  uses  Of  RECORD*  MAINTAINEO  M 
THE  system,  mCLUDNM  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

(a)  As  backup  entry  data  for 
obligations  and  disbursements  in  the 
automated  Fmance  system  of  OSMRE; 
(b)  computer  data  are  reported  to  each 
OSMRE  office  as  part  of  the  detailed 
composition  of  monthly  expense  reports 
applicable  to  charges  made  to  cost 
accounts  within  the  Finance  system. 
Only  data  pertinent  to  individual 
OSMRE  offices  are  available  to  that 
office;  (c)  vouchers  are  used  to 
determine  allowability  of  expenses 
within  the  law.  authorizing  payment  of 
travel  expenses.  The  documents  are 
used  to  determine  which  expenses 
incurred  by  the  traveler  can  be  paid  and 
are  sometimes  used  to  report  to  other 
Federal  agencies  summarizations  of 
those  types  of  allowable  expenses. 


Usually,  the  individual's  name  is  not 
used  in  outside  reporting  but  the  data  is. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government  an  employee  of  the 
Department  is  a  party  to  btigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute. 
Regulation,  rule  Order  or  license,  to 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
agency  which  has  requested  information 
relevant  or  necessary  to  its  hiring  or 
retention  of  an  employee,  or  issuance  of 
a  secmity  clearance.  Ucense,  contract 
grant  or  other  benefit  (5)  to  Federal 
State  or  local  agencies  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  sectuity  clearance, 
contract,  license,  grant,  or  other  benefit; 
(6)  to  a  Federal  agency  for  the  purpose 
of  collecting  a  debt  owed  the  Federal 
govermnent  through  administrative  or 
salary  offset  and  to  other  Federal 
agencies  conducting  computer  matching 
programs  to  help  eliminate  fraud  and 
abuse  and  to  detect  unauthorized 
overpayments  made  to  individuals. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a{b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(0)  or  the  Federal  Claims     . 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

fOUCIES  AND  PNACnCSS  fOR  STORWG, 
RTTRIEVINa,  ACCESSIWO,  RCTAINMG,  AND 
DISPOSING  Of  RECOROG  Nl  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  steel  filing 
cabinet  in  the  Division  of  Financial 
Management,  Office  of  Surface  Mining. 


RETRIEVABILmr: 

Vouchers  are  filed  by  travel 
authorization  nimiber.  Authorizations 
are  filed  alphabetically  by  traveler 
awaiting  payment  of  the  travel  voucher. 
Authorization  becomes  part  of  the 
voucher  packet  at  the  time  of  payment 

SAfEGUAROS: 

Files  are  maintained  with  safeguards 
meeting  the  requirements  of  43  CTR  2.51, 
and  are  available  only  to  personnel  of 
the  Division  of  Financial  Management 
Office  of  Surface  Mining. 

RETENTION  AND  IMSPOSAU 

Records  retained  for  3  years,  then 
destroyed.  Disposition  is  in  accordance 
with  General  Records  Schedule,  FPMR 
101-11.4. 

SYSTEMS  MANAGER  AND  ADDRESS: 

Chief,  Division  of  Financial 
Management.  Office  of  Surface  Mining. 
Building  20,  Denver  Federal  Center. 
Denver,  Colorado  80225.  Mailing 
address:  Office  of  Surface  Mining,  PX). 
Box  25065,  Denver  Federal  Center. 
Denver,  Colorado  80225. 

NOrmCATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
Syste.!!  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  is  required  (see  CFR 
2.60). 

RECORD  ACCESS  PnOCCOURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  vtrriting  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirement  of  43 
CFR  2.71. 

RECORD  SOURCE  CATCaORIES: 

Information  for  these  files  is  based  on 
an  authorization  signed  by  the  traveler 
in  the  form  of  a  request  Travel  vouchers 
are  submitted  by  the  traveler  after 
incurring  expenses  for  official  travel  and 
are  a  request  for  payment  based  on  his 
record  of  official  expenses. 

INTERI0flA>SMRE-4 

SYSTEM  NAME: 

Property  Control— Interior.  OSMRE-4. 

SYSTEM  LOCATION: 

U.S.  Department  of  the  Interior.  Office 
of  Surface  Mining.  Reclamation  and 
Enforcement  (OSMRE).  1100  L  Street 


52242 


Federal  Regiater  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Notices 52243 


NW.,  Washington.  D.C.  20005,  and  its 
field  facilities.  Mailing  address:  Office 
of  Surface  Mining.  South  Interior 
Building,  Room  10, 1951  Constitution 
Avenue,  NW.,  Washington.  D.C.  20240. 

cateooflles  of  individuals  covered  by  the 
system: 

Employees  who  have  custody  or 
responsibility  for  OSMRE  property. 

CATCOOmCS  OF  RECOROS  IN  THE  SYSTEM: 

Contains  information  indicating  what 
property,  including  equipment,  motor 
vehicle  operator's  license,  keys,  motor 
pool  vehicles,  transportation  request 
books,  and  parking  spaces,  for  which  the 
employee  has  custody  or  responsibility. 
A  list  is  maintained  of  inventory  by 
name  as  a  cross-reference  to  case 
numbers.  In  addition,  all  other  records 
directly  related  to  the  property  control 
function. 

AUTIKNHTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended.  40 
U.S.C.  Section  483(b)(1):  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are: 
(a)  Identification,  assignment,  and 
control  of  OSMRE  property;  (b) 
assistance  in  locating  carpools. 
Disclosures  outside  of  the  Department  of 
the  Interior  may  be  made:  (1)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or.  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal.  State,  or  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation,  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  Federal 
agency  for  the  purpose  of  collecting  a 
debt  owed  the  Federal  government 
through  administrative  or  salary  offset 
and  to  other  Federal  agencies 


conducting  computer  matching  programs 
to  help  eliminate  fraud  and  abuse  and  to 
detect  unauthorized  overpayments  made 
to  individuals. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AOENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12.  disclosures  may  be  made  to 
a  consimier  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

policies  and  practices  for  storino, 
retrievino,  accessing,  retahflno,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  manual  form  in  file 
folders  or  card  indexes,  a  limited 
quantity  is  stored  on  computer  tape. 

retrievability: 

Indexed  by  employee  name  or  control 
number. 

safeguards: 

Seciuity  is  provided  to  meet  the 
requirements  of  43  CFR  2.51. 

retention  and  disposal: 

Records  maintained  as  long  as 
property  remains  with  the  agency.  Upon 
completion  of  the  use  period,  vital 
records  are  transferred  to  the  Official 
Personnel  Folder  or  Federal  Records 
Center,  and  all  other  records  are 
destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Division  of  Management 
Services.  Office  of  Surface  Mining.  1100 
L  Street.  NW.,  Washington.  D.C.  20005. 
Mailing  address:  Office  of  Surface 
Mining,  South  Interior  Building,  Room 
10, 1951  Constitution  Ave.,  NW.. 
Washington.  D.C  20240. 

NOTIRCATION  PROCEDURES: 

Contact  the  System  Manager,  or  with 
respect  to  records  maintained  at  field 
facilities,  the  administrative  officer  of 
the  facility.  A  written  and  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  is  required.  See  43  CFR 
2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  may  be 
addressed  to  the  System  Manager,  or 
with  respect  to  records  maintained  at 
field  facilities,  the  administrative  officer 
of  the  facility.  The  request  must  be  in 
writing  and  signed  by  the  requester.  The 
request  must  meet  the  content 
requirements  of  43  CFR  2.63. 


CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Employees.  Property  control 
information  required  for  accountability 
purposes. 
[PR  Doc.  88-29597  Filed  12-23-88:  8:45  am] 

BILUNO  CODE  4310-OS-H 

Fish  and  Wildlife  Service 

Moratorium  on  Importation  of  Raw  and 
Worked  ivory  From  CUES  Nonparty 
Producing  and  Intermediary  Countries 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 

summary:  The  African  Elephant 
Conservation  Act,  Title  II  of  the 
Endangered  Species  Act  Amendments  of 
1988  directs  the  Secretary  of  the  Interior 
to  establish  a  moratorium  on  the  import 
of  raw  and  worked  Afiican  elephant 
ivory  from  any  ivory  producing  or 
intermediary  country  immediately  upon 
making  a  determination  that  the 
producing  or  intermediary  country  is  not 
a  party  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  This  notice  announces  a 
moratorium  on  the  importation  of  raw 
and  worked  ivory  from  all  producing 
and  intermediary  countries  that  are  not 
parties  to  CITES. 
DATES:  The  effective  date  of  the 
moratoria  established  by  this  notice  is 
December  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones,  Chief.  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington,  DC  20038-7329,  (202)  343- 
4968. 

SUPPLEMENTARY  INFORMATION:  On 
October  7, 1988,  the  President  signed 
into  law  the  African  Elephant 
Conservation  Act  ("Act"),  the  purpose 
of  which  is  to  "perpetuate  healthy 
populations  of  African  elephants"  (Pub. 
L.  100-478, 102  Stat.  2306, 16  U.S.C.  4201- 
4245).  Part  II  of  the  Act,  16  U.S.C.  4221- 
4225,  instructs  the  Secretary  of  the 
Interior  to  impose  a  moratorium  on  the 
import  of  raw  and  worked  ivory  fit)m  an 
ivory  producing  country  if  the  Secretary 
finds  that  it  is  not  a  party  to  the 
Convention  on  International  Trade  in 
endangered  Species  of  Wild  Fauna  and 
Flora  (TIAS  8249),  hereinafter  referred 
to  as  CITES.  Further,  the  Secretary  must 


impose  a  moratorium  on  the  importation 
of  raw  and  worked  ivory  from  an 
intermediary  country  if  the  Secretary 
finds  that  it  is  not  a  Party  to  CITES. 

Section  2305  of  the  Act.  16  U.S.C.  4244. 
defines  the  following  terms:  "Raw  ivory" 
means  any  African  elephant  tusk  and 
any  piece  thereof,  the  surface  of  which, 
polished  or  unpolished,  is  unaltered  or 
minimally  carved; 

"Worked  ivory"  means  any  African 
elephant  tusk  and  any  piece  thereof, 
which  is  not  raw  ivory; 

"Ivory  producing  country"  means  any 
African  country  within  which  is  located 
any  part  of  the  range  of  a  population  of 
African  elephants;  "Intermediary 
country"  means  a  country  that  exports 
raw  or  worked  ivory  that  does  not 
originate  in  that  country. 

Establishment  of  Moratoria 

Since  all  countries  of  the  world  are 
ivory  producing  countries  and/or  actual 
or  potential  intermediary  countries,  the 
Secretary  hereby  establishes  a 
moratorium  on  tiie  import  of  raw  and 
worked  ivory  from  any  country  that  is 
not  a  party  to  CITES.  However,  legally 
taken  sport-hunted  trophies  taken  in 
nonparty  ivory  producing  countries  that 
have  submitted  a  CITES  ivory  quota 
(indicated  by  an  asterisk  in  the  list  of 
nonparty  countries  below)  are  not 
subject  to  this  moratorium. 

Detennination  of  Nmipaity  Status 

A  moratorium  on  trade  in  African 
elephant  ivory  has  been  established 
with  each  country  or  entity  that  is  not  a 
party  to  CITES,  including  the  following 
(legally  taken  sport-hunted  trophies 
taken  from  countries  indicated  by  an 
asterisk  (*)  are  not  subject  to  this 
moratorium): 

Albania  Haiti 

Andorra  Iceland 

Angola  Iraq 
Antigua  and  Barbuda        Ireland 

Aruba  'Ivory  Coast 

Bahrain  Jamaica 

Barbadoa  Kiribati 

Bhutan  North  Korea 

Brunei  South  Korea 

Bulgaria  Kuwait 

Burkina  Fato  Lao* 

Burma  Lebanon 

Cambodia  Leaotho 

Cape  Verde  Libya 

'Chad  Maldives 

Comoro*  Mali 

Cook  bland*  Malta 

Cuba  Mauritania 

Czechoalovakia  Mexico 

Dijibouti  Mongolia 

Dominica  Namibia 

Equatorial  Guinea  Nauru 

'Ethopia  Netherland* 

Fiji  Antilte* 

Gabon  New  Zealand 

Greece  Oman 

Grenada  Poland 

Guinea-Bissau  Qatar 


Romania 

St.  Christoper  and  Nevis 

St.  Vincent  and  the 

Grenadine* 
San  Marino 
Sao  Tome  and  Principe 
Saudi  Arabia 
'Sierra  Leone 
Solomon  Islands 
Swaziland 
Syria 
Taiwan 
Tonga 


Turkey 

Tuvalu 

'Uganda 

United  Arab  Emirates 

Vanuatu 

Vatican  City 

Vietnam 

Western  Samoa 

Yemen  Arab  Republic 

Yemen.  People's 

Democratic  Republic 

of 
Yugoslavia 


Prohibitions  and  Penalties 

Section  2203  of  the  Act,  16  U.S.C.  4223, 
makes  it  unlawful  for  any  person  to 
import  raw  or  worked  ivory  from  a 
country  for  which  a  moratorium  is  in 
effect.  Section  2204, 16  U.S.C.  4224, 
provides  for  the  imposition  of  criminal 
or  civil  penalties  and  forfeiting  of 
unlawfully  imported  ivory.  Criminal 
penalties  consist  of  a  fine  of  not  more 
than  $200,000  for  corporate  violators  and 
$100,000  for  individual  violators  or 
imprisonment  for  not  more  than  one 
year  or  both.  The  Secretary  may  assess 
a  civil  penalty  of  not  more  than  $5,000 
for  each  violation. 

This  notice  was  prepared  by  Arthur 
W.  Lazarowitz,  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority. 

Date:  December  14, 198& 
Director. 
Frank  Dunkle, 
(PR  Doc.  88-29529  Filed  12-23-88;  8:45  am] 

MLUNO  CODE  4310-56-M 


Bureau  of  Reclamation 

AB  Lateral  Hydropower  FaciNty, 
Uncompahgre  Hydropower  Project, 
Colorado 

agency:  Bureau  of  Reclamation  (USER). 
ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 


T.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1960  (as  amended),  die 
Bureau  of  Reclamation  (Reclamation) 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  AB  Lateral  Hydropower  Facility. 
Uncompahgre  Hydropower  Project. 
Colorado.  The  primary  purpose  of  the 
facility  would  be  to  generate  power 
without  adversely  affecting  the 
operation  of  the  Uncompahgre  Project 
irrigation  works. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gordon  Lind.  Bureau  of 
Reclamation,  Upper  Colorado  Region. 
Federal  Building,  125  South  State  Street. 
P.O.  Box  11568.  Salt  Uke  City,  Utah 
84147,  telephone  (801)  524-5463. 


SUPPLEMENTARY  INFORMATION: 

The  AB  Lateral  Hydropower  Facility 
would  be  funded,  built,  and  operated  by 
the  Uncompahgre  Valley  Water  Users 
Association  and  the  Montrose  Partners. 
These  organizations  plan  to  construct 
the  facility  using,  in  part,  existing 
features  of  the  Uncompahgre  Project,  a 
Reclamation  irrigation  project.  They  are 
seeking  a  contract  with  Reclamation, 
which  would  permit  use  of 
Uncompahgre  Project  features. 

The  facility  would  be  located  in 
Montrose  County  in  west-central 
Colorado.  The  proposed  project  would 
use  the  existing  Gunnison  Diversion 
Dam  and  Gunnison  Tunnel  to  divert 
water  year  round  from  the  Gunnison 
River  for  the  purpose  of  generating 
hydroelectric  power. 

Reclamation  would  serve  as  the  lead 
Federal  agency  responsible  for  NEPA 
compliance  on  the  proposed  project.  The 
DEIS  will  address  alternative  penstock 
and  powerplant  locations,  as  well  as 
alternative  operational  plans.  A  no- 
action  alternative  will  also  be  presented. 

Environmental  scoping  meetings  on 
the  facility  were  held  in  Denver  and 
Montrose,  Colorado,  in  October  1987, 
An  environmental  assessment  was 
released  to  the  public,  government 
agencies,  and  others  in  May  1988.  Based 
on  the  assessment  and  on  comments 
received.  Reclamation  determined  that 
an  environmental  impact  statement 
should  be  prepared. 

No  further  formal  scoping  activities 
are  planned.  Interested  public  entities 
and  individuals  may  obtain  information 
on  the  project  and  provide  input  to  the 
DEIS.  The  DEIS  is  expected  to  be 
completed  and  available  for  review  and 
comment  in  the  spring  of  1989. 

Date:  December  16, 1968. 
JoeO-HaU. 
Deputy  Commissioner. 
[PR  Doc.  88-29582  Filed  12-23-88;  8:45  am] 
BiUJNO  CODE  «31»-0»-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  31301] 

Norfolk  and  Western  Railway  Co^ 
Lease  Exemption;  Ctilcago  and 
Western  Indiana  Railroad  Co. 

AQENCy:  Interstate  Commerce 

Conunission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  Norfolk  and 
Western  Railway  Company  (N&W)  and 
Chicago  and  Western  Indiana  Railroad 
Company  (CWI)  from  the  prior  approval 
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requirements  of  49  U.S.C.  11343-11345: 
(1)  To  allow  the  carriers  to  extend  the 
term  of  an  agreement,  already 
exempted  under  which  N&W  leases  5.5 
miles  of  CWI  track  in  Chicago,  IL;  and 
[2]  to  permit  N&W  to  lease  from  CWI  an 
additional  .87  mile  of  track  also  in 
Chicago,  IL 

DATES:  The  exemption  will  be  effective 
on  January  26, 1989.  Petitions  for  stay 
must  be  filed  by  January  8, 1989  and 
petitions  for  reconsideration  must  be 
filed  by  January  17, 1969. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  Na  31301  to: 
(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioners'  representatives:  For 
Norfolk  and  Western  Railway  Company: 
R.  Allan  Wimbish.  Norfolk  Southern 

Corporation,  One  Commercial  Place, 

Norfolk,  Virginia  23510-2191. 

For  Chicago  and  Western  Indiana 
Railroad  Company: 
J.H.  Park.  428  West  47th  Street.  Chicago. 

Illinois  60609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-  4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  Deceoiber  13. 1968. 

By  the  Commissioo.  Chainnem  Gradison. 
Vice  Chairman  Andre.  Commissionen 
Simmons,  Lamboley,  and  Phillipa. 
Noreta  R.  McG«8. 
Secretary. 
[FR  Doc.  88-29562  Filed  12-23-88:  8:45  am] 

BILUNa  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Justice  Assistance 

Criminal  Justice  Formula  Grants 

AGENCY:  Bureau  of  Justice  Assistance, 

justice. 

ACTION:  Final  Notice. 

summary:  The  Bureau  of  Justice 
Assistance  is  publishing  this  notice  of 
program  guidance  for  implementation  of 
the  Drtig  Control  and  System 
Improvement  Formula  Grant  Program. 
The  notice  deals  with  procedures  and 


requirements  for  formula  grant 
applications  and  grant  administration. 
EFFECTIVE  DATE:  This  program  guidance 
is  effective  December  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  H.  Dzikiewicz.  Bureau  of  Justice 
Assistance,  633  Indiana  Avenue  NW., 
Washington.  DC  20531  (202-724-6838). 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Justice  Assistance  is 
publishing  program  guidance  for 
implementation  of  the  Drug  Control  and 
Improvement  Formula  Grant  Program. 
The  Anti-Drug  Abuse  Act  of  1988,  Title 
VI,  Subtitle  C,  of  Pub.  L  100-690 
authorizes  the  Bureau  of  Justice 
Assistance  to  provide  funds  to  eligible 
states  for  the  purpose  of  making 
subgrants  to  state  agencies,  units  of 
local  government  and  private,  nonprofit 
organizations. 

The  purpose  of  the  Drug  Control  and 
System  Improvement  Formula  Grant 
Program  is  to  provide  funds  to  states  for 
financial  assistance  to  state  agencies 
and  local  units  of  government  to  address 
the  most  pressing  drug  control  and 
criminal  justice  system  improvement 
problems  as  determined  through  the 
statewide  strategic  planning  process  to 
be  implemented  by  the  states.  Grant 
funds  are  provided  to  the  states  to 
support  specific  programs  which  offer  a 
high  probability  of  improving  the 
functioning  of  flie  criminal  justice 
system,  with  a  special  emphasis  placed 
on  multilevel  and  multijurisdictional 
drug  control  efforts.  Programs  and 
projects  are  to  be  developed  to  assist 
state  and  local  drug  control  efforts  and 
to  support  national  drug  control 
priorities. 

The  states  may  award  formula  grant 
funds  to  state  agencies  and  local  units  of 
government  for  the  purpose  of  enforcing 
state  and  local  laws  which  establish 
offenses  similar  to  offenses  established 
in  the  Controlled  Substances  Act  (21 
U.S.C.  801  et  seq.)  and  to  improve  the 
functioning  of  the  criminal  justice 
system  with  emphasis  on  violent  and 
serious  offenders.  Grants  may  provide 
personnel  equipment,  training,  technical 
assistance  and  information  systems  for 
the  more  widespread  apprehension, 
prosecution,  adjudication,  detention  and 
rehabilitation  of  persons  who  violate 
such  laws  and  to  assist  the  victims  of 
such  crime,  other  than  compensation.  No 
program  may  be  funded  that  is  not 
contained  in  a  state  strategy  that  has 
been  approved  by  the  Bureau  of  Justice 
Assistance.  The  program  guidance  lists 
21  purpose  areas  for  which  programs 
can  be  funded  under  the  Act. 

The  program  guidance  describes  a 
general  process  the  states  must  follow  to 


develop  the  required  statewide  strategy 
to  qualify  for  funding  under  this  Ar.t. 
This  process  is  consistent  with  the 
application  and  strategy  process 
required  under  the  Anti-Drug  Abuse  Act 
of  1986.  Specific  deadlines  for 
application  submission  and  award  of 
subgrants  are  identified  as  required  by 
the  Act.  In  distributing  the  funds,  states 
shall  give  priority  to  those  jurisdictions 
with  the  greatest  documented  need.  The 
state  strategy  should  include  goals  and 
objectives  to  address  the  drug  control 
and  system  improvement  priorities  and 
include  identification  of  programs, 
needed  legislative  and  administrative 
changes  and  establish  mechanisms  to 
improve  the  coordination  of  efforts  at 
the  state  and  local  level. 
Chariefl  P.  Smith, 
Director.  Bureau  of  Justice  Assistance. 

Introduction 

This  program  guidance  document  was 
prepared  by  the  Bureau  of  Justice 
Assistance  (BJA),  Office  of  Justice 
Programs  (OJP).  to  establish  program 
policy  and  administrative  guidance  for 
implementation  of  the  Drug  Control  and 
System  Improvement  Grant  Program 
authorized  by  the  Anti-IDrug  Abuse  Act 
of  1988.  Pub.  L 100-690.  Title  VI.  Subtitle 
C.  This  guidance  document  describes 
procedures  and  requirements  to  apply 
for  and  administer  formula  grant  funds. 

The  statutory  authority  for  the 
guidance  is  the  Onmibus  Crime  Control 
and  Safe  Streets  Act  of  1968. 42  U.S.C. 
3711,  et  seq..  (Pub.  L  90-351),  as 
amended  by  Pub.  L  91-644,  Pub.  L  93- 
83,  Pub.  L  93-415.  Pub.  L.  94-430,  Pub.  L. 
94-503,  Pub.  L.  95-115,  Pub.  L  96-157, 
Pub.  L  98-473.  Pub.  L  9&-570  and  Pub.  L. 
100-690. 

Purpose  of  Formula  Grant  Funds 

The  purpose  of  the  Drug  Control  and 
System  Improvement  Grant  Program  is 
to  assist  states  and  units  of  local 
government  in  carrying  out  specific 
programs  which  offer  a  high  probability 
of  improving  the  functioning  of  the 
criminal  justice  system.  Special 
emphasis  is  placed  on  a  nationwide  and 
multilevel  dnig  control  strategy. 
Programs  and  projects  are  to  be 
developed  to  assist  multijurisdictional 
and  multistate  organizations  in  the  drug 
control  problem  and  to  support  national 
drug  control  priorities.  Section  501(a)  of 
the  Act. 

In  accordance  with  section  501(b)  of 
the  Act,  the  states  may  award  formula 
grant  funds  to  state  agencies  and  units 
of  local  government  for  the  purpose  of 
enforcing  state  and  local  laws  which 
establish  offenses  similar  to  offenses 
established  in  the  Controlled 


Substances  Act  (21  U.S.C.  801  et  seq.) 
and  to  improve  the  functioning  of  the 
criminal  justice  system,  with  emphasis 
on  violent  crime  and  serious  offenders. 
Grants  may  provide  personnel, 
equipment  training,  technical  assistance 
and  information  systems  for  the  more 
widespread  apprehension,  prosecution, 
adjudication  and  detention  and 
rehabilitation  of  persons  who  violate 
such  laws,  and  to  assist  the  victims  of 
such  crimes  (other  than  compensation), 
including  the  following  programs: 

1.  Demand  reduction  education 
programs  in  which  law  enforcement 
officers  participate; 

2.  Multijurisdictional  task  force 
programs  that  integrate  Federal,  state 
and  local  drug  law  enforcement 
agencies  and  prosecutors  for  the 
purpose  of  enhancing  interagency 
coordination  and  intelligence  and 
facilitating  multijurisdictional 
investigations: 

3.  Programs  designed  to  target  the 
domestic  sources  of  controlled  and 
illegal  substances,  such  as  precursor 
chemicals,  diverted  pharmaceuticals, 
clandestine  laboratories  and  caimabis 
cultivations; 

4.  Providing  community  and 
neighborhood  programs  that  assist 
citizens  in  preventing  and  controlling 
crime,  including  special  programs  that 
address  the  problems  of  crimes 
committed  against  the  elderly  and 
special  programs  for  rural  jurisdictions; 

5.  Disrupting  illicit  conunerce  in  stolen 
goods  and  property; 

6.  Improving  the  investigating  and 
prosecution  of  white-collar  crime, 
organized  crime,  public  corruption 
crimes  and  fraud  against  the 
government  with  priority  attention  to 
cases  involving  drug-related  official 
corruption; 

7.  a.  Improving  the  operational 
effectiveness  of  law  enforcement 
through  the  use  of  crime  analysis 
techniques,  street  sales  enforcement, 
schoolyard  violator  programs,  gang- 
related  and  low-income  housing  drug 
control  programs,  b.  developing  and 
implementing  antiterrorism  plans  for 
deep  draft  ports,  international  airports 
and  other  important  faciUties; 

8.  Career  criminal  prosecution 
programs,  including  Uie  development  of 
model  drug  control  legislation; 

9.  Financial  investigative  programs 
that  target  the  identification  of  money 
laundering  operations  and  assets 
obtained  through  illegal  drug  trafficking, 
including  the  development  of  proposed 
model  legislation,  financial  investigative 
training  and  financial  information 
sharing  systems; 

10.  Improving  the  operational 
effectiveness  of  the  court  process,  such 


as  court  delay  reduction  programs  and 
enhancement  programs; 

11.  Programs  designed  to  provide 
additional  public  correctional  resources 
and  improve  the  corrections  system, 
including  treatment  in  prisons  and  jails, 
intensive  supervision  programs  and 
long-range  corrections  and  sentencing 
strategies; 

12.  Providing  prison  industry  projects 
designed  to  place  iimiates  in  a  realistic 
working  and  training  environment  which 
will  enable  them  to  acquire  marketable 
skills  and  to  make  financial  payments 
for  restitution  to  their  victims,  for 
support  of  their  own  families  and  for 
support  of  themselves  in  the  institution; 

13.  Providing  programs  which  identify 
and  meet  the  treatment  needs  of  adult 
and  juvenile  drug-dependent  and 
alcohol-dependent  offenders; 

14.  Developing  and  implementing 
programs  which  provide  assistance  to 
jurors  and  witnesses  and  assistance 
(other  than  compensation)  to  victims  of 
crime; 

15.  a.  Developing  programs  to  improve 
drug  control  technology,  such  as  pretrial 
drug  testing  programs,  programs  which 
provide  for  the  identificatioa 
assessment,  referral  to  treatment,  case 
management  and  monitoring  of  drug- 
dependent  offenders  and  enhancement 
of  state  and  local  forensic  laboratories, 
b.  Criminal  justice  information  systems 
to  assist  the  law  enforcement, 
prosecution,  courts  and  corrections 
organizations  (including  automated 
fingerprint  identification  systems); 

16.  Innovative  programs  which 
demonstrate  new  and  different 
approaches  to  enforcement  prosecution 
and  adjudication  of  drug  offenses  and 
other  serious  crimes; 

17.  Addressing  the  problems  of  drug 
trafficking  and  the  illegal  manufacture  of 
controlled  substances  in  public  housing; 

18.  Improving  the  criminal  and 
Juvenile  justice  system's  response  to 
domestic  and  family  violence,  including 
spouse  abuse,  child  abuse  and  abuse  of 
the  elderly; 

19.  Drug  control  evaluation  programs 
which  state  and  local  imits  of 
government  may  utiUze  to  evaluate 
programs  and  projects  directed  at  state 
drug  control  activities; 

20.  Providing  alternatives  to  prevent 
detention,  jail  and  prison  for  persons 
who  pose  no  danger  to  the  community; 
and 

21.  Programs  of  which  the  primary 
goal  of  is  to  strengthen  urban 
enforcement  and  prosecution  efforts 
targeted  at  street  drug  sales. 

Allocation  of  Funds  to  the  States 

Section  506(a)  of  the  Act  provides  that 
80  percent  of  the  total  amount 


appropriated  for  this  part  shall  be 
allocated  for  formula  grants.  Each 
participating  state  shall  receive  a  base 
amoimt  of  $500,000  with  the  remaining 
funds  allocated  to  each  state  on  the 
basis  of  the  state's  relative  share  of  total 
U.S.  population. 

For  the  purposes  of  this  Section, 
American  Samoa,  Guam  and  the 
Northern  Mariana  Islands  shall  be 
considered  as  one  state,  and  33  percent 
of  the  amounts  allocated  shall  be  given 
to  American  Samoa.  50  percent  to  Guam 
and  17  percent  to  the  Northern  Mariana 
Islands.  Section  901(a)(2)  of  the  Act 

If  BJA  determines,  on  the  basis  of 
information  available  during  any  fiscal 
year,  that  a  portion  of  the  funds 
allocated  to  a  state  for  that  fiscal  year 
will  not  be  required  or  that  a  state  will 
be  imable  to  qualify  or  receive  funds 
under  the  Formula  Grant  Program  or 
that  a  state  chooses  not  to  participate  in 
the  program,  then  the  state's  portion  of 
the  funds  shall  be  awarded  by  the 
Director  of  BJA  to  urban,  rural  and 
suburban  units  of  local  government  or 
combinations  thereof  within  the  state, 
giving  priority  to  those  jurisdictions  with 
the  greatest  need.  Section  S06(e).  Any 
funds  allocated  under  the  Formula  Grant 
Program  which  are  not  distributed  in 
accordance  with  Section  506  (a)  and  (b) 
shall  be  available  for  obligation  under 
the  Discretionary  Grant  Program. 
Section  S06(f)  of  the  Act 

State  Administrative  Program 
Requirements 

Designation  of  a  State  Office 

Section  507(a)  of  the  Act  provides  that 
the  chief  executive  of  each  participating 
state  shall  designate  a  State  Office  for 
the  purposes  of: 

•  Preparing  an  application  to  obtain 
funds; 

•  Administering  funds  received  from 
BJA,  including  receipt  review, 
processing,  monitoring,  progress  and 
financial  report  review,  technical 
assistance,  grant  adjustments, 
accounting,  auditing  and  fund 
disbursements;  and 

•  Coordinating  the  distribution  of 
funds  provided  under  this  part  with 
state  agencies  receiving  Federal  funds 
for  drug  abuse  education,  prevention, 
treatment  and  research  activities  and 
programs. 

An  office  of  agency  performing  other 
functions  within  the  state's  executive 
branch  may  be  designated  as  the  State 
Office.  Section  507(b)  of  the  Act 

Up  to  10  percent  of  the  formula  grant 
funds  allocated  to  a  state  may  be  used 
to  pay  for  costs  incurred  in 
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administering  tha  formula  grwit 
program.  Section  504(B)  of  the  Act 

Matching  Retiinranrants 

For  Fiscal  Year  1909  AppropriatioaM 

Federal  fonds  may  be  used  to  pay  up 
to  75  percent  of  the  cost  of  a  program  or 
project.  The  remaining  non-Federal 
share  shall  be  in  cash.  Section  S04(a)  of 
the  Act. 


For  Fiscal  Year  1990  and  Subsequent 
Years  Appropriadona 

Federal  funds  may  be  used  to  pay  up 
to  50  percent  of  the  cost  of  a  program  or 
project  Section  504(a)(2)  of  the  Act.  The 
graduated  matdnng  funds  approach 
reflects  the  purpose  of  this  grant 
program  to  use  Federal  monies  to 
promote  innovation  and  information 
sharing  among  the  states,  thereby 
enabling  the  states  to  assume  the 
funding  of  those  activities  most  effective 
within  that  state. 

Cash  Match 

The  non-Federal  share  of 
expenditures  shall  be  paid  on  cash. 
Section  504(e]  of  the  Act.  Funds  required 
to  pay  the  non-Federal  portion  of  the 
cost  of  each  program  and  project  for 
which  a  grant  is  made  shall  be  in 
addition  to  funds  that  would  otherwise 
be  made  available  by  the  recipients  of 
the  grant  funds.  Section  503(a](3]  of  the 
Act. 

Waiver  of  Matching  Requirement  for 
Indian  Tribes 

Funds  subgranted  to  an  Indian  tribe 
which  performs  law  enforcement 
functions  (as  determined  by  the 
Secretary  of  the  Interior)  shall  be  used 
to  pay  100  percent  of  the  cost  of  a 
program  or  project  Section  504(a)(2)  of 
the  Act. 

Match  on  a  Project-by-Project  Basis 

Match  will  be  provided  on  a  project- 
by-project  basis. 

However,  states  may  request  B)A  to 
approve  exceptions,  such  as  match  on  a 
program-by-program  basis,  statewide 
basis,  unit-of-govemment  basis  or  a 
combination  of  the  above.  States  most 
include  requests  for  approval  of  other 
than  project-by-project  match  in  their 
applications  to  BJA. 

Use  of  Proceeds  Received  under  the 
Equitable  Sharing  Program  as  Match 

State  and  local  units  of  government 
may  use  cash  they  received  under  the 
equitable  sharing  program  to  cover  die 
non-Federal  portion  of  costs  of  any  0]P 
project  or  program. 


Use  of  Proceeds  from  Asset  Forfeitures 

as  Match 

Program  kicoine,  under  sonw 
drcumstances,  may  be  used  to  meet  the 
matching  requirement  of  the  grant  A 
state  or  IocbI  unit  of  government  under 
the  Drug  Control  and  System 
Improvement  Grant  Program,  can  use 
forfeiture  funds  as  match  if  state  and 
local  statutes  allow  for  the  collection 
and  retention  of  such  funds. 

Disliibutioa  of  Fonnula  Funds  Within 
The  Bute 

Variable  Pass-thnmgh 

Funds  granted  to  the  state  are  further 
subgranted  by  the  state  to  state  agencies 
and  units  of  local  government  to  carry 
out  programs  and  projects  contained  in 
an  approved  application.  Each  state 
shall  distribute  to  its  local  units  of 
government  in  the  aggregate,  a  portion 
of  the  state's  formula  grant  funds  equal 
to  the  local  government  share  of  total 
state  and  local  criminal  justice 
expenditures  for  the  previous  Bscal 
year.  Section  506(b)(1)  of  the  Act  In 
determining  the  portion  to  be  distributed 
to  local  units,  the  most  recent  and 
complete  data  available  from  the  Bureau 
of  Justice  StatisUcs  (BJS).  OJP.  of  the 
US.  Department  of  justice  shall  be  used 
unless  the  use  of  other  data  has  been 
approved  in  advance  by  BJA. 

To  request  approval  of  a  distribution 
ratio  other  than  that  announced  by  BJA, 
the  head  uf  the  State  Office  must  certify 
in  writing  to  BJA  that  the  ratio  it 
proposes  is  a  correct  reflection  of  the 
local  share  of  total  state  and  local 
criminal  justice  expenditures  and  that 
the  state  has  notified  its  major  local 
governments  of  the  request  and 
infonned  them  of  the  opportunity  to 
contact  BJA  within  30  days  if  they  have 
any  objectioii*.  The  written  request 
must  also  cite  the  expenditure  data  used 
to  substantiate  the  proposed  change, 
which  data  shall  be  reviewed  by  BJS. 

Distribution  of  Funds  to  State  Agencies 

Any  funds  not  required  to  be  passed 
through  to  local  units  of  government 
may  be  used  for  pro-ams  administered 
by  state  agencies.  Section  506(b)(3)  of 
the  Act.  States  may  exceed  the  variable 
pass-throu^  providing  funds  not  used  at 
the  state  level  to  local  units  of 
government 

Priority  to  Jurisdictions  with  the 
Greatest  Need 

In  distributing  funds,  the  state  shall 
give  priority  to  those  jurisdictions  with 
the  greatest  need.  Section  506(b)(2)  of 
the  Act.  Please  refer  to  Appendix  A  for 
information  on  determining  jorisdictions 
of  greatest  need. 


45-Day  Rule  for  Review  of  Local 
Government  Applications 

The  state  must  make  a  decision  on 
each  complete  application  made  by  a 
local  unit  of  government  or  a 
combination  of  units  of  local 
government  within  45  days  of  receipt 
An  application  shall  be  deemed 
approved  by  the  state  unless  the  state 
informs  the  applicant  in  writing  within 
45  days  of  the  specific  reasons  for 
disapproval.  The  state  shall  not  finally 
disapprove  any  applicatk>n  without  first 
affording  the  ai^licant  reasonable 
notice  and  opportimity  for 
reconsideration.  Section  506(a)  of  the 
Act  The  state  may  estaUish  program 
priorities  for  submission  of  the 
applications  based  on  their  strategy  and 
criteria.  The  failure  of  an  application  to 
conform  to  the  program  priorities  or  to 
meet  the  criteria  may  constitute  reason 
for  disapproval. 

45-Day  Rule  for  Making  Fmadt 
Available  to  Local  Units  of  Government 

Within  45  days  following  BJA's 
approval  of  a  state's  formula  grant 
application  and  notice  to  and 
acceptance  of  conditions  by  the  state, 
the  state  shall  make  funds  available  to 
local  units  of  government  or 
combinations  thereof,  whose 
applications  have  been  submitted  to, 
approved  and  awarded  by  the  state.  The 
Director  of  BJA  shall  have  the  authority 
to  waive  the  45-day  requirement  upon  a 
finding  that  the  state  cannot  satisfy  the 
requirement  consistent  with  state 
statutes.  Section  508(b)  of  the  Act  In 
order  to  meet  this  requirement  the 
states  should  consider  soliciting 
applications  from  local  units  of 
government  prior  to  or  simultaneously 
with  the  submission  of  the  state's 
application  to  BJA 

Period  of  ProJeGt  Support 

Projects  funded  under  this  title  may 
be  funded  for  a  maximum  of  four  years 
(48  months)  in  the  aggregate,  including 
any  period  occurring  before  the  effective 
date  of  this  Act  llie  limitation  on 
funding  applies  to  all  projects  whidi 
have  received  four  years  of  formula 
and/or  discretionary  grant  funding 
under  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  as  amended,  including 
the  Justice  Assistance  and  the  State  and 
Local  Law  Enforcement  Assistance 
programs  ot  combination  of  programs. 
Section  504(f)  of  the  Act 

Because  funding  beyond  the  initial 
award  is  not  guaranteed,  projects  should 
be  designed  with  objectives  achievable 
within  the  grant  period. 


Expenditures  for  Purchase  off  Evidmce 
and  Purchase  of  Infonnation 

Confidential  expenditures  are  defined 
as  funds  used  for  the  purchase  of 
services,  purchase  of  physical  evidence 
and  purchase  of  information  including 
buy  money,  fla^  rolls  etc.  Guidelines 
related  to  confidential  expenditures  are 
found  in  OJP  M7100.1,  Financial  and 
Administrative  Guide  for  Grants 
(current  edition).  ^A  has  delegated  to 
the  State  Office  which  administers  the 
formula  grant  program  authority  to 
approve  the  allocation,  use  and 
expenditure  of  formula  subgrant  funds 
for  confidential  expenditures.  Thus,  the 
use  of  the  term  "Grantor  Agency"  as 
used  in  M7100.1  means  the  State  Office 
for  subgrants.  All  state  applications 
containing  projects  which  will  utilize 
funds  for  confidential  expenditures  must 
contain  an  assurance  that  the  guidelines 
found  in  M7100.1  will  be  followed. 

IdentificatioB  of  Sensitive  Projects 

State  applications  which  request 
funds  for  any  confidential  program,  such 
as  "STING"  operations,  should  not  state 
the  location  of  the  project.  The 
application  should  only  include  the 
program  title,  description,  the  funds 
involved  and  the  number  of  projects. 
The  name  of  the  state  agency  or  unit  of 
local  government  implementing  the 
project  shall  be  made  available  to  BJA 
upon  request  or  completion  of  the 
project 

Clandesdne  Laboratory  Enforcement 
Projects 

A  monograph  on  clandestine 
laboratory  investigation  and  officer 
safety  is  being  developed  and  will  be 
available  by  early  1989.  All  appUcations 
containing  clandestine  laboratory 
enforcement  projects  must  contain  an 
assurance  that  the  Clandestine 
Laboratory  Monograph  requirements 
will  be  followed,  or  the  state  must 
provide  justification  for  deviation. 
Deviation  from  the  monograph 
requirements  must  be  approved  by  BJA 
prior  to  implementation  of  the  project 

Eradication  Projects 

A  program  brief  entitled  Marijuana 
Eradication  Program  has  been 
developed  as  a  cooperative  effort 
between  BJA  and  the  Drug  Enforcement 
Administration  (DBA).  All  applications 
containing  eradication  projects  must 
contain  an  assurance  that  the  Marijuana 
Eradication  Program  Brief  requirements 
will  be  followed,  or  the  state  must 
provide  justification  for  deviation. 
Deviation  from  the  program  brief 
requirements  must  be  approved  by  BJA 
prior  to  start  of  the  project. 


Drug-Pne  Workplace 

Title  V.  Section  5153  of  the  Anti-Drug 
Abuse  Act  of  1968  provides  that  all 
^ntees  of  Federal  ftmds,  other  than  an 
individual,  shall  certify  to  the  granting 
agency  that  it  %viil  provide  a  dnig-fiee 
workplace  by: 

•  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacturing,  distribution, 
dispensation,  possession  or  use  of  a 
controlled  s^Mtance  is  prohibited  in  the 
grantee's  workpiaoe  and  specifying  the 
actions  that  will  be  taken  against 
employees  for  violations  of  such 
proJiibitioK 

•  Establishing  a  drug-free  awareness 
program  to  inform  employees  about: 
— ^The  dangers  of  drug  abuse  in  the 

workplace, 
— ^The  grantee's  policy  of  maintaining  a 

drug-fiee  workplace, 
— ^Any  available  drug  counseling, 

rehabiUtation  and  employee 

assistance  programs,  and 
— The  penalties  that  may  be  imposed 

upon  employees  for  drug  abuse 

violations: 

•  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  such  grant  be  given  a 
copy  of  the  statement  of  notification 
prohibiting  controlled  substances  in  the 
workplace; 

•  Notifying  the  employee  that  as  a 
condition  of  employment  in  such  grant 
the  employee  will: 

— ^Abide  by  the  terms  of  the  statement 
and 

— Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later 
than  five  days  after  such  conviction; 

•  Notifying  the  granting  agency 
within  10  days  afier  receiving  notice  of  a 
conviction  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction; 

•  Imposing  a  sanction  on  or  requiring 
the  satisfactory  participation  in  a  drug 
abuse  assistance  or  rehabilitation 
program  by  any  employee  who  is  so 
convicted;  and 

•  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace. 

.    The  MS.  Office  of  Management  and 
Budget  in  collaboration  with  other 
Federal  executive  agencies,  including 
the  Department  of  Justice,  will  develop 
regulations  under  section  5156  of  the  Act 
to  implement  these  new  drug-free 
workplace  requirements.  These 
regulations,  which  will  be  binding  on 
BJA  grantees,  must  be  issued  by 
February  17, 1988,  and  will  be  effective 
on  March  18. 1989.  All  applications  must 
contain  an  assurance  that  the 


prospective  grantee  will  cont|dy  with  the 
drug-free  tnukplace  requirements. 

Qva  Rights 

No  person  in  any  state  shall  <hi  the 
grounds  of  race,  colac.  religion,  national 
origin  or  sex  be  exdoded  from 
participation  in,  be  denied  the  benefits 
of,  be  subjected  to  discrimination  under 
or  denied  employment  in  connection 
with  any  programs  or  activity  funded  in 
whole  or  ia  part  with  fimds  made 
available  under  this  title.  Section 
809(cKl)  of  tt»e  Act.  Recipients  of  funds 
under  the  Act  are  also  subject  to  the 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964;  Section  S04  of  tiie 
Rehabilitation  Act  of  1974,  as  amended; 
Title  IX  of  the  Education  Amendments 
of  1972;  the  Age  Discrimination  Act  of 
1974;  and  the  Department  of  Justice  Non- 
Discrimination  Regulations.  28  CFR  Part 
42,  Subparts  C,  D,  E,  and  G. 

Applications  from  the  state  must 
include  the  name  of  a  civil  rights  contact 
person  who  has  lead  req>onsibihfy  for 
ensuring  that  all  appUcable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with  the 
Office  for  Civil  Rights  (OCR)  or  OJP. 

Com|rfiance  With  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs" 

In  accordance  with  Executive  Order 
12372,  "Inteigovemmental  Review  of 
Federal  Programs,"  and  the  Department 
of  Justice's  implementing  regulation  28 
CFll  Part  30,  states  must  submit  formula 
grant  appUcations  to  the  state  "Single 
Point  of  Contact"  if  one  exists.  If  this 
program  has  been  selected  for  coverage 
by  the  state  process,  the  state  must 
submit  its  application  at  the  same  time 
the  application  is  submitted  to  BJA.  The 
state  may  take  up  to  60  days  from  the 
application  submission  date  to  comment 
on  the  application.  The  date  which  the 
application  was  submitted  to  the  Single 
Point  of  Contact  should  be  shown  on 
page  one  of  the  application  form.  If,  at 
the  time  that  BJA  approves  the  state's 
application,  the  Single  Point  of  Contact 
has  not  commented  on  the  apphcation 
and  the  60-day  comment  period  has  not 
expired,  the  award  will  be  special 
conditioned  to  allow  for  comment  prior 
to  the  award  of  subgrants  by  the  state. 

General  Financial  Requirements 

Grants  funded  under  the  Formula 
Grant  Program  are  governed  by  the 
provisions  of  26  CFR  Part  66.  Common 
Rule,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Government  and  the  Office  of 
Management  and  Budget  (OMB) 
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Circulars  applicable  to  financial 
assistance.  These  Circulars  along  with 
additional  information  and  guidance  are 
contained  in  M7100.1,  available  from  the 
Office  of  Justice  Programs.  This 
guideline  manual  provides  information 
on  cost  allowability,  methods  of 
payment,  audit,  accounting  systems  and 
financial  records. 

Audit  Requirement 

OMB  Circular  A-128,  "Audits  of  State 
and  Local  Governments,"  outlines  the 
requirements  for  organizational  audits. 
Applications  from  the  state  must  include 
the  date  of  the  State  Office's  last  audit 
and  the  anticipated  date  of  the  next 
audit,  which  complies  with  these 
requirements. 

Suspension  of  Funding 

BJA  shall,  after  reasonable  notice  and 
opportimity  for  a  hearing,  terminate  or 
suspend  funding  for  a  state  that 
implements  programs  or  projects  which 
fail  to  conform  to  the  requirements  or 
statutory  objectives  of  the  Act  or  which 
fail  to  comply  substantially  with  the 
Act.  the  regulations  or  the  terms  and 
conditions  of  its  grant  award.  Hearing 
and  appeal  procedures  are  set  forth  in 
Department  of  Justice  regulations  28 
CFR  Part  18. 

Title  to  Property 

Sec.  808  of  the  Act  provides  that 
notwithstanding  any  other  provision  of 
law.  title  to  all  expendable  and 
nonexpendable  personal  property 
purchased  with  funds  made  available 
under  this  title,  including  property 
purchased  with  funds  made  available 
under  this  title  before  the  effective  date 
of  this  Act,  shall  vest  in  the  criminal 
justice  agency  or  nonproBt  organization 
that  purchased  the  property  if  it  certifies 
to  the  State  Office  that  it  will  use  the 
property  for  criminal  justice  purposes.  If 
such  certification  is  not  made,  title  to 
the  property  shall  vest  in  the  State 
Offlce  which  shall  seek  to  have  the 
property  used  for  criminal  justice 
purposes  elsewhere  in  the  state  prior  to 
using  it  or  disposing  of  it  in  any  other 
manner.  If  a  State  Office  does  not  exist, 
certincation  will  be  made  directly  to 
BJA. 

Construction  Projects 

The  Act  permits  the  use  of  formula 
grant  funds  for  construction  of  penal 
and  correctional  institutions.  Section 
505(c]  of  the  Act.  Correctional 
institutions  refer  to  prisons,  jails, 
juvenile  correctional  institutions  and 
residential  community  corrections 
facilities.  BjA  will  adopt  the  legislative 
requirements  outlined  in  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 


1968  as  amended,  Part  F,  Criminal 
Justice  Facility  Construction:  Pilot 
Project  (except  funding  limitations),  for 
use  in  review  of  applications  containing 
construction  projects.  A  copy  of  Part  F 
of  the  Act  is  found  in  Appendix  B.  The 
application  should  also  describe  drug 
treatment  and  other  programs  which 
will  be  available  to  the  oi^enders 
incarcerated  in  this  faciUty.  In  addition, 
any  proposals  for  construction  projects 
should  certify  that  the  applicant  has 
reviewed  all  potential  Federal  surplus 
and  excess  real  property  and 
ascertained  whether  such  Federal 
property  is  available  or  suitable  for  the 
project. 

Allowable/Unallowable  Expenses 

Equipment  and  Hardware 

Equipment  and  hardware  expenses 
which  are  part  of  an  approved  program 
or  project  are  allowable  expenses. 
Section  501(b)  of  the  Act. 

General  Salaries  and  Personnel  Costs 

Payment  of  personnel  costs  with  grant 
funds  is  permitted  if  the  costs  are  a  part 
of  an  approved  program  or  project 
Section  501(b)  of  the  Act 

Allowable/Unallowable  Costs 

State  and  Local  Governments  should 
follow  OMB  Circular  A-87,  Cost 
Principles  for  State  and  Local 
Governments  which  covers  both 
allowable  and  unallowable  costs  tmder 
grant  programs. 

Construction 

Use  of  formula  grant  funds  for 
construction  projects  is  prohibited 
except  when  facilities  to  be  constructed 
are  penal  or  correctional  institutions, 
section  505(c)  of  the  Act. 

Land  Acquisition 

Acquisition  of  land  with  grant  funds  is 
prohibited.  Section  505(c)  of  the  Act. 

Administrative  Costs 

Not  more  than  10  percent  of  grant 
funds  may  be  used  to  pay  for  costs 
incurred  in  administering  the  formula 
grant  program.  Section  504(b)  of  the  Act. 
When  the  application  for  Federal  funds, 
which  includes  the  statewide  strategy,  is 
prepared  by  the  state  and  the  grant 
funds  are  administered  by  the  state, 
there  shall  be  a  presumption  that  funds 
specifically  designated  for 
administration  of  the  award  are  being 
used  for  the  benefit  of  both  state  and 
local  agencies  and  are  expended  in 
accordance  with  the  variable 
passthrough  requirement. 


Evaluation  Costs 

Expenses  associated  with  conducting 
evaluations  of  programs/projects  funded 
with  formula  grant  fimds  are  allowable 
expenses.  Section  504(d)  of  the  Act. 

Participation  in  Drug  Enforcement 
Administration  Task  Forces 

Formula  grant  funds  may  be  used  for 
expenses  associated  with  participation 
of  the  state  or  units  of  local  government, 
or  combinations  thereof,  in  the  State  and 
Local  Task  Force  Program  established 
by  the  Drug  Enforcement 
Administration.  Section  504(c)  of  the 
Act 

State  Application  Requirements 

Applications  from  the  states  for 
formula  grants  must  be  submitted  on 
Standard  Form  (SF)  424,  Application  for 
Federal  Assistance.  BJA  provides  the 
states  with  an  application  kit  which 
includes  SF  424.  a  list  of  assurances  to 
which  the  applicant  must  agree,  a  table 
of  fund  allocations  and  instructions  on 
how  to  prepare  and  submit  a  formula 
grant  application. 

EligiUe  Applicants 

State  Government 

All  states  are  eligible  to  apply  for  and 
receive  formula  grants.  Sec.  502  of  the 
Act  State,  as  defmed  in  the  statute, 
means  any  state  of  the  United  States 
and  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  the  Northern 
Mariana  Islands  and  Ammerican 
Samoa.  Section  goi(a)(2)  of  the  Act 

Units  of  Local  Government 

Units  of  local  govmment  are  eligible 
to  receive  subgrants  from  a  participating 
state.  Units  of  local  government  means 
any  city,  county,  town,  township, 
borou^.  parish,  village  or  other  general 
purpose  political  subdivision  of  a  state 
and  includes  Indian  tribes  which 
perform  law  enforcement  functions  as 
determined  by  the  Secretary  of  the 
Interior.  Section  901(a)(3)  of  the  Act 

Application  Submission  Date 

Applications  for  Fiscal  Year  1989 
formula  grant  funds  must  be  submitted 
by  February  16. 1989.  which  is  60  days 
after  the  promulgation  of  regulations. 
The  Act  requires  that  applications  for 
Fiscal  Year  1990  and  subsequent  fiscal 
year  funds  will  be  due  within  60  days 
after  the  date  that  the  appropriation  for 
the  program  is  enacted.  Section  503(a)  of 
the  Act. 

If  a  state  fails  to  submit  an  application 
by  the  submission  deadline  as  defined 
by  the  Act  BJA  will  provide  the  state 


with  written  notice  that  it  intends  to 
begin  the  process  of  making  fimds 
available  to  local  units  of  government, 
or  combinations  thereof,  within  the 
state,  within  30  days  of  the  date  of  the 
notice.  The  state  will  be  provided  with 
an  opportunity  to  submit  its  application 
and  a  justiHcation  for  the  late 
submission  within  the  30-day  period. 
The  Director  of  BJA  will  make  a 
determination  on  adequacy  of  the 
justification  prior  to  initiating  review  of 
the  application. 

BJA  recommends  that  the  states  use 
July  1  of  each  year  as  the  target  due  date 
to  submit  applications  for  funds  for  the 
coming  fiscal  year.  This  will  provide 
sufficient  time  for  the  review, 
modification,  if  needed,  and  award  of 
applications  so  that  the  states  may 
begin  to  fund  programs  by  the  beginning 
of  the  fiscal  year  or  as  soon  as  an 
appropriation  is  enacted.  If  the 
appropriation  for  the  fiscal  year  is  not 
known  at  the  time  of  submission  of  the 
application,  programs  should  be 
prioritized  in  the  application,  and  the 
Attachment  A,  which  shows  the 
allocation  of  funds,  should  be  submitted 
when  the  appropriation  is  enacted. 

Statewide  Strategy  for  Drug  and  Violent 
Crime  Control 

Each  state  is  required  to  develop  a 
statewide  strategy  to  improve  the 
functioning  of  the  criminal  justice 
system,  with  an  emphasis  on  drug 
trafficking,  violent  crime  and  serious 
offenders.  The  strategy  shall  be 
prepared  after  consultation  with  state 
and  local  officials,  particularly  those 
whose  duty  it  is  to  enforce  drug  and 
criminal  laws  and  direct  the 
administration  of  justice.  The  strategy, 
described  in  Section  503(a)(1)  of  the  Act. 
shall  contain: 

•  A  definition  and  analysis  of  the  drug 
and  violent  crime  problem  in  the  state 
and  an  analysis  of  the  problems  in  each 
of  the  counties  and  municipalities  with 
major  drug  and  violent  crime  problems; 

•  An  assessment  of  the  criminal 
justice  resources  being  devoted  to  crime 
and  drug  control  programs  at  the  time  of 
the  application; 

•  A  description  of  how  the  state  is 
complying  with  coordination 
requirements; 

•  Identification  of  resoruce  needs; 

•  The  establishment  of  statewide 
priorities  for  crime  and  drug  control 
activities  and  programs; 

•  An  analysis  of  tfxe  relationship  of 
the  proposed  state  efforts  to  the  national 
drug  control  strategy;  and 

•  A  plan  for  coordinating  the 
programs  to  be  frmded  under  this 
program  with  other  Federally  funded 
programs,  including  state  and  local  drug 


abuse  education,  treatment  and 
prevention  programs. 

•  A  recommended  format  to  facilitate 
the  development  of  the  statewide 
strategy  and  data  summary  is  provided 
in  Appendix  A. 

Programs  to  be  Funded 

Applications  must  set  forth  programs 
and  projects  which  meet  the  purposes 
and  criteria  outlined  in  the  Act.  Section 
506(c)  of  the  Act.  The  Act  defines  21 
purpose  areas  which  may  be  funded 
with  formula  grant  funds.  Because 
Congress  does  not  identify  all  criminal 
justice  areas  for  funding  under  this  Act 
BJA  does  not  deem  all  criminal  justice 
system  improvement  areas  as 
appropriate  for  Federal  funding  (e.g. 
services  for  criminal  defense  and 
furlough  programs  for  offenders  who 
pose  dangers  to  the  community). 

The  application  must  designate  which 
statutory  purpose  each  program  or 
project  is  intended  to  address  and 
provide  the  name  of  the  subgrantee,  if 
known,  and  the  estimated  funding  level 
for  the  program  or  project,  including  the 
amount  and  source  of  cash  matching 
funds.  The  application  must  also  include 
a  description  of  the  program  and  how  it 
contributes  to  the  statewide  drug 
strategy's  implementation. 

BJA  develops  program  briefs  that 
describe  programs  which  have  been 
found,  based  on  research  and 
evaluation,  to  be  effective  in  drug  and 
violent  crime  control.  States  are 
encouraged  to  consider  the  applicability 
of  these  programs  in  their  statewide 
drug  strategy,  ff  these  programs  are 
included  in  the  application  and  the 
applicant  agrees  to  include  in  the 
program  design  all  the  critical  elements 
as  outlined  in  the  program  brief,  the 
applicant  need  only  identify  the 
program,  which  statutorily  authorized 
purpose  it  is  intended  to  achieve,  the 
title  of  the  BJA  program  brief  being 
implemented  and  the  funding  level 
(including  amount  and  source  of  match). 

Input  Into  and  Review  of  the  Strategy 

The  Act  requires  that  the  state 
strategy  be  prepared  after  consultation 
with  state  and  local  officials, 
particularly  those  whose  duty  it  is  to 
enforce  drug  and  criminal  laws  and 
direct  the  administration  of  justice. 
Section  503(a)(1)  of  the  Act  It  also 
requires  that  the  application  be  made 
public  before  submission  to  BJA  and 
that,  as  provided  by  state  law  or 
procedures,  citizens  and  neighborhood 
and  community  groups  be  provided  an 
opportunity  to  comment  on  the 
application.  Section  503(a)(5)  of  the  Act. 

The  state  is  encouraged  to  provide  a 
copy  of  the  application  or  a  summary 


which  includes  an  analysis  of  the  area 
of  greatest  need,  the  allocation  of  funds 
and  the  impact  of  the  state  strategy  on 
major  jurisdictions,  at  a  minimum,  to 
jurisdictions  with  populations  of  250.000 
or  more  for  review  and  comment.  The 
distribution  of  the  application  or 
summary  to  large  jurisdictions  may 
occur  simultaneously  with  the 
submission  of  the  application  to  BJA. 
The  application  should  describe  the 
mechanisms  for  obtaining  input  and 
review,  the  jurisdictions  which 
participated  and  how  the  information 
was  used. 

Application  Assuraoces 

The  Chief  Executive  Officer  of  the 
state  or  his/her  designee  must  make  the 
following  assurances  as  a  pari  of  the 
state  application: 

Non-supplanting 

The  applicant  assures  that  Federal 
funds  made  available  under  the  formula 
grant  of  this  subpart  will  not  be  used  to 
supplant  state  or  local  funds,  but  will  be 
used  to  increase  the  amounts  of  such 
funds  that  would,  in  the  absence  of 
Federal  funds,  be  made  available  for 
law  enforcement  activities.  Section 
503(a)(2)  of  the  Act 

Matching  funds 

The  applicant  assures  that  matching 
funds  required  to  pay  the  non-Federal 
portion  of  the  cost  of  each  program  and 
project,  for  which  grant  funds  are  made 
available,  shall  be  in  addition  to  funds 
that  would  otherwise  be  made  available 
for  the  recipients  of  grant  funds.  Section 
503(a)(3)  of  the  Act 

Matching  funds  should  be  pnnided  on 
a  project-by-project  basis.  However,  the 
state  may  request  BJA  to  approve 
exceptions,  such  as  match  on  a  program- 
by-program  basis,  statewide  basis,  imit- 
of-govemment  basis  or  a  combination  of 
the  above.  The  state  must  include  any 
requests  for  approval  of  other  than 
project-by-project  match  in  its 
application  to  BJA. 

Legislative  review 

The  applicant  assures  that  the  state 
application  described  in  this  section  and 
any  amendment  thereto  has  been 
submitted  for  review  to  the  state 
legislature  or  its  designated  body.  For 
purposes  of  this  section,  the  application 
or  amendment  shall  be  deemed  to  be 
reviewed  if  the  state  legislature,  or  its 
designated  body,  does  not  review  the 
application  or  amendment  within  30 
days  from  the  date  of  submission. 
Section  503(a)(4}  of  the  Act. 
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Public  comment 

The  applicant  assures  that  the  state 
application  and  any  amendment  to  it  are 
made  public  before  submission  to  BJA 
and,  to  the  extent  provided  under  state 
law  or  established  procedure,  an 
opportunity  for  public  comment  was 
provided  to  citizens  and  to 
neighborhood  and  community  groups. 
Section  503(a)(5)  of  the  Act. 

Evaluation   • 

The  applicant  assures  that  following 
the  first  fiscal  year  covered  by  an 
application  and  for  each  fiscal  year 
thereafter,  a  performance  evaluation 
and  assessment  report  concerning  the 
activities  carried  out  under  this  program 
will  be  submitted  to  B]A.  Section 
503(a](e)  of  the  Act. 

Recordkeeping 

The  applicant  assures  that  fund 
accounting,  auditing,  monitoring, 
evaluation  procedures  and  such  records 
as  BJA  shall  prescribe  shall  be  provided 
to  assure  fiscal  control,  proper 
management  and  efficient  disbursement 
of  funds  received  imder  the  Act.  Section 
503(a)(7)  of  the  Act. 

Reporting 

The  applicant  assures  that  it  shall 
maintain  such  data  and  information  and 
submit  such  reports  in  such  form  at  such 
times  and  containing  such  information 
as  BJA  may  reasonably  require  to 
administer  the  program.  Section 
503(A)(8)  of  the  Act 

Compliance  with  the  Act 

The  applicant  certifies  that  the 
programs  contained  in  its  application 
meet  all  the  requirements,  that  all  the 
information  is  correct,  that  there  has 
been  appropriate  coordination  with 
affected  agencies  and  that  the  applicant 
will  comply  with  all  provisions  of  the 
Act  and  all  other  appUcable  Federal 
laws,  regulations  and  guidelines.  Section 
503(a)(g]oftheAct 

User  Accountability 

The  applicant  assures  that  the  state  is 
undertaking  initiatives  to  reduce, 
through  the  enactment  of  iimovative 
penalties  or  increasing  law  enforcement 
efforts,  the  demand  for  controlled 
substances  by  holding  accountable 
those  who  unlawfully  possess  or  use 
such  substances.  Section  503(a)(10)  of 
the  Act. 

Drug-Free  Workplace 

The  applicant  assures  that  it  will 
comply  with  Title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  and  regulations 
promulgated  by  the  Federal  Government 
to  maintain  a  drug-free  workplace. 


Debarment 

The  applicant  assures  that  it  will 
require  all  subgrant  applicants  to 
complete  a  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility  and 
Voluntary  Exclusion.  Lower  Tier 
Covered  Transactions,"  in  accordance 
with  Executive  Order  12549,  Debarment 
and  Suspension,  34  CFR  Part  85,  Section 
85.510.  Participants'  Responsibilities. 

Civil  Rights 

The  applicant  assures  that  it  will 
comply,  and  all  its  subgrantees  and 
contractors  will  comply,  with  the 
nondiscrimination  requirements  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  as  amended;  Title  VI  of  the 
Civil  Rights  Act  of  1964;  Section  504  of 
the  Rehabilitation  Act  of  1973.  as 
amended;  Title  IX  of  the  Education 
Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  the 
Department  of  Justice 
Nondiscrimination  Regulations  28  CFR 
Part  42,  Subparts  C,  D,  E,  and  G;  and 
Executive  Order  11246,  as  amended  by 
Executive  Order  11375,  and  their 
implementing  regulations,  41  CFR  60.1  et 
seq.,  as  applicable  to  construction 
contracts. 

Findings  of  Discrimination 

The  applicant  assures  that  in  the 
event  a  Federal  or  state  court  or 
administrative  agency  makes  a  finding 
of  discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
OCR.OIP. 

Equal  Employment  Opportunity 
Program 

The  applicant  assures  that  if  required 
to  formulate  an  Equal  Employment 
Opportunity  Program  (EEOP).  In 
accordance  with  28  CFR  42.301  et  seq..  it 
will  maintain  a  current  one  on  file. 
Further,  the  applicant  will  require  every 
fund  recipient  required  to  formulate  an 
EEOP,  in  accordance  with  the  previously 
cited  regiUation  and  to  submit  a 
certification  to  the  applicant  that  it  has  a 
current  EEOP  on  file  which  meets  the 
applicable  requirements. 

The  applicant  assures  that  if  required 
to  maintain  an  EEOP  and  the  applicant 
agency  will  directly  utilize  $500,000  or 
more  in  grant  funds,  it  will  submit  a 
copy  of  the  EEOP  with  its  application. 
The  statewide  application  for  funds  may 
not  be  awarded  prior  to  approval  of  the 
applicant's  EEOP  by  the  OCR,  OJP.  In 
those  instances  where  a  subgrantee  is 
required  to  maintain  an  EEOP  and  the 
proposed  subgrant  is  for  $500,000  or 


more,  the  applicant  will  provide  a  copy 
of  the  EEOP  to  BJA  and  will  not  make 
the  subgrant  award  until  the 
subgrantee's  EEOP  has  been  approved 
by  OCR.  OJP. 

Financial  and  Administrative  Guide 

The  applicant  assures  that  it  will 
comply  with  the  provisions  of  OJFs 
M7100.1. 

Compliance  with  Federal  Procedures 

The  applicant  assures  that  it  will 
comply  with  the  provisions  of  28  CFR 
applicable  to  grants  and  cooperative 
agreements,  including  Part  II, 
Applicability  of  Office  of  Management 
and  Budget  Circulars;  Part  18, 
Administrative  Review  Procedures;  Part 
20,  Criminal  Justice  Information 
Systems;  Part  22,  Confidentiality  of 
Identifiable  Research  and  Statistical 
Information;  Part  23,  Criminal 
Intelligence  Systems  Operating  Policies; 
Part  30,  Intergovernmental  Review  of 
Department  of  Justice  Programs  and 
Activities;  Part  42,  Nondiscrimination 
Equal  Employment  Opportimity  Policies 
and  Procedures;  Part  61,  Procediu^s  for 
Implementing  the  National 
Environmental  Policy  Act;  and  Part  63. 
Floodplain  Management  and  Wetland 
Protection  Procedures. 

Drug  and  Violent  Crime  Policy  Board 

Each  state  is  strongly  encouraged  to 
establish  a  Drug  and  Violent  Crime 
Policy  Board  to  serve  as  a  forum  for 
communication  and  a  structure  for 
coordination.  The  Board  should  be 
responsible  for  the  development  of  the 
state  strategy  and  should  facilitate 
coordination  within  the  state.  The  Board 
members  should  represent  state  and 
local  officials,  all  components  of  the 
criminal  justice  system  (e.g..  law 
enforcement,  prosecution,  courts  and 
corrections),  education  and  treatment 
The  United  States  Attorney  or  the  Chair 
of  the  Law  Enforcement  Coordinating 
Committee  should  also  be  included  on 
the  Board  to  facilitate  coordination  with 
Federal  drug  control  efforts.  Federal 
employees  who  serve  as  members  of  the 
Board  should  be  nonvoting  members 
relative  to  state  grant  funding  decisions. 
The  Board  should  be  appointed  by  the 
Governor  to  establish  its  credibility  as 
the  Policy  Board  within  the  state  and  the 
importance  of  its  mission.  If  a  Board  is 
established,  the  application  for  formula 
grant  funds  should  include  a  list  of 
Board  members,  their  agency  and  level 
of  government  and  their  criminal  justice 
fimction  and/or  other  discipline  (e.g., 
education  or  drug  treatment)  they 
represent 
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Up  to  10  percent  of  the  state's  total 
allocation  under  the  Drug  Control  and 
System  Improvement  Grant  Program 
may  be  used  for  administration  of  the 
program.  Payment  of  the  costs 
associated  with  the  operation  of  the 
Drug  and  Violent  Crime  Policy  Board  is 
an  allowable  use  for  the  administrative 
funds. 

Review  of  State  Applications 

45-Day  Rule 

BJA  shall  approve  or  disapprove 
applications  or  amendments  within  45 
days  of  official  receipt.  The  application 
or  amendment  shall  be  considered 
approved  unless  BJA  informs  the 
applicant  in  writing  of  specific  reasons 
for  disapproval  prior  to  the  expiration  of 
the  45-day  period.  Applications  which 
are  incomplete,  as  determined  by  BJA, 
shall  not  be  considered  officially 
received  for  purposes  of  the  45-day  rule. 
Section  505(b)  of  Uie  Act 

Written  Notification  and  Reason  for 
Disapproval 

BJA  shall  notify  the  applicant  in 
writing  of  the  specific  reasons  for  the 
disapproval  of  the  application  or 
amendment,  in  whole  or  in  part  The 
applicant  will  be  afforded  an 
opportunity  for  reconsideration  before  a 
final  determination  of  disapproval  is 
made.  Section  505(d)  of  die  Act 

Affirmative  Finding 

BJA,  prior  to  approval  of  die 
application  or  amendments,  must  make 
an  affirmative  finding  in  writing  that  the 
program  or  project  has  been  reviewed  in 
accordance  with  the  Act.  Section 
505(a)(2)  of  Uie  Act. 

State  Program  and  Project  Evaluation 

Each  program  funded  by  the  state 
shall  contain  an  evaluaton  component. 
The  National  Institute  of  Justice  (NIJ),  in 
consultation  with  BJA,  will  establish 
guidelines  for  the  evaluation  of 
programs  funded  by  the  states  under  the 
Formula  Grant  Program.  Section  501(c) 
of  the  Act. 

To  meet  this  requirement  BJA 
recommends  that  the  states: 

•  Follow  closely  the  evaluation 
guidance  provided  by  NIJ; 

•  Establish  an  evaluation  capability 
within  the  State  Office; 

•  Analyze  the  Annual  Project  Report 
Forms  completed  at  the  project  level  for 
evaluative  purposes; 

•  Conduct  intensive  evaluations  of 
programs  or  projects  of  particular 
importance,  particularly  those  related  to 
the  strategy;  and 

•  Integrate  the  evaluation  results  into 
the  strategy  development  process. 


The  purpose  of  evaluating  each 
program  is  to  assess  how  well  it  has 
been  implemented  and  to  assess  the 
extent  to  which  the  activities  funded 
have  achieved  the  program's  goals.  Such 
assessments  should  be  designed  to 
provide  administrators  and  policy 
makers  with  an  improved  understanding 
of  whether  specific  activities  accomplish 
their  desired  results  of  furthering  the 
state  strategy. 

The  reporting  provisions  outiined  in 
section  522(a]  of  the  act  require  that  the 
states  provide  evaluation  results  of 
programs  and  projects  and  analyze 
formula  grant  activities  at  several  levels. 
The  states  should  conduct  evaluations 
designed  to  assess  the  effectiveness  of 
individual  projects  (e.g.,  a  particular 
task  force  in  jurisdiction  "X").  Broader 
evaluations  should  also  be  conducted. 
These  might  include  comparisons  of 
differently  designed  projects  within  a 
single  program  area,  or  evaluations  of 
whether  one  type  of  program  (e.g. 
demand  reduction  education)  is  more  or 
less  effective  than  other  programs  as  a 
means  to  address  the  dnig  problem.  ITie 
states  should  also  assess  the  impact 
programs  and  project  activities  have  on 
meeting  the  needs  identified  in  the  state 
strategy. 

Evaluation  Capability  at  the  State  Level 

BJA  recommends  that  an  evaluation 
capability  be  established  at  the  state 
level  to  coordinate  and  economize 
evaluation  activities.  This  could  l>e 
achieved  by:  expanding  the  functions  of 
the  state's  statistical  analysis  center 
(SAC)  if  it  contains  evaluation  expertise; 
creating  an  evaluation  unit  within  the 
State  Office;  or  by  contracting  for 
evaluation  services. 

The  establishment  of  a  state  level 
capability  will  facilitate  evaluations 
involving  assessments  of  more  than  one 
project.  Such  evaluations  require 
collecting  consistent  information  about 
projects  as  well  as  making  comparisons 
among  projects.  Evaluations 
contemplating  rigorous  controls,  such  as 
experimental  or  quasi-experimental 
designs,  require  the  assistance  of 
trained  research  professionals.  States 
may  find  it  advisable  to  position  such 
research  professionals  at  the  state  level 
rather  than  at  the  project  level. 

Administrative  funds,  program  funds 
or  a  combination  of  the  two  may  be 
used  for  the  evaluation  activities.  For 
purposes  of  computing  the  pass-through 
of  fimds  to  local  units  of  government 
program  funds  used  for  evaluation  are 
assumed  to  be  used  in  the  same 
proportion  as  the  funds  used  for 
evaluation  of  projects  implemented  by 
state  agencies  and  local  units  of 
government. 


Annual  Project  Report  Forms 

To  facilitate  the  collection  of  uniform 
performance  data  and  to  ease  the 
administrative  burden  on  the  states,  BJA 
will  develop  a  performance  reporting 
system  designed  to  collect  information 
from  the  operational  units  closest  to  the 
data.  An  Aimual  Project  Report  Form 
will  be  developed  for  each  of  the 
legislatively  authorized  purpose  areas  to 
collect  iltformation  on  activities 
undertaken  and  the  results  achieved  for 
each  project  funded.  The  Annual  Project 
Report  Forms  will  be  reviewed  by  NIJ  to 
ensure  that  the  requested  information  is 
both  appropriate  and  sufficient  to  meet 
project  and  program  evaluation 
requirements.  If  the  states  determine 
that  additional  information  is  required 
from  their  projects,  they  may 
supplement  the  Annual  Project  Report 
Forms  with  a  request  for  additional 
information. 

A  form  must  be  completed  annually 
be  each  project  or  within  45  days  of 
termination  of  the  project  Project 
personnel  will  be  required  to  send  the 
forms  to  the  State  Office  where  they  will 
be  available  for  an  assessment  of 
project  and  program  effectiveness.  The 
state  shall  make  copies  of  the  forms  and 
send  them  to  BJA  within  30  days  of 
receiving  them  fit)m  the  projects.  The 
state  may  want  to  request  this 
information  from  the  projects  more 
frequentiy,  such  as  quarterly.  For  many 
projects,  analysis  of  the  data  contained 
in  the  Annual  Project  Report  Forms  will 
be  relied  upon  to  meet  the  evaluation 
requirements  in  the  Act. 

If  a  state  awards  grant  funds  prior  to 
the  development  of  guidelines  for  the 
evaluation  of  programs  by  NIJ,  the  state 
should  special  condition  the  award  to 
require  compliance  with  the  evaluation 
requirements  once  they  are  developed. 

Intensive  Evaluations  of  Selected 
Programs  or  Projects 

The  states  may  wish  to  conduct  more 
intensive  evaluations  of  selected 
programs  or  projects,  and  are 
encouraged  to  do  so.  States  may  chose 
from  among  many  different  assessment 
methods  in  designing  their  evaluation 
efforts.  For  studies  of  single  projects, 
they  may  chose  to  employ  such 
methodologies  as:  case  studies;  before 
and  after  or  other  time-series  studies; 
tracking  of  specified  cohorts  (e.g., 
suspects,  defendants  or  offenders)  to 
leam  how  a  particular  project  affects 
the  system's  response  to  the  respective 
cohort  or  any  of  several  other  available 
methodologies.  They  may  chose 
rigorously  designed  evaluations. 
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including  controlled  experiments  and 
quasi-experimental  statistical  analyses. 

The  choice  of  evaluation  activities  to 
be  undertaken  by  the  states  should 
reflect  some  consideration  of  the 
strategic  importance  of  the  projects  and 
programs  to  be  assessed.  States  may 
concentrate  their  evaluation  resources 
on  those  programs  that  constitute  major 
components  of  the  state's  strategy.  They 
may  also  chose  to  focus  their  resources 
on  programs  or  projects  that  test  new 
concepts  or  practices. 

Generally,  non-experimental  methods 
can  be  useful  for  exploratory  analyses 
of  how  and  why  particular  interventions 
work  or  do  not  work;  for  developing 
hypotheses  about  the  causal 
relationships  and  outcomes;  and  for 
developing  measurements  of  activities 
and  outcomes.  Experimental  designs  are 
called  for  when  strict  tests  of 
hypotheses  are  needed.  The  guidelines 
to  be  developed  by  the  NI]  will  discuss 
these  different  methods,  and  will 
provide  criteria  for  determining  which 
types  are  appropriate. 

BJA  and  Nl]  may  also  conduct 
intensive  evaluations  of  selected 
programs  or  projects  being  implemented 
in  the  states.  These  activities  will  be 
coordinated  with  or  conducted  in 
cooperation  with  the  State  Offices. 

Integration  of  Evaluation  Results  Into 
the  Strategy  Development  Process 

Program  and  project  activities  should 
be  evaluated  to  provide  state  and  local 
officials  with  information  on  the 
effectiveness  of  the  activities  and  to 
assist  decision  makers  in  developing 
and  modifying  the  state  strategy.  The 
strategy  development  process  requires  a 
defmition  of  the  drug  and  violent  crime 
problems  in  the  state  and  the  resource 
needs  to  address  the  problem.  The 
strategy  that  is  developed  to  address  the 
problem  and  resource  needs  should  be 
continually  reviewed  and  assessed  to 
determine  if  it  is  the  most  effective 
strategy.  The  results  of  the  evaluations 
should  be  used  to  modify  and  improve 
the  strategy  to  more  effectively  address 
the  problems  in  the  state. 

Waiver  of  Evaluation  Requirements 

The  Director  of  BJA  may  waive  this 
requirement  when,  in  the  opinion  of  the 
Director,  the  program  is  not  of  sufficient 
size  to  justify  a  fiill  evaluation  report,  or 
the  program  is  designed  primarily  to 
provide  material  resources  and  supplies, 
such  as  laboratory  equipment  that 
would  not  justify  a  full  evaluation 
report.  Section  501(c)  of  the  Act. 

A  request  for  a  waiver  can  be 
included  in  the  state's  application  for 
formula  grant  funds  or  may  be 
submitted  as  a  separate  request.  It 


should  include  a  description  of  the 
program,  the  amount  of  the  award  and 
the  justification  for  the  waiver  of  the 
evaluation  requirement.  BJA  will  review 
the  request  and  provide  the  state  with  a 
formal  response  waiving  the 
requirements,  modifying  the 
requirements  for  this  program  or 
denying  the  waiver.  BJA  will  generally 
not  waive  the  Annual  Project  Report 
Forms  requirement. 

State  Reporting  Requirements 

Individual  Project  Reports 

States  are  required  to  provide  to  BJA 
within  30  days  after  the  award  of  a 
subgrant  an  intitial  project  report  which 
provides  information  on  the  subgrant 
recipient  (name,  address,  contact 
person),  the  subgrant  period,  the  type  of 
award  (new  or  renewed),  the  subgrant 
funding  level  and  the  general  target  area 
(geographic  area,  population  group)  to 
be  impacted.  BJA  will  provide  a  form  to 
assist  the  states  in  reporting  this 
information. 

Annual  Report 

Section  522(a)(1)  of  the  Act  requires 
that  the  state,  or  a  local  unit  of 
government  in  the  case  of  a  non- 
participating  state,  annually  submit  to 
BJA  a  report  concerning  the  activities 
carried  out  under  the  formula  grant 
These  performance  reports  will  provide 
the  basis  for  the  annual  report  from  BJA 
to  the  President  and  the  Congress  as 
required  by  section  522(b)  of  the  Act 
llie  reports  &t>m  the  states  must 
contain: 

•  A  summary  of  the  activities  carried 
out  under  the  formula  grant  program  and 
an  assessment  of  the  impact  of  such 
activities  on  meeting  the  needs 
identified  in  the  state  strategy: 

•  A  summary  of  the  activities  carried 
out  during  the  year  under  any 
discreionary  grants  received  by  the 
state; 

•  The  evaluation  results  of  programs 
and  projects; 

•  An  explanation  of  how  the  Federal 
funds  provided  under  this  program  were 
coordinated  with  state  agencies 
receiving  Federal  funds  for  drug  abuse 
education,  prevention,  treatment  and 
research  activities;  and 

•  Such  other  information  as  BJA  may 
require  by  rule. 

The  report  required  by  the  Act  will 
contain  information  which  will  be  useful 
for  making  informed  decisions  regarding 
drug  control  and  criminal  justice  policy 
and  strategies  at  the  Federal,  state  and 
local  levels.  In  order  to  encourage  the 
states  to  use  this  information  for 
planning  and  program  development  the 
annual  report  will  be  incorporated  into 


the  strategy  development  process  as 
discussed  in  Appendix  A,  which 
includes  a  recommended  format  for 
development  of  the  statewide  strategy. 
The  states  will  fulfill  the  legislative 
requirement  for  an  annual  report  by 
providing  to  BJA  copies  of  the  Aimual 
Project. 

Report  Forms  discussed  in  the 
previous  section  on  evaluation 
requirements  and  by  following  the 
recommended  format  for  the 
development  of  a  statewide  strategy  as 
outlined  in  Appendix  A. 

Appendix  A 

Development  of  a  Statewide  Strategy 

The  statewide  strategies  developed  by  the 
states  wiU  be  instrumental  in  shaping  and 
determining  the  success  of  the  Drug  Ck>ntroi 
and  System  Improvement  Grant  Program.  As 
part  of  the  Anti-Drug  Abuse  Act  of  1988,  the 
Drug  Control  and  System  Improvement  Grant 
Program  provides  assistance  to  improve  the 
functioning  of  the  criminal  justice  system  and 
to  enhance  the  capabiUties  at  the  state  and 
local  levels  to  effectively  control  violent 
crime  and  drug  offenses  and  treat  drug 
offenders. 

The  strategy  should  serve  as  a 
comprehensive  blueprint  for  the  coordination 
of  drug  and  violent  crime  control  efforts  and 
the  targeting  of  Federal,  state  and  local 
resources  within  the  state.  A  thorough 
analysis  of  the  nature  and  extent  of  the 
problem  will  improve  the  state's  ability  to 
develop  a  response  which  results  in  the 
greatest  impact  on  the  problem. 

Increased  efforts  by  one  component  of  the 
system  must  be  considered  in  the  larger 
context  of  its  impact  on  the  criminal  justice 
system  as  a  whole.  For  example,  increased 
enforcement  efforts  will  have  little  affect 
without  adequate  prosecution,  adjudication, 
detention  and  treatment  resources  to  respond 
to  the  increased  numbers  of  drug  offenders. 

The  strategy  should  also  addrass  the 
problems  and  resource  needs  of  the  various 
jurisdictions  throughout  the  state.  A 
comprehensive  effort  is  necessary  to  avoid 
simply  displacing  the  problem  from  one 
jurisdiction  to  another  due  to  the 
concentration  of  drug  control  efforts  in  one 
jurisdiction.  The  state  should  establish 
procedures  which  afford  local  jurisdictions 
the  opportunity  to  provide  input  into  the 
development  of  the  strategy  and  the 
establishment  of  program  priorities. 

A  thorough  imderstanding  of  the  problem 
also  requires  an  analysis  of  the  extent  and 
nature  of  the  problem  over  time.  For  example, 
if  a  new  drug  is  emerging  as  the  drug  of 
preference  in  the  state,  control  efforts  and 
treatment  services  may  require  reorientation. 
It  is  also  important  to  identify  areas  of  the 
state  with  major  drug  and  violent  crime 
problems,  such  as  large  cities  and  l>order 
areas. 

The  strategy  should  include  goals  and 
objectives  to  address  the  problems  and 
resource  needs.  A  plan  for  implementation  of 
the  strategy  should  include  the  idenlincation 
of  programs,  changes  in  legislation  and 
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administrative  procedures  and  methods  to 
improve  coordination  and  cooperation. 

Section  I— Overview  of  the  State 

Nature  and  Extent  of  the  Problem 

In  order  to  develop  an  effective  drug 
control  and  criminal  justice  system 
improvement  strategy,  the  state  must  first 
define  the  nature  and  extent  of  the  drug  and 
violent  crime  problems  in  the  state  and 
analyze  how  efficiently  and  effectively  the 
criminal  justice  system  handles  dnig  and 
violent  crime  cases.  Definition  of  the  problem 
should  include: 

•  An  assessment  of  the  types  and  amount 
of  drugs  available  within  the  state.  Price  and 
purity  of  the  drugs  seized  should  be  analyzed 
as  indicators  of  drug  availability; 

•  The  level,  types,  methods  and  sources  of 
drugs  transported  into  or  out  of  the  state; 

•  A  definition  of  the  patterns  of  usage  and 
crime  associated  with  drug  use; 

•  Identification  of  drug  distribution 
networks; 

•  An  assessment  of  the  role  of  organized 
crime  organizations,  ethnic  groups,  youth 
gangs  and  other  groups  in  drug  trafficking: 
and 

•  The  nature,  amount  and  causes  of  violent 
crime  (e.g.  drug-related). 

The  drug  and  violent  crime  problems  are 
likely  to  vary  across  the  state.  The  problems 
should  be  defined  for  the  state  as  a  whole 
and  for  areas  of  the  state  most  likely  to  be 
experiencing  the  greatest  problem,  such  as 
large  cities  and  border  areas.  At  a  minimum, 
a  separate  analysis  should  be  completed  for 
jurisdictions  of  250.000  and  border  areas. 
Other  areas  of  the  state  with  major  drug  and 
violent  crime  problems  should  be  identified 
by  the  state  and  analyzed  separately. 
Changes  in  the  nature  and  extent  of  the 
problem  should  be  reviewed  over  time  to 
identify  shifting  patterns  of  crime  and  to 
assess  the  impact  of  the  state  strategy  on  the 
problem. 

Current  Efforts 

Before  making  decisions  on  new  programs 
to  address  the  drug  and  violent  crime 
problems,  the  state  should  identify  current 
efforts  within  the  state.  How  effectively  and 
efficiently  are  drug  and  violent  crime  cases 
processed  by  the  criminal  justice  system?  Are 
correctional  and  treatment  services  adequate 
to  protect  the  public  and  to  meet  the  needs  of 
violent  and  drug-dependent  offenders?  Are 
current  laws  and  administrative  procedures 
related  to  drug  and  violent  crime  cases 
adequate?  This  section  should  include  an 
assessment  of  available  resources  in  law 
enforcement,  prosecution,  adjudication, 
corrections  and  treatment.  The  analysis 
should  contain  a  list  of  the  quahfying 
initiatives  undertaken  to  assure  user 
accountability  as  well  as  a  listing  of  the 
specific  state  budget  information  to  support 
the  non-supplanting  certification. 

Resource  Needs 

This  section  of  the  statewide  strategy 
should  identify  gaps  in  services  and  areas 
where  additional  resources  are  needed  to 
develop  a  system-wide  capability  to  address 
the  drug  and  violent  crime  problems  in  the 
state.  This  section  should  also  include  a 
review  of  the  need  for  changes  in  legislation. 


procedures  or  interagency  cooperation  which 
would  increase  the  effectiveness  of  drtig 
control  and  violent  crime  efforts.  The 
resource  needs  of  each  component  of  the 
criminal  justice  and  juvenile  justice  systems 
should  be  addressed  to  include  enforcement, 
prosecution,  adjudication,  corrections  and 
treatment.  This  section  should  also  address 
the  need  for  multijurisdictional  efforts, 
including  Federal,  state  and  local  cooperation 
and  interstate  efforis. 

Areas  of  Greatest  Need 

The  Act  states  that  "in  distributing  funds 
received  under  this  part  among  urban,  rural 
and  suburban  units  of  local  government  and 
combinations  thereof,  the  state  shall  give 
priority  to  those  jurisdictions  of  the  greatest 
need."  The  states  should  establish  criteria 
and  a  process  for  determining  areas  of 
greatest  need,  make  them  available  to  local 
units  of  government  and  include  a  copy  in 
their  appUcation  to  Bf  A.  To  assist  with  the 
identification  of  jurisdictions  of  the  greatest 
need  and  to  define  the  problem  and  resource 
needs  in  these  jurisdictions,  states  should 
complete  or  request  that  selected 
jurisdictions  complete  the  data  summary 
forms  for  the  jurisdiction.  The  strategy 
submitted  with  the  state's  application  should 
contain  the  data  and  analysis  for  the 
jurisdictions  of  greatest  need,  in  addition  to 
summary  data  forms  and  analysis  for  the 
entire  state. 

In  addition  to  assisting  the  state  with  the 
development  of  the  state  strategy,  the 
information  on  areas  of  greatest  need  will  be 
provided  to  the  Office  of  National  Drug 
Control  Policy  for  use  in  identifying  areas  of 
high  intensity  drug  trafficking.  The  Office  of 
National  Drug  Control  Policy  may  use  the 
information  in  designating  areas  of  the 
United  States  as  high  intensity  drug 
trafficking  areas  and  directing  the 
reassignment  of  Federal  resources  to  such 
areas.  The  states  may  find  the  followring 
criteria,  which  the  Director  of  the  Office  of 
Drug  Control  Policy  is  legislatively  directed 
to  consider  in  determining  high  intensity  drug 
trafficking  areas,  useful  in  developing  criteria 
for  areas  of  greatest  need: 

•  The  extent  to  which  the  areas  is  a  center 
of  illegal  drug  production,  manufacturing, 
importation  or  distribution; 

•  The  extent  to  which  state  and  local  law 
enforcement  agencies  have  committed 
resources  to  respond  to  the  drug  trafficking 
problem  in  the  areas,  thereby  indicating  a 
determination  to  respond  aggressively  to  the 
problem; 

•  The  extent  to  which  drug-related 
activities  in  the  area  are  having  a  harmful 
impact  on  other  areas  of  th^ountry;  and 

•  The  extent  to  which  a  significant 
increase  in  allocation  of  Federal  resources  is 
necessary  to  respond  adequately  to  drug- 
related  activities  in  the  area. 

Impact  of  the  Strategy  on  the  Drug  and 
Violent  Crime  Problem 

As  the  state's  current  strategy  is  reviewed 
and  modified  or  a  new  strategy  is  developed, 
it  is  important  to  assess,  the  impact  of  the 
current  strategy  on  the  problem.  Is  the  current 
strategy  reducing  the  availability  and  usage 
of  drugs  and  the  occurrence  of  violent  crime 
in  the  state? 


The  Act  requires  that  each  state  submit  an 
annual  report  containing  a  summary  of 
activities  carried  out  with  formula  and 
discretionary  grant  funds  and  the  impact  of 
such  activities  on  meeting  the  need  identified 
in  the  state  strategy.  The  report  should  also 
contain  the  evaluation  results  of  programs 
and  projects  implemented  as  a  part  of  the 
strategy.  The  results  of  the  evaluations  of 
projects,  programs  and  the  impact  of  the  state 
strategy  on  the  drug  problem  and  the 
functioning  of  the  criminal  justice  system 
should  serve  as  the  basis  for  modifying  or 
augmenting  the  strategy  to  make  it  more 
effective  in  addressing  the  drug  problem  and 
improving  the  functioning  of  the  criminal 
justice  system. 

The  state  will  meet  the  requirement  for  an 
annual  report  by  implementing  the  Annual 
Project  Reporting  system,  discussed  on  page 
15  of  this  document,  and  including  a  section 
in  the  strategy  which  analyzes  the  evaluation 
results  of  previously  implemented  projects, 
programs  and  the  impact  on  the  strategy. 

Section  II—Descripton  of  the  Strategy 
Strategy  for  Addressing  the  Problems 

The  information  and  data  gathered  and 
analyzed  in  the  definition  of  the  problem, 
identification  of  current  efforts  and  gaps  in 
services,  identification  of  jurisdictions  of 
greatest  need  and  analysis  of  the  impact  of 
the  current  strategy  will  serve  as  the  iMsis  for 
the  strategy  to  address  the  drug  problem  in 
the  state. 

The  statewide  strategy  should  include  a 
number  of  goals  to  address  various  aspects  of 
the  problem  or  problems  being  addressed. 
These  various  goals,  resource  needs  and 
objectives  established  to  implement  the 
Strategy  should  be  clearly  stated.  The  clear 
statement  of  the  goals  and  objectives  which 
the  state  wiU  pursue  faciUtates  the 
imderstanding  of  the  strategy  and  the 
assignment  of  responsibiUty  for 
implementation. 

The  strategy  should  also  identify  the 
financial  or  personnel  resources  needed  to 
meet  the  objectives,  set  priorities  for 
implementing  the  objectives  and  allocating 
resources  and  establish  time  frames  for 
accomplishing  the  objectives. 

Program  priorities  for  the  use  of  the 
formula  grant  funds  will  flow  from  the 
development  of  this  strategy.  The  strategy 
should  also  address  the  use  of  other  state, 
local  and  private  resources  and  plans  for 
legislative  and  administrative  changes 
needed  to  implement  the  statewide  strategy. 

A  comprehensive  strategy  should  contain 
broad-based  goals  in  the  areas  of  prevention 
and  education,  enforcement  and  intelligence, 
prosecution,  adjudication,  corrections, 
treatment  and  information  systems.  For  each 
goal  the  state  should  estabhsh  objectives  and 
an  implementation  plan,  l^e  following 
example  of  the  National  Investigations 
Strategy  from  the  National  Drug  Strategy  and 
Implementation  Plans  developted  by  the 
National  Drug  PoUcy  Board  is  provided  to 
illustrate  this  point: 

National  Investigation  Goal.  To  reduce  the 
supply  of  illegal  drugs  by  immobilizing  drug 
trafficking  organizations. 
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First  Objective.  To  Inutiobilize  Drug 
Trafficking  Organizations. 
Implementation  Plan: 

•  Increase  the  time  spent  by  DEA  on 
Organized  Crime  Drug  Enforcement  Task 
Forces  (OCDETF)  cases  by  five  percent: 

•  Increase  FBI  resources  devoted  to 
OCDETF  and  focus  80  percent  of  their  effort 
on  major  Colombian,  South  American, 
Mexican  and  Italian  drug  organizations. 
Devote  remaining  resources  to  investigation 
emerging  ethnic  drug  organizations; 

•  Identify  and  investigate  major  drug 
trafficking  organizations  involved  in  domestic 
and  international  corruption;  and 

•  Make  full  use  of  immigration  statutes 
against  drug  traffickers  and  reinforce  efforts 
to  disrupt  emerging  ethnic  drug  groups, 
backfill  100  INS  positions  and  add  SO  INS 
special  agents. 

User  Accountability 

The  Act  requires  each  state  to  certify  that  it 
is  undertaking  initiatives  to  reduce,  through 
the  enactment  of  innovative  penalties  or 
increasing  law  enforcement  efforts,  the 
demand  for  controlled  substances  by  holding 
accountable  those  who  unlawfully  possess  or 
use  such  substances.  The  strategy  should 
describe  what  mechanisms  the  state  has  or 
will  establish  to  hold  drug  users  accountable. 

Coordination  of  Drug  Control  Efforts  Within 
the  State 

A  coordinated  response  by  Federal,  state 
and  local  criminal  justice,  education  and 
treatment  agencies  is  required  to  effectively 
address  the  dnig  abuse  problems  in  this 
country.  This  section  should  describe  efforts 
made  by  the  state  to  coordinate  criminal 
justice  efforts  ««rithin  the  state.  It  should  also 
describe  efforts  to  coordinate  program 
activities  initiated  under  the  Narcotics 
Control.  Prevenbon  and  Treatment  Programs 
of  the  Anti-Drug  Abuse  Act  of  19B& 
Coordination  of  the  three  efforts  if  also 
required  under  the  prevention  program  (Drug- 
Free  Schools  and  Communities  Act)  and  the 
treatment  program  (Emergency  Substance 
Abuse  Treatment  and  Rehabilitation  Block 
Grant  Program). 

Coordination  of  State  and  Local  Drug  Control 
EfforU  With  Federal  Efforts 

The  Office  of  National  Drug  Control  Policy, 
created  by  the  Anti-Drug  Abuse  Act  of  1968, 
is  required  to  annually  develop  a  National 
Drug  Control  Strategy.  In  preparing  the 
strategy,  this  office  is  required  to  consult  with 
state  and  local  governments  and  to  review 
state  and  local  drug  control  activities  to 
ensure  that  the  United  States  pursues  well- 
coordinated  and  effective  drug  control  at  all 
levels  of  government.  Title  1,  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988.  The 
Director  of  B)A  is  required  to  prepare  and 
submit  recommendations  on  the  state  and 
local  drug  enforcement  component  of  the 
National  Drug  Control  Strategy  to  the  Office 
of  National  Drug  Control  Policy.  In  making 
such  recommendations,  the  Director  sh«ll 
review  the  statewide  strategies  submitted  by 
the  states  and  obtain  input  from  the  state  and 
local  drug  enforcement  officials.  Section 
402(7)  of  the  Act. 

In  order  to  avoid  duplication  of  effort  and 


to  facilitate  coordination  among  Federal, 
state  and  local  agencies,  the  national  strategy 
should  be  reviewed  relative  to  state  efforts, 
and  the  state  should  provide  input  and  make 
recommendations  relative  to  the 
enhancement  or  modification  of  Federal 
efforts  to  assist  the  efforts  writhin  the  state. 
The  strategy  should  describe  the  relationship 
of  drug  control  efforts  in  the  state  to  the 
national  efforts  and  should  provide  input  for 
modification  of  the  National  Drug  Control 
Strategy  Toward  a  Drug-Free  America:  The 
National  Drug  Strategy  and  Implementation 
Plana  prepared  by  the  National  Drug  PoUcy 
Board  in  1988  should  be  used  for  preparation 
of  the  state's  Fiscal  Year  1969  strategy.  The 
National  Drug  Control  Strategy  which  will  be 
prepared  by  Sie  Office  of  National  Drug 
Control  Policy  should  be  used  for  preparation 
of  the  Fiscal  Year  1900  and  subsequent 
strategies.  B]A  will  provide  the  states  with 
copies  of  the  national  strategies  as  they 
become  available.  The  state  should  also 
become  familiar  with  and  coordinate  its 
efforts  with  Federal  drug  control  efforts 
within  the  state.  Federal  agencies  involved  in 
drug  control  include  the  Drug  Enforcement 
Administration,  the  Federal  Bureau  of 
Investigation,  U.S.  Customs  Service, 
Immigration  and  Naturalization  Service,  the 
Border  Patrol  and  the  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  The  Law  Enforcement 
Coordinating  Committees  associated  with 
each  United  States  Attorney's  Office  are 
required  to  develop  an  annual  drug  control 
strategy  which  should  be  reviewed  as  it  may 
be  of  assistance  in  the  development  of  the 
state  strategy.  This  section  should  describe 
how  the  statewide  strategy  enhances 
cooperation  and  avoids  duplication  of  effort. 

Evaluation  of  the  Strategy 

The  state  should  describe  the  mechanisms 
and  procedures  it  has  or  will  establish  to 
evaluate  the  impact  of  the  strategy  on  the 
drug  and  violent  crime  problems  in  the  state 
and  to  evaluate  the  programs  and  projects 
funded  to  implement  the  strategy. 

Section  III— Data  Requirementa 

The  development  of  a  statewide  strategy 
and  an  assessment  of  the  impact  of  the 
strategy  on  the  drug  and  violent  crime 
problems  in  the  state  and  Nation  will  require 
the  collection  of  certain  information.  BJA  has 
developed  a  data  summary  format  to  assist 
the  states  with  the  definition  of  data  needs 
and  to  facilitate  consistency  of  data  for 
analysis  of  program  impact  within  the  states 
and  Nation.  The  recommended  data  summary 
format  for  the  state  as  a  whole  and  for  the 
jurisdictions  of  greatest  need  should  be 
included  as  part  of  the  application  for  Federal 
funds.  The  format  begins  on  page  25  of  this 
Appendix.  The  states  may  find  it  necessary 
to  collect  additional  information  related  to 
specific  issues  of  concern  to  the  state.  This 
additional  information  should  also  be 
included  in  the  strategy. 

The  data  included  in  the  data  summary  will 
be  updated  with  each  annual  application  and 
can  be  used  to  compare  progress  made 
toward  addressing  the  drug  aiHi  violent  crime 
problem  in  the  state  the  previous  year  and  to 
aid  in  evaluating  the  need  to  modify  the 
strategy  for  the  coming  year. 


The  availability  of  data  will  vary  among 
the  states,  and  some  of  the  recommended 
data  may  be  unavailable.  The  development  of 
this  data  for  strategy  development  and 
decision  making  within  the  state  should  be 
adopted  as  a  long-term  goal,  and  mechanisms 
should  be  established  to  gather  this 
information  in  the  future.  Possible  sources  of 
currently  available  data  which  should  be 
explored  include:  State  Statistical  Analysis 
Centers,  Uniform  Crime  Reports,  the  Law 
Enforcement  Coordinating  Committees 
(associated  with  each  U.S.  Attorney's  Office), 
Drug  Enforcement  Administration,  U.S.  Coast 
Guard.  U.S.  Customs  Service,  state  and  local 
criminal  justice  and  treatment  agencies.  State 
Drug  or  Organized  Crime  Task  Forces  and 
statewide  criminal  justice  and  treatment 
associations. 

If  data  is  not  available  on  a  statewide  basis 
or  in  a  central  repository,  surveys  of  criminal 
justice  agencies  and/or  sampling 
representative  jurisdictions  should  be 
considered.  Technical  assistance  on 
identifying  and  developing  data  sources  or 
data  collection  methods,  such  as  survey 
development  or  sampling  techniques,  can  be 
obtained  by  contacting  BJA. 

The  available  data  may  not  fit  neatly  into 
the  categories  provided  on  the  forms  included 
in  this  document.  An  attempt  should  be  made 
to  follow  the  format  as  closely  as  possible  to 
facilitate  the  aggregation  of  data  from  the 
various  states. 

However,  in  some  cases  a  state  may  have 
to  show  one  figure  to  reflect  two  or  more 
categories  because  the  level  of  detail 
requested  is  not  available.  When  detailed 
data  is  available  for  sonte  jurisdictions  but 
not  for  all,  two  forms  may  be  submitted,  one 
showing  the  detail  and  one  showing  the 
broader  total  figures.  An  explanation  of  any 
variations  to  the  recommended  format  should 
be  provided.  If  information  included  in  the 
data  summary  by  a  state  is  based  on 
estimates  rather  than  actual  data,  an 
explanation  of  the  method  for  determining 
the  estimate  should  be  included. 

The  statewide  strategy  incorporated  into 
the  state's  application  for  formula  grant  funds 
should  include  the  completed  data  summary. 
Narrative  information  which  analyzes  and 
explains  the  information  contained  in  the 
forms  or  which  addresses  specific  issues  of 
concern  to  the  state  should  also  be  included. 
No  application  from  a  state  will  be  deni^ 
simply  because  the  recommended  data  is  not 
available.  However,  the  state  should  describe 
its  efforts  to  identify  available  data  and  how 
a  determination  of  the  nature  and  extent  of 
the  drug  problem  was  made  in  the  absence  of 
complete  data.  If  the  data  is  incomplete,  the 
application  should  describe  the  mechanisms 
which  have  been  set  up  or  will  be  established 
to  collect  the  recommended  data  in  the 
future. 

(FR  Doc.  88-29672  Filed  12-2»-68:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfara  Benefits 
Administration 

(Application  Na  D-7421-7422  at  all 

Proposed  Exemptlona;  Retirement 
Plan  for  Sales  and  Administrative 
Employees  of  M.L  Claster  &  Sons, 
inc.,  et  al. 

AQENCV:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACnow;  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Commenta  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations.  Room  N-5669.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Attention;  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  NW„  Washington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  appRcant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
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comment  and  to  request  a  hearing 
(where  appn^ate). 

SUPPlEMBNTiMV  mrORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pnrauant  to  section 
40B(a)  of  the  Act  and/or  section 
4975(c)(2]  of  die  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  7b-\  (40  FR  18471. 
Ai»il  28, 1975).  Effective  Decemb«-  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  die  Treasiuy  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  appUcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
stunmarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Retirement  Plan  for  Sales  ft 
Administrative  Employees  of  M.L. 
Claster  ft  Sons,  Inc.  (the  S.  ft  A.  Plan) 
and  Retirement  Plan  for  Hourly 
Employees  of  M.L  Claster  ft  Sons,  Inc. 
(the  Houriy  Man)  (collectively,  the 
Plans)  Located  in  Bellefonte. 
Pennsylvania 

(Application  Nos.  D-7421  and  D-74Z2] 

Proposed  Exemption    .' 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  die  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  tiie  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  and  407(a)  of  die 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  continuing  leases  (the  Leases)  and 
proposed  sales  (the  Sales)  of  two 
parcels  of  real  property,  located, 
respectively,  in  Altoona,  Pennsylvania 
(the  Altoona  Property)  and  in 
Lewistown,  Pennsylvania  (the 
Lewistown  Property),  (collectively,  the 
Properties)  by  the  Plans  to  M.  L,  Claster 
&  Sons.  Inc.  (the  Employer),  the 
sponsoring  employer  and  a  party  in 
interest  with  respect  to  the  Plans, 
provided  that  the  terms  of  the  Leases 
are  at  least  as  favorable  to  the  Plans  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  and 
provided  that  the  consideration  paid  for 
the  Properties  is  not  less  than  the 
greater  of  either  the  sum  of  $376,000  or 


the  fair  market  value  of  the  Properties 
on  die  date  of  the  Sales. 

Effective:  If  granted,  the  proposed 
exemption  will  be  effective  on  July  1. 
1986. 

Summary  of  Facts  and  Representations 

1.  The  S.  ft  A.  Plan  is  a  defined  benefit 
plan  with  144  participants  and  total 
assets  of  $2,092,116,  as  of  February  29, 
198&  The  Hourly  Plan  is  also  a  defined 
benefit  plan  with  112  participants  and 
total  assets  of  $1,521,197.  as  of  February 
29, 198a  Each  of  tiie  Plans  have  an 
administrative  committee  comprising  of 
the  same  three  individuals:  Messrs.  |ay 
B.  Claster,  Robert  B.  Mason,  and  John 
Leeson,  all  of  whom  are  officers  of  the 
Employer,  The  administrative 
committees,  whidi  have  no  authority  or 
control  over  investments  of  Plan  assets, 
were  appointed  by  the  Employer's  board 
of  directors  to  control  and  manage  the 
operation  and  administration  of  the 
Plans,  including  payment  of  benefits. 
The  Mellon  Bank  (Central)  National 
Association  (the  "Trustee)  is  represented 
to  have,  since  July  1, 1986,  complete 
discretionary  authority  and  control  over 
the  Properties.  The  Trustee,  located  in 
State  College,  Pennsylvania,  is  a 
national  banking  association  organized 
under  the  laws  of  United  States  and 
subject  to  the  rules  and  regulations 
promulgated  by  the  U.S.  Comptroller  of 
the  Ciurency  and  is  a  wholly  owned 
subsidiary  of  Mellon  Bank  Corporation, 
a  bank  holding  corporation  incorporated 
in  Pennsylvania  and  located  in 
Pittsbuigh,  which  in  1984  acquired  the 
Trustee's  predecessor.  Cenfral  Coimties 
Bank,  a  Pennsylvania  corporation. 

2.  The  Employer,  a  Peiuisylvania 
corporation,  is  a  retailer  of  liunber  and 
building  suppUes.  Its  principal  office  is 
located  in  Bellefonte,  Pennsylvania  and 
has  retail  store  and  warehouse  facilities 
in  eleven  different  locations  throughout 
central  Pennsylvania.  As  of  February  29, 
1988,  the  Employer  had  207  employees 
working  full  time  and  33  employees 
working  part  time.  The  Employer  is  a 
closely  held  corporation  with  all  of  its 
shares  of  stock  that  are  issued  and 
outstanding  distributed  as  follows:  78 
percent  owned  by  )ay  B.  Claster,  a 
member  of  the  administrative 
committees  for  the  Plans,  and  an 
additional  12  percent  owned  by  his 
family;  4.8  percent  owned  by  Robert  B. 
Mason,  also  a  member  of  the 
administrative  committees  for  the  Plans; 
and  the  remaining  5J2  percent  owned  by 
Edward  Benner,  an  employee  and  officer 
of  the  Employer. 

3.  During  1968  tiie  S.  ft  A.  Plan 
acquired  for  $77,135  the  Altoona 
Property,  located  at  1720-36  Mai^aret 
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Avenue  in  the  City  of  Altoona.  Blair 
County.  Pennsylvania.  This  property 
contains  approximately  52,175  square 
feet  with  improvements  consisting  of  a 
two  story  building  with  10.757  square 
feet  on  its  first  floor  and  6.400  square 
feet  on  its  second  floor,  providing  the 
Employer  since  1952  with  a  showroom, 
storage,  offices,  and  restrooms. 

Upon  acquisition  of  the  Altoona 
Property  by  the  S.  4  A.  Plan,  the  prior 
owner  assigned  the  lease  agreement  of 
the  Altoona  Property  with  the  Employer 
to  the  former  trustees  of  the  S.  &  A.  Plan. 
The  terms  of  the  lease  agreement 
included  an  expiration  date  on 
November  30, 1980.  with  two  successive 
five  year  options  for  renewal,  which 
have  been  exercised  by  the  Employer. 
Also,  the  lease  agreement  provided  for  a 
monthly  rent  which  was  adjusted 
annually  in  accordance  with  the  cost  of 
living  index.  The  lease  agreement  is  a 
"triple  net  lease",  requiring  the 
Employer  to  pay  all  taxes  and  expenses 
incurred  by  the  Altoona  Property. 

Also  during  1968.  the  Hourly  Plan 
acquired  for  $61,380  the  Lewistown 
Property,  located  at  South  Grand  Street 
and  Susquehanna  Avenue  in  Lewistown 
Borough.  Mifflin  County.  Pennsylvania. 
The  Lewistown  Property  contains 
approximately  48.106  square  feet  with 
improvements  consisting  of  a  building  of 
masonary  construction,  providing  the 
Employer  since  1946  with  4.700  square 
feet  of  commercial  store  and  12.000 
square  feet  of  warehouse  space,  plus 
3,900  square  feet  of  pole  shed  storage. 
Upon  acquisition  of  the  Lewistown 
Property  by  the  Hourly  Plan,  the  prior 
owner  assigned  the  lease  agreement  of 
the  Lewistown  Property  with  the 
Employer  to  the  former  trustees  of  the 
Hourly  Plan.  The  terms  of  the  lease 
agreement  included  an  expiration  date 
on  November  30. 1980.  wiUi  two 
successive  five  year  options  for  renewal, 
which  have  been  exercised  by  the 
Employer.  The  lease  agreement  also 
provided  for  a  monthly  rent  which  was 
adjusted  annually  in  accordance  with 
the  cost  of  living  index.  The  lease 
agreement  is  a  "triple  net  lease", 
requiring  the  Employer  to  pay  all  taxes 
and  expenses  incurred  by  the 
Lewistown  Property. 

4.  The  applicant  requests  exemptive 
relief  for  the  continued  leasing  of  the 
Properties  by  the  Plans  to  the  Employer 
from  July  1, 1986,  until  the  cash  Sales  of 
the  Properties  to  the  Employer.  The 
Leases  and  Sales  are  represented  to  be 
in  the  best  interests  of  the  Plans  and 
their  participants  and  beneHciaries 
because  of  the  favorable  rate  of  return 
on  the  Leases  and  Sales.  In  addition,  all 
taxes  and  expenses  are  being  paid  by 
the  Employer. 


The  Leases  are  represented  by  the 
applicant  to  be  exempt  from  the 
prohibited  transaction  provisions  of  the 
Act  imtil  June  30, 1984,  because  of  the 
rehef  provided  under  section  414(c)(2)  of 
the  Act.'  The  Trustee  also  represented 
that  at  the  time  of  receiving 
discretionary  authority  and  control  over 
the  Properties,  it  determined  that  the 
Leases  have  been  in  the  best  interests  of 
the  Plans  and  their  participants  and 
beneficiaries  and  that  the  Plans  under 
the  Leases  have  been  receiving  fair 
market  rental  values  as  determined  by 
independent  appraisers  during  the 
period  commencing  July  1. 1984  through 
Jime  30. 1986.  and  would  continue  to 
receive  fair  market  rental  values. 

In  1986  the  Trustee  engaged  an 
independent  real  estate  broker. 
Keystone  Real  Estate  Group,  to  sell  the 
Properties.  However,  there  has  been  no 
bona  fide  demonstration  of  interest  in 
the  Properties  by  any  prospective 
purchaser,  resulting  in  the  Trustee 
informing  the  Employer  of  its  desire  to 
sell  the  Properties  to  the  Employer.  In 
this  connection,  the  Employer  has 
agreed  to  purchase  the  Properties,  upon 
the  issuing  of  an  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act  for  a  cash  consideration  as 
determined  at  the  time  of  the  Sales  by 
two  independent  appraisers  selected  by 
the  Trustee.  The  Employer  has  agreed  to 
pay  the  higher  of  the  two  appraisals. 

5.  After  several  periodic  appraisals  of 
the  Altoona  Property  by  Clyde  E.  Yon  & 
Associates.  Inc..  and  independent 
appraisal  company  located  in  Altoona. 
Pennsylvania,  the  appraisal  company 
determined  that  the  Altoona  Property 
had  a  fair  market  value  of  $220,000,  as  of 
July  14. 1988. 

Similarly,  after  previous  appraisals  of 
the  Lewistown  Property  by  Mr.  Philip  E. 
Gingerich.  MJi.1.,  S.R.P.A.,  an 
independent  appraiser  located  in 
Lewistown,  Pennsylvania,  Mr.  Gingerich 
determined  that  the  Lewistown  Property 
has  a  fair  market  value  of  $156,000.  as  of 
March  1. 1988. 

6.  The  Trustee  represents  that  as  a 
national  bank  with  trust  powers,  it  is 
hilly  experienced  in  all  aspects  of  real 
estate  and  possesses  broad  experience 
in  all  matters  concerning  the  Act.  The 
trustee  further  represents  that  as  of  July 


■  The  Department  expre«*e«  no  opinion  a*  to  the 
applicability  of  tection  414(c)(2)  of  the  Act  to  the 
Leases.  However,  the  Department  Is  not  proposing 
an  exemption  for  the  Leases  of  the  Properties  by  the 
Plans  to  the  Employer  prior  to  July  1, 1966.  In  this 
regard,  the  applicant  has  represented  that  Form 
5330  will  be  Tiled  with  the  Internal  Revenue  Service 
and  the  excise  taxes  owning  for  the  leasing  of  the 
Properties  by  the  Plans  to  the  Employer  prior  to  July 
1, 1986.  will  be  paid  within  60  days  of  publication  in 
the  Federal  Regislar  of  the  grant  of  the  proposed 
exemption. 


1. 1986.  it  accepted  the  duties, 
responsibilities,  and  liabilities  of  an 
independent  Hduciary  under  the  Act  on 
behalf  of  the  Plans.  The  relationship  of 
the  Trustee  with  the  Employer  is 
represented  to  be  limited  to  four 
checking  accounts  which  are 
insigniHcant  when  compared  to  the  total 
commercial  activities  of  the  Trustee. 

The  Trustee  represents  that  the 
Leases  have  been  and  will  continue  to 
be  in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries 
because  (a)  the  rates  of  return  on  the 
investments  have  been  and  will 
continue  to  be  comparable  to  rates  of 
return  on  similar  real  estate 
investments;  (b)  the  terms  of  the  Leases 
have  beeen  and  will  continue  to  be  as 
favorable  to  the  Plans  as  those 
obtainable  in  an  arm's-length 
transaction  with  unrelated  parties;  and 
(c)  the  transactions  have  been  and  will 
continue  to  be  appropriate  for  the 
investment  portfolio  of  the  Plans, 
including  their  respective  requirements 
for  liquidity  and  diversification. 

The  Trustee  represents  that  sufficient 
safeguards  with  respect  to  the  Leases 
and  Sales  are  in  place  to  protect  the 
rights  of  the  participants  and 
beneficiaries  of  the  Plans  and  that  the 
financial  statements  of  the  Employer 
indicate  the  abihty  of  the  Employer  to 
satisfy  its  financial  obligations  and 
marke  rental  payments  when  due  under 
the  Leases.  Also,  the  Trustee  represents 
that  it  will  monitor  and  collect  rental 
payments  for  the  duration  of  the  Leases, 
and  will  enforce  at  its  sole  discretion,  by 
suit  or  otherwise,  all  provisions  and  any 
amendments  of  the  Leases.  The  Trustee 
further  represents  that  it  was 
responsible  in  the  Spring  of  1986  for  the 
engagement  of  both  independent 
appraisers  of  the  Properties.  Finally,  the 
lYustee  will  continue  to  have  the  right  to 
select  independent  appraisers  to 
appraise  the  Properties  on  February  28 
of  each  year,  or  at  such  other  times  as 
may  be  necessary  and  will  enforce  any 
rental  adjustments  resulting  from 
subsequent  appraisals. 

7.  In  summary,  the  appUcant 
represents  that  the  proposed  exemption 
satisfies  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  rentals  from  the  Leases  will 
continue  to  be  equal  to  or  better  than 
the  fair  market  rental  value  of  the 
Properties  as  determined  by  qualified, 
independent  appraisers;  (b)  the 
consideration  paid  for  the  Properties 
will  be  not  less  than  the  greater  of  either 
the  siun  of  $376,000  or  the  fair  market 
value  of  the  Properties  as  determined  by 
an  independent  appraiser  on  the  date  of 
die  Sales;  (c)  since  July  1, 1986.  the 


Trustee,  a  qualified,  independent 
fiduciary,  has  reviewed  the  terms  and 
conditions  of  the  Leases  and  the 
proposed  Sales  and  the  needs  of  the 
Plans  and  will  continue  to  perform  its 
fiduciary  duties  to  the  Plans  for  the 
duration  of  die  Leases  and  at  the  time  of 
the  proposed  Sales;  and  (d)  the  Trustee 
has  determined  that  the  Leases  and 
proposed  Sales  are  administratively 
feasible,  in  the  interest  of  die  Plans  and 
their  participants  and  beneficiaries,  and 
there  are  sufficient  protections  of  the 
rights  of  the  participants  and 
beneficiaries. 

FOfI  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  niunber.) 

General  Motors  Retirement  Program  for 
Salaried  Employees;  General  Motors 
Hourly-Rate  Employees  Pension  Plan; 
and  G.M.  Special  Pension  Plan  (together, 
the  Plans) 

(Application  No.  D-7553,  D-7554,  and  D-7555] 
Proposed  Exemption 

The  Department  is  considering, 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7&-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
die  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to:  (1)  the  use  of  assets  from  the 
Plans  for  long-term  mortgage  loans  to 
the  Trammell  Crow  Companies  and  dieir 
affiliates  (Crow),  where  the  loan 
proceeds  are  used  to  pay  off 
construction  loans  originated  by 
construction  lenders  (the  Construction 
Lenders),  in  situations  where  such 
Construction  Lenders  are  parties  in 
interest  with  respect  to  the  Plans  but  are 
not  related  to,  or  affiliated  with,  the 
General  Motors  Corporation  (GMC),  the 
sponsor  of  the  Plans;  and  (2)  the 
execution  and  consummation  of  tri-party 
buy-sell  agreements  for  such  mortgage 
loans  by  the  Plans  with  Crow  and  the 
Construction  Lenders,  and  the 
subsequent  assignment  of  mortgage 
notes  by  the  Construction  Lenders  to  the 
Plans  pursuant  to  such  agreements, 
provided  that: 

(a)  Aldrich,  Eastman  &  Waltch.  Inc.  (AEW). 
an  independent  real  estate  investment 
manager  for  and  a  fiduciary  with  respect  to 
the  Plans,  expressly  approves  each  long-term 
mortgage  loan  and  recommends  approval  of 
the  loan  to  the  Pension  Investment 
Committee  of  General  Motors  Corporation 
(the  PIC),  a  fiduciary  of  the  Plans  which  is 


independent  of  both  Crow  and  the 
Construction  Lender,  which  retains  final 
approval  authority  over  any  investments 
proposed  by  AEW; 

(b)  The  tenns  of  each  such  transaction  are 
not  less  favorable  to  the  Plans  than  the  terms 
generally  available  in  an  arm's-length 
transaction  between  unrelated  parties: 

(c)  The  long-term  mortgage  loans  represent 
in  the  aggregate  no  more  than  two  percent 
(2%)  of  the  total  assets  of  the  Plans  as  of  the 
date  of  approval  of  each  such  transaction  by 
the  Pia  and 

(d)  No  investment  management  fee. 
advisory  fee,  underwriting  fee,  or  similar 
compensation  is  paid  to  the  Construction 
Lender  by  the  Plans  with  regard  to  the 
transaction. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  May  22, 1987. 

Temporary  Nature  of  Exemption:  This 
exemption,  d  granted,  will  be  effective 
for  all  long-term  mortgage  loans  and 
agreements  for  such  loans  entered  into 
by  the  parties  described  herein  since 
May  22, 1987.  However,  this  proposed 
exemption  will  not  apply  to  any  loans 
which  are  originated  after  five  years 
from  the  date  on  which  the  Final  Grant 
of  this  proposed  exemption  is  published 
in  the  Federal  Register. 

Summary  of  Facts  and  Representations 

1.  The  Plans  were  established  by 
GMC  to  provide  retirement  benefits  for 
eligible  hourly  and  salaried  employees 
of  GMC  and  its  affiliates.  The  aggregate 
fair  market  value  of  the  assets  of  the 
Plans  as  of  December  31, 1987,  was 
approximately  $30,920,900,000.  The 
Plans  covered  a  total  of  approximately 
575,372  active  participants  as  of 
December  31. 1987.  In  addition,  there 
were  approximately  302,886  retirees  and 
beneficiaries  of  former  employees  who 
were  receiving  benefits  under  the  Plans 
as  of  December  31. 1987. 

The  Finance  Committee  of  the  Board 
of  Directors  of  General  Motors 
Corporation,  as  named  fiduciary  of  the 
IMans.  has  delegated  to  the  PIC  the 
responsibilities  of  investment  manager 
selection  and  the  allocation  of  funds 
among  managers,  including 
reallocations  based  on  periodic  reviews 
of  investment  performance.  The  PIC  has 
appointed  AEW  as  an  ongoing  real 
estate  investment  manager  for  the  Plans. 
However,  the  PIC.  or  its  delegate, 
retains  final  approval  authority  for  any 
investment  proposed  by  AEW. 

Bankers  Trust  Company  of  New  York 
City  (Bankers  Trust)  is  the  trustee  of 
each  of  the  Plans.  Bankers  Trust  has  no 
discretionary  authority  over  the 
investment  management  of  the  assets 
held  in  the  Plans  relating  to  the  subject 
transactions. 


2.  Upon  the  recommendation  of  AEW 
and  approval  by  the  PIC,  the  Plans 
propose  to  provide  long-term  mortgage 
financing  for  certain  multi-family 
residential  projects  (the  Projects)  being 
developed  by  Crow.  The  applicant  seeks 
exemptive  relief  for  the  following 
transactions  contemplated  by  the 
proposed  financing  program:  (i)  The  use 
of  assets  from  the  Plans  for  long-term 
mortgage  loans  to  Crow,  where  the  loan 
proceeds  are  used  to  pay  off 
construction  loans  originated  by  the 
Construction  Lenders,  and  (ii)  the 
execution  and  consummation  of  tri-party 
buy-sell  agreements  for  such  mortgage 
loans  by  the  Plans  with  Crow  and  the 
Construction  Lenders,  and  the 
subsequent  assignment  of  mortgage 
notes  by  the  Construction  Lenders  to  the 
Plans. 

The  applicant  represents  that  Crow  is 
not  a  party  in  interest  with  respect  to 
the  Plans  at  the  present  time.*  However, 
some  of  the  Construction  Lenders  will 
be  parties  in  interest  with  respect  to  the 
Plans  as  fiduciaries  and  service 
providers  for  other  assets  of  the  Plans 
which  are  not  managed  by  AEW. 
Neither  Crow  nor  the  Construction 
Lender  wUl  be  involved  in  the  decision 
to  cause  the  I^ans  to  engage  in  the 
proposed  transactions  or  otherwise  act 
in  a  fiduciary  capacity  with  respect  to 
the  assets  of  the  Plans  involved  in  the 
transactions.  In  addition,  neither  Crow 
nor  the  Construction  Lender  will  be  an 
"affiliate"  of.  nor  "related  "  to.  GMC  or 
AEW. 

3.  Each  of  the  Plans  proposed  long- 
term  mortgage  loans  will  generally  begin 
when  Crow  submits  an  application  to 
AEW  for  financing  a  particular  Project. 
AEW  will  conduct  a  thorotigh  analysis 
of  the  Project  as  an  investment  for  the 
Plans.  In  performing  its  analysis,  AEW 
will  consider,  among  other  things,  the 
follovtring: 

(a)  The  past  performance  with 
residential  projects  of  the  Crow  entities 
developing  the  proposed  Project; 

(b)  The  preliminary  plans  and 
specifications  for  the  Project; 

(c)  A  market  analysis  of  the  region  in 
which  the  Project  is  located; 

(d)  Economic  projections  for  the         ' 
Project  as  completed;  and 


*  The  applicant  states  that  l>ecause  of  the  nature 
of  Crow's  businefs  activities  and  the  size  of  the 
Plans.  Crow  may  bacome  a  party  in  interest  with 
respect  to  the  Plans  in  the  future.  However,  because 
Crow  is  not  a  party  in  interest  with  respect  to  the 
Plans  at  the  present  time,  ttie  Department  is  not 
providing  any  relief  in  this  proposed  exemption  for 
the  additional  praMbilwl  transactions  which  may 
occur  as  a  result  of  the  provision  of  long-tena 
mortgage  loans  by  the  Plans  to  Crow. 
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(e)  The  projected  return  to  the  Plans 
based  on  the  economic  projections. 

Once  AEW  has  determined  that  the 
Project  is  a  desirable  one  for  a  long-term 
mortgage  loan  by  the  Plans,  AEW  will 
negotiate  the  appropriate  financing 
structure  and  the  terms  of  the  proposed 
investment.  If  the  investment  is 
approved  by  AEW's  internal  investment 
conunittee.  AEW  will  submit  its 
recommendations  to  the  PIC  with 
background  information  containing  the 
results  of  AEW's  analysis  and 
assessment  of  the  Project.  The  PIC  will 
assess  the  desirability  of  the  Project  as 
an  investment  for  the  Plans  and  will 
either  approve  or  disapprove  of  the 
proposed  transaction.  AEW  will  not 
bind  the  Plans  to  invest  in  any  long-term 
mortgage  loan  until  the  PIC  has 
approved  the  transaction.  AEW  will 
negotiate  the  terms  of  the  particular 
transaction  and  will  handle  the  specific 
loan  documentation  for  the  transaction. 

4.  At  the  present  time,  the 
construction  loans  for  four  of  the 
Projects  (the  four  Projects)  involve 
Citicorp  Real  Estate,  Inc.  (Citicorp]  as 
the  Construction  Lender.  Citicorp  is  a 
party  in  interest  with  respect  to  the 
Plans  as  a  result  of  Citicorp's  affiliation 
with  Citibank,  which  is  a  trustee  and 
service  provider  to  the  Plans  for  certain 
assets  not  managed  by  AEW  that  are 
unrelated  to  the  proposed  transactions 
involving  Crow.  The  Four  Projects  are  (i) 
the  "Chase  at  Bethesda  Project"  in 
Bethesda,  Maryland,  (ii)  the  "Sherwood 
Forest  Project"  in  Coral  Springs.  Florida, 
(iii)  the  "Vinings  II  Project"  in  Boca 
Raton,  Florida,  and  (iv)  the  "Wood 
Green  Project"  bt  Atlanta.  Georgia. 

The  applicant  represents  that  Crow 
may  continue  to  choose  Citicorp  as  the 
Construction  Lender  for  other  Projects. 
However,  there  is  no  commitment  that 
requires  Citicorp  to  be  the  Construction 
Lender  for  all  of  the  Projects  and  Crow 
may  choose  a  different  Construction 
Lender.  The  applicant  states  that  the 
Plans  are  indifferent  as  to  whether 
Citicorp,  or  some  other  Construction 
Lender,  is  chosen  by  Crow  for  a 
particular  Project  in  the  future.  Neither 
the  Construction  Lender  nor  Crow  has 
had  or  will  have  any  involvement  in  the 
recommendation  made  by  AEW  to  the 
PIC  or  in  the  approval  of  the  investment 
by  the  PIC  for  the  Plans.  Thus,  the 
applicant  represents  that  there  is  not 
now,  nor  will  there  be.  any  scheme  or 
arrangement  between  AEW,  Crow,  and 
Citicorp  or  any  other  Construction 
Lender,  other  than  the  arm's-length  tri- 
party  agreements  described  below, 
regarding  the  proposed  construction  and 
permanent  loan  financing  for  the 
Projects. 


5.  The  Crow  entity  involved  in  any 
particular  Project  will  obtain  interim  or 
construction  financing  on  its  own 
without  any  participation  by  AEW,  the 
PIC  or  any  other  person  acting  for  the 
Plans.  At  the  time  of  closing  of  the 
construction  loan,  the  borrowing  Crow 
entity,  the  Construction  Lender  and  the 
Plans  will  typically  enter  into  a  buy-sell 
agreement,  pursuant  to  which  the 
Construction  Lender  will  agree  to  sell 
and  the  Plans  will  agree  to  buy  the 
particular  mortgage  loan,  subject  to  the 
satisfaction  of  certain  conditions 
described  below,  upon  completion  of 
construction  of  the  Project.  The  buy-sell 
agreement  will  commit  the  Plans  to 
provide  long-term  financing  for  the 
particular  Project.  The  applicant  states 
that  the  buy-sell  agreements  are 
beneficial  to  the  Plans  because  they 
provide  the  Plans  with  assurances  at  the 
time  of  the  closing  of  the  construction 
loan  that  the  Plans  will  only  be  required 
to  provide  the  long-term  mortgage 
financing  for  the  Project  if  the  conditions 
set  forth  in  the  buy-sell  agreements  are 
met.  Such  agreements  provide  for  the 
assignment  of  the  loan  documents  to  the 
Plans  by  the  Construction  Lender  at  the 
time  the  conditions  for  the  long-term 
financing  by  the  Plans  are  satisfied. 

6.  The  applicant  states  that  the  Plans' 
commitment  to  fund  the  long-term  loan 
under  any  buy-sell  agreement  will 
remain  contingent  upon  satisfaction  of 
various  conditions  which  are  designed 
to  protect  the  interests  of  the  Plans  from 
the  economic  risks  involved  in  the 
construction  of  the  Projects.  The  Plans' 
commitment  to  advance  funds  for  the 
long-term  loans  will  require,  as 
determined  by  AEW  and  the  PIC.  that 
the  following  conditions  must  be 
satisfied: 

(a)  Receipt  of  title  insurance  policies 
regarding  the  Plans'  lien  interest  in  the 
Project  with  insxu'ance  coverage  equal  to 
the  amount  of  the  long-term  loan; 

(b)  Receipt  of  legal  opinions  regarding 
the  enforceability  of  the  loan  documents 
and  the  Project's  compliance  with 
zoning  and  environmental  laws  and 
regulations; 

(c)  Receipt  of  certificates  of 
arcUtectural  and  engineering 
professionals  regan^ig  completion  of 
the  Project  in  accordance  with  the 
approved  plans  and  specifications; 

(d)  Evidence  that  certificates  of 
occupancy,  or  similar  occupancy 
permits,  have  been  issued  by  the 
appropriate  governmental  authority; 

(e)  Receipt  of  certificates  of  insurance 
coverage  for  the  Project  including  all- 
risk  casualty  insurance  naming  the 
Plans  as  mortgagees: 


(f)  Receipt  of  an  appraisal  of  the  fair 
market  value  of  the  Project;  and 

(g)  Receipt  of  an  as-built  survey  of  the 
Project  certified  to  the  Plans. 

In  addition,  AEW  represents  that  each 
of  the  Projects  has  or  will  have,  when 
completed,  a  fair  market  value,  as 
established  by  an  independent 
appraisal,  which  is  substantially  in 
excess  of  the  particular  Project's 
construction  costs.  AEW  states  that 
generally  a  particular  Project's 
construction  costs  will  equal 
approximately  84-88%  of  the  Project's 
fair  market  value  at  the  time  the  Project 
is  completed. 

Upon  the  satisfaction  of  the 
conditions  in  the  buy-sell  agreement,  the 
Plans  will  be  obligated  to  advance  the 
committed  loan  funds  in  exchange  for  an 
assignment  of  the  mortgage  notes  and 
other  loan  documents.  Generally,  the 
Plans  will  fund  the  long-term  loan  by 
paying  the  loan  proceeds  to  the 
Construction  Lender.  After  the  closing  of 
the  long-term  loan,  the  Construction 
Lender  will  have  no  continuing  role  in 
either  the  financing  of  the  Project  or  the 
servicing  of  the  loan. 

AEW  will  service  the  long-term  loans 
as  part  of  its  overall  real  estate 
investment  management  agreement  with 
the  Plans.'  All  such  services  are 
disclosed  to  the  Plans  and  approved  by 
the  PIC.  AEW  will  make  certain  that  all 
payments  on  the  long-term  loans  are 
timely  made  and  will  take  all  actions 
necessary  to  safeguard  the  Plan's 
interests  and  insure  Crow's  compliance 
with  the  terms  and  conditions  of  the 
long-term  loans.  All  the  payments  on  the 
long-term  loans  will  be  sent  directly  to 
Bankers  Trust,  the  trustee  of  the  Plans 
for  the  assets  involved  in  the  proposed 
transactions. 

7.  The  applicant  represents  that  buy- 
sell  agreements  have  been  entered  into 
for  the  Four  Projects  involving  the  Plans, 
Crow  and  Citicorp  (together,  the 
Agreements).  The  applicant  requests 
that  the  proposed  exemption  be 
effective  as  of  May  22. 1987,  the  date  of 
execution  of  the  Agreement  relating  to 
the  Plans'  commitment  to  provide  the 
long-term  loan  for  the  "Chase  at 
BeUiesda  Project"  in  Bethesda, 
Maryland.  The  Plans'  commitments 
under  the  Agreements  to  fund  the  long- 
term  mortgage  loans  for  three  of  the 
Four  Projects  are  contingent  upon  the 
satisfaction  of  various  conditions  which 
remain  outstanding  at  the  present  time. 


*  In  this  proposed  exemption,  the  Department  it 
not  proposing  any  exemptive  relief  for  AEW's 
servicing  of  the  long-term  loans  beyond  that 
provided  by  section  406(b)(2)  of  the  Act  and  the 
regulations  thereunder. 


The  applicant  states  that  the  Plans 
funded  the  long-term  loan  for  the 
"Sherwood  Forest  Project"  in  Coral 
Springs.  Florida,  on  September  1, 1988. 

The  Plans'  investment  in  the  Four 
Projects  will  involve  a  total  of 
approximately  $112  million.  Each 
investment  will  take  the  form  of  two 
notes  secured  by  separate  mortgages — a 
first  mortgage  interest  in  the  property 
(the  First  Note)  for  approximately  60 
percent  of  the  development  cost  and  a 
second  mortgage  interest  in  the  property 
(the  Second  Note)  for  the  remaining  40 
percent.  Under  the  First  Note,  the  Plans 
will  receive  interest  only  payable 
monthly  during  its  10  year  term  at  a 
fixed  rate  which  will  be  consistent  with 
the  prevailing  rate  for  such  mortgage 
loans.  Under  the  Second  Note,  the  Plans 
will  receive  interest  only  monthly  during 
its  15  year  term  at  a  fixed  interest  rate 
comparable  to  the  First  Note.  Payment 
of  interest  imder  the  Second  Note  will 
be  derived  in  part  from  a  portion  of  the 
adjusted  gross  receipts  from  the 
property  as  well  as  a  minimum  annual 
payment  of  5%  of  the  second  mortgage 
amount.  If  these  annual  interest 
payments  do  not  equal  the  fixed  per 
annum  base  interest  (approximately  9% 
per  annum),  the  borrowing  Crow  entity 
has  the  right  to  defer  the  remaining 
interest  per  annum  subject  to  certain 
limitations.  These  limitations  are  that  (i) 
the  borrowing  Crow  entity  is  not  then  in 
default  under  the  terms  of  either  the  first 
or  second  mortgage  loan,  (ii)  the 
aggregate  of  all  accrued  and  unpaid 
portions  of  base  interest  does  not  at  any 
time  exceed  15%  of  the  second  mortgage 
loan  amount,  and  (iii)  the  total  loan 
balance  at  no  time  exceeds  90%  of  the 
fair  market  value  of  the  underlying 
property,  as  of  the  most  recent 
appraisal.  All  amounts  of  the  fixed  per 
annum  base  interest  which  are  deferred 
by  Crow  will  be  compounded  monthly. 
If  the  annual  interest  payments  equal  or 
exceed  the  agreed  upon  fixed  base 
interest  (i.e.  approximately  9%  per 
annum),  the  Plans  are  entitled  to  a 
portion  of  the  gross  receipts  on  the 
property  as  "additional  interest 
payments."  However,  the  Plans'  receipt 
of  these  "additional  interest  payments" 
will  be  subject  to  an  interest  rate  ceiling 
calculated  to  yield  to  the  Plans  an 
overall  aimual  internal  rate  of  return  of 
no  more  than  15%  on  the  Second  Note. 
In  addition,  upon  payment  of  the 
outstanding  principal  balance  of  the 
Second  Note,  or  upon  any  default  or 
prepayment  of  the  Second  Note,  the  Plan 
will  receive  a  portion  (at  least  50%)  of 
any  appreciation  of  the  property,  based 
on  the  fair  market  value  of  the  property 
as  determined  either  by  a  sale  of  the 


property  to  an  unrelated  party  or  an 
independent  appraisal.  The  Plans  will 
have  the  right  to  approve  in  advance 
any  sale  of  the  property  during  the  term 
of  the  Second  Note. 

AEW  states  that  the  shared 
appreciation  interest,  which  the  Plans 
will  have  in  the  underlying  properties 
along  with  Crow,  will  allow  the  Plans  an 
opportunity  to  receive  a  better  return  on 
these  investments  than  more 
conventional  debt  financing.  AEW 
states  further  that  Crow's  right  to  defer 
the  payment  of  interest  in  the 
transactions  has  allowed  the  Plans  to 
negotiate  other  terms  in  the  transactions 
which  will  benefit  the  Plans — principally 
the  participation  in  cash  fiow  (i.e.  the 
"additional  interest  payments")  and  the 
shared  appreciation  interest  in  the 
underlying  properties. 

8.  The  applicant  states  that  the 
aggregate  amoimt  to  be  committed  for 
investment  in  the  Projects  by  the  Plans 
will  not  exceed  two  percent  (2%)  of  the 
assets  of  the  Plans,  as  of  the  date  of 
approval  of  each  investment  by  the  PIC. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satis^  the  statutory 
criteria  contained  in  section  408(a)  of 
the  Act  because:  (a)  The  Plans' 
investment  in  each  of  the  Projects  has 
been  and  will  be  reviewed  by  AEW  and, 
in  each  case,  has  been  or  will  be  subject 
to  the  approval  of  the  PIC,  to  ensiu^  that 
the  quality  and  potential  profitability  of 
the  Projects  has  met  or  will  meet  the 
investment  objectives  of  the  Plans  and 
that  each  long-term  mortgage  loan  has 
been  and  will  be  in  the  best  interests  of 
the  Plans;  (b)  the  terms  of  the  long-term 
mortgage  loans  have  been  and  wUl  be 
negotiated  by  AEW  pursuant  to  arm's- 
length  negotiations  with  Crow;  (c) 
neither  AEW  nor  the  PIC  has  dealth  or 
will  deal  with  the  Construction  Lender 
in  the  review,  analysis  and  approval  of 
the  long-term  mortgage  loans  by  the 
Plans:  (d)  neither  Crow  nor  the 
Construction  Lender  has  or  will  have  the 
power  to  act  as  a  fiduciary  with  respect 
to  the  assets  of  the  Plans  involved  in  the 
proposed  transactions;  (e)  no  investment 
management  fee,  advisory  fee, 
underwriting  fee,  or  similar 
compensation  has  been  or  will  be  paid 
to  the  Construction  Lender  by  the  Plans 
with  regard  to  the  proposed 
transactions;  and  (f)  no  more  than  two 
percent  (2%)  of  the  Plans'  total  assets 
will  be  invested  in  the  Projects. 

For  Further  Information  Contact  Mr. 
E.F.  Williams  of  the  Departenmt 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 


William  E.  Pearson,  F.S.C.  Defined 
Benefit  Pension  Plan  (the  Plan)  Located 
in  Owensboro.  KY 

[Application  No.  D-7620J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  contribution,  on  March  15, 
1988,  to  the  Plan  of  certain  agricultural 
real  property  (the  Property)  by  William 
E.  Pearson,  P.S.C.  (the  Employer),  the 
sponsor  of  the  Plan,  provided  the 
Ptoperty  was  valued  at  no  greater  than 
its  fair  market  value  at  the  time  of  the 
contribution;  and  (2)  the  proposed 
guarantee  by  the  Employer  and  Dr. 
William  E.  Pearson  (Dr.  Pearson)  of  the 
Plan's  full  recoupment  of  the 
contribution  value  of  the  Property,  plus 
all  acquisition  and  holding  costs 
associated  with  such  land  upon  its  sale 
to  an  tmrelated  party,  provided  the 
terms  of  the  guarantee  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  effective  as 
of  March  15, 1988  with  respect  to  the 
Employer's  contribution  of  the  Property 
to  the  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  three  participants  and  total  assets 
having  a  fair  market  value  of  $1,461,128 
as  of  June  30, 1988.  The  trustee  of  the 
Plan  (the  Trustee)  is  the  Owensboro 
National  Bank  located  in  Owensboro, 
Kentucky.  Investment  decisions  for  the 
Plan  are  made  jointly  by  the  Trustee  and 
by  Dr.  Pearson.  Dr.  Pearson,  who  owns 
100  percent  of  the  outstanding  stock  of 
the  Employer,  is  a  neurosurgeon 
maintaining  his  medical  practice  in 
Owensboro,  Kentucky. 

2.  On  August  1, 1986,  the  Employer 
acquired  124.36  acres  of  agricultural  real 
estate  located  at  1230  Dodd  Road, 
Richmond,  Kentucky.  The  Property 
consists  of  three  tracts  of  land  and  a 
residence,  all  of  which  are  leased  to 
Messrs.  Dan  and  John  Maupin  (the 
Maupins)  who  are  unrelated  parties.  The 
Employer  acquired  the  Property  from  Dr. 
Pearson  on  August  1, 1986  for  $128,400. 
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The  Property  is  presently  unencumbered 
by  a  mortgage.  Followiag  the  expiration 
of  the  Employer's  lease  with  the 
Maupins  in  1989,  the  Property  will 
continue  to  be  leased  to  unrelated 
parties  under  the  provisions  of  an 
agricultural  lease. 

3.  In  an  appraisal  report  dated  May 
19, 1987,  Mr.  Russell  E.  Major  (Mr. 
Major),  S.R-A.,  an  independent  appraiser 
from  Richmond,  Kentucky,  valued  the 
tracts  comprising  the  Property.  Based 
upon  his  personal  inspection  of  the 
Property  and  market  conditions  as  of 
May  5, 1987,  Mr.  Major  determined  that 
the  Property  had  a  total  fair  market 
value  of  $141,000. 

4.  On  March  13. 1988,  the  Employer 
contributed  the  Property  to  the  Plan.  The 
contribution  was  made  at  a  value  of 
$126,000.*  A  corresponding  deduction  of 
$126,000  was  taken  by  the  Employer. 
The  Plan  paid  no  real  estate  fees  or 
commissiom  in  connection  with  the 
transaction.  Following  the  contribution, 
the  deed  to  the  Property  was  recorded  to 
reflect  the  Plan's  exclusive  ownership  of 
such  real  estate.  In  addition,  the  Trustee 
acted  on  behalf  of  the  Plan  as  the 
independent  fiduciary  with  reject  to 
the  contribution.  Because  the  applicant 
is  aware  that  the  Employer's 
contribution  to  the  Plan  of  the  Property 
has  resulted  in  the  commission  of  a 
prohibited  transaction  in  violation  of 
section  406  of  the  Act,  an  administrative 
exempbon  is  requested  from  the 
Department 

5.  To  insulate  the  Plan  from  loss.  Dr. 
Pearson  and  the  Employer  will 
guarantee  that  the  Flan  may  recoup  in 
full  the  contribution  value  of  the 
Property  plus  ail  acquisition  and  holding 
costs  incurred  with  respect  to  such 
property  upon  its  sale  to  an  unrelated 
party.  For  purposes  of  insuring  their 
ability  to  perform  under  their  guaranty 
a^«ement  with  the  Plan,  the  applicant 
represents  that  Dr.  Pearson  and  the 
Employer  had  combined  net  worths  in 
excess  of  $30a000  as  of  April  29. 1988. 

6.  As  stated  above,  the  Trustee  agreed 
to  monitor  and  represent  the  interests  of 
the  Plan  as  the  independent  fiduciary  at 
the  time  of  the  contribution.  Similarly, 
the  Trustee  agrees  to  monitor  and 
represent  die  interests  of  the  Plan  with 
respect  to  the  enforcement  of  the 
proposed  guarantee.  The  Trustee  states 
that  it  is  a  national  bank  located  in  an 
agricultural  area  and  that  in  its 
fiduciary  capacity,  it  operates  numerous 
farms  and  agricultural  properties.  The 
Trustee  states  that  it  maintains  over 
$200  million  in  assets  under 


*  in  aa  updated  appraiuJ  report  dated  March  31, 
IBSa,  Mr.  Major  deteaniiMd  that  the  Property  had  a 
fair  market  value  of  Sl42.6(X). 


management  of  which  $70  million  is  held 
in  ER^A  accounts.  The  Trustee  also 
represents  that  its  trust  officers  have 
considerable  experience  under  the  Act 
as  fiduciaries  of  plan  accounts.  In  this 
regard,  the  Trustee  explains  that  it 
understands  and  acknowledges  its 
duties,  responsibilities  and  liabilities  as 
a  fiduciary  under  the  Act. 

The  Trustee  represents  that  it  is  not 
related  in  any  way  to  the  Employer  or 
its  principals  through  ownership, 
common  officers  or  directors  or  through 
family  relationships.  The  Trustee  states 
that  it  maintains  a  conunercial 
relationship  with  the  Employer  and  its 
principals  through  deposits  and  loans. 
As  of  Iidy  31. 1988,  the  deposits  of  the 
Employer  and  its  principals  that  were 
held  by  the  Trustee  represented  XA 
percent  of  the  Trustee's  total  deposits. 
Also  as  of  July  31, 1988,  the  outstanding 
loans  made  by  the  Trustee  to  the 
Employer  and  its  principals  represented 
.12  percent  of  the  Trustee's  outstanding 
loans. 

The  Trustee  believes  the  Employer's 
contribution  to  the  Plan  of  the  Property 
was  in  the  best  interest  of  the  Plan  and 
its  participants  and  beneficiaries.  The 
Trustee  explains  that  the  subject 
property  is  productive  farmland  that  is 
located  in  an  agricultural  community 
where  property  values  have  remained 
relatively  stable  and  marketability  is 
high.  Due  to  the  marketable  nature  of 
the  real  estate,  the  Trustee  believes 
there  is  substantially  more  than 
adequate  liquidity  in  the  Plan  to  cover 
the  other  participants'  interests.  As  for 
the  proposed  guarantee  transaction,  the 
Trustee  asserts  that  its  terms  are 
appropriately  stated  and  serve  to 
reinforce  the  coiDinitnieBt«f  Dr.  Pearson 
and  the  En^iloyer  to  safeguard  the 
interests  of  the  Plan. 

The  Trustee  represents  that  before  the 
contiibotion  took  place,  it  examined  the 
Plan's  overall  investment  portfolio.  In 
addition,  the  Trustee  states  tibat  it 
considered  the  Plan's  liquidity  and 
diversification  requirements.  Based 
upon  these  considerations,  the  Trustee 
believes  that  the  contribution  did  not 
contravene  the  Plan's  investment 
objectives  or  policies. 

7.  In  summary,  it  is  represented  that 
the  tranbiictions  satisfy  the  statutory 
criteria  for  an  exemption  luider  section 
408(a)  of  the  Act  because:  (a)  The 
Property  represents  less  than  25  percent 
of  the  assets  of  the  Plan;  (b)  the  Property 
was  appraised  by  a  qualified 
independent  appraiser  (c)  the  Plan  did 
not  pay  any  real  estate  fees  or 
commissions  in  connection  with  the 
contribution:  (d)  the  Employer  and  Dr. 
Pearson  will  guarantee  that  the  Plan 


may  recoup  in  full  the  contribution  value 
of  the  Property  plus  all  acquisition  and 
holding  costs  incurred  with  respect  to 
such  real  estate  upon  its  sale  to  an 
unrelated  party;  and  (e)  the  Trustee, 
which  has  been  and  will  continue 
representing  the  interests  of  the  Plan  as 
the  independent  fiduciary,  has  approved 
and  monitored  the  Employer's 
contribution  to  the  Plan  of  the  Property, 
and  similarly,  approves  and  agrees  to 
monitor  the  enforcement  of  the  proposed 
guarantee. 

For  Farther  Information  Contact:  Ms. 
)an  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  and  Trust  for 
Thermo  Industries,  Inc.  (the  Plan) 
Located  in  Charlotte,  NC 

(Application  No.  0-7629) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  tiie  Code  and  in 
accordance  vdth  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  ^e  Code,  by  reason  of 
section  f975(c)(l)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  continued 
leasing  beyond  June  30, 1989,  of  certain 
improved  real  property  by  the  Plan  to 
Thermo  Industries,  Inc.  (the  Employer), 
provided  the  terms  of  the  transaction 
are  not  less  favorable  to  the  Ran  than 
those  available  in  an  arm's-length 
transaction  with  an  unrelated  third 
party. 

Effective  Date:  If  granted,  the 
exemption  will  be  effective  July  1. 1989. 

Summary  of  Facts  and  RepieMotations 

1.  The  Man  is  a  Profit  Sharing  Plan 
which  had  108  participants  and  net 
assets  of  approximately  $7,212,654  as  of 
September  30. 1987.  The  trustee  (the 
Trustee)  of  the  Plan  and  the 
decisionmaker  with  respect  to  Plan 
investments  is  Mr.  E.  C.  Hunt,  Jr.,  who  is 
also  an  officer  and  shareholder  of  the 
Employer.  Hie  Employer  is  a  wholesale 
distributor  of  air  concfitioner  products. 

2.  Among  the  Plan's  assets  is  a  parcel 
of  improved  real  property  (the  Property) 
located  at  1424  South  Bloodworth  Street 
Raleigh,  North  Carolina.  The  Property 
consists  of  approximately  125,000  square 
feet  of  land  and  is  improved  by  an  office 
building  and  warehouse.  The  Property 
has  been  leased  to  the  Employer  since 
February  23, 1970  and  is  currently  bei^g 
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leased  to  the  Employer  pursuant  to  a 
binding  lease  agreement  which  as 
executed  on  July  1, 1984.  The 
Department  granted  a  previous 
exemption  to  the  applicant  effective  July 
1, 1984  (Prohibited  Transaction 
Exemption  (PTE)  84-171. 49  FR  44821, 
November  9. 1984),  to  permit  the 
continued  leasing  of  the  Property  to  tfie 
Employer  for  a  period  of  5  years,  ending 
June  30, 1989. 

3.  The  Plan  proposes  to  enter  into  a 
new  lease  (the  New  Lease)  with  the 
Employer  which  will  take  effect  on  July 
1, 1989.  The  New  Lease  is  for  a  five  year 
term  ending  on  June  30, 1994  with  an 
option  to  extend,  at  the  discretion  of  the 
Plan's  independent  fiduciary  (see 
representation  #5),  for  an  additional 
period  of  five  years.  The  New  Lease 
provides  for  an  initial  rental  rate  of  the 
greater  of  $7,875  per  month  or  the 
appraised  fair  rental  value  on  July  1, 
1989.  For  each  plan  year  thereafter,  the 
rental  will  be  adjusted  upward  only,  to 
reflect  any  increase  in  the  fair  market 
rental  value  of  the  Property  as 
determined  annually  by  an  MAI 
appraiser  selected  by  an  independent 
fiduciary  on  behalf  of  the  Plan.  The 
terms  of  the  New  Lease  are  triple  net, 
providing  that  the  Employer,  as  Lessee, 
will  pay  for  all  utilities,  maintenance, 
taxes  and  insurance  on  the  Property. 

4.  On  October  ft  1987,  Mr.  W.  Martin 
Winfree,  Jr.,  MAI,  and  Ms.  Nancy  Smith. 
Associate  Appraiser,  of  Worthy  & 
Wachtel,  an  independent  appraisal, 
counsulting.  construction  and  brokerage 
firm  in  Raleigh.  North  Carolina, 
determined  ttiat  the  fair  market  value  of 
the  Property,  as  of  September  30, 1987. 
was  $900,000.  This  amount  represents 
approximately  twelve  percent  of  the 
Plan's  current  assets.  On  October  8, 
1987.  Mr.  Winfree  and  Ms.  Smith 
determined  that  the  fair  market  rental 
value  of  the  Property,  as  of  September 
30, 1987.  was  $7,875  per  month,  or 
$94,500  per  annum. 

5.  Mr.  John  D.  Richards  (Mr.  Richards), 
of  Shearson,  Lehman,  Hutton,  Inc. 
(Shearson)  with  offices  in  Charlotte, 
North  Carolina,  has  been  appointed  to 
act  as  an  independent  fiduciary  for  the 
Plan  with  respect  to  the  New  Lease.  Mr. 
Richards,  who  is  also  the  President  and 
Chief  Executive  Officer  of  Plan 
Administration,  Inc.,  a  corporation 
whose  principal  business  is  the 
administration  of  qualified  retirement 
plans,  states  that  he  has  extensive 
experience  with  the  administration  of 
retirement  plans  under  the  Act.  As  an 
employee  of  Shearson,  he  is  currently 
involved  with  the  investment  of  assets 
of  qualified  employee  benefit  plans 
totalling  approximately  one  hundred 


million  dollars.  Mr.  Richards  represents 
that  he  is  independent  of  the  Employer, 
other  than  his  previous  service  as 
independent  fiduciary  under  PTE  84-171, 
and  is  well  acquainted  with  the 
liabilities  and  responsibilities  of  an 
independent  fiduciary  under  the  Act. 

Mr.  Richards  represents  that  all  of  the 
terms  of  the  prior  exemption  were 
complied  with  and  that  the  lease  of  the 
Property  was  and  continues  to  be  in  the 
Plan's  best  interest.  Prior  to  the 
execution  of  the  New  Lease,  Mr. 
Richards  reviewed  the  plan's  investment 
portfolio,  the  appraisals  of  the  Property, 
the  terms  and  conditions  contained  in 
the  New  Lease  and  determined  that  the 
retention  of  the  Property  by  the  Plan  and 
the  leasing  of  the  Property  to  the 
Employer  under  the  terms  and 
conditions  of  the  New  Lease  are  in  the 
best  interest  of  the  Plan's  participants 
and  beneficiaries.  Mr.  Richards  notes 
specifically  that  the  Property  is  the  only 
real  estate  owned  by  the  Plan,  that  all 
other  investments  of  the  Plan  are  very 
Uquid.  and  that  the  New  Lease  will 
provide  the  Plan  with  a  fair  rate  of 
return  based  upon  annual  independent 
appraisals  and  that  the  Property 
constitutes  an  excellent  investment  for 
the  Plan  with  substantial  opportunity  for 
capital  appreciation,  as  well  as 
continued  rental.  Mr.  Richards  will 
monitor  all  terms  and  conditions  of  the 
New  Lease  and  make  any  decision  for 
the  Pl€m  with  respect  to  the  New  Lease, 
including  supervising  the  retention  of  an 
independent  appraiser  to  provide 
appraisals  for  the  fair  market  rental 
value  of  the  Property  annually  and  will 
take  any  enforcement  action  necessary 
to  protect  the  rights  of  the  Plan  with 
respect  to  the  ftoperty. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  Section 
408(a)  of  the  Act  because:  (1)  The  New 
Lease  was  approved  prior  to  its 
execution  and  will  be  monitored  and 
enforced  by  Mr.  Richards,  the 
independent  fiduciary  for  the  Plan;  (2) 
the  terms  of  the  New  Lease  insure  that 
the  Plan  will  receive  at  least  the  fair 
market  rental  value  of  the  Property  as 
determined  aimually  by  an  MAI 
appraiser  selected  under  the  supervision 
of  the  independnet  fiduciary  for  the 
Plan;  (3)  the  current  fair  market  value  of 
the  Property  represents  approximately 
twelve  percent  of  Plan  assets  and  the 
Property  is  the  only  real  estate 
investment  held  by  the  Plan;  and  (4)  the 
independent  fiduciary  for  the  Plan  has 
represented  that  the  retention  of  the 
Property  by  the  Plan  and  the  leasing  of 
the  Property  to  the  Employer  imder  the 
terms  of  the  New  Lease  are  in  the  best 


interest  of  the  Plans  participants  and 
beneficiaries  and  will  allow  the  Plan  to 
maintain  a  sufficient  liquid  and 
diversified  investment  portfolio. 

For  Further  Information  Contact:  Mr. 
Alan  Levitas  of  the  Department 
telephone  (202)  523-8194  (this  is  not  a 
toll-fi%e  number). 

Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago  (Continental) 
Located  in  Chicago,  Illinois 

(Application  No.  E)-7633] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
408(a),  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  (the  Sale)  of  a 
mortgage  loan  participation  (the 
Participation)  by  Continental  as  trustee 
(the  Trustee)  for  its  collective  fund. 
Continental  Illinois  Investment  Trust  for 
Employee  Benefit  Plans  (CUT),  to 
Continental  in  its  individual  capacity 
(the  Bank),  a  party  in  interest  with 
respect  to  CITT;  provided  that  the  price 
paid  for  the  Participation  is  the  greater 
of  either  the  outstanding  principal 
balance  of  the  Participation  or  the  fair 
market  value  of  the  Participation  on  the 
date  of  the  Sale. 

Simunaiy  of  Facts  and  Representations 

1.  The  Bank  is  a  national,  multiple 
service  banking  institution  which 
conducts  general  commercial,  retail  and 
fiduciary  banking  operations. 
Continental's  trust  department  provides 
a  variety  of  services  to  employee  benefit 
plans  and  other  customers,  including  the 
collective  or  pooled  investment  of  funds 
from  such  plans. 

2.  On  June  14, 1955,  Continental 
established  CUT  for  the  exclusive    - 
investment  and  reinvestment  of  moneys 
from  employee  benefit  accounts.  The 
applicant  represents  that  CUT  is 
operated  in  conformity  with  Regulation 
9  of  the  Comptroller  of  the  Currency.  26 
CFR  9.18(a)(2)  and  Revenue  Ruling  81- 
100.  Continental  is  the  sole  trustee  of 
CUT.  Only  accounts  for  which 
Continental  acts  as  trustee,  co-trustee, 
agent  for  the  trustee(s)  or  investment 
manager  are  eligible  to  participate  in 
CUT  (the  Participating  Trusts). 
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There  are  currently  teven  operating 
sub-funds  under  CUT,  one  of  which  is 
Real  Estate  Fund  No.  1  (the  Fund).  There 
are  Gfty-two  (52)  Participating  Trusts  in 
the  Fund.*  Under  the  terms  of  the 
governing  document  and  from  the 
inception  of  the  Fund  on  February  22. 
1971,  the  Trustee  invested  in  a  variety  of 
equity  properties,  mortgage  loans, 
leasebacks  and  other  real  estate  related 
investments.  Eleven  years  later,  on  May 
31, 1982,  the  Trustee  determined  that 
due  to  downward  trends  in  economic 
conditions  affecting  the  real  estate 
market,  it  would  be  in  the  best  interest 
of  the  Participating  Trusts  to  terminate 
the  Fund.  Therefore,  in  accordance  with 
the  governing  document,  the  Trustee 
segregated  and  placed  into  a  liquidating 
fund  (the  Liqaidatiog  Fund)  all 
properties  held  in  the  Fund  at  that  time. 
Under  die  terms  of  the  CUT  trust 
Participating  Trusts  may  not  %vithdraw 
their  interests  in  any  LiquidatiDg  Fund. 

Promptly  after  the  liquidating  Fund 
was  established,  the  Trustee 
commenced  its  program  of  selling  Fund 
assets  and  distributing  cash  to 
Participating  Trusts.  As  of  September  30, 
1984.  all  properties  had  been  sold  by  the 
Trustee,  except  for  one,  the 
Participation. 

3.  The  Trustee  has  attempted 
unsuccessfully  to  sell  the  Participation, 
first  to  its  co-participants  and  then  in 
the  secondary  market"  As  a  result  the 
Bank  has  offered  to  purchase  the 
Trustee's  remaining  interest  in  the 
Participation.  Accordingly,  the  Trustee 
has  requested  that  die  Department  grant 
an  exemption  with  respect  to  the 
Trustee's  sale  of  the  Participation  to  the 
Bank. 

4.  The  Participation,  originally 
purchased  in  1972,  is  represented  by  two 
notes  (the  Notes)  with  face  amounts  of 
$2,850,000  (Note  A)  and  $50,000  (Note  B). 
Notes  A  and  B  are  secured  by  first  and 
second  mortgages,  respectivdy,  on  a 
147-room  Holiday  Inn  motel  located  at 


»  The  Participating  Tru»t«  include  the  Bdnk's  own 
pension  plan,  the  Continental  ininms  Employee* 
Pemion  Plan,  and  the  Bank'i  401fk)  plan,  the 
Continental  Illinois  Employees  Savings  Incentive 
Plan,  which  together  o«vn  approximately  26%  of  the 
units  in  the  Fund.  The  applicant  represents  that  the 
ownership  of  the  Fund  units  by  the  Bank's  plans  is 
exempt  from  section  406  of  the  Act  by  reason  of 
section  408(b)(8Ki)  of  the  Act  and.  as  sunh,  is  not  the 
subiect  of  the  present  application.  The  Department 
expresses  no  opinion  as  to  the  availability  of 
section  408(bH8)(i}  in  such  instance. 

*  The  applicant  represents  that  there  is  oo  saell- 
estabiisfaed  secondary  market  for  a  mortgage  ioan 
participatiais  and.  imHke  real  estate,  it  is  not 
marketed  to  the  (enersl  puMic  through  e^ 
advertisement  in  newspapers,  trade  magazines  and 
the  like.  The  generally  accepted  method  of  selling 
this  type  of  inveatment  i*  the  one  utilized  by  the 
Trustee,  a  dicect  matlnting  lo  oooipanies  and 
individaala  known  is  ifae  induatry  (o  buy  such 
Rssets. 


4859  McKiBght  Road,  Pittabingh. 
Pennsylvania.  Under  a  Paitic^iation 
agreement  with  two  other  lenders,  a 
bank  and  a  savings  and  loan  association 
unrelated  to  the  Bank,  the  Trustee 
purchased  *'>%«»th8  or  35%  of  Note  A 
and  %th8  or  44%  of  Note  B.  llie  Notes 
provide  for  level  numthiy  payments  of 
$19,000  (Note  A =$18^867.50  and  Note 
B =$332.50)  including  principal  and 
interest  at  7%.'nie  Notes  mature  with  a 
balloon  payment  on  September  1, 1990. 
The  borrower  is  also  required  to  pay 
12V^%  of  adjusted  gross  revenues  in 
excess  of  $400,000  on  a  quarterly  basis. 
These  payments  are  used  to  increase  the 
yield  to  a  maximum  of  10Vt%,  with  the 
excess,  if  any,  applied  to  reduce 
principal.  The  applicant  represents  that 
the  present  borrower  has  never  been  in 
default  on  any  payment  of  principal  or 
interest. 

5.  On  March  17, 1988,  the  Trustee 
engaged  the  services  of  Appraisal 
Research  Counselors,  Ltd.  (ARC)  of 
Chicago,  Illinois,  to  value  the 
Participation  and  negotiate  the  Sale 
between  the  Trustee  and  the  Bank.  ARC 
specializes  in  providing  real  estate 
valuation  and  counseling  advice  to 
corporations,  financial  institutions  and 
fiduciaries  and  has  assumed  major 
responsibilities  with  respect  to  the 
valuation  of  real  estate  and  real  estate- 
related  assets.  Its  assignments  have 
required  consideration  of  investment 
criteria,  sales  strategies  and  valuations 
for  mortgage  lending  and  corporate 
planning,  among  others.  The  applicant 
represents  that  ARC  is  not  affiliated 
with  either  the  Bank  or  the  Trustee  and 
that  ARC  received  an  average  annual 
billing  from  the  Bank  and  the  Trustee  of 
less  than  1%  over  the  past  five  years 
(1983  through  and  including  1987).  ARC 
appraised  the  fair  market  value  of  the 
Participation  as  of  April  16, 1988  and 
updated  such  report  on  August  22, 1988, 
determining  the  Participation's  fair 
market  value  to  be  $5604)00. 

Based  upon  its  appraisal,  ARC  will 
negotiate  with  the  Bank  the  discount 
rate  to  be  used  in  valuing  the  remaining 
mortgage  payments  (and.  thus,  the 
"purchase  price"  of  the  asset)  to  be 
applied  at  the  time  of  the  actual  sale. 
The  rate  will,  in  ARC'S  opinion,  satisfy 
the  requirements  of  section  404(aKl)  of 
the  Act.  The  applicant  represents, 
however,  that  in  any  event  the  Fund 
will  receive  the  greater  of  tiie 
outstanding  principal  balance  of  the 
Participation  of  its  fair  market  value  on 
the  date  of  the  Sale.  The  applicant 
farther  represents  that  the  Fund  -will  pay 
no  fees  or  commissions  in  connection 
with  the  Sale. 


6.  In  summary  the  applicant 
represents  diat  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  40B(a)  of  the  Act  because:  (a) 
The  Trustee's  sale  of  the  Fund's 
Participation  to  the  Bank  will  be  a  one- 
time transaction;  (b)  The  Sale  will  be 
consummated  for  cash;  (c)  The  Fund  will 
receive  a  price  for  the  Participation 
equal  to  the  greater  of  either  the 
outstanding  principal  balance  or  the  fair 
market  value  of  the  Participation,  as 
established  by  a  qualified,  independent 
appraiser,  as  of  the  date  of  the 
transaction;  (d)  The  Fund  will  pay  no 
fees  or  commissions  in  connection  with 
the  transaction;  and  (e)  The  transaction 
will  facilitate  the  liquidation  of  the 
Fund's  sole  remaining  asset  and  the 
distribution  of  Fund  proceeds  to  the 
Participating  Trusts. 

FOR  FUfrTHCR  IMFOflMATKNt  COffTACT: 

Mrs.  Betsy  Scott  of  the  Department, 
telephone  (202)  52S-8194.  (This  is  not  a 
toll-free  number.) 

Dr.  Leroy  Young.  Inc.  Profit  Sharing 
Plan  and  Trust  (the  Pbn).  Located  in 
Moora,  Oklahoma 

(Application  No.  D-7731] 

Proposed  exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408{a]  of  the  Act 
and  section  4975(c)(2)  of  tiie  Code  and  in 
accordance  with  the  prooedtires  set 
forth  in  ERISA  Procedure  75^1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b](2]  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
two  adjoining  parcels  (the  Parcels)  of 
unimproved  real  property  to  Dr.  Leroy 
Young,  Inc.  (the  Employer),  die  sponsor 
of  the  Plan;  provided  that  the  sale  price 
is  the  greater  of  the  total  cost  to  the  Plan 
of  acquiring  and  holding  the  Parcels  or 
the  fair  market  value  of  the  Parcels  on 
the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  which  has  seven  participants  and 
approximately  $125,823  in  assets,  as  of 
January  31, 1988.  The  trustee  and 
achninistrator  of  the  Plan  is  the 
Employer,  which  is  located  at  624  NW. 
5th  Street,  Moore,  Oklahoma.  Leroy  E. 
Young,  D.O.  (Dr.  Young)  is  a 
shareholder,  officer,  director,  and 
employee  of  the  emjAayer.  Dr.  Young's 
account  in  the  Plan  as  of  January  31, 
1988,  is  worth  $72,852. 
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2.  The  Plan  purchased  the  two  Parcels, 
(Parcel  A  and  Parcel  B)  from  the 
American  First  Title  and  Trust  Co.,  an 
unrelated  third  party,  on  September  26, 
1985,  and  December  30, 1985, 
respectively.  The  aggregate  purchase 
price  for  the  Parcels  was  $144,116.  The 
Plan  paid  $97,108  and  $47,008, 
respectively,  for  Parcel  A  and  Parcel  B. 
The  Parcels  constitute  99.35%  of  the 
assets  of  the  Plan  and  99.3%  of  the 
assets  of  Dr.  Young's  account  in  the 
Plan. 

At  the  time  the  Plan  acquired  the 
Parcels  it  was  represented  that  the  Plan 
would  benefit  from  the  appreciation  in 
the  value  of  the  Parcels  and  from  the 
rental  to  the  Employer  of  a  building 
which  the  Plan  intended  to  erect  on  the 
Parcels.''  However,  it  is  represented  that 
the  Plan  has  not  erected  a  building  nor 
any  other  form  of  improvement  on  the 
Parcels.  Since  1985  when  the  Plan 
acquired  the  Parcels,  the  Plan  has 
expended  only  $208.90  in  real  estate 
taxes  on  the  Parcels.  It  is  represented 
that  neither  Dr.  Young  nor  any  other 
party  in  interest  has  used  the  Parcels  in 
any  way  and  that  Dr.  Young  has 
permanently  abandoned  all  plans  to  use 
the  Parcels  for  any  personal  or  business 
purpose. 

In  January  1987,  Dr.  Young  listed  the 
Parcels  for  sale  with  a  real  estate 
company  for  two  months.  However, 
such  listing  produced  no  inquiries  and 
would  have  subjected  the  Plan  to  the 
expense  of  a  commission  if  a  sale  bad 
resulted.  It  is  represented  that  economic 
conditions  in  the  Oklahoma  City  area 
have  depressed  real  estate  sales,  and 
that  a  large  number  of  similar  properties 
are  being  offered  for  sale  at  prices 
discoimted  from  50%  to  75%  of  market 
value  as  the  result  of  foreclose 
proceedings.  For  these  reasons.  Dr. 
Young  believes  it  is  unlikely  that  the 
Plan  will  be  able  to  sell  the  Parcels  at 
the  appraised  fair  market  value  to  an 
unrelated  third  party. 

3.  J.  Bill  UtUe,  M.AJ.,  (Mr.  UtUe)  in 
conjunction  with  Jim  R.  Artman  (Mr. 
Artman),  of  J.B.  Little,  Inc.  in  Norman, 
Oklahoma,  appraised  both  of  the 
Parcels,  as  of  February  12, 1988,  at  a 
total  value  of  $125,000. 

Parcel  A  is  described  as  Lot  13.  Block 
6  and  consists  of  approximately  24.100 
square  feet.  Parcel  B,  located  at  Lot  12, 
Block  6,  is  adjacent  to  Parcel  A  and 
consists  of  23,500  square  feet.  Both 
parcels  are  zoned  moderate  industrial 
and  are  located  in  the  Gateway 
Industrial  Park  in  Oklahoma  City, 


Oklahoma.  In  the  opinion  of  Mr.  Little 
and  Mr.  Artman,  Parcel  A.  a  comer  site, 
is  valued  at  $84,000,  and  Parcel  B,  an 
interior  lot  is  valued  at  $41,000.  It  is 
represented  that  neither  of  the  parcels 
has  any  special  value  to  parties  in 
interest  with  respect  to  the  Plan. 

Mr.  Little  and  Mr.  Artman  represent 
their  independence  in  that  neither  have 
present  or  contemplated  interests  in  the 
Parcels  or  bias  with  respect  to  the 
parties  involved,  nor  was  their 
employment  contingent  on  the  value 
reported.  Mr.  Little  represents  he  is 
qualified  to  value  the  Parcels  in  that  he 
is  a  member  of  the  American  Institute  of 
Real  Estate  Appraisers  and  has  since 
1957  been  engaged  in  the  general  real 
estate  appraisal  practice.  Mr.  Artman's 
qualifications  include  associate 
membership  in  the  Society  of  Real 
Estate  Appraisers  and  experience  since 
1973  as  a  staff  appraiser  or  independent 
fee  appraiser  with  various  corporate 
entities. 

4.  The  Employer  proposes  to  pturchase 
the  Parcels  from  the  Plan  for  cash  in  the 
amoimt  of  the  greater  of  the  cost  to  the 
Plan  in  acquiring  and  holding  the 
Parcels  or  the  fair  market  value  of  the 
Parcels  on  the  date  of  sale.  It  is 
represented  that  the  Plan  has  not  and 
will  not  incur  any  expense  in  connection 
with  the  proposed  sale  of  the  Parcels  to 
the  Employer.  The  employer  maintains 
that  the  sale  of  the  Parcels  would  be  in 
the  best  interest  of  the  Plan  in  that  it 
will  restore  liquidity  to  the  Plan  and 
would  allow  the  trustee  to  make 
prudent,  diversified  investments  which 
would  earn  a  reasonable  return.  Further, 
the  Employer  argues  that  economic 
conditions  in  the  Oklahoma  City  area 
may  remain  such  that  the  value  of  the 
Parcels  may  continue  to  decline 
resulting  in  a  greater  loss  in  the  value  of 
the  assets  of  the  Plan  than  has  already 
occurred.*  It  is  represented  that  the 
Parcels  have  no  special  value  to  the 
Employer.  The  employer  has  stated  it 
intends  to  continue  attempts  to  sell  the 
Parcels.  If  the  sales  effort  is 
unsuccessful,  the  Employer  represents 
that  there  is  a  remote  possibility  that  in 


'  The  Department  herein  is  not  proposing  relief 
for  any  violation  of  Part  IV  of  the  Act  which  may 
have  arisen  as  a  result  of  the  ac<)uisition  or  holding 
of  the  Parcels  by  the  Plan. 


•  The  Employer  represents  thai  its  purchase  of  the 
Parcels  from  the  Plan  at  the  greater  ot  the  cost  to 
the  Plan  to  acquire  and  hold  the  Parcels  or  the  fair 
market  value  will  not  cause  the  Plan  to  exceed  the 
limitations  of  section  415  of  the  Code,  because  the 
realized  gain  represents  Plan  earnings  and  not  an 
employer  contribution.  For  the  same  reason,  the 
transaction  would  not  subject  the  Employer  to  the 
excess  contribution  penalty  imposed  by  section 
4972  of  the  Code.  However,  even  if  the  gain  on  the 
sale  is  deemed  to  be  an  employer  contribution,  such 
would  not  violate  section  415,  because  contributions 
to  the  Plan  are  discretionary  and  can  be  controlled. 
It  is  also  represented  that  the  gain  on  the  tale  will 
be  allocated  in  proportion  to  the  compensation  of 
all  participants,  so  as  not  to  viuiate  section  401(a)(4) 
of  the  Code. 


the  future  the  Parcels  could  be  used  in 
its  business. 

5.  Melvin  R.  Camp  (Mr.  Camp],  Vice 
President  and  Trust  Officer  of  First 
National  Bank  and  Trust  Company  of 
Stillwater,  Oklahoma,  has  reviewed  the 
proposed  transaction.  As  a  trust  officer 
of  a  bank,  Mr.  Camp  is  aware  of  the 
depressed  real  estate  values  in  the 
Oklahoma  City  area.  In  Mr.  Camp's 
opinion,  the  purchase  of  the  Parcels 
from  the  Plan  by  the  Employer  at  no  loss 
of  principal  to  the  participants  is 
prudent  and  in  their  best  interest. 

6.  In  summary,  the  Employer 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  sale  of  the  Parcels  by  the  Plan 
to  the  Employer  is  a  one  time 
transaction  for  cash; 

(b)  The  Plan  will  be  able  to  improve 
the  liquidity  of  the  Han's  assets  with  the 
proceeds  of  the  sale; 

(c)  The  Plan  will  receive  the  greater  of 
the  cost  to  the  Plan  to  acquire  and  hold 
the  Parcels  or  the  fair  maricet  value  on 
the  date  of  sale  as  determined  by  a 
qualified  independent  appraiser  and 

(d)  The  Plan  wrill  incur  no  expenses  as 
a  result  of  the  sale  of  the  Parcels. 

FOft  RWTHER  INFORMATION  CONTACT 
Angelena  C  Le  Blanc  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Genera/  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2]  of  the  Code  does  not  reUeve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  persons  fit)m  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a]  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
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in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  [)C,  this  21  st  day  of 
December,  19B& 
Robert  J.  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  88-29577  Filed  12-23-88;  8:45  am] 
BILLING  CODE  4S10-»-ll 


[Prohibltad  Transaction  Exemption  88-106; 
Exemption  Application  No.  D-7361  at  al.] 

Grant  of  Individual  Exemptions; 
Spencecilff  Corporation  Profit  Sharing 
Plan,etaL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  doctunent  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 


notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1976,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978}  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975],  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

SpencecUff  Corporation  Profit  Sharing 
Plan  (the  Plan),  Located  in  Honolulu, 
Hawaii 

[Prohibited  Transaction  Exemption  88-106; 
Exemption  Application  No.  7361] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  certain  real  property  (the 
Property)  to  Spencecliff  Corporation  (the 
Employer)  and  the  transfer  of  an 
existing  lease  on  the  Property  from  the 
Plan  to  the  Employer,  provided  the  Plan 
receives  no  less  than  fair  market  value 
for  the  Property  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10, 1988,  at  53  FR  21939. 

Written  Comments:  The  Department 
received  a  written  comment  on  the 
proposed  exemption  from  several 
employees  of  the  Employer.  The 
commentators  stated  that,  while  they  do 
not  oppose  the  sale  of  the  Property  to 


the  Employer,  they  are  concerned  as  to 
whether  the  Plan  will  in  fact  receive  fair 
market  value.  They  asked  who  is 
selecting  the  appraiser  and  stated  their 
dissatisfaction  with  a  statement  simply 
that  the  appraiser  is  unrelated  to  the 
Employer.  The  commentators  suggested 
that  at  least  two  other  appraisers  should 
be  selected  because  Hawaii's  real  estate 
market  is  very  volatile  and  that  an 
average  of  the  appraisals  should  be 
utilized. 

The  commentarors  also  asked  why  the 
lessor's  interest  is  the  relevant  value  in 
the  appraisal  rather  than  a  fee  simple 
interest  and  stated  that  they  are  not 
convinced  that  in  this  case  the  income 
approach  is  the  relevant  method  of 
appraisal. 

The  applicant  reviewed  the  comment 
letter  and  responded  that  the  appraisal 
in  the  application  was  conducted  by  an 
appraiser  who  has  worked  with  the  Plan 
over  a  number  of  years,  who  has 
conducted  aimual  valuations  of  the 
Property  and  who  is  quite  familiar  with 
the  Property  and  its  potential  market.  In 
response  to  the  comment  letter's 
statement  concerning  the  volatility  of 
the  real  estate  market  in  Hawaii,  the 
applicant  states  that  this  is  applicable  to 
the  resort  area  of  Waikiki  and  certain 
residential  areas  but  is  not  true  in  the 
case  of  the  Property. 

According  to  the  applicant,  the 
appraised  value  of  the  Property 
contained  in  the  application  takes  into 
account  the  fee  simple  value  of  the 
Property  as  well  as  the  rental  income 
presently  being  derived  from  the  current 
tenant.  In  the  real  estate  industry,  the 
product  being  sold,  where  it  is 
encumbered  by  a  tenant  lease  and  the 
fee  ownership  is  available,  is  called  a 
"leased  fee  interest."  The  applicant 
states  that  this  type  of  product  attracts 
passive  real  estate  investors  and  not 
buyer/users,  because  the  latter  cannot 
put  such  property  to  their  preferred  use 
until  the  current  lease  expires.  As  a 
leased  fee  interest,  the  present  fee 
simple  value  and  future  rental  income 
stream  from  the  current  user  were  taken 
into  account  in  arriving  at  the  then 
present  value  of  the  Property. 

The  applicant  notes  also  that  the 
appraiser  valued  the  Property  according 
to  market  comparable  and  replacement 
cost  and  determined  that  the  income 
approach  has  the  most  relevant  value. 
"The  applicant  believes  that  the  income 
approach  to  value  is  also  the  most 
meaningful  in  terms  of  this  kind  of  real 
estate  market. 

The  Department  has  considedred  the 
entire  record,  including  the  comment 
letter  and  the  applicant's  response  to  the 
comment  letter,  and  has  determined  to 
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grant  the  exemption  as  it  was  proposed. 
The  Department  further  notes  that  a 
condition  of  the  exemption  is  that  the 
sale  take  place  at  no  less  than  fair 
market  value  at  time  of  sale. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Kelty  of  the  Department,  telephone 
(202)  523-8883.  (This  is  not  a  toll-free 
number.) 

Worrell  Entmprises,  Inc.  Profit  Sharing 
Savings  Plan  (the  Plan),  Located  in 
Charlottesville,  Virginia 

[Prohibited  Transaction  Exemption  8&-107; 
Exemption  Application  No.  0-7523] 

Exemption 

The  restrictions  of  section  406  (a), 
(b)(1),  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  (the  Sale)  by  the  Plan  to 
Worrell  Enterprises,  Inc.,  the  Employer, 
the  Plan  sponsor  and  a  party  in  interest 
with  respect  to  the  Plan,  of  158  rare 
coins  for  a  sales  price  of  $701,000; 
provided  the  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26, 1988  at  53  FR  43286. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  B.S.  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Tudor  En^eering  Company  Retirement 
Advantage  Plan  (the  Plan),  Located  in 
San  Francisco,  CA 

[Prohibited  Transaction  Exemption  88-108: 
Exemption  Application  No.  0-7630] 

Exemption 

The  restrictions  of  section  406(a],  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale]  of  a  certain  leasehold  interest 
(the  Leasehold)  by  the  Plan  to  the  Tudor 
Engineering  Company,  the  sponsoring 
employer  and  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
consideration  paid  for  the  Leasehold  is 
not  less  than  the  greater  of  either 
$130,000  or  the  fair  market  value  of  the 
Leasehold  on  the  date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  ttiis 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26, 1988  at  53  FR  43287. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Carpenters  |oint  Apprenticeship  and 
Training  Committee  of  Wilmington, 
Delaware,  a/k/a  Local  Union  No.  626, 
United  Brotherhood  of  Carpenters  and 
Joiners  Apprenticeship  Fund  (the  Plan), 
Located  in  Wilmington,  Delaware 

(Prohibited  Transaction  Exemption  88-109; 
Exemption  Application  No.  0-7664) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(l]  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  proposed  purchase  by  the 
Plan  of  a  parcel  of  unimproved  real 
property  (the  Tract),  for  the  total  cash 
consideration  of  $110,000,  from  the 
United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  AFLr<^IO  Local 
Union  No.  626  of  Wilmington,  Delaware, 
a  party  in  interest  with  respect  to  the 
Plan,  provided  the  amount  paid  by  the 
Plan  for  the  Tract  is  not  more  than  fair 
market  value  at  the  time  the  transaction 
is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26, 1988  at  53  FR  43288. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  and  Thrift  Plan  of 
Radiology  Associates  of  Fort  Worth  (the 
Plan),  Located  in  Fort  Worth,  Texas 

[Prohibrted  Transaction  Exemption  88-110; 
Exemption  Application  No.  D-7676] 

Exemption 

The  restrictions  of  section  406(a],  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  an  interest-free 
extension  of  credit  on  April  14, 1986,  to 
the  Plan  by  the  Interfirst  Bank  Fort 
Worth,  N.A.  (now  NCNB  Texas  National 
Bank],  a  fiduciary  and  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  terms  and  conditions  of  the 
extension  of  credit  were  at  least  as 
favorable  to  the  Plan  as  those  which  the 
Plan  would  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 


facts  and  representations  supporting  tlie 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  26, 1988,  at  53  FR  43289. 

Effective  Date:  This  exemption  is 
effective  April  14, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  otlier  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
fransitional  rules.  Furthermore,  tiie  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  Zlst  day  of 
December,  1988. 

Robert ).  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  ofLatwr 
[FR  Doc.  88-29578  Filed  12-23-88;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration,  OfHce  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  re(]uest  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1]  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  abready 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
February  10, 1989.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

address:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 


Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administration  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identiHes  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-88-53).  Fraud  and  forgery 
investigations  relating  to  financial 
claims  for  MIAs,  KIAs,  and  POWs. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-88-54).  Aircraft  engine 
maintenance  records. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-8»-l).  Individual  fitness  and 
weight  management  records. 

4.  United  States  Information  Agency, 
Bureau  of  Educational  and  Cultural 
Affairs,  International  Youth  Exchange 
Staff  (Nl-306-89-6).  Working  papers 
and  chronological  files.  Policy 
documentation  is  scheduled  for 
permanent  retention. 

5.  United  States  Information  Agency, 
Office  of  the  Director.  Executive. 
Special,  Staff,  and  O^ice  Assistants 
(Nl-306-89-11).  Routine  facilitative 
records.  Policy  materials  are  scheduled 
for  permanent  retention. 

Dated:  December  20, 1988. 
Don  W.  Wilson. 

Archivist  of  the  United  States. 

[FR  Doc.  88-29600  Filed  12-23-88;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-424] 

Georgia  Power  Co.  et  ai^ 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  no  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
68,  issued  to  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
and  City  of  Dalton,  Georgia  (the 
licensee),  for  operation  of  the  Vogtle 
Electric  Generating  Plant.  Unit  1,  located 
in  Burke  County,  Georgia. 

Georgia  Power  Company  has 
prepared  combined  Technical 
Specifications  (TS)  for  Vogtle  Electric 
Generating  Plant,  Units  1  and  2.  Those 
TS  will  become  effective  for  Unit  2  when 
the  Unit  2  Operating  License  is  issued. 
The  proposed  amendment  of  December 
12, 1988,  requests  that  the  Unit  1  TS  be 
amended  by  replacing  the  Unit  1  TS 
with  the  combined  Units  1  and  2  TS.  The 
change  items  necessary  to  convert  the 
ciurent  Unit  1  TS  into  the  combined 
Units  1  and  2  TS  are  included  in  this 
amendment  request  and  are  described 
below.  Following  the  descriptions,  each 
change  to  the  TS  is  listed  by  page  and 
change  item  number. 

Item  1  consists  of  editorial  changes 
necessary  to  indicate  combined 
Technical  Specifications.  Item  2  consists 
of  changes  necessary  to  show 
requirements  that  are  different  for  each 
unit.  Item  3  consists  of  editorial  changes. 
Item  4  consists  of  the  control  room 
heating,  ventilation,  and  air  conditioning 
system  (HVAC)  and  chlorine  detection 
system  delection  previously  requested 
by  leter  dated  December  6, 1988.  Item  5 
consists  of  the  enlargement  of  TS  Figure 
5.1-1  and  the  addition  of  TS  Figure  5.1-2 
to  show  details  of  TS  Figure  5.1-1.  Item  8 
removes  the  footnotes  regarding 
Veritrak  transmitter  uncertainty.  Item  7 
adds  sludge  mixing  pump  isolation 
valves  to  TS  3.1.2.6  for  consistency  with 
TS  3.5.4.  Item  8  deletes  footnotes  for 
transition  to  refueling  wpter  storage 
tank  higher  boron  concentration  that  are 
no  longer  applicable.  Item  9  adds 
instrumentation  cross  reference 
footnotes.  Item  10  moves  a  seismic 
instrumentation  footnote  to  the  bases. 


Item  11  adds  the  work  "either"  relative 
to  spent  fuel  pools.  Item  12  changes  the 
location  of  a  free  field  accelerograph. 
Item  13  adds  Unit  2  rooms  requiring  area 
temperature  monitoring.  Item  14  changes 
Unit  1  area  temperature  monitoring  to 
room  D067  from  room  DOBS.  Item  15 
deletes  high  energy  line  break 
instrumentation  for  room  RC41.  Item  16 
adds  a  footnote  to  allow  closure  of  valve 
HV-8809A  or  B  in  Mode  3  as  previously 
requested  by  letter  dated  August  12. 
1988.  Item  17  adds  containment 


structural  integrity  requirements  for  Unit 
2  tendons.  Item  18  adds  a  containment 
pressure  instrument  number  to  TS  3/ 
4.6.1.4.  Item  19  changes  the  diesel 
generator  test  voltage  tolerance  as 
previously  requested  by  letter  dated 
December  6, 1988.  Item  20  deletes  a 
temporary  footnote  for  Unit  1  fuel 
testing  that  has  expired.  Item  21  clarifies 
the  on  site  power  distribution  Action 
Statement.  Item  22  adds  a  reactor 
coolant  system  hot  leg  sample  valve  to 
TS  Table  3.8-1.  Item  23  involves  adding 

TS  Changes 


more  information  to  the  bases.  Item  24 
revises  the  shift  crew  composition  to 
meet  10  CFR  50.54  requirements  for  shif* 
staffing  of  a  two  unit  plant  with  one 
control  room.  Item  25  clarifies  the  shift 
technical  advisor  (STA)  qualifications 
as  previously  requested  by  letter  dated 
October  25. 1988.  Item  26  adds 
references  to  TS  Chapter  6  as  previously 
requested  by  letter  dated  October  25, 
1988.  Item  27  changes  the  fuel  handling 
building  HVAC  heater  requirements  for 
one  heater. 
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Description  and  expianation 


Change  ttie  unit  designator  at  tt>e  txittom  of  each  page  t>y  replacing  "VOGTLE— UNIT  1"  witti  "VOGTLE  UNITS— 1  and 

and  if  present  delete  amendment  numbers  and  change  ban. 

Correct  the  spelling  of  "coolant"  in  Item  2.1.2  (Bases) „ , 

Change  the  index  listing  for  figure  3.1-1  and  3.1-2  to  indicate  that  separate  figures  are  used  for  each  unit.  This  is  done 

adding  two  additional  figures  for  Unit  2  and  designating  their  applicability  by  adding  (Unit  1)  or  (Unit  2)  to  tt>e»r  titles, 

appropriate,  and  adding  an  "a"  or  "b"  to  ttie  figure  numbers,  as  appropriate. 

Add  "(DELETED) '  after  "Chlorine  Detection  System" 

Change  "Loose-Parts '  to  "Loose  Parts"  within  index  item  TaWe  3.3-8 „ 

Change  tfie  index  listing  for  figures  3.4-2,  3.4-3,  and  3.4-4  to  indicate  that  separate  figure*  are  used  for  Unit  1  and  Unit 

Delete  the  spurious  ")"  from  the  title  of  figure  4.7-1 „.._ ...__. ; ,™ .™.. 

Change  "Motor  Operated"  to  "Motor-Operated" 

Add  "(Common  System)"  after  item  3/4.9.12 „> 

Revise  the  index  item  for  Tat>le  B3/4.4-1  to  Indicate  a  separate  table  for  Unit  2 

Add  new  figure  5.1-2  "Effluent  Release  Points"  and  re-number  the  currerrt  figure  5.1-2  as  5.1-3 

Change  "Reports"  to  "Report"  in  3  places  under  index  item  6.8.1 

Cfiange  "parenthesis"  to  "parenttieses"  in  tfie  footrwte.. 

Add  the  phrase  "and  appfy  to  each  unit  unless  apecificaUy  noted" 

Change  "PSIA"  to  "psia"  on  figure  2.1-1 

Delete  footnote  ***  relative  to  Veritrak  uncertainty.. 
Add  a  comma  after  "power"  in  the  first  line  of  tf>e  last  paragraph .. 
Add  a  comma  after  "power"  In  ttie  first  lirie  of  tf>e  first  paragraph.. 
Change  "parenthesis"  to  "parentheses"  in  tt>e  footnote.. 


2" 


Add  tfie  pfirase  "and  apply  to  each  unit  unless  specifically  noted".. 

Add  new  section  3.0.5  to  explain  how  tf>e  combined  Technical  Specifications  apply  to  each  unit. 

Revise  Specification  3.1.1.2  to  indicate  separate  figures  for  Units  1  and  2 - ~ 

Change  "MODE"  to  "MODES"  in  the  APPLICABILITY  statement  change  "the"  to  "an"  and  change  "rod"  to  'YodCs)"  in 

Specification  4.1.1.2a. 
Add  the  appropriate  Unit  2  figures  and  revise  the  Unit  1  figure  titles  to  indicate  that  they  apply  to  Unit  1  specifically — 

Revise  Specification  3.1.1.3  to  include  the  Unit  2  moderator  temperature  coefficient  requirements — 

Change  "core  Hfe"  to  •'Cycle  Mfe"  in  the  LCO.  In  the  APPLICABILITY  statement  move  the  period  from  after  the to 

after  the  word  "only."  Delete  the  "s"  from  "Umits"  in  ACTION  a.1. 
Change to  "*  #"  In  the  APPLICABILITY  statement  and to  "#"  in  the  footnote.  Since  two  footnotes  are 

applied  to  the  same  item,  this  will  avoid  poterttial  confijsion  by  using  a  different  symbol  for  each  footrtote.  Place  tfte 

period  after  "2"  in  the  APPLICABILITY  statement 

Insert  "and"  after  "72'F"  in  Specification  4.1. 2.1. a;  this  is  consistent  with  Specification  4.1.2.2.a. 

Add  the  RWST  Sludge  Mixing  Pump  Isolafion  Valves  as  Specification  3.l.2.6.b.5  and  add  the  associated  ACTION 

statemer.ts  and  SURVEILLANCE  Requirements. 

Delete  the  footnote  which  was  added  to  allow  for  the  initial  transition  from  2000  ppm  to  2400  ppm  txxon  corvientration 

Replace  ttie  footnote  8ymt>ol  "**"  with  "#"  to  avoid  confusion  iwften  the  same  item  has  two  footnotes,  one  indnated  by  * 

and  ttie  other  by  **. 
Relocate  the  figure  fitle. 


•r 


Relocate  the  figure  title  and  cftange  "PERCENT"  to  "percent" 

Relocate  the  figure  title 

Place  the  period  in  the  APPLICABILITY  after  the  word  "POWER"  rather  than  attar  the 

"Under  ttie  voltage/under  fi'equency"  should  be  changed  to  "undervoltage/underfrequency"  in  table  notation 

"setpoint"  should  be  capitalized  in  items  e  and  f  and  a  comma  sfiould  be  added  after  "arid"  in  item  g. 

Add  a  footnote  to  Item  13  of  Table  4.3-1  that  states  "See  Specification  4.3.3.6." 

Add  a  period  after  table  notation  (8) ..__.„.™.™_ „ . 

Add  a  period  after  the  word  "used"  in  tatile  notation  13 _ 

Char>ge  "Emergency  Mode"  to  "Emergency  Filtration  System"  in  item  1 _. 

Add  a to  functional  units  4.c  and  4.  to  refer  to  ttie  existing  Footnote  stating  "*  See  Specification  3.3.3.6.". „ „ 

Add  a  ■**"  to  functional  unit  5  c  and  ttie  associated  footnote  stating  "•  See  Specification  3.3.3.6." 

Add  a  "*"  to  functional  unit  7.b  and  the  associated  footnote  stating  "*  See  Specification  3.3.3.6.' 
Change  "P11"  to  "P-11"  in  item  9.a. 

Add  "(Common  System)"  after  fijnctiorud  unit  11 „ „ 

Change  fijnctional  unit  10  to  "Control  Room  Emergency  Filtration  System  /Kctuafion"  and  change  ttie  applicatile  MODES 

for  items  10.a,  lO.b  and  lO.d  to  apply  when  either  unit  is  in  ttie  specified  MODE.  Change  ttie  minimum  channels 

operable  for  Item  10.a  to  apply  to  either  unit  Change  the  ACTIONS  for  items  lO.c  and  lO.d  to  27d  and  28d  respectively. 

Change  "ttie"  to  "either"  in  table  notation  I 

Revise  ACTION  26  and  add  new  ACTIONS  27  and  28  to  show  the  effects  of  two  unit  operation  and  ttie  Control  Room 

Emergency  Filtration  System. 
Change  "Emergency  Mode"  to  "Emergency  Filtration  System"  in  item  1 „ 
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TS  Chai«]ES— Continued 
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Description  and  exptanation 


Detete  "••*••  from  the  trip  setpoint  cotumn  of  item  l.d _ _ _ _ „ 

Change  "##"  to  "#"  for  functiowal  unit  5J>.  TMa  ie  not  a  change  in  tootrtotes;  it  only  represents  a  change  in  the 

deaignation  of  the  same  footnote. 

Remove  #  from  tfie  Trip  Setpoint  entry  far  items  6Jx1  and  6Ji.2 _. - - 

Change  "Ventilation  Emergency  Mode  Actuation"  to  "Emergency  RItration  System  Actuation.' 

Add  "(Common  System)"  to  item  11 _ 

Delete  the  Won!  "System"  from  Mem  11;  Ms  makes  ttWs  titto  coraistent  with  that  used  in  Table  3.3-2... 

Delete  table  notations  "*  and  #  and  change  taUe  notations  ##  to  tat>te  notation  # „ _ 

Ctwnge  "Emergency  Mode"  to  "Ewargancy  RItralion  System"  in  Mam  1 

Add  a  "•"  after  "High  1"  in  item  1x _.. 

Place  the  "**'  in  item  4.d,  after  the  word  "low"  and  add  a to  item  4.e. 

Add  "**"  to  Msm  5.C  prior  to  "(P-14)  and  a  footnote  stating  See  Specification  4.3.3.6." 

Delete  footnote* .-. _ „ 

Revise  functional  unit  10  and  the  associated  MODE  requirements  of  10.a  and  lO.b  to  reflect  the  requtraments  of  the 

comt>ined  units  1  and  2  Control  Room  HVAC. 
Revise  functional  urwt  10  and  tt>e  MODES  requirement  column  for  lO.d  to  reflect  tf>e  requirements  for  tf>e  combined  units  1 

and  2  Control  Room  UVAC. 

Change  "the"  to  "either"  In  footnote  (2) 

Add  "(Common  System)"  to  item  11 „ „ „ 

Revise  the  APPLICABLE  MODES  column  to  reflect  the  requirements  for  the  oomtMned  units  1  and  2  Control  Room  HVAC..- 
Add  a  footnote to  MODES  3  and  4  fw  item  l.a  that  states  "*  The  Provisions  of  this  specification  are  not  applicable  to 

unit  2  untillts  initiaJ  entry  into  MODE  2". 

Change  'T1E-1211ir'  to  "RE-12117"  in  item  3 

Add  (Common  System)"  after  the  section  titie 

Delete  footr>ote  *  from  Specification  3.3.3J „.. 

Replace  the  plant"  In  SpsctfKation  4.3J.3.2  with  "unit  1." 

Change  'Free  Field  (500  ft  from  containment)"  to  "Free  f=ield  (approximately  225  ft  from  containmant)"  for  item  1.a 

Add  "unit  1"  to  the  seismic  instrumentaton  listed  on  table  3.3-5  items  2.a.  2.b,  2.C.  3.a.  5.a.  and  5i) 

Change  "Free  Field  (SCO  ft  from  corrtainment) "  to  "Free  Field  (approximsrtaly  225  ft  from  containment)"  for  item  la 

Add  "unit  1"  to  seismic  instruraeiMation  Hstad  on  table  4.3-5  items  Zm.  2.b.  2.c,  3.a,  5a  and  5i> 

Add  "(Common  System)"  to  the  title  on  this  paga - — 

Add  a  footnote  to  the  title  of  the  table  that  atataa  "this  inslrumantation  is  common  to  unila  1  and  2." 

Delete  "LP"  which  is  an  abbreviation  of  ttts  word  "toop"  from  item  3  of  table  3.3-7  because  it  is  redundarW 

Add  a  footnote  to  APPtX>\BIUTY  MODE  3  that  states  "The  provisions  of  this  specification  are  not  applicable  to  the  unit  2 

Containment  Radiation  Laval  (High  Range)  Monitors  (loop  0005  and  0006)  until  Its  initial  entry  into  MODE  2". 
Cttange  "Minimum  Channels  Operable"  to  "Minimum  Channels  OPERABLE"  and  change  "minimum  channels  OPERABLE" 

to  "Minimum  Channala  OPERABLE"  ttwoughout  ACTION  statements  30  through  33 
Change  "Minimum  Channals  OpanMe"  to  "tHinimum  Channels  OPERABLE"  and  change  "minimum  channels  OPERABLE" 

to  "MmiflMMi  Channala  OPERABLE"  throughout  ACTION  statwnante  34  through  38. 
Delata  ttw  CNorine  Detoctlon  System  In  accordar)oa  with  the  Tactmical  Specification  C^iange  requested  for  tfw  Control 

Room  HVAC. 

Change  "3/4A3.3.8"  to  3/4A3J." 

Add  "(Common)"  to  item  3.c -. -..»» - « -....„ 

Add  "(Common)"  to  Mams  1.a  and  1.b..„ „ - - 

m  tabto  netilion  #.  add  •  parted  attar  'TMrolion."  m  ACTION  494  change  "if  InM"  to  "H  the  miet"  in  ACTION  49< 

cftange  "remain"  to  'Ysmains".. 
Add  "(Common  tnstnjmentatlon)"  to  Nem  1  In  Table  3.3-11  and  change  "TT'  or  "FT'  to  "ATF'  or  "AFT*  for  the 


Deleto  the  inslrumertts  for  room  RC41 _ - 

Add  the  Unit  2  instruments  and  room  localtona  for  Steam  Qenerator  Slowdown  Line  Isolation  and  Letdown  Line  Isolation  to 

Table  3.3-11. 

Change  "modes"  to  "MODES"  in  the  Footnote _ _ - _ _ 

Add  a  footnote  to  APPUCABtLITY  MODE  3  that  states  "The  provisions  of  this  specification  are  not  ^iplicable  to  Unit  2 

uniN  inWal  entry  of  Unll  2  into  MODE  2.". 

CapHaliza  "Specification"  In  part  4.4.5.5x _ 

Change  "3.4-2  and  3.4-3"  to  "3.4-2a  (Unit  1)  and  3.4-3a  (Unit  1),  Figures  3.4-2b  (Unite  2)  and  3.4-3b  (Unit  ?)." 

Figure  3.4-2  has  been  relabeled  as  3.4-2a  to  Indicate  that  it  applies  to  Unit  1.  The  title  is  revised  lor  clarification 

The  Umt  2  haatup  curve  figure  3.4-2b  has  been  added - 

Figure  3.4-3  has  been  relabeled  as  3.4-3a  to  indicato  that  it  appMaa  to  UnHI.  The  tMa  Is  raviaad  lor  darKication 

Unit  2  CooWoum  Curve  figure  3.4.3b  has  been  added - 

Revise  Specificaiion  3.4.9.3  to  indicate  aeparato  figuraa  for  Uniia  1  and  2 

Change  "GPtA"  to  "gpm." _. _™_... _. 

In  ACXTIOI  Statements  a  and  b.  Inaart  the  word  "Spacifioalion"  balera  "3.4.8J.C" 

Re^label  figure  3.4-4  as  figure  3.4-4a  and  mdicala  that  it  ^ptaa  to  Unit  1 

The  Unit  2  PORV  setpoint  curve  has  been  added  as  figure  3.4-4b- 


Change  "6854  (64%  of  instnjment  span)  gallons"  to  "6854  gaNona  (64%  of  inatiument  span)." - 

Move  the  period  after  the  word  "Open"  in  4.S.1.l.a.2)  to  the  end  of  4.5.1.1^2)  and  move  the  period  in  3.5.l.d  to  the  end 

of  3.5.1  .d. 

Change  "fftode"  to  "MOOE"  in  Urn  MM)» - 

Add  a  footnote  for  valvaa  HV-8e09  A.  B.  that  alalea  "Either  valve  may  be  realigned  in  MOOE  3  for  testing  pursuant  to 

Specification  4.4.6.2.2.". 
Deleto  the  footnote  that  statea  "Until  cencenlraiion  is  initially  raised  to  2400  ppm  from  the  maximum  hmil  auttwrized  prior 

to  Amandmant  No.  1 1 ,  the  raraniuni  boron  oonoanlrakon  kmlt  ia  2000  ppm". 

After  item  d.1)  add  the  word  "and"  and  change  the  comma  to  a  period  after  ham  d.2) 

In  itw  LCO  and  in  ttte  surveaiar>ce  requirements,  add  instrument  Pl-10945 _...—.. 

Correct  the  speUmg  of  "acoeptat»le"  in  4.6.1.8.1.a - 
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3/4 
10 
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6-8;  3/4 
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6-9;  3/4  8- 

3/4 
3/4 
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6-14 
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3/4 

7-3 

3/4 

7-4 

7-4 

3/4 

3/4 
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7-14 

3/4 

3/4 

7-14;  3/4 

7-16 

7-17 

7-19 

7-28 

7-16 

3/4 

3/4 
3/4 
3/4 



3/4 

7-28 

3/4 

7-28 

3/4 

7-31 

3/4 

7-31 .. 

3/4 

7-32 

3/4 

8-1 

3/4 

8-3 

3/4 

8-5 

3/4 

8-5 

3/4 

8-5 

3/4 

8-8 _.. 

3/4 

8-6 

3/4 
3/4 

8-7 

8-7 



3/4 

8-7 

3/4 

8-9 „ 

3/4 
3/4 

8-11 

8-14 



3/4 

6-15;  3/4 
8-17 

8-16 

3/4 

3/4 

8-18. 

3/4  8-22;  3/4 
8-24. 

3/4  8-24 

8-23;  3/4 

3/4 
3/4 
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3/4 

9-16 
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3/4  11-2 

11-S:  3/4 
11-8;   3/4 
11-13;  3/4 

3/4 

11-6 

3/4 

11-10 

0-2 „„ 

11-8 

1-1 



3/4 

R3/4 

R3/4 

1-3 

at/4 

1-3 „. 

B3/4 
B3/4 
R3/4 

2-2 

2-3 

3-3 



R3/4 

3-4 

R.t/4 

3-5 

R.t/4 

3-5 

B3/4 

4-2 

Description  and  explanation 


Section  3/4.6.  has  been  revised  to  incorporate  Unit  2.  This  did  not  result  in  changes  to  Unit  1  requirements,  but,  since  Unit 
2  has  different  surveillance  requirements,  the  ACTIONS  for  Unit  1  were  reformatted  to  indicafe  those  that  correlated  with 
the  surveillances  ttiat  can  be  done  only  on  Unit  1  and  those  ttiat  are  applicable  for  both  units.  The  changes  consist  of 
the  addition  of  ACTION  or  surveillance  statements  that  are  applicable  to  Unit  2  and  changes  that  cleariy  specify  ttie  unit 
or  units  to  which  ttie  various  requirements  apply. 

Change  "not"  to  "no"  in  4.6. 1 .6.b.2 „ 

Insert  the  word  "Specification"  before  3.6.1.7.b  in  ACTION  b _. !....!"II!.!! !.........!...!Z!Z™!Z! 

Delete  "and"  after  4.6.2.2.d.l) 

Move  the  comma  in  ACTION  a  from  after  "provided"  to  before  "provided." 

Add  a  period  after  the  at)t>reviation  of  inches „ 


In  4.7.1.2.1,a.2)  change  instnjment  number  FI-5100  to  FI-15100;  this  corrects  a  typographical  error 

Add  a  footnote  stating  "The  provisions  of  this  specification  are  not  applicable  to  Unit  2  until  ito  initial  entry  into  MOOE  2.".... 

In  4.7.4.6.2  Replace  "Service  Water  Systems"  with  "NSCW." 

Add  "(Common  System)"  to  the  title  of  Specification  3/4.7.6 

Revise  Specification  3.7.6  and  the  association  ACTION  and  surveillance  requirements  for  the  Control  Room  Emergency 
Filtration  System,  to  apply  to  two  unit  operation. 

Delete  the  footnotes  tttat  are  applicable  only  during  the  time  before  the  license  for  Unit  2  is  issued 

Add  a  footnote  stating  "The  provisions  of  this  specification  are  not  applicable  to  Unit  2  until  its  initial  entry  into  MOOE  2.".... 

Change to  "#";  this  avoids  confusion  since  two  footnotes  are  used  to  refer  to  tfte  same  item 

Add  the  Unit  2  rooms  for  area  temperature  monitorir)g „ 

Change  nx)m  D068  to  0067  in  the  list  of  Unit  1  rooms  for  area  temperature  monitoring „, 

Change  "BOOB"  to  "8008." „ 

Capitalize  "specification"  in  ACTION  b 


Change  the  number  1  to  1/2  in  the  componertt  designator  in  order  to  designate  components  of  each  unit 

In  the  page  heading,  change  "3/4.7.13  (Continued)"  to  "PUVNT  SYSTEMS  (Continued)' 

Change  '650  gallons  (52%  of  instrument  span)  of  fuel"  to  "650  gallons  of  fuel  (52%  of  instrument  span)' 

In  4.8.1.1.2.8.4)  Change  "4160  +  170,  -410  volts"  to  "4160  +  170,  -138  volts" 

In  4.e.1.1.2.g.l)  change  "-410"  to  "-125" „ 

Delete  footnote  ##.  regarding  Temporary  Fuel  Oil  Testing  requirements 

Add  "Specification"  before  4.8.1.1.2  in  footnote  ""  and  write  ".007%"  as  "0.007%"  In  footnote  #. 

Correct  the  spelling  of  "Synchronized." 

In  4.8.1. 1.2.h.5).  change  "-410  volts"  to  "-135  volts" „ „. 

Change  "-410  volts"  to  "- 135  volts."  Replace  maintained  within  these  limits"  with  "4160  +  170.  -410  volts  and  80  + 
1.2H2"ln4.8.1.1.2.g.7). 

Insert  "Specification""  before  ""4.8.1.1.2"  in  footnote  

Change  temper  ature"'  to  "temperature"  in  footnote  ## „.._ __™™ 

Delete  the  underline  from  "and"  in  footnote  and  footnote  ## 


Change  1  to  1/2  in  order  to  reflect  both  units  in  the  battery  bank  designators ^ 

Change  1  to  1/2  In  order  to  reflect  both  units  in  the  battery  bank  designators .„ 

Change  the  initial  1  to  1/2  for  tt)e  various  electrical  equipment „ 

Change  "reenergize  the  switchgear  or  distribution  panel  In  the  specified  manner"  to  ""reenergize  the  125  volt  O.C.  bus  In 

tfie  specified  manner." 
Change  "RCS"'  to  "Reactor  Coolant  System." 
Change  "Motor  Operated"  to  "Motor-Operated"  in  the  title  of  table  3.8-1  and  indicate  that  the  valves  exist  for  both  units 

by  preceding  the  valve  designators  with  1/2.  Add  ""Continued"'  after  the  table  number  for  each  page  of  table  3.8-1 

following  the  first  page. 

Add  valve  1/2  HV-2548,  RCS  Hot  Leg  Sample  Valve,  to  those  listed  in  Table  3.8-1 „ 

Add  a  footnote  to  this  page  that  states  "During  initial  fuel  load  for  Unit  2,  the  boron  concentration  limitation  for  the  Unit  2 

refueling  canal  is  not  applicable,  provided  the  Unit  2  refueling  canal  level  is  verified  to  be  below  the  reactor  vessel  flange 

elevation  at  least  once  per  12  hours." 
Add  ""(Common  System)"  to  the  title  of  Specification  3/4.9.12  and  change  "'The  Storage  pool"'  to  "either  storage  pool"  In 

the  APPLICABILITY  and  ACTION  statements. 

Ctiange  4  9.12.d.4  by  replacing  "18  ±  2"'  with  ""20  ±  2".- 

Change  "Figure  5.1-1"  to  ""Figure  5.1-1  and  5.1-2." 


Capitelize  ""Waste  Water  Retention  Basin""  m  Table  4/1 /-I.  Hern  2.a. 
Change  "Specification "  to  "Specifications"  in  ACTION  b 

Correct  the  spelling  of  "omitted""  in  notiatton  ""'• .-. „ 

Add  Bases  for  3.05 „ „ 

Change  "from  the  Unit"  to  ""from  each  Unit"  In  4.11.4.2 „ 

Add  a  comma  after  ""2"  in  the  second  paragraph  and  after  "5"  in  the  third  paragraph  and  change  "the  SHUTDOWN 

MARGIN""  to  ""the  required  SHUTDOWN  MARGIN." 
Add  tf>e  following  sentence  ""Ttie  RWST  contained  water  volume  limit  provided  in  Specification  3/4.1.2.6  is  specified  as 

equal  to  the  confined  water  volume  limit  specified  in  Specification  3/4.5.4  t>ecause  the  water  volume  Hmit  in  specification 

3.4.5.4  is  the  more  conservative  value." 

Change  ""F*H  to  F*H  In  3/4. 1.3.2 

Add  FN*H  to  the  end  of  the  title  for  Bases  Section  3/4  2  2  and  3/4.2.3 _ 

Add  ""(percent)""  after  "INDICATED  AXIAL  FLUX  DIFFERENCE." 

Change  ""Control  Room  Ventilation  Emergency  Actuation  Systems"  to  "Control  Room  Emergency  Filtration  System"  in  Itte 

first  paragraph. 
Replace  the  last  sentence  of  Bases  Section  B3/4.3.3.3  with  '"The  instrumentation  on  Unit  1  is  shared  with  Unit  2  and  ttie 

seismic  instrumentation  and  corresponding  Techk»l  Specificatiorts  meet  the  recommendations  of  Regulatory  Gukle  1.12, 

Revision  1,  April  1974. 

Revise  Bases  3/4.3.3.7  to  indicate  that  chlorine  detection  instrumentation  Is  not  required _ 

Change  "LOOSE  PARF"  to  ""LOOSE  PARTS"  in  the  title  for  Bases  3/4.3.3.8 

Change  "of  equivalent  size  can  be  taken  for  an  synonyntous  with"  to  ""of  equivalent  size  can  be  taken  as  syrxxtymous 

with".  This  is  a  grammatical  change. 
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B«i 
BV* 
B% 

6-1.-. 
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7-1. 
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6-12. 
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6-20. 
6-23. 


Oncription  and  explanation 


The  pressure/temperatuie  limits  tor  Unit  1  and  2  were  derived  using  the  same  methods  Differences  exist  in  the  actual 
reactor  materials  that  resutt  in  different  limits.  Bases  section  3/4.4.9  has  been  revised  to  indode  equivalent  information 
for  Unit  2,  and  the  different  kmlu  for  the  two  units 

Capitalize  "Effective  Full  Power  Years." 

Revise  Table  3/4  4-1  to  indicate  that  it  applies  to  Unit  1.  Delete  the  empty  column,  and  change  "AVG  UPPER  SHELF 
ENERGY"  to  "Upper  shetf  energy." 

Provide  Table  B  3/4  4-1b  for  Unit  2 — 

Revise  the  first  paragraph  In  this  p«ge  to  indicata  separate  heatup  and  cootetown  cuives  tor  Units  1  and  2 

Renumber  this  page  to  B%  4-11.  Oetato  (ha  grid  lines  from  the  figure  for  clarity 

Renumber  this  page  to  B%  4-12  and  show  the  figure  as  also  applicable  to  Unrt  2 _ 

Renunr4>er  this  page  to  B%  4-10  WKJ  revise  the  first  paragraph  to  indicate  separate  heatup  and  ceoldown  figures  for  Units 
1  and  2.. 

Revise  ttm  page  to  indicate  separate  heatup  and  cooWown  curves  and  material  properties  lor  Units  1  and  2 

Add  the  following  sentences  to  the  end  of  the  second  paragraph;  "The  surveillance  requirements  (or  leakage  testing  of 
ECCS  check  valves  ensure  a  failure  of  one  valve  will  not  cause  an  intersystem  LOCA.  In  MODE  3.  with  eitt)er  HV-8809A 
or  B  closed  for  ECCS  check  valve  leak  testing,  adequate  ECCS  ftow  for  core  cooling  in  the  event  of  a  LOCA  Is  e  3sured". 

FT2  should  be  ft*  in  the  second  paragraph  of  BV4.5.4 „ - - 

Add  a  sentence  to  the  first  paragraph  of  Bases  Section  ^4.6.1.6  that  ttatea  "Untt  1  and  Unit  2  containments  satisfy  the 
recommendations  of  Regulatory  GukJe  1  35.  Revi8k>n  2,  Positkjn  C.I. 3.  Therefore,  Unit  2  containment  is  subject  to  visual 
inspection  only  "  Also  revise  this  section  to  indk^te  the  differences  In  the  Unit  1  and  Unit  2  inspectk>ns. 

Add  a  penod  at  the  end  of  the  definitwn  of  "Y." _ 

Change  "Control  Room  Emergency  Air  Cleanup  System"  to  "Control  Room  Emergency  FittratkX)  System"  in  Bases  *'4.7.6... 

Change  "Corrtroi  Room  Emergency  FKtratwn  Cleanup  System"  to  "Control  Room  Emergency  Filtration  System"  in  Bases 
*'4.7.6. 

Revise  sedton  5.1  to  indicate  that  figura  51-1  has  been  supplemented  by  figure  5.1-2  and  that  figure  5.1-2  has  been  re- 
numbered as  5.1.-3. 

Rgure  51-1  has  been  enlarged  to  improve  legiWItty.  The  vicinity  map  has  been  deleted  ..„ ~~ - 

Add  page  5-2a  with  new  figure  5.1-2 »»_..«._...__..„_« ™™.._.« 

Change  tt>e  figure  numl)er  to  51-3 „.__..„. — ....™~. -~ 

Change  the  referer>ce  to  figure  5.1-1  to  a  reference  to  figures  5.1-1  and  5.1-2 ™ 

Insert  new  paragraph  5.6.1.2  which  provides  design  data  for  Unit  2  spent  fuel  racks.  Ranumbar  existing  paragraph  5.6.1.2 
to  5.6.1.3. 

Revise  6.2.2.b  to  reflecat  operattons  with  h»o  reactors 

Revise  table  6.2-1  to  refer  to  shift  composition  for  two  units  with  a  common  control  room - 

Revise  the  footnote  regarding  STA  qualiffcafkjns  to  refer  to  ttie  NRG  Polwy  Statemerrt  on  Engineering  Expartisa  on  Shift 

Add  "inckiding  proposed  change*  to  Chapter  16.3  of  the  Vogtie  Final  Safety  Analysis  Report  <FSAR). "  to  item  6.4.1.6.e 

Change  "this  operating  license"  to  "tt>ese  operating  kcenses" - 

Replace  ";  and"  with  a  period  in  item  1 - 

Add  "(FSAR  Chapter  16.3)"  to  item  6.71.i 


Item  No. 


Change  "the  unit"  to  "ttie  affected  unit"  in  6.6. 1.d _ - - ' 

Change  "the  unit"  to  "eittier  unit"  in  the  first  paragraph  o(  6.8.1.1 ~ ~ - 

Change  "the  unit"  to  "the  plant"  in  6.8.1.3  and  add  footnote*  that  altow  a  singi*  raport  to  be  made  for  UnUa  1  and  2.. 

Change  Reports  to  Report  in  4  places  on  this  page - 

Change  "from  ttie  unit  or  station"  to  "from  each  unit"  in  the  second  paragraph — 

Change  ■Specitkation  3.3.3.10  or  3.3.3.11"  to  "Specification  3  3.3.9  or  3.3.3.10"  in  the  first  paragraph 

Correct  the  spelling  of  "activatad"  in  tha  sacorto  paragraph  of  section  6.11J2 — — ~ 
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Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  Vogtie  Unit  2  operating  license  is 
expected  to  l>e  issued  in  February  1989, 
and  will  utilize  combined  Units  1  and  2 
TS.  The  combined  Units  1  and  2  TS  were 


developed  by  adding  specific  Unit  2 
requirements  to  the  Unit  1  TS.  The  two 
units  are  of  similar  design  with  a  shared 
control  room,  therefore  the  effect  of  the 
changes  is  minor.  During  the 
development  of  the  combined  Units  1 
and  2  "TS  a  number  of  editorial  or  format 
changes  were  added  that  did  not  alter 
the  TS  requirements.  In  addition,  during 
that  time  a  number  of  TS  changes  (items 
4. 16. 19,  25,  and  26)  were  requested  for 
the  Unit  1  TS.  Those  changes  have  been 
incorporated  into  the  combined  Units  1 
and  2  TS  because  it  is  anticipated  that 
they  will  have  been  approved  for  Unit  1, 
prior  to  the  approval  of  the  use  of  the 
combined  TS  for  Unit  1.  The  proposed 
changes  include  any  changes  necessary 
for  Unit  1  to  continue  operation 
following  startup  of  Unit  2. 

All  but  Hve  of  the  changes  (items  12. 
14, 15,  22,  and  27)  represent  format  and 
editorial  changes,  changes  necessary  in 
order  to  incorporate  Unit  2 
requirements,  changes  necessary  to 


distinguish  Unit  1  from  Unit  2.  and 
changes  necessary  to  indicate  that  the 
TS  apply  to  each  unit.  The  changes  in 
the  editorial  and  format  category  do  not 
result  in  a  change  in  the  current  Unit  1 
TS  requirements. 

The  staff  has  reviewed  items  1,  2.  3. 4. 
5,  6.  7.  8.  9. 10, 11, 13, 16. 17. 18. 19,  20.  21, 
23,  24.  25.  and  26  of  the  licensee's 
request  and  has  determined  that  should 
these  items  be  implemented,  they  would 
not  (1)  involve  a  signiHcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  are  administrative 
and  do  not  involve  physical  changes  to 
the  plant,  changes  to  procedures, 
commitments,  or  safety  analyses. 

Also  the  licensee's  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee's 


proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  no  operating  parameters 
or  setpoints  are  changed. 

The  five  changes  (items  12. 14, 15.  22, 
and  27)  that  have  been  incorporated  into 
the  combined  Units  1  and  2  TS  and 
which  are  not  in  the  editorial  or  format 
category  or  are  not  currently  under 
review  are  discussed  below. 

Location  of  Free  Field  Accelerograph 
(Item  12) 

The  location  of  the  Free  Field 
Accelerometer  as  given  in  TS  Table  3.3- 
5  and  4.3-4  was  reviewed  during  the 
development  of  the  combined  Units  1 
and  2  TS  and  determined  to  be 
approximately  225  feet  from  the  Unit  1 
contairunent  rather  than  500  feet  as 
currently  stated  in  Unit  1  TS.  This 
location  has  been  evaluated  relative  to 
seismic  monitoring  requirements. 

The  purpose  of  Uie  "Free  Field" 
accelerometer  is  to  record  a  baseline 
ground  acceleration  time  history  that  is 
representative  of  a  location  that  is  not 
significantiy  influenced  by  the  presence 
of  structures.  This  information  will  be 
used,  along  with  the  more  significant 
acceleration  time  history  information 
collected  from  in-stnicture 
accelerometers.  to  form  the  basis  for  the 
evaluation  that  is  required  following  an 
earthquake.  The  actual  location  of  the 
"Free  Field"  accelerometer  is  225  ft. 
from  the  nearest  Containment  (Unit  1) 
and  approximately  40  ft.  from  the  Unit  1 
Diesel  Fuel  Oil  Storage  Tank 
Pumphouse,  which  is  the  nearest 
structure.  The  instrument  is  located 
within  the  boundaries  of  the  Category  1 
backfill  material  to  avoid  influence  from 
the  in-site  soil.  Any  soil/structure 
interaction  effects  ftt)m  adjacent 
structures  will  tend  to  increase  the 
instrument  spectral  response  at  the 
natural  frequency  of  the  adjacent 
structures  and  result  in  a  conservative 
measurement. 

The  staff  has  reviewed  item  12  of  the 
licensee's  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  accelerometer 
only  records  data  of  an  earthquake. 

Also,  the  licensee's  proposed  changes 
would  not  (2)  create  the  possibihty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  plant  design  is  not  being 
changed.  Finally,  the  licensee's 
proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  accelerometer  is  still 
available  to  record  earthquake  data  for 
evaluation. 


Temperature  Instrumentation  For  Room 
RC41  (Item  15) 

During  the  construction  of  Unit  2.  it 
was  decided  to  eliminate  the  Unit  2 
waste  evaporator.  This  eliminated  the 
need  for  the  routing  of  high  energy 
steam  lines  through  room  RC41  to  the 
Unit  2  waste  evaporator.  Two  high 
temperature  detection  instruments  (ATE 
19722B  and  ATE  19723B)  were  located  in 
this  room  for  the  purpose  of  detecting  a 
temperature  increase  that  would 
indicate  a  ruptiu-e  in  the  high  energy 
steam  line  in  the  evaporator  area.  The 
disconnection  and  capping  of  the  high 
energy  line  outside  of  room  RC41 
eliminated  the  need  for  these 
instruments.  Therefore  these 
instruments  were  eliminated  from  the 
combined  Units  1  and  2  TS. 

The  staft  has  reviewed  item  15  of  the 
licensee's  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  there  is  no  high 
energy  line  in  the  room  for  the 
temperature  instruments  to  monitor  for  a 
high  energy  line  break. 

Also,  the  licensee's  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  temperature  instnmients  do 
not  monitor  any  system  or  component 
Finally,  the  licensee's  proposed  changes 
would  not  (3)  involve  a  significtmt 
reduction  in  a  margin  of  safety  because 
there  is  no  possibihty  of  a  high  energy 
line  break  with  the  high  energy  line 
removed. 

Additional  Value  With  Thermal 
Overload  Protection  Bypass  (Item  22) 

During  the  development  of  the 
combined  Units  1  and  2  TS  an  additional 
valve  was  identified  as  having  a  thermal 
overload  protection  bypass  device  and 
thus  was  added  to  TS  Table  3.8-1.  This 
change  is  also  applicable  to  Unit  1.  "The 
valve  is  for  the  reactor  coolant  system 
hot  leg  sample  line.  The  inclusion  of  this 
valve  does  not  reflect  a  change  in  design 
and  does  not  alter  the  current 
surveillance  requirements. 

The  staff  has  reviewed  item  22  of  the 
licensee's  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  adding  the  valve  to 
TS  Table  3.8-1  reflects  the  approved 
plant  design. 

Also,  the  licensee's  proposed  changes 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 


any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee's 
proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because  no  operating  parameters 
or  setpoints  are  changed. 

Unit  1  Area  Temperature  Monitoring  For 
Room  D067  (Item  14) 

The  rooms  identified  in  TS  3/4.7.10 
contain  safety-related  equipment  that  is 
required  for  safe  shutdown  and  is  not 
served  by  engineered  safety  feature 
HVAC  systems.  Temperature  monitoring 
of  these  rooms  ensiu-es  that  the 
equipment  will  not  be  subjected  to 
temperatures  in  excess  of  their 
environmental  qualification 
temperatures.  During  the  preparation  of 
the  combined  Unit  1  and  Unit  2  TS.  it 
was  determined  that  instrument  IPT- 
11742  (Nuclear  Service  CooUng  Water 
from  Tower  B  to  Pumps]  was  located  in 
auxiliary  building  room  D067  rather  than 
D068.  TS  3/4.7.10  is  tiierefore  revised  to 
add  room  D067  to  the  list  of  rooms 
requiring  temperature  monitoring  and  to 
delete  room  £)068. 

In  regard  to  item  14  of  the  proposed 
amendment  the  licensee  has  determined 
the  following: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated.  The  change 
impacts  only  the  area  temperature  monitoring 
program.  Removal  of  auxiliary  room  D068 
from  the  surveillance  program  does  not  effect 
the  existing  accident  analysis  since  there  is 
no  safety-related  aafe  shutdown  equipment  in 
this  room.  Adding  auxiliary  room  D067  to  the 
area  temperature  monitoring  program  ensures 
that  instrument  lPT-11742  will  not  be 
subjected  to  temperatures  in  excess  of  its 
environmental  qualincation  temperatures. 
This  pressure  transmitter  controls  one  train 
of  the  NSCW  tower  spray  header  inlet  and 
bypass  valves.  Temperature  surveillance  in 
room  D067  «vill  not  affect  the  capability  of 
lPT-11742  to  perform  its  safety-related 
function.  Therefore,  the  consequences  of 
accidents  previously  evaluated  are  not 
signiflcantly  increased. 

2.  The  proposed  change  does  not  create  ttie 
possibility  of  a  new  or  different  kind  of 
accident  than  any  accident  previously 
evaluated.  Removing  auxiliary  building  room 
D068  and  adding  room  D067  to  the  area 
temperature  monitoring  surveillance  does  not 
create  the  potential  for  any  accident  not 
previously  evaluated. 

Room  D068  does  not  contain  any  safety- 
related  safe  shutdown  equipment.  Removal  of 
this  room  from  the  area  temperature 
monitoring  surveillance  does  not  create  the 
potential  for  any  accident  not  previously 
evaluated. 

The  addition  of  room  D067  and  the 
associated  surveillance  temperatures  ensures 
that  the  safety-related,  safe  shutdown 
instrument  lFr-11742  will  not  be  subjected  to 
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temperatures  in  excess  of  its  environmental 
qualification  value.  lPT-11742  is  qualifled  for 
temperatures,  in  excess  of  the  maximum 
temperature  of  room  D067  considering 
postulated  pipe  breaks  and  loss  of  HVAC. 
Surveillance  of  the  temperature  in  room  D067 
will  verify  that  the  maximum  normal 
temperature  for  the  instrument  is  not 
pxceeded.  This  will  assure  that  the 
instrument  aging  used  to  determine  qualified 
life  is  still  valid. 

The  postulated  failure  of  the  valves  (IHV- 
1669A  and  lHV-16e9B)  controlled  by  IPT- 
11742  is  considered  in  Final  Safety  Analysis 
Report  Table  9.2.1-2.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  identified. 

3.  The  proposed  change  does  not 
signiricantly  reduce  a  margin  of  safety. 
Consistent  with  the  basis  of  TS  3/4.7.10.  the 
temperature  surveillance  of  safety-related 
safe  shutdown  equipment  is  maintained. 
Threfore,  this  change  does  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  regarding  item 
14  of  the  proposed  amendment  and 
concurs  with  its  findings. 

Fuel  Handling  Building  Heater 
Requirement  (Item  27) 

During  the  review  of  the  combined 
Unit  12  and  2  TS  a  concern  was  raised 
that  the  TS  4.9.12  value  for  the  Fuel 
Handling  Building  HVAC  system  heater 
dissipation  (18+2  kW)  was  inconsistent 
with  the  design  rating  of  20  kW.  As 
stated  in  ANSI  N509,  the  heater  should 
be  sized  to  ensure  that  the  relative 
humidity  of  incoming  air  will  be  reduced 
to  less  than  70%  to  ensure  that  water 
does  not  buildup  on  the  charcoal 
adsorber  bed.  A  revision  to  the  design 
calculation  for  heater  sizing  indicates  a 
minimum  heat  dissipation  requirement 
of  17k W.  The  design  rating  plus  or 
minus  10%  was  determined  to  be  an 
appropriate  value.  This  change  in  heat 
dissipation  value  does  not  represent  a 
physical  design  change  to  the  heater. 
The  surveillances  which  have  been 
performed  to  date  meet  the  minimum 
value  proposed. 

The  staff  has  reviewed  item  27  of  the 
licensee's  request  and  has  determined 
that  should  this  item  be  implemented,  it 
would  not  [1]  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  surveillance 
requirement  is  being  changed  to  reflect 
plant  design. 

Also,  the  licensee's  proposed  changes 
would  not  (2]  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  physical  plant  design  is  not 
being  changed.  Finally,  the  licensee's 
proposed  changes  would  not  (3}  involve 
a  signiHcant  reduction  in  a  margin  of 


safety  because  the  change  to  the 
surveillance  requirement  is  in  the 
conservative  direction. 

Accordingly,  the  Conunission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  Rnal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building.  7920  Norfolk  Avenue. 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW..  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  are  discussed  below. 

By  January  26, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rule  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  '■ 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  .ifter  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
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license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportimity  for  a  heaing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  David  B.  Matthews: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Arthur  H.  Domby,  Troutman,  Sanders, 
Lockerman  and  Ashmore,  Chandler 
Building,  Suite  1400, 127  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30043, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Burke 
County  Public  Library,  412  Fourth  Street. 
Waynesboro,  Georgia  30830. 


Dated  at  Rockville,  Maryland,  this  20th  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
|on  B.  Hopkins, 

Project  Manager  Project  Directorate  II-3, 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-29619  Filed  12-23-88;  8:45  am] 
BILUNG  CODE  7S9(M)1-M 


[Docket  No.  50-346] 

Totedo  Edison  Co.,  et  at.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  126  to  FaciHty 
Operating  License  No.  NPF-3,  issued  to 
The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1  (the  facility) 
located  in  Ottawa  County,  Ohio.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  revised  Technical 
Specification  Table  3.3-11  to  permit 
bypass  of  Functional  Unit  1,  Main  Steam 
Pressure  Low  Instrument  Channels, 
when  steam  pressure  is  below  700  psig 
vice  650  psig.  It  also  changed  the  main 
steam  line  pressure  for  automatic 
removal  of  the  bypass  to  750  psig  from 
650  psig. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  12, 1988  (53  FR  16920).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  appUcation  for 
amendment  dated  February  29, 1988,  (2) 
Amendment  No.  126  to  License  No. 
NPF-3,  (3)  the  Commission's  related 
Safety  Evaluation  dated  December  19, 
1988,  and  (4)  the  Environmental 
Assessment  dated  December  8, 1988  (53 
FR  49620).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC,  and 
at  the  University  of  Toledo  Library, 


Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville,  Maryland  this  19th  day 
of  December  19e& 

For  the  Nuclear  Regulatory  Commission. 
AUiMt  W.  De  Agazio,  Sr., 
Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projecta-III,  IV,  Vend 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  8&-29620  Filed  12-23-88;  8:45  am] 
MIXING  COOE  7St»41-ll 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Reporting  of  Underground  Storage 
Tanks  Under  Tme  ill 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Request  for  comments. 

summary:  The  Office  of  Management 
and  Budget  (OMB),  in  cooperation  with 
the  Environmental  Protection  Agency 
(EPA),  solicits  comments  on  whether 
owners/operators  of  facilities  managing 
underground  storage  tanks  should  be 
able  to  substitute  the  "Notification  for 
Underground  Storage  Tanks"  form  for 
the  Inventory  reports  required  by 
sections  311  and  312  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  The  Notification  form  is 
currently  required  by  EPA  regulations 
specifically  governing  underground 
storage  tanks.  The  Inventory  reports 
cover  businesses,  including  owners/ 
operators  of  underground  storage  tanks, 
that  use  or  store  hazardous  substances. 
Because  information  provided  on  the 
Notification  and  Inventory  reports 
seems  to  be  similar,  OMB  seeks 
comment  on  whether  Notification  form 
should  be  used  in  lieu  of  the  Inventory 
requirements. 

DATE:  Written  comments  should  be 
received  by  January  26, 1989. 

ADDRESS:  Written  comments  should  be 
submitted  to  "UST/Title  III  Reporting," 
New  Executive  Office  Building,  Room 
3019,  725  17th  Street  NW.,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcus  Peacock,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street  NW.. 
Room  3019,  Washington,  DC  20503.  (202) 
395-3084 


_        .  J*A^**^^      mift^ 
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SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  requires  OMB  to  review 
and  initiate  changes  in  legislation, 
regulations,  and  procedures  to  improve 
the  Federal  government's  collection  of 
information.  In  particular,  OMB  reviews 
information  collections  so  that  they  do 
not  duplicate  information  otherwise 
accessible  to  the  government  (see  5  CFR 
1320.4  and  1320.22(b). 

Current  EPA  regulations  require 
owners  of  underground  storage  tanks 
containing  hazardous  substances  to 
submit  a  one-time  notice  of  the 
existence  of  such  a  tank  to  the 
appropriate  State  agency  (see  40  CFR 
Part  280).  This  notice,  the  Notiflcation 
for  Underground  Storage  Tanks 
(henceforth  "UST  Notification  form") 
includes  information  regarding  the 
location,  size,  and  contents  of  the  tank 
(see  Figure  I).  EPA  estimates  that  tank 
owners,  predominantly  retailers  of 
petroleum  products  such  as  gasoline 
stations,  have  expended  over  600,000 
hours  filing  this  form. 

NLUNO  CODE  311IH>1-M 


Federal  Register  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Notices 


52275 


Notification  for  Underground  Storage  Tanks 


FORM  APPROVED 

OMB  ^0    2SSC  oofce 
iPPBO^AL  E«PiRtS  9-30-9! 


KPA 


nMni«(  Mm  btltdm  «■! 
4UI  Miil..VW..  H 

I.  H 


>■■  Imi^iii  tor  iWi  lanit  to  »i  n«ai  M  ■■•■■•«•  pm  ttiftm 
■iiwtjMWK  Ifcr  dsu  mm6iA.  and  ii]iii|iliiw«  and  ■»»■»»■»  Ihf  ianM.  Sod  f 
i»t  l»  CtiMi.  Iwlimwrti—  Pohn  Braiirii.  PM-223.  U.S.  EimnMamlal  Piumii— Ai—x . 

DC.  20460:  Mirf  M IW  OHk*  •(  IntonMlm and  Roiiiatan  Ailain.  OHic* •(  Mi 

i.  D.C.  20S03.  aiattwd  -Anantnn:  Dnii  CMCmr  Iw  EPA.' 


GENERAL  INFORMATION 


ID  Number 


STATE  USE  ONLY 


DaicHaowvM 


NoHftcalion  n  rrquind  b>  l-rdcnl  law  for  all  undfrfround  tanks  that  kavt  btcfi 
ami  lo  Hurt  rrtulai«d  wlHuncn  iwc*  iamiari  1 .  1*74.  thai  an  m  tht  (round  as  of 
May  (.  NM.  or  ikM  art  broHClM  mo  UH  adtr  Ma  1 1.  IMA.  Ttir  mfonnalian  rtqMMcd 
nm|airfdb%S(clian<M2o(llHRtMMircrCoiHcr>«lion and  Recovery  A(t.|ilCRA). 


1  Ik  primary  purpo«c  ot  ihis  notilicaiinn  program  » lo  locale  and  ctalualr  undei- 
ItKiund  unks  thai  More  or  have  Mored  petroleum  or  ha/ardou^  NUbManccv  It  iv 
expected  that  the  intormaiion  \ou  provide  »ill  be  bocd  on  m\onaM>  available 
rccoidN.  or.  in  ihc  abseiKt  ol  such  records,  your  kno»led|K.  belief,  or  rccolleaton 

Who  Mud  Notify?  Scaion  9U0:  of  RCRA.  as  amended,  reuuires  that,  unless 
evrmpied.  owners  oi  underground  unks  that  store  regulated  substances  must  notify 
designated  State  or  local  agencies  nl  the  existence  ul  their  tanks  Ouner  iiKans  — 

Id  I  in  the  case  ol  an  underground  sinrjge  unk  in  use  on  Nnvcmher  K  IVK4  or 
brought  into  uh'  alter  thai  dale,  anv  person  v  ho  ounv  an  underground  storage  tank 
Used  lor  the  storage,  use.  oi  dispensing  ol  regulated  substances,  and 

(hi  in  the  case  ol  any  underground  storage  lank  in  use  before  November  K.  t9K4. 
hui  no  longer  in  use  on  thai  dan .  any  person  vvhn  owned  such  unk  immediately  helore 
ihi-  drsconiinuaiion  ol  its  usv 

Hhai  Tanki  Art  Included?  l.nderground  sioragi'  tank  is  defined  as  any  one  or 
combinaiion  ol  tanks  thai  1 1 1  is  used  to  contain  an  accumulation  ol  "regulated  sub- 
stances "and  (2l  whose  volume  (including  connected  underground  piping)  is  lift  or 
more beneaihthe ground  Someexamplesarc underground tanksstoring  I. gasoline, 
used  oil.  or  diesei  luel.  and  2.  indusirial  solvents,  pesticides,  herbicides  or  lumiganis 

What  Tankf  Art  EndudiiT  Tanks  removed  Irom  the  ground  arc  not  subieci  to 
notilication  Other  tanks  excluded  Irom  notification  arc 

l.larmoriitsidentialianksol  I.IUUgallonsorlcsscapacity  UKcdlorstoringmotorluel 
lor  noncommercial  purposes. 

2.  tanks  used  lor  sionng  heating  oil  lor  consumptive  use  on  the  premises  where  stored . 

3.  septic  unks. 


4.  pipeline  lacihiies  (including  gathering  linesi  legulaied  under  the  Natural  Cias 
Pipeline  Safety  Act  ol  l%K.  or  the  Hazardous  Liquid  Pipeline  Saletv  Act  ol  WN.  or 
wliKh  IS  an  inirasute  pipeline  tacilitv  regulated  under  SiSic  laws. 

5.  surface  impoundments  pits,  ptwids.  or  lagoons, 
t.  storm  Miei  or  waste  water  collection  systems. 
7.  now  -through  process  unkv. 

1.  lH(uid  inps  or  associated  gathering  hnrsdircctiv  related  to  ml  or  gas  produoion  and 
gathering  ofirtaiions. 

•.  storage  tanks  situated  in  an  underground  area  (such  as  a  basement,  ccllai. 
fflineworking  drift,  shall,  or  tunnell  il  the  storage  lank  is  situated  upon  or  above  the 
surface  ol  the  floor. 

Wtai  SufcManca  Are  Covered?  Tfte  noiificaiion  rcv(uiremcnis  appiv  u>  under- 
ground storage  unks  thai  contain  regulated  substances  1  hi»  includes  anv  substance 
defined  as  hazardous  m  section  (01  |I4|  ol  the  t  omprehcnsivt  tnvironmcnial 
Response.  Compensation  and  Liability  Aciol  IMOlCERCI.Ai  withiheexcepiMWoi 
those  substances  regulated  as  hazardous  wasie  under  Subtitle  C  ol  RCRA  li  also 
includespetroleum.  eg  crudi'oiloranv  luction  ihereol  which  is  huuidai  standard 
conditions  ol  temperature  and  pressure  tbO  degrees  hahrenhcit  and  14  7  p>mnds  pet 
siiuare  inch  absolute  I 

Wktrt  To  Notify?  Completed  notification  forms  should  K-  Mmi  to  ihi-  address 
given  at  the  top  o(  this  page 

Wkoi  To  Notify?  I. Ownersot  underground  storageunksinusrorihai  havchet-n 
taken  out  ol  operation  altci  January  I.  1974.  but  still  in  the  ground,  must  notilv  bv 
May  If.  I9tlh  2.  Owners  who  bring  underground  storage  unks  into  use  alter  Mav  ti. 
IVltfi.  nuisi  notify  within  .Vidays ol  bringing  ihe unks  imo  use 


fVnaHin:  Any  o««tr  «<m>  luio<nii(l«  fiBi  lo  iMMifx  or  lubinin  Mm  i 
•hall  be  Mibicct  lo  a  civil  pcmHy  mm  lo  txtttd  SM.MO  tar  cKb  lank  for  wtach 
notificalioii  ii  MM  |i«t»  or  for  taMck  take  inlonmiM  >  Mbnimed. 


INSTRUCmONS 


Pte»»  type  or  prmf  m  inii  all  iteim  except  '(i|EiMtutv'',in  Sertion  \.  Thit  forni  mutt  be  cotnpletctl  for  each 
location  conUminic  unciencraund  ston|{e  Unks.  If  more  Ititn  5  tanks  are  owned  at  this  locitiati.  pholocopt  tiie 
rrvcne  ait.  and  sUpie  continuatian  sheets  to  tlus  forni. 


Indole  number  of 
cominuation  sheets 
aiuched 


I.  OWNERSHIP  or  TANK(S) 


Owner  Name  (Corporation  Inaividual.  PutMic  Agency,  or  Omer  Entity) 


Street  Address 


County 


City 


State 


ZIP  Code 


Area  Code  Phone  Number 


TypeofOwner  (martiallltmlappfySi) 

O  Current  O  State  or  Local  Govt 


D  Former 


□  Federal  Govt 
(GSAtaciiityl.D  no. 


□  Private  or 
Ck>rporate 

□  OtMiership 
uncertain 


.) 


II.  LOCATION  OF  TANK(S) 


(If  same  as  Section  1 .  marti  box  here  O  ) 
Facility  Namt  or  Company  Site  Identifier,  as  applicable 

Street  Address  or  State  Road,  as  applicable 
County 


City  (nearest) 


State 


ZiPCooe 


Indicate 
number  of 
tanks  at  this 
location 


III  CONTACT  PERSON  AT  TANK  LOCATION 


Name  (If  same  as  Section  I.  mark  box  fiere 


Mark  box  here  if  tank(s) 

are  located  on  land  unthin  i— i 

an  Indian  reservation  or  LJ 
on  other  Indian  trust  lands 


Phone  Number 


IV.  TYPE  OF  NOTIFICATION 


Mark  box  here  only  it  this  is  an  amended  or  subse<tuent  notilication  (or  this  location. 


V.  CERTIFICATION  (Road  and  tlgn  after  completing  Section  VI.) 


I  certify  unoer  penalty  of  law  that  I  have  personally  examined  and  am  familiar  with  ttie  information  submitted  in  this  and  all  attached 
documents,  and  that  based  on  my  inquiry  of  those  individuals  immediately  responsible  (or  obtaining  the  information,  I  believe  that  the 
submitted  information  is  true,  accurate,  and  complete. 


Name  arK]  official  title  of  owner  or  otwrter's  authorized  represontative 


Signature 


Date  Signed 


CONTINUE  ON  REVERSE  SIDE 


EPA  horn  763u'1  Ihavaad  8-S«i 
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Own«rN«iiw<l 


(lromS«ctlonU). 


.  PB^VNOw* 


TESCRIPT^ION  OF  UNDERGROUND  STChAGE  TANKS    Carvpiole  lor  each  Ian*  jl  'hi 


Tank  IdwitWcstlow  N&  (•.g..  A8C-123).  or 
Arbitrarily  AtaigiMd  Scquantiai  Number  (•.9.,  1ZX-) 


1.  Status  of  Tank 
(Mark  aUthat  apply  m) 


Currently  in  Use 

Temporarily  Out  of  Use 

Permanentty  Out  of  Use 

Brought  into  Use  after  5/8/86 


2.EitimafdAge(Yaar») 


3.E«MmaladTotalCapadty(GaMon«) 


4.  Material  ol  Conatnjciion 

(Markonati) 


Steel 
Concrete 

Fiberglass  Reinforced  Plastic 
Unknown 

Otner.  Please  Specify 


^'Sli^SStSfW  CathodicProtectkx, 

Intenor  Lining  (e.g..  epoxy  resins) 

htone 

Unknown 

Ott>er.  Please  Specify 


6.  External  PrDtactton 
(Mark  all  that  ^tplym) 


Cattiodic  Protection 
Painted  (eg.,  aspnaitic) 
Fiberglass  Retnforced  Plastic  Coated 

None 
Unknown 

Other.  Please  Specify 


7.  Piping 
(Mark  ail  Ihal  apply  m) 


Bare  Steel 

Galvanized  Steel 

Fiberglass  Reinforced  Plastic 

Cathodically  Protected 

Unknown 

Other  Please  Speofy 


TMcNa         TankNa 


CZD 


cm 


CZI 


CZZ] 
CUD 


1=1 


8.  Substance  Currently  or  Last  Stored 
in  Greatest  Quantity  by  Vbkjme 

(Mark  aU  that  applymt 


a.  Empty 
b.  Petroleum 

0«sei 

Kerosene 

Gasoline  (including  alcohol  blends) 

Used  Oil 

Other  Please  Specify 

c.  Hazardous  Substance 

Please  indicate  fslame  of  Principal  CERCLA  Sut)stance 

OB 

Chemical  Abstract  Service  (CAS)  No 
Mark  box  (2  if  tank  stores  a  mixture  of  substances 

d.  Unknown 


9.  Additional  Information  (lor  tanks  permanently 
taken  out  of  service) 

a.  Estimated  date  last  used  (mo/yri 

b.  Estimated  quantity  of  substance  remaining  (gal  > 

c.  Mark  box  CS  if  tank  was  filled  with  inert  material 

(eg.  sand,  concrete) 


CZI 


cm 

CZI 


n 


CZ] 


CZI 
CZI 


CZ 


CZII 


CZ 


TankNa         TankNa 


CZI 


CZI 
CZ 


CZ 


CZ 
CZ 


CZ 
CZ 
CZ 
CZ 


CZ 


CZ 
CZ 


CZ 
CZ 


CZ 


CZ 


CZ 
CZ 


CZ 


CZ 
CZ 
CZ 


CZ 


CZ 

CZ 
CZ 
CZ 


CZ 
CZ 


TankNa 


CZ 


CZ 


CZ 
CZ 
CZ 


CZ 
CZ 


CZ 


CZ 


CZ 

CZ 


EP»  Porm  T530- '  >n«v«MI  g.aSi  BevefM 
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Owner  Name  (from  Sectkin  I) . 


Locatkxi  (from  Section  II) 


Page  No. 


.of. 


.Pages 


VII.  CERTIFICATION  OF  COMPLIANCE  (COMPLETE  FOR  ALL  NEW  TANKS  AT  THIS  LOCATION) 


10    installaton  (mark  aH  that  apply): 

LJ  The  installer  has  been  certified  by  the  tank  and  piping  manufacturers. 

LJ  The  installer  has  been  certified  or  licensed  by  the  implementing  agency. 

L— I  The  mstaUatkxi  has  been  inspected  and  certified  by  a  registered  professtonsri  engineer. 

I — I  The  in8tallatk)n  has  been  inspected  and  approved  by  the  implementing  agency. 

I — I  AN  work  listed  on  the  manufacturer's  instaliatk>n  checklists  has  been  completed. 

L— J  Anotfter  mettKXl  was  used  as  aiowed  by  tt>e  implementing  agency  Please  specify: 


1 1 .   Release  Oetectk)n  (mark  ail  that  apply): 
LJ  Manual  tank  gauging. 
LJ  Tank  tightness  testing  with  inventory  controls. 
I—J  Automatic  tank  gaugir>g. 
LJ  Vapor  monitoring. 
LJ  Grourtd-water  monitorirtg. 
I—J  kiterstitial  monitoring  within  a  secorxlary  barrier. 

I I  Interstitial  monitoring  within  secondary  containment 

LJ  Automatk:  line  leak  detectors. 

I I  Line  tightness  testing. 

LJ  Arwtfier  mettKM  aNowed  t>y  the  implementing  agency  Please  specify: 


1 2    Corroskxi  Protection  (if  applicable) 

I — I  As  specified  for  coated  steel  tanks  with  cattHxHc  protection. 
I — I  As  specified  for  coated  steel  piping  with  cathodic  protection. 
LJ  Anotfier  mettiod  aNowed  by  tf>e  implementing  agency.  Please  specify: 


1 3.  I  have  financial  responsibility  in  accordance  with  Subpart  I.  Please  specify: 
Method: 


Insurer: 


Policy  Number: 


1 4.  OATH:   I  certify  that  the  information  concerning  installation  provided  in  item  1 0  is  true  to  the  best  of  my  belief  and  knowledge 
instaNer: 


Name 


Date 


Positkx) 


Company 


EPAFonn  7530- 1  19  8Si 

aujJNO  cooE  iiio-ei-c 


P*qc3 


BEST  COPY  AVAILABLE 
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In  late  1067,  EPA  implemented 
sections  311  and  312  of  SARA  (see  40 
CFR  Part  370).  Section  311  of  SARA 
requires  owners  or  operators  of  facilities 
handling  hazardous  substances  to 
compile  a  list  of  such  substances  (or 
submit  Material  Safety  Data  Sheets 
(MSDSs)  for  these  substances)  that  may 
be  found  at  the  facility.  The  list  must 
contain  the  substances'  chemical  or 
common  names  and  disclose  the 
hazardous  components  of  the  chemicals. 

In  addition,  section  312  requires 
owners  and  operators  to  prepare  an 
Emergency  and  Hazardous  Chemical 
Inventory  Form.  The  form  describes  the 
location,  quantity,  and  characteristics  of 
hazardous  chemicals  that  were  present 
at  a  facility  for  the  previous  year.  (This 
requirement  may  be  fulHlled  by 
submitting  either  a  Tier  One  or  Tier  Two 
form  as  shown  in  Figure  II).  These  two 
Inventory  requirements,  the  list  (or 
MSDSs)  and  the  Emergency  and 
Hazardous  Chemical  Inventory  Form 
must  be  submitted  to  State  governments, 
local  governments,  and  local  Fire 
Departments.  The  chemical  list  or 
MSDSs  must  be  resubmitted  whenever 
they  are  changed  or  updated.  The 
Emergency  and  Hazardous  Chemical 
Inventory  must  be  submitted  by  March  1 
of  each  year.  On  September  24, 1988, 
these  requirements  were  expanded  to 
include  many  facility  operators  who 
have  completed  or  must  also  complete 
an  UST  Notification  form. 
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B.  Issue 

The  UST  NotiHcation  and  Inventory 
reports  were  created  under  two  separate 
statutory  authorities  yet  appear  to 
require  duplicative  reporting  from  part 
of  the  regulated  community.  OMB 
solicits  comments  on  whether  owners/ 
operators  who  have  completed  an  UST 
NotiHcation  form  should  also  be 
required  to  complete  the  Inventory 
reports  under  sections  311  and  312  of 
SARA.  OMB  is  particularly  interested  in 
problems  users  of  the  infonnation  may 
face  if  the  UST  Notifcation  form  is  used 
as  a  substitute  for  the  Inventory  reports. 
These  users  include:  State  Emergency 
Response  Commissions  (SERCs],  Local 
Emergency  Plarming  Committees 
(LEPCs],  and  Fire  Departments.  For 
instance.  OMB  would  Uke  to  know: 

•  Are  SERCi.  LEPCs.  and  Fire 
Departments  interested  in  receiving 
information  on  the  location,  size,  and 
contents  of  underground  storage  tanks 
found  at  businesses  such  as  gasoline 
stations? 

•  Does  the  UST  Notification  form 
include  sufHcient  information  to  satisfy 
the  chemical  listing  requirement? 

•  Does  the  UST  Notification  form 
include  sufficient  information  to 
ascertain  data  requested  on  the 
Emergency  and  Hazardous  Chemical 
Inventory  Form? 

•  How  di£Bcult  would  it  be  for  SERCs. 
LEPCs,  and  Fire  Departments  to  obtain 
the  necessary  information  from  State 
Underground  Storage  Tank  Programs  or 
facility  owners? 

•  To  what  extent  are  the  problems  (if 
any)  of  obtaining  UST  information 
mitigated  if  SERCs.  LEPCs.  and  Fire 
Departments  may  specifically  request 
owners/operators  of  underground 
storage  tanks  to  complete  the  Inventory 
requirements  or  provide  a  copy  of  the 
UST  Notification  form? 

•  Assuming  the  UST  Notification  form 
may  be  used  as  a  substitute  for  section 
311/312  data,  should  EPA  require  the 
form  be  sent  directly  to  section  311/312 
recipients? 

lay  Plager. 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

[PR  Doc.  88-29570  Tiled  12-23-88;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNINQ  COUNaL 

Power  Plant  Amendments:  Columl>ia 
River  Basin  Rsh  and  Wildlife  Program 
and  Northwest  Coneervatlon  and 
Electric  Power  Plan 

AOCNCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  proposed  amendments 
to  the  Colimibia  River  Basin  Fish  and 
Wildlife  Program  and  the  Northwest 
Conservation  and  Electric  Power  Plan, 
hearings  and  opportunity  to  comment 
(Yakima  phase  2  passage). 

summary:  On  November  15. 1982. 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act  16  U.S.C  et  seq.) 
the  Pacific  Northwest  Electric  Power 
and  Conservation  banning  Council 
(Council)  adopted  a  Cohtmbia  River 
Basin  Fish  and  WUdlife  Program 
(program).  Hie  program  has  been 
amended  from  time  to  time  since  then. 
Major  revisions  of  the  program  were 
adopted  in  1984  and  1987.  On  October 
28, 1988  the  Yakima  Indian  Nation 
submitted  an  application  to  amend 
sections  803(b)  and  1403(4.5)  of  the 
program,  to  allow  advance  design  worii 
on  additional  salmon  and  steelhead 
passage  project  in  the  Yakima  River 
Basin.  On  December  15, 1988  the  Council 
voted  to  initiate  rulemalung  pursuant  to 
section  4(d)(1)  of  the  Northwest  Power 
Act  to  amend  these  sections  of  the 
program.  This  notice  contains  a  brief 
description  of  the  background  of  the 
proposal,  e}q)lains  how  to  obtain  a  full 
copy  of  proposed  amendments,  and  how 
to  participate  in  the  amendment  process. 

Public  Comment:  All  written 
comments  must  be  received  in  the 
Council's  central  office.  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon, 
97204,  by  5  p.m.  Pacific  time  on  February 
10. 1989.  Comments  should  be  submitted 
to  Dulcy  Mahar.  Director  of  Public 
Involvement,  at  this  address.  Comments 
should  be  dearly  merited  "Yakima 
Phase  II  Comments." 

After  the  close  of  written  comment, 
the  Council  may  hold  consultations  with 
interested  parties  to  clarify  points  made 
in  written  comment  Consultations  may 
be  held  up  to  the  time  of  the  Council's 
final  action  in  this  rulemaking. 

Hearings:  Public  hearings  will  be  held 


in  Idaho,  Montana.  Oregon,  and 
Washingt<m.  If  jron  wish  to  obtain  a 
schedule  of  the  hearings,  or  more 
information  about  this  process,  contact 
the  Council's  Public  Involvement 
Division,  851  SW.  Sixth  Avenue,  Suite 
1100,  Portland,  Or^on  97204  or  (503) 
222-5161,  toll  fi«e  1-600-222-^355  in 
Idaho,  Montana,  and  Washington  or  1- 
800-452-2324  in  Oregon.  To  reserve  a 
time  period  for  presenting  oral 
comments  at  a  hearing,  contact  Ruth 
Curtis  in  the  PubUc  Involvement 
Division.  Requests  to  reserve  a  time 
period  for  oral  comments  must  be 
received  no  later  than  two  work  days 
before  the  hearing. 

Final  Action:  The  Coimcil  expects  to 
take  final  action  on  the  proposed 
amendments  at  its  Mardi  1989  meeting. 

SUPPtEMENTARY  INFORMATION:  The 

Yakima  River  Basin  in  central 
Washington  has  been  featured  in  the 
program  since  the  first  program  was 
adopted  in  1982.  Woric  to  improve 
salmon  and  steelhead  passage  at 
irrigation  diversion  dams  in  the  Yakima 
VaUey  was  given  high  priority  in  the 
program,  because  the  Yakima  Basin 
holds  miles  of  spawning  habitat  In  the 
first  phase  of  this  passage  improvement 
effort  20  dam-screening  and  fish- 
laddering  projects  were  completed  or 
are  near  completion. 

Phase  2  includes  53  additional 
projects  whose  combined  planning  and 
design  are  estimated  to  cost  $600,000 
($100.000-$200.000  in  the  Fiscal  Year 
1989  and  $400,000  in  Fiscal  Year  1990). 
The  Yakima  Indian  Nation.  Columbia 
Basin  Fish  and  Wildlife  Authority  and 
the  Pacific  Northwest  Utilities 
Conference  Committee  support  the 
amendment  The  proposal  would  speed 
up  the  design  process,  and  would  allow 
the  design  team  that  worked  on  the 
Phase  1  Yakima  passage  project  to 
continue  its  work.  Actual  approval  and 
construction  would  remain  contingent 
on  the  completion  of  subbasin  and 
system  plans. 

For  a  Full  Copy  of  Proposed 
Amendments,  or  Further  Information: 
Contact  Judi  Hertz  at  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon, 
97204.  or  at  (503)  222-5161,  toll  iree  1- 
800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon. 
Edward  Sheet*, 
Executive  Director. 
[PR  Doc.  88-29610  Filed  12-23-88;  8:45  am) 
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Power  Plan  Amendments;  Columiiia 
River  Basin  Fish  and  Wildlife  Program 
agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council]. 

ACTION:  Notice  of  final  amendments  to 
the  Columbia  River  Basin  Fish  and  i 

Wildlife  Program  regarding  Umatilla 
River  flows. 

summary:  On  November  15, 1982. 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act.  18  U.S.C.  839.  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  from  time  to  time  since  then. 
Major  revisions  of  the  program  were 
adopted  in  1984  and  1987.  On  April  14, 
1988,  the  Council  voted  to  initiate 
rulemaking  pursuant  to  section  4(d)(1)  of 
the  Northwest  Power  Act  to  amend  the 
program  to  consider  approving  a  request 
for  the  Bonneville  Power  Administration 
to  provide  funding  for  electric  power  to 
operate  pumps  for  a  flow  enhancement 
project  on  the  Umatilla  River  pending 
congressional  authorization  of 
construction  of  pumps.  On  November  10, 
1988,  the  Council  adopted  amendments, 
and  on  December  15, 1988,  adopted  a 
response  to  comments.  This  notice 
contains  a  brief  description  of  the 
amendment  and  the  final  amendments, 
and  provides  instructions  on  how  to 
obtain  further  information. 

SUPPLEMENTARY  INFORMATtON:  The 

Council  initiated  this  amendment 
process  on  July  14, 1988,  by  issuing  a 
notice  of  proposed  amendments.  The 
notice  outlined  the  background  of  the 
proceeding,  the  issues  involved,  and 
invited  comments  on  the  proposed 
amendments.  The  Council  held  hearings 
on  the  proposed  amendments  on 
September  22  in  Boise,  Idaho,  on 
September  26  in  Yakima,  Washington, 
on  September  28  in  Portland,  Oregon, 
and  on  October  12  in  Missoula, 
Montana.  Consultations  with  interested 
parties  were  held  on  several  aspects  of 
the  proposed  amendments,  and  public 
comment  was  heard  at  several  regular 
Coimcil  meetings.  Written  comment  was 
received  through  October  14, 1988. 

On  October  12,  Congress  passed  the 
Umatilla  Project  Act,  which  addressed 
several  of  the  issues  involved  in  the 
Council's  amendment  process.  The 
Umatilla  Project  Act  authorizes  $42 
million  for  the  Bureau  to  construct, 
operate,  and  maintain  pumping  plants 
for  the  long-term  pumping  project. 
Bonneville  is  directed  to  provide 
pumping  power  for  the  exchange. 


consistent  with  the  Council's  fish  and 
wildlife  program.  A  committee  report 
accompanying  the  Umatilla  Project  Act 
noted  that  Bonneville  has  made  funds 
available  to  provide  for  interim 
pumping,  and  that  Bonneville  is 
expected  to  continue  to  make  such  funds 
available  imtil  the  facilities  authorized 
by  the  Act  are  operating,  as  long  as  such 
pumping  is  consistent  with  the  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(S.  Rep.  1(XM8, 100th  Cong.  2d  Bess., 
page  7). 

On  November  10, 1988,  the  Council 
approved  amendments  to  the  program. 
The  amendments  conform  the  program 
to  the  Umatilla  Project  Act,  by:  (1) 
Approving  interim  pumping  and  making 
minor  changes  in  the  program  measure 
on  long-term  pumping;  (2)  calling  for  the 
Bureau  to  conduct  quantitative 
monitoring  and  evaluation  for  interim 
pumping,  coordinated  with  state  and 
tribal  monitoring  activities  and  other 
Bonneville  and  Council-sponsored 
monitoring  and  evaluation;  (3)  rejecting 
the  request  for  Bonneville  funding  of 
$23,000  in  capital  improvements  to  the 
private  pumps  and  calling  for 
exploration  of  interim  options  for 
augmenting  flows  in  the  upper  part  of 
the  Umatilla  Riven  and  (4)  calling  on  the 
Bureau  to  consult  with  the  Council  and 
other  interested  parties  in  connection 
with  the  report  required  by  the  Umatilla 
legislation  on  water  conservation  and 
other  measures  for  fish.  The 
amendments  also  call  on  Bonneville,  the 
Bureau  of  Reclamation,  the  Oregon 
Water  Resources  Department,  and  other 
parties  to  study  and  report  to  the 
Council  on  possibilities  for  cooperative 
funding  of  water  conservation  measures. 
Finally,  the  amendments  call  for  an 
annual  report  by  the  Oregon  Water 
Resources  Department  on  pumping's 
effect  on  streamflows. 

On  December  15, 1988,  the  Council 
adopted  a  response  to  comments 
explaining  the  Coimcil's  reasoning  in 
adopting  the  amendments. 
FOR  A  FULL  COPY  OF  THE  AMENDMENTS, 
THE  RESPONSE  TO  COMMENTS,  OR 
FURTHER  INFORMATION  CONTACT: 

Ms.  Judi  Hertz  at  the  Northwest  Power 
Planning  Council,  Public  Involvement 
Division,  851  SW.  Sixth  Avenue,  Suite 
1100,  Portland,  Oregon  97204,  or  at  (503) 
222-5161,  toll  free  1-800-222-3355  in 
Idaho,  Montana,  and  Washington  or  1- 
800-452-2324  in  Oregon. 
Edward  Sheets, 
Executive  Director. 

[FR  Doc.  88-29611  Filed  12-23-68:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMM  No.  34-26380;  FN*  No.  600-26] 

SeH-Regulatory  Organizations; 
Clearing  Corporation  for  Options  and 
Securities;  Application  for  Temporary 
Registration  as  a  Clearing  Agenc)^ 
Extension  of  Time  for  Sutrntission  of 
Comments 

On  October  14, 1988,  the  Clearing 
Corporation  for  Options  and  Securities 
("CCOS")  filed  with  the  Commission  an 
application  for  temporary  registration  as 
a  clearing  agency  under  section  17A  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  17Ab2-l.  On 
November  23, 1988,  the  Commission 
published  in  the  Federal  Register  notice 
of  the  CCOS  filing  and  invited  interested 
persons  to  submit  on  or  before 
December  23, 1988,  vmtten  data,  views 
and  arguments  ("comments")  concerning 
the  application  and  the  Commission's 
specific  requests  for  comments  on  a 
variety  of  issues.* 

One  potential  commentator  requested 
an  extension  of  the  time  period  for 
submitting  comments.*  CCOS  responded 
to  that  request  and  generally  opposed 
the  requested  extension.*  The 
Commission  has  determined  to  extend 
the  time  for  submission  of  comments  to 
January  31, 1989.  Persons  desiring  to 
make  written  submissions  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Reference 
should  be  made  to  File  No.  600-26. 
Copies  of  the  application  and  of  all 
written  comments  will  be  available  for 
inspection  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  20, 1988. 
jonatlian  G.  Katy, 
Secretary. 

[FR  Doc.  88-29630  Filed  12-23-88;  8:45  am) 
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>  See  Securitie*  Exchange  Act  Release  No.  28286 
(November  16, 1988),  53  FR  47597. 

'  See  letter  from  Burton  R.  Rissman,  Schiff, 
Hardin  ft  Waite  to  (onathan  C.  Katz.  Secretary. 
Conunission,  dated  December  3. 1988. 

»  See  letter  from  Alan  B.  Cohen.  Cleary.  Gottlieb, 
Steen  ft  Hamilton,  to  (onathan  Kallman.  Assistant 
Director.  Division  of  Market  Regulation,  dated 
December  za  1B88. 
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[ReleaM  No.  34-26374;  File  No.  SR-OTC- 
M-16] 

Seif-Reguiatory  Organizations; 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Ctiange 
Concerning  ttie  International 
institutional  Delivery  System. 

On  October  26, 1988,  the  Depository 
Trust  Company  ("DTC")  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 
88-18)  with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  On  - 
November  10, 1988,  the  Commission 
published  notice  in  the  Federal  Register 
to  solicit  comments  from  interested 
parties.*  No  comments  were  received. 
As  discussed  below,  the  Commission  is 
approving  this  proposal. 

I.  Introduction  and  Background 

The  proposed  rule  change  would 
establish  a  pilot  program  for  the 
centralized,  automated  processing  of 
international,  institutional  trades.  The 
system,  called  the  International 
Institutional  Delivery  ("IID")  System, 
was  developed  at  the  request  of  DTC 
participants.  In  a  1987  memorandum, 
DTC  estimated  that  95%  of  the 
institutional  trades  undertaken  by  its 
broker-dealer  participants  involved  U.S. 
and  Canadian  securities.'  DTC's 
existing  ID  users  urged  DTC  to  develop 
the  IID  System  to  bring  the  advantages 
of  the  domestic  ID  System  *  to  the 
remaining  5%  of  institutional 
transactions  that  involve  foreign 
securities.'  Three  ad  hoc  industry 
committees  of  broker-dealers,  custodian 
banks,  and  investment  managers  formed 
the  International  IID  Steering 
Committee,  and  developed  IID.  IID  is 
expected  to  increase  efficiency  in 
settling  many  institutional  trades 
executed  in  foreign  securities  by 
centralizing  and  automating  the 
communication  among  most  of  the  many 
parties  to  an  international,  institutional 
trade. 

The  IID  System  is  an  international 
extension  of  DTC's  current  domestic  ID 
System,  with  certain  differences.  For 
example,  IID  accommodates  the  need  to 
identify  foreign  currencies  and 
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'  15  U.S.C.  788(b)(1). 

*  Securities  Exchange  Act  Release  No.  26249 
(November  3. 1988),  53  FR  45637. 

*  See  DTC.  Memorandum  to  User*  of  the 
Institutional  Delivery  System  and  Interested 
Organizations  (July  7. 1987). 

*  See.  e.g..  Securities  Exchange  Act  Release  No. 
19910  (June  24. 1983).  48  FR  30505. 

*  "Foreign  securities"  means  non-U.S.  and  non- 
Canadian  securities  that  are  not  eligible  for 
automated  book-entry  settlement  and  that,  for 
various  reasons,  e.g.,  lack  of  a  compatible  securities 
idenlincation  number,  are  not  conducive  to 
processing  in  the  domestic  ID  system. 


internationally-used  securities 
numbering  systems.  In  addition,  IID  will 
enable  participants  to  identify  the 
foreign  sub-custodians  who  will  effect 
settlement.  Also,  processing  times  will 
differ  for  domestic  and  international 
institutional  trades:  IID  trades  will  be 
capable  of  same-day  processing." 
Another  important  difference  is  that 
domestic  ID  will  continue  to  provide  for 
automated  settlement  at  DTC,  while  IID 
will  enable  parties  to  commtmicate 
deliver/receive  instructions  for 
settlement  outside  DTC,  presumably 
between  foreign  sub-custodians.  Like 
the  domestic  ID  System,  however,  once 
the  pilot  program  period  is  over,  IID  is 
expected  to  be  offered  to  all  National 
Clearance  and  Settlement  System 
participants  through  links  between  DTC 
and  other  registered  clearing  agencies. 
The  initial  pilot  program  is  expected 
to  include  as  many  as  15  users,  including 
broker-dealers,  custodians,  and 
investment  managers.  The  pilot  will  not 
be  limited  to  securities  of  issuers 
domiciled  in  any  one  country.  Upon 
successful  use  of  the  UD  System  by  pilot 
program  participants,  DTC  expects  to 
finalize  IID  System  procedures  and  open 
the  IID  System  to  all  participants.  At  the 
end  of  the  pilot  period.  DTC  also  will 
make  the  IID  System  available  to 
participants  of  other  registered  clearing 
agencies. 

II.  Description 

The  proposed  rule  change  establishes 
DTC's  International  Institutional 
Delivery  System.  Generally,  the  IID 
System  will:  (1)  Process  international 
institutional  trade  input  from  broker- 
dealers;  (2)  generate  and  distribute 
confirmations  to  broker-dealers  and 
other  interested  parties  such  as 
institutions  (investment  managers)  and 
their  agent  bank/global  custodians;  (3) 
process  affirmations  received  from 
institutions  and  their  agents;  and  (4) 
generate  deliver/receive  instructions  to 
broker/dealers  and  agent  bank/global 
custodians.  IID  will  have  the  capabiHty 
to  perform  all  these  functions  on  the 
same  day. 

Processing  of  IID  transactions  will 
occur  as  follows.  Trade  data  input  from 
broker-dealers  via  computer-to- 
computer  ("CCF")  links  will  be 
processed  at  two  or  three  intervals 
during  the  business  day  in  addition  to 
the  2  a.m.  batch  cutoff.'  Trade  data 


input  via  Participant  Terminal  Systems 
("PTS")  will  be  processed  immediately, 
without  regard  for  the  cutoff  times.  An 
unused  portion  of  the  existing  input 
record  will  be  used  for  four  new  fields. 
Thus,  programming  changes  are  not 
required.  The  first  of  the  new  fields 
consists  of  an  indicator  that  the  input  is 
domestic  (DOM)  or  international  (INT). 
Without  this  indicator,  input  will  be 
deemed  domestic  and  processed  at  2 
a.m.  The  second  new  field  is  a  three 
character  International  Standards 
Organization  ("ISO")  currency  code  for 
identifying  the  settling  currency.  The 
third  field  is  a  three  character  ISO 
security-type  code  for  identifying  the 
type  of  security  traded.  The  fourth  new 
field  is  a  two  character  security 
numbering  system  is  used  for  the 
security.  Thus,  while  SEDOL  •  is  DTC's 
preferred  security  numbering  system, 
DTC  will  accept  any  recognized 
numbering  system  that  is  coded  in  this 
new  field. 

Upon  receipt  of  trade  data  input,  DTC 
will  edit  the  data  and  prepare 
confirmations.  The  new  fields  for 
currency,  security  type,  and  security 
numbering  system  must  contain  vaUd 
codes  or  the  data  will  be  rejected. 
Moreover,  IID  trade  input  must  contain 
vahd  ID  numbers  for  agent  banks,  global 
custodians,  and  sub-custodians,  in 
addition  to  valid  ID  numbers  for  broker- 
dealers  and  institutions,  or  they  ivill  be 
rejected.  Confirmations  for  IID  trades 
will  be  generated  by  DTC  approximately 
one  hour  after  the  cutoff  time. 
International  trade  data  submitted  after 
the  last  cutoff  time,  but  before  the 
existing  2  a.m.  domestic  cutoff,  will  have 
confirmations  available  at  7  a.m.  The 
existing  confirm  record  will  be  used 
with  the  new  fields  added  in  an  unused 
portion  of  the  record.  Thus,  IID  confirms 
will  show:  An  international  indicator 
(INT)  for  CCF  or  a  new  confirmation 
heading  for  PTS  or  dial-in;  the  currency 
code  and  security  numbering  system 
code;  the  security-type  code  for  CCF 
only;  and  a  security  description  as 
supplied  by  the  broker-dealer. 
Corifirmations  are  transmitted  to  the 
broker-dealer,  agent  bank/global 
custodian,  and  institution. 

Affirmation  processing  will  take  place 
throughout  the  business  day,  beginning 
at  approximately  8  a.m.,  until  a  cutoff 


*  Because  IID  is  a  same-day  system.  DTC  output 
and  affirmation  input  must  be  in  machine-readable 
format. 

'  Currently,  the  cut-off  times  are  at  2  a.m..  10  a.m.. 
2  p.m.,  and  6  p.m..  but  these  times  are  subfect  to 
change  as  required  by  industry  needs.  Domestic  ID 
and  IID  Trade  data  input  may  be  submitted  together 


or  separately,  although  domestic  ID  data  will 
continue  to  be  procesed  after  the  2  a.m.  cutoff. 

*  SEDOL  is  the  Stock  Exchange  Daily  Official 
Listing  numbering  system  of  the  International  Stock 
Exchange  of  the  United  Kingdom  and  the  Republic 
of  Ireland.  DTC  strongly  recommends  use  of  SEDOL 
in  the  IID  System,  but  recognizes  that  participants 
may  be  using  other  numbering  systems,  and  thus 
has  provided  for  their  use. 
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time  yet  to  be  determined.*  Affirmations 
are  transmitted  by  agent  bank/global 
custodians  and  institutions. 
Affirmations  by  CCF  must  identify  the 
data  as  domestic  (EKDM)  or  international 
(INT).  In  the  absence  of  an  identifier, 
DTC  will  assume  that  the  affirmation 
concerns  a  domestic  transaction  and 
will  hold  the  affirmation  for  processing 
at  the  7:30  p.m.  cutoff.  For  PTS  and  dial- 
in  users,  a  new  international  affirmation 
function  will  be  developed.  Affirms  by 
PTS  will  be  processed  on  a  trade-for- 
trade  basis,  up  to  six  affirmations  per 
screen.  The  affirming  party  has  the 
capability  of  adding  156  characters  of 
additional  information,  which  will  allow 
payment  and  settlement  instructions  to 
be  communicated  between  institutions 
and  agent  bank/global  custodians. 
Errors  in  affirmations  submitted  by  CCF 
will  be  returned.  Errors  in  affirmations 
submitted  by  CCF  will  be  returned  on  a 
report  or  CCF  function  containing  error 
conditions  only.  Error  information  will 
be  available  approximately  30  minutes 
after  receipt  of  the  affirmation. 

DTC  will  generate  deliver/receive 
instructions  for  broker-dealers  and 
agent  bank/global  custodians 
throughout  the  day;  those  instructions 
will  be  available  approximately  30 
minutes  after  receipt  of  an  affirmation, 
until  a  cutoff  time  yet  to  be 
established."*  The  format  for  deliver/ 
receive  instructions  will  be  similar,  with 
one  exception,  to  receive  and  deliver 
tickets  DTC  currently  generates  for 
domestic  ID  trades  in  securities  that  are 
not  eligible  for  book-entry  settlement  at 
DTC  or  other  registered  clearing 
agencies.  CCF  users  may  select  to 
receive  these  instructions  in  the  ISO 
format  developed  by  DTC  and  a 
technical  committee  of  the  IID  Steering 
Committee.*'  PTS  and  dial-in  users  will 
receive  instructions  in  ticket  format 
Deliver/receive  instructions  for  agent 
bank/global  custodians  will  contain 
payment  and  settlement  instructions 
entered  by  the  institution. 

All  parties  to  a  trade  except  8ut>- 
custodians  will  have  inquiry  capabiUty 
in  the  IID  system.  Payment  and 
settlement  instructions  entered  by  the 
affirming  party  will  be  displayed  only  to 
the  institution  and  agent  bank/global 


*  Domestic  and  international  trade  input  may  l>e 
submitted  together  or  separately  via  CCF,  tnit 
domestic  afrirmalion*  will  continue  to  be  processed 
shortly  after  7 JO  pjn.  cutoff. 

'"  Global  custodians  and  broker-dealers  will 
forward  deliver/receive  instructions  to  their  sub- 
custodians to  effect  foreign  settlement. 

' '  The  ISO  formal  contains  fewer  elements  than 
the  existing  10  format  For  example,  the  ISO  format 
does  not  list  trade  details  or  commissions  or  other 
information  that  is  likely  to  be  irrelevant  to  the  sub- 
custodians effecting  settlement 


custodian,  however.  An  inquiry  will 
result  in  a  display  of  the  trade's  status — 
either  "confirmed"  (awaiting 
affirmation),  or  "affirmed"  (deliver/ 
receive  instructions  issued)— and  an 
"affirmed  by  whom"  indicator  and  date 
affirmed. 

in.  DTCs  Rationale 

In  the  filing,  DTC  states  that  the 
purpose  of  the  proposed  rule  change  is 
to  increase  efficiency  in  setding  many 
international,  institutional  trades.  DTC 
further  states  that  such  purpose  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC. 

rv.  Discussion 

Section  17A  of  the  Act  sets  forth  the 
requirements  of  registered  clearing 
agencies.  Section  17A(b)(3)(F)  provides 
that  a  clearing  agency's  rules  must  be 
designed,  among  other  things,  to 
promote  the  prompt  and  acciu'ate 
clearance  and  settlement  of  securities 
transactions,  to  assure  the  safeguarding 
of  securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency,  and  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions. 

In  recent  years,  the  volume  of 
international  trading,  including 
institutional,  international  trading,  has 
increased  significantly.  For  example, 
total  purchases  and  sales  comprising 
foreign  activity  in  U.S.  corporate  stocks 
in  1987  was  approximately  $482  billion, 
compared  with  approximately  $278 
billion  in  1988.  Total  piu-chases  and 
sales  comprising  U.S.  activity  in  foreign 
corporate  stocks  in  1987  was 
approximately  $189  billion,  compared 
with  approximately  $100  billion  in 
1986."  International  trading,  however, 
is  complicated  by  the  lack  of  imiformity 
in  setUement  times  and  setUement 
practices,  and  the  large  number  of 
geographically  distant  parties  involved 
in  settling  cross-border  trades. 

In  a  recent  policy  statement,  the 
Commission  noted  the  tremendous 
growth  in  the  international  securities 
markets,  and  set  forth  three  areas  of 
concern  for  markets  and  regulators — 
efficient  market  and  supporting 
structures,  sound  disclosure  systems, 
and  fair  and  honest  markets.**  In 


■  ■  Office  of  th«  Secretary.  United  State* 
Department  of  the  Treasury,  Treaaury  Bulletin 
(various  issues). 

'*  Securities  and  Exchange  CoRiBilasion,  Policy 
Statement  on  the  Regulation  of  International 
Securilie$  Markets  (November  1968).  SecariUes  Act 
Release  No.  0807.  S3  FR  40083  (November  21.  1988). 


discussing  clearance  and  settlement,  the 
Commission  urged  international  market 
participants  to  strive  for  fully-automated 
clearance  and  settlement  systems  that 
would  permit  book-entry  movement  of 
broker-dealers'  and  institutions'  equity 
and  debt  positions.  In  addition,  the 
Commission  urged  that  markets  and 
regulators  should  work  toward 
establishing  compatible  worldwide 
standards  for  clearing  entities,  and  in 
the  near  term,  encoivage  a  network  of 
sound  linkages  among  the  major 
markets'  clearing  entities  based  on 
agreed  minimum  financial  and 
operational  standards. 

The  IID  System  will  improve  the 
efficiency  and  safety  of  international, 
institutional  trading  in  several  ways. 
First,  IID  will  provide  centralized, 
automated  communications  among  most 
of  the  many  parties  to  an  international, 
institutional  trade,  including  broker- 
dealers,  institutions  (investment 
managers),  and  agent  bank/global 
custodians.  Using  the  UD  System,  these 
parties  can  communicate  with  each 
other  in  a  quick  and  organized  fashion, 
not  only  confirming  and  affirming 
trades,  but  also  passing  along  payment 
and  setUement  instructions  with  deUver 
and  receive  instructions.  Second,  in 
order  to  accommodate  the  varying 
setUement  time  frames  that  exist  in 
international  trading,  including  very 
short  settlement  time  frames,  the  IID 
System  has  the  capability  to  putKess  a 
trade  in  one  day.  Third,  by  providing 
deliver  and  receive  instructions,  the  IID 
System  enables  the  parties  to  setUe 
wherever  they  choose,  in  accordance 
with  local  setUement  practices.  Finally. 
lID's  more  efficient  method  of  affirming 
trades  and  commimicating  delivery  and 
receive  instructions  should  provide 
greater  certainty  that  institutional  trades 
will  setUe  in  a  timely  manner.  Thus,  the 
IID  System  potentially  can  reduce  the 
number  of  COD-DKs  ("Don't  knows")  by 
institutions'  agents,  and  reduce  the 
financial  risk  to  broker-dealers  who 
imdertake  trades  on  behalf  of 
institutional  customers. 

The  exclusion  of  sub-custodians  from  ' 
DTCs  commimications  network, 
however,  detracts  from  the  potential 
efficiency  of  the  IID  System.  Although 
confirmations,  affirmations,  and  deliver/ 
receive  tickets  among  DTC's  existing 
users  may  be  processed  in  the  IID 
System  all  in  one  day,  the  amount  of 
time  it  takes  for  broker-dealers  and 
agent  bank/global  custodians  to 
communicate  instructions  to  their  sub- 
custodians through  their  own 
communications  networks,  and  for  those 
sub-custodians  to  act  in  accordance 
with  those  instructions,  remains  a 


variable  outside  of  Uie  IID  System.  This 
is  particulariy  risky  in  markets  with  very 
short  settlement  time-frames.  Thus,  the 
potential  for  delays  in  communications 
with  sub-custodians  detracts  from  the 
benefits  of  the  IID  System,  including  Uie 
reduction  of  financial  exposure  to 
broker-dealers.  According  to  DTC, 
however,  the  inclusion  of  sub-custodians 
is  not  a  critical  element  at  this  time, 
primarily  because  the  broker-dealers 
and  agent  bank/global  custodians  that 
are  expected  to  use  the  IID  System 
already  have  communications  networks 
and  procedures  in  place  for  transmitting 
deliver  and  receive  instructions  to  sub- 
custodians. The  Commission  encourages 
DTC  to  consider  the  need  for  direct 
communication  links  between  DTC  and 
non-U.S.  custodians  because,  among 
o'her  reasons,  future  IID  System  users 
may  not  have  communication  networks, 
and  may  request  Uiat  DTC  include  sub- 
custodians in  the  IID  System. 

A  factor  reducing  the  disadvantages 
of  excluding  sub-custodians  from  the  IID 
network  is  the  development  of  the  ISO 
format  for  deliver/receive  instructions. 
The  ISO  format  simplifies  instructions 
and  is  intended  to  give  the  sub- 
custodians, in  a  uniform  format,  only  the 
information  they  need  to  effect 
setUement.  At  present,  only  broker- 
dealers  and  agent  bank /global 
custodians  who  are  CCF  users  have  the 
option  of  receiving  deliver/receive 
instructions  in  the  ISO  format.  In  the 
future,  DTC  should  consider  making  the 
ISO  format  available  to  all  IID  System 
participants  so  that  broker-dealers  and 
agent  bank/global  custodians  may 
forward  the  simplified.  ISO  deliver/ 
receive  instructions  to  sub-custodians. 

With  respect  to  securities  numbering 
systems,  the  Commission  specifically 
approves  of  the  ability  to  use  any 
recognized  securities  numbering  system 
in  the  IID  System.  The  Commission 
believes  that,  at  the  appropriate  time, 
DTC  should  consider  converting  the 
securities  numbering  system  to  an 
international  numbering  system,  such  as 
the  International  Securities 
Identification  Number  ("ISIN"),  that  is 
being  developed  by  the  International 
Standards  Organization. 

The  Commission  believes  that  DTC 
has  designed  the  IID  System,  as 
described  in  the  proposal,  to  be 
consistent  with  DTC's  statutory 
obligations  concerning  prompt  and 
accurate  clearance  and  setUement  of 
securities  transactions,**  the 


'♦  The  IID  System  does  not  provide  for  automated 
settlement,  and  DTC  does  not  guarantee  settlement 
of  IID  transactions.  Settlement  takes  place  entirely 
outside  DTC:  therefore,  DTC  does  not  incur  any 
settlement  risk. 


safeguarding  of  securities  and  funds, 
and  fostering  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
has  determined  to  approve  the  proposed 
pilot  program  until  January  31, 1989. 

rv.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  section  17A. 

It  is  therefore  ordered,  pursuant  to 
(section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
88-18)  be,  and  it  hereby  is,  approved  on 
a  temporary  basis  imtil  January  31, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  20, 1988. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-29631  Filed  12-23-88;  8:45  am] 
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SeH-Regulatory  Organizations; 
Proposed  Rule  Change  by  ttie 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Books  and  Records 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  9, 1988,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  l}elow, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Municipal  Securities 
Rulemaking  Board  ("Board")  is  filing  an 
amendment  to  Board  rule  G-8  on  books 
and  records  (hereafter  referred  to  as 
"the  proposed  rule  change").  The 
proposed  rule  change  will  require  the 
recordkeeping  of  suitability  information 
for  institutional  accounts. 

(b)  Not  applicable. 

(c)  Not  applicable. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Rule  G-19(b)  provides  that,  before 
making  a  recommendation  to  a 
customer,  a  securities  professional  must 
determine  that  the  securities  are  a 
suitable  investment  for  that  customer. 
The  rule  specifies  that  a  suitability 
determination  shall  be  based  upon, 
among  other  things,  information 
furnished  by  the  customer  relating  to  its 
"financial  backgroimd,  tax  status  and 
investment  objectives  and  any  other 
similar  information."  In  1987,  the  Board 
adopted  and  the  SEC  approved  an 
amendment  to  rule  G-8{a)(xi)  to  require 
the  recordkeeping  of  suitability 
information  for  customer  accounts 
required  to  be  obtained  by  rule  G-19. 
The  Board  noted  that  the  amendment 
would  provide  additional  protection  by 
facilitating  a  dealer's  discharge  of  its 
suitabihty  responsibilities  and  would 
assist  municipal  securities  principals 
and  regulatory  examiners  in  reviewing 
transactions  for  compliance  with  rule  G  - 
19. 

Because  of  a  cross-referencing 
problem  in  the  rule,  rule  G-8(a) 
currenUy  does  not  require  dealers  to 
keep  suitability  records  for  institutional 
accounts,  yet  dealers  are  required  to 
comply  with  rule  G-19  when  making 
recommendations  to  institutional 
customers.  The  proposed  rule  change  to 
rule  G-8(a)(xi)  will  correct  this  cross- 
referencing  problem  and  require  the 
recordkeeping  of  suitability  information 
for  institutional  accoimts. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B(b)(2)(C)  of  the  Securities 
Exchange  Act  of  1934,  as  amended, 
which  directs  the  Board  to  propose  and 
adopt  rules  which  are: 

Designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  seciuities,  and.  in 
general,  to  protect  investors  and  the  public 
interest  *  *  * 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
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competition  since  it  applies  equally  to 
all  brokers,  dealers  and  municipal 
securities  dealer. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Board  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
00  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A]  By  order  approve  such  proposed 
rule  change,  or 

(B]  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  Hie 
number  in  the  caption  above  and  should 
be  submitted  by  January  17, 1989. 

For  the  Commiseion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  19. 1988. 
lonathan  G.  Katz, 
Secretary. 

|FR  Doc.  88-29633  Filed  12-23-68:  8:45  amj 
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SeN-Regutatory  Orgenlutlons;  Notice 
of  Propoeed  Rule  Ctiange  l»y  National 
AaaodaMon  of  SecurWee  Dealera,  Inc. 
Relating  to  Section  24  of  AiUde  HI  of 
ttM  Rulee  of  Fair  Practice 

Pursuant  to  section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l],  notice  is  hereby  given 
that  on  October  12. 1988  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  and  on 
December  8, 1988  filed  Amendment  No. 
1  thereto  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
section  24(b)(2)  of  Article  ID  of  the 
NASD  Rules  of  Fair  Practice  and  the 
Board  of  Governors'  Interpretation 
thereunder  to  conform  the  definition  of 
"bona  fide  research"  to  the  standard 
announced  by  the  Commission  in  1986 
with  respect  to  the  meaning  of 
"research"  under  section  28(e)  of  the 
Securities  Exchange  Act  of  1^,  as 
amended. 

n.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
amend  the  definition  of  "bona  fide 
research"  which  presently  is  contained 
in  section  24(b)  of  Article  III  of  the 
NASD  Rules  of  Fair  Practice  (hereinafter 
"section  24(b)  definition").  The  proposed 
rule  change  would  also  amend  present 
language  contained  in  the  Interpretation 
of  the  Board  of  Governors  under  Section 


24  which  interprets  and  explains  the 
section  24(b)  definition 
("Interpretation"). 

The  definition  proposed  to  be 
amended  and  the  applicable  language  of 
the  Interpretation  were  originally 
incorporated  into  the  NASD  rules  as 
part  of  a  larger  package  of  new  rules 
submitted  by  the  NASD  to  the  Securities 
and  Exchange  Commission  regulating 
the  granting  by  NASD  members  of 
selling  concessions,  discoimts  and  other 
allowances  in  connection  with  sales  of 
fixed  price  offerings.  *  The  rule  package, 
including  the  provisions  proposed  to  be 
amended  by  this  filing,  came  to  be 
known  as  the  "Papilsky"  rules  and  were 
approved  by  the  Commission  on 
liecember  12, 1980.'  Present  subsection 
(a)(1)  section  24  provides  that  nothing  in 
the  section  shall  prevent  any  member 
firom  selling  any  securities  which  are 
part  of  a  fixed  price  offering  to  any 
person  to  whom  it  has  provided  or  will 
provide  "bona  fide  research"  if  the 
stated  public  offering  price  is  paid  by 
the  purchaser. 

The  proposed  rule  change  filed 
herewith  would  amend  section  24(b)(2) 
which  presently  excepts  certain 
products  and  services  from  being 
considered  "bona  fide  research".  The 
term  "bona  fide  research"  contained  in 
section  24(b)  is  defined  to  mean  advice, 
rendered  directly  or  through 
publications  or  writings,  as  to  the  value 
of  securities,  the  advisability  of 
investing  in.  or  purchasing  or  selling 
securities,  and  the  availability  of 
securities  or  purchasers  or  sellers  of 
securities,  or  analyses  and  reports 
concerning  issuers,  industries,  securities, 
economic  factors  and  trends,  portfolio 
strategy,  and  performance  of  accounts: 
provided,  however,  that  (1)  investment 
management  or  investment 
discretionary  services,  and  (2)  "products 
or  services  that  are  readily  and 
customarily  available  and  offered  to  the 
general  public  on  a  commercial  basis 
are  not  bona  fide  research."  The 
Interpretation  of  the  NASD  Board  of 
Governors  adopted  under  section  24 
states  that  the  definition  of  "bona  fide 
research"  is  substantially  the  same  as 
the  definition  of  the  term  reserch  in 
section  28(e](3]  of  the  Securities 
Exchange  Act  of  1934,  as  amended 


'  The  term  "fixed  price  ofTering"  is  defined  by 
section  l(m)  of  Article  II  of  the  Rules  of  Fair 
Practice  to  mean  the  offering  of  securities  at  a 
staled  public  offering  price  or  prices,  with  certiiin 
specified  exceptions,  including  securities  exempted 
under  sections  3(d)(12)  and  3(aH29)  of  the  Exchange 
Act  and  certain  redeemable  securities  of  registered 
investment  companies. 

*  Securities  Exchange  Act  Release  No.  17371  (Dec. 
12. 1980). 
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("Exchange  Act"),  as  interpreted  by  the 
Seciuities  and  Exchange  Commission. 
The  exclusion  from  the  definition  of 
"bona  fide  research"  provided  by 
subsection  (b)(2)  of  section  24 
incorporates  into  the  NASD  provision 
the  interpretation  of  the  term  "research" 
under  section  28(e)(3)  which  was 
published  by  the  Seciuities  and 
Exchange  Commission  in  Securities 
Exchange  Act  Release  No.  12251  (March 
24. 1976)."  Thus,  section  24(b)(2) 
presently  excludes  "products"  or 
services  that  are  readily  and 
customarily  available  and  offered  to  the 
general  public  on  a  commercial  basis." 
The  Board  of  Governors'  Interpretation 
following  section  24,  which  became 
effective  simultaneously  with  the 
effectiveness  of  section  24,  states  that 
for  guidance  concerning  the  meaning  of 
"bona  fide  research"  under  section  24(b) 
members  should  refer  to  interpretations 
of  the  definition  of  "research"  under 
section  28(e)  of  the  Exchange  Act. 

The  Commission  on  April  30, 1986, 
however,  withdrew  its  1976  standard 
and  announced  a  reviseti  standard  to  be 
used  in  determining  what  products  and 
services  shall  be  deemed  protected 
"research"  under  section  28(e)  of  the 
Act.  The  rule  change  filed  herewith  is 
intended  to  amend  the  language  of 
section  24(b)(2)  of  Article  III  of  the 
NASD  Rules  of  Fair  Practice  to  eliminate 
the  existing  exclusion  from  the 
definition  of  "bona  fide  research"  and  to 
allow,  without  any  other  change  in  the 
section  24  language,  the  new  standard 
established  by  the  Commission  in  its 
1986  release  interpreting  the  term 
"research"  under  section  28(e)  of  the  Act 
to  determine  the  parameters  of  "bona 
fide  research."  The  Commission  in  its 
1986  release  stated  that  the  controlling 
principle  to  be  used  to  determine 
whether  something  is  research  under  the 
statute  is  "*  *  *  whether  it  provides 
lawful  and  appropriate  assistance  to  the 
money  manger  in  the  performance  of  his 
investment  decision-making 
responsibilities."  The  Commission  also 
stated  that,  under  the  revised  standard 
of  "research",  the  fact  that  a  product  or 
service  is  readily  and  customarily 
available  and  offered  to  the  general 
public  on  a  commercial  basis  does  not 
dictate  the  conclusion  that  the  product 
or  service  is  not  research,  as  was  the 
case  under  the  1976  standard. 

As  noted  above,  the  Board  of 
Governors'  Interpretation  under  section 
24  states  that  the  exclusion  in  section 
24(b)(2)  from  the  definition  of  "bona  fide 
research"  for  products  and  services 


'  Securities  Exchange  Act  Release  No.  12251 
(March  24. 1976). 


which  are  commercially  available  and 
offered  to  the  general  public,  was  based 
directly  upon  the  standard  established 
by  the  Commission  in  its  1976  release. 
The  1986  Commission  release  has 
substituted  a  revised  and  different 
standard  which  the  NASD  Board  of 
Governors  believes  should  be 
incorporated  into  section  24  to  replace 
the  present  language.  The  Board  is 
concerned  that  failure  to  do  so  will 
create  confusion  in  the  securities 
industry  and  among  money  managers 
who  would  be  required  to  use  one 
standard  for  fixed  price  public  offerings, 
but  could  use  a  totally  different 
standard  for  otlier  types  of  securities 
transactions,  such  as  secondary  market 
trading.  Although  the  Board  is  aware 
that  elimination  of  the  present  standard 
of  section  24(b)(2)  may  compound  the 
difficulties  of  enforcement,  it 
nevertheless  believes  that  consistency 
in  the  definitions  under  section  24  of  the 
NASD  rules  and  section  28(e)  of  the 
Exchange  Act  is  the  mere  appropriate 
course  to  be  pursued. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beUeve  that  the 
proposed  amendment  will  residt  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Securities 
Exchange  Act  of  1934,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others. 

The  NASD  did  not  publish  the 
proposed  rule  change  for  comment,  but 
contemporaneously  with  this  filing  with 
the  Commission  published  Notice  to 
Members  88-72  requesting  member  vote 
on  the  proposed  rule  change  and  that 
any  comments  be  made  to  the 
Commission  in  response  to  the 
Commission's  publication  in  the  Federal 
Register  of  the  NASD's  proposed  rule 
change.  On  November  4, 1988  the 
membership  approved  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registeror  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  540  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi^m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-8ft-47  and  should  be 
submitted  by  January  17. 1989. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  December  20, 1968. 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc.  68-29632  Filed  12-23-88;  8:85ainJ 
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Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Excused  Wittidrawal  of  Quotations 
from  ttie  NASDAQ  System  Based  on 
Vacation 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  a 
proposed  rule  change  on  October  31, 
1988,  pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend 
Part  VI  of  Schedule  D  to  the  NASD  By- 
Laws  to  add  new  provisions  to  permit 
small  market  makers  to  be  granted  an 
excused  withdrawal  of  quotations  from 
the  NASDAQ  system  for  vacations. 

Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  nde  change  was  given 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
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26258,  November  7, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  45837.  November  14. 1988).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  with  the  requirements  of 
section  15A  and  the  rules  and 
regulations  thereunder. 

IT  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act.  that  the 
proposed  rule  change,  SR-4^ASD-88-49. 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 

Dated:  December  20, 1988. 
Jonathan  G.  Katx, 
Secretory- 
(FR  Doc.  88-29634  FUed  12-23-88;  8:45  am] 

MLLNM  COOC  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Fiartford,  will  hold  a  public  meeting 
at  8:00  a.m.  on  Monday,  January  23, 1989 
at  the  Yale  Inn.  900  East  Main  Street. 
Meriden.  Connecticut.  06450.  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Henry  A.  Povinelli.  District  Director. 
U.S.  Small  Business  Administration.  330 
Main  Street.  Hartford.  Connecticut,  203/ 
240-4670. 

December  20. 1988. 
Jeannette  M.  Pauli, 

Acting  Director,  Office  of  Advisory  Councils. 
[FR  Doc.  88-29669  Filed  12-23-88;  8:45  am] 
BILLINO  COOC  i02»mi-M 


Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Concerns 

13  CFR  107.302(a)  and  (b)  limit 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "Debenture  Rate", 
which  is  defined  elsewhere  in  13  CFR 
107.3  in  terms  that  require  SBA  to 


publish,  from  time  to  time,  the  rate 
changed  on  ten-year  debenture  sold  by 
Licensees  to  the  public.  Notice  of  this 
rate  will  be  published  upon  change  in 
the  Debenture  Rate. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate  to  be 
used  for  computation  of  maximum  cost 
of  money  pursuant  to  13  CFR  107.302  (a) 
and  (b)  is  9.75  percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act,  as  further 
amended  by  section  1  of  Pub.  L  99-226, 
December  28, 1985  (99  Stat  1744).  to  that 
law's  Federal  override  of  State  usury 
ceilings,  and  to  its  forfeiture  and  penalty 
provisions. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  small  business 

investment  companies) 

Robert  G.  Lineberry. 

Deputy  Associate  Administrator  for 

Investment 

Dated:  December  21, 1988. 
[FR  Doc.  88-29670  Filed  12-23-88;  8:45  am] 
BILUNQ  COM  M»S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CG014  80-01] 

Vessel  Certificates  and  Exemptions 
Under  the  Intemational  Regulations 
for  Preventing  Collisions  at  Seas  (72 
COLREQS) 

AOENCV:  Coast  Guard.  DOT. 
ACTION:  Notice  of  granting  of 
Certificates  of  Alternative  Compliance 
to  vessels. 

summary:  This  notice  lists  a  vessel 
granted  a  Certificate  of  Alternative 
Compliance.  This  notice  lists  a  vessel 
which,  due  to  its  special  construction 
and  purpose,  caimot  comply  fully  with 
certain  provisions  of  the  Intemational 
Regulations  for  Preventing  Collisions  at 
Sea  (72  COLREGS)  without  interfering 
with  the  vessel's  special  functions.  The 
intent  of  this  notice  is  to  allow  the 
mariner  to  be  aware  of  the  listing  of  this 
vessel  that  has  been  granted  a 
Certificate  of  Alternative  Compliance. 
EFFECnVE  date:  December  16, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Gerald  W.  Abrams,  Chief, 
Commercial  Vessel  Safety  Branch.  U.S. 
Coast  Guard,  Commander  (mvs). 
Fourteenth  Coast  Guard  District.  PJKK 


Federal  Bldg.,  300  Ala  Moana  Blvd., 
Room  9149,  Honolulu,  Hawaii  96850- 
4982.  Telephone  (808)  541-2114. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  subsection  1605(c)  of 
Title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register, 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  Intemational  Rules  of 
light(s).  shape(s).  and  sound  signal 
provisions  without  interference  with  the 
vessel's  special  function.  The  listing 
consists  of  vessels  granted  certificates 
after  authority  of  issuance  was 
transferred  to  the  Chief  of  the  Marine 
Safety  Division  of  the  Coast  Guard 
Districts  on  April  1, 1982  (33  CFR  Part 
81).  The  alternative  allowed  results  in 
the  closest  possible  compliance  with 
Annex  I  of  the  72  COLREGS.  The 
following  vessel  is  not  in  compliance 
with  72  COLREGS  and  has  been  issued 
a  Certificate  of  Alternative  Compliance. 

Vessel  and  Official  Number 

The  following  vessel's  after  masthead 
light  separation  from  the  forward 
masthead  light  is  less  than  one  half  the 
length  of  the  vessel  (Annex  I(3)(8)).  The 
length  overall  of  the  vessel  is  195  feet 
and  the  horizontal  separation  between 
the  lights  is  63  feet. 

"THE  OTHER  WOMAN "..  Runmere  PTY. 

Ltd.  Hull  No. 
21. 


Dated:  December  16, 1988. 
A.E.TaiMM. 

Captain,  U.S.  Coast  Guard  Chief  Marine 
Safety  Division,  Fourteenth  Coast  Guard 
District. 
[FR  Doc.  88-29624  Filed  12-23-88: 8.45  am] 
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[CGOS-88-20] 

Eigtith  Coast  Guard  District  Industry 
Day 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

summary:  On  18  January  1989,  the 
Commander,  Eighth  Coast  Guard 
District  will  sponsor  an  Industry  Day 
program  to  provide  for  an  exchange  of 
ideas,  opinions  and  information 
conceming  developments  afiecting  the 
Coast  Guard  and  the  maritime 
community  as  well  as  related  industries. 
The  Industry  Day  progarm  will  be  held 
at  the  Sheraton-New  Orleans  in  New 
Orleans.  LA. 


The  format  for  the  day  will  be  as 
follows: 

7:15  a.m.  Registration  begins 

8:00  a.m.  General  session;  greeting, 
opening  remarks 

8:45  a.m.  Group  discussions;  four 
separate,  small  group  discussions 
focusing  on  the  Deep  Sea  Industry, 
Offshore  Oil/Support  Industry, 
Towing  Industry  and  Shore  Side 
Facilities 

11:15  a.m.  No  host  cocktails 

12:00  p.m.  No  host  lunch  (cost  $15.00) 

2K)0  p.m.  Resume  small  group 
discussions 

3:00  p.m.  General  session;  closing 
remarks,  adjournment 

Tentative  topics  of  discussion  for  the 
small  groups  are: 

a.  Platform  Self -Inspection  program 

b.  Low  water  problems 

c.  Zero  Tolerance 

d.  Drug  Testing 

e.  New  licensing  regulations 

f.  MARPOL  Annex  V 

g.  Liftboats,  Offshore  Supply  Vessels 
Persons  desiring  to  attend  the  program 

are  encouraged  to  provide  additional 
topics  for  consideration.  Preregistration 
for  the  program  is  required.  Contact  the 
below  named  officer  to  submit  topics  for 
discussion  and  to  obtain  registration 
forms.  Topic  suggestions  and  lunch 
reservations  must  be  received  by  4 
January  1989. 


DATE:  18  January  1989,  8:00  a.m.  to  5:00 
p.m. 

address:  Sheraton-New  Orieans  Hotel, 
500  Canal  Street,  New  Orieans,  LA 
70130. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  L  Knapp,  USCG.  c/o 
Commander  (mvs).  Eighth  Coast  Guard 
District.  Hale  Boggs  Federal  Building. 
Room  1341.  500  Camp  Street.  New 
Orleans,  LA  70130-3396;  telephone 
number  (504)  589-6271. 

Dated:  December  12. 1988. 
\X.  Hsnn, 

Acting  Captain,  U.S.  Coast  Guard, 
Commander  BIh  Coast  Guard  District. 
[FR  Doc.  88-29625  Filed  12-23-88;  8:45  am) 
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DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Exempt  Organizations  Advisory 
Group;  Open  Meeting 

The  Exempt  Organizations  Advisory 
'  Group  will  meet  from  9:30  a.m.  to 
approximately  noontime  on  Tuesday, 
January  10, 1989.  The  meeting  will  be 
held  in  room  3313  of  the  Internal 
Revenue  Service  National  Office 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  DC. 

Among  the  agenda  items  for  the 
meeting  are  a  discussion  of  revised 


proposed  regulations  under  sections 
501(h)  and  4911  relating  to  lobbying 
activities  by  charitable  organizations; 
charitable  fundraising  solicitations  and 
the  requirements  of  Revenue  Ruling  67- 
246;  and  a  discussion  of  possible 
changes  to  the  annual  information  return 
reporting  requirements  for  exempt 
organizations  for  1909. 

The  meeting  will  be  open  to  the 
public  although  seating  will  be  limited. 
Opportunity  for  public  statements  will 
be  provided  at  the  end  of  the  meeting,  or 
at  other  appropriate  intervals,  to  the 
extent  that  time  permits. 

Brief  written  comments  of  no  more 
than  two  double-spaced  pages  relating 
to  each  announced  agenda  topic  will  be 
accepted  from  members  of  the  public  hy 
the  Service  for  consideration  as  a 
discussion  item  by  the  Advisory  Group. 
Comments  should  be  sent  by  January  5, 
1989,  to  the  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations).  Attn:  EOCAG,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

For  additional  information  contact 
Robert  I.  Brauer,  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations),  telephone  (202) 
566-3171  (not  toll-free). 
iliawTence  B.  Gibbs, 
Commissioner. 
[FR  Doc.  88-29607  Filed  12-23-88;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.G.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:48  p.m.  on  Tuesday,  December  20, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider.  (1)  A 


recommendation  regarding  certain 
delegations  of  authority  with  respect  to 
a  merger  type  transaction;  and  (2) 
matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c]  of 
the  Federal  Deposit  Insurance  Act. 
In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  concurred  in  by  Chairman  L 
William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  in  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
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consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(8), 
(c){9)(A)(ii).  and  (c)(9)(B)). 
Dated:  December  21, 1988. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[PR  Doc.  88-29674  Filed  12-22-88;  9:24  am] 
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Part  II 


Department  of 
Commerce 


International  Trade  Administration 


19  CFR  Part  355 
Countervailing  Duties;  Hnal  Rule 
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DEPARTMENT  OF  COMMERCE 

International  Trade  AdmlnistraVon 

19  CFR  Part  355 
[Docket  No.  5044a-«2141 

Countervailing  Dutiee 

aoency:  International  Trade 
Administration  (Import  Administration). 
Department  of  Commerce. 
Acnow;  Final  rule. 

SUMMAirr:  The  International  Trade 
Administration  hereby  revises  its 
regulations  on  coimtervailing  duty 
proceedings  to  implement  the  provisions 
in  Title  VI  of  the  Trade  and  Tariff  Act  of 
1984  concerning  countervailing  duties 
and  to  modify  in  other  respects 
provisions  in  the  version  of  Part  355  that 
has  been  in  effect  since  1980.  The 
modifications  are  intended  to  improve 
administration  of  the  countervailing 
duty  provisions  of  the  Tariff  Act  of  1930. 
EFFECnvc  date:  The  effective  date  of 
this  Part  355  is  January  28, 1989  except 
that  the  effective  date  of  S  355.22(a)  and 
(c)  of  this  Part  355  is  March  1, 1989. 
FON  FURTHCfl  INFOmiATION  contact: 
Stephen  ).  Powell,  Chief  Counsel  for 
Import  Administration,  Room  B-099, 
U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street, 
NW..  Washington.  DC  20230.  (202)  377- 
8915. 
SUPPLEMCNTAflY  INFOMIATKM: 

Classification 

Executive  Order  12291 

The  International  Trade 
Administration  (TTAn  has  determined 
that  this  final  revision  of  the  existing 
countervailing  duty  regulations  in  19 
Code  of  Federal  Regulations  ("CFR") 
Part  355  is  not  a  major  rule  as  defined  in 
section  l(b]  of  Executive  Order  12291  (46 
FR 13193,  February  19, 1981)  because  it 
will  not:  (1)  have  a  major  monetary 
effect  on  the  economy;  (2)  result  in  a 
major  increase  in  costs  or  prices:  or  (3) 
have  a  significant  adverse  effect  on 
competition  (domestic  or  foreign), 
employment  investment,  productivity, 
or  innovation. 

Executive  Order  12612 

These  regulations  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612  (52  FR  41685,  October  30, 
1987). 

Paperwork  Reduction  Act 

The  information  collection 

requirement  contained  in  19  CFR  Part 


355  has  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and 
has  been  assigned  0MB  control  number 
0625-0148.  ITA  estimates  an  average  of 
40  burden  hours  to  submit  a  petition. 
Any  comments  concerning  the  accuracy 
of  Uiis  burden  estimate  and  any 
suggestions  for  reducing  this  burden 
may  be  sent  to  the  Department  at  the 
above  address  or  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  D.C.  20503. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  ectmomic 
impact  on  a  substantial  number  of  small 
business  entities  because,  to  the  extent 
it  changes  existing  practices,  the  rule 
simply  improves  &e  administration  of 
the  countervailing  duty  provisions  of  the 
Tariff  Act  of  1930,  as  amended.  As  a 
result,  a  Regulatory  Flexibility  Analysis 
was  not  prepared. 

Background 

The  existing  countervailing  duty 
regulations  in  Subparts  A.  B.  C  and  E  of 
19  CFR  Part  355  (45  FR  4932.  January  22. 
198a  as  amended  by  49  FR  22406.  May 
30. 1984;  50  FR  6746.  February  12, 1985; 
50  FR  32566.  AugBSt  13, 1985;  and  52  FR 
30600,  Augiist  17. 1987)  are  based  <m 
Subtitles  A.  C  and  D  of  Title  I  of  the 
Trade  Agreements  Act  of  1979  (Trade 
Agreements  Act"),  which  amended 
section  303  and  Title  Vn  of  the  Tariff 
Act  of  1930  (19  U.S.C.  Subtide  IV.  Parts 
I.  in  and  IV)  ("Act").  Tide  VI  of  fl»e 
Trade  and  Tariff  Act  of  1984  (Pub.  L  No. 
96-673.  October  30, 1984)  ("1984  Act") 
amended  those  provisions  of  the  Act, 
effective  on  the  dates  specified  in 
section  1886(b)  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  99-514,  October  22, 
1986).  The  existing  regulations  relating 
to  subsidies  on  quota  cheese  in  Subpart 
D  of  19  CFR  Part  355  (45  FR  74460, 
November  10, 1980)  are  based  on  section 
702  of  the  Trade  Agreements  Act  (10 
U.S.a  1202  note). 

Some  of  the  changes  to  the  existing 
countervailing  duty  regulations  are 
necessary  to  implement  the  amendments 
made  by  the  1984  Act  Other  changes:  (1) 
incorporate  existing  administrative 
interpretations  and  practices,  not 
currenUy  stated  in  the  regulations,  that 
will  continue  under  the  amended 
statute;  (2)  improve  administrative 
efficiency  in  countervailing  duty 
proceedings;  or  (3)  simplify  the  language 
of  existing  regulations.  The  Department 


cnrrenUy  is  drafting  a  proposed  rule  and 
request  for  comments  to  implement  the 
amendments  made  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
("1988  Act").  This  final  rule  does  not 
reflect  changes  required  by  the  1988  Act 
except  that  we  have  referred  to  certain 
changes  made  by  the  1988  Act  in 
response  to  comments  on  S  S  355.2(1). 
355.20).  355.2(t),  355.13(a),  355.15, 
355.ie(b),  and  355.34(a).  The  final  rule 
printed  here  (Part  355)  replaces  the 
entire  text  of  Part  355  that  has  been  in 
effect  since  January  22, 1980  (45  FR 
4032). 

The  Department  has  considered 
carefully  all  of  the  comments  received  in 
response  to  the  proposed  rule  and 
request  for  comments  on  19  CFR  Part 
355  that  was  published  on  June  10, 1985 
(50  FR  24207).  These  comments,  and  the 
Department's  responses  to  them,  are 
summarized  below. 

Index 

Comment:  One  party  suggests  that  the 
Department  establish  a  "unified  sub- 
index"  of  time  Umits. 

Department's  Position:  We  agree  that 
a  consolidated  listing  of  time  limits 
might  be  helpful.  We  have  added  as 
Annex  II  a  list  of  time  limits  and  a 
reference  to  the  section  in  which  each 
appears. 

Sec.  355.1 

Comment  One  party  suggests  that  the 
Department  add  a  paragraph 
specifically  setting  forth  the  times  when 
an  injury  test  is  required  under  section 
303  of  the  Act.  For  example,  an  injury 
test  is  required  for  duty-free  products 
from  signatories  to  the  General 
Agreement  of  Tariffs  and  Trade 
("GATT*). 

The  same  party  also  requests  that  the 
D^artment  specifically  state  the 
procedures  to  be  followed  in  a 
proceeding  when  a  country  becomes  a 
"country  under  the  Agreement" 

Department's  Position:  The  question 
of  when  injury  tests  are  required  is  not 
an  appropriate  rulemaking  issue  for  the 
Department  of  Commerce  ("the 
Department").  The  Department  does 
agree  that  it  could  not  impose 
countervailing  duties  on  duty-free 
imports  from  GATT  signatories  absent 
an  injury  test 

Information  on  the  procedures  to  be 
followed  when  a  country  becomes  a 
country  under  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI,  XVI,  and  XXm  of  the  GATT 
('The  Agreement")  is  contained  in 
sections  102  and  104  of  the  Trade 
Agreemmts  Act  19  U.S.C.  1671  note.  For 
countries  that  become  countries  under 


the  Agreement  after  the  dates  specified 
in  these  provisions,  procedures  will  be 
based  on  the  accords  surrounding 
signature  of  the  Subsidies  Code,  other 
agreements,  and  the  U.S.  Trade 
Representative's  ("USTR")  declaration 
that  the  country  is  to  be  accorded 
country  under  the  Agreement  status.  No 
rulemaking  is  required. 

Sec.  355,2(h) 

Comment  One  party  wants  to  know  if 
"like  product"  should  be  defined. 

Another  party  argues  that  the 
regulation  improperly  deletes  part  of  the 
statutory  definition  of  industry  and 
authorizes  the  exclusion  of  importers 
from  the  industry.  The  legislative  history 
of  the  1984  Act  shows  that  section 
771(4)(B)  was  intended  to  allow  the 
Commission  to  exclude  importers  in 
injury  determinations,  not  to  allow  the 
Department  to  do  so  in  determining 
standing  to  file  a  petition. 

Another  party  requests  that  the 
Department  affirm  its  practice  of 
presuming  that  a  petitioner  has  filed  an 
action  on  behalf  of  an  industry  unless 
and  until  significant  opposition  from 
other  domestic  producers  has  been 
presented.  This  party  also  is  troubled  by 
the  reference  to  "the  like  product" 
(emphasis  added)  in  the  first  sentence  of 
the  proposed  regulation.  The  party 
argues  that  the  use  of  the  word  "the," 
combined  with  the  Departments  stated 
intention  to  consult  with  the 
International  Trade  Commission 
("Commission")  on  the  decision 
concerning  the  like  product  is  overly 
restrictive,  likely  to  be  contentious,  and 
goes  beyond  the  legislative  intent  of  the 
standing  requirement — "to  prevent 
companies  or  individuals  with  no 
interest  from  commencing  an 
investigation."  Furthermore,  this  party 
believes  that  the  Department's  proposal 
would  permit  circumvention  of  the 
decision  in  Roses  Inc.  v.  United  States, 
706  F.2d  1563  (Fed.  Cir.  1983),  which 
does  not  permit  the  Department  to 
receive  views  from  importers  or  foreign 
producers  prior  to  a  determination  to 
initiate. 

Department's  Position:  We  see  no 
need  to  attempt  a  more  precise 
definition  than  that  contained  in  section 
771(10)  of  the  Act.  The  substantial  body 
of  determinations  by  the  Commission,  as 
well  as  the  practice  before  that  agency, 
provide  a  substantial  basis  for 
understanding  what  the  term  means. 

Although  the  legislative  history  does 
not  explicitly  address  standing 
requirements  in  discussing  the  definition 
of  "industry,"  the  meaning  of  "industry" 
is  integral  not  only  to  the  Commission's 
determinations  of  injury  but  also  to  the 
Department's  decision  on  standing 


under  section  702(b)(1)  of  the  Act  The 
proposed  regulatory  definition  highlights 
those  parts  of  the  definition  in  section 
771(4)  of  the  Act  which  are  relevant  to 
standing.  The  part  of  the  definition 
which  refers  to  producers  of  a  "major 
proportion"  of  the  total  domestic 
production  is  not  pertinent  to  standing 
because  applying  it  could  result  in  a 
petition  that  has  the  support  of  just  over 
one  quarter  of  the  domestic  industry,  as 
the  following  analysis  shows.  Section 
702(b)(1)  requires  that  a  petition  be  filed 
"on  behalf  of  an  industry.  Both  the 
Court  of  International  Trade,  in  Gilmore 
Steel  Corp.  v.  United  States.  7  CTT  219 
(1984),  and  the  Department,  in  Certain 
Textile  Mill  Products  and  Apparel  from 
Malaysia,  50  FR  9852  (1985),  interpret 
the  "on  behalf  of  language  to  mean  that 
standing  can  be  defeated  if  a  majority  of 
the  concerned  industry  opposes  the 
petition.  If  "industry"  is  defined  as  a 
simple  majority  ("a  major  proportion") 
of  total  domestic  production,  and  "on 
behalf  of  is  also  a  mere  majority,  then  a 
petitioner  filing  "on  behalf  of  an 
industry"  would  have  standing  as  long 
as  a  majority  of  the  majority  of  the 
industry  did  not  oppose  the  petition.  If  a 
petition  may  be  filed  "on  behalf  of 
producers  of  a  "major  proportion"  of 
total  domestic  production,  arguably 
opposition  by  even  a  substantial 
majority  of  U.S.  producers  would  not 
suffice  to  show  lack  of  standing.  This 
result  was  not  intended  by  the 
requirement  to  file  on  behalf  of  an 
industry.  Because  this  conclusion 
contradicts  and  confuses  the  intent  of 
the  requirement  to  file  on  behalf  of  an 
industry,  the  "major  proportion"  of  the 
industry  element  of  the  definition  is  not 
pertinent  for  standing  purposes. 

As  to  our  proposed  inclusion  of  the 
related  party  provision  of  section 
771(4)(B)  of  the  Act.  tiie  Court  in 
Gilmore  indicated  that  it  believes  the 
Department  may  exclude  importers  from 
the  industry  for  standing  purposes  if 
appropriate.  7  CIT  at  226-27  [dicta].  The 
Department  has  used  this  provision  on  a 
number  of  occasions.  See,  e.g..  Frozen 
Concentrated  Orange  Juice  from  Brazil, 
52  FR  8324  (1987);  Fabricated  Auto  Glass 
from  Mexico,  50  FR  1908  (1985).  The 
Department  finds  the  proposed 
regulatory  definition  to  be  the 
appropriate  one  for  purposes  of 
identifying  those  producers  with  a  stake 
in  the  outcome.  Gilmore  Steel  Corp.  v. 
United  States,  7  CIT  at  224.  For  these 
reasons,  the  comment  is  not  adopted. 

As  we  stated  in  Certain  Textile  Mill 
Products  and  Apparel  from  Malaysia,  50 
FR  9852,  9853  (1985),  tiie  holding  in 
Gilmore  "does  not  amount  to  a 
requirement  that  a  petitioner  somehow 
prove,  when  a  petition  is  filed,  that  at 


least  51  percent  of  an  industry  has 
expressed  itself  in  support  of  a  petition." 
The  proposed  regulation  does  not 
disturb  existing  practice  in  this  regard. 

The  phrase  "the  like  product"  appears 
in  the  existing  regulation  and  its  use 
here  will  not  result  in  a  change  in 
agency  practice.  The  use  of  "the,"  as 
opposed  to  "a,"  in  referring  to  like 
product  and  the  Department's  intention 
to  consult  with  the  Commission  are  not 
intended  to  be  overly  restrictive  or  to  go 
beyond  Congressional  intent  with 
respect  to  the  standing  requirement.  Pre- 
initiation  consultations  with  the 
Commission  at  the  staff  level  permit  the 
Department  to  draw  on  that  agency's 
expertise  and  its  knowledge  of  the 
injury  requirements  for  initiation  of  a 
proceeding.  In  addition,  the  regulation 
does  not  circumvent  the  teaching  in 
Roses  on  pre-initiation  contact  with 
potential  interested  parties  tiiat  might  be 
adversely  affected  by  an  investigation 
and  order.  Roses  does  not  limit  the 
Department's  pre-initiation 
communications  with  tiie  Conunission. 

Sec.  355.2(i)(3).  (i)(4),  and  (i)(5) 

Comment  One  party  contends  that  in 
defining  "interested  party,"  retailers 
should  not  be  excluded  per  se.  Retailers 
should  have  the  opportimity  to 
participate  if  the  Department's 
determination  will  affect  them. 

Department's  Position:  Section  771(9) 
of  the  Act  is  limited  to  resellers  at  the 
wholesale  level.  In  accordance  with 
current  practice,  we  have  revised 
paragraphs  (i)(3).  (i)(4),  and  (i)(5)  to  refer 
to  sellers  of  the  like  product  produced  in 
the  United  States. 

We  also  note  that  we  are  drafting  a 
regulation  to  implement  section  1326(c} 
of  tiie  1988  Act,  which  expands  tiie 
definition  of  interested  parties  to 
include,  in  investigations  involving 
processed  agricultural  products,  a 
coalition  or  trade  association 
representative  of  (a)  processors,  (b) 
processors  and  producers,  or  (c) 
processors  and  growers. 

Sec.  355.2  (j)  and  (n) 

Comment  Two  parties  state  that  in 
these  sections  the  Department  assumes 
that  it  has  the  authority  to  terminate 
investigations  on  the  basis  of  rescissions 
of  initiations  or  investigations.  The  Act 
does  not  confer  such  authority.  Either 
the  Department  should  delete  this 
provision  or  promulgate  rules  stipulating 
the  claimed  legal  authority  and  the 
conditions  under  which  such  rescissions 
will  occur. 

Department's  Position:  The 
Department  has  the  authority  to 
reconsider  a  determination  to  initiate  an 
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investigation  and  to  act  to  correct 
manifest  error  which  taints  the 
proceeding.  The  isaue  considered  in 
Gilmore  Steel  Corp.  v.  United  States,  7 
err  219  (1084)  was  standing.  Since  1983, 
the  Department  has  rescinded  all  or 
parts  of  initiations  in  ten  cases.  Several 
dealt  with  standing,  two  with  the  issue 
of  subsidies  in  nonmarket  economies, 
and  one  with  programs  previously  found 
not  to  be  countervailable.  See,  e.g^ 
Georgetown  Steel  Corp.  v.  United 
States,  801  F.2d  1308  (Fed.  Cir.  1988): 
Certain  Textile  Mill  Products  and 
Apparel  from  Turkey.  50  PR  9188  (1985); 
Unprocessed  Float  Glass  from  Mexico, 
48  PR  58095  (1983). 

We  note  that  because  a  suspension  (rf 
investigation  does  not  "end"  an 
investigation,  we  have  deleted  that 
phrase  from  paragraph  (j). 

Sec.S55.2(k) 

Notae  As  atated  in  the  preamble  to  ttie 
proposed  rale,  paragraph  (k)  defines  "the 
merchandise."  The  definition  avoids 
continual  repetition  throughout  the 
regulation!  of  the  phrase  "the  class  or  kind  of 
merchandise  tanpcvted  or  sokl.  or  likely  to  be 
sold,  for  importation  into  the  United  States, 
that  is  the  sribiect  of  the  proceeding." 

Sec.  358.2(1) 

Comment-  AU  parties  commenting  on 
this  section  object  to  the  limitation  of 
"parties  to  the  proceeding"  to  those 
which  participate  in  a  particular 
decision  by  the  Secretary  dumigh  the 
submission  of  factual  information  or 
written  argtmaent  The  parties  generally 
argue  diat  the  provision  is  an  attenqit  by 
the  Department  to  define,  without 
statutory  authority,  the  Jurisdiction  at 
federal  courts.  One  party  argues  that  the 
provision  is  an  unconstitutional 
usurpation  of  Congress'  authority  to 
define  the  jurisdiction  of  Article  III 
courts.  Others  aigue  that  the  definition 
is  too  limited;  U.S.  and  state  courts  have 
held  that  a  party  not  actively 
participating  in  a  proceeding  has  a  right 
to  appeal  a  decision  reached  in  the 
course  of  that  proceeding. 

Others  argue  that  the  provision  is  not 
in  accordance  with  Congress'  intention 
of  streamlining  and  reducing  the  cost  of 
countervailing  duty  proceedings,  and 
will  result  in  needless  duplication  of 
effort  by  interested  parties  dirough 
protective  filings.  Recommended 
definitions  include:  (1)  none;  (2)  any 
interested  party  entering  a  notice  of 
appearance  (with  or  without  time  limit); 
and  (3)  the  proposed  provision,  a  notice 
of  appearance,  or  any  party  which 
qualified  under  the  proposed  provision 
during  the  preceding  three  years. 

Department's  Position:  The 
Department  must  define  the  term  "party 


to  the  proceeding."  Section  703(bH3)  of 
the  Tariff  Act  provides  for  disclosure  of 
information  to  "any  interested  party, 
then  a  party  to  the  proceedings"  and 
section  777(cMl)(A)  <rf  the  Act  as 
amended  by  the  1968  Act  limits 
disclosure  of  business  proprietary 
information  to  "all  hiterested  parties 
who  are  parties  to  the  proceeding 

*  *  *."  Furthermore,  the  term  "party  to 
the  investigation."  a  term  that  the 
Department  interprets  as  being 
synonjrmous  with  "party  to  the 
proceeding,"  appears  a  number  of  times 
in  the  statute.  See,  e.g.,  section  774(a)(1), 
dealing  with  requests  for  hearings. 

As  to  the  arguments  that  the 
Department  is  attempting  to  limit  a 
party's  ri^t  to  appeal  to  the  court  we 
believe  the  comments  prove  too  much.  It 
is  the  province  of  Congress  to  regulate 
trade,  Init  that  does  not  argue  that  the 
Department  has  no  authority  to  interpret 
statutory  enactments  on  trade  matten 
through  its  regulations.  Section  518A(d) 
of  the  Act  limits  standing  before  the 
court  to  '*ta]ny  hiterested  party  who  was 
a  party  to  the  proceeding  under  section 
303  of  this  Act  or  title  Vn  of  this  Act 

*  •  '."Those proceedings  are 
administrative  processes  carried  out 
before  the  Department  and  subject  to  its 
rules.  We  believe  the  court  will  benefit 
from  the  agency's  expertise  as  to  die 
minimiim  participation  in  the 
administratrve  process  that  will  make 
possible  the  party's  exhaustion  of  its 
administrative  remedies,  so  that  the 
time  of  the  court  and  the  parties  will  not 
be  spent  needlessly  on  matten  that 
could  have  been  addressed  and  resolved 
by  the  agoicy  fai  the  first  instanoe.  The 
court  may  disagree  in  the  circumstances 
of  a  particular  case  that  adherence  to 
the  regulatory  requirements  was 
consistent  with  Congressional  intent 
but  that  does  not  argue  for  i^ioring  our 
obligation  to  ensine,  to  the  extent 
possible,  the  orderly,  efficient  and 
equitable  Implementation  of  the  law. 

Finally,  the  Department  does  not 
believe  that  the  definition  places  an 
unreasonable  burden  on  interested 
parties.  To  the  extent  that  parties  wish 
to  make  clear  their  right  to  litigate  issues 
raised  by  other  parties,  they  may 
incorporate  by  reference  the  other 
parties'  comments  in  whole  or  in  part.  If 
the  parties'  positions  differ,  then  the 
Department  believes  that  the  second 
party  has  an  obligation  to  raise  its 
argument  with  die  administering 
authority  before  litigating  the  issue. 

S«c.355.2(p) 

Comment  Several  parties  state  that 
by  limiting  the  definition  of  "likely  sale" 
to  an  "irrevocable  offer  to  sell."  the 
Department  has  in  effect  limited  the 


Commission's  ability  to  consider  a  case 
in  which  revocable  offers  to  seD  may  be 
found  to  constitute  a  threat  of  material 
injury.  One  party  suggests  that  we 
modify  the  regulation  either  by  dropping 
the  requirement  that  offera  be 
irrevocable  or  by  creating  a  rebuttable 
presumption  that  all  offera  are 
irrevocable. 

Another  party  objects  to  the 
Department's  practice  (stated  in  the 
preamble  to  the  proposed  rule)  of 
considering  likely  sales  only  in  the  event 
that  there  are  no  consummated  sales  in 
the  relevant  foreign  markets.  For 
instance,  the  party  dtes  die  possibitity 
that  a  foreign  bid  for  a  major  long-term 
contract  may  be  subsidized,  forcing 
domestic  producera  to  restructure  their 
proposals  in  order  to  remain 
competitive,  even  though  other  recent 
sales  by  the  some  foreign  producera  are 
not  subsidized. 

Another  party  states  that  it  is 
inconsistent  with  die  Agreement  on 
Interpretation  and  AppUcation  of 
Articles  VI.  XVL  and  XXm  of  die 
General  Agreement  on  Tarifiis  and 
Trade  ("the  Agreement")  to  initiate  an 
investigation  before  the  merchandise  is 
imported. 

Department's  Position:  The 
Department  has  defined  the  term  "likely 
sale"  in  order  to  cover  the  situations 
where  actionable  unfair  trade  practices 
can  be  reasonably  expected  to  exist 
The  issue  to  be  addressed  is  the 
likelihood  that  a  sale  will  be  made.  In 
our  view,  that  can  occur  only  when  an 
offer  is  irrevocable  for  some  time  period 
sufficient  to  indicate  a  likelihood  of  sale. 
Revocable  offera  encompass  such  • 
wide  spectrum  of  activities  as  to  provide 
no  measure  of  the  likelihood  of  sales. 
The  definition  would  not  preclude  the 
Commission  from  considering  revocable 
offera  in  determining  the  threat  of  injury, 
provided  that  the  Department  has 
initiated  an  investigation.  We  have 
decided  to  retain  the  requirement  diat 
offera  be  irrevocable,  without  adding  a 
rebuttable  presumption,  because  we 
believe  the  provision  is  administrable 
and  reasonable  as  drafted. 

Regarding  the  practice  on 
cmisideration  of  likely  sales,  the 
Department  continues  to  believe  that 
sales  generally  are  a  more  appropriate 
measure  of  market  activity  than  are 
offers.  The  manner  in  which  the 
Department  defines  the  period  of  the 
investigation  will  most  often  deal  with 
the  problem  identified  by  the 
commenter.  In  the  imusual  situation 
where  that  is  not  the  case,  the 
Department  may  consider  both  sales 
and  offera. 


Regarding  initiations  prior  to 
importation  of  the  merchandise,  the 
regulation  is  based  on  the  U.S.  statute, 
which  itself  is  consistent  «vith  the 
Agreement  The  GATT  (Article  VQ  and 
the  Agreement  (Article  2)  permit  the 
importing  country  to  commence  an 
investigation  to  determine  the  existence, 
degree,  and  effect  of  any  alleged  subsidy 
on  merchandise  once  it  becomes 
apparent  that  a  particular  import  will 
benefit  from  subsidies.  Evidence  of  an 
irrevocable  offer  to  sell  or  a  sale  is 
sufficient  evidence  to  satisfy  the 
requirement  in  Article  2  that  there  be 
"subsidized  imports."  It  would 
undermine  the  purpose  of  the  GATT  and 
the  Agreement  to  interpret  narrowly  and 
literally  the  phrase  "subsidized  imports" 
in  Article  2(1).  Neither  the  Agreement 
nor  the  Agreement  on  Implementation  of 
Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade  requires  such  an 
interpretation.  In  certain  situations,  such 
as  large  capital  equipment  purchases, 
implementing  the  Agreement's  authority 
to  impose  countervailing  duties  on 
"subsidized  imports"  requires  that  the 
investigation  be  initiated  prior  to  the 
actual  importation.  See,  e.g..  Railcars 
from  Canada,  48  FR  6589  (1983).  We 
believe  the  draftera  of  the  Agreement 
intended  this  result  because  the 
contrary  interpretation  reduces  the 
Agreement's  authority  to  a  nullity  in 
those  situations.  Of  course,  no 
countervailing  (or  antidumping)  duties 
cure  levied  until  the  merchandise  is 
imported  in  the  formal  Customs  sense. 

Althou^  all  of  the  comments  focused 
on  the  likely  sale  issue,  we  note  that 
section  1327  of  the  1988  Act  lists  the 
factors  to  be  considered  in  deciding 
whether  a  lease  is  equivalent  to  a  sale. 
These  factora  are  the  terms  of  the  lease, 
normal  commercial  practice  within  the 
industry,  the  circumstances  of  the 
specific  transaction,  the  integration  of 
the  product  into  the  operation  of  the 
lessee  or  importer,  the  likelihood  of 
continuation  or  renewal  of  the  lease 
over  a  significant  period  of  time,  and 
other  relevant  factors,  including  the 
possibility  of  avoidance  of  antidumping 
or  countervaiUng  duties. 

Sec.  355.3 

Comment-  One  party  requests  that 
respondents  and  petitioners  not  be 
required  to  resubmit  evidence  or 
documents  that  are  already  in  the 
Department's  possession.  To  reduce  the 
buiden,  the  resubmission  should  be 
waived  if  the  submitter  can  identify  the 
location  of  the  requested  data  in  the 
Department's  files  or  in  the  Subsidy 
Library.  These  documents  could  be 
made  part  of  the  court  record  without 


physically  inserting  them  into  the 
record 

Department's  Position:  TTie  burden 
that  would  be  created,  and  the  potential 
disruption  to  an  orderly  proceeding  that 
would  result  given  the  enormous 
volume  of  records,  does  not  permit  the 
Department  to  provide  this  service.  See 
also  the  Department's  response  to 
comments  on  S  355.34(b). 

Sec.355.S(a) 

Comment-  One  party  asks  if  the 
verifier's  personal  notes  and  verification 
documents  that  are  neither  important 
nor  material  to  the  factual  assertions  in 
the  verification  (except  as  secondary 
corroboration)  should  be  included  in  the 
official  record. 

Another  party  objects  to  the  narrow 
time  window  for  filing  factual 
information  to  be  included  in  the  official 
record.  All  information  submitied  and 
not  returned  by  the  Department  should 
become  part  of  the  official  record 
Otherwise,  petitioners  are  penalized  for 
delays  caused  by  respondents'  late  (but 
not  "untimely")  filings  or  the 
Department's  late  release  of 
administiative  protective  order  ("APO") 
material. 

Department's  Position:  The  verifier's 
notes  are  not  part  of  the  official  record 
because  such  notes  merely  form  the  firet 
draft  of  the  final  verification  report  As 
for  verification  documents,  those  which 
clearly  are  not  pertinent  (whatever  their 
"importance")  will  be  excluded  from  the 
record. 

We  believe  that  our  retention  as  part 
of  the  official  record  of  untimely 
submitted  documents  would  erode  the 
principle  of  timely  filings  and  in  turn 
would  jeopardize  our  ability  to  review 
submissions  with  care  within  the 
statutory  deadlines  for  completion  of  an 
investigation  or  review.  Therefore,  we 
will  not  include  in  the  official  record 
[i.e.,  will  return  to  the  submitter)  any 
untimely  filings.  We  do  not  believe  that 
any  party  should  be  disadvantaged  as  a 
result  of  late  actions  by  another  party  or 
by  the  Department.  The  Department, 
therefore,  will  strictiy  enforce  its 
deadlines  to  avoid  such  results. 

We  note  that  we  have  clarified  that 
documents  letumed  to  a  submitter  under 
SS  355.31(b)(2)  and  355.32(g)  will  not  be 
included  in  the  official  record  All 
untimely  or  nonconforming  submissions 
will  be  returned  to  the  submitter  with 
written  notice  stating  the  reasons  for 
return  of  the  documents.  The  written 
notice,  which  will  detail  the  untimely  or 
nonconforming  nature  of  the  submission, 
will  be  placed  in  the  record  of  the 
proceeding. 


Sec.  355.3(b) 

Comment-  One  party  contends  that 
the  public  record  of  proceedings  should 
contain  material  that  can  be  disclosed  to 
the  public,  rather  tiian  just  what  "die 
Secretary  decides  can  be  disclosed." 

Another  party  also  seeks  uniformity 
between  the  definitions  of  "public 
record"  and  "public  information."  It  is 
not  clear  whether  all  "public 
information'  would  have  to  be  included 
in  the  public  record. 

Department's  Position:  The 
Department  believes  there  may  be  some 
ambiguity  between  55  355.3(b)  and 
355.4(a].  We  are  altering  the  second 
sentence  of  S  355.3(b)  to  read  as  follows: 
"The  record  wll  consist  of  all  material 
described  in  paragraph  (a)  of  this 
section  that  the  Secretary  decides  is 
public  information  within  the  meaning 
of  5  355.4(a),  government  memoranda  or 
portions  of  memoranda  that  the 
Secretary  decides  may  be  disclosed  to 
the  general  public,  plus  public  vereions 
of  all  determinations,  notices,  and 
tianscripts." 

dec  vOo.4 

Comment-  One  party  suggests  that 
5  355.4  come  immediately  before 
5  355.32  for  unity  of  subject  matter. 
Also,  5  355.33  is  redundant  in  view  of 
5  355.4. 

Department's  Position:  Although  the 
text  of  S  355.4  logically  could  be  placed 
in  Subpart  C,  we  prefer  to  leave  that 
text  in  Subpart  A.  As  for  the  second 
point  we  believe  5  355.4  is  definitional 
and  5  355.33  is  operational 

Sec  355.4(a) 

Comment  One  party  states  that  the 
Department's  proposed  standards  for 
proprietary  treatment  are  inadequate. 
Under  the  regulation,  factual 
information  in  a  form  which  cannot  be 
associated  with  or  used  to  identify  a 
particular  firm  nonetheless  may  be 
proprietary  for  that  firm.  An  example 
would  be  marketing  strategies. 

Another  party  suggests  the  inclusion 
of  those  portions  of  the  Department's 
memoranda,  memoranda  of  ex  parte 
meetings,  and  tianscripts  cited  at 
5  355.3(a)  which  do  not  contain 
proprietary,  privileged,  or  classified 
information  within  the  category  of 
"pubhc  information."  Also,  "other 
official  documents"  in  fi  355.4(a)(4) 
should  read  "other  published 
documents,"  because  official  documents 
contain  proprietary,  classified,  or 
otherwise  privileged  information  and 
are  not  necessarily  public. 

Department's  Position:  The 
Department  may  deviate  from  the  Usf  of 
normally  public  information  if  the 
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submitter  presents  a  convincing 
argument  of  harm.  Rather  than  modify 
8  355.4(a)(3),  we  will  entertain  such 
arguments  on  a  case-by-case  basis. 

We  have  already  addressed  the  first 
part  of  the  second  comment  in  our 
response  to  the  comment  on  |  355.3(b). 
As  for  the  second  argument  we  agree 
and  are  amending  |  355.4(a)(4)  to  read 
"publicly  available  laws,  regulations, 
decrees,  orders,  and  other  official 
docimients  of  a  country,  including 
English  translations." 

Sec.  355.4(b) 

Comment-  One  party  suggests  that  the 
proprietary  nature  of  any  enumerated 
exceptions  should  be  judged  by  the 
same  standards  as  other  information  for 
which  proprietary  treatment  is 
requested.  The  types  of  information 
enumerated  (that  will  not  be  given 
proprietary  treatment)  may  be  valuable 
to  competitors,  revealing  marketing 
areas,  a  shift  in  aistomer  focus,  or  the 
timing  of  new  marketing  efforts. 

Another  party  also  suggests  that  the 
exceptions  in  paragraphs  (b)(3)  and 
(b)(6)  be  deleted. 

A  third  party  suggests  changing  the 
terminology  to  "confidential"  to  conform 
with  section  777  of  the  Act  This  section 
should  also  state  that  "proprietary" 
information  is  a  class  of  "confidentiar' 
information,  because  "confidential"  is 
more  of  a  red-flag  to  alert  document 
users. 

Department's  Position:  We  will 
entertain  on  a  case-by-case  basis 
arguments  against  the  parenthetical 
exceptions  listed  in  {  355.4(b).  As  we 
stated  in  the  proposed  rulemaking,  the 
list  of  exceptions  reflects  oxu-  experience 
with  information  submitted  in 
proceedings.  It  attempts  to  eliminate 
imnecessary  disagreement  over 
documents  that  generally  fall  into  one 
category  or  another. 

Section  777  of  the  Act  was  amended 
in  1986  to  strike  out  the  words 
"confidential."  "confidentiahty,"  and 
"non-confidential"  throughout  that 
section  and  insert  instead  "proprietary," 
"proprietary  status,"  and  "non- 
proprietary," respectively.  See  Tax 
Reform  Act  of  1986,  Pub.  L  No.  99-^14. 
section  188e(a)(18).  100  Stat  2085  (1986). 
This  technical  amendment  accomplished 
the  stated  purpose  of  the  House-Senate 
conference  on  the  1984  Act  See  H.  Conf. 
Rep.  No.  1156. 98th  Cong..  2d  Sess.  178 
(1984).  The  term  "confidential"  is  used 
specifically  to  identify  a  national 
security  classification  referred  to  in 
paragraph  (d)  of  this  section  and 
5  355.33.  "ProprieUry"  has  a  different 
meaning. 


Sec  355.4(b)(5) 

Comment-  One  party  suggests  that 
dates  and  order  numbers  be  proprietary 
because  they  may  disclose  customer 
identities. 

Department's  Position:  We  have 
addressed  this  comment  in  the 
discussion  of  our  position  on  i  355.4(b). 

Sec.  355.4(b)(6) 

Comment-  One  party  states  that  the 
parenthetical  phrase  in  paragraph  (b)(6) 
should  include  the  designation  of  the 
type  of  distributor  and  supplier.  The 
proposed  rule  specifies  only  the  type  of 
customer.  This  party  also  sxiggests 
adding  a  paragraph  to  clarify  whether 
the  Department  treats  customer  codes  as 
proprietary  information.  The  party  urges 
the  Department  to  extend  proprietary 
treatment  to  the  codes  in  order  to  avoid 
inadvertent  disclosure  of  customer 
names  and  sales  patterns. 

Department's  Position:  We  agree  with 
the  suggestion  for  parallel  construction 
in  the  parenthetical  phrase,  so  that  the 
phrase  would  include  a  reference  to 
"designation  of  type  of  customer, 
distributor,  or  supplier,"  and  have 
modified  the  regulation  accordingly.  As 
for  customer  codes,  we  believe  that  the 
encoding  sheets,  but  not  the  encoded 
names,  should  be  proprietary.  We  have 
already  included  the  encoding  sheets 
within  the  description  of  proprietary 
material,  because  such  sheets  must  by 
definition  contain  customer  names.  In 
other  words,  we  would  give  proprietary 
treatment  to  customer,  distributor,  and 
supplier  names  in  whatever  documents 
they  might  be  presented  to  the 
Department  including  encoding  sheets. 
If  customer  codes  alone  are  sufficient  to 
reveal  proprietary  information  in  a 
particular  situation,  the  Department 
would  consider  a  request  by  the 
submitter  to  protect  such  codes  from 
public  disclosure. 

Sec.  355.4(b)(7) 

Comment:  Another  party  suggests 
adding  to  the  list  of  public  information, 
with  the  burden  on  the  submitter  to 
establish  the  contrary,  items  such  as 
price  lists  distributed  to  a  group  of 
customers,  subsidy  amounts  available  to 
the  general  public,  and  the  total  amount 
of  subsidy  benefits  by  program  given  by 
a  government 

Department's  Position:  Price  lists  may 
be  public  information  of  a  type 
described  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section,  or  proprietary  information 
described  in  paragraph  (b)(5).  We 
cannot  presume  that  limited  distribution 
of  a  price  list  to  a  specific  group  of 
customers  constitutes  public 
availability.  For  example,  sellers  may 


circulate  different  price  lists  to  different 
groups  of  customers  and  expect 
prospective  customers  to  protect  the 
information  as  proprietary. 

We  agree  that  subsidy  amounts  that 
are  publicly  stated  {e.g.,  through  press 
releases  or  public  statements  of 
government  officials  or  others) 
presumptively  are  not  proprietary,  and 
thus  we  are  amending  the  exceptions  in 
paragraph  (b)(7)  to  so  state.  We  do  not 
agree  that  the  total  amount  given  by  a 
government  through  a  particular 
program  should  be  presumptively  public 
information,  unless  the  government  has 
made  the  amount  public. 

Sec.  355.5 

Comment-  One  party  suggests  that  as 
a  method  of  better  informing  the  public 
the  Department  should  develop  and 
maintain  a  compendium  of  issues  and 
precedents  as  part  of  the  Subsidy 
Library. 

Department's  Position:  Although  a 
laudable  goal,  we  do  not  currently  have 
the  resources  to  imdertake  this 
substantial  task.  In  notices  of 
determinations  pubUshed  in  the  Federal 
Register,  we  state  each  significant  issue 
and  describe  the  Department's  position 
on  it.  There  are  private  services 
available  for  researching  those  notices. 

Note:  These  rules  include  tlie  regulation 
promulgated  on  August  17. 1987  (52  FR  30660] 
regarding  de  minimis  net  subsidies.  The 
provision  has  been  renumbered  from  §  355.8 
to  S  355.7. 

Sec  355.11 

Comment:  One  party  asks  what 
standards  apply  to  a  determination  to 
self-initiate  an  investigation,  and 
whether  the  Department  might  self- 
initiate  an  investigation  under  {  355.11 
rather  than  an  administrative  review 
under  S  355.22(i)  for  the  purpose  of 
complying  with  section  762  of  the  Act. 

Department's  Position:  As  provided  in 
section  702(a)  of  the  Act  the  standards 
for  self-initiation  are  stated  in  section 
701(a)  of  the  Act.  The  determination 
must  be  based  on  available  information. 
Regarding  implementation  of  section 
762(b)  of  the  Act  as  added  by  the  1964 
Act  we  believe  that  initiation  of  an 
administrative  review  rather  than  an 
investigation  is  appropriate.  The 
proceeding  is  sui  generis.  It  is  initiated 
"at  the  direction  of  the  President"  and 
there  is  no  indication  in  section  762  that 
time  Umits  for  investigations  would 
apply.  Because  many  sections  in 
Subpart  B  of  the  regulations  relating  to 
investigations  are  inapplicable  to  these 


proceedings,  the  special  procedures 
described  in  (  355.22(i)  are  appropriate. 

Sec  355.12(a) 

Note:  See  Department's  position  on 
S  355.13(a}  for  the  explanation  of  a  change  to 
this  paragraph. 

Sec  365.12(b) 

Comment-  Two  parties  state  that  the 
regulation  should  clarify  that  the 
administering  audiority  will  determine 
whether  information  is  "reasonably 
available"  in  light  of  the  circimistances 
of  each  petitioner.  Another  party  urges 
the  Department  to  continue  to  define  the 
requirement  "loosely"  and  to  provide 
"counsel  and  assistance"  to  petitioners 
that  do  not  have  the  resources  to 
develop  the  required  information  on 
their  own. 

Department's  Position:  In  deciding 
whether  to  initiate  an  investigation,  the 
Department's  practice  is  to  take  into 
account  the  abiUty  of  the  petitioner  to 
obtain  information  in  support  of  the 
petition.  The  type  and  quantity  of 
relevant  information  that  is  reasonably 
available  to  a  large  corporation  in  a 
well-defined  industry  may  not  be 
available  to  a  small  company  in  an 
emerging  or  less  well-defined  industry. 
The  Department's  practice  of 
considering  the  size  and  nature  of  the 
business  and  industry  in  deciding  what 
information  is  "reasonably  available"  is 
not  changed  in  tliis  section.  Moreover, 
this  rule  contains  a  new  paragraph  (i)  in 
S  355.12  which  specifically  provides  for 
technical  assistance  to  small  businesses. 
The  Department  has  consistently 
provided  such  assistance  on  request. 

Sec.  355.12(b)(2) 

Comment:  One  party  states  that  the 
regulation  should  specify  on  what  basis 
[e.g.,  production  or  sales)  the  petitioner 
should  determine  the  companies  that 
account  for  two  percent  of  the  industry. 
Two  parties  state  that  the  regulation 
should  not  require  the  names  and 
addresses  of  members  of  the  industry 
not  supporting  the  petition  because  this 
information  is  not  an  element  necessary 
to  obtain  relief  and,  therefore,  not  a 
statutory  requirement.  Several  parties 
express  concern  that  the  regulation 
would  unduly  burden  petitioners  and 
might  cause  petitioners  to  violate  U.S. 
antitrust  laws  in  seeking  proprietary 
information  about  their  competitors' 
market  shares.  One  party  contends  that 
the  regulation  should  define  the  phrase 
"on  behalf  of  an  industry. 

Department's  Position:  We  have 
modified  the  parenthetical  phrase  in 
paragraph  (b)(2)  to  clarify  that  two 
percent  of  the  industry  may  be 
measured  either  in  terms  of  sales  or 


production  levels.  In  addition,  we  have 
modified  this  provision  to  clarify  tliat  in 
deciding  whether  a  person  in  the 
industry  accounts  for  two  percent  or 
more  of  the  industry,  the  petitioner  may 
rely  on  publicly  available  information 
only.  The  Department  includes  the  two 
percent  cut-off  only  to  reduce  the 
potential  burden  on  the  petitioner  in 
industries  that  include  a  large  number  of 
small  firms.  In  satisfying  the 
requirements  of  paragraph  (b)(2),  the 
Department  does  not  expect  petitioners 
to  obtain  business  proprietary 
information  from  other  persons  in  the 
industry  or  otherwise  to  engage  in 
activity  that  arguably  might  call  into 
play  the  U.S.  antitrust  laws.  We  believe 
there  are  many  methods  of 
gathering  the  information  that  would  not 
present  a  problem. 

The  requirment  to  include  the  names 
and  addresses  of  other  persons  in  the 
industry  is  consistent  with  the 
requirement  that  the  petition  be  filed 
"on  behalf  of  an  industry.  Obviously, 
the  identity  of  persons  that  comprise  the 
industry  is  an  important  fact  relevant  to 
petitioner's  assertion.  This  is  especially 
true  with  respect  to  known  opponents  of 
the  petition.  As  explained  in  our 
response  to  comments  on  S  355.12(b), 
the  Department  will  consider  the  size 
and  nature  of  the  business  and  industry 
in  deciding  what  information  is 
reasonably  available  to  a  petitioner. 

We  see  no  need  to  define  the  phrase 
"on  behalf  of  an  industry  because  the 
phrase  speaks  for  itself.  The  Department 
will  continue  to  rely  on  the  petitioner's 
representation  of  industry  support. 
Neither  the  statute  nor  the  legislative 
history  requires  the  petitioner  to 
establish  affirmatively  that  it  has  the 
support  of  a  particular  percentage  of  the 
members  of  an  industry  See  the 
Department's  response  to  comments  on 
§  355.2(h). 

Sec.  355.12(b)(3) 

Comment-  One  party  recommends' 
that  we  broaden  the  requirement  in  this 
paragraph  to  include  "the  petitioner  and 
anyone  purported  to  be  represented  by 
the  petitioner  *  *  *." 

Department's  Position:  We  see  no 
need  for  this  proposed  modification.  The 
Department  routinely  obtains  fi^m  other 
agencies  relevant  information  on  other 
trade  law  proceedings.  It  is  important  to 
minimize  the  burden  on  petitioners. 

Sec.  355.12(b)(4) 

Comment:  Two  parties  object  to  a 
comment  in  the  preamble  of  the 
proposed  rule  that  "the  petitioner's 
description  of  the  merchandise  does  not 
necessarily  determine  the  scope  of  an 
investigation  *  *  *"  and  that  "[i]n  some 


instances  the  Secretary  may  expand  or 
contract  the  class  or  kkid  of 
merchandise  under  investigation  to 
conduct  an  adequate  investigation." 
They  contend  that  these  statements  are 
contrary  to  the  Department's 
longstanding  practice  and  the  rulings  of 
the  Court  of  International  Trade. 

Department's  Position:  Congress  has 
recognized  that  "the  administrators  of 
the  law  have  reasonable  discretion  to 
identify  the  most  appropriate  group  of 
products  for  purposes  of  both  the 
subsidy  and  injury  investigations." 
S.  Rep.  No.  249,  9eth  Cong.,  1st  Sess.  45 
(1979).  Moreover,  the  Court  of 
International  Trade  has  aclmowledged 
that  the  Department  has  authority  to 
clarify  the  description  of  the  class  or 
kind  of  merchandise  contained  in  the 
petition.  Mitsubishi  Electric  Corp.  v. 
United  States.  Slip  Op.  88-152, 12  CIT 

(October  31, 1988);  Kokusai  Electric 

Co.  Ltd.  V.  United  States,  Slip  Op.  86-29. 

10  err (March  14, 1986).  The  Court 

also  has  recognized  that  the  Department 
has  the  authority  to  define  the  scope  of 
an  investigation.  Diversified  Products 
Corp.  V.  United  States,  6  CIT  155, 159 
(1983)  (citing  Royal  Business  Machines 
V.  United  States,  1  CIT  8a  87  n.18  (1980), 
aff-d,  669  F.2d  691  (Fed.  Cir.  1962)).  This 
authority  is  important  for  the  purpose  of 
ensuring  that  the  Department's  orders 
are  administrable,  clear,  enforceable, 
and  adequate  to  protect  the  U.S. 
industry  from  the  unfair  trade  practices 
covered  by  the  statute.  In  defining  the 
class  or  kind  of  merchandise,  the 
Department  may,  for  example,  rely  on 
information  not  available  to  the 
petitioner  and  conclude  that  the 
petitioner's  statement  of  class  or  kind  is 
inadequate  to  prevent  easy 
circumvention  of  the  order. 

We  have  modified  this  paragraph  to 
delete  the  reference  to  the  Tariff 
Schedules  of  the  United  States.  The 
reference  to  "U.S.  tariff  classification"  in 
the  final  rule  would  cover  the 
Harmonized  Tariff  System  when  it  is 
implemented  in  the  United  States. 

Sec.  355.12(b)(6) 

Comment:  Several  parties  object  to 
the  requirement  that  the  petition  state 
the  proportion  of  total  exports  to  the 
United  States  from  each  person  alleged 
to  have  benefitted  from  a  subsidy.  TTiey 
content  that  the  information  is  irrelevant 
to  the  purpose  of  the  petition  and  often 
difficult  or  impossible  for  the  petitioner 
to  obtain,  and  that  the  requirement  is 
contrary  to  the  Congressional  intent  to 
reduce  the  cost  of  filing  a  petition.  They 
suggest  that  this  requirement  be  deleted. 

Department's  Position:  The 
information  on  exports  to  the  United 
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States  is  not  irrelevant  because  the 
Department  uses  such  information  in  the 
preparation  of  questionnaires  and  the 
review  of  questionnaire  responses. 
Therefore,  to  the  extent  that  this 
information  is  reasonably  available  to 
the  petitioner,  it  should  be  reported  in 
the  petition.  To  the  extent  that  it  would 
fte  unduly  burdensome,  difficult,  or 
impossible  for  a  petitioner  to  obtain  this 
information,  the  petition  would  be 
acceptable  without  it  As  we  stated  in 
response  to  the  comments  on  paragraph 
(b)(2)  of  this  section,  the  petitioner  may 
rely  on  publicly  available  information. 

Sec.  355.12(b)(7) 

Comment:  One  party  urges  the 
Department  to  be  flexible  in  applying 
this  provision  to  U.S.  small  business 
petitioners. 

Department's  Position:  See  the 
Department's  response  to  comments  on 
§  355.12(b). 

Sec  355.12(b)(8) 

Comment-  Two  parties  urge  adoption 
of  a  0.5  percent  de  minimis  standard  for 
measuring  whether  the  upstream 
subsidy  has  a  "significant  effect"  on  the 
cost  of  producing  the  merchandise. 

Another  party  suggests  that  the 
regulations  be  expanded  in  order  to 
discourage  "fishing  expeditions" 
regarding  suspected  input  subsidies.  The 
party  would  have  the  Department 
require,  under  paragraph  (b](8)(i), 
information  on  the  production  process  in 
which  the  input  product  is  utilized  and, 
under  paragraph  (b)(8]{ii),  information 
showing  that  the  price  of  the  input 
product  is  lower  Uian  the  price  that  the 
producer  would  otherwise  pay  to  an 
arm's  length  seller. 

Department's  Position:  The  House 
Committee  on  Ways  and  Means 
explained  that  the  purpose  of  the 
"significant  effects"  test  "is  to  avoid 
needless  investigation  and  verification 
of  upstream  subsidies  which,  although 
passed  through  to  the  final  merchandise, 
are  insignificant  in  affecting  the 
competitiveness  of  that  final  product." 
H.R.  Rep.  No.  725.  98th  Cong..  2d  Bess. 
34  (1984).  We  interpret  this  statement  to 
mean  that  an  effect  on  the  cost  of 
producing  the  final  product  is  significant 
when  the  upstreaoi  subsidy  significantly 
affects  the  competitiveness  of  that  final 
product.  Whether  or  not  0.5  percent  is 
significant,  therefore,  may  depend  on 
factors  such  as  the  degree  to  which  the 
final  product  competes  on  the  basi."  of 
price.  Because  our  experience  with 
section  771A  is  still  relatively  limited, 
we  are  not  prepared  at  this  time  to 
establish  in  the  regulation  a  fixed 
threshold  for  significant  effect  and 
prefer  instead  to  address  this  issue  on  a 


case-by-case  basis.  See,  e.g..  Certain 
Agricultura}  Tillage  Tools  from  Brazil, 
50  FR  34525,  34528  (1985). 

Regarding  the  suggestion  that  the 
petition  requirements  be  increased  to 
include  additional  information,  we. 
beUeve  that  the  requirements  as  stated 
in  the  proposed  rule  are  sufficiently 
detailed  to  permit  the  Department  to 
determine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  under  investigation  benefitted 
from  an  upstream  subsidy  (and  diereby 
avoid  "fishing  expeditions")  without 
placing  unnecessary  burdens  on 
petitioners  to  supply  information  that 
normally  would  be  difficult  to  obtain.  Of 
course,  nothing  would  preclude  the 
petitioner  from  submitting  the  kind  of 
information  suggested  by  the 
commenter,  and  to  do  so  likely  would 
strengthen  any  upstream  subsidy 
allegation. 

Sec  355.12(b)(9) 

Comment-  Three  parties  suggest 
deletion  of  the  requirement  that  the 
petition  contain  information  on 
individual  sales,  customers,  and  prices 
because  the  requirement  is  not  relevant 
to  or  necessary  for  coimtervailing  duty 
investigations.  One  party  also  notes  that 
the  requirement  is  burdensome  to  small 
business  petitioners. 

Department's  Position:  We  agree  and 
have  deleted  the  requirement  that  the 
petition  contain  information  on 
individual  sales,  customers,  and  prices 
pertaining  to  the  imported  merchandise. 

Sec.  355.12(b)(10) 

Comment-  One  party  urges  the 
Department  to  be  flexible  in  applying 
this  provision  to  U.S.  small  business 
petitioners. 

Department's  Position:  See  the 
Department's  response  to  comments  on 
§  355.12(b). 

Sec.  355.12(b)(12) 

Comment-  One  party  states  that  in 
order  to  conform  to  section  703(e)(1)(A) 
of  the  Act,  this  paragraph  of  the 
regulation  must  refer  to  "any  alleged 
subsidy  inconsistent  with  the 
Agreement"  rather  than  the  proposed 
language  which  states  "an  export 
subsidy  inconsistent  with  the 
Agreement." 

Department's  Position:  The  proposed 
rule  does  not  change  the  existing 
regulations  in  this  respect.  The 
legislative  history  of  section  703(e) 
states  that  the  provision  is  "consistent 
with  article  5(9)  of  the  agreement."  S. 
Rep.  No.  249,  geth  Cong.,  1st  Sess.  50 
(1979).  The  cited  paragraph  of  the 
Agreement,  which  sets  forth  the 
elements  necessary  for  a  critical 


circumstances  finding,  requires  inter 
alia  that  the  product  benefit  from 
"export  subsidies  paid  or  bestowed 
inconsistentiy  with  the  provisions  of  the 
General  Agreement  on  Tariffs  and 
Trade."  Therefore,  regardless  of  how 
broadly  one  might  interpret  the  language 
of  Article  5(9),  it  is  clear  that  one  must 
first  find  that  the  product  has  benefitted 
ttom  an  export  subsidy.  Paragraph 
(b)(12)  is  consistent  with  section 
703(e)(1)(A)  in  this  regard,  but  it  makes 
the  export  subsidy  requirement  explicit 
for  the  petitioner  whereas  section 
703(e)(1)(A)  does  not. 

We  note  that  if  the  petitioner  alleges 
critical  circumstances,  and  if  the 
relatively  short  period  begins  prior  to 
the  date  of  the  filing  of  the  petition,  the 
petition  should  provide  information  on 
imports  during  that  period — otherwise, 
the  information  as  to  "relatively  short 
period"  would  not  be  available  at  the 
time  the  petition  is  filed. 

Sec.  355.12(d) 

Comment-  Two  parties  suggest  that 
this  section  be  revised  not  to  exclude 
from  consideration  the  entire  petition, 
but  only  the  particular  information 
which  tiie  petitioner  claims  is 
proprietary  and  which  was  not 
submitted  in  conformity  with  the 
requirements  of  S  355.32. 

Department's  Position:  Because  the 
petitioner  can  easily  resubmit  the 
petition  in  proper  form,  we  believe  that 
it  is  in  the  petitioner's  interest  to  do  so. 
Otherwise,  if  the  information  which 
does  not  comply  with  S  355.32  is 
essential,  the  Department  would  decide 
under  S  355.13  that  the  petition  does  not 
properly  allege  the  basis  on  which  a 
coimtervailing  duty  may  be  imposed. 
Nevertheless,  we  agree  that  the  choice  is 
the  petitioner's  and  have  revised 
paragraph  (d)  accordingly. 

Sec.  355.12(g) 

Comment-  One  party  asks  whether  the 
service  requirement  should  be  extended 
to  domestic  and  foreign  interested 
parties  and,  if  so,  whether  the 
Department  or  the  petitioner  should 
effect  service  of  the  petition. 

Department's  Position:  This  paragraph 
and  paragraph  (j)(2)  of  this  section 
together  satisfy  tlie  consultation 
requirement  of  Article  3(1)  of  the 
Agreement.  No  ptupose  is  served  by 
broadening  this  pre-initiation  service 
requirement,  because  the  Department, 
as  provided  in  paragraph  (j)(l),  can 
accept  almost  no  communications 
regarding  the  petition.  United  States  v. 
Roses,  Inc.,  706  F.2d  1563, 1567  (Fed.  Cir. 
1983).  In  any  event,  the  Department 
usually  does  not  know  prior  to  initiation 


the  identity  of  all  interested  parties. 
Once  the  Department  decides  to  initiate 
an  investigation,  the  broad  service 
requirements  in  S  355.31(g]  apply  to 
documents  filed  in  the  proceeding.  Upon 
receipt  of  the  petition,  the  Department 
places  a  pubUc  version  of  it  in  the  public 
record.  See  S  355.3(b]. 

Sec.  355.12(h) 

Comment-  One  part>-  contends  that 
the  phrase  "derogation  of  an 
international  undertaking  on  official 
export  credits"  is  not  clear  and  should 
be  explained. 

Department's  Position:  This 
paragraph,  which  implements  section 
702(b)(3)  of  the  Act,  concerns  petitions 
which  allege  that  a  foreign  government 
is  providing  export  credit  financing  on 
terms  more  favorable  than  those 
allowed  under  international  agreements. 
See  the  proviso  in  paragraph  (k)  of  the 
Annex  to  the  Agreement  ("Illustrative 
List  of  Export  Subsidies").  Section 
702(b)(3)  is  relevant  to  the 
administration  of  the  countervailing 
duty  law  only  to  the  extent  that  it 
requires  the  Department  to  notify  the 
Department  of  the  Treasury 
"immediately"  when  a  petition  that 
contains  such  an  allegation  is  filed.  In 
order  to  ensure  that  Treasury  receives 
timely  notice,  paragraph  (h)  of  the 
regulation  also  requires  tlie  petitioner 
simultaneously  to  file  a  copy  of  the 
petition  with  the  Secretary  and  the 
Secretary  of  the  Treasiuy. 

Sec.  355.12(j)(l) 

Comment:  Several  parties  state  that 
this  paragraph  on  pre-initiation 
communications  with  the  Department  is 
more  restrictive  than  the  decision  of  the 
Court  of  Appeals  in  United  States  v. 
Roses,  Inc.,  706  F.2d  1563  (Fed.  Cir. 
1983).  Four  parties  note  that  Roses  dealt 
with  communications  from  potential 
respondents  (including  foreign 
producers,  exporters,  governments,  and 
U.S.  importers]  and  should  not  be 
interpreted  as  a  restriction  on 
communications  with  petitioners.  One  of 
those  parties  suggests  that  the 
Department  modify  the  regulation  to 
prohibit  communications  with  U.S. 
producers  that  are  related  to  potential 
respondents.  Two  other  parties  state 
that  the  Department  can  take  into 
account  procedural  defects  in  the 
petition  (such  as  the  standing  of  the 
petitioner),  provided  that  the 
communications  are  on  the  record  and 
with  adequate  notice  to  petitioners.  One 
of  these  parties  also  beUeves  the 
Department  should  permit  interested 
parties  to  bring  to  the  Department's 
attention  matters  in  the  public  domain. 


Department's  Position:  Paragraph  (j) 
is  consistent  with  the  Roses  decision. 
Paragraph  (j)(l)  limits  the  restriction  on 
communication  to  interested  parties 
defined  in  paragraph  (i)(l)  or  (i)(2)  of 
section  355.2,  which  means  that  the 
Depculment  will  accept  communications 
from  domestic  interested  parties  defined 
in  paragraphs  (i)(3)  through  (i)(6)  of 
section  355.2.  If  a  U.S.  producer  of  the 
like  product  (S  355.2(i)(3))  or  any  other 
domestic  party  communicates  with  the 
Department  as  an  agent  of  a  potential 
respondent,  the  prohibition  in  paragraph 
(j)(l)  would  apply  to  that 
communication.  It  is  neither  necessary 
nor  appropriate  to  prohibit  all 
communication  from  U.S.  producers 
related  to  potential  respondents 
because,  to  the  extent  relevant  to  the 
communication,  the  U.S.  related  party 
may  share  the  interests  and  concerns  of 
non-related  U.S.  producers  of  the  like 
product  Regarding  procedural  issues, 
the  Court  in  Roses  held  that  under  no 
circumstances  was  the  Department  to 
engage  in  an  advocacy  proceeding 
based  on  information  from  potential 
respondents  at  the  pre-initiation  stage  of 
the  proceeding.  706  F.2d  at  1567.  We 
believe  that  this  holding  precludes  the 
Department  from  making  fine 
distinctions  between  law  and  fact 
procedure  and  substance,  and  whether 
information  is  in  the  public  domain, 
especially  because  the  Department 
would  have  to  accept  and  review 
correspondence  in  order  to  make  such 
distinctions.  Such  a  review  of 
correspondence  would  lead  to  needless 
and  time-consimiing  disputes  as  to 
whether  the  Department  had  abided  by 
the  ruling  in  Roses  in  a  particular  case. 

Sec.  355.12(j)(2) 

Comment:  One  party  states  that  we 
should  clarify  when  a  foreign 
government  is  entitled  to  consultation 
under  this  paragraph.  Another  parfy 
states  that  because  the  Court  in  Roses 
held  that  U.S.  law  does  not  permit  pre- 
initiation  consultations  with  potential 
respondents,  the  Department  has  no 
authority  to  conduct  such  consultations 
even  if  the  respondent  is  a  foreign 
government  Section  3  of  the  Act 
provides  that  no  provision  of  a  trade 
agreement  which  is  in  conflict  with  a 
U.S.  statute  shall  be  given  effect.  If  the 
Department  does  make  an  exception  for 
consultations  required  by  Article  3(1)  of 
the  Agreement  this  and  another  party 
state  that  the  Department  should  not 
consider  factual  or  legal  matters 
discussed  in  such  consultations  in 
determining  the  sufficiency  of  the 
petition. 

Department's  Position:  Paragraph 
(j)(2)  is  sufficiently  clear  consultations 


will  be  conducted,  if  requested,  only 
when  required  by  Article  3(1)  of  the 
Agreement  or  other  International 
agreement  that  contains  a  substantially 
equivalent  consultation  provision.  The 
provision  is  narrowly  drafted  to  comply 
with  the  requirements  of  Article  3(1). 
Because  Roses  involved  an  antidumping 
dufy  petition  and  there  is  no  such 
consultation  provision  in  the  Agreement 
on  Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade,  the  Court  neither  considered 
whether  Article  3(1)  might  create  an 
exception  to  its  "no  communication" 
rule  nor  held  that  it  does  not  create  such 
an  exception.  The  Act  does  not  by  its 
terms  preclude  these  pre-initiation 
consultations  with  a  foreign  government 
International  agreements  and  domestic 
statutes  should  be,  to  the  extent 
possible,  construed  to  give  effect  to 
both.  See  Lake  Ontario  Land 
Development  and  Beach  Protection 
Ass'n  V.  F.P.C.,  212  F.  2d  227  (DC  Cir.), 
cert  denied,  347  U.S.  1015  (1953). 
Therefore,  we  beUeve  that  paragraph 
(j}(2]  is  consistent  wiUi  and  a  reasonable 
interpretation  of  U.S.  law.  Because  these 
pre-initiation  consultations  are 
authorized  by  law.  we  should  not 
exclude  from  consideration  factual 
information  and  legal  argument 
presented  during  the  consultations. 

Sec.  355.13(a) 

Comment  Two  parties  recommend 
that  prior  to  initiation  of  an 
investigation,  the  Departinent  require 
each  petitioner  and  the  lawyer,  if  any. 
who  prepared  the  petition  to  certify  that: 
(1)  the  petition  contains  information 
reasonably  available  to  the  petitioner(8) 
supporting  the  allegations  in  the 
petition;  (2)  the  petition  does  not  omit 
important  facts  which  are  reasonably 
available  to  the  petitioner(s);  and  (3)  all 
information  in  the  petition  is,  to  the  best 
of  each  certifier's  knowledge,  true  and 
correct.  The  purpose  of  the  certification 
is  to  prevent  the  filing  of  baseless  or 
knowingly  false  allegations  for  the 
purpose  of  chilling  legitimate 
competition. 

Department's  Position:  The 
countervailing  duty  law  requires  that  the 
allegations  in  a  petition  be  supported  by 
information  reasonably  available  to  the 
petitioner  and  that  such  information 
accompany  the  petition.  As  explained  in 
the  legislative  history  of  section 
702(b)(1)  of  the  Act  the  Departinent  is 
expected  to  reject  petitions  "which  are 
clearly  frivolous,  not  reasonably 
supported  by  the  facts  alleged  or  which 
omit  important  facts  which  are 
reasonably  available  to  the  petitioner." 
H.  Rep.  No.  317,  96th  Cong.,  1st  Sess.  51 
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(1979).  Wc  agree  that  a  certificatioii 
requirement  U  an  appropriate  means  of 
deterring  die  kind  of  problema  described 
in  this  legislative  history.  However,  we 
prefer  to  apply  the  certification 
requirement  to  all  submissions  of  factual 
information,  not  just  to  those  contained 
in  petitions.  Accordingly,  we  are  adding 
to  S  355.31  a  new  paragraph  (i),  which 
requires  that  all  submissions  of  factual 
Information  (as  defined  in  §  355.2(g])  be 
accompanied  by  an  appropriate 
certification  of  a  responsible  official  of 
the  submitter  and  the  submitter's  legal 
counsel  or  other  representative,  if  any. 
This  certification  requirement  also  is 
incorporated  in  section  1331  of  the  1988 
Act.  We  also  are  modifying  §  355.12(a] 
of  the  proposed  rule  to  cross-reference 
9  355.31(i). 

Sec355^c) 

Comment-  One  party  believes  that  we 
should  add  a  sentence  at  the  end  of 
paragraph  (c)  which  states  that  the 
Secretary  will  not  initiate  an 
investigation  without  first  determining 
that  the  petition  is  brought  "on  behalf  of 
an  industry." 

Department's  Position:  The  Secretary 
has  neither  the  authority  nor  the  ability 
(in  20  days]  to  conduct  a  pre-initiation 
investigation  of  the  petitioner's  standing. 
See  the  Department's  response  to 
comments  on  {  355.12(j](l}.  Based  on  the 
petitioner's  representation  that  the 
petition  is  filed  on  behalf  of  the  industry, 
the  new  certification  requirement  of 
§  355.31,  and  other  relevant  factual 
information  (5  355.12(b)(2)),  the 
Department  decides  prior  to  initiation 
whether  the  petition  is  filed  "on  behalf 
of  "  an  industry.  If,  during  the 
investigation,  there  is  "a  clear  indication 
that  there  are  grounds  to  doubt  a 
petitioner's  standing,  the  Department 
will  investigate"  with  regard  to  parties 
that  oppose  the  petition,  see,  e.g.. 
Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela,  53  FR 
24755  (1988);  Certain  Fresh  Atlantic 
Groundfish  from  Canada,  51  FR  10041 
(1986),  and  the  Department  will  re- 
examine the  issue  based  on  all  available 
relevant  information. 

Sec.  355.14(a)  and  (b) 

Comment  Several  parties  comment 
that  the  30-day  time  limit  on  submission 
of  requests  for  exclusion  is  too  short. 
Some  companies  may  not  learn  about 
the  investigation  in  30  days  or.  even  if 
they  do,  may  not  have  time  to  prepare 
the  request  described  in  this  section. 
They  suggest  the  time  limit  be  extended 
to  (1)  the  date  when  the  questionnaire 
response  is  due,  or  (2)  the  date  of  the 
preliminary  determination  or 


verification.  One  party  suggests  that 
there  should  be  no  time  limit  at  alL 

Several  of  these  parties  object  to  the 
30-day  time  limit  because  of  the 
requirement  in  paragraph  (b)  of  this 
section  that  the  person  requesting 
exclusion  submit  with  the  request  that 
person's  certification  and  the 
certification  of  the  government  of  the 
affected  country.  T^ey  state  diat  it 
would  be  impossible  to  obtain  the 
government  certification  within  30  days, 
especially  when  there  are  a  large 
number  of  foreign  government  agencies 
and  programs  involved.  It  would  be 
difficult  for  the  person  submitting  the 
request  to  provide  that  person's 
certification  because  of  the  amoimt  of 
work  involved  in  researching  and 
preparing  the  certification.  Two  parties 
urge  the  Department  to  drop  the 
requirement  for  certification  by  the 
government  of  the  affected  country.  One 
of  these  parties  notes  that  the  firm's 
certification  should  be  sufficient, 
because  proposed  §  355.20(e)  applies  a 
penalty  for  false  certification  by  the 
firm. 

One  party  believes  that  the  regulation 
should  specify  that  any  foreign  producer 
or  exporter  may  seek  exclusion  by 
submitting  a  questionnaire  response  in  a 
timely  manner.  The  party  believes  that 
the  certifications  in  paragraph  (b)  are 
unnecessary  because  the  verification 
process  in  effect  is  the  equivalent  of 
certification.  Another  party  adds  that 
any  company  should  be  permitted,  if 
necessary,  to  request  that  it  be  served 
with  a  questionnaire.  If  the  Department 
requires  a  certified  undertaking  that  the 
person  will  not  receive  subsidies  in  the 
future,  the  Department  should  permit 
submission  of  the  certification  shortly 
before  the  final  determination. 

One  party  believes  that  the  30-day 
time  frame  for  filing  requests  should  be 
adequate  but  adds  that,  if  the 
Department  extends  the  deadline  in  its 
final  rule,  the  deadline  should  be  no 
later  than  the  date  the  questionnaire 
response  is  due  and  the  request  should 
be  accompanied  by  sufficient  additional 
information  to  make  the  Department's 
verification  "plausible  for  the  exclusion 
requests."  The  additional  information 
would  consist  of  copies  of  all  annual 
reports  for  the  last  15  years,  written 
statements  from  the  respondent 
company  and  its  accounting  firm 
regarding  non-receipt  of  subsidies,  and  a 
copy  from  the  foreign  government  of  a 
list  of  all  benefits  and  benefit  recipients 
during  all  relevant  periods. 

Department's  Position:  The  deadline 
for  submission  of  requests  for  exclusion 
is  50  days  from  the  date  the  petition  is 
filed,  because  initiation  normally  occurs 


on  the  20th  day  after  the  petition  is  filed. 
In  most  oasts,  60  days  should  be  a 
reasonable  period  of  time  for 
preparation  of  the  request.  If  not  the 
Department  may  mmetheless  exclude 
the  foreign  producer  or  exporter  if  it 
makes  a  negative  final  determination 
with  respect  to  that  producer  or 
exporter.  See  Department's  response  to 
comments  on  }  355.14(c).  Alternatively, 
the  foreign  producer  or  exporter  may 
request  a  company-specific  revocation 
under  {  355.25(a)(3)  at  the  earhest 
opportimity. 

The  Department  cannot  extend  the 
deadline  for  filing  requests  for  exclusion 
beyond  the  30-day  period  set  forth  in  the 
proposed  rule,  because  it  must  decide  by 
that  date  or  shortly  thereafter  which 
companies  it  will  investigate  and  to 
which  it  will  send  questionnaires  and 
begin  preparing  for  verification  of 
responses.  If  the  certifications  were  not 
submitted  until  the  deadline  for 
submitting  questionnaire  responses,  the 
Department  would  not  have  sufficient 
time  to  issue  questionnaires,  analyze 
responses,  and  prepare  for  verification. 

The  certifications  by  the  government 
of  the  affected  country  and  the  party 
requesting  exclusion  are  required  in 
order  to  ensure  that  the  requests  are 
carefully  considered  by  all  parties  that 
have  relevant  information.  These 
certification  requirements  are  analogous 
to  those  required  under  {  355.25(b)(3)  for 
company-specific  revocations.  "The 
certifications  are  required  in  order  to 
justify  the  Department's  decision  to 
conduct  an  investigation  specifically  of 
the  company  submitting  the  request  for 
exclusion,  an  investigation  it  might  not 
otherwise  conduct.  Neither 
questionnaire  responses  nor  verificatiun 
serve  the  same  purpose  as  certifications. 
See  Department's  response  to  comments 
on  S  355.14(c). 

Sec.  355.14(a) 

Comment  One  party  states  that  the 
request  for  exclusion  should  not  be 
irrevocable  because  a  firm  that  submits 
the  request  in  good  faith  may  later 
discover  that  it  received  a  benefit  the 
Department  considers  a  countervailable 
subsidy.  Another  party  comments  that 
requests  for  exclusion  should  not  be 
limited  to  producers  or  exporters  which 
export  during  the  most  recent  fiscal 
year,  because  the  Department  should 
make  every  effort  to  exclude  all 
producers  and  exporters  which  do  not 
benefit  from  countervailable  subsidies. 
Another  party  argues  that  a  request  for 
exclusion  should  not  have  to  cover  a 
program  that  the  Department  has 
previously  found  to  be 
noncountervailable. 
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Department's  Position:  As  we 
explained  in  the  preamble  of  the 
proposed  rule,  the  Department 
structures  its  investigations  to  take  into 
account  requests  for  exclusion.  The 
reason  for  requiring  the  company  and 
the  government  of  the  affected  country 
to  certify  the  accuracy  of  the 
information  in  the  request  is  to  permit 
the  Department  to  rely  on  the 
statements  made  in  the  request.  To 
permit  withdrawal  of  requests  for 
exclusion  would  destroy  the  basis  for 
the  Department's  reliance  because  it 
would,  in  effect  weaken  or  undermine 
the  company's  and  the  affected 
government's  incentive  to  research 
thoroughly  the  facts  on  which  the 
certifications  are  based.  The 
Department  must  be  able  to  rely  on  the 
accuracy  of  the  certifications  in  order  to 
ensure  that  it  uses  its  limited 
administrative  resources  in  the  most 
efficient  and  effective  manner. 
Moreover,  if  the  requests  were 
revocable,  the  Department  would  have 
the  additional  burden  of  attempting  to 
determine  whether  the  request  was 
submitted  in  good  faith.  Therefore,  we 
are  not  adopting  the  comment. 

The  Department  can  grant  an 
exclusion  request  only  on  the  basis  of 
facts  pertaining  to  the  period  of 
investigation.  "The  Department  cannot 
determine  whether  a  company  receives 
countervailable  subsidies  unless  the 
company  has  exported  to  the  United 
States  during  the  period  of  investigation. 
To  provide  special  periods  of 
investigation  for  companies  which  do 
not  export  to  the  United  States  during 
that  period  would  complicate 
unnecessarily  the  Department's 
investigation.  The  period  of 
investigation  is  the  most  recent  period 
for  which  information  is  available. 
Exports  of  foreign  companies  in  earlier 
periods  would  not  be  subject  to 
countervailing  duties.  Any  company  that 
begins  to  export  or  resimies  exporting 
during  a  period  following  the  period 
covered  by  the  investigation  may  be 
entitled  to  revocation  based  on  the 
procedures  in  S  355.25. 

We  agree  that  exclusion  requests 
need  not  provide  certification  as  to 
programs  that  the  Department  has  found 
not  to  be  subject  to  countervailing 
duties,  and  have  modified  the  rule 
accordingly.  The  fact  that  the 
Department  may  decide  to  take  another 
look  at  the  program  is  not  in  and  of 
itself,  sufficient  reason  to  ignore  the 
prior  finding  for  the  purpose  of 
exclusion  requests. 

Sec.  355.14(b) 

Comment  Several  parties  state  that 
the  certification  requirements  are  not 


broad  enough  for  one  or  more  of  the 
following  reasons:  (1)  foreign  producers 
would  try  to  circumvent  orders  by 
deciding  for  themselves  whether  they 
received  "any  net  subsidy;"  (2)  "any  net 
subsidy"  does  not  clearly  cover 
upstream  subsidies;  (3)  only  the 
Department  can  determine  whether  a 
"net"  subsidy  has  been  received;  (4)  the 
word  "program"  should  be  changed  to 
"allegation"  or  "alleged  benefit"  to 
avoid  the  possibifity  that  requesters  may 
not  include  benefits  provided  on  a  one- 
time, or  recurring  (but  non-program) 
basis;  (5)  in  addition  to  subsidy 
practices  listed  in  the  initiation  notice, 
the  certification  should  cover  any 
subsidy  practice  subsequently  included 
in  the  investigation;  and  (6)  the  one-year 
limitation  should  be  dropped  £md  the 
producer  should  be  required  to  certify 
that  it  never  applied  for  or  received  a 
subsidy  that  under  the  Department's 
Interpretation  of  the  measurement  of 
benefits,  would  be  found  to  provide  a 
net  subsidy  during  the  period  of 
investigation.  One  party  states  that  it  is 
unreasonable  and  unnecessary  to 
require  the  certifications  of  non- 
producers. 

Department's  Position:  In  preparing 
the  certifications  required  by  this 
paragraph,  the  company  and  the 
government  will  have  to  consider  the 
Department's  practice  (as  set  forth  in 
published  determinations  and  other 
documents)  regarding  the  identification 
and  measurement  of  subsidies.  Because 
the  Department  not  the  party  requesting 
exclusion,  will  determine  whether 
exclusion  is  warranted,  the  requester 
has  nothing  to  gain  by  interpreting  the 
operative  language  of  paragraph  (b)  in  a 
manner  inconsistent  with  the 
Department's  practice  at  the  time  the 
certification  is  made.  The  phrase  "any 
net  subsidy  on  the  merchandise"  clearly 
covers  upstream  subsidies,  and  the 
word  "program"  includes  any 
coimtervailable  benefit  provided  to  a 
company  whether  on  a  one-time  or 
recurring  basis.  The  certifying  party 
must  consider  whether  any  portion  of  a 
net  subsidy,  regardless  of  the  time  of 
bestowal,  would  be  attributed  to  the 
investigatory  period  under  the 
Department's  method  of  quantification 
and  allocation  of  benefits. 

Certifications  need  not  cover  subsidy 
practices  not  listed  in  the  Department's 
notice  of  initiation.  Given  the  short  time 
limits  set  forth  in  paragraph  (a),  any 
greater  biutien  on  the  requesting  party 
would  be  unreasonable.  However,  if  (he 
Department  determines  as  a  result  of  its 
investigation  that  the  party  requesting 
exclusion  has  benefitted  from  a  net 
subsidy  not  covered  by  the  certification. 


the  Department  will  deny  the  request  for 
exclusion.  See  fi  355.21(c). 

Finally,  the  requirement  that  a  non- 
producer  requesting  exclusion  also 
submit  the  certification  described  in 
paragraph  (b)(1)  is  reasonable  because 
the  non-producer  may  benefit  firom  net 
subsidies  (such  as  export  credits)  other 
than  or  in  addition  to  those  provided  to 
the  producer.  Moreover,  the  non- 
producer  must  certify  that  it  "will  not 
apply  for  or  receive  any  subsidy  on  the 
merchandise  in  the  future,"  as  provided 
in  paragraph  (b)(l]. 

Sec.  355.14(c) 

Comment  Two  parties  state  that  the 
Department  should  grant  requests  for 
exclusion  only  when  it  conducts  a 
thorough  investigation  and  verifies  that 
the  requesting  company  has  satisfied  the 
requirements  set  forth  in  this  section. 
One  of  these  parties  urges  deletion  of 
the  phrase  "to  the  extent  practicable," 
or  alternatively,  the  addition  of  a 
statement  that  when  investigation  of  a 
request  is  impracticable,  then  the 
request  will  be  denied.  One  party  is 
concerned  that  S  355.14  does  not  permit 
petitioners  to  comment  on  requests  for 
exclusion.  Two  other  parties  suggest 
that  the  Department  explain  in  the 
regulation  that  the  phrase  "to  the  extent 
practicable"  means  that  the  Department 
must  be  able  to  conduct  a  thorough 
investigation  of  the  request 

Several  parties  argue  that  the 
Department  has  no  authority  under  U.S. 
law  or  the  Agreement  to  impose 
countervailing  duties  against 
merchandise  that  did  not  benefit  &t)m  a 
subsidy,  and  that  it  would  be  unfair  to 
force  a  producer  or  exporter  that 
received  no  countervailable  benefit  to 
defend  itself  during  an  entire 
investigation.  One  of  these  parties 
concludes  that  due  process  and  the 
GATT  require  the  Department  to 
exclude  innocent  parties  at  the  onset  of 
an  investigation.  One  parfy  notes  that  if 
the  Department  in  its  final 
determination  concludes  that  a  producer 
received  no  net  subsidy  or  a  de  minimis 
net  subsidy,  the  Department  must 
automatically  exclude  that  producer 
from  the  countervailing  dufy  order. 

One  parfy  states  that  the  Department 
must  investigate  all  requests  for 
exclusion  and  exclude  all  applicants 
eligible  for  exclusion.  Because  this 
requirement  is  clearly  set  forth  in 
S  355.38  of  the  existing  regulations,  this 
party  favors  retention  of  the  existing 
regulation  in  lieu  of  the  proposed  rule. 
Another  parfy  comments  that  if  it  truly 
is  an  administrative  impossibifify  for  the 
Department  to  investigate  every  firm 
that  has  requested  exclusion,  the 
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Defmrtment  should  investigate  a  sample 
of  such  firms  and  exclude  all  firms 
requesting  exdusion  if  all  sampled  finns 
satisfy  the  Depannent's  requirements. 

Department's  Position:  When  the 
Department  receives  requests  for 
exclusion  which  con4>ly  with  die 
requirements  of  this  section,  the 
Department  normally  will  investigate 
the  requests  in  accordance  with  the 
investigatory  procedures  described  in 
other  sections  of  this  part  For  example, 
the  Department  will  aisk  each  i>arty 
requesting  exclusion  to  answer  a 
questionnaire,  submit  to  verification, 
and  abide  by  the  procedures  on 
information  and  argument  in  Subpart  C 
of  this  part 

As  explained  in  the  preamble  to  the 
proposed  role,  tiie  phrase  "to  the  extent 
practicable"  would  permit  the 
Department  to  refuse  to  investigate  one 
or  more  of  the  requests  when  it 
concludes  that  it  could  not  do  so  within 
the  statntory  time  limits  on 
investigations.  Sudi  refusal  might  occur, 
for  example.  In  a  case  in  which  an 
extraordinarily  large  number  of  requests 
for  exdusion  are  submitted.  If  the 
Department  refuses  to  investigate  a 
request  for  exclusion,  the  requester  may 
be  exduded  from  the  countervailing 
duty  order  by  requesting  a  revocation 
under  f  355.25(b)(3).  These  regulations 
do  not  address  the  question  whether  the 
Department  has  authority  to  exclude  all 
firms  requesting  exclusion  based  on  the 
results  of  an  investigation  of  a  sample  of 
those  firms.  Neither  the  GATT  nor  U.S. 
law  requires  the  Department  to 
investigate  every  request  for  exdusion 
or  every  company  that  produces  or 
exports  the  class  or  kind  of  merchandise 
under  investigation. 

In  compliance  writh  the  Agreement 
the  Department  levies  a  countervailing 
duty  only  against  merchandise  which 
benefitted  from  a  subsidy.  The  term 
"levy"  is  defined  in  the  Agreement  to 
mean  "the  definitive  or  final  legal 
assessment  or  collection  of  a  duty  or 
tax."  (Art.  4,  para.  2,  frL  14.)  The 
Agreement  does  not  require  that 
countervailing  duties  be  levied  on  a 
company-specific  (rather  than  country- 
wide) basis.  It  only  requires  that  the 
amount  assessed  not  exceed  the  amount 
of  the  subsidy  on  the  product  "from  all 
sources  found  to  be  subsidized"  and 
exporting  to  the  United  States.  (Art  4, 
para.  3.)  Under  section  751  of  the  Act 
the  Department  determines,  upon 
request,  the  amount  if  any,  of  the 
countervailing  duty  to  be  assessed  on 
merchandise  entered.  In  this  manner,  the 
Agreement  requirements  are  met  under 
U.S.  law.  Neither  the  GATT  nor  U.S.  law 
requires  the  Department  to  exclude  from 


an  order  any  producer  or  exporter 
without  first  conducting  an  investigation 
(or  administrative  review)  to  determine 
whether  exdusion  (or  revocation)  is 
warranted.  Obviously,  that  is  one  of  the 
purposes  of  the  investigation  and  review 
process. 

If  the  Department  includes  a  producer 
or  exporter  in  its  investigation  and 
determines  that  the  producer  or  exporter 
received  no  countervailable  benefits 
during  the  period  of  investigation,  the 
Department  would  automatically 
exclude  that  producer  or  exporter  from 
the  countervailing  duty  order,  even  if  the 
producer  or  exporter  did  not  request 
exclusion  under  the  procedures 
described  in  this  section.  The  purpose  of 
this  section  is  merely  to  provide  an 
opportunity  for  producers  and  exporters 
which  the  Department  might  not 
otherwise  include  in  its  investigation  to 
request  that  the  Department  spedfically 
indude  and  investigate  them.  If  the 
Department  investigates  a  company  on 
other  grounds,  no  purpose  would  be 
served  by  an  exdusion  request. 

Sec  355.15 

Comment:  One  party  suggests  adding 
the  following  provisions  to  this  section: 
(1)  when  respondents  cooperate  in  the 
investigation,  the  best  information 
available  is  the  respondent's  reply  to  the 
questionnaire  when  verification  occurs 
after  the  preliminary  determination;  (2) 
when  petitioner  requests  a 
postponement  of  the  preliminary 
determination,  the  Department  shall 
conduct  verification  prior  to  the 
preliminary  determination;  and  (3)  the 
Department  shall  issue  and  publish  a 
corrected  preliminary  determination  as 
soon  as  it  discovers  clerical  error. 

Department's  Position:  (1)  Section  776 
(b)  and  (c)  of  the  Act  and  S  355.37  of  this 
regulation  specify  the  limited  conditions 
in  which  the  Deptirtment  may  use  "best 
information  available"  in  lieu  of 
information  submitted  by  respondents. 
As  explained  in  the  preamble  to  the 
proposed  rule,  paragraph  (a)  of  this 
section  refers  to  "available  information" 
in  order  to  indicate  that  the  Department 
may  base  its  preliminary  determination 
on  any  information  available  to  it  at  the 
time.  "Available  information"  indudes, 
but  is  not  necessarily  limited  to,  the 
respondent's  submissions.  For  example, 
even  prior  to  verification,  the 
Department  may  know  that  respondent's 
submissions  are  incomplete  or 
demonstrably  incorrect  In  that  event 
the  Department  may  use  apparentiy 
reliable  information  from  other  sources. 

(2)  Whenever  there  are  adequate  time 
and  resources  for  verification  prior  to  a 
preliminary  determination,  the 
Department  wiO  conduct  the  verification 


prior  to  the  date  of  the  preliminary 
determination  in  order  to  make  its 
preliminary  determination  more 
acc\irate.  In  practice,  the  Department 
usually  conducts  verification  after  the 
preliminary  determination,  even  when 
the  petitioner  requests  an  extension  of 
the  date  for  the  preliminary 
determination.  Normally  the  petitioner 
requests  an  extension  for  the  purpose  of 
permitting  the  Department  to  obtain 
additional  information  from  the 
respondent.  Preparation  of  the 
supplemental  questionnaires  and 
submission  and  review  of  responses 
consumes  25  to  45  days  of  the  extension 
period.  Verification  is  conducted  only 
after  the  Department  has  provided  each 
respondent  with  an  adequate 
opportunity  to  submit  the  information 
requested  by  the  Department  The  on- 
site  verification,  including  associated 
preparation  and  report-writing,  normally 
requires  30  to  40  days.  Because  the 
period  of  the  extension  under  paragraph 
(c)  of  this  section  is  not  more  tiian  65 
days,  there  is  in  most  cases  insuffident 
time  for  verification  prior  to  the  date  of 
the  preliminary  determination. 

(3)  Facts  available  to  the  Department 
at  an  early  stage  of  the  investigation  are 
limited  in  comparison  with  those 
available  later  in  the  investigation. 
Preliminary  determinations  are  simply 
interim  dedsions  intended  to  focus 
issues  and  provide  the  basis  for 
comment  by  the  parties  to  the 
proceeding.  They  are  not  subject  to 
judidal  review.  One  important  effect  of 
a  final  determination  is  to  correct 
inaccuracies  in  the  preliminary 
determination.  Therefore,  an  additional 
procedure  for  correcting  errors  in  a 
preliminary  determination  would  be 
unwarranted  waste  of  the  Department's 
scarce  resources.  We  have  established  a 
practice  of  correction  of  clerical  errors 
in  final  determinations  and  final  results, 
which  is  also  provided  for  in  section 
1333  of  the  1988  Act.  See  53  FR  41617 
(October  24. 1988):  S3  FR  5813  (February 
26, 1988). 

Sec  355.15(a) 

Comment  One  party  states  that  in 
order  to  conform  to  section  703(b)  of  the 
Act  paragraph  (a)(l]  should  state  that 
the  Department  must  have  a  reasonable 
basis  to  believe  "or  suspect"  that  a 
subsidy  is  being  provided.  Another 
party  suggests  that  paragraph  (a)(2)(i)  be 
modified  to  indicate  that  determinations 
will  indude  administrative  and  judidal 
precedents  on  which  legal  conclusions 
are  founded.  Another  party  notes,  with 
regard  to  paragraph  (a)(3)(ii).  that  tiie 
statute  requires  implementation  of 
suspension  of  liquidation  and  other 


provisional  measures  on  or  after  the 
date  of  publication,  not  the  date  of 
signing,  of  the  preliminary 
determination.  Finally,  one  party  states 
that  paragraph  (a)(4)  should  incorporate 
the  elements  listed  in  paragraphs  (a)(2] 
and  (a)(3),  as  well  as  an  invitation  for 
argument  consistent  with  S  355.38. 

Department's  Position:  Because  the 
word  "suspect"  appears  in  section 
703(b]  of  the  Act  we  have  added  this 
word  to  paragraph  (a)  of  the  regulation. 
The  suggestion  that  the  Secretary's 
determination  redte  legal  precedent 
would  impose  a  burden  not  required  by 
the  statute.  To  the  extent  necessary  to 
explain  the  determination,  the 
Department  does  discuss  legal 
precedents  in  its  preliminary 
determinations.  In  view  of  the  fact  that 
the  preliminary  determination  is  not 
subject  to  judicial  review  and  is  subject 
to  revision  in  the  final  determination, 
any  additional  discussion  of 
administrative  and  judidal  precedents  is 
unnecessatv. 

Paragraph  (a)(3)(ii]  does  not 
specifically  address  the  question  of 
when  provisional  measures  take  effect. 
However,  the  effective  date  is  the  date 
of  publication  of  the  notice  in  the 
Federal  Register,  as  clearly  provided  in 
section  703td)(l]  of  the  Act.  Finally,  the 
notice  that  is  published  in  the  Federal 
Register,  as  a  matter  of  practice,  does 
incorporate  the  elements  of  the 
preliminary  determinations  described  in 
paragraphs  (a](2]  and  (a)(3).  This  issue 
was  addressed  in  "Notice  of 
Withdrawal  of  Proposed  Change  in 
Format  of  Federal  Register  Notices"  at 
52  FR  1218  (January  12. 1987). 

Sec.  355.15  (b)  and  (c) 

Comment  One  party  asks  whether  the 
terms  used  in  paragraph  (b)(2)  should  be 
defined  or  qualified  and  wfaedier  a 
postponement  under  paragraph  (c)  could 
extend  the  time  for  amending  the 
petition  under  {  355.31(c)(1).  Another 
party  suggests  that  paragraph  (b)  should 
provide,  as  an  additional  reason  for 
postponement  the  consideration  of 
requests  for  exclusion  or  the  calculation 
of  individual  rates  for  one  or  more 
producers  or  exporters. 

Department's  Position:  The 
Department's  precedents,  which  address 
dozens  of  varied  situations  difficult  to 
describe  in  a  single  definition,  provide 
adequate  guidance  regarding  the 
meaning  of  the  terms  used  in  paragraph 
(b)(2).  The  Department's  authority  to 
extend  the  time  limit  for  issuing  a 
preliminary  determination  is  "narrowly 
circumscribed"  by  the  statutory  criteria 
in  paragraph  (b)(2).  See  S.  Rep.  No.  249. 
96th  Cong..  1st  Sess.  50  (1979).  Section 
703(c)(l](B]  of  the  Act  does  not  permit 


consideration  of  additional  criteria  for 
allowing  an  extension  of  time. 
Postponements  under  paragraphs  (b) 
and  (c)  would  not  necessarily  affect  the 
time  limits  in  §  355.31(c)(1).  but  the 
appropriate  official  of  the  Department 
may  take  into  account  the  fact  that  the 
preliminary  determination  has  been 
postponed  in  considering  whether  to 
grant  under  S  355.31(c)(3),  a  request  for 
extension  of  the  time  limits  set  forth  in 
that  section  for  submission  of  new 
allegations. 

Sec.  355.15(d) 

Comment  One  party  suggests  that  we 
modify  this  paragraph  to  include  a  time 
limit  for  submission  of  upstream  subsidy 
allegations.  The  party  suggests  that  a 
reasonable  deadline  would  be  five 
calendar  days  before  the  date  of  the 
preliminary  determination,  in  order  to 
provide  petitioners  the  maximum 
opportunity  to  raise  the  issue.  See  also 
comment  on  S  355.20(b). 

Department's  Position:  TTie 
Department  agrees  that  it  is  appropriate 
to  include  in  this  paragraph  a  time  limit 
for  submission  of  upstream  subsidy 
allegations.  The  Depculment  must  have 
suffident  time  to  darify  (if  necessary, 
by  obtaining  additional  information)  and 
evaluate  a  request  after  it  is  submitted. 
Based  on  past  experience,  ten  days  is  a 
reasonable  amount  of  time  for  this 
purpose.  Therefore,  we  have  added  a  10- 
day  time  limit  in  a  new  paragraph  (d)(1). 
The  text  of  paragraph  (d)  that  appeared 
in  the  proposed  rule  is  now  paragraph 
(d)(2)  of  this  final  rule. 

Sec  355.15(e)-(h) 

Comment  One  party  argues  that 
paragraph  (e)  should  permit  publication 
of  the  notice  of  postponement  less  than 
20  days  before  tiie  scheduled  date  for 
the  preliminary  determination,  provided 
the  notice  is  sent  to  the  Federal  Register 
not  less  than  20  days  before  the 
scheduled  date.  Regarding  paragraph  (f), 
that  same  party  asks:  (1)  whether 
verification  can  be  waived  if  the 
Department  does  not  receive  a  response 
to  the  questionnaire  within  50  days  of 
initiation;  (2)  should  there  be  a  time  limit 
for  issuing  a  questionnaire;  (3)  does  this 
provision  mean  the  Department  will 
make  a  preliminary  and  final 
determination  based  on  the  same 
information;  and  (4)  can  the  Department 
receive  data  after  waiver  of  verification? 
Regarding  paragraph  (g).  the  party 
questions  whether  the  Department 
should  provide  notice  that  the 
Commission  may  not  without  the 
Department's  permission,  disclose 
proprietary  information  received  from 
the  Department  Regarding  paragraph 
(h).  the  party  asks  the  Department  to 


explain  the  nature  of  the  information 
which  the  Department  will  disclose.  In 
addition,  another  party  suggests  that 
disclosure  be  described  as  a  "complete." 
rather  than  "further."  explanation  of  the 
determination. 

Department's  Position:  Regarding 
paragraph  (e),  the  time  Umit  applies  only 
to  the  requirement  that  the  Secretary 
notify  all  parties  to  the  proceeding  of  the 
decision  to  postpone  the  preliminary 
determination.  It  does  not  apply  to  the 
publication  of  notice  in  the  Fetfaral 
Register.  We  have  revised  paragraph  (e) 
to  shorten  the  time  for  notice  of 
postponement  for  upstream  subsidy 
investigations  under  paragraph  (d)  fixmi 
20  days  before  the  scheduled  date  for 
the  prehminary  determination  to  not 
later  than  that  scheduled  date.  The  20- 
day  time  limit  for  notice  of 
postponement  in  extraordinarily 
complicated  cases  (paragraph  (b))  and 
at  the  request  of  the  petitioner 
(paragraph  (c))  are  mandated  by  section 
703(c)(2)  of  the  Act  There  is  no 
stahitory  time  limit  for  notice  of 
postponement  for  investigation  of 
upstream  subsidies.  TTie  Department 
believes  it  is  important  to  afford  as 
much  time  as  possible  for  submission  of 
an  upstream  subsidy  allegation  prior  to 
the  preliminary  determination. 
Accordingly,  we  have  separated 
paragraph  (e)  into  paragraph  (e)(1), 
which  contains  most  of  the  proposed 
text  of  paragraph  (e),  and  paragraph 
(e)(2),  which  provides  for  notice  of 
postponement  for  investigation  of 
upstream  subsidies. 

Regarding  paragraph  (f).  the  language 
of  the  regulation  dosely  tracks  die 
language  of  section  703(b)(3)  of  the  Act 
This  provision  has  not  beea  invoked  or 
applied  in  practice.  Absent  practical 
experience  in  the  administration  of  this 
provision,  the  Department  is  not  in  a 
position  to  answer  most  of  the  questions 
posed.  We  do  not  however,  believe  it  is 
necessary  to  indude  in  paragraph  (f)  a 
time  limit  for  issuing  a  questionnaire 
because  questionnaires  are,  as  a  matter 
of  practice,  issued  as  soon  as  possible 
after  initiation  of  an  investigation. 

Regarding  paragraph  (g),  the  limitation 
on  the  Commission's  authority  to 
disclose  business  proprietary 
information  that  is  provided  to  it  by  the 
Department  is  set  forth  in  the  last 
sentence  of  S  355.32(f).  The  Commission 
may  disclose  such  information  only  with 
the  Department's  permission.  See  the 
preamble  to  the  proposed  rule 
concerning  §  355.15(g). 

Regarding  paragraph  (h),  we  have 
clarified  that  the  purpose  of  disclosure  is 
only  to  provide  an  explanation  of  the 
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calculation  methodology  used  in  the 
detennination. 

Sec.  355.16(a) 

Comment:  One  party  recommends 
that  paragraph  (a)(1)  be  amended  to 
read  "ta]ny  alleged  export  subsidy 
which  is  inconsistent  with  the 
Agreement"  to  dari^  that  only  export 
subsidies  are  inconsistent  with  the 
Agreement  Conversely,  two  parties 
suggest  deleting  the  word  "export"  in 
S  355.12(b)(12)(iii)  because  they  believe 
that  even  a  non-export  [i.e.,  domestic) 
subsidy  may  be  Inconsistent  with  the 
Agreement  and.  therefore,  sufficient  to 
trigger  a  critical  circimistances 
investigation. 

One  of  these  parties  contends  that 
there  is  no  statutory  authority  for  the 
Department  to  self-initiate  an 
investigation  of  critical  circumstances, 
and  that  the  Department  should  not 
substitute  its  perception  of  what  is  in  the 
petitioner's  interest  for  that  of  the 
petitioner.  Another  party  states  that  the 
21 -day  time  limit  does  not  afford  the 
Department  siifficient  time  to  conduct 
an  adequate  investigation  of  critical 
circimistances. 

Department's  Position:  We  agree  with 
the  comment  about  an  alleged  export 
subsidy  and  have  revised  the  regidation 
to  be  consistent  with  the  existing 
regulation.  The  use  of  the  terms  "export 
subsidy"  and  "subsidy  inconsistent  with 
the  Agreement"  is  discussed  above  in 
the  Department's  position  on 
S  355.12(b)(12)(iii).  We  have  also  revised 
this  paragraph  to  codify  the 
Department's  practice  of  making  a 
determination  of  the  consistency  of 
export  subsidies  with  the  Agreement 
only  when  such  subsidies  are  used  by 
producers  or  exporters  of  the 
merchandise. 

Although  section  703(e)  does  not 
expressly  authorize  the  Department  to 
find  critical  circumstances  in  self- 
initiated  investigations,  the  Department 
in  such  cases  is  considered  the 
petitioner  and,  as  such,  has  authority  to 
allege  and  investigate  critical 
circimistances.  Under  a  similar 
interpretation  of  the  statute,  the 
Department  has  determined  that  in  a 
self-initiated  investigation  the 
administering  authority  is  the 
"petitioner"  and  may,  in  appropriate 
circumstances,  withdraw  its  petition  and 
terminate  the  investigation.  See  e.g., 
Certain  Steel  Products  from  Belgium. 
Brazil,  France,  Romania,  South  Africa, 
and  Spain,  47  FR  5754  (1982).  An 
interpretation  of  the  law  which  would 
exclude  critical  circumstances  from  the 
purview  of  self-initiated  investigations 
would  be  inconsistent' with  the 
Congressional  desire  for  vigorous 


enforcement  of  the  countervailing  duty 
law.  See.  e.g.,  H.R.  Rep.  No.  317. 96th 
Cong..  1st  Sess.  51  (1979). 

Because  the  principal  research 
involved  is  the  analyzing  of  import  data, 
we  believe  that  21  days  is  an  adequate 
period  of  time  for  the  Department  to 
investigate  and  to  make  a  finding  on 
critical  circumstances. 

Sec.  355.16(b) 

Comment:  Three  parties  state  that 
nothing  in  the  Subsidies  Code  or  the 
statute  precludes  a  preliminary  finding 
of  critical  circumstances  prior  to  the 
preliminary  determination.  They  argue 
that  to  allow  such  a  preliminary  finding 
prior  to  the  date  of  the  preliminary 
determination,  even  if  suspension  of 
liquidation  is  not  imposed  until  the  date 
of  the  preliminary  determination,  would 
help  deter  import  surges  during  the 
investigation. 

Department's  Position:  We  have 
revised  pargraphs  (b)(2)(i).  (c),  and  (g)  to 
permit  the  Department  to  issue  a 
preliminary  critical  circumstances 
finding  before  the  date  of  the 
preliminary  detennination  under 
S  355.15  in  appropriate  cases.  (We  note 
that  this  requirement  also  is  provided  in 
section  1324  of  the  1988  Act.)  If  a 
preliminary  critical  circumstances 
finding  is  made  before  the  date  of  the 
preliminary  determination,  suspension 
of  liquidation  will  take  effect  only  at  the 
time  of,  and  in  the  event  of,  an 
affirmative  preliminary  determination. 
In  order  to  make  an  affirmative 
preliminary  finding  of  critical 
circumstances,  the  Department  must 
find:  (1)  that  the  merchandise  has 
benefitted  from  an  export  subsidy;  and 
(2)  as  explained  in  the  Departinent's 
position  on  comments  on  paragraphs  (f) 
and  (g),  that  imports  have  increased 
significanUy  during  a  relatively  short 
period.  A  "relatively  short  period"  is 
defined  in  paragraph  (g)  as  normally  the 
tiiree-month  period  beginning  either  on 
the  date  the  proceeding  begins,  or,  when 
appropriate,  a  period  of  not  less  than 
three  months  from  the  date  prior  to  the 
initiation  of  the  proceeding  on  which 
importers  and  exporters  had  reason  to 
believe  that  a  proceeding  was  likely. 

In  order  to  make  an  affirmative 
preliminary  finding  of  critical 
circumstances  before  the  preliminary 
determination  under  (  355.15,  therefore, 
the  Department  would  have  to  have 
sufficient  information  about  the 
subsidies  on  the  merchandise  and  the 
shipments  of  the  merchandise  to  have  a 
"reasonable  basis  to  believe  or  suspect" 
(as  provided  in  section  703(e)(1)  of  the 
Act)  that  the  statutory  criteria  are  met 
The  Department  might  for  instance, 
obtain  sufficient  information  about 


subsidies  if  it  could  establish  that  the 
merchandise  benefitted  from  a  subsidy 
which  the  Department  previously  had 
found  to  be  countervailable.  Absent 
such  information  and  a  prior  relevant 
determination,  the  Department  could  not 
make  its  finding  prior  to  the  date  of  its 
preliminary  determination  imder 
§  355.15.  "The  critical  circumstances 
finding  is  not  intended  to  supplant  the 
preliminary  determination  under 
§  355.15. 

The  Department  also  cannot  make  a 
preliminary  finding  of  critical 
circumstances  unless  it  can  obtain 
information  on  shipments  of  the 
merchandise  during  the  "relatively  short 
period"  as  defined  in  paragraph  (g).  This 
means  that  the  Department  could  make 
a  preliminary  finding  of  critical 
circumstances  prior  to  its  preliminary 
determination  in  proceedings  in  which 
the  date  of  the  preliminary 
determination  is  postponed  under 
§  355.15(b),  (c),  or  (d).  to  a  date  beyond 
the  85th  day  from  the  date  the  petition  is 
filed,  in  proceedings  in  which  the 
"relatively  short  period"  begins  on  a 
date  before  the  petition  is  filed,  or  in 
unusual  situations  in  which  the 
"relatively  short  period"  is  less  than 
three  months.  Section  1324  of  the  1988 
Act  authorizes  the  Department  to 
request  that  the  Customs  Service 
compile  the  relevant  statistics  on  an 
expedited  basis. 

Sec.  355.16(c) 

Comment:  Three  parties  suggest  that 
this  paragaph  be  redrafted  to  indicate 
more  clearly  that  the  Department  will 
order  suspension  of  Uquidation  no 
earlier  than  the  date  of  its  preliminary 
determination.  One  of  the  parties 
suggests  changing  the  reference  to  "all 
entries"  in  the  first  sentence  of  this 
paragraph  to  "all  unliquidated  entries," 
because  retroactive  suspension  applies 
only  to  unliquidated  entries. 

Department's  position:  We  agree  and 
have  modified  paragraph  (c)  to  provide 
clearly  for  suspension  of  liquidation 
only  at  the  time  of,  or  after,  an 
affirmative  preliminary  determination 
under  S  355.15.  See  also  Department's 
response  to  comments  on  S  355.16(b). 

Suspension  of  liquidation  can  apply 
only  to  unliquidated  entries.  In  these 
regulations,  we  have  not  used  the  longer 
phrase  and  see  no  reason  to  do  so. 

We  note  that  we  have  revised 
paragraph  (c)  to  clarify  that  suspension 
of  liquidation  would  apply  only  to 
entries  covered  by  the  affirmative 
critical  circumstances  finding.  In 
addition,  we  have  made  technical 
changes  to  paragraph  (c)  to  clarify  the 
language  of  this  paragraph. 


Sec.  355.16(d)  and  (e) 


Comment-  Two  parties  contend  that 
neither  the  Department  nor  the  Customs 
Service  has  authority  to  order  the 
retroactive  collection  of  a  cash  deposit 
or  posting  of  a  bond.  Therefore,  they 
suggest  that  we  delete  the  reference  in 
paragraph  (d)  to  cash  deposit  and  bond 
and  clarify  that  an  affirmative  finding  of 
critical  circumstances  does  not  result  in 
retroactive  collection  of  deposits  or 
posting  of  bonds. 

Another  party  suggests  that  the 
Department  should  be  subject  to  the 
same  time  limits  for  making  findings  in 
self-initiated  investigations  (paragraph 
(e))  as  in  investigations  based  on 
petitions  (paragraphs  (b)  and  (d)), 
because  the  same  standard  for 
determining  critical  circumstances 
applies  to  all  investigations. 

Department's  Position:  The  authority 
to  impose  retroactively  a  bond  or  cash 
deposit  requirement  is  stated  by 
imphcaUon  in  section  705(c)(3)(B)  and 
(c)(4)  of  the  Act.  If  Congress  did  not 
intend  retroactive  bonding  or  cash 
deposits,  these  provisions  of  the  Act 
would  be  superfluous  because  there 
would  be  nothing  to  release  or  refund. 
Paragraph  (e)  provides  that  the  time 
limits  relating  to  the  submission  of 
critical  circumstances  allegations  by  the 
petitioner  do  not  apply  in  self-initiated 
investigations.  This  paragraph  gives  the 
Department  maximum  flexibility  to 
make  critical  circumstances  findings 
early  in  self-initiated  investigations. 

Sec.  355.16(0 

Comment-  Several  parties  advocate 
elimination  of  the  reference  in 
paragraph  (f)  to  a  15  percent  increase  in 
imports  over  imports  during  an 
"immediately  preceding"  period.  They 
contend  that  a  15  percent  increase  in 
imports  is  not  necessarily  indicative  of 
behavior  that  would  warrant  application 
of  the  retroactivity  provisions  of  the 
law.  Some  of  these  parties  believe  that 
application  of  the  15  percent  standard, 
even  though  it  is  not  an  absolute 
standard,  may  lead  to  arbitrary  results 
and  may  discourage  importations.  On 
the  other  hand,  two  of  these  parties 
emphasize  that  in  some  cases  (even 
those  in  which  imports  have  not 
accounted  for  a  preponderance  of  U.S. 
apparent  consumption)  the  15  percent 
standard  may  be  too  high. 

Several  parties  object  to  the  statement 
in  the  preamble  of  the  proposed  rule  that 
in  cases  where  imports  account  for  a 
"preponderance"  of  U.S.  apparent 
consumption,  an  increase  in  imports  of 
less  than  15  percent  may  be  massive. 
One  parfy  argues  that  market  share  is 
irrelevant  to  die  issue  whether  imports 


are  "massive."  Another  parfy  beheves 
that  the  word  "preponderance"  should 
be  defined  in  the  regulation. 

Some  of  the  parties  that  object  to  the 
15  percent  standard  suggest  dropping  it 
in  favor  of  a  completely  ad  hoc  analysis 
based  on  consideration  of  historical  and 
seasonal  import  patterns  and  other 
factors  relevant  to  the  decision  whether 
the  increase  in  imports  is  an  attempt  to 
circumvent  the  law.  One  party  suggests 
that  if  the  Department  retains  the  15 
percent  standard,  the  Department 
should  provide  that  any  increase  of  less 
than  15  percent  (even  if  imports 
accounted  for  a  preponderance  of  U.S. 
apparent  consumption)  will  not  be 
considered  massive.  Another  party 
suggests  adding  to  paragraph  (0  a 
statement  that  any  interested  parfy  may 
submit  evidence  to  rebut  the 
presumption  created  by  the  15  percent 
general  rule.  That  party  also  would 
delete  the  reference  to  "immediately 
preceding  period"  and  would  insert 
reference  to  a  longer  historical  period, 
preferably  three  years.  Other  parties 
suggest  raising  the  15  percent  standard 
to  25  or  50  percent  or  adding  a 
requirement  that  the  increase  also  must 
have  accounted  for  five  percent  of  total 
consumption. 

One  parfy  notes  that  some  increase  in 
imports  is  necessary  for  a  finding  of 
"massive  imports,"  even  if  the  imports 
account  for  a  preponderance  of  U.S. 
apparent  consumption.  Two  other 
parties  conclude  that  the  statute  does 
not  require  a  surge  in  imports  when  the 
volume  of  imports  is  afready  "massive." 
They  urge  the  Department  not  to  require 
evidence  of  an  increase  in  imports  when 
the  industry  is  suffering  as  the  result  of 
a  sustained  large  volume  of  imports. 

Two  parties  express  concern  with  the 
Department's  practice  of  relying  on 
import  statistics  compiled  by  the  Bureau 
of  the  Census  to  measure  the  volume 
and  value  of  imports.  One  of  these 
parties  suggests  adding  to  paragraph 
(f)(1)  the  phrase  "based  on  the  most  up- 
to-date  information  available  to  the 
Secretary."  This  pwrty  suggests  that  the 
Department  should  ask  the  Customs 
Service  to  provide  data  on  an  expedited 
basis. 

Department's  Position:  Neither  the 
Act  nor  the  legislative  history  defines 
"massive  imports."  However,  the 
Department  has  concluded  for  the 
following  reasons  that  in  order  to  be 
"massive,"  imports  must  increase 
significantly  in  relation  to  prior  import 
levels  or  U.S.  apparent  consumption:  (1) 
section  703(eKl)(B)  of  the  Act  requires 
"massive  imports  •  *  •  over  a  relatively 
short  period,"  a  test  which  appears  to 
require  a  suige  in  imports  over  "normal" 
levels;  (2)  the  purpose  of  the  critical 


circumstances  provision  is  to  prevent 
circumvention  of  the  law,  a  purpose 
which  presupposes  an  increase  in 
import  activify  associated  with  the 
possibilify  of  assessment  of 
countervaiUng  duties;  and  (3)  the 
requirement  is  consistent  with  the 
Department's  established  practice  in 
defining  the  term  "massive  imports." 
The  degree  of  increase  required  logically 
would  depend  to  some  extent  on  the  size 
of  the  import  volume  in  relation  to  total 
U.S.  apparent  consumption.  Moreover, 
the  Department  would  consider  an 
argument  in  a  particular  case  that  it  is 
moreasonable  to  infer  that  the  increase 
in  imports  is  attributable  to  die  filing  of 
a  petition  or  the  expectation  of  the  filing 
of  a  petition. 

As  noted  in  the  preamble  to  fte 
proposed  rule,  "[tjhe  criteria  described 
in  the  proposed  rule  are  intended  to 
clarify  Uie  bases  for  the  Secretary's 
critical  circumstances  findings  without 
adversely  affecting  die  Secretary's 
administrative  discretion."  Any 
interested  party  may  submit  information 
to  establish  that  an  increase  of  less  than 
15  percent  is  massive  or  more  than  15 
percent  is  not  massive  under  the 
circumstances.  For  example,  a  party 
may  argue  that  a  15  percent  increase  is 
not  massive  in  the  case  of  a  new  product 
where  the  market  for  the  product  is 
expanding  rapidly.  Any  interested 
party  may  also  submit  information 
showing  that  the  increase  is 
a  seasonal  import  trend  unrelated  to  the 
filing  of  tile  petition.  The  15  percent 
benchmark  is  not  intended  to  limit  the 
Department's  discretion  or 
responsibilify  to  consider  in  each  case 
the  factors  relevant  to  a  decision 
whether  imports  are  "massive." 
Paragraph  (f)  uses  the  15  percent 
benchmark  as  a  general  rule — ^it  is 
merely  a  rough  guide  which  gives  some 
element  of  predictability  to  the  process. 

Under  paragraph  (b).  the  Secretary  is 
to  make  the  detennination  "based  on 
available  information."  The  phrase 
"available  information"  imphes  that  the 
Department  has  an  obligation  to  use  up- 
to-date  information  whenever  possible. 
There  is  no  need  to  incorporate 
additional  language  to  this  effect  in 
paragraph  (f).  As  a  matter  of  practice, 
the  Department  makes  every  effort  to 
obtain  current  and  complete  infoi-mation 
for  its  decision  on  critical 
circumstances. 

Sec.  355.16(g) 

Comment-  Two  parties  believe  that 
the  portion  of  this  paragraph  which 
permits  the  Department  to  extend  the 
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length  of  the  "relatively  short  period" 
when  the  Department  finds  that 
importers  or  exporters  "had  reason  to 
believe"  that  a  "proceeding  was  likely" 
is  not  consistent  with  the  Congressional 
purpose  to  deter  import  surges  during 
the  period  between  initiation  of  an 
investigation  and  a  preliminary 
determination.  One  of  these  parties  also 
believes  the  provision  is 
anticompetitive.  Several  parties  believe 
that  the  provision  is  subjective  and 
unadministrable. 

Most  of  these  parties  favor  deletion  of 
this  provision,  but  one  party  advocates 
revising  paragraph  (g)  to  include  a  list  of 
objective  criteria  for  the  Department  to 
refer  to  in  deciding  whether  the 
importers  or  exporters  had  "reason  to 
beheve"  that  a  "proceeding  was  likely." 

On  the  other  hand,  two  parties 
contend  that  the  statute  permits  the 
Department  normally  to  consider 
imports  in  the  period  prior  to  the  filing  of 
the  petition.  One  party  states  that  the 
Department  should  discard  the  proposed 
rule  and  in  its  place  define  the  relevant 
period  as  a  period  extending  "no  more 
than  three  months  prior  to  the  filing  of 
the  petition."  Another  party  seems  to 
advocate  no  limitation  on  \he 
Department's  ability  to  consider  import 
surges  prior  to  the  filing  of  the  petition. 

Department's  Position:  Neither  the 
statute  nor  the  legislative  history  defines 
the  phrase  "relatively  short  period."  The 
definition  in  paragraph  (g)  is  consistent 
with  the  Congressional  purpose  of 
deterring  import  surges  prior  to 
suspension  of  liquidation  that  can  be 
attributed  to  an  effort  to  circumvent  the 
effect  of  the  law.  The  House  Report 
states  that  the  purpose  is  to  "deter 
exporters  whose  merchandise  is  subject 
to  an  investigation  from  circumventing 
the  intent  of  the  law  by  increasing  their 
exports  to  the  United  States  during  the 
period  between  initiation  of  an 
investigation  and  a  preliminary 
determination  by  the  Authority."  H.R. 
Rep.  No.  317.  96th  Cong..  1st  Sess.  63 
(1979).  We  believe  that  Congress 
intended  that  there  be  a  benchmark 
period  unaffected  by  the  possibility  of 
the  imposition  of  countervailing  duties. 
If  the  exporters  had  knowledge  that  an 
investigation  would  be  initiated,  that 
period  must  be  prior  to  initiation.  In 
order  to  accomplish  this  purpose  by 
issuing  an  affirmative  critical 
circumstances  finding  at  the  earliest 
possible  moment  during  the 
investigation,  the  Department  must  have 
the  discretion  to  compare  the  level  of 
imports  during  the  surge  period  with  the 
level  of  imports  during  the  benchmark 
period. 

In  applying  this  provision,  the 
Department  will  carefully  evaluate  all 


available  information  in  order  to 
eliminate  the  possibility  of  chilling 
legitimate  trade  and  competition  from 
abroad.  For  example,  the  Department 
would  examine  historical  and  seasonal 
trends  to  determine  whether  or  not  the 
increase  in  imports  during  the 
"relatively  short  period"  is  normal  and 
appropriate. 

This  paragraph  has  been  revised  to 
permit  the  Department  when 
appropriate,  to  issue  a  critical 
circumstances  finding  prior  to  the  date 
of  the  Department's  preliminary 
determination  under  S  355.15.  See 
Department's  response  to  comments  on 
S  355.16(b). 

Sec.  355.17(a) 

Comment:  One  party  is  concerned  that 
the  proposed  rule  does  not  assure  that 
the  Department  will  adequately  evaluate 
the  pubUc  interest  under  this  p£u-agraph. 
This  party  recommends  revising 
paragraph  (a)  to  require  petitioners, 
upon  with(kawal  of  a  petition,  to  certify 
whether  they  have  knowledge  of.  or 
reason  to  believe  that  there  is,  any 
agreement  by  the  foreign  government  or 
foreign  finns  to  restrain  export  prices  or 
quantities  to  the  United  States,  or 
whether  any  such  restraints  have  been, 
or  are  expected  to  be,  implemented  as 
an  inducement  to  withdrawal  of  the 
petition.  If  the  certification  is 
affirmative,  the  Department  should 
follow  the  procedures  for  the  public 
interest  determination  that  are  set  forth 
in  paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

Another  party  contends  that  we 
should  delete  the  last  sentence  of 
paragraph  (a)(1),  because  the  statute 
only  requires  the  public  interest  to  be 
considered  when  termination  on 
withdrawal  of  petition  is  based  on  a 
quantitative  restriction  agreement  as 
provided  in  paragraph  (b). 

Department's  Position:  The 
certification  requirement  proposed  by 
the  first  commenter  is  uimecessary.  The 
obligation  to  consider  the  public  interest 
gives  the  Department  sufficient 
authority  to  obtain  from  interested 
parties  all  relevant  information 
concerning  withdrawal  of  petitions.  The 
requirement  that  the  Department 
consider  whether  a  termination 
agreement  serves  the  public  interest 
derives  from  the  1979  legislative  history 
of  section  704(a)  of  the  Act  which 
states,  'The  conmiittee  intends  that  an 
investigation  be  terminated  under 
section  704(a)  only  if  the  Authorify  or 
the  rrC,  as  the  case  may  be,  determines 
that  termination  will  serve  the  pubUc 
interest."  S.  Rep.  No.  249,  96th  Cong..  1st 
Sess.  54  (1979).  This  requirement  was 
articulated  in  S  355.30(a)  of  the  existing 


regulations  and  is  carried  over  iiito  this 
paragraph.  If  withdrawal  is  in  fact  based 
on  a  quantitative  restraint  agreement 
the  Department  applies  the  provisions  in 
paragraph  (b)  of  §  355.17.  Those 
provisions  implement  the  1984 
amendment  to  section  704(a)  of  the  Act 
which  provides  more  detailed  public 
interest  criteria  for  terminations  based 
on  quantitative  restraint  agreements. 

Sec.  355.17(b) 

Comment:  One  party  suggests 
clarifying  in  paragraph  (b)(2)  that  the 
Department  will  consult  with  other  U.S. 
Government  agencies  before  making  the 
public  interest  determination. 

Department's  Position:  Paragraph 
(b)(2)  restates  the  statutory  requirement 
set  forth  in  section  704(a)(2)(C)  of  the 
Act  As  a  matter  of  practice,  the 
Department  consults  with  other 
agencies,  when  appropriate,  on  issues 
'  affecting  the  public  interest 
determination  under  this  paragraph.  See 
also  i  355.38(a). 

Sec.  355.18(a)(1) 

Comment  One  party  would  change 
this  paragraph  to  state  clearly  that  the 
net  subsidy  is  to  be  eliminated  or  offset 
completely  with  respect  to  the 
merchandise  "sold,  or  likely  to  be  sold, 
to  the  United  States"  or  "exported  to  the 
United  States." 

Department's  Position:  The  phrase 
"the  merchandise,"  which  is  used  in 
paragraph  (a)(1),  is  defined  in  S  355.2(k) 
as  "the  class  or  kind  of  merchandise 
imported  or  sold,  or  likely  to  be  sold,  for 
importation  into  the  United  States,  that 
is  the  subject  of  the  proceeding."  See 
also  the  preamble  to  the  proposed  rule 
on  S  355.2(k).  Therefore,  the  change  is 
unnecessary. 

Sees.  355.18  (b)  and  (c) 

Comment  One  party  states  that  if  the 
Commission  reaches  a  negative 
determination  under  section  704(h)  of 
the  Act  regarding  an  agreement 
eliminating  injurious  effect  the 
Department  should  resume  its 
investigation  as  of  the  point  in  time  it 
was  suspended,  rather  than  as  of  the 
date  of  the  Department's  preliminary 
determination,  for  the  purpose  of 
measuring  statutory  time  limits.  This 
procedure  would  reduce  delay  in  the 
investigative  process. 

Another  party  suggests  adding  the 
following  to  paragraph  (b)(3):  "The 
Secretary  may  be  guided  in  his  decisions 
to  accept  an  agreement  to  restrict  the 
volume  of  merchandise  by,  among  other 
factors,  whether  such  agreements  have 
been  effective  in  other  investigations 
involving  that  country." 


One  party  believes  that  paragraph  (c) 
is  misdirected,  because  it  refers  to  85 
percent  of  the  merchandise  rather  than 
85  percent  of  the  subsidy,  as  section 
704(c)(2)(B)  of  the  Act  requires. 

Department's  Position:  Section 
704(h)(2)  of  the  Act  provides  that  if  the 
Commission's  determination  regarding 
the  elimination  of  injurious  effect  is 
negative,  the  investigation  shall  be 
resumed  on  the  date  of  publication  of 
the  Commission's  determination  as  if  the 
Department's  affirmative  preliminary 
determination  had  been  made  on  that 
date.  If  the  Department  suspends  an 
investigation  after  the  date  of  its 
preliminary  determination,  the 
Department  makes  every  effort,  upon 
resuming  the  investigation,  to  issue  its 
final  determination  without  delaying  the 
investigative  process. 

Paragraph  0>)(3)  is  intended  to  reflect 
the  statutory  requirement  in  section 
704(d)(1)  of  the  Act  To  accomplish  more 
fully  this  purpose,  we  are  addiiig  the 
phrase  ",  in  addition  to  other  factors  the 
Secretary  considers  appropriate,"  after 
the  statement  "the  Secretary  may  take 
into  account".  This  additional  language 
will  indicate  clearly  that  the 
Department  as  appropriate,  may 
consider  a  factor  such  as  the  one  the 
commenter  suggests  adding  to  this 
paragraph. 

Paragraph  (c)  reflects  the  requirement 
in  section  704(c)(1)  of  the  Act  which 
states  that  the  Department  may  suspend 
an  investigation  upon  acceptance  of  an 
agreement  fi-om  exporters  which  (under 
section  704(b)  of  the  Act)  "account  for 
substantially  all  of  the  imports."  The 
legislative  history  of  this  provision 
states  that  "substantially  all  of  the 
imports"  means  "no  less  than  85 
percent."  S.  Rep.  No.  249,  96th  Cong.,  Ist 
Sess.  54  (1979).  Section  704(c)(2)(B)  of 
the  Act,  which  refers  to  85  percent  of  the 
net  subsidy,  is  implemented  in 
paragraph  (b)(2)(ii)  of  the  regulation. 

Sec  355.18(d) 

Comment:  One  party  believes  it  is 
important  to  enhance  the  ability  of  the 
domestic  industry  to  influence  the 
Department's  decision  whether 
"extraordinary  circumstances."  as 
defined  in  this  paragraph,  exist.  An 
affirmative  decision  is  based  in  part  on 
a  finding  that  "suspension  of  the 
investigation  will  be  more  beneficial  to 
the  industry  than  continuation  of  the 
investigation."  The  parfy  recommends 
requiring  the  foreign  respondent  and  the 
government  to  submit  any  proposed 
suspension  agreement  at  the  time  they 
submit  the  questionnaire  response.  The 
domestic  parties  would  then  have  14 
days  to  comment  and  indicate  their 
willingness  to  accept  the  proposed 


agreement.  If  a  majority  of  the  domestic 
producers  (in  terms  of  volume  of  sales) 
or  importers  do  not  indicate  acceptance, 
the  idea  of  a  suspension  agreement 
should  be  dropped. 

Department's  Position:  The  legislative 
history  of  section  704(c)(4)  of  the  Act 
states  that  "the  language  of  the  statute  is 
general  so  as  to  provide  the  Authority 
with  flexibility  in  administering  the 
provision.  However,  the  provision  is  not 
intended  to  be  so  general  as  to  be 
meaningless."  H.R.  Rep.  No.  317, 96th 
Cong.,  Ist  Sess.  54,  65  (1979). 

The  Department  recognizes  the 
importemce  of  obtaining  the  views  of  the 
domestic  industry  in  deciding  whether 
"extraordinary  circumstances"  exist 
We  believe,  however,  that  more  than  a 
one-time  head  count  of  proponents  and 
opponents  (even  if  weighted  by  volume 
of  sales)  is  required  for  the  Department 
to  make  a  reasonable  decision  on  this 
issue.  The  Department's  preliminary 
conclusion  about  whether  suspension 
would  be  beneficial  to  the  domestic 
industry  should  focus  more  on  the 
concept  of  suspension  in  general  than  on 
the  specific  language  of  an  initial  draft 
agreement.  The  comments  and  views  of 
all  interested  parties  regarding  specific 
draft  proposals  and  even  suspension 
itself,  may  change  significantly  as  the 
investigation  progresses. 

Moreover,  to  the  extent  practicable, 
all  interested  parties  should  have  the 
opportunity  to  evaluate  the  possibility  of 
a  suspension  of  investigation  in  light  of 
the  Department's  preliminary 
determination  under  §  355.15,  an 
opportunity  that  would  not  exist  under 
the  requirement  described  by  the 
conunenter.  Under  i  355.18(g).  the 
Department  consults  with  the  petitioner 
and  affords  the  petitioner  a  right  to 
comment  on  specific  draft  language.  The 
Department  concludes  an  agreement 
only  if  it  determines  that  the  agreement 
is  in  the  public  interest  including  the 
interest  of  the  domestic  industry. 

Sec.  355.18(e) 

Comment:  One  party  comments  that, 
in  order  to  ensure  that  effective 
monitoring  of  an  agreement  is 
practicable,  this  paragraph  should  be 
revised  to  require,  at  a  minimum,  the 
following  information:  (1)  from  the 
foreign  government,  a  list  of  all 
recipients  of  benefits  (and  the  dollar 
amount  for  each)  under  any  and  all 
programs  under  investigation;  (2)  from 
the  foreign  respondents  and  producers, 
evidence  of  selling  prices  to  the  United 
States  on  a  quarterly  basis  for  the  past 
two  years  and  copies  of  their  financial 
statements  for  the  current  and  past  two 
years;  and  (3)  fit)m  foreign  respondents, 
statements  by  their  certified 


accountants  that  based  on  an 
examination  of  books  and  records,  they 
find  that  no  benefits  or  funds  to  cover 
operating  losses  ha"e  been  received 
from  the  government.  In  addition,  this 
party  objects  that  the  second  sentence 
of  paragraph  (e)  reUeves  the  Department 
of  the  obligation  to  collect  pricing 
information  that  may  be  highly  relevant 
to  any  inquiry  into  continuing  receipt  of 
subsidies,  such  as  those  to  cover 
operating  losses. 

Department's  Position:  Although  the 
Department  recognizes  the  importance 
of  effective  monitoring,  we  have  not 
adopted  the  commenter's  suggestion. 
Paragraph  (g)(2)(i)  provides  that  each 
suspension  agreement  shall  contain  a 
statement  of  the  procedures  to  be 
followed  to  monitor  comphance.  The 
monitoring  provisions  of  each  agreement 
specify  the  types  of  information  to  be 
submitted.  In  practice,  the  Department 
requires  submission  of  relevant 
information  on  a  quarterly  basis.  The 
Department  may  consider  it  necessary 
to  require  all  of  the  information 
identified  by  the  commenter  but  does 
not  believe  it  is  necessary  or 
appropriate  to  require  such  information 
in  cases  where  it  is  not  needed. 

The  second  sentence  of  paragraph  (e) 
does  not  relieve  the  Department  of  its 
obligation  to  monitor  effectively  each 
suspension  agreement.  If  appropriate, 
the  Department  will  obtain  price 
information  described  in  that  sentence. 
The  regulation  merely  states  that  the 
Department  is  not  obligated  to  collect 
such  information  on  a  continuing  basis. 

Sec.  355.18(g)(1) 

Comment:  One  party  suggests  that  the 
45-day  time  limit  on  submission  of  a 
proposed  agreement  is  unnecessarily 
restrictive,  but  another  party  believes 
that  the  limit  should  be  60  days,  so  that 
consideration  of  the  proposed 
suspension  agreement  will  not  occur 
concurrently  with  preparation  of  the 
final  determination. 

One  party  notes  that  this  paragraph 
continues  to  permit  the  Department  to 
suspend  an  investigation  up  to  the  date 
of  its  final  determination,  even  though 
the  purpose  of  a  suspension  agreement 
is  to  eliminate  the  unfair  trade  practices 
or  the  injurious  effects  rapidly  [i.e., 
before  the  scheduled  date  for  the  final 
determination)  in  order  to  eliminate  as 
much  as  possible  the  uncertainty  and 
expense  of  the  investigation.  The  party 
recommends  that  paragraph  (g)(1)  be 
changed  to  require  that:  (1)  foreign 
respondents  and  governments  submit,  at 
the  time  they  submit  their  responses  to 
the  Department  questionnaire,  any 
proposed  suspension  agreement  and  all 
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documentation  for  verification  of 
benefits  and  for  renunciation  of  present 
and  future  benefits;  (2)  the  domestic 
interested  parties  be  given  a  reasonable 
time  thereafter  to  comment  on  the 
proposed  agreement;  and  (3)  the 
Department  make  a  final  decision  on  the 
proposed  suspension  agreement  not 
later  than  the  scheduled  date  for  the 
preliminary  determination. 

Three  parties  suggest  that  we  revise 
paragraph  (g)(1)  to  provide  specifically 
that  any  party  submitting  to  the 
Department  a  proposed  suspension 
agreeement  serve  it  at  the  same  time 
directiy  on  domestic  interested  parties. 

Department's  Position:  The  45-day 
time  limit  in  this  paragraph  establishes 
the  Tw^Ti^Twnm  amount  of  time  the 
Department  requires  to  review  a 
proposed  apeement  and  provide  the  30- 
day  notice  to  the  petitioner  under 
paragraph  (2)(i).  This  time  limit  also 
affords  ample  time  for  the  Department 
to  prepare  tiie  final  determination. 

The  statute  and  legislative  history 
clearly  permit  the  Department  to 
conclude  a  suspension  agreement  any 
time  prior  to  its  final  determination.  See, 
e.g..  S.  Rep.  No.  249,  96th  Cong.,  1st  Sess. 
51-52  (1979).  The  purpose  of  permitting 
suspension  of  investigations  is,  as  the 
commenter  notes,  to  "permit  rapid  and 
pragmatic  resolutions  of  coimtervailing 
duty  cases."  Id.  at  54.  See  also  H.R.  Rep. 
No  317. 96th  Cong.,  1st  Sess.  53-64 
(1979).  In  practice,  however,  it  is  difficult 
to  reach  a  pragmatic  resolution  of  cases, 
especially  complex  cases,  in 
significantiy  less  time  than  that  allowed 
by  the  statute.  The  Department  proceeds 
cautiously  in  signing  suspension 
agreements  to  ensure  that  all  statutory 
criteria,  including  the  public  interest 
criteria,  are  satisfied.  Therefore,  we 
have  not  adopted  the  suggestion  that 
suspension  agreements  be  concluded  no 
later  than  the  date  of  the  preUminary 
detennination. 

Although  the  third  commenter's 
proposals  would  ensure  an  early 
resolution  of  the  question  whether  a 
suspension  agreement  is  attainable,  it 
would  not  ensure  a  "rapid  and 
pragmatic  resolution  of  countervailing 
duty  cases."  The  proposal  would  impose 
time  limits  much  shorter  than  those 
permitted  by  statute.  As  a  result,  the 
prospects  of  reaching  an  agreement  on 
suspension  would  be  severely  reduced 
by  the  lack  of  time  to  consider  and 
negotiate  a  solution  to  issues  associated 
with  the  proposed  suspension 
agreement.  The  regulation  as  drafted  is 
more  consistent  with  the  statute, 
legislative  history,  and  the  Department's 
experience. 

Draft  proposed  suspension 
agreements  submitted  to  the  Department 


on  or  before  the  45th  day  for  review 
under  paragraph  (gKl)  need  not  be 
served  on  other  interested  parties.  We 
are  modifying  this  paragraph  to  clarify 
that  the  service  requirement  only 
applies  to  a  proposed  agreement 
preliminarily  accepted  by  the 
Department  We  are  amending 
S  32S5.31(g)  specifically  to  exempt 
submissions  under  paragraph  tg)(lHi) 
fivm  the  general  service  requirements. 
The  15-day  period  between  the  deadline 
for  submission  of  an  initial  draft 
agreement  (paragraph  (g)(l)(i))  and 
service  of  an  agreement  preliminarily 
accepted  by  the  Department  to  the 
petitioner  and  other  interested  parties 
(paragraphs  (g)(l)(ii)  and  (g)(2)(i))  is 
intended  to  give  the  Department  not 
interested  parties,  an  opportimity  to 
review  and,  if  appropriate,  suggest 
modifications  to  the  proposed 
agreement  The  petitioner  and  other 
interested  parties  have  ample 
opportunity  to  comment  beginning  on 
the  date  specified  in  paragraph  (g)(2)(i). 

Sec.  355.18(g)(2)  and  (g)(3) 

Comment  Two  parties  state  that  the 
consultation  requirement  in  paragraph 
(g)(2)(ii)  should  provide  expliciUy  that 
on  request  by  the  petitioner,  the 
Department  will  meet  and  discuss  with 
the  petitioner  the  proposed  suspension 
agreement  One  party  believes  that 
although  the  consultation  requirement  is 
stated  in  the  existing  regulations,  the 
Department  has  interpreted  the 
requirement  as  satisfied  by  the  separate 
provision  (§  355.31(h)(3)  of  the  existing 
regulations)  for  submission  of  written 
comments. 

Regarding  paragraph  (g)(3),  one  party 
suggests  changing  the  deadline  for 
submitting  written  argument  and  factual 
information  from  five  to  14  days  prior  to 
the  final  determination,  in  order  to 
provide  adequate  time  for  consideration 
of  the  submissions.  Another  party 
suggests  changing  "final  determination" 
to  "date  of  the  proposed  adoption  of  the 
suspension  agreement." 

Department's  Position:  TYie  regulation 
as  drafted  addresses  the  commenters' 
concerns.  Paragraph  (g)(2)(ii)  provides 
for  consultation  and  paragraph  (g)(3) 
provides  for  submission  of  written 
argument  and  factual  information 
concerning  the  proposed  suspension 
agreement  The  regulation  draws  a  clear 
distinction  between  the  two  types  of 
communication.  As  a  matter  of  practice, 
the  Department  affords  the  petitioner  in 
each  case  the  opportunity  for  "complete 
disclosure  and  discussion."  S.  Rep.  No. 
249,  96th  Cong.,  1st  Sess.  54  (1979). 

We  agree  that  five  days  allows  the 
Department  too  little  time  in  which  to 
consider  written  argument  and  factual 


information.  Accordingly,  we  have 
changed  paragraph  (gK3)  to  establish  the 
deadline  for  submissions  as  ten  days 
prior  to  the  final  detennination.  To  limit 
the  deadline  to  14  days,  as  suggested, 
would  unnecessarily  restrict  the 
Department's  access  to  relevant 
information  and  arguments. 

Unless  the  deadline  stated  in  this 
paragraph  is  keyed  to  a  date  known  to 
or  determinable  in  advance  by  fdl 
parties  to  the  (noceeding,  the  deadline 
would  be  meaningless.  "The  Department 
would  sign  a  saspension  agreement 
prior  to  the  scheduled  date  for  the  final 
detennination  only  after  the  Department 
has  given  all  parties  their  opportunity  to 
consult  and  comment  on  the  proposed 
agreement  This  paragraph  necessarily 
establishes  only  die  maximum 
conceivable  time  limit  on  submissions. 

Sec.  355.18  (I)  and  (j) 

Comment:  One  party  suggests  that 
paragraph  (i)(2)  include  a  statement  of 
the  effect  of  a  negative  final 
determination  by  the  Department  or  the 
Commission. 

Regarding  paragraph  (j),  one  party 
contends  that  there  is  no  statutory 
authority  for  prohibiting  entry  of 
merchandise,  as  provided  in  paragraph 
(j)(2).  This  party  believes  that  imports  in 
excess  of  the  limits  in  a  quantity 
restriction  agreement  are  merely  a 
violation  of  the  agreement,  to  be 
addressed  under  S  355.19. 

Department's  Position:  The  effect  of  a 
negative  final  determination  by  the 
Department  or  the  Commission  is  stated 
in  S  355.17(c).  We  are  adding  to  this 
paragraph,  however,  a  sentence  to 
clarify  the  effect  of  a  negative  final 
detennination  on  the  suspension 
agreement  in  accordance  with  section 
704(f)(3)(A)  of  the  Act. 

The  authority  for  paragraph  (j)(2)  is 
found  in  section  704(d)(3)  of  the  Act  The 
Department  may  order  Customs  to  limit 
or  exclude  entry  of  merchandise  under 
paragraph  (i)(2)  and  may  also  determine 
under  i  355.19  that  the  agreement  has 
been  violated.  The  cross-reference  in 
paragraph  (j)(2)  is  corrected  to  read 
"under  paragraph  (b)(3)"  rather  than 
"(b)(2)." 

Sec  355.19(a) 

Comment:  Three  parties  object  to  this 
paragraph  because  it  provides  that 
"vtrithout  right  of  comment,"  the 
E)epartment  may  determine  that  the 
signatory  foreign  government  or 
exporters  have  violated  an  agreement 
and  take  enforcement  action.  They 
believe  that  fairness  and  due  process 
require  right  of  comment  before  the 
contractual  agreement  is  abrogated  or 
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punitive  action  taken.  One  of  these 
parties  states  that  in  order  to  abrogate 
the  agreement  the  Department  must 
make  "a  detennination  based  on  some 
sort  of  fact  finding  that  there  has,  in  fact 
been  a  violation  by  the  other  party." 
This  party  also  believes  that  because 
paragraph  (a)  provides  no  right  of 
comment,  but  paragraph  (b)  does 
provide  such  a  right  the  two  paragraphs 
are  in  conflict 

One  party  comments  that  hi  order  to 
comply  with  section  704(i)(l)(D)  of  the 
Act  paragraph  (a)(4)  must  require  the 
Secretary  to  notify  the  Commissioner  of 
Customs  if  the  Secretary  determines  that 
the  violation  of  the  suspension 
agreement  was  intentional,  lliis  party 
states  that  the  requirement  of  paragraph 
(a)(4)  as  drafted— to  notify  Customs  "if 
appropriate" — is  too  vague  and  suggests 
that  Customs  must  itself  determine 
whether  the  violation  was  intentional. 

Department's  Position:  As  stated  in 
the  preamble  to  the  proposed  rule,  "Hie 
Secretary  would  use  the  'fast  track' 
approach  in  paragraph  (a)  when  the 
Secretary  decides  that  the  record  shows 
clear  evidence  of  violation  and  that 
notice  and  comment  are  unnecessary." 
There  is  no  unfairness  or  violation  of 
due  process  when  the  Department's 
determination  is  based  on  facts  in  the 
record  of  the  case  which  establish  that 
the  foreign  government  or  the  exporters 
have  failed  to  comply  with  the  terms  of 
an  agreement  by  their  own  act  or 
omission.  This  regulation  is  consistent 
with  the  statute  and  legislative  history. 

Paragraph  (b),  which  does  provide  for 
notice  and  comment  covers  situations 
when  the  evidence  of  a  violation  is  less 
compelling.  It  also  covers  situations 
when  the  Department  has  reason  to 
believe  that  a  suspension  agreement  no 
longer  satisfies  the  public  interest  or 
monitoring  requirements  of  the  Act 
Paragraphs  (a)  and  (b),  therefore,  cover 
different  situations  and  are  not  in 
conflict 

We  are  revising  paragraph  (a)(4)  by 
deleting  the  phrase  "if  appropriate"  and 
inserting  in  its  place  "if  the  Secretary 
determines  that  the  violation  was 
intentional."  This  change  wiU  make 
plain  that  the  Department  will  refer  the 
violation  to  the  U.S.  Customs  Service 
when  the  Department  considers  that  the 
agreement  was  intentionally  violated. 

Sec.355.1d(b 

Comment  One  party  complains  that 
paragraph  (b)(2)  does  not  provide  a 
meaningful  right  of  comment,  because, 
as  drafted,  this  provision  would  allow 
the  Department  to  take  action  after 
publishing  a  Federal  Register  notice 
requesting  comment  but  before  actually 
receiving  and  considering  the  comments. 


The  party  suggests  that  paragraph  (b)(2) 
be  amended:  (1)  to  provide  a  reasonable 
time  prior  to  the  determination  for 
submission  and  consideration  of 
comments;  and  (2)  to  require  that  the 
Department  explain  the  reasons  and 
basis  for  its  determination,  including  its 
response  to  the  comments  submitted. 

Another  parfy  contends  that  it  is 
illogical  to  impose  suspension  of 
hquidation,  as  provided  imder 
paragraph  (b)(2)(ii).  bom  the  date  of  first 
entry  of  merchandise  under  the 
agreement  because  the  Department's 
detennination  under  this  paragraph  is 
based  on  its  subjective  evaluation 
whether  circumstances  have  changed 
subsequent  to  the  effective  date  of  the 
agreement  The  suspension  of 
liquidation  should  apply  only  &t>m  the 
date  the  Department  makes  the 
determination  under  paragraph  (b)(2)(ii). 

Department's  Position:  In  order  to 
avoid  any  confusion  and  better  reflect 
the  intent  of  this  paragraph  (its  title  is 
"Determination  After  Notice  and 
Comment"),  we  are  adding  the  phrase 
"and  after  consideration  of  comments 
received,"  before  the  phrase  "the 
Secretary  will"  in  paragraph  (b)(2). 
Because  the  notice  published  under 
paragraph  (b)(1)  will  contain  a  time 
period  for  submission  of  comments  that 
is  reasonable  under  the  circumstances 
of  the  case,  it  is  not  necessary  to  provide 
time  limits  in  the  regulation.  Because  the 
statute  does  not  contain  such  a 
requirement  it  also  is  not  necessary  to 
add  to  the  regulation  a  special 
requirement  that  the  Department 
provide  reasons  for  its  determination 
and  address  each  comment  submitted. 
However,  it  is  the  Department's  general 
practice  to  explain  its  determination  and 
address  comments  received.  See,  e.g.. 
Iron  Ore  Pellets  from  Brazil,  51 FR 10906 
and  21961  (1986). 

Regarding  the  effective  date  of 
suspension  of  hquidation,  paragraph 
(b)(2)(ii)  was  intended  to  conform  to 
section  704(i)(l)(A)(ii)  of  the  Act  which 
provides  for  suspension  of  liquidation  of 
all  unliquidated  entries  of  the 
merchandise  made  on  or  after  the  date 
the  agreement  no  longer  meets  statutory 
requirements,  even  if  that  merchandise 
was  entered  before  the  date  of  the 
Department's  notice  under  paragraph 
(b)(1).  We  have  amended  paragraph 
(b](2](ii)  to  reflect  that  intention  more 
clearly. 

Sec.  355.19(d) 

Comment  Six  parties  believe  the 
proposed  definition  of  "violation"  is 
inconsistent  with  section  704(i)  and  the 
legislative  history  of  the  Act  to  the 
extent  that  it  defines  a  violation  in  terms 
of  "significant"  noncompliance.  Three 


parties  believe  that  any  violation  of  the 
agreement  must  be  treated  as  a 
violation,  not  just  those  which  the 
Department  considers  significant  One 
of  these  parties  states  that  the  common 
law  de  minimis  doctrine  would  apply  to 
suspension  agreements  even  without  the 
proposed  regulation. 

Of  the  six  parties,  two  suggest  that  the 
definition  be  modified  to  apply  a 
standard  based  on  inadvertence  and 
inconsequential  acts  or  omissions;  three 
advocate  deleting  the  entire  definition; 
and  one  would  define  "violation"  to 
mean  "any  breach  of  terms  of  a 
suspension  agreement  *  *  *"  and  would 
add  a  Ust  of  acts  by  the  signatory 
foreign  government  producers,  or 
exporters  which,  in  addition  to 
"breaches  of  specific  agreements,"  shall 
be  considered  violations.  These 
activities,  which  the  parfy  believes 
should  be  prohibited  by  tiie  specific 
terms  of  any  agreement  are:  (1)  failure 
to  pay  export  taxes  on  the  date  of 
exportation;  (2)  payment  of  benefits 
constituting  subsidies  to  other  divisions 
or  subsidiaries  of  a  signatory 
corporation;  and  (3)  application  by  the 
signatory  company  for  benefits  bom  any 
covered  subsidy  program  or  other 
program  reasonably  countervailable 
under  agency  precedents. 

Finally,  one  parfy  expresses 
agreement  with  the  proposed  definition 
of  "violation,"  because  it  clarifies  that 
insignificant  acts  or  omissions  will  not 
be  considered  violations. 

Department's  Position:  The  purpose  of 
the  definition  of  "violation"  is  not  to 
permit  the  Department  to  ignore 
noncompliance  or  equate  "significant 
noncompliance"  with  "intentional 
violations,"  but  to  distinguish 
noncompliance  that  warrants 
termination  of  the  agreement  from 
noncomphance  whidi  is  de  minimis  and 
clearly  does  not  warrant  termination. 
This  is  similar  to  the  distinction  in 
contract  law  between  "material"  and 
"immaterial"  breach.  The  word 
"significant"  is  too  vague  to  accompUsh 
this  purpose.  Therefore,  we  are 
modifying  the  definition  to  state  that 
"violation  means  noncompliance  with 
the  terms  of  a  suspension  agreement 
caused  by  an  act  or  omission  of  a 
signatory  foreign  government  or 
exporter,  except  at  the  discretion  of  the 
Secretary,  an  act  or  omission  which  is 
inadvertent  or  inconsequential."  Even  if 
the  Department  finds  that  the  act  or 
omission  was  clearly  inadvertent  or 
inconsequential  and  decides  not  to 
declare  tiie  agreement  violated,  the 
Department  would  consider  whether  it 
is  appropriate  to  seek  revision  of  the 
agreement  under  paragraph  (b)(2)(ii)  (B) 
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or  (bX2)(ii)(C)  in  order  to  eliminate  the 
possibiUty  of  repetition  of  such  acta  or 
omissions. 

Se&  355.20(8) 

Comment:  One  party  states  tiiat  the 
regulations  should  provide  that  the 
Department  .will  make  a  final 
determination  not  later  than  75  days 
after  "the  date  of  its  preliminary 
determination  (as  under  the  existing 
regulation)  rather  than  "the  date  of 
pubhcation  of  its  preliminary 
determination,  as  proposed.  The  party 
notes  that  die  preliminary  determination 
may  be  signed  three  to  five  days  before 
it  is  published  in  the  Federal  Register. 
which  means  that  under  the  proposed 
rule  the  Department  may  extend  the 
statutory  time  limit  by  the  same  number 
of  days. 

Another  party  suggests  that  paragraph 
(a](2Ki)  should  be  modified  to  require 
inclusion  of  administrative  and  Judicial 
precedents  on  which  the  legal 
conclusions  are  based.  Regarding 
paragraph  (a)(3)(ii].  one  party  would 
insert  "publication  of  before  "the 
countervailing  duty  order  under 
S  355.21." 

Department's  Position:  We  have 
revised  paragraph  (a)  to  state  that  "[n]ot 
later  than  75  days  after  the  date  of  the 
Secretary's  preliminary  determination, 
the  Secretary  will  make  a  final 
determination  *  *  *." 

Regarding  paragraph  (a)(2)(i),  it  is  the 
Department's  practice  to  explain  in 
detail  the  legal  conclusions  for  its  final 
determinations,  including,  as 
appropriate,  a  statement  of  relevant 
legal  precedent.  This  practice  fully 
complies  with  section  705(d)  of  the  Act. 
We  have  modified  paragraph  (a)(3)(ii) 
by  inserting  "publication  of  before  die 
phrase  "the  countervailing  duty  order 
under  {  355.21"  in  order  to  conform  this 
paragraph  to  §  355.21(b). 

Sec.  35S.aO(b) 

Comment  One  party  suggeata  that  this 
paragraph  be  modified  to  include  a  time 
limit  for  submission  of  upstream  subsidy 
allegations.  The  party  suggests  tha*  a 
reasonable  deadline  would  be  five 
calendar  days  before  the  date  of  the 
final  determination  In  order  to  provide 
petitioners  the  maximum  opportunity  to 
raise  the  Issue.  In  addition,  this 
paragraph  should  provide  that  the 
Secretary  may  self-initiate  an  upstream 
subsidy  investigation  at  any  time  prior 
to  maldng  the  &ial  determination. 

Another  party  suggests  deleting  the 
first  clause  of  the  firat  aentence  in 
paragraph  (b)(2)(iiXC)  and  inserting  in 
its  place  die  statement  that  the 
Secretary  shall  end  the  suspension  of 
liquidation  ordered  in  the  preliminary 


determination  on  an  entry-by-entry 
basis  on  the  120th  day  after  die  date  of 
each  entry.  The  purpose  is  to  ensure  that 
suspension  of  Uquidadon  continues  on 
an  entry-by-entry  basis,  rather  than  on 
the  basis  of  all  entries  covered  by  die 
preliminary  determinadon.  for  the 
maximum  time  permitted  by  law. 

Department's  Position:  As  explained 
in  the  Department's  position  on 
I  35S.15(d).  we  agree  that  there  should 
be  a  time  limit  for  requesting 
postponement  of  the  scheduled 
determinadon  to  investigate  upstream 
subsidies.  Because  of  the  greater 
workload  aaaociated  with  final 
determinationa,  we  have  modified 
paragraph  (b)(l]  to  provide  a  15-day 
time  limit  before  the  scheduled  date  for 
the  Secretary's  final  determination  (as 
opposed  to  the  lO^lay  time  limit 
spedfied  in  1 355.1S(d)(l)  for 
preliminary  determinations).  Paragraph 
(bH3)  adds  a  notice  and  publication 
re^drement  like  that  set  forth  in 
t  355.15(e)(2).  The  text  of  paragraph  (b) 
in  the  proposed  rule  oMtesponds  to  the 
text  of  paragraph  (bXl)  of  die  final  rule, 
except  for  the  last  sentence  which  is 
now  revised  as  paragraph  (b)(3).  If  tlie 
Department  decides  on  its  own  initiative 
to  commence  an  upstream  subsidy 
investigation,  it  may  postpone  the 
scheduled  detennination  (or.  under 
paragraph  (b),  die  decision  concerning 
upstream  subsidization]  by  notifying  all 
parties  to  the  proceeding  not  later  than 
the  date  of  the  scheduled  determination, 
as  provided  in  tliis  paragraph  and  in 
S  355.15(e). 

Regarding  the  120-day  limit  on 
suspension  of  liquidation,  paragraph 
(bKlHii)(B)(iii)  accurately  reflects 
section  703(g)(2)(B)(U)  of  die  Act  which 
provides  inter  alia  that  "suspension  of 
liquidation  ordered  In  the  preliminary 
determination  shall  terminate  at  the  end 
of  120  days  from  the  date  of  publication 

of  diat  determination. This 

provision  specifies  that  suspension  of 
liquidation  shall  terminate  120  days 
after  the  date  of  publication  of  the 
preliminary  determination,  not  120  days 
after  the  date  of  entry  of  the 
merchandise.  Consistent  with  Article 
5(3)  of  the  Subsidies  Code,  die  statute 
clearly  places  a  120-day  limit  on  the 
imposition  generally  of  provisional 
measures,  not  on  an  entiy-by-entry 
application  of  them. 

Sec.  355.20(c) 

Comment  Six  parties  argue  that 
paragraph  (c)(l)(ii)  is  inconsistent  with 
section  705(a)(1)  of  the  Act  and  relevant 
legislative  history.  They  contend  diat 
neither  the  statute  nor  the  legislative 
history  authorizes  the  120-day  limit  on 
provisional  measures  which  is  set  forth 


in  this  paragraph.  Althou^  all  six 
parties  advocate  deletion  of  this 
provision,  one  party  states  that  at  a 
minimum  the  provision  should  be 
redrafted  to  make  the  suspension  of 
liquidation  terminate  on  die  121st  day 
after  the  date  of  each  entry.  This  party 
states  that  such  a  provision  woidd 
satisfy  the  purpose  of  Article  5,  para.  3 
of  the  Agreement  because  no  single 
entry  would  remain  subject  to 
provisional  measure  for  more  than  120 
days.  Finally,  this  party  also  comments 
that  paragraph  (cKl)  is  unclear,  because 
it  suggests  that  the  Secretary  will  end 
auapension  of  liquidation  only  at  the 
petitioner's  request. 

Regarding  the  request  for 
postponement  described  in  paragraph 
(c)(2).  one  party  states  that  it  is  unfair  to 
the  exporter  to  allow  the  petitioner  to 
obtain  postponement  at  such  a  late  date 
in  the  investigation.  Another  party 
comments  that  if  the  request  for 
postponement  is  made  after  hearings 
have  been  held  and  briefs  filed,  the 
Department  should  specify,  upon 
granting  the  request  that  the 
postponement  does  not  create  a  right  to 
an  additional  hearing  or  briefing  in  the 
same  investigation. 

Department's  Position:  In  United 
States  Steel  Corp.  v.  United  States,  9 
or  453  (1985).  the  Court  of  International 
Trade  upheld  the  Department's 
interpretation  of  section  705(a)(1)  of  the 
Act  as  reflected  in  paragraph  (c)(l)(ii) 
of  the  proposed  regulation,  and  the  court 
rejected  plaintiff's  contention  that 
provisional  measures  must  remain  in 
force  until  the  Department  issues  its 
final  detennination  in  the  postponed 
investigation.  The  statutory  scheme, 
moreover,  provides  for  provisional 
suspension  of  liquidation  no  longer  than 
120  days  from  the  date  such  suspension 
is  first  imposed  in  the  investigation,  not 
120  days  from  the  date  it  was  imposed 
on  each  entry.  See  the  Department's 
response  to  comments  on  i  355.20(b). 
We  have  clarified  the  language  of 
paragraph  (c)  to  provide  that  suspension 
of  Uquidation  will  end  after  120  days 
with  or  without  a  request  from  the 
petitioner. 

Regarding  paragraph  (c).  it  is  not 
unfair  to  any  interested  parfy  for  the 
Department  to  entertain  a  request  for 
postponement  of  the  final  detennination 
submitted  not  later  than  10  days  before 
the  scheduled  date  of  the  final 
detennination.  The  exporter  knows  from 
the  outset  that  If  antidumping  and 
coimtervailing  dufy  investigations  are 
initiated  simidtaneously  on  the 
merchandise  from  the  same  or  other 
countries,  the  Department  will,  at  die 
petitioner's  request  postpone  its  final 


determination  in  the  countervailing  duty 
investigation.  Moreover,  the  purpose  of 
the  postponement  is  to  facilitate  and 
simplify  parallel  investigations  for  the 
interested  parties,  as  well  as  for  the 
Department  and  the  Commission.  Even 
if  6iB  request  is  submitted  at  a  date  late 
in  the  investigation,  this  purpose  is 
served  by  granting  the  requested 
postponement  Of  course,  postponement 
would  not  create  a  right  to  an  additional 
hearing  or  extension  of  the  briefing 
schedule  in  the  countervailing  dufy 
investigation  if  a  hearing  had  already 
been  held  and  the  deadlines  for 
submitting  information  and  written 
argument  had  already  passed.  See 
S9  355.31  and  355.38. 

We  have  added  a  new  paragraph 
(c)(3)  to  provide  for  notice  to  all  parties 
to  the  proceeding  and  pubUcation  of 
notice  in  the  Federal  Register.  This 
provision  corresponds  to  the  notice  of 
postponement  provisions  in  paragraph 
(b)(3)  and  S  355.15(e)(2). 

Sec.  S55.20(d) 

Comment  Several  parties  object  to 
the  benchmark  in  paragraph  (d)(3)  for 
identifying  a  significant  ddferential 
between  a  company-specific  and  a 
country-wide  countervailing  dufy  rate. 
One  parfy  believes  that  the  definition  of 
"significant  differential"  is  so  high  that 
it  does  not  conform  to  Article  4,  para.  2 
of  the  Agreement.  Other  parties  state 
that  the  regulation  does  not  conform  to 
the  legislative  purpose  of  section 
706(a)(2)  of  the  Act  because  the 
benchmark  would  appfy  even  in  the 
absence  of  evidence  of  an 
administrative  burden  associated  with 
calculation  of  company-specific  rates. 
Several  parties  urge  the  Department  to 
reduce  the  benclimark  in  order  to 
minimize  the  number  of  situations  in 
which  the  expectation  of  averaging  may 
cause  foreign  firms  to  maintain  or 
increase,  rather  than  decrease,  their 
reliance  on  subsidies. 

The  following  benchmarks  are 
recommended  as  a  substitute  for  the 
"greater  of  10/25"  in  the  proposed  rule: 
greater  of  5/25;  lesser  of  5/25;  lesser  of 
10/25  or,  alternatively,  more  than  10 
percentage  points;  lesser  of  5/50;  and 
more  than  0.5  percent  or  some  other 
minimal  level.  One  parfy  suggests  that 
the  Department  should  calculate  a 
company-specific  rate  for  each  company 
to  which  it  sends  a  questionnaire.  Four 
parties  believe  that  the  best  approach  is 
to  eliminate  the  benchmark  completely 
and  provide  in  the  regidation  that  the 
Department  will  determine  whether  a 
significant  differential  exists  based  on 
an  evaluation  of  all  relevant  factors  in 
each  case.  Under  this  approach,  die 
Department  would  consider  the  nature 


of  the  product  and  market  and  the 
extent  of  the  administrative  burden 
associated  with  calculation  and 
application  of  company-specific  rates 
(as  determined  by  the  number  of  non- 
government-owned firms  investigated  or 
a  specific  analysis  in  each  case  of  the 
administrative  burden  on  the 
Department  and  the  Customs  Service). 
Three  parties  state  that  die  coimtry- 
wide  average  should  not  include 
companies  with  zero  or  de  minimis 
rates. 

According  to  two  parties,  paragraph 
(d)  should  provide  that  in  applying 
company-specific  rates,  the  Department 
will  treat  as  a  single  company  all 
companies  that  are  directly  or  indirectly 
related  to  each  other  through  stock  or 
government  ownership.  The  reason  is 
that  producers  that  are  subsidiaries  of  a 
common  state-owned  parent  can  evade 
countervailing  duties  by  making  the 
aubaidiary  with  the  lowest  individual 
rate  the  exporter  to  the  United  States  for 
the  group. 

Several  parties  comment  that 
paragraph  (d)(1)  lacks  clarify.  One  party 
suggests  that  the  beginning  of  the 
paragraph  should  be  modified  to  read 
'Tor  a  producer  or  exporter  that  is 
government  owned".  In  addition,  tliis 
parfy  suggests  that  we  define 
"government  owned"  to  mean  more  than 
SO  percent  owned,  directiy  or  indirectiy, 
by  the  government 

Department's  Position:  Paragraph  (d) 
is  consistent  with  the  Agreement  for  the 
reason  stated  in  this  preamble  in  the 
Department's  response  to  comments  on 
i  355.14(c).  It  is  consistent  with  section 
706(a)(2)  of  the  Act  because  the 
Department  has  developed  a  reasonable 
standard  for  measuring  a  "significant 
differential." 

The  purpose  of  section  706(a)(2)  is  to 
"lessen  the  administrative  burden  on  the 
administering  authorify  stemming  from 
implementing  company-specific  rates." 
H.R.  Conf.  Rep.  No.  1156, 98th  Cong.,  2d 
Sess.  180  (1934).  Congress  recognized 
that  the  administrative  burden  of 
calcidating  and  assessing  company- 
specific  rates  is  significant  and  did  not 
require  the  Department  or  the  Customs 
Service  to  quantify  the  burden  in  each 
case.  Such  a  requirement  would  simply 
have  added  in  additional  administrative 
burden  and,  to  some  extent  at  least, 
have  undermined  the  purpose  of  section 
706(a)(2).  Instead.  Congress  created  a 
presumption  in  favor  of  country-wide 
rates.  Unlike  the  antidumping  law, 
which  is  directed  at  company-specific 
activify,  the  countervailing  dufy  law  is 
directed  at  government  or  government- 
sponsored  activify.  Country-wide 
countervailing  dufy  rates  are  well-suited 


to  discourage  such  foreign  subsidization. 
A  central  purpose  of  the  law  is  to 
encourage  foreign  governments  not  to 
provide  competitive  benefits  to  their 
exporting  industries.  The  best  way  to 
accomplish  that  end  is  by  continuing  to 
treat  the  foreign  government  as  the 
central  actor,  rather  than  by  piecemeal 
policing  of  individual  companies  to 
encourage  them  not  to  use  programs 
offered  by  those  foreign  governments. 
Furthermore,  assigning  the  same  rate  to 
all  companies  encourages  those  that 
receive  less  than  the  maximum 
subsidies  available  to  seek  maximal 
subsidization,  which  would  probabfy 
overburden  the  foreign  government  In 
that  event  the  foreign  government 
woidd  be  driven  to  lower  the  overall 
level  of  subsidization  or  eliminate  the 
program. 

Congress  directed  the  Department  to 
develop  a  "reasonable"  standard  for 
determining  under  section  706(a)(2)(A) 
what  is  a  "significant  differential 
between  companies  receiving  subsidy 
benefits."  See  id.  The  Department 
considered  all  relevant  factors,  including 
the  purpose  of  the  countervailing  dufy 
law,  the  nature  and  extent  of  the 
administrative  burden  in  implementing 
compcmy-specific  rates  in  past  cases, 
and  the  concerns  of  die  respondent 
firms  and  importers.  The  Department 
also  evaluated  the  effect  that  the 
various  possible  approaches  would  have 
on  these  factors.  We  agree  that  tiie 
benclimark  can  reach  anomalous  results 
when  the  country-wide  average  is  10 
percent  or  less  and  an  individual  firm 
has  been  found  to  have  a  rate  several 
percentage  points  below  that  rate.  For 
example,  a  firm  with  a  one  percent  rate 
would,  under  the  proposed  rule,  be 
subject  to  the  country-wide  average  if 
that  average  was  10  percent  or  less.  In 
response  to  this  anomaly,  we  have 
modified  the  proposal  to  provide  a 
benchmaik  of  the  greater  of  five 
percentage  points  or  25  percent 

For  the  reasons  described  in  the 
preamble  to  (  355.20(d)  of  the  proposed 
rule,  we  believe  the  beiachmark  in 
paragraph  (d),  with  tliis  modification,  is 
reasonable.  A  benchmark  is  preferable 
to  a  completely  ad  hoc,  case-by-case 
analysis,  because  it  provides  an 
important  element  of  predictabilify  and 
it  lessens  the  administrative  burden 
significantiy. 

Except  in  investigations  or 
administrative  reviews  in  which  the 
Department  does  not  investigate  every 
company  [see  the  Department's 
response  to  comments  on  (  355.14).  the 
country-wide  rate  includes  all 
companies.  The  first  step  in  the 
Department's  calculation  of  the  net 
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subsidy  is  to  determine  the  country- 
wide average  rate.  This  rate  includes  all 
companies,  regardless  of  the  level  of 
benefits  of  each  company.  If  the 
country-wide  average  is  de  minimis,  our 
determination  would  be  negative  in  an 
investigation,  and  the  rate  for  all 
companies,  regardless  of  the  level  of 
benefits  of  each  company,  would  be 
zero  in  an  administrative  review.  If  the 
country-wide  average  is  above  de 
minimia,  we  then  compare  individual 
company  rates  with  the  country-wide 
average  rate  to  determine  whether 
significant  difierentials  exist  Because 
we  have  added  to  the  definition  of 
"significant  differential"  individual  rates 
of  zero  and  de  minimia  [see 
S8  355.20(d1(3)  and  355.22(d)(3)),  it  is  at 
this  point  that  we  remove  all  zero  and 
de  minimis  companies  (as  well  as  other 
companies  with  significantly  different  ' 
rates)  from  the  caiculation.  As  soon  as 
at  least  one  company  is  removed  from 
the  country-wide  rate  average,  we  no 
longer  use  the  country-wide  rate  for 
duty  deposit  or  assessment  purposes. 
Rather,  we  assign  individual  company- 
specific  rates  to  those  companies  that 
are  "significantly  different"  (including 
zero  rate  and  de  minimis  companies  in 
an  administrative  review):  the  remaining 
companies  form  the  basis  of  the  "all 
other"  rate.  An  "all  other"  rate  is 
different  from  a  country-wide  rate 
because  an  "all  other"  rate  is  not  based 
on  all  companies. 

In  our  experience  to  date,  we  have 
identified  three  situations  that  require 
an  exception  to  this  general  practice. 
One  occurs  when  an  investigation  or 
review  does  not  cover  virtually  all 
exports  of  the  merchandise  to  the  United 
States.  If,  for  example,  we  examine  only 
60  percent  of  total  exports,  and  we 
receive  an  exclusion  request  from  a 
company  in  the  remaining  40  percent, 
we  would  not  include  that  company  in 
the  calculation  of  the  country-wide 
average  rate.  In  this  instance,  we  would 
calculate  the  country-wide  average  rate 
in  accordance  with  our  general  practice 
as  though  the  60  percent  coverage 
defined  the  "universe"  of  exports.  [N.B.: 
We  no  longer  permit  exclusion  requests 
from  companies  within  the  60  percent 
total  coverage  because  such  firms  would 
achieve  the  same  result  with  our  zero  or 
de  minimia  standards.  See  the 
Department's  response  to  comments  on 
S  355.14.] 

A  second  exception  is  when  we  have 
no  company-specific  export  data,  only 
aggregate  export  data  from  a 
government  (such  as  in  the  case  of  Live 
Swine  and  FYesh,  Chilled  and  Frozen 
Pork  Producta  from  Canada.  50  FR  25097 
(1985)).  This  occurs  when  there  is  an 


extremely  large  number  of  exporters.  In 
such  a  case,  companies  that  request  and 
are  granted  exclusion  would  be  taken 
out  of  our  calculation  of  the  country- 
wride  rate. 

A  third  exception  occurs  when  we  use 
generally  recognized  sampling 
tedmiques.  Companies  incluoed  in  the 
sample  may  not  request  exclusion;  they 
may,  however,  be  excluded  if  the 
Department  determines  that  they 
received  zero  or  de  minimis  benefits. 
Although  such  companies  would  be 
excluded  from  the  order,  they  would  be 
included  in  the  calculation  of  the 
country-wide  rate.  We  would  apply  the 
same  methodology  in  an  administrative 
review;  a  company  included  in  the 
sample  may  submit  notification  of  zero 
or  de  minimia  benefits  and  obtain  a  zero 
or  de  minimia  rate,  but  the  company  still 
would  be  included  in  the  calculation  of 
the  country-wide  rate.  To  do  otherwise 
would  upset  the  accuracy  of  the  sample. 

llie  Department  is  aware  of  the 
potential  for  evasion  of  an  order 
restilting  from  the  shifting  of  export 
business  to  a  related  company  with  a 
lower  company-specific  rate,  and 
believes  this  is  one  more  good  reason 
for  the  presumptive  country-wide  rates. 
However,  rather  than  require  by 
regulation  that  all  foreign  producers  and 
exporters  that  are  related  or 
government-owned  be  treated  as  a 
single  entity  for  deposit  and,  under 
I  355.21(a),  assessment  purposes,  the 
Department  believes  it  is  more 
appropriate  to  address  and  correct  this 
problem  on  a  case-by-case  basis.  The 
rule  suggested  by  the  commenter  likely 
would  result  in  unfair  treatment  for 
many  producers  and  exporters. 

lAThether  or  not  a  company  is 
"government  owned"  for  purposes  of 
section  706(a)(2)(B)  of  the  Act  will 
depend  on  the  facts  developed  in  a 
particular  proceeding. 

We  have  revised  paragraph  (d)(1)  for 
clarity  based  on  the  comments  received. 

Sec.  S55.20(e)  and  (f) 

Comment  Six  parties  characterize 
paragraph  (e)  as  an  attempt  to  penalize 
producers  or  exporters  that  make  false 
certifications.  They  believe  the  penalty 
is  imduly  harsh,  especially  if  the 
certifications  described  in  {  355.14  were 
made  in  good  faith.  One  party  contends 
that  the  provision  contravenes  section 
70e(a)(2].  because  the  Department  has 
no  authority  to  ignore  an  individual  rate, 
once  calculated,  if  that  rate  differs 
significandy  from  other  calculated  rates. 
Four  parties  suggest  that  we  delete 
paragraph  (e).  Two  parties  suggest  that 
we  l^t  the  rule  to  situations  in  which 
we  find  that  the  certifications  under 
{  355.14(b)  were  made  in  bad  faith,  with 


the  burden  of  proof  on  the  foreign 
producers  or  exporters  to  show  that  the 
false  certifications  were  made  in  good 
faith. 

Two  parties  suggest  that  the 
Department  automatically  exclude  fi*om 
a  final  determination  all  companies  for 
which  the  Department  calculates  a  de 
minimia  rate. 

One  party  wonders  whether  there  is  a 
conflict  between  paragraph  (e)  and 
§  355.14(c).  Paragraph  (e)  appears  to 
require  the  Department  to  investigate 
each  request  for  exclusion  (and  verify 
factual  information)  in  order  to  calculate 
an  individual  rate,  whereas  §  355.14(c) 
states  that  the  Department  will  do  so  "to 
the  extent  practicable." 

The  same  party  suggests  that  we 
modify  paragraph  (f)  to  limit  the 
Commission's  right  to  disseminate 
business  proprietary  information 
supplied  by  the  Department. 

Department'a  Poaition:  As  proposed., 
paragraph  (e)  might  require  the 
Department  to  apply  a  country-wide  rate 
to  a  company  that,  by  the  standard 
described  in  paragraph  (d).  received  a 
net  subsidy  that  was  significandy 
different  from  the  weighted-average  net 
subsidy  caloilated  on  a  country-wide 
basis  for  the  period.  To  tliis  extent,  we 
believe  the  proposal  is  inconsistent  with 
paragraph  (d)'s  requirement  that 
significandy  different  rates  calculated 
by  the  Department  be  separately  stated 
in  the  final  determination.  The 
paragraph  is  not  intended  to  penalize 
interested  parties  that  have  submitted 
requests  for  exclusion.  Moveover,  it  is 
neither  necessary  nor  appropriate  for 
the  Department  to  attempt  to  determine 
whether  or  not  a  particular  certification 
was  submitted  in  good  faith.  Therefore, 
we  have  revised  the  last  sentence  of 
paragraph  (e)  to  conform  to  paragraph 
(d).  "Iliat  sentence  now  reads,  "l^e 
individual  rate,  calculated  in  accordance 
with  paragraph  (d),  will  be  either  the 
weighted-average  net  subsidy  calcidated 
on  a  country-wide  basis  or  the 
individual  rate  calculated  for  that 
person." 

The  Department  would  exclude 
automatically  any  company  that 
received  a  de  minimis  net  subsidy.  See 
Department's  response  to  comments 
on  §  355.14(c). 

Paragraph  (e)  is  consistent  with 
§  355.14(c]  because,  like  the  latter 
section,  it  does  not  require  the 
Department  to  investigate  all  requests 
for  exclusion.  Only  if  the  Department 
conducted  an  investigation  based  on  a 
request  submitted  under  S  355.14  and 
foimd  a  net  subsidy  for  the  person 
investigated  would  paragraph  (e)  apply. 
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In  response  to  the  comment  on 
paragraph  (Q,  the  Commission  may 
disclose  such  information  only  wiUi  the 
Department's  permission.  See  the 
Department's  response  to  comments  on 
I  355.15(g). 

Sec.  355.20(h) 

Not*:  We  have  added  a  new  paragraph  (h) 
that  would  require  the  Department  to  hold  a 
disclosure  conference,  if  requested,  after  a 
final  determination.  This  para^aph  reflects 
the  Department's  current  practice.  We  note 
tliat  the  purpose  of  any  disclosure  conference 
is  on^  to  provide  an  explanation  of  the 
calculation  methodology  used  in  a 
determination.  See  the  Department's 
response  to  comments  on  i  3S5.15(h). 

Sec.  355.21(1^ 

Comment  One  party  suggests  that  the 
phrase  "any  net  subsidy"  be  changed  to 
read  "greater  dian  de  minimis  net 
subsidies"  to  reflect  the  Department's 
practice.  Another  party  agrees  that  the 
regulation  should  provide  for  exclusion 
of  any  party  for  which  the  Department 
calculated  a  de  minimia  net  subsidy,  but 
behoves  that  de  minimia  should  be 
defined  as  three  percent  or  less. 

Department'a  Position:  The  phrase 
"any  net  subsidy"  means  any  subsidy 
greater  than  zero.  A  de  minimia  subsidy 
is  considered  a  zero  subsidy.  Any  party 
that  receives  a  zero  (including  de 
minimis)  subsidy  would  be  excluded 
from  the  Department's  order.  See  the 
Department's  response  to  comments  on 
\  355.14(c).  The  definition  of  de  minimis 
was  addressed  in  the  rulemaking  which 
culminated  in  publication  of  a  final  rule 
on  de  minimia  dtmiping  margins  and 
countervailable  subsidies  at  52  FR  30660 
(August  17. 1987).  That  rule  is  included 
in  these  regulations  as  §  355.7. 

Paragraph  (c),  as  proposed,  only 
addressed  exclusions  based  on  requests 
submitted  under  9  355.14.  We  have 
modified  this  paragraph  to  clarify  that 
any  producer  or  exporter  that  did  not 
request  exclusion  under  S  355.14  and  for 
which  the  Department  nonetheless 
calculated  a  zero  net  subsidy  will  be 
excluded  from  the  order.  See 
Department's  response  to  comments  on 
S  355.14(c). 

Sec.  355.21(d) 

Note:  We  have  added  a  new  paragraph  (d) 
to  implement  the  special  rule  of  section 
706(b)(2)  of  the  Act.  which  generally  liraiU 
assessment  to  future  entries  if  the 
Commission's  affirmative  final  determination 
finds  threat  of  material  injury  or  material 
retardation  of  the  establishment  of  an 
industry.  There  is  no  corresponding  provision 
in  the  existing  regulations. 

Sec.  355.22(a) 

Comment  Comments  focused  on  the 
timetables  for  requesting  and  conducting 
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reviews  and  the  requirements  for 
requests  for  review,  inchiding  the 
certification  requirements. 

Regarding  the  timetable  for  requesting 
and  conducting  reviews,  one  party  notes 
that  imder  paragraphs  (a)  and  (c),  the 
Department  can  issue  the  final  results  of 
administrative  review  almost  14  months 
after  the  anniversary  date  of  the  order. 
In  this  party's  view,  the  regulation  does 
not  coi^orm  to  section  751(a)(1)  of  the 
Act  which  requires  a  review  "at  least 
once  during  each  12-month  period 
beginning  on  the  anniversary  of  the  date 
of  publication  of  the  order  *  *  *." 

Several  parties  identify  one  or  more  of 
the  following  practical  problems  posed 
by  the  timetables  for  submitting 
requests  for  review:  (1)  the  agency  takes 
more  than  12  months  to  perform  a 
review,  any  interested  parfy  will  be  in 
the  position  of  having  to  request  a 
second  review  before  the  first  has  been 
completed,  because  the  second  review 
must  be  requested  during  the  second 
anniversary  month  of  the  order.  To  solve 
this  problem,  one  party  suggests 
extending  the  deadline  for  submission  of 
requests  for  subsequent  reviews  luitil 
after  completion  of  tiie  previous  review, 
and  another  parfy  would  permit 
submission  of  requests  for  the  next 
review  only  afrer  completion  of  the 
previous  review.  Other  parties  believe 
that  the  only  acceptable  solution  is  to 
require  completion  of  each  review 
within  a  12-month  period.  See  comments 
and  Department's  posilion  on  paragraph 

(c)(7).  / 

The  period  for  submitting  requests  for 
review  (the  anniversary  month)  is  too 
short  to  provide  a  reasonable 
opportunify  for  all  intferested  parties  to 
submit  their  requests^  One  party 
suggests  lengthening  the  period,  and  two 
other  parties  recommend  that  the 
Department  publish  iii  the  Federal 
Register  at  the  beginhing  of  each  month 
a  list  of  those  orders  Or^agreements 
whose  anniversary  dwtes  fall  within  that 
month.  Another  party  agrees  withthis 
recommendation,  but  would  incluDe  in 
the  notice  the  automatic  assessment  rate 
for  each  producer  or  exporter  (see 
paragraph  (g))  and  would  require  the 
Department  to  mail  the  notice  to  each 
interested  party. 

Two  comments  in-ged  the  Department 
to  consider  a  provision  for  expediting 
reviews.  One  comment  was  that 
petitioners  should  have  the  opportunity 
to  request  prior  to  the  anniversary 
month  an  expedited  review  if,  in  the 
investigation  or  previous  review,  the 
Department  declined  to  take  into 
accoimt  in  calculating  the  deposit  rate 
the  value  of  a  subsidy  brought  to  the 
Department's  attention  late  in  the 
proceeding  or  discovered  at  verification. 


The  second  comment  proposed  that 
foreign  producers  that  are  new  entrants 
taito  the  U.S.  market  after  the 
investigation  was  completed  should 
have  the  opportunify  to  request  a  review 
at  any  time  more  than  six  months  from 
the  deadline  for  exclusion  requests  in 
the  last  segment  of  the  proceeding.  If  it 
is  determined  that  the  new  entrant 
received  no  countervailable  benefits,  the 
order  would  be  revoked  ab  initio  with 
regard  to  the  products  of  that  parfy. 

Regarding  the  requirements  for 
requests  imder  paragraph  (a)(1),  one 
party  states  that  individual  importers, 
foreign  producers,  and  exporters  should 
not  be  allowed  to  request  adminisfrative 
reviews  tmder  this  paragraph  covering 
any  exports  or  imports  that  do  not 
directly  affect  their  products.  Anodier 
party,  who  assumes  that  the  reference  in 
paragraph  (a)(1)  to  "interested  party" 
means  domestic  interested  party  only, 
states  that  the  Department  should 
consider  adding  a  requirement  that  the 
parfy  requesting  review  act  on  behalf  of 
an  industry.  Otherwise,  one  small 
domestic  producer  could  keep  the 
review  process  active  indefinitely, 
without  the  support  of  the  major  part  of 
the  domestic  industry. 

Regarding  paragraph  (a)(2),  one  parfy 
considers  the  requirements  contrary  to 
both  the  purpose  of  section  751  of  the 
Act  which  is  to  provide  for  assessment 
and  cash  deposit  based  on  the 
circumstances  applicable  to  imports 
made  during  the  review  period,  and  the 
purpose  of  the  amendments  made  by  the 
1984  Act,  which  provided  for  reviews  on 
request  but  gave  the  Department  no 
discretion  to  impose  conditions  on 
requests  for  review.  This  parfy  suggests 
that  in  order  to  eliminate  these  and 
other  conflicts  with  the  Act  the 
Department  should  adopt  as  its  final 
rule  on  administrative  reviews  the 
interim  final  rule  that  the  Department 
pubUshed  on  August  13, 1965  (50  FR 
32566). 

Other  parties  suggest  that  we  revise 
paragraph  (a)(2)  to  permit  requests  for 
review  whenever  the  importer,  foreign 
producer,  or  e)q)orter  believes  it  could 
show  that  the  amount  of  the  net  subsidy 
on  entries  covered  by  a  review  had  been 
reduced  substantially  from  the  last 
established  level.  One  party  suggests 
that  the  Department  might  require  an 
allegation  of  at  least  a  20  percent 
reduction,  and  other  parties  suggest  an 
alleged  reduction  sufficient  to  entitie  the 
requester  to  a  company-specific  rate 
rather  than  the  country-wide  rate. 

Regarding  the  certifications  described 
in  paragraph  (a)(2).  the  following 
comments  were  submitted.  (1) 
Concerning  subsidies  received. 
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certifications  should  be  uniform  for  tlie 
foreign  government  and  foreign 
companies.  (2)  The  certifications  should 
cover  any  and  all  subsidies,  not  just  net 
subsidies  and  not  just  subsidies 
previously  found  coimtervailable.  (3) 
Does  "received"  include  subsidy 
benefits  allocated  to  a  current  year  bom 
a  subsidy  provided  in  an  earlier  year? 
(4)  The  regulation  should  include  the 
form  of  the  certification  and  indicate 
who  may  certify.  For  example, 
certification  could  be  in  the  form  of  an 
affidavit  attested  to  by  a  responsible 
officer  of  the  producer  who  can  legally 
commit  the  company  and,  for  the 
govermnent  the  responsible  official  of 
the  government  entity(ie8)  concerned. 

Department's  Position:  Regarding  the 
timetable  for  requesting  and  conducting 
reviews,  we  agree  that  proposed 
S  355.22  does  not  comply  with  the 
statutory  direction  that  a  review  be 
conducted  "at  least  once  during  each  12- 
month  period  beginning  on  the 
anniversary  of  the  date  of  publication  of 
the  order  •  •  *,  "  We  have,  therefore, 
amended  paragraph  (c)(7)  to  require  that 
the  review  be  completed  not  later  than 
365  days  after  the  anniversary  month 
(replacing  "Secretary's  initiation  of). 
Consequently,  reviews  will  be 
completed  by  the  end  of  the  anniversary 
month.  In  order  to  ensure  that  the 
Department  can  meet  the  new  deadlines 
for  completing  reviews  during  the  period 
of  transition  to  the  new  final  rule,  we 
have  provided  that  the  effective  date  of 
S  355.22  (a)  and  (c)  will  be  the  first  day 
of  the  first  month  beginning  60  days 
after  the  publication  of  these  rules.  Prior 
to  that  date,  the  interim  final  rule 
published  on  August  13, 1985  (50  FR 
32556)  will  apply. 

We  recognize  the  importance  to  the 
party  submitting  the  request  for  review 
of  knowing  the  final  results  of  the 
immediately  preceding  review,  if  any. 
Therefore,  we  are  modifying  paragraph 
(a)  to  permit  the  party  that  submits  a 
request  to  withdraw  the  request  under 
certain  conditions.  If  a  relevant  review 
has  not  been  completed  before  the  end 
of  the  anniversary  month  during  which 
the  new  request  is  submitted,  the  party 
that  submitted  the  new  request  may 
withdraw  it  not  later  than  90  days  after 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  The 
Secretary  may  extend  the  time  limit  if  it 
is  reasonable  to  do  so.  Notice  of  the 
termination  or  partial  termination  of  an 
administrative  review,  based  on 
withdrawal  of  the  request,  will  be 
published  in  the  Federal  Register  (notice 
of  partial  termination  normally  will  be 
published  together  with  the  preliminary 


results  of  administrative  review  for 
other  firms  being  reviewed,  if  any). 

A  one-month  request  window  is 
sufficient  for  all  interested  parties  to 
request  a  review.  As  a  matter  of 
practice,  the  Department  does  publish  in 
the  Federal  Register  at  the  beginning  of 
each  month  a  courtesy  listing  of  reviews 
which  can  be  requested  during  the 
month.  However,  it  is  the  responsibility 
of  interested  parties  to  follow 
developments  in  a  proceeding,  even  in 
the  absence  of  published  notice  at  the 
beginning  of  the  anniversary  month. 
Inclusion  of  hstings  of  various  estimated 
countervailing  duty  rates  in  the 
published  notice  is  unnecessary, 
especially  because  our  experience  has 
been  that  idmost  all  parties  discuss  their 
options  with  the  Department  prior  to 
filing  a  request  for  review. 

The  Act  does  not  provide  for 
expedited  reviews  in  coimtervailing 
duty  proceedings.  Prior  to  the  normal 
request  month,  interested  parties  may 
request  that  the  Department  conduct  a 
changed  circumstances  review  as 
described  under  S  355.22(h).  The 
suggestion  that  new  entrants  after  the 
publication  of  a  countervailing  duty 
order  be  excluded,  if  our  first 
examination  of  those  exporters  shows 
an  absence  of  a  subsidy,  is  not 
acceptable.  Coimtervailing  duty  orders 
apply  to  all  imports  from  a  covered 
country,  except  those  fit>m  firms 
specifically  excluded  from  the 
countervailing  duty  order.  Exclusions 
are  based  on  the  examination  of  a 
period  prior  to  initiation  of  the 
investigation,  when  the  respondent  firm 
presumably  acted  without  regard  to  the 
potential  imposition  of  duties  under  the 
countervailing  duty  law.  Under  these 
circumstances,  the  Department  can 
predict  with  some  rehability  the  firm's 
futiue  actions.  If  we  were  to  follow  the 
proposal  in  the  comment,  it  would  be 
simple  for  a  firm,  knowing  of  the 
coimtervailing  duty  order,  to  enter  the 
market  ship  for  one  year  or  less  without 
accepting  subsidies,  be  "excluded,"  and 
then  begin  to  accept  subsidies.  We 
believe  the  revocation  procedures  of 
S  355.25  provide  the  additional  measure 
of  security  necessary  before  revocation. 

Objections  to  the  provision  in 
paragraph  (a)(1),  which  provides  that 
hiterested  parties  may  request  an 
administrative  review  of  all  producers 
or  exporters  covered  by  an  order  or 
agreement  miss  the  thrust  of  the 
provision.  The  presumptive  application 
of  a  country-wide  countervailing  duty 
rate  requires  that  the  review  also  be 
country-wide.  The  only  exception  to  the 
country-wide  review  is  in  paragraph 
(a)(2),  where  the  claimed  absence  of  a 


subsidy,  if  demonstrated,  automatically 
amounts  to  a  significant  difference.  As 
to  the  suggestion  that  we  amend 
paragraph  (a)(l]  to  require  review  on 
behalf  of  an  hidustry,  no  such 
requirement  is  imposed  by  the  statute. 
Although  section  751(a)(1),  as  amended 
by  the  1984  Act  does  not  specify  the 
acceptable  requesters,  the  legislative 
history  specifies  that  an  appropriate 
requester  is  "an  interested  party  *  *  *." 
H.R.  Rep.  No.  725, 98th  Cong.,  2d  Sess.  7 
(1984).  "Therefore,  this  paragraph  of  the 
regulations  does  not  limit  an  "interested 
party"  to  a  domestic  interested  party. 
Moreover,  Section  771(9)  of  the  Act  does 
not  limit  interested  parties  to  domestic 
parties  acting  on  behalf  of  an  industry.  If 
the  domestic  industry  no  longer  supports 
the  continued  existence  of  an  order,  an 
interested  party  can  request  a  changed 
circumstances  review  under  paragraph 
(h)  of  this  section. 

Objections  to  the  special  requirements 
imposed  on  a  person  requesting  review 
of  only  that  person  are  misplaced.  We 
impose  no  restriction  on  requesting  a 
review  of  all  producers  or  exporters 
under  paragraph  (a)(1).  Because 
paragraph  (a)(2),  however,  is  designed  to 
deal  v/iih  only  one  class  of  producers  or 
exporters  (those  receiving  zero  or  de 
minimis  benefits,  i.e.,  a  significantly 
different  rate),  we  must  be  reasonably 
satisfied  that  the  producer  or  exporter  is 
entitled  to  that  rate.  Thus,  we  require 
the  requester's  and  government's 
certification  that  the  requester  is  so 
entitled.  Because  significant  differences, 
other  than  zero  or  de  minimis,  cannot  be 
calculated  absent  a  country-wide 
review,  we  make  no  provision  for 
individual  producer  or  exporter  review 
other  than  those  involving  firms 
claiming  zero  or  de  minimis  benefits. 

Regarding  the  comments  on  the 
certifications  described  in  paragraph 
(a)(2),  see  the  Department's  position  on 
S  355.14(b).  Although  the  regulation  does 
not  specify  a  particular  form  for 
certification,  the  form  described  by  the 
commenter  would  be  appropriate. 

Sec.  353.22(b)  and  (c) 

Comment:  Regarding  the  period  under 
review,  one  parfy  suggests  that  we 
modify  the  phrase  "the  most  recent 
completed  reporting  year  of  the 
government  of  the  affected  country"  in 
paragraph  (b)  to  refer  to  the  companies', 
not  the  governments',  reporting  year, 
because  "the  companies'  fiscal  years  are 
far  more  relevant." 

Regarding  the  procedures  set  forth  in 
paragraph  (c),  one  party  contends  that 
the  Department  should  be  required  to 
assure  individual  notice  of  initiation  of  a 
review  to  all  parties  to  the  original 


investigation  or  most  recent  review.  If 
the  Department  initiates  a  review  of  an 
individual  producer  or  exporter  under 
paragraph  (a)(2)  by  pubUcation  of  a 
notice  under  paragraph  (c)(1),  the 
Department  should  give  other  producers 
and  exporters  30  days  fit>m  the  date  of 
publication  of  the  notice  to  inform  the 
Department  that  they  also  want  a 
review. 

One  party  states  that  the  Department 
does  not  have  authorify  to  limit  the 
number  of  interested  parties  to  which  it 
sends  questionnaires,  as  provided  in 
paragraphs  (c)(2),  (h)(l)(ii),  and  (i)(3), 
because  the  sampling  autliorify  in 
section  777A  of  the  Act  is  limited  to 
antidumping  cases.  The  regulation 
should  provide  that  the  Department  will 
mail  questionnaires  to  the  government 
of  the  afiected  country  and  to  all  known 
foreign  producers  or  exporters  of  the 
merchandise. 

Finally,  one  party  believes  the  365-day 
time  hmit  in  paragraph  (c)(7)  for  issuing 
the  final  results  of  administrative  review 
should  be  shortened  to  six  months  with 
the  possibilify  of  extension  to  nine 
months  for  reviews  under  paragraph 
(a)(1)  that  involve  a  large  number  of 
respondents.  This  parfy  states  that  the 
Department  should  expedite  reviews  in 
order  to  reduce  uncertainties  caused  by 
long  periods  of  suspension  of 
liquidation.  See  also  comments  on 
paragraph  (a). 

Department's  Position:  In  examining  a 
period,  the  Department  must  often  rely 
on  both  government  and  firm  records. 
Government  and  firm  reporting  (fiscal, 
tax,  etc.)  years  often  differ.  We  have 
found  government  records  the  most 
difficult  to  deal  with  for  periods  of  less 
than  one  year  and,  thus,  have  chosen  the 
government  reporting  yiear  as  generally 
the  most  appropriate  period  to  review. 
However,  when  special  situations 
warrant  some  other  period,  we  will  tie 
our  review  to  that  other  period. 

We  do  not  agree  that  all  parties  to  the 
segment  of  a  proceeding  immediately 
preceding  the  initiated  review  must 
receive  actual  notice  of  the  initiation 
under  §  355.22(c)(1).  However,  as  a 
matter  of  practice,  we  have  attempted 
and  will  continue  to  attempt  to  provide 
actual  notice  to  the  parties.  As  to  the 
suggestion  that  following  initiation  of 
an  individual  producer  or  exporter 
review  under  paragraph  (a)(2),  the 
Department  provide  a  second  period  for 
requesting  reviews,  the  party  submitting 
the  comment  provided  no  reason,  and 
we  can  see  no  reason,  to  do  so.  All 
interested  parties  have  an  opportunity  to 
request  a  review  during  the  anniversary 
month.  A  decision  to  request  a  review  is 
completely  independent  of  any  other 


parfy's  request  for  review  of  an 
individual  producer  or  exporter. 

The  party  that  argues  that  the 
sampling  authorify  of  section  777A  of 
the  Act  is  limited  to  antidumping  cases 
is  incorrect.  The  Conference  Report  of 
the  1984  Act  specifically  described  the 
provision  as  expanding  "the  instances  in 
which  the  administering  authorify  may 
use  sampling  and  averaging  techniques 
...  in  carrying  out  annual  reviews  of 
outstanding  AD  or  CUD  [sic]  orders 
under  section  751  •  *  *."H.R.Conf. 
Rep.  No.  1156,  98th  Cong.,  2d  Sess.  186 
(1984). 

Regarding  the  suggestion  that  the 
Department  shorten  the  time  limit  in 
paragraph  (c)(7)  to  six  or  nine  months, 
the  Department  requires  no  less  than  365 
days  in  many  cases  to  complete  an 
administrative  review.  Any  shorter  time 
limit  is  impracticable. 

We  note  that  we  have  extended  the 
deadline  in  paragraph  (c)  for  pubUcation 
of  notices  of  initiation  of  administrative 
reviews  fit)m  10  days  to  15  days  after 
the  anniversary  month.  This  change  has 
been  made  to  refiect  the  amount  of  time 
that  is  actually  needed  to  publish  an 
initiation  notice.  This  revision  does  not 
change  the  Department's  deadline  for 
completing  reviews. 

We  also  note  that  in  paragraph  (c)  we 
have  clarified  that  the  Department  will 
hold  a  disclosure  conference,  if 
requested,  promptly  after  issuing  the 
final  results  in  an  administrative  review. 
In  addition,  we  have  clarified  that  the 
purpose  of  disclosure,  whether  after  the 
preliminary  results  or  after  the  final 
results,  is  only  to  provide  an 
explanation  of  the  calculation 
methodology  used  in  reaching  the 
results. 

Sec.  355.22(d) 

Comment:  Several  parties 
incorporated  by  reference  the  comments 
they  made  in  response  to  §  355.20(d)  of 
the  proposed  rule  on  calculation  of 
individual  rates  in  the  final 
determination.  One  of  these  parties 
states  that  it  is  "even  more  imperative 
that  every  effort  be  made  to  calculate 
individual  rates  during  the  review 
process  since  the  determination  results 
in  the  actual  assessment  of  additional 
duties."  See  comments  in  this  preamble 
on  §  355.20(d). 

Department's  Position:  See  the 
Department's  response  to  comments  on 
§  355.20(d). 

Sec.  355.22(f) 

Comment:  Two  parties  suggest  that 
we  revise  paragraph  (0(2)  to  provide 
that  the  Secretary  "shall,"  not  "may," 
issue  final  results  that  include  a  zero 
rate  of  assessment  and  cash  deposit  for 


the  merchandise  of  producers  and 
exporters  that  the  Department  has 
verified  did  not  receive  coimtervailable 
benefits  above  de  minimis  during  the 
period  reviewed. 

One  of  these  parties  objects  to 
paragraph  (f)(3)  to  the  extent  that  it  calls 
for  imposition  of  a  rate  on  the  producer 
or  exporter  which  exceeds  the  amount 
of  the  subsidy  found  to  exist  with  regard 
to  that  producer  or  exporter. 

Six  parties  object  to  paragraph  (f)(6) 
for  one  or  more  of  the  following  reasons: 
it  is  not  authorized  by  law  and  is  based 
on  a  review  requirement  not  authorized 
by  law;  and  it  penalizes  producers  for 
actions  and  conditions  beyond  their 
control  such  as  deficiencies  in  the 
certification  mechanisms  of  their 
governments,  the  Department's  lack  of 
time  and  resources  to  conduct  a 
complete  verification  of  all  alleged 
subsidy  programs,  the  Department's 
decision  to  change  its  methodology,  or 
the  unintentional  or  intentional  failure 
of  other  producers  cmd  exporters  to  pass 
the  certification  test  Two  parties 
request  that  we  delete  the  paragraph. 
One  party  suggests  that  a  bar  to 
additional  individual  reviews  should 
apply  only  to  a  producer  or  exporter 
found  by  the  Department  to  have  made 
a  material  misrepresentation  of  fact  in 
the  certification,  and  another  parfy 
would  require  the  foreign  producer  or 
exporter  to  show  that  the  false 
certification  was  made  in  good  faith. 
One  parfy  recommends  that  we  revise 
the  paragraph  to  permit  but  not  to 
require,  the  Secretary  to  refuse  to  accept 
any  other  requests  for  review,  and 
another  party  agrees  that  more 
discretion  is  needed  but  would  limit  the 
discretionary  authorify  to  requests  for 
review  bom  the  same  producer  or 
exporter  and  would  make  an  exception 
if  that  producer  or  exporter  provides 
good  cause  for  such  a  review. 

Department's  Position:  If  the 
Department  is  able  to  verify  that  an 
individual  producer  or  exporter  received 
no  net  subsidy  during  the  period  of 
review,  it  will  issue  instructions  to  the 
Customs  Service  to  assess  no 
countervailing  duties  on  exports  (or 
entries)  during  the  period  of  review.  If 
the  Department  also  finds  evidence  of  a 
net  subsidy  during  a  period  subsequent 
to  the  review  period,  it  will  issue 
instructions  requiring  a  cash  deposit  of 
estimated  countervailing  duties.  The  use 
of  "may"  in  the  proposed  rule  was 
intended  to  address  both  assessment 
and  cash  deposits.  To  avoid  any 
ambiguify,  we  have  modified  the  rule  to 
require  assessment  of  a  zero  rate  and 
collection  of  the  appropriate  cash 
deposit 
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Paragraph  (0(3)  does  not  call  for  the 

imposition  of  an  excessive  rate.  The 
assessment  and  cash  deposit  rate  will 
be  based  on  the  net  subsidies  found  for 
the  individual  producer  or  exporter. 

The  thrust  of  the  comments  regarding 
the  Department's  refusal  to  entertain 
individual  producer  or  exporter  requests 
following  the  failed  verification  of 
certifications  is  that  one  firm's  failure 
ought  not  to  affect  the  ability  of  another 
firm  to  request  a  review.  It  is  not. 
however,  deficiencies  in  the  firm 's 
certification  that  require  this  provision. 
Rather,  if  the  government  certification  is 
foimd  to  be  incorrect  we  must  assume 
that  the  government's  certification 
mechanism  is  faulty.  The  Department 
cannot  rely  on  a  faulty  mechanism  as  a 
basis  for  action,  even  though  this 
mechanism  is  not  within  the  control  of  a 
particular  producer  or  exporter.  Of 
course,  it  is  hoped  that  this  provision 
will  encourage  all  governments  and 
firms  to  be  extremely  cautious  in 
preparing  certifications. 

Sec.  355.22(g) 

Comment:  Three  parties  contend  that, 
for  the  purpose  of  automatic 
assessment,  die  Department  should 
always  apply  the  most  recently 
determined  rate.  For  example,  the  cash 
deposit  collected  on  entries  made  while 
a  review  is  being  conducted  are  based 
on  a  rate  established  by  a  determination 
made  before  publication  of  the  final 
results  of  the  on-going  review.  These 
parties  believe  that,  under  these 
circumstances,  it  is  more  consistent  with 
the  purpose  of  the  law  to  assess  duties 
at  the  latest  determined  rate  rather  than 
the  cash  deposit  rate. 

Department's  Position:  Because  of 
fluctuations  in  the  availability  of 
programs,  levels  of  benefits,  exports, 
and  benchmarks,  the  amount  of  the  net 
subsidy  changes  from  year  to  year. 
Thus,  the  results  of  a  later  review  are 
not  necessarily  a  better  estimation  of 
countervailing  duties  than  the  results  of 
an  earlier  review  or  determination. 
Moreover,  because  the  existing  cash 
deposit  rate  is  a  primary  factor  entering 
into  each  interested  party's  decision 
whether  to  exercise  its  right  to  request  a 
review,  it  would  make  no  sense  to 
change  the  rate  after  the  time  for  request 
has  expired.  Interested  parties  that 
believe  the  assessment  level  should  be 
higher  or  lower  than  the  estimated 
countervailing  duties  deposited  at  the 
time  of  entry  can  request  an 
administrative  review.  In  addition,  the 
use  of  the  cash  deposit  rate  required  at 
the  time  of  entry  is  in  accordance  with 
the  purpose  of  the  entire  review-upon- 
request  mechanism,  i.e.,  to  reduce 
unnecessary  administrative  burdens.  If 


these  recommendations  were  adopted, 
the  Customs  Service  would  be  required 
to  make  adjustments  for  under-  or  over- 
collections  as  well  as  collecting,  or 
paying,  interest.  In  any  event,  the  failure 
of  an  interested  party  to  file  ■  timely 
request  for  review  constitutes  a 
determination  under  section  751  of  the 
net  subMSidy  for  the  entries  made  during 
the  review  period. 

We  emphasize  that  when  no 
interested  party  requests  an 
administrative  review,  the  Department 
will  instruct  Customs  to  liquidate  the 
entries  for  that  review  period  at  the  rate 
deposited  at  the  time  of  entry,  lliis 
automatic  assessment  will  occur 
regardless  of  whether  htigation  is 
pending  regarding  a  prior  administrative 
review  or  the  initial  subsidy 
investigation.  See  NTN  Bearing  Corp.  of 
America  v.  United  States,  Slip  Op.  88- 

161, 12  OT (November  23, 1988) 

(citing  Fundicao  Tupy  S.A.  v.  United 

States,  Slip.  Op.  67-93, 11  CTT 

(August  3, 1967)). 

Sec.  355.22  (h)  and  fi) 

Comment:  One  party  suggests  that  we 
delete  the  phrase  "If  appropriate"  in 
paragraph  (h)(l)(vi).  because  timely 
disclosure  would  always  be  appropriate. 
Another  party  suggests  adding  the 
following  sentence  at  the  end  of 
paragraph  {h)(2):  "Changed 
circumstances  reviews  may  be 
requested  at  any  time,  including  periods 
other  than  anniversary  months." 

Regarding  paragraph  (i).  one  party 
notes  that  section  762  of  die  Act  refers 
to  the  "President."  not  "a  designee." 
Because  "a  designee"  might  be  an 
official  not  confirmed  by  the  Congress 
or  responsive  to  requests  to  appear 
before  Congress,  the  authority  should  be 
restricted  to  the  President.  Another 
party  wonders  whether  section  762(b)  of 
the  Act  would  preclude  the  preliminary 
determination  described  in  paragraph 
(i)(4),  and  whether  the  Department 
would  verify  information  received. 
Another  party  states  that,  in  order  to 
conform  to  the  requirement  in  section 
762  that  the  order  be  "effective  with 
respect  to  merchandise  entered  on  and 
after  the  date  on  which  the  agreement 
terminates,"  we  should  revise  paragraph 
(i)(ll)  to  require  pubhcation  in  the 
Federal  Register  of  the  countervailing 
duty  order  on  or  before  the  date  on 
which  the  agreement  terminates. 

Department's  Position:  We  have 
modified  proposed  paragraph  (h)(l)(vi) 
(now  paragraph  (h](l)(vii))  by  deleting 
the  phrase  "If  appropriate."  This  change 
would  make  it  necessary  for  the 
Department  to  provide  a  further 
explanation  of  its  determination,  if  there 
is  additional  information  about  the 


determination  that  can  be  disclosed,  to 
any  party  to  the  proceeding  that 
requests  disclosure.  As  modified,  this 
paragraph  conforms  to  paragraph  (c)(6) 
of  this  section  and  to  9  355.15(h). 

Paragraph  (h)(1)  does  not  place  any 
limit  on  a  party's  right  to  request  a 
changed  circiunstances  review  or  to 
bring  relevant  information  to  the 
Department's  attention.  We  agree  that  it 
is  appropriate  to  clarify  specifically  that 
changed  circumstances  reviews  may  be 
requested  at  any  time.  Therefore,  we 
have  added  in  a  new  paragraph  (hX2) 
the  suggested  sentence. 

We  note  that  we  have  added  a  new 
paragraph  (h)(l)(iii)  providing  that  the 
Department  will  conduct  verifications  if 
appropriate.  We  also  note  that  we  have 
added  a  new  paragraph  (h)(l)(xi)  to 
clarify  that  the  Department  will  hold  a 
disclosure  conference,  if  requested, 
promptiy  after  issuing  the  final  results  in 
a  changed  circumstances  administrative 
review. 

The  reference  to  "a  designee"  in 
paragraph  (i)  is  a  recognition  of  the 
President's  authority  to  delegate  the 
authority  vested  by  section  762  of  the 
Act,  and  is  necessary  for  sound 
management  purposes.  The  decision 
called  for  by  paragraph  (i)  is  significant 
and  would  be  made  either  by  the 
President  or  by  another  high-ranking 
official  in  the  Executive  Branch.  Section 
762(b)  provides  that  the  Department 
shall  prescribe  procediu^s  for 
conducting  proceedings  under  section 
762.  The  procedures  prescribed  in  this 
paragraph,  including  the  provision  for  a 
preliminary  determination,  are 
consistent  with  section  762  and  relevant 
legislative  history.  Generally,  these 
proceedings  are  analogous  procedurally 
to  administrative  reviews.  Whether 
verification  of  information  is  required 
would  depend  in  part  on  the  facts  of 
each  case.  Regarding  the  effective  date 
of  the  order,  the  Department  would 
provide  in  the  published  notice  an 
effective  date  tiiat  conforms  to  section 
762(b].  The  Department  cannot  issue  or 
publish  the  order  until  it  knows  that  the 
agreement  has  terminated.  For  example, 
if  an  agreement  accepted  under  section 
704(a)(2)  of  the  Act  is  extended,  there 
would  be  no  need  to  publish  an  order. 

We  note  that  we  have  added  a  new 
paragraph  (i)(12)  to  clarify  that  the 
Department  will  hold  a  disclosure 
conference,  if  requested,  promptly  after 
issuing  the  final  results  in  a  review 
conducted  at  the  direction  of  the 
President 

Comment  One  party  claims  that  this 
section  is  inconsistent  with  section 
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"^       707(a)  of  the  Act  and  the  Department's 
practice.  Section  707(a)  states  that  the 
"cap"  on  assessment  of  duties  on  entries 
made  during  the  period  between  the 
Department's  preliminary  determination 
under  section  703(d)(2)  and  the 
Commission's  final  determination  under 
section  705(b)  is  the  cash  deposit  rate 
set  by  the  Department  in  its  preliminary 
determination  under  section  703(d)(2)  of 
the  Act  Section  707(a)  does  not 
authorize  the  Department  to  establish  a 
new  cap  at  the  time  it  issues  its  final 
determination  under  section  705(a)  of 
the  Act  as  this  section  of  the  regulation 
would  do. 

Department's  Position:  Section  355.23 
is  consistent  with  section  707(a)  of  the 
Act  and  the  Department's  practice. 
Section  707(a)  of  the  Act  provides  that 
the  "cap"  on  the  assessment  of  duties  on 
an  entry  made  prior  to  the  date  of  the 
Commission's  final  affirmative 
determination  is  the  amount  of  the  cash 
deposit  or  bond  required  as  security  for 
that  entry.  For  an  entry  made  between 
the  Department's  preliminary  and  final 
determinations,  the  cash  deposit  or  bond 
is  set  by  the  Department's  preliminary 
determination.  For  an  entry  made  after 
the  final  determination,  the  cash  deposit 
or  bond  is  set  by  the  Department's  final 
determination.  Nothing  in  section  707 
precludes  the  Department  from  changing 
the  amount  required  as  security  (the 
bond  or  deposit  rate)  when  it  issues  its 
final  affirmative  determination.  In  fact 
if  the  rate  in  the  final  determination  is 
higher  than  the  rate  in  the  preliminary 
determination,  it  is  necessary  to  order 
the  larger  security,  in  order  to  assure 
that  the  duty  can  be  collected  at  the 
appropriate  time.  The  Department  has 
consistentiy  followed  the  practice 
reflected  in  S  355.23.  See,  e.g.,  Forged 
Undercarriage  Components  from  Italy, 
48  FR  52111,  52118  (1983). 

Sec.  355.24(b) 

Comment:  One  party  wonders  where 
the  rate  described  in  paragraph  (b)  may 
be  obtained. 

Department's  Position:  The  rates 
under  section  6621  of  the  Infernal 
Revenue  Code  of  1954  are  established 
by  the  Internal  Revenue  Service  and 
may  be  obtained  from  that  agency. 

Sec.  355.25 

Note:  In  cases  in  which  the  Department 
has  issued  tentative  revocations  prior  to  the 
effective  date  of  these  regulations,  it  will 
complete  the  revocation  procedure  under  the 
existing  regulations.  In  all  other  cases,  the 
new  regulations  will  apply. 

Sec  355.25(a) 

Comment:  Eight  parties  object  to  the 
three-  and  five-year  time  periods  for 


revocation  or  termination  based  on  the 
absence  of  a  subsidy  that  are  set  forth  in 
paragraph  (a).  One  party  would  apply  a 
one-year  rather  than  three-year 
standard  for  the  government  in  order  to 
make  the  policy  regarding  revocations 
and  terminations  consistent  with  the 
policy  in  investigaticms.  In 
investigations,  this  party  notes,  the 
Department  issues  a  final  negative 
determination  when  the  government  has 
abolished  the  countervailable  subsidy 
programs,  without  requiring  any 
established  waiting  period.  Three 
parties  suggest  keeping  the  current  two- 
year  period  of  no  subsidization  for  both 
the  government  and  the  producers  and 
exporters,  because  they  believe  the 
Department's  current  practice  has 
worked  well.  Alternatively,  two  parties 
state  that  if  the  ciurent  two-year  period 
is  to  be  extended,  three  years  for  both 
the  government  and  the  companies 
would  be  sufBcient  Two  parties 
recommend  five  years  for  both  the 
government  and  the  companies.  One  of 
these  parties  argues  that  evidence  of 
government  aboUtion  of  a  subsidy 
program  for  a  period  of  three  years  may 
not  ensure  that  no  company  is  receiving 
benefits  from  a  pre-existing  program, 
because  the  Department's  practice  is  to 
allocate  certain  benefits  to  later  years. 
Finally,  the  same  party  believes  that  the 
required  period  of  no  subsidization, 
whatever  its  length  in  years,  should  end 
on  the  date  of  the  Department's 
tentative  determination  to  revoke. 

Regarding  the  consequences  of  receipt 
of  a  net  subsidy  subsequent  to 
revocation  or  termination,  three  parties 
would  like  the  reinstatement  provision 
in  paragraph  (a)(3)(iii)  expanded  to 
cover  both  the  government  and  any  or 
all  producers  and  exporters.  Two  of 
these  parties  believe  the  Department 
should  consider  the  original  injury 
finding  to  have  continuing  vafidity 
unless  the  Conunission  subsequentiy 
has  made  a  finding  of  no  injury  under 
section  751  of  the  Act  One  of  these 
parties  suggests  that  the  Department 
should  inunediately  conduct  a  changed 
circumstances  review  imder  S  355.22(h) 
if  revocation  was  based  on  a  request  by 
the  government  (paragraph  (a)(1))  or  all 
producers  and  exporters  (paragraph 
(a)(2)). 

One  party  beUeves  the  references  in 
paragraphs  (a)(l)(ii).  (a)(2)(ii).  and 
(a)(3](ii)  to  "substantially  equivalent 
programs"  are  ambiguous.  As  a 
substitute,  the  party  would  use 
"coimtervailable  subsidy  programs." 

Department's  Position:  The  adoption 
of  a  three-year  period  for  revocation  or 
termination  based  on  the  government's 
elimination  of  countervailable  subsidy 
programs  does  not  substantially  modify 


the  period  of  time  that  must  be 
examined  under  the  existing  regulations. 
Even  though  the  existing  regulations 
require  a  two-year  period  without 
subsidy,  the  practice  adopted  in 
antidumping  proceedings  requires  the 
examination  of,  at  a  minimum,  about 
two  years  and  nine  months.  That  is 
because  the  Department  examines  the 
period  between  the  end  of  the  two-year 
period  and  the  date  of  the  tentative 
revocation  or  termination  (the  "gap 
period").  The  adoption  in  S  355.25(c)(3) 
of  the  day  after  the  end  of  the  three-year 
period  as  the  effective  revocation  date 
eliminates  the  need  for  an  examination 
of  the  gap  period 

Section  751(c)  of  the  Act  grants  the 
Department  broad  authority  to  revoke 
orders  and  terminate  investigations  after 
review  under  section  751.  The 
Department  has  long  held  the  view  that 
the  absence  of  a  subsidy  program,  alone, 
is  an  insufficient  basis  for  revocation. 
Section  355.42(a)  of  the  existing 
regulations  provides  that  before  acting, 
the  Secretary  must  be  "satisfied  that 
there  is  no  likelihood  of  resumption  of 
the  subsidy."  A  number  of  factors  enter 
into  this  question  of  likelihood  of 
resumption,  including  the  length  of  time 
over  which  producers  and  exporters 
have  functioned  without  a  subsidy. 
Because  government  elimination  of 
subsidy  programs  can  generally  only  be 
reversed  through  relatively  transparent 
and  time  consuming  actions  (legislation, 
regulations,  or  adndnistrative 
determinations),  we  beUeve  that  the 
three-year  period  in  S  355.25(a)(l){i),  in 
combination  with  the  government's 
certification  required  in  §  355.25(b)(1).  is 
a  sufficient  basis  to  conclude  that  no 
resumption  of  subsidies  is  likely.  As  to 
the  shorter  and  longer  periods 
recommended  by  commenters.  the 
Department  is  neither  satisfied  that  the 
shorter  periods  are  sufficient  to  meet  the 
likelihood  requirements  nor  convinced 
that  the  longer  periods  are  necessary. 
Thus,  we  will  adhere  to  a  period 
substantially  the  same  as  that 
contemplated  by  the  existing  regulation 
for  government  elimination  of  benefits. 

Regarding  the  contention  that  a  one- 
year  rather  than  a  three-year  standard 
should  apply  to  governments  that 
eliminate  programs  in  order  to  make  the 
policy  on  revocation  consistent  with 
that  in  investigations,  the  analogy  to 
investigations  is  not  appropriate.  The 
Department  makes  a  negative 
determination  in  an  investigation  on  any 
subsidy  program  that  it  finds  was 
aboUshed  prior  to  the  date  of  initiation 
of  the  investigation.  In  abolishing  the 
program,  the  government  presumably 
acted  without  regard  to  the  U.S. 
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countervailing  duty  law  and  certainly 
without  regard  to  the  not-yet-issued 
countervailiiig  duty  order.  Under  these 
circumstances,  the  Department  can  be 
assured  to  a  reasonable  degree  that  the 
government  will  not  reinstitute  the 
subsidy  program  in  response  to  any 
specific  U.S.  action  under  the 
countervailing  duty  law.  On  the  other 
hand,  elimination  of  subsidy  programs 
after  the  date  of  initiation  of  a  U.S. 
countervailing  duty  investigation  or 
after  pubbcation  of  a  U.S.  countervailing 
duty  order  provides  no  such  reasonable 
assurance.  Elimination  of  the  program 
under  these  circumstances  might  well  be 
the  government's  short-term  response  to 
the  U.S.  action.  The  three-year  waiting 
period  for  revocation  provides  a 
reasonable  measure  of  assurance  that 
the  government  has  no  intention  of 
reinstating  the  same  or  other 
countervailable  programs. 

Regarding  non-use  by  producers  or 
exporters  of  programs,  we  are  not 
convinced  that  a  three-year  period 
provides  the  Department  adequate 
assurance  that  there  is  no  likelihood  of 
resumed  use  of  subsidies.  This  is 
because  resumption  of  use  is  not  as 
easily  identifiable  as  government  action 
to  reinstitute  a  program  and  can  be 
accomplished  quickly.  We  note  that  the 
pi  actice  of  the  Department  has  been  not 
to  gremt  partial  revocation  of  an  order 
for  producers  or  exporters  that  do  not 
use  countervailable  programs.  In 
changing  the  approach  to  company- 
specific  revocation  for  such  producers  or 
exporters  in  countervailing  duty  cases, 
the  Department  intends  to  proceed 
cautiously  to  ensure  that  it  grants  no 
unwarranted  revocations.  TTius  we 
believe  that  the  five-year  period  is 
necessary  before  revocation  or 
termination. 

Regarding  the  concern  that  subsidies 
may  be  allocated  to  periods  after  the 
period  of  receipt,  the  Department  will 
not  revoke  an  order  or  terminate  a 
suspended  investigation  as  long  as  there 
is  a  net  subsidy  on  the  merchandise, 
computed  in  accordance  with  the 
Department's  subsidy  methodology. 

Although  the  Department  has  the 
authority  to  reinstate  a  producer  into  an 
existing  order,  the  Department  does  not 
believe  it  has  the  authority  to  reinstate  a 
revoked  order  absent  a  new 
investigation.  Thus,  the  reinstatement 
provisions  apply  only  to  partial 
revocations  during  the  existence  of  an 
order.  The  Department,  of  course,  has 
the  authority  to  self-initiate  an 
investigation  when  it  concludes  that 
governments  or  producers  or  exporters 
have  not  complied  with  the 


certifications  reqirired  by  paragraphs  (b) 
(1)  and  (bK2)  of  this  section. 

In  paragraphs  (aKl)(U).  (a)(2)(ii). 
(a)(3](ii]  and  (b)(1),  to  eliminate  any 
ambiguity,  we  have,  as  requested, 
dropped  the  reference  to  "substantially 
equivalent  programs"  and  inserted  in  its 
place  the  phrase  "countervailable 
programs." 

Sec  355.25(b) 

Comment:  One  party  believes  that  a 
request  for  a  review  under  this  section, 
which  the  party  characterizes  as 
"essentially  a  changed  circumstances 
review,"  should  be  permitted  at  any 
time  after  the  initial  qualifying  period  of 
no  subsidies. 

Another  party  states  that  a  request  by 
a  foreign  government  for  revocation  or 
termination  under  the  standard  set  forth 
in  paragraph  (a)(1)  should  include 
certifications  by  the  foreign  producers 
and  exporters.  In  addition,  any  request 
submitted  imder  paragraph  (b)  should 
include  the  agreement  of  the  party  or  the 
government  to  immediate  reinstatement 
of  the  order. 

Department's  Position:  The  changed 
circumstances  review  mechanism 
should  not  be  available  to  a  party  that 
fails  to  use  the  request  and  review 
mechanism  established  in  paragraphs 
(b)  and  (c)  of  this  section,  which  aUows 
a  party  to  secure  a  revocation  in  the 
shortest  possible  time,  given  the 
minimum  waiting  period  requirements. 

Certifications  by  producers  and 
exporters  with  requests  for  revocation 
as  a  result  of  the  government's 
elimination  of  programs  would  be 
superfluous.  Section  355.25(b)(1) 
requires  the  government  to  certify  that  it 
will  neither  reinstate  the  program  nor 
substitute  other  countervailable 
programs.  See  the  Department's 
response  to  comments  on  S  355.25(a)  for 
a  discussion  of  the  reinstatement 
provisions. 

Sec.  355.25  (c)  and  (d) 

Comment:  Two  parties  recommend 
that,  given  the  importance  of  revocation 
and  termination,  the  Department 
direcdy  notify  domestic  interested 
parties  at  the  time  it  publishes  the 
notices  described  in  paragraphs  (c)(2)(i) 
and  (d](4)(i).  They  point  out  that, 
especially  for  small  businesses  located 
outside  the  Washington,  D.C.  area, 
notice  in  the  Federal  Register  may  be 
insufficient.  Regarding  paragraph 
(d)(4)(i),  one  of  these  parties  notes, 
"while  it  may  well  be  that  the  passage 
of  time  has  made  a  case  moot,  it  is  at 
least  equally  likely  that  the  passage  of 
time  has  simply  ratified  the  finding  in 
the  investigation  to  the  point  where  no 
one  bothers  to  contest  it" 


Regarding  "changed  circumstances" 
revocations  or  terminations  described  in 
paragraph  (d)(1)  and  (d)(2),  one  party 
believes  that  die  Department  should 
revise  paragraphs  (d)(1)  to  clarify  the 
meaning  of  the  phrase  "other  changed 
circiunstances."  Specifically,  changed 
circumstances  do  not  exist  if  one  or 
more  of  the  original  petitioners  or  a 
domestic  producer  whose  production 
capacify  accounts  for  a  si^iificant 
portion  of  the  domestic  industry 
continues  to  have  an  interest  in  the 
proceeding.  Should  some  but  not  all 
members  of  the  domestic  industry  favor 
revocation  or  termination,  this  party 
believes  that  the  Commission  is  "the 
appropriate  body  to  weigh  the 
conflicting  concerns  of  the  members  of 
the  domestic  industry  *  *  *  under  the 
review  procedure."  Another  party 
suggests  that  we  revise  paragraph  (d)(2) 
to  provide  that  a  changed  circumstances 
review  may  be  requested  at  any  time. 

Regarding  the  "simset"  provision  in 
paragraph  (d)(4),  one  parfy  wants  the 
provision  deleted,  because  there  is  no 
statutory  basis  for  it  and  it  cannot  be 
justified  otherwise.  For  example, 
keeping  an  inactive  order  in  effect  does 
not  adversely  affect  the  Department's 
resources.  Another  parfy  would  have  us 
extend  the  period  for  objecting  to  the 
proposed  revocation,  as  described  in 
paragraph  (d)(4)(iii),  from  one  to  two 
months.  A  third  parfy  recommends 
initiation  of  the  procedure  described  in 
paragraph  (d)(4)(i)  90  days  before  the 
third  anniversary  month  followed  by 
revocation  or  termination  if  no 
objections  are  received  by  the  end  of 
that  anniversary  month. 

Department's  Position:  Section 
355.31(g)  requires  that  any  document 
presented  to  the  Department,  including  a 
request  for  revocation  or  termination 
under  i  355.25(b),  be  provided  to  all 
parties  on  the  Department's  service  list 
It  is  then  the  party's  responsibilify  either 
to  watch  for  publication  of  the  initiation 
and  announcement  of  the  request 
required  by  paragraph  (c)(2)(i),  or  to 
contact  the  Department  for  information. 
As  to  the  notice  of  intention  to  revoke  or 
terminate  required  by  paragraph 
(d){4](i),  actual  notice  to  each  parfy  to 
the  proceeding  and  to  other  known 
producers  or  sellers  is  required  by 
paragraph  (d)(4](ii).  Because,  however, 
the  notice  of  initiation  and  consideration 
of  revocation  or  termination  provided 
for  in  paragraph  (dj(3)(i)  need  not  be 
based  on  a  request,  we  have  added  a 
new  paragraph  (d)(3)(ii),  requiring  actual 
notice  if  the  consideration  is  not  based 
on  a  request. 

The  purpose  of  paragraphs  (d)(1)  and 
(d)(2)  is  to  permit  the  Secretary  to 


revoke  an  order  in  which  the  domestic 
industry  is  no  longer  interested.  The 
Secretary  cannot  conclude  that  the 
domestic  industry  is  no  longer  interested 
in  an  order  if  parties  which  account  for 
a  significant  projrartiDn  of  domestic 
production  continue  to  favor 
maintenance  of  the  order.  On  the  other 
hand,  an  affirmative  statement  of  no 
interest  by  parties  representing  a 
significant  portion  of  domestic 
production  is  certainly  an  inducement  to 
conduct  a  review  and  may  indicate 
changed  circtmistances  sufficient  to 
warrant  revocation  or  termination.  The 
opposition  of  one  or  more  domestic 
parties,  including  the  petitioner,  would 
be  evaluated  within  the  context  of  the 
continuing  requirement  that  the  order 
have  the  support  of  the  industry.  Of 
course,  an  interested  parfy  may  request 
the  Commission  to  conduct  a  changed 
circumstances  review.  Furthermore,  if 
the  domestic  interested  parties  take 
conflicting  positions,  the  Department 
may  find  thiat  circumstances  have  not 
changed  sufficiently  to  warrant 
revocaticm  or  termination. 

Paragraph  (d)(2]  is  clear  on  its  face 
that  a  request  for  revocation  or 
termination  based  on  changed 
circiunstances  may  be  submitted  at  any 
time. 

Congress  has  recognized  that  the 
Department  may  revoke  or  terminate  in 
the  absence  of  domestic  parfy  interest  in 
continuation  of  the  order  or  suspended 
investigation.  See  HJH.  Rep.  No.  1156. 
gsth  Cong.,  2d  Sess.  181  (1984).  The  so- 
called  simset  provision  is  merely  a 
means  for  ascertaining  if  interest  in 
continuation  exists.  As  to  the  suggestion 
that  we  extend  the  period  for  objecting 
to  revocation,  we  can  see  no  reason  to 
do  so.  Surefy.  a  one-month  period  is 
sufficient  to  decide  if  objection  is 
warranted  Finalfy,  if  parties  beUeve 
that  five  years  is  too  long  to  wait  for  a 
revocation  in  accordance  with  the 
provisions  of  paragraph  (d)(4).  they  may 
request  revocation  under  the  other 
provisions  of  S  355.25. 

SecS55,25(e) 

Note:  We  iiavc  added  clarifying  language 
to  paragraph  (e)  regarding  a  finding  by  the 
Commission  on  a  suspentioo  agreement 
which  would  result  in  tennination  of  a 
suspended  investigation. 

Sec  35531(a) 

Comment:  Twelve  parties  believe  that 
the  deadlines  for  submission  of  factual 
information  are  unreasonably  short  and 
inflexible.  Most  of  these  parties  object 
to  the  proposed  deadlines  because  they 
would  preclude  submission  of  factual 
information  during  verification,  even 
thou^  such  infonnation  could  be 


verified,  or  after  verification,  even 
though  such  information  may  rebut, 
clarify,  or  correct  earlier  submissions. 

One  parfy  suggests  that  for  both 
investigations  and  administrative 
reviews,  the  Department  establish  a 
deadline  of  10  days  subsequent  to 
verification  or  30  days  prior  to  a  final 
determination  or  final  results  of  review 
for  submission  of  factual  information 
that  is  publicly  available  and  verifiable 
by  reference  to  "well  recognized  and 
respected  sources."  One  party  favors 
retention  of  the  more  discretionary 
guideUnes  in  {  355.34(a)(1)  of  the 
existing  regulations,  which  permit  the 
Department  to  issue  specific  instructions 
regarding  specific  submissions  and 
extend  the  deadline  for  submission 
when  warranted.  Several  parties  urge 
retention  of  the  flexibility  afforded  by 
the  existing  regulation  to  extend 
established  deadlines,  whatever 
deadlines  are  included  in  the  new 
regulations.  One  party  suggests  that  the 
r^ulations  be  revised  to  permit  tihe 
Department  to  accept  at  any  time 
information  that  corrects  or  clarifies 
earlier  submissions,  as  under  current 
practice. 

Seven  ptulies  focus  specifically  on  the 
effect  of  the  deadlines  on  the  abilify  of 
petitioners  to  participate  fully  in 
proceedings.  They  emphasize  that  the 
deadlines  in  paragraf^  (a)  are 
appropriate  for  respondents  but  would 
make  it  impossible  for  petitioners  to 
organize  and  to  focus  their  investigative 
efforts  on  particular  issues  raised  in 
respondents'  submissions,  bef»use 
respondents'  submissions  are  often 
made  just  prior  to  the  deadline 
established  in  this  paragraph.  The  effect 
of  the  deadlines  would  be  to  defeat  the 
legislative  intent  to  permit  all  hiterested 
parties  a  meaningful  right  to  comment  It 
would  also  adversely  affect  the 
domestic  industry's  right  to  judicial 
review  based  on  substantial  evidence  of 
record. 

Two  parties  suggest  that  we  permit 
submission  of  factual  information  by 
petitioners  a  reasonable  period 
("normally  14  days")  ("not  less  than  30 
days")  after  information  submitted  by 
respondents  has  been  released  to 
petitioners  under  administrative 
protective  order.  Another  parfy  suggests 
that  the  deadlines  for  respondent  be  one 
week  before  verification  begins,  and,  in 
an  administrative  review  without 
verification,  one  week  before  the 
Department's  preliminary  determination. 
The  domestic  industry  would  have  10 
days  from  the  date  it  obtains  all 
proprietary  information  under  protective 
order  (including  die  non-public  version 
of  the  Department's  verification  report) 
in  whidi  to  submit  factual  infonnation 


and  to  comment.  Another  parfy  suggests 
that  domestic  interested  parties  be  given 
"ten  days  to  two  weeks"  after  the  date 
all  proprieteiry  material  becomes 
available  under  administrative 
protective  order.  One  parfy  believes  the 
standard  in  paragraph  (a)(2]  should 
conform  to  {  355.38(b)  and  provide  that 
the  Department  will  consider  factual 
information  submitted  after  an 
applicable  time  limit  if  "sufficient  time 
remains"  to  consider  it  Other  parties 
believe  the  Department  should  establish 
specific  deadlines  in  each  case,  as  under 
current  practice. 

Department's  Position:  The  purpose  of 
this  section  is  to  provide  all  interested 
parties  a  reasonable  opportunity  to 
submit  factual  information  for  the 
Department  to  consider  in  the  final 
determination  or  the  final  results  of 
review.  The  "flexible"  approach  to 
deadlines  for  submission  of  factual 
information,  which  means  that  the 
Department  establishes  time  limits 
separately  for  each  investigation  or 
review,  has  led  to  seemii^gly  endless 
confusion  and  time-consuming  debate 
about  what  is  a  reasonable  time  limit 

Hie  comments  have  not  persuaded  us 
that  the  time  limits  for  submission  of 
factual  information  by  respondents 
(interested  p€uties  as  defined  in 
paragraph  (i)(l)  or  (i)(2)  of  i  355.2)  are 
unfair  or  unreasonable.  If  the 
Department  deems  additional  factual 
information  to  be  critical  to  the 
investigation  or  review,  the  Department 
will  request  the  information  under 
S  355.31(b)(l].  Such  information  mi^t 
include  information  that  to  some  extent 
clarifies  or  corrects  earher  timely 
submissions  and  that  could  be.  for 
example,  requested  orally  at 
verification. 

We  do  agree,  however,  that  the 
proposed  rule  does  not  provide  domestic 
interested  parties  (interested  parties  as 
defined  in  paragraphs  (i)(3),  (i)(4),  (i)(5). 
or  (i)(6)  of  i  355.2)  an  adequate 
opportunify  to  rebut  clarify,  or  correct 
earlier  submissions  of  factual 
information  by  respondents. 
Accordingly,  we  have  modified 
paragraph  (a)  of  this  section  to  provide  a 
period  of  10  days  from  the  date  such 
factual  information  is  available  to 
domestic  interested  parties  for  them  to 
submit  factual  infonnation  that  clarifies, 
rebuts,  or  corrects  earlier  submissions 
by  respondents.  The  information  is 
"available"  to  a  domestic  interested 
party  when  it  is  either  served  on  it  or,  if 
the  information  is  business  proprietary 
information  that  is  not  served  direcdy 
on  the  domestic  interested  parfy, 
released  to  it  under  administrative 
protective  order. 
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Although  paragraph  (a)(l)(i)  of  this 
section  permits  submission  of  factual 
information  the  day  before  the 
scheduled  starting  date  of  verification  in 
an  investigation,  it  is  inciunbent  on 
parties  and  their  counsel  to  provide  such 
information  before  verification 
commences.  Otherwise,  the  Department 
cannot  verify  the  information  and 
cannot  use  it,  because  section  776  of  the 
Act  precludes  reliance  on  unverified 
information  in  making  the  final 
determination.  It  is  therefore  pointless  to 
submit  factual  information  before 
verification  has  technically  begun  but 
after  the  verifier  can  use  it 

We  note  that  the  deadlines  for 
submissions  of  questionnaire  responses, 
including  deficiency  responses,  and 
submissions  by  petitioners  of  new 
allegations,  are  controlled  by 
paragraphs  (b)  and  (c). 

We  also  note  that  we  have  clarified 
that  factual  information  submitted  after 
the  applicable  deadline  will  be  returned 
to  the  submitter  with  written  notice 
stating  the  reason  for  return  of  the 
information. 

Sec.3S5Jl(b) 

Comment-  One  party  suggests  that  the 
last  sentence  of  paragraph  (b)(2)  should 
read:  "The  Secretary  will  consider 
unsolicited  questionnaire  responses  if 
submitted  on  or  before  the  due  date  of 
solicited  responses."  In  this  way,  all 
producers  would  have  an  opportunity  to 
have  the  Department  include  them  in  the 
investigation  and,  if  appropriate, 
calculate  for  them  an  individual  rate. 

Another  party  contends  that 
paragraph  (b)(3)  should  be  revised  to 
permit  requests  for  extension  to  be 
submitted  and  approved  orally  and 
thereafter  confirmed  by  written 
memorandum  to  be  placed  in  the  public 
record.  TTie  written  request  requirement 
is  unnecessary  and  may  prove 
unadministrable  as  a  result  of 
unforeseeable  contingencies.  Moreover, 
the  approving  officials  should  not  be 
limited  by  r^ulation.  because  the 
designated  officials  may  be  unavailable 
due  to  other  obligations. 

One  party  beheves  that  under 
paragraph  (b)(3)  the  Department  should 
provide  that  each  request  will  be  judged 
on  its  own  merits.  It  is  inappropriate  to 
provide  that  requests  for  extension 
ordinarily  will  not  be  granted,  because 
the  need  for  additional  time  may  be 
legitimate. 

Department's  Position:  As  explained 
in  the  preamble  to  the  proposed  rule,  the 
short  statutory  time  liinits  and  the 
complexity  of  countervailing  duty 
proceedings,  including  verification 
requirements,  usually  make  it 
impossible  for  the  Department  to 


consider  unsolicited  questionnaire 
responses.  See  50  FR  24214  (1965).  The 
Department  nonnally  includes  in  its 
investigation  foreign  producers  and 
exporters  accounting  for  most  of  the 
exports  of  the  merchandise.  In  addition, 
a  party  may  request  exclusion  from  an 
investigation  under  S  355.14  or 
revocation  under  i  355.25,  as 
appropriate.  In  unusual  circumstfmces, 
paragraph  (b)(2)  permits  the  Department 
to  consider  unsolicited  questionnaire 
responses.  We  note  that  we  have  added 
a  sentence  to  paragraph  (b)(2)  to  clarify 
that  untimely  or  unsolicited 
questionnaire  responses  rejected  by  the 
Department  will  be  returned  to  the 
submitter  with  written  notice  specifying 
the  reasons  why  the  Department 
rejected  the  information. 

Requests  for  extension  must  be 
approved  in  writing,  as  provided  in 
paragraph  (b)(3),  in  order  to  avoid 
confusion  and  ensure  fair  and  equitable 
treatment  for  all  parties.  If  the 
designated  official  is  not  available  to  act 
on  a  request  the  official  will  have 
designated  someone  else  to  act  in  the 
official's  absence. 

The  first  sentence  of  paragraph  (b)(3) 
emphasizes  the  fact  that  an  extension  of 
time  for  submitting  a  questionnaire 
response  is  difficult  to  obtain.  The 
Department  will  judge  each  request  on 
its  own  merits  and  grant  requests  when 
the  requester  can  establish  a  legitimate 
need  for  additional  time. 

Se&S5&31(c) 

Comment  Seven  parties  comment  that 
the  deadline  in  paragraph  (c)(l]  for 
submission  of  allegations  of  subsidies  is 
unreasonably  short  One  of  these  parties 
states  that  Congress  did  not  include  any 
time  limit  in  section  775  of  the  Act  and 
recognized  the  importance  of  having  the 
Department  examine  all  potential 
subsidies,  subject  only  to  the  caveat  that 
examination  of  allegations  of  additional 
subsidy  practices  not  delay  the 
investigation  more  than  absolutely 
necessary.  S.  Rep.  No.  249, 96th  Cong., 
1st  Sess.  98  (1979).  Moreover,  in 
practice,  the  Department  has  identified 
potential  subsidies  during  and  even 
after  verification  without  delaying  the 
investigation.  If  the  petitioner  identifies 
a  new  subsidy  after  analyzing  the 
respondents'  submissions  and  the 
Department's  verification  report  that 
subsidy  should  be  included  in  the 
investigation. 

One  party  would  delete  paragraph 
(c)(1)  and  provide  instead  a  general  rule 
that  the  Department  will  consider 
factual  information,  including  new 
subsidy  allegations,  submitted  within  a 
reasonable  time  after  petitioner  receives 
under  administrative  protective  order  all 


of  the  respondents'  submissions  and  the 
Department's  verification  reports.  Four 
parties  would  revise  that  paragraph  to 
provide  that  new  subsidy  allegations 
may  be  submitted  as  long  as  "sufficient 
time  remains  to  include  them  in  the 
investigation,"  as  provided  in 
S  355.39(a).  Another  party  would  also 
add  to  paragraph  (c)  the  provision  in 
S  355.39(b)(2)  regarding  deferral  of 
consideration  until  the  next 
administrative  review. 

Regarding  paragraph  (c)(2),  one  party 
suggests  that  the  Department  should 
consider  during  an  investigation  an 
allegation  that  petitioner  no  longer  has 
standing  whenever  there  is  evidence  to 
support  such  an  allegation. 

Department's  Position:  The  time  limit 
for  submission  of  additional  allegations 
of  subsidies  is  intended  to  ensure  that 
the  Department  is  informed  of  any 
allegation  that  it  must  include  in  its 
investigation  or  review  sufficiently  early 
in  the  proceeding  for  it  to  obtain 
information,  conduct  verification,  and 
issue  its  preliminary  and  final 
determinations  and  results  on  the 
additional  allegations.  A  party  may 
request  an  extension  of  the  time  limit  as 
provided  in  paragraph  (c)(3).  Moreover, 
even  after  the  time  limit  stated  in  this 
paragraph  has  passed,  the  Department 
under  {  355.39(a),  would  include  in  its 
investigation  or  review  any  newly 
discovered  practice  that  appears  to 
provide  a  subsidy,  provided  it  concludes 
that  sufficient  time  remains  before  the 
scheduled  date  of  the  final 
determination  or  final  results  of  review. 
In  practice  the  Department  has 
identified  and  included  in  an 
investigation  new  subsidies  discovered 
at  verification.  See,  e.g..  Certain  Atlantic 
Groundfish  from  Canada,  51  PR  10041, 
10050  (1986). 

Submitters  should  note  that  the 
adequacy  of  new  allegations,  including 
upstream  subsidy  allegations,  would  be 
judged  by  the  same  standard  as  would 
have  applied  if  the  allegations  had  been 
contained  in  the  petition. 

We  agree  that  the  time  limit  may  be 
unnecessarily  short  in  investigations  in 
which  the  Department  has  extended  the 
scheduled  date  of  its  preliminary 
determination.  If  the  preliminary 
determination  in  an  investigation  is 
extended  imder  S  355.15  (b)  or  (c),  the 
time  limit  for  submission  of  new 
allegations  also  could  be  extended 
without  causing  any  additional  delay  in 
the  investigation.  Accordingly,  we  are 
modifying  §  355.32(c)(1)(i)  to  read.  "In  an 
investigation,  [not  later  than]  40  days 
prior  to  the  scheduled  date  of  the 
Secretary's  preliminary  determination." 
This  new  deadline  is  approximately  20 


days  after  the  date  of  publication  of  the 
notice  of  initiation  in  a  normal 
investigation  and  110  days  after  that 
date  in  an  investigation  extended  under 
t  355.15(b)  or  (c). 

Any  party  that  is  precluded  by  the 
time  limit  in  paragraph  (c)(1)  fnnn 
raising  an  additional  subsidy  allegation 
in  an  investigation  or  administrative 
review  may  request  a  review  during  the 
first  or  following  anniversary  month,  as 
provided  in  section  355.22.  to  include 
that  alleged  subsidy. 

Regarding  the  time  limit  on  allegations 
of  petitioner's  lack  of  standing,  the 
Department  must  ensure  that  the 
allegation  is  submitted  sufficiently  early 
in  the  proceeding  to  permit  adequate 
investigation  of  the  allegation.  As  stated 
in  the  preamble  to  the  proposed  rule, 
"[sjtanding  is  important  however,  it  is 
also  complex  and  the  Department  needs 
time  to  gather  and  evaluate  the  facts." 
50  FR  24214  (June  10, 1985).  The 
Department  belives  the  time  limit  is 
reasonable  based  on  its  experience  in 
dealing  with  such  allegations.  See,  e.g.. 
Certain  Atlantic  Groundfish  from 
Canada,  51  FR  10041, 10043  (1986). 

Sec.  355  Jl(e) 

Comment:  One  party  states  that  the 
Department  should  not  reject  a 
submission  which  substantially 
conforms  to  the  requirements  stated  in 
paragraphs  (e)(l]  and  (e)(2),  and  that  the 
regulation  should  provide  an  automatic 
ri^t  for  a  party  to  resubmit  a  document 
in  acceptable  form  when  the  initial 
submission  was  unsatisfactory  solely 
because  it  failed  to  comply  with  the 
requirements  set  forth  in  Oiese 
paragraphs. 

Regarding  paragraph  (e)(3),  one  party 
believes  that  a  time  or  expense,  rather 
than  time  and  expense,  standard  would 
be  fairer  to  foreign  producers.  Another 
party  would  add  a  statement  that 
absent  clear  evidence  to  the  contrary, 
the  Department  will  accept  a  submitter's 
representation  that  it  would  be  unable 
to  submit  a  computer  tape  without 
unreasonable  additional  burden  in  time 
and  expense.  Another  party  would 
delete  this  paragraph,  because  the 
requirement  is  unnecessary  for  the  types 
of  information  normally  requested  in 
countervailing  duty  investigations. 

Department's  Position:  Although 
paragraph  (e)(1)  gives  the  Department 
the  authorify  in  specific  situations  to 
alter  the  requirements  in  paragraph  (e), 
the  Department  believes  it  is  important 
that  submissions  conform  to  the  stated 
requirements.  The  Department  must  be 
able  to  process  docimients  quickly  so 
that  deadlines  can  be  met  Proprietary 
information  must  be  identifiable  quickly 
and,  if  subject  to  administrative 


protective  order,  should  l>e  so  marked. 
From  the  standpoint  of  an  individual 
submitter  of  information,  these  filing 
requirements  and  deadlines  may  seem 
trivial.  However,  from  the  standpoint  of 
the  Department  they  are  very  important 
to  the  efficient  and  timely 
administration  of  the  program.  If  each  of 
the  hundreds  of  submitters  of 
information  were  l^e  to  depart  bora  the 
filing  requirements,  the  cumulative 
burden  on  the  Department  would  be 
enormous,  and  would  defeat  the  very 
purpose  for  having  filing  requirements 
and  deadlines.  Therefore,  the 
Department  cannot  accept  "substantial 
compliance"  as  a  norm.  By  spelling  out 
in  detail  each  filing  requirement  the 
Department  has  made  it  easy  for 
interested  parties  to  understand  how  to 
file  documents  timely  and  in  the  proper 
form.  The  Department  does  not 
anticipate  a  need  to  create  exceptions  to 
the  straight-forward  filing  requirements. 

Regarding  the  exception  to  the  filing 
requirement  in  paragraph  (e)(3),  the 
Department  will  consider  the  "burden  in 
time  and  expense"  without  necessarily 
requiring  that  both  be  demonstrated  in 
each  case.  If  the  burden  can  be 
measured  in  terms  of  both  time  and 
expense,  however,  the  submitter  should 
address  both.  In  evaluating  such  claims, 
the  Department  will  draw  on  its 
knowledge  of  the  submitter  and  on  its 
own  expertise  in  computer  operations. 
Although  the  Department  is  likely  to 
accept  the  submitter's  description  of  the 
additional  burden  it  would  incur,  the 
Department  will  decide  whether  such 
burden  is  unreasonable.  The 
Department  will  require  computer  tapes 
to  be  submitted  in  an  investigation  or 
administrative  review  only  if  the 
Department  believes  that  computer 
tapes  are  necessary  and  appropriate  in 
the  particular  segment  of  the  proceeding 
in  question. 

In  order  to  improve  the  speed  and 
efficiency  of  document  handling,  the 
Department  is  revising  paragraph  (e)  to: 
(1)  increase  from  five  to  seven  the 
number  of  copies  of  a  document 
required  in  an  administrative  review;  (2) 
specify  that  dociunents  shall  be  single- 
sided;  (3)  require  a  statement  that  the 
document  may  or  may  not  be  released 
under  administrative  protective  order; 
and  (4)  require  that  each  computer  tape 
submitted  be  accompanied  by  a  printout 
of  the  tape. 

We  also  have  modified  paragraph 
(e)(3)  to  clarify  that  the  Secretary  may 
require  submissions  on  computer  tape  as 
long  as  that  requirement  is  not  an 
"unreasonable  additional  burden." 


Sec  355.31(f)-<i) 

Comment:  In  order  to  avoid 
unnecessary  expense,  one  party  would 
have  the  Department  require  the 
submitter  to  provide  an  English 
translation  for  any  submitted  document 
or  designated  portion  thereof,  within 
five  days  of  a  request  from  the 
Department  Another  party  suggests  that 
we  modify  the  regulation  to  provide  tiiat 
documents  should  be  accompanied  by 
English  translations  and  failure  to 
provide  such  translation  may  result  in 
rejection  of  the  document.  This 
approach  would  eliminate  the  burden  on 
the  Department  to  waive  in  writing  the 
translation  requirement 

Department's  Position:  We  believe 
paragraph  (f)  as  drafted  properly 
balances  the  needs  of  the  Department 
for  an  English  translation  of  a  document 
against  the  desire  of  the  submitter  to 
meet  deadlines  and  avoid  unnecessary 
administrative  burdens. 

We  note  that  we  have  modified 
paragraph  (g)  to  make  exceptions  to  the 
service  requirement  for  petitions, 
proposed  suspension  agreements,  and 
factual  information  submitted  under 
S  355.32(a)  that  is  not  required  to  be 
served  on  an  interested  party.  See  the 
Department's  response  to  comments  on 
S  355.18(g)(1). 

We  note  that  we  have  added  as 
paragraph  (i)  to  the  final  rule  a 
certification  requirement  for 
submissions  of  factual  information.  See 
the  Department's  response  to  comments 
on  S  355.13(a).  We  believe  that  the 
certification  requirement  will  help  to 
ensure  the  completeness  and  acciu-acy 
of  factual  submissions. 

Sec.  355  J2(a) 

Comment  One  party  recommends 
that  we  delete  the  requirement  in 
paragraph  (a)(2)  that  the  submitter 
explain  why  each  piece  of  factual 
information  is  proprietary.  Because 
section  777(b)(2)  of  the  Act  requires  an 
explanation  of  reasons  for  the 
designation  only  when  the  Department 
determines  that  such  designation  is 
"imwarranted,"  we  should  revise 
paragraph  (a)(2)  to  require  an 
explanation  only  for  information  outside 
the  scope  of  §  355.4(b),  which  describes 
information  the  Department  normally 
considers  proprietary.  Given  the  time 
constraints  placed  on  submission  of 
factual  information,  the  rule  as  drafted 
is  unduly  burdensome. 

Department's  Position:  For 
information  that  falls  within  §  355.4(b), 
the  Department  will  expect  only  that  the 
submitter  will  specify  how  the 
information  fits  within  §  355.4(b). 
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Sec  355.32(b) 

Comment  Two  parties  urge  the 
Department  to  make  the  summarization 
requirements  more  specific  in  order  to 
make  the  summaries  of  factual 
information  more  useful  for  the 
personnel  of  client  organizations  or 
firms  who  do  not  have  access  to  the 
business  proprietary  information.  They 
suggest  that  the  regulation  require  ^11 
numeric  information  to  be  summarized 
within  10  percent  of  the  actual  figure, 
except  that  colimms  of  numbers  one 
page  or  more  in  length  may  be  indexed 
by  page  within  a  range  of  10  percent  of 
the  average  for  the  page.  In  addition, 
one  of  these  parties  would  require  that 
the  text  of  any  business  proprietary 
financial  statement  be  summarized 
(rather  than  deleted),  unless  the 
submitter  supports  a  claim  that  the  text 
cannot  be  simmiarized  adequately. 
Furthermore,  that  party  would  require  a 
submitter  to  characterize  the  type  of 
customer,  suppher,  or  distributor,  the 
name  of  which  is  deleted  as  proprietary 
information,  unless  the  submitter 
supports  a  claim  that  to  do  so  would 
reveal  the  business  proprietary 
information. 

On  the  other  hand,  four  parties 
suggest  modifications  that  would  make 
paragraph  (b)  less  burdensome  to  the 
submitter.  One  of  these  parties  urges  the 
Department  to  clarify  that  the  reference 
to  "an  individual  portion"  of  data  means 
an  entire  request  (such  as  all  sales 
Ustings)  rather  than  a  smaller  segment 
of  the  submission.  Two  of  these  parties 
suggested  that  the  Department  delete 
the  reference  to  ranging  within  10 
percent  of  the  actual  figure  because, 
especially  when  the  actual  figure  is 
small,  the  ranging  may  not  sufficiently 
mask  the  proprietary  information.  For 
volimiinous  data,  one  party  suggests 
that  the  submitter  be  permitted  to 
summarize  a  representative  sample. 
Two  of  the  four  parties  would  modify 
the  regulation  to  require  a  detailed 
nonproprietary  summary  only  when 
domestic  interested  parties  have 
established  a  particular  need  for  such  a 
detailed  summary.  If  the  Department 
retains  the  proposed  rule  without 
modifying  it,  one  of  these  parties  urges 
the  Department  to  allow  the  submitter  a 
period  of  10  days  after  submission  of  the 
proprietary  information  in  which  to  file 
the  nonproprietary  summary. 

Department's  Position:  As  amended 
by  the  1984  Act,  section  777(b)(1)  of  the 
Act  requires  either  "a  nonproprietary 
summary  in  sufficient  detail  to  permit  a 
reasonable  understanding  of  the 
s'lbstance  of  the  information  submitted 
in  confidence"  or  a  statement  explaining 
why  such  a  summary  is  not  feasible.  As 


we  explained  in  the  preamble  to  the 
proposed  rule,  the  "brief 
nonproprietary  summary  permitted  by 
the  existing  rule  is  not  consistent  with 
the  Act  as  amended. 

To  some  extent,  what  is  "sufficient 
detail"  and  what  is  "feasible"  depend 
on  the  facts  of  each  case,  including  the 
identity  of  the  parties,  the  nimiber  of 
items  of  information,  and  whether  or  not 
the  submitter  has  computer  capability. 
The  general  requirement  that  numeric 
data  be  grouped  within  10  percent  of  the 
actual  figure  is  intended  to  alert  parties 
to  an  approach  which  our  experience 
shows  has  been  adequate  in  the  past  in 
many  situations  to  meet  the  statutory 
purpose.  The  regulation  recognizes  what 
the  conflicting  comments  make  clear — 
that  ad  hoc  decisions  as  to  particular 
data  may  be  necessary.  Some  of  the 
suggestions  are  excellent  ways  to  deal 
with  particular  submissions,  and  the 
Department  will  take  accoujit  of  these 
approaches  in  specific  cases. 

The  fact  that  the  data  submitted  are 
voluminous  does  not  by  itself  excuse  the 
submitter  fi-om  the  burden  of  providing  a 
public  summary  that  would  afford 
parties  not  entitled  to  receive  the 
proprietary  data  an  opportunity  for  "  a 
reasonable  understanding  of  the 
substance  of  the  information  submitted 
in  confidence."  We  note  that  we  have 
clarified  that  if  a  portion  of  a  submission 
is  voluminous,  the  numeric  data 
summarized  must  be  representative  of 
that  portion. 

To  extend  the  deadline  for  submission 
of  the  nonproprietary  summary  of 
information  would  delay  the  availability 
of  such  information  to  parties  that  may 
rely  on  having  access  to  it  in  the 
proceeding.  The  Department  has  found 
that  the  requirement  can  be  met  without 
allowing  additional  time  for  submission 
of  the  nonproprietary  summary. 

Sec.  355.32(c) 

Comment:  Two  parties  suggest  that 
ordinarily  the  Department  should  be 
required  to  release  under  protective 
order  (subject  to  the  right  to  withdraw 
the  information)  all  proprietary 
information  except  (1)  customer  names, 
(2)  identification  of  sotirces  of 
information  regarding  the  operation  of  a 
foreign  interested  party,  and  (3) 
information  submitted  by  a  domestic 
interested  party  that  is  not  relied  on  by 
the  Department  in  making  its 
determination.  By  stating  this  policy  in 
the  regulations,  the  Department  could 
limit  the  number  and  scope  of  objections 
to  release  under  administrative 
protective  order.  Another  party  states 
that,  rather  than  require  submitters  to 
anticipate  arguments  supporting  a 
request  for  disclosure,  the  Department 


should  allow  submitters  48  hours  to 
rebut  arguments  in  favor  of  disclosure 
after  the  Department  receives  such 
arguments.  The  Department  should 
modify  the  last  sentence  of  this 
paragraph  accordingly. 

Department's  Position:  Although  the 
Department  has  made  its  practice 
known  in  numerous  instances,  it  is  not 
an  appropriate  subject  for  rulemaking. 
In  practice,  the  Department  has  not 
released  information  which  identifies 
specific  customers  (such  as  customer 
names  or  codes)  or  which  identifies  the 
specific  sources  of  information  regarding 
the  operation  of  a  foreign  interested 
party  (such  as  Uie  sources  of 
information  in  market  research  surveys), 
and  other  especially  sensitive 
information  (such  as  secret  production 
formulas).  However,  the  Department  in 
each  case  balances  the  need  for 
disclosure  against  the  need  of  the 
submitter  to  protect  the  information 
horn  the  possibility  of  inadvertent 
disclosure.  See,  e.g.,  Monsanto 
Industrial  Chemical  Co.  V.  United 
States.  6  err  241  (1983).  For  this  reason, 
we  are  not  prepared  to  state  that  we  will 
not  ordinarily  release  any  other  data 
under  APO.  Practitioners  are  advised, 
however,  that  we  will  look  very 
carefully  at  requests  for  nonrelease  of 
data  that  do  not  fall  into  the  categories 
Usted  above. 

It  is  unnecessary  to  provide  in  the 
regulation  an  additional  opportunity  for 
argimient  in  opposition  to  release  of 
submitted  information  under  protective 
order.  Our  experience  has  been  that  the 
submitter  almost  always  is  aware  of  the 
arguments  at  the  time  the  information  is 
submitted.  Therefore,  the  submitter  is 
capable  of  presenting  any  arguments 
against  disclosure  at  that  time. 
Moreover,  this  requirement  is  essential 
to  avoid  unnecessary  delay  in  release  of 
such  information  which  in  the  past  has 
resulted  from  repetitive  submissions 
supporting  and  opposing  release.  Only 
in  the  most  extraordinary  situation 
would  the  Department  make  an 
exception  to  this  rule  and  provide  the 
submitter  an  additional  opportimity  for 
comment.  As  drafted,  the  last  sentence 
of  this  paragraph  adequately  covers 
such  an  exception. 

Sec.  355.32(d) 

Comment-  Three  parties  contend  that 
48  hours  is  too  short  a  period  in  which  to 
require  resubmission  of  information  that 
the  Department  has  determined  does  not 
conform  to  the  requirements  of  this 
section.  Suggested  time  limits  are  10 
business  days,  one  week  or  five 
business  days,  and  five  calendar  days. 
One  party  suggests  that  the  48  hour 
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period  should  not  begin  to  run  until  after 
the  submitter  receives  the  information 
returned  by  the  Department. 

Department's  Position:  Because  the 
requirements  of  this  section  are  clearly 
stated  and  known  to  the  submitter  in 
advance  of  submission,  the  submitter 
should  have  no  difficulty  meeting  the 
short  deadline  for  resubmission. 
Nonconforming  portions  of  a  public 
summcuy  should  be  quickly  and  easily 
correctible  by  the  local  representative  of 
the  submitter.  We  agree  that  the  time 
should  run  from  receipt,  but,  in  order  to 
deal  with  unusual  situations,  we  have 
changed  the  regulation  to  refer  to  receipt 
of  the  Department's  explanation,  and 
not  of  the  returned  information  itself. 
When  the  submitter  picks  up  the 
returned  information  and  explanation  at 
the  Department,  the  time  of  receipt  is  the 
time  of  pick-up.  In  order  to  clarify  that 
the  48-hour  period  does  not  include 
weekends  and  federal  hoUdays,  we  are 
changing  the  stated  deadline  to  "two 
business  days."  We  have  modified  the 
proposal  to  clarify  that  nonconforming 
information  will  not  be  considered. 

Sec355J2(f) 

Comment  One  party  suggests  that  the 
Department  should:  (1)  modifiy 
paragraph  (f)(4]  to  specify  that 
disclosure  to  the  Customs  Service  is 
limited  to  investigations  regarding  fi-aud 
relating  directly  to  the  countervailing 
duty  investigation,  as  required  by 
section  777(b)(1)  of  the  Act  and  (2) 
delete  the  phrase  "Unless  the  Secretary 
otherwise  provides"  fit>m  the  last 
sentence  of  paragraph  (f)(6),  because  the 
Secretary  has  no  authority  to  authorize 
the  person  covered  by  a  protective  order 
to  disclose  the  proprietary  information 
to  another  person  after  the  material  has 
been  obtained  under  the  terms  of  a 
protective  order. 

Department's  Position:  We  have 
modified  the  language  of  paragraph 
(f)(4)  in  order  to  clarify  that  the  scope  of 
this  provision  is  limited  to  matters 
relating  to  countervailing  duty 
proceedings.  We  have  also  modified 
paragraph  (f)  to  permit  release  of 
proprietary  information,  under  Part  354 
of  this  title  (19  CFR  Part  354),  to  a  party 
charged  with  violating  an  APO  or 
counsel  for  such  a  charged  party. 

The  last  sentence  of  9  355.32(f),  which 
modifies  the  entire  section  rather  than 
paragraph  (f)(5)  only,  permits  the 
Department  to  allow  a  limited  number  of 
professional  support  staff  (such  as 
paralegals]  to  have  access  to 
information  released  imder  protective 
order  to  an  attorney  or  other 
professional.  The  sentence  is  a 
limitation  intended  to  prevent  any 
imauthorized  disclosure  of  proprietary 


information  released  under  protective 
order.  The  protective  order  itself  would 
identify  each  individual  authorized 
access,  either  by  name  or  by  reference 
to  the  section  of  the  application  (Form 
ITA-367)  which  lists  the  names  of 
authorized  support  staff. 

Sec.  355,33 

Comment  One  party  suggests  that  the 
Department  list  in  this  section  the  types 
of  proprietary  information  that  will  not 
be  disclosed  under  administrative 
protective  order,  including  customer 
names,  verification  exhibits,  and  trade 
secrets.  Two  parties  suggest  that  the 
Department  modify  this  section  to 
indicate  that  information  and 
documentation  obtained  during 
verification  will  be  released  in 
accordance  with  S  355.34.  One  party 
suggests  that  we  include  a  provision 
stating  that  proprietary  information 
which  the  Department  obtains  from  the 
Commission  may  be  released  only  by 
the  Commission,  not  the  Department. 

Department's  Position:  See  the 
Department's  position  on  S  355.32(c)  for 
the  types  of  information  which 
ordinarily  will  be  released,  or  not 
released,  under  protective  order.  The 
conunents  are  inappropriate,  because 
this  section  deals  with  nonrelease  of 
privileged  and  classified  information,  as 
those  terms  are  defined  in  S  355.4  (c) 
and  (d)  of  these  regulations.  "Privileged" 
information  includes  information 
protected  by  Executive  Privilege. 
Similarly,  hiformation  which  the 
Department  obtains  from  the 
Commission  may  be  disclosed  to 
interested  parties  by  the  Commission 
(not  by  the  Department],  but  this 
information  is  not  necessarily  "exempt" 
from  disclosure. 

Sec.  355.34 

Note:  The  following  comment  was 
submitted  in  response  to  the  proposed  rule  on 
procedures  for  imposing  sanctions  for 
violation  of  an  antidumping  or  countervailing 
duty  protective  order. 

Comment  One  party  suggests  that  all 
counsel  in  a  proceeding  be  covered  by  a 
single,  blanket  administrative  protective 
order.  This  approach  would  limit  the 
concern  of  respondents'  counsel  when 
multiple  source  information  is  used  and 
would  reduce  the  risk  of  inadvertent 
disclosure  when  attempting  to  make 
many  versions  of  the  same  brief. 

Department's  Position:  We  disagree. 
Although  the  law  has  been  amended  to 
simplify  the  release,  to  coimsel  or  other 
representatives  of  a  party,  of  an 
opposing  party's  proprietary 
information,  the  Department  carefully 
tailors  administrative  protective  orders 
to  prevent  disclosure  of  information  that 


the  first  party's  representative  does  not 
need.  A  single  blanket  administrative 
protective  order  would  permit  counsel  or 
other  representatives  to  have  access  to 
information  that  is  not  essential,  and 
may  be  irrelevant,  to  the  representation 
of  their  cUents.  It  also  unnecessarily 
increases  the  risk  of  inadvertent 
disclosure. 

Sec.  35534(a) 

Comment  One  party  beheves  that  the 
Department  should  modify  this 
paragraph  to  clarify  that  one  protective 
order  apphcation  serves  as  a  continuing 
appUcation  during  the  investigation  or 
administrative  review,  and  that  the 
order  covers  release  of  all  proprietary 
information  submitted  by  parties  to  the 
proceeding  as  well  as  that  submitted 
into  the  record  by  the  Department  in  the 
form  of  verification  reports  and  other 
memoranda.  On  the  other  hand,  another 
party  argues  that  by  requiring  a  decision 
on  release  before  submission  of  this 
information,  the  proposed  rule  prevents 
the  Department  ftom  conducting  the 
balancing  test  described  in  this 
paragraph.  The  Department  cannot 
balance  the  competing  interests  without 
knowing  why  the  requester  beheves  the 
nonproprietary  summaries  are 
inadequate  for  the  requester's  purposes 
and  without  knowing  what  information 
is  submitted.  One  party  suggests  more 
generally  that  the  regulation  should 
describe  the  Department's  method  of 
balancing  competing  interests. 

Several  parties  would  expedite 
release  of  information  by  having  the 
Department  rule  on  the  "blanket" 
application  within  a  short  time 
(specified  in  the  regulation)  after  it  is 
filed,  and  by  providing  in  the  regulation 
that  the  party  submitting  proprietary 
information  subject  to  the  protective 
order  must  serve  the  information  on  the 
protective  order  recipient  either  at  the 
same  time  or  within  24  hours  after 
submission  to  the  Department.  One  of 
these  parties  would  also  have  the 
Department  serve  within  24  hours  on  the 
protective  order  recipient  all  business 
proprietary  information  which  the 
Department  places  in  the  record  of  the 
proceeding.  However,  another  party 
would  limit  the  direct  service 
requirement  to  proprietary  information 
which  the  submitter  agrees  (in  light  of 
the  "blanket"  protective  order)  should 
be  released. 

According  to  one  party,  the  general 
inclination  expressed  in  the  regulation 
to  release  proprietary  information  is  an 
abdication  of  the  Department's 
statutorily  mandated  investigator  role  in 
favor  of  an  adjudicatory  role.  By 
allowing  release  of  proprietary 
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information  to  consultants,  the 
Department  in  effect  is  admitting  its 
own  inability  to  develop  an  adequate 
record.  The  proceeding  becomes 
adjudicatory  in  nature,  but  the 
procedural  safeguards  of  the 
Administrative  Procedure  Act  do  not 
apply.  Another  party  states  that  because 
the  legislative  history  of  section  777  of 
the  Act  generally  limits  disclosure  only 
to  attorneys,  the  regulation  goes  too  far. 
Release  to  consultants  and  non-attorney 
representatives  should  be  the  "rare 
exception,"  and  the  regulation  should 
define  the  special  circumstances  under 
which  such  release  might  occur. 

Two  parties  are  concerned  that 
release  to  consultants  and  in-house 
counsel  may  increase  the  risk  of 
inadvertent  disclosure.  Another  party 
believes  that  disclosure  to  economic 
consultants  is  inappropriate,  because 
consultants  are  not  subject  to  the  same 
ethical  standards  as  attorneys  and  are 
not  subject  to  disbarment  Moreover, 
release  to  consultants  makes  the 
proposed  safeguards  in  paragraph  {b)(4) 
ineffective  because  of  the  high  risk  that 
unauthorized  disclosure  may  occur 
without  the  knowledge  of  the  attorney 
responsible.  Regarding  release  to  in- 
house  counsel,  one  of  these  parties 
suggests  that  the  Department  adopt  the 
following  guidelines:  (1)  no  release  to  m- 
house  counsel  who  also  play  a 
managerial  role  in  the  company:  (2)  no 
release  to  in-house  counsel  in 
proceedings  in  which  the  interested 
party  is  also  represented  by  outside 
counsel;  and  (3)  in-house  counsel  are 
permitted  to  examine  protective  order 
material  only  at  the  Depiuptment  ot 
another  location  not  belonging  to  the 
company.  Another  party  Buggests  that 
the  Department  provide  more  specific 
rules  for  release  to  parties  not 
represented  by  counsel  and  to  parties 
represented  by  in-house  counsel. 

The  preamble  to  the  proposed  rule 
states  that  the  Department  will  not 
release  proprietary  information  after  it 
makes  a  judicially  reviewable 
determination  "because  the  need  to 
prepare  for  judicial  review  is  not  an 
adequate  reason  for  additional 
disclosure."  One  party  argues  that  if  the 
Department  refuses  to  disclose  final 
calculations  (whether  before  or  after  a 
final  determination),  the  domestic 
interested  parties  cannot  identify 
clerical  errors  in  the  determination. 
Because  the  Department  has  inherent 
authority  to  correct  its  oWn  clerical 
errors,  disclosure  of  final  calculations 
under  protective  order  would  assist  the 
Department  within  the  parameters  of  its 
authority  to  discover  and  correct  these 
errors. 


Department's  Position:  Paragraph  Cb) 
of  this  section  clearly  indicates  that  a 
protective  order  application,  if  granted, 
would  entitle  the  applicant  to  receive 
proprietary  information  not  yet 
submitted  to  the  Department  at  the  time 
the  application  is  filed  with  die 
Department. 

Approval  of  release  of  information  in 
advance  of  its  submission  does  not 
impede  the  Department's  ability  to 
balance  the  competing  interests  of 
submitter  and  requester.  The  types  of 
information  submitted  in  countervailing 
duty  proceedings  are  well-known  to  all 
parties  in  advance  of  submission.  See, 
e.g.,  S  355.4.  The  existence  of  an 
adequate  public  summary  does  not 
affect  the  balancing  test  or  a  party's 
representative's  right  to  access  under 
protective  order  to  the  proprietary 
information.  The  summary  is  for  the 
benefit  of  those  who  do  not  have  access 
to  the  proprietary  information.  The 
protective  order  is  intended  to  maximize 
access  to  proprietary  information  for  the 
purpose  of  permitting  interested  parties 
to  contribute  to  the  objectives  of  the 
proceeding.  See  S.  Rep.  Na  249, 96th 
Cong.,  Ist  Sess.  100  (1979).  Paragraph  (a) 
identifies  the  factors  that  make  up  the 
Department's  balancing  of  competing 
interests;  the  specifics  depend  on  the 
facts  of  an  individual  case,  and  it  would 
be  futile  to  attempt  to  spell  these  out  in 
this  general  description  of  the  balancing 
factors. 

Use  of  the  phrase  "proprietary 
information"  in  this  section  clearly 
indicates  that  an  application  covers,  at 
the  election  of  the  applicant,  any  factual 
information  submitted  to  or  obtained  by 
the  Department  which  the  Department 
considers  proprietary  and  which  is  part 
of  the  record  of  the  proceeding.  See 
S§  355.3(a).  355.4(b],  and  355.32.  In 
practice,  the  Department  releases  under 
protective  order  its  verification  reports 
which  contain  such  information. 
Whether  it  would  also  release  an 
internal  memorandum  containing  such 
information  would  depend  on  the  natiu^ 
and  contents  of  the  memorandum.  The 
Department,  for  example,  would  not 
normally  release  a  pre-decisional  staff 
memorandum  simply  because  it  contains 
some  proprietary  information  extracted 
from  a  respondent's  submission  of 
factual  information. 

The  Department  makes  every  effort  to 
expedite  its  decisions  on  release  of 
information.  Normally  the  decision  is 
made  within  14  days  of  receipt  of  the 
application.  However,  in  proceedings 
involving,  for  example,  a  large  volume  of 
different  types  of  information  or 
complex  issues  relevant  to  the  balancing 
test  described  in  paragraph  (a),  die 


Department  may  need  some  additional 
time.  We  have  modified  paragraph  (b)  to 
indicate  that  the  noroial  time  period  for 
the  Departmenfs  decision  is  not  more 
than  14  days.  This  is  reflected  in  section 
1332  of  the  1988  Act;  we  are  drafting 
revised  regulations  to  incorporate  this 
statutory  requirement 

Regarding  service  of  proprietary 
information  subject  to  protective  order, 
we  are  modifying  para^aph  (a)  to 
indicate  that  the  Department  may 
require  direct  service  of  the  proprietary 
information  on  the  recipient  of  die 
protective  order.  The  first  sentence  of 
paragraph  (a)  now  reads  in  part  "die 
Secretary  may  disclose,  or  require  to  be 
disclosed*  *  *."  The  Department 
normally  would  reqmre  direct  service 
when  the  submitter  has  agreed  in 
advance,  under  9  3SS.32(c),  to  release 
submitted  information  imder  protective 
order. 

Release  to  consultants  and  other  non- 
attorney  representatives  does  not 
change  the  character  of  die 
countervailing  duty  proceeding  from  fact 
finding  to  adjudication.  The 
Department's  role  as  investigator  is 
clearly  established  in  the  Act  (.see,  &.g., 
sections  703(b)(1),  705(a)(1),  and  751(a)). 
The  Act  does  not  empower  any 
interested  party  to  conduct  independent 
investigations  or  develop  a  separate 
record  for  judicial  review.  The 
Department  releases  proprietary 
information  under  protective  order  to 
consultants  and  non-attomey 
representatives  when  it  concludes  that 
there  is  sufficient  evidence  of  a 
particular  need  for  the  individual's 
expertise  in  analyzing  the  information 
on  behalf  of  a  party  to  the  proceeding, 
and  only  when  the  Department  is 
satisfied  that  the  information  will  be 
protected  from  unauthorized  disclosure. 
Consistent  with  the  legislative  history  of 
section  777  of  the  Act  the  Department 
"generally"  releases  information  under 
administrative  protective  order  "only  to 
attorneys  who  are  subject  to  disbarment 
from  practice  before  the  agency  in  the 
event  of  a  violation  of  the  order."  S.  Rep. 
No.  249.  96th  Cong.,  1st  Sess.  101  (1979). 
When  the  Department  releases 
information  under  administrative 
protective  order  to  consultants  and 
other  non-attomey  representatives, 
these  individuals  are  subject  to  the  same 
sanctions  as  are  attorneys  for  any 
violation  of  the  order.  See  the 
Department's  final  rule  entitled 
"Procedures  for  Imposing  Sanctions  for 
Violation  of  an  Antidumping  or 
Countervailing  Duty  Protective  Order," 
53  FR  47916  (November  28, 1988). 

In  conducting  the  balancing  test 
described  in  paragraph  (a),  the 


Department  gives  special  consideration 
to  the  situation  of  in-house  counsel  and 
the  possibility  of  inadvertent  disclosure. 
For  example,  we  do  not  permit 
disclosure  to  any  in-house  counsel  who 
is  also  an  officer  of  the  company  that  is 
a  party  to  the  proceeding.  The 
Department's  policy  for  evaluating 
competing  interests  in  requests  for 
disclosure  to  in-house  counsel, 
consultants,  and  other  non-attomey 
representatives  has  developed  in  the 
context  of  specific  proceedings.  Given 
the  fact  that  we  still  have  relatively  littie 
experience  with  respect  to  disclosure  to 
such  persons,  we  do  not  believe  that  this 
is  an  appropriate  subject  for  rulemaking 
at  this  time. 

Regarding  disclosure  of  the 
Department's  calculations  after  issuing 
its  final  determination,  the  Department 
has  provided  for  such  disclosure  in  the 
clerical  error  correction  procedures 
(published  at  53  FR  41617  (October  24, 
1968)  and  53  FR  5813  (February  26, 1988)) 
and  in  paragraph  355.20(h)  of  these 
regulations. 

Se&355J4(b) 

Comment  One  party  wonders  if  the 
Department  has  authority  to  deny  a 
request  for  disclosure  submitted  later 
than  the  time  limits  specified  in 
paragraph  (b)(1).  Another  party  sees  no 
valid  reason  for  the  short  time  limits. 
For  example,  although  a  party  may  at 
first  choose  not  to  participate  actively  in 
a  proceeding,  the  party  may  decide  later 
in  the  proceeding  to  participate  actively 
and,  therefore,  to  request  access  to 
information  under  protective  order.  The 
Department  should  consider  requests  for 
release  of  information  even  if  submitted 
later  than  the  time  limits  specified  in 
paragraph  (b)(1). 

Regarding  paragraph  (b)(2),  one  party 
suggests  that  the  regulation  specify  that 
submission  of  five  copies  of  the  request 
is  sufficient  rather  than  the  10  copies 
required  by  S  355.31(e).  Another  party 
asks  that  we  delete  the  standard  form 
requirement  because  it  ignores  the 
possibility  that  special  circumstances 
may  justify  deviation  from  the  standard 
form. 

Regarding  paragraph  (b}(3],  one  party 
suggests  that  we  allow  disclosure  to 
anyone  authorized  by  the  submitter  in 
writing  or  where  otherwise  authorized 
by  law.  Another  party  questions  the 
requirement  in  paragraph  (b](3](ii)  that 
released  information  be  used  "solely  for 
the  segment  of  the  proceeding  then  in 
progress."  When  the  purpose  of 
protecting  the  information  is 
accomplished,  the  person  having  access 
to  the  information  should  be  permitted 
to  use  it  on  behalf  of  the  same  client  in 


another  investigation  in  which  the 
information  is  relevant 

Regarding  paragraph  (b)(4),  one  party 
suggests  that  the  proposed  nile  be 
modified  to  ensure  that  "the  taint  of  a 
person  who  violates  a  protective  order" 
does  not  affect  that  person's  firm, 
partner,  associates,  employees,  and 
employer  after  that  person  is  no  longer 
employed  or  associated,  and  likewise 
does  not  affect  the  new  firm  or  employer 
of  that  person.  Another  party  disagrees 
with  the  requirement  (stated  in  the 
preamble  to  the  proposed  rule)  that  the 
party's  attorney  (and  the  law  firm)  take 
responsibility  for  violation  of  a 
protective  order  by  consultants  assisting 
the  attorney.  This  party  believes  that  the 
sanctions  Usted  would  apply  with  the 
same  effect  to  consultants  and  that  the 
person  committing  the  violation  should 
be  held  responsible.  There  should  be  no 
distinction  between  consultants  who 
work  with  attomeys  and  those  who  do 
not. 

One  party  would  add  a  new 
paragraph  (b)(5)  requiring  the 
Department  to  inform  the  requester 
within  10  days  of  submission  whether 
the  request  meets  all  the  requirements  of 
paragraph  (b).  If  not  die  Department 
will  explain  die  deficiencies  and  permit 
the  requester  to  resubmit  the  request 
within  five  days. 

Department's  Position:  Time  limits  for 
requesting  disclosure  of  information 
under  administrative  protective  order 
are  necessary  to  eliminate  the 
possibility  that  the  Department  will 
receive  a  request  too  late  in  the 
proceeding  to  process  it  in  time  to 
ensure  timely  disclosure  of  information. 
The  time  limits  are  also  intended  to 
eliminate  the  administrative  burden  of 
processing  multiple  requests  from  the 
same  person  and  to  encourage  the  filing 
of  requests  that  cover  information  not 
yet  submitted  in  the  proceeding.  See 
H.R.  Rep.  No.  725,  98th  Cong.,  2d  Sess. 
44-45  (1984).  Because  the  application 
may  be  submitted  in  advance  of 
submission  of  the  information,  there  is 
no  reason  for  a  party  that  may  want  to 
participate  in  a  proceeding  to  delay 
submitting  the  requests.  On  the  other 
hand,  submission  of  the  application  for 
disclosure  does  not  obligate  a  part}'  to 
participate  actively  in  the  proceeding. 
We  do  agree,  however,  that  the  time 
limits  in  the  proposed  rule  may  be 
shorter  than  necessary  for  the  intended 
purpose.  Accordingly,  we  are  modifying 
paragraph  (b)  to  provide  that  requests 
for  disclosure  be  submitted  not  later 
than  either  30  days  after  the  date  the 
notice  of  initiation  is  published  in  the 
Federal  Register  (rather  than  10  as 
provided  in  the  proposed  rule)  or,  if 


later,  10  days  after  the  date  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  S  355.38,  are  due.  The  time 
limits  are  reasonable  and  consistent 
with  the  purpose  of  the  Act 

The  standard  form  requirement 
reduces  significantly  the  administrative 
burden  of  reviewing  requests  for 
consistency  with  the  law.  It  also 
simplifies  the  process  for  the  requester. 
The  standard  form  covers  "special 
situations"  such  as  in-house  counsel  and 
non-attomey  representatives.  The 
requirement  that  10  copies  be  submitted 
reflects  the  Department's  need  in  many 
cases,  and  is  consistent  with  the  general 
filing  requirements  in  S  355.31(e). 

Section  355.32If)  lists  all  parties  to 
whom  the  Secretary  may  disclose 
information  under  protective  order, 
including  anyone  authorized  by  the 
submitter  in  writing  to  receive  it 
(paragraph  (f)(5))  and  diose  parties 
authorized  by  law  to  receive  it 
(paragraphs  (f)(2),  (f)(3),  and  (f)(4)). 

Section  777(b)  limits  the  use  of 
proprietary  information  to  the  single 
proceeding  for  which  the  information 
was  submitted,  and  thus  it  cannot  be 
used  in  another  investigation.  Thus,  the 
information  cannot  be  used  by  anyone 
other  than  the  submitter  of  the  data  in 
any  other  proceeding.  For  the  definition 
of  proceeding,  see  S  355.2(n).  Paragraph 
(b)(3)(ii)  goes  further  in  limiting  use  of 
the  information  released  to  the  "segment 
of  the  proceeding  in  which  [the 
information]  was  submitted."  The 
reason  is  that  the  potential  benefits  of 
enlarging  the  pool  of  information 
available  in  a  particular  segment  are 
small  relative  to  the  risk  of  inadvertent 
disclosure  if  the  proprietary  data  could 
be  retained  and  used  over  years  of 
successive  section  751  administrative 
reviews.  In  addition,  the  Department's 
limited  resources  would  be  diverted 
away  from  the  real  work  of  a  review.  In 
order  to  implement  the  comment 
protective  orders  would  have  to  extend 
in  time  from  the  initial  investigation 
through  all  administrative  reviews, 
which  means  keeping  such  orders  active 
for  ten  years  or  more  in  some  cases.  The 
chance  that  proprietary  material  can  be 
managed  adequately  under  those 
circumstances  is  slim,  and  the  risk, 
therefore,  of  inadvertent  disclosure  is 
gready  increased.  Moreover,  parties 
would  find  it  necessary  to  raise  issues 
again  that  had  already  been  resolved  as 
to  the  particular  facts  in  prior  reviews, 
thus  ensuring  that  no  topic  is  ever  put  to 
rest  and  distracting  Department 
personnel  from  resolving  the  issues  that 
pertain  to  the  facts  in  the  current 
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review.  These  dangers  are  not 
warranted  by  the  potential  benefits 
identified  in  the  comment.  Our 
experience  has  been  that  parties  can 
raise  issues  in  a  review  without 
resorting  to  use  of  proprietary 
information  obtained  in  another  segment 
of  the  proceeding.  Furthermore,  the 
Department  is  aware  of  the  information 
contained  in  its  own  files  and.  in  its 
discretion,  draws  upon  essential 
information  in  order  to  fulfill  its 
investigative  duties.  Finally,  this 
limitation  also  maintains  the  statutory 
scheme  of  segmented  proceedings,  each 
with  a  separate  administrative  record 
for  judicial  review. 

We  have  modified  paragraph  (b)(4)  to 
reference  the  sanctions  listed  in  §  354.3 
of  the  Department's  final  rule  entiUed 
"Procedures  for  Imposing  Sanctions  for 
Violation  of  an  Antidumping  or 
Countervailing  Duty  Protective  Order," 
53  FR  47918  (November  28, 1988).  The 
sanctions  are  necessary  and  appropriate 
for  ensuring  the  effectiveness  of  the 
Department's  protective  orders.  Under 
the  proposed  rules,  the  person  who 
violates  a  protective  order  is  held 
responsible,  be  it  an  attorney  or  other 
professional  representative.  Holding  the 
employer,  partner,  and  others  in  the  firm 
or  company  responsible  to  the  extent  of 
disbarring  the  firm  or  company  from 
practice  before  the  Department  is 
consistent  with  the  need  for  strict 
compliance  with  the  terms  of  protective 
orders,  although  that  sanction  would  be 
exceedingly  rare  and  would  be 

ppropriate  only  when  the  firm's 
actions,  practices,  or  policies  have 
contributed  to  the  violation.  Section 
354.3  gives  the  decisionmaker  a  broad 
r  ange  of  sanctions  to  deal  with  all 
possible  types  and  degree  of  violations. 

With  regard  to  the  last  comment,  the 
Department  notifies  the  requester 
promptiy  of  any  deficiencies  in  the 
request  This  practice  has  worked  well, 
and  deficiencies  are  quickly  corrected. 

We  have  changed  paragraph  (b)(3)(ii) 
to  refer  to  the  "segment  of  the 
proceeding  in  which  (the  information] 
was  submitted"  instead  of  "the  segment 
of  the  proceeding  then  in  progress"  to 
allow  for  the  possibility  that  segments 
may  occur  simultaneously. 

Sec.  355.34(c) 

Comment  Two  parties  state  that  the 
24-hour  time  limit  for  deciding  whether 
or  not  to  withdraw  proprietary 
information  is  uiu^asonabiy  short 
because  it  does  not  provide  an  adequate 
opportunity  for  communication  between 
the  submitting  party  and  its  counsel 
Five  working  days  is  suggested  as  a 
reasonable  alternative. 


One  party  suggests  that  paragraph  (c) 
be  revised  to  include  a  5-day  time  limit 
for  die  Department's  decision  to  release 
submitted  informatian  over  the 
objection  of  the  submitter,  as  weQ  as  the 
24-hour  time  limit  for  withdrawal  of  the 
submitted  information. 

Department's  Position:  Because  the 
submitter  of  proprietary  information  can 
and  should  anticipate  diat  disclosure 
under  protective  order  is  possible,  the 
submitter  should  also  anticipate  having 
to  decide  whether  or  not  to  withdraw 
the  information  sulnnitted.  Nonetheless, 
we  have  modified  the  time  limit  to  two 
business  days  in  order  to  ensure  that  all 
parties  have  an  opportunity  to  consider 
wididrawing  after  the  Department 
makes  its  decision  to  disclose  the 
information.  Five  days  for  this  purpose 
would  unnecessarily  delay  disdosiBe. 

Regarding  a  time  limit  for  the 
Department  to  make  its  decision  on  the 
request  for  disclosure  in  spite  of 
objection  by  the  submitter  of  the 
information,  see  the  Department's 
position  on  {  355.34(a). 

Sec  355.34  (d)  and  (e) 

Comment:  According  to  one  party, 
there  is  no  need  to  impose  an  arbitrary 
15-day  time  limit  on  filing  a  request  for  a 
judicial  protective  order.  When  judicial 
action  is  instituted,  all  interested  parties 
should  be  allowed  to  retain  the 
information  obtained  under 
administrative  protective  order  imttl 
they  no  longer  have  the  opp<Htunity  to 
intervene  in  the  fadicial  proceeding. 

Department's  Position:  The  proposed 
rule  significantly  expands  the  ri^t  of  a 
person  to  retain  protective  order 
information  after  the  end  of  a  judicially 
reviewable  segment  of  an  administrative 
proceeding.  The  time  limit  set  forth  in 
this  paragraph  might  be  120  days  after 
the  date  of  publication  of  a 
countervailing  duty  order,  because  (1)  a 
party  to  the  proceeding  has  30  days  from 
that  date  to  file  the  summons  and 
another  30  day*  to  file  the  complaint,  (2) 
the  Department  has  45  days  from  the 
latter  date  to  file  the  administrative 
record,  and  (3)  the  party  which  has  the 
information  subject  to  administrative 
protective  order  has  an  additional  15 
days  to  file  a  request  for  judidal 
protective  order.  To  permit  a  party  to 
retain  the  information  until  the  party  no 
longer  has  a  right  to  intervene  in  the 
judicial  proceeding  would  in  effect  move 
the  deadline  back  to  an  indeterminate 
date  late  in  the  judicial  proceeding. 
Unless  the  party  decides  to  pursue  the 
matter  promptiy  in  court,  there  is  no 
reason  to  allow  that  party  to  retain  the 
business  proprietary  information. 
Continued  retention  of  the  documents 


merely  would  increase  the  risk  that  they 
might  be  lost  or  disclosed  inadvertently. 

We  have  modified  this  paragraprh  to 
provide  that  alleged  violations  of 
protective  orders  will  be  handled  under 
the  procedures  of  Part  354  of  this  title. 
See  the  Department's  final  rule  entitled 
"Procedures  for  Imposing  Sanctions  for 
Violation  of  an  Antidumping  or 
Countervailing  Duty  Protective  Order." 
53  FR  47916  (November  28, 1988). 

Sec.  355.35 

Comment:  One  party  suggests  that  we 
should  define  "factual  information." 
Another  party  contends  that,  in  order  to 
conform  to  the  Congressional  intent  that 
all  parties  to  the  proceeding  be  **fully 
aware"  of  representations  to  the 
Department  at  ex  parte  meetings  (H.R. 
Rep.  No.  317, 96th  Cong.,  Ist  Sess.  77 
(1909)),  diis  section  should  require  die 
memorandum  of  the  ex  parte  meeting  to 
report  all  legal  arguments  and 
nonfactual  representations. 

Department's  Position:  "Factual 
information"  is  defined  in  9  355.2(g)  of 
the  regulation.  This  section  conforms  to 
the  requirements  of  section  777(a)(3)  of 
the  Act,  and  is  consistent  with  the  cited 
legislative  history  of  that  section  of  the 
Act. 

Sec  355J6(a) 

Note.— In  order  to  conform  the  numbering 
of  Subpart  C  to  that  under  the  proposed 
antidumping  regulations,  we  have  moved 
SS  355.36  to  355.39  in  the  final  rule. 
Correspondingly,  we  have  renumbered 
Si  355.37,  35538,  and  355.39  so  that  in  the 
final  rule  they  are  numbered  ma  SI  355.38. 
355.37.  and  355.38.  respectively. 

Comment  Two  parties  ccsiend  that 
paragraph  (a)(l)(iv)(6)  violates  section 
776(b)  of  the  Act  by  requiring 
verification  on  request  during  an 
administrative  review  when  the 
Department  has  conducted  no 
verification  "during  either  of  the  two 
immediately  preceding  administrative 
reviews."  lliey  contend  that  section 
776(b)  requires  verification  (on  request) 
unless  the  Department  has  conducted  a 
verification  during  both  of  the  two 
previous  consecutive  reviews. 
Moreover,  the  House  Report 
accompanying  the  1984  Act  specifies 
that  verification  would  not  be  required 
"after  recent  verifications  have  taken 
place  *  *  *."  H.R.  Rep.  No.  725. 98th 
Cong..  2d  Sess.  43  (1984).  (Emi^asis 
added.) 

Four  parties  contend  that  there  is  no 
statutory  authority  for  the  sampling 
procedure  described  in  paragraph  (a)(2). 
They  believe  the  sampUng  authority  in 
section  777A  of  the  Act  is  limited  to  the 
use  of  sampling  in  analysis  of  sales  and 


price  information,  and  does  not  cover 
sampling  in  selection  of  respondents  for 
questionnaire  responses  or  verification. 
One  of  these  parties  suggests  that 
verification  samples  should  be  allowed 
only  with  the  petitioner's  concurrence. 
Another  believes  that  the  regulation 
should  permit  sampling  only  if  both  the 
party  requesting  the  verfication  and 
other  domestic  interested  parties  to  the 
proceeding  agree  to  sampling.  Others 
argue  that  it  would  be  unreasonable  to 
apply  the  results  of  one  company's 
verification  to  other  companies  whose 
submissions  have  not  been  verified.  One 
of  these  parties  contends  that  to  do  so 
would  violate  the  requirements  in 
section  776(c)  of  the  Act  for  use  of  best 
information  available,  because  there 
would  be  no  evidence  that  parties  not 
included  in  the  sample  have  been 
uncooperative.  Moreover,  because  the 
Department  cannot  levy  a  countervailing 
duty  when  the  respondent  has  received 
no  countervailable  subsidy,  interested 
parties  have  an  absolute  right  to 
verification. 

Department's  Position:  Section  776(b) 
of  the  Act  requires  the  Department  to 
conduct  a  verification,  upon  request  if 
no  verification  was  conducted  "during 
the  2  immediately  preceding  reviews"  of 
the  same  order.  In  addition,  the  statute 
permits  the  Department  to  verify  any 
administrative  review  for  good  cause. 
The  legislative  history  expands  upon  the 
statutory  directive,  stating  that  the 
Department  need  not  conduct  a 
verification  of  the  third  administrative 
review  if  it  has  verified  "in  the  two 
immediately  previous  [administrative] 
reviews"  of  that  order  or  finding.  H.R. 
Rep.  No.  725,  98th  Cong.,  2d  Sess.  43 
(1984).  This  means  that  the  Department 
only  is  required  to  conduct  a  verification 
upon  request  in  the  third  review  if  there 
were  no  verification  in  the  first  or 
second  review.  This  interpretation  is 
consistent  with  the  further 
admonishment  in  the  legislative  history 
that  the  purpose  of  the  amendment  was 
to  eliminate  "an  unnecessary 
administrative  burden  on  the 
Department  of  Commerce"  and 
"perfunctory  verifications."  Id.  The 
amendments  implicitiy  overruled  Al 
Tech  Specialty  Steel  Corp.  v.  United 
States,  6  CIT  243  (1983),  aff'd.  745  F.2d 
632  (Fed.  Cir.  1984],  which  held  tiiat  die 
Department  must  conduct  a  verification 
of  submissions  in  each  administrative 
review.  The  legislative  history  also 
states  that  the  amendment  "generally 
codifies  the  current  administrative 
practice  of  the  Department  of 
Commerce,"  which  was  to  verify 
information  in  administrative  reviews 
when  the  Department  believed  there 


was  good  cause  for  verification.  H.R. 
Conf.  Rep.  No.  1156,  98th  Cong.,  2d  Sess. 
177  (1984).  Regarding  the  Department's 
practice,  see  Stainless  Steel  Wire  Rods 
from  France,  48  FR  2808-09  (1983).  In 
view  of  the  language  of  section  776(b) 
and  the  legislative  purpose,  paragraph 
(a)(l](iv)(B)  of  the  proposed  rule  is  a 
reasonable  interpretation  of  section 
776(b)  of  the  Act.  Unless  the  Department 
"decides  that  good  cause  for  verification 
e.xists"  (§  35.5.36(a)(l)(iii]),  there  is  no 
need  for  verification  in  more  than  one 
out  of  three  consecutive  administrative 
reviews. 

Regarding  the  authority  to  use 
sampling  in  selecting  respondents  that 
will  receive  questionnaires  or  in 
conducting  verifications  in 
administrative  reviews  of  countervailing 
duty  orders,  section  777A  of  the  Act 
states  that  the  Department  may  use 
generally  recognized  sampling 
techniques  "for  the  purpose  of  carrying 
out  [administrative]  reviews  under 
section  751."  The  Conference  Report  on 
the  1984  Act  specifically  describes  the 
provision  as  expanding  "the  instances  in 
which  the  administering  authority  may 
use  sampling  and  averaging 
techniques  *  *  *  in  carrying  out 
[administrative]  reviews  of  outstanding 
AD  or  CUD  [sic]  orders  under  section 
751  *  •  *."  H.R.  Conf.  Rep.  No.  1156, 
98th  Cong..  2d  Sess.  186  (1984).  The  only 
qualification  in  section  777A  is  that  "a 
significant  volume  of  sales  is  involved  or 
a  significant  number  of  adjustments  to 
prices  is  required."  Under  the 
circumstances  described  in 
§  355.36(aK2).  this  qualification  is 
satisfied. 

Section  777 A(b)  specifically  provides 
that  the  Department  has  exclusive 
authority  to  select  "appropriate" 
samples  and  averages  (whether  of 
respondents  or  of  programs]  that  are 
"representative  of  the  transactions 
under  investigation."  Because  the 
provisions  of  this  section  are 
independent  of  the  authority  in  section 
776(c)  for  use  of  best  information 
available,  there  is  no  requirement  that 
the  Department  establish  that  the 
parties  not  included  in  the  sample  have 
been  uncooperative.  As  to  the  comments 
that  it  is  unreasonable  to  apply  the 
results  of  one  company's  verification  to 
another,  the  conunenters  either 
misunderstand  the  concept  of  sampling 
or  are  criticizing  the  inclusion  in  the 
statute  of  the  Department's  authority  to 
sample. 

We  note  that  we  have  revised 
paragraph  (a)(2)  to  clarify  that  the 
selection  of  a  sample  of  companies  or 
programs  for  verification  could  occur  in 


an  investigation  as  well  as  in  an 
administrative  review. 

Sec.  355.36(b) 

Comment:  Two  parties  urge  the 
Department  to  provide  in  the  regulation 
for  advance  notice  of  verification 
schedules  and  outlines,  and  an 
opportunity  for  interested  parties  to 
comment.  One  of  these  parties  suggests 
a  two-day  comment  period  prior  to 
verification. 

Departir.enfs  Position:  The 
Department  prepares  verification 
outlines  as  far  in  advance  of  the 
scheduled  dates  for  verification  as 
possible.  Normally  all  parties  to  the 
proceeding  have  an  opportiinity  to 
submit  comments  and  suggestions.  This 
practice  has  worked  well  and  there  is  no 
reason  to  define  the  practice  or  time 
limits  in  the  regulation.  Verification 
schedules  are  frequently  subject  to 
modification  as  the  result  of 
unforeseeable  circumstances.  Such 
administrative  matters  are  appropriately 
matters  of  agency  discretion. 

Sec  35536<c) 

Comment  Regarding  verification 
procedures,  one  party  believes  we 
should  modify  paragraph  (c)  to  indicate 
that  the  Department  will  verify  the 
completeness  as  well  as  the  accuracy  of 
submissions. 

Several  parties  suggest  that  we  add  to 
the  regulation  a  statement  of  procedures 
for  issuing  verification  reports  and 
receiving  comments  on  the  reports.  Two 
parties  recommend  that  the  regvdation 
require  the  Department  to  issue  its 
report  within  14  days,  and  one  party 
recommends  seven  days,  after 
verification.  One  party  suggests  that  the 
proprietary  version  of  the  report  include 
all  proprietary  exhibits  requested  in  the 
questionnaire  but  not  received  until 
verification.  The  public  version  of  the 
report  should  include  all  exhibits  that 
are  not  proprietary.  The  regulation 
should  provide  10  days  for  comment 
after  receipt  of  the  report 

One  party  would  modify  paragraph  (c) 
to  state  that  "whenever  feasible, 
verification  will  take  place  prior  to  a 
preliminary  determination." 

Department's  Position:  Section  776(b) 
of  the  Act  states  that  "[i)f  the 
administering  authority  is  unable  to 
verify  the  accuracy  of  the  information 
submitted,  it  shall  use  the  best 
information  available  *  *  *"  (emphasis 
added).  In  practice,  the  Department 
verifies  the  completeness  of  information 
submitted,  because  completeness  ii  one 
indication  of  acciu*acy.  We  have 
modified  paragraph  (c)  to  reflect  thia 
practice.  See  also  §  355.37(a)(2). 
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The  Department  places  the  highest 
priority  on  prompt  preparation  and 
release  of  verification  reports.  However. 
the  required  time  is  a  function  of  the 
complexity  and  length  of  verification, 
the  date  and  place  of  verification,  and 
other  demands  on  the  verifiers'  time 
(such  as  statutory  deadlines  in  other 
pending  cases).  Under  these 
circumstances,  regulatory  deadlines  are 
inappropriate.  Similarly,  the  content  of 
the  verification  report  is  an 
administrative  matter  best  left  to  a  case- 
by-case  approach. 

We  have  decided  not  to  modify 
paragraph  (c)  to  provide  that  "whenever 
feasible"  verification  will  take  place 
prior  to  the  date  of  the  preliminary 
determination.  Although  the  Department 
does  in  practice  conduct  verification  as 
early  as  possible,  nothing  is  gained  by 
placing  on  the  Department  an  obligation 
to  explain  its  decision  to  verify  after  a 
preliminary  determination  rather  than 
before.  The  Department  is  as  much 
concerned  about  the  quality  of  the 
verification  as  about  its  timing.  We 
conduct  verification  after  the  date  of  the 
preliminary  determination  when  we 
determine  that  there  is  inadequate  time 
or  opportunity  to  conduct  a  thorough 
verification  before  that  date. 

Sec.  355  J7(a) 

Comment-  One  party  suggests  that  the 
regiilation  specify  that  the  Department 
will  use  best  information  available  only 
if  the  inability  to  verify  the  information 
submitted  is  due  to  the  fault  of  the 
respondent  Another  party  suggests  that 
the  regulation  specify  that  when  the 
inability  to  verify  is  not  the  fault  of  the 
respondent,  the  best  information 
available  will  be  deemed  to  be  the 
factual  information  submitted. 

According  to  one  party,  the  regulation 
should  contain  a  "substantial 
completeness"  standard  in  order  to 
prevent  punitive,  rather  than  remedial, 
use  of  this  regulation.  The  Department 
should  not  reject  an  entire  submission  if 
only  a  part  of  it  is  defective.  Prior  to 
using  best  information  available,  the 
Department  should  be  required  to  notify 
the  producer  or  exporter  of  the 
deficiencies  in  its  submissions  and 
allow  that  party  to  correct  or 
supplement  the  incomplete  or  inaccurate 

data. 

Department's  Position:  Verification  is 
designed  to  establish  the  accuracy  and 
completeness  of  a  questionnaire 
response.  If  either  of  those  factors 
cannot  be  estabhshed,  regardless  of 
"fault,"  the  Department  must  under  the 
statute,  adopt  the  best  information 
otherwise  available.  See  Atlantic  Sugar. 
Ltd.  v.  United  States,  744  F.2d  1556  (Fed. 
Cir.  1984). 


The  Department  has  broad  discretion 
to  determine  whedier  to  reject  an  entire 
submission  when  the  Department  is 
imable  to  verify  submitted  information. 
The  Department  evaluates  each 
situation  on  the  facts.  In  practice, 
depending  on  the  scope  of  the 
deficiency,  the  Department  may  use 
portions  of  a  submission  which  have 
been  verified  and  not  use  portions 
which  cannot  be  verified.  See,  e.g.. 
Certain  Stainless  Steel  Sheet  and  Strip 
Products  from  Spain.  49  PR  35338  (1984). 
Because  the  statute  requires  that 
information  the  Department  relies  on  be 
verified,  not  "substantially  verified."  the 
Department  has  no  authority  to  add  a 
"substantial  completeness"  test  to  the 
regulation.  The  verification  requirement 
is  neither  pimitive  nor  remedial;  it  is  an 
integral  part  of  the  investigatory 
process. 

Prior  to  resorting  to  best  information 
available,  the  Department  as  a  matter  of 
practice  often  allows  a  respondent  to 
correct  a  deficiency  in  a  submission. 
First  the  Department  may  request  a 
supplemental  submission  of  information 
after  it  receives  a  deficient  response  to 
the  questionnaire  referred  to  in 
i  355.31(b).  Second,  the  Department 
often  permits  a  respondent  to  correct  a 
deficiency  during  the  verification 
process,  depending  on  the  nature  and 
scope  of  the  deficiency.  Under 
S  355.31(b),  the  Department  has  the 
authority  to  request  an  additional 
submission  at  any  time  during  the 
proceeding,  but  under  section  355.31(a], 
the  respondent's  right  to  submit  factual 
information  is  subject  to  certain  time 
limits  necessitated  by  statutory 
deadlines.  Although  the  statute  does  not 
require  it  the  Department  usually  does 
notify  respondents  of  deficiencies  in 
submissions. 

Sec.355J7(b) 

Comment-  Two  parties  suggest  that  as 
drafted,  this  paragraph  requires  the 
Department  to  use  as  best  information 
available  the  information  in  the  petition 
and  other  information  submitted  by 
domestic  interested  parties.  Because  this 
punitive  intent  is  not  supported  by 
section  776(c)  of  the  Act  the  regulation 
should  be  redrafted  to  permit  but  not 
require,  use  of  such  information.  For 
example,  the  regulation  might  also  refer 
to  information  submitted  by  other 
interested  parties  or  state  "may  include" 
rather  than  "includes."  Another  party 
believes  the  regulation  should  specify 
that  best  information  available  in  an 
administrative  review  cannot  include 
information  in  the  original  petition, 
because  the  last  sentence  of  section 
776(b)  limits  the  use  of  petition 
information  to  investigations  and 


because  the  Department  "should  always 
use  the  most  up-to-date  information 
available."  H.R.  Rep.  No.  317, 96th 
Cong.,  1st  Sess.  77  (1979). 

Department's  Position:  Paragraph  (b) 
is  intended  to  permit  rather  than 
require,  use  of  factual  information 
submitted  in  support  of  the  petition  as 
best  information  available.  To  make  this 
point  as  clear  as  possible,  we  have 
modified  the  paragraph  to  state  "may 
include"  rather  than  "includes." 

We  disagree  that  section  776(b] 
eliminates  the  Department's  authority  to 
use  information  submitted  in  support  of 
the  petition  as  best  information 
available  in  an  administrative  review. 
The  statute  merely  highlights  the 
possibilify  of  using  such  information 
during  an  investigation  without 
precluding  its  use  during  an 
administrative  review.  This 
interpretation  is  supported  by  the 
following  statement  in  the  legislative 
history:  'The  express  reference  in  the 
statute  to  the  use  of  information 
submitted  in  support  of  the  petition  as 
the  best  information  available  for 
purposes  of  final  determinations  in 
investigations  should  not  be  interpreted 
as  precluding  the  administering 
au^orify  fit>m  using  the  best 
information  available  for  purposes  of 
administrative  reviews."  ri.R.  Conf.  Rep. 
No.  1156, 98th  Cong.,  2d  Sess.  177  (1984). 

Sec.  355  J8 

Comment-  Several  parties  state  that 
the  time  limits  for  submission  of  case 
briefs  are  imreasonable  for  one  or  more 
of  the  following  reasons:  (1)  the 
Department  often  does  not  issue  its 
verification  reports  until  after  the  time 
limits  expire;  (2)  the  Department  often 
does  not  provide  information  under 
protective  order  until  shortly  before  or 
even  after  the  time  limits  expire;  (3) 
respondents  often  do  not  obtain 
disclosure  of  the  preliminary 
determination  or  results  of  review  until 
two  weeks  after  it  is  pubUshed  and.  at 
the  same  time,  they  may  be  preparing 
for  verification;  and  (4)  the  Department 
has  extended  the  time  limit  for 
submission  of  information  (for  example, 
in  cases  in  which  the  final  determination 
is  postponed)  to  a  date  after  the  time 
limit  for  submission  of  the  case  brief. 
The  unreasonable  time  limits  in 
paragraphs  (b)  and  (c)  make  it 
impossible  for  interested  parties, 
especially  domestic  interested  parties, 
to  comment  on  important  information  in 
the  record  of  the  proceeding. 

Three  of  these  parties  suggest  that  we 
delete  this  section  and  continue  the 
current  administrative  practice,  based 
on  S  355.34  of  the  existing  regulation,  of 


establishing  specific  deadlines  in  each 
proceeding.  Alternatively,  these  and 
other  parties  suggest  one  of  the 
following  modifications  in  this  section: 
(1)  measure  the  time  limit  for  the  case 
brief  from  the  date  of  release  of  the 
verification  report  (one  party  suggests  10 
days);  (2)  permit  separate  submission  of 
written  comments  on  the  verification 
report  not  later  than  15  days  before  the 
scheduled  date  for  the  final 
determination;  (3)  permit  submission  of 
written  comments  not  later  than  10  days 
after  submission  of  any  factual 
information;  and  (4)  permit  the 
Department  to  modify  any  of  the  time 
limits  for  submission  of  briefs.  One 
parfy  believes  that  the  Department 
should  distribute  more  evenly  the  time 
limits  for  case  and  rebuttal  briefs. 

One  party  believes  we  should  amend 
the  regulation  to  provide  for  submission 
of  written  comment  prior  to  the  date  of 
the  preliminary  determination  and  the 
case  brief. 

Several  parties  urge  the  Department  to 
permit  post-hearing  briefs.  They  believe 
such  briefs  are  necessary  to  cover  new 
arguments  brought  out  at  the  hearing,  to 
clarify  statements  made  at  the  hearing, 
and  to  provide  complete  answers  to 
questions  raised  by  the  Department  at 
the  hearing.  One  party  suggests  that  the 
Department  could  limit  the  length  of 
cuch  briefs  to  10  double-spaced  pages, 
as  the  Commission  does,  in  order  to 
ensure  that  the  arguments  are  concise 
and  selective. 

Regarding  paragraph  (b),  two  parties 
suggest  that  rather  than  requiring  all 
issues  relevant  to  the  final 
determination  or  results  of  review  to  be 
"presented  in  full"  in  the  case  brief,  the 
Department  should  require  all  such 
issues  to  be  identified  and,  to  the  extent 
not  previously  briefed,  presented  in  full. 
For  issues  previously  briefed,  the 
submitter  should  be  required  to 
reference  the  document  in  which  the 
argument  is  presented  in  full. 

Regarding  paragraph  (d),  one  parfy 
recommends  that  the  Department 
require  the  submitter  of  the  case  or 
rebuttal  brief  to  serve  a  copy  on  any 
U.S.  Government  agency  that  has 
submitted  a  case  brief. 

One  parfy  suggests  that  the 
Department  modify  paragraph  (e)  to 
permit  introduction  of  non-documentary 
exhibits  at  hearings. 

Department's  Position:  The 
Department  believes  that  the  time  limits 
in  this  section  will  provide  all  interested 
parties  a  reasonable  opportunity  to 
comment  on  the  record  of  the 
proceeding.  In  administrative  reviews, 
the  Department's  practice  is  to  conduct 
verifications  prior  to  the  scheduled  date 
of  the  preliminary  determination.  Tliis 


practice  allows  the  parties  to  the 
proceeding  sufficient  opportunify  for 
preparation  of  case  and  rebuttal  briefs 
after  they  have  obtained  access  to  the 
verification  report  and  all  factual 
information.  In  investigations,  the 
regulation  will  encourage  the 
Department  to  conduct  its  verification 
as  early  as  possible.  We  have  extended 
the  deadlines  for  submission  of  case  and 
rebuttal  briefs  in  investigations  in  order 
to  increase  the  likelihood  that  parUes 
will  be  able  to  comment  on  verification 
reports  or  other  factual  information  in 
those  briefs,  without  curtailing  the 
Department's  capabilify  of  considering 
and  addressing  the  parties'  comments  in 
the  final  determination.  Paragraph  (c) 
(proposed  paragraph  (b))  already 
contains  adequate  authorify  for  the 
Department  to  alter  the  time  limits  for 
submission  of  case  briefs  in  an 
investigation  to  cover  the  situations 
described  in  the  comments.  Paragraph 
(d)  (proposed  paragraph  (c)]  likewise 
permits  the  Department  as  appropriate, 
to  adjust  the  time  limit  for  submission  of 
rebuttal  briefs.  In  this  manner,  the 
regulation  ensures  that  the  Department 
retains  the  necessary  discretion  to 
establish  realistic  time  limits  in  any 
proceeding  in  which  the  normal  time 
Umits  are  too  short. 

The  regulation  does  not  limit 
submissions  of  written  argument  prior  to 
the  date  of  the  preliminary 
determination  or  after  that  date  and 
prior  to  the  submission  of  the  case  brief. 

Regarding  the  suggestion  that  the 
Department  permit  post-hearing  briefs, 
we  believe  the  case  and  rebuttal  briefs 
afford  each  parfy  to  the  proceeding 
ample  opportunify  to  address  the  issues 
and  comment  on  the  factual  information. 
Moreover,  under  paragraph  (0(3) 
(proposed  paragraph  (e)(3))  of  this 
section,  the  presiding  officer  at  the 
hearing  "may  question  any  interested 
parfy  or  witness  and  may  request 
interested  parties  to  present  additional 
written  argument."  These  procedures, 
we  believe,  eliminate  the  need  for  post- 
hearing  briefs  in  every  case,  particularly 
in  view  of  the  fact  that  ali  issues 
addressed  at  the  hearing  first  must  be 
addressed  in  the  case  or  rebuttal  brief. 

The  requirement  in  paragraph  (c) 
(proposed  paragraph  (b))  that  the  parfy 
"[sjeparately  present  in  full"  all 
arguments  which  the  party  wants  the 
Department  to  consider  in  the  final 
determination  or  final  results  of  review 
is  important  given  tRe  difficult  task  the 
Department  often  faces  at  that  late  date 
in  the  proceeding.  The  convenience  of 
having  all  arguments  consolidated  in  a 
few  submissions  outweighs  the 
additional  effort  required  of  the 
interested  parties.  If  necessary,  the 


interested  parfy  may  attach  to  the  case 
brief  as  appendices  the  relevant 
portions  of  sarUer  submissions  rather 
tjian  re-write  an  entire  argument 

We  agree  that  the  submitter  of  a  case 
or  rebuttal  brief  should  be  required  to 
serve  a  copy  of  the  Iwief  on  any  U.S. 
Government  agency  that  has  submitted 
a  case  brief.  Accordingly,  we  have 
modified  paragraph  (e)  (proposed 
paragraph  (d))  to  include  this 
requirement 

Regarding  introduction  of  exhibits  at 
hearings,  the  Department  has  not  found 
it  necessary  to  include  non-documentary 
exhibits  in  a  record  of  a  proceeding.  An 
interested  parfy  may  use  alternative 
means  of  explanation,  such  as  charts  or 
diagrams,  which  are  easily  incorporated 
into  the  official  and  public  record. 

We  note  that  we  have  revised 
paragraph  (a)  to  clarify  that  the 
Department  will  return  untimely 
submissions  to  the  submitter  with 
written  notice  stating  the  reasons  for 
return  of  the  document  in  question. 

We  also  note  that  we  have  added  a 
new  paragraph  (b),  which  concerns 
requests  for  hearings.  We  have  added 
this  paragraph  to  allow  sufilcient  time 
for  ail  parties  and  the  Department  to 
prepare  for  a  hearing. 

Sec.355J8(f) 

Note. — ^The  following  comments  were 
submitted  in  response  to  the  proposed  rule  on 
procedures  for  imposing  sanctjuns  for 
violation  of  an  antidumping  or  countervailing 
duty  protective  order. 

Comment  Two  parties  recommend 
that  the  Department  close  the 
administrative  hearings  in  antidumping 
and  countervailing  duty  proceedings 
when  necessary  to  permit  disclosure  of 
proprietary  information.  One  of  these 
parties  suggests  that  a  portion  of  the 
hearing  be  closed  only  when  all  parties 
to  the  investigation  consent.  The  other 
party  suggests  that  the  Department 
withhold  copies  of  the  transcript  from 
the  public  for  48  hours  to  permit  counsel 
to  delete  proprietary  information  from  it 
The  spontaneous  nature  of  testimony  at 
a  hearing  increases  the  risk  of  an 
inadvertent  disclosure  of  proprietaiy 
information.  Closed  hearings  would 
reduce  this  risk. 

Department's  Position:  Closing 
hearings  to  permit  the  discussion  of 
business  proprietary  information  is 
administratively  unfeasible.  Determining 
which  participants  have  access  to  each 
parfy's  information  under  protective 
order  and  excluding  those  who  do  not 
have  access  to  the  particular 
information  to  be  disclosed  would  lead 
to  excessive  loss  of  time,  even  assuming 
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it  could  be  ascertained  in  a  reasonable 
time. 

Indeed,  if  different  parties'  proprietary 
data  were  to  be  disclosed  at  various 
times  during  the  hearing,  individuals 
would  likely  be  permitted  to  attend  or 
be  barred  from  die  proceeding  at 
particular  times,  depending  on  whether 
or  not  they  have  access  to  the  data 
under  protective  order.  Furthermore, 
special  arrangements  would  be 
necessary  to  grant  the  court  reporter 
access  to  the  information  under 
protective  order,  and  sanitized  versions 
of  the  hearing  transcript  perhaps  in 
multiple  versions,  would  need  to  be 
created,  at  substantial  cost  to  the 
Department.  For  these  reasons,  the 
Department  has  consistently  denied 
requests  to  close  hearings.  Furthermore, 
we  have  never  encountered  a  situation 
where  an  issue  could  not  be  addressed 
at  a  hearing  without  disclosing 
proprietary  data. 

We  note  that  we  have  modified 
paragraph  (f)  (proposed  paragraph  (e)) 
to  provide  that  hearings  ordinarily  will 
be  held  seven  days  (instead  of  14  days) 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs  in  an  administirative 
review.  We  also  have  modified 
paragraph  (f)(3)  (proposed  paragraph 
(e)(3))  to  clarify  that  parties  may  submit 
additional  written  argument  only  at  the 
Department's  request 

Sec.  355  J9 

Comment-  Two  parties  believe  that 
the  time  limits  for  submission  of 
additional  subsidy  allegations  (5  355.31) 
and  the  time  frame  for  considering 
additional  subsidy  practices  discovered 
by  the  Department  should  be  consistent 
TTiey  recommend  that  the  Department 
adopt  the  standard  in  S  355.39{a]  ("if  the 
Secretary  concludes  that  sufficient  time 
remains  *  *  *")  because  it  is  reasonable 
and  practical. 

Regarding  deferral  of  examination  of 
a  subsidy  (paragraph  (b)),  two  parties 
would  limit  the  Department's  discretioa 
because  the  Department's  decision  to 
defer  consideration  might  mean  the 
difference  between  a  de  minimis  and  an 
above  de  minimis  rate  of  subsidization 
and  might  significantly  affect  the 
Commission's  determination  of  injury. 
These  parties  would  modify  paragraph 
(b)  to  provide  that  the  Department  could 
either  (1)  declare  the  investigation 
"extraordinarily  compbcated"  under 
§  355.15(b)  when  the  newly-discovered 
practice  could  significantiy  affect  the 
outcome  of  the  investigation  or  (2)  find 
that  "extraordinary  circumstances" 
justify  postponement  when  the 
Department  concludes  that  insufficient 
time  remains  in  the  investigation  for 


even  a  preliminary  analysis  of  the 
newly-discovered  practices. 

Another  party  suggests  that  we 
expand  this  section  to  describe  how  the 
Department  would  investigate  a  subsidy 
practice  discovered  during  an 
antidimiping  investigation.  The 
Department  would  be  required  either  to 
examine  the  subsidy  practice  in  an 
ongoing  countervailing  duty  proceeding. 
or,  if  there  is  no  such  proceeding,  to 
inform  petitioners  in  Uie  antidumping 
case  how  to  file  a  countervailing  duty 
petition. 

Department's  Position:  Regarding  the 
time  limit  for  submission  of  additional 
subsidy  allegations,  see  the 
Department's  position  on  S  355.31(c). 
In  considering  whether  "sufficient 
time  remains"  to  investigate  an 
additional  subsidy  practice,  the 
Department  would  take  into  account  the 
potential  significance  of  the  additional 
subsidy  to  the  outcome  of  the 
investigation  and  would,  if  appropriate, 
declare  the  investigation 
"extraordinarily  complicated"  under 
S  355.15(b).  The  Depculment  would 
apply  the  criteria  specified  in 
S  355.15(b)(2)  in  making  this  decision 
under  that  section.  It  is  not  necessary  to 
modify  S  355.39  to  provide  authority  for 
the  Department  to  do  what  i  355.15(b) 
already  authorizes  the  Department  to 
do.  There  is  no  authority  to  postpone  the 
final  determination  on  the  basis  of 
"extraordinary  drctmistances,"  as 
suggested  by  the  comment 

Similarly,  it  would  add  nothing  to  the 
regulation  to  include  in  8  355.39  a 
statement  describing  how  the 
Department  would  investigate  a  subsidy 
practice  discovered  during  an 
antidumping  investigation.  These 
regulations  adequately  describe  the 
requirements  for  the  initiation  and 
conduct  of  a  countervailing  duty 
investigation,  as  well  as  limitations  on 
the  Department's  use  of  proprietary 
information. 

List  of  Subjects  In  19  CFR  Part  355 

Business  and  industry.  Foreign  trade. 
Imports,  Trade  practices. 

Date:  December  2. 1988. 

Ian  W.  Mans. 

Assistant  Secretary  for  Import 
Administration. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  Part  355  is  revised  to 
read  as  follows: 

PART  355— COUNTERVAIUNQ  DUTIES 
Subpart  A— Scope  end  Dennltlone 

355.1  Scope. 

355.2  Definitions. 


Cam 

355.3  Record  of  proceedings. 

355.4  Public,  proprietary,  privilegc^d,  and 
classified  information. 

355.5  Library  of  foreign  subsidy  practices 
and  countervailing  measures. 

355.6  TradeandTariff  Actof  1984— 
effective  date. 

355.7  De  minimis  net  subsidies  disregarded. 

Subpart  B— Countervailing  Duty 
Procedures 

355.11  Self-initiation. 

356.12  Petition  requirements. 

355.13  Determination  of  sufficiency  of 
petition. 

355.14  Request  for  exclusion  from 
countervailing  duty  order. 

355.15  Preliminary  determination. 

355.16  Critical  circumstances  findings. 

355.17  Termination  of  investigation. 

355.18  Suspension  of  investigation. 

355.19  Violation  of  agreement 

355.20  Final  determination. 

355.21  Countervailing  duty  order. 

355.22  Administrative  review  of  orders  and 
suspension  agreements. 

355.23  Provisional  measures  deposit  cap. 

355.24  Interest  on  certain  overpayments  and 
underpayments. 

355.25  Revocation  of  orders:  termination  of 
suspended  investigation. 

Subpart  C— Information  and  Argument 

355.31  Submission  of  factual  information. 

355.32  Request  for  proprietary  treatment  of 
information. 

355.33  Information  exempt  from  disclosure. 

355.34  Disclosure  of  proprietary  information 
under  administrative  protective  order. 

355.35  Ex  parte  meeting. 

355.36  Verification  of  information. 

355.37  Best  information  available. 

355.38  Written  argument  and  hearings. 

355.39  Subsidy  practice  discovered  during 
investigation  or  review. 

Subpart  D— Quota  Ctieese  Subsidy 

355.41  DeHnition  of  "sulMidy." 

355.42  Annual  list  and  quarterly  update. 

355.43  Determination  upon  request 

355.44  Complaint  of  price-undercutting  by 
subsidized  imports. 

355.45  Access  to  information. 
ANNEX  I — List  of  countries  under  the 

Agreement 
ANNEX  n— Time  limits  for  submissions 

specified  in  this  part. 
Authority:  The  authority  for  Part  355, 
except  as  otherwise  noted  below,  is  5  U.S.C. 
301: 19  U.S.C.  1303;  19  U.S.a  2501  note;  Title 
VII  of  the  Tariff  Act  of  1930  (19  U.S.C 
SubtiUe  rV,  Parts  Q.  m.  and  TV),  as  amended 
by  Tide  I  of  the  Trade  Agreements  Act  of 
1979,  Pub.  L  No.  96-39, 93  Stat  150;  section 
221  and  Title  VI  of  the  Trade  and  Tariff  Act 
of  1984.  Pub.  L  No.  98-573.  98  Stat.  2948;  and 
Title  XVUL  Subtitie  a  Chapter  3,  of  the  Tax 
Reform  Act  of  1986.  Pub.  L.  No.  99-614. 100 
Stat  2085,  2919  (October  22, 1986). 

The  authority  for  1 355.12(h)  is  section  650 
of  Pub.  L.  No.  9a-181  (November  Sa  1983), 
which  added  sections  702(b)(3).  703(b)(2),  and 


708  to  the  Tariff  Act  of  193a  19  U.S.C. 
1671a(b)(3),  1671b(b)f2).  and  1671g. 

The  authority  for  {  8  355.41  through  355.46  is 
section  702  of  the  Trade  Agreements  Act  of 
1979, 19  U.S.C.  1202  note. 

Subpart  A— Scope  and  DeflnltkMM 

S355.1    Scope. 

This  part  sets  forth  procedures  and 
rules  applicable  to  proceedings  under 
section  303  and  Titie  VII  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1303 
and  1671-1677(h))  (the  "Act"),  relating  to 
the  imposition  of  countervailing  duties, 
and  under  section  702  of  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  1202 
note)  ('Trade  Agreements  Act"), 
relating  to  subsidies  on  quota  cheese. 
This  part  incorporates  the  regulatory 
changes  made  pursuant  to  Title  VI  of  the 
Trade  and  Tariff  Act  of  1984  (Pub.  L  No. 
98-573;  October  30, 1984)  and  Title 
XVIII.  Subtitle  B,  Chapter  3  of  die  Tax 
Reform  Act  of  1986,  Pub.  L.  No.  99-514 
(October  22, 1986).  Certain  portions  of 
the  regulations  in  this  part  do  not  apply 
to  proceedings  under  section  303  of  the 
Act  in  the  case  of  the  merchandise  fi'om 
a  country  that  is  not  a  "country  under 
the  Agreement,"  as  defined  in  section 
701(b)  of  the  Act,  and  also  is  not  entitled 
to  an  injury  test  under  section  303  of  the 
Act  for  the  merchandise.  Specifically, 
for  such  proceedings  under  section  303: 

(a)  No  determination  by  the 
Commission  under  section  703(a),  704.  or 
705(b)(1)  of  the  Act  is  required; 

(b)  No  investigation  may  be 
suspended  by  the  Secretary  under 
section  704(c)  of  the  Act  and  S  355.18(b): 

(c)  No  finding  of  critical 
circumstances  may  be  made  by  the 
Secretary,  under  S  355.16;  and 

(d)  If  an  allegation  or  factual 
information  regarding  injury  and 
subsidies  is  required  by  this  part  only 
an  allegation  or  factual  information 
regarding  subsidies  is  required. 

{355,2    DeflnMone. 

(a)  Act  "Act"  means  the  Tariff  Act  of 
1930,  as  amended. 

(b)  Agreement  "Agreement"  means 
the  "Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
JOdn  of  the  General  Agreement  on 
Tariffs  and  Trade."  that  is.  the  Subsidies 
Code,  and  any  amendments  accepted  by 
the  United  States. 

(c)  Commission.  "Commission"  means 
the  United  States  International  Trade 
Conunission. 

(d)  Country.  "Country"  means  a 
foreign  country  or  a  political 
subdivision,  dependent  territory,  or 
possession  of  a  foreign  country,  and 
may  include  an  association  of  two  or 
more  foreign  countries,  political 
subdivisions,  dependent  territories,  or 


possessions  of  foreign  countries  in  a 
customs  luiion  outside  the  United  States. 

(e)  Customs  Service.  "Customs 
Service"  means  the  United  States 
Customs  Service  of  the  United  States 
Department  of  the  Treasiuy. 

(f)  Department  "Department"  means 
the  United  States  Department  of 
Conmierce. 

(g)  Factual  information.  "Factual 
information"  means: 

(1)  Initial  and  supplemental 
questionnaire  responses; 

(2)  Data  or  statements  of  facts  in 
support  of  allegations: 

(3)  Other  data  or  statements  of  facts; 
and 

(4)  Doctmientary  evidence. 

(h)  Industry.  "Industry"  means  the 
producers  in  the  United  States 
collectively  of  the  like  product  except 
those  producers  in  the  United  States 
that  the  Secretary  excludes  under 
section  771(4)(B)  of  the  Act  on  the 
grounds  that  they  are  also  importers  (or 
are  related  to  importers,  producers,  or 
exporters)  of  the  merchandise.  Under 
section  771{4)(C)  of  the  Act,  an 
"industry"  may  mean  producers  in  the 
United  States,  as  defined  above  in  this 
paragraph,  in  a  particular  market  in  the 
United  States  if  such  producers  sell  all 
or  almost  all  of  their  production  of  the 
like  product  in  that  market  and  if  the 
demand  for  the  like  product  in  that 
market  is  not  supplied  to  any  substantial 
degree  by  producers  of  the  like  product 
located  elsewhere  in  the  United  States. 

(i)  Interested  party.  "Interested  party" 
means:  "" 

(1)  A  producer,  exporter,  or  United 
States  importer  of  the  merchandise,  or  a 
trade  or  business  association  a  majority 
of  the  members  of  which  are  importers 
of  the  merchandise: 

(2)  The  government  of  the  country  in 
which  the  merchandise  is  produced  (the 
affected  country); 

(3)  A  producer  in  the  United  States  of 
the  like  product  or  seUer  (other  than  a 
retailer)  in  the  United  States  of  the  like 
product  produced  in  the  United  States; 

(4)  A  certified  or  recognized  imion  or 
group  of  workers  which  is 
representative  of  the  industry  or  of 
sellers  (other  than  retailers)  in  the 
United  States  of  the  like  product 
produced  in  the  United  States: 

(5)  A  trade  or  business  association  a 
majority  of  the  members  of  which  are 
producers  in  the  United  States  of  the 
Like  product  or  sellers  (other  than 
retailers)  in  the  United  States  of  the  like 
product  produced  in  the  United  States: 
or 

(6)  An  association  a  majority  of  the 
members  of  which  are  interested  parties, 
as  defined  in  paragraph  (i)(3),  (i)(4),  or 
(i)(5)  of  tbds  section. 


(j)  Investigation.  An  "investigation" 
begins  on  the  date  of  pubhcation  of 
notice  of  initiation  of  investigation  and 
ends  on  the  date  of  pubhcation  of  the 
earliest  of  (1)  notice  of  termination  of 
investigation,  (2)  notice  of  rescission  of 
investigation,  (3)  notice  of  a  negative 
determination  that  has  die  effect  of 
terminating  the  proceeding,  or  (4)  an 
order. 

(k)  The  merchandise.  "The 
merchandise"  means  the  class  or  kind  of 
merchandise  imported  or  sold,  or  likely 
to  be  sold,  for  importation  into  the 
United  States,  that  is  the  subject  of  the 
proceeding. 

(1)  Party  to  the  proceeding.  "Party  to 
the  proceeding"  means  any  interested 
party,  within  the  meaninj?  of  paragraph 
(i)  of  this  section,  which  actively 
participates,  through  written 
submissions  of  factual  information  or 
written  argument  in  a  particular 
decision  by  the  Secretary  subject  to 
judicial  review.  Participation  in  a  prior 
reviewable  decision  wili  not  confer  on 
any  interested  party  "pdrry  to  the 
proceeding"  status  in  a  K^ibsequent 
decision  by  the  Secretary  subject  to 
judicial  review. 

(m)  Person.  "Person"  includes  any 
"interested  party"  as  well  as  any  other 
individual,  enterprise,  or  entity,  as 
appropriate. 

(n)  Proceeding.  A  "proceeding"  begins 
on  the  date  of  the  filing  of  a  petition, 
publication  of  notice  of  iniuation  under 
S  355.11,  or  pubhcation  of  notice  of 
initiation  under  S  355.22(i)  if  the  review 
is  of  the  merchandise  subject  to  an 
understanding  or  other  kind  of 
agreement  accepted  S  355.17(b),  and 
ends  on  the  date  of  publication  of  the 
earliest  of  notice  of  (1)  dismissal  of 
petition,  (2)  rescission  of  initiation.  (3) 
termination  of  investigation,  (4)  a 
negative  determination  that  has  the 
effect  of  terminating  the  proceeding.  (5) 
revocation  of  an  order,  or  (6) 
termination  of  a  suspended 
investigation. 

(o)  Producer;  production.  "Producer" 
means  a  manufacturer  or  producer. 
"Production"  means  manufacture  or 
production. 

(p)  Sale:  likely  sale.  A  "sale"  includes 
a  contract  to  seU  and  a  lease  that  is 
equivalent  to  a  sale.  A  "likely  sale" 
means  a  person's  irrevocable  offer  to 
seU. 

(q)  Secretary.  "Secretary"  means  die 
Secretary  of  Commerce  or  a  designee. 
The  Secretary  has  delegated  to  the 
Assistant  Secretary  for  Import 
Administi-ation  the  authority  to  make 
final  determinations  under  SS  35S.18(i). 
355.20,  and  355.22(i).  The  Deputy 
Assistant  Secretaries  for  import 
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Adminifltratioa.  Investigations,  and 
Compliance  have  other  delegated 
authority  relating  to  countervailing 
duties. 

§355.3    Record  Of  procMdIngs. 

(a)  Official  record.  The  Secretary  will 
maintain  in  the  Import  Administration 
Central  Records  Unit,  at  the  location 
stated  in  §  355.31(d].  an  official  record  of 
each  proceeding.  The  Secretary  will 
include  in  the  record  all  factual 
information,  written  argument  or  other 
material  developed  by,  presented  to.  or 
obtained  by  the  Secretary  during  the 
course  of  the  proceeding  which  pertains 
to  the  proceeding.  The  record  will 
include  government  memoranda 
pertaining  to  the  proceeding, 
memoranda  of  ex  parte  meetings, 
determinations,  notices  published  in  the 
Federal  Re^ster,  and  transcripts  of 
hearings.  T^e  record  will  not  include 
any  factual  information,  written 
argument  or  other  material  which  is  not 
timely  filed  or  which  the  Secretary 
retimis  to  the  submitter  under 

S5  355.31(b)(2).  355.32(d),  355.32(g),  or 
355.34(c).  The  record  will  contain 
material  that  is  public,  proprietary, 
privileged,  and  classified.  For  purposes 
of  section  516Afb)(2)  of  the  Act  the 
record  is  the  official  record  of  each 
judicially  reviewable  segment  of  the 
proceeding. 

(b)  Public  record  The  Secretary  will 
maintain  in  the  Central  Records  Unit  a 
public  record  of  each  proceeding.  The 
record  will  consist  of  all  material 
described  in  paragraph  (a)  of  this 
section  that  the  Secretary  decides  is 
public  information  within  the  meaning 
of  S  355.4(a),  governmental  memoranda 
or  portions  of  memoranda  that  the 
Secretary  decides  may  be  disclosed  to 
the  general  public,  plus  pubMc  versions 
of  all  deterrninations,  notices,  and 
ti-anscripts.  The  public  record  will  be 
available  to  the  pubhc  for  inspection 
and  copying  in  the  Central  Records  Unit 
[see  S  355.31(d)).  The  Secretary  will 
charge  an  appropriate  fee  for  providing 
copies  of  documents. 

(c)  Protection  of  records.  Unless 
ordered  by  the  Secretary  or  required  by 
law,  no  record  or  portion  of  a  record  wrtll 
be  removed  from  the  Department 

S35S4   Puble,propitotary,prtvll«9Ml,and 
dassmed  bifomurtlon. 

(a)  Public  information.  The  Secretary 
normally  will  consider  the  following  to 
be  public  information: 

(1)  Factual  information  of  a  type  that 
has  been  published  or  otherwise  made 
available  to  the  public  by  the  person 
submitting  it 


(2)  Factual  information  that  is  not 
designated  proprietary  by  the  person 
submitting  it 

(3)  Factual  information  which. 
alUiough  designated  proprietary  by  the 
person  submitting  it  is  in  a  form  which 
cannot  be  associated  wnth  or  otherwise 
used  to  identify  activities  of  a  particular 
person; 

(4)  Publicly  available  laws, 
regulations,  decrees,  orders,  and  other 
official  documents  of  a  country, 
including  English  translations;  and 

(5)  Written  argument  relating  to  the 
proceeding  that  is  not  designated 
proprietary. 

(b)  Proprietary  information.  The 
Secretary  normally  will  consider  the 
following  factual  information  to  be 
proprietary  information,  if  so  designated 
by  the  submitter 

(1)  Btisiness  or  trade  secrets 
concerning  the  nature  of  a  product  or 
production  process; 

(2)  Production  costs  (but  not  the 
identity  of  the  production  components 
unless  a  particular  component  is  a  trade 
secret); 

(3)  Distiibution  costs  (but  not 
channels  of  distribution); 

(4)  Terms  of  sale  (but  not  terms  of  sale 
offered  to  the  public); 

(5)  Prices  of  individual  sales.  Ukely 
sales,  or  other  offers  (but  not  (i) 
components  of  prices,  such  as 
transportation,  if  based  on  published 
schedules,  (ii)  dates  of  sale,  (iii)  product 
descriptions  except  as  described  in 
paragraph  (b)(1).  or  (iv)  order  numbers); 

(6)  The  names  of  particular  customers, 
distributors,  or  suppliers  (but  not 
destination  of  sale  or  designation  of 
type  of  customer,  distributor,  or  suppUer. 
unless  the  destination  or  designation 
would  reveal  the  name): 

(7)  The  exact  amounts  of  the  gross  or 
net  subsidies  received  and  used  by  a 
person  (but  not  descriptions  of  the 
operations  of  the  subsidies,  or  the 
amount  if  included  in  official  public 
statements  or  pubhshed  documents); 

(8)  The  names  of  particular  persons 
from  whom  proprietary  information  was 
obtained:  and 

(9)  Any  other  specific  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter. 

(c)  Privileged  information.  The 
Secretary  will  consider  information 
privileged  if.  based  on  principles  of  law 
concerning  privileged  information,  the 
Secretary  decides  that  the  information 
should  not  be  released  to  the  pubUc  or 
to  parties  to  the  proceeding. 

(d)  Classified  information.  Classified 
inf ormatioa  is  information  that  is 
classified  und^  Executive  Order  No. 


12356  of  April  2. 1982  (43  FR  28949)  or 
successor  executive  order,  if  applicable. 

§386J    UbraryofforalgnMiMldy 
practlcM  and  countervailing  mMsure*. 

The  Secretary  will  maintain  in  the 
Central  Records  Unit  a  Ubrary  of  pubUc 
information  relating  to  all  foreign 
subsidy  practices  and  countervaihng 
measures  that  are  known  to  the 
Secretary,  whether  or  not  the  subject  of 
a  proceeding.  The  Secretary  will  make 
documents  in  the  library  available  to  the 
public  and  will  diaige  an  appropriate 
fee  for  providing  copies  of  documents. 
For  furdier  information,  contact  the 
Central  Records  Unit  at  the  location 
stated  in  i  355.31(d). 

i995.6  Trad*  and  Tariff  Act  of  1904- 


In  accordance  with  section  626  of  the 
Trade  and  Tariff  Act  of  1984  (Pub.  L  No. 
98-673)  (for  purposes  of  this  subpart, 
referred  to  as  "the  1984  Act"),  the 
amendments  to  the  Act  made  by  Tide  VI 
of  the  1984  Act  are  deemed  effective  as 
follows: 

(a)  Except  as  provided  in  paragraphs 
(b).  (c).  and  (d)  of  this  section,  all 
amendments  made  by  Tide  VI  of  the 
1984  Act  which  affect  authorities 
administered  by  the  Secretary  are 
effective  on  October  30, 1984. 

(b)  Amendments  made  by  sections 
602.  611,  612,  and  620  of  the  1984  Act 
which  affect  authorities  administered  by 
the  Secretary  take  effect  immediately 
with  respect  to  all  investigations  and 
administrative  reviews  begim  on  or  after 
October  30. 1984. 

(c)  Amendments  made  by  section  623 
of  the  1964  Act  regarding  judicial 
review,  apply  with  respect  to  civil 
actions  penchng  on.  or  filed  on  or  after, 
October  3a  1984. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  Secretary  may  implement  the 
amendments  of  the  1984  Act  at  a  date 
later  than  October  30, 1984,  if  the 
Secretary  determines  that 
implementation  in  accordance  with 
paragraphs  (a)  or  (b)  of  this  section 
would  prevent  the  Department  from 
complying  with  other  requirements  of 
law. 

9355.7    Da  minimis  net  subsidies 


For  purposes  of  this  part  the 
Secretary  will  disregard  any  aggregate 
net  sub^y  that  the  Secretary 
determines  is  less  than  0.5%  ad  valorem, 
or  the  equivalent  specific  rate. 


Subpart  B— Countorvalling  Duty 
ProcodurM 

(355.11    Self-lnltlation. 

(a)  In  general.  (1)  If  the  Secretary 
determines  from  available  information 
that  an  investigation  is  warranted  with 
respect  to  the  merchandise,  the 
Secretary  will  initiate  an  investigation 
and  pubUsh  in  the  Federal  Register 
notice  of  "Initiation  of  Countervailing 
Duty  Investigation."  The  Secretary  will 
pubUsh  the  notice  only  after  providing 
the  government  of  the  affected  country 
an  opportunity  for  consultation  to  the 
extent  required  by  Article  3(1)  of  the 
Agreement  or  by  a  substantially 
equivalent  obligation. 

(2)  The  notice  will  include: 

(i)  A  description  of  the  merchandise, 
after  consultation  as  appropriate  with 
the  Commission; 

(ii)  The  name  of  the  countiy  hi  which 
the  merchandise  is  produced  and,  if  the 
merchandise  is  imported  from  a  country 
other  than  that  in  which  it  is  produced, 
the  name  of  the  intermediate  country; 
and 

(iii)  A  simmiary  of  the  available 
information  that  would,  if  accurate, 
support  the  imposition  of  countervailing 
duties. 

(b)  Information  provided  to  the 
commission.  If  the  merchandise  is  fiY)m 
a  country  entitled  to  an  injury  test  for 
the  merchandise,  the  Secretary  will 
notify  the  Commission  at  the  time  of 
initiation  of  the  investigation  and  will 
make  available  to  it  and  to  its 
employees  direcdy  involved  in  the 
proceeding  all  information  upon  which 
the  Secretary  based  the  initiation  and 
which  the  Commission  may  consider 
relevant  to  its  injury  determinations. 

1 355.12    Petttton  raqulrements. 

(a)  In  general.  Any  interested  party, 
as  defined  in  paragraph  (i)(3],  (i)(4}, 
(i)(5),  or  (i)(6)  of  S  355.2,  may  file  on 
behalf  of  an  industry  a  petition  under 
this  section  requesting  the  imposition  of 
countervailing  duties  equal  to  the 
alleged  subsidy,  if  that  person  has 
reason  to  beheve  that 

(1)  A  subsidy  is  being  provided  with 
respect  to  the  merchandise,  and 

(2)  If  the  merchandise  is  from  a 
country  entitied  to  an  injury  test  for  the 
merchandise,  an  industry  is  materially 
injured,  is  threatened  with  material 
injury,  or  its  estabUshment  is  materially 
retarded  by  the  merchandise. 

Factual  information  in  the  petition 
shall  be  certified,  as  provided  in 
S  355.31(i). 

(b)  Contents  of  petition.  The  petition 
shall  contain  the  following,  to  the  extent 
reasonably  available  to  the  petitioner 


(1)  The  name  and  address  of  the 
petitioner  and  any  person  the  petitioner 
represents; 

(2)  The  identity  of  the  industry  on 
behalf  of  which  the  petitioner  is  filing, 
including  the  names  and  addresses  of 
other  persons  in  the  industry  (if 
numerous,  provide  information  at  least 
for  persons  that,  based  on  publicly 
available  information,  individually 
accounted  for  two  percent  or  more  of  the 
industry,  in  terms  of  sales  or  production 
levels,  during  the  most  recent  12-montii 
period); 

(3)  A  statement  indicating  whether  the 
petitioner  has  filed  for  import  relief 
under  sections  337  or  732  of  tiie  Act  (19 
U.S.C.  1337  or  1673a),  sections  201  or  301 
of  die  Trade  Act  of  1974  (19  U.S.C.  2251 
or  2411),  or  section  232  of  the  Trade 
Expansion  Act  of  1962  (19  U.S.C.  1862) 
widi  respect  to  the  merchandise; 

(4)  A  detailed  description  of  die 
merchandise  that  defines  the  requested 
scope  of  the  investigation,  including 
technical  characteristics  and  uses  of  the 
merchandise,  and  its  current  U.S.  tariff 
classification  number; 

(5)  The  name  of  the  countiy  in  which 
the  merchandise  is  produced  and,  if  the 
merchandise  is  imported  fit)m  a  country 
other  than  that  in  which  it  is  produced, 
the  name  of  the  intermediate  country; 

(6)  The  names  and  addresses  of  each 
person  the  petitioner  believes  benefits 
from  the  subsidy  and  exports  the 
merchandise  to  the  United  States  and 
the  proportion  of  total  exports  to  the 
United  States  which  each  person 
accounted  for  during  the  most  recent  12- 
month  period  (if  numerous,  provide 
information  at  least  for  persons  that 
based  on  pubUdy  available  information, 
individually  accounted  for  two  percent 
or  more  of  the  exports); 

(7)  The  alleged  subsidy  and  factual 
information  (particularly  documentary 
evidence)  relevant  to  the  alleged 
subsidy,  including  the  authority  under 
which  it  is  provided,  the  manner  in 
which  it  is  paid,  and  the  value  of  the 
subsidy  to  producers  or  exporters  of  the 
merchandise; 

(8)  If  the  petitioner  alleges  an 
upstream  subsidy  under  section  771A  of 
the  Act,  factual  information  regarding: 

(i)  Domestic  subsidies  described  in 
section  771(5)  of  the  Act  that  die 
government  of  the  affected  country 
provides  to  the  upstream  supplier; 

(ii)  The  competitive  benefit  the 
subsidies  bestow  on  the  merchandise; 
and 

(iii)  The  significant  effect  the 
subsidies  have  on  the  cost  of  producing 
the  merchandise; 

(9)  The  volume  and  value  of  the 
merchandise  during  the  most  recent 
two-year  period  and  any  other  recent 
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period  that  the  petitioner  beUeves  to  be 
more  representative  or,  if  the 
merchandise  was  not  imported  during 
the  two-year  period,  information  as  to 
the  likelihood  of  its  sale  for  importation; 

(10)  The  name  and  address  of  each 
person  the  petitioner  believes  imports 
or,  if  there  were  no  importations,  is 
likely  to  import  the  merchandise; 

(11)  If  the  merchandise  is  fit)m  a 
countiy  entiUed  to  an  injury  test  for  the 
merchandise,  factual  information 
regarding  material  injury,  threat  of 
material  injury,  or  material  retardation, 
as  described  in  19  CFR  S  S  207.11  and 
207,26; 

(12)  If  the  petitioner  alleges  "critical 
circumstances"  under  §  355.16.  factual 
information  regarding: 

(!)  Material  injury  which  is  difficult  to 
repair; 

(ii)  Massive  imports  in  a  relatively 
short  period;  and 

(iii)  An  export  subsidy  inconsistent 
with  the  Agreement  and 

(13)  Any  other  factual  information  on 
which  the  petitioner  relies. 

(c)  Simultaneous  filing  with  the 
Commission.  If  the  merchandise  is  from 
a  country  entitied  to  an  injury  test  for 
the  merchandise,  the  petitioner  must  file 
a  copy  of  the  petition  with  the 
Commission  and  the  Secretary  on  the 
same  day  and  so  certify  in  submitting 
the  petition  to  the  Secretary. 

(d)  Proprietary  status  of  information. 
The  Secretary  will  not  consider  any 
factual  information  for  which  the 
petitioner  requests  proprietary  treatment 
unless  the  petitioner  meets  the 
requirements  of  S  355.32. 

(e)  Amendment  of  petition.  The 
Secretary  will  allow  timely  amendment 
of  the  petition.  If  the  merchandise  is 
from  a  country  entitied  to  an  injiuy  test 
for  the  merchandise,  the  petitioner  must 
file  an  amendment  with  the  Commission 
and  the  Secretary  on  the  same  day  and 
so  certify  in  submitting  the  amendment 
to  the  Secretary.  The  timeliness  of  new 
allegations  is  controlled  under  S  355.31. 

(f)  Where  to  file;  time  of  filing;  format 
and  number  of  copies.  The  requirements 
of  S  355.31(d),  (e),  and  (0  apply  to  tiiis 
section. 

(g)  Notification  of  affected  country's 
representative.  Upon  receipt  of  a 
petition,  the  Secretary  will  deliver  a 
pubhc  version  of  the  petition,  as 
described  in  {  355.31(e)(2).  to  a 
representative  in  Washington,  DC,  of  the 
government  of  the  affected  country. 

(h)  Petition  based  upon  derogation  of 
an  international  undertaking  on  official 
export  credits.  In  addition  to  the  other 
requirements  of  this  section,  if  the  sole 
basis  of  a  petition  is  the  derogation  of 
an  international  undertaking  on  official 
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export  credits,  the  Secretary  will 
immediately  notify  the  Secretary  of  the 
Treasury  of  the  filing.  The  petitioner 
shall  file  a  copy  of  the  petition  with  the 
Secretary  of  the  Treasury  and  the 
Secretary  on  the  same  day  and  so 
certify  in  submitting  the  petition  to  the 
Secretary. 

(i)  AasisUmce  to  small  businesses; 
additional  information. 

(1)  The  Secretary  will  provide 
technical  assistance  to  eligible  small 
businesses,  aa  defined  in  section  339  of 
the  Act  to  enable  them  to  prepare  and 
file  petitions.  The  Secretary  may  deny 
assistance  if  the  Secretary  concludes 
that  the  petition,  if  filed,  could  not 
satisfy  the  requirements  of  S  355.13. 

(2)  For  additional  information 
concerning  petitions,  contact  the  Deputy 
Assistant  Secretary  for  Investigations, 
Import  Administration,  International 
Trade  Administration,  Room  B009,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  N.W., 
Washington,  D.C.  20230;  (202)  377-5497. 

(j)  Limitation  on  communication 
before  initiation. 

(1)  Except  as  provided  in  paragraph 
(jH2)  of  this  section,  before  the  Secretary 
decides  whether  to  initiate  an 
investigation,  the  Secretary  will  not 
accept  from  an  interested  party,  as 
defined  in  paragraph  (i)(l)  or  (i)(2)  of 

S  355.2,  oral  or  written  communication 
regarding  a  petition  except  inquiries 
concerning  the  status  of  tfie  proceeding. 

(2)  TTie  Secretary  will  provide  the 
government  of  the  affected  country  an 
opporttmity  for  consultation  to  the 
extent  required  by  Article  3(1)  of  the 
Agreement  or  by  a  substantially 
equivalent  obligation. 

(The  information  collection  requirements 
contained  in  paragraph  (b)  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0625-0148.) 

S  355.13    Determiiwlion  Of  sufficiency  of 
petition. 

(a)  Determination  of  sufficiency.  Not 
later  than  20  days  after  a  petition  is  filed 
under  i  355.12.  the  Secretary  will 
determine  whether  the  petition  properly 
alleges  the  basis  on  w^ch  a 
countervailing  duty  may  be  imposed 
under  section  701(a]  of  the  Act.  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations, 
and  is  filed  by  an  interested  party  as 
defined  in  paragraph  {i](3).  (i)(4).  (i)(S]. 
or  (i)(6)  of  S  355.2. 

(b)  Notice  of  initiation.  If  the 
Secretary  determines  that  the  petition  is 
sufficient  under  paragraph  (a)  of  this 
section,  the  Secretary  will  initiate  an 
investigation  and  publish  in  the  Federal 
Register  notice  of  "Initiation  of 
Countervailing  Duty  Investigation."  The 


notice  will  include  the  information 
described  in  {  355.11(a)(2).  If  the 
merchandise  is  from  a  cotmtry  entitled 
to  an  injury  test  for  the  merchandise,  the 
Secretary  will  notify  the  Commission  at 
the  time  of  initiation  of  the  investigation 
and  will  make  available  to  it  and  to  its 
employees  directly  involved  in  the 
proceeding  all  infonnation  upon  which 
the  Secretary  based  the  initiation  and 
which  the  Commission  may  consider 
relevant  to  its  injury  determinations, 
(c)  Insufficiency  of  petition.  If  the 
Secretary  determines  that  a  petition  is 
insufficient  under  paragraph  (a)  of  this 
secticn.  the  Secretary  will  dismiss  the 
petition  in  whole  or  in  part  and,  if 
appropriate,  terminate  the  proceeding, 
llie  Secretary  will  notify  the  petitioner 
in  writing  of  the  reasons  for  dismissal 
notify  the  Commission  of  the  dismissal 
if  appropriate,  and  publish  in  the 
Federal  Register  notice  of  "Dismissal  of 
Countervailing  Duty  Petitioa" 
summarizing  the  reasons  for  dismissal 

S  35S.14    Request  for  eiduslon  from 
countervailing  duty  order. 

(a)  Any  producer  or  exporter  which 
exported  the  merchandise  to  the  United 
States  during  the  period  described  in 
paragraph  (b)(1)  of  this  section  and 
which  desires  exclusion  fi-om  a 
countervailing  duty  order  must  submit  to 
the  Secretary,  not  later  than  30  days 
after  the  date  of  publication  of  the 
notice  of  initiation  under  fi  355.11  or 

S  355.13.  an  irrevocable  written  request 
for  exclusion. 

(b)  The  person  must  submit  with  the 
request 

(1)  The  person's  certification  that  the 
person  (Ud  not  apply  for  or  receive  any 
net  subsidy  on  the  merchandise,  during 
the  period  from  the  beginning  of  the  last 
fiscal  year  for  which  the  person  has 
records  to  the  date  of  filing  of  the 
petition,  from  any  program  listed  in  the 
Secretary's  notice  of  initiation  (except 
programs  that  the  Secretary  has 
previously  found,  in  a  notice  published 
under  i  355.20  or  8  355.22(c)(8].  not  to  be 
countervailable)  and  will  not  apply  for 
or  receive  any  subsidy  oathe 
merchandise  in  the  future; 

(2)  The  certification  of  the  government 
of  the  affected  country  that  the 
government  did  not  provide  to  that 
person  any  net  subsidy  during  the 
period  described  in  paragraph  (b)(1)  of 
this  section:  and 

(3)  If  the  person  is  not  the  producer  of 
the  merchandise,  the  certification  imder 
paragraph  (b)(1)  of  this  section  of  the 
suppUers  and  producers  of  the 
merchandise  and  the  certification  under 
paragraph  (b)(2)  of  this  section  of  the 
government  regarding  those  suppliers 
and  producers. 


(c)  The  Secretary  will  investigate 
requests  for  exclusion  to  the  extent 
practicable  in  each  investigation. 

935S.1S    PreUmlnary  determination. 

(a)  In  general.  (1)  Not  later  than  85 
days  after  the  date  of  filing  of  a  petition 
or  the  date  of  publication  of  notice  of 
initiation  undn  (  355.11,  the  Secretary 
will  make  a  determination  based  on  the 
available  information  at  the  time 
wfaedier  there  is  a  reasonable  basis  to 
believe  or  suspect  that  a  subsidy  is 
being  provided  with  respect  to  the 
merchandise.  If  the  merdiandise  is  from 
a  country  entitied  to  an  injury  test  for 
the  merchandise,  the  Secretary  will  not 
make  the  determination  unless  the 
Commission  has  made  an  affirmative 
preliminary  determination. 

(2)  The  Secretary's  determination  will 
include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  determination  is  based; 

(ii)  The  estimated  net  subsidy,  if  any, 
stated  on  a  country-wide  basis,  except 
as  provided  in  i  355.20(d):  and 

(iii)  A  preliminary  finding  on  critical 
circumstances,  if  appropriate,  under 
S  355.16(b)(2)(i). 

(3)  If  affirmative,  the  Secretary's 
determination  will  also: 

(i)  Order  the  suspension  of  liquidation 
of  all  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  notice  of  the 
Secretary's  preliminary  determination; 
and 

(ii)  Impose  provisional  measures  by 
instructing  the  Customs  Service  to 
require  for  each  entry  of  the 
merchandise  suspended  under  this 
paragraph  a  cash  deposit  or  bond  equal 
to  the  estimated  net  subsidy. 

(4)  The  Secretary  will  publish  in  the 
Federal  Register  notice  of  "Affirmative 
(Negative)  Preliminary  Countervailing 
Duty  Determination,"  including  the 
estimated  net  subsidy,  if  any,  and  an 
invitation  for  argxmient  consistent  with 
S  355.3& 

(5)  The  Secretary  will  notify  all 
pculies  to  the  proceeding.  If  the 
merchandise  is  from  a  country  entiUed 
to  an  injury  test  for  the  merchandise,  the 
Secretary  also  will  notify  the 
Commission. 

(b)  Postponement  in  extraordinarily 
complicated  investigation.  If  the 
Secretary  decides  the  Investigation  is 
extraordinarily  complicated,  the 
Secretary  may  postpone  the  preliminary 
determination  to  not  later  than  150  days 
after  the  proceeding  begins.  The 
Secretary  will  base  the  decision  on 
express  findings  that: 


(1)  The  respondent  parties  to  the 
proceeding  are  cooperating  in  the 
investigation; 

(2)  The  investigation  is  extraordinarily 
complicated  by  reason  of  (i)  the  large 
number  or  complex  nature  of  the  alleged 
subsidies,  (ii)  novel  issues  raised,  (iii) 
the  need  to  determine  the  extent  to 
which  particular  subsidies  are  used  by 
individual  producers  or  exporters,  cr  (iv) 
Uie  large  number  of  producers  and 
exporters:  and 

(3)  Additional  time  is  needed  to  make 
the  preliminary  determination. 

(c)  Postponement  at  the  request  of  the 
petitioner.  If  the  petitioner,  not  later 
than  25  days  before  the  scheduled  date 
for  the  Secretary's  preliminary 
determination,  requests  a  postponement 
and  states  the  reasons  for  the  request, 
the  Secretary  will  postpone  the 
preliminary  determination  to  not  later 
than  150  days  after  tiie  date  of  filing  of 
die  petition,  unless  the  Secretary  finds 
compelling  reasons  to  deny  the  request. 

(d)  Postponement  to  investigate 
upstream  subsidies.  (1)  Any  interested 
party  shall  submit  in  writing  any 
allegation  of  upstream  subsidies  not 
later  than  10  days  before  the  scheduled 
date  for  the  Secretary's  preliminary 
determination  under  this  part. 

(2)  If  the  Secretary  decides  to 
investigate  an  upstream  subsidy 
allegation  and  concludes  that  additional 
time  is  needed  to  investigate  the 
allegation,  the  Secretary  may  postpone 
the  preliminary  determination  to  not 
later  than  250  days  after  the  proceeding 
begins  (up  to  310  days  if  also  postponed 
under  paragraph  (b)  or  (c)  of  this 
section). 

(e)  Notice  of  postponement.  (1)  If  the 
Secretary  decides  to  postpone  the 
preliminary  determination  under 
paragraph  (b)  or  (c)  of  tiiis  section,  the 
Secretary  will  notify  all  parties  to  the 
proceeding  not  later  than  20  days  before 
the  scheduled  date  for  the  Secretary's 
preliminary  determination  and  will 
publish  in  the  Federal  Register  notice  of 
"Postponement  of  Preliminary 
Countervailing  Dufy  Determination." 
stating  the  reasons  for  the 
postponement 

(2)  If  the  Secretary  decides  to 
postpone  the  preliminary  determination 
under  paragraph  [d)(2]  of  this  section, 
the  Secretary  will  notify  all  parties  to 
the  proceeding  not  later  than  the 
scheduled  date  for  the  Secretary's 
preliminary  determination  and  will 
publish  in  the  Federal  Register  notice  of 
"Postponeme-.t  of  Preliminary 
Countervailing  Duty  Determination" 
stating  the  reasons  for  the 
postponement 

(f)  Expedited  preliminary 
determination.  Not  later  than  55  days 


after  the  initiation  of  an  investigation 
under  9  355.13.  the  Secretary  will  review 
the  record  of  the  first  50  days  of  the 
investigation.  If  the  available 
information  is  sufficient  for  the 
Secretary  to  make  a  preliminary 
determination,  the  Secretary  will 
disclose  to  the  petitioner,  and  any 
interested  party  that  has  requested 
disclosure,  all  available  public  and 
proprietary  information  (subject  to  tiie 
requirements  of  §  355.34).  If,  not  later 
than  three  business  days  after 
disclosure,  each  party  to  whom 
disclosure  was  made  furnishes  an 
in  e vocable  written  waiver  of 
verification  and  agrees  to  a  preliminary 
determination  based  on  information  in 
the  record  on  the  50th  day  of  the 
investigation,  the  Secretary  will  make 
an  expedited  preliminary  determination, 
(g)  Commission  access  to  information. 
If  the  merchandise  is  from  a  country 
entitied  to  an  injury  test  for  the 
merchandise,  the  Secretary  will  make 
available  to  the  Commission  and  to 
employees  of  the  Conunission  directly 
involved  in  the  proceeding  all 
information  upon  which  the  Secretary 
based  the  determination  and  which  the 
Commission  may  consider  relevant  to  its 
injury  determination. 

(h)  Disclosure.  PrompUy  after  making 
the  preliminary  deteimination,  tiie 
Secretary  will  provide  to  parties  to  the 
proceeding  which  request  disclosure  a 
further  explanation  of  the  calculation 
methodology  used  in  making  the 
determination. 

S  3S6. 16    Critical  circumetances  findings. 

(a)  In  general.  If  the  merchandise  is 
fi-om  a  country  entitied  to  an  injury  test 
for  the  merchandise  and  if  a  petitioner 
submits  to  the  Secretary  a  written 
allegation  of  critical  circumstances,  with 
reasonably  available  factual 
information  supporting  the  allegation, 
not  later  than  21  days  before  the 
scheduled  date  of  the  Secretary  s  final 
determination,  or  on  the  Secretary's  own 
initiative  in  an  investigation  under 

S  355.11,  the  Secretary  will  make  a 
finding  whether 

(1)  Any  alleged  export  subsidy  that 
benefits  the  merchandise  is  inconsistent 
with  the  Agreement  and 

(2)  There  have  been  massive  imports 
of  the  merchandise  over  a  relatively 
short  period. 

(b)  Preliminary  finding.  (1)  If  the 
petitioner  submits  the  allegation  of 
critical  circumstances  not  later  than  30 
days  before  the  scheduled  date  for  the 
Secretary's  final  determination  under 

§  355.20,  the  Secretary,  based  on  the 
available  information,  will  make  a 
preliminary  finding  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 


that  critical  circumstances  as  described 
in  paragraph  (a)  of  this  section  exist. 

(2)  The  Secretary  will  issue  the 
preliminary  finding: 

(i)  Not  later  than  the  Secretary's 
preliminary  determination  under 
S  355.15.  if  the  allegation  is  submitted 
not  later  than  20  days  before  the 
scheduled  date  for  the  preliminary 
determination:  or 

(ii)  Not  later  than  30  days  after  the 
petitioner  su'omits  the  allegation,  if  the 
allegation  is  submitted  later  than  20 
days  before  the  scheduled  date  for  the 
Secretary's  preliminary  determination. 

The  Secretary  will  notify  the 
Commission  and  publish  in  the  Federal 
Register  notice  of  the  preliminary 
finding. 

(cj  Suspension  of  liquidation.  If  the 
Secretary  makes  an  affirmative 
preliminary  finding  of  critical 
circumstances,  either  before  or  at  the 
time  of  an  affirmative  preliminary 
determination  under  S  355.15.  any 
suspension  of  liquidation  ordered  under 
S  355.15  will  apply  to  all  entries  of  tiie 
merchandise  covered  by  the  finding 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  90  days 
before  the  date  of  the  order  of 
suspension  of  liquidation.  If  the 
Secretary  makes  an  affirmative 
preliminary  finding  of  critical 
circumstances  after  an  affirmative 
preliminary  determination  under 
S  355.15.  the  Secretary  will  amend  the 
order  suspending  liquidation  to  apply  to 
all  entries  of  the  merchandise  covered 
by  the  finding  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  90  days  before  the  date  suspension 
of  liquidation  was  first  ordered. 

(d)  Final  finding.  For  any  allegation 
submitted  not  later  than  21  days  befoi« 
the  scheduled  date  for  the  Secretary's 
final  determination  under  \  35520.  the 
Secretary  will  make  a  final  finding  on 
critical  circumstances.  If  the  final 
finding  is  affirmative  and  if  the 
Secretary  did  not  make  an  affirmative 
preliminary  finding  of  critical 
circumstances,  tiie  Secretary  will  order 
the  suspension  of  liquidation  of  all 
entries  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  before 
the  date  the  Secretary  ordered 
suspension  of  liquidation  either  as  part 
of  an  affirmative  preliminary  or  final 
determination.  If  the  final  finding  is 
negative  and  if  the  Secretary  made  an 
affirmative  preliminary  finding  of 
critical  circumsta.ices.  the  Secretary  will 
end  the  retroactive  suspension  of 
Uquidation  ordered  under  paragraph  (c) 
of  this  section,  and  will  instruct  the 
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Customs  Service  tn  release  the  cash 
deposit  or  bond. 

(e)  Findings  in  self-initiated 
investigations.  In  investigations  initiated 
under  S  355.11,  the  Secretary  will  make 
a  preliminary  and  final  finding  on 
critical  circumstances  without  regard  to 
the  time  limits  in  paragraphs  (b)  and  (d) 
of  this  section. 

(0  ^fas8ive  imports.  (1)  In  determining 
for  the  purpose  of  paragraph  (a)  of  this 
section  whether  imports  of  the 
merchandise  have  been  massive,  the 
Secretary  normally  will  examine: 
(i)  The  volume  and  value  of  the 
imports; 
(ii]  Seasonal  trends;  and 
(iii)  The  share  of  domestic 
consumption  accounted  for  by  the 
imports. 

(2)  In  general  unless  the  imports 
during  the  period  identified  in  paragraph 
(g)  of  this  section  have  increased  by  at 
least  15  percent  over  the  imports  during 
an  immediately  preceding  period  of 
comparable  duration,  the  Secretary  will 
not  consider  the  imports  massive. 

(g)  Relatively  short  period.  For  the 
purpose  of  paragraph  (a)  of  this  section, 
the  Secretary  normally  will  consider  the 
period  beginning  on  the  date  the 
proceeding  begins  and  ending 
approximately  three  months  later. 
However,  if  the  Secretary  finds  that 
importers  or  exporters  had  reason  to 
beUeve,  at  some  time  prior  to  the 
beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  period  of  not 
less  than  three  months  from  that  earlier 
time. 

(355.17   Termlnrtlon  Of  Inv—Ugatton. 

(a)  Withdrawal  of  petition.  (1)  Except 
as  provided  in  paragraph  (b)  of  this 
section,  the  Secretary  may  terminate  an 
investigation  upon  withdrawal  of  the 
petition  by  the  petitioner,  or  on  the 
Secretary's  own  initiative  in  an 
investigation  initiated  under  S  355.11. 
after  notifying  all  parties  to  the 
proceeding  and,  if  the  merchandise  is 
from  a  coimtry  entitled  to  an  injury  test 
on  the  merchandise,  after  consultation 
with  the  Commission.  The  Secretary 
may  not  terminate  an  investigation 
unless  the  Secretary  concludes  the 
termination  is  in  the  pubUc  interest 

(2)  If  the  Secretary  terminates  an 
investigation,  the  Secretary  will  publish 
in  the  Fedonal  Register  notice  of 
'Termination  of  Countervailing  Duty 
Investigation"  together  with,  when 
appropriate,  a  copy  of  any 
correspondence  with  the  petitioner 
forming  the  basis  of  the  withdrawal  and 
the  termination. 

(b)  Withdrawal  of  petition  based  on 
acceptance  of  quantitative  restriction 


agreements.  (1)  The  Secretary  may  not 
terminate  under  paragraph  (a)  of  this 
section  an  investigation  by  accepting  an 
understanding  or  other  kind  of 
agreement  with  the  government  of  the 
aSected  country  to  restrict  the  volume  of 
the  merchandise  unless  the  Secretary, 
taking  into  account  the  factors  Usted  in 
section  704(a)(2)(B)  of  the  Act.  is 
satisfied  that  termination  is  in  the  public 
interest. 

(2)  In  deciding  for  the  purpose  of 
paragraph  (b)(1)  of  this  section  whether 
termination  is  in  the  public  interest,  the 
Secretary,  to  the  extent  practicable,  will 
consult  with  representatives  of 
potentially  affected  United  States 
consuming  industries  and  potentially 
affected  persons  in  the  industry, 
including  persons  not  parties  to  the 
proceeding. 

(3)  At  the  direction  of  the  President  of 
the  United  States  or  a  designee,  the 
Secretary  will  modify  any  understanding 
or  other  kind  of  quantitative  restriction 
agreement  accepted  under  paragraph 
(b)(1)  of  this  section  as  a  result  of 
contultattons  entered  into  under  section 
7ei(a)oftheAct 

(c)  Negative  determination.  An 
investigation  terminates,  without  further 
comment  or  action,  upon  publication  in 
the  Federal  Re^star  of  the  Secretary's 
negative  final  determination  or  the 
Commission's  negative  preliminary  or 
final  determination. 

(d)  End  of  suspension  of  liquidation.  If 
the  Secretary  previously  ordered 
suspension  of  liquidation,  the  Secretary 
will  order  the  suspension  ended  on  the 
date  of  publication  of  the  notice  of 
termination  under  paragraph  (a)  of  this 
section  or  on  the  date  of  publication  of  a 
negative  determination  referred  to  in 
paragraph  (c)  of  this  sectioa  and  will 
instruct  the  Customs  Service  to  release 
any  cash  deposit  or  bond. 

S355.1S    Suspension  of  Investloatton. 

(a)  Agreement  to  eliminate  or  offset 
completely  a  subsidy  or  to  cease 
exports.  U  the  Secretary  is  satisfied  that 
suspension  is  in  the  public  interest,  the 
Secretary  may  suspend  an  investigation 
at  any  time  before  the  Secretary's  final 
determination  by  accepting  an 
agreement  with  the  government  of  the 
affected  country  or  exporters  that 
account  for  substantially  all  of  the 
merchandise: 

(1)  To  eliminate  or  to  offset 
completely  the  net  subsidy  with  respect 
to  the  merchandise;  or 

(2)  To  cease  exports  of  the 
merchandise  not  later  than  180  days 
afier  the  date  of  publication  of  the 
notice  of  suspension  of  investigation. 

(b)  Agreement  eliminating  injurious 
effect  (1)  As  provided  in  this  paragraph 


and  paragraph  (b)(2)  or  (b)(3),  the 
Secretary  may  suspend  an  investigation 
at  any  time  before  the  Secretary's  final 
determination  if  the  merchandise  is  from 
a  country  entitled  to  an  injury  test  for 
the  merdiandise  and  if  the  Secretary: 

(i)  Is  satisfied  that  the  proposed 
suspension  is  in  the  public  interest; 

(ii)  Finds  that  extraordinary 
circumstances  are  present;  and 

(iii)  Finds  that  the  agreement  will 
eliminate  completely  the  injurious  effect 
of  the  merchandise. 

(2)  The  Secretary  may  suspend  an 
investigation  under  paragraph  (b)(1)  of 
this  section  by  accepting  an  agreement 
with  the  govenunent  of  the  affected 
country  or  exporters  that  account  for 
substantially  all  of  the  merchandise,  if 
the  Secretary  finds  that: 

(i)  The  agreement  will  prevent  the 
suppression  or  undercutting  by  the 
merchandise  of  prices  of  like  products 
produced  in  the  United  States;  and 

(ii)  The  agreement  will  eliminate  or 
offset  completely  at  least  85  percent  of 
the  net  subsidy. 

(3)  The  Secretary  may  suspend  an 
investigation  under  paragraph  (b)(1)  of 
this  section  by  accepting  an  agreement 
with  the  government  of  the  affected 
country  to  restrict  the  volume  of  the 
merchandise.  In  considering  for  the 
purpose  of  this  paragraph  whether 
suspension  is  in  the  public  interest,  the 
Secretary  will  take  into  account,  in 
addition  to  other  factors  the  Secretary 
considers  appropriate,  the  factors  listed 
In  section  704(a)(2)(B)  of  the  Act.  To  the 
extent  practicable,  the  Secretary  will 
consult  with  representatives  of 
potentially  affected  United  States 
consuming  industries  and  potentially 
affected  persons  in  the  industry, 
including  persons  not  party  to  the 
proceeding. 

(c)  Definition  of  "substantially  all. " 
For  purposes  of  paragraphs  (a)  and 
(b)(2)  of  this  section,  exporters  which 
account  for  "substantially  all"  of  the 
merchandise  means  exporters  that  have 
accounted  for  not  less  than  85  percent 
by  value  or  volume  of  the  merchandise 
during  the  period  for  which  the 
Department  is  measuring  benefits  in  the 
investigation  or  such  other  period  that 
the  Sea«tary  considers  representative. 

(d)  Definition  of  "extraordinary 
circumstances." For  purposes  of 
paragraph  (b)  of  this  section, 
"extraordinary  circumstances"  means 
circumstances  in  which  (1)  suspension 
of  the  investigation  will  be  more 
beneficial  to  the  industry  than 
continuation  of  the  investigation  and  (2) 
there  are  a  large  number  of  alleged 
subsidy  practices  which  are 


WTl  |JHHiHlfi'i'>44' 


Federal  RegUter  /  Vol.  53.  No.  248  /  Tuesday.  December  27,  1988  /  Rules  and  Regulations 


523: 


complicated,  the  issues  raised  are  novel, 
or  the  number  of  exporters  is  large. 

(e)  Monitoring.  The  Secretary  will  not 
accept  an  agreement  unless  effective 
monitoring  of  the  agreement  by  the 
Secretary  is  practicable.  In  monitoring 
an  agreement  under  paragraph  (b)  of 
this  section,  the  Secretary  will  not  be 
obliged  to  ascertain  on  a  continuing 
basis  the  prices  in  the  United  States  of 
the  merchandise  or  of  like  products 
produced  in  the  United  States. 

(f)  Exports  not  to  increase  during 
interim  period.  The  Secretary  will  not 
accept  an  agreement  under  paragraph 
(a)  of  this  section  unless  the  agreement 
ensures  that  the  quantity  of  the 
merchandise  exported  during  the  interim 
period  set  forth  in  the  agreement  does 
not  exceed  the  quantity  of  the 
merchandise  exported  during  a  period  of 
comparable  duration  that  the  Secretary 
considers  representative. 

(g)  Procedure  for  suspension  of 
investigation,  (1)  The  government  of  the 
affected  country  or  the  exporters,  as 
appropriate,  shalk 

(1)  Submit  to  the  Secretary  a  proposed 
agreement  not  later  than  45  days  before 
the  scheduled  date  for  the  Secretary's 
final  determination  under  §  355.20:  and 

(ii)  Serve  a  copy  of  an  agreement 
preliminarily  accepted  by  the  Secretary 
on  other  parties  to  the  proceeding  not 
later  than  the  day  following  the 
Secretary's  preliminary  acceptance. 

(2)  The  Secretary  will: 

(i)  Not  later  than  30  days  before  the 
date  the  Secretary  suspends  the 
investigation,  notify  all  parties  to  the 
proceeding  of  the  proposed  suspension 
and  provide  to  the  petitioner  a  copy  of 
the  agreement  preliminarily  accepted  by 
the  Secretary  (the  agreement  shall 
contain  the  procedures  for  monitoring 
comphance  and  a  statement  of  the 
compatibility  of  the  agreement  with  the 
requirements  of  this  section];  and 

(ii)  Consult  with  the  petitioner 
concerning  the  proposed  suspension. 

(3)  The  Secretary  will  provide  all 
interested  parties  and  United  States 
Gcvemnient  agencies  an  opportunity  to 
submit,  not  later  than  10  days  before  the 

.  scheduled  date  for  the  Secretary's  final 
determination,  written  argument  and 
factual  information  concerning  the 
proposed  suspension. 

(h)  Acceptance  of  agreement.  (1)  If  the 
Secretary  accepts  an  agreement  to 
suspend  an  investigation,  the  Secretary 
will  publish  in  the  Federal  Register 
notice  of  "Suspension  of  Countervailing 
Duty  Investigation,"  including  the  text  of 
the  agreement.  If  the  Secretary  has  not 
already  published  notice  of  affirmative 
preiitiiinary  determination,  the  Secretary 
will  include  that  notice.  In  accepting  an 
agreement,  the  Secretary  may  rely  on 


factual  or  legal  conclusions  the 
Secretary  reached  in  or  after  the 
affirmative  preliminary  determination. 

(2)  If  the  Secretary  suspends  an 
investigation  based  on  an  agreement 
under  paragraph  (a)  of  this  section,  the 
Secretary  will  not  order  the  suspension 
of  hquidation  of  entries  of  the 
merchandise.  If  the  Secretary  previously 
ordered  suspension  of  liquidation,  the 
Secretary  will  order  the  suspension  of 
liquidation  ended  on  the  effective  date 
of  notice  of  suspension  of  investigation 
and  will  instruct  the  Customs  Service  to 
release  any  cash  deposit  or  bond. 

(3)  If  the  Secretary  suspends  an 
investigation  based  on  an  agreement 
under  paragraph  (b)  of  this  section,  the 
Secretary  will  order  the  suspension  of 
Uquiddtion  to  continue  or  to  begin,  as 
appropriate.  The  suspension  of 
liquidation  will  not  end  until  the 
Commission  completes  any  requested 
review,  under  section  704(h)  of  the  Act 
of  the  agreement.  If  the  Commission 
receives  no  request  for  review  within  20 
days  after  the  date  of  publication  of  the 
notice  of  suspension  of  investigation,  the 
Secretary  will  order  the  suspension  of 
liquidation  ended  on  the  2l8t  day  after 
the  date  of  publication  and  will  instruct 
the  Customs  Service  to  release  any  cash 
deposit  or  bond. 

(4)  If  the  Commission  undertakes  a 
review  of  an  agreement  under  section 
704(h)  of  the  Act  and  determines  that 
the  agreement  will  not  eliminate  the 
Injurious  effect  the  Secretary  wiD 
resume  the  investigation  on  the  date  of 
publication  of  the  Commission's 
determination  as  if  the  Secretary's 
affirmative  preliminary  determination 
had  been  made  on  that  date.  If  the 
Commission  determines  that  the 
agreement  will  eliminate  the  injurious 
effect  the  Secretary  will  continue  the 
suspension  of  investigation,  order  the 
suspension  of  liquidation  ended  on  the 
date  of  pubUcation  of  the  Commission's 
determination,  and  instruct  the  Customs 
Service  to  release  any  cash  deposit  or 
bond. 

(i)  Continuation  of  investigation. 
(1)  An  interested  party,  as  defined  in 
paragraph  (i)(2),  (i)(3),  (i)(4),  (i)(5).  or 
(i)(6)  of  §  355.2.  not  later  than  20  days 
after  the  date  of  publication  of  the 
notice  of  suspension  of  investigation, 
may  request  in  writing  that  the 
Secretary  continue  the  investigation.  If 
the  merchandise  is  fi*om  a  country 
entitled  to  an  injury  test  for  the 
merchandise,  the  party  shall 
simultaneously  file  a  request  with  the 
Commission  to  continue  its 
investigation. 

(2)  Upon  receiving  the  request  the 
Secretary  and,  if  appropriate,  the 


Commission  will  continue  the 
investigation. 

(ij  If  the  Secretary  and  the 
Conmiission  make  affirmative  final 
determinations,  the  suspension 
agreement  will  remain  in  effect  in 
accordance  with  the  factual  and  legal 
conclusions  in  the  Secretary's  final 
determination.  This  paragraph  does  not 
affect  the  provisions  of  paragraph  (h)  of 
this  section  regarding  suspension  of 
liquidation. 

(ii)  If  the  Secretary  or  the  Commission 
makes  a  negative  final  determination, 
the  agrepment  shall  have  no  force  or 
effect. 

(j)  Merchandise  imported  in  excess  of 
allowed  quantity.  (1)  The  Secretary  may 
instruct  the  Customs  Service  not  to 
accept  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  the 
merchandise  in  excess  of  any  quantity 
allowed  by  paragraph  (f)  or  by  an 
agreement  under  paragraph  (a)  or  (b)  of 
this  section. 

(2)  Imports  in  excess  of  the  quantity 
allowed  by  an  agreement  may  be 
exported  or  destroyed  under  Custonu 
Service  supervision,  except  that  if  the 
agreement  is  under  paragraph  (b)(3)  of 
this  section,  the  excess  merchandise 
may  be  held  for  future  opening  under  the 
agreement  by  placing  it  in  a  foreign 
trade  zone  or  by  entering  it  for 
warehouse. 

(k)  Modification  of  quantitative 
restriction  agreements.  At  the  direction 
of  the  President  or  a  designee,  the 
Secretary  will  modify  an  agreement 
accepted  under  paragraph  (bK2)  of  this 
section  as  a  result  of  consultation  under 
section  761(a)  of  the  Act. 

S  365.19    Violation  of  agrMment 

(a)  Immediate  determination.  If  the 
Secretary  determines  that  the  signatory 
foreign  government  or  exporters  have 
violated  a  suspension  agreement,  the 
Secretary,  without  right  of  cranment 
will: 

(1)  Order  the  suspension  of  liquidation 
of  all  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  later  of 
(i)  90-days  before  the  date  of  publication 
of  the  notice  of  cancellation  of 
agreement  or  (ii)  the  date  of  first  entry, 
or  withdrawal  from  warehouse,  for 
consumption  of  the  merchandise  the 
sale  or  export  of  which  was  in  violation 
of  the  agreement; 

(2)  If  the  investigation  was  not 
completed  under  §  355.18{i).  resume  the 
investigation  as  if  the  Secretary  made 
an  affirmative  preliminary 
determination  on  the  date  of  publication 
of  the  notice  of  cancellation  and  impose 
provisional  measures  by  instructing  the 
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Customs  Service  to  require  for  each 
entry  of  the  merchandise  suspended 
under  paragraph  (a)(1)  of  this  section  a 
cash  deposit  or  bond  equal  to  the 
estimated  net  subsidy  determined  in  the 
affirmative  preliminary  determination; 

(3)  If  the  investigation  was  completed 
under  9  355.18(i).  issue  a  countervailing 
duty  order  for  all  entries  subject  to 
suspension  of  liquidation  under 
paragraph  {a)(l)  of  this  section  and 
instruct  the  Customs  Service  to  require 
for  each  entry  of  the  merchandise 
suspended  imder  this  paragraph  a  cash 
deposit  equal  to  the  estimated  net 
subsidy  determined  in  the  affirmative 
final  determination; 

(4)  Notify  all  persons  who  are  or  were 
parties  to  Uie  proceeding,  the 
Commission  if  appropriate,  and  if  the 
Secretary  determines  that  the  violation 
was  intentional,  the  Commissioner  of 
Customs;  and 

(5)  Publish  in  the  Federal  Renter 
notice  of  "Countervailing  Duty  Order 
(Resumption  of  Countervailing  Duty 
Investigation);  Cancellation  of 
Suspension  Agreement." 

(b)  Detennination  after  notice  ana 
comment  (1)  Notwithstanding 
paragraph  (a)  of  this  section,  if  the 
Secretary  has  reason  to  believe  that  the 
signatory  government  or  exporters  have 
violated  an  agreement  or  that  an  ; 
agreement  no  longer  meets  the 
requirements  of  section  704(d)(1)  of  the 
Act  the  Secretary  will  publish  in  the 
Federal  Regiiitar  notice  of  "Invitation  for 
Comment  on  Countervailing  Duty  i 
Suspension  Agreement"  I 

(2)  After  publication  of  the  notioB 
inviting  comment  and  after 
consideration  of  comments  received  the 
Secretary  will: 

(i)  If  the  Secretary  determines  that  the 
signatory  government  or  exporters  have 
violated  the  agreement  take  appropriate 
action  as  described  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section;  or 

(ii)  If  the  Secretary  determines  that 
the  agreement  no  longer  meets  the 
requirements  of  section  704(d)(1)  of  the 
Act:  ' 

(A)  Take  appropriate  action  as  ' 
described  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section,  except  that  for 
paragraph  (a)(l)(ii)  of  this  section,  the 
date  shall  be  the  date  of  first  entry,  or 
withdrawal  &t)m  warehouse,  for 
consumption  of  the  merchandise  the 
sale  or  export  of  which  does  not  meet 
the  requirements  of  section  704(d)(1)  of 

the  Act 

(B)  Continue  the  suspension  of 
investigation  by  accepting  a  revised 
suspension  agreement  under  S  3.^.18(a) 
(whether  or  not  the  Secretary  accepted 
the  original  agreement  under  that    . 
paragraph)  tlMt  at  the  time  the 


Secretary  accepts  the  revised 
agreement  meets  the  applicable 
requirements  of  section  704(d)(1)  of  the 
Act  and  publish  in  the  Federal  Register 
notice  of  "Revision  of  Agreement 
Suspending  Countervailing  Duty 
Investigation;"  or 

(C)  Continue  the  suspension  of 
investigation  by  accepting  a  revised 
suspension  agreement  under  S  355.18(b) 
(whether  or  not  the  Secretary  accepted 
the  original  agreement  under  that 
paragraph)  that  at  the  time  the 
Secretary  accepts  the  revised 
agreement  meets  the  applicable 
requirements  of  section  704(d)(1)  of  the 
Act  and  publish  in  the  Federal  Register 
notice  of  "Revision  of  Agreement 
Suspending  Countervailing  Duty 
Investigation."  If  the  Secretary 
continues  to  suspend  an  investigation 
based  on  a  revised  agreement  accepted 
under  S  355.18(b),  the  Secretary  will 
order  suspension  of  liquidation  to  begin. 
"Hie  suspension  will  not  end  until  the 
Conunission  completes  any  requested 
review  of  the  agreement  under  section 
704(h)  of  the  Act  If  the  Commission 
receives  no  request  for  review  within  20 
days  after  the  date  of  publication  of  the 
notice  of  the  revision,  the  Secretary  will 
order  the  suspension  of  liquidation 
ended  on  the  21st  day  after  the  date  of 
publication,  and  will  instruct  the 
Customs  Service  to  release  tmy  cash 
deposit  or  bond.  If  the  Commission 
undertakes  a  review  under  section 
704(h)  of  the  Act  the  provisions  of 
I  355.18(h)(4)  will  apply. 

(iii)  If  the  Secretary  decides  neither  to 
consider  the  order  violated  nor  to  revise 
the  agreement  the  Secretary  will 
publish  in  the  Federal  Register  notice  of 
the  Secretary's  decision  under 
paragraph  (b)(2)  of  this  section, 
including  a  statement  of  the  factual  and 
legal  conclusions  on  which  the  decision 
is  based. 

(c)  Additional  signatories.  If  the 
Secretary  decides  that  the  agreement  no 
longer  meets  the  requirements  of 

S  355.18(b)(l)(iii)  or  that  the  signatory 
exporters  no  longer  account  for 
substantially  all  of  the  merchandise,  the 
Secretary  may  revise  the  agreement  to 
include  additional  signatory  exporters. 

(d)  Definition  of  "violation." For  the 
purpose  of  this  section,  "violation" 
means  noncompliance  with  the  terms  of 
a  suspension  agreement  caused  by  an 
act  or  omission  of  a  signatory  foreign 
government  or  exporter,  except  at  the 
discretion  of  the  Secretary,  an  act  or 
omission  which  is  inadvertent  or 
inconsequential. 


S3SS.20 

(a)  In  general.  (1)  Not  later  than  75 
days  after  the  date  of  the  Secretary's 


preliminary  determination,  the  Secretary 
will  make  a  final  determination  whether 
a  net  subsidy  is  being  provided  with 
respect  to  the  merchandise. 

(2)  The  Secretary's  determination  will 
include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  determination  is  based; 

(ii)  The  estimated  net  subsidy,  if  any, 
stated  on  a  country-wide  basis,  except 
as  provided  in  paragraph  (d)  or  (e)  of 
this  section;  and 

(iii)  If  appropriate,  a  final  finding  on 
critical  circumstances  under  {  355.16. 

(3)  If  affirmative,  the  Secretary's 
determination  will  also: 

(i)  Unless  previously  ordered  by  the 
Secretary,  order  the  suspension  of 
liquidation  of  all  entries  of  the 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the 
notice  of  the  Secretary's  final 
determination;  and 

(ii)  If  the  merchandise  is  from  a 
country  not  entitled  to  an  injury  test  for 
the  merchandise,  instruct  the  Customs 
Service  to  require  a  cash  deposit  as 
provided  in  S  355.21(b),  for  each 
suspended  entry  of  die  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  countervailing  duty 
order  under  8  355.21;  or 

(iii)  If  the  merchandise  is  from  a 
country  entiUed  to  an  injury  test  for  the 
merchandise,  instruct  the  Customs 
Service  to  require,  for  each  suspended 
entry  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation  of  the  Secretary's  final 
determination,  a  cash  deposit  or  bond 
equal  to  the  estimated  net  subsidy 
determined  under  paragraph  (a)  of  this 
section. 

(4)  The  Secretary  will  publish  in  the 
Federal  Register  notice  of  "Affirmative 
(Negative)  Final  Countervailing  Duty 
Determination,"  including  the  estimated 
net  subsidy,  if  any. 

(5)  The  Secretary  will  notify  all 
parties  to  the  proceeding.  If  the 
merchandise  is  from  a  country  entitled 
to  an  injury  test  for  the  merchandise,  the 
Secretary  will  also  notify  the 
Commission. 

(b)  Postponement  to  investigate 
upstream  subsidies.  (1)  Any  interested 
party  shall  submit  in  writing  any 
allegation  of  upstream  subsidies  not 
later  than  15  days  before  the  scheduled 
date  for  the  Secretary's  final 
determination  imder  this  part 

(2)  If  the  Secretary  decides  to 
investigate  an  upstream  subsidy 
allegation  and  concludes  that  additional 
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time  is  needed  to  investigate  the 
allegation,  the  Secretary  may: 

(i)  If  the  Secretary's  preliminary 
determination  was  negative,  postpone 
the  final  determination  under  this 
section  to  not  later  than  165  days  after 
the  preliminary  determination; 

(ii)  If  the  Secretary's  preliminary 
determination  was  affirmative: 

(A)  Postpone  the  final  decision 
concerning  upstream  subsidization  until 
the  conclusion  of  the  first  administrative 
review  of  a  countervailing  duty  order,  if 
any;  or 

(B)  At  the  written  request  of  the 
petitioner 

(i)  Make  the  decision  concerning 
upstream  subsidization  in  the  final 
determination  under  this  section; 

(ii)  Postpone  the  final  determination  to 
not  later  than  165  days  after  the 
preliminary  determination;  and 

(iii)  End  the  suspension  of  liquidation 
ordered  in  the  preliminary 
determination  not  later  than  120  days 
after  the  date  of  publication  of  the 
preliminary  determination,  and  not 
resume  it  unless  and  until  the  Secretary 
publishes  a  coimtervailing  dufy  order. 

(3)  If  the  Secretary  decides  to 
postpone  the  final  detennination  under 
paragraph  (b)(2)(i)  or  (b)(2)(ii)(B)  of  this 
section,  the  Secretary  will  notify  all 
parties  to  die  proceeding  not  later  than 
the  scheduled  date  for  the  Secretary's 
final  determination  and  will  publish  in 
the  Federal  Register  notice  of 
"Postponement  of  Final  Countervailing 
Dufy  Determination"  stating  the  reason 
for  the  postponement 

(c)  Postponement  for  simultaneous 
investigations.  (1)  If  the  Secretary 
simultaneously  iiiitiated  antidumping 
and  countervailing  dufy  investigations 
on  the  merchandise  (fi^m  the  same  or 
other  countries),  the  Secretary  wilL 

(i)  At  the  petitioner's  request 
postpone  the  final  determination  under 
this  part  to  the  date  of  the  final 
determination  under  Part  353,  unless  the 
Secretary's  final  determination  under 
this  part  is  due  on  a  later  date  as  the 
result  of  postponement  under  paragraph 
(b)  of  this  section  or  8  355.15;  and 

(ii)  If  the  Secretary  postpones  the  fmal 
determination,  end  any  suspension  of 
liquidation  ordered  in  the  preliminary 
determination  not  later  than  120  days 
after  the  date  of  publication  of  the 
preliminary  determination,  and  not 
resume  it  unless  and  until  the  Secretary 
publishes  a  countervailing  dufy  order. 

(2)  The  petitioner  shall  submit  any 
such  request  in  writing  not  later  than  10 
days  before  the  scheduled  date  for  the 
Secretary's  final  determination  under 
this  part 

(3)  If  the  Secretary  decides  to 
postpone  the  final  determination  under 


paragraph  (c)(1)  of  tiiis  section,  the 
Secretary  will  notify  all  parties  to  the 
proceeding  not  later  than  the  scheduled 
date  for  the  Secretary's  final 
determination  and  will  publish  in  the 
Federal  Register  notice  of 
"Postponement  of  Final  Countervailing 
Dufy  Determination"  stating  the  reason 
for  the  postponement. 

(d)  Calculation  of  individual  rates.  (1) 
For  a  producer  or  exporter  that  is 
government-owned,  the  Secretary  will, 
and  to  the  extent  practicable  for  other 
producers  or  exporters  the  Secretary 
may,  investigate  whether  a  significant 
differential  existed,  during  the  period  for 
which  the  Department  is  measuring 
benefits  in  the  investigation,  between 
the  net  subsidy  received  by  an 
individual  producer  or  exporter  of  the 
merchandise  and  the  weighted-average 
net  subsidy  calculated  on  a  country- 
wide basis. 

(2)  If  the  Secretary  decides  tiiat  an 
individual  (including  government- 
owned)  producer  or  exporter  received  a 
significantiy  different  net  subsidy  during 
the  period,  the  Secretary  will  state  in  the 
final  determination  an  individual 
estimated  net  subsidy  for  that  person. 

(3)  A  significant  differential  is: 

(i)  A  difference  of  the  greater  of  at 
least  five  percentage  points,  or  25 
percent  from  the  weighted-average  net 
subsidy  calculated  on  a  country-wide 
basis;  or 

(ii)  The  difference  between  a  net 
subsidy  of  zero  (or  de  minimis)  and  any 
rate  greater  than  de  minimis. 

(e)  Effect  of  decision  not  to  exclude 
from  order.  If  the  Secretary  finds  that  a 
person  requesting  exclusion  under 
8  355.14  received,  during  the  period  for 
which  the  Department  measured 
benefits  in  the  investigation,  any  net 
subsidy  from  any  program  that  the 
Secretary  determines  countervailable  in 
the  affirmative  final  determination,  the 
Secretary  will  state  hi  the  affirmative 
final  determination  an  individual  rate 
for  that  person,  and  that  rate  will  be  the 
basis  for  the  cash  deposit  or  bond,  as 
appropriate,  of  estimated  countervailing 
duties  for  that  person.  The  individual 
rate,  calculated  in  accordance  with 
paragraph  (d)  of  diis  section,  will  be 
either  the  weighted-average  net  subsidy 
calculated  on  a  country-wide  basis  or 
the  individual  rate  calculated  for  that 
person. 

(f)  Commission  access  to  information. 
If  the  merchandise  is  from  a  country 
entided  to  an  injury  test  for  the 
merchandise,  the  Secretary  will  make 
available  to  the  Commission  and  to 
employees  of  the  Commission  direcdy 
involved  in  the  proceeding  all 
information  upon  which  the  Secretary 
based  the  final  detennination  and  which 


the  Commission  may  consider  relevant 
to  its  injury  detennination. 

(8)  Effect  of  negative  final 
determination.  An  investigation 
terminates,  without  further  comment  or 
action,  upon  publication  in  the  Federal 
Register  of  the  Secretary's  or  the 
Commission's  negative  final 
determination.  If  the  Secretary 
previously  ordered  suspension  of 
Uquidation.  the  Secretary  will  order  the 
suspension  ended  on  the  date  of 
publication  of  the  notice  of  negative 
final  determination  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bond. 

(h)  Disclosure.  Promptly  after  making 
the  final  detennination,  the  Secretary 
will  provide  to  parties  to  the  proceeding 
which  request  disclosure  a  further 
explanation  of  the  calculation 
metiiodology  used  in  making  Uie 
determination. 

9  355.21    Countervailing  dufy  order. 

Not  later  than  seven  days  after  receipt 
of  notice  of  the  Commission's 
affirmative  final  determination  under 
section  705  of  the  Act  or  simultaneously 
witii  publication  of  the  Secretary's 
affirmative  final  detennination  if  the 
merchandise  is  from  a  country  not 
entiUed  to  an  injury  test  for  the 
merchandise,  the  Secretary  %vill  pubhsh 
in  die  Federal  Register  a  "Countervailinn 
Dufy  Order"  tiiat: 

(a)  Instructs  the  Customs  Service  to 
assess  countervailing  duties  on  the 
merchandise,  in  accordance  with  the 
Secretary's  instructions  at  the 
completion  of  each  administrative 
review  requested  under  S  355.22(a)  or.  If 
not  requested,  in  accordance  with  the 
Secretary's  instructions  under 

8  355.22(g): 

(b)  For  each  entry  of  the  merchandise 
entered,  or  withdrawn  fixjm  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  order,  instructs  the 
Customs  Service  to  require  a  cash 
deposit  of  estimated  coimtervailing 
duties  equal  to  the  net  subsidy  stated  in 
the  Secretary's  final  determination; 

(c)  Excludes  fit>m  the  application  of 
the  order  any  producer  or  exporter  that 
the  Secretary  finds  did  not  receive 
direcdy  or  indirecdy,  during  the  period 
for  which  the  Department  measured 
benefits  in  the  investigation,  any  net 
subsidy  on  the  merchandise  fit)m  any 
program  that  the  Secretary  determined 
countervailable  in  the  affirmative  final 
determination;  and 

(d)  Orders  the  suspension  of 
liquidation  ended  for  all  entries  of  the 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 
the  date  of  publication  of  the 


fc  mmmm.  m^^W^  .M.M.MM  .  m. 


52354 


Fedwral  Regtoter  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  S3.  No.  248  /  Tuesday,  December  27.  1988  /  Rules  and  Regula  tions 


52355 


'OL 


Commission's  final  determination,  and 
instructs  the  Customs  Service  to  release 
the  cash  deposit  or  bond  on  those 
entries,  if  in  its  final  determination,  the 
Commission  found  a  threat  of  material 
injury  or  material  retardation  of  the 
establishment  of  an  industry,  unless  the 
Commission  in  its  final  determination 
also  found  that,  absent  the  suspension 
of  liquidation  ordered  under  §  355.15(a). 
it  would  have  found  materied  injury. 

S3SS.22   Adiiifcitobtlv  review  of  Ofdw 


(a)  Request  for  administrative  review: 
withdrawal  of  request  for  review. 
(1)  Each  year  during  the  anniversary 
month  of  the  publication  of  an  order  or 
suspension  of  investigation  (the 
calendar  month  in  which  the 
anniversary  of  the  date  of  publication  of 
the  order  or  suspension  occurs),  an 
interested  party  may  request  in  writing 
that  the  Secretary  conduct  an 
administrative  review  of  all  producers 
or  exporters  covered  by  an  order  or  an 
agreement  on  which  suspension  of 
investigation  was  based. 

(2)  During  the  same  month,  a  producer 
or  exporter  covered  by  an  order  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review  of 
only  that  person  if  the  person  submits 
with  the  request 

(i)  The  person's  certification  that  the 
person  did  not  apply  for  or  receive  any 
net  subsidy  on  the  merchandise,  dunng 
the  appropriate  period  described  in 
paragraph  (b)  of  this  section,  from  any 
program  that  the  Secretary  previously 
found  countervailable  in  the  proceeding, 
and  that  the  person  will  not  do  so  in  the 
futxire; 

(ii)  The  certification  of  the  government 
of  the  affected  country  that  the 
government  did  not  provide  to  that 
person  any  net  subsidy,  during  the 
period  described  in  paragraph  (b)  of  this 
section,  firom  any  program  that  the 
Secretary  previously  found 
countervaUable  in  the  proceeding:  and 

(iii)  If  the  person  is  not  the  producer  of 
the  merchandise,  the  certifications 
under  paragraph  (a)(2){i)  of  this  section 
of  the  suppliers  and  producers  of  the 
merchandise  and  the  certification  under 
paragraph  (a)(2)(ii)  of  this  section  of  the 
government  regarding  those  suppliers 
and  producers. 

(3)  The  Secretary  may  permit  a  party 
that  requests  a  review  under  paragraph 
(a)  of  this  section  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  notice  of  initiation 
of  the  requested  review.  The  Secretary 
may  extend  tfiis  tinie  limit  if  the 
Secretary  decides  that  it  is  reasonable 
to  do  sa  When  a  request  for  review  is 
withdrawn,  the  Secretary  will  publish  in 


the  Federal  Register  notice  of 
'Termination  of  Countervailing  Duty 
Administrative  Review"  or,  if 
appropriate,  "Partial  Termination  of 
Countervailing  Duty  Administrative 
Review." 

(b)  Period  under  review.  (1)  Except  as 
provided  in  pciragraph  (b)(2).  an 
administrative  review  under  paragraph 
(a)  of  this  section  normally  will  cover 
entries  or  exports  of  the  merchandise 
during  the  most  recenUy  completed 
reporting  year  of  the  government  of  the 
affected  coimtry. 

(2)  For  requests  received  during  the 
first  anniversary  month  after  publication 
of  an  order  or  suspension  of 
investigation,  the  review  under 
paragraph  (a)  of  this  section  will  cover 
entries  or  exports,  as  appropriate,  during 
the  period  frcMn  the  date  of  suspension 
of  Uquidation  under  this  part  or 
suspension  of  investigation  to  the  end  of 
the  most  recenUy  completed  reporting 
year  of  the  government  of  the  affected 
country. 

(c)  Procedures.  After  receipt  of  a 
timely  request  under  [mragraph  (a)  of 
this  section,  or  on  the  Secretary's  own 
initiative  when  appropriate,  the 
Secretary  will: 

(1)  Not  later  than  15  days  after  tiie 
anniversary  month,  publish  in  the 
Federal  Register  notice  of  "initiation  of 
Countervailing  Duty  Administrative 
Review:" 

(2)  Normally  not  later  than  30  days 
after  the  date  of  publication  of  the 
notice  of  initiation,  send  to  appropriate 
interested  parties  or  a  sample  of 
interested  parties  questionnaires 
requesting  factual  information  for  the 
review; 

(3)  Conduct  if  appropriate,  a 
verification  under  S  355.36; 

(4]  Issue  preliminary  results  of  review, 
based  on  the  availaUe  information,  that 
include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  preliminary  results  are 
based: 

(ii)  The  net  subsidy,  if  any,  during  the 
period  of  review  stated  on  a  country- 
wide basis,  except  as  provided  in 
paragraph  (d)  or  (f)  of  this  section: 

(iii)  A  description  of  official  changes 
in  the  subsidy  programs  made  by  the 
government  of  the  affected  country  that 
affect  the  cash  deposit  of  estimated 
countervailing  duties:  and 

(iv)  For  an  agreement,  the  Secretary's 
preliminary  conclusions  with  respect  to 
the  status  of.  and  compliance  wiUi.  the 
agreement: 

(5)  Publish  in  tiie  Federal  Register 
notice  of  "Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,"  including  the  net  subsidy,  if 
any.  the  estimated  net  subsidy  for  cash 


deposit  purposes,  and  an  invitation  for 
argument  consistent  with  S  355.38,  and 
notify  all  parties  to  the  proceeding: 

(6)  Promptiy  after  issuing  the 
preliminary  results,  provide  to  parties  to 
the  proceeding  which  request  disclosure 
a  further  explanation  of  the  calculation 
methodology  used  in  reaching  the 
preliminiiry  results: 

(7)  Not  later  than  365  days  affer  the 
anniversary  month,  issue  final  results  of 
review  that  include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  final  results  are  based; 

(ii)  The  net  subsidy,  if  any,  during  the 
period  of  review  stated  on  a  country- 
wide basis,  except  as  provided  in 
paragraph  (d)  or  (f)  of  this  section; 

(iii)  A  description  of  official  changes 
in  the  subsidy  programs,  made  by  the 
government  of  the  affected  country  not 
later  than  the  date  of  publication  of  the 
notice  of  preliminary  results,  that  affect 
the  cash  deposit  of  estimated 
countervailing  duties;  and 

(iv)  For  an  agreement,  the  Secretary's 
conclusions  with  respect  to  the  status  of, 
and  compliance  with,  the  agreement; 

(8)  Publish  in  the  Federal  Register 
notice  of  "Final  Results  of 
Countervailing  Duty  Administiative 
Review,"  including  the  net  subsidy,  if 
any,  and  the  estimated  net  subsidy  for 
cash  deposit  purposes,  and  notify  all 
parties  to  the  proceeding; 

(9)  Promptiy  affer  issuing  the  final 
results,  provide  to  parties  to  the 
proceeding  which  request  disclosure  a 
further  explanation  of  the  calculation 
methodology  used  in  reaching  the  final 
results;  and 

(10)  Promptiy  after  publication  of  the 
notice  of  final  results,  instruct  the 
Customs  Service  to  assess 
countervailing  duties  on  the 
merchandise  described  in  paragraph  (b) 
of  this  section  and  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  on  future  entries.  Both  the 
assessment  and  the  cash  deposit  will  be 
at  the  rates  found  in  the  final  results  of 
review,  calculated  on  a  country  vv,nde 
basis,  except  as  provided  in  paragraph 
(d)  or  (f)  of  this  section. 

(d)  Calculation  of  individual  rates. 
(1)  U  a  producer  or  exporter  is 
government-owned,  the  Secretary  will, 
and  to  the  extent  practicable  for  other 
producers  or  exporters  the  Secretary 
may,  review  whether  a  significant 
differential  existed,  during  the  period 
under  review,  between  the  net  subsidy 
received  by  an  individual  producer  or 
exporter  of  the  merchandise  and  the 
weighted-average  net  subsidy  calculated 
on  a  country-wide  basis. 

(2)  It  the  Secretary  decides  that  an 
individual  (including  government- 


owned)  producer  or  exporter  received  a 
significantly  different  net  subsidy  during 
the  period,  the  Secretary  will  state  in  the 
final  results  an  individual  rate  for  that 
person,  and  that  rate  will  be  the  basis 
for  the  assessment  of  countervailing 
duties  and,  except  as  provided  in 
paragraph  (c)(7)(iii)  of  this  section,  the 
cash  deposit  of  estimated  countervailing 
duties  for  that  person. 

(3)  A  significant  differential  is: 

(i)  A  difference  of  the  greater  of  at 
least  five  percentage  points,  or  25 
percent,  from  the  weighted-average  net 
subsidy  calculated  on  a  country-wide 
basis;  or 

(ii)  The  difference  between  a  net 
subsidy  of  zero  (or  de  minimis]  and  any 
rate  greater  than  de  minimis. 

(e)  Possible  cancellation  or  revision 
of  suspension  agreement.  U  during  an 
administrative  review  the  Secretary 
determines  or  has  reason  to  beUeve  that 
the  signatory  foreign  government  or 
exporters  have  violated  a  suspension 
agreement  or  that  the  agreement  no 
longer  meets  the  requirements  of 
§  355.18,  the  Secretary  will  take 
appropriate  action  under  {  355.19.  The 
Secretary  may  suspend  the  time  limit  in 
paragraph  (c)(7)  of  this  section  while 
taking  action  under  S  355.19(b). 

(0  Review  of  individual  producer  or 
exporter.  For  an  administrative  review 
requested  under  paragraph  (a)(2)  of  this 
section: 

(1)  The  Secretary  will  verify  whether 
there  is  a  net  subsidy  on  the 
merchandise  covered  by  the  request 
from  any  program  that  the  Secretary: 

(i)  Previously  found  countervailable  in 
the  proceeding;  or 

(ii)  Determines  in  the  review  to  be 
countervailable. 

(2)  If  the  Secretary  verifies  that  the 
certifications  are  complete  and  accurate 
with  regard  to  paragraph  (f)(l)(i)  of  this 
section  and  verifies  that  there  is  no  net 
subsidy  described  in  paragraph  (n(l)(>i) 
of  this  section  on  the  merchandise,  the 
Secretary  will  issue  and  publish  in  the 
Federal  Register  final  results  for  that 
person  and  take  actions  under 
paragraph  (c)(9)  of  this  section  that 
include  a  zero  rate  of  assessment  and 
the  appropriate  cash  deposit. 

(3)  If  the  Secretary  verifies  that  the 
certifications  are  complete  and  accurate 
with  regard  to  paragraph  (0(1  )(i)  but  is 
unable  to  verify  there  is  no  net  subsidy 
described  in  paragraph  (f)(l)(ii)  of  this 
section  on  the  merchandise,  the 
Secretary  will: 

(i)  Issue  and  publish  final  results  for 
that  person  and  take  actions  under 
paragraph  (c)(9]  of  this  section  that 
include  a  rate  based  on  the  net  subsidies 
found;  and 


(ii)  Initiate  an  administrative  review 
under  paragraphs  (b)  and  (c)  of  this 
section  of  all  producers  and  exporters 
covered  by  the  order,  unless  the 
Secretary  is  concurrenUy  reviewing  the 
same  period  as  a  result  of  a  request 
under  paragraph  (a)(1)  of  this  section. 

(4)  ff  the  Secretary  is  unable  to  verify 
that  the  certifications  are  complete  and 
accurate  with  regard  to  paragraph 
(f)(l)(i)  of  this  section  but  verifies  there 
is  no  net  subsidy  described  in  paragraph 
(n(l)(ii]  of  this  section  on  the 
merchandise,  the  Secretary  will  issue 
and  publish  final  results  for  that  person 
and  take  actions  under  paragraph  (c)(9) 
of  this  section  that  include  a  rate  based 
on  the  previously  or  concurrentiy 
determined  country-wide  weighted- 
average  rate. 

(5)  If  the  Secretary  is  unable  to  verify 
that  the  certifications  are  complete  and 
accurate  with  regard  to  paragraph 
(f)(l)(i)  of  this  section  and  is  unable  to 
verify  that  there  is  no  net  subsidy 
described  in  paragraph  (r)(l)(ii)  of  this 
section  on  the  merchandise,  the 
Secretary  will: 

(i)  Issue  and  pubUsh  final  results  for 
that  person  and  take  actions  under 
paragraph  (c)(9)  of  this  section  tiiat 
include  a  rate  based  on  the  previously 
determined  country-wide  weighted- 
average  rate  plus  the  additional  rate 
under  paragraph  (n(l)(ii)  of  this  section, 
or,  ff  appropriate,  the  concurrentiy 
determined  country-wide  weighted- 
average  rate;  and 

(ii)  Initiate  an  administrative  review 
under  paragraphs  (b)  and  (c)  of  this 
section  of  all  producers  and  exporters 
covered  by  the  order,  unless  the 
Secretary  is  concurrenUy  reviewing  the 
same  period  as  a  result  of  a  request 
under  paragraph  (a)(1)  of  this  section. 

(6)  In  addition  to  the  actions 
described  in  paragraphs  (0(4)  and  (0(5) 
of  this  section,  if  the  Secretary  is  unable 
to  verify  that  the  certifications  are 
complete  and  accurate  with  regard  to 
paragraph  (0(l)(i)  of  this  section,  the 
Secretary  will  refuse  to  accept  any  other 
requests  for  review  under  paragraph 
(a)(2)  of  this  section  for  the  duration  of 
the  order. 

(g)  Automatic  assessment  of  duty. 
(1)  For  orders,  if  the  Secretary  does  not 
receive  a  timely  request  under 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
the  Secretary,  without  additional  notice, 
will  instruct  the  Customs  Service  to 
assess  countervailing  duties  on  the 
merchandise  described  in  paragraph  (b) 
of  this  section  at  rates  equal  to  the  cash 
deposit  of  or  bond  for  estimated 
rountervailing  duties  required  on  that 
merchandise  at  the  time  of  entry,  or 
withdrawal  bom  warehouse,  for 


consimiption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

(2)  ff  the  Secretary  receives  a  timely 
request  under  paragraph  (a)(2)  of  this 
section  and  no  request  under  paragraph 
(a)(1)  of  this  section,  the  Secretary  in 
accordance  with  paragraph  (g)(1)  of  this 
section  will  instruct  the  Customs  Service 
to  assess  countervailing  duties,  and  to 
continue  to  collect  the  cash  deposits,  on 
the  merchandise  not  covered  by  the 
request. 

(h)  Changed  circumstances  review. 
(1)  If  the  Secretary  concludes  from 
available  information,  including 
information  in  a  request  under  this 
paragraph  for  an  administrative  review, 
that  changed  circumstances  sufficient  to 
warrant  a  review  exist,  the  Secretary 
will:  ' 

(i)  Publish  in  tiie  Federal  Register 
notice  of  "Initiation  of  Changed 
Circumstances  Countervailing  Dufy 
Administrative  Review;" 

(ii)  If  necessary,  send  to  appi-opriate 
interested  parties  or  a  sample  of 
interested  parties  questionnaires 
requesting  factual  information  for  the 
review; 

(iii)  Conduct,  if  appropriate,  a 
verification  under  S  355.36; 

(iv)  Issue  preliminary  results  of  review 
based  on  the  available  information  that 
include  the  factual  and  legal  conclusions 
on  which  the  preliminary  results  are 
based  and  any  action  the  Secretary 
proposes  based  on  the  preUminary 
results: 

(v)  Publish  in  the  Federal  Register 
notice  of  "Preliminary  Results  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Review,"  including 
an  mvitation  for  argimient  consistent 
witii  S  355.38: 

(vi)  Notify  all  parties  to  the 
proceeding  of  the  preliminary  results; 

(vii)  Promptly  after  issuing  the 
preliminary  results,  provide  to  parties  to 
the  proceeding  which  request  disclosure 
a  further  explanation  of  the  preliminary 
results; 

(viii)  Not  later  than  270  days  after  the 
date  of  the  Secretary's  initiation  of  the 
review,  issue  final  results  of  review  that 
include  the  factual  and  legal  conclusions 
on  which  the  final  results  are  based  and 
any  action,  including  action  under 
paragraph  (c)(9)  of  this  section  and 
§  355.25(d).  tiiat  tiie  Secretary  wdl  take 
based  on  the  final  results: 

(be)  Publish  in  the  Federal  Register 
notice  of  "Final  Results  of  Changed 
Circumstances  Countervailing  Duty 
Administiative  Review;"  and 
(x)  Notify  all  parties  to  the 
proceeding;  and 

(xi)  Promptiy  after  issuing  the  final 
results,  provide  to  the  parties  to  the 
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proceeding  which  request  disclosure  a 
further  explanation  of  the  final  resulU. 

(2)  Changed  circumstances  reviews 
may  be  requested  at  any  time,  including 
periods  other  than  anniversary  months. 

(3)  The  Secretary  will  not  iidtiate  an 
administrative  review  under  paragraph 
(h)  of  this  section  before  the  end  of  the 
second  annual  anniversary  month  (the 
calendar  month  in  which  the 
anniversary  of  the  date  of  publication  of 
the  order  or  suspension  occurs)  after  the 
date  of  publication  of  the  Secretary's 
affirmative  preliminary  determination  or 
suspension  of  investigation,  unless  the 
Secretary  finds  that  good  cause  exists. 

(4)  If  the  Secretary  concludes  that 
expedited  action  is  warranted,  the 
Secretary  may  combine  the  notices 
identified  in  paragraphs  (h)(lKi)  and 
(h)(i](v)  of  this  section  in  a  notice  of 
"Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Review."  In  that 
event,  the  notification  required  in 
paragraph  (h)(l)(vi)  of  this  section  will 
be  given  to  all  interested  parties 
included  on  the  Department's  service  list 
described  in  §  355.31(h). 

(i)  Review  at  the  direction  of  the 
president  At  the  direction  of  the 
President  or  a  designee,  the  Secretary 
will  conduct  an  administrative  review  to 
determine  if  a  net  subsidy  is  being 
provided  with  respect  to  the 
merchandise  subject  to  an 
understanding  or  other  kind  of 
quantitative  restriction  agreement 
accepted  under  $  355.17(b)  or 
i  355.18(b)(3).  The  Secretary  wilt 

(1)  Publish  in  the  Fedacal  Raf^ster 
notice  of  "Initiation  of  Countervailing 
Duty  Administrative  Review  at  the 
Direction  of  the  President,"  which  will 
include  a  description  of  the 
merchandise,  the  period  under  review. 
and  a  summary  of  the  available 
information  which  would,  if  accurate, 
support  the  imposition  of  countervailing 
duties; 

(2)  Notify  the  Commission: 

(3)  Send  to  appropriate  interested 
parties  or  a  sample  of  interested  parties, 
normally  not  later  than  30  days  after  the 
date  of  publication  of  the  notice  of 
initiation,  questionnaires  requesting 
factual  information  for  the  review; 

(4)  Conduct,  if  appropriate,  a 
verification  under  t  355.36; 

(5)  Issue  preliminary  results  of  review, 
based  on  the  available  informatifm.  that 
include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  preliminary  results  are 

(ii)  The  net  subsidy,  if  any,  during  the 
period  of  review  stated  on  a  country- 
wide basis,  except  as  provi<ted  in 
paragraph  (d)  of  this  section;  and 


(ill)  A  description  of  official  changes 
in  the  subsidy  programs  made  by  the 
government  of  the  affected  country  that 
affect  the  estimated  net  subsidy; 

(6)  Publish  in  the  Federal  Register 
notice  of  "Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  at  the  Direction  of  the 
President"  including  the  net  subsidy,  if 
any,  the  estimated  net  subsidy  for  cash 
deposit  purposes,  and  an  invitation  for 
argument  consistent  with  i  356.38; 

(7)  Notify  the  Commission  and  all 
parties  to  the  proceeding; 

(8)  Promptly  after  issuing  the 
preliminary  results,  provide  to  parties  to 
the  proceeding  which  request  cUsclosure 
a  furUier  explanation  of  the  preliminary 
results; 

(9)  Issue  final  results  of  review  that 
include: 

(i)  The  factual  and  legal  conclusions 
on  which  the  final  results  are  based; 

(ii)  The  net  subsidy,  if  any,  during  the 
period  of  review  stated  on  a  country- 
wide basis,  except  as  provided  in 
paragraph  (d)  of  this  section;  and 

(iii)  A  description  of  official  changes 
in  the  subsidy  programs,  made  by  the 
government  of  the  affected  country  not 
later  than  the  date  of  publication  of  the 
notice  of  preliminary  results,  that  affect 
the  estimated  net  subsidy; 

(10)  Publish  in  the  Federal  Register 
notice  of  Tinal  Results  of 
Countervailing  Daty  Administrative 
Review  at  the  Direction  of  the 
President,"  including  the  net  subsidy,  if 
any,  and  the  estimated  net  subsidy  for 
cash  deposit  purposes;  and 

(11)  Notify  all  parties  to  the 
proceeding: 

(12)  PrompUy  after  issuing  the  final 
results,  provide  to  parties  to  the 
proceeding  which  request  disclosure  a 
further  explanation  of  the  final  results; 
and 

(13)  If  the  Secretary's  final  results  of 
administrative  review  under  paragraph 
(i)(g)  of  this  section  and  the 
Commission's  final  results  of  review 
under  section  782(aK2)  <rf  the  Act  are 
affirmative: 

(i)  Publish  in  the  Federal  Renter  a 
"Coxmtervailing  Dufy  Order"  under 
S  355.21  on  or  promptiy  after  the  date 
the  agreement  terminates;  and 

(ii)  Order  the  suspension  of 
liquidation  of  entries  of  the  merdiandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  countervailing  dufy 
order. 


S36S.23    ProvWonal 
cap. 

This  section  applies  to  the 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 


the  date  of  publication  of  the 
Commission's  notice  of  affirmative  final 
determination  or,  if  the  merchandise  is 
from  a  country  not  entiUed  to  an  injury 
test  for  the  merchandise,  the  date  of  the 
Secretary's  notice  of  affirmative  final 
determination.  If  the  cash  deposit  or 
bond  required  under  the  Secretary's 
affirmative  preliminary  or  affirmative 
final  determination  is  different  from  the 
net  subsidy  the  Secretary  calculates 
under  i  355.22,  the  Secretary  will 
instruct  the  Customs  Service  to 
disregard  the  difference  to  the  extent 
that  die  cash  deposit  or  bond  is  less 
than  the  net  subsidy,  and  to  assess 
countervailing  duties  equal  to  the  net 
subsidy  calculated  under  9  355.22  if  die 
cash  deposit  or  bond  is  more  than  the 
net  subsidy. 

§355.24    Intareat  en  certain  overpaymenia 
and  undarpayinants. 

(a)  In  general.  The  Secretary  will 
instruct  the  Customs  Service  to  pay  or 
collect,  as  appropriate,  interest  on  the 
difference  between  the  cash  deposit  of 
estimated  coimtervailing  duties  and  the 
assessed  coimtervailing  duties  on 
entries  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  a  countervailing  dufy 
order. 

(b)  Rate.  The  rate  or  rates  of  interest 
payable  or  collectible  under  paragraph 
(a)  of  this  section  for  any  period  of  time 
are  the  rates  established  under  section 
6621  of  the  Internal  Revenue  Code  of 
1954. 

(c)  Period.  The  Secretary  will  instruct 
the  Customs  Service  to  calculate  interest 
for  each  entry  from  the  date  that  a  cash 
deposit  is  required  to  be  deposited  for 
the  entry  throu^  the  date  of  liquidation 
of  the  entry. 

S  355.2S    RavoeatkMi  of  oittors; 
tenninatlon  of  auspanded  Investigation. 

(a)  Revocation  or  termination  based 
-on  absence  of  subsidy.  (1)  The  Secretary 
may  revoke  an  order  or  terminate  a 
suspended  investigation  if  the  Secretary 
concludes  that 

(i)  The  government  of  the  affected 
country  has  eliminated  all  subsidies  on 
the  merchandise  by  abolishing  for  the 
merchandise,  for  a  period  of  at  least 
three  consecutive  years,  all  programs 
that  the  Secretary  has  found 
countervailable;  and 

(ii)  It  is  not  likely  that  the  government 
of  the  affected  country  will  in  the  future 
reinstate  for  the  merchandise  those 
programs  or  substitute  other 
countervailable  programs. 
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(2)  The  Secretary  may  revoke  an  order 
or  terminate  a  suspended  investigation 
if  the  Secretary  concludes  that: 

(i)  All  producers  and  exporters 
covered  at  the  time  of  revocation  by  the 
order  or  the  susptension  agreement  have 
not  applied  for  or  received  any  net 
subsidy  on  the  merchandise  for  a  period 
of  at  least  five  consecutive  years;  and 

(ii)  It  is  not  likely  that  those  persons 
will  in  the  future  apply  for  or  receive 
any  net  subsidy  on  the  merchandise 
from  those  programs  the  Secretary  has 
found  countervailable  in  any  proceeding 
involving  the  affected  country  or  from 
other  countervailable  programs. 

(3)  The  Secretary  may  revoke  an  order 
in  part  if  the  Secretary  concludes  that: 

(i)  One  or  more  producers  or  exporters 
covered  by  the  order  have  not  appUed 
for  or  received  any  net  subsidy  on  the 
merchandise  for  a  period  of  at  least  five 
consecutive  years; 

(ii)  It  is  not  likely  diat  those  persons 
will  in  the  future  apply  for  or  receive 
any  net  subsidy  on  the  merchandise 
fixim  those  programs  the  Secretary  has 
found  countervailable  in  any  proceeding 
involving  the  affected  country  or  from 
other  countervailable  programs;  and 

(iii)  Except  for  producers  or  exporters 
that  the  Secretary  previously  has 
determined  have  not  received  any  net 
subsidy  on  the  merchandise,  the 
producers  or  exporters  agree  in  writing 
to  their  immediate  reinstatement  in  the 
order,  as  long  as  any  producer  or 
exporter  is  subject  to  the  order,  if  the 
Secretary  concludes  imder  §  355.22(h) 
that  the  producer  or  exporter, 
subsequent  to  the  revocation,  has 
received  any  net  subsidy  on  the 
merchandise. 

(b)  Request  for  revocation  or 
termination.  (1)  During  the  third  and 
subsequent  annual  anniversary  months 
of  the  publication  of  an  order  or 
suspension  of  investigation  (the 
calendar  month  in  which  the 
anniversary  of  the  date  of  pubhcation  of 
the  order  or  suspension  occurs),  the 
government  of  the  affected  country  may 
request  in  writing  that  the  Secretary 
revoke  an  order  or  terminate  a 
suspended  investigation  under 
paragraph  (a](l]  of  this  section  if  the 
government  submits  with  the  request  its 
certification  that  it  has  satisfied,  during 
the  period  described  in  8  355JZ2(b)(l). 
the  requirements  of  paragraph  (a](l)(i)  of 
this  section  and  that  it  shall  not 
reinstate  for  the  merchandise  those 
programs  or  substitute  other 
countervailable  programs;  or 

(2)  During  the  fifth  and  subsequent 
annual  anniversary  months  of  the 
publication  of  an  order  or  suspended 
investigation,  the  government  of  the 
affected  country  may  request  in  writing 


that  the  Secretary  revoke  an  order  or 
terminate  a  suspended  investigation 
under  paragraph  (a)(2)  of  this  section  if 
the  government  submits  with  the 
request: 

(i)  Hie  certifications  required  under 
S  355.22(a)(2)  for  all  producers  and 
exporters  covered  by  the  order  or 
suspension  agreement;  and 

(ii)  Those  producers'  and  exporters' 
certifications  that  they  shall  not  apply 
for  or  receive  any  net  subsidy  on  die 
merchandise  from  any  program 
described  in  paragraph  (a)(2)(ii)  of  this 
section. 

(3)  During  the  fifth  and  subsequent 
annual  anniversary  months  of 
pubhcation  of  an  order  or  suspension  of 
investigation,  a  producer  or  exporter 
may  request  in  writing  that  the 
Secretary  revoke  an  order  with  regard  to 
that  person  if  the  person  submits  with 
the  request 

(i)  The  certifications  required  under 
9  355.22(a)(2): 

(ii)  The  certifications  described  in 
paragraph  (b)(2)(ti)  of  this  section  for  the 
merchandise  covered  by  the  request 
and 

(iii)  The  agreement  described  in 
paragraph  (a)(3)(iii)  of  this  section. 

(cj  Procedures.  (1)  After  receipt  of  a 
timely  request  under  paragraph  (b)  of 
this  section,  the  Secretary  will  consider 
the  request  as  including  a  request  for  an 
administrative  review  and  will  conduct 
a  review  under  9  355.22(c). 

(2)  In  addition  to  the  requirements  of 
9  355.22(c),  the  Secretary  will 

(i)  Publish  with  the  notice  of  initiation, 
under  9  355.22(c)(1).  notice  of  "Request 
for  Revocation  of  Order  (in  Part)"  or,  if 
appropriate,  "Request  for  Termination  of 
Suspended  Investigation;" 

(ii)  Conduct  a  verification  under 
9  355.36: 

(iii)  Include  in  the  preliminary  results 
of  review,  under  9  355.22(c)(4),  the 
Secretary's  decision  whether  there  is  a 
reasonable  basis  to  believe  that  the 
requirements  for  revocation  or 
termination  are  met 

(iv)  If  the  Secretary's  preliminary 
decision  under  paragraph  (c)(2)(iii)  of 
this  section  is  affirmative,  pubhsh  with 
the  notice  of  preliminary  results  of 
review,  under  9  355.22(c)(5),  notice  of 
"Intent  to  Revoke  Order  (in  Part)"  or,  if 
appropriate,  "Intent  to  Terminate 
Suspended  Investigation;" 

(v)  Include  in  the  final  results  of 
review,  under  9  355.22(c)(7],  the 
Secretary's  final  decision  whether  the 
requirements  for  revocation  or 
termination  are  met  and 

(vi)  U  the  Secretary's  final  decision 
under  paragraph  (c)(2)(v)  of  this  section 
is  affirmative,  publish  with  the  notice  of 
final  results  of  review,  under 


9  355.22(c)(8),  notice  of  "Revocation  of 
Order  (in  Part)"  or.  if  appropriate, 
'Termination  of  Suspended 
Investigation." 

(3)  If  the  Secretary  revokes  an  order 
or  revokes  an  order  in  part,  the 
Secretary  will  order  the  suspension  of 
liquidation  ended  for  the  merchandise 
covered  by  the  revocation  on  the  first 
day  after  die  period  under  review,  and 
will  instruct  the  Customs  Service  to 
release  any  cash  deposit  or  bond. 

(d)  Revocation  or  termination  based 
on  changed  circumstances.  (1)  The 
Secretary  may  revoke  an  order  or 
terminate  a  suspended  investigation  if 
the  Secretary  concludes  that: 

(i)  The  order  or  suspended 
investilgation  no  longer  is  of  interest  to 
interested  parties,  as  defined  in 
paragraphs  (i)(3),  (i)(4).  (i){5),  and  (i)(6) 
of  9  355.2;  or 

(ii)  Other  changed  circumstances 
sufficient  to  warrant  revocation  or 
termination  exist 

(2)  It  at  any  time  the  Secretary 
concludes  from  the  available 
information,  including  an  affirmative 
statement  of  no  interest  bom  the 
petitioner  in  the  proceeding,  that 
changed  circumstances  sufficient  to 
warrant  revocation  or  termination  may 
exist  the  Secretary  will  conduct  an 
administrative  review  under  9  355.22(h). 

(3)  In  addition  to  the  requirements  of 
9  355.22(h),  die  Secretary  wiU: 

(i)  PubUsh  widi  the  notice  of  initiation, 
under  9  355.22(h)(l)(i).  notice  of 
"Consideration  of  Revocation  of  Order 
(in  Part)"  or.  if  appropriate, 
"Consideration  of  Termination  of 
Suspended  Investigation;" 

(ii)  K  the  Secretary's  conclusion,  as 
described  in  paragraph  (d)(2)  of  this 
section,  is  not  based  on  a  request  the 
Secretary,  not  later  than  the  date  of 
pubhcation  of  the  notice  described  in 
paragraph  (d)(3)(i)  of  this  section,  ivill 
serve  written  notice  of  the  consideration 
of  revocation  or  termination  on  each 
interested  party  Usted  on  the 
Department's  service  Ust  and  on  any 
other  person  which  the  Secretary  has 
reason  to  believe  is  a  producer  or  seller 
in  the  United  States  of  the  like  product 

(iii)  Conduct  a  verification,  if 
appropriate,  under  9  355.36: 

(iv)  Include  in  the  preliminary  results 
of  review,  under  9  355.22(h)(l)(iv),  the 
Secretary's  decision  whether  there  is  a 
reasonable  basis  to  beUeve  that  the 
requirements  for  revocation  or 
termination  based  on  changed 
circiunstances  are  met 

(v)  If  the  Secretary's  preliminary 
decision  under  paragraph  (d)(3)(iv)  of 
this  section  is  affirmative,  publish  with 
the  notice  of  preliminary  results  of 


MlI^-\^ 


52358      Federal  Register  /  Vol.  53.  No.  246  /  Tuesday.  December  27.  1988  /  Rules  and  Reg\ila  lions 


Federal  Regtoter  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Rules  and  Regulations      52359 


review,  under  5  355.22(h)(l)(v).  notice  of 
"Intent  to  Revoke  Order  (in  Part)"  or.  if 
appropriate,  "Intent  to  Terminate 
Suspended  Investigation;" 

(vi)  Include  in  the  final  results  of 
review,  under  S  355.22(h)(l)(viii).  the 
Secretary's  final  decision  whether  the 
requirements  for  revocation  or 
termination  based  on  changed 
circumstances  are  met;  and 

(vii)  If  the  Secretary's  final  decision 
under  paragraph  (d)(3)(vi)  of  this  section 
is  affirmative,  pubbsh  with  the  notice  of 
final  results  of  review,  under 
S  355.22(h)(l)(ix),  a  notice  of 
Revocation  of  Order  (in  Part)"  or,  if 
appropriate.  'Termination  of  Suspended 
Investigation." 

(4)(i)  If  for  four  consecutive  annual 
anniversary  months  no  interested  party 
has  requested  an  administrative  review, 
under  }  355.22(a),  of  an  order  or 
suspended  investigation,  not  later  than 
the  first  day  of  the  fifth  consecutive 
annual  anniversary  month,  the  Secretary 
will  publish  in  the  Federal  Register 
notice  of  "Intent  to  Revoke  Order"  or,  if 
appropriate,  "Intent  to  Terminate 
Suspended  Investigation." 

(ii)  Not  later  than  the  date  of 
publication  of  the  notice  described  in 
paragraph  (d)(4)(i)  of  this  section,  the 
Secretary  will  serve  written  notice  of  the 
intent  to  revoke  or  terminate  on  each 
interested  party  listed  on  the 
Department's  service  list  and  on  any 
other  person  which  the  Secretary  has 
reason  to  believe  is  a  producer  or  seller 
in  the  United  States  of  the  like  product 

(iii)  If  by  the  last  day  of  the  fifth 
annual  anniversary  month  no  interested 
party  objects,  or  requests  an 
administrative  review  under  S  355.22(a), 
the  Secretary  at  that  time  will  conclude 
that  the  requirements  of  paragraph 
(d)(l)(i)  of  this  section  for  revocation  or 
termination  are  met  revoke  the  order  or 
terminate  the  suspended  investigation, 
and  publish  in  the  Federal  Register  the 
notice  described  in  paragraph  (d}(3)(vii) 
of  this  section. 

(5)  If  the  Secretary  under  paragraph 
(d)  of  this  section  revokes  an  order  or 
revokes  an  order  in  part,  the  Secretary 
will  order  the  suspension  of  liquidation 
ended  for  the  merchandise  covered  by 
the  revocation  on  the  effective  date  of 
the  notice  of  revocation,  and  will 
instruct  the  Customs  Service  to  release 
any  cash  deposit  or  bond. 

(e)  Revocation  or  termination  based 
on  injury  reconsideration.  If  the 
Commission  determines  in  an 
administrative  review  under  section 
751(b)  of  the  Act  that  an  industry  in  the 
United  States  would  not  be  materially 
injured,  or  would  not  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  would 


not  be  materially  retarded,  by  reason  of 
imports  of  the  merchandise  covered  by  a 
countervailing  duty  order  or  suspension 
agreement  the  Secretary  will  revoke,  in 
whole  or  in  part  the  order  or  terminate 
the  suspended  investigation,  and  will 
publish  in  the  Federal  Register  notice  of 
"Revocation  of  Order  (in  Part)"  or,  if 
appropriate,  'Termination  of  Suspended 
Investigation." 

Subpart  C— Inf  onnatlon  and  Argument 

S  355.3 1    SutMiiission  of  factual 
Infonnation. 

(a)  Time  limits  in  general.  (1)  Except 
as  provided  in  paragraphs  (a)(2)  and  (b) 
of  this  section,  submissions  of  factual 
information  for  the  Secretary's 
consideration  shall  be  submitted  not 
later  than: 

(i)  For  the  Secretary's  final 
determination,  the  day  before  the 
scheduled  date  on  which  the  verification 
is  to  commence;  or 

(ij)  For  the  Secretary's  final  results  of 
an  administrative  review,  the  earlier  of 
the  date  of  pubhcation  of  notice  of 
preliminary  results  of  review  or  180  days 
after  the  date  of  publication  of  notice  of 
initiation  of  the  review. 

(2)  Any  interested  party,  as  defined  in 
paragraphs  (i)(3),  (i)(4),  (i)(5),  and  (i)(6) 
of  S  355.2,  may  submit  factual 
information  to  rebut,  clarify,  or  correct 
factual  information  submitted  by  an 
interested  party,  as  defined  in  paragraph 
(i)(l)  or  (i)(2)  of  i  355.2,  at  any  time  prior 
to  the  deadlme  provided  in  this  section 
for  submission  of  such  factual 
information  or,  if  later,  10  days  after  the 
date  such  factual  information  is  served 
on  the  interested  party,  or,  if 
appropriate,  made  available  under 
administrative  protective  order  to  the 
interested  party. 

(3)  The  Secretary  will  not  consider  in 
the  final  determination  or  the  final 
results,  or  retain  in  the  record  of  the 
proceeding,  any  factual  information 
submitted  after  the  applicable  time  limit 
The  Secretary  will  retiun  such 
information  to  the  submitter  with 
written  notice  stating  the  reasons  for 
return  of  the  information. 

(b)  Questionnaire  responses  and  other 
submissions  on  request. 

(1)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Secretary  may  request 
any  person  to  submit  factual  information 
at  any  time  during  a  proceeding. 

(2)  In  the  Secretary's  written  request 
to  an  interested  party  for  a  response  to  a 
questionnaire  or  for  other  factual 
information,  the  Secretary  will  specify 
the  time  limit  for  response.  The 
Secretary  normally  will  not  consider  or 
retain  in  the  record  of  the  proceeding 
unsolicited  questionnaire  responses,  and 


in  no  event  will  the  Secretary  consider 
unsohcited  questionnaire  responses 
submitted  after  the  date  of  publication 
of  the  Secretary's  preliminary 
determination.  The  Secretary  will  return 
to  the  submitter,  with  written  notice 
stating  the  reasons  for  return  of  the 
document  any  untimely  or  unsolicited 
questionnaire  responses  rejected  by  the 
Department 

(3)  Ordinarily,  the  Secretary  will  not 
extend  the  time  limit  stated  in  the 
questionnnaire  or  request  for  other 
factual  information.  Before  the  time  limit 
expires,  the  recipient  of  the  Secretary's 
request  may  request  an  extension.  The 
request  must  be  in  writing  and  state  the 
reasons  for  the  request.  Only  the 
following  employees  of  the  Department 
may  approve  an  extension:  the  Assistant 
Secretary  for  Import  Administration,  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  the  Deputy  Assistant 
Secretary  for  Investigations,  the  Deputy 
Assistant  Secretary  for  Compliance,  and 
the  office  or  division  director 
responsible  for  the  proceeding.  An 
extension  must  be  approved  in  writing. 

(4)  Subject  to  the  other  provisions  of 
paragraph  (b)  of  this  section, 
questionnaire  responses  in 
administrative  reviews  must  be 
submitted  not  later  than  60  days  after 
the  date  of  receipt  of  the  questionnaire. 

(c)  Time  limits  for  certain  allegations. 
(1)  Except  for  an  allegation  of  upstream 
subsidies  submitted  in  an  investigation 
(see  SS  355.15(d)  and  355.20(b]),  the 
Secretary  will  not  consider  any  subsidy 
allegation  submitted  by  the  petitioner  or 
other  interested  party,  as  defined  in 
paragraph  (i)(3),  (i)(4),  (i)(5).  or  (i)(6)  of 
S  355.2,  later  than: 

(i)  In  an  investigation,  40  days  prior  to 
the  scheduled  date  of  the  Secretary's 
preliminary  determination;  or 

(ii)  In  an  administrative  review,  120 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  review. 

(2)  The  Secretary  will  not  consider 
any  allegation  in  an  investigation  that 
the  petitioner  lacks  standing  unless  the 
allegation  is  submitted,  together  with 
supporting  factual  information,  not  later 
than  10  days  before  the  scheduled  date 
for  the  Secretary's  preliminary 
determination. 

(3)  Any  interested  party  may  request 
in  writing  not  later  than  the  time  limits 
specified  in  paragraph  (c)(1)  or  (c)(2)  of 
this  section,  as  applicable,  an  extension 
of  those  time  limits.  If  the  Assistant 
Secretary  for  Import  Administration 
concludes  that  an  extension  would 
facilitate  the  proper  administration  of 
the  law,  the  Assistant  Secretary  may 
grant  an  extension  of  not  longer  than  10 


days  in  an  investigation  or  30  days  in  an 
administrative  review. 

(d)  Where  to  file;  time  of  filing. 
Address  and  submit  documents  to  the 
Secretary  of  Commerce,  Attention: 
Import  Administration,  Central  Records 
Unit  Room  B-009.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  St.  NW..  Washington,  DC  20230, 
between  the  hours  of  8:30  a.nL  and  5:00 
p.ni.  on  business  days.  For  all  time  limits 
in  this  part  the  Secretary  will  consider 
documents  received  when  stamped  by 
the  Central  Records  Unit  with  the  date 
and  time  of  receipt  If  the  time  limit 
expires  on  a  non-business  day,  the 
Secretary  will  accept  documents  that 
are  filed  on  the  next  following  business 
day. 

(e)  Format  and  number  of  copies.  (1) 
In  general.  Unless  the  Secretary  alters 
the  reqidrements  of  this  section, 
submitters  shall  make  all  submissions  in 
the  format  specified  in  paragraph  (e)  of 
this  section.  The  Secretary  may  refuse  to 
accept  for  the  record  of  the  proceeding 
any  submission  that  does  not  conform  to 
the  requirements  of  paragraph  (e)  of  this 
section. 

(2)  Documents.  In  an  investigation, 
submit  10  copies  of  any  document, 
except  a  computer  printout,  and,  if  a 
person  has  requested  that  the  Secretary 
treat  portions  of  the  dociunent  as 
proprietary  information,  submit  five 
copies  of  a  public  version  of  the 
document  including  any  public 
summaries  required  under  S  355.32(b)  as 
substitutes  for  the  portions  for  which  the 
person  has  requested  proprietary 
treatment.  In  an  administrative  review, 
submit  seven  copies  and  three  copies 
respectively.  In  an  investigation  or 
administrative  review,  submit 
documents,  if  prepared  for  that  segment 
of  the  proceeding,  on  letter-size  paper, 
single-sided  and  double-spaced. 
Securely  bind  each  copy  as  a  single 
document  with  any  letter  of  transmittal 
as  the  first  page  of  the  document.  Marie 
the  first  page  of  each  document  in  the 
upper  right  hand  comer  with  the 
following  information  in  the  following 
format: 

(i)  On  the  first  line,  except  for  a 
petition,  the  Department's  case  number; 

(ii)  On  the  second  line,  the  total 
number  of  pages  in  the  dociiment 
including  cover  pages,  appendices,  and 
any  unnumbered  pages; 

(iii)  On  the  third  line,  state  whether 
the  docimient  is  for  an  investigation  or 
an  administrative  review  and.  if  the 
latter,  the  period  of  review; 

(iv)  On  the  fourth  and  subsequent 
lines,  state  whether  any  portion  of  the 
doctunent  contains  classified,  privileged, 
or  proprietary  infonnation  and.  if  so,  list 
the  applicable  page  numbers  and  state 


either  "Document  May  Be  Released 
Under  APO"  or  "Document  May  Not  Be 
Released  Under  APO"  (see  SS  355.32(c) 
and  355.34);  and 

(v)  For  pubUc  versions  of  proprietary 
documents,  complete  the  marking  as 
required  in  paragraphs  (iHJv)  above  for 
the  proprietary  docimient,  but 
conspicuously  mark  on  the  first  page 
"Public  Version." 

(3)  Computer  tapes  and  printouts.  The 
Secretary  may  require  submission  of 
factiial  information  on  computer  tape 
unless  the  Secretary  decides  that  the 
submitter  does  not  maintain  records  in 
computerized  form  and  cannot  supply 
the  requested  information  on  computer 
tape  without  unreasonable  additional 
biirden  in  time  and  expense.  In  an 
investigation  or  administrative  review, 
the  tape  shall  be  accompanied  by  three 
copies  of  any  computer  printout  and 
three  copies  of  the  public  version  of  the 
printout 

(f)  Translation  to  English.  Unless  the 
Secretary  waives  in  writing  this 
requirement  for  an  individual  document 
any  document  submitted  which  is  in  a 
foreign  language  must  be  accompanied 
by  an  English  translation. 

(g)  Service  of  copies  on  other  parties. 
With  the  exception  of  petitions, 
proposed  suspension  agreements 
submitted  imder  $  355.18(g)(l)(i).  and 
factual  information  submitted  under 

S  355.32(a)  that  is  not  required  to  be 
served  on  an  interested  party,  the 
submitter  of  a  document  shall  serve  a 
copy,  by  first  class  mail  or  personal 
service,  on  the  government  of  the 
affected  country  and  any  interested 
party  on  the  Department's  service  list. 
The  submitter  shall  attach  to  each 
document  a  certificate  of  service  listing 
the  parties  served  and,  for  each,  the  date 
and  method  of  service. 

(h)  Service  list  The  Central  Records 
Unit  will  maintain  and  make  available  a 
service  list  for  each  proceeding.  Each 
interested  party  which  asks  to  be  on  the 
service  list  shall  designate  a  person  to 
receive  service  of  documents  filed  in  a 
proceeding. 

(i)  Certifications.  Any  interested  party 
which  submits  factual  information  to  the 
Secretary  must  submit  with  the  factual 
information  the  certification  in 
paragraph  (i)(l)  and,  if  the  party  has 
legal  counsel  or  another  representative, 
the  certification  in  paragraph  (i)(2)  of 
this  section: 

(1)  For  the  interested  party's  official 
responsible  for  presentation  of  the 
factual  information:  "I.  (name  and  title), 
currentiy  employed  by  (interested 
party),  certify  that  (1)  I  have  read  the 
attached  sidimission.  and  (2)  tlie 
infonnatioa  contained  in  this 


submission  is,  to  tlie  best  of  my 
Icnowledge,  complete  and  accurate," 

(2)  For  interested  party's  legal  counsel 
or  other  representative:  "I,  (name),  of 
(law  or  other  firm),  counsel  or 
representative  to  (interested  party), 
certify  that  (1)  I  have  read  the  attached 
submission,  and  (2)  based  on  the 
information  made  available  to  me  by 
(interested  party),  I  have  no  reason  to 
believe  that  this  submission  contains 
any  material  misrepresentation  or 
omission  of  fact." 

S3S5.32    Request  for  proprietary  freaiinent 
of  Inf  onnatlon. 

(a)  Submission  and  content  of  request 
(1)  Any  person  who  submits  factual 
iniformation  to  the  Secretary  in 
connection  with  a  proceeding  may 
request  that  the  Secretary  treat  that 
information,  or  any  specified  part  as 
proprietary. 

(2)  The  submitter  shall  identify 
proprietary  information  on  each  page  by 
placing  brackets  around  the  proprietary 
information  and  cleariy  stating  at  the 
top  of  each  page  "Proprietary  Treatment 
Requested."  The  submitter  shall  provide 
a  full  explanation  why  each  piece  of 
factual  information  subject  to  the 
request  is  entitied  to  proprietary 
treatment  under  S  355.4.  The  request  and 
explanation  shall  be  a  part  of  or 
securely  boimd  with  the  document 
containing  the  infonnation. 

(b)  Public  summary.  All  requests  for 
proprietary  treatment  shall  include  or  be 
accompanied  by: 

(1)  An  adequate  public  simunary  of  all 
proprietary  information,  incorporated  in 
the  pubUc  version  of  the  document 
(generally,  numeric  data  are  adequately 
summarized  if  groufxi  or  presented  in 
terms  of  indices,  or  figures  within  10 
percent  of  the  actual  figure,  and  if  an 
individual  portion  of  the  data  is 
voluminous,  at  least  one  percent 
representative  of  that  portion  is 
individually  summarized  in  this 
manner);  or 

(2)  A  statement  itemizing  those 
portions  of  the  proprietary  information 
which  cannot  be  summarized 
adequately  and  all  arguments  supporting 
that  conclusion  for  each  portion. 

(c)  Agreement  to  release.  All  requests 
for  proprietary  treatment  shall  include 
either  an  agreement  to  permit  discIosiu« 
under  administrative  protective  order,  or 
a  statement  itemizing  which  portions  of 
the  proprietary  infonnation  should  not 
be  released  under  administrative 
protective  order  and  all  arguments 
supporting  that  conclusion  for  each 
portion.  The  Secretary  ordinarily  will 
not  provide  the  submitter  further 
opportunity  for  ugoment  on  wtiether  to 
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grant  a  request  for  disclosure  under 
administrative  protective  order. 

(d)  Return  of  information  as  a  result 
of  nonconforming  request  The  Secretary 
may  return  to  the  submitter  any  factual 
information  for  which  the  submitter 
requested  proprietary  treatment  when 
the  request  does  not  conform  to  the 
requirements  of  this  section  and  in  any 
event  will  not  consider  the  information. 
If  the  Secretary  returns  the  information, 
the  Secretary  will  provide  a  written 
explanation  of  the  reasons  why  it  does 
not  conform  and  will  not  consider  it 
unless  it  is  resubmitted  with  a  new 
request  which  complies  with  the 
requirements  of  this  section  not  later 
than  two  business  days  after  receipt  of 
the  Department's  explanation  for 
rejection  of  the  information. 

(e)  Status  during  consideration  of 
request.  While  considering  whether  to 
grant  a  request  for  proprietary 
treatment,  the  Secretary  will  not 
disclose  or  make  public  the  information. 
The  Secretary  normally  will  decide  not 
later  than  14  days  after  the  Secretary 
receives  the  request. 

(f)  Treatment  of  proprietary 
information.  Unless  the  Secretary 
otherwise  provides,  the  person  to  whom 
the  Secretary  discloses  information  shall 
not  disclose  the  information  to  any  other 
person.  The  Secretary  may  disclose 
factual  information  which  the  Secretary 
decides  is  proprietary  only  to: 

(1)  A  representative  of  an  interested 
party  who  requests  and  is  granted  an 
administrative  protective  order  under 
9  355.34; 

(2)  An  employee  of  the  Department 
directly  involved  in  the  proceeding  for 
which  the  information  is  submitted: 

(3)  An  employee  of  the  Commission 
direcUy  involved  in  the  proceeding  for 
which  the  information  is  submitted; 

(4)  An  employee  of  the  Customs 
Service  directly  involved  in  conducting 
a  fraud  investigation  relating  to  a 
countervailing  duty  proceedhig  on  the 
merchandise; 

(5)  Any  person  to  whom  the  submitter 
spedfically  authorizes  (in  writing) 
disclosure;  and 

(6)  A  charged  party  or  counsel  for  the 
charged  party  under  Part  354  of  this  title 
(19  CFR  Part  354). 

(g)  DeniaJ  of  request  for  proprietary 
treatment  If  the  Secretary  decides  that 
the  factual  information  does  not  warrant 
proprietary  treatment  in  whole  or  in 
part,  the  Secretary  will  notify  the 
submitter.  Unless  the  submitter  agrees 
that  the  information  be  considered 
public  the  Secretary  will  return  the 
information  to  the  submitter  with 
written  notice  stating  the  reasons  for 
return  of  the  information  and  will  not 
consider  it  in  the  proceeding. 


i  SSSJSi    Infonnation  exempt  from 
dtociosure. 

Privileged  or  classified  information  is 
exempt  from  disclosure  to  the  public  or 
to  representatives  of  interested  parties. 

{355.34    Dtscteeure  Of  pfoprletory 
Infonnation  under  admlntotratlve  protective 


(a)  In  general  The  Secretary  may 
disclose,  or  require  to  be  disclosed, 
proprietary  information  under  on 
administrative  protective  order  to  an 
attorney  or  other  representative  of  a 
party  to  the  proceeding  if  the  Secretary 
decides  that  the  representative  has 
stated  a  sufficient  need  for  disclosure 
and  would  adequately  protect  the 
proprietary  status  of  the  information 
disclosed.  In  deciding  whether  to 
disclose  information  under 
administrative  protective  order,  the 
Secretary  will  consider  the  probable 
effectiveness  of  sanctions  for  violation 
of  the  order,  including  those  described 
in  paragraph  (b)(4)  of  this  section.  The 
Secretary  also  will  consider  the  ability 
of  the  Secretary  to  obtain  factual 
information  in  the  future. 

(b)  Request  for  disclosure.  (1)  A 
representative  must  file  a  request  for 
disclosure  under  administrative 
protective  order  not  later  than  the  later 
of: 

(i)  30  days  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  initiation  under  i  355.11  or 
S  355.13,  or  the  notice  of  initiation  of 
administrative  review  under  t  355.22;  or 

(ii)  10  days  after  the  date  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceedLog,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  8  355.38.  are  due. 

(2)  The  representative  must  file  the 
request  for  disclosure  on  the  standard 
form  provided  by  the  Secretary  (Form 
ITA-dez).  The  standard  form  will 
require  only  such  particularity  in  the 
description  of  the  requested  information 
as  is  consistent  with  both  the  criteria  the 
Secretary  uses  to  decide  whether  to 
disclose,  and  with  the  fact  that  a  request 
may  be  made  for  factual  information  not 
yet  submitted. 

(3)  The  request  shall  obligate  the 
representative: 

(i)  Not  to  disclose  the  proprietary 
information  to  anyone  other  than  the 
submitter  and  other  persons  authorized 
by  an  administrative  protective  order  to 
have  access  to  the  information; 

(ii)  To  use  the  information  solely  for 
the  segment  of  the  proceeding  in  which 
it  was  submitted: 

(iii)  To  ensure  the  security  of  the 
proprietary  information  at  all  times;  and 


(iv)  To  report  promptiy  to  the 
Secretary  any  apparent  violation  of  the 
terms  of  the  protective  order. 

(4)  The  request  shall  contain  an 
acknowledgement  by  the  representative 
that: 

(i)  A  representative  determined  to 
have  violated  a  protective  order  may  be 
subject  to  any  or  all  of  the  sanctions 
listed  in  Part  354  of  this  title;  and 

(ii)  The  firm  of  which  a  person 
determined  to  have  violated  a  protective 
order  is  a  partner,  associate,  or 
employee,  and  any  partner,  associate, 
employer,  or  employee  of  such  person, 
may  be  subject  to  any  or  all  of  the 
sanctions  listed  in  Part  354  of  this  tide. 

(5)  The  Secretary  normally  will  decide 
whether  to  disclose  information  under 
administrative  protective  order  not  later 
than  14  days  after  the  Secretary  receives 
the  request  for  disclosure. 

(c)  Opportunity  to  withdraw 
proprietary  information.  If  the  Secretary 
decides  to  disclose  proprietary 
information  under  administrative 
protective  order  without  the  consent  of 
the  submitter,  the  Secretary  will  provide 
to  the  submitter  written  notice  of  the 
decision  and  the  reasons  thereof  and 
will  permit  the  submitter  to  withdraw 
the  information  from  the  official  record 
within  two  business  days.  The  Secretary 
will  not  consider  withdrawn 
information. 

(d)  Disposition  of  proprietary 
information  disclosed  under 
administrative  protective  order.  (1)  At 
the  expiration  of  the  time  for  filing  for 
judicial  review  of  a  decision  by  the 
Secretary,  if  there  is  no  filing  by  any 
party  to  the  proceeding,  or  at  an  earlier 
date  the  Secretary  decides  appropriate, 
the  representative  must  return  or 
destroy  all  proprietary  information 
released  under  this  section  and  all  other 
materials  containing  the  proprietary 
information  (such  as  notes  or 
memoranda).  The  representative  at  that 
time  must  certify  to  the  Secretary  full 
compliance  with  the  terms  of  the 
protective  order  and  the  return  or 
destruction  of  all  proprietary 
information. 

(2)  The  representative  of  a  party  to  the 
proceeding  that  files  for  judicial  review 
or  intervenes  in  the  judicial  review  may 
retain  the  proprietary  information, 
provided  that  the  party  applies  for  a 
court  protective  order  for  the 
information  not  later  than  15  days  after 
the  Secretary  files  the  administrative 
record  with  the  court  If  the  court  denies 
the  party's  application  for  a  court 
protective  order,  the  representative  must 
return  or  destroy  the  proprietary 
information  and  all  other  materials 
containing  the  proprietary  information 


not  later  than  48  hours  after  the  court's 
decision  and  certify  to  the  Secretary  as 
provided  under  paragraph  (d)(1)  of  this 
section. 

(e)  Violation  of  administrative 
protective  order.  The  procedures  for 
investigating  any  alleged  violation  of  an 
administrative  protective  order  issued 
under  this  section  and  for  imposing 
sanctions  for  a  violation  of  such  order 
are  set  forth  in  Part  354  of  this  title  (19 
CFR  Part  354). 

§  355.35    Ex  parte  meeting. 

The  Secretary  will  prepare  for  the 
official  record  a  written  memorandiun  of 
any  ex  parte  meeting  between  any 
person  providing  factual  information  in 
connection  with  a  proceeding  and  the 
person  to  whom  the  Secretary  has 
delegated  the  authorify  to  make  the 
decision  in  question  or  the  person 
makmg  a  final  recommendation  to  that 
person.  The  memorandum  will  include 
the  date,  time,  and  place  of  the  meeting, 
the  identify  and  affiliation  of  all  persons 
present,  and  a  pubhc  summary  of  the 
factual  information  submitted. 

§355.36    Vertflcetlonofinfonnatlca 

(a)  In  general.  (1)  The  Secretary  will 
verify  all  factual  irJormation  the 
Secretary  relies  on  in: 

(i)  A  final  determination  under 
S  355.18(i)  or  S  355.20; 

(ii)  A  revocation  under  8  355.25; 

(iii)  The  final  results  of  an 
administrative  review  under  8  355.22(c), 
(h),  or  (i)  if  the  Secretary  decides  that 
good  cause  for  verification  exists;  and 

(iv)  The  final  results  of  an 
administrative  review  under  8  355.22(c) 
if: 

(A)  An  interested  party,  as  defined  in 
paragraph  (i)(3),  (i)(4),  (i)(5).  or  (i)(6)  of 
8  355.2.  not  later  than  120  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  review,  submits  a  written 
request  for  verification;  and 

(6)  The  Secretary  conducted  no 
verification  under  this  paragraph  during 
either  of  the  two  immediately  preceding 
administrative  reviews. 

(2)  If  the  Secretary  decides  that, 
because  of  the  large  number  of 
producers  and  exporters  included  in  an 
investigation  or  administrative  review,  it 
is  impractical  to  verify  relevant  factual 
infonnation  for  each  person,  the 
Secretary  may  select  and  verify  a 
sample.  The  Secretary  will  apply  the 
restilts  of  the  verification  of  the  sample 
to  all  producers  and  exporters  included 
in  the  investigation  or  review, 
(b)  Notice  of  verification.  In 
publishing  a  notice  of  final 
determination,  revocation,  or  final 
results  of  administrative  review,  the 
Secretary  will  report  die  methods  and 


procedures  used  to  verify  under  this 
section. 

(c)  Procedures  for  verification.  In 
verifying  under  this  section,  the 
Secretary  will  notify  the  government  of 
the  affected  country  in  which 
verification  takes  place  that  employees 
of  the  Department  will  visit  with 
producers,  exporters,  or  government 
agencies  in  order  to  verify  the  accuracy 
and  completeness  of  submitted  factual 
inform'kUon.  As  part  of  the  verification, 
employees  of  the  Department  will 
request  access  to  all  files,  records,  and 
personnel  of  the  producers,  exporters,  or 
the  government  agencies  which  the 
Secretary  considers  relevant  to  factual 
information  submitted  by  those  persons. 

9355.37    Best  Infonnation  avaiW»le. 

(a)  Use  of  best  Information  available. 
The  Secretary  may  use  the  best 
information  available  whenever  the 
Secretary: 

(1)  Does  not  receive  a  complete, 
accurate,  and  timely  response  to  die 
Secretary's  request  for  factual 
information;  or 

(2)  Is  imable  to  verify,  within  the  time 
specified,  the  accuracy  and 
completeness  of  the  factual  information 
submitted. 

(b)  What  is  best  information 
available.  The  best  information 
available  may  include  the  factual 
information  submitted  in  support  of  the 
petition  or  subsequentiy  submitted  by 
interested  parties,  as  defined  in 
paragraph  (i)(3),  (i)(4).  (i)(5),  or  (i)(6)  of 
9  355.2.  If  an  interested  party  refuses  to 
provide  factual  infonnation  requested 
by  the  Secretary  or  otherwise  impedes 
the  proceeding,  the  Secretary  may  take 
that  into  accotmt  in  determining  what  is 
the  best  information  available. 

9355.38    Written  argument  and  hearings. 

(a)  Written  argument  The  Secretary 
will  consider  in  making  the  final 
determination  under  8  355.18(i)  or 
8  355.20  or  the  final  results  under 
8  355.22  only  written  arguments  in  case 
or  rebuttal  briefs  filed  within  the  time 
limits  in  this  section.  The  Secretary  will 
not  consider  or  retain  in  the  record  of 
the  proceeding  any  written  argument, 
unless  requested  by  the  Secretary  (and 
received  within  the  time  limit  specified 
by  the  Secretary),  that  is  submitted  after 
the  time  limits  specified  in  this  section. 
At  any  time  during  the  proceeding,  the 
Secretary  may  request  written  argument 
on  any  issue  fiom  any  interested  party 
or  United  States  Government  agency. 
The  Secretary  wiU  return  to  the 
submitter,  with  written  notice  stating  the 
reasons  for  return  of  the  document  any 
written  argument  submitted  after  the 


time  limits  specified  in  this  section  or  by 
the  Secretary. 

(b)  Request  for  hearing.  Not  later  than 
10  days  after  die  date  of  publication  of 
the  Secretary's  preliminary 
determination  or  preliminary  results  of 
administrative  review,  unless  the 
Secretary  alters  this  time  limit  any 
interested  party  may  request  that  the 
Secretary  hold  a  public  hearing  on 
argxunents  to  be  raised  in  case  or 
rebuttal  briefs.  To  the  extent 
practicable,  a  party  requesting  a  hearing 
shall  identify  arguments  to  be  raised  at 
the  hearing.  At  the  hearing,  an 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  parfy's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments  included 
in  diat  party's  rebuttal  brief. 

(c)  Case  brief  (1)  Any  interested  parfy 
or  U.S.  Government  agency  may  submit 
a  "case  brief: 

(i)  Not  later  than  50  days  after  the 
date  of  publication  of  the  Secretary's 
preliminary  determination  in  an 
investigation,  tinless  the  Secretary  alters 
this  time  limit  or 

(ii)  Not  later  than  30  days  after  the 
date  of  publication  of  the  preliminary 
results  of  administrative  review. 

(2)  The  case  brief  shall  separately 
present  in  full  all  arguments  that 
continue  in  the  submitter's  view  to  be 
relevant  to  the  Secretary's  final 
determination  or  final  results,  including 
any  arguments  presented  before  the 
date  of  publication  of  the  preliminary 
determination  or  preliminary  residts. 

(d)  Rebuttal  brief  Not  later  than  the 
time  limit  stated  in  the  notice  of  the 
Secretary's  preliminary  determination  or 
preliminary  residts,  ordinarily  five  days 
in  an  investigation  and  seven  days  in  an 
administrative  review  after  the  time 
limit  for  filing  the  case  brief,  any 
interested  peirty  or  U.S.  Government 
agency  may  submit  a  "rebuttal  brief." 
The  rebuttal  brief  shall  separately 
present  in  full  all  rebuttal  arguments, 
responding  only  to  arguments  raised  in 
case  briefs. 

(e)  Service  of  briefs.  The  submitter  of 
eidier  a  case  or  rebuttal  brief  shall  serve 
a  copy  of  that  brief  on  the  government  of 
the  affected  country,  on  any  interested 
party  on  the  Department's  service  list 
and  on  any  U.S.  Government  agency 
that  has  submitted  in  the  segment  of  the 
proceeding  a  case  or  rebuttal  brief.  If  the 
party  has  designated  under  9  355.31(h) 
an  agent  in  the  United  States,  service 
shall  be  either  by  personal  service  on 
the  same  day  the  brief  is  filed  with  the 
Secretary  or  by  ovemi^t  mail  or  courier 
on  the  next  day  and,  if  the  party  has 
designated  an  agent  outside  the  United 
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States,  service  shall  be  by  first  class 
airmail.  TTie  submitter  shall  attach  to 
each  brief  a  certificate  of  service  listing 
the  parties  (including  agents)  served 
and,  for  each,  the  date  and  method  of 
service. 

(0  Hearings.  If  an  interested  party 
submits  a  request  under  paragraph  [b]  of 
this  section,  the  Secretary  will  hold  a 
public  hearing  on  the  date  stated  in  the 
notice  of  the  Secretary's  preliminary 
determination  or  preliminary  results  of 
administrative  review,  unless  the 
Secretary  alters  the  data.  Ordinarily,  the 
hearing  will  be  held,  in  an  investigation, 
two  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs  and,  in  an 
administrative  review,  seven  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs. 

(1)  The  Secretary  will  place  a 
verbatim  transcript  of  the  hearing  in  the 
public  and  official  records  of  the 
proceeding  and  will  announce  at  the 
hearing  how  interested  parties  may 
obtain  copies  of  the  transcript. 

(2)  One  of  the  following  employees  of 
the  Department  will  chair  the  hearing: 
the  Assistant  Secretary  for  Import 
Administration,  the  Deputy  Assistant 
Secretary  for  Import  Adm^stration,  the 
Deputy  Assistant  Secretary  for 
Investigations,  the  Deputy  Assistant 
Secretary  for  Compliance,  or  the  office 
or  division  director  responsible  for  the 
proceeding. 

(3)  The  hearing  is  not  subject  to  the 
Administrative  Procedure  Act.  Witness 
testimony,  if  any,  shall  not  be  under 
oath  or  subject  to  cross-examination  by 
another  interested  party  or  witness. 
During  the  hearing,  the  chair  may 
question  any  interested  party  or  witness 
and  may  request  interested  parties  to 
present  additional  written  argument. 

(g)  Where  to  file;  time  of  filing.  The 
requirements  in  S  355.31(d)  apply  to  this 
section. 

(h)  Format  and  number  of  copies.  The 
requirements  in  §  355.31(e)  apply  to  this 
section,  except  that  in  an  administrative 
review  submit  10  copies  of  each  brief 
and  five  copies  of  the  public  version, 
including  the  public  summary  required 
under  §  355.32(b). 

§  355.39    Subsidy  practice  discovered 
during  invastlgation  or  review. 

(a)  Inclusion  in  proceeding.  If  during 
an  investigation  or  an  administrative 
review  the  Secretary  discovers  a 
practice  which  appears  to  provide  a 
subsidy  with  respect  to  the  merchandise 
and  the  practice  was  not  alleged  or 
examined  in  the  proceeding,  the 
Secretary  will  examine  the  practice  if 
the  Secretary  concludes  that  sufficient 
time  remains  before  the  scheduled  date 


for  the  Secretary's  final  determination  or 
final  results  of  review. 

(b)  Deferral  of  examination.  If  the 
Secretary  concludes  that  insufficient 
time  remains,  before  the  scheduled  date 
for  the  Secretary's  final  detecmination  or 
final  results  of  review,  to  examine  the 
practice  described  in  paragraph  (a)  of 
this  section,  the  Secretary  will: 

(1)  During  an  investigation,  allow  the 
petitioner  to  withdraw  the  petition 
without  prejudice  and  resubmit  it  with 
an  allegation  with  regard  to  the  newly 
discovered  practice;  or 

(2)  During  an  investigation  or  review, 
defer  consideration  of  the  newly 
discovered  practice  until  the  next 
review  under  S  355.22(c). 

(c)  Notice.  The  Secretary  will  notify 
the  parties  to  the  proceeding  of  any 
practice  the  Secretary  discovered  and 
whether  or  not  it  will  be  included  in  the 
then  ongoing  proceeding. 

Subpart  O — Quota  Cheese  Subsidy 
Determinations 

S  355.41    DeflnttfcMi  of  "sulMidy." 

For  purposes  of  this  subpart, 
"subsidy"  means  both  "subsidy"  and 
"net  subsidy"  as  defined  in  sections 
771(5)  and  771(6)  of  the  Act. 

§  355.42    Annual  list  and  quarterly  update. 

(a)  Annual  list  Not  later  than  January 
1st  of  each  year,  the  Secretary,  in 
consultation  with  the  Secretary  of 
Agriculture,  will  determine  based  on  the 
available  information  whether  any 
foreign  government  is  providing  a 
subsidy,  as  defined  in  S  355.41,  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  Trade 
Agreements  Act,  and  will  publish  in  the 
Fefleral  Register  a  list  of  the  type  and 
amount  of  each  subsidy.  The  Secretary 
will  incorporate  in  each  annual  list  any 
changes  and  additional  subsidies  for  the 
preceding  calendar  year  determined 
under  paragraph  (b)  of  this  section  or 
under  §  355.43(b). 

(b)  Quarterly  update.  Not  later  than 
April  1st  July  1st,  and  October  1st  of 
each  year,  the  Secretary,  in  consultation 
with  the  Secretary  of  Agriculture,  will 
determine  based  on  the  available 
information  whether  there  have  been 
any  changes  in  or  additions  to  the  latest 
annual  list,  and  will  publish  in  the 
Federal  Registn  a  quarterly  update  of 
those  changes  and  additions. 

§  355.43    Determination  upon  request. 

(a)  Request  for  determination.  Any 
person,  including  the  Secretary  of 
Agriculture,  who  has  reason  to  believe 
there  have  been  changes  in  or  additions 
to  the  latest  annual  list  may  request  in 
writing  that  the  Secretary  determine 


whether  there  are  any  changes  or 
additions.  The  person  shall  file  the 
request  at  the  time  and  place  specified 
in  9  355.31(d).  The  request  shall  allege 
either  a  change  in  the  type  or  amount  of 
any  subsidy  included  in  the  latest 
annual  list  or  quarterly  update  or  an 
additional  subsidy  not  included  in  that 
list  or  update  provided  by  a  foreign 
government,  and  shall  contain  the 
following,  to  the  extent  reasonably 
available  to  the  requesting  person: 

(1)  The  name  and  address  of  the 
person; 

(2)  The  article  of  quota  cheese 
allegedly  benefitting  from  the  changed 
or  additional  subsidy; 

(3)  The  coimtry  of  origin  of  the  article 
of  quota  cheese;  and 

(4)  The  alleged  subsidy  or  changed 
subsidy  and  relevant  factual  information 
(particularly  documenteiry  evidence) 
regarding  the  alleged  changed  or 
additional  subsidy  including  the 
authority  under  which  it  is  provided,  the 
manner  in  which  it  is  paid,  and  the  value 
of  the  subsidy  to  producers  or  exporters 
of  the  article. 

The  requirements  of  9  3S5.31(d)  and  (f) 
apply  to  this  section. 

(b)  Determination.  Not  later  than  30 
days  after  receiving  an  acceptable 
request,  the  Secretary  will: 

(1)  In  consultation  with  the  Secretary 
of  Agriculture,  determine  based  on  the 
available  information  whether  there  has 
been  any  change  in  the  type  or  amount 
of  any  subsidy  included  in  the  latest 
annual  list  or  quarterly  update  or  an 
additional  subsidy  not  included  in  that 
list  or  update  is  being  provided  by  a 
foreign  government; 

(2)  Notify  the  Secretary  of  Agriculture 
and  the  person  making  the  request  of  the 
determination;  and 

(3)  Promptly  publish  in  the  Federal 
Register  notice  of  any  changes  or 
additions. 

S  355.44    Complaint  of  price-undercutting 
by  subsidized  imports. 

Upon  receipt  of  a  complaint  filed  with 
the  Secretary  of  Agriculture  under 
section  702(b)  of  the  Trade  Agreements 
Act  concerning  price-undercutting  by 
subsidized  imports,  the  Secretary  will 
promptly  determine,  under  9  355.43(bj, 
whether  or  not  the  alleged  subsidies  arts 
included  in  or  should  be  added  to  the 
latest  annual  list  or  quarterly  update. 
The  Department  of  Agricultiure 
regulations  concerning  complaints  ot 
price-cutting  by  subsidized  imports  of 
quota  cheese  are  published  in  7  CFR 
Part  6. 
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S35S.4S    Access  to  Infonnatioa 

Subpart  C  of  this  part  applies  to 
factual  information  submitted  in 
connection  with  this  subpart. 

Annex  I— List  of  Countries  Under  the 
Agreement 

1.  As  of  the  date  of  publication  of  this 
part  the  Agreement  applies  between  the 
United  States  and  the  following 
countries,  as  determined  under  section 
2(b)  of  the  Trade  Agreements  Act  of 
1979:  Australia,  Austria,  Brazil,  Canada, 
Chile,  Egypt.  European  Economic 
Community  (accepted  for  member 
states),  Finland,  United  Kingdom  for 
Hong  Kong,  India,  Indonesia,  Israel, 
Japan.  Korea.  Norway,  Pakistan, 
Philippines,  Sweden,  Switzerland, 
Turkey,  and  Uruguay.  See  section 
701(b)(1)  of  the  Act 

2.  Taiwan  and  Mexico  have  assumed 
obligations  with  respect  to  the  United 
States  which  the  President  has 
determined  are  substantially  equivalent 
to  obligations  under  the  Agreement  See 
section  701(b)(2]  of  die  Act 

3.  The  following  countries  are  entitied 
to  an  injury  test  under  section  701(b)(3) 
of  the  Act:  Venezuela,  Honduras,  Nepal, 
North  Yemen,  El  Salvador,  Paraguay, 
and  Liberia. 

For  further  information,  contact  the 
Office  of  Policy.  Import  Administration, 
at  the  address  stated  in  9  355.31(d). 

Annex  D — ^Tlme  limits  for  Submissions 
Specified  in  diis  Part 


Deacription  o(  time  Nmit  > 

Section 

Administrative  protective  order 

Request  tar  dtsdoeuie  under J 

355.34(b) 

Return  o(  information  reieaaed  urKler... 

355.34(d) 

355.34(0) 

Administrative  review: 

Request  tar  review  of  aM  producers  or 

exporters 

355.22(a) 

Deacription  of  time  limn  ■ 


Request  (or  changed  circumstances 


Request  (or  review  of  individual  pro- 
ducers or  exporters „.. 

WitlKJrawal  o(  request  for  review 

Commission: 

Filing  of  petition  with 

Request  (or  review  of  revised  sus- 
pertsion  agreement 

Request   for   review  of  suspension 

agreement 

Critical  circumstanoes  findings: 

Request  (or 

Request  (or  final  finding  only 

Request  (or  preliminary  and  final  find- 
ing  

Exduaion  (rom  order 

Request  for . 

Factual  iniormation: 

Questionnaire  responses  In  admNa- 
trative  reviewa 

Request  (or  disdoeure  o(.  under  pro- 
tective order „.„.........„. _„_. 

Request  (or  extension  of 
to  submit 

Request  (or  exterwion  of 
to  submit  allegation8............».»«.~.... 

Submission  o(,  regarding  preliminarily 
acoeptod  suaperwion  agreements.... 

Submission  o(  aubaidy  aNegationa 

Submiasion  o(  standing  allegations 

Submissions  of.  in  general 

Withdrawal  of,  aubiect  to  discioaure 
under  protective  order  ....„„...„.......„ 

Final  determination: 

Petitioner'a  request  to  postpone  in 
simultaneous  irrvestigationa 

Request  to  investigato  upstream  sub- 
sidy  

Hearings: 

Requests  (or.«»..»...»........»........M»..»... 


Section 


Petition: 
Amortdment  to..»......«.».»»..»»...M.......*.. 

Filing  with  tf)e  Commla  lion ................. 

FHing  with  the  Secretary  of  the  Trsea- 

ury 

Postponement  o(  determinations: 
Petitioner's    request    to    postpone 
final   aimultaneoua  investigations.... 
Petitioner's  request  to  poatpone  pre- 

Preliminary  determination: 

Petitioner's  rsquest  to  postpone 

Request  to  investigate  upaiream  aut>- 
sidy 


35S.22(h) 

355.22(a) 
355.22(a) 

355.12(c) 

355.19(b) 

355.16(1) 

355.16(a) 
355.16(d) 

355.16(b) 

355.14(a) 

355.31(b) 

355.34(b) 

355.31(b) 

355.31(c) 

355.18(g) 
355.31(c) 
355.31(c) 
355.31(a) 

355.34(c) 

35520(C) 

355.20(b) 

355.3e(b) 

355.12(e) 
355.12(C) 

355.12(h) 

355.20(c) 
355.15(c) 
35S.15(C) 
355.15(d) 


Deacnptton  o(  time  limit  ■ 


Waiver  of  verification 

Proprietary  information: 

Request  for  treatment  as 

Resubmission  of,  in  proper  fwm 
Submission  of  agreement  to 

urtder  protective  order „.. 

Submission  of  public  summary „ 

Revocation  o(  order 

Request  (or 

Objections  to,  in  the  abaence  of  re- 
quests (or  review 

Service: 
Preliminarily     accepted     suspension 
agreements 


Case  and  rebuttal  briets 

Standng: 

Allegation  of  lack  of 

Suspension  of  investigatioit 
Request  (or  Commisaion 

egrooment „ 

Request  (or  Commission 
revised  agreement. 


review  o( 


Request  (or  termir«ation  o( 

Request  to  continue  irtvesbgation 

Sennce    o(    preliminanly    accepted 
agreement. 


Submiasion  of  (actual  InlormatiurL 

Submiasion  o(  proposed  agreements 

Submission  o(  written  argument 

Subsidy  aNegationa: 
Request  to  investigate  additional  sub- 
sidy 


Request  to  investigato  upstream  aut>- 
sidy 


TenninaUon  of  suspended  investigation: 
Request  (or 


Obiecttons  to,  in  the  absence  of  re- 
quests (or  review 

Verificatiort 
Requaat  for  in  administrative  rsviews - 
Waiver  of 


WiiUen  argumerrt 

Submission  of  caae  brie( 

Submission  of  rebuttal  taiat 

Service  of  caae  and  rabuttol  briels 

Submisann  of,  regarding  pralminarily 
^  suspension  agreements.^. 


Section 


355.15(4 

355.32(a) 
355.32(d) 

355.32(c) 
355.32(b) 

355.2S(b) 

3S52S(d) 


355.ie(g) 
355.38(e) 

355.31(c) 


355.18(1) 

355.19(b) 
355.2S(b) 
355.18(1) 

355.18(g) 
355.18(9) 
355.18(g) 
355.18(g) 


355.31(c) 

355.15(d) 
35S.20(b) 

355.25(b) 

3552S(d) 

355.36(a) 
355.15(0 

355.38(c) 
355.38(d) 
355.38(e) 

355.18(9) 


>  Documents  sre  filed  when  staiTtoed  by  the  Cen- 
tral Recoma  Unit  of  the  Depenment  of  Commerce. 
See  i  355.31(d)  for  hours  of  operation. 

[FR  Doa  88-28154  Filed  12-23-88;  &-45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  467 
[OW-FRL-3422-4] 

Aluminum  Forming  Pdnt  Sourc* 
Category  Effluent  Umltationa 
Guidelines,  Pretreatntent  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  regulation. 

summary:  EPA  is  promulgating 
amendments  to  the  regulation  which 
limits  effluent  discharges  to  waters  of 
the  United  States  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  by  existing  and  new  sources  that 
conduct  aluminum  forming  operations. 
EPA  agreed  to  propose  these 
amendments  in  a  settlement  agreement 
to  resolve  a  lawsuit  challenging  the  final 
aluminum  forming  regulation 
promulgated  by  EPA  on  October  24, 1983 
(48  FR  49126).  The  proposed 
amendments,  which  were  published  in 
the  Federal  Register  on  March  19. 1986 
(51  FR  9618],  are  in  accordance  with  the 
settlement  agreement. 

These  final  amendments  include:  (1) 
Certain  modifications  of  the  effluent 
limitations  for  "best  practicable 
technology"  (BPT).  "best  available 
technology  economically  achievable" 
(BAT),  and  "new  source  performance 
standards"  (NSPS)  for  direct 
dischargers;  and  (2)  certain 
modifications  to  the  pretreatment 
standards  for  new  and  existing  indirect 
dischargers  (PSNS  and  PSES). 
DATES:  In  accordance  with  40  CFR 
100.01  (45  FR  26048],  this  regulation  shall 
be  considered  issued  for  purposes  of 
judicial  review  at  1:00  p.m.  Eastern  time 
on  January  10, 1989.  This  regulation  shall 
become  effective  February  9, 1989. 

Under  Section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  this 
regulation  can  be  made  only  by  filing  a 
petition  for  review  in  a  United  States 
Court  of  Appeals  within  120  days  after 
the  regulation  is  considered  issued  for 
purposes  of  judicial  review.  Under 
Section  50g(b](2)  of  the  Clean  Water 
Act,  the  requirements  in  this  regulation 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 
ADDRESSES:  Address  questions  on  this 
final  rule  to:  Industrial  Technology 
Division  (WH-552),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20480,  Attention 
Aluminum  Forming  Rules  (WH-552). 


The  basis  for  this  amendment  is 
detailed  in  the  record.  The  record  for  the 
final  rule  will  be  available  for  public 
review  not  later  than  January  11, 1989,  in 
EPA's  Public  Information  Reference 
Unit,  Room  2904  (Rear)  (EPA  Library). 
401  M  Street  SW.,  Washington,  DC.  The 
EPA  public  information  regulation  (40 
CFR  Part  2)  provides  that  a  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  regarding  this  notice  may  be 

addressed  to  Mr.  Ernst  P.  Hall  at  (202) 

382-7126. 

SUFPlfMENTARY  INFORMATION: 

Organization  of  this  notice 

I.  Legal  authority 

II.  Bacl(ground  of  Rulemaking  and  Settlement 

Agreement 

III.  Amendments  to  the  Aluminum  Forming 

Regulation 

IV.  Environmental  Impact  of  the 

Amendments  to  the  Aluminum  Forming 
Regulation 

V.  Economic  Impact  of  the  Amendments 

VI.  Pubhc  Participation  and  Response  to 

Major  Comments 

VII.  Executive  Order  12291 

VIII.  Regulatory  Flexibility  Analysis 

IX.  OMB  Review 

X.  List  of  Subjects  in  40  CFR  Part  467 

I.  Legal  Authority 

The  regulation  described  in  this  notice 
is  promulgated  under  authority  of 
Sections  301,  304,  306,  307,  308,  and  501 
of  the  Clean  Water  Act  (the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972,  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977.  Pub.  L.  95-217  and  the 
Water  Quality  Act  of  1987,  Pub.  L  100- 
4.). 

n.  Background  of  Rulemaking  and 
Settlement  Agreement 

On  November  22, 1982.  EPA  proposed 
a  regulation  to  establish  effluent 
limitations  guidelines  based  on  Best 
Practicable  Control  Technology 
Currently  Available  (BPT).  Best 
Available  Technology  Economically 
Achievable  (BAT),  and  Best 
Conventional  Pollutant  Control 
Technology  (BCT)  for  existing  sources; 
New  Source  Performance  Standards 
(NSPS)  for  new  direct  dischargers; 
Pretreatment  Standards  for  Existing 
Sources  (PSES);  and  Pretreatment 
Standards  for  New  Sources  (PSNS)  for 
the  aluminum  forming  point  source 
category  (47  FR  52626). 

EPA  published  the  final  aluminum 
forming  regulation  on  October  24, 1983 
(48  FR  49126).  This  regulatinn  was 
estimated  to  affect  59  direct  dischargers 
and  72  indirect  dischargers.  The 
preambles  to  the  proposed  and  fmal 
aluminum  forming  regulation  completely 


describe  the  development  of  the 
regulation.  Support  documents  relating 
to  the  rulemaking  may  be  obtained  from 
the  National  Technical  Information 
Service  in  Springfield,  Va.  22161  (703- 
487-4600).  The  technical  document. 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Aluminum  Forming  Point  Source 
Category,  is  assigned  the  catalogue 
number  PB  84-244-425.  The  economics 
document.  Economic  Impact  Analysis  of 
Effluent  Limitations  and  Standards  for 
the  Aluminum  Forming  Industry,  is 
assigned  the  catalogue  number  PB  84- 
139-757. 

After  publication  of  the  aluminum 
forming  regulation,  the  Aluminum 
Association,  Inc.,  the  Aluminum 
Extruders  Council,  Kaiser  Aluminum 
and  Chemical  Corp.,  Reynolds  Metals 
Company,  Cardinal  Aluminum 
Company,  General  Extrusions  Inc., 
Loxcreen  Company,  Inc.,  Macklanburg- 
Duncan  Company,  and  Pacific 
Aluminum  Corp.  ("petitioners")  filed 
petitions  to  review  the  regulation.  These 
challenges  were  consolidated  by  the 
United  States  Court  of  Appeals  for  the 
Sixth  Circuit  [Aluminum  Association, 
Inc..  et  al.  v.  EPA  and  Aluminum 
Extruders  Council,  et  al.  v.  EPA, 
Consolidated  Nos.  84-3090/84-3101). 

On  April  1, 1985,  EPA  and  the 
petitioners  executed  a  Settlement 
Agreement  to  resolve  all  issues  raised 
with  respect  to  the  aluminum  forming 
effluent  hmitations  guidelines  and 
standards.  As  part  of  the  Settlement 
Agreement,  the  parties  jointly  requested 
the  Court  to  stay  the  effectiveness  of 
those  portions  of  40  CFR  Part  467  which 
EPA  agreed  to  propose  to  amend.  The 
Court  granted  this  request  on  October 
15, 1985.  Copies  of  the  Settlement 
Agreement  have  been  sent  to  EPA 
Regional  Offices  and  to  affected  State 
permit-issuing  authorities. 

Under  the  Settlement  Agreement,  EPA 
agreed  to  propose  to  amend  portions  of 
the  aluminum  forming  regulation  and  to 
propose  to  add  preamble  language 
relating  to  (1)  nonscope  waters;  (2) 
discharge  allowance  for  hot  water  seal; 
(3)  the  BAT  and  PSES  pollutant 
discharge  allowances  for  the  cleaning  or 
etching  rinse  in  the  extrusion  and 
forging  subcategories  (Subparts  C  and  D, 
respectively);  (4)  the  discharge 
allowance  for  the  alternative  monitoring 
parameter  of  oil  and  grease  for  PSES;  (5) 
the  BPT  and  NSPS  requirement  for  pH  In 
the  direct  chill  casting  contact  cooling 
water  ancillary  operation;  and  (6)  the 
addition  of  a  definition  for  hot  water 
seal  to  the  general  definitions  contained 
in  40  CFR  Part  467.  EPA  published  these 
proposals  in  the  Federal  Register  on 


March  19, 1986,  (51  FR  9618).  EPA  is  now 
taking  final  action  under  the  Settlement 
Agreement,  and  the  provisions  of  these 
amendments  are  consistent  with  the 
Settlement  Agreement.  Therefore,  the 
petitioners  have  agreed  to  voluntarily 
dismiss  their  petitions  for  review.  The 
petitioners  have  also  agreed  not  to  seek 
judicial  review  of  any  of  these 
amendments  that  are  consistent  with  the 
Settlement  Agreement. 

IIL  Amendments  to  the  Aluminum 
Forming  Regulation 

Below  are  descriptions  of  those 
sections  of  the  aluminum  forming 
regulation  amended  by  this  rulemaking. 
All  hmitations  and  standards  contained 
in  the  final  aluminum  forming  regulation 
published  on  October  24, 1983,  and 
corrected  on  March  27. 1984,  which  are 
not  specifically  listed  below  are  not 
affected  by  these  amendments.  EPA  is 
not  deleting  or  amending  any  of  the 
limitations  and  standards  not 
specifically  addressed  in  this 
rulemaking. 

A.  Sections  467.33  and  467.35  (Subpart 
C),  and §467.45  (Subpart  D),  Flow 
Allowances  for  the  Cleaning  or  Etching 
Rinse 

EPA  is  revising  the  BAT  and  PSES 
flow  bases  for  the  limitations  and 
standards  for  the  Cleaning  or  Etching 
Rinse  for  the  Extrusion  Subcategory 
(Subpart  C)  and  the  PSES  flow  basis  for 
the  Forging  Subcategory  (Subpart  D). 
The  petitioners  claimed  that  90  percent 
flow  reduction  was  not  attainable  for 
rinsing  irregular  shapes  but  that  72 
percent  flow  reduction  could  be  attained 
with  two-stage  countercurrent  cascade 
rinse.  The  Agency  is  revising  the  BAT 
and  PSES  flow  allowance  for  cleaning  or 
etching  rinses  based  on  two-stage 
countercurrent  cascade  rinsing  that 
achieves  72  percent  flow  reduction, 
instead  of  90  percent,  to  ensure 
adequate  rinsing  for  irregular  shapes.  It 
is  estimated  that  this  change  will  result 
in  an  increase  of  only  3  percent  of  the 
estimated  mass  that  would  be 
discharged  by  existing  sources  in  the 
Aluminum  Forming  Industry  in 
accordance  with  the  existing  regulation. 

B.  Sections  467.15  (Subpart  A).  467.25 
(Subpart  B).  467.35  (Subpart  C).  467.45 
(Subpart  D).  467.55  (Subpart  E)  and 
467.65  (Subpart  F)  "Oil  and  Grease 
(alternate  monitoring  parameter)" 

EPA  is  promulgating  a  change  in  the 
oil  and  grease  alternate  monitoring 
parameter  for  total  texic  organics  for 
PSES.  The  concentrations  of  oil  and 
grease  on  which  the  alternate 
monitoring  parameter  for  the 
promulgated  PSES  was  based  were  20 


mg/1  for  the  daily  maximum  and  12  mg/l 
for  the  monthly  average.  The  petitioners 
had  asserted  that  EPA  should  amend 
these  concentrations  to  52  mg/1  for  the 
daily  maximum  and  26  mg/1  for  the 
monthly  average.  This  revision  in  the 
alternate  monitoring  parameter  will 
provide  adequate  assurance  that  the 
TTO  limits  are  met  when  oil  and  grease 
is  maintained  below  52  mg/1  for  any  one 
day  and  26  mg/1  average  of  daily  values 
for  any  one  month. 

C.  Sections  467.22.  467.24.  467.32  and 
467.34  pH  Limits  for  Direct  Chill  Casting 
Contact  Cooling  Water 

EPA  is  promulgating  a  change  in  the 
pH  requirement  horn  7.O-10.0  to  6.0-10.0 
when  certain  conditions  are  met  for 
Direct  Chill  Casting  Contact  CooUng 
Water  in  each  provision.  The 
requirement  which,  at  present,  states 
that  "the  pH  shall  be  within  7.0  to  10.0  at 
all  times,"  is  revised  to  state  that  "the 
pH  shall  be  maintained  within  the  range 
of  7.0  to  10.0  at  all  times  except  for  those 
situations  when  this  waste  stream  is 
discharged  separately  and  without 
commingling  with  any  other  wastewater 
in  which  case  the  pH  shall  be  within  the 
range  of  6.0  to  10.0  at  all  times."  The 
petitioners  argued  that  the  effluent 
limitations  for  the  other  pollutant 
parameters  for  this  waste  stream  can  be 
met  when  the  pH  is  in  the  range  of  6.0  to 
10.0.  The  data  the  Agency  collected  for 
this  waste  stream  indicate  that  it  may 
sometimes  be  relatively  clean  and 
compliance  with  the  BAT  limitations 
may  be  possible  without  adjusting  the 
pH.  Accordingly,  the  Agency  is 
promulgating  a  broader  pH  requirement 
for  direct  chill  casting  contact  cooling 
water  if  it  is  discharged  separately 
without  commingling  with  any  other 
wastewater. 

D.  Section  467.02  (Definitions) 

The  Agency  is  adding  a  definition  of 
"hot  water  seal".  A  hot  water  seal  is 
defined  as  a  heated  water  bath  (heated 
to  approximately  180'F)  used  to  seal  the 
surface  coating  on  formed  aluminum 
which  has  been  anodized  and  coated.  In 
establishing  an  effluent  allowance  for 
this  operation,  the  hot  water  seal  shall 
be  classified  as  a  cleaning  or  etching 
rinse.  This  reflects  the  (act  that  the  hot 
water  seal  bath  has  wa  itewater 
characteristics  more  sir  lilar  to  cleaning 
or  etching  rinses  than  ti  i  other  baths. 

E.  Preamble  Language  to  40  CFR  Part 
467 

1.  Nonscope  waters.  Wastewater 
streams  not  given  flow  allowances  in 
tlie  regulation  (such  as  noncontact 
cooling  watei^  do  not  warrant  national 
effluent  limitations  or  standards 


because  they  are  generally  not 
contaminated  or  occur  at  only  one  or 
two  plants.  The  Agency  believes  these 
wastewater  streams  should  be  handled 
by  the  individual  permitting  authority  on 
a  case-by-case  basis.  Thus,  EPA  is 
including  the  following  language  in  the 
preamble  clarifying  the  discussion  of 
nonscope  waters  that  was  included  in 
the  final  preamble  (48  FR  49140): 

To  account  for  site-specific  wastewater 
sources  for  which  the  permit  writer  in  his 
best  professional  judgment  determines  that 
co-treatment  with  process  wastewater  is 
appropriate,  the  permit  writer  must  quantify 
the  discharge  rate  of  the  wastewater  stream. 
The  mass  allowance  provided  for  the 
wastewater  stream  is  then  obtained  from  the 
product  of  the  discharge  rate  and  treatment 
performance  of  the  technology  basis  of  the 
promulgated  regulation.  For  example,  if  the 
permit  writer  determines  that  contaminated 
ground  water  seepage  requires  treatment,  he 
must  determine  the  flow  rate  of  contaminated 
water  to  be  treated.  He  then  can  determine 
the  appropriate  model  treatment  technology' 
by  referring  to  the  technical  development 
document.  Treatment  effectiveness  values 
are  presented  in  Section  VII  of  the 
Development  Document.  The  product  of  the 
discharge  rate  and  treatment  performance  is 
then  the  allowed  mass  discharge.  This 
quantity  can  then  he  added  to  the  other 
building  blocks  (i.e..  mass  discharge  for  the 
regulated  streams)  to  determine  total  allowed 
mass  discharge. 

2.  Discharge  Allowance  for  Hot  Water 
Seal.  EPA  is  clarifying  the  BPT 
discussion  of  miscellaneous  wastewater 
streams  (Section  V.C.  of  the  October  24, 
1983  preamble)  by  adding  a  phrase  to  a 
sentence  which  appeared  at  the  end  of 
the  bottom  paragraph,  middle  column  of 
the  final  preamble  at  48  FR  49131.  This 
sentence  at  present  reads: 

The  miscellaneous  nondescript  wastewater 
flow  allowance  is  production  normalized  to  a 
plant's  core  production  and  covers  waste 
streams  generated  by  maintenance,  clean-up. 
ultrasonic  ingot  scalping,  procesRing  area 
scrubbers,  and  dye  solution  baths  and  seal 
baths  (along  with  any  other  cleaning  or 
etching  bath)  when  not  followed  by  a  rinse. 

The  Agency  is  clarifying  tiiis  sentence 
as  follows: 

"The  miscellaneous  nondescript 
wastewater  flow  allowance  is  production 
normalized  to  a  plant's  core  production  and 
covers  wastewater  streams  generated  by 
maintenance,  clean-up.  ultrasonic  testing,  roil 
grinding  of  caster  rolls,  ingot  scalping, 
processing  area  scrubbers,  and  dye  solution 
baths  and  seal  baths  (along  with  any  other 
cleaning  or  etching  bath,  except  a  hot  water 
seal)  when  not  followed  by  a  rinse. 

EPA  is  also  clarifyiag  the  response  to 
comment  number  7  in  Section  IX  of  the 
October  24, 1983  preamble  (48  FR  49141) 
by  including  the  following  sentence  in 
the  preamble: 
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The  hot  water  teal  bath  has  high  flow  and, 
therefore,  it  not  included  in  the  miicellaneous 
wastewater  sources  allowance,  but  is 
considered  as  an  etch  line  rinse  for  the 
purpose  of  calculating  pollutant  discharge 
allowances. 

rv  Environmental  Impact  of  the 
Amendments  to  the  Aluminum  Forming 
Regulation 

The  amendments  described  above 
may  affect  at  least  90  and  possibly  as 
many  as  131  plants.  The  Agency 
estimates  that  this  amendment  would 
result  in  the  discharge  of  an  additional 
500  kg/year  of  toxic  metal  pollutants 
and  cyanide.  This  is  an  increase  of  3 
percent  of  the  estimated  mess  that 
would  be  discharged  by  existing  sources 
in  the  Aluminum  Forming  Industry  in 
accordance  with  the  existing  regulation. 

V.  Economic  Impact  of  the  Amendments 

The  amendments  do  not  alter  the 
model  technologies  for  complying  with 
the  aluminum  forming  regulation.  The 
Agency  considered  the  economic  impact 
of  the  regulation  when  the  final 
rRgiilation  was  promulgated  (See  48  TO 
49134).  These  amendments  do  not  alter 
the  determinations  with  respect  to  the 
economic  impact  on  aluminum  formers. 

VI.  Public  Participation  and  Response  to 
Major  Conunents 

Since  proposal  of  these  amendments 
four  commenters  have  submitted 
comments  on  the  proposal.  These 
commenters  are:  Aluminiun  Association 
Inc.,  Aluminum  Extruders  Council, 
Reynolds  Metal  Company,  and  the  State 
of  Georgia.  The  most  significant  of  these 
comments  are  summarized  below: 

1.  Three  conunenters  generally 
supported  the  amendments  proposed  by 
the  Agency  and  recommended  that  at  a 
minimum,  these  revisions  be 
promulgated. 

2.  One  commenter  objected  to  the 
revision  of  the  flow  allowance 
(production  normalized  flow)  for  the 
cleaning  or  etching  rinse  in  the  forging 
and  extrusion  subcategories.  The 
Agency  believed  at  the  time  of 
promulgation  of  the  final  regulation  that 
the  wato<?  flow  allowances  used  as  the 
basis  for  uie  final  regulation  were 
proper  and  adequate.  Industry  argued 
that  for  the  existing  plants  in  the 
industry,  the  water  allowances  for  rinse 
segments  were  inadequate. 

The  proposed  revision  was  based  on 
the  arguments  and  information 
advanced  by  the  petitioners  and  was 
supported  by  information  transferred 
from  the  record  for  the  copper  forming 
regulation,  40  CFR  Part  468,  August  15, 
1983.  In  the  copper  forming  process, 
certain  parts  contain  cavities  which  trap 


and  carry  significant  amoimts  of  process 
water  into  the  rinsing  operation.  This 
additional  process  water  requires 
additional  rinse  water  to  achieve  a  level 
of  cleanliness  similar  to  that  achievable 
for  parts  without  cavities.  In  the 
extrusion  and  forging  segment  of  the 
aluminum  forming  industry,  parts 
containing  civities  also  trap  and  carry 
large  amounts  of  wastewater  into  the 
rinsing  operation.  After  considering 
comments  on  the  proposed  copper 
forming  regulations,  the  Agency  decided 
to  increase  the  flow  allowances  for 
pickling  and  alkaline  rinse  water  for 
forged  copper  parts  to  take  this  factor 
into  account.  The  Agency's  proposal  ro 
revise  the  flow  allowance  for  the 
cleaning  or  etching  rinse  in  these 
regulations  was  consistent  with  the  flow 
allowance  provisions  of  the  copper 
forming  regulations. 

The  state  of  Georgia  commented  that 
the  original  flow  allowance  should  not 
be  amended  because  data  from  five 
Georgia  extrusion  plants  operating 
under  state  permits  based  upon  90 
percent  flow  reduction  indicate  that 
compliance  with  the  existing  regulation 
is  possible  wilh  careful  management  of 
wastewater  treatment  facilities.  In 
evaluating  these  comments,  EPA  has 
carefully  considered  the  permit  limits 
and  operating  data  submitted  by 
Georgia  with  its  comment  letter  and  an 
analysis  of  Georgia's  comments 
submitted  to  EPA  by  the  petitioners. 
EPA  obtained  the  Georgia  permits 
themselves  and  material  of  record 
relating  to  those  permits.  EPA  also 
provided  the  petitioners'  analysis  of  the 
State  of  Georgia  for  comment,  but 
Georgia  did  not  file  any  additional 
comments. 

Based  on  a  review  of  the  record 
materials,  it  is  apparent  that  two  of  the 
five  Georgia  extrusion  plants  do  not 
consistently  meet  the  BAT  effluent 
limitations  contained  in  their  permits. 
Moreover,  two  special  characteristics  of 
the  Georgia  plants  make  it  impossible  to 
conclude,  based  upon  Georgia's  data, 
that  the  requirement  for  90  percent  flow 
reduction  should  be  retained.  First,  all 
five  Georgia  plants  have  in  place 
wastewater  treatment  systems  which 
exceed  the  BAT  cost  model 
requirements.  Second,  of  the  five 
Georgia  plants,  foiu-  commingle 
anodizing  wastewater  streams  with 
direct  chill  casting  wastewater  streams. 
Thus,  no  conclusion  can  be  drawn  about 
the  achievablility  of  limits  or  flow 
reductions  for  anodizing  lines  alone. 

Georgia  also  commented  that  its 
industries  have  spent  "hundreds  of 
thousands  of  dollars"  to  comply  with  the 
existing  efiluent  limitations  guidelines 
and  that  a  "retreat  from  existing 


treatment  levels"  would  have  an  anti- 
competitive effect  upon  Georgia 
extruders.  The  state  did  not  submit  data 
in  support  of  this  comment.  Since  there 
is  no  difference  in  the  model  treatment 
technology  for  either  the  original  or  the 
amended  limit,  it  does  not  appear  to  be 
the  case  that  Georgia's  extruders  would 
be  disadvantaged. 

3.  The  revision  in  the  oil  and  grease 
(O&G)  levels  for  alternate  monitoring  for 
TTO  was  supported  by  three  industry 
commenters.  This  revision  in  the 
alternate  monitoring  parameter  will 
provide  adequate  assurance  that  the 
TTO  limits  are  met  when  oil  and  grease 
is  maintained  below  52  mg/1  for  any  one 
day  and  26  mg/l  average  of  daily  values 
for  any  one  month. 

4.  Three  commenters  supported  the 
revision  of  the  pH  limits  for  direct  chill 
casting  waters.  The  state  of  Georgia 
encouraged  the  Agency  to  expand  the 
coverage  of  pH  limits  to  include  all 
discharges  in  the  subpart.  The  efficiency 
of  wastewater  treatment  in  this  industry 
is  directly  related  to  the  pH  of  the  waste 
stream.  If  the  Agency  followed  Georgia's 
suggestion,  the  efficiency  of  the  model 
treatment  technology  could  be  affected. 
Thus,  the  Agency  has  decided  to 
promulgate  the  revised  pH  limits  as 
proposed. 

5.  Three  commenters  supported  the 
revised  definition  of  the  hot  water  seal 
bath  and  the  guidance  regarding  non- 
scope  wastewater  streams. 

Vn.  Executive  Order  12291 

Under  Execufive  Order  12291,  £PA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Major  rules  are  defined  as 
rules  that  impose  an  annual  cost  to  the 
economy  of  $100  million  or  more,  or 
meet  other  economic  criteria.  This 
proposed  regulation,  like  the  regulation 
promulgated  October  24, 1983,  is  not 
major  because  it  does  not  fall  within  the 
criteria  for  major  regulations  established 
in  Executive  Order  12291. 

Vm.  Regulatory  Flexibility  Analysis 

Public  Law  96-354  requires  that  EPA 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  In  the 
preamble  to  the  October  24, 1983  final 
aluminum  forming  regulation,  the 
Agency  concluded  that  there  would  not 
be  a  significant  impact  on  a  substantial 
number  of  small  entities  (46  FR  49135). 
For  that  reason,  the  Agency  determined 
that  a  formal  regulatory  flexibility 
analysis  was  not  required.  That 
conclusion  is  equally  applicable  to  these 
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amendments,  since  the  amendments 
would  not  alter  the  economic  impact  of 
the  regulation.  The  Agency  is  not, 
therefore,  preparing  a  formal  analysis 
for  this  regulation. 

OMB  Review 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  Room  M2404,  U.S.  EPA, 
401  M  Street,  SW..  Washington,  DC 
20480  from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  federal 
holidays. 

X.  List  of  Subjecto  in  40  CFR  Part  467 

Aluminum  forming.  Water  pollution 
control.  Waste  treatment  and  disposal. 

Dated:  December  15, 1988. 
Lee  M.  Thomas, 

Adminiatrator. 

For  the  reasons  stated  above.  EPA  is 
amending  40  CFR  Part  467  as  follows: 

PART  4e7-ALUMINUM  FORMING 
POINT  SOURCE  CATEGORY 

1.  The  authority  citation  for  part  467  is 
revised  to  read  as  follows: 

Authority:  Sees.  301.  304(b),  (c).  (e),  and  (g). 
306(b)  and  (c),  307(b)  and  (c),  306  and  501  of 
the  Clean  Water  Act  (the  Federal  Water 
Pollution  Contot)!  Act  Amendments  of  1972, 
as  amended  by  the  Clean  Water  Act  of  1977) 
and  the  Water  Quality  Act  of  1987  (the 
"Act");  33  U.S.C  1311, 1314(b),  (c).  (e),  and 
(g).  1316(b)  and  (c),  1317(b)  and  (c),  1318  and 
1361:  86  Stat.  818,  Pub.  L  9^-600;  91  Stat.  1567. 
Pub.  L  95-217;  101  Stat.  7.  Pub.  L 100-4. 

2.  Section  467.02  is  amended  to  add  a 
definition  of  "hot  water  seal." 
Paragraphs  (m)  through  (z)  are 
redesignated  (n)  through  (aa), 
respectively.  A  new  Paragraph  (m)  is 
added  to  read  a  follows: 

fi467^    0«n«ral  definitions. 


(m)  Hot  water  seal  is  a  heated  water 
bath  (heated  to  approximately  ISO*  F) 
used  to  seal  the  surface  coating  on 
formed  aluminum  which  has  been 
anodized  and  coated.  In  establishing  an 
effluent  allowance  for  this  operation,  the 
hot  water  seal  shall  be  classified  as  a 
cleaning  or  etching  rinse. 

3.  Section  467.15  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  in  all 
of  the  following  tables  in  this  section  to 
read  as  follows: 


9  467. 15    Pretrtatment  standards  for 
Misting  sourcos. 


Subpart  A 

Core  Without  an  Annealing  Furnace 
Scrubber 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  monttily 

average 


mfl/off-kg  (Ib/mllMon  off- 
fcs)  of  aluminum  rollad 
witn  n«at  oils 


OM  and  grease 
(altemata  monitoring 
parametei) 


2.9 


1.5 


Subpart  A 

Core  IVitfj  an  Annealing  Furnace 
Scrubber 


PSES 


Pollutant  or  poNutartt 
property 


Maximum 

for  any  1 

day 


Maximum 
for  momnty 

average 


mg/off-kg  (lb/million  off- 
tt>s)  of  aluminum  rolled 
wIthrteetoHs 


Oil  and  grease 
(altemata  monitoring 
parameter) 


4.3 


2.1 


Subpart  A 

Continuous  Sheet  Casting  Spent 
Lubricant 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


mg/off-kg  (lb/million  off- 
Kw)  of  ahjminum  cast 


Oil  and  grease 
(alternate  monitoring 
parameter) 


0.10 


0.052 


99  467.15, 467.25. 467.35. 467.45, 467.55  and 
467.65    [Amended] 

4.  Sections  467.15,  467.25,  467.35, 
467.45, 467.55  and  467.65  are  amended 
by  revising  the  values  for  "Oil  and 
grease  (alternate  monitoring 
parameter)"  for  the  tables  titled 
"Solution  Heat  Treatment  Contact 
Cooling  Water"  to  read  as  follows: 


Solution  Heat  Treatment  Contact  Cooling 
Water 


PSES 


Pollutant  or  pollutant 
property 


Maximum        Maximum 
for  any  1        for  monthly 
day  avarage 


mg/off-kg  (Ib/mitlton  off- 
lbs)  of  akjminum  quenched 


Oil  and  grease 
(altamata 
monitoring 
parameter) 


110 


53 


5.  Sections  467.15,  467.25,  467.35. 
467.45,  467.55  and  467.65  are  amended 
by  revising  the  values  for  "Oil  and 
grease  (alternate  monitoring 
parameter)"  for  the  tables  Htled 
"Cleaning  or  Etching  Bath"  to  read  as 
follows: 


Cleaning  or  Etching  Bath 


PSES 


Pollutant  or  poHutant 
property 


Maximum 

for  any  1 

day 


*.-  . ■ 
Maximum 

for  monttily 

average 


mg/off-kg  (Ib/mJMon  off- 
tie)  of  ahimirtum 
cleaned  or  etched 


Onandgreaae 
(alternate  mor>itoring 
parameter) 


9.3 


4.7 


6.  Sections  467.15.  467.25,  467.55  and 
467.65  are  amended  by  revising  the 
values  for  "Oil  and  grease  (alternate 
monitoring  parameter)"  for  the  tables 
titled  "Cleaning  or  Etching  Rinse"  to 
read  as  follows: 


Cleaning  or  EtcNng  Rinse 


Pollutant  or  polkitant 
property 


PSES 


Maximum 

for  any  1 

day 


Maximum 

for  mornhly 

average 


mg/off-kg  (lb/million  off- 
bs)  of  aluminum 
cleaned  or  etched 


Oil  and  grease 
(alternate  monitoring 
parameter) 


73 


36 


■^ 
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7.  Sections  467.15, 467.25.  467.35. 
467.45. 487.55  and  467.65  are  amended 
by  revising  the  values  for  "Oil  and 
grease  (alternate  monitoring 
parameter)"  for  the  tables  titled 
"Cleaning  or  Etching  Scrubber  Liquor" 
to  read  as  follows: 


Cleaning  or  Etching  Scnibber  Liquor 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

tor  any  1 

day 


Maximum 

for  montnly 

average 


mg/o(t-kg  (Ib/millioo  off- 
lbs)  of  alunwHim 
cleaned  or  etctied 


Oil  and  I 
(alternate  monitoring 
parameter) 


100 


50 


{467.25    [AmendMl] 

10.  Section  467.25  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  in  the 
table  titled  "Core"  in  this  section  to  read 
as  follows: 

Subpart  B 
Con 


PSES 


Pollutant  or  pdlutanl 
property 


Maximum 

for  any  1 

day 


MaxinHjm 

for  montr«ty 

average 


mg/otf-kg  (Ib/mMNon  off- 
lbs)  of  aJumirMMTt  rolled 
with  emulsiona 


Oil  and  grease 
(alternate  monitoring 
parameter) _ 


6.8 


9467.33    [AfiMnded] 

13.  Section  467.33  is  amended  by 
revising  the  table  entitled  "Cleaning  or 
Etching  Rinse"  to  read  as  follows: 


Subpart  C 
Cleaning  or  Etching  Rinse 

BAT  effluent  limitations 


Pollutant  or  pollutant 
property 


Maximum  for 
any  1  day 


Maximum  (or 
montnly 
average 


mg/off-kg  (lb/million  o«f-lbs) 
of  aktmnum  cleaned  or 
etched 


Chromium „ 1.7 

Cyankle 1.2 

Zinc 5.7 

3  ^      Aluminum „ 25 


0.7 
0.5 
2.4 
13 


§467.22    [Amended] 

8.  Section  467.22  is  amended  to  revise 
the  footnote  for  the  table  titled  "Direct 
Chill  Casting  Contact  Cooling  Water"  to 
read  as  follows: 


Siibpart  B 

Direct  Chill  Casting  Contact  Cooling 
Water 


'  The  pH  shall  be  maintained  within 
the  range  of  7.0  to  10.0  at  all  times 
except  for  those  situations  when  this 
waste  stream  is  discharged  separately 
and  without  commingling  with  any  other 
wastewater  in  which  case  the  pH  shall 
be  within  the  range  of  6.0  to  10.0  at  all 
times. 


§467.24    [Amended] 

9.  Section  467.24  is  amended  to  revise 
the  footnote  for  the  table  titled  "Direct 
Chill  Casting  Contact  Cooling  Water"  to 
read  as  follows: 


Subpart  B 

Direct  Chill  Casting  Contact  Cooling 
Water 


'  The  pH  shall  be  maintained  within  the 
range  of  7.0  to  10.0  at  all  times  except  for 
those  situations  when  this  waste  stream  is 
discharged  separately  and  without 
commingling  with  any  other  wastewater  in 
which  case  the  pH  shall  he  within  the  range 
of  6.0  to  10.0  at  all  times. 


§467.25    [Amended] 

11.  Section  467.25  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  in  the 
table  titled  "Direct  Chill  Casting  Contact 
Cooling  Water"  to  read  as  follows: 


Direct  Chili  Casting  Contact  Cooling 
Water 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

tor  any  1 

day 


Maximum 

for  momt>ly 

average 


mg/off-kg  (lb/million  off- 
lbs)  of  aluminum  cast 


Oil  and  grease 
(alternate  monitorrng 
parameter) 


69 


35 


§467.32    [Amended] 

***** 

12.  Section  467.32  is  amended  to 
revise  the  footnote  for  the  table  entitled 
"Direct  Chill  Casting  Contact  Cooling 
Water"  to  read  as  follows: 

Direct  Chill  Casting  Contact  Cooling 
Water 


'  The  pH  shall  be  maintained  within  the 
range  of  7.0  to  10.0  at  all  times  except  for 
those  situations  when  this  waste  stream  is 
discharged  separately  and  without 
commingli'ig  with  any  other  wastewater  in 
which  case  the  pH  shall  l>e  within  the  range 
of  6.0  to  10.0  at  all  times. 


§  467.34  [Amended] 

14.  Section  467.34  is  amended  to 
revise  the  footnote  for  the  table  entitled 
"Direct  Chill  Casting  Contact  Cooling 
Water"  to  read  as  follows: 
***** 

Direct  Chill  Casting  Contact  Cooling 
Water 


>  The  pH  shall  be  maintained  within  the 
range  of  7.0  to  10.0  at  all  times  except  for 
those  situations  when  this  waste  stream  is 
discharged  separately  and  without 
commingling  with  any  other  wastewater  in 
which  case  the  pH  shall  l>e  within  the  range 
of  6.0  to  10.0  at  all  times. 


§467.35    [Amended] 

15.  Section  467.35  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  in  the 
table  titled  "Direct  Chill  Casting  Contact 
Cooling  Water"  to  read  as  follows: 


Direct  Chill  Casting  Contact  Cooling 
Water 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

tor  any  1 

day 


Maximum 

for  montnly 

average 


mg/off-kg  (R)/miilion  off- 
lbs)  of  ahjminum  cast 


Oil  and  grease 
(alternate  monitoring 
parameter) 


35 
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16.  Section  467.35  is  amended  by 
revising  the  table  titled  "Cleaning  or 
Etching  Rinse"  to  read  as  follows: 


Subpart  C 
Cleaning  or  Etching  Rinse 


PSES 


Pollutant  or  pollutant 
property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Chromium 

Cyanide 

Zinc 

TTO 

Oil  &  Grease 
(alternate 
monitoring 
parameter) 


mg/off-kg  (lb/million  off-lbs) 

of  aluminum 

cleaned  or 

etched 

1  7 

0.7 
0.5 

1.2 

5.7 

2.4 

i7  .. 

»•••>•»•...»(..... 

200 


100 


17.  Section  467.35  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  for 
the  following  tables  to  read  as  follows: 

Subpart  C 

Core 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


mg/otf-kg  (lb/million  off- 
lt>s)  of  aluminum  extruded 


Oil  and  grease 
(alternate  rrxinitoring 
parameter) 


18 


8.8 


Subpart  C 


Extrusion  Press  Leakage 


PSES 


Pollutant  or  polkitant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Oil  and  grease 
(alternate  monitoring 
parameter) 


mg/off-kg  (lb/million  off- 
lbs)  of  aluminum  extruded 


39 


Subpart  C 

Press  Heat  Treatment  Contact  Cooling 
Water 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


mg/off-kg  (lb/million  off- 
lt>s)  of  aluminum  quenched 


Oil  and  grease 
(alternate  monitoring 
parameter) 


110 


53 


9465.45   [Amended] 

18.  Section  465.45  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  for 
the  following  tables  to  read  as  follows: 

Subpart  D 
Core 


PSES 


Pollutant  or  pollutant 
property 


MaxinHim 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/off-kg  (lb/million  off- 
lbs)  of  aluminum  forged 


Oil  and  grease 
(alternate  monitoring 
parameter) 


2.6 


1.3 


Subpart  D 


Forging  Scrubber  Liquor 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  nxxithly 

average 


mg/off-kg  (lb/million  off- 
lt>s)  of  aluminum  forged 


Oil  and  grease 
(alternate  monitoring 
parameter) 


4.9 


2.5 


19.  Section  467.45  is  amended  by 
revising  the  table  titled  "Cleaning  or 
Etching  Rinse"  to  read  as  follows: 


Subpart  0 


Cleaning  or  Etching  Rinse 


PSES 


Pollutant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  montrity 

average 


n*/off-kg  (Ib/milhon  off- 
lbs)  of  ahiminum 
cleaned  or  etched 


Ctiromium 

Cyanide 

Zinc 

TTO 

OH  and  grease 
(alternate  monitoring 
parameter) 


1.7 

0.7 

1.2 

0.5 

5.7 

2.4 

2.7  

200 


100 


§467.55    [Amended] 

20. 40  era  467.55  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  for 
the  table  titled  "Core"  to  read  as 
follows: 


Subpart  E 


Core 


PSES 


Pollutant  or  poHutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


mg/off-kg  (b/miWon  off- 
ItM)  of  aluminum  drawn 
with  neat  oils 


Oil  and  grease 
(alternate  monitoring 
parameter) 


2.B 


1.3 


99  467.55  and  467.65   [Amended] 

21.  Sections  467.55  and  467.65  are 
amended  by  revising  the  values  for  "Oil 
and  grease  (alternate  monitoring 
parameter)"  for  the  tables  titled 
"Continuous  Rod  Casting  Lubricant"  to 
read  as  follows: 
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Continuous  Rod  Casting  Lubricant— 


PSES 


Pollutant  or  pollutant 
property 


Maximum         Maximum 
tof  any  1         for  monthly 
day  average 


Continuous  Rod  Casting  Contact  Cooling 
Water 


PSES 


mg/off-kg  (lb/million  off- 
lbs)  of  aluminum  rod  cast 


I 
•  •( 

Oil  and  grease 
(alternate  monitoring 
parameter) 


0.10 


0.052 


22.  Sections  467.5.5  and  467.65  are 
amended  by  revising  the  values  for  "Oil 
and  grease  (alternate  monitoring 
parameter)"  for  the  tables  titled 
"Continuous  Rod  Casting  Contact 
Cooling  Water"  to  read  as  follows: 


Pollutant  or  pollutant 
property 


Maximum         Maximum 
tor  any  1        for  montWy 
day  average 


mg/off-kg  (lb/million  off- 
lbs)  of  aluminum  rod  cast 


Oil  and  grease 
(alternate  monitoring 
parameter) 


10 


5.1 


Subpart  F 


Core 


M 


PSES 


Polkjtant  or  pollutant 
property 


Maximum 

for  any  1 

day 


Maximum 

for  moninly 

average 


mg/off-kg  (lb/million  off- 
lb";)  of  aluminum  drawn 
with  emulsions  or  soaps 


§467.65    [Amended] 

23.  Section  467.65  is  amended  by 
revising  the  values  for  "Oil  and  grease 
(alternate  monitoring  parameter)"  for 
the  table  titled  "Core"  to  read  as 
follows: 


Oil  and  grease 
(alternate  monitorir>g 
parameter) 


25 


12 


[FR  Doc.  88-29495  Filed  12-23-88:  8:45  am] 
BILUNC  CODE  65M~SO-M 


Tuesday 
December  27,  1988 


Part  IV 


Department  of  the 
Interior 

30  CFR  Part  761 

Surface  Mining  Control  and  Reclamation 
Act  of  1977;  Proposed  Rule  and  Notice 
of  Statement  of  Policy 


ill" 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  761 

Areas  Unsuitable  for  Mining;  Areas 
Designated  by  Act  of  Congress; 
Applicability  of  ttie  Prohibitions  of  ttie 
Surface  Mining  Act  to  ttie  Surface 
Impacts  of  Underground  Coal  Mining 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Proposed  rules. 

SUIMMARY:  The  OfRce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  proposing  to  amend  those  portions  of 
its  permanent  program  regulations  at  30 
CFR  Part  761  which  address  the 
circumstances  which  constitute  valid 
existing  rights  (VERJ  to  mine  in  areas 
where  Congress  has  otherwise 
prohibited  mining  under  section  522(e) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
OSMRE  is  undertaking  this  action  in 
response  to  a  District  Court's  decision  in 
Round  III  of  the  litigation  on  OSMRE's 
permanent  program  regulations. 
SpeciHcally,  OSMRE  is  proposing  for 
review  and  comment  two  different 
options  for  the  standard  for  VER:  (1) 
VER  exists  when  an  applicant  for  a 
permit  to  conduct  surface  coal  mining 
operations  has,  or  had  made  a  good 
faith  effort  to  obtain,  all  necessary 
permits;  or  (2)  VER  exists  when  an 
applicant  has  a  legal  right  to  the  coal 
resource  and  has  authority  to  mine  by 
the  method  intended,  as  determined  by 
State  law.  The  proposed  rule  also 
reorganizes  the  existing  rule  for  clarity. 

OSMRE  is  also  proposing  for  review 
and  comment  a  rulemaking  proposal  on 
the  applicability  of  the  prohibitions  in 
section  522(e)  of  SMCRA  to  subsidence 
resulting  from  underground  mining. 
Sectiorr  522(e)  prohibits  surface  coal 
mining  operations  on  certain  lands  and 
within  specified  distances  of  certain 
structures  and  facilities. 
dates:  Written  comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rules  until  5:00  p.m.  eastern 
time  on  March  7, 1989. 

Public  hearings:  Upon  request, 
OSMRE  will  hold  public  hearings  on  the 
proposed  rules  within  the  comment 
period.  OSMRE  will  accept  requests  for 
hearings  until  5:00  p.m.  eastern  time  on 
January  17, 1989. 

Individuals  wishing  to  attend  but  not 
testify  at  any  hearing  should  contact  the 
person  identified  under  "FOR  FURTHER 
INFORMATIOH  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 


ADDRCSSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record  Room  S131L. 
1100  L  Street,  NW..  Washington,  DC,  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  SISIL, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW.,  Washington. 
DC  20240. 

Public  Hearings:  The  addresses  and 
times  for  any  hearings  which  may  be 
scheduled  will  be  announced  prior  to 
the  hearings. 

Requests  for  public  hearings:  Submit 
orally  or  in  wTiting  to  the  person  and 
address  specified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  the  time 
speciHed  under  "DATES." 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Annetta  Cheek  or  Mr.  Dermot 
Winters,  Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240;  telephone  Dr.  Cheek  at  (202) 
343-4006  and  Mr.  Winters  at  (202)  343- 
1928  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
U.  Discussion  of  Proposed  Rules 

A.  Areas  Designated  by  Act  of  Congress — 

Valid  Existing  Rights 

1.  Background 

2.  Discussion  of  Proposed  Rule 

B.  Applicability  of  the  Prohibitions  of 

SMCRA  to  the  Surface  Impacts  of 
Underground  Coal  Mining 

1.  Background 

2.  Discussion  of  Proposed  Rules  Options 

C.  Environmental  Impact  Statement  and 

Regulatory  Impact  Analysis 

D.  Effect  in  Federal  Program  States  and  on 

Indian  Lands 
III.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rules  should  be  specific, 
should  be  confined  to  issues  pertinent  to 
the  proposed  rules,  and  should  explain 
the  reason  for  any  recommended 
change.  Where  practicable,  commenters 
should  submit  Five  copies  of  their 
comments  (see  "addresses"). 
Comments  received  after  the  close  of  the 
comment  period  (see  "DATES")  may  not 
be  considered  or  included  in  the 
Administrative  Record  for  the  Hnal 
rules. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rules  upon  request  only.  If 
only  one  person  expresses  an  interest,  a 
public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  included  in 
the  Administrative  Record. 


If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  enstire  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  dieir  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
responses,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE.  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES"),  an 
advance  copy  of  their  testimony. 

n.  Discussion  of  Proposed  Rules 

A.  Areas  Designated  by  Act  of 
Congress — Valid  Existing  Rights 

1.  Background 

Section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.]  (SMCRA,  or  the  Act) 
prohibits  surface  coal  mining  operations 
in  certain  areas,  subject  to  valid  existing 
rights  and  except  for  those  operations 
which  existed  on  August  3, 1977.  Lands 
designated  by  section  522(e)(1)  include 
any  lands  within  the  boundaries  of  units 
of  the  National  Park  System,  the 
National  Wildlife  Refuge  Systems,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
S  5(a)  of  the  Wild  and  Scenic  Rivers  Act 
and  National  Recreation  Areas 
designated  by  Act  of  Congress.  Lands 
designated  by  sections  522(e)  (2),  (3),  (4). 
and  (5)  include  National  Forests, 
publicly  owned  parks,  properties  listed 
on  the  National  Register  of  Historic 
Places,  100-foot  buffer  zones  around 
public  roads  and  cemeteries,  and  300- 
foot  buffer  zones  around  occupied 
dwellings,  public  buildings,  schools, 
churches,  community  or  institutional 
buildings,  and  public  parks. 

The  term  "valid  existing  rights"  is  not 
defined  in  SMCRA.  The  legislative 
history  "does  not  suggest  that  Congress 
did  not  intend  to  infringe  on  valid 
property  rights  or  affect  takings  through 
section  522(e)."  NWFv.  Hodei  No.  84- 
5743,  Slip.  Op.  at  pp.  115-116  (DC.  Cir. 
1988). 

The  following  discussion  relates  the 
history  of  the  major  provisions  in  the 
current  rule  for  which  OSMRE  is 
proposing  substantive  revisions.  Other 
provisions  are  discussed  only  in  section 
2,  Discussion  of  Proposed  Rule.  That 
section  also  discusses  the  reorganization 
of  the  rule  which  OSMRE  is  proposing. 

Section  761.5(a)— Definition  of  "valid 
existing  rights".  OSMRE's  first  attempt 
to  define  VER  in  1979  was  an 
unsuccessful  effort  to  limit  the 
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exemption  to  those  property  rights  in 
existence  on  August  3. 1977.  the  owners 
of  which  either  had  obtained  all 
necessary  mining  permits  on  or  before 
August  3. 1977,  or  could  demonstrate 
that  the  coal  for  which  the  exemption 
was  sought  was  both  needed  for,  and 
immediately  adjacent  to,  a  mining 
operation  in  existence  prior  to  August  3, 
1977  (30  CFR  761.5(a).  44  FR  153^2 
(March  13, 1979)). 

On  judicial  review,  the  court 
remanded  to  the  Secretary  that  portion 
of  the  definition  requiring  the  property 
owner  to  have  obtained  all  permits 
necessary  to  mine.  Specifically,  the 
court  indicated  that  "a  good  faith 
attempt  to  have  obtained  all  permits 
before  the  August  3, 1977  cut-off  date 
should  suffice  for  meeting  the  all  permits 
test"  [In  Re:  Permanent  Surface  Mining 
Regulation  Litigation,  No.  79-1144,  Mem. 
Op.  at  20  (D.D.C.  February  26, 1980)).  To 
comply  with  this  opinion,  OSMRE 
suspended  the  definition  insofar  as  it 
required  that  all  permits  must  have  been 
obtained  prior  to  August  3. 1977  (45  FR 
51547,  51548  (August  4, 1980)).  T     -s^nce 
of  suspension  stated  that,  pending 
further  rulemaking,  OSMRE  would 
interpret  the  regulation  as  including  the 
court's  suggestion  that  a  good  faith 
effort  to  obtain  all  permits  would 
establish  VER. 

On  June  10, 1982  (47  FR  25278). 
OSMRE  proposed  three  major  options 
for  revising  the  definition  of  VER, 
including  a  "good  faith/all  permits"  test, 
and  three  alternatives  which  were 
variations  of  the  principal  options.  All  of 
the  proposed  options  were  attempts  to 
identify  in  a  strai^tforward  manner  the 
class  or  classes  of  circumstances  which 
would  operate  to  establish  VER  under 
section  522(e).  These  tests  are  referred 
to  as  "mechanical"  tests.  Commenters 
on  the  proposed  rule  criticized  each 
option  as  either  too  broad  or  too  narrow, 
and  many  raised  the  issue  of  taking 
without  compensation  on  one  or  more  of 
the  proposed  options.  These  comments 
led  OSMRE  to  examine  the  case  law 
applying  the  "just  compensation"  clause 
of  the  Fifth  Amendment.  As  a  result  of 
that  examination,  OSMRE  stated  that 
"because  the  courts  refuse  to  prescribe 
set  formulas  for  takings.  OSMRE  is 
convinced  that  it  cannot  specifically 
delineate  a  class  of  circumstances  with 
the  assurance  that  the  class  is  neither 
overinclusive  nor  underinclusive  of  all 
potential  takings  which  might  result 
from  section  522(e)  prohibitions"  (48  FR 
41314  (September  14, 1983)).  Therefore, 
on  September  14, 1983,  OSMRE 
promulgated  a  broad  definition  of  VER 
which  reUed  on  a  general  "takings" 
standard  (48  FR  41312). 


On  judicial  review,  the  court  held  that 
the  broad  takings  standard  represented 
such  a  significant  departure  from  the 
mechanical  tests  of  the  proposed  rule 
that  a  new  notice  and  comment  period 
was  necessary.  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
(II),  No.  7»-1144  {D.D.C  1985) 
(hereinafter  In  Re:  Permanent  (IIJ). 
Accordingly,  the  court  held  that  the 
promulgation  of  the  VER  definition  in  30 
CFR  761.5(a)  violated  the  Administrative 
Procedure  Act  (APA).  5  U.S.C  553.  and 
remanded  the  definition  to  the  Secretary 
for  proper  notice  and  comment  [In  Re: 
Permanent  (II),  Mem.  Op.  at  11  (March 
22, 1985)).  In  response  to  this  order. 
OSMRE  suspended  the  definition  of 
VER  in  30  CFR  7ei.5(a)  (51  FR  41981 
(November  20, 1988)). 

The  suspension  generally  had  the 
effect  of  putting  in  place  the  VER  test  in 
use  before  the  1983  definition  was 
promulgated.  That  test  was  the  1979  test, 
including  the  "needed  for  and  adjacent" 
test,  as  modified  by  the  August  4, 1980, 
suspension  notice  which  implemented 
the  District  Court's  suggestion  that  a 
good  faith  effort  to  obtain  all  permits 
would  establish  a  VER.  Accordingly, 
OSMRE  has  been  making  VER 
determinations  in  Federal  program 
States  and  on  Indian  lands  using  the 
1980  test.  Under  30  CTR  740.4(a)(4)  and 
745.13(o),  the  Secretary  is  responsible 
for  making  VER  determinations  on 
Federal  lands  within  the  boundaries  of 
any  areas  in  section  522(e)(1)  or  (e)(2)  of 
the  Act.  Since  30  CFR  740.11(a)  makes 
State  programs  applicable  to  Federal 
lands  in  that  State,  OSMRE  has  been 
using  State  program  definitions  of  VER 
on  Federal  lands  in  States  with 
approved  programs. 

Section  761.5(c)— -"Needed  for  and 
adjacent"  test  In  its  permanent  program 
rules  promulgated  at  30  CFR 
761.5(a)(2)(ii)  on  March  13, 1979.  OSMRE 
introduced  a  provision  known  as  the 
"needed  for  and  adjacent"  test  for 
determining  VER.  Plaintiffs  in  In  Re: 
Permanent  (D.D.C.  1980),  objected  to  die 
provision  as  unduly  expanding  the 
concept  of  valid  existing  rights.  The 
court  found  that  the  "need  and 
adjacent"  component  of  the  rules  was 
consistent  with  Supreme  Court  decisions 
regarding  taking  of  property,  and 
determined  that  it  was  a  rational 
method  of  allowing  mining  when  denial 
would  gravely  diminish  the  value  of  the 
entire  mining  operation,  thereby 
constituting  a  talcing  under  Supreme 
Court  declarations.  [In  Re:  Permanent. 
Mem.  Op.  at  21  (February  26, 1980)). 

The  September  14, 1983  revised 
regulation  included  a  similar  provision 
(30  CFR  761.5(c),  48  FR  41315-41316). 


The  1983  rules  amplified  the  "needed 
for"  portion  of  the  1979  rule  by  providing 
a  definition  of  "needed  for." 
Specifically,  the  1983  rule  removed  the 
requirement  that  the  operator  had  to 
have  a  right  to  the  coal  for  which  the 
exemption  was  sought  prior  to  August  3. 
1977.  Additionally,  the  1983  rule 
provided  that  "needed  for"  meant  that 
the  extension  of  mining  was  essential  to 
make  the  surface  coal  mining  operation 
as  a  whole  economically  viable  (30  CFR 
761.5(c)  (1984)). 

The  court  concluded  that  the  rule  as 
promulgated  in  1983  did  not  have 
adequate  notice  and  comment  under  the 
APA.  because  it  was  related  to  the 
overall  VER  definition  remanded  by  the 
court  and  because  nothing  in  the 
proposed  rule  suggested  such  an 
extension  of  the  "needed  for  and 
adjacent"  test.  The  court  therefore 
remanded  the  test  to  the  Secretary  for 
notice  and  comment  in  accordance  with 
the  APA.  In  order  to  comply  with  the 
court's  opinion,  OSMRE  suspended 
paragraph  (c)  of  the  definition  of  VER  in 
30  CFR  761.5  (51  FR  41961  (November  20. 
1986)).  This  had  the  effect  of  returning  to 
the  "needed  for  and  adjacent"  test  as 
promulgated  in  1979. 

Section  761.5(d)— Valid  exisUng  rights 
where  prohibitions  come  into  effect 
after  August  3, 1977.  Paragraph  761.5(d) 
was  first  promulgated  on  September  14. 
1983.  It  provides  for  situations  where 
areas  come  imder  the  protection  of 
section  522(e)  after  August  3, 1977.  This 
provision  has  been  called  "continually 
created  VER,"  and  was  intended  to 
protect  existing  property  interests  where 
land  came  under  the  protection  of 
section  522(e]  sometime  after  the  date 
SMCRA  was  passed.  For  example,  if 
Congress  were  to  designate  a  new 
National  Forest  or  National  Parle  this 
provision  would  protect  property 
interests  that  existed  on  the  date  the 
Park  or  Forest  were  created.  Similarly,  if 
after  August  3, 1977,  someone  were  to 
construct  a  home,  highway,  or  any  other 
feature  or  facility  protected  by  section 
522(e),  the  provision  would  protect  all 
property  interests  that  existed  on  the 
date  the  new  section  522(e)  protections 
came  into  existence.  Section  761.5(d)(1) 
provides  that  VER  shall  be  found  iioD 
the  date  the  protection  comes  into 
existence  a  validly  authorized  surface 
coal  mining  operation  exists  on  that 
area.  Section  761.5(d)(2),  now 
suspended,  provided  that  VER  shall  be 
found  if  the  prohibition  as  applied  to  the 
property  interest  would  effect  a  taking 
which  would  require  compensation 
under  the  Fifth  or  Fourteenth 
Amendments  to  the  Constitution.  In 
effect,  then.  S  761.5(d)(2)  depended  upon 
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the  "takings"  definition  of  VER 
promulgated  in  {  761.5(a]  in  1983, 
discussed  above. 

In  its  1985  decision  cited  above,  the 
court  upheld  the  basic  concept  of 
"continually  created  VER,"  but 
remanded  for  further  notice  and 
comment  that  portion  of  the  regulation 
(§  761.5(d)(2))  which  incorporated  the 
takings  test  of  S  761.5(a).  In  order  to 
comply  with  the  court's  decision, 
OSMRE  suspended  paragraph  (d)(2)  of 
the  definition  of  VER  in  30  CFR  761.5. 
(51  FR  41961  (November  20, 1986)). 
However,  since  paragraph  (d)(1)  was  not 
suspended,  there  is  still  a  provision  that 
VER  exists  where  an  area  comes  under 
the  protection  of  section  522(e)  of  the 
Act  after  August  3, 1977.  if  a  validly 
authorized  surface  coal  mining 
operation  exists  on  that  area  on  the  date 
the  prohibition  against  mining  comes 
into  existence.  As  expressed  in 
§  761.5(d)(2),  the  concept  of  "continually 
created  VER"  was  upheld  in  NWF  v. 
Model,  No.  84-5743,  Slip.  Op.  at  116  (D.C. 
Cir.  1988). 

Section  761.11— Areas  where  mining 
is  prohibited  or  limited.  Section 
761.11(h]  was  promulgated  on 
September  14, 1983  (48  FR  41349)  in 
response  to  numerous  comments  from 
persons  concerned  that  mining  or 
drilling  would  occur  in  National  Parks  or 
other  areas  protected  under  section 
522(e)(1)  of  the  Act.  Section  761.11(h) 
provides: 

There  will  be  no  surface  coal  mining, 
permitting,  licensing,  or  exploration  of 
Federal  lands  in  the  National  Park  System, 
National  Wildlife  Refuge  System.  National 
System  of  Trails,  National  Wilderness 
Preservation  System.  Wild  and  Scenic  Rivers 
System,  or  National  Recreation  Areas,  imless 
called  for  by  Acts  of  Congress  [Emphasis 
added.) 

The  District  Court  held  that  there 
appeared  to  be  no  rational  basis  for 
distinguishing  between  Federal  and  non- 
Federal  lands  in  this  context  since 
section  522(e)(1)  prohibits,  subject  to 
VER  and  except  for  operations  existing 
on  August  3, 1977,  surface  coal  mining 
operations  on  any  lands  within  the 
statutorily  protected  areas  (In  Re: 
Permanent  (II),  Mem.  Op.  at  15  (March 
22, 1985)).  The  court  remanded  the  rule 
for  lack  of  proper  notice  and  comment 
under  the  APA.  In  response  to  the 
court's  order,  OSMRE  suspended 
S  761.11(h)  (51  FR  41961  (November  20, 
1986)).  As  a  result  of  the  suspension, 
neither  Federal  nor  private  lands  ere 
subject  to  the  prohibitions  found  in 
S  761.11(h). 

2.  Discussion  of  Proposed  Rule 

The  rule  proposed  here  provides  two 
options  for  the  definition  of  valid 


existing  rights  in  OSMRE's  permanent 
program  regulations  at  30  CFR  761.5. 

As  discussed  in  the  preceding  section 
of  this  preamble,  OSMRE  has 
promulgated  definitions  of  VER  on  two 
prior  occasions:  March  13. 1979  (44  FR 
15342)  and  September  14, 1983  (48  FR 
41312).  Both  of  these  regulations  were 
remanded  to  the  Secretary  by  the  court. 
OSMRE  has  reconsidered  the 
administrative  record  of  these 
promulgations,  as  well  as  the  legislative 
history  of  SMCRA  and  the  various 
judicial  opinions,  in  developing  this 
proposed  rule. 

This  proposed  rule  would  affect  all 
portions  of  the  definition  of  "valid 
existing  rights"  found  in  the  existing 
regulations.  The  proposed  rule  has  been 
extensively  reorganized  for  clarity  and 
brevity.  Substantive  revisions  are 
proposed  for  four  concepts  in  the 
existing  rule,  those  currently  contained 
in  5§  761.5(a),  761.5(b).  761.5(c)  and 
761.5(d)(2).  "The  remaining  provisions 
have  been  reorganized  and  edited  for 
consistency  with  other  proposed 
revisions.  A  description  of  all  rule 
changes  OSMRE  is  proposing  to  its 
permanent  program  rules  follows. 

Introductory  Statement— Definition  of 
"valid  existing  rights".  OSMRE  is 
proposing  a  new  introductory  statement 
in  the  section  on  VER.  This  statement 
constitutes  the  basic  definition  of  VER. 
Unlike  earlier  "definitions",  it  does  not 
constitute  a  "test"  which  must  be  met 
for  VER  to  be  found.  Rather,  it  simply 
defines  VER  as  a  right  to  conduct 
surface  coal  mining  operations  on  lands 
on  which,  without  such  a  right,  mining 
operations  would  be  prohibited. 
Subsequent  paragraphs  contain  a  set  of 
standards  against  which  individual 
cases  would  be  measured,  to  determine 
whether  this  right  exists. 

Section  761.5(a)— Property  rights.  This 
proposed  paragraph  provides  that  a 
person  shall  demonstrate  that  there  was 
a  legal  right  to  the  coal  resource  for 
which  VER  is  sought  as  of  the  date  of 
the  Act,  or  as  of  the  date  the  prohibition 
against  mining  came  into  efiect.  This 
provision  constitutes  the  property  riglits 
concept  which  has  been  an  integral  part 
of  the  VER  definition  since  OSMRE  first 
defined  it  in  1979.  In  order  to 
demonstrate  VER,  a  person  must  show 
possession  of  a  conveyance,  lease,  deed, 
contract,  or  other  document  establishing 
a  legal  right  to  the  mineral  resource.  The 
language  "as  of  the  date  of  the 
prohibition  against  mining  came  into 
effect"  incorporates  the  "continually 
created"  VER  provision  currently  found 
in  9  761.5(d). 

Although  this  provision  is  rewritten 
and  reorganized  in  this  proposal,  the 
basic  intent  and  application  are  not 


changed.  Essentially,  this  provision 
protects  property  rights  where  a  section 
522(e)  prohibition  or  limitation  on 
mining  did  not  exist  on  the  date  of 
enactment,  but  comes  into  existence  at 
some  later  date.  It  means  that  in  such 
cases  the  standards  for  determining 
whether  VER  exists,  proposed  in 
following  sections,  will  be  applied  using 
the  date  the  prohibition  came  into 
existence,  rather  than  the  date  of  the 
Act.  The  history  of  this  provision  is 
discussed  in  more  detail  above,  in  the 
"Background"  section  of  this  preamble. 

Additionally,  paragraph  (a)  specifies 
that  interpretation  of  the  terms  of  the 
dociunents  relied  upon  to  establish  the 
rights  to  which  this  paragraph  applies 
shall  be  based  upon  appUcable  State 
statutory  or  case  law  concerning 
interpretation  of  documents  conveying 
such  rights.  The  original  promulgation  of 
the  definition  of  VER  in  1979  included  a 
paragraph  discussing  the  interpretation 
of  the  terms  of  the  document  relied  upon 
to  establish  VER.  This  paragraph  was 
revised  in  1983  at  30  CFR  761.5(e)  and  is 
discussed  in  detail  in  the  preamble  to 
that  rule  (48  FR  41315  (September  14, 
1983)).  By  moving  this  provision  to 
paragraph  (a),  OSMRE  is  not  proposing 
any  substantive  changes  to  this 
paragraph. 

Finally,  this  section  specifies  that  in 
addition  to  the  property  rights  test  of 
paragraph  (a),  at  least  one  of  the 
standards  listed  in  the  succeeding 
subparagraphs,  (a)  (1)  and  (2).  must  be 
met  by  a  person  wishing  to  conduct 
surface  coal  mining  operations  on  lands 
protected  by  section  522(e)  of  SMCRA  in 
order  to  receive  a  determination  that 
VER  exists.  This  means  that,  except  as 
to  haulroads  covered  by  paragraph  (b), 
the  property  rights  standard  contained 
in  paragraph  (a)  must  be  met  by  all 
applicants  for  VER  but  that  applicants 
are  required  to  meet  only  one  of  the 
other  two  standards. 

Section  761.5(a)(1)— "Needed  for  and 
immediately  adjacent  to"  test.  OSMRE 
is  proposing  to  revise  the  "needed  for 
and  adjacent"  test  by  making  it 
substantially  the  same  as  the  1979  test 
This  proposal  reinstates  the  requirement 
that  the  property  rights  in  question  mu:  i 
have  been  in  existence  on  August  3, 1977 
for  as  of  the  date  the  section  522(e) 
prohibitions  came  into  effect,  as 
specified  in  proposed  S  761.5(a).  above). 
Additionally.  OSMRE  is  proposing  to 
remove  the  definition  of  "needed  for" 
because  we  have  determined  that  the 
definition  does  not  help  clarify  the 
intent  or  application  of  these  provisions. 
Finally,  because  of  the  reorganization  of 
the  proposed  rule,  the  "needed  for  and 
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immediately  adjacent  to"  provision 
would  become  S  761.5(a)(1). 

Section  761.5(a)(2).  OSMRE  is 
proposing  two  options  for  the  standards 
for  VER  in  §  761.5(a)(2).  Both  of 
these  options  would  apply  to  all  lands 
designated  in  S  S22(e)  of  SMCRA. 

VER  Option  1:  Ownenhip  and  Authority 
Opdon 

Section  761.5(a)(2)(i).  Under  this 
option  OSMRE  is  proposing  at 
5  761.5(a)(2)(i)  that  VER  exists  if  the 
person  can  demonstrate  the  right,  as 
determined  by  the  laws  of  the  State  in 
which  the  mining  would  occiu*.  to 
extract  the  coal  by  the  method  that 
person  uitends  to  use.  The  term  "right  to 
mine  by  the  method  intended"  refers  to 
whether  the  applicant  has  the  necessary 
property  rights  to  allow  mining  by  the 
proposed  method.  For  example,  if  the 
applicant  proposed  to  mine  by  surface 
methods,  the  question  would  be  whether 
the  relevant  conveyances  have  given  the 
applicant  all  of  the  necessary  rights  to 
surface  mine  the  coal,  or  whether  the 
applicant  lacks  certain  essential 
property  rights  or  has  obtained  only  the 
right  to  undertake  underground  mining. 
The  right  to  mine  by  a  certain  method  is 
an  issue  of  property  rights,  and  would 
be  evaluated  through  consideration  of 
the  provisions  of  State  property  law  as 
they  applied  to  the  particular  situation. 

Under  this  option,  the  existence  of 
VER  to  extract  coal  would  be  a  function 
of  state  property  rights.  It  would  not 
depend  upon  the  holder  of  such  rights 
having  attempted  to  exercise  them  by 
the  date  of  enactment  of  the  Act.  or  by 
any  other  date.  Thus  an  applicant  for 
VER  to  extract  coal  would  not  be 
required  to  demonstrate  that 
applications  had  been  made  for 
necessary  permits  by  any  particular 
date. 

The  standard  proposed  under  this 
option  would  also  accommodate 
Congress'  concern  that  the  Act  not  effect 
takings  of  property  without 
compensation.  As  the  D.C.  Circuit  Court 
of  Appeals  recently  observed  in  NWF  v. 
Model,  supra,  at  pp.  115-116,  the  VER 
exception  was  included  to  protect  valid 
property  interests,  as  well  as  to  avoid 
takings. 

This  option  finds  extensive  support  in 
the  legislative  history  of  the  Surface 
Mining  Act.  In  its  discussions  of  VER  in 
the  legislative  history,  Congress 
affirmed  on  numerous  occasions  that 
valid  existing  property  rights  were  to  be 
preserved,  and  that  the  provisions  of  the 
bill  were  not  intended  to  change  such 
rights  in  any  way. 

Congress  emphasized  that  the 
"language  'subject  to  valid  existing 
rights'  in  section  522(e)  is  intended  *  *  * 


to  make  clear  that  the  prohibition  on 
strip  mining  *  *  *  is  subject  to  previous 
court  interpretations  of  valid  existing 
rights"  (H.R.  Rep.  No.  218. 95th  Cong.. 
1st  sess.,  at  95  (1977)).  In  that  context 
the  House  Report  referred  to  the  Polino 
decision  (United  States  v.  Polino,  131  F. 
Supp.  772  (N.D.  W.Va.  1955))  as  one 
example  of  a  previous  coiui 
interpretation  which  should  be 
accepted.  In  that  decision,  the  Federal 
district  court  held  that  the  ri{^t  to 
conduct  surface  mining  in  a  National 
Forest  was  to  be  determined  by  State 
property  law  and  that  surface  mining 
was  not  authorized  under  West  Virginia 
law  unless  such  rights  were  specifically 
established. 

The  language  in  the  Senate  report  is 
slightly  different.  Without  citing  the 
Polino  case,  it  states  that  the  use  of  the 
phrase  ["subject  to  valid  existing 
rights"]  "is  intended  to  make  clear  that 
the  prohibition  of  strip  mining  *  *  *  is 
subject  to  previous  state  court 
interpretation  of  valid  existing  rights" 
(S.  Rep.  95-128,  95th  Cong.,  Ist  sess..  at 
94  (1977)).  Both  reports  demonstrate  that 
Congress  intended  that  there  must  be 
some  deference  to  State  law  in 
determining  what  constituted  VER. 
Thus,  OSMRE  is  proposing  an  option  for 
VER  within  lands  affected  by  the 
prohibitions  of  section  S22(e)  based  on 
and  consistent  with  existing  State  law 
concerning  property  rights.  OSMRE 
believes  that  it  is  consistent  with 
Congressional  intent  for  the  VER 
exception  to  the  prohibitions  in  section 
522(e)  to  be  interpreted  in  this  manner. 

Congress'  deference  to  State  property 
law  is  further  evidenced  by  the  removal 
of  a  provision  from  H.R.  2  in  1977.  The 
provision  removed  was  an  amendment 
to  H.R.  2  that  was  adopted  by  the 
Committee  on  Interior  and  Insular 
Affairs  during  the  first  session  of  the 
95th  Congress.  The  provision  would 
have  required  the  permit  applicant  to 
submit  the  written  consent  of  a  private 
surface  owner  or  some  other 
conveyance  expressly  granting  the  right 
to  extract  coal  by  surface  mining 
methods.  This  amendment  was  intended 
to  supersede  the  effect  of  prior  State 
judicial  interpretations  of  the  broad 
form  deed  and  would  have  imposed  "a 
new  concept  of  Federal  property  law  in 
an  area  traditionally  reserved  to  the 
States."  {H.R.  Rep.  95-218, 95th  Cong., 
1st  sess.,  at  164,  (1977)).  However,  this 
provision  was  not  enacted. 

OSMRE  has  reviewed  the  law  of 
States  where  coal  mining  is  conducted 
to  determine  whether  adoption  of  the 
proposed  rule  would  allow  surface 
mining  to  occur  where  such  a  method 
was  not  contemplated  at  the  time  the 
mineral  estate  was  severed  from  the 


surface  estate.  Although  generalization 
from  this  complex  body  of  State  law  is 
difficult  it  appears  that  in  most  States 
surface  mining  where  the  surface  is  not 
owned  by  the  mineral  owner  is  not 
authorized  absent  other  evidence  that 
such  a  mining  method  is  consistent  with 
the  parties'  intentions. 

A  decision  by  the  Kentucky  Supreme 
Court  (Akers  v.  Baldwin,  No.  85-SC- 
392-CL  and  85-SC-422-TG,  738  S.W. 
2nd  294  (Ky.,  July  2, 1987)).  overturned 
the  Kentucky  statute  limiting  mineral 
rights  under  certain  "broad-form"  deeds 
which  do  not  specify  the  method  of 
mining  to  be  used.  However,  an 
amendment  to  the  Kentucky  State 
Constitution  restricting  broad  form 
deeds  has  been  adopted.  OSMRE 
intends  to  evaluate  the  efiect  of  the 
Kentucky  constitutional  amendment  on 
OSMRE's  proposed  VER  definitions. 

Such  a  result  was  contemplated  by 
Congress.  A  March  1975  colloquy 
between  Congressman  Udall  of  Arizona 
and  Congressman  Hechler  of  West 
Virginia  concerning  an  earlier  bill  which 
was  a  predecessor  to  SMCRA  directly 
addresses  the  issue  of  State  law  and 
broad  form  deeds.  Mr.  Hechler  reported 
on  a  situation  in  West  Virginia  where 
coal  companies  which  bought  land  many 
years  ago  were  coming  in  and  evicting 
home  owners  in  order  to  mine  the  coal, 
without  compensating  the  home  owners. 
Mr.  Hechler  went  on  to  request  an 
amendment  to  the  bill  that  would  take 
care  of  the  rights  of  homeowners  on 
land  where  coal  was  subsequently 
discovered  and  the  coal  company  wants 
to  go  in  and  mine.  Mr.  Udall  repUed  that 
there  had  been  prior  testimony  and 
controversy  about  the  problem  of  the 
"so-called  broad  form  deed,  but  a 
decision  was  made  by  the  conferees  that 
this  is  largely  a  matter  of  State  property 
law  and  State  constitutions,  and  that 
there  is  a  serious  question  about  the 
ability  of  the  Federal  government  to 
move  into  such  a  situation"  (121  Cong. 
Rec.  H.  6679  (1975)). 

Following  this  exchange. 
Congressman  Latta  of  Ohio  asked  Mr. 
Udall  if  he  understood  correctly  that 
"this  bill  does  not  deal  with  the 
situation  *  *  •  where  a  private  citizen 
has  sold  the  surface  to  the  Federal 
Government  and  has  retained  the 
mineral  rights."  Mr.  Latta  asked  whether 
"this  bill  would  not  in  any  way  a^ect 
the  mineral  rights  of  that  private 
citizen?"  In  response,  Mr.  Udall  noted 
that  "This  is  a  bill  that  deals  with  how 
one  mines  coal  in  that  situation  and 
every  other  situation,  but  we  do  not 
attempt  to  change  property  rights  in  the 
situation  the  gentleman  talks  about  and 
thus  the  mineral  rights  are  not  affected." 
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id.  Thus,  in  1975,  Congress  clearly 
contemplated  the  preservation  of 
mineral  rights  under  State  law,  even 
where  such  rights  were  created  by  a 
broad  form  deed. 

Section  701.5fa)(2)fii}.  This  option 
would  also  include,  at  |761.5(a](2)(ll).  a 
standard  for  VER  for  preparation  plants 
and  other  surface  coal  mining 
operations  not  involving  the  extraction 
of  coal.  The  standard  provides  that  VER 
exists  for  such  facilities  if  the  operator 
had  authority  to  conduct  such 
operations  as  of  the  date  the  section  522 
prohibition  became  effiective.  as 
determined  by  the  laws  of  the  State. 

This  provision  uses  the  phrase 
"authority  to  conduct  the  operations" 
rather  than  "right  to  mine."  Determining 
whether  an  operator  is  entitled  to 
conduct  certain  operations  or  operate 
particular  ofTsite  facilities  may  not 
involve  determining  whether  and  to 
what  extent  essential  mineral  rights 
have  been  obtained,  since  the  operator 
may  require  only  a  surface  property 
interest.  It  is  likely  that  State  law  may 
have  required  the  existence  of  some 
permit,  such  as  a  building  permit  or 
zoning  permit  or  other  specific  authority 
to  conduct  tivat  particular  operation  in 
that  particular  place.  Whether  all  such 
applicable  prerequisites  to  operation 
have  been  met  appears  to  be  the  most 
relevant  standard  for  determining 
whether  the  operator  has  VER  for  such 
facilities. 

A  separate  provision  for  preparation 
plants  and  other  surface  coal  mining 
operations  not  involving  the  extraction 
of  coal  is  needed  because  a  standard 
based  on  right  to  mine  by  the  method 
intended  cannot  be  applied  to 
operations  that  do  ncU  actually  involve 
the  mining  of  coal.  Therefore,  this 
separate  provision  for  such  operations 
would  be  included  if  OSMRE 
promulgated  Option  1.  The  rationale  for 
basing  VER  in  such  situations  on  State 
law  is  the  same  as  that  discussed  above 
for  S  761.5[a)(2)(i).  OSMRE  specifically 
invites  comments  on  the  need  to  provide 
any  test  for  VER  for  such  facilities,  and 
suggestions  for  modifications  to  the 
proposed  test  for  such  facilities  such  as 
a  need  to  consider  zoning  restrictions 
which  may  have  limited  the  potential 
uses  of  that  surface  estate. 

VBR  OptioD  2:  Good  Faith-All  Permits  Option 

Under  this  option,  OSMRE  is 
proposing  at  {  7ei.5[a)(2)  that  VER 
exists  if  die  person  desiring  to  conduct 
surface  coal  mining  operations  has,  or 
has  made  a  good  faith  effort  to  obtain, 
all  necessary  permits  as  of  the  date  the 
prohibition  against  mining  came  into 
effect. 


This  deflnitkm  of  VER  is  similar  to  die 
one  initially  promulgated  by  OSMRE  in 
its  first  rulemaklbg  on  this  issue  in  1S70. 
That  1S79  ml*  provided  Uiat  VER 
consisted  of  having  obtained  aU 
necessary  permits,  {udicial  review  of 
tUaruIa  [In  Re:  Permaaent.  Msbl  Op.  at 
20  (February  26. 1880]]  resulted  ha 
OSMRE  issuing  a  notice  suspending  the 
requirement  k>  have  obtained  all 
necessary  permits,  and  substituting  a 
requirement  that  a  good  faith  effort  had 
to  have  been  made  to  obtain  all 
necessary  permits  prior  to  tha  date  the 
prohOiitioQS  weat  into  effect  (45  PR 
51547.  S154B  (August  4. 1980)].  TUs 
decision  is  discussed  above  in  the 
i?acA;gr(7(/n(/ section.  A  good  faith  effort 
would  be  considered  nude  if  all 
necessary  pennits  had  been  applied  for 
prior  to  the  date  the  prohibitions  came 
into  effect 

Transferability  of  VER.  OSMRE  has. 
from  time  to  time,  received  inquiries 
about  whether  VER  can  be  traosferred 
from  one  owner  to  another.  OSMRE  has 
consistently  responded  to  such  inquiries 
in  the  affirmative.  The  property  rights 
requirement  in  this  proposed  section 
remains  consistent  with  that  pontion 
and  does  not  mean  that  the  individual 
seeking  VER  must  have  had  die  legal 
right  to  the  coal  since  the  date  of  the 
Act.  or  since  the  date  the  prohibition 
against  mining  came  into  effect  To  have 
VER  someone  must  have  had  a  specific 
right  to  the  coal  resource  on  the  date  of 
the  Act  or  the  date  the  prohibition  came 
into  effect  whichever  is  applicable,  and 
must  also  meet  one  of  the  standards  of 
subparagraphs  (a)(1)  or  (a)(2).  However, 
if  a  person  with  a  property  interest  in 
the  coal  on  August  3. 1977,  or  as  of  the 
date  the  prohibitions  against  mining 
came  into  effect,  had  VER,  that  person 
may  transfer  the  right  to  a  successor 
after  the  date  of  the  Act  The  transferred 
right  may  suffice  as  the  basis  for  a 
finding  of  VER  for  the  successor  in 
interest 

Section  m.5(b)— Haul  roads. 
OSMRE's  initial  analysis  of  haul  roads 
revealed  that  there  were  two  situations 
in  which  VER  might  be  established  for 
haul  roads.  This  analysis  was  discussed 
in  the  preamble  to  the  first  definition  of 
VER,  promulgated  in  1979  at  30  CFR 
761.5(b)  (44  FR  14933  (March  13, 1979)). 

Except  for  renumbering,  this  provision 
has  been  unchanged  since  that 
promulgation.  The  only  change  proposed 
here  is  the  addition  of  language 
clarifying  that  the  "continually  created 
VER"  provision  applies  to  haul  roads. 
OSMRE  believes  that  VER  would  exist  if 
any  of  the  prohibitions  of  section  522(e) 
of  SMCRA  were  applied  to  existing  haul 
roads  in  cases  where  the  prohibitions 


came  into  efiisct  at  soma  time 
subsequent  to  tha  date  SMCRA  was 
passed.  Tharefose.  OSMRRis  proposing 
to  amend  the  haul  road  portioo  of  the 
VER  definition  to  psovids  Uiat  VER 
means  (1)  a  recorded  right  of  way. 
recorded  easement,  or  a  permit  for  a 
coal  haul  road  recorded  as  of  August  3. 
1977,  or  as  of  the  date  the  protection 
under  |  522(e]  came  into  effect  or  (2) 
any  other  road  in  existence  on  August  3, 
1977.  or  as  of  the  date  the  protection 
under  section  522(e)  came  into  effect. 

Section  7B1.5(d)(2}— Taking  test.  The 
proposed  rule  will,  when  promulgated  as 
a  final  rule,  have  the  effect  of  removing 
§  7ei.5(d)(2).  which  set  forth  a  takings 
test  for  WER.  and  which  was  suspended 
by  OSMRE  (52  FR  41981  (November  2D, 
1986)). 

Section  761. llfh}— Areas  where 
mining  is  prohibited  or  limited.  Section 
761.11(h).  which  prohibits  mining  and     • 
other  activities  on  Federal  lands  within 
section  522(e)(1)  areas,  was  suspended 
on  November  20. 1986  (51  FR  41961). 
OSMRE  is  proposing  to  remove  this 
language  as  it  is  not  needed  to 
implement  section  522(e)(1).  Section 
761.11(a)  already  prohibits  surface  coal 
mining  operations  within  section 
522(e)(1)  areas  unless  an  operator  has 
VER  and  except  for  those  operations 
existing  on  August  3, 1977. 

In  addition,  the  Department  has  made 
a  commitment  to  prevent  surface  coal 
mining  operations  in  the  areas  covered 
by  section  522(e)(1)  of  SMCRA.  The 
Department  has  a  variety  of  tools  to 
protect  such  lands,  including  purchase 
authority,  authority  to  exchange  private 
mineral  rights  for  Federal  lands  within 
the  same  state,  and  condemnation. 
Furthermore,  as  a  means  of  facilitating 
this  policy  the  Department  has  proposed 
legislation  which  would  give  the 
Secretary  the  authority  to  exchange 
certain  private  coal  rights  in  one  State 
for  Federal  coal  or  other  mineral  rights 
in  another  State. 

To  emphasize  the  Department's 
commitment  to  prevent  surface  coal 
mining  operations  in  section  522(e)(1) 
areas  the  Department  is  issuing  a  policy 
statement  providing  that  if  a  person 
takes  action  to  exercise  valid  existing 
rights  under  section  522(e)  oi  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  to  conduct  surface  coal  mining 
operations  on  any  lands  within  the 
boundaries  of  units  of  the  National  Park 
System,  the  National  Wildlife  Refuge 
Systems,  the  National  System  of  Trails, 
the  National  Wilderness  Preservation 
System,  the  Wild  and  Scenic  Rivers 
System,  including  study  rivers 
designated  under  section  5(a)  of  the 
Wild  and  Scenic  Rivers  Act.  and 


National  Recreation  Areas  designated 
by  Act  of  Congress,  subject  to 
appropriation  the  Secretary  of  the 
Interior  will  use  available  authorities  to 
seek  to  acquire  such  rights  through 
exchange,  negotiated  purchase,  or 
condemnation. 

As  explained  below,  a  totally  new 
provision  is  being  proposed  at  (h)  which 
would  specify  the  extent  to  which 
subsidence  is  prohibited  by  section 
522(e)  of  the  Act. 

Standard  for  Federal  VER 
Determinations.  In  the  November  20, 
1986  Federal  Register  suspension  notice, 
at  51  FR  41955.  OSMRE  stated  that  this 
rulemaking  would  address  which  VER 
definition  would  apply  when  OSMRE 
makes  a  VER  determination  concerning 
surface  coal  mining  operations  on 
Federal  lands.  The  issue  is  whether  the 
VER  definitions  contained  in  the 
approved  State  programs  should  apply 
to  such  Federally-made  VER 
determinations,  as  is  presently  the  case, 
or  whether  one  standard  should  be  used 
nationwide. 

In  part,  the  resolution  of  this  issue 
depends  upon  what  VER  standard  is 
ultimately  adopted  by  OSMRE  and 
whether  State  regulatory  authorities  will 
be  required  to  amend  their  definitions  to 
be  consistent  with  OSMRE's  definition. 
If  all  State  regulatory  authorities 
adopted  OSMRE's  VER  definition,  then 
the  same  VER  definition  would  be  used 
by  OSMRE  nationwide,  regardless  of 
whether  OSMRE  used  each  State 
program  definition. 

Comments  are  solicited  on  this  issue, 
and  also,  to  the  extent  determinable,  on 
whether  State  regulatory  authorities 
should  be  required  to  revise  their 
definitions  to  conform  with  whatever 
definition  OSMRE  adopts. 

B.  Applicability  of  the  Prohibitions  of 
SMCRA  to  the  Surface  Impacts  of 
Underground  Coal  Mining 

1.  Background 

OSMRE  is  undertaking  this 
rulemaking  in  part  because  of  Citizen 
and  Environmental  Plaintiffs'  assertion 
in  the  In  Re:  Permanent  (II)  challenge 
(which  is  discussed  herein)  that  the 
existing  rules  implementing  section 
522(e)  (4)  and  (5)  of  the  Act  at  30  CFR 
761.11  (d)  through  (g),  are  unclear  as  to 
the  surface  impacts  of  imderground 
mining.  Beyond  clarifying  existing  rules, 
OSMRE  is  interested  in  examining 
policy,  economic,  environmental  and 
legal  considerations  concerning 
application  of  the  mining  prohibitions  in 
section  522(e)  to  subsidence  resulting 
from  underground  mining.  This 
rulemaking  proposal,  therefore, 
addresses  the  broader  issue  of  whether 


and  to  what  degree  subsidence  is 
covered  by  the  mining  prohibitions  set 
forth  in  section  522(e)  of  the  Act.  The 
issue  is  one  of  great  interest  and 
concern  for  the  coal  industry  and 
various  environmental  and  citizen 
groups  because  the  final  rule  may  have 
substantial  economic  or  significant 
environmental  consequences.  Whether 
the  rule  would  have  such  consequences 
depends  on  which  standard  for  VER 
proposed  for  §  761.5(8)  is  chosen.  If  the 
standard  for  VER  proposed  in  option  1 
for  S  761.5(8)(2)  is  adopted,  most  coal 
owners  would  have  VER  to  remove  coal 
by  certain  underground  mining  methods, 
and  the  prohibitions  of  section  522(e)  of 
the  Act  would  not  apply  to  coal 
extraction  using  such  methods. 
However,  if  the  standard  for  VER 
proposed  in  option  2  for  §  761.5(8)(2)  is 
chosen  most  persons  owning  coal  who 
did  not  apply  by  the  applicable  date  for 
all  necessary  permits  to  conduct 
underground  coal  mining  would  not 
have  VER  and  the  prohibitions  would 
apply. 

OSMRE  intends  to  develop  rules  that 
are  compatible  with  SMCRA, 
unambiguous,  reasonable  to  administer 
and,  in  striking  a  reasonable  balance 
between  legitimate  competing  interests, 
reflective  of  good  public  policy  and 
Congressional  intent  Two  alternative 
section  522(e)  rule  options  are  proposed. 

The  issue  of  whether  and  to  what 
extent  subsidence  is  subject  to  the 
prohibitions  of  section  522(e)  of  SMCRA 
depends  upon  the  interrelationship 
among  sections  522(e).  701(28),  and  516 
of  SMCRA  and  upon  the  scope  of 
Secretarial  discretion  to  define  and 
interpret  statutory  provisions  when 
applying  the  prohibitions  to  subsidence. 
Before  luidertaking  the  analysis,  the 
next  two  sections  of  this  preamble 
establish  the  context  to  this  rulemaking 
by  briefly  describing  the  In  Re: 
Permanent  (II)  Htigation,  and  the 
interests  potentially  affected  by  this 
rulemaking. 

In  Re:  Permanent  (II).  As  mentioned 
earlier,  this  rulemaking  derives  in  part 
from  litigation  concerning  OSMRE's 
current  rules.  Environmental  and  citizen 
plaintiffs  raised  the  issue  of  the 
applicability  of  the  section  522(e)  (4)  and 
(5)  prohibitions  to*underground  mining 
when  they  contended  in  In  Re: 
Permanent  (II),  supra,  that  the 
regulations  at  30  CFR  761.11  (d)  through 
(g)  do  not  "clearly  and  explicitly 
prohibit  surface  impacts  of  underground 
mining  within  the  specified  protected 
areas  set  forth  in  Section  522."  (Citizen 
Plaintiffs'  Mem.  in  Round  III  of //?  Re: 
Permanent  (II),  at  56)  Disagreement 
exists  over  whether  and  to  what  extent 
subsidence  and  underground  coal 


extraction  operations  which  cause  or 
are  expected  to  cause  subsidence  are 
prohibited,  if  at  all.  Environmental  and 
citizen  groups  have  indicated  they 
believe  that  all  subsidence  (and,  by 
implication,  all  underground  coal 
extraction  operations  expected  to  cause 
subsidence)  is  prohibited.  On  the  other 
hand,  industry  groups  have  indicated 
that  they  believe  that  all  subsidence  and 
all  underground  coal  extraction 
operations  causing  or  expected  to  cause 
subsidence  are  not  covered  by  the 
prohibitions.  In  its  decision  on  the  issue, 
the  court  affirmed  the  current 
reg'ilations  in  55  761.11  (d)  through  (g), 
stating  that  they  track  the  statutory 
language,  while  noting  that  the 
Secretary  had  committed  to  a  new 
rulemaking  (50  FR  13250  (April  3. 1985)) 
with  respect  to  the  impact  of  section 
522(e)  (4)  and  (5)  on  underground 
mining.  In  Re:  Permanent  (II),  Mem.  Op. 
at  70  (July  15, 1985)). 

Interests  Affected.  The  coal  industry 
is  greatly  concerned  because  of  its 
perceptions  about  the  potential 
impairment  that  applying  the 
prohibitions  to  subsidence  could  pose  to 
availability  of  minable  reserves,  and 
productivity,  and  particularly  about  the 
effect  of  such  prohibitions  on  the 
longwall  method  of  underground  mining. 
The  underground  coal  mimng  industry 
regards  the  increased  use  of  longwall 
mining  as  essential  to  its  future 
economic  viability,  inherently  safer  for 
underground  workers,  more  productive, 
and  much  higher  recovery  ratio  of  the 
resource  than  the  standard  room  and 
pillar  method  of  mining.  The  longwall 
method  results  in  planned,  controlled, 
and  almost  immediate  surface 
subsidence  in  contrast  to  the  less 
predictable  subsidence  resulting  fi^m 
the  room  and  pillar  method  of  mining. 
However,  longwall  mining  does  not 
allow  the  operator  to  leave  coal  pillars 
for  support  beneath  surface  features, 
facilities,  and  structures.  Thus,  the  coal 
industry  is  especially  concerned  about 
whether  or  not  they  would  be  able  to 
mine  beneath  those  structures  and 
features  enumerated  in  section  522(e)  (4) 
and  (5)  since  such  are  widely  distributed 
in  the  eastern  and  midwestern  coal 
fields. 

Environmental  and  citizen  groups 
have  expressed  opposition  to  the  use  by 
industry  of  longwall  mining  because 
they  are  concerned  with  the  disruption 
and  damage  to  buildings,  surface  uses 
and  surface  lands  and  other  surface 
features  and  faciUties.  Consequendy. 
^they  believe  that  all  subsidence,  in 
addition  to  the  other  surface  impacts  of 
underground  mining,  should  be 
prohibited  in  the  areas  specified  in 
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section  522(e)  of  the  Act.  Quite  clearly 
these  interests  are  at  variance  with 
those  of  the  coal  industry. 

Further  complicating  the  issue  of 
conflicting  interests  are  property  ri^ts 
conflicts  which  exist  between  surface 
estate  and  mineral  estate  owners  under 
the  varying  laws  of  the  different  coal 
mining  states.  Especially  troubling  are 
those  issues  regarding  the  right  to 
subside  the  surface  and  bow  and  when 
that  right  may  have  been  acquired  by 
the  mineral  owner  bom  a  surface  owner. 

Because  this  rulemaking  covers 
sections  522(e)  (1),  (2)  and  (3)  areas,  as 
well  as  (e)  (4)  and  (5)  areas,  constituent 
groups  interested  in  the  protection 
afforded  by  all  of  section  522(e)  could  be 
affected  by  this  rulemaking. 

Statutory  Analysis.  The  prohibitions 
of  section  522(e)  of  SMCRA  are 
established  by  general  introductory 
language  and  the  five  subparagraphs 
(e)(1)  through  {e){5).  Subject  to  VER  and 
except  for  operations  existing  on  August 
3, 1977,  the  general  introductory 
language  extends  the  prohibitions  in 
each  of  the  five  subparagraphs  to 
"surface  coal  mining  operations."  Thus 
an  understanding  of  the  definition  of  the 
term  "surface  coal  mining  operations"  in 
section  701(28)  is  required  to  determine 
the  scope  of  the  prohibitions. 

The  term  "surface  coal  mining 
operations"  is  defined  in  section  701(28) 
and  includes  certain  aspects  of 
underground  coal  mining.  Section 
701(28)  states  in  relevant  part: 

"surface  coal  mining  operations"  meanB— 
(A)  activities  conducted  on  the  surface  of 
lands  in  connection  with  a  surface  coal  mine 
or  subject  to  the  requirements  of  section  516 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine,  *  *  *; 
and 

(B)  the  areas  upon  which  such  activities 
disturb  the  natural  land  surface  *  *  * 

The  terms  "surface  impacts  incident 
to  an  underground  coal  mine"  and 
"areas  upon  which  such  activities 
disturb  the  natural  land  surface"  as  they 
appear  in  section  701(28)  (A)  and  (B), 
respectively,  are  not  defined  in  SMCRA. 
In  this  proposal,  OSMRE  is  suggesting 
two  alternative  options,  each  of  which  is 
based  upon  a  slightly  different  statutory 
construction  as  to  the  degree  of 
subsidence  which  is  considered  a 
surface  coal  mining  operation.  The  first 
option  treats  subsidence  as  a  surface 
coal  mining  operation  only  when  it 
results  in,  or  could  reasonably  be 
expected  to  result  in,  a  functional 
impairment  of  the  surface  or  surface 
features,  facilities  or  structures.  The 
second  option  treats  as  a  surface  coal 
mining  operation  any  subsidence  which 
affects,  or  could  reasonably  be  expected 


to  affect,  the  surface,  or  surface  features, 
facilities,  or  structures. 

The  Secretary  has  the  authority  to 
adopt  either  interpretation  of  the 
undefined  terms  if  his  interpretation  is 
consistent  with  Congressional  intent  as 
evinced  by  the  terms  of  the  legislation, 
the  overaU  statutory  scheme,  and  the 
legislative  history.  Such  Secretarial 
discretion  recently  has  been  strongly 
reaffirmed  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  at  numerous  places  in  its  January 
29, 1968  decision  in  NWF  v.  Model,  No. 
84-5743  (D.C  Cir.  1988).  For  example, 
citing  Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  467  U.S.  at 
842-43  (1984),  the  Court  reaffirmed  the 
principle  that  great  deference  should  be 
given  to  the  Secretary,  in  matters  which 
Congress  has  left  to  die  interpretation  of 
the  agency.  NWF  v.  Model.  No.  84-5743. 
at  95  and  at  111. 

OSMRE  bebeves  that  the  first  option 
is  legally  supportable.  No  evidence 
exists  that  Congress  was  concerned 
about  subsidence  except  where  a 
functional  impairment  of  surface  use, 
facility,  or  value  would  occur.  Section 
516,  the  section  of  the  Act  expressly 
dealing  with  subsidence,  treats 
subsidence  as  a  surface  impact  to  be 
regulated  only  to  the  extent  that  it  (1) 
causes  material  damage  (section  516(b] 
(1)),  or  (2)  diminishes  the  value  or  the 
reasonably  foreseeable  uses  of  the 
surface  (section  516(b)  (1)),  or  (3)  creates 
imminent  danger  (section  516(c)).  The 
legislative  history  of  SMCRA  indicates 
that  Congress  was  only  concerned  with 
subsidence  insofar  as  it  causes 
environmental  or  safety  problems, 
disrupts  land  uses,  or  diminishes  land 
values.  See.  H.R.  Rep.  No.  2ia  95th 
Cong.,  Ist  sess.  126  (1977). 

Further,  inclusion  of  subsidence  which 
does  not  cause  material  damage  in  the 
definition  of  "surface  coal  mining 
operations"  at  section  701(28)  could  be 
regarded  as  failing  to  accommodate 
congressional  intent  regarding 
underground  mining  and  longwall 
mining  in  particular.  The  application  of 
the  prohibitions  in  section  522(e)  to 
subsidence  not  causing  material  damage 
could  substantially  impede  longwall  and 
other  full-extraction  mining  methods. 
The  language  of  SMCRA  demonstrates 
that  Congress  intended  to  encourage 
underground  mining,  and  especially  full- 
extraction  methods  such  as  longwall 
mining.  In  section  101(b)  of  SMCRA.  30 
U.S.C.  1201(b),  Congress  found  that  "the 
overwhelming  percentage  of  the 
Nation's  coal  reserves  can  only  be 
extracted  by  underground  mining 
methods,  and  it  is,  therefore,  essential  to 
the  national  interest  to  insure  the 
existence  of  an  expanding  and 


economically  healthy  underground 
mining  industry;  *  *  *  ."  With  regard  to 
this  finding,  in  section  102(k),  30  U.S.C. 
1202(k),  Congress  declared  one  purpose 
of  SMCRA  is  to  "encourage  the  full 
utilization  of  coal  resources  through  the 
development  and  application  of 
underground  extraction  technologies; 
*  *  •"  The  legislative  history  also 
demonstrates  congressional 
contemplation  that  SMCRA  would  allow 
full  extraction  methods  such  as  longwall 
mining.  Congress  intended  that  longwall 
and  other  mining  techniques  that 
completely  remove  the  coal  be  used  as 
subsidence  control  measures.  See  H.R. 
Rep.  No.  218,  supra.  Such  techniques 
involve  planned  subsidence.  Therefore, 
it  is  possible  to  conclude  that  Congress 
intended  only  subsidence  which  causes 
functional  impairment  to  be  regulated 
under  SMCRA- 

It  is  also  possible  to  develop 
reasoning  that  the  section  701(28) 
definition  means  that  all  measurable 
subsidence  is  included  in  the  term 
"surface  coal  mining  operations,"  is 
subject  to  regulation  under  section  516, 
as  applicable. 

Relevant  Regulatory  Provisions.  The 
treatment  of  subsidence  also  should  be 
examined  in  the  context  of  existing  rules 
and  past  agency  interpretations. 
Sections  522(e)  (4)  and  (5)  are 
implemented  by  30  CFR  761.11  (d) 
through  (g)  which  provide  that,  subject 
to  valid  existing  rights  and  an 
exemption  for  mines  existing  on  August 
3, 1977,  no  surface  coal  mining 
operations  shall  be  conducted  within  the 
specified  distances,  "measured 
horizontally,"  of  the  listed  features  and 
facilities.  The  rules  which  became  final 
on  March  13, 1979  (44  FR  15343) 
prohibited  (subject  to  certain 
exceptions)  siuface  coal  mining 
operations — 

(d)  Within  100  feet  measured  horizontally 
of  the  outside  right-of-way  line  of  any  public 
road,  •  *  • 


(e)  Within  300  feet  measured  horizontally 
from  any  occupied  dwelling.  *  *  * 

(f)  Within  300  feet  measured  horizontally  of 
any  public  building,  school,  church, 
community  or  institutional  building  or  public 
park;  or 

(g)  Within  100  feet  measured  horizontally 
of  a  cemetery. 

With  the  exception  of  the  placement  of 
commas  before  and  after  the  phrase 
"measured  horizontally"  in  paragraphs 
(d)  and  (e),  the  above  portions  of  the 
prohibitions  were  unchanged  by 
OSMRE's  1983  regulatory  revisions.  It  is 
clear  because  of  the  use  of  the  phrase 
"measured  horizontally"  that  in  1979 
OSMRE  did  not  intend  to  preclude 
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underground  coal  extraction  activities 
beneath  the  areas  protected  by  30  CFR 
761.11  (d)  through  (g).  The  language 
"measured  horizontally,"  was  added  in 
response  to  a  comment  to  clarify  that 
underground  mining  beneath  a  public 
road  would  not  be  prohibited.  In 
accepting  the  suggestion,  OSMRE  stated 
it  believed  mining  under  a  road  should 
not  be  prohibited  where  it  would  be 
"safe  to  do  so"  (44  FR  14994  (March  13, 
1979)).  Based  upon  the  parallel 
construction,  it  seems  that  the  "safe  to 
do  so"  standard  applied  to  all  the 
§761.11  (d)  through  (g)  areas.  However, 
there  was  no  further  clarification  as  to 
what  is  meant  by  "safe  to  do  so." 
The  Section  701(28)  definition  is 
implemented  at  30  CFR  700.5.  Section 
700.5  defines  "surface  coal  mining 
operations"  as  "Activities  conducted  on 
the  surface  of  lands  in  connection  with  a 
surface  coal  mine  or,  subject  to  the 
requirements  of  section  516  of  the  Act, 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal 
mine,  *  *  *  ;"  and  "[T]he  areas  upon 
which  the  activities  described  in 
Paragraph  (a)  of  this  definition  occur  or 
where  such  activities  disturb  the  natural 
land  surface  *  *  *  .' 

The  phrase  "surface  operations 
and  *  *  *  impacts  incident  to  an 
underground  mine,"  which  is  found  in 
section  522(e)(2)(A)  of  SMCRA,  is 
defined  in  30  CFR  761.5  as  "  *  *  *  all 
activities  involved  in  or  related  to 
imderground  coal  mining  which  are 
either  conducted  on  the  surface  of  the 
land  produce  changes  in  the  land 
surface  or  disturb  the  surface,  air  or 
water  resources  of  the  area,  including  all 
activities  fisted  in  section  701(28)  of  the 
Act  and  the  definition  of  surface  coal 
mining  operations  appearing  in  30  CFR 
700.5  •  *  *  ."  This  definition  was 
promulgated  specifically  to  apply  to  30 
CFR  761.11(b),  the  rule  which 
implements  the  section  522(e)(2) 
prohibition  against  mining  on  Federal 
lands  in  National  forests.  OSMRE 
indicated  in  its  1978-79  rulemaking  that, 
at  a  minimum,  subsidence  causing 
material  damage  was  prohibited  in 
section  522(e)(2)  areas  (43  FR  41826 
(September  18, 1978),  and  44  FR  14990, 
(March  13. 1979)  See  also  the  comment 
response  at  44  FR  14990  (March  13. 
1979)).  No  regulatory  definition  for 
"surface  operations  and  surface  impacts 
incident  to  an  underground  mine,"  the 
phrase  in  {  701(28)(A)  of  SMCRA,  has 
been  established  for  any  of  the  other 
section  511(e)  areas. 

2.  Discussion  of  Proposed  Rule  Options 

A  discussion  follows  of  the  two 
section  522(e)  options  being  considered 
in  this  proposed  rule.  These  options 


would  have  practical  applicability  to 
underground  coal  mines  which  do  not 
have  VER  and  did  not  exist  on  August  3, 
1977.  Irrespective  of  the  option 
ultimately  selected,  subsidence  will 
continue  to  be  regulated  by  the 
permitting  requirements  at  30  CFR  784.20 
and  the  performance  standards  at  30 
CFR  817.121  and  817.122. 

OSMRE  also  considered  an  option 
which  would  include  a  complete  ban  on 
underground  extraction  beneath 
protected  areas  and  an  option  that 
would  not  apply  the  prohibitions  of 
section  522(e)  to  subsidence  at  all  (See 
scoping  notice  of  June  1^,  1985  (50  FR 
25473)). 

Section  522(e)  Option  1:  Subsidence 
causing  material  damage  within  the 
protected  areas  covered  by  the  section 
522(e]  prohibitions. 

Under  this  option  only  those 
underground  coal  extraction  operations 
which  produce,  or  are  expected  to 
produce,  subsidence  causing  material 
damage  in  the  section  522(e)  areas 
would  be  prohibited.  Material  damage 
would  be  defined  to  mean  a  functional 
impairment  of  the  siuface,  features, 
facilities,  or  structures.  Thus, 
impairment  of  function  would  include, 
for  example,  diminution  of  values  or  of 
reasonably  foreseeable  use.  It  would 
also  include  any  situation  in  which  an 
imminent  danger  to  person  would  be 
created  Subsidence  which  does  not  or 
is  not  expected  to,  produce  material 
damage  in  the  section  522(e)  areas 
would  not  be  prohibited.  Thus,  if  a 
permit  applicant  could  satisfactorily 
demonstrate  that  an  underground  coal 
extraction  operation  would  not 
reasonably  be  expected  to  produce 
subsidence  causing  material  damage, 
the  underground  coal  mining  operation 
would  not  be  prohibited.  The  degree  of 
surface  disturbances  constituting 
material  damage  for  certain  section 
522(e)  areas  may  be  very  different  fit)m 
that  for  other  section  522(e)  areas.  The 
material  damage  threshold  would  be 
implemented  by  creating  a  new  30  CFR 
761.11(h)  which  would  read: 

(h)  Provided,  vrith  regard  to  subsidence, 
this  section  applies  to  the  extent  such 
subsidence  results  in,  or  could  reasonably  be 
expected  to  result  in,  material  damage  to  the 
land  surface,  or  the  protected  features, 
facilities,  or  structures.  Material  damage 
means  a  functional  impairment  of  the  surface, 
features,  facilities  or  structures. 

A  material  damage  threshold  is 
consistent  with  a  number  of  past  agency 
actions.  For  instance,  the  1979  rules  did 
not  prohibit  underground  mining  in 
section  522(e)  (4)  and  (5)  areas  because 
such  mining  should  be  allowed  where  it 
"would  be  safe  to  do  so."  (44  FR  14994 


(March  13, 1979)).  The  material  damage 
option  also  accords  with  the 
Department's  position  filed  with  the  D.C. 
Circuit  Court  of  Appeals  in  its  December 
24, 1980  brief  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
No.'s  80-1810,  80-1811,  80-1812.  80-1813. 
and  80-1823  (DC.  Cir.),  at  p.  135.  The 
material  damage  threshold  is  also 
consistent  with  OSMRE's  initial  view  of 
a  VER  request  to  mine  in  the  Otter 
Creek  Wilderness  area,  an  area  covered 
by  the  section  522(e)(i)  prohibitions.  In 
the  May  1980  Affidavit  of  then-OSMRE 
Director  Walter  Heine  submitted  to  the 
U.S.  Court  of  Claims  in  Otter  Creek  Coa! 
Company  v.  U.S.^  No.  83-79L,  Director 
Heine  stated  that  "it  is  possible  that  a 
coal  company  could  conduct 
underground  coal  mining  operations  to 
remove  coal  deposits  underlying  a 
wilderness  area  without  violating  the 
requirements  of  the  Act."  Following  thai 
statement,  in  a  January  19, 1981  letter. 
OSMRE  set  forth  the  conditions  under 
which  mining  would  be  allowed  in  the 
wilderness  area.  OSMRE  stated  that 
"[sjubsidence  horn  mining  activities 
under  wilderness  areas  is  acceptable  so 
long  as  it  does  not  significantiy  affect 
surface  features." 

OSMRE  continues  to  believe,  as  it  has 
since  promulgation  of  the  final 
permanent  program  regulations  on 
March  13. 1979,  that  individual 
determinations  of  what  would  constitute 
a  functional  impairment  should  be  "left 
to  the  regulatory  authority  under  its 
regulatory  program,  so  that  the  term  is 
applied  in  a  manner  appropriate  for 
subsidence  problems  in  each 
jurisdiction."  (See  44  FR  15075,  (March 
13, 1979)).  Thus,  a  determination  of  what 
would  constitute  "material  damage" 
would  be  made  by  the  regulatory 
authority  on  a  case  by  case  basis  at  the 
appropriate  point  in  the  regulatory 
process. 

Under  this  option  only  subsidence 
causing  material  damage  is  a  "surface 
impact"  within  the  meaning  of  section 
701(28).  Only  subsidence  causing 
material  damage  would  be  included  in 
the  definition  of  "surface  coal  mining 
operations."  If  this  option  were  adopted, 
only  subsidence  causing,  or  which  could 
reasonably  be  expected  to  cause, 
material  damage  (i.e.  resulting  in 
functional  impairment)  would  be  subject 
to  the  section  522(e)  prohibitions.  Such 
an  approach  is  consistent  with  the 
purposes  of  the  Act,  and  especially 
section  516  which  regulates  only 
subsidence  which  causes  problems  on 
the  surface. 

Section  522(e)  Option  2:  Any 
subsidence  which  affects,  or  could 
reasonably  be  expected  to  affect,  the 
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land  surface,  or  protected  features, 
facilities  or  structures  is  covered  by  the 
section  522(e)  prohibitions. 

Under  this  option  all  subsidence 
which  affects,  or  could  reasonably  be 
expected  to  affect  the  section  522(e) 
areas  would  be  prohibited.  This  option 
would  have  the  effect  of  banning  both 
underground  coal  extraction  operations 
in  the  section  522(e)  areas  which  cause 
or  could  cause  subsidence,  and 
underground  coal  extraction  taking 
place  outside  of  section  522(e]  areas 
which  could  be  expected  to  produce 
subsidence  within  those  areas.  (The 
concept  of  "angle  of  draw"  as  it  relates 
to  surface  subsidence  due  to 
underground  coal  extraction  is 
discussed  in  the  draft  EIS.)  Planned 
subsidence  and  subsidence  not 
producing  material  damage  would  also 
be  prohibited  in  section  522(e)  areas 
under  this  option.  Consequently,  all 
underground  coal  extraction  operations 
producing  or  expected  to  produce  any 
measurable  degree  of  subsidence  in  the 
section  522(e)  areas  would  be  prohibited 
unless  they  existed  on  August  3, 1977,  or 
could  establish  VER.  Thus,  the  practical 
effect  of  this  rule  depends  upon  the  VER 
definition  adopted. 

This  option  would  be  implemented  by 
creating  a  new  30  CFR  761.11(h)  which 
would  read: 

(h)  Provided,  with  ref^ard  to  subsidence, 
this  section  applies  to  any  subsidence  which 
affects,  or  couid  reasonably  be  expected  to 
affect  the  land  surface,  or  the  protected 
features,  facihties,  or  structures. 

Under  this  option,  any  measurable 
subsidence  would  be  considered  a 
"surface  impact"  as  used  in  the  Act's 
section  701(28)  deflnition  of  surface  coal 
mining  operations,  which  includes 
"surface  impacts  incident  to  an 
underground  coal  mine,"  and  areas 
"where  such  activities  disturb  the 
natural  land  surface."  This  proposed 
option  would  establish  that  measiu'able 
subsidence  is  always  a  "surface  coal 
mining  operation."  Therefore,  imder  this 
option,  subsidence  would  be  subject  to 
the  section  522(e]  prohibitions,  and, 
indirectly,  all  underground  coal 
extraction  operations  expected  to  result 
in  subsidence  would  be  subject  to  the 
section  522(e)  prohibitions. 

C.  Environmental  Impact  Statement  and 
Regulatory  Impact  Analysis 

Following  the  April  3, 1985  Federal 
Register  notice  of  intent  to  propose  a 
rule,  OSMRE  published  a  "Notice  of 
intent  to  prepare  a  draft  environmental 
impact  statement  (EIS)  and  a 
preliminary  regulatory  impact  analysis 
(RIA)  and  to  hold  scoping  meetings"  (50 
FR  25473  (June  19, 1985]).  Public  scoping 


meetings  were  held  on  August  1, 1985  in 
Pittsburgh,  Permsylvania,  August  6. 1985 
in  St.  Louis.  Missouri,  and  on  Aiigust  9. 
1985  in  Washington.  DC.  Public 
comments  on  the  proposal  were 
received  through  September  10, 1985. 
Based  on  comments  received  OSMRE 
decided  to  combine  the  VER  and  section 
522(e)  rules  for  purposes  of  analysis 
under  the  National  Environmental  Policy 
Act  (NEPA).  Subsequently  a  new 
scoping  notice  was  published  in  the 
Federal  Register  (52  FR  2421  (January  22. 
1987]).  Comments  received  and  both  a 
draft  EIS  and  a  preliminary  RIA  have 
been  prepared  for  public  review  and 
comment. 

For  an  analysis  of  the  economic  and 
environmental  consequences  of 
alternative  rule  options  the  reader  is 
referred  to  OSMRE's  preliminary 
Regulatory  Impact  Analysis  (RIA)  and 
draft  Environmental  Impact  Statement 
(EIS)  which  have  been  prepared  in 
conjunction  with  this  proposed 
rulemaking  and  may  be  examined  in 
OSMRE's  Administrative  Record  office. 
The  draft  EIS  is  also  available  upon 
request  from  Catherine  Roy,  Division  of 
Technical  Services  (5121-L),  1951 
Constitution  Avenue  NW.,  Washington, 
DC.  20240.  Likewise,  the  preliminary 
RIA  is  available  upon  request  from 
Nancy  Broderick,  Division  of  Technical 
Services  (5121-L),  1951  Constitution 
Avenue  NW.,  Washington,  DC.  20240. 

D.  Effect  in  Federal  Program  States  and 
on  Indian  Lands 

The  rules  proposed  today,  if  adopted, 
would  be  applicable  through  cross- 
referencing  in  those  States  with  Federal 
programs  and  on  Indian  lands.  The 
States  with  Federal  programs  are 
Georgia,  Idaho.  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
910,  912,  921,  922,  933,  937,  939,  941,  942, 
and  947,  respectively.  The  Indian  lands 
program  appears  at  30  CFR  Part  750. 

Comments  are  specifically  solicited  as 
to  whether  unique  conditions  exist  in 
any  of  these  States  or  on  Indian  lands 
relating  to  these  proposed  rules  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  specific 
amendments  to  any  or  all  of  the  Federal 
programs  or  Indian  lands  program. 

OSMRE  has  proposed  (52  FR  39594 
(October  22, 1987))  to  implement  a 
Federal  program  for  the  State  of 
California.  The  proposed  rule  would 
apply  through  cross-referencing  to  the 
Federal  program  for  California. 
Comments  also  are  specifically  solicited 
as  to  whether  conditions  exist  in 


California  that  should  be  reflected  in  the 
proposed  Federal  program  for  that  Statp 

m.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  the  proposed 
rules  for  30  CFR  Part  761  requiring 
submittal  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12291 

The  DOI  has  examined  the  proposed 
rules  according  to  the  criteria  of 
Executive  Order  12291  (February  17. 
1981)  and  has  determined  that  they  are 
major  and  do  require  a  regulatory 
impact  analysis.  The  determination  was 
made  previously  in  connection  with  the 
preparation  of  the  notice  of  intent  to 
conduct  rulemaking  and  continues  to  be 
valid  (50  FR  13250)  (April  3, 1985);  see 
also  "Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement  and  a 
Preliminary  Regulatory  Impact  Analysis 
on  the  Proposed  Rule  Defining  the 
Applicability  of  the  Prohibitions  in 
section  552  to  Underground  Coal  Mining; 
Notice  of  Scoping  Meeting,"  50  FR  25473 
(June  19, 1985)). 

Regulatory  Flexibility  Act 

The  DOI  also  has  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  that  the 
proposed  rules  will  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  requires 
the  preparation  of  an  initial  Small  Entity 
Flexibility  Analysis  (SBFA)  which  is 
available  in  the  Administrative  Record. 
This  too  is  a  continuation  of  a 
determination  made  in  April  1985  (50  FR 
13250  (April  3, 1985)).  The  combined 
preliminary  RIA  and  initial  SBFA  have 
been  placed  in  the  Administrative 
Record.  The  combined  preliminary  RIA 
and  initial  SBFA  are  available  for 
inspection  in  the  Administrative  Record 
Office,  Room  5131L,  1100  L  Street,  NW., 
Washington,  DC. 

National  Environmental  Policy  Act 

OSMRE  has  determined  that  the 
proposed  rules  require  the  preparation 
of  an  environmental  impact  statement 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332(2)(C)  (50  FR  25473, 
(June  19, 1985)).  The  draft  EIS  is 
available  for  inspection  in  the 
Administrative  Record,  Room  5215, 1100 
L  Street,  NW.,  Washington,  DC.  Single 
copies  are  available  upon  request  from 
Catherine  Roy,  Division  of  Technical 
Services  (5121-L),  1951  Constitution 
Avenue,  NW.,  Washington,  DC 
(telephone  (202)  343-5143). 
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Executive  Order  12630 

In  accordance  with  Executive  Order 
12630  (53  FR  8859,  March  18. 1988)  and 
the  Attorney  General's  Guidelines  For 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  issued  June  30, 
1988,  the  Department  has  prepared  a 
takings  implication  assessment  (TIA). 
The  TIA  is  available  for  inspection  in 
the  Administrative  Record.  Room  5215, 
1100  L  Street.  NW..  Washington.  DC. 

Effect  on  State  Programs 

Following  promulgation  of  the  final 
rule,  OSMRE  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  the  Act  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  If  the 
Director  determines  that  certain  State 
program  provisions  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 

Agency  Approval 

Section  516(a)  of  the  Act  requires  that, 
with  regard  to  rules  directed  toward  the 
surface  effects  of  underground  mining, 
OSMRE  must  obtain  written 
concurrence  from  the  head  of  the 
department  which  administers  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  the  successor  to  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969. 
OSMRE  will  obtain  the  written 
concurrence  of  the  Assistant  Secretary 
for  Mine  Safety  and  Health.  U.S. 
Department  of  Labor,  on  the  final  rule  to 
be  promulgated  following  analysis  of 
public  comments  received  on  this 
proposal. 

Authors 

The  authors  of  this  regulation  are  Dr. 
Annette  Cheek,  Division  of  Technical 
Services;  and  Mr.  Dermot  Winters, 
Regulatory  Development  and  Issues 
Management  Staff,  Office  of  the 
Director  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue.  NW.,  Washington, 
DC  20240;  Telephone  Dr.  Cheek  at  (202) 
343-4006;  Telephone  Mr.  Winters  at 
(202)  343-1928  (Commercial  or  FTS). 

List  of  Subjects  in  30  CFR  Part  761 

Coal  mining.  Historic  preservation. 
Monuments  and  memorials,  National 
forests.  National  parks,  Suriface  mining, 
Undergroimd  mining,  Wildlife  refuges. 

Accordingly,  it  is  proposed  that  30 
CFR  Part  761  be  amended  as  set  forth 
below. 


Date:  May  6, 1968. 

James  E.  Cason. 

Acting  Assistant  Secretary  for  Land  and 
Minerals  Management. 

SUBCHAPTER  F— AREAS  UNSUtTABLE 
FOR  MINING 

PART  761— AREAS  DESIGNATED  BY 
ACT  OF  CONGRESS 

1.  The  authority  citation  for  Part  761  is 
revised  to  read  as  follows: 

Audiority:  Pub.  L  95-87  (30  U.S.C  1201  et 
seq.],  and  Pub.  L 100-34. 

2.  The  definition  of  valid  existing 
rights  in  S  761.5  is  revised  to  read  as 
follows: 

S761.S    Definltiofw. 

Valid  existing  rights  means  that  a 
person  has  a  ri^t,  subject  to  the 
requirements  of  the  Act.  to  conduct 
surface  coal  mining  operations  on  lands 
where,  in  the  absence  of  that  right,  such 
operations  would  be  prohibited  by 
section  522(e)  of  the  Act.  Valid  existing 
rights  shall  be  established  by 
application  of  the  following  standards. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  definition,  to  establish  valid 
existing  rights,  a  person  intending  to 
conduct  siuface  coal  mining  operations 
which  will  extract  coal  on  lands 
protected  by  section  522(e)  of  the  Act 
shall  demonstrate  a  legally  binding 
conveyance,  lease,  deed,  contract,  or 
other  document  which  establishes  a 
right  to  the  coal  resource  as  of  August  3, 
1977.  or  as  of  the  date  of  the  prohibitions 
became  effective  for  lands  that  come 
imder  the  protection  of  section  522(e)  of 
the  Act  at  a  subsequent  date. 
Interpretation  of  the  terms  of  the 
documents  relied  upon  to  establish  the 
rights  to  which  this  paragraph  applies 
shall  ordinarily  be  based  upon 
applicable  State  statutory  or  case  law 
concerning  interpretation  of  documents 
conveying  such  rights.  In  addition,  a 
person  intending  to  conduct  surface  coal 
mining  operations  on  lands  protected  by 
section  522(e)  of  the  Act  shall 
demonstrate  that  one  of  the  following 
standards  is  met. 

(1)  The  coal  is  both  needed  for,  and 
immediately  adjacent  to,  a  validly 
authorized  surface  coal  mining 
operation  existing  as  of  August  3, 1977, 
or  as  of  the  date  Uie  section  522(e) 
prohibitions  became  effective;  or 

Option  1:  Ownership  and  Authority 
Option 

(2)  The  person  can  demonstrate  that, 
as  of  the  date  the  section  522(e) 


prohibitions  became  effective,  he  had. 
as  determined  by  the  laws  of  the  State 
in  which  the  mining  would  occur,  (i)  the 
right  to  extract  the  coal  by  the  method 
he  intends  to  use;  or  (ii)  for  preparation 
plants  and  other  surface  coal  mining 
operations  not  involving  the  extraction 
of  coal,  the  authority  to  operate  the 
plants  or  conduct  the  operations. 

Option  2:  Good  Faith- All  Permits  Option 

(2)  The  person  had.  or  had  made  a 
good  faith  effort  to  obtain,  all  necessary 
permits  prior  to  the  date  the  section 
522(e)  prohibitions  became  effective. 
[End  of  option  2) 

(b)  For  haul  roads,  valid  existing 
rights  means — 

(1)  A  recorded  right  of  way.  recorded 
easement  or  a  permit  for  a  coal  haul 
road  recorded  as  of  August  3, 1977.  or  as 
of  the  date  the  section  522(e) 
prohibitions  became  effective,  or 

(2)  Any  other  road  in  existence  as  of 
August  3. 1977.  or  as  of  the  date  the 
section  522(e]  prohibitions  became 
effective. 

3.  Section  761.11  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

9761.11    ATMS  where  mining  Is  preMMtod 
orNmitML 


Option  1:  Sectoin  522(e)  Prohibitions 
Apply  to  Operations  Which  Are 
Expected  to  Result  in  Subsidence 
Causing  Material  Damage  Within  the 
Protected  Areas 

(h)  Provided,  with  regard  to 
subsidence,  this  section  applies  to  the 
extent  such  subsidence  results  in.  or 
could  reasonably  be  expected  to  result 
in,  material  damage  to  the  land  siuface. 
or  the  protected  features,  facilities  or 
structures.  Material  damage  means  a 
functional  impairment  of  the  surface, 
features,  facilities,  or  structures. 


Option  2:  Section  522(e)  Prohibitions 
Apply  To  Underground  Coal  Extraction 
Operations  Which  are  Expected  to 
Cause  Subsidence  Within  the  Protected 
Areas 

(h)  Provided,  with  regard  to 
subsidence,  this  section  applies  to  any 
subsidence  which  affects,  or  could 
reasonably  be  expected  to  affect,  the 
land  surface,  or  the  protected  features, 
facilities  or  structures. 
*        *        •        •        * 

[FR  Doc.  88-29547  Filed  12-22-88;  10:18  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Departmental  Policy  Pertaining  to  the 
Exercise  of  Valid  Existing  Rights  in 
Areas  Covered  by  Section  522(eK1)  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Department  of  the  Interior. 
action:  Notice  of  Statement  of  Policy. 

summary:  Section  522(e)(1)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1201  et.  seq.) 
prohibits  surface  coal  mining  operations 
in  certain  areas,  subject  to  valid  existing 
rights  and  except  for  operations  which 
existed  on  August  3, 1977.  The  policy 
outlined  below  specifically  addresses 
situations  where  valid  existing  rights 
exist  and  are  about  to  be  exercised  in  an 
area  that  is  protected  under  section 
522(e)(1).  This  policy  is  also  reflected 
and  discussed  in  a  proposed  rulemaking 


issued  on  this  date  by  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Department  of  the  Interior, 
that  addresses  areas  unsuitable  for  coal 
mining  and  defmes  valid  existing  rights. 
That  rulemaking  contains  detailed 
background  information  and  discussions 
of  the  applicable  statutory  provisions 
and  issues  that  relate  to  tfiis  policy.  The 
policy  reads  as  follows. 

Policy  To  Prevent  Coal  Mining  in  the 
Areas  Covered  by  Section  522(e)(1)  of 
the  Surface  Mining  Control  and 
Reclamation  Act 

If  a  person  initiates  action  to  exercise 
valid  existing  rights  under  section  522(e] 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  to  conduct 
surface  coal  mining  operations  on  any 
lands  within  the  boundaries  of  units  of 
the  National  Park  System,  the  National 
Wildlife  Refuge  System,  the  National 
System  of  Trails,  the  National 


Wilderness  Preservation  System,  the 
National  Wild  and  Scenic  Rivers 
System,  including  study  rivers 
designated  under  section  5(a)  of  the 
Wild  and  Scenic  Rivers  Act,  and 
National  Recreation  Areas  designated 
by  Act  of  Congress,  subject  to 
appropriation  the  Secretary  of  the 
Interior  will  use  available  authorities  to 
seek  to  acquire  such  rights  through 
exchange,  negotiated  purchase  or 
condemnation. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Wyman,  Special  Assistant  to 
the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  18th  and  C  Streets 
NW.,  Washington,  DC  20240;  Telephone' 
202-343-9211. 

Date:  September  22, 19B8. 
Earl  E.  Gjelde. 

Under  Secretary  of  the  Interior 
[FR  Doc.  8&-29546  Filed  12-22-88;  10:18  am] 
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DEPARTMENT  OF  EDUCATION 

Institutional  Quality  Control  Pilot 
Project 

AQENCv:  Department  of  Education. 
action:  Notice  of  deadline  date  for 
participation  in  the  Institutional  Quality 
Control  Pilot  Project  and  updating  of 
selection  criteria. 

summary:  The  Secretary  issues  a 
deadline  date  for  the  submission  of  a 
written  notice  by  an  institution  that  it 
wishes  to  participate  in  the  Institutional 
Quality  Control  Pilot  Project  (Pilot 
Project).  The  criteria  used  to  select 
institutions  for  the  Pilot  Project  were 
published  in  the  Federal  Register  of 
December  1. 1986.  51  FR  43334-43335. 
However,  the  Secretary  is  updating 
certain  information  contained  in  those 
selection  criteria. 

The  Pilot  Project  is  an  experiment 
under  which  a  participating  institution 
develops  and  implements  a  quality 
control  system  in  connection  with  its 
administration  of  the  Pell  Grant, 
campus-based  [Perkins  Loan  (formerly 
National  Direct  Student  Loan),  College 
Work-Study,  and  Supplemental 
Educational  Opportunity  Grant],  and 
Stafford  Loan  (formerly  Guaranteed 
Student  Loan]  Programs. 

EFFECTIVE  DATE:  These  selection  criteria 
take  effect  either  on  or  before  February 
10, 1989  or  later  if  Congress  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  these  criteria, 
call  or  write  the  Department  of 
Education  contact  person.  These 
selection  criteria  apply  to  the  award 
year  beginning  July  1. 1989  and  ending 
June  30, 1990. 

OEADUNE  DATE  FOR  REQUEST  TO 
PARTICIPATE  IN  PILOT  PROJECT  There 

are  no  application  forms  from  the 
Department  of  Education  that  must  be 
used  to  apply  to  participate  in  the  Pilot 
Project.  An  institution  applies  to 
participate  in  the  Pilot  Project  by 
sending  a  written  notice  to  the  Secretary 
of  its  request  to  participate.  An 
institution  must  submit  its  request  to 
participate  in  the  Pilot  Project  by 
February  27. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Mroz,  Division  of  Quality 
Assurance,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
[Regional  Office  Building  3,  Room  5042]. 
Washington,  DC  20202-5243.  Telephone 
Number:  (202)  732-4439. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  has  extended  the  Pilot  Project 
through  the  end  of  the  1990-^  award 
year.  An  institution  that  is  selected  to 


participate  in  the  Pilot  Project  is  exempt, 
for  the  period  of  its  participation  in  the 
Pilot  Project,  from  selected  requirements 
set  forth  in  the  verification  regulations 
of  Subpart  E  of  the  Student  Assistance 
General  Provisions  Regiilations,  34  CFR 
Part  668. 

The  Secretary  published  Final 
Selection  Criteria  for  participation  in  the 
Pilot  Project  in  the  Federal  Register  of 
December  1, 1986, 51  FR  43334-43335. 
When  the  Secretary  published  the  Final 
Selection  Criteria  he  indicated  that  to 
administer  the  Pilot  Project  properly,  the 
number  of  institutions  participating  in 
the  Pilot  Project  should  not  exceed  102. 
Currently  there  are  60  institutions 
participating  in  the  Pilot  Project;- 
therefore,  if  all  60  of  the  current 
participants  choose  to  remain  in  the 
Pilot  Project,  the  Secretary  will  select  no 
more  than  42  new  institutions. 

The  selection  criteria  indicated  that 
selected  institutions  should  have 
experience  in  the  Pell  Grant,  campus- 
based  [Perkins  Loan  formerly  National 
Direct  Student  Loan),  College  Work- 
Study,  and  Supplemental  Educational 
Opportimity  Grant],  and  Guaranteed 
Student  Loan  (now  Stafford  Loan) 
Programs  and  in  dealing  with  a 
signiRcant  number  of  students  and 
Federal  dollars  in  all  those  programs. 
Accordingly,  the  selection  criteria 
required  that  an  institution  be  a 
participant  in  the  above  programs 
during  the  current  award  year  (the  1986- 

87  award  year)  and  have  participated  in 
all  five  programs  during  the  preceding 
two  award  years  (the  1984-85  and  1985- 
86  award  years). 

The  Secretary  is  keeping  those  criteria 
but  updating  the  award  years. 
Therefore,  for  institutions  that  wish  to 
participate  in  the  Pilot  Project  for  the 
first  time  during  the  1989-90  award  year, 
they  must  be  participating  in  the  five 
programs  during  the  1988-89  award 
year,  and  have  participated  in  all  five 
programs  during  the  1986-87  and  1987- 

88  award  years. 

The  Secretary  encourages 
participation  in  the  Pilot  Project  by 
junior  and  community  colleges,  and  by 
two-  and  four-year  colleges  serving 
predominantly  low-income  populations, 
provided  that  these  institutions 
otherwise  qualify  under  the  Final 
Selection  Criteria.  Any  institution 
applying  to  participate  should  have  a 
strong  interest  in  increasing  the  quality 
of  its  management  and  award  of  student 
financial  assistance  dollars. 

The  Secretary  is  republishing  only 
Final  Selection  Criteria  I  and  II.  The 
Secretary  will  select  all  institutions  that 
meet  the  selection  criteria  unless  more 
than  42  institutions  apply.  In  the  event 


that  more  than  42  institutions  apply  to 
participate  in  the  Pilot  Project,  the 
Secretary  will  select  applicants  on  the 
basis  of  additional  criteria  published 
imder  Final  Selection  Criterion  III  in  the 
Federal  Register  of  December  1, 1986. 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  However,  the  changes  to  the 
criteria  are  technical  in  nature  and 
establish  no  new  substantive  policy. 
■  Therefore,  pursuant  to  5  U.S.C.  553(b)(A) 
the  Secretary  finds  that  publication  of 
proposed  selection  criteria  is 
unnecessary  and  contrary  to  the  public 
interest. 

Final  Selection  Criteria  I  and  11 

I.  In  order  to  be  selected  to  participate 
in  the  Pilot  Project,  an  institution  must: 

1.  Participate  in  the  Pell  Grant, 
campus-based  [Perkins  Loan  (formerly 
National  Direct  Student  Loan),  College 
Work-Study  and  Supplemental 
Education  Opportunity  Grant]  and 
Stafford  Loan  (formerly  Guaranteed 
Student  Loan)  Programs  during  the  1988- 
89  award  year  and  have  participated  in 
all  five  programs  during  the  1986-87  and 
1987-88  award  years; 

2.  Have  had,  in  the  aggregate,  at  least 
2000  Pell  Grant  and  campus-based 
program  recipients  during  the  1986-87 
award  year 

3.  Have  awarded,  in  the  aggregate,  at 
least  $2  million  under  the  Pell  Grant  and 
campus-based  programs  in  the  1986-87 
award  yean  and 

4.  Have  submitted  and  had  approved 
by  the  Secretary  its  most  recent  audit 
report  in  which  the  reported  liability 
was  less  than  $150,000. 

n.  If  not  more  than  42  applicants  meet 
the  above  criteria,  the  Secretary  selects 
all  the  applicants  who  meet  the  criteria 
to  participate  in  the  Pilot  Project. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Number  84.007,  Supplemental 
Educational  Opportunity  Grant  Program; 
Number  84.032,  Guaranteed  Student  Loan 
Program;  Number  84.033,  College  Work-Study 
Program;  Number  84.038,  Perkins  Loan 
Program;  Number  84.063.  Pell  Grant  Program.) 

Authority:  20  U.S.C.  1070  et  seq. 

Dated:  November  30. 1988. 
Lauio  F.  CavazM. 
Secretary  of  Education. 
[FR  Doc.  88-29665  Filed  12-23-68;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offic«  Of  Conservation  and 
RenewabI*  Energy 

10  CFR  Part  420 

[Docket  No.  CE-RM-87-101] 

State  Energy  Conservation  Program 

AOENCY:  Department  of  Energy. 
action:  Notice  of  final  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  today  issuing  Hnal 
amendments  to  the  regulations  of  the 
State  Energy  Conservation  Program 
(SECP)  by  modifying  the  prohibition  on 
the  use  of  SECP  funds  to  purchase  or 
install  equipment  or  materials  for  energy 
conservation  building  retrofits  or 
weatherization.  The  changes  permit  up 
to  33  percent  of  funds  allocated  to  SECP 
in  any  given  year  from  all  sources, 
including  petroleum  violation  escrow 
(PVE)  monies,  to  be  used  to  promote  the 
purchase  and  installation  of  equipment 
and  materials  for  energy  conservation 
building  retrofits  and  weatherization. 
Such  funds  can  be  used  only  for 
financial  incentive  mechanisms  such  as 
regular  and  revolving  loans,  loan  buy- 
downs  and  rebates  of  up  to  509  percent. 
Within  the  33  percent  limit  funds  can  be 
used  for  retrofitting  State  and  local 
government  buildings  but  cannot  be 
used  to  supplant  retrofit  activities 
conducted  under  DOE's  Weatherization 
Assistance  Program  or  Institutional 
Conservation  Program,  commonly 
known  as  the  Schools  and  Hospitals 
Program.  The  changes  also  add  new 
provisions  for  suba  wards  and  for  State 
cost-sharing  requirements. 
EFFECTIVE  DATE:  December  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sandra  Monje.  Office  of  Energy 
Management  and  Extension. 
Department  of  Energy,  Mail  Stop  CE- 
221,  6A-087,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-8295. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Amendments  to  the  State  Energy 

Conservation  Program 

III.  Other  Matters 

I.  Introduction 

When  first  enacted,  what  is  now  Part 
D  of  Title  III  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  Pub.  L.  94- 
163,  89  Stat.  932,  provided  financial 
assistance  to  develop  and  implement 
State  energy  conservation  plans.  Part  D 
was  subsequently  amended  by  Part  B  of 
Title  IV  of  the  Energy  Conservation  and 
Production  Act  (ECPA).  Pub.  L  94-385. 
90  Stat.  1158.  which  provided  financial 


assistance  to  develop  and  implement 
supplemental  State  energy  conservation 
plans.  Together,  these  EPCA  and  ECPA 
provisions  constitute  the  State  Energy 
Conservation  Program  (SECP),  42  U.S.C. 
6321-27. 10  CFR  Part  420. 

Implementation  of  SECP  was  begun 
on  February  26. 1976. 41  FR  8335.  Since 
that  time,  the  regulation  has  been     = 
revised  several  times:  41  FR  4825. 
November  3. 1976;  42  FR  26413.  May  24. 
1977:  and  44  FR  20055.  April  4. 1979.  The 
current  regulation  was  published  on 
August  30. 1983.  48  FR  39356. 

Today  DOE  is  easing  some  of  the 
provisions  regarding  prohibited 
expenditures  under  SECP,  •  stimulated 
primarily  by  the  vast  petroleum 
violation  escrow  simns  which  the  States 
may  apply  to  the  SECP.  The  States  hold 
these  hinds  in  trust  for  the  benefit  of 
their  citizens  found  to  have  been  injured 
by  various  petroleum  pricing  and 
allocation  violations.  In  late  1982 
Congress  enacted  the  Warner 
Amendment,  section  155  of  the  Further 
Continuing  Appropriations  Act.  1983. 
Pub.  L.  97-377,  96  Stat.  1830.  as  a  means 
of  disbursing  to  the  States  $200  milUon 


*  These  provisions  are  contained  within  10  CFR 
420.12.  For  the  convenience  of  the  reader,  the 
currently  effective  text  ot  $  420.12  is  set  forth  here 
in  its  entirety. 

§  420. 12    Prohibited  expenditures. 

(a)  No  flnancial  assistance  provided  to  a  State 
under  this  part  shall  t>e  used: 

(1)  For  construction,  such  as  construction  of  mass 
transit  systems  and  exclusive  bus  lanes,  or  for 
construction  or  repair  of  buildings  or  structures; 

(2)  To  purchase  land,  a  building  or  structure  or 
any  interest  therein: 

(3)  To  subsidize  fares  for  public  transportation; 

(4)  To  subsidize  utility  rate  demonstrations  or 
State  tax  crediu  for  energy  conservation: 

(5)  To  conduct  or  purchase  equipment  to  conduct 
research,  development  or  demonstration  of 
conservation  techniques  and  technologies  not 
commercially  available:  or 

(6)  To  purchase  or  install  equipment  or  materials 
for  energy  conservation  building  retrofits  or 
weatherization,  except  that  this  provision  shall  not 
prevent  such  financial  assistance  from  being  used  to 
reduce  the  interest  rate  charged  on  loans  of  non- 
SECP  funds  made  by  a  State  or  financial  institution* 
to  fund  the  purchase  or  installation,  or  both,  of 
equipment  or  materials  for  energy  conservation 
building  retrofits  or  weatherizanon. 

(b)  No  more  than  20  percent  of  the  financial 
assistance  awarded  to  the  State  for  this  program 
shall  be  used  to  purchase  office  supplies,  Kbrary 
materials,  or  other  equipment  whose  purchase  is  not 
otherwise  prohibited  by  this  section. 

(c)  Demonstrations  of  commercially  available 
conservation  techniques  and  technologies  are 
permitted,  and  are  not  subject  to  the  prohibitioiu  of 
I  420.12(a)  (1|  and  (6).  or  to  the  limitation  on 
equipment  purchases  of  i  420.12(b). 

(dj  A  State  may  use  regular  or  revolving  loan 
mechanisms  to  fund  SECP  services  which  are 
consistent  with  this  part  and  which  are  included  in 
the  State's  approved  SECP  plan.  The  State  may  use 
loan  repayments  and  any  interest  on  the  loan  funds 
only  for  activities  which  are  consistent  with  this 
part  and  which  are  included  in  the  State's  approved 
SECP  plan. 


obtained  from  the  settlement  of 
petroleum  overcharge  cases,  and 
specified  SECP  as  one  of  the  programs 
eligible  to  receive  those  monies.  96  Stat, 
at  1919. 

In  March  1983,  the  United  States 
District  Court  for  the  District  of 
Columbia  found  Exxon  Corporation 
liable  for  overcharges  on  sales  of  certain 
domestic  crude  oil.' 

The  Court  adopted  the  Warner 
Amendment  as  the  general  fi-amework 
for  restitutionary  use  of  the  Exxon 
overcharge  monies.  This  allowed  Exxon 
monies  to  be  applied  to  SECP  in  the 
States,  as  well  as  to  four  other  Federal 
energy  conservation  programs.  These 
four  programs  are  the  Energy  Extension 
Service  (EES),  10  CFR  Part  465;  the  Low- 
Income  Weatherization  Assistance 
Program  (WAP).  10  CFR  Part  440;  the 
Schools  and  Hospitals  Program,  10  CFR 
Part  455;  and  the  Low- Income  Home 
Energy  Assistance  Program,  which  is 
administered  by  the  Department  of 
Health  and  Human  Services,  45  CFR 
Part  96,  Subparts  A-F.  H. 

In  May  1986,  several  States  petitioned 
the  Exxon  Court  to  clarify  and  modify 
its  judgment  concerning  prohibited 
expenditures  under  SECP,  as  well  as 
three  other  points.  Regarding  prohibited 
expenditures,  the  States  asked  the  Court 
to  permit  additional  restitutionary 
expenditures  under  the  SECP  and  the 
EES  by  providing  that  certain  DOE 
regulations  which  prohibit  or  limit 
expenditures  of  appropriated  funds  for 
the  purchase  of  energy  conservation 
equipment  or  materials  would  not  apply 
to  the  funds  made  available  to  the 
States  in  the  Exxon  proceeding.  Those 
regulations,  found  at  10  CFR  420.12(a)(5), 
(a)(6)  and  (b)  for  the  SECP  and  at  10 
CFR  465.11(a)(5),  (a)(6)  and  (b)  for  the 
EES,  read  identically  as  provided  supra 
note  1.  Subsequently,  the  States 
modified  their  request  to  use  Exxon 
funds  for  equipment  and  materials,  by 
limiting  such  expenditures  to  not  more 
than  50  percent  of  the  funds  spent  on 
such  programs  by  each  jurisdiction. 

The  Court  denied  the  States'  motion  in 
this  regard  and  indicated  that  any 
changes  with  respect  to  prohibited 
expenditures  should  be  done  by  DOE 
rulemaking.' 
The  States  raised  the  restrictions  in 

S  420.12  with  the  Department  as  well  as 
the  Exxon  Court.  In  December  1986,  the 
National  Association  of  State  Energy 


*  United  Statea  v.  Exxon  Corp-.  561  F.  Supp.  816 
(D.D.C.  1963),  afTd.  773  F.  2d  1240  (Temp.  Emer.  Ct. 
App.  1965).  cert,  denied.  106  S.  Ct.  892  (1966.  rehg 
denied.  106  S.  Ct.  1526  (1966). 

■  Order  and  Memorandum  filed  June  10, 1986.  id. 
(No.  78-1035). 
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Officials  (NASEO)  petitioned  DOE  to 
amend  the  SECP  rules  to  allow  purdiase 
and  installation  of  equipment  and 
materials  for  buildings  energy 
conservation,  in  Une  with  certain 
criteria.  NASEO  advocated  the  use  of  up 
to  33  percent  of  a  State's  annual  SECP 
allocation  for  ehgibte  expenditures 
related  to  State  buildings.  Further,  the 
NASEO  petition  specified  eligible 
measurer,  stipulated  that,  to  be  funded, 
projects  must  be  expected  to  pay  for 
themselves  through  savings  in  one  to 
seven  years;  prohibited  duplication  of 
services  availaUe  under  the  Energy 
Extension  Service,  the  Institutional 
Conservation  Program,  and  the  Low- 
Income  Weatherization  Program;  and 
allowed  expenditures  through  a  variety 
of  financial  assistance  mechanisms. 
Fmally,  the  NASEO  proposal  requhed 
any  interest  earnings  from  SECP  funds 
to  be  limited  to  eligible  SECP  uses  only. 

The  Department  agrees  that  rule 
review  is  an  appropriate  role  for  it  to 
play  in  helping  assure  the  best  use  of 
Exxon  and  similar  funds.  The 
Department  further  believes  that  many 
States  have  demonstrated  cost-effective 
uses  of  such  funds  for  heretofore 
prohibited  materials  and  equipment 
expenditures. 

"The  restrictions  on  materials  and 
equipment  for  building  retrofits  and 
weatherization  were  not  required  by 
statute,  but  were  administratively 
adopted  at  a  time  when  it  was  deemed 
appropriate  to  concentrate  limited 
program  resources  on  estabbshing  an 
energy  planning  and  technical 
assistance  networic  at  the  State  level  41 
FR  48325,  November  3. 1976 
(S  420.3(a)(1)). 

On  October  16. 1987.  the  Department 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  and  notice  of  public  hearing  on 
the  State  Energy  Conservation  Program, 
52  FR  39604,  396ia  The  NOPR  proposed 
a  number  of  amendments  to  the  program 
regulations,  but  stipulated  that  they 
would  apply  only  to  so-called  eligible 
petroleum  violation  escrow  (PVE)  funds, 
and  not  to  armual  appropriated  funds, 
remaining  Warner  Amendment  funds,  oi 
SECP  funding  via  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (PODRA).  The  principal 
provisions  of  the  proposal  included: 

(1)  No  eligible  PVE  funds  could  be 
used  for  weatherizing  or  retrofitting 
State  or  local  government  buildings; 

(2)  No  eligible  PVE  funds  could  be 
used  to  duplicate  retrofit  activities  under 
DOE's  weatherization  (WAP)  program 
or  schools  and  hospitals  (ICP)  programs: 

(3)  The  amount  of  eligible  PVE  funds 
to  be  used  for  retrofits  and 
weatherization  could  not  exceed  25 
percent  of  funds  allocated  to  SECP  in 


Miygven  year  from  all  sources  (PVE. 
POCniA.  State  appropriations,  eta):  and 

(4)  llie  eligible  PVE  funds  would  be 
used  only  for  financial  incentive 
mechanisms  (e.g..  regular  and  revolving 
loans,  loan  buy-downs  and  rebates  up  to 
50  percent):  no  direct  purchase  of 
equipment  or  materials  would  be 
permitted,  nor  were  grants  to  be 
permitted. 

The  proposed  changes  also  included 
technical  changes  which  made  provision 
for  subawards  and  for  State  cost-sharing 
requirements. 

In  response  to  this  proposal  the 
Department  received  50  letters  of 
comment  and  heard  testimony  from  five 
organizations  at  a  public  hearing  held 
December  9. 1987,  in  Washington,  DC. 
As  a  result  of  the  comments  received,  a 
number  of  significant  dianges  have  been 
made  to  the  amendments  proposed,  and 
these  changps  are  reflected  herein, 

II.  Amendnients  to  Ae  State  Energy 
Conservation  Proyain 

The  WyPR  provided  that  only  those 
monies  defined  as  "eligible  petroleum 
violation  escrow  funds"  couid  be 
expended  under  the  proposed 
amendments;  that  appropriated,  PODRA 
or  remaining  Warner  Amendment  fimds 
could  not  be  used  in  this  manner.  This 
"bifurcated"  approach  was  designed  to 
accomplish  meaningful  long-term 
improvements  in  energy  conservation 
and  efficiency  and  reduce  the  need  for 
further  Federal  assistance  without 
creating  demands  for  enduring  and 
increased  appropriations.  During  the 
NOPR  comment  period,  however,  some 
comments  were  critical  of  bifurcation 
and  even  questioned  DOE's  authority  to 
treat  PVE  funds  differently  from 
appropriated  (and  Warner  Amendment) 
funds.  In  developing  the  final  rule,  the 
Department  reassessed  its  position  and 
determined  that  a  "unified"  rule  would 
most  appropriately  serve  the  Exxon 
court,  this  Department  and  State  and 
local  program  managers.  This  position 
also  is  consistent  with  the  provisions  of 
Executive  Order  12612  (October  26. 
1987)  on  Federalism,  which  favors  State 
administrative  discretion,  in  this  case 
over  all  program  funds  rather  than  only 
eligible  PVE  funds.  To  ensure  that 
national  program  goals  are  kept  in  focus, 
those  funds  spent  under  the  relaxed 
provisions  continue  to  be  limited  by  a 
percentage  cap  and  by  the  requirement 
that  such  funds  be  expended  only  for 
financial  incentive  mechanisms. 

Section  420.2  Definitions 

In  the  NOPR  the  Department  proposed 
adding  definitions  of  "eligible  petroleum 
violation  escrow  funds"  and  "State  or 
local  government  building." 


The  defimtion  of  "eligible  petroleum 
violation  escrow  fiinds"  has  been 
slightly  modified  and  retained  as 
"petroleum  violation  escrow  fimds." 
"Eligible  petroleum  violation  escrow 
funds"  referred  primarily  to  the 
bifurcated  rule  which  has  been 
abandoned  in  favm-  of  a  unified  rule. 
The  current  definition  is  relevant  in  only 
two  contexts,  for  purposes  of  exempting 
petroleum  violation  escrow  funds  from 
the  matching  requirements  of  1 420.3(e) 
and  S  420.12(b]. 

The  term  "State  or  local  government 
building"  has  been  retained  and 
streamlined  and  includes  all  buildings 
owned  and  primarily  occupied  by 
offices  or  agencies  of  a  State,  as  well  as 
buildings  which  could  be  defined  as 
buildings  owned  by  units  of  local 
government  and  piiblic  care  institutions 
under  Tide  IH  Part  H.  of  the  EPCA 
which  is  the  companion  program  to  the 
Schools  and  Hospitals  Program.  Since 
the  definition  requires  buildings  to  be 
owned  and  occupied,  no  leas^  or 
seasonal-use  buildings  are  eligible. 

Section  420.3  Financial  Assistance 

Two  technical  provisions  are  added. 
DOE  is  adding  a  new  provision 
§  420.3(e)  to  refiect  the  requirement  of  42 
U.S.C.  6323a.  a  1984  amendment  to 
EPCA.  for  a  matching  contribution  fi^m 
States  equal  to  at  least  20  percent  of  the 
amount  of  funds  appropriated  by  the 
U.S.  Congress  for  the  State's  base  SECP 
program. 

This  provision  does  not  mandate  a 
match  of  PVE  funds,  for  which  matchyig 
requirements  are  tjrpically  excluded. 
The  contribution  may  be  in  cash  or  in 
kind  or  a  combination  of  the  two. 
Several  of  the  comments  received 
reflected  a  mistaken  perception  that  this 
provision  represented  a  new  program 
requirement  That  is  not  the  case.  The 
requirement  has  been  a  part  of  SECP 
policy  and  practice  for  some  time,  and 
this  change  is  simply  a  formal 
recognition  of  that  practice,  not  a 
change  in  the  program.  No  matching 
funds  could  be  used  for  the  prohibited 
expenditures  listed  in  \  420.12(a). 
Matching  fimds,  however,  wotild  not  be 
subject  to  the  20  percent  limitation  on 
equipment  and  office  supplies  found  in 
S  420.12(b).  PVE  funds  would  be  subject 
to  neither  the  match,  nor  pursuant  to 
§  420.12(b),  the  office  materials  limit 

A  new  provision.  S  420.3(f).  authorizes 
the  use  of  subawards  so  long  as  they  are 
a  part  of  an  approved  State  SECP  plan 
or  supplemental  plan. 

The  language  of  fi  42a4(b)(l). 
concerning  the  annual  State  plan,  has 
been  amended  to  emphasize  the 
importance  of  incorporating  energy 
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conservation  goals  that  include 
estimated  energy  savings  wherever 
possible.  The  addition  of  such  language 
does  not  represent  a  program  change  but 
rather  underscores  existing  program 
protocol. 

Section  420.12  Prohibited  Expenditures 

Today  DOE  is  modifying  the  general 
prohibition  in  9  420.12(a)(e)  on  the  use  of 
funds  to  purchase  or  install  equipment 
or  materials  for  energy  conservation 
building  retrofits  or  weatherization  by 
adding  a  new  S  420.12(e].  This  section 
allows  up  to  33  percent  of  all  funds 
allocated  annually  to  SECP  to  be  used 
for  financial  incentives  to  promote  (i.e.. 
help  finance]  the  purchase  and 
installation  of  equipment  and  materials 
for  energy  conservation  building 
retrofits  and  weatherization.  Financial 
incentives  are  intended  to  promote — but 
not  to  completely  fund — the  purchase 
and  installation  of  equipment  and 
materials  for  the  energy  conservation 
building  retrofits  and  weatherization 
work.  While  these  funds  may  be  used  to 
supplement  activities  under  DOE's 
Weatherization  Assistance  Program  or 
Schools  and  Hospitals  Program,  they 
cannot  be  used  to  supplant  activities 
under  these  programs.  The  funds 
expended  imder  S  420.12(e),  may  not 
exceed  33  percent  of  all  funds  allocated 
to  SECP  by  the  State  regardless  of 
source,  and  can  include,  without 
necessarily  being  limited  to,  funds  from 
Federally  appropriated.  State 
appropriated,  PVE  or  other  sources. 
Further,  these  funds  must  be  used 
exclusively  through  selected  fmancial 
incentive  mechanisms  which  take  a 
variety  of  forms  including,  but  not 
limited  to,  regular  and  revolving  loans, 
loan  buy-downs,  and  up  to  50  percent 
rebates  for  qualifying  materials  and 
equipment.  With  respect  to  rebates,  the 
States  are  required  to  set  appropriate 
restrictions  and  limits  to  ensure  their 
most  efficient  use.  Partial  or  matching 
grants  are  prohibited,  as  are  loan 
guarantees  and  the  direct  purchase  of 
materials  and  services. 

Most  of  the  comments  contained  in 
the  50  letters  received  and  in  the  five 
statements  presented  during  the  public 
hearing  adch^ssed  the  following 
proposed  provisions  in  S  420.12:  The  25 
percent  limitation  on  expenditiu*e  of 
fluids;  the  restrictions  against 
supplanting  activities  under  DOE's 
Weatherization  Assistance  Program  and 
Schools  and  Hospitals  Program;  the 
exclusion  of  State  and  local  government 
buildings  as  eligible  recipients  of 
financial  incentives  for  retrofits  and 
weatherization;  and  the  list  of  eligible 
financial  incentive  mechanisms. 


More  than  30  comments  were  received 
on  the  provision  that  would  limit 
expenditures  under  the  proposed 
revision  to  25  percent  of  all  funds 
applied  by  a  State  to  SECP  in  a  given 
year.  While  some  wanted  to  change  the 
amount  of  the  percentage  to  33  or  50 
percent,  or  even  70  or  80  percent,  and  a 
scant  few  agreed  with  DOE's  proposal 
of  25  percent  most  commenters  favored 
elimination  of  the  cap,  giving  the  State 
maximum  flexibility  to  develop 
programs  which  would  best  suit  their 
individual  needs.  The  DOE  proposal  of  a 
25  percent  limit  was  based  on  the 
premise  that  the  limit  would  be  applied 
against  a  very  substantial  amount  of 
PVE  fimds  available  to  the  States  but 
would  not  alter  the  character  of  the 
existing  SECP.  It  is  reported,  however, 
that  in  a  few  States  the  amount  of  PVE 
funds  applied  to  SECP  is  far  less  than 
the  State's  total  PVE  funds  and  that  25 
percent  of  such  an  amount  is  negligible. 
Other  States  complained  that  to  apply 
25  percent  of  the  PVE  funds  to  the 
activities  proposed  requires  that  three 
times  that  much  (75  percent]  be 
allocated  to  regular  SECP  activities. 
DOE  has  determined  to  raise  the 
limitation  from  25  to  33  percent  of  all 
funds  applied  to  the  SECP  in  any  given 
year.  The  Department  feels  this  change 
responds  to  the  State  needs  for 
flexibility  to  design  programs  suitable  to 
their  individual  situations  while  at  the 
same  time  preserving  the  character  of 
the  SECP. 

The  topic  of  permissible  activities  to 
supplement  the  Weatherization 
Assistance  Program  (WAP)  and  the 
Institutional  Conservation  Program 
(ICP),  or  Schools  and  Hospitals  Program, 
also  received  in  excess  of  30  comments, 
almost  all  of  which  made  argiunents  for 
increased  State  flexibility.  A  number  of 
the  commenters  pointed  out  that  by 
proposing  that  no  PVE  funds  could  be 
used  to  duplicate  retrofit  activities 
conducted  under  ICP  and  WAP,  we 
would  be  preventing  some  legitimate 
supplementation  of  these  programs.  For 
example,  we  heard  from  schools  which 
had  received  an  ICP  grant  for  an  energy 
audit,  but  lacked  the  funds  necessary  to 
install  the  recommended  energy 
conservation  measures.  This  rule  change 
could  provide  that  needed  capital 
throu^  a  loan  program,  for  example. 
Similarly,  a  multifamily  building 
partially  weatherized  under  the  WAP 
could  be  completed,  thereby  increasing 
its  energy  efficiency,  through  a  financial 
incentive  program.  The  problem  was 
how  to  provide  for  legitimate 
supplementation  of  these  programs 
without  running  the  risk  of  supplanting 
them.  Our  solution  is  to  require  the  State 


to  document  in  its  plan,  to  be  submitted 
to  DOE  for  approval,  how  alternative 
programs  woidd  be  coordinated  with 
either  ICP  or  WAP  and  to  explain  how 
such  efforts  would  supplement  but  not 
supplant  the  existing  programs.  One 
difference  that  obviously  minimizes  the 
risk  is  that  both  ICP  and  WAP  are  grant 
programs  whereas  the  amendments 
provide  financial  incentive  mechanisms. 
but  not  grants,  and  could  therefore  have 
different  applications.  Further,  to  the 
extent  funds  under  this  part  are  used  to 
finance  technical  analyses  which  will  be 
used  to  support  applications  for  energy 
conservation  measures  under  the  ICP. 
recipients  are  advised  that  requirements 
governing  performance  of  those 
analyses,  as  defined  in  10  CFR  455.40. 
must  be  met.  And  it  should  be  reiterated 
that,  as  in  the  case  of  schools  and 
hospitals  activities,  the  Department 
expects  to  approve  use  of  PVE  funds  for 
financial  incentives  to  purchase  and 
install  materials  and  equipment,  but 
expenditures  for  operations  and 
maintenance  activities  will  not  be 
permitted. 

Approximately  25  comments  were 
directed  at  the  proposed  provision 
prohibiting  the  use  of  PVE  funds  to 
assist  State  and  local  government 
buildings.  We  received  over  20 
comments  which  expressed  the  desire  to 
have  the  prohibition  eliminated  entirely. 
The  reasons  cited  included  the 
significant  energy  savings  potential  of 
these  buildings  (savings  which  could  be 
documented):  the  opportimity  to  provide 
retrofit  financing  to  a  largely  ignored 
sector,  which  according  to  testimony 
received  at  the  public  hearing. 
comprises  16  percent  of  the  buildings  in 
this  country  and  pays  $4  billion  in  utility 
bills  each  yean  and  the  ability  to 
provide  energy  efficiency  improvements 
without  reducing  citizen  services.  This 
has  long  been  a  controversial  issue  in 
SECP.  Congress  has  never  chosen  to 
provide  funds  for  the  weatherization  of 
these  buildings,  but  neither  has 
Congress  specifically  prohibited  it.  And, 
in  fact,  the  arguments  in  favor  of 
permitting  such  activities  have  never 
been  more  compeUing.  In  view  of  the 
significantly  expanded  resources 
available  to  State  SECP  programs  it 
would  seem  short-sighted  to  ignore  the 
potential  benefits  of  very  sizable  energy 
savings  in  a  largely  ignored  buildings 
sector.  DOE  has  determined,  therefore, 
to  allow  financial  incentives  for  the 
retrofit  of  State  and  local  government 
buildings,  as  defined  by  this  rule 
amendment,  on  generally  the  same 
terms  as  other  buildings. 

At  S  420.12(e)  (5)  and  (6)  DOE  is 
requiring  that  eligible  funds  spent  on 


energy  conservation  building  retrofit  or 
weatherization  activities  be  expended 
only  through  selected  financial  incentive 
mechanisms.  In  this  category  more  than 
30  comments  were  received.  The 
comments  were  seeking  maximum 
flexibility  and  leveraging  opportunities. 
A  common  theme  was  doing  away  with 
all  restrictions  and  letting  the  States 
choose.  Many  of  the  commenters  wrote 
to  request  that  grants  of  up  to  100 
percent  be  added  to  the  list  of  financing 
options.  Other  commenters  questioned 
prohibiting  a  partial  grant  but  permitting 
a  partial  rebate  and  asked  why,  if  we 
supported  the  one,  we  hadn't  included 
the  other.  They  argued  that  the  only  real 
difference  was  the  need,  in  the  case  of 
rebates,  for  the  up-front  purchase  price, 
which  low-income  people  often  do  not 
have.  The  Department  chose  to  include 
rebates  to  provide  consumers  with  an 
incentive  to  purchase  more  energy 
efficient  products.  States  also  are 
required  to  set  appropriate  restrictions 
and  limits  to  ensure  the  most  efficient 
use  of  rebates.  For  example,  the  amount 
of  the  rebate  might  be  set  at  the 
marginal  cost  of  the  more  energy 
efficient  unit.  Grants  for  retrofitting  and 
weatherization,  on  the  other  hand,  are 
available  through  the  ICP  and  WAP,  and 
have  not  been  included  here  because  the 
Department  does  not  wish  to  promote 
overlapping  program  activities  nor 
encourage  wholesale  defections  of  PVE 
funds  from  one  program  to  the  other. 

A  number  of  comments  recommended 
that  DOE  add  loan  guarantees  to  the  list 
of  eligible  financial  incentive 
mechanisms.  This  option  was  rejected  at 
the  outset  and  continues  to  be  rejected 
because  of  previous  default  experiences. 
And  a  number  of  commenters  wrote  to 
support  direct  purchase  of  materials  and 
equipment.  This  option  was  rejected  as 
well  because  it  does  not  offer  the 
leveraging  capacity  of  a  financial 
incentive  mechanism.  UnUke  funds 
spent  on  direct  purchase  and 
installation,  monies  spent  as  financial 
incentives  can  often  be  recycled, 
enabling  more  people  and  organizations 
to  benefit,  stimulating  the  private  sector 
and  facilitating  the  energy  conservation 
marketplace. 

Section  420.12(e)(7)  provides  that 
repayments,  including  interest,  to  States 
of  any  loans  made  for  qualifying 
materials  and  equipment  must  be  reused 
only  for  approved  SECP  activities. 

A  State  may  seek  approval  to  use 
financial  incentive  mechanisms  not 
specified  on  the  list  of  eligible  options 
through  the  normal  State  plan  approval 
process,  either  during  the  consideration 
of  the  annual  State  plan  or  amendments 
thereto.  As  part  of  this  process  the  State 


will  be  expected  to  identify  theienergy 
savings  anticipated  for  any  proposed 
measure.  Approval  may  not,  however, 
be  sought  for  a  financial  incentive 
mechanism  that  has  been  prohibited  in 
these  amendments. 

Section  420.12(e)(4)  prohibits  funds 
under  this  part  from  being  used  to 
supplant  retrofit  activities  conducted 
under  two  other  DOE  programs  which 
are  also  eligible  to  receive  Exxon  and 
other  PVE  fimds.  DOE  believes  financial 
incentives  under  SECP  can  be  used  to 
complement  or  supplement  the  services 
that  such  programs  provide,  given 
careful  planning  and  coordination 
between  the  programs.  This  could 
provide  greater  flexibility  in  reaching 
needy  populations  and  in  utilizing  a 
broader  range  of  technologies  to  meet 
the  needs  of  low-income  households, 
schools,  and  hospitals.  These  activities 
would  have  to  be  designed  to 
supplement  but  not  supplant  existing 
programs  or  program  features  and  States 
would  have  to  specify  in  their  State 
plans  how  their  proposed  activities 
would  accomplish  this  requirement. 
Additionally,  as  in  the  case  of  schools 
and  hospitals  activities,  the  Department 
would  expect  to  approve  use  of  PVE 
funds  for  financial  incentive 
mechanisms  to  be  used  to  purchase  and 
install  materials  and  equipment,  but 
expenditiu^s  for  operations  and 
maintenance  activities  would  not  be 
permitted.  Nor  does  it  mean  to  imply 
that  any  SECP  funds,  including  PVE 
funds,  may  be  used  to  satisfy  matching 
requirements  in  other  programs. 

The  States  also  petitioned  the  Exxon 
Court  for  relaxation  of  S  420.12(a)(5) 
(prohibition  on  research,  development, 
or  demonstration  of  any  technique  or 
technology  which  is  not  commercially 
available)  and  of  §  420.12(b)  (20  percent 
limit  on  office  supplies,  library 
materials,  and  other  equipment).  The 
Department  has  made  no  changes  in 
these  two  provisions  because,  in  the 
case  of  S  420.12(a)(5),  the  focus  of  SECP 
is  on  supporting  energy  conservation 
programs  which  are  very  likely  to 
generate  energy  savings,  particularly 
near-term  energy  savings,  rather  than  on 
supporting  research  into  energy 
conservation  hardware  which  may  not 
begin  producing  energy  savings  until 
some  time  in  the  distant  future,  if  at  all. 
In  the  case  of  §  420.12(b)  DOE  has 
concluded  that  in  view  of  the  large 
amounts  of  PVE  funds  available,  the  20 
percent  limit  on  office  supplies,  library 
materials,  and  other  equipment  is  both 
reasonable  and  sufficient.  Moreover, 
PVE  funds  are  not  subject  to  this  20 
percent  library  materials  limit  nor,  as 


stated  in  {  420.3(e).  are  State  matching 
funds. 

The  Department  does  not  intend, 
however,  that  any  expenditures  under 
the  20  percent  limit  in  S  420.12(b)  cause 
the  33  percent  limit  in  §  420.12(e)(2)  on 
retrofit  and  weatherization  materials 
and  equipment  to  be  exceeded.  The  33 
percent  limit  is  intended  to  be  the 
program-wide  maximum  on  these 
materials  and  equipment  expendituj'es. 

The  provisions  contained  in  these 
amendments  have  no  efiect  on  existing 
SECP  demonstration  projects.  Although 
this  rule  is  expected  to  remove  the  need 
for  many  demonstrations,  the 
demonstration  option  under  the 
standard  SECP  program  still  exists. 

m.  Other  Matters 

A.  Environmental  Review 

In  accordance  with  requirements  of 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  at  seq.,  DOE  has 
determined  that  these  amendments  fall 
within  the  range  of  actions  addressed  in 
existing  environmental  assessments  and 
environmental  impact  statements 
prepared  for  the  State  Energy 
Conservation  Program,  the 
Weatherization  Assistance  Program,  the 
Schools  and  Hospitals  Program,  the 
Residential  Energy  Conservation 
Service,  10  CFR  Part  456,  and  the 
Commercial  and  Apartment 
Conservation  Service,  10  CFR  Part  458, 
and  will  clearly  have  no  significant 
impact  on  the  quality  of  the  human 
environment. 

B.  Executive  Order  12291 

Section  3  of  Executive  Order  (E.O.) 
12291, 46  FR  13193,  February  19, 1981, 
requires  that  DOE  determine  whether  a 
rule  is  a  "major  rule,"  as  defined  by 
section  l(b)"of  E.0. 12291,  and  prepare  a 
preliminary  regulatory  impact  analysis 
for  rules  which  fall  within  that 
definition.  DOE  reviewed  the  current 
SECP  rule.  48  FR  39356,  August  30, 1983, 
and  concluded  that  it  was  not  a  "major 
rule"  under  this  Executive  Order.  DOE 
has  concluded  that  today's  amendments 
do  not  constitute  a  "major  rule"  either, 
because  they  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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DOE  has  based  its  decision  on  the 
following.  Today's  amendments  allow 
States  more  flexibility  under  SECP. 
States  are  allowed,  but  not  required,  to 
use  up  to  33  percent  of  their  SECP  funds, 
including  PVE  monies,  to  provide 
financial  incentives  for  building  retroHts 
or  weatherization.  Consequently,  DOE 
cannot  estimate  the  amount  of  funds 
which  will  be  used  for  this  purpose. 
Even  if  the  amount  were  to  exceed  $100 
million  annually,  there  should  not  result 
major  increases  in  costs  or  prices  or 
signiflcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  In  fact,  the  reverse 
may  be  true  in  many  respects.  The 
amendments  will  likely  have  the  effect 
of  increasing  energy  conservation  and 
hence  of  decreasing  energy  costs  for 
beneficiaries  of  these  funds  and  in  the 
economy  generally.  Incremental 
improvements  in  national  productivity 
and  competitiveness  may  also  be 
expected,  as  well  as  increased 
employment  of  suppUers  and  installers 
of  conservation  materials  and 
equipment. 

The  ffnal  rule  was  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget  pursuant  to  E.0. 12291.  The 
Director  has  concluded  his  review  under 
that  Executive  Order  and  has  no 
objection  to  the  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act.  Pub.  L 
96-354,  94  Stat.  1164,  5  U.S.C.  601  etseq., 
requires,  in  part,  that  agencies  prepare 
an  initial  regulatory  flexibility  analysis 
for  any  proposed  rule  unless  it 
determines  that  the  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  In 
the  event  that  such  an  analysis  is  not 
required  for  a  particular  rule,  the  agency 
must  publish  a  certification  and 
explanation  of  that  determination  in  the 
Federal  Register. 

The  revisions  to  this  rule  involve 
changes  to  prohibited  expenditure 
requirements  and  do  not  change  the 
basic  types  of  activities  supported  by 
SECP.  Funding  levels  for  SECP  cannot 
be  predicted  because  of  the  States' 
discretion  over  the  allocation  of 
petroleum  violation  escrow  funds.  Any 
impacts,  however,  are  likely  to  be 
diffuse  and  beneficial.  Accordingly, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  DOE  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


D.  Federalism 

Executive  Order  12812  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  various  levels  of 
government.  If  there  are  sufficient 
"substantial  direct  effects,"  then 
Executive  Order  12612  requires 
preparation  of  a  Federalism  Assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
regulation  or  a  rule. 

The  Department  has  identified 
substantial  direct  effects  by  today's 
regulatory  amendments  on  State 
governments  which  are  signincant  in 
that  they  have  a  positive  impact  on  the 
States  vis-a-vis  Federalism.  Identified 
effects  include  broader  discretion  in  the 
use  of  program  funds,  more  flexibility  to 
design  and  implement  State  programs  to 
meet  the  needs  of  individual  States  and 
their  citizenry,  and  the  ability  to 
aggressively  pursue  energy  savings  in 
the  buildings  sector.  Because  these 
effects  in  no  way  tend  to  diminish  State 
sovereignty,  but  are  considered  to 
enhance  the  States'  scope  of  authority, 
the  Department  has  concluded  that 
preparation  of  a  Federalism  Assessment 
is  not  warranted  in  this  instance. 

E.  Paperwork  Reduction  Act 

These  changes  require  no 
modification  of  the  program's 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act.  as  amended.  44  U.S.C. 
3501  et  sag. 

F.  The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  State  Energy 
Conservation  Program  is  81.041. 

List  of  Subjects  in  10  CFR  Part  420 

Energy  conservation.  Grant 
programs— energy,  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

In  consideration  of  the  foregoing.  Part 
420  of  Title  10  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Issued  in  Washington,  DC,  December  20, 
1988. 
John  R.  Berg, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

10  CFR  Pi.rt  420  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  420 
continues  to  read  as  follows: 


Authority:  Title  III.  Part  C,  as  amended,  of 
the  Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6321  et  seq.y.  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101  et  seq.]. 

2. 10  CFR  420.2  is  amended  by  adding 
definitions  of  "Petroleum  violation 
escrow  funds"  and  "State  or  local 
government  building"  in  the  proper 
alphabetical  order,  as  follows: 

§420.2    Definitions. 

***** 

"Petroleum  violation  escrow  funds." 
For  purposes  of  exempting  petroleum 
violation  escrow  funds  from  the 
matching  requirements  of  S  420.3(e)  and 
S  420.12(b),  "petroleum  violation  escrow 
funds"  means  any  funds  distributed  to 
the  States  by  the  Department  of  Energy 
or  any  court  and  identified  as  Alleged 
Crude  Oil  Violation  funds,  together  with 
any  interest  earned  thereon  by  the 
States,  but  excludes  any  funds 
designated  as  "excess  funds"  under 
section  3003(d)  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act.  Subtitle  A  of  Tide  ID  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Pub.  L  99-509,  and  the  funds 
distributed  under  the  "Warner 
Amendment,"  section  155  of  Pub.  L  97- 
377. 


"State  or  local  government  building" 
means  any  building  owned  and 
primarily  occupied  by  offices  or 
agencies  of  a  State;  and  any  building  of 
a  unit  of  local  government  or  a  public 
care  institution  which  could  be  covered 
by  Part  H,  Tide  m.  of  the  Energy  Policy 
and  Conservation  Act.  42  U.S.C.  6372- 
6372i. 

3. 10  CFR  420.3  is  amended  by  adding 
paragraphs  (e)  and  [f]  to  read  as  follows: 

§  420.3    FlnancM  asstotmc*. 

***** 

(e)  Each  State  shall  provide  cash,  in 
kind  contributions,  or  both  for  SECP 
activities  in  an  amount  totalling  not  less 
than  20  percent  of  the  financial 
assistance  allocated  to  the  State  under 
paragraph  (b)  of  this  section.  Cash  and 
in-kind  contributions  used  to  meet  this 
State  cost-sharing  requirement  are 
subject  to  the  limitations  on 
expenditures  described  in  S  420.12(a). 
but  are  not  subject  to  the  20  percent 
limitation  in  S  420.12(b).  The  type  and 
amount  of  State  cost  sharing  shall  be 
identified  in  the  annual  application  with 
respect  to  a  plan.  Nothing  in  this 
paragraph  shall  be  read  to  require  a 
matdi  for  petroleum  violation  escrow 
funds  used  under  this  part. 

(f)  Subawards  which  are  included  in  a 
State's  approved  SECP  plan  or 
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supplemental  plan  are  authorized  under 
this  part. 

4. 10  CFR  420.4  is  amended  by  revising 
paragraph  (b)(1)  and  adding  paragraph 
(b)(4)  to  read  as  follows: 

§  420.4    Annual  State  applications. 

(b)  *  *  * 

(1)  A  description  of  the  energy 
conservation  goals  to  be  achieved, 
including  wherever  practicable,  an 
estimate  of  the  energy  to  be  saved  by 
implementation  of  the  State  plan,  why 
they  were  selected,  how  the  attainment 
of  the  goals  will  be  measured  by  the 
State,  and  how  the  program  measures 
included  in  the  State  plan  represent  a 
strategy  to  achieve  these  goals. 
***** 

(4)  For  program  measures  involving 
purchase  or  installation  of  materials  or 
equipment  for  energy  conservation  or 
weatherization  of  low-income  housing 
or  schools  and  hospitals,  an  explanation 
of  how  these  measures  would 
supplement  and  not  supplant  the  two 
existing  DOE  programs  in  these  areas. 

5. 10  CFR  420.12  is  amended  by 
removing  paragraph  (a)(6);  by  adding 
"or"  at  the  end  of  (a)(4)  and  at  the  end 
of  (a)(5)  changing  ";  or"  to  a  period,  by 
adding  a  final  sentence  to  paragraph  (b); 
and  by  adding  paragraph  (e)  to  read  as 
follows: 

§  420. 1 2    Protilbited  expenditures. 

(b)  *  *  *  Nothing  in  this  paragraph 
shnll  be  read  to  apply  this  20  percent 


limitation  to  petroleum  violation  to 
escrow  funds  used  under  this  part. 
***** 

(e)  A  State  may  use  funds  under  this 
part  to  promote  the  purchase  and 
installation  of  equipment  and  materials 
for  energy  conservation  building 
retrofits  or  weatherization,  subject  to 
the  following  terms  and  conditions: 

(1)  Such  use  must  be  included  in  the 
State's  approved  plan  or  svpplemental 
plan  and,  if  funded  by  petroleum 
violation  escrow  funds,  must  be 
consistent  with  any  judicial  or 
administrative  terms  and  conditions  . 
imposed  upon  State  use  of  such  fimds; 

(2)  A  State  may  use  for  these  purposes 
no  more  than  33  percent  of  all  funds 
allocated  by  the  State  to  SECP  in  any 
given  year,  regardless  of  source; 

(3)  Subject  to  the  restrictions  of  this 
part.  State  and  local  government 
buildings,  as  defined  in  S  420.2,  are 
eligible  for  energy  conservation  building 
retrofits  and  weatherization  under  this 
section; 

(4)  Funds  must  be  used  to  supplement 
and  no  funds  may  be  used  to  supplant 
energy  conservation  building  retrofits  or 
weatherization  activities  under  the 
Weatherization  Assistance  Program  for 
Low-Income  Persons,  42  U.S.C.  6861  et 
seg.,  or  the  Institutional  Conservation 
Program,  42  U.S.C.  6371  et  seq.,  nor  to 
find  operation  and  maintenance 
activities  in  any  building  which  is 
eligible  for  assistance  under  the 
Institutional  Conservation  Program; 


(5)  Subject  to  paragraph  (e)(6)  of  this 
section,  a  State  may  use  a  variety  of 
financial  incentives  to  fund  purchases 
and  installation  of  materials  and 
equipment  under  this  paragraph 
including,  but  not  limited  to,  regular 
loans,  revolving  loans,  loan  buy-downs, 
and  rebates; 

(6)  The  following  mechanisms  are  not 
allowed  for  funding  the  purchase  and 
installation  of  materials  and  equipment 
under  this  paragraph: 

(i)  Direct  purchases  of  goods  and 
services  by  a  State  or  contractors  or 
others  working  for  the  State; 

(ii)  Rebates  for  more  than  50  percent 
of  the  total  cost  of  purchasing  and 
installing  materials  and  equipment 
(States  shall  set  appropriate  restrictions 
and  limits  to  insure  most  efficient  use  of 
rebates); 

(iii)  Grants; 

(iv)  Loan  guarantees;  and 

(v)  Any  otherwise  allowable  funding 
mechanism  if  the  contract  for  the 
purchase  and  installation  of  materials 
and  equipment  was  entered  into  before 
December  27, 1988;  and 

(7)  A  State  may  use  loan  repayments, 
including  any  interest,  only  for  activities 
which  are  included  in  the  State's 
approved  SECP  plan  or  supplemental 
plan. 

[FR  Doc.  88-29648  Filed  12-23-88:  8:45  am] 
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752. 50630 

753 50630 

Ch  7.  App.  B 50630 

Ch  7.  App.  D. 50rao 

Ch  7.  App.  J _.. 50630 

852 4861 5 

927 51277 

1602 51781 

1 632 51 781 

1 652 51 781 


1804..._.. 

1807. 

1808 

1809...._. 

1810 

1812 

181.3. 

1814. 

1815 

1816 

1817 

1819 

1823 

1825 


51340 

51340 

51340 

51340 

51340 

51340 

51340 

51340 

51340 

51340 

51340 


51340 

51340 

51340 

1827 51340 

1 828 51 340 

1833 51 340 

1 836 51 340 

1 837 51 340 

1 842 51 340 

1 848 51 340 

1 852 _ 51 340 

2801 49665 

2804 49665 

2806 49665 

2845 49665 

2852 49665 

PropOMd  nulM. 

28 48614 

203 49694 

219 49577 

226 49577 

252 49212,  49577.  49694 

1837 50047 


49CFR 

89 

92 

225 

385 


51237 

„..  51279 

48547 

50961 

386 50961 

393 49380 

396 49402,  49968 

571 .^9989.  50221 

840 491 51 

1011 49323 

1 140 49989,  51626 

1 1 52 49666 

Proposed  Ruiss: 

Ch.  II 49336 

1 73 49695 

209 49695 

225 48560 

571 50047,  50429 

1 056 „ 50270 
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SOCFR 

216 

50420 

642 

652. 

..49325.  51280 
50970 

658 

49992 

675 „ 

..49552.49994 

PrapoMd  RuIm* 

270 

51284 

UST  OF  PUBUC  LAWS 

Not*:  The  list  of  public  laws 
enacted  during  ttie  second 
session  of  the  100th  Congress 
has  been  completed. 
Last  List  November  30.  1988 
The  list  will  be  resumed  when 
bills  are  enacted  into  public 
law  during  the  first  session  of 
the  101st  Congress,  which 
convenes  on  January  3,  1989. 
It  may  t>e  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  Individual  pamphlet  form 
(referred  to  as  "sNp  laws") 
from  ttie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 


CFR  CHECKLIST 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printino 
Office.  ^ 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  whicfi  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595  00 
domestic,  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents.  Government  Printing  Offk» 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO     ' 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— Friday 
(except  holkJays). 
THte 


1,  2  (2  Reserved) 

3  (1987  Compikition  and  Parts  100  and  101) 

4 

5  Parts: 

1-699 

700-1 199 


Price       Revision  Date 


$10.00 
11.00 
14.00 

14.00 

15.00 

1200-6kI.  6  (6  Reserved) 1 1  .qo 

7  Parts: 

0-26 

27-45 

46-51 

52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 "■ 


15.00 

1 1 .00 

16.00 

23.00 

18.00 

22.00 

11 .00 

17.00 

22.00 

26.00 

1000-1059 15  00 

1060-1119 1200 

"20-1199 ZIIZ  nioo 

1200-1499 17  00 

1500-1899 9  50 

1900-1939 [IZI'IZ  1100 


1940-1949. 


21.00 


1950-1999 ,8  00 

2000-End 6.50 

•  11.00 

9  Parts: 

1-lW 19.00 

200-€nd ,7  00 

10  Parts: 

0-50 18.00 

51-199 14.00 

200-399 ,3  00 


13.00 
24.00 
10.00 

11.00 


400-499 

500-{nd.... 

11 

12  Parts: 

1-199 

200-219 loiro 

220-299 ,4.00 

300-499 ,3.00 

500-599 ,3  00 

600-tnd 12.00 

^3  20.00 
14  Parts: 

l-5» 21.00 

*0-139 19.00 


Jan. 

'Jan. 

Jan. 

Jan. 
Jan. 
Jan. 

Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 

Jan. 
Jan. 

Jan. 
Jan. 
*Jan. 
Jan. 
Jan. 


1,  1988 
1,  1988 
1,1988 

1,1988 
1,1988 
1,1988 

1,1988 
1,1988 
1,1988 
.1.1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1.1988 
1,1988 

1,  1988 
1,1988 

1,1988 
1,1988 
1,1987 
1,1988 
1,1988 


July  1, 1988 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jan. 
Jan. 


1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 

1,1988 
1,  1988 


9.50 
20.00 
12.00 


THto 

140-199 

200-1199 

1200-&d 

15  Parts: 

0-2W 10.00 

300-399 2000 

«»-End ,4:00 

16  Parts: 

0-1*9 12.00 

150-999 13.00 

1000-End 19  00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240^ 21.00 

18  Parts: 

1-K9 15.00 

150-279 1200 

280-399 13  00 

400-6id 9;oo 

19  Parts: 

1-199 27.00 

200-€nd 5.50 

20  Parts: 

1-399 12  00 

400-499 2300 

500-6id 25.00 

21  Parts: 

1-99 12.00 

100-169 „ 1400 

170-199 16.00 

200-299 5  00 

300-499 2600 

500-599 20.00 

*00-799 7.50 

800-1299 :  „  16  00 

1300-End 6.00 

22  Parts: 

1-299 „ 20.00 

300-&id 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9  50 

700-1699 1900 

1700-£nd 15.00 

25  24.00 

26  Parts: 

§5  1.0-1-1.60 13.00 

SS  1.61-1.169 23  00 

SS  1.170-1.300 „ 17  00 

SS  1.301-1.400 14  00 

S§  1.401-1.500 24  00 

§§  1.501-1.640 15  00 

§  S  1 .641-1.850 17.00 

§S  1.851-1.1000 28.00 

SS  1.1001-1.1400 16  00 

S  S  1 .  1401-&id 21 .00 

2-29 19.00 

30-39 14.00 

40-49 „ 13.00 

50-299 15.00 

300-499 15.00 

500-599 8  00 

600-£nd 6.00 

27  Parts: 

1-199 23.00 

200-End 13.00 

2«  25.00 


Vwvlsion  ObIs 

Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 

Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 

Jan.  1,  1988 
Jon.  1,  1988 
Jan.  1,  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1,1988 
1,1988 
1,1968 
1,1988 
1,1988 
1,  1988 
1,1988 
1,1988 
1,1988 


Apr.  1,  1986 
Apr.  1,  1988 
Apr.  1,  1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
'Apr. 
Apr. 


1,1988 
1,1988 
1,1988 
1,1988 
1,  1988 
1,1988 

1,1988 
1.1988 
1.1988 
1,  1988 
1,  1988 
1,  1988 
1,1988 
1,1988 
1.1988 
1.  1988 
1,1988 
1,1988 
1.1988 
1.1988 
1,  1988 
1,1980 
1,1988 


Apr.  1,  1988 
Apr.  1,  1988 
July  1,  1988 


VI 


Federal  Regster  /  Vol.  53.  No.  248  /  Tuesday.  December  27.  1988  /  Reader  Aids 


THte 


Price       RtvMonDsta 


29  Parts: 

0-99 17.00 

100-499 - 6.50 

500-899 24  00 

900-1899 11.00 

1900-1910 29.00 

1911-1925 8.50 

1926 10.00 

1927-6nd 23.00 

SOPartK 

0-199 20.00 

•200-699 - 12.00 

700-&td 18.00 


31 

0-199 13.00 

200-lnd 1*00 

32  Parts: 

1-39.  Vol.  1 15.00 

1-39,  Vol.  I 1900 

1-39,  Vol.  ■ 18-00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-Bid..-.. 16.00 

33  Parts: 

1-199 

200-M 


34  Parts: 

1-299 

300-399.... 

400-M 

35 

36  Parts. 

1-199 

200-M — 
37 

3<  Parts: 

0-17 

18-M....„. 
39 


27.00 

19.00 

20.00 

1 1 .00 

23.00 

9.50 

12.00 

„ „ 20.00 

13.00 

21.00 

19.00 

13.00 

40  Parts: 

1-51 21.00 

52  .„ 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 23.00 

150-189 18.00 

•190-299 24.00 

300-399 8.50 

400-424 22.00 

•425-699 ~ 21.00 

700-M 27.00 

41Ctiapt«rs: 

1,  1-1 10  1-10 13.00 

1, 1-1 1  to  Apprndw,  2  (2  Rosorrad) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 _ 9.50 

18.  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  *,  Ports  6-19  ..„ 13.00 

18,  Vol.  M,  Ports  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 12.00 

201-End 8.50 


July  1,1988 
Julyl.  1988 
July  1, 1987 
July  1.1988 
Julyl,  1988 
Julyl,  1968 
Julyl,  1988 
July  1. 1987 

Julyl,  1988 
Julyl.  1988 
Julyl,  1988 

Julyl.  1988 
July  1. 1987 

<  July  1, 1984 

«  July  1.1984 

«  July  1.1964 

July  1,  1987 

July  1, 1987 

July  1, 1987 

>  July  1,1986 

Julyl,  1988 

July  1, 1967 

Julyl,  1988 
July  1. 1987 

July  1. 1987 
July  1. 1987 
Julyl,  1987 
Julyl.  1988 

Julyl.  1988 
Julyl.  1988 
Julyl.  1988 

Julyl.  1967 
Julyl.  1968 
Julyl,  1988 

Julyl,  1967 
July  1, 1967 
July  1,1987 
Julyl.  1968 
Julyl,  1987 
July  1. 1987 
July  1. 1987 
July  1.  1987 
Julyl,  1988 
Julyl.  1987 
Julyl.  1988 
July  1.  1987 


•July 
■July 

•July 
•July 
•July 

•July 

•July 

•July 

•July 

•July 

•July 

Mi 

My 

Mi 

Mi 


1,1984 
1.1984 
1,1984 
1,1984 
1,1984 
1,1984 
1,1964 
1,1984 
1,1964 
1,1984 
1,1984 
1,1988 
1,  1987 
1,1988 
1,1987 


THIt 

42  Parts: 

1-60 

61-399.. 


15.00 
5.50 


40(M29 - 21.00 

430-fod 1*00 

43  Parts: 

1-999 15.00 

1000-3999 24.00 

4000-&id - 11.00 

44  18.00 

45  Parts: 

1-199 14.00 

200-499 „_ ~ "..-.  9.00 

500-1199 " 18.00 

1200-lBd MOO 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155.... 
156-165  ._ 
166-199.... 
200-499. 


_...  13.00 

__ 13.00 

7.00 

12.00 

12.00 

14.00 

„  13.00 

19.00 

500-&«d 10.00 


47Psrts: 

0-19..._ 

20-39 

40-69 

70-79 

80-6m1 


17.00 
21.00 
10.00 
17.00 
20.00 


48Chaf>tars: 

1  (Ports  1-51) 26.00 

1  (Parts  52-99) 16.00 

2  (Ports  201-251) - 1700 

2  (Ports  252-299) WOO 

3_6 17.00 

7-14 -••  24.00 

15-6id- 23.00 

49Parta: 

100-177™". 

178-199 — 

200-399 

400-999 — 


Price       R#vision  Dm# 


1000-1199. 
1200-EmI.... 


501 

1-199 

200-599.. 
600-M... 


10.00 
25.00 
19.00 
17.00 
22.00 
17.00 
18.00 

16.00 
12.00 
14.00 


Cnt  hdn  Olid  FMhgs  Aids.. 


Complefo  1988  OR  sM...„ 595. 

MicroliclM  CFR  Eormnn 

Conplolt  ttH  (oiw-limtinoahg) 125 

Coaiplalo  sat  (an*.|init  moling) 115 

Subscripiiaii  (moM  as  issuod) 185 

Subsoiptian  (moiod  as  issuod) 185 


Od.  1,  1987 
Oct.  1,  1987 
Oct.  1,  1987 
Od.  1,  1987 

Oct.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1. 1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1. 1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1.  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1.  1987 
Od.  1. 1987 
Od.  1,  1987 

Od.  1,  1987 
Od.  1, 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1.  1987 
Od.  1. 1987 

Od.  1.  1987 
Od.  1.  1987 
Od.  1,  1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1. 1987 
Od.  1. 1987 

Od.  1,  1987 
Od.  1.  1987 
Od.  1. 1987 


28.00  Jon.  1,  1988 

00  1988 


■  BwauM  ni*  3  b  «  ommI  comiiihilien,  Mh  vehmt  and  ol 
o  immg—il  nHmwuM  touro. 

*Ne  aiiMdMMls  to  Ml  vdwM  wm  pramulgaMd  duriag  Ha 
31. 1987.  Tkt  CFR  vohMW  issMd  Jmmty  1,  I9fl7.  limM  bt 

*  N»  MMiaMnit  to  dik  « 
31.  NaS.nwORvolMMiMMdaiofAp'.  1.  1980,  ihauUh* 

«llN  July  1,  1985  •Msa  of  32  CFR  Ports  1-189  cMtaiM  o 
iodutiM.  For  *t  Ml  t«d  •!  Hw  IMmm  AcquiMlion  RtguMom  i 
Maw  CFR  vokmits  issiwd  01  ol  July  1. 1984.  ceMoining  KioM  ports 

*tto  onMHdMnls  to  iWi  vahMW  w««  proimilgaMd  during  tin 
30.  t98S.1htCFRvaliaMbsMdaioiJuly  1,  1986.  should  to 

•Tlw  July  1. 1985  •dWoa  oi  41  CFR  Oiopitn  1-100  contains  a 
49  indMivt.  For  dw  M  met  of  pr«cur«nMl  roguMons  in  OiopNrs 
CFR  volunws  Issuod  OS  o(  Julyl.  1984  containing  dw  dwptors. 


00  1984 

00  1985 

00  1967 

.00  1988 

.75  1988 

provious  volunws  should  to 
Jan.  1.  1987  to  Doc 


war*  pronwigalad  during  dwporiad  Apr  1.  19eOMMorch 


not*  only  tor  Ports  1-39 
•  Parts  1-39,  consult  dw 


poriodJuty  1.  1986loJun* 


nolo  only  for  Oioplora  1  to 
1  to  49.  censuh  Ito  oltvon 


.     I:        1 

•         1  •  . 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  sn  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 


Publication  Order  Form 

Order  processing  code:      6450  ' 

I I    I  t^^   please  send  me  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1988/89  at  $20.00  per 

copy.  S/N  069-000-00015-1. 

1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/89.  After  this  date,  please  call  Order  and  Information 

Desk  at  202-783-3238  to  verify  prices.  ,     ,     r 

Please  Type  or  Print  3.  Please  choose  method  of  payment: 


(Company  or  personal  name) 


(Additional  address/attention  line) 


I  I  Check  payable  to  the  Superintendent  of  Documents 
I  I  GPO  Deposit  Account  I  I  I  I  1  I  I — \~\ — I 
I     1  VISA,  or  MasterCard  Account 


(Street  address) 


(City,  State,  ZIP  Code) 

(  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


(Rrv  8  8*1 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9325 


^^^^m 


^^'*"'-»-^^ikA 
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Briefings  on  How  To  Use  the  Federal  Register — 
For  information  on  briefings  in  Washington,  DC  and  Los 
Angeles,  CA,  see  announcement  on  the  inside  cover  of 
this  issue.  ~ 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat  50a  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Ekicuments,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
availabte  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
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Agrlcutture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Food  and 
Nutrition  Service:  Forest  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Commerce  in  explosives: 
Explosive  materials  list,  52561 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 

products: 
Garbage 

Correction,  52576 

Army  Department 

NOTICES 

Meetings: 
Science  Board,  52471 

Blackstone  River  Valley  National  Heritage  Corridor 

NOTICES 

Meetings;  Sunshine  Act,  52574 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  52575 
(2  documents] 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board:  International  Trade 
Administration:  National  Oceanic  and  Atmospheric 
Administration;  Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
52453,  52454 
(4  documents) 

Committee  for  the  Implementation  of  Textfle  Agreemento 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Bangladesh,  52459 

China,  52460 

United  Mexican  States.  52461 

Yugoslavia,  52460 
Export  visa  requirements;  certification,  waivers,  etcj 

Turkey,  52462  ,. 

United  Arab  Emirates,  52463 
Textile  and  apparel  categories: 

Visa  arrangements  based  on  harmonized  system.  52464 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  52575 
(3  documents) 

Consumer  Product  Safety  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 

General  regulations,  52407 
Privacy  Act;  implementation.  52404 
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PROPOSED  RULES 

Applications  for  exemption  from  preemption,  52428 
Customs  Service 

RULES 

Foreign  trade  zones: 

Exportation  interpretation,  52411 
PROPOSED  RULES 
Air  conmierce: 
Aircraft  arriving  from  foreign  locations;  controlled 
substances  and  currency  reporting  requirements. 
52432 
NOTICES 

Textile  and  apparel  categories,  imported  products;  reporting 
guidelines,  52563 

Defense  Department  „...,.„ 

See  also  Army  Department  i,  ■■'■ 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Peer  Review  Organization  (PRO)  program.  52433    • 

Education  Department 

RULES 

Bilingual  education  and  minority  language  affairs: 

Refugee  children  transition  program,  52618  ~ 

Postsecondary  education: 
Perkins  loan,  college  work-study,  and  supplemental 
educational  opportunity  grant  programs — 
Family  contribution  schedule,  52578 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

52471 
Grants  and  cooperative  agreements;  availability,  etc:  '•  •    "• 

Indian  fellowship  program.  52472  '•  •    . 

Meetings: 
Fund  for  the  Improvement  and  Reform  of  Schools  and 

Teaching  Board,  52472 
Vocational  Education  National  Council,  52472        -  - 

"r-  ■ 

Employment  and  Training  Administration 

NOTICES  ..     ^ 

Adjustment  assistance:  -«.  . 

AIC/Martin  et  al.,  52522 

BHP  Petroleum  (Americas),  Inc.,  52526 

Burlington  Industries,  52526 

Guadalupe  Oil  &  Gas  Co.,  52526 

Loffland  Brothers  Co.,  52527 

LTV  Steel  Tubular  Products  Co..  52528 

Transamerican  Natural  Gas  Corp.,  52527 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and        '      - 
promulgation:  various  States: 
Kansas,  52439 
Ohio.  52442 
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Toxic  substances: 
Significant  new  uses — 
Mixture  of  1,3-benzenediamine,  2(or  4)-methyl-4,6(or 
2.6)-bi8(inethylthio]-.  52443 

Executive  Office  of  the  President 

See  Presidential  Documents;  Science  and  Technology  Policy 
Office 

Farm  Crecfflt  Administration 

RULES 

Farm  credit  system: 
Loan  policies  and  operations —  i 

Borrower  rights,  etc.;  correction,  52401  i 

NOTICES 
Meetings;  Sunshine  Act,  52574 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas 

Correction,  52576  j 

Transition  areas,  52401-52404 

(5  documents) 
PROPOSED  RULES 

Rulemaking  petitions;  summaty  and  disposition,  52428 
Transition  areas,  52427 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft — 
Part  23  airplanes;  equipment,  systems,  and  installations, 
52558 
Exemption  petitions;  summary  and  disposition,  52558 

Fodofal  CoiiNnunicatlofia  Coromission 

RULES  i 

Practice  and  procedure: 
Public  land  mobile  and  ceUuIar  lotteries:  applications, 
52425 
Radio  and  television  broadcasting: 
Broadcast  obscenity  and  indecency  prohibitions;  twenty> 
four  hour  per  day  enforcement,  52425 
PROPOSED  RULES 

Radio  services,  special:  < 

Private  land  mobile  services — 
Stolen  vehicles  recovery  systems,  52449 
Radio  stations;  tabic  of  assignments: 

Iowa.  52449 

Nevada,  52450 

New  York.  5250 

Ohio,  52451 

Oregon.  52451 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

52486 
Common  carrier  services: 

AT&T  depreciation  rates  and  amortizations,  52486 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interiocking 
directorate  filings,  etc.: 

Idaho  Power  Co.  et  al.,  52473 
Natural  gas  certificate  filings: 

Texas  Gas  Transmission  Corp.  et  al.,  52475 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Army  Department,  52479 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  52479 


Columbia  Gas  Transmission  Corp.,  52480 
Columbia  Gulf  Transmission  Co.,  52480 
Great  Lakes  Gas  Transmission  Co.,  52481 
Minnesota  Power  &  Light  Co..  52481,  52482 

(4  documents] 
Mississippi  River  Transmission  Corp.,  52482 
Northwest  Pipeline  Corp..  52483 

(3  documents) 
Paiute  Pipeline  Co.,  52483,  52484 

(2  documents) 
Panhandle  Eastern  Pipe  Line  Co.,  52484.  52485 

(3  documents) 
South  Georgia  Natural  Gas  Co.,  52485 
Texas  Eastern  Transmission  Corp.,  52485 
United  Gas  Pipe  Line  Co.,  52486 

Federal  Maritima  Commission 

PROPOSED  RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Agreements  subject  to  Shipping  Act  of  1984;  conference 
and  joint  service/consortium  agreements;  definitions, 
52448 
NOTICES 
Agreements  filed,  etc.,  52488 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Union  Pacific  Railroad  Co.,  52559 

Fodaral  Reserve  System    '/'. 

NOTICES 

Federal  Open  Market  Comnuttee: 

Federal  Reserve  Bank  presidents;  start  of  terms  oi  office, 
52488  - 

Meetings;  Sunshine  Act  52574  .;.  { 

(2  documents) 
Applications,  hearings,  determinations,  etc: 

Banco  Naciona!  de  Mexico,  52488 

Belt  Alfred  L,  et  al.,  52488 

Exchange  Bancorp,  Inc.,  52489 

First  Community  Bank  Corp.  et  al.,  52489 

National  Bank  of  Washington,  52489 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 
Residential  energy  sources:  representative  average  unit 
energy  costs,  52405 
Prohibited  trade  practices: 
New  York  State  Chiropractic  Association,  52405 
Pacific  Resources,  Inc..  52405 

Fish  and  WNdllfe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc.,  52452 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  care  food  program — 
Adult  day  care  provision.  S2S84  •- ' 
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Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Indiana,  52454 

Louisiana 
Conoco,  Inc.,  crude  oil  refinery,  52455 

New  York 

Eastman  Kodak  Co.  manufactiuing  and  distribution 
facilities,  52456 
Texas 
Champlin  Refining  Co.  crude  oil  refinery,  52457 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pike  and  San  Isabel  National  Forests  and  Comanche  and 
Cimarron  National  Grasslands,  CO  and  KS,  52453 

General  Services  Administration 

RULES 

Federal  Information  Resources  Management  Regulation: 
Triennial  review  of  agency  administration  and  operation 
of  activities,  52423 

Health  and  Human  Services  Department 

See  Human  Development  Services  Office;  Inspector  General 
Office,  Health  and  Human  Services  Department 

Health  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 
Department 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 
Urban  development  action  grants — 
Small  cities  consortia,  52414 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
52509 

(2  documents) 
Grants  and  cooperative  agreements;  availability,  etc.: 

Comprehensive  homeless  assistance  plan,  52600 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc.;  order  of  succession — 
Atlanta,  52510 

Human  Development  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Head  Start  program,  52490 

Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Medicare  and  Medicaid  programs: 
Program  integrity;  fraud  and  abuse;  anti-kickback 
provisions 
Withdrawal.  52448 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office 


International  Trade  Administration 

NOTICES 

Committees;  establishment  renewal,  termination,  etc.: 
Caribbean  Basin  Business  Promotion  Council,  52458 

International  Trade  Commission 

NOTICES 

Import  investigations:  * 

Calcined  bauxite  proppants  from  Australia,  52512 
Carbon  steel  structural  shapes  from  Norway,  52513 
Cellular  mobile  telephones  and  subassemblies  from 

Japan, 52514 
Concealed  cabinet  hinges  and  mounting  plates,  52515 
Electrolytic  manganese  dioxide  itoxa  Greece  and  Japan, 

52516 
Industrial  belts  from  Israel  and  South  Korea,  52517 
Radial  ply  tires  for  passenger  cars  from  Korea,  52518 
Straight  knife  cloth  cutting  machines,  52519 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  52520 
Missouri  Pacific  Railroad  Co.,  52520 

Justice  Department 

See  also  Juvenile  Justice  and  Delinquency  Prevention 
Office;  Prisons  Bureau 

NOTICES 

Mariel  Cubans;  repatriation  review,  52520 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Missing  and  exploited  children's  assistance  program 
national  resource  center  and  clearinghouse,  52612 

Labor  Department 

See  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Utah,  52424 
NOTICES 
Meetings: 

Lakeview  District  Grazing  Advisory  Board,  52511 

National  Economic  Commission 

NOTICES 
Meetings,  52527 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 
Toyota  Motor  Corp..  52559 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 

Endangered  and  threatened  species,  52458 

Marine  mammals,  52458,  52459 
(3  documents) 
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National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations — 
Arizona  et  al.,  52511 


National  Science  Foundation 

NOTICES 

Agency  information  coUection  activities  under  OMB  review, 

52527 

(3  documents) 

j 
Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
BostCMi  Edison  Co.,  52528 
Cleveland  Electric  Illuminating  Co.,  52529 
Tennessee  Valley  Authority,  52530 
Meetings: 
Reactor  Safeguards  Advisory  Committee 
Proposed  schedule,  52531 
Meetings:  Sunshine  Act,  52575 

Operating  licenses,  amendments;  no  significant  hazards 
considerations:  biweekly  notices,  note:  Due  to 
technical  problems,  this  document  will  be  published  in 
the  issue  of  Friday,  December  30,  1988.  , 

Applications,  hearings,  determinations,  etc.: 
All  Chemical  Isotope  Enrichment,  Inc.,  52532,  52S33 

(2  documents] 
Minnesota  Mining  &  Manufacturing  Co.,  52534 
North  Carolina  State  University,  52535 
Omaha  Public  Power  District,  52536 

Occupational  Safety  and  Healtti  Administration 

RUUS 

State  plans;  development,  enforcement,  etc.: 
Virginia:  correction,  52415 

Patent  and  Trademaric  Office 

PROPOSED  RULES 

Practice  and  procedure: 
Disciplinary  proceedings;  administrative  remedies 
exhaustion,  52438 

i 
Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A,  B,  and  C:  positions  placed  or  revoked — 
Update.  52537 

Postal  Rate  Commission 

NOTICES  1 

Complaints  filed: 
Eufaula,  AL,  52539 

i 
Presidential  Documents  \ 

PROCLAMATKMS 

Special  observances: 
Commissioned  Corps  of  the  Public  Health  Service 

Centennial  Day,  National  (Proc.  5926),  52397 
Martin  Luther  King.  Jr.,  Day  (Proc.  5927).  52389 

Prisons  Bureau 

NOTICES 

Environmental  statements;  availability,  etc^ 
Taft  CA.  52522 


Reaaarch  and  Special  Programs  Administration 

RULES 

Aviation  proceedings: 
Foreign  and  U.S.  carriers;  traffic  and  capacity  statistics 
report;  service  segment  and  charter  data  collection; 
T-lOO  system  (Editorial  Note:  For  a  docimient  on  this 
subject,  see  Transportation  Department.] 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
National  Advisory  Committee  on  Semiconductors.  52538 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  coUection  activities  under  OMB  review, 

52539 
Securities: 

Uniformity  of  securities  marketplace  exemptions,  52550 
Self-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  52539 

American  Stock  Exchange.  Inc..  et  al..  52541 

Chicago  Board  Options  Exchange,  Inc.,  52542 

National  Securities  Clearing  Corp.,  52544,  52546 
(2  documents) 

New  York  Stock  Exchange,  Inc.,  52554 

Pacitic  Stock  Exchange,  Inc.,  52549 
Applications,  hearings,  determinations,  etc.: 

Daniels,  Richard  Alan.  52552 

First  Commercial  Separate  Account  A,  52553 

Piedmont  Income  Fund,  Inc.,  52555 

Union  Tank  Car  Co.,  52556 

Western  Reserve  Life  Assurance  Co.  of  Ohio  et  al.,  52557 

State  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary,  Oceans  and  International 
Environmental  and  Scientific  Affairs,  52558 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 
Special  categories  of  mining;  surface  mining  activities: 
underground  mining  activities,  etc.,  52433 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal  Railroad 
Administration;  National  Highway  Traffic  Safety 
Administration;  Research  and  Special  Programs 
Administration 

RULES 

Aviation  proceedings: 
Foreign  and  U.S.  carriers:  traffic  and  capacity  statistics 
report;  service  segment  and  charter  data  coUection; 
T-lOO  system.  52404 

Treasjry  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau;  Customs 

Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

&2S61 

(2  documents) 
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United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 

Art  of  Zen.  52570 

Cezanne:  The  Eariy  Years  (1859-1872),  52570 
Grants  and  cooperative  agreements:  availabihty,  etc.: 

Educational  exchanges  with  USSR,  Central  and  Eastern 
Europe,  and  Yugoslavia,  52570 

Veterans  Administration 

RULES 

Legal  Services,  General  Counsel;  organizations. 

representatives,  attorneys,  and  agents  recognition. 
52416 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  52578 

Part  III 

Department  of  Agriculture,  Food  and  Nutrition  Service, 
52584 

Part  IV 

Department  of  Housing  and  Urban  Development,  52600 

PartV 

Department  of  Justice,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  52812 

Part  VI 

Department  of  Education,  52618 


Reader  Aids 

Additional  information,  including  a  list  of  public 
jaws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  5928  of  December  23.  1988 

National  Commissioned  Corps  of  the  Public  Health  Service 
Centennial  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  January  4,  1989,  the  members  of  the  Commissioned  Corps  of  the  United 
States  Public  Health  Service  celebrate  a  century  of  service  to  Americans  and 
to  all  mankind.  The  rest  of  us  can  join  in  this  celebration  as  well,  to  express 
our  thanks  and  pride  at  their  successes  over  the  past  100  years. 

Those  successes  have  been  notable.  They  include  playing  a  key  role  in  many 
breakthroughs  in  health  care;  battling  diseases  such  as  smallpox,  tuberculosis, 
and  pellagra;  developing  vaccines;  performing  with  efficiency  and  courage 
during  emergencies,  epidemics,  and  similar  situations;  and  working  in  fields 
such  as  disease  control  and  prevention,  research,  environmental  intervention, 
and  health  care  delivery  and  program  management. 

Commissioned  Corps  members'  broad  training  and  experience  make  them  an 
effective  team  of  medical  and  health  experts.  The  Corps  offers  health  care  for 
American  Indians,  Native  Alaskans,  the  Coast  Guard,  the  Merchant  Marine, 
and  the  Bureau  of  Prisons  and  helps  provide  consumer  protection. 

Every  member  of  the  Commissioned  Corps,  past  and  present,  deserves  the 
heartfelt  congratulations  of  the  American  people  for  outstandirig  accomplish- 
ment in  public  health.  That  is  a  debt  we  should  be  only  too  happy  to  pay.  on 
the  centennial  of  the  Corps  and  always. 

The  Congress,  by  Public  Law  100-652.  has  designated  January  4,  1989,  as 
"National  Commissioned  Corps  of  the  Public  Health  Service  Centennial  Day" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  event. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  January  4,  1989.  as  National  Commissioned 
Corps  of  the  Public  Health  Service  Centennial  Day,  and  I  call  upon  all 
Americans  to  observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteentli. 
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Presidential  Documents 

Proclamation  5927  of  December  23,  1988 
Martin  Luther  King,  Jr.,  Day,  1989 


•  / 
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(FR  Doc.  88-3*1034 
Filed  12-27-88:  lass  am) 
Billing  code  319»-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  January.  America  celebrates  a  national  holiday  in  honor  of  the  birth- 
day of  the  Reverend  Doctor  Martin  Luther  King,  Jr.  We  do  so  in  memory  of  a 
man  who  asked  to  be  recalled  by  his  countrymen  not  for  any  earthly  honors 
he  had  won  but  as  "a  drum  major  for  justice."  That  title  he  deemed  greater 
than  any  other  because  earning  it  would  mean  that  he  had  not  lived  his  life  in 
vain. 

Today.  America  does  remember  Dr.  King  as  a  drum  major  for  justice,  as  a 
giant  whose  life  was  far  from  being  in  vain.  In  a  sermon  on  the  eve  of  his 
assassination,  he  surely  described  his  own  mission  when  he  asked,  "Who  is  it 
that  is  supposed  to  articulate  the  longings  and  aspirations  of  the  people  more 
than  the  preacher?  Somehow  the  preacher  must  be  an  Amos,  and  say.  'Let 
justice  roll  down  like  waters  and  righteousness  hke  a  mighty  stream.*  "  Martin 
Luther  King.  Jr..  did  exactly  that  He  gave  eloquent  voice  and  powerful 
leadership  to  the  long-cherished  hopes  of  millions  as  he  headed  a  crusade  to 
end  bigotry,  segregation,  and  discrimination  in  our  land;  to  foster  equal 
opportunity:  and  to  make  universal  America's  promise  of  liberty  and  justice 
for  all. 

Dr.  King's  work  is  not  done,  but  neither  is  his  witness  stilled.  He  urged  again 
and  again  that  all  of  us  come  to  love  and  befriend  one  another,  to  live  in 
brotherhood  and  reconciliation,  to  nourish  each  and  every  individual's  dignity 
and  self-respect.  We  must  reaffirm  in  every  generation  the  lessons  of  justice 
and  charity  that  Dr.  King  taught  with  his  unflinching  determination,  his 
complete  confidence  in  the  redeeming  power  of  love,  and  his  utter  willingness 
to  suffer,  to  sacrifice,  and  to  serve.  We  must,  and  we  can.  all  be  drum  majors 
for  justice.  That  is  our  duty  and  our  glory  as  Americans.  On  Martin  Luther 
King.  Jr.,  Day  and  every  day  let  us  unite  in  prayer  and  promise  to  be  true  to  the 
American  Dream  he  loved  and  renewed. 

By  Public  Law  98-144.  the  third  Monday  in  January  of  each  year  has  been 
designated  as  a  public  holiday  in  honor  of  the  "Birthday  of  Martin  Luther  King, 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  Monday,  January  16, 1989.  as  Martin 
Luther  King,  Jr.,  Day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

Loan  Policies  and  Operations 

agency:  Farm  Credit  Administration. 
ACTION:  Final  rule;  correction. 

sjmmary:  The  Farm  Credit 
Administration  (FCA)  is  correcting  a 
Typographical  error  in  the  final  rule 
which  amended  the  regulation  relating 
To  borrower  rights.  The  final  rule 
appeared  in  the  Federal  Register  on 
September  14, 1988  (53  FR  35427). 
tFFECTlvi  date:  October  14, 1988. 
f  OR  FURTHER  INFORMATION  CONTACT 
\ndrea  J.  Call,  Senior  Attorney.  Office 
of  General  Counsel.  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090.  (703)  883-4020.  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  In  typing 

the  rinal  rule  for  submission  to  the 
Federal  Register,  two  typographical 
errors  were  inadvertently  made  in  the 
amended  language  of  S  614.4522  (53  FR 
35456). 

PART  614-LOAN  POUCIES  AND 
OPERATIONS 

1.  Section  614.4522.  Subpart  N, 
paragraphs  (c)(2)  and  (c)(3)  are  correctly 
added  to  read  as  follows: 

Subpart  N— Loan  Sarvidng 
Requlramcnts;  Stat*  Agricultural  Loan 
Madiatlon  Programa;  Right  of  Firat 
Rafuaal 


S  614.4522    Right  of  firM  refusal 

(c)  *  *  • 

(2)  Shall  accept  an  offer  from  the 
previous  owner  to  purchase  the  property 
at  the  appraised  value,  within  15  days 
after  the  receipt  of  such  offer,  and  sell 
the  property  to  the  previous  owner,  if 


the  offer  was  received  within  30  days  of 
the  notification  required  in  paragraph 
(c)(1)  of  this  section. 

(3)  Shall  consider  an  offer  from  a 
previous  owner  to  purchase  the  acquired 
property  at  a  price  less  than  the 
appraised  value,  if  the  offer  was 
received  within  30  days  of  the 
notiFication  required  in  paragraph  (c)(1) 
of  this  section.  Notice  of  the  decision  to 
accept  or  reject  such  offer  must  be 
provided  to  the  previous  owner  within 
15  days  of  receipt  of  such  offer.  If  the 
institution  rejects  such  an  offer,  the 
institution  may  not  sell  the  property  to 
any  other  person. 
***** 

Date:  December  22, 1988. 
David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  88-29857  Filed  12-27-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  Number  88-ACE-17] 

Alteration  of  Transition  Area; 
Pocahontas,  lA 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnow;  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  Pocahontas.  Iowa, 
transition  area  by  deleting  therefrom  the 
1.200-foot  airspace  designation.  Since 
the  Iowa  transition  area  already 
provides  for  that  airspace,  it  is 
superfluous  to  repeat  it  in  the 
Pocahontas,  Iowa,  transition  area 
description. 

EFFECnvi  DATE:  0901  u.t.c.  June  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist, 
Tragic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACB-540, 
FAA,  Central  Region,  601  East  12th 
Street  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  UffORMATKMl: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  alter  the  transition  area  at 
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Pocahontas,  Iowa.  This  transition  area 
presently  includes  a  1.200-foot  airspace 
description.  Since  the  Iowa  transition 
area  already  provides  for  that  airspace, 
it  is  unnecessary  to  have  it  reiterated  in 
the  Pocahontas,  Iowa,  transition  area 
designation.  Accordingly,  action  is  taken 
herein  to  make  this  deletion.  Since  this 
rulemaking  action  eliminates  a 
redundancy,  does  not  require  charting 
changes,  and  decreases  the  size  of  the 
transition  area,  notice  and  public 
procedure  hereon,  under  5  U.S.C.  553(b), 
are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — ( I )  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1379);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(sl.  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  Januaiy  12, 1963^  14 
CFR  11.60. 

{71.181    [AmMMledl 

2.  By  amending  {  71.181  as  follows: 
Pocahontas.  Iowa  [Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  Pocahontas  Municipal  Airport  (lat 
42*44'45'N..  long.  94*38'4S'W.):  within  3  mUea 
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each  side  of  the  280*  bearing  ^m  the 
Pocahontas  Municipal  Airport,  extending 
from  the  S-mile  radius  to  8  miles  west  of  the 
airport;  within  2  miles  each  side  of  the  116* 
bearing  from  the  Pocahontas  Municipal 
Airport  extending  from  the  5-mile  radius  to  6 
miles  southeast  of  the  airport. 

This  amendment  becomes  effective  at 
0901  u.t.c.  June  1, 1969. 

Issued  in  Kansas  City,  Missouri,  on 
December  13, 1968. 
Billy  G.  Paacock. 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  88-29680  Filed  12-27-68: 8:45  am] 

MUJNO  COOK  OW-U-M 


14  CFR  Part  71 

[Airspace  Docket  No.  89-ACE-18] 

Alteration  of  Transition  Area;  Sioux 
City.lA 

AOBICV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  transition  area  at 
Sioux  City,  Iowa.  The  Sioux  City,  Iowa. 
Municipal  Airport  is  being  renamed  to 
Sioux  Gateway  Airport.  Accordingly, 
the  transition  area  description  is  being 
altered  to  reflect  this  name  change. 
EFFECTIVE  DATE:  0901  u.t.c,  June  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-540, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  to  alter 
the  transition  area  at  Sioux  City,  Iowa. 
The  Sioux  City,  Iowa.  Mimicipal  Airport 
is  being  renamed  the  Sioux  Gateway 
Airport.  Accordingly,  alteration  of  the 
Sioux  City  transition  area  description  is 
necessary  to  reflect  this  name  change. 
Since  this  action  is  not  significant,  is 
minor  in  nature,  and  imposes  no 
additional  burden  on  any  person,  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  eunendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore— (1)  Is  not  a  "mafor 
rule"  under  Bxecvtlve  Order  12291:  (2)  is 
not  a  "significaBt  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  hi  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autliotity:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1963):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  By  amending  Section  71.181  as 
follows: 

Sioux  City,  Iowa  [Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  19-mile  radius 
of  Sioux  Gateway  Airport  (lat.  42*2403'  N., 
long.  96*2255'  W.):  within  5  miles  southwest 
and  9V^  miles  northeast  of  the  Sioux  City 
VORTAC  140*  radial,  extending  from  the  19- 
mile  radius  area  to  24  V^  miles  southeast  of 
the  VORTAC:  within  4^^  miles  southwest 
and  914  miles  northeast  of  the  Sioux  City  ILS 
localizer  northwest  and  southeast  courses, 
extending  from  the  19-mile  radius  area  to 
24 Vi  miles  southeast  of  the  OM:  within  4V^ 
miles  northeast  and  11  Vi  miles  southwest  of 
the  Sioux  City  VORTAC  320*  radial, 
extending  from  the  VORTAC  to  35  miles 
northwest  of  the  VORTAC. 

This  amendment  becomes  effective  at 
0901  u.t.c.  June  1, 198a 

Issued  in  Kansas  City.  Missouri,  on 
December  13. 188& 
BiUy  G.  Paacock. 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  88-29679  Filed  12-27-88;  8:45  am] 
BNXMe  coec  4Sie-i»4i 


14  CFR  Part  71 

[Airspace  Docket  NumlMr  88-ACE-1SI 

Alteration  Of  Transition  ArM; 
lA 


AOENCv:  Federal  Aviation 
Administi-atioo  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  The  nature  of  this  Federal 
action  is  to  alter  the  Dubuque,  Iowa, 
transition  area  by  deleting  therefrom  the 
1,200-foot  transition  area  designation. 
Since  the  Iowa  transition  area  already 
provides  for  that  airspace,  it  is 
superfluous  to  repeat  it  in  the  Dubuque. 
Iowa,  transition  area  description. 

EFFECTIVE  DATE:  0901  U.t.C.,  June  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division,  ACE-540, 
FAA.  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
telephone  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  alter  the  transition  area  at  Dubuque, 
Iowa.  This  transition  area  presently 
includes  a  1,200-foot  airspace 
description.  Since  the  Iowa  transition 
area  already  provides  for  that  airspace, 
it  is  unnecessary  to  have  it  reiterated  in 
the  Dubuque,  Iowa  transition  area 
designation.  Accordingly,  action  is  taken 
herein  to  make  this  deletion.  Since  this 
rulemaking  eliminates  a  redundancy, 
does  not  require  charting  changes,  and 
decreases  the  size  of  the  transition  area, 
notice  and  public  procedure,  under  5 
U.S.C.  553(b),  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiffcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antiupated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas. 

Adoption  of  the  AiaaadnMot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 


1 1  a  IMii 
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PART  71~DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  By  amending  {  71.181  as  follows: 

Dubuque,  Iowa    (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8V4-mile 
radius  of  the  Dubuque  Municipal  Airport  (lat. 
42°24'10"  N.,  long.  90'42'32"  W.);  and  wthin  3 
miles  on  either  side  of  the  Dubuque  VORTAC 
321°  radial,  extending  from  the  VORTAC  to  8 
miles  northwest  of  the  airport  reference 
point:  and  within  3^  miles  on  either  side  of 
the  Dubuque  VORTAC  131*  radial,  extending 
from  the  VORTAC  to  15  V4  miles  southeast  of 
the  airport  reference  point. 

This  amendment  becomes  effective  at 
0901  u.t.c.  June  1, 1989. 

Issued  in  Kansas  City,  Missouri,  on 
December  13, 1988. 
Billy  G.  Peacock. 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  88-29681  Piled  12-27-88: 8:45  am] 

BILUNQ  COOC  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  Number  88-ACE-14] 

Alteration  of  Transition  Area— 
Clarinda.lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
Action  is  to  alter  the  Clarinda,  Iowa, 
transition  area  by  deleting  therefrom  the 
1,200-foot  airspace  designation.  Since 
the  Iowa  transition  area  already 
provides  for  that  airspace,  it  is 
superfluous  to  repeat  it  in  the  Clarinda, 
Iowa,  transition  area  description. 
EFFECTIVE  DATE:  0901  U.t.C.  June  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Trafffc  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  428-3408. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 


to  alter  the  transition  area  at  Clarinda. 
Iowa.  This  transition  area  presenUy 
includes  a  1,200-foot  airspace 
description.  Since  the  Iowa  transition 
area  already  provides  for  that  airspace, 
it  is  unnecessary  to  have  it  reiterated  in 
the  Clarinda,  Iowa,  transition  area 
description.  Accordingly,  action  is  taken 
herein  to  make  this  deletion.  Since  this 
rulemaking  eliminates  a  redundancy, 
does  not  require  charting  changes  and 
decreases  the  size  of  the  transition  area, 
notice  and  public  procedure  hereon, 
under  5  U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certihed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  hi  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

971.181    [Amended] 

2.  By  amending  S  71.181  as  follows: 
Oariods,  Iowa  [Ravised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Schenck  Field  (lat.  40*43'30'  N.,  long. 
05*01 '30"  W.):  within  3  miles  each  side  of  the 
169*  bearing  from  Clarinda  Municipal  Airport 
extending  from  the  S-mile  radius  to  8  miles 
south  of  the  airport. 

This  amendment  becomes  effective  at 
0901  u.t.c.  June  1. 1989. 


Issued  in  Kansas  City,  Missouri,  on 
December  13. 1988. 

Billy  G.  Peacock, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  88-29682  Filed  12-27-88;  8:45  am) 
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14  CFR  Part  71 

(Alrtpace  Docket  Number  88-ACE-16] 

Alteration  of  Transition  Araa;  Fort 
Dodg«,IA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  alter  the  Fort  Dodge,  Iowa, 
transition  area  by  deleting  therefrom  the 
3,500-foot  airspace  designation.  Since 
the  Iowa  transition  area  already 
provides  for  that  airspace,  it  is 
superfluous  to  repeat  it  in  the  Fort 
Dodge,  Iowa,  transition  area  description. 
EFFECnvE  date:  0901  u.t.c.,  June  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region.  601  East  12th 
Street  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  Part  71)  is 
to  alter  the  transition  area  at  Fort 
Dodge,  Iowa.  This  transition  area 
presentiy  includes  a  3,500-foot  airspace 
description.  Since  the  Iowa  transition 
area  already  provides  for  that  airspace, 
it  is  unnecessary  to  have  it  reiterated  in 
the  Fort  Dodge,  Iowa,  area  description. 
Accordingly,  action  is  taken  herein  to 
make  this  deletion.  Since  this 
rulemaking  eliminates  a  redundancy, 
does  not  require  charting  changes,  and 
decreases  the  size  of  the  transition  area, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
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routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authcHity 
delegated  to  me.  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 

PART  71— DEStCrUTION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C  1348(a),  13S4(a).  1510; 
Executive  Orda- 10854;  49  U.S.&  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1983]:  14 
CFR  11.89. 

S71.1t1    [AffltndMl] 

2.  By  amending  5  71.181  as  follows: 
Fort  Dodge.  Iowa  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Fort  Dodge  Municipal  Airport  (lat 
42*33'06'  N..  long.  94*1110'  W.). 

This  amendment  becomes  effective  at 
0901  u.t.c.  June  1, 1989. 

Issued  in  Kansas  City,  Missouri,  on 
December  13, 1988. 

Billy  C.  Peacock, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  88-29883  Filed  12^-27-68;  8:45  am]^ 
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Reeearcfi  and  Special  Progranis 
Adinlnistratlon 

14  CFR  Parts  217  and  241 

[Docket  No.  449M;  Amendment  No.  217-2; 
241-57] 

[RIN  2137-AAS7, 2137-AB011 

Aviation  Economie  Regulationa; 
Report  of  Traffic  and  Capacity 
Statistics;  Colection  of  Service 
Segment  and  Charter  Data;  ttie  T-100 
System." 

aqency:  Research  and  Special  l^rograms 
Administration.  Office  of  the  Secretary. 
DOT. 

action:  Notice  of  suspension  of 
effective  date  for  foreign  air  carriers  and 
clariflcation  of  effective  date  for  U.S.  air 
carriers. 

summary:  The  Department  is 
suspending  the  January  1. 1989,  effective 


date  of  the  T-lOO  system  final  rule  (Part 
217)  published  in  the  Federal  Regbter  on 
November  16, 1988  (53  FR  48284)  which 
pertains  to  foreign  air  carriers,  in  order 
for  the  Department  to  consider  petitions 
for  reconsideration.  The  Department 
clarifies  that  the  amendments  to  Part 
241  as  published  November  16, 1988  are 
effective  January  1, 199a 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Bri^t  or  Ridbard  King,  Office  of 
Aviation  Information  Management, 
DAI-10,  Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  (202)  366-4384, 
or  366-4375.  respectively. 

SUPFLEMBfTARV  INFORMATION:  The 
Department  has  received  individual 
petitions  for  reconsideration  of  the  final 
rule  from  Air  Canada  and  Thai  Airways 
International  Limited,  and  a  joint 
petition  from  Air  Canada,  Air  Jamaica 
Limited,  Balair  Ltd.,  Cathay  Pacific 
Airways  Limited,  Lloyd  Aereo 
Boliviano,  SA,  and  Philippine  Airlines; 
Among  other  things,  the  petitioners  state 
that  the  January  1, 1989  date  for  the  T- 
100  system  is  impractical,  and  they  cite 
their  inability  to  comply.* 

The  Department  is  suspending  the 
effective  date  of  the  final  rule  for  all 
foreign  air  carriers  pending  review  of 
the  petitions  for  reconsideration  on  their 
merits.  Pursuant  to  14  CFR  302.38  and  49 
CFR  Part  5,  these  petitions  will  be 
considered  as  requests  for  the  repeal  or 
amendment  of  a  rule.  A  Federal  Register 
notice  wiU  be  published  to  advise  the 
industry  of  DOTs  action  on  the 
petitions.  Until  the  Department  issues  a 
final  determination,  the  foreign  air 
carriers  are  reminded  to  continue  filing 
Form  217  "Report  of  Civil  Aircraft 
Charters  Performed  by  U.S.  Certificated 
and  Foreign  Air  Carriers." 

Therefore,  the  effective  date  for 
foreign  air  carriers  of  January  1, 1989,  on 
53  FR  46284  is  suspended.  A  new 
effective  date  will  be  aitablished  in  a 
subsequent  notice. 

Issued  in  Washington,  DC  on  December  22. 
198& 

M.  Cynthia  Doaglass, 

Administrator,  Research  and  Special 
Programs  Administration,  DOT. 

[FR  Doc.  88-29801  Filed  12-27-88;  8:45  am] 

BtLUNQ  COOK  4nO-«>-M 


■  Yagoslav  Airlines  fiterf  a  waiver  request  with 
the  Director.  Office  of  Aviation  Information 
Management,  asking  for  immediate  relief  from 
repoHing  Form  41  Schedule  T-100(f>.  The  European 
Civil  Aviation  Conference  lent  a  letter  to  the 
Department  of  State  requeattng  deferral  of  the 
effective  data. 


COf«St>MER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1014 

Privacy  Act  Regulations;  Amendment 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  is  amending  its  Privacy  Act 
Regulations  to  accurately  reflect  its 
current  location  and  tnirrent  personnel 
assignments  pertaining  to  I^vacy  Act 
matters.  No  changes  in  substance  or 
procedure  are  involved. 

EFFECTIVE  DATE:  December  28, 1968. 

AOORCSSCS:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary, 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington.  DC 
20207,  telephone  301-492-6080. 

SUPPIf  MENTARY  INFORMATION:  Since 
this  rule  relates  solely  to  internal  agency 
management,  pursuant  to  5  U.S.C. 
553(b),  notice  and  other  public 
procedures  are  not  required  and  it  is 
effective  immediately  upon  publication 
in  the  Federal  Register.  Further,  this 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  and,  thus,  is  exempt  from  the 
provisions  of  the  Act. 

List  of  Subjects  in  18  CFR  Part  1014 

Privacy. 

Accordingly,  Part  1014  is  amended  as 
set  forth  below. 

1.  The  authority  citation  for  Part  1014 
continues  to  read  as  follows: 

Authority:  Privacy  Act  of  1974  (5  U.S.C. 
5S2a). 

2.  Section  1014.3  is  amended  by 
revising  paragraphs  (a),  (c),  and  the 
introductory  text  of  paragraph  (d)  to 
read  as  follows: 

S  1014.3    Procadures  for  raquaata 
pertalnins  to  indtvlduai  records. 

(a)  Any  individual  may  request  the 
Commission  to  inform  him  or  her 
whether  a  particular  record  system 
named  by  the  individual  contains  a 
record  pertaining  to  him  or  her.  The 
request  may  be  made  by  mail  or  in 
person  during  business  hours  (8:30  a.m. 
to  5  p.m.)  to  the  Freedom  of 
Information/Privacy  Act  Officer,  Office 
of  the  Secretary,  Consimier  Product 
Safety  Commission,  5401  Westbard 
Avenue,  Bethesda,  Maryland  (mailing  - 
address:  Consumer  Product  Safety 
Commission,  Washington.  DC  20207.) 
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(c)  A  Commission  officer  or  employee 
or  former  employee  who  desires  to 
review  or  obtain  a  copy  of  a  personnel 
record  pertaining  to  him  or  her  may 
make  a  request  by  mail  or  in  person  at 
the  Division  of  Personnel's  Pit>cessing 
Unit  in  Room  337,  5401  Westbard 
Avenue,  Bethesda,  Maryland  (mailing 
address:  Consimier  Product  Safety 
Commission,  Washington.  DC  20207.) 

(d)  Each  individual  requesting  the 
disclosure  of  a  record  or  a  copy  of  a 
record  shall  furnish  the  following 
information  to  the  extent  luiown  with 
the  request  to  the  Freedom  of 
Information/Privacy  Act  Officer  or  to 
the  Division  of  Personnel's  Processing 
Unit,  as  applicable: 

*        *        *        •        • 

Dated:  December  22, 198& 
Sadye  E.  Dumi. 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  88-29780  Filed  12-27-88;  8:45  am] 

BUJJNQ  COOE  633»-01-«l 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[DM.  9210] 

New  York  State  Chiropractic 
Association;  Prohitiited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
New  York  State  Chiropractic 
Association  from  (inspiring  to  (x>erce 
higher  payments  for  chiropractors  from 
Group  Health  Inc.,  a  third-party  payer  of 
health  care  benefits,  through  mass 
departicipation. 

DATE:  Complaint  issued  September  9, 
1987.  Order  issued  November  11, 1988.' 
FOR  FURTHER  INFORMATION  CONTACT 
Jonathan  B.  Banks,  FTC/S-3115, 
Washington,  DC  20580.  (202)  326-2773. 
SUPPtfMENTARY  INFORMATION:  On 
Tuesday,  August  30, 1988,  there  was 
published  in  the  Federal  Register,  53  FR 
34776,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  New  York 
State  Chiropractic  Association,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 


■  Copiet  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commitsion's  Public 
Reference  Branch.  H-130,  eth  Street  A  Pennaylvanla 
Avenue,  NW..  Washington.  OC  20580. 


days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  trnd/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Boycotting  Seller-Suppliers:  S  13.302 
Boycotting  sellers-suppliers.  Subpart — 
Coercing  And  Intimidating:  {  13.345 
Competitors;  13.367  Members.  Subpart — 
Combining  Or  Conspiring:  S  13.384 
Combining  or  conspiring;  §  13.385  To 
boycott  seller-suppliers;  S  13.430  To 
enhance,  maintain  or  unify  prices; 
§  13.470  To  restrain  and  monopolize 
trade;  §  13.497  To  terminate  or  threaten 
to  terminate  contracts,  dealings, 
fi'anchises,  etc.  Subpart — Corrective 
Actions  And/Or  Requirements:  S  13.533 
Corrective  actions  and/or  requirements; 
S  13.533-20  Disclosures;  §  13.533-N-45 
Maintain  records;  S  13.533-45(k) 
Records,  in  general;  §  13.533-50 
Maintain  means  of  commimicafion; 
§  13.533-60  Release  of  general,  specific, 
or  contractual  constrictions, 
requirements,  or  restraints. 

List  of  Subjects  in  16  CFR  Part  13 

Chiropractors,  Trade  practices. 

(Authority:  Sec  8,  38  Stat  721;  15  U.S.C.  46. 

Interprets  or  apphes  Sea  5, 38  Stat  719,  as 

amended;  15  U.S.C  45) 

Donald  S.  Clark 

Secretary. 

(FR  Doc.  88-29888  Filed  12-27-88;  ft46  am) 
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16  CFR  Part  13 

[DM.9211] 

Pacific  Resources,  Inc^  Prohibited 
Trade  Practices,  and  Affirmative 
Correcttve  Actions 

AQENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfait 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things. 
Pacific  Resources.  Inc.  ("PRI"),  from 
acquiring,  without  prior  Commission 
approval,  any  substantial  Hawaiian 
wholesale  terminal  fitim  a  competitor  or 
ftt)m  entering  into  any  terminalling 
agreement  for  more  than  fifty  percent  of 
the  capacity  of  such  terminal. 


DATE:  Complaint  issued  November  25, 
1987.  Order  issued  November  4, 1968.* 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  J.  Nolan,  FTC/S-3302. 
Washington.  DC  20580.  (202)  326-2615. 

SUPPUEMENTARY  INFORMATION:  On 

Tuesday,  August  30, 1988,  there  was 
published  in  the  Federal  Register,  53  FR 
33142,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Pacific 
Resources,  Inc.,  for  the  purpose  of 
soliciting  pubhc  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  made  its  jtuisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  imder  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Acquiring  Corporate  Stock  Or  Assets: 
S  13.5  Acquiring  corporate  stock  or 
assets;  §  13.5-20  Federal  Trade 
Commission  Act.  Subpart — Corrective 
Actions  And/Or  Requirements:  {  13.533 
Corrective  actions  and/ or  requirements; 
§  13.533-45  Maintain  records;  S  13.533- 
45(k)  Records,  in  general;  {  13.533-50 
Maintain  means  of  commtmication; 
§  13.533-60  Release  of  general  specific 
or  contractual  constrictions, 
requirements,  or  restraints. 

List  of  Subjects  in  16  CFR  Part  IS 

Gas,  Oil,  Trade  practices. 

(Authority:  Sec  6,  38  SUt  721: 15  U.S.C  46. 

Interpret  or  apply  sec  5,  38  Stat  719,  as 

amended;  sec  7,  38  Stat.  731.  as  amended:  15 

U.S.C  45, 18) 

Donalds.  Clark 

Secretary. 

[FR  Doc.  88-29689  Filed  12-27-88;  8:45  am] 

■NJJNO  CODE  (TSO-OI-M 


16  CFR  Part  305 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  In 
labeling  and  Advertising  of  Consunter 
Appliances  Under  the  Energy  PoNcy 
and  Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 

summary:  The  Federal  Trade 
Commission's  Appliance  Labeling  Rule 
requires  that  the  table  in  S  305.9,  which 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-iaa  Sth  Street  ft  Pennsylvania 
Avenue.  NW..  Washington.  DC  2058a 
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sets  forth  the  representative  average 
unit  energy  costs  for  four  residential 
energy  sources,  be  revised  periodically 
on  the  basis  of  updated  information 
provided  by  the  Department  of  Energy 
("DOE"). 

This  notice  revises  the  table  to 
incorporate  the  latest  figures  for  average 
unit  energy  costs  as  published  by  DOE 
in  the  Federal  Register  on  December  7, 
1988. 

EFFECnvi  DATE  The  revised  Table  1  is 
effective  December  28, 1988.  The 
mandatory  dates  for  using  these  revised 
DOE  cost  figures  are  detailed  below. 

FOM  RIRTHER  INFORMATION  CONTACT. 

James  Mills,  202-328-3035  or  Neil  J. 
Blickman.  202-328-3038,  Attorneys, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Federal  Trade 
Commission  issued  a  final  Appliance 
Labeling  Rule  (44  FR  66466]  in  response 
to  a  directive  in  section  324  of  the 
Energy  Policy  and  Conservation  Act 
("EPCA"),  42  U.S.C.  6201  (1975).  The 
Appliance  Labeling  Rule  was 
subsequently  amended  on  December  10, 
1987  (52  FR  46888)  to  add  a  new 
category  of  appliances  to  the  Rule — 
central  air  conditioners  (which  includes 
heat  pumps).  The  rule  requires  the 
disclosure  of  energy  efficiency  or  cost 
information  on  labels  and  in  retail  sales 
catalogs  for  eight  categories  of 
appliances,  and  mandates  that  these 
energy  costs  or  energy  efficiency  ratings 
be  based  on  standardized  test 
procedures  developed  by  DOE.  The  cost 
and  efficiency  information  obtained  by 
following  the  test  procedures  is  derived 
by  using  the  representative  average  unit 
energy  costs  provided  by  DOE.  Table  1 


in  S  305.9  of  the  rule  sets  forth  the 
representative  average  unit  energy  costs 
to  be  used  for  all  requirements  of  the 
rule.  As  stated  in  S  305.9(b).  the  Table  is 
intended  to  be  revised  periodically  on 
the  basis  of  updated  information 
provided  by  DOE. 

On  December  7, 1988,  DOE  published 
the  most  recent  figures  for 
representative  average  unit  energy  costs 
(53  FR  49349).  Accordingly,  Table  1  is 
revised  to  reflect  these  latest  cost 
figures  as  set  forth  below. 

The  dates  when  use  of  the  figures  in 
Revised  Table  1  becomes  mandatory  in 
calculating  cost  disclosures  for  use  in 
reporting,  labeling  and  advertising 
products  covered  by  the  Commission's 
rule  and/or  EPCA  are  as  follows: 

For  1989  Submissions  of  Data  Under 
§305.8  of  the  Commission 's  Rule:  The 
new  cost  figures  must  be  used  in  all  1989 
submissions. 

For  Labeling  and  Advertising  of 
Products  Under  the  Commission's  Rule: 
Based  on  1989  submissions  using  the 
1989  DOE  cost  figures,  the  staff  will 
determine  whether  to  publish  new 
ranges.  Any  products  for  which  new 
ranges  are  published  must  be  labeled 
with  estimated  annual  cost  figiires 
calculated  using  the  1989  DOE  cost 
figures.  If  such  new  ranges  are 
published,  the  effective  date  for  labeling 
new  products  will  be  ninety  days  after 
publication  of  the  ranges  in  the  Federal 
Register.  Products  that  have  been 
labeled  prior  to  the  effective  date  of  any 
range  modification  need  not  be 
relabeled.  Advertising  for  such  products 
will  also  have  to  be  based  on  the  new 
costs  and  ranges  beginning  ninety  days 
after  pubUcation  of  the  new  ranges  in 
the  Federal  Register. 


Advertising  of  Products  Covered  by 
EPCA  but  not  by  the  Commission 's  Rule: 
Manufactiu-ers  of  products  covered  by 
section  323(c)  of  EPCA.  but  not  by  the 
Appliance  Labeling  Rule  (clothes  dryers, 
television  sets,  kitchen  ranges  and 
ovens,  humidifiers  and  dehumidifiers, 
and  space  heaters)  must  use  the  1989 
representative  average  unit  costs  for 
energy  in  all  representations  effective 
March  28, 1989. 

List  of  SubjecU  in  18  CFR  Fart  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

PART  305-tAMENDED] 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  305  is 
revised  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act,  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  U  05-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act,  (Pub.  L  100-12)  (1987).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988,  (Pub.  L  100-357)  1988, 
42  U.S.C.  6294:  section  553  of  the 
Administrative  Procedure  Act  5  U.S.C  553. 

2.  Section  305.9(a)  is  amended  by 
revising  Table  1  to  read  as  follows.  The 
introductory  text  of  (a)  is  republished 
for  the  convenience  of  the  reader. 

S  305.9    Representative  average  unit 
energy  costs. 

(a).  Table  1.  below,  contains  the 
representative  unit  energy  costs  to  be 
utilized  for  all  requirements  of  this  part. 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Four  Residential  Energy  Sources  (1989) 


Type  ol  energy 


Electridly 

Natural  Gas 

Nc.  2  heating  oil. 
Propane. 


In  common  terms 


7.70«/kWt)»» 

55.2«/tt>erm  •  or  SS.68/MCF  •■• 

S0.78/g«Hon '. 

S072/gallon  •...„ 


As  required  t>y  DOE  test  procedure 


$0.0770/kWh 

S0.00000552/Btu.. 
S0.00000562/Btu.. 
$0.00000788/Btu.. 


DoHars  per 
miilion  Btu* 


$22.57 
5.52 
5.62 
7J8 


■  Btu  stands  for  British  tt>ermal  unit 

*  kWh  stands  for  Kilowatt  hour. 
»1  kWti=3.412Btu. 

«1  therm  =100.000  Btu. 

*  MCF  stands  for  1,000  cubic  feet 

*  For  the  purposes  of  this  tab*e,  1  cubic  foot  of  natural  gas  has  an  energy  eouivalerK^e  ol  1 .029  Btu. 

*  For  the  purposes  of  this  taole,  1  gallon  of  No.  2  heatir^  oil  has  an  energy  equivalerK^e  of  138.690  Btu. 

*  For  this  purposes  ol  ttus  taOle,  1  gaUon  of  liquid  propane  has  an  energy  equn/alence  of  91.333  Btu. 
***** 

Donald  S.  CUrk, 

Secretary. 

[FR  Doc.  88-29687  Filed  12-27-88;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

f6  CFR  Part  1000 

Commiaaion  Organization  and 
Functiona 

aoency:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 


summary:  The  Consumer  Product  Safety 
Commission  is  amending  its  statement 
of  organization  and  fimctions  to  refiect 
editorial  and  address  changes  made 
since  the  changes  published  May  17. 
1988.  53  FR  17453. 

EFFECTIVE  DATE:  December  28, 1988. 

ADDRESS:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary. 
Washington,  DC  20207. 

POR  FURTHER  INFORMATION  CONTACT 

Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  telephone  301-492-0980. 
SUPPLEMENTARY  INFORMATION:  Since 

this  nde  relates  solely  to  internal  agency 
management,  pursuant  to  5  U.S.C. 
553(b).  notice  and  other  public 
procedures  are  not  required  and  it  is 
effective  immediately  upon  publication 
in  the  Federal  Register.  Further,  this 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  and,  dius,  is  exempt  from  the 
provisions  of  the  Act. 

List  of  Subjects  in  16  CFR  Part  1000 

Organization  and  functions 
(Government  agencies). 

Dated:  December  22. 198& 
SadyeE.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

Accordingly,  Part  1000  is  revised  to 
read  as  follows: 

PART  1000— COMMISSION 
ORGANIZATION  AND  FUNCTIONS 

1000.1  The  Commission. 

1000.2  Laws  administered. 
lOOOJ    Hotline. 

1000.4  Commission  addresses. 

1000.5  Petitions. 

1000.6  Commission  decisions  and  records. 

1000.7  Advisory  opinions  and 
interpretations  of  regulations. 

1000.8  Meetings  and  hearings:  public  notice. 

1000.9  Quorum. 

1000.10  The  Chairman  and  Vice  Chairman. 

1000.11  Delegation  of  functions. 

1000.12  Organizational  structure. 

1000.13  Directives  system. 


9CC* 

1000.14  OfRce  of  the  General  Counsel. 

1000.15  Office  of  Congressional  Relations. 

1000.16  Office  of  the  Secretary. 
100ai7  Office  of  Internal  Audit 

1000.18  Office  of  Equal  Employment 
Opportunity  and  Minority  Enterprise. 

1000.19  Office  of  the  Executive  Director. 

1000.20  Office  of  Program  Management  and 
Budget. 

lOOOJl    Office  of  Plarming  and  Evaluation. 

1000.22  Office  of  Information  and  Public 
Affairs. 

1000.23  Directorate  for  Epidemiology. 

1000.24  Directorate  for  Economic  Analysis. 

1000.25  Directorate  for  Engineering 
Sciences. 

1000.26  Directorate  for  Health  Sciences. 

1000.27  Directorate  for  Compliance  and 
Administrative  Litigation. 

100a2B    Directorate  for  Administi-atioa 
1000.29    Directorate  for  FieW  Operations. 
Authority:  U.S.C  552(a). 

S  1000.1    The  Conwnisskm. 

(a)  The  Consumer  Product  Safety 
Commission  is  an  independent 
regulatory  agency  which  was  formed  on 
May  14, 1973,  under  the  provisions  of  the 
Consumer  Product  Safety  Act  (Pub.  L 
92-573,  86  Stat.  1207,  as  amended  (15 
U.S.C.  2051,  et  seq.)).  The  purposes  of 
the  Commission  under  the  CPSA  are: 

(1)  To  protect  the  public  against 
imreasonable  risks  of  injury  associated 
with  consumer  products; 

(2)  To  assist  consumers  in  evaluating 
the  comparative  safety  of  consumer 
products; 

(3)  To  develop  uniform  safety 
standards  for  consumer  products  and  to 
minimize  conflicting  State  and  local 
regulations;  and 

(4)  To  promote  research  and 
investigation  into  the  causes  and 
prevention  of  product-related  deaths, 
illnesses,  and  injuries. 

(b)  The  Commission  is  composed  of 
five  members  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  terms  of  seven 
years. 

9  1000.2    Laws  administered. 

The  Commission  administers  five 
acts: 

(a)  The  Consumer  Product  Safety  Act 
(Pub.  L  92-573.  88  Stat.  1207,  as 
amended  (15  U.S.C.  2051,  et  seq.)). 

(b)  The  Flammable  Fabrics  Act  (Pub. 
L  90-189,  67  Stat.  111.  as  amended  (15 
U.S.C.  1191,  et  seq.)). 

(c)  The  Federal  Hazardous  Substances 
Act  (Pub.  L  86-613,  74  Stat.  380,  as 
amended  (15  U.S.C.  1281,  et  seq.)). 

(d)  The  Poison  Prevention  Packaging 
Act  of  1970  (Pub.  L  91-eOl.  84  Stat  1670, 
as  amended  (15  U.S.C  1471.  et  seq.}). 


(e)  The  Refrigerator  Safety  Act  of  1956 
(Pub.  L  84-030,  70  Stat  953. 15  U.S.C 
1211,  et  seq.)). 

S  1000.9    Hodine. 

(a)  The  Commission  operates  a  toll- 
free  telephone  Hotline  by  which  the 
public  can  communicate  with  the 
Commission.  The  number  for  use  in  all 
50  states  is  1-800-638-CPSC  (1-800-638- 
2772). 

(b)  The  Commission  also  operates  a 
toll-free  Hotline  by  which  deaf  or 
speech-impaired  persons  can 
communicate  by  teletypewriter  with  the 
Commission.  The  teletypewriter  ntmiber 
for  use  in  all  states  except  Maryland  is 
1-800-638-8270.  The  teletypewriter 
number  for  use  in  Maryland  is  1-800- 
492-8104. 

S  1000.4    Commission  addresses. 

(a)  The  principal  offices  of  the 
Commission  are  at  5401  Westbard 
Avenue.  Bethesda.  Maryland.  All 
written  communications  with  the 
Commission  should  be  addressed  to  the 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  unless  otherwise 
specifically  directed. 

(b)  The  Conunission  has  3  Regional 
Centers  which  are  located  at  the 
following  addresses  and  which  serve  the 
states  indicated: 

(1)  Central  Regional  Center.  230  South 
Dearborn  St,  Room  2944,  Chicago, 
Illinois  60604;  Alabama.  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Michigan,  Minnesota, 
Mississippi.  Missouri,  Nebraska,  North 
Dakota,  Ohio,  South  Dakota,  Tennessee, 
and  Wisconsin. 

(2)  Eastern  Regional  Center.  6  Worid 
Trade  Center,  Vesey  Street  Room  301. 
New  York,  New  York  10048; 
Connecticut  Delaware,  District  of 
Columbia,  Florida,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina, 
Pennsylvania,  Puerto  Rico.  Rhode 
Island,  South  Carolina,  Vermont 
Virginia,  West  Virginia,  and  Virgin 
Islands. 

(3)  Western  Regional  Center,  U.S. 
Customs  House,  555  Battery  St.,  Room 
415,  San  Francisco.  California  94111; 
Alaska;  American  Samoa,  Arizona, 
Arkansas,  California,  Colorado,  Guam. 
Hawaii,  Idaho,  Louisiana,  Montaha, 
Nevada,  New  Mexico,  Oregon.  Texas. 
Utah,  Washington,  and  Wyoming. 


§10003 

Any  interested  person  may  petition 
the  Commission  to  issue,  amend,  or 


MHHif 
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revoke  a  rule  or  regulation  by  submitting 
a  written  request  to  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207. 

§  1000.6    CommlsskMi  decisions  and 
records. 

(a)  Each  decision  of  the  Commission, 
acting  in  an  official  capacity  as  a 
coUegial  body,  is  recorded  in  Minutes  of 
Commission  meetings  or  as  a  separate 
Record  of  Commission  action.  Copies  of 
Minutes  or  of  a  Record  of  Commission 
action  may  be  obtained  upon  written 
request  from  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  or  may  be 
examined  in  the  public  reading  room  at 
Commission  headquarters.  Requests 
should  identify  the  subject  matter  of  the 
Commission  action  and  the  approximate 
date  of  the  Commission  action,  if 
known. 

(b)  Other  records  in  the  custody  of  the 
Commission  may  be  requested  in 
writing  from  the  Office  of  the  Secretary 
t'ursuant  to  the  Commission's 
Procedures  for  Disclosure  or  Production 
of  Information  under  the  Freedom  of 
Information  Act  (16  CFR  Part  1015). 

§  1000.7    Advisory  opinions  and 
interpretations  of  regulations. 

(a)  Advisory  opinions.  Upon  written 
request,  the  General  Counsel  provides 
writen  advisory  opinions  interpreting 
the  acts  the  Commission  administers. 
Advisory  opinions  represent  the  legal 
opinions  of  the  General  Counsel  and 
may  be  changed  or  superseded  by  the 
Commission.  Requests  for  issuance  of 
advisory  opinions  should  be  sent  to  the 
General  Counsel,  Consumer  Product 
Safety  Conunission,  Washington,  DC 
20207.  Requests  for  copies  of  particular 
previously  issued  advisory  opinions  or  a 
copy  of  an  index  of  such  opinions 
should  be  submitted  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 

(b)  Interpretations  of  regulations. 
Upon  written  request,  the  Associate 
Executive  Director  for  Compliance  and 
Administrative  Litigation  will  issue 
written  interpretations  of  Commission 
regulations  pertaining  to  the  safety 
standards  and  the  enforcement  of  those 
standards.  Interpretations  of  regulations 
represent  the  interpretations  of  the  staff 
and  may  be  changed  or  superseded  by 
the  Commission.  Requests  for  such 
interpretations  should  be  sent  to  the 
Associate  Executive  director  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission.  Washington.  DC  20207. 
Requests  for  interpretations  of 
administrative  regulations  (e.g..  Freedom 
of  Information  Act  regiilations)  should 


be  sent  to  the  Secretary.  Consumer 
Product  Safety  Conunission. 
Washington.  DC  20207. 

SlOOCa    Meetings  and  hearings^  public 
notice. 

(a)  The  Commission  may  meet  and 
exercise  all  its  powers  in  any  place. 

(b)  Meetings  of  the  Commission  are 
held  as  ordered  by  the  Commission  and. 
unless  otherwise  ordered,  are  held  at  the 
principal  office  of  the  Commission  at 
5401  Westbard  Avenue,  Bethesda. 
Maryland.  Meetings  of  the  Commission 
for  the  purpose  of  jointly  conducting  the 
formal  business  of  the  agency,  including 
the  rendering  of  official  decisions,  are 
generally  announced  in  advance  and 
open  to  the  public,  as  provided  by  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b]  and  the  Commission's 
Meetings  Policy  (18  CFR  Part  1012). 

(c)  The  Commission  may  conduct  any 
hearing  or  other  inquiry  necessary  or 
appropriate  to  its  functions  anywhere  in 
the  United  States.  It  will  publish  notice 
of  any  proposed  hearing  in  the  Federal 
Register  and  will  afford  a  reasonable 
opportimity  for  interested  persons  to 
present  relevant  testimony  and  data. 

(d)  Notices  of  Commission  meetings. 
Commission  hearings,  and  other 
Commission  activities  are  published  in  a 
Public  Calendar,  as  provided  in  the 
Commission's  Meetings  Policy  (16  CFR 
Part  1012). 

S  1000.9    Quorum. 

Three  members  of  the  Commission 
constitute  a  quorum  for  the  transaction 
of  business. 

1000.10    The  Ctiainnan  and  Vice  Ctialrnian. 

(a)  The  Chairman  is  the  principal 
executive  ofHcer  of  the  Commission  and. 
subject  to  the  general  policies  of  the 
Commission  and  to  such  regulatory 
decisions,  findings,  and  determinations 
as  the  Commission  is  by  law  authorized 
to  make,  he  or  she  exercises  all  of  the 
executive  and  administrative  functions 
of  the  Commission. 

(b)  The  Conunission  annually  elects  a 
Vice  Chairman  to  act  in  the  absence  or 
disabihty  of  the  Chairman  or  in  case  of 
a  vacancy  in  the  Office  of  the  Chairman. 

S  1000.11    Delagation  of  functions. 

Section  27(b)(9)  of  the  Consumer 
Product  Safety  Act  (15  U.S.C.  2076(b)(9)) 
authorizes  the  Commission  to  delegate 
any  of  its  fimctions  and  powers,  other 
than  the  power  to  issue  subpoenas,  to 
any  officer  or  employee  of  the 
Commission.  Delegations  are  published 
in  the  Commission's  Directives  System. 


S100ai2    Organizational  structure. 

The  Consumer  Product  Safety 
Commission  is  composed  of  the 
principal  units  listed  in  this  section. 

(a)  The  following  units  report  directly 
to  the  Chairman  of  the  Commission: 

(1)  Office  of  the  General  Counsel; 

(2)  Office  of  Congressional  Relations; 

(3)  Office  of  the  Secretary; 

(4)  Office  of  Internal  Audit; 

(5)  Office  of  Equal  Employment 
Opportimity  and  Minority  Enterprise; 

(6)  Office  of  the  Executive  Director. 

(b)  The  following  units  report  directly 
to  the  Executive  Director  of  the 
Commission: 

(1)  Office  of  Program  Management 
and  Budget; 

(2)  Office  of  Planning  and  Evaluation; 

(3)  Office  of  Information  and  Public 
Affairs; 

(4)  Directorate  for  Epidemiology; 

(5)  Directorate  for  Economic  Analysis; 

(6)  Directorate  for  Engineering 
Sciences; 

(7)  Directorate  for  Health  Sciences; 
(B)  Directorate  for  Compliance  and 

Administrative  Litigation; 

(9)  Directorate  for  Administration; 

(10)  Directorate  for  Field  Operations; 

§  1000.13    Directives  system. 

The  Commission  maintains  a 
Directives  System  which  contains 
delegations  of  authority  and 
descriptions  of  Commission  programs, 
policies,  and  procedures.A  complete  set 
of  directives  is  available  for  inspection 
in  the  public  reading  room  at 
Commission  headquarters. 

91000.14    Office  of  the  General  Counsel 

The  Office  of  the  General  Counsel 
provides  advice  and  counsel  to  the 
Commissioners  and  organizational 
components  of  the  Commission  on 
matters  of  law  arising  from  operations 
of  the  Commission.  It  prepares  the 
Commission's  legislative  program  and 
comments  on  relevant  legislative 
proposals  originating  elsewhere.  The 
Office,  in  conjunction  with  the 
Department  of  Justice,  is  responsible  for 
the  conduct  of  all  Federal  court  litigation 
to  which  the  Commission  is  a  party.  The 
Office  also  advises  the  Commission  on 
administrative  litigation  matters.  The 
Office  provides  final  legal  review  of  and 
makes  reconmiendations  to  the 
Commission  on  proposed  product  safety 
standards,  rules,  regulations,  petition 
actions,  and  substantial  hazard  actions. 
It  also  provides  legal  review  of  certain 
procurement,  personnel,  and 
administrative  actions  and  drafts 
documents  for  publication  in  the  Federal 
Register. 


§1000.15    Office  of  Congressional 
Relations. 

The  Office  of  Congressional  Relations 
is  the  principal  contact  with  the 
committees  and  members  of  Congress.  It 
peforms  liaison  duties  for  the 
Commission,  provides  information  and 
assistance  to  Congress  on  matters  of 
Commission  policy,  and  coordinates 
testimony  and  appearances  by 
Commissioners  and  agency  personnel 
before  Congress. 

§1000.16    Office  of  the  SMaetary. 

The  Office  of  the  Secretary  prepares 
the  Commission's  agenda,  schediiles  and 
coordinates  Commission  business  at 
official  meetings,  and  records,  issues, 
and  stores  the  official  records  of 
Commission  actions.  The  Office 
prepares  and  publishes  the  Public 
Calendar  under  the  Commission's 
Meetings  Policy.  The  Office  exercises 
joint  responsibihty  with  the  Office  of  the 
General  Counsel  for  the  interpretation 
and  application  of  the  Privacy  Act. 
Freedom  of  Information  Act  and  the 
Government  in  the  Sunshine  Act,  and 
prepares  reports  required  by  these  acts. 
It  issues  Commission  decisions,  orders, 
rules,  and  other  official  documents; 
including  Federal  Register  notices,  for 
and  on  behalf  of  the  Commission  and 
controls  the  use  of  the  Commission  seal. 
The  Office  supervises  and  administers 
the  dockets  of  adjudicative  proceedings 
before  the  Commission.  The  Office 
maintains  the  records  of  continuing 
guaranties  of  compliance  with 
applicable  standards  of  flammability 
issued  under  the  Flammable  Fabrics  Act 
(FFA)  which  are  filed  with  the 
Commission  in  accordance  with 
provisions  of  section  8(a)  of  the  FFA  (15 
U.S.C.  1197(a)).  Upon  request,  the  Office 
of  the  Secretary  provides  appropriate 
forms  to  persons  and  firms  desiring  to 
execute  continuing  guaranties  under  the 
FFA.  The  Office  also  supervises  and 
administers  the  public  reading  room. 

§1000.17    Office  of  Internal  Audit 

This  Office  reviews,  analyzes,  and 
reports  on  Commission  programs  and 
organization  to  assess  compliance  with 
relevant  laws,  regidations.  and 
principles  of  efficiency,  effectiveness, 
and  economy. 

§1000.18    Office  of  Equal  Employment 
Opportunity  and  Minority  Enterprise. 

The  Office  of  Equal  Employment 
Opportunity  and  Minority  Enterprise 
assures  the  agency  complies  with  all 
laws,  regulations,  rules  and  internal 
policies  relating  to  equal  employment 
opportunity.  It  assures  compliance  with 
the  Small  Business  Act  as  it  relates  to 
small  and  disadvantaged  business 


utilization.  The  Office  also  conducts  the 
Upward  Mobility  Program. 

§100ai9    Office  of  the  Executhre  Director. 

The  Executive  Director  with  the 
assistance  of  the  Deputy  Executive 
Director,  under  the  broad  direction  of 
the  Chairman  and  in  accordance  with 
Commission  policy,  acts  as  the  chief 
operating  manager  of  the  agency, 
supporting  the  development  of  the 
agency's  budget  and  operating  plan 
before  and  after  Commission  approval, 
and  managing  the  execution  of  those 
plans.  The  Executive  Director  has  direct 
line  authority  over  the  following 
directorates  and  offices:  Epidemiology. 
Economic  Analysis,  Engineering 
Sciences,  Health  Sciences,  Compliance 
and  Administrative  Litigation. 
Administration,  and  Field  Operations; 
the  Office  of  Program  Management  and 
Budget  the  Office  of  Planning  and 
Evaluation:  and  the  Office  of 
Information  and  Public  Affairs. 

§1000.20    Office  Of  Program  Management 
and  Budget 

(a)  The  Office  of  Program 
Management  and  Budget  is  responsible 
for  implementing  the  Commission's 
regulatory  decisions,  overseeing  the 
development  of  the  Commission's 
budget  program  goals  and  objectives, 
and  hazard  program  plans.  The  Office, 
in  consultation  with  other  offices  and 
directorates,  prepares,  for  the 
Commission's  approval,  the  annual 
budget  requests  to  Congress  and  the 
Office  of  Management  and  Budget  and 
the  operating  plan  for  each  fiscal  year.  It 
manages  the  execution  of  the 
Commission's  budget.  The  Office 
recommends  to  the  Office  of  the 
Executive  Director  actions  to  enhance 
effectiveness  of  the  Commission's 
programs  and  activities. 

(b)  The  Office  of  Program 
Management  and  Budget  is  also 
responsible  for  managing  the  hazard- 
related  programs  contained  in  the 
Commission's  operating  plan  and  carries 
out  other  tasks  assigned  by  the 
Executive  Director.  The  Office  is 
responsible  for  Information  Resources 
Management  activities  and  for 
international  liaison  activities  relating  to 
consumer  safety.  Program  Managers 
within  the  Office  provide  overall 
direction  to  all  hazard  program  projects, 
including  those  involving  mandatory 
and  voluntary  standards,  petitions,  and 
emerging  hazards.  This  is  especially  true 
where  functional  responsibility  extends 
across  the  organizational  lines  of  other 
Commission  offices  and  directorates. 
The  Program  Managers'  authority 
complements  the  functional  authority 
vested  in  the  Associate  Executive 


Directors  and  other  Office  Directors  to 
assure  that  relevant  legal,  technical, 
environmental,  economic,  and  social 
impacts  of  projects  are  comprehensively 
and  objectively  presented  to  the 
Commission  for  decision.  The  Office 
carries  out  regular  program  reviews 
assessing  the  progress  of  individual 
projects  to  reach  goals  established  by 
the  Conunission.  The  Office  consults 
with  the  other  staff  directorates  and 
offices  in  developing  strategies  to  meet 
these  goals.  It  is  responsible  for 
resolving  issues  that  arise  among  the 
directorates  and  other  offices  in  carrying 
out  hazard  program  goals. 

§1000.21    Office  of  Planning  and 
Evaluation. 

The  Office  of  Planning  and  Evaluation 
reports  to  the  Executive  Director  and  it 
responsible  for  the  Commission's 
planning  and  evaluation  activities.  It 
develops  integrated  short  and  long  range 
plans  for  achieving  the  Commission's 
goals  and  objectives.  The  Office  is 
responsible  for  the  development  and 
analysis  of  both  major  policy  and 
operational  issues.  Evaluation  studies 
are  conducted  to  determine  how  well 
the  Commission  fulfills  its  mission. 
These  studies  include  impact  and 
process  evaluations  of  Commission 
programs,  projects,  functions,  and 
activities.  Recommendations  are  made 
to  the  Executive  Director  for  changes  to 
improve  their  efficiency  and 
effectiveness.  Management  analyses 
and  special  studies  are  also  conducted.    . 
These  cover,  but  are  not  limited  to, 
internal  controls,  organizational 
performance,  structure,  and  productivity 
measurement  Recommendations  are 
made  to  the  Executive  Director  for 
improving  management  efficiency  and 
effectiveness. 

§1000.22    Office  Of  Informatlen  and  PuMc 
Affairs. 

The  Office  of  Information  and  Public 
Affairs  is  responsible  for  the 
development  implementation,  and 
evaluation  of  a  comprehensive  national 
information  and  public  affairs  program 
designed  to  promote  product  safety.  This 
includes  responsibility  for  developing 
and  maintaining  relations  with  a  wide 
range  of  national  groups  such  as 
consumer  organizations;  business 
groups;  trade  associations;  state  and 
local  government  entities;  labor 
organizations;  medical,  legal,  scientific 
and  other  professional  associations;  and 
other  Federal  health,  safety  and 
consumer  agencies.  The  Office  also 
manages  the  Commission's  Hotline, 
described  in  §  1000.3  of  this  chapter.  The 
Office  also  is  responsible  for 
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implementing  the  Commission's  media 
relations  program  nationwide.  The 
Office  serves  as  the  Commission's 
spokesperson  to  the  national  print  and 
broadcast  media,  develops  and 
disseminates  the  Commission's  news 
releases,  and  organizes  Commission 
news  conferences. 

§1000.23    Dtractorato  for  EpMcmiolooy. 

The  Directorate  for  Epidemiology, 
which  is  managed  by  the  Associate 
Executive  Director  for  Epidemiology,  is 
responsible  for  injury  and  human  factors 
data  analysis  to  identify  hazards  or 
hazard  patterns.  The  Directorate 
collects  data  on  consumer  product- 
related  hazards  and  potential  hazards, 
determines  the  frequency,  severity,  and 
distribution  of  the  various  types  of 
injuries,  and  investigates  their  causes.  It 
assesses  the  effects  of  product  safety 
standards  and  programs  on  consumer 
injuries  and  conducts  epidemiological 
and  human  factors  studies  and  research 
in  the  fields  of  consumer  product-related 
injuries.  The  Directorate  provides 
statistical  support  for  all  other 
Commission  organizations,  including, 
but  not  limited  to,  standards 
development,  certification  programs, 
and  sampling  for  field  inspection 
programs.  It  performs  risk  assessments 
based  on  accident  data  for  physical, 
thermal,  and  electrical  hazards  in 
consumer  products.  It  maintains  an 
injury  data  clearinghouse  and  manages 
the  National  Electronic  Injury 
Surveillance  System  (NEISS). 

§  1000.24    Directorate  for  Economic 
Analysis. 

The  Directorate  for  Economic.  ^ 
Analysis,  which  is  managed  by  the 
Asspciote  Executive  Director  for 
Economic  Analysis,  is  responsible  for 
providing  the  Commission  with  advice 
and  information  on  economic  and 
environmental  matters  and  on  the 
economic,  social  and  environmental 
effects  of  Commission  actions.  It 
analyzes  the  potential  effects  of  CPSC 
actions  on  consumers  and  on  industries, 
including  effects  on  competitive 
structure  and  commercial  practices.  The 
Directorate  acquires,  compiles,  and 
maintains  economic  data  on  movements 
and  trends  in  the  general  economy  and 
on  the  production,  distribution,  and 
sales  of  consumer  products  and  their 
components  to  assist  in  the  analysis  of 
CPSC  priorities,  policies,  actions,  and 
rules.  It  plans  and  carries  out  economic 
surveys  of  consumers  and  industries.  It 
studies  the  costs  of  accidents  and 
injuries.  It  evaluates  the  economic, 
societal,  and  environmental  impact  of 
product  safety  rules  and  standards.  It 
performs  such  regulatory  analyses  and 


such  studies  of  costs  and  benefits  of 
CPSC  actions  as  are  required  by  the 
Consumer  Product  Safety  Act,  The 
National  Environmental  Policy  Act,  the 
Regulatory  Flexibility  Act  and  other 
Acts,  and  by  policies  established  by  the 
Consumer  Product  Safety  Commission. 

$1000.25    Directorete  for  Engineering 
Sciences. 

The  Directorate  for  Engineering 
Sciences,  which  is  managed  by  the 
Associate  Executive  Director  for 
Engineering  Sciences,  is  responsible  for 
developing  technical -policy  and 
implementing  the  Commission's 
engineering  programs.  The  Directorate 
provides  engineering  and  physical 
science  support  to  all  of  the  Commission 
organizations,  activities  and  programs. 
The  Directorate  is  responsible  for  the 
development  and  evaluation  of  product 
safety  standards,  and  product  safety 
tests  and  test  methods,  based  on 
engineering  and  other  physical  sciences, 
to  support  general  agency  regulatory 
activities.  "The  Directorate  develops  and 
evaluates  performance  criteria,  design 
specifications,  and  quaUty  control 
standards  for  certain  consumer 
products.  It  provides  engineering  and 
technical  expertise  to  the  Commission, 
conducts  engineering  tests  and  studies 
of  the  safety  of  consumer  products,  and 
evaluates  industry  voluntary  standards 
efforts.  It  perfomys  and  monitors 
research  in  engineering  and  other 
physical  sciences  and  manages  the 
Commission's  engineering  laboratory 
and  engineering  test  facility.  The 
Directorate  provides  engineering 
services  in  support  of  the  Commission's 
enforcement  activities  and  m.>nitors 
state  laboratory  testing  contracts.  It 
coordinates  engineering  research, 
testing,  and  evaluation  activities  with 
the  National  Institute  of  Standards  and 
Technology  and  other  federal  agencies, 
private  industry,  and  consumer  interest 
groups.  The  Directorate  conducts 
statistical  analyses  for  the  engineering 
aspects  of  standards  development, 
quality  control,  and  sampling  for  Held 
inspection  programs.  The  Directorate 
provides  technical  supervision  and 
direction  of  all  engineering  activities 
Including  tests  and  analyses  conducted 
in  the  field.  The  Directorate  analyzes 
accident  data,  develops  accident 
scenarios,  and  recommends  solutions. 

§1000.26    Directorate  for  Heaitt)  Sdence*. 

The  Directorate  for  Health  Sciences, 
which  is  managed  by  the  Associate 
Executive  Director  for  Heahh  Sciences, 
is  responsible  for  developing  science 
policy  and  implementing  the 
Commission's  Health  Sciences  program. 
The  Directorate's  functional 


responsibilities  include  development 
and  evaluation  of  the  scientific  content 
of  product  safety  standards  and  test 
methods  based  on  the  chemical, 
biological  and  medical  sciences,  and  the 
conduct  and  evaluation  of  specific 
product  testing  to  support  general 
agency  regulatory  activity.  The 
Directorate  also  provides  scientific  and 
medical  expertise  to  the  Commission 
and  it  develops  and  evaluates 
performance  criteria,  design 
specifications,  and  quality  control 
standards  for  certain  consumer 
products.  It  conducts  and  evaluates 
scientific  tests  and  test  methods, 
participates  in  the  scientific 
development  of  product  safety 
standards,  and  provides  advice  on 
proposed  standards.  It  collects  scientific 
and  medical  data,  reviews  and 
evaluates  toxicological,  medical,  and 
chemical  hazards,  and  determines 
exposure,  uptake  and  metabolism, 
including  identification  of  the 
toxicological  and  physiological  bases 
which  cause  some  population  segments 
to  be  at  special  risk.  It  performs  risk 
assessments  for  chemical  hazards,  and 
physical  hazards  based  on  medical 
injury  modeling,  in  consumer  products. 
It  performs  or  monitors  research,  and 
conducts  studies  of  the  safety  of,  or  of 
improving  the  safety  of,  consumer 
products.  It  provides  the  Commission's 
primary  source  of  technical  expertise  for 
implementation  of  the  Poison  Prevention 
Packaging  Act.  It  provides  the 
Commission's  expertise  on 
manufacturing  practices  and  quality 
assurance  for  chemical  consumer 
products  and  it  provides  scientific  and 
laboratory  support  to  the  Commission's 
and  other  laboratories  and  other 
chemical  or  toxicological  testing 
facilities.  It  provides  scientific  and 
medical  support  to  all  Commission 
organizations,  activities,  and  programs. 
The  Directorate  provides  scientific 
liaison  with  the  National  Toxicological 
Program,  the  National  Cancer  Institute, 
the  Environmental  Protection  Agency, 
other  federal  agencies  and  programs, 
and  organizations  concerned  with 
reducing  the  risks  to  consumers  from 
exposure  to  chemical  hazards.  It  also 
manages  activities  of  the  Commission's 
advisory  committees  such  as  Chronic 
Hazard  Advisory  Panels. 

§1000,27    Directorate  for  Comptance  end 
Administrative  Utigatien. 

The  Directorate  for  Compliance  and 
Administrative  Litigation,  which  is 
managed  by  the  Associate  Executive 
Director  for  Compliance  and 
Administrative  Litigation,  conducts  or 
supervises  the  conduct  of  compliance 
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and  administrative  enforcement  activity 
under  all  administered  acts,  provides 
advice  and  guidance  to  regulated 
industries  on  complying  with  all 
administered  acts  and  reviews  proposed 
standards  and  rules  with  respect  to  their 
enforceability.  The  Directorate's 
responsibiUty  also  includes  identifying 
and  acting  on  safety  hazards  in 
consumer  products  already  in 
distribution,  promoting  industry 
compliance  with  existing  safety  rules, 
and  conducting  litigation  before  an 
administrative  law  judge  relative  to 
administrative  complaints.  It  directs  the 
enforcement  efforts  of  the  field  offices 
and  provides  program  guidance,  advice, 
and  case  guidance  to  field  offices  and 
participates  in  the  development  of 
standards  before  their  promulgation  to 
assure  enforceability  of  the  final 
product.  It  enforces  the  Consumer 
Product  Safety  Act  requirement  that 
firms  identify  and  report  product  defects 
which  could  present  possible  substantial 
hazards.  It  reviews  consumer 
complaints,  in-depth  investigations,  and 
other  data  to  identify  those  consumer 
products  containing  such  hazards  or 
which  do  not  comply  with  existing 
safefy  requirements.  The  Directorate 
negotiates  and  subsequently  monitors 
corrective  action  plans  designed  to 
recall  defective  or  non-complying 
products  subject  to  the  reporting 
requirements  of  section  15  of  the 
Consumer  Product  Safefy  Act  and  the 
Federal  Hazardous  Substances  Act. 
gives  public  warning  to  consumers 
where  appropriate,  and  provides 
guidelines  and  directs  the  field  in 
negotiating  and  monitoring  corrective 
action  plans  designed  to  recall  products 
which  fail  to  comply  with  specific 
regulations.  It  gathers  information  on 
generic  product  hazards  which  may  lead 
to  subsequent  initiation  of  safefy 
standard  setting  procedures.  The 
Directorate  develops  surveillance 
strategies  and  programs  designed  to 
assure  compliance  with  Commission 
standards  and  regulations.  It  originates 
instructions  to  field  offices  and  provides 
subsequent  interpretations  or  guidance 
for  field  surveillance  and  enforcement 
activities. 

91000.2S    DIrsctorete  for  Admlnlstretion. 

The  Directorate  of  Administration, 
which  is  managed  by  the  Associate 
Executive  Director  for  Administration,  is 
responsible  for  general  administrative 
policy;  maintenance  of  timeliness, 
quality,  and  efficiency  of  services; . 
planning  input,  review,  and 
administrative  control  within  his  or  her 
functional  area  of  responsibilify.  The 
Directorate's  functional  responsibilify 
includes  all  general  and  delegated  .  . 


administrative  functions  supporting  the 
Commission  in  the  areas  of  financial 
management  management  and 
organizational  analysis,  persoimel 
training,  automated  data  systems, 
telecommunications,  the  reference 
library,  and  the  physical  plant.  The 
Directorate  is  responsible  for  the 
execution  of  payment,  financial  control, 
accounting,  and  reporting  of  all 
expenditures  within  the  Commission.  It 
is  responsible  for  all  aspects  of 
personnel  management  for  the 
Commission,  including  recruitment  and 
placement,  classification'  standards  and 
policies,  and  employee  and  labor- 
management  relations.  It  evaluates  the 
need  for,  develops,  and  implements  all 
training  programs  for  the  Commission, 
including  employee  training,  executive 
development,  and  training  programs 
involving  outside  parties,  llie 
Directorate  designs,  implements,  and 
operates  all  automated  data  systems 
and  telecommunications.  It  provides 
support  services  for  space  management, 
supply  and  property  management, 
securify,  printing  and  reproduction, 
records  management,  transportation, 
warehousing,  utilities,  and  mail.  It  is 
responsible  for  all  CPSC  contracts  and 
procurement  of  services  and  suppUes.  It 
develops,  implements,  and  maintains 
management  information  systems  and 
distributes  summary  reports  on  data 
accinnulated  by  those  systems.  The 
Directorate  also  maintains  and  updates 
the  reference  library,  performs  data  and 
bibliographic  research  for  the  agency 
and  its  constituency,  and  administers 
the  ordering,  receiving,  and  distribution 
of  all  publications  requested  by  or  for 
CPSC  personnel 

91000^   Directorete  for  Held  Oprtlene. 

(a)  The  Directorate  for  Field 
Operations,  which  is  memaged  by  the 
Associate  Executive  Director  for  Field 
Operations,  has  direct  line  authorify 
over  all  Commission  field  operations: 
develops,  issues,  approves,  or  clears 
proposals  and  instructions  affecting  the 
field  activities;  and  provides  a  central 
point  within  the  Commission  from  which 
Headquarters  officials  can  obtain  field 
support  services.  The  Directorate 
provides  direction  and  leadership  to  the 
Regional  Center  Directors  and 
promulgates  poliqies  and  operational 
guidelines  which  form  the  frameworic  for 
management  of  Commission  field 
operations.  The  Directorate  works 
closely  with  the  other  Headquarters 
functional  units,  the  Regional  Centers, 
and  other  field  offices  to  assure  effective 
Headquarters-field  relationships,  proper 
allocation  of  resources  to  support 
Conunission  priorities  in  the  field,  and 
effective  performance  of  field  tasks.  It 


represents  the  field  and  prepares  field 
program  documents.  It  coordinates 
direct  contact  procedures  between 
Headquarter's  offices  and  Regional 
Centers.  The  Directorate  is  also 
responsible  for  liaison  with  State,  local, 
and  other  Federal  agencies  on  product 
safefy  programs  in  the  field. 

(b)  Regional  Centers  are  responsible 
for  carrying  out  investigative, 
compliance,  and  consumer  information 
and  public  affairs  activities  within  their 
areas.  They  encourage  voluntary 
industry  compliance  with  the  laws  and 
regulations  administered  by  the 
Commission  and  implement  wide- 
ranging  public  information  and 
education  programs  designed  to  reduce 
consumer  product  injuries.  They  also 
provide  support  and  maintain  liaison 
with  components  of  the  Commission, 
other  Regional  Centers,  and  appropriate 
Federal.  State,  and  local  government 
offices. 

(FR  Doc.  88-29779  Filed  12-27-88;  a-45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  146 

[T4>.  •»-4] 

Interpretation  Of  Exportation  for 
Purpose  of  Foreign-Trade  Zones  Act 

AOINCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACnON:  Final  interpretive  rule. 


f:  This  document  gives  notice  of 
Customs  final  determination  that 
imported  merchandise  cannot  be 
considered  to  be  exported  pursuant  to 
the  Foreign-Trade  Zones  Act  when  it  is 
sent  to  a  foreign-trade  zone  in  the 
United  States  for  manufacturing. 
Accordingly,  two  Customs  rulings. 
CS.D.  84-97,  republished  as  CSJ).  85- 
10,  as  well  as  ORR  letter  ruling  218551. 
which  permitted  this  expressly  to  obtain 
the  payment  of  dufy  drawback  or  to 
cancel  a  temporary  importation  bond, 
are  revoked  as  being  without  support  in 
the  law. 

EPPECnVf  date:  February  27, 1989. 
FOfI  RMTHEa  INFORMATIOM  CONTACT 
William  G.  Rosoff,  Entry  Rulings  Branch 
(202-566-5856). 

SUPfLCMCNTARV  MRMMATKM: 

Background 

Foreign-trade  zones  (zones)  are 
secured  areas  within  the  United  States 
to  wrhich  certain  foreign  and  domestic 
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merchandise  may  be  brought  for  gome 
piuposes  without  being  subject  to  the 
Customs  laws  of  the  United  States. 
Their  purpose  is  to  attract  and  promote 
international  trade  and  commerce.  The 
Foreign-Trade  Zones  Act  of  1934,  as 
amended  (19  U.S.C.  81  a-u)  ("the 
FTZA")  provides  for  the  establishment 
and  regulation  of  foreign-trade  zones  in 
the  U.S.  Section  3  of  the  Act  (19  U.S.C. 
81c),  allows  foreign  and  domestic 
merchandise  to  be  brought  into  a  zone 
without  being  subject  to  the  Customs 
laws  of  the  U.S.  The  fourth  proviso  to 
that  section  expressly  provides  that  for 
the  purpose  of  the  drawback  laws,  the 
warehousing  laws  and  the  laws  on     ; 
temporary  importations  under  bond, 
merchandise  may  be  considered 
exported,  when  admitted  into  a  zone  for 
the  sole  purpose  of  exportation, 
destruction  or  storage.  Part  146,  Customs 
Regulations  (19  CFR  Part  146),  governs 
the  admission  of  merchandise  into  a 
zone;  the  manipulation,  manufacture, 
destruction,  or  exhibition  of 
merchandise  in  a  zone;  the  exportation 
of  merchandise  &om  a  zone;  and  the 
transfer  of  merchandise  from  a  zone  into 
the  customs  territory. 

Schedule  8,  Part  5,  Subpart  C,  Tariff 
Schedules  of  the  United  States  (TSUS; 
19  U.S.C.  1202),  provides  for  temporary 
importations  under  bond  (TIB's).  Under 
these  provisions,  merchandise  to  be 
repaired,  altered  or  processed  in  the 
U.S.,  may  be  admitted  into  the  U.S. 
under  bond  without  the  payment  of 
duty,  provided  the  merchandise  is 
exported  within  one  year  from  the  date 
of  importation.  If  merchandise  entered 
under  a  TIB  is  not  exported  before  the 
expiration  of  the  bond  period,  liquidated 
damages  in  the  amount  of  the  bond  may 
be  assessed  against  the  importer. 

Section  313,  Tariff  Act  of  193a  as 
amended  (19  U.S.C.  1313),  provides  for 
the  refund  of  customs  duty  on  certain 
imported  merchandise.  This  refund  is 
known  as  "drawback,"  and  is  generally 
dependent  on  exportation  of  the 
imported  merchandise  or  an  article 
manufactured  from  the  imported 
merchandise. 

Section  lOl.l(k),  Customs  Regulations 
(19  CFR  101.1(k)).  defines  "exportation" 
as  a  severance  of  goods  from  the  mass 
of  things  belonging  to  this  country  with 
the  intention  of  uniting  them  with  the 
mass  of  things  belonging  to  some  foreign 
country. 

On  June  22, 1984,  Customs  issued  ORR 
ruling  letter  216727,  which  held  that 
merchandise  that  is  imported  under  a 
temporary  importation  bond  (TEB). 
processed  in  the  customs  territory  of  the 
U.S.  as  defined  in  General  Headnote  2. 
TSUS,  and  5  101.1(e),  Customs 
Regulations  (19  CFR  101.1(e)),  and  then 


transferred  into  a  U.S.  zone  for 
manufacturing  is  "considered"  exported. 
Accordingly,  merchandise  manufactured 
in  a  zone  may  be  entered  from  the  zone 
for  consumption  upon  payment  of  proper 
duty.  It  is  implicit  in  this  ruling  that 
because  shipment  of  merchandise  to  a 
zone  for  the  purpose  of  manufacture  is 
considered  an  exportation,  a  TIB 
covering  such  merchandise  could  be 
cancelled  or  a  claim  for  drawback 
perfected  upon  the  transfer  of  the 
merchandise. 

The  ruling  was  published  as  C.SJ). 
84-07  on  June  24, 1984  (18  Cust  Bull. 
1069),  and  republished  on  February  13. 
1985  (19  Cust.  Bull.  509).  as  C.SJD.  85-10. 
ORR  letter  ruling  218551  dated  January 
29, 1966,  also  followed  the  reasoning  of 
CSX).  84-97/C.S.D.  85-10.  for  purposes 
of  duty  drawback. 

In  response  to  a  petition  from  three 
domestic  trade  associations,  comprised 
of  U.S.  steel  and  automotive  parts 
manufacturers,  which  requested  the 
revocation  of  these  rulings  as  being 
contrary  to  law  and  prejudicial  to  their 
members'  competitive  posture.  Customs 
decided  that  conunents  should  first  be 
solicited  before  making  a  final 
determination  in  this  matter. 
Consequently,  on  March  4, 1988, 
Customs  published  a  notice  of  this  effect 
in  the  Federal  Register  (53  FR  6996),  and 
by  subsequent  notice  on  May  11. 1988 
(53  FR  16730),  the  comment  period  was 
extended  until  June  17, 1988. 

Discussion  of  Conunents 

In  aU,  98  comments  from  the  public 
were  received  in  response  to  the  notice, 
90  of  which  advocate  the  retention  of 
the  rulings,  seven  advocating  their 
revocation.  Substantial  Congressional 
interest  was  also  generated  on  both 
sides  of  this  issue.  One  conunent,  which 
is  beyond  the  scope  of  the  notice, 
recommends  that  the  term  "exportation" 
in  the  Customs  Regulations  be  expanded 
for  drawback  purposes  to  include 
imported  duty-paid  merchandise  sent  to 
the  Virgin  Islands. 

Comments  Favoring  Retention 

Virtually  all  those  commenting  in 
favor  of  retention  state  that  the  rulings 
promote  the  underlying  policy  of  the 
Foreign-Trade  Zones  Act,  as  amended. 
19  U.S.C  81a-u  (FTZA).  to  encourage 
domestic  manufacturing  and 
employment,  and  that  revocation  of  the 
rulings  could  have  the  opposite  effect  In 
particular,  motor  vehicle  manufacturers 
located  in  special-purpose  zones,  or 
subzones,  contend  that  they  could  be 
forced  to  transfer  to  foreign  plants 
certain  operations  now  performed  on 
their  behalf  in  this  coimtry  by 
companies  not  using  zones.  The 


consequence  of  revocation  according  to 
this  view  would,  if  anything,  be  the 
importation  directly  to  zones  of  more 
elaborate  components  already  finished. 

Althou^  a  number  of  commenters 
insist  that  no  legal  issue  is  involved, 
only  one  of  "policy."  various  legal 
arguments  in  support  of  the  rulings  are 
advanced  by  several  commenters.  It  is 
initially  asserted  that  the  rulings  find 
justification,  as  they  themselves  set 
forth,  in  the  plain  general  language  of 
section  3  of  the  FTZA,  as  amended.  19 
U.S.C.  81c(a),  which  allows  foreign  and 
domestic  merchandise  of  every 
description,  except  that  prohibited  by 
law.  to  be  brought  to  a  zone  and 
manufactured;  merchandise  entered 
tmder  a  temporary  importation  bond 
(TIB)  for  initial  processing,  could  thus 
lawrfiilly  be  sent  to  a  zone  for 
manufactiuing.  and  would  thereby  be 
considered  exported,  as  required  to 
satisfy  the  statutory  bond  requirement; 
and  duty-paid  merchandise  would 
similarly  be  considered  exported  as 
necessary  for  drawback  purposes  if 
placed  in  a  zone  subject  to  the  third 
proviso  to  section  3,  which  requires  that 
domestic,  including  duty-paid, 
merchandise  be  treated  as  foreign,  if  its 
identity  in  the  zone  is  lost. 

These  commenters  also  perceive  the 
rulings  as  founded  upon  a  concept  of 
actual  exportation,  albeit  as  modified  by 
Customs,  which  has  been  done  from 
time  to  time  assertedly  to  accommodate 
changing  technology  and  business 
conditions.  For  example,  merchandise 
sent  to  the  Trust  Territory  of  the  Pacific 
Islands.  T.D.  56545(3).  and  merchandise 
assembled  into  a  communications 
sateUite  sent  into  permanent  orbit  in 
outer  space,  T.D.  68-206(1),  have  been 
stated  to  be  exported  for  drawback 
purposes,  notwithstanding  that  neither 
destination  constitutes  a  foreign 
country,  and  S  101.1(k),  Customs 
Regulations  (19  CFR  lOl.l(k)),  in  line 
widi  long  settled  judicial  precedent, 
dictates,  in  part,  that  to  be  exported 
there  be  an  intent  to  unite  the  goods 
with  the  commerce  of  "some  foreign 
country." 

In  any  event,  these  commenters 
distinguish  the  fourth  proviso  to  section 
3  of  the  FTZA,  which  expressly  allows 
merchandise  to  be  regarded  as  exported, 
by  declaring  that  this  proviso  is  Umited 
to  its  specific  purposes  (expKulation. 
storage  or  destruction),  and  that  is  not 
concerned  %vith  merchandise  intended 
for  manufacture  in  a  zone. 

In  addition,  the  following  arguments 
are  made:  inasmuch  as  the  FTZA  was 
amended  in  October  1984,  subsequent  to 
CSX).  84-97  (85-10).  and  again  in 
October  1986,  subsequent  to  ORR  Ruling 


218551,  without  adverse  impact  on  either 
mling.  Congress  has  impUedly 
acquiesced  in  and  accepted  them;  it  has 
not  been  demonstrated  that  the  rulings 
are  "clearly  wrong"  as  required  by 
S  177.10(b).  Customs  Regulations  (19 
CFR  177.10(b)):  the  March  4. 1988,  noHce 
of  reconsideration  (53  FR  6996)  does  not 
give  the  public  a  fair  opportunity  to 
understand  the  issues  and  comment 
meaningfully — it  should  be  withdrawn 
and  a  new  notice  pubUshed. 

Comments  Favoring  Revocation 

Those  commenting  in  favor  of 
revocation  state  that  the  rulings  are 
without  foundation  in  the  FTZA,  that, 
indeed,  the  only  authority  for 
considering  merchandise  exported  under 
the  Act  is  contained  in  the  fourth 
proviso  to  section  3  thereof,  which  limits 
the  merchandise  so  sent  to  exportation, 
storage  or  destruction,  and  prohibits  its 
manufacture.  Some  of  these  commenters 
also  observe  that  the  rulings  in  effect 
confer  de  facto  zone  status  upon 
domestic  (nonzone)  businesses  which 
supply  zone  users,  without  an 
application  for  zone  status  having  been 
approved  by  the  Foreign-Trade  Zones 
(FTZ)  Board  at  the  Department  of 
Conmierce,  as  required  by  law. 

Also,  the  three  trade  associations 
comprised  of  steel  and  automotive  parts 
manufacturers,  which  originally 
petitioned  for  revocation,  contend  that 
the  rulings  facilitate  the  importation  and 
domestic  consumption  of  foreign  steel 
and  automotive  parts  at  lower  rates  of 
duty  than  would  otherwise  be  possible, 
at  variance  with  the  Congressional 
intent  underlying  both  the  TIB 
provisions  and  the  drawback  statute, 
and  adversely  affecting  their  members' 
competitive  posture. 

Customs  Analysis 

After  a  thorough  review  of  the 
Foreign-Trade  Zones  Act,  its  plain 
meaning  as  well  as  legislative  history. 
Customs  is  constrained  to  agree  that  the 
fourth  proviso  to  section  3  of  the  Act,  as 
amended,  19  U.S.C.  81c(a).  contains  the 
exclusive  authority  thereunder  for 
considering  merchandise  sent  to  a  zone 
as  exported,  as  required  either  for 
cancelling  a  temporary  importation 
bond  (TIB)  (Schedule  a  Part  5,  Subpart 
C,  item  864.05,  TSUS;  19  U.S.C  1202).  or 
for  obtaining  the  payment  of  duty 
drawback  under  19  U.S.C.  1313.  The 
rulings  under  reconsideration  are 
therefore  without  support  in  the  law, 
and  they  will  be  revoked. 

"Considered"  Exported 

Section  3  of  the  FTZA  was  amended 
in  1950  by  Pub.  L  81-666  to  authorize 
manufacturing  in  a  zone,  and  to  add  a 


fourth  proviso  whereby  merchandise 
sent  to  a  zone  could  be  considered  to  be 
exported  in  part  "for  the  purpose  of— 
*  •  •  the  drawback,  warehousing,  and 
bonding*  *  *  provisions  of  the  Tariff 
Act  of  1930  •  •  •". 

To  obtain  the  benefits  of  the  fourth 
proviso,  however,  requires  comphance 
with  its  restrictions.  Merchandise  may 
not  be  entered  from  the  zone  for 
domestic  consumption  absent  a  finding 
of  public  interest  by  the  FTZ  Board,  and 
then  only  upon  payment  of  a  duty  equal 
to  that  from  which  the  proviso  relieved 
the  merchandise.  S.  Rept.  81-1107. 
reprinted  in,  1950  U.S.  Code  Cong,  ft 
Admin.  News  2533,  2537-2538.  In 
addition,  merchandise  subject  to  the 
proviso  is  confined  solely  to  being 
exported,  destroyed  or  stored  in  the 
zone.  On  its  plain  face,  the  proviso 
precludes  manufacturing,  and  this  is  so 
even  if  merchandise  subject  thereto 
were  destined  for  actual  exportation. 
"The  benefits  would  not  extend  to 
articles  taken  into  a  zone  for 
manipulation  or  manufactiu^  prior  to 
exportation."  Ibid,  2537. 

Nevertheless,  the  rulings  interpret  the 
FTZA  as  generally  allowing 
merchandise  to  also  be  considered 
exported  for  item  864.05  TIB  or 
drawback  purposes,  if  sent  to  a  zone /or 
manufactiuing.  following  which  the 
products  could  be  entered  for 
consumption  upon  payment  of 
"applicable"  duty,  which  could  be 
considerably  less  than  the  duty  from 
which  the  rulings  relieved  the 
merchandise. 

It  is  Customs'  view  that  the  rulings  are 
inconsistent  with  the  prohibition  against 
manufacturing,  and  to  this  extent  the 
other  restrictions  inherent  as  well,  in  the 
fourth  proviso.  As  such,  the  rulings 
result  in  the  effective  partial  repeal  of 
the  proviso,  which  runs  contrary  to  "the 
elementary  canon  of  construction  *  *  * 
that  a  statute  *  *  *  be  interpreted  so  as 
not  to  render  one  part  inoperative." 
Colautti  V.  Franklin,  439  U.S.  379,  392 
(1979);  and  cf..  United  States  v.  United 
Continental  Tuna  Corp.,  425  U.S.  164, 
189  (1976). 

Consequently,  except  for  the  fourth 
proviso,  TIB  merchandise,  because  it 
must  either  be  exported  or  destroyed  (19 
U.S.C.  1557(c)).  would  be  "prohibited  by 
law"  from  admission  to  a  zone.  See 
C.S.D.  81-71. 

Duty-paid  merchandise,  though,  may 
ordinarily  be  admitted  to  a  zone.  If  it 
loses  its  identity  therein,  the  third 
proviso  prescribes  that  it  be  treated  as 
foreign.  But  this  does  not  permit  such 
merchandise  to  be  treated  as  exported. 
On  the  contrary,  foreign  merchandise  in 
a  zone  is  imported,  and.  other  than 
under  the  fourth  proviso,  is  correctly 


considered  as  such,  a  fact  routinely 
recognized  by  Congress  in  the  legislative 
history  of  the  statute,  and  by  Customs  in 
its  regulations  and  rulings.  See.  e.g..  S. 
Rept.  905,  73d  Cong..  2d  Sess.,  2  ("(A 
foreign-frade  zone]  aims  to  foster  the 
dealing  in  foreign  goods  that  are 

imported (emphasis  added));  19 

CFR  146.1(b)(ll):  C.S.D.  83-21;  ORR 
Ruling  76-0067.  Moreover,  a  party  may 
not  "choose"  foreign  status  for  such 
merchandise  pursuant  to  the  third 
proviso,  as  ORR  Ruling  218551 
improperly  allows.  See  CSJ}.  82-112. 

Actually  Exported 

The  rulings  in  question.  C.S.D.  84-97 
(85-10),  and  ORR  Ruling  218551,  are  not 
properly  founded,  in  that  there  is  no 
authority  in  the  FTZA  for  "considering" 
merchandise  exported  if  sent  to  a  zone 
for  manufacturing;  they  do  not  rely  upon 
any  notion  of  actual  exportation  as 
defined  in  the  Customs  Regulations. 
S  101.1(k),  whether  modified  or 
otherwise.  Even  if  the  rulings  did 
depend  upon  a  concept  of  actual 
exportation,  their  attempted  justification 
on  this  basis  would  be  equally  without 
merit.  It  would  be  fundamentally 
incompatible  with  the  Congressional 
and  administrative  recognition,  supra, 
that  foreign  merchandise  placed  in  a 
zone  is  actually  imported,  not  exported, 
these  naturally  being  mutually  exclusive 
propositions. 

Congressional  Acquiescence 

The  amendments  to  the  FTZA  in 
October  1984  (19  U.S.C.  81c(b).  as 
amended;  19  U.S.C  81o(e).  as  amended; 
Pub.  L  98-573)  and  in  October  1988  (19 
U.S.C.  81c(c).  as  amended;  Pub.  L  99- 
514),  and  accompanying  legislative 
history  [reprinted  in  1984  U.S.  Code 
Cong,  a  Admin.  News  4910: 1986  U.S. 
Code  Cong.  &  Admin.  News  4075),  did 
not  to  any  extent  reference  or  discuss 
the  subject  matter  currently  under 
review.  In  the  face  of  a  silent 
Congressional  record,  as  here  exists, 
administrative  action  would,  at  a 
minimum,  have  to  be  long-standing 
before  it  could  be  fairiy  inferred  that 
Congress  has  acquiesced  in  it.  and,  in 
this  connection,  Customs  has  concluded 
that  the  decisions  in  C.S.D.  84-97  (85- 
10).  dated  June  22, 1984,  and  ORR  Ruling 
218551,  dated  January  29. 1986.  were  not 
"long-standing"  at  the  time  of  the  March 
4, 1988,  official  notice  of  reconsideration 
(53  FR  6996).  Compare.  Toyota  Motor 
Sales  U.S.A..  Inc.  v.  United  States,  7  CIT 
178, 193-194  (1984).  affd.,  3  Fed.  Cir.  93 
(1985)  (three-year  practice  not  long- 
standing). 

Moreover,  where  an  agency 
interpretation  of  existing  legislation  is 
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plainly  erroneous,  as  in  the  present 
instance,  it  is  well  settled  that  Congress 
must  give  express  consideration  or  make 
some  specific  reference  to  the 
interpretation  in  the  later  legislation,  in 
order  to  ratify  it.  See,  Kristensen  v. 
McGrath.  179  F.2d  796,  803-804  (D.C.  Cir. 
1949).  aff'd..  340  U.S.  162;  United  States 
V.  Missouri  Pacific  Railroad  Co.,  278 
U.S.  269, 280  (1929).  Implied  repeal, 
which,  as  already  noted,  would 
otherwise  be  the  case  here,  is  not  a 
preferred  principle  of  statutory 
construction. /o/7es  v.  Alfred  H.  Mayer 
Co.,  392  U.S.  409,  437  (1968J. 

Policy  Considerations 

While  a  general  purpose,  or  policy,  of 
the  FTZA  may  be  said,  at  least  partly,  to 
be  to  assist  American  business  and 
labor  through  the  encouragement  of 
manufacturing,  it  must  be  remembered 
that  the  purpose  of  a  law  may  properly 
be  achieved  only  within  its  established 
statutory  framework,  Moragne  v.  State 
Marine  Lines,  Inc.,  398  U.S.  375,  392 
(1970),  and  cannot  sanction  the 
disregard  of  specific  statutory 
requirements  (in  this  case,  those  of  the 
fourth  proviso)  merely  because  they  are 
perceived  as  inimical  or  unsuited  to 
achieving  this  purpose  in  a  particular 
case.  Commissioner  of  Internal  Revenue 
V.  Gordon,  391  U.S.  83, 91-93  (1968).  In 
this  regard,  the  rulings  under  review 
amount,  in  fact,  to  a  legislative 
amendment,  rather  than  an 
interpretation,  of  the  FTZ  law  currently 
in  force,  which  is  the  exclusive  province 
of  Congress.  Accord,  e.g.,  Petri  v.  F.E. 
CreeJman  Lumber  Co..  199  U.S.  487. 495 
(1905). 

"Clearly  Wrong"  Standard 

The  ruhngs  are  not  subject  to  the 
"clearly  wrong"  standard  of  §  177.10(b) 
because  they  are  not  rulings  regarding  a 
rate  of  duty  or  charge  within  the 
oontemplation  of  this  regulation,  accord, 
American  Air  Parcel  Forwarding  Co.  v. 
United  States.  7  CIT  231.  234-235  (1984) 
(a  ruling  relating  to  the  valuation  of 
merchandise,  and  not  to  its 
classification,  held  not  covered  by 
§  177.10(b));  Old  Republic  Ins.  Co.  v. 
United  States,  645  F.  Supp.  943,  948  (CIT 
1986).  Nonetheless,  it  is  Customs'  view 
that  because  the  Rulings  are  without 
support  in  the  law,  the  "clearly  wrong" 
standard  would  be  met  if  it  were 
applicable. 

There  is  no  need  for  the  publication  of 
another  notice  of  reconsideration.  In 
addition  to  the  fact  that  the  March  4. 
1988,  Federal  Re^ster  notice  (53  FR 
6996)  fully  and  fairly  articulated  the 
subject  matter  concerned,  as  evidenced 
by  the  depth  and  detail  of  the  many 
comments  submitted  by  those 


participating  in  this  administrative 
process,  another  notice  would  be 
imwarranted  and  pointless  in  any  event 
because  "comments  fi'om  the  public  at 
large  cannot  change  the  essentially 
legally  correct  result."  National  Juice 
Products  Association  v.  United  States, 
628  F.  Supp.  978, 994  (CIT  1986). 

Conclusion 

In  view  of  the  foregoing,  and  following 
careful  consideration  of  the  comments 
received  and  further  review  of  the 
matter.  Customs  has  determined  to 
revoke  C.S.D.  84-97.  C.S.D.  85-10  and 
ORR  letter  ruling  218551,  inasmuch  as 
there  is  no  authority  in  the  Foreign 
Trade  Zones  Act  permitting  imported 
merchandise  to  be  considered  exported 
when  it  is  sent  to  a  foreign  trade  zone  in 
the  United  States  for  manufacturing. 

Drafting  Information 

The  principal  author  of  this  docimient 
was  Russell  A.  Berger.  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 
WilUam  von  Raab, 
Commissioner  of  Customs. 

Approved:  November  18, 1988. 
(ohn  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-29718  Filed  12-27-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

(Docket  No.  R-S8-1374;  FR-2381] 

Urt>an  Development  Action  Grant 
(UDAG)  AppllcatKMi  From  Consortia  of 
Small  Cities 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Final  rule. 

summary:  This  rule  makes  final  a 
previously  published  proposed  rule 
permitting  consortia  of  geographically 
proximate  cities  of  less  than  50,000  to 
apply  for  grants  on  behalf  of  a  member 
city  that  is  otherwise  eligible  for 
assistance  but  unable  to  handle 
independently  the  administrative  or 
financial  burden  of  a  desired  project 

EFFtcnvE  date:  Under  section  7(o}(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)). 


this  final  rule  cannot  become  effective 
until  after  the  first  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
follovsring  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  final  until 
HUD's  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Newman,  Director,  Office  of 
Urban  Development  Action  Grants, 
Room  7262,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  (202)  755- 
6290.  (This  is  not  a  toll-free  number.) 
SUPPlf  MENTARY  INFORMATION:  This  rule 
makes  final  a  previously  published 
proposed  rule  permitting  geographically 
proximate  communities  of  less  than 
50.000  population  to  apply  jointly  for 
UDAG  assistance  on  behalf  of  an 
eligible  distressed  city  and  thereby 
provide  the  management  framework 
necessary  to  carry  out  the  project.  This 
rule  would  implement  the  statutory 
change  by  setting  forth  departmental 
policies  and  procedures  governing 
applications  for,  and  the  awarding  of 
grants  to,  consortia  of  communities. 

The  Department  published  a  proposed 
rule  on  August  12, 1988  (53  FR  30442) 
seeking  public  comment.  No  comments 
were  received  by  HUD. 

Finding  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environment  Policy  Act  of 
1969.  The  rule  implements  an 
amendment  to  section  119(1)  of  the 
Housing  and  Community  Development 
Act  of  1974, 42  U.S.C.  5318  and  will  not 
result  in  significant  impacts  on  the 
human  environment.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  dunng  regular  business  hours 
in  the  Office  of  Rules  Docket  Clerk  at 
the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981. 
Analysis  of  the  proposed  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 


effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  Undersigned  certifies 
that  tiiis  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  applications 
expected  would  not  be  substantial  The 
funding  for  the  UDAG  program  has  been 
reduced  in  recent  years,  and  only  one- 
forth  of  the  funding  is  allocated  to  small 
cities.  Applications  submitted  because 
of  the  consortia  arrangement  will  have 
to  compete  with  individual  small  cities 
applications  and  the  Department  does 
not  that  there  will  be  very  many  for 
consideration. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  rule  will  not  have  a 
significant  impact  on  the  family.  The 
final  rule  allows  geographically 
proximate  small  cities  to  apply  jointly 
for  UDAG  assistance  on  behalf  of  a 
member  city  and  will  have  little,  if  any, 
impact  on  family  formation, 
maintenance  or  general  well-being. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  final  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation,  and  does 
not  have  federalism  implications.  The 
final  rule  does  not  have  federalism 
implications.  The  final  rule  allows 
geographically  proximate  small  cities  to 
apply  jointly  for  UDAG  assistance  on 
behalf  of  a  member  city  and  will  not 
have  any  direct  impact  on  the  States. 

The  rule  is  listed  as  item  number  1018 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  October  24, 
1988  (53  FR  41974.  42001)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is  14.221-Urban 
Development  Action  Grants. 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development.  Loan  programs:  housing 
and  community  development.  Low  and 
moderate  income  housing.  New 
communities.  Pockets  of  poverty.  Small 
cities. 

Accordingly,  the  pnqxMed  rule 
published  in  the  Federal  Register  on 
August  12, 198S  (53  PR  30442)  is  adopted 
as  final  without  cfaange  as  set  forth 
below. 


1.  The  authority  citation  for  Part  570 
continues  to  read  as  follows: 

Authority:  Title  L  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320):  sec  7(d).  Departmenl  of  HUD  Act  (42 
U.aC.  3S35(d)). 

2.  A  new  9  570.467  is  added  to  read  as 
follows: 

§570.467    Specific  provtskme  for 
conaorttai  of  smaM  cities  applying  for  UDAG 
funda. 

(a)  GeneraL  Beginning  with  the  July, 
1988  funding  round  (represented  in  the 
table  in  S  570.460(a)  as  the  May  1-31 
application  period,  the  June  l-)uly  31 
review  period,  and  the  July  31  decision 
date),  geographically  proximate  cities  of 
less  than  50,000  population  may 
combine  to  apply  for  grants  on  behalf  of 
a  member  city  that  is  otherwise  eligible 
for  assistance  under  this  subpart  Grants 
awarded  to  such  consortia  shall  be 
administered  in  compliance  with 
eligibihty  requirements  applicable  to 
individual  cities,  as  set  forth  in  this 
subpart.  For  purposes  of  this  section,  a 
consortium  may  include  county 
governments  that  are  not  iui}an 
counties.  To  be  eligible,  the  following 
general  requirements  must  be  met: 

(1)  Member  communities  of  a 
consortium  must  be  geographically 
proximate  (i.e.  located  with  normal 
commuting  distance  to  the  project)  to 
the  eligible  distressed  city  or  cities  for 
which  the  application  is  being 
submitted,  as  determined  by  the 
appropriate  HUD  field  office  based  on 
data  and  analysis  supplied  by  the 
applicant. 

(2)  The  project  site  must  be  located  in 
an  area  which  is  within  the  jurisdiction 
of  a  member  of  the  consortium; 

(3)  At  least  51%  of  the  jobs  and  taxes 
must  go  to  an  eligible  distressed  city  or 
cities. 

(4)  All  the  jobs  and  taxes  to  be 
generated  by  the  project  will  be  counted 
in  the  calculation  of  project  selection 
points. 

(b)  Additional  requirements.  In 
addition  to  the  general  requirements  set 
forth  in  paragraph  (a)  of  this  section,  the 
following  requirements  must  be  met: 

(1)  The  application  must  include,  in 
addition  to  the  requirements  of 
S  570.458,  an  executed  cooperation 
agreement  signed  by  all  member 
communities  and  designating  the 
member  unit  of  government  whose  chief 
executive  officer  will  be 
administratively  responsible  for  the 
project  and  the  responsible  federal 
official  for  NEPA,  historic  preservation 
and  other  statutory  and  regulatory 
requirements,  as  set  forth  in 
8  570.456(cKM).  The  cooperation 
agreement  must  also  identify  the 


expected  project  benefits,  i.e.,  jobs, 
taxes  and  repayment  and  how  these 
project  benefits  will  be  allocated  among 
the  member  communities  and  the 
distressed  city  or  cities. 

(2)  The  appUcation  must  include 
certification  as  to  each  member's 
authority  to  enter  into  the  cooperation 
agreement. 

(3)  Each  member  of  the  consortium 
must  meet  all  the  Fair  Housing  and 
Equal  Opportunity  requirements  set 
forth  in  this  subpart 

(4)  UDAG  repayments  either  must  go 
to  the  eligible  city  or  efigible  cities 
receiving  project  benefits  or  must  be 
used  entirely  for  the  benefit  of  these 
eligible  cities. 

(c)  Other  considerations.  If  the 
benefits  go  to  one  eligible  city,  then  the 
impaction  and  distress  rankings  of  that 
city  will  be  used.  If  more  than  one 
eligible  distressed  city  is  receiving 
benefits,  the  impaction  and  distress 
scores  will  be  recalculated  based  on  the 
combined  characteristics  of  the 
communities  receiving  benefits. 

Date:  December  19. 198a 
lack  R.  Stokvis, 

General  Deputy,  Assistant  Secretary  for 
Community  Planning  and  DevelopmenL 
(FR  Doc.  88-29734  Filed  12-27-88:  8:45  am] 

BUUNG  CODE  4210-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

29  CFR  Part  1952 

Virginia  State  Plan;  Final  Approval 
Determination;  Correction 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Final  State  plan  approval. 

summary:  In  FR  Doc.  88-27480. 
published  November  30, 1988,  OSHA 
amended  Subpart  EE  of  29  CFR  Part 
1952  to  reflect  the  Assistant  Secrt^tary's 
decision  to  grant  final  approval  to  the 
Virginia  State  plan  and  to  make  rdated 
revisions.  In  revising  the  table  of 
contents  for  Subpart  EE.  the  listing  of 
S  1952.377,  "Changes  to  approved 
plans,"  was  inadvertently  omitted  from 
the  revised  table  of  contents.  This  notice 
will  correct  that  error  by  revising  the 
table  of  contents  to  include  the  omitted 
section  numl>er  and  heading. 
EFFECnvE  DATE:  December  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
James  Foster.  Director.  Office  of 
Information  and  Consumer  Affairs. 
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Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  Room  N-^3637,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
Telephone:  (202)  523-8148. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health. 

(Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
667);  29  CFR  Part  1902.  (Sec.  18.  84  Stat.  1606 
(29  U.S.C.  667):  29  CFR  Part  1902,  Secretary  of 
labor's  Order  No.  9-83  (48  FR  35736]). 

Signed  at  Washington,  DC,  this  15th  day  of 
December  198a 
John  A.  Pendergrass, 
Assistant  Secretary. 

PART  1952— (CORRECTED) 

Accordingly,  the  revised  table  of 
contents  for  Subpart  EE  of  29  CFR  Part 
1952  appearing  in  the  Federal  Register  of 
November  30, 1988,  is  hereby  corrected 
by  adding  an  entry  for  §  1952.377  to  read 
as  follows: 

Subpart  EE— Virginia 


§  1952.377    Changes  to  approved  plans. 
[FR  Doc.  88-29790  Filed  12-27-88:  8:45  am] 

BILUNQ  COOC  4S10-2S-M 

VETERANS  ADMINISTRATION 
38  CFR  Part  14 

Recognition  of  Organizations, 
RepresentaUves,  Attorneys,  and 
Agents 

AGENCY:  Veterans  Administration. 
ACnON:  Final  rule. 

SUMMARY:  The  Veterans  Administration 
(VA)  has  adopted  the  following 
regulations  to  revise  and  clarify  existing 
procedures  and  requirements  regarding 
recognition  of  service  organizations  and 
their  representatives  and  other 
individuals,  agents,  and  attorneys 
representing  claimants  for  benefits 
administered  by  the  VA.  The  revised 
regulations  are  designed  to  improve  the 
VA's  ability  to  assure  the  availability  of 
high  quality  representation  of  claimants. 
EFFECTIVE  DATE:  December  28, 1988. 

FOn  FUfTTHER  INFORMATION  CONTACT: 

Andrew  ).  Mullen.  Deputy  Assistant 
General  Coimsel  (022A),  Veterans 
Administration,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202)  233- 
2440. 

SUFPLCMCNTARV  INFORMATION:  On 
pages  8472  through  8476  in  the  Federal 
Register  of  March  18. 1987.  the  VA 


published  proposed  amendments  to  Title 
38.  Code  of  Federal  Regulations, 
including  the  establishment  of  new 
criteria  for  recognition  as  a  national 
veterans'  service  organization,  in 
addition  to  the  current  requirement  that 
an  organization  be  congressionally 
chartered.  Further,  new  information 
submission  provisions  were  proposed, 
including  a  requirement  that  an 
organization  requesting  recognition  state 
in  writing  that  it  would  not  represent  to 
the  public  that  VA  recognition  of  the 
organization  was  for  any  purpose  other 
than  claim  representation.  Other 
amendments  concerned  representation 
of  claimants  by  attorneys,  permission 
for  participation  in  the  representation 
process  of  paralegals,  law  clerks,  and 
law  students,  and  the  allocation  of 
space  and  office  facilities  at  VA  regional 
ofHces  to  recognized  organizations. 

The  VA  received  comments  from  four 
veterans'  service  organizations  and  two 
individuals,  one  of  whom  is  an  attorney. 
The  significant  comments  and 
recommendations  with  respect  to  the 
proposed  amendments  are  summarized 
below,  with  the  Agency's  responses. 

Comments  and  Recoounendations 

Section  14.627    Definitions 

No  comments,  suggestions,  or 
objections  were  received  with  regard  to 
the  definitions. 

Section  14.628    Recognition  of 
organizations 

One  commenter  noted  that  no 
procedures  were  set  forth  for 
"decertifying"  an  already-recognized 
organization  auid  suggested,  in  broad 
outline,  provisions  that  should  be  made 
in  the  event  the  VA  intends  to  maintain 
the  authority  to  terminate  recognition. 
Another  commenter  viewed  the  absence 
of  codified  procedures  for  termination  of 
an  organizations  recognition  as  an 
acknowledgement  that  the  VA  lacks 
udthority  to  do  so.  In  response  to  these 
comments,  it  is  pertinent  to  note  that  the 
VA  has  never  taken  adverse  action  to 
terminate  the  recognition  status  of  a 
service  organization.  The  Agency's 
statutory  authority  to  recognize 
organizations  is  discretionary,  however, 
and  the  lack  of  explicit  rules  for 
effecting  termination  of  such  recognition 
should  not  be  interpreted  as  an 
indication  to  the  contrary.  We  simply 
perceive  no  reason,  at  present,  for 
setting  forth  such  procedures,  absent 
any  historical  demonstration  of 
necessity  for  them. 

Two  conunenters  expressed 
uncertainty  whether,  in  essence,  the 
requirements  for  the  purpose  of 
recognition  as  a  national  organization 


pursuant  to  S  14.e28(a)(2)(i)-(v).  (d).  and 
(e)  are  one-time  or  ongoing  in  nature. 
Their  apprehension,  evidently,  is  that 
data  and  information  to  be  submitted 
under  these  provisions  will  be  required 
on  a  periodic  basis  (such  as  annually], 
even  from  organizations  who  have 
secured  VA  recognition  under  S  14.628. 
In  response  to  these  concerns,  we  point 
out  that  S  14.628  is  concerned  generally 
(as  indicated  by  its  introductory 
sentence  and  the  heading  of  S  14.628(e)) 
with  establishing  the  terms  and 
conditions  of  initial  recognition,  that  is, 
with  one-time  requirements  for 
recognition.  We  perceive  no  grounds  for 
inferring  a  requirement  of  repeated, 
ongoing  submissions.  We  do  emphasize, 
however,  that  the  Administrator  or  his/ 
her  designee  is  authorized  under  new 
S  14.e28(g)  to  request  further  information 
from  any  recognized  organization.  This 
provision,  necessary  to  responsible 
monitoring  by  the  VA,  is  not  tantamount 
to  a  formal,  ongoing  reporting 
requirement. 

A  commenter  suggested  amendment 
of  §  14.628(e)(7)(i)  to  indicate  that  a 
volunteer  attorney  in  private  practice, 
who  occasionally  represents  VA 
claimants  on  behalf  of  a  recognized 
organization,  is  not  prevented  from 
charging  a  fee  for  "service  to  a 
claimant"  in  a  non-VA  matter  or  in  a 
Federal  Tort  Claims  Act  malpractice  suit 
against  the  VA.  We  agree  with  the 
implication  of  this  suggestion  that  the 
fee  limitation  statute  does  not  bar  an 
attorney  from  charging  a  veteran  a  fee 
for  services  not  involving  an 
administrative  claim  for  benefits  imder 
Title  38.  United  State  Code.  The 
provision  in  question,  however,  is 
intended  to  address  an  organization's 
accredited  representatives  rather  than 
non-accredited  attorneys.  To  clarify  the 
point,  we  have  revised  S  14.626(e)(7}(i) 
accordingly. 

The  attorney  commenter  objected.  In 
general,  to  what  he  described  as 
"bodycount  criteria"  in  §  14.628  as  the 
basis  for  organization  recognition.  He 
questions,  in  essence,  whether  there  is  a 
connection  between  thoroughness  and 
competence  in  representation  of  a 
veteran  and  the  number  of  veterans 
represented.  Our  response  is  twofold: 
First,  we  believe  that  the  number  of 
veterans  represented  is  a  valid,  logical 
gauge  of  an  organization's  capacity  to 
provide  quality  representation. 
Demonstrated  competence  resources, 
and  experience  are  closely  related  to  "a 
sizable  organizational  membership"  and 
"performance  of  *  *  *  a  veterans' 
services  to  a  sizable  number  of 
veterans."  as  required  in  S  14.628(d)(2). 
Second,  under  1 14.630.  "(AJny  person 


may  be  authorized  to  prepare,  present, 
and  prosecute  a  particular  claim,"  and 
under  S  14.629(c),  an  attorney  may  be  so 
authorized  by  a  claimant,  without 
reference  to  how  many  others  the 
attorney  has  represented.  We  would 
further  note  that  9 14.628(d)(2)  pre- 
existed the  current  amendments,  and  is 
unaffected  by  them. 

Section  14.629    Requirement  for 
accreditation  of  representatives,  agents, 
and  attorneys 

One  commenter,  a  veterans' 
organization,  opined  that  proposed 
revisions  of  $14,629  impose  inadequate 
controls  upon  legal  interns,  law 
students,  and  paralegals,  who  will  be 
authorized  to  assist  in  the  claims 
process.  The  commenter  considered 
insufficient  the  requirement  of 
§  14.631(c)(3)  that  these  individuals  be 
under  the  direct  supervision  of  a 
claimant's  attorney  when  assisting  in 
the  preparation,  presentation,  or 
prosecution  of  a  claim.  It  is  argued  that 
attorneys  may  lack  competence  in  VA- 
benefit-related  matters  or  that  they  may 
be  deficient  in  supervisory  capability. 
However.  VA  is  convinced  that  the 
principle  of  accountability  is  adequately 
served  by  the  proposed  revisions. 
Cleariy,  the  changes  preserve  ultimate 
answerability  for  the  consequences  of 
malfeasance  or  misfeasance  by  legal 
interns,  law  students,  or  paralegals  with 
the  supervising  attorney,  or  the  law  firm 
or  legal  service  office  by  which  he  or  she 
is  employed.  Like  other  Federal 
agencies.  VA  is  required  to  accept  an 
attorney's  membership  in  a  State  bar  as 
sufficienUy  indicative  of  competency  to 
represent  claimants.  5  U.S.C.  500(b). 
Once  recognized  to  represent  a 
claimant,  a  licensed  attorney  is  subject 
to  the  provisions  of  {14.633.  which  sets 
out  grounds  for  termination  of  such 
recognition. 

The  aforementioned  veterans' 
organization  also  argued  Uiat  accredited 
nonlawyer  representatives  should  be 
empowered  to  oversee  legal  interns,  law 
students,  and  paralegals  in  the  same 
manner  as  attorneys  are  authorized  to 
do,  and  asserted  that  the  proposed  rules 
are  too  vague  as  regards  die  definition 
of  these  "legal  assistants"  and  the 
degree  of  supervision  to  be  exercised 
over  them  by  their  supervising 
attorneys.  We  would  note  that  it  is 
common  practice  for  attorneys  to  avail 
themselves  of  the  assistance  of  legal 
interns,  law  students,  and  paralegals, 
whether  on  a  paid  or  volunteer  basis. 
This  practice  is  prevalent  in  law  school 
clinical  training  programs.  While  no 
precise  definitions  appear  necessary,  we 
view  a  legal  intern  as  a  law  school 
graduate  not  yet  admitted  to  a  State  bar. 


a  law  student  as  an  individual  pursuing 
a  Juris  Doctor  degree  at  a  school 
approved  by  a  recognized  accrediting 
association,  and  a  paralegal  as  a 
graduate  of  paralegal  training  approved 
by  a  recognized  accrediting  association. 
Authority  for  assistance  of  this  type  for 
attorneys  representing  VA  claimants 
has  existed  at  the  appellate  level  for 
over  five  years,  uinder  the  rules  of 
practice  of  the  Board  of  Veterans 
Appeals  (BVA),  38  CFR  19.156.  The  BVA 
has  recendy  proposed  a  regulatory 
amendment  to  clarify  that  attorneys 
employed  by  recognized  organizations 
may  utilize  such  assistance  to  the  same 
extent  as  attorneys  recognized 
independenUy.  See  S3  FR  20653. 
Consistent  with  the  practice  of  the  BVA, 
we  believe  it  appropriate  that  only 
attorneys  be  audiorized  to  supervise 
legal  interns,  law  students,  and 
paralegals.  As  for  the  precise  degree  of 
control  over  these  legal  assistants,  we 
rely  upon  the  integrity  of  die  attorneys 
involved  to  assure  that  claimants 
receive  a  high  quality  of  representation, 
and  that  the  attorneys  closely  supervise 
the  activities  of  their  assistants  in  the 
claim  process. 

Section  14.630   Authorization  for  a 
particular  claim 

No  comments,  suggestions,  or 
objections  were  received  widi  regard  to 
this  proposed  rule. 

Section  14.631    Powers  of  attorney 

One  commenter  thought  clarification 
was  needed  concerning  language  in 
§  14.631(c)(2)  regarding  die  precise  role 
of  an  attorney  acting  under  a  power  of 
attorney  obtained  by  a  service 
organization  in  accordance  with 
{  14.631(a).  Specifically,  it  was  diought 
unclear  wheUier  die  term  "employ."  as 
used  in  S  14.631(c)(2),  was  meant  to 
include  only  attorneys  who  are  paid 
employees  of  the  service  oiganization  or 
to  include  any  attorney,  paid  or  unpaid, 
selected  by  the  service  oiganization  to 
handle  the  case.  VA  is  of  the  view  that 
the  policy  of  accountability  underlying 
the  regulations  pertaining  to  recogidtion 
of  representatives  of  claimants  requires 
that  "employ"  be  defined  to  encompass 
a  situation  in  which  an  attorney  is 
retained  by  a  service  organization  for 
the  purpose  of  pursuing  a  person's  claim 
for  entiUement  to  a  VA  benefit  An 
attorney  lacking  any  accredited, 
employment,  or  retainer  relationship 
with  a  recognized  oiganization.  who 
wishes  to  represent  a  claimant  should 
either  secure  a  power  of  attorney  imder 
§  14.631(a)  or  submit  a  declaration  of 
representation  under  §  14.e29(c). 

Another  commenter  felt  that 
{  14.e31(cK3)  should  be  modified  to 


permit  legal  interns,  law  students,  and 
paralegals  to  be  present  at  a  hearing 
without  a  supervising  attorney.  Since 
VA  is  of  the  judgment  that  such  a 
change  would  excessively  reduce  the 
responsibility  of  the  attorney  of  record 
for  direct  oversight  and  supervision  of 
pursuit  of  a  veterans'  benefit  claim,  we 
cannot  concur  in  this  proposal.  The 
commenter  further  expressed  concern 
about  §14.631(d).  pertaining  to  die 
situation  wherein  an  attorney  submits  a 
letter  of  representation  under  {14.629 
regarding  one  specific  benefit  without 
thereby  automatically  revoking  existing 
powers  of  attorney  regarding  other 
benefits.  The  concern  apparendy  is  that 
information  regarding  the  specific  claim 
might  be  disseminated  to  a  service 
organization,  thus  possibly  violating  the 
Privacy  Act  VA  deems  this  essentially 
an  administrative  concern,  not 
appropriately  dealt  with  by  regulation 
amendment 

Another  commenter,  a  service 
organization,  questioned  the  sagacity  d 
the  proposed  revision  to  S  14.631(d) 
insofar  as  it  permits  an  attorney  to 
submit  a  letter  of  representation  under 
S  14.629  regarding  one  specific  benefit 
without  such  action  automatically 
constituting  revocation  of  existing 
powers  of  attorney  concerning  odber 
benefits.  The  commenter  regarded  this 
amendment  as  iU-advised  and 
dangerous,  on  the  ground  Aust  only  a 
review  of  a  case  in  Its  entirety  will 
afford  a  claimant  due  process  and 
assure  that  all  benefits  for  «^ch  he/she 
may  be  eligible  are  realized.  If  the 
proposed  revision  is  put  in  effect  the 
service  oiganization  diought  it  would  be 
in  the  claimant's  best  interests  for  it  to 
terminate  its  representation  authority  in 
favor  of  the  attorney.  VA  views  this 
concern  as  exaggerated,  in  light  of  an 
attorney's  obligation  to  afford  the  best 
representation  possible  to  his/her  client 
We  believe  that  a  competent  attorney 
would  consider  the  claimant's  entire 
record,  since  the  requirements  of  sound 
advocacy  entad  consideration  of  all 
potentialUy  relevent  evidence. 

VA's  own  review  of  the  proposed 
S  14.631,  in  the  perspective  of  Agency 
experience  with  the  current  regulation, 
has  indicated  several  problems.  Some 
representatives  of  service  organizations 
have  felt  that,  once  a  limited  power  of 
attorney  is  executed  by  an  appellant  in 
favor  of  an  attorney,  the  general  power 
of  attorney  to  the  service  organization  is 
revoked.  Also,  when  a  claim  appealed  to 
the  Board  of  Veterans  Appeals  by  an 
attorney  holding  a  limited  power  of 
attorney  is  remanded  to  a  regional 
office,  a  question  sometimes  arises  as  to 
who  will  represent  the  claimant  at  the 
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regional  office  level  regarding  the 
specific  claim.  Further,  once  a  decision 
in  a  claim  subject  to  a  specific 
authorization  or  power  of  attorney  is 
handed  down,  the  question  has  arisen  as 
to  who  is  now  the  claimant's  recognized 
representative,  with  some  service 
organizations  considering  their  original 
power  of  attorney  revoked,  hi  order  to 
clarify  this  situation,  we  have  reworded 
the  third  sentence  of  1 14.631(d)  and 
added  a  fourth  to  reflect:  (1)  That 
representation  of  a  claimant  either  by  an 
attorney  submitting  a  letter  of 
representation  for  a  particular  claim 
under  S  14.629(c)  or  by  a  person 
submitting  an  authorization  for  a 
particular  claim  under  5  14.630  does  not 
automatically  constitute  revocation  of 
an  existing  general  power  described  in 
38  CFR  14.631(a);  and  (2)  that  these 
"limited"  powers  respecting  a 
"particular  claim"  are  operative  only 
during  the  pendency  of  the  claim,  after 
which  the  "general"  j>ower  governs 
prospective  dauns  (subject  of  course,  to 
claimants'  ri^ts  to  confer  limited 
powers  in  the  future).  We  feel  these 
amendments  should  resolve  some  of  the 
uncertainties  which  have  arisen. 

Section  14.632    Letters  of  accreditation 

No  comments,  suggestions,  or 
objections  were  received  with  regard  to 
proposed  changes  to  this  rule. 

Section  14.633    Termination  of 
accreditation  of  agents,  attorneys,  and 
representatives 

One  commenter  urged  that  language 
be  added  to  i  14.633(c)(4)  to  prohibit 
solicitation  of  membership  in  an 
oi^ganization  by  the  organization's 
reiM^sentative  while  he/she  represents 
a  claimant.  VA's  view  is  that  this  action 
is  unnecessary  and  that  solicitation  of 
membership  diuing  handling  of  a  claim 
is  satisfactorily  subsumed  under  the 
present  regulatory  language  forbidding 
"[A]ny  other  unlawful,  improfessional. 
or  unethical  practice."  We  recognize,  of 
course,  an  organization's  interest  in 
securing  new  members.  However,  it  is 
important  that  claimants  feel  no 
pressure  to  join  an  organization  simply 
because  it  is  representing  him/her  in  a 
claim.  Accordingly,  we  would  note  that 
any  membership  solicitation  conducted 
by  an  accredited  representative  should 
clearly  disclaim  any  relatiunship 
between  the  veteran's  claim  and 
whether  or  not  the  veteran  chooses  to 
join  or  contribute  to  the  organization. 

Section  14j634    Fees  and  expenses 

One  commenter  recommended  that  a 
description  of  allowable  expenses  be 
included  in  {  14.634(b),  to  include  fees 
paid  for  experts,  typing,  copying. 


postage,  travel,  and  researchers.  VA 
prefers  a  case-by-case  approach,  with 
the  understanding  that  routine 
overhead-cost  items  are  not 
reimbursable,  while  costs  clearly 
generated  by  and  attributable  to  the 
claim  are. 

This  commenter  further  requested  that 
§  14.634  be  modified  to  reflect  current 
official  interpretations  of  the  scope  of  38 
U.S.C.  3404.  Specifically,  he  referred  to 
the  inapplicability  of  the  $10  fee 
limitation  to  third  parties  not  standing  to 
beneHt  from  a  veteran's  claim  and  to 
benefit-overpayment  cases  brought  in 
court.  VA  concurs  in  this  suggestion, 
which  has  been  accomplished  by 
addition  of  two  sentences  of  {  14.634(a). 

Section  14.635    Reconsideration  of 
denial  of  fees  and  expenses 

No  comments,  suggestions,  or 
objections  were  received  with  regard  to 
this  section. 

Section  14.637    Office  space  and 
facilities 

One  commenter  recommended  that 
S  14.637  should  clarify  a  practice  of 
providing  VA  office  space  to  employees 
of  recognized  State  organizations 
through  the  accredition  of  these 
employees  to  a  national  organization. 
VA  Regional  Offices  in  a  few  states  do 
provide  space  to  employees  of  State 
organizations  accredited  to  national 
organizations.  VA  has  no  objection  to 
the  minor  modiBcation  requested,  and 
has  inserted  a  clause  in  effect 
recognizing  the  existing  practice. 

Twocommenters  questioned  the  use 
in  i  14.637(a)(3)  of  the  ninnber  of 
claimants  for  whom  an  organization 
holds  powers  of  attorney  as  a  criterion 
for  allocating  office  space.  Rather,  they 
advised  that  the  number  of  organization 
representatives  seeking  space  and  the 
estimated  frequency  of  use  should  be 
the  major  criteria.  They  felt  that 
factoring  in  numbers  of  powers  of 
attorney  favors  entrenched  service 
organizations.  However,  VA  regards  the 
number  of  claimants  represented  by  an 
organization  as  worthy  of  being 
accorded  great  weight  in  assigning  office 
space.  It  is  fully  as  substantial  a 
consideration  as  the  number  of  full-time 
paid  representatives  permanently 
assigned  to  the  office.  Moreover, 
regional  office  space  is  a  quite  limited 
resource,  subject  to  intensive  use. 
Nonetheless,  in  order  to  accommodate 
the  commenter's  objections,  VA  has 
added  {  14.637(a)(4),  which  provides 
that  requests  for  office  spiace  should 
include  any  data  the  requesting 
organization  deems  significant  to 
allocation  of  such  space. 


Another  commenter  objected  that 
proposed  S  14.637  was  too  restrictive  in 
limiting  office  space  use  to  assisting 
veterans  in  the  preparation, 
presentation,  and  prosecution  of  claims 
for  veterans'  benefits  "and  no  other 
purpose."  It  is  suggested  that  service 
organizations  furnish  a  variety  of  types 
of  assistance  not  directly  related  to 
pursuit  of  VA  benefits,  and  that  such 
activities  ought  to  be  permissible  in  the 
office  space  provided  in  VA  facilities.  It 
was  further  posited  that  VA  would  be 
acting  coimter  to  decades  of  accepted 
practice  in  amending  its  rule  to  restrict 
the  uses  to  which  the  Government  space 
and  facilities  may  be  applied.  The 
commenter  asserted  that  it  appears  VA 
is  advancing  an  undisclosed  intention  to 
prohibit  membership  solicitation 
activities  by  accredited  service 
organization  representatives,  without 
explaining  why.  In  response,  we  would 
stress  that  no  significant  change  in 
policy  was  contemplated  in  the 
amendment  to  §  14.637;  the  language 
added  in  the  proposed  rulemaking  was 
merely  intended  to  clarify  the  regulation 
and  make  it  more  closely  conform  to  the 
governing  statute.  Section  3402  of  Title 
38.  United  States  Code,  authorizes  the 
Administrator  to  recognize 
organizations  to  represent  individuals 
"in  the  preparation,  presentation,  and 
prosecution  of  claims"  for  VA  benefits, 
and  to  "furnish,  if  available,  space  and 
office  facilities  for  the  use  of  paid  full- 
time  representatives  of  national 
organizations  so  recognized."  This 
statutory  mandate  clearly  expresses 
congressional  intent  to  permit  private, 
nongovernmental  organizations  to  use 
taxpayer-supported  facilities^lor  a 
particular  purpose,  i.e.,  claim 
representation.  The  commenter 
advanced  two  principal  rationales  for 
interpreting  the  statute  to  permit 
organizations  to  use  their  VA-proviued 
space  for  soliciting  new  members:  first, 
the  longstanding  agreements  whereby 
disabled  veterans  are  provided  on-the- 
job  training  (OJT)  as  claim 
representatives  by  recognized  veterans' 
organizations  imder  the  vocational 
rehabilitation  programs  in  chapter  31  of 
Title  38,  which  training  may  include  a 
small  block  of  instruction  on  chapter 
activities  such  as  membership  drives; 
and,  second,  the  importance  of  strong 
veterans'  organizations  to  act  in  a 
"quasi-governmental"  role  in  oversight 
of  veterans*  benefits  legislation  and 
administration,  which  function  is 
enhanced  by  growing  membership 
strength. 

Neither  rationale  is  compelling.  We  . 
have  reviewed  current  OJT  agreements, 
and  find  no  explicit  indication  that  all 
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training  of  novice  claim  representatives 
is  to  be  conducted  in  VA  space,  nor  that 
membership  solicitation  is  to  comprise  a 
significant  part  of  such  training.  And. 
without  in  any  way  devaluing  the 
contributions  of  veterans'  organizations 
to  oversight  of  government  programs,  we 
must  be  mindful  that  the  statutory 
mandate  regarding  the  use  of  free  VA 
space  and  office  facilities  clearly 
indicates  that  claim  representation  is 
intended  to  be  the  primary  activity 
conducted  there.  Accordingly,  the  final 
rule  retains  the  language  stating  that  the 
basic  purpose  of  the  grant  of  space  and 
facilities  is  for  organizations  "assisting 
veterans  in  the  preparation, 
presentation,  and  prosecution  of  claims 
for  veterans'  benefits."  However,  we 
acknowledge  that  other,  secondary 
activities  may  take  place  there  on 
occasion  as  well,  such  as  counseling  and 
assistance  on  other  veteran-services- 
related  matters,  include  the  OJT 
vocational  rehabilitation  training 
discussed  above.  Any  activities 
Involving  membership  solicitation 
should  be  minimal  in  VA  space,  and 
should  be  clearly  distinguished  from 
claim  activities. 

A  commenter  criticized  S  14.637(b)  for 
giving  a  VA-facility  Director  too  much 
latitude  of  authority  in  withdrawing 
allocation  of  space  from  an  organization 
and  reassigning  it  either  to  the  VA  or 
another  service  organization,  based  on 
potential  better  use.  It  was  submitted 
that  a  displaced  service  orgatdzation 
should  be  given  the  right  to  appeal  to  the 
Chief  Benefits  Director  or  other  VA 
Central  Office  official,  includirig  the 
right  to  a  hearing.  We  have  modified  the 
language  of  {  14.637(b)  to  clarify  tiiat  die 
final  decision  on  sudi  space-allocation 
issues  rests  with  the  Chief  Benefits 
Director,  as  to  office  space  under  control 
of  the  Department  of  Veterans  Benefits. 
However,  under  38  U.S.C.  3402(a)(2),  tiie 
right  of  the  Administrator  to  furnish 
office  space  is  explicitiy  discretionary, 
and  has  been  since  enactment  in  1945. 
Accordingly,  there  is  no  basis  for  an 
expectation  of  entiUement  to  space 
allocation,  giving  rise  to  due-process 
rights  upon  adverse  action  concerning 
such  space. 

We  appreciate  the  comments  and 
suggestions  of  tiiose  concerned 
individuals  and  organizations  that 
responded  to  publication  of  the 
proposed  rules,  and  we  acknowledge 
their  contribution  in  developing  these 
final  rules.  The  proposed  rules  are, 
therefore,  adopted  with  the  amendments 
noted  above  and  minor  amendments  of 
a  technical  nature.  Tha  final  rules  are 
set  forth  below. 


Executiva  Order  12291 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  VA  has 
determined  that  these  proposed 
regulations  are  nonmajor  for  the 
following  reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more; 

(2)  They  will  not  cause  a  major 
increase  in  cost  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act  (RFA) 

The  Administrator  hereby  certifies 
that  these  regiilations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  regulations  are  exempt  bora  the 
initial  and  final  regulatory-flexibility- 
analyses  requirements  of  S§  603  and 
604.  The  reason  for  this  certification  is 
that  these  regulations  impose  no 
regulatory  burden  on  small  entities,  and 
only  claimante  for  VA  benefits  will  be 
direcUy  affected. 

Infoimation  CoUectioo 

The  information  collection  contained 
in  §  14.628(e)  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
0MB  control  number  2900-4)439. 

List  of  Subjecto  in  38  CFR  Part  14 

Administrative  practice  and 
procedure.  Claims,  Lawyers. 
Organization  and  functions  of 
government  agencies.  Veterans. 

Approved:  November  23, 19M. 
Thomas  K.  Tumage, 
Administrator. 

38  CFR  Part  14,  Legal  Services. 
General  Counsel,  is  amended  as  follows: 

PART  14-{AMENDE0] 

1.  The  undesignated  center  heading 
following  S  14.619  which  reads 
"Recognition  of  Organizations, 
Accredited  Representatives,  Attorneys, 
Agents;  Rules  of  Practice  and 
Infoimation  Concerning  Fees.  38  U.S.C 
Chapter  59"  and  die  note  which  follows 
it  are  removed. 

2.  The  undesignated  center  heading 
preceding  9  14.828  is  revised  to  read  as 
follows: 

RepraMotatioa  of  Veterans 
AdminUtratioa  Claimants;  Recognition 


of  Organizatiooa;  Accreditatioo  of 
Representatives,  Attonwys,  Agents; 
Rules  of  Practice  and  Infocmatioa 
Concerning  Fees,  38  U.S.C  3401-3405 

3.  Section  14.627  is  revised  to  read  as 
follows: 

914.627    DeflnHtOfW. 

As  used  in  regulations  on 
representation  of  Veterans 
Administration  claimants: 

(a)  "Accreditation"  means  recognition 
by  the  Veterans  Administration  of 
representatives,  attorneys,  and  agents  to 
represent  claimants. 

(b)  "Agent"  means  a  person  who  has 
met  the  standards  and  qualifications 
outimed  in  9  14.629(b). 

(c)  "Attorney"  means  a  member  in 
good  standing  of  a  State  bar. 

(d)  "Benefit"  means  any  payment 
service,  commodity,  function,  or  status, 
entiUement  to  which  is  determined 
under  laws  administered  by  the 
Veterans  Administration  pertaining  to 
veterans,  dependents,  and  survivors. 

(e)  "Cancellation"  means  termination 
of  authority  to  represent  claimants. 

(f)  "Claim"  means  application  made 
under  Titie  38,  United  States  Code,  and 
implementing  directives,  for  entitiement 
to  Veterans  Administration  benefits, 
reinstatement  continuation,  or  increase 
of  benefits,  or  the  defense  of  a  proposed 
agency  adverse  action  concerning 
benefits. 

(g)  "Claimant"  means  a  person  who 
has  filed  a  written  application  for 
determination  of  entitiement  to  benefits 
provided  under  Titie  38,  United  States 
Code,  and  implementing  directives. 

(h)  "Recognition"  means  certification 
by  the  Veterans  Administration  of 
orgfuiizations  to  represent  claimants. 

(i)  "Representative"  means  a  person 
who  has  been  recotmnended  by  a 
recognized  organization  and  accredited 
by  the  Veterans  AdministratiotL 

(j)  "State"  includes  any  State, 
possession,  territory,  or  Commonwealth 
of  the  United  States,  and  the  District  of 
Columbia. 

(k)  "Suspeiuion"  meaiu  temporary 
withholdiiig  of  authority  to  represent 
claimants. 

4.  Section  14.628  is  revised  to  read  as 
follows: 

9  14.628    Recognmon  of  organizatlofw. 

Authorized  officers  of  an  organization 
may  request  recognition  by  letter  to  the 
Administrator  of  Veterans  Affairs. 

(a)  National  organization.  An 
organization  may  be  recognized  as  a 
national  organization  if: 

(1)  It  was  recognized  by  the  Veterans 
Administration  prior  to  October  10. 1978, 
and  continues  to  satisfy  the 
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requirements  of  1 14.e28(d)  of  this 
section,  OT 
(2)  It  is  chartered  by  act  of  Congress 

and  satisfiee  the  fallowing  requirements: 

(i)  Requirements  set  forth  in 
paragraph  (d)  of  this  section,  including 
information  required  to  be  submitted 
under  paragraph  (e)  of  this  section; 

(ii)  In  the  case  of  a  membership 
organization,  membership  of  2.000  or 
more  persons,  as  certified  by  the  head  of 
the  organization; 

(iii)  Sizable  number  of  claimants  for 
which  powers  of  attorney  for  claim 
representation  are  held; 

(iv)  Present  capabiUty  to  represent 
claimants  before  the  Board  of  Veterans 
Appeals  in  Washington,  DC;  and 

(v)  Geographic  diversification,  i-e^ 
sizable  number  of  chapters  or  offices  in 
more  than  one  State. 

(b)  State  organization.  An 
organization  created  by  a  State 
government  for  the  purpose  of  serving 
the  needs  of  veterans  of  that  State  may 
be  recognized.  Only  one  such 
organization  may  be  recognized  in  each 
State. 

(c)  Other  organization.  An 
organization  other  than  a  State  or 
national  organization  as  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
may  be  recognized  when  the  Veterans 
Administration  has  determined  that  it  is 
a  veterans'  service  organization 
primarily  involved  in  delivering  services 
connected  with  either  Title  38,  United 
States  Code,  benefits  and  programs  or 
other  Federal  and  State  programs 
designed  to  assist  veterans.  The  term 
"veteran"  as  used  in  this  paragraph 
shall  include  veterans,  former  armed 
forces  personnel,  and  the  dependents  or 
survivors  of  either.  Further,  the 
organization  shall  provide  responsible, 
qualified  representation  in  the 
preparation,  presentation,  and 
prosecution  of  claims  for  Title  38,  United 
States  Code,  benefits. 

(d)  Requirements  for  recognition.  In 
order  to  be  recognized  under  paragraph 
(a)  or  (c)  of  this  section  the  organizaiton 
shall: 

(1)  Have  as  a  primary  purpose 
services  to  veterans;  and 

(2)  Demonstrate  a  substantial  service 
commitment  to  veterans  either  by 
showing  a  sizable  organizational 
membership  or  by  showing  performance 
of  those  veterans'  services  to  a  sizable 
number  of  veterans;  and 

(3)  Commit  a  significant  portion  oi  its 
assets  to  veterans'  services;  and 

(4)  Establish  either  that  complete 

,    claims  service  will  be  provided  to  each 
veteran  requesting  representation,  or 
shall  give  written  notice  of  any 
limitation  in  its  claims  service  with 
idvice  concerning  alternate  service. 


Complete  claims  service  includes  the 
abUity  to  assure  representation  before 
the  Board  of  Veterans  Appeals. 
However,  representation  before  the 
Board  of  Veterans  Appeals  may  be 
provided  by  agreement  with  another 
organization  recognized  by  the  Veterans 
Administration;  and 

(5)  Take  affirmative  action,  inchiding 
training  and  monitoring  of  its  accredited 
representatives,  to  ensure  proper 
handling  of  claims. 

(e)  Information  to  be  submitted  by 
organizations  requesting  recognition.  In 
Older  for  an  organization  to  be 
recognized  under  paragraphs  (a)  or  (c)  of 
this  section,  the  following  information 
shall  be  supplied: 

(1)  Purpose.  A  statement  outlining  the 
purpose  of  the  organization,  the  extent 
of  services  provided,  and  the  manner  in 
which  veterans  would  benefit  by 
recognition. 

(2)  Service  commitment  (i)  The 
number  of  members  and  number  of 
posts,  chaptere,  or  offices  and  their 
addresses:  and 

(ii)  A  copy  of  the  articles  of 
incorporation,  constitution,  charter,  and 
bylaws  of  the  organization,  as 
appropriate;  and 

(iii)  The  type  of  Title  38,  United  States 
Code,  services  performed  or  to  be 
performed,  with  an  approximation  of  the 
number  of  veterans  and  dependent 
clients  served  by  the  organization  in 
each  type  of  service  designated;  and/or 

(iv)  The  type  of  services,  if  any. 
performed  in  connection  with  other 
Federal  and  State  programs  which  are 
designed  to  assist  former  armed  forces 
personnel  and  their  dependents,  and  an 
approximation  of  the  number  of  veteran 
and  dependent  clients  served  by  the 
organization  under  each  program 
designated. 

(3)  Assets,  (i)  A  copy  of  the  last 
financial  statement  of  the  organization 
indicating  the  amount  of  funds  allocated 
for  conducting  veterans'  services;  and 

(ii)  A  statement  indicating  that  use  of 
the  organization's  funding  is  not  subject 
to  limitations  imposed  under  any 
Federal  grant  or  law  which  would 
prevent  it  from  representing  claimants 
before  the  Veterans  Administration. 

(4)  Training,  (i)  A  statement  of  the 
skills,  training,  and  other  qualifications 
for  handling  veterans'  claims  of  paid  or 
vohinteer  staff  personnel;  and 

(ii)  A  plan  for  recruiting  and  training 
qualified  claim  representatives, 
including  the  number  of  houra  of  formal 
classroom  instruction,  the  subjects  to  be 
taught  the  period  of  on-the-job  training, 
a  schedule  or  timetable  for  such 
training,  the  projected  number  of 
trainees  for  the  first  year,  and  the 
nanie(s)  and  qualifications  of  the 


hidividoalfs)  primarily  responsible  for 
the  training. 

(5)  Complete  claims  service,  (i)  The 
record  of  representation  before  a 
discharge  review  board,  or  other  proof 
of  ability  to  represent  claimants  before 
the  Veterans  Administration:  and 

(ii)  ftroof  of  capability  of  provide 
representation  before  the  Board  of 
Veterans  Appeals:  or 

(iii)  Proof  of  association  or  agreement 
for  the  purpose  of  representation  before 
the  Board  of  Veterans  Appeals  with  a 
recognized  service  organizations,  or  the 
proposed  method  of  infoming  claimants 
of  the  limitations  in  service  that  can  be 
provided,  with  advice  concerning 
alternative  service. 

(6)  Supervision.  The  organization  shall 
execute  an  agreement  which  states  that 
it  shall  take  affirmative  acti<»i,  inchiding 
training  and  monitoring  of  its  accredited 
representatives,  to  ensure  proper 
handling  of  claims. 

(7)  Other,  (i)  A  statement  that  neither 
the  organization  nor  its  accredited 
representatives  will  charge  or  accept  a 
fee  or  gratuity  for  service  to  a  claimant 
and  that  the  organization  will  not 
represent  to  the  public  that  Veterans 
Administration  recognition  of  the. 
organization  is  for  any  piupose  other 
than  claimant  representation; 

(ii)  The  namen.  titles,  and  addresses  of 
officers  and  the  officials  authorized  to 
certify  representatives;  and 

(iii)  The  names,  titles,  and  addresses 
of  full-time  paid  employees  who  are 
qualified  to  act  as  accredited 
representatives. 

(f)  Recognition  or  denial.  A  notice  of 
the  Administrator's  determination  on  a 
request  for  recognition  will  be  sent  to  an 
organization  within  00  days  of  receipt  of 
all  information  to  be  supplied.  The 
notice  will  state  that  recognition  is 
solely  for  the  purpose  of  claimant 
representation  before  the  Veterans 
Administration.  If  recognition  is  denied 
an  organization,  the  Veterans 
Administration  will  set  forth  an 
explanation  of  the  reasons  for  denial.  A 
denial  of  recognition  may  be  appealed 
to  the  Administrator  within  00  days  of 
the  denial.  The  Veterans  Administration 
will  consider  the  appeal  within  30  days 
of  receiving  such  request.  The 
organization  will  have  an  opportunity  to 
fully  document  its  position,  and  the 
appeal  will  cover  all  aspects  of  the 
application  for  recognition  and  the 
denial. 

(g)  Requests  for  further  information. 
The  Administrator  or  the 
Administrator's  designee  may  request 
further  information  from  any  recognized 
organization,  including  progress  reports, 
updates,  or  verifications. 
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(Authority:  3«  V.SXl.  3402). 
(Information  collection  requirements 
contained  in  paragraph  (ej  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2900-0439). 

5.  Section  14.829  is  revised  to  read  as 
follows: 

9 14.629    Bequhiiieiiu  for  accreditation 
of  representatives,  agents,  and  atlomeya. 

The  District  Counsel  will  resolve  any 
question  of  current  qualifications  of  a 
representative,  agent,  or  attorney.  The 
claimant;  the  representatives,  agent,  or 
attorney,  or  an  official  of  the 
organization  for  which  sucn  person  acts; 
or  the  appropriate  Veterans 
Administration  officials  may  appeal 
such  determination  to  the  Genered 
Counsel. 

(a)  Representatives.  A  recognized 
organization  shall  file  with  the  Office  of 
the  General  Counsel  Veterans 
Administration  Form  2-21  (Application 
for  Accreditation  as  Service 
Organization  Representative)  for  each 
peraon  it  desires  accredited  as  a 
representative  of  that  organization.  In 
recommending  a  person,  the 
organization  shall  certify  that  the 
designee: 

(1)  Is  of  good  character  and 
reputation;  and 

(i)  Has  successfully  completed  a 
Veterans  Administration  approved 
course  of  instruction  on  veterans' 
benefits;  or 

(ii)  Has  passed  an  examination 
approved  by  the  Veterans 
Administration;  or 

(iii)  Has  otherwise  demonstrated  an 
ability  to  represent  claimants  before  the 
Veterans  Administiation; 

(Z)  Is  either  a  member  in  good 
standing  or  a  full-time  paid  employee  of 
such  organization,  or  is  accredited  and 
functioning  as  a  representative  of 
another  recognized  organization;  and 

(3)  Is  not  employed  in  any  civil  or 
military  department  or  agency  of  the 
United  States. 

(b)  Agents.  Individuals  desiring 
accreditation  as  agents  must  file  an 
application  with  the  Office  of  the 
General  Counsel  and  estabUsh  that  they 
are  of  good  character  and  reputation.  In 
addition,  applicants  shall  pass  a  written 
examination  concerning  laws 
administered  by  the  Veterans 
Administration  which  shall  be  prepared 
and  graded  in  the  Office  of  the  General 
Counsel.  The  examination  may  be  taken 
at  any  convenient  District  Counsel  office 
under  the  supervision  of  the  District 
Counsel.  No  applicant  shall  be  allowed 
to  sit  for  the  examination  more  than 
twice  in  any  6-month  period. 

(c)  Attorneys.  (1)  An  attorney  engaged 
by  a  claimant  shall  state  in  writing  on 


his  or  her  letteriiead  that  the  attorney  is 
authorized  to  represent  the  claimant  in 
order  to  have  access  to  information  in 
the  claimant's  file  pertinent  to  the 
particular  claim  presented.  For  an 
attorney  to  have  complete  access  to  all 
information  in  an  individual's  records, 
the  attorney  must  provide  a  signed 
consent  from  the  claimant  or  the 
claimant's  guardian.  The  consent  shall 
be  equivalent  to  an  executed  power  of 
attorney. 

(2)  If  the  claimant  so  consents,  an 
attorney  associated  or  affiliated  with  the 
claimant's  attorney  of  record  or 
employed  by  the  same  legal  services 
office  as  the  attorney  of  record  may 
assist  in  representation  and  may  have 
access  to  the  claimant's  records  in  the 
same  manner  as  the  attorney  of  record. 

(3)  Legal  interns,  law  students,  and 
paralegals  may  not  be  independently 
accredited  to  represent  claimants  under 
this  paragraph.  (See  S  14.630;  see  also 

§  ig.156). 

(4)  Unless  revoked  by  the  claimant, 
consent  provided  under  paragraph  (c)(2) 
of  diis  section  or  {  14.631(c)(iii)  shall 
remain  effective  in  the  event  the 
claimant's  original  attorney  is  replaced 
as  attorney  of  record  by  another 
member  of  the  same  law  firm  or  an 
attorney  employed  by  the  same  legal 
services  office. 

(Authority:  38  i;.S.C  210(c),  3401.  3404) 

6.  Section  14.630  is  revised  to  read  as 
follows: 

(14.630    AuttMrtzitflonforapartleutar 
dahn. 

Any  person  may  be  authorized  to 
prepare,  present,  and  prosecute  a 
particular  claim.  A  proper  power  of 
attorney,  and  a  statement  signed  by  the 
person  and  the  claimant  that  no 
compensation  will  be  charged  or  paid 
for  the  services,  shall  be  filed  with  the 
office  where  the  claim  is  presented.  A 
signed  writing,  which  may  be  in  letter 
form,  identifying  the  claimant  and  the 
type  of  benefit  or  relief  sought, 
specifically  authorizing  a  named 
individual  to  act  as  the  claimant's 
representative,  and  further  authorizing 
direct  access  to  records  pertinent  to  the 
claim,  will  be  accepted  as  a  power  of 
attorney.  A  person  accredited  under  this 
section  shall  represent  only  one 
claimant;  however,  in  unusual 
circumstances,  appeal  of  such  Umitation 
may  be  made  to  the  General  Co\msel. 

(Authority:  38  U.S.C.  3403) 

7.  In  5  14.631,  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 


!  14.631    Powers  of  attonwy. 

(a)  A  power  of  attorney,  executed  on 
eithCT  Veterans  Administration  Form 
23-22  (Appointment  of  Veterans  Service 
Organization  as  Claimant's 
Representative)  or  Veterans' 
Administration  Form  2-22a 
(Appointment  of  Attorney  or  Agent  as 
Claimant's  Representative),  is  required 
to  represent  a  claimant,  except  when 
representation  is  by  an  attorney  who 
complies  %vith  §  14.629(c)  or  when 
representation  by  an  individual  is 
authorized  under  {  14.830.  llie  power  of 
attorney  shall  meet  the  following 
requirements: 

(c)(1)  Only  one  organization,  agent,  or 
attorney  will  be  recognized  at  one  time 
in  the  prosecution  of  a  particular  claim. 
Except  as  provided  in  S  14.62g(c)  and 
paragraphs  (cH2)  and  (c)(3)  of  this 
section,  all  transactions  concerning  the 
claim  will  be  conducted  exclusively 
with  the  recognized  organization,  agent, 
or  attorney  of  record  until  notice  of  a 
change,  if  any,  is  received  by  fte 
Veterans  Administration. 

(2)  An  organization  named  in  a  power 
of  attorney  executed  in  accordance  with 
paragraph  (a)  of  this  section  may 
employ  an  attorney  to  represent  a 
claimant  in  a  parrticular  claim.  Unless 
the  attorney  is  an  accredited 
representative  of  the  organization,  the 
written  consent  of  the  claimant  shall  be 
required. 

(3)  Legal  interns,  law  students,  and 
paralegals  may  assist  in  the  preparation, 
presentation,  or  prosecution  of  a  claim 
under  the  direct  supervision  of  a 
claimant's  attorney  of  record  designated 
under  S  14.629(c),  or  an  attorney  who  is 
either  employed  by  or  an  accredited 
representative  of  an  organization  named 
in  a  power  of  attorney  executed  in 
accordance  with  paragraph  (a)  of  this 
section.  However,  prior  to  their 
participation,  the  claimant's  written 
consent  must  be  furnished  to  the 
Veterans  Administration.  Such  consent 
must  specifically  state  that  a  legal 
intern,  law  student,  or  paralegal 
furnishing  written  authorization  from  the 
attorney  of  record  or  the  organization 
named  in  the  power  of  attorney  may 
have  access  to  the  claimant's  records 
and  that  such  person's  participation  in 
all  aspects  of  the  claim  is  authorized. 
The  supervising  attorney,  or  an  attorney 
autiiorized  under  {  14.629(c)(2),  must  be 
present  at  any  hearing  in  whidi  a  legal 
intern,  law  student,  or  paralegal 
participates. 

(d)  A  power  of  attorney  may  be 
revoked  at  any  time,  and  an  attorney 
may  be  discharged  at  any  time.  Unless  a 
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claimant  specifically  indicates         '  - 
otherwise,  the  receipt  of  a  new  power  of 
attorney  shall  constitttte  a  revocation  of 
an  existing  power  of  attorney.  If  an 
attorney  submits  a  letter  of 
representation  under  §  14.629  regarding 
a  particular  claim,  or  a  claimant 
authorizes  a  person  to  provide 
representation  in  a  particular  claim 
under  S  14.630,  such  specific  authority 
shall  constitute  a  revocation  of  an 
existing  general  power  of  attorney  filed 
under  paragraph  [a]  of  this  section  only 
as  it  pertains  to,  and  during  the 
pendency  of,  that  particular  claim. 
Following  the  final  determination  of 
such  claim,  the  general  power  of 
attorney  shall  remain  in  effect  as  to  any 
new  or  reopened  claim. 

(Audiority:  38  U.S.C  210(c),  3402.  3404) 

8.  Section  14.632  is  revised  to  read  as 
follows: 

914.632    Utters  Of  accfmittatlon. 

If  challenged,  the  qualiHcations  of 
prospective  representatives  or  agents 
shall  be  veriHed  by  the  District  Counsel 
of  jurisdiction.  The  report  of  the  District 
Counsel,  if  any,  including  any 
recommendation  of  the  Veterans 
Administration  station  director,  and  the 
application  shall  be  transmitted  to  the 
General  Counsel  for  final  action.  If  the 
designee  is  disapproved  by  the  General 
Counsel,  the  reasons  will  be  stated  and 
an  opportunity  will  be  given  to  submit 
additional  information.  If  the  designee  is 
approved,  letters  of  accreditation,  or  an 
identification  card,  will  be  issued  by  the 
General  Counsel  or  the  General 
Counsel's  designee  and  will  constitute 
authority  to  prepare,  present,  and 
prosecute  claims  in  all  Veterans 
Administration' installations.  Letters  of 
accreditation  to  former  employees  of  the 
Federal  Government  will  advise  such 
individuals  of  the  restrictions  and 
penalties  concerning  post-employment 
conflict  of  interest  provided  in  Title  18, 
United  States  Code.  Record  of 
accreditation  will  be  maintained  in  the 
Office  of  the  General  Counsel. 

(Authority:  38  U.S.C.  3402.  3404). 

9.  Section  14.633  is  revised  to  read  as 
follows: 

§  14.633    Tarmlnation  of  accredltatkMt  of 
agents,  attonicys,  and  rapr— ntattwa. 

(a)  Accreditation  may  be  canceled  at 
the  request  of  an  agent,  attorney, 
representative,  or  organization. 

(b]  Accreditation  shall  be  canceled  at 
such  time  a  determination  is  made  that 
any  requirement  of  $  14.629  is  no  longer 
met  by  an  agent,  attorney,  or 
representative. 


(c)  Accreditation  shaU  be  canceled 
when  the  General  Counsel  finds,  by 
dear  and  eonvindng  avidence,  one  of 
the  following: 

(1 )  Violation  of  or  refosal  to  comply 
with  the  laws  administered  by  the 
Veterans  Administration  or  with  the 
regulations  governing  practice  before 
the  Veterans  Administration; 

(2)  Knowingly  presenting  or 
prosecuting  a  fraudulent  claim  against 
the  United  States,  or  knowingly 
providing  false  injformation  to  the 
United  States; 

(3)  Demanding  or  accepting  unlawful 
compensation  for  preparing,  presenting, 
prosecuting,  or  advising  or  consulting, 
concerning  a  claim; 

(4)  Any  other  unlawful, 
unprofessional,  or  unethical  practice. 
(Unlawful,  unprofessional,  or  unethical 
practice  shall  include  but  not  be  limited 
to  the  following — deceiving,  misleading 
or  threatening  a  claimant  or  prospective 
claimant;  neglecting  to  prosecute  a  claim 
for  6  months  or  more;  failing  to  furnish  a 
reasonable  response  within  90  days  of 
request  for  evidence  by  the  Veterans 
Administration,  or  willfully  withholding 
an  application  for  benefits.) 

(d)  Accreditation  shall  be  canceled 
when  the  General  Counsel  finds  an 
agent's,  attorney's,  or  representative's 
performance  before  the  Veterans 
Administration  demonstrates  a  lack  of 
the  degree  of  competence  necessary  to 
adequately  prepare,  present,  and 
prosecute  claims  for  veteran's  benefits. 

(e)  As  to  cancellation  of  accreditation 
under  paragraphs  (b),  (c)  or  (d)  of  this 
section,  upon  receipt  of  information 
from  any  source  indicating  failure  to 
meet  the  requirements  of  1 14.629, 
improper  conduct,  or  incompetence,  the 
District  Counsel  of  jurisdiction  shall 
initiate  an  inquiry  into  the  matter.  If  the 
matter  involves  an  accredited 
representative  of  a  recognized 
organization,  this  inquiry  shall  include 
contact  with  the  representative's 
organization. 

(1)  If  the  result  of  the  inquiry  does  not 
justify  further  action,  the  District 
Counsel  will  close  the  inquiry  and 
maintain  the  record  for  3  years. 

(2)  If  the  result  of  the  inquiry  justifies 
further  action,  the  Distilct  Counsel  shall 
take  the  following  action: 

(i)  As  to  representatives,  suspend 
accreditation  immediately  and  notify  the 
representative  and  the  representative's 
organization  of  the  suspension  and  of  an 
intent  to  cancel  accreditation.  The 
notice  to  the  representative  will  also 
state  the  reasons  for  the  suspension  and 
impending  cancellation,  and  inform  the 
representative  of  a  right  to  request  a 
hearing  on  the  matter  or  to  submit 
additional  evidence  %vithin  10  working 


days  following  receipt  of  such  notice.      ' 
Such  time  may  be  extended  for  a 
reasonable  period  upon  a  showing  of  " 
sufficient  cause. 

(ii)  As  to  agents  or  attorneys,  inform 
the  General  Counsel  of  the  result  of  the 
inquiry  and  notify  the  agent  or  attorney 
of  an  intent  to  cancel  accreditation.  The 
notice  will  also  state  the  reason(s)  for 
the  impending  cancellation  and  inform 
the  party  of  a  right  to  request  a  hearing 
on  the  matter  or  to  submit  additional 
evidence  within  10  working  days  of 
receipt  of  such  notice.  Such  time  may  be 
extended  for  a  reasonable  period  upon  a 
showing  of  sufficient  cause. 

(iii)  In  the  event  that  a  hearing  is  not 
requested,  the  District  Counsel  shall 
forward  the  record  to  the  General 
Counsel  for  final  determination. 

(f)  If  a  hearing  is  requested,  a  hearing 
officer  will  be  appointed  by  the  Director 
of  the  regional  office  involved.  The 
hearing  officer  shall  not  be  from  the 
Office  of  the  District  Counsel.  The 
hearing  officer  will  have  authority  to 
administer  oaths.  A  member  of  the 
District  Counsel's  office  will  present  the 
evidence.  The  party  requestiiig  the 
hearing  will  have  a  right  to  counsel,  to 
present  evidence,  and  to  cross-examine 
witnesses.  Upon  request  of  the  party 
requesting  the  hearing,  an  appropriate 
Veterans  Administration  official 
designated  in  S  2.1  of  this  chapter  may 
issue  subpoenas  to  compel  the 
attendance  of  witnesses  and  the 
production  of  documents  necessary  for  a 
fair  hearing.  The  hearing  shall  be 
conducted  in  an  informal  maimer  and 
court  rules  of  evidence  shall  not  apply. 
Testimony  shall  be  recorded  verbatim. 
The  hearing  officer  shall  submit  the 
entire  hearing  transcript,  any  pertinent 
records  or  information,  and  a 
recommended  finding  to  the  District 
Counsel  within  10  working  days  after 
the  close  of  the  hearing.  The  District 
Counsel  will  immediately  forward  the 
entire  record  to  the  General  Counsel  for 
decision. 

(g)  The  decision  of  the  General 
Counsel  is  final.  The  effective  date  for 
termination  of  accreditation  shall  be  the 
date  upon  which  a  final  decision  is 
rendered.  The  records  of  the  case  will  be 
maintained  in  the  General  Coimsel's 
office  for  3  years. 

(Authority:  38  U.S.C.  210(c).  3402.  3404) 

10.  Section  14.634  is  revised  to  read  as 
follows: 

S  14.634    f—»  and  expenses. 

Accredited  representatives  of 
national.  State,  or  other  recognized 
organizations,  and  individuals 
authorized  for  a  particular  claim,  shall 
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not  be  entitled  to  receive  fees.  Attorneys 
and  agents  are  entitled  to  receive  fees  as 
provided  in  paragraphs  (a)  and  (bj  ot 
this  section. 

(Authority:  38  US.C.  3404(c)) 

(a)  Amount  of  fees.  For  the  successful 
prosecution  of  claims,  attorneys  and 
agents  accredited  under  §  14.629(b)  or 
(c)  may  receive  the  fee  permitted  by 
statute.  The  fee  will  be  paid  to  the 
attorney  or  agent  of  record  at  the  time  of 
allowance,  by  deduction  from  the 
benefit  allowed,  after  approval  by  the 
Veterans  Administration.  Questions 
concerning  the  amount  or  proper  payee 
of  fees  allowed  will  be  resolved  by  Uie 
District  Counsel,  or  the  District 
Counsel's  designee,  who  will  consider 
the  quality,  nature,  and  extent  of  the 
services.  The  fee-limitation  statute 
applies  in  all  Veterans  Administration 
administrative  proceedings  involving 
Veterans  Administration  beneficiaries 
or  claimants;  it  does  not  apply  in  any 
court  proceeding  except  a  suit  involving 
Government  life  insurance.  An  attorney 
may  receive  a  fee  or  salary  in  excess  of 
the  Statutory  limit  fh)m  an  oi^ganization, 
governmental  entity,  or  other 
disinterested  third  party  for 
representation  of  a  claimant 

(Authority:  36  U.S.C  784.  3404.  3405) 

(b)  Expenses.  Notwithstanding 
paragraph  (a)  of  this  section,  an  agent, 
attorney,  or  person  authorized  under 
§  14.630,  who  incurs  an  expense  in  the 
prosecution  of  a  claim,  may  be 
reimbursed  for  that  expense  by  the 
claimant.  However,  prior  to  demanding 
or  accepting  such  reimbursement,  the 
agent,  attorney,  or  person  must  submit  a 
sworn  itemized  statement  of  the 
expense  to  the  Veterans 
Administration,  and  reimbursement  of 
the  expense  must  be  approved  by  the 
District  Counsel,  or  the  District 
Couiuel's  designee.  The  statement  of 
expense  and  a  copy  of  the  District 
Counsel's  determination  will  be  retained 
in  the  claims  folder  as  part  of  the 
permanent  record.  Notice  of  the  action 
taken  shall  be  transmitted  to  the 
requestor  by  the  service  handling  the 
claim. 

(Authority:  38  U.S.C.  3404) 

11.  Section  14.635  is  revised  to  read  as 
follows: 

S  14.635    Reconsideration  of  denial  of  fees 
and  expenses. 

A  request  for  reconsideration  of  a 
denied  fee,  or  statement  of  expenses, 
must  be  received  by  the  General 
Counsel  within  1  year  of  the  date  of 
denial.  If  agreement  cannot  be  reached 
and  a  hearing  is  requested,  a  hearing 
officer  will  be  appointed  by  the  Director 


of  the  regional  office  involved.  The 
hearing  officer  shall  not  be  from  the 
Office  of  the  District  Counsel.  The 
hearing  officer  will  have  authority  to 
administer  oaths.  A  member  of  the 
District  Counsel's  office  will  present  the 
evidence.  The  complainant  will  have  a 
right  to  counsel  to  present  evidence, 
and  to  cross-examine  witnesses.  Upon 
request  ot  the  complainant,  an 
appropriate  Veterans  Administration 
official  designated  in  {  2.1  of  tiiis 
chapter  may  issue  subpoenas  to  compel 
the  attendance  of  witnesses  and  the 
production  of  documents  necessary  far  a 
fair  hearing.  The  hearing  shall  be 
conducted  in  an  informal  manner  and 
court  rules  of  evidence  shall  not  apply. 
Testimony  shall  be  recorded  verbatim. 
Within  10  working  days  after  the  close 
of  the  hearing,  the  hearing  officer  shall 
submit  the  entire  hearing  transoipt  any 
pertinent  records  or  infonnation,  and  a 
recommended  finding  to  the  General 
Counsel,  who  will  immediately  forward 
the  entire  record  to  the  General  Counsel 
for  decision.  The  decision  of  the  General 
Counsel  is  final. 

(Authority:  36  U.S.C.  210(c).  3404) 

12.  Section  14.637  is  revised  to  read  as 
follows: 

114.637    Office  space  and  facmies. 

The  Administrator  may  fiimish  office 
space  and  facilities,  if  available,  for  the 
use  of  paid  full-time  representatives  of 
recognized  national  organizations,  and 
for  employees  of  recognized  Stale 
organizations  who  are  accredited  to 
national  organizations,  for  purposes  of 
assisting  veterans  in  the  preparation, 
presentation,  and  prosecution  of  claims 
for  veterans'  benefits. 

(a)  Request  for  office  space  should  be 
made  by  an  appropriate  official  of  the 
organization  to  the  Director  of  the 
Veterans  Administration  facility  in 
which  space  is  desired  and  should  set 
forth: 

(1)  The  number  of  full-time  paid 
representatives  who  will  be 
permanently  assigned  to  the  office; 

(2)  The  number  of  secretarial  or  other 
support  staff  who  will  be  assigned  to  the 
office; 

(3)  The  number  of  claimants  for  whom 
the  organization  holds  powers  of 
attorney  whose  claims  are  within  the 
jurisdiction  of  the  facility  or  who  reside 
in  the  area  served  by  the  facility,  the 
number  of  such  claimants  whose  claims 
are  pending,  and  the  number  of  claims 
prosecuted  during  the  previous  three 
years;  and 

(4)  Any  other  information  the 
organization  deems  relevant  to  the 
allocation  of  office  space. 


(b)  When  in  the  judgment  of  the 
Director  office  space  and  facilities 
previously  granted  could  be  better  used 
by  the  Veterans  Administration,  or 
would  receive  more  effective  use  or 
serve  more  claimants  if  allocated  to 
another  recognized  national 
organization,  the  Director  may  withdraw 
such  space  or  resign  such  space  to 
another  organization.  In  the  case  of  a 
facility  under  control  of  the  Department 
of  Veterans  Benefits,  tiie  finai  decision 
on  such  matters  will  be  made  by  the 
Chief  Benefits  Director. 
(Autfaerily:  38  U.SjC.  340Z). 
[PR  Doc  88-29686  Filed  12-^-88;  8>46  an] 
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AOMINtSTRATION 

41  CFR  Ch.  aoi 

[FIRMR  Temp.  Reg.  10.  Siipp.  21 


Trtaiwiai  RtnOam  o4 1 
AdniMttratfon  and  Opamian  of 


Actlvttiaa 

AOENCV:  Information  Resources 
Management  Service,  GSA. 

ACTION:  Temporary  negulatfam, 
supplement 

summary:  Federal  kifonnatioB 
Resources  h4anagenient  Temporary 
Regulation  10  established  the  Federal 
Information  Resources  Management 
Review  Program.  Supplement  1,  making 
pen  and  ink  revisions  and  extending  tiw 
effective  date  to  December  31, 1966.  was 
published  in  the  Federal  Register  on 
February  19, 1987.  This  suftplement 
extends  the  temporary  rule  for  an 
additional  two  years  and  descrilies  an 
alternative  procedure  for  small  agencies 
to  report  on  their  infonnation  resources 
management  review  activities.  The 
intent  is  to  continue  temporary 
implementation  of  the  Federal 
Information  Resources  Management 
Review  Program  to  allow  additional 
program  experience  to  be  incorporated 
into  the  codification  amendment 

dates:  Effective  date:  January  1, 1989. 
but  may  be  observed  earlier.  Expiration 
date:  December  31. 1990.  Comments  are 
due:  January  27. 1989. 

ADOIIE8S:  Comments  shouU  be 
addressed  to  the  General  Services 
Administration  [KMPR),  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT 

Carolyn  A.  Thomas,  Regulations  l^nch 
(KMPR),  Information  Resources 
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Management  Service,  telephone  (202) 
56&-0194  or  FTS.  566-0194. 

SUPPLEMfNTARY  INPOmiATION:  (1)  A 

notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (40  FR 
33906,  August  27, 1984)  and  the 
comments  received  were  considered  in 
the  initial  promulgation  of  this 
temporary  rule.  Supplement  1  was 
published  in  the  Federal  Register  (52  FR 
5113,  February  19, 1987)  making  pen  and 
ink  changes  and  extending  the 
expiration  date  and  comment  period. 

(2)  Supplement  2  extends  the 
expiration  date  of  the  rule  to  December 
31, 1990,  to  allow  time  to  incorporate 
additional  program  experience  into  the 
codification  amendment  The 
supplement  also  describes  an  alternate 
reporting  procedure  for  small  agencies 
to  use  in  the  triennial  review  process. 
The  alternate  procedure  provides  for 
those  very  small  Federal  agencies  that 
may  not  have  the  resources  necessary  to 
meet  the  full  reporting  requirements 
currently  prescribed  by  the  IRM  Review 
Program.  Additional  comments  on  the 
temporary  rule  are  welcome  and  may  be 
submitted  no  later  than  January  27, 1989. 
All  comments  received  during  the 
comment  period  will  be  considered  in 
the  codification  amendment. 

(3)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17, 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for,  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Govemmentwide  management 
regulation  that  will  have  little  or  no  cost 
effect  on  society.  The  temporary  rule  is 
therefore  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.). 

List  of  Subjects  in  41  CFR  Ch.  201 

Government  information  resources 
activities.  Government  procurement. 
Information  resources  management 
reviews. 

(Authority:  Sec.  205(c].  63  Stat.  390;  40 
U.S.C.  486(0)  and  Sec.  101(f).  100  Stat.  1783- 
345:  40  U.S.C.  751(f)) 

In  41  CFR  Chapter  201,  the  following 
FIRMR  Temporary  Regulation  10, 
Supplement  2  is  added  to  Appendix  A  at 
the  end  of  the  chapter. 

FIRMR  Temporary  Regulation  10. 
Supplement  2 

December  1, 1988. 
To:  Heads  of  Federal  Agencies. 


Subject  Information  Resources 
Management  Reviews. 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  FIRMR  Temporary 
Regulation  10  for  an  additional  two 
years  and  describes  an  alternate 
procedure  for  small  agencies  to  report 
on  their  information  resources 
management  (IRM)  activities  under  the 
Federal  IRM  Review  Program.  The 
extension  will  permit  additional 
program  experience  to  be  incorporated 
into  the  codification  amendment  The 
intent  is  to  modify  and  codify  this 
temporary  regulation  as  a  FIRMR 
amendment  by  the  end  of  calendar  year 
1990. 

2.  Expiration  date.  The  expiration 
date  of  this  temporary  regulation  is 
extended  from  December  31, 1988,  to 
December  31, 1990. 

3.  Alternate  reporting  procedure. 
Temporary  Regulation  10,  paragraph  10, 
describes  the  triennial  process  for 
agencies  to  review  and  report  on  their 
IRM  activities  imder  the  Federal  IRM 
Review  Program.  Although  all  agencies 
are  responsible  for  meeting  the  review 
requirements  of  the  program,  small 
agencies  (those  with  fewer  than  50  IRM 
personnel  and  less  than  $5  million  in 
IRM  obligations  for  the  first  year  review 
cycle]  may  elect  to  waive  submission  of 
the  initial  plan  and  interim  update 
reports,  and  use  the  alternate  reporting 
procedure  provided  for  in  this 
supplement  Agencies  electing  to  use  the 
alternate  reporting  procedure  are  only 
required  to  report  as  follows: 

a.  Notify  GSA  (in  writing)  of  the 
decision  to  use  the  alternate  reporting 
procedure  no  later  than  November  1  in 
year  one  of  the  review  cycle,  and 

b.  Submit  a  final  triennial  report  to 
GSA  at  the  end  of  the  cycle. 

Richard  G.  Austin, 

Acting  Administrator  of  General  Services. 
(FR  Doc.  88-29728  Filed  12-27-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Martagement 
43  CFR  Public  Land  Order  6694 

[UT-942-09-4114-ia.  U-62507] 

Withdrawal  of  Public  Lands  for 
Westwater  Canyon  Corridor  of  the 
Colorado  Rh/er;  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  4.707  44 
acres.of  public  land  from  surface  entry 


and  mining  for  a  period  of  S  years  for 
the  Bureau  of  Land  Management  to 
protect  recreational,  scenic  and  cultural 
values  of  the  Westwater  Canyon 
corridor  of  the  Colorado  River  in  aid  of 
legislation  amending  the  Wild  and 
Scenic  Rivers  Act  The  lands  have  been 
and  remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  December  28, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L  Barnes,  Lands  and  Mining 
Claims  Adjudication  Section,  BLM  Utah 
State  Office,  324  South  State.  Suite  301, 
Salt  Uke  City.  UT  84111, 801-524-4036. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows:' 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  finom  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2),  but  not 
from  leasing  under  mineral  leasing  laws, 
to  protect  the  lands  in  aid  of  a  Wild  and 
Scenic  River  Act  legislative  amendment: 

Salt  Lake  Meridian 

T.  21  S.,  R.  24  E., 

Sec  24,  loU  11  to  21.  inclusive,  and  NEV4 

SEy4; 
Sec.  25.  lot  2  and  NV4NWy«NEV«. 
T.  20  S.,  R.  25  E., 
Sec.  22,  lots  1.  2,  and  4  to  8,  inclusive,  and 

Sec.  23,  lots  7  and  a  and  SWV«NWy4: 
Sec.  2a  loU  1  to  5,  inclusive,  NWV4NWy4, 

WV4SEV4NWy4,  WV4NEy4SWy4,  and 

WV4SEy4SWy4: 
Sec.  27,  lots  1  to  5,  inclusive,  and  SW% 

NEy4; 
Sec.  33.  lots  1  to  4,  inclusive.  NWy4NEy4. 

andEV%NEy4NWy4; 
Sec.  34.  lots  1  to  a  inclusive.  NWy4NEy4. 

wwiNwy4Nwy4.  swy4Nwy4.  NV4NEy4 

SEy4.  and  SEy4SWy4: 
Sec.  35.  lots  1  and  2.  WV4NEy4NWy4,  and 

swy4Mwy4. 

T.  21  S.,  R.  25  E.. 
Sec.  3.  lots  1  to  4.  inclusive.  SWy4NEy4. 

NWiNwy4.  NEy«swy4Nwy4.  SEy4Nwy4. 
NEy4NEy4Swy4.  vjvtswv*.  Nwy4SEy4. 
E%swy4SEy4.  swy4Swy4SEy4.  and 

WViE^SEyi: 
Sec.  4.  lots  1  and  5: 
Sec.  a  SEy4NEy4  and  EV^SEy4: 
Sec.  9.  lots  1  to  15.  inclusive.  SEy4SWy4. 

andNV^SEy4SEy4; 
Sec.  10.  lots  1  to  a  inclusive.  WV^NEy4 

NEy4.  Nwy4Swy4NEy4,  w\4NEy4Swv4. 

and  N%SWy4SWy4; 
Sec.  16.  lots  1  to  4.  inclusive: 
Sec.  17.  lots  1.  2.  3,  and  5  to  12,  inclusive. 

N'/4NV4SEy4: 
Sec.  la  SEy4SEy4: 
Sec.  19,  lots  1, 2,  and  6  to  13,  inclusive, 

NEy4SEy4,  and  SWy4SEy4: 
Sec.  20.  lots  1  to  3.  inclusive,  and  WANEV* 

Sec.  30.  lot  1  and  NViNEy4NWy4. 
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The  areas  described  aggregate  4,707.44 
acres  in  Grand  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcabihty  of  those 
public  land  laws  governing  the  use  of 
the  lands  tmder  lease,  license,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resource  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  5  years 
from  the  effective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
section  204(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1714(f),  the  Secretary  determines  that 
the  withdrawal  shall  be  extended. 

|.  Steven  Griles. 

Assistant  Secretary  of  the  Interior. 

December  19, 1988. 

[FR  Doc.  88-29731  Filed  12-27-88;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[FCC  68-156;  RM-5167] 

Amendment  of  Section  of  Part  1  of  the 
Commission's  Rules  as  They  Apply  to 
Applications  To  Be  Included  In  Public 
Land  Mobile  and  Cellular  Lotteries 

agency:  Federal  Commimication 
Conmiission  (FCC). 
action:  Final  rule. 


SUMMARY:  In  this  Order,  the  FCC 
amends  §  1.823(a)  of  its  rules  concerning 
lotteries  in  the  Pubhc  Land  Mobile  and 
Domestic  Cellular  Telecommunications 
Services.  The  FCC  is  taking  this  action 
because,  after  ranking  the  applicants 
pursuant  to  the  rule,  it  has  rarely  had  to 
go  to  the  second  ranked  applicant  to 
find  a  qualified  selectee  from  mutually 
exclusive  applications.  The  effect  of  the 
FCC's  action  is  to  provide  the  Chief  of 
the  Common  Carrier  Bureau  and  the 
Managing  Director  the  authority  to 
determine  the  number  of  applicants  to 
be  selected  in  each  lottery  on  a  case  by 
case  basis. 

EFFECTIVE  DATE:  May  18, 1988. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Siehl.  Mobile  Services 
Division.  Common  Carrier  Bureau;  tele: 
202-632-6450. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  further 
order  on  reconsideration  adopted  April 
29, 1988,  and  released  May  4, 1988, 


The  text  of  this  Commission  decision 
is  included  in  Supplementary 
INFORMATION  below.  The  complete  text 
of  this  decision,  as  released,  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  D.C.  20037. 

1.  (The  FCC  is)  by  this  order  amending 
§  1.823(a)  of  its  rules.  This  section 
provides,  inter  alia,  that  when  the 
Commission  holds  lotteries  to  select 
permittees  in  the  Pubic  Land  Mobile  and 
Domestic  Cellular  Radio 
Telecommunications  Services,  after  the 
winner  is  selected,  the  process  will  be 
repeated  until  each  mutually  exclusive 
applicant  is  ranked.*  The  rationale  for 
this  requirement  is  that  if  the  first 
ranked  applicant  is  found  to  be 
unqualified  there  will  be  alternative 
selectees  available  and  thus,  there  will 
be  no  need  to  conduct  additional 
lotteries.  (FCC)  experience  in  conducting 
several  htmdred  Cellular  Radio  and 
Public  Land  Mobile  lotteries  has  been 
that  only  in  very  few  cases  has  it  been 
necessary  to  go  to  the  second  ranked 
applicant.  For  this  reason,  and  for 
reasons  of  administrative  convenience, 
(the  FCC)  concludes  that  it  is  in  the 
public  interest  to  amend  §  1.823(a)  to 
provide  the  Chief  of  the  Common 
Carrier  Bureau  and  the  Managing 
Director  the  authority  to  determine  on  a 
case  by  case  basis  the  number  of 
applicants  to  be  selected  in  each  lottery. 

2.  The  amendment  of  §  1.823  relates  to 
matters  of  agency  practice  and 
procedure.  Therefore,  there  is  no  need 
for  Federal  Register  publication  or 
service  prior  to  the  effective  date  of  this 
order.  See  Section  553(b)(A)  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553(b)(A). 

3.  Authority  for  this  action  is 
contained  in  Section  4  (i)  and  (j)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended.  (The  FCC)  hereby 
finds  that  the  pubhc  interest  would  be 
served  by  making  this  order  effective 
immediately  upon  its  release. 

4.  Accordingly,  it  is  ordered  that, 

S  1.823(a)  is  amended  as  set  forth  herein. 

5.  The  secretary  is  directed  to  cause  a 
copy  of  the  Order  to  be  published  in  the 
Federal  Register. 


'  The  lottery  selection  procedure  actually  consists 
of  two  steps.  First,  the  lottery  official  selects  the 
winning  applicant,  and  then,  the  Mobile  Services 
Division  further  reviews  the  application  to  see  if  it 
is  in  compliance  with  the  Commission's  cellular 
rules  and  indeed  acceptable  for  filing.  If  the 
Division  finds  that  the  application  so  complies,  it 
announces  the  winning  applicant  as  the  tentative 
(electee. 


Federal  Communications  Commission. 

WUliam  F.  Caton, 

Acting  Secretary. 

List  of  SubjecU  in  47  CFR  Part  1 

Administrative  Practice  and 
Procedure. 

Rules  Section 

Part  1  of  47  CFR  is  amended  as 
follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  1.823  (a)  is  amended  by 
removing  the  third  sentence  (following 
the  words  "Common  Carrier  Bureau.") 
and  adding  in  its  place  the  following: 

S  U23  Random  selection  procedures  for 
ttie  public  land  mobile  and  domestic  public 
cellular  radio  telecommunications  services. 

(a)  *  *  *  The  designated  Lottery 
Official  shall  select  the  winning 
applicant  fivm  among  mutually 
exclusive  applicants.  The  Lottery 
Official  may  select  in  rank  order  a 
number  of  additional  applicants.  The 
number  of  additional  applicants  selected 
will  be  determined  by  the  Chief  of  the 
Common  Carrier  Bureau  and  the 
Managing  Director. 
***** 

(FR  Doc.  88-29708  Filed  12-27-88;  8:45  am] 
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47  CFR  Part  73 

[FCC  88-416] 

Broadcast  Services;  Enforcement  of 
Prohibitions  Against  Broadcast 
Obscenity  and  Indecency  in  18  U.S.C. 
1464  on  a  Twenty-Four  Hour  Per  Day 
Basis 

agency:  Federal  Communications    ' 
Commission. 

ACTION:  Final  rule;  Order  promulgating 
new  rule. 

summary:  Pursuant  to  a  recent 
Congressional  directive,  the  Conimission 
takes  this  action  to  promulgate  a 
regulation  prohibiting  the  broadcast  of 
indecent  or  obscene  material  at  any 
time  of  the  day  in  accordance  with  the 
restrictions  contained  in  18  U.S.C.  1464. 
In  effect,  the  Commission  will  now 
enforce  its  obscenity  and  indecency 
restrictions  twenty-four  hours  a  day  as 
required  by  the  express  language  of  tiiis 
new  legislation. 

EFFECTIVE  DATE:  January  27, 1989. 


I 
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AOOWESS:  Federal  Comniunioation 
Commission,  Washington.  DC  20554. 
FOR  RJtmiCll  INFORMATION  CONTACT: 

Michele  Farquhar,  Policy  and  Rules 
Division,  Mass  Media  Bureau.  (20^  632- 
7792. 

SUPPLEMCNTARV  WireRMATION.  This  is  a 
summary  of  the  Commission's  Order 
concerning  enforcement  of  prohibitioiu 
against  broadcast  obscenity  and 
indecency  in  18  U.S.C.  1464.  adopted 
December  19. 1988  and  released 
December  21. 196a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

Summary  of  Order 

1.  On  October  1. 1988.  the  President 
signed  into  law  Pub.  L  No.  100-459. 
which  contains  appropriations  for  the 
Commission  for  fiscal  year  1989.  Making 
Appropriations  for  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies  for  the 
Fiscal  Year  Ending  September  30. 1989. 
and  for  Other  purposes,  Pub.  L.  No.  100- 
459  (signed  October  1, 1988).  This 
legislation  also  contains  the  following 
provision: 

By  fanuary  31, 1969,  the  Federal 
Communications  Commission  shall 
promulgate  regulations  in  accordance  with 
section  1464,  title  18,  United  States  Code,  to 
enforce  the  provisions  of  such  section  on  a  24 
hour  per  day  basis. 

2.  In  compliance  with  this  law,  we  are 
adopting  a  new  rule  pursuant  to  which 
the  Commission  will  enforce  the 
provisions  of  section  1464  of  the  United 
States  Criminal  Code  on  a  twenty-four 
hour  a  day  basis. 

3.  Under  previous  interpretations  of 
section  1464.  the  Commission  and  the 
courts  had  applied  this  law  to  prohibit 
the  broadcast  of  obscene  programming 
during  the  entire  day  and  indecent 
programming  only  wlien  there  was  a 
reasonable  risk  that  children  might  be  in 
the  audience.  Initially,  the  Commission 
had  suggested  that  this  risk  might  be 
sufficiently  diminished  after  10  p.m.  to 
permit  broadcasts  aired  after  that  time. 
In  a  1987  ruling,  however,  the 
Commission  stated  that  its  current 
thinking  was  that  such  broadcasts 


wooM  Bot  bepenaissible  until  after  ' 
12.-00  raidnil^iLTliereafter,  (he  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Orcnlt  remanded  two 
Commission  rulings  concerning  post-10 
p.m.  indecent  broadcasts  in  Action  for 
Children's  Television  v.  FCC,  852  F.2d 
1332  PB.C  Cir.  1988)  rACT),  for  a 
further  explanation  justffying  its  "new, 
more  restrictive  channeling  approadi." 
The  oourt  tnstnicted  the  Commission  to 
create  a  more  complete  and  thorough 
record  to  support  channeling 
prescripttoas.  In  order  to  comply  with 
the  ex^dicit  mandate  of  the  recent 
legislation,  however,  we  must  now 
abandon  our  plans  to  initiate  a 
proceeding  in  response  to  the  concerns 
raised  by  the  court's  decision. 

4.  The  directive  of  the  appropriations 
language  affords  us  no  discretion.  It 
directs  us  to  exercise  our  authority 
under  the  Communications  Act  to 
enforce  the  restrictions  of  Section  1464 
of  the  Criminal  Code  on  a  twenty-four 
hour  a  day  basis.  Consequently,  in 
accordance  with  this  legislative 
mandate  and  pursuant  to  our  authority 
under  Title  47,  we  will  now  enforce  the 
indecency  restrictions  of  section  1464 
twenty-four  hours  a  day  under  our  new 
rule.  In  enforcing  this  rule,  the 
Commission  will  continue  to  apply  its 
generic  definition  of  indecency,  which 
has  been  upheld  by  the  courts.  Under 
this  definition,  broadcast  indecency  is 
language  or  material  that,  in  context, 
depicts  or  describes,  in  terms  patently 
offensive  as  measured  by  contemporary 
community  standards  for  the  broadcast 
medium,  sexual  or  excretory  activities 
or  organs. 

5.  Pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  the 
Commission  finds  good  cause  for 
promulgating  the  rule  herein  without 
prior  public  notice  and  comment. 
Section  553(b)(3)(B)  provides  that  an 
agency  may  promulgate  a  rule  without 
notice  and  comment  "when  the  agency 
for  good  cause  finds  *  *  *  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  U.S.C 
553(b)(3)(B).  Because  the  recendy 
enacted  appropriations  legislation 
mandates  implementation  of  a  twenty- 
four  hour  indecency  ban.  the 
Commission's  task  in  promulgating  the 
rule  is  purely  ministerial  and  leaves  no 
room  for  discretion.  No  purpose  would 
thus  be  served  by  affording  the  public 
an  opportunity  to  comment  on  this  rule 
before  its  promulgation. 


Paperwoik  Redmitoa  Aot  StatenMll'    - 

6.  The  decision  contained  herein  has 
been  aaslyzad  witii  respect  to  the 
Paperwork  Reduction  Act  of  1980.  and 
found  to  contain  no  new  or  modified 
form,  infoimatioa  collection,  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requiieraents:  and  will 
not  increase  or  decrease  burden  hours 
imposed  an  the  public. 

Ordering  Clauses 

7.  Authority  for  the  action  taken 
herein  is  contained  in  sections  4(i), 
303(r).  312(s)(8),  312(b),  and 
503(b){(l)](D)  of  the  Communications 
Act  of  1934,  as  amended,  and  Pub.  L  No; 
100-459  (signed  October  1, 1988). 

8.  Accordingly,  It  is  ordered  that  Part 
73  of  the  Commission's  Rules  and 
Regulations  is  amended  as  described 
above  and  set  forth  below. 

9.  It  is  further  ordered  that  pursuant  to 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(d)(1).  the  amendments  to  the 
Commission's  Rules  and  Regulations 
shall  become  effective  30  days  after 
publication  in  the  Federal  Register. 

Ust  of  Subjects  in  47  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Rule  Amendments 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

10.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sections  154,  303.  312. 
and  503. 

11.  A  new  S  73.3999  is  added  to  the 
Commission's  Rules,  which  will  read  as 
follows: 

S7X39M    Enforoementof  1fU.S.C.  1464 
(restrictione  on  the  transmission  of 
obscene  or  Indecent  language). 

The  Commission  will  enforce  the 
provisions  of  section  1464  of  the  United 
States  Criminal  Code.  18  U.S.C.  1464.  on 
a  twenty-four  hour  per  day  basis  in 
accordance  with  Pub.  L  No.  100-459. 


Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  88-29707  Filed  12-27-68;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  nile 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Na  88-AWP-22] 

Proposed  Revision  to  Transition  Area, 
Vacavllle,  CA 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  transition  area  at  Vacaville, 
California.  This  action  will  provide 
controlled  airspace  for  aircraft 
executing  instrument  approach 
procedures  to  the  Nut  Tree  Airport. 

DATE:  Comments  must  be  received  on  or 
before  February  9, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530,  Docket  No.  88-AWP-22,  Air  Traffic 
Division.  P.O.  Box  92007.  Woridway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administi-ation,  Room  6W14, 
15000  Aviation  Boulevard,  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-0166. 

SUPM^MENTARV  INFORMATION: 


Ccmunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AWP-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
15000  Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Woridway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being  place 
on  a  mailing  list  for  future  NPRM's 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  5  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  to  revise  the  transition  area  at 
Vacaville.  CA.  This  will  provide 
controlled  airspace  for  aircraft 
executing  instrument  approaches  to  the 
Nut  Tree  Airport.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6D 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  151ft 
Executive  Order  10854;  49  U.S.C.  106{g} 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Vacaville,  CA  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3-mile  radius 
of  Nut  Tree  Airport,  CA,  (lat.  38'22'18'N., 
long.  121*57'33'W.],  end  t^thin  2.5  miles  each 
Bide  of  the  Sacramento  VORTAC  259'  radial 
extending  from  the  3-mile  radius  area  to  13 
miles  W.  of  the  VORTAC  and  within  3  miles 
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each  side  of  the  017*  bearing  (001*7)  of  flie 
Nut  Tree  Airport  extending  from  the  3-nule 
radius  area  to  10  miles  north  northeast  of  the 
airport. 

Issued  in  Los  Angeles,  Cahfomia.  on 
December  12, 1988. 

lacqueiioa  L.  Smith, 

Manager,  Air  Traffic  Division,  Westera- 

Pacific  Region. 

(FR  Doc.  88-29678  Filed  12-27-88:  8:45  amj 


14  CFR  Part  91 

[Docket  No.  2S7S3;  S«Nnmary  Notice  Na 
PR-68-161 


Summary  of  Rulemaking  Petition 
Received  From  Aircraft  Owners  and 
Pilots  Association,  Experimental 
Aircraft  Association,  and  Hetioopter 
Association  Intentatlonal 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  petition  for 
rulemaking. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of  a 
petition  by  the  Aircraft  Owners  and 
Pilots  Association,  Experimental 
Aircraft  Association,  and  Helicopter 
Association  International.  The 
petititoners  seek  to  reduce  the  size  of 
the  areas  associated  with  a  terminal 
control  area  (TCA)  where  aircraft  are 
required  to  be  equipped  with  a  Mode  C 
transponder.  Additionally,  the 
petitioners  request  a  revision  of  the 
minimum  en  route  altitude  requirement 
for  altitude  reporting  equipment.  Further 
the  petitioners  request  a  delay  of  certain 
effective  dates  associated  with  Mode  S 
transponder  installation  and 
manufacturing.  The  pixrpose  of  this 
notice  is  to  improve  the  public's 
awareness  of  this  aspect  of  FAA's 
regulatory  activities.  Neither  the 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  the  petition  of  its  fmal 
disposition. 

DATE:  Comments  received  on  this 
petition  must  identify  the  petition  docket 
number  involved  and  be  received  on  or 
before  February  27, 1989. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGG- 
10),  Docket  No.  25753, 800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Reginald  C.  Matthews,  Airspace- 
Rules  and  Aeronautical  Information 
Division.  ATO-200,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8783. 
SUPPlfMENTARV  MFOfONATKNC  The 

Petition,  any  comments  received,  and  a 
copy  xA  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915,  FAA 
Headquarters  Building  (FOB-IQA), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

The  petition 

The  Aircraft  Owners  and  Pilots 
Association.  E;q}erimental  Aircraft 
Association,  and  Helicopter  Association 
International  seek  to  revise  certain  final 
rules  dealing  with  aircraft  transponders 
and  automatic  altitude  reporting 
equipment  which  are  not  yet  effective. 
Specifically,  these  final  rules  are:  the  Air 
Traffic  Control  Radar  Beacon  System 
and  Mode  S  Transponder  Requirements 
in  the  National  Airspace  System  (Amdt. 
Nos.  43-26,  91-198, 121-190, 127-41. 135- 
22]  and  the  Transponder  With 
Automatic  Altitude  Reporting  Capability 
Requirement  (Amdt.  No.  91-203).  These 
rules  are  also  coounonly  referred  to  as 
the  "Mode  S  Rule"  and  the  "Mode  C 
Rule,"  respectively. 

The  Mode  C  Rule,  effective  July  1, 
1989,  in  pertinent  part,  requires  aircraft 
(1)  operating  within  30  miles  of  any  TCA 
and  (2)  operating  at  and  above  10.000 
feet  above  mean  sea  level  (MSL)  to  be 
equipped  with  a  Mode  C  transponder. 
Petitit(Hiers'  request  would  modify  the 
Mode  C  rule  by  replacing  the  Mode  C 
transponder  30-mile  veil  with  "buffers" 
aroimd  and  below  each  TCA  and  by 
excluding  en  route  operations  from  the 
en  route  Mode  C  transponder 
requirement  when  operating  at  an  below 
laSOO  feel  MSL  vice  below  10,000  feet 
M9«  Aircraft  without  a  transponder 
and  altitude  reporting  equipment  would 
be  able  to  operate  without  the 
equipment  outside  and  below  the 
buffers. 

In  pertinent  part,  the  Mode  S  Rule:  (1) 
Requires  that  non-Mode  S  transponders 
manufactured  after  January  1. 1990.  may 
not  be  installed  in  aircraft;  and  (2) 
requires  that  after  January  1, 1992.  all 
newly  installed  transponders  must  meet 
the  requirements  of  the  technical 
standard  order  for  airborne  Mode  S 
transponder  equipment.  Petitioners  seek 
to  allow  the  installation  of  non-Mode  S 
transponders  provided  they  are 
manufactured  prior  to  January  1, 1904, 


rather  than  January  1, 1990,  and  to 
continue  to  allow  installation  of  non- 
Mode  S  transponders  indefinitely  or 
until  the  transponder  inventory  is 
depleted,  rather  than  by  January  1, 1992. 

Issued  in  Washington,  DC  on  December  21, 
1988. 

Donald  Byrne, 

Deputy  Assistant  Chief  Counsel 
[FR  Doc.  88-29678  Filed  12-27-88;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1061, 1604,  and  1704 

Application  for  Exemption  From 
Preemption 

agency:  Consumer  Product  Safety 
Commission. 


Commission.  Washington,  DC  20207, 
telephone  301-402-6080. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Consumer  Product  Safety 
Commission  is  proposing  to  withdraw  16 
CFR  Part  1604,  dealing  with  applications 
for  exemption  from  preemption  under 
the  Flammable  Fabric  Act,  and  Part 
1704,  dealing  with  applications  for 
exemption  from  preemption  under  the 
Poison  Prevention  Packaging  Act,  and  to 
add  a  new  Part  1061,  dealing  with 
applications  for  exemption  horn 
preemption  under  the  Flammable 
Fabrics  Act  as  well  as  applications  for 
exemption  from  preemption  under  three 
other  acts:  the  Consumer  Product  Safety 
Act  the  Federal  Hazardous  Substances 
Act.  and  the  Poison  Prevention 
Packaging  Act. 

The  proposed  regulation  establishes 
procedures  for  the  Commission  to 
evaluate  and  decide  applications  from 
State  and  local  governmental  entities  for 
exemptions  from  the  preemptive  effect 
of  Commission  statutes,  standards,  and 
regulations.  This  proposed  rule  specifies 
in  detail,  the  form  and  content  of  the 
evidence  required  to  demonstrate  that 
the  State  or  local  requirement  provides  a 
higher  degree  of  protection  and  does  not 
unduly  biuden  interstate  commerce. 
DATE:  Conmients  must  be  received  by 
January  27, 198a 

ADDRESSES:  Comments  should  be  sent 
to  the  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary, 
Washington,  DC  20207.  Comments  may 
be  examined  during  normal  business 
hours  in  the  Commission's  public 
reading  room  at  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Lemberg,  Office  of  the  General 
Counsel,  Consumer  Product  Safety 


SURPLEMENTARV 

Background 

Four  of  the  acts  administered  by  the 
Consumer  Product  Safety  Commission, 
the  Consumer  Product  Safety  Act,  the 
Federal  Hazardous  Substances  Act,  the 
Flammable  Fabrics  Act,  and  the  Poison 
Prevention  Packaging  Act,  include 
specific  preemption  provisions. 

These  provisions  are  not  completely 
identical,  but  each  generally  provides 
that  when  there  is  a  product  safety 
requirement  in  effect  under  one  of  the 
acts  administered  by  the  Commission 
that  deals  with  a  risk  of  injury  from  a 
product  covered  by  one  of  these  four 
acts,  no  State  or  local  government  may, 
except  as  it  may  apply  to  such  products 
obtained  for  its  own  use,  enforce  a 
statute  or  regulation  dealing  with  the 
same  risk  of  injury  as  that  of  a 
Commission  requirement,  unless  the 
statute  or  regulation  is  identical  to  the 
Commission  requirement.  This 
nullification  of  a  State  or  local  statute 
by  a  federal  statute  or  regulation  is 
known  as  preemption. 

Each  of  the  four  acts  also  contains 
provisions  that  authorize  the 
Commission,  upon  appUcation,  to  issue 
a  regulation  exempting  a  State  or  local 
statute  or  regulation  from  the 
preemptive  effect  of  a  Commission 
statute,  standard,  or  regulation  if  the 
Commission  fmds  that  the  State  or  local 
statute  or  regulation  provides  a 
significantly  higher  degree  of  protection 
and  does  not  unduly  burden  interstate 
commerce. 

In  1976  the  Commission  published 
interim  regulations  concerning 
applications  for  exemption  fi^m 
preemption  under  the  Flammable 
Fabrics  Act  41  FR  31569.  July  29, 1976, 
16  CFR  Part  1604  and  the  Poison 
Prevention  Packaging  Act,  41  FR  37126, 
September  2, 1976, 16  CFR  Part  1704.  The 
Commission  is  now  proposing  to  remove 
those  interim  regulations  and  replace 
them  with  a  new  Part  1061  dealing  with 
applications  for  exemption  under  all 
four  statutes. 

Scope  of  Proposal 

1.  Threshold  for  an  AppUcation  for  an 
Exemption 

Section  1061.4  provides  that 
applications  for  exemption  from 
preemption  will  be  considered  on  their 
merits  where  the  applicant 
demonstrates  that  the  State  or  local 
requirement  for  which  exemption  is 
sought  has  been  enacted  or  issued  in 
final  form  by  an  authorized  body,  vihete 
the  application  is  made  by  that 


authorized  body,  and  where  the  State  or 
local  requirement  is  actually  preempted 
by  a  Commission  statute,  standard  or 
regulation. 

2.  Form  and  Content  of  an  Application 
for  Exemption 

Sectimi  1061.5  through  1061.10  specify 
the  required  form  and  content  of  an 
appUcation  for  exemption.  Section 
1061.5  requires  that  an  application 
identify  the  specific  State  or  local 
requirement  for  which  exemption  is 
sought  the  specific  Commission  statute, 
standard,  or  regulation  that  preempts 
the  State  or  local  requirement  and  the 
authorized  State  or  local  contact  person. 
Section  1061.6  requires  applicants  to 
explain  the  absence  of  otherwise 
required  information.  Section  1061.7 
requires  that  an  application  include  a 
copy  of  the  State  or  local  requirement 
and  any  available  legislative  history 
concerning  the  requirement.  Section 
1061.8  requires  applicants  to  provide 
various  kinds  of  information  on  the  risk 
of  injury  the  local  requirement  is 
intended  to  address  and  to  demonstrate 
that  the  State  or  local  requirement 
provides  a  higher  degree  of  protection 
than  the  Commission  statute,  standard, 
or  regulation.  Section  1061.9  requires 
applicants  to  provide  various  kinds  of 
information  to  demonstrate  the  effect  of 
the  State  or  local  requirement  on 
interstate  commerce.  Section  1061.10 
requires  applicants  to  provide  a 
statement  which  identifies  potentially 
affected  individuals  or  groups. 

3.  Incomplete  Applications 

Section  1061.11  specifies  how  the 
Commission  will  handle  incomplete 
applications. 

4.  Grant  or  Denial  of  an  Application  for 
Exemption 

Section  1061.12  describes  the 
procedures  the  Commission  «vill  follow 
in  considering  an  application  for 
exemption  on  its  merits.  In  general,  if 
the  Commission  proposes  to  grant  an 
exemption  it  will  publish  a  pn^osed 
regulation  in  the  Federal  Register  and 
provide  an  opportunity  for  written  and 
oral  comments.  If.  after  considering  any 
comments  received,  it  grants  an 
application,  it  will  publish  a  final 
exemption  regulation,  which  will  include 
its  findings.  If  it  rejects  an  application, 
before  or  after  soUciting  public 
comments,  it  will  publish  its  reasons. 

Regulatory  Flexibility  Act 

The  proposed  regulation  establishes 
procedures  for  the  Commission  to 
evaluate  and  decide  applications  from 
State  and  local  governmental  entities  for 
exemptions  from  the  preemptive  effect 


of  Commission  statutes,  standards,  and 
regulations.  This  proposed  rule  specifies 
in  detail,  the  form  and  content  of  the 
evidence  required  to  demonstrate  that 
the  State  or  local  requirement  provides  a 
higher  degree  of  protection  and  does  not 
unduly  burden  interstate  conunerce. 
While  states  and  larger  counties  and 
municipalities  may  have  the  capabilities 
to  provide  this  sort  of  information, 
smaller  government  entities  may  have 
difficulty  doing  so.  However,  local 
governments  rarely  have  product 
specific  safefy  regulations  (with  the 
exception  of  fireworks),  and  would 
generally  not  need  to  submit 
applications  for  exemption  from 
preemption.  Therefore  these  small 
governmental  organizations  would 
ordinarily  remain  unaffected  by  the  rule 
the  Commission  proposes  to  issue.  In  the 
event  a  small  governmental  oiganization 
is  affected  by  the  rule,  the  Commission 
staff  is  willing  to  assist  those  entities 
with  preparation  of  the  documents 
necessary  to  support  an  application. 
Accordingly,  the  Commission  certifies 
that  this  regulation,  if  issued  in  final 
form,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

listofSubiects 

16  CFR  Part  1061 

Administrative  practice  and 
procedure.  Consumer  protection. 
Intergovernmental  relations. 

16  CFR  Parts  1604  and  1704 

Clothing.  Flammable  materials. 
Infants  and  children.  Poison  preventioR, 
Textiles.  ^ 

For  the  reasons  set  forth  in  the 
preamble,  the  Consumer  Product  Safety 
Commission  proposes  to  amend  Title  16, 
Chapter  II,  as  follows: 

PART  1604— {REMOVEDl 

1.  Part  1604  is  removed. 
PART  1704— (REMOVED] 

2.  Part  1704  is  removed. 

3.  Part  1061  is  added  to  read  as 
follows: 

PART  1061— APPUCATIONS  FOR 
EXEMPTION  FROM  PREEMPTION 

1061.1  Scope  and  purpose. 

1061.2  Deflnitions. 

1061.3  Statutory  considerations. 

1061.4  Threshold  requirements  for 
applications  for  exemption. 

1061.5  Form  of  applications  for  exemption. 

1061.6  Contents  of  applications  for 
exemption. 
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1061.7  Documentation  of  the  State  or  local 
requirement. 

1061.8  Information  on  the  heightened  degree 
of  protection  afforded. 

1061.9  Information  about  the  effect  on 
interstate  commerce. 

1061.10  Information  on  affected  parties. 

1061.11  Incomplete  or  insufTicient 
applications. 

1061.12  Commission  consideration  on 
merits. 

Authority:  15  U.S.C.  2075;  15  U.S.C.  1261n: 
15  U.S.C.  1203;  15  U.S.C  1478. 

§  1061.1    Scop*  and  purpose. 

(a)  This  part  applies  to  the  submission 
and  consideration  of  applications  by 
State  and  local  governments  for 
exemption  from  preemption  by  statutes, 
standards,  and  regulations  of  the 
Consumer  Product  Safety  Conunission. 

(b)  This  part  implements  section  26  of 
the  Constuner  Product  Safety  Act 
(CPSA)  (15  U.S.C.  2075).  section  18  of  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261n).  section  16  of 
the  Flammable  Fabincs  Act  (FFA)  (15 
U.S.C.  1203),  and  section  7  of  the  Poison 
Prevention  Packaging  Act  (PPPA)  (15 
U.S.C.  1476).  all  as  amended. 

§1061.2    OsflnWons. 

For  the  purposes  of  this  part 

(a)  "Conunission"  means  the 
Consumer  Product  Safety  Commission. 

(b)  "Commission's  statutory 
preemption  provisions"  and  "statutory 
preemption  provisions"  mean  section  26 
of  the  CPSA  (15  U.S.C.  2075).  section  18 
of  the  FHSA  (15  U.S.C.  1261n).  section  18 
of  the  FFA  (15  U.S.C.  1203)  and  section  7 
of  the  PPPA.  (15  U.S.C.  1476). 

(c)  "Commission  statute,  standard,  or 
regulation"  means  a  statute,  standard, 
regulation  or  requirement  that  is 
designated  as  having  a  preemptive 
effect  by  the  Commission's  statutory 
preemption  provisions. 

(d)  "State"  means  a  State,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
Wake  Island,  Midway  Island,  Kingman 
Reef,  Johnston  Island,  the  Canal  Zone, 
American  Samoa,  or  the  Trust  Territory 
of  the  PaciHc  Islands. 

(e)  "Local  government"  means  any 
political  subdivision  of  a  State  having 
the  authority  to  establish  or  continue  in 
effect  any  standard,  regulation  or 
requirement  that  has  the  force  of  law 
and  is  applicable  to  a  consumer  product. 

(f)  "State  or  local  requirement"  means 
any  statute,  standard,  regulation, 
ordinance,  or  other  requirement  that 
applies  to  a  product,  that  is  issued  by  a 
State  or  local  government,  and  that  is 
intended  to  have  the  force  of  law  when 
in  e^ect. 


9 1061 J   statutory  oonsMsrations. 

(a)  The  Commission's  statutory 
preemption  provisions  provide, 
generally,  that  whenever  consumer 
products  are  subject  to  certain 
Commission  statutes,  standards,  or 
regulations,  a  State  or  local  requirement 
applicable  to  the  same  product  is 
preempted.  i.e..  superseded  and  made 
unenforceable,  if  both  are  designed  to 
protect  against  the  same  risk  or  injury  or 
illness,  unless  the  State  or  local 
requirement  is  identical  to  the 
Commission's  statutory  requirement, 
standard,  or  regulation.  A  State  or  local 
requirement  is  not  preempted  if  the 
product  it  is  applicable  to  is  for  the  State 
or  local  government's  own  use  and  the 
requirement  provides  a  higher  degree  of 
protection  than  the  Commission's 
statutory  requirement  standard,  or 
regulation. 

(b)  The  Commission's  statutory 
preemption  provisions  provide, 
generally,  that  if  a  State  or  local 
government  wants  to  enforce  its  own 
requirement  that  is  preempted,  the  State 
or  local  govenunent  must  seek  an 
exemption  from  the  Commission  before 
any  such  enforcement.  The  Commission 
may,  by  regulation,  exempt  a  State  or 
local  requirement  from  preemption  if  it 
finds  that  the  State  or  local  requirement 
affords  a  signiBcantiy  higher  degree  of 
protection  than  the  Commission's 
statute,  standard,  or  regulation,  and  that 
it  does  not  unduly  burden  interstate 
conunerce.  Such  fmdings  must  be 
included  in  any  exemption  regulation. 

9 1061.4    Thr«st«oM  rsquirements  for 
applicattons  for  •xemptton. 

(a)  The  Commission  will  consider  an 
application  for  preemption  on  its  merits, 
only  if  the  application  demonstrates  all 
of  the  following: 

(1)  The  State  or  local  requirement  has 
been  enacted  or  issued  in  final  form  by 
an  authorized  official  or  instrumentality 
of  the  State  or  local  government.  For 
purposes  of  this  section,  a  State  or  local 
requirement  may  be  considered  to  have 
been  enacted  or  issued  in  final  form 
even  though  it  is  preempted  by  a 
Commission  standard  or  regulation. 

(2)  The  applicant  is  an  official  or 
instrumentality  of  a  State  or  local 
government  having  authority  to  act  for, 
or  on  behalf  of,  that  government  in 
applying  for  an  exemption  from 
preemption  for  the  safety  requirement 
referred  to  in  the  application. 

(3)  The  State  or  local  requirement  is 
preempted  under  a  Conunission 
statutory  preemption  provision  by  a 
Commission  statute,  standard,  or 
regulation.  A  State  or  local  requirement 
is  preempted  if  the  following  tests  are 
met: 


(i)  There  is  a  Commission  statute, 
standard,  or  regulation  in  effect  that  is 
applicable  to  the  product  covered  by  the 
State  or  local  requirement 

(ii)  The  Commission  statute,  standard, 
or  relation  is  designated  as  having  a 
preemptive  effect  under  a  statutory 
preemptive  provision. 

(iii)  The  State  or  local  requirement  is 
designed  to  protect  against  the  same 
risk  of  injury  or  illness  as  that  addressed 
by  the  Commission  statute,  standard,  or 
regulation. 

(iv)  The  State  or  local  requirement  is 
not  identical  to  the  Commission  statute, 
standard,  or  regidation. 

(b)  State  or  local  governments  may 
contact  the  Commission's  Office  of  the 
General  Counsel  to  obtain  informal 
advice  on  whether  a  State  or  local 
reqtiirement  meets  the  threshold 
requirements  of  paragraph  (a)  of  this 
section. 

91061.6    Form  Of  appNcatlons  for 
exemption. 

An  application  for  exemption  shall: 

(a)  Be  written  in  the  English  language. 

(b)  Clearly  indicate  that  it  is  an 
application  for  an  exemption  from 
preemption  by  a  Conunission  statute, 
standard,  or  regulation. 

(c)  Identify  the  State  or  local 
requirement  that  is  the  subject  of  the 
application  and  give  the  date  it  was 
enacted  or  issued  in  final  form. 

(d)  Identify  the  specific  Commission 
statute,  standard,  or  regulation  that  is 
believed  to  preempt  the  State  or  local 
requirement. 

(e)  Contain  the  name  and  address  of 
the  person,  branch,  department  agency, 
or  other  instrumentality  of  the  State  or 
local  government  that  should  be  notified 
of  the  Commission's  actions  concerning 
the  application. 

(f)  Document  the  applicant's  authority 
to  act  for,  or  on  behalf  of,  the  State  or 
local  government  in  applying  for  an 
exemption  from  preemption  for  the 
particular  safety  requirement  in 
question. 

(g)  Be  signed  by  an  individual  having 
autfionty  to  apply  for  the  exemption 
from  federal  preemption  on  behalf  of  the 
applicant. 

(h)  Be  submitted,  in  five  copies,  to  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

9  1061.6    Contents  of  applications  for 
•xwnption. 

Applications  for  exemption  shall 
include  the  information  specified  in 
99  1061.7  through  1061.10.  More 
generally,  a  State  or  local  government 
seeking  an  exemption  should  provide 
the  Commission  with  the  most  complete 


possible  information  in  support  of  the 
findings  the  Commission  is  required  to 
make  in  issuing  an  exemption 
regulation.  If  any  of  the  specified 
information  is  omitted  because  it  is 
unavailable  or  not  relevant  such 
omission  should  be  explained  in  the 
application. 

9  1061.7    Documentation  of  the  State  or 
local  rsquirsmsnt 

An  application  for  an  exemption  from 
preemption  shall  contain  the  following 
information: 

(a)  A  copy  of  the  State  or  local 
requirement  that  is  the  subject  of  the 
application.  Where  available,  the 
application  shall  also  include  copies  of 
any  legislation  history  or  background 
materials  used  in  issuing  the 
requirement  including  hearing  reports 
or  studies  concerning  the  development 
or  consideration  of  the  requirement 

(b)  A  written  explanation  of  why 
compliance  with  the  State  or  local 
requirement  would  not  cause  the 
product  to  be  in  violation  of  the 
applicable  Conunission  statute, 
standard,  or  regulation. 

9 1061 J    Informatton  on  the  heightwtod 
(togrM  of  protection  affordad. 

An  application  for  an  exemption  from 
preemption  shall  also  contain 
informatioa  demoa8tratai\g  that  the  State 
or  local  requirement  provides  a 
significantiy  higher  degree  of  protection 
from  the  risk  of  injuiy  or  illness  tiian  the 
preempting  Commission  statute, 
standard,  or  regulation.  More 
specifically,  an  application  shall 
contain: 

(a)  A  description  of  the  risk  of  injury 
or  illness  addressed  by  the  State  or  local 
requirement. 

(b)  A  detailed  explanation  of  the  State 
or  local  requirement  and  its  rationale. 

(c)  An  analysis  of  differences  between 
the  State  or  local  requirement  and  the 
Commission  statute,  standard,  or 
regulation. 

(d)  A  detailed  explanation  of  the  State 
or  local  test  method  and  its  rationale. 

(e)  Information  comparing  available 
test  results  for  the  Commission  statute, 
standard,  or  regulation  and  the  State  or 
local  requirement. 

(f)  Information  to  show  hazard 
reduction  as  a  result  of  the  State  or  local 
requirement,  including  injury  data  and 
results  of  accident  simulation. 

(g)  Any  other  information  that  is 
relevant  to  applicant's  contention  that 
the  State  or  local  requirement  provides  a 
significantly  hi^er  degree  of  protection 
than  does  the  Commission  statute. 
Standard,  or  regulation. 


(h)  Information  regarding  enforcement 
of  the  State  or  local  requirement  and 
sanctions  that  could  be  imposed  for 
noncompliance. 

9  1061.9    Information  about  the  effect  on 
interstate  commerce. 

An  application  for  exemption  from 
preemption  shall  provide  information  on 
the  effect  on  interestate  commerce  a 
granting  of  the  requested  exemption 
would  be  expected  to  cause,  including 
the  extent  of  the  burden  and  the  benefit 
to  public  health  and  safety  that  would 
be  provided  by  the  State  or  local 
requirement.  More  specifically, 
applications  for  exemption  shall  include, 
where  available,  information  showing: 

(a)  That  it  is  technologically  feasible 
to  comply  with  the  State  or  local 
requirement  Evidence  of  technological 
feasibility  could  take  the  form  of: 

(1)  Statements  by  affected  persons 
indicating  ability  to  comply  %vith  the 
State  or  local  goverment  requirement 

(2)  Statements  indicatisg  that  other 
jiuisdictions  have  established  similar 
requirements  that  have  been,  or  could 
be,  met  by  persons  affected  by  the 
requirement  that  is  the  suibject  of  the 
apphcation. 

(3)  Information  as  to  technological 
product  or  process  modifications 
necessary  to  achieve  compliance  with 
the  state  en*  local  requirement. 

(4)  Any  other  information  indicating 
the  technological  feasibility  of 
compUance  with  the  state  or  local 
requirement 

(b)  That  it  is  econoraicaUy  feasible  to 
comply  with  the  State  or  local 
requiremerrt.  i.e.,  that  there  would  not  be 
significant  adverse  effects  on  the 
production  and  distribution  of  the 
regulated  products.  Evidence  of 
economic  feasibility  could  take  the  form 
of: 

(1)  Information  showing  that  the  State 
or  local  requirement  would  not  result  in 
the  unavailability  (or  result  in  a 
significant  decline  in  the  availabihty)  of 
the  product,  either  in  the  interestate 
market  or  within  the  geographic 
boundary  of  the  State  or  local 
government  imposing  the  requirement. 

(2)  Statements  from  persons  likely  to 
be  affected  by  the  State  or  local 
requirement  concerning  the  anticipated 
effect  of  the  requirement  on  the 
availability  or  continued  marketing  of 
the  product 

(3)  Any  other  information  indicating 
the  economic  impact  of  compliance  with 
the  State  or  local  requirement  such  as 
projections  of  the  anticipated  effect  of 
the  State  or  local  requirement  on  the 


sales  and  price  of  the  product,  both  in 
interstate  conunerce  and  within  the 
geographic  area  of  the  State  or  local 
government. 

(c)  The  present  geographic 
distribution  of  the  product  to  which  the 
State  or  local  requirement  would  apply, 
and  projections  of  future  geographic 
distribution.  Evidence  of  the  geographic 
distribition  could  take  the  fonn  of 
governmental  or  private  information  or 
data  (including  statements  from 
manufacturers,  distributors,  or  retailers 
of  the  product)  showing  advertising  in 
the  interestate  market  interstate 
retailing,  or  interstate  distribution. 

(d)  The  probability  of  other  States  or 
local  governments  applying  for  an 
exemption  for  a  similar  requirement. 
Evidence  of  the  probability  that  other 
States  or  local  governments  would  apply 
for  an  exemption  could  take  the  form  of 
statements  from  other  States  or  local 
governments  inchesting  their  intentions. 

(e)  That  specified  local  conditions 
require  the  State  or  local  government  to 
apply  for  the  exemption  in  order  to 
adequately  protect  the  public  health  or 
safety  of  the  State  or4ocal  area. 


91061.10  lnfeniiationon««f«ct«d| 

An  apphcation  for  an  exemption  from 
preemption  shall  include  a  statement 
which  identifies  in  general  terms,  parties 
potentially  affected  by  the  State  or  local 
requirement  especially  small 
businesses,  including  manufacturers, 
distributors,  retailers,  consumers,  and 
consumer  groups. 

91061.11  Incomplete  or  insufTicient 


(a)  If  an  application  fails  to  meet  the 
threshold  requirements  of  9  1061.4(a), 
the  Office  of  General  Counsel  will 
inform  the  applicant  and  return  the 
application  without  prejudice  to  its 
being  resubmitted. 

(b)  If  an  application  fails  to  provide  all 
the  information  specified  in  91 1061.5 
through  1061.10  of  this  part,  and  fails  to 
fully  explain  why  it  has  not  been 
provided,  the  Office  of  Genra^l  Counsel 
will  either  (1)  return  it  to  the  applicant 
without  prejudice  to  its  being 
resubmitted,  (2)  notify  the  applicant  and 
allow  it  to  provide  the  missing 
information,  or  (3)  if  the  deficiencies  are 
minor  and  the  applicant  concurs, 
forward  it  to  the  Commission  for 
consideration  on  its  merits. 

(c)  If  the  Commission  or  the 
Commission  staff  believes  that 
additional  information  is  necessary  or 
useful  for  a  proper  evaluation  of  the 
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application,  the  Commission  or 
Commission  staff  will  promptly  request 
the  applicant  to  furnish  such  additional 
information. 

(d]  If  an  application  is  not  returned 
under  paragraphs  (a)  or  (b)  of  this 
section,  the  Commission  will  consider  it 
on  its  merits. 

§  1061.12   Conimlnlon  consktoratlon  on 

CIMrttS. 

(a)  If  the  Commission  proposes  to 
grant  an  application  for  exemption  it 
will,  in  accordance  with  5  U.S.C.  553, 
publish  a  notice  of  that  fact  in  the 
Federal  Register,  including  a  proposed 
exemption  regulation,  and  provide  an 
opportxmity  for  written  and  oral 
comments  on  the  proposed  exemption 
by  any  interested  party. 

(b)  The  Commission  will  evaluate  all 
timely  written  and  oral  submissions 
received  from  interested  parties,  as  well 
as  any  other  available  and  relevant 
information  on  the  proposal. 

(c)  The  Conmiission's  evaluation  will 
focus  on: 

(1)  whether  the  State  or  local 
requirement  provides  a  significantly 
higher  degree  of  protection  than  the 
Commission  statute  or  regulation  from 
the  risk  of  injury  or  illness  that  they 
both  address, 

(2)  whether  the  State  or  local 
requirement  would  unduly  burden 
interstate  commerce  if  the  grant  of  the 
exemption  from  preemption  allows  it  to 
go  into  effect.  The  Commission  will 
evaluate  these  factors  in  accordance 
with  the  Commission's  statutory 
preemption  provisions  and  their 
legislative  history,  and 

(3)  whether  compliance  with  the  State 
or  local  requirements  would  not  cause 
the  product  to  be  in  violation  of  the 
applicable  Commission  statute, 
standard,  or  regulation. 

(d)  If,  after  evaluating  the  record,  the 
Commission  determines  to  grant  an 
exemption,  it  will  publish  a  Tmal 
exemption  regulation,  including  the 
findings  required  by  the  statutory 
preemption  provisions,  in  the  Federal 
Register. 

(e)  If  the  Commission  denies  an 
application,  whether  or  not  published 
for  comment  it  will  publish  its  reasons 
for  doing  so  in  the  Federal  Register. 

Dated:  December  20. 1988. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 
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BILLMM  CODE  •33$-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  122 

Wittidrawal  of  Proposed  Customs 
Regulations  Amendmsnt  Concsming 
the  Reporting  Requirsments  for 
Aircraft 

aqency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  This  document  withdraws  a 
proposal  to  amend  the  Customs 
Regulations  relating  to  the  reporting 
requirements  for  aircraft  arriving  in  the 
U.S.  from  a  foreign  location.  Customs 
had  proposed  that  certain  information 
regarding  the  passengers  on  such 
aircraft  generally  be  required  to  be 
submitted  to  Customs  prior  to  the  arrival 
of  the  aircraft  at  the  first  port  of  entry.  It 
was  noted  that  this  would  permit 
Customs  to  query  the  Treasury 
Enforcement  Communications  System 
(TECS)  prior  to  the  arrival  of  air 
passengers  and  to  thereby  more 
efficiently  and  effectively  process  those 
persons. 

After  consideration  of  the  comments 
received  in  response  to  the  proposed 
rule,  proposals  for  a  voluntary  and 
evolutionary  advance  passenger 
information  program  received  from 
national  and  international  airline  trade 
associations  and  inquiries  of  several 
airlines  indicating  a  willingness  to 
participate  in  testing  such  a  program, 
Customs  has  concluded  that  it  should 
encourage  the  airline  industry  effort  to 
voluntarily  explore  the  beneHts  which 
an  advance  passenger  information 
program  will  provide.  Therefore,  the 
proposal  is  being  withdrawn. 
DATE  Withdrawal  effective  December 
28,1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Heiss,  Office  of  Passenger 
Enforcement  and  Facilitation  (202)  566- 
5607. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  ]uly  14, 1988,  Customs  published  a 
notice  in  the  Federal  Register  (53  FR 
26604],  proposing  to  amend  S  122.42, 
Customs  Regulations  (19  CFR  122.42). 
relating  to  the  entry  of  aircraft  arriving 
in  the  U.S.  from  a  foreign  location. 

The  proposal  would  have 
implemented  a  portion  of  the  arrival  and 
reporting  provisions  of  the  Anti-Drug 
Abuse  Act  of  1988  (Pub.  L.  99-570)  as  to 
aircraft  arriving  from  a  foreign  location 
and  carrying  passengers.  The  aircraft 
pilot,  or  person  authorized  on  his  behalf. 


would  have  been  required  to  provide  a 
list  of  passengers,  along  with  their 
respective  dates  of  birth  and  passport 
numbers,  to  Customs  at  the  airport  of 
Rrst  arrival  prior  to  the  arrival  of  the 
aircraft. 

The  proposal  noted  that  the 
procedures  established  by  the  regulatory 
amendment  would  permit  Customs  to 
query  the  Treasury  Enforcement 
Communications  System  (TECS)  and  to 
thereby  more  efBciently  and  eflfectively 
process  arriving  air  passengers. 

Discussion  of  Comments 

Seventy-one  comments  were  received 
in  response  to  the  proposed  rule. 
Commenters  included  governmental  and 
nongovernmental  organizations  as  well 
as  airline  trade  associations,  individual 
airlines,  and  general  aviation  interests. 
Although  the  proposal  would  not  have 
applied  to  general  aviation  aircraft 
being  flown  on  a  noncommercial  basis, 
comments  from  that  source  indicated 
some  confusion  on  the  matter.  The 
comments  received  from  other 
commenters  generally  noted  that,  while 
the  purpose  of  the  proposal  was 
commendable,  they  could  not  support  it. 
They  noted  legal  impediments, 
operational  and  technical  difficulties, 
associated  costs,  and  that  the  proposal 
would  be  anti-facilitative.  Further,  trade 
associations  representing  the  major 
commercial  U.S.  flag  and  foreign  flag 
airlines  have  proposed  a  voluntary  and 
evolutionary  advance  passenger 
information  program  and  several 
airlines  have  indicated  a  willingness  to 
participate  in  testing  such  a  program. 

Conclusion 

In  accordance  with  the  above 
discussion  and  in  order  to  pursue  the 
airline  industry  proposal  for  a  voluntary 
participation  program.  Customs  is 
withdrawing  the  proposal  to  amend 
S  122.42,  Customs  Regulations  (19  CFR 
122.42). 

Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L.  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offlces  participated  in  its  development. 

William  von  Raab, 

Commissioner  of  Customs. 

Approved  December  6. 1988. 
John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-29719  Filed  12-27-88:  8:45  am) 

MLLINOCOOE  4S20-03-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parte  781. 785. 816  and  817 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Areas  Unsuitable  for  Mining; 
Surface  Mining  Activities; 
Underground  Mining  Activities 

agency:  Office  of  Surface  Mining, 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  October  31, 1988,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE)  of  the  U.S. 
Department  of  the  Interior  published  a 
proposed  rule  to  amend  its  permanent 
program  regulations  in  five  general 
subject  areas.  The  five  subject  areas 
deal  with  values  incompatible  with 
surface  coal  mining  operations,  AOC 
variances,  disposal  of  excess  spoil  on 
preexisting  benches,  coal  mine  waste, 
and  contemporaneous  reclamation/ 
backfilling  and  grading.  The  comment 
period  was  scheduled  to  close  on 
December  30, 1988.  OSMRE  is  now 
extending  the  comment  period. 
DATES:  OSMRE  will  accept  written 
comments  on  the  proposed  rule  until 
5:00  p.m.  Eastern  time  on  January  30, 
1989. 

ADDRESSES:  Written  Comments  may  be 
hand-delivered  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131, 1100 
L  Street.  NW..  Washington.  DC;  or 
mailed  to;  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Administrative  Record,  Room  5131^ 
1951  Constitution  Avenue,  NW.. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dermot  Winters,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  Telephone  (202)  343-5241 
[Commercial  of  fTS). 

SUPPLEMENTARY  INFORMATION:  On 

October  31. 1988  (53  FR  43970),  OSMRE 
published  a  proposed  rule  to  amend  its 
permanent  program  regulations.  The 
comment  period  for  the  proposed  rule 
was  scheduled  to  close  on  December  30, 
1988.  OSMRE  has  received  a  request  to 
extend  the  cor  <ment  period  and  is 
therefore  extending  it  until  January  30, 
1989. 

The  proposed  rule  would  amend 
OSMRE's  permanent  program 
regulations  in  five  general  subject  areas. 


In  the  subject  area  of  values 
incompatible  with  surface  coal  mining 
operations,  the  proposed  rule  would 
amend  the  definition  of  no  significant 
recreational,  timber,  economic,  or  other 
values  incompatible  with  surface  coal 
mining  operations  by  removing  the 
phrase  "beyond  an  operators  ability  to 
repair."  This  would  eliminate 
reclaimability  as  a  criterion  in 
determining  compatibility  with  surface 
coal  mining  operations. 

In  the  subject  area  of  AOC  variances, 
the  proposed  rule  would  revise 
regulations  governing  permits 
incorporating  variances  from  AOC 
restoration  requirements  to  limit  their 
application  to  steep  slope  mining. 

In  the  subject  area  of  disposal  of 
excess  soil  on  preexisting  benches,  the 
proposed  rule  would  revise  regulations 
governing  the  disposal  of  excess  soil  on 
preexisting  benches  to  conform  them 
with  the  general  requirements  for 
backfilling  and  grading. 

In  the  subject  area  of  coal  mine  waste, 
the  proposed  rule  would  revise  the 
general  requirements  of  governing  the 
disposal  of  coal  mine  waste  to  add  to 
the  existing  requirement  that  is  to  be 
placed  in  a  controlled  maimer  the 
additional  requirement  that  it  be  hauled 
or  conveyed.  This  addition  would 
prohibit  the  end  or  side  dumping  of  coal 
mine  waste.  Also  in  this  subject  area, 
the  rule  would  remove  regulations 
requiring  the  handling  of  hazardous 
noncoal  mine  waste  in  accordance  with 
the  Resource  Conservation  and 
Recovery  Act  and  its  implementing 
regulations. 

Finally,  in  the  subject  area  of 
contemporaneous  reclamation/ 
backfilling  and  grading,  the  proposed 
rule  would  add  new  regulations 
reinstating  backfilling  and  grading  time 
and  distance  requirements.  It  would 
require  the  completion  of  backfilling  and 
grading  within  a  certain  time  or  distance 
following  coal  removal,  or  under  a 
schedule  established  by  the  regulatory 
authority.  Also  in  this  subject  area,  the 
rule  would  define  thin  overburden  and 
thick  overburden  using  general 
Standards  relating  to  the  restoration  of 
AOC,  and  would  establish  performance 
standards  governing  the  backfilling  and 
grading  of  thin  and  thick  overburden. 

Date:  December  22, 1988. 
Robert  E.  Boldt, 

Acting  Director.  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

[FR  Doc.  88-29720  Filed  12-27-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  Of  ttie  Secretary 
32  CFR  Part  199 

[DoD  Regulation  6010.8-n] 

Civilian  Healtti  and  Medical  Program  of 
ttie  Uniformed  Services  (CHAMPUS); 
CHAMPUS  Peer  Review  Organization 
(PRO  Program) 

agency:  Office  of  the  Secretary,  DoD. 
action:  Proposed  amendment  of  rule. 

summary:  This  proposed  rule  provides 
certain  rules  and  procedures  for  the 
CHAMPUS  FRO  program.  The  major 
areas  covered  by  this  proposed  rule  are 
a  set  of  special  payment  and  financial 
liability  rules  relating  to  certain  PRO 
determinations  pertaining  to  PRO 
operations  and  a  series  of  procedural 
requirements. 

DATE:  Written  pubhc  comments  must  be 
received  on  or  before  January  27, 1989. 
ADDRESS:  Send  comments  to  the  Office 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs),  Directorate  of 
Demonstrations  and  Special  I*rojects, 
The  Pentagon,  Room  1B657,  Washington. 
DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Gidley  or  LT  A.R.  Miller,  MSC 
USN,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs),  telephone 
(202)  697-8975. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Overview  of  CHAMPUS  PRO 
Program 

Under  10  U.S.C.  1079(j)(2)(A) 
CHAMPUS  is  authorized  to  use  a 
diagnosis-related  group  (DRG)  based 
payment  system,  similar  to  that  used  for 
Medicare,  for  institutional  providers. 
The  Comprehensive  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L.  99- 
272,  established  the  "Medicare  link"  that 
requires  hospitals  participating  in  the 
Medicare  program  to  also  participate  in 
the  CHAMPUS  program.  Consistent 
with  Congressional  intent,  the 
CHAMPUS  DRG-based  payment 
system,  implemented  October  1, 1987,  is 
modeled  after  the  Medicare  prospective 
payment  system  (PI'S). 

The  CHAMPUS  PRO  program  is 
established  as  a  collateral  program  to 
the  CHAMPUS  DRG-based  payment 
system.  As  the  CHAMPUS  DRG-based 
payment  system  is  modeled  after  the 
Medicare  PPS,  the  CHAMPUS  PRO 
program  is  modeled  after  the  Medicare 
PRO  program.  Through  a  memorandum 
of  understanding  between  the 
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Departmest  oiDeiauu  4QoD9  •ad  the 
Department  (tf  "neaMh  and  Human 
Services  (DHHS).^<GHAMP(lSi»0 
program  quality  assurance  and 
utilization  review  will  be  conducted  by 
the  same  Peer  Review  Organizations 
(PROs)  that  also  conduct  review  for 
Medicare.  The  Medicare  PRO  program  is 
theTederalGouemment's  primary 
program  of  medical  peer  review, 
operating  underthe  careful  oversight  of 
Consress. 

Under  Ihe  GHAlv8>USmO  program, 
the  PROs  will  review  caK  provided  in 
acute  care  hospitals  for  which  payment 
is  made  under  the  CHAMPUS  DRG- 
based  payment  system.  PROs  will 
conduct  both  qnality  assurance  and 
utilization  review  ^ecifically  focusing 
on  determimng  if  tbe  care  met 
professionally  recognized  standards  of 
care,  if  the  admission  was  medically 
necessary,  if  the  services  were 
appropriate,  and  if  the  care  was 
provided  in  the  most  appropriate  setting. 
Cases  reimbursed  under  the  DRG 
system  will  be  subject  to  varied  reviews, 
including  generic  quality  screen  reviews, 
admission  and  discharge  reviews,  and 
DRG  validation.  A  major  objective  of 
these  multiple  types  of  review  is  to 
guard  against  premature  discharge  or 
inappropriate  admission.  The  peer 
review  system  uses  criteria  whidi  have 
been  developed  on  both  national  and 
local  levels  to  determine  the  adequacy 
and  appropriateness  of  care  and  are 
speciHc  to  the  CHAMPUS  population. 

B.  Note  on  Legal  Authority 

In  contrast  to  the  Medicare  program. 
Congress  has  not  specifically  spelled  out 
detailed  requirements  for  the 
CHAMPUS  PRO  program.  Thus,  specific 
provisions  of  our  current  rule  relating  to 
utilization  and  quality  control  reviews  of 
services  covered  by  tfie  DRG-based 
payment  system  as  well  as  specific 
provisions  of  this  proposed  rule  do  not, 
unlike  many  parts  of  the  Medicare  PRO 
program,  rest  on  specific  statutory 
provisions.  Rather,  the  existing  and 
proposed  rules  that  establish 
requirements  for  the  CHAMPUS  PRO 
program  are  built  upon  our  more  general 
statutory  authorities  for  operating 
CHAMPUS. 

These  more  general  authonties 
include  10  U.S.C.  107g(j)(2],  which 
authorizes  CHAMPUS  to  promulgate 
regulations  establishing  payment 
methods  for  inpatient  care  like 
Medicare's  prospective  payment  system 
rules,  and  section  1866(8)(1)(])  of  the 
Social  Security  Act.  which  requires 
hospitals  under  Medicare  to  be 
CHAMPUS  participating  providers  in 
accordance  with  admission  practices 
and  payment  ^ppotKisicnis  prescribed  in 


CHAMPUS  ra8ulatioBS.iB.«dditioaie 
those  pnxvisioBaJiBkii^.CUAIiQ^USio 
Medicare  Tules  and  pracedoiee  for 
pajriog  for  iqpatient  care,  other  statutory 
provisions  establi^  additional  legal 
audiority'for  the  CHA^aPDS  PRO 
program,  lliese  include  10tl;S.C. 
1079{a)tl3),  whidi  pnAiblts  t3iAMPUS 
frompcying'for  services  tidt  medically 
necessary.  The  CHAMPUS  PRO 
program  implements  new-procedtnes 
necessary  and  proper  to  assure  Ihat 
CHAMPUS  beneBoianes  receive  only 
hi^'qaality'caie  that  is  also  medically 
necessary  and  provided  in  an 
appropriate  setting. 

The  absence  of  numerous  particular 
statutory  provisions  to  correspond  to 
regulatory  provisions  might  appear  out 
of  the  on^aiy  Tor  those  familiar  with 
the  Medicare  model  of  a  greater  degree 
of  detailed,  specific  direction  by 
Congress.  However,  the  lack  of  such 
startutory  specffictty  is  the  norm  for 
CHAMPUS.  which  has  established 
detailed  regulations  for  the  entire 
program  pursuant  to  only  general 
statutcnyidiieotion. 

n.  Provisions  oTth*  Proposed  Rule 

As  .mentioned  above,  Ihe  existing 
CHAMPU8.ii^ulation.  specifically  32 
CFR  199.14ta)(l)(iv),  prescribes  the  basic 
rules  and  procedures  applicable  to  what 
is  referred  to  in  the  regulation  as 
"quality  oT  care  reviews,"  which  we 
now  refer  to  as  the  PRO  program.  This 
proposed  nile  supplements  the  existing 
regulation  appliciBdjle  to  services 
covered  by  tile  CHAMPUS  DRG-based 
payment  system  -with  a  series  of 
additions  and  clarifications  that 
essentially  fall  into  three  broad 
categories.  The  first  is  a  set  of  rules, 
very  similar  to  those  applicable  to 
Medicare,  allowing  payment  or  limiting 
financial  liability  under  certain 
circumstances  for  services  determined 
by  the  PRO  to  be  potentially  excludable, 
lliose  circumatances  relate  to  cases  in 
which  the  provider  and/or  bene&daiy 
did  not  know  and  could  not  reasonably 
have  been  expected  to  know  that  the 
services  were  excludable  by  the  PRO. 

The  second  category  also  addresses 
the  matter  of  limiting  beneficiary 
responsibility  for  charges,  this  time  in 
the  context  of  questionable  premature 
disnharge.  The  proposed  rule  would 
follow  the  Medicare  model  of  limiting 
charges  to  beneficiaries,  induding  the 
provision  of  a  two  day  "grace  period"  of 
continued  care  in  order  to  give  the  PRO 
a  chance  to  review  the  case  and  make  a 
determination  about  the  appropriateness 
of  a  proposed  hospital  discharge. 

The  third  broad  category  of  provisions 
included  in  this  proposed  rule  is  a  set  of 
procedures  that  are  necessary  and 


appropiiate  4»^BMgnBBt  4he«xisting" ' ' 
requirements  and  fooiUtate  successful 
impkoBeBtaiiial  tf^the  l>BO  pra^-am. 
These  procedures  are  genmaUy  modeled 
after  those  applicable  to  the  Medicare 
PROproBBun. 

A  general  theme  underlying  most  of 
our  eidstiiigfUO'program  rule  and  this 
proposed  rule  ;i8  that  successful  and 
smooth  implementation  of 'tiie 
CHAMPUS  PRO  program,  from  the 
perspectives  of'benelictaries,  hospitals, 
the  PROs  and  the  Government,  will  be    . 
facilitated  to  the  extent  we  follow  the 
path  already  established  by  the 
Medicare  program.  Thus,  we  .frequently 
incorporate  by  reference  provisions  of 
the  Medicare  statute  or  regulations. 

A.  Payment  and  Liability  for  Certain 
Potentially 'Exoladabie  Services 

The  Conference  Report  on  the  Fiscal 
Year  1989  Department  of  Defense 
Apprcgiriations  Act.  H.  Conf .  Rept.,  No. 
lOO-lOffi.  IBOth  Cong.,  2d.  Session  34, 
called  for  the  Department  to  "issue 
directives/regulations  governing  cases 
in  which  the  mO  determines  that 
medically  unnecessary  or  inappropriate 
care  has  been  provided. "  Specifically, 
the  conferees  said  "the  Department 
should  provide  a  waiver  of  liability, 
especially  for  beneficiaries,  similar  to 
that  provided  under  the  Medicare 
program." 

We  propose  to  provide  relief  for  both 
a  provider  and  beneficiary  providing  or 
accepting  services  potentially 
excludable  on  the  grounds  of  being  not 
medically  necessary  or  provided  at  an 
inappropriate  level. 

Where  both  the  provider  .and  the 
beneficiary  did  not  know,  and  had  no 
reason  to  know,  that  tiie  services  would 
be  considered  to  be  not  medically 
necessary,  payment  would  be  made. 
However,  in  making  such  a  payment  the 
provider  and  patient  will  be  put  on 
notice  that  that  type  of  service  under 
those  circumstances  is  excludable.  In 
subsequent  cases  involving  similar 
situations,  no  payment  will  be  made. 

In  cases  in  which  the  provider,  but  not 
the  beneficiary,  knew  or  could 
reasonably  have  been  expected  to  know 
that  the  services  were  excludable. 
CHANiPUS  will  not  pay  and  the 
provider  may  not  require  the  beneficiary 
to  pay  either  the  amount  CHAMPUS 
disallowed  or  the  usual  beneficiary  cost 
share  amount.  In  such  cases,  the 
provider  would  be  told  that  the  provider 
could  seek  reconsideration  of  the  PRO's 
decision  both  as  to  the  medical 
necessity  of  the. services  and  the 
provider's  luio^N^edge. 

The  proposed  rule  further  adopts  a  sei 
of  criteria  for  determining  whether 
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beneficiaries  and  providers  know  or 
should  have  known  that  services  were 
excludable.  These  criteria  are 
substantially  the  same  as  those 
applicable  to  Medicare  under  42  CFR 
405.334  and  405.336,  and  are  intended  to 
establish  the  same  substantive 
standards  as  are  followed  under 
Medicare. 

The  limitation  of  liabihty  only  applies 
to  cases  in  which  the  hospital  services 
portion  is  covered  by  the  CHAMPUS 
DRG-based  payment  system  (although 
the  payment  and  liability  rules  apply  to 
both  institutional  and  individual 
providers  involved  in  the  care)  and  in 
which  a  determination  was  made  by  the 
PRO  that  the  care  rendered  was  not 
medically  necessary. 

B.  Limitation  on  Charges  to 
Beneficiaries  for  Continued  Hospital 
Stays 

The  proposed  rule  would  establish  a 
limitation  on  charges  (other  than  the 
normal  cost  sharing  amount)  to 
beneficiaries  for  continued  hospital 
stays  essentially  the  same  as  that 
applicable  to  Medicare.  These 
provisions  are  part  of  a  process  to 
assure  that  patients  are  not  prematurely 
discharged  and  that  providers  are 
making  appropriate  discharge  decisions. 

Under  this  process,  if  the  hospital 
determines  that  a  patient  no  longer 
needs  inpatient  hospital  care,  the 
hospital  will  seek  the  agreement  of  the 
patient's  attending  physician.  If  the 
attending  physician  does  not  agree,  the 
hospital  may  request  immediate  review 
by  the  PRO.  If  the  hospital  obtains  the 
agreement  of  either  the  attending 
physician  or  the  PRO.  the  hospital  will 
then  give  the  beneficiary  written  notice 
of  the  hospital's  intention  to  proceed 
with  the  discharge  and  that  if  the  patient 
prefers  to  remain  in  the  hospital,  6ie 
patient  will  be  responsible  for  the 
charges  for  continued  care  beyond  the 
second  day  following  the  date  of  the 
notice. 

This  two-day  grace  period  gives  the 
beneficiary  the  opportunity  to  request 
immediate  PRO  review  without  risk  of 
financial  responsibility  for  those  two 
days  of  care.  If  the  PRO  review 
determines  that  continued  inpatient 
services  are  needed,  the  beneficiary  will 
not  be  charged  for  those  services.  Under 
the  proposed  rule,  it  is  only  in  cases  in 
which  the  PRO  agrees  with  the  hospital 
determination  that  the  further 
hospitalization  is  not  necesary  that  the 
beneficiary  can  be  charged  for  the 
continued  services,  and  then  only 
beginning  the  third  day  after  the 
required  notice. 


C.  PRO  Procedures 

The  proposed  rule  includes  a  set  of 
procedures  for  the  PRO  program  and  a 
number  of  clarifications  to  our  existing 
regulation.  These  are  summarized 
below. 

1.  "Peer  Review  Organization  Program" 

The  proposed  rule  would  adopt  "Peer 
Review  Organization  program"  as  the 
title  for  the  program. 

2.  Beneficiary  Information 

The  proposed  rule  would  clarify  that 
Medicare's  documentation  requirements 
regarding  the  PRO  program  information 
that  hospitals  must  provide  to 
beneficiaries  also  apply  to  CHAMPUS. 
The  information  hospitals  must  give 
beneficiaries  informs  them  of  their  rights 
in  cormection  with  the  PRO  program, 
including  the  procedure  to  seek  PRO 
review  of  any  quality  of  care  problems. 
(Medicare  program  officials  are  now 
considering  revision  to  the 
documentation  requirements.  We  intend 
to  follow  the  Medicare  lead  should 
revisions  be  adopted.) 

3.  Physician  Attestation  and 
Acknowledgement 

The  proposed  rule  would  clarify  that 
attestation  and  acknowledgment 
statement  requirements  for  Medicare 
also  apply  to  CHAMPUS  and  that  the 
same  statements  may  be  used.  This 
provision  clarifies  the  reference  to  these 
statements  in  the  current  CHAMPUS 
regulation  at  §  199.14(a)(l)(iv)(C)(2)(///). 

4.  M.O.U.  Required 

The  proposed  rule  would  clarify  that, 
as  under  Medicare,  hospitals  must 
execute  a  memorandum  of 
understanding  with  the  PRO  providing 
appropriate  procedures  for  the  PRO 
program. 

5.  Authorify  to  Deny  Payment 

The  proposed  rule  would  clarify  the 
authority  to  deny  payment  for 
unnecessary  services. 

6.  DRG  Validation 

The  proposed  rule  would  clarify 
authority  to  correct  coding  errors  and 
make  appropriate  payment  adjustments 
in  connection  with  DRG  validation 
activities  of  the  PRO. 

7.  Procedures  for  Initial  Determinations 
and  Reconsiderations 

The  proposed  rule  would  adopt 
procedures  for  initial  determinations 
and  reconsiderations  by  PROs 
substantially  identical  to  those  that 
apply  under  Medicare.  These  procedures 
provide  fair  process  for  both 
beneficiaries  and  providers  and  appear 


most  appropriate  for  the  CHAMPUS 
PRO  program.  The  applicable  Medicare 
procedures  for  initial  determinations  are 
at  42  CFR  466.83  to  466.104  and  for 
reconsiderations  are  at  42  CFR  473.14  to 
473.34.  Also  following  the  Medicare 
example,  PRO  reconsidered 
determinations  are  final  for  providers 
but  generally  appealable  for 
beneficiaries. 

We  propose  to  follow  the  model 
Congress  established  for  Medicare 
regarding  the  finalify  of  PRO 
reconsidered  determinations  for 
providers  because,  as  under  the 
Medicare  PRO  program,  the  procedures 
give  providers  ample  opportunity  to 
participate  in  the  decision  making 
process  and  reasonably  assure  the 
accuracy  of  the  fact  finding  process. 
These  procedures  include  an 
opportunity  to  discuss  the  matter  with 
the  PRO  physician  advisor  prior  to  the 
initial  determination  and  full 
consideration. 

8.  Appeals  and  Hearings 

The  proposed  rule  provision  would 
handle  beneficiary  appeals  and  hearings 
regarding  adverse  PRO  decisions  in  the 
same  manner  beneficiary  appeals  and 
hearings  are  generally  handled  under 
existing  CHAMPUS  procedures,  which 
are  at  S  199.10  of  the  CHAMPUS 
regulation.  PRO  reconsidered 
determinations  would  be  treated  as  the 
procedural  equivalent  to  a  formal 
review  determination  under  the  normal 
CHAMPUS  appeals  and  hearings 
procedures. 

9.  Acquistion.  Protection  and  Disclosure 
of  Peer  Review  Information 

The  proposed  rule  would  adopt  for  the 
CHAMPUS  PRO  program  the  same  rules 
and  procedures  for  acquisition, 
protection  and  disclosure  of  peer  review 
information  as  the  PROs  are  currently 
following  for  Medicare.  The  only 
exception  is  the  Medicare  PRO 
provision  for  penalties,  which  is 
dependent  upon  a  Medicare-specific 
statutory  provision  that  cannot  be 
adopted  for  CHAMPUS  without  a 
specific  statutory  basis.  We  beheve  in 
this  regard  that  our  existing  contractual 
authority  over  the  PROs  provides  a 
sufficient  deterrent  to  abuses. 

10.  Additional  Provisions  Regarding 
Confidentiality  of  Records  and 
Limitations  on  Liability  of  Participants 

The  proposed  rule  sets  forth  our 
interpretation  that  10  U.S.C.  section  1102 
applies  to  the  CHAMPUS  PRO  program 
as  it  does  to  the  external  peer  review 
activity  that  reviews  medical  care 
provided  in  military  hospitals.  This 
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section  off  law,  enacted  as  part  of  the 
National  'Defense  Authorization  Act  for 
Fiscal  Year  1987,  Pub.  L  99-661.  section 
705(a).  assures  the  confidentiality  of 
medical  quality  assurance  records 
created  by  or  for  the  Department  of 
Defense  for  the  purpose  of  assessing  the 
quality  of  medical  care  and  limits  the 
civil  liability  of  participants  in  quality 
assurance  activities.  Although 
CHAKfi>US  had  not.  at  the  time  this 
provision  was  enacted,  yet  announced 
plans  to  implement  a  PRO  program,  the 
external  peer  review  program  for 
military  hospitals  was  then  being 
developed.  It  is  DoD's  interpretation  that 
10  U.S.C.  1102  applies  to  both  civilian 
PRO  programs  (in  addition  to  its 
application  to  internal  quality  assurance 
programs  of  mihtary  hospitals). 

11.  Obligations,  Sanctions  and 
Procedures 

The  proposed  rule  would  establish  a 
process  for  making  sanction 
recommendations  to  OCHAMPUS  for 
cases  identiHed  under  tiie  CHAMPUS 
PRO  program.  The  thrust  of  this 
sanction  process  is  to  adopt  the 
substantive  standards  and  PRO 
procedures  applicable  to  Medicare. 
Thus,  the  proposed  rule  incorporates  by 
reference  obligations  of  providers  to 
provide  and  docimient  medically 
necessary,  quality  care  as  required 
under  Medicare.  Further,  it  adopts  the 
same  substantive  grounds  for  sanctions 
as  Congress  has  adopted  for  Medicare. 
Additionally,  PROs  will,  as  they  do  for 
Medicare,  give  providers  the  opportunity 
for  discussions  and  make  sanctions 
recommendations.  However,  whereas 
under  Medicare  such  reconunendations 
are  made  to  the  HHS  Inspector  General. 
CHAMPUS  sanctions  recommendations 
will  be  made  to  OCHAMPUS  and  will 
be  handled  in  accordance  with  normally 
applicable  sanction  case  hearings 
procedtires.  In  considering  our  sanction 
process,  we  are  mindful  of  the  much 
more  limited  sice  of  our  PRO  program, 
the  likely  nimiber  of  sanctions  cases  and 
the  current  role  of  HHS  in  identifying 
providers  that  should  be  excluded  from 
Federal  leimbursement  programs.  We 
expect  tcconfer  with  HHS,  as 
appropriate,  to  avoid  dupHcafion  of 
effort  in  connection  with  potentially 
sanctionable  matters  of  interest  to  both 
Medicare  and  CHAMPUS. 

D.  Effective  Date  and  Special  Transition 
Rule 

Finally,  readers  should  be  aware  of 
several  notewoothy  piovisions  regarding 
the  effective  date  and  «  special 
transition  rule.  In  "keeping  with  usual 
rule  making  piDcednres,  &e  rule  would 
be  effeofive  notileM  tfian  80  d^rsjifter 


publication  of  a  Hnal  rule  to  the  extent 
that  it  establishes  lew  obligations  on 
the  public.  However,  much  of  the  rule 
estaWshes  obligations  on  DoD  and  the 
PROs,  which  have  contractual 
relationship  with  the  government.  These 
provisions  are  intended  to  guide  DoD 
and  PRO  actions  in  connection  with  the 
operation  of  the  PRO  program  since  it 
began  October  1, 1988. 

Thus,  our  proposal  is  to  mdke  the  rule 
effective  April  1, 1989  (this  assumes  our 
final  rule  will  be  published  on  or  about 
March  1}  to  the  extent  it  establishes  new 
obligations  on  beneficiaries  or 
providers.  However,  to  the  extent  it 
establishes  Eequirements  on  DoD  and 
the  PROs,  all  parties  can  be  assured  that 
these  requirements  are  effective  for  all 
PRO  operations  beginning  October  1, 
1988. 

A  special  aspect  regarding  the 
effective  date  relates  to  the  process  for 
allowing  CHAMPUS  payment  or  limiting 
beneficiary  liability  for  certain 
potentially  excludable  services.  We 
want  to  assure  thatijeneHciaries  not  be 
held  liable  for  any  services  determined 
by  the  PRO  prior  to  April  1  to  have  been 
not  medically  necessary.  Thus,  we 
intend  to  deem  all  suoh  services  as 
qualifying  for  payment  by  CHAMPUS 
under  the  special  payment  provision  of 
the  new  §  ig9.4(h)(Z).  Thus,  these 
determinations  by  PROs  prior  to  April  1 
will  not  "count"  for  purposes  of  denying 
or  recouping  CHAMPUS  payment. 
However,  they  will  count  as  establishing 
notice  to  providers  for  purposes  of 
future  (diter  April  1)  determinations  of 
unnecessary  services,  as  well  as  for  all 
other  PRO  program  requirements. 

Further,  to  maintain  consistency,  we 
intend  to  provide  the  Director, 
OCHAMPUS  with  authority  to  establish 
similar  special  transaction  rules  for 
PROs  that  start  work  after  April  1. 1968. 
It  is  our  intention  that  for  the  first  60 
days  of  operations  for  those  PROs, 
denial  determinations  will  not  "count" 
for  purposes  of  payment,  but  will  be 
subject  to  all  other  PRO  program 
requirements,  such  as  reconaideration 
procedures,  l^iis  is  similar  to  the 
approach  initially  taken  by  PVtOs  under 
Medicare. 

m.  Hegidatory  Procedures 

A.  Paperwoek  Reduction  Act 

This  notice  does  not  impose  new 
information  icollection  requirements. 
Therefore,  it  does  net  need  to  be 
renriewed  pursuant  to  the  Paperwork 
Reduction  Act  of  1986  (44  U.&C.  9501- 
351V]. 


B.  E.0. 12291  and  the  Regulation 
Flexibility  Act 

This  proposed  rule  is  not  a  major  rule 
for  the  pu9>o8e8  of  Executive  Order 
12291.  'As  required  by  'the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  small  business 
entities.  This  proposed  rule  does  not 
establish  Jiew  coverage  rules  or 
payment  methods.  Ra^er,  it  merely 
establishes  procedures  for  effectuating 
basic  requirements  of  quality  care  and 
medical  necessity.  Because  the  vast 
majority  of  care  to  which  these 
procedures  apply  conforms  to. applicable 
requirements,  this  proposed  rule  will  not 
cause  large  scale  changes  in  operations. 
In  addition,  the  procedures  proposed  to 
be  adopted  are  very  similar  to 
procedures  providers  are  currently 
following  imder  Medicare. 

In  an  effort  to  roughly  quantify  the 
potential  impact  on  providers  our  PRO 
program,  of  which  this  proposed  rule  is  a 
part,  we  took  note  of  the  Medicare 
experience  regarding  the  number  of 
cases  for  which  the  PROs  denied 
payment.  On  the  basis  of  these  denial 
rates  and  the  projected  percentage  of 
CHAMPUS  claims  the  PROs  will  review, 
we  anticipate  a  CHAMPUS  revenue 
impact  arising  from  the  PRO  program  to 
be  well  under  $10  million  per  year.  Thus, 
we  conclude  that  this  proposed  rule 
does  not  involve  significant  impacts  on 
proanders. 

List  of  Subjects  in  32  CFR  Fart  199 

Qaims,  Handicapped,  Health 
Insurance,  Military  personnel. 

PART  199— {AMENDED] 

Accordingly,  32  CPU  Part  199  is 
proposed  to1)e  amended  as  follows: 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1088, 110Z.  5 
U.S.C.  301. 

2.  Section  199.4  is  amended  by 
removing  paragraph  (f)(6)  and  adding  a 
new  paragraph  (h),  to  read  as  follows: 

9 199.4    Basic  program  benefits. 

(h)  Payment  and  Tiability  for  certain 
potentially  excludable  services  under 
the  Peer  Review  Organization  program. 

(1)  Applicability.  This  subsection 
provides  special  rules  that  app^  only  to 
services  retrospectively  determined 
under  the  Peer  Review  Organization 
[WXy)  program  .(see  §  199.14{a)(l)(iv»  to 
be  potentially  excludable  (in  whole  or  in 
part)  from  the  basic  program  under 
paragraph  (g)  of  this  section.  Services 
may  be  excluded  by  reason  of  being  not 
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medically  necessary  (paragraph  (g)(1)  of 
this  section),  at  an  inappropriate  level 
(paragraph  (g)(3)  of  this  section), 
custodial  care  (paragraph  (g)(7)  of  this 
section)  or  other  reason  relative  to 
reasonableness,  necessity  or 
appropriateness  (which  services  shall 
throughout  the  remainder  of  this 
subsection,  be  referred  to  as  "not 
medically  necessary").  (Also  throughout 
the  remainder  of  the  subsection, 
"services"  includes  items  and 
"provider"  includes  supplier). 

(2)  Payment  for  certain  potentially 
excludable  expenses.  Services 
determined  under  the  PRO  program  to 
be  potentially  excludable  by  reason  of 
the  exclusions  in  paragraph  (g)  of  this 
section  for  not  medically  necessary 
services  will  not  be  determined  to  be 
excludable  if  neither  the  beneficiary  to 
whom  the  services  were  provided  nor 
the  provider  (institutional  or  individual) 
who  furnished  the  services  knew,  or 
could  reasonably  have  been  expected  to 
know,  that  the  services  were  subject  to 
those  exclusions.  Payment  may  be  made 
for  such  services  as  if  the  exclusions  did 
not  apply. 

(3)  Liability  for  certain  excludable 
services.  In  any  case  in  which  items  or 
services  are  determined  excludable  by 
the  PRO  program  by  reason  of  being  not 
medically  necessary  and  payment  may 
not  be  made  under  paragraph  (h)(2)  of 
this  section  because  the  requirements  of 
paragraph  (h)(2)  of  this  section  are  not 
met,  the  beneficiary  may  not  be  held 
liable  (and  shall  be  entitled  to  a  full 
refund  from  the  provider  of  the  amount 
excluded  and  any  cost  share  amount 
already  paid)  if: 

(i)  The  beneficiary  did  not  know  and 
could  not  reasonably  have  been 
expected  to  know  that  the  services  were 
excludable  by  reason  of  being  not 
medically  necessary;  and 

(ii)  The  provider  knew  or  could 
reasonably  have  been  expected  to  know 
that  the  items  or  services  were 
excludable  by  reason  of  being  not 
medically  necessary. 

(4)  Criteria  for  determining  that 
beneficiary  knew  or  could  reasonably 
have  been  expected  to  have  known  that 
services  were  excludable.  A  beneficiary 
who  receives  services  excludable  by 
reason  of  being  not  medically  necessary 
will  be  found  to  have  known  that  the 
services  were  excludable  if  the 
beneficiary  has  been  given  written 
notice  that  the  services  were  excludable 
or  that  similar  or  comparable  services 
provided  on  a  previous  occasion  were 
excludable  and  that  notice  was  given  by 
the  OCHAMPUS,  CHAMPUS  PRO  or 
fiscal  intermediary,  a  group  or 
committee  responsible  for  utilization 


review  for  the  provider,  or  the  provider 
who  provided  the  services. 

(5)  Criteria  for  determining  that 
provider  knew  or  could  reasonably  have 
been  expected  to  have  known  that 
services  were  excludable.  An 
institutional  or  individual  provider  will 
be  found  to  have  known  or  been 
reasonably  expected  to  have  known  that 
services  were  excludable  under  this 
subsection  under  any  one  of  the 
following  circumstances: 

(i)  The  PRO  or  fiscal  intermediary  had 
informed  the  provider  that  the  services 
provided  were  excludable  or  that  similar 
or  reasonably  comparable  services  were 
excludable. 

(ii)  The  utilization  review  group  or 
committee  for  an  institutional  provider 
or  the  beneficiary's  attending  physician 
had  informed  the  provider  that  the 
services  provided  were  excludable. 

(iii)  The  provider  had  informed  the 
beneficiary  that  the  services  were 
excludable. 

(iv)  The  provider  had  received  written 
materials,  including  notices,  manual 
issuances,  bulletins,  guides,  directives  or 
other  materials,  providing  notification  of 
PRO  screening  criteria  specific  to  the 
condition  of  the  beneficiary.  Attending 
physicians  who  are  members  of  the 
medical  staff  of  an  institutional  provider 
will  be  found  to  have  also  received 
written  materials  provided  to  the 
institutional  provider. 

(v)  The  services  that  are  at  issue  are 
the  subject  of  what  are  generally 
considered  acceptable  standards  of 
practice  by  the  local  medical 
community. 

3.  Section  199.14(a)(1)  is  amended  by 
revising  paragraph  (iv)  introductory  text, 
and  adding  new  paragraphs  (iv)(B)  (7), 
(2).  13).  and  [4],  and  by  revising 
paragraph  (iv)(D}ii)  [i],  and  adding  new 
paragraph  (iv](D)(J).  and  by  adding  new 
paragraphs  (iv)  (E)  through  (J),  as 
follows: 

9  199.14    Provktor  r«imbura*inwit 
mattiods. 

(a)  •  *  • 
(1) 

(iv)  Peer  Review  Organization 
program.  This  paragraph  establishes 
rules  and  procedures  applicable  to  the 
CHAMPUS  Peer  Review  Organization 
(PRO)  program  for  utilization  and 
quality  review  of  services  provided  in 
hospitals  for  which  the  hospital  care  is 
covered  by  the  CHAMPUS  DRG-based 
payment  systenL 
*        •        •        •        • 

(B)  Hospital  cooperation. 
*  *  t 

{1)  Documentation  that  the  beneficiary 
has  received  the  required  information 
about  the  CHAMPUS  PRO  program 


must  be  maintained  in  the  same  manner 
as  is  the  notice  required  for  the 
Medicare  program  by  42  CFR  466.78(c). 

[2]  The  physician  attestation  and 
physician  acknowledgement  required 
for  Medicare  under  42  CFR  412.40  and 
412.46  is  also  required  for  CHAMPUS 
and  may  be  satisfied  by  the  same 
statements  as  required  for  Medicare, 
with  substitution  or  addition  of 
"CHAMPUS"  when  the  word 
"Medicare"  is  used. 

[3]  Participating  hospitals  must 
execute  a  memorandum  of 
understanding  with  the  PRO  providing 
appropriate  procedures  for 
implementation  of  the  PRO  program. 

[4]  Participating  hospitals  may  not 
charge  a  CHAMPUS  beneficiary  for 
inpatient  hospital  services  excluded  on 
the  basis  of  {  199.4(g)(1)  (not  medically 
necessary),  i  199.4(g)(3)  (inappropriate 
level),  or  9  199.4(g)(7)  (custodial  care) 
unless  all  of  the  conditions  established 
by  42  CFR  412.42(c)  with  respect  to 
Medicare  beneficiaries  have  been  met 
with  respect  to  the  CHAMPUS 
beneficiary. 
•        *        •        •        « 

(D)  Actions  as  a  result  of  review. 
[1)  Findings  related  to  individual 
claims. 

t  *  t 

[i)  Deny  payment  for  or  recoup  (in 
whole  or  in  part)  any  amount  claimed  or 
paid  for  the  inpatient  hospital  and 
professional  services  related  to  such 
determination. 
***** 

(J)  Revision  of  coding  relating  to  ORG 
validation.  The  following  provisions 
apply  in  connection  with  the  DRG 
validation  process  set  forth  in  paragraph 
(a)(1)  (iv)(C)(2)  of  this  section. 

(y)  If  the  diagnostic  and  procedural 
information  attested  to  by  the  attending 
physician  is  foimd  to  be  inconsistent 
with  the  hospital's  coding  or  DRG 
assignment,  the  hospital's  coding  on  the 
CHAMPUS  claim  will  be  appropriately 
changed  and  payments  recalculated  on 
the  basis  of  the  appropriate  DRG 
assignment 

[if]  If  the  information  attested  to  by 
the  physician  as  stipulated  under 
paragraph  (a)(1)  (iv)(B)(2)  of  this  section 
is  found  not  to  be  correct  the  PRO  wiU 
change  the  coding  and  assign  the 
appropriate  DRG  on  the  basis  of  the 
changed  codii^. 

(E)  Procedures  regarding  initial 
determinations.  The  CHAMPUS  PROs 
shall  establish  and  follow  procedures 
for  initial  determinations  that  are 
substantively  the  same  or  comparable  to 
the  procedures  applicable  to  Medicare 
under  42  CFR  466.83  to  466.104.  In 
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addition,  these  procedures  shall  provide 
that  a  PRO'S  determination  than  an 
admission  is  medically  necessary  is  not 
a  guarantee  of  payment  by  CHAMPUS; 
normal  CHAMPUS  benefit  and 
procedural  coverage  requirements  must 
also  be  applied. 

(F)  Procedures  regarding 
reconsiderations.  The  CHAMPUS  PROs 
shall  establish  and  follow  procedures 
for  reconsiderations  that  are 
substantively  the  same  or  comparable  to 
the  procedures  applicable  to 
reconsiderations  under  Medicare 
pursuant  to  42  CFR  473.15  to  473.34, 
except  that  the  time  limit  for  requesting 
reconsideration  (see  42  CFR  473.20(a)(1)) 
shall  be  90  days.  A  PRO  reconsidered 
determination  is  final  and  binding  upon 
all  parties  to  the  reconsideration  except 
to  the  extent  of  any  further  appeal  for 
beneficiaries  pursuant  to  paragraph 
(8)(1)  (iv)(G)  of  this  section.  A  PRO 
reconsidered  determination  may  not  be 
further  appealed  by  a  provider. 

(G)  Appeals  and  hearings. 
Beneficiaries  may  appeal  a  PRO 
reconsideration  determination  to 
OCHAMPUS  and  obtain  a  hearing  on 
such  appeal  to  the  extent  allowed  and 
under  the  procedures  set  forth  in 

§  199.10(d).  For  purposes  of  the  hearing 
process,  a  PRO  reconsidered 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  formal 
review  determination  under  S  199.10. 
The  provisions  of  \  199.10(e)  concerning 
final  action  shall  apply  to  hearings 
cases. 

(H)  Acquisition,  protection  and 
disclosure  of  peer  review  information. 
The  provisions  of  42  CFR  Part  476, 
except  S  476.108,  shall  be  applicable  to 
the  CHAMPUS  PRO  program  as  they  are 
to  the  Medicare  PRO  program. 

(I)  Additional  provision  regarding 
confidentiality  of  records  and  limitation 
on  liability  of  participants.  The 
provisions  of  10  U.S.C.  1102  regarding 
the  confidentiality  of  medical  quality 
assurance  records  and  the  qualified 
immunity  for  participants  shall  apply  to 
the  activities  of  the  CHAMPUS  PRO 
program  as  they  do  to  the  activities  of 
the  civilian  PRO  program  that  reviews 
medical  care  provided  in  military 
hospitals. 

(I)  Obligations,  sanctions  and 
procedures. 

[1)  The  obligations  of  health  care 
practitioners  and  providers  set  forth  in 
section  1156(a)  of  the  Social  Security 
Act  (42  U.S.C.  1320C-5(a))  shall  apply  to 
providers  of  care  that  is  the  subject  of 
review  under  the  CHAMPUS  PRO 
program. 

[2]  It  shall  be  a  basis  for  suspension  or 
exclusion  from  CHAMPUS  if  a  provider 
has  failed  in  a  substantial  number  of 


cases  substantially  to  comply  with  any 
obligation  arising  from  paragraph 
(a)(l)(iv)(J)(7)  of  this  section  or  has 
grossly  and  flagrantly  violated  any  such 
obligation  in  one  or  more  instances,  and 
it  is  determined  that  the  provider  has 
demonstrated  an  unwillingness  or  lack 
of  ability  substantially  to  comply  with 
such  obligations. 

[3]  In  any  case  in  which  the  PRO 
determines,  after  having  provided 
reasonable  notice  and  opportunity  for 
discussion,  that  a  provider  should  be 
subject  to  a  sanction  under  paragraph 
(a)(l){iv)(J)(2)  of  this  section,  the  PRO 
shall  forward  to  the  Director, 
OCHAMPUS  (or  designee)  a 
recommendation  to  that  effect, 
supported  by  information  and 
documentation  pertinent  to  the  matter. 

[4]  The  Director  of  CHAMPUS  shall 
determine  whether  to  impose  a  sanction 
pursuant  to  paragraph  {a)(l)  (iv)(J)(2)  of 
this  section.  Providers  may  appeal 
adverse  sanctions  decisions  under  the 
procedures  set  forth  in  S  199.10(d). 

Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  21, 1988. 
[FR  Doc.  88-29664  Filed  12-27-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Tradenuirk  Office 

37  CFR  Part  10 

[Docket  No.  81 146-8246] 

Exhaustion  of  Administrative 
Remedies  in  Patent  and  Trademark 
Office;  Disciplinary  Proceedings 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  of  proposed 
rulemaking  sets  forth  proposed 
amendments  to  37  CFR  10.155  and 
10.157.  The  purpose  of  the  amendments 
is  to  clarify  that  a  respondent 
dissatisfied  with  the  initial  decision  by 
the  administrative  law  judge  in  a  Patent 
and  Trademark  Office  (PTO) 
disciplinary  proceeding  must  exhaust 
available  administrative  remedies,  i.e., 
appeal  to  the  Commissioner  of  Patents 
and  Trademarks,  before  seeking  judicial 
review  under  35  U.S.C.  32.  Interested 
parties  are  invited  to  comment  on  the 
proposed  amendments. 

DATES:  Written  comments  must  be 
received  on  or  before  February  27, 1989 


to  insure  consideration.  No  oral  hearing 
will  be  conducted. 

ADDflESS:  Address  written  comments  to 
Box  8,  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231, 
marked  to  the  attention  of  Harris  A. 
Pitlick. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harris  A.  Pitlick  by  telephone  at  (703) 
557-4035  or  by  mail  marked  to  his 
attention  and  addressed  to  Box  8, 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION: 

It  is  possible  that  present  rules  may  be 
interpreted  not  to  explicitly  require  a 
respondent  dissatisfied  with  the 
decision  of  the  administrative  law  judge 
(initial  decision)  in  a  PTO  disciplinary 
proceeding  to  file  an  appeal  with  the 
Commissioner  of  Patents  and 
Trademarks  as  a  condition  precedent  to 
filing  a  petition  for  review  in  the  United 
States  District  Court  for  the  District  of 
Columbia  under  35  U.S.C.  32. 

Under  present  37  CFR  10.154(a),  in  the 
absence  of  an  appeal  to  the 
Commissioner,  the  initial  decision  will, 
without  further  proceedings,  become  the 
decision  of  the  Commissioner  thirty  (30) 
days  therefrom.  Under  35  U.S.C.  32. 
Local  Rule  213  of  the  United  States 
District  Court  for  the  District  of 
Columbia  and  present  37  CFR  10.157. 
review  of  the  final  decision  of  the 
Commissioner  may  be  obtained  by  filing 
a  petition  in  that  court  within  30  days  of 
the  date  of  final  agency  action.  Thus,  as 
presently  constituted,  the  rules  could  be 
construed  to  permit  a  respondent 
dissatisfied  with  the  initial  decision  to 
bypass  review  by  the  Commissioner  and 
directly  seek  judicial  review  within  60 
days  of  the  date  of  the  initial  decision. 

The  purpose  of  37  CFR  10.154-10.157 
is  to  outline  the  steps  for  seeking  review 
of  an  initial  decision  in  a  disciplinary 
proceeding.  There  is  no  provision  for 
bypassing  a  determination  by  the 
Commissioner  unless  both  parties 
accept  the  decision  and  do  not  desire 
any  further  review  of  the  initial  decision. 
37  CFR  10.155  and  10.157  are  proposed 
to  be  amended  to  clarify  that  a 
respondent  must  exhaust  available 
administrative  remedies  by  appeal  to 
the  Commissioner  before  judicial  review 
can  be  considered  ripe. 

Section  10.155  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(d),  which  provides  that  absent  an 
appeal  by  the  Director,  failure  by  the 
respondent  to  appeal  under  the 
provisions  of  this  section  shall  be 
deemed  to  be  both  an  acceptance  of  the 
initial  decision  and  a  waiver  of  the  right 


to  further  administrative  or  Judicial  . 
review. 

Section  10.157  is  proposed  to  be 
amended  by  making  paragraph  (a) 
thereof  subject  to  paragraph  (d)  of  37 
CFR  10.155. 

Other  Cooalderatiaas 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354),  Executive  Orders  12291  and  12612 
and  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C  3501  et  seq. 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration  that  this 
proposed  rule  change  is  not  expected  to 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  Pub. 
L9ft-354). 

The  Patent  and  Trademark  Office  has 
determined  that  this  proposed  rule 
change  is  not  a  major  rule  under 
Executive  Order  12991.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
federalism  implications  affecting  the 
relationship  between  the  national 
government  and  the  State  as  outlined  in 
Executive  Order  12612, 

This  proposed  rule  change  does  not 
contain  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  37  CFR  Part  10 

Administrative  practice  and 
procedure.  Courts,  Inventions  and 
patents.  Lawyers,  Trademarks. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  37 
CFR  Part  10  as  follows  wherein 
removals  are  indicated  by  brackets  and 
additions  by  arrows: 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  authority  citation  for  37  CFR 
Part  10  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  500:  IS  U.S.C  1123;  35 
II.8.C.  8,  31,  32.  41, 


2.  Section  laiSS  ie  proposed  to  be 
amended  by  adding  new  paragraph  (d) 
as  follows: 

f  10.116    Apiwal  te  the  Commleeloner. 

^(d)  In  the  absence  of  an  am>eal  by 
the  Director,  failure  by  the  respondent  to 
appeal  imder  the  provisions  of  this 
section  shall  be  deemed  to  be  both 
acceptance  by  the  respondent  of  the 
initial  decision  and  waiver  by  the 
respondent  of  the  right  to  further 
administration  or  judicial  review. '< 

3.  Section  10.157  is  proposed  to  be 
amended  by  revising  paragraph  (a)  as 
follows: 

910.1S7   Review  of  Coinwieeloner'a  final 


(a)  Review  of  the  Commissioner's 
final  decision  in  a  disciplinary  case  may 
be  had  ►.  subject  to  §  10.1S5(d),-<  by  a 
petition  filed  in  the  United  States 
District  Court  for  the  District  of 
Columbia.  See  35  U.S.C.  32  and  Local 
Rule  213  of  the  United  States  District 
Court  for  the  District  of  Columbia. 

Dated:  December  21, 1988. 

Donald  ].  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

(FR  Doc.  88-29850  Filed  12-27-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFRL-34S2-21 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Proposed  rulemaking. 

summary:  Section  123  of  the  Clean  Air 
Act,  as  amended,  requires  EPA  to 
promulgate  regulations  to  ensure  that 
the  degree  of  emission  Umitation 
required  for  the  control  of  any  pollutant 
under  an  applicable  state 
implementation  plan  (SIP)  is  not 
affected  by  that  portion  of  any  stack 
which  exceeds  good  engineering 
practice  (GEP)  or  by  any  other 
dispersion  technique. 

On  March  27, 1986.  the  Kansas 
Department  of  Health  and  Environment 
(KDHE)  submitted  regulations  K.A.R. 
28-19-18  through  28-19-18f  pertaining  to 
stack  heights.  The  state  also  submitted 
an  analysis  of  existing  stacks  which 
shows  that  stack  heights  or  other 
dispersion  techniques  were  not  a 
consideration  for  establishing  the 


emission  liautations  oontained  fai  the 
applicable  Kansas  SIP. 

Today's  action  proposes  to  approve 
the  Kansas  stack  height  provifioRS 
contained  in  KAJL  28-19-18  through 
28-19-18f.  EPA  also  proposes  to  approve 
the  definition  of  "emission  limitation 
and  emission  standard"  at  1CA.R.  28-18- 
7(g)  and  the  state's  negative  declaration. 
EPA  is  soliciting  public  comments  on 
this  proposed  rulemaking. 

DATE  Comments  must  be  received  no 
later  than  January  27. 19S9. 

aoorcsms:  Copies  of  the  state 
submission  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Environmental 
Agency,  Region  VII,  Air  Branch.  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101;  and  the  Kansas  Department  of 
Health  and  Environment  Bureau  of  Air 
Quality  and  Radiation  Control.  Forbes 
Field,  Topeka,  Kansas  66620. 

FOR  FURTHER  INFORMATION  COWTACR 

Robert ).  Chanslor  at  (913)  236-2893:  FTS 
757-2893. 

SUPPLEMENTARY  INFORMATKNt 

Background 

Section  123  of  the  Clean  Air  Act,  as 
amended,  regulates  the  manner  in  which 
techniques  for  dispersion  of  pollutants 
from  a  source  may  be  considered  in 
setting  emission  limitations.  Specifically, 
Section  123  requires  that  the  degree  of 
emission  limitation  shall  not  be  affected 
by  that  portion  of  a  stack  which  exceeds 
GEP  or  by  "any  other  dispersion 
technique."  The  Act  defines  GEP  or  by 
"any  other  dispersion  technique."  Hie 
Act  defines  GEP,  with  respect  to  stack 
height,  as: 

The  height  necesury  to  insure  that 
emissions  from  the  stack  do  not  result  in 
excessive  concentrations  of  any  air  pollutant 
in  the  immediate  vicinity  of  the  source  as  a 
result  of  atmospheric  downwash,  eddies  or 
wakes  which  may  be  created  by  the  source 
itself,  nearby  structure  or  nearby  terram 
obstacles  *  •  ♦ 

Section  123  also  provides  that  GEP 
stack  height  shall  not  exceed  two  and 
one-half  times  the  height  of  the  source 
(2.5H)  unless  a  demonstration  is 
performed  showing  that  a  higher  stack  is 
needed  to  avoid  "excessive 
concentrations."  Section  123  provides 
that  the  Administrator  shall  regulate 
only  stack  height  credits:  i.e.,  the  portion 
of  the  stack  height  used  in  calculating  an 
emissions  limit,  rather  than  the  actual 
stack  heights. 

The  Act  is  less  specific  with  respect  to 
"other  dispersion  techniques."  It  only 
states  that  the  term  shall  include 
intermittent  and  supplemental  control 
systems  (ICS  and  SCS).  but  otherwise 


•    • 
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leaves  the  definition  of  that  term  to  the 
discretion  of  the  Administrator. 

The  Act  delegates  to  the 
Administrator  the  responsibility  for 
defining  key  phrases  including 
"excessive  concentrations"  and 
"nearby",  with  respect  to  both 
structures  and  terrain  obstacles,  and 
other  dispersion  techniques.  The 
Administrator  must  also  define  the 
requirements  of  an  adequate 
demonstration  justifying  stack  height 
credits  in  excess  of  the  2.5H  formula. 

EPA  promulgated  a  regulation 
implementing  section  123  on  February  8, 
1982  (47  FR  5864).  On  November  9, 1982, 
the  state  of  Kansas  submitted 
regulations  intended  to  comply  with 
EPA  stack  height  regulations.  These 
regulations  were  generally  approveable. 
These  regulations  (K.A.R.  28-19-18 
through  28-l»-18f)  became  final  on  May 
1, 1983.  Because  of  pending  litigation 
action  on  the  Kansas  stack  height  rule 
was  not  commenced. 

EPA's  regulations  were  challenged  in 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  by  the  Sierra  Club  Legal  Defense 
Fund,  Inc.,  the  Natural  Resources 
Defense  Council,  Inc.,  and  the 
Commonwealth  of  Pennsylvania  in 
Sierra  Club  v.  EPA,  719  F.  2d  436.  On 
October  11, 1983,  the  Court  issued  its 
decision  ordering  EPA  to  reconsider 
portions  of  the  stack  height  regulations, 
reversing  certain  portions  and  upholding 
other  portions. 

On  Febraury  28, 1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
on  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2. 1984,  the  Supreme 
Court  denied  the  petition  (104  S.  Ct. 
33571),  and  on  July  18, 1984,  the  Court  of 
Appeals'  mandate  formally  issued, 
implementing  the  Court's  decision  and 
requiring  EPA  to  promulgate  revisions  to 
the  stack  height  regulations  within  six 
months.  The  promulgation  deadline  was 
ultimately  extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 

9. 1984  (49  FR  44878)  as  finalized  on  July 

8. 1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms 
including  "excessive  concentrations", 
"dispersion  techniques",  "nearby",  and 
other  important  concepts,  and  modified 
some  of  the  bases  for  determining  CEP 
stack  height. 

Pursuant  to  section  406(d)(2)  of  the 
Act,  all  states  were  required  to:  (1) 
Review  and  revise,  as  necessary,  their 
SIPs  to  include  provisions  that  limit 
stack  height  credit  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations,  and  (2)  review  all 
existing  emission  hmitations  to 
determine  whether  any  of  these 
limitations  have  been  affected  by  stack 


height  credits  above  CEP  or  any  other 
dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emissions  limits  were  to  be 
submitted  to  EPA  within  nine  months  of 
promulgation,  as  required  by  section 
406. 

Subsequently,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height  and  sources  with 
emissions  of  SQi  in  excess  of  5,000  tons 
per  year  (TYP).  "These  limits  correspond 
to  the  de  minimis  CEP  stack  height  and 
the  de  minimis  SOs  emission  exemption 
from  prohibited  dispersion  techniques. 
These  sources  were  then  subjected  to 
detailed  review  for  conformance  with 
the  revised  regulations.  State 
submissions  were  to  contain  an 
evaluation  of  each  stack  and  source  in 
the  inventory. 

On  August  23, 1985,  the  Region  VII 
office  advised  KDHE  of  EPA's  newly 
promulgated  stack  height  regulations, 
and  requested  the  KDHE  to  prepare  and 
submit  an  action  plan  for  revising  and 
submitting  the  state's  stack  height 
regulations.  In  response  to  this  request, 
the  KDHE  submitted  its  action  plan  on 
October  11, 1985.  This  action  plan 
committed  to  a  submittal  of  the  revised 
regulations  by  April  8, 1986.  The  final 
permanent  rules  were  to  be  submitted 
on  or  after  May  1, 1986. 

The  KDHE  action  plan  was  also  to 
include  an  inventory  of  stacks  greater 
than  the  de  minimis  65  meter  height  and 
sources  which  exceed  5,000  TPY 
allowable  SOi  emissions.  The  KDHE 
was  to  provide  a  modeling  analysis  of 
stacks  with  heights  greater  than  CEP. 
The  modeling  would  use  the  CEP  height 
and  allowable  emissions  to  estimate 
whether  ground  level  concentrations 
could  exceed  the  National  Ambient  Air 
Quality  Standards  (NAAQS). 

On  December  9. 1985.  the  KDHE 
submitted  its  "first-cut"  inventory  of 
sources  affected  by  the  revised  stack 
height  regulations.  This  inventory 
identified  18  facilities  having  allowable 
SOi  emissions  greater  than  5,000  TPY, 
and  11  facilities  whose  stacks  exceed  65 
meters  height. 

Review  of  State  Regulations 

On  March  27, 1986,  the  KDHE 
submitted  revised  regulations  K.A.R.  2ft- 
19-18  through  28-19-18f  pertaining  to 
stack  heights.  These  regulations  were 
initially  adopted  after  a  public  hearing 
held  on  November  22, 1985.  These 
regulations  were  subsequently  revised 
after  notice  and  public  hearing  on 


November  13, 1987.  The  public  hearing 
satisfies  the  EPA  requirements  of  40 
CFR  51.102.  These  revisions  were 
adopted  to  satisfy  deficiencies  in  those 
regulations  adopted  in  1985. 

K.A.R.  28-19-18,  Stack  heights, 
specifies  that  emission  limitations  of 
any  source  must  not  be  affected  by  the 
portion  of  any  source's  stack  height  that 
exceeds  good  engineering  practice  or 
any  other  dispersion  technique.  Stack 
heights  in  existence  on  or  before 
December  31, 1970,  are  exempted.  Good 
engineering  practice  stack  heights  are 
determined  under  the  remaining 
portions  of  the  rules.  This  rule  is 
approvable. 

K.A.R.  28-19-18a,  Stack  height  credit, 
limits  the  credit  for  plume  dispersion 
analysis  when  used  in  applications  for 
PSD  permits  to  a  stack  height  of  65 
meters  or  a  height  not  exceeding  GEP. 
Stack  heights  in  existence  before 
December  31, 1970,  are  exempted  from 
this  rule.  This  rule  is  consistent  with  40 
CFR  51.164  and  the  exemption  is 
consistent  with  40  CFR  51.118(b).  This 
rule  is  approvable. 

K.A.R.  28-19-18b,  Definitions, 
contains  definitions  that  are  consistent 
with  the  definitions  found  in  40  CFR 
51.100  as  revised  on  November  7, 1986, 
at  51  FR  40662.  This  rule  is  approvable. 

K.A.R.  2a-l»-18c.  Methods  for 
determining  good  engineering  practice 
stack  height,  establishes  65  meters  as  a 
minimum  GEP  height  and  formulae  for 
determining  GEP  for  heights  greater  than 
65  meters.  The  rule  allows  2.5H  for 
stacks  in  existence  on  January  12, 1979, 
and  Ht=H+1.5L  for  stacks  constructed 
after  January  12. 1979.  The  rule 
regarding  stacks  constructed  subject  to 
the  post  January  12, 1979,  formula 
provides  for  a  field  study  or  fiuid 
modeling  to  verify  the  formula.  This  is 
consistent  with  51.100(hh)(3),  and  is 
approvable. 

K.A.R.  2&-19-18d,  Fluid  modeling, 
references  EPA  guideline  documents 
pertaining  to  fiuid  modeling.  This  rule 
adopts  those  documents  by  reference. 
This  rule  is  approvable. 

K.A.R.  28-19-18e  was  part  of  the  stack 
height  rules  adopted  by  the  KDHE  in 
1983  and  pertained  to  plume  impactions 
credit.  This  rule  was  revoked  to  be 
consistent  with  the  EPA  stack  height 
rule  revisions  of  July  8, 1985  (50  FR 
28792). 

K.A.R.  28-19-18f.  Notification 
requirements,  prohibits  credit  for  a  GEP 
stack  height  based  upon  fluid  modeling 
or  field  study  until  after  a  public  notice 
and  an  opportunity  for  a  public  hearing. 
This  regulation  satisfies  the  notice  and 
hearing  requirements  at  40  CFR  51.118(a) 
and  51.164.  This  rule  is  approvable. 
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The  approved  Kansas  SIP  contains 
regulations  whcih  require  permits  to 
construct  in  nonattainment  areas  and 
areas  designated  attainment  or 
unclassified.  Each  of  these  new  source 
permit  rules  contains  provisions  which 
require  an  opportunity  for  a  public 
hearing  before  a  permit  may  be  issued. 
In  addition,  K.A.R.  28-19-18f  prohibits 
credit  for  a  GEP  height  determined  by 
fiuid  modeling  or  a  field  study  until  after 
there  is  an  opportunity  for  a  public 
hearing.  Therefore.  EPA  believes  the 
state's  plan  provides  adequate  public 
notification  requirements  which  will 
also  include  stacks  in  excess  of  GEP  and 
emissions  limits  which  are  revised 
because  of  such  stack  heights. 

EPA's  initial  review  of  the  Kansas 
stack  height  regulations  found  that  the 
state  regulations  contained  no 
definitions  equivalent  to  40  CFR 
51.100(z),  Emission  limitation  and 
emission  standard.  On  January  6, 1988. 
the  KDHE  submitted  regulation  K.A.R. 
28-19-7(g),  Emissions  limitation  and 
emission  standard,  which  is  consistent 
with  the  EPA's  definition.  This  definition 
is  approvable. 

Although  the  EPA  proposes  approval 
of  Kansas'  stack  height  rules  on  the 
grounds  that  they  satisfy  40  CFR  Part  51, 
the  EPA  also  provides  notice  that  this 
action  may  be  subject  to  modification 
when  EPA  completes  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
Thomas.  838  F.2d  1224  (D.C.  Cir.  1988).  If 
the  EPA's  response  to  the  NRDC  remand 
modifies  the  July  8, 1985.  regulations,  the 
EPA  will  notify  the  state  of  Kansas  that 
its  rules  must  be  changed  to  comport 
with  the  EPA's  modified  requirements. 
This  may  result  in  revised  emission 
limitations  or  may  affect  other  actions 
taken  by  Kansas  and  source  owners  or 
operators. 

Review  of  the  State's  Stack  Height 
Analysis 

The  stack  height  analysis  submitted 
by  the  state  included  all  SOs  sources 
emitting  5,000  tons  SO»  per  year  or 
greater.  EPA  believes  the  state  identified 
all  major  SOi  emitting  sources  in  its 
inventory. 

The  state's  emissions  limit  for  SO* 
from  coal-fired  boilers  is  found  at  K.A.R. 
28-19-31.  This  regulation  was  adopted 
by  the  state  and  submitted  as  a  revision 
to  its  SIP  as  required  under  the  1970 
Clean  Air  Act.  SIP  requirements  under 
the  Clean  Air  Act  were  published  at  36 
FR  15486  on  August  14. 1971.  Those  SIP 
regulations  allowed  states  to  use  an 
example  region  approach  for 
establishing  emissions  limits  for 
pollutant  sources.  The  state  of  Kansas 
used  this  approach  in  its  SIP  approved 
by  EPA  on  May  21. 1971  (37  FR  10867). 


The  example  region  approach  allowed 
states  to  assume  that  if  emissions  limits 
in  the  example  region  were  sufficient  to 
attain  or  maintain  air  quality  standards 
in  the  example  region,  then  such 
standards  should  be  sufficient  to  attain 
or  maintain  air  quality  standards  in  all 
areas  of  the  state.  The  example  region 
selected  by  the  state  was  the  Kansas 
portion  of  the  Kansas  City  Metropolitan 
Area  because  it  was  the  most  heavily 
populated  and  industrialized  area  of  the 
state. 

At  the  time  the  state  adopted  its  SOi 
emissions  limit  for  existing  sources, 
there  were  two  coal-fired  electric 
generating  facilities  in  the  example 
region.  EPA  has  reviewed  the  structural 
dimensions  of  these  facilities  and  finds 
that  the  stack  heights  at  these  facilities 
are  less  than  GEP.  Further,  the  state 
assures  EPA  that  there  are  no  dispersion 
techniques  other  than  stack  heights 
employed  at  these  facilities.  Thus,  it 
seems  clear  that  excessive  stack  heights 
and  other  prohibited  dispersion 
techniques  were  not  a  consideration  for 
establishing  the  state's  SOi  emissions 
limit. 

EPA's  review  of  the  state's  1971  SIP 
submittal  finds  that  the  "example 
region"  apparently  had  measured  SOj 
air  quality  that  was  better  than  NAAQS. 
Thus,  the  SIP  was  only  required  to 
provide  for  maintenance  of  the  SO* 
standard.  EPA's  approval  of  the  SIP 
appears  to  acknowledge  that  the 
emissions  limit  would  provide  for 
maintenance  of  the  standard. 

EPA's  review  of  the  state's  stack 
height  analysis  and  other  pertinent  data 
find  that  since  the  two  power  generating 
facilities  in  the  example  region  have 
stack  heights  less  than  GEP  and  use  no 
prohibited  dispersion  techniques,  the 
SOt  limit  was  not  based  on  excessive 
stack  heights  or  other  prohibited 
dispersion  techniques.  Thus,  a  negative 
declaration  is  appropriate  for  the  stacks 
included  in  the  state's  analysis. 

The  Region  VII  office  performed  a 
screening  analysis  on  the  several  stacks 
exceeding  GEP  at  the  appropriate  GEP 
formula  height  (H-»-1.5L)  without 
considering  other  prohibited  dispersion 
techniques.  The  predicted  impacts  were 
substantially  less  than  NAAQS  and  PSD 
increments.  Thus,  a  negative  declaration 
is  in  order  for  those  stacks.  However, 
the  state  reevaluated  its  stack  height 
analysis  for  the  LaCygne  Power  Station 
with  respect  to  ground-level  SO» 
concentrations  at  the  GEP  formula 
height.  Unit  1  is  subject  to  the  statewide 
limit  of  1.5  lbs  sulfur  per  million  BTU  of 
heat  input  Unit  2  is  subject  to  the  new 
source  performance  standard.  The  state 
modeled  units  1  and  2  at  the  applicable 
formula  height,  and  considering 


combined  plumes  of  units  1  and  2,  found 
no  exceedances  of  the  SO*  ambient  air 
quality  standard.  The  state  assured  EPA 
that  all  data  substantiating  its  negative 
declaration  are  available  in  its  files. 
The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F.  2d  1224  (D.C.  Cir.  1988).  On 
January  22, 1988,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  ii, 
1983,  within-formula  stack  height 
increases  bom  demonstration 
requirements  {40  CFR  51.100(kk)(2)J; 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  [40  CFR 
51.10O(hh)(2)(ii)(A)j:  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H-I-1.5L  formula  (40  CFR 
51.100(ii)(2)]. 

EPA's  review  of  the  January  22. 1988, 
court  remand  and  the  Kansas  stack 
height  analysis  finds  that  the  remand  is 
not  applicable  to  the  Kansas  negative 
declaration. 

PROPOSED  ACTION:  EPA  proposes 
to  approve  K.A.R.  28-19-18,  2&-19-18a, 
28-19-18b,  28-19-18C  28-19-18d.  and 
28-19-18f.  EPA  proposes  to  approve 
deletion  of  28-l»-18e  since  deletion  is 
consistent  with  EPA's  July  8, 1985, 
revisions.  EPA  proposes  to  approve 
K.A.R.  28-19-7(g).  Emission  limitation 
and  standard.  EPA  proposes  to  issue  a 
negative  declaration  with  respect  to  a 
need  to  revise  the  existing  Kansas  SOi 
SIP  emissions  limits  since  dispersion 
techniques  were  not  a  consideration 
when  those  limits  were  adopted,  and 
stacks  greater  than  GEP  are  not  found  to 
cause  SOi  standards  to  be  exceeded 
when  modeled  at  the  GEP  formula 
height. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fit>m  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides, 
Particulate  matter. 

Authority:  42  U.S.C.  7401-7642. 

Date:  July  8, 1966. 
William  Ricfl, 

Acting  Regional  Administrator. 
[FR  Doc.  88-29776  Filed  12-27-88:  8:45  am] 
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40CFRAart52 

ImplemenlsUon  naa;Oliio 

aoency:  U.S.  EnviroBmental  Protection 
Agency. 

action:  Notice  of  proposed  rulonakiag. 

summary:  Thi5  notice  proposes  to 
disapprove  permits  for  et^t  total 
suspended  particulate  (TSP)  fugitive 
emission  sources  (plant  roadways  and 
parking  areas,  material  handling, 
baseball  diamonds]  in  the  Middletown 
area  of  Ohio.  "Hiese  eight  sources  are: 
American  Aggregates  Corporation;  City 
of  Middletown  (Goldman.  Jefferson,  and 
Smith  Paries);  Cohen  Brothers,  Ina; 
McGraw  Construction;  Moraine 
Materials;  Sorg  Paper  Company;  Texas 
Eastern  Transmission  Corporation;  and 
Triasco  Corporation.  These  permits  are 
required  to  meet  the  terms  of  a  March 
31, 1981  (46  FR  19468)  conditional 
approval  on  the  TSP  Part  D  plan  for  the 
Armco  Middletown  Worics  Plant. 

USEPA  hes  detemnned  that  the 
permits  are  unacceptaUe  because  6ie 
controls  required  by  the  permits  are 
unenforceable.  Adi^tionaUy,  ihe  soorces 
in  Ike  >Ad(9etown  area  are  not 
controHed  to  a  level  of  performance 
reflecting  the  application  of  reaaon^y 
available  control  technology  {RACT), 
which  is  required  by  Part  D  of  the  Clean 
Air  Act  and,  tfierefbre,  the  Part  D  pl«i 
for  the  1)Mdlcll0wa  uea  ia  no  longer 
approvaWe. 

The  pnrpose  of  tMs  notice  is  to 
discina  USEPA's  evalaation  ef  fiie  eight 
permits  and  what  iSie  State  most  do  to 
make  these  permits  acceptable.  The 
USEPA  will  withdraw  this  notice  of 
proposed  disapproval  and  will  approve 
the  permits  if  the  State  submits  revised 
permits  during  die  paMic  comment 
period  and  if  the  USEPA  subsequently 
determines  that  sucii  permits  are 
acceptable.  However,  if  the  State  does 
not  submit  the  revised  permits,  USEPA 
will  take  fmal  action  to  disapprove  the 
permits,  withdraw  its  previous 
conditional  approval  of  the  Part  D  TSP 
plan  for  Middletown.  Ohio,  and 
disapprove  the  plan. 

The  purpose  of  this  notice  is  also  to 
discuss  USEPA's  evaluation  of  the  eight 
permits  and  to  solicit  public  comments 
on  this  lulemakiag  action. 
DATC  Comments  must  be  received  by 
January  27, 1989. 

ADDRESSES:  Copies  of  the  ^P  revisions 
are  available  at  the  following  addresses: 
(It  is  recommended  that  yoo  telephone 
the  contact  person  listed  below  before 
visiting  the  Region  V  office  of  USEPA.J 


U.S.  Environasental  Pnotectian  Agency. 

Region  V.  Air  and  Radiatioa  Branch. 

230  South  Dearborn  Street.  Chicago. 

imoois  60604. 
Ohio  EnviroDBeatal  Protection  Agency, 

Office  of  Air  PoUation  Control,  1800 

WalerMaric  Drive.  P.O.  Box  1048. 

Coiominu.  CNiio  43266-0149. 

Written  comments  should  be  sent  to: 
Gary  Galezian,  Chief.  Regulatory 
AJnalysis  Section,  Air  and  Radiation 
Branch  (SAR-26),  U.S.  Environmental 
Protection  Agency,  230  South 
Dearborn  Street  Chicago.  Illinois 
60604. 

FOR  HMTHER  INFORMATION  CONTACT: 

Delores  Se]a.  U.S.  Eaviromnental 
Protection  Agency,  Region  V,  Air  and 
Radiation  Branch.  230  South  DearbcHii 
Street.  Chicago.  Illinois  80604.  (312)  866- 
6038. 

SUPPLEMENTARY  INFORMATION:  On 

October  5, 1978  (43  FR  46011).  the  Qty  of 
Middletown  in  Butler  County  was 
designated  as  oooattainment  of  the 
primary  total  suspended  particulate 
(TSP)  National  Ambient  Air  Quality 
Standards  (NAAQS).»  Part  D  of  the 
Clean  Air  Act  wUch  was  added  by  the 
1977  AmendflaeDts,  requires  each  State 
to  revise  its  State  impleffientatioo  Plan 
[SSP)  to  meet  specific  re^iremeats  for 
areas  desi^iated  as  nonattainmeot  The 
nonattaiomeot  plan  SIP  revisions 
mandated  by  Part  D  must  provide  for 
attainment  of  the  primary  NAAQS  as 
expeditiously  as  practicable. 

On  March  SI.  1981  ^46  FH 1S468). 
USEPA  conditionaJly  approved  the  TSP 
Part  D  Donattainraent  plan  lor  the 
Aimco  Middleto«ra  Works  Plant  in  die 
City  of  Middletown  (Butler  County). 
Ohio.  The  conditienal  approval  required 
the  State  to  sabmit  iadividual 
enforceable  control  programs  or  pennits 
for  each  ef  the  iugitive  emission  sources 
(e.gM  plant  roadtvays,  packing  areas,  and 
material  handMng)  located  in  the 
particulate  nonattaiaraeal  area 


<  IV  USBPA  tevisad  the  yortiadate  ■mtter 
standafd  oa  )uiy  L  1987.  ^52  HR  KSBt]  and 
eliminated  the  TSP  ambient  air  qiialily  atandard. 
The  revised  standard  ia  expressed  in  terms  of 
paittcalate  matter  with  a  noniiial^atnetervf  10 
micrMBetatB  or  teas  ^Mu).  Howerer.  at  Ae  Stale's 
optioa  USEPA  wiU  eoiitiiMie  to  procaaaTSP  SIP 
revisions  which  were  in  process  at  Ike  tine  the  new 
PMio  standard  was  promulgated.  In  the  policy 
published  an  fuly  1,  MSf.  {p.  2W7S.  colamn  Z) 
USEPA  statwS  Ikal  U  would  Tegad  ctuategTSP 
SlFs  as  necwsary interiai  par<iniita<«  wmnarfiama 
during  the  period  precadins  the^ppsoval  of  State 
plans  specificany  aimed  at  PMi*.  IIU^PA  Judgea 
these  TSP  SQ*^  to  Indvde  more  stringent  provisions 
than  dioae  lo  Itie  cxiaang  TSPplaa.  Hiua  i«auiting  in 
better  coatKii  «f  l>Mt&«a  «m11.  fan  4t  ii  eSH>A's 
general  policy  to  a^pteve  the  SIP  tcvWoaa. 
However,  if  Qie  provisions  would  relax  Ibe  SIP  or  do 
not  suoetaiilively  define  a  quantitative  lerel  n 
coiaroL  ea.  Ihey  mn  meafarcaabiy  vagae.  U8B^ 
will  disapprove  Ike  i 


surroondaig  the  Armco  Middletown 
Works  m  the  City  of  Middletown.  On 
July  3. 1986.  the  State  ei^mittal  Hnal 
permits  to  operate  for  the  following  eight 
sotircer  American  Aggrega<es 
CorpcnatioR;  City  of  Middletown 
(Goldman.  Jefferson  and  Smith  Parks); 
Cohen  Brothers,  Inc.;  McGraw 
Construction;  Moraine  Materials;  Sorg 
Paper  Company;  Texas  Eastern 
Transmission  Corporation;  and  Triasco 
Corporation.  The  Southwestern  Ohio  Air 
Pollution  Control  Agency  (SWOAPCA) 
had  detennined  that  these  ei^t  sources 
were  the  only  si^ificant  potential 
emitters  in  the  particulate 
nonattaiiraient  area  sturounding  the 
Armco  Middletown  Works,  and  USEPA 
agreed  wHh  this  determination.  It  is 
noted  that  the  City  of  Mitidletown  was 
redesignated  to  secontlary 
nonattainment  on  April  4, 1983 14«  FR 
14379).  However,  the  State  of  Ohio  has 
not  submitted  individual  enforceable 
control  p^ans  or  permits  that  are 
approvable  for  such  fugitive  emission 
sources. 

USEPA's  criteria  for  approving  the 
permits  under  Part  D  of  the  Clean  Air 
Act  are:  (1)  Sources  must  be  controlled 
to  a  RACT-level  of  performance;  and  (2) 
the  RACT-level  performance  must  be 
enfort^abte.  An  example  of  an 
acceptable  RACT-level  of  control 
performance  for  all  eight  applicable 
fugitive«mission  sourx^es,  assured  by 
use  of  an  appropriate  enforcement 
mechanism,  is: 

•  a  5  percent  opacity  limit  averaged 
over  3  minutes  of  readiogs  taken  in 
compriance  with  proposed  Ohio  Rule 
3745-17-03(EQ(4).  (Ohio  Rule  3745-17- 
03(B)14)  specifies  measurement  methods 
and  procedures  for  determining 
compliance  with  applicable  provisions 
of  draft  Rule  3745-17-07,  which,  among 
other  things,  establishes  visible 
emission  limitations  for  fugitive  dust 
sources.) 

Examples  of  acce^Aable  RACT-level 
performance  and  eaforoement 
nwchaiusms  for  these  sources  are: 

•  controlling  emissions  from  unpaved 
roads,  material  handling,  stock  piles, 
and  ball  diaanonds  by  the  appbcati<m  of 
dust  sappressant  chemicals  in  a  specific 
program  (applicable  to  the  situation) 
coupled  with  the  5  percent  opacity  Umit 
described  above. 

•  coatroUing  endsnons  from  flyash 
storage  with  sludge  lagoons  and  a  zero 
percent  opacity  limitation. 

USH*A  reviewed  the  eight  permits 
and  detemined  that  they  were  not 
acceptable  either  under  Part  D  or  under 
the  "more  stringent"  Post-I^io  criterion. 
Because  the  tedinical  support  document 
for  this  rulemaking  action  contains  a 
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very  detailed  discussion  of  the 
deficiencies  in  each  of  the  eight  permits. 
USEPA  is  not  discussing  the  permits 
individually  in  today's  notice.  However, 
the  following  general  deficiencies  were 
found  throughout  all  eight  pennits: 

(1)  Watering  of  unpavedroads  only 
every  three  days; 

(2)  A  speed  limit  of  15  miles  per  hour 
with  no  enforcement  mechanism;  and 

(3)  No  definition  of  "minimize  visible 
emissions"  which  assures  a  RACT-level 
control  performance. 

Generally,  the  language  in  the  permits 
includes  a  set  of  minimum  control 
requirements  that  are  enforced  by 
mandatory  recordkeeping  procedures, 
along  with  a  clause  requiring  as  much 
additional  control  as  necessary  to 
"minimize  or  eliminate  visible  emission 
of  fugitive  dust. .  .  ."  This  two-phased 
approach  (enforceable  minimum  work 
practice  reinforced  by  a  visible 
emissions  performance  standard)  is  a 
good  one  and  closely  approaches 
USEPA's  criteria  as  discussed  above. 
However,  the  lack  of  a  specific 
definition  for  "minimize"  in  these 
permits  is  the  source  of  the  permit 
deficiencies.  The  word  "minimize"  is 
used  in  the  permits  as  a  performance 
criterion.  To  be  used  in  this  manner, 
"minimize"  must  be  coupled  to  a  clearly 
defined  level  of  performance  (such  as  90 
percent  minimum  instantaneous  control 
or  5  percent  opacity).  Without  such  a 
connection,  the  meaning  of  the  word 
"minimize"  is  vague,  is  not  enforceable, 
and  does  not  assure  RACT-level  control 
performance. 

The  State  of  Ohio  can  correct  all  of 
the  deficiencies  in  the  permits  by 
specifying  an  acceptable  definition  for 
the  word  "minimize".  Thus,  the  permits 
must  be  modified  to  include  provisions 
such  as  the  following: 

•  A  5%  opacity  limit  (3-minute 
average)  to  define  "minimize  visible 
emissions".  (USEPA  notes  that  the  5% 
opacity  limit  is  based  upon  the  technical 
docket  Ohio  has  generated  that  supports 
its  draft  Rule  3745-17-07,  which 
contains  a  5%  opacity  limit  for  certain 
fugitive  dust  sources.) 

•  A  visible  emission  reading 
technique  to  ensure  that  the  5%  opacity 
limit  is  enforceable.  The  reading 
technique  in  draft  Rule  3745-17-03  as 
proposed  for  approval  on  January  2, 
1987,  at  52  FR  94  would  be  acceptable. 

Furthermore,  USEPA's  review  of  the 
permits  has  shown  that  several  sources 
allow  waste  oil  to  be  used  as  a  means  of 
reducing  dust  on  roadways.  The 
recordkeeping  requirements  in  the 
permits  specify  that  each  load  of  waste 
oil  must  be  analyzed  for  polychlorinated 
biphenols  (PCB)  content.  (PCBs  are  toxic 
chemicals  and  are  foimd  in  such 


products  as  electrical  transformer  oil 
and  capacitor  dielectrics.)  However,  the 
permit  requirements  do  not  prevent  the 
use  of  the  oil  if  the  analysis  shows  it 
contains  PCBs.  The  USEPA.  pursuant  to 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  the  Toxic 
Substances  Control  Act  (TSCA),  has  the 
authority  to  regulate  the  disposal  and 
use  of  PCB  laden  waste  oil.  Thus, 
although  the  State  may  revise  the 
permitTs)  to  meet  all  Clean  Air  Act 
requirements,  the  USEPA  will  require 
compliance  with  RCRA  and  TSCA 
before  it  approves  pennits  that  do  not 
provide  for  the  proper  disposal  or  use  of 
PCB  laden  waste  oil  for  dust  control. 
If  the  State  submits  revised  permits 
during  the  public  comment  period  and 
USEPA  determines  they  are  acceptable. 
USEPA  will  withdraw  its  notice  of 
proposed  disapproval  and  approve  the 
permits  under  the  Clean  Air  Act 

However,  if  the  State  does  not  submit 
acceptable  revised  permits,  USEPA  will 
take  final  rulemaking  action  to 
disapprove  the  permits  for  the  eight 
sources  under  the  Clean  Air  Act  It 
would  also  withdraw  its  previous 
conditional  approval  of  Ohio's  Pari  D 
plan  for  the  Middletown  area  and 
disapprove  the  plan  for  this  area.  This 
action  has  been  described  in  the  March 
31. 1981,  notice  as  the  appropriate  action 
that  USEPA  would  take  if  the  State  did 
not  fulfill  the  condition  in  USEPA's 
conditional  approval  of  the  Middletown 
Part  D  TSP  plan. 

If  USEPA  ultimately  disapproves  the 
Middletown  Part  D  TSP  plan,  the  Clean 
Air  Act  section  110(a){2)(I)  construction 
ban  will  not  apply  because  USEPA's 
promulgation  of  a  PMio  standard  has 
generally  superseded  the  TSP  standards. 
New  sources  will  be  permitted  in 
compliance  with  USEPA's  transition 
policy  described  in  the  July  1, 1987. 
Federal  Register. 

Interested  parties  are  invited  to 
submit  comments  on  this  proposed 
approval.  USEPA  will  consider  all 
comments  submitted  within  30  days  of 
publication  of  this  notice. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
written  comments  from  OMB  to  USEPA, 
and  any  written  USEPA  response,  are 
available  for  public  inspection  at  the 
Region  V  office  listed  at  the  beginning  of 
this  notice. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  disapproval  of  the 
Middletown  fugitive  plan  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  afiects  eight  sources 
(See  46  FR  8709).  Further,  disapproval  of 


Ohio's  Part  D  TSP  plan  will  not  affect 
the  area,  because  these  requirements    ' 
were  superseded  by  USEPA's 
promulgation  of  a  PMia  standard. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  March  31, 1868. 
Frank  M.  Covington. 
Acting  Regional  Administrator. 

Editatlal  note:  This  document  was  received 
by  the  OfTice  of  the  Federal  Register 
December  22, 196& 
(FR  Doc.  88-29778  Filed  12-27-68;  8:45  am] 

BHJJNGCOOCl 


40  CFR  Part  721 
[OPTS-S056S:  FRL-349S-7] 

Mixtura  of  14-BanzanediamliM,  2(or 
4HlathyM.6(or  2^)«s(yethymiio)s 
Proposed  Detennlnation  of  Significant 
New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance: 
Mixture  of  1.3-benzenediamine,  2(or  4)- 
methyl-4,6(or  2,6)-bis(methylthio)-, 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-88-1322 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  EPA  believes  that  this 
substance  may  be  hazardous  to  human 
health  and  that  the  uses  described  in 
this  proposed  rule  may  result  in 
significant  human  exposure.  As  a  result 
of  this  proposed  rule,  certain  persons 
who  intend  to  manufacture,  import,  or 
process  this  substance  for  a  significant 
new  use  would  be  required  to  notify 
EPA  at  least  90  days  before  commencing 
that  activity.  The  required  notice  would 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  uses  and  iif 
necessary,  prohibit  or  limit  those 
activities  before  they  occur. 
DATE:  Written  comments  must  be 
submitted  by  February  27, 1989. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information  (CBI),  all 
comments  must  be  sent  in  triplicate  to: 
Document  Processing  Center  rrS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
L-lOO,  401  M  St.,  SW.,  Washington,  DC 
20460. 

Comments  should  include  the  docket 
control  number  OPTS-50569. 
Nonconfidential  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
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froB  8  mjB.  to  4  p.BU  Aloaday  Ihfongb 
Friday,  cxduduajg  legal  holid(iy,  in  Km. 
NE-G004  at  the  adtke8B:givea  above. 
For  further  ioformatioa  r^ganluxg  the 
submission  of  commenls  containing  CBI ' 
see  Unit  XII  of  this  preamble. 
RM  FURTHER  INf  ORMATION  COMTACT: 
Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  fTS-79&),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44.  401  M  St, 
SW.,  Washington,  DC  20460.  (20Z]  554- 
1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
piTjposed  Ttrie  describes  significant  new 
uses  and  recordkeeping  gequkeaenis  for 
certain  persons  who  intend  to 
manufacture,  intport.  or  process  ike 
chemical  substance:  Mixture  of  1,3- 
bencenediamine.  2(or  4)-iaet]iyl-4,fl(ar 
2.6)-bi*(niethyltiuo)-,  wtiicfa  wm  the 
snbtect  of  premanitfachire  notice  (PMN) 
P-a6-1322  and  a  TSCA  section  5(«) 
consent  order  issued  by  EPA.  EPA 
believes  that  this  substance  may  be 
hazardous  to  human  health  and  €iat  the 
uses  described  in  this  proposed  rule  may 
result  in  significant  human  exposure.  A 
requueiaent  to  notify  EPA  at  least  90 
days  before  commencing  significant  new 
uses  wotdd  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
uses  and.  if  necessary,  prohibit  or  limit 
those  activities  before  they  occur. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  S  hours  per  response,  including 
time  fat  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  "die  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  die  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401 M 
St.,  SW..  Washington.  DC  20480;  and  to 
the  Office  of  Information  and  Regidatory 
Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  ^omsoents  on  the  informatioQ 
collection  requireraente  contained  in  this 
proposal. 

1.  Authority 

Section  5(a)(2)  «f  TSCA  (15  U.S.C. 
2604(aK2))  authorizes  EPA  to  detenaine 
that  a  use  <ot  a  chemical  substsice  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevast  factors, 
including  those  listed  in  sectjiaa  5(a)(2)- 
Once  EPA  determines  that  a  use  otu 
chemical  substance  is  a  si^ficanl  oew 


use,  section  a(aUl)(Bi  «f  TSCA  requires 
persons  teeubn^  a  notice  te  EPA  at 
least  tBdays  befaic  dieymanafactMe, 
import,  or  process  the  sobstance  for  that 
use. 

Persons  subfect  to  die  find  SNUR 
would  comply  with  Ae  stone  notice 
requtrements  and  EPA  regQlalory 
procedures  as  submittacs  of  PMNs  aader 
section  5(aXlUA)  of  TSCA.  Id  partioalac, 
these  re^pareoients  inchide  the 
information  submissioB  nqairemeats  of 
secboQ  5  (b)  and  (d)(1).  (he  exemptions 
authorized  by  secton  5(h)  {1|,  (2),  (3^ 
and  (5),  and  the  R«idations  at  40  CFR 
Part  72a  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regalatory  ac^on 
under  section  5(e),  5(f^  6,  or  7  to  control 
the  activities  on  which  it  has  received  a 
SNUR  notice,  if  EPA  does  not  take 
action,  sectioa  5igi  of  TSCA  reqini>es  the 
EPA  to  expiaki  in  the  Federal 
Renter  its  reasons  Cor  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b].  The  regulations  that  intecpret 
section  12(b)  a|»pear  ai  40  CFR  Part  707. 

n.  Applicability  of  General  Itevisions 

hi  the  Federal  Relator  of  Sei>tember 
5. 1984  (49  FR  35011).  EPA  promalgated 
general  regidsfkay  provisioos  app^cable 
to  SNURs  (40  CFR  Part  721.  Subpart  A). 
In  the  Fedaial  Beglater  of  }uly  27, 1988 
(53  FR  28354),  EPA  promulgated 
amenckBents  to  the  general  provisions. 
The  general  provisiOBS  are  discussed  in 
the  two  documents  in  detail,  and 
interested  persons  should  refer  to  these 
documents  for  further  iniomiation.  ^A 
is  proposing  that  these  general 
provisions  apply  to  this  SNUR,  except  as 
discussed  in  this  preamble  and  as  set 
forth  in  proposed  {  721.557. 

m.  Summary  of  this  Proposed  Riile 

The  chemical  substance  which  is  the 
subject  of  this  proposed  SNUR  is 
identified  as  mixture  of  1,3- 
benzenediamine,  2(or  4)-metfayl-4.6(or 
2,6]-bis  (methykhio)-,  and  is  listed  as 
such  on  the  TSCA  inventory.  It  was  the 
subject  ot  PMN  P-66-1322. 0>A  is 
proposing  to  designate  the  following  as 
significaat  new  uses  of  the  substance: 
Use  other  that  for  industrial  uses;  any 
method  of  disposal  of  the  uncared 
ssbstoMse  other  than  by  incineratian: 
production  at  an  aggregate  voluaie  of 
the  substance  greater  than  that 
pennitted  the  PMN  submitter  under  the 
tenns  of  the  consent  order,  without 
performing  the  toxicity  testing  required 
in  that  order  and  maaofacturing, 
importing  or  processing  without 
establishiag  a  program  wheieby  (1) 


persons  who  may  be  exposed  dermelly 
to  die  siibstanoe  were  gloves,  eye 
protection,  and  protective  clothing,  and 
persons  who  may  be  exposed  by 
inhalation  wear  a  National  Institute  for 
Occupational  Safety  and  HealA 
approved.  Category  19C  air  supplied 
respirator,  (2)  potentially  exposed 
individBsIs  are  informed  of  the  possible 
hazards  and  required  protective 
equipment,  and  (3)  containers  of  the 
substance  wliich  may  be  distributed  in 
commerce  are  labeled. 

rV.  Backsronnd 

On  )uly  18, 1986,  EPA  received  a  PMN 
which  EPA  designated  as  P-88-1322. 
EPA  announced  receipt  of  the  PMN  in 
the  Federei  Register  oT  August  12, 1980 
(51  FR  28875).  The  PMN  submitter 
currently  intends  to  manufacture  the 
substance  for  use  as  a  chain  extender 
for  polyiu«diane  cast  molded  elastomer 
production,  polyurethane  reaction 
injection  molding  elastomers, 
polyurethane  foams,  polyurethane 
coatings,  adhesives,  polyiu%thane 
sealants,  polyurethane/epoxy  co- 
polymers, chemical  intermediate,  epoxy 
coating,  epoxy  composite  matrices,  or 
epoxy  tooling  resins. 

The  FMN  submitter  initially  claimed 
the  following  as  confidential  business 
information  (CBI):  chemical  idraUity, 
production  volume,  and  process 
information.  The  PMN  subaiitter 
withdrew  the  confidentiality  claim  for 
rhomir-al  identity  when  it  submitted  a 
Notice  of  Conmiencement  of 
Manufactiire  under  40  CFR  72ai02. 
Under  Section  14(a)(4)  of  TSCA.  EPA 
may  disclose  CBI  relevant  to  any 
proceeding.  "(Djisclosure  in  such  a 
proceeding  shall  be  made  in  such 
manner  as  to  preserve  confidentiahty  to 
the  extent  practicable  without  impairing 
the  proceeding."  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  the  remaining  confidentiality  claims 
as  to  justify  disclosure  of  CHI.  Therefore, 
EPA  has  decided  not  to  disclose  any  of 
the  CBI  at  this  time.  EPA  specifically 
requests  comment  on  this  approach  for 
this  SNUR  rulemaking.  For  purposes  of 
clarity,  the  substance  will  be  referred  to 
by  its  specific  name  and  PMN  munber. 

Based  upon  results  obtained  from 
bioassays  on  structurally  similar 
substances,  2,4-diaminotoluene  and  2,6- 
diaminotoluene.  EPA  believes  P-86-1322 
may  cause  cancer  and  Chronic  organ 
and  systemic  effects.  A  detailed 
discussion  of  these  concltmions  appears 
in  the  toxicity  support  document 
available  in  the  public  record  for  this 
rulemaking  (See  Unit  Xf).  During  review 
of  the  PMN,  EPA  concluded  that  the 
uncontrolled  manufacture,  import. 


processing,  distribution  in  commerce, 
use,  and  disposal  of  the  substance  may 
present  an  unreasonable  risk  of  injury  to 
human  health.  Therefore,  EPA  regulated 
the  substance  under  section  5(e)  of 
TSCA  pending  the  development  of 
information  sufficient  to  make  a 
reasoned  evaluation  of  the  health 
effects. 

EPA  concluded  that  the  use  of 
appropriate  protective  equipment  and 
disposal  methods  will  significanUy 
reduce  exposure  and  potential  risks  to 
human  health.  A  section  5(e)  consent 
order  requiring  the  use  of  appropriate 
controls  was  negotiated  widi  the  PMN 
submitter.  The  order  became  effective 
May  23, 1987.  The  terms  of  Uie  proposed 
SNUR  are  approximately  the  same  as 
those  of  the  consent  order. 

By  issuing  a  section  5(e)  consent  order 
that  allows  controlled  commercial 
production  of  the  substance,  EPA  has 
taken  a  regulatory  approach  which  is 
appreciably  less  bundensome  than  an 
order  prohibiting  manufacture  of  the 
substance  until  additional  data  are 
submitted.  At  the  same  time,  the  section 
5(e)  consent  order  protects  human 
health  by  requiring  precautionary 
controls  pending  the  development  of  the 
data  needed  for  a  reasoned  evaluation 
of  the  risks  associated  with  the 
substance. 

Section  5(e)  orders  apply  only  to  the 
PMN  submitter.  When  the  PMN 
submitter  began  commercial 
manufacture  of  the  substance  and 
submitted  a  Notice  of  Commencement  of 
Manufacture,  EPA  added  die  substance 
to  the  TSCA  Chemical  Substance 
Inventory  maintained  pursuant  to 
section  8{b)  of  TSCA.  When  a  substance 
is  listed  on  the  Inventory,  it  is  no  longer 
a  "new  chemical  substance"  for  which  a 
PMN  would  be  required  under  section 
5(a)(1)(A).  Thus,  other  persons  may 
manufacture,  import,  or  process  the 
substance  without  controls.  Therefore. 
EPA  is  proposing  to  designate  the  uses 
set  fordi  in  the  proposed  9  721.557(a)(2) 
as  significant  new  uses  so  the  EPA  can 
review  these  uses  before  they  occur. 

Through  a  SNUR,  EPA  would  ensure 
that  all  manufacturers,  importers,  and 
processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance  before  a 
significant  new  use  occurs  and,  if 
necessary,  take  action  to  ensure  that 
persons  will  not  be  exposed  to  levels  of 
the  substance  that  are  potentially 
hazardous. 


V.  DetetminatioB  of  Pn^iosed 
Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  P-86-1322,  EPA 
considered  relevant  information  about 
the  toxicity  of  the  substance,  likely 
exposures  associated  with  possible 
uses,  and  the  four  factors  listed  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  proposes  to 
designate  the  significant  new  uses  of  P- 
86-1322,  as  set  forth  in  proposed 
S  721.557(a)(2). 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  may  present 
an  unreasonable  risk  of  injury  to  humein 
health.  While  such  a  finding  is  not 
necessary  to  promulgate  a  SNUR.  It 
strongly  supports  a  determination  that 
the  uses  designated  in  this  proposed  rule 
would  be  significant  new  uses  of  the 
substance. 

VI.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
audiority  in  sections  5  and  8(a)  of  TSCA. 
that  in  addition  to  meeting  the 
requirements  in  §  721.17,  the  records 
described  in  proposed  S  721.557(b)(1)  be 
maintained  for  S  years  after  the  date  of 
their  creation  by  persons  who 
manufacture,  import,  or  process  P-86- 
1322. 

These  recordkeeping  requirements 
would  apply  to  all  manufactiu^rs, 
importers,  and  processors,  including 
small  manufacturers,  importers,  and 
processors,  because  the  small  business 
exemption  of  section  8(a)  of  TSCA  is  not 
applicable  when  the  chemical  substance 
which  is  the  subject  of  the  rule  also  is 
the  subject  of  a  section  5(e)  order. 

EPA  coilsidered  omitting  these 
specific  recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
difficult  without  them.  The  basis  for 
EPA's  recordkeeping  requirements  has 
been  set  forth  in  the  preambles  to 
previously  proposed  SNURs.  Persons 
interested  in  a  complete  discussion  of 
this  issue  should  read  the  proposed 
SNUR  for  P-83-370  published  in  the 
Federal  Register  of  January  13, 1984  (49 
FR  1753). 

VII.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified,  in  S  721.19,  general 
exemption  provisions  covering  SNUR 
reporting.  On  a  case-by-case  basis  EPA 
may  modify  these  provisions.  However, 


in  this  case,  EPA  is  proposing  that 
i  721.19  apply  in  its  entirety. 

Section  721.19(g)  of  die  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  reporting  when  they 
manufacture  (under  section  3(7)  of 
TSCA.  the  term  manufacture  includes 
import)  or  process  the  substance  solely 
for  export  and  label  the  substance  in 
accordance  with  section  12(a)(1)(B)  of 
TSCA.  While  EPA  is  concerned  about 
worker  exposure  during  manufacture 
and  processing  of  the  substance  for 
export  section  12(a)  of  TSCA  prohibits 
ElPA  from  requiring  re(>orting  of  such 
manufacture  or  processing  for  a 
significant  new  use  outside  the  United 
States.  However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see  {  721.7 
of  the  general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacturing  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting. 

The  term  "manufacture  solely  for 
export"  is  defined  in  S  720.3(s)  of  the 
PMN  rule;  an  amendment  clarifying  this 
definition  was  issued  on  April  22, 1986 
(51  FR  15906).  The  term  "process  solely 
for  export"  is  defined  in  $  721.3  of  the 
general  SNUR  provisions  in  a  similar 
fashion.  Thus,  persons  would  be  exempt 
fit)m  reporting  under  this  SNUR  if  they 
manufacture,  import,  or  process  the 
substance  soley  for  export  from  the 
United  States  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substance  in  the  United  States  except  in 
small  quantities  soley  for  research  and 
development;  (2)  processing  is  restricted 
to  sites  under  the  control  of  the 
manufacturer,  importer,  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured, 
imported,  or  processed  the  substance 
both  for  export  and  for  use  in  the  United 
States,  the  manufacturing,  importing,  or 
processing  activify  would  not  be  "solely 
for  export." 

Vin.  Applicability  of  Proposal  to  Uses 
Occuiring  Before  Promulgation  of  Final 
Rule 

When  determining  that  a  use  is  a 
significant  "new"  use,  EPA  intends  that 
the  use  not  be  currenUy  ongoing.  In  this 
case,  P-86-1322  has  just  undergone 
premanufacture  review.  The  notice 
submitter  has  sent  EPA  a  Notice  of 
Commencement  of  Manufacture  and  the 
substance  was  added  to  the  Inventory 
on  June  22, 1987.  The  section  5(e)  order 
prohibits  the  notice  submitter  from 
undertaking  the  activities  which  EPA  is 
proposing  be  designated  as  significant 
new  uses.  Therefore,  EPA  concluded 
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that  these  uses  are  not  presently 
ongoing.  However,  since  the  chemical 
substance  identified  in  this  proposed 
SNUR  has  been  added  to  the  Inventory, 
It  may  be  manufactured,  imported,  or 
processed  by  other  persons  for  a 
signiHcant  new  use  as  deHned  in  this 
proposal  before  promulgation  of  the 
rule. 

EPA  believes  that  the  intent  of  section 
5(a)(l)(B]  is  best  served  by  designating  a 
use  as  a  signiBcant  new  use  if  it  is  not 
ongoing  as  of  the  proposal  date  of  the 
SNUR  rather  than  as  of  the 
promulgation  of  the  final  rule.  If  uses 
begun  during  the  proposal  period  of  a 
SNUR  were  considered  ongoing,  any 
person  could  defeat  the  SNUR  by 
initiating  a  proposed  significant  new  use 
before  the  rule  became  final.  This  would 
make  it  extremely  difficult  for  EPA  to 
establish  SNUR  notice  requirements. 

Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of  P- 
86-1322  for  a  signiflcant  new  use 
between  proposal  and  promulgation  of 
this  proposed  rule  would  have  to  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expired. 

EPA  recognizes  that  this 
interpretation  of  TSCA  may  disrupt 
commercial  activities  of  persons  who 
begin  manufacture,  import,  or  processing 
of  the  substance  for  a  significant  new 
use  during  the  proposal  period. 
However,  this  proposal  constitutes 
notice  of  that  potential  disruption. 

EPA,  not  wishing  to  unnecessarily 
disrupt  the  commercial  activities  of 
persons  who  manufacture,  import,  or 
process  for  a  proposed  significant  new 
use  prior  to  promulgation  of  a  final 
SNUR,  promulgated  a  new  J  721.45(h)  on 
July  27. 1988  (53  FR  28354),  to  allow  for 
advance  SNUR  compliance  (i.e., 
compliance  prior  to  the  date  of 
promulgation). 

IX.  Determining  When  Use  Is 
Designated  in  this  Rule 

EPA  is  proposing  a  significant  new 
use  at  production  volumes  which  are 
confidential.  The  Agency  is  also 
proposing  that  these  production  volumes 
would  remain  confidential  in  the  final 
rule.  EPA  believes  it  is  appropriate  to 
keep  this  information  confidential  to 
protect  the  interest  of  the  original  notice 
submitter.  EPA  specifically  requests 
comments  on  this  issue. 

Therefore.  EPA  is  proposing  to  reveal 
the  production  volumes  described  in 
paragraph  (8)(2)(iv)  of  proposed 
§  721.557  only  to  a  manufacturer  or 
importer  who  has  shown  a  bona  fide 


intent  to  manufacture  or  import  the 
substance.  To  establish  a  bona  fide 
intent  the  person  must  submit  the 
information  required  under  proposed 
9  721.6(b)  (1)  through  (3).  EPA  will  make 
a  determination  as  to  whether  the 
person  has  established  a  bona  fide 
intent  to  manufacture  or  import  the 
substance.  If  the  person  has  established 
a  bona  fide  intent,  EPA  will  inform  the 
person  of  the  production  volumes  which 
would  constitute  a  significant  new  use. 

X.  Test  Data  and  Other  Information 

EPA  recognizes  that,  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  significant  new  use  notice. 
Rather,  persons  are  only  required  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable 
by  them.  However,  in  view  of  the 
potential  health  risks  that  may  be  posed 
by  a  significant  new  use  of  this 
substance,  EPA  suggests  potential  SNUR 
notice  submitters  consider  conducting 
tests  that  would  permit  a  reasoned 
evaluation  of  the  potential  risks  posed 
by  this  substance  when  utilized  for  an 
intended  use.  The  Agency  believes  that 
the  results  of  a  2-year  rodent  bioassay 
and  90-day  subchironic  study  would 
adequately  characterize  possible  cancer 
and  chronic  health  effects,  respectively, 
of  the  substance.  These  studies  may  not 
be  the  only  means  of  addressing  the 
potential  risks.  SNUR  notices  submitted 
for  significant  new  uses  without  such 
test  data  may  increase  the  likelihood 
that  EPA  will  take  action  under  section 
5(e). 

EPA  encourages  persons  to  consult 
with  the  Agency  before  selecting  a 
protocol  for  testing  the  substance.  As 
part  of  this  prenotice  consultation,  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  a  significant  new 
use  of  the  substance.  Test  data  should 
be  developed  according  to  TSCA  good 
laboratory  practice  standards  at  40  CFR 
Part  792.  Failure  to  do  so  may  lead  the 
Agency  to  find  such  data  to  be 
insufficient  to  evaluate  reasonably  the 
health  effects  of  the  substances. 

EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on  human 
exposure  that  will  result  from  the 
significant  new  uses.  In  addition,  EPA 
encourages  persons  to  submit 
information  on  potential  benefits  of  the 
substance  and  information  on  risks 
posed  by  the  substance  compared  to 
risks  posed  by  substitutes. 

Under  the  consent  order,  the  PMN 
submitter  is  required  to  submit  each 
study  at  least  12  weeks  before  it  reaches 
a  specified  production  volume  limit.  The 
order  contains  detailed  procedures  for 


dealing  with  situations  where  the 
resulting  data  are  invalid  or  equivocal, 
or  show  that  the  substance  will  present 
an  unreasonable  risk  of  injury  under  the 
exposure  limitations  in  the  order.  This 
proposed  SNUR  uses  the  same 
production  volume  limits  as  the  consent 
order;  those  production  volume  limits 
are  defined  as  a  significant  new  use. 

EPA  beUeves  it  is  likely  that  the  PMN 
submitter  will  conduct  the  2-year  rodent 
bioassay  and  90-day  subchronic  study 
before  reaching  the  production  volume 
limits  and  before  any  other  persons  who 
would  be  subject  to  this  SNUR  would 
reach  the  limits  in  the  SNUR. 
Accordingly,  before  beginning  to 
conduct  either  study  a  person  subject  to 
this  SNUR  should  contact  EPA  to 
determine  whether  the  required  study 
has  already  been  produced. 

EPA  is  also  considering  a  more 
detailed  description  of  the  significant 
new  use  that  would  incorporate  some  or 
all  of  the  procedures  reflected  in  the 
consent  order  for  dealing  with  invalid  or 
equivocal  data.  EPA  solicits  comments 
on  such  an  approach. 

XI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  manufacture, 
import,  distribution  in  commerce,  use, 
processing,  and/or  disposal  of  this 
chemical  substance.  EPA's  complete 
economic  analysis  is  available  in  the 
public  record. 

Xn.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  person  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  record. 

XIII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-^569).  The  record  includes  basic 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  The  premanufacture  notice. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 


Sv  The^  section  5(e>  consent  order. 

4.  The  economic  wialysts  of  the 
proposed  rule. 

5.  The  toxicology  support  document 

6.  The  engineering  support  document 

7.  The  exposure  support  document 
EPA  will  accept  additional  materials 

for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record. 

EPA  will  identify  the  complete 
rulemakmg  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  in  the  OTS  Public  Docket 
Office  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  OTS  Public  Docket  Office  is  located 
in  Rm.  NE-G004,  401  M  St.,  SW., 
Washington,  DC. 

XIV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  because  it  would  not  have  an 
effect  on  the  economy  of  $100  million  or 
more  and  it  would  not  have  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  total  annual  cost  of 
compliance  with  this  proposed  rule,  EPA 
believes  that  the  cost  would  be  low. 
EPA  believes  that  because  of  the  nature 
of  the  proposed  rule  and  the  substance 
involved,  there  would  be  few  significant 
new  use  notices  submitted.  Furdiermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(b).  EPA  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  cannot 
determine  whether  parties  affected  by 
this  proposed  rule  are  likely  to  be  small 
businesses.  However.  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  proposed  rule  would  not  be 
substantial  even  if  all  the  SNUR  notice 
submitters  were  small  firms. 


C.FapennoHcRadactionAat 

Ofcffl  has  approved  the  information 
collection  reqidrements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  nmnber  2070-0012  to  this 
proposed  rale.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  8  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
somt%s,  ga^ering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conmients  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  fmal  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subiects  in  40  CFR  Fart  721 

Chemicals,  Environmental  protection, 
Hazardous  substances,  Significant  new 
uses. 

Dated:  Decemlier  16, 1968. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator,  for  Pesticides 
and  Toxic  Substances. 

PART  721— {AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  a  new  S  721.557  to  read 
as  follows: 

S72t557    Mixture  of  1,3-3«fiz8n«dlamln«, 
2(or  4)-methyt-4,6<or  2,6H>la(methytthk>)-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance,  referred  to  by  its  PMN 
number  and  chemical  name,  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  {a)(2)  of  this  section:  P-86- 
1322.  Mixture  of  1,3-benzenediamine, 
2(or  4)-methyl-4,6{or  2,6)- 
bis(methylthio}-. 

(2)  The  significant  new  uses  are: 

(i)  Use  other  than  for  industrial  uses. 

(ii)  Any  method  of  disposal  of  the 
uncured  substance  other  than  by 
incineration. 


(iii>  Any  manner  or  medwd  of 
manufacturing,  importing,  or  processing 
without  establishing  a  program 
whereby: 

(A)  Any  person  who  may  be  exposed 
dermally  to  the  substance  wears: 

(7)  Gloves  which  have  been 
determined  to  be  impervious  to  the 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  This  determination  is  made 
either  by  testing  the  gloves  under  the 
conditions  of  exposure  or  by  evaluating 
the  specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  includes 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the 
substance  and  associated  chemical 
substances. 

[2)  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso. 

[3]  Chemical  safety  goggles  or 
equivalent  eye  [n'otection. 

(B)  Any  person  who  may  be  exposed 
to  the  substance  through  inhalation,  in 
addition  to  the  dermal  protective 
equipment  described  in  paragraph 
(a)(2)(iii)(A)  of  this  section,  wears  at  a 
minimum  a  Nabonal  Institute  for 
Occupational  Safety  and  Health 
approved  category  19C  air-supplied 
respirator.  Use  of  the  respirator  is 
according  to  29  CFR  1910.134  and  30 
CFR  Part  11  Subpart  J.  If  a  fiiU-face  type 
respirator  is  selected  and  worn,  the 
chemical  safety  g(^gles  requirement  in 
paragraph  (a)(2)(iii)(A)(J)  of  this  section 
is  waived. 

(C)  All  persons  who  may  be  exposed 
to  the  substance  are  informed,  in 
writing,  and  by  presenting  the 
information  as  part  of  a  training 
program  in  safety  meetings  at  which 
attendance  is  recorded,  by  means  of  the 
following  statement 

Warning:  Avoid  all  contact.  Chemicals 
similar  in  structure  to  (insert  appropriate 
name]  have  been  found  to  cause  chronic 
organ  and  systemic  effects  and  cancer  in 
laboratory  animals.  To  protect  yourself,  you 
must  wear  chemical  safety  goggles  or 
equivalent  eye  protection,  impervious  gloves, 
and  protective  clothing  while  handling  tiiis 
material.  In  addition,  you  must  wear  a 
respirator  if  there  is  potential  inhalation 
exposure. 

(D)  All  persons  that  receive  the  PMN 
substance  are  notified,  in  advance  of 
such  receipt,  by  means  of  a  Material 
Safety  Data  Sheet  (MSDS)  which 
includes,  at  a  minimum,  the  language 
specified  in  paragraph  (a)(2)(iii)(C)  of 
this  section,  and  specifies  the 
requirements  for  protective  equipment  in 
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paragraphs  (8](2)(iii]  (A)  and  (B)  of  this 
section. 

(E)  Each  container  of  the  substance,  or 
of  a  formulation  containing  the 
substance,  distributed  in  commerce  has 
affixed  to  it  a  label  which  includes  a 
Warning  Statement  which  consists,  at  a 
minimum,  of  the  language  speciHed  in 
paragraph  (a)(2)(iii)lC]  of  this  section. 
The  first  word  of  the  Warning  Statement 
is  capitalized,  and  the  type  size  for  the 
first  word  is  no  smaller  than  6-point  type 
for  a  lable  5  square  inches  or  less  in 
area,  10-point  type  for  a  label  above  5 
but  no  greater  than  10  square  inches  in 
area,  12-point  type  for  a  label  above  10 
but  no  greater  than  15  square  inches  in 
area,  14-point  type  for  a  label  above  15 
but  no  greater  than  30  square  inches  in 
area,  or  18-point  type  for  all  labels  over 
30  square  inches  in  area.  The  type  size 
of  the  remainder  of  the  Warning 
Statement  is  no  smaller  than  6-point 
type.  All  required  label  text  is  of 
sufTicient  prominence  and  is  placed  with 
such  conspicuousness  relative  to  other 
lable  text  and  graphic  material  to  ensure 
that  the  Warning  Statement  is  read  and 
imderstood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use. 

(iv)  Manufacturing  and  importing  the 
substance,  for  industrial  uses,  at  greater 
than  the  aggregate  volumes  allowed 
under  the  consent  order  issued  for 
Premanufacture  Notice  P-86-1322, 
effective  on  May  23, 1987,  without 
performing  the  toxicity  testing  required 
under  that  order. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section,  except  as  modified 
by  this  paragraph. 

(1)  Determining  whether  a  use  is  a 
significant  new  use.  (i)  A  person  who 
intends  to  manufacture  or  import  the 
substance  identified  in  paragraph  (a](l) 
of  this  section  may  submit  to  EPA  the 
information  required  under  1 721.6(b]. 

(ii)  EPA  will  review  this  information 
to  determine  whether  the  person  has  a 
bona  fide  intent  to  manufacture  or 
import  the  substance.  If  EPA  determines 
that  the  person  has  a  bona  fide  intent  to 
manufacture  or  import  the  substance, 
EPA  will  tell  the  person  the  speciHc 
production  volume  which  would 
constitute  a  signiHcant  new  use  under 
paragraph  (a)(2)(iv)  of  this  section. 

(iii)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture  or 
import  the  substance  of  specific 
production  volume  which  would 
constitute  a  signiHcant  new  use  under 
paragraph  (a)(2)(iv)  of  this  section  will 
not  be  considered  public  disclosure  of 
confidential  business  information  under 
section  14  of  the  Act. 


(2)  Recordkeeping.  In  addition  to  the 
requirements  of  S  721.17,  manufacturers, 
importers,  and  processors  must  maintain 
the  following  records  for  5  years  after 
the  date  they  are  created: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substance. 

(ii)  Names  of  persons  who  have 
attended  safety  meetings  in  accordance 
with  paragraph  (a)(2)(iii)(C)  of  this 
section,  the  dates  of  such  meetings,  and 
copies  of  any  written  information 
provided  in  accordance  with  paragraph 
(a)(2](iii)(C)  of  this  section. 

(iii)  Copies  of  any  MSDSs  used. 

(iv)  Names  and  addresses  of  all 
persons  to  whom  the  PMN  substance  is 
sold  or  transferred,  including  shipment 
destination  address  if  different,  the  date 
of  each  sale  or  transfer,  and  the  quantity 
of  substance  sold  or  transferred  on  such 
date. 

(v)  Copeis  of  any  labels  used. 

(vi)  Any  names  used  for  the  substance 
and  the  corresponding  dates  of  use. 

(vii)  Quantities  of  the  substance 
manufactured  or  imported,  with  the 
corresponding  dates  of  manufacture  or 
import. 

(viii)  Quantities  of  the  substance 
purchased  in  the  United  States  by 
processors  of  the  substance,  names  and 
addresses  of  suppliers,  and 
corresponding  dates  of  purchase. 

(ix)  Information  on  disposal  of  the 
substance,  including  dates  waste 
material  is  disposed  of,  location  of 
disposal  sites,  volume  of  disposed  solid 
material,  estimated  volume  of  any 
disposed  liquid  wastes  containing  the 
substance,  and  method  of  disposal. 

(Approved  by  the  O^ice  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 

[FR  Doc.  88-29775  Filed  12-27-8;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

42  CFR  Part  1001 

Medicare  and  Medicaid  Programs; 
Fraud  and  Abuse  OIG  Anti-Kickback 
Provisions 

aqency:  Office  of  the  Secretary,  Office 
of  Inspector  General  (OIC),  HHS. 
ACTION:  Withdrawal  of  proposed 
rulemaking. 

summary:  On  December  23, 1988,  the 
Secretary  published  a  notice  of 
proposed  rulemaking  designed  to 
implement  section  14  of  Pub.  L  100-93, 
the  Medicare  and  Medicaid  Patient 


Protection  Act  of  1988.  (See  53  FR  51856, 
December  23, 1988.)  Upon  further 
consideration,  the  Secretary  has  decided 
to  withdraw  the  proposed  rule  in  order 
to  consider  this  matter  further. 
DATE:  This  notice  of  withdrawal  is 
effective  today. 

ADDRESS:  For  further  information, 
contact:  Office  of  Inspector  General,  ' 
Department  of  Health  and  Human 
Services,  Attention:  Joel  Schaer  (202) 
472-5270,  Room  5550,  330  Independence 
Avenue  SW.,  Washington.  DC  20201. 

Dated:  December  23, 1988. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  88-30007  Filed  12-23-88:  3:33  p.m.] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  572 

[Docket  No.  88-26] 

Agreements  by  Ocean  Common 
Carriers  and  Ottier  Persons  Subject  to 
the  Shipping  Act  of  1984 

aqency:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
signiHcant  impact. 

summary:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  88-26 
(53  FR  49210,  December  16, 1988)  and 
found  that  its  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

date:  Petitions  for  review  are  due  10 
days  after  publication  in  the  Federal 
Register. 

address:  Petitions  for  review  (original 
and  15  copies]  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington.  DC  20573-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Office  of  Special 
Studies,  1100  L  Street,  NW.,  Washington, 
DC  20573-0001. 

supplementary  information:  Upon 
completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  Docket  No.  88-26 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969, 42  U.S.C.  4321  et  seq.. 
and  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 


In  Docket  No.  88-26,  the  Commission 
proposes  to  amend  the  definitions  of 
"Conference  agreement"  and  "Joint 
service/consortium  agreement"  in  its 
rules  governing  the  filing  of  agreements. 
These  amendments  are  intended  to  state 
more  clearly  the  class  of  agreements 
that  are  subject  to  the  mandatory 
provisions  requirements  of  section  5  of 
the  Shipping  Act  of  1984.  The 
amendments  would  codify  current 
Commission  policy  which  is  not  to 
require  mandatory  provisions  in  the 
case  of  strictly  voluntary  arrangements. 

This  Finding  of  No  Significant  Impact 
("FONSI")  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  uidess  a  petition  for 
review  is  filed  pursuant  to  46  CFR  504.6 
(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Ofiice  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission.  Washington,  DC 
'50573-0001,  telephone  (202)  523-5725. 

By  the  Commissioo. 
Joseph  C  Polking. 
Secretary. 

(FR  Doc  8»-29613  Filed  12-27-88;  8:45  am] 
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FEDERAL  COMMUNICA-HONS 
COMMISSION 

47  CFR  ParU  2  and  90 

[General  Docket  No.  SS-566;  FCC  88-402] 

Amendment  of  Parts  2  and  90  of  the 
Commission's  Rules  To  Provide  for 
Stolen  Vehicle  Recovery  Systems 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


summary:  The  FCC  proposes  to  amend 
Part  2  and  Part  90,  Subpart  B,  of  its  rules 
to  provide  for  stolen  vehicle  recovery 
systems.  Specifically  $  2.106,  Table  of 
Frequency  Allocations,  is  proposed  to 
be  amended  by  adding  footnote  US312 
to  allocate  the  frequency  173.075  MHz 
for  government  and  nongovernment  use 
for  stolen  vehicles  recovery  systems. 
Section  90.19  is  proposed  to  be  amended 
to  provide  the  necessary  service  rules 
for  such  systems.  The  objective  of  this 
action  is  to  provide  a  nationwide 
allocation  and  service  rules  for  stolen 
vehicle  recovery  systems. 
DATES:  Comments  must  be  submitted  on 
or  before  February  10, 1989,  and  reply 
comments  on  or  before  February  27, 
1989. 

address:  Federal  Communications 
Commission,  Washington.  DC  20554. 


FOR  FURTHBR  mFORMATION  CONTACT: 

Fred  Thomas,  Office  of  Engineering  and 
Technology,  Frequency  Allocation 
Branch,  Washington.  DC  20554.  (202) 
653-8112. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Proposed 
Rule  in  General  Docket  88-566,  FCC  88- 
402,  Adopted  December  12, 1988,  and 
Released  December  21, 1989. 

The  full  text  of  the  Commission's 
proposal  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  239], 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  proposal  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  Final  Rule 

1.  By  this  action  the  Commission 
proposes  to  modify  §  2.106  of  its  rules, 
the  Table  of  Frequency  Allocations,  by 
adding  footnote  US312.  Footnote  US312 
would  allocate  the  frequency  173.075 
MHz  for  stolen  vehicle  recovery 
systems.  Further,  the  Commission  is 
proposing  to  modify  S  90.19  of  its  rules 
to  provide  service  rules  for  these 
systems. 

2.  The  Commission  believes  the 
development  of  stolen  vehicle  recovery 
systems  will  be  of  great  benefit  to  law 
enforcement  agencies  and  to  the  public. 
Therefore,  we  believe  that  it  is  in  the 
public  interest  to  propose  an  allocation 
and  service  rules  to  accommodate  such 
operations.  We  wish  to  make  it  clear 
however,  that  we  are  proposing  to 
allocate  spectrum  for  a  specific  type  of 
service  and  not  for  a  particular 
manufacturer's  system  or  technology. 

3.  This  proceeding  suggests  a  proposal 
which  may  have  an  impact  on  small 
entities.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603, 
public  comment  is  requested  on  the 
initial  regulatory  flexibilify  analysis  set 
out  in  the  Commission's  complete 
decision. 

4.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
S  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 


6.  This  action  is  taken  pursuant  to  47 
U.S.C.  154(i).  303(c),  303(f).  303(g),  and 
303(r). 

List  of  Subjects 

47  CFR  Part  2 

Table  of  fi«quency  allocations. 
47  CFR  Part  90 

Police  radio  service. 
Federal  Communications  Commission. 
Willinn  F.  Catoo, 
Acting  Secretary. 

(FR  Doc.  88-29709  Filed  12-27-88:  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  88-541,  RM-6472] 

Radio  Broadcasting  Services;  Grinnell, 
lA 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Blair 
Broadcasting  Corporation  proposing  the 
substitution  of  Channel  294C2  for 
Channel  294A  at  GrinneU.  Iowa,  and  the 
modification  of  its  construction  permit 
for  Station  KICL-FM  to  specify 
operation  on  the  higher  powered 
channel.  Channel  294C2  can  be  allotted 
to  Grinnell  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.3  kilometers  northwest 
to  avoid  a  short-spacing  to  Station  KJJC, 
Channel  295C2,  Osceola,  Iowa,  and  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  41-50-15 
and  West  Longitude  92^3-50.  In 
accordance  with  1.420(g)  of  the 
Commission's  Rules,  competing 
expressions  of  interest  in  use  Channel 
294C2  at  Grinnell  will  not  be  accepted 
and  we  will  not  require  the  petitioner  to 
demonstrate  the  availabilify  of  an 
additional  equivalent  channel  for  use  by 
any  such  interested  parties. 
DATES:  Comments  must  be  filed  on  or 
before  February  2, 1989,  and  reply 
comments  on  or  before  February  17, 
1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lauren  A.  Colby,  Esq.,  Debra 
M.  Vaughn-Carrington.  Esq.,  10  E.  Fourth 
Street.  P.O.  Box  113.  Frederick, 
Maryland  21701  (Counsel  to  petitioner). 
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FOR  FURTHEII  mFOiOMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-541,  adopted  November  10, 1988.  and 
released  December  13, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coimnunicationa  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  asd  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc  88-29714  Filed  12-27-88:  ft45  am] 
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47  CFR  Part  73 

[MM  Dockat  No.  M-S4S,  RM-«45ai 

Radio  Broadcasting  Services;  EHco,  NV 

AOENCY:  Federal  Communications 

Commission. 

ACnOK  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Elko 
Broadcasting,  Inc.,  proposing  the 
substitution  of  Channel  229C2  for 
Channel  228A  at  Elko,  Nevada,  and  the 
modification  of  its  license  for  Station 
KLKO  to  specify  the  higher  powered 
channel.  Channel  229C2  can  be  allotted 
to  Elko  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  transmitter  site  specified  in 
Station  KUCO's  license.  The  coordinates 


for  this  allotment  are  North  Latitude  40- 
50-37  and  West  Longitude  115-44-58.  In 
accordance  with  §  1.420(g)  of  the  Rules, 
we  shall  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
229C2  at  Elko  or  require  the  petitioner  to 
demonstrate  the  availabiUty  of  an 
additional  equivalent  channel  for  use  by 
such  parties. 

DATES:  Conmients  must  be  filed  on  or 
before  February  2, 1989  and  reply 
comments  on  or  before  February  17. 
1989. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  D.  Ray  Gardner,  President, 
Elko  Broadcasting.  Inc..  1800  Idaho 
Street,  Elko,  Nevada  89801  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-«530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-545,  adopted  November  10, 1988,  and 
released  December  13, 196a  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  die  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commiasion. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Bales  Division, 

Mass  Media  Bureau. 

[FR  Doc.  8&-29n2  Filed  12-27-86;  8»«S  am) 
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47  CFR  Part  73 

(MM  Docket  No.  88-543.  RM-64571 

Radio  Broadcasting  Services;  El 
NY 


agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Russell  P. 
Kinsley  proposing  the  allotment  of 
Channel  267A  to  Essex,  New  York,  as  its 
first  local  FM  service.  Petitioner  is 
requested  to  provide  information 
concerning  Essex  so  that  the 
Commission  my  determine  that  it  is  a 
community  for  allotment  purposes  since 
it  is  not  listed  in  the  1980  U.S.  Census 
and  we  are  informed  that  it  is 
incorporated.  Channel  267A  can  be 
allotted  to  Essex  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  44-18-30 
and  West  Longitude  73-21-24.  Canadian 
concurrence  is  required  since  Essex  is 
located  within  320  kilometer  (200  milesi 
of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  February  2. 1989,  and  reply 
comments  on  or  before  February  17, 
1989. 

addresses:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Russel  P.  Kinsley,  PX).  Box 
301,  Winooski,  Vermont  05404 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-543,  adopted  November  10, 1988.  and 
released  December  13, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  Making  is  Issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-29710  Filed  12-27-88;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  Na  8S-544,  RM-e4S7] 

Radio  Broadcasting  Services; 
Shadyside,  OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Arthur  V. 
Belendiuk.  d/b/a  Shadyside  Wireless, 
seeking  the  substitution  of  Channel 
239B1  for  Channel  239A  at  Shadyside. 
Ohio,  and  the  modification  of  its 
consbniction  permit  to  specify  the  higher 
powered  channel.  Channel  239B1  can  be 
allocated  to  Shadyside  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.0  kilometers  (4.4 
miles)  north  to  accommodate 
petitioner's  desired  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  40-02-00  and  West  Longitude 
80-45-45.  Canadian  concurrence  is 
required  since  Shadyside  is  located 
witiiin  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border.  In  accordance 
with  section  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  239B1  at  Shadyside  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  eqivalent 
channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  February  2, 1989,  and  reply 
comments  on  or  before  February  17, 
1989. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 


as  follows:  Arthur  V.  Belendiuk. 

Smithwick  ft  Belendiuk.  P.C.  2033  M 

Stieet.  NW..  Suite  207,  Washington.  DC 

20036  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATKNI:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-544.  adopted  November  10. 1988,  and 
released  December  13, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  frtim  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Sti«et.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminar. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-29711  FUed  12-27-88;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  Na  88-542.  RM-6462] 

Radio  Broadcasting  Services; 
LeiMnon,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Spotlight 
Media  Corporation  proposing  the 
substitution  of  Channel  279C  for 
Channel  279C1  at  Lebanon.  Oregon,  and 
the  modification  of  its  license  for  Station 
KIQY  to  specify  the  higher  powered 
channel  Channel  279C  can  be  allotted 


to  Lebanon  in  compliance  widi  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.5  kilometers  (3.4  miles) 
southwest  to  accommodate  petitioner's 
desired  fransmitter  site.  The  coordinates 
for  this  allotment  are  North  Latitude  44- 
30-17  and  West  Longitiide  122-57-30.  In 
accordance  with  section  1.420(g)  of  the 
Commission's  Rules,  the  license  of 
Station  KIQY  can  be  modified  without 
accepting  competing  expressions  of 
interest  in  use  of  Channel  279C  at 
Lebanon  and  without  requiring  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  such  other  interested 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  February  2. 1989,  and  reply 
comments  on  or  before  February  17, 
1989. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  considtant 
as  follows:  Barry  D.  Wood,  Esq.,  Ronald 
D.  Mames,  Esq.,  Jones,  Waldo,  Holbrook 
ft  McDonough,  P.C,  1001  22nd  Stteel 
NW.,  Suite  350.  Washington,  DC  20037 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  18  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-542,  adopted  November  10, 1988,  and 
released  December  13, 198a  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fix)m  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi>om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 


52452         F«taral  Sagiator  /  Vd.  S3.  Na  248  /  WeAieaday.  Deoenfcer  28.  1988  /  Proposed  Rides 


list  of  SubjecU  in  47  CFR  Pad  73 

Radio  broadcasting. 

Federal  Communicationi  Commission. 

Steve  KamiiMtr. 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  68-29713  Filed  12-27-88;  8:45  am] 

8IUJN0  CODE  C7»-0VII 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WUdllfa  Servica 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Finding  on 
Petition  To  Reclassify  Chimpanzee 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding. 

summary:  llie  Service  announces  a  12- 
month  finding  on  a  petition  to  reclassify 
the  chimpanzee  from  threatened  to 
endangered.  The  requested  action  has 
been  found  to  be  warranted. 
DATES:  The  finding  announced  herein 
was  made  on  November  23, 1988. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority, 
Mail  Stop:  527,  Matomic  Building,  U.S. 
Fish  and  Wildlife  Service.  Washington, 
DC  20240.  The  petition,  finding, 
supporting  data,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  from  8:00  a.m.  to  4KX)  p.m., 
Monday  through  Friday,  in  Room  537, 
1717  H  Street,  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  W.  Dane  at  the  above 
address  (202-653-5948  or  FTS  853-5948). 
SUPPLEMENTARY  INFORMATION:  Section 

4(b)(3)  of  the  Endangered  Species  Act, 
as  amended  in  1982,  requires  that, 
within  12  months  of  receipt  of  a  petition 
to  add  a  species  to,  or  remove  a  species 
from,  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants,  a 
finding  be  made  as  to  whether  the 
requested  action  is  warranted,  not 


warranted,  or  warranted  but  precluded 
by  other  listing  activity.  If  the  finding  is 
that  the  action  is  warranted,  section 
4(b)(3)  also  requires  prompt  publication 
in  the  Federal  Regiater  of  a  proposed 
regulation  to  implement  such  action.  The 
Service  now  announces  a  12-month 
finding  on  a  November  4, 1987  petition. 

The  petition  was  submitted  jointly  by 
the  Humane  Society  of  the  United 
States,  the  World  Wildlife  Fund,  and  the 
)ane  Goodall  Institute.  It  is  dated 
November  4, 1987,  and  was  received  by 
the  Fish  and  Wildlife  Service  (Service) 
on  that  same  date.  It  requests  that  the 
classification  of  the  chimpanzee  [Pan 
troglodytes)  on  the  List  of  Endangered 
and  Threatened  Wildlife  be  changed 
from  threatened  to  endangered.  On 
February  4, 1988.  the  Service  made 
finding  tiiat  the  petition  had  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 
On  March  23, 1988  (56  PR  9480),  &e 
Service  published  this  finding  and 
announced  a  status  review  of  the 
chimpanzee.  The  comment  period  for  the 
review  ended  on  July  21, 1988. 

The  petition  was  accompanied  by  a 
detailed  report  from  the  Conmiittee  for 
the  Conservation  and  Care  of 
Chimpanzees.  The  petition  and  report, 
along  with  other  data  available  to  the 
Service,  and  information  provided  by 
many  substantive  comments  received 
during  the  review  period,  indicate  that 
chimpanzee  nimibers  have  declined 
drastically  in  the  wild.  Problems  include 
massive  habitat  destruction,  excessive 
hunting  and  capture  by  people,  and  lack 
of  effective  national  and  international 
controls.  Furthermore,  the  Committee  for 
Conservation  and  Care  of  Chimpanzees 
states  that  fragmentation  of  the 
populations  and  associated  vulnerability 
to  disease  may  pose  the  greatest  of  all 
threats.  The  chimpanzee  has  been 
extirpated  in  5  of  the  25  countries  where 
it  formerly  occurred,  reduced  to  fewer 
than  1,000  individuals  in  10  others  and 
to  fewer  than  5.000  in  6  others,  and  has 
populations  exceeding  10,000  in  2 
countries.  It  has  been  considered  most 
secure  in  Gabon,  but  a  serious  decline 


has  recently  been  projected  In  that 
nation. 

The  petition  and  subsequent 
supporting  comments  dealt  primarily 
with  status  in  the  wild  and  not  with 
viability  of  captive  populations. 
Pursuant  to  the  current  threatened 
classification,  there  is  a  special 
regulation  exempting  captive 
chimpanzees  in  the  United  States  from 
the  general  prohibitions  of  the 
Endangered  Species  Act  This 
exemption  may  encourage  propagation. 
There  is  a  National  Chimpanzee 
Management  Plan  for  the  purpose  of 
optimizing  breeding  and  maintaining 
these  breeding  populations  and  it  is 
currently  reported  to  be  working  well. 
To  the  extent  that  self-sustaining 
captive  populations  provide  surplus 
animals,  these  populations  may  reduce 
the  incentive  to  remove  animals  from 
the  wild. 

The  Service  has  reviewed  the  petition, 
other  available  data,  and  all  comments 
received,  and  finds  that  the  requested 
action  is  warranted  with  respect  to 
chimpanzees  in  the  wild.  A  proposed 
rule  to  implement  this  measure  will  be 
published  prompUy. 

Authors 

Drs.  Charles  W.  Dane  and  Ronald  M. 
Nowak,  Office  of  Scientific  Authority. 
U.S.  Fish  and  Wildlife  Service. 
Washington,  DC  20240  (202-653-5948  or 
FTS  653-5948). 

Authority:  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C  1531  et  seq.;  Pub.  L 
93-205,  87  Staf.  884;  Pub.  L  94-359,  90  Stat 
911;  Pub.  I-  95-632.  92  Stat.  3751;  Pub.  L  96- 
159.  93  Stat.  1225;  Pub.  L  97-304.  96  Stat 
1411):  Pub.  L  99-625. 100  Stat  3500  (1986). 
unless  otherwise  noted. 

list  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agricultiu^). 

Dated:  December  19, 1988. 
Becky  Norton  Dunlop, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  88-29749  Filed  12-27-88;  8i46  am| 
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T»i»  section  ot  ttie  FHTERAL  REGISTER 
contains  doouments  other  than  rules  or 
proposed  rules  that  aw  apphcaUe  to  the 
public.  Notices  of  tteamgs  and 
investigations,  comroitlee  meetings,  agency 
decisions  and  rulioQs.  delegations  of 
auttKxtty.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  tfws  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intent  To  Pr*|»ar«  an  EnviroomMital 
Impact  StataoMRt  <EI8)  Partaininf  to 
OH  and  Gaa  Uasing  and  th«  Fadoral 
Onehora  Oil  and  Gas  Laaaing  Reform 
Act  of  1987;  Pike  and  San  laalMl 
National  Forests,  Comanche  and 
Cimarron  National  Grasslands;  CO  and 
KS 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

The  Forest  Service.  Department  of 
Agriculture,  will  prepare  an 
Environmental  Impact  Statement  to 
analyze  and  disclose  the  expected 
environmental  impacts,  including 
possible  cumulative  effects,  whc^ 
consenting  or  not  consenting  to  issuance 
of  oil  and  gas  leases  on  the  Pike  and  San 
Isabel  National  Forests  and  Comanche 
and  Cimarron  National  Grasslands. 

The  scope  of  the  environmental 
analysis  will:  Identify  areas  where  the 
Forest  Service  will  consent  or  deny 
consent  to  issuance  of  oil  and  gas  leases 
on  National  Forest  System  lands  within 
the  Pike  and  San  Isabel  National  Forests 
(Colorado),  the  Comanche  National 
Grassland  (Colorado)  and  the  Cimarron 
National  Grassland  (Kansas);  determine 
site-specific  and  cumulative  effects 
resulting  from  leasing  decisions; 
determine  stipulations  necessary  to 
protect  surface  resources;  and,  satisfy 
requirements  erf  the  Federal  Onshore  Oil 
and  Gas  Leasing  Refoitn  Act  of  1987. 

A  range  of  alternatives,  including  no 
action,  will  be  examined  to  deal  with 
the  significant  issues  developed  during 
the  scoping  process. 

The  agency  invites  written  comments 
and  suggestions  on  this  action.  In 
addition,  the  agency  will  seek  public 
involvement  and  will  inform  interested 
and  affected  parties  of  how  they  may 
participate  and  contribute  to  the  final 
decision  by  commenting  on  the  Draft 


Environmental  Impact  Statement  (DEIS). 
The  DEIS  is  expected  to  be  ffled  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  July  31, 1989.  At  diat  time 
EPA  will  publish  a  notice  of  availability 
of  tiie  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  wiD  be  45 
days  from  when  the  EPA  notice  of 
availability  appears  in  the  Federal 
Register. 

address:  Submit  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  Jack  Weissling,  Forest  Supervisor, 
Vike  and  San  Isabel  Nationad  Forests, 
1926  Valley  Drive.  Pueblo,  CO  810G6. 
FOR  FURTHCR  INFORMATION  CONTACT: 

Direct  comments  on  the  proposed  action 
and  the  envirorunental  impact  statement 
should  be  made  to  Dan  Bishop,  Forest 
Engineer  and  Minerals  Staff  Officer. 
Pike  and  San  Isabel  National  Forests, 
1920  Valley  Drive,  Pueblo,  CO  81006 
((719)  545-8737). 

The  Forest  Supervisor.  Pike  and  San 
Isabel  National  Forests,  Comanche  and 
Cimarron  National  Grasslands,  is  the 
responsible  official. 
Charles  A  Knight. 
Acting  Forest  Supervisor. 
(FR  Doc.  88-29730  Filed  12-27-fl8;  8:45  am) 

BtlXma  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  t>y  ttte 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of- the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  International  Trade 
Administration. 

Title:  Request  for  Duty-Free  Entry  of 
Scientific  Instrument  or  Apparatus. 

Form  Numbers:  Agency — ITA-338P; 
OMB— 0625-0037. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  150  respondents;  600  reporting 
hours. 

A  verage  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  Commerce  and 
Treasury  are  required  to  determine 
whether  institutions  importing  scientific 
instruments  are  entitled  to  duty-free 
treatment  under  the  Florence 
Agreement  which  is  the  case  if  the 


applicant  is  a  oonprafil  institution 
established  for  scientific  or  educational 
purposes;  the  instrument  is  «  scioitific 
instrument  in  one  of  the  tariff  categories 
listed  by  the  law  (Public  Law  89-651); 
and  there  is  not  an  equivalent 
instnunent  being  manufactuied  in  the 
United  States.  Tlie  information  on  Form 
ITA-338P  enables  (1)  Treasury  to 
determine  whether  the  statutory 
eligibility  requirements  for  the 
institution  and  the  instrument  are 
fulfilled,  and  (2)  Commerce  to  make  a 
comparison  and  finding  as  to  the 
scientific  equivalency  of  comparable 
instruments  being  manufactured  in  the 
United  States. 

Affected  Public:  State  or  local 
governments;  Federal  agencies  or 
employees;  non-profit  institutions. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  b«tefit. 

OMB  Desk  Officer.  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  December  21. 1988. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-29724  Filed  12-27-88;  8:45  am] 
BNXINQCOOE  SSIO-CW-M 


Agency  Form  Under  Review  t>y  ttie 
Office  of  Management  and  Budg^ 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Application  for  President's  "E" 
and  "E  Star."  Awards  for  Export 
Expansion. 

Form  Numbers:  Agency — n'A-725P; 
OMB— 0625-0065. 
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Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  75  respondents;  1,500 
reporting  hours. 

A  verage  Hours  Per  Response:  20 
hours. 

Needs  and  Uses:  The  President's  "E" 
Award  was  created  to  afford  suitable 
recognition  to  persons,  firms,  or 
organizations  which  contribute 
signincantly  in  the  effort  to  increase 
United  States  exports.  The  President's 
"E  Star"  Award  a^ords  continuing 
recognition  of  noteworthy  export 
promotion  efforts.  The  application  form 
is  the  vehicle  designed  to  determine 
eligibility  for  the  award  within 
established  criteria. 

Affected  Public:  State  or  local 
governments;  farms;  businesses  or  other 
for-profit  organizations;  non-profit 
institutions;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  Decemljer  21. 198a 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[PR  Doc.  88-29725  Filed  12-27-68;  8:45  ami 
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Agency  Infonnatlon  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  submited  to  OMB  for  clearance 
the  following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Consumption  (Usage)  of 
Industrial  Diamond  Stones  in  1987. 

Form  Numbers:  Agency — BXA  992; 
OMB— N/A. 

Type  of  Request  New  Collection. 

Burden:  370  respondents;  248/ 
reporting/recordkeeping  hours.  Average 
hours  per  respondent  is  1  hour. 


Needs  and  Uses:  Under  its  Defense 
Production  Act  authority,  DOC  conducts 
on  a  triennial  basis  a  survey  on 
Industrial  Diamond  Stones.  This 
information  is  needed  to  support  the 
acquisition  and  disposal  programs  of  the 
National  Defense  Stockpile  of  Strategic 
Materials.  If  the  information  were  not 
collected,  the  Stockpile  might  dispose  of 
diamonds  which  are  still  used  for 
national  defense  applications. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  Triennially. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14Ui  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Fracine  Picoult  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  December  21. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[PR  Doc.  88-29726  Filed  12-27-88;  8:45  am) 
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Agency  information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Format  for  Petition  Requesting 
Relief  Under  U.S.  Countervailing  Duty 
Law. 

Form  Numbers:  Agency— IT A-SeeP; 
OMB— 0625-0148. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  44  respondents;  1,760 
reporting  hours. 

Average  Hours  Per  Response:  40 
hours. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  is  required 
to  conduct  countervailing  duty  (CVD) 
investigations  when  acceptable  petitions 
are  received  bom  an  interested  party. 
The  purpose  of  a  CVD  investigation  is  to 
determine  whether  a  foreign  government 


is  providing  subsidies  to  a  particular 
industry  under  investigation  which 
provide  the  company(ie8)  producing  and 
exporting  that  item  to  the  United  States 
an  unfair  advantage  over  U.S.  producers 
for  sales  in  the  U.S.  market.  The  petition 
provides  information  about  the  imported 
product  which  is  allegedly  subsidized,  a 
description  of  the  alleged  subsidies  on 
the  imported  merchandise,  and  the 
extent  to  which  the  domestic  industry  is 
being  injured  by  the  imported  product. 

Affected  Public:  Businesses  or  other 
for  non-profit  institutions;  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  December  21. 198a 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-29727  Filed  12-27-88;  a-45  am) 
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Foreign-Trade  Zones  Board 

[Order  Na  393] 

Resolution  and  Order  Approving  tt>e 
Application  of  tlie  Indiana  Port 
Commission  for  a  Foreign-Trade  Zone 
in  Bums  Hart>or,  IN,  and  a  Subzone  for 
Caterpillar  In  Lafayette,  IN 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

ResolutioD  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of  . 
the  Indiana  Port  Commission,  an  Indiana 
public  corporatioa  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  October 
17. 1986,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 


general-purpose  foriegn-trade  zone  in  Bums 
Harbor.  Indiana,  adjacent  to  the  Chicago 
Customs  port  of  entry,  and  a  special-purpose 
subzone  for  the  engine  manufacturing  plant  of 
Caterpillar  Tractor  Company  in  Lafayette. 
Indiana,  the  Board  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act. 
as  amended,  and  the  Board's  regulations  are 
satisfied,  ani  that  ttie  proposal  is  in  the 
public  interest,  approves  the  application. 
As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  rone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  eone.  The  Secretary  of 
Commeroe.  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  to  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  and 
Subzone  in  Bums  Harbor  and  Lafayette, 
IN 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Indiana  Port 
Commission  (the  Grantee),  has  made 
application  (filed  October  17, 1986,  FTZ 
Docket  32-86.  51  FR  39772)  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
Bums  Harbor,  Indiana,  adjacent  to  the 
Chicago  Customs  port  of  entry,  and  a 
special-purpose  subzone  for  the  engine 
manufacturing  plant  of  Caterpillar 
Tractor  Company  in  Lafayette.  Indiana; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard:  and. 

Whereas,  the  Board  lias  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 


satisfied  and  that  the  proposal  is  in  the 
public  interest 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  mainfaining 
a  foreign-trade  zone  and  subzone. 
designated  on  the  records  of  the  Board 
as  Zone  No.  152  and  Subzone  No.  152A. 
at  the  locations  mentioned  .above  and 
more  particularly  described  on  the  maps 
and  drawings  accompanying  the 
application  in  Exhibits  IX  and  X.  subject 
to  the  provisions,  conditions,  and 
restrictions  of  the  Act  and  the 
regulations  issued  thereunder,  to  the 
same  extent  as  though  the  same  were 
fully  set  forth  herein,  and  also  to  the 
following  express  conditions  and 
hmitations: 

Operation  of  the  foreign-trade  zone 
and  subzone  shall  be  commenced  by  the 
Grantee  within  a  reasonable  time  £rom 
the  date  of  issuance  of  the  grant  and 
prior  thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  federal,  slate, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
imrestricted  access  to  and  throughout 
the  foreign-trade  zone  and  subzone  sites 
in  the  performance  of  their  official 
dufies. 

The  grant  does  not  include  authority 
for  manufacturing  within  the  general- 
purpose  zone,  and  the  Grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operations  within  the  general-purpose 
zone,  and  any  new  manufacturing 
within  the  subzone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occ£isioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC,  this  9th  day  of 
December.  1988,  pursuant  to  Order  of 
the  Board. 


Foreign-Trade  Zones  Board. 
C  Wmiam  Verity, 
Chairman  and  Executive  Officer. 

Attest: 
)ohn  ).  Da  Ponte,  )r.. 
Executive  Secretary. 
PR  Doc.  88-29812  Filed  12-27-88: 8:45  am] 
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[Order  Na  406] 

Resolution  arKi  Order  Approving  ttte 
Application  of  the  Lake  Ctiarles  Harbor 
and  Terminal  District  for  a  Subzone  at 
ttie  Conoco,  inc..  Refinery  in  Calcasieu 
Parish,  LA 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  US.C.  81a-61u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
Lake  Charles  Harbor  a  Terminal  District 
grantee  of  FTZ  87,  filed  with  the  Forei^i- 
Trade  Zones  Board  (the  Board)  on  |une  17, 
1986.  requesting  special-purpose  sabeone 
status  for  the  crude  oil  refinery  of  Conoco. 
Inc.,  located  in  Calcasiea  Parish.  Louisiaoa. 
adjacent  to  the  Lake  Charles  Customs  port  of 
entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act 
as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  Interest  if  approval  ia 
subject  to  certain  conditions,  approves  the 
application  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  used  as  fuel  for  the 
refinery  shall  be  dutiable. 

2.  Conoco  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other  foreign 
merchandise  admitted  to  the  subzone. 

3.  "ne  U.S.  Customs  Service  shall  inform 
the  Foreign-Trade  Zones  Board  on  or  before 
July  1. 1991.  that  a  satisfactory  control  system 
has  been  implemented  so  that  ibe  revenue 
can  be  fully  protected;  otherwise,  the 
authority  under  this  grant  shall  expire  on  that 
date. 

The  Secretary  of  .Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Estabiisfa  a 
Foreign-Trade  Subzone  at  the  Conoco, 
Inc^  Refinery  in  Calcasieu  Parish.  LA 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  tite  establishement, 
operation,  and  maintenance  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
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United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized 
and  empowered  to  grant  to  corporations 
the  privilege  of  establishing,  operating, 
and  maintaining  foreign-trade  zones  in 
or  adjacent  to  ports  of  entry  under  the 
jurisdiction  of  the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result: 

Whereas,  the  Lake  Charles  Harbor 
and  Terminal  District,  grantee  of 
Foreign-Trade  Zone  No.  87.  has  made 
application  (filed  June  17. 1986.  FTZ 
Docket  21-86,  51  FR  24188]  in  due  and 
proper  form  to  the  Board  for  authority  to 
estabhsh  a  special-piu^pose  subzone  at 
the  crude  oil  reHnery  at  Conoco,  Inc. 
(Conoco),  located  in  Calcasieu  Parish, 
Louisiana; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard; 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  and  that 
the  proposal  would  be  in  the  public 
interest  if  approval  is  given  subject  to 
the  conditions  in  the  resolution 
accompanying  this  action; 

Now.  therefore,  in  accordance  with 
the  application  filed  June  17, 1966,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Conoco  reHnery,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  No.  87 A,  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  regulations,  and  those  stated  in  the 
resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
Federal,  State,  and  municipal 
authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  an  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  hability  for 
injury  or  damage  to  the  person  or 


property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC.  this  16th  day  of 
December,  1988.  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 
)an  W.  Marat, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates. 

Attest: 
|ohn ).  Da  Ponts,  |r.. 
Executive  Secretary. 

[FR  Doc.  88-29813  Filed  12-27-88;  8:45  am) 
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[Or(terNo.401] 

Resolution  and  Oittor  Approving  ttM 
Application  of  ttM  County  of  Monroe, 
NY,  for  a  Special-Purpose  Subzone  for 
Kodatc  In  ttM  Rocfwster,  NY,  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign  Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  County  of  Monroe,  New  York,  grantee  of 
FTZ  141.  filed  with  the  Foreign-Trade  Zones 
Board  (the  Board)  on  Octol>er  19, 1987, 
requesting  special-purpose  subzone  status  for 
the  manufacturing  and  distribution  facilities 
(8  sites)  of  the  Eastman  Kodak  Company  in 
the  Rochester,  New  York,  area,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  would  be  satisfied,  and 
that  the  proposal  would  be  in  the  public 
interest  if  approval  is  subject  to  the  condition 
that  Kodak  shall  provide  the  FTZ  Board  and 
the  District  Director  of  Customs  annually 
with  a  list  of  merchandise  admitted  to  the 
zone  in  non-privileged  status  for 
manufacturing,  and  the  resulting  products, 
which  merchandise  had  not  been  specifically 


mentioned  in  the  application,  approves  the 
application,  subject  to  the  foregoing 
condition. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  at  the  Kodak 
Plant  in  the  Rochester.  NY,  Area 

Whereas,  by  an  act  of  Congress 
approved  June  18. 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
conunerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  County  of  Monroe.  New 
York,  grantee  of  Foreign-Trade  Zone  No. 
141.  has  made  application  (Bled  Octol>er 
19. 1987.  FTZ  Docket  23-87.  52  FR  41600. 
and  amended  on  May  9, 1988],  in  due 
and  proper  form  to  the  Board  for 
authori^  to  establish  a  special-purpose 
subzone  at  the  manufacturing  and 
distribution  facilities  of  the  Eastman 
Kodak  Company  in  the  Rochester.  New 
York,  area  (Monroe,  Ontario,  and 
Wayne  Counties); 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard; 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  provided 
that  approval  is  subject  to  the  condition 
in  the  accompanyingjxsolution; 

Now,  therefore,  in  accordance  with 
the  application  filed  October  19. 1987, 
and  amended  on  May  9, 1988,  the  Board 
hereby  authorizes  the  establishment  of  a 
subzone  at  the  Rochester,  New  York, 
area  facilities  of  Eastman  Kodak 
Company,  designated  on  the  records  of 
the  Board  as  Foreign-Trade  Subzone  No. 
141A  at  the  location  mentioned  above 
and  more  particularly  described  on  the 
maps  and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  regulations,  and  to  the 
condition  in  the  resolution 


accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
conunenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  imrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone.  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  DC.  this  16th  day  of 
December.  1988.  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 
luW.Maras. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee^ 
AUemates.  •■        • 

Attest  '■  .  ■       - 

)<ildij.  D)tPoate.)r„  '- 

Executive  Secretary.  ""  ^ 

(FR  Doc  88-29614  Piled  12-27-68;  6:45  am] 
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[Order  Nou  407] 

Resolution  and  Order  Approving  ttie 
Application  of  tha  Port  of  Corpus 
Christ!  Authority  for  a  Sutnona  at  tha 
ChampHn  Refining  Co.  Refinery  in 
Nueces  County,  TX 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Orden    - 


The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Port  of  Corpus  Christi  Authority,  Grantee 
of  FTZ  12Z  file  with  the  Foreign-Trade  Zones 
Board  (the  Board  on  August  18, 1986, 
requesting  special-purpose  subzone  status  for 
the  crude  oil  refinery  of  Champlin  Petroleum 
Company,  now  by  change  of  name  Champlin 
Refining  Company,  located  in  Nueces  County, 
Texas,  adjacent  to  the  Corpus  Christi 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest  if  approval  is 
subject  to  certain  conditions,  approves  the 
application  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  used  as  fuel  for  the 
refinery  shall  be  dutiable. 

2.  Champlin  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other  foreign 
merchandise  admitted  to  the  subzone. 

3.  The  U.S.  Customs  Service  shall  inform 
the  Foreign-Trade  Zones  Board  on  or  before 
July  1, 1991,  that  a  satisfactory  control  system 
has  been  implemented  so  that  the  revenue 
can  be  fully  protected:  otherwise,  the 
authority  under  this  grant  shall  expire  on  that 
date. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  at  the  Champlin 
Refining  Company  Refinery  in  Nueces 
County,  Texas 

Whereas,  by  an  act  of  Congress 
approved  June  18. 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  for  foreign-trade  zones 
in  ports  of  entry  of  die  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C.  8la-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  Foreign-Trade 
Zone  No.  122,  has  made  appUcation 
(filed  August  18, 1986.  FTZ  Docket  28-86. 
51  FR  30684)  in  due  and  proper  form  to 
the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  crude  oil 
refinery  of  Champlin  Refining  Company 


(Champlin).  located  in  Nueces  County, 
Texas; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard; 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  and  that 
the  proposal  would  be  in  the  public 
interest  if  approval  is  given  subject  to 
the  conditions  in  the  resolution 
accompanying  this  action; 

Now,  therefore,  in  accordance  with 
the  application  filed  August  18, 1986,  the 
Boasrd  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Champlin  refinery,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  No.  1221,  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  regidations,  and  those  stated  in  the 
resolution  accompany  this  action,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  itom 
Federal.  State,  and  municipal 
authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
frade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  Uie 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  thereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC,  this  16th  day  of 
December,  1988.  pursuant  to  Order  of 
the  Board. 


JfiHIHP^     •       INIft# 
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Foreign-Trade  Zones  Board. 
|an  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Altematea. 

Attest: 
John  J.  Da  Ponte.  ]t^ 

Executive  Secretary. 

(FR  Doc.  88-29815  Filed  12-27-68:  a45  am] 

BH.LJNG  COOE  3S10-DS-II 

Intemational  Trade  Administration 

Carit>t>ean  Basin  Business  Promotion 
Council;  Rsnewai 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  and  the  General  Services 
Administration  (GSA)  rule  on  the 
Federal  Advisory  Committee 
Management.  41  CFR  Part  101-6.  and 
after  consultation  with  GSA.  the 
Secretary  of  Commerce  has  determined 
that  the  renewal  of  the  Caribbean  Basin 
Business  Promotion  Council  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law. 

The  Council  was  first  established  by 
the  Secretary  of  Commerce  on 
November  20, 1986  and  is  charged  with 
advising  the  Secretary  of  Commerce  on 
all  matters  pertinent  to  the 
implementation  of  the  Caribbean  Basin 
Initiative.  The  Council's  advice  is  also 
forwarded  to  the  interagency  CBI  Task 
Force.  Specifically,  the  Council  suggests 
means  to  promote  private  sector 
investment  and  trade  as  well  as 
recommend  policy  changes  to  provide 
incentives  to  business  expansion  in  the 
CBI  region. 

The  Council  will  consist  of  30  private 
sector  members  and  ten  senior  U.S. 
Government  officials  to  be  appointed  by 
the  Secretary  to  assure  a  balance  of 
representation  among  a  variety  of 
businesses  involved  with  manufacturing 
and  trade  interests  in  the  Caribbean 
region,  and  the  major  U.S.  Government 
agencies  which  play  a  key  role  in 
implementing  the  Caribbean  Basin 
Initiative. 

The  Council  will  function  solely  as  an 
advisory  body,  and  in  compliance  with 
provisions  of  the  Federal  Advisory 
Committee  Act.  Copies  of  the  revised 
charier  will  be  filed  with  the  appropriate 
committees  of  the  Congress  and  with  the 
Library  of  Congress. 

Inquiries  or  comments  may  be 
directed  to  Paul  Bucher,  Deputy 
Director,  Caribbean  Basin  Business 
Information  Center,  Room  3203,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Telephone:  (202)  377-0703. 


Date:  December  la  1988. 
Lew  W.  Cramer, 

Director  General,  U.S.  and  Foreign 
Commercial  Service. 

|FR  Doc.  88-29723  Filed  12-27-88;  8:45  am) 
MUJNa  COOE  wie-FP-« 


National  Oceanic  and  Atmoepheric 
Administration 

Endangered  Species;  Application  for 
Permit;  SL  George's  School  (P437) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permiU  (50  CFR  Pari  217- 
222). 

1.  Applicant:  St.  George's  School, 
Newport.  Rhode  Island  0284a 

Z  Type  of  Permit-  ScientiRc  research. 

3.  Name  and  Number  of  Species: 
Green  eea  turtle  [Chelonia  mydas] 
unspecified;  Hawksbill  sea  turtle 
(Eretmochelys  imbricata]  unspecified; 
Kemp's  Ridley  sea  turtle  [Lepidochelys 
kempi]  unspecified;  Leatherback  sea 
turtle  [Dermocheiys  coriacea) 
unspecified;  Loggerhead  sea  turtle 
(Caretta  caretta)  unspecified;  Olive 
Ridley  sea  turtle  (Lepidochelys 
olivacea)  unspecified. 

4.  Type  of  Take:  The  applicant 
proposes  to  capture,  tag  and  release, 
recapture  and  release,  sea  turtles  to 
determine  population  structure  and 
distribution  in  the  study  area. 

5.  Location  and  Duration  of  Activity: 
Eastern  United  States,  Bahamas, 
Bermuda,  the  Azores  and  the  eastern 
Atlantic  over  a  5-year  period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Conmiittee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Hwy.,  Room  7324,  Silver  Spring. 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  die  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 


those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy.,  Room  7324,  Silver 
Spring,  Maryland  20910; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  Federal  Bldg., 
14  Elm  Street,  Gloucester, 
Massachusetts  01930;  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd.,  SL  Petersburg,  Florida  33702. 

Date:  December  20, 196& 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 
[FR  Doc.  88-29856  Filed  12-Z7-«8:  8:45  am] 

SIUJNO  COOC  361»-22-« 

Marine  Mammals;  Application  for 
Permit.  Gulfarium,  Gulf  Extiibitlon 
Corporation  (P90E) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant-  Gulfarium,  Gulf 
Exhibition  Corporation,  Highway  98, 
Fort  Walton  Beach,  FL  32548. 

Z  Type  of  Permit-  Public  display. 

3.  Name  and  Number  of  Marine 
Mammals:  Pacific  false  killer  whales 
(Pseudorca  Crassidens).  2. 

4.  Type  of  Take:  Import  for  captive 
maintenance. 

5.  Location  and  Duration  of  Activity: 
Japan  over  a  2-year  period. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  Nationdl 
Marine  Fisheries  Service,  U.S. 


Department  of  Commerce,  1335  East 
West  Hwy..  Room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy,,  Room  7324,  Silver 
Spring,  Maryland  20910;  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd.,  St  Petersburg,  Flordia  33702, 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  StreeL  Terminal  Island,  California 
90731-7415. 

Date:  December  22, 1988. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-29853  Filed  12-27-88;  8:45  am] 
BIUJNQ  COOC  3S10-22-M 

[Modmcstion  No.  4  to  Permtt  No.  493] 

Marine  Mammals;  Permit  Modification: 
West  Coast  Wtiale  Research 
Foundation  (P349) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  and  S  220.24  of  the 
regulations  on  endangered  species  (50 
CFR  Parts  217-222),  Scientific  Research 
Permit  No.  493  issued  to  the  West  Coast 
Whale  Research  Foundation,  c/o 
Elizabeth  A.  Mathews,  Applied  Sciences 
273,  Center  for  Marine  Studies,  on 
February  28, 1985  (50  FR  9481)  as 
modified  on  October  4, 1985  (50  FR 
41550),  March  6, 1987  (52  FR  7007),  and 
July  31, 1987  (52  FR  29406)  is  further 
modified  as  follows: 

Section  B.8  is  changed  to  read 

This  Permit  is  valid  with  respect  to  the 
talcing  authorized  herein  until  December  31, 
1989." 

This  modification  becomes  effective 
on  December  22, 1988. 

Documents  pertaining  to  the  Permit 
and  all  modifications  are  available  for 
review  in  the  following  Offices: 


Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy.  Room  7324,  Silver 
Spring,  Maryland  20910. 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Stieet,  Terminal  Island.  California 
90731-7415. 

Date:  December  22, 1988. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-29854  Filed  12-27-88;  8:45  am] 
SILLINQ  COOE  3510-22-M 

Marine  Mammals;  Request  for 
Modification:  Brent  Stewart  (P278C) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  579  issued  to  Mr.  Brent  S. 
Stewart.  Hubbs  Marine  Research 
Center,  1700  South  Shores  Road,  San 
Diego,  California  92109.  on  January  10, 
1987  (52  FR  3037),  and  modified  on 
February  23, 1988  (53  FR  6683),  is  further 
modified  in  the  following  manner 

Section  A.l.d.  is  deleted  and  replaced 
by: 

"d.  Up  to  40  of  the  tagged  females  and  up  to 
40  of  the  tagged  males  may  be  chemically 
immobilized  for  attachment  of  time-depth 
recorders. 

(i)  Blood  samples  may  be  taken  while  these 
animals  are  chemically  immobilized  for 
attachment  of  TDR's. 

(ii)  These  40  males  may  t>e  given 
intramuscular  injections  of  Decapeptyl-CR 
(16  mg  per  injection)  during  breeding  season." 

This  modification  becomes  effective 
upon  signature. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Hwy.,  Suite  7324,  Silver 
Spring,  Maryland  20910;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal,  Island,  California 
90731. 

Date:  December  20, 1988. 
Nancy  Foater, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-29855  Filed  12-27-88;  8:45  am] 

SIUJNO  CODE  SeiO-22-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  ManHilade  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  Bangladesh 

Deceml>er  21, 1988. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  Intemational  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUI>PLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

The  current  limits  for  Categories  334 
and  638/639  are  being  increased, 
respectively,  for  swing  and  special  shift. 
The  limits  for  Categories  335  and  338/ 
339  are  being  reduced,  respectively,  for 
the  swing  and  special  shift  being 
applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELA'nON:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
on  December  16, 1987).  A  description  of 
the  textile  and  apparel  categories  in 
terms  of  HTS  numbers  is  available  in 
the  CORRELATION:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  FR  752, 
published  on  January  12, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  21, 1968  j 

Commissioner  of  Customs,  ' 
Department  of  the  Treasury, 
Washington.  D.C.  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7, 1988  by  tlie 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  period  which  began  on  February  1, 
1988  and  extends  through  January  31, 1969. 

Effective  on  December  29, 1988,  the 
directive  of  January  7, 1988  is  amended 
further  to  adjust  the  Umits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  tlie  Governments  of  the  United 
States  and  Bangladesh: 


Category 

334 

79,944  dozen. 
132,079  dozen. 
507,002  dozaa 
963,209  dozen. 

335  „ 

338/338  ...J 
638/639 

■  Tl>a  Nmits  have  not  l)een  ad|usted  to  account  tar 
any  imports  exported  attar  January  31,  1988. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a){lJ.  ■ 

Sincerely.  ' 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
JFR  Doc.  88-29773  Piled  12-27-88;  8:45  am] 
SnXNM  CODE  Mie-OR-ll 


AdjiMtment  of  Import  Limits  for 
Certain  Cotton.  Wool  and  Man-Made 
FilMr  Twrtila  Products  Produced  or 
Manufactured  In  the  People's  Reput>ic 
of  China 

December  22, 1988.  ' 

AGENCY:  Committee  for  the 

Implementation  Of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  22, 1988. 
FOR  FURTMSa  INFORMATKM  CONTACT: 

Jerome  Turtola,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Cemmerce, 
(202]  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202]  566-0828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  mPONMATICN: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  19S6,  as  amended  (7 
U.S.C.  1854) 

The  current  limits  for  Group  III  and 
Category  611  are  being  increased, 
respectively  by  application  of  swing  and 
carryforward.  The  limits  for  Categories 
313,  314.  317/326,  607.  614  and  615  are 
being  reduced  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  tenna  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  (see  Federal  Register 
notice  52  PR  47745,  publi^ed  on 
December  16, 1987].  Also  see  53  FR  55, 
published  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Philip  J.  MarteUo. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  For  The  Implementation  of  Taxtfle 
Agreements 

December  22, 1968. 
Commissoner  of  Customs 
Department  of  the  Treasury.  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Decemlier  30, 1987,  as 
amended,  by  tlie  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  dhrctive  concerns  imports  into  the 
United  States  of  certain  cotton,  wool,  man- 
made  fiber,  silic  blend  and  othor  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  In  China  and  exported 
during  the  period  which  began  on  January  1, 
1988  and  extends  through  December  31, 1988. 

Effective  on  December  22, 1988,  the 
directive  of  December  30, 1987  is  amended 
further  to  adjust  the  limits  for  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Category 

Adjusted  twwtve-month 
Imit' 

313 

40,432,610  square  yards. 

814. — —    -._... 

44,686,520  squara  yards. 

317/326 

16,253,536  squara  yards. 

607 _ 

2,500,000  pounds. 

611 

5,610,000  squara  yards. 

614 

9,000,000  squara  yards. 

615 __ 

17,900.000  squara  yards. 

QroupHi 

, 

201,  220,  222-225,  227. 

229,  362,  36»-0,>  400, 

414,  464-460,  600, 

603,  604-0,*  606, 

618-622,  624-627, 

628.  629.  665.  666, 

669-0*  and  670.  as  a 

group. 

345,459,450  squara 

yards  aQuvaWfiL. 

>  Ttia  litnils  tiava  not  been  adjustad  to  account  tor 
any  imports  axportad  after  OecemtMr  31.  1987. 

*  In  Catatury  389-0.  all  TSUSA  numt>er8  except 
365.6615.  366.1720,  366.1740,  368.2020.  366.2040, 
366.2420,  366.2440  and  366.2660  in  Category  369- 
0;  706.3640  and  7064106  in  Category  369-H: 
706.3210.  706.3650  and  706  4111  In  Category  369- 
U  and  366.2840  in  Category  388-S. 

'  In  Category  604-0.  ail  TSUSA  numtwrs  except 
310.5049  and  310.6045. 

*  In  Catagory  689-0.  aH  TSUSA  numtiers  except 
385.5300  in  Category  669-P 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.SC  553(aHlJ. 
Sincerely, 
Philip  J.  MarteUo, 

Acting  Chairman,  Committee  of  the 
Implementation  of  Textile  Agreements. 

(FR  Doc  68-29768  Filed  12-27-68;  8:45  amj 
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Adjustmant  of  Import  Limits  for 
Cartam  Wool  Taxtila  Products 
Producad  or  Manufactured  In  the 
SodaUat  Fedaral  RaputHIc  of 
Yugoslavia 

December  22. 1988. 

AOCNCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTKNC  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  23, 1988. 
FOR  FURTHER  INFORMATKNi  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 


-ffi^ttt* 


OMMMMMMMm^hiMa^ywa^hiMMa^yMMMMWO 


irtMMH*^'P'i''*'*'*'*'#'*'lf '■'!''■ 


PadsMl  Ragister  /  VoL  53.  No.  248/  Wednesday.  December  28,  1988  /  Notices 


tUPPLEMtNTANV  information: 

AuHiority.  Exeartive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricuthiral  Act  of  1950,  as  amended  (7 
U.S.C.  1854) 

The  current  limit  for  Category  434  is 
being  increased  for  swing  and 
carryforward,  and  the  limit  for 
Categories  447/448  is  being  reduced  for 
the  swing  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  oi  T.S.U.SJV. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (See  Federal 
Regbternotice  52  FR  47745,  published 
on  December  16. 1987).  Also  see  52  FR 
49064,  published  on  December  29, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
argeement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Philip  J.  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 

Committee  for  the  Impleroenlation  of  Textile 
Agreements 

December  22. 1986. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Decemlwr  21. 1967,  by  tlie 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Socialist  Federal 
Republic  of  Yugoslavia  and  exported  during 
the  period  which  began  on  January  1, 1988 
and  extends  through  December  31, 1988. 

Effective  on  December  23, 1988,  the 
directive  of  December  21, 1987  is  being 
amended  to  adjust  the  limits  for  wool  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Socialist  Federal  RepubUc  of  Yugoslavia: 


524S1 


Category 

limit' 

434 

10.159  d02an 

447/448 . . 

47  110  dozen 

>  The  limits  have  not  been  adfualed  to  account  lor 

any  imports  exported  altar  OecemtMr  31. 1967. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fsR  wHhin  the  foreign  affahv 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
Philip  J.  Martella 

Acting  Chairman,  Committee  for  the 
Implemeatation  of  Textile  Agreements. 

(FR  Doc.  88-29788  Filed  12-27-88:  MS  am) 
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Announcamant  of  Import  Umttsfor 
Cartaki  Cotton,  Wool  and  Man-Mada 
Fiber  TaxtMa  Products  Producad  or 
Manufactured  In  ttia  Unttad  Mexican 
States 

December  22, 1988. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

effective  date:  January  1. 1989. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854) 

FOR  FURTHER  INFORMATION  CONTACT 

Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and  * 
Apparel  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-«4fil.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  February  13. 
1088  between  the  Governments  of  the 
United  States  and  the  United  Mexican 
States  estabUshes  import  limits  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products  for  1989.  Sublevels  of 
these  limits  are  establi^ed  for  products 
which  are  not  subject  to  the  terms  of  the 
Special  Regime.  The  limits  for 
Categories  334.  336/636,  341/641.  342/ 
642,  347/348/647/648,  359-C/659-C  and 
669-B  have  been  adjusted  to  account  for 
carryforward  used  in  1988. 

A  copy  of  the  current  bilateral  textile 
agreement  between  tlie  Governments  of 
the  United  States  and  the  United 
Mexican  States  is  available  from  the 
Textiles  Division,  Bureau  of  Economic 
and  Business  Affairs,  U.S.  Department 
of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terras  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TextUe  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  tf>^ken  pursitfmt 
to  it  are  not  designed  to  implement  aU  of 
the  provisions  of  the  bilateral 
agreement  btit  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

PhlBp  J.  Marteflo. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  bnplementatioa  of  Textila 
Agreements 

December  22, 1968. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regardfaig  bitemational  Trade 
in  Textiles  done  at  Geneva  on  December  2a 
1973,  as  further  exteiMled  on  July  31, 1966; 
pursuant  to  tlie  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
February  13. 1988  t>etween  the  Governments 
of  the  United  States  and  the  United  Mexican 
States;  and  in  accordance  with  the  provisions 
of  Executive  Order  116S1  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit 
effective  on  January  1, 1989,  entry  into  the 
United  States  for  consumption,  and 
withdrawal  from  warelutuse  for  consumption, 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Mexico  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1989  and  extending 
through  December  31, 1989,  In  excess  of  the 
following  levels  and  sublevels  of  restraint: 


Category 


218-220,  225-227.  313- 
326.  611-61 7  and 
625-629,  as  a  group. 


TWBllW-fHOrth  WMi 


38,996.960  square 
meters  equivalefit 


219.. 
313.. 
317.. 


9.749.245  I 

meters. 
19,496.480  square 

meters. 
9.749,245  square 

meters. 


IndivMiMl  UsnHa  not  In  lite  Group 


201pL/669pt* 
222 


223pt* 

229-F». 

229-0*.. 

237 

239 


300/301 /eOTlvt* 


334 

335 „_. 

336/636- 


336/339/638/639.. 
340/640 


1.202.0201 

406.233  Utograma. 

635.029  Wloyems. 

680.388  Mograme. 

771.107  I 

80.000  dozaiL 

233.6001 

6,429.672  tdograns  o( 
wtiich  not  more  than 
3,57^040  ktiogww 
shal  be  in  Catagory 
30a 

70,000  A»en. 

t27,20e  dozen. 

taaooodooan. 

1,166.000  dozen. 
381,600  dozen. 
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342/642.. 
345 

347/348/647/648.... 

349/649 „ „.. 

350 

351/651. 

352/652. 

359-C/659/C» 

359-0* -. 

363. 
369-B' 
369-0 '•...„ 
369-0  "..„ 
369-0 '»..._ 

410 

433. 
435. 


TuMrivo  ntontti  Ivntt 


744,000  dozeo  of  which 
not  more  than  268,800 
dozen  shaH  be  in 
bkxises  with  two  or 
more  colors  in  the 
warp  and/or  filling  In 
Categories  341-Y/ 
641-Y.* 

290,000  dozen. 

19.022  dozen. 

3.846,000  dozen. 

2.650.000  dozen. 

13.725  dozen. 

307,400  dozen. 

Z650,000  dozen. 

1,543,121  tulograms. 

136,078  kilograms. 

5.500.000  numbers. 

.202.020  lulograms. 

181,437  ((ilograms. 

1,610,706  kilograms. 

181,437  kik>grams. 

397,160  square  meters. 

11,000  dozea 

10,100  dozen. 

5.566  dozen. 

84  jOOO  numbers. 

12.000  dozen. 

22.680  Miograms. 

613.257  kilograms. 

1.823,231  kilograms. 

90,718  kilograms. 

750.000  dozen  pairs. 

90.100  dozen. 

68,900  dozen. 

121,900  dozen. 

45.000  dozea 

13,725  dozea 

158.757  kilograms. 

240.404  kilograms. 

680,389  kilograms. 

3,461,817  kilograms. 

589,670  kilograms. 

294,835  kilograms. 

2,494.758  kilograms. 


Non.8pMtal  RegbM  Category  SubNmHs 


335 

338/339/638/639.. 

340/640 

342/642 

347/348/647/648.. 

349/649 

351/651 

352/652 

359-C/659-C  (coveralls 

and  overalls). 
369-B  (handbags  and 

Higgage). 

369-U  (shoe  uppers) 

663 

634 

659-S(i 
666.. 


31 .800  dozen. 
583.000  dozen. 
95,400  dozen. 
61 ,480  dozen. 
477,265  dozen. 
530,000  dozen. 
46.110  dozen. 
1,192,500  dozen. 
158,667  kikjgrams. 

180,303  kik>grams. 

241,606  kik>grams. 
9,010  dozen. 
10.335  dozen. 
4,040  kik>grams. 
1,730,909  kilograms. 


■In  Category  201p(..  only  tariff  numbers 
5607.41.30.00,  5607.49.15.00,  5607.49.25.00, 
5607.50.20.00  and  5607.90.20.00;  in  Category 
669pt;  only  tanff  numbers  5607.49.30.00  and 
5607  50.40.00. 

*ln  Category  223pt,  all  tariff  numbers  except 
5601.21.00.10. 

»ln  Category  229-F,  only  tariff  numtjers 
5608.11.00.00,  5606.109.10.10  and  5608.19.10.20. 

*  In  Category  229-0,  all  tariff  numbers  in  Category 
229  except  5608.11.00.00,  5606.19.10.10  and 
5606.19.10.20. 

>ln  Categories  300  and  301  and  in  607pt.,  only 
tariff  numbers  5509/53  00.30  and  5509.53.00.60. 

•In  Category  341-Y,  only  tariff  numbers 
6204.22.30.60,  6206.30.30.10  and  6206.30.30.30; 
and  in  Category  641-Y  only  6204.23.00.50, 
6204.29.20.30,  6206.40.30.10,  and  6206.40.30.25. 


T  In  Categories  359-C/668-C  only  tariff  numbere 
6103.42ia2S.  6103.4Q.30J4.  6104,62.10.20. 
6104.69.30.10.  6114.20.00.48.  6114.20.00.52. 
6203.42.20.10.  6203.42.20.90.  6204.62.20.10. 
6211.32.00.10.  6211.32.00.25  and  6211.42.00.10  in 
Category  3S9-G  and  6103.23.00.55.  6103.43.20.20. 
6iro!4«.20.00.  6103.49.30.38.  6104.63.10.20. 
6104.68.10.00.  6104.68.30.14.  6114.30.30.40. 
6114.30.30.50.  6203.43.20.10.  6203.43.20.90, 
6203.49.10.10.  6203.49.10.90.  6204.63.15.10. 
6204.69.10.10,  6211.33.00.10,  6211.33.00.17  and 
6211.43.00.10  in  Category  659-C. 

■In  Category  359-0,  aM  tariff  numbers  except 
6103.42.20.20.  6103.49.30.34.  6104.62.10.20. 
6104.68.30.10.  6114.20.00.48.  6114.20.00.52. 
6203.42.20.10,  6204.62.20.10,  6211.32.00.10  and 
6211.42.00.10  in  Category  359-C. 

•tn  Category  369-B,  only  tariff  numbers 
4202.12.40.00.  4202.12.80.20.  4202.12.80.60. 
4202.22.40.20.  4202.22.45.00.  4202.22.80.30. 
4202.92.15.00.  420^92.30.15  and  4202.92.60.00. 

'°ln  Category  369-0.  only  tariff  numbers 
6302.60.00.10  and  6302.91.00.20. 

"In  Category  36»-il.  only  tariff  numbers 
6406.10.75.60. 

■'In  Category  369-0,  aR  tariff  numbers  except 
4202.12.40.00,  4202.12.80.20.  4202.12.80.60. 
4202.22.40.20,  4202.22.45.00.  4202.22.80.30. 
4202.92.15.00  and  4202.92.60.00  in  Category  369- 
B;  6302.60.00.10  and  6302.91.00.20  in  Category 
369-0;  and.  6406.10.75.00  in  Category  369-U. 

"In  Category  604-A.  only  tariff  numbers 
5509.32.00.00. 

"In  Category  604-0,  ad  tariff  numbers  except 
5509.32.00.00;  and  in  C^ategory  607-0,  all  tariff  num- 
bers except  5509.53.00.30  vxd  5509.53.00.60. 

■•In  Category  659-H.  only  tariff  numbers 
6502.00.90.30.  6504.00.90.15.  6504.00.90.60. 
6505.90.50.60.  6505.90.60.60.  6505.90.70.60  and 
6505.90.80.75. 

'•In  Category  659-S,  only  tariff  numbers 
6112.31.00.10,  6112.31.00.20,  6112.41.00.10, 
6112.41.00.20,  61 12.41 .00  JO.  6112.41.00.40. 
6111.11.10.10.  611^11.10.20.  6111.12.10.10  and 
6111.12.10.20. 

"In  Category  659-0,  aN  tariff  numbers  except 
6103.23.00.55,  6103.43.20.20,  6103.49.20.00, 
6103.49.30.38.  6104.63.10.20.  6104.68.10.00. 
6104.69.30.14.  6114.30.30.40.  6114.30.30.50, 
6203.43.20.10,  6203.48.10.10.  6204.63.15.10. 
6204.69.10.10,  6211.33.00.10,  and  6211.43.00.10  in 
Category  659-C;  6502.00.90.30.  6504.00.90.15. 
6504.00.90.60,  6505.90.50.60,  6505.90.60.60. 
6505.90.70.60  and  6505.90.80.75  in  Category  659- 
H;  and  6112.31.00.10,  6112.31.00.20.  6112.41.00.10, 
6112.41.00.20,  6112.41.00.30,  6112.41.00.40, 
6211.11.10.10.  6211.11.10.20,  6211.12.10.10  and 
621 1.12.10.20  in  Category  669-S. 

■■In  Category  669-B,  only  tariff  numbers 
6305.31.00.20  and  6305.39.00.00. 

'•In  Category  669-0,  al  tariff  numbers  except 
5607.493000  and  5607.50.40.00  in  Category 
669pt.;  6305.31.00.20  and  6305.39  00.00  in  Catego- 
ry 669-B,  and  6305.31.00.10  which  covers  polyethyl- 
ene or  polypropylene  packing  bags  weighing  one 
kilogram  or  more. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1988  through  December 
31. 1988  shall  be  diarged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limits  set  forth  in  this  directive. 

The  bilateral  agreement  establishes 
separate  treatment  for  products  in  certain 
categories.  Those  products  which  are  made  of 
U.S.  formed  and  cut  fabric  are  subject  to  the 
Special  Regime  and  to  the  category  limits 
listed  in  this  directive.  These  products  which 
are  exported  from  Mexico  to  the  United 
States  under  provisions  of  the  Special 
Regime,  HTS  item  number  9802.00.80.10.  on 
and  after  January  1. 1989  must  be 
accompanied  by  a  properly  certified  Form 
ITA-370P. 

Any  shipment  for  entry  under  tariff  number 
9802.00.80.10  which  is  not  accompanied  by  a 
valid  and  correct  certification  and  Shippers 
Export  Declaration  (Form  rrA-370P)  in 


accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  August  22. 1988.  as  amended, 
shall  be  denied  entry  under  the  Special 
Regime.  Any  shipment  which  is  declared  as 
tariff  number  9802.00.80.10  but  found  not  to 
qualify  for  the  Special  Regime  shall  be  denied 
entry  into  the  United  States.  Invoices  visaed 
for  Special  Regime  shall  include  only 
products  that  are  subject  to  the  Special 
Regime  or  entry  will  be  denied. 

Shipments  of  products,  in  categories 
covered  by  the  Special  Regime,  but  that  are 
not  subject  to  the  Special  Regime  are  subject 
to  the  applicable  limits  and  sublimits  listed  in 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Philip  J.  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreement. 
[FR  Doc.  88-^29770  Filed  12-27-88:  8:45  am) 
MLUNO  CODE  SSIO-DR-M 


Extendinjj  Coverage  of  ttie  Export  Visa 
Arrangement  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  ttie 
RepubHc-of  Turlcey 

December  22. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA).  3 

ACTION:  bsuing  a  directive  to  the 
Commissioner  for  Customs  extending 
coverage  of  the  export  visa 
arrangement. 

EFFECTIVE  DATE:  January  1. 1989. 

Authority:  Executive  Order  11651  of  lilarch 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  Under 
the  terms  of  the  current  Bilateral  Cotton 
and  Man-Made  Fiber  Textile  Agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Turkey,  and 
current  visa  arrangement  is  being 
amended  to  include  coverage  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  237.  314.  315.  38,  342/642.  617 
and  e25-62a 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  52  FR  44937. 
published  on  November  7, 1987).  Also 
see  52  FR  6859,  published  in  the  Federal 
Register  on  March  5, 1987. 
Phillip  I.  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

ConainittM  lor  tba  ImplenwnUtion  of  Textile 
Agreements 

December  22. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washii^tan.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  2, 1987.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  that  directed  you  to 
prohibit  entry  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  which  were  not 
properly  visaed  by  the  Government  of  the 
Republic  of  Turkey. 

Effective  on  January  1. 1989,  shipments  of 
cotton  and  man-made  fiber  textile  products  in 
Categories  237.  314.  315.  338.  342/642,  617  and 
62^-628.  produced  or  manufactured  in  Turkey 
and  exported  on  or  after  January,  1. 1989  from 
Turkey  shall  require  a  visa  for  entry  into  the 
United  States. 

A  current  liat  of  whde.  merged  and  part 
categories  subject  to  the  visa  arrangement 
with  Turkey  is  aa  follows: 

Categories 

200 

219 

237 

300/301 

313 

314 

315 

317 

326 

335 

338/339  (other  than  338-S/33»-S)  338-S/33»- 

S> 
340/540  (other  than  a40-Y/a40-Y)  340-Y/640- 


•  In  (".ale^ories  33S-S/339-S.  only  tariff  numbers 
6103.22  OOStt  6105  10.0010,  6106.10.a03a  6105.90.3010. 
610H.iaOO35.  8110.20.1025.  61ia20.2040.  6110J0.2065, 
6110.9O.006a  6n2.ll  0030  and  B114.2O.000S  in 
Category  33S-S:  and  6104.22.0080.  •10*29^046, 

6io6.io.ocna  6ioti.io.oo3o.  6ioe.9a2oia  eio&sojoio, 

6109.10.0070.  6110.20  1030.  6110.20.2045. 6110.20.2075. 
6110.90.0070,  6112.11.0040.  6J14.2O.0O10  and 
6117.90.0022  in  Category  339-S. 

•  In  Categoriea  340-Y/B4O-Y.  only  tariff  numbers 
6205.20.2015,  6206.20.20aa  e20&3>.204»,  6206.20^050 
and  e205.2a20e0  in  Category  340-Y;  and 
6205.30.2010.  e205.3a2020.  6205.30.2050  and 
6205.30.2060  ii>  Catagory  640-Y. 


341  (other  than  341-Y) 

341-Y  » 

342/642 

347/348  (other  than  347-T/348-T) 

347-T/348-T  * 

350 

361 

369-S» 

604 

617 

8Z5 

8Z8 

827 

628 

Further,  should  additional  categories, 
merged  catergories  or  part  categories  be 
added  to  the  bilateral  agreement  or  become 
subject  to  import  quotas,  the  entire  category 
or  categories  shall  be  automatically  included 
in  the  coverage  of  the  visa  arrangement. 
Merchandise  exported  on  or  after  the  date 
the  category  is  added  to  the  agreement  or 
becomes  subject  to  import  quotas  shall 
require  a  visd.  Notification  will  be  provided 
when  additions  or  changes  are  made. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Philip ).  Martello. 

Acting  Chairman,  CommiUee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-29771  Filed  12-27-88:  8:45  am) 
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Estat>Ushment  of  a  New  Export  Visa 
Arrangement  for  Certain  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  the  IkMed  Arab 
Emirates 

December  22, 1988. 
agency:  Committee  for  the 
Irapiementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
new  export  visa  arrangement 

EFFECnVE  date:  January  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

lerome  Turtola.  International  Trade 


» In  Category  341-Y.  only  tariff  numlwrs 
6204.22.3060.  6206.30.3010  and  620e.3O.3O3a 

*  In  Category  347-T,'34«-T.  only  tariff  numbers 
6103.19.2015,  6103.19.4020.  6103.22.0030,  8103  42.102a 
6103.42.1040.  6103.49.3010.  9112.11.0050.  6113.00.0035, 
6203.19.1020.  6203.19.4020,  e203.22.302a  6203.42  4005, 
8203.42.4010,  6203.42  4015.  6203.42.4025.  e203.4i4035, 
6203.42.4045,  6203.48.3020.  6210.40.203a  e211.20.152a 
6211.20.3010,  and  6211.32.0040  in  Category  347-T: 
and  6104.12.0030,  6104.19.2030.  6104.22JX)40. 
6104.29.2034.  6104.62.2010.  6104.62.2025.  6104,89^022. 
6112.11.0060.  6113.00.0040.  6117  90.0042.  82O4.1Z003a 
6204.19.3030,  6204.22.3040.  6204.29.4034,  8204.62.3000. 
6204.62.4005,  e204.62.40ia  e20t.B2.402a  S204.e2.403a 
6204.62.4040.  62O4.a2.40Sa  e204.a8l30ia  e204.a9.90ia 
6210.50.2030.  6211.20.1550,  B211.20.fl0ia  •211.42.0030 
and  6217.90.0050  in  Category  M8-T. 

•  In  Category  aee-S.  only  tariff  number 
6307.10.2005. 


Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

During  recent  negotiatioos.  the 
Governments  of  the  United  States  aiwl 
the  United  Arab  Emirates  agreed  to 
establish  a  new  export  visa 
arrangement 

A  copv  of  the  visa  arrangement  is 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs.  U.S.  Department  of  State.  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  m  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7. 1968). 
Ptiilip  |.  MaiteHo, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Comsiittoe  for  Ibe  ImpleniMitatiaB  of  Taxlils 
AgreenMnts 

December  22, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington,  D.C.  20229. 

Dear  Mr.  Commissioner:  Under  the  lenna  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  18S4):  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit-  effective  on  January  15, 
1989.  entry  into  the  Castoms  territory  of  tb* 
United  States  (ie.,  the  50  Sutes,  the  District 
of  Columbia  and  the  Commonwealth  of 
Puerto  Rico)  for  conswnption  and  withdrawal 
from  warehouse  for  consumption  of  textiles 
and  textile  articles  of  cotton,  woo),  man- 
made  fibers,  silk  blends  and  other  ve^taMe 
fibers  in  Categories  200-239.  300-369,  400-469, 
600-670  and  800-899.  including  part  and 
merged  categories,  produced  or  manufactured 
in  the  United  Arab  Emirates  and  exported  on 
<wand  after  January  15, 1989  from  the  United 
Arab  Emirates  for  which  the  Government  of 
the  United  Arab  Emirates  has  not  issued  an 
appropriate  visa  fully  descrit>ed  below. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textiles  and 
textile  articles.  A  circular  stamped  marking  in 
blue  ink  will  appear  on  the  front  of  the 
original  commercial  invoice.  The  original  visa 
shall  not  be  stamped  on  duplicate  copies  of 
the  invoice.  TTie  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  iBclude  the  (bUowtog 
information: 


fPMk«»4 
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1.  The  visa  number.  The  vIm  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  calendar  year  of  export 
followed  by  the  two  character  alpha  country 
code  specified  by  the  International 
Organization  for  Standardization  (ISO),  and  a 
six  digit  numerical  serial  number  identifying 
the  shipment:  e.g.  gAE123456]. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  official. 

4.  The  correct  category(s),  merged 
category(s),  part  category(s),  quantity(s]  and 
unit(s)  of  quantity  provide  for  in  the  U.S. 
Department  of  Commerce  CORRELATION 
and  in  the  Harmonized  Tariff  Schedule  of  the 
United  States  (e.g.,  "Cat.  340-510  DZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g.,  quota  Categories  347/ 
348  may  be  visaed  as  347/348,  or  if  the 
shipment  consists  solely  of  Category  347 
merchandise,  the  shipment  may  be  visaed  as 
"Cat  347,"  but  not  as  "Cat.  348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  with  the  exception  of  rounding 
down  to  the  closest  whole  number,  entry 
shall  not  be  permitted.  If  the  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment  entry  shall  be  permitted  and  only 
the  amount  entered  shall  be  charged  to  any 
applicable  quota. 

If  the  visa  is  not  acceptable  to  the  U.S. 
Customs  Servcie,  a  new  visa  must  be 
obtained  &om  the  Government  of  the  United 
Arab  Emirates  or  a  visa  waiver  issued  by  the 
Embassy  of  the  United  Arab  Emirates 
through  the  U.S.  Department  of  Commerce 
and  presented  to  the  U.S.  Customs  Service 
before  any  portion  of  the  shipment  will  be 
released.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  which  the 
shipment.  It  does  not  waive  any  applicable 
quota  requirements. 

If  the  visaed  invoice  is  deficient  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
invoice,  or  visa  waiver. 

If  import  quotas  are  in  force.  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  the  United  Arab  Emirates 
has  been  allowed  entry  into  the  commerce  of 
the  United  States  with  either  an  incorrect 
visa  or  no  visa,  and  redelivery  is  requested 
but  cannot  be  made,  U.S.  Customs  shall 
charge  the  shipment  to  the  correct  category 
limit  whether  or  not  a  replacement  visa  or 
visa  waiver  is  provided. 

Any  shipment  which  requires  a  visa  but 
which  is  not  accompanied  by  a  valid  and 
correct  visa  in  accordance  with  the  foregoing 


provisions  shall  be  denied  entry  by  U.S. 
Customs  Service  unless  the  Government  of 
the  United  Arab  Emirates  authorizes  the 
entry  and  any  charges  to  the  import  levels 
through  the  visa  waiver  process. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $2S0  or  less, 
do  not  require  a  visa  for  entry. 

A  facsimile  of  the  visa  stamp  and  a  list  of 
authorizing  officials  are  enclosed  with  this 
letter. 

The  actions  taken  with  respect  to  the 
Government  of  the  United  Arab  Emirates  and 
with  respect  to  the  imports  of  textiles  and 
textile  articles  of  cotton,  wool,  man-made 
fibers,  silk  blends  and  other  vegetable  fibers 
have  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  a^airs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 
Sincerely, 

Philip  |.  Martello, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 


List  of  officials  Authorized  to  Sign  Visas  for 
Textile  Exports  from  the  United  Arab 
Emirates 

Mohd  |asim  Al  Mozaki 
Saif  Khalfan  Bin  Sabt 
Humaid  Hassan  Humaid 
SalfHumaidZayed 
Mohd  Rashid  Al  Sharhan 
Abdullak  Ahmed  Al  Hussain 
Saeed  Bin  Khadem 
Walid  Ali  Mohd  Al  Falah 
Hashem  Saeed  Al  Taghi 
Abdullah  Ali  Al  Hoseni 
Abdullah  Salem  Samhan 
Noor  Hussain  Abu  Al  Qasem 
Ali  Ahmed  Al  Bahri 
Abdul  Rahman  Mohd  Al  Wahabi 
Abdul  Rahim  Mohd  Ali  Al  Sharif 


Hussain  Mohd  Saleh 

[FR  Doc.  88-29772  Filed  12-27-88;  8:45  am] 
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Changes  in  Visa  Arrangements  To 
Coincide  with  implementation  of  the 
Harmonized  Tariff  Schedule 

December  22, 1988. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
existing  visa  arrangements. 

EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Fennessy.  Conomodity  Industry 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

On  January  1, 1989  the  United  States 
Government  will  implement  the 
Harmonized  Tariff  Schedule  (HTS). 
Pursuant  to  its  authority  under  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended.  CITA  is  amending  the  visa 
requirements  for  imports  into  the  United 
States  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  Hber  textiles  and  textile 
products  exported  on  and  after  January 
1,1989. 

These  amendments  substitute  HTS 
numbers  for  TSUSA  numbers  except  in 
the  cases  listed  under  the  "Country 
Specific  Section."  These  part-categories 
will  occur  due  to  imilateral  or  bilateral 
actions. 

The  attached  directive  contains  some 
HTS  numbers  which  will  be  published  in 
the  third  supplement  to  the  Harmonized 
Tariff  Schedule. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
mmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 

Interested  person  are  advised  to  take 
all  necessary  steps  to  ensure  that 
textiles  and  textile  products  that  are 
entered  into  the  United  States  for 
consumption,  and  withdrawn  from 
warehouse  for  consumption,  will  meet 
the  requirements  set  forth  in  the  letter 


published  below  to  the  Commissioner  of 

Customs. 

Philip ).  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  22, 1988 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commissionen  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  make  the  changes  shown  below  in 
the  current  visa  requirements  with  all 
countries  with  which  visa  arrangements  are 
in  place,  effective  for  goods  exported  to  the 
United  States  on  and  after  January  1, 1989. 
Merchandise  exported  to  the  United  States 
prior  to  January  1, 1989  shall  continue  to  be 
subject  to  the  current  visa  requirements. 
GENERAL  SECTION 

For  all  countries,  substitute  the 
Harmonized  Tariff  Schedule  (HTS)  numbers 
listed  in  the  enclosure  for  those  countries 
with  part-categories  included  in  their  visa 
arrangement  with  the  United  States.  The  HTS 
numbers  shall  cover  goods  exported  from 
these  countries  on  and  after  January  1, 1969 
which  are  entered  into  the  Customs  territory 
of  the  United  States  (i.e.,  the  50  states,  the 
District  of  Columbia  and  tlie  Commonwealth 
of  Puerto  Rico)  for  consumption,  and 
withdrawn  from  warehouse  for  consumption, 
on  and  after  January  1, 1989. 

Also  effective  on  January  1, 1989.  Category 
237  shall  replace  Category  337  and/or 
Category  637  in  all  visa  arrangements  for 
goods  exported  on  and  after  January  1, 1989. 
COUNTRY  SrecmC  ACTION 

The  following  are  new  requirements  in  1980 
for  goods  exported  on  and  after  January  1. 
1989. 

China: 

The  following  part-categories  will  be 
required: 
340  (will  be  valid  for  all  products  in  Category 

340,  except  those  in  Category  340-Z  >) 
340-Z 

Part-category  359-D  will  be  invalid. 

Hong  Kong: 

The  description  for  Categories  338/339(1)  * 
has  been  changed  to  tops,  including  tank 
tops. 

Korea: 

The  following  part-categories  will  be 
required: 


'  In  Category  340-Z.  only  HTS  numbers 
6205.20.2015,  e?0S.2a2020. 6205.20u!050  and 
6205.202060. 

«  In  Categories  338/339(1),  only  HTS  numbers 
ei09.10JX>2S.  6109.10.0030.  6109.10.0060. 6109.100065. 
6114.20.0005  and  6114.20.0010. 

'  In  Category  660-P,  only  HTS  numbers 
6305.31.0000.  6305.31.0020  and  6305.39.0000. 


340-Y* 
340-O* 

Mexico: 

Part-category  669-P,  which  will  be  InvaUd. 
is  being  replaced  by  669-B  •,  excluding  bags 
weighing  over  one  kilograms. 

Pakistan: 

Part-category  631-W  will  be  invalid. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Customs  territory  of  the  United  States  (i.e., 
the  50  states,  the  District  of  Columbia,  and 
the  Commonwealth  of  Puerto  Rico). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Note: — ^Please  note  that  the  descriptions 
with  each  part  category  are  for  quick 
reference  only  and  are  not  binding  in  any 
way. 

Bangladesh 

The  following  is  a  list  of  HTS  numbers  for 
floor  coverings  requiring  an  exempt 
certificate: 
369 

5702^.10.10 
465 

5701.10.16.00 

5702.51,20.10 

5702.51.20.00 

5702.91.30.00 
665 

5702.92.00.10 

China 

Part  Categories  ■  -  ,  - 

338-S/339-S-Only  the  foDowing  HTS 
numbers  fitHn  the  respective 
categories: 
338-8: 

6103.22.00.50 

6105.10.00.10 

6105.10X10.30 

6105.90.30.10 

6109.10.00.35 

6110.20.10.25 

6110.20.20.40 

6110.20.20.65 

6110.90.00.68 

6112.11.00.30 

6114.20.00.05 
339-S: 

6104.22.00.60 


<  In  Category  340-Y.  only  HTS  numbers 
S206.20.2016. 6206.20.2020  6205.202046, 6205.20i05O 
and  6205.202060. 

» In  Category  340-O,  only  HTS  numbers 
6203.22J050.  6205.20.1000.  6205.20.2025.  6205.20.2030, 
6205.20.2035, 6206.20.2045.  6205.20.2065.  6205.202075, 
6205.902010  e205.SO4010  and  6211.32.0060. 

•  In  Category  6e9-&  only  HTS  numbers 
6305.31.0020  and  6305.39.0000 


6104.29.20.46 
6106.10.00.10 
6106.10.00.30 
6106.90.20.10 
6106.90.30.10 
6109.10.00.70 
6110.20.10.30 
6110.20.20.45 
6110.20.20.75 
6110.90.00.70 
6112.11.00.40 
6114.20.00.10 
6117.90.00.22 
338— All  remaining  HTS  numbers  in 

category  338. 
339 — All  remaining  HTS  mmibers  in 

category  339. 
340-Z— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling,  excluding 
Napped  shirts,  in  HTS  numbers: 
6205.20.20.15 
6205.20.20.20 
6205.20.20.50 
6205.20.20.60 
340 — ^All  remaining  HTS  numbers  in 

category  340. 
341-Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 
6204.22.30.60 
620&30.30.10 
6206.30.30,30 
341 — ^All  remaining  HTS  numbers  in 

category  341. 
359-C— Coveralls  and  Overalls  in  HTS 
numbers: 
6103.42.20.25 
6103.49.30.34 
6104.62.10.20 
6104.e9.3ai0 
6114J2a00.48 

6114.204)0.52    .  •  .      '-    f    -. 

6203.42.20.10 
6203.42.20.90 
6204.62.20.10 
6211.32.00.10 
6211.32.00.25 
6211.424)0.10 
359-V— VesU  in  HTS  numbers: 
6103.19.20.30 
6103.19.40.30 
6104.12.00.40 
6104.19.20.40 
6110.20.10.22 
6110.20.10.24 
6110.20.20.30 
6110.20.20.35 
6110.90.00.44 
6110.90.00.46 
6201.92.20.10 
6202.92.20.20 
6203.19.10.30 
6203.19.40.30 
6204.12.00.40 
6204.19.30.40 
6211.32.00.70 
6211.42.00.70 
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359-0 — All  remaining  HTS  numbers  in 

category  359. 
360-P — Pillowcases  in  HTS  numbers: 

6302.21.10.10 

6302.21.10.20 

6302.21.20.10 

6302.21.20.20 

6302.31.10.10 

6302.31.10.20 

6302.31.20.10 

6302.31.20.20 
360 — All  remaining  HTS  numbers  in 

category  360: 
369-I>— Dish  Towels  in  HTS  numbers: 

6302.60.00.10 

6302.91.00.20 
369-41 — ^Handbags  in  HTS  numbers: 

4202.22.40.20 

4202.22.45.00 

4202.22.80.30 
369-L — Luggage  in  HTS  numbers: 

4202.12.40.00 

4202.12.80.20 

4202.12.80.60 

4202.92.15.00 

4202S2.3ai5 

4202.92.60.00 
369-S — Shop  Towels  in  HTS  numbers: 

6307.10.20.05 
369-0 — All  remaining  HTS  numbers  in 

category  369. 
410-A — Woolen  in  HTS  numbers: 

5111.11.10.00 

5111.11.60.30 

5111.11.60.60 

5111.19.20JX) 

5111.19.60.20 

5111.19.60.40 

5111.19.60.60 

5111.19.60.80 

5111.20.60.00 

5111.30.60.00 

5111.90.30.00 

5111.90.60.00 

5212.11.10.10 

5212.12.10.10 

5212.13.10.10 

5212.14.10.10 

5212.15.10.10 

5212.21.10.10 

5212.22.10.10 

5212.23.10.10 

5212.24.10.10 

5212.25.10.10 

5311.00.20.00 

5407.91.05.10 

5407.92.05.10 

5407.93.05.10 

5407.94.05.10 

5408.31.05.10 

5408.32.05.10 

5408.33.05.10 

5408.34.05.10 
5515.13.05.10 
5515.22.05.10 
5515.92.05.10 
5516.31.05.10 
5516.32.05.10 
5516.33.05.10 


5516.34.05.10 

6301.20.00.20 
410-B— Worsted  in  HTS  numbers: 

S007.ia60.30 

5007.90.80.30 

5112.11.00.30 

5112.11J)aeO 

5112.19.60.10 

5112.ia8Q.20 

5112.19.6a30 

5112.18.60.40 

5112.19.60.50 

5112.19.60.60 

5112.20.00.00 

5112.30.00.00 

5112.90.30.00 

5112.90.60.10 

5112.90.60.90 

5112.11.10.20 

5112.12.10.20 

5112.13.ia20 

5112.14.10.20 

5112.15.ia20 

5112J21.10.20 

5112.22.10.20 

5112.23.ia20 

5112.24.10.20 

5112.25.10.20 

5309.21.20.00 

5309.29.20.00 

5407.91.05.20 

5407.92.05.20 

5407.93.05.20 

5407.94.05.20 

5408.31.05.20 

5408.32.05.20 

5408.33.05.20 

5408.34.05.20 

5515.13.05.20 

5515.22.05.20 

5515.92.05.20 

5516.31.05.20 

5516.32.05.20 

5516.33.05.20 

5516.34^)5.20 
440-M— Mens  and  Boys  in  HTS 
numbers: 

6203.21.00.30 

6203.23.00.30 

6205.iai0.00 

6205.10.20.10 

6205.10.20.20 

6205.30.15.10 

6205.30.15.20 

6205.90.20.20 

6205.90.40.20 

6211.31.00.30 
440 — All  remaining  HTS  numbers  in 

category  440. 
604-A — Acrylic  Staple  Fiber  Yam  in 
HTS  numbers: 
5509.32.00.00 
604-O — All  remaining  HTS  numbers  in 

category  604. 
651^— ^^oket  Sle^>er8  in  HTS 
numbers: 
6107.22.00.15 
6108.32.80.15 
651— All  remaining  HTS  numbers  in  651 


659-C— CoveraUs  and  Overalls  in  HTS 
numbers: 

6103.23.00.55 

6103.43.20.20 

6103.49.20  J» 

6103.49.30.38 

6104.63.10.20 

6104.69.10.00 

6104.69.30.14 

6114.30.30.40 

6114.30.30.50 

6203.43.20.10 

6203.43.20.90 

6203.49.10.10 

6203.49.10.90 

6204.63.15.10 

6204.69.10.10 

6211.33.00.10 

6211.33.00.17 

6211.43JW.10 
659^— Hats  in  HTS  numbers: 

6502.00.90.30 

6504.00.90.15 

6504.00.90.60 

6505.90.50.60 

6505.90.60.60 

6505.90.70.60 

6505.90.80.75 
659-S — Swimwear  in  HTS  numbers: . 

6112.31.0ai0 

6112.31.00.20 

6112.41.00.10 

6112.41J)0.20 

6112.41.00.30 

6112.41.00.40 

6211.11.10.10 

6211.11.ia20 

6211.12.10.10 

6211.12.10.20 
659-0 — AH  remaining  HTS  numbers  in 

category  659. 
669-P— Poly  Bags  in  HTS  numbers: 

6305.31J)0.10 

6305.31JX).20 

6305.39.00.00 
669-0 — All  remaining  HTS  numbers  in 

category  609. 
670-L — Luggage  in  HTS  numbprs: 

4202.12.80.30 

4202.12.80.70 

4202.92.30.20 

4202.92.30.30 

4202.92.90.20 
670-O — All  remaining  HTS  numbers  in 
category  670. 

Hong  Kong 

Part  Categories 

338/339(1)— Tops  (including  Tank  Tops) 
in  HTS  numbers: 
6109.10.00.25 
6109.10.00.30 
6109.10.0a60 
6109.10.00.65 
6114.20.00.05 
6114.20.00.10 


.^eralRggter/Vol.  53.  No.  249/  Wednesday.  December  28.  1988  /  Notices 52467 


338/339— All  remaining  HTS  numbers  in 

categories  338/339. 
359(1)— Coveralls,  Overalls,  and 
Jumpsuits  in  HTS  numbers: 

6103.42.20.25 

6103.49.30.34 

6104.62.10.20 

6104.69.30.10 

6114.20.00.48 

6114.20.00.52 

6203.42.20.10 

6203.42.20.90 

6204.62.20.10 

6211.32.00.10 

6211.32.00.25 

6211.42.00.10 
359(2)— Vests  in  HTS  numbers: 

6103.19.20.30 

6103.19.40.30 

6104.12.00.40 

6104.19.20.40 

6110.20.10.22 

6110.20.10.24 

6110.20.20.30 

6110.20.20.35 

6110.90.00.44 

6110.90.00.46 

6201.92.20.10 

6202.92.20.20 

6203.19.10.30 

6203.19.40.30 

6204.12.00.40 

6204.19.30.40 
6211.32.00.70 
6211.42.00.70 
359— All  remaining  HTS  numbers  in  359. 
369(1)— Shop  Towels  in  HTS 

6307.10.20.05. 
369— All  remaining  HTS  numbers  in  369. 
659(1)— Coveralls  and  Overalls  in  HTS 
numbers: 
6103.23.00.55 
6103.43.20.20 
6103.49.20.00 
6103.49.30.38 
6104.63.10.20 
6104.69.ia00 
6104.69.30.14 
6114.30.30.40 
6114.30.30.50 
6203.43.20.10 
6203.43.20.90 
6203.49.10.10 
6203.49.10.90 
6204.63.15.10 
6204.69.10.10 
6211.33.00.10 
6211.33.00.17 
6211.43.00.10 
659(2)— Swimwear  in  HTS  numbers: 
6112.31.00.10 
6112.31.00.20 
6112.41.00.10 
6112.41.00.20 
6112.41.00.30 
6112.41.00.40 
6111.11.10.10 
6111.11.10.20 
6111.12.10.10 


8lll.i2.ia2O 
659— All  remaining  HTS  numbers  in  659. 
845(1)— Sweaters  in  HTS  numbers: 

616103.29.20.74 

6104.29.20.72 

6110.90.00.24 

6110.90.00.42 

6117.90.00.20 
845(2) — Sweaters,  Assembled  in  Hong 
Kong  From  Knit  to  Shape 
Components,  Knit  Elsewhere  in 
HTS  numbers: 

6103.29.20.70 

6104.29.20.70 

6110.90.00.22 

6110.90.00.40 
846(1) — Sweaters  in  HTS  numbers: 

6103.29.20.68 

6104.29.20.68 

6110.90.00.20 

6110.90.00.38 

6117.90.00.18 
846(2)— Sweaters,  Assembled  in  Hong 
Kong  From  Knit  to  Shape 
Components,  Knit  Elsewhere  in 
HTS  numbers: 

6103.29.20.66 

6104.29.20.64 

6110.90.00.18 

6110.90.00.36 

India 

Part  Categories 

341-Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 
6204.22.30.60 
6206.30.30.10 
6206.30.30.30 
341-0— All  remaining  HTS  numbers  in 

category  341. 
369-S— Shop  Towels  in  HTS  number 

6307.10.20.05 
369-0— All  remaining  HTS  numbers  in 
category  369. 

Additional  Note:  The  following  HTS 
numbers  are  exempt  from  visa 
requirements  from  India: 
Category  369: 

5702.10.90.20 

5702.49.10.10 

5702.99.10.10 
Category  465: 

5701.10.16.00 

5702.10.90.10 

5702.51.20.00 

5702.91.30.00 
Category  665: 

5702.10.90.30 

5702.42.20.10 

5702.92.00.10 

5703.20.10.10 

Indonesia 

Part  Categories 

369-D— In  category  369,  Dishtowels.  in 
HTS  numbers: 
6302.60.00.10 


6302.91.00.20 
369-S— In  category  369,  Shop  Towels,  in 
HTS  number: 
6307.10.20.05 
369-0 — All  remaining  HTS  numbers  in 

category  369. 
604-A— Plied  Acrylic  Yam  in  HTS 
number 
5509.32.00.00 
604-O — ^All  remaining  HTS  numbers  in 
category  604. 

Korea 

Part  Categories 

229-F-^ishnets  in  HTS  numbers: 
5608.11.00.00 
5608.19.10.10 
5608.19.10.20 
2290 — ^All  remaining  HTS  numbers  in 

229. 
34Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 
6205.20.20.15 
6205.20.20.20 
6205.20.20.46 
6205.20.20.50 
6205.20.20.60 
340-O — All  remaining  HTS  numbers  in 

340. 
359— H— Headwear  in  HTS  numbers: 
6506.90.15.30 
6506.90.20.60 
359-0 — ^All  remaining  HTS  numbers  in 

category  359. 
369-^/— Luggage  in  HTS  numbers: 
4202.12.40.00 
4202.12.80.20 
4202.12.80.60 
4202.92.15.00 
4202.92.30.15 
4202.92.60.00 
369-0 — All  remaining  HTS  numbers  in 

369. 
459-W — Woven  Woolen  Headwear  in 
HTS  number: 
6505.90.40.60 
459-0 — All  remaining  HTS  numbers  in 

459. 
640-DY— Dress  Shuts  with  Two  or  More 
Colors  in  the  Warp  and/or  Filling  in 
HTS  numbers: 
6205.30.20.10 
6205.30.20.20 
640-DO— Dress  Shirts  Other  TTian  With 
Two  or  More  Colors  in  HTS 
numbers: 
6205.30.20.30 
6205.30.20.40 
6205.90.20.30 
6205.90.40.30 
640-OY— Shirts,  Other  than  Dress,  With 
Two  or  More  Colors  in  the  Warp 
and/or  Filling  in  HTS  numbers: 
6205.30.20.50 
6205.30.20.60 
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640-OO— Shirts,  Other  Ulan  Dress, 

Other  Than  Two  or  More  Colors  in 

the  Warp  and/or  Filling  in  HTS 

numbers: 
6203.23.00.80 
6203.29.20.50 
6205.30.10.00 
6205.30.20.70 
6205.30.20.80 
6211.33.00.40 
641-Y-^lou8es  With  Two  or  More 

Colors  in  the  Warp  and/or  Filling  in 

HTS  numbers: 
6204.23.00.50 
6204.29.20.30 
6206.40.30.10 
6206.40.30.25 
641-0 — ^All  remaining  HTS  numbers  in 

641. 
659-0— Coveralls  and  Overalls  in  HTS 
6103.23.00.55 
6103.43.20.20 
6103.49.20.00 
6103.49.30.38 
6103.63.10.20 
6104.69.10.00 
6104.69.30.14 
6114.30.30.40 
6114.30.30.50 
6203.43.20.10 
6203.43.20.90 
6203.49.10.10 
6203.49.10.90 
6204.63.15.10 
6204.69.10.10 
6211.33.00.10 
6211.33.00.17 
6211.43.00.10 
659-H — Hats  in  HTS  mnnbers: 
6502.00.90.30 
6504.00.90.15 
6504.00.90.60 
6505.90.50.60 
6505.90.60.60 
6505.90.70.60 
6505.90.80.75 
659-S— Swimwear  in  HTS  numbers: 
6112.31.00.10 
6112.31.00.20 
6112.41.00.10 
6112.41.00.20 
6112.41.00.30 
6112.41.00.40 
6211.11.10.10 
6211.11.10.20 
6211.12.10.10 
6211.12.10.20 
659-0 — All  remaining  HTS  numbers  in 

category  659. 
669-C— Braided/Plated  Cords,  Twines 

and  Ropes  in  HTS  numbers: 
5607.49.30.00 
5607.50.40.00 
669-P — Polypropylene  Bags  In  HTS 
numbers: 
6305^1.00.10 
6305.31.00.20 
6305.39.004W 
669-T— Tents  and  Tarpaulins  in  HTS 
numbers: 


6306.12.00.00 

6306.19iX).10 

6306.22.9a00 
669-0 — All  remaining  HTS  numbers  in 

category  669. 
670-L — ^Luggage  in  HTS  nundms: 

4202.12.80.30 

4202.12.80.70 

A2OZJBZ.d0JO 

4202.92J0J0 

4202.92.90.20 
670-O — ^All  remaining  HTS  nun^ers  in 
category  670. 

Malaysia 

Part  Categories 

369-S — Shop  Towels  in  HTS  numl)en 

6307.10.20.05 
369-0 — All  remaining  HTS  numbers  in 

category  369. 
438-W— Womens  and  Giris  in  HTS 
numbers: 

6104.21.00.60 

6104.231)0.20 

6104.29.20.48 

6106.20.10.10 

6106.20.10.20 

6106.90.10.10 

6106.90.10.20 

6106.90.20.20 

6106.90.30.20 

6109.90.15.40 

6110.10.10.60 

6110.10.20.80 

6110.30.15.60 

6110.90.00.74 

6114.10.00.40 
438-0 — All  remaining  HTS  numbers  In 

category  438. 
647-4C— 4Cnit  in  HTS  numbers: 

6103.23.00.40 

6103.29.10.20 

6103.43.15.20 

6103.43.15.40 

6103.49.10.20 

6103.49  Jai4 

6112.12.00.50 

6112.19.10.50 

6112.20.10.60 

6113.00.00.45 

6103.23.00.45 

6103.29.10.30 

6103.43.15.50 

6103.43.15.70 

6103.49.10.60 
647 — All  remaining  HTS  numbers  in 

category  647. 
648-K— Knit  in  HTS  numbers: 

6104.23.00.32 

6104.23.00.34 

6104.29.10.30 

6104.29.10.40 

6104.29.20.38 

6104.63.20.10 

6104.63.20.25 

6104.63.20.30 

6104.63.20.60 

6104.69.2ai0 


6lO4.6O.2a2O 
6104.69.30.26 
6112.12.00.60 
6112.19.10.60 
6112.20.10.70 
6113.00.00.50 
6117.90.00.46 
648 — All  remaining  HTS  numbers  in 
category  648. 

Mexico 

Part  Categories 

201-C— Cordage  in  HTS  numbers: 
5607.41.30.00 
5607.49.15.00 
5607.49.25.00 
5607.50.20.00 
5607.90.20.00 
201-O — All  remaining  HTS  numbers  in 

category  201. 
229-F— Fishnets  in  HTS  numbers: 
5608.11.00.00 
5608.19.10.10 
5608.19.10.20 
229-0 — All  remaining  HTS  numbers  In 

229. 
359-C— Coveralls  and  Overalls  in  HTS 
numbers: 
6103.42.20.25 
6103.49.30.34 
6104.62.10.20 
6104.69.30.10 
6114.20.00.48 
6114.20iX).52 
6203.42.20.10 
6203.42.20.90 
6204.62.20.10 
6211J2.00.10 
6211.32.00.25 
6211.42.00.10 
359-0 — All  remaining  HTS  numbers  in 

category  359. 
369-D— Dish  Towels  in  HTS  numbers: 
6302.60.00.10 
6302.91.00.20 
369-B — Handbags  and  Luggage  in  HTS 
numbers: 
4202.12.40.00 
4202.12.80.20 
4202.12.80.60 
4202.22.40.20 
4202.22.45.00 
4202.22.80.30 
4202.92.15.00 
4202.92.30.15 
4202.92.60.00 
369-U — Shoe  Uppers  in  HTS  numtiers: 

6406.ia75.60 
369-0 — All  remaining  HTS  nuo^ien  in 
category  369  Excluding  5601.10.00.00 
and  5601.21.00.90. 
341-Y/641-Y— Only  the  following  HTS 
numbers  In  the  respective 
categories: 
341-Y: 

6204.22.30.60 
6206.30.30.10 


6206.30.30.30 
641-Y: 

6204.23.00.50 
6204.29.20.30 
6206.40.30.10 
6206.40.30.25 
341/641— All  remaining  HTS  numbers  in 

categories  341/641. 
465 — **  Wool  rugs  in  HTS  numbers 
5702.51.20.00  and  5702.91.30.00  are 
exempt  from  visa  requirements  ** 
604-A— Acrylic  Staple  Fiber  Yam  in 
HTS  number 
5509.32.00.00 
604-O — All  remaining  HTS  numbers  in 

category  604. 
607-Y— Polyester/Cotton  Yam  in  HTS 
numbers: 
5509.53.0030 
5509.53.00.60 
607-O — ^All  remaining  HTS  numbers  in 

category  607. 
659-C— Coveralls  and  Overalls  in  HTS 
numbers: 
6103.23.00.55 
6103.43.20.20 
6103.49.20.00 
6103.49.30.38 
6104.63.10.20 
6104.69.10.00 
6104.69.30.14 
6114.30.30.40 
6114.30.30.50 
6203.43.2ai0 
6203.43.20.90 
6203.49.10.10 
6203.49.ia90 
6204.63.15.10 
6204.69.10.10 
6211.33.00.10 
6211.33.00.17 
6211.43.00.10 
659-H— Hats  in  HTS  numbers: 
6502.00.90.30 
6504.00.90.15 
6504.00.90.60 
6505.90.50.60 
6505.90.60.80 
6505.90.70.60 
6505.90.80.75 
659-S — Swimwear  in  HTS  munbers: 
6112.31.00.10 
6112.31.00.20 
6112.41.00.10 
6112.41.00.20 
6112.41.00.30 
6112.41.00.40 
6211.11.10.10 
6211.11.10.20 
6211.12.10.10 
621112.1020 
659-0 — All  remaining  HTS  numbers  in 

category  659. 
669-0— Braided/Plated  Cords,  Twines 
and  Bopes  in  HTS  numberr. 
5607.49.30.00 
5607.50.40.00 
669-B— Poly  Bags  in  HTS  numbers: 
6305.31.00.20 


6305.39.00.00 
669-0 — All  remaining  HTS  numbers  in 
category  669. 

Pakistan 

Part  Categories 

869-D— Dishtowels  in  HTS  numbers: 

6302.60.00.10 

6302.91.00.20 
369-R— Bar  Mops  in  HTS  number: 

6307.10.20.20 
369-S— Shop  Towels  in  HTS  number 

6307.10.20.05 
369-0 — All  remaining  HTS  numbers  in 
category  369. 

Pern 

Part  Categories 

338-S— Other  than  Tee  Shirts  and  Tank 

Tops  in  HTS  numbers: 
6103.22.00.50 
6105.10.00.10 
6105.10.00.30 
6105.90.30.10 
6109.10.00.35 
6110.20.10.25 
6110.20.20.40 
6110.20.20.65 
6110.90.00.68 
6112.11.00.30 
6114.20.00.05 
338 — All  remaining  HTS  numbers  in 

category  338. 
339-S— Other  than  Tee  Shirts  and  Tank 

Tops  in  HTS  numbers: 
6104.22.00.60 
6104.29.20.46 
6106.10.00.10 
6106.10.00.30 
6106.90.20.10 
6106.90.30.10 
6109.10.00.70 
6110.20.10.30 
6110.20.20.45 
6110.20.20.75 
6110.90.00.70 
6112.11.00.40 
6114.20.00.10 
6117.90.00.22 
339 — All  remaining  HTS  numbers  in 

category  339. 

Philippines 

Part  Categories 

369-S— Shop  Towels  in  HTS  number 

6307.10.20.05 
369-0 — All  remaining  HTS  numbers  in 

category  369. 
34O-Y/640-Y— Only  the  foHowiogHTS 
numbers  in  the  respective 
categories: 
34e-Y: 

6205.20.20.15 
6205.20.20.20 
6205.20.2046 
6205.20.20.50 
6205.20.20.60 


640-Y: 

6205.30.20.10 

6205.30.20.20 

6205.30.20.50 

6205.30.20.60 
340-O/640-O— All  remaining  HTS 

numbers  in  category  340/640 
659-H— Hats  in  HTS  numbers: 

6502.00.90.30 

6504.00.90.15 

6504.00.90.60 

6505.90.50.60 

6505.90.60.60 

6505.90.70.80 

6505.90.80.75 
659-0 — AH  remaining  HTS  numbers  in 
category  659. 

Singapore 

Pari  Categories 

659-S — Swimwear  In  HTS  numbers: 

6112.31.00.10 

6112.31.00.20 

6112.41in.10 

6112.41.00.20 

6112.41.00.30 

6112.41.00.40 

6111.11.10.10 

6111.11.10.20 

6111.12.10.10 

6111.12.10.20 
659-V —  Vests  in  HTS  ntinibers: 

6110.30.10.30  . 

6110.30.10.40 

6110.30.20.30  .,  — 

611030.20.40 

6110.30.30.30 

6110.30.30.35 

6110.90.00.52 

6110.90.00.54 

6201.93.20.20 

6202.93.20.20 

6211.33.00.50 

6211.43.00.80 
659-0 —  All  remaining  HTS  nimibers  in 
category  659. 

Sri  Lanka 

Pari  Categories 

338-S— Other  than  Tee  Skirts  and  Tank 
Tops  in  HTS  numbers: 

6103.22.0050 

6105.1000.10 

6105.1000.30 

6105.90.30.10 

6109.10.00.35 

6110.20.10.25 

6110.20.20.40 

6110.20.20.65 

6110.90.00.68 

6112.11.00.30 

6114.20.00.05 
33&-0 — All  remaining  HTS  numbers  in 

category  338. 
339-S— Other  than  Tee  Skirts  and  Tank 
Tops  in  HTS  numberr 

6104.22.00.60 
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6104.29.20.46 
6106.10.00.10 
6106.10.00.30 
6106.90.20.10 
6106.90.30.10 
6109.10.00.70 
6110.20.10.30 
6110.20.20.45 
6110.20.20.75 
6110.90.00.70 
6112.11.00.40 
6114.20.00.10 
6117.90.00.22 
339-0 — All  remaining  HTS  numbers  in 

category  339. 
340-Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 
6205.20.20.15 
6205.20.20.20 
6205.20.20.40 
6205.20.20.50 
340-O — All  remaining  HTS  numbers  in 

category  340 
341- Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 
6204.22.30.60 
6206.30.30.10 
6206.30.30.30 
341-0 — ^All  remaining  HTS  numbers  in 

category  341 
359-C— Coveralls  and  Overalls  in  HTS 

numbers:. 
,  6103.42.20.25 
6103.49.30.34 
6104.62.10.20 
6104.69.30.10 
6114.20.00.48 
6114.20.00.52 
6203.42.20.10 
6203.42.20.90 
6204.62.20.10 
6211.32.00.10 
6211.32.00.25 
6211.42.00.10 
359-0 — All  remaining  HTS  numbers  in 

359. 
369-D— Dish  Towels  in  HTS  numbers: 
6302.60.00.10 
6302.91.00.20 
369-S— Shop  Towels  in  HTS  number. 

6307.10.20.05 
369-0— All  remaining  HIS  numbers  in 

369. 
659-C — Coveralls  and  Overalls  in  HTS 
numbers: 
6103.23.00.55 
6103.43.20.20 
6103.49.20.00 
6103.49.30.38 
6104.63.10.20 
6104.69.10.00 
6104.69.30.14 
6114.30.30.40 
6114.30.30.50 
6203.43.20.10 
6203.43.20.90 
6203.49.10.10 


6203.49.10.90 
6204.63.15.10 
6204.89.10.10 
6211.33.00.10 
6211.33.00.17 
6211.43.00.10 
659-0 — All  remaining  HTS  numbers  in 
category  659. 

Taiwan 

Part  Categories: 

229-R — Fishnets  in  HTS  numbers: 

5608.11.00.00 

5608.19.10.10 

5608.19.10.20 
229-0 — All  remaining  HTS  numbers  in 

category  229. 
359-H — ^Headwear  in  HTS  numbers: 

6505.90.15.30 

6505.90.20.60 
359-C— Coveralls  and  Overalls  in  HTS 
numbers: 

6103.42.20.25 

6103.49.30.34 

6104.62.10.20 

6104.69.30.10 

6114.20.00.48 

6114.20.00.52 

6203.42.20.10 

6203.42.20.90 

6204.62.20.10 

6211.32.00.10 

6211.32.00.25 

6211.42.00.10 
359-V— Vests  in  HTS  numbers: 

6103.19.20.30 

6103.19.40.30 

6104.12.00.40 

6104.19.20.40 

6110.20.10.22 

6110.20.10.24 

6110.20.20.30 

6110.20.20.35 

6110.90.00.44 

6110.90.00.46 

6201.92.20.10 

6202.92.20.20 

6203.19.10.30 

6203.19.40.30 

6204.12.00.40 

6204.19.30.40 

6211.32.00.70 

6211.42.00,70 
359-0 — All  remaining  HTS  nimibers  in 

category  359. 
369-L — Luggage  in  HTS  numbers: 

4202.12.40.00 

4204.12.80.20 

4202.12.80.60 

4202.92.15.00 

4202.92.30.15 

4202.92.60.00 
369-0 — All  remaining  HTS  numbers  in 

category  369. 
640-Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 

6205.30.20.10 


6205.30.20.20 

6205.30.20.50 

6205.30.20.60 
640-O — All  remaining  HTS  numbers  in 

640. 
641-Y— With  Two  or  More  Colors  in  the 
Warp  and/or  Filling  in  HTS 
numbers: 

6204.23.00.50 

6204.29.20.30 

6206.40.30.10 

6206.40.30.25 
641-0 — All  remainng  HTS  numbers  in 

category  641. 
659-B — Bodysuits  in  HTS  numbers: 

6114.30.20.10 

6114.30.20.20 
659-C— Coveralls  and  Overalls  in  HTS 
numbers: 

6103.23.00.55 

6103.43.20.20 

6103.49.20.00 

6103.49.30.38 

6104.63.10.20 

6104.69.10.00 

6104.69.30.14 

6114.30.30.40 

6114.30.30.50 

6203.43.20.10 

6203.43.20.90 

6203.49.10.10 

6203.49.10.90 

6204.63.15.10 

6204.69.10.10 

6211.33.00.10 

6211.33.00.17 

6211.43.00.10 
659-H— Hats  in  HTS  numbers: 

6502.00.90.30 

6504.00.90.15 

6504.00.90.60 

6505.90.50.60 

6505.90.60.60 

6505.90.70.60 

6505.90.80.75 
659-S — Swinwear  in  HTS  numbers: 

6112.31.00.10 

6112.30.00.20 

6112.41.00.10 

6112.41.00.20 

6112.41.00.30 

6112.41.00.40 

6211.11.10.10 

6211.11.10.20 

6211.12.10.10 

6211.12.10.20 
659-0 — All  remaining  HTS  numbers  in 

category  659. 
669-P— Poly  Bags  in  HTS  number 

6305.31.00.10 

6305.31.00.20 

6305.39.00.00 
669-T— Tents  and  Tarpaulins  in  HTS 
numbers: 

6306.12.00.00 

6306.19.00.10 

6306.22.90.00 


Federal  Regirter  /  Vol  S8.  No.  249/  Wednesday.  Deoeaiber  26.  1968  /  Notices ^JATl 


eee-O— All  remaining  HTS  numbers  in 

category  669. 
670-F— Flatgoods  in  HTS  nmnbar: 

4202.32.95.50 
670nH— Handbags  in  HTS  numbers: 

4202.22.4030 

4202.22.80.50 
670-L— Luggage  in  HTS  numbers: 

4202.12.8a30 

4202.12.80.70 

4202.92.30.20 

4202.92.30.30 

4202.92.90.20 

Tliailand 

Part  Categories 

301-P— Less  Than  85%  Cotton  in  HTS 
numbers: 
5206.21 4KXU)00 
5206.22.000.000 
520e.23.000i)00 
5206.24.000.000 
5206.25.000.000 

520641. ooaooo 

5206/42.000.000 

5206.43.000.000 

5206.44i)00.000 

5206.45.000.000 
301-0—85%  or  More  Cotton  in  HTS 
numbers: 

5205.21.000.000 

5205.22.000.000 

5205.230)00000 

5205.24.000.000 

5205.25.000.000 

5205.41.000.000 

5205.42.000.000 

5205.43.000.000 

5205.44.000.000 

5205.45.000.000 
369-L— Luggage  in  HTS  numbers: 

4202.12.404X) 

4202.12.80.20 

4202.12.80.60 

4202.92.15.00 

4202.92.30.15 

4202.^2.60.00 
369-0 — ^AU  remaining  HTS  numbers  in 

category  369. 
804-A— Acrylic  Staple  Fiber  Yam  in 
HTS  number 

5509.32.00.00 
804 — ^All  remaining  HTS  numbers  in 

category  604. 
669-P— Poly  Bags  in  HTS  number 

6305.31.00.10 

6305.31.00.20 

6305.39.00.00 
669 — All  remaining  HTS  numbers  in 
category  666. 

Yugoslavia 

Part  Categories 

604-A— Acrylic  Staple  Fiber  Yam  in 
HTS  number 
5509.32.00J)0 
(FR  Doc.  88-20774  12-27-88:  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Department  of  «he  Aniiy 

Anny  Seienoe  Board;  Open  lleeting 

In  accordance  with  section  10(a)(2)  of 
fee  Federal  Advisory  Conunittee  Act 
fPiib.  L.  92-463)  announconent  is  made 
of  the  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  23-27  January  1989. 

Time:  0800-1700  hours  daily. 

Place:  Federal  Republic  of  Germany. 

./4^ent/t7.-T1ie  Army  Science  Board  Ad 
Hoc  Subgroup  on  Army  Families  will  be 
hosted  by  the  Commanding  General  of 
U.S.  Army  V  Corps,  Frankfurt.  Germany. 
The  subgroup  will  receive  briefings  on 
those  programs  being  utilized  in  V  Corps 
that  address  soldier  and  family  issues 
io^acting  on  Quality  of  Life  in 
Germany.  In  addition,  the  subgroup  will 
be  afforded  the  opportunity  to  visit  with 
soliders  and  families  at  select 
installations  and  hear  first-hand  of 
soldiers'  concerns.  This  meeting  is  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
SaUyA.Wanier, 

Administrative  Officer,  Army  Science  Board. 
[FB  Doc.  88-29702  Filed  12-27-aa  8:45  am] 
BUJNG  COBE  S710-0S-M 


DEPARTMENT  OF  EDUCATION 

Proposed  InfomuMon  Collection 
Requests 

AGBNCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  bef(M«  January 
27.1989. 


I:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  R^ulatory  AfiEairs. 
Attention:  Jim  Houser.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  728  Jadcson 
Place,  NW..  Room  320a  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  auction  requests  should 


be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATKMI COWTACT: 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARY  INFORMATIOII:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pidilic 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Eadi 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  T)pe  of  review  requested,  e^. 
new.  revision,  extension,  existing  or 
reinstatement;  (2)  title;  (3)  frequency  of 
collection:  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  pubUc  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  availaUe  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  December  22. 1988. 
Caries  U.  Rice. 

Director  for  Office  of  Information  Resources 
Mdnagement. 

Office  of  Educatioiial  Research  and 
Improvement 

Type  of  Review:  reinstatement. 
Title:  Continuation  Application-LEAD 

(Leadership  in  Educational 

Administration  Development). 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments;  N<n>-profit  institutions. 
Reporting  Burden: 

Responses:  57;  Burden  Hours:  228. 
Recordkeeping: 

Recordkeepers:  0;  Burden  Hours:  0. 
Abstract-  This  form  will  be  used  by 

State  agencies  to  apply  for  fundiog 

under  the  Leadership  in  Educational 

AdministratiaB  Development  program. 

Ute  Department  ases  die  infonnation 

to  make  grant  awards. 
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Office  of  Special  Education  and 
Rehabilitation  Services 

Type  of  Review:  Extension. 
Title:  Recordkeeping  for  Children 

Transferring  to  Local  Agency 

Programs. 
Frequency:  Recordkeeping. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  0;  Burden  Hours:  0. 
Recordkeeping: 

Recordkeepers:  10,000;  Burden  Hours: 
10,000. 
Abstract:  The  State  educational  agency 

must  maintain  data  each  year  on  the 

number  of  children  who  leave 

institutions  and  return  to  local  school 

systems. 
[FR  Doc.  88-29852  Filed  12-27-88;  8:45  am] 

BtlXINQ  CODE  4000-01-« 


[CFOA  No.  84.087] 

Inviting  Applications  for  New  Awards 
Under  the  Indian  Education  Act  of 
1988.  Subpart  2  (Formerly  Part  B)— 
Fellowships  for  Indian  Students  for 
Fiscal  Year  1989 

Purpose:  Enables  Indian  students  to 
pursue  courses  of  study  leading  to:  (a) 
Postbaccalaureate  degrees  in  medicine, 
psychology,  law,  education,  clinical 
psychology  and  related  fields,  or  (b) 
undei^aduate  or  graduate  degrees  in 
business  administration,  engineering, 
natural  resources,  and  related  fields. 

Deadline  for  Transmittal  of 
Applications:  February  16. 1989. 

Deadline  for  Intergovernmental 
Review  Conunents:  April  17, 1989. 

Applications  Available:  January  6, 
1989. 

Available  Funds:  The  Congress  has 
appropriated  $1.60a000  for  this  program 
for  fiscal  year  1989.  Approximately 
$600,000  will  be  available  for  new  *- 
awards. 

Estimated  Range  of  Awards:  $797- 

$29,860. 

Estimated  Average  Size  of  Awards: 
$12,681. 

Estimated  Number  of  Awards:  47. 

Project  Period:  12  months. 

Applicable  Regulations:  The  Indian 
Fellowship  Program  Regulations.  34  CFR 
Part  263.  as  proposed  to  be  amended  (53 
FR  39876-39878). 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
essential  to  solicit  applications  on  the 
basis  of  the  notice  of  projiosed 
rulemaking  (NPI^)  for  this  program,  as 
published  in  the  Federal  Renter  on 
October  12. 1988  (53  FR  39876-39878) 


because  of  the  requirement  in  25  U.S.C. 
2623(d)(2)  to  make  awards  no  later  than 
45  days  before  the  commencement  of  an 
academic  term.  The  Secretary  received 
very  few  comments  on  the  NPRM.  He 
has  carefully  reviewed  them  and  does 
not  anticipate  making  any  changes  in 
the  final  regulations.  However,  if  any 
changes  are  made,  applicants  will  be 
given  an  opportunity  to  revise  or 
resubmit  their  applications. 

For  Applications  or  Information 
Contact:  Dorothea  Perkins,  U.S. 
Department  of  Fducation,  400  Maryland 
Avenue,  SW.,  Room  2164,  Washington, 
DC  20202.  Telephone:  (202)  732-1909. 

Program  Audwrity:  25  U.S.C.  2623. 

Dated:  December  22, 1988. 
Beryl  Dorsett, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  88-29851  Filed  12-27-88;  8:45  am] 
MLLINO  CODE  400IHI1-II 


Fund  for  ttie  Improvement  and  Reform 
of  Schools  and  Teaching  Board; 
Meeting 

agency:  Department  of  Education  Fund 
for  the  Improvement  and  Reform  of 
Schools  and  Teaching  Board. 
ACnON:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunify  to  attend. 
DATB  January  13, 1989— 9K)0  a.m. — 
Conclusion  of  Business. 


:  The  Holiday  Inn  Hotel  560  C 
Street,  SW,  Washington.  DC. 

FOfI  FURTHER  mfORMATNM  CONTACT: 

Daniel  Schecter.  Acting  Director,  Fund 
for  the  Improvement  and  Reform  of 
Schools  and  Teaching,  U.S.  Department 
of  Education,  555  New  Jersey  Avenue, 
NW.,  Room  522,  Washingtcm,  DC  20208- 
5524.  (202)  357-6496. 
SUPPiCMENTARV  INFORMATION:  The 

Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching  is  established 
under  Section  3231  of  the  Hawkins- 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  Act  (Pub.  L 100-297).  The  Board  is 
estabhshed  to  advise  the  Secretary 
concerning  developments  in  education 
that  merit  his  attention;  identify 
promising  initiatives  to  be  supported 
under  the  authorizing  legislation;  advise 


the  Secretary  and  the  Director  of  the 
Fund  on  the  selection  of  projects  under 
consideration  for  support,  and  on 
planning  documents,  guidelines  and 
procedures  for  grant  competitions 
carried  out  by  the  Fund;  and  advise  the 
Secretary  and  the  Congress  of  the 
priorities  of  the  Board  for  the 
improvement  of  education  and  the 
implications  of  the  priorities  for  the 
Fund. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  agenda  includes: 
discussion  of  FIRST  Program  legislation 
and  plans  for  the  1989  competitions, 
1990  competition  priorities,  the  duties 
and  responsibilities  of  Board  members 
and  other  general  Board  business. 

Records  will  be  kept  of  all  Board 
proceedings  and  will  be  available  for 
public  inspection  at  the  Office  of  the 
Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  522, 
Washington,  DC  20206-5524  from  the 
hours  of  8:30  a.m.  to  5:00  p.m. 

Dated:  Deceml>er  21. 198& 
Patiida  Hines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[FR  Doc.  86-29846  Filed  12-27-88: 8:45  am) 
■NXWa  COM  400O-O1-M 


National  CouncH  on  Vocational 
Education;  Public  Meeting 

AOENCY:  National  Council  on  Vocational 
Education. 

action:  Notice  of  public  meeting  of  the 
council. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Council  on 
Vacational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  of  its  opportunity  to 
attend. 

dates: 

January  22, 1989— 6K)0  p.m.  to  8:00  p.m. 

National  Association  of  State 

Directors,  of  Vocational  Education. 

1420 16di  St.  NW..  Washington.  DC 

20036.  (202)  326-0216. 
January  23. 1989—9:30  a.m.  to  4:00  p.m. 
address:  The  Jefferson  Hotel  Sixteenth 
&  M  Sheets.  NW.,  Washington,  DC 
20036-3295.  Location:  Jefferson  Suite, 
(202)  331-7982. 

supplementary  information:  The 
National  Council  on  Vocational 
Education  is  established  under  section 


104  of  the  Vocational  Education 
Amendments  of  1986,  Pub.  L.  90-576. 
The  Council  is  established  to: 

(A)  Advise  the  President,  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of,  preparation  of  general  regulations 
for,  and  operation  of,  vocational 
education  programs  supported  with 
assistance  under  this  title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changer  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress'  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distiibute  the  results 
thereof. 

Agenda 

The  proposed  agenda  will  include: 
Discussions  of  the  Council's  initiatives 
including:  National  Awareness 
Campaign,  Occupational  Competencies 
Report  and  Phase  II,  Council  Annual 
Report  and  Reauthorization  Statement, 
Current  and  Future  Council  Business. 
FOR  further  information  CONTACT 
Dr.  Joyce  Winterton,  Executive  Director, 
330  C  Street,  SW.,  MES-Suite  4060, 
Washington,  DC  20202-7580,  (202)  732- 
1884. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  above  address 
from  the  hours  of  9:00  a.m.  to  4:30  p.m. 

Signed  at  Washington,  DC.  December  19. 
1988. 

Joyce  Winterton, 

Executive  Director. 

IFR  Doc.  88^29684  Filed  12-27-88:  8:45  am] 
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DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER89-1 16-000  et  al.] 

Idaho  Power  Co.  et  af^  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  FHings 

;    Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


December  23, 1988. 

1.  Idaho  Power  Company 

[Docket  No.  ER89-118-000] 

Take  notice  that  on  December  14, 
1988,  Idaho  Power  Company  (IPC) 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  an  Interim 
Agreement  executed  on  October  31, 
1988,  providing  for  a  seasonal  energy 
exchange  with  the  City  of  Seattle,  City 
Light  Department.  The  Interim 
Agreement  is  to  run  from  December  1, 
1988,  and  shall  terminate  on  September 
15. 1989,  or  upon  the  execution  of  an 
Energy  Exchange  Agreement,  whichever 
occurs  earlier. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  the  Commission's 
regulations  in  order  to  permit  the 
agreement  to  become  effective  on 
December  1, 1988,  in  accordance  with  its 
terms. 

Comment  date:  Ianuar>'  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tampa  Electric  Company 

(Docket  No.  ER89-116-000] 

Take  notice  that  on  December  14, 
1988,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  Service 
Schedules  A,  B,  and  D  providing  for 
emergency,  scheduled,  and  long-term 
interchange  service,  respectively, 
between  Tampa  Electric  and  the 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Florida  (New  Smyrna 
Be£u:h).  The  service  schedules  are 
submitted  as  supplements  under  the 
existing  agreement  for  interchange 
service  between  Tampa  Electric  and 
New  Smyrna  Beach,  designated  as 
Tampa  Electric's  Rate  Schedule  FERC 
No.  13. 

Tampa  Electric  also  tendered  for 
filing,  as  a  supplement  to  the  Service 
Schedule  D  under  its  rate  schedule,  a 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  New  Smyrna 
Beach  of  capacity  and  energy  from  coal- 
fired  resources,  at  a  maximum  houriy 
delivery  rate  of  five  megawatts.  The 
term  of  the  commitment  is  from  January 
1. 1989  through  December  31, 1989, 
unless  extended  upon  mutual  agreement 
of  the  parties. 

Tampa  Electric  proposes  an  effective 
date  of  January  1, 1989  for  Service 
Schedules  A,  B,  and  D  and  the  Letter  of 
Commitment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  New  Smyrna  Beach  and  the  Florida 
Public  Service  Commission. 

Comment  date:  January  9, 1989,  in 
accordance  wiUi  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Canal  Electric  Company 

[Docket  No.  ER89-125-000) 

Take  notice  that  on  December  16. 
1988,  Canal  Electric  Company  (Canal) 
tendered  for  filing  a  Power  Contract  (the 
"Power  Contract")  between  itself, 
Cambridge  Electric  Light  Company  and 
Commonwealth  Electric  Company  and 
an  NU  Units  Capacity  Acquisition 
Commitment  (the  Commitment).  The 
Power  Contract  implements  the  terms  of 
the  Capacity  Acquisition  Agreement 
(FERC  Rate  Schedule  No.  21)  and  the 
Commitment.  Such  Power  Contract 
recognizes  the  purchase  demand  and 
energy  by  Canal  from  Connecticut  Light 
and  Power  Company  and  Western 
Massachusetts  Electric  Company, 
subsidiaries  of  Northeast  Utilities,  over 
the  time  period  November  1, 1988  to 
April  30, 1993  and  the  sale  of  such 
power  to  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company.  Canal  has  requested  that  the 
Commission's  notice  requirements  with 
respect  to  the  Power  Conb^ct  and  the 
Commitment  be  waived  pursuant  to 
Section  35.11  of  the  Commission's 
regulations  in  order  to  allow  the 
tendered  rate  change  to  become 
effective  as  of  November  1, 1988. 

Comment  date:  January  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

[Docket  No.  ER88-123-a»] 

Take  notice  that  on  December  15, 
1988,  New  England  Power  Comjjany 
(NEP)  tendered  for  filing  as  an  initial 
rate  schedule  a  Letter  Agreement 
between  NEP  and  I*ublic  Service 
Company  of  New  Hampshire  (PSNH) 
that  provides  for  the  sale  by  NEP  of 
thirty  megawatts  of  capacity  and  related 
enei^  ftt)m  NEP's  sixty  megawatt 
purchase  from  New  Brunswick  Power 
for  the  period  November  1, 1988  through 
November  30, 1988. 

A  proposed  effective  date  of 
November  1  is  requested  with  a  waiver 
of  the  Commission's  pnor  notice 
provision  also  requested. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Power  ft  light  Company,  an 
assumed  business  name  of  PadfiCorp. 

[Docket  No.  ER89-121-000] 

Take  notice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 
name  of  PacifiCorp,  on  December  15, 
1988,  tendered  for  filing,  in  accordance 
with  Section  35.30  of  the  Commission's 
Regulations,  Pacific's  Revised  Appendix 
1  for  the  state  of  Washington  and 
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Bonneville  Power  Administration's 
(Bonneville)  Determination  of  Average 
System  Cost  (ASC)  for  the  state  of 
Washington  (Bonneville's  Docket  No.  5- 
A2-8802).  The  Revised  Appendix  1 
calculates  the  ASC  for  the  state  of 
Washington  apphcable  to  the  exchange 
of  power  lietween  Bonneville  and 
Pacifia 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  March  1. 1988,  which  it  claims 
is  the  date  of  commencement  of  service. 

Copies  of  the  filing  were  supplied  to 
Bonnevine.  the  Washington  Utilities  and 
Transportation  Commission  and 
Bonneville's  Direct  Service  Industrial 
Customers. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  ft  Light  Company 

[Docket  No.  ER89-120-000] 

Take  notice  that  on  December  15. 
1988,  Florida  Power  &  Light  Company 
(FP&L)  tendered  for  filing  a  document 
entitled  Amendment  Number  Twenty- 
One  to  Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  Utilities 
Commission.  City  of  New  Smyrna 
Beach,  Florida  (Rate  Schedule  FERC  No. 
59). 

FP&L  states  that  under  Amendment 
Number  Twenty-One.  FP&L  will 
transmit  power  and  energy  for  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida  as  is  required  in  the 
implementation  of  certain  interchange 
arrangements  with  Tampa  Electric 
Company. 

FP&L  requests  that  waiver  of  the 
Commission's  Regulations  be  granted 
and  that  the  proposed  Amendment 
made  effective  on  January  1. 1989.  FP&L 
states  that  copies  of  the  filing  were 
served  on  Utilities  Commission.  City  of 
New  Smyrna  Beach.  Florida. 

Comment  date:  January  9. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER89-113-0001 

Take  notice  that  on  December  14. 
1988,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  fiUng  an  agreement 
for  the  sale  of  limited  term  power  to 
Boston  Edison  Company  (Edison). 
Pursuant  to  the  agreement  PSE&G 
commences  selling  on  November  1. 1988 
and  will  sell  to  Edison  capacity  and 


system  power  from  time  to  time  as 
scheduled  by  Edison. 

PSE&G  requests  the  Commission  to 
waive  its  notice  requirements  to  permit 
the  Sale  of  Limited  Term  Power 
Agreement  to  become  effective  as  of  the 
commencement  of  the  transaction. 
November  1, 1988.  Copies  of  the  filing 
have  been  served  upon  Edison. 

Comment  date:  January  9. 1969.  in 
accordance  with  Standard  Para^tiph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER8»-117-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  December  14. 1988.  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  UNTTIL  Power  dated  October  26. 
1988  providing  for  certain  transmission 
services  to  UNITIL  Power.  This 
agreement  provides  for  the  transmission 
and  delivery  by  Niagara  Mohawk  of  40 
MW  of  firm  power  purchased  by  UNITIL 
Power  from  New  Yoric  State  Electric  and 
Gas  (NYSEG).  The  term  of  the 
agreement  is  from  November  1. 1988 
until  April  30. 1989. 

An  effective  date  of  November  1. 1988 
is  proposed.  Niagara  Mohawk  states 
that  waiver  of  the  notice  requirements  is 
warranted  because  UNITIL  Power,  the 
only  customer  under  this  rate  schedule, 
has  consented  to  the  effective  date,  and 
the  service  provided  by  this  agreement 
commenced  on  November  1, 1988. 

Copies  of  this  filing  were  serviced 
upon  UNITIL  Power  and  the  New  York 
State  Public  Service  Commission. 

Comment  date:  January  9. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER89-124-O00J 

Take  notice  that  on  December  10, 
1988.  Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an 
Amendment  dated  December  13. 1968. 
which  amends  the  Interchange 
Agreement  between  South  Carolina 
Electric  &  Gas  Company  dated  July  9. 
1970  and  subsequent  Amendments 
dated  January  1. 1974.  April  1. 1979,  and 
August  10. 1980.  The  Interchange 
Agreement  and  the  Amendments  are 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  and 
designated  South  Carolina  Electric  & 
Gas  Company  FPC  Rate  Schedule  No.  29 
and  Carolina  Power  &  Light  Company' 
FPC  Rate  Schedule  No.  97. 

The  proposed  Amendment  to  the 
Interchange  Agreement  provides  that 
the  demand  rates  and  transmission  use 
rates  for  limited  term,  short  term. 


spinning  reserve,  and  other  energy  will 
be  calculated  by  both  parties  on  an 
annual  basis  as  set  forth  in  the 
appendices  and  exhibits  to  the 
Amendment.  The  primary  purpose  of  the 
proposed  Amendment  is  to  update  the 
rates  for  transactions  under  the 
Interchange  Agreement  to  reflect  current 
costs.  In  addition,  the  proposed 
Amendment  establishes  a  mechanism 
for  "ceiling  rates"  under  which  the 
parties  may  do  business  with  greater 
flexibility.  The  rates  calculated  under 
the  appendices  will  be  "ceiling  rates"; 
and  although  the  parties  may  agree  on  a 
rate  below  a  "ceiling  rate"  for  a 
particular  transaction,  the  rate  for  any 
such  transaction  will  not  exceed  the 
"ceiling  rate".  The  parties  to  the 
Amendment  mutually  agree  to 
recalculate  the  "ceiling  rates"  each  year 
to  determine  if  the  costs  have  changed 
sufficiently  to  warrant  a  change  in  the 
"ceiling  rates".  The  Amendment  further 
provides  that  for  deliveries  from  a  third- 
party  system,  the  delivering  party  will 
charge  the  receiving  party  the  demand 
rate  equal  to  the  demand  rate  charged 
by  the  third  party. 

It  is  proposed  that  the  Commission 
waive  its  60-day  notice  requirement  and 
allow  the  Amendment  submitted 
herewith  to  become  effective  on  January 
1,1969. 

Copies  of  this  filing  were  served  on 
South  Carolina  Electric  ft  Gas  Company, 
the  North  Carolina  Utilities  Commission, 
and  the  South  Carolina  Public  Service 

Commission. 

Comment  date:  January  9. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER89-122-O00J 

Take  notice  that  on  December  15, 
1988,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  Jointly  tendered 
for  filing  revised  exhibits  VII.VIII  and  IX 
to  the  Agreement  to  Coordinate 
Planning  and  Operations  and 
Interchange  Power  and  Energy  Between 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin). 

Exhibit  VII  sets  forth  the  specification 
of  the  rate  of  return  on  common  equity 
to  determine  the  overall  cost  of  capital. 
The  return  on  common  equity  for 
calendar  year  1989  is  the  FERC  generic 
rate  of  return  effective  November  1. 
1988.  A  Statement  of  the  impact  of  the 
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return  on  common  equity  on  each 
Company  has  been  filed. 

Exhibit  VIII  sets  forth  the 
specification  of  average  monthly 
coincident  peak  demands  for  calendar 
year  1989  for  each  of  the  Companies.  A 
statement  of  the  impacts  of  these 
coincident  peak  demands  on  each 
Company  has  been  filed.  These 
coincident  peak  demands  were 
determined  based  upon  three  year  data. 
The  three  year  data  consist  of  18  months 
actual  and  18  months  projected. 

The  change  from  the  use  of  the 
average  of  the  12  monthly  peak  demand 
allocation  method  to  the  use  of  36 
months  was  approved  in  Docket  No. 
ER87-279-000. 

Exhibit  IX  sets  forth  a  specification  of 
depreciation  rates  certified  by  the 
Minnesota  Public  Utilities  Commission 
and  the  Wisconsin  Public  Service 
Commission  for  NSP  (Minnesota)  and 
NSP  (Wisconsin).  A  statement  of  the 
impact  of  the  depreciation  rates  of  each 
company  has  been  filed. 

The  NSP  Companies  request  an 
effective  date  of  January  1. 1989,  for  this 
filing.  Copies  of  the  filing  letter  and 
revised  Exhibits  VII,  VIII  and  XI  have 
been  served  upon  the  wholesale  and 
wheeling  customers  of  the  Companies. 
Copies  of  the  filing  have  been  mailed  to 
the  state  Commissions  of  Michigan. 
Minnesota,  North  Dakota,  South  Dakota 
and  Wisconsin. 

Comment  date:  January  9. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Secretary. 
[PR  Doc.  88-29641  Filed  12-27-68;  8:45  am] 
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[Docket  Not.  CP89-410-000,  et  al.] 

Texas  Gas  Transmission  Corp„  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
December  21, 1988 

1.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-410-000] 

Take  notice  that  on  December  14, 
1988,  Texas  Gas  Transmission 
Corporation,  (Texas  Gas)  3800  Frederica 
Street.  Owensboro.  Kentucky  42301, 
filed  in  Docket  No.  CP89-410-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natual  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  intemipUble  basis  for 
Ford  Motor  Company — ^Maumee 
Stamping  Plant  (Ford  Motor).  Texas  Gas 
explains  that  the  service  commenced 
November  1. 1988.  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1090. 
Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  1,100  MMBtu;  on  an 
average  day  up  to  1.100  MMBtu;  and  on 
an  annual  basis  401.500  MMBtu.  Texas 
Gas  proposes  to  receive  the  subject  gas 
from  various  existing  and  proposed 
points  of  receipt  on  its  system  and 
transport  and  redeliver  such  volumes  to 
Ford  Motor  at  an  existing  point  of 
delivery  in  Ohio.  The  proposed  rate  to 
be  charged  is  contained  in  Texas  Gas' 
currently  effective  T  rate  schedule. 

Comment  date:  February  8. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Algonquin  Gas  Transmission 
Company 

Docket  No.  CP89-40O-000] 

Take  notice  that  on  December  13. 
1988.  the  Algonquin  Gas  Transmission 
Company  (Algonquin).  1284  Soldiers 
Field  Road,  Boston.  Massachusetts 
02135.  filed  a  request  pursuant  to 
§§  157.205  and  157.212  of  tiie 
Commission's  Regulations  for 
authorization  to  establish  two  new 
delivery  points  for  the  Bay  State  Gas 
Company  (Bay  State)  under  Algonquin's 
blanket  certificate  issued  in  Docket  No. 
CP87--317X-000.  all  as  more  fidly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Algonquin  proposes  to  establish  new 
delivery  points  to  Bay  State  for 
deliveries  of  up  to  20.000  MMBtu  per  dav 
for  service  under  Algonquin's  existing 
Rate  Schedules  F-l,  F-^,  and  WS-1  on 
an  interruptible  basis  at  Algonquin's 
existing  facilities  at  Mahwah,  New 
Jersey  and  Mendon.  Massachusetts 
which  are  existing  interconnection 
points  with  the  facilities  of  Tennessee 
Gas  Pipeline  Company.  Algonquin 
indicates  that  the  proposed  addition  of 
delivery  points  would  not  require  any 
facility  constiiiction  and  that  the  total 
volumes  to  be  delivered  to  Bay  State 
after  this  request  would  not  exceed  the 
total  volumes  authorized  prior  to  the 
request 

Comment  date:  February  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corporation 

(Docket  No.  DP9O-411-O00J 

Take  notice  that  on  December  14. 
1988,  Texas  Gas  Transmission 
Corporation,  (Texas  Gas)  3800  Federica 
Street.  Ownensboro,  Kentucky  42301. 
fild  in  Docket  No.  CP89-411-O00  a 
request  to  §  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Kimball  Resources,  Inc.  (Kimball).  Texas 
Gas  explains  that  the  service 
commenced  November  1. 1968.  under 
§  284.223(a]  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1093.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  35,000 
MMBtu;  on  an  average  day  up  to  20,000 
MMBtu;  and  on  an  annual  basis  up  to 
12,775.000  MMBtu.  Texas  Gas  proposes 
to  receive  the  subject  gas  from  various 
existing  and  proposed  points  of  receipt 
on  its  system  and  transport  and 
redeliver  such  volumes  to  Kimball  at 
existing  points  of  delivery  in  Ohio.  The 
proposed  rate  to  be  charged  is  contained 
in  Texas  Gas'  currenUy  effective  T  rate 
schedule. 

Comment  date:  February  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-41 7-000] 

Take  notice  that  on  December  15. 
1988,  Texas  Gas  Transmission 
Corporation.  (Texas  Gas)  3800  Frederica 
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Street.  Ownensboco.  Kentucky  42301, 
med  in  Docket  No.  CP89-417-000  a 
request  pursuant  to  }  157.206  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-68e-O00  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Coastal  Gas  Marketing  Company 
(Coastal).  Texas  Gas  explains  that  the 
service  commenced  November  1, 1988, 
under  S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1091.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  300,000 
MMBtu;  on  an  average  day  up  to  100,000 
MMBtu;  and  chi  an  annual  basis  up  to 
109,500,000  MMBtu.  Texas  Gas  proposes 
to  receive  the  subject  gas  from  various 
existing  and  propcsed  points  of  receipt 
on  its  system  and  transport  and 
redeliver  such  voltmies  to  Coastal  at 
existing  points  of  delivery  in  Ohio  and 
Indiana.  The  proposed  rate  to  be 
charged  is  contained  in  Texas  Gas' 
currently  effective  T  rate  schedule. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


dekatherm;  on  an  average  day  up  to 
100,000  dekatherm;  and  on  an  annual 
basis  36,500,000  deicatherra  of  natural 
gas  for  APX.  Trunkline  proposes  to 
receive  the  subject  gas  feom  various 
receipt  points  in  offshore  Louisiana, 
Texas,  Louisiana,  Illinois,  and 
Tennessee.  Trunkline  would  then 
transport  and  redeliver  the  subject  gas, 
less  hiel  and  unaccounted  for  l^e  loss, 
to  Panhandle  Eastern  Pipe  Line 
Company  in  Douglas  County,  Ulinois. 
The  ultimate  delivery  of  the 
transportation  volumes  would  be  to 
various  LDC's  and  end  xxaen.  It  is 
alleged  that  APX  would  pay  Trunkline 
the  effective  rate  contained  in 
Trunkline's  rate  schedule  PT.  which  is 
currently  10.41  cents,  which  includes  the 
ACA  and  GRl  surcharge.  Trunkline 
avers  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(l]  of  the  Commission's 
regulations.  Trunkline  commenced  such 
self-implementing  service  on  December 
14, 1988,  as  reported  in  Docket  No. 
ST89-1286-000. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Texas  Gas  Transmission  CorpfKation        6.  United  Gas  Pipe  Line  Company 


[Docket  No.  C:P89-i20-000] 

Take  notice  that  on  December  15, 
1988,  Trunkline  Gas  Company 
(Trunkline)  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-420-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natiu'al  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
transport  natural  gas  on  behalf  of  APX 
Corporation  (APX).  under  the 
authorization  issued  in  Docket  No. 
CP86-586-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Trunkline  would  perform  the  proposed 
interruptible  transportation  service  for 
APX  a  producer  of  natural  gas,  pursuant 
to  a  transportation  agreement  rate 
schedule  PT  dated  September  9. 1988 
(contract  no.  T-PTLr-1217).  The  term  of 
the  transportation  agreement  is  for  a 
primary  term  of  one  month  from  the 
initial  date  for  service,  and  shall 
continue  in  effect  month-to-month 
thereafter  unless  terminated  upon  30 
days  prior  written  notice  by  one  party  to 
the  other  party.  Trunkline  proposes  to 
transport  on  a  peak  day  up  to  100,000 


[E)ocket  No.  CP89-433-000) 

Take  notice  that  on  December  15, 
1988,  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
433-000  a  request  pursuant  to  S9  157.205 
and  284.223(2)(b]  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide 
transportation  for  Catamount  Natural 
Gas  Company  (Catamount)  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP88-6-00a  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  49,711  MMBtu  of 
natural  gas  per  day  for  Catamount  from 
a  receipt  point  and  to  various  delivery 
points  on  United's  pipeline  system  in 
Louisiana.  The  receipt  and  delivery 
points  are  listed  in  Exhibits  A  and  B  of 
the  October  17, 1988  transportation 
agreement  which  provides  for  this 
service.  United  states  that  it  anticipates 
transporting  49,711  MMBtu  on  an 
average  day  and  18,144,515  MMBtu  on 
an  annual  basis. 


United  states  that  the  transportation 
of  natural  gas  for  Catamount 
commenced  on  November  16. 1986,  as 
reported  in  Docket  No.  ST8»-g66-000, 
for  a  120-day  period  pursuant  to 
S  284.223(a)(1)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  United  in  Docket  No.  CP88-6- 
000.  United  proposes  to  continue  this 
service  in  accordance  widi  $9  284.221 
and  284.223  of  the  Commission's 
Regulations.  United  further  states  that  it 
will  be  using  existing  facilities  to 
provide  this  transportation  serivces. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Algonquin  Gas  Transmission 
Conqiany 

[Docket  No.  CP88-192-001] 

Take  notice  that  on  December  6, 1988, 
Algonquin  Gas  Transmission  Company 
(A^^onquin),  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP88-192-O01  an 
amendment  to  its  application  in  Docket 
No.  CP88-192-000,  so  as  to  delete  any 
services  and  facilities  related  to  the 
PennEast  CDS  project,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  oepn  to 
public  inspection. 

Algonquin  states  that  it  filed  its 
original  application  in  Docket  No.  CP86- 
192-000  (Original  Application)  on 
January  15, 1988,  in  response  to  the 
Commission's  "Notice  Inviting 
Applications  to  Provide  New  Gas 
Service  to  the  Northeast  U.S."  (Open 
Season  Proceeding),  issued  on  July  24, 
1987,  and  amended  on  September  25, 
1987,  in  Docket  No.  CP87-451-O00.  It  is 
stated  that  the  Origmal  Application  was 
submitted  as  a  comprehensive  proposal 
integrating  several  projects  designed  to 
meet  the  present  and  future  needs  of  the 
Northeast's  traditional  and  emerging 
markets.  Included  among  the  various 
authorizations  sought  was  a  proposal  to 
provide  a  service  to  various  customers 
in  conjunction  with  the  PennEast  CDS 
project.  It  is  stated  that,  in  the  course  of 
the  Open  Season  Proceeding,  however, 
the  Commission  determined  that  the 
PennEast  CDS  proposal  constituted  a 
discrete  project  which  should  be  served 
from  the  mutually  exclusive,  competitive 
applications  consolidated  for 
comparative  consideration.  Accordingly, 
by  its  "Order  Ruling  On  Discreteness  of 
Additional  Northeast  Project,"  issued 
November  21, 1988,  at  Docket  Nos. 
CP87-451-015,  et  al.,  the  Commission 
ordered  Algonquin  to  file  this  revision  to 
its  application  at  Docket  No.  CP88-192- 
000  to  delete  any  services  and  facilities 
related  to  the  PennEast  CDS  project. 


Therefore,  in  compliance  with  that 
order,  Algonquin  has  submitted  for  filing 
a  revised  abbreviated  application 
which,  after  deleting  any  services  or 
facilities  related  to  the  PennEast  CDS 
project  requests  the  authorizations 
needed  to  implement  the  following 
activities: 

(1)  Algonquin  seeks  authority  to 
render  a  firm  transportation  service  of 
up  to  452.000  MMBtu  per  day  for  the 
Iroquois  shippers  and  the  New  England 
Power  Company  under  proposed  Rate 
Schedule  AFTN.  Algonquin  proposes  to 
render  this  service  through  portions  of 
its  existing  pipeline  system  as  well  as 
through  three  proposed  extensions  of  its 
existing  system.  The  proposed 
extensions,  as  described  more  fully  in 
its  original  application,  will  run  (a)  from 
Mendon.  Massachusetts  to  Deerfield, 
Massachusetts  (b)  from  Southbury, 
Connecticut  to  South  Commack,  Long 
Island,  New  York,  and  (c)  fit)m 
Algonquin's  existing  G-system  to 
Brayton  Point  in  Somerset. 
Massachusetts; 

(2)  Algonquin  seeks  authority  to 
render  a  firm  transportation  service  to 
Northeast  Energy  Associates,  a  limited 
partneship  acting  through  its  managing 
general  partner,  Intercontinental  Energy 
Corporation,  of  up  to  59,777  MMBtu  per 
day  under  proposed  Rate  Schedule  X-35 
from  Lambertville,  New  Jersey  to 
Belligham,  Massachusetts; 

(3)  Algonquin  seeks  authority  to 
render  a  firm  transportation  service  of 
up  to  45.593  MMBtu  per  day  for  Mid- 
Hudson  Cogeneration  Limited 
Partnership  and  Oxford  Cogeneration, 
Associates  Limited  Partnership,  acting 
through  their  general  partner,  Tellus 
Cogeneration  Company,  Inc..  under 
proposed  Rate  Schedules  X-36  and  X-37 
from  Lambertville,  New  Jersey  to 
Somers,  New  York  and  Mendon. 
Massachusetts,  respectively;  and 

(4)  Algonquin  seeks  authority  to 
construct  and  operate  the  facilities 
required  to  render  the  services 
described  in  items  (1).  (2),  and  (3)  above. 

Algonquin  states  that  it  contemplates 
commencement  of  the  firm 
transportation  service  for  which 
authorization  is  requested  on  or  about 
November  1, 1990. 

Algonquin  requests  authorization  to 
construct  and  operate  certain  facilities 
to  render  such  service,  including:  81 
miles  of  30-inch  pipeline  from  a  new 
point  of  interconnection  between 
Algonquin  and  a  new  pipeline  to  be 
constructed  by  Greater  Northeast 
Pipeline  Corporation  located  at  or  near 
Deerfield,  Massachusetts,  to  existing 
facilities  at  the  beginning  of  Algonquin's 
G-System  located  near  Mendon, 
Massachusetts;  60.3  miles  of  24-inch 


pipeline  from  Algonquin's  mainline 
located  near  Southbury,  Connecticut,  to 
a  terminus  point  near  South  Commack, 
New  York;  11.0  miles  of  20-inch  pipeline 
from  Dighton.  Massachusetts  to 
Somerset  Massachusetts;  and  a  5,500 
horsepower  compressor  to  be  installed 
at  the  existing  Hanover,  New  Jersey 
compressor  station.  Algonquin's 
proposal  would  also  include 
construction  of  several  meter  stations 
and  appurtenant  facilities,  all  as  more 
fully  described  in  the  application.  The 
estimated  cost  of  such  facilities  is 
$274,751,000.  Algonquin  proposes  that  its 
construction  costs  and  working  capital 
be  financed  with  bank  financing  equal 
to  75  percent  and  equity  contributions 
equal  to  25  percent  of  the  total  of  such 
costs.  Algonquin  states  that  the  bank 
financing  would  be  in  the  form  of  a 
credit  agreement  among  Algonquin, 
Texas  Eastern  Transmission 
Corporation,  and  a  group  of  banks  who 
would  make  funds  available  during 
construction. 

Comment  date:  January  11. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Nprthwest  Pipeline  Corporation 

[Docket  No.  CP8»-4ie-O0O] 

Take  notice  that  on  December  14, 
1988.  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-416-000.  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  a 
transportation  service  for  PPG 
Industries,  Ina  (PPG),  an  end  user  of 
natural  gas,  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP8&- 
576-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  pursuant  to  a 
transfiortion  agreement  dated 
September  23. 1988,  under  Rate  Schedule 
TI-1,  it  proposes  to  transport  natural  gas 
for  PPG  from  various  existing  receipt 
points  on  Northwest's  system  in 
Colorado,  Wyoming.  New  Mexico.  Utah 
and  Washington  to  the  Chehalis 
delivery  meter  to  Washington  Natural 
Gas  Company  located  in  Lewis  County, 
Washington.  Northwest  also  states  that 
no  construction  of  new  facilities  will  be 
required  to  provide  this  transportation 
service.  Northwest  states  further  that 
the  maximum  day  transportation 
quantities  would  be  up  to  3,000  MMBtu 
equivalent  of  natural  gas,  average  day 


350  MMBtu  equivalent  of  natural  gas, 
and  annual  quantities  would  be  1254)00 
MMBtu  equivalent  of  natural  gas. 
Northwest  states  its  understanding  that 
PPG  Industries  has  entered  into  a 
service  agreement  with  Washington 
Natural  Gas  Company,  a  local 
distribution  company.  Northwest 
advises  that  service  under  S  284.223(a) 
commenced  November  6. 1988.  as 
reported  in  Docket  No.  ST89-965-000 
(filed  November  30. 1988). 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP8»-406-000] 

Take  notice  that  on  December  14, 
1988,  Tennessee  Gas  Pipeline  Company 
(Applicant).  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
406-000  a  request  pursuant  to 
9  9  157.205  and  284JZ23  of  the 
Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  service  for  Carless 
Resources,  Inc.,  a  producer,  acting  as 
agent  for  Lighthouse  Gas  Marketing 
Company,  mider  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  on  June  18. 1987.  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fiilly  set  out  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  further  states  that  pursuant 
to  a  transportation  agreement  dated 
October  25, 1988,  it  proposes  to 
transport  natural  gas  for  Carless 
Resources.  Inc.,  a  producer,  acting  as 
agent  for  Lighthouse  Gas  Mariceting 
Company,  from  points  of  receipt  located 
in  the  states  of  Alabama  and  Texas.  The 
points  of  delivery  are  located  in  the 
states  of  West  Virginia.  Kentucky, 
Pennsylvania,  and  Ohio.  The  location  of 
the  ultimate  delivery  point  of  the  gas  is 
the  state  of  Ohio. 

The  Applicant  further  states  that  the 
maximum  daily  quantity  is  20,000 
dekatherms  under  the  contract  Service 
under  9  284.223(8)  commenced 
November  3, 1988.  as  reported  in  Docket 
No.  ST89-871. 

Comment  date:  February  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 

(Docket  No.  C:P89-366-000j 

Take  notice  that  on  December  9, 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Sti^et  P.O.  Box 
1188,  Houston.  Texas  77251-1188  filed  in 
Docket  No.  CP8»-366-000  a  request 
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pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Union  Exploration 
Partners,  Ltd.  (Union),  all  as  more  fully 
set  forth  in  the  request  of  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport 
natural  gas  for  Union,  a  producer,  on  an 
interruptible  basis,  pursuant  to  a 
transportation  agreement  dated 
November  8, 1988.  Northwest  explains 
that  service  commenced  November  8, 
1988,  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-893.  Northwest 
further  explains  that  the  peak  day 
quantity  would  be  10,000  MMBtu,  the 
average  daily  quantity  would  be  7,500 
MMBtu,  and  that  the  annual  quantity 
would  be  3,650,000  MMBtu.  Northwest 
explains  that  it  would  receive  natural 
gas  for  Union's  account  from  various 
sources  in  Texas  and  offshore  Texas 
and  Louisiana  and  would  redeliver  the 
gas  for  Union's  account  at  various 
points  of  delivery  in  Texas  and  offshore 
Louisiana  and  Texas. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  his  notice. 

11.  Panhandle  Eastern  IMpe  Line 
Company 

[Docket  No.  CP89-422-000J    ! 

Take  notice  that  on  December  15. 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston.  Texas  77251-1642  filed  in 
Docket  No.  CP89-422-000  a  request 
pursuant  to  S  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Amoco  Production 
Company  (Amoco),  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport 
natural  gas  for  Ainoco,  a. producer, 
pursuant  to  a  transportation  agreement 
dated  October  31, 1988.  Panhandle 
explains  that  service  commenced 
October  31, 1988,  under  §  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1260. 
Panhandle  further  explains  that  the  peak 
day  quantity  would  be  100,000 
dekatherms,  the  average  daily  quantity 
would  be  50,000  dekatherms,  and  that 
the  annual  quantity  would  be  18,250,000 


dekatherms.  Panhandle  explains  that  it 
would  receive  natural  gas  for  Amoco's 
account  at  1547  points  of  receipt  in 
Illinois,  Oklahoma,  Colorado,  Texas, 
Kansas  and  Wyoming.  Panhandle  states 
that  it  would  redeliver  natural  gas  for 
Amoco's  account  at  an  existing 
interconnection  with  Colorado  Interstate 
Gas  Company  located  in  Adams  County, 
Colorado. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-414-000] 

Take  notice  that  on  December  14, 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-414-000  a  request  pursuant  to 
the  notice  procedure  in  S  S  157.205  and 
284.223(b)  of  the  Commission's 
Regulations  for  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  30,000  MMBtu  (plus 
any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Natural's  Rate  Schedule  ITS)  for  Tejas 
Power  Corporation  (Tejas),  a  marketer 
of  natural  gas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP8ft- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  it  commenced  the 
transportation  of  natural  gas  for  Tejas 
on  November  1, 1988  at  Docket  No. 
ST89-1269-000  for  a  120  day  period 
ending  March  1, 1989,  pursuant  to 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  Natural  proposes  to 
continue  this  service  in  accordance  with 
SS  284.221  and  284.223(b). 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Texas  Gas  Transmission  Corporation 

[Docket  No  CP89-4O7-00OJ 

Take  notice  that  on  December  14. 
1988,  Texas  Gas  Transmission 
Corporation.  (Texas  Gas)  3800  Frederica 
Street,  Owensboro,  Kentucky,  42301, 
filed  in  Docket  No.  CP89-4O7-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 


Texas  Gas  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Pentex  Petroleum,  Inc.  (Pentex).  Texas 
Gas  explains  that  the  service 
commenced  November  4, 1988,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1088.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  30,000 
MMBtu;  on  an  average  day  up  to  10,000 
MMBtu;  and  on  an  annual  basis  up  to 
10,950,000  MMBtu.  Texas  Gas  proposes 
to  receive  the  subject  gas  from  various 
existing  and  proposed  points  of  receipt 
on  its  system  and  transport  and 
redeliver  such  volumes  to  Pentex  at 
existing  points  of  delivery  in  Ohio.  The 
proposed  rate  to  be  charged  is  contained 
in  Texas  Gas'  currently  effective  T  rate 
schedule. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP89-353-000] 

Take  notice  that  on  December  7, 1988, 
Colorado  Interstate  Gas  Company 
(GIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP89-353-000,  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
established  a  new  delivery  point  for 
Peoples  Natural  Gas  Company  (Peoples) 
an  existing  customer  of  CIG,  under 
CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-21-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

CIG  states  that  it  proposes  to 
construct  and  operate  a  new  tap  on  its 
Limon  Lateral  to  provide  another  point 
of  delivery  to  Peoples  to  be  known  as 
the  Homer  Meter  Station.  It  is  further 
stated  that  this  delivery  point,  to  be 
located  in  Elbert  County,  Colorado, 
would  be  utilized  by  Peoples  to  serve 
two  residential  customers.  CIG  indicates 
that  the  volume  of  gas  to  be  delivered, 
which  is  to  be  less  than  24  Mcf  per  day. 
by  CIG  to  Peoples  at  the  proposed 
delivery  point  would  be  within  the 
volimies  that  CIG  is  currently  authorized 
to  sell  and  deliver  to  Peoples.  CIG  states 
that  no  change  in  Peoples'  total  daily  or 
annual  entitlement  is  proposed  by  the 
request.  CIG  further  states  that  it 
believes  that  it  would  experience  no 
significant  impact  on  its  peak  day  or 
annual  sales  resulting  from  the  addition 
of  the  proposed  delivery  point  and  the 
anticipated  deliveries  resulting  from  the 
proposal  would  be  accommodated  by 
CIG's  existing  transmission  system 


without  detriment  or  disadvantage  to 
CIG's  other  customers. 

Comment  date:  February  6, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP88-333-000] 

Take  notice  that  on  December  5, 1988, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
333-000,  an  appUcation  for  a  certificate 
of  public  convenience  and  necessity 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  Tennessee  seeks  authorization 
to:  (1)  increase  its  firm  natural  gas  sales 
service  to  18  existing  customers  in 
Kentucky,  Louisiana,  Mississippi. 
Tennessee  and  Texas  by  an  aggregate 
maximum  annual  quantity  of  2,665,526 
Dt;  (2)  provide  firm  natural  gas  sales 
service  for  two  new  customers  in 
Mississippi  and  Tennessee  for  an 
aggregate  maximum  daily  quantity  of 
1,082  Dt  and  for  an  aggregate  maximum 
annual  quantity  of  103,108  Dt;  and  (3) 
construct  and  operate  the  facilities 
necessary  to  deliver  these  quantities,  all 
as  more  fully  set  forth  in  the  apphcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

See  Appendix  A  for  a  detailed  listing 
of  the  service  changes/additions. 
Tennessee  estimates  the  total  project 
cost  to  be  $700,000.  Tennessee  initially 
proposes  to  finance  this  project  with 
funds  on  hand,  funds  generated 
internally,  borrowings  under  revolving 
credit  agreements  or  short  term 
financing  which  would  be  rolled  into 
permanent  financing. 

Comment  date:  January  11. 1989,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervenue  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  dierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sectionf  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraphs 

K.  Any  person  desiring  to  be  heard  or 
to  protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doa  B8-29842  Filed  12-Z7-88:  8:45  amj 
HLUNB  COOK  •7t7-»t-« 


[Docket  No.  QFt»^M-O0O] 

Department  of  the  Aimy;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Faculty 

December  21, 198a 

On  December  8, 1988,  Department  of 
the  Army  (Applicant),  of  USATC  and 
Fort  Dbc  Fort  Dix,  New  Jersey  08640- 
5519,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Fort  Dix,  New 
Jersey.  The  facility  will  consist  of  a 
reciprocating  engine  driving  an 
induction  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
to  produce  hot  water  for  laundry  use.  to 
produce  raw  steam  for  laundry  presses 
and  space  heating.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  30  KW.  The  primary  energy 
source  will  be  natural  gas.  Installation 
will  begin  in  February  1989. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quaUfying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NW..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubhcation  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell, 
Secretary. 

[FR  Doc.  8S-29839  Filed  12-27-88;  8:45  am] 
BtLUNG  CODE  (717-01-11 


(Docket  No.  TM89-2-20-001.  TII89-3-20- 
001.  TM89-S-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  CtMoges  In  FERC  Gas  Tariff 

December  22, 1908. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  December  16. 1968.  tendered  for  fihng 
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to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  the  following  tariff  sheets: 

Proposed  to  be  effective  November  1, 
1968 

Revised  Thirteenth  Revised  Sheet  No. 
214 

Proposed  to  be  effective  November  15. 
1988 

Nineteenth  Revised  Sheet  No.  211 

Proposed  to  be  effective  January  1. 1989 

Substitute  Twenty-third  Revised  Sheet 

No.  204 
Twentieth  Revised  Sheet  No.  211 
Fourteenth  Revised  Sheet  No.  214 

Algonquin  states  that  Nineteenth 
Revised  Sheet  No.  211,  Twentieth 
Revised  Sheet  No.  211  and  Fourteenth 
Revised  Sheet  No.  214  are  being  filed 
pursuant  to  Section  10  of  Rate  Schedule 
STB  and  Section  9  of  Rate  Schedule  SS- 
m,  to  reflect  changes  in  the  underlying 
service  by  its  pipeline  supplier,  Texas 
Eastern  Transmission  Corporation 
('Texas  Eastern"). 

Algonquin  further  staltes  that  the 
changes  made  by  Texas  Eastern  in  the 
service  underlying  Rate  Schedule  STB 
represent  an  increase  of  19.3  cents  per 
MMBtu  in  the  Firm  Demand  rate  to  be 
effective  November  15, 1988  and 
additional  increases,  to  be  effective 
January  1, 1988,  of  47.0  cents  per  MMBtu 
in  the  Demand  rate,  0.53  per  MMBtu 
cents  in  the  Space  dbarge,  3.74  cents  per 
MMBtu  in  the  Injection  charge  and  3.75 
cents  per  KAffitu  in  the  Withdrawal 
charge. 

Algonquin  states  diat;  the  changes 
made  by  Texas  Eastern  in  the  service 
underiying  Rate  Schedule  SS-ID 
represent  increases  of  47.0  cents  per 
MMBtu  in  the  Demand  rate.  0.53  per 
MMBtu  cents  in  the  Space  charge,  3.74 
cents  per  MMBtu  in  the  Injection  charge. 
3.76  cents  per  MMBtu  in  the  FDDQ 
Withdirawal  charge  and  3.75  cents  per 
MMBtu  in  the  Non-FDDQ  Withdrawal 
charge,  all  to  be  effective  January  1. 
1989. 

Algonquin  states  that  pursuant  to 
section  7  of  Rate  Schedtde  F-3,  it  is 
filing  Substitute  Twenty-third  Revised 
Sheet  No.  204  to  traclc  rate  updates 
made  by  its  supplier.  National  Fuel  Gas 
Supply  Corporation  ("National")  in  the 
imderlying  service  as  shown  in 
National's  filing  dated  December  1, 1988 
in  Docket  No.  TA89-1-16  etal. 
National's  update  rates  represent 
increases  of  34  cents  per  MMBtu  in  the 
demand  Component  and  14.72  cents  per 
MMBtu  in  the  conmiodity  component  to 
be  effective  January  1, 1989. 

Algonquin  also  states  that  it  is  filing 
Revised  Thirteenth  Revised  Sheet  No. 
214,  effective  November  1, 1988.  for  the 


sole  purpose  of  correcting  a 
typographical  error  in  the  Firm  Demand 
rate  in  Thirteenth  Revised  Sheet  No.  214 
under  Algonquin's  Rate  Schedule  SS-III. 
The  correct  Firm  Demand  rate  is  $8,200 
per  MMBtu. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiild  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  {§385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  30, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  cu^  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CadieU. 
Secretary. 
[PR  Doc.  88-29836  Filed  12-27-88;  8:45  am] 

MLUNQ  cow  •717-41-M 


[Docket  No.  TAS2-1-21-0291 

Columbia  Qas  Transmission  Corp.; 
Proposed  Ctuinges  In  FERC  Gas  Tsrfff 

December  21, 1968. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia] 
on  November  30, 1988.  tendered  for 
filing,  in  accordance  vdth  the  procedures 
estaUished  in  Article  II  and  Appendix  B 
of  the  April  4, 1985  Stipulation  end 
Agreement  (Stipulation),  a  report  setting 
forth  (i)  its  commodity  gas  costs  on  a 
unit  cdF  sales  basis  for  twelve  months  - 
ended  March  31, 1987,  with  adjustment 
through  October  31, 1988;  (U)  the 
calculation  of  the  Decrease  in  Gas  Costs 
applicable  to  such  period;  and  (iii)  the 
credits  to  be  made  to  its  Account  No. 
191. 

Columbia  states  the  report  contained 
in  this  filing  reflects  that  its  revised 
commodity  gas  cost  per  unit  of  sales  for 
the  twelve  months  ended  March  31, 
1987,  is  $2.7152.  which  is  15594  lower 
tlian  the  benclmiark  rate  for  the  subject 
period.  This  translates  to  an  indicated 
rate  reduction  of  $127,739,703,  plus 
interest  of  $10,257,409  (for  a  total  of 
$137,997,112],  to  be  returned  to  the 
customers.  As  of  October  31, 1968, 
Columbia  states  it  has  returned  to  the 
customers  a  total  of  $118,885,820  through 


the  commodity  rate  reduction. 
Therefore,  in  accordance  with  the 
procedures  set  forth  in  Appendix  B, 
Columbia  shall  credit  $19,111,292 
($137,997,112  minus  $11^885,820)  to 
Account  No.  191. 

Columbia  proposes  that  50  percent  of 
any  relevant  adjustments  applicable  to 
the  twelve  months  ended  March  31, 
1987,  which  occur  subsequent  to 
October  31, 1988.  shall  be  applied  to 
increase  or  reduce  the  unrecovered 
costs  reflected  in  Appendix  G,  and  the 
remaining  50  percent  shall  be  returned 
or  charged  to  its  customers  by  including 
the  aforesaid  adjustments  in  Account 
No.  191  and  treating  such  costs  as  past 
period  billing  adjustments  pursuant  to 
the  methodology  described  in  FERC 
Order  483,  et  al. 

Copies  of  the  filing  were  served  upon 
Columbia's  jurisdictional  customers  and 
interested  state  commissions  and  to 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
TA82-1-21-001.  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE..  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Conmiission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
30, 198&  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  ' 
LoisD.CasbeU. 
Secretary. 
[FR  Do&  88-29840  Filed  12-27-88;  8:4S  am] 

MUJNO  COOC  C717-Ot-M 


[Docket  No.  TIM9-2-70-000] 

Columbia  QuH  Transmission  Co^ 
Proposed  Changes  In  FERC  Gas  Tariff 

December  22, 1988. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
on  December  16, 1988,  tendered  for  filing 
the  following  revised  tariff  sheet  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
with  the  proposed  effective  date  of 
January  1, 1989: 


Sbcth  Revised  Sheet  No.  5A 

Columbia  Gulf  states  that  this  tariff 
sheets  reflects  the  Gas  Research 
Institute  (GRI)  funding  unit  of  1.51^  per 
Mcf  as  authorized  by  Opinion  No.  320 
issued  by  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  November 
30. 1988  in  Docket  No.  RP88-182-O00. 
Ordering  Paragraph  (B)  of  the 
Commission's  Opinion  approves  the  GRI 
funding  requirement  for  the  year  1989 
and  provides  that  members  of  GRI  shall 
collect  from  their  applicable  customers  a 
general  R&D  funding  unit  of  1.51<  per 
Mcf  during  1989  for  payment  to  GRI. 
This  GRI  fimding  unit  of  1.5ie  per  Mcf 
converts  to  1.47<  per  Dekatherm  as 
shown  on  Schedule  No.  1  attached 
hereto. 

Copies  of  this  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
30, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia  Gulfs 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  88-29848  FUed  12-27-88;  8:45  amj 

MIXING  CODE  6717-01-11 


[Docket  No.  TO89-2-S1-0011 

Great  Lakes  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 
Purchased  Gas  Adjustment  Clause 
Provisions 

December  22, 1988. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  December  19, 1988.  tendered  for  filing 
Corrected  Seventeenth  Revised  Sheet 
Nos.  57(i)  and  57(ii]  and  Corrected  Fifth 
Revised  Sheet  No.  57{v)  to  Great  Lakes 
Gas  Transmission  Company's  ("Great 
Lakes  "]  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

Great  Lakes  states  that  it  filed  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission")  six  copies 


of  Seventeenth  Revised  Sheet  Nos.  57(i) 
and  57(ii),  Second  Revised  Sheet  No. 
57(iii)  and  Fifth  Revised  Sheet  No.  57(v] 
to  Great  Lakes  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  With  the 
exception  of  Second  Revised  Sheet  No. 
57(iii),  these  tariff  sheets  were  filed  as 
an  Out  of  Cycle  PGA  to  revise  the 
current  PGA  rates  for  the  months  of 
December,  1988  and  January,  1989  to 
reflect  the  latest  estimated  gas  costs  as 
provided  to  Great  Lakes  by  its  sole 
supplier  of  natural  gas,  TransCanada 
Pipelines  Limited  ('TransCanada"). 
Great  Lakes  states  that  it  has  since 
been  informed  by  TransCanada  and 
Natural  Gas  Pipeline  Company  of 
America  ("Natural")  that  the  actual  gas 
prices  related  to  the  sale  of  gas  to 
Natural,  as  determined  by  an  indexing 
mechanism,  for  the  month  of  December, 
1988  results  in  prices  significantly  higher 
than  those  included  in  the  December  12, 
1988  filing. 

Great  Lakes  states  that  in  order  to 
implement  the  correct  gas  prices  for  gas 
sales  to  Natiu-al  and  to  reflect  the  latest 
information  available  for  ANR  Pipeline 
and  Great  Lakes  company  use  gas, 
Great  Lakes  is  filing  herewith  Corrected 
Seventeenth  Revised  Sheet  Nos.  57(i) 
and  57(ii)  and  Corrected  Fifth  Revised 
Sheet  No.  57(v)  to  Great  Lakes  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 

Great  Lakes  requested  waiver  of  the 
30  day  notice  requirement  as  provided 
in  S  154.51  of  the  Commission's 
Regulations  and  any  other  necessary 
waivers  so  as  to  permit  the 
aforementioned  tariff  sheets  to  become 
effective  on  December  1, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  30, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  88-29818  Filed  12-27-88;  8:45  am] 

BIU.INO  COOE  •717-01-M 


[Protect  No.  2360  Minnesota] 

Minnesota  Power  &  Ught  Co.;  I 
To  File  an  Application  for  a  New 
License 


December  21, 1988. 

Take  notice  that  on  December  7, 1988, 
Minnesota  Power  &  Light  Company,  the 
existing  licensee  for  the  St.  Louis  River 
Hydroelectric  Project  No.  2360.  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  Ucense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Public  Law  99-495.  The  original 
license  for  Project  No.  2360  was  issued 
effective  January  1, 1950,  and  expires 
December  31, 1993. 

The  project  is  located  on  the  SL  Louis, 
Cloquet,  Whiteface,  Skunk.  Beaver,  and 
Otter  Rivers  in  Carlton  and  St  Louis 
Counties,  Minnesota.  The  principal 
works  of  the  SL  Louis  River  Project 
include  the  Fond  du  Lac,  Thompson, 
Scanlon,  and  Knife  Falls  developments; 
the  Fish  Lake,  Rice  Lake.  Island  Lake, 
Boulder  Lake,  and  Whiteface  dams  and 
reservoirs;  four  powerhouses  with  a 
combined  installed  capacity  of  87,600 
kW;  transmission  line  connections;  and 
appurtenant  facilities. 

Pursuant  to  section  5(b)(2)  of  the  Act 
the  Ucensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000, 825  North  Capitol 
Street  NE.,  Washington.  DC  20426.  The 
above  information  as  described  in  this 
rule  is  now  available  from  the  licensee 
at  30  W.  Superior  Street  Dulutii, 
Minnesota  55802. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  30, 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-29825  Filed  12-27-88: 8:45  am] 

BILUNO  COOE  C717-01-M 


[Proiect  No.  2361  Minnesota] 

Minnesota  Power  A  Light  Co^  Intent 
To  File  an  Application  for  a  New 
License 

December  21, 1988. 

Take  notice  that  on  December  7, 1988, 
Minnesota  Power  &  Light  Company,  the 
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existing  licensee  for  the  Prairie  River 
Hydroelectric  Project  No.  2361,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1988.  Public  Law  99-495.  The  original 
license  for  Project  No.  2361  was  issued 
effective  April  1, 1962,  and  expires 
December  31. 1993. 

The  project  is  located  on  the  Prairie 
River  in  Itasca  County,  Minnesota.  The 
principal  works  of  the  Prairie  River 
Project  include  a  17-foot-high,  94d-foot- 
long  concrete  gravity  dam;  a  reinforced 
concrete  pipe,  10  feet  in  diameter  and 
450  feet  long,  and  a  surge  tank:  a 
powerhouse  with  an  installed  capacity 
of  1,084  kW;  a  2.3/23-kV  transformer 
bank:  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000.  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  30  W.  Superior  Street,  Duluth. 
Minnesota  55802. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  hcense  applications  must 
be  filed  with  Oie  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  30, 1991. 
UiaD.CHbell. 
Secretary. 
|FR  Doc.  88-29626  Filed  12-27-88:  8:45  am] 

anxNM  cooe  (717-01-11 

(Project  No.  2454  Minnesota] 

MinnMota  Power  &  Ught  Co;  Intent 
To  Filo  an  Application  for  a  New 
Licensa 

December  21, 1968. 

Take  notice  that  on  December  7, 1968. 
Minnesota  Power  &  Light  Company,  the 
existing  licensee  for  the  Sylvan 
Hydroelectric  Project  No.  2454,  filed  a 
notice  of  intent  to  file  an  appUcation  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1988,  Pub.  L  99-495.  The  original 
license  for  Project  No.  2454  was  issued 
effective  April  12, 1962.  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Crow 
Wing  and  Gull  Rivers  in  Cass.  Crow 


Wing  and  Morrison  Counties. 
Minnesota.  The  principal  works  of  the 
Sylvan  Project  include  a  dam  composed 
of  an  888-foot-Iong  earth  section  and  a 
249-foot-long  concrete  spillway  and 
powerhouse  section;  a  reservoir  of  1.220 
acres  at  normal  pool  elevation  of  1,170 
feet  m.s.L;  a  powerhouse  with  an 
installed  capacity  of  1,800  kW:  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-7-00a  Order  No. 
496  (Final  Rule  issued  April  28, 1968).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  lOOa  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  30  W.  Superior  Street,  Duluth, 
Minnesota  55802. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  appUcations  for 
license  for  this  project  must  be  filed  by 
December  30. 1991. 
Lois  D.  Caslieil, 
Secretary. 

[FR  Doc  88-29827  Filed  13-27-88;  8:45  am) 
BHJJNa  cooc  «n7-oi-« 


[Project  No.  2S32,  Minnesota] 

Minnaaota  Powar  &  Uglrt  Co. 
To  File  an  Application  for  a  New 
Licanae 

December  21, 1988. 

Take  notice  that  on  December  7, 1988, 
Minnesota  Power  &  Light  Company,  the 
existing  licensee  for  the  Little  Falls 
Hydroelectric  Project  No.  2532,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1988,  Pub.  L  99-495.  The  original 
license  for  Project  No.  2532  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the 
Mississippi  River  in  Morrison  County, 
Minnesota.  The  principal  works  of  the 
Little  Falls  Project  include  a  concrete 
dam  in  two  sections,  east  and  west  of  a 
mid-river  island,  having  a  total  length  of 
900  feet  and  a  height  of  30  feet;  a 
reservoir  with  a  small  amount  of 
pondage  at  normal  water  surface 
elevation  1.107  feet  m.s.l4  two 
powerhouses  with  a  combined  installed 


capacity  of  4,720  kW;  a  transmission 
line  connection;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  lOOa  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  30  W.  Superior  Street,  Duluth. 
Minnesota  55802. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  30, 1991. 
Lois  D.  CasbelL 
Secretary. 
(FR  Doc.  88-29828  Filed  12-27-88;  8:45  am) 

BMJJNQ  COOC  e717-01-M 


[Docket  Na  RP8»-13-002] 

Miaataaippi  River  Tranamiaaion  Corp^ 
Tariff  Filing 

December  22, 1988. 

Take  notice  that  on  December  19, 
1986.  Mississippi  River  Transmission 
Corporation  ("MRT')  tendered  for  filing 
Substitute  Tenth  Revised  Sheet  No.  4A 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

MRT  states  that  its  filing  is  being 
submitted  to  comply  with  the 
Commission's  November  25, 1988  order 
in  Docket  No.  RP89-13  to  track  any 
changes  ordered  in  the  level  of  United 
Gas  Pipe  Line  Company's  (United)  fixed 
take-or-pay  charges  in  Docket  Nos. 
RP88-27  and  RP88-264. 

MRT  states  that  on  November  30, 1988 
United  filed  revised  tariff  sheets  in 
Docket  Nos.  RP88-27  and  RP88-264 
reflecting  substantially  lower  fixed  take- 
or-pay  charges  applicable  to  MRT. 

MRT  states  that  the  impact  of  the 
Additional  Monthly  Fixed  Take-or-Pay 
charges  reflected  in  its  filing  is  a 
decrease  of  approximately  $3.3  million 
annually  to  its  jurisdictional  customers 
when  compared  to  its  previous  filing 
dated  October  28, 1988. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  H  385.211 
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and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  jefore 
December  30. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 
[FR  Doc.  88-29817  Filed  12-27-88;  8:45  am) 

BIUJNO  CODE  e717-01-M 

[Docket  No.  MT88-1 1-002] 

Northweat  Pipeline  Corp.;  Propoaed 
Changea  In  FERC  Gaa  Tariff  Purauant 
to  Order  No.  497 

December  22, 1988. 

Take  notice  that  on  December  19, 
1988,  Northwest  Pipeline  Corporation 
submitted  for  filing  First  Revised  Sheet 
No.  423  and  Original  Sheet  No.  423-A.  to 
be  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1-A.  The  revised  tariff 
sheets  are  quarterly  updates  pursuant  to 
S  250.16(d)(2). 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428.  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  88-29818  Filed  12-27-88;  8:45  am] 

BIUJNO  CODE  •717-01-4I 

[Docket  No.  RPea-1S4-005] 

Norttiweat  Pipeline  Corp^  Compliance 
FHIng 

December  22. 1988. 

Take  notice  that  on  December  19. 
1988,  Northwest  Pipeline  Corporation 
("Northwest")  filed  the  tariff  sheets 
listed  below  in  compliance  with  a 
Federal  Enei^gy  Regulatory  Commission 


("Commission")  letter  order  issued 
December  1. 1988  in  the  above- 
captioned  dockets. 

First  Revised  Volume  No.  1 

Eighth  Revised  Sheet  No.  126-A 
Twelfth  Revised  Sheet  No.  127 
Tenth  Revised  Sheet  No.  127-A 
Eighth  Revised  Sheet  No.  129 

Northwest  states  that  the  tariff  sheets 
mentioned  above  are  filed  to  establish  a 
surcharge  mechanism  that  will  apply  to 
the  demand  deferral  subaccount  as  well 
as  the  commodity  deferral  subaccoimt  of 
Account  No.  191.  Northwest  requests  an 
effective  date  of  June  1, 1988  for  each  of 
the  respective  tariff  sheets. 

A  copy  of  this  filing  has  been  served 
on  Northwest's  jurisdictional  sales 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  30. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  CasheU. 
Secretary. 
[FR  Doc.  88-29819  Filed  12-27-88;  8:45  am) 

BHJJNO  CODE  •717-01-M 


[Docket  No.  RP89-46-000] 

Northweat  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gaa  Tariff 

December  22. 1988. 

Take  notice  that  on  December  15. 
1988,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  fiUng  and 
acceptance,  to  be  a  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets; 

Twenty-Fifth  Revised  Sheet  No.  10-A 
Fourth  Revised  Sheet  No.  71 
Second  Revised  Sheet  Nos.  72  through  74 
First  Revised  Sheet  No.  75 

Northwest  states  that  it  and  Pacific 
Interstate  Transmission  Company 
(PITCO)  are  parties  to  a  Service 
Agreement  dated  March  10. 1981  for 
service  under  Northwest's  T-1  Rate 
Schedule,  which  service  was  originally 


certificated  in  Docket  Nos.  CP79-56-001, 
002  and  CP78-123,  et  al.  Northwest 
states  that  on  Jimuary  18, 1988  the 
parties  agreed  to  amend  the  Agreement 
to  extend  the  life  for  depreciation 
purposes  through  October  31,  2012.  Such 
changes  are  reflected  on  Sheet  Nos.  71 
through  75. 

Also  tendered  for  filing,  pursuant  to 
Sections  13  and  14  of  Rate  Schedule  T-1 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  is  Northwest's  revised 
Facility  Charge  and  supporting  cost-of- 
service  study  concurrent  with  its 
Amortizing  Adjustment  and  report.  Such 
revised  rates  are  reflected  on  Twenty- 
Fifth  Revised  Sheet  No.  10-A. 

Northwest  has  requested  waiver  to 
permit  an  October  1, 1988  effective  date 
for  Sheet  Nos.  71  tlirough  75  and  has 
requested  an  effective  date  of  February 
1, 1989  for  Sheet  No.  10-A. 

A  copy  of  this  filing  is  being  served  on 
PITCO  and  all  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
of  I'ractice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  30, 198a  Ihvtests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tliis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  I*ublic  Reference 
Room. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  88-29829  Filed  12-27-88;  8:45  am] 

BILUNQ  CODE  •717-01-M 


[Docket  Na  RP88-227-007) 

Palute  Pipeline  Co^  Compliance  Filing 

December  22, 1988. 

Take  notice  that  on  December  16, 
1988,  Paiute  Pipeline  Company  (Paiute) 
filed  Substitute  First  Revised  Sheet  No. 
69  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1-A,  in  compliance  with  the 
Commission's  order  of  October  2a  1988. 

Paiute  states  that  it  previously  filed 
First  Revised  Sheet  No.  69  on  November 
25. 1988  and  discovered  that  it 
advertently  failed  to  fully  comply  with 
the  Commission's  October  2a  1988 
order.  Accordingly,  Paiute  requests  that 


i^»4>»4>e(p4     ^  ♦  a  a  *  »<!#.■»% 
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Substitute  First  Revised  Sheet  No.  68  be 
accepted  in  substitution  for  its 
counterpart  on  file  witb  the  Comoussion 
to  become  effective  November  1, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  shoiild  be  filed  on  or  before 
December  sa  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Low  D.  CasheD. 
Secretary. 

|FR  Doc.  88-29820  Filed  12-27-88;  8:45  am] 
BiLUNO  coot  an-%\-m 

[Docket  No.  RP8e-227-O051 

Paiule  Pipeline  Ca;  CtMMige  in  FERC 
Gas  Tariff 

December  22. 198& 

Take  notice  that  Paiute  Pipeline 
Company  (Paiute)  on  December  16, 1968, 
in  compliance  with  the  order  issued  by 
the  Federal  Energy  Regulatory 
Commission  ("Commission")  on  August 
31, 1988.  in  Docket  Nos.  RP88-227-<KW. 
RP88-227-001  and  CP87-309-00a 
submitted  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  Tariff. 

Original  Vohune  Na  1 

Fourth  Revised  Sheet  No.  10 
Original  Sheet  No.  77 
Second  Revised  Sheet  No.  99 

Original  Volume  No.  1-A 

Second  Revised  Sheet  No.  10 
Original  Sheet  No.  71 

Paiute  states  the  purpose  of  this  filing 
is  to  revise  the  above  listed  tariff  sheets 
to  comply  with  the  Commission's  order 
to  reflect  customer  nominations  of  D-2 
service  levels.  The  Original  Volume  No. 
1  tariff  sheets  are  proposed  to  be 
effective  February  1. 1989,  the  date  the 
suspended  Volume  No.  1  tariff  sheets 
became  effective,  subject  to  refund  and 
conditions,  in  this  proceeding.  The 
Original  Volume  No.  1-A  tariff  sheets 
are  proposed  to  be  effective  November 
14, 1988,  the  date  Paiute  commenced 
transportation  services. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  fUed  on  or  before  December 
30,1988. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubbc  inspection 
Lois  D.  CasheU, 
Secretary. 

(PR  Doc  88-29830  Filed  12-27-88;  8:45  am} 
siujNa  cooc  nn-m-m 


[Docket  Na  RP89-10-0021 

PantuuKHe  Eastern  Pipe  Une  Co., 
Propoaed  Changes  in  FERC  Gas  Tariff 

December  22, 1988. 

Take  notice  that  on  December  19, 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for  filing 
the  follov«ring  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 

First  Substitute  Original  Sheet  No.  3-C.13 
First  Substitute  Original  Sheet  No.  3-C.14 
First  Substitute  Original  Sheet  No.  3-C15 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  November  28, 
1988. 

Panhandle  states  that  on  October  28, 
1988  Panhandle  filed  tariff  sheets  to 
recover  additional  take-or-pay 
settlement  and  contract  reformation  cost 
fixed  surcharges  which  its  pipeline 
supplier,  Trunkline  Gas  Company 
(Trunkline)  billed  to  Panhandle  in 
accordance  with  the  provisions  of  order 
No.  500.  That  filing  included  additional 
take-or-pay  settlement  costs  not 
recovered  in  Docket  No.  RP88-240. 

Panhandle  further  states  that  on 
November  25, 1988  the  Commission 
issued  an  order  accepting  the  tariff 
sheets  subject  to  refund  and  conditions. 
The  Commission  's  November  25  Order 
directed  Panhandle,  pursuant  to 
Ordering  Paragraphs  (D)  and  (E)  to:  1) 
track  any  changes  required  in  the  rates 
of  Trunkline  in  Docket  No.  RP89-ll-O0a 
et  al.;  and  2)  remove  carrying  costs 
which  predate  the  effective  date  of  the 
tariff  sheets.  Panhandle  states  that  it  is 
submitting  these  revised  tariff  sheets  in 
compliance  with  Ordering  Paragraphs 
(D)  and  (E)  of  the  Commission's  Order 
dated  November  25, 196& 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  \\  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
30, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wdshing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoU  D.  CasheU. 
Secretary. 
[FR  Doc.  88-29821  Fded  12-27-88;  8:45  am] 

BNXMa  COM  STIT-OI-M 


[Docket  No.  RPM-203-002] 

Panhandle  Eaetem  Pipe  Line  Co.; 
Proposed  Ctiangee  in  FERC  Gee  TartfT 

December  22. 1988. 

Take  notice  that  on  December  16. 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for  filing 
the  following  tariff  sheets  to  ite  FERC 
Gas  Tariff,  Original  Volume  No.  1: 

First  Substitute  Nineteenth  Sheet  No.  3-C.l 
First  Substitute  Nineteenth  Sheet  No.  3-C.2 
First  Substitute  Nineteenth  Sheet  No.  3-C3 

The  proposed  effective  date  of  these 
tariff  sheets  is  August  1, 1988. 

Panhandle  states  that  the  proposed 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Letter  Order  dated  December  1, 1988. 
The  Commission's  December  1, 1988 
Letter  Order  directed  Panhandle  to  file 
revised  tariff  sheets  which  reflect  60 
days  of  accrued  interest  on  Order  No. 
473  producer  supplier  costs  paid  by 
Panhandle  on  )anuary  20, 1988. 

Panhandle  states  that  copies  of  the 
filing  were  sent  to  all  of  Panhandle's 
jurisdictional  sales  customers,  interested 
state  commissions  and  intervenors  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  30, 1988.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  88-29831  Filed  12-27-a8;  8:45  am] 

BNJJNa  cooc  «717>Ot-« 

[Docket  No.  RP88-163-002] 

Soutfi  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

December  22, 1988. 

Take  notice  that  on  December  18, 
198a  South  Georgia  Natural  Gas 
Company  ("South  Georgia")  tendered 
for  filing  Eighth  Revised  Sheet  No.  32 
and  Second  Revised  Sheet  No.  32A  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l. 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  revise  certain 
provisions  of  South  Georgia's  PGA 
clause  as  required  by  the  Commission's 
Order  of  November  25, 1988,  in  this 
proceeding.  Specifically,  South  Georgia 
is  revising  sections  14.3(3)(g)  and  14.3(4) 
(a),  (b)  and  (c)  of  its  FERC  Gas  Tariff  to 
make  consistent  its  definition  of  the 
term  "current  adjustments"  with  that  set 
forth  in  §  154.302(o)  of  the  Commission's 
Regulations.  Since  the  proposed  tariff 
sheets  are  being  submitted  in 
compliance  with  the  Commission's 
November  25  Order,  South  Georgia 
requests  that  the  sheets  be  accepted 
effective  June  1, 1988,  the  date  on  which 
South  Georgia's  restated  PGA  clause 
originally  became  effective. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§5  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
30. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  or 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  88-29832  Filed  12-27-88;  8:45  am) 

BH.UNG  CODE  S7t7-0t-H 


S2485 


[Docket  No.  RP«8-221-003> 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gaa  Tariff 

December  22, 1968. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  16, 1988  tendered 
for  filing  in  compliance  with  the 
Commission's  October  31. 1988  Order  in 
Docket  Nos.  RP88-221-001  et  al., 
(October  31  Order)  and  the 
Commission's  December  15, 1988  Order 
in  Docket  No.  RP88-221-002  (December 
15  Order)  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 

Second  Revised  Sheet  No.  104 
Second  Revised  Sheet  No.  112 
Second  Revised  Sheet  No.  119 
Second  Revised  Sheet  No.  126 
Second  Revised  Sheet  No.  130 
Fourth  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  138 
Fifth  Revised  Sheet  No.  489 
Substitute  First  Revised  Sheet  No.  489a 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  file  tariff  sheets  in 
order  (1)  to  provide  for  an  authorized 
overrun  rate  as  required  by  Ordering 
Paragraph  (B)  of  the  October  31  Order 
and  (2)  to  specify  the  circumstances 
under  which  Texas  Eastern  would 
authorize  a  customer  to  exceed  its 
annual  D-2  nomination  as  required  by 
the  Commission's  December  15  Order  in 
Docket  No.  RP88-221-002.  For  such 
authorized  overrun  quantities  Texas 
Eastern  would  charge  the  authorized 
overrun  rate.  Ovemm  quantities 
delivered  without  the  authorization  of 
Texas  Eastern  will  be  charged  to  the 
customer  at  the  unauthorized  overrun 
rate. 

Texas  Eastern  states  that  in 
compliance  with  the  October  31  Order 
and  the  December  15  Order,  it  has 
included  in  the  above-listed  tariff  sheets 
an  authorized  D-2  overrun  provision  in 
its  sales  Rate  Schedules  DCQ,  GS,  CD-I, 
CD-2,  SCS,  ACQ  and  WS  which 
specifies  the  situations  under  which 
Texas  Eastern  will  authorize  a  customer 
to  exceed  its  annual  D-2  nomination. 

The  proposed  effective  date  of  the 
above  listed  tariff  sheets  is  December  1, 
1988. 

Texas  Eastern  states  that  it  is  also 
filing  tariff  sheets  to  correct 
supersession  problems.  Third  Revised 
Sheet  Nos.  133  and  137  are  being  filed  to 
replace  Revised  First  Revised  Sheet 
Nos.  133  and  137  which  were  approved 
to  be  effective  September  1, 1988  by  the 
Commission  on  August  31, 1988  in 
Docket  Nos.  RP88-221-000  et  al.  Third 
Revised  Sheet  Nos.  133  and  137 
supersede  Second  Revised  Sheet  Nos. 


133  and  137  which  were  approved  to  be 
effiective  July  1, 1988  by  the  Commission 
on  August  29, 1968  in  Docket  Nos.  RP85- 
177-055  et  al.,  and  are  proposed  to  be 
effective  September  1. 1988. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions.  In 
addition,  copies  have  also  been  mailed 
to  all  parties  of  record  in  Docket  Nos. 
RP88-67,  RP88-81  and  RP88-221 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NR,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  30, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casliell, 
Secretary. 
[FR  Doc.  88-29833  Filed  12-27-88;  a-45  am] 

BH-UNQ  CODE  S717-m-M 


[Docket  No.  RP89-9-002] 

Panhandle  Eaetem  Pipe  Une  C04 
Proposed  Changes  in  FERC  Gaa  Tariff 

December  22, 1988.  ^r 

Take  notice  that  on  December  19, 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 

First  Substitute  Original  Sheet  No.  3-C.10 
First  Substitute  Original  Sheet  No.  3-C.ll 
First  Substitute  Original  Sheet  No.  3-C.12 
Second  Revised  Sheet  No.  43-12 
First  Revised  Sheet  No.  43-13 

I'he  proposed  effective  date  of  these 
re^'ised  tariff  sheets  is  November  28, 
1988. 

Panhandle  states  tha!  on  October  28, 
1988,  Panhandle  filed  tariff  sheets  to 
establish  charges  to  recover  50%  of  its 
take-or-pay  buyout  and  buydown  costs 
in  accordance  with  the  provisions  of 
Order  No.  500.  That  filing  included 
additional  take-or-pay  settlement  costs 
net  recovered  in  Docket  No.  RP88-241. 

Panhandle  further  states  that  on 
November  25, 1988,  the  Commission 
issued  an  order  accepting  the  tariff 
sheets  subject  to  refund  and  conditions. 
The  Commission's  November  25  Order 
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directed  Panhandle,  pursuant  to 
Ordering  Paragraphs  (B)  and  (C)  to:  (1) 
remove  carrying  costs  which  predate  die 
effective  date  on  the  proposed  tariff 
sheets  and  to  remove  carrying  costs  on 
funds  not  actually  disbursed  as  of  the 
effective  date  of  the  proposed  tariff 
sheets;  and  (2)  file  revised  tariff  sheet 
language  that  reflects  the  Commission's 
interest  regulations  at  18  CFR  154.e7(c] 
to  customer  funds  collected  but  not 
disbursed,  and  the  crediting  or  refunding 
of  such  accrued  interest,  as  appropriate. 
Panhandle  also  states  that  the  revised 
tariff  sheets  and  materials  submitted 
herein  satisfy  the  requirements  of  the 
Commission's  Order  dated  November 
25,198a 

Panhandle  states  that  copies  of  the 
filing  were  sent  to  all  of  Panhandle's 
jurisdictional  customers  and  interested 
state  commisions,  as  well  as  the  parties 
of  the  above-captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Ener^  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  30, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheli. 
Secretary. 
(FR  Doc.  88-29822  FUed  12-27-88;  8:45  am] 

BILUNO  COOC  1717-01-11 


(Docket  Nos.  RP88-263-003  and  RP88-92- 
007j 

United  Gas  Pipe  Une  Co^  Filing 

December  22. 1988. 

Take  notice  that  on  December  19, 
1988,  United  Gas  Pipe  Line  Company 
(United)  filed  Second  Substitute  Original 
Sheet  No.  74-Xl  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  to  be 
effective  October  1, 1988. 

United  states  that  the  purpose  of  this 
filing  is  to  correct  an  error  identified  in 
25(c)  of  Substitute  Original  Sheet  No. 
74-Xl.  United  states  that  the  phrase 
"times  their  respective  days  of  the 
month"  has  been  deleted. 

United  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
service  list. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  30. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determiiung  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caslwll. 
Secretary. 
[FR  Doc.  88-29823  Filed  12-27-88: 8:45  am] 

BNXMa  COOe  •717-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  Collection 
Activities  Under  OMB  Review 

December  20, 1988. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980,  (44  U.S.C.  3507).  For  further 
informaUon  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513. 

OMB  No.:  3060-0068. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Permit  or  License — ^For 
Services  Other  Than  Broadcast. 

Form  No.:  FCC  702. 

The  approval  on  FCC  702  has  been 
extended  through  9/30/91.  The  January 
1986  edition  with  the  previous  expiration 
date  of  9/30/88  will  remain  in  use  until 
updated  forms  are  available. 

OMB  No.:  3060-0099. 

Title:  Annual  Report  Form  M. 

Form  No.  FCC  Form  M. 

A  revised  aimual  report  form  M  has 
been  approved  for  use  through  8/31/91. 
The  edition  with  the  previous  expiration 
date  of  3/31/90  will  remain  in  use  until 
revised  forms  are  available. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  88-29706  Filed  12-27-88;  8:45  am] 

MLUNQ  CODE  •7ia-01-M 


[DA  S9-1547] 

Depreciation  Rate  Prescriptions 
Proposed  for  American  Telephone  and 
Telegrapti  Company's  Twenty-Two 
Operating  Companies;  Pleading  Cyde 
Estat>llslMd 

Released:  October  7, 198a 

The  Commission  invites  comments  on 
proposed  revised  depreciation  rates  and 
amortizations  for  American  Telephone 
and  Telegraph  Company's  (AT&T) 
twenty-two  subsidiary  operating 
companies.  The  Commission  has 
evaluated  depreciation  rates  for  these 
companies  in  accordance  with  the 
triennial  review  schedule.  The  expenses 
and  composite  rates  reflecting  the 
proposed  rates  are  listed  in  the 
Attachment  These  expenses  and  rates 
include  a  four-year  amortization  of  the 
January  1, 1988  depreciation  reserve 
imbalance  and  special  net  book 
amortization  of  Central  Office 
Equipment  (COE)-Crossbar  investment 
in  five  jurisdictions  and  Analog 
Electronic  investment  in  three 
jurisdictions  to  correct  substantial 
reserve  problems.  The  Attachment  also 
lists  the  twenty-two  companies  by 
jurisdiction,  the  current  expenses  and 
composite  rates  (develop  using  the 
currenUy  prescribed  depreciation  rates 
and  amortizations)  and  the  proposed 
change  in  expenses  (proposed  vs. 
current)  for  each  jurisdiction. 

On  May  10, 1988,  AT&T  filed  studies 
with  this  Commission  in  support  of  its 
proposed  depreciation  rates.  The 
Common  Carrier  Bureau  reviewed  these 
studies  and  obtained  additional 
information  regarding  the  studies  from 
AT&T  before  arriving  at  its  preliminary 
recommendations.  On  September  2, 
1988,  the  Bureau  sent  letters  to  the  state 
public  utility  commissions  describing 
the  Bureau's  preliminary 
recommendations  and  requesting  their 
comments  on  the  life,  salvage  and  curve 
shape  parameters  to  be  used  for  the 
prescription  of  the  operating  companies' 
depreciation  rates.  In  addition,  the 
Bureau  discussed  AT&Ts  study  as  well 
as  the  Bureau's  preliminary 
recommendations  with  representatives 
of  several  state  commissions  who 
replied  to  the  September  2, 1988  letters. 
After  considering  all  of  this  information, 
the  Bureau  is  recommending  the 
depreciation  parameters  which  underlie 
the  rates  shown  on  the  Attachment 
AT&T  requests  a  January  1, 1988 
effective  date  for  the  rates  and 
amortizations. 

Copies  of  the  operating  companies' 
initial  1988  depreciation  rate  study 
filings,  replies  to  the  September  2, 1988 
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letters  and  other  data  supporting  the 
proposed  rates  are  available  for  public 
inspection  in  Suite  257,  2000  L  Sti-eet 
NW.,  Washington,  DC  Copying  facilities 
are  available  in  Suite  812,  2000  L  Sti-eet. 
Parties  wishing  to  filed  comments  on 
the  proposals  as  summarized  herein 


may  do  so  by  October  27. 1988.  Replies 
may  be  filed  by  November  8, 1988.  A 
copy  of  the  comments  and  replies  should 
be  provided  to  the  Chief,  Depreciation 
Rates  Branch. 


For  additional  information  contact 
Ms.  Fatina  Franklin,  Chief,  Depreciation 
Rates  Branch  (202)  632-7500. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 


Summary  of  Proposed  Changes  in  Annual  Depreciation  Expense  by  Jurisdication 


Company— Jurisdiction 


AT»T  o<  CaWomia 

ATAT  o(  Delaware 

AT4T  o<  INinoia 

ATAT  o(  mdtaM 

ATAT  of  Mwyland 

AT&T  of  MJdiigan 

AT4T  of  Nevada....- 

ATST  of  New  England 

Maine 

Massachusetts.. 


New  Hampshire.. 

Rhode  Island 

Vermont 

ATAT  of  New  Jersey. 
ATATof  NewYorti_ 
ATATofONo. 


ATAT  of  Penrtsylwania.. 
ATAT  of  the  Midwest 
Iowa. 


Minr«esot(u 
Nebraska... 


Scum  Oahoto __ 

ATAT  of  the  Mountain  Stales: 

Arizona 

Colorado 

Idaho 

Montana. 


New  Meodee. 

Utah 

'Wyoming.. 


ATAT  ol  the  Pacific  Northwest 

Oregon..- 

Washington 

ATAT  ef  the  &  Centtal  Stales: 


Kentucky-^ 
Louisiana  .- 
Missisaippi.. 
Te 


ATST  of  the  Southern  SMex 
Florida 


Georgia.. 


North  Carolina . 
SouN»  Carolina.. 


ATAT  of  the  Seuthweat 

Arkansas- 

Kansas 

Missouri 


Oklahoma.. 
Texas 


ATAT  of  Virginia 

ATAT  of  Washington.  DC. 

ATAT  of  West  Virginia - 

ATAT  of  Wisconsin 


Composite  Total. 


Investment 


(S) 

1359732367 

7770664 

340191334 

150417729 

6663557 

244900359 

70702115 

31402406 

158019042 

35990948 

27495646 

17794861 

173167650 

978452957 

237991196 

292828806 

118375140 

124470660 

53551755 

43100206 

32927154 

76291486 
164466371 
14602174 
49663267 
46816893 
49790128 
24788735 

148283334 
177091875 

1805S8469 
86361194 

173272025 
69121402 

126806173 

411507019 
31705441S 
206194037 
14815567t 

63018699 

5747S0S4 

216367339 

104573372 

743736770 

192821188 

46104363 

52069848 

83628961 


AMwai  Oapr«ciation  Expense  and  Composile  Rate 


Cwfwil 


Rate 


863916063S 


(%) 


8.0 

27.8 

6.9 

•  0 
8.5 

9.1 
6.4 

11.0 

10.2 

7.5 

10.1 

1^1 

9.9 

7.5 

9.2 

8.5 

7.7 

9.2 

7.1 

10.6 

10.5 

a4 
6.9 
6.7 
9.3 
7J 
8.8 
7.5 

10.6 
7.9 

7.8 
6.9 
8.2 

10.0 
7.0 

9.4 
7.8 
8.1 
7.6 

9.5 

12.0 

SI 

&9 

7.8 
8.0 
8.1 
73 
8.7 


Expense 


8.3 


($000) 

108339 

2164 

23539 

14360 

5670 

22184 

4512 

3406 

16111 

2697 

2767 

2t61 

17134 

73111 

21974 

24867 

9*21 
11412 
3781 
4577 
3471 

7170 

12788 

082 

4624 


Propoaed 


Rate 


4362 

1651 

15677 
U076 

14033 
9923 

14211 
6030 
8030 

38662 

24775 
1*762 
T1306 

8005 


17500 
8362 

57895 

15382 

3722 

3820 

8162 


(%) 


10.0 
3.6 
7.6 
7Ji 
9.4 

10.4 
0.1 

16.4 
13.5 

9.9 
12.7 
1Z3 
10.7 

0.3 
11.0 
11.8 

11.0 
6.1 
8.9 

11.0 
14.0 

18.0 
S2 
11.8 
13.2 
8.7 
11.1 
10.5 

0.0 
9.9 

8.6 
0.7 
10.0 
9.7 
0.7 

11.2 

0.2 

11.0 

lOS 

12.0 
17.5 
10J 
102 
10.7 
10.3 
10.7 
0.2 
11.0 


CXp6n99 


713646 


10.3 


($000) 

136347 

276 

25767 

11800 

6235 

25361 

6413 

5140 

21283 

3581 

3406 

2185 

16463 

01401 

26006 

34676 

12005 

11271 

4701 

4746 

4607 

13702 

15132 

1716 

W99 


(0000) 

27008 

-1888 

2228 

-2400 

866 

3177 

loot 

1670 

5182 

884 

728 

34 

1320 

18200 

4124 


5640 

2606 

13407 
174S7 

17333 
8378 

172S2 
6717 

12322 

46132 
20107 
24755 
15600 

0155 
10060 

23136 
10640 
TOfTS 
1001S 

4020 

4775 

10260 


885062 


3864 

-141 

1010 

160 

1136 

6532 

2344 
7M 

1«»5 
042 

1178 
157 

-2470 
3411 

3300 
2453 

90*% 
-213 


7470 
4332 
7003 
42SS 

2150 

3ie2 

9646 

1200 

21509 

4439 

1106 

056 

2107 


172116 


(%) 

24.7 

-87.2 

0.5 

-16.7 

1«jO 

VO 

42.1 

4S4 
32J: 
32.6 
26J 
IS 
7S 
25.0 

tss 

38.8 

40.4 

-1.2 

M.7 

S.7 

32.7 

Ot.1 
1SJ 
74.7 
42:7 
10L7 

no 

40lS 
-15.0 

23.S 
41L4 
21l4 

-3.1 


10.3 
17.S 
47.7 
S7« 

35.0 
46l0 
3V5 
13.8 
37.4 


32.2 

26A 

25y8 


24.1 
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FEDERAL  MARITIME  COMMISSION 

Agreefn«nt(s)  FItod 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Hling  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010286-017. 
TiUe:  South  Europe/U.SJV.  Pool 

Agreement. 
Parties: 

Compania  Transatlantica  Espanola. 

S.A. 
Evergreen  Marine  Corporation 
Costa  Line  (Costa  Container  Lines, 

S.p.A.,  Genoa) 
Farrell  Lines,  Ina 
Italia  Di  Navigazione,  S.p.A. 
Lykes  Lines  (Lykes  Bros.  Steamship 

Co.,  Inc.) 

Nedlloyd  Lines  (Nedlloyd  Lijnen  B.V.) 
.    P&O  Containers  (TFL)  Ltd. 
Jugolinija 

A.P.  Moller-Maersk  Line 
Sea-Land  Service,  Ina 
Zim  Israel  Navigation 

Synopsis:  The  proposed  modification 
would  extend  the  current  pool  period 
to  January  31, 1989;  establish  four 
subsequent  pool  periods  beginning 
February  1, 1989;  and  provide  for  new 
service  obligations.  In  addition, 
various  other  administrative  changes 
are  made. 

By  Order  of  the  Federal  Maritime 
Commission. 

Tony  P.  Kominoth, 

Assistant  Secretary. 

Dated:  December  22. 1988. 

(FR  Doc.  88-29698  Filed  12-27-88;  8:45  am] 
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Federal  Open  Market  Committee; 
Rule*  of  Organization;  Start  of  Tarma 
of  OffIca  of  Reaarva  Bank 
Repreaentativea 

The  Federal  Open  Market  Committee 
has  amended  its  Rules  of  Organization 
in  order  to  advance  the  start  of  the 
terms  of  office  of  the  Federal  Reserve 
Bank  presidents  who  serve  one-year 
terms  as  Committee  or  alternate 
members  from  March  1  to  January  1  of 
each  year. 

Effective  January  1, 1990,  sections 
2(b),  3,  and  4(a)  of  the  Committee's 
Rules  of  Organization  are  amended  by 
replacing  "March"  with  "January" 
wherever  it  appears. 

By  order  of  the  Federal  Open  Market 
Committee.  November  11. 1988. 
Nonnand  R.V.  Bernard, 
Assistant  Secretary. 
(FR  Doc.  88-29690  Filed  12-27-68: 8:45  am] 

BILLINa  COOE  (210-01-M 


Banamex  Intemattonal;  Corporation  To 
Do  Buaineaa  Under  Section  25(a)  of 
ttia  Federal  Reaerve  Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation").  The  Edge 
Corporation  would  operate  as  a 
subsidiary  of  the  applicant.  The  factors 
that  are  to  be  considered  in  acting  on 
the  application  are  set  forth  in  §  211.4(a) 
of  the  Board's  Regulation  K  (12  CFR 
211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  listed  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  bo 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  January  10, 1989. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary),  Washington,  DC  20551: 

1.  Banco  Nacional  de  Mexico,  Mexico 
City,  Mexico:  to  establish  a  corporation 
to  be  known  as  Banamex  International 
in  Houston,  Texas,  with  branch  offices 
in  Chicago,  Illinois,  Los  Angeles, 
California,  and  New  York.  New  York. 
This  application  may  be  inspected  at  the 
Federal  Reserve  Bank  of  San  Francisco. 


Board  of  Governors  of  the  Federal  Reserve 
System.  December  21. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-29691  Filed  12-27-88:  8:45  am] 
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CItange  In  Bank  Control  Noticea; 
Acqutaitiona  of  Sharea  of  Banka  or 
Bank  HoMing  Companlaa 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817G)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  9, 1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Alfred  L  Belt,  Thomas  Ford,  Clyde 
Helms,  Jr.,  Ove  Nielsen.  Paul  E.  Nielsen, 
and  Henry  Southway,  Jr..  all  of 
Alamosa,  Colorado:  to  each  acquire  16.7 
percent  of  the  voting  shares  of  Alamosa 
Bancorporation,  Inc.,  Alamosa, 
Colorado,  and  thereby  indirectly  acquire 
Alamosa  National  Bank,  Alamosa, 
Colorado. 

2.  Malcolm  Deisenroth.  Jr.,  to  acquire 
an  additional  10.7  percent  of  the  voting 
shares  of  TulBancorp.  Inc.,  Tulsa, 
Oklahoma,  and  thereby  indirectly 
acquire  Bank  of  Tulsa,  Tolsa,  Oklahoma. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  George  Borba,  Chino,  California;  to 
acquire  7.19  percent  of  the  voting  shares 
of  CVB  Financial  Corp..  Chino. 
California,  and  thereby  indirectly 
acquire  Chino  Valley  Bank,  Chino. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  20, 1968. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-29695  Filed  12-27-«8;  8:45  amj 
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Exctiange  Bancorp,  Inc^  Acqulaitkm  of 
Company  Engaged  In  Permissible 
NonlMinkIng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Exchange  Bancorp,  Inc.,  Chicago, 
Illinois;  to  acquire  Exchange  Securities 
Corporation,  Hallandale,  Florida,  and 
thereby  engage  in  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  20, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-29694  Filed  12-27-88;  8:45  am] 
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Hrst  Community  Bank  Corp^  at  al^ 
Formattona  of;  Acqulaitlona  by;  and 
Mergara  of  Bank  Hokling  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Oie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
13, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  First  Community  Bank  Corporation, 
Inverness,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Community  Bank,  Inverness,  Florida,  a 
de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Scott  Bancshares,  Inc.,  Bethany, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  The  Hight  State  Bank, 
Dalton  City,  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Gold  Bancshares,  Inc.,  Marysville, 
Kansas:  to  merge  with  Commanche 


Bancshares,  Inc.,  Marysville,  Kansas, 
and  thereby  indirectly  acquire  The 
Peoples  State  Bank,  Coldwater,  Kansas, 
and  Oketo  Bancshares,  Inc.,  Marysville. 
Kansas,  and  thereby  indirectly  acquire 
Blue  Valley  National  Bank,  Marysville. 
Kansas,  which  engages  in  selling  general 
insurance  in  Marysville,  a  town  with  a 
population  of  less  than  5,000. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  20. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-29693  FUed  12-27-88:  8:45  am] 
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National  Bank  of  Washington; 
Corporation  To  Do  Business  Under 
SectkNi  25(a)  of  ttia  Federal  Reserve 
Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation").  The  Edge 
Corporation  would  operate  as  a 
subsidiary  of  the  applicant.  The  factors 
that  are  to  be  considerd  in  acting  on  the 
application  are  set  forth  in  §  211.4(a)  of 
the  Board's  Regulation  K  (12  CFR 
211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  listed  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  January  18, 1989. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary)  Washington,  DC  20551: 

1.  National  Bank  of  Washington, 
Washington,  DC:  tu  establish  a 
corporation  in  Miami,  Florida  to  be 
known  as  NBW  International  Banking 
Corporation.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  21, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-29692  Filed  12-27-88:  8:45  am] 
BHJJNO  COOE  mO-OI-M 


• !  .-■•  n 


,^ 


4  >< 


52490 


Federri  Regtoter  /  Vol.  53.  No.  249/  Wednegday.  December  28.  1988  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Devetopment 
Services 

Head  Start  Program 

aocncy:  Administration  for  Children, 

Youth  and  Families  (ACYF),  Office  of 

Human  Development  Services  (OHDS), 

Department  of  Health  and  Human 

Services  (DHHS). 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  The  Administration  for 
Children.  Youth  and  Families  (ACYF) 
announces  proposed  revisions  to  grant 
application  instructions  and 
requirements  to  be  followed  by  Head 
Start  grantees.  ACYF  proposes  revisions 
to  the  Standard  Form  (SF)  424. 
Application  for  Federal  Assistance;  to 
the  SF  424A,  Budget  Information — Non- 
Construction  Programs;  to  the  SF  424B. 
Assurances — Non-Construction 
Programs;  and  to  the  Program  Narrative 
Statement. 

The  general  purpose  of  these  revisions 
is  to  improve  the  management  of  Head 
Start  by  collecting  uniform  data  from 
1290  local  grantees  and  620  delegate 
agencies  for  monitoring  the 
effectiveness  and  e^iciency  with  which 
Head  Start  programs  use  Federal  funds. 
This  data  will  identify  certain  types  of 
program  and  management  problems  or 
anomalies  and  guide  initiatives  to  assist 
programs  to  improve  their  operations 
and  the  services  being  provided  to 
children  and  families. 

DATE:  In  order  to  be  considered, 
comments  on  the  proposed  revisions 
must  be  received  on  or  before  February 
27.1989. 

ADDRESS:  Please  address  comments  to: 
Elizabeth  Strong  Ussery,  Associate 
Commissioner.  Head  Start  Bureau. 
Administration  for  Children.  Youth  and 
Families.  P.O.  Box  1182.  Washington.  DC 
20013. 

Beginning  14  days  after  close  of  the 
comment  period,  comments  will  be 
available  for  public  inspection  in  Room 
5755.  400  6th  Street.  SW..  Washington. 
DC  20021,  Monday  through  Friday 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 
Terry  R.  Lewis,  202-755-059a 
SUPPI^MENTARY  INFORMATION: 

I.  Program  Purpose 

Head  Start  is  a  national  program 
providing  comprehensive  developmental 
services  primarily  to  low-income 
preschool  children,  age  three  to  the  age 
of  compulsory  school  attendance,  and 


their  families.  In  FY  1987.  Head  Start 
served  446,523  children. 

To  help  enrolled  children  achieve 
their  full  potential.  Head  Start  programs 
provide  comprehensive  health, 
nutritional,  educational,  social  and  other 
services.  In  addition.  Head  Start 
pnygtamn  are  required  to  provide  for  the 
direct  participation  of  parents  of 
enrolled  children  in  the  development, 
conduct,  and  direction  of  local 
programs. 

II.  Development  of  the  Piopoeed 
Revision* 

The  current  Head  Start  application 
forms  and  process  utilize  the  OMB 
approved  Standard  Form  424  and 
instructions  for  a  Program  Narrative 
Statement  approved  for  use  by  Head 
Start.  The  need  to  revise  the  current 
system  derives  from  the  need  to  be  able 
to  look  at  Head  Start  budgets  in  more 
detail  than  allowed  by  the  eight  Budget 
Categories  included  in  the  OMB  SF  424. 
Part  B..  the  need  to  update  narrative 
information  requested  from  the  grantee 
and  the  need  to  solicit  information  in  a 
imiform  manner  across  all  grantees.  The 
Administration  for  Children.  Youth  and 
Families  is  publishing  these  proposed 
revisions  to  the  grant  application  forms 
and  process  as  required  by  section 
644(d)  of  the  Head  Start  Act. 

The  data  we  propose  to  collect 
through  the  revised  application  forms 
were  selected  as  a  result  of  an  extensive 
review  of  the  cost  analysis  instrument 
and  the  data  collected  to  date.  The 
process  leading  to  the  proposed 
revisions  has  been  one  in  which  many 
interested  and  involved  parties  have 
been  periodically  consulted.  Federal 
staff,  including  a  user's  task  force,  were 
instrumental  in  identifying  concerns, 
problems  and  needs  that  led  to 
improvements  in  the  data  instrument 
and  the  system.  This  group  is  still  in 
existence  and  continues  to  provide 
creative  ideas  for  improvements.  Head 
Start  grantee  and  delegate  agency  staff, 
training  and  technical  assistance 
providers  and  the  National  Head  Start 
Association  Board  of  Directors  and 
members  (a  national  organization 
representing  Head  Start  directors, 
parents,  staff  and  friends)  have  also 
provided  imput. 

These  proposed  revisions  to  the  grant 
application  include  the  program  design 
and  cost  data  previously  contained  in 
the  Head  Start  cost  analysis  system. 
Combining  the  cost  analysis  system 
with  the  grant  application  process 
provided  the  opportunity  to: 

1.  Update  the  program  narrative 
instructions  to  include  a  concentrated 
planning,  review  and  analysis  system 
needed  to  make  sure  that  programs  were 


delivering  effective,  efficient  and 
necessary  services  to  children  and  their 
families, 

2.  Implement  a  three  year  grant  cycle 
that  generates  the  data  needed  and 
reduces  the  local  grantee's  paperwork 
burden,  and 

3.  Have  grantee  staff  direcdy  provide 
uniform,  correct  and  complete  program 
design  and  cost  information. 

UL  Impleroentatioo  of  tbe  Propoaad 
Revisions  - 

All  grantees  will  be  phased  into  a 
three  year  grant  application  cycle.  For 
the  first  year  of  funding  in  this  cycle, 
grantees  will  be  required  to  provide  the 
comprehensive  data  requested  in  the 
revised  instructions  as  a  part  of  their 
application.  For  the  second  and  third 
year  grant  applications,  assuming  no  ; 
major  program  or  budget  changes, 
reporting  is  greatly  reduced  to  only  the 
basic  SF  424  forms  and  reports  on 
progress,  identification  of  problems. 
ciHicems  and  issues  and  proposed 
methods  for  improvement. 

When  measured  over  the  entire  three 
year  grant  cycle,  the  expectation  is  that 
there  will  be  no  increased  reporting 
burden  over  the  grant  application  forms 
and  program  narrative  statement 
instructions  presenUy  in  use.  Instead, 
we  believe  there  will  be  a  decrease  in 
burden. 

In  addition,  the  current  requirement 
for  a  quarterly  programmatic  progress 
report  on  the  delivery  of  services  is 
deleted  from  the  Instructions,  further 
decreasing  the  burden  on  grantees  and 
delegate  agencies.  Although  there  has 
been  no  standard  format  for  quarterly 
reports,  there  has  been  a  long  standing 
practice  that  various  types  of 
information  be  submitted.  We  believe 
that  quarterly  reports  should  be  required 
only  on  an  individual  grantee  basis  for 
limited  periods  of  time  when  needed  to 
track  specific  compliance  or 
performance  problems.  Requirements  for 
submitting  quarterly  financial  reports 
remain  unchanged. 

IV.  Description  of  the  Revised 
Instructions  and  Requirements 

The  following  documents  are  included 
in  the  revised  instructions. 

General  Instructions  For  Completion  of 
a  Head  Start  Grant  Application  (SF424. 
424A,  424B  and  Program  Narrative 
Statement) 

These  general  instructions  include  an 
explanation  of  the  grant  application 
cycle,  including  the  timing  for 
submission  of  applications.  They 
indicate  the  forms  and  information  that 
must  be  submitted  as  a  part  of  the 
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application,  including  the  SF  424.  the  SF 
424A,  Budget  Information— Non- 
Construction  Programs  and  Appendix, 
the  SF  424B.  Assurances,  including 
Policy  Council  Approval  and  a  Program 
Narrative  Statement. 

Instructions  for  the  Completion  of  the 
Program  Narrative  Statement  for  a 
Head  Start  Grant  Application 

These  instructions  describe 
information  that  must  be  submitted  in 
response  to  the  Program  Narrative 
Statement  for  the  first  year  of  funding, 
for  the  second  and  third  year  of  funding, 
and  for  an  application  for  supplemental 
funds  or  a  grant  amendment. 

The  instructions  require  information 
in  the  following  areas: 

1.  Need  for  Assistance  and 
Geographic  Area 

2.  Objectives  and  Results  or  Benefits 
Expected 

3.  Approach 

4.  StafRng  and  Management 

5.  Budget  Appropriateness  and 
Reasonableness 

Program  Narrative:  Head  Start  Program 
Design  Form  and  Instructions 

This  form,  a  part  of  the  approach 
section  of  the  Program  Narrative 
Statement,  requires  the  submission  of 
information  on  type  and  duration  of 
services  being  provided  to  children  and 
families,  funded  enrollment  and  staff 
employment.  It  is  to  be  filled  out  for  the 
first  year  of  a  three  year  grant  cycle. 

Appendix  to  SF424A:  Head  Start  Line 
Item  Budget  and  Instructions 

This  form  requires  the  submission  of 
detailed  budget  information  on  ACYF 
funds.  non-Federal  cash,  the  value  of 
non-Federal  in-kind  contributions,  other 
resources  being  used  by  the  program 
and  administrative  costs.  It  includes 
information  on  staffing,  functional  costs 
and  allocation  of  costs  across  options.  It 
is  to  be  filled  out  for  the  first  year  of  a 
three  year  grant  cycle.  It  is  to  be  filled 
out  for  the  second  or  third  year  of 
funding  only  if  major  changes  are  being 
proposed  by  the  program. 

V.  Impact  Analysis 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L  96-511.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  of  any  reporting  or 
recordkeeping  requirement  affecting  ten 
or  more  persons.  This  proposed  revision 
does  contain  information  collection 
requirements,  but  over  a  three  year 
period,  decreases  the  Federal  paperwork 
burden  on  Head  Start  grantees.  OMB 
has  conditionally  approved  this 


proposed  revision  under  OMB  No.  0980- 
0202  which  expires  on  September  30, 
1989. 

Index  of  Terms 

Head  Start.  Grant  application. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.600.  Project  Head  Start) 

Dated:  November  29, 1988. 
Dodie  Truman  Bonip, 

Commissioner,  Administration  for  Children, 
Youth  and  Families. 
Sydney  Olson, 

Assistant  Secretary  for  Human  Development 
Services. 

General  Instructions  for  Completion  of  a 
Head  Start  Grant  Application 

(SF  424, 424A.  424B  and  Program 
Narrative  Statement) 

Grant  Application  Cycle 

ACYF  will  make  annual  grant  awards 
for  twelve  month  periods  to  Head  Start 
grantees  on  a  three  year  grant 
application  cycle.  Applicants  will  be 
required  to  submit  a  full  application  for 
the  first  year  of  operation  in  each  three 
year  grant  cycle  and  an  abbreviated 
appUcation  for  the  subsequent  two 
years.  Instructions  that  follow  indicate 
the  submissions  required  of  applicants 
for  the  first  year  of  funding  in  the  three 
year  grant  cycle,  those  submissions 
required  for  the  second  and  third  year  of 
funding,  and  submissions  required  for 
supplemental  funding  and  grant 
amendments. 

Submission  of  Application 

Applications  for  the  first  year  of  the 
grant  application  cycle  must  be 
submitted  no  later  than  150  days  prior  to 
funding.  Applications  for  the  second  or 
third  years  of  funding  must  be  submitted 
no  later  than  90  days  prior  to  funding. 
An  original  application  and  two  copies 
should  be  submitted  to  the  responsible 
grants  management  office. 

Content  of  Application 

Head  Start  applicants  should  adhere 
to  the  instructions  for  both  the  SF  424, 
Application  for  Federal  Assistance  and 
for  the  424A,  Budget  Information— Non- 
Construction  Programs.  Programs  must 
also  certify  their  compliance  with  the 
424B,  Assurances — Non-Construction 
Programs  and  submit  a  Program 
Narrative  Statement.  The  following 
additional  information  is  provided  to 
Head  Start  appUcants  to  facilitate  the 
completion  of  their  application: 

SF424:  This  form  is  to  be  completed 
for  all  funding  requests. 

Compliance  with  E.0. 12372, 
"Intergovernmental  Review  of  Federal 
Programs",  is  required  of  all  Head  Start 
applicants  prior  to  grant  funding,  except 


those  noted  below.  The  appropriate 
information  should  be  included  in  Block 
16  and,  if  applicable.  Block  3.  Alaska, 
Idaho,  Kansas,  Minnesota,  Nebraska, 
American  Samoa  and  Palau  have 
elected  not  to  participate  in  the 
Executive  Order  process.  In  addition, 
applicants  for  projects  administered  by 
Federally-recognized  Indian  tribes  are 
exempt  from  these  requirements. 
Applicants  from  these  areas  need  take 
no  action  regarding  E.0. 12372. 

All  applicants  must  attach 
documentation  of  Policy  Council 
approval  of  the  application  to  the  SF 
424.  Policy  Council  minutes  indicating 
approval  of  the  application  along  with 
the  signature  of  the  Policy  Coimcil 
Chairperson  may  be  considered 
satisfactory  documentation. 

SF424A,  Budget  Information— Non- 
Construction  Programs:  The  SF  424A 
must  be  submitted  for  all  funding 
requests. 

In  Section  B — Budget  Categories, 
grantees  should  enter  all  program 
activities,  including  the  various  program 
options,  Parent/Child  Centers  and 
handicapped  services  in  Column  1. 
Training  and  Technical  Assistance 
funds  must  be  displayed  in  Column  2. 
When  the  grantee  delegates  part  or  all 
of  its  program,  a  separate  424A  must  be 
submitted  for  each  delegate  agency. 

The  placement  of  proposed  program 
costs  in  the  object  class  categories  in 
Section  B  should  be  determined  based 
on  the  following  instructions: 

Personnel— line  Sa.  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff.  Do  not  include 
costs  of  consultants  or  personnel  costs 
of  delegate  agencies. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fiinge  benefits  unless 
included  as  a  part  of  an  approved 
indirect  cost  rate. 

Travel — Line  6c.  Enter  the  total  costs 
of  out-of-town  travel  for  employees  of 
the  project  and  fully  explain  and  justify 
them.  Do  not  include  costs  for 
consultant  travel  or  local  transportation. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  Provide  a  list  of  all 
equipment  and  estimated  cost  of  each 
item.  Need  for  equipment  must  be 
explained  and  justified  and  the  need  for 
the  equipment  m\i8t  be  supported  by  the 
program  narrative.  For  governmental 
grantees,  including  Federally-recognized 
Indian  tribes,  "equipment"  means  an 
article  of  tangible,  non-expendable, 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  $5000  or  more  per  unit.  For  all 
other  Head  Start  grantees,  "equipment" 
means  an  article  of  tangible,  non- 
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expendable,  personal  property  having  a 
useful  life  of  more  than  two  years  and 
an  acquisition  cost  of  $500  or  more  per 
unit 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  those  included  in 
LineOd. 

Contractual — ^Line  6f.  Enter  the  total 
costs  of  all  contracts  including  (1) 
procurement  contracts  (except  those 
which  belong  in  other  categories  such  as 
equipment,  suppUes,  etc.),  (2)  contracts/ 
agreements  with  delegate  agencies,  and 
(3)  contracts  tvith  organizations  for  the 
provision  of  training  or  technical 
assistance.  Fully  explain  and  justify  any 
contracts  not  explained  and  justified  in 
previous  appUcations.  Do  not  include 
payments  to  individuals  in  this  line. 

Construction — line  6g.  Enter  the  total 
costs  of  alterations  or  renovations.  New 
construction  is  unallowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  direct  costs  not  identified  in  other 
categories.  Explain  and  justify  these 
costs. 

Indirect  Costs — ^Line  6j.  Enter  the  total 
amount  of  indirect  costs.  Attach  a  copy 
of  any  rate  agreement  approved  within 
the  past  year.  If  no  indirect  costs  are 
requested,  enter  "none". 

In  Section  C — Non-Federal  Resources, 
enter  the  amounts  of  non-Federal 
resources,  including  in-kind 
contributions,  that  will  be  used  to 
support  the  project  Provide  a  brief 
explanation  of  the  types  of  volunteers 
and  the  rates  at  which  their  services  are 
valued;  a  valuation  of  donated  space 
(use  only)  including  the  number  of 
square  feet  and  value  assigned  per 
square  foot:  and  a  determination  of 
depreciation  or  use  allowance  for 
grantee-owned  space  based  on  the 
property's  market  value  at  the  time  it 
was  donated.  When  a  grantee  or 
delegate  agency  owns  or  has  a 
substantial  interest  in  real  property, 
charges  to  the  Head  Start  grant  may  not 
exceed  the  cost  of  ownership.  Thus, 
depreciation  or  use  allowances  are 
charged  to  compensate  a  grantee  or 
delegate  agency  for  the  use  of  a  building 
which  they  own.  In  these  instances, 
rental  costs  may  not  be  charged. 

Appendix  to  SF424A:  All  applicants 
must  also  fill  out  the  Head  Start  line 
item  budget  found  in  the  Appendix  to  SF 
424A  as  a  part  of  their  grant  application 
for  the  first  year  of  the  three  year  grant 
application  cycle.  A  separate  line  item 
budget  must  be  submitted  for  the 
grantee,  for  each  delegate  agency,  and 
for  each  Parent/Child  Center  with  the 
total  request  being  combined  and 
recorded  in  SF  424A.  Section  B.  The 
Appendix  to  ^  424A  explains  into 


which  object  class  category  in  Section  B 
each  line  item  is  to  be  placed. 

Explanations  and  justifications 
required  in  response  to  the  SF  424A  are 
specified  above  and  must  be  provided  to 
the  extent  that  they  are  not  provided  as 
a  part  of  the  Appendix. 

The  Appendix  is  not  to  be  completed 
for  second  or  third  year  funding  if  there 
are  no  major  budget  changes  in  the 
basic  grant  application.  If  major 
program  changes  result  in  major  budget 
changes,  the  line-item  budget  contained 
in  the  Appendix  must  be  completed  for 
second  or  third  year  funding.  Major 
program  changes  include  an  increase  or 
decrease  in  the  niunber  of  children  being 
served,  changes  in  the  program  options 
being  implemented,  changes  in  stafling 
patterns,  the  communities  being  served, 
the  delegates  being  funded  or  a  change 
in  administrative  costs.  The  Appendix 
also  does  not  have  to  be  filled  out  for 
one  time  or  permanent  supplemental 
funding  requests  or  for  grant 
amenc^ents  if  they  do  not  result  in  any 
major  changes. 

SF424B — Assurances:  A  written 
assurance  must  also  be  included 
annually  which  states  that  the  costs  of 
development  and  administration  will  not 
exceed  15  percent  of  the  total  cost  of  the 
program  including  non-Federal  share. 

Program  Narrative  Statement-  Each 
applicant  must  submit  a  Program 
Narrative  Statement.  The  instructions 
for  completion  of  the  Narrative  detail 
the  information  to  be  provided  for  each 
year  of  the  three  year  grant  application 
cycle.  They  also  specify  the  information 
required  for  permanent  and  one-time 
supplemental  funding  and  for  grant 
amendments. 

Instructions  for  Completion  of  the 
Program  Narrativa  Statement  for  a  Head 
Start  Grant  Application 

Applicants  must  submit  a  program 
narrative  statement  based  on  the 
following  instructions: 

A:  Application  for  The  First  Year  of 
Funding 

Applicants  entering  the  first  year  of 
their  three  year  grant  application  cycle 
are  required  to  complete  Sections  1-5 
below. 

1.  Need  for  Assistance  and  Geographic 
Area 

a.  A{^hcants  are  required  to  conduct 
community  needs  assessments.  They 
must  submit  a  sununary  of  the  mo«t 
recent  community  needs  assessment 
which  describes  the  following 
information  about  the  Head  Start 
service  area: 

1)  The  demographic  make-up  of  Head 
Start  eligible  children  and  families. 


including  the  number,  geographic 
location  and  racial  and  ethtnic 
composition; 

2)  The  number  of  Head  Start  eligible 
handicapped  children,  including  types  of 
handicaps  and  relevant  services  and 
resources  provided  to  these  children  by 
community  agencies; 

3)  Data  regarding  the  education, 
health,  nutrition  and  social  service 
needs  of  Head  Start  eligible  children 
and  their  families; 

4)  The  education,  health,  nutrition  and 
social  service  needs  of  children  and 
their  families  as  defined  by  families  of 
Head  Start  eligible  children  aiul  by 
institutions  in  the  commimity  which 
serve  young  children; 

5)  Other  child  development  and  child 
care  programs  that  the  serving  Head 
Start  eligible  children,  including  publicly 
funded  State  and  local  preschool 
programs,  and  the  approximate  number 
of  Head  Start  eligible  children  served  by 
each;  and 

6)  Resources  in  the  community  that 
could  be  used  to  enhance  the  operation 
of  the  Head  Start  program. 

Applicants  must  also  summarize  the 
process  that  was  used  to  conduct  the 
community  needs  assessment  including 
the  date  it  was  completed,  a  description 
of  the  involvement  of  parents  staff  and 
the  grantee  board  and  data  sources  for 
statistical  information. 

b.  Based  on  the  findings  of  the 
community  needs  assessment, 
applicants  must  identify  and  prioritize 
key  issues  or  problems  facing  children 
and  their  families  that  need  to  be 
addressed  by  the  Head  Start  program. 

Applicants  must  also  identify  service 
and  recruitment  areas.  They  must 
explain,  where  their  recruitment  area  or 
areas  are  smaller  than  their  service  area 
and  why  those  recruitment  areas  were 
chosen. 

Applicants  must  also  identify  and 
changes  in  the  community  that  indicate 
a  need  for  change  in  the  location,  design 
or  method  of  service  delivery. 

c.  Applicants  must  submit  a  map  or 
maps  showing: 

1)  The  proposed  service  area.  The 
service  area  is  the  geographic  area 
within  which  a  grantee  and,  if 
applicable,  each  delegate  agency  may 
provide  Head  Start  services. 

2)  The  recruitment  area  or  areas  for 
the  grantee  and,  if  applicable,  each 
delegate  agency.  Recruitment  areas  are 
the  geographic  areas  within  which  the 
grantee  and  delegate  agency  recruit 
Head  Start  children  and  families  to 
participate  in  the  program.  The 
recruitment  areas  can  be  the  same  as 
the  service  area  or  they  can  be  smaller 
areas  within  the  service  area. 
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3)  The  location  of  the  grantee's  and,  if 
apiAicable,  each  delegate  agency's 
offices  and  centers,  tncfuding  faciKties 
for  home-based  programs  and  the 
geographic  areas  served  by  each. 
Counties  in  which  services  are  provided 
must  be  identified. 

4)  The  location  of  other  child  care 
facilities  in  the  area  that  serve  Head 
Start  eligible  children. 

The  maps  must  provide  sufficient 
detail  to  clearly  identify  the  service  and 
recruitment  area  or  areas.  Where  these 
areas  constitute  onfy  a  part  of  a  county, 
the  names  of  standard  recognized 
county  subdivisions,  such  as  townships, 
cities,  villages  or  unincorporated  places, 
must  be  used  to  show  the  areas  to  be 
served.  If  only  a  portion  of  a  standard 
county  subdivision  in  to  be  served,  the 
maps  must  deariy  deKneate  such  areas. 

2.  Objectives  and  Results  or  Benefits 
Expected 

a.  Grantees  must  provide  information 
on  the  program's  long  range  objet:tives 
to  be  accomplished  in  the  three  year 
period.  These  objectives  should  directly 
relate  to  meeting  the  needs  and 
addressing  the  problems  of  the  program 
participants  and  the  conununity.  These 
needs  should  have  been  identified  in  the 
community  needs  assessment  and  might 
for  example,  include  working  with  high 
risk  children  or  families,  adult  literacy, 
transition  to  public  schools,  special 
emphasis  or  nutrition  or  other  efforts. 
(These  objectives  should  be  in  addition 
to  the  Head  Start  goals  required  under 
45  CFR  1304.1-3.  and  the  Head  Start 
Program  Performance  Standard 
objectives  specified  under  1304.2-4.  See 
3.b.  below) 

b.  Grantees  must  provide  information 
on  the  major  activities  that  will  be 
imdertaken  to  achieve  these  long  range 
objectives.  TTiese  activities  shoidd  be 
delineated  for  each  year  of  the  three 
year  funding  period.  Information  should 
be  provided  regarding  timelines  and 
methods  for  measuring  progress  and 
accomplishments  (results  and  benefits). 

c.  Grantees  must  also  submit  a 
description  of  the  planning  process  used 
to  arrive  at  these  long  range  objectives. 
The  description  must  include  who  was 
involved  in  the  process,  when  it  took 
place  and  how  it  was  accomplished. 

d.  Applicants  must  provide 
information  or  progress  made  in  meeting 
long  range  objectives  and  in 
implementing  major  activities 
established  for  the  previous  year. 

3.  Approach 

a.  Program  Design:  Applicants  must 
fill  out  the  Head  Start  Program  Design 
form  attached  to  these  instructions, 
including  information  on  type  and 


duration  of  services  being  provided  to 
children  and  families,  funded  enrollment 
and  staff  employment 

Applicants  should  also  provide  a 
short  explanation  of  the  options  being 
implemented,  relating  them  to  the 
identified  needs  of  the  program 
participants  and  the  community  as 
identified  in  the  community  needs 
assessment  Any  special  features  of  the 
options  or  any  special  options  being 
implemented  should  be  described. 

b.  Program  Components:  Applicants 
must  provide  information  on  how  they 
intend  to  meet  or  exceed  the  goals  set 
forth  in  the  Head  Start  Program 
Performance  Standards  (45  CFR  1304.1- 
3)  and  how  they  intend  to  comply  with 
the  Head  Start  Program  Performance 
Standard  objectives  specified  under  45 
CFR  1304.2-4.  These  Standards  require 
that  ^tintees  have  a  service  plan  for 
each  component 

[Education,  Health  Services  (Medical, 
Dental,  Nutrition  and  Mental  Health). 
Social  Services,  Parent  Involvement). 
While  it  is  not  necessary  to  submit  these 
plans  with  the  grant  application,  it  is 
necessary  to  submit  the  significant 
activities  for  each  component  that  will 
serve  to  illustrate  the  timing  and 
resources  that  will  be  used  to  ensure 
compliance  with  the  Performance 
Standards. 

Applicants  must  also  provide 
information  on  the  significant  activities 
that  will  be  implemented  to  provide 
services  to  handicapped  children. 

c.  Applicants  must  provide 
information  on  progress  made  in 
meeting  program  requirements,  on 
causes  of  program  deficiencies,  on  the 
identification  of  program  issues  and  on 
plans  for  improving  the  management 
and  deUvery  of  services.  Mention  should 
be  made  of  specific  needs  for 
improvement  identified  through  such 
documents  as  audits,  monitoring  reports, 
self-assessments,  cost  analyses. 
Program  Information  Report  data,  fiscal 
reports  and  correspondence  from 
regional  offices. 

4.  Staffing  and  Management 

a.  Program  Staff:  By  completing  the 
Appendix  to  SF  424A  of  the  grant 
application,  applicants  will  have  listed 
also  proposed  program  staff.  In  addition. 
appHcants  must  provide  information 
regarding: 

(1)  Education  and  experience  required 
for  key  staff  positions; 

(2)  Plans  for  staff  pre-service  and  in- 
service  training  and  technical  assistance 
opportunities; 

(3)  Volunteer  participation  in  the 
program,  including  volunteer 
supervision  and  training  opportunities; 
and 


(4)  Staff  supervision,  including  an 
organizational  chart. 

b.  Program  Management  Applicants 
must  provide  a  short  summary  of  the 
systems  it  has  in  place  that  ensure 
effective  program  administration  and 
management  The  summary  should 
include  the  areas  of  personnel,  record 
keeping  and  financial  and  property 
management,  and  procurement 

The  applicant  must  also  describe  its 
system  for  effectively  monitoring  the 
provision  of  quality  services  to  Head 
Start  children  and  families  throughout 
the  operational  year.  Grantee's  plans  for 
self-assessment  should  be  provided. 

a  The  applicant  must  show  how 
programmatic  coordination  will  be 
managed  in  instances  where  the 
applicant  delivers  services  in 
cooperation  with  the  child  development 
and  child  care  programs  such  as  State  or 
Title  XX  funded  preschool  and 
childcare. 

5.  Budget  Appropriateness  and 
Reasonableness 

a.  Applicant  must  relate  the  proposed 
budget  to  the  level  of  effort  indicated  in 
the  proposal.  Information  must  be 
provided  regarding  the  source  and 
amounts  of  the  non-Head  Start 
resources  (e.g.,  Medicaid.  Department  of 
Agriculture  nutrition  programs, 
volunteers,  services  to  handicapped 
children)  that  will  be  mobiKzed  m 
addition  to  the  Federal  funds  requested. 

b.  The  applicant  must  show  how 
coordination  will  be  managed  from  a 
budget  perspective  in  instances  where 
the  Head  Start  program  delivers 
services  in  cooperation  with  other  child 
development  and  child  care  programs 
such  as  State  of  Title  XX  funded 
preschool  and  childcare. 

B:  Application  for  The  Second  or  Third 
Year  of  Funding 

Grantees  entering  the  second  or  third 
year  of  their  three  year  grant  application 
cycle  are  required  to  complete  Sections 
1-5  below. 

1.  Need  for  Assistance  and  Geographic 
Area 

Applicant  must  update  the  application 
information  previously  submitted  under 
A.l.a-c  for  funding  in  the  first  year  of  the 
three  year  grant  application  cycle. 
Significant  changes  must  be  explained, 
especially  those  that  have  resulted  in 
proposed  revisions  in  the  objectives, 
design  or  implementation  of  the 
program. 

If  no  changes  have  occurred,  the 
application  should  so  state.  No 
additional  response  to  this  criter  on  for 
review  is  required. 
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2.  Objectives  and  Results  or  Benefits 
Expected 

Applicant  must  provide  information 
regarding  changes  to  long  range 
objectives  and  major  activities 
submitted  in  response  to  A.2.a-c  in  the 
application  for  funding  in  the  first  year 
of  the  three  year  grant  application  cycle. 
If  no  changes  have  occurred,  the 
application  should  so  state. 

Applicant  must  respond  to  A.2.d. 

3.  Approach 

If  major  changes  from  the  previous 
year's  program  are  being  proposed,    i 
applicant  must  submit  information 
required  under  A.3.a-b  that  is  needed  to 
explain  the  changes.  Major  changes 
include  an  increase  or  decrease  in  the 
number  of  children  being  served, 
changes  in  the  program  options  being 
implemented,  changes  in  staffing 
patterns,  the  communities  being  served, 
the  delegates  being  funded  or  a  change 
in  administrative  costs.  If  no  major 
changes  have  occurred,  no  information 
need  be  submitted. 

Applicant  must  respond  to  A.3.C. 

4.  Staffing  and  Management 

Applicant  must  update  the  application 
information  previously  submitted  under 
A.4.a-c  for  funding  in  the  first  year  of 
the  three  year  grant  application  cycle. 

If  no  changes  have  occurred,  the   I 
application  should  so  state.  No 
additional  response  to  this  criterion  for 
review  is  required.  i 

5.  Budget  Appropriateness  And        | 
Reasonableness 

If  major  changes  from  the  previous 
year's  program  are  being  proposed, ! 
submit  the  information  required  in  A.5 
that  is  needed  to  explain  the  changes. 

If  no  changes  have  occurred,  the 
application  should  so  state.  No 
additional  response  to  this  criterion  for 
review  is  required. 

C:  Application  For  Supplemental  Funds 

For  supplemental  assistance  requests, 
applicant  must  explain  the  reason  for 
the  request  and  justify  the  need  for 
additional  funding.  Applicants  must 
indicate  whether  the  request  is  for  a 
permanent  funding  increase  or  if  the 
request  is  for  one-time  funds.  An  SF  424 
and  424A,  including  evidence  of  Policy 
Council  approval,  must  also  be 
submitted. 


D:  Application  For  Grant  Amendment 

Grantees  wanting  to  make  a  major 
program  change  within  the  course  of  a 
grant  year  (with  no  increase  or  decrease 
of  the  budget)  must  submit  a  request  for 
a  grant  amendment  and  secure  approval 
from  the  regional  office  prior  to  making 
the  change.  At  a  minimimi.  grant 
amendments  must  be  requested  when 
the  grantee  intends  to  increase  or 
decrease  the  number  of  children  being 
served,  change  the  program  options 
being  implemented,  change  staffing 
patterns,  the  communities  being  served, 
the  delegates  being  funded  or  diange 
administrative  costs. 

Grantees  must  explain  the  reason  for 
the  request  and  submit  a  SF  424  and 
424A.  including  evidence  of  Policy 
Council  approval. 

Program  Nairative:  Instructioiis  for  the 
Head  Start  Program  Design  Form 

The  purpose  of  tliis  form  is  to  provide 
information  on  the  type  and  duration  of 
services  being  provided  to  children  and 
families,  on  planned  enrollment  and  on 
staff  employment.  Each  grantee  and 
delegate  agency  must  fill  out  a  separate 
form. 

Separate  sections  1.  (Program 
Schedule)  and  2.  (Staff  Employment) 
should  be  ftlled  out  for  each  group  of 
children  served  for  different  hours  of 
service  each  year.  The  hours  of  service 
are  calculated  by  using  the  number  of 
hours  per  day,  days  per  week  and  days 
per  year  of  classroom  operations  or 
socialization  experiences,  plus  the 
number  and  duration  of  home  visit. 

Section  3.  (Summary  of  Program 
Design  Information)  should  be  filled  out 
and  submitted  only  once  for  each 
grantee  and  delegate  agency. 

The  following  instructions  refer  only 
to  those  items  on  the  form  which  need 
additional  clarification. 

Grantee/delegate  identification:  Enter 
the  offlcial  grant  number  and,  if 
appropriate,  the  official  delegate 
identification  number. 

Program  schedule  number.  Give  each 
schedule  an  identifying  number 
beginning  with  number  1. 

Program  option  identification:  Identify 
the  program  option  of  each  program 
schedule  as  center-based  (CB),  home- 
based  (HB),  combination  program  (CO) 
or  other  (OT).  Double  and  split  session 
classes  are  to  be  considered  center- 
based.  Double  session  classes  have  the 
same  teacher  working  with  one  group  of 
children  in  the  morning  and  another 


^oup  of  children  in  the  afternoon.  Split 
sessions  have  the  same  teacher  working 
with  different  groups  of  children  on 
different  days  of  the  week. 

Programs  other  than  center-  and 
home-based,  such  as  combination 
programs  (CO)  or  odier  (OT)  programs, 
should  be  identifled,  and  the  items  on 
the  form  that  most  appropriately 
describe  the  services  provided  by  these 
programs  should  be  lulled  out. 

3.  Number  of  hours  of  center-based 
class  per  child  per  day.  Record  the 
number  of  hours  that  a  child  mil  spend 
in  the  center  each  day.  Do  not  count 
transportation  time  or  home  visits. 

5.  Number  of  days  of  center-based 
class  per  child  per  year.  Record  the 
number  of  planned  days  that  class  will 
be  held  during  the  year.  Use  an  exact 
figure  for  number  of  days  of  operation 
that  excludes  planned  vacation  time  and 
days  when  the  center  will  not  be  open  to 
the  children. 

9.  Number  of  home  visits  per  child  per 
year.  Record  the  planned  number  of 
home  visits  for  each  child  to  be  made 
during  the  year  by  the  teacher  or  the 
home  visitor. 

10.  Number  of  hours  per  home  visit. 
Record  the  number  of  hours  that 
teachers  or  home  visitors  will  spend 
with  children  and  families  on  each  home 
visit.  Do  not  count  staff  members'  travel 
time. 

20.  Employment.  Provide  information 
on  the  average  annual  length  of 
employment  for  the  positions  indicated. 
In  cases  where  individuals  will  perform 
more  than  one  role  in  the  program,  the 
following  rules  should  be  followed  for 
information  related  to  this  question: 

Head  Start  directors  with  additional 
responsibilities  should  always  be 
reported  in  the  director  category.  For 
example,  a  director/ teacher  should 
always  be  reported  as  a  director  in  this 
section  of  the  form. 

Component  coordinators  with  dual 
roles  should  be  reported  under  the  role 
that  consumes  the  most  amount  of  time 
or  that  is  mentioned  first  in  the  job  titie. 
For  example,  a  social  services/parent 
involvement  position  that  will  require 
that  70%  of  the  employee's  time  be 
devoted  to  parent  involvement  should 
always  be  reported  as  a  parent 
involvement  position.  A  social  services/ 
parent  involvement  position  that 
requires  half  of  the  employee's  time  be 
devoted  to  each  component  should  be 
reported  as  a  social  services 
coordinator. 
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HEAD  START  PROGRAM  DESIGN  FORM 


Gcantee/Delegate  # 


1.     Program  Schedule 
Program  Schedule  Number: 
Program  Option  Identification:      (CB/HB/CO/OT) 

1.  Funded  enrollment 

2.  Number  of  CB/CO/OT  classes, 

or  number  of  HB  home  visitors 

If  this  is  a  double  session  program,  enter  (D) 
If  this  is  a  split  session  program,  enter  (S) 
If  neither,  enter  (N) 

3.  Number  of  hours  of  CB/CO/OT  class 

per  child  per  day 

4.  Number  of  days  of  CB/CO/OT  class 

per  child  per  week 

5.  Number  of  days  of  CB/CO/OT  class 

per  child  per  year 

6.  Number  of  CB/OO/OT  parent/ teacher  conferences 

per  child  per  year 

7.  Mimber  of  hour.o  per  HB  socialization  experience 

B.  Number  of  HB  socialization  experiences 
per  child  per  year 

9.  Number  of  CB/HB/CO/OT  home  visits 
per  child  per  year 

10.   lAunber  of  hours  per  CB/HB/CO/OT  home  visit 


2.  Paid  Staff  Einployment 

11.  Nunibei  of  hours  of  employment  of 
teacheis  or  home  visitors  per  week 

12.  Number  of  days  of  employment  of  teachers 
or  home  visitors  per  week 

13.  Number  of  days  of  employment  of  teachers 
or  home  visitors  per  year 
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Grantee/Delegate  • 


14.  Number  of  hours  of  enployment  of 
aides  per  week 

15.  Number  of  days  of  enployment  of  aides  per  week 

16.  Number  of  days  of  employment  of  aides  per  year 


3.  Summary  of  Program  Design  Information 
17.  Funded  enrolLi«it  by  program  c^ion: 


Center-based  enrollment 
Hone-based  enrollment 
Oombination  program  enrollment 
Other  enrollment 
Ibtal  enrollment 


Birollment  by  county: 
Qpunty 


Nunber  of  Children  Served 


18. 
19. 
20. 


Handicapped  enrollment: 

Number  of  centers  to  be  operated: 


Baployment.      Indicate  the  average  annual  length  of  en5)loyment 
for  the  following  positions: 


Position 


Director 
Coordinators 

Education 

Health 

Social  Serv. 

Parent  In vol. 

Handicapped 


Hours  per  Week 
of  Einployment 


Days  per  Week 
of  Employment 


Days  per  Year 
of  Bnployment 


MUMQ  COM  413MI1-C 
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Appendix  to  8F  424A:  Head  Start  line- 
Item  Budget  Instructions 

Each  grantee,  delegate  and  Parent 
Child  Center  must  complete  a  separate 
form,  filling  out  all  columns  of  the  line- 
item  budget  and  answering  the 
questions  that  follow. 

The  line-items  are  organized  into  12 
budget  categories:  Personnel.  Fringe 
Benefits,  Occupancy.  Child  Travel,  Staff 
Travel,  Nutrition  and  Food,  Furniture 
and  Equipment,  Supplies,  Other  Child 
Services,  Other  Parent  Services,  Other 
and  Indirect  Costs.  The  line-items  in  the 
budget  are  neither  all  inclusive  nor 
necessarily  relevant  to  each  program, 
but  are  examples  of  appropriate  budget 
items.  Please  attempt  to  use  the 
standard  line-item  even  though  the  title 
JOT  item  may  be  somewhat  different  fi-om 
the  one  in  your  program  (e.g.:  use 
teacher  aide  for  teacher  assistant  or 
associate  teacher).  If  your  budget 
includes  titles  or  items  that  are  not 
listed,  include  them  in  the  last  line  in  the 
appropriate  budget  category. 

Funds  for  handicapped  services: 
Funds  for  serving  handicapped  ctiildren 
should  generally  be  entered  in  the 
following  line-items:  l.b.7  and  l.j.3,  2, 
4.5,  8.6,  9.6, 9.7, 11.11, 11.12  and  12.  In 
cases  where  handicapped  costs  are  a 
part  of  other  line-items,  they  should  be 
identified  under  question  15.  below  as  a 
part  of  the  handicapped  function. 

Funds  for  Training  and  Technical 
Assistance  (T&TA):  Funds  for  providing 
training  and  technical  assistance  must 
be  entered  in  line-items  11.8  and  11.9. 

Column  A:  All  grantees  and  delegates 
must  enter  budgeted  ACYF  costs  plus 
planned  non-Federal  cash  expenditures 
in  the  appropriate  budget  categories  in 
Column  A.  All  Federal  and  non-Federal 
cash  should  be  accounted  for  in  this 
column,  including  all  cash  donations. 

Column  B:  All  grantees  and  delegates 
must  next  enter  the  value  of  all 
budgeted  non-Federal  in-kind 
contributions  in  the  appropriate  line- 
items  in  Column  B. 

Column  C:  All  grantees  and  delegates 
must  identify  every  proposed  ACYF  and 
non-Federal  administrative  cost 
included  in  all  line-items  identified 
under  Columns  A  and  B.  These 
proposed  administrative  costs  must  be 
entered  in  Column  C.  If  there  is  no  line 
under  Column  C,  there  is  no  possible 
administrative  cost  for  that  item.  Costs 
entered  in  line-items  l.a  and  11.1-5  are 
considered  100%  administrative  and  the 
total  of  Column  A  and  Column  B  for 
these  line-items  must  be  entered  in 
Column  C.  Line-items  marked  with  a 
percentage  sign  (%)  indicate  that  the 
amount  of  administrative  costs  can  vary 
and  is  to  be  determined  by  the  grantee 


or  delegate  agency.  Both  the  percentage 
of  these  line-items  and  the  amount  of 
dollars  attributed  to  administrative 
costs  must  be  indicated  in  Column  C. 

Column  D:  All  grantees  and  delegates 
must  identify  the  number  of  staff 
proposed  for  each  personnel  category, 
and  indicate  the  number  that  are  full 
time  (more  than  32  hours  per  week  and 
at  least  34  weeks  per  year)  and  part  time 
(less  than  full  time)  for  each  category. 
Be  sure  not  to  count  any  staff  person 
more  than  once. 

REFERENCES  IN  PARENTHESES 
NEXT  TO  BUDGET  CATEGORIES  OR 
LINE-ITEMS  REFER  TO  THE  OBJECT 
CLASS  CATEGORY  INTO  WHICH  THE 
COST  MUST  BE  PLACED  IN  SF  424A, 
SECTION  B  OF  THE  APPUCATION 
FORM.  THE  SUM  OF  ALL  GRANTEE 
AND  DELEGATE  AGENCY  ACYF 
COSTS  AND  NON-FEDERAL  SHARE 
REPORTED  IN  THIS  APPENDIX  MUST 
EQUAL  THE  AMOUNTS  SPECIFIED  IN 
SF  424A  OF  THE  APPUCATION  FORM, 

The  following  instructions  refer  only 
to  those  items  which  need  additional 
clarification: 

Head  Start  Line-Item  Budget 

1.  Personnel.  For  each  position,  total 
all  staff  salaries  and  enter  the  sum  on 
the  appropriate  line.  In  deciding  where 
to  place  each  title,  follow  the  category 
definitions  given  below.  Consultants 
and  substitutes  paid  as  staff  with  Cringe 
benefits,  rather  than  through  contract, 
should  be  listed  in  this  section  of  the 
budget. 

a.  Administration.  Enter  positions  that 
have  executive  responsibilities  and/or 
responsibilities  related  to  planning, 
advertising,  legal,  accounting  and 
bookkeeping,  personnel,  purchasing  and 
general  central  office  services. 

b.  Component  coordinators.  Enter  all 
positions  involved  in  coordinating 
component  services,  iiicluding  . 
coordinators  who  also  have  other 
functions  in  the  program  (e.g..  Nutrition 
Coordinator/Cook  or  Head  Start 
Director/Education  Coordinator).  Do  not 
enter  salaries  or  count  number  of  staff 
more  than  once. 

c.  Education.  Enter  educational  staff 
such  as  Teachers,  Teacher  Aides,  Home 
Visitors  and  substitutes  who  are  staff 
members  eligible  for  hinge  benefits. 

d.  Health.  Enter  staff  devoted  to  the 
provision  of  health  services  such  as 
Health  Aides,  etc. 

e.  Nutrition.  Enter  Head  Start 
nutrition  component  staff  such  as  Cooks 
and  Cook  Aides.  Do  not  include 
nutrition  staff  costs  that  will  be 
reimbursed  by  USDA. 

f.  Social  services  Enter  social  service 
staff  such  as  Social  Service  Aides. 


g.  Parent  involvement.  Enter  positions 
devoted  to  parent  involvement  in  Head 
Start  such  as  Parent  Involvement  Aides. 

h.  Maintenance.  Enter  positions 
devoted  to  maintaining  the  premises  of 
the  grantee's  program,  such  as  Janitors, 
Housekeepers,  etc. 

i.  Transportation.  Enter  transportation 
staff  such  as  Bus  or  Van  Drivers,  Bus 
Aides,  etc. 

j.  Dual  roles.  Enter  positions  (except 
Coordinators)  that  are  split  between  two 
or  more  of  the  above  categories  such  as 
Director/Teacher,  Social  Services/ 
Parent  Involvement  Aide,  Teachers/Van 
Aides,  Cook/Secretary,  etc.  Also  enter 
other  handicaped  staff  not  already 
entered. 

Total  personnel.  Sum  should  be  the 
same  as  that  given  on  SF  424A,  Section 
B,  Object  Class  Category  6a  of  the 
Application  Form. 

2.  Fringe  benefits.  Enter  the  amounts 
for  each  proposed  fiinge  benefit  unless 
these  costs  are  part  of  an  approved 
indirect  cost  rate.  Social  Security  is  the 
same  as  PICA  payments  and  both  State 
and  Federal  (FUTA)  unemployment 
should  be  entered  on  the  Unemployment 
line.  Total  administrative  costs  for  this 
budget  category  should  be  calculated 
based  on  the  percentage  of  salaries 
assigned  to  administration.  Total  Fringe 
shouid  be  the  same  as  that  given  on  SF 
424A,  Section  B,  Object  Class  Category 
6b  of  the  AppUcation  Form. 

3.  Occupancy.  Enter  proposed 
occupancy  expenses.  Rent  may  be 
charged  only  when  the  applicant  does 
not  own  or  have  substantial  interest  in 
the  real  property.  Depreciation/use 
allowances  should  be  charged  when  the 
building  is  owned  by  or  has  been 
donated  to  the  applicant  or  there  is  a 
less-than-arms-length  lease  agreement. 

4.  Child  travel.  List  proposed  costs 
associated  with  transporting  children  to 
and  from  the  center,  doctors,  on  field 
trips,  etc.  Enter  costs  for  transportation 
of  handicapped  children  separately,  if 
possible.  Include  all  the  costs  of 
maintaining  and  repairing  vehicles  that 
transport  children  and  the  cost  of 
contracts  with  transportation  firms. 
(Vehicle  purchase  should  be  entered  in 
budget  category  7  below). 

5.  Staff  travel.  Enter  travel  costs, 
including  per  diem  expenses. 

6.  Nutrition  and  food.  Enter  proposed 
ACYF  nutrition  costs.  Do  not  include 
nutrition  costs  that  will  be  reimbursed 
by  USDA. 

7.  Furniture  &  equipment.  Enter 
proposed  costs  of  furniture,  equipment, 
and  equipment  leases.  Repair  costs  and 
maintenance  contracts  of  any  amount 
should  also  be  entered  with  the 
exception  of  vehicle  maintenance  and 
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repair,  which  is  to  be  entered  in  budget 
category  4  above.  The  fair  rental  rate  of 
loaned  equipment  should  be  entered  in 
Column  B. 

8.  Supplies.  List  the  proposed 
budgeted  amounts  for  consimiable 
supplies  and  equipment  Enter  costs  of 
supplies  for  handicapped  children 
separately,  if  possible. 

9.  Other  child  services.  List  other 
proposed  costs  for  direct  services  to 
children  such  as  medical,  dental,  and 
mental  health  services  and  other 
consultant  services.  If  substitutes  or 
consultants  who  provide  direct  services 
to  children  are  to  be  paid  throu^ 
contract  rather  than  as  staff,  they  should 
be  listed  in  this  category.  Enter  in-kind 
value  of  volunteers  (parents  or  others) 
who  participate  in  education  component 
activities.  &iter  costs  for  handicapped 
children  separately,  if  possible. 

10.  Other  parent  services.  List  the 
proposed  costs  for  parent  activities  and 
parent  travel  (local  and  out-of-town). 

11.  Other.  List  the  proposed  costs  for 
expenses  not  captured  elsewhere.  Enter 
in-kind  vahie  of  volunteers  (parents  or 
others)  who  participate  in  activities  not 
related  to  the  education  component 
Note  the  line-items  for  proposed  costs 
for  handicapped  and  training  and 
technical  assistance  services. 

12.  Indirect  costs.  Enter  the 
appropriate  amotmt  of  indirect  costs 
being  charged  to  the  grant  Note  that 


items  included  ia  the  grantee's  indirect 
cost  rate  should  not  also  be  included 
above  as  direct  cost  line-items. 

13.  Totals: 

All  budget  categories.  Add  the 
amounts  from  each  of  the  budget 
category  totals  for  columns  A.  and  B., 
Federal  and  non-Federal  ooKte.  and  C. 
Administrative  Costs. 

Total  budget  Add  Totals  of  Cohmms 
A.  and  B.,  ACYF  cash,  non-Federal  cash 
and  the  value  of  non-Federal  in-kind 
contributions.  This  total  (planned  total 
Federal  and  non-Federal  cost  of  the 
proposed  program)  must  equal  the 
amount  of  Federal  and  non-Federal 
funds  indicated  in  SF  424A  of  the  grant 
application. 

Total  ACYF  budget  Indicate  the 
amount  of  ACYF  funds  being  requested 
in  the  categories  indicated,  including 
funds  for  imfrfementing  the  program 
options,  handicapped  services  funds  and 
training  and  technical  assistance  funds. 
This  amount  should  equal  the  amount  of 
Federal  fumls  requested  in  SF  424A  of 
the  grant  application. 

Total  non-Federal  budget  Indicate  the 
amount  of  nonfederal  cash  and  the 
value  of  non-Federal  in-kind 
contributions  being  provided  on 
separate  tines.  This  amount  should 
equal  the  amount  of  non-Federal  share 
indicated  in  SF  424A  of  the  grant 
application. 


14.  Other  funds.  Record  amotmts  of 
State  and  other  Federal  funds  the 
program  will  use  to  provide  Head  Start 
services.  State  funds  that  are  counted  as 
a  part  of  the  non-Federal  share  should 
be  separated  from  State  funds  not 
counted  as  part  of  the  non-Federal 
share.  If  any  of  these  State  funds  are 
used  to  provide  services  to  additional 
Head  Start  eligible  children,  indicate  the 
number  of  diildren  served. 

15.  Functional  allocation  of  costs.  TTie 
information  in  the  line-item  budget  will 
be  used  by  ACYF  to  allocate  all  ACYF 
and  non-Federal  costs  to  specific 
program  components  or  functional 
areas:  Education  (E),  Health  (H), 
Nutrition  (N),  Social  Services  (S),  Parent 
Involvement  (PI,  Handicapped  Services 
(HS),  Occupancy  (Occ)  Transportation 
(T)  and  Otfier  (Oth). 

Review  question  15.  below  to 
determine  if  the  manner  in  which  these 
funds  will  be  allocated  across  functions 
is  satisfactory. 

16.  Programs  options.  The  information 
in  the  line-item  budget  will  be  used  by 
ACYF  to  allocate  all  ACYF  and  non- 
Federal  costs  among  specific  program 
schedules  and  options.  Grantees  and 
delegate  agencies  which  operate  more 
than  one  option  should  respond  to  this 
question. 

BILUNQ  COOE  411Q-01-M 


Grantee/Delfeqate  Nun4)er 


1) 
2) 
3) 
4) 
5) 
6) 
A) 
B) 


1) 
2) 

3) 
4) 

5) 

6) 

7) 

A) 
B) 


HEAD  START  LINE-ITEH  BUDGET 

A.  B. 

lt>tal  Cash:   Non- 

ACYF  and  Federal 

Npn-Pederal  In-kind 

Personnel  (object  class  category  6. a) 
a.  Administration 


Executive  Director 
Fiscal  Of f ./Accountant 
Head  Start/Del.  Dir. 
Bookkeeper 
Secretary 
Center  Director 


C. 

Admin, 
Costs 


D. 
Number  of 
Persons 
FT   PT 


b.  Component  Coordinators 


Education  Coordinator 
Head  Start  Director/ 

Education  Coordinator 
Health  Coordinator 
Social  Services 

Coordinator 
Parent  Involvement 

Coordinator 
Social  Serv. /Parent 

Invol.  Coordinator 
Handicapped  Services 

Coordinator 


% 
% 


988 


IMI 


-Bl- 


%. 
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1) 

1 

c.  Education 
Teacher 

Iff 
Staff 

A. 
Total  Cash: 
ACTF  and 
Non-Pederal 

B. 
Non- 
Federal 
in-kind 

C. 

Admin. 
Oosts 

D. 
Number  of 
Persons 
FT   PT 

2) 

Teacher  Aide 
Home  Visitor 
Substitutes 
Other 

d.  Health 

Health  Aide 
Other  Health  St« 

e.  Nutrition 

Cook 

a»k  Aide 
Other  Nutrition 

3) 

4) 

5) 

1) 

2) 

1) 

2) 

3) 

f.  Social  Services 


1)      Social  Service  Aide 


2) 

Other  Soc.  Serv.  Staff 

1) 

g.  Parent  Involvement 
Parent  Invol.  Aide 

- 

2) 

Other  P.I.  Staff 

1) 

h.  Maintenance 

House keeper /Custod i an 

% 

2) 

Other  Ma int.  Staff 

% 

i.  Transportation 


1)  Bus  Driver 

2)  Bus  Aide 

3)  Other  Trans.  Staff 


-B2- 
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A. 
Total  Cash: 
ACYF  and 
Non-Federal 

j.  Dual  Roles 

1)   Family  Worker  (SS/PI) 

B. 
Non- 
Federal 
In-kind 

C. 

Admin. 

C306t6 

% 
% 
% 

D. 
Number  of 
Persons 
FT   PT 

2)  Teacher  Aide/Bus 

Driver /Bus  Rider 

3)  Other  Handicapped 
Services  Staff 

A) 

B) 

C) 

TOTAL  PERSONNEL 

2.  Fringe  Benefits 

(Object  class  category  6.b) 

1)  Social  Security 

V 

2)  State  Disability 

3)  Unemployment 

4)  Worker's  Compensation 

5)  Health/Dent ./Life  Ins. 

6)  RBtir«nent 

7)  Other  Fringe 

TOTAL  FRINGE 

' 

3.  Occupancy 

(Object  class  category  6.h)* 

1)  Rent 

% 
% 
% 
% 
% 

% 
% 

% 

— 

2)  Depreciation/Use  All. 

3)  Utilities 

4)  Telephone 

5)  Building  Insutdnce 

6)  Child  Accident  Ins. 

7)  Maintenance/Repair 

8)  Renovation/Alteration 

9)  Other  Occupancy  Oosts 

TOTAL  OCCUPANCY 

-B3- 


.1 


i  . 
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A. 

B. 

C. 

Tbtal  Cash: 

Non- 

ACyp  and 

Federal 

Mmin. 

Non-Pederal 

In-kind 

Costs 

4.  Child  Ttayel 

(Cbject  class  category  6.h) 


1)  Vehicle  Oontract/Rental 

2)  Vehicle  Maint ./Repair 

3)  Vehicle  Insurance 

4)  Field  Tripe 

5)  Handicapped  Child 

Travel 

6)  Other  Child  TYavel 


TOTAL  CHILD  TRAVEL 


5.  Staff  Ttavel 

1)  Out-of-Town    (6.C) 

2)  Local    (6.h) 

TOTAL  STAFF  TRAVEL 


6.  Nutrition  and  Pood 

(Cbject  class  category  6.h) 


1)  Children's  Pood 

2)  Adult's  Food 

3)  Other  Nutrition  Costs 


TOTAL  FOOD 


7,  Furniture  &  Bguipment 

(Cbject  class  category  6.d) 


1)  Vehicle  Purchase 

2)  Office 

3)  Classroom/ Playground 

4)  Kitchen 

5)  Equip.  Maint./f<fcF«iii:* 

6)  Other  Furn.  &  Byuip. 

TOTAL  FURNITURE  i. 
EQUIPMENl- 


% 
% 


% 


% 
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A.  B. 

Ibtal  Cash:  N3n- 

ACYF  and  Federal 

Non-Federal  In-kind 


C. 

Admin. 
Costs 


8.     Supplies 


(Object  class  category  6.e) 
1)  Off ice/Copy ing/Postage 

% 

2)     Cleaning 

% 

i)  classrocrv  Home-based 

4)  Medical/Dental 

b)  Kitchen 

b)  Handicapped  Supplies 

/)     other  Supplies 

% 

TCW'AL  SUPPLIES 

9.  Other  Child  Services 

(Object  class  category  6.h)* 

1)  Education  Consultant 

2)  Substitutes 

3)  Volunteers  in  Bduc. 

4)  Medical  &  Dental 

Exam/Screening/Care 

5.  Ffental  Health 

Assessment/ Care 

6)  Nutrition  Consultants 

7)  Speech  iherapy 

8)  Handicapped  Services 

9)  Other  Services 

•lon'AL  OTHER  c:hild 

SERVICES 

10.  Other  Parent  Services 
1)  Parent  Activities(6.h) 

Parent  Ttavel 
2)  a)  Out-of-lOwn  (fe.c) 

3)   b)  Local  (6.h) 

4)  Other  Activities(6.hJ 

TOTAl,  cmiER  PARENT 
SERVICES 

-B4- 
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A. 

B. 

C. 

Total  Cash: 

non- 

ACYF  and 

Federal 

Admin. 

Non-Federal 

in-kind 

Costs 

11.  other 

(Cbject  class  category  6.h)* 


1)  Audit   (6.h)* 

2)  Legal    (6.h)* 

3)  Theft  Bond 

4)  General  Liability  Ins. 

5)  Payroll/Accounting 

6)  Publications/Subscript. 

7)  Printing/Advertising 

8)  T&TA:  CDA 

9)  Other  TiTA 

10)  Other  Training 

11)  Handicapped  itaining 

12)  Other  Handicapped  Costs 

13)  Volunteers  (non-Dduc.) 

14)  Other 

TOTAL  OIWER 


12.  Indirect  Costs 

13.  TOTALS: 

ALL  BUDGET  CATEGORIES 
TOTAL  BUDGET  (A-^B) 


TOTAL  ACYF  BUDGET:   (a+b+c  below) 

a.  Program  Funds 

b.  Handicapped  Services  Funds 

c.  TiTA  Funds 

TOTAL  NON-FEDERAL  BUDGET 


% 
% 

% 
% 


% 
% 


$ 

$ 

$ 

$ 

$ 

Cash: 

$ 

Kind: 

$ 

If  these  services  are  providwJ  by  an  individual  v*io  is  not  an 
employee,  enter  these  costs  in  the  object  class  category  6.h.  of  SF 
424A,  Section  B.  If  these  services  are  provided  through  a  contract, 
enter  these  costs  on  line  b.f.  of  SF  424A,  Section  B. 


14.  Other  FXinds.  Indicate  State  or  other  Federal  funds  being  used  by  the 
program.  If  the  state  funds  are  used  to  provide  services  to 
additional  Head  Start  eligible  children,  indicate  the  nuntoer  of 
children  served. 


Funds 


Oiildren 


USDA 

State:  Counted  as  NFS 

State:   Not  counted  as  NFS 

Other 


15. 


Functional  Allocation  of  Costs.  ACYF  will  automatically  allocate 
line- item  costs  among  program  component  functions.  Bor  exanmle,  all 
education  staff,  services  and  supplies  will  be  allocated  to  the 
education  component  and  all  health  sUff,  services  and  supplies  will 
be  allocated  to  the  health  component.  The  automatic  allocations  are 
as  follows: 

Staff  and  Coordinators.  100%  to  the  appropriate  component  function 
or  split  evenly  between  functions  except  for  the  position  of  Head 
Start  Director/Ec3ucation  Coordinator  ti^ich  is  allocated  75%  to 
Administration  and  25%  to  B:3ucation. 

Maintenance .  95%  Occupancy  and  5%  Administration. 

Dual  Roles.  Split  equally  between  the  appropriate  component  roles 
except  for  the  position  of  Teacher  Aide/  Bus  Driver/Rider  which  is 
allocated  80%  to  Education  and  20%  to  Transportation. 

Occupancy .  Rent,  Depreciation/Use  Allowance,  Utilities,  Building 
Insurance,  Maintenance/Repair  and  Renovation  is  95%  Occupancy  and  5% 
Administration;  Telephone  is  75%  Occupancy  and  25%  Administration; 
and  Children's  Accident  Insurance  is  100%  Occupancy. 

Staff  Travel.  Local  travel  is  95%  Transportation  and  5% 
Administration.  Out-of-town  travel  is  50%  Transportation  and  50% 
Administration. 

Furniture  &  EXjuipment.  ottice  arxj  Equipment  Maintenance  and  Repair- 
are  100%  Administration,  vehicle  purchase  is  100%  Transportation, 
Classroom/ Playground  is  100%  Education  and  Kitchen  is  100%  Nutrition. 


-Bb- 
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Supplies.  Office/Coining/ Postage  is  100%  Adninistration^  Cleaning 
supplies  are  9f>%  Occupancy  and  S%  Administration. 

Other.  100%  Administration.  Training  line-itenis  are  100%  Other. 

Indirect  Posts.  100%  Administration. 

If  the  above  allocations  are  inappropriate  or  incorrect  for  a 
particular  program,  specify  the  line-item  and  the  correct  functional 
allocation  [Education  (E) ,  Health  (H) ,  Nutrition  (N) ,  Social  Services 
(S) ,  Parent  Involvement  (P) ,  Occupancy  (Ooc)  Transportation  (T) , 
Handicapped  Services  (HS)  and  Other  (0th) ]  and  the  percentage  of 
total  budgeted  costs  (e.g.,  SS/PI  Aide:  S  70%  and  P  30%): 


A. 


Personnel:  If  the  autonatic  dllocations  indicated  above  are 
inappropriate  to  your  program,  provide  the  appropriate  percentage 
allocation  of  personnel  line- items  for  each  option: 


Personnel  tosition 


CB 


Percentage  Allocation 
HB      S5      or 


B. 


Line-Item 


Functional  Allocation  (percent) 


Nan-personnel,  if  the  automatic  allocations  indicated  above  are 
inappropriate  to  your  program,  provide  the  appropriate  percentage 
allocation  of  non-personnel  line-items  for  each  option: 

a.  Occupancy:  Indicate  the  line-item  and  percentage  of  occupancy 
costs  for  each  option. 


Occupancy  Line-Items 


CB 


Percentage  Allocation 
HE       CO       OT 


16.  Program  Options.  AC5fF  will  automatically  allocate  line-item  costs 
among  program  options  and  schedules.  For  exanple,  all  teacher  and 
aide  salaries  and  fringe  benefits  will  be  allocated  to  the 
center-based  program  and  all  home  visitor  salaries  and  fringe 
benefits  will  be  allocated  to  the  home-based  program.  Additional 
automatic  allocations  are  as  follows: 

Personnel.  Nutrition  and  maintenance  staff  salaries  will  be 
allocated  based  on  the  hours  children  in  each  option  or  schedule 
spend  in  the  center.  All  other  staff  salaries  and  fringe  benefits 
will  be  prorated  based  on  the  number  of  children  enrolled  in  each 
_  option  or  schedule. 

Non-personnel.  Planned  expenditures  for  occupancy,  food,  child 
travel  classroom  equipment,  maintenance  and  kitchen  supplies  will  be 
allocated  based  on  the  hours  children  in  each  option  and  schedule  use 
the  program's  center  facilities  or  transportation  systems. 

If  any  of  these  automatic  allocat ion^  are  inappropriate  for  your 
program,  indicate  below  only  those  line-items  that  are  exceptions. 


b.  Child  travel:   Indicate  the  line-item  and  percentage  of  child 


travel  costs  for  each  option. 


Child  Travel 
Line- Items 


CB 


Percentage  Allocation 
HB       CO       OT 
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c.  Staff  travel;      Indicate  the  line-it«ii  and  percentage  of  staff 
travel  costs  for  each  c^ion. 


Staff  Ttavel 
Line- 1  terns 


CB 


Percentage  Allocation 

HB  00  or 


d.  Ftood;  Indicate  the  line- item  and  percentage  of  food  costs  for 
each  option. 


Food  Line- I terns 


Percentage  Allocation 
CB      HB      55      or 


e.  Supplies;  Indicate  the  line-item  and  percentage  of  supply  costs 
for  each  option. 


Stjpply  Line-Items 


CB 


Percentage  Allocation 
HB      00      or 


f .  All  Other  Non-Personnel  Posts;   Indicate  below  percentage  of  ottiti: 
non-personnel  line  items  for  each  option. 


Other  Non-Personnel 
Line- Items 


Cb 


Percentage  Allocation 
HB      CO      or 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Doclcet  No.  N-88-19101 

Sulmtlssion  of  Proposed  Informatton 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACnoM:  Notice. 
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summary:  The  proposed  information 
collection  required  described  below  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  OfHce  Buikliag.  Washington. 
DC  20503. 

FOR  FURTHER  MFOmiATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Offlcer,  Department  of  Housing  and 
Urban  Devek>pment.  451  7th  Street. 
Southwest,  Washington,  DC  20410. 
telephone  (202)  755-605a  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  iTlis 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
emergency  processing,  an  information 
collection  package  with  respect  to  the 


Permanent  Housing 

Envfronmental  Assessment . 

Trantttonal  Housng 

Recordkeeping 


Sowjortive  Housing  Demonstration 
Program. 

The  information  collection 
requirements  in  this  package  are  the 
result  of  amendments  to  the  Supportive 
Housing  program  contained  in  the 
Stewart  B.  MciGnney  Homeless 
Assistance  Amendments  Act  of  1968, 
Pub.  L  100-628  (approved  November  7. 
1988).  Under  section  485  of  the  1988 
McKinney  Act.  the  Department  has  60 
days  from  the  date  of  statutory 
enactment  (i.e..  by  January  fl,  1989)  to 
publish  a  notice  implementing  the  new 
provisions.  In  order  to  meet  this 
statutory  deadline,  the  Department  has 
requested  OMB  to  complete  its 
paperwork  review  of  the  Supportive 
Housing  notice  by  December  28, 1988. 
Any  control  number  issued  by  OMB  to 
cover  this  emergency  situation  would  be 
valid  for  no  more  than  90  days. 

To  ensure  that  the  public  has  an 
adequate  opportunity  to  comment  on 
these  informaton  collection 
requirements.  HUD  also  intends  to 
submit  the  Supportive  Housing  notice  to 
OMB  for  regular  paperwork  review.  The 
public  will  then  have  an  additional  60- 
day  period  in  which  to  comment  on  the 
paperwork  requirements. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperworic  Reduction  Act  (44  US.C. 
Chapter  35). 

The  Notice  lists  the  following 
infcmnation:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 


Numt)oi  of 
respondents 


of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  ntmibers  of  hotu^ 
needed  to  prepare  the  information 
submission  including  nimiber  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwmk 
Reduction  Act,  44  U.S.C.  3507;  section  7\df  of 
the  Department  of  Housing  and  Urbaa 
Development  Act  42  U5.C.  3535(d). 

Date:  December  IB.  198B. 

John  T.  Muipby. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Supportive  Housing 
Demonstration  Program  (FR-2585). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
program  is  necessary  to  allow  HUD  to 
determine  the  eligiblity  of  private 
nonprofit  organizations  or  govemaiental 
entities  to  receive  funding  imder  the 
demonstration  program.  It  is  needed  to 
assess  the  relative  capability  of  these 
organizations  to  operate  housing  and 
supportive  services  for  the  homeless 
population. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occassion. 

Reporting  Burden: 


Frequency 
o< response 


Hours  per 
rosponee 


Burden 
hours 


KW 
100 
300 
400 


14 
44 

1 


4.400 

\A00 

13,200 

400 


-BIO- 
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Total  Estimated  Burden  Hours:  19,400. 

Status:  Revision. 

Contact:  Morris  Bourne,  HUD,  (202) 
755-9075;  John  Allison,  OMB,  (202)  395- 
6880. 

Dated:  December  16, 1988. 
[FR  Doc  88-29736  Filed  12-27-88;  8:45  am) 


[Docket  No.  N-88-t909) 

Submission  of  Proposed  InfermsMon 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  s^mld  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 


FOR  FURTHBI MRMMMTION  contact: 
David  S.  Cristy.  Reports  Maaagenento 


V  :• 
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Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202]  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  This 

Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  for 
emergency  processing,  an  information 
collection  package  %vith  respect  to  the 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  (SAFAH) 
program  under  Subtitle  D  of  Title  IV  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L  100-77. 
approved  July  22. 1987). 

The  information  collection 
requirements  in  this  package  are  the 
result  of  amendments  to  the  SAFAH 
program  contained  in  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988,  Pub.  L  100- 
628  (approved  November  7, 1986).  Under 
statutory  enactment  (i.e.,  by  January  6, 
1989)  in  which  to  pubUsh  a  Notice 
implementing  the  new  provisions.  In 
order  to  meet  this  statutory  deadline,  the 
Department  has  requested  OMB  to 
complete  its  paperwork  review  of  the 
SAFAH  Notice  by  December  2a  198a 
Any  control  number  issued  by  OMB  to 


cover  this  emergency  situation  would  be 
valid  for  no  more  than  90  days. 

To  ensure  that  the  public  has  an 
adequate  opportunity  to  comment  on 
these  information  collection 
requirements,  HUD  also  intends  to 
submit  the  SAFAH  Notice  to  OMB  for 
regular  paperwork  review.  The  public 
vsrill  then  have  an  additional  60  day 
period  in  which  to  comment  on  the 
paperworic  requirements. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 


(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d]. 

Dated:  December  IS.  1088. 
lohn  T.  Mwphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Supplemental  Assistance 
for  Facilities  to  Assist  the  Homeless. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
program,  created  by  the  Stewart  B. 
McKiimey  Homeless  Assistance  Act, 
provides  grants  and  interest-free 
advances  to  stimulate  community-wide 
innovative  efforts  to  assist  homeless 
families  and  individuals.  Proposals  by 
state  or  local  governments,  urban 
counties,  and  non-profit  organizations 
for  participation  in  the  Supplemental 
Assistance  for  Facilities  to  Assist  the 
Homeless  will  be  solicited. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Single-time. 

Reporting  Burden: 


Application  Requirements: 

Co^npre^ensive  Assistance . 
Supptemental  Assistance 


Number  ol 
respoTNlents 


250 
30 


Total  Estimated  Burden  Hours:  26,560. 

Status:  Reinstatement. 

Contact-  Sarajane  R.  Karadhill,  HUD, 
(202)  755-5537;  John  Allison,  OMB,  (202) 
395-6880. 

Dated:  December  16, 1988. 
[FR  Doc.  88-29737  Filed  1^-27-88;  8:45  am) 
BtLUNQ  coos  4310-01-11 


[Docket  No.  D-88-891] 

Acting  Regional  Administrator,  Region 
IV  (Atlanta);  Designation 

aqency:  Department  of  Housing  and 
Urban  Development. 

action:  Designation. 

summary:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Regional  Administrator  for  Region  IV. 

effective  date:  November  3, 198a 


FOR  FURTHER  INFORMATION  CONTACT 

Henry  E.  Rollins.  Director,  Management 
Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development.  Room  634.  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW.,  Atlanta,  Georgia  30303- 
3388,  404-331-5199. 

Designation  of  Acting  Regional 
AdnHnistrator  for  Region  IV 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator 
during  the  absence  of,  or  vacancy  in  the 
position  of,  the  Regional  Administrator, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Regional  Administrator  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Regional  Administrator  unless  all 
other  employees  whose  names  or  titles 


Frequency 
of  response 


Hoursper       _ 
response 


Burden 

tXNjrs 


100 

100 


25.000 
1.S60 


precede  his/hers  in  this  designation  are 
unable  to  serve  by  reason  of  absence: 

1.  Director  Regional  Administrator 

2.  Director,  Office  of  Housing 

3.  Director,  Office  of  Administration 

4.  Director,  Office  of  Public  Housing 

5.  Director,  Office  of  Community 
Planning  and  Development 

a  Regional  Counsel 
7.  Georgia  Program  Coordinator 
a  Director,  Office  of  Fair  Housing  and 
Equal  Opportunity 

9.  Director,  Program  Planning  and 
Evaluation 

10.  Director,  Operational  Support 
Divisions 

This  designation  supersedes  the 
designation  effective  October  19, 1987. 
(52  FR  45871,  December  2, 1987). 

(Delegation  of  Authority  by  the  Secretary 
effective  May  4, 1962.  (27  FR  4319.  May  4. 
1962):  Dept.  Interim  Order  U  (31  FR  815, 
January  21. 1966). 


This  designation  shall  be  effective  as 
of  November  3, 1988. 
Raymond  A.  Harris. 

Regional  Administrotdr^RegiotwI  Housing 
Commissioner,  Region  FV  (Atlanta). 

[FR  Doa  88-29736  Filed  12-27-88  8:45  am) 
aiUMO  CODE  42UM1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manageineiil 
(OR-010-0S-4322-02:GP9-076] 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  a  meeting  of  the 

Lakeview  District  Grazing  Adviswy 

Board. 

SUMMARr.  A  meeting  of  the  Lakeview 
District  Grazing  Advisory  Board  lias 
been  scheduled  for  Wednesday. 
February  a  1969  at  10:00  a  jn.  in  the 
conference  room  of  the  Lakeview 
District  Office.  The  public  is  invited  to 
attend. 

The  purpose  of  the  meeting  is  to 
discuss  forage  allocations,  range 
improvement  projects  schediried  for 
1969  and  an  update  on  the  status  of  the 
Warner  Lakes  Plan  Amendment  for 
Wetlands  and  Associated  Uplands. 
date:  Wednesday.  February  8. 198a 
FOR  FURTHER  INTDRMATIOW  CONTACT 

Renee  Snyder,  Public  Affairs  Officer, 

(503)  947-61ia 

|udy  NelsoD, 

District  Manager. 

(FR  Doc.  88-29n8  Filed  12-27-88;  8:45  am) 

Bnum  cooe  4310-as-M 

National  Parli  Servfc* 

National  RegMas  of  Historic  Places; 
Notification  of  Pmding  Noninations 

Nominations  for  the  following 
properties  being  considered  for  hsting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  17. 1988.  Pursuant  to  5  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  January  12, 1989. 
Carol  0.  ShuH. 

Chief  of  Registration,  National  Register. 
ARIZONA 
Yavapai  County 

Fffwke's  Fort  Bebw  Aztec  Pass  (AR-C3-09- 
06-23!  (Prehistoric  Walled  HiTItop  Sites  of 
Prescott  National  Forest  and  Adjacent 


Regions  MPS).  Address  Restricted.  Prescott 
vicinity,  88003186 
Indian  Peak  Ruin  (AIt-03-09-08-tl6) 
(Prehistoric  Welled  Hilltop  Sites  of 
Prescott  National  Forest  and  Ad/aceat 
Region&MPS).  Address  Restricted.  PTescoU 
ricintty.'8a00318S 

IOWA 

Adams  County 

Coming  Opera  House  (Iowa  Opera  Halls  and 
Opera  Houses  MPS),  BOO  Davis  A  ve.. 
Coming.  800031*4 

Clayton  County 

Volga  Opera  House  (Iowa  Opera  Halts  and 
Opera  Houses  MPS).  Washingtim  St. 
Volga.  88003143 

Crawford  County 

Deutsche  Opemhaus  (Iowa  Opera  Halls  and 
Opera  Homes  MPS),  1303  Broadway, 
Denisoo.  8&003J45 

Henry  County 

Steele 's  Opera  House  (Iowa  Cetera  Halk  cmd 

Opera  Homses  MPS),  Main  SL,  Bedford, 

8800314B 
Union  Hall,  (Iowa  Opera  Halls  and  Opera 

Houses  MPS).  109  W.  Monroe.  Mount 

Pleasant,  88003147 

Lyon  CouKty 

Big  Sioux  Prehistoric  Prairie  Procurement 
System  Archaeological  District(Prehistmic 
Hunters  and  Gatherers  aa  the  Northwest 
Iowa  Plains,  c.  10,000— 200  B.P.).  address 
Restricted.  Klondike  vicinity.  88003184 

KENTUCKY 

lohiMon  County 

Akers,  Thomas,  House  (Johnson  County 

MRA).  374  Fifth.  Paintsville.  88003151 
Archer  House  (fohnsm  County  MRA),  170 

Euclid  St..  Paintsville.  88003162 
Bond.  Jeff.  House  (Johnson  County  MRA).  RL 

172,  Red  Bush,  88003174 
Davis.  John,  House  (Johnson  County  MRA), 

Off  Davis  Branch  Rd..  Oil  Springs  vicinity. 

88003178 
First  Baptist  Church  (Johnson  County  MRA), 

College  SL.  Poitttsvitle.  80003185 
First  Methodist  Church  (Johnson  County 

MRA).  Main  and  Charch  Sis..  Paintsvilk. 

8800315S 
First  National  Bank  Building  (Johnson 

County  MRA).  Main  and  College  Sts.. 

Paintsville,  88003154 
Flat  Gap  School  (Johnson  County  MRA),  KY 

689  near  jet.  with  KY  1092,  Wbf  G<^, 

88003187 
Foster  Hardware  (Johnson  County  MRA), 

Main  and  Court  Sts.,  Paintsville.  88003156 
Lemaster.  John  J.  and  Ellen,  House  (Johnson 

County  MRA),  .6  mi.  NE  of  Low  Gap  on 

Low  Gap  Fork.  Low  Gap  vicinity,  88003177 
Mayo  Methodist  Church  (Johnson  County 

MRA),  Third  St.,  Paintsville.  88003152 
Mayo.  Thomas,  House  (Johnson  County 

MRAJ,  228  Second  SL,  Piaintsx'itle.  88003166 
Meade  Memorial  Gymaosium  (Johnson 

County  MRA).  JcL  KY  2040  and  KY  40. 

WiUiamsporL  88003170 
Mine  No.  5  Store  (Johnson  County  MRA),  KY 

302,  Van  Lear.  88003172 


Mollett.  Ben.  Cabin  (Johnson  County  MRA). 

Off  KY  40  at  Pigeon  Roost  Fork  of  Greasy 

Creek.  Williamsport  vicinity.  80003171 
MotL  Ltoyd  HomitlsH.  House  (Johnson 

County  hmA).  RL  172.  Red  Bush.  88003175 
Oil  Springs  High  School  Gymnasium 

(Johnson  County  MRA).  KY  580  off  US  40. 

Oil  Springs,  89008178 
Oil  Springs  Methodist  Church  (Johnson 

County  MRA),  Jet.  KY  580  and  US  4a  OU 

Springs.  88003179 
PaintsvOfe  City  HaH  (Johnson  County  MRA) 

Main  St.  and  spur  of  ICY  40.  Paintsviile. 

88003158 
Paintsville  Country  Club  (Johnson  County 

MRA),  KY  1107  at  Davis  Branch. 

Paintsville,  88003168 
Paintsville  High  School  (Johnson  County 

MRA).  Second  St.  Paintsville.  88003163 
Paintsville  Public  Library  (Johnson  County 

MRA).  Second  St.,  Paiirtsvtite.  88003164 
Patterson  House  (Johnson  County  MRA), 

West  and  Second  PainUviUe.  88003167 
Rice,  H.B.,  Insurance  Building  (Johnson 

County  MRA),  Court  and  Main  Sts.. 

Paintsville.  88003157 
Rice.  Wiley,  House  (Johnson  Countv  MRA). 

KY  825  at  Asa  Creek,  Asa.  88003180 
Salyer  House  (Johnson  County  MRA).  Off  KY 

825  at  Asa  Creek.  Asa.  88003181 
Salyer,  Addison.  House  (Johnson  County 

MRA  J  Off  KY  825  at  Middle.  Fork  of 

Jenny's  Creek,  Paintsville  vicinity.  88003169 
Stambaugh  Church  of  Christ  (Johnson  County 

MRA).  KY  1559  at  Frog  Ornery  Branch. 

Stambaugh.  88003182 
Stambaugh  House  (Johnson  County  MRAJ 

KY  1559  at  Van  Hoose  Branch.  Stambaugh. 

88003183 
Turner,  Judge  Jim,  House  (Johnson  County 

MRA),  315  Third  St..  Paintsvilie.  88803153 
Webb  House  (Johnson  County  MRA).  139 

Main  St..  Paintsville.  88003160 
Webb,  Byrd  and  Leona,  House  (Johnson 

County  MRA),  137  Main.  Paintsville, 

88003159 
Wiley.  Tobe.  House  (Johnson  County  MRA). 

141  Euclid  St..  Patntsvide.  88003181 
Williams  House  (Johnson  County  MRA).  Rt. 

688/Elna  Rd..  Red  Bus.  88003173 

Sbellqr  County 

Hornsby,  John  A..  House  (Boundary  Increase) 
(Shelby  County  MRA),  CIopb— Jackson  Rd.. 
Eminence  vicinity.  88003195 

LOUISIANA 

DoSotoPariaii 

Liberty  Lodge  No.  123.  Fa  AM,  IAS  and  172, 

Keachi.  88003138 
Roseneath.  LA  5.  Gloster  victdity,  ttfXBlSJ 

Orleans  Parisb 

Flint— Goodridge  Hospital  of  DiUord 
University,  Lx>uisiana  Ave.  and  i-aSall»  Si, 
New  Orieans.  88003139 

St.  Jolw  Tim  Baptbt  Parisir 

Emilie  Planolion  House.  LA  44,  GsryviUe, 
88003135 

MINNESOTA 

Wabasha  County 

Stout.  James  C.  and  Agnes  M..  House.  3WS. 


Oak  St..  Lake  Qty.  88003138 


«  / 
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MONTANA 

Cascade  County 

Northern  Montana  State  Fairground  Historic 
District,  3rd  St.,  NW,  Great  Falls,  68003143 

Deer  Lodge  County 

California  Creek  Quarry.  Address  Restricted, 
Anaconda  vicinity,  88003140 

Ravalli  County 

Popham  Ranch,  460  M.E.  Popham  Ln.. 
Corvallis  vicinity.  68003141 

Silver  Bow  County 

Butte,  Anaconda  and  Pacific  Railway 
Historic  District  (Boundary  Increase), 
Confluence  of  German  Gulch  and  Silver 
Bow  Creeks  at  E  end  of  Silver  Bow 
Canyon,  Durant,  86003149 

Sweet  Grass  County 

Brannin  Ranch,  W  of  Melville  on  Sweet 
Grass  Creek,  Melville  vicinity.  88003142 

OHIO 

Cuyahoga  County 

Union  Steel  Screw  Office  Building,  1675—7  E. 
40th  St.,  Cleveland,  68003193 

Fayette  County 

Light,  Jacob,  House,  234  W.  Circle  Ave.. 
Washington  Court  House,  88003191 

Montgomery  County 

West  Third  Street  Historic  District,  Roughly 
W.  Third  St.  between  Broadway  and 
Shannon  St.,  Dayton.  88003194 

Wayne  County 

Casche,  Charles,  House,  340  Bever  St, 
Wooster.  88003192 

VIRGINIA 

Chesapeake  Independent  City 

South  Norfolk  Historic  District,  Roughly 
bounded  by  Hull  St.,  Poindexter.  D  St.,  16th 
St.,  B  St.,  Seaboard  Ave.,  Richmond  Ave., 
and  Byrd  Ave.,  Chesapeake,  68003133 

The  following  property  is  also  being 
considered  for  listing  in  the  National 
Register 

CONNECTICUT 

Hartford  County 

Carter,  )ohn.  House,  Colonial  Houses  of 
Soutbdngton  TR 1096  West  St.  Southington 
88003189 

[FR  Doc.  88-29844  Filed  12-27-88;  8:45  am] 

BILUNQ  CODE  4310-70-11 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMttgation  No.  731-TA-411  (FlnaOl 

Calcined  Bauxite  Proppants  From 
Australia 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  final 
antidumping  investigation  and 


scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 


summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
411  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Australia  of  calcined 
bauxite  proppants,  provided  for  in  item 
521.17  of  the  Tariff  Schedules  of  the 
United  States  (subheading  2606.00.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States),  that  have  been  fotmd  by 
the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended,  Commerce  will  make  its  final 
LTFV  determination  on  or  before 
February  6, 1989,  and  the  Commission 
will  make  its  final  injury  determination 
by  March  28. 1989  (see  sections  735(a) 
and  735(b)  of  the  act  (19  U.S.C.  1673d(a) 
and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 
EFFECTIVE  DATE:  November  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Newkirk  (202-252-1190),  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  calcined 
bauxite  proppants  from  Australia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
act  (19  U.S.C.  1673).  The  investigation 
was  requested  in  a  petition  filed  on  June 
14, 1988,  by  cotmsel  on  behalf  of  Carbo- 


Ceramics,  Inc.,  Irving,  TX.  In  response  to 
that  petition  the  Commission  conducted 
a  preliminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  States  was  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  of  the 
subject  merchandise  (53  FR  29295, 
August  4. 1988). 


Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
i  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filihg  without  a  certificate 
of  service. 

Limited  Disclosure  of  Business 
Proprietary  Information  Under  a 
Protective  Order 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)  as 
amended  53  FR  33039  (Aug.  29, 1988)), 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  this  final  investigation  to 
authorized  applicants  under  a  protective 
order,  provided  that  the  application  be 
made  not  later  than  twenty-one  (21) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  business  proprietary  information 
under  a  protective  order.  The  Secretary 
will  not  accept  any  submission  by 
parties  containing  business  proprietary 
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information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Staff  report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  February  2, 1989, 
and  a  public  version  will  be  issued 
thereafter,  purusant  to  $  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  February  22, 
1989,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  Febuary  10, 1989.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
perhearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  14, 1989,  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  February  14, 1989. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  preprietary  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
§  201.6(b)(2)  of  the  Commission's  Rule 
(19  CFR  201.6(b)(2))). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
February  27, 1989.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  or  or  before 
February  27, 1989. 


A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  fUed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  20U  of  the  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submisssions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  SS  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7) 

Parties  which  obtain  disclostu«  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  prehearing  and  posthearing  briefs, 
and  may  also  file  additional  written 
comments  on  such  information  no  later 
than  March  3, 1989.  Such  additional 
conunents  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  December  21, 1986. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  88-29809  Filed  12-27-88;  6:45  am] 
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[Investigation  No.  731-TA-234  (Final- 
Court  Remand)] 

Carbon  Steel  Structural  Shapes  From 
Norway  (Court  Remand) 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Remand  proceedings. 

summary:  The  Commission  hereby  gives 
notice  of  its  remand  proceedings 
ordered  by  the  United  States  Court  of 
International  Trade  (CIT)  with  respect 
to  the  Commission's  final  negative 
determination  in  investigation  No.  731- 
TA-234  (Final),  Carbon  Steel  Structural 
Shapes  from  Norway.  These  remand 
proceedings  will  be  conducted  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  act)  to  request. 


gather,  examine,  and  consider  data  oa 
carbon  steel  structural  shapes,  and 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Norway  of 
carbon  steel  angles,  shapes,  and 
sections,  having  a  maximum  cross- 
sectional  dimension  of  3  inches  or  more, 
provided  for  in  item  609.80  of  the  Tariff 
Schedules  of  the  United  States 
(subheadings  7216.31.00  through 
7216.50.00,  inclusive,  of  the  Harmonized 
Tariff  Schedule  of  the  United  States) 
that  have  been  foimd  by  the  Department 
of  Comment  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
The  Conunission  has  been  ordered  to 
notify  the  CIT  of  its  remand 
determination  by  February  13, 1989. 

For  further  information  concerning  the 
conduct  of  these  proceedings  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  C 
(19  CFR  Part  207).  and  Part  201.  Subparts 
A  throu^  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  November  30. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Baker  (202-252-1180).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
shotild  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  28. 1988,  the  CIT 
remanded  the  Commission's  negative 
final  determination  in  Carbon  Steel 
Structural  Shapes  from  Norway,  Inv. 
No.  731-TA-234  (Final).  USITC  Pub. 
1785  (November  1965)  and  ordered  the 
Commission  to  cumulate  imports  from 
Poland,  Spain,  and  South  Africa  with  the 
imports  from  Norway  in  determining 
whether  a  domestic  industry  is  injured 
or  threatened  with  injury  by  reason  of 
the  subject  Norwegian  imports. ' 

The  CIT  directed  the  Commission  to 
report  the  results  of  its  remand 
determination  writhin  45  days  of  the  date 
of  the  remand  order,  or  by  November  14. 
1988.  Subsequently,  the  Commission 


■  Chaparral  Steel  Company  v.  United  States.  Slip. 
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sought  a  stay  of  the  veiaand 
determination  period  until  the  CIT 
decided  the  Commiasion's  request  for 
certification  to  the  Federal  Circuit  and 
absent  certification,  for  an  extension  of 
the  remand  period  to  75  days  from  the 
denial  of  the  stay.  On  November  30. 
1988,  the  err  granted  the  extension  of 
the  remand  period. 

Participalkia  in  tiMse  Proceedings 

Persons  wishing  to  participate  in  this 
remand  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  fn  1 201.11  of  the  Commission's 
rules  (18  CFR  201.11).  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Registar.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  will  determine  whether 
to  accept  die  late  entry  for  good  cause 
shown  by  the  person  desiring  to  fSe  the 
entry. 

Servicalist 

Pursuant  to  1 201.11(d)  of  die 
Commtssion's  coles  (19  CFR  201.11(d». 
the  Secretary  vrill  prepare  »  servk»  Uirt 
containing  the  name*  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  wife  fl  201  J6(c)  and  207.3 
of  the  rule*  (19  CFR  2ia.l0(c)  and  207.3). 
each  document  filed  by  •  party  to  the 
investigation  must  be  serried  on  oU  other 
parties  to  the  investigatian  (as  identified 
by  die  service  Bs^  and  a  certificate  of 
service  onxst  accompany  die  document. 
The  Secretary  wifl  not  accept  a 
document  for  Sing  widioot  a  certificate 
of  service. 

Written  Suhmiesions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  remaad  InvBadgpttaa  sheald  be 
includml  in  hrieiB  fas  accosdaace  «rith 
S  207.24  (19CFR  207.24)  Hid  MMt  be 
submittal  net  later  dMtt  tba  dose  (rf 
business  <»  January  IS.  188ft.  bi 
addition,  any  petsoo  wha  ha*  net 
entered  an  appearance  as  a  party  to  the 
investigatioB  may  snbant  a  written 
statement  of  iaforaatien  pectinent  to  the 
subject  of  the  investigation  on  or  before 
lanuary  U.  19881 

A  signed  oripnal  and  fawrteen  (14) 
copies  of  each  submission  must  be  ^ed 
with  the  Secretary  to  the  C<»Bmission  in 
accordance  with  1 20L8  of  the 
Commiasion's  lulea  (19  CFR  201.^  All 
written  submissions  except  tot  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.ra.)  in 


the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labried  "Business 
Confidential  hdbrmation."  Business 
cmifidential  submissions  and  rcqoests 
for  business  confidoitial  treatment  aunt 
conform  with  the  requirements  of 
§§  201.6  and  207J  of  die  Commission's 
rules  (19  CFR  201.8  and  207.7). 

Avdiwity;  Tllis  investigstion  it  being 
condBctsJ  Mttdef  awthocHy  of  the  Tartf  Act  of 
1930.  Title  Vn.  This  notice  is  publiitMd 
pursuant  to  1 207  JO  of  tlie  Ctnunisaicn's 
rules  (1*  CFR  207  Je). 

By  order  of  tiie  CoBuniMioQ. 

baoed  Dcenober  2a  1918. 
KmuaAtLWUmMM, 
Secretary. 
[FR  Doc.  89-29808  Filed  12-27-88;  8:45  am| 
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t  Tliaraof  FnNn  Japan 
(Court  Ramand) 

AOCNCV:  United  States  bitematioira} 

Trade  Commission. 

action:  Remand  proceedings. 


R  The  Comnissian:  hetdiy 
gives  notice  of  its  renand  proceedings 
ordered  by  the  United  States  Coort  of 
International  Trade  (CIT)  widt  respect 
to  the  Commission's  final  antiduqrfaig 
investigation  No.  731-TA-207  (Final). 
Cellular  Mobile  Telephones  and 
Subassemblies  thereof  from  Japan. 
These  Remand  proceedings  will  be 
conducted  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1673d(b)) 
(the  act)  to  request,  gather,  examine, 
and  consider  data  en  sabassembfies  of 
cellular  mobile  telephones,  and 
determine  whether  industries  in  the 
United  States  are  materially  injBred.  or 
are  threatened  with  material  injury,  or 
the  establislunent  of  iadnstries  is  te 
United  States  are  materially  selarded. 
by  reason  of  imparts  from  Japan  of 
cellular  mobile  tslepheoe 
subassesaUies.  psaiiMad  far  in  item* 
685-28  and  ee&aa  of  die  Tariff 
Schedules  of  ths  UBiled  Stales 
(subhaadinoi  «8W2ni8a  8628.181801 
8517.40.8a  aSiac3QL28;  8525.1080, 
8527ML80.  gM»99ff9L  8ft42  7»2gL  and 
8542J8100  of  tiM  Hanwmised  TsriS 
Schedule  of  die  United  Stales)  dwt  have 
been  feond  by  the  Departneat  ef 
Commerce  to  be  sold  in  the  United 
States  at  less  dmo  fsir  vahw  (LTFV). 


The  Commission  has  been  ordered  lo 
notify  the  CIT  of  its  remand 
determination  by  February  16, 1989. 

For  further  information  concerning  the 
conduct  of  these  proceedings  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Sobparts  A  and  C 
(19  CFR  Part  207).  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  December  3. 198& 


FOR  FUaTNCR  BtRNIMIATION  CONTACT. 

Tedford  Briggs  (202-252-1181),  Office  of 
Investigations,  U.S.  International  Ttade 
Commission.  500  B  Street  SW.. 
Washington.  DC  20438.  Hearing- 
impaired  kidividuals  are  advised  that 
information  on  this  iMttcr  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gainmg  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-108& 


Backgraund 

On  October  31. 1988i  the  OT 
remandsd  investigation  No.  791-TA-207 
(Final),  Ceytdar  Mobile  Tefcpfcones  and 
Subassemblies  Thereof  tram  Japen,  to 
die  Comndssian  for  additional 
proceedings.  SpedficaDy,  the  CIT  noted 
that  the  Comndssioa  {(Mssd  seven 
catageries  of  swbassessbRes  of  ceflidar 
mobile  telephones  lo  be  sqiarale  lyce" 
products  from  eoa^dsleosiaisr  mobile 
telqriianes.  The  err  rated  laip  CM>.  8ft> 
152)  that  die  Contarission  pradnded 
itself  fit>m  receiving  avaBable  data 
pendtting  separate  identification  of 
production  of  sabasssmbUcs.  and  dtat 
the  Conmnssion  chose  not  to  seeii  this 
inforotion  fcoai  deaicstic  predacets  as 
it  conosmed  sobassemMles  scdd  to 
related  purchasers.  P^artber,  the  CTT 
noted  tiat  die  Conanission  assamed 
such  information,  even  if  it  were 
available,  was  irrelevant  and  unreliable 
and  did  not  merit  an  attempt  to  obtain 
and  consider. 

The  err  Erected  the  Csauaissien  to 
request,  gather,  examine,  and  consider 
subassembly  specific  hifermalion  and 
data  diat  is  avnIaMe  to  permit  the 
separate  identification  of  production  in 
terms  of  SBch  criteria  as  the  pro«kiction 
process  or  the  prodacer^  profits 
pursaant  to  19  U.&C  MTTf^P):  take 
such  other  ateinistrative  action  the 
Commission  deems  appropriate  (not 
inconsistent  %vith  Ae  CTT  c»pteion  issued 
simultaneoasly  with  the  ressond);  and 
report  the  results  of  sack  remand 
determination  to  the  CTT  within  45  days 
of  the  date  of  the  remand  order,  October 


31, 1988.  Subsequently,  the  Commission 
requested,  and  was  granted  on 
December  3, 1988,  a  75-day  extension  to 
comply  widi  the  CTTs  order. 

Participation  in  these  proceedings 

Persons  wishing  to  participate  in  this 
remand  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  S  201.11  of  die  Commission's 
rules  (19  CFR  201.11),  not  later  dian 
twenty-one  (21)  days  after  the 
publication  of  diis  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  will  detemine  whether 
to  accept  the  late  entry  for  good  cause 
shown  by  the  person  desiring  to  file  the 
entry. 

Service  list 

Pursuant  to  (  201.11(d)  of  the 
Commission's  rules  (19  CFR  S  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S9  201.16(c)  and  207.3 
of  die  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Written  submissions 

All  legal  argiunents,  economic 
analyses,  and  factual  materials  relevant 
to  the  remand  investigation  should  be 
included  in  briefs  in  accordance  with 
§  207.24  (19  CFR  S  207.24)  and  must  be 
submitted  not  later  than  the  close  of 
business  on  January  23. 1989.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
January  23. 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
confidential  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Ofiice  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 


and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Business 
Confidential  Information."  Business 
confidential  submissions  and  requests 
for  business  confidential  treatment  must 
conform  with  the  requirements  of 
S  §  201.6  and  207.7  of  the  Commission's 
rules  (19  CFR  201.6  and  207.7). 

Autliarity:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vn.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Conunission. 

Issued:  December  19. 198& 
Kenneth  R.  Maaoo, 
Secretary. 

(FR  Doc.  88-29805  Filed  12-27-88;  8:45  amj 
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(imfsstigation  No.  337-TA-288] 

Certain  Concaalad  Cabinet  Hkigea  and 
Mounting  Platas;  InvestigatkMi 

agency:  U.S.  International  Trade 

Commission. 

ACnON:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUIMIAIIY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  23, 1988,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1337),  on  behalf  of  Julius  Blum, 
Inc.,  Blum  Industrial  Park,  Highway  16, 
Lowesville,  Stanley,  North  Carolina 
28164.  The  complaint  was  supplemented 
on  December  13, 1988.  The  complaint,  as 
supplemented,  alleges  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  die 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  concealed  cabinet  hinges  and 
mounting  plates  by  reason  of  alleged 
direct,  contributory,  and  induced 
inftingement  of:  (1)  Claims  1-4.  6-7,  and 
9-12  of  U.S.  Letters  Patent  4,045,841;  (2) 
claims  1-6  of  U.S.  Letters  Patent 
4,075,735;  and  (3)  claims  1-4  of  U.S. 
Letters  Patent  4,367,566;  and  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  die  Office  of  die 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 


112.  Washington,  DC  20438,  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheri  Taylor,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  (202-252- 
1568. 

AutlioTity:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337^ 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
8  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  53  FR  33034,  33057 
(Aug.  29, 1988). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
December  22, 1988.  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  by  the  owner,  importer, 
and/or  consignee  of  certain  concealed 
cabinet  hinges  and  mounting  plates  by 
reason  of  aUeged  direct  contributory, 
and  induced  infiingement  of:  (1)  Claims 
1-4, 6-7  or  9-12  of  U.S.  Letters  Patent 
4,045,841;  (2)  claims  1-6  of  U.S.  Letters 
Patent  4,075,735;  or  (3)  claims  1-4  of  U.S. 
Letter  Patent  4,367,566;  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2) 
of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 

Julius  Blum,  Inc., 

Blum  Industrial  Park.  Highway  16. 
Lowesville,  Stanley,  North  Carolina  28164 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Advanced  Affiliates  Inc..  96-12  43rd  Avenue, 

Corona.  New  York  11368 
U.S.  Industrial  Products  Corp..  96-12  43rd 

Avenue.  Corona,  New  York  11368 
Harris  Hardware  Sales  Corp.,  4  Harbor  Park 

Drive,  Port  Washington,  New  York  10050 
Euro-Tech,  3160  Bordentown  Avenue,  Old 

Bridge.  New  Jersey  08857 
A  &  M  Supply  Inc.,  6701  90th  Avenue.  North 

Pinellas  Park.  Florida  33656 
L  &  L  Saw  &  Supply  Co.,  P.O.  Box  584  Clyde, 

North  Carolina  28721 
Trend  DisUnbutors,  230  N.W.  4th  Avenue, 

Hallandale,  Florida  33009 


.•JfM^HHJJP-^ 


52518 


Federal  Register  /  Vol.  53.  No.  249/  Wednesday.  December  2B.  1988  /  Noticea 


Metropolilaii  Mdhmitk  9un>ly  be  800-B 

Ronda,  Csntoo.  Mkiugan  48187 
Woojin  Iiuhwtrial  C<k.  597-1  Sindang-dong. 

lung-Ku.  Seoul,  Korea 
S«mkyung.  Ltd..  5-3  NamdaefBunno  2ga. 

CP.O.  Box  1780.  Chung-ku.  Seoul  Korea 
Hu  Lin  Industrial  Co..  Ltd.,  Add.  No.  73.  Ta 

Hu  Tsun.  Hu  Nei  Shiang.  P.O.  Box  30  Lu 

Chu.  Kaohsiung.  Taiwan 
Liberty  Hardware  M^.  Corp..  928  Alton 

Place.  High  Point.  North  Carolina  27203- 

2197 
A.  Ferrari  &  Co..  S.r.L.  Corso  C.  Alberto  124/ 

A.  I-220S3  Lecco,  Italy 
lUSA  Manufacturing  Corp.,  209  Redneck 

Avenue.  P.O.  Box  531.  Uttle  Ferry.  New 

Jersey  07643 

(c)  Cheri  Taylor.  Esq..  Office  of  Unfair 
Imprt  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street.  SW., 
Room  Am],  Washington,  DC  20436,  shall 
he  the  Commission  Investigative 
attorney,  party  to  this  investigation;  and 

(3)  For  the  investigation  so  institnted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  ]udge,  U.S.  IntematiMUil  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  this  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210l21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  53  FR  33034.  33067  (Aug. 
29, 1988}.  Pursuant  to  8S  201.16(d)  and 
210.21(a)  of  the  Commission's  rules  (19 
CFR  201.16(d]  and  53  FR  33034.  33067 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Comoiission  if 
received  not  later  than  20  dasrs  after  the 
date  of  aerhfx  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  Hnal  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  Innited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commiasioo. 

Kenneth  R.  Mason. 

Secretary. 

I.ssued:  December  22, 198a. 
|FR  Doc  88-29803  Filed  12-27-88;  8:45  am) 
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[InvMtfflMofw  NOK  731-TA-40e  and  408 
(FmaOl 


Dioxide  front 


Etoclrelytlc 
Greece  and  Japan 


AQCNCV.  United  States  International 
Trade  Commission. 

ACnONC  btttitntion  of  final  antidumping 
investigations  and  scheduhng  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-406  and  408  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  act)  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Greece  and  Japan  of 
electrolytic  manganese  dioxide  (EKfD), 
provided  for  in  item  419.44  of  the  Tariff 
Schedules  of  the  United  States 
(subheading  2820.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States),  that  have  been  found  by 
the  Department  of  Commerce,  in 
preliminary  determinations,  to  be  sold  in 
the  United  States  at  less  than  fair  vahie 
(LTFV).  Commerce  is  scheduled  to  make 
its  final  LTFV  determinations  on  or 
before  February  22. 1988  and  the 
Commission  is  scheduled  to  make  its 
final  injury  determinations  by  April  10, 
1989  (see  sections  735(a]  and  736(b)  of 
the  act  (19U.S.C.  1673d(a)  and  1673dib)). 
For  further  brformation  cooceming  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207.  subparts  A  and  C  (19  CFR  part  207). 
as  amended,  53  FR  33034.  August  28. 
198a  and  part  201.  subparts  A  through  E 
(19  CFR  part  201). 

EFFECTIVE  DATE:  November  14. 1988. 

FOR  FURTOEB  INFORMATION  CONTACT: 

Bruce  Cates  (202-252-1187),  Office  of 
Investigations,  U.S.  International  Trade    . 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPFLEMCNTARV  INFORMATION: 


Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  EMD  from  Greece  and  Japan  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  act  (19  U.S.C.  1873). 
The  investigations  were  requested  in 
petitions  filed  on  May  13. 1988,  by 
Chemetals.  Inc..  Baltimore.  MD  and 
Kerr-McGee  Chemicals  Corp.. 
Oklahoma  City,  OK.  In  response  to 
those  petitions  the  Commission 
conducted  preliminary  antidumping 
investigations  and.  on  the  basis  of 
information  developed  during  the  course 
of  those  investigations,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  ii^ured  by  reason  of  imports 
of  the  subject  merchandise  (53  FR  28276, 
July  27, 1988). 

Participation  in  the  Investigalians 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  Rle  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  ruJes  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this' 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(dl), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
fihng  entries  of  appearance.  In 
accordance  with  SS  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c>  and  207.3), 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  docimient  for  filing  without  a 
certificate  of  service. 

Limited  Disclosure  of  Basfaiess 
Proprietary  Information  Under  a 
Protective  Order 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules  (19  CFR  2Q77(a)  as 
amended  53  FR  33034,  33041)  the 
Secretary  will  make  available  business 
proprietary  information  gathered  in 
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these  final  investigations  to  auth(»ized 
applicants  under  a  protective  order, 
provided  that  the  apylication  be  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive 
business  proprietary  information  under 
a  protective  order.  "The  Secretary  will 
not  accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Staff  Report 

The  prehearing  staff  report  In  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  February  24, 1989, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  mies  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  9:30  aon.  on  March  9, 1989, 
at  die  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Conunission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  February  23, 1988.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  28. 1980.  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  March  6, 1989. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  bearing  mast 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  matnials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
§  201.6(b)(2)  of  the  Commission's  rules 
(19  CFR  201.8(b)(2)). 

Written  Submissions 

An  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
i  207.22  of  the  Commission's  rules  (19 


CFR  207.22).  Posthearing  briefs  mnst 
conform  with  the  provisions  of  1 207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
March  15, 1989.  In  additicui,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  March  15, 
1989. 

A  signed  original  and  fourteen  (14) 
copies  of  eadi  submission  must  be  filed 
with  the  Secretary  to  the  Conmiission  in 
accordance  %vith  {  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  ajn.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  most  be 
clearly  labeled  "BusineM  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  fcH*  business 
proprietary  treatment  must  conform 
with  the  requirements  of  S  S  201.6  and 
2077  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  conmient  on  such  information  in 
their  prehearing  and  posthearing  briefs, 
and  may  also  file  additional  written 
comments  cm  such  infonnation  no  later 
than  March  20. 1989.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  infonnation 
received  in  or  after  the  posthearing 
briefs. 

Autborfty:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VH.  This  notice  is  published 
pursuant  to  {  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  December  21, 1988. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  88-29810  Filed  12-27-88;  8:45  am) 
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[ImesUqaBoiw  Noe.  7n-TA-2»3  and  2tS 
(Final)) 

Industrial  Belts  From  Israel  and  South 
Korea 

agency:  Unhed  States  International 
Trade  Commission. 


action:  Institntion  of  final 
cotmtervailing  doty  investigations. 


:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
coimtervailing  duty  investigations  Nos. 
701-TA-2g3  and  295  (Final)  under 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b))  (the  act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  impmis  from  Israel  (Inv.  No. 
701-TA-293  (Final))  and  South  Korea 
(Inv.  No.  701-TA-295  (Final))  of 
industrial  belts  *  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
provided  for  in  items  358.02.  358^)6, 
358.08.  358.09.  358.11.  358.14,  358.16, 
657.25.  and  773.35  of  the  Tariff 
Schedules  of  die  United  States 
(subheadings  4010.10.10, 4010.10.50, 
5910X».ia  and  5910.00.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States),  that  have  been  found  by 
the  Department  of  Commerce,  in 
preliminary  determinations,  to  be 
subsidized  by  the  Governments  of  Israel 
and  South  Korea. 

Pursuant  to  a  request  from  petitioner 
under  section  705(a)(1)  of  the  Act  (19 
U.S.C  ie71d(a)(l)).  Commerce  is 
expected  to  extend  the  date  for  its  final 
determinations  in  these  investigations  to 
coincide  with  the  date  of  its  final 
determinations  in  ongoing  antidumping 
investigations  on  industrial  belts  and 
components  and  parts  thereof  from 
Israel.  Italy,  Japan.  Singapore,  South 
Korea,  Taiwan,  the  United  Kingdom, 
and  West  Germany.  Accordingly,  the 
Commission  will  not  establish  a 
schedule  for  the  conduct  of  these 
countervailing  duty  investigations  until 
Commerce  makes  preliminary 
determinations  in  the  antidumping 
investigations  (currently  scheduled  for 
January  26. 1989. 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
apidication,  ctmsult  the  Commisuon's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201,  subparts  A  throu^  E  (19 
CFR  Part  201). 


'  For  the  puipote*  of  the*e  investigation*,  (be 
term  "imhistriai  bahs"  iadodn  belting  and  l>eil*  for 
macUaary.  in  |>art  at  wkoBy  of  rubber  or  plastic*. 
SpecificaHy  excluded  from  the  Kope  of  thiesc 
(nwBstigatisR*  are  taaporla  of  coBvejror  behs  and 
imporU  of  aataM>tiv«  belta.  (Aatomothw  bails 
include  belts  for  stich  motor  rshirif  as  cas 
on-the-road  trucks,  etc  and  also  the  front-end 
engine  drive  t>ehB  for  industrial  vehicles  sucfa  a* 
road  graders  snd  crsnes:  automotive  belts  do  nat 
include  any  l>eMs  for  acricuttaral  e^sipasaat^ 
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EFFECTIVE  DATE  December  2. 198& 
FOII  FURTHER  INFORMATION  CONTACT: 

Robert  Eninger  (202-252-1194).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  b^ 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  OfHce  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background        I 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
act  (19  U.S.C.  1671]  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  Israel  and  South  Korea  of 
industrial  belts  and  parts  and 
components  thereof.  The  investigations 
were  requested  in  a  petition  Hied  on 
June  30. 1988,  by  The  Gates  Rubber  Co.. 
Denver.  CO.  In  response  to  that  petition 
the  Commission  conducted  preliminary 
countervailing  duty  investigations  and, 
on  the  basis  of  information  developed 
during  the  course  of  those 
investigations,  determined  that  there 
was  a  reasonable  indication  that  an 
industry  in  the  United  States  was 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports  of 
the  subject  merchandise  (53  FR  32478. 
August  25, 1988). 

Partidpatioa  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
ali  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 


accordance  with  S9  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.18(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority.  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  {  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  December  21, 1988. 
[FR  Doc.  88-29808  Filed  12-27-88;  8:45  am] 

BIUJNO  COOE  7020-02-M 


(Investigation  No.  731-TA-200 

(Preliminary)] 

Radial  Ply  Tiras  for  Passenger  Cars 
From  the  Republic  of  Korea 

Determination 

The  United  States  International  Trade 
Commission  (ITC  or  Commission)  is 
publishing  this  notice  in  keeping  with 
the  June  8, 1986,  mandate  of  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  in  The  Armstrong  Rubber 
Company,  et  al.  v.  The  United  States,  et 
al.  Nos.  88-1380  &  88-1381,  which 
vacated  the  Court  of  International  Trade 
(CIT)  judgment  in  84-10-01444,  as 
embodied  in  Slip  Op.  88-33  (March  17, 
1988).  The  Court  of  Appeals  has  vacated 
the  CIT  decision  which  reversed  and 
remanded  the  ITCs  negative 
preliminary  determination  in  Radial  Ply 
Tires  for  Passenger  Cars  from  the 
Republic  of  Korea,  USITC  Inv.  No.  731- 
TA-200  (Preliminary],  49  FR  36712  (Sept. 
29, 1984);  the  Court  of  Appeals  has  also 
remanded  the  case  to  the  CIT  for 
dismissal  of  the  complaint  with 
prejudice.  Accordingly,  the  litigation  of 
this  case  and  of  the  underlying 
administrative  proceedings  has 
terminated,  and  the  Commission's 
original  negative  preliminary 
determination  remains  in  effect. 

Background 

On  July  29, 1984,  a  petition  was  filed 
with  the  rrC  and  the  U.S.  Department  of 
Commerce  by  counsel  on  behalf  of  The 
Armstrong  Rubber  Co.,  Cooper  Tire  & 
Rubber  Co.,  The  Firestone  Tire  &  Rubber 
Co.,  The  B.F.  Goodrich  Co.,  and  The 
Goodyear  Tire  &  Rubber  Co.,  alleging 
that  imports  of  the  subject  merchandise 
are  being  sold  in  the  United  States  at 
less  than  fair  value.  Effective  July  20. 


1984,  the  Commission  instituted  a 
preliminary  antidumping  investigation 
under  section  733(a)  of  the  Tariff  Act  of 
1930  to  determine  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  material  injury,  or 
the  establishment  of  an  indushy  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  with  it  was  given  by  posting 
copies  of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  on  July  31, 1984.  All  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

On  September  4, 1984,  the 
Commission  issued  a  negative 
preliminary  determination  in  the 
investigation.  49  FR  36712  (September 
19, 1984).  The  negative  preliminary 
determination,  accompanied  by  the 
views  of  the  Commission  and  the  public 
version  of  its  report,  was  subsequently 
published  in  Radial  Ply  Tires  for 
Passenger  Cars  from  the  Republic  of 
Korea.  Investigation  No.  731-TA-200 
(Preliminary),  USITC  Pub.  1572  (1984). 

On  February  4, 1985,  the  petitioners 
sought  judicial  review  of  the 
Commission's  determination  by 
commencing  a  civil  action  in  the  CIT 
under  28  U.S.C.  1581(c).  On  August  8, 

1985,  the  CIT  entered  a  judgment  in 
Armstrong  Rubber  Co.  v.  United  States, 
614  F.  Supp.  1252  [Armstrong  J], 
reversing  and  remanding  the 
Commission's  determination  on  the 
ground  that  it  was  inconsistent  with  the 
"possibility  of  injury  standard"  set  out 
in  Republic  Steel  Corp.  v.  United  States, 
591  F.  Supp.  640  (CIT  1984).  The  CIT 
ordered  the  Commission  to  make  a  new 
determination  consistent  with  the  CITs 
opinon.  614  F.  Supp.  1254. 

Reasoning  that  "the  CITs  opinion 
makes  clear  that  only  an  affirmative 
preliminary  determination  would  be 
consistent  with  its  analysis,"  the 
Commission  responded  to  Armstrong  I 
by  issuing  an  affirmative  preliminary 
determination.  50  FR  52869-70  (Dec.  26, 
1985).  The  Commission  also  appealed 
Armstrong  I  to  the  Federal  Circuit. 
While  that  appeal  was  pending,  the 
Federal  Circuit  issued  its  decision  in  a 
related  case,  American  Lamb  Company 
V.  United  States.  785  F.2d  894  (Fed.  Cir. 
1986).  In  American  Lamb,  the  Federal 
Circuit  specifically  rejected  the  CITs 
"possibility  of  injury"  standard 
articulated  in  Republic  Steel. 


Subsequently,  the  Federal  Circuit 
granted  the  Commission's  motion  to 
vacate  and  remand  the  judgment  in 
Armstrong  I  for  reconsideration  in  light 
of  American  Lamb. 

On  remand,  the  CIT  again  reversed 
and  remanded  the  Commission's 
negative  preliminary  determination.  Shp 
Op.  86-33  (March  17, 1988)  ["Armstrong 
IF').  The  Commission  as  well  as 
interested  Korean  producers  appealed 
the  CIT  decision.  Shortly  thereafter,  all 
the  parties  to  the  litigation  jointly  moved 
the  Federal  Circuit  to  vacate  the  CIT 
judgment  and  to  remand  the  case  to  the 
CIT  with  instructions  to  dismiss  the 
complaint  with  prejudice.  The  Federal 
Circuit  granted  this  motion  on  June  8, 
1988.  and  issued  a  mandate  to  this 
effect.  Accordingly,  this  case  and  the 
underlying  investigation  have  been 
terminated  in  all  respects.  The  CIT 
judgment  has  been  vacated,  and  the 
Federal  Circuit  has  ordered  dismissal  of 
the  complaint  with  prejudice.  The 
Commission's  original  negative 
preliminary  determination  (49  FR  36712) 
remains  in  effect  and  constitutes  the 
ultimate  determination  of  the 
Commission  with  respect  to  USITC 
Investigation  No.  731-TA-200 
(Preliminary). 

By  order  of' the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  December  20, 1988. 
(FR  Doc.  88-29804  Filed  12-27-88:  8:45  am) 

HLLMQCOOC  702(M»-«I 

[investigation  Na  337-TA-288] 

Certain  Straight  Knife  Cloth  Cutting 
Machines;  Investigation 

aoency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  23, 1988,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1337).  on  behalf  of  Eastman 
Machine  Company.  779  Washington 
Street.  Buffalo.  New  York  14203.  The 
complaint  was  supplemented  on 
December  13, 1988.  The  complaint,  as 
supplemented,  alleges  violations  of 
subsection  (a)(1)(B)  of  section  33?  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  straight  knife  cloth  cutting 
machines  by  reason  of  (1)  infringement 
of  claims  1-6  of  U.S.  Letters  Patent 
3,714,743;  (2)  infringement  of  claims  1-4 


of  U.S.  Letters  Patent  3,775,913:  and  (3) 
infringement  of  claims  1-7  of  U.S. 
Letters  Patent  3,960,244;  and  that  there 
exists  and  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  as 
supplemented,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  ajn. 
to  5:15  pjn.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW..  Room 
112,  Washington,  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Nugent,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-252-1581. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  193a  as  amended,  and  in 
§210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  53  FR  33034,  33057 
(Aug.  29. 1988). 

Scope  of  Investigation 

Having  considered  the  complaint,  as 
supplemented,  the  U.S.  International 
Trade  Commission,  on  December  22. 
1988.  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  straight  knife 
cloth  cutting  machines  by  reason  of 
alleged  (1)  infringement  of  claims  1.  2.  3, 
4.  5.  6.  7  or  8  of  U.S.  Letters  Patent 
3.714,742,  (2)  infiingement  of  claims  1,  2, 
3,  or  4  of  U.S.  Letters  Patent  3,775,913,  or 
(3)  infringement  of  claims  1,  2,  3,  4,  5,  6 
or  7  of  U.S.  Letters  Patent  3,960,244  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Eastman 
Machine  Company,  779  Washington 
Street.  Buffalo,  New  York  14203. 


(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint,  as  supplemented, 
is  to  be  served: 

Chuan  Neng  Enterprise  Co.,  Ltd.,  No. 

5,  Lane  251,  Min-Chu  Road,  San- Ye 

Village,  Ru-Ju  Hsian  Kaohsiung 

Hsien,  Taiwan 
The  Fox  Company,  2902  Interstate 

Street  Charlotte,  North  Carolina 

28208 
New  and  Used  Equipment  Company, 

1202  East  Mountain  Street. 

Kennersville,  North  Carolina  27284. 

(c)  William  M.  Nugent,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commisjion,  500  E 
Street,  SW..  Room  401  L,  Washington. 
DC  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint,  as 
supplemented,  and  the  notice  of 
investigation  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  53  FR 
33034,  33057  (Aug.  29, 1988).  Pursuant  to 
S§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules  (19  CFR  210.16(d] 
and  53  FR  33034,  33057  (Aug.  29, 1988)]. 
such  responses  will  be  considered  by 
the  Commission  if  received  not  later 
than  20  days  afier  the  date  of  service  of 
the  compliant  as  supplemented. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  as 
supplemented,  will  not  be  granted 
unless  good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
compliant  as  supplemented,  and  in  this 
notice  may  be  deemed  to  constitute  a 
waiver  of  the  right  to  appear  and  contest 
the  allegations  of  the  complaint  as 
supplemented,  and  this  notice,  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  fiirther 
notice  to  the  respondent  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
as  supplemented,  and  this  notice  and  to 
enter  both  an  initial  determination  and  a 
final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent. 


^♦^■■■■■■■■■■■■■■^■|^A»4 
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By  order  of  the  CommiBsion. 
Kennetk  S.  Masoo. 

Secretary. 

Issued:  December  22, 1968. 
(FR  Doc.  8&-29802  Piled  12-27-88;  8:45  am] 

BILLMQ  CODE  raO-Ol-ll 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-5S  (Sub-No.  263X)] 

CSX  Thmsportation  Inc.; 
Abandonment  Exemption;  Between 
Typo  and  Harveyton,  in  Perry  County, 
KY 

AGZNCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUtlUARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  etseq..  the  abandonment  by  CSX 
Transportation,  Inc.,  of  5.44  miles  of  rail 
line  in  Perry  County,  KY,  subject  to 
standard  labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
1, 1988.  Petitions  to  stay  must  be  filed  by 
January  17, 1989.  Petitions  for 
reconsideration  must  be  filed  by  January 
27, 1969.  Formal  expressions  of  intent  to 
file  an  offer  *  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  January  9, 1989.  Requests  for  a  public 
use  condition  must  be  filed  by  January  9, 
1989. 

ADORESSCS:  Send  pleadings,  referring  to 
Docket  No.  AB-55  (Sub-No.  263X).  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative: 
Lawrence  R  Richmond,  100  North 
Charles  Street.  Baltimore.  MD  21201. 

FOR  RWTNCII  MFOraUTION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

supnjaMENTARV  information: 

'Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359. 


'  Sea  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  I.C.C.2d  164  (1967).  and  final  rule* 
published  in  the  Federal  Register  December  Zi.  1987 
(52  FR  46440-48446). 


(Assistance  for  die  hearing  impaired  is 
available  thnnigh  TDD  services  (202)  275- 
1721.) 

Decided:  Decemi>er  19. 1988. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Andre,  Commissioners       ■^ 
Simmons,  Lamboley,  and  nril%8. 
Norata  R.  McGm, 
Secretary. 
[FR  Dot  8&-29752  Filed  12-27-88: 8:45  am) 

BttXINQ  CODE  703»41-4I 


[Docket  No.  AB-3  (Sub-Na  57)] 

Missouri  Pacific  Railroad  Co4 
AtMndonmont;  in  Osage  County,  KS; 
Findings 

The  Conunission  has  found  that  the 
public  convenience  and  necessity  permit 
Missouri  Pacific  Railroad  Company  to 
abandon  its  13.5-mile  line  of  railroad 
between  milepost  3883  near  Lomax  and 
milespost  381.8  near  Overbrook  in 
Osage  County,  KS. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  af^er  this  publication  the     ■ 
Commission  also  finds  that:  (1)  A 
financiaUy  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer.  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.SC  10905 
and  49  CFR  1152. 

Decided:  December  16,  ISSa 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboiey,  and  Phillips. 
Commissioner  Piiillips  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  dissented  with  a  separate 
expression. 
Norata  R.  McGee, 
Secretary. 

[FR  Doc  88-29671  Filed  12-27-88;  8:45  am] 
BILUNO  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 
[Order  Na  130S-8S1 

Repatriation  Review  of  Marie!  Cutians 
AGENCY:  Department  of  Justice. 


action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  Attorney  General,  pursuant  to  his 
prosecutorial  discretionary  authority, 
has  revised  the  Repatriation  Review 
Program  for  Cubans  who  arrived  in  the 
United  States  during  the  1980  Mariel 
Cuban  boatlift  The  purpose  of  this 
Program  is  to  determine  which  of  those 
Mariel  Cubans  found  to  be  excludable 
fitHn  the  United  States  are  to  be 
returned  to  Cuba.  This  notice  is  being 
published  in  order  to  give  the  public 
information  on  the  Department's 
continuing  activities  respecting  the 
deportation  of  excludable  Cuban  boatlift 
participants. 

EFFECTIVE  DATE:  The  revised  procedures 
described  in  this  Notice  are  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Calhoun,  Director,  Mariel 
Cuban  Parole  and  Repatriation  Program, 
Office  of  the  Associate  Attorney 
General  Telephone  (202)  633-4374. 

SUPPLEMENTARY  INFORMATION:  On 

December  28. 1987.  a  notice  was 
published  in  the  Federal  Register  (52  FR 
48884]  which  described  the  program, 
established  by  Attorney  General  Edwin 
Meese  III  for  the  review  of  the  cases  of 
detained,  excludable  Mariel  Cubans  to 
determine  which  of  these  aliens  are  to 
be  repatriated  to  Cuba.  Attorney 
General  Meese  directed  that  this 
Repatriation  Review  Program,  as  well  as 
a  separate  Departmental  Parole  Review 
Program,  be  supervised  by  the  Associate 
Attorney  General.  Experience,  gained  in 
the  day-to-day  administration  of  the 
programs,  indicates  that  with  only  minor 
modifications  to  the  repatriation  review 
process  the  Department  can  save 
considerable  resources  and 
simultaneously  eliminate  potentially 
substantial  delays  in  the  release  of 
certain  detainees.  By  giving  immigration 
parole  powers  directly  to  the  Associate 
Attorney  General  and  the  repatriation 
panels,  it  is  possible  to  approve  the 
release  on  parole  of  certain  repatriation 
candidates  without  their  having  to 
undergo  a  separate  and  lengthy  parole 
review  process.  This  is  obviously  a 
tangible  benefit  to  those  detainees,  as  it 
speeds  their  release,  while  it  also 
conserves  Departmental  resources. 

Accordingly,  I  have  determined  to 
confer  parole  authority  on  the  Associate 
Attorney  General  and  the  repatriation 
panels,  as  well  as  to  allow  the  panels  to 
refer  a  repatriation  candidate  directly 
into  the  more  elaborate  parole  review 
program,  if  the  panels  are  unable  to 
determine  from  their  review  that  either 
repatriation  or  prompt  release  on  parole 
is  appropriate. 


No  change,  however,  is  being  made  in 
the  process  under  the  regulations 
respecting  the  revocation  of  parole  for 
detainees  who  are  granted  parole  by  the 
Associate  Attorney  General  or  by  a 
repatriation  panel. 

Finally,  minor  related  changes  are 
being  made  to  that  aspect  of  the 
repatriation  review  program  which  deals 
with  the  resubmission  of  cases  by  the 
Service  for  reconsideration  by  panels. 
The  Associate  Attorney  General  will 
have  the  power  to  withdraw  release 
approval  with  respect  to  any  detainee 
granted  parole,  such  as  those  whose 
conduct  while  awaiting  sponsorship 
indicates  that  parole  would  no  longer  be 
appropriate,  as  well  as  to  determine  the 
extent  of  the  procedures  that  will  apply 
during  any  such  reconsideration. 
Previously,  a  reconsideration  would 
have  required  a  complete  repetition  of 
all  the  procedures  outlined  in  the 
repatriation  program.  Experience  has 
indicated,  however,  that  there  would  be 
no  need  to  repeat  a  niunber  of  the  steps, 
such  as  those  involved  in  preliminary 
file  reviews,  which  would  needlessly 
prolong  the  alien's  detention  in  the 
United  States. 

In  keeping  with  the  original  Notice 
issued  by  Attorney  General  Meese,  I 
have  concluded  that  this  revised  Mariel 
Cuban  Repatriation  Review  Program 
should  be  effective  immediately  and 
that  it  is  not  subject  to  notice  and 
comment  rulemaking  under  the 
Administrative  Procedure  Act  because 
the  program:  (1)  Is  exempt  as  a  "foreign 
affairs  function  of  the  United  States,"  5 
U.S.C.  553(a)(1);  (2)  reflects  a  "general 
statement  of  policy,"  5  U.S.C.  553(b](A); 
(3)  constitutes  "rules  of  agency 
organization,  procedure,  or  practice,"  5 
U.S.C.  553(b)(A):  and  (4)  there  is  "good 
cause"  why  notice  and  comment  would 
be  "impracticable,  unnecessary,  or 
contrary  to  the  public  interest,"  5  U.S.C. 
553(b)(B]. 

The  following  is  the  procedural 
outline  for  the  Mariel  Cuban 
Repatriation  Review  Program. 

1.  Selection  of  Cases  for  Repatriation 

A.  Only  those  cases  will  be 
considered  where  the  alien:  (1)  Has 
received  an  administratively  final  order 
of  exclusion;  or  (2)  volunteers  to  return 
to  Cuba. 

B.  The  Enforcement  Branch  of  the 
Immigration  and  Naturalization  Service 
will  select  cases  from  among  those  on 
the  repatriation  list  based  principally  on 
criminal  activity.  The  focus  at  the  outset 
will  be  on  those  cases  where  the  alien  is 
ineligible  for  relief  or  where  the  alien  is 
voliuiteeing  to  return  to  Cuba. 


2.  Review  of  Case  Selection 

A.  The  alien  will  be  sent  notification 
by  the  Service  that  the  Govenunent 
intends  to  repatriate  him  to  Cuba.  This 
notification  will  also  include  a 
questionnaire  for  the  alien  to  return  to 
the  Service  within  30  days,  and  to  set 
forth  any  reasons  why  he  believes  he 
should  not  be  repatriated.  Notification 
to  the  alien  will  also  include  a  statement 
that  he  may  seek  the  assistance  of 
coimsel,  at  no  expenses  to  the 
Government,  in  the  preparation  of  his 
response. 

B.  Upon  receipt  of  the  alien's 
submission,  or  his  failure  to  retiun  the 
questionnaire  within  30  days,  attorneys 
with  the  Service  and  the  Ci^  Division 
will  review  the  case  and  determine 
whether  to  proceed  with  repatriation 
efforts. 

C.  The  alien  will  be  notified  if  it 
should  be  decided  that  repatriation 
efforts  will  not  be  pursued  at  this  time. 

D.  U  it  should  be  dedded  that 
repatriation  efforts  will  proceed, 
attorneys  for  the  Service  and  the  Civil 
Division  will  prepare  a  memorandum 
summarizing  the  facts  of  the  case.  The 
alien  will  then  receive  from  the 
Government  (1)  a  notice  of  intent  to 
deport  the  alien,  (2)  a  franslated  copy  of 
the  Government's  memorandum 
summarizing  the  facts  of  the  case,  and 
(3)  a  form  provided  for  the  alien  to 
respond  to  the  Government's 
memorandum,  included  in  which  will  be 
notification  to  the  alien  that  he  may 
seek  the  assistance  of  coimsel,  at  no 
expense  to  the  Government,  in  the 
preparation  of  his  response.  The  alien 
will  be  instructed  in  the  materials  that 
any  response  must  be  forwarded 
directly  to  a  Repatriation  Rview  Panel 
within  the  time  prescribed  by  the  Panel. 

E.  The  memorandiun  prepared  by  the 
Service  and  the  Civil  Division  attorneys 
will  be  forwarded  to  a  Panel  along  with 
a  copy  of  relevant  file  material. 

3.  Repatriation  Review  Panels  for 
Excludable  Mariel  Cubans 

A.  The  Associate  Attorney  General 
shall  establish  one  or  more  Repatriation 
Review  Panels  and  their  procedures  and 
shall  supervise  the  review  by  the  Panels 
of  the  cases  of  excludable  Mariel 
Cubans  selected  for  repatriation  to 
Cuba.  Each  Panel  shall  be  composed  of 
three  members,  and  shall  consist  of:  (1) 
The  Associate  Attorney  General,  or  his 
designeee;  (2]  the  Assistant  Attorney 
General  for  Civil  Rights,  or  his  designee; 
and  (3)  the  Director  of  the  Community 
Relations  Serivce,  or  his  designee.  A 
unanimous  decision  is  required  in  each 
case,  ff  one  is  not  reached,  the  case  will 


be  referred  to  a  new  panel  for  a  final 
(majority  allowed)  decision. 

B.  A  Panel  possesses  the  power  to 
approve  the  repatriation  of  an 
excludable  Mariel  Cuban  to  Cuba.  In 
any  case  in  which  the  Panel  does  not 
approve  prompt  repatriation,  the  Panel 
or  the  Associate  Attorney  General  may 
grant  parole  for  emergent  reasons  or  for 
reasons  deemed  strictly  in  the  public 
interest  or  may  refer  a  case  for  a  special 
parole  review  under  the  procedures 
outlined  in  8  CFR  212.13.  No  detainee 
shall  be  released  on  sudi  a  grant  of 
parole  until  suitable  sponsorship  or 
placement  has  been  fotmd  for  the 
detainee.  Pursuant  to  established 
regulations  in  8  CFR  Part  212,  the 
Immigration  and  Nativalization  Service 
%vill  specify  the  conditions  for  parole 
and  will  retain  the  authority  to  revoke 
parole  granted  by  a  repatriation  panel  or 
the  Associate  Attorney  General,  as 
provided  in  §§  212.12  and  212.13. 

C.  Decisions  will  be  rendered  based 
on  a  record  review.  Oral  presentations 
will  not  be  permitted,  unless  requested 
by  a  Panel  in  its  sole  discretion. 

D.  A  Panel  will  consider  only  those 
cases  that  are  presented  for  repatriation 
by  the  Service. 

E.  The  Panel  will  independently 
evaluate  the  detainee's  case  in  maldng 
its  decision  on  whether  to  approve 
repatriation. 

F.  If  a  Panel  refers  a  case  for  a  special 
parole  review  under  paragraph  B  above, 
the  case  may  be  presented  by  the 
Service  at  a  later  date  for 
reconsideration  of  repatriation.  In  the 
event  that  the  detainee  has  been  granted 
parole  by  the  Associate  Attorney 
General  or  a  repatriation  panel,  any 
such  reconsideration  of  repatriation 
shall  be  preceded  by  either  a 
withdrawal  of  parole  approval  by  the 
Associate  Attorney  General  or  his 
designee,  or,  if  actual  release  has 
occurred,  the  revocation  of  parole. 

-  Should  the  Service  submit  the  case  for 
reconsideration  of  repatriation,  the 
Associate  Attorney  General  shall 
determine  which  procedural  steps  under 
this  review  program  will  be  repeated 
prior  to  review  before  the  Panel. 

G.  ff  a  Panel  does  not  approve 
repatriation  to  Cuba,  the  decision  will 
be  issued  with  the  understanding  that 
the  case  may  be  presented  by  the 
Service  at  a  later  date  for 
reconsideration.  Should  the  Service 
submit  the  case  for  reconsideration,  all 
of  the  procedural  aspects  listed  above 
will  be  repeated. 
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H.  The  decision  to  repatriate  is  final 
and  subject  to  no  further  review. 
Dick  Thornburgii. 
Attorney  General 

Dated  December  22. 1988. 
[FR  Doc.  88-29699  Filed  12-27-88:  8:45  am] 
BILUNQ  CODE  4410-10-M 

Federal  Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Cofrectional  Facility,  Taft,  CA 

agency:  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons. 
action:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

Summary 

1.  Proposed  Action:  The  U.S. 
Department  of  Justice,  Federal  Bureau  of 
Prisons  has  determined  that  a  new 
federal  correctional  institation  with  an 
adjacent  all  original  tract  of  land 
approximately  5  miles  east  of  the  City  of 
Taft,  a  550  acre  tract  of  land  will  be 
evaluated.  The  proposal  calls  for  the 
construction  of  a  600  bed  facility  to 
house  mediimi  iimiates  and  a  150  to  300 
bed  Camp  to  house  minimum  security 
inmates. 

Approximately  80  of  the  550  acres 
would  be  used  for  road  access,  inmates 
housing,  administratibn,  programs,  and 
support  facilities. 

2.  In  the  process  of  evaluating  the 
tract  of  land,  several  aspects  will 
receive  a  detailed  examination 
including:  Utilities,  traffic  patterns,  noise 
levels,  visual  intrusion,  threatened  and 
endangered  species,  cultiiral  resources, 
and  socio-economic  imjfacts. 

3.  Alternatives:  In  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed  facility 
will  be  fully  pnd  thorou^y  examined. 

4.  Scoping  Process:  During  the 


preparation  of  the  DEIS  there  have  been 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  scoping 
meeting  will  be  held  at  a  location 
convenient  to  the  citizens  of  Taft  The 
meeting  will  be  well  publicized  and  will 
be  held  at  a  time  which  will  make  it 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend. 

In  addition,  a  nujnber  of  informal 
meetings  have  already  been  held  with 
interested  community  leaders  and 
officials. 

(It  should  be  noted  that  a  Scoping 
Meeting  was  originally  held  on  October 
28, 1987,  regarding  this  project.  The  site 
being  considered  at  that  time  was  found 
to  be  unacceptable.  The  Bureau  of 
Prisons  has  identiHed  a  new  site 
described  above  for  the  proposed 
facility.) 

5.  DEIS  Preparation:  Public  notice  will 
be  given  concerning  the  availability  of 
the  DEIS  for  public  review  and 
comment. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Patricia  Sledge,  Site 
Acquisition  Coordinator.  U.S.  Bureau  of 
Prisons,  320  First  St.  NW.,  Washington. 
DC  20534.  Telephone:  (202)  272-6534. 

Dated:  December  7. 1968. 
William  ).  Patrick, 

ChJaf.  Facilities  Development  &  (^rations. 

Federal  Bureau  of  Prisons,  Department  of 

Justice. 

(FR  Doc.  88-20849  Filed  12-27-88:  8:45  am] 

BILLING  CODE  4410-03-M 


DEPARTMENT  OF  LABOR 

Employtnent  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eiibillty  To  Apply  For 
Wort(er  Adjustment  Assistance 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act.' 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC.  this  28th  day  ot 
November  1988. 
Marvin  M.  Fodu, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PetitiorMr  (union/worken/firm) 


Location 


Date 
racaived 


Dateo( 
petition 


Petition 
Ho. 


Articles  produced 


Corp. 


AlC/Martin  (labofers) - - 

Adot>e  Resources  Corp.  (worttara) -~ 

Ahtna    Construction    &    Piimaiy    Products 

(wofiters). 
Alaska  International  Construction  Irx:.  (UAJAPPt) 

Akjetxaran  Omiing  Co.  (worlcers) 

Algona  Tut)e  Corp.  (workers) ~ 

Amber  Refining  Co.  (company) 

Amefjcan  Drilling,  Co.  (workers) 

American  Mud  Loggii^  Inc.  (compaity).- 

Anglo  Alaska  Construction  (UAJAPPI) 


AnctKirage,  AK.. 


Pittaborgti,  PA 

Copper  Centef .  AK . 


Anchorage.  AK  ... 

Pratt  KS 

Houston.  TX 

FtWortf»,TX. 

San  Antonio,  TX.. 

Odessa.  TX 

Ancttorage,  AK._ 


11/18/68 
11/18/88 
11/1S/88 

11/18/86 
11/18/88 
11/18/88 
11/16/66 
11/18/86 
11/16/88 
11/16/88 


11/7/88 
11/8/68 
11/1/68 

11/14/88 
11/8/68 
11/15/88 
11/7/88 
11/14/88 
11/10/88 
11/14/88 


21.772 
21.773 
21.774 

21,775 
21,776 
21.777 
21,778 
21,779 
21,780 
21.761 


01  and  gat. 
OH  and  gas. 
OH  and  gas. 

01  and  gas. 
ON  and  gas. 
OHandgaa. 
OHandgaa. 
OH  and  gas. 
Oil  ant)  gas. 
OHandgaa. 
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Appendix— Continued 


Petittonar  (union/worfcers/firm) 


.  (compa- 


Aqua  Environmental  Reld  Services  Corp. 

ny). 

Arapahoe  DrHHng  Co  (workers) 

Arapaho  Oil  4  Gas  (company) 1." 

Arctic  Slope/AK  General _ _.. 

Arctic  Slope  Wnght  Schuchart-Gragory  &  Cook 

(UAJAPPI). 

Arctic  Surveys  Co.  (wortters) _„ 

Arkansas  Oil  &  Gas  (wortters) 

B&B  Oil  Well  Sendee  (wortwrs) 


Baker  Hughes,  CAC  Division  (company) 

Baker  &  Taykx  Drilling  (company) 

Bamette  A  Sons,  Inc.  (workers) 

Basin  Packer  Co..  Inc.  (workers) 

Beebe  &  Beebe.  Inc.  (workers) 

Beevers  Well  Servk».  Inc.  (company) 

Bobs  Casing  Crews  (worker^ 

Boco  ol  Louistana,  Inc.  (workers) 

Borden  Energy  Resources  («»orfc(9rs).. 

Bredero  Price  (Laborers') 

Brice  Inc.  (workers) 

Bfitt  Construction  (workers) . 


Location 


Bradiord.PA. 


Farmington.  NM. 

Cartsban.  NM 

Seattle,  WA 


Broughton  Offshore  Limited,  B  (workers). 

BurMon  Oil  Co.  (company) 

C02  In  Action  (company)..., 


CRC  Mallard  Worttover  8  DrfllN^  Inc.  (workers). 

Cabot  Corp.  (company) 

Cactus  Drilling  Co.  (workers).. 

Cactus  Drilling  Co.  (workers) 

Capitan  Enterprises,  Inc.  (workers). 

Capitol  Trencher  Corp.  (workers) 

Cavenham  Energy  Resources  (OWCER). 

Charies  Bearden  Drilling  (workers) 

Chief  Drilling  Co.  Inc.  (workers) 

Classic  Construction  Sonwy  (workers) 

Cliffs  DriNing  (workers) 


Coleman  Oil  &  Gas  (company) 

Cone  Mills  Co.,  Edna  Plant  (ACTWU) 

Constnjction  &  Rigging  (workers) 

Crown  Exploration  Co.  (company) 

Dale's  Oilwell  Cementing  O}.  (con^iany). 
Damson  Oil  Co.  (company) 


DavW  Crow-Blackhird.  Co.  (wortwrs): 

Don  Graves  Well  (company)... 

DonaW  B  Murphy  Contractors,  Inc.  (laborers). .... 

Doyles  Fuel  Sennce  (workers) 

Dresser  Atlas  (wortcers) 

Dyne  Jet,  Inc.  (company) 

Dyna  Jet  Inc.  (company) . 


Eartf)  Movers  of  Fairbanks  (workers) 

El  Paso  Natural  Gas  (workers) 

Engineering  &  Production  Sennca.  Inc.  (workars)... 

Enron  Oil  A  Gas  (workers) ; 

Enron  Oil  A  Gas  (workers).. 


Ar«chorage.  AK 

Fairbanks.  AK 

B  Dorado.  AR 

Haidet>erg.  MS 

Oklahoma  City.  OK. 

AmariOo,  TX 

B  Dorado.  AR 

Odessa.  TX 

B  Dorado.  AR_„ 
Louann,  AR.. 
Odessa.  TX-. 
Latayette,  LA_ 
Geismar,  LA_ 

Seattle.  WA 

Fairbanks.  AK. 
Kg  Lake.  TX._ 
L^ayette.  LA- 

Nawlon,ll 

Anwillo,TX... 
Lubbock.  TX_ 
AmwfNo.TX._ 
TX 


TX. 
Ode8sa,TX. 
TX. 


WinnfieM,LA 

Wichita  Fans,  TX. 

Hoisington.  KS 

Anchorage.  AK._ 

Houeton.TX 

Farmington,  NM  „ 

Reidsvdie.  NC 

Anchorage.  AK 

Abilene.  TX 

Morgan  City.  LA  _. 

Hoijelon.TX 

Sticeveport,LA. 
Booker.  TX. 


Federal  Way.  AK. 

Kenai,  AK 

Mt  Vernon,  n 

Gilletle.WY. 


Exeter  Drilling  Northern.  Inc.  (wortiers) . 

Expto.  Inc.  (company) 

Exploration  Co.  (cornpany) 


Expfcxatton  Co.  (The)  (company) 

Fairbanks  Lumber  Supply  (wortters)  -.- 

Fargo  Tradirtg  Co.  (company) 

riberflex  Products.  LTD  (workers) 

Fleetwood  Petroleom  Ltd.  (wortcers) 

Four  States  Casing  (workers). 


Frontier  Rock  &  Sand.  Inc.  (UAJAPPI).. 
Pullman  Co.  (UAJAPPI) . 


GAG  Toog  Rental  Oil  Co.  (wortiers) 

GaNoway  DriUing,  Co.  (workers) 

Geophysics  lntematk>nal  Corp.  (workers). 

Gillespie  Well  Service  Inc.  (wortcera) 

Gillespie  Well  Sen/ice  Inc.  (workers) 

GoWen  SenHces,  Inc.  (wortters) 

Goliad  Operating  Ca  (company).. 


Grand  Teton  Contracting  Co.,  Inc.  ^workera) 

Grean  Constnictton,  Co.  (worttera)— 

Gnjy  Companies  (The)  (wortters) 

HAB  Surveyora  (wortcers) 

HC  Price  Constnjction  Co.  (wortcera). 

HF  Hatcher  A  Son  (wortcara)... 

HAN  Oi  Wan  Cementing  Co..  Inc.  (wortcara). 


Grand  Junction,  CO... 

FairtMnks,  AK 

B  Paso.  TX 

Famnington.  NM 

Houston.  TX 

Denver,  CO. 
Denver.  CO. 


B  Dorado.  AR 

New  Ortaana.  LA.- 
San  Antonio.  TX.._ 

Fairbanks,  AK 

Corpus  Christi,  TX. 

Big  Spring.  TX 

BeHevue.  WA 

Farmington.  NM 

Anchorage.  AK 

Portland,  OR 

Denver  City, 
Wakeeney.  KS. 

DaBas.TX 

Mangolia.AR. 
SpringhW,  LA_ 
Victoria.  TX_. 
Stafford.  TX- 


BeattyvJOe.  KY_ 
Anchorage.  AK- 

lwlng.TX 

Anchorage.  AK - 
Anchorage.  AK- 
Smackover.  AR . 
B  Dorado.  AR. 


Date 
raoaived 


11/18/88 

11/18/68 
11/18/88 
11/18/88 
11/18/88 

11/18/88 

11/18/86 

11/18/88 

11/18/88 

11/18/68 

11/18/88 

11/18/88 

11/18/68 

11/16/88 

11/18/88 

11/18/88 

11/18/88 

11/18/68 

11/18/88 

11/18/88 

11/16/68 

11/18/68 

11/18/88 

11/18/86 

11/18/66 

11/18/88 

11/18/88 

11/18/68 

11/18/68 

11/18/88 

11/18/86 

11/16/88 

11/18/88 

11/18/88 

11/18/68 

11/18/88 

11/18/88 

11/18/88 

11/18/68 

11/18/88 

11/18/88 

11/18/68 

11/18/88 

11/18/86 

11/16/68 

11/18/86 

11/18/68 

11/18/68 

11/18/88 

11/18/68 

11/18/88 

11/18/68 

11/18/88 

11/18/68 

11/18/88 

11/18/66 

11/18/68 

11/18/88 

11/18/88 

11/16/68 

11/18/88 

11/16/68 

11/18/68 

11/18/88 

11/18/88 

11/16/66 

11/18/66 

11/16/68 

11/16/88 

11/18/88 

11/18/88 

11/18/68 

11/16/88 

11/18/88 

11/16/68 

11/18/88 

11/18/88 


Daleof 


11/8/86 

11/7/88 

10/5/88 

11/1/88 

11/14/88 

11/1/68 
11/14/88 
11/10/88 
10/27/88 
10/27/88 
11/B/88 
11/14/88 
11/11/88 
11/5/88 
10/14/88 
11/4/88 
10/4/86 
11/7/88 
11/1/68 
11/7/88 
11/8/88 
11/1/88 
10/27/88 
11/0/88 
11/6/88 
11/3/88 
11/9/88 
11/14/88 
11/14/88 
11/10/88 
10/28/68 
11/0/88 
11/1/88 
11/13/88 
11/15/88 
11/4/68 
11/1/88 
11/9/88 
9/27/88 
11/1/88 
11/16/88 
10/4/88 
11/7/88 
11/1/88 
11/9/88 
11/9/68 
11/9/88 
11/1/88 
9/14/88 
11/14/88 
11/10/88 
11/10/88 
10/31/68 
11/3/88 
11/7/88 
11/14/88 
11/17/88 
11/1/88 
11/10/88 
11/14/88 
11/17/88 
11/14/88 
11/14/88 
11/14/88 
8/23/88 
11/17/88 
11/9/88 
11/9/88 
11/16/88 
11/12/88 
10/30/68 
11/1/88 
11/17/68 
1/1/88 
10/25/88 
11/17/88 
11/15/68 


Pottlion 

No. 


21,782 

21,783 
21,784 
21,785 
21,786 

21,787 

21,788 

21.789 

21,790 

21,791 

21,792 

21,793 

21.794 

21.795 

21.796 

21,797 

21,798 

21,799 

21,800 

21,801 

21,802 

21.803 

21,804 

21.805 

21.806 

21,807 

21,808 

21.809 

21.810 

21,811 

21,812 

21,813 

21.814 

21,815 

21316 

21.817 

21,818 

21,819 

21.820 

21,821 

21,822 

21.823 

21,824 

21325 

21.826 

21.827 

21.828 

21,829 

21.830 

21,831 

21.632 

21.833 

21,834 

21,835 

21.836 

21,837 

21338 

21,839 

21,840 

21341 

21.842 

21343 

21.644 

21.845 

21,846 

21,647 

21348 

21,649 

21.850 

21,851 

21,652 

21,853 

21354 

21355 

21.856 

21357 

21,858 


Articies  produced 


OHandgaa. 

CM  and  gas. 
OHandgaa. 
OHwidgaa. 
Oil  and  gas. 

OHandgaa. 

Oil  and  gas. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OH  arxlgaa. 

OH  widgaa. 

OHandgaa. 

OiandgM. 

OHandgaa. 

OHandgaa. 

OHandgaa 

OHandgaa^ 

OHandgaa. 

OHaodgas. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

OHMdgaa. 

OHandgaa. 

OHandgaa. 

OHandgaa 

OHa     . 

OHand( 

Tart      _  , 

OHwdgaa. 

OHandgaa. 

OH  and  gas. 

OH  and  gas. 

OHandgaa. 

OHandgaa. 

OHandgaa. 

01  and  gas. 

OH  and  gas. 

OHandgaa. 

OHandgaa. 

01  and  gas. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OlMdgaa. 
OHandgaa. 
OHandgak. 
ONwidgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHandgaa. 
OHwidgaa. 
OHandgaa. 
OHandgaa. 
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Appendix — Continued 


Petitionar  (unton/wrarkers/lirm) 


Haddad  &  Brook*,  mc.  (wwfkef*) 

Hadson  Petroleum  Cofp.  (workers) 

HaskeN  Corp.  (UAJAPP1) 

Hatch  Wireline  Service,  IrK.  (workers) 

Helmencti  &  Payne  International  Orilkng  (workers) . 

Hoffman  Construction  Co.  o(  Alaska  (workers) 

Holmes  4  Narver  Services  Inc.  (workers) 

Hooks  Bros.  Oil  Co.  (workers) 

Hooks  Well  Service  (workers) 

Hooks  Tank  Truck  Services  (workers) 

Hooks  WeMing  ft  Roustabout  (workers) 

Houston  Contracting  (UAJAPPI) 

Hudgeons  Oil  Co.  (workers) 

Hustlers  Irtc.  (workers).. 

Huttmance  Drilling  Ca  (company) 

Hydril  Co.  (company) _ 

I.e.  Gas  Amcana,  Inc.  (workers) 

Intercontinental  Energy  Corp.  (lEC) 

International  Oil  ft  Gas  Coip.  (workers). 

J.B.  Mactianical  (UAJAPPI) 

J-CB  Operating  Co.  (workers) 

J.  David  ReyrwMs  Co.  (company) 

John  Ruggles  ft  Co.  (company) 

JohnaorvBrisfc,  Inc.  (workers) . 
Johnston  OM  Production  (ovorkert).. 
Kimco  Inc.  (workers) . 
KodMk  Oil  Field  (workers). 
Koneb  Service,  Inc.  (workers)..- 
Kuster  Co.  (company).. 


LHD  ft  Associates  (workers) — 

Litwin  Corp.  (The)  (workers) ~ 

Ixco  Hills  Pump  Service  ft  Supply,  Inc 

Lowery  Oil  Co.  (company) 

Lynden  Transport.  Inc.  (worker;^ 

MacParlarte  Co.  (workers) 

Magnolia  Tnjckirtg  Co.  (workers) 

Mammoth  of  Alaska  (workers) 
Mandarin  Oil  ft  Gas  Co.  (comipany).. 
Marietta  Royalty  Co.,  Inc.  (company) 

Marietta  Royalty  Co.,  inc.  (workers) 

Marshall  Oil  Corp.  (workers) 

Maxwell  Herring  Dnllmg  Corp.  (workers) 

McDermett  Marine  Construction  (company) 

MkMand  South  West  Division  (workers) 

Missouri  Typewriter  Exchai^ge  Inc.  (wortters) 

Moore  A  Munger  Energy/Chapman  Energy  (work 
ers). 

Morrison  Knudsen  (UAJAPPI) 

Morrison  Knudsen  Co.  (workers) - 

Mukluk  Freight  Ur)es  Inc.  (workers) 

Murphy  ON  USA.  Inc  (company) 

Natkin/Ahtna  (UAJAPPI) 

Ned  R.  Prtoe  OH  Co.  (company). 

Niel  F.  Lampson  (workers) 

Noble  OrWirig  Corp.  (workers) 

Noble  Drilling  Corp  (workers) 

Nobors  Alaska  Drilling  (workers) 

Norse  WeM  Sendee  (company) 

Northland  Maintenance  Co.  (workers) 

Nowsco  Services  (workers) 

Ocean  OrWng  Co.  (company) _ 

OiHieW  Testors  ft  Equipment 

Olympic/Shee  Ventures  (workers) 

P.M.B.  Operators  inc.  (workers) 

Pelham  Manne  Inc.  (workers) 

Perry  Gas  Processors  (workers) : 

Petco  Fishing  ft  Rental  (workers) 

Petromark  Resources  Co.  (company) „. 

Phillips  Petroleum/Tioga  Gas  Plant  (workers) 

Pool  Co.  (workers) 

Pool  Offshore  (workers) -...» » — . — 

Pride  ft  Suther  (UAJAPPI) _ 

Producers  OH  Co.  (company) 

Pnidenlial  Ol  ft  Gas  (workers) 

Quaker  State  Corp..  Production  Division  (company) 

Ouantoo  ON  ft  Gm,  Inc.  (workers) 

Ouarle*  DriHIng  Corp  (workers) 
Quartea  OrWing  Corp.  (workers) 
Quartes  OrHing  Corp.  (workers) 


LocalK)n 


Washington.  PA„..... 
Oklahoma  City,  OK. 

BeHingham,  WA 

Sterkngton,  LA 

Tutsa.OK. 


Portland.  OR _ 

Anchorage,  OK... 

Stinnett.  TX 

Stinnett  TX 

Stinnett  TX 

Stinnett  TX 

Anctiorage.  AK 
ElOoradaAR..- 
Anchorage.  AK..„ 
Houaton.TX 
Houston,  TX 

Tulsa.  OK 

Three  Rivers,  TX 

Houston,  TX 

Lynnwrood,  WA.- 
Shreveport  LA ... 

Camden,  AR 

Montgomery,  TX. 

Nome.  AK 

El  Dorado,  AR  — 

Kenai.  AK __.. 

Anchorage.  AK 

Amite,  LA „.. 

Brousiard,  LA 

Anchorage,  AK 

Kenai,  AK _ 

Artesia,  NM...„ 

El  Dorado,  AR 

Seattle,  WA — 

El  Dorado,  AR 

Magnolia  AR 

Anchorage,  AK 

Oallas,TX. 

SlWwatar,  OK 

Marietta  OH — 

Oklahoma  City,  OK 

Tylw.  TX 

Morgan  City,  LA..... 

Midland.  TX 
Went2ville.  MO  ...... 

Smacfcover,  AR  ...„. 

FairtMnks,  AK 

Artchorage,  AK — 

Seattle,  WA..„ 

El  Dorado,  AR 

Anchoraga,  AK 

Smackover,  AR ..._, 

Kannowick.  WA 

New  Orleans.  IA». 

Tulsa,  OK 

Arfchorage,  AK  — 
Havra,  MT. 
Anctwrage,  AK. 


received 


Farmington,  NY .... 
New  Orieans,  LA.. 
Morgan  City,  LA ... 

Denver,  CO 

Erath,  LA...« 
HoumaLA.. 
Odessa  TX.. 
Corpus  Chrisd.  TX... 

Tulsa  OK.- ~ 

Tioga  ND.. 
Houston,  TX- 
Han^.tA.-. 
Seattle,  WA... 

Tulsa,  OK 

Houston,  TX.. 

TttusviNe,  Fl 

El  Dorado.  AR. 

Tulsa  OK 

Wheatland.  OK.. 
BeHeChasse.  LA. 


3 


11/18/BS 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/16/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 

11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 


remon 
No. 


10/27/88 

11/15/88 

11/14/88 

11/5/88 

11/16/88 

11/1/88 

11/14/88 

11/15/88 

11/15/88 

11/15/88 

11/15/88 

11/14/88 

11/15/88 

11/1/88 

11/14/88 

11/13/88 

11/15/88 

11/9/88 

11/3/88 

11/14/88 

11/14/88 

11/4/88 

11/17/88 

11/1/88 

11/10/88 

11/1/88 

11/1/88 

11/14/88 

11/14/88 

11/1/88 

11/1/88 

11/5/88 

11/10/88 

11/1/88 

11/14/88 

11/15/88 

11/1/88 

10/22/88 

11/10/88 

11/10/88 

11/16/88 

11/14/88 

11/7/88 

11/5/88 

11/7/88 

11/14/88 

11/14/88 

11/1/88 

11/1/88 

11/14/88 

11/14/88 

11/3/88 

11/1/88 

11/2/86 

11/16/88 

10/22/88 

11/4/88 

11/1/88 

11/1/88 

11/7/88 

11/15/88 

11/14/88 

11/17/88 

11/18/88 

11/14/88 

11/14/88 

11/8/88 

10/17/88 

11/16/88 

11/15/88 

11/14/68 

11/17/88 

10/21/88 

11/8/86 

11/15/86 

11/17/88 

11/17/88 

11/17/88 


Aitides  produced 


21.859 

21,860 

21,861 

21,862 

21,863 

21.864 

21.866 

21.866 

21.867 

21,868 

21.869 

21,870 

21,671 

21,872 

21,873 

21,874 

21,875 

21,876 

21,877 

21,878 

21.879 

21.860 

21.881 

21.882 

21,863 

21,864 

21,885 

21,886 

21,887 

21,866 

21.889 

21.890 

21,891 

21,892 

21.893 

21,894 

21.895 

21.896 

21.897 

21.898 

21,899 

21,900 

21.901 

21.902 

21.903 

21.904 

21,905 
21.906 
21,907 
21,906 
21,909 
21,910 
21,911 
21.912 
21.913 
21,914 
21,915 
21,916 
21,917 
21,918 
21,919 
21,920 
21,921 
21.922 
21.923 
21,924 
21.925 
21.926 
21,927 
21.928 
21,929 
21,930 
21,931 
21,932 
21.933 
21,934 
21,935 
21,936 


Oil  and  gas. 

Oil  and  gas. 

ONandgaa 

OMandgaa 

OM  and  gas. 

OH  and  gas. 

OH  and  gas. 

OH  and  gas. 

OM  and  gas. 

OMandgas. 

Oil  and  gas. 

Oil  and  gas. 

Oil  and  gas. 

Oil  and  gas. 

Oil  and  gaa 

Oil  and  gas. 

OH  and  gas. 

Uranium. 

OH  and  gas. 

OH  and  gas. 

OHandgaa 

Oil  and  gas. 

Oil  afKlgas. 

Oil  and  gas. 

OHandgaa 

OHandgaa 

OH  andgaa 

OHandgaa. 

OHandgaa 

OH  andgaa 

OHandgaa 

Oil  andgaa 

OHandgaa 

OHandgaa 

OHandgaa 

OH  andgaa 

OHandgaa 

OHandgaa 

OHandgaa 

Oil  andgaa 

OHandgaa 

OHandgaa 

OH  andgaa 

OHandgaa 

Typewriters  and  caknilators. 

OHandgaa 

OHandgaa 
OHandgaa. 
OH  and  gas. 
OH  andgaa 
OHandgaa 
OHandgaa 
OHandgaa 
OHandgaa 
OHandgaa 
OHandgaa. 
OHandgaa. 
OH  and  gas. 
OH  andgaa 
OH  and  gas. 
OHandgaa. 
OH  andgaa. 
OHandgaa 
OHandgaa 
OHandgaa 
OHandgaa 
OHandgaa. 
OHandgaa 
OHandgaa 
OHandgaa 
OHandgaa 
OH  andgaa. 
OHandgaa 
OHandgaa 
OH  and  gas. 
OH  and  gas. 
OHandgaa 
OHandgaa 
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Appendix — (Continued 


Pettkjner  (uniofi/wort<ors/firm) 


RPI  Toxaa  Inc.  (wori^ers) „ 

RPI.  Inc.  (workers) 

R  W  Brasseux  ft  Associates  (workers)... 

Range  OH  Co.,  Inc.  (wortsers) 

Range  Dniling  Co.,  (wort<ers) _ 

Red  Oak  Expkjratfcjn,  Inc.  (woriiers) 

Reliance  We«  Service  (workers) 

Renfro  Fishing  Service  (workers) 

Retamco  Operating,  Inc.  (workers) 

RoH'n  Alaska  Inc.  (wortiers) 

Rosamond  Drilling  (company) 

S.W.  Jack  Dniling  Co.  (woriiers) „.. 

Santa  Ana  Corp.  (company) _ 

Schlomberger  WeH  Servtees  (workers).... 
Schlumberger  Well  Servk»s  (workers).... 
Schkjmberger  Well  Sewk»8  (wortters).... 

Scientifk:  Drilling  (workers) 

Sealand  Freight  Services  (workers) 

Seiscom  Delta  Unitod  (workers) _.. 

Shaughnessy  Co,  Inc.  (woriiers) _. 

Shuler  Dniling  Co.,  Inc.  (company) 

Silverridge  Corp.  (workers) 

SHverridge  Corp.  (workers) 

Slana  Surveys  Inc.  (workers) 

Sohk)  Construction  Co.  (workers) 

Sourdough  Freight  Lines  (workers) 

Southwest  Energy  Corp.  (woriiers) . 


Southwestern  Energy  Production  Co.  (workers) 
Southwestern  Energy  Production  Co.  (workers) 
Soulhwesfom  Energy  Productwo  Co.  (workers) 

Sumntit  Equipment  Co.  (woriiers) „ 

Starxx)  lr>8ulat>on  Sefvk»8  (workers) 

Standard  Alaska  Product  Co.  (wori<ers) 

Stone  Petroleum  Corp.  (workers) „... 

Spencer  Steam  ft  Well  Servfce  (wort<ers) 

State  GeophyskMl  Corp.  (woriiers) „.... 

Stream  Energy,  Inc.  (workers) 

Sun  Exploration  Co.  (woriiers). _ „ „. 

Sundance  Expkxation  (woriiers) „ 

Superior  Pkimbiog  ft  Heating  (UAJAPPI) 

T.O.T.  DriNing  Corp.  (wortcers) 

Teieco  OHfieid  Servicea  Inc  (company) 

Teria  Resources,  Inc.  (workers) : 

Texas  Eastern  (3orp.  (woriiers) 

Texas  Energies,  Inc.  (workers) 

Texas  OH  ft  Gas  Corp.  (woriiers) „... 

Texas  Universal  Petroleum  Co 

Tooke  Inlemattonal  (woriiers) 

Torch  Operating  Co.  (woriiers) 

Transok,  Inc.  (woriiers) 

Tri-Servtoe  Diilling,  Co.  (woriiers) 

Tri  State  OH  Tods,  Inc.  (woriiers) „ 

Tri  State  OH  Tools,  Inc.  (woriiers) 

Undenwood  OH  Well  Service  Inc.  (woriiers) 

Valdez  SwveyIng  Inc.  (woiKers) 

Van  Drill  Inc.  (woriiers) 

Venango  Drilling  (workers) „ 

Vertex  (workers) 

Webb  Bros.  Well  Servk»  Inc.  (woriiers) 

Weisor-Brown  Oil  Co.  (woriiers) 

Western  Drilling  Co.  (woriiers) 

Western  Kansas  Drilling  (workers) „ 

Western  Oceanic,  Inc.  (workers) 

WHIIam  E.  Goodwin  (company) 


Wintorshall  OH  ft  Gas  Corp.  (woriiers).. 

WoW  DrilHng  Inc.  (woriiers) 

Wolf  Energy  (workers) 

Worid  Producers,  Inc.  (woriiers) 

Wright  Drilling  Co.  (woriiers) 

Yates  Petroleum  Corp.  (woriiers) 


Locat-on 


Austin,  TX 

Bouldor,  CO 

Erath,  LA 

Wfchita,  KS 

Wtehila,  K3 _ 

Duncanviite,  TX 

Magnolia,  AS 

Casper.  WY 

San  Anlonto,  TX 

Anchorage.  AK 

Houston,  TX 

Indiana  PA  ...„ 

Lafayette,  LA 

Brouseard,  LA 

Lafayette,  LA 

Magnolia  AR „ 

Houston,  TX 

Anchorage,  AK 

Houston,  TX 

Seattle,  WA 

El  Dorado,  AR 

Van  Bu-ren,  /^R 

Van  Buren,  AR 

Anclwrage,  AK 

Anchorage,  AK 

FairtMnks.  AK 

Tutea,  OX 

Denver,  CO 

Oklahoma  City.  OK 

Fayetteville,  AR...„ 

Anchorage,  AK 

Roosevelt,  UT 

Anchorage,  AK 

Lafayette,  LA. „ 

Stinnett,  TX 

Wfchita  Falte,  KS 

Oklahonta  City,  OK  ...... 

Longview,  TX 

AmariNo,  TX 

Anchorage,  AK-....„ 

Odessa,  TX 

Meridon,  CT ..... 

Gillette,  WY.. 

Houston,  TX 

Wtohfta.  KS 

Denver.  CO „. 

MidlarKf.  TX.. 
MMland.  TX.. 


Oklahoma  City.  OK. 

Tulsa.  OK , 

MkHand.  TX.... 

Bossier  City.  LA. 

Lafayette,  LA 

Monroe,  LA 

Valkez,  AK 

Oklahoma  City,  OK.. 

OH  City  PA 

Falrtjanka  AK..... 

El  Dorado,  AR 

Magnolia,  AR  .„ 

Wflliston,  NO 

Hays,  KS 

Houston,  TX „.... 

Oil  City,  PA 

Englewood,  CO 

Casper,  WY „.. 

Midland,  TX 

Dallas.  TX...". 

Hanriman,  TN 

Artesia,  NM 


Date 
received 


[FR  Doc.  88-29781  Filed  12-27-68;  8:45  am) 
MtUNO  COW  4S10-3IMI 


11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/86 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/16/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/86 

11/18/88 

11/18/96 

11/18/88 

11/18/88 

11/18/86 

11/18/88 

11/18/88 

11/18/86 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/16/86 

11/18/88 

11/18/88 

11/18/88 

11/16/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/86 

11/18/88 

11/18/88 

11/18/88 

11/18/68 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/881 

11/18/86 

11/18/88 

11/18/88 

11/16/88 

11/18/88 

11/18/68 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/86 


Dale  Of 
petilioft 


11/1/86 

11/1/88 

11/17/68 

11/7/88 

11/7/88 

11/17/88 

11/15/88 

10/14/88 

11/15/86 

11/8/86 

11/1/88 

11/10/88 

11/7/86 

11/5/88 

11/5/68 

11/10/88 

11/16/86 

11/1/88 

11/16/88 

11/1/88 

11/4/88 

11/15/88 

11/15/88 

11/1/88 

11/1/88 

1U1/88 

10/31/88 

10/23/88 

10/23/88 

10/23/88 

11/1/88 

10/17/88 

11/15/66 


11/15/88 
11/10/88 
11/16/88 
11/14/88 
10/27/88 
11/14/88 
10/13/88 
11/15/88 
11/15/86 
11/11/88 
11/17/88 

11/6/88 
11/17/88 
11/17/88 

11/7/86 
11/15/88 
11/15/88 
11/10/88 
11/10/88 
11/14/86 

11/1/88 
11/10/68 

11/9/88 

11/1/88 
11/15/88 
11/15/88 


10/31/88 
11/15/88 
11/12/88 

11/8/88 
10/28/88 
11/10/86 
11/15/88 

11/1/88 
11/17/86 


Petition 
No. 


21,937 

21,938 

21,939 

21,940 

21.941 

21,942 

21.943 

21.944 

21,945 

21,946 

21,947 

21,946 

21.949 

21.950 

21,951 

21,952 

21,953 

21.954 

21,955 

21,956 

21.957 

21.958 

21.959 

21.960 

21.961 

21.962 

21.963 

21.964 

21.965 

21.986 

21.967 

21,968 

21.989 

21.970 

21.971 

21,972 

21,973 

21,974 

21,975 

21,976 

21,977 

21,978 

21,979 

21,960 

21,981 

21,962 

21.963 

21.984 

21.965 

21,986 

21,967 

21,968 

21.989 

21.990 

21.991 

21.992 

21,993 

21.994 

21,995 

21.996 

21.997 

21.998 

21.999 

22,000 

22.001 

22.002 

22.003 

22.tX)4 

22,005 

22,006 


Articies  produced 


OH  and  gas. 
OH  and  gaa 
OH  and  gas. 
Oil  and  gas. 
OH  and  gas. 
OH  and  gas. 
OH  ar^d  gas. 
OH  and  ga^ 
Oil  arte)  gas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
Oil  and  gas. 
O*  and  gaa 
Oil  and  gas. 
OH  andgaa 
OHandgaa 
OH  ar)dgaa 
OH  ar>dga8. 
OH  and  gaa 
0(1  and  gas. 
OH  and  gas. 
OH  and  g.3s. 
(Xand  gas. 
OH  and  gaa 
OHandgaa 
OH  and  gas. 
OH  and  gas. 
Oil  and' gas. 
OH  arfdgas. 
Oil  and  gaa 
OHandgaa 
OHandgaa 
OH  and  gas. 
Oil  and  gas. 
OHandgaa 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
Oil  and  gas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
Oil  and  gas. 
OHandgaa. 
OH  and  gas. 
OH  andgaa 
Oil  and  gas. 
OH  and  gas. 
OHar)dgas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
OH  arxl  gas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
OH  and  gds. 
ON  and  gas. 
Ol  and  gas 
OH  and  g«s. 
OHandgaa. 
OH  and  gas. 
OH  and  gas. 
OH  and  gas. 
OHandgaa 
OHandgaa 


V  w  H'ft 


liWrt- 
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[TA-W-19.758  Houston,  Texas;  TA-W- 
19,758A  WIcMta.  Kansas) 

BHP  Petroleum  (Americas),  Inc. 
Headquarters  Staff;  Amended 
Certification  Regarding  EligilMity  To 
Apply  for  Worker  Ai^ustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Bflsibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
21, 1987  applicable  to  ail  workers  of  the 
Headquarters  Staff  of  BHP  Petroleum 
(.\n)erica8),  Incorporated,  Houston, 
Texas. 

A  petitioner  claimed  that  the  former 
location  of  the  Headquarters  Staft  was 
in  Wichita,  Kansas.  Based  on  new 
information  from  the  company,  the 
Headquarters  Staff  was  moved  in  the 
fourth  quarter  of  1988  from  Wichita  to 
Houston,  Texas — ^the  headquarters 
location  at  the  time  of  petition  submittal. 
The  petition  was  filed  on  behalf  of  250 
headquarters  office  workers  laid  off  in 
May,  1988.  The  intent  of  the  certification 
is  to  cover  all  headquarters  staff 
personnel  at  both  headquarters 
locations.  The  notice,  therefore  is 
emended  by  including  the  former 
headquarters  location  in  Wichita, 
Kansas. 

The  amended  notice  applicable  to 
TA-W-19,758  is  hereby  issued  as 
follows: 

All  workers  of  the  Headquarter*  Staff  of 
BHP  Petroleum  (Americas),  Incorporated, 
Wichita,  Kansas  and  Houston,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  10, 1986  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  12th  day  of 
November,  1988. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  UIS. 
{FR  Doc.  88-29788  Filed  12-27-88;  8:45  am] 
BILLMO  COOe  4S10-30-II 


(TA-W-15,410  Bristol,  TN;  TA-W-1S,422 
Mountain  City,  TN] 

Burlington  industrtec  Textured  Woven 
Division;  Negative  Determinations  on 
Remand 

Pursuant  to  the  U.S.  Court  of 
International  Trade  remand  dated 
October  26, 1988  in  Grace  Smith  et  al,  v. 
Secretary  of  Labor  (USCIT  85-06-00745) 
the  Department  is  recommending  that  a 
negative  determination  on  remand  be 
issued. 

The  Court  remanded  the  case  because 
of  the  partial  customer  survey 
conducted  by  the  Department  and  not 


obtaining  responses  for  the  top  two 
customers  experiencing  the  greatest 
sales  decline  from  the  Textured  Woven 
Division. 

The  Mountain  City  and  Bristol  plants 
are  but  two  of  several  Burlington  plants 
which  produced  polyester  woven  fabric 
in  the  period  1982  to  1984.  The 
Department  was  of  the  opinion  that  it 
had  conducted  a  fair  and  adequate 
investigation  given  (1)  the  findings  that 
sales  and  production  increased  in  1983 
compared  to  1982  at  both  Mountain  City 
and  Bristol  (2)  the  Department's  survey 
of  Burlington's  customers  8hov>nng  no 
Increased  reliance  on  imports  or 
polyester  woven  fabric  and  (3)  other 
investigation  findings  showring  that  lost 
production  will  be  consolidated  with 
other  corporate  plants. 

On  reconsideration,  the  Department 
supplemented  the  record  by 
disaggregating  the  U.S.  import  table  on 
All  Finished  Fabric  for  the  first  three 
months  of  1984  and  considered  only 
Polyester  Woven  Fabric  for  the  first  nine 
months  of  1964  as  being  more  germane 
to  the  production  ai  the  subject  plants. 
This  new  finding  showed  that  U.S. 
aggregate  imports  of  polyester  woven 
fabric  declined  in  the  first  nine  months 
of  1984  compared  to  1983.  In  any  event, 
the  responses  to  the  Department's 
survey,  though  partial,  showed  that  none 
of  the  customers  increased  their  reliance 
on  polyester  woven  fabric  during  the 
period  surveyed. 

On  remand  the  Department  obtained 
information  from  the  remaining 
customers  who  never  responded  to  the 
Depeulment's  survey  in  October  1984. 
Although  over  four  years  have  elapsed 
since  the  first  survey,  the  Department 
was  successful  in  obtaining  responses 
from  five  of  the  seven  who  previously 
did  not  respond,  including  ^e  two  top 
decliners.  These  responses  showed  that 
none  of  the  five  imported  polyester 
woven  fabric. 

CoDclusioD 

After  reconsideration,  I  reaffirm  the 
orignial  denial  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  at  the 
Textured  Woven  Division  of  Burlington 
Industries,  Bristol.  Tennessee  and 
Mountain  City,  Tennessee. 

Signed  at  Washington.  DC  this  December 
14,  ig8& 
Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 

Actuarial  Services.  UIS. 

(PR  Doc.  88-29789  Filed  12-27-88;  8:45  amj 

BIL'JKG  COOE  4S10-30-M 


[TA-W-21.4291 

Guadalupe  OH  and  Gas  Co.,  Victoria, 
TX;  Termination  of  Investigation 

Pursuant  to  section  211  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  24, 1988  in  response 
to  a  worker  petition  received  on  October 
24, 1988  which  was  filed  on  behalf  of 
woricers  at  Guadalupe  Oil  and  Gas 
Company,  located  at  Victoria,  Texas. 

Layoffs  at  the  subject  firai  occiured  in 
the  middle  of  1986;  the  company 
terminated  operations  on  July  31, 1986. 
All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  ISth  day  of 
December  1988. 
ManriD  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc,  88-29782  Filed  12-27-88;  8:45  am] 

BILLINQ  CODE  MtO-SO-M 


[TA-W-21,521I 

LTV  Steel  Tubular  Products  Co., 
CampbaU  Wortcs,  Youngstown,  OH; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  in  response  to  a  worker  petition 
which  was  received  on  October  31, 1988 
and  filed  on  behalf  of  workers  at  the 
Campbell  Works  of  LTV  Steel  Tubular 
Products  Company,  Youngstown,  Ohio. 

All  production  operations  at  the 
Campbell  Works  were  idled  in  mid-1986 
and  all  production  workers  were 
released  prior  to  the  earliest  possible 
impact  date.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  this  8th  day  of 
December  198a 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  88-29783  Filed  12-27-88;  8:45  am] 

BILLING  CODE  4S10-30-M 
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[TA-W-21,445) 

Loffland  Brothers  Co.,  New  Braunf els, 
TX;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
which  was  filed  on  October  24, 1988  on 
behalf  of  workers  at  Loffland  Brothers 
Company,  New  Braunfels.  TX. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  currently 
in  effect  (TA-W-21,366;  TA-W- 
21,3e6A-M).  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  15th  day  of 
December.  1988. 

Marvin  M.  Fodcs, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  88-29784  Filed  12-27-88;  8:45  amJ 

BttUNQ  COOE  461»-30-« 


[TA-W-21.31S} 

TransAmerican  Natural  Gas  Corp.; 
Laredo,  TX;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  11, 1988  in  response 
to  a -worker  petition  received  on  October 
11. 1988  which  was  filed  on  behalf  of 
workers  at  TransAmerican  Natural  Gas 
Cwporation.  Laredo,  TX. 

The  retroactive  provision  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
recently  recommended  for  the  same 
group  of  workers  at  TransAmerican 
Natural  Gas  Corporation,  Laredo,  TX,  on 
November  25, 1988  (TA-W-21,241).  No 
new  information  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  5th  day  of 
December  1988. 

Man-in  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  88-29785  Filed  12-27-88;  8:45  am] 

BHJJNG  COOE  4S10-30-M 


NATIONAL  ECONOMIC  COMMISSION 

Meetings 

AQENCY:  National  Economic 
Commission. 

ACTION:  Cancellation  of  public  meetings 
on  January  4  and  5. 

summary:  The  National  Economic 
Commission  meetings  scheduled  for 
January  4  and  5, 1989  have  been 
cancelled.  The  agenda  topics  for  those 
meetings:  Economic  assumptions, 
review  of  budget  options,  alternative 
baselines  and  treatment  of  social 
security  will  be  taken  up  at  subsequent 
meetings,  including  the  meetings 
scheduled  for  January  10  and  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Hildreth  at  703-425-8986  or  202-789- 
1993,  National  Economic  Commission, 
734  Jackson  Place  NW..  Washington,  DC 
20503. 

SSUPPLEMENTARY  INFORMATION:  See 

Federal  Register,  Volume  53,  No.  80, 

Tuesday,  April  28, 1988,  Page  14871. 

Draw  Lewis, 

Co-Chairman. 

Robert  S.  Strauss, 

Co-Chairman. 

[FR  Doc.  88-29837  Filed  12-27-88;  3:45  am) 

BlUJNa  CODE  M2S-4S-N 


NATIONAL  SCIENCE  FOUNDATION 

Materials  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming,  (202)  357-8520. 

OMB  Desk  Officer  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place,  Room 
3208,  NEOB,  Washington,  DC  20503. 

Title:  Survey  of  Non-U.S.  Citizen 
Scientists  and  Engineers. 

Affected  Public:  lnAi\\d\xa[B. 

Responses /Burden  Hours:  2,477 
respondents;  an  average  of  9  minutes 
per  response. 

Abstract  This  pilot  survey  will 
determine  the  feasibility  of  collecting 
data  on  immigrant  scientists  and 
engineers.  If  successful,  periodic  surveys 
may  be  conducted  to  provide  ongoing 
data  on  this  missing  element  in 
estimates  of  the  total  number  and 
characteristics  of  scientists  and 
engineers  in  the  United  States. 


Dated:  December  22, 1988. 
Herman  G.  Fleming, 

NSF  Clearance  Officer. 

[FR  Doc.  88-29834  Filed  12-27-88;  8:45  amJ 

BNJJNQ  CODE  7SS6-01-II 

Materials  Submitted  for  OMB  Review  . 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
%vill  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming,  (202)  357-«520. 

OMB  Desk  Officer  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place,  Room 
3208,  NEOB,  Washington,  DC  20503. 

Title:  Baseline  Data  for  the  Young 
Scholars  Program. 

Affected  Public:  Individuals. 

Responses/Burden  Hours:  6,000 
respondents;  an  average  of  15  minutes 
per  response. 

Abstract'  NSF  needs  the  information 
to  establish  baseline  data  on  its  Young 
Scholars  Program.  This  will  allow  for 
the  assessment  of  program  impact  after 
enough  time  has  elapsed  to  allow  for 
observable  results,  including  the 
influence  of  participation  on  career 
selection.  The  affected  individuals  are 
students  in  the  projects. 

Dated:  Decemlier  22, 1988. 
Hennan  G.  Fleming, 

NSF  Ceo  ranee  Officer. 

[FR  Doc.  88-29835  Filed  12-27-88;  8:45  am) 
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Materials  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer:  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place,  Room 
3208,  NEOB.  Washington,  DC  20503. 

Title:  Survey  of  Graduate  Science  and 
Engineering  Students  and 
Postdoctorates. 

Affected  Public:  Non-profit 
institutions. 

Responses/Burden  Hours:  9,600 
respondents;  an  average  of  1  hour  and 
20  minutes  per  response. 

Abstract:  The  survey  is  the  only 
source  of  national  statistics  on  graduate 
students  and  on  student  and  post 
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doctorate  support  in  graduate  science/ 
engineering  programs.  Federal  agencies, 
State  Education  Boards,  institutions  of 
higher  education  and  others  use  the  data 
to  monitor  S/E  educational  programs 
and  to  plan  for  future  S/E  personnel 
needs. 

Dated:  December  22, 1968. 
Hannan  G.  Fleming, 

NSF  Clearance  Officer. 

[FR  Doc.  8&-29836  Filed  12-27-B8;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Dockflrt  No.  50-2931 

Boston  Edison  Co^  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50,  Appendix  E,  to  the  Boston 
Edison  Company  (BECo/licensee)  for 
the  Pilgrim  Nuclear  Power  Station 
located  at  the  bcensee's  site  in  Plymouth 
County.  Massachusetts. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
extension  to  previously  granted 
scheduler  exemptions  from  certain 
specific  requirements  of  Appendix  E  of 
10  CFR  Part  50. 

On  September  17. 1987,  BECo 
requested  an  exemption  &om  Section 
IV.F.3,  which  requires  that  each  licensee 
at  each  site  shall  exercise  with  offsite    * 
authorities  such  that  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  States  and  local 
governments,  with  the  plume  exposure 
pathway  Emergency  Planning  Zone 
(EPZ).  On  December  16, 1987,  the  NRC 
granted  a  scheduler  exemption, 
stipulating  that  an  exercise  be 
conducted  prior  to  ]ime  30, 198a  The 
exemption  was  based  on  the  licensee's 
statements  regarding  the  ongoing 
emergency  preparedness  improvement 
efforts  by  the  Commonwealth  and  local 
governments,  with  the  assistance  of  the 
licensee,  which  precluded  the  conduct  of 
a  full  participation  exercise.  By  letter 
dated  April  14, 1988,  the  licensee 
requested  an  extension  of  the  June  30, 
1968  exemption  deadline  to  permit 
conduct  of  an  exercise  prior  to  the  end 
of  1988.  The  licensee's  request  stated 
that  the  ongoing  improvements  in 
emergency4)reparedness,  which  were 
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continuing,  still  precluded  conduct  of  a 
full  participation  exercise.  On  May  18, 
1988,  the  NRC  granted  the  requested 
extension  to  the  scheduler  exemption. 
A  further  scheduler  exemption  has 
been  requested  by  the  licensee.  The 
exemption  would  be  responsive  to  the 
licensee's  request  dated  December  8, 
198a  ^*  i 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  Commonwealth  of 
Massachusetts,  the  local  governments 
within  the  EPZ  and  the  two  emergency 
reception  center  commimities  are  still  in 
the  process,  with  the  assistance  of  the 
licensee,  of  implementing  numerous 
improvements  in  their  offsite  emergency 
preparedness  programs.  The 
improvement  effort  is  in  response  to  a 
Federal  Emergency  Management 
Agency  (FEMA)  Interim  Finding  issued 
August  4, 1987.  That  finding  stated  that 
offsite  radiological  emergency  planning 
and  preparedness  for  Massachusetts 
was  inadequate  to  protct  the  health  and 
safety  of  the  public  in  the  event  of  an 
accident  at  the  Pilgrim  Nuclear  Power 
Station.  The  effort  to  upgrade  the  Pilgrim 
emergency  plan  has  been  underway  for 
well  over  a  year.  In  view  of  the 
extensive  efforts,  the  Commonwealth 
and  local  governments  were  not  able  to 
fully  participate  in  an  exercise  during 
1987  and  1988  and  the  Commission  has 
previously  granted  exemptions  from  the 
requirement  to  conduct  the  required 
exercises  (52  FR  47806  on  December  16, 
1987  and  53  FR  17804  on  May  la  1988). 
These  exemptions  expire  on  December 
31, 1968.  Although  the  deficiencies 
identified  by  FEMA  have  been  corrected 
and  the  overall  emergency  plan  has  now 
been  substantially  upgraded,  the 
approval  process  has  not  yet  been 
completed  and  the  Commonwealth  has 
indicated  that  it  is  not  prepared  to 
participate  in  an  exercise  until  the 
plaruiing  approval  process  is  completed. 
The  last  exercise  conducted  pursuant 
to  Section  rV.F.3  of  Appendix  E  to  10 
CFR  Part  50  was  held  in  September  1985. 
Literal  compliance  with  Section  IV.F.3 
would  not  be  possible  without 
Commonwealth  and  local  govememnt 
participation. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  constitutes 
an  exemption  fi-om  the  requirement  to 
conduct  an  offsite  full  participation 
exercise  within  two  years  of  the  last  full 
participation  exercise  carried  out  in 
1985. 

Since  the  last  full  participation 
biennial  exercise  at  Pilgrim,  the 
Commonwealth  has  participated  on  a 


limited  basis  with  the  licensee  in  the 
December  1986  exercise  and  the 
quarterly  onsite  drills  in  1987.  The 
March  and  June  1987  drills  also  included 
limited  participation  by  several  of  the 
towns  within  the  EPZ.  The  towns  within 
the  EPZ  have  also  cooperated  in  the  full 
scale  siren  lest  conducted  by  FEMA  in 
September  1986.  The  Commonwealth 
has  also  participated  in  full  participation 
exercises  at  the  Yankee  Nuclear  Power 
Station  in  June  1987  and  a  full 
participation  exercise  at  the  Vermont 
Yankee  Nuclear  Generating  Station  in 
December  1987  and  a  partial  exercise  at 
Vermont  Yankee  in  August  1988. 

The  requested  exemption  is  a 
temporary  one  and  is -necessary  because 
the  approval  process  for  the  proposed 
emergency  plans  isstill  underway.  The 
licensee  has  made  a  good  faith  effort  to 
comply  with  the  regulation  by  assisting 
in  the  ongoing  improvements  to  the 
Commonwealth  and  local  offsite 
emergency  response  programs.  The 
extensive  efforts  required  to  upgrade  the 
offsite  plans,  implement  the  changes  and 
conduct  training  preclude  the  conduct  of 
a  meaningful  and  effective  full 
participation  exercise  at  the  current 
stage  of  the  approval  process.  On  the 
other  hand,  as  indicated  in  the 
Exemption,  there  has  been  substantial 
improvement  in  plant  safety  as  a  result 
of  improvements  in  plant  features  and  a 
significant  improvement  in  plant 
management.  Moreover,  there  has  been 
substantial  improvement  in  emergency 
plans  for  the  Rlgrim  facility.  The 
exemption  concludes  that  there  is 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency  at  the  Pilgrim  facility. 
Accordingly,  this  exemption  does  not 
adversely  affect  either  the  probability  or 
the  consequences  of  any  accident  at  this 
facility.  The  exemption  doesrnot  affect 
radiological  effluents  from  the  facility  or 
radiation  levels  at  the  facility. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Pilgrim  Nuclear  Power  Station. 


Agencies  and  Persons  Contacted 

On  August  4, 1987,  FEMA  provided 
information  on  the  status  of  emergency 
preparedness  at  Pilgrim.  TTie 
Commission  has  received  substantial 
information  concerning  emergency 
planning  at  the  Pilgrim  facihty  in 
connection  with  its  consideration  of 
plant  restart  This  information  was 
considered  by  the  NRC  in  the  evaluation 
of  the  requested  exemption. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  envirormiental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoiag 
en\ironmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  December  a  1983.  Tliis  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Dated  at  RockviUe,  Maryland,  this  22nd 
day  of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
Ridiani  H.  Wesmiui, 

Director,  Project  Directorate  1-3,  Division  of 
Reactor  Projects  //II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  88-29988  Filed  12-27-88;  8:45  am] 
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IDocket  No.  50-348] 

Toledo  Edison  Co.  and  ttie  Cleveland 
Electric  Illuminating  Co.; 
Environmantal  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
*     Commission  (the  Commission)  is 

considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provision^  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specifications  (TS's)  relating 
to  the  Reactor  Protection  System  (RPS) 
High  Pressure  Trip  Setpoint  and 
Anticipatory  Reactor  Trip  System 


(ARTS)  Threshold  Power  in  accordance 
with  Toledo  Edison  Company's 
application  dated  February  1, 1988  as 
supplemented  by  letter  dated  February 
26, 1988. 

Specifically,  the  proposed  amendment 
would: 

(1)  Raise  the  ARTS  turbine  trip  arming 
setpoint  from  25%  to  45%  of  full  power, 

(2)  Raise  the  RPS  high  pressure  trip 
setpoint  from  2300  psig  to  the  original 
value  of  2355  psig, 

(3)  Raise  the  minimum  Pilot  Operated 
ReUef  Valve  (PORV)  trip  setpoint  to 
greater  than  2435  psig  from  the  existing 
value  of  greater  than  2390  psig. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  would  reduce 
the  likelihood  of  unplanned  reactor  trips 
and  reduce  unnecessary  challenges  to 
safety  systems. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Davis-Besse  RPS  is  designed  to 
initiate  a  reactor  trip  when  any  of  its 
monitored  parameters  exceeds  its 
setpoint  value  to  ensure  fuel  cladding 
and  the  Reactor  Coolant  System  (RCS) 
boundary  integrity  are  maintained. 
Raising  the  RPS  High  Pressure  Trip 
Setpoint  will  not  impact  the  peak 
pressure  postulated  dui-ing  a  high 
pressure  trip  and  will  maintain  the  RCS 
pressure  boundary  within  its  pre- 
established  safety  limits. 

The  Davis-Besse  ARTS  is  designed  to 
automatically  trip  the  reactor  and 
thereby  reduce  the  severity  of  nuclear 
steam  supply  system  (NSSS)  transients 
that  can  result  from  a  Loss  of  Main 
Feedwater  Pumps  and/or  Main  Turbine 
trip.  Raising  the  ARTS  eirming  level  will 
reduce  the  number  of  unnecessary  trips 
due  to  loss  of  the  Main  Feedwater 
Pumps  or  upon  Main  Turbine  trip  when 
secondary  plant  rehef  capacity  is 
capable  of  providing  plant  runback 
when  these  conditions  occur. 

The  Davis-Besse  PORV  is  designed  to 
provide,  in  conjunction  with  the 
Pressurizer  Code  Safety  Valves, 
protection  from  overpressurization. 
Raising  the  PORV  minimum  setpoint  has 
no  effect  on  the  valve's  actual  setpoint 
but  provides  an  adequate  margin  above 
the  RPS  Higi  Pressure  Trip  Setpoint 
such  that  minimization  of  PORV 
actuation  is  maintained. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
neither  the  probability  of  accidents  nor 
the  post-accident  radiological  releases 
would  be  greater  than  previously 
determined.  The  proposed  amendment 
docs  not  otherwise  affect  radiological 
plant  effluents  during  normal  operation. 


In  addition,  the  proposed  amendment 
does  not  have  any  influence  upon 
occupational  radiation  exposure. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  amendment 

With  regard  to  potential 
nomadiological  impacts,  the  proposed 
amendment  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
tliat  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of'Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  3, 1988  (53  FR 
15758).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  TTiis 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  only  result  in  retaining  the 
present  potential  for  unplanned  reactor 
trips  and  unnecessary  diailenges  to 
safety  systems  in  accordance  with 
present  design. 

Alternative  Use  Of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

Tlie  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Flndiug  of  No  significant  impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1, 1988,  and 
letter  dated  February  26, 1988,  which  are 


••'A 


I-;, 


*a»W##w#n- 


wWWtww- 


52330 


Federal  Register  /  Vol.  53,  No.  249/  Wednesday.  December  28,  1988  /  Notices 


Federal  Register  /  Vol.  53,  No   ?49/  W&dr.esday.  December  28,  1988  /  Notices 


52531 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

rated  Ht  Rockville.  Maryland,  this  8th  day 
of  December,  1988. 

For  The  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbura, 
Acting  Director,  Projt^ct  Directorate  111-3 
Division  of  Reactor  Projects — ///,  FV,  Vand 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  88-29997  Filed  12-27-68;  8:45  am] 
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[Docket  No*.  50-327  and  50-32S1 

Tennessee  Valley  Authority,  Sequoyah 
Nuclear  Plant,  Units  1  and  2;  Issuance 
of  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-77 
and  DPR-79,  issued  to  Tennessee  Valley 
Authority  (TV A,  the  licensee),  for 
operation  of  the  Sequoyah  Nuclear  Plant 
(SQN).  Units  1  and  2,  located  in 
Hamilton  County,  Tennessee. 

Identification  of  Proposed  Action 

The  current  license  terms  for  the 
Sequoyah  Nuclear  Plant,  Units  1  and  2 
end  on  May  27, 2010.  Accounting  for  the 
time  that  was  required  for  plant 
construction,  this  represents  an  effective 
operating  license  of  approximately  29 
years  and  four  months  for  Unit  1  and  28 
years  and  eight  months  for  Unit  2.  The 
licensee's  application  dated  June  21, 
1988  requests  an  extension  of  the 
expiration  dates  so  that  the  fixed  period 
of  the  hcensRS  would  be  40  years  from 
the  date  of  the  operating  hcense 
issuance  for  both  the  units.  The 
Commission's  staff  has  prepared  an 
Environmental  Assessment  of  the 
Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Special 
Projects  Relating  to  the  Change  in 
Expiration  Dates  of  Facility  Gyrating 
Licenses  Nos.  DPR-77  and  DPR-79, 
Tennessee  Valley  Authority,  Units  1  and 
2,  Docket  Nos.  50-327  and  50-328," 
dated  December  22. 1988. 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
dates  of  the  Operating  Licenses  for 
Sequoyah  Nuclear  Plant,  Unite  1  and  2. 
This  evaluation  considered  all  the 
previous  environmental  studies. 


including  the  "Final  Environmental 
Statement  (FES)  Related  to  Operation  of 
Sequoyah  Nuclear  Plant,  Units  1  and  2," 
and  the  revision  to  the  FES. 

Radiological  Impacts 

In  the  FES,  TVA  has  calculated  the 
offsite  population  doses  based  on  the 
population  estimates  for  the  year  2010. 
The  radiological  impacts  to  oiffsite 
individuals  due  to  releases  of 
radioactive  liquid  and  gaseous  waste 
from  the  plant  remain  well  within  all 
applicable  regulatory  limits.  Computed 
gaseous  offsite  doses  are  typically  less 
than  3  percent  of  the  10  CFR  Part  50, 
Appendix  I,  guidelines  (for  a  two-imit 
plant]  of  20  millirad/year  gamma  and  40 
millirad/year  beta  air  dose  and  30 
millirem/year  organ  dose.  Computed   , 
offsite  liquid  doses  are  typically  less 
than  10  percent  of  the  10  CFR  50, 
Appendix  I,  guidelines  of  6  millirem/ 
year  total  body  and  20  millirem/year 
organ  dose.  Radioactive  effluent 
releases  are  controlled  by  the  technical 
speciHcations  specified  in  section  3.11. 
liiese  specifications  implement  the 
release  limits  specified  in  10  CFR  Part  20 
and  set  performance  goals  based  on  10 
CFR  50,  Appendix  I.  The  Sequoyah  Final 
Safety  Analysis  Report  (FSAR)  Section 
2.1.3  provides  the  population  density 
distribution  around  the  site.  Population 
projections  are  based  on  county 
projections  by  Tennessee,  Georgia, 
Alabama,  and  North  Carolina  Social 
Sciences  Advisory  Committee.  The 
population  is  estimated  to  increase  from 
45,740  in  the  year  2010  to  52,601  in  the 
year  2021,  an  increase  of  approximately 
15  percent.  Doses  calculated  for  offsite 
population  in  the  year  2021  would  be 
less  than  15  percent  greater  than  those 
estimated  for  the  2010  population. 
However,  population  doses  would 
remain  less  than  0.1  percent  of  the 
natural  background  dose  to  the  offsite 
population.  Therefore,  the  staff  agrees 
with  the  licensee  and  concludes  that  the 
higher  projected  population  for  2021 
would  not  change  the  overall 
conclusions  of  the  FES  concerning 
radiological  consequences  following 
accidents. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
Commissidn  guidance  and  requirements 
for  keeping  radiation  exposures  "as  low 
as  is  reasonably  achievable"  (AlARA) 
for  occupational  exposiu'es  and  for 
radioactivity  in  effluents.  The  licensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  when 
available  and  appropriate.  Accordingly, 
radiological  impacts  on  man,  both  onsite 
and  offsite,  are  not  significantly  more 


severe  than  previously  estimated  in  the 
FES  and  our  previous  conclusions 
remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  the  Sequoyah  Nuclear 
Plant,  with  respect  to  normal  conditions 
of  transport  and  possible  accidents  in 
transport,  would  be  bounded  as  set  forth 
in  Summary  Table  S-4  of  10  CFR  Part 
51.52,  and  the  values  in  Table  S-4  would 
continue  to  represent  the  contribution  of 
transportation  to  the  environmental  . 
costs  associated  with  the  reactor. 

Non-Radiological  Impacts 

The  Commissioii  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  previously  by  the 
Commission. 

Finding  of  No  Significant  Impact 

Tlie  Commission's  staff  has  reviewed 
the  proposed  change  to  the  expiration 
dates  of  the  Sequoyah  Nuclear  Plant, 
Units  1  and  2,  FaciUty  Operating 
Licenses  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendments 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  June  21, 1988,  (2)  the 
Final  Environmental  Statement  Related 
to  Sequoyah  Nuclear  Plant,  Units  1  and 
2,  issued  February  21, 1974  and  as 
updated  on  October  30, 1978,  and  (3)  the 
Environmental  Assessment  dated 
December  22, 1988.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Doctmient  Room, 
Gelman  Building,  2120  L  Street. 
Washington,  DC  20555  and  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December.  1968. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  C.  BUclt, 

Assistant  Director  for  Projects,  TVA  Projects 
Division,  Office  of  Special  Projects. 
[FR  Doc.  88-29702  Filed  12-27-88;  8:45  am] 
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Advisory  Cc^mnHtee  on  Reactor 
Safeguard*  (ACftS)  and  Advisory 
Con?mlttee  on  N-jclsar  Waste  (ACNW); 
Proposed  Maetlngs 

In  Older  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subconunittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACNW,  the 
following  preliminary  schedule  is 
published  to  reDect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  December  1, 1988  (53 
FR  48597).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  inseting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  le 
open  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  meetings  usually  bcgm  at 
8:30  a.m.  The  lime  when  items  h*sted  on 
the  agenda  will  be  discussed  during 
ACRS  ftill  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  Ae  January 
1989  ACRS  full  Committee  and  the 
ACNW  meetings  can  be  obtained  by  a 
prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the  Committee 
(telephone:  301/492-7288,  ATTN: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p.m.,  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Regional  Programs,  January  5-6. 1989, 
Region  TV  Office.  Arlington,  TX.  The 
Subcommittee  will  review  the  activities 
under  the  purview  of  the  NRG  Region  IV 
Office. 

Improved  Light  Water  Reactors, 
January  la  1989,  Bethesda,  MD.  The 
Subcommittee  will  review:  the  proposed 
final  version  of  10  CFR  Part  52,  Early 
Site  Permits.  Standard  Design 
Certification,  and  Combined  Licenses 
for  Nuclear  Power  Reactors. 

Auxiliary  and  Secondary  Systems, 
Jannary  11, 1969,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  design  of 
air  systems,  problems  experienced  by 
utilities  with  these  systems,  Industry 
activities  to  improve  the  performance  of 
such  systems,  and  the  proposed 
resolution  of  Generic  Issue  43.  "Air 
Systems  Reliability." 


Mbchanical  Components,  January  11, 
1989,  Bethesda,  MD.  The  Subcommittee 
will  discuss  Air  Operated  Valve  Testing 
and  Operating  E>.-perience  (including 
Solenoid  Air  Control  Valves)  and  otfier 
related  matters. 

Human  Factors,  January  26. 1989. 
Bethesda.  MD.  The  Subcommittee  will 
review  the  Human  Factors  Reseaich 
Program  Plan. 

Auxiliary  and  Ssccndary  Systems, 
January  27, 1989,  Bethesda",  MD.  The 
Subcommittee  will  review  the  adequacy 
of  the  proposed  staffs  plans  to 
implement  the  recommendations 
resulting  from  the  Fire  Risk  Scoping 
Shidy. 

Mechanical  Components,  January  27, 
1989,  Bethesda,  MD.  The  Subcommittee 
will  renew  Generic  Isroes  7a  "PORV 
Reliability. '  and  94,  "Low  Temperature 
Over  Pressure  Protection,"  and  other 
related  matters. 

Safety  Research  Program,  February  8, 
1989,  Bethesda.  MD.  The  Subcommittee 
will  discuss  the  ongoing  and  proposed 
fJRC  Safety  Research  program  and. 
budget 

Improved  Light  Water  Reactors, 
February  21, 1989,  Bethesda.  MD.  The 
Subcommittee  will  review  the  SER  and 
Chapter  5  of  the  EPRI ALWR 
Requirements  Document 

(Dccupational  and  Environmental 
Protection  Systems,  March  1-2, 1989, 
Bethesda,  MD.  The  Subconunittee  will 
discuss  the  general  status  of  emergency 
planning  for  nuclear  power  plants. 

Maltirials  and Metallurgv,  March  15- 
16, 1989,  Columbus.  OH.  The 
Subcommittee  will  review  the  degraded 
piping  program,  including  NDE  and 
aging  of  ceatrifugally  cast  stainless  steel 
piping  material. 

Babcock  &  Wilcox  Reactor  Plants, 
March  22-23, 1989,  Sacramento.  CA.  The 
Subcommittee  will  discuss  the  lessons 
learned  frtMn  the  approximately  2-ye8r 
shutdown  of  Rancho  Seco  that  occuired 
followir^  the  December  16, 1985, 
overcooling  event.  Topics  include 
monitoring  the  extended  start-up 
program,  as  well  as,  plant  end 
organizational  changes  as  a  result  of  the 
restart  effort 

Limerick  2,  March  28, 1980. 
Philadelphia,  PA.  The  Subcommittee 
will  review  Limerick  2  for  a  low  power 
operating  license. 

Maintenance  Practices  and 
Procedures.  March  30. 1989.^thesda. 
MD.  The  Subcommittee"  will  review  the 
proposed  maintenance  rule. 

Materials  and  Metallurgy,  April  27, 
1989.  Palo  Alto.  CA.  The  Subcommittee 
will  discuss  the  status  of  the  following 
matters:  erosion/corrosion  of  pipes, 
hydrogen/water  chemistry,  zinc 


addition  to  piiciary  coolant  locp  and  its 
effects  on  materials,  decontamination 
effects  on  materials  and  other  related 
matters. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined  (January/February), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  of 
Generic  Issue  23.  "RCP  Seal  Failures." 

faint  Core  Performance/Thermal 
Hydraulic  Phenomena.  Date  to  ba 
determined  (January/February). 
Bethesda.  MD.  The  Subcommittee  will 
review  the  implications  of  the  cora 
power  oscillation  event  at  LaSalle,  Unit 
2. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(February).  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  licensing 
review  bases  document  being  developed 
for  Combustion  Engineering's  Standard 
Safetv  Analysis  Report-Design 
CertificaVion  (CESSAR-DC). 

AC/DC  Power  Systems  Reliability. 
Date  to  be  determined  (February). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  proposed  resolution  of 
Generic  Issue  128.  "Electrical  Power 
KchabJlity." 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined  (February).  Bethesda. 
MD.  The  Subcommittee  will  discuss  the 
application  of  the  leak-before-break 
criterion. 

General  Electric  Reactor  Plants 
(Peach  Bottom  Restart).  Date  to  be 
determined  (February /March), 
Bethesda,  MD.  The  Subcommittee  will 
review  the  proposed  restart  plan  for  the 
Peach  Bottom  Hant. 

Instrumentation  and  Control  Systems. 
Date  to  be  determined  (February/ 
March).  Bethesda.  MD.  "ITie 
Subcommittee  will  review  the  proposed 
resolution  of  Generic  Issue  101,  "^ak 
Plus  Single  Failure  in  BWR  Water  Level 
Instrumentation." 

Extreme  External  Phenomena.  Date  to 
be  determined  (February/March), 
Bethesde.  MD.  The  Subcommittee  will 
review  planning  docuunents  on  external 
events. 

Instrumentation  and  Control  Systems. 
Date  to  be  determined  (March/April), 
Bethesda,  MD.  The  Subcommittee  will 
review  the  implementation  status  of  the 
ATWS  rule. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  (April), 
Bethesda,  MD.  The  Subcommittee  will 
discuss  the  comparison  of  VKAPWR 
(REGAR  SP/90)  design  with  other 
modem  plants  (in  U.S.  and  abroad). 

Plant  Operating  Procedures,  Dale  to 
be  detcTnined  (spring),  Bethesda.  MD. 
The  Subcommittee  will  review  the  status 
cf  tlie  NRC  program  on  Technical 
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Specifications  update.  Also,  to  review 
anonymous  letter  to  E.  Weiss,  dated 
September  27, 1988,  on  Technical 
Specifications  inadequacies. 

Materials  and  Metallurgy,  Date  to  be 
determined  (2nd  or  4th  week  of  May, 
Bethesda,  MD.  The  Subcommittee  will 
review  low  upper  shelf  fracture  energy 
concerns  of  reactor  pressure  vessels. 

Decay  Heat  Removal  Systems.  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  expldre  the  issue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  Best-Estimate  ECCS  Model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  and  Secondary  Systems, 
Date  to  be  determined,  Bethesda,  MD. 
The  Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities- to  design 
Chilled  Water  Systems,  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
NRC  staff  to  review  the  Chilled  Water 
Systems  design. 

ACRS  Full  Committee  Meetings 

January  12-14, 1989 — Items  are 
tentatively  scheduled. 

•A.  Sodium  Advanced  Fast  Reactor 
(SAFR)  /'0|pe/j>— Complete  ACRS 
discussion  and  preparation  of  ACRS 
report  on  the  preapplication  review  of 
this  standardized  plant. 

*B.  Fitness  for  Duty  (Open)— Review 
and  report  on  proposed  NRC  rule 
regarding  fitness  for  duty  of  nuclear 
power  plant  operators. 

*C.  Standard  Design  Certification  and 
Combined  Licenses  for  Nuclear  Power 
Plants  (Open} — ^ACRS  review  and  report 
regarding  proposed  final  version  of  10 
CFT^  Part  52  regarding  Early  Site 
Permits,  Standard  Design  Certifications, 
and  Combined  Licenses  for  nuclear 
power  plants. 

*D.  Systematic  Assessment  of 
Operating  Experience  (Open} — Briefing 
regarding  AEOD  reports  on  systematic 
assessment  of  operating  experience. 

*E.  Meeting  with  NRC  Commissioner 
James  E.  Curtiss  (Open} — Discuss  items 
of  mutual  interest  regarding  ACRS/NRC 
activities. 

*F.  Decay  Heat  Removal/ECCS 
(Open) — ACRS  report  on  proposed  NRC 
Code  Scaling  Applicability  and 
Uncertainty  Evaluation  Methodology. 

*G.  Containment  Systems  (Open} — 
Complete  ACRS  discussion  and 
preparation  of  report  to  NRC  regarding 
proposed  recommendations  for  BWR 
Mark  I  containment  performance  and 
improvements. 


*H.  NRC  Quantitative  Safety  Goals 
(Open}— Complete  ACRS  discussion  and 
preparation  of  ACRS  repwt  to  NRC  on 
the  proposed  plan  for  implementation  of 
the  NRC's  Safety  Goal  Policy. 

*I.  Generic  Issue  43,  "Air  Systems 
Reliability"  (Open)— Review  and 
comment  on  proposed  resolution  of 
Generic  Issue  43,  "Air  Systems 
Reliability." 

*  J.  Nuclear  Safety  Research  Program 
(Open) — Discuss  proposed  ACRS  annual 
report  to  the  U.S.  Congress  on  the  NRC 
safety  research  program. 

*K.  Anticipated  ACRS  ActiviUes 
(Open) — ^Discuss  topics  proposed  for 
consideration  by  the  Committee. 

*L  Anticipated  ACRS  Subcommittee 
Activities  (Open)— Diacuas  anticipated 
ACRS  subcommittee  activities  and  hear 
and  discuss  the  status  of  assigned 
subcommittee  and  designated  members 
activities. 

*M.  New  Members  (Closed) — Discuss 
the  qualifications  of  candidates 
proposed  for  consideration  as  nominees 
for  appointment  to  the  ACRS. 

*N.  Proposed  NRC  Legislative 
Changes  Regarding  Nuclear  Power 
Plant  Standardization  and  Licensing 
Reform,  Etc.  (Open) — Briefing  and 
discussion  regarding  proposed  NRC 
legislative  proposal  regarding  nuclear 
plant  standardization  and  licensing 
reform,  elimination  of  the  requirement 
for  an  annual  ACRS  report  to  the  U.S. 
Congress,  etc. 

*0.  Severe  Accident  Policy  for  Future 
LWRs  (Open) — Briefing  regarding 
proposed  NRC  plan  for  implementation 
of  NRCs  Severe  Accident  Policy  for 
future  LWRs. 

*P.  NRC  Regulatory  Process  (Open)— 
Discuss  ACRS  consideration  of  NRC 
regulatory  philosophy. 

*Q.  Accident  Management  (Open) — 
Briefing  regarding  NRC  staff 
development  of  a  program  plan  on 
severe  accident  management. 

February  9-11, 1989— Agenda  to  be 
announced. 

March  9-11, 1989— Agenda  to  be 
annotmced. 

6th  ACNW  Full  Committee  Meetings 

January  23-24, 1989:  Items  are 
tentatively  scheduled. 

A.  Discussion  by  the  Director  of  the 
Division  of  High-Level  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards  of  1989  Program 
Plans. 

B.  Administrative  Session,  including 
future  agenda,  new  members,  and 
staffing. 

C.  Discussion  of  West  Valley 
Vitrification  process. 


D.  Presentations  by  the  Department  of 
Energy  on  Performance  Allocation  and 
Assessment. 

7th  Meeting,  February  22-23, 1989— 
Agenda  to  be  announced. 

8th  Meeting,  March  22-23, 1989— 
Agenda  to  be  announced. 

Date:  December  22, 1988. 
John  C.  Hoyle. 

Advisory  Committee  Management  Officer 
[PR  Doc.  8&-29766  Filed  12-27-88;  8:45  amj 
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[Dockot  No.  50-604] 

Ail  Chemical  Isotope  Enrichment,  Inc,^ 
Exemption 

I 

All  Chemical  Isotope  Enrichment  Inc. 
(the  applicant)  has  appUed  for  a 
construction  permit  to  own  and  operate 
gas  centrifuge  machines  for  the  purpose 
of  enriching  stable  isotopes  at  a  site 
proposed  for  Oliver  Springs,  Tennessee. 
In  order  to  enrich  stable  isotopes, 
AlChemlE  is  purchasing  centrifuge 
machines  from  the  Department  of 
Energy  (DOE).  The  centrifuge  machines 
were  originally  designed  and 
manufactured  to  enrich  uranium,  but 
AlChemIE  will  not  use  them  for  that 
purpose. 

Although  the  enriching  of  stale 
isotopes  is  not  ordinarily  within  the 
regulatory  authority  of  the  Commission, 
any  equipment  or  device  capable  of 
enriching  uranium,  if  intended  for 
commercial  use,  must  be  licensed  by  the 
Commission.  Since  the  centrifuge 
machines  AlChemIE  will  obtain  from  the 
Department  of  Energj'  are  capable  of 
enriching  uranium,  their  possession  and 
use  must  be  licensed.  Tlie  Commission 
rule  whiuh  governs  the  licensing  of 
'  production  facilities  is  10  CFR  Part  50. 
Since  all  of  the  centrifuge  machines 
proposed  for  use  at  Oliver  Springs  have 
been  tested  using  uranium  hexafluoride, 
a  thin  film  of  a  contamination  has  been 
left  in  each  machine,  primarily  in  the 
rotor. 

The  deposited  material  is  uranyl 
fluoride.  UO1F2.  a  reaction  product 
formed  when  small  amounts  of  moisture 
remaining  in  the  low  vacuum  system 
react  with  the  uranium  hexafluoride. 
The  Department  of  Energy  has 
determined  that  the  uranium 
contamination  is  sufficiently  fixed  that  it 
did  not  carry  over  with  either  product  or 
tails  in  tests  with  stable  isotopes. 

The  applicant  has  conservatively 
assumed  the  occurrence  of  an  accident 
which  releases  a  fraction  of  the  uranium 
and  is  then  inhaled  by  a  nearby 
operator.  The  resultant  dose  is 
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inconsequential  NRC  staff  analysis 
confirms  this  conclusion. 

n 

Section  50.34(a)(10)  requires  that 
applicants  provide  a  discussion  of 
preliminary  plans  for  coping  with 
emergencies.  Section  50.34(b)(6)(v) 
requires  that  applicants  provide  plans 
for  coping  with  emergencies,  which  shall 
include  the  items  specified  in  Appendix 
E  to  10  CFR  Part  50,  "Emergency 
Planning  and  Preparedness  for 
Production  and  Utilization  Facilities." 

m 

By  letter  dated  August  17, 1988.  the 
applicant  requested  an  exemption  from 
the  requirements  of  §  50.34(a)(10), 
50.34(b)(6){v),  and  Appendix  E  to  10  CFR 
Part  50.  The  basis  for  the  request  for 
exemption  is  that  the  nature  of  facility 
for  which  the  applicant  seeks  a 
construction  permit  is  such  that  an 
emergency  plan  related  to  radiological 
hazard  is  unnecessary  and  not 
consistent  with  the  imderlying  purpose 
of  the  regulation. 

The  NRC  staff  has  reviewed  the 
applicant's  request  for  exemption, 
considering  the  limited  issues  the 
Commission  established  for  findings  in 
its  notice  published  in  the  Federal 
Register  on  April  28, 1988  (53  FR 15317). 

In  its  notice  the  Commission  states 
that  a  license  issued  for  the  purposes 
stated  above  would  govern  possession 
of  the  centrifuge  machines,  but  not  the 
enriched  stable  isotopes  produced. 
Accordingly,  for  the  purposes  of 
licensing,  the  only  emergency  planning 
to  be  undertaken  by  the  applicant  would 
be  related  to  radioactive  materials. 
Since  the  only  radioactive  material 
under  consideration  is  the  uranium 
firmly  fixed  to  the  centrifuge  machines, 
there  is  no  potential  radiological  hazard 
for  which  emergency  planning  is 
necessary. 

Based  on  the  above  discussion  the 
NRC  staff  finds  that  the  requested 
exemption  is  acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(1),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  common  defense  and 
security.  The  Commission  has 
determined  that  the  special 
circumstance  which  is  present  to 
support  an  exemption  is  described  in  10 
CFR  50.12(a)(2)  (ii)  and  (vi). 

Accordingly,  the  Commission  hereby 
grants  a  permanent  exemption  from  the 
requirements  of  10  CFR  50.34(a)(10)  and 
50.34(b)(6)(v). 


Pursuant  to  10  CFR  51.32  Uie 
Commission  has  determbied  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(December  13, 1988,  53  FR  50138). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  August  17, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Sti^et  NW.,  DC. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Richard  E.  Conningham. 

Director.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safely  and  Safeguards. 
(FR  Doc.  88-29757  Filed  12-27-88;  8:45  am| 
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IDocket  No.  50-603] 

All  Chemical  Isotope  Enrichment,  Inc.; 
Exemption 

I 

All  Chemical  Isotope  Enrichment  Inc. 
(the  applicant)  has  applied  for  a 
construction  permit  to  own  and  operate 
gas  centrifuge  machines  for  the  purpose 
of  enriching  stable  isotopes  at  the 
Centrifuge  Plant  Demonstration  Facility 
(CPDF)  located  in  Oak  Ridge. 
Tennessee.  In  order  to  enrich  stable 
isotopes,  AlChemIE  is  purchasing 
centrifuge  machines  from  the 
Department  of  Energy  (DOE).  The 
centrifuge  machines  were  originally 
designed  and  manufactured  to  enrich 
uranium,  but  AlChemIE  will  not  use 
them  for  that  purpose. 

Although  the  enriching  of  stable 
isotopes  is  not  ordinarily  within  the 
regulatory  authority  of  the  Commission, 
any  equipment  or  device  capable  of 
enriching  uranium,  if  intended  for 
commercial  use,  must  be  licensed  by  the 
Commission.  Since  the  centrifuge 
machines  AlChemIE  will  obtain  from  the 
Department  of  Energy  are  capable  of 
enriching  uranium,  their  possession  and 
use  must  be  licensed.  The  Commission 
rule  which  governs  the  licensing  of 
production  facilities  is  10  CFR  Part  50. 
Since  all  of  the  centrifuge  machines 
proposed  for  use  at  the  CPDF  have  been 
tested  using  uranium  hexafiuoride,  a 
thin  film  of  a  contamination  has  been 
left  in  each  machine,  primarily  in  the 
rotor. 

The  deposited  material  is  uranyl 
fluoride,  U02F2,  a  reaction  product 
formed  when  small  amounts  of  moisture 
remaining  in  the  low  vacuum  system 
react  with  the  uranium  hexafluoride. 


The  Department  of  Energy  has 
determined  that  the  uraniimi 
contamination  is  sufficiently  fixed  that  it 
did  not  carry  over  with  either  product  or 
tails  in  tests  with  stable  isotopes. 

The  applicant  has  conservatively 
assumed  the  occurrence  of  an  accident 
which  releases  a  fraction  of  the  uranium 
and  is  then  inhaled  by  a  nearby 
operator.  The  resultant  dose  is 
inconsequential.  NRC  staff  analysis 
confirms  this  conclusion. 

n 

Section  50.34(a)(10)  requires  that 
applicants  provide  a  discussion  of 
preliminary  plans  for  coping  with 
emergencies.  Section  50.34(b)(6)(v) 
requires  that  applicants  provide  plans 
for  coping  with  emergencies,  which  shall 
include  the  items  specified  in  Appendix 
E  to  10  CFR  Part  50,  "Emergency 
Planning  and  Preparedness  for 
Production  and  Utilization  Facilities." 

m 

By  letter  dated  August  17, 1988.  the 
applicant  requested  an  exemption  from 
the  requirements  of  S  50.34(a)(10), 
50.34{b){6)(v),  and  Appendix  E  to  10  CFR 
Part  50.  The  basis  for  the  request  for 
exemption  is  that  the  nature  of  facility 
for  which  the  applicant  seeks  a 
construction  permit  is  such  that  an 
emergency  plan  related  to  radiological 
hazard  is  unnecessary  and  not 
consistent  with  the  underlying  purpose 
of  the  regidation. 

The  NRC  staff  has  reviewed  the 
applicant's  request  for  exemption, 
considering  the  limited  issues  the 
Commission  established  for  findings  in 
its  notice  published  in  the  Federal 
Register  on  April  28, 1988  (53  FR  15317). 

In  its  notice  the  Commission  states 
that  a  license  issued  for  the  purposes 
stated  above  would  govern  possession 
of  the  centrifuge  machines,  but  not  the 
enriched  stable  isotopes  produced. 
Accordingly,  for  the  purposes  of 
licensing,  the  only  emergency  planning 
to  be  undertaken  by  the  applicant  would 
be  related  to  radioactive  materials. 
Since  the  only  radioactive  material 
under  consideration  is  the  uranium 
firmly  fixed  to  the  centrifuge  machines, 
there  is  no  potential  radiological  hazard 
for  which  emergency  planning  is 
necessary. 

Based  on  the  above  discussion  the 
NRC  staff  finds  that  the  requested 
exemption  is  acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(1),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
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the  public  health  and  safety,  and  is 
consistent  with  common  defense  and 
security.  The  Commission  has 
determined  that  the  special 
circtunstance  which  is  present  to 
support  an  exemption  is  described  in  10 
CFR  50.12(a](2]  (ii)  and  (vi). 

Accordingly,  the  Commission  hereby 
grants  a  permanent  exemption  &om  the 
requirements  of  10  CFR  50.34(a)(10)  and 
50.34(b){6)(v). 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(December  13, 1988,  53  FR  50137). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  August  17, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  DC. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  December.  1988. 

For  the  Nuclear  Regulatory  CommiMion. 
Richard  E.  Cunningham, 
Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  88-29758  Filed  l;^-27-88;  8:45  am] 
■HJJNO  coot  7SI0-01-M 


[Docket  Na  030-04951;  UcenM  No.  22- 
000S7-O6] 

Minnesota  Mining  and  Manufacturing 
Co.,  3M  Center  22»-2E-02; 
Conflrmatory  Order  Modifying  Ucenee 
Effective  Immediately 

I 

Miimesota  Mining  and  Kfanufacturing 
Company  (3M  or  Licensee]  is  the  holder 
of  byproduct  material  licenses  issued  by 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRC).  License  No.  22- 
00057-06  (the  06  License]  was  issued  on 
February  17, 1964,  was  most  recently 
amended  on  May  6, 1987.  and  expires  on 
May  31, 1992.  This  license  authorizes  the 
Licensee  to  use  a  variety  of 
radionudides,  including  poloniimi-210 
(Po-210],  and  to  conduct  a  variety  of 
activities  with  these  materials  including 
the  manufacture,  testing,  installation, 
and  repair  of  radioactive  sources,  and 
the  devices  in  which  they  are  used,  and 
the  distribution  of  sources  and  devices 
to  those  specifically  Ucensed  to  receive 
them. 

License  No.  22-00057-32G  (the  32G 
License]  was  issued  on  July  12. 1965, 
most  recently  amended  on  May  S,  1987, 
and  expires  on  July  31, 1990.  This  license 
authorizes  the  Licensee  to  transfer  Po- 
210  sources  for  use  in  static  elimination 


devices  to  persons  generally  licensed  in 
accordance  with  the  provisions  of  10 
CFR  31.5.  These  licenses  were  modified 
by  Orders  on  January  25, 1988,  February 
5, 1988,  February  12. 1986,  and  February 
18,196& 

n 

In  the  Order  of  January  25. 1988,  NRC 
had  determined  that  the  use  of  certain 
models  of  static  elimination  devices  had 
resulted  in  significant  alpha 
contamination  on  worker  clothing  and  in 
a  number  of  facilities.  The  facts  then 
known  demonstrated  an  immediate 
potential  for  radiological  hazards  to 
persons  working  with  those  models  of 
static  eliminators  and  to  other  persons 
present  in  the  area  of  use.  Accordingly, 
the  Commission  found  that  the  public 
health,  safety,  or  interest  required  that 
the  January  25, 1988  Order  be  made 
effective  immediately.  The  Order 
modified  the  06  and  32G  Licenses  and, 
among  other  things,  suspended  authority 
to  distribute  Model  Nos.  902,  g02F,  906, 
and  908  Po-210  static  elimnination 
dcvicGS* 

In  the  Order  of  February  5, 1988,  NRC 
stated  that  it  subsequently  learned  of 
multiple  instances  of  failures  of  Model 
Nos.  902.  g02F,  906.  and  008  devices. 
Many  of  these  failures  occurred  at 
facilities  where  general  licensees 
manufactured  products,  or  packages  for 
products,  such  as  food,  beverages, 
pharmaceuticals,  cosmetics,  medial 
products,  and  other  items  which  are  to 
be  consumed  by,  or  apphed  to,  human 
beings.  On  February  5, 1988,  the 
Licensee  issued  a  letter  to  all  of  its 
customers  using  the  above-specified 
models  of  the  devices,  directing  such 
uses  to  remove  the  devices  from 
applications  related  to  the  packaging  of 
food,  beverages,  pharmaceuticals,  or 
cosmetics  and  to  return  them  to  3M.  The 
Licensee's  action  was  confirmed  by  the 
Order  oT  February  5, 1968  modifying  the 
06  and  32G  Licenses. 

hi  the  Order  of  February  12, 1968, 
NRC  stated  that  it  subsequentiy  learned 
of  failures  of  devices  identified  by 
model  numbers  not  specified  in  the  prior 
Orders.  These  failures  included  both 
blown  air  and  bar-type  static 
eliminators  that  are  used  in  plants  that 
manufacture  products  and  packages,  or 
package  materials  for  products,  which 
would  constitute  a  direct  pathway  for 
human  exposure  if  contaminated.  The 
cause  of  these  failures  was  not  then 
known.  In  view  of  the  wide  use  of  these 
devices  for  products  intended  for  human 
consimiption  or  application,  the 
increasing  niunber  of  failed  devices  of 
various  model  numbers,  the  uncertainty 
as  to  the  failure  mechanisms,  and  the 
potential  for  contamination  and 


consequent  exposure  to  human  beings, 
the  Conunission  found  that  the  public 
health,  safety,  or  interest  required  that 
the  February  12, 1988  Order  be  made 
effective  immediately.  The  Order 
modified  (be  06  and  32G  Licenses  to 
require,  among  other  things,  that  3M 
inform  all  users  of  all  models  of  SMs 
Po-210  static  eliminators  involved  in  the 
production  or  packaging  of  food, 
beverages,  pharmaceuticals,  or 
cosmetics  that  3M  had  withdrawn  them 
from  service  and  they  were  to  be 
returned  to  3M  by  March  2. 1988. 

In  the  Order  of  February  18, 1988, 
NRC  stated  that,  beginning  in  late 
January  1988,  it  had  performed  an 
inspection  at  3M,  and  NRC  the 
Agreement  States,  and  the  Food  and 
Drug  Administration  had  performed 
follow-up  visits  at  customers'  sites. 
During  this  period  and  through  these 
activities,  the  following  information 
came  to  light  3M's  static  eliminators 
were  used  in  a  variety  of  industries  and 
there  were  continuing  reports  of  failures 
of  devices  in  industries  not  affected  by 
the  January  25, 1988  Order.  These 
failures  could  cause  not  only  exposure 
of  persons  working  with  the  devices  as 
well  as  other  persons  in  the  area  of  use. 
but  also  contamination  of  products  that 
were  manufactured  with  the  assistance 
of  3M's  static  eliminators  and  which 
were  then  widely  distributed  to 
members  of  the  public.  Based  on  this 
information.  NRC  found  that  the  public 
health,  safety,  and  interest  reqiilred  that 
Section  IV  of  the  February  18, 1068 
Order  modifying  the  06  and  32G 
Licenses  be  made  effective  immediately. 
Among  other  things.  Section  IV  of  this 
Order  suspended  3M's  authorify  to 
transfer  any  Po-210  static  elimination 
devices  to  persons  generally  licensed 
except  as  may  be  specifically  authorized 
in  ivriting  by  NRC 

Section  V  of  tiie  February  18. 1968 
Order  stated  that,  within  60  days  of  the 
date  of  the  Order,  3M  was  to  show 
cause,  pursuant  to  10  CFR  2.202(b],  why 
the  32G  License  should  not  be  revoked 
in  its  entirefy  and  why  the  06  License 
should  not  be  revoked  to  the  extent  that 
it  authorizes  manufacturing  of  Po-210 
static  eliminators. 

m 

By  letter  dated  April  5, 1988, 3M 
requested  an  extension  from  April  18, 
1988  to  July  18, 1988  as  the  date  for  filing 
the  show  cuase  response  to  the 
February  IB,  1988  Order.  3M  stated  Uiat 
the  additional  time  would  allow  3M  to 
obtain  the  results  of  internal  and 
contract  studies  and  then  determine 
whether  to  request  authorization  to 
resume  manufacture  and  distribution  of 


some  or  all  of  its  static  eliminators  to 
persons  holding  general  or  specific 
licenses  issued  by  NRC  or  the 
Agreement  States.  The  extension  was 
granted  by  letter  dated  April  13, 1988. 
3M  filed  its  written  response  under  oath 
on  July  18, 1988  (Answer). 

In  its  Answer,  3M  requested  the 
continuation  of  its  autiiorify  under  the  06 
License  to  manufacture  static 
elimination  devices  for  research  and 
development  purposes  to  evaluate 
whether  the  devices  could  be  modified 
to  permit  resumed  commercial 
distribution.  3M  further  requested  that 
the  suspension  of  the  32G  License  be 
containued  until  research  and  test  data 
confinn  that  resiuned  distribution  of 
static  elimination  devices  is  appropriate. 
In  that  case,  3M  may,  in  the  future,  seek 
an  amendment  of  the  32G  License  to 
permit  resumed  distribution  outside  of 
3M. 

NRC  agrees  that  continued  suspension 
of  the  320  License  is  appropriate  in  that 
continued  suspension  precludes  any 
concern  regarding  public  health  and 
safefy  and  would  not  foreclose  to  3M  a 
regulatory  mechanism,  i.e.,  amendment 
of  the  32G  License,  to  seek  to  again 
distribute  static  elimination  devices  as  a 
commercial  item  to  general  Ucensees, 
should  3M  be  able  to  convince  NRC  that 
such  distribution  could  be  conducted 
safely.  NRC  considers,  then  that  the 
Licensee  has  shown  cause  why  the  32G 
License  should  not  be  revoked  in  its 
entirefy  at  this  time.  NRC  notes  that  this 
License  is  due  to  expire  on  July  31, 1990. 

NRC  also  agrees  Uiat  continued 
authorify  to  manufacture  static 
elimination  devices  containing  Po-210  is 
appropriate  under  the  06  License.  Such 
manufacturing  authorify  is  needed  by 
the  Licensee  in  its  continuing  efforts  to 
determine  whether  it  could  develop  a 
device  which  would  be  suitable  for 
commercial  use  at  some  future  date. 
Essential  to  NRC's  finding  is  the 
commitment  3M  made  in  its  Answer  not 
to  distribute  static  elimination  devices 
under  the  06  License  outside  of  3M,  a 
commitment  which  NRC  has  determined 
should  be  confirmed  by  this  Order. 

The  NRC  Order  of  February  18, 1988 
suspended  3M's  auUiorify  to  b-ansfer 
any  Po-210  static  elimination  device  to 
persons  generally  licensed  based  on  the 
use  of  these  devices  in  a  variefy  of 
industries  and  continuing  reports  of 
failures  of  the  devices.  These  failures 
could  cause  not  only  exposure  of 
persons  working  with  the  devices  as 
well  as  other  persons  in  the  area  of  use, 
but  also  contamination  of  products  that 
were  manufactured  with  the  assistance 
of  3M'8  static  eliminators  and  which 
were  then  widely  distributed  to 
members  of  the  public.  Based  on  this 


information,  the  NRC  found  that  the 
public  health,  safefy,  and  interest 
required  the  February  18, 1988  Order  to 
be  made  immediately  effective.  The 
same  considerations  apply  to  any 
distribution  of  Po-210  static  etimination 
devices  to  specific  licensees  outside  of 
3M  under  the  06  License.  Given  the 
pubhc  health,  safefy,  and  interest 
concerns  that  would  be  raised  by  any 
distribution  of  3M  static  elimination 
devices  outside  of  3M,  the  NRC  finds 
that  the  actions  specified  in  Section  IV 
of  this  Order  should  be  made  effective 
immediately. 

Continued  manufacturing  authority 
would  not  result  ip  any  current 
commercial  distribution  and  use  of  the 
devices  outside  of  3M.  Distribution  to 
general  licensees  is  prohibited  by  NRC's 
Order  to  3M  of  February  18, 198a 
Distribution  to  specific  licensees  other 
than  3M  is  prohibited  by  the  terms  of 
this  Order.  Distribution  within  3M 
v/ould  be  limited  to  use  of  the  devices  in 
its  own  commerciad  production  facilities 
to  assess,  as  a  research  and 
development  matter,  the  acceptability  of 
the  devices  for  lobg-term  use. 
Consequently,  continued  authorify  to 
manufacture  static  elimination  devices 
containing  Po-210  would  be  for  research 
and  development  purposes  only  and 
would  not  residt  in  distribution  and  use 
outside  3M. 

NRC  also  concludes  that  the  Licensee 
has  the  abilify  to  safely  manufacture 
and  test  static  elimination  devices 
contining  Po-210  for  research  and 
develoment  purposes  without  imdue  risk 
to  its  employees.  TTiis  conclusion  is 
based  on  the  results  of  NRC's  four 
inspections  of  3M's  various  licensed 
activities  during  1988.  AlUiough  NRC 
identified  apparent  violations  and  areas 
of  concern  and  3M  will  have  to  describe 
to  NRC  its  corrective  action,  NRC  did 
not  identify  significant  violations  related 
to  in-plant  woricer  safefy  in  that  portion 
of  3M's  program  in  which  Po-210  static 
eliminators  will  be  manufactured  and 
tested  for  research  and  development 
purposes. 

With  the  added  restriction  imposed  by 
this  Order,  NRC  considers  that  tiie 
Licensee  has  shown  cause  why  the  06 
License  should  not  be  revoked  to  the 
extent  that  it  authorizes  the  manufacture 
of  static  elimination  devices  containing 
Po-210.  NRC  notes  that  tiiis  License  is 
due  to  expire  on  May  31, 1992. 
Accordin^y,  in  view  of  the  foregoing 
and  pursuant  to  Sections  81, 161b,  and 
181i  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations,  specifically  in  10  CFR  2.204 
and  10  CFR  Part  30,  it  is  hereby  ordered, 
effective  immediately,  that  License 


Number  22-00057-06  is  modified  as 
follows: 

The  authority  to  transfer  any  Po-210  static 
elimination  device  to  a  specific  licensee  other 
than  3M  is  suspended.  Such  devices  used 
within  3M  shall  be  for  research  and 
development  purposes  only. 

"^e  Director,  Office  of  Nuclear 
Material  Safefy  and  Safeguards,  may  in 
writing  relax  or  rescind  any  of  the  above 
conditions  for  good  cause  shown  by  the 
Licensee. 


Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  any  person  other  than 
the  Licensee  who  may  be  adversely 
affected  by  this  Order  may  request  a 
hearing  within  30  days  of  the  date  of  this 
Order.  Any  request  for  a  hearing  shall 
be  submitted  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  witii  a^ies  to 
the  Assistant  General  Counsel  for 
Enforcement  at  the  same  address,  and  to 
the  Regional  Administrator,  Region  HI, 
799  Roosevelt  Road,  Glen  Ellyn.  Illinois 
60137.  If  a  person  requests  a  hearing, 
that  person  shall  set  forth  with 
pcrtiCTilarify  in  accordance  with  10  CFR 
2.714  the  manner  in  which  the  person's 
interest  is  adversely  affected  by  this 
Order.  A  request  for  a  hearing  shall  not 
stay  the  immediate  effectiveness  of  this 
Order. 

If  a  hearing  is  requested,  the 
Commission  shall  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  a  hearing  is 
whether  this  Order  should  be  sustained. 

Dated  at  Rockville.  Maryland,  this  21sl  day 
of  Decen)l>er  1968. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Hu^  L.  Thompsan.  Jr., 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  88-29759  Filed  12-27-68:  8;45  am] 
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IDocket  No.  50-297] 

North  Carolina  State  Untver^ty; 
Consideration  of  AppOcation  for 
Renewal  of  Facility  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  renewal  of  Facility  License 
No.  R-120,  issued  to  North  Carolina 
State  University  for  operation  of  the 
PULSTAR  Reactor  located  on  the 
Universify's  campus  in  Raleigh,  North 
Carolina. 
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The  renewal  would  extend  the 
expiration  date  of  Facility  License  No. 
R-120  for  twenty  years  from  date  of 
issuance,  in  accordance  with  the 
licensee's  timely  application  for  renewal 
dated  August  19, 1988. 

Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
findings  reqmred  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act],  and 
the  Commission's  regiilations. 

By  January  27, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  renewal  of  the  subject  facility  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "ifules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  foe 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiu-e  and  extent  of  the  petitioner's 
property,  fmancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (1.5)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 


intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  renewal  action  under  consideration. 
A  petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
at  2120  L  Street,  NW.,  Washington,  DC 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  or  representative  for  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-(800)  325-6000  (in 
Missouri  l-(e00)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Charles  L  Miller:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  North  Carolina  State  University; 
and  publication  date  and  page  nimiber 
of  this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
ORice  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  and  to  Becky  R. 
French,  General  Counsel.  Box  7001.  A 
Holladay  Hall.  North  Carolina  State 
University.  Raleigh.  North  Carolina 
27695,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714{a)(l)(i}-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  August  19, 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room  at 


2120  L  Street,  NW.,  Washington,  DC 
2055. 

Dated  at  Rockville,  Maryland,  this  2l8t  day 
of  Deceml>er  198& 

For  the  Nuclear  Regulatory  Commission. 
ChailM  L  Miller. 

Director,  Standardization  and  Non-Power 
Reactor  Project  Directorate,  Division  of 
Reactor  Projects  III,  rv,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc  88-29760  Filed  12-27-88;  8:45  am] 
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IDocket  Na  50-285] 

Omaha  Public  Power  District,  Fort 
Caltwun  Station,  Unit  1;  Exemption 

I 

Omaha  Public  Power  District  (OPPD 
or  the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-40  which 
authorizes  the  operation  of  Fort  Calhoun 
Station,  Unit  1  (the  facility),  at  a  steady 
state  power  level  not  in  excess  of  1500 
megawatts  thermal.  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  the  staff]  now  or 
hereafter  in  effect  The  facility  is  a 
pressiuized  water  reactor  (PWR)  located 
at  the  licensee's  site  in  Washington 
County,  Nebraska. 

n 

10  CFR  50.48.  "Fire  Protection",  and 
Appendix  R  to  10  CFR  Part  50,  "Fire 
Protection  Program  for  Nuclear  Facilities 
Operating  Prior  to  January  1, 1979"  set 
forth  certain  fire  protection  features 
required  to  satisfy  the  General  Design 
Criterion  related  to  fire  protection 
(Criterion  3,  Appendix  A  to  10  CFR  Part 
50). 

Section  III.O  of  Appendix  R  requires 
that  facilities  have  a  reactor  coolant 
pump  oil  collection  system  if  the 
containment  is  not  inerted  during 
normal  operation.  This  system  must  be 
designed,  engineered,  and  installed  so 
that  failure  during  normal  or  design 
basis  accident  conditions  will  not  lead 
to  fire,  and  that  there  is  reasonable 
assurance  that  the  system  will 
withstand  a  Safe  Shutdown  Earthquake. 
Additionally,  the  system  must  drain  to  a 
vented  closed  container  that  can  hold 
the  entire  lube  oil  system  inventory. 

m 

By  letter  dated  November  28, 1988,  the 
licensee  requested  approval  of  an 
exemption  from  Appendix  R,  section 
III.0  to  the  extent  tiiat  it  requires  the 
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installation  of  a  reactor  coolant  pump 
(RCP)  oil  collection  system  sized  to 
accommodate  the  entire  lube  oil  system 
inventory. 

Exemption  Requested 

The  licensee  requested  an  exemption 
fi-om  the  specific  requirements  of  section 
III.0  that  would  require  the  reactor 
coolant  pump  oil  collection  system  drain 
tank  capacity  to  be  capable  of 
containing  the  entire  reactor  coolant 
P'jmp  lube  oil  inventory. 

The  licensee  stated  in  a  letter  dated 
November  28, 1988  that  the  reactor 
coolant  pump  oil  collection  system 
capacity  was  designed  such  that  oil 
leaks  from  the  RCP  lift  pumps,  oil 
coolers,  flanged  or  gasketed  oil 
connections,  oil  sight  glasses,  drain  and 
fill  connection  points,  and  oil  reservoir 
points  would  be  contained.  The  system 
consists  of  sealed  pans  and  covers 
enclosing  the  pressurized  cU  containing 
portions  of  each  RCP  and  drain  piping 
routed  to  one  of  two  ISO  gallon 
collection  tanks.  One  tari  Is  associated 
with  each  pair  of  RCPs.  The  collection 
tank  capacity  was  based  on  a  maximum 
expected  leak  of  110  gallons  for  any 
single  failure  as  opposed  to  a  two  pump 
inventory  of  280  gallons  for  each  tank. 

IV 

Acandiagly.  the  Commission  has 
determined  thai,  pursuant  to  10  CFR 
50.12,  this  Exemption  is  authorized  by 
law.  win  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  fiirther 
determined  that  special  clrciunstances, 
as  set  forth  in  10  CFR  50.12(a)(2)(ii).  are 
present  Justifying  the  Exemption, 
namely  that  the  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  In  general  the  underlying  purpose 
of  the  rule  is  to  accomplish  safe 
shutdown  in  the  event  of  a  single  fire 
and  maintain  the  plant  in  a  safe 
condition.  Under  a  worst  case  scenario, 
reactor  coolant  pump  lube  oil  would 
overflow  from  the  collection  tanks,  due 
to  the  limited  storage  capacity,  and  will 
be  channeled  to  the  floor  drains.  Since 
no  ignition  sources  are  present  in  the 
area,  no  fire  is  likely  to  occur.  Therefore, 
the  limited  lube  oil  collection  system 
capacity  does  not  pose  a  significant 
hazard  to  safe  shutdown  systems. 
Further,  the  Fort  Calhoun  Station  Fire 
Hazards  Analysis  has  evaluated  the 
effect  of  a  lube  oil  fire  In  the  reactor 
coolant  pump  cavities  and  has  shown 
that  sufficient  undamaged  equipment 
would  remain  available  to  support  safe 
shutdown. 


Accordingly,  the  Commission  hereby 
grants  the  exemption  from  the 
requirements  of  10  CFR  50.  Appendix  R. 
as  described  in  section  III  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  51174]. 

The  Safety  Evaluation  conciurently 
issued  and  related  to  this  action  and  the 
above  referenced  submittals  by  the 
licensee  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  W.  Dale 
Clark  Library,  215  South  15th  Street, 
Omaha,  Nebraska  68102. 

This  Exenqttion  is  effective  upon  issuance. 
Dated  at  Rockville,  Maryland,  this  aoth  day 
of  Deceril>er,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Gary  M.  Holahan, 

Actins  Director,  Division  of  Reactor 
rejects— in,  IV,  V  and  Special  Projects, 
Office  (^Naciear  Reactor  Regulation. 
[¥K  Doc.  88-29761  Filed  12-27-88;  8:45  am] 
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OFFICE  OF  PERSONNEL 
IMANAGEAAENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management 

action:  Notice. 


summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leesa  Martin,  (202)  632-072& 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  November  28. 1988  (53  FR 
228).  Individual  authorities  established 
or  revoked  under  Schedule  A,  B,  or  C 
between  November  1. 1968,  and 
November  30, 1988,  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  Fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
concolidated  listing  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 


Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during 
November. 

Schedule  B 

No  schedule  B  authorities  were 
established  or  revoked  during 
November. 

Schedule  C 

Department  of  Agriculture 

One  Staff  Assistant  to  the  Assistant 
Secretary  iar  Governmental  and  Public 
Affairs.  Effective  November  1. 1988. 

Department  of  Commerce 

On  Congressional  Affairs  Specialist  to 
the  Congressional  Affairs  Advisor  for 
tiie  Bureau  of  the  Census.  Effective 
November  1, 1988. 

One  Special  Advisor  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  Effective 
November  2, 1988. 

One  Deputy  to  the  Director  for  the 
Office  of  Legislative  Affairs.  Effective 
November  4. 1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Africa, 
Near  East  and  South  Asia.  Effective 
November  15, 1988. 

One  Special  Assistant  to  the 
Executive  Director  for  the  National 
Marine  Fisheries  Service.  Effective 
November  17. 1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Near 
East,  and  South  Asia.  Effective 
November  21, 1988. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  the  Oceanic  and 
Atmospheric  Administration.  Effective 
November  23. 1988. 

One  Confidential  Assistant  to  the 
Director  for  the  Bureau  of  the  Census. 
Effective  November  30, 19ea 

Department  of  Defease 

One  Private  Secretary  to  the  Judge, 
U.S.  Court  of  Military  Appeals.  Effective 
November  17. 1988. 

Department  of  Education 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  banning.  Budget 
and  Evaluation.  Effective  November  1. 
1988. 

One  Confidential  Assistant  to  the 
Secretary's  Senior  Special  Assistant 
Effective  November  2, 1988. 

One  ^>ecial  Assistant  to  the  Deputy 
Under  Secretary  for  Management 
Effective  November  4, 1988. 

One  Confidential  Assistant  to  the 
Secretary's  Senior  Special  Assistant. 
Effective  November  16, 1988. 
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One  Confidential  Assistant  to  the 
Secretary's  Senior  Special  Assistant. 
Effective  November  23. 1988. 

Department  of  Energy 

One  Legal  Advisor  to  a  Member  of  the 
Federal  Energy  Regulatory  Commission. 
Effective  November  1, 1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy.  Effective  November 
4.1988. 

One  Special  Assistant  to  the  Deputy 
Secretary  for  SSC  Coordination 
(Executive  Director).  Effective 
November  23, 1988. 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  November  29. 1988. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Community  Services. 
Effective  November  17. 1988. 

Department  of  Housing  and  Urban 
Developmpnt 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Operations  and 
Management.  Effective  November  7, 
1988. 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  November  10. 1988. 

One  Assistant  to  the  Deputy  Assistant 
Secretary  for  the  Office  of  Legislative 
and  Congressional  Relations.  Effective 
November  23. 1988. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Operations  and 
Management.  Effective  November  23, 
1988. 

One  Special  Advisor  to  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Relations.  Effective 
November  28, 1988. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director  for  the 
Office  of  Public  Affairs.  Effective 
November  1. 1988. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy,  Budget  and 
Adminiflfration.  Effective  November  1. 
1988. 

One  Special  Assistant  to  the  Director 
for  the  Bureau  of  Land  Management. 
Effective  November  23. 1988. 

Department  of  Justice 

One  Assistant  to  the  Attorney 
General  for  Offices.  Boards,  and 
Divisions.  Effective  November  2. 1988. 

One  Assistant  to  the  Attorney 
General  (Staff  Assistant)  for  Offices, 
Boards,  and  Divisions.  Effective 
November  8. 1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Attorney  General  for 


Offices.  Boards,  and  Divisions.  Effective 
November  23. 1988. 

Department  of  Labor 

One  Staff  Assistant  to  the  Secretary 
of  Labor.  Effective  November  1. 1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
November  1. 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective 
Nfovember  2. 1988. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Mine  Safety  and 
Health.  Effective  November  2. 198a 

Department  of  Transportation 

One  Staff  Assistant  to  the 
Administrator  for  the  Maritime 
Administration.  Effective  November  23. 
1988. 

Action 

One  Director  of  Public  Affairs 
(Supervisory  Public  Affairs  Specialist)  to 
the  Director.  Effective  November  18. 
1988. 

One  Special  Assistant  to  the  Director. 
Effective  November  16. 1988. 

Environmental  Protection  Agency 

One  Staff  Assistant  to  the  Assistant 
Administrator  for  the  Office  of 
Enforcement  and  Compliance 
Monitoring.  Effective  November  17, 
1988. 

Farm  Credit  Administration 

One  Private  Secretary  to  the  Member. 
Effective  November  23. 1988. 

General  Services  Administration 

One  Personal  Assistant  to  the 
Regional  Administrator.  Region  9. 
Effective  November  17. 1988. 

National  Archives  and  Records 
Administration 

One  Assistant  to  the  Prtisidential 
Diarist  to  the  Archivist  of  the  United 
States.  Effective  November  23. 198a 

Office  of  Management  and  Budget 

One  Special  Assistant  to  the 
Associate  Director  for  Human 
Resources.  Effective  November  1, 1988. 

OfHce  of  Personnel  Management. 

Coostance  Homer 

Director 

Authority:  5  U.S.C.  3301.  3302;  E.0. 10555.  3 
CFR  1954-195»Comp..         » 
(FR  Doc.  88-29717  Filed  12-27-88;  .8:45  am] 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Advisory  Committee  on 
Semiconductors  (NACS);  Meeting 

The  purpose  of  the  National  Advisory 
Committee  on  Semiconductors  is  to 
devise  and  promulgate  a  national 
semiconductor  strategy,  including 
research  and  development.  The 
implementation  of  this  strategy  will 
assure  the  continued  leadership  of  the 
United  States  in  semiconductor 
technology.  The  Committee  will  meet  on 
January  11. 1989  in  Room  5104.  New 
Executive  Office  Building.  Washington, 
D.C..  at  9.00  a.m.  The  proposed  agenda 
is: 

(1)  Briefing  of  the  Committee  on  its 
organization  and  administration. 

(2)  Briefing  of  the  Committee  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  studies  regarding 
semiconductors. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

A  portion  of  the  lanuary  11  session 
will  be  closed  to  the  public. 

The  brief.ng  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b.(c)  (1). 
(2).  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosiire  of  information  of  a  personal 
nature  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b.(cKe). 

Because  of  security  in  the  New 
E,\ecutive  Office  Building,  persons 
wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Barbara  ). 
Diering.  at  (202)  456-7740.  prior  to  3:00 
p.m.  on  January  10. 1989.  Mrs.  Diering  is 
also  available  to  provide  specific 


information  regarding  time,  place  and 
agenda  for  the  open  session. 
December  23, 1988. 
Batbara  |.  Dieting. 

Special  Assistant,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  88-30015  Filed  12-23-88;  4K)2  pm) 
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POSTAL  RATE  COMINISSION 
(Order  Na  813;  Dodcet  No.  C8»-2] 

Complaint  of  ttie  City  of  Eufaula,  AL; 
Order  on  Filing  of  Complaint  of  ttte 
City  of  Eufaula,  AL 

Issued:  December  22,  igsa 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman:  Patti  Birge  Tyson,  Vice-Chairman: 
John  W.  Crutchen  Henry  R.  Folsom;  W.H. 
'Trey"  LeBlanc,  IIL 

The  Postal  Rate  Commission  has 
received  a  complaint  filed  under  39 
U.S.C.  3662  from  the  Barbour  County 
Commission  and  City  of  Eufaula, 
Alabama.'  From  the  material  filed  with 
the  Commission  it  appears  that  the 
Barbour  County  Commission  and  City  of 
Eufaula,  Alabama,  are  asserting  that  the 
Postal  Service's  plans  to  eliminate  the 
current  post  office  box  numbers  of  the 
Eufaula  postal  patrons  and  require  the 
use  of  new  box  numbers  constitutes 
unreasonable  discrimination  among  mail 
users  in  the  provision  of  postal  services. 
39  U.S.C.  403(c).  It  is  requested  "that  the 
Postal  Rate  Commission  (will)  hold  a 
hearing  in  Eufaula,  Alabama,  so  that 
interested  citizens  may  have  a 
meaningful  opportunity  to  be  heard,  and 
*  *  *  the  Commission  (will)  direct  that 
postal  box  patrons  be  restored  to  their 
box  numbers  *  *  *•• 

Under  the  Commission's  rules  of 
practice  (39  CFR  3001.84)  the  Postal 
Service  has  30  days  to  file  an  answer  to 
a  complaint.  As  explained  below,  we 
are  invoking  rule  85  (39  CFR  3001.85) 
with  respect  to  informal  methods  of 
resolution.  We  will  thus  postpone  the 
formal  answer  until  the  outcome  of 
informal  approaches  is  clear.  The  Postal 
Service  and  the  parties  will  be  notified 
of  the  date  for  filing  an  answer  to  the 
complaint. 

It  is  Commission  policy  and  practice 
"to  encourage  the  resolution  and 
settlement  of  complaints  by  informal 
procedures  *  *  *"  (39  CFR  3001.85.) 
Although  it  is  requested  that  a  hearing 
be  held  in  Eufaula.  Alabama,  we  believe 


that  informal  procedures  would  be  the 
best  route  to  take  at  this  time.  Therefore, 
pursuant  to  rule  85,  the  Chairman  will 
appoint  a  coordinator  of  informal 
resolution  efforts.  The  scheduling  of  any 
formal  procedures  such  as  hearing  dates 
and  due  date  for  pefitions  of 
intervention  will  be  postponed,  tmtil  it  is 
clear  that  such  procedures  are  needed. 

It  is  ordered: 

(1)  The  Commission  will  employ 
informal  procedures,  pursuant  to  section 
85  of  the  rules  of  practice,  in  this  case. 

(2)  Further  procedural  dates,  including 
the  Postal  Service's  answer,  will  be 
provided  for  in  future  orders. 

By  the  Commission. 
Charles  L  Qapp, 
Secretary. 

(FR  Doc  88-29845  Filed  12-27-88;  8:45  am) 
BILUNG  CODE  771S-01-M 


'  The  Commission  received  a  letter  dated 
December  9. 1988  from  Sam  Slade,  Mayor  of  the 
City  of  Eufaula.  Alabama  and  a  letter  dated 
Oecemt>er  14, 1988  and  accompanying  Resolution 
74-1988  from  Grover  Berry  Forte.  Vice  Chairman. 
Barbour  County  Commission. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  tJnder  Review  by  the  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fugash,  Deputy  Executive  Director. 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Consumer  Affairs,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 

Extension 

(Rule  17a-5(c);  File  No.  270-199] 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  scq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  of  Rule  17a-5(c)  which  requires 
all  broker-dealers  who  carry  customer 
accounts  to  furnish  certain  financial 
statements  to  their  customers.  1500 
respondents  incur  an  estimated  average 
burden  of  one  minute  to  comply  with  5ie 
rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
representative  summary  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director.  450  Fifth  Street. 
NW..  Washington.  DC  20549-6004.  and 
Gary  Waxman.  Clearance  Officer. 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (3235- 


0199).  Room  3228.  New  Executive  Office 

Building,  Washington.  DC  20543. 

Jonathan  G.  Katz, 

Secretary. 

December  21, 1988. 

(FR  Doc.  88-29746  Filed  12-27-88:  8:45  am) 
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IRatoSM  No.  34-26382;  FNe  No.  SR-AMEX- 
68-31] 

Self-Regulatory  Organixations; 
American  Stodi  Exctiange,  Inc.;  FiHng 
and  immediate  Effectiveness  of 
Proposed  Rule  Ctuinge  Relating  to 
Trading  Halts 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1)  ("Act"),  notice  is  hereby 
given  that  on  December  15, 1988.  the 
American  Stock  Elxchange,  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

[Brackets)  indicate  deletions;  italics 
indicate  additions.' 

The  effectiveness  of  this  proposed 
nde  change  is  contingent  upon  1) 
approval  by  the  Commission  and 
effectiveness  of  rules  (substantively 
identical  to  the  proposed  rule)  of  the 
following  self-regulatory  organizations: 
Chicago  Board  Options  Exchange. 
(Cininnati  Stock  Exchange.  Midwest 
Stock  Exchange.]  National  Association 
of  Securities  Dealers,  and  New  York 
Stock  Exchange  [Pacific  Stock 
Exchange,  and  Philadelphia  Stock 
Exchange];  and  2)  the  following 
organizations  having  rules  which  halt 
the  trading  of  futures  contracts  on  stock 
index  groups  and  options  on  such 
futures  contracts  under  circumstances 
substantively  identical  to  those 
contained  in  this  proposed  rule  change: 
Chicago  Board  of  Trade.  Chicago 
Mercantile  Exchange.  Kansas  City 
Board  of  Trade  and  New  York  Futures 
Exchange. 

This  rule  change  shall  be  effective  for 
a  one-year  pilot  period,  ending  on  the 
last  day  of  the  month  in  which  the  first 


■  Hiese  changes  are  being  made  to  the  Amex's 
trading  halt  proposal  as  approved  in  Securities 
Exchange  Act  Release  No.  26198  (October  IS,  ISSS), 
S3  FR  41637. 
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year  anniversary  of  its  effective  date 
faUs. 

Rules  of  General  Applicability 

Rule  950. 

(a)  The  following  Floor  Rules  shall 
apply  to  Exchange  option  transactions 
and  other  transactions  on  the  Exchange 
in  option  contracts:  100, 101. 103, 104, 
105, 106, 109. 110. 112, 117, 123, 129, 13a 
135, 150, 151, 152, 153, 155, 157. 170, 172, 
173, 174. 175. 176. 177. 180, 181. 183, 184. 
185. 192  and  193.  Unless  the  context 
otherwise  requires,  the  term  "stock" 
wherever  used  in  the  foregoing  Rules 
shall  be  deemed  to  include  option 
contracts.  Except  as  otherwise  provided 
in  this  Rule,  all  other  Floor  Rules  (series 
100  et  seq.)  shall  not  be  applicable  to 
Exchange  option  transactions. 

Stock  Index  Options 

Trading  Rotations,  Halts  and 
Suspensions 
Rule918C 

(a)  No  change 

(bj  Trading  on  the  Exchange  in 
options  on  a  stock  index  group  shall  be 
halted  or  suspended  whenever  trading 
has  been  halted  or  suspended  in  the 
primary  market(8)  for  any  combination 
of  underlying  stocks  accounting  for  such 
minimum  percentage  of  the  current 
index  group  value  as  the  Exchange  may 
establish  from  time  to  time  pursuant  to 
this  Rule,  or  whenever  [Uie  Exchange 
otherwise]  two  floor  governors  and  a 
senior  executive  officer  of  the  Exchange 
deem[s]  such  actions  appropriate  in  the 
interest  of  a  fair  and  orderly  market  or 
to  protect  investors.  Among  the  factors 
that  die  Exchange  may  consider  in 
exercising  its  discretion  to  halt  or 
suspend  trading  in  options  on  a  stock 
index  group  are  that: 

(1)  The  current  calculation  of  the 
numerical  index  value  derived  from  the 
current  market  prices  of  the  underlying 
stocks  in  such  stock  index  group  is  not 
available; 

(2)  Trading  is  one  or  more  of  the 
underlying  stocks  comprising  such  stock 
index  group  has  been  halted  in  the 
primary  market(8)  under  circamstances 
which  indicate  that  such  stock  or  stocks 
will  likely  re-open  at  a  price  or  prices 
significantly  different  than  the  price  or 
prices  at  which  such  stock  or  stocks  last 
traded  prior  to  the  trading  halt; 

(3)  Trading  has  been  halted  or 
suspended  in  the  primary  market(s)  for 
any  combination  of  underlying  stocks 
accounting  for  20%  or  more  of  the 
current  index  group  value;  or 

(4)  Other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderiy 
market  are  present 


Trading  in  any  class  or  series  of  stock 
index  options  that  has  been  the  subject 
of  a  halt  or  suspension  by  the  Exchange 
may  be  resumed  upon  a  determination 
by  the  Exchange  that  (ij  the  conditions 
which  led  to  the  halt  or  suspension  are 
no  longer  present;  (iij  underlying 
securities  constituting  50%  or  more  of 
the  stock  index  value  are  not  subject  to 
halt  or  suspension  in  the  primary 
market  for  the  trading  of  such 
underlying  securities;  and  (Hi)  two  floor 
governors  in  consultation  with  a  senior 
executive  officer  of  the  Exchange 
conclude  in  their  best  Judgment  [and] 
that  the  interests  of  a  fair  and  orderly 
market  are  [best]  served  by  a 
resumption  of  trading. 

(c)  No  change. 

Commentary 

.01-.06  No  change. 

.07  The  Exchange  shall  halt  trading  in 
a  class  of  broad-based  stock  index 
options  no  later  than  ten  minutes  after 
the  Exchange  has  determined  that 
[trading  of  hittu^s  on  the  same  stock 
index  (or  on  a  stock  index  which  the 
Exchange  has  determined  to  be  closely 
related]  the  primary  Standard  and 
Poor's  500  Index  futures  contract  has 
reached  a  price  limit  dne  to  a  decline  of 
30]  Standard  &  Poor's  500]  Index  points 
[or  250  Dow  Jones  Industrial  Average 
points]  from  the  closing  value  of  the 
previous  trading  day,  if  during  such 
period  the  Exchange  has  determined 
that  there  is  no  indication  that  active 
trading  above  such  point  is  about  to 
commence.  Tradins  mav  resume  in  such 
class  of  index  options  if  active  trading 
has  resumed  in  the  futures  contract  for 
two  minutes,  so  long  as  the  Exchange 
has  determined  that  (a)  underlying 
securities].];  and  (b)  two  floor  governors 
in  consultation  with  a  senior  executive 
officer  of  the  Exchange  conclude  in  their 
best  Judgment  that  the  interests  of  a  fair 
and  orderly  market  are  served  by  a 
resumption  in  trading. 
of^cer  of  the  Exchange  conclude  in  their 
best  judgment  that  the  interests  of  a  fair 
and  orderly  market  are  served  by  a 
resumption  in  trading. 

(b)  Not  applicable. 

(c)  Not  applicable. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Inits  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  simmiaries,  set  forth 
in  sections  (A),  (B).  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  conjunction  with  the  other  major 
Exchanges,  the  Amex  filed  a  proposal 
(SR-AMEX  8a-24)  to  implement  trading 
halts  during  significant  market  declines. 
Although  the  filing  has  been  approved 
by  the  Commission  (SEC  Release  No. 
34-26198),*  the  Amex  seeks  to  clarify 
various  technical  and  non-sutwtanUve 
rules  implementing  the  trading  halt 
proposals. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  witii  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Tlie  proposed  rule  change  will  impose 
no  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

nL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change  is 
concerned  solely  with  an  interpretation 
of  an  existing  nde,  it  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Act  and  subparagraph  (e)  of  Rule 
19b-4  imder  the  Act  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  piuposes  of  the  Act. 


IV.  Sdidtation  of  Coraments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Stieet  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  wUl  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Stieet  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  die  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitied  by  January  18, 1989. 

For  the  Commisaion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  21. 198a 
Jonathan  G.  KaU, 
Secretary. 
[FR  Doc.  88-29740  Filed  12-27-88;  a-45  am] 
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*  October  19, 1968. 53  FR  41837. 


[Release  Na  34-20381;  »••  No.  SR-AMEX- 
••-34;  SR-CBOE-^^-22;  SR-PSE-e8-30; 
andSR-PHLX-88-39] 

Self-Regulatory  Oroanizations;  * 
American  Stock  ExclMnge,  Inc.  et  aL; 
Plllng  and  Order  Granting  Temporary 
Acceleratad  Approval  to  PropMod 
RulaCtiange 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934, 15 
U.S.C  788(b)(1).  notice  if  hereby  given 
that  on  December  20, 1988,  December  12, 
1988.  December  15, 1988,  and  November 
28, 1988,  respectively,  the  American 
Exchange,  Inc.  ("Amex").  the  Chicago 
Board  Cations  Exchange.  Ina  ("CBOE"), 
the  Pacific  Stock  Exchange.  Inc.  ("PSC"), 
and  the  Philadelphia  Stock  Exchange, 
Inc.  ("PHUC)  filed  witii  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and  ni 
below,  which  Items  have  been  prepared 
by  the  self -regulatory  organizations 
C'SROs"). 


I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  SROs  propose  to  extend  the 
cjirrent  margin  requirements  for  short 
equity  and  index  options  positions 
dirough  March  20, 1989.  The  SRO's 
current  margin  requirements  were 
approved  in  Securities  Exchange  Act 
Release  No.  25701  (May  17, 1988),  53  FR 
20706.  for  a  six-month  period. 

n.  Self-Regolatory  Organizations' 
Statement  oi  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  their  filings  with  the  Commission, 
the  SROs  included  statements 
concerning  the  purpose  of  tind  basis  for 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  SROs  have  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  o^  such 
statements. 

A.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of  and 
Statutory  of  and  Statutory  Basis  for,  the 
Proposed  Rule  Changes 

On  May  17. 1988,  die  Commission 
approved  proposals  by  the  SROs  to 
amend  their  rules  to  increase  the 
customer  margin  requirements  for  short 
positions  in  equity  and  index  options.  > 
The  proposals,  which  were  approved  for 
a  six-month  period,  provided  for  margin 
requirements  for  broad-based  index 
options  of  100%  of  the  options  premium 
plus  15%  of  the  underlying  aggregate 
index  value,  less  any  out-of-the-money 
amount  with  a  minimum  requirement  of 
the  option  premium  plus  10%  of  the 
underlying  aggregate  index  value.  TTie 
proposals  provided  for  margin 
requirements  for  equity  options  and 
narrow-based  index  options  of  100%  of 
the  options  premiums  plus  20%  of  the 
underlying  product  value,  less  any  out- 
of-the-money  amount  with  a  minimum 
requirement  of  the  option  premium  plus 
10%  of  the  underlying  product  value. 

The  SROs  note  that  analysis  of 
underlying  instrument  percentage  price 
changes  indicates  that  both  equity  and 
index  options  may  be  overmargined. 
The  SROs  propose  to  extend  the  current 
margin  requirements  until  March  20, 
1989,  however,  to  permit  implementation 
of  a  routine  margin  monitoring  program 
expected  to  be  instituted  by  the  options 
SROs  in  the  first  quarter  of  1989,  and  to 
gain  more  time  to  review  the  initial  pilot 
experience. 


(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  SROs  do  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received;  however,  the  CBOE  stated  that 
discussions  with  staff  of  numerous 
member  organizations  reflected  support 
for  the  continuation  of  current  margin 
levels. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  tat 
Commission  Action 

The  SROs  have  requested  accelerated 
effiectiveness  of  the  proposals  pursuant 
to  section  19(b)(2)  of  die  Act  to  permit 
the  uninterrupted  effectiveness  of  the 
current  margin  levels.  The  Commission 
finds  good  cause  for  approving  the 
proposed  rule  changes  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  proposals  in  the 
Federal  Re^ster.  The  SROs'  proposals 
extend  current  margin  requirements  that 
were  requested  for  the  full  thirty-day 
period  and  were  approved  by  the 
Commission  in  Securities  Exchange  Act 
Release  25701  (May  17. 1988),  53  FR 
20706.  In  light  of  the  absence  of  any 
comments  on  the  SROs'  original 
proposals,  the  Commission  believes  that 
a  good  cause  finding  is  warranted.  In 
addition,  the  proposals  merely  extend 
the  margin  levels  that  have  been  in 
place  for  six  months,  and  prevent  the 
margins  bom  reverting  back  to  levels 
that  may  be  inconsistent  with  the 
routine  margin  monitoring  program  that 
is  being  developed. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appHcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5),*  which 
provides,  in  pertinent  part  that  the  rules 
of  the  exchanges  must  be  designed  to 
protect  investors  and  the  public  interest 
Extending  the  current  margin 
requirements  until  a  routine  margin 
monitoring  program  is  implemented 
should  assure  both  firms  and  investors 
reasonable  financial  protection  even  if 
market  volatility  increases  during  this 
period.  Moreover,  the  SROs  have 
provided  data  to  indicate  that  the 
current  margin  levels  are  adequate  for 


'  SocoritiM  Exchange  Ad  Releaw  No.  2S7m.  S9 
FR  20760. 


>  IS  U.S.C  78f(bK5)  (1982). 
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prudential  purposes.  Interested  persons 
invited  to  submit  written  data,  views, 
and  arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
numbers  in  the  caption  above  and 
should  be  submitted  by  January  18, 1989. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  changes  are  approved  for 
a  period  ending  on  March  20, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  December  21. 1968. 
|FR  Doc.  88-29741  Filed  12-27-88  8:45  am] 

BILLING  COOC  MIO-OI-M 


(RelMS*  No.  34-26373,  FH«  No.  SR-CBOE- 
8S-02] 

S«lf-Regulatory  Organizations; 
Chicago  Board  Options  Excttange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  the  Retail 
Automatic  Execution  System  ("RAES") 

I.  introduction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,* 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE'  or  "Exchange')  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  on  April  6, 
1988,  a  proposed  rule  change  (SR- 
CBOE-88-02)  to  amend  on  a  six  month 
pilot  basis  market  maker  eligibility 
requirements  for  participation  in  the 
CBOE's  Retail  Automatic  Execution 


'  IS  U.S.C  78s(b)(2)  (1962). 
*  17  CFR  200.3O-3(a)(12)  (1968). 
>  IS  U.S.C.  7a8(bHl)  (1982). 
■  15  CFR  240.19b-^  (1967). 


System  ("RAES") '  in  the  Standard  ft 
Poor's  500  index  option  ("SPX").* 

n.  Description  of  Proposal 

The  Commission  approved  the  use  of 
RAES  for  SPC  options  in  September 
1988,  at  the  same  time  establishing  a 
pilot  program  for  market  maker 
eligibility.*  The  pilot  program,  still  in 
effect  today,  requires  those  CBOE 
market  makers  who  wish  to  participate 
in  RAES  SPX  to  meet  certain  eligibility 
requirements.  Among  these  are 
requirements  that  (1)  a  market  maker  log 
on  RAES  in  person  and  remain  on  the 
system  only  so  long  as  he  is  in  the  SPX 
trading  crowd  and  (2)  only  one  market 
maker  participating  in  RAES  through  a 
joint  account  may  trade  in  SPX  through 
RAES  at  a  time.  The  proposed 
amendments  would  alter  exchange 
administration  of  these  standards  and 
provide  the  Exchange  with  additional 
authority  to  both  encourage  and  require 
market  maker  participation  in  RAES. 

First,  die  proposed  rule  change  would 
authorize  the  CBOE  Market 
Performance  Committee  ("MPC")  to 
exempt  participating  market  makers 
from  the  joint  account  participation  and 
trading  in-person  restrictions  described 
above.  This  provision  of  the  rule  would 
replace  the  provision  currently  in  effect, 
which  provides  that  the  Exchange  may 
take  these  actions  under  "unusual 
market  conditions."  The  Exchange 
believes  it  is  appropriate  to  vest  this 
authority  in  the  MPC  because  it  is 
responsible  for  overseeing  market 
marker  performance. 

Second,  the  proposed  rule  change 
would  provide  the  MPC  with  the 
discretion  to  require  that  any  market 
maker  who  logs  onto  RAES  in  SPX  at 
any  time  during  an  expiration  month 
participate  in  RAES  whenever  he  is 
present  in  that  trading  crowd  until  the 
next  expiration.  This  change  is  intended 
to  address  the  problem  of  inadequate 
market  maker  RAES  participation 
immediately  prior  to  expiration, 
typically  a  time  of  larger  volume  and 
increased  market  maker  exposure. 

Third,  the  proposed  rule  change 
provides  that,  in  the  event  there  is 
inadequate  RAES  participation  in  SPX 
at  any  time,  the  MPC  may  require 


*  RAES  automatically  execute*  public  customer 
market  and  marketable  limit  order*  of  a  certain  (tze 
(typically  ten  contracts  or  fewer)  against 
participating  market  maker*  in  the  CBOE  trading 
crowd  at  the  t>est  bid  or  offer  reflected  in  the  CBOE 
quotation  aystem. 

*  The  proposed  rule  change  wa*  noticed  for 
comment  in  Securities  Exchange  Act  No.  25621 
(April  27. 1968).  53  FR  15935.  One  commentator 
submitted  a  letter,  discussed  infra,  concerning  (he 
proposal. 

*  See  Securities  Exchange  Act  Release  No.  23590 
(September  4. 1966)  51  FR  32709. 


market  makers  who  are  members  of  the 
trading  crowd  to  sign  onto  RAES 
"absent  reasonable  justification  or 
excuse  for  non-participation."  The  MPC 
will  prepare  lists  on  a  periodic  basis  of 
those  market-makers  who  it  deems  to  be 
members  of  the  SPX  trading  crowd. 
These  persons  will  be  notified  that  they 
are  on  the  list,  and  may  be  called  upon 
to  log  on  to  RAES  under  the  rule. 

The  proposed  rule  generally  retains 
the  disciplinary  sanctions  of  the  original 
rule,  which  provided  that  members 
could  be  fined  pursuant  to  CBOE  Rule 
6.20  "  and  were  subject  to  disciplinary 
action  by  the  Business  Conduct 
Committee  ("BCC")  for  their  failure  to 
comply  with  any  of  the  requirements  of 
the  rule.  The  proposed  rule  also  retains 
a  provision  authorizing  the  MPC  to 
suspend  a  member's  RAES  participation 
eligibility,  and  adds  a  new  provision 
authorizing  the  MPC  to  take  such  other 
action  "as  may  be  appropriate  and 
allowed"  pursuant  to  Chapter  VIII  of  the 
Exchange's  Rules.'' 

m.  Comments  Received 

The  Commission  received  two  letters 
from  one  commentator  concerning  the 
CBOE's  proposed  market  maker 
eligibility  requirements.*  The 
commentator,  the  Fossett  Corporation 
("Fossett"),  supports  the  objectives  of 
the  rule  but  believes  that  voluntary 
participation  by  market  makers  f 
currently  excluded  from  RAES  by  the  in- 
person  trading  requirement  is  preferable 


*  Rule  0.20  provides  that  two  Floor  OfTicials,  upon 
a  finding  that  a  market  maker  has  impaired  the 
maintenance  of  a  fair  and  orderly  market  or 
impaired  public  conndence  in  the  operations  of  the 
Exchange,  may  fine  the  market  maker  a  maximum 
of  $1000.  The  imposition  of  this  fine  may  l>e 
appealed  to  the  Exchange's  Appeals  Committee, 
which  must  appoint  a  hearing  panel  of  no  fewer 
than  three  persons  and  create  a  record  of  its 
proceedings. 

^  See.  e.g...  CBOE  Rule  8.12.  outlining  remedial 
actions  available  to  the  MPC  upon  a  determination 
that  market  makers  (either  individually  or 
collectively  as  members  of  a  trading  crowd)  have 
failed  to  meet  minimum  performance  standards.  The 
MPC  may  suspend,  terminate  or  restrict  a  market 
maker's  registration  or  appointment  to  one  or  more 
options  classes;  restrict  appointments  to  additional 
option  classes:  relocate  options  classes:  and 
prohibit  a  member  from  trading  at  a  particular 
station.  Any  action  taken  by  the  MPC  is  reviewable 
by  the  CBOE  Board  of  Directors  or  a  panel 
composed  of  at  least  three  Board  members.  The 
review  panel  or  the  Chairman  of  the  Board  may 
grant  or  deny  a  stay  of  the  Committee's  action.  See 
also  CBOE  Rule  8.2. 

•  See  letter  from  J.  Stephen  Fossett.  President 
Fossett  Corporation,  to  Jonathan  C  Katz,  Secretary. 
SEC.  dated  May  24. 1988  ( "Fossett  Letter  I")  and 
letter  to  Holly  Smith.  Special  Counsel,  Division  of 
Market  Regulation.  SEC.  dated  )une  27. 1968 

( "Fossett  I.etter  U").  Copies  of  both  letters  are 
available  in  the  Commission's  Public  Reference 
Room  in  Washington.  DC  in  File  Na  SR-CBOE-BS- 
02. 


to  coercing  participation  by  in-crowd 
market  makers.  Specifically,  Fossett 
believes  that  the  in-person  requirement 
is  "an  unnecessary  barrier  to 
competition  for  SPX  RAES  trades,  given 
that  there  are  other  market  markers  who 
but  for  the  in-person  requirement  would 
sign  on  the  system."  •  Rather  than 
empower  the  MPC  to  require 
participation  by  trading  crowd 
members,  Fossett  proposes  that,  first,  if 
RAES  participation  is  determined  to  be 
inadequate,  market  makers  not 
physically  present  in  that  trading  crowd 
should  be  allowed  to  log  on  RAES  in 
SPX  if  they  so  desire,  pro'vided  that  they 
agree  to  remain  on  the  system  until  the 
next  expiration.  Second,  if  the  level  of 
participation  is  still  insufficient  or  if 
immediate  action  is  required  in  order  to 
make  RAES  available,  then  the  MPC 
could  require  market  makers  in  the 
trading  crowd  to  sign  on.  Fossett 
suggests  that,  in  order  to  avoid  constant 
changes  in  the  application  of  the  rule, 
the  in-person  requirement  be  lifted  for 
an  extended  period  of  time  (2  or  3 
months),  after  which,  if  in-person 
participation  is  adequate,  die  in-person 
requirement  woidd  be  re-instated  until 
participation  was  again  insufficient 
Fossett  believes  this  alternative  is 
preferable  to  the  system  proposed  by 
the  Exchange  because  it  is  more  likely  to 
result  in  continuous,  adequate 
participation  by  maricet  makers, 
introduce  additional  capital  into  the 
system  by  non-trading  crowd  members, 
and  improve  the  quality  of  the  SPX 
market.  It  believes  the  proposal  put 
forward  by  the  Exchange,  on  the  other 
hand,  would  impose  unjustifiable 
burdens  on  competition  in  the  SPX 
options  market  in  violation  of  section 
6(b)(5)  and  6(b)(8)  of  the  Act.»o  Finally. 
Fossett  asserts  that  the  proposal  may 
chill  market  making  by  in-crowd  trading 
members  by  presenting  them  with  the 
possibility  of  forced,  involuntary  RAES 
participation. 

Fossett  also  commented  on  the 
disciplinary  action  provision  of  the 
proposal,  suggesting  that  the  maximum 
potential  penalty  for  violating 
participation  requirements  should  be 
explicitly  stated  in  the  rule,  so  that 
members  have  notice  of  their  potential 


•  Fossett  letter  I.  id.  at  4.  The  commentator  states 
the  intent  of  the  in-person  requirement  apparently 
was  "to  help  build  up  the  size  of  (he  SFX  crowd" 
and  if.  two  years  later.  RAES  participation  by  SPX 
crowd  members  I*  insofRdenl,  then  the  in-person 
req«tirem«nt  has  not  been  effscthra. 

'<>  Section*  6(b)(5)  am)  efbKfl)  reqnhv. 
respectively,  that  the  mles  of  a  national  securities 
exchange  be  designed  to  ""remove  impedimenta  to 
and  perfect  the  mechanisms  of  a  free  and  open 
market"  and  ""not  impose  any  tNirden  on 
competition  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act." 


liability  and  to  enaxae  that  penalties  are 
commensurate  with  the  significance  of 
the  violatioiL  Fossett  believes  it  is  unfair 
for  the  Exchange  to  present  its  members 
*vith  the  possibility  of  unlimited  fines, 
suspension  of  market  maker 
appointments,  and  expulsion  from 
RAES,  and  proposes  instead  that  a  fine 
not  exceeding  $1000  ($5000  for  multiple 
violations)  and  a  three  monA 
suspension  fitjm  RAES  participation  (1 
year  for  multiple  violations)  be 
established  as  the  maximum  penalties 
that  the  MPC  may  impose. 

In  response  to  the  comments  of  the 
Fossett  Corporation,  the  CBOE  states 
that  its  proposed  rule  does  in  fact 
authorize  the  MPC  to  waive  the  in- 
person  requirement  as  and  when  it 
deems  appropriate,  thereby  providing 
for  participation  by  non-trading  crowd 
members  when  determined  to  be 
appropriate  by  the  MPC.» »  The 
Exchange  bebeves,  however,  that  the 
ability  of  the  MPC  to  require 
participation  in  the  first  instance  by  in- 
crowd  members  is  consistent  with  the 
Exchange  Act.  In  regard  to  the 
suggestion  that  the  rale  specify  a 
maximtim  fine,  the  Exchange  ai^es  that 
its  Business  Conduct  Committee 
("BCC"),  the  only  CBOE  Committee 
authorized  to  levy  fines  for  violations  of 
the  proposed  rule,  does  not  presently 
have  a  maximum  fine  limit,  and  that  it 
would  be  inappropriate  to  establish  such 
a  limit  in  Chapter  XVU  (DiscipUne)  of 
the  Exchange  Rules. 

IV.  Discussion 

The  CBOE's  proposed  rule  change  is 
expressly  intended  to  address  problems 
identified  during  the  pilot  period  with 
the  current  eligibility  criterion.  The  chief 
problem,  highlighted  most  significantly 
during  the  market  crash  in  October  1987, 
concerns  the  willingness  of  individual 
market  makers  to  participate  voluntarily 
on  a  continuous  basis  in  RAES  during 
periods  of  unusual  and  unpredicted 
maricet  volatility.  Under  such 
circumstances,  if  market  markers  defect 
from  an  automatic  execution  system  an 
exchange  may  be  forced  to  discontinue 
its  operation,  thereby  contributing  to 
investor  uncertainty  and  market 
instability. »  The  CBOE  proposal  is 
designed  to  ensure  the  continued 
operation  of  RAES.  particularly  during 
periods  of  increased  market  volatiUty, 
by  requiring  maricet  maricer 


■  ■  See  letter  from  Frederic  M.  Kreiger.  Associate 
General  Counsel.  CBOE.  to  fonathan  G.  Katx, 
Secretary.  SEC  dated  June  &  198a 

■  *  See  disscusion  of  performance  of  options  small 
order  exacntion  system*.  In  TTie  October  1987 
Market  Break.  A  Report  by  the  Division  of  Market 
Regulations.  SEC  (Febnwiy  3. 1988)  ("MarkM  Break 
study "^  at  8-8  to  8-10. 


participation  during  expiration  months 
(periods  historically  associated  with 
volatility  increases)  and  on  occasions 
when  the  Exchange  determines  that 
RAES  particnpation  is  inadequate. 

The  Commission  believes  the 
proposed  rule  change  is  a  positive  step 
in  strengthening  the  integrity  of  the 
RAES  system.  The  proposed  rule  change 
is  identical  in  all  material  respects  to  a 
rule  change  recently  approved  by  the 
Commission  that  revised  the  market 
maker  eligibility  criteria  for 
particnpation  in  RAES  in  equity 
options.  »•  As  with  the  recently 
approved  proposal,  we  believe  the 
instant  proposed  rale  change  is 
consistent  with  the  Act  because  it 
assists  in  ensuring  sufficnent  levels  of 
market  marker  participation  in  RAES 
under  all  trading  circumstances, 
including  (hiring  periods  of  high 
volatihty.  Althtnigh  the  modifications 
concerning  maricet  marker  participation 
suggested  by  the  commentator  may 
indeed  be  a  viable  approach,  we  believe 
the  CBOE  should  be  afforded  some 
discretion  to  design  a  system  that  is 
consistent  with  the  Act  The  discussion 
below  responds  to  the  issues  raised  by 
the  Fossett  Corporation. 

a.  Market  Maker  Participation 

First  the  Commission  notes  the 
relatively  narrow  degree  of  dissimilarity 
between  the  Fossett  proposal  and  the 
Exchange  proposal.  The  CBOE  has 
chosen  to  provide  the  MPC  with 
discretion  to  act  in  a  variety  of  ways  to 
alleviate  inadequate  market  maker 
participation.  The  MPC  may  require  in 
the  first  instance  in-crowd  market  maker 
participation,  or  it  may  first  respond  by 
waiving  the  in-person  requirement,  or  it 
may  take  both  actions  simultaneously. 
In  contrast  Fossett  believes  it  is 
preferable  to  require  the  MPC  in  abnost 
every  instance  to  try  to  attract  non- 
crowd  participation  prior  to  requiring 
RAES  participation  by  trading  crowd 
members.  Notably,  under  both  proposals 
trading  crowd  members  could  be 
required  to  participate  in  RAES. 

The  Commission  does  not  believe  that 
the  CBOE's  grant  of  authority  and 
discretion  to  the  MPC  to  demand 
participaticm  by  a  certain  group  of 
CBOE  members  prior  to,  or  instead  of, 
voluntary  participation  by  another  group 
is  inconsistent  with  the  purposes  of  the 
Act.  We  believe  an  exchange 
reasonably  may  differentiate  for  certain 
purposes  between  those  broker-dealers 
who  regularly  accommodate  customer 
order  flow  and  perform  other  market 


'  *  See  SecuriUes  Exhange  Act  Releaae  Na  25895 
(August  15. 1968). 
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making  responsibilities  in  a  particular 
options  class — i.e.,  crowd  makers — from 
those  who  do  not  regularly  perform 
these  functions  for  that  class.**  It  is 
consistent  with  the  Act  for  an  exchange 
to  accord  to.  and  demand  from,  the 
former  group  certain  privileges  and 
responsibilities  such  as  access  to.  and 
trading  with,  orders  entered  through  its 
automatic  execution  facilities,  when 
there  is  a  legitimate  goal  to  be  furthered 
thereby.  In  the  present  case  we  find 
such  a  purpose  in  the  Exchange's  need 
to  ensure  levels  of  in-person  market 
maker  participation  sufficient  to 
accommodate  customer  order  flow  in  its 
RAES  system. 

Second,  the  Commission  notes  that  it 
is  not  required  to  approve  the  least  anti- 
competitive means  of  achieving  a 
regulatory  objective,  but  rather  must 
weigh  competing  regulatory  goals  and 
ensure  that  the  means  selected  is  not 
inconsistent  with  the  Act."  Although 
Fossett's  suggested  modification  may  be 
a  viable  alternative  consistent  with  the 
Act's  goals,  we  cannot  find  for  that 
reason  alone  that  the  CBOE's  proposed 
rule  is  inconsistent  with  those  same 
goals.  Moreover,  we  believe  that  the  rule 
change  as  proposed  by  the  CBOE  may 
have  benefits  not  contemplated  by  the 
Fossett  proposal.  For  example,  the  rule 
change  may  have  a  positive  impact  on 
options  pricing  by  providing  in-crowd 
market  makers  with  an  incentive  to 
ensure  that  quotations  are  updated  on  a 
timely  basis. 

Third,  althou^  not  an  issue  raised  by 
the  commentator,  the  Commission 
wishes  to  emphasize  its  belief  that  it  is 
consistent  with  the  Act  for  an  exchange 
to  require  participation  by  trading 
crowd  market  makers  in  an  exchange's 
small  order  execution  systenu  To  find 
otherwise  would  be  inconsistent  with 
the  investor  protection  goals  of  the  Act 
and  accord  insufficient  weight  to  the 
experience  of  some  options  exchanges 
during  the  market  crash,  when  market 
maker  defections  from  execution 
systems  such  as  RAES  resulted  in  their 
virtual  shutdown.  Indeed,  in  its  study  of 
market  behavior  in  October  1987,  the 
Commission's  Division  of  Market 
Regulation  suggested  that  the 
"performance  of  small  order  execution 
systems  during  the  week  of  October  19 


evidences  the  need  for  the  OBOE  and 
the  [American  Stock  Exchange]  to 
revisit  their  rules  governing  market 
maker  and  registered  options  trader 
("ROT')  >•  participation  in  these 
systems."  *''  The  Division  recommended 
that  both  the  CBOE  and  the  Amex 
consider  adopting  more  stringent 
policies  with  respect  to  market  maker 
participation,  including  obligations 
similar  to  those  proposed  by  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  foUowing  the 
market  crash.  An  NASD  rule  change, 
recently  approved  by  the  Commission, 
makes  participation  in  the  NASD's 
Small  Order  Execution  System  ("SOES") 
mandatory  for  all  market  makers  in 
NASDAQ/NMS  Securities.^* 

b.  Disciplinary  Sancations 

The  Fossett  Corporation  has  argued 
that  a  maximum  penalty  possible  for 
violation  of  the  new  market  maker 
participation  requirements  should  be 
specifically  set  forth  in  the  rule.  The 
Commission  disagrees.  We  believe  that 
it  is  in  the  public  interest  for  both  the 
MPC  and  the  BCC  to  have  some  degree 
of  flexibility  in  fashioning  re£nedies,  and 
we  do  not  believe  that  the  requirements 
imposed  on  market  makers  by  the 
proposed  rule  are  so  unique  or  onerous 
as  to  require  the  establishment  of 
maximum  penalties.  On  the  contrary,  we 
believe  that  determinations  regarding 
the  severity  of  a  market  maker's 
violation  of  this  rule  and  the  nature  of 
the  remedy,  are  best  left  to  the 
discretion  of  committees  which  are 
required  to  consider  the  totality  of  the 
circumstances.  Where  those  committees 
abuse  that  discretion,  the  member  has 
the  abiUty  to  appeal  the  fine  imposed  to 
the  Commission.  We  note  that  other 
rules  of  the  CBOE  and  other  exchanges 
do  not  contain  maximum  or  fixed 
penalties  for  rule  violations.**  Indeed, 
the  Commission  recently  approved 
proposals  by  the  NYSE  and  Amex  to 
eliininate  the  maximum  limit  on  fines 


>«  CBOE  Rule  8.7  requires  that  transaction*  of  a 
market  maker  "constitute  a  course  of  dealings 
reasonably  calculated  to  contribute  to  the 
maintenance  of  a  fair  and  orderly  market,  *  *  *  *"  In 
addition,  with  respect  to  those  classes  for  which  a 
market  maker  holds  an  appointment  he  or  she  has 
"a  counUnuous  obligation  to  engage  *  *  *  in  dealings 
for  his  own  account  when  there  exists  *  *  *  a  lack 
of  price  continuity 

■*  See  Senate  Report  No.  S4-75.  Mth  Cong.  Ist 
Sets.  (April  14. 197S)  at  1»-14. 


>*  Like  CBOE  market  makers,  Amex  ROTs  trade 
on  the  floor  for  their  own  accounts  and  are  provided 
favorable  margin  treatment  in  return  for  making 
markets  in  one  or  more  option  classes.  ROTs  must 
engage  in  a  course  of  dealings  reasonably 
calculated  to  contribute  to  the  maintenance  of  ■  fair 
and  orderly  market.  See  Amex  Rule  BS8. 

"  See  Market  Break  study.  Bupro  note  12.  at  fr-22. 

>■  See  SecuriUes  Exchange  Act  Release  No.  2S7S1 
(]une  A 1968). 

>•  See.  e^..  Amex  rule  114(e)  (Registered  Equity 
Market  Makers  may  be  suspended  in  addition  to  or 
in  lieu  of  penalties  that  may  be  imposed  pursuant  to 
the  Exchange's  general  disciplinary  rules):  NYSE 
Rule  476  (in  diadpUnary  proceedings  the  Hearing 
Panel  may  tanpoM  th«ir  choice  of  a  wide  range  of 
disciplinary  sanctions). 


that  may  be  imposed  in  connection  with 
an  exchange  disciplinary  action.*" 

We  also  do  not  agree  with  the  Fossett 
Corporation  that  it  is  inappropriate  to 
delegate  to  the  MPC  the  authority  to 
suspend  or  restrict  a  market  maker's 
registration  for  failure  to  comply  with 
the  requirements  of  the  proposed  rule. 
The  Commission  believes  that  these 
sanctions  and  others  provided  for  in 
Chapter  VIII  of  the  Exchange  Rules 
legitimately  may  be  imposed  for  a 
failure  to  comply  with  the  rule  so  long  as 
the  Exchange  provides  minimum 
standards  of  due  process  to  the  parties 
involved.  The  Commission  has  reviewed 
carefully  the  CBOE's  disciplinary 
process  as  codified  in  XVII  of  its  rules, 
and  believes  Uiat  it  is  consistent  with 
the  due  process  requirements  of  the 
AcL«» 

V.  Conclusion 

The  Commission  has  concluded  after 
careful  review  that  the  proposed  rule 
change  discussed  herein  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  in 
particular,  the  requirements  of  section 
6  ■«  and  11A.*»  Accordingly,  the 
Commission  is  approving  the  proposed 
rule  change  for  a  six  month  period  to  nm 
from  the  date  of  this  order. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  •*  of  the  Act,  that  the 
proposed  rule  change  be.  cmd  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Date:  December  20. 1988. 

looathan  G.  Kalz, 

Secretary. 

[FR  Doc.  8&-29742  Filed  12-27-88:  8:45  am] 
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On  September  12, 1988,  the  National 
Securities  Clearing  Corporation 


*•  See  SecuriUes  Exchange  Act  Release  Na  2S27B 
(January  20, 1988). 

■■  See  Sw:tion  e(b)(7).  e(d)(l)  and  19(e)(2)  of  tha 
Act  Moreover,  any  broker-dealer  sanctioned  in  a 
disciplinary  procaedii^  by  the  CBOE  for  violating 
an  Exchange  role  has  a  right  to  appeal  the 
Exchange's  decision  to  the  Commission  IS  U.S.C 
78MdN2)  (WSi). 

••  IS  U.S.C  7aa(b)(2)  (1962). 

**lSU&C7ak-l(19B2). 

»« 17  CFR  aoa3(M(a)(12)  (1985). 


("NSCC")  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-88-08)  with  the 
ComiTiission  pursuant  to  Section  19(b)  of 
the  Etecurities  Exchange  Act  of  1934 
("Act").>  The  proposal  would  authorize 
NSCC  to  enhance  its  Mutual  Fund 
Settlement,  Entry,  and  Registration 
Verification  Service  ("Fund/Serv")  by 
providing  a  new  service, 
NETWORKING,  designed  to  enable  the 
transmission  of  customer  account  data 
between  NSCC's  broker-dealer  and 
mutual  fund  processing  members.  On 
September  29. 1988.  the  Commission 
published  notice  of  this  proposed  rule 
change  in  the  Federal  Register  to  solicit 
comments  from  interested  persons.*  To 
date,  no  comments  have  been  received. 
As  discussed  below,  the  Commission  is 
approving  this  proposal. 

.  I.  Description 

The  proposed  rule  change  augments 
NSCC's  Pimd/Serv  »  by  adding  a  new 
service  knowm  as  NETWORKING  which 
centralizes  and  standardizes  data 
communication  system  for  the  exchange 
of  customer  account  level  activity 
infoimation  between  broker-dealers  and 
mutual  fund  processors.*  The  proposal 
will  provide  Fund/Serv  broker-dealer 
participants  with  the  ability  to  pro'/ide 
mutual  funds,  tlirough  a  centralized  and 
automated  facility,  with  the  information 
to  establish  sub-accoimts  for  each 
customer  to  reflect  customer  positions 
within  the  broker-dealer's  omnibus 
account  at  the  mutual  fund. 

Fund  members  '  will  be  able  to 
transmit  such  customer  account 
information  such  as:  name  of  customer, 
address,  account  number,  tax 
identification  number,  number  or  dollar 
amount  of  shares,  dividends,  purchases 
and  redemptions,  and  name  of 
registered!  representative.  Because  of 
differing  arrangements  between  broker- 
dealers  and  mutual  funds,  information 
submitted  by  broker-dealers  to  the  fund 
will  vary.  NETWORKING  can 
accommodate  variable  information, 
because  it  provides  broker-dealers  and 
mutual  fimds  with  a  wide  array  of 
optional  data  fields  and  free- forma  tied 
fields. 


•l5U.S.C78{bMl)- 

*  See  SeciiriHes  Exchange  Act  Rciedse  No.  26110 
(September  23. 1988).  53  FR  38133  (September  29, 
1968). 

•  NSCC  has  operated  Fund/Serv  since  1988.  See 
Securities  Exchange  Act  Release  No.  25148 
(November  2a  19d7).  S2  FR  45418. 

♦  Participants  which  use  NETWORKING  are  not 
limited  to  communicating  through  NETWORKING 
and  may  use  other  methods  to  communicate  with 
each  other  if  they  ivish. 

•  A  Fund  member  is  any  NSCC  member  that 
utilizes  the  services  of  Fund/Serv  and  includes  full 
service  NSCC  members.  Fund/Serv-only  broker- 
dealem,  and  mutual  fund  members. 


Broker-dealer  and  mutual  frmd 
participants  may  use  NETWORKING  to 
provide  each  other  with  information 
needed  to  update  customer  accounts.  A 
broker-dealer  may  establish  sub- 
accounts at  the  time  of  initial  purchase, 
or  for  existing  accounts,  by  the 
submission  of  the  appropriate  data  to 
the  fund  at  any  subsequent  time.  When 
a  customer  makes  an  additional 
purchase  or  redemption  request  through 
the  broker-dealer,  that  broker-dealer 
may  use  NETWORKING  to  provide  the 
mutual  fund  with  information  to  update 
the  customer  accoimt.  Likewise,  a 
mutual  fund  also  may  use 
NETWORKING  to  notify  the  broker- 
dealer  that  a  transaction  has  occurred  in 
a  customer  account,  such  as  when  the 
customer  engages  in  a  transaction 
directly  with  the  fund,  but  the  customer 
requests  that  the  broker-dealer  maintain 
records  of  the  account  balances.* 
Moreover,  broker-dealers  and  mutual 
funds  may  use  NETWORKING  to 
transmit  account  balance  information 
needed  to  verify  a  Broker-dealer's 
aggregate  account  and  customer  sub- 
account information.  Dividend    " 
distributions,  change  of  customer's 
address,  and  a  change  in  the  customer's 
registered  representative  also  may  be 
transmitted  throught  NETWORKING. 

NSCC's  role  in  NETWORKING  is  to 
transmit  data  between  the  two  parties. 
Each  party  which  submits  data  through 
NE7WORKING  is  responsible  for  the 
accuracy  of  the  information.  NSCC  will 
not  create  or  change  any  account 
information.  NSCC,  however,  provides 
participants  with  technical  assistance, 
including  detailed  programming 
information,  to  enable  them  to  transmit 
data  through  NETWORKING  and  has 
staff  available  to  answer  questions  and 
handle  any  problems  that  might  arise. 

NSCC  has  developed  certain 
safeguards  to  minimize  the  possibility  of 
errors  in  receiving  or  transmitting  data. 
When  NSCC  receives  data  from  a  Fund 
member,  the  Fimd  member  must  inform 
NSCC  of  the  number  of  submissions 
sent.  NSCC  counts  the  records  received 
to  determine  whether  it  received  the 
correct  number  of  submissions  and 
sends  an  input  acknowledgement  record 
to  the  Fund  member  which  submitted 
the  data.  If  NSCC  does  not  receive  the 
correct  number  of  records.  NSCC  will 
telephone  the  sender  to  resolve  the 


*  For  example,  eome  mutual  funds  send  regular 
dividend  checks  directly  to  the  broker-dealer's 
customer  and  allow  optional  direct  dividend 
reinvestments.  That  customer  may  decide  to  return 
the  check  to  the  mutual  fund  for  reinvestment. 
Through  NETWORKING,  the  mutual  fund  would  be 
able  to  notify  promptly  the  customers  broker-dealer 
of  an  optional  reinvestment  so  the  broker  dealer 
can  ppdate  its  records  accordingly. 


discrepancy.  Likewise,  when  NSCC 
submits  data  to  a  Fimd  member,  NSCC 
will  inform  the  recipient  of  the  number 
of  records  it  plans  to  send  so  that  the 
recipient  will  be  able  to  count  the 
records  submitted  and  inform  NSCC  if 
there  is  a  discrepancy.  NSCC  also 
performs  edit  checks  on  the  data  which 
it  receives  from  Fund  members  to 
ensure,  among  other  things,  that  data 
are  presented  in  the  correct  format. 
NSCC  will  reject  data  from  Fund 
members  with  the  following 
deficiencies:  missing/invahd  entries  in 
any  data  field,  missing/invalid 
idnrtification  codes,  and  numeric  codes 
where  letter  codes  should  be  (and  vice 
versa). 

NSCC  has  developed  an  identificatfon 
code  security  system  to  ensure  that  only 
aiitliorized  users  with  valid 
identification  codes  may  gain  access  to 
NETWORKING.  In  addition,  all 
NETWORKING  participants  must  use 
dedicated  telephone  lines  to  transmit 
data  to  or  receive  data  from  NSCC. 

n.  NSCC's  Rationale 

NSCC  believes  that  the  prriposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  in  that  it  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  NSCC  established 
NETWORKING  at  the  request  of  an 
Investment  Company  Institute  (ICI)  task 
force,  "to  create  a  system  that  will 
permit  an  ongoing  exchange  of  data  and 
information  between  mutual  funds  and 
brokers  [by]  bringing  efficiencies  to 
brokers  and  funds  and  eliminating  much 
of  the  paperwork  and  other  problems 
that  presently  exist".'  NSCC  believes 
that  it  will  better  serve  its  participants 
and  enable  them  to  better  serve  mutual 
fimd  purchasers  by  implementing 
NETWORKLNG. 

in.  Discussion 

The  Commission  believes  the  proposal 
is  consistent  with  Section  17A  of  the 
Act.  Specifically,  the  proposal  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  mutual  fund 
transactions  and  the  safeguarding  of 
mutual  fund  transactions  and  funds. 

NETWORKING  provides  participants 
with  the  ability  to  transmit  mutual  fund 
customer  accoimt  information  in  a 
centralized  and  automated  fashion. 
Before  NETWORKING,  broker-dealers 
were  required  to  devise  and  maintain 
different  communications  systems  to 


'  See  letter  from  Dortald  E.  O'Connor.  Vice 
President-Operations,  Investment  Company 
Institute,  to  David  Kelly.  President.  National 
Securities  Clearing  Corporation,  dated  April  7. 1988. 
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convey  customer  account  information  to 
each  mutual  fund  processor.  Thus,  the 
Commission  believes  NETWORKING 
provides  broker-dealers  with  a  more 
efficient  means  of  communicating 
customer  account  information  between 
broker-dealers  and  funds,  and  will 
further  enhance  the  prompt  and  accurate 
clearance  and  settlement  of  customer- 
side  mutual  fund  transactions. 

The  proposal  provides  certain 
safeguards  to  ensure  the  integrity  of 
customer  account  information  sent 
through  the  NETWORKING  system. 
NSCC  also  provides  participants  with 
technical  assistance  and  has  developed 
safeguards  to  prevent  unauthorized 
users  from  gaining  access  to  the  system. 
The  Commission  believes  that 
NETWORKING  has  appropriate 
safeguards  with  regards  to  securities, 
funds  and  the  underlying  records 
associated  with  mutual  funds 
transactions.' 

NETWORKING  also  may  decrease 
ccmmunication,  trade  processing  and 
account  maintenance  costs  for  the  funds 
and  broker-dealers  because 
NETWORKING  will  facUitate  the 
development  and  implementation  of  a 
standard  data  format  and  data 
transmission  format  to  replace  the 
myriad  of  different  formats  which 
currently  exist  among  mutual  fund 
groups.'  NETWORKING  also  may 


*  NSCC  correndy  use*  only  dedicated  telephone 
lins«  to  transmit  NETWORKING  data.  If  in  the 
future  NSCC  wishes  to  use  ancther  means  of 
tron-itnilting  NETWORKING  data,  it  rnunt  file  its 
proposal  aa  n  propoaed  ruie  change  under  section 
19(b)  (2)  of  the  Act 

*  The  Commission  expect*  NSCC  to  file 
procedures,  prtMxssing  timeframes,  form*  and 
requirements  for  record  layouts  regarding  Fund/ 
Serv  and  any  sultsequcnt  changes  regarding  that 
service  for  Commission  review  under  section  19(b] 
and  Rule  19b-4  thereunder.  See,  Securities  Exchange 
Act  Release  No.  17258  (October  3a  1980),  45  FR 
73906. 

Rules  of  a  clearing  agency  include,  among  other 
Ihi.-igs.  its  articles  of  incorporation,  by-laws,  rules 
and  such  of  the  staled  policies,  practices  and 
interpreUlions  ("SPPl")  of  such  clearing  agency  as 
the  Commissior.,  by  rule,  may  determine  necessary 
to  be  deemed  rules  of  such  clearing  agency.  See 
section  3(a)  (27)  of  the  Act  Rule  19b-4  defines  an 
SPPl  as:  (Ij  any  material  aspect  of  the  operation  of 
the  facilities  of  the  SRO:  or  (2)  any  statement  mode 
generally  available  to  the  membership  of.  to  all 
participants  in,  or  to  persons  having  or  seeking 
access  ("specified  persons")  to  facilities  of  an  SRO 
that  estoblishes  or  changes  any  standard,  limit,  or 
guideline,  wirti  respect  to:  (i)  the  rights,  obligations, 
or  privilege*  of  specified  perstms;  or  (ii)  the 
meaning,  administration  or  enforcement  of  an 
existing  rtile.  The  Conunission  has  deettied  certain 
SPPIs  to  be  rules  of  a  clearing  agency.  Generally,  a 
clearing  agency  SPPI  is  deemed  to  be  a  proposed 
rule  change  unless  it  meets  one  of  two  exclusions: 
(1)  it  is  reasonably  and  fairly  implied  by  an  existing 
SRO  rule;  or  (2)  it  is  concerned  solely  with  the 
administration  of  the  SRO  and  is  not  an  SPPl  with 
respect  to  the  administration,  meaning,  or 
enforcement  of  an  existing  SRO  rule.  As  explained 
in  Securities  Exchange  Art  Release  No.  17258, 


enable  broker-dealers  to  adapt  more 
quickly  and  inexpensively  to  new  types 
of  mutual  fund  products  or 
enhancements  to  existing  products 
because  of  increased  standardization 
and  lower  software  programming 
requirements. 

The  Commission  believes  that 
NETWORKING  provides  broker-dealers 
and  mutual  fund  agents  with  an  efficient 
method  of  updating  customer  account 
information  and  provides  broker-dealers 
with  an  ef^cient  method  of  obtaining 
timely  updated  customer  accotmt 
information.  Currently,  some  broker- 
dealers,  to  ensure  that  they  have  current 
accotint  balance  information  {e.g., 
purchase  and  redemption  information 
and  dividend  and  dividend  reinvestment 
information),  request  that  the  mutual 
funds  send  them  physical  certificates  so 
that  they  will  have  an  independent 
check  on  the  number  of  customer-held 
shares  in  any  particular  fund.  Thus,  the 
proposal  may  facilitate  the 
immobdization  of  securities  certificates, 
consistent  with  section  17A{e)  of  the 
Act. 

Broker-dealers  have  an  obligation 
imder  the  Act  to  have  adequate  internal 
controls  to  maintain  accurate  customer 
account  information  and  to  safeguard 
customer  securities  and  funds.  Similarly, 
mutual  funds  and  their  agents  have  an 
obligation  imder  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  and  the  Act  to  provide 
adequate  internal  controls, 
reconciliation  of  accounts,  and  timely 
updating  of  shareholder  account 
information.  Broker-dealers,  mutual 
funds,  and  their  agents  should  note  that 
their  use  of  NIH^ORKING  does  not 
affect  their  obligation  to  comply  with  the 
requirements  under  the  Act  or  the 
Investment  Company  Act. 

TV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistant  with  the  Act  and.  in 
particular.  Section  17  A. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 


neither  of  the  two  exclusions  were  intended  to 
cover  SPPis  that  affect  the  manner  in  which 
members  or  others  do  busiitess  or  in  which  the 
system  functions,  in  a  way  (hat  is  not  reasonably 
foreseeable  from  Lhe  rule  to  which  the  SPPI  applies. 
See  45  FR  73913  n.7a  Procedures,  processing 
timeframes,  forms,  and  requirements  for  record 
layouts  rcsarding  operational  aspects  of  clearing 
agency  senices  that  arc  widely  distributed  to 
clearing  agency  members  and  that  establish 
industry  praotice.  impose  significant  costs  to 
clearing  agenc>'  members,  or  change  current 
industry'  practice  would  be  considered  proposed 
rule  changes  under  Rule  19b-4  under  the  Act. 


NSCC-88-08)  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated  December  20. 1888. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-29743  Filed  12-27-^  8:45  am] 
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[Release  Na  34-26377t  FK«  No*.  SR-NSCC- 
87-12  and  SR-MSCC-aS-04] 

SeH  Regulatory  Organizations; 
National  Sacuritics  ClMring 
Corporation;  Order  Approving 
Proposod  Rule  Ctianges  Concerning 
Funid/Serv 

On  October  15, 1987.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-^7-12)  under  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").>  to  authorize  and  establish 
a  new  category  of  broker-dealer 
membership,  Fund/Serv-only  broker- 
dealer  membership,  under  NSCC's 
Mutual  Fund  Settlement.  Entry  and 
Registration  Verification  Service 
("Fund/Serv").*  The  proposal  also 
revises  NSCC's  rules  concerning  Fund/ 
Serv  clearing  fund  contributions  and  the 
use  of  such  funds  to  satisfy  member 
defaidts  or  other  Fund/Serv  losses. 

On  May  20. 1983,  NSCC  filed  a 
proposed  rule  change  (File  No.  SR- 
NSCC-88-04)  with  the  Commission 
pursuant  to  section  19(b)  of  the  Act,  to 
clarify  certain  NSCC  rules,  including 
rules  concerning  Fund/Serv  clearing 
fund  deposits.  On  August  31, 1988,  the 
Commission  published  notice  of  this 
proposed  rule  change  in  the  Federal 
Register  to  solicit  comments  from 
interested  persons.*  The  Commission 
approved  the  proposed  rule  changes  on 
a  temporary  basis.*  To  date,  no 
comments  have  been  received.  This 
order  approves  both  proposed  rule 
changes. 


*  15  U.S.C.  78(b)!lt. 

*  Securities  Exchange  Act  Release  No.  25175 
(December  4. 1987),  52  FR  47471. 

*  Securities  Exchange  Act  Release  No.  26031 
(August  25. 1088).  S3  FR  33SCa 

*  See  Securities  Exchange  Act  Release  Nos.  26146 
(September  3a  18685.  63  FR  39S65;  25861  (June  28. 
1988).  63  FR  26466;  25641  (May  2,  1968),  53  I"R  16488; 
and  25200  (January  26. 1988).  S3  FR  3101.  In  the 
|anua.-y  26, 1988,  temporary  approval  order  the 
Commission  requested  NSCC  to  bubmil  cctluin 
Information  to  enable  it  to  determine  wherther  to 
approve  permanently  the  proposal.  NSCC  submitted 
the  requested  information  on  April  25. 1968.  and 
September  12, 1988. 


I.  Deffcription 

The  proposed  rule  changes  amend 
NSCC's  Muhial  Fund  Settlement.  Entry 
Registration  Verification  Service 
("Fund/Serv").»  The  proposal  authorizes 
a  new  category  of  broker-dealer 
membership,  whose  activities  would  be 
restricted  exclusively  to  Fund/Serv,  The 
proposal  defines  the  term  "Fund/Serv 
broker-dealer"  as  a  registered  broker- 
dealer  who  has  joined  NSCC  pursuant  to 
the  provisons  of  NSCC's  Rule  2,  section 
2(i),  which  limits  the  Fund/Serv  broker- 
dealer's  use  of  NSCC  services  to  only 
Fund/Serv  ("Fund/Serv-only  broker- 
dealer").'  Fund/Serv-only  brcker- 
dealer?  are  required  to  satisfy 
substantisilly  the  same  standards  as 
other  broker-dealers  seeking  to  obtain  or 
retain  access  to  NSCC  services.'  In 
addition.  NSCC  has  designed  a  new 
questionnaire  for  Fund/Serv-only 
applicants.* 

The  proposal  revises  NSCC's  Clearing 
Fund  Rule  (Rule  4)  by  changing  the 
method  of  calculating  a  broker-dealer 
Fimd  members'  clearing  fund 
contribution.  Under  the  proposal,  a 
broker-dealer  Fund  member's 
mandatory  contributions  to  the  Fund/ 
Serv  clearing  fund  could  range  from 
$5,000  to  $20,000.  and  would  be  based  on 
the  maximum  size  of  its  debits  with  any 


•  NSCC  has  operated  Fimd.'Serv  since  1986. 
Fund/Serv  first  received  approval  as  a  one  year 
pilot  program  [See  Securities  Exchange  Act  Release 
No.  22928,  February  20, 1986),  51  FR  6954)  and 
received  permanent  approval  in  November.  1987 
(See  Securities  Exchange  Act  Release  No.  25146 
(November  20. 1987),  52  FR  45418). 

•  The  proposal  also  modifies  NSCCs  rules  by 
changi.Tg  the  term  "Fund/Serv  member",  which  is 
used  to  describe  all  NSCC  member*  that  utilize 
Fund/Serv.  to  "Fund  mamber".  Full.«ervicc  NSCC 
members,  Fund/Serv-only  broker^lQalers.  and 
mutual  fund  members  are  included  in  the  term 
"Fund  member". 

'  Unlilce  full  service  NSCC  member*.  Fund/Serv- 
only  broker-dealers  are  not  required  to  join  a 
registered  securities  depository. 

•  The  questionnaire  must  be  filed  by  Pund/Serv- 
only  broker-dealer  apphcants  and  must  be  updated 
annually.  The  information  which  NSCC  requires  is 
used  to  determine  whether  to  accept  the  applicant 
for  membership  and  whether  such  membership 
should  be  continued.  The  Questionnaire  reqrjires 
certain  organizational  and  financial  information 
such  as:  the  name  and  form  of  the  orgunizatlon 
(corporation,  partnership,  oi  sole  proprietorship); 
the  dale  the  organization  began  doing  businsss;  the 
names  of  the  chief  executive  officer,  finanr'al 
ofTicer  and  operational  officer  the  number  of  staff 
(registered  representatives  and  operational 
personnel);  the  numbers  and  locations  of  branch 
offices;  the  names  of  outside  counsel,  accounting 
Rrms.  and  the  date  of  the  last  annual  audit:  the 
applicant's  exchan^  memberships,  name  of  the 
designated  examining  authority,  and  the  date  of  its 
last  inspection;  recordkeeping  information  including 
whether  a  service  bureau  is  used,  the  methods  of 
recordkeeping,  locations  of  books  and  records;  the 
names  of  mutual  funds  it  performs  transactions  in; 
the  largest  anticipated  daily  money  settlement  with 
any  one  mutual  huid:  bonding;  and  pending 
investigations  or  litigation. 


individual  mutual  fund  group  ("debit 
limit").*  While  the  minimum  deposit  for 
Fund/Serv-only  broker-dealers  is  $5,000 
in  cash,  the  clearing  fund  requirement 
increases  to  $10,000  for  broker-dealer 
Fund  members  with  debit  limits  of  up  to 
$500,000  and  to  $20,000  with  debit  limits 
that  equal  or  exceed  the  $500,000  limit. 
NSCC  will  review  broker-dealer  Fund 
member  debit  limits  monthly  and  will 
adjust  member  contribution 
requirements  accordingly. 

The  proposal  outlines  how  NSCC 
plans  to  satisfy  losses  or  Habilities 
arising  from  a  Fimd/Serv  member 
default.  Fund/Serv  is  not  a  guaranteed 
service,  so  NSCC's  first  line  of  defense 
in  the  event  of  a  default  is  to  withhold 
credits  from  broker-dealers  in  the  event 
of  a  mutual  fund  default,  or  reverse 
credits  due  to  Mutual  funds  in  the  event 
of  a  broker-dealer  default.  NSCC  also 
protects  itself  by  paying  Fund  members 
in  next-day  funds,  which  provides  it 
with  the  ability  to  stop  particularly 
payments,  if  necessary.*" 

If  NSCC  is  unable  to  recover  the 
payment  fi-om  either  party  [e.g.,  a  double 
default).  NSCC  will  look  to  the 
defaulting  broker-dealer  fund  members's 
contribution  to  NSCCs  Fund-Serv 
clearing  fund  ("Fund/Serv  Allocation") 
to  make  it  whole.  If  the  defaulting 
member's  contribution  to  the  Fund/Serv 
Allocation  is  insufficient,  and  that 
member  is  a  full-service  member,  NSCC 
will  look  to  that  member's  other  clearing 
fund  contributions  to  oa^kc  it  whole.*'  If 
the  loss  remains  unsatisfied,  NSCC  may 
look  to  retained  earnings,  or  the  entire 
Fund/Serv  Allocation.  If  the  Fund/Serv 
Allocation  is  insufficient  to  satisfy  a 
loss.  NSCC  will  assess  Fund/Serv 
broker-dealer  members,  on  a  pro  rata 
basis,  based  on  their  use  of  Fund/Serv, 


*  All  full  service  broker-deuler  Fund  members, 
except  Fund/Serv-only  broker  \leiilers.  must  deposit 
a  minimum  clearing  fund  contribution  of  $10,000  in 
cash  (unless  changed  by  the  Board  of  Directors). 

'"  Mutua)  fund  Fm>d/Serv  participants  are  not 
required  to  make  a  clearing  fund  contribution. 
Instead  NSCC  collects  funds  from  mutual  funds  at 
1:00  p.m..  in  advance  of  any  payments  to  broker- 
dealers.  Once  funds  a.-e  collected  from  mutual 
funds,  NSCC  pays  any  funds  owed  to  broker-dealer* 
(between  4:00  p.m.  and  7fl0  p.m  for  New  York  city 
broker-dealers  and  between  3flO  p.m.  and  5*0  p.m. 
for  broker-dealers  outside  of  New  York  city).  Thus. 
NSCC  rules  provide  for  the  witii'iolding  of  payments 
to  broker-dealers  in  the  event  of  a  mutual  f;md 
default.  See  Securities  Exchang.;  Act  Release  No. 
22928  (February  20, 1986).  61  FR  a9.i4. 

'*  If  the  def,iulting  member  has  incuired  other 
obligations  to  NSCC  arising  out  ot  the  use  of  other 
NSCC  systems  or  services,  NSCC's  rules  provide 
that  any  ftinds  for  surh  systems  or  services  will  be 
used  first  to  satisfy  losses  resulting  from  that 
system  or  service.  Any  remaining  clearing  fund 
deposits  may  be  used  to  satisfy  losses  or  liabilities 
resulting  f  am  the  opeiation  of  Fi.:;d/Serv. 


to  satisfy  the  loss."  If  the  loss  still  is 
not  satisfied,  and  if  all  Fund  members 
withdraw.  NSCC  may  use  the  entire 
clearing  fund  to  recover  the  loss.  If  the 
loss  remains  unsatisfied,  then  NSCC 
may  assess  its  entire  membership  to 
satisfy  the  loss.** 

The  proposal  amends  NSCC's  rules 
concerning  how  the  Fund/Serv 
Allocation  may  be  used.  "The  proposal 
limits  the  use  of  the  Fund/Serv 
Allocation  to  satisfying  losses  or 
liabilities  resulting  fi-om  the  operation  of 
Fund/Serv.  Thus,  the  Fund/Serv 
Allocation  may  not  be  used  to  satisfy 
losses  or  liabilities  from  other  NSCC 
services  or  systems.** 

n.  NSCC's  Rationale 

NSCC  beUeves  that  the  proposals  are 
consistent  with  the  Act  and  will 
encourage  greater  participation  in  a 
centrahzed  settlement  system  for  mutual 
fund  transactions.  Specifically,  NSCC 
believes  the  proposals  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  mutual  fund  transactions 
and  will  not  adversely  affect  NSCCs 
ability  to  safeguard  securities  and  funds 
within  its  custody  or  control.  NSCC  also 
believes  that  the  establishment  of  the 
Fimd/Serv-only  broker-dealer  category 
and  the  associated  financial  and 
operational  standards  will  encourage 
greater  participation  in  Fund/Serv  while 
minimizing  the  risk  to  which  NSCC  is 
exposed  by  allowing  a  new  class  of 
participants  to  use  this  service. 

NSCC  has  examined  the  basis  for  its 
Clearing  Fund  requirements  and 
believes  that  the  proposed  Fund/Serv 
clearing  fiuid  contribution  levels 
appropriately  reflect  the  level  of  risk  to 
which  it  is  exposed.  Because  Fund/Serv 
is  not  a  guaranteed  system,  NSCC 
believes  that  the  major  risk  to  Fund/ 
Serv  is  the  risk  that  both  parties  to  a 
transaction  will  default  on  it  obligations 


"  If  the  Fund/Serv  Allocation  is  applied  to 
satisfy  a  loss.  NSCC  shall  obtain  sufficient  funds  to 
replenish  the  Allocation  by  charging  each  member 
on  a  pro  rata  basis,  based  on  prior  use  of  Fund/ 
Serv.  Members  may,  within  10  business  days  of 
receipt  of  a  notice  of  a  pro  rata  charge,  give  notice 
to  NSCC  that  they  plan  to  withdraw  from  Fund/ 
Serv  and  avoid  liability  for  any  subsequent 
assessments. 

"  If  the  cle&ring  fund  is  appUed  to  satisfy  a  ios*. 
NSCC  shall  obtain  sufficient  funds  to  replenish  the 
clearing  fund  by  charging  each  member  on  a  pro 
rota  basis,  based  on  prior  use  of  NSCC  service* 
(except  for  Fund/Serv).  Members  may,  within  10 
business  days  of  receipt  of  a  notice  of  a  pro  rata 
charge,  give  notice  to  NSCC  that  they  plan  to 
withdraw  from  N3CC  and  avoid  liability  for  any 
subsequent  assessments. 

■*  NSCC  Rule  4  slates  that  the  Fund/Serv 
Allocation  is  a  separate  fund^vhich  may  be  used  to 
satisfy  losses  or  liabilities  resulting  from  the 
operation  of  Fand/Serv.  See  Securities  Exchange 
Act  Release  No.  25922  f}uiy  18, 1988}  53  FR  27915. 
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to  NSCC.  Thus.  NSCC  believes  that  its 
proposed  clearing  fund  contributions 
appropriately  reflects  the  risk  of  a 
double  default  by  basing  clearing  fund 
contifbutions  en  the  Fund  member's 
highest  payment  obligation  to  any  fund 
group. 

in.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  Section 
17A  of  the  Act.  The  proposals  are 
consistent  with  NSCC's  obligation  to 
maintain  appropriate  financial 
responsibility  standards,  promote 
prompt  and  accurate  clearance  and 
settlement  of  mutual  fund  transactions, 
and  do  not  appear  to  affect  adversely 
NSCC's  ability  to  safeguard  funds  and 
securities  within  its  custody  or  control. 

Section  17A(b)(4)(B)  of  the  Act 
contemplates  that  a  registered  clearing 
agency  will  develop  financial 
responsibility  operational  capacity, 
experience,  and  competency  standards 
to  use  in  determining  whether  to  accept, 
deny,  or  condition  the  participation  of 
any  class  of  participant.  Under  the 
proposal,  NSCC  will  apply  to  Fimd/ 
Serv-only  broKer-dealer  applicants 
essentially  the  same  financial  and 
operational  standards  as  NSCC  applies 
to  other  broker-dealer  applicants  and 
will  obtain  appropriate  information 
concerning  each  applicant  through  its 
member  questionnaire.  The  Commission 
believes  that  through  the  development 
of  the  Fund/Serv-only  membership 
questionnaire,  and  the  use  of  NSCC's 
existing  basic  broker-dealer  membership 
requirements  and  sun'eillance  end 
compliance  procedures,  NSCC  has 
established  adequate  standards  for 
examining  the  financial  responsibility', 
operational  capacity,  experience,  and 
competency  of  applicants  to  use  in 
determining  whether  to  accept,  deny,  or 
condition  the  participation  of  potential 
Fund/ Serv-only  members.** 

The  Commission  believes  that  the 
proposal  to  establish  a  new  Fund/Serv- 
only  broker-dealer  membership  category 
promotes  the  prompt  and  accaratc 
clearance  and  settlement  of  mutual  fund 
securities  transactions  because  it  will 
expand  the  range  of  broker-dealers 
uning  8  standardized,  automated 
clearance  and  settlement  system. 

Allowing  Fund/Serv-only  broker-dealers 

to  join  Fund/Serv  creates  efficiencies 
not  only  for  those  broker-dealers,  but 

also  for  existing  mutual  fund  members 


because  it  brings  more  of  their 
transaction  volume  into  a  centralized 
and  automated  environment  and  thus, 
enables  them  to  process  their  mutual 
fund  transactions  promptly  and 
accurately.  Moreover,  the  expansion  of 
Fund/Serv  membership  facilities 
furthers  the  purpose  of  Section  17A  of 
the  Act  to  establish  a  national  system 
for  the  prompt  and  accurate  clearance 
and  setdement  of  mutual  fund 
transactions. 

The  Commission  believes  that  the 
Fund/Serv  Allocation  appropriately 
reflects  the  level  of  risk  associated  with 
Fund/Serv,  including  the  risk  of  a 
double  default."  As  noted  in  the 
Division  of  Market  Regiilation's 
('^Division")  Registration  Standards 
("Standards"),  the  Act  requires  a 
clearing  agency,  "to  establish  by  rule  an 
appropriate  level  of  clearing  fund 
contributions  based,  among  other  things, 
on  its  assessment  of  the  risk  to  which  it 
is  subject"  "  The  greatest  potential  risk 
to  Fund/Serv  is  that  both  participants  to 
a  transaction  will  default  on  their 
obligations.  NSCC  monitors  its  members 
financial  conditions  and  has  developed 
appropriate  pay  and  collect  procedures 
to  minimize  that  risk. 

The  Commission  believes  that  Fund/ 
Serv's  loss  allocation  arrangements  are 
consistent  with  the  Act  and  are 
consistent  with  prior  NSCC  loss 
allocation  decisions.  Although  the 
Commission  believes  that  a  different 
balancing  of  interests  might  justify  a 
different  result  particularly  with  respect 
to  the  allocation  of  non-default,  system 
and  non-default  "other  than  system" 
losses.*"  the  Fund/Serv  loss  nllocetion 
scheme  may  aid  in  promoting  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
NSCC  previously  has  set  limits  on  the 
use  of  its  clearing  funds  to  satisfy  losses 
caused  by  member  defaults  and, 
thereby,  has  limited  mutualization  of 
default  risks.  In  1982,  NSCC  amended  its 
rules  to  preclude  mutualization  of 
member  default  risks  between  sole  users 
of  its  FAvelope  Settlement  Service 
("ESS")  and  sole  users  of  NSCC's 
Continuous  Net  Settlement  System 
("CNS").**  In  approving  those  changes, 


■*  NSCC  has  a  continuing  obligation  to  eiKure 
that  its  membership  standards  and  questionnHire 
provide  the  information  necessary  to  make  informed 
meiaberihip  decisions.  The  Commission  expects 
NSCC  to  re-evaluate  its  standards  for  admitting 
members  as  part  of  its  aiuiual  rikk  assessment  to 
delemiiiM!  whether  those  standards  are  sufHcient. 


>*  Nevertheless,  the  Commission  notes  that  NSCC 
conducts  an  annual  r«view  oi  its  financial  ex^wsure 
("annual  r\A  asaessment"). 

"  S'X  Securities  Exchar>«e  Act  Release  No.  16900 
at  55-56. 45  r'R  41920. 

'•  The  Commission  notes  that  neither  the  Act.  nor 
the  Standards  require  clearing  agencies  to  mutoalize 
default  risks  aMOciated  with  particular  services 
among  ail  users. 

'•  See  Securities  Exchange  Act  Release  No.  19230 
(November  la  1982).  47  FR  51989. 


the  Commission  focused  on  whether  the 
clearing  fund  adequately  protected 
NSCC  and  its  participants  from  losses 
arising  from  participant  defaults  and 
other  losses.  The  Commission  noted 
that  "clearing  fund  protection  can  be 
organized  responsibly  in  different  ways 
at  different  clearing  agencies".*®  Thus, 
the  Commission  determined  that  it  was 
not  improper  for  NSCCs  Board  to 
decide  to  limit  the  use  of  clearing  ftmd 
contributions  to  satisfying  losses  arising 
from  a  particular  service  in  light  of  the 
fact  that  the  clearing  funds  designated 
for  those  services  {ESS  and  CNS), 
independently  met  the  statutory  and 
Division  standards  by  adequately 
protecting  participants  and  the  clearing 
agency  from  potential  losses  arising 
from  tiiose  services. 

NSCC  also  previously  has  established 
special  membership  categrories  that 
limited  participation  to  one  service  and 
did  not  require  participants  using  that 
service,  to  make  clearing  fund 
contributions  that  might  be  subject  to 
assessment  for  service-related,  system 
related,  or  general  clearing  agency 
losses  or  liabilities.  For  example,  in 
1984,  NSCC  established  the  Municipal 
Bond  Corporation  System  ("MCOM") 
and  a  new  membership  class.  Municipal 
Bond  Comparison  Only  ("MCO") 
members,  whose  access  to  NSCC 
serNices  was  limited  to  MC(^4.  NSCC 
determined  not  to  require  MCOs  to 
contribute  to  NSCC's  general  clearing 
fimd  (or  any  other  more  limited  fi:nd).** 
Moreover,  the  Commission  has 
previously  approved  NSCCs  decision 
not  to  require  clearing  fund 
contributions  from  mutual  funds  using 
Fund/Serv  exclusively.'* 

The  proposal  currently  under 
consideration,  draws  a  line  between  a 
non-guaranteed  service  (such  as  Fund/ 
Serv)  and  all  other  services  (such  as 
trade  comparision  and  accounting)  by 
limiting  users  of  a  non-guaranteed 
service  (such  as  Fund/Serv)  to  losses 
generated  by  this  service  (default  or 
otherwise).  The  Commission  recognizes 
that  Fund/Serv  is  a  relatively  nevj 
service  that  is  still  under  development. 
Thus,  limiting  tlie  Fimd/Serv  Allocation 
to  satisfying  losses  arising  from  Fund/ 
Serv  may  encourage  greater  broker- 
dealer  participation  in  Fund/Serv. 
Moreover,  as  discussed  above,  NSCC 


has  taken  appropriate  stqw  to  imnride 
adequate  protectioB  to  other  NSCC 
participaDts  frooi  the  risks  associated 
vrith  Fund/Serv.  Final^,  the 
CommisMon  Is  satisfied  that  controls 
surrouading  NSCC  o|>erations  will 
assure  review  of  the  adequacy  of  its  Wms 
allocation  rales  and  procedmea.*^ 

V.  Condmion 

The  Cbmmfssion  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulation  thereunder, 
applicable  to  clearing  agencies,  and  in 
particular,  the  requirements  of  Section 
17A  of  the  Act  and  the  Standards.  The 
Commission  further  finds  that  the 
structure,  purpose  and  limitation  on  the 
use  of  the  Fund/Serv  Allocation  to 
satisfy  losses  arising  fins  Fnnd/Senr  do 
not  expose  NSCC  or  its  participants  to 
an  unreasonable  risk. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(Z)  of  the  Act  that  the 
proposed  changes  CSR-NSCC-87-12  and 
SR-NSCC-8&-04)  be  and  hereby  are 
approved. 

For  the  Commissioiv  by  the  DiviiioB  of 
Market  Regulation  piumant  to  delegated 
authority. 

Dated:  December  20, 1888. 
lonathan  G.  Kotx, 
Secretary. 
[FR  Doc.  88-29744  Filed  U-27-88;  &45  am) 


[RetoSOT  No^  34-M379;  nte  Na 
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SalMtogutalory  Orgaiyzatlona;  Notfc* 
of  Proposod  Rul*  Chang*  by  PacWc 
Stock  Exchange,  Inc^  (Mating  to 
Adoptloa  of  a  Riila  ForUMr  Defining 
ttte  Auttioftty  or  the  PSE*s 
Examinatione  DepartHMnt  aa  a 
Designated  Examining  Authority 

Pursuant  to  section  19(b)(1)  of  flie 
Securfttes  Exchange  Act  of  1834  ("Act^, 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  23. 1988.  the 
Pacific  Stock  Exdiange  Incorporated 
("PSE"  or  "Exchange")  filed  witfi  the 
Securities  and  Exchange  Commission 
the  proposed  role  change  as  described 
in  Items  L  n  and  HI  below,  which  Items 
have  been  prepared  by  PSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rale 
change  from  interestecT  persons. 


"  At,  at  2S. 

«'  See  Securitiet  Exchange  Act  Release  No.  20795 
(March  28. 1984),  46  FR  22427. 

**  Because  of  the  Mnlikety  risk  of  loss  from  mutual 
fund  payment  defsulu.  NSCC  does  not  require 
clearing  fund  CAr.tributions  from  mutual  funds  using 
Fund/Serv.  See  Secunlies  Exchange  Act  Release 
Nos.  23133  (April  16. 1986).  52  FR  9603  and  2:^928 
(February  20. 1986).  51  FR  8954. 


'*  NSCC  nke  other  registered  clearing  ageaa'ca. 
miut  obtain  an  annual  evaluation  of  its  system  o{ 
internal  accouati^  controls.  In  addition,  NSCC 
conducla  an  annual  aaacssment  of  risk*  and  icUted 
safeguards  asaocialad  wMh  its  cle«riag  acb'iitiaa. 
The  Commfssien  ditacts  NSOC  to  reconsider  the 
Fund/Serv  Allecalion  in  the  course  of  its  annual 
risk  assessment  activities. 


I.  Self-Regdelaty  Oigsnfaetion's 
Statenoat  of  fte  TanM  of  SofastanoB  of 
the  Piopesed  ggje  Change 

The  proposed  nile  change  will  amend 
PSE  Rule  VH  so  as  to  farther  illustrate 
the  aotftority  of  the  PSE  Examinations 
Department  to  require  compliance  bom 
those  relevant  PSE  members  who  are 
within  tfie  scope  of  the  FSB's  power  as 
the  Designated  Examining  Authority. 
Specifically,  fee  proposed  rale  change 
will  give  the  PSE  Ae  authority  to 
examine  the  financial  responsibility 
and/or  operational  conditions  of  any 
member  or  member  organization.  The 
proposed  rule  gives  the  Exchange  the 
authority  to  require  a  member  or 
member  organization  to  famish 
requested  ^formation  in  tfie  course  of 
such  examinations  including,  if  the  PSE 
deems  it  necessary,  books  and  records 
as  weD  as  sworn  or  unsworn  testimony. 

II.  Self-Kegidatory  Organiaation's 
Statement  of  the  Pnrpoes  at,  and 
SUhitory  Basis  for.  the  Proposed  Rule 
Changs 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  (rf^  these  statements  may  be 
examined  at  the  places  speiufied  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regalatory  Organixation  's 
Statemeott^ the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rtrfe 
Charges 

Under  its  authorization  to  function  as 
a  self-regulatory  organization  for  the 
trading  of  securities,  the  PSE  is 
empowered  to  act  as  a  "designated 
examining  authority"  over  certain 
specific  PSE  members. 

To  fiilfiU  this  obligation,  the  PSE 
Examinations  Department  is  required  to 
perform  regular  infection  duties  for  the 
purpose  c^inawing  that  the  members 
under  its  authority  are  complying  with 
the  various  PSE  and  SEC  financial  ndes 
and  regulations.  In  order  to  more 
adequately  fulfill  this  regulatory 
function,  the  Exchange  proposes  to 
amend  PSE  Rnle  VU  so  as  to  provide  the 
Examinations  Department  with  more 
specificaQy  defined  anthority  in  order  to 
inspect  the  books  and  reuxtlls  of  the 
members  over  which  it  is  responsible. 

The  proposed  rule  amendments  are 
consistent  with  sections  6(b)  and  6(c}  (A 
the  Act  in  general,  and  section  6(b)(5) 
and  6(c)(3)(A)  in  particular,  in  that  they 
will  help  to  maintain  those  standards  ot 


compliance  which  act  to  help  insure  the 
protection  of  investors  and  the  public 
interest 

(B)  Seff-Regvfatory  Organizatfon's 
Statement  on  Burden  on  Competition 

The  proposed  rule  changes  imposes 
no  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  ttie  proposed  rale 
change  were  neither  requested  ncM- 
received. 

m.  Date  of  Effectivsncss  of  the 
Proposed  Rule  Change  and  liming  ior 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (I) 
as  the  CommissicHi  may  designate  up  to 
90  days  of  such  date  if  if  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  r«le  change  be 
disapproved. 

IV.  SoGdtatian  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  sabmissiom 
should  file  six  copies  there<tf  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  FifOi  Street  NW., 
Washingtcm.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission  and  aH  writtm 
communications  relating  to  the  proposed 
rule  change  between  the  Comraissian 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  5SZ  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Wadiii^ton.  CX:. 
2054ft  Coines  of  such  filing  will  also  be 
available  for  inspegbon  and  copying  at 
the  principal  office  of  the  PSE.  AU 
submissiMts  should  refer  to  File  No.  SR- 
PSEr-8&-2&  and  shouki  be  submitted  fay 
)anain-y  la.  1989. 

For  Bie  CuniiUMsiufi.  by  tne  Dtvfsion  of 
Market  Regulation,  pursuant  to  delegated 
authroity. 


J3A.ii/ 


,  \i  I. 
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Dated:  December  20. 1988. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-29745  Filed  12-27-88:  8:45  am] 
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(fMMM  No.  33-M10] 
SecuritiM  UnHonnity 

agency:  Securities  and  Exchange 
Commission. 

ACTKNC  Publication  of  release 
announcing  a  Memorandum  of 
Understanding  between  the  National 
Association  of  Securities  Dealers  and 
the  North  American  Securities 
Administrators  Association  regarding  a 
model  uniform  marketplace  exemption 
from  state  securities  registration 
requirements. 

summary:  This  release  publishes  the 
Memorandum  of  Understanding  (MOU) 
on  a  uniform  model  marketplace 
exemption  that  has  been  approved  by 
the  National  Association  of  Securities 
Dealers.  Inc.  {"NASD")  and  the  North 
American  Securities  Administration 
Association.  Inc.  ("NASAA").  As  a  basis 
for  the  exemption,  the  MOU  sets  out 
criteria  that  must  be  met  for  a 
marketplace  to  receive  the  exemption, 
including  numerical  listing,  corporate 
governance,  voting  rights,  maintenance, 
decertification,  and  information  sharing 
standards.  The  MOU  was  a  product  of 
discussion  between  the  parties  that  was 
facilitated  by  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission").  Section  19(c)  of  the 
Securities  Act  of  1933  (the  "Securities 
Act")  '  directs  the  SEC  to  pursue 
maximum  uniformity  in  Federal  and 
State  regulatory  standards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  V.  Natale,  Assistant  Director 
(202/272-2405).  or  Peter  Sultan,  Attorney 
(202/272-2411),  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW..  Mail 
Stop  5-1.  Washington,  DC  20549. 
SUPPtEMENTARY  INFORMATION: 

I.  Discussion 

Greater  uniformity  in  securities 
regulation  was  endorsed  by  Congress 
with  the  enactment  of  section  19(c)  of 
the  Securities  Act  in  the  Small  Business 
Investment  Incentive  Act  of  1980  (the 
"Investment  Incentive  Act").  Section 
19(c)  authorizes  the  SEC  to  cooperate 
with  any  association  of  state  securities 
regulators  that  can  assist  in  carrying  out 
the  declared  policy  of  section  19(c).  The 
declared  policy  of  the  section  is  that 


there  should  be  greater  Federal  and 
State  cooperation  in  securities  matters, 
including:  (1)  Maximum  effectiveness  of 
regulation:  (2)  maximum  uniformity  in 
Federal  and  State  standards;  (3) 
minimum  interference  with  the  business 
of  capital  formation;  and  (4)  a 
substantial  reduction  in  costs  and 
paperwork  to  diminish  the  burdens  of 
raising  investment  capital,  particularly 
by  small  business,  and  to  diminish  the 
costs  of  the  administration  of  the 
government  programs  involved. 

Consistent  with  these  stated  goals  and 
policies,  the  Commission  has  served  to 
facilitate  discussions 'between  the 
NASD  and  NASAA  •  on  the  scope  of  a 
uniform  marketplace  exemption  from 
securities  registration  requirements  for 
exchange-Usted  securities  and  securities 
designated  as  NASDAQ  National 
Market  System  ("NASDAQ/NMS") 
Securities.  Those  discussions  have  been 
successfully  completed.  The  MOU  was 
approved  by  the  NASD  Board  of 
Governors  on  May  9, 1988,  and  by  the 
NASAA  membership  on  October  10, 
198a 

The  Commission  welcomes  the 
development  of  a  uniform  standard  in 
the  MOU  for  treating  NASDAQ/NMS 
and  exchange-listed  securities.  The 
NASDAQ/NMS  market  has  undergone 
considerable  growth  and  development 
in  recent  years.  NASDAQ/NMS 
Securities  have  become  subject  to  real- 
time transaction  and  quotation 
reporting.  In  addition,  all  current 
NASDAQ/NMS  issues  are  required  to 
be  registered  under  either  section  12(b) 
or  12(g)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),  and  are  subject, 
therefore,  to  the  period  reporting,  proxy 
and  shortswing  profit  requirements 
imposed  by  Sections  13. 14  and  16  of  the 
Act.  Furthermore,  with  the  expansion  of 
the  surveillance  capabilities  of  the 
NASD  with  respect  to  NASDAQ/NMS 
Securities,  the  Commission  believes  that 
the  NASD  provides  investors  in  these 
securities  substantially  equivalent 
protection  against  abuse  as  is  provided 
investors  in  exchange-traded  securities. 
With  the  adoption  by  the  Commission 
earlier  this  year  of  Rule  19o-4  under  the 
Act*  NASDAQ/NMS  Securities  and 
most  exchange-listed  issues  are  subject 
to  equivalent  shareholder 
disenfranchisement  protections.  For 
these  reasons,  the  Commission  believes 
that  NASDAQ/NMS  and  exchange- 
listed  securities  trade  in  an  environment 
subject  to  substantially  equivalent 
disclosure,  regulatory  and  surveillance 
protections,  and  deserve  to  be  treated 
comparably. 


The  Commission  does  not  regard 
uniform  listing  standards  among 
securities  markets  as  an  objective  of 
section  19(c).  Nor  does  the  Commission 
intend  by  its  endorsement  of  uniformity 
in  state  exemptive  criteria  to  take  a 
position  on  the  costs  or  benefits  of  so- 
called  "merit"  regulation  by  the  States. 
Uniformity  in  state  exemptive  criteria 
does  appear,  however,  to  promote  the 
objectives  of  section  19(c),  and  the 
Commission  endorses  the  MOU  on  this 
basis. 

The  text  of  the  MOU  follows. 
Althou^  the  MOU  refers  to  the 
American  Stock  Exchange  and  the  New 
York  Stock  Exchange  as  parties,  these 
exchanges  have  not  yet  become 
signatories. 

n.  Memorandum  of  Understanding 

Whereas,  the  Securities  and  Exchange 
Commission  ("SEC"),  pursuant  to 
section  19(c)  of  the  Securities  Act  of 
1933,  has  facilitated  discussions  among 
the  North  American  Securities 
Administrators  Association,  Inc. 
("NASAA").  the  National  Association  of 
Securities  Dealers.  Ina  ("NASD")  and 
the  New  Yoiic  Stock  Exchange.  Inc..  and 
American  Stock  Exchange.  Inc..  ("the 
Exchanges")  to  achieve  maximum 
uniformity  in  federal  and  state 
regulatory  standards  in  the  form  of  a 
uiiiform  model  marketplace  exemption 
from  state  securities  registration 
requirements  for  securities  listed  on  the 
MASDAQ  National  Market  System 
("NASDAQ/NMS")  and  the  Exchanges; 
and 

Whereas.  NASAA.  the  NASD  and  the 
Exchanges  desire  to  develop  a 
mechanism  to  ensure  that  the 
implementation  of  the  exemption 
granted  to  NASDAQ/NMS  and  the 
Exchanges  is  administered  pursuant  to 
the  exemptive  provisions; 

Now,  therefore,  it  is  mutually 
understood  and  agreed  between  the 
parties  that  the  guidelines  outlined 
hereafter  (the  "exemptive  provisions") 
shall  be  the  basis  for  such  a  uniform 
exemption: 

1.  The  exchahge  or  association  shall 
require  at  least  the  following  standards 
to  be  met  for  listing  or  designation  of 
securities  of  an  issuer  on  the  exchange 
or  quotation  system: 


■  15  U.S.C  77a  e(  seq. 


*  See  Securities  Exchange  Act  Release  No.  25881 
(July  7. 1988).  53  FR  28376. 


AltNo.  1 

Ait  No.  2 

Net  tangible  assets' 

PuMto  float 

$4,000,000 
500.000 
750.000 
400.000 
800/400 
3.000.000 
$5/Share 

[$12,000,000 
1.000.000 

Net  incomfi 

St^rehoktefS* 

MarVet  value  aH  float 

Ulnimim  bid 

'8007400 
15.000.000 

Ooeratina  twiotv . _. 

Syaara 

"  "NalTangWa  AasMs"  Is  definad  tor  purpose  ol 
Ma  nMmanMum  to  induda  «w  wim  Si  Babe 
oopyrig^  and  kadanaika  feyl  to  '^^ 

of«io««. 


«ta 


Tha  iwinuni  ,  , 
aBacnaBya  ia  MO  tor 
oornpaniae  to 


of  stiaMfNiMsra . 

—-_ nr^ianiaa  «»  SOOuBQO  tor 

T,00O.000  stiaras  puMdv  held  tar  400 
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tor  ._ 

ly  heM  and  daily  tradtog  votome  In  aacaas  a*  Zjauo 
sliaras  per  day  tor  six  monttia. 

The  rules  of  each  Msociatian  shaU 
reqfoire  at  kaat  two  authorized  market 
makers  for  each  isn^r. 

2.  The  exchange  or  asaociatiofl  shall 
require  at  least  die  fottowing  mininnni 
corporate  govemancc  standards  for  its 
domestic  issuers: 

a.  Distribution  of  Anoaal  and  Interim 
Reports. 

L  Each  issuer  shall  (fistribute  to 
shareholders  cc^ies  of  an  annual  report 
containing  audited  financial  statemeita 
of  Uie  company  and  its  subsidiaries.  The 
report  shali  be  dktribttted  to 
shareholders  a  reasonable  period  of 
time  prior  to  the  company's  annual 
meeting  of  shareholders  and  shall  be 
filed  with  the  exchanss  or  aaaociatian  at 
the  time  it  is  distributed  to  shareholdcraL 
iL  Each  issuer  isfaicfc  is  snbiect  to  SEC 
Rule  13a-13  Aali  make  available  to 
shareholders  copies  of  qioarteriy  reports 
including  statements  tA  operatiqg  resuhs 
either  prior  to  or  as  soon  as  practicable 
following  the  company's  filing  its  Form 
10-Q  with  the  SEC.  If  the  form  of  soch 
quarterly  report  dtSers  from  the  Form 
10-Q,  both  the  cpiartetiy  repatt  aod  the 
Form  10-Q  shall  be  filed  with  the 
exchange  or  aasodatian.  The  statement 
of  operations  contained  in  quarterly 
reports  shall  disclose,  as  a  mininnnn. 
any  substantial  Hems  of  a»  nnusoal  or 
non-recurrent  nature  and  net  income 
and  the  amonnf  of  estimated  federal 
faxes. 

iii.  Each  issuer  which  is  not  subject  to 
SEC  Rule  13a-13  and  which  is  required 
to  file  with  the  SEC,  or  another  federal 
or  state  regulatory  authority,  interim 
reports  relating  primarily  to  (iterations 
and  financial  position,  shall  make 
available  to  shareholders  reports  which 
reflect  the  information  contained  in 
tiiose  interim  reports.  Srcb  reports  ^D 
be  made  available  to  shareholders 
either  before  or  as  soon  aa  practicafrie 
following  filing  with  the  appropriate 
regulatory  authority.  If  the  form  of  the 
interim  report  made  availability  to 
shareholders  difCers  from  that  filed  with 
the  regidafory  authority,  both  the  report 
to  shareholders  and  the  r^ort  to  the 
regulatory  autho^  shall  be  filed  with 
the  exchange  or  assodafion. 

b.  fautependent  Directors.  Each  issuer 
shall  maintain  a  ndofmum  of  two 
independent  directors  on  its  board  of 
directors.  For  purposes  of  Af  s  section. 
"independent  director"  shall  mean  a 


person  other  than  an  officer  or  employee 
of  the  coo^iany  or  its  aubsidiuies  or  any 
other  individual  having  a  relationship 
which,  in  the  opinion  of  the  board  of 
directors,  would  int^ere  with  the 
exercise  of  independent  judgement  in 
carrying  out  the  responsttHhties  of  a 
director. 

c.  Audit  Coauaittee.  Each  issuer  shall 
establish  and  maintain  an  aodit 
committee,  a  majority  of  the  members  of 
which  shall  be  independent  directors. 

d.  Shareholder  Meetings.  Each  issuer 
shall  hold  an  annimj  meeting  of 
shareholders  and  shaD  provide  notice  of 
such  meeting  to  the  exchange  or 
association. 

e.  Quorum.  Each  issuer  riiall  pronride 
for  a  quorum  as  specified  in  its  by-Iavrs 
for  any  meetiiig  of  the  holders  of 
common  stock:  provided,  however,  that 
in  no  case  shall  such  quorum  be  leas 
than  33^  percent  of  the  ovtstandii^ 
shares  of  the  company's  commrai  voting 
stock. 

f.  Solicitation  oS  ProxieSw  Each  issuer 
sfaaQ  solicit  praxies  mid  provide  proocy 
statements  for  all  meetings  of 
shareholders  and  siiaii  provide  copies  of 
such  pro]^  sohcitaticm  to  the  exchange 
or  associatioD. 

g.  Conflicts  of  faiterest  Each  issaer 
shaD  conduct  an  apfwopriate  review  oi 
all  related  party  transactions  on  an 
ongoing  basis  ajftd  shall  use  the 
con4>any's  audit  committee  or  a 
comparable  body  for  the  review  of 
potential  conflict  of  interest  situations 
where  appropriate. 

h.  Shareholder  Approval  Policy.  Each 
issuer  shall  require  shareholder 
approval  of  the  issuance  of  securities  m 
canoectian  with  the  foUowii^ 

L  Options  plans  or  odier  special 
renumeration  plans  for  directors, 
officers  or  key  employees. 

ii.  Actions  resulting  in  a  change  in 
control  of  the  issaer. 

iiL  The  acquisition,  direct  or  indirect, 
of  a  business,  a  company,  tangible  or 
intangible  assets  or  property  or 
securities  representing  any  ssch 
interests: 

(1)  From  a  director,  offlcer  or 
substantial  security  holder  of  the 
company  (including  its  subaidraries  and 
affiliates)  or  from  any  ootaptitjf  or  party 
in  which  one  of  such  persons  has  a 
direct  or  indirect  interest; 

[21  Where  the  present  or  potential 
issuance  of  common  stock  or  securities 
convertible  into  rffmmfln  stock  could 
result  in  an  iaczesse  ia  outstanding 
coauBon  shares  of  2S%  or  more. 

(3)  Voting  Rights,  a.  the  rules  of  each 
exchange  shall  privide  as  follows:  No 
rule,  stated  poC^.  practice,  or 
interpretation  of  thiis  exchange  shall 
permit  the  liatia^  sr  tha  vyfttimtfiorr  at 


the  Usting  of  any  cobbbod  stock  or  other 
equity  security  of  a  domestic  issuer,  if, 
on  or  after  Ju^  7. 1966.  the  issuer  of  such 
security  issues  any  class  of  security,  or 
takes  other  corporate  action,  with  the 
effect  of  nullifying,  restricting  or 
disparately  redocing  the  per  share 
voting  ri^its  of  holders  of  an 
ootstamhqg  class  or  dssscs  of  common 
stock  of  sodi  issoer  registered  pursuant 
to  Section  12  (rf  die  Securities  Exchange 
Act  of  1934  ("Act"). 

b.  The  rules  of  each  associatioD  shall 
provide  as  follows:  No  nile,  stated 
policy,  practice,  or  interpref  ation  of  this 
association  shaU  pemit  the  listing  on 
NASDAQ/NMS  rantborizationl,  or  the 
continuance  of  authorization,  of  any 
ooaunon  stodc  or  other  eqnity  security, 
of  a  domestic  issuer,  i£  on  or  after  fofy  7, 
1988.  the  issuer  of  such  security  issues 
any  class  of  secaiTty.  or  takes  other 
corporate  action,  with  the  effect  of 
nullifying,  res  trie  ting,  or  disparatrfy 
reducing  the  per  share  voting  ri^ts  of 
holders  of  an  outstanding  class  or 
classes  of  common  stock  or  such  issuer 
registered  puisuaiil  to  Section  12  of  the 
Act 

c.  For  purposes  of  paragraphs  a.  and 
b.  of  this  section,  die  following  shall  be 
presmned  to  have  the  effect  of 
nuUifying.  restricting  or  di^iarately 
reducing  the  per  share  voting  rights  of 
an  outstanding  class  or  classes  of 
common  stock: 

L  Corporate  action  to  impose  any 
restriction  on  the  voting  power  of  shares 
of  the  common  stock  of  the  issuer  held 
by  a  benefia'al  owner  or  record  holder 
based  on  the  number  of  shares  held  by 
such  beneficial  or  record  holder. 

ii.  Corporate  action  to  impose  any 
restriction  cm  the  voting  power  of  shares 
of  the  common  stock  of  the  issuers  held 
by  a  henefidal  or  record  holder  based 
on  the  length  of  time  sudi  shares  have 
been  held  by  such  beneficial  or  record 
holder; 

iii.  Any  issuance  of  securities  through 
ao  evrhange  oSer  by  the  issoer  for    -     . 
share*  of  an  outstanding  dass  of 
common  stock  of  the  issuer,  in  wUcfa  the 
secnrities  issued  have  votmg  rights 
greater  than  or  less  than  the  per  share 
voting  ri^ts  of  any  ootstandbig  dass  of 
the  comaton  stock  of  the  issuer; 

iv.  Any  issuance  of  securities 
pursuant  to  a  stock  dividead.  or  any 
oth«'  type  of  distr^Mition  of  stock,  in 
which  die  secorities  issued  have  voting 
rights  greater  than  the  per  shaoi?  votii^ 
rights  of  any  outstanding  dass  of  the 
common  stock  of  the  issuer. 

d.  For  purposes  of  paragraphs  s.  and 
b.  of  this  seclioa.  Ikt  following,  standing 
alone.  shaQ  be  pttsaiutd  not  to  have  the 
eSed  of  nullifying,  restricting  or 
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disparately  reducing  the  per  share 
voting  rights  of  holders  of  an 
outstanding  class  or  classes  of  common 
stock: 

i.  The  issuance  of  securities  pursuant 
to  an  initial  registered  public  offering; 

ii.  The  issuance  of  any  class  of 
securities,  through  a  registered  public 
offering,  with  voting  ri^ts  not  greater 
than  the  per  share  voting  rights  of  any 
outstanding  class  of  the  common  stock 
of  the  issuer 

iii.  The  issuance  of  any  class  of 
securities  to  effect  a  bona  fide  merger  or 
acquisition,  with  voting  rights  not 
greater  than  the  per  share  voting  rights 
of  any  outstanding  class  of  the  common 
stock  of  the  issuer 

iv.  Corporate  action  taken  pursuant  to 
state  law  requiring  a  state's  domestic 
corporation  to  condition  the  voting 
rights  of  a  beneficial  or  record  holder  of 
a  specified  threshold  percentage  of  the 
corporation's  voting  stock  on  the 
approval  of  the  corporation's 
independent  shareholders. 

e.  Definitions.  The  following  terms 
shall  have  the  following  meaning  for 
purposes  of  this  section,  and  the  rules  of 
each  exchange  and  association  shall 
include  such  definitions  for  the  purposes 
of  the  prohibition  in  paragraphs  a.  and 
b..  respectively,  of  this  section: 

i.  Hie  term  "common  stock"  shall 
include  any  security  of  an  issuer 
designated  as  common  stock  and  any 
security  of  an  issuer,  however 
designated,  which,  by  statute  or  by  its 
terms,  is  common  stock  (e.g..  a  security 
which  entitles  the  holders  thereof  to 
vote  generally  on  matters  submitted  to 
the  issuers  security  holders  for  a  vote). 

ii.  The  term  "equity  security"  shall 
include  any  equity  security  defined  as 
such  pursuant  to  Rule  3all-l  under  the 
Act.  (17  CFR  Z40.3all-1) 

iii.  The  term  "domestic  issuer"  shall 
mean  an  issuer  that  is  not  a  "foreign 
private  issuer"  as  defined  in  Rule  3b-4 
under  the  Act  (17  CFR  240.3b-4). 

iv.  The  term  "security"  shall  include 
any  security  defined  as  such  pursuant  to 
section  3(a)(10)  of  the  Act.  but  shall 
exclude  any  class  of  security  having  a 
preference  or  priority  over  the  issuer's 
common  stock  as  to  dividends,  interest 
payments,  redemption  or  payments  in 
liquidation,  if  the  voting  rights  of  such 
securities  only  become  effective  as  a 
result  of  specified  events,  not  relating  to 
an  acquisition  of  the  common  stock  or 
the  issuer,  which  reasonably  can  be 
expected  to  jeopardize  the  issuer's 
financial  ability  to  meet  its  payment 
obligations  to  die  holders  of  that  class  of 
securities. 

4.  Maintenance  Criteria.  After  listing 
or  authorization  for  quotation  on  an 
exchange  or  quotation  system,  a  security 


must  meet  the  following  criteria  to 
continue  to  be  listed  or  authorized  for 
quotation  on  the  exchange  or  quotation 
system: 

a.  The  issuer  of  the  security  has  net 
tangible  assets  of  at  least: 

i.  $2,000,000  if  the  issuer  has  sustained 
losses  fit>m  continuing  operations  and/ 
or  net  losses  in  two  of  its  three  most 
recent  fiscal  years;  or 

ii.  $4,000,000  if  the  issuer  has 
sustahied  losses  fit>m  continuing 
operations  and/or  net  losses  in  three  of 
its  four  most  recent  fiscal  years. 

b.  There  are  at  least  200,000  publicly 
held  shares. 

c  There  are  at  least  400  shareholders 
or  at  least  300  shareholders  of  round 
lote. 

d.  The  aggregate  market  value  of 
publicly  held  shares  is  at  least 
$1,000,000. 

5.  The  administrator  may  decertify  a 
specific  national  securities  exchange  or 
the  NASDAQ  National  Market  System 
designation,  by  an  order  issued  pursuant 
to  paragraph  11  of  this  Memorandum  of 
Understanding,  if  the  administrator 
determines  that  the  listing  requirements 
for  the  exchange  or  designation 
requirements  of  the  system  have  been  so 
changed  or  insufficiently  applied  that 
the  protection  of  investors  contemplated 
by  die  original  listing  or  designation 
requirements  is  no  longer  afforded. 

6.  The  administrator  shall  have  the 
authority  to  deny  the  exemption  fiom 
registration  of,  or  revoke,  a  specific 
issue  of  securities,  by  an  order  issued 
pursuant  to  paragraph  11  of  this 
Memorandum  of  Understanding. 

7.  The  association  and  the  exchanges 
shall  prompUy  notify  the  administrator 
of  the  delisting  of  an  issue  of  securities 
by  their  marketplace. 

8.  In  order  to  attain  maximum 
effectiveness  of  regulation  and 
maximum  uniformity  of  federal  and 
State  standards,  each  association  and 
exchange  will  cooperate,  coordinate  and 
share  information  with  NASAA 
concerning  the  operations  of  their 
respective  marketplaces  to  insrira  proper 
implementation  of  the  exemptive 
provisions.  For  purposes  of  furthering 
the  goal  of  cooperation  and  resolving 
differences,  the  signatories  to  the 
Memorandum  of  Understanding  shall 
meet  annually  on  or  about  the 
anniversary  date  of  the  signing  of  the 
Memorandum. 

9.  This  maricetplace  exemption  shall 
apply  to  all  securities  of  an  issuer 
(including  initial  public  offerings)  as  of 
the  date  those  securities  are  listed  or 
approved  for  listing  upon  notice  of 
issuance  upon  a  marketplace  exempted 
by  this  agreement,  and  to  all  securities 
listed  or  approved  for  listing  upon  notice 


of  issuance  as  of . 


_  and  to  any 


other  security  of  the  same  issuer  which 
is  of  senior  or  substantially  equal  rank, 
any  security  called  for  by  subscription 
rights  or  warrants  or  any  warrant  or 
right  to  purchase  or  subscribe  to  any  of 
the  foregoing. 

10.  The  a(hninistrator  shall  have  the 
authority  to  deny  the  exemption  by 
rulemaking  to  a  category  of  securities 
when  necessitated  by  the  public  interest 
and  for  the  protection  of  the  investors 
by  an  order  issued  to  paragraph  11  of 
this  Memorandum  of  Understanding. 

11.  Any  action  taken  by  a  state 
securities  administrator  as  contemplated 
in  this  Memorandum  of  Understanding, 
including  but  not  limited  to  actions  set 
forth  in  paragraphs  5, 6  and  10  of  this 
Memorandum,  must  comply  with  an 
applicable  state  law  respecting 
administrative  procedures  which  law  at 
a  minimum  provides  for  notice  of 
hearing  to  all  interested  parties, 
opportunity  for  hearing,  written  findings 
of  fact  and  conclusions  of  law  and 
judicial  appeal. 

12.  NASAA,  the  Exchanges  and  the 
NASD  will  use  their  best  efforts  to  make 
available  on  a  timely  basis  information 
from  existing  data  bases  regarding 
offerings  of  securities  subject  to  the 
exemption. 

Signatures: 

North  American  Securities 

Administrators  Association,  Inc. 

By:  (signed) 

National  Association  of  Securities 
Dealers,  Inc. 

By:  (signed)  — 

New  York  Stock  Exchange,  Inc. 

By: 

American  Stock  Exchange,  Inc. 

By: 

By  the  Commission. 

lonathan  G.  Katz, 

Secretary. 

Dated:  December  IS,  19ea 
[FR  Doc.  88-29594  Filed  12-27-88: 8:45  am] 
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Richard  Alan  Daniels;  HIing  of 
Application 

December  22. 1988.  » 

Notice  is  hereby  given  that  Richard 
Alan  Daniels  ("Daniels"  or  "Applicant") 
5210  Park  Side  Side  TraU,  Solon,  Ohio 
44139.  has  filed  an  application 
("Application")  requesting  an  order  of 
the  Commission  pursuant  to  section  9(c) 
of  the  Investment  Company  Act  of  1940, 
as  amended  (the  "Act"),  that  would 
grant  a  permanent  exemption  from  the 
prohibitions  of  sections  9(a)  (1)  and  (2) 
of  the  Act.  applicable  to  him  by  virtue  of 


an  injunction  entered  against  him  in 
1978  and  a  criminal  conviction  in  1983. 
Daniels  requests  relief  only  to  the  extent 
necessary  to  associate,  in  the  capacity 
described  below,  with  CIGN.A 
Securities,  Inc.  ("CIGNA"). 

The  Application  states  that  CIGNA  is 
a  wholly  owned  subsidiary  of  CIGNA, 
Inc.,  a  national  life  and  casualty 
insurance  carrier.  In  addition  to  being  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  and  a 
registered  broker-dealer  imder  the 
Securities  Exchange  Act  of  1934,  CIGNA 
is  a  principal  underwriter  for  the  Cigna 
Funds  Group,  a  Massachusetts  business 
trust  and  registered  open-end  company 
under  the  Act. 

The  Application  further  states  that 
CIGNA  proposes  to  employ  Daniels  as  a 
registered  representative  to  sell  mutual 
funds,  public  and  private  real  estate 
partnership  interests,  oil  and  gas 
parterships  and  equipment  lease 
partnerships.  Daniels'  activities  will  be 
confined  to  those  of  a  registered 
representative  engaged  in  sales  and  he 
will  not  perform  any  other  function  in 
connection  with  CIGNA's  activities  as 
principal  underwriter  for  the  funds. 
Daniels  has  been  employed  since  June 
1987  by  CIGNA  Individual  Financial 
Services  Company  ("CIFSCo ').  which  is 
also  a  wholly  owned  subsidiary  of 
CIGNA,  Inc.,  as  an  estate  planner  and 
life  insurance  salesman. 

On  July  19, 1978,  in  an  action  entitled 
SEC  V.  Price,  Allen  &■  Stevens,  Inc.,  > 
Daniels  consented,  without  admitting  or 
denying  the  allegations  in  the 
Commission's  complaint,  to  the  entry  of 
an  order  that  permanently  enjoined  him 
from  violating  the  registration  and 
antifraud  provisions  of  the  Securities 
Act  of  1933  and  the  Securities  Exchange 
Act  of  1934.*  In  1983,  Daniels  was 
convicted,  piusuant  to  a  plea  agreement, 
in  a  related  criminal  action.' 

Section  9(a)  of  the  Act  provides,  in 
relevant  part,  tiiat  it  is  unlawful  for  any 
person  to  serve  or  act  in  the  capacity  of 
employee,  officer,  director,  member  of 
an  advisory  board,  investment  adviser 
or  depositor  of  any  registered 
investment  company,  or  principal 
underwriter  for  any  registered  open-end 
company,  if  such  person,  or  any 
affiUated  person  of  a  company,  has  been 
convicted  within  ten  years  of  any  felony 
or  misdemeanor  involving  the  purchase 


.•  Civil  Action  ^4o.  C-7S-868  (N.D.  Ohio). 

'  In  related  administrative  proceedingi  instituted 
by  Ibe  Commission,  Daniels  was  barred  from 
■■•ociation  with  any  broker,  dealer,  invesimenl 
c»mpany.  or  investment  adviser.  In  the  Matter  of 
Price,  Allen  Sr  Stevens  Securities  Corporation, 
Securities  Exchange  Act  Release  No.  16164  (Sant  6, 
1979). 

•  U.S.  V.  Daniels,  Case  No.  CR82-108  (N.D.  Ohio). 


or  sale  of  any  security,  or,  by  reason  of 
any  misconduct  has  been  enjoined  from 
engaging  in  or  continuing  any  conduct  or 
practice  in  connection  with  the  purchase 
or  sale  of  any  security. 

Section  9(c)  of  the  Act  autiiorizes  the 
Commission  to  grant  exemptions  from 
the  prohibitions  of  section  9(a),  either 
unconditionally  or  on  an  appropriate 
temporary  or  other  conditional  basis. 
Applications  for  exemption  must 
establish  that  the  prohibitions  of  section 
9(a)  are  imduly  or  disproportionately 
severe  as  applied  to  the  applicant,  or 
that  the  applicant's  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  appUcation. 

The  provisions  of  section  9(a)  would 
preclude  Applicant  from  associating 
with  CIGNA  unless  the  relief  requested 
pursuant  to  section  9(c)  of  the  Act  in  this 
Application  is  granted.  Applicant 
submits  that  the  prohibitions  of  section 
9(a)  of  the  Act  would  be  unduly  and 
disproportionately  severe  as  applied  to 
him.  and  that  his  conduct  has  been  such 
as  to  make  it  not  against  the  public 
interest  or  the  protection  of  investors  to 
grant  him  an  exemption  from  its 
provisions. 

In  support  of  this  contention. 
Applicant  submits  that: 

1.  Daniels  has  compUed  fully  with  the 
terms  of  the  injunction  in  the 
Commission's  civil  proceedings  and  has 
observed  the  bar  of  the  Commission's 
administrative  order  since  the  entry 
thereof; 

2.  Daniels'  personal  circumstances 
have  changed  since  the  time  of  his 
improper  conduct,  over  eleven  years 
ago,  and  he  has  built  a  reputation  for 
integrity  among  members  of  his 
professional  commmunity; 

3.  Daniels'  duties  and  responsibilities 
under  the  terms  of  his  proposed 
employment  with  CIGNA  (which 
contemplates  strict  monitoring  and 
supervision  of  this  conduct)  will  be 
confined  to  those  of  a  registered 
representative  engaged  in  sales  and  not 
otherwise  involve  him  in  any  way  in  the 
business  of,  nor  will  he  be  required  to 
perform  any  other  function  in 
connection  with,  CIGNA's  underwriting 
activities  for  tiie  funds.  Moreover, 
Daniels  will  be  employed  in  a  branch 
office  of  CIGNA  that  is  both  physically 
and  organizationally  isolated  fix>m 
CIGNA's  other  underwriting  fimctions 
for  the  Funds. 

4.  Under  the  terms  of  his  proposed 
employment  with  CIGNA,  Daniels' 
activities  will  be  carefully  and 
intensively  supervised. 

Based  upon  the  foregoing.  Applicant 
requests  that  the  Commission,  pursuant 


to  section  9(c)  of  the  Act.  grant  him  a 
permament  exemplion  from  the 
provisions  of  section  9(a)  operative  as  a 
result  of  the  injunction  entered  against 
him  in  1979  and  the  conviction  in  1983, 
to  the  extent  necessary  to  permit  him  to 
associate  with  CIGNA  in  the  capacity 
described  in  the  Application. 

Applicant  represents  that  he 
acknowledges,  understands,  and  agrees 
that  the  Commission's  issuance  of  the 
order  requested  by  the  Application  shall 
not  prejudice  nor  limit  the  Commission's 
rights  in  any  manner  with  respect  to  any 
investigation,  enforcement  action,  or 
proceeding  under  section  9(b)  of  the 
Investment  Company  Act,  based,  in 
whole  or  in  part,  upon  conduct  other 
than  that  giving  rise  to  the  Application. 
***** 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  20, 1908.  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  Application, 
accompanied  by  a  statement  as  to  the 
nature  of  his  or  her  interest,  the  reasons 
for  such  request,  and  the  issues,  if  any. 
of  fact  or  law  proposed  to  be 
controverted.  Any  such  request  should 
be  addressed  to:  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  such  request  shall 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or.  in 
the  case  of  an  attorney,  by  certificate) 
shall  be  filed  contemporaneously  with 
the  request.  As  provided  by  Rule  0-5  of 
the  Rules  and  Regulations  promulgated 
under  the  Act,  an  order  disposing  of  the 
Application  herein  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  the  Commission's  own     - 
motion.  Persons  who  request  a  hearing, 
or  advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the'hcaring  (if  ordered)  and 
any  postponement  thereof. 

By  the  Commission. 
Jonathan  G.  Latz. 
Secretary. 
(FR  Doc.  88-2d797  Filed  12-27-88;  8:45  am] 
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[Reiease  No.  IC-16697;  811-50601 

First  Commercial  Separate  Account  A; 
Notice  of  Application 

December  20. 1968. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
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AcnON:  Notice  of  Application  on  Form 
N-8F  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act").      


Applicant  First  Commercial  Separate 
Account  A. 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  December  6, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
bs  received  by  the  SEC  by  5:30  p.m.,  on 
January  23, 1989.  Request  a  hearing  in 
writing,  giving  the  natiu*  of  your 
interest,  the  reason  for  the  request, 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit, 
or,  for  lawyers,  by  certificate.  Request     ' 
notification  of  the  date  of  a  hearing  by 
wriHng  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC.  20549. 
Applicant,  One  Blue  Hill  Plaza,  Pearl 
River,  New  York  10965. 

FOn  FURTHER  INFORMATION  CONTACT: 

David  S.  Goldstein.  Special  Counsel 
(202)  272-3012  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

F  ollowing  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  The  Applicant  has  no  separate  legal 
existence  under  the  law  ef  the  State  of 
New  York,  pursuant  to  which  it  was 
created  in  1986.  On  March  16. 1987,  the 
Applicant  filed  a  registration  statement 
of  Form  N-8A  and  N-8B-2  as  a  unit 
investment  trust  under  the  1940  Act,  and 
a  registration  statement  for  flexible 
premium  variable  life  insurance  policies 
on  Form  S-6  under  the  Securities  Act  of 
1933.  which  was  never  made  effective. 

2.  The  Applicant  does  not  have  any 
assets  or  policyholders  not  did  it  ever 
make  a  public  offering  of  securities. 

3.  The  Applicant  has  not.  within  the 
last  16  months,  transferred  any  of  its 
assets  to  a  separate  trust.  In  addition, 
the  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  is  not  now  engaged,  nor  does  it 
intend  to  engage,  in  any  business 
activities. 


For  the  CommiMion.  by  the  IMvision  of 
Investment  under  delegated  authority. 
jooathaa  G.  Katz, 
Secretary. 
[FR  Doc.  88-29798  Filed  12-27-88;  8:45  am) 
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(RetoM*  Ho.  34-263t3;  File  Na  SR-NYSE- 
88-39] 


Self -Regulatory  Organizations; 
Propossd  Ruls  Cturngs  by  Nsw  York 
Stock  Exchangs,  btc  Relating  to 
Qualitative  Standards  Governing 
Listing  of  Units  and  Constituent 
SecurltiM  As  Sat  Fortti  in  New 
Paragraph  703.16  of  ttte  NYSE  Listed 
Company  Manual 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  notice  is  hereby  given 
that  on  December  12, 1988,  the  New 
York  Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  peisons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  addition  to  the  NYSE 
Listed  Company  Manual  is  set  forth  in 
new  5  703.16.  It  establishes  qualitative 
listing  criteria  for  a  new  type  of  security 
consisting  of  two  or  more  constituent 
seciuities  which,  in  the  aggregate,  are 
designed  to  replicate  the  economic 
characteristics  of  shares  of  a  class  of 
outstanding  stock.  The  proposed  new 
paragraph  reads  as  follows: 
•        *        •        *        * 

703.18    Units  and  Constituent  Securities 

A  corporation  may  be  interested  in 
issuing  a  security  consisting  of  two  or 
more  constituent  securities  which,  in  the 
aggregate,  are  designed  to  replicate  the 
economic  characteristics  typically 
associated  with  ownership  of  shares  of 
a  class  of  outstanding  stock  of  the 
corporation  and  have  a  term  in  excess  of 
three  years.  Thus,  a  corporation  might 
issue  a  unit  consisting  of,  for  example, 
several  constituent  securities,  each  of 
which  is  separable  from  the  others  and 
may  trade  by  itself  or  in  combination 
with  one  or  all  of  the  other  constituent 
securities.  This  approach  may  permit 
investors  to  separate  their  securities 
holdings  into  distinct  trading 
components  representing  discrete 
interests  in  the  income  and  capital 


appreciation  potiential  of  the  securities 
involved. 

The  unit,  the  separate  securities 
comprising  the  unit  and  any 
combination  of  securities  comprising  the 
unit  may  be  globally  certificated  in  the 
manner  provided  with  respect  to  bonds 
under  the  provisions  of  Para.  501.02(B) 
and  seciuity  holders'  interests  therein 
may  be  transferred  by  book  entry. 
Issuers  shall,  upon  request,  disclose  to 
holders  of  the  unit  or  the  constituent 
securities  the  provisions  of  the  securities 
that  would  otherwise  have  been 
available  pursuant  to  the  content  and 
engraving  requirements  of  Section  5. 

The  Exchange  will  consider  the  listing 
of  such  units  and  their  constituent 
securities  provided  the  issuer  has  its 
common  stock  listed  on  the  Exchange  or 
such  common  stock  is  qualified  for 
listing,  including  compliance  with  Rule 
19c-4.  and  the  issuer  intends  to  list  its 
common  stock  simultaneous  with  the 
listing  of  such  securities.  While  the 
Exchange  has  not  set  any  minimum 
numerical  criteria  for  the  listing  of  such 
issues,  the  issues  must  be  of  sufficient 
size  and  distribution  to  warrant  trading 
in  the  Exchange  market  system.  The 
Exchange  has  set  certain  numerical 
delisting  criteria  for  the  units  and 
constituent  securities  and  will  normally 
give  consideration  to  suspending  or 
removing  the  units  and  constituent 
securities  from  trading  if  the  aggregate 
market  value  of  publicly  held  units  is 
less  than  $2,000,000  and  the  number  of 
publicly  held  units  is  less  than  100,000.    , 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose. — ^The  proposed  addition 
to  the  NYSE  Listed  Company  Manual 
establishes  qualitative  listing  criteria  for 


units  and  constituent  securities.'  A 
corporation  may  be  interested  in  issuing 
a  security  consisting  of  two  or  more 
constituent  securities  which,  in  the 
aggregate,  are  designed  to  replicate  the 
economic  characteristics  typically 
associated  with  ownership  of  shares  of 
a  class  of  outstanding  stock  of  the 
corporation.  Thus,  a  corporation  might 
issue  a  unit  of.  for  example,  several 
constituent  securities,  each  of  which  is 
separable  from  the  others  and  may  trade 
by  itself  or  in  combination  with  one  or 
ail  of  the  other  constituent  securities. 
This  approach  may  permit  investors  to 
separate  their  securities  holdings  into 
distinct  trading  components 
representing  discrete  interests  in  the 
income  and  capital  appreciation 
potential  of  the  securities  involved. 

The  securities  may  include,  but  are 
not  limited  to,  any  combination  of  the 
following: 

•  Common  stock 

•  Preferred  stock 

•  Warrants 

•  Debt  securities 

The  aforementioned  description  of  the 
benefits  and  attributes  of  the  unit  and 
component  securities  is  not  all-inclusive, 
but  is  intended  to  encompass  securities 
having  substantially  the  same  scope  and 
purpose  described. 

(2)  Statutory  Basis. — ^The  proposed 
rule  change  is  consistent  wiOi  Section 
6(b)(5)  of  the  Securities  Exchange  Act  of 
1934  as  amended  ("the  Act").  This 
section,  among  other  things,  requires 
Exchange  rules  to  be  designed  to 
promote  just  and  equitable  principles  of 
tiade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with.respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers, 
or  to  regulate  by  virtue  of  any  authority 
conferred  by  this  title  matters  not 
related  to  the  purposes  of  this  title  or  the 
administration  of  the  Exchange. 
Furthermore,  the  proposed  rule 
amendment  is  consistent  with  section 
ll(A)(a)(l)(c)(ii)  of  the  Act  in  that  it  will 
tend  to  assure  fair  competition  among 
exchange  markets  and  between 


*  The  Ccnmission  notes  that  several  issuers  have 
filed  Form  S-4  with  the  Commission  for  exchange 
offers  of  unbundled  stock  units  for  common  stock. 
Theie  unbundled  stock  units  would  trade  on  the 
NYSE  under  the  listing  standards  of  this  proposed 
rul<  change.  See.  also  SR-NYSE-88-40  for  treatment 
of  t'ese  securities  under  Rule  19c-4  of  the  Act. 


exchange  markets  and  markets  other 
than  exchange  markets. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
fitftherance  of  the  purpose  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments 
concerning  its  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  with  such  longer  period  (i)  as 
the  Commission  may  designate  up  to  90 
'  days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commmision  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secrptary,  Secu.-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  mle  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the 
abovementioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  18  1989. 

For  the  Commission  by  the  Division  uf 
Market  Regulation,  pursuant  to  delegated 
authority. 


Date:  Deceinl>er  21. 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  88-29800  Filed  12-27-88;  8:45  am) 

BILUNO  COOC  W10-01-M 

[RaL  No.  10—16707;  81 1-3697} 

Ttie  Piedmont  Income  Fund,  Inc.; 
Notice  of  Deregistration 

December  21, 1988. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregulation  under  the  Investment  • 
Company  Act  of  1940  ("1940  Act"). 


Applicant-  The  Piedmont  Income 
Fund,  Inc. 

Relevant  1940  Act  Section:  Section 
8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  date:  The  application  was  filed 
on  November  29, 1988,  and  amended  on 
December  20, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:.30  p.m.,  on 
January  17. 1989.  Request  a  hearing  in 
viniting.  giving  the  nature  of  your 
intej*est.  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Apphcant  2859  Paces  Ferry  Road.  Suite 
190a  Atlanta.  GA  30339. 

FOR  FURTHER  INFORMATION  CONTACT 

Victor  R.  Siclari.  Staff  Attorney,  at  (202) 
272-3026  or  Stephanie  M.  Monaco. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPf>i.EMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 
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Applicant's  Representations 

1.  Applicant  was  incorporated  in  the 
District  of  Columbia  and  is  registered  as 
an  open-end.  diversi^ed.  management 
investment  company  under  th»1940  Act. 
William  Whitehead  Lowry,  Registered 
Investment  Advisor.  Inc.  ("Adviser")  is 
Applicant's  investment  adviser  and 
Johnson,  Lane.  Space,  Smith  &  Co..  Inc. 
is  Applicant's  principal  underwriter. 

2.  Due  to  certain  changes  in  the 
Internal  Revenue  Code,  Applicant's 
ability  to  achieve  its  investment 
objectives  was  adversely  affected. 
Applicant  informed  at  shareholders  of 
this  fact  and.  consequently,  all 
shareholders,  except  for  Wm.  W.  Lowry 
&  Associates.  Inc.  ("WWLA");, 
redeemed  their  shares  at  current  net 
asset  value.  Thereafter,  WWLA, 
Applicants  initial  shareholder  and  the 
Adviser's  parent  redeemed  its  shares  in 
order  to  ensure  that  the  other 
shareholders  would  receive  full  value 
for  their  shares  and  because  WWLA 
had  undertaken  to  reimburse  Applicant 
for  certain  unamortized  organization 
expenses. 

3.  On  May  29, 1986.  Applicant's  Board 
of  Directors  unanimously  approved  the 
dissolution  and  winding  up  of  Applicant. 
Although  Applicant  was  liquidated,  it 
was  not  dissolved  at  that  time  because 
its  Board  and  officers  were  considering 
the  possibility  of  changing  AppUcant's 
investment  objectives,  commencing 
operations  again,  or  selling  Applicant 
However,  no  such  actions  ever  took 
place,  and  on  October  25. 1988,  by 
Unanimous  Written  Consent  the  Board 
again  apprdved  the  dissolution  of 
Applicant  and  authorized  the  officers  to 
wind  up  Applicant's  affairs.  Applicant 
was  dissolved  under  the  laws  of  District 
of  Columbia  on  November  22, 1988. 

3.  The  principal  expenses  incurred  in 
connection  with  Applicant's  dissolution 
and  winding  up  of  its  affairs  were,  and 
will  be.  borne  by  the  Adviser. 

4.  Applicant  has  been  inactive  since 
June  1986,  and  is  neither  engaging  in  nor 
proposing  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs.  In  addition. 
Applicant  has  no  security  holders  or 
assets,  no  debts  or  other  liabilities,  and 
is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

For  the  Conmiission,  by  the  Division 
of  Investment  Management  under 
delegated  authority, 
looadian  G.  Katx. 
Secretary. 

(FR  Doc.  88-29739  Tiled  12-27-88:  8:45  am] 
nUJNG  CODE  MIO-OI-M 


[FHeNe.22-1M62] 

Application  and  Opportunity  for 
Hearing;  Union  Tanic  Car  Co.    . 

December  21, 1988. 

Notice  is  hereby  given  that  Union 
Tank  Car  Company  (the  "Company") 
has  filed  an  application  pursuant  to 
clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939  (hereinafter 
sometimes  referred  to  as  the  "Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Continental  Illinois 
National  Bank  and  Trust  Company  of 
Chicago  (the  "Bank")  under  indentures 
dated  as  of  December  1, 1977  (the  "1977 
Indenture")  which  was  heretofore 
qualified  under  the  Act  and  May  15, 
1986  (the  "1986  Indenture")  which  was 
not  qualified  imder  the  Act  because  the 
securities  were  exempt  from  registration 
under  the  Securities  Act,  between  the 
Company  and  Bank  and  under  an 
indenhire  dated  October  1, 1988  (the 
"1988  Indenture")  between  Company 
and  Bank  which  has  not  been  qualified 
under  the  Act  is  not  so  likely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
■  the  protection  of  investors  to  disqualify 
Bank  from  acting  as  trustee  under  the 
aforementioned  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 
The  Company  Alleges: 

(1)  Pursuant  to  the  1977  Indenture,  the 
Company  has  outstanding  20.919,000 
aggregate  principal  amount  of  its  8.35% 
Sinking  Fund  Equipment  Trust 
Certificafes  (the  "1977  Certificates")  and 
pursuant  to  the  1986  Indenture,  the 
Company  has  outstanding  $40,656,341 
aggregate  principal  amount  of  its  8%% 
Equipment  Trust  Certificates  (the  "1986 
Certificates").  The  1977  Certificates 
were  registered  under  the  Securities  Act 
of  1933  (the  "1933  Act")  and  the  1977 
Indenture  was  qualified  under  the  Act 
The  1988  Certificates  were  exempt  from 
registration. 

(2)  Pursuant  to  the  1988  Indenture,  the 
Company  has  outstanding  $48,750,000 
aggregate  principal  amount  of  its  10.03% 
Equipment  Trust  Certificates  Due  2003 


(the  "Notes").  The  Notes  have  not  been 
registered  under  the  1933  Act  and  the 
1988  Indenture  has  not  been  qualified 
under  the  Act  on  the  basis  that  the 
Notes  will  be  offered  or  sold  in*a  private 
placement  exempt  from  registration 
under  the  1933  Act. 

(3)  The  Company  is  not  in  default 
under  the  1977  Indenture,  the  1986 
Indenture  and  the  1988  Indenture.  The 
Company's  obligations  under  the  1977. 
Indenture,  the  1986  Indenture  and  the 
1988  Indenture  rank  pari  passu  inter  se. 
Each  of  the  1977  Indenture,  the  1986 
Indenture  and  the  1988  Indenture  is 
secured  by  a  separate  group  of 
specifically  identified  railroad  cars. 

(4)  The  provisions  of  die  1977 
Indenture,  the  1986  Indenture  and  the 
1988  Indenture  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necesary  in  the  public  interest 
or  for  the  protection  of  investors  to 
disqualify  the  Bank  &om  acting  as 
Trustee  under  said  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter.  For  a  more 
detailed  statement  of  the  matters  of  fact 
and  law  asserted,  all  persons  are 
referred  to  said  application  which  is  on 
file  in  the  Offices  of  the  Commission's 
Public  Reference  Section.  File  Number 
22-18882. 450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  persons  may,  no  later  than 
January  16, 1989.  reguest  in  writing  that 
a  hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Comm.ission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission.  For  the  Commission,  by 
the  Division  of  Corporation  Finance, 
pursuant  to  delegated  authority. 
lonathan  C.  Katz. 
Secretary. 
|FR  Doc.  88-29799  Filed  12-27-88;  8:45  am] 

WLUMO  CODE  niO-01-M 


[Release  No.  10-16705;  File  No.  •12-7146)         Applicants'  Representations 


Western  Reserve  Life  Assurance  Co. 
ofOt)io,«tal. 

December  21. 1988. 

AOCNCV:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ( "1940  Act"). 

Applicants:  Western  Reserve  Life 
Assurance  Co.  of  Ohio  ("Western 
Reserve"),  WRL  Series  Annuity  Account 
of  Western  Reserve  life  Assuance  Co. 
of  Ohio  ("Series  Account")  and  Pioneer 
Western  Distributors,  Inc.  ("PWD"). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  bom  sections  26(a)(2)(C) 
and  27(cJ(2). 

Summary  of  Application:  Applications 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  charge  fi-om  the  assets  of  the 
Series  Account  in  connection  with  the 
sale  of  certain  variable  annuity 
contracts  (the  "Contract"). 

Fi/ing  Date:  The  Application  was  filed 
on  October  11, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  Application  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  request  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
January  17, 1989.  Request  a  heanng  in 
writing,  giving  the  nature  of  your 
interest,  the  reasons  for  the  request,  and 
the  issues  you  contest  Serve  the 


1.  Western  Reserve  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Ohio.  The  Scries 
Account  is  a  separate  investment 
account  of  Western  Reserve  established 
to  act  as  a  funding  entity  of  variable 
annuity  contracts.  It  was  established 
under  Ohio  law  pursuant  to  a  resolution 
of  the  Board  of  Directors  of  Western 
Reserve  adopted  on  April  12, 1988.  The 
Series  Account  is  registered  with  the 
SEC  as  a  unit  investment  trust;  a 
registration  statement  on  Form  N-4  has 
been  filed  with  the  SEC. 

2.  The  Series  Account  is  currently 
divided  into  duree  Sub-Accounts.  Each 
Sub-Account  will  invest  in  shares  of  a 
single  portfolio  of  the  WRL  Series  Fund 
(the  "Fund").  The  Fund,  a  registered 
open-end  management  investment 
company,  is  a  series  mutual  fund  which 
currently  contains  three  portfolios. 

3.  Pursuant  to  a  distribution 
agreement  between  Western  Reserve 
and  PWD,  an  affiliate  of  Western 
Reserve  and  the  principal  under%vriter  of 
the  Contract,  PVITD  will  act  as 
distributor  of  the  Contract. 

4.  The  Conbact  is  an  individual 
flexible  purchase  payment  contract 
which  provides  for  an  initial  purchase 
payment  and  for  subsequent  purchase 
payments  as  frequently  as  the  Owner 
desires.  Contract  values  may 
accumulate  on  a  fixed  or  variable  basis, 
while  payment  of  annuity  benefits  will 
be  on  a  fixed  basis  only.  An  Ovmcr 
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Applicants  with  the  request  either       ,,^_^^nakes  investment  decisions  under  the 


personally  or  by  mail,  and  also  send  a 
copy  to  the  Secretary  of  the  SEC  along 
with  proof  of  service  by  affidavit  6r,  in 
the  case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549; 
Applicants,  c/o  Western  Reserve  Life 
Assu-'ance  Co.  of  Ohio,  201  Highland 
Avenue.  Largo.  Florida  34640. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  M.  Faria,  Staff  Attorney,  at 
(202)  272-3450  or  Clifford  E.  Kirsch, 
Special  Counsel,  at  (2021  272-2061 
(Division  of  Investment  Management, 
Office  of  Insurance  Products  and  Legal 
Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  tlie 
Application:  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-1300). 


Contract  by  directing  the  allocation  of 
purchase  pajnnents  and  contract  value 
to  the  Sub-Accounts  and  the  Fixed 
Account.  Contract  \'alues  allocated  to 
the  Fixed  Account  ere  combined  with  all 
General  Account  assets  of  Western 
Reserve. 

5.  A  Contingent  Deferred  Sales  Charge 
may  be  assessed  against  contract  values 
when  withdrawn  or  surrendered.  The 
length  of  time  from  receipt  of  a  Purchase 
Payment  to  the  time  of  a  withdrawal  or 
Surrender  determines  whether  the 
Contingent  Deferred  Sales  Charge  will 
be  deducted.  The  charge  is  a  percentage 
nf  the  amount  withdrawn  or  surrendered 
(not  to  exceed  the  aggregate  amount  of 
Purchase  Payments  made  during  the  five 
years  immediately  preceding  the 
withdrawal  <w  Surrender  request). 

The  charge  is  as  follo^vs: 


5  pcfcofM.. 
0  percent.. 


LenySf  of  Unw  fptofn 

receipt  o^  purchsee 

payment  (Number  of 

years) 


0-6. 
(Vers. 


For  the  first  withdrawal  or  Surroxler 
during  each  Contract  Year,  the 
Contingent  Deferred  Sales  Charge  is 
waived  for  the  first  10%  of  the  Contract 
Value  that  is  subject  to  the  charge. 

6.  On  each  Anniversary  dirou^  the 
Maturity  Date,  Western  Reserve  will 
deduct  an  annual  Administration  Fee  of 
$30  as  partial  compensation  for  the  cost 
of  providing  administrative  sen-ices 
under  the  Contracts.  The  Administration 
Fee  is  deducted  from  each  Sub-Account 
and  the  Fixed  Accoimt  in  proportion  to 

^  life  value  each  bears  to  the  Contract 
^alue.  Western  Reserve  does  not  expect 
to  earn  a  profit  on  the  Administrative 
Fee.  Even  if  administrative  expenses 
increase.  Western  Reserve  guarantees 
that  it  will  not  increase  the  anraunt  of 
the  Administrative  Fee. 

7.  A  collection  fee  of  $1.25  will  be 
charged  to  process  any  Purchase 
Payment  under  pajrment  modes  other 
than  annual  or  sin^e  pay  plans,  unless 
such  fee  is  waived  by  Western  Reserve. 
Western  Reserve  may  waive  the 
collection  fee  when  circumstances  result 
in  a  savings  of  administrative  expenses, 
such  as  when  multiple  contracts  are 
billed  on  a  group  basis  resulting  In 
administrative  efficiencies. 

8.  The  Contract  provides  thai  during 
the  accumidation  period  a  mortab'ty  and 
expense  risk  charge  vnU  be  deducted 
daily  by  Western  Reserve  in  an  amount 
equal  on  an  annual  basis  to  1.25%  of  the 
average  daily  net  assets  of  the  Series 
Account.  Of  such  charges, 
approxmimately  .60%  is  for  assimiing  the 
mortalitj'  risk  and  .65''&  is  for  assuming 
the  expense  risk.  Western  Reserve 
assumes  the  mortality  risk  that  the 
Annuitants  under  the  Contract  as  a 
class  may  live  longer  than  expected 
(necessitating  a  greater  number  of 
annuity  payments)  and  that  if  may  have 
to  pay  a  death  benefit  in  excess  of  a 
Contract's  cash  value.  Western  Reserve 
assumes  the  expense  risk  that  its 
expenses  may  be  higher  than  the 
deduction  for  such  expenses.  The  rate 
imposed  for  the  mortality  and  expense 
risk  charge  is  contractual  and  may  not 
be  changed  by  Western  Reserve. 

9.  Appbcants  represent  that  they  have 
reviewed  publicly  available  information 
about  the  level  of  the  mortality  and 
expense  risk  (^ai^es  under  comparable 
variable  annuity  contracts  cinrently 
being  offered  in  the  industry,  taking  into 
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consideration  such  factors  as  current 
charge  levels,  the  manner  in  whiclv 
charges  are  imposed,  presence  of  charge 
level  or  annuity  rate  guarantees  and  the 
markets  in  which  the  Contract  will  be 
offered.  Based  upon  the  foregoing. 
Applicants  represent  that  the  maximum 
charges  under  the  Contract  are  within 
the  range  of  industry  practice  for 
comparable  contracts.  Applicants  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  outlining  the  methodology 
underlying  this  representation. 

10.  Applicants  do  not  believe  that  the 
.sales  load  imposed  under  the  Contract 
will  necessarily  cover  the  expected 
costs  of  distributing  the  Contract.  Any 
'shortfall"  will  be  made  up  &om  the 
general  account  assets  which  may 
include  proBts  from  the  mortality  and 
expense  risk  charge.  Western  Reserve 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  distribution  financing 
arrangement  being  used  in  connection 
with  the  Contract  will  beneBt  the  Series 
Account  and  the  Contract  Owners. 
Western  Reserve  will  keep  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  for  this  representation. 

11.  Applicants  further  represent  that 
the  Series  Account  will  invest  only  in 
underlying  fund(s)  which  have 
undertaken  to  have  a  board  of  directors/ 
trustees,  a  majority  of  whom  are  not 
interested  persons  of  the  fund,  formulate 
and  approve  any  plan  under  Rule  12b-l 
under  the  Act  to  Hnance  distribution 
expenses. 

For  the  OOromission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegatged  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-29738  Filed  12-27-68;  8:45  am) 

BtLUNG  CODE  •01(M>1-« 


DEPARTMENT  OF  STATE 

[PubUc  Notice  1088;  Delegation  of  Authority 
Na  171] 

Assistant  Secretary  for  Oceans  and 
international  Environmental  and 
Scientific  Affairs 

By  virtue  of  the  authority  vested  in  me 
b  V  section  4  of  the  Act  of  May  26, 1949 
(H3  Stat.  Ill;  22  U.S.C.  2658).  as 
amended,  I  hereby  delegate  to  the 
Assistant  Secretary  for  Oceans  and 
International  Enviroiunental  and 
Scientific  Affairs  the  functions  relating 
to  the  advisory  body  vested  in  the 
Secretary  of  State  by  section  5  of  Pub.  L 
Number  100-629,  November  7, 1988. 

The  Assistant  Secretary  for  Oceans 
and  International  Environmental  and 


Scientific  Affairs  may  redelegate  to 
officers  and  employees  under  his 
direction  and  supervision  any  of  the 
functions  delegated  to  him  above, 
except  those  required  by  law  to  be 
approved  by  hi^er  authority. 

Date:  Deceint)€r  6, 1988. 
George  P.  Shultz, 
Secretary  of  State. 
[FR  Doc.  88-29824  Filed  12-27-88:  8:45  am] 

SaUNQ  CODE  471O-0»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  Equipment, 
Systems,  and  Installations  in  Part  23 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  a  proposed  AC  which  provides 
information  and  guidance  concerning 
equipment,  systems,  and  installations  in 
Part  23  airplanes. 

date:  Comments  must  be  received  on  or 
before  February  29, 1989. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Small  Airplane 
Directorate.  Aircraft  Certification 
Ser\'ice.  Standards  Office  (ACE-110), 
601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dahl,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  commercial 
telephone  (816)  426-6941  or  FTS  867- 
6941. 

SUPPtEMENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  AC  by  writing  to:  Federal 
Aviation  Administration,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standards  Office  (ACE-110), 
601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

Conunents  Invited 

Interested  parties  are  invited  to 
submit  comments  on  the  proposed  AC. 
Commenters  must  identify  AC  23.1309- 
X.  All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  FAA  before 
issuing  the  final  AC.  The  proposed  AC 


and  comments  received  may  be 
inspected  at  the  Standards  Office  (ACE- 
110),  Room  1656,  Federal  Office  Building, 
601  East  12th  Street,  Kansas  City, 
Missouri,  between  the  hours  of  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

Background 

Prior  to  amendment  23-14  to  Part  23  of 
the  FAR  (effective  December  20, 1973). 
neither  Pdrt  3  of  the  Civil  Air 
Regulations  (CAR)  nor  Part  23  of  the 
FAJt  contained  reliability  requirements 
for  equipment,  systems,  and 
installations  for  small  airplanes.  In  1968, 
the  FAA  instituted  an  extensive  review 
of  the  airworthiness  standards  of  Part  23 
in  light  of  the  worldwide  experience 
with  small  airplanes.  Because  of  the 
increased  use  of  and  reliance  on 
systems  and  equipment  in  Part  23 
airplanes  during  all  weather  conditions, 
the  FAA  promulgated  S  23.1309  (38  FR 
31823,  Nov.  19, 1973)  to  provide  for  an 
acceptable  level  of  reliability  for  such 
equipment,  systems,  and  installations  in 
the  interest  of  safety.  Accordingly,  the 
FAA  is  proposing  and  requesting 
comments  on  AC  23.1309-X  which  will 
provide  an  acceptable  means  of 
compliance  with  the  requirements  of 
S  23.1309. 

Issued  in  Kansas  City,  Missouri,  December 
15,1986. 

Don  C.  Jacobsen, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  88-29677  Filed  12-27-88;  8:45  am) 
MLUNQ  CODE  4t10-13-M 


[Summary  Notice  No.  PE-88-49] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispesitions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 


of  diia  notice  nor  die  inclusion  or 
omission  of  informabon  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  ftetition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  18. 1989. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Coonsel  Attn:  Rules  Docket  (AGG-10), 

Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington.  £>C  2(K91. 

FOR  FURTHBt  ■WOWMATIOW.  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  dodcet  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20561;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (c).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  on  Deceml)«r  19. 
1988. 

Denise  Dooohue  Hall, 

Manugtir,  Program  MGnagement  Staff. 

Petitions  for  Exemi^on 

Docket  No.:  23430. 

Petitioner:  Douglas  Aircraft  Company. 

Regulations  Affected:  14  CFR  61.57(c). 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  3754.  as  amended,  that 
allows  petitioner's  pilots  to  meet  the 
pilot-in-command  landing  recency 
requirements  by  using  a  Miase  I 
simulator.  Exemption  No.  3754.  as 
amended,  will  expire  on  AprG  30, 
1989. 

Docket  No.:  2S721. 

Petitioner  Dennis  G.  Buehn. 

Sections  of  the  FAB  Affected  14  CFR 
21.191(dJ  and  91.42. 

Description  of  Relief  Sought:  To  allow 
certification  of  the  Grumman  HU-lfi 
Albatross  as  an  experimental 
"exhibition"  aircraft  with  operational 
limitations  permitting  operation 
ibroughout  the  continental  United 
States. 

Ducket  No.:  2S73Z. 

Petitioner:  World  Jet  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.89(bK3). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  its  turbojet 
aircraft  under  §  121.333(c)  of  the  FAR. 

Docket  No.:  24800. 

Petitioner  Tennessee  Air  Cooperative. 
Inc. 


Regulations  Affected:  14  CFR  103.1(eXl)- 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
opCTSte  powered  ultralight  v^icles  at 
an  empty  weight  of  more  Hian  254 
pounds. 

Grant.  December  9, 1938,  Exemption  No. 
SOOl. 

[FR  Doc.  88-2S67S  Filed  12-Z7-«8;  8:45  am) 

BILLING  CODE  4ai*-1S-H 


Federal  RaHroad  AdmkiistratkMi 

[FRA  Waiver  Petition  Docket  Number 
RS0n-8S-1) 

PMtion  for  Relief  From  tfw 
Requtavmants  of  RaMroMt  Operstirig 
Practicea  Regulation;  IMon  Pacffic 
Rsiroad,  Co> 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  Union 
Pacific  Railroad  Company  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  permanent 
relief  from  the  requirements  §  21&JZ5  of 
FRA's  rules  entitled  Railroad  Operating 
Practices. 

Part  218,  Subpart  B.  Blue  Signal 
Protection  of  Workmen,  requires 
protection  of  railroad  employees    - 
engaged  in  the  inspectioa  testing, 
repair,  and  servicing  of  rolling 
equipment,  whose  activities  require 
them  to  work  on,  under,  or  between 
such  equipment  and  subject  them  to 
danger  of  personal  injury  posed  by  any 
movement  of  such  equipmenL 

Section  218.25.  "Workmen  on  Main 
Track",  states,  in  part,  that  "(a)  A  blue 
signal  must  l>e  displayed  at  each  end  of 
the  rolling  equipment;  and  (b)  If  the 
rolling  equipment  to  be  protected 
includes  one  or  more  locomotives,  a 
blue  signal  must  be  attached  to  the 
controlling  locomotive  at  a  location 
where  it  is  readily  visible  to  the 
engineman  at  operator  at  the  controls  of 
that  locomotive." 

The  Union  Pacific  Railroad  proposes 
to  install  a  remotely  controlled  blue 
signal  system  on  the  main  tracks  at 
Hinkle.  Oregon,  where  locomotive 
fueling  and  related  ser\'icing  tasks  are 
performed,  in  lieu  of  a  workman 
manually  attaching  a  blue  signal  at  each 
end.  of  every  train.  The  "remote- 
controlled  power  blue  flag  sy&tem  would 
be  installed  with  a  switch  circuit  closure 
to  permit  a  positive  readback  indication 
of  flog  position.  Hie  contrc!  would  be 
located  at  the  fuehng  facility  and  only 
be  BGcessiblfc  by  the  craft  performing 
fueling  operations.  If  trains  being  fueled 
were  short  enough  to  clear  crossover 
switches  at  Milepost  185.50  or  the 
Spokane  Subdivision  wye  switches  at 
approximately  Milepost  184.7,  the  Union 


Pacific  would  manually  jjrotect."  The 
Union  Pacific  Railroad  believes  that  this 
prc^xjsal  is  in  compliance  with  the  spirit 
and  purpose  of  the  regulation. 

Interested  persons  are  invited  to 
participate  in  diis  proceeding  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  opportunity 
for  oral  comment  since  die  facts  do  not 
appear  to  warrant  it.  If  any  interested 
party  desires  an  opportimity  for  oral 
ccMninent  he  or  she  should  notify  FRA. 
in  writing.  l>efore  the  end  of  the 
comment  period  and  specify  the  basis 
for  his  or  ber  request  Communications 
concerning  this  proceeding  should 
identify  dw  ap{m>priate  FRA  Waiver 
Petition  Dodiet  Number  RSOR-S8-1  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  the  Cbief 
Counsel,  Federal  Railroad 
Administraticxi,  Nassif  Building,  400 
Sevendi  Street,  SW.,  Washington.  DC 
20590. 

Coramunications  received  before 
February  10, 1989  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  diat  wiD  be 
considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  tf»e 
clsoing  date  for  comments,  during 
regular  business  hoars  in  Room  8201, 
Nassif  Building.  400  Seventh  Street,  SW., 
Washington,  DC. 

Issued  in  Washington.  DC,  on  December  19, 
1988. 

).W.  Waisfa. 

Associate  Administrator  for  Safety. 
[Fiit  Doc.  88-29732  Filed  12-27-88;  8:45  am] 

BILUMGCOK48t 


Natiortal  Hghway  Traffic  Safely 
Administration 

Petition  for  Exemption  From  the 
Vehide  Theft  Prevention  Standard 

agency:  Nabonal  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACDOtt.  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  the  petition 
by  Toyota  Motor  Corpmation  (Toyota) 
for  an  exemption  from  the  parts  marking 
requirements  of  the  vehicle  theft 
prevention  standard  for  two  Toyota 
carlincs  for  Model  Yeiir  (MY)  1990.  The 
agcrjcy  grants  this  exemption  under 
section  605  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  The 
agency  has  deJerrrincd  that  the  antithcft 
device.?  which  the  petitioner  intends  to 
ifistal!  on  these  lines  an  standard 
equipment  are  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  v-Tjuld  compliance  with  the 
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parts  marking  requirements.  Therefore 
the  agency  grants  the  petition. 
DATE:  The  exemption  granted  by  this 
notice  will  become  effective  beginning 
with  the  1990  model  year. 
SUPPLEMENTARY  INFORMATION:  This 
agency  received  a  submission  dated 
August  30, 1988  from  Toyota  Motor 
Corporation  (Toyota)  seeking  an 
exemption  from  the  parts  marking 
requirement  of  the  vehicle  theft 
prevention  standard  (49  CFR  Part  541), 
pursuant  to  the  requirements  of  49  CFR 
Part  543,  Petitions  for  Exemption  from 
the  Vehicle  Theft  Prevention  Standard. 
The  agency  reviewed  the  August  30. 
1988  submission  and  concluded  that  it 
constituted  a  complete  petition. 
Accordingly,  August  30, 1988  is  the  date 
on  which  the  statutory  120  day  period 
for  processing  Toyota's  petition  began. 
The  agency  further  decided  to  grant  the 
uompany's  request  under  49  CFR  Part 
.S12  to  treat  new  product  plans  for  Model 
Year  1990  and  certain  details  about  the 
antitheft  system  as  confldential  business 
information. 

In  its  petition.  Toyota  included  a 
detailed  description  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  devices,  including 
diagrams  of  the  components  and  their 
location  in  the  vehicle.  Toyota  states 
that  the  two  MY  1990  carlines  that  are 
the  subject  of  this  petition  will  have  an 
antitheft  device  similar  or  superior  to 
that  which  is  currently  standard  on  the 
Toyota  Supra  and  Cressida  models. 

The  antitheft  device  installed  in  both 
lines  is  a  comprehensive  security  alarm 
system  that  monitors  for  an  opening  of 
the  vehicle's  doors  or  hood,  senses  the 
removal  of  the  trunk  key  cylinder,  and 
prohibits  unauthorized  operation  of  the 
engine.  Toyota  described  an  antitheft 
device  that  is  activated  by  removing  the 
key  from  the  ignition,  ensuring  that  the 
hood  and  trunk/hatch  are  closed  and 
that  the  passenger  door  is  locked,  and 
then  locking  the  driver's  door  with  or 
without  a  key-  These  steps  engage  the 
starter  interruption  relay.  They  also  arm 
an  audible  and  visual  alarm  which  is 
triggered  by  sensors  in  the  doors,  trunk/ 
hatch,  and  engine  hood. 

Toyota  has  requested  that  the 
antitheft  system  and  its  components  for 
both  carlines  be  provided  confidential 
treatment  and  not  released  to  the  public. 
The  agency  granted  Toyota's  request  for 
conHdential  treatment  on  September  27, 
1988,  pursuant  to  49  CFR  512.6. 

Toyota  addresses  the  reliability  and  ' 
durability  of  this  system  by  indicating 
the  results  of  its  prototype  design 
verification  testing  program  which 
examined  the  integrity  of  the  system 
under  actual  field  conditions.  These 


tests  are  the  same  reliability  and 
durability  tests  used  for  the  approved 
antitheft  devices  installed  on  the  Supra 
and  Cressida.  Reliability  is  improved  by 
designing  relay  circuits,  which  provide 
for  alarm  by  lights  and  horn,  connected 
in  series  to  avoid  erroneous  alarms  due 
to  a  short  circuit  in  the  relays.  Also,  as 
mentioned  earlier,  a  security  status 
indicator  lamp  is  provided  to  let  the 
driver  know  the  state  of  arming.  This 
indicator  can  be  used  to  check  whether 
the  system  is  working  properly,  thus 
improving  reliability. 

Toyota  believes  that  its  antitheft 
device  will  reduce  and  deter  theft  of  the 
two  MY  1990  carlines  based  on  reduced 
theft  rates  of  the  Supra  and  Cressida 
carlines.  The  Supra  and  Cressida  have 
been  equipped  with  a  similar  antitheft 
device  since  MY  1985,  with  an 
improvement  modification  in  MY  1987. 
Compared  to  MY  1983/1984  theft  rates, 
the  Supra  carline  had  a  31  percent 
decrease  in  theft  rates  for  MY  1985.  an 
82  percent  decrease  for  MY  1986,  and  a 
63  percent  decrease  for  MY  1987.  The 
Cressida  carline  had  an  18  percent 
decrease  in  MY  1985.  a  25  percent 
decrease  in  MY  1986.  and  a  51  percent 
increase  in  MY  1987  theft  rates.  (All 
figures  provided  are  per  1,000  vehicles.) 
NHTSA  has  granted  Toyota's  request 
for  confidentiality  concerning  how  the 
antitheft  system  in  the  MY  1990  carlines 
constitutes  an  improvement  over  the 
approved  antitheft  system  in  the  Supra 
and  Cressida  carlines. 

Based  on  the  preceding  information, 
NHTSA  believes  that  the  antitheft 
system  to  be  installed  as  standard 
equipment  on  the  two  MY  1990  ToyoM 
carlines  will  be  as  effective  in  reducing 
and  deterring  motor  vehicle  theft  as 
compliance  with  the  requirements  of  the 
theft  prevention  standard  (49  CFR  Part 
541).  The  agency  granted  "royota's 
petition  for  exemption  from  the  parts- 
marking  requirements  of  Part  541  for  the 
Supra  and  Cressida  carlines  beginning 
with  the  1987  Model  Year  (See  51  FR 
26334). 

This  determination  is  based  on  the 
information  Toyota  submitted  with  its 
petition  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  the  types  of 
performance  listed  in  §  543.e(a)(3): 
Promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circumventing  of 
the  device  by  unauthorized  persons: 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4).  the 
agency  also  ftnds  that  Toyota  has 
provided  adequate  reasons  for  its  belief 


that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
the  information  Toyota  provided  on  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
test  procedures  prescribed  by  Toyota's 
engineering  department  for  the  antitheft 
system  and  its  components.  Toyota 
noted  also  that  the  function  and  design 
of  its  antitheft  device  are  identical  to 
those  of  other  devices  that  the  agency 
has  considered  likely  to  be  at  least  as 
effective  as  complying  with  Part  541 
would  be. 

The  agency  notes  that  the  limited  and 
apparendy  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  make  it  difficult  at 
this  early  stage  of  the  theft  standard's 
implementation  to  compare  the 
effectiveness  of  an  antitheft  device  with 
the  effectiveness  of  compliance  with  the 
theft  pre\ention  standard.  The  statute 
clearly  requires  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available. 

NHTSA  notes  that  if  Toyota  wishes  in 
the  future  to  modify  .the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  Section  543  7(d]  states 
that  a  Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  Hne  exempted 
under  this  Part  and  equipped  with  the 
antitheft  device  on  which  the  line's    - 
exemption  was  based.  Further, 
S  543.9(c)(2)  provides  for  the  submission 
of  petitions  "(t)o  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specifted  in  that  exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
S  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modiftcation  petition  for  every  change  in 
the  components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimus. 
Therefore,  NHTSA  suggests  that  if 
Toyota  contemplates  making  any 
changes  the  effects  of  which  mi^t  be 
characterized  as  de  minimus,  then  the 
company  should  consult  the  agency 
before  preparing  and  submitting  a 
petition  to  modify. 

(Authority:  15  U.S.C.  2025.  delegation  of 
authority  at  49  CFR  1.50). 

Issued  on:  December  22, 1988. 
feffrey  R.  Miller, 
Deputy  Administrator. 
(FR  Doc.  88-29811  Filed  12-27-«8:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
RequirenMnts  Submlttted  to  OMB  for 
Review 

Date:  December  20, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
-  information  collection  requirement8(s) 
to  OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0731. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  PS-1-83  NPRM:  Certain 
Elections  Under  the  Subchapter  S 
Revision  Act  of  1982;  PS-259-82  TEMP: 
Certain  Elections  Under  the  Subchapter 
S  Revision  Act  of  1982;  PS-262-82 
NPRM:  Definition  of  S  Corporation. 

Description:  The  regulations  provide 
the  procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  section  1361(d)(2),  the 
refusal  to  consent  to  that  election,  or  the 
revocation  of  that  election.  The 
statements  required  to  be  filed  would  be 
used  to  verify  that  taxpayers  are 
complying  with  the  requirements 
imposed  by  Congress. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,250. 

Estimated  Average  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Other  (non- 
recurring). 

Estimated  Total  Reporting  Burden: 
1,252  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20S03. 
Loia  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-29700  Hied  12-27-68;  8:45  am] 
BHXMO  COW  4t**-».4l 


Public  Information  Collection 
Roqulroments  Submitted  to  OMB  for 
Review 

Date:  December  19, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  8ubmi8sion(8)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0023. 

Form  Number  IRS  Form  720. 

Type  of  Review:  Resubmission. 

Title:  Quarterly  Federal  Excise  Tax 
Return. 

Description:  Form  720  is  used  to 
report  excise  taxes  due  from  retailers 
and  manufacturers  on  the  sale  or 
manufacturer  of  various  articles  to 
report  taxes  on  facilities  and  services, 
and  taxes  on  certain  products  and 
commodities  (gasoline  and  windfall 
profit  taxes,  etc.).  It  enables  IRS  to 
monitor  excise  tax  liability  for  various 
categories  on  a  single  form  and  to 
collect  the  tax  quarterly  in  compliance 
with  the  law  and  regulations  (Internal 
Revenue  Code  6011). 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
201.500. 

Estimated  Burden  Hours  Per 
Response: 

Recordkeeping — 7  hours,  10  minutes. 

Learning  about  the  law  or  the  form — 3 
hours,  38  minutes. 

Preparing  the  form — ^11  hours,  22 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  IRS — 2  hours,  9  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
49,024,120  hours. 

OMB  Number  1545-1024. 

Form  Number  ERS  Form  8656. 

Type  of  Review:  Resubmission. 

Title:  Alternative  Minimum  Tax — 
Fiduciaries. 

Description:  This  form  was  developed 
to  assist  fiduciaries  in  computing  the 
alternative  minimum  tax  under  new 
Code  sections  55  through  59.  The 
minimum  tax  is  determined  by 
recomputing  the  distributable  net 


income  of  the  fiduciary  on  a  minimum 
tax  basis.  The  distributable  net 
alternative  minimum  taxable  income  is 
then  allocated  to  the  beneficiaries. 

Respondents:  Businesses  of  other  for- 
profit 

Estimated  Number  of  Respondents: 
1.200.000. 

Estimated  Burden  Hours  Per 
Response: 

Recordkeeping — 15  hours.  4  minutes. 

Learning  about  the  law  or  the  form— 4 
hours.  32  minutes. 

Preparing  and  sending  the  form  to 
IRS— 4  hours.  49  minutes. 

Frequency  of  Response:  Annually. 

Estimated  total  Reporting  Burden: 
29.100,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
LoisICHdlud. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  88-29701  Rled  12-27-88;  8:45  am] 
MUJNa  COM  4S10-IMI 


Bureau  of  Alcohol,  Tobacco  and 
Hrearma 

[Notice  Na  677] 

Commerce  In  Exploaivaa;  Uat  of 
Explosive  Materials 

Pursuant  to  the  provisions  of  section 
841(d)  of  Title  18,  United  States  Code, 
and  27  CFR  55.23,  tiie  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  must 
publish  and  revise  at  least  annually  in 
the  Federal  Register  a  list  of  explosives 
determined  to  be  within  the  coverage  of 
18  U.S.C.  Chapter  40,  Importation, 
Manufacture,  Distribution  and  Storage 
of  Explosive  Materials.  This  Chapter 
covers  not  only  explosives,  but  also 
blasting  agents  and  detonators,  all  of 
which  are  defined  as  explosive 
materials  in  section  841(c)  of  Titie  IS, 
United  States  Code.  Accordingly,  the 
following  is  the  1989  List  of  Explosive 
Materials  subject  to  regulation  under  18 
U.S.C.  Chapter  40,  which  includes  both 
the  list  of  explosives  (including 
detonators)  required  to  be  published  in 
the  Federal  Register  and  blasting  agents. 
The  list  is  intended  to  also  include  any 
and  all  mixtures  containing  any  of  the 
materials  in  the  Ust.  Muterials 
constituting  blasting  agents  are  mariced 
by  an  asterislc  While  the  list  is 
comprehensive,  it  is  not  all  inclusive. 
The  fact  that  an  explosive  material  may 
not  be  on  the  list  does  not  mean  that  it  is 
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not  wfithin  the  coverage  of  the  law  if  it 
odierwise  meets  the  statutory 
deBnitions  in  Section  841  of  Title  18, 
United  States  Code.  Explosive  materials 
are  listed  alphabetically  by  their 
common  names  followed  by  chemical 
names  and  synonyms  in  brackets.  This 
revised  list  supersedes  the  List  of 
Explosive  Materials  dated  December  30, 
1987  (52  FR  49245)  and  wfll  be  effective 
as  of  January  1, 1989). 

list  of  Expiostw  Mill! ills 


Acetytides  of  heavy  metal*. 

Aluminum  containing  polymeric  pr«peIIanL 

Alumintim  opiiorite  explosive. 

Amatex. 

AmatoL 

AmmonaL 

Ammoniim  nitrate  explosive  anbcturei  (cap 

sensitive). 
'Ammonium  nitrate  explosive  mixtures  (mm 

cap  sensitive). 
Aromatic  nitro-compouid  explosive 

mixtures. 
Ammoniim  percMmte  having  particle  size 

less  tlian  15  micraos. 
Ammonium  perchlorate  compoaita  propeBanL 
Ammonium  picrate  [picrate  of  amawinia. 

Explosive  D). 
Amnonhmi  sah  lattice  with  isomorphously 

substituted  inorganic  salts. 
ANFO  [ammonium  nitrate-fuel  oil). 

B 

Baratol. 
Baronol. 
BEAF  [1.2-bis(2-difluoro-2- 

nitroacetoxyethane)]. 
Black  powder. 

Black  powder  based  expk>aive  mixtures. 
'Blasting  agents,  nitro-carbo-nitrates, 

including  non  cap  sensitive  slorry  and 

water-gel  explosivea. 
Blasting  caps. 
Blasting  gelatin. 
Blasting  powder. 

BTNEC  (bis  (trinitroethyf)  carbonate). 
BTNEN  [bis  (trlnitroatliyi)  nitramine). 
BTTN  [1.2.4  batanetiM  trinitrate). 
Butyl  tetryL 

C 

Calcium  nitrate  ex|riosive  mfxtnre. 
Cellulose  hexanitrate  explosive  mixture. 
Clilorate  axploshra  adxtuns. 
Composition  A  and  variatioBa. 
Composition  B  and  variattona. 
Composition  C  and  vaiialkuis. 
Copper  acatylida. 
Cyanuric  triazide. 

CyclotrimethyfenetrfBltramlDe  [RDX]. 
Cydoteiamelhyleueletranitraniina  [HMX^ 
Cyclonite  (ROX). 
CyckitoL 

D 

DATE  IdiamiaotrinitiobenaeBa). 

DDNP  (diazodiaitropbenal). 
DBCON  [diatkylene^ycol  dinitrata). 
Detonating  cord. 
Detonators. 

Dimethylol  dimethyl  methane  dinitrata  .    .  . 
composition. 


Dinitroethylenaurea. 

Dinitroglycerine  [glycerol  dinitrate). 

Dmftfopiienol. 

Dinitrophenolates. 

Dinitrophenyl  hydrazine. 

Dinitroresorcinol. 

Dinitrotolaeoe-sodium  nitrate  explosive 

■ixtores. 
DEPAM. 

Dipioyl  SBHoae. 
Dipicrylamine. 

DNDP  [dinitropentano  nitriie). 
DNPA  [2J-dinitropropyl  acrylate). 
Dynamite. 

E 

EDDN  [ethylene  diamine  dinitrate). 

EDNA. 

EdnatoL 

EDNP  (ethyl  4,4-dinitropentanoate). 

Erythritol  tetranitrate  explosives. 

Esters  of  nitro-substitnted  alcolioh. 

EGDN  [ethykne  glycol  dinitrate). 

Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  gelatins. 

Explosive  mixtures  coDtaining  OKygen 

releasing  inorganic  sahs  and  hydrocarboos. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  nitro  bodies. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

insoluble  fbels. 
Explosive  mixtores  coniaming  oxygen 

releasing  Inargamc  salts  and  water  sohtbJe 

fuels. 
Explosive  mixtures  containing  senaitiaed 

nitrorspthane 
Explosive  mixtures  containing 

tetranitromethane  (nitrofonn). 
Explosive  nitro  compounds  of  aromatic 

hydrocarbons. 
Explosive  organic  nitrate  mixtures. 
Explosive  liquids. 
Explosive  powders. 


Fulminate  of  mercury. 
Fulminate  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminating  platinum. 
Fulminating  silver. 

G 

Gelatinized  nitrocellulose. 
G«m-dinitro  aliphatic  explosive  mixtures. 
Guanyl  nitrosamino  gnanyl  ietraaane. 
Guanyl  nitrosamino  guanyiidene  bydraziac. 

Gun  cotton. 

H 

Heavy  metal  azfcles. 
.  Hexanite. 
Hexanltrodiphenytamine. 
Hexanitrostilbene. 
Hexogen  (RDX). 
Hexogene  or  octogene  and  a  nitrated  N- 

methylaaitina 
Hexolites. 
HMX  [cycIo-1.3,5.7-tetramethylene-2A6jS- 

tetraatitramine;  Octogen). 
Hydraziaium  nitrate/hydrazine/aluminnm 

explosive  system. 
Hydraaoic  acid. 

I 


Igniter  cold. 


Igniters. 

Initiating  tube  systems. 

K 

KDNBf  (pulasslan  uUdtfOoeniiKfuroxane). 
L 

Lead  azide, 

Lead  mannite. 

Lead  mononilroresorcinate 

Lead  picrate. 

Lead  salts.  expkMiva. 

Lead  stypbnate  (stypinala  of  lead,  lead 

ti  tuitjuresorcinate). 
Liquid  nitrated  polyol  and  trimethytoiethana. 
Liquid  oxygan  expkwives. 

M 

Magneaiuai  ophorRe  explosives. 

Mannitol  hexanitrate. 

MDNP  (aratfayl  4.4-dinitrapentanoate). 

MEAN  (nMiaoathanolaBiiae  nilrale^ 

Mercuric  fulminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  [40%  TNT.  40%  ammoninm  nitrate. 

20%  aluminum]. 
MMAN  [monoethylamine  nitrate): 

methylamine  nitrate. 
Mononitrotoluene-nitrogiyceriB  ssixhire. 
Monopropellants. 

N 

NIBTN  [aitraisobvtametriol  trinitrale). 
Nitrate  sensitized  wift  gelled  nitroparafCo. 
Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 
Nitrated  polyfaydric  akohol  esqilosrves. 
Nitrates  of  soda  explosive  mixtnres. 
Nitric  add  and  a  nitro  aromatic  compound 

expk>sive 
Nitric  add  and  carixncylic  fuel  explosive. 
Nitric  add  explosive  mixtures. 
Nitro  aromatic  exploaive  mixtaras. 
Nitro  compounds  of  furane  explosive 

mixtures. 
Nitrocellulose  explostva. 
Nitroderivative  of  urea  explosive  mixture 
Nitrogelafjn  explosive. 
Nitrogen  trichloride. 
Nitrogen  tri-iodide. 
Nitroglycerine  [NG.  RNG,  nitro.  gljroeryl 

trinitrate,  trinitrqglycarine). 
Nitroglycide. 

Nitroglycol  (ethylene  glycol  dinitrate.  RCDN) 
Niliuguaiiiuina  explosivaa. 
Nitroparafflns  Explosive  Grade  and 

aonnaaiaB  nitrate  mixturea. 
Nitronium  perchlorate  propellant  mixtorea. 
Nitrostarcb. 
.  Nitfo-subsMtoted  carboxytic  acids. 
Nitraurea. 

O 

Octogen  [HMX). 

Octol  [75  percent  HMX  26  pstceat  TNT). 

Organic  amine  nitrates. 

Organic  nitr  amines. 

P 

PBX  (RDX  and  plaattdier) 

Pellet  powder. 

Penthrinite  composition. 

PenloHte. 

PYX  (2jB-bia(picrylaailno>.S3-dteHrapyfkifcia. 

Perchlorate  explosive  mixtima. 


Peroxide  based  explosive  mixtures. 
PETN  [nitropentaerj'thrite.  pentaerythrite 

tetranitrate.  pentaerythritol  tetranitrate). 
Picramic  acid  and  its  salts. 
Picramide. 

Picrate  of  potassium  explosive  mixtures. 
Picratol. 

Picric  acid  (manufactured  as  an  explosive). 
Picryl  chloride. 
Picryl  fluoride. 

PLX  (95%  nitromethane.  6%  ethylenediamine). 
Polynitro  aliphatic  compounds. 
Polyolpolynitrate-nitrocellulose  explosive 

gels. 
Potassium  chlorate  and  lead  sulfocyanate 

explosive. 
Potassium  nitrate  explosive  mixtures. 
Potassium  nitroaminotetrazole. 
R 

RDX  (cyclonite.  hexogen.  T4.  cyclo-1,3,5,- 

trimethylene-2,4.6.-trinitraraine;  hexahydro- 

1,3.5-trinitro-S-triazine]. 
Safety  fuse. 
Salts  of  organic  amino  sulfonic  acid  explosive 

mixture. 
Silver  acetylide. 
Silver  azide. 
Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 
Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 
Silver  tetrazene. 
Slurried  explosive  mixtures  of  water. 

inorganic  oxidizing  salt  gelling  agent  fuel 

and  sensitizer  (cap  sensitive). 
Smokeless  powder. 
Sodatol. 
Sodium  amatol. 
Sodium  azide. 

Sodium  dinitro-ortho-cresolate. 
Sodium  nitrate-potassium  nitrate  explosive 

mixture. 
Sodium  picramate. 
Squibs. 
Styphnic  acid. 
T 

Tacot(tetranitro-2.3,5.S-dibenzo-l,3a.4.6a- 

tetrazapentalene]. 
TATB  (triaminotrinitrabenzene). 
TEGDN  (triethyiene  glycol  dinitrate). 
Tetrazene  [tetracene,  tetrazine,  l(5-tetrazoly)- 

4-guanyl  tetrazene  hydrate). 
Tetranitrocarbazole. 
Tetryl  [2.4,6  tetranitro-N-methylaniline). 
Tetrytol. 
Thickened  inorganic  oxidizer  salt  slurried 

explosive  mixture. 
TMETN  (trimethylolethane  trinitrate). 
TNEF  (trinitroethyl  formal). 
TNEOC  (trinitroethylorthocarbonate). 
TNEOF  [trinitroethyl  orthoformate].- 
TNT  [trinitrotoluene,  trotyl,  trilite,  triton). 
Torpex. 
Tridite. 
Trimethylol  ethyl  methane  trinitrate 

composition. 
Trimethylolthane  trinitrate-nitrocellulose. 
Trimonite. 
Trinitroanisoie. 
Trinitro  benzene. 
Trinitrobenzoic  acid. 
Trinitrocresol. 
Trinitro-meta-cresol. 
Trinitronaphthalene. 
Trinitrophenetol. 


Trinitrophlorogludnol. 

Trinitroresorcinol. 

Tritonal. 

U 

Urea  nitrate. 
W 

Water  bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 

Water-in-oil  emulsion  explosive 
compositions. 

X 

Xanthamonas  hydrophilic  colloid  explosive 
mixture. 

FOR  nmTHER  INFORMATKW  CONTACT: 

Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20226  {202-56fr- 
7591). 

Approved:  Deceml)er  16. 1988. 
Stefrfien  E.  Higgins, 
Director. 
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Customs  Service 

Customs  Information  Exctiange 

Guidelines  for  ttie  Reporting  of 
Imported  Products  in  Various  Textile 
and  Apparel  Categories 

November  23. 1988. 

Re:  Executive  Order  11651.  dated 
March  4. 1972  (37  FR  4699). 

Executive  Order  11951,  dated  January 
7, 1977  (42  FR  1453). 

The  attached  guidelines  have  been 
developed  and  revised  in  accordance 
with  the  proposed  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(HTSUSA)  to  insure  uniformity,  to 
facilitate  statistical  classification,  and  to 
assist  in  the  determination  of  the 
appropriate  textile  categories 
established  for  the  administration  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles. 

These  guidelines  supersede  all 
previous  material  issued  in  this  regard 
and  are  applicable  in  establishing  the 
appropriate  category  designations  for 
garments  and  other  items  included 
therein.  They  represent  the  present 
position  of  the  Customs  Service. 

The  Textile  and  Apparel  Category 
Guidelines  should  be  brought  to  the 
attention,  and  made  available,  to  all 
interested  parties. 

For  information  or  advice  concerning 
the  application  of  these  guidelines, 
please  contact  the  appropriate  National 
Import  Specialist,  Commercial 
Operations  Division,  New  York  Seaport. 


Their  main  telephone  number  is  (212) 
466-5848  (FTS  668-5848). 
Angela  DeGaelano, 

Chief. 
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Playsuits,  SunsuiU.  Washsuits.  Creepers.  Knit 

Shirts.  Rompers,  Etc 
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Men's  and  Boys'  Shirts,  Not  Knit. 
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Suits.  Women's  and  Girls'. 
Sweaters  and  Cardigans.  Knit 
Trousers,  Breeches  and  Shorts. 
Brassieres  and  Other  Body-Supporting 

Garments. 
Robes  and  Dressing  Go«vns. 
Pajamas  and  Other  Nightwear. 
Underwear. 

Foreword 

In  order  to  ensure  proper 
administration  of  the  various  textile 
agreements  and  accuracy  of  the 
statistical  data  collected,  the  following 
guidelines  have  been  established  for  the 
uniform  application  of  the  textile  quota 
category  system.- These  guidehnes  do 
not  purport  to  take  into  account  every 
possible  fabric,  construction,  and  styling 
combination,  since,  in  wearing  apparel 
especially,  each  season  brings  new 
styles.  However,  the  uses  to  which  most 
types  of  garments  are  put  remain 
relatively  constant  as  in  trousers, 
raincoats,  etc.  As  such,  these  guidelines 
are  intended  as  indications  of  the  types 
of  construction  and  styling  most  likely  to 
be  encountered.  Certain  types  of 
garments  are  so  closely  related  in  use, 
though,  that  the  corresponding  category 
designations  seem  to  overlap.  In  such 
situations  it  should  be  remembered  that 
the  guidelines  are  to  be  used  as  an  aid  in 
determining  the  commercial  designation 
and,  hence,  the  classification  of  an 
article,     i 

Apparel— Sex  of  Wearer 

Distinguishing  between  male  and 
female  attire  may  present  problems. 
Articles  which  cannot  be  identified  as 
either  men's  or  boys'  garments  or  as 
women's  or  girls'  garments  are 
commonly  referred  to  as  "unisex" 
garments  and  are  classifiable  under  the 
provisions  for  women's  and  girls' 
apparel. 

Unisex  garments  are  usually  sold  in 
both  men's  and  boys'  and  in  women's 
and  girls'  departments  and  stores. 
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Garments  which  are  only  sold  in  men's 
or  boys*  departments  or  stores  are 
usually  not  commonly  worn  by  either 
sex  and  therefore  are  not  unisex. 

In  determining  whether  a  garment  is 
identifiable  as  men's  or  boys',  or  a« 
women's  or  girls',  the  following  should 
be  considered:  (1)  Sizing,  (2) 
construction,  (3)  styling,  and  (4)  other 
factors  such  as  packaging,  labelling,  etc. 
Little  weight  should  be  given  to  the 
consignee  or  ultimate  retailer  of  a 
particular  shipment  or  its  invoicing. 
Other  factors  may  be  considered  and 
any  factor  may  be  determinative  by 
itself  or  in  combination  with  one  or 
more  factors.  Note  that  pullover  shirts 
which  button  left  over  right  will  be 
considered  men's  or  boys'  shirts. 

Definitions: 

For  the  purposes  of  these  gnidelines, 
the  following  terms  are  deRned  below: 
Babies' — As  provided  for  in  headings 
6111  and  6209,  includes  garments 
and  clothing  accessories  for  young 
children  of  a  body  height  not 
exceeding  86  centimeters.  Babies' 
sizes  0-24  months  normally  fall 
within  that  measurement.  Garments 
and  clothing  accessories  fcM*  young 
'  children  of  a  body  height  exceeding 
86  centimeters  are  classifiable  in 
the  appropriate  provision  for  boys 
andgiiis. 
Tailoring — The  shaping  of  a  fabric  into 
a  garment  so  as  to  neatly  fit  the 
contours  of  the  body  by  means  of 
catting,  seaming  and  finishing. 
Fabrics  with  a  high  degree  of 
elasticity,  sudi  as  some  sweater 
knits,  are  capable  of  shaping 
themselves  to  the  contours  ^  the 
body  without  additional  work. 
Garments  made  from  such  fabrics 
requiring  minimal  catting  and 
sewing  are  not  considered  to  be 
"tailored." 
Midthigh — ^The  lowest  point  reached  by 
the  fingertips  when  the  arms  are 
placed  at  the  sides  of  the  body  with 
the  fingers  extended.  This  may  also 
be  referred  to  as  %  length. 
What  follows  is  not  intended  to  be  an 
exhaustive  treatment  of  textile  quota 
categories  or  statistical  breakouts.  It  is 
simply  an  attempt  to  identify  problem 
areas  and  insure  greater  uniformity  in 
the  classification  of  merchandise.  Nor 
should  it  be  considered  an  immutable 
document 

Category: 

Cotton— 230 
Wool— 439 
Man-Made— 239 
Other— 639 

These  categories  cover  aU  knit  and 
woven  apparel  and  clothing  accessories 


for  young  children  of  a  body  bei^t  not 
exceeding  86  centimeters. 

Category: 

Cotton— 363/369 

Category  designation:  Cotton  Towels 

Towels  are  divided  into  four  groups — 
dish,  bar  mop.  shop,  and  all  others. 
These  towels  may  have  a  pile 
construction  (usually  terry  or  plush  or  a 
combination  of  the  two)  or  be  flat 
woven. 

Dish  towels  (category  369]  and  hand 
towels  (category  363)  fall  within  the 
same  size  range,  15  to  18  inches  wide 
and  24  to  32  inches  long,  and  are 
sometimes  difficult  io  distinguish  from 
each  other.  With  one  exception,  dish 
towels  always  have  a  design  printed  on 
them  or  woven  or  knit  into  them.  The 
design  may  be  in  the  form  of  pictures  of 
fruit,  kitchen  utensils,  chickens,  etc  or 
may  be  checks,  stripes,  or  similar 
patterns.  The  dish  towels  that  usually  do 
not  have  a  design  are  light  weight,  plain 
woven,  nonpile  cotton  towels  that  may 
be  similar  to,  but  readily  distinguishable 
from,  shop  towels  which  are  made  fit)m 
a  much  coarser  fabric.  These  towels 
may  be  longer  than  the  other  dish 
towels. 

Hand  towels  may  be  plain  or 
patterned  (containing  decorative  work 
or  pictures).  When  patterned,  they  are 
almost  always  pile  constructed. 
Distinctions  between  patterned  hand 
towels  {md  dish  towels  can  usually  be 
made  based  on  the  type  of  pattern  or 
design.  iGtchen-st^e  motifs  obviously 
would  not  be  printed  on  bathroom 
towels.  Where  a  design  is  susceptible  of 
both  kitchen  and  bathroom  uses,  the 
factor  that  may  be  determinative  is  what 
accompanying  articles  are  in  the  same 
shipment  (e-g^  potholders  with  the  same 
pattern  or  design  will  usaally  cause  the 
article*  to  be  classified  as  dish  towels 
while  bath  towels  of  the  same  pattern  or 
design  will  usaally  result  in 
classification  as  other  towels  in 
category  363).  fai  no  instance  will  a  hand 
towel  be  classified  as  a  dish  towel 
solely  because  it  is  accompanied  by 
matching  potholders  or  other  kitchen 
articles.  In  the  event  that  no  clear 
distinction  based  on  pattern,  design,  or 
otherwise  can  be  made,  the  article  will 
be  classified  as  an  "other"  towel  in 
category  363  because  it  is  readily 
susceptible  to  more  than  one  use. 

Articles  combined  into  a  set  may  be 
classified  as  a  set,  note  3(8](b)  and  (c)  of 
the  General  Rules  of  Interpretation.  In 
most  cases  the  towel  would  impart  the 
essential  character  to  a  towel  set.  GJI.L 
3(b). 

Bath  mats,  which  are  usually  square 
or  rectangular  in  shape  and  made  from 


heavy  terty  fabric,  are  not  considered 
towds  since  they  are  not  intended  to  be 
used  for  a  wiping  or  drying  function. 
They  are  includable  in  category  369. 

Shop  towels  (category  369)  are 
dedicated  to  use  in  garages,  filling 
stations,  machine  shops,  etc  and  are 
always  plain  woven  nonpile 
construction,  made  from  a  coarse  fabric 
usaally  an  osnaborg  or  similar  low 
grade  fabric  tfie  average  yam  number  of 
which  normally  foils  within  the  3  to  12 
range.  However,  some  shop  towels  are 
made  from  a  heavier  duck-type  fabric 
Shop  towel*  may  be  square  or 
rectangular  in  shape  and  usually  vary  in 
size  from  16  to  30  inches  wide  and  from 
16  to  32  inches  long.  Shop  towels  are 
usually  gray  (greige)  materiaL  but  may 
be  colored,  usually  dull  reds,  blues, 
greens,  and  yellows. 

Bar  mops  are  rectangular  in  shape 
with  either  full  or  ribbed  terry  on  both 
sides.  While  sizes  may  vary,  only  those 
bar  mops  which  are  38  to  43  centimeters 
in  width  and  46  to  57  centimeters  in 
length  fall  within  category  369. 
Tolerances  are  not  allowed.  Bar  mops 
not  within  the  stated  dimensions  are 
included  in  category  363. 

Category: 

Cotton— 333 
Wool— 433 
Man-Made — 633 
Other— 833 

Category  designation:  Suit-type  coats, 
men's  and  boys' 

Suit  type  coats  must  (1)  be  tailored,  (2) 
have  a  full-fix>ntal  button  or  snap 
opening,  (3)  have  sleeves  (of  any  length), 
(4)  be  designated  for  wear  over  a  lighter 
outer  garment,  and  (5)  have  three  or 
more  panels  (excluding  sleeves),  of 
which  two  are  at  the  front,  sewn 
together  lengthwise.  They  may  be  waist 
length  (Eisenhower  jackets  and  other 
casual  garments  meeting  the  3  panel 
requirement  are  not  "suit-type  jackets") 
or  extend  to  mid-thigh.  Sport  coats  and 
certain  leisure  jackets  fall  within  these 
categories.  Sport  coats  frequently  have 
lapels,  back  vents,  two  lower  patch  or 
slash  pockets,  and  one  or  two  inner 
breast  pockets.  The  bottom  part  of  the 
front  opening  is  usually  rounded  on 
single  breasted  models  and  straight  on 
double  breasted  models.  Leisiire  suit 
■  jackets  come  in  a  variety  of  styles,  with 
lapels,  two  or  more  pockets  (usually  two 
or  four),  and  no  cuffs.  Such  features  as 
elbow  patches,  simulated  back  belts  and 
bi-swing  gussets  may  be  found  on  all  of 
the  above. 

Coats  which  form  the  upper  part  of 
ensembles  known  commercially  as 
"suits,"  such  as  athletic  suits,  rainsuita. 
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hunting  suits,  camouflage  suits,  etc.,  are 
not  the  suit-type  coats  intended  to  be 
covered  in  these  categories  and  would 
normally  be  placed  in  breakouts  for 
"other  coats,"  in  textile  categories  334, 
434,  634,  or  834. 

Coats  with  suit-type  features  which 
have  pile  or  quilted  linings  over 
substantial  parts  of  their  bodies  would 
also  be  considered  "other  coats."  and 
not  suit-type  coats.  However,  the 
presence  of  quilting  over  small  areas, 
such  as  elbow  patches,  will  not  prevent 
a  coat  with  suit-type  features  from  being 
placed  in  the  "suit-type"  breakout 
categories  333/433/633/833. 

Categoiy: 

Cotton— 334 
Wool— 434 
Man-Made — 634 
Other— 634 

Category  designation:  Other  coats, 
wen 's  and  boys ' 

Category: 

Cotton— 335 
Wool— 435 
Man-Made — 635 
Other— 835 

Category  designation:  Other  coats, 
women 's  and  girls ' 

Three-quarter  length  or  longer 
gannents  conunonly  known  as  coats, 
and  other  garments  such  as  ski  jackets, 
parkas  and  waist  length  jackets  fall 
within  this  category.  Men's  and  boys* 
suit-type  jackets  are  not  included. 
However,  women's  and  girls'  suit-type 
jackets  and  blazers  are  included;  their 
outer  shells  consist  of  3  or  more  panels 
(of  which  2  are  at  the  front)  sewn 
together  lengthwise.  A  coat  is  an 
outerwear  garment  which  covers  either 
the  upper  part  of  the  body  or  both  the 
upper  and  lower  parts  of  the  body.  It  is 
normally  worn  over  another  garment 
the  presence  of  which  is  sufficient  for 
the  wearer  to  be  considered  modestly 
and  conventionally  dressed  for 
appearance  in  public,  either  indoors  or 
outdoors  or  both.  Gannents  in  this 
category  have  a  full  or  partial  front 
opening,  with  or  without  a  means  of 
closure.  Coats  have  sleeves  of  any 
Ipngth. 

Within  these  categories  there  are 
various  subdivisions: 

(A)  Raincoats  are  garments  primarily 
designed  for  protection  against  rain 
other  than  those  which  qualify  as 
"water  resistant"  described  below.  The 
water  repellency  which  makes  coats 
Suitable  as  rainwear  may  be  the  result 
of  the  use  of  rubber  or  plastic  material 
or  may  be  the  result  of  treating  the 
fabric  with  a  water  repellent  substance: 
the  latter  method  is  usual. 
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(B)  Water  resistant  coats  must  meet 
the  water  resistance  standard  set  out  in 
Additional  U.S.  Note  2.  Chapter  62. 
HTSUSA.  Coats  which  are  of  fabrics 
that  are  visibly  coated  are  provided  for 
elsewhere. 

(C)  Shirt-jackets  have  full  or  partial 
front  openings  and  sleeves,  and  at  the 
least  cover  the  upper  body  from  the 
neck  area  to  the  waist.  They  may  be 
within  the  coat  category  if  designed  to 
be  worn  over  another  garment  (other 
than  underwear).  The  following  criteria 
may  be  used  in  determining  whether  a 
shirt-jacket  is  designed  for  use  over 
another  garment  the  presence  of  which 
is  sufficient  for  its  wearer  to  be 
considered  modestly  and  conventionally 
dressed  for  appearance  in  public,  either 
indoors  or  outdoors  or  both: 

(1)  Fabric  weight  equal  to  or 
exceeding  10  ounces  per  square  yard 
(note  (D)  below  re:  CPO  style  shirts). 

(2)  A  full  or  partial  lining. 

(3)  Pockets  at  or  below  the  waist 

(4)  Back  vents  or  pleats.  Also  side 
vents  in  combination  with  back  seams. 

(5)  Eisenhower  styling. 

(6)  A  belt  or  simulated  belt  or 
elasticized  waist  on  hip  length  or  longer 
shirt-jackets. 

(7}  Large  jacket/coat  style  buttons, 
toggles  or  snaps,  a  heavy-duty  zipper  or 
other  heavy-duty  closure,  or  buttons 
fastened  with  reinforcing  thread  for 
heavy-duty  use. 

(8)  Lapels. 

(9)  Long  sleeves  without  cuffs. 

(10)  Elasticized  or  rib-knit  cuffs. 

(11)  Drawstring,  elastic  or  rib-knit 
waistband. 

Note:  On  Icnit  garments,  items  10  and  11 
count  as  one  feature. 

Garments  having  features  of  both 
jackets  and  shirts  wrill  be  categorized  as 
coats  if  they  possess  at  least  three  of  the 
above  listed  features  and  if  the  result  is 
not  unreasonable.  Many  such  garments 
will  function  as  the  upper  part  of  leisure 
suits  and  will  be  placed  in  the  categories 
for  "suit-type  coats."  (See  discussion  of 
leisure  suit  jackets  under  categories  333/ 
433/633/833).  Garments  not  possessing 
at  least  3  of  the  listed  features  will  be 
considered  on  an  individual  basis. 

(D)  CPO-type  shirts  possess  shirt- 
jacket  styling  and  may  be  treated  as 
either  a  shirt  or  a  jacket  depending  on 
the  fabric  used.  When  lined  they  are 
considered  jackets.  When  imlined  and 
made  from  a  fabric  weighing  12  ounces 
per  square  yard  or  more,  they  are 
considered  jackets;  when  weighing  less 
■than  12  ounces  per  square  yard,  they  are 
considered  shirts.. 

(E)  Also  in  these  categories  are 
included  knit  garments  which  otherwise 
qualify  as  cardigan  sweaters,  but  extend 


below  the  mid-thigh  or  have  a  quilted 
lining. 

(F)  Cardigans  with  a  sherpa  lining,  or 
a  heavy  weight  fiberfiU  lining,  including 
quilted  linings,  used  to  provide  extra 
warmth  to  the  wearer  are  included. 

(G)  Cardigans  which  are  "tailored" 
according  to  the  definition  in  the 
Foreword  are  included. 

[H]  Plastic  or  rubber  coated: 
Garments  which  have  an  outer  surface 
covered  with  plastic  or  rubber  which 
completely  obscures  the  underlying 
fabric  are  excluded  from  these  quota 
categories. 

Category: 

Cotton— 336 
Wool^-436 
Man-Made — 638 
Other— «36 

Categoiy  designation:  Dresses 
(including  uniforms) 

Dresses  are  at  the  core  of  the  highly 
imaginative  feminine  fashion  field,  in 
which  the  new  and  the  different  are  the 
usual.  A  variety  of  names  is  used, 
including,  among  others,  "gown," 
"frock."  and  "sheath."  A  dress  is  a  one- 
piece  garment  for  the  female  (except  as 
noted  in  infants'  wear]  covering  the  top 
of  the  body  and  extending  to  somewhere 
from  below  the  mid-thigh  to  the  feet  It  is 
appropriate  for  wear  without  other  outer 
garments,  and  its  lower  end  encloses 
both  legs  in  a  single  "tube"  (rather  than 
in  two,  as  trousers  do).  'Tennis 
dresses,"  by  virtue  of  their  short  length 
are  not  included  here.  They  are 
considered  shirts  or  blouses. 

Woven  garments  styled  like  shirts  or 
blouses  which  extend  below  mid-thigh 
may  be  included  in  this  category  if  they 
are  designed  and/or  are  intended  for 
wear  as  dresses  and  provide  the 
coverage  dresses  require. 

Dresses  with  matching  or  coordinating 
jackets,  vests,  boleros,  or  similar 
components  (sometimes  called  "two- 
piece  diesses")  are  classiiied  separately, 
the  dress  in  this  category,  the  other 
component  elsewhere  as  appropriate. 

This  category  also  includes  garments 
known  as  suncfresses,  informal  party 
dresses,  floats,  etc.,  of  various  lengths 
frequently  sold  in  loungewear 
departments.  The  garments  are  suitable 
for  wear  on  social  occasions  in  and 
outside  the  home  and  should  not  be 
confused  with  the  robes  and  dressing 
gowns  included  in  categories  350/459/ 
650/850. 

The  phrase  "including  uniform 
dresses,"  which  formerly  appeared  in 
the  statistical  positions  fcr  these  items, 
has  been  deleted  although  the  category 
designation  is  unchanged.  The  deletion 
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does  not  result  in  the  removal  firom 
these  provisions  of  any  items  which 
were  properly  included  therein,  but 
avoids  the  possibility  of  including 
uniforms  which  are  not,  in  fact  dosses. 
Uniform  dresses,  which  are  in  this 
category,  include  one-piece  items  such 
as  worn  by  nurses  and  waitresses.  The 
"suit-type"  of  uniform,  consisting  of  a 
jacket  and  skirt  such  as  worn  by  airline 
stewardesses  and  policewomen,  is  not 
included. 

Category: 

Cotton— 237 
Wool— 459 
Man-Made — ^237 
Otlier-85g 

Category  designation:  Playsuits, 
sunsuits,  wasbsuits,  creepers,  rompers, 
etc. 

This  category  provides  for  playsuits. 
sunsuits,  washsuits,  creepers,  rompers, 
shortalls,  and  similar  apparel  for  girls, 
sizes  2-14  and  boys  2-7  and,  in  addition, 
provides  for  abbreviated  garments, 
joined  between  the  legs,  for  women, 
which  are  intended  to  be  worn  without 
other  attire  (outerwear). 

Knit  man-made  fiber  blanket  sleepers 
for  girls,  sizes  2-14  and  boys  2-7  are  in 
category  651  and  are  discussed  under 
categories  351/459/651/851,  pajamas 
and  other  nightwear.  Coveralls  and 
overalls  for  girls  2-14  and  boys  2-7  are 
also  provided  for  in  this  category  except 
in  the  knit  man-made  fiber  area  where 
they  are  reported  under  category  659. 
(Adult  male  and  adult  female  coveralls, 
overalls,  jumpsuits,  shortalls.  skirtalls, 
and  similar  apparel  are  included  in 
categories  359  and  659.) 

In  general,  this  category  covers  items 
of  very  informal  dress  for  young 
children  (girls  2-14  and  boys  2-7)  and  is 
essentially  a  grouping  of  light-weight 
playwear  garments,  although  heavier 
fabrics  are  also  used.  Specifically 
excluded  are  wearing  apparel  items 
primarily  intended  to  protect  the  wearer 
from  the  elements  such  as  snow  suits, 
ski  garments,  ski  overalls,  etc.  Also 
excluded  from  this  provision  are  trouser- 
type  garments  whidi  have  no  fabric  bib 
to  cover  the  upper  part  of  the  body.  The 
garments  without  bibs  are  reported  as 
trousers  even  though  they  may  have 
suspender  straps.  It  should  be  noted  that 
the  bib  fronts  on  the  garments  within 
this  category  provision  must  be 
permanently  stitched  in  place  and 
significantly  extend  up  from  the  waist. 
Tack  stitching  and  snap-on,  zip-on,  and 
button-on  methods  of  attachment  are 
not  considered  sufficient  to  create  a 
permanent  bib  front.  In  addition,  bib 
backs  by  themselves  on  trousers  would 


not  be  significant  to  include  such 
garments  in  this  provision. 

Adult  garments  consisting  of  a 
separate  top  and  bottom  component  are 
not  included  in  this  category  and  are 
separately  classified  in  other  categories. 
Two-piece  physically  connected 
entireties  for  girls  2-14  and  boys  2-7, 
such  as  shirts  and  shorts  having 
matching  buttons  and  buttonholes,  or 
shoulder  loops  with  suspender  straps 
designed  to  join  the  two  pieces,  which 
are  so  manufactured  that  the  use  of  one 
without  the  other  is  not  practicable,  are 
encompassed  within  this  category. 
However,  button/buttonhole  sets  with 
pants  that  can  reasonably  be  worn 
without  the  shirt,  are  not  within  this 
provision  and  are  reportable  separately. 

Previously,  two-piece  women's  tennis 
dress  sets  and  golf  dress  sets,  consisting 
of  an  abbreviated  dress-like  upper 
garment  and  a  pair  of  matching  panties 
were  includable  as  playsuits  in  these 
categories.  However,  under  the 
HTSUSA,  this  category  coverage  has  not 
been  continued  and  the  two  pieces 
forming  these  sets  are  separately 
classifiable  and  are  no  longer  included 
as  playsuits  in  these  categories. 

Not  included  in  these  categories  are 
body  suits  and  tights  which  fall  in 
categories  359/659. 

(1)  Body  suits  are  constructed  of  finely 
knit  fabric  which  usually  includes  lycra 
or  spandex  yams.  They  cover  the 
wearer's  torso  and  may  have  elastic 
around  the  neck,  ann  and  leg  openings. 
They  are  designed  to  be  form-fitting  and 
they  may  be  intended  for  use  during 
exercise,  dance  or  similar  athletic 
activity.  Body  suits  are  one  piece 
garments.  Unitards  are  body  suits  with 
arm  and  leg  coverings  and  are  included 
as  body  suits.  Body  suits  are  frequently 
called  leotards  in  die  trade. 

(2)  Tights  are  form-fitting  garments 
which  cover  the  lower  torso  Euid  legs. 
They  may  have  stirrups  at  the  feet  Short 
tights  also  cover  the  lower  torso,  but 
only  extend  to  above  the  knees.  Tights 
are  constructed  of  finely  knit  fabric 
which  includes  Lycra  spandex.  or 
similar  yams.  They  have  an  elasticized 
wasitband.  They  are  intended  for  use 
during  exercise,  dance  or  similar  athletic 
activity.  They  have  a  gusset  in  the 
crotch  area  and  are  unsuitable  for  wear 
outside  the  athletic  area  unless  worn  in 
conjunction  with  a  garment  which 
conceals  the  lower  torso. 

Category: 

Cotton— 338 

Wool— 438 

Man-Made — 638 

Silk  and  Other  Vegetable  Fibei-s— 838 


Category  designation:  Knit  shirts,  men 's 
and  boys' 

Category: 

Cotton— 339 

Wool— 438 

Man-Made— 639 

Silk  and  Other  Vegetable  Fibers— 838 

Category  designation:  Knit  shirts  and 
blouses,  women's  and  girls' 

Garments  included  in  this  category 
are  of  the  type  which  are  normally  worn 
against  the  body  or  over  underwear  for 
appearance  in  public.  They  possess  the 
following  attributes: 

(1)  A  length  reaching  fitjm  the  neck 
area  to  the  vicinity  of  the  waist  but  may 
extend  as  far  down  as  the  area  of  the 
mid-thigh  (see  "dresses")  and  may  be 
alluded  to  commercially  as  blouses, 
sport  or  dress  shirts,  polo  shirts, 
pullovers,  shells,  halters  or  tops, 
turtleneck  shirts,  sweatshirts,  T-shirts, 
etc. 

(2)  They  may  have  a  collar  treatment 
of  any  type,  including  a  hood,  or  no 
collar. 

(3)  They  may  have  full  frontal  or  back 
openings,  partial  openings  in  fi^nt  or 
back,  mock  openings  or  no  openings  (full 
openings  generally  require  some  means 
of  closure  for  the  sake  of  modesty).    . 

(4)  They  may  have  sleeves  of  any 
length  or  no  sleeves. 

(5)  The  bottoms  are  usually  hemmed; 
however,  they  may  be  finished 
otherwise  to  prevent  ravelling. 

(6)  Construction  may  be  tailored,  full- 
fashioned,  etc. 

(7)  Stitch  count: 

(a)  Included  in  this  category  are: 

(1)  Blouses  and  shirts  of  Headings 
6105  and  6108.  whether  classifiable  there 
or  in  Headings  6103, 6104  or  6112.  These 
garments  must  have  an  average  of  10  or 
more  stitches  per  linear  centimeter  in 
each  direction,  counted  on  an  area 
measuring  at  least  10  centimeters  by  10 
centimeters. 

(2)  Blouses  and  shirts  which  do  not 
meet  the  requirements  of  Headings  6105 
and  6106,  either  because  of  their  stitch 
count  or  for  other  reasons,  but  which 
generally  meet  the  requirements  for  this 
category  (see  Headings  6103.  6104.  6110, 
and  6112). 

(b)  Not  included  in  this  category  are 
sweaters,  whether  known  as  pullovers, 
vests,  or  cardigans,  which  are 
constructed  essentially  with  9  or  fewer 
stitches  per  2  centimeters  measured  in 
the  horizontal  direction. 

(8)  In  women's  and  girls'  wear, 
garments  with  oversized  or  excessively 
revealing  arm  or  neck  openings,  which 
are  precluded  from  wear  alone  because 
they  do  not  conform  to  con\'entional 


modesty  standards,  are  excluded  from 
consideration  as  shirts  or  blouses  and 
are  considered  tops. 

Various  names  are  given  to  garments 
placed  in  these  categories  and  certain 
distinctions  must  be  made  for  proper 
statistical  reporting.  Listed  below  are 
certain  garments  which  are  included  in 
these  categories: 

(a)  Shirts  in  Headings  6105  and  6106 
do  not  include  garments  with  pockets 
below  the  waist  or  with  a  ribbed 
waistband  or  other  means  of  tightening 
at  the  bottom  of  the  garment.  Garments 
in  Headings  6105  and  6106  must  have  a 
full  opening  or  a  partial  opening  starting 
at  the  neckline.  Heading  6105  does  not 
include  sleeveless  garments;  however, 
gaiTnents  in  Heading  6106  may  be 
sleeveless.  Shirts  or  other  Headings  are 
not  subject  to  the  above  limitations. 

(b)  T-shirts — ^All  men's  and  boys' 
white  underwear-style  T-shirts,  of 
cotton,  are  includable  in  category  352, 
not  in  category  338. 

Other  T-shirts  in  Heading  6109,  which 
are  assigned  Category  338/339/638/639/ 
838,  must  be  constructed  of  the 
underwear  type  and  from  lightweight, 
knit  underwear-tj'pe  fabric,  not  napped, 
nor  of  pile  or  terry  fabric,  with  or 
without  pockets,  and  with  long  or  short 
close-fitting  sleeves.  The  garments 
should  have  a  close-fitting  or  lower 
neckline  (round,  square,  boat-shaped  or 
V-shaped)  and  may  have  decoration, 
other  than  lace,  in  the  form  of  pictures, 
words,  or  letters,  obtained  by  printing, 
knitting,  or  other  processes.  The  bottom 
of  the  garment  is  usually  hemmed.  A 
ribbed  waistband,  a  drawstring,  or  other 
tightening  at  the  waist  is  not  allowed. 
Buttons  or  other  fastenings,  openings  in 
the  neckline,  and  collars,  are  not 
allowed. 

(c)  Sweatshirts  are  pullover  style 
gannents  with  bng  or  short  length 
pleeves,  snug  fitting  waist  (elastic, 
drawstring,  etc.)  and  cuffs.  Pockets  are 
allowed.  A  wide  variety  of  neck 
treatments  is  permissible  from  crew, 
boat,  or  V-neck  to  hood  and  turned- 
down  collar.  The  body  of  the  garment, 
as  distinct  from  the  cuffs,  waistband, 
neck  and/ or  collar  must  be  of  the 
familiar,  close-knit,  unpattemed 
material,  significantly  napped  on  the 
inside.  (Sweatshirts  with  full  frontal 
openings  ere  treated  as  jackets.) 

(d)  Tank  tops  are  sleeveless  with 
oversized  armholes,  with  or  without  a 
Eignificant  drop  below  the  arm.  The 
front  and  the  back  may  have  a  round,  V, 
U,  scoop,  boat,  square  or  other  shaped 
neck  which  must  be  below  the  nape  of 
the  neck.  The  body  of  the  garment  is 
supported  by  straps  not  over  two  inches 
in  width  reaching  over  the  shoulder.  The 
straps  must  be  attached  to  the  garment 


and  not  be  easily  detachable.  Bottom 
hems  may  be  straight  or  curved,  side- 
vented,  or  of  any  other  type  normally 
found  on  a  blouse  or  shirt,  including 
blouson  or  drawstring  waists  or  an 
elastic  bottom.  TTie  following  features 
would  preclude  a  garment  from 
consideration  as  a  tank  top: 

(1)  Pockets,  real  or  simulated,  other 
than  breast  pockets; 

(2)  Any  belt  treatment  including 
simple  loops; 

(3)  Any  type  of  fitjnt  or  back  neck 
opening  (zipper,  button,  or  otherwise). 

It  should  be  borne  in  mind  that  a 
distinction  must  be  made  between  men's 
tank  tops  and  singlets  (athletic-type 
imdershirts).  Tank  tops  are  of  a  fine  knit 
construction  with  wider  capping  on  arm- 
holes  and  neckline  than  singlets,  which 
are  made  of  fine  knit  light-weight  fabric 
or  ribbed  construction. 

(e)  'Top "refers  to  those  garments 
which,  except  for  one  or  two 
distinctions  in  construction,  would  have 
fit  into  any  one  of  the  above  listed, 
breakouts.  For  example,  those  garments 
which  are  commonly  referred  to  as 
midriffs,  tube  tops,  crop  tops,  or  halter 
tops  do  not  reach  the  waist,  and  are 
considered  tops.  (It  should  be  noted  that 
while  most  halter  tops  do  not  reach  the 
waist,  the  name  halter  refers  to  the  neck 
treatment  only). 

Those  garments  which  cover  the  chest 
area  only,  but  reach  neither  to  the 
shoulders  nor  to  the  waist  are  also 
included  as  tops.  However,  bolero 
jackets,  which  are  short  jackets,  usually 
worn  with  dresses,  are  not  included  as 
tops.  TTiey  are  considered  jackets  if  they 
have  a  full  front  opening,  sleeves  of  any 
length  and  cover  the  upper  part  of  the 
body.  Another  example  of  a  top  would 
be  a  garment  with  a  full-front  or  back 
opening  which  might  otherwise  qualify 
as  a  shirt  or  blouse,  but  does  not  have 
any  means  of  closure.  Further,  a  tube- 
type  garment,  which  may  or  may  not  be 
waist  length,  having  a  straight  top  (with 
or  without  attached  shoulder  straps), 
and  off-the-shoulder  tops,  does  not, 
strictly  speaking,  have  a  "neck-area"  as 
required  by  the  "Shirt  and  Blouse" 
guidelines  and  would  be  included 
herein.  Also  included  are  tabards.  These 
are  sleeveless  garments  having  fully 
open  sides  v.hich  are  secured  by  ties  or 
other  means  of  closure  at  the  sides. 

Capes  and  ponchos,  wliich  are  similar 
gannents  to  tabards  except  that  they 
have  greater  coverage  because  they 
extend  beyond  the  mid-thigh  area,  are 
not  included  as  tops.  Garments  worn  on 
the  upper  part  of  the  body  over  "other 
wearing  apparel,"  for  example,  vests  or 
sleeveless  jackets,  are  also  excluded 
from  lops. 


Category: 

Cotton— 340 
Wool— 440 
Man-Made — 640 
Other— 840 

Category  designation:  Men 's  and  boys' 
shirts,  not  knit 

These  categories  cover  male  outer 
garments  which  extend  bom  the  neck 
and  shoulder  areas  to  or  below  the 
waisL  A  shirt  should  have  a  full  or 
partial  front  opening,  which  closes  left 
side  over  right  side.  These  garments  are 
worn  over  underwear  or  the  skin  and 
are  considered  conventional  attire 
indoors  and  outdoors  without  other 
garments  over  them;  they  suffice  the 
wearer  except  where  circumstances 
dictate  that  a  further  degree  of  formality 
is  required  or  where  weather  conditions 
necessitate  additional  protection.  Shirts 
must  have  sleeves. 

At  the  present  time,  distinctions  made 
between  types  of  collars,  the  presence  of 
shirttails,  or  color  pattern  are  helpful 
but  not  definitive,  in  characterizing 
shirts  as  dress,  sport  or  work  garments. 
As  an  example,  all  types  may  have 
coUarbands  and  tails  and  be  solid 
colored.  It  is  possible,  however,  to 
determine  characteristics  which  lend 
themselves  to  shirts  designed  for 
specific  uses:  these  characteristics  are 
Usted  below. 

Dress  Shirts 

A  nonknit  dress  shirt  should  have 
collar  and  sleeve  sizes  stated  in  inches 
in  men's  sizes  and  in  years  or  months  in 
boys'  sizes.  For  men's  sizes:  The  collar 
size  should  be  specific  (i.e.,  15.  not  15- 
15^)  while  the  sleeve  length  can  be  a 
combination  such  as  32-33  or  34-35, 
consistent  with  trade  practice.  Short 
sleeve  dress  shirts  will  usually  show  a 
single  collar  size,  perhaps  with  an 
explanatory  phrase  such  as  "half 
sleeve." 

The  term  "With  two  or  more  colors  in 
the  warp  and/or  the  filling"  is 
applicable  to  gcrments  containing 
fabrics,  excluding  pockets,  collars,  cuffs, 
plackets,  and  other  insignificant 
components,  with  different  color  yams 
in  the  warp  and  the  filling,  or  which 
have  different  color  yams  within  the 
warp  or  within  the  filling.  For  the 
purposes  of  this  term,  d^erent  shades 
of  the  same  color  are  considered 
different  colors,  and  white  is  considered 
a  color.  The  color  may  be  the  fibers' 
natural  color  or  may  be  the  result  of  a 
bleaching  or  dyeing  process.  If  the  result 
of  a  dyeing  process,  the  color  may  be 
added  at  any  stage  in  the  manufacture 
of  the  fabric  in  the  fiber,  yam,  or,  in  the 
case  of  cross-dyeing,  in  the  fabric  stage. 
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Category: 

Cotton— 341 
Wool— 440 
Man-Made — 641 
Other— 840 

Category  designation:  Blouses,  shirts, 
and  shirt-blouses  nonknit  Women 's  and 
Girls ' 

This  category  provides  for  nonknit 
blouses  and  shirts  for  women  and  girls. 
Blouses  are  outer  garments  usually 
extending  from  the  neck  or  shoulders  to 
the  vicinity  of  the  waistline.  However, 
also  included  in  the  category  are 
overblouses  and  similar  garments  which 
may  extend  to  the  mid-thigh  area  or 
below,  and  which  are  frequently  slit  up 
the  leg.  Blouses  may  have  a  collar 
treatment  of  any  type  or  no  collar.  The 
closure  may  be  positioned  on  the  front, 
back,  or  side,  or  the  garment  may  even 
be  without  closure  as  in  a  pullover.  Also 
included  in  the  category  are  shirts,  the 
feminine  counterpart  of  men's  and  boys' 
shirts,  from  which  they  may  be 
distingushed  by  size,  style  and,  usually, 
fastenings.  However,  those  shirts  having 
a  partial  front  opening  on  the  neckline 
which  fastens  or  overlaps  left  over  right 
are  considered  to  be  shirts  for  men  or 
boys  and  excluded  from  this  category. 
See  Foreword  for  discussion  of  unisex. 

Outerwear  garments  known  as 
camisoles,  bandeaus  and  similar 
garments  which  may  be  described  as 
tops,  are  excluded  from  this  category. 

Ties  and  scarves  imported  and 
intended  to  the  sold  with  blouses  and 
shirts,  not  permanently  attached,  are 
classifiable  regardless  of  width  with  the 
blouses  or  shirts  in  this  category  unless 
there  is  a  compelling  reason  for  separate 
classification. 

Category: 

Cotton— 342 
Wool— 442 
Man-Made — 642 
Other— 842 

Category  designation:  Skirts,  women's 
and  girls' 

This  category  provides  for  skirts, 
including  wrap  skirts,  and  culottes  for 
women  and  girls.  Skirts  are  outer 
garments  covering  the  body  below  the 
waistline,  and  extend  from  the  waist  to 
nearly  any  length,  dependent  upon  the 
fashion  of  the  day.  These  garments 
usually  have  side  or  rear  closures  but 
may  occasionally  have  a  front  closure. 
The  lower  end  of  the  skirt  must  enclose 
both  legs  in  a  single  tube  with  no  fabric 
surrounding  either  leg  separately. 
Distinguished  from  skirts  in  this  respect, 
but  includable  in  these  categories,  are 
culottes  which,  while  retaining  the 
frontal  appearance  of  a  skirt  with  regard 


to  silhouette  and  fullness,  are 
constructed  so  that  the  garment  is  cut  up 
the  middle  and  each  leg  is  individually 
surrounded  by  fabric.  However,  when 
worn,  the  leg  separation  is  not  apparent 
when  viewed  from  the  front.  It  should  be 
noted  that  gaucho  pants  have  a 
construction  similar  to  culottes  but 
without  the  fullness,  and  for  category 
purposes  are  classifiable  as  pants. 

Category: 

Cotton — See  below  ' 
\Vool-^43 
Man-Made — 643 
Other— 843 

Category  designation:  Suits,  men's  and 
boys' 

Men's  and  boys'  suits  consist  of: 

(1)  A  suit  coat  or  jacket  and  one  pair 
of  trousers,  breeches,  or  shorts 

(2)  A  suit  coat  or  jacket  vest  and  one 
pair  of  trousers,  breeches,  or  shorts 

All  components  of  the  suit  must  be  of 
identical  fabric  as  to  construction,  style, 
color,  and  composition,  and  of 
corresponding  or  compatible  size.  The 
coat  or  jacket  must  be  tailored  and 
consist  of  4  or  more  panels,  two  in  front 
and  two  in  back,  exclusive  of  sleeves, 
sewn  together  lengthwise;  it  must  have  a 
full-frontal  opening  (zippers  not 
allowed);  sleeves  of  any  length;  and  be 
designed  for  wear  over  a  shirt  but  not 
over  another  coat,  jacket,  or  blazer.  It 
may  be  waist  length,  as  in  an 
Eisenhower  jacket,  or  extend  below  the 
waist  to  any  point  slightly  below  the 
mid-thigh.  Vests  and  trousers  of 
contrasting  fabrics  or  colors  are  not 
included  as  parts  of  suits  and  should  be 
reported  as  individual  articles  imder 
appropriate  HTSUSA  numbers. 

Ensembles  such  as  athletic  suits, 
athletic  uniforms,  rain  suits,  ski  suits, 
work  uniforms,  etc.,  are  not  included  in 
this  category  and  should  not  be  reported 
as  such  even  thotigh  the  components  are 
of  identical  fabric. 

The  term  "suft"  includes  the  following 
sets  of  garments,  whether  or  not  they 
fulfill  all  the  above  conditions: 
Morning  dress,  comprising  a  plain  jacket 
(cutaway)  with  rounded  tails  hanging 
well  down  at  the  back,  and  striped 
trousers; 
Evening  dress  (tailcoat),  generally  made 
of  black  fabric,  the  jacket  of  which  is 
relatively  short  at  the  front,  does  not 
close,  and  has  narrow  skirts  cut  in  the 
hips  and  hangs  down  behind; 


■  Where  no  specific  breakout  appears  for  "•uita", 
the  parti  will  be  placed  m  the  breakout* 
appropriate  to  each  garment.  "Suit-type  jacket*"  i* 
considered  superior  to  "coats"  and  where  there  i* 
no  provision  for  "suit-type  jackets,  "  "coats"  wiH 
apply. 


Dinner  jacket  suits,  in  which  the  jacket 
is  similar  in  style  to  an  ordinary  jacket 
(though  perhaps  revealing  more  of  the 
shirt  front),  but  has  shiny  silk  or 
imitation  silk  lapels. 

Category: 

Cotton — See  below  * 
Wool— 444 
Man-Made — 644 
Other— 844 

Category  designation:  Suits,  wotnen's, 
andgirl's 

Women's  and  girls'  suits  feature  some 
degree  of  tailoring  and  are  designed  for 
wear  on  business  and  social  occasions 
when  some  degree  of  formality -is 
required.  The  components  are  always 
bought  and  sold  as  a  unit. 

The  term  suit  means  a  set  of  garments 
composed  of  two  or  three  pieces  made 
up  in  identical  fabric  and  comprising: 
One  garment  designed  to  cover  the 
lower  part  of  the  body  and  consisting 
of  trousers,  breeches  or  shorts  (other 
than  swimwear],  a  skirt  or  a  divided 
skirt,  having  neither  braces  nor  bibs, 
and 
One  suit  coat  or  jacket  the  outer  shell  of 
which,  exclusive  of  sleeves,  consists 
of  four  or  more  panels  (two  in  front 
and  two  in  back)  sewn  together 
lengthwise,  designed  to  cover  the 
upper  part  of  the  body.  A  tailored 
waistcoat  may  also  be  included. 
All  of  the  components  of  a  suit  must 
be  of  the  same  fabric  construction,  style, 
color  and  composition;  they  must  also 
be  of  corresponding  or  compatible  size. 
If  several  separate  components  to  cover 
the  lower  part  of  the  body  are  entered 
together  (e.g.,  trousers  and  shorts,  or  a 
skirt  or  divided  skirt  and  trousers),  the 
constituent  lower  part  shall  be  the 
trousers,  or,  in  the  case  of  women's  or 
girls'  suits,  the  skirt  or  divided  skirt,  the 
other  garments  being  considered 
separately. 

Ensembles  such  as  athletic  suits, 
athletic  uniforms,  rain  suits,  ski  suits, 
snow  suits,  work  uniforms,  etc.,  are 
excluded  from  this  category. 

Category: 

Cotton— 345 
Wool— 445/446 
Man-Made— 645/646 
Noncotton  vegetable  fiber — 845 
Silk— 646 


*  Where  no  specific  breakout  appears  for  "suits." 
the  suit  components  will  be  placed  in  breakouts 
appropriate  to  each  garment. 


Category  designation:  Sweaters  and 
cardigans,  knit 

(1)  Included  in  this  category  are 
garments  commercially  known  as 
cardigans,  sweaters,  pullovers,  sweater 
vests,  etc.  They  cover  the  upper  body 
from  the  neck  or  shoulders  to  the  waist 
or  below  (as  far  as  the  mid-thigh  area). 

(2)  Sweaters  in  this  category  may 
have  a  collar  treatment  of  any  type, 
including  a  hood,  or  no  collar,  and  any 
type  of  neckline;  they  may  be  pullover 
style  or  have  full  or  partial  front  or  back 
opening:  they  may  be  sleeveless  or  have 
sleeves  of  any  length  and  any  type  of 
pocket  treatment.  Sweaters  may  also 
have  an  attached  scarf.  Cardigans  have 
a  full-front  opening.  The  presence  of  a 
turned  down  collar  would  not  exclude  a 
cardigan  from  the  sweater  designation. 

Cardigans  with  a  sherpa  lining  or  a 
heavy  weight  fiberfiU  lining,  including 
quilted  linings,  both  of  which  are  used  to 
provide  extra  warmth  to  the  wearer,  are 
excluded  from  consideration  in  this 
category. 

(3)  Stitch  count:  All  garments  reaching 
from  the  neck  area  to  the  waist  or  as  far 
as  the  mid-thigh,  except  tailored  suit 
coats,  car  coats,  sport  coats,  jackets, 
robes  and  dressing  gowns,  etc.,  having 
essentially  9  or  fewer  stitches  per  2 
centimeters  measured  in  the  horizontal 
direction  and  meeting  the  general 
description  herein  are  considered 
sweaters. 

Category: 

Cotton— 347/348 
Wool — 447/448 
Man-Made — 647/648 
Other— 847 

Category  designation:  Trousers, 
breeches  and  shorts,  men 's  and  boys', 
women 's  and  girls ' 

This  category  includes  outerwear 
garments  with  leg  separations  extending 
to  the  vicinity  of  the  upper  thigh  or 
below.  They  are  held  by  various  means, 
chiefly  through  waist  or  hip  cinching 
mechanisms  such  as  elasticized  or 
ribbed  waistbands,  belts,  or  adjustable 
tabs;  but  permanently  affixed 
suspenders  can  also  be  used  without  the 
garment  being  excluded  from  this 
category.  Excluded  are  trousers  writh 
permanently  attached  front  bibs 
extending  more  than  six  inches,  as 
measured  from  the  lowest  point  of  the 
rise,  above  the  natural  waistline, 
panties,  bloomers,  and  culottes 
described  in  categories  342/442/642/842. 
Included  are  specialized  versions  of 
frousers  and  shorts  such  as  riding 
breeches,  jodhpurs,  gaucho  pants, 
knickers,  jogging  shorts,  and  trousers 
with  back  bibs  of  whatever  height. 


Trousers  which  continue  above  the 
natural  waistline  for  a  short  distance 
including  self-fabric  strap  extensions, 
are  included.  These  garments  are  called 
"suspender  pants"  or  are  sometimes 
incorrectly  termed  "jumpsuits".  If  the 
fabric  extension  above  the  natural 
waisdine  extends  beyond  six  inches  as 
measured  from  the  lowest  point  of  the 
rise,  the  garments  would  not  be  included 
in  this  category. 

Garments  commercially  known  as 
jogging  or  athletic  shorts  are  normally 
loose-fitting  short  pants  usually 
extending  from  the  waist  to  the  upper 
thigh  and  usually  have  an  elastic 
waistband.  They  may  resemble  swim 
trunks  for  men,  boys,  or  male  infants, 
which  are  not  included  in  this  category. 
Swim  trunks  will  usually  have  an 
elasticized  waist  with  a  drawstring  and 
a  full  lightweight  support  liner. 
Garments  which  cannot  be  recognized 
as  swim  trunks  will  be  considered 
shorts. 

Category: 

Cotton— 349 
Wool— 459  ("Other") 
Man-Made— 649 
Other— 859 

Category  designation:  Brassieres  and 
other  body-supporting  garments 

This  category  covers  the  named  items 
and  others  of  kindred  nature;  it  does  not 
cover  items  such  as  prosthetic  or 
orthopedic  appliances  or  "bandage" 
type-articles.  It  also  does  not  cover 
articles  mainly  intended  to  support 
apparel,  such  as  garter  belts. 

Articles  named  in  the  designation, 
imported  in  an  imfinished  condition,  are 
included.  Parts,  such  as  garter  pads, 
closures,  and  shoulder  straps,  are  not 
includable  in  this  category. 

This  category  does  not  cover  waist 
trimmers.  Waist  trimmers  are  not 
garments  since  they  serve  none  of  the 
fimctions  traditionally  associated  %vith 
garments  or  clothing.  They  are 
classiHable  under  the  provisions  for 
articles  not  specially  provided  for. 

This  category  also  does  not  cover 
garments  containing  Lycra  spandex,  or 
similar  elastic-type  yams,  the  primary 
purpose  of  which  is  to  cause  the 
garment  to  fit  snugly  under  outer 
garments.  These  garments  are  not 
considered  "body-supporting." 

Category: 

Cotton— 350 
Wool— 459  ("Other") 
Man-Made — 650 
Other-850 


Category  designation:  Robes  and 
dressing  gowns 

Dressing  gowns,  including  bath  robes, 
beach  robes,  loimging  robes  and  similar 
apparel.  Physical  characteristics  which 
are  expected  in  garments  included  in 
this  category  include: 

(1)  Looseness. 

(2)  Length,  reaching  to  the  midthigji  or 
below. 

(3)  Usually  a  full  or  partial  front 
opening.  wiUi  or  without  a  means  of 
closure. 

(4)  Sleeves  are  usually,  but  not 
necessarily,  present 

Included  as  lounging  robes  and 
similar  apparel  are  those  garments  worn 
in  the  home  for  comfort  which  are 
inappropriate  for  wear  on  social 
occasions  in  and  outside  the  home. 

Excluded  are  those  worn  as  street 
attire  or  over  outerwear  for  protection 
from  soil  or  wear,  such  as  smocks. 

Smoking  jackets  and  similar  garments, 
while  having  a  marginally  similar 
appearance  to  items  included  in  this 
category,  are  in  fact  substantially 
different  in  use.  Smoking  jackets  and 
similar  garments  are  tailored, 
fraditionally  from  a  woven  fabric 
frequently  a  satin  or  brocade.  They  are 
semiformal  by  nature  and  are,  by 
contrast  to  the  garments  in  this  category, 
worn  over  outerwear,  e.g.,  shirt  and 
pants  and,  sometimes  tie.  Such  garments 
are  excluded  from  this  category  and  are 
considered  as  "other  coats." 

Category: 

Cotton— 351 
Wool— 459  ("Other") 
Man-Made — 651 
Othei^-851 

Category  designation:  Pajamas  and 
other  nightwear 

Pajamas  are  worn  by  both  sexes  and 
all  ages.  They  consist  of  an  upper  part, 
pullover  or  coat  style,  with  long,  short, 
or  no  sleeves  and  a  lower  part,  short, 
intermediate,  or  long  trouser-like 
garments  or  of  any  style  panties.  The 
lower  part  sometimes  encloses  the  feet 
Pajamas  are  sleepwear.  Garments  called 
"sleepers"  (sometimes  called  Dr. 
Denton's),  one-  or  two-piece  knit 
sleeping  garments  for  girls,  sizes  2-4  and 
boys  2-7,  buttoning  in  front  or  back  and 
with  drop  seats  in  the  one-piece  style, 
are  in  this  category. 

The  term  "nightwear"  is  interpreted  as 
meaning  "sleepwear"  so  that  certain 
garments  worn  in  bed  in  the  daytime,  as 
by  infants  ovet  86  centimeters  in  height 
and  the  bed-ridden,  are  included.  "Other 
nightwear"  includes  various  articles 
worn  for  sleeping,  such  as  nightgowns, 
night-shirts,  "waltz  gowns,"  etc..  but 
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does  not  include  ne^igees,  bed  fackets, 
"sleep  coats,"  or  other  apparel  designed 
to  be  worn  over  sleepwear.  The  term 
"negligee"  is  loosely  used  conimercially. 
To  Sie  extent  that  it  refers  to  a  garment 
worn  over  other  nightwear,  it  is  not  in 
this  category,  and  there  may  be 
instances  in  which  sets  described  in 
total  as  negligees  will  have  to  be 
separated  into  the  true  nightwrear  items 
and  other  items. 

Certain  children's  bed  gowns       ~ 
(sometimes  invoiced  as  "day  gowns,**  or 
simply  "gowns")  are  in  this  category. 
They  are  designed  for  wear  by  a  child  in 
bed  and  may  be  quite  ornamental.  They 
are  loose  and  "boxy"-shaped  usiially 
reach  from  the  neck  or  shoulders  to  the 
ankles  and  have  full  length  front 
closures. 

Blanket  sleepers  for  girls  and  boys, 
size  2  and  over,  are  in  these  categories. 
Blanket  sleepers  are  knit,  footed, 
sleeping  garments.  They  are  usually 
made  of  brushed  or  napped  man-made 
fabric  and  they  cover  the  upper  and 
lower  part  of  the  body.  The  item  usually 
has  wrist  length  sleeves,  rib  knit  cuffs 
and  a  full  front  zipper  closure  that 
extends  from  the  neckline  to  slightly 
above  the  ankle. 

Cate^ry: 

Cotton— 352 
Wool— 459  ("Other") 
Man-Made — 652 
Other— 852 

Category  designation:  Underwear 

The  term  "underwear"  refers  to 
garments  which  are  ordinarily  worn 
under  other  garments  and  are  not 
exposed  to  view  when  the  wearer  is 
conventionally  dressed  for  appearance 
in  public,  indoors  or  out-of-doors. 
Whether  or  not  a  garment  is  worn  next 
to  the  body  of  the  wearer  is  not  a 
determinant;  babies'  diapers,  for 
example,  are  so  worn,  as  are  bathing 
suits.  Neither  of  these  garments  are 
customarily  worn  under  other  garments, 
and  they  are  not  underwear. 

It  should  be  noted  that  in 
distinguishing  underwear,  it  is  generally 
agreed  that  sleeveless  tops  with  lace 
inserts  or  lace  edgings  are 
predominantly  worn  as  underwear. 

Body  supporting  garments,  although 
having  the  characteristics  indicated 
above  for  underwear,  are  excluded  firom 
the  underwear  provisions.  They  are 
includable  in  categories  349/459/649/ 
859. 

Men's  and  boys'  all-white  imderwear 
T-shirts,  of  cotton,  provided  for  in 
Heading  6109,  are  included  herein. 
However,  the  traditional  Chinese,  white, 
knit,  men's  shirt  with  round  neck,  half- 
placket,  and  short  sleeves  is  classified 


as  a  shirt  fai  Heading  6105  and  placed  in 
Category  338. 

Singlets  (athletic-type  undershirts), 
whidi  are  included  in  this  category,  are 
sleeveless,  all-white  undergarments 
constructed  of  a  Ughtweight,  fine  ribbed- 
knit  material. 

(FR  Doc.  n-297S6  nied  12-27-88: 8:45  am] 


UNUEO  STATES  MFORIiATlON 
AGENCY 

Culturally  Significant  0t}|ect8  Importad 
f or  Exttibition;  Datarmmation 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Art  of  Zen" 
(see  list ')  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Spencer 
Museum  of  Art  in  Lawrence,  Kansas, 
beginning  on  or  about  January  29, 1989 
to  on  or  about  March  5, 1989.  at  the 
Santa  Barbara  Museum  of  Art  in  Santa 
Barbara,  Califorinia,  beginning  on  or 
about  April  15, 1989  to  on  or  about  June 
4, 1989,  and  at  the  Herbert  F.  Johnson 
Museum  of  Art  in  Ithaca,  New  York, 
beginning  on  or  about  August  28, 1989  to 
on  or  about  October  29, 1989,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  December  22, 1968. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  88-29750  Filed  12-27-88;  8:45  ami 
WLUNQ  COOC  taft-OVM 


Cutturalty  Significant  Objacta  Importad 
for  ExtilMtlon;  Datannination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 


1965  (79  Stat.  965. 22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978).  and 
Delegation  Order  No.  85-5  of  ]une  27, 
1985  (50  FR  27393.  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Cezanne:  The 
Early  Yean  18S9-187Z"  (see  list ') 
imported  from,  abroad  for  the  temporary 
.exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art  in  Washington.  D.C, 
beginning  on  or  about  January  29, 1989, 
to  on  or  about  April  30, 1989,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  Decen]l>er  22. 1988. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  86-29751  Filed  12-27-68;  8.^*5  am] 
eaUNQ  COOE  S»0-01-H 


Exchangee  With  USSR.  Central  and 
Eaatam  Europe,  and  Yugoalavia 

USIA  hivites  applications  from  U.S. 
educational,  cultural  and  other  not-for- 
profit  institutions  to  conduct  exchanges 
of  students  and  young  people  with  the 
Soviet  Union  (including  the  Baltic 
States)  and  Central  and  Eastern  Europe 
(Bulgaria,  Czechoslovakia,  the  German 
Democratic  Republic.  Hungry,  Poland, 
and  Romania)  and  Yugoslavia.  Two 
million  dollars  will  be  available  under 
the  aegis  of  the  Samantha  Smith 
Memorial  Exchange  Program. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Mutual  Educational 
and  Cultural  Exchanges  Act  of  1961, 
Pub.  L.  87-256  (Fulbright-Hays  Act).  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and 
people  of  other  countries:  to  strengthen 
the  ties  which  unite  us  with  other 
nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
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'  A  copy  of  thii  liit  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  lii«  Offke  of  the 
General  Counsel  of  USIA.  The  telephone  munber  i« 
a02-«85-7Q7g.  and  the  address  is  Room  7oa  VS. 
Infonnation  Agency.  301 4th  Street.  SW.. 
Washington.  DC  20547. 


'  A  copy  of  tUa  Us!  may  b«  obtained  by 
contractina  Mi.  R.  Wallace  Stuart  of  the  Offioa  of 
the  General  Counsel  of  USIA.  The  telephone 
number  i*  203-485-7979,  and  the  addreiss  is  Room 
700.  U.S.  faifonnation  Agency,  301  4lh  Street  SW.. 
Washington.  OC  20647. 


and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  imder  the 
authority  of  the  Act  should  be  balanced 
and  representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

SUMMARY 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  announces  a 
program  of  support  for  educational  and 
cultural  exchanges  of  students  and 
young  people  between  the  U.S.  and  the 
USSR  and  between  the  U.S.  and 
Yugoslavia,  as  well  as  the  countries  of 
Central  and  Eastern  Europe,  through  a 
wide  variety  of  substantive  bilateral 
activities.  USIA  seeks  to  encourage 
participation  of  a  broad  range  of  sectors, 
institutions,  and  geographic  areas  in  the 
U.S.  and  in  the  exchange  countries. 
Grants  will  be  awarded  to  support 
projects  of  up  to  two  years'  duration. 
Preference  will  be  given  to  projects  that 
expand  the  range  of  existing  exchanges 
by  scope,  field  of  focus  or  institutional 
base,  although  support  for  ongoing 
activities  will  not  be  excluded. 

Support  is  ofiered  for  three  categories 
of  exchange  programs:  Category  A 
supports  exchanges  of  undergraduate 
students  under  the  age  of  26  between 
the  U.S.  and  the  USSR/Central  and 
Eastern  Europe/Yugoslavia  for 
academically  focused  programs  of 
generally  no  less  than  3  months 
duration;  category  B  supports  exchanges 
of  young  people  under  tfie  age  of  21  with 
the  USSR:  category  C  supports 
exchanges  of  youth  between  the  U.S. 
and  the  countries  of  Central  and  Eastern 
Europe  and  Yugoslavia.  Both  existing 
and  new  projects  are  eligible. 

Applications  must  be  received  by 
USIA  no  later  than  5:00  p.m.  EST  on 
Friday.  March  3, 1989. 

Category  A:  Academic  Exchanges 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  U.S.  academic  exchanges  with 
the  USSR,  Central  and  Eastern  Europe, 
and  Yugoslavia  for  undergraduate 
students  under  the  age  of  26.  Projects 
should  complement  existing  exchange 
programs  with  these  countries. 

Applications  for  substantive 
undergraduate  academic  exchange 
activities  will  be  accepted  from 
accredited,  degree-granting  U.S. 
imiversities  or  colleges  and  from  not-for- 
profit  organizations  engaged  in 
international  educational  exchange  at 
the  undergraduate  level.  Participants 
must  be  citizens  either  of  the  U.S.  or  of 
the  partner  country  or  countries. 


Preference  will  be  given  to  exchanges 
with  institutions  not  usually  or  currently 
involved  in  exchanges  with  the  U.S.  and 
to  exchanges  with  institutions  located 
outside  the  capital  cities.  New  contacts 
with  institutions  under  the  jurisdiction 
of  ministries  or  other  organizations  that 
do  not  usually  participate  in  U.S. 
academic  exchanges  are  also 
encouraged. 

Priority  will  be  given  to  the  following 
areas  of  the  arts,  humanities,  and  sociad 
sciences:  The  performing  and  visual  arts 
(music  dance,  painting,  sculpture,  etc.): 
the  teaching  of  English  as  a  foreign 
language:  study  of  the  languages  and 
literatures  of  the  USSR  (including  the 
Baltic  states),  Bulgaria,  Czechoslovakia, 
the  GDR.  Hungary,  Poland.  Romania, 
and  Yugoslavia:  environmental  studies 
(conservation,  industrial  pollution 
problems,  etc.):  anthropology  and 
archeology:  ciiltural  and  historic 
preservation;  commimications 
(joiunalism,  film,  TV  and  radio): 
business  management  and  finance; 
sociology  and  political  science:  area 
studies;  international  studies  and 
foreign  affairs.  Exchanges  must  be  a 
minimum  of  three  months  in  length. 

Applicants  for  USIA  grants  for 
undergraduate  academic  exchanges 
with  the  German  Democratic  Republic. 
Poland,  and  the  USSR  may  also  seek 
support  fiom  the  "University  Affiliations 
Program."  which  promotes  university 
linkages  through  the  exchange  of  U.S. 
and  foreign  faculty  members  and  was 
annotmced  in  the  Federal  Register  (Vol. 
53,  No.  155,  August  11. 1988.  pp.  30375- 
30378). 

Language  qualifications: 
Undergraduate  students  should  have 
sufficient  fiuency  in  the  language  of  the 
country  to  be  visited  to  pursue 
university  study  in  that  language  and  to 
converse  with  citizens  of  the  coimtry 
without  the  aid  of  interpreters. 

Allowable  costs  for  Category  A 
projects: 

Ihoject  awards  will  be  made  in  a  wide 
range  of  amoimts  but  will  not  normally 
exceed  $75,000.  Grant-funded  items  of 
expenditure  will  be  limited  to  the 
following  categories: 
— International  travel  (limited  to  partial 

support  for  American  participants) 
— ^Domestic  travel 
— Maintenance  and  per  diem 
— Academic  program  costs 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker) 
— Enrichment  programs 
— Cultural  allowances  (not  to  exceed 

$150  per  participant) 
— Administration  (direct  and/or  indirect 

costs) — no  more  than  20%  of  the 

amount  requested  of  USIA 


It  is  expected  that  applications  will 
demonstrate  substantial  cost  sharing, 
including  tuition  waivers  where 
applicable. 

Category  B:  Youth  Exchange  With  the 
USSR 

Grant  funding  for  projects  submitted 
under  this  category  is  intended  to 
encourage  the  exchange  of  yoimg  people 
under  the  age  of  21  between  the  U.S.  and 
the  USSR.  High  school-based  exchanges 
are  eligible  for  support.  Participants 
must  be  either  citizens  of  the  U.S.  or  the 
Soviet  Union. 

Organizations  must  document  one  or 
more  of  the  following  qualifications:  (1) 
Three  years  or  more  of  experience  in 
conducting  youth  exchanges;  (2)  three 
years  or  more  of  experience  in 
sponsoring  substantive  activities  for 
young  people:  (3)  experience  conducting 
youth  or  adult  exchanges  with  the 
Soviet  Union:  (4)  experience  arranging 
programs  for  foreign  students  or  visitors 
in  the  U.S.  In  addition,  organizations 
should  be  able  to  demonstrate  an 
adequate  resotux:e  base  for  conducting 
programming  in  more  than  one  location, 
if  the  project  requires  it.  Organizations 
(other  than  schools)  seeking  fimds  for  a 
year  or  semester  high  school  study 
program  model  must  be  designated  by 
USIA  under  the  "Criteria  for  Teenager 
Exchange  Visitor  Programs." 

Preference  is  given  for  project 
activities  that  exhibit  the  following 
features 

— ^Thematic  focus — Eligible  foci  may 
include,  but  are  not  limited  to:  the  arts 
(theater,  dance,  music,  literature,  fine 
arts,  folklore,  and  film/video);  language 
and  culture:  English  language  teaching; 
conservation  and  the  environment; 
historic  preservation:  musetun  training: 
political,  social,  and  economic  issues: 
business  administration/management; 
math,  and  science:  and  agriculture  (rural 
or  farm-based  exchanges).  For-credit 
post-secondary  study  is  not  eligible  for 
support  in  this  category;  nor  are 
performing  arts  tours  or  sports 
exchanges. 

— Extensive  interaction  between 
American  and  Soviet  youth — substantial 
interaction  between  the  two  societies, 
e.g.,  homestays,  joint  seminars,  and 
summer  enrichment  or  camping 
programs  in  both  countries. 

— Orientation  programs — introduction 
to  the  program  theme,  administrative 
procedures,  and  substantive  issues 
likely  to  be  raised  by  their  U.S.  or  Soviet 
coimterparts. 

— Minimum  stay  of  four  weeks — USIA 
has  a  preference  for  programs  in  which 
the  duration  of  stay  in  coimtry  is  longer 
than  four  weeks.  Consideration  will  be 
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given  to  those  projects  which,  for 
reasons  or  requirements  of  the  partner 
country  or  countries,  are  shorter,  but  the 
length  of  stay  in  country  should  be  no 
less  than  three  weeks. 

— Language  qualifications — Language 
capability  is  desirable,  but  not  required. 
However,  some  participants  in  each 
incoming  delegation  should  be 
conversant  in  English,  and  some 
participants  in  each  outgoing  delegation 
should  be  conversant  in  Russian. 

— Adequate  lead/planning  time  to 
ensure  a  successful  exchange. 

— ^Evidence  that  the  US  organization 
has  the  commitment  of  a  counterpart 
organization  in  the  USSR  to  engage  in 
the  proposed  activities. 

Allowable  costs  for  Category  B 
projects:  Project  awards  will  be  made  in 
a  range  of  amounts  not  normally 
exceeding  $50,000.  The  primary 
objective  of  grant  funding  is  to  expand 
or  enhance  exchange  programs  along 
the  lines  described  above.  Therefore, 
grant-funded  items  of  expenditure  will 
generally  be  limited  to  the  following 
categories: 

— In-country  travel  and  per  diem. 
— Orientation  or  preparation  costs; 

briefing  materials. 
— Speaker  honoraria  (not  to  exceed  $150 

per  day  per  speaker). 
— Cultural  allowances  (not  to  exceed 

$150  per  partjdpant). 
— ^Activity  fees. 
— Intemationaf  travel,  normally  limited 

to  partial  support  for  outgoing 

Americans:  it  is  assumed  that  Soviet 

participants'  travel  will  be  paid  from 

Soviet  sources. 
— Up  to  20%  of  costs  requested  of  USIA 

may  be  allotted  to  indirect  and/or 

administrative  costs. 

It  is  expected  that  applications  will 
demonstrate  substantial  cost  sharing. 

Category  C:  Youlii  Exchanges  With 
Cenbnl/Eastem  Europe  and  Yugoslavia 

1.  The  same  criteria  and  fod  as  in 
Category  A  apply  here,  except  that 
partner  countries  are  Bulgaria, 
Czechoslovakia,  the  German  Democratic 
Republic.  Himgary,  Poland  Romania 
and  Yugoslavia.  Speaking  ability  in  the 
language  of  the  host  country  for  both 
American  and  European  participants  is 
desirable,  but  not  requireid.  Under 
allowable  costs,  proposals  under 
Category  B  may  include  partial  or  full 
support  for  international  travel  expenses 
of  European  youth  traveling  to  the  US. 
Programs  may  involve  the  US  in 
partnership  with  one  or  more  countries. 

2.  Limited  funds  will  also  be  available 
for  programs  involving  youth  up  to  age 
25  for  these  countries. 


Raquiiements  for  Application  (All 
Categori«s) 

1.  Eligibility:  In  cases  where  an 
application  is  being  submitted  on  behalf 
of  a  US  and  a  US^  or  Central  and 
Eastern  European/Yugoslav  institution, 
the  application  must  be  submitted  by  the 
US  partner. 

2.  Application  procedures:  Given  the 
required  number  of  application  copies, 
applicants  are  urged  to  keep  each 
application  as  compact  as  possible, 
wdiile  induding  all  necessary  materials. 
Applicants  must  submit  one  original  and 
eleven  (11]  complete  copies  of  their 
proposal  to: 

For  Category  A  Proposals:  The 
Samantha  Smith  Memorial  Exchange 
Program.  Office  of  Academic  Programs. 
(E/AEE)  Room  208,  USIA,  301  4di  St. 
SW..  Washington,  DC  20547. 

For  Category  B  &  C  Proposals:  The 
Samantha  Smith  Memorial  Exchange 
Program.  Youth  Exchange  Stall.  E/YX 
Room  357,  United  States  Information 
Agency,  301  4th  Street  SW..  Washington. 
DC  20547. 

In  order  to  be  eligible  for  review,  the 
proposals  must  indude: 

(1)  Summary  document:  A  typed 
double-spaced  abstract  of 
approximately  one  page; 

(2)  Narrative:  Total  text  not  to  exceed 
fifteen  (15)  typed,  double-spaced  pages, 
induding: 

a.  A  brief  (two-page)  description  of 
the  partidpating  institutions; 
information  on  the  applicant's  prior 
experience  with  Soviet.  Central  and 
Eastern  European  or  Yugoslav 
exchanges,  if  any,  including  details  on 
numbers  and  length  of  exchanges  in 
each  direction;  and  a  description  of  the 
histitution's  resources  that  would 
support  the  movement  of  participants 
from  one  location  to  another  [if 
proposed]  during  the  course  of  the 
project;  and  the  identity  of  the  partner 
organization  in  the  USSR  or  Central  and 
Eastern  Europe/Yugoslavia.  Institutions 
seeking  support  from  USIA  for  the  first 
time,  or  those  whose  experience  in  the 
field,  of  exchanges  proposed  for  support 
is  of  less  than  four  years'  duration, 
should  state  this  fact. 

N.B.  Organizations  with  less  than  four 
years'  experience  with  exchanges  are 
limited  by  USIA  grant  guidelines  to 
grants  of  $60,000  or  less. 

b.  A  detailed  description  of  the 
proposed  exchange,  including  but  not 
limited  to:  A  statement  of  specific 
project  goals,  with  reference  to  ways  in 
which  the  proposed  exchange  will 
contribute  to  overall  understanding 
between  the  U.S.  and  the  partner 
country,  name  and  qualifications, 
including  language  skills,  of  project 


director  and  senior  project  personnel; 
general  description  of  potential 
participants  and  their  qualification, 
induding  language  skillr,  a  detailed 
specific  description  of  program 
activities,  induding  when  and  where 
they  will  occur,  the  length  of  stay  in  the 
host  country,  and  the  specific  number  of 
youth  and  adults  who  will  partidpate; 
and  a  brief  description  of  the  proposed 
orientation  program.  Proposals  must 
include  a  timetable  for  project  activities. 
Proposals  for  ongoing  activities  should 
identify  ways  in  which  the  original 
scope  of  the  exchange  will  be 
broadened  or  enriched  as  a  result  of  the 
USIA  grant.  Each  proposal  must  also 
include  a  plan  for  institutional 
evaluation  of  the  exdiange  activity. 

(3)  A  detailed,  three-column  budget 
outlining  specific  expenditures  and 
source(s)  from  which  funds  are 
anticipated.  The  budget  should  indude 
any  in-kkid  and  cash  contributions  to 
the  program  made  by  the  U.S.  and  non- 
U.S.  institutions. 

Required  format  for  budget:  All 
proposed  expenditures  should  be 
individually  listed,  using  the  format 
below.  Each  request  for  travel  should 
specify  the  number  or  round  trips  by 
number  of  particpants  per  year.  Each 
maintenance  request  should  specify 
number  of  partidpants  and  rate.  For  per 
diem,  the  request  shotild  specify  daily 
rate  times  number  of  partidpants  times 
number  of  days.  Breakdowns  for  each 
category  should  be  provided.  Direct 
administrative  costs  absorbed  by  each 
institution  should  be  specified  along 
with  absorbed  salary  and  benefits  imder 
the  U.S.  and  partner  institutions 
columns. 

Yearl: 
International  travel 
Domestic  travel 

Maintenance  and  per  diem  costs 
Salary  and  benefits 
Other  direct  administrative  costs 
Orientation  costs 
Enrichment  program  costs 
Cultural  allowances 
Other  (spedfy) 

Year  2: 
(repeat  above  categories  for  year  2  if 

necessary) 

Ineligible  costs  indude: 
entertainment,  fund-raising  and 
dependents'  costs. 

(4)  Appendices  should  be  kept  to  a 
minimum  but  must  indude: 

(a)  Bio-sketches  of  professional 
accomplishments  of  the  prindpal  project 
staff,  not  to  exceed  two  pages  in  length 
each,  clearly  indicating  the  levd  of 
language  skills;  overseas  experience 
including  experience  in  the  USSR, 
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Central  and  Eastern  Europe,  or 
Yugoslavia,  and  particularly  with  the 
proposed  partner  country  or  countries; 
experience  related  to  youth  or  academic 
exchange,  as  appropriate:  relevant 
pubUcations  and  research  activities;  and 
citizenship.  Bio-sketches  for  the  U.S. 
project  staff  must  be  included;  those  of 
non-U.S.  staff  are  desirable  but  not 
required. 

(b)  Documentation  of  institutional 
support  for  the  proposed  exchange 
program,  including  a  signed  letter  of 
endorsement  fixim  the  U.S.  institution's 
president  vice-president  chancellor  or 
provost  Proposals  should  also  provide 
evidence,  if  possible,  in  the  form  of 
signed  letters  from  or  agreements  with 
heads  of  universities  or  other 
or^ganizations,  that  the  designated  USSR, 
Central  and  Eastern  European  or 
Yugoslav  partner  institutions  are 
prepared  to  partidpate  in  and  support 
the  exchange  described  in  the  proposal. 
General  agreements  signed  or  under 
negotiation  with  the  intended  partner 
institution  would  also  be  evidence  of 
partner-country  interest  and  should  be 
cited. 

(c)  A  copy  of  the  organization's 
charter  or  letters  of  incorporation. 

(d)  IRS  letter  showing  the 
organization's  tax  exempt  status. 

(e)  List  of  current  board  of  directors. 
3.  Review  process:  USIA  will 

acknowledge  receipt  of  all  proposals 


and  will  send  cover  sheets  and  other 
forms  for  completion  and  return  to  the 
Agency  to  applicants  whose  proposals 
have  arrived  complete  and  within 
deadline.  Technically  eligible  proposals 
will  be  forwarded  to  committees  of 
USIA  officers  for  advisory  review  in 
conformity  with  the  guidelines  and 
criteria  set  forth  herein  prior  to  fimding 
decisions  by  delegated  offidals.  All 
proposals  will  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel. 
Category  C  proposals  will  also  be 
submitted  to  the  Board  of  Foreign 
Scholarships. 

Complete  applications  in  both 
categories  consistent  with  the  above 
guidelines  will  be  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  proposed  activities  and 
approaches. 

b.  Feasibility  of  the  program  plan. 

c.  Applicants'  experience  relevant  to 
program  goals. 

d.  Language  capablity  of  program 
participants  as  defined  above. 

e.  Multiplier  effect/impact — the  likely 
impact  of  the  exchange  experience  on 
the  individual  partidpants,  their 
schools,  and  communities. 

f.  Contribution  to  expanding  the  range 
of  U.S.-USSR/Central  and  Eastern 
European  and  Yugoslav  exchanges.  If 
the  proposal  is  for  support  for  an 
established  activity,  it  should  provide 


evidence  of  how  USIA  support  would 
enhance  the  exchange  relationship. 

g.  Cost  effectiveness — Greatest  retiun 
on  each  grant  dollar. 

h.  Geographic  and  program  balance — 
The  authorizing  legislation  requires 
proportional  distribution  of  grant  funds 
between  the  USSR  and  Central  and 
Eastern  Europe/Yugoslavia;  also 
between  categories  A/B  and  category  C 

4.  Deadline:  Complete  proposal 
padcages  must  be  received  by  USIA  on 
or  before  March  3. 1868. 5KX)  p-m.  EST. 
Applicants  are  responsible  for  the 
submission  of  complete  applications.  All 
required  items  must  be  received  in  one 
package  by  the  deadline. 

5.  Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  May  15, 1989. 
Funded  proposals  will  be  subjed  to 
periodic  reporting  end  evaluation 
requirements. 

Inquiries 

Category  A:  Samantha  Smith  Program 
Manager,  Office  of  European  Academic 
Exchanges,  (202)  485-7420. 

Category  B  A  C:  Roger  Russell.  Youth 
Exchange  Staff  [202]  485-7299 

Dated-  December  ig,  198& 
MaikBBlz. 

Associate  Director. 

[PR  Doc  29729  Filed  12-27-88;  846  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.a  5S2b<e)(3). 


BLACKSTONE  RIVER  VALLEY  NATIONAL 
HCRITAOE  CORRIDOR  COMMISSION 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Title  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
heritage  Corridor  Commission  will  be 
held  on  Thtirsday,  January  5. 1989. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-647.  The  purpose 
of  the  Commission  is  to  assist  federal, 
state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  p.m. 
at  the  Lincoln  Public  Library,  Old  River 
Road,  Lincoln,  Rhode  Island,  for  the 
following  reasons: 

1.  Cultural  Heritage  and  Land 
Management  Plan  status  report. 

2.  Public  Information  and  Education 
programs  status  report. 

3.  Tourism  and  Economic 
Development  programs  status  report. 

4.  Status  report  on  the  Woonsocket 
Rubber  Company  Building  Visitor 
Center.  Woonsocket,  Rhode  Island. 

5.  Status  report  on  the  Slater  Mill 
Vistor  Center.  Pawtucket.  Rhode  Island. 

6.  Status  report  on  the  "Shifting 
Gears"  Research  Project. 

7.  Status  report  on  the  Dudley  Shuttle 
Company  inventory. 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session, 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  nie  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Lawrence  D.  GaU.  Interim  Executive 
Director,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
P.O.  Box  34.  Uxbridge.  MA  01569, 
Telephone  (508)  278-9400. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Lawrence 


Gall,  Interim  Executive  Director  of  the 
Commission  at  the  address  below. 
Lawrence  D.  Gall, 

Interim  Executive  Director.  Blackstone  River 

Valley  National  Heritage  Corridor 

Commission. 

(FR  Doc.  8&-29843  Filed  12-23-88: 11:47  am] 

BHJJNO  CODE  4310-70-H 

FARM  CREDIT  ADMmiSTRATION 

Farm  Credit  Administration  Board. 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  meeting  was  held  at 
the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia,  on 
December  21, 1988,  from  9:00  a.m.  until 
such  time  as  the  Board  concluded  its 
business. 

FOR  FURTHER  INFORMATION  CONTACT! 

David  A.  Hill.  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean.  Virginia  22102- 
5090,  (703)  883-4003.  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 

meeting  of  the  Board  was  closed  to  the 
public.  The  matter  considered  at  the 
meeting  was:'  Closed  Session 
1.  Jackson  FLB/FLBA,  in  Receivership. 

Dated:  December  22. 1S88. 
DavidA.HiU. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  68-29858  Filed  12-23-88;  9:46  am] 
BHJJNO  CODE  STOS-OI-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  IIKX)  a.m..  Tuesday. 
January  3, 1989. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 


'  Session  dosed  to  the  public— exempt  pursuant 
to  5  U.S.C.  S52b(c)(4|.  (8)  and  {9). 
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status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  ftt>m  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  December  23, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-29907  Filed  12-23-88: 11:39  am 
MUJNG  CODE  SZlO-Ot-N 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  lOKX)  a.m..  Wednesday. 
January  4. 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  December  23. 19e& 
lamas  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-29908  Filed  12-23-88;  11:39  am 

wujNQ  coDc  saio-oi-ai 


COMMISSION  ON  CIVIL  RIGHTS 

December  21. 1988. 

PlACi:  Stouffer  Harbor  Place  Hotel,  202 

East  Pratt  Street  Baltimore,  Maryland 

21202. 

DATI  AND  time:  Monday,  January  9, 
1988,  3:00  p.m. — 6:00  p.m.  Tuesday. 
January  10, 1989,  9:00  a.m.— 6:00  p.m. 

STATUS  OF  MEETING:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Commission  Reorganization 

n.  Discussion — Commission 
Reauthorization 

in.  Discussion  and  Action — Program 
Planning  for  FY  'SS-'gO 

A.  Current  Projects 

B.  Proposed  Projects 

IV.  Staff  Briefings 

A.  Press  Coverage — CPA 

B.  Ethics  ft  FOIA  Issues — Solicitor 

C.  Defame  ft  Degrade— OGC 

D.  FACA.  SAC  Recharters. 
Consultants,  and  Other  Administrative 
Procedures — OSD 

PERSONS  TO  CONTACT  FOR  FURTHER 

INFORMATION!  John  Eastman.  Press  and 

Communications  Division.  (202)  376- 

8312. 

William  H.  GiUers. 

Solicitor. 

[FR  Doc.  88-29956  Filed  12-2»-«8;  3:43  am] 

atujin  CODE  nss-oi-M 

COMMISSION  ON  dVU.  RIGHTS 

December  21, 1988. 

place:  Stouffer  Harbor  Place  Hotel.  202 

East  Pratt  Street,  Baltimore,  Maryland 

21202. 

DATE  AND  TIME:  Monday.  January  9. 1988 
9:00  a.m. — 1:00  p.m. 

STATUS  OF  MEETING:  Portion  open  to  the 
public  and  portion  closed. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  December 
Meeting 

in.  Announcements 
rv.  Discussion  and  Resolution: 
Patterson  v.  McLean  Credit  Union 

V.  SAC  Reports 

VI.  Staff  Director's  Report 

Vn.  Discussion  and  Action  Regarding 
Revised  Draft,  Medical  Discrimination 
Against  Children  with  Disabilities 

Vni.  Executive  Session  closed  to  the 
public  to  discuss  internal  personnel 
matters 

IX.  Future  Agenda  Items 

PERSON  TO  CONTACT  FOR  FURTHER 
INFORMATION:  John  Eastman.  Press  and 
Communications  Division,  (202)  376- 
8312. 

WUIiam  H.  GiUers, 

Solicitor. 

[FR  Doc.  88-29957  Filed  12-23-88:  3:43  pm| 

MLLNM  COOC  iW5  t1  M 


COMMOOITV  FUTURES 
TRADING  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 

January  5, 1989. 

place:  2033  K  St.,  NW.,  Washington, 

DC,  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Regulation 

of  Hybrid  and  Related  Instruments/ 

proposed  rules. 

Application  for  designation  as  a 
contract  market  Thirty  Day  Federal 
Funds  Index  futures/New  Yoric  Cotton 
Exchange. 

CONTACT  PERSON  FOR  MORE 
iNFORltATlON:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  88-30012  Filed  12-23-88;  3:43  pm] 
MLUNQ  CODE  tSSI-OI-M 

COMMODITY  FUTURES 
TRADING  COMMISSION 

TIME  AND  DATE:  11:30  a.m..  Friday. 
January  27, 1989. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-30013  Filed  12-23-88:  3:43  pm) 

BMJJNQ  CODE  SSSI-OI-M 

COMMODITY  FUTURES 
TRADING  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday. 
January  31, 1989. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  5th  Floor  Hearing  Room. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Applications  for  designations  as 

contract  markets  for 

Japanese  Yen  Euro-Rate  Differential 
Futures/Chicago  Mercantile  Exchange. 

Deutsche  Mark  Euro-Rate  Differential 
Futures/Chicago  Mercantile  Exchange. 

Poimd  Sterling  Euro-Rate  Differential 
Futures/Chicago  Mercantile  Exchange. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  88-30014  Filed  12-23-88;  3:43  pm) 

BtUJNO  COOE  6351-«1-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  December  26. 1988, 
January  2,  9,  and  16, 1989. 

place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 


STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERSO: 

Week  of  December  20 

THERE  ARE  NO  COMMISSION  MEETINGS 
SCHEDULED  FOR  THE  WEEK  OF 
DECEMBER  2& 
Week  of  January  2 — ^Tentative 

Thursday,  January  5 

2.'00  p.m.— Briefing  on  Regulatory 

Responsibilities  and  Schedules  for  the 

HLW  Repository  Program  (Public 

Meeting) 
3:30  p.m. — ^Affirmation/Discussion  and  Vote 

(Public  Meeting)  (if  needed) 

Friday,  January  6 

lOKX)  a.m. — Briefing  on  Staff  Actions  to 

Reduce  Testing  at  Power  (Public 

Meeting) 

Week  of  January  9— Tentativa 

Thursday,  January  12 

3:30  p.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

Week  of  January  16— Tentativa 

Thursday,  January  19 

10:00  a.m.— -Briefing  on  Medical  Use  of  By- 
product Materials  (Public  Meeting) 

11:30  a.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting]  (if  needed) 

ADDITIONAL  INFORMATION:  By  a  vote  of 
5-0  on  December  21, 1988,  the 
Commission  determined  pursuant  to  5 
U.S.C  552b(e)  and  S  9.107(a)  of  the 
Commission's  ndes  that  Commission 
business  required  that  "Affirmation  of 
Final  Policy  Statement  On  the 
Professional  Conduct  of  Nuclear  Power 
Plant  Operators;  Petition  for  Leave  to 
Intervene  in  the  Comanche  Peak 
Operating  License  and  Construction 
Permit  Amendment  Proceedings; 
Petitions  for  Review  of  Three  Shoreham 
Appeal  Board  Decisions  (ALAB-900, 
ALAB-901,  ALAB-902);  Order  on 
Seabrook  Station  (Financial 
Qualification  Issues — ^Decommissioning 
Fimding  and  Rule  Waiver);  and  Vote  on 
Authorization  to  Restart  Pilgrim  Nuclear 
Power  Plant,"  scheduled  for  December 
21, 1988.  be  held  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETMHOS 
call:  (Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

NIFORMATION:  William  Hill  (301)  492- 

1661. 

December  23, 1988. 

Jack  Guttmann, 

Office  of  the  Secretary. 

(FR  Doc  88-29991  Filed  12-23-88:  3:43  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  ttie  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Service 

9CFRPart94 

[Docket  No.  sr-ora] 

Garbage 

Correction 

In  rule  document  68-28579  beginning 
on  page  49974  in  the  issue  of  Tuesday, 


December  13, 1988,  make  the  following 
correction: 

§94.5    [Conecledl 

On  page  49978,  in  the  first  column,  in 
§  94.5(c)(2Hii).  in  the  first  line,  remove 
"being  deareid  or. 

BIUINO  CODE  1S0S«1« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Na  87-AWA-521 

Establishment  of  an  Airport  Radar 
Service  Area;  Colorado  Springs,  CO 

Correction 

In  rule  document  88-28838  beginning 
on  page  50494  in  the  issue  of  Thursday, 
December  15, 1988,  make  the  following 
correction: 


On  page  50494,  in  the  second  column, 
in  the  DICUSSION  OP  COMMENTS,  after 
the  first  paragraph,  add  the  following 
paragraph: 

The  Air  Transport  Association 
expressed  support  for  the  ARSA  concept 
and  the  design  of  the  Colorado  Springs 
ARSA. 

BUXINQ  CODE  19054)1-0 


Wednesday 
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Part  II 

Department  of 
Education 

34  CFR  Parts  674,  675,  and  676 

Perkins  Loan  Program,  College  Work- 
Study  Program,  and  Supplemental 
Educational  Opportunity  Grant  Program; 
Final  Rule 


♦    V 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  674, 675,  and  676 

Perkins  Loan  Program,  College  Work- 
Study  Program,  and  Supplemental 
Educational  Opportunity  Grant 
Program 

agency:  Department  of  Education. 
ACnON:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  for  the  Perkins  Loan,  College 
Work-Study  (CWS)  and  Supplemental 
Educational  Opportunity  Grant  (SEOG) 
programs.  These  amendments  interpret 
provisions  of  the  Higher  Education 
Amendments  of  1986  and  modify 
provisions  contained  in  the  December  1, 
1987  regulations.  The  interpretations 
will  result  in  a  reduction  of 
administrative  burden  on  institutions 
and  individuals. 

EFFECTIVE  DATE:  These  regulations 
become  effective  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  Uiese  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Coppage  or  Michael  Oliver, 
Policy  Section,  Campus  and  State  Grant 
Branch,  Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  400  Maryland 
Avenue  SW.,  (Room  4018,  ROB-3), 
Washington.  DC  20202-5446.  Telephone 
(202)  732-4490. 

SUPPLEMENTARY  INFORMATION:  The 
Perkins  Loan,  CWS  and  SEOG  programs 
(known  collectively  as  the  campus- 
based  programs)  are  "need-based" 
student  financial  aid  programs 
administered  by  institutions  of  higher 
education.  In  order  to  award  financial 
aid  under  each  program,  an  institution 
must  determine  whether  a  student  has 
fmancial  need.  The  institution 
determines  a  student's  Hnancial  need  by 
subtracting  from  the  student's 
educational  cost  his  or  her  resources 
and  his  or  her  expected  family 
contribution  (EFC),  i.e.,  the  amount  the 
student,  his  or  her  spouse  and,  in  the 
case  of  a  dependent  student,  his  or  her 
parents,  may  reasonably  be  expected  to 
contribute  toward  his  or  her  educational 
costs.  The  EFC  is  based  on  the  following 
elements — 

(1)  The  available  income  of  (A)  the 
student  and  his  or  her  spouse,  or  (B)  the 
student  (and  spouse)  and  the  student's 
parents,  in  the  case  of  a  dependent 
student,  estimated  as  an  amount  equal 
to  base  year  income: 


(2)  The  number  of  dependents  in  the 
family  of  the  student; 

(3)  The  number  of  dependents  in  the 
student's  family  who  are  enrolled  in  a 
progrtim  of  postsecondary  education  on 
at  least  a  half-time  basis  and  for  whom 
the  family  may  reasonably  be  expected 
to  contribute  toward  postsecondary 
education  costs; 

(4)  The  net  assets  of  (A)  the  student 
and  his  or  her  spouse,  and  (B)  the 
student  (and  spouse)  and  the  student's 
parents,  in  the  case  of  a  dependent 
student; 

(5)  The  marital  status  of  the  student; 

(6)  Any  unusual  medical  and  dental 
expenses  of  (A)  the  student  and  the 
student's  parents,  in  the  case  of  a 
dependent  student,  or  (B)  the  student 
and  his  or  her  dependents,  in  the  case  of 
an  independent  student; 

(7)  The  number  of  dependents  of  an 
independent  student,  or  of  the  parents  of 
a  dependent  student,  other  than  the 
student,  enrolled  in  private  elementary 
or  secondary  institutions  and  the 
unreimbursed  tuition  paid  (A)  in  the 
case  of  a  dependent  student,  by  the 
student's  parents  for  such  dependent 
children  who  are  so  enrolled,  or  (B)  in 
the  case  of  an  independent  student  with 
dependents,  by  the  student  or  his  or  her 
spouse  for  such  dependent  children  who 
are  so  enrolled;  and 

(8)  The  additional  employment 
expenses  incurred  (A)  in  the  case  of  a 
dependent  student,  when  both  parents 
of  the  student  are  employed  or  when  the 
family  is  headed  by  a  single  parent  who 
is  employed,  or  (B)  in  the  case  of  an 
independent  student,  when  both  the 
student  and  his  or  her  spouse  are 
employed  or  when  the  employed  student 
qualifies  as  a  surviving  spouse  or  as  a 
head  of  a  household  under  section  2  of 
the  Internal  Revenue  Code  of  1986. 

On  December  1, 1987,  the  Secretary 
published  fmal  regulations  for  the 
campus-based  programs  in  the  Federal 
Register  (52  FR  45738).  These  regulations 
require  institutions  to  include  as  a 
resource  (funds  available  to  help  pay  for 
a  student's  costs]  net  earnings  from 
employment  during  the  award  period 
(other  than  CWS  employment)  that  are 
not  included  in  calculating  the  EFC.  This 
procedure  represented  a  continuation  of 
previous  policy. 

The  1988  amendments  to  Part  F  of 
Tide  rv  of  die  HEA  mandated  die  use  of 
new  formulas  (Congressional 
Methodology  (CM))  for  determining  a 
student's  EFC  for  the  campus-based 
programs.  Unlike  the  old  formulas, 
under  which  a  dependent  student's  non- 
need-based  earnings  during  the  award 
period  were  treated  as  a  resource,  the 
new  formidas  require  that  an  amount 
equal  to  base  year  income  be  used  in 


calculating  an  EFC  for  both  dependent 
and  independent  students. 

Beginning  with  the  1988-89  award 
year  an  amount  equal  to  all  taxable  and 
untaxable  income  received  during  the 
calendar  year  preceding  the  academic 
year  is  considered  as  base  year  income 
in  calculating  the  EFC.  Thus,  for 
example,  in  calculating  an  EFC  for  the 
1988-68  award  year,  an  amount  equal  to 
base  year  1987  income  is  used.  ^ 

The  December  1, 1987  regulations 
require  that  earnings  for  student 
employment,  known  to  the  institution, 
be  monitored  and  adjustments  be  made 
to  financial  aid  award  packages  to 
prevent  overawards.  Questions  on  the 
continued  applicability  of  the  student 
employment  monitoring  provision  were 
raised  by  the  financial  aid  community 
since  non-need-based  earnings  will  now 
be  considered  base-year  income  for  the 
subsequent  award  period.  If  the 
monitoring  and  adjustment  provisions 
remain  intact,  these  same  earnings  will 
also  be  treated  as  a  resource  in  the  year 
earned  and,  thus,  will  be  "double- 
counted." 

As  a  result  of  this  community  concern 
regarding  the  treatment  of  non-need- 
based  earnings,  already  counted  as  base 
year  income,  as  a  "resource."  the 
Secretary  has  issued  an  interpretative 
ruling  which  proxndes  that  non-need- 
based  earning  will  be  treated  only  as 
base-year  income  and  not  as  a  resource. 
As  in  the  past,  institutions  will  continue 
to  be  responsible  for  monitoring 
earnings  from  all  need-based 
employment  programs  to  ensure  that  the 
student  does  not  receive  need-based 
employment  earnings  in  excess  of  his  or 
her  need.  Need-based  employment 
means  employment  awarded  by  the 
institution  itself  or  by  another  entity  to  a 
student  who  demonstrates  a  financial 
need  for  those  funds  for  the  purpose  of 
defraying  educational  costs  of 
attendance  for  the  award  period. 
Examples  of  need-based  employment 
would  include  employment  awarded 
under  the  Veterans  Administration 
work-study  program,  and  employment 
provided  by  a  States,  if  awarded  on  the 
basis  of  financial  need  for  the  purposes 
of  defraying  educational  expenses. 

Under  the  revised  regulations, 
monitoring  of  non-need-based 
employment  is  never  required  if  the 
student  is  not  employed  under  the  CWS 
program.  Monitoring  of  non-need-based 
employment  is  required  only  if  all  of  the 
following  conditions  are  met — (1)  the 
student  is  employed  under  the  CWS 
program,  (2)  the  student's  financial  need 
has  been  met.  and  (3)  the  institution 
wishes  to  continue  to  employ  the 
student  under  the  CWS  program.  Under 
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these  revised  regulations,  monitoring  of 
employment  is  only  required  in  order  to 
determine  when  CWS  funds  may  no 
longer  be  used  to  pay  wages.  Section 
443(b)(4)  of  die  HEA  provides  diat  for  a 
student  employed  under  the  CWS 
program,  at  the  Ume  income  derived 
from  any  employment  (need-based  or 
non-need-based)  exceeds  the  amount  of 
such  student's  need  by  more  that  $200. 
continued  employment  shall  not  be 
subsidized  with  CWS  funds.  The 
Department  has  interpreted  this 
statutory  provision  to  mean  that 
institutions  must  terminate  CWS 
compensation  for  employment  when  the 
income  from  any  employment  earned 
subsequent  to  time  that  the  student's 
need  is  met  exceeds  the  student's  need 
by  more  dian  $200.  An  institution  should 
not  consider  CWS  earnings,  in  excess  of 
need,  which  are  less  than  or  equal  to 
$200.  as  a  resource  the  following  year  or 
as  income  for  purpose  of  computing  the 
EFC.  Earnings  from  non-need-based 
employment  will  be  counted  as  income 
for  the  following  year. 

The  institution  may  not  consider  non- 
need-based  earnings  as  a  "resource."  If, 
in  a  specific  case,  the  institution 
believes  that  the  amount  of  base  year 
earnings  does  not  accurately  reflect  the 
amoimt  a  student  can  be  expected  to 
earn  in  the  subsequent  award  year,  the 
institution  has  the  authority  imder 
Section  47gA  of  the  HEA  to  make 
adjustments  to  the  EFC  or  to  use  the 
projected  income  in  the  calculation. 

Therefore,  the  Secretary  is  amending 
34  CFR  674.14.  675.14  and  676.14. 
regulations  applicable  to  the  Pericins 
Loan,  CWS  and  SEOG  programs 
respectively,  to  exclude  fiwm  the 
definition  of  "resources"  award  period 
non-need-based  earnings.  Non-need- 
based  earnings  are  used,  however,  to 
count  toward  the  detemdnadon  of  when 
the  $200  threshold  requiring  a 
discontinuation  of  CWS  funding  is 
needed  in  cases  in  which  the  following 
conditions  are  met: 

(a)  The  student  is  employed  under  the 
CWS  program; 

(b)  The  student's  financial  need  has 
been  met;  and 

(c)  The  institution  wishes  to  continue 
to  employ  the  student  under  the  CWS 
program. 

The  following  employment  case 
studies  illustrate  the  application  of  the 
monitoring  requirement 

Empbyment  case  study  #1 

Julie  has  a  financial  need  of  tAfiOO. 
She  was  awarded  a  Pell  Grant  of  $1,000, 
and  SEOG  of  $1,000  and  a  Perkins  Loan 
of  $l,00a  She  also  has  employment  off- 
campus  diat  she  obtained  herself.  The 
institution  has  deterrmined  this 


employment  to  be  non-need-based 
employment.  No  monitoring  of  her 
earnings  is  required  nor  is  an 
adjustment  to  her  student  financial  aid 
package  required  as  a  result  of  her  non- 
need-based  employment. 

Employment  case  study  #2 

Howard  has  a  financial  need  of 
$2,000.  He  was  awarded  a  CWS  job  of 
$2,000.  He  also  works  off-campus  in  a 
position  which  he  obtained  himself.  The 
institution  has  determined  this 
employment  to  be  non-need-based 
employment.  He  has  earned  $2,000  in  the 
College  Work-Study  program,  had  job- 
related  costs  of  $100  for  taxes  and 
uniforms,  and  the  school  plans  to 
terminate  his  employment  when  he 
reaches  $2,100  in  CWS  earnings.  The 
institution  must  monitor  only  his  CWS 
employment  since  it  plans  to  terminate 
his  CWS  employment  when  his  need  is 
met 

Employinent  case  study  #3a 

Marcia  has  a  financial  need  of  $5,000. 
She  has  been  awarded  a  Peridns  Loan  of 
$2,000  and  CWS  employment  of  $3,00a 
She  also  works  on  campus  in  the  biology 
lab.  The  institution  considers  her 
biology  lab  employment  to  be  non-need- 
based  employment  and  the  school  plans 
to  terminate  her  CWS  employment  vihen 
her  CWS  earnings  reach  $3,000.  The 
institution  must  monitor  onlylier  CWS 
employment  until  she  has  earned  the 
$3,000.  No  further  monitoring  is  required 
if  her  emplojrment  under  the  CWS 
program  is  then  terminated. 

Employment  case  study  #3b 

Please  refer  to  case  study  3a.  It  is 
nearing  the  end  of  the  award  year  and 
Marcia's  Perkins  Loan  has  been  fully 
disbursed.  She  has  earned  $2,900  in 
CWS  eamiixgs  and  has  job-related  costs 
of  $100.  The  institution  wanU  to 
continue  her  CWS  employment  for  four 
more  weeks  and  expects  her  additional 
CWS  earnings  to  be  about  $400.  The 
steps  the  institution  must  follow  are  as 
follows: 

(1)  The  institution  must  monitor  only 
her  CWS  employment  earnings  until  she 
earns  a  total  of  $3,100  in  CWS  funds  (her 
CWS  award  amount  for  $3,000  plus  $100 
in  job-related  costs). 

(2)  When  her  CWS  earnings  reach 
$3,100  the  institution  most  begin 
monitoting  BOTH  her  subsequent  CWS 
and  biology  lab  earnings. 

(3)  When  die  combination  of  CWS 
earnings  and  biolagy  lab  earnings, 
earned  subsequent  to  the  time  her  need 
was  met  exceed  $200.  no  further  CWS 
funds  may  he  used  to  pay  for  her 
employment  In  this  case,  the  additional 
CWS  funds  permitted  to  be  paid  after 


her  need  has  been  met  may  be  less  than 
$200  (e.g.,  If  she  earns  $75  from  the 
biology  lab  employment  only  $125  may 
be  paid  from  CWS  funds  for  her  CWS 
employment).  The  institution  is  free, 
however,  to  continue  to  employ  her  in 
the  same  position  on  its  own  payroll  no 
CWS  funds  may  be  used  to  pay  wages 
for  such  employment  or  to  defray 
administrative  costs  associated  with 
that  employment. 

Were  she  emplojred  oidy  under  the 
CWS  program,  a  total  of  $3,300  In  CWS 
funds  could  be  expended  ($3,100  to  meet 
her  need  plus  the  additional  earnings  of 
$200). 

In  aU  of  these  examples,  non-need- 
based  earnings  will  be  treated  as  base 
year  income  for  the  following  award 
year  if  the  student  applies  for  financial 
aid. 

Waiver  of  Notioe  of  Proposed 

Rulemaking 

The  Higher  Education  Amendments  of 
1986  changed  the  formulas  contained  in 
the  HEA,  for  determining  students*  EFCs 
toward  their  higher  education  costs  for 
Tide  rv  programs,  including  the  campus- 
based  programs.  One  change  is  the 
requirement  that  an  amount  equal  to 
base  year  income,  rather  than  projected 
year  earnings,  be  used  in  determining 
the  EFC  The  financial  aid  community 
has  raised  a  concern  that  unless  the 
Department  interprets  Part  F  of  Tide  IV 
of  the  HEA  to  require  that  earnings  frtHn 
non-need-based  employment  be 
considered  only  as  part  of  base  year 
income  and  not  as  a  resource,  these 
earnings  will  be  "double-counted"  by 
being  treated  as  a  resource  in  the  year 
earned  and  considered  as  base  year 
income  for  the  subsequent  award  year. 

The  Department  liad  not  identified 
this  concern  as  of  tlie  time  it  published 
campus-based  regulations  on  December 
1. 1987  that  continued  the  Department's 
former  practice  of  treating  non-need- 
based  earnings  as  a  resource.  (34  CFR 
674.14. 676.14. 676.14.)  However,  die 
Department  now  recognizes  that  it  is 
necessary  to  make  an  interpretative 
ruling  in  order  to  avoid  the  anomalous 
consequences  identified  above,  which 
the  Department  beheves  that  Congress 
did  not  intend.  The  Department  has 
determined  that  non-need-based 
earnings  should  l>e  treated  as  part  of 
base  year  income  and  not  as  a  resource. 

Section  443(b)(4)  of  the  HEA  requires 
that  institutions  stop  funding  CWS 
employment  with  cWs  funds  once  the 
CWS  recipient  has  earned  more  than 
$200  above  his  or  her  need  from  any 
employment  whether  or  not  that 
employment  is  need-besed.  The 
statutory  language  is  silent  as  to  tlie 
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time  period  to  be  considered  in  making 
the  assessment  of  whether  a  student's 
earnings  have  exceeded  his  or  her  need. 
The  Department  is  issuing  an  additional 
interpretative  rule  to  provide  this  time 
element,  which  is  necessary  to 
implement  the  statute.  The  Department 
will  consider  all  earnings  earned 
subsequent  to  the  time  that  a  student's 
need  is  met.  including  both  need-based 
and  non-need-based  earnings,  to  coimt 
toward  the  determination  of  when  the 
$200  threshold  requiring  a 
discontinuation  of  CWS  funding  is 
reached.  Non-need-based  earnings 
earned  prior  to  the  time  a  student's  need 
is  met  will  not  be  counted  toward 
meeting  the  student's  need  but  will 
instead  be  used  only  as  part  of  base 
year  income  in  the  subsequent  award 
year. 

As  a  direct  consequence  of  these 
interpretative  rulings,  the  Department's 
monitoring  requirements  for  non-need- 
based  earnings  are  being  eliminated  and 
no  adjustments  to  fmancial  aid 
packages  will  be  required  to  be  made  as 
a  result  of  such  earnings  during  the 
award  year  except  with  respect  to  the 
CWS  exception,  noted  above.  Therefore, 
monitoring  of  non-need-based 
employment  is  not  necessary  except 
when  an  institution  continues  to  fund  a 
student's  CWS  employment  with  CWS 
funds  after  that  student's  need  has  been 
met  In  that  circumstance,  monitoring 
will  begin  when  the  need  has  been  met 
and  wiU  end  when  the  use  of  CWS  funds 
is  discontinued. 

In  accordance  with  Section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  as  noted,  these 
amendments  are  interpretative  rules  and 
therefore  exempt  from  rulemaking  under 
5  U.S.C.  553(b)(A).  The  changes  in  the 
treatment  of  non-need-based  earnings 
made  by  these  regulations  are  necessary 
to  effectuate  statutory  changes  made  as 
part  of  the  Higher  Education 
Amendments  of  1066. 

In  the  interest  of  providing  immediate 
guidance  to  affected  parties,  the 
Secretary  has  decided,  pursuant  to  5 
U.S.C.  553(b)(A),  to  forego  notice  and 
comment  procedures  for  these 
interpretative  rules. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 


Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  imder  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Regulatory  Flexibility  Act 

The  Secretary  certiGes  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  are  small  institutions  of 
higher  education.  The  regulations  reduce 
burden  and  provide  guidance  to  affected 
parties.  The  regulations  will  not  have  a 
stgniflcant  economic  impact  on  any  of 
the  entities  affected. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that 
regidations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  674. 675. 
and  676 

Education  loan  programs— education. 
Student  aid.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  3, 1988. 
Lauro  F.  Cavazos, 

Sttcretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program,  84.007;  College 
Work-Study  Program.  84.033;  Perkins  L,oan 
Program.  84.038) 

The  Secretary  amends  Parts  674, 675, 
and  678  of  Tide  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  674— PERKINS  LOAN  PROGRAM 

1.  The  authority  citation  for  Part  674 
continues  to  read  as  follows: 

Auifaority:  20  U.&C  1067aa-10B7hh  and  20 
U.S.C.  421-429  unless  otherwise  noted. 

2.  Section  674.2(b)  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  Need-based  employment  to 
read  as  follows.  (The  asterisk  indicates 
provisions  common  to  Parts  674, 675, 
and  676.) 

S674.2   Oaflnttiona. 

(b)  *  •  • 

'Need-based  employment' 
Employment  provided  by  an  institution 
itself  or  by  another  entity  to  a  student 
who  has  demonstrated  to  the  institution 
or  the  entity  (through  standards  or 
methods  it  establishes)  a  financial  need 
for  the  earnings  from  that  employment 
for  the  purpose  of  defraying  educational 


costs  of  attendance  for  the  award  year 
for  which  the  employment  is  provided. 

•        •        •        •        * 

3.  Section  674.14  is  revised  to  read  as 
follows.  (The  asterisk  indicates 
provisions  common  to  Parts  674, 675. 
and  676.) 

§674.14    Overaward. 

*(a)  Overaward prohibited.  (1)  An 
institution  may  only  award  or  disburse  a 
Direct  loan  or  a  Pericins  loan  taa 
student  if  that  loan,  combined  with  the 
other  resources  the  student  receives, 
does  note  exceed  the  student's  financial 
need. 

(2)  When  awarding  and  disbursing  a 
Direct  loan  or  a  Perkins  loan  to  a 
student,  the  institution  shall  take  into 
account  those  resources  it — 

(i)  Can  reasonable  anticipate  at  the 
time  it  awards  loan  funds  to  the  student: 
(ii)  Makes  available  to  its  students;  or 
(iii)  Otherwise  knows  about. 

(3)  If  a  student  receives  resources  at 
any  time  during  the  award  period  that 
were  not  considered  in  calculating  the 
loan  amount,  and  the  total  resources 
including  the  loan  exceed  the  student's 
need,  the  overaward  is  the  amount  that 
exceeds  need. 

*(b)  Resources.  (1)  Except  as  provided 
in  paragraph  (b)(2)  of  this  section,  Ihe 
Secretary  considers  that  "resources" 
include  but  are  not  limited  to  any — 

(i)  Funds  a  student  is  entitled  to 
receive  firom  a  Pell  Grant,  regardless  of 
whether  the  student  applies  for  the  Pell 
Grant; 

(ii)  Guaranteed  Student  Loans; 

(iii)  Waiver  of  tuition  and  fees; 

(tv)  Grants,  including  SEOGs  and 
ROTC  subsistence  allowances; 

(v)  Scholarships,  including  athletic 
scholarships  and  ROTC  scholarships: 

(vi)  Fellowships  or  assistantships; 

(vii)  Insiu-ance  programs  for  the 
student's  education; 

(viii)  Veterans  benefits; 

(ix)  Net  earnings  from  need-based 
employment;  and 

(x)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  long-term  loans, 
including  Perkins  and  Direct  Loans  and 
need-based  ICLs,  made  by  the 
institution. 

(2)  The  Secretary  does  not  consider  as 
a  resource — 

(i)  Any  portion  of  the  resources 
described  in  paragraph  (b)(1)  of  this 
section  that  are  included  in  the  student's 
expected  family  contribution  (EFC);  and 

(ii)  Earnings  from  non-need-based 
employment. 

(3)  'The  institution  may  treat  a 
Supplemental  Loan  for  Students  (SLS), 
State-sponsored  or  private  loan,  PLUS 
loan,  or  non-need-based  ICL  as  a 


substitute  for  a  stiident's  EFC.  However, 
if  the  sum  of  the  loan  amounts  received 
exceeds  the  student's  EFC,  the  excess  is 
a  resource. 

*(c)  Treatment  of  resources  in  excess 
of  need.  An  institution  shall  take  the 
following  steps  if  it  learns  tiiat  a  student 
has  received  additional  resources  not 
included  in  the  calculation  of  Direct  or 
Perkins  Loan  eligibiUty  that  would  result 
in  the  student's  total  resources 
exceeding  his  or  her  financial  need  by 
more  than  $200: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  that  was  unanticipated 
when  it  awarded  financial  aid  to  the 
student.  If  the  student  demonstrates 
increased  financial  need  and  the  total 
resources  do  not  exceed  this  increased 
need  by  more  than  $200,  no  fiuiher 
action  is  necessary. 

(2)  If  no  increased  need  is 
demonstrated,  or  tiie  student's  total 
resources  still  exceed  his  or  her  need  by 
more  than  $200.  as  recalculated 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  institution  shall  ccmcel  any 
undisbursed  loan  or  grant  (other  than  a 
Pell  Grant). 

(3)  If  the  student's  total  resources  still 
exceed  his  or  her  need  by  more  than 
$200  after  the  institution  takes  the  steps 
required  in  paragraphs  (c)  (1)  and  (2)  of 
this  section,  the  institution  shall 
consider  the  amount  by  which  the 
resources  exceed  the  student's  financial 
need  by  more  than  $200  as  an 
overpayment. 

(d)  Liability  for  and  recovery  of 
overpayments.  (1)  A  student  is  liable  for 
any  overpayment  of  loan  advances 
made  to  him  or  her. 

(2)  The  institution  is  also  liable  for  an 
overpayment  if  the  overpayment 
occurred  because  the  institution  failed 
to  follow  the  procedures  set  forth  in  this 
part.  The  institution  shall  restore  an 
amount  equal  to  the  overpayment  and 
any  administrative  cost  allowance 
claimed  on  that  amount  to  its  loan  fund 
even  if  it  cannot  collect  the 
overpayment  from  the  student. 

(3)  If  an  institution  makes  an 
overpayment  for  which  it  is  not  liable,  it 
shall  help  the  Secretary  recover  the 
overpayment  by  making  a  reasonable 
effort  to  contact  the  student  and  recover 
the  overpayment.  The  Secretary  regards 
a  written  demand  to  the  student  for 
repayment  of  the  overawarded  funds, 
with  notice  that  failure  to  make  that 
repayment  will  render  the  student 
ineligible  for  further  Title  IV  aid, 
constitute  such  a  reasonable  effort. 

(Authority:  20  U.S.C.  1087dd.  1087hh) 


PART  675— COLLEGE  WORK-STUDY 
AND  JOB  LOCA-nON  AND 
DEVELOPMENT  PROGRAMS 

Part  675  of  Title  34  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

4.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2S71-2756z,  unless 
Otherwise  noted. 

5.  Section  675.2(b)  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  Need-based  employment  to 
read  as  follows:  (The  asterisk  indicates 
provisions  common  to  Parts  674.  675, 
and  676.) 

S675Jt    Dafinmona. 

(b)  •  •  * 

*  Need-based  employment- 
Employment  provided  by  an  institution 
itself  or  by  another  enti^  to  a  student 
who  has  demonstrated  to  the  institution 
or  the  entity  (through  standards  or 
methods  it  establishes)  a  financial  need 
for  the  earnings  from  that  employment 
for  the  purpose  of  defraying  educational 
costs  of  attendance  for  the  award  year 
for  which  the  employment  is  provided. 

*        *         *        *        t 

6.  Section  675.14  is  revised  to  read  as 
follows:  (The  asterisk  indicates 
provisions  common  to  Parts  674,  675, 
and  676.) 

S  675.14    Overaward. 

*  (a)  Overaward  prohibited.  (1)  An 
institution  may  only  award  CWS 
employment  to  a  student  if  the  award, 
combined  with  the  other  resources  the 
student  receives,  does  not  exceed  the 
student's  financial  need. 

(2)  When  awarding  CWS  employment 
to  a  student  the  institution  shall  take 
into  account  those  resources  it — 

(i)  Can  reasonably  anticipate  at  the 
time  it  awards  CWS  funds  to  the 
student; 
(ii)  Makes  available  to  its  students;  or 
(iii)  Otherwise  knows  about. 

(3)  If  a  student  receives  resoiu'ces  at 
any  time  during  the  award  period  that 
were  not  considered  in  calculating  the 
CWS  award,  and  the  total  resources 
including  the  prospective  CWS  wages 
exceed  the  student's  need,  the 
overaward  is  the  amount  that  exceeds 
need. 

*  (b)  Resources.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  Secretary  considers  that 
"resources"  include  but  are  not  limited 
to  any — 

(i)  Funds  a  student  is  entitled  to 
receive  from  a  Pell  Grant,  regardless  of 


whether  the  student  applies  for  the  Pell 
Grant; 

(ii)  Guaranteed  Student  Loans: 

(iii)  Waiver  of  tuition  and  fees; 

(iv)  Grants,  including  SEOGs  and 
ROTC  subsistence  allowances; 

(v)  Scholarships,  including  athletic 
scholarships  and  ROTC  scholarships; 

(vi)  Fellowships  or  assistantships; 

(vii)  Insurance  programs  for  the 
student's  education; 

(viii)  Veterans  benefits: 

(ix)  Net  earnings  from  need-based 
employment;  and 

(x)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  long-term  loans, 
including  Perkins  and  Direct  Loans  and 
need-based  ICLs,  made  by  the 
institution. 

(2)  The  Secretary  does  not  consider  as 
a  resource — 

(i)  Any  portion  of  the  resources 
described  in  paragraph  (b)(1)  of  this 
section  that  are  included  in  the  student's 
expected  family  contribution  (EFC);  and 

(ii)  Earnings  from  non-need-based 
employment. 

(3)  The  institution  may  treat  a 
Supplemental  Loan  for  Students  (SLS). 
State-sponsored  or  private  loan,  H.US 
loan,  or  non-need-based  ICL  as  a 
substitute  for  a  student's  EFC.  However, 
if  the  sum  of  the  loan  amounts  received 
exceeds  the  student's  EFC  the  excess  is 
a  resource. 

*  (c)  Treatment  of  resources  in  excess 
of  need.  An  institution  shall  take  the 
following  steps  if  it  learns  that  a  student 
has  received  additional  resources  not 
included  in  the  calcidation  of  CWS 
eligibility  that  would  result  in  the 
student's  total  resources  exceeding  his 
or  her  financial  need  by  more  than  $200: 

(1)  The  institution  shall  decide 
whether  the  student  has  increased 
financial  need  that  was  unanticipated 
when  it  awarded  financial  aid  to  the 
student  If  the  student  demonstrates 
increased  financial  need  and  the  total 
resources  do  not  exceed  this  increased 
need  by  more  than  $200,  no  further 
action  is  necessary. 

(2)  If  no  increased  need  is 
demonstrated,  or  the  student's  total 
resources  still  exceed  his  or  her  need  by 
more  than  $200,  as  recalculated 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  institution  shall  cancel  any 
undisbursed  loan  or  grant  (other  than  a 
Pell  Grant). 

(d)(1)  An  institution  may  fund  a 
student's  CWS  employment  with  CWS 
funds  only  until  the  amount  of  the  CWS 
award  has  been  earned  or  imtil  the 
student's  financial  need,  as  recalculated 
under  paragraph  (c)(1)  of  this  section,  is 
met 
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(2)  Notwithstanding  the  provisions  of 
paragraph  (d)(1)  of  this  section,  an 
institution  may  provide  additional  CWS 
funding  to  a  student  whose  need  has 
been  met  until  that  student's  ciunolative 
earnings  bom  afl  employment  occurring 
subsequent  to  the  time  his  or  her 
financial  need  has  been  met  exceed 
$200. 

(Authori^  42  U£X1  2753(bH3)) 

Part  676  of  Title  34  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  f(dlowR 

7.  The  authority  citation  for  Part  676 
continues  to  read  as  follows: 

Amharily:  20  U.SXI  lO70b-1070b-3.  unless 
othetwiae  noted. 

PART  676— SUPPLEMENTAL 
EDUCATIONAL  OPPOfmmmr  GRANT 
PROGRAM 

8.  Section  676.2(b)  is  amended  by 
adding,  in  alphabetical  order,  a 
definitioa  <d  Need-baaed  eojployment  to 
read  as  follows.  (The  asteridi  indicates 
provisions  common  to  Parts  674, 675, 
and  676.) 

967i^ 


(b)  *  •  • 

*  Need-based  employment 
Employment  provided  by  an  institution 
itself  or  by  another  entity  to  a  student 
who  has  demonstrated  to  the  institution 
or  the  entity  (tfaroogli  standards  or 
methods  it  establishes)  a  financial  need 
for  rae  earnings  frani  that  employment 
for  die  purpose  of  defraying  educational 
costs  of  attendance  for  the  award  year 
for  which  the  employment  is  provided. 

9.  Section  678.14  is  revised  to  read  as 
follows.  (Tlie  asterisk  indicates 
provisions  common  to  Parts  674, 675. 
and  678.) 


S  676.14 

*(a)  Ovnravmrd prohibited.  (1)  An 
institndon  may  oi^  award  or  disburse 
an  SEOG  to  a  student  if  the  SEOG, 
combined  with  the  othw  resources  the 
student  receives,  does  not  exceed  die 
student's  financial  need. 

(2)  When  awarding  and  disbursing  an 
SEOG  to  a  student,  tte  faistitntion  shall 
take  into  account  those  resources  it — 


(i)  Can  reasoaaUy  anticipate  at  the 
time  it  award  SEOG  funds  to  the 
student; 

(ii)  Makes  available  to  its  students;  or 

(iii)  Otherwise  knows  about. 

(3)  ff  a  student  receives  resources  at 
any  time  during  the  award  period  that 
were  not  ooosidered  in  calculating  the 
SEOG  award,  and  the  total  resources 
including  SEOG  exceed  the  student's 
need,  the  overaward  is  the  amount  that 
exceeds  need. 

*(b)  Resources.  (1)  Except  as  provided 
in  paragraph  (b)(2)  of  this  section,  the 
Secretary  considers  that  "resources'* 
indude  but  are  not  limited  to  any — 

(i)  Funds  a  student  is  entitled  to 
receive  from  a  Pell  Grant,  regardless  of 
whether  the  student  applies  for  the  Pell 
Grant; 

(ii)  Guaranteed  Student  Loans; 

(iii)  Waiver  of  tuition  and  fees; 

(ivj  Grants,  including  SEOGs  and 
ROTC  subsistence  allowances; 

(v)  Scholarships,  inducfing  athletic 
scholarslups  and  ROTC  sdidarships; 

(vi)  Fellowslnps  or  assistantships; 

(vii)  Insurance  programs  for  the 
student's  education; 

(viii)  Veterans  benefits; 

(ix)  Net  eandngs  from  need-based 
employmeitf;  and 

(x)  Except  as  provided  in  paragraph 
(bK3)  of  this  section,  long-term  loans, 
including  Perkins  and  Direct  Loans  and 
need-based  KLs.  made  by  tlie 
institution. 

(2)  The  Secretary  does  not  consider  as 
a  resource — 

(i)  Any  portion  of  the  rtsouroes 
describeid  m  paiagraph  (b)(1)  of  this 
section  that  are  indoded  in  the  student's 
expected  family  oontributioo  tEFC);  and 

(ii)  Eanfaigs  fron  non-need-based 
employment 

(3)  "The  iastitotion  may  treat  a 
Supplemental  Loan  for  Students  (SLS), 
State-sponsored  or  private  loan,  PLUS 
loan,  or  noo-need-based  ICL  as  a 
substitute  for  a  student's  EFC  However, 
if  the  siun  of  the  loan  amounts  received 
exceeds  the  student's  EFC  the  excess  is 
a  resource. 

*(c)  Treatment  ofreaourcea  in  excess 
of  need.  An  institution  shall  take  the 
following  steps  when  it  learns  that  a 
student  has  received  additional 
resources  not  induded  in  the  calculation 
of  SEOG  eFigibiUty  that  would  residt  in 


the  student's  total  resources  exceeding 
his  or  her  finandal  need  by  more  than 
$200: 

(1)  The  institution  shall  decide 
wfaetlier  die  student  has  increased 
finandal  need  that  was  unantidpated 
wlien  it  awarded  finandal  aid  to  die 
student  If  the  student  danonstrates 
increased  financial  need  and  the  total 
resources  do  not  exceed  this  increased 
need  by  more  than  $200.  no  further 
action  is  necessary. 

(2)  If  no  increased  need  is 
demonstrated,  or  the  stadent's  total 
resources  still  exceed  his  or  her  need  by 
more  than  $20a  as  recalculated 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  institution  shall  cancel  cmy 
undisbursed  loan  or  grant  (other  than  a 
Pell  Grant). 

(3)  If  die  student's  total  resources  still 
exceed  his  or  her  need  by  more  than 
$200  after  the  institution  takes  the  steps 
required  in  paragraphs  (c)  (1)  and  (2)  of 
this  section,  the  institution  shall 
consider  the  amount  by  which  the 
resources  exceed  the  student's  financial 
need  by  more  than  $200  as  an 
overpajrment. 

(d)  Liability  for  and  recovery  of 
overpayments.  (1)  A  student  is  liable  for 
any  SEOG  overpayment  made  to  him  or 
her. 

(2)  The  institution  is  also  liable  for  an 
overpayment  if  the  overpayment 
occurred  because  the  institution  failed 
to  follow  the  procedures  set  forth  in  this 
part.  The  institution  shall  restore  an 
amount  equal  to  the  overpayment  and 
any  administrative  cost  allowance 
claimed  on  that  amooit  to  its  SEOG 
account  even  if  it  cannot  colled  the 
overpayment  from  the  student 

(3)  If  an  institution  makes  an 
overpayment  for  whidi  it  is  not  liable,  it 
shall  help  the  Secretary  recover  the 
overpayment  by  raakiqg  a  reasonable 
effort  to  contact  the  student  and  recover 
the  overpayment  The  Secretary  regards 
a  written  demand  to  tiie  student  for 
repayment  of  the  overatvarded  funds, 
with  notice  that  failure  to  make  that 
repayment  will  render  the  student 
ineligible  for  fiirther  Title  IV  aid.  to 
constitute  such  a  reasonable  effort 

(AHthority:  2B  U3.C  iOnb-l] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  226 

Child  Care  Food  Program:  Adult  Day 
Care  Provision 

AQENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Interim  Rule  with  request  for 

comments. 

summary:  This  interim  rule  amends  the 
Child  Care  Food  Program  (CCFP) 
regulations  by  providing  Program 
eligibility  for  certain  adult  day  care 
centers.  It  implements  a  provision  of  the 
Older  Americans  Act  (OAA) 
Amendments  of  1987,  which  allows 
these  centers  to  receive  cash  and 
conunodity  assistance  available  under 
the  CCFP  for  meals  served  to  eligible 
enrolled  individuals  and  a  provision  of 
the  Rural  Development,  Agriculture  and 
Related  Agencies  Appropriations  Act  of 
1989,  which  provides  categorical 
eligibility  for  free  meals  for  participants 
of  these  centers  who  receive  assistance 
under  Title  XVI  or  XIX  in  the  Social 
Security  Act  or  are  members  of  a 
household  receiving  assistance  under 
the  Food  Stamp  Act  and  deHnes  the 
income  to  be  included  in  determining 
eligibility  for  free  and  reduced-price 
meal  benefits. 

dates:  This  interim  rule  is  effective 
December  28. 1988.  To  be  assured  of 
consideration,  comments  must  be 
postmarked  on  or  before  April  27, 1989. 
ADDRESS:  Comments  should  be 
addressed  to  Mr.  Robert  M.  Eadie,  Chief, 
Policy  and  E'rogram  Development 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  United  States 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Room  515,  Alexandria, 
Virginia  22302.  ComraenU  in  response  to 
these  rules  may  be  inspected  at  the 
address  above  during  normal  business 
hours  8:30  a.m.  to  5:00  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Eadie  or  Mr.  James  C. 
O'Donnell  at  the  above  address  or  by 
phone  at  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION:  . 

Classification 

This  rule  implements  the  provisions  of 
the  Older  Americans  Act  Amendments 
of  1987  (Pub.  L.  100-175,  enacted 
November  29, 1987)  and  the  Rural 
Development,  Agriculture  and  Related 
Agencies  Appropriations  Act  of  1989 
(Pub.  L  100-460,  enacted  October  1, 
1988)  regarding  the  participation  of  adult 
day  care  centers  in  the  CCFP.  Section 


701  of  Pub.  LlOO-175  requires  that  the 
amendments  made  by  that  Act  take 
effect  on  October  1. 1987.  Publication  of 
this  rule  without  prior  public  commoit  is 
necessary  to  implement  these  provisions 
as  soon  as  possible,  in  keeping  with  the 
October  1, 1987,  effective  date  of  Pub.  L 
100-175.  With  regard  to  the  provisions  of 
Pub.  L.  100-460,  that  legislation  l>ecame 
effective  upon  enactment.  Furthermore, 
those  provisions  are  nondiscretionary. 
In  light  of  the  October  1. 1988,  effective 
date  and  because  the  provisions  in 
question  are  nondiscretionary,  the 
Department  believes  that  the  pubhc 
would  be  best  served  by  including  them 
in  this  interim  regulation.  This  will  allow 
earlier  participation  by  institutions 
which  are  clearly  eligible  and  will  still 
allow  for  public  comment  on  those 
provisions  where  such  comment  may  be 
helpful  in  developing  a  final  rule.  Had 
the  Department  issued  regulations 
containing  the  provisions  of  either 
legislation  in  proposed  form,  CCFP 
benefits  would  not  have  been  available 
to  any  institution  until  the  final  rules 
were  issued.  For  these  reasons,  Anna 
Kondratas,  Administrator  of  the  Food 
and  Nutrition  Service,  has  determined, 
in  accordance  with  5  U.S.C.  553(b),  that 
it  is  impracticable  and  contrary  to  the 
public  interest  to  take  prior  public 
comment  and  that  good  cause  exists  for 
publishing  this  rule  without  prior  public 
notice  and  comment.  For  the  same 
reasons,  and  in  accordance  with  5 
U.S.C.  553(b),  the  Administrator  has 
determined  that  good  cause  exists  for 
mailing  this  rule  effective  without  a  30- 
day  post-publication  waiting  period. 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million;  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  Pursuant  to  this  review, 
Anna  Kondratas.  Administrator  of  the 
Food  and  Nutrition  Service,  has  certified 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  accordance  with  the  Paperwoiic 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 


interim  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
clearance  0584-0055. 

This  Program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V. 
and  fmal  rule  related  notice  published  at 
48  FR  29114,  )une  24. 1983.) 

Background 

Pub.  L  100-175.  the  OAA 
Amendments  of  1987.  was  enacted  on 
November  29, 1987.  Section  401  of  that 
Act  amended  section  17  of  the  National 
School  Lunch  Act  (42  U.S.C.  1766)  by 
adding  a  new  subsection  (p).  Under  that 
subsection,  certain  adult  day  care 
centers  are  eligible  for  cash  and 
commodity  assistance  under  the  CCFP. 
Pub.  L.  100-460,  the  Rural  Development, 
Agriculture  and  Related  Agencies 
Appropriations  Act  of  1989,  was  enacted 
on  October  1, 1988.  Section  641  of  that 
legislation  further  amended  section  17(p) 
by  defining  the  income  to  be  included  in 
determining  eligibility  for  free  and 
reduced-price  meals  and  providing  for 
categorical  eligibility  for  individuals 
enrolled  in  adult  day  care  centers  who 
receive  assistance  under  Title  XVI  or 
Title  XIX  of  the  Social  Security  Act  or 
are  members  of  a  household  receiving 
assistance  under  the  Food  Stamp  Act  of 
1977. 

In  general,  given  the  legislative 
language  of  Pub.  L.  100-175,  the 
Department  views  these  adult  day  care 
centers  as  eligible  for  the  CCFP  in 
essentially  the  same  manner,  and  under 
the  same  terms  and  conditions,  as  those 
child  care  centers  which  are  currently 
eligible  for  or  participating  in  the 
Program.  There  are  differences  in  the 
nature  and  ages  of  the  populations  they 
serve,  the  needs  of  their  clients  and. 
presiunably  in  many  cases,  the  type(s)  of 
organizations  which  operate  them. 
However,  these  differences  are 
generally  not  addressed  in  the  OAA 
Amendments  and  will  not  be  dealt  with 
in  these  regulations,  except  to  the  extent 
that  speciHc  legislative  provisions 
dictate  or  the  Department  determines 
that  distinctions  need  to  be  made.  In  this 
regard,  the  Department  invites  public 
comment  as  to  other  areas  where  CCFP 
regulatory  distinctions  between  child 
care  faciUties  and  adult  care  facilities 
may  be  appropriate. 

Center  Eligibility 

The  OAA  Amendments  define  an 
eligible  adult  day  care  center  as  "*  *  * 
any  public  agency  or  private  nonprofit 


organization,  or  any  proprietary  Tide 
XIX  or  XX  center  which — (i)  is  licensed 
or  approved  by  Federal  State  or  local 
authorities  to  provide  adult  day  care 
services  to  chronically  impaired 
disabled  adults  or  persons  60  years  of 
age  or  older  in  a  group  setting  outside 
their  homes  on  a  less  than  24-hour  basis; 
and  (ii)  provides  for  such  care  and 
services  directly  or  under  arrangements 
made  by  the  agency  or  organization 
whereby  the  agency  or  organization 
maintains  professional  management 
responsibility  for  all  such  services 
*  *  *"  (42  U.S.C  1766(p)(2)(A)).  The  law 
limits  participation  by  proprietary  Title 
XIX  and  Title  XX  centers  to  those  which 
receive  compensation  under  Titles  XIX 
and  XX  for  at  least  25  percent  of  their 
eiu'olled  eligible  participants  in  the 
calendar  month  preceding  initial 
application  or  annual  reapplication  for 
Program  participation.  The  Conference 
Report  which  accompanies  the  OAA 
Amendments  (H.R.  Rep.  427. 100th 
Cong.,  Ist  Sess.  (1987))  provides  further 
guidance  on  the  type  of  adult  day  care 
center  envisioned  as  eligible.  It 
describes  the  care  offered  by  these 
centers  as  "*  *  *  a  community-based 
group  program  designed  to  meet  the 
needs  of  functionally  impaired  adults 
through  an  individual  plan  of  care  •  *  • 
a  structured  comprehensive  program 
that  provides  a  variety  of  health,  social, 
and  related  support  services  in  a 
protective  setting  during  any  part  of  the 
day.  but  less  than  24-hour  care"  (H.R. 
Rep.  427, 100th  Cong.,  1st  Sess.  85 
(1987)). 

In  9  226.19a(b).  these  regulations 
refiect  the  legislative  intent  that 
eligibility  for  the  CCFP  be  available 
through  a  narrowly  defined  group  of 
centers  which  provide  highly  speciaUzed 
care  services  to  a  specific  group  (i.e., 
functionally  impaired  individuals).  Thus, 
the  aim  of  these  eligible  centers  must  be 
to  care  for  the  needs  of  the  functionally 
impaired.  The  law  recognizes,  however, 
that  these  eligible  centers  may  enroll 
and  provide  services  to  individuals  who 
may  not  be  classified  as  functionally 
impaired  but  who  are  60  yeara  of  age  or 
older.  It  stipulates  that  CCFP 
reimbursement  be  made  available  for 
meals  served  to  those  individuals  as 
well.  However,  centers  which  provide 
care  (or  socialization/recreation 
opportunities)  only  for  persons  60  years 
of  age  or  over  who  are  not  functionally 
impaired  are  not  eligible  to  participate. 
In  this  regard,  the  Department  also 
considers  organizations  such  as 
sheltered  workshops  to  be  ineligible, 
even  though  they  may  enroll 
functionally  impaired  persons.  Their 
overriding  purpose  is  to  provide 


employment  and  developmental 
opportunities  and  not  the  type  of  care 
envisioned  in  the  law. 

Participant  Eligibility 

Pub.  L.  100-175  provides  for  CCFP 
reimbursement  for  meals  served  to 
"persons  60  years  of  age  or  older  or  to 
chronically  impaired  disabled  persons, 
including  victims  of  Alzheimer's  disease 
and  related  disorders  with  neurological 
and  organic  brain  dysfunction."  Beyond 
this  clause,  however,  the  law  does  not 
define  "chronically  impaired  disabled 
persons."  In  an  attempt  to  insiu^  that 
CCFP  benefits  are  available  only  to 
persons  60  years  of  age  or  older  and 
those  who  can  be  determined 
"chronically  impaired"  or  "functionally 
impaired",  this  rule  incorporates  into  the 
definition  of  "functionally  impaired 
adult"  certain  criteria  contained  in 
Federal  regulations  which  implement 
Title  II  (Federal  Old-Age  Survivors  and 
Disability  Insurance)  and  Title  XVI 
(Supplemental  Security  Income  for  the 
Aged,  Blind  and  Disabled  Program)  of 
the  Social  Security  Act.  These 
regx'lations  (20  CFR  Part  404.  Appendix 
1,  Subpart  P)  are  used  in  determining 
disability  for  both  those  programs.  The 
criteria  incorporated  in  this  regidation 
were  selected  by  the  Department  based 
on  the  intent  of  Congress  in  defining 
eligibility  for  centers  and  adults  under 
Pub.  L.  100-175.  They  relate  specifically 
to  an  individual's  ability  to  carry  out 
activities  of  daily  living  and  to  function 
independently  and  effectively.  Only 
those  criteria  specifically  included  in 
this  rule  will  apply  in  making  eligibility 
determination.  Since  Pub.  L.  100-175 
defines  adult  beneficiaries  as  those  who 
are  60  years  of  age  or  older  or 
chronically  impaired,  it  will  be  the 
responsibility  of  each  adult  day  care 
center  participating  in  the  CCFP  to  make 
CCFP  eligibility  determinations  for  each 
adult  in  care  who  is  less  than  60  years  of 
age  using  the  definition  of  "functionally 
impaired  adult"  contained  in  this  rule. 
Further,  participating  centers  will  be 
required  to  maintain  records  to 
demonstrate  how  each  such  eligibility 
determination  is  made. 

Meal  Reimbursement 

As  stated  in  Pub.  L  100-175,  the 
guidelines  for  CCFP  reimbursement  to 
be  paid  to  adult  day  care  centers  shall 
contain  provisions  designed  to  assure 
that  CCFP  reimbursement  "*  *  •  shall 
not  duplicate  reimbursement  undei  Part 
C  of  Title  III  of  the  Older  Americans  Act 
of  1965,  for  the  same  meals  served."  (42 
U.S.C.  1766(p)(3)(B)).  The  conference 
report  which  accompanied  the 
legislation  makes  the  point  that  these 
adult  day  care  centers  are  eligible  for 


both  the  CCFP  and  Title  III  feeding 
programs  but  that  "They  could  not, 
however,  receive  benefits  or 
reimbursement  from  both  programs  for 
the  same  meal  served."  (H.R.  Rep.  427, 
100th  Cong.,  Ist  Sess.  85  (1987)). 
Accordingly,  |  228.19a(b)(6)  limits 
reimbursement  claims  under  the  CCFP 
to  those  meals  not  claimed  under  Title 
III  of  the  Older  Americans  Act. 

In  a  related  area,  the  Department  is 
aware  that  some  adult  day  care  centers 
currently  receive  funds,  other  than  Title 
III  funds,  which  are  available  to  support 
the  meal  service.  Centers  which  receive 
such  funds  may  continue  to  use  these 
other  funds,  even  for  meals  for  which  it 
claims  reimbursement  under  the  CCFP. 
However,  given  the  fact  that  the 
National  School  Limch  Act  specifically 
limits  the  use  of  Program  funds 
disbursed  to  institutions  to  assist  in 
providing  meals,  the  Department 
considers  CCFP  reimbursement  as  their 
primary  source  of  food  assistance  and 
all  other  sources  as  supplementary  to  it. 
Centers  must  be  able  to  demonstrate 
such  fund  usage  in  the  documentation  of 
nonprofit  food  service  status  required 
under  S  226.15(e)(ll). 

Center  Licensing 

Pub.  L.  100-175  requires  eligible  adult 
day  care  centers  to  be  "*  *  *  licensed  or 
approved  by  Federal,  State  or  local 
autliorities  to  provide  adult  day  care 
services  to  chronically  impaired 
disabled  adults  or  persons  60  years  of 
age  or  older  in  a  group  setting  outside 
their  homes  on  a  less  than  24-hour 
basis."  (42  U.S.C.  1766{p)(l)).  In 
§  226.6(e),  the  Department  has 
interpreted  this  to  mean  that  in  order  for 
a  center  to  be  eligible  for  CCFP 
participation,  it  must  have  Federal,  State 
or  local  licensing  or  approval  which  is 
specifically  established  to  regulate  such 
center,  or  be  complying  with  applicable 
renewal  procedures  (unless  the  State 
agency  has  information  which  indicates 
renewal  will  be  denied).  Further,  the 
Department  believes  that  the  law  clearly 
limits  eligibility  to  centers  which  have 
such  licensing  and  approval  and  does 
not  envision  participation  by  centers 
under  the  alternate  approval  methods 
available  to  child  care  centers  and  day 
care  homes  under  current  CCFP  statute. 
This  decision  is  based  on  the  lack  of 
reference  to  such  alternate  approval 
methods  in  the  portion  of  the  statute 
concerning  adult  day  care  center 
licensing,  unlike  the  specific  reference  to 
such  procedures  in  the  statutory 
provision  describing  licensing  for  child 
care  institutions  and  day  care  homes  '42 
U.S.C.  17e6(p)(2)(A)(l)  and  (a)(1)). 
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Meal  Patterns 

Current  CCFP  regulations  contain 
specific  requirements  for  meals  served 
under  the  Program.  These  requirements 
establish  minimum  amounts  of  food,  by 
type,  which  must  be  served  in  order  for 
meals  to  be  reimbursable.  In 
implementing  regulations  intended  to 
meet  the  nutritional  needs  of  individuals 
enrolled  in  adult  day  care  centers,  the 
Department  has  reservations  about  the 
appropriateness  of  the  current  CCFP 
meal  requirements  for  this  group  of 
individuals.  Accordingly,  the 
Department  has  begun  the  work 
necessary  to  evaluate  the  current  meal 
patterns  and,  if  necessary,  to  develop 
appropriate  meal  requirements  for  this 
group.  In  this  regard,  the  Department 
welcomes  comment  on  the  current  meal 
patterns,  as  well  as  suggestions  for 
changes.  However,  given  the  need  to 
publish  these  regulations  implementing 
Program  eligibility  for  adult  day  care 
centers  as  quickly  as  possible,  as  well 
as  the  time  necessary  to  give  adequate 
consideration  to  these  meal  patterns, 
S  226.20(c)  has  been  amended  to  specify 
an  interim  adult  meal  pattern  and  permit 
certain  milk  alternates.  This  added 
flexibility  for  milk  alternates  has  been 
granted  to  enable  adult  day  care  centers 
to  provide  meals  that  better  respond  to 
the  individual  food  preferences  of  adult 
participants.  In  the  CCFP.  as  well  as  the 
other  Child  Nutrition  Programs,  the 
Department  advises  that  institutions 
consider  the  needs  of  the  individuals 
involved  when  determining  the  amounts 
of  food  to  be  served  and  adjust  portion 
sizes  (within  the  regulatory  minimum 
portion  size  limits)  to  meet  the  needs  of 
participants.  Further,  the  Department 
recommends  that  persons  responsible 
for  developing  menus  in  these  centers 
make  use  of  information  currently 
available  with  respect  to  beneficial 
dietary  strategies.  These  would  include 
choosing  foods  which  are  low  in  salt, 
sugar  and  fats,  such  as  lowfat  milk  and 
fresh  fruits  and  vegetables. 

Determining  Free  and  Reduced-price 
Eligibility  in  Adult  Day  Care  Centers 

Public  Law  100-460  contains  two 
provisions  which  affect  the  free  and 
reduced-price  eligibility  determinations 
for  individuals  enrolled  in  adult  day 
care  centers.  The  first  establishes  a 
defmition  of  "household"  or  "family" 
different  than  that  which  has  been 
utilized  traditionally  in  the  CCFP.  The 
traditional  defmition  requires  the 
consideration  of  all  income  earned  by 
all  individuals,  related  or  not,  who  are 
living  as  one  economic  unit  when 
determining  free  and  reduced-price  meal 
eligibility.  The  new  definition,  which 


applies  only  to  adult  participants,  limits 
the  income  to  be  counted  to  only  that 
earned  by  the  adult  participant  and  his 
or  her  spouse  and  any  dependents 
residing  with  the  adult  participant.  In 
this  regard,  the  term  "dependent"  means 
an  individual  or  individuals  who  are 
economically  dependent  on  the  adult 
participant.  Therefore,  in  the  case  of  an 
adult  participant  who  is  residing  with 
and  being  cared  for  by  his  or  her 
children,  the  income  of  the  children 
would  not  be  counted  when  determining 
free  or  reduced-price  meal  eligibility. 
The  second  provision  contained  in  the 
legislation  estabHshes  categorical  free 
meal  eligibility  criteria  specific  to  the 
adult  participant  population.  Under 
previous  law  and  existing  regulations, 
categorical  eligibility  for  free  meals  is 
available  only  to  children  who  are 
members  of  food  stamp  households  or 
AFDC  assistance  imits.  Now.  persons 
enrolled  in  adult  centers  will  be 
categorically  eligible  for  free  meals  if 
they  are  members  of  food  stamp 
households  or  if  they  receive  benefits 
under  Title  XVI  of  the  Social  Seciuity 
Act,  the  Supplemental  Security  Income 
(SSI)  for  the  Aged.  Blind  and  Disabled 
Program,  or  Title  XIX  of  the  Social 
Security  Act,  which  authorizes  the 
Grants  to  States  for  Medical  Assistance 
Programs — ^Medicaid. 

Other  Provisions 

The  amendments  contained  in  this 
regulations,  although  extensive,  are  for 
the  most  part  technical  in  nature.  They 
are  extensive  primarily  because  there 
are  numerous  references  to  children, 
parents,  etc.,  in  existing  regulations 
which  must  be  modified  to  bring  a  new 
group  of  institutions  and  individual 
beneficiaries  into  the  CCFP.  The 
provisions  which  deal  solely  with  these 
adult  day  care  centers  are  relatively  few 
in  ntunber  and  are  discussed  above. 
They  reflect  the  fact,  as  previously 
stated,  that  these  centers  will 
participate  in  the  CCFP  essentially 
under  the  same  requirements  as  other 
institutions. 

Although  Public  Law  100-175  was 
enacted  on  November  29, 1987,  the 
effective  date  of  the  adult  day  care 
provision  is  October  1, 1987. 
Consequently,  based  on  the  effective 
date  of  the  legislation,  the  Department  is 
making  an  exception  to:  §  226.11(a)  that 
limits  retroactive  cash  and  commodity 
reimbursement  to  meals  served  in  the 
calender  month  preceding  the  calendar 
month  in  which  a  written  agreement  to 
operate  the  Program  is  executed;  and 
S  226.10(e),  which  requires  that  final 
claims  be  submitted  not  later  than  60 
days  following  the  last  day  of  the  full 
month  covered  by  the  claim.  The 


Department  is  allowing  an  exception  to 
the  latter  provision  to  allow 
reimbursement  retroactive  to  October  1, 
1987,  provided  that  the  institution  can 
document  that,  for  any  meals  claimed: 
(1)  The  meals  served  met  all 
requirements  including  items  and 
quantities  served:  (2)  free  and  reduced- 
price  applications  were  on  file  if 
reimbursement  for  free  or  reduced-price 
meals  is  sought;  (3)  meal  counts  by 
category  (free,  reduced-price  and  paid) 
and  type  served  (breakfast,  lunch, 
supper  and  supplement)  are  available: 

(4)  appropriate  food  service  revenue  and 
expenditure  records  are  available:  and 

(5)  reimbursement  has  not  been  received 
under  Title  III  of  the  Older  Americans 
Act  for  the  claimed  meals  and  CCFP 
reimbursement  does  not  duplicate  other 
funding  for  the  claimed  meals.  In 
addition,  institutions  which  intend  to 
claim  retroactive  reimbursement  must 
have  executed  a  Progam  agreement  with 
the  State  agency  by  March  31, 1989  and 
must  have  submitted  a  claim  for 
reimbursement  for  each  month  of 
operation  covering  the  meals  served 
between  October  1, 1987  and  the  date  of 
the  initial  program  agreement  between 
the  State  agency  and  the  center  by 
March  31, 1989  or  the  date  set  by 

(  226.10(e).  whichever  is  later.  All  other 
institutions  should  make  application  to 
the  appropriate  State  agency  as  soon  as 
possible  and  will  be  subject  to  the 
routine  reimbursement  procedures  set 
out  in  the  Program  regulations. 

In  establishing  this  general 
retroactivity,  the  Department  is  limiting 
its  applicability  to  provisions  found  in 
existing  regulations  and  Pub.  L  100-175. 
However,  certain  other  retroactive 
provisions  resulted  from  the  enactment 
of  Pub.  L  100^160.  Specifically,  adult 
day  care  centers  may  claim  retroactive 
reimbursement  for  £ree  meals  served  (1) 
beginning  with  October  1, 1987,  based 
on  documented  food  stamp 
participation;  (2)  for  the  period  October 
1, 1987  to  September  30, 1988,  based  on 
documented  AFDC  participation:  and  (3) 
beginning  October  1, 1988,  based  on 
Medicaid  and  SSI  participation.  Further, 
for  the  period  October  1. 1987  through 
September  30, 1988,  the  family  of  an 
adult  participant  applying  for  free  or 
reduced  price  meals  shall  include  a 
group  of  related  or  nonrelated 
individuals,  who  are  not  residents  of  an 
institution  or  boarding  house,  but  who 
are  living  as  one  economic  unit. 
However,  beginning  October  1, 1988, 
adult  participants  need  only  report  their 
income  and  the  income  of  any  spouse  or 
dependent(s)  with  whom  they  reside 
when  applying  for  free  or  reduced-price 


meals.  These  retroactive  provisions  are 
found  in  i  226.25(g). 

List  of  Sul>iect8  in  7  CFR  Part  226 

Day  care.  Food  assistance  programs. 
Grant  programs — Health,  infants  and 
children.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  Part  226  is  amended  as 
follows: 

PART  226— CHILD  CARE  FOOD 
PROGRAM 

1.  The  authority  citation  for  Part  228  is 
revised  to  read  as  follows,  and  all  other 
authority  citations  in  die  Part  are 
removed: 

Authority:  Sees.  9, 11. 14, 16.  and  17. 
National  School  Lonch  Act  as  amended  (42 
U.S.C.  1758. 17598. 1762a,  1765  and  1766). 

2.  Section  228.1  is  revised  to  read  as 
follows: 

$226.1    GwwraipufpoM and  scope. 

This  part  announces  the  regulations 
under  which  the  Secretary  of  Agricultiue 
will  carry  out  the  Child  Care  Food 
Program.  Section  17  of  the  National 
School  Lunch  Act  as  amended, 
authorizes  assistance  to  States  through 
grants-in-aid  and  other  means  to  initiate, 
maintain,  and  expand  nonprofit  food 
service  programs  for  children  or  adult 
participants  in  nonresidential 
institutions  which  provide  care.  The 
Program  is  intended  to  enable  such 
institutions  to  integrate  a  nutritious  food 
service  with  organized  care  services  for 
enrolled  participants.  Payments  will  be 
made  to  State  agencies  or  FNS  Regional 
Offices  to  enable  them  to  reimburse 
institutions  for  food  service  to  enrolled 
participants. 

3.  In  S  226.2: 

a.  New  definitions  of  "Adult  day  care 
center",  "Adult  day  care  facility", 
"Adult  participant".  "Enrolled 
participant",  "Functionally  impaired 
adult",  "Medicaid  participant", 
"Participants".  "Proprietary  Title  XIX 
center",  "SSI  participant",  'Tide  XVT' 
and  'Tide  XIX"  are  added  in 
alphabetical  order. 

b.  The  definitions  of  "Claiming 
percentage",  "Family".  "Free  meal", 
"Income  to  the  program",  "Independent 
center",  "Institution",  "Meals", 
"Nonpricing  program",  "Nonprofit  food 
service".  "Nonresidential",  "Operating 
costs",  "Pricing  program",  "Proprietary 
Title  XX  center",  "Reduced-price  meal", 
"Sponsoring  organization"  and 
"Verification"  are  revised. 

&  In  the  definition  of 
"Documentation,"  the  second  sentence 
is  removed  and  the  third  sentence  is 
revised. 


The  additions  and  revisions  specified 
above  read  as  follows: 

9  226.2    Definitions. 
*        •        •        •        » 

"Adult  day  care  center"  means  any 
public  or  private  nonprofit  organization 
or  any  proprietary  Tide  XIX  or  Title  XX 
center  (as  defined  in  this  section)  which 
(a)  is  licensed  or  approved  by  Federal. 
State  or  local  authorities  to  provide 
nonresidential  adult  day  care  services  to 
functionally  impaired  adults  (as  defined 
in  tiiis  section)  or  persons  60  years  of 
age  or  older  in  a  group  setting  outside 
their  homes  on  a  less  than  24-hour  basis 
and  (b)  provides  for  such  care  and 
services  direcdy  or  under  arrangements 
made  by  the  agency  or  organization 
whereby  the  agency  or  organization 
maintains  professional  management 
responsibility  for  all  such  services.  Such 
centers  shall  provide  a  structured, 
comprehensive  program  that  provides  a 
variety  of  health,  social  and  related 
support  services  to  enrolled  adult 
participants  through  an  individual  plan 
of  care. 

"Adult  day  care  facility"  means  a 
licensed  or  approved  adult  day  care 
center  under  the  auspices  of  a 
sponsoring  organization. 

"Adult  participant"  means  a  person 
enrolled  in  an  adult  day  care  center  who 
is  functionally  impaired  (as  defined  in 
this  section)  or  60  years  of  age  or  older. 
***** 

"Claiming  percentage"  means  the 
ratio  of  the  number  of  enrolled 
participants  in  an  institution  in  each 
reimbursement  category  (free,  reduced- 
price  or  paid)  to  the  total  of  enrolled 
participants  in  the  institution. 
***** 

"Documentation"  *  *  *  Alternatively, 
"documentation"  for  a  child  who  is  a 
member  of  a  food  stamp  household  or 
an  AFDC  assistance  unit  means 
completion  of  only  the  following 
information  on  a  free  and  reduced-price 
application:  the  name(s)  and  appropriate 
food  stamp  or  AFDC  case  number(s)  for 
the  child(ren):  and  the  signature  of  an 
adult  member  of  the  household: 
"documentation"  for  an  adult 
participant  who  is  a  member  of  a  food 
stamp  household  or  is  an  SSI  or 
Medicaid  participant,  as  defined  in  this 
section,  means  completion  of  only  the 
following  information  on  a  free  and 
reduced-price  application:  the  name(s) 
and  appropriate  food  stamp  case 
number(8)  for  the  participant(s)  or  the 
adult  participant's  SSI  or  Medicaid 
identification  number,  as  defined  in  this 
section,  and  the  signature  of  an  adult 
member  of  the  household. 


"Enrolled  participant"  means  an 
"Enrolled  child"  (as  defined  in  this 
section)  or  "Adult  participant"  (as 
defined  in  this  section). 

"Family"  means,  in  the  case  of 
children,  a  group  of  related  or 
nonrelated  individuals,  who  are  not 
residents  of  an  institution  or  boarding 
house,  but  who  are  living  as  one 
economic  unit  or,  in  the  case  of  adult 
participants,  the  adult  participant,  and  if 
residii^  with  the  adult  participant,  the 
spouse  and  dependent(s)  of  the  adult 
participant. 
•        *        •        •        * 

"Free  meal"  means  a  meal  served 
under  the  Program  to  (a)  a  participant 
fiY>m  a  family  which  meets  the  income 
standards  for  free  school  meals,  or  to  (b) 
a  child  who  is  automatically  eligible  for 
free  meals  by  virtue  of  food  stamp  or 
AFDC  recipiency,  or  to  (c)  an  adult 
participant  who  is  automatically  eligible 
for  free  meals  by  virtue  of  food  stamp 
recipiency  or  is  a  SSI  or  Medicaid 
participant  Regardless  of  whether  the 
participant  qualified  for  free  meals  l>y 
virtue  of  (a),  (b)  or  (c),  neither  the 
participant  nor  any  member  of  their 
family  shall  be  required  to  pay  or  to 
work  in  the  food  service  program  in 
order  to  receive  a  free  meal. 

"Functionally  impaired  adult"  means 
chronically  impair^  disabled  persons 
18  years  of  age  or  older,  including 
victims  of  Alzheimer's  disease  and 
related  disorders  with  neurological  and 
organic  brain  dysfunction,  wtio  are 
physically  or  mentally  impaired  to  the 
extent  that  their  capacity  for 
independence  and  their  ability  to  carry 
out  activities  of  daily  living  is  markedly 
limited.  Activities  of  daily  living  include, 
but  are  not  limited  to,  adaptive  activities 
such  as  cleaning,  shopping,  cooking, 
taking  pubUc  transportation, 
maintaining  a  residence,  caring 
appropriately  for  one's  grooming  or 
hygiene,  using  telephones  and 
directories,  or  using  a  post  office. 
Marked  limitations  refer  to  the  severity 
of  impairment,  and  not  the  number  of 
limited  activities,  and  occur  when  the 
degree  of  limitation  is  such  as  to 
seriously  interfere  with  the  ability  to 
function  independendy. 
***** 

"Income  to  the  program"  means  any 
funds  used  in  an  institution's  food 
service  program.  iiicIuJing.  but  not 
limited  to  all  monies,  other  than  Program 
payments,  received  from  other  Federal. 
State,  intermediate,  or  local  government 
sources;  participant's  payments  for 
meals  and  food  service  fees;  income 
from  tuiy  food  sales  to  adults;  and  other 
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income,  including  cash  donations  or 
grants  from  organizations  or  individuals. 

"Independent  center"  means  a  child 
care  center,  outside-school-hours  care 
center  or  adult  day  care  center  which 
enters  into  an  agreement  with  the  State 
agency  to  assume  final  administrative 
and  financial  responsibility  for  Program 
operations. 
*        •        •        •        • 

"Institution"  means  a  sponsoring 
organization,  child  care  center,  outside- 
school-hours  care  center  or  adult  day 
care  center  which  enters  into  an 
agreement  with  the  State  agency  to 
assume  final  administrative  and 
financial  responsibility  for  Program 
operations. 
***** 

"Meals"  means  food  which  is  served 
to  enrolled  participants  at  an  institution, 
child  care  facility  or  adult  day  care 
facility  and  which  meets  the  nutritional 
requirements  set  forth  in  this  part. 

"Medicaid  participant"  means  an 
adult  participant  who  receives 
assistance  under  Title  XIX  of  the  Social 
Security  Act,  the  Grant  to  States  for 
Medical  Assistance  Programs — 
Medicaid. 


"Nonpricing  program"  means  an 
institution  in  which  there  is  no  separate 
identifiable  charge  made  for  meals 
served  to  participants. 

"Nonprofit  food  service"  means  all 
food  service  operations  conducted  by 
the  institution  principally  for  the  benefit 
of  enrolled  participants,  from  which  all 
of  the  Program  reimbursement  funds  are 
used  solely  for  the  operations  or 
improvement  of  such  food  service. 

"Nonresidential"  means  that  the  same 
participants  are  not  maintained  in  care 
for  more  than  24  hours  on  a  regular 
basis. 
•        *        *        *        • 

"Operating  costs"  means  expenses 
incurred  by  an  institution  in  serving 
meals  to  participants  under  the  Program, 
and  allowed  by  the  State  agency 
financial  management  instruction. 

"Participants"  means  "Children"  or 
"Adult  participants"  as  defined  in  this 
section. 

***** 

"Pricing  program"  means  an 
institution  in  which  a  separate 
identifiable  charge  is  made  for  meals 
served  to  participants. 
***** 

"Proprietary  Title  XIX  center"  means 
any  private,  for  profit  center  (a) 
providing  nonresidential  adult  day  care 
services  for  which  it  receives 
compensation  from  amounts  granted  to 


the  States  under  Title  XIX  of  the  Social 
Security  Act  and  (b)  in  which  Title  XIX 
beneficiaries  were  not  less  than  25 
percent  of  enrolled  eligible  participants 
in  the  calendar  month  preceding  initial 
application  or  annual  reapplication  for 
Program  participation. 

"Proprietary  Title  XX  center"  means 
any  private,  for  profit  center  (a) 
providing  nonresidential  child  or  adult 
day  care  services  for  which  it  receives 
compensation  from  amounts  granted  to 
the  States  under  Title  XX  of  the  Social 
Security  Act  and  (b)  in  which  Title  XX 
beneficiaries  were  not  less  than  25 
percent  of  enrolled  eligible  participants 
during  the  calendar  month  preceding 
initial  application  or  annual 
reapplication  for  Program  participation. 

"Reduced-price  meal"  means  a  meal 
served  under  the  Program  to  a 
participant  from  a  family  which  meets 
the  income  standards  for  reduced-price 
school  meals.  Any  separate  charge 
imposed  shall  be  less  than  the  full  price 
of  the  meal,  but  in  no  case  more  than  40 
cents  for  a  lunch  or  supper,  30  cents  for 
a  breakfast,  and  15  cents  for  a 
supplement,  and  for  which  neither  the 
participant  nor  any  member  of  his 
family  is  required  to  work  in  the  food 
service  program. 


"SSI  participant"  means  an  adult 
participant  who  receives  assistance 
under  Title  XVI  of  the  Social  Security 
Act,  the  Supplemental  Security  Income 
(SSI)  for  the  Aged,  Blind  and  Disabled 
Program. 

"Sponsoring  organization"  means  a 
public  or  nonprofit  private  organization 
which  is  entirely  responsible  for  the 
administration  of  the  food  program  in: 
(a)  One  or  more  day  care  homes;  (b)  a 
child  care  center,  outside-school-hours 
care  centers,  or  adult  day  care  center 
which  is  a  legally  distinct  entity  fi-om 
the  sponsoring  organization:  (c)  two  or 
more  child  care  centers,  outside-school- 
hours  care  centers,  or  adult  day  care 
centers;  or  (d)  any  combination  of  child 
care  centers,  adult  day  care  centers,  day 
care  homes,  and  outside-school-hours 
care  centers.  The  term  "sponsoring 
organization"  also  includes  a  for-profit 
organization  which  is  entirely 
responsible  for  administration  of  the 
Program  in  any  combination  of  two  or 
more  child  care  centers,  adult  day  care 
centers  and  outside-school-hours  care 
centers  which  are  part  of  the  same  legal 
entity  as  the  sponsoring  organization, 
and  which  are  proprietary  Title  XIX  or 
XX  centers,  as  defined  in  this  section 
("Proprietary  Title  XIX  center", 
"Proprietary  Title  XX  center"). 


Tide  XVI"  means  Title  XVI  of  the 
Social  Security  Act  which  authorizes  the 
Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled  Program — 
SSI. 

'Title  XIX"  means  Title  XIX  of  the 
Social  Security  Act  which  authorizes  the 
Grants  to  States  for  Medical  Assistance 
Programs — Medicaid. 
***** 

"Verification"  means  a  review  of  the 
information  reported  by  institutions  to 
the  State  agency  regarding  the  eligibility 
of  participants  for  free  or  reduced-price 
meals,  and,  in  addition,  for  a  pricing 
program,  confirmation  of  eligibility  for 
free  or  reduced-price  benefits  under  the 
program.  Verification  for  a  pricing 
program  shall  include  confirmation  of 
income  eligibility  and,  at  State 
discretion,  any  other  information 
required  on  the  application  which  is 
defined  as  documentation  in  §  226.2. 
Such  verification  may  be  accomplished 
by  examining  information  (e.g.,  wage 
stubs,  etc.)  provided  by  the  household  or 
other  sources  of  information  as  specified 
in  S  226.23(h)(2)(iv).  However,  if  a  food 
stamp  or  AFDC  case  number  is  provided 
for  a  child,  verification  for  such  child 
shall  include  only  confirmation  that  the 
child  is  included  in  a  currently  certified 
food  stamp  household  or  AFDC 
assistance  unit:  or.  for  an  adult 
participant,  if  a  food  stamp  case  number 
or  SSI  or  Medicaid  assistance 
identification  number  is  provided, 
verification  for  such  participant  shall 
include  only  confirmation  that  the 
participant  is  included  in  a  currently 
certified  food  stamp  household  or  is  a 
current  SSI  or  Medicaid  participant. 

4.  In  S  226.4: 

a.  Introductory  paragraph  (b)  is 
revised. 

b.  Paragraphs  (bKl),  (b)(2).  (b)(3). 
(b)(5),  (b)(6),  (b)(7).  (b)(8),  and  (b)(9),  are 
amended  by  removing  the  word 
"children"  in  each  place  it  appears  and 
adding  in  its  place  the  word 
"participants". 

c.  In  paragraph  (g)(2)  the  first  sentence 
is  amended  by  adding  the  words  ",  adult 
day  care  centers"  following  the  words 
"child  care  centers". 

The  revision  specified  above  reads  as 
follows: 

§  226.4    Payments  to  States  and  us*  of 
funds. 

***** 

(b)  Center  funds.  For  meals  served  to 
participants  in  child  care  centers,  adult 
day  care  centers  and  outside-school- 
hours  care  centers,  funds  shall  be  made 
available  to  each  State  agency  in  an 
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amount  no  less  than  the  sum  of  the 
products  obtained  by  multiplying: 
***** 

S.  In  §  226.6: 

a.  Paragraphs  (b)(2).  (b)(7),  and  (b)(8) 
are  revised. 

b.  Introductory  paragraph  (c)  is 
amended  by  removing  the  reference 
"§  226.6(j)"  and  addli^  the  reference 
"8  22e.e(k)"  in  iU  place. 

c  Paragraphs  (c)(5)  and  (c)(6)  are 
amended  by  removing  the  words 
"participatbig  children"  and  adding  the 
word  "participants"  in  its  place. 

d.  Paragraph  (c)(ll)  is  revised. 

e.  The  paragraph  heading  for 
paragraph  (d)  is  revised. 

f.  In  paragraph  (d)(3).  the  last  sentence 
is  amended  by  removing  the  reference 
"5  226.6(m)"  and  adding  the  reference 
"§  226.6(n)"  in  its  place. 

g.  Paragraphs  (e)  through  (o)  are 
redesignated  as  paragraphs  (f)  through 
(p)  and  a  new  paragraph  (e)  is  added. 

h.  Newly  redesignated  paragraph  (f)(7) 
is  revised. 

i.  In  newly  redesignated  paragraph 
(f)(8),  the  first  sentence  is  amended  by 
removing  the  words  "enrolled  children" 
and  adding  the  word  "participants"  in 
its  place. 

j.  In  newly  redesignated  paragraph  (g). 
the  second  and  third  sentences  are 
revised. 

k.  In  newly  redesignated  paragraph 
(h),  the  sentence  is  amended  by 
removing  the  word  "children"  and 
adding  the  word  "participants"  in  its 
place. 

L  Newly  redesignated  paragraph  (i)(l) 
is  amended  by  adding  the  words  "adult 
day  care  centers"  following  the  words 
"day  care  homes,". 

m.  In  newly  redesignated  paragraph 
(k)(9),  the  second  sentence  is  amended 
by  removing  the  word  "children"  and 
adding  the  word  "participants"  in  its 
place. 

n.  In  newly  redesignated  paragraph 
(1)(1),  the  second  sentence  is  amended 
by  adding  the  word  ",  adult  day  care" 
following  the  words  "child  care". 

o.  Newly  redesignated  paragraph 
(1)(3).  is  amended  by  adding  the  words 
"or  adult  day  care  facilities"  following 
the  word  "facilities". 

p.  In  newly  redesignated  paragraph 
(p).  the  first  sentence  is  amended  by 
removing  the  reference  "§  226.6(k)"  and 
adding  the  reference  "5  226.6(1)"  in  its 
place. 

The  revisions  specified  above  read  as 
follows: 


S226.6    Stat* 
rssponslbMtl**. 

*        * 


agwicy  adinMstrativs 


(2)  For  child  care  centers,  adult  day 
care  centers  and  outside-school-hours 
care  centers,  submission  of  current 
eligibility  information  on  enrolled 
participants. 
•        *        «        *        « 

(7)  Submission  of  documentation  that 
all  child  care  centers,  adult  day  care 
centers,  outside-school-hours  care 
centers,  and  day  care  homes  for  which 
application  is  made  are  in  compliance 
with  Program  licensing/approval 
provisions; 

(8)  For  proprietary  Title  XIX  or  Title 
XX  centers,  submission  of 
documentation  that  they  are  currently 
providing  nonresidential  day  care 
services  for  which  they  receive 
compensation  under  Title  XIX  or  Title 
XX  of  the  Social  Security  Act,  and 
certification  that  not  less  than  25 
percent  of  enrolled  participants  in  each 
such  center  during  the  most  recent 
calendar  month  were  Title  XIX  or  Title 
XX  beneficiaries; 
***** 

(c)*  •  * 

(11)  The  claiming  of  Program  payment 
for  meals  served  by  a  proprietary  Title 
XIX  or  Title  XX  center  during  a  calendar 
month  in  which  less  than  25  percent  of 
enrolled  participants  were  Title  XIX  or 
Title  XX  beneficiaries. 

(d)  Licensing/approval  for  child  care 
centers,  outside-school-hours  care 
centers  and  day  care  homes.  *  *  * 

(e)  Licensing/approval  for  adult  day 
care  centers.  This  paragraph  prescribes 
State  agency  responsibilities  to  ensure 
that  adult  day  care  centers  meet  the 
licensing/approval  criteria  set  forth  in 
this  Part  Sfransoring  organizations  shall 
submit  to  the  State  agency 
documentation  that  facilities  under  their 
jurisdiction  are  in  compliance  with 
licensing/approval  requirements. 
Independent  adult  day  care  centers  shall 
submit  such  documentation  to  the  State 
agency  on  their  own  behalf.  Each  State 
agency  shall  establish  procedures  to 
annually  review  information  submitted 
by  institutions  to  ensure  that  all 
participating  adult  day  care  centers 
either 

(1)  Are  licensed  or  approved  by 
Federal.  State  or  local  authorities, 
provided  that  institutions  which  are 
approved  for  Federal  programs  on  the 
basis  of  State  or  local  licensing  shall  not 
be  eligible  for  the  Child  Care  Food 
Program  if  their  licenses  lapse  or  are 
terminated;  or 

(2)  Are  complying  with  applicable 
procedures  to  renew  licensing  or 
approval  in  situations  where  the  State 
agency  has  no  information  that  licensing 
or  approval  will  be  denied. 

(f)*  *  • 


(7)  Inform  institutions  with  separate 
meal  charges  of  their  responsibility  to 
ensure  that  free  and  reduced-price 
meals  are  served  to  participants  unable 
to  pay  the  full  price  and  provide  to  all 
institutions  a  copy  of  the  income 
standards  to  be  used  by  institutions  for 
determining  the  eligibility  of 
participants  for  free  and  reduced-price 
meals  under  the  Program. 
♦        •        •        •        • 

(g)  *  •  *  At  a  minimum,  the  State 
shall  annually  notify  each 
nonparticipating  child  care  center, 
outside-school-hours  care  center,  and 
day  care  home  within  the  State  that  is 
Ucensed.  approved,  registered,  or 
receiving  funds  under  Title  XX  and  each 
nonpartjciputing  adult  day  care  center 
that  is  licensed  or  approved,  of  the 
availability  of  the  Program,  the 
requirements  for  Program  participation, 
and  the  application  procedures  to  be 
followed  in  the  Program.  The  State 
agency  shall  make  the  list  of  diild  care 
centers,  adult  day  care  centers,  outside- 
school-hours  care  centers,  and  day  care 
homes  notified  each  year  available  to 
the  public  upon  request. 

6.  In  S  226.7: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  the  words  "enrolled  children" 
and  adding  the  word  "participants"  in 
its  place. 

b.  In  paragraph  (i).  the  second 
sentence  is  revised. 

c.  Paragraph  (k)  is  amended  by 
removing  the  reference  "5  228.6(j)"  and 
adding  the  reference  "S  226.6(k)"  in  its 
place. 

d.  Paragraph  (1)  is  revised. 

e.  Paragraph  (m)(l)  is  amended  by 
removing  the  words  "child's  parents" 
and  adding  the  words  "participant's 
family"  in  its  place. 

The  revisions  specified  above  read  as 
follows: 

§226.7    Stat*  agsncy  r*sponsil>Hiti*s  for 
financial  managsniMit 


(i)  •  *  •  The  State  agency  shall 
maintain  on  file  a  statement  of  the 
State's  law  and  policy  governing  the  use 
of  interest  earned  on  advanced  funds  by 
sponsors,  institutions,  child  care 
facilities  and  adult  day  care  facilities. 

*  *  •  4  • 

(1)  Participation  controls.  The  State 
agency  may  establish  control 
procedures  to  ensure  that  payment  is 
not  made  for  meals  served  to 
participants  attending  in  excess  of  the 
authorized  capacity  of  each  independent 
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center,  adult  day  care  facility  or  child 
care  facility. 


S226.S    [AfiMnd«dl 

7.  In  S  226.8,  paragraph  (a)  is  amended 
by  adding  the  words  "XIX  and  Title" 
following  the  word  "Title"  in  the  second 
sentence. 

8.  In  S  226.9: 

a.  Paragraph  (b)(l]  is  revised. 

b.  Paragraph  (b)(2)  is  amended  by 
removing  the  word  "children"  and 
adding  the  word  "participants"  in  its 
place. 

The  revision  specified  above  reads  as 
follows: 

9226.9    AMHiniwntofrat—of 
remDui  sfliTwni  tot  cvimrs. 

*  •        *        •        • 

(b)  *  •  * 

(1)  Require  that  institutions  submit 
each  month's  figures  for  meals  served 
daily  to  participants  from  families 
meeting  the  eligibility  standards  for  free 
meals,  to  participants  from  families 
meeting  the  eligibility  standards  for 
reduced-price  meals,  and  to  participants 
from  families  not  meeting  such 
guidelines;  or 

*  •        *        •        * 

9.  In  I  226.10  paragraph  (c)  is 
amended  by  revising  the  third,  fourth 
and  fifth  sentences  to  read  as  follows: 

$226.10   ProQfwn  peyiDMit  procwkms. 

(c)  *  *  *  Independent  proprietary 
Title  XIX  or  Title  XX  centers,  for  months 
in  which  not  less  than  25  percent  of 
enrolled  participants  were  Title  XIX  or 
Title  XX  beneHciaries,  shall  submit  the 
percentages  of  enrolled  participants 
receiving  Title  XIX  or  Title  XX  benefits 
for  the  month  covered  by  the  claim 
month.  Sponsoring  organizations  of  such 
centers  shall  submit  the  percentage  of 
enrolled  participants  receiving  Title  XIX 
or  Title  XX  benefits  for  each  center  for 
the  claim.  Sponsoring  organizations  of 
such  centers  shall  not  include  in  any 
claim  those  centers  in  which  less  than  25 
percent  of  enrolled  participants  were 
Title  XIX  or  Title  XX  beneficiaries  for 
the  month  claimed. 


S  226.11    Program  paymento  for  cNM  ear* 
Gcntarp,  adull  day  cara  cantacaand 


(b)  Each  institution  shall  report  each 
month  to  the  State  agency  the  total 
number  of  meals,  by  type  (breakfasts, 
limches,  suppers,  and  supplements), 
served  to  participants  except  that  such 
reports  shall  be  made  for  a  proprietary 
Title  XIX  or  Title  XX  center  only  for 
calendar  months  during  which  not  less 
than  25  percent  of  enrolled  participants 
were  Title  XIX  or  Title  XX  beneficiaries. 

(c)  Each  State  agency  shall  base 
reimbursement  to  each  institution  on  the 
number  of  meals,  by  type,  served  to 
participants  multiplied  by  the  assigned 
rates  of  reimbursement,  except  that 
reimbursement  shall  be  payable  to 
proprietary  Title  XIX  and  Title  XX 
centers  omy  for  calendar  months  during 
which  not  less  than  25  percent  of 
enrolled  participants  were  Title  XIX  or 
Title  XX  beneficiaries.  In  computing 
reimbursement,  the  State  agency  shall 
either 

(1)  Base  reimbursement  to  institutions 
on  actual  daily  counts  of  meals  served, 
and  multiply  the  number  of  meals,  by 
type,  served  to  participants  eligible  to 
receive  free  meals,  served  to 
participants  eligible  to  receive  reduced- 
price  meals,  and  served  to  participants 
from  feunilies  not  meeting  such 
standards  by  the  applicable  national 
average  payment  rate;  or 

(2)  Apply  the  applicable  claiming 
percentage  or  percentages  to  the  total 
number  of  meals,  by  type,  served  to 
participants  and  multiply  the  product  or 
products  by  the  assigned  rate  of 
reimbursement  for  each  meal  type;  or 

(3)  Multiply  the  assigned  blended  per 
meal  rate  of  reimbursement  by  the  total 
number  of  meals,  by  type,  served  to 
participants. 


10.  In  S  226.11: 

a.  The  section  tide  is  revised. 

b.  The  first  sentence  in  paragraph  (a) 
is  amended  by  adding  the  words  ",  adult 
day  care  centers"  following  the  words 
"child  care  centers". 

c.  Paragraphs  (b)  and  (c)  are  revised. 
The  revisions  specified  above  read  as 

follows: 


9226.12   [Amandad] 

11.  In  {  226.12  the  concluding  text  at 
the  end  of  paragraph  (b)  is  amended  by 
removing  the  reference  "(  226.6(j)" 
where  it  appears  and  adding  the 
reference  "S  226.6(k)"  in  its  place. 

9226.14    [Amandad] 

12.  In  Section  226.14,  paragraph  (a)  is 
amended  by  removing  the  reference 

"S  226.6(j)"  and  adding  the  reference 
"§226.60()"  in  iU  place. 

13.  In  9  226.15: 

a.  The  first  sentence  of  paragraph  (a) 
is  amended  by  adding  the  words  "Title 
XIX  and"  following  the  word 
"proprietary". 

b.  Paragraphs  (bMl).  (b)(4).  (b)(6). 
(e)(2),  and  (e)(4]  are  revised. 


c.  Paragraph  (•)(3)  is  amended  by 
removing  the  reference 

"9  22e.23(e)(l)(iii)"  and  adding  the 
reference  "9  228.23(e)(l)(iv)"  in  its  place. 

d.  Paragraph  (e)(ll)(ii)  is  amended  by 
removing  the  word  "children"  and 
adding  the  word  "participants"  in  its 
place. 

e.  Paragraph  (g)  is  amended  by 
removing  the  reference  "9  226.6(e)(1)" 
and  adding  the  reference  "§  226.0(f)(1)" 
in  its  place. 

The  revisions  specified  above  read  as 
follows: 

9226.1S   Institution  provlslona. 

***** 

(b)  •  *  * 

(1)  Except  for  proprietary  Tide  XIX 
and  Tide  XX  centers  and  sponsoring 
organizations  or  proprietary  Title  XIX 
and  Tide  XX  centers,  evidence  of 
nonprofit  stattts,  in  accordance  with 
Section  226.16(a). 

(4)  If  an  independent  child  care  center 
or  independent  outside-school-hours 
care  center,  documentation  that  it  meets 
the  licensing/approval  requirements  of 
9  226.6(d)(1);  or,  if  an  independent  adult 
day  care  center,  the  licensing/approval 
requirements  of  9  22e.l9a(b)(3). 
*        •        *        •        • 

(6)  For  each  proprietary  Tide  XIX  or 
Tide  XX  center,  documentation  that  it 
provides  nonresidential  day  care 
services  for  which  it  receives 
compensation  under  Title  XIX  or  Title 
XX  of  the  Social  Security  Act  and 
certification  that  not  less  than  25 
percent  of  the  participants  enrolled 
during  the  most  recent  calendar  month 
were  Title  XIX  or  Title  XX  beneficiaries. 
Sponsoring  organizations  shall  provide 
documentation  and  certification  for  each 
proprietary  Tide  XIX  or  Tide  XX  center 
under  its  jurisdiction. 

(e)  *  •  • 

(2)  Documentation  of  the  enrollment 
of  each  participant  including  family-size 
and  income  information  used  to 
determine  eligibUity  for  hee  or  reduced- 
price  meals  for  each  participant  reported 
as  being  in  either  need  category,  at  child 
care  centers,  adult  day  care  centers  and 
outside-school-hours  care  centers.  Such 
information  shall  include  the  social 
security  number  of  each  adult  member 
of  the  household.  However,  when  a 
household  applies  for  free  meal 
eligibility  on  behalf  of  a  child  who  is  a 
member  of  a  food  stamp  household  or 
AFDC  assistance  unit  in  accordance 
with  9  226.23(e)(l)(iv),  such  information 
shall  consist  of  the  food  stamp  or  AFDC 
case  number  of  the  child(ren)  for  whom 


free  meal  benefits  are  being  claimed. 
When  a  household  applies  for  free  meal 
eligibiUty  on  behalf  of  an  adult 
participant  who  is  a  member  of  a  food 
stamp  household  or  is  an  SSI  or 
Medicaid  participant  in  accordance  with 
9  226.23(e)(l)(v),  such  information  shall 
consist  of  the  food  stamp  case  number 
or  SSI  or  Medicaid  identification 
number  of  the  adult  participant  for 
wdiom  free  meal  benefits  are  being 
claimed. 
***** 

(4)  Daily  records  indicating  the 
number  of  participants  in  attendance 
and  the  number  of  meals,  by  type 
(breakfast,  lunch,  supper,  and 
supplements),  served  to  participants. 
•        *        ♦        •        * 

14.  In  9  226.16: 

a.  Introductory  paragraph  (b), 
paragraphs  (b)(2),  (b)(3),  (c). 
introductory  paragraph  (d),  and 
paragraphs  (d)(1)  and  (d)(2)  are 
amended  by  adding  the  words  "and 
adult  day  care"  following  the  words 
"child  care"  in  each  place  it  appears. 

b.  Paragraph  (b)(1)  is  amended  by 
removing  the  reference  "9  226.6(e)(2)" 
and  adding  die  reference  "9  226.6(f)(2)" 
in  its  place. 

c.  Paragraph  (d)(4)(i)  is  revised. 

d.  Paragraphs  (e)(1)  and  (e)(2)  are 
amended  by  adding  the  words  "or  adult 
day  care"  following  the  words  "child 
care". 

e.  Paragraph  (f)  is  revised. 

f.  In  paragraph  (h),  the  first  sentence  is 
amended  by  adding  the  words  ",  adult 
day  care  centers"  following  the  words 
"child  care  centers". 

g.  Paragraph  (i)  is  amended  by  adding 
the  words  "and  adult  day"  following  the 
word  "child". 

h.  Paragraph  (j)  is  revised. 
The  revisions  specified  above  read  as 
follows: 

9  226.16    Sponsoring  organization 
provisions. 


(d)  *  *  • 

(4)  *  *  * 

(i)  Three  times  each  year  at  each  child 
care  center  and  adult  day  care  center, 
provided  at  least  one  review  is  made 
during  each  child  care  or  adult  day  care 
center's  first  six  weeks  of  Program 
operations  and  not  more  than  six 
months  elapse  between  reviews; 

(f)  The  State  agency  may  require  a 
sponsoring  organization  to  enter  into 
separate  agreements  for  the 
administration  of  separate  types  of 
facilities  (child  care  centers,  day  care 


homes,  adult  day  care  centers,  and 
outside-school-hours  care  centers). 

(j)  A  for-profit  oi^ganization  shall  be 
eligible  to  serve  as  a  sponsoring 
organization  for  proprietary  Tide  XIX  or 
Tide  XX  centers  which  have  the  same 
legal  identity  as  the  organization,  but 
shall  not  be  eligible  to  sponsor 
proprietary  Title  XIX  or  Title  XX  centers 
which  are  legally  distinct  from  the 
organization,  day  care  homes,  or  public 
or  private  nonprofit  centers. 

15.  In  9  226.17  paragraph  (b)(7)  is 
amended  by  removing  the  reference 
"9  226.23(e)(l)(iii)"  and  adding  the 
reference  "9  228.23(e)(l)(iv)"  in  its  place. 

16.  A  new  9  226.19a  is  added  to  read 
as  follows: 

§  226.19a    Adutt  day  car*  ccntar 
provlslona. 

(a)  Adult  day  care  centers  may 
participate  in  the  Program  either  as 
independent  centers  or  under  the 
auspices  of  a  sponsoring  organization; 
provided,  however,  that  public  and 
private  nonprofit  centers  shall  not  be 
eligible  to  participate  in  the  Program 
under  the  auspices  of  a  for-profit 
sponsoring  organization.  Adult  day  care 
centers  participating  as  independent 
centers  shall  comply  with  the  provisions 
of  9  226.15. 

(b)  All  adult  day  care  centers, 
independent  or  sponsored,  shall  meet 
the  following  requirements: 

(1)  Adult  day  care  centers  shall 
provide  a  community-based  group 
program  designed  to  meet  the  needs  of 
functionally  impaired  adults  through  an 
individual  plan  of  care.  Such  a  program 
shall  be  a  structured,  comprehensive 
program  that  provides  a  variety  of 
health,  social  and  related  support 
services  to  enrolled  adult  participants. 

(2)  Adult  day  care  centers  shall 
provide  care  and  services  directly  or 
under  arrangements  made  by  the  agency 
or  organization  whereby  the  agency  or 
organization  maintains  professional 
management  responsibility  for  all  such 
services. 

(3)  Adult  day  care  centers  shall  have 
Federal.  State  or  local  licensing  or 
approval  to  provide  day  care  services  to 
functionally  impaired  adults  (as  defined 
in  9  226.2)  or  individuals  60  years  of  age 
or  older  in  a  group  setting  outside  their 
home  on  a  less  than  24-hour  basis.  Adult 
day  care  centers  which  are  complying 
with  applicable  procedures  to  renew 
licensing  or  approval  may  participate  in 
the  Program  during  the  renewal  process, 
unless  the  State  agency  has  information 
which  indicates  that  renewal  will  be 
denied. 

(4)  Except  for  proprietary  Tide  XIX  or 
Title  XX  centers,  adult  day  care  centers 


shall  be  public,  or  have  tax-exempt 
status  wider  the  Internal  Revenue  Code 
of  1954,  or  be  moving  toward 
compliance  with  the  requirements  for 
tax-exempt  status,  or  be  currendy 
operating  another  Federal  program 
requiring  nonprofit  status.  An  adult  day 
care  center  which  has  applied  to  the 
Internal  Revenue  Service  (IRS)  for  tax- 
exempt  status  may  participate  in  the 
Program  while  its  application  is  pending 
review  by  IRS.  If  IRS  denies  die 
application  for  tax-exempt  status,  die 
adult  day  care  center  shall  immediately 
notify  the  State  agency  of  such  denial 
and  die  State  agency  shall  terminate  the 
participation  of  the  center.  If  IRS 
certification  of  nonprofit  status  has  not 
been  received  within  12  months  of  filing 
the  application  with  IRS,  and  IRS 
indicates  that  the  adult  day  care  center 
has  faded  to  provide  all  required 
information,  the  State  agency  shall 
terminate  the  participation  of  the  adult 
day  care  center  until  such  time  as  IRS 
tax-exempt  status  is  obtained. 

(5)  Each  adult  day  care  center 
participating  in  the  Program  shall  serve 
one  or  more  of  the  following  meal  types: 

(i)  Breakfast, 

(ii)  Lunch. 

(iii)  Supper,  and 

(iv)  Supplemental  food. 

Reimbursement  shall  not  be  claimed  for 
more  dian  two  meals  and  one 
supplement  provided  daily  to  each  adult 
participant. 

(6)  Each  adult  day  care  center 
participating  in  the  Program  shall  claim 
only  the  meal  types  specified  in  its 
approved  application  in  accordance 
with  the  meal  pattern  requirements 
specified  in  9  226.20.  Participating 
centers  may  not  claim  CCFP 
reimbursement  for  meals  claimed  under 
Part  C  of  Tide  III  of  the  Older 
Americans  Act  of  1965.  Reimbursement 
may  not  be  claimed  for  meals  served  to 
persons  who  are  not  enrolled,  or  for 
meals  served  to  participants  at  any  one 
time  in  excess  of  the  center's  authorized 
capacity,  or  for  any  meal  served  at  a 
proprietary  Tide  XIX  or  Tide  XX  center 
during  a  calendar  month  when  less  than 
25  percent  of  enrolled  participants  were 
Title  XIX  or  Title  XX  beneficiaries. 
Menus  and  any  other  nutritional  records 
required  by  the  State  agency  shall  be 
maintained  to  document  compliance 
with  such  requirements. 

(7)  An  adult  day  care  center  may 
obtain  meals  from  a  school  food  service 
facility,  and  the  pertinent  requirements 
of  this  part  shall  be  embodied  in  a 
written  agreement  between  the  center 
and  school.  The  center  shall  maintain 
responsibility  for  all  Program 
requirements  set  forth  in  this  part. 
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(8)  Adult  day  care  centers  shall  collect 
and  maintain  current  family-size  and 
income  information  and  the  social 
security  number  of  adult  household 
members  for  participants  classified  as 
eligible  for  free  and  reduced-price 
meals,  and  documentation  of  the 
enrollment  of  participants  not  eligible 
for  free  or  reduced-price  meals. 
However,  for  households  applying  for 
free  meal  eligibility  on  behalf  of  adult 
participants  from  food  stamp 
households  or  who  are  SSI  or  Medicaid 
participants  in  accordance  with 

§  226.23(e)(l](iv),  adult  day  care  centers 
shall  collect  and  maintain  food  stamp 
case  numbers  or  SSI  or  Medicaid 
assistance  identiflcation  numbers  in  lieu 
of  family-size  and  income  information 
and  social  security  numbers. 

(9)  Each  adult  day  care  center  shall 
maintain  daily  records  of  the  number  of 


meals  by  type  (breakfast,  lunch,  supper, 
and  supplements]  served  to  enrolled 
participants,  and  to  adults  performing 
labor  necessary  to  the  food  service. 

(10)  Each  adult  day  care  center  shall 
maintain  records  on  the  age  of  each 
enrolled  person.  In  addition,  each  adult 
day  care  center  shall  maintain  records 
which  demonstrate  that  each  enrolled 
person  under  the  age  of  60  meets  the 
functional  impairment  eligibility 
requirements  established  under  the 
deHnition  of  "functionally  impaired 
adult"  contained  in  this  Part. 

17.  In  §  228.20: 

a.  Paragraph  (c)  is  revised. 

b.  Paragraph  (h)  is  amended  by 
removing  the  words  "participating 
children"  and  adding  the  word 
"participants"  in  its  place. 

c.  Paragraph  (j)  is  amended  by 
removing  the  words  "child"  and 


"children"  each  time  the  words  appear 
and  adding  the  words  "participant"  and 
"participants"  respectively  in  their 
place. 

d.  A  new  paragraph  (p)  is  added. 

The  revision  and  addition  specified 
above  read  as  follows: 

9  226.20    Requirement*  for  meals. 

(c)  Meal  patterns  for  children  age  one 
through  12  and  adult  participants.  When 
individuals  over  age  one  participate  in 
the  Program,  the  total  amount  of  food 
authorized  in  the  meal  patterns  set  forth 
below  shall  be  provided  in  order  to 
qualify  for  reimbursement. 

Breakfast 

(1)  The  minimum  amount  of  food 
components  to  be  served  as  breakfast  as 
set  forth  in  paragraph  (a](l)  of  this 
section  are  as  follows: 


Food  components 


Age  1  upto3 


Age3upto6 


Age  6  up  10  12  > 


AduH  participants  * 


Milk,  fluid 

Vegetables  and  FniHs 
Vegetable(s)  and/or  Fnjit(s) 


or 
Fun-strength  vegetatile  or  fruit  juice  or  an 
equivalent  quantity  of  any  comt>ination 
ot  vegetable(8),  fruit(8),  and  juice. 

Bread  and  Bread  Alternate*  > 

Bread 


or 
Combread,  biscuits,  roHs.  mutfina,  etc.*..... 

or 
Cold  dry  cereal  • 

or 
Cooked  cereal _ 

or 
Cooked  pasta  or  noodle  products 

or 
Cooked  cereal  grains  or  an  equivalent 
quantity  of  any  conibination  of  bread/ 
bread  alternate. 


Vi  cup  « ....._ 

y4  cup _..„... 

Vt  cup 

V4  slice _ 

Vi  serving 

¥«  cup  or  H  oz.. 

V4  cup 

V*  cup 

y«  cup 


%  cup 

Vicup...- 


1  cup.... 
Vicup. 


Vicup 

Vt  slice 

Vi  serving 

%  cup  or  W  oz.. 

'k  cup 

V4  cup — 


Vfccup. 


Vt  cup 

1sik:e 

1  serving 

%  cup  or  1  oz.. 

'A  cup 

Vicup 

Vi  cup ~ 


Icup.' 
Vioup. 

Vicup. 

IsHce. 

1  serving. 

'U  cup  or  1  OK. 

Vicup. 

Vicup. 

Vicup. 


>  Ctiikjren  age  12  and  up  may  be  served  adult  size  portions  based  on  the  greater  food  needs  of  oMer  boys  and  girls,  but  shall  be  served  not  less  than  the 
minifTHjm  quantities  specified  in  this  section  for  chiWren  age.6  up  to  12. 

'  For  purposes  of  ttie  requirements  outlined  In  this  subsectnn,  a  cup  means  a  standard  measuring  cup. 

*  Bread,  pasta  or  noodle  products,  and  cereal  grains,  shaH  be  wholegrain  or  ennched;  combread.  biscuits,  roMs,  mutfina,  etc.,  shaH  be  made  with  tMholegrain  or 
ennched  meal  or  flour;  cereal  shaH  be  wtK>legrain  or  enricf>ed  or  fortified. 

*  Serving  sizes  and  equivalents  to  be  published  in  guidance  materials  by  Ff4S. 

*  Either  vokjme  (cup)  or  weigfit  (oz.)  twhictiever  is  less. 

*  Adult  participants  may  be  served  larger-size  portions  based  on  the  greater  food  needs  of  okler  persons,  but  shaN  not  be  served  less  than  the  minimum 
quantities  specified  for  adult  participants. 

'  For  adult  participants,  8  ounces  of  yogurt,  1  Vi  ounces  of  natural  cheese  or  2  ounces  of  processed  cheese  may  be  substituted  to  meet  the  milk  requirement 
However,  one  serving  a  day  must  be  fluid  milk.  Further,  it  is  recommended  tttat  no  more  than  two  servings  of  roilk/miik  alternate  be  provided  in  a  day.  When  cheese 
is  used  to  fulfill  ttie  dairy  requirement  it  may  not  t>e  useid  as  a  meat/meal  alternate  at  the  same  meal  service. 


Lunch  or  Supper 

(2)  The  minimum  amounts  of  food 
components  to  be  served  as  lunch  or 


supper  as  set  forth  in  paragraph  (a)(2)  of 
this  section  are  as  follows: 


Food  componertts 


Age  1  up  to  3 


Age3upto6 


Age  6  up  to  12  > 


Adult  pertidpants  * 


Milk.  Ilukt 

Vegetables  and  Fruits  * 

Vegetable's)  and/or  fruit(s) 

Bread  and  Bread  Alterrtates  * 
Bread  


Vicup* 
Vi  cup 
Vi  slice 


K  cup 

Vicup  total 

Vi  slice 


1  cup 

%cup  total 
1  slice 


Icup." 
%cup  total 
1  sNce. 


Federal  Register  /  Vol.  53.  No.  249  /  Wednesday.  December  28,  1988  /  Rules  and  Regulations    52593 


Food  oomponents 


or 

Cornt>read,  t>iscuits,  roll,  muffins,  ete.» 

or 

Cooked  pasta  or  noodle  products 

or 
Cooked  cereal  grains  or  an  equivalent 
quantity  of  any  combination  of  bread/ 
bread  alternate. 

Meat  and  Meat  /Alternates 

Lean  meat  or  poultry  or  fish  • 

or 

Cheese 

or 

Eggs 

or 

Cooked  dry  tieans  or  pees „ 

or 

Peartut  butter  or  soynut  tMJtter  or  other 

nut  or  seed  butters. 

or 

Peanuts   or   soynuls   or   tree   nuts   or 

seeds.' 

or 
An  equivalent  quantity  of  any  combina- 
tMMi  of  the  above  meat/meet  alter- 
nates. 


Age  1  up  to  3 


Vi  serving.. 

y4cup 

Vi  cup 


...  1  oz 

1  oz 

1  egg... 

Vicup.. 

2  Itnp.. 


Vioz*  =  50%. 


Age3  up  to  6 


Vi  serving. 

V*  cup 

V«cup 


IVioz 

IViOZ „... 

1  egg — 

H  cup 

31 


%oz«  =  50%.. 


Age  6  up  to  12' 


1  serving 

Vicup „ 

Vi  cup 


2  0?_.. 

2oz 

legg.... 
Vicup.. 
4tbep... 


1  oz  •  =  50%.. 


AduH  perticipenis  • 


1  serving. 
Vicup. 
Vi  cup 

2  or 
2oz. 

legg 

>«cup. 

4lbap 

las' 


50%. 


rritiinSmtSrlSSm  •^cSid'^  uSictSltor  <52tof«^^  °"  ***  '**'*  *°**^  "***  ^'^^^^^^^^V^-^*^^  f*"^*^  not  leee  »iw  the 


mum  quammea  apeclIM  in  thi*  aaction  for  chidren  age  0  up  to  12. 
'  For  purpoeea  ot  the  requirements  outlined  in  this  subsectkm,  a  cup  means 

'  iJISS  n2LiII^J!ll5L*lJ3JK^  •"*•''?'  *~*'<'"  Fult-strerjg;  vegetau.  „  ■■„  , , ^  ^  ,.^ .  ,.^„  .,„,  ^^^  „,  „.,  .,^„™™. 

^^^^^^^^^WBaaj)«tijior  noodle  products,  and  cereal  grams  shall  be  wholegrain  or  enrtched.  combread.  biacuits,  rolls,  muffms,  etc.,  shaH  be  made  with  w»>olay«n  or 

!  S^y*^  *''"*  equivalents  to  be  pubfished  in  guidance  materials  by  FrJS 
•  EdMa  porton  aa  aerved. 


a  standard  measuring  cup. 
vesjetalJle  or  fruit  juice  mey  be  counted  to  meet  not  more  tnan  one-haH  of  this  requirement. 


•  II?*  *""*  SCi**"**  **'  "**  **  "***  ■•  "**  alternates  are  listed  in  program  guidance. 

J!!!?-!y?..'?l^>,  °*  ?***y**'^'.  ••?"  *>•  met  with  nuts  or  seeds.  Nuts  or  seeds  shall  be  combined  with  another  meat/meat  alternate  to  fulfill  the 

requremem.  For  pwpose  of  determining  combinationa,  1  oz.  of  nuts  or  seeds  is  equal  to  1  oz.  of  cooked  lean  meat,  poultry  or  fish 
quanlittMapadMfor\du!lpai^^       largers.2e  portkjns  based  on  the  greater  food  needs  of  older  persons,  but  shaH  not  be  served  less  than  the  Mnimum 

..,  '*!^***Py<'p<*f^»«yw»«o>ro»»t.  1V^  ounces  of  natural  cheese  or  2  ounces  of  processed  cheese  may  be  substituted  to  meet  the  mik  requhenwnt 
■  »Sm?«:  .SZVT^.  fr^n.  ry* .  ,. ""°  , ,  ^"^  "  *  ^•«>*"«"*kled  that  no  more  than  two  servwws  of  milk/milk  alternate  be  provKled  m  a  day.  When  cheeee  is 
used  to  fulfill  Ihe  dairy  reqi*ement  it  may  not  be  used  as  a  meat/meat  alternate  at  the  same  meal  swvlce 


Supplemental  Food 

(3)  The  minimum  amoimts  of  food 
components  to  he  served  as 


supplemental  food  as  set  forth  in  components.  Quice  may  not  be  served 

paragraph  (a)(3]  of  this  section  are  as  when  milk  is  served  as  the  only  odier 

follows.  Select  two  of  the  following  four      component) 


Food  components 


MMk.  fluid 

Vegetablea  and  FnMs 

Vegetable(s)  and/or  fnjit(s) 

or 
Full-strsnglh  vegetable  or  fniK  juice  or  an 
equivalent  quantity  of  any  combination 
of  vegetable(s).  fiult(s)  and  Mce. 
Bread  and  Bread  Allemates  * 

Bread „ 

or 

Combread,  biscuits,  rolls,  muffina,  etc  * 

of 

CoW  dry  cereal » _.... 

or 
Cooked 


Cooked  pesta  or  noodle  products 

or 
Cooked  cereal  grains  or  an  equivalent 
quantity  of  any  combinalion  of  bread/ 
bread  aNernaie. 

Meat  and  Meat  /Vttemaies 

Lean  meat  or  poultry  or  fish  • _ 

or 

Cheeee  «..«,.«.«««««„-„.«.««,«.«. 

or 
Eggs 


or 
Cooked  dnr  beam  or  peas . 


Agel  upto3 


Vicup*. 

Vi  cup.... 
Vicup.... 


Vi  slice...- 

Vi  serving 

V^i  cup  or  Vi  oz.. 

V*  cup 

y4cup.... 

Vi  cup 


Vioz... 
Vi  oz .... 
Viegg. 
Vicup.. 


AgeSuptoS 


Vicup. 
Vicup. 
Vicup~ 


V4  Slice 

Vi  serving _ 

Vi  cup  or  Vi  oz.. 

Vi  cup 


Vicup. 
Vicup- 


Hoz_ 

Vioz 

Vi  egg 


Vicup. 


Age  6  up  to  12 ' 


1  cup... 
«icup.. 
%cup. 


AduN  pwncipale  ■ 


1  serving.. 


^4  cup  or  t  oz... 

Vi  cup 

Vicup __ 

Vicup „ 


1  oz 

1  01..... 

1  egg... 
V4Cup. 


Icup.* 
%cup. 
%cup. 

1  sSce. 

1  serving. 

%  cup  or  1  oz. 

Vicup. 

Via*. 

Vicup. 

lOK. 

los. 
1  egg. 

Vicup. 


«4if#ii#iWlii.. 
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Food  oofnponerrts 


or 

Peanut  butter  or  soynut  butter  or  other 

nut  or  seed  butters. 

or 

Peanuts   or   soynuts   or   tree   nuts   or 

seeds.' 

or 
An  equrvaieot  quantity  of  any  combina- 
tion of  the  meat/ meat  alternates. 


Agel  uptoS 


1  tbsp.. 

V4  02... 


Age3uplo6 


1  ItMp.. 
Vkoz... 


Age  6  up  to  12  > 


2tbip.. 
1  OK..... 


Adult  partidpate  • 
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2tbapL 
los. 


'  Children  age  12  and  up  may  be  served  adult  size  portions  based  on  the  greater  food  needs  o«  older  boys  and  girls,  but  shall  be  served  not  less  than  the 

minimom  quantities  specified  in  this  section  for  children  age  6  up  to  12. 

» For  purposes  of  the  requirements  outlined  in  this  paraaraph.  a  cup  means  a  standard  measunng  c^. k  u  u^  _.^  ...;«.  ,j.«i»~-io  « 

'  Bread!  pMta  or  noodleproducts.  and  cereal  ^Jn  shall  be  wholegrain  or  enriched,  comoread.  biscuits,  rolls,  muffins,  etc.,  shaM  be  made  with  whoiegrain  or 

enriched  meal  or  flour  cereal  shaM  be  wholegrain  or  enriched  or  lortilied. 

*  Serving  siie  and  equivalents  to  be  published  in  guidance  materials  by  FNS. 
»  Either  volume  (cup)  or  weight  (ot),  whichever  is  less. 

■  EdMe  portion  as  served. 

'  Tree  nuts  and  seeds  that  may  be  used  as  meat  alternates  are  listed  m  program  guidance.  .. ..  ^  „  __  , ^  u.^  «..„  *„  —jr™.— 

•  Adult  participants  may  be  served  larger-size  portions  based  on  the  greater  food  needs  of  older  persons,  but  shall  not  be  served  less  than  the  mmimum 

''^  »  For  adult  participants,  8  ounces  of  yogurt,  1 V4  ounces  of  natural  cheese  or  2  ounces  of  processed  cheese  may  be  substituted  to  meet  the  mUk  requirement 
However,  one  seiviog  a  day  must  be  fluid  rt^k.  Further,  it  is  recommended  that  no  more  than  two  servings  of  miik/milk  alternate  be  provided  in  a  day.  When  cheese 
is  used  to  fulfill  ttie  dairy  requirement,  it  may  not  be  used  as  a  meat/meat  alternate  at  the  same  meal  service. 


(p)  Adult  participant  meal  provisions. 
When  persons  enrolled  in  adult  day  care 
centers  participate  in  the  Program,  the 
total  amount  of  food  authorized  in  the 
meal  patterns  for  age  six  to  twelve  as 
set  forth  in  §  226.20(c)  shall  be  provided, 
at  a  minimum,  in  order  to  qualify  for 
reimbursement. 

§  226.21    [Ammidadi 

18.  In  §  226.21: 

a.  Paragraph  (a3(5)  is  amended  by 
removing  the  word  "children"  and 
adding  the  word  "participants"  in  its 
place. 

b.  Paragraph  (b)  is  amended  by 
removing  the  reference  "8  226.6(h)" 
where  it  appears  and  adding  the 
reference  "§  226.6{i)"  in  its  place. 

19.  In  %  226.23,  the  first  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  "and  adult  day  care"  following 
the  words  "child  care". 

20.  In  §  226.23  paragraph  (b)  is 
amended  by  removing  the  word 
"children"  the  second  time  it  appears 
and  adding  the  word  "participants"  in 
its  place. 

21.  In  §  226.23  paragraph  (c)  is 
amended  as  follows: 

a.  Paragraph  (c)(2)  is  revised. 

b.  Paragraph  (c)(3)  is  amended  by 
removing  the  word  "children"  where  it 
appears  and  adding  the  word 
"participants"  in  its  place. 

c.  Paragraph  (c)(5)  is  amended  by 
removing  the  word  "child"  and  adding 
the  word  "person"  in  its  place. 

The  revisions  specified  above  read  as 
follows: 

§  226.23    Fra«  and  raduced-prica  maal*. 

***** 

(c)*  *  * 

(2)  A  description  of  the  method  or 
methods  to  be  used  in  accepting 


applications  from  families  for  free  and 
reduced-price  meals.  Such  methods  will 
ensure  that  applications  are  accepted 
from  households  on  behalf  of  children 
who  are  members  of  AFDC  assistance 
units  or  food  stamp  households  or,  for 
adult  participants,  who  are  members  of 
a  food  stamp  household  or  SSI  or 
Medicaid  participants; 
***** 

22.  In  5  226.23,  the  fourth  and  fifth 
sentences  of  paragraph  (d)  are  revised 
and  three  new  sentences  are  added  to 
read  as  follows: 


(d)  *  *  *  The  release  issued  by  child 
care  institutions  which  charge 
separately  for  meals  shall  announce  the 
availabihty  of  free  and  reduced-price 
meals  to  children  meeting  the  approved 
eligibility  criteria.  The  release  issued  by 
child  care  institutions  shall  also 
announce  that  children  who  are 
members  of  AFDC  assistance  units  or 
food  stamp  households  are 
automatically  eligible  to  receive  free 
meal  benefits.  The  release  issued  by 
adult  day  care  centers  which  charge 
separately  for  meals  shall  annoimce  the 
availability  of  free  and  reduced-price 
meals  to  participants  meeting  the 
approved  eligibility  criteria.  The  release 
issued  by  adult  day  care  centers  shall 
also  announce  that  adult  participants 
who  are  members  of  food  stamp 
households  or  who  are  SSI  or  Medicaid 
participants  are  automatically  eligible  to 
receive  free  meal  benefits.  All  releases 
shall  state  that  meals  are  available  to  all 
participants  without  regard  to  race, 
color,  national  origin,  sex,  age  or 
handicap. 


9226.23    [Amended] 

23.  In  S  226.23  paragraph  (e)  is 
amended  as  follows: 

a.  Paragraphs  (e)(l)(i)  and  (e)(l)(ii)  are 
revised,  llie  paragraph  heading  for 
paragraph  (e)(i)  is  republished  for  the 
convenience  of  the  reader. 

b.  Paragraph  (e){l)(iii)  is  redesignated 
as  paragraph  (e)(l)(iv)  and  a  new 
paragraph  (e)(l)(iii)  is  added. 

c.  A  new  paragraph  (e)(l)(v)  is  added. 

d.  In  paragraph  (e)(2)  the  paragraph 
heading  and  introductory  paragraph  are 
revised  and  paragraphs  (e)(2)(ii). 
(e)(2)(v).  (e)(2)(vi),  and  (e)(2)(vii)  are 
revised. 

e.  Paragraph  (e)(2)(iv)  is  amended  by 
removing  the  word  "child"  the  second 
time  it  appears  and  adding  the  word 
"person"  in  its  place. 

f.  Paragraph  (e)(3}  is  amended  by 
removing  the  word  "parents"  and 
adding  the  word  "household"  in  its 
place. 

g.  Paragraph  (e)(4)  is  revised. 

h.  In  paragraph  (e)(5)  the  second 
sentence  is  amended  by  removing  the 
words  "parent  or  guardian"  and  adding 
the  word  "household"  in  its  place. 

The  revisions  specified  above  read  as 

follows: 

***** 

(e)(1)  Application  for  free  and 
reduced-price  meals,  (i)  For  the  purpose 
of  determining  eligibility  for  free  and 
reduced-price  meals,  institutions  other 
than  sponsoring  organizations  of  day 
care  homes  shall  distribute  applications 
for  free  and  reduced-price  meals  to  the 
families  of  participants  enrolled  in  the 
institution.  Sponsoring  organizations  of 
day  care  homes  shall  distribute 
applications  for  free  and  reduced-price 
meals  to  day  care  home  providers  who 
wish  to  enroll  their  eligible  children  in 
the  Program.  The  application,  and  any 


other  descriptive  material  distributed  to 
such  persons,  shall  contain  only  the 
family-size  income  levels  for  reduced- 
price  meal  eligibility  with  an 
explanation  that  households  with 
incomes  less  than  or  equal  to  these 
levels  are  eligible  for  free  or  reduced- 
price  meals.  Such  forms  and  descriptive 
materials  may  not  contain  the  income 
standards  for  fi-ee  meals.  However,  such 
forms  and  materials  distributed  by  child 
care  institutions  shall  state  that,  if  a 
child  is  a  member  of  a  food  stamp 
household  or  AFE)C  assistance  unit,  the 
.  child  is  automatically  eligible  to  receive 
free  CCFP  meal  benefits,  subject  to  the 
completion  of  the  application  as 
described  in  §  226.23(e)(l){ii)  of  this  part 
such  forms  and  materials  distributed  by 
adult  day  care  centers  shall  state  that  if 
an  adult  participant  is  a  member  of  a 
food  stamp  household  or  is  a  SSI  or 
Medicaid  participant  the  adult 
participant  is  automatically  eligible  to 
receive  fiee  CCFP  meal  benefits,  subject 
to  completion  of  the  application  as 
described  in  9  226.23(e)(l)(iii)  of  this 
part. 

(ii)  Except  as  provided  in  paragraph 
(e)(l)(iv)  of  this  section,  the  application 
for  children  shall  contain  a  request  for 
the  following  information: 

(A)  The  names  of  all  children  for 
whom  application  is  made; 

(B)  The  names  of  all  other  household 
members: 

(C)  The  social  security  number  of  all 
adult  household  members  21  years  of 
age  or  older  or  an  indication  that  a 
household  member  does  not  possess 
one; 

(D)  The  total  current  household 
income,  and  the  income  received  by 
each  household  member  identified  by 
source  of  income  (such  as  earnings, 
wages,  welfare,  pensions,  support 
payments,  unemployment  compensation, 
social  security,  and  other  cash  income 
received  or  withdrawn  from  any  other 
source,  including  savings,  investments, 
trust  accounts,  and  other  resources); 

(E)  A  statement  to  the  effect  that  "In 
certain  cases,  foster  children  are  eligible 
for  free  and  reduced-price  meals 
regardless  of  household  income.  If  such 
children  are  living  with  you  and  you 
wish  to  apply  for  such  meals,  please 
contact  us."; 

(F)  A  statement  which  includes 
substantially  the  following  information: 
"Section  9  of  the  National  School  Lunch 
Act  requires  that,  unless  you  provide  a 
food  stamp  or  AFDC  case  number  for 
your  child,  you  must  provide  the  social 
seciuity  numbers  of  all  adult  members 
of  your  household  in  order  for  your  child 
to  be  eligible  for  free  or  reduced-price 
meals.  Provision  of  these  social  security 
numbers  is  not  mandatory,  but  failure  to 


provide  the  nimibers  will  result  in  a 
denial  of  the  application  for  free  or 
reduced-price  meals.  This  notice  must 
be  brought  to  the  attention  of  all 
household  members  whose  social 
security  numbers  are  disclosed.  The 
social  security  numbers  may  be  used  to 
identify  household  members  in  carrying 
out  efforts  to  verify  the  correctness  of 
information  stated  on  the  application. 
These  verification  efforts  may  be  carried 
out  through  progam  reviews,  audits,  and 
investigations  and  may  include 
contacting  employers  to  determine 
income,  contacting  a  food  stamp  or 
welfare  office  to  determine  current 
certification  for  receipt  of  food  stamps 
or  AFDC  benefits,  contacting  the  State 
employment  security  office  to  determine 
the  amoiml  of  benefits  received,  and 
checking  the  documentation  produced 
by  household  members  to  prove  the 
amount  of  income  received.  These 
efforts  may  result  in  loss  or  reduction  of 
benefits,  administrative  claims  or  legal 
action  if  incorrect  information  is 
reported."  State  agencies  and 
institutions  shall  ensure  that  the  notice 
complies  with  section  7  of  Pub.  L.  93- 
579.  If  a  State  or  local  agency  plans  to 
use  the  social  security  numbers  for 
CCFP  verification  purposes  in  a  manner 
not  described  by  this  notice,  the  notice 
shall  be  altered  to  Include  a  description 
of  those  uses:  and 

(G)  The  signatiu-e  of  an  adult  member 
of  the  household  which  appears 
immediately  below  a  statement  that  the 
person  signing  the  application  certifies 
that  all  information  furnished  is  true  and 
correct  that  the  application  is  being 
made  in  connection  with  the  receipt  of 
Federal  fimds;  that  Program  officials 
may  verify  the  information  on  the 
application;  and  that  the  deliberate 
misrepresentation  of  any  of  the 
information  on  the  application  may 
subject  the  applicant  to  prosecution 
under  applicable  State  and  Federal 
criminal  statutes. 

(iii)  Except  as  provided  in  paragraph 
(e){l)(v)  of  this  section,  the  application 
for  adults  shall  contain  a  request  for  the 
following  information: 

(A)  The  names  of  all  adults  for  whom 
application  is  made: 

(B)  The  names  of  all  other  household 
members; 

(C)  The  social  security  number  of  all 
adult  household  members  21  years  of 
age  or  older  or  an  indication  that  a 
household  member  does  not  possess 
one; 

(D)  The  total  current  household 
income,  and  the  income  received  by 
source  of  income  (such  as  earnings, 
wages,  welfare,  pensions,  support 
payments,  unemployment  compensation, 
social  security,  and  other  cash  income 


received  or  withdrawn  from  any  other 
source,  including  savings,  investments, 
trust  accounts  and  other  resources): 

(E)  A  statement  which  includes 
substantially  the  following  information: 
"Section  9  of  the  National  School  Lunch 
Act  requires  that  unless  you  provide  a 
food  stamp  case  nimiber  or  SSI  or 
Medicaid  assistance  identification 
number  for  the  adult  for  whom  benefits 
are  sought,  you  must  provide  the  social 
security  numbers  of  all  adult  members 
of  your  household  in  order  for  the  adult 
for  whom  benefits  are  sought  to  be 
eligible  for  free  or  reduced-price  meals. 
Provision  of  these  social  security 
numbers  is  not  mandatory,  but  failure  to 
provide  the  numbers  will  result  in  a 
denial  of  the  application  for  free  or 
reduced-price  meals.  This  notice  must 
be  brought  to  the  attention  of  all 
household  members  whose  social  / 

sectuity  numbers  arc  disclosed.  The 
social  security  nimibers  may  be  used  to 
identify  household  members  in  carrying 
out  efforts  to  verify  the  correctness  of    i 
information  stated  on  the  application.    / 
These  verification  efforts  maybe  carried 
out  through  program  review,  audits  and 
investigations  and  may  include 
contacting  employers  to  determine 
income,  contacting  a  food  stamp  or 
welfare  office  to  determine  current 
certification  for  receipt  of  food  stamps, 
contacting  tne  issuing  office  of  SSI  or 
Medicaid  benefits  to  determine  current 
certification  for  receipt  of  these  benefits, 
contacting  the  State  employment 
security  office  to  determine  the  amoimt 
of  benefits  received,  and  checking  the 
documentation  produced  by  household 
members  to  provide  the  amoimt  of 
income  received.  These  efforts  may 
result  in  loss  or  reduction  of  benefits, 
administrative  claims  or  legal  action  if 
incorrect  information  is  reported."  State 
agencies  and  institutions  shall  ensure 
that  the  notice  complies  with  section  7 
of  Pub.  L.  93-579.  If  a  State  or  local 
agency  plans  to  use  the  social  security 
numbers  for  CCFP  verification  purposes 
in  a  manner  not  described  by  this  notice, 
the  notice  shall  be  altered  to  include  a 
description  of  those  uses;  and 

(F)  The  signature  of  an  adult  member 
of  the  household  which  appears 
immediately  below  a  statement  that  the 
person  signing  the  application  certifies 
that  all  information  furnished  is  true  and 
correct;  that  the  application  is  being 
made  in  connection  with  the  receipt  of 
Federal  funds;  that  Program  officials 
may  verify  the  information  on  the 
application;  and  that  the  deliberate 
misrepresentation  of  any  of  the 
information  on  the  application  may 
subject  the  applicant  to  prosecution 
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under  applicable  State  and  Federal 
criminal  statutes. 
***** 

(v)  If  they  so  desire,  households 
applying  on  behalf  of  adults  who  are 
members  of  food  stamp  households  or 
SSI  or  Medicaid  participants  may  apply 
for  free  meal  benefits  under  this 
paragraph  rather  than  under  the 
procedures  described  in  paragraph 
(e)(l)(iii]  of  this  section.  Households 
applying  on  behalf  of  adults  who  are 
members  of  food  stamp  households  or 
SSI  or  Medicaid  participants  shall  be 
required  to  provide: 

(A)  The  names  and  food  stamp  case 
numbers  or  SSI  or  Medicaid  assistance 
identification  numbers  of  the  adults  for 
whom  automatic  free  meal  eligibility  is 
claimed;  and 

(B)  The  signature  of  an  adult  member 
of  the  household  as  provided  in 

9  226!23(e)(l)(iu)(F). 

In  accordance  writh  i  226.23(e)(l)(iii)(G), 
if  a  food  stamp  case  number  or  SSI  or 
Medicaid  assistance  identification 
number  is  provided  it  may  be  used  to 
verify  the  current  food  stamp  or  SSI  or 
Medicaid  certification  for  the  adult(s) 
for  whom  free  meal  benefits  are  being 
claimed.  Whenever  households  apply 
for  benefits  for  adults  not  receiving  food 
stamps  or  SSI  or  Medicaid  benefits,  they 
must  apply  in  accordance  with  the 
requirements  set  forth  in 
S  226.23(e)(l)(iii). 

(2)  Letter  to  households.  Institutions 
shall  distribute  a  letter  to  households  or 
guardians  4}f  enrolled  participants  in 
order  to  inform  them  of  the  procedures 
regarding  eligibility  for  free  and 
reduced-price  meals.  The  letter  shall 
accompany  the  appUcation  required 
under  paragraph  (e)(l]  of  this  section 
and  shall  contain: 

(ii)  How  a  participant's  household 
may  make  application  for  free  or 
reduced-price  meals; 

(v)  A  statement  to  the  effect  that 
participants  having  family  members 
who  become  unemployed  are  eligible  for 
free  or  reduced-price  meals  during  the 
period  of  unemployment,  provided  that 
the  loss  of  income  causes  the  family 
income  during  the  period  of 
unemployment  to  be  within  the 
eligibility  standards  for  those  meals; 

(vi)  Except  in  the  case  of  adult 
participants,  a  statement  to  the  effect 
that  in  certain  cases  foster  children  are 
eligible  for  free  or  reduced-price  meals 
regardless  of  the  income  of  such 
household  with  whom  they  reside  and 
that  households  wishing  to  apply  for 
such  benefits  for  foster  children  should 
contact  the  institution;  and 


(vii)  An  explanation  that  households 
receiving  free  and  reduced-price  meals 
must  notify  appropriate  institution 
officials  during  the  year  of  any 
decreases  in  household  size  or  Increases 
in  income  of  over  $50  per  month  or  $600 
per  year  (M>— 

(A)  In  the  cas«  of  households  of 
enrolled  children  that  provide  a  food 
stamp  or  AFDC  case  number  to 
establish  a  child's  eligibility  for  fr«e 
meals,  any  termination  in  the  child's 
certification  to  participate  in  the  Food 
Stamp  or  AFDC  Programs,  or 

(B)  In  the  case  of  households  of  adult 
participants  diat  provide  a  food  stamp 
case  number  or  an  SSI  or  Medicaid 
assistance  identification  number  to 
establish  an  adult's  eligibility  for  free 
meals,  any  termination  in  the  adult's 
certification  to  participate  in  the  Food 
Stamp.  SSI  or  Medicaid  Programs. 

•        •        *        •        * 

(4)  Determination  of  eligibility.  When 
a  completed  application  furnished  by  a 
family  indicates  that  the  family  meets 
the  eligibility  criteria  for  free  or 
reduced-price  meals,  the  participants 
bota  that  family  shall  be  determined 
eligible  for  free  or  reduced-price  meals. 
Institutions  that  are  pricing  programs 
shall  promptly  provide  written  notice  to 
each  family  informing  them  of  the 
results  of  the  eligibility  determinations. 
When  the  information  furnished  by  the 
family  is  not  complete  or  does  not  meet 
the  eligibility  criteria  for  free  or 
reduced-price  meals,  institution  officials 
must  consider  the  participants  from  that 
family  as  not  eligible  for  free  or  reduced- 
price  meals,  and  must  consider  the 
participants  as  eligible  for  "paid"  meals. 
When  information  furnished  by  the 
family  of  participants  enrolled  in  a 
pricing  program  does  not  meet  the 
eligibility  criteria  for  free  or  reduced- 
price  meals,  pricing  program  officials 
shall  provide  written  notice  to  each 
family  denied  free  or  reduced-price 
benefits.  At  a  minimum,  this  notice  shall 
include: 

(i)  The  reason  for  the  denial  of 
benefits,  e.g.,  income  in  excess  of 
allowable  limits  or  incomplete 
application; 

(ii)  Notification  of  the  right  to  appeal; 

(iii)  Instructions  on  how  to  appeal; 
and 

(iv)  a  statement  reminding  the 
household  that  they  may  reapply  for  free 
or  reduced-price  benefits  at  any  time 
during  the  year, 

The  reasons  for  ineligibility  shall  be 
properly  documented  and  retained  on 
file  at  the  institution. 


S22S.23   (Amendedl 

24.  In  f  226.23  paragraph  (f)  is 
amended  by  removing  the  word 
"children"  and  adding  the  word 
"participants"  in  its  place. 

25.  In  S  226.23  paragraph  (h)  is 
amended  as  follows: 

a.  Introductory  paragraph  (h)  is 
amended  by  removing  the  reference 
"I  228.6(k)''  where  it  appears  and 
adding  the  reference  "9  226.6(1)"  in  its 
place. 

b.  Paragraph  (h)(1),  the  second 
sentence  of  paragraph  (h)(2)(i), 
paragraph  (h)(2)(iii).  introductory 
paragraph  (h)(2){iv),  paragraphs 
(h)(2)(iv)(A),  (h)(2)(iv)(C)  and  (h)(2)(v) 
are  revised. 

c  Paragraph  (h)(2)(iv)(D)  is  removed. 

d.  Paragraph  (h)(4)  is  amended  by 
removing  the  words  "enrolled  children" 
and  adding  the  word  "participants"  in 
its  place. 

The  revisions  specified  above  should 
read  as  follows: 
*        •        •        •        • 

(1)  Verification  procedures  for 
nonpricing  programs.  State  agency 
ver^cation  procedures  for  nonpricing 
programs  shall  consist  of  a  review  of  all 
approved  free  and  reduced-price 
applications  on  file  to  ensure  that:  (i) 
The  application  has  been  correctly  and 
completely  executed  by  the  household; 
(ii)  the  institution  has  correctly 
determined  and  classified  the  eligibility 
of  enrolled  participants  for  free  or 
reduced-price  meals  based  on  the 
information  included  on  the  application 
submitted  by  the  household;  (iii)  the 
institution  has  accurately  reported  to  the 
State  agency  the  number  of  enrolled 
participants  meeting  the  criteria  for  free 
or  reduced-price  meal  eligibility  and  the 
number  of  enrolled  participants  that  do 
not  meet  the  eligibility  criteria  for  those 
meals;  and  (iv)  in  ad(fitioa.  the  State 
agency  may  conduct  further  verification 
of  the  information  provided  by  the 
household  on  the  approved  application 
for  program  meal  eligibility.  If  this  effort 
is  undertaken,  the  State  agency  shall 
conduct  this  further  verification  for 
nonpricing  programs  in  accordance  with 
the  procedures  described  in  paragraph 
(h)(2)  of  this  section. 

(2)  •  *  * 

(I)  •  •  *  However.  (A)  if  a  food  stamp 
or  AFDC  case  number  is  provided  for  a 
child,  verification  for  such  child  shall 
include  only  confirmation  that  the  child 
is  included  in  a  currently  certified  food 
stamp  househcrid  or  AFDC  assistance 
unit;  or  (B)  if  a  food  stamp  case  number 
or  SSI  or  Medicaid  assistance 
identification  number  is  provided  fot  an 


adult,  verification  for  such  adult  shall 
include  only  confirmation  that  the  adult 
is  included  in  a  currenty  certified  food 
stamp  household  or  is  currently  certified 
to  receive  SSI  or  Medicaid  benefits. 
•        *        •        •        * 

(iii)  Households  shall  be  informed  in 
writing  that  they  have  been  selected  for 
verification  and  they  are  required  to 
submit  the  requested  verification 
information  to  confirm  their  eligibility 
for  free  or  reduced-price  benefits  by 
such  date  as  determined  by  the  State 
agency.  Those  households  shall  be 
informed  of  the  type  or  types  of 
information  and/or  documents 
acceptable  to  the  State  agency  and  the 
name  and  phone  number  of  an  official 
who  can  answer  questions  and  assist 
the  household  in  the  verification  effort 
Households  of  enrolled  chUdren  selected 
for  verification  shall  also  be  informed 
that  if  they  are  currently  certified  to 
participate  in  the  Food  Stamp  or  AFDC 
Program,  they  may  submit  proof  of  that 
certification  in  lieu  of  income 
information.  In  those  cases,  such  proof 
shall  consist  of  a  current  "Notice  of 
Eligibility"  for  Food  Stamp  or  AFDC 
Program  benefits  or  equivalent  official 
documentation  issued  by  a  food  stamp 
or  welfare  office  which  shows  that  the 
children  are  members  of  households  or 
assistance  units  currently  certified  to 
participate  in  the  Food  Stamp  or  AFDC 
Programs.  An  identification  card  for 
either  program  is  not  acceptable  as 
verification  unless  it  contain  an 
expiration  date.  Households  of  enrolled 
adults  selected  for  verification  shall  also 
be  informed  that  if  they  are  currently 
certified  to  participate  in  the  Food 
Stamp  Program  or  SSI  or  Medicaid 
Programs,  they  may  submit  proof  of  that 
certification  in  lieu  of  income 
information.  In  those  cases,  such  proof 
shall  consist  of  (A)  a  current  "Notice  of 
Eligibility"  for  Food  Stamp  benefits  or 
equivalent  official  documentation  issued 
by  a  food  stamp  or  welfare  office  which 
shows  that  the  adult  participant  is  a 
member  of  a  household  currently 
certified  to  participate  in  the  Food 
Stamp  Program.  AJi  identification  card  is 
not  acceptable  as  verification  unless  it 
contains  an  expiration  date;  or  (B) 
official  documentation  issued  by  an 
appropriate  SSI  or  Medicaid  office 
which  shows  that  the  adult  participant 
currently  receives  SSI  or  Medicaid 
assistance.  An  identification  care  is  not 
acceptable  as  verification  unless  it 
contains  an  expiration  date.  All 
households  selected  for  verification 
shall  be  advised  that  failure  to 
cooperate  with  verification  efforts  will 
result  in  a  termination  of  benefits. 


(iv)  Sources  of  information  for 
verification  may  include  written 
evidence,  collateral  contacts,  and/or 
systems  of  records. 

(A)  Written  evidence  shall  be  used  as 
the  primary  source  of  information  for 
verification.  Written  evidence  includes 
written  confirmation  of  a  household's 
circumstances,  such  as  wage  stubs, 
award  letters,  letters  fit)m  employers, 
and,  for  enrolled  children,  current 
certification  to  participate  in  the  Food 
Stamp  or  AFDC  Programs,  or,  for  adult 
participants,  current  certification  to 
participate  in  the  Food  Stamp,  SSI  or 
Medicaid  Programs.  Whenever  written 
evidence  is  insufficient  to  confirm 
eligibility,  the  State  agency  may  use 
collateral  contacts. 

(C)  Systems  of  records  to  which  the 
State  agency  may  have  routine  access 
are  not  considered  collateral  contacts. 
Information  concerning  income,  family 
size,  or  food  stamp/AFDC  certification 
for  enrolled  children,  or  food  stamp/ 
SSI/Medicaid  certffication  for  erut>lled 
adults,  which  is  maintained  by  other 
government  agencies  and  to  which  a 
State  agency  can  legally  gain  access 
may  be  used  to  confirm  a  household's 
eligibility  for  CCFP  meal  benefite.  One 
possible  source  could  be  wage  and 
benefit  information  maintained  by  the 
State  unemployment  agency,  if  that 
information  is  available.  The  use  of  any 
information  derived  &t)m  other  agencies 
must  be  used  with  applicable  safeguards 
concerning  disclosure. 

(v)  Verification  by  State  agencies  of 
receipt  of  food  stamps,  AFDC,  SSI  or 
Medicaid  benefits  shall  be  hmited  to  a 
review  to  determine  that  the  period  of 
eligibility  is  current.  If  the  benefit  period 
is  found  to  have  expired,  or  if  the 
household's  certification  has  been 
terminated,  the  household  shall  be 
required  to  document  their  income 
eligibility. 
•        •        *        •        * 

26.  In  9  226.25: 

a.  Paragraph  (c)  is  amended  by 
removing  the  word  "children"  and 
adding  the  word  "participants". 

b.  A  new  paragraph  (g)  is  added. 
The  addition  specified  above  reads  as 

follows: 

S  226.25    Otfier  provisions. 

(g)  Special  retroactivity  provisions. 
Notwithstanding  any  other  provisions 
contained  in  this  Part,  the  following 
shall  apply: 

(1)  State  agencies  shall  provide 
reimbursement  for  meals  served  by  any 
adult  day  care  center  between  October 
1, 1987  and  the  date  of  the  initial 


Program  agreement  between  the  State 
agency  and  the  center  under  the 
following  conditions,  provided  that: 

(i)  The  center  can  docimient  that,  for 
any  meals  claimed: 

(A)  Meals  served  met  all  requirements 
including  items  and  quantities  served; 

(B)  Free  and  reduced-price 
applications  were  on  file  if 
reimbursement  for  free  or  reduced-price 
meals  is  sought; 

(C)  Meal  counts  by  category  (free, 
reduced-price  and  paid)  and  type  served 
(breakfast,  lunch,  supper  and 
supplement)  are  available; 

(D)  Appropriate  food  service  revenue 
and  expenditure  records  are  available; 

(E)  Reimbursement  has  not  been 
received  under  Title  III  of  the  Older 
Americans  Act  for  the  claimed  meals 
and  CCFP  reimbursement  does  not 
duplicate  other  funding  for  the  claimed 
meals;  and 

(ii)  The  initial  agreement  between  the 
State  agency  and  the  center  is  executed 
no  later  than  March  31, 1989,  and  the 
claims  for  reimbursement  for  the  meals 
served  between  October  1, 1987  and  the 
date  of  the  initial  agreement  between 
the  State  agency  and  the  center  are 
received  by  the  State  agency  no  later 
than  March  31, 1989  or  the  date  set  by 
9  226.10(e),  whichever  is  later. 

(2)  Alternative  documentation  for  free 
meal  eligibiUty  for  adult  participants 
shall  be  based  on  the  following: 

(i)  Beginning  with  October  1. 1987, 
documentation  of  membership  in  a  food 
stamp  household; 

(ii)  For  the  period  October  1, 1987 
through  September  30, 1988. 
documentation  of  membership  in  an 
AFDC  assistance  unit;  and 

(iii)  Beginning  October  1, 1988, 
documentation  of  receipt  of  assistance 
under  Medicaid  or  SSI. 

(3)  For  the  period  October  1, 1987 
through  September  30, 1988,  the  family 
of  an  adult  participant  applying  for  fiee 
or  reduced-price  meals  shaU  include  a 
group  of  related  or  nonrelated 
individuals,  who  are  not  residents  of  an 
institution  or  boarding  house,  but  who 
are  living  as  one  economic  unit 
However,  beginning  October  1, 1988,  the 
family  of  an  adult  participant  applying 
for  free  or  reduced-price  meals  shall 
include  only  the  adult  participant  and 
any  spouse  or  dependent(s)  residing 
with  the  adult  participant 

27.  In  9  226.26,  paragraphs  (a)  and  (e) 
are  revised  to  read  ds  follows: 

§226.26    Program  infonnattoo 

•        •        •        •        • 

(a)  In  the  States  of  Connecticut 
Maine,  Massachusetts,  New  Hampshire, 
New  York,  Rhode  Island,  and  Vermont 
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Northeast  Regional  Office.  FNS,  U.S. 
Department  of  Agriculture.  10  Causeway 
Street.  Room  501.  Boston.  MA  02222- 
1065. 

«  •  •  *  * 

(e)  In  the  States  of  Colorado.  Iowa. 
Kansas.  Missouri,  Montana,  Nebraska. 
North  Dakota.  South  Dakota.  Utah  and 
Wyoming:  Mountain  Plains  Regional 
Office.  FNS.  U.S.  Department  of 
Agriculture.  1244  Speer  Boulevard.  Suite 
903.  Denver.  CO  80204. 
•        •*••• 

Anna  Kondratas, 

Administrator.  Food  and  Nutrition  Senice. 

Date:  December  21, 1988. 

[PR  Doc.  88-29056  Filed  12-27-88:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  tlw  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dodict  No.  M-«S-17ie;  FR-2386] 

Comprehensive  Homeless  Assistance 
Plan;  Revised  Notice 

aoency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
AcnOH;  Notice. ^_ 

summary:  This  Notice  specifies  revised 
requirements  for  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP),  as 
authorized  by  Subtitle  A  of  Title  IV  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (the  McKinney  Act).  The 
revised  requirements  take  effect  upon 
publication,  and  will  govern  the  award 
and  use  of  amounts  made  available 
under  Title  IV  of  the  McKinney  Act, 
until  final  CHAP  regulations  are 
published  for  effect  in  November  1989. 
The  CHAP  requirements  govern  the 
provision  of  assistance  for  each  of  Tide 
IVs  homeless  assistance  authorities 
administered  by  HUD:  The  Emergency 
Shelter  Grants  (ESG)  program,  the 
Supportive  Housing  Demonstration 
program,  the  Supplemental  Assistance 
for  Facilities  to  Assist  the  Homeless 
(SAFAH)  program,  and  the  Section  S 
Housing  Assistance  Payments  program 
for  the  Moderate  Rehabilitation  of 
Single  Room  Occupancy  (SRO)  Units  for 
the  Homeless.  Under  the  McKinney  Act 
HUD  may  not  make  assistance  available 
under  any  of  these  programs  to,  or 
witUn  the  jurisdiction  of.  States  or 
certain  larger  metropolitan  cities  and 
urban  counties  (ESG  formula  cities  and 
counties),  unless  the  jurisdiction  has  a 
HUD-approved  CHAP. 

The  CHAP  provisions  also  apply  to 
States  receiving  assistance  under  the 
Department  of  Labor's  Job  Training  for 
the  Homeless  authority  contained  in 
Subtitle  C  of  Title  VII  of  the  McKinney 
Act.  Such  States  are  required  to 
describe  how  they  will  coordinate  job 
training  projects  with  other  services  for 
the  homeless  assisted  under  the  Act 

This  Notice  provides  that  the  CHAP 
requirements  will  be  those  set  forth  in 
the  original  CHAP  Notice  (52  FR  30628. 
published  on  August  14. 1987).  revised  to 
reflect  amendments  contained  in  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988. 
Hie  1988  Amendments  provide  for  (1) 
Annual  submission  of  CHAPs;  (2) 
sharing  of  information  copies  of  CHAPs 
among  States  and  ESG  formula  cities 
and  counties;  (3)  consideration  of 


available  facilities  to  assist  the 
homeless  in  preparation  of  the  CHAP; 
(4)  identification  of  a  CHAP  contact 
person  for  information  on  the  contents 
of  the  jurisdiction's  CHAP;  (5)  an 
assurance  in  the  CHAP  that  each 
grantee,  recipient  and  project  sponsor 
will  administer,  in  good  faith,  a  policy 
designed  to  ensure  that  the  homeless 
faciUty  is  free  from  the  illegal  use, 
possession,  or  distribution  of  drugs  or 
alcohol  by  its  beneficiaries;  (6)  a 
substantive  response  by  the  State  or 
ESG  city  or  county  to  timely  HUD 
recommendations  on  the  annual  CHAP 
performance  report  and  (7)  information 
from  Federal  agencies  to  help  coordinate 
State  homeless  assistance  efforts  in 
States  that  have  designated  a  contact 
person  or  agency  to  carry  out  such 
coordination. 

In  addition,  this  Notice  implements 
section  6001  of  the  Augustus  P. 
Hawkins-Robert  B.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988.  This  amendment 
eliminates  the  requirement  that  the 
Secretary  of  Education  distribute  funds 
for  the  Adult  Education  for  the 
Homeless  Program  under  Tide  VII  of  the 
McKinney  Act  on  the  basis  of  CHAP 
data. 

HUD  also  seeks  public  comment  on 
the  requirements  set  forth  in  this  Notice. 
The  Notice,  and  the  public  comments 
that  the  Department  receives  on  It  will 
form  the  basis  for  a  final  CHAP  rule  that 
the  Department  will  publish  by 
November  7. 1989. 
EFFECnvi  DATE:  December  28, 1988. 
Comprehensive  Homeless  Assistance 
Plans  must  be  submitted  to  HUD  no 
later  than  February  13. 1989. 
DATE  Comments  must  be  received  by 
February  27. 1989. 

ADONESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
Notice  to  the  Rules  Docket  Clerk.  Office 
of  the  General  Cotmsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development  Washington.  DC  20410- 
OSOO.  Conummications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 

rom  RIRTHER  INTCMIMA-nON  CONTACr 
For  general  information  concerning  HUD 
provisions  under  Tide  IV  of  the 
McKinney  Act  or  for  information 
concerning  Emergency  Shelter  Grants  to 
ESG  formula  cities  and  counties:  James 
R.  Broughman.  Director,  Entitiement 
Cities  Division,  Room  7282.  telephone 
(202)  755-5977.  For  matters  relating  to 
Emergency  Shelter  Grants  to  States  and 
State  CHAPs:  James  N.  Forsberg. 


Director,  State  and  Small  Cities 
Division.  Room  7184,  telephone  (202) 
755-6322.  For  matters  relating  to  the 
Supportive  Housing  Demonstration 
Program:  Morris  Bourne,  Director, 
Transitional  Housing  Development 
Staff.  Room  9140.  telephone  (202)  755- 
9075.  The  address  for  all  HUD  contacts 
is:  Department  of  Housing  and  Urban 
Development  451  Sevendi  Sti«et,  SW.. 
Washington,  DC  204ia 

For  the  Department  of  Labor 
provisions  under  Tide  VIL  John  D. 
Heinberg.  Office  of  Sti-ategic  Planning 
and  Policy  Development  Employment 
and  Training  Administration,  Room  N- 
5629,  Frances  Perkins  Building.  200 
Constitution  Avenue,  Washington,  DC 
20210,  telephone  (202)  535-0682. 

For  the  Department  of  Education 
voluntary  CHAP  provisions  under  Tide 
VIL  Sarah  Newcombe,  Office  of 
Vocational  and  Adult  Education.  400 
Maryland  Avenue,  SW.,  Room  4512. 
Washington.  DC  20202.  telephone  (202) 
732-2237.  (None  of  these  telephone 
numbers  is  toll-&«e). 

SUPPLEMENTARY  INFORMATION:  The 

Information  collection  requirements 
contained  in  this  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  control 
number  2506-0093.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  451 
SevenUi  Sti«et  SW.,  Room  10276, 
Washington,  DC  20410;  and  to  die  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503. 

L  Purpose  of  Notice 

This  Notice  has  two  purposes.  It 
announces  the  reqidrements  for  the 
Comprehensive  Homeless  Assistance 
Plan  (CHAP),  as  audiorized  by  Subtide 
A  of  Tide  IV  of  die  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L  100- 
77.  approved  July  22. 1987)  (the 
McKinney  Act).  It  also  requests  public 
comments  on  these  requirements.  The 
requirements  specified  in  this  Notice. 


and  the  public  comments  on  them,  will 
form  the  basis  for  the  Department  to 
issue  a  final  CHAP  rule  by  November  7. 
1989.  This  timing  and  method  of 
Implementation  are  required  by  section 
485  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  (Pub.  L.  100-82a  approved 
November  7. 1988)  (the  1988 
Amendments). 

The  CHAP  requirements  established 
in  this  Notice  consist  of  those  set  forth 
in  the  initial  Notice  to  implement 
Subtide  A  (52  FR  30628,  published  on 
August  14, 1987).  as  amended  to  reflect 
the  CHAP  revisions  under  the  1988 
Amendments.  These  requirements  will 
apply  to  the  award  and  use  of  amounts 
made  available  for  the  homeless 
assistance  programs  of  Tide  IV  of  the 
McKinney  Act  until  effective  final 
CHAP  regulations  are  published. 

Section  II  of  the  Notice  discusses  the 
background  of  die  CHAP  requirements 
in  the  McKinney  Act.  Section  III 
addresses  the  changes  made  to  the 
CHAP  audiority  by  the  1988 
Amendments. 

Section  IV  specifies  all  the 
requirements  applicable  to  the  CHAP 
under  die  original  August  14. 1987  CHAP 
Notice,  as  amended  to  reflect  the  1988 
Amendments.  This  is  designed  to  assist 
the  reader  by  providing  a  single  point  of 
reference  for  all  applicable  CHAP 
requirements. 

The  Notice  also  has  three  Appendices. 
Appendix  A  lists  the  jurisdictions  diat 
must  have  an  approved  CHAP,  if  Tide 
rv  assistance  is  to  be  made  available  to 
them,  or  within  their  jurisdiction. 
Appendix  B  contains  highlights  of  the 
amendments  made  to  each  of  the  Tide 
rv  housing  assistance  programs  by  the 
1988  Amendments.  Readers  should 
familiarize  themselves  with  these 
changes,  since  they  may  affect  the 
content  of  the  CHAP  to  be  submitted  in 
accordance  with  this  Notice.  Appendix 
C  contains  a  chart  summarizing,  on  a 
program-by-program  basis,  the  CHAP 
requirements  for  each  of  the  grantees 
and  recipients  under  Title  IV  of  the 
McKinney  Act. 

II.  The  Stewart  B.  McKinney  Homeless 
Assistance  Act 

On  July  22, 1987.  die  President  signed 
the  McKinney  Act  into  law.  Title  IV  of 
the  Act  contained  a  number  of  homeless 
assistance  and  related  provisions  to  be 
administered  by  HUD. 

Subtide  A  established  requirements 
for  die  CHAP.  The  initial  CHAP 
requirements  were  set  forth  in  a  Notice 
published  on  August  14. 1987  (52  FR 
30628).  This  provision  prohibited  HUD 
from  making  assistance  under  Title  IVs 
programs  avaUable  to,  or  within  the 
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jurisdiction  of.  States,  or  metropolitan 
cities  or  urban  counties  eligible  for  a 
formula  allocation  under  the  Emergency 
Shelter  Grants  program  (ESG  formula 
cities  and  counties),  unless  the 
jurisdiction  had  a  HUD-approved  CHAP. 
In  addition,  individual  applications  for 
Titie  IV  assistance  were  required  to 
include  a  certification  that  the  activities 
proposed  for  assistcuice  were  consistent 
with  the  jurisdiction's  approved  CHAP. 

The  CHAP  was  also  required  in 
connection  with  programs  administered 
by  the  Departments  of  Education  and 
Labor  under  Tide  VII  of  die  Act.  Section 
702  originally  required  the  Secretary  of 
Education  to  distribute  funds  under  the 
Adult  Education  for  the  Homeless 
Programs  on  the  basis  of  assessments  of 
the  homeless  population  made  in  State 
CHAPs. 

Under  section  732,  States  were 
required  to  describe  in  their  CHAPs  how 
they  would  coordinate  job  training 
demonstration  projects  for  homeless 
individuals  under  Subtide  C  of  Title  VD 
with  other  services  for  homeless 
individuals  assisted  under  the  Act 

Subtide  B  of  die  McKinney  Act 
reauthorized  with  amendment  the 
Emergency  Shelter  Grants  program  that 
was  initially  authorized  in  HUD's 
regular  appropriation  for  fiscal  year 
1987.  >  Final  regulations  implementing 
the  Emergency  Shelter  Grants  program 
were  published  on  August  10. 1988  (53 
FR  30186). 

Subtitle  C  authorized  the  Supportive 
Housing  Demonstration  program.  This 
program  had  two  components — a 
reauthorization  (with  amendment)  of  the 
Transitional  Housing  Demonstration 
program  (also  originally  authorized  in 
HUD's  regular  fiscal  year  1987 
appropriation),*  and  a  new  program  of 
Permanent  Housing  for  the  Handicapped 
Homeless.  Final  regulations 
implementing  both  elements  of  the 
Supportive  Housing  Demonstration  were 
published  on  June  24, 1988  (53  FR  23898). 

Subtide  D  created  a  new  program  of 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  (SAFAH).  A 
Notice  implementing  the  SAFAH 


'  Section  im(g).  Pub.  U  99-500  (approved  October 
18, 1966)  and  Pub.  L.  99-591  (approved  October  3a 
1966).  making  appropriation*  at  provided  for  in  Part 
C  of  Title  V  of  HJH.  5313.  99th  Cong,  2d  Sess.  (1986) 
aa  passed  by  the  House  of  Representatives  and  by 
the  Senate),  to  the  extent  and  in  the  manner 
provided  for  in  H.  Rep.  No.  977, 99th  Cong..  2d  Sess. 
(1988). 

•  Section  101(g).  Pub.  L.  99-500  (approved  October 
18. 1986)  and  Pub.  L.  99-59J  (approved  October  3a 
1988).  making  appropriations  as  provided  for  in  Part 
B  of  Title  V  of  HM.  5313. 98th  Cong..  2d  Sess.  (1986) 
(a*  passed  by  the  House  of^lepresentatives  and  by 
the  Senate),  to  the  extent  aiid  in  the  manner 
provided  for  in  H.  Rep.  No.  977. 99th  Cong..  2d  Sess. 
(1986).  .        : 


program  for  fiscal  year  1988  was 
published  on  October  19, 1987  (52  FR 
38880). 

Subtide  E  provided  new  funding 
authority  for  the  Section  8  Moderate 
Rehabilitation  program.  The  authority 
was  made  available  to  public  housing 
agencies  (PHAs)  to  be  used  in 
connection  with  the  moderate 
rehabilitation  of  Single  Room 
Occupancy  (SRO)  housing.  Homeless 
individuals  were  to  be  given  a  first 
priority  for  occupancy  in  assisted  units. 
A  Notice  implementing  the  SRO 
program  under  Subtitie  E  for  fiscal  year 
1988  was  published  on  October  15. 1987 
(52  FR  38380). 

The  reader  is  urged  to  review  the 
regidations  and  Notices  covering  these 
homeless  assistance  authorities  in 
conjimction  with  the  CHAP 
requirements  specified  in  this  Notice.  In 
addition,  it  should  be  noted  that  several 
of  the  requirements  included  in  these 
homeless  assistance  regulations  have 
been  affected  by  the  1988  Amendments. 
The  Department  intends  to  issue  Notices 
implementing  the  1988  Amendments  as 
expeditiously  as  possible,  consistent 
with  the  60-day  statutory  deadline. 
These  Notices  shoidd  be  consulted  for  a 
complete  discussion  and  interpretation 
of  the  legislative  changes  affecting  each 
McKinney  Act  program. 

Since,  however.  CHAPs  may  be  due 
before  the  publication  of  these  Notices, 
readers  may  wish  to  review  Appendix  B 
for  highlights  of  the  program  changes 
resulting  from  die  1988  Amendments. 
These  highlights  may  help  States  and 
ESC  formula  cities  and  coimties  fashion 
their  CHAPs  pending  publication  of 
more  detailed  guidance  in  the 
subsequent  Notices. 

III.  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1968 

The  1988  Amendments  were  signed 
into  law  on  November  7, 1988  (Pub.  L 
100-628).  This  legislative  enactment 
made  the  following  changes  to  the 
McKinney's  Act's  CHAP  provisions: 

/.  Annual  CHAP  Submission 

The  1988  Amendments  provide  for  the 
annual  submission  of  CHAPs  by  States 
and  ESG  formula  cities  and  counties. 
The  original  McKinney  Act  required  a 
one-time  CHAP  submission.  CHAP 
jurisdictions  may  amend  their  CHAPs  as 
they  deem  appropriate. 

The  Department  believes  that  the 
following  language  in  the  Report  of  the 
House  Committee  on  Banicing,  Finance 
and  Urban  Affairs  is  instructive 
regarding  Congress'  intent  in  providing 
for  the  annual  submission  of  CHAPs: 
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The  Committee  craeted  the  Comprehouive 
HomeleM  AMUtonce  Plan  (CHAP) 
requirement  in  order  that  States  and  local 
communities  provide  a  strategy  to  assist  the 
homeless  and  provide  coordination  of 
services  within  their  furisdictioa  The 
Committee  hill  requires  the  annual 
submission  of  the  CHAP  by  States  and  local 
governments  to  ensure  the  planning  of 
services  to  the  homeless  within  oonununities 
is  current.  The  Committee  believes  that  Oie 
CHAP  can  bring  together  public  and  private 
OTganintk»s  that  aarve  the  homeless.  (R 
Rep.  No.  nai  Part  X  lOCNh  Cong..  2d  Sess.  33 
(1988). 

Consequently,  States  and  ESG 
formula  grantees  must  annually  submit  a 
CHAP  that  meets  the  requirements  of 
this  Notice. 

For  purposes  of  receiving  BSG  grant 
amounts  during  fiscal  year  1988,  States 
and  ESG  formula  dties  and  counties  will 
be  required  to  submit  their  CHAP  by 
Febnury  13, 1989.  Thereafter,  CHAPs 
must  be  submitted  by  October  1  of  each 
year. 

The  Department  encourages  States 
and  ESG  formula  cities  and  coimties  to 
review  and  revise  their  existing  CHAPs 
as  they  deem  appropriate.  All 
submissions  uxiider  this  Notice,  however, 
must  contain  a  complete  CHAP  that 
addresses  each  of  the  required  elements. 
Submissions  in  the  nature  of 
amendments  to  existing  CHAPs  will  not 
be  approved  (of  course,  this  is  not 
intended  to  preclude  the  submission  of 
amendments /o/ZoM^V^  CHAP  approval). 
States  and  ESG  formida  cities  and 
counties  that  fail  to  obtain  approval  of  a 
CHAP  in  accordance  with  the 
requirements  of  this  Notice  and 
applicable  provisions  of  the  McKinney 
Act  will  not  be  eligible  to  participate  in 
the  homeless  as^stance  programs  under 
Title  IV  of  the  Act 

2.  Response  to  HUD  Recommendations 

The  1988  Amendments  require  that  as 
a  condition  of  future  McKhuiey  Act 
homeless  assistance,  each  State  and 
ESG  formula  grantee  respond  to  HDD's 
recommendations  on  the  jurisdiction's 
report  describing  its  performance  in 
implementing  its  CHAP.  However,  this 
requirement  only  applies  if  the 
recommendations  are  provided  to  the 
jurisdiction  not  Later  than  60  days  before 
the  end  of  the  fiscal  year.  i.e.,  by  each 
July  31.  Given  this  time  frame,  the 
Department  has  selected  May  31  as  the 
final  submission  date  for  annual 
performaaoe  reports. 

This  overall  schedule  will  give  the 
Department  the  time  necessary  to 
formulate  and  transmit  its 
recommendations  to  the  jurisdictions 
involved,  it  will  also  provide  the 
jurisdictions  with  adequate  time  to 
substantively  respond  to  HUD's 


recommendations,  and  to  make  any 
appropriate  changes  to  its  CHAP  fw  the 
succeeding  fiscal  year. 

The  annual  performance  report  must 
address  the  period  between  that 
reviewed  in  the  last  performance  report 
and  April  30  of  the  year  in  question.  For 
example,  the  report  due  on  May  31, 1990 
must  cover  the  period  from  May  1. 1989 
through  April  sa  190a  HUD  intends  to 
separately  provide  guidance  on  the 
content  of  the  CHAP  performance 
report. 

It  should  be  noted  that  the  first  CHAP 
performance  report  will  be  due  by  May 
31. 1889L  The  report  riiould  cover  the 
period  from  the  jurisdiction's  initial 
CHAP  approval  (pursuant  to  the  August 
14, 1987  Notice)  through  April  30, 1988. 
The  August  14. 1987  CHAP  Notice 
required  submission  of  the  report  by 
January  31. 1988  iat  die  period  ending 
December  31. 198a  The  May  31. 1989 
date  spedfied  in  this  Notice  replaces  the 
earlier  submission  date. 

This  change  will  put  CHAP 
jurisdictions  on  the  an>ropriate 
schedule  and.  by  extending  the  report 
due  date,  will  provide  them  with 
additional  e:q)erience  under  Title  IV's 
programs  that  may  enhance  the  value  of 
the  CHAPs  and  this  annual  performance 
report  in  their  future  pUmning  imder  the 
McKinney  Act. 

The  1968  Amendments  simply  require 
CHAP  jurisdictions  to  "respond"  to 
HUD's  recommendations.  This  Notice 
requires  that  the  reqmnse  be 
"substantive."  The  Department  believes 
that  this  is  merely  a  clarification:  A 
response  that  is  not  substantive  would 
not  further  the  HUD/jurisdiction 
dialogue  that  is  contconplated  by  the 
amendment  and.  thus,  would  render  the 
provision  meaningless. 

3.  Relationship  to  Available  Facilities 

The  1988  Amendments  alter  the  CHAP 
content  by  requiring  that  States  and 
ESG  formula  pantees:  (a)  Develop  a 
strategy  to  meet  tiie  needs  of  the 
homeless  population  with  available 
services  and  facilities  within  their 
jurisdictions:  and  (b)  provide  an 
explanation  of  how  McKinney  Act 
assistance  will  "complement  and 
enhance"  the  available  services  and 
facilities  in  their  jurisdiction.  Under  the 
original  McKinney  Act.  CHAP 
jurisdictions  were  only  required  to 
address  these  issues  in  light  of  available 
services. 

4.  Drug-  and  Alcohol-Free  Facilities 

The  1988  Amendments  require  CHAPs 
to  contain  an  assurance  that  ea<^ 
grantee,  recipient,  and  project  sponsor 
(as  appropriate)  will  administer,  in  good 
faith,  a  policy  designed  to  ensure  that 


die  homeless  fadUty  is  free  from  the 
illegal  use.  possession,  or  distribution  of 
dni^  or  alcohol  by  its  beneficiaries.  "The 
Department  proposes  to  implement  tfiis 
requirement  as  foDows: 

A.  Assistance  to  States  and  ESG 
Formula  Cities  and  Coimties 

States.  ESG  fonmila  cities  and 
counties,  and  Territories  that  receive 
assistance  frtnn  HUD  under  the 
Emergency  Shelter  Grants,  Supportive 
Housing  (both  Transitional  and 
Permanent  Housing  components),  and 
SAFAH  programs  are  responsible  for 
carrying  out  the  drog/alcohol-free 
assurance  in  their  programs.  This 
requirement  applies  whether  or  not  the 
grantee  or  another  entity  actually 
carries  out  the  assisted  activities.  Thus. 
States  and  ESG  formula  grantees 
receiving  assistance  from  HUD  in  the 
Emergency  Shelter  Grants  program  are 
responsible  for  administering  the 
assurance,  even  though  they  distribute 
amounts  to  units  of  general  local 
government  and  nonprofit  organizations 
in  accordance  with  Subtitie  B  of  the 
McKinney  Act.  Similarly.  States 
receiving  assistance  imder  the 
Permanent  Housing  program  are 
responsible  for  carrying  out  the 
assurance,  even  thou^  the  permanent 
housing  will  be  operated  by  nonprofit 
organizations  or  HlAs. 

B.  Assistance  Within  the  Jurisdiction  of 
a  State  or  ESG  Formula  Gty  or  County 

As  noted  in  greater  detail  later.  Title      j 
IV  of  die  McKinney  Act  makes  a  number 
of  entities  eligible  to  receive  assistance     ; 
that  are  not  States  or  ESG  formula  cities 
or  counties.  These  include  units  of 
general  local  government  and  nonprofit 
organizations  receiving  reallocated 
amounts  from  HUD  in  die  Emergency 
Shelter  Granto  program:  units  of  general 
local  government  and  other 
governmental  entities  and  nonprofit 
organizations  in  the  Transitional 
Housing  and  SAFAH  programs:  and . 
VHAs  participating  in  the  Section  8 
Moderate  Rehabilitation  program  to 
provide  SRO  units  for  the  homeless. 

Since  die  CHAP  for  die  State  or  ESG 
formula  grantee  must  contain  the  drug/ 
alcohcrf-free  assurance,  that  jurisdiction 
will  be  responsible  for  ensuring  that  the 
ultimate  ESG  recipient  carries  out  its 
activities  in  aocmdance  with  the 
assurance.  The  McKinney  Act  requires 
the  CHAP  jurisdiction  in  which  the 
assisted  activities  are  to  be  located  to 
certify  that  the  activities  proposed  for 
assistance  are  ccmsistent  widi  the 
CHAP.  At  a  minimum,  CHAP 
jurisdictions  must  satisfy  diemselves 
that  the  ^-antee  will  adhere  to  the 
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requirements  of  the  assurance  as  a 
condition  of  providing  the  certification 
of  consistency  witii  the  CHAP. 

CHAP  jurisdictions  have  broad 
latitude  to  ensure  that  the  actual 
performance  of  grantees  and  recipients 
in  carrying  out  their  activities  comports 
with  the  assurance's  requirements. 
Options  could  include  conditioning 
future  certifications  of  consistency  with 
the  jurisdiction's  CHAP  on  acceptable 
performance  under  the  assurance. 

C  Time  for  Which  the  Assurance  Must 
Be  Carried  Out 

Grantees/recipients  must  continue  to 
carry  out  the  terms  of  the  assurance  as 
long  as  the  assisted  facility  is  used  as  a 
facility  for  the  homeless.  Readers  should 
consult  the  Notices  to  be  published  for 
each  of  the  Tide  IV  programs  for  the 
time  periods  for  which  assisted  facilities 
are  required  to  be  used  as  homeless 
facilities. 

D.  Sanction  for  Failure  To  Carry  Out  the 
Assurance 

If  HUD  determines  diat  a  drug/ 
alcohol-free  assurance  has  not  been 
carried  out  in  accordance  with  the 
requirements  of  diis  Notice,  it  may 
require  additional  actions  or  further 
assurances  to  be  provided  by  the  State 
or  ESG  formula  city  or  county  before 
approving  subsequent  CHAPs  to  ensure 
that  the  assurance  is  properly 
administered. 

E.  Relation  to  the  Anti-Drug  Abuse  Act 
of  1988 

The  Department  wishes  to  advise 
readers  that  additional  drug-related 
requirements  will  apply  to  the 
McKinney  homeless  assistance 
programs  under  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L  100-890,  approved 
November  18, 1988).  The  Department 
will  provide  further  guidance  on  grantee 
and  recipient  responsibility  to 
implement  these  new  requirements  in  a 
separate  Notice  or  Notices  in  the 
Federal  Register. 

5.  Information  Copies 

When  submitting  a  CHAP  to  HUD.  die 
1988  Amendments  require  States  to 
provide  an  information  copy  of  their 
CHAPs  to  all  ESG  formula  cities  and 
counties  located  in  the  State.  Similariy, 
each  ESG  formula  city  and  county  is 
required  to  provide  a  copy  of  its  CHAP 
to  the  State  in  which  it  is  located.  This 
provision  is  intended  to  improve  the 
coordination  of  State  and  local  homeless 
assistance  efforts.  The  names, 
addresses,  and  telephone  numbers  of 
the  contact  for  a  particular  CHAP 
jurisdiction  may  be  obtained  for  this 
purpose  from  the  local  HUD  field  office. 


States  and  ESG  formula  cities  and 
counties  that  fail  to  comply  with  this 
provision  are  ineligible  to  receive 
assistance  under  Title  IV  of  the 
McKinney  Act. 

It  should  be  emphasized  that  it  was 
not  Congress'  intent  that  this 
requu%ment  delay  tiie  CHAP  submission 
process.  The  House  Commitiee  on 
Banking,  Finance  and  Urban  Affairs 
reported: 

The  exchange  of  the  CHAP  is  for 
informational  purposes  only.  The  Committee 
does  not  intend  tiiis  requirement  to  delay  the 
submission  of  a  CHAP  or  require  each 
government  entity  to  approve  one  another's 
CHAP  before  submission  to  HUD.  (R  Rep. 
No.  718.  supra,  at  33). 

Consistent  with  this  guidance,  copies 
of  the  CHAP  should  be  submitted  to  die 
applicable  State  or  ESG  formula 
grantees  at  die  same  time  the  CHAP  is 
forwarded  to  HUD  for  review  and 
approval.  To  monitor  compliance  with 
diis  provision,  each  State  or  ESG 
formula  grantee  must  include  a 
certification  widi  its  CHAP  submission 
to  HUD  that  it  has  transmitted  the 
appropriate  CHAP  information  copies. 

ft  Contact  Person  or  Agency 

Each  CHAP  must  identify  a  contact 
person  or  agency  for  the  jurisdiction 
involved,  including  an  address  and 
telephone  number.  The  purpose  of  this 
requirement  is  to  provide  a  single  point 
of  reference  for  information  concerning 
the  contents  of  the  jurisdiction's  CHAP. 

7.  Coordination 

The  1988  Amendments  provide  for  a 
cooperative  Federal-State  homeless 
assistance  information  effort.  States  are 
authorized  to  designate  a  State  agency 
or  contact  person  to  coordinate 
homeless  assistance  efforts  in  the  State. 
If  they  do  so,  each  Federal  agency  that 
provides  assistance  under  the  McKiimey 
Act  is  required  to  provide  the 
designated  State  agency  or  contact 
person  with  "such  information  as  may 
be  appropriate"  to  facilitate  the 
coordination  of  homeless  assistance 
efforts.  The  Conference  Report  on  the 
1988  Amendments  limits  this  exchange 
of  information  to  "appropriate  program 
information."  (H.  Rep.  No.  1089.  supra  at 
71.) 

It  should  be  noted  that  HUD  will  not 
automatically  construe  the  designated 
contact  person  or  agency  imder 
paragraph  6  to  be  the  person  or  agency 
that  will  assume  coordination 
responsibilities.  The  State  must 
separately  specify  the  person  or  agency 
it  selects  for  this  purpose,  if  it  chooses  to 
make  any  designation  at  all. 

The  contact  under  paragraph  8  is  only 
required  to  provide  informational 


services  on  the  CHAP,  whereas  die 
entify  under  this  paragraph  is  required 
to  assume  greater  responsibilities  by 
coordinating  homeless  assistance  efforts 
in  die  State.  While  die  contact  entify 
may  alf  o  serve  as  the  coordinating 
entify  under  this  paragraph  by  assuming 
the  additional  coordination  functions,  it 
is  not  necessary  that  the  same  entify 
fulfill  both  functions. 

It  should  also  be  noted  that  the 
coordination  function  under  this 
paragraph  is  available  only  to  States. 
ESG  formula  cities  and  counties  are  not 
eligible  to  participate  in  it 

A  Adult  Education  for  the  Homeless 
Program 

In  addition  to  the  1988  Amendments, 
an  amendment  to  section  702  of  the 
McKinney  Act  was  contained  in 
omnibus  education  legislation,  the 
Augustus  F.  Hawkins-Robert  B.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988.  Pub. 
L 100-217.  Section  6001  of  diis  Act 
removed  the  requirement  that  the 
Secretary  of  Education  distribute  funds 
for  the  Adult  Education  for  the 
Homeless  Program  based  upon  CHAP 
data.  It  converted  the  program  from  a 
formula  program  to  a  discretionary 
program,  and  required  the  Secretary  to 
consider  the  number  of  homeless  adults 
receiving  Uteracy  and  basic  skills 
training  in  each  project  as  a  factor  in 
making  discretionary  awards.  Plans  to 
provide  for  the  educational  needs  of 
homeless  adults  are  submitted  in  each 
State's  adult  education  plan  submitted 
direcdy  to  the  Secretary  of  Education 
every  four  years.  States  may  continue  to 
include  State  Education  Agencies  in 
their  CHAP  process  at  the  State's 
option,  although  CHAP  data  are  not 
required  for  formula  purposes. 

IV.  CHAP  Requirements 

1.  Definitions 

For  purposes  of  paragraph  2.A.  of  this 
section: 

(a)  The  term  State  means  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

(b)  The  term  ESG  formula  city  or 
county  or  ESG  formula  grantee  means  a 
metropolitan  cify  or  an  urban  counfy,  as 
defined  in  sections  102(a)  (4)  and  (6). 
respectively,  of  the  Housing  and 
Commuiufy  Development  Act  of  1974 
(die  1974  Act),  diat  is  eligible  for  a 
formula  allocation  under  the  Emergency 
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Shelter  Grants  program  under  24  CFR 
576.43.  The  eligibility  of  these  grantees 
under  24  CFR  576.43(b)  is  generally 
limited  to  those  whose  allocations, 
based  on  their  prior  year's  CDBG 
allocations  under  the  1974  Act.  exceed 
.05  percent  of  the  current  year's 
Emergency  Shelter  Grants 
appropriation. 

Appendix  A  contains  a  complete  list 
of  the  jurisdictions  that  must  have  an 
approved  CHAP,  if  assistance  under 
Title  IV  of  the  McKinney  Act  is  to  be 
made  available  to  them  or  within  their 
jurisdiction. 

2.  Requirement  for  Plan 

A.  Prohibition  of  Assistance — ^In 
General 

HUD  may  not  make  assistance 
available  under  any  of  the  provisions  of 
Title  IV  of  the  McKinney  Act  to,  or 
within  the  jurisdiction  of.  a  State  or  an 
ESG  formula  city  or  county,  imless: 

(i)  The  jurisdiction  annually  submits 
and  receives  HUD  approval  of  a  CHAP. 

(ii)  At  the  same  time  that  it  submits  its 
CHAP  to  HUD: 

(a)  A  State  submits  an  information 
copy  of  its  CHAP  to  each  ESG  formula 
ci^  and  county  located  in  the  State. 

(b)  Each  ESG  formula  city  or  county 
submits  an  information  copy  of  its 
CHAP  to  the  State  in  which  it  is  located. 

6.  Assistance  to  States  and  ESG 
Formula  Cities  and  Counties 

Each  State  or  ESG  formula  city  or 
county  that  applies  for  assistance  under 
any  of  the  homeless  assistance 
programs  contained  in  Title  IV  of  the 
McKinney  Act  must  have  a  HUD- 
approved  CHAP.  States  and  ESG 
formula  cities  and  counties  must  have 
an  approved  CHAP  in  the  following 
circumstances  in  Title  IV's  programs: 

Emergency  Shelter  Grants 

— States  receiving  formula  allocations 
under  S  576.43  and  reallocations  under 
§§  576.61,  576.63,  and  576.67. 

— ESG  formula  cities  and  counties 
receiving  formula  allocations  or 
assistance  from  a  State  under  i  576.43, 
and  reallocations  under  §S  576.63  and 
576.67. 

— Territories  receiving  allocations 
under  9  576.45  and  reallocations  under 
§§576.65  and  576.67. 

Transitional  Housing  and  SAFAH 

— States  receiving  a  grant  under  either 
program. 

— ESG  formula  cities  and  counties 
receiving  a  grant  under  either  program. 


Permanent  Housing  for  the 
Handicapped  Homeless 

— States  receiving  a  grant  under  the 
program. 

C  Recipients  That  Receive  Amoimts 
from  Other  Jurisdictions  (other  than 
HUD) 

Title  IV  of  the  McKinney  Act  contains 
several  instances  in  which  the  applicant 
and  the  ultimate  recipient  may  be 
different.  Thus: 

—In  the  Emergency  Shelter  Grants 
program.  States  apply  for  assistance,  but 
must  distribute  all  amoimts  to  units  of 
general  local  government  and/or  (as 
added  by  the  1988  Amendments)  to 
private  nonprofit  organizations,  as  they 
deem  appropriate. 

— ^In  the  Emergency  Shelter  Grants 
program,  units  of  general  local 
government — both  those  that  receive 
funding  from  HUD  or  the  State— may 
distribute  amoimts  to  nonprofit 
organizations. 

— In  the  Permanent  Housing  element 
of  the  Supportive  Housing 
Demonstration  program.  States  apply  for 
assistance,  even  though  nonprofit 
organizations  and  (as  added  by  the  1988 
Amendments)  PHAs  carry  out  the 
assisted  activities. 

In  each  of  these  instances,  the  CHAP 
requirements  apply  to  the  applicant  and 
not  the  ultimate  recipient,  since  only  the 
applicant  has  the  right  to  seek  funding 
under  the  statute  and  to  enter  into  a 
grant  agreement  with  the  Department. 
Thus,  depending  on  the  appUcant,  the 
following  types  of  jurisdictions  must 
have  approved  CHAPs  for  each  affected 
program: 

Emergency  Shelter  Grants 

— For  units  of  general  local 
government  receiving  amounts  from  the 
State,  and  for  non-profit  organizations 
receiving  amounts  either  from  the  State 
or  from  a  unit  of  general  local 
government,  there  is  no  need  to  be 
concerned  about  the  CHAP,  since  the 
State  or  the  appropriate  ESG  formula 
city  or  county  must  have  had  an 
approved  CHAP  as  a  condition  of 
funding  availability. 

Permanent  Housing  for  the 
Handicapped  Homeless 

— For  all  project  sponsors — nonprofit 
organizations  or  PHAs — the  State  must 
have  the  approved  CHAP. 

It  should  also  be  noted  that  if  the 
applicant  must  have  an  approved  CHAP 
to  receive  Title  IV  assistance,  but  it  does 
not.  it  is  irrelevant  that  the  actual 
assisted  activities  will  be  carried  out  in 
a  jurisdiction  with  a  CHAP.  For 
example,  a  State  seeking  funding  under 
the  Permanent  Housing  component  of 


the  Sujjportive  Housing  Demonstration 
program  may  not  compensate  for  its 
failure  to  have  an  approved  CHAP  by 
applying  for  funding  for  a  nonprofit  or 
PHA  that  wishes  to  carry  out  an 
assisted  project  within  the  jurisdiction 
of  an  ESG  formula  grantee  that  has  an 
approved  CHAP. 

D.  Other  Direct  Assistance  Recipients 

As  noted  above.  Subtitle  A  also 
prohibits  the  award  of  Title  IV  funds 
"within  the  jurisdiction"  of  entities  that 
are  subject  to  the  CHAP  requirements, 
but  that  do  not  have  an  approved  CHAP. 
This  could  affect  funding  for  the 
following  entities  that  are  eligible  to 
apply  for  and  receive  Title  IV  funding 
directly  from  HUD: 

—Units  of  general  local  government 
and  other  governmental  entities 
receiving  reallocated  amounts  in  the 
Emergency  Shelter  Grants  program. 

— Nonprofit  organizations  receiving 
reallocated  amounts  in  the  Emergency 
Shelter  Grants  program. 

— Units  of  general  local  government 
(other  than  ^G  formula  cities  and 
counties)  receiving  grants  in  the 
Transitional  Housing  element  of  the 
Supportive  Housing  Demonstration  and 
the  SAFAH  programs. 

— ^Nonprofit  organizations  receiving 
grants  in  the  Transitional  Housing 
element  of  Supportive  Housing 
Demonstration  program  and  the  SAFAH 
program. 

—Public  Housing  Agencies  (PHAs) 
receiving  Section  8  Moderate 
Rehabilitation  for  SROs  under  Subtitle  E 
of  Title  rv. 

For  each  of  these  cases,  the  following 
types  of  jurisdictions  must  have 
approved  CHAPs: 

Emergency  Shelter  Grants 

— For  reallocations  to  States  or  units 
of  general  local  government  father  than 
ESG  formula  cities  and  counties),  the 
State  must  have  an  approved  CHAP. 

— For  reallocations  to  nonprofit 
organizations,  the  CHAP  jurisdiction  in 
which  the  proposed  activities  are  to  be 
located  must  have  an  approved  CHAP. 
Thus,  if  the  activities  are  to  be  located 
in  an  ESG  formula  city  or  county  or 
Territory,  the  city,  county,  or  Territory 
(as  appropriate)  must  have  the  approved 
CHAP.  If  the  proposed  activities  are  not 
to  be  located  in  these  jurisdictions,  then 
the  State  must  have  the  approved 
CHAP. 

Transitional  Housing  and  SAFAH 

— For  units  of  general  local 
government  (other  than  ESG  formula 
cities  and  counties)  receiving 
Transitional  Housing  or  SAFAH 
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assistance,  the  State  most  have  the 
approved  CHAP. 

—For  nonprofit  organizations 
receiving  Transitional  Housing  or 
SAFAH  assistance,  special  rules  apply. 
If  the  proposed  project  is  to  be  located 
in  an  ESG  formula  city  or  county,  the 
city  or  county  must  have  the  approved 
CHAP.  //,  however,  the  city  or  county 
does  not  have  an  approved  CHAP, 
assistance  may  be  made  available  if  the 
State  has  an  approved  CHAP. 

If  the  project  is  to  be  located  outside 
an  ESG  formula  city  or  county,  the  State 
must  have  an  approved  CHAP. 

—For  governmental  entities  father 
than  units  of  general  local  government) 
receiving  assistance  under  the 
Transitional  Housing  and  SAFAH 
programs,  the  CHAP  jurisdiction  in 
which  the  project  is  to  be  located  must 
have  the  approved  CHAP.  Thus,  if  the 
proposed  project  is  to  be  located  within 
the  jurisdiction  of  an  ESG  formula  city 
or  county,  the  city  or  county  (as 
appropriate)  must  have  the  approved 
CHAP.  If  the  proposed  activities  are  not 
to  be  located  in  these  jurisdictions,  the 
State  must  have  the  approved  CHAP. 

Section  8  Moderate  Rehabilitation  for 
SRO  units 

For  PHAs  applying  for  Section  8  SRO 
Moderate  Rehabilitation  assistance,  the 
jurisdiction  within  which  the  project  is 
to  be  located  determines  the  CHAP 
requirement:  if  the  project  is  to  be  within 
the  jurisdiction  of  an  ESG  formula  city 
or  county,  the  city  or  county  must  have 
the  approved  CHAP;  otherwise,  the 
State. 

E.  Summary  Chart 

Appendix  C  to  this  Notice  contains  a 
chart  illustrating  tlie  various  CHAP 
requirements  discussed  in  paragraphs 
2.B.  through  D.  of  this  section  for  each  of 
the  housing  assistance  programs  of  Title 
rv  of  the  McKinney  Act. 

F.  Indian  Tribes 

Tribes  are  eligible  applicants  under 
the  Transitional  Housing  component  of 
the  Supportive  Housing  Demonstration 
program  and  the  program  of 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless.  For  purposes  of 
assistance  under  these  programs.  HUD 
uses  the  definition  of  Indian  tribes  for 
the  CEWG  program  contained  in  section 
102(a)(17)  of  the  1974  Act:  Any  Indian 
tribe,  band,  group,  and  nation,  inclnding 
Alaska  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  Native  Village,  of  the 
United  States,  which  is  considered  an 
eligible  rec^Hent  under  the  Indian  SeM^ 
Determination  and  Education 
Assistance  Act  (Pub.  L  93-630)  or  under 


chapter  67  of  title  31.  United  States 
Code. 

As  noted  above,  the  CHAFs  funding 
prohibition  applies  only  to  assistance 
provided  to,  or  within  the  jurisdiction  of. 
States  or  ESG  formula  grantees.  Because 
of  the  unique,  sovereign  status  of  these 
tribes,  they  are  properly  considered 
outside  the  jurisdiction  of  these 
govenunents.  Thus.  Indian  tribes  may 
apply  for  and  receive  assistance  within 
their  jurisdiction  without  submission 
and  approval  of  a  CHAP,  or  the 
submission  of  a  certificatioa  of 
consistency  of  proposed  activities  wdth 
the  CHAP.  However,  It  is  worth  noting 
that  if  an  Indian  tribe  seeks  to  carry  out 
homeless  assistance  activities  outside  of 
its  jurisdiction,  it  would  be  required  to 
obtain  a  certification  that  its  proposed 
activities  are  consistent  with  the  CHAP 
for  the  jurisdiction  in  which  the 
activities  are  to  be  located. 

2.  CHAP  Content 

CHAPs  must  contain  the  foUowii^ 
elements: 

A.  Need  for  Assistance 

A  statement  describing  the  need,  or 
lack  thereof,  for  assistance  provided 
under  each  of  the  programs  included  in 
Subtitles  B  tfaroQ^  E  of  Title  IV  of  the 
MdCinney  Act:  i.e^  the  need  for 
assistance  provided  by  the  Emergency 
Sheher  Grants  program;  both  the 
Transitional  and  Permanent  Housing 
componenU  of  the  Suppcntive  Housing 
Demonstration  program;  the  SAFAH 
program;  and  the  Section  8  SRO 
Moderate  Rehabilitation  authority. 

B.  Inventory  of  Facilities  and  Services 

A  brief  inventory  of  facilities  and 
services  that  assist  the  homeless 
population  in  the  jurisdiction. 

C.  Needs/resources  Strategy 

A  strategy: 

(i)  To  match  the  needs  of  the  homeless 
population  with  available  facilities  and 
services  in  the  jurisdiction;  and 

(ii)  To  recognize  the  special  needs  of 
the  various  types  of  homriess 
individuals,  particularly  families  with 
children,  the  ekferly.  the  mentally  ill, 
and  veterans. 

D.  Relation  Between  McKinney  Act 
Assistance  and  Available  Resoarces 

An  explanation  of  how  assistance 
under  each  of  the  authorities  referred  to 
above  in  Subtitles  B  through  E  of  Title 
IV  of  the  Act  will  complement  and 
enhance  the  available  facilities  and 
services. 


E.  Contact  Point 

An  identification  of  the  appropriate 
person  or  agency  to  contact  for 
information  on  die  contents  of  the 
CHAP,  including  their  address  and 
telephone  number. 

F.  Information  Copies 

In  the  case  of  a  State,  a  certification 
that  it  transmitted  an  information  copy 
of  its  CHAP  to  each  ESG  formula  city  or 
county  within  its  jurisdiction  at  the 
same  time  that  it  submitted  its  CHAP  to 
HUD.  In  the  case  of  an  ESG  fmnula  city 
or  county,  a  certification  that  it 
transmitted  an  information  copy  of  its 
CHAP  to  the  State  in  which  it  is  located 
at  the  same  time  diat  it  submitted  its 
CHAP  to  HUD. 

G.  Drug-  and  Alcohol-Free  Facilities 
Assurance 

An  assurance  that  each  grantee, 
recipient,  and  project  sponsor  (as 
appropriate)  will  administer,  in  good 
faith,  a  poUcy  designed  to  ensure  that 
the  homeless  facility  is  fine  tnaa  the 
illegal  use,  possession,  or  distribution  of 
drugs  or  akohol  by  iU  beneficiaries. 

H.  Coordination 

If  a  State  designates  an  agency  or 
contact  person  to  coordinate  homeless 
assistance  efforts  in  the  State,  an 
identification  of  the  person  or  agency, 
along  with  the  apprt^ate  address  and 
telephone  number. 

I.  Department  of  Labor  Job  Training 
Demonstrations 

In  the  case  of  States,  '  a  description  <A 
how  the  jurisdiction  will  coordinate  job 
training  demonstration  projects  for  the 
homeless  under  SubtiUe  C  of  Utie  VII  of 
the  McKinney  Act  ivith  other  services 
for  homeless  individuals  assisted  under 
the  Act. 

In  pr^>aring  the  required  information, 
jnrisdicti'ons  should  be  aware  that 
failure  to  address  each  of  elements  A. 
through  G.  of  the  CHAP  (including  the 
need  for,  and  effect  of,  assistance  under 
elements  A.  and  D.,  above,  for  each  of 
Tide  IV's  programs)  will  result  in 
disapproval  of  the  CHAP.  In  addition, 
failure  to  indicate  a  need  for  assistance 
under  any  of  Subti'ties  B  throu^  E  will 
result  in  disapproval  of  a  subsequent 
application  for  assistance  under  any 
such  Subtitle  on  groonds  that  the 


*  State*  are  defined  far  putpoaea  of  the 
Department  of  Ldbor's  authority  under  Subtitle  C  of 
Title  vn  of  the  1987  MdCinnejr  Act  n  amended.  •■ 
ttie  SO  Staiea.  the  Dislhct  of  CeluaMa.  Iht 
ComMWMwahh  of  Puerto  Rico.  Ike  Vifgia  lalanda, 
Guam,  American  Samoa,  and  tlM  ConuBoowealtb  of 
the  Northern  Mariana  Islands. 
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application  is  inconsistent  with  the 
CHAP. 

Element  L  pertains  to  the  Department 
of  Labor's  authority  under  Title  VII  of 
the  McKinney  Act  This  element  must  be 
included  in  the  CHAP,  but  failure  to 
include  it  will  not  be  grounds  for  HUD 
disapproval  of  an  otherwise  approvable 
CHAP.  States  should  note,  however,  that 
failure  to  include  this  element — while 
not  affecting  their  eligibility  for  Title  IV 
assistance— could  affect  their 
participation  imder  the  Title  VII 
program.  Questions  regarding  Element  L 
should  be  addressed  to  the  individual 
listed  at  the  beginning  of  this  Notice  as  a 
contact  point  for  the  Department  of 
Labor. 

In  developing  CHAPs.  it  should  be 
noted  that  section  103  of  the  Act  defines 
"homeless"  or  "homeless  individual"  to 
include: 

(a)  An  individual  who  lacks  a  fixed, 
regular,  and  adequate  nighttime 
residence;  and 

(b)  an  individual  who  has  a  primary 
nighttime  residence  that  is — 

(j)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill): 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

The  term  does  not  include  a  prison 
inmate. 

For  the  Permanent  Housing 
component  of  the  Supportive  Housing 
Demonstration,  the  following  definition 
of  "handicapped  homeless  person"  is 
used: 

A  handicapped  individual  who  is  a 
homeless  individual  within  the  meaning  of 
section  103,  is  at  risk  of  becoming  a  homeless 
individual  or  is  a  handicapped  individual 
who  has  been  a  resident  of  transitional 
housing  carried  out  pursuant  to  provisions 
made  effective  by  section  101(g)  of  Public 
Law  99-500  or  99-591  (the  initial  Transitional 
Housing  Demonstration). 

In  addition,  the  scope  of  the 
Emergency  Shelter  Grants  program  has 
been  broadened  by  the  1988 
Amendments  to  include  homelessness 
prevention  as  an  eligible  program 
activity.  ConsequenUy,  in  developing 
their  CHAPs.  CHAP  jurisdictions  should 
be  aware  of  this  new  ESG-eligible 
activity  for  this  new  "at  risk" 
population.  The  reader  is  advised  to 
refer  to  Appendix  B  of  this  Notice  for  a 
siunmary  of  this  legislative  amendment 


Section  401  of  the  McKinney  Act 
requires  CHAPs  to  cover  the 
"jurisdiction"  of  States  and  ESC  formula 
cities  and  counties,  and  requires  the 
CHAP  to  contain  information  for  "that 
jurisdiction".  Since  the  Act  does  not 
limit  the  term  "jurisdiction",  and  cities 
and  counties  are  located  within  the 
"jurisdiction"  of  the  States,  the  State 
CHAP  must  address  the  CHAP  elements 
for  all  its  jurisdictions,  including  ESG 
formula  cities  and  coimties. 

3.  Plan  Submission 

CHAPs  must  be  forwarded  to  the 
responsible  HUD  Field  Office,  and  be 
received  or  postmarked,  no  later  than 
February  13. 1989.  Thereafter,  CHAPs 
must  be  submitted  by  October  1  of  each 
year. 

4.  Plan  Review  and  Approval 

HUD  will  process  and  review  each 
CHAP  as  expeditiously  as  possible,  and 
will  approve  the  CHAP,  unless  HUD 
determines  that  is  plainly  does  not 
satisfy  the  required  CHAP  content 
described  above.  HUD  will  provide 
written  notification  to  each  jurisdiction 
that  submits  a  CHAP  of  its  approval, 
within  30  days  after  its  receipt  by  HUD. 

If  a  CHAP  is  disapproved,  HUD  will 
notify  the  jurisdiction  of  the 
disapproval,  within  15  days  of  the 
determination  to  disapprove.  The 
notification  will  inform  the  jurisdiction 
of  the  reasons  for  the  disapproval,  as 
well  as  the  steps  that  need  to  be  taken 
to  make  the  CHAP  acceptable.  If  HUD 
fails  to  notify  the  jurisdiction  that  its 
CHAP  has  been  disapproved  within  the 
15-day  period,  the  CHAP  will  be  deemed 
approved. 

Since  the  15-day  period  for  HUD  to 
notify  a  Jurisdiction  of  disapproval  of  its 
CHAP  is  triggered  by  HUD's  decision  to 
disapprove — an  event  that 
unbeknownst  to  the  jurisdiction,  may 
occur  early  or  late  in  the  30-day  review 
period — a  jurisdiction  receiving  no 
notice  may  assume  that  its  CHAP  has 
been  approved  45  days  after  HUD's 
receipt  of  the  jurisdiction's  CHAP. 

HUD  will  permit  amendments  to,  or 
the  resubmission  of,  any  CHAP, 
including  one  that  has  been 
disapproved.  The  procedures  and  time 
periods  set  forth  in  this  section  for  the 
review  and  approval  or  disapproval  of 
the  initial  submission  of  CHAPs  also 
govern  subsequent  amendments  to  a 
CHAP,  or  its  resubmission. 

It  should  be  noted,  however,  that  the 
requirements  of  individual  programs 
authorized  by  the  McKiimey  Act  may 
impose  time  limits  that  affect  when 
approved  CHAPs  must  be  in  place, 
lliese  requirements  may,  in  turn,  cause 
a  jurisdiction  to  have  to  amend  or 


resubmit  its  CHAP.  Additional 
information  on  these  requirements  may 
be  found  in  the  Federal  Register 
docimfients  implementing  each  of  the 
Title  IV  programs. 

5.  Performance  Reports 

Each  jurisdiction  that  has  an 
approved  CHAP  must  review  annually 
the  progress  it  has  made  in  carrying  out 
its  CHAP,  and  must  report  annually  the 
results  of  its  review  to  HUD.  Reports 
will  be  due  not  later  than  May  31  of 
each  year,  and  must  cover  the  period 
between  that  addressed  in  the  last 
report  and  April  30  of  the  year  in 
question. 

The  report  that  was  to  have  been  due 
by  January  31, 1989  will  be  due  instead 
on  May  31, 1989,  and  must  cover  the 
entire  period  from  the  date  of  the 
jurisdiction's  first  CHAP  approval 
pursuant  to  the  August  14, 1987  CHAP 
Notice  through  April  30, 1989.  HUD  will 
review  these  reports,  and  make  such 
recommendations  as  may  be 
appropriate. 

bi  addition,  each  jurisdiction  that  has 
an  approved  CHAP  must  provide  a 
substantive  response  to 
recommendations  made  by  HUD  on  its 
annual  performance  report  provided 
that  HUD's  recommendations  are 
received  by  the  jurisdiction  at  least  60 
days  before  the  beginning  of  the  fiscal 
year  [i.e.  by  July  31).  Assistance  under 
Title  IV  of  the  McKinney  Act  may  not  be 
made  available  to.  or  within  the 
jurisdiction  of.  any  State  or  ESG  formula 
grantee  that  fails  to  review  and  report 
its  progress  to  HUD.  or  that  fails  to 
make  a  substantive  response  to  timely 
HUD  recommendations  on  the 
performance  report,  as  described  above. 

6.  Assistance  Applications 

Any  application  for  assistance  under 
Title  rV  of  the  McKinney  Act  must 
contain,  or  be  accompanied  by.  a  CHAP 
certification  of  consistency.  This 
certification  must  be  provided  by  the 
public  official  responsible  for  submitting 
the  CHAP  for  the  jurisdiction  in  which 
the  proposed  activities  are  to  be  located. 
The  certification  is  intended  to  inform 
HUD  that  the  applicant's  proposed 
activities  are  consistent  with  the 
jurisdiction's  CHAP. 

The  regulations  and  Notices  governing 
each  of  Title  Wa  programs  should  be 
consulted  for  specific  certification 
requirements. 

7.  Waivers 

The  Secretary  of  HUD  may  waive  any 
requirement  of  this  Notice  that  is  not 
required  by  law.  whenever  it  is 
determined  that  undue  hardship  will 
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result  &on  applying  tti«  reqBire0ient  or 
where  applicatioD  of  the  reqoiremeiit 
would  advorsdy  affect  the  porposes  of 
Subtitle  A  of  Title  IV  of  the  McK&mey 
Act. 

V.  Other  Matters 

Environmental  Requirements 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  wMdi 
implenient  section  ia2(2KC)  of  the 


National  Environmental  Policy  Act  of 
1960,  42  U.S.C  «32.  The  Plndhig  of  No 
Significant  Impact  Is  available  for  public 
inspection  during  regular  business  hours 
in  the  C^ice  of  the  Rules  Docket  Qerk, 
Office  of  the  General  Counsel 
Department  of  Housing  and  Urban 
Development,  Room  10276, 451  Seventh 
Street  SW..  Washington.  DC  204ia 

Information  Collection  Requirements 
The  collection  of  infbrmatimi 


requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  PaperwtHi 
RednctioD  Act  of  1980  and  have  been 
assigned  OMB  control  munber  2500- 
0093.  The  following  sections  of  the 
Notice  have  been  determined  by  the 
Department  to  contain  collectioa  of 
iitformatian  requirement*.  Information 
on  these  requirements  is  provided  as 
follows: 


Tabuiatkjn  of  Annual  Reporting  Burden  Noxice-Compremensive  Homeless  Assistance  Pian 


OMOfplian  of  Momwion  cslaction 


or  CHAPs. 


Shaiing  o(  MomMtfon  copies  of  CHAPa . 

AaaMnM9»al« 

Anraal  partormaMM  NpofL. 


S»imai»f  Msponae  to  HUO  ncommmdationa  on  annuri  perfomwncc 


Total  burden  iMwm- 


NL1. 

MA 

B.2 

M2. 


Numterof 


37S 
375 
S75 
37S 

t25 


Nufnbaf  of 


P« 
ratpondom 


ToManmMl 


375 
3^ 
375 
375 

t25 


31M 
J5 
.26 

MUM 


Tolit  tours 


ttjtSSXX) 
2et.2S 

93l75 
COOO-OO 

STSjOO 
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Federalism  Impact . 

llie  General  r^timyyi  ^s  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  provisions  of  tKif 
Notice  have  "federaUsm  in^xlications" 
within  the  meaning  of  the  Order,  and, 
thus,  meet  the  Ofder's  threshold  of 
applicability.  Each  d  the  1988 
Amendments  to  die  CHAP  impoees 
additional  requirements  on  State  and 
local  governments  and,  therefore,  has 
substantial,  direct  effects  on  the  States 
and  their  political  subdivisions. 

It  is  not,  however,  necessary  to  assess 
these  federalism  implications,  since  the 
Notice  simply  implements  statutory 
directives,  abotrt  which  die  Department 
has  little  or  no  discretion.  For  this 
reason,  the  General  Counsel  has 
determined  that  preparation  of  a 
Federalism  Assessment  under  section 
6(b)  of  the  Order  is  not  warranted. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12806,  the  Family,  has  detemdned  diat 
the  provisions  of  this  Notice  do  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  weO-being  wf  thhi  the  meaning  of 
the  Order.  The  CHAP  serves  primarily 
as  a  State  and  local  tool  Ibrassessii^ 
homeless  need  and  ooardinatiiv 
available  resources,  I'wh.^jtng 
assiaUnce  undes  Tide  IV  of  the 


McKinney  Act.  Any  effect  that  the  1986 
Amendments  may  have  on  faaibes 
would  be  pordy  faypodtetical. 

in  addHioB.  the  Nefdce  faiq>iements 
statutory  mandates  that  leave  httle  or 
no  discntian  for  the  Department  In  tfds 
circinnstanee,  ft  is  not  necessary  to 
conduct  a  detailed  assessment  of  the 
family  nnpact  occasioned  by  the  1988 
Amendments  to  the  CHAP  authorify. 
Catalog  (^Federal  Domestic  Assistance. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.178 
and  14J!31. 

IislefSriijw:ts 

Grant  programs:  Housing  and 
ccmnnunity  devriopment  Emergency 
shelter  grants.  Reporting  and 
recordkeeping  requirements. 

Autiiority:  Sec  48S.  Stewart  B.  MdCiimey 
Homeless  Astistance  Ameadmenta  Act  of 
1968  (Pub.  L.  100-628.  antrovad  November  7. 
1988):  sec  7(d).  Department  of  Hooaii^  smI 
Urban  Development  Act  (42  XiSXL  3S35(d)^ 

Dated:  Dweaiber  16. 1888. 
|KkR.8tak«is. 

AaaisUmt  Secretary  for  Carmmm  fey  Phuming 
and  Devehptnent. 

App«¥lix  A— fMriadictioM  Subiad  to  Iha 
PUd 

/.  AI/StatnamftheCiMmaoaweakh  of 
PuertoRico 

II.  Territories: 
Virgin  lalands 
Guam 
American  Samoe  .        , 


Northern  Mariana  1 

Trasl  TcRttary  ordw  ftcffic  iaiMds 

(Palau) 

ni.  ESG  PotmuloKfetropoliUim  Cities  €md 
Urban  Counties:  _ 

State  and  Coraflsmfty 

Alabajna:  Birmmghaai,  HmitBviBe.  Mobile. 
Montgomery,  and  Jefferson  Comity. 

Alaska:  Anchorage. 

Arizona:  Mesa,  nioenix.  Tucson,  K4arioapa 
Comity,  and  Pima  County. 

Arkansas:  Little  Rock. 

California:  Analielm,  Bericeley.  Comptoo.  El 
Monte,  Fresno,  Clendale.  Inglewood.  Long 
Beach,  Los  Angeles.  Oaldand.  Oxnard. 
Pasadena,  Pomona,  Riverside.  Sacrameola 
Saa  Bernardino,  San  Diego,  San  Franadao, 
San  Jose,  Santa  Ana,  Stockton,  Alameda 
Coanty.  Contra  Costa  County,  Fresno  County. 
Kern  Coiuty,  L,oa  An^Bies  Coanty,  Maiia 
County.  Orange  Coanty,  Riverside  County, 
Sacramento  County,  Saa  Bcrankno  Coosty. 
San  Diego  County.  Saa  loaquia  Coanty,  Saa 
Mateo  Coanty.  Santa  Clan  Coanty,  Soomna 
Coanty,  and  Ventura  Coanty. 

Colorado:  Colorado  Springs.  Denver,  and 
Adams  Coanty. 

Connacticufc  Bridgeport  Hartford.  New 
Britain.  New  Haven,  and  Waterboiy. 

Delswafo:  Wiioriogtoa.  tfid  New  Costfo 
County. 

District  of  Cohanbis:  Washiagton. 

Florida:  Port  Laaderdale.  Maloah. 
Jadisaanaa,  Mioad,  Hfcimf  BeadL  Ortondo, 
St  Usteieboig,  Tollafaasaee,  Tampa.  Brevard 
County,  lkimttr6  Coooly.  Dads  Coanty. 
EscomMa  Coanty.  HfHaboroagh  Cennty. 
Orange  Coanty,  Palm  Beach  Comtty,  Pasco 
Coanty,  PfneBas  County,  Potk  Coanty, 
SominoleCOanty,  smt  Volusia  County. 
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Georgia:  Albany,  Atlanta,  Augusta, 
Columbus,  Macoo.  Savannah.  Cobb  County, 
De  Kalb  County,  and  Fulton  County. 
Hawaii:  Honolulu. 

Illinois:  Chicago,  Cicero,  East  St  Louis, 
Evanston.  Oak  Park,  Peoria,  Rockford.  Cook 
County,  DuPage  County,  Lake  County, 
Madison  County,  St  Clair  County,  and  Will 
County. 

Indiana:  Evansville,  Fort  Wayne,  Gary, 
Hammond.  Indianapolis,  South  Bend.  Terre 
Haute,  and  Lake  County. 
Iowa:  Des  Moines,  and  Sioux  City. 
Kansas:  Kansas  City.  Topeka.  and  Wichita. 
Kentucky:  Covington.  Lexington-Fayette. 
Louisville,  and  Jefferson  County. 

Louisiana:  Baton  Rouge,  New  Orleans. 
Shreveport  and  Jefferson  Parish. 
Maine:  Portland. 

Maryland:  Baltimore,  Anne  Arundel 
County.  Baltimore  County,  Montgomery 
County,  and  Prince  Georges  County. 

Massachusetts:  Boston.  Cambridge,  Fall 
River,  Lawrence,  Lowell,  Lynn,  Medford,  New 
Bedford.  Newton,  Quincy,  SomerviUe, 
Springfield,  and  Worcester. 

Michigan:  Dearborn,  Detroit.  Flint.  Grand 
Rapids,  Kalamazoo,  Pontiac.  Saginaw, 
Genesee  County,  Oakland  County,  and 
Wayne  County. 

Minnesota:  Duluth.  Minneapolis,  St  Paul 
and  Hennepin  County. 
Mississippi:  Jackson. 

Missouri:  Kansas  City.  St  Joseph.  St  Louis, 
and  St  Louis  County. 
Nebraska:  Omaha. 

Nevada:  Las  Vegas,  and  Clark  County. 
New  Hampshire:  Manchester. 
New  Jersey:  Atlantic  City,  Bayonne, 
Camdea  East  Orange,  Elizabeth,  Jersey  City, 
Newark.  Paterson.  Trenton.  Bergen  County, 
Burlington  County,  Camden  Coimty,  Essex 
County,  Gloucester  County,  Hudson  County, 
Middlesex  County,  Monmouth  County,  Morris 
County.  Ocean  County,  and  Union  County. 
New  Mexico:  Albuquerque. 
New  York:  Albany,  Babylon  Town. 
Binghamton.  Buffalo,  Islip  Town.  Moimt 
Vernon,  New  Rochelle,  New  York,  Niagara 
Falls,  Rochester,  Schenectady,  Syracuse, 
Tonawanda  Town,  Troy,  Utica,  Yonkers,  Erie 
County,  Monroe  County,  Nassau  County, 
Onondaga  County,  Orange  County,  Rockland 
County,  Suffolk  County,  and  Westchester 
County. 

North  Carolina:  Charlotte,  Greensboro, 
Raleigh,  and  Winston  Salem. 

Ohio:  Akron.  Canton,  Cincinnati. 
Cleveland.  Columbus,  Dayton.  Lakewood. 
^rlngfield.  Toledo.  Youngstowa  Cuyahoga 
County.  Franklin  County,  Hamilton  Co«mty, 
Montgomery  County,  and  Stark  County. 
Oklahoma:  Oklahoma  City,  and  Tulsa. 
Oregon:  Portland,  Clackamas  County,  and 
Washington  County. 

Pennsylvania:  Allentown.  Altoona, 
Chester,  Erie,  Harrisburg.  Johnstown. 
Lancaster,  Philadelphia,  Pittsburgh.  Reading., 
Scranton.  Upper  Darby  To%vn8hip,  Wilkes- 
Barre.  York.  Allegheny  County,  Beaver 
County.  Berks  County,  Bucks  County.  Chester 
County,  Delaware  County,  Lancaster  County, 
Luzerne  County,  Montgomery  County, 
Washington  County,  Westmoreland  County, 
and  York  County. 

Rhode  Island:  Pawtucket  Providence,  and 
WoonsockeL 


South  Carolina:  Greenville  County. 

Tennessee:  Chattanooga,  Knoxville. 
Memphis,  and  Nashville-Davidson. 

Texas:  Amarillo,  Austin.  Beaumont. 
Brownsville,  Corpus  Christl.  Dallas,  El  Pasa 
Fort  Worth,  Houston,  Laredo,  Lubbock, 
McAllen.  San  Antonio,  Waco.  Bexar  County. 
Harris  County,  Hidalgo  County,  and  Tarrant 
County. 

Utah:  Prove  Salt  Lake  City,  and  Salt  Lake 
County. 

Virginia:  Newport  Newt.  Norfolk. 
Portsmouth.  Richmond,  Roanoke,  Virginia 
Beacfa.  Arlington  County,  and  Fairfax  County. 

Washington:  Seattle,  Spokane,  Tacoma, 
Clark  County.  King  County,  Pierce  County, 
and  Snohomish  County. 

West  Virginia:  Charleston,  and  Huntington. 

Wisconsin:  Madison.  Milwaukee,  and 
Racine. 

Puerto  Rico:  Aguadilla,  Arecibo,  Bayamaon 
Municipio,  Caguas  Municipio,  Carolina 
Municipio,  Cuaynabo  Municipio,  Humacao 
Municipio,  Mayaguez  Municipio,  Ponce 
Municipio,  San  Juan  Municipio,  Toa  Baja 
Municipio,  and  Trujiilo  Alto  Mun. 

Appendix  B — Highlights  of  Amsndments  to 
SubtitlM  B  Thraugh  E  of  Title  IV  of  tbe 
Stewart  B.  McKlnney  Homeless  Assistance 
Act  Mad*  by  the  Stewart  B.  McKimiey 
HomeleM  Asaittanoe  Amendments  Act  of 

Note:  The  reader  is  advised  that  the 
following  represents  only  highlights  of  the 
legislative  amendments  made  by  die  Stewart 
&  McKlnney  Homeless  Assistance 
Amendments  Act  of  1988,  which  may  be 
helpful  for  purposes  of  preparing  the  CHAP 
submission  for  fiscal  year  1969.  However,  it  is 
important  that  the  full  text  of  the  Notices 
being  published  to  implement  the  1968 
Amendments  be  consulted  for  a  complete 
description  of  how  the  Department  intends  to 
implement  these  legislative  requirements. 

Title  rV— Housing  Aasiatance 
Subtitle  B — &nergency  Shelter  Grants 

1.  Sec.  421,  Distribution  of  Assistance  by 
States  to  Private  Nonprofit  Organizations. 
Permits  States  (in  addition  to  units  of  general 
local  government)  to  distribute  amoimts 
directly  to  private  nonprofit  organizations,  if 
the  unit  of  general  local  government  certifies 
that  it  approves  of  the  project 

2.  Sec.  422,  Essential  Services. 

— Increases  the  base  percentage  of 
assistance  that  may  be  used  for  essential 
services  from  15  to  20  percent 

— Measures  the  20  percent  against  "the 
aggregate  amount  of  all  assistance  to  a  State 
or  local  government"  rather  than  against  "the 
amount  of  any  assistance  to  a  local 
government"  as  provided  by  current  law.  In 
the  case  of  States,  the  20  percent  limitation 
on  the  use  of  funds  to  provide  essential 
services  will  be  applied  against  the  overall 
State  grant  rather  than  individually  against 
amounts  that  units  of  general  local 
government  and  nonprofit  organizations 
receive  from  the  State. 

3.  Sec.  423.  Homelessness  Prevention  as  an 
Eligible  Activity.  Adds  homelessness 
prevention  as  an  eligible  ESG  activity. 
Homelessness  prevention  involving  short- 
term  financial  assistance  to  individuals  of 


families  that  have  received  eviction  notices 
or  notices  of  termination  of  utility  services 
may  qualify  for  assistance  only  if: 

— ^liie  individual  or  family  is  unable  to 
make  the  required  payments  due  to  a  sudden 
reduction  in  income; 

—The  assistance  is  necessary  to  avoid 
eviction  or  termination  of  services; 

— There  is  a  reasonable  prospect  that  the 
family  %vill  be  able  to  resume  payments 
within  three  months;  and 

— ^The  assistance  provides: 

A  new  homeless  prevention  activity;  or 

A  quantifiable  increase  in  the  level  of 
homeless  prevention  activities  already  being 
provided. 

This  category  of  eligible  activity  is  treated 
as  "essential  services"  and.  therefore,  is 
included  under  the  20  percent  limitation  on 
the  use  of  grant  amounts  for  these  services. 
(See  paragraph  2,  above.) 

4.  Sec  424,  Required  Use  of  Building  as 
Shelter. 

In  the  case  of  assisted  essential  services  or 
operating  costs  (under  sections  414(a)  (2)  or 
(3),  respectively,  of  the  1967  McKinney  Act) 
requires  a  recipient  to  certify  it  will  provide 
services  or  shelter  to  the  homeless  for  the 
period  during  which  the  assistance  is 
provided,  without  regard  to  a  particular  site 
or  structure,  as  long  as  the  same  general 
population  is  served. 

Subtitle  G— Supportive  Housing 

5.  Sec  441,  Availability  of  Operating  and 
Technical  Assistance  for  New  Structures. 
Provides  that  operating  and  technical 
assistance  may  be  made  available  in 
connection  with  existing  or  newly 
constructed  dwellings.  Redefines  "projeot"  to 
provide  that  operating  and  technical 
assistance  may  be  made  available 
independently  of  assisted  acquisition  or 
rehabilitation. 

8.  Sec  442  Project  Sponsor. 

Adds  PHAs  as  eligible  project  sponsors 
under  the  permanent  housing  program. 

7.  Sec.  443,  Maximum  Period  of  Residence 
in  Transitional  Housing.  Amends  the  purpose 
of  transitional  housing  as  facilitating  the 
movement  of  homeless  individuals  to 
independent  living  within  24  months  or  a 
longer  period  determined  necessary  by  HUD. 
instead  of  "within  a  reasonable  amount  of 
time,  as  determined  by  the  Secretary." 

a  Sec.  444.  Definition  of  Permanent 
Housing.  Authorizes  HUD  to  waive  the  8- 
person  limitation  on  the  number  of  residents 
that  may  reside  in  a  permanent  housing 
project  if  the  applicant  demonstrates  that  (i) 
local  market  conditions  dictate  development 
of  a  larger  project  and  (ii)  a  larger 
development  will  achieve  the  neighborhood 
integration  objectives  of  the  program  within 
the  context  of  the  affected  community. 

9.  Sec  445,  Use  of  Advances  to  Repay 
Debt  Provides  that  advances  for  the  cost  of 
acquisition  or  rehabilitation  may  be  used  for 
the  repayment  of  any  outstanding  debt  on  a 
loan  made  to  purchase  an  existing  structure 
for  use  as  supportive  housing,  but  only  if  the 
structure  was  not  used  as  supportive  housing 
before  receipt  of  assistance.  This  amendment 
applies  to  notifications  of  awards  on  or  after 
ttovamber  1. 1987. 


10.  Sec  448,  Limit  on  Grants.  Places 
$200,000  cap  on  the  amount  of  a  supportive 
housing  grant  for  moderate  rehabiUtation. 
(See  item  13  for  authority  to  increase  the 
limitation  for  high  cost  areas.) 

11.  Sec.  447,  Eligible  Activities. 

— Makes  operating  costs  eligible  for 
assistance  under  the  permanent  housing 
program,  not  to  exceed  50%  of  the  annual 
operating  costs  for  the  first  year  and  25%  for 
the  second  year. 

— ^Permits  supportive  housing  recipients  to 
receive  both  an  advance  for  acquisition  or 
rehabilitation  and  b  moderate  rehabilitation 
grant 

12.  Sec.  446,  Employment  Assistance. 
Authorizes  grants  for  employment  assistance 
programs  for  residents  of  transitional 
housing.  Adds  the  extent  to  which  the  project 
contains  such  a  program  to  the  selection 
criteria. 

13.  Sec  449,  Limits  on  Advances  and 
Grants. 

— ^Authorizes  the  Secretary  to  increase 
from  $200,00  to  $400,000  the  limit  on  advances 
for  acquisition  or  rehabilitation  and  moderate 
rehabilitation  in  areas  that  HUD  finds  have 
high  acquisition  and  rehabilitation  costs. 

— Authorizes  advances  for  new 
constiTiction  in  a  limited  situation,  designed, 
according  to  the  Conference  Report,  to  permit 
funding  of  a  model  supportive  housing  project 
on  land  donated  by  the  University  of 
California  at  Berkeley. 

14.  Sec.  450,  Site  Control. 

Contains  the  following  provisions  regarding 
ownership  or  control  of  the  project  site  by 
supportive  housing  applicants: 

— Requires  applications  for  supportive 
housing  to  Include  reasonable  assurances 
that  the  applicant  will  own  or  control  the  site 
within  six  months  for  notification  of  an 
award. 

— Authorizes  an  applicant  to  obtain 
ownership  or  control  of  a  suitable  site 
different  from  the  site  specified  in  the 
application. 


— Requires  recapture  and  reallocation  of 
the  grant  award,  if  the  applicant  fails  to 
obtain  ownership  or  contix)l  within  one  year 
fit»m  notification  of  the  award. 

— Applies  to  notifications  on  or  after 
November  1, 1987. 

Specifies  as  a  selection  criterion  the  extent 
to  which  the  applicant  or  project  sponsor  has 
control  of  the  site. 

15.  Sec.  451,  Flood  Plain  Restrictions. 
Prohibits  the  flood  protection  standards  that 
apply  to  supportive  housing  from  being  more 
restrictive  than  the  standards  applicable 
under  Executive  Order  11988  (May  24, 1977) 
to  the  other  programs  under  titie  IV. 

16.  Sec.  452,  Matching  Requirements. 
—Requires  recipients  of  supportive  housing 

assistance  under  section  423(a)  (1)  and  (2)  to 
match  it  with  an  equal  amount  of  non-Federal 
funds.  Requires  each  State  submitting  an 
application  for  permanent  housing  for 
handicapped  homeless  persons  to  certify  it 
will  supplement  the  amount  of  assistance 
under  that  section  with  an  equal  amount  of 
non-Federal  funds. 

— ^Defines  non-Federal  funds  to  include 
salaries  paid  to  staff,  salaries  paid  to 
residents  under  an  employment  assistance 
program,  and  the  value  of  volunteer  time  and 
services,  in  addition  to  sources  permitted 
under  current  law. 

Subtitle  D — Supplemental  Assistance  for 
Facilities  to  Assist  the  Homeless 

17.  Sec.  463.  Site  Control. 

Contains  the  following  provisions  regarding 
ownership  or  control  of  the  project  site  by 
SAP  AH  applicants: 

Requires  applications  for  SAFAH 
funding  to  include  reasonable  assurances 
that  the  applicant  will  own  or  control  the  site 
within  six  months  from  notification  of  an 
award. 

— Authorizes  an  applicant  to  obtain 
ownership  or  control  of  a  suitable  site 
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different  from  the  site  specified  in  the 
application. 

— Requires  recapture  and  reallocation  if  an 
applicant  fails  to  obtain  ownership  or  control 
within  one  year  from  notification  of  the 
award. 

— Applies  to  notifications  on  or  after 
November  1. 1967. 

Subtitie  E — Miscellaneous  Provisions 

la  Sec.  461,  Section  8  Assistance  for  Single 
Room  Occupancy  Dwellings. 

— Permits  assistance  under  the  program  to 
be  used  for  the  moderate  rehabilitation  of 
efficiency  units,  if  the  owner  agrees  to  pay 
the  additional  costs  of  rehabilitating  and 
operating  the  units. 

— Defines  major  spaces  that  must  be 
protected  by  a  water  sprinkler  system  to 
mean  hallways,  large  common  areas,  and 
other  areas  specified  in  local  fire,  building,  or 
safety  codes. 

— Requires  HUD  to  increase  annually  the 
current  $14,000  per-unit  cost  limitation  by  the 
amount  necessary  to  take  into  account 
increases  in  construction  costs  during  the 
previous  year.  The  first  increase  is  effective 
with  respect  to  assistance  provided  on  or 
after  October  1, 198& 

19.  Sec.  482,  Administrative  Provisions 
(Assumption  of  Environmental  Review). 
Makes  the  provisions  of,  and  regulations  and 
procedures  applicable  imder,  section  104(g)  of 
the  Housing  and  Community  Development 
Act  of  1974  applicable  to  assistance  and 
projects  under  title  IV  of  the  McKiiwey  Act 
Section  104(g)  provides  for  assumption  of 
environmental  review  responsibilities  by 
recipients.  The  reader  should  refer  to  the 
Notices  being  published  for  each  of  the 
McKinney  homeless  programs  for  a  complete 
discussion  of  how  these  environmental 
standards  will  be  implemented. 


Grantee/recipient 


Emergency  Shelter  Grants  Program: 

Stete— fofTTHjIa  allocalions  urxJer  §576.43  and  roaltocations  under  §8  576.61.  576.63,  and  576.67 „ 

ESG  Formuta  City— formula  allocations  under  J576.43  or  assistance  from  a  State  under  esTtLii  arid 

reallocations  under  }5  576.63  and  576.67.  ■~.  ■•"< 

ESG  Formula  County-formula  allocations  under  }  576.43  or  assistance  from  a  State  under  857643.  and 

reallocatioos  under  5J  576.63  and  576.67.  ■«.  «■« 

Tenitofy- allocatioos  under  9  576.45  and  realkxations  under  §§  576.65  and  576  67 
""iL2l.??Iffl'-°^  Government  (ott>er  than  an  ESG  Formula  City  or  Coonty)-distrtbutioo8  froiiia' State 

Unit  ol  general  local  government  that  is  participating  in  an  urt>an  county  that  is  an  ESG  Formula  Coonty- 
dnMxjtions  from  a  State  under  {  576.55  or  reallocations  under  8576.67. 

^4onprofit  Oganizatior>— distriboljons  from  a  Stale  (added  t>y  1988  McKinney  Act) „ 

Nonprofit  Organization— distritwtiQns  from  unit  of  general  local  government !"""""""I!!!II"!Z..."Z"!" 

Unit  of  General  Local  Government  (other  than  an  ESG  formula  city  or  county)— reallocations  under  {  576  67 
Any  unit  of  general  local  government  that  proposes  to  use  aU  or  a  portion  of  ita  grant  assistance  for  a  facility 

tocatod  outside  of  its  jurisdiction,  whether  the  grant  is  received  directly  as  a  formula  allocation  (or  as  a 

distntKition  tf>ereof),  or  as  a  reallocation. 

Nonprofit  Organization— reallocations  under  {576.67 


Entity  that  miiet  have  approved  CHAP 


^'?^5?^  housing  component  of  the  supportive  housing  demonstration  and  the  Supplemental  asststance  for 
facMliea  to  assist  Vm  Homeleaa  Program: 
State 


ESG  Formula  City  or  Counly.. 


State. 

ESG  Formula  City. 

ESG  Formula  County. 

Territory. 
State. 

ESG  Formula  Counly. 

State. 

If  amounts  dtetritxited  by  an  ESG  Formula  Qty 

or  County,  the  City  or  County;  othervwse,  the 

State. 
State. 

If  the  proposed  activilies  are  to  tw  tocatod  ire 
—An  ESG  formula  city  or  county,  then  the  city 

or  county; 
— Oltienwisa,  V>e  State. 

If  the  proposed  activities  are  to  be  located  in: 
—A  Territory,  ttte  Terntory; 
—An  ESG  Fomwla  City  or  County,  ttte  Cily  or 

County;  .     . 

— Othennse,  the  State. 


State. 

ESG  Formula  City  or  County. 


\^:.  .M. 


•:03  Ta^>' 


tHHHHM 


MNM^ 
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Granles/rocipisnl 


UMlal 

UOWnRMniV  CnDqp  (< 


(otw  twn  an  ESQ  Formula  CHy  or  County) . 
■  unt  ol  fananl  local  govemmanO 


Tribe 

NorvAoffI  OryaiiUalton« 


Pwmafwrit  housing  oomporwrit  of  Iw  aupporOv*  housing  demonafeatonc 


SactfON  8  HoMkiB 

unitK 
PuMc  Housing  Agencies  (PHAs) 


Payments  Pngram  for  the  moderate  rahabiBtation  of  single  room  oocupency  (SRO) 


Entity  thit  must  have  anproved  CHAP 


M  protect  is  to  be  localed  wiMrin  an  ESQ 
Fonnuia  O^  or  County,  the  Cily  or  County: 
otheiwisew  ttw  State. 

No  CHAP  HequiremenL 

It  tw  profect  Is  to  be  located  wRNn  an  ESQ 
F^mwla  City  or  County,  the  Oty  or  County:  H 
•te  O^  or  County  doee  not  have  an  ap- 
proved CHAP,  the  State  nwst  have  one.  K 
the  pnlact  Is  to  be  loctfsd  outside  an  ESQ 
FonnulB  Oty  or  County,  the  Slate. 

State. 


If  the  project  is  located  wHhin  an  ESQ  Formula 

Oty  or  County,  the  Ciiy  or  County. 
K  outside  an  ESQ  Fomwla  City  or  County,  the 
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DEPARTMENT  OF  JUSTICE 

Office  Of  Justica  Programa 

Office  of  Juvenile  Juatica  and 
Delinquency  Prevention 

Mlsalng  and  Exploited  Children's 
Aaalatanca  Program;  National 
Reaourca  Canter  and  Ciearinghouae 

aqency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  lustice. 
action:  Notice  of  issuance  of  a 
solicitation  for  applications  to  continue 
the  provision  of  the  national  resource 
center  and  clearinghouse,  technical 
assistance,  training  and  associated 
services  concerning  missing  and 
exploited  children. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
pursuant  to  section  404(b)  of  the  Missing 
Children's  Assistance  Act  title  IV  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974. 42  U.S.C.  5601  et. 
seq.,  as  amended  by  the  Juvenile  Justice 
and  Delinquency  Prevention 
Amendments  of  1988.  subtitle  F  of  title 
VII  of  Pub.  L  100-690,  November  18. 
1988,  requires  the  Administrator  of 
OJJDP.  through  grants  or  contracts,  to 
support,  develop,  and  implement 
programs  that  will  coordinate  and 
facilitate  activities  that  provide 
technical  assistance  and  training  that 
will  be  of  assistance  to  parents,  legal 
guardians,  state,  local  and  nonprofit 
agencies  with  respect  to  those  issues 
associated  with  missing  and  exploited 
children  as  defined  by  title  IV. 

This  solicitation  will  support  the 
continuation  of  a  national  toll-free 
hotline  and  a  national  resource  center 
and  clearinghouse  that  will  provide 
information,  technical  assistance  and 
training  to  state  and  local  governments, 
public  and  private  nonprofit  agencies 
and  individuals  on  issues  related  to 
missing  and  exploited  children. 

This  solicitation  is  to  continue  the 
support  of  a  national  resource  center 
and  clearinghouse  function  supported  by 
OJJDP  since  1984. 

The  award  will  be  made  for  a  project 
period  of  3  years.  One  cooperative 
agreement  will  be  awarded  with  an 
initial  budget  period  of  12  months.  Up  to 
$1,875,000  will  be  allocated  for  the  initial 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Heck,  Program  Manager, 
Special  Emphasis  Division,  OJJDP.  202/ 
724-5914.  633  Indiana  Ave.  NW., 
Washington.  DC  20531. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

II.  Program  Objectives 


m.  Program  Strategy 

IV.  Dollar  Amount  and  Duration 

V.  BlgibiUty  Requirements 

VI.  AppUcation  Requirements 

VII.  Criteria  for  Applicant  Selection 

VIII.  Submission  Requirements 
DC.  Civil  Rights  Compliance 

I.  Introduction  and  Background 

The  Administrator  of  OJJDP  awarded 
a  grant,  with  discretionary  funds,  to  The 
National  Center  for  Missing  and 
Exploited  Children  (NCMEC)  on  April  1. 
1984.  Tide  IV  of  the  JJDP  Act  was 
enacted  by  Congress  on  October  12. 
1984.  The  original  award  was  to 
establish  a  national  resource  center  and 
clearinghouse  designed  to  provide 
technical  assistance  to  State  and  local 
governments,  individuals,  parents,  and 
other  agencies  in  locating  and 
recovering  missing  children:  to 
coordinate  programs  in  the  field  diat 
focus  on  reuniting  missing  children  witb 
their  lawful  custodians:  to  develop, 
publish,  and  disseminate  instructive 
materials  about  programs,  techniques, 
and  services  responsive  to  missing 
children  issues;  and  to  provide  technical 
assistance  to  law  enforcement  agencies. 
State  and  local  government  agencies, 
individuals,  and  other  agencies 
addressing  missing  children  issues 
relative  to  prevention,  investigation, 
reunification,  and  treatment  in  missing 
and  exploited  children  cases. 

This  solicitation  conforms  to  the 
requirements  of  die  1988  Tide  IV 
amendments  that  require  OJJDP  to 
solicit  competition  for  the  continuance 
of  the  functions  of  a  national  resource 
center  and  clearinghouse. 

n.  Program  Objectives 

A.  Establish  and  operate  a  24-hour 
national  toll-free  telephone  line  by 
which  individuals  may  report 
information  regarding  the  location  of 
any  missing  child,  or  other  child  13 
years  of  age  or  younger,  whose 
whereabouts  are  unknown  to  such 
child's  legal  custodian,  and  request 
information  pertaining  to  procedures 
necessary  to  reunite  the  child  with  the 
child's  legal  custodian. 

B.  Establish  and  operate  a  national 
resource  center  and  clearinghouse 
designed: 

1.  To  provide  information  to  State  and 
local  governments,  public  and  private 
nonprofit  agencies,  and  individuals 
regarding: 

a.  Free  or  low  cost  legal,  restaurant, 
lodging,  and  transportation  services  that 
are  available  for  the  benefit  of  missing 
children  and  their  families: 

b.  The  existence  and  nature  of 
programs  being  carried  out  by  Federal 
Agencies  to  assist  missing  children  and 
their  families:  and 


c.  The  lawful  use  of  school  records 
and  birth  certificates  to  identify  and 
locate  missing  children. 

2.  To  provide  technical  assistance  and 
training  to  State  and  local  governments 
including  law  enforcement  and  other 
appropriate  entities  in: 

a  Investigating,  reporting,  locating, 
recovering,  and  facilitating  the  reuniting 
of  missing  children  with  their  families 
and/or  lawful  custodians; 

b.  Parental  kidnapping  cases; 

c.  National  and/or  regional  missing 
children  poster  distribution; 

d.  Developing  and  distributing 
information  and  training  publications 
relevant  to  missing,  abducted,  and 
exploited  children's  issues;  and 

e.  Operation  and  information  system 
development. 

3.  To  provide  technical  assistance  and 
training  to  private  nonprofit  agencies, 
individuals  and  juvenile  justice  and 
other  youth  service  professionals  in: 

a.  Assisting  in  the  reporting, 
searching,  locating,  recovering,  and 
facilitating  the  reuniting  of  missing 
children  with  their  families  and/or 
lawful  custodians;  and 

b.  Parental  kidnapping  cases; 

c.  National  and/or  regional  missing 
children  poster  distribution;  and 

d.  Developing  and  distributing 
information  and  training  publications' 
relevant  to  missing,  abducted  and 
exploited  children's  issues. 

4.  To  coordinate  public  and  private 
programs  that  locate,  recover  or  reunite 
missing  children  with  their  legal 
custodians. 

5.  To  disseminate  nationally 
information  about  iimovative  and  model 
missing  childrens'  programs,  services, 
and  legislation  at  the  State  and  local 
level. 

6.  To  provide  technical  assistance  and 
training  to  appropriate  agencies  and 
custodial  parents  in  cases  of  national 
and  international  noncustodial  parental 
kidnapping  and  coordinate  efforts  with 
the  U.S.  Department  of  State  and 
Interpol. 

7.  To  monitor  ongoing  missing  child 
case  work  that  has  been  undertaken  in 
8.000  missing  child  cases.  Some  of  the 
tasks  involved  in  this  case  work  are  as 
follows:  technical  assistance  contacts 
with  parents,  law  enforcement,  private 
attorneys,  prosecutors,  F.B.I.,  Interpol, 
State  Department  and  support  groups: 
and  case  follow-up  activities  verifying 
full  NCIC  entries,  review  of  recent 
sightings  and  providing  relevant  leads  to 
cognizant  agencies. 

ni.  Program  Strategy 

This  solicitation  and  resulting 
cooperative  agreement  is  to  ensure  the 


effective  continuance  by  OJJDP  of  a 
national  resoiu-ce  center  and 
clearinghouse  function  for  the  training 
and  tecimical  assistance  program  to  law 
enforcement  agencies.  State  and  local 
governments,  entities  of  the  criminal 
justice  system,  public  and  private 
nonprofit  agencies,  and  individuals  in 
the  prevention,  investigation, 
prosecution,  and  treatment  of  abducted, 
missing,  and  exploited  children  and  in 
assisting,  locating,  and  reuniting  the 
missing  children  with  their  families  or 
legal  custodians. 

The  successful  applicant  will  be 
required  to  demonstrate  the  experience 
and  capability  to  provide  professional 
program  continuity  for  the  national 
resource  center  and  clearinghouse 
program.  The  successful  applicant  must 
demonstrate  in  detail  the  ability  to 
establish  the  technical  subject  matter 
expertise  that  will  provide 
knowledgeable  and  credible  program 
continuation  and  program  technology 
transfer  to  parents,  criminal  justice 
system  professionals,  and  nonprofit  and 
community  agencies. 

The  Missing  Children  National 
Resource  Center  and  Clearinghouse 
Program  will  require  the  successful 
applicant  to  provide  and  arrange  for  all 
necessary  personnel,  facilities. 
equipment,  materials,  and  services 
required  for  the  successful  continuation 
of  the  existing  program. 

These  include  the  following  activities: 

1.  Provide  to  State  and  local 
governments,  public  and  private 
nonprofit  agencies,  and  individuals 
information  regarding  free  or  low  cost 
legal,  restaurant,  lodging,  and 
transportation  services  that  are 
available  for  the  benefit  of  missing 
children  and  their  families; 

2.  Provide  information  to  State  and 
local  governments,  public  and  private 
nonprofit  agencies,  and  individuals 
regarding  the  existence  and  nature  of 
programs  being  carried  out  by  Federal 
agencies  to  assist  missing/exploited 
children  and  their  families: 

3.  Provide  technical  assistance  and 
training  to  criminal  justice  agencies. 
State  and  local  govenmients,  elements 
of  the  criminal  justice  and  youth  service 
system,  public  and  private  nonprofit 
agencies,  organized  missing/exploited 
children  community  organizations,  and 
individuals  in  locating,  recovering,  and 
reuniting  missing  children  with  their 
family  or  legal  custodian: 

4.  Provide  for  a  national  24-hour  toll- 
free  telephone  line  by  which  individuals 
may  report  information  regarding  the 
location  of  any  missing  child,  and 
request  information  pertaining  to  the 
necessary  procedures  to  reunite  such 
child  with  the  child's  legal  custodian(s): 


5.  Provide  information  derived  from 
die  national  24-hour  toll-free  telephone 
line  to  appropriate  entities: 

6.  Coordinate  the  operation  of  the  24- 
hour  toll-free  telephone  line  with  the 
operation  of  the  national 
communications  system  established  to 
service  runaways  (under  section  313  of 
the  Runaway  Homeless  Youth  Act  42 
U.S.C.  5715): 

7.  Coordinate  public  and  private 
programs  which  seek  to  locate,  recover, 
or  reunite  missing  children  with  their 
legal  custodians; 

8.  Disseminate  information  and 
provide  technical  assistance  and 
training  about  comprehensive, 
innovative,  community,  multi-agency 
missing  children  programs,  services,  and 
legislation: 

9.  Provide  information  to  State  and 
local  governments,  public  and  private 
nonprofit  agencies  and  individuals  to 
facilitate  the  lawful  use  of  school 
records  and  birth  certificates  to  identify 
and  locate  missing  children:  and 

10.  Provide  technical  assistance  and 
training  for  State  Clearinghouses 
established  to  assist  in  locating  and 
recovering  missing  children. 

IV.  Dollar  Amount  and  Duration 

The  award  will  be  made  for  a  project 
period  for  3  years.  One  cooperative 
agreement  will  be  awarded  with  an 
initial  budget  period  of  12  monUis.  Up  to 
$1,875,000  will  be  allocated  for  the  initial 
award. 

The  noncompetitive  continuation 
awards  for  the  additional  budget 
periods  may  be  withheld  for  justifiable 
reasons.  They  include:  (1)  The  results  of 
the  first  year  do  not  justify  further 
program  activity:  (2)  the  recipient  is 
delinquent  in  submitting  required 
reports:  (3)  adequate  grantor  agency 
funds  are  not  available  to  support  the 
project;  (4)  the  recipient  has  failed  to 
show  satisfactory  progress  in  achieving 
the  objectives  of  the  project  or 
otherwise  failed  to  meet  the  terms  and 
conditions  of  the  award;  (5)  the 
recipient's  management  practices  have 
failed  to  provide  adequate  stewardship 
of  grantor  agency  funds;  (6)  outstanding 
audit  exceptions  have  not  been  cleared; 
and  (7)  any  other  reason  that  would 
indicate  continued  funding  would  not  be 
in  the  best  interest  of  the  Government. 

V.  Eligibility  Requirements 

Applications  are  invited  from  public 
agencies  and  not-for-profit  private 
organizations.  Applicant  organizations 
may  choose  to  submit  joint  proposals 
vy^ith  other  eligible  organizations  as  long 
as  one  organization  is  designated  in  the 
application  as  the  applicant  and  co- 
applicants  are  designated  as  such.  The 


applicant  and  co-applicants  must 
demonstrate  fully  die  required 
experience  to  deliver  support  services  as 
required  in  Section  VI. 

Applicants  must  demonstrate,  in 
addition  to  program  knowledge  and 
support  experience,  programmatic  and 
fiscal  management  capabilities  to 
effectively  implement  a  project  of  this 
size  and  scope.  AppUcants  who  fail  to 
demonstrate  that  they  have  the 
capability  to  manage  this  program  will 
be  ineligible  for  funding  consideration. 

VI.  Application  Requirements 

All  appUcants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424),  including  a  program  narrative, 
detailed  budget,  and  budget  narrative. 
All  applications  must  include  the 
information  outlined  in  this  section  of 
the  solicitation  outline  in  (Section  VI)  in 
Part  IV.  Program  Narrative  of  the 
application  (SF-424).  The  Program 
Narrative  should  not  exceed  70  double- 
spaced  pages  in  length. 

In  accordance  with  Executive  Order 
12549,  28  CFR  67.510,  applicants  must 
also  provide  a  certification  they  have 
not  been  del)arred  (volimtarily  or 
involimtarily)  from  the  receipt  of  Federal 
funds.  Form  4061/2.  which  will  be 
supplied  with  the  application  package, 
must  be  submitted  with  the  application. 

In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
relationships  in  the  development  of 
products  or  the  provision  of  certain 
services  as  primarily  cooperative  or 
collaborative  in  nature,  will  be 
considered  co-applicants.  In  the  event  of 
co-applicant  submissions,  one  co- 
apphcant  must  be  designated  as  the 
principal  applicant  and  payee  to  receive 
and  disperse  project  funds  and  be 
responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
other  co-applicants. 

Under  this  arrangement,  each 
organization  woidd  agree  to  be  joindy 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicjmt 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  the  joint 
and  several  responsibility  with  the  other 
co-applicants. 

Applications  that  include 
noncompetitive  contracts  for  the 
provision  of  specific  services  must 
include  a  sole  source  justification  for 
any  procurement  in  excess  of  $10,000. 

The  following  information  must  be 
included  in  the  appUcation: 
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A,  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  this 
cooperative  agreement  and  have 
substantial  organizational  experience 
and  resources  that  can  be  directly 
applied  to  provide  programmatic 
support  that  will  assure  OJJDP  the 
effective  continuance  of  a  national 
resource  center  and  clearinghouse 
function  for  the  training  and  technical 
assistance  program  to  law  enforcement 
agencies,  State  and  local  governments, 
elements  of  the  criminal  justice  system, 
public  and  private  nonproHt  agencies, 
and  individuals  in  the  prevention, 
investigation,  prosecution,  and 
treatment  of  the  missing  and  exploited 
children  cases  and  in  assisting  in  the 
locating  and  reuniting  of  the  missing 
children  with  families  or  legal 
custodians.  The  criteria  used  in  Section 
VII  of  this  solicitation  is  based  upon  the 
responsiveness  of  applicant  to  the 
program  information  and  descriptions 
found  in  this  solicitation,  especially 
Sections  L  II,  m,  V,  and  VI. 

B.  Organizational  Experience 

1.  Applicants  must  demonstrate  that 
they  have  the  requisite  knowledge  of 
and  experience  with  the  missing  and 
exploited  children  issue  to  provide 
capable,  responsible  management  of  a 
national  resource  center  and 
clearinghouse. 

2.  AppUcants  must  demonstrate 
experience  and  expertise  in  providing 
technical  assistance  and  training  to  the 
diverse  audience  requiring  such  services 
with  regard  to  the  missing  and  exploited 
children  issues  described  in  this 
solicitation. 

3.  Applicants  must  demonstrate  the 
ability  to  develop  training  materials  that 
will  service  varied  recipient  needs. 

4.  Applicants  must  demonstrate  the 
ability  to  intake,  manage,  utilize,  and 
provide  service  with  regard  to  high 
volume  issues  related  to  telephone  and 
computer  trafHc. 

5.  Applicants  must  demonstrate 
extensive  information  system 
experience  to  facilitate  and  service  the 
high  volume  technical  assistance 
information  needs  that  require  fast,  and 
accurate  responses. 

6.  Applicants  must  demonstrate  the 
ability  to  provide  continuity  of 
comprehensive  missing  and  exploited 
children  issue  services  in  response  to 
the  program  objectives  and  strategies 
described  in  this  solicitation. 

C.  Program  Objectives 

A  statement  of  the  applicants' 
understanding  of  the  objectives  and 
tasks  associated  with  the  program 


should  be  included.  The  application 
should  include  a  problem  statement  and 
a  discussion  of  the  potential 
contribution  of  this  program  to  the 
missing  and  exploited  children  issues. 

D.  Program  Strategy 

Applicants  should  describe  the 
proposed  approach  for  achieving  the 
objectives  of  the  program  (Section  11]. 
and  the  requirement  of  the  program 
strategy  section  (Section  HI). 

E.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program;  how 
resources  will  be  applied;  and  how  the 
program  will  be  managed.  The  plan 
should  include  an  organizational  chart 
depicting  the  roles  and  responsibilities 
of  key  personnel  and  organizational 
functional  components.  Applicants  must 
provide  detailed  position  descriptions, 
qualifications,  and  criteria  for  selection 
for  the  positions.  Part-time  and 
practitioner  professionals  should  also  be 
included,  with  a  statement  of  their 
qualifications  and  experience  that 
would  directly  relate  to  the  service 
needs  of  this  program. 

F.  Time  and  Task  Plan 

Applicants  should  develop  a  three- 
year  task/time  plan,  indicating  proposed 
major  milestone  activities  and  estimated 
ctmnilative  costs. 

G.  Products 

Applicants  should  describe  possible 
or  existing  program  products  that  may 
or  will  be  developed  or  utilized  to 
service  the  program  and  should  describe 
how  and  who  will  be  served  by  these 
products. 

H.  Program  Budget 

Applicant  shall  provide  a  three  year 
budget,  separately  for  each  year.  Co- 
applicant  associated  costs  must  be 
detailed  separately  and  accounted  for  in 
as  much  detail  as  the  principal 
applicant. 

Vn.  Criteria  for  Applicant  Selection 

All  applicants  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  criteria: 

In  general,  all  applications  will  be 
reviewed  in  terms  of  their  ability  to 
demonstrate  requisite  experience  to 
continue  the  development  and  service 
activities  of  a  national  resource  center 
and  clearinghouse  for  servicing  missing 
and  exploited  children  issues.  The 
experience  and  knowledge  involved  for 
delivery  of  these  services  in  a  capable, 
efficient  and  professional  manner  is,  of 
course,  a  vital  evaluation. 


Applications  will  be  evaluated  by  a 
peer  review  panel  appointed  by  the 
Administrator  of  OJJDP.  The  results  of 
this  review  will  be  the  relative  ranking 
of  applicants  based  on  average 
numerical  scores  assigned  by  the  peer 
reviewers.  The  highest  ranked  applicant 
will  be  considered  the  applicant 
recommended  by  the  panel  for  funding. 
Hie  Administrator  will  consider  the  peer 
panel  recommendations  in  selecting  a 
single  applicant  for  the  award  of  a 
cooperative  agreement. 

The  selection  criteria  and  their  point 
values  (weights)  are  as  follows: 

1.  Applicant's  demonstrated 
organizational  experience  and  program 
management  capabilities  in  the  areas 
described -and  defined  throughout  this 
solicitation  (especially  Sections  II,  III,  V, 
VI);  experience  working  with  the  various 
missing  children  issue  groups  and 
agencies  at  the  national.  State, 
municipal,  community,  and  individual 
levels;  providing  technical  assistance, 
training  and  information  products 
related  to  missing  and  exploited 
children;  providing  missing  child  case 
assistance  and  coordination;  promoting 
the  development  of  professional 
approaches  to  missing  children  issues; 
providing  assistance  in  organizational 
development  processes  for  improved 
delivery  of  services  relating  to  missing 
children  issues;  and  applicant's  staff 
experience  relevant  to  the  missing 
children  issues  and  their  capabilities  to 
address  the  perceived  program  needs. 
(35  points) 

2.  Applicant's  demonstrated 
understanding  of  and  approach  to 
implementing  the  program  objectives  of 
organizing,  servicing  and  maintaining 
the  high  level  service  delivery  demands 
of  a  national  resource  center  and 
clearinghouse  for  missing  children.  (30 
points) 

3.  AppUcant's  key  staff  and 
consultant's  relevant  experience  and 
qualifications.  (25  points) 

4.  The  extent  to  which  the  applicant 
has  provided  a  sound  and  fully-justified 
budget  that  is  cost  effective  to  the 
service  provided.  (10  points) 

Vm.  Submission  Requirements 

All  applicants  responding  to  this 
solicitation  are  subject  to  the  following 
requirements: 

1.  Organizations  that  plan  to  respond 
to  this  announcement  are  requested  to 
submit  a  written  notification  of  their 
intent  to  apply  to  OJJDP  by  January  20, 
1989.  Such  notification  should  specify 
the  name  of  the  organization;  co- 
applicants;  and  contact  persons.  This 
notification  submission  is  optional  and 


will  be  used  only  to  estimate  the 
application  review  workload. 

2.  Upon  request  to  OnOP.  the 
necessary  forms  for  application  (SF424) 
will  be  provided,  along  vtrith  Department 
certification  information.  Applications 
must  be  deUvered  to  OJPP  by  4:30  p.m. 
on  February  27, 1989.  Applicants  must 
submit  the  original  signed  application 
and  three  copies  to  OJJDP.  'Those 
applications  sent  by  mail  should  be 
addressed  to  OJJDP.  U.S.  Department  of 
Justice,  633  Indiana  Ave.  NW., 
Washington,  DC  20531.  Hand-delivered 
applications  should  be  delivered  to  the 
633  Indiana  Avenue  address  between 
the  hours  of  7:30  a.m.  and  4:30  p.m.. 


except  Saturdays,  Sundays,  or  Federal 
Holidays. 

3.  OJJDP  will  notify  applicants  in 
writing  of  the  receipt  of  their 
application.  Subsequently,  applicants 
will  be  notified  by  letter  as  to  the 
decision  made  regarding  whether  or  not 
their  application  will  be  recommended 
for  funding. 

IX.  Civil  Rights  Compliance 

A.  All  recipients  of  OJJDP  assistance 
must  comply  with  the  non- 
discrimination requirements  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended; 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  IX  of  Education 


Amendment  of  1972:  and  the  Age 
Discrimination  Regulations  (28  CFR  Part 
42,  Subparts  C  D,  E.  and  G). 

B.  In  the  event  a  Federal  or  State  court 
agency  or  State  administrative  agency 
makes  a  finding  of  discrimination,  after 
a  due  process  hearing,  on  the  grounds  of 
race,  color,  religion,  national  origin,  or 
sex  against  a  recipient  of  funds,  the 
recipient  will  forward  a  copy  of  the 
finding  to  the  Office  for  Civil  Rights. 
Office  of  Justice  Programs. 
Verne  L  Speira, 

AdminiBtrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

[FR  Doc.  8»-29755  FUed  12-27-88: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34CFR  Part  538 

TranattkMi  Program  for  Refugee 
Children 

AOENCv:  Department  of  Education. 
ACTKNt  Final  regulations. 

SUiMMAllv:  The  Secretary  amends  the 
regulations  for  the  Transition  Program 
for  Refugee  Children.  This  program 
currently  provides  fmancial  assistance 
through  grants  to  State  educational 
agencies  and  subgrants  to  local 
educational  agencies  to  provide  special 
educational  services  to  refugee  children 
enrolled  in  public  and  nonprofit  private 
schools.  The  current  regulations  were 
reviewed  for  regulatory  burden 
reduction.  These  final  regulations  are 
issued  as  a  result  of  that  review. 
EFFECTIVE  DATE:  These  regulations  take 
ei^ect  either  45  days  after  publication  fan 
the  Federal  Register  or  later  if  Con^ss 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTMCR  IWrOllMWTlOW  CONTACT: 
Mr.  )onathan  Chang,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.  (Room  5066, 
Mary  E.  Switzer  Building),  Washington, 
DC  20202-6641.  Telephone:  (202)  732- 
5708. 
SUFFIEMCNTAIIV  MFOHMATKHC  The 

Transition  Program  for  Refugee  Children 
is  authorized  by  the  Refugee  Act  of  1980, 
8  U.S.C.  1522  (a),  (c),  (d),  as  amended  by 
the  Refugee  Assistance  Extension  Act  ef 
1986  (Pub.  L  99-605). 

Regulations  for  this  program  were 
initially  published  in  the  Federal 
Register  on  January  14. 1981  (46  FR 
3380). 

On  February  26, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Register  (53  FR  5956).  There  are 
no  differences  between  the  NPRM  and 
these  final  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  nine  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  chaises  in  the 
regulations  follows. 

The  Proposed  Threshold  Eligibility 
Requirement  for  LEAs 

Comments:  The  Secretary  received  a 
number  of  comments  on  the  definition  of 
an  "eligible  local  educational  agency" 
proposed  in  S  538.4.  The  comments 


opposed  the  definition's  establishiiieDt 
of  a  requirement  that  an  LEA  must  serve 
at  least  twenty  eligible  children  to  be 
eligible  for  a  subgrant  from  an  SEA. 
They  stated  that  small  LEAs  often  serve 
less  than  twenty  eligible  childrea  but 
that  these  LEAs  also  have  a  need  for 
Federal  financial  assistance  to  serve  the 
special  educational  needs  of  any  eli^Me 
children.  The  commenters  also  stated 
that  small  I£As  have  fewer  resouroes 
than  larger  LEAs  to  devote  to  providii^ 
special  educational  services  to  eligible 
children. 

Discussion:  The  Refugee  Act  of  1980 
provides  that  the  Secretary  may  make 
grants  for  projects  to  provide  special 
educational  services  to  refugee  ddldren 
in  elementary  and  secondary  sdiools 
where  a  demonstrated  need  has  been 
shown.  While  the  Secretary  recognizes 
the  commenters'  concerns,  the  Secretary 
believes  that  if  an  LEA  will  not  be 
serving  at  least  twenty  students,  it  does 
not  have  a  demonstrated  need  for 
Federal  financial  assistance.  The 
Secretary  expects  that  this  eligibility 
provision  will  concentrate  funding 
where  it  is  most  needed  and  will 
increase  per-pupil  funding  by 
approximately  ten  percent  in  eligible 
LEAs. 

^The  Secretary  recognizes  that  ttiis 
provision  will  eliminate  the  eligibility 
for  subgrants  for  many  of  those  LEAs 
that  are  currently  eligible.  However,  the 
Secretary  estimates  that  only  ten 
percent  of  the  children  currently  served 
by  the  program  attend  schools  in  those 
LEAs. 
Changes:  None. 

Deletion  of  the  Secretary's  Emergency 
Funding  Authority 

Comment-  One  commenter  stated  that 
under  the  present  international  situation 
a  sudden  influx  of  refugees  might  occur. 
The  commenter  contends  that  by 
removing  the  Secretary's  emergency 
funding  provision  from  the  regulations, 
the  Secretary  would  not  be  able  to 
respond  to  such  an  emergency  in  a 
timely  manner. 

Discussion:  The  Secretary  believes 
Aat  there  is  no  reason  to  retain  this 
provision  in  the  regulations.  While  this 
provision  is  deleted,  the  Secretary 
continues  to  have  the  authority  to    - 
request  the  enactment  of  a  supplenenta) 
appropriation  to  increase  funding  onder 
the  Refugee  Act  should  an  emergency 
influx  occur.  The  Secretary  also  believes 
that  all  available  funds  for  the  program 
should  be  alk)cat«d  to  the  States  to 
assist  in  providing  special  educatiOB  -  -' 
services  to  eligible  refugee  children 
currently  enrolled  in  schools  within 
eligible  LEAs,  rather  than  retaining 


funds  for  an  emergency  that  might  not 
occur. 
Changes:  None. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Executive  Order  12606 

These  regulations  will  have  a  positive 
impact  on  the  family  and  are  consistent 
with  the  requirements  of  Executive 
Order  12806— The  Family.  These 
regulations  strengthen  the  authority  and 
IMrticipation  of  parents  in  the  education 
of  their  children.  For  example,  the 
regulations  specifically  authorize  the  use 
of  funds  to  provide  training  to  parents  to 
enable  them  to  participate  more 
effectively  in  the  education  of  their 
duldren  (S  538.10(a)(2)(ii)). 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
nunber  of  small  entities. 

To  the  extent  that  these  regulations 
affect  States  and  State  agencies  they 
will  not  have  an  impact.on  small  entities 
because  States  and  State  agencies  are 
not  considered  small  entities  under  the 
Act  Small  entities  participating  in  the 
program  are  small  LEAs.  These 
regulations  will  reduce  burdens  for 
small  LEAs,  but  they  will  not  have  a 
significant  economic  impact  on 
individual  LEAs. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  (rf  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  (his 
document  is  intended  to  provide  early 
■etifioation  of  the  Department's  specific 
plans  and  actions  for  tbia  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
die  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
retake  transmission  of  information  that 
■is  befcig  fathered  by  or  is  available  from 
any  ether  agency  or  authority  of  the 
United  States. 


Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fiom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  538 

Education.  Elementary  and  secondary 
education.  Grant  programs— education. 
Refugees. 

Dated:  December  13. 198a 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.146,  Transition  Program  for 
Refugee  Children) 
Lauro  F.  Cavazot. 
Secretary  of  Education. 

The  Secretary  revises  Part  538  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  538— TRANSITION  PROGRAM 
FOR  REFUGEE  CHILDREN 

Subpart  A— Gmwral 

cwc> 

Saai    Transition  Program  for  Refugee 
Children. 

538.2  Who  it  eligible  to  apply  for  a  grant 
under  the  Transition  Iht>gram  for  Refugee 
Children? 

538.3  What  regulations  apply? 

538.4  What  definitions  apply? 

Subftart  B-What  Kinds  of  ActivKtes  Doe* 
the  Secretary  Assist  Undw  Tlila  Program? 

638.10    What  activities  are  eligible  for  grant 
assistance  under  the  program? 

Subpart  C— How  Does  a  State  Apply  for  a 
Grant? 

538.20    What  documents  does  the  State 
submit  to  receive  a  grant? 

Subpart  D— How  Does  ttta  Secretary  Make 
a  Grant  to  a  State? 

538.30  How  does  the  Secretary  review  an 
application  submitted  by  an  SEA? 

53a31  What  formula  is  used  to  determine 
the  amount  of  a  grant? 

SiApart  E— How  Does  a  State  Make  a 
Subgrant  to  an  AppNeant? 

538.40  For  what  purposes  may  an  LEA  apply 
for  a  subgrant? 

538.41  How  doe*  the  State  determine  the 
amount  of  a  subgrant? 

Subpart  F— What  CondMona  Apply  to  a 
gate  and  Its  Subgranta aa  Under  the 
Program? 

538.50  What  should  a  State  do  if  an  LEA 
does  not  apply  for  a  subgrant? 

538.51  What  are  the  restrictions  on  costs 
under  this  program? 

538.52  Under  what  circumstances  may  the 
Secretary  arrange  for  providing  services 
under  this  program? 

Authority:  8  U.S.C  1522  (a),  (c).  (d).  unless 
otherwise  noted 


Subpart  A— General 

>W>.t    Transition  Program  for  Refuge* 
ChlMrsn. 

(a)  The  Transition  Program  for 
Refugee  Children  provides  assistance  to 
meet  the  special  educational  needs  of 
eligible  children  who  are  enrolled  in 
public  and  nonprofit  private  elementary 
and  secondary  schools. 

(b)  This  program  funds  formula  grants 
to  States  based  on  the  number  of  eligible 
children  in  the  States. 

(Authority:  8  U.S.C  1522  (a),  (d)) 

S53t.2    Who  la  eNgMe  to  apply  for  a  grant 
underttie  Tranamon  Program  for  Refugee 
ClNloren? 

(a)  A  State  educational  agency  (SEA) 
is  eligible  to  apply  for  a  grant  to  assist 
eligible  local  educational  agencies 
(LEAs)  in  its  State  in  providing  special 
educational  services  to  eligible  children, 
or  to  assist  the  SEA  in  providing  those 
services  pursuant  to  {  53&5a  if  the  State 
has  an  approved  plan  for  the 
administration  of  refugee  resettlement 
programs  in  its  State  on  file  with  the 
Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  in  the  Department 
of  Health  and  Human  Services  (HHS). 

(b)  Requirements  pertaining  to 
submission  and  approval  of  the  State 
plan  are  contained  in  45  CFR  Part  400 
(Refugee  Resettlement  Program;  Plan 
and  Reporting  Requirements  for  States). 
Authority:  8  U.S.C  1522  (a),  (c),  (d)) 

SS38.3    What  regulations  apply? 

The  following  regulations  apply  to  the 
Transition  Program  for  Refugee 
Children: 

(a)  The  regulations  in  34  CFR  Part  538. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  76  (State- 
Administered  Programs).  Part  77 
(Definitions  That  Apply  To  Department 
Regulations),  Part  79  (Inter- 
govenunental  Review  of  Department  of 
Education  Programs  and  Activities),  and 
Part  80  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  for  State  and 
Local  Govenmients). 

(Authority:  8  U.S.C.  1522(d)) 

f53«.4    What  definitions  ivply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 
Application 
Award 
EDGAR 

Elementary  school 
Nonprofit 
Private 
Secondary  school 


Secretary 

State 

State  educational  agency 

(b)  Other  Definitions.  The  following 
definitions  also  apply  to  this  part 

"Act"  means  the  Immigration  and 
Nationality  Act  as  amended  by  the 
Refugee  Act  of  1960  (Pub.  L  96-212),  8 
U.S.C.  1522(a),  (c),  (d). 

"Eligible  children"  means  children 
who— 

(l)(i)  Are  admitted  into  the  United 
States  under  section  207  of  the  Act; 

(ii)  Are  granted  asylum  in  the  United 
States  under  section  208  of  the  Act: 

(iii)  Are  paroled  into  the  United  States 
as  a  refugee  or  asylee  under  section 
212(d)(5)  of  the  Act;  or 

(iv)  Are  admitted  for  permanent 
residence  in  the  United  States,  provided 
the  individual  child  previously  held  a 
status  in  paragrai^  (l)(i),  (ii),  or  (iii)  of 
this  definition; 

(2)  Are  within  the  age  limit  for  which 
the  applicable  State  is  required  or 
permitted  under  State  law  to  provide 
bee  public  elementary  and  secondary 
school  education  for  students;  and 

(3)  Have  been  admitted  into  the 
United  States  for  no  more  than  two 
years  at  the  elementary  school  level,  or 
for  no  more  than  three  years  at  the 
secondary  school  level,  and  who  are 
enrolled  in  public  or  nonprofit  private 
elementary  or  secondary  schools. 

"Eligible  local  educational  agency" 
means — 

(1)  A  public  board  of  education  or 
other  public  authority  that  will  serve  at 
least  twenty  eligible  children  who  are 
enrolled  in  public  or  nonprofit  private 
schools  within  the  geographic  service 
area  under  its  jurisdiction  and  is  legally 
constituted  within  a  State  for  either 
administrative  control  of  or  direction  of, 
or  to  perform  service  functions  for, 
public  elementary  or  secondary  schools 
in — 

(i)  A  city,  county,  township,  school 
district,  or  other  political  subdivision  of 
a  State;  or 

(ii)  Such  combination  of  school 
districts  or  counties  a  State  recognizes 
as  an  administrative  agency  for  its 
public  elementary  or  secondary  schools; 
or 

(2)  Any  other  public  institution  or 
agency  that  has  administrative  control 
and  direction  of  a  public  elementary  or 
secondary  school  and  serves  a 
geographic  area  in  which  it  will  serve  at 
least  twenty  eligible  children  eiuoUed  in 
public  or  nonprofit  private  schools. 

(Authority:  8  U.S.C  1522(a).  (c).  (d)) 
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Sut>part  B— Wtwt  Kinds  of  ActivitiM 
Does  the  Secretary  Assist  Under  This 
Program? 

S53S.10    What aetivttiM are ellgibto for 
grant  aasialanca  under  Ilia  program? 

(a)  The  following  are  examples  of 
services  that  may  be  provided  under  this 
program: 

(1)  Special  supplemental  educational 
services  may  be  provided,  with 
empiiasis  on  instruction  to  improve 
English  language  skills  of  eligible 
children,  so  as  to  enable  those  children 
to  achieve  and  maintain  a  satisfactory 
level  of  academic  performance.  These 
services  may  include — 

(i)  Testing  to  determine  the 
educational  needs  of  eligible  children: 

(ii)  Special  English  language 
instruction; 

(iii)  Bilingual  education; 

(ivj  Remedial  programs  of  instruction; 
and 

(v)  Special  materials  and  suppUes. 

(2)  Up  to  15  percent  of  the  award  may 
be  used  to  provide  support  services  for 
the  eligible  children,  including  but  not 
limited  to— 

(i)  Inservice  training  for  educational 
personnel  to  work  with  eligible  children 
to  enable  them  more  effectively  to 
provide  services  to  those  children; 

(ii)  Training  for  parents  of  eligible 
children  to  enable  them  to  participate 
more  effectively  in  the  education  of  their 
children;  and 

(iii)  School  counseling  and  guidance 
services  for  eligible  children,  including 
referrals  to  appropriate  social  and 
health  agencies. 

(b)  An  SEA  may  use  up  to  one  percent 
of  the  total  funds  it  receives — 

(1)  To  ensure  proper  and  efHcient 
administration  of  funds  under  this 
program;  and 

(2)  To  provide  technical  assistance  to 
subgrantees  and  others  who  are 
providing  services  under  this  program  to 
eligible  children. 

(c)  An  eligible  LEA  may  use  up  to  one 
percent  of  the  total  funds  it  receives  for 
the  administration  of  the  program.  The 
remaining  funds  must  be  used  for  the 
activities  under  paragraph  (a)  of  this 
section. 

(d)  Funds  awarded  under  the  program 
to  any  State  must  be  used  so  as  to 
supplement  the  level  of  State  and  local 
funds  that,  in  the  absence  of  those 
payments,  would  have  been  expended 
for  special  programs  for  eligible 
children,  and  in  no  case  to  supplant 
those  State  and  local  fimds.  except  that 
nothing  in  this  paragraph  shall  preclude 
a  local  educational  agency  from  using 
funds  under  this  part  for  activities 
carried  out  under  an  order  of  a  court  of 
the  United  States  or  of  any  State 


respecting  services  to  be  provided  to 
eligible  children  because  of  their  limited 
Elfish  proficiency,  as  defined  in 
section  703(1)  of  the  Bilingual  Education 
Act  (20  U.S.C  3221  et  seq.),  or  to  carry 
out  a  plan  approved  by  the  Secretary  as 
adequate  under  Tide  VI  of  the  Civil 
Rights  Act  of  1964  with  respect  to  those 
services  for  those  children. 
(Authority:  S  U.S.C  1522(a),  (d)) 

Subpart  C— How  Does  a  Slats  Apply 
for  a  Grant? 

S538.20    What documants doaa ttta State 
submit  to  racalva  a  gFMit? 

(a)  An  SEA  shall  submit  to  the 
Secretary  an  application  containing  the 
following: 

(1)  A  narrative  that  demonstrates  the 
need  for  assistance. 

(2)  A  count  of  the  number  of  eligible 
children  to  be  served  by  the  program. 

(3)  The  date  or  dates  on  which  the 
count  was  taken. 

(4)  A  program  plan  that  includes — 
(i)  A  brief  description  of  the  SEA's 

method  of  coimting  children  eligible  for 
assistance  under  this  program;  and 

(ii)  A  brief  description  of  the  SEA's 
plan  for  administering,  monitoring,  and 
evaluating  the  program;  and 

(iii)  A  brief  description  of  how  the 
SELA  will  provide  services,  if  any.  to 
eligible  children  pursuant  to  S  538.50. 

(b)  The  Secretary  may  specify,  in  a 
notice  published  in  the  Federal  Raster, 
a  period  during  which  the  State's  count 
under  paragraph  (a)(2]  of  this  section 
must  be  takien. 

(Authority:  8  U.S.C  1522(a),  (d)) 
(OMB  Approval  No.  1885-0503) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

9S3S.30    How  does  the  Saoatary  ravtew 
an  application  aubmlttad  by  an  SEA? 

The  Secretary  approves  an 
application  submitted  by  an  SEA  if  the 
application  complies  with  the 
requirements  in  this  part 

(Authority:  8  U.&C.  1522(a).  (c).  (d)) 

S  538.31    What  formula  ia  uaad  to 
datarmlna  tha  amount  of  a  grant? 

To  determine  the  amount  of  a  grant  to 
an  SEA,  the  Secretary — 

(a)  Determines  the  average  per  pupil 
allocation  by  dividing  the  total  amount 
of  the  available  funds  for  grants  in  a 
fiscal  year  by  the  sum  of  all  eligible 
children  to  be  served  by  eligible  LEAs  or 
pursuant  to  S  53&50,  counted  by  SEAs 
with  approved  applications;  and 

(b)  Multiplies  an  SEA's  child  count  by 
the  average  per  pupil  allocation 
determined  under  paragraph  (a)  of  this 
section. 


(Authority:  8  U.S.C.  1522(a).  (d)) 
(OMB  Approval  No.  1885-0503) 

Subpart  E— How  Does  a  State  Make  a 
Subgrant  to  an  Applicant? 

9S3a.40    FerwhatpurpoaaamayanLEA 
apply  fOr  a  autigiani? 

An  eligible  LEA  may  apply  to  the  SEA 
for  a  subgrant  to  provide  services  to 
eligible  children  enrolled  in  public  and 
nonprofit  private  schools  within  its 
jurisdiction. 

(Authority:  8  U.S.C  1522(a).  (d)) 
(OMB  Approval  No.  1885-0503) 


S53«^1    How  does  the  State  datarmUM 
the  amount  of  a  subgrant? 

In  determining  the  amount  of  a 
subgrant  to  an  eligible  LEA.  the  SEA — 

(a)  Divides  the  amount  of  funds 
available  to  serve  eligible  diildren  by 
the  total  number  of  eligible  children  to 
be  served  in  the  State  to  determine  the 
amount  of  funds  available  for  each 
eligible  child:  and 

(b)  Multiplies  an  eligible  LEA's  count 
of  eligible  diildren  the  LEA  will  serve  by 
the  quotient  obtained  in  paragraph  (a)  of 
this  section. 

(Authority:  8  U.S.C  1522(a).  (d)) 
(OMB  Approval  No.  1885-0603) 

Subpart  F— What  Conditions  Apply  to 
a  State  and  Its  Subgrantees  Under  the 
Program? 

SS38.90    What  thouM  a  State  do  if  an  LEA 
doaa  not  apply  for  a  aubgrant? 

If  an  LEA  does  not  apply  for  a 
subgrant  to  serve  eligible  children  in 
either  public  or  nonprofit  private 
schools,  or  both,  within  its  iurisdiction, 
the  SEA  may  not  include  those  children 
in  its  count  of  eligible  children  imder 
S  538.20  of  these  regulations,  unless  the 
LEA  has  at  least  20  eligible  children  in 
the  geographic  area  it  serves,  and  the 
SEA— 

(a)  Arranges  throu^  subgrants, 
contracts,  or  cooperative  agreements 
with  public  and  nonprofit  agencies, 
organizations,  or  institutions  (which 
may  include  institutions  of  higher 
education)  for  the  provision  of  services 
to  the  eligible  children  who  would  not 
be  served;  or 

(b)  Provides  services  directly  to  those 
children. 

(Authority:  8  U.S.C  1S22(a).  (d)) 

{53841    Whalaratharaatftedonaon 
costs  under  this  program? 

Ftmds  may  not  be  used  under  this 
program  for — 

(a)  Construction,  repair,  remodeling, 
or  alteration  of  facilities  or  sites; 


(b)  Payments  of  stipends  to 
participants  in  inservice  training  or 
other  workshops,  including  costs  of 
participant  travel,  meals  or  lodging 
associated  with  this  training;  or 

(c)  Payments  for  the  provision  of 
health  or  social  services. 

(Authority:  8  U.S.C.  1522(a).  (d)) 


§  538.52    Under  what  circumstances  may 
the  Secretary  arrange  for  providing 
services  under  this  program? 

If  a  State  is  prohibited  by  law  from 
providing  educational  services  to 
children  enrolled  in  nonprofit  private 
elementary  or  secondary  schools,  or  if 
the  Secretary  determines  that  an  SEA  or 
eligible  LEA  is  unwilling  or  has 
substantially  failed  to  provide 
educational  services  on  an  equitable 
basis  to  eligible  children  enrolled  in 


nonprofit  private  schools,  the  Secretary 
may— 

(a)  Arrange  for  other  means  of 
providing  services  to  these  children;  and 

(b)  Deduct  the  cost  of  providing  these 
services,  including  any  administrative 
costs,  from  the  appropriate  SEA  grant 
allocation. 

(Authority:  8  U.S.C  1522(a),  (d)) 
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enacted  during  the  second 
session  of  the  100th  Congress 
has  been  completed. 
Lost  Lkt  November  30,  IMS 
The  list  will  be  resumed  when 
bins  are  enacted  into  public 
taw  during  the  first  session  of 
the  101st  Congress,  wtiich 
oonverws  on  January  3,  1989. 
It  may  be  used  in  conjuiKtion 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
ftagistar  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superinterxlent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 
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Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which  - 
directly  affect  them.  There  will  l>e  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 


WHEN: 
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January  26,  at  9:00  a.m. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington,  DC 

202-523-5240 


LOS  ANGELES,  CA 

WHEN:    January  12,  at  9KX)  a.m. 
WHERE:    Room  8544, 

Federal  Building, 
300  N.  Los  Angeles  St., 
Los  Angeles,  CA 
RESERVATIONS:  Call  the  Federal  Information  Center. 
Los  Angeles  213-894-3800 
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Paper  or  fiche 
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275-3328 
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Agricultural  Marketing  Service 

RULES 

Beef  promotion  and  research  order 

Harmonized  Tariff  System  numbering,  etc.,  52628 
Pork  promotion,  research,  and  consiuner  information 

Harmonized  Tariff  System  numbering,  etc.,  52626 

Agricultural  Stabilization  and  Conservation  Service 

RULES 

Marketing  quotas  and  acreage  allotments: 
Farms,  allotments,  quotas,  bases,  and  acreages; 
reconstitution,  52623 

NOTICES 

Feed  grain  donations: 
Lower  Brule  Sioux  Tribe  Indian  Reservation,  SD,  52751 
Turtle  Mountain  Band  of  Chippewa  Indians,  ND.  52751 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Rural  Electrincation 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
52751 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classiHcations,  52631 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Swine,  pork,  and  pork  products  imported  from  Great 
Britain.  52715 

Army  Department 

NOTICES 

Meetings: 
Science  Board.  52767 

Centers  for  Disease  Control 

NOTICES 
Meetings: 
Scientific  Counselors  Board  (NIOSH).  52789 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Iowa,  52752 
Rhode  Island,  52753 

Coast  Guard 

PROPOSED  RULES 

Uninspected  vessels: 
Fishing,  fish  processing,  and  Hsh  tending  vessels  safety 
regulations;  Commercial  Fishing  Industry  Vessel 
Safety  Act  implenjentation,  52735 


Commerce  Department 

See  Export  Administration  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Bilateral  agreement  negotiations  (1969),  52759 

Cotton,  wool,  and  man-made  textiles: 

China  et  aU  52759 

Taiwan,  52760 

Yugoslavia,  52761 
Export  visa  requirements;  certification,  waivers.  etc4 

Hong  Kong;  new  visa  stamp,  52761 

Singapore,  52764 

Uruguay,  52764 
Textile  and  apparel  categories: 

Garments  and  clothing  accessories  entered  as  sets; 
separate  visa  and  quota  reporting,  52765 
Textile  consultation;  review  of  trade: 

Costa  Rica.  52765 

Defense  Department 

See  also  Army  Department 
RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Medicare  Economic  Index  application,  52695 
Personnel: 
DOD  civilian  employees;  compliance  with  host  nation 
Human  ImmunodeHciency  Virus  (HTV)  screening 
requirements.  52693 
PROPOSED  RULES 
Acquisition  regulations: 

Mandatory  code  of  conduct  program,  52744 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
52766 

(2  documents) 
Meetings: 
Women  in  Services  Advisory  Committee.  52766 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Beckman.  Nathan.  D.D.S..  52837 
Calvillo,  Ruben.  M.D.,  52837 
Kissena  Pharmacy,  Inc..  52837 
Liberty  Discount  Drugs.  52837 
Lopez.  Leonardo  V.,  M.D..  52838 
Nichols,  Wayne,  D.V.M..  52838 
Shah.  Arunkumar  J.,  M.D..  52838 

Economic  Regulatory  Administration 

NOTICES 

Public  Utility  Regulatory  Policies  Act: 
Electric  and  gas  utilities  covered  in  1989;  list,  52956 
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Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and  Appeals 
Office,  Energy  Department;  Western  Area  Power 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Louisiana  State  University.  52767 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Ambient  air  quality  standards  for  particulate  matter  (PM 
10)— 
American  Iron  &  Steel  Institute  reconsideration  petition, 

52698 
American  Mining  Congress  reconsideration  petition 

denied,  52705 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Butanoic  anhydride  and  pine  oil,  52708 
1.2-Dibromo-3-chloropropane  (DBCP).  52709 
Permethrin,  52708 
PROPOSED  RULES 
Air  quality  planning  purposes;  designation  of  areas: 

Illinois,  52727 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  chlorate,  52733 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
52782 

(2  documents) 
Superfund:  ' 

State  hazardous  waste  capacity  assurance  requirements 
guidance;  availability.  52783 

Equal  Employment  Opportunity  Commission     l 

NOTICES 

Meetings;  Sunshine  Act,  52915 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Trade  RepresentaUve. 
Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 

Coyle,  Martin.  52753 
Meetings: 

Semiconductor  Technical  Advisory  Committee.  52759 

Family  Support  Administration 

RULES 

Public  assistance  programs: 
Aid  to  families  with  dependent  children  (AFDC)  and 
adult  assistance  programs — 
Income  and  eligibility  verification  system,  52709 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

General  Electric  52673 

Mitsubishi.  52670 

Societe  Nationale  Industrielle  Aerospatiale.  52672 
PROPOSED  RULES 
Restricted  arecra.  52725 
NOTICES 
Exemption  petitions;  summary  and  disposition.  52909 


Meetings: 
Aeronautics  Radio  Technical  Commission.  52909 

Federal  Communications  Commission 

RULES 

R&dio  services,  special: 
Personal  radio  services — 
Technical  amendments;  correction,  52713 
PROPOSED  RULES 

Radio  broadcasting: 

FM  translator  service.  52742 
Radio  services,  special: 

Private  land  mobile  services — 
Secondary  fixed  tone  signaling.  52743 
Radio  stations;  table  of  assignments: 

Kentucky.  52740 

Michigan.  52741 

Missouri,  52741 

Ohio,  52742 

South  Carolina,  52742 

Texas,  52740 
NOTICES 
Meetings: 

Advanced  Television  Service  Advisory  Committee,  52784 
Applications,  hearings,  determinations,  etc.: 

Broadcast  FaciUties  Corp.  et  al.,  52784 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  interiocking 
directorate  filings,  etc.: 

Commonwealth  Electric  Co.  et  al.,  52767 
Hydroelectric  applications,  52768 
Natural  gas  certificate  filings: 

Northern  Natural  Gas  Co.  et  al,  52772 

Northwest  Pipeline  Corp.  et  al.,  52775 

Federal  Home  Loan  Banit  Board 

RULES 

Federal  home  loan  bank  system: 
Indemnification  of  directors,  officers,  and  employees  of 
Federal  home  loan  banks,  52653 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Federal  Savings  &  Loan  Association.  52785 

Federal  Maritime  Commission 

NOTICES 

Automated  tariff  filing  and  information  system: 
Functionality;  second  report.  52785 

Federal  Procurement  Policy  Office 

NOTICES 

Federal  procurement  data  system;  review  and  evaluation. 

52889 
Small  business  competitiveness  demonstration  program; 

policy  directive,  52889 

Federal  Railroad  Administration 

RULES 

Railroad  safety  enforcement  procedures: 
Civil  penalties  against  individuals  and  maximum  civil 
penalties  increase,  52918 

Feilerai  Reserve  System 

RULES 

Electronic  fund  transfers  (Regulation  E): 
Unauthorized  transfers;  notice  to  financial  institutions; 
technical  amendment,  52653 


Home  mortgage  disclosure  (Regulation  C): 
Reporting  forms  and  instructions,  52657 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
52786.  52787 
(3  documents) 
Applications,  hearings,  determinations,  etc.: 
Gunderson.  Gerald  E.,  et  al.,  52787 
Keystone  Financial,  Inc.,  52788 
National  Bancorp  of  Kentucky  et  al.,  52789 
National  Bank  of  Canada  et  al.,  52788 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Addison,  Eugene  M.,  M.D.,  et  al.,  52679 

Iowa  Chapter  of  American  Physical  Therapy  Association. 
52679 

National  Tea  Co..  52680 

North  American  Philips  Corp.,  52681 
PROPOSED  RULES 
Funeral  industry  practices,  52726 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc.,  52745,  52746 
(2  documents) 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Veterinary  Service,  Inc.,  52682 
GRAS  or  prior-sanctioned  ingredients: 
Low  erucic  acid  rapeseed  oil,  52681 
Medical  devices: 
Orthopedic  devices — 
Premarket  notification  exemptions.  52952 
Radiological  health: 
Electronic  products  performance  standards;  variances. 
52683 
NOTICES 

Medical  devices: 
Hearing  aid  devices;  Connecticut.  Vermont  and  Missouri 
statutes:  Federal  preemption  of  State  and  local 
requirements,  exemption  request;  advisory  opinions 
availability,  52789 
Meetings: 
Advisory  committees,  panels,  etc.,  52790 

Healtli  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Family  Support 

Administration:  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Human  Development 
Services  Office 

I*  ■    . 

Health  Cart  Financing  Adminittration 

NOTICES 
Privacy  Act: 
Systems  of  records.  52792 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  52778 


Human  Development  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Comprehensive  child  development  program.  52812 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ft.  Mojave  bidian  Reservation,  NV,  52829 
Indian  tribal  entities;  list,  52829 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Watch  duty-exemption  program: 
Annual  limitation.  52678 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

RULES 

Watch  duty-exemption  program: 
Annual  limitation.  52676 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  52915 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Central  of  Georgia  Railroad  Co..  52636 

Justice  Department 

See  Drug  &iforcement  Administration 

LatKK  Department 

See  Mine  Safety  and  Health  Administration;  Pension  and 
Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Mt.  Hillers  wilderness  study  area  et  al.,  UT,  52835 
Withdrawal  and  reservation  of  lands: 

Montana,  52836 

Management  and  Budget  Office 

See  also  Federal  Procurement  PoUcy  Office 

NOTICES 

Cost  comparison  studies  schedules  (Circular  A-76),  52882 

Mine  Safety  and  Health  Adminietratfon 

PROPOSED  RULES 

Accidents,  injuries,  illnesses,  employment  and  production 
in  mines;  notification,  investigation,  reports,  and 
records,  52727 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  52713 
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National  Highway  Traffic  Safaty  Admlnlatratlon 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Firestone  Tire  ft  Rubber  Co.,  52910 

National  Inttltuta  for  Occupational  Safety  and  Haatth 

See  Centers  for  Disease  Control 

National  Labor  FMations  Board 

NOTICES 

Meetings:  Sunshine  Act,  52915 

Natlonai  Oceanic  and  AtmoapfMric  Admfnlatratlon 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  52714 
PROPOSED  RULES 

Fishery  conservation  and  management: 
King  and  tanner  crab,  52749 

National  Parte  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Brushy  Creek  Dam  and  Reservoir,  lA.  52836 

Nuclear  Regulatory  Commission 

RULES 

Fee  schedules  revision,  52632 
PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing,  and 
operator  Ucenses: 
Nuclear  power  plants — 
Education  and  experience  requirements  for  senior 
reactor  operators  and  supervisors,  52716 
Production  and  utilization  facilities;  domestic  licmsing: 
Nuclear  power  plants — 
Maintenance,  52716 

NOTICES 

Environmental  statements;  availability,  etc.: 

Georgia  Power  Co.  et  al,  52879 

Tennessee  Valley  Authority.  52880 
Meetings: 

Individual  plant  examination,  submittal  guidance  and 
staff  review  requirements  (NUREG-1335);  workshop, 
52881 
Applications,  hearings,  determinations,  etc.: 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7CFR  Part  719 

Farm  Marketing  Quotas,  Acreage 
Allotments,  and  Production 
Adjustment;  Reconstitutlon  of  Farms, 
Allotments,  Quotas,  Bases,  and 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  Commodity 
Credit  Corporation,  USDA. 
action:  Interim  Rules. 

suMMAirr:  This  rule  adopts  as  final, 
without  change,  die  interim  rule  which 
was  published  on  March  1, 1988  (53  PR 
6119)  which  amended  7  CFR  Part  719. 

This  rule  also  sets  forth  an  interim 
rule  which  amends  the  regulations  at  7 
CFR  Part  719  governing  the 
reconstitution  of  allotments,  marketing 
quotas,  bases,  and  acreages  under  the 
production  adjustment  and  marketing 
quota  and  conservation  programs 
administered  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  and  Cosmiodity  Credit 
Corporation  (CCC).  These  amendments 
are  necessary  to  improve  the 
administration  of  programs  authorized 
by  the  Agricultural  Adjustment  Act  of 
1938,  as  amended,  tmd  the  Agricultural 
Act  of  1949,  as  amended. 
EFFECTIVE  DATE:  The  final  and  interim 
rules  are  effective  December  29, 1988. 

Comments:  With  respect  to  the 
interim  rule,  comments  must  be  received 
January  30, 1989  in  order  to  be  assured 
of  consideration. 

ADDRESS:  Interested  persons  are  invited 
to  send  written  comments  on  the  interim 
rule  to  the  Director.  Cotton.  Grain,  and 
Rice  Price  Support  Division,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013.  All  written 


submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  Room  3630-Soiith  Bidlding, 
USDA,  between  die  hours  of  8:15  ajn. 
and  *'^  P-iUm  Monday  through  Friday. 
PON  FURTHER  INFORMATION  CONTACT: 

Jane  Salem.  Management  Analyst, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  ASCS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013,  (202)  447-7635. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  and  interim  rule  have  been 
reviewed  under  U.S.  Department  of 
Agriculture  (USDA)  procedures 
established  in  accordance  with 
provisions  of  Departmental  Regulations 
1515-1  and  Executive  Order  12291,  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  these  program 
provisions  will  not  result  in :  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  constmiers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employm«it  investment 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  Kiterprises 
in  dcHnestic  or  export  markets. 

The  provisions  of  7  CFR  Part  719  do 
not  provide  financial  assisttmce  to 
producers  of  agricultural  commodities. 
According,  the  Catalog  of  Federal 
Domestic  Assistance  does  not  list  tides 
and  numbers  for  the  reconstitution  of 
allotments,  quotas,  bases,  and  acreages. 
However,  the  constitution  of  a  farm 
does  provide  the  basis  for  determining 
producer  eligibility  with  respect  to 
programs  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and  the 
Commodity  Credit  Corporation  (CCC) 
which  are  identified  by  program 
numbers  10.051  throu^^  10X166  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  or  this 
interim  rule  since  neither  ASCS  nor  CCC 
is  required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  either  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 


assessment  not  an  Environmental 
Impact  Statemmt  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  die  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24v  1983). 

Information  collection  requirements 
contained  in  the  regulations  (7  CFR  Part 
719)  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  numbers  0560-0025  and 
0500-0033.  This  interim  rule  amends  7 
CFR  Part  719  to  make  changes  which 
will  result  in  more  efficient  program 
administrations  and  to  make  certain 
changes  for  clarity. 

FmalRule 

The  regulations  governing  the 
reconstitution  of  allotments,  mariceting 
quotas,  bases,  and  acreages  imder 
production  adjustment  marketing  quota 
and  conservative  programs  which  are 
administered  by  ASCS  and  CCC  are 
found  at  7  CFR  part  719.  An  interim  rule 
was  published  on  March  1, 1988  (53  FR 
6119)  which  amended  this  part  for 
clarity  and  to  provide  for  the  more 
effective  administration  of  programs 
administered  by  ASCS  and  CCC  One 
comment  was  received  in  response  to 
the  interim  rule.  The  commenter  stated 
that  the  rule  called  for  "the  decombining 
of  all  farms  which  have  a  peanut  quota 
and  are  combined  across  county  hnes 
where  the  owners  are  not  the  same". 
This  suggested  change  was  not  adopted 
because  the  intent  of  the  interim  rule 
was  to  provide  regulations  for 
constitution  and  reconstitution  of  farms 
which  were  initiated  subsequent  to  the 
publication  date  of  the  rule,  and  not  to 
decombine  farms  comprised  of  land 
which  was  properly  constituted  under 
prior  regulations.  Accordingly,  the 
March  1. 1988  interim  rule  is  adopted  as 
a  final  rule  without  chaAge. 

Interim  Rule 

Based  upon  a  further  review  of  the 
regulations  set  forth  at  7  CFR  Part  719  it 
has  been  determined  that  additional 
amendments  will  further  clarify  the 
manner  in  which  reconstitutions  of 
fanns  are  made  by  ASCS  and  will 
provide  enhanced  administration  of 
ASCS  and  CCC  programs  by  providing 
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more  flexibility  to  producers  with 
respect  to  the  reconstitution  of  farms. 
Accordingly,  the  following  changes  are 
made  by  this  interim  rule. 

Section  719.2(0  of  the  current 
regulations  defines  the  term  "cropland". 
TTiis  interim  rule  clarifies  and  expands 
the  definition  to  provide  that  in  addition 
to  one-row  shelterbelt  plantings  that 
two-row  shelterbelt  plantings  may  be 
considered  to  be  cropland. 

Section  719.2(ff)  is  added  to  define  the 
term  "substantive  change"  which  is  used 
to  determine  whether  a  reconstitution  of 
land  is  required. 

Section  719.3(b)(3)  of  the  current 
regulations  is  applicable  to  all  allotment 
and  quota  crops.  This  interim  rule 
amends  S  719.3(b)(3)  to  provide  that  the 
provision  applies  to  tobacco  only  and 
expands  the  provision  to  provide  for 
more  flexibility  in  considering  land  a 
single  farming  unit  with  respect  to  crops 
of  tobacco. 

Section  719.3(b)(7)  of  the  March  1, 
1988  interim  rule  is  applicable  to  all 
crops.  This  interim  nile  amends 
{  719.3(b)(7)  to  provide  that  the 
provisions  of  that  section  apply  only  to 
acreage  base  crops  and  expands  the 
provision  to  provide  for  more  flexibihty 
in  considering  land  as  a  single  farming 
unit  with  respect  to  acreage  base  crops. 

liiis  interim  rule  also  adds  a 
§  719.3(b)(8)  for  clarity  to  provide 
specific  provisions  for  i>eanuts.  It  is  not 
intended  that  this  provision  will  require 
the  division  of  any  peanut  farm  that 
contains  land  located  in  different 
counties  provided  the  farm  was  and  is 
otherwise  correctly  constituted. 

Section  719.3(d)(1)  of  the  current 
regulations  provides,  generally,  that  a 
reconstitution  is  required  when  a  change 
occurs  that  results  in  the  farm  no  longer 
meeting  the  criteria  for  a  single  farming 
unit  This  interim  rule  amends  this 
section  to  provide  that  a  change  in  an 
operation  must  be  substantive  and  not 
merely  to  transfer  allotments  which  are 
subject  to  sale  or  transfer. 

Section  719.3(d)(3)  refers  to  "his".  This 
interim  rule  removes  the  gender  specific 

term. 

Section  719.3(d)(7)  of  the  March  1, 
1988  interim  rule  is  redesignated 
{  719.3(d)(9).  In  order  to  enhance  the 
administration  of  the  Conservation 
Reserve  Program,  this  interim  rule  adds 
a  new  S  719.3(d)(7)  to  provide  that  a 
reconstitution  shall  be  required  when 
one  or  more  owners  of  the  farm  refuse  to 
sign  a  Conservation  Reserve  Program 
contract,  while  one  or  more  owners  on 
the  same  farm  want  to  enter  into  a 
Conservation  Reserve  Program  contract. 

This  interim  rule  further  adds  a  new 
§  719.3(d)(8)  to  provide  that  the  Deputy 
Administrator  may  require 


reconstitution  of  land  sold  for  or 
devoted  to  nonagricultural  uses. 

Section  719.7(b)(l)(iv)  of  the  March  1, 
1988  interim  rule  is  applicable  to 
reconstitutions  of  farms  by  division  or 
combination.  This  interim  rule  amends 
S  719.7(b)(l)(iv)  to  provide  that  the 
provision  applies  to  reconstitutions  by 
division  only  so  that  abuses  of  acreage 
reduction  programs  are  minimized. 

In  order  to  provide  producers  greater 
flexibility  in  reconstituting  land  as  one 
unit,  this  interim  rule  adds  a 
i  719.7(b)(4)  to  provide  that 
reconsitutions  of  farms  on  which  there  is 
no  cropland  may  be  effective  for  the 
current  crop  year. 

Section  7ig.8(c)(4)(i)  of  the  March  1, 
1988  interim  rule  refers  to  the  seller  and 
purchaser  of  land.  For  clarity,  this 
interim  rule  amends  8  719.8(c)(4)(i)  to 
refer  to  transferring  owner  and 
transferee  in  lieu  of  seller  and 
purchaser. 

Section  719.8(c)(4)(iii)  of  the  March  1, 
1988  interim  rule  provides  that  with 
respect  to  reconstitutions  using  the 
designation  by  landowner  method  of 
division,  neither  the  tract  transferred 
from  the  parent  farm  nor  the  remaining 
portion  of  the  parent  farm  shall  receive 
or  retain  allotments,  quotas,  or  bases  in 
excess  of  allotments,  quotas,  and  bases 
for  similar  farms  in  the  same  area 
having  allotments,  quotas,  and  bases 
with  respect  to  the  commodity  or 
commochties  involved.  In  order  to  more 
accurately  estabUsh  farms  for  purposes 
of  program  administration,  this  interim 
rule  provides  that,  in  addition  to  those 
provisions,  the  cropland  available  for 
and  adapted  to  producing  the 
commo(hty  shall  be  considered.  Hie 
interim  rule  further  provides  that  with 
respect  to  upland  cotton  and  rice,  both 
the  tract  transferred  from  the  parent 
farm  and  the  remaining  portion  of  the 
parent  farm  shall  receive  or  retain  at 
least  one-tenth  acre  of  crop  acreage 
base. 

Section  719.8(d)(2)  of  the  March  1, 
1988  interim  rule  refers  to  divisions 
which  became  effective  in  the  1985  or 
earlier  crop  year.  This  interim  rule 
removes  that  reference  and  consolidates 
the  provisions  of  that  section  for  clarity. 

Section  719.10  of  the  March  1, 1988 
interim  rule  excludes  land  devoted  to 
trees  bom  being  considered  to  be 
cropland.  Since  trees  may  be  planted  as 
vegetative  cover  under  several  CCC 
conservation  programs,  the  exclusion 
has  been  removed.  This  interim  rule 
further  provides  that  with  respect  to 
preservation  of  cropland  classification, 
the  Deputy  Administrator  may 
determine  the  period  of  time  vegetative 
cover  will  be  dassified  as  cropland. 


Since  producers  will  soon  be 
executing  contracts  to  participate  in  the 
1968  price  support  and  production 
adjustment  programs,  this  interim  rule 
will  become  effective  upon  date  of 
publication  in  the  Federal  Renter. 
Comments  are  requested  on  this  interim 
rule,  however,  and  will  be  taken  in 
consideration  in  developing  the  final 
rule. 

List  of  Subjects  in  7  CFR  Part  719 

Acreage  allotments. 

PART  719 

Final  Rule 

The  interim  rule  pubUshed  in  the 
Federal  Register  on  March  1, 1988  (53  FR 
6119]  is  adopted  as  a  final  rule  without 
change. 

Interim  Rule 

7  CFR  Part  719  is  amended  as  follows: 

PART  719-[  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  719  is  revised  to  read  as  follows: 

Autiiority:  52  Stat.  66,  as  amended,  72  Stat. 
995,  as  amended,  79  Stat.  1211,  as  amended,  7 
U.S.C.  1375, 1378, 1379:  79  Stat.  1206.  as 
amended.  12ia  7  U.S.C.  1801  note,  1838, 1305; 
99  Stat.  1460-1464,  as  amended,  7  U.S.C. 
1461-1469. 

2.  In  9  719.2,  paragraphs  (f)  (2),  (3), 
and  (4)  are  revised  and  paragraph  (ff)  is 
added  to  read  as  follows: 

{719^    Definitions. 

•        •        *        •        • 

(f)  •  •  • 

(2)  Is  not  ctirrentiy  tilled,  but  it  can  be 
estabUshed  that  such  land: 

(i)  Has  been  tilled  in  a  prior  year  and 
(ii)  Is  suitable  for  crop  production. 

(3)  Is  currentiy  devoted  to  one-  or  two- 
row  shelterbelt  planting. 

(4)  Is  preserved  as  corpland  in 
accordance  with  S  719.10.  Land 
classified  as  cropland  shall  be  removed 
from  such  classification  upon  a 
determination  by  the  county  committee 
that  the  land  is: 

(i)  Removed  from  agricultural 
production; 

(ii)  No  longer  suitable  for  production 
of  crops; 

(iii)  Devoted  to  trees  (other  than  those 
set  forth  in  accordance  with  (  719.10  or 
one-  or  two-row  shelterbelt  plantings) 
which  were  planted  in  the  preceding 
year  except  that  land  planted  to  trees: 

(A)  From  September  1  through 
December  31  of  the  preceding  year  shall 
retain  its  cropland  dassification  for  the 
succeeding  year. 
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(B)  In  the  current  year  shall  retain  its 
cropland  dassification  for  the  current 
yean  or 

(iv)  No  longer  preserved  as  cropland 
in  accordance  with  the  provisions  of 
§  719.10  and  does  not  meet  the 
conditions  in  paragraphs  (f)  (1)  through 
(3)  of  this  section. 

(ff)  Substantive  change  means  a 
sij^uiiBcant  modification  in  cropping 
practice,  equipment,  labor,  accounting 
system  or  management  with  respect  to  a 
farming  operation. 

3.  bi  {  719.3,  paragraphs  (b)(3),  (b)(7), 
(d)(1),  and  (d)(3)  are  revised,  paragraph 
(d)(7)  is  redesignated  as  (d)(9)  and 
revised,  and  paragraphs  (b)(8),  (d)(7) 
and  (d)(8)  are  added  to  read  as  follows: 

(719,3   Farm  oonetltutlon. 

•  *  •  *  • 

(b)  *  *  * 

(3)  Land  across  county  lines  when  the 
tobacco  allotments  or  quotas 
established  for  the  land  involved  cannot 
be  transferred  from  one  county  to 
another  county  by  lease,  sale,  owner,  or 
operator.  However,  this  paragraph  shall 
not  apply  if: 

(i)  All  of  the  land  is  owned  and 
operated  by  one  person  and  all  such 
laud  is  contiguous; 

(ii)  Two  or  more  tracts  are  located  in 
counties  that  are  contiguous  in  the  same 
state  and  are  owned  by  the  same  person 
if: 

(A)  A  hurley  tobacco  quota  is 
established  for  one  or  more  of  the  tracts; 
and 

(B)  The  county  committee  determines 
that  the  tracts  will  be  operated  as  a 
single  fanning  unit  as  set  forth  in 

9  719.4(e):  or 

(iii)  Because  of  a  change  in  operation, 
tracts  or  parts  of  tracts  will  be  divided 
from  the  parent  farm  that  ciurently  has 
land  in  more  than  one  county,  and  there 
is  no  change  in  operation  and  ownership 
of  the  remainder  of  the  farm,  or  if  there 
is  a  change  in  ownership,  the  new  owner 
agrees  in  writing  to  the  constitution  of 
the  farm. 
•        *        •        *        * 

(7)  For  acreage  base  crops,  land 

located  in  counties  that  are  not 

contiguous.  However,  this  paragraph 

shall  not  apply  if: 
(1)  Counties  touch  at  a  comen 
(ii)  Counties  are  divided  by  a  riven 
(iii)  Counties  do  not  touch  because  of 

a  correction  line  adjustment;  or 
(iv)  The  Icmd  is  within  20  miles,  by 

road,  or  other  land  that  will  be  a  part  of 

the  farming  unit. 
(6)  For  peanut  quotas,  land  across: 
(i)  County  lines  when  the  peanut 

quotas  established  for  the  land  involved 

cannot  be  transferred;  or 


(ii)  State  lines. 

*        •        •        *        • 

(d)  •  •  • 

(1)  A  substantive  change  has  occurred 
in  the  operation  of  the  land  after  the  last 
constitution  or  reconstitution  and  as  a 
result  of  such  change  the  farm  does  not 
meet  the  conditions  for  constitution  of  a 
farm  as  set  forth  in  paragraph  (b)  of  this 
section  except  that  no  reconstitution 
shall  be  made  if  the  county  committee 
determines  that  the  primary  purpose  of 
the  change  in  operation  is  to  establish 
eligibility  to  transfer  allotments  subject 
to  sale  or  lease; 


(3)  An  owner  requests  in  writing  that 
the  owner's  land  no  longer  be  induded 
in  a  farm  which  is  composed  of  tracts 
tmder  separate  ownership. 
•       •       •       •       * 

(7)  One  or  more  owners  of  die  farm 
refuse  to  sign  a  Conservation  Reserve 
Program  contract,  while  one  or  more 
owners  on  the  same  farm  want  to  enter 
into  a  Conservation  Reserve  Program 
contract; 

(8)  In  accordance  with  guidelines 
issued  by  the  Deputy  Administrator, 
land  is  sold  for  or  devoted  to 
nona^cultural  uses; 

(9)  Notwithstanding  the  provisions  of 
paragraphs  (d)(1)  throu^  (d)(7)  of  this 
section,  a  reconstitution  shall  not  be 
approved  if  the  county  committee 
determines  that  the  primary  purpose  of 
the  reconstitution  is  to: 

(i)  Increase  the  amount  of  program 
benefits  received; 

(ii)  Meet  the  acreage  reduction 
requirements  of  production  adjustment 
programs; 

(iii)  Avoid  liquidated  damages  or 
penalties  which  are  assessed  under  a 
production  adjustment  program; 

(iv)  Correct  an  erroneous  acreage 
reporter 

(v)  Circumvent  any  other  program 
provision. 

4.  In  1 719.7.  paragraph  (b)(l}(iv)  is 
revised  and  paragraph  (b)(4)  is  added  to 
read  as  follows: 

9  719.7    RcoonetHutlon  of  eNotniMits, 


(iv)  Notwithstanding  die  provisions  of 
paragraph  (b)(1)  (i)  and  (ii)  of  this 
section,  a  <hvisi<Hi  may  be  effective  for 
the  current  program  year  if  the  county 
committee,  with  die  concurrence  of  the 
State  committee,  determines  that  the 
purpose  of  the  request  for  reconstitution 
is  not  to  perpetrate  a  scheme  or  device 
the  eflect  of  which  is: 


(A)  To  avoid  the  statutes  and 
regulations  governing  commodity 
programs; 

(B)  To  obtain  additional  program 
benefits  for  the  relevant  crop  yean 

(C)  To  avoid  die  assessment  of 
liquidated  damages  under  a  protection 
adjustment  contract; 

(D)  To  eliminate  a  marketing  quota 
penalty; 

(E)  To  correct  an  erroneous  acreage 
xTeport; 

(F)  To  gain  allotment  quota,  or  base 
history  protection; 

(G)  To  plant  excess  acreage  of  a 
program  crop  in  an  acreage  reduction 
program;  or 

(H)  To  avoid  cross  compliance 
requirements. 

•  •        •        •        • 

(4)  Reconstitutions  of  farms  on  which 
there  is  no  cropland  may  be  effective  for 
the  current  crop  year. 

5.  In  9  719.8  paragraphs  (c)(4)  (i).  (iii). 
and  (d)(2)  are  revised  to  read  as  follows: 

S719J    Ruteefordtterminlngfanns, 
aHotmanta,  quotas,  base*  and  acre^ee 
when  reconstitution  Is  macie  by  dlvtaton. 

(c)  *  •  • 

(4)  •  *  •    . 

(i)  The  transferring  owner  and 
transferee  shall  file  a  signed  written 
memorandum  of  understanding  of  the 
designation  with  the  county  committee 
before  the  farm  is  reconstituted  and 
before  a  subsequent  transfer  of 
ownership  of  the  land.  The  heirs  of  an 
estate  that  acquire  an  interest  in  real 
property  may  use  this  method  to 
desi^iate  the  allotments,  quotas,  bases, 
and  acreages  for  allocation  to  a  tract  of 
land  which  is  sold  before  dividing  the 
parent  farm  among  die  heirs  in  setding 
an  estate.  The  designation  by  the 
administrator  or  executor  of  the  estate 
shall  not  be  accepted  in  lieu  of  a 
designation  by  the  heirs. 

•  •        •        •        • 

(iii)  Both  the  tract  transferred  fit>m  the 
parent  farm  and  the  remaining  portion  of 
the  parent  farm  shaU  receive  or  retain 
allotments,  quotas,  and  bases  that  are 
consistent  with  allotments,  quotas,  and 
bases  for  similar  farms  in  the  same  area 
having  allotments,  quotas,  and  bases 
with  respect  to  the  commodity  or 
commodities  involved,  considering  the 
cropland  available  for  and  adapt^  to 
producing  the  commodity.  With  respect 
to  upland  cotton  and  rice,  in  addition  to 
the  above  provisions,  both  the  tract 
transferred  from  the  parent  farm  and  the 
remaining  portion  of  the  parent  farm 
shall  receive  or  retain  at  least  one-tenth 
acre  of  these  crop  acreage  bases. 
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(d)  *  •  • 

(2)  Bases.  (I)  Unless  the  provisions  of 
paragraph  (b)  or  (c]  of  this  section  apply, 
the  contribution  method  shall  be  used  to 
divide  crop  acreage  bases  when: 

(A)  The  farm  being  divided  is  the 
result  of  reconstitution  by  a  combination 
which  became  effective  with  respect  to 
the  1982  or  subsequent  crop  yean 

(B)  A  crop  acreage  base  was 
established  for  one  or  more  tracts  at  the 
time  of  combination;  and 

(C)  Acreage  did  not  exceed  the  crop 
acreage  base  in  any  year  the  farm  was 
in  combination. 

(ii)  The  contribution  method  shall  not 
be  used  to  divide  crop  acreage  bases 
when  the  county  committee  determines, 
with  the  concurrence  of  the  State 
committee,  that  the  use  of  the 
contribution  method  would  not  result  in 
an  equitable  distribution  of  crop  acreage 
bases  considering  available  land, 
cultural  operations,  and  changes  in  type 
of  fanning. 

6.  Section  719.10  is  revised  to  read  as 
follows: 

§  719.10    Preservation  of  cropland. 

Cropland  acreage  estabUshed  and 
maintained  in  vegetative  cover  under 
authorized  conservation  programs 
administered  by  the  Agricultural 
Stabilization  and  Conservation  Service, 
or  comparable  practices  carried  out 
without  Federal  cost-sharing,  including 
approved  volunteer  cover,  shall  retain 
its  cropland  classification  for  the  period 
of  time  that  the  cover  is  maintained  or 
as  otherwise  estabUshed  by  the  Deputy 
Administrator. 

Signed  at  Washington.  DC  on  Decemt>er  22, 
1988. 

Miltoa  Herts. 

Executive  Vice  President.  Commodity  Credit 
Corporation  and  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  88-29916  Filed  12-28-88;  8:45  am] 
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Agrtcuttural  Marketing  Service 

7  CFR  Part  1230 
[No.  LS-M-103] 

Pork  Promotion,  Research,  and 
Consumer  Information 

AOCNCY:  Agricultural  Marketing  Service; 

USDA. 

ACnoc  Interim  final  nJe. 

summary:  This  interim  final  rule 
amends  regulations  issued  under  the 
Pork  Promotion,  Research,  and 
Constuner  Information  Order  (Order)  by: 
(1)  Revising  the  table  which  lists  the 
Tariff  Schedule  of  the  United  States 


(TSUS)  numbers  identifying  imported 
pork  and  pork  products  subject  to 
assessments  imder  the  Order  to  conform 
with  a  new  numbering  system — the 
Harmonized  Tariff  System  (HTS)  to  be 
implemented  by  the  U.S.  Customs 
Service  (USCS),  and  (2)  including  a  new 
chart  listing  the  HTS  numbers  of  live 
porcine  animals  subject  to  assessment. 
dates:  Effective  January  1, 1988. 
Conunents  must  be  received  by  January 
30, 1989. 

AOORESS:  Send  two  copies  of  comments 
to  Ralph  L  Tapp,  Chief;  Marketing 
Programs  and  Procurement  Branch 
Livestock  and  Seed  Division; 
Agricultural  Marketing  Service;  USDA, 
Room  2610-S;  P.O.  Box  96456; 
Washington,  DC  20090-6456.  Comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
above  office  in  Room  2610  South 
Building,  14th  and  Independence 
Avenue.  SW;  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L  Tapp.  Chief,  Mariceting 
Programs  and  Procurement  Branch,  (202) 
447-2650. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  No.  12291 
and  Departmental  Regulation  1512-1. 
and  is  hereby  classified  as  a  nonmajor 
rule  under  the  criteria  contained  therein. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  Many  importers  may 
be  classified  as  small  entities.  This 
interim  final  rule  merely  (1)  revises  the 
table  containing  the  numbers  identifying 
imported  pori^  and  poik  products  listed 
in  the  table  in  S  1230.110  (53  FR  27478)  in 
the  regulations  from  the  former  TSUS 
numbers  to  the  HTS  numbers  to  conform 
with  the  USCS  conversion  to  the  new 
HTS,  and  (2)  includes  a  table  listing 
HTS  numbers  of  live  porcine  animals 
subject  to  assessment  In  addition^  the 
action  will  not  impose  any  requirements 
on  importers  beyond  those  previously 
discussed  in  the  September  5, 1986,  issue 
of  the  Federal  Register  (51  FR  31898). 
when  it  was  determined  that  the  Order 
would  not  have  a  significant  effect  upon 
a  substantial  number  of  small  entities. 
The  conversion  to  the  new  HTS 
numbering  system  to  be  implemented  by 
the  USCS  is  merely  a  technical  change 
and  will  impose  no  new  requirements  on 
the  industry.  Accordingly,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 


U.S.C.  4801-4819)  approved  December 
23, 1985,  authorizes  the  establishment  of 
a  national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  is  ftuided  by  an  assessment  of 
0.25  percent  of  the  market  value  of  Uve 
porcine  animals  sold  in  the  United 
States  and  an  equivalent  amount  on 
imported  live  porcine  animals,  pork,  and 
pork  products.  The  final  Order 
estabUshing  a  pork  promotion,  research, 
and  consumer  information  program  was 
published  in  the  September  5, 1986,  issue 
of  the  Federal  Register  (51  FR  31898)  and 
assessments  began  on  November  1, 
1986.  The  Order  requires  importers  of 
Uve  porcine  animals  to  pay  an  amount 
equd  to  0.25  percent  of  their  market 
value,  and  importers  of  pork  and  pork 
products  to  pay  an  amount  which 
represents  0.25  percent  of  the  value  of 
the  Uve  porcine  animals  &om  which  the 
pork  and  pork  products  were  derived, 
based  upon  the  most  recent  annual 
seven-market  average  price  for  barrows 
and  gilts,  as  published  by  the 
Department.  As  a  matter  of  practicaUty, 
the  assessment  on  imported  pork  and 
pork  products  is  expressed  in  doUars  per 
poimd.  The  formula  for  converting  the 
Uve  animal  equivalent  of  0.25  percent  of 
the  value  of  the  live  animal  to  an 
assessment  per  pound  is  described  in 
the  supplementary  information 
accompanying  the  Order  and  pubUshed 
in  the  September  5. 1986,  issue  of  the 
Federal  Register  (51  FR  31901).  The 
schedule  of  assessments  is  listed  in  a 
table  in  §  1230.110  of  the  regulations  (53 
FR  27478)  for  each  type  of  pork  and  pork 
product  identified  by  a  TSUS  number. 
Although  TSUS  numbers  for  imported 
live  porcine  animals  did  not  appear  in 
the  table  in  S  1230.110  of  the  regulations 
(53  FR  27478),  such  animals  were  subject 
to  assessment  at  a  rate  specified  in 
S  1230.71  of  the  Order  (7  CFR  1230.71). 
The  TSUS  numbers  of  live  porcine 
animals  subject  to  assessment  under  the 
Order  were  published  in  an  issue  of  the 
Department  of  Treasury  News,  United 
States  Customs  Service  dated 
September  26. 1986. 

The  USCS  is  implementing  a  new 
numbering  system,  the  Harmonized 
Commodity  Description  and  Coding 
System,  otherwise  known  as  the 
Harmonized  Tariff  System  (HTS),  to 
replace  the  oirrent  TSUS  numbering 
system.  The  HTS  numbering  system  will 
become  effective  January  1, 1989.  as  part 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418, 102  Stat.  1107). 

The  purpose  of  this  interim  final  rule 
is  to  revise  the  present  table  found 
under  S  1230.110  of  the  regulations  (53 
FR  27478)  to  reflect  the  change  from  the 
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current  TSUS  numbering  system  Usted 
therein  to  the  HTS  ntunbering  system, 
and  to  include  the  HTS  niunbers  for  Uve 
porcine  animals.  This  revised  table  Usts 
the  HTS  niunbers  for  pork  and  pork 
products  which  conform  to  the 
previously  Usted  TSUS  numbers. 
AdditionaUy.  a  separate  table  Usts  the 
HTS  numbers  of  imported  Uve  porcine 
animals  subject  to  assessment.  This 
change  will  permit  the  USCS  to  coUect 
assessments  due  on  imported  Uve 
porcine  animals,  pork,  and  pork 
products  in  conjunction  with  its  regular 
importation  processing  and  collection 
system. 


The  new  HTS  uses  an  11  digit  number 
to  identify  specific  imports  of  Uve 
porcine  animals,  pork,  and  pork 
products  compared  with  a  7  digit 
number  used  in  the  TSUS  system.  Under 
the  HTS.  some  of  the  major  TSUS 
categories  for  Uve  porcine  animals,  pork, 
and  pork  products  subject  to  assessment 
have  been  subdivided  into  new 
categories  which  have  been  assigned 
HTS  numbers;  other  major  TSUS 
categories  remained  imchanged.  but 
were  renumbered  with  HTS  numbers. 

As  a  result  of  these  changes  from  the 
TSUS  system  to  tiie  HTS,  the  13  TSUS 
categories  of  pork  and  pork  products 
Usted  in  the  table  in  S  1230.110  of  the 


regulations  (53  FR  27478)  subject  to 
assessment  have  been  expanded  to  27 
HTS  categories,  and  the  one  TSUS 
category  for  live  porcine  animals  has 
been  expanded  to  three  HTS  categories. 
The  Uve  porcine  animals,  pork,  and  pork 
products  subject  to  assessment  and  the 
assessment  remain  unchanged. 

A  comparison  of  the  new  HTS 
numbers  and  the  former  TSUS  numbers 
of  Uve  porcine  animals,  pork,  and  pork 
products  subject  to  assessment  under 
the  Act  and  Order,  and  a  description  of 
the  type  of  poric  pork  products,  or 
porcine  animals  represented  by 
corresponding  new  HTS  numbers  may 
be  found  in  the  foUowing  chart 


HTS  No. 


HTS  article  description 


TSUS  No. 


Imported  Uve  Porcine  Animais 


0103.10.00004 

0103.91.00006 
0103.92.00005 


Uveswrine: 

Purebred  breeding  animals 

Other 

Weighing  less  than  50  kg  eacti 

Weighing  59  kg  or  more  each 


looasoo 

100.8500 

looasoo 


Imported  Pork  and  Pork  Products 


0203.11.00002 

0203.12.10009 
020312.90002 

0203.19.20000 
0203.19.40006 

0203.21.00000 

0203.22.10007 
0203.22.90000 

0203.29.20006 
0203.29.40004 

0206.30.00006 

0206.41.00003 
0206.49.00005 


0210.11.00003 

0210.1^00206 
0210.12.00404 
0210.19.00005 

1601.00.20007 


160^41 .20203 
1602.41.20409 
1602.41.90002 


1602.42.20202 
160^42.20406 
1602.4Z40002 


1602.49.20009 


Meat  of  swine,  fresh,  chilled,  or  frozen: 

Fresh  or  chilled: 
Carcasses  ar)d  half-carcassea „. 

Hams,  shoukiers  and  cuts  thereof,  with  bone  in: 

Processed 

Other 

Other 

Processed 

Other 

Frozen: 
Carcasses  and  haif.«arcasses „ „. 

Hams.  shouWers  and  cuts  thereof,  with  bone  in: 

Processed . 

Other 

Other 


Processed.. 
Other 


Edtile  offal  of  bovine  animals,  twine,  sheep,  goats,  horMS.  asses,  mulet  or  Nnnies,  fresh,  chiled  or  frooan: 

Of  twine,  fresh  or  i 

Of  twine,  frozen: 

Livert 

Other 


Meat  and  edtolemeat  offal,  talted.  in  brine,  dried  or  tmohed;  edUa  flourt  and  meals  of  meat  or  mert  offal: 

Hamt.  thouMert  and  cuts  thereof,  with  bone  in 

BeHiet  (tfroaky)  and  cult  thereof: 

Bacon™.... _^^  «...««„„ 

Other i Z- Z. I r ~ 

Other 


Sausages  and  similar  products,  or  meat,  meat  offal  or  bkx>d:  food  praparatkma  baaed  on  theaa  pcoductK 

rQI% — ....«.««....«. 


Other  prepared  or  preserved  meat,  meat  offal  or  btood: 
Of  awine: 

Hama  artd  cuts  thereof: 
Containirtg  cereals  or  vegetables 
Other 
Boned  and  cooked  and  pacfcad  in  airtight  oontalnera: 

In  conlainan  holding  leat  than  1  kg 

Other 

Other 


ShouUert  artd  cult  thereof: 
Boned  and  cooked  and  packed  in  airtight  containert: 

In  containers  hoWing  lets  than  1  kg 

Other 

Other- „_ 


Other,  including  mixturet  Offal 
Other 
Not  containing  oerealt  or  vegetables: 
Boned  and  cooked  and  packed  in  airtight  corttainers. 


106.4020 

107.3020 
106.4020 

107.3060 
106.4020 

106.4040 

107.3020 
106.4040 

107J060 
106.4040 

106.8000/106^500 

106a000/106.8500 
106.8000/106aSOO 


107J020 

107.3040/107.3540 

107J040/107.3S40 

107J060 

107.1000/107.1500 


107.351S/107.9S2S 

107.3615/107  JS2S 

107.3020 


107.3615/107  JS2S 

107.3515/107  JS2S 

107.3020 


107.3560 


i.rrr** 
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HTSNa 


160^49.40006 


HTS  article  dMcrlpbon 


Oltwr. 


TSUSNo. 


107.3060 


Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.G  553,  it  is 
found  upon  good  cause  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  pos^oning  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister 
because  (1)  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-na  102  Stat  hot)  requires  that  the 
uses  implement  the  HTS  numbering 
system  effective  January  1, 1989.  with 
the  existing  TSUS  system  in  place  until 
that  date.  Publication  of  this  interim 
final  rale,  with  an  effective  date  of 
January  1, 1989.  will  provide  for  the 
continuation  of  the  collection  of 
assessments  on  imported  live  porcine 
animals,  pork,  and  pork  products  under 
S  1230.110  of  the  regulations  (53  PR 
27478)  issued  under  the  order  (7  CFR 
Part  1230).  as  authorized  by  the  Pork 
Promotion.  Research,  and  Consumer 
Information  Act  of  1985  (7  U.S.C  4801- 
4819).  by  the  USCS  in  conjunction  with 
its  regular  importation  processing  and 
collection  system;  and  (2)  interested 
persons  are  afforded  a  30-day  comment 
period  to  submit  written  comments.  Any 
comments  which  are  received  by 
January  30. 1989,  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

List  of  Subjects  in  7  CFK  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research,  live  porcine  animal.  Marketing 
agreement.  Meat  and  meat  products. 
Pori(  and  pork  products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1230  is  amended 
as  follows: 

PART  1230-PORK  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

AHtterity.  7  U.S.C  4aai-4aia. 

2.  Amend  Subpart  B — Rules  and 
Regulations,  by  revising  {123ail0  to 
read  as  follows: 


11230.110    

pordne  animal*,  pork,  and  port  products. 

The  following  HTS  categories  oi 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


UvwPorcins 


0103.10.00004.. 
0103.91.00000.. 
0103.92.00005.. 


Asscsement 


0.25    percent    cuskxns    entered 


0.25    percent    customs    entered 

vafhM. 
0.25    percent    cuetoma    entered 

vakie. 


The  following  HTS  categories  of  pork 
and  pork  products  are  subject  to 
assessment  at  the  rate  specified. 


Pork  and  PorK  products 


0203.11.00002. 
0203.12.10009. 
0203.12.90002. 
0203.19.20000. 
0203.19.40006.. 
0203.21.00000. 
0203.2i  10007. 
0203.22.90000. 
0203.29.20006. 
0203.29.40004. 
0206.30.00006. 
0206.41.00003. 
0206.49.00005. 
0210.11.00003. 
0210.12.00206. 
0210.12.00404. 
0210.19.00005. 
1601.00.20007. 
160Z41.20203. 


1602.41.20409. 
1602.41.90002. 
1602.42.20202. 
1602.42.20408. 


160^42.4000^. 
1602.49.20009. 
1602.49.40005. 


Assessment 


.18  cents/lb. 
.18  cents/tt>. 
.18  oents/tt). 
.21  cents/lb. 
.18  centa/lb. 
.18  cents/lb. 
.18  cents/K). 
.18  cents/lb. 
.21  cents/lb. 
.18  cents/to. 
.18  cents/lb. 
.16  cents/lb. 
.18  cents/lb. 
.18  cents/lb. 
.19  cents/lb. 
.19  cents/lb. 
.21  cento/lb. 
.25  cents/lb. 
.2Scenis/lbi 
.2Soent*/K>. 
.18  cents/I). 
.28  cents/lb. 
.28cents/t>. 
.18cents/t>. 
.25  cents/lb. 
.21  cents/lb. 


Done  at  Washington,  DC.  on  December  22. 
196& 

|.  Patrick  Boyle. 
Adminisirator. 
(FR  Doc.  88-29915  Filed  12-28-88: 8:45  am] 

MLUNQ  COOC  S410-02-M 

7  CFR  Part  1260 

[Na  LS-8»-1011 

Bs#f  Proinotion  snd  Rssosrcn 

AOEMCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule. 


summary:  This  interim  final  rule 
amends  the  Beef  Promotion  and 
Research  Order  (Order)  to  (1)  change 
the  Tariff  Schedule  of  the  United  States 
(TSUS)  niunbers  which  identify 
imported  cattle,  beef,  and  beef  products 
subject  to  assessments  under  the  Order 
to  conform  with  a  new  numbering 
system — the  Harmonized  Tariff  System 
to  be  implemented  by  the  U.S.  Customs 
Service;  (2)  expand  the  table  concerning 
the  assessment  rates  for  imported  cattle, 
beef,  and  beef  products  to  include  four 
new  categories  for  edible  meat  offal  of 
bovine  animals;  and  (3)  clarify  the 
language  pertaining  to  the  expenses  of 
the  Cattlemen's  Beef  Promotion  and 
Research  Board  (Board). 
DATES:  Effective  January  1, 1989. 
Comments  must  be  received  by  January 
3a  1989. 

AODRCSS:  Send  two  copies  of  comments 
to  Ralph  L.  Tapp,  Chief;  Marketing 
Programs  and  ft-ocurement  Branch; 
Livestock  and  Seed  Division; 
Agrioiltural  Marketing  Service;  USDA, 
Room  2610-S;  P.O.  Box  96456; 
Washington.  DC  20090-6456.  Comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
above  office  in  Room  2610  South 
Building,  14th  and  Independence 
Avenue,  SW;  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Ralph  L  Tapp,  Chief,  Marketing 
Programs  and  Procurement  &anch,  (202) 
447-285a 

SUPPLEMENTARY  MPORMATIONC  This 
interim  final  rule  has  been  reviewed 
imder  USDA  jjrocedures  established  to 
implement  Executive  Order  No.  12291 
and  Departmental  Regulation  1512-1, 
and  is  hereby  classified  as  a  nonmajor 
rule  under  the  criteria  contained  therein. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA),  (5 
U.S.C  601  et  seq.).  Many  importers  may 
be  classified  as  small  entities.  This 
interim  final  rule  (1)  revises  the  table 
containing  the  numbers  identifying 
imported  cattle,  beef,  and  beef  products 
listed  in  table  1260.172  in  the  Order  (7 
CFR  1280.172)  from  the  former  Tariff 
Schedule  of  the  United  States  (TSUS) 
numbers  to  the  Harmonized  Tariff 
System  (HTS)  numbers  to  conform  with 
the  USCS  conversion  to  the  new  HTS, 
(2)  expands  the  table  to  include  four 
new  categories  for  edible  meat  offal  of 
bovine  animals,  and  (3)  clarifies  the 
lanpiage  pertaining  to  expenses  of  the 
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Cattlemen's  Beef  Promotion  and 
Research  Board.  Except  for  the  second 
change,  this  action  will  not  impose  any 
requirements  on  importers  beyond  those 
previously  discussed  in  the  July  18, 1986, 
issue  of  the  Federal  Register  (51  FR 
26132),  when  it  was  determined  that  the 
Order  would  not  have  a  significant 
effect  upon  a  substantial  number  of 
small  entities.  The  conversion  to  the 
new  HTS  nimibering  system  to  be 
implemented  by  the  USCS  is  merely  a 
technical  change  and  will  impose  no 
new  requirements  on  the  industry.  It  is 
estimated  that  the  increase  in  total 
assessments  collected  on  imports  as  a 
result  of  the  change  made  in  this  interim 
final  rule  will  be  less  than  1  percent  over 
a  12-month  period  as  a  result  of  the  new 
assessments.  This  impact  will  be 
minimal.  Any  additional  costs  wdll  be 
outweighed  by  the  benefits  derived  bom 
the  operations  of  the  Beef  Promotion 
and  Research  Program.  The  changes  in 
the  language  pertaining  to  the  expenses 
of  the  Board  are  merely  for  clarification. 
Accordingly,  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  upon  a 
substantial  nimiber  of  small  entities. 

The  Beef  Promotion  and  Research  Act 
of  1985  (7  U.S.C.  2901  et  seq.)  approved 
December  23, 1985.  authorizes  the 
establishment  of  a  national  beef 
promotion  and  research  program.  The 
program  is  fimded  by  a  $1.00  per  head 
assessment  on  all  cattle  marketed  in  the 
United  States  and  an  equivalent  amotmt 
of  assessment  on  imported  cattle,  beef, 
and  beef  products.  The  final  Order 
establishiiag  a  beef  promotion  and 
research  program  was  published  in  the 
July  18, 1966,  issue  of  the  Federal 
Register  (51  FR  26132)  and  assessments 
began  on  October  1, 1986.  The  Order 
requires  importers  of  cattle  to  pay  to  the 
uses,  upon  importation,  an  assessment 
of  $1.00  per  head  of  cattle  imported. 
Also  importers  of  beef  and  beef 
products,  which  includes  veal,  must  pay 
to  the  uses,  upon  importation,  an 
assessment  equivalent  to  $1.00  per  head. 
As  a  matter  of  practicality,  the 
assessment  on  imported  beef  and  beef 
products  is  expressed  in  dollars  per 


poimd  for  each  type  of  such  products. 
The  formtila  for  converting  the  live 
animal  equivalent  of  $1.00  per  head  to 
an  assessment  per  poimd  is  described  in 
the  supplementary  information 
accompanying  the  Order  and  published 
in  the  July  18, 1986,  issue  of  the  Federal 
Register  (51  FR  26136).  The  initial 
schedule  of  assessments  is  listed  in  a 
table  in  S  1280.172  (7  CFR  1260.172)  of 
the  Order  for  each  type  of  beef  and  beef 
product  identified  by  a  TSUS  number. 
Edible  meat  offal  of  bovine  animals  was 
not  previously  included  in  the  Ust  of 
TSUS  numbers  listed  in  the  Order  as 
subject  to  assessment  upon  importation. 
It  is  estimated  that  total  assessments 
collected  on  imports  will  increase  by 
less  than  1  percent  over  a  12-month 
period  as  a  residt  of  these  assessments. 

The  USCS  is  implementing  a  new 
numbering  system,  the  Harmonized 
Commodity  Description  and  Coding 
System,  otherwise  known  as  the 
Harmonized  Tariff  System  (HTS).  to 
replace  the  current  Tariff  Schedule  of 
the  United  States  numbering  system. 
The  HTS  numbering  system  will  become 
effective  January  1. 1989.  as  part  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L  100-418, 102  StaL 
1107). 

One  of  the  purposes  of  this  interin 
final  rule  is  to  revise  the  present  table 
found  under  {  1260.172  (7  CFR  1260.172) 
of  the  Order  to  reflect  the  change  bom 
the  current  TSUS  numbering  system 
listed  therein  to  the  HTS  numbering 
system.  This  revised  table  lists  (1)  the 
HTS  numbers  for  imported  cattle,  beef, 
and  beef  products  which  conform  to  the 
previously  listed  TSUS  numbers  and  are 
subject  to  assessment  under  the  Order, 
and  (2)  the  HTS  numbers  for  edible  meat 
offal  of  bovine  animals  which  were  not 
identified  under  the  previous  TSUS 
ntmibering  system  but  are  subject  to 
assessment  under  the  Order.  'This 
change  permits  the  USCS  to  continue  to 
collect  assessments  due  on  imported 
cattle,  beef,  and  beef  products  already 
being  assessed,  and  begin  collection  of 
assessments  due  on  edible  meat  offal  of 
bovine  animals  in  conjuncton  with  its 
regular  importation  processing  and 
collection  system. 


HTS  No. 


HTS  Sflicte  description 


The  new  HTS  system  uses  an  11  digit 
number  to  identify  specific  imports  such 
as  cattle,  beef,  or  beef  products 
compared  with  a  7  digit  niunber  used  in 
the  TSUS  system.  Under  the  HTS,  some 
of  the  major  TSUS  categories  for  cattle, 
beef,  and  beef  products  subject  to 
assessment  have  been  subdivided  and 
the  new  categories  have  been  assigned 
HTS  numbers;  other  major  TSUS 
categories  remained  imchanged,  but 
were  rentunbered  with  HTS  niunbers; 
and  the  veal  category  under  the  TSUS 
numbering  system  has  been  subdivided 
and  renumbered  with  HTS  niunbers. 

Under  the  TSUS  system,  edible  beef 
offal  was  not  identified  by  a  specific 
TSUS  niunber  as  were  other  types  of 
beef  and  beef  products.  Consequently, 
edible  beef  offal  was  not  included  in  the 
table  in  i  1260.172  (7  CFR  1260.172)  of 
the  Order  for  assessment  purposes. 
However,  under  the  new  HTS,  edible 
beef  offal  is  identified  by  four  separate 
HTS  numbers.  These  numbers  have 
been  included  in  the  revised  table. 

As  a  result  of  these  changes  from  the 
TSUS  system  to  the  HTS  system  there 
are  8  categories  which  cover  imported 
cattle  subject  to  assessment  compared 
with  the  previous  10  TSUS  categories. 
The  16  TSUS  categories  of  beef  and  beef 
products  listed  in  the  table  in  the  Order 
subject  to  assessment  have  been 
expanded  to  24  HTS  categories  and  2 
subcategories.  Four  new  categories  have 
been  added.  The  cattle,  beef,  and  beef 
products  subject  to  assessment  and  the 
assessmmt  under  the  TSUS  system 
remain  imchanged.  He  four  new 
categories  will  be  assessed  at  a  rate 
equivalent  to  $1.00  per  head  according 
to  the  formtila  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  July  18, 1986,  issue  of  the  Federal 
Register  (51  FR  26136).  The  assessment 
rate  is  .20  cents  per  pound  for  each  new 
category.  The  following  chart  Usts  a 
comparison  of  the  new  HTS  niunbers 
and  the  former  TSUS  numbers  for 
imported  cattle,  beef,  and  beef  products 
subject  to  assessment  under  the  Act  and 
Older. 


TSUSNa 


Mnpoctsd  Lhf9  Cfltito 


0102.10.00103 
0102.10.00201 

0102.10.00308 
0102.10.00504 


Um  l)ovine  snimels: 
Purebred 
Dairy: 


broodinQ  ttiHTifilS! 


other 


100.0130 
100.0140 

100.0130 
100.0150 


M^»*H^^»*^||« 
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HTSNa 


0108.90^0004 

0102.90.40206 
0102.90.40402 
010^90.40007 


HT8 


OtMT 

Odin  impertKl  ipwMy  tor  (My  pinpoMS- 
OttMr. 


WelgNng  law  tan  90  kg  Mch 

WeigNm  90  kg  or  mora  but  laM  8>an  330  kg  MCh . 


VWgWnO  90  kg 

MMskkis  aeo  kg  or  mora  each . 


TSUSNo. 


100.5000 

100.4000/100.4300 

100.4500 

100.5300/100.5500 


I  BMf  Products 


0201.10.00103 
0201.10.00900 


0201.20.20000 
0201.20.40005 
02O1.2OJ000O 


0201.30.20007 
0201.30.40003 
0201.30.00006 


020210.00102 
0202.10.00005 


0202.20.20008 
0202.20.40004 
0202.20.60000 


020230.20006 
020230.40008 
0202.30.60007 

0206.10.00000 

0206.21.00007 
0206.22.00006 

0206.29.00009 

0210J0.0002 


1601.00.40009 
1601.00.60204 

160Z50.05004 

160250.09000 


1602.5ai0203 
1602.50.10400 

1602.50.20an 
16025020407 
1602.50.60006 


MMi  of  boMM  anbnalt,  ftMh  or  cMtod 


Olhar.. 


OtMT  ouli  «Mi  bom  in: 


HiglHiMttybMfcuts. 

OOmt 

Othw 


ProoMMd 

High-quaMy  beef  cuts. 

Olhar 

Oltwr.. 
Maol  o(  bO¥irw  anfenala,  tcoarc 
andl 
Vaal... 


Ottiar~ 


OStar  oulB  wMh  bona  he 
Prooaaaad 

Hgh-qualttybaafajls.. 

Otfwr 

Ottwr 


Procataad: 

Htgh-quamyba«lcut8. 
Ohar 


Other.. 


EdUa  otW  of  bovina  anlmaH.  swina,  sheap,  goato,  horaaa, 

0»  bo*ina  ttianta,  iraah  or  chilled 

Of  bo«tna  animaiii  froosrt 

Topguaa __________ 

Liwara 

Ottwr 


mulaa  or  hkmias,  fresh.  chMad,  or  fronn: 


Meat  and  edKile  meat  cTW.  aalled.  in  brinav  driad  or  amokad;  adUe  floura  and  meals  of  meat  or  meat  offal: 
Meat  of  bowina  aaknala 

«id  sinilw  products,  of  meat  meat  offal  or  bh)0d;  food  preparaflons  based  on  these  products: 


Bear  m  airtlBht  container^.. 
OSiar 


Other  prepared  or  prassrted  roesft.  meat  offal  or  Mood: 
Of  bowinal  animais: 

Offal 

Other 


Not  containing  oereais  or  vegetables: 

Gurad  or  ptcMed 

Ottwr 
m  aasgm  oovnomOTs: 
Gamed  Iteef: 

k)  contwiars  hokSng  leas  than  1  kg. 
Olher 


106.1060 
106.1020 


107.6100 
107.6200 
106.1020 


107.6100 
107.6200 
106.1060 


106.1060 
106.1040 


107.6100 
107.6200 
106.1040 


107.6100 

107.5500/107.6200 

107.6200 

na 


na 

107.4000/107.4SOO/(na- 
edMe  beef  ofial>. 


107.2000 
107.2520 

107.4000/107.4500 

.   107.4820/107.4840 


Ottwr 

ki  conlakwra  hoMbig  leas  ttwn  1  kg- 

Ottwr 

Ottwr 


107.4820/107.4840 


_  107.4840 


._ 


107.5220/107.5240 

107.5240 

107.6300 


This  interim  final  nrie  also  darifies 
the  language  pertaining  to  the  expenses 
of  the  Cattlemen's  Beef  Promotion  and 
Research  Board  found  in  S  1260.151(a)  of 
the  Order  {7  C.F.R.  1280.151(a))  and 
established  in  the  final  rule  on  July  18. 
1986,  at  51  FR  2S141.  That  section 
provides  that  the  Board  is  authorized  to 
incur  such  expenses  (including  provision 
for  a  reasonable  reserve)  as  the 


Secretary  finds  are  reasonable  and 
likely  to  be  incumd  l^  die  Board  for  its 
maintenance  and  fimctioning  and  enable 
it  to  exercise  its  powers  and  perform  its 
duties  in  accordance  with  that  subpart. 
It  further  provides  that  such  expenses 
incurred  by  the  Board  shall  not  exceed  5 
percent  of  the  projected  revenue  of  that 
fiscal  period.  The  same  provision  in  the 
proposed  rule,  found  at  51  FR  8090  and 


designated  as  9  1260.171,  stated  that 
"administrative  expenses"  incurred  by 
die  Botud  shall  not  exceed  5  percent  of 
the  projected  revenue  of  that  fiscal 
period 

The  Beef  Promotion  and  Research  Act 
(7  U.S.C.  2901  et  seq.)  which  authorizes 
the  Order  limits  only  "administrative 
expenses"  to  the  5  percent  limit  Secdon 
2904(4)(D)  (7  U.S.C  2904  (4)(D))  provides 


that  the  total  costs  of  collection  of 
assessments  and  administrative  staff 
incurred  by  the  Board  during  any  fiscal 
year  shall  not  exceed  5  percentum  of  the 
projected  total  assessments  to  be 
collected  by  the  Board  for  such  fiscal 
year. 

It  is  in  a  separate  provirion,  not 
subject  to  the  5  percent  limitation,  that 
the  Act  authorizes  a  reasonable  reserve. 
Section  2904(8)(O  (7  U.S.C  2904(8KC)) 
provides  that  the  assessments  shall  be 
used  for  payment  of  the  costs  of  plans 
and  projects  as  provided  for  in 
paragraph  (4).  and  expenses  in 
administrating  the  Order,  including 
administrative  costs  incurred  by  the 
Secretary  after  the  order  has  been 
promulgated,  and  to  establish  a 
reasonable  reserve. 

Thus,  under  the  Act,  only  those 
expenses  associated  with  the  annual 
cost  of  collecting  assessments  and 
maintaining  the  Board's  administrative 
staff  ("administrative  expenses")  are 
subject  to  the  5  percent  limit  The  Act 
does  not  include  the  reserve  as  an 
administrative  expense  and  therefore 
the  reserve  is  not  to  be  included  in  the  5 
percent  limit 

To  clarify  that  the  reserve  is  not 
subject  to  die  5  percent  limitation  imder 
the  Act  and  the  Order,  this  intmm  final 
rule  substitutes  the  word 
"Administrative"  for  the  word  "such"  as 
the  first  word  in  the  second  sentence  of 
§  1260.151(a)  (7  CFR  1260.151(a))  and  the 
phrase  "expenses  authorized  in  the 
paragraph"  is  substituted  for  the  word 
"such"  in  the  last  sentence  of  that  same 
paragraph. 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  pubUc  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register 
because:  (1)  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418, 102  Stat  1107)  requires  that  the 
uses  implement  the  HTS  numbering 
system  effective  January  1, 1980  with  the 
existing  TSUS  system  in  place  imtil  that 
date.  PubUcation  of  this  intnim  final 
rule  with  an  effective  date  of  January  1. 
1989  will  provide  for  the  continuation  of 
the  collection  of  assessments  on 
imported  catUe,  beef,  and  beef  products 
under  the  Beef  Promotion  and  Research 
Act  (7  U.S.C.  2901  et  seq.)  and  Order  (7 
CFR  Part  1260)  by  die  USCS  in 
conjunction  with  its  regular  imputation 
processing  and  collection  system;  (2) 
this  action  expands  the  table  concerning 
the  assessment  rates  for  imported  catde. 


beef  and  beef  products  to  include  four 
new  categories  for  edible  meat  offal 
which  will  appear  in  the  new  HTS 
numbering  system  and  therefore,  these 
changes  should  be  implemented 
concurrenUy  with  the  HTS  numbering 
changes:  (3)  the  remcuning  changes  in 
this  action  concerning  the  expenses  of 
the  Board  are  for  darity;  and  (4) 
interested  persons  are  afforded  a  30-day 
comment  period  to  submit  written 
comments.  Any  comments  which  are 
received  by  January  30, 1989  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 

list  of  Subjects  in  7  CFR  Part  1280 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research.  Marketing  agreement  Meat 
and  meat  products.  Beef  and  beef 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1280  is  amended 
as  follows: 

PART  1260— BEEF  PROIIOTION  AND 
RESEARCH 

1.  The  authority  citation  for  7  CFR 
Part  1260  continues  to  read  as  followr. 
Autfiority:  7  U.S.C.  2901  et  seq. 

2  Revise  12eai51  to  read  as  follows: 

9126ai51    Expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  (including  provision  for  a 
reasonable  reserve),  as  the  Secretary 
finds  are  reas<Miable  and  likely  to  be 
incurred  by  the  Board  for  its 
maintenance  and  functioning  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
this  subpart  Administrative  e^qienses 
incurred  by  the  Board  shall  not  exceed  5 
percent  of  the  projected  revenue  of  that 
fiscal  period.  Expenses  authorized  in 
this  paragraph  shall  be  paid  from 
assessments  collected  pursuant  to 
9  1260.172. 

3.  Revise  9  1260.172(b)(2]  to  read  as 
follows: 


9 1260.172 


(b)  •  •  • 

(2)  The  assessment  rates  for  imported 
catde,  beet  and  beef  products  are  as 
follows: 


Asaaaamant 

Uve  cattle: 

nin9innnifn 

$l.OO/hd. 

0l02.ia0020l     

lOO/tKL 

IM/ImL 

0102.10.00504 

iXtO/M. 

0102.90.20004 

LOO/ttd 

01Q2.fi0  4090A 

IjOO/M. 

oim>an4(Mn?    , 

1.00/M. 
lilO/hd. 

01Q9JI040«17            

Beef  and  beef  productr 
oaoi  lomioa 

.TToertttflb. 
.aocantsnb. 
.2BoanlB/b. 
.27oanls/k». 
.20oents/R>. 

0201  10  00906... 

""M  2020009 

0?01904aQQS 

0201 .20.60000 ., 

o?oijao5noo7    

090^  MMcma        

J7emmnb. 

77  owtt/b 

020^Maaatm          

0709  1000109 

0209.100000S 

0202.20.20008 ^ 

.28  cams/to. 
.27oenli/b. 
20  cents/It. 
.28  cents/lb 

0202?oaaooa 

o?09ao9ono« 

0202.30.4000?   

27  cents/to. 
27oaniB/liL 

(oionnMtm 

020610  00000 

JOemtt/tt. 

0206.21.00007 ] 

090fi990onn«       

20oanls/l>. 
20canta/lt. 

n9nttp90(KK>9 

20cents/l>. 
J5  cents/It). 

1601  in  40009 

ifli>iiKiaa?04.. 

25  oenta/b 

1flQ9S0flfim« 

.SSoenls/ti. 

160?  SOOfiOOO 

.35  oaret/lt. 

160?  so  1030^,, 

X  canta/tt. 

1609  •«  10400 

JScants/b. 
.37  cenla/l>. 

1609Sa9D9m 

16fl9>»9IMn7 

.37  cenlK/ttL 

16Q9.Vlfl0flnft 

J6  cents/ 1). 

Done  at  Washington.  D.C  en  December  22, 
1968. 

|.  Patrick  Boyle, 

Administrator. 

[FR  Doc.  88-29014  Filed  12-28-88:  8:45  am] 
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Animal  and  Plant  Htrith  Inspection 
Service 

9CFRPart78 

(Docket  No.  88-196] 

Brucellous  in  Cattle;  State  and  Area 
Classifications 

JMKNCv:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  AfBrmation  of  interim  nde. 


:  We  are  affirming  without 
change  an  interim  rule  that  amended  die 
brucellosis  regidations  concerning  the 
interstate  movement  of  cattie  by 
changing  the  classification  of  Puerto 
Rico  fitim  Class  Ftee  to  Class  A. 
EFFECTIVE  DATE:  January  30, 1988. 

FOR  FURTHBI INFOMIATKM  CONTACT: 
Dr.  Jan  Hubn,  Senior  Staff  Veterinarian. 
Cattle  Diseases  and  Surveillance  Staff. 
VS.  APHIS.  U^A.  Room  812.  Federal 
Building,  fSSOS  Belcrest  Road, 
Hyatteville,  Kfl}  20782;  301-438-6360. 
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SUPPLSMENTAflV  INFOfUNATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective 
September  20, 1988  (53  FR  36433-36434, 
Dodiet  Number  88-134),  we  amended 
the  regulationa  in  9  CFR  Part  78 
governing  the  interstate  movement  of 
cattle  because  of  brucellosis  by 
changing  die  classification  of  Puerto 
Ricofrom  Class  Free  to  Class  A. 
Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  November  21, 1988.  We  did 
not  receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  this  rule. 

Execntive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  cm 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  bidustries,  federal  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
si^oiflcant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  are  moved  interstate  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Puerto  Rico  from  Class  Free  to 
Class  A  imposes  certain  testing  and 
other  requirements  on  the  interstate 
movement  of  cattle  from  Puerto  Rico. 
However,  these  requirements  will  not 
affect  the  interstate  movement  of  catUe 
to  recognized  slaughtering 
establiiduBents  or  quarantined  feedlots. 
or  the  interstate  movement  of  cattle 
from  certified  brucellosis  free  herds.  The 
change  in  the  brucellosis  status  of 
Puerto  Rico  may  decrease  the 
opportunity  for  other  movements  of 
cattle  out  of  Puerto  Rico  since,  in  most 
cases,  the  cattle  would  first  have  to  be 
tested  and  found  negative  for 
brucellosis.  However,  no  cattle  are 
being  moved  out  of  Puerto  Rico,  either 
interstate  or  into  foreign  countries. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Faperworic  Reduction  Act 

The  regulations  in  this  part  contain  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
aeq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattie, 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule  without  change,  the  interim 
rule  tiiat  amended  9  CFR  Part  78  and 
Uiat  was  published  at  53  FR  36433-36434 
on  September  2a  1988. 

Authority:  21  U.S.C.  lll-114a-l.  114g.  115, 
117. 120, 121, 123-128, 134b,  134f,  7  CFR  2.17, 
2.51,  and  371.2(d). 

Done  in  Waaliington,  D.C.,  tliis  22nd  day  of 
December  1968. 
James  Glosaer, 

Adminiatrator,  Animal  and  Plant  Health 
Inspection  Service. 
December  21, 1988. 

[FR  Doc  88-29913  Filed  12-28-86:  6:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

Ravlslon  of  Pea  Scttaduias 

AOENCV:  Nuclear  Regulatory 

Commission. 

ACTMN:  Final  rule. 


:  The  Nuclear  Regulatory 
Commission  (Commission  or  NRC]  is 
amending  its  regulations  by  revising  its 
fee  schedules  contained  in  10  CFR  Parts 
170  and  171.  The  revised  fee  schedules 
will  result  in  those  power  reactor,  fuel 
cycle  fadUty  and  materials  applicants 
and  licensees  requiring  the  greatest 
expenditiue  of  NRC  resources  paying 
the  greatest  fees.  This  permits  NRC  to 
more  completely  recover  under  10  CFR 
Part  170  costs  incurred  for  identifiable 
services  for  power  reactor,  fuel  cycle 
facility  and  major  materials  appUcants 
and  licensees.  This  action  also 


implements  fee  legislation  enacted  by 
Congress  in  December  1987.  All 
applicants  and  Ucensees  currendy 
subject  to  fees  under  10  CFR  Parts  170 
and  171  are  affected  by  this  rule. 

EFFEcnve  date:  January  30, 1989. 

AOORCSSES:  Copies  of  the  written  public 
comments  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Dociunent  Room  at  2120  L 
Sbeet  NW.,  Washington.  DC  in  die 
lower  level  of  the  Gelman  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Hiller,  Assistant  Controller,  U.S. 

Nuclear  Regidatory  Commission, 

Washington.  DC  20055.  Telephone:  301- 

492-7351. 

SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

n.  Responses  to  Comments 

ni.  Changes  Included  in  the  Final  Rules 

IV.  Section-by-Section  Analysis 

V.  Environmental  Impact:  Categorical 

Exclusion 

VI.  Paperwork  Reduction  Act  Statement 
Vn.  Regulatory  Analysis 

Vm.  Regulatory  Flexibility  Certification 
DC  BackRt  Analysis 

L  Background 

On  June  27, 1988  (53  FR  24077-24093), 
the  Commission  published  in  the  Fednal 

Register  a  notice  of  proposed  

rulemaking  for  revisions  to  10  CFR  Part 
170  ("Fees  for  Facilities  and  Materials 
Licensees  and  Other  Regidatory 
Services  *  *  *")  and  Part  171  ("Annual 
Fees  for  Power  Reactor  Operating 
Licenses").  This  action  was  necessary 
for  the  Commission  to  update  the 
current  fee  schedides  in  Part  170  and  to 
implement  the  requirements  of  section 
5601  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  as  signed 
into  law  on  December  22, 1987  (Pub.  L 
100-203).  Section  5601  amended  section 
7601  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA— Pub.  L.  99-272),  which 
requires  the  Commission  to  collect 
annual  charges  fiom  its  hcensees.  As 
discussed  in  the  notice  of  proposed 
rulemaking  published  on  June  27, 1988. 
the  amendment  requires  the  NRC  to 
collect  under  10  CFR  Parts  170  and  171. 
as  well  as  under  other  provisions  of  law. 
not  less  than  45  percent  of  the 
Commission's  budget  for  each  of  Hscal 
Years  1988  and  1980  (Option  1). 

The  proposed  rule  also  sought 
comments  on  a  second  option  to  not 
change  10  CFR  Part  170,  but  only  raise 
the  annual  fees  under  10  CFR  Part  171  to 
reach  the  45  percent  mandate  of  Pub.  L 
100-203  for  FY  1988.  On  August  12, 1988. 
the  Commission  pubUshed  an  interim 
final  rule  for  10  CFR  Part  171  (53  FR 
30423)  appUcable  to  collections  for  FY 
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1988  based  upon  the  second  option.  The 
interim  rule  increased  collectioas  from 
33  percent  to  45  percent  of  the 
Conunission's  FY  1986  budget  Adjusted 
invoices  based  on  the  interim  rule  were 
sent  to  reactor  licensees  on  August  16, 
1988. 

As  discussed  in  the  interim  rule,  the 
Commission  will  proceed  with  option  1 
rather  than  option  2  as  a  long-term  rule 
for  annual  fees.  The  method  for 
assessing  annual  fees  in  this  final  rale 
presents  a  more  equitable  distribution 
among  the  licensed  nuclear  power 
reactors  of  the  amount  needed  to  be 
collected  by  taking  into  account  die  kind 
of  reactor,  its  location  and  other 
considerations  in  relation  to  the  generic 
research  and  other  costs  associated  with 
power  reactor  regulation.  Under  the 
revised  rule,  those  who  reqrdre  the 
larger  expenditure  of  NRC  resources 
will  pay  the  larger  fees. 

n.  Responses  to  Comments 

The  Commission  received  tliirty-two 
(32)  letters  cmnmenting  on  the  proposed 
rule.  Twenty  letters  were  from  persons 
mainly  concerned  with  Part  50  facilities 
and  twelve  commented  on  fees  for 
materials  Ucenses. 

The  comments  fell  into  the  following 
categories: 

Part  170  Comments: 

1.  Removal  of  ceilings. 

2.  Removal  of  routine  inspection 
frequencies. 

3.  Fees  for  standardized  design 
review. 

4.  Disparity  in  certain  materials  fee 
categories. 

Part  171  Comments: 

1.  Legality  of  fees. 

2.  Allocate  costs  to  all  persons. 

3.  Exclude  costs  serving  an 
independent  public  benefit 

4.  Base  fees  on  specific  identifiable 
services. 

5.  Exclude  research  until  NRC  acts  on 
that  research. 

6.  Include  fines,  penalties,  and  interest 
in  fee  collections. 

7.  Other  Comments. 

The  Commission's  responses  to  the 
comments  are  as  fdlows: 

Comments  oa  Part  170 

1.  Removal  of  ceilings  for  reactor  and 
major  fuel  cyde  permits,  hcenses, 
amendments,  reactor  related  topical 
reports  and  services;  and  for 
transportation  cask  padcages  end 
shipping  containers.  Oammentersr  mam 
concern  about  die  removal  of  ceilings 
for  appBcattons  and  other  services  is 
that  it  removes  tfaepredictaoutty  of 
costs  for  budgeting  purposes.  In  the  area 


of  topical  reports,  commentecs  were 
concerned  that  it  would  discom'age 
participation  in  the  topical  report 
program  as  well  as  defeat  die  overall 
objective  of  encouraging  new  and 
improved  predictive  models  and 
products. 

Response:  Ceilings  are  being  removed 
because  die  Commission  stron^y 
supports  the  concept  that  those 
requiring  the  greatest  expenditure  of 
NRC  resources  shoidd  pay  die  greatest 
fees.  Ceilings  contradict  that  objective. 
Appendices  A  and  B  that  were  included 
in  die  proposed  rule  of  June  27, 1988  (53 
FR  24092  and  24093),  are  non-binding 
schedules  of  estimated  fees  whidi  may 
still  be  used  for  planning  pmposes  in  die 
absence  of  ceilings  and  provide 
adequate  information  for  planning 
purposes.  The  upper  range  in  these 
schedules  would  only  be  increased 
slightiy  for  FY  1989  as  a  result  of  using 
FY  1969  budget  costs  which  changed  the 
hourly  rate  from  $80  (based  on  FY  1988 
budget)  to  $86  for  FY  1989.  Widi  reject 
to  topical  report  reviews,  the 
Commission  finds  no  compelling 
argument  to  justify  retaining  a  ceiling 
since  those  who  request  reviews  of 
topical  reports  that  require  considerable 
staff  work  should  bear  their  share  of  the 
review  costs.  The  Commission 
recognizes,  however,  that  tiiere  may  be 
some  topical  reports  that  are  of 
particular  importance  and  use  to  die 
NRC.  Therefore,  as  a  matter  of  agency 
policy,  the  NRC  may,  upon  its  owm 
initiative  or  at  die  request  of  the 
applicant,  exempt  all  or  part  of  the 
topical  report  fee  pursuant  to 
S  170.11(b)(1). 

2.  Removal  of  routine  inspection 
frequency.  Most  materiab  commenters 
are  concerned  that  the  removal  of  the 
fi'eqoency  for  routine  inspections  will 
take  away  their  abiUty  to  predict  wiiat 
they  shoidd  budget  for  inspection  fees 
and  create  a  potential  for  more  frequent 
inspections  than  are  needed. 

Response:  The  Commissicm's  routine 
inspection  program  is  a  structured 
program  to  assure  that  licensees  comply 
with  dieir  license  conditions  and 
Commission  regulations  and  standards 
to  the  extent  that  the  health  and  safety 
of  the  company  employees  and  public 
are  not  endangered.  As  long  as  a 
Ucensee's  operations  are  in  conptiance 
%vith  the  NRC-issued  ticense, 
regulations,  and  standards,  the 
frequency  of  inspections  is  not  generally 
expected  to  be  more  frequent  than  wdiat 
was  stqndated  in  the  previous 
regidatioa.  Tlierefore,  from  a  budgeting 
standpoint,  ff  a  licensee  operates  in 
conformance  with  its  license  and  die 
Commission^  regniatitiiis  and 
standards,  the  predictability  for 


inspection  fee  budget  costs  remains 
essentially  unchanged. 

3.  Fees  for  standardized  design. 
Nuclear  power  industry  commenters 
questioned  the  Commission's  proposal 
to  defer  fees  for  review  of  standardized 
reference  designs  until  referenced  by  an 
applicant  or  at  the  end  of  5  years  (10 
years  if  a  design  is  certified]  after  design 
approval  whichever  comes  first  A  few 
commenters  felt  that  fees  should  not  be 
charged  or  should  be  waived  for 
standardized  design  reviews  to  remove 
any  disincentive  for  the  standardization 
program  and  wdiat  could  possibly  be 
imusually  extensive  costs  as  a  result  of 
the  review  being  a  "first-of-a-kind"  that 
might  require  extensive  safety  reviews. 

Response:  The  Conunission's  decision 
to  defer  fees  for  standard  reference 
design  reviews  is  based  upon  a 
balancing  of  policy  considerations.  On 
the  one  hand,  it  is  clearly  the  policy  of 
the  Government  and  the  intent  of  the 
Congress,  that  the  Commission  collect 
fees  for  services  rendered  to  applicants. 
Thus,  standard  reference  design  reviews 
are  not  to  be  performed  free  of  chaige. 
On  the  other  hand,  there  is  a  sound  and 
persuasive  public  policy  need  to  avoid  a 
disincentive  to  the  submittal  of  standaid 
designs  by  vendors  incorporating  the 
best  safety  features  available  for  a 
future  generation  of  reactors.  For  years, 
the  Commission  has  supported  the  use 
of  standard  designs  (see,  e.g^  10  CFR 
Part  50,  Appendix  O,  and  10  CFR  2.110). 
On  balance,  the  Commission  believes 
that  the  deferral  of  fees  for  standard 
design  reviews  is  a  reasonable 
con^iromise  that  serves  the  pubUc 
interest  Accordingly,  the  Commission 
will  retain  its  proposed  treatment  of  fees 
for  standard  reference  designs. 

4.  Disparity  in  certain  materials  fee 
categories.  Two  materials  licensees 
questioned  vdiy  the  license  and 
inspection  fees  in  certain  areas  are 
higher  when  compared  with  other  areas. 

Response:  The  NRC  recognizes  that  a 
part  of  the  current  Part  170  fee  schedule 
for  materials  licenses  is  outdated  and 
needs  revision.  For  example,  the  labor 
rates  (staff  hours  and  fees  applied)  used 
in  calculating  fees  are  based  on  data 
that  is  several  years  old.  The  NRC  has 
determined  that  this  is  not  the 
appropriate  rulemaking  to  make  the 
necessary  adjustments.  The  NRC 
contemplates  initiating  a  rulemaking  on 
this  issue  next  year. 

Part  171  Comments 

The  Commission  notes  that  the 
rulemaking  to  which  the  following 
comments  are  again  addressed  is  Of  a 
very  limited  scope  with  respect  to  Part 
171.  The  rulemaking  adds  two  new 
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definitions  to  which  no  conunents  were 
addressed,  it  changes  the  percent  of 
recovery  from  33  percent  of  the 
Commission's  budget  to  at  least  45 
percent  enters  a  more  reBned  allocation 
of  the  annual  fee  among  different 
classes  of  power  reactors,  and 
eliminates  the  provision  for  refunds  of 
collections  in  excess  of  45  percent  The 
Commission  received  some  comments 
tliat  go  beyond  these  limited  subjects 
and  are  therefore  not  relevant  to  this 
rulemaking.  Nonetheless,  the 
Commission  is  responding  to  them.  The 
response  to  comments  beyond  the  scope 
of  the  rulemaking  should  not  however, 
be  taken  as  an  admission  by  the 
Commission  that  the  issues  raised  are 
again  open  to  challenge.  Responses  to 
these  comments  are  seen  as  a  matter  of 
courtesy  to  the  commenters  and  not  as 
reopening  these  issues  to  further 
litigation.  These  comments  and  the 
resp>on8es  thereto  are:  j 

1.  Legality  of  fees.  Several 
commenters,  in  particular  law  firms 
representing  operators  of  nuclear  power 
reactors,  commented  on  issues  of  a  legal 
nature. 

Response.  These  comments  for  the 
most  part  repeated  comments  addressed 
to  the  first  issuance  of  10  CFR  Part  171 
(final  rule  issued  September  18, 1986;  51 
FR  33224)  promulgated  to  implement 
section  7601  of  the  Consolidated 
Omnibus  Budget  ReconciUation  Act  of 
1985.  That  rule  was  challenged  and 
upheld  in  its  entirety  in  Florida  Power  & 
light  Co.  et  al.  v.  United  States.  846  F.2d 
765  (D.C.  Cir.  1988).  A  petition  for  writ  of 
certiorari  challenging  that  decision  is 
pending  in  the  Supreme  Court  (Florida 
Power  &  light  Co.  v.  United  States.  No. 
88-234). 

2.  Allocation  of  costs.  Some 
commenters  stated  that  annual  fees 
should  be  levied  on  all  persons  such  as 
materials  licensees  receiving  services 
from  the  Commission. 

Response.  Congress  provided  the 
Commission  with  the  discretion  to 
determine  which  categories  of  licensees 
or  other  persons  should  be  charged  an 
aimual  fee  by  the  Commission.  The 
Commission's  decision  not  to  charge 
materials  Ucensees  annual  fees  was 
upheld  in  Florida  Power  ft  Light  v. 
United  States,  supra.  The  Commission 
has  reaffirmed  its  determination  that  it 
will  not  impose  an  annual  fee  on  its 
materials  Ucensees.  The  Commission 
has  more  than  8000  materials  Ucensees. 
Regulation  of  these  entities  requires  a 
minimal  expenditure  of  NRC  resources 
(less  than  3  percent  of  the  NRC  budget). 
Moreover,  these  Ucensees  are  an 
extremely  varied  class,  ranging  from 
large  uraniimi  processing  operators  to 
small  operators  involving  weU  logging. 


radiography,  or  the  use  of  gauging 
devices.  In  light  of  the  relatively  minor 
resources  devoted  to  regulating  these 
entities  and  the  obvious  administrative 
difficulties  in  determining  how  to 
calculate  appropriate  annual  fees  for 
this  large,  diverse  class  of  Ucensees.  the 
Commission  will  not  impose  an  annual 
fee  on  these  Ucensees  at  this  time. 

3.  Some  commenters  asserted  that  the 
cost  basis  for  annual  fees  should 
exclude  costs  serving  an  independent 
pubUc  benefit 

Response.  The  concept  that  costs 
related  to  an  independent  pubUc  benefit 
should  not  be  charged  to  Ucensees 
derives  from  the  case  law  on  appUcation 
of  the  Independent  Offices 
Appropriation  Act  of  1952, 31  U.S.C. 
9701  (lOAA).  It  is  not  a  concept 
appUcable  to  annual  fees  charged  under 
COBRA,  as  amended.  The  annual  fee 
statute  has  its  own  standard 
independent  of  the  standards  appUcable 
to  lOAA.  In  any  case,  the  research 
performed  by  the  NRC  primarily 
benefits  power  reactor  Ucensees  as  part 
of  the  system  under  which  those 
faciUties  are  regulated  and  allowed  to 
operate  in  a  manner  that  provides 
adequate  protection  to  the  pubUc  health 
and  safety.  Therefore,  none  of  the 
services  for  which  fees  are  charged 
provide  "independent  pubUc  benefits" 
even  if  this  concept  were  deemed 
appUcable.  The  Commissions'  position 
on  this  issue  was  also  upheld  in  Florida 
Power  ft  Light  v.  United  States,  supra. 

4.  Some  commenters  took  the  position 
that  fees  should  be  based  on  specific 
identifiable  services  benefitting 
individual  Ucensees  and  not  on  generic 
agency  action. 

Response.  The  concept  that  fees 
should  be  levied  only  for  specific 
services  to  identifiable  recipients  is  an 
lOAA  standard.  It  is  not  a  standard  that 
appUes  to  annual  fees  under  COBRA,  as 
amended.  It  is  the  Commission's 
continuing  view  that  the  Congress  did 
not  intend  that  lOAA  principles  be 
appUed  to  the  coUection  of  annual  fees 
under  COBRA,  as  amended.  The 
Commission's  determinations  in  this 
area  were  upheld  in  Florida  Power  ft 
Light  v.  United  States,  supra. 

5.  Some  commenters  stated  that  the 
Commission  should  not  include  in  its 
cost  basis  for  annual  fees  research  cost 
until  the  Commission  acts  upon  that 
researdi  and  it  is  shown  to  provide  a 
benefit 

Response.  It  is  the  position  of  die 
Commission  that  research  devoted  to 
the  continued  safety  of  nuclear  power 
reactors  is  a  present  service  and  benefit 
This  research  either  confirms  that 
reactors  are  safe,  that  some  changes  will 
improve  safety,  or  that  certain 


regulations  may  no  longer  be  necessary 
for  safe  operation.  The  conduct  of 
research  resulting  in  any  of  these 
outcomes  is  a  present  benefit  This 
research  provides  continuing  confidence 
that  Ucensed  reactors  can  be  operated 
consistent  with  the  pubUc  health  and 
safety  and  the  Commission's 
regulations.  We  again  note  that  the  DC 
Circuit  Court  of  Appeals  in  Florida 
Power  ft  Light  v.  United  States,  supra, 
upheld  the  Commission's  decision  to 
include  such  costs  in  its  annual  fee 
basis. 

6.  One  commenter  felt  that  monies 
from  the  coUection  of  fines,  penalties 
and  interest  should  be  included  in  the  45 
percent  required  to  be  coUected. 

Response.  Although  related  here  to 
the  45  percent  level  of  coUection,  the 
same  comment  was  presented  with 
respect  to  the  rule  promulgating  the  33 
percent  ceiling.  The  Commission 
adheres  to  its  prior  position.  Fines, 
penalties  and  interest  are  not  cost 
recovery  measures,  but  are  disciplinary 
and  intended  to  deter  persons  who 
violate  Commission  regulations  and 
orders,  as  well  as  other  Ucensees,  bom 
future  violations.  PubUc  poUcy  dictates 
that  those  paying  penalties,  fines,  or 
interest  should  not  benefit  by  recovering 
a  portion  of  the  penalty,  fine  or  interest 
through  a  reduced  fee.  Again,  this 
Commission  decision  was  upheld  in 
Florida  Power  &  Light  v.  United  States, 
supra. 

7.  Other  Comments  on  Part  171 
Amendments. 

a.  Some  Ucensees  and  their  vendors 
have  stated  that  the  additional  costs 
assessed  for  B&W  type  reactors  are  not 
justified  because  these  plants  are  not 
problem  plants  requiring  the  greatest 
expenditiu^  of  staff  funds  and 
manpower  when  compared  with  other 
reactors. 

Response.  The  basis  for  assessing 
B&W  owners  under  Part  171.  or  any 
Ucensee  (by  vendor  type),  is  not  based 
upon  performance,  but  it  is  an  aUocation 
of  fee  based  upon  corresponding  costs 
(FTE  and  obligations)  to  the  NRC  to 
perform  generic  type  activities 
associated  with  that  type  of  reactor 
(vendor  type).  Some  specific  activities 
questioned  (te..  "Continuing 
Experimental  CapabiUty"  and 
"Technical  Integration  Center")  have 
been  reaUocated  based  upon  a  more 
detailed  identification  matrix  of  Ucensee 
groups. 

b.  Florida  Power  Corporation 
commented  that  Agency  and  industry 
research  supports  exclusion  of  reactors 
east  of  the  Rockies  fit>m  the  Ust  of 
reactors  benefitting  from  special  seismic 
studies. 
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Response.  Although  its  service  area 
Ues  within  a  region  of  low  seismicity, 
the  Florida  Power  Corporation,  as 
explained  below,  benefits  substantially 
from  NRC  seismic  research,  including 
maintenance  of  the  NRC-funded 
seismograph  networks  east  of  the  Rocky 
Mountains.  Seismic  research  through  the 
years  has  shown  that  Florida  is  less 
prone  to  earthquakes  than  a  large  part 
of  the  eastern  and  central  U.S.,  and  thus 
aUows  for  less  stringent  seismic  design 
bases  for  critical  faciUties.  Ongoing 
seismic  monitoring  wiU  continue  to 
confirm  that  conclusion  or  identify 
possible  errors  of  judgment 

Recent  experience  (1982  New 
Brunswick  and  New  Hampshire 
earthquakes,  the  1987  southern  Illinois 
earthquake  and  the  reservoir  induced 
seismicity  at  MonticeUo  Reservoir, 
South  Carolina)  indicates  that  high 
accelerations  at  relatively  high 
fiequencies  can  be  generated  locaUy  by 
moderate  to  smaU  magnitude 
earthquakes,  usuaUy  at  relatively 
shaUow  depths  (several  kilometers).  It  is 
possible  that  earthquakes  of  these  sizes 
could  occur  in  Florida  (although  the 
probabUity  is  low).  Accelerations  can 
result  that  exceed  OBE  or  SSE  design 
bases  for  critical  facUities.  We  do  not 
beUeve  that  these  ground  motions  (short 
duration,  high  accelerations  at  high 
fi«quencies)  are  the  kind  that  result  in 
daioage  to  seismicaUy  designed  critical 
faciUties,  but  research  in  this  area  is 
ongoing.  The  occurrences  are  extremely 
difiicult  to  handle  even  with  no 
evidence  of  damage.  The  seismic 
networks  are  the  main  sources  of  data 
that  are  basic  to  resolving  this  issue. 

Another  major  issue  regarding  eastern 
U.S.  seismicity  is  the  nature  of  the 
tectonic  structures  that  are  currentiy 
responsible  for  the  earthquakes.  Suspect 
structures  include  faults  in  rocks  ranging 
in  age  from  Paleozoic  through  Triassic 
and  into  Tertiary  (several  hundred 
milUon  years  old  to  several  milUon 
years  old).  These  faults  are  widely 
distributed  in  rocks  throughout  the  east 
including  rocks  beneath  Horida.  Much 
of  current  seismic  and  geologic  research 
funded  by  the  NRC  is  focused  on 
identifying  and  defining  the  tectonic 
structures  that  are  causing  the 
earthquakes.  The  most  definitive 
information  about  seismic  sources, 
which  are  deeply  buried,  is  obtained 
bom  the  analysis  of  recordings  of 
earthquake  ground  motions.  Builders 
and  operators  of  critical  faciUties  in  low 
seismic  areas  derive  as  much  benefit 
bom.  this  type  of  research  as  those  in 
more  seismic  areas  in  view  of  the 
relatively  short  historic  seismic  record. 


c.  Level  of  budget  detail.  Several 
utiUties'  overaU  criticism  of  the 
proposed  rule  concerns  their  perception 
of  the  need  to  breakout  budgeted 
obligations  to  a  level  lower  than  the 
Program— Program  Element— Activify 
structure  used  in  the  NRC  planning 
process  in  the  area  of  research.  These 
UtiUties  further  comment  on  the  fact  that 
the  budget  detaU,  maintained  at  the 
activify  level  and  provided  to  the  PubUc 
Document  Room  (PDR)  does  not  aUow 
them  access  to  greater  detaU  (to  see  if 
the  NRC  developed  its  budget  thus  its 
user  charges,  acciuately). 

Response.  This  suggestion  has  been 
adopted.  We  have  gone  one  level  below 
the  activify  level  to  the  project  level 
(FIN)  in  developing  fees  for  research 
activities.  Using  the  FIN  level  permits  a 
more  detailed  breakout  of  fee  categories. 
However,  FIN  information  used  in 
developing  these  fees  cannot  be  placed 
in  the  PDR  now  because  it  contains 
predecisional  contracting  information — 
amounts  set  aside  for  specific 
proauements  that  have  not  yet  been 
awarded.  To  release  this  information 
before  contracts  are  awarded  would  be 
in  violation  of  the  Federal  Procurement 
Law.  Accordingly,  we  do  not  envision 
placing  the  FIN  data  used  in  developing 
this  fee  schedule  in  the  PDR  until 
sometime  diuing  the  foUowing  fiscal 
year. 

d.  MIST  program  costs.  Several 
commenters  stated  that  the  Commission 
agreed  to  share  in  the  funding  of  Multi- 
Loop  Integral  System  Test  (MIST),  the 
program  with  the  B&W  Owners  Group 
(OG).  However,  it  is  in  the  research 
costs  set  forth  hi  Table  IV  of  the 
proposed  rule.  It  is  inappropriate  for 
NRC  to  pass  its  share  of  the  MIST  costs 
on  to  B&W  Owners  through  Ucense  fees. 

Response.  The  NRC  does  provide 
funding  for  the  MIST  program  as  weU  as 
other  cooperative  programs.  Being  an 
agency  cost  item,  the  MIST  program  as 
well  as  the  costs  for  aU  other  current 
and  future  cooperative  programs  should 
be  used  in  the  cost  aUocation  data  base. 
Moreover,  we  do  not  view  this  as  a 
breach  of  the  co-funding  agreement  by 
NRC  with  the  OG  because  the  current 
agreement  is  about  to  expire  and  a  new 
agreement  is  being  negotiated.  AU  of  the 
$2.7  milUon  included  in  the  user  fee  base 
is  for  activities  that  would  be  funded  by 
the  new  agreement  rather  than  the 
existing  one.  Before  entering  the  new 
agreement  this  final  rule  will  have  been 
promulgated  putting  the  OG  on  notice  of 
the  agency's  revised  user  fee  poUdes. 

It  should  also  be  pointed  out  that  in 
the  past  two  phases  of  MIST  co-op 
research  (Hiase  3  and  Hiase  4),  the 
owners  group  paid  onfy  about  one-half 


of  the  NRC  contributions  for  Phase  3 
and  did  not  contribute  any  funds  for 
Phase  4.  Because  abnost  90  percent  of 
aU  funds  budgeted  in  areas  subject  to 
fee  recovery  under  Part  171  wiU  be 
coUected  tluough  user  fees,  if  co-op 
research  programs  were  exempt  from 
the  fee  base,  the  co-op  groups  would 
receive  fee  exemptions  not  available  for 
other  research — inequitably  shifting  the 
fee  burden  to  other  licensees. 

e.  Comments  on  specific  chemges  to 
Part  171.  Comments  on  the  proposed 
changes  to  Part  171  faU  into  three 
primary  groups:  (1)  The  Commission  is 
in  error  in  considering  the  45  percent 
coUection  target  as  a  floor,  and  not  as  a 
ceiling,  (2)  the  Commission  is  in  error  in 
eliminating  the  provision  for  refunds  for 
excess  annual  fee  collections  (5  171.21), 
and  (3)  the  Commission  should  adopt 
option  2  identified  in  the  notice  of 
proposed  rulemaking.  Under  that  option, 
the  previously  adopted  method  for 
calculating  annual  fees  would  be 
retained.  The  only  significant  change 
would  be  raising  the  annual  fee  to 
coUect  45  percent  of  the  NRC  budget 
Other  commenters  suggested  that 
Option  2  not  be  adopted. 

Response.  The  Commission  addressed 
aU  three  of  these  issues  in  its  notice  of 
interim  rule  pubUshed  August  IZ  1988, 
in  the  Federal  Register  (53  FR  30423). 
There  the  Commission  stated  its  view 
that  reading  the  45  percent  in  Omnibtu 
Budget  ReconciUation  Act  (OBRA) 
(amending  COBRA)  as  a  ceiling  would 
be  contrary  to  the  language  and  plain 
meaning  of  the  statute,  quoting, 
"*  *  *  in  no  event  shaU  such 
percentage  be  less  than  a  total  of  45 
percent  of  such  costs  in  each  such  fiscal 
year."  (Section  5601,  Omnibus  Budget 
ReconciUation  Act  of  1987.)  The 
Commission  adheres  to  that  view  again 
emphasizing  that  fees  will  exceed  the  45 
percent  target  by  a  trivial  amount 

The  elimination  of  the  provision  for 
refunds  results  from  the  Commission's 
view  of  the  operative  effect  of  the  45 
percent  constituting  a  floor  for 
coUections.  In  presenting  the  45  percent 
as  a  floor,  and  not  a  ceiling,  OBRA 
removed  the  necessify  to  make  refunds 
which  was  hnpUcit  in  COBRA  when  the 
latter  imposed  a  33  percent  ceiUng  prior 
to  its  amendment.  In  short  the  change  in 
the  law  from  a  33  percent  ceiling  to  a  45 
percent  floor  for  coUections  eliminates 
the  need  to  make  a  refund  of  amounts 
coUected  in  excess  of  45  percent 
Accordingly,  consistent  with  its  view  of 
Congressional  intent  the  Commission  is 
permanendy  removing  {171.21  frt>m  its 
regulations. 

With  respect  to  the  suggestion  that 
option  2  be  adopted  and  the  fee 
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collection  methodology  remain 
unchanged,  the  Coinmi8si<Hi  does  not 
support  this  approach.  The  Commission 
is  firmly  committed  to  assessing  fees 
based  on  the  jwindple  that  those 
licensees  requiring  the  greatest 
expenditiire  of  NRC  resources  pay  the 
greatest  fees.  Option  2  is  contrary  to  this 
policy. 

{.  One  commenter  requested  that 
consideration  of  the  utility's  rate  base 
be  included  among  the  exemption 
criteria  in  10  CPR  171.11. 

Response.  This  comment  is  also 
outsidU  the  acape  of  the  rulemaking 
because  the  rulemaking  does  not 
propose  any  change  to  the  exemption 
criteria  in  Part  171.  Nonetheless,  the 
Commission  believes  that  factors 
related  to  a  utility's  rate  base  may  be 
considered  in  passing  on  requests  bx 
exemptions  in  S  171.11  Rate  base 
matters  may  be  considered  under 
S  171.11(c]  and  under  8  171.11(e).  In  the 
Commission's  view,  the  commenter's 
request  is  already  accommodated  in 
Part  171  as  initially  codified. 

lachided  in  the  Final  Rules 


m. 

The  changes  included  in  the  final  rule 
are  as  follows  and  permit  the  NRC  to 
recover  approximately,  but  not  less 
thaa  45  percent  of  its  budgeted  costs  for 
fiscal  years  1988  and  1988.  lespectiTely. 
Hiese  dianges  were  set  fortti  in  the 
proposed  rule  published  on  June  27, 1968 
(53  PR  24077).  Any  differences  between 
the  final  rule  and  the  projjosed  rule  are 
explained  in  the  following  discussion. 

1.  rtmngmg  the  hourly  rates  under  10 
CFR  170.20  which  range  frran  $53  to  $62 
for  the  various  program  offices  to  $86  for 
all  program  offices  based  on  the  FY  1986 
budget  and  providing  for  an  annual 
adjustment  if  dicre  is  a  need  for  increase 
or  decrease.  The  $86  hourly  rate  is  an 
increase  from  the  proposed  $80  houriy 
rate.  This  increase  is  as  s  result  of  using 
the  FY  1968  budget  in  lieu  of  the  FY  1988 
budget  The  method  used  for  calculating 
the  houriy  rate  is  exactly  the  same  as 
that  used  in  the  proposed  rule.  An 
analysis  of  die  budget  which  generated 
dns  rate  is  provided  in  the  Part  171 
Section-by-Section  Analysis. 

2.  Removing  the  10  CFR  Part  170  fee 
ceilings  for  application  reviews, 
services,  aiui  inspections  for  reactors; 
furi  cycle  facihties;  transportation  cask 
packages  and  shipping  containers. 

3.  Amending  10  CFR  170.31  to  charge 
for  each  routine  inspection  conducted  by 
the  NRC  and  to  delete  the  maximum 
billing  frequency.  Fot  user  convenience, 
the  felt  schedule  previously  included  in 
10  CFR  170.32  has  been  incorporated  in 
10  CFR  170.31. 

4.  In  10  CFR  Part  170.  rentoving  the 
applicatioB  fee  and  deferring  the 


payment  of  costs  for  the  review  of 
applications  for  standardized  reactor 
design  reviews  and  certifications  until  a 
standaidixed  design  is  refoenced. 

5.  In  10  CFR  Part  170.  removing 
application  filing  fees  for  reactor 
applications  and  for  reactor  related 
topical  reports. 

6.  Increasing  the  annua)  fees  assessed 
under  10  CFR  Part  171  and  charging 
based  on  the  principle  that  hcensees 
requiring  the  greatest  expenditure  of 
NRC  resources  shall  pay  the  greatest 
fee.  Again,  as  in  the  development  of  the 
hourly  rate,  the  method  use  for 
determining  the  annual  fee  is  the  same 
as  that  described  in  the  proposed  rule 
except  that  budget  obligations  have 
been  identified  one  level  below  the 
detail  shown  in  the  proposed  rale  based 
on  the  conunents  received,  and  FY  1989 
budget  data  have  been  used  in  lieu  of 
the  FY  1988  data  used  in  the  proposed 
rule. 

7.  Induding  in  the  NRC  collection, 
moneys  recovered  from  the  Nuclear 
Waste  Fund,  as  managed  by  the 
Department  of  Energy  under  the  Nuclear 
Waste  Policy  Act,  as  amended,  for  costs 
incurred  by  the  NRC  in  [Meparing  for 
hcensing  a  high-level  waste  repository. 

The  agency  workpapers  which 
support  the  changes  to  10  CFR  Parts  170 
and  171  are  available  in  the  Public 
Dociunent  Room,  at  2120  L  Street,  NW., 
Washington,  DC  in  the  lower  level  o( 
the  Gelman  Building. 

IV.  Section-by-Section  Analysis 

The  following  section-by-section 
analysis  of  the  affected  sections 
provides  additional  explanatory 
information.  All  references  are  to  Title 
la  Chapter  I.  Code  of  Federal 
Regulations. 

Part  170 

Section  170.12    Payment  of  fees. 

Paragraphs  (c),  (d).  (e),  and  (f)  are 
changed  to  remove  the  $150  application 
fee  for  reactor  Ucense  amendments  and 
other  approvals. 

WitUn  paragraph  (e).  Approval  fees, 
the  current  reference  to  facility  standard 
reference  design  approvals  is  changed  to 
remove  the  applicatkn  fee  and  to  permit 
deferral  of  review  and  certification  fees 
until  the  design  is  referenced.  pa]rable 
thereafter  in  20  percent  increments  as 
the  design  is  referenced.  However, 
regardless  of  wlietlier  the  design  is 
referenced,  the  full  costs  of  a 
preliminary  design  approval  (FDA)/final 
desi^i  approval  (FDA)  will  be  recovered 
by  the  NRC  from  the  holder  of  the 
design  approval  witliin  5  years  frtmx  the 
date  «rf  approval  If  dw  design  is 
certified,  the  five-year  period  is 


extended  to  10  years  from  the  date  of 
the  design  certification  with  the  ioma 
proviso  that  20  percent  of  the  costs  will 
be  payable  eadi  time  the  design  is 
referenced.  In  the  event  the 
standardized  design  approval 
application  is  denied,  withdrawm, 
suspended,  or  action  on  the  application 
is  postptmed,  fees  will  be  collected 
when  the  review,  to  that  point,  is 
completed  and  the  five  (5)  installment 
payment  procedure  will  not  apirfy. 

Section  170.20    A  verage  cost  per 
professional  staff-hour. 

This  section  is  modified  to  reflect  an 
agency-wide  professional  staff-hour  rate 
based  on  the  FY  1989  budget  The 
section  is  also  modified  to  reflect  that 
the  hourly  rate  will  be  adjusted  each 
fiscal  year,  with  notice  of  the  new  rate 
published  in  the  Federal  Register  if  the 
hourly  rate  increases  or  decreases. 
Accordingly,  the  professional  staff  rate 
for  die  NRC  for  FY  1989  is  $88  per  hour, 
or  $150.9  thousand  per  FTE  (professional 
staff  yecu')  rather  than  $80  per  hour  as 
set  forth  in  the  proposed  rule.  An 
analysis  of  the  budget  which  generated 
this  rate  is  provided  in  the  Part  171 
section-by-section  analysis.  In  each 
subsequent  year,  the  hourly  rate  will  be 
adjusted  to  reflect  current  cost  per  direct 
staff  FTE. 

On  August  19, 1987.  Part  170  and  other 
regulations  under  Tide  10  of  the  Code  of 
Federal  Regulations  were  amended  to 
reflect  NRC  organizational  changes. 
These  revisions  as  published  August  21, 
1987  (52  FR  31601).  in  final  form, 
inadvertently  changed  10  CFR  170.20  to 
delete  the  $53  hourly  rate  for  regional 
staff  inspection  and  other  identifiable 
services.  In  computing  costs  for 
invoices,  the  $53  houriy  rate  will 
continue  to  be  used  for  regional  review 
staff  time  until  the  effective  date  of  this 
final  rule  at  which  time  the  $86  hourly 
rate  will  be  used. 

Section  170.21    Schedule  of  fees  for 
production  and  utilization  facilities, 
review  of  standard  reference  design 
approvals,  special  projects,  and 
inspections. 

Within  the  schedule  of  fees,  all 
services  (other  than  most  appUcation 
filing  fees)  will  be  changed  from  the 
current  specified  cost  to  TuU  Cost"  The 
schedule  for  Standard  Reference  Design 
Review  is  modified  to  reflect  the 
amendment  of  S  170.12  addressed 
above. 

With  the  removal  of  ceilings  for 
certain  services,  the  costs  for  those 
reviews  for  which  a  ceiling  previously 
established  has  been  reached  will  not  be 
biDed  if  prior  to  the  effective  date  of  this 
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rule  the  review  of  the  appUcation  is 
completed.  For  administrative  reasons, 
wdiere  the  review  has  not  yet  been 
completed,  NRC  will  not  seek  to  recover 
those  costs  which  it  incurred  after  the 
current  ceiling  was  reached  and  before 
this  revised  rule  becomes  effective. 
Costs  incurred  after  the  effective  date  of 
this  final  rule  will  be  billed.  The 
professional  staff-hours  expended  up  to 
the  effective  date  of  this  rule  will  be  at 
the  professsional  rstes  established  for 
the  June  20, 1984  rule.  Any  professional 
hours  expended  after  the  effective  date 
of  this  rule  will  be  assessed  at  the  FY 
1989  rates  reflected  in  this  final  rule.  The 
same  applies  to  the  removal  of  ceilings 
under  the  revisions  of  S  170.31  below. 
The  footnotes  to  this  schedule  also  are 
modified  to  bring  them  into  conformity 
with  the  amendments  to  tlds  schedule. 

Section  170.31    Schedule  of  fees  for 
materials  licenses  and  other  regulatory 
services. 

Like  S  170.21,  this  section  is  modified 
to  (a)  reflect  the  removal  of  ceilings  on 
certain  categories  of  fees,  (b)  charge  full 
costs  for  those  services,  and  (c) 
incorporate  the  inspection  fee  schedule 
previously  set  forth  in  §  170.32. 

Inspection  fee  ceilings  for  selected 
services  are  also  removed  and  the 
remaining  fixed  fees  are  retained  since 
the  ratio  of  NRC  costs  to  fees  collected 
is  approximately  equivalent  to  the 
percentage  of  the  budget  to  be  collected 
into  the  General  Treasury.  Currentiy  if 
the  fi>equency  of  inspection,  for  example, 
for  a  category  is  2  years  and  an 
inspection  is  next  conducted  1  year  and 
11  months  after  the  previous  inspection, 
no  fee  is  assessed.  Often  times 
inspections  of  different  licensees  are 
scheduled  because  of  their  close 
proximity.  This  scheduling  represents  a 
more  efficient  use  of  resources. 
Accordingly,  §  170.31  and  the  footnotes 
are  being  revised  to  indicate  that  fees 
will  be  assessed  for  each  inspection 
conducted  by  the  NRC.  Footaotes  to  the 
schedule  that  are  affected  by  this  action 
are  revised  to  be  consistent  with  this 
revision.  Previous  inspection  footaotes  1 
through  4  are  now  being  combined  as 
one  footnote  and  will  become  1(e)  and 
footnote  5  remains  as  5. 

Section  170.32   Schedule  of  fees  for 
health,  safety,  and  safeguards 
inspecti'^ns  for  materials  licenses. 

Under  the  proposed  rule,  §  170.32  was 
published  as  a  separate  schedule  to 
cover  inspection  fees  for  materials 
licensees.  The  reformatting  to  include 
materials  inspection  fees  under  S  170.31 
is  for  user  convenience  and  to  shorten 
the  rule.  By  doing  this,  as  in  S  170.21,  all 
fees  for  each  license  category  are  now 


together  rather  than  in  two  different 
schedules.  The  rule  has  not  been 
changed  fiom  its  proposed  form. 
Footnotes  have  been  consolidated  and 
renumbered  as  specified  above. 

Part  171 

The  following  is  a  section-by-section 
analysis  of  those  areas  affected  by  this 
final  ruJe.  All  references  are  to  Tide  10, 
Chapter  I.  Code  of  Federal  Regulations. 

Section  171.5   Definitions. 

The  following  definitions  are  being 
added. 

The  term  "Budgeted  obligations"  is 
defined  to  be  the  projected  obligations 
of  die  NRC  diat  likely  will  result  in 
payments  by  the  NRC  during  the  same 
or  a  future  fiscal  year  to  provide 
regulatory  services  to  licensees. 
Budgeted  obligations  include,  but  are 
not  limited  to  amounts  of  orders  to  be 
placed,  contracts  to  be  awarded,  and 
services  to  be  provided  to  licensees. 
Fees  billed  to  Ucensees  are  based  on 
budgeted  obligations  because  the  NRCs 
annual  budget  is  prepared  on  an 
obligation  basis. 

The  term  "Overhead  cosU"  is  defined 
to  include  three  components:  (1) 
Government  benefits  for  each  employee 
such  as  leave  and  hoUdays.  retirement 
and  disabiUty  costs,  health  and  life 
insurance  costs,  and  social  security 
costs;  (2)  Travel  costs;  (3)  Direct 
oveihead,  e.g.,  supervision,  program 
support  staff,  etc.;  and  (4)  Indirect  costs, 
e.g.,  funding  and  staff  for  administrative 
support  activities.  Factors  have  been 
developed  for  these  overiiead  costs 
which  are  appUed  to  hourly  rates 
developed  for  employees  providing  the 
regulatory  services  within  the  categories 
and  activities  applicable  to  specified 
types  or  classes  of  reactors.  'The 
Commission  views  these  costs  as  being 
reasonably  related  to  the  regulatory 
services  provided  to  the  Ucensees  and, 
therefore,  within  the  meaning  of  section 
7601.  COBRA. 

Section  171.13   Notice. 

Under  the  current  rule,  one  fee  is 
appUcable  to  aU  Ucensed  reactors. 
Under  this  final  rule,  each  reactor  will 
be  assessed  fees  based  on  those  NRC 
activities  bom  which  it  benefits  as  a 
type  or  within  a  class  of  reactors. 
Accordingly,  annual  fees  are  expected 
to  be  different  for  each  of  the  various 
types  or  classes  of  reactor  operating 
Ucenses.  Bach  biU  will  reflect  those 
specific  activities  appUcable  to  each 
operating  Ucense  as  required  by  the 
revised  $  171.15  discussed  below. 


Section  171. 15    Annual  Fee:  Power 
reactor  operating  licenses. 

Paragraph  (c)  Is  modified  to  reflect  a 
minimum  target  percentage  of  45  percent 
rather  than  a  maximum  percentage  of  33 
percent.  The  formula  used  to  calculate 
the  annual  fee  is  modified  to  reflect  the 
inclusion  of  moneys  expected  to  be 
coUected  &t)m  the  Nuclear  High  Level 
Waste  (HLW)  Fund  administered  by  the 
Department  of  Energy  and  the  estimated 
collections  under  Part  170  for  each  fiscal 
year.  Funds  wiU  be  coUected  from  die 
Nuclear  HLW  fund  beginning  in  FY  1988. 
The  sum  of  these  funds  will  be 
subtracted  from  the  amount  reflecting  45 
percent  of  the  NRC  budget  prior  to 
determining  the  annual  fee  for  each 
Ucensed  power  reactor. 

In  FY  1989,  the  Commission  must 
recover  not  less  than  45  percent  of  its 
congressionaUy  enacted  budget  of 
$420,000,000.  Applying  the  fee  rates  set 
out  in  this  rule,  the  NRC  estimates  that  it 
wiU  coUect  in  FY  1988  $50  milUon 
pursuant  to  Part  170  and  $15  milUon 
from  the  Nuclear  Waste  Fund.  In 
accordance  with  the  formula  provided  in 
S  171.15,  for  FY  1989:  $189  milUon  minus 
approximately  $50  milUon  for  Part  170 
plus  $15  milUon  for  Nuclear  Waste  Fund 
equals  approximately  $124  milUon  to  be 
recovered  through  annual  fees.  Because 
at  least  45  percent  is  to  be  coUected.  the 
amount  charged  under  Part  171  wiU  also 
be  dependent  on  the  number  of 
exemptions  granted  pursuant  to  1 171.11 
and  the  number  of  new  power  reactor 
Ucenses  issued  during  the  fiscal  year. 
The  foUowhig  areas  are  diose  NRC 
programs  which  comprise  the  annual 
fee.  They  have  been  expressed  in  terms 
of  the  NRCs  FY  1989  budget  program 
elements  and  associated  activities  in 
Ueu  of  the  FY  1988  activities  used  in  the 
proposed  rule. 
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Each  of  these  acttvittes  i«  related  to 
providiiig  services  to  operating  nodear 
power  plants.  NRCs  efforts  in  eadi  of 
these  areas  contribute  to  die  bcensees' 
continued  safe  operation  of  their 
facilities  and  thenrefore  are  of  benefit  to 
them.  A  broader  description  of  these 
programs  is  contained  in  the  NRCs 
annual  budget  submission  to  Congress. 
See  NUREG-llOa  Volume  4.  "budget 
Estimates  Fiscal  Year  1989"  (February 
1968).*  While  these  activities  also 
provide  benefits  to  the  public,  because 
they  benefit  our  licensees,  these  are  not 
"independent  public  benefits"  as  that 
term  is  used  in  user  fee  case  law. 
Accordingly,  it  is  legally  permissible  to 
charge  Ucensees  for  these  services. 

Paragraph  [c]  is  being  revised  to 
reflect  that  the  basis  for  each  annual  fee 
win  be  the  budgeted  obligations  for 
activities  (regulatory  services) 
applicable  to  each  nuclear  power 
reactor  as  one  of  a  type  or  class  of 
reactors,  e.g.,  boiling  water  reactors  or 
pressurized  water  reactors.  Using  this 
approach,  the  Commission  will,  each 
year,  establish  the  budgeted  obligations 
(including  overhead  costs)  for  each 
activity  on  a  per  reactor  tmit  basis,  and 
establish  the  total  costs  for  those 
regulatory  services  provided  to  each 
reactor  Ucensed  to  operate.  f4RC  labor 
costs  attributable  to  these  activities  will 
be  determined  using  the  hotuiy  rates 
established  on  the  basis  of  an  analysis 
of  direct  and  indirect  (overhead  as 
defined  herein)  staffing  costs 
attributable  to  the  regulatory  services 
provided. 

Paragraphs  (d)  and  (e)  of  the  current 
rule  are  being  deleted  as  superfluous  to 
the  proposed  approach  to  annual  fees. 

Supplemental  AnalysJs  on  Annua  J  Fee 
Determination  Under  §  171.15 

Under  ciurent  legislation,  the  NRC  is 
to  collect  and  deposit  to  the  General 
Fund  of  the  Treasury,  an  amount  to 
approximate  but  not  be  less  than  45 
percent  of  its  budget  In  fiscal  year  1989 
the  President's  budget  for  the  NRC  is 
$420.0  million.  Thus,  in  FY  1989  the  NRC 
should  collect  at  least  $189  million.  In 
FY  1989,  it  is  estimated  that 
approximately  $50  million  will  be 
collected  from  specific  Ucensees  imder 
Part  170,  and  $15  million  from  the 


>  Copies  of  NUREG-lloa  Vol  4  may  be 
purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office,  P.O.  Box  37082, 
Washington.  DC  20013-7082.  Copies  are  also 
available  from  the  National  Technical  Information 
Servica.  5285  Port  Royal  Road.  Springfield.  VA 
22161.  A  copy  is  also  available  for  public  inspection 
and/or  copying  at  the  NRC  Public  Document  Room, 
2120  L  Street  NW..  Lowar  Level  of  the  Celinan 
Building.  Washington.  DC 
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Department  of  Energy  Higfa-Level  Waste 
Fund.  Thus,  the  remaining  funds,  at  least 
$124  million  ($189  million  less  $65 
million),  will  have  to  be  collected  tmder 
Part  171.  A  multiplier  will  be  used  such 
that  the  amount  to  be  collected  will  be 
etiual  to  Part  170  collections,  phis  Hi^- 
Level  Waste  Fund  coUectians,  plus  Part 
171  potential  coUectioiis  moltiplied  by  a 
factor  "M."  which  in  FY  1989.  will 
probably  be  less  than  one.  Tbus  "Kf ' 
equals 

124 

148 
or  .84  of  the  budget  base. 

For  FY  1989,  the  budgeted  obligations 
by  direct  program  are:  (1)  Salaries  and 
Benefits,  $184.0  million;  (2) 
Administrative  Support,  $70.0  million; 
(3)  Travel,  $1Z0  million,  and  (4)  Program 
Support  $154i)  million.  In  FY  1989, 
1603.4  FTEs  are  considered  to  be  in 
direct  suppwt  ol  NRC  programs 
applicable  to  fees  (See  Table  I).  About 
337  FTEs  are  utilized  in  efforts 
associated  with  Part  171,  with  the 
remainder  being  vtilized  in  efforts 
associated  with  Part  170,  or  to  be 
recovered  fi-om  the  DOE  Nuclear  Waste 
Fund  or  other  efforts.  Of  the  total  3,180 
FTEs,  1,577  FTEs  will  be  considered 
overhead  (supervisoiy  and  support]  or 
exempted  (due  to  their  program 
function).  Of  the  3,180  FTEs,  a  total  of 
291  FTEs  and  the  resulting  $23.9  million 
in  support  are  exempted  from  the  fee 
base  due  to  the  nature  of  their  functions 
(i.e.,  enforcement  activities  and  other 
NRC  functions  cuirently  exempted  by 
Commission  policy). 

Tabi^  I.— AujOCation  of  Direct  FTEs 
BY  Office 


Office 

^klmt>erof 
direct 
FTEs' 

NRR/SP ,,. 

968.0 

Research 

NMSS.... 

AEOO 

ASIAP 

AStBP 

oGc .  .!""!ZZ""ZZ!"ZIIZZ~I 

156.0 
307.2 
93.0 
5.2 
17.0 
2SJ> 
33.0 

'Regtonal  emptoyees  are  counted  ht  ttw  oMoe  of 

the  program  each  supports. 

In  determining  the  cost  for  each  direct 
labor  FTE  (an  FTE  whose  position/ 
function  is  such  that  it  can  be  identified 
to  a  specific  licensee  or  class  of 
licensees)  whose  function,  in  the  NRCs 
judgment  is  necessary  to  the  regulatory 
process,  the  following  rationale  is  used: 

1.  An  such  direct  FTEs  are  identified 
by  office. 

2.  NRC  plans,  budgets,  and  controls 
on  the  following  four  major  categories 
(see  Table  11): 

a.  Salaries  and  Benefits. 

b.  Administrative  Support 
c  Travel, 
d.  Program  Support. 

3.  Program  Support  the  use  of 
contract  or  other  services  for  which  the 
NRC  pays  for  support  from  outside  the 
Commission,  is  charged  to  various 
categories  as  used. 

4.  All  other  costs  (i.e..  Salaries  and 
Benefits,  Travel,  and  Administrative 
Support)  represent  "in-house"  costs  and 
are  to  be  collected  by  allocating  them 
imiformly  over  the  total  nimiber  of  direct 
FTEs. 

Although  this  method  differs  fix>m 
previous  methods  for  recovery  of  costs, 
it  is  equally  as  accurate  because  it 
allocates  all  "in-house"  resource 
requirements  over  the  universe  of  direct 
FTEs  (those  staff  members  who  would 
be  billed  to  licensees  based  upon  work 
perfonned  either  directly  for  a  specific 
licensee  or  a  specific  group  of  Ucensees). 

Using  this  method  which  was 
described  in  the  proposed  rule  and  the 
FY  1989  budget  and  excluding  budgeted 
Program  Support  obligations,  die 
remaining  $242  million  allocated 
uniformly  to  the  direct  FTEs  (1603.4) 
results  in  a  calculation  of  $150.9 
thousand  per  FTE  for  FY  1989  (an  hourly 
rate  of  $86). 


Table  H. 


1989  Budget  By  Major 
Category 


[SlnMiNnns] 


1603.4       Salaries  and  benefits— 
Administrative  support. 


Table  It— FY  1969  Budget  By  Major 
Category— Continued 

IS  k)  kMtona} 


Travel. 


12 


Total  nonprogram  aupport  obkgatkxia 26S 

Program  support ! 154 


Total  budget 43) 

The  Direct  FTE  Preducthw  Hourty  Rate  (Sab/hour 
rounded  down)  is  cateulatad  by  dividing  the  amutt 
nonprogram  support  costs  ($266  miMon)  less  the 
amount  appkcable  to  enempted  «i*«tions  (S23.S  rni- 
korrt  by  the  product  of  the  dkect  FTE  (1.603.4  FTE) 
and  tt>e  numi>er  of  productive  hours  in  one  year 
(1,744  hours)  as  indicated  ki  OBM  Circuit  A-76, 
"Performance  of  Commercial  Activrties." 

Because  Part  171  is  designed  to  collect 
fees  for  NRC  efforts  of  a  generic  or 
multi-license  nature  concerning 
Ucensees  with  power  reactor  operating 
Ucenses,  the  most  feasible  method  to 
accompUsh  this  is  to  develop  fees  based 
on  NRC  budgeted  obligations  for  each 
NRC  generic  or  multi-Ucensee  program 
concerning  plants  with  operating 
Ucenses.  AdditionaUy,  because  many  of 
the  research  programs  expend  effort  for 
specific  types  of  reactors  (i.e., 
Westinghouse,  CE.  B&W,  and  GE). 
containment  types  (i.e..  Mark  I.  II.  ID, 
etc.),  or  plants  in  a  specific  geographic 
location  (e.g..  reactors  east  of  the 
Rockies),  these  parameters  were  also 
used  in  refining  NRC  cost  by  reactor/ 
operating  Ucense.  Table  ID  presents  a 
summary  of  Part  171  fees,  by  reactor 
category,  using  the  FY  1989  budget  for 
Program  Support  costs  and  FTEs. 
As  can  be  seen  fi^m  Table  m.  a 
reactor  which  is  a  B4W  reactor,  east  of 
the  Rockies  would  have  a  fee  ($1,592) 
imposed  which  is  higher  than  the  fee 
($1,121)  imposed  on  a  GE  Marie  I  reactor 
west  of  the  Rockies.  This  example  also 
represents  the  normal  range  of  fees  to  be 
charged  tmder  Part  171  of  $1,121 
diousand  to  $1,592  thousand.  Table  IV 
provides  a  detailed  presentation  of  ihe 
budgeted  obligations  by  budget  pro-am 
element  and  activity  and  shows  how  the 
annual  fees  were  detennined  for  the 
various  types  of  reactors.  Table  V  is  a 
$ia4     specific  listing  of  the  annual  fee  to  be 
70     assessed  for  each  reactor  in  FY  198a 


Table  III.— Witti  Minor  Adjustments  for  Plants  West  of  Rockies  or  Westinghouse  Plants  With  Ice  Condensers  the 

Following  Apply  to  Plant/Containment 


[Fees  in  millions] 


Type 

140. 

Budget 
baaeX84 

Fee 

Tom 

colection 

Part  171  Faaa  By  Reactor  Category    Sumntary 

RPUarki          

(24) 
(7) 

SI  .349 
1.443 

$1,133 
1.212 

S27.19 
8.48 

GE  M«k  H 

.1^2640     Federal  Register  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Rules  and  Regulations 


Table  HI.— With  Minor  Adjustments  For  Plants  West  of  Rockies  or  Westinohouse  Plants  with  Ice  Condensers  the 

Following  Apply  to  Plant/Containment— Continued 


[Fees  in  miOionsl 


Type 


GE  Mark  III. 

B&W 

CE 


Westlnghouse„ 


A«  GE  Mwk  I's.. 


AN  GE  Mwfc  H's~ 


All  Mwk  Ill's. 


ANBftWs.. 


AlCE-s. 


AH  Westinghouse.. 


Na 


(4) 

(8) 

(15) 

(48) 


106 


Budget 
•8eX.84 


1.373 
1.696 
1.391 
1.352 


Fee 


1.153 
1.592 
1.168 
1.135 


Total 
collection 


4.61 
12.74 
17.52 
54.48 


125.0 


Fee  Basis  by  Vendor/Containment  Type-Sumniary  (tOOO) 


(24) 


'(7) 


(4) 


'(8) 


(15) 


$1,219 
98 
18 
14 


1.349 
1,219 
98 
70 
42 
14 


1,443 

1,219 

96 

42 

14 


1,373 

1,219 

112 

7 

544 

14 


'(48) 


1,896 

1,219 

112 

7 
39 
14 


1.391 

1,219 

112 

»7 

14 


1,352 


(AR). 

(AH  BWR). 

(Mark  I). 

(East  of  Rockies). 


(AH). 

(AH  BWRs). 
(Mark  It). 
(Mari(  ll/MI). 
(East  of  Rockies). 


(AM). 

(AH  BWR). 
(Mark  ll/lll). 
(East  of  Rockies). 


(AH). 

(AMPWR). 
(AH  PWR-LOC). 
(AHB&W). 
(East  of  Rockies). 


(AH). 

(AH  PWR). 

(AN  PWR-LDC). 

(AHCE). 

(East  of  Rockies). 


(AlO. 

(AH  PWR). 
(All  PWR-LDC). 
(East  of  Rockies). 


>  by  Category— Summary  ($000) 

AH  Plants 

AHPWRs 

Pkjs  PWRs  witft  LDC 

PHas  AH  B&Ws  or 

AHCEs 

AH  BWRs.- 

PhiS  AH  Mark  I'S 

PkJS  AH  Mark  ll's 

PhJS  AH  Mwk  H'S  S  Ill's™ 

AN  Plants  East  of  Rockies  (SEISMIC) — 

"AH  except  plants  west  of  Rockies  which  pay  $14,000  less.  

•  8  Westinghouse  plants  with  ice  condonsof  are  not  charged  this  $7,000  fee. 


(106) 


$1,219 

112 

7 

544 

39 

96 

18 

70 

42 

14 


Mlfc#» 
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Table  IV.— Fee  Basis  for  All  Reactors— Detail  ($000) 


PTS$ 

FTE$ 

(Senenc  (AH  Reactors)  (106): 

NRP/SP 

. 

,...,^ 

$4,092 
9.255 

29,251 

36.212 
2,603 

81.413 

AEOD 

$19,949 

13.355 

8.149 

5,915 

RES  (AH) _ „ 

RES  (PWRs  4  BWRs) 

RES  SEISMIC  (All) 

^  . 

438 
47.806 

Total _ „ „    . 

$129,219 
1,219 

Total _ 

$129^19 

Per  Reactor 

Number  Reactors- .    

106 
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FEE  BASIS  FOR  ADDITIONAL 

CHARGES  BY  NUCLEAR  $TEAM  SUmiY  SYSTEM 

VENOOft  AND  CONTAINMENT  TYPE  -  DETAIL 


PRESSURIZED  WATER  REACTORS 

NSSS.  ALL  PWRs  (71) 

TOTAL  -  PWRs      = 
TOTAL  = 

NSSS  (ALL  LARGE  DRY  CONTAINMENT 
[LDC]  PWRs)  (63) 

TOTAL  PWR  LDCs  = 

TOTAL  PWR  LDCs  * 

NUMBER  OF  REACTORS         = 

NSSS  LDC  B&W  ONLY  (8) 

TOTAL  LDC  -  B&Ws 

TOTAL  LDC  -  B&Ws  = 

NUMBER  OF  REACTORS         - 

NSSS,  LDC  -  CE  ONLY  (15) 

TOTAL  LDC  -  CEs 

TOTAL  LDC  -  CEs 


BOILING  WATER  REACTORS 

NSSS.  ALL  BWRs  (35) 

TOTAL  -  BWRs 

TOTAL  BWRs 
NUMBER  OF  REACTORS 


PTS$ 
ITOO) 


FTE$ 
rfGUO) 


$6,200  $1,720 

$7.920 


$7.920 


$111.55 


$335 


Per 
Reactor 

$105 


$  440 


$  440 

63 

=  $6.98 

Per 
Reactor 

$3,975 

$  377 

$4,352 

$4,352  = 
8 

$544.00 

Per 
Reactor 

$475 

$105 

- 

$  580 

$  580 

15 

=   $   38.67 

Per 
Reactor 

3.425 


$3,048 


$97.86 


$3.425 


$377 


Per 
Reactor 


NSSS,  BWRs  (Mark  I)  (24) 

TOTAL  MARK  I 

TOTAL  MARK  Is   = 
NUMBER  OF  REACTORS  = 

NSSS,  BWRs  (MARK  II)  (7) 

TOTAL  MARK  II 

TOTAL  MARK  lis  =   =  $  490 
NUMBER  OF  REACTORS  =  ' 


$430 
2T" 


PTS$ 
TfOOO) 

$  400 


$17.92 


$400 


=   $70.00 


NSSS,  BWRs  (TOTAL  MARK  I I/MARK  III) 

(7/4) 
TOTAL  MARK  I I/MARK  III  S 


$325 


TOTAL  MARK  II/MARK  Ills  = 
NUMBER  OF  REACTORS 


$460  =  $41.82 


SEISMIC  WORK  -  ALL  PLANTS 

TOTAL  SEISMIC  -  ALL  PLANTS 

TOTAL  SEISMIC  ALL  PLANTS 
NUMBER  OF  REACTORS 


$2,603 


$  430 


$490 


$3.041 


SEISMIC  WORK 


(APPLICABLE  PUNTS 
EAST  OF  ROCKIES) 

TOTAL  EAST  OF  ROCKIES 


TOTAL  EAST  OF  ROCKIES 
NUMBER  OF  PLANTS 

WUJNQ  CODC  7S90-01-C 


$1.371 


$460 


$3.041 


$28.69 


$1,220 


$1.371 


FTE$ 
TIOUO) 

$30 


Per 
Reactor 


$  90 


Per 
Reactor 


$135 


Per 
Reactor 

$438 


Per 
Reactor 


$151 


$14.43   Per 

Reactor 


.«♦■■■ 
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1.  noactor  Pwfcirmaiic*  ButtutXait 
a.  Generic  Oororaunicalionft 


Total  Part  171., 


b.  Engineerins/Saiaty  AiaoB»menta  — 
^  Reactor  Maintenance  and  Swveillance 

3.  Uoenaee  Pertannwwe  Evahialion  Quatty  Aswrence  Program 

4.  Licenaa  and  Examina  ftoactor  Operators: 


a.  Program  Development  and  Aaaesament/Regional  OvaraigM 

5.  Region-Based  Inspections: 

a.  Lab  and  Technicai  Support 

b.  Regional  Asaeesment 

6.  SpecMized  Inspections,  Vendor  Inspectiona 

7.  Section  Supervision 

8.  Regulatory  Improvemems: 
a.  Technical  Spedllcatlons 


b.  Safely  Goei  Implementation 
c  Generic  tosues/Ruies/Reg.  Guides/Policy 
I.  Uoenaee  Reactor  Accideni  Management  Evaluation: 
a.  Emergency  Prooeduras 


b.  Regional  Assistance  Committees 

10.  Safeguards  Ucensing  and  Inspection  Regulatory  Effectiveness  Reviews 


FTE<-132.2X$150.9 
PTS 

Tota^-NRR— <A«  Plants)^ 


$19,948 
4.092 

$24,041 


Pwt  171  Work  by  AEOO 
Generic  Effort—AH  Plants 


1.  Diagnostic  Evaluationa. — 

2.  Inddanl  Investigation 

3.  NRC  Incident  Response-. 

4.  Tectmical  Training  Cenlsr 

5.  Operational  Data  Anatysia 

6.  Perlonnance  Indicators 


7.  Operation^  Data  Collection  and  Dissemination.. 
Total  Pwt  171  Wortt  by  AEOO 


FTE>88.SX$tS0.9.  $13,355 

PTS  9,256 

Total-AEOO>(AI  Plants)«  $2Z610 


Part  171  Work  by  Reseerch 
A.  Generic  Efforts-Ail  Plants 


Agino  of  Reactor  Component  Aging  Research 

Reactor  Equipment  QualWcalions—EquipmertQualWcstton  Methods. 

Component  nesponsa  to  Earthquakes 

VsMatton  ol  Seismic  Analysis . 


Seismic  Design  Margin  Methods 
Prevent  Reactor  Cora  Demage 


•  Other  Experimental  Programs. 

•  Modeling. 


Human  Performance— 

•  Human  Factors  Reaeerch _ 

•  Human  Error  Data  Collections  and  Analysis 
RsHsbility  of  Reactor  Systsnv-Performaace '' 

Plant  a  System  Risk  A  RaHabiWy 

Dependent  Faikjre  Analysis 


PTS  $($000) 


0,246 

400 

2.460 

1,200 

350 

200 

50 

3,020 
936 
800 

1,411 
225 


FTE 


6.7 

,3 

SJ 

tJO 

.7 

.S 


2,4 

,2 
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IndMdual  Plant  Exama ; 

Reactor  Containment  Structural  Integrity ".„.~ ~ 

Regulatory  AppKcatton  of  New  Source  Terms "~'~~''Z 

Radiatton  Protection  of  Health  Effeda-Reduoe  Uncertainty  in  Health  Risk  EstimatmZ.~Z..~! 

Health  Physics  Technotogy  Improvements 

Doee Reductkxi . _„„„ ~_  ~ 

Generic  and  Unresolved  Safety  Issues. '"'""7""""    """"""'" 

Reactor  System  Issues ., l.ll.".ZZ- 

Human  Factors  Issues ..™Z!IZ!!~_..Z™Z" 

Severe  AccMent  Issues ™.I„J!!I ™  ™ 

Management  of  Safety  Issues  Resohjtkm L™™"™™™!™.™ 

Regulatkxi  Devetopmerrt  and  Modificatkxi .„ """"""""""" 

Regulatory  Analysis  of  RegulatkMW "™""'  ,  „™T"'" 

Rule  for  license  Renewal "'~". 

Safety  Goel  hnplementatton ""...". ™!. 

Generic  Efforts— All  Reactors— Total  - 

B.  Generic  Efforts— AH  Plants  Except  HTGR 
Integrity  of  Reactor  Component— Reactor  Vessel  &  Piping  Integrity— Pressure  Vessel  Safety. 

Piping  Irrtegrlty ".....■.."..."....—».«—.«...„..„„.....„.„„..„.„...„ 

Inspection  Procedures  and  Technkfues ..«. 

Chemical  Effects ^ "'"""™ 

Aging  of  Reactor  Components— Aging  Research -  •■      ••-.- ^ 

Reactor  Equipment  OualifKatton— Standards  Devetopment 

Prevent  Reactor  Core  Damage— IModeiIng ." 

Reactor  AppBcatwns— Containment/Balanoe  of  Plant "'""" 

Techntoal  Support  Center ^' 

NPVDatitese/Simulator ,""„„' " ' , ,'"! 

AocMent  Management— Vessel  Aocktont  Management ""'",, ." 

In-Veesel  Aocktent  Management 

External  Events  Safety  IMargina . . ", ,  '      ' 

Core  Melt  Progresswn  and  H2  Generatton ~ 

Uatuni  CIrculatton  In  the  RCS ."" 

Steam  ExpkMtons 

Fisston  Product  Behavky  and  Qtmvicai  Form ~~'~ 

Reactor  Containment  Safety— Core  Concrete  Interactton 

Hydrogen  Transport  and  CombustkNi 

Integrated  Codas  and  Apptcattons .' 

Reactor  Accklent  Risk  Analysis    Assessment  of  Plant  Risks 

Risk  Model  Devetopment,  QA  and  Mrintanance 

Risk  Model  Appfcattons 

Severe  AocUenl  Po«cy  Implementatioa 

Regulatory  Applcatton  of  Mew  Source  Temi 

Generic  and  Unreeotved  Safety  Issues    Engineering  Issues 

Reactor  System  Issuea . 

Total  (PWRs  &  BWRs) 

C.  Seisfflio-AII  Plants 

Seismk:  and  Firs  Protectkin— Earth  Sciences .»„ 

Reactor  AccUenl  Risk  Analysis— Assessment  of  Plant  Risks 

Resolva  Safety  Issues  and  Devetoping  Regulations— Engineering  Issues 

Total  $3,04lk „ 

D.  Seiamio-Plants  East  of  Rockies 

Seismk:  and  Fire  Protectnn— Earth  Sciences 

E.  Seismto— Pteits  West  of  Rockies 

total -SO 

F.  Nuclear  Steam  Supply  System 

(PWRonly) 

Integrity  of  Reactor  Component 

Piping  Integrity 

Inspectkm  Procedures  and  Technkiues 

Prevent  Reactor  Core  Damage— PWR  Large  Break  LOCA  Testing 

PWR  SmM  Break  LOCA  Testing. 

Modeling.. — ..... .....«.....«...,...««.„.«,...«,«.„«,„«.,„«.,...««.... ,...,... 

Core  Melt  Progrosston  and  H2  Generation ; 

Fiaston  Product  Behavtor  and  Chemical  Form 

Direct  Containment  Heating ,,, , 

ftoeoMng  Safely  Issues  and  Oevetoping  ReguiatkMts— Engineering  Issues 

Reactor  Systsm  Issues 

Total  NSSS-PWR  Only „_ 

G.  NSSS-AH  Large  Dry  Containments— (PWRs  Only) 

Severe  Accktent  Implementation— Severe  Accident  Po«cy  Implementation 

Reeofving  Safety  Issuea  and  Oevetoping  (togulaltons— Reactor 

Systsm  Issusa 


PTS  $($000) 


1,490 

2,970 

25 

835 

415 

825 

790 

150 

1,000 

370 

300 

350 

1,044 

1,190 

200 


$29,251 

8,195 

1,385 

1,280 

^050 

950 

455 

450 

460 

1,050 

400 

1,050 

1,400 

325 

3.820 

680 

185 

990 

1.750 

650 

2,762 

300 

2.02S 

2,680 

200 

125 

75 

500 


FTE 


M 
M 

1i) 

^* 

1.5 

ax 

1,2 
1,3 
1A 
6.5 
24 

1.0 
1.0 


$36,212 

2,270 

273 

60 


2,603 
1,220 


100 
170 

1,000 
300 

1,700 
300 
300 

1,620 

.  235 
475 


54.0 


'  M 

M 

«i 

M 

A 

A 

t« 

U 

M 

UK 

t» 

A 

tM 

• 
M 

-  M. 

.Ut 

a.1 

.  jB 
SJO 
2j0 

» 
M 

M 
3.7 


14 

.S 
.6 


9M 
1.0 

t 


$6,200 

225 

110 


335 


A 

■m 

A 

■9 
•M 
M 
£4 
4.7 


11j4 
.1 


'■m    * 
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K  NSSS  PWR  LOG— <^MWtinghouM  only) 
tNSSSLOC(B&WOiity) 


PrwwotR— ctofCowDmww    P»iiHP«rtorewno»-eAWTwting. 
ReMtor  Accktont  RM  Aniym    AwewmenI  o«  Ptant  Riito 


J.  NSSS  CCE— Urge  dy  Containments 
RMCtor  Accideot  Ritk  Analysis— eseeaement  Plant  Rislts.. 


K.  NSSS— (BWR  Oniy) 


•ntegnty  o(  Reactor  Component  Piping  Megrily — 

Prevent  Reactor  Core  Demage— Modeing 

Reactor  Containment  Safety— Integrated  Codes  and  AppMcationa . 
Resolve  Safety  Issues.- - 


LGE— Marltl 

Reactor  Containment  Safety— Core/Concrete  Infractions 

M.GE-Martin 

Reactor  Accident  Risk  Analysis— Assessment  of  Plant  Risks 

N.  GE— Mwk  U  A  III 
Severe  Accident  Implementation— Severe  Accident  Policy  Implementation. 


PTS$($000) 


3.500 
475 


475 
475 


1.060 
600 

1,128 
40 


$3,048 
400 
400 
32S 


FTE 


.7 


2.5 
.7 


.7 

M 
A 


2.5 

j6 
J 


The  costs  to  NRC  for  these  programs 
should  be  paid  for  on  a  prorata  basis,  by 
all  plants  included  in  the  specified 
categories.  By  adding  the  program 
support  costs  to  the  NRC  staff  cost  for 
each  category  of  effort  and  prorating 
these  costs  over  the  population  (plants) 
of  that  category,  a  fee  is  established 
which  requires  those  licensees  who 
require  the  greatest  expenditure  of  NRC 
resources  to  pay  the  largest  annual  fee. 

Tabie  v.— Annual  Fees  For  Operating 
Power  Reactors,  FY  1989 


Westinghouse 

reactors: 
1 .  Beaver  Valley 


1. 

2.  Beaver  VaUey 
2. 

3.  Braidwood  1 ... 

4.  Braidwood  2 ... 

5.  Byron  1 

6.  Byron  2. 

7.  Callaway  1 

S.  Onblo 

Canyon  1. 

9.  OiaMo 
Canyon  2. 

10.  Fwley  1 

n.FartoyZ 

12.  Ginna - 

13.  Haddam 
Neck. 

14.  Hams  1 

15.  Indian  Point 
2. 

16.  Indian  Point 
3. 

17.  Kewaunee — 

18.  Millstone  3... 

19.  North  Anna 
1. 

20.  North  Anna 
2. 

21.  Point  Beach 
1. 


Containmant  type       Annual  tee 


PWR— Large  dry 

containment 
do 


..do.. 
„do.. 

.410.. 


..do.. 
..do.. 
..do.. 

..do.. 


„.do.. 
.-do. 
..4to.. 

-.do.. 

...do- 
..uJo.. 

-do. 

_Jo. 


..do- 
..do- 


„- do. 
..-do. 


$1,135,000 

1.135.000 

1,135.000 
1.135.000 
1.135,000 
1,135,000 
1.135.000 
1,124,000 

1.124.000 

1.135.000 
1.135,000 
1.135.000 
1,135.000 

1.135,000 
1.135,000 

1,135,000 

1.135.000 
1,135.000 
1.135.000 

1.135.000 

1,135,000 


Tabi^  v.— Annual  Fees  For  Operating 
Power  Reactors,  FY  1989— Contintied 


22.  Point  Beacti 
2. 

23.  Prairia  Island 
1. 

24.  Prairia  Island 
2. 

25.  RoMnaon  2... 

26.Saiani1 

27.  Salem  2. 

28.SwtOnoire 

1. 
29.  Sa•brook1-. 
30.  South  Texas 

1. 

31.  Summer  1  — 

32.  Suny  1 ...- 

33.  Suny  2 

34.  TrojMi 

35.  Turtwy  Point 
3. 

36.  Turkey  Point 

4. 

37.  Vogtie  1 

38.  Wolf  Creek 


39.  Zon  1 

40.  aon  2 

41.  Catawba  1 . 


42.  Catawl>a2... 

43.  Cook  1 

44.  Cook  2 .- 

45.  McGuire  1 .... 

46.  McGuire  2... 

47.  Sequoyah  1 . 

48.  Sequoyah  2. 
Combustnn 

engineering 
reactors: 
1.  Arkansas  2 


Containment  type 


2.  Calvert  Cliffs 
1. 

3.  Calvert  Cliffs 
2. 

4.  Ft  Calhoun  1. 

5.  Maine 


..do. 
..do. 


-do., 


-.do.. 
„.do- 
...do- 
-.do_ 

...do- 


-.do.. 
...do.. 
...do.. 
...do- 
...do- 

-JJO- 


do — 

do — 


Aimuallee 


..-..do 

do -. 

PWR— Ice 


..do.. 
_do- 


-.do._ 
„.do- 
...do- 
...do- 


..do- 


PWR— Large  dry 

containment 
do — 


..do- 


-do. 


1.135,000 

1.135.000 

1.135.000 

1.135,000 
1,136,000 
1,135,000 
1,124.000 

1,135.000 
1.135.000 

1,135,000 
1.135.000 
1.135,000 
1,124.000 
1.135.000 

1.135.000 

1,135.000 
1,135,000 

1.135.000 
1.135.000 
1,130,000 

1,130,000 
1,130,000 
1,130,000 
1,130,000 
1.130.000 
1,130.000 
1,130.000 


1,166,000 

1,168.000 

1,168,000 

1.166.000 
1,168,000 


Table  v.— Annual  Fees  For  Operatinq 
Power  Reactors.  FY  1969— Continued 


uofmnmefn  vypv 

Annual  fee 

6.IMMone2. — 

.-.do 

1.168.000 

7.  PaRsadea— 

A 

1.168.000 

8.  Pato  Verde  1  .- 

,  do 

1,157,000 

9.  Pak)  Verde  2 .- 

do    .  „ 

1.157,000 

10.  Pak)  Verde 

3. 
ll.SanOnofre 

2. 
12.SanOno«pe 

3. 
13.  St  Uicie  1 

-    do..- 

1.157.000 

— do 

1.157.000 

.do ......«...—— 

1.157.000 

do._ 

1.168,000 

14.StLucie2 

do 

1,168.000 

15.  WBl8rt0fd  3 ... 

do 

1,166,000 

Ba(boock& 

Wikxn 

reactors: 

1.  Afkanaas  1 

PWR— Large  dry 

conlilnfiMffit. 

1,592,000 

2.CiyMiRiv«r 
3. 

3.  Davis  Basse 
1. 

4.  Oconee  1 

--..do 

1,592.000 

— do- 

1.592,000 

do _ -.. 

1.592.000 

5.  Oconee  2 

...  do 

1,592,000 

6.  Oconee  3 

do _ 

1,592,000 

7.  RanchoSeco 
1. 

8.  Three  Mile 

.do 

1,581.000 

do 

1.592.000 

Island  1. 

General  Electric 

plants: 

1.  Browns  Ferry 
1. 

2. 

3.  Browns  Feny 
3. 

4.  Bnswwick  1 

MarkI 

1.133.000 

— do 

1.133,000 

.-.do _. 

1.133.000 

...._<Jo - 

1.133.000 

5.  Brunswick  2 

do _ 

1,133.000 

6.  Clnlor  1 

Markin 

1,153,000 

U^vlil     

1.133,000 

8.  Dreeden  2. 

do —      

1.133.000 

9.  Oasdsn  3 

do - 

1.133.000 

10  Duana 

do 

1  133.000 

AfiHjki. 

11.  Fermi  2 

do -.. 

1.133,000 

12.  RtEpctnck 

do 

1.133.000 
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Table  V.— Annual  Fees  For  Operating 
Power  Reactors,  FY  1989— Continued 


Containment  type 

Armuelfee 

13.  Grand  Gulf 
1. 

14.  Hatch  1 

Mark  III -.. 

1.153,000 

Mwfc  1 

1.133.000 

15.  Hatch  2 

do 

1,133,000 
1,133,000 

16.  Hope  Creek 
1. 

17.  LsSalle  1 

— do.—... 

Mark  II 

1,212000 

18.  LaSalle  2...... 

M«vk  II 

1,212,000 

19.  bmorick  1 

do 

1.212,000 
1.133.000 

20.  Millstone  1 .-.. 

Mark  1 

21.Monticeno 

-do...- 

1,133,000 

22.  Nine  Mile 

do 

1,133,000 

Point  1. 

23.  Nine  Mile 

Maik  II 

1.212.000 

Point  2. 

24.  Oyster 

Mark  1 .- 

1,133,000 

Creek. 

25.  Peach 

..-..do..- -..^ 

1.133,000 

Bottom  2. 

26.  Peach 

.-.-do... - -.„ 

1,133,000 

Bottoms. 

27.  Perry  1 

Mark  III 

1,153.000 
1,133.000 

28.  Pilgrim  1 

MarkI 

29.  Quad  Cities 

1. 
3a  Quad  Cities 

do _.- 

1.133.000 

-.-.do 

1,133,000 

2. 

31.  River  Bend 

1. 
32. 

Maik  HI _. 

1,153,000 

Martt  II 

1,212,000 

Suequeharma 
1. 
33. 

,do - 

1.212.000 

Susquehanrta 
2. 
34.  Vennont 

Mark  1 .. 

1,133,000 

Yankee. 

35.  Washington 

Mark  II 

1.200.000 

Nucleer2. 

Other 

Reactors:' 

1.  ThrseMile 

B«W— PWR— Ory 

1,592,000 

Island  2. 

containment 

Z  Shoreham 

GE-MarkH....- 

1,212,000 

3.  Big  Rock 

GE-Ory 

1,118,000 

Point 

contoffvnont. 

4.  Yankee  Rowe.. 

Westinghome 
PWR-Oiy 
containment 

1,135,000 

6.  FtSt  Vr*n._.. 

High  temperature 
gas  cooled. 

822,000 

'  These  Rceraed  reactors  fiave  not  lieen  irx^kxted 
in  the  lee  t>ase  since  historicaUy  they  have  been 
grarrted  either  full  or  partial  exemptx>ns  from  trie 
annual  fees.  The  fees  shown  for  these  reactors  are 
those  tees  for  ttie  particular  type  of  reactor,  no 
adiustments  have  t>een  made  based  on  size  or 
particular  circumstance  of  ttie  reactor.  Nonetheless, 
unless  full  waivers  W9  granted,  tlieee  iksensees  will 
pay  at  least  a  portion  of  the  amount  speofiad  above. 


Section  171^1    Refunds. 

This  section  is  being  eliminated. 
Under  current  legislation,  at  least  45 
percent  should  be  collected.  No  refunds 
will  be  provided,  although  the  fees  will 
be  calciilated  in  such  a  manner  as  to  not 
greatly  exceed  the  45  percent  floor 
imposed  by  the  legislation. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
Hnal  rule  is  the  type  of  action  described 


in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessement  has  been 
prepared  for  this  final  rule. 

VI.  Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
v. S.C  3501  etseq.). 

VU.  Regulatory  Analysis 

Section  7601  of  COBRA  required  the 
NRC  by  rule,  to  establish  an  annual 
charge  for  regulatory  services  provided 
to  its  applicants  and  licensees,  that 
when  added  to  other  amounts  collected, 
equaled  up  to  33  percent  of  Commission 
costs  in  providing  those  services. 
Section  5601  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  requires  that 
the  NRC,  for  the  fiscal  years  1988  and 
1989,  increase  the  moneys  collected 
pursuant  to  section  7601  and  other 
authority  to  at  least  45  percent  of  the 
Commission's  costs.  For  FY  1988,  the 
NRC  issued  an  interim  rule  which  raised 
the  collection  of  annual  fees  to  be  at 
least  45  percent  of  its  budget  and 
accordingly  raised  the  annual  fee  for 
operating  power  reactors.  For  FY  1989 
the  NRC  is  revising  its  fee  schedules  in 
10  CFR  Part  170  to  remove  the  fee 
ceilings  on  certain  categories,  to  revise 
its  professional  hourly  rate  to  reflect 
inflationary  and  other  increases  since 
FY  1981,  to  revise  the  ceiling  of  33 
percent  contained  in  10  CFR  Part  171  to 
a  target  which  approximates  but  will  be 
at  least  45  percent,  and  to  include  the 
collection  of  moneys  from  the  High 
Level  Waste  Fund  administered  by  the 
Department  of  Energy. 

This  final  rule  will  not  have 
significant  impacts  on  state  and  local 
governments  and  geographical  regions; 
on  health,  safety,  and  the  environment; 
or,  create  substantial  costs  to  licensees, 
the  NRC,  or  other  Federal  agencies.  The 
foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  final  rule. 

VIII.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  805(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  the  notice  of  proposed 
rulemaking  published  on  June  27, 1988 
(53  FR  24085),  the  NRC  invited  any 
licensee  who  considered  itself  to  be  a 
small  entity  subject  to  this  regulation 
who  determines  that,  because  of  its  size, 
it  is  likely  to  bear  a  disproportionate 


adverse  economic  impact  to  notify  the 
Commission  by  providing  responses  to 
four  general  questions.  The  proposed 
rule  was  mailed  to  approximately  10,000 
licensees  under  10  CFR  Parts  30  through 
35,  39,  4a  SO,  aa  61  and  70  through  73. 
About  9,000  of  the  licensees  could  be 
considered  small  entities,  particularly  in 
the  area  of  materials  hcensing  under  10 
CFR  Parts  30  through  35  and  39.  Of  the 
32  letters  of  comments  received,  only 
twelve  were  from  hcensees  in  the 
materials  category  and  interest  area.  Of 
the  twelve,  only  one  licensee  addressed 
the  four  questions  on  the  impact  as  a 
small  entity.  This  commenter  was 
concerned  that  the  removal  of  ceilings 
for  topical  reports,  dry  storage  systems, 
and  transport  packages  would  have  a 
much  greater  impact  on  that  company 
than  it  would  on  a  larger  company  and 
place  an  unfair  competitive  burden  on 
small  entities.  It  is  readily  recognized 
that  this  final  rule  will  cause  some 
licensees  to  pay  more  fees  for  topical 
report  reviews  and  other  services. 
However,  the  financial  impact  is  related 
to  the  services  provided  by  the  NRC 
The  size  of  the  licensee  is  not  a  factor  in 
the  costs  imposed.  Based  upon  the 
number  of  comments  received  on  the 
proposed  rule  and  on  analysis  of  these 
comments,  the  NRC  believes  that  this 
rule  will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
it  because  the  final  rule  does  not  impose 
any  new,  more  stringent  safety 
requirements  on  Part  50  licensees. 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Source  material. 
Special  nuclear  material. 

10  CFR  Part  171 

Annual  chaiges.  Nuclear  power  plants 
and  reactors.  Penalty. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act -of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  170  and 
171. 
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PAFTT  ITO-FEES  FOR  FAaUTIES 
AND  MATERIALS  LICENSES  AND 
OTHER  REGHJLATORY  SERVICES 
UNDER  THE  ATOMIC  ENERGY  ACT  OF 
1954,  AS  AMENDED 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C  9701. 96  Stat  lOSl;  sec. 
301,  Pub.  L  92-314,  86  SUt  222  (42  U.S.C. 
2201  w);  sec.  201, 88  SUt  1242,  as  amended 
(42  U.S.C  5841). 

2.  In  5  17ai2,  paragraphs  (b)  through 
(g)  are  revised  to  read  as  follows: 

(170.12    PaymwitoftaM. 
•        •        •        *        * 

(b)  Licensees.  Fees  for  applications 
for  permits  and  licenses  that  are  subject 
to  fees  based  on  the  full  cost  of  the 
reviews  are  payable  upon  notification 
by  the  Commission.  Each  applicant  will 
be  billed  at  six-month  intervals  for  all 
accumulated  costs  for  each  application 
the  applicant  has  on  file  for  review  by 
the  Commission  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  costs  related  to  each. 
Fees  for  applications  for  materials 
licenses  not  subject  to  full  cost  recovery 
must  accompany  the  application  when  it 
is  filed. 

(c)  Amendment  fees  and  other 
required  approvals.  Fees  for 
applications  for  license  amendments, 
other  required  approvals  and  requests 
for  dismantling,  decommissioning  and 
termination  of  licensed  activities  that 
are  subject  to  full  cost  recovery  are 
payable  upon  notification  by  the 
Conunission.  Each  applicant  will  be 
billed  at  six-month  intervals  for  all 
accumulated  costs  for  each  application 
the  applicant  has  on  file  for  review  by 
the  Commission,  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  costs  related  to  each. 
Amendment  fees  for  materials  licenses 
and  approvals  not  subject  to  full  cost 
reviews  must  accompany  the 
application  when  it  is  filed. 

(d)  Renewal  fees.  Fees  for 
applications  for  renewals  that  are 
subject  to  full  cost  of  the  review  are 
payable  upon  notification  by  the 
Commission.  Each  applicant  will  be 
billed  at  six-month  intervals  for  all 
accimiulated  costs  on  each  application 
that  the  applicant  has  on  file  for  review 
by  the  Commission  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each.  Renewal  fees  for  materials 
licenses  and  approvals  not  subject  to 
full  cost  reviews  must  accompany  the 
application  when  it  is  filed. 

(e)  Approval  fees.  (1)  Applications  for 
transportation  casks,  packages,  and 
shipping  container  approvals,  spent  fuel 


storage  facility  design  approvals,  and 
construction  approvals  for  plutonium 
fuel  processing  and  fabrication  plants 
must  be  accompanied  by  an  application 
fee  of  $150. 

(2)  There  is  no  application  fee  for 
standardized  design  approvals.  The 
review  fees  for  facility  reference 
standardized  design  approvals  and 
certifications  will  be  paid  by  the  holder 
of  the  design  approval  or  certification  in 
five  (5)  installments  based  on  payment 
of  20  percent  of  the  application  and 
approval/certification  fee  (see  footnote 
4  to  S  170.21]  as  each  of  the  first  five 
units  of  the  approved/certified  design  is 
referenced  in  an  application(s)  filed  by  a 
utility  or  utilities.  Lf  the  design(s)  is  not 
referenced  or  if  all  costs  are  not 
recovered  within  5  years  after  the 
preliminary  design  approval  (PDA)  or 
the  final  design  approval  (FDA),  the 
vendor  applicant  will  pay  the  costs,  or 
remainder  of  those  costs,  at  that  time.  If 
the  design  is  certified,  the  five-year 
deferral  period  is  extended  to  ten  years 
from  the  certification  with  the  same 
proviso  that  20  percent  of  the  costs  will 
be  payable  each  time  the  design  is 
referenced. 

(3)  Fees  for  other  applications  that  are 
subject  to  full  cost  reviews  are  payable 
upon  notification  by  the  Commission. 
Each  applicant  will  be  billed  at  six- 
month  intervals  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each.  Fees  for  applications  for  materials 
approvals  that  are  not  subject  to  full 
cost  recovery  must  accompany  the 
application  when  it  is  filed. 

(f)  Special  project  fees.  Fees  for 
applications  for  special  projects  such  as 
topical  reports,  are  based  on  full  cost  of 
the  reviews  and  are  payable  upon 
notification  by  the  Commission.  Each 
applicant  will  be  billed  at  six-month 
intervals  until  the  review  is  completed. 
Each  bill  will  identify  the  applications 
and  the  costs  related  to  each.  All 
applications  filed  pursuant  to  S  170.31 
must  be  accompanied  by  the  $150 
application  fee. 

(g)  Inspection  fees.  Fees  for  all  routine 
and  non-routine  inspections  will  be 
assessed  on  a  per  inspection  basis,  and 
will  be  billed  quarterly  if  they  are  based 
on  full  cost  recovery.  Inspection  fees  for 
small  materials  programs  are  billed 
upon  completion  of  the  inspection. 
Inspection  fees  are  payable  upon 
notification  by  the  Commission. 
Inspection  costs  include  preparation 
time,  time  on  site  and  documentation 
time  and  any  associated  contractual 
service  costs  but  exclude  the  time 


involved  in  the  processing  and  issuance 
of  a  notice  of  violation  or  dvil  penalty. 

*        *        *        *        • 

3.  Section  170.20  is  revised  to  road  as 
follows: 

1 170.20  Avaraga  coat  par  prof— lonal 
alaff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects. 
Part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
approvals  tmd  inspections  under 
S8 170.21, 170.31  and  170.32  will  be 
calculated  based  upon  the  full  costs  for 
the  review  using  a  professional  staff  rate 
per  hour  equivalent  to  the  sum  of  the 
average  cost  to  the  agency  for  a 
professional  stafi  member,  including 
salary  and  benefits,  administrative 
support  and  travel.  The  professional 
staff  rate  will  be  revised  on  a  fiscal  year 
basis  using  the  most  current  fiscal  data 
available  and  the  revised  hourly  rate 
will  be  published  in  the  Federal  Register 
for  each  fiscal  year  if  the  rate  increases 
or  decreases,  llie  professional  staff  rate 
for  the  NRC  for  FY  89  is  $86  per  hour. 

4.  Section  170.21  is  revised  to  read  as 
follows: 

9170.21  SctMdule  Of  !•••  for  production 
and  utilization  facHitiaa,  ravtow  of  etandard 
rafaranca  daaign  approvala.  apacial 
pio|acts.  and  In  spec  Worn. 

Applicants  for  construction  permits, 
manuifacturing  licenses,  operating 
licenses,  approvals  of  facility  standard 
reference  designs,  requalification  and 
replacement  examinations  for  reactor 
operators,  and  special  projects  and 
holders  of  construction  permits,  licenses, 
and  other  approvals  shall  pay  fees  for 
the  following  categories  of  services. 

Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  tat>te] 


Facility  categohes  and  type  of  fees 


A.  f^uciear  Power  Reactors 

Application  for  Construction  Permit 

Construction  Permit  Operating  Li- 
cense. 

AmerxJment  Renewal,  OismantlinQ- 
Decommissioning  ani  Termination, 
Other  Approvals. 

Inspections  • „ 


B.  Standard  Reference  Design 
Review* 

Preliminary  Design  Approvals,  Final 
Design  Approvals,  Certification. 

AmefKlment,  Renewal.  Ott>er  Ap- 
provals. 

C.  Test  Facility/Researcfi  Reactor/ 
Critical  Facility 

Application  for  Construction  Permit 

Construction   Permit    Operating    Li- 


Fees  >.* 


$125,000. 
Fuflcost 

Full  cost 
Fun  cost 

FuNcost. 
FuMcost 


$5,000. 
Full  cost 


«a  fifttfff 


Federal  Ragiatat  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Rules  and  Regulations      52849 


Schedule  of  FAatiTY  Fees— Continued 

[See  footnotes  at  end  of  table] 


Facility  categories  and  type  of  fees  Fees  ',* 


Amendment  Renewal,  Dismantling- 
Decommissioning  and  Termination, 
Ott>er  Approvals. 

Iifspections  ' _.. 

D.  Manufacturing  Ucenaa 

Application „ 

Preiiminary  Design  Approval,  Final 
Design  Approval. 

Amendment  Rer)ewal,  Ottier  Ap- 
provals. 

Inspections  • __ _ 

E.  Uranium  Enricliment  Plant 

Application  for  Construction  Permit 

Construction    Permit,    Operating    Li- 


Amendment    Rer>ewal,    Oltier    Ap- 
provals, 
kispections  • ™ 

F.  Advanced  Reactors 

Appilcstion  for  Construction  Permit 

Construction  Permit  Operating  Li- 
cense. 

Amendment,  Reneviral.  Oltiar  Ap- 
provals. 

Inspections  • _ 

G.  Other  Production  artd  Ulilzatior> 
FaciMy 

AppKcalion  for  Construction  l>ermft 

Construction  Permit,  Operating  Li- 
cense. 

Amendment,  Renewal,  Ottier  Ap- 
provals. 

Inspections  • 

H.  Production  or  Utaization  Facflity 
Permanently  Closed  Down 

Inspectlorts  • „„ „ 

I.  Part  55  Reviews 

Requalification  and  Replacement  Ex- 
aminations for  Reactor  Operatorr 


J.  Special  Projects 


Approvals.. 


l 


Full  coat 
Fun  cost 
$125,000. 

Fun  cost. 

FuH  cost 
Fun  cost 

$125,000. 
Fuflcost 

Fuflcost 

Fuflcost 

$125,000. 
FuH  cost 

FuH  cost 

Fuflcost 

$125,000. 
Fufl  cost. 

Fuflcost. 

Fufl  cost 

Ftacost 
Full  cost. 

FuNcost 


■  Fees  will  not  be  cfwrged  for  orders  issued  by 
tfte  Commission  pursuant  to  (  2.204  of  this  cTMpter 
nor  for  amendments  resulting  specifically  from  such 
Commisaion  orders.  Fees  wiH  be  ctiarged  tor  approv- 
als issued  pursuant  to  a  specific  exemption  provision 
of  the  Commission's  regulations  under  Title  10  of 
the  Code  of  Federal  Regulations  (e.g.,  SS  50.12, 
73.5),  arxl  any  other  sections  now  or  hereafter  In 
effect  regardless  of  whether  the  approval  is  in  the 
form  of  a  license  amendment  letter  of  approval, 
safety  evaluation  report  or  ott>er  torm.  Fees  for 
licenses  in  this  sctwdule  that  are  initially  issued  for 
less  than  fufl  power  are  based  on  review  through  tfw 
issuance  of  a  full  power  license  (generally  full  power 
is  considered  100%  of  ttie  facility's  fufl  rated  power). 
Thus,  if  a  Kcenaee  received  a  low  power  license  or  a 
temporary  license  for  lets  than  fufl  power  and  sub- 
sequently receives  fufl  power  authority  (by  way  of 
license  amendment  or  otherwise),  ttie  total  costs  for 
the  license  wW  be  determined  tfvough  that  period 
when  autfiority  is  granted  for  fufl  power  operation.  If 
a  situation  arises  in  wtiicfi  the  Commission  deter- 
mines tfwt  full  operating  power  tor  a  parbcutar  facili- 
ty should  be  lass  than  100%  of  fufl  rated  power,  the 
total  costs  for  the  license  wifl  be  at  that  decided 
lower  operating  power  level  ar>d  not  at  the  100% 
capacity. 

*  All  cfiarges  will  t>e  t>ased  on  expenditures  for 
professional  staff  bme  and  appropriate  contractual 
support  services.  However,  in  no  event  will  the 
charges  Im  less  ttian  ttie  application  fee  or,  ¥yt>ere 
no  application  fee  is  specified,  iwill  cfiarges  be  less 
tfian  $150.  For  ttiose  applications  currently  m  file, 
the  professional  staff  hours  expended  for  the  review 
of  tfie  application  up  to  tt>e  effective  date  of  this  rule 
wW  be  determined  at  the  professional  rates  estab- 


hshed  lor  the  June  20,  1984  njie.  For  those  applica- 
tions currently  on  tile  for  which  review  costs  have 
reached  an  applicable  fee  ceiling  established  by  the 
June  20,  1984  ojle,  but  are  still  pending  completion 
of  the  review,  the  costs  incurred  after  the  ceilmg 
was  reached  up  to  the  effective  date  of  thw  rule  wil 
not  be  billed  to  the  appbcant  Any  proleasiof^  horn 
expended  on  or  after  the  effective  data  of  this  rule 
will  be  assessed  at  the  rate  eettfilished  by  1 1 70.20. 
This  rate  will  be  reviewed  and  adjusted  annually  as 
necessary  to  take  into  considamon  Increased  or 
decreaaed  costs  to  the  Comnwaion.  If  such  rata 
Increases  or  decreases  in  a  given  fiscal  year,  ttie 
new  rate  win  be  published  in  tne  Federal  Ragiister. 
In  the  event  a  review  covers  a  combination  of 
licensing  actions  in  a  one-step  licensing  process 
such  as  a  combined  cortstruction  permit  and  operat- 
ing license  review  (intenm.  temporary,  or  other),  the 
fees  charged  wiN  be  the  total  of  the  costs  for  the 
bcenstng  action. 

'Inspections  covered  by  this  schedule  are  both 
routine  arxl  rKMvroutine  safety  and  safeguards  irt- 
spections  performed  by  NRC  for  the  purpose  of 
review  or  followup  of  a  licensed  program.  Inspec- 
tions are  performed  throughout  the  fui  term  of  the 
license  to  ensure  that  the  auttwrized  activities  are 
being  conducted  In  accordance  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  other  legisiation. 
Commission  regulationa  or  orders,  and  ttie  terms 
and  conditions  of  the  license,  ttorwoutine  Inspec- 
tions that  result  from  ttwd-party  attegations  wiM  not 
be  subiect  to  fees. 

■•  Collection  of  the  review  costs  for  a  preliminary 
design  approval  (PDA)  and  final  design  approval 
(FDA)  are  deferred,  respectively,  for  a  fwiod  of  five 
years  from  the  approval:  except  that  if  the  design  is 
referenced  Airing  that  period,  20  percent  of  the  total 
costs  wiH  be  payable  by  the  holder  of  the  design 
approval  or  certificate  as  each  reference  is  made 
unH  the  full  costs  are  paid.  H  the  dcwign  is  certified, 
the  five  year  defenal  period  is  extended  to  10  years 
from  the  certification,  with  tfie  same  proviso  ttiat  20 
percent  of  the  costs  wifl  be  payable  each  time  the 
design  is  referenced.  In  the  event  the  lufl  costs  are 
not  recovered  by  the  end  of  the  applicabte  deferral 
period,  the  holder  of  the  design  approval  or  certifi- 
cate must  pay  ttte  remainder  of  any  costs  not 
previously  recovered  by  ttie  NRC.  Appiicalions  for 
amendments  to  PDAs,  PDAs  and  certifications  are 
subject  to  full  costs  and  wM  be  Ufled  upon  comple- 
lion  of  ttie  review. 

5.  Section  170.31  is  revised  to  read  as 
follows: 

S  170.31    Sdtaduiaoffaaaformatariala 
Wcanaaa  and  othar  regulatory  aarvlcaa. 
Including  Inapactiona. 

Applicants  for  materials  licenses  and 
other  regulatory  services  and  holders  of 
materials  licenses  shall  pay  fees  for  the 
following  categories  of  services.  This 
schedule  includes  fees  for  health  and 
safety,  and  safeguards  inspections, 
where  applicable. 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and 
type  of  fees ' 


1 .  Special  nuclear  matenal: 

A.  Licenses  for  possession  unA 
use  of  200  grams  or  more  of 
Plutonium  in  unsealed  form  or 
350  grams  or  more  of  con- 
tained U-235  in  unsoaled  form 
or  200  grams  or  more  of  U- 
233  in  unsealed  form.  This  in- 
cludes applications  to  termi- 
nate  licenses  and  to  auttiorize 
decommissioning,  decontami- 
nation, reclamation,  or  site 
restoration  activities  as  well  as 
licenses  authorizing  posses- 
sion only: 


Fee* 


Schedule  of  Materials  Fees— 
Continued 

[See  footnotes  at  end  of  tat>le] 


Category  of  materials  licenses  and 
type  of  fees  ■ 


AmerKl- 


Application 

Licenee,  Renewal, 

merit 
Inspections: 

Routine 

Nonroutine 

B.  Licenses  for  receipt  and  stor- 
age of  spent  fuel  at  an  inde- 
pendent spent  fuel  storage  n- 
staHation  (ISFSI): 

Application 

Licenee,  Renewal,  Amend- 
ment 
li 


Fee* 


Routine.. 


Nonroutine 

C.  Licenses  for  possession  and 
use  of  special  nuclear  material 
in  sealed  sources  contained  in 
devices  used  In  industrial 
measuring  systemr '* 
Application— New  license..... 

Renewal 

Amendment ,,    ... 

Inspections: 

Routine 


$150. 
Fufl  cost 


Fuflcost 
FuO  cost 


$150. 
Fufl  coat 


Fufl  cost 
Fuflcost 


$230. 
S120. 
«60. 

S2ia 
$640. 


Nonroutine 

D.  Afl  ottier  special  nudev  ma- 
terial licenses,  except  licenses 
authorizing  special  nuclear 
material  in  unsealed  form  In 
combination  ttiat  would  consti- 
tute a  critical  quantity,  as  de- 
fined In  {  150.11  of  this  ch^v 
tar,  for  iwhich  the  licensee 
shafl  pay  the  same  fees  as 
those  for  Category  lA:  « 

Application— I4ew  kcanse I  t3SQ. 

Renewal $350. 

AmerxJment $120. 

Inspections: 

Routine I  $320. 

Nonroutine $370. 

2.  Source  material: 

A.  Licenses  for  possssion  and 
uas  of  source  material  in  re- 
covery operations  such  as 
miling.  in-situ  leaching,  heap- 
leaching,  refining  uranium  mifl 
concentrates  to  uranium  hexa- 
fKionde.  ore  buying  stations. 
ion  exctiange  facilities  and  In 
processing  of  ores  containing 
source  material  for  extraction 
of  metats  ottier  ttian  uranium 
or  ttxxHim,  including  kcensea 
auttwrizmg  ttie  possession  of 
byproduct  waste  -material  (tafl- 
ings)  from  source  material  re- 
covery operations,  and  li- 
censes auttxxizmg  decommis- 
sioning, reclamation  or  resto- 
ration activities  as  weN  as  li- 
censes auttKxizing  ttie  pos- 
session and  maintenance  of  a 
facility  in  a  standby  mode: 

Application $i50. 

License,   Renewal.  Amentf.    Fuflcost 

merit 
Inspections: 

Routine 1  Fufl  cost 

Nonroutine I  Fufl  cost 
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Schedule  of  Materials  Fees— 

Continued 

[Sm  fcxxnotw  tl  and  of  table] 


'  Cirtegory  of  riMteriato  kMWM  and 

Fee^  * 

typaoffaaa' 

B.  Ucanaes  for  poasesaion  and 

uaa   of   aourca   material   tor 

ihiaidbig.  awapl  aa  provided 

tor  hi  170.1  ICaMB): 

$80. 

R6nMMri«    .      .»    •••<*• 

$60. 

AfTMndnwnC ««««««...«—.««..«. 

$80. 

InspecttonK 

noutint 

$130. 

Nonrouttne 

$100. 

C.  AM  ottwr  source  malehfll  1- 

censMc 

$350. 

R^ffMIMfll 

$230. 

ArMndnient  •»»»«»••—•»•••—••••• 

$120. 

Routina.- 

$370. 

Nonroulina         .-» 

$680. 

Z.  By  pmduct  irmteriak 

A.  Licenaea  of  i)ro«l  acope  for 

poaaeaaion  and   uaa  of  liy- 

product  material  iaaued  pursu- 

ant to  Parta  30  and  33  of  tHa 

chapter    for    prooeaaing    or 

manufacturing  of  Kama  con- 

tMiing  byproduct  material  for 

ceneeea: 

Application— New  Hcense 

$1,200. 

Renewal 

$700. 

Amendment ;.... 

$120. 

Inspectiona: 

Routine 

$950. 

Nonrouline 

$1,000. 

B.  Other  licenaea  lor  poaaeaaion 

and  use  of  byproduct  material 

iasued  pursuant  to  Part  30  of 

this  chapter  for  processing  or 

manufacturing  of  items  corv 

taining  byproduct  material  for 

commercial  distribution  to  li- 

censees: 

$480. 

Renewal 

$480. 

Amendment . 

$120. 

Inspections: 

Routine 

$480. 

$990 

C.  Ucerwes  issued  pursuant  to 

S§  32.72,  32.73,  and/or  32.74 

of  Part  32  of  this  chapter  au- 

thorizing   the    processing    or 

manufacturing  and  distnt)ution 

of  radiopharmaceuticals,  gen- 

erators,  reagent   luts   and/or 

sources  and  devices  contain- 

ing byproduct  material: 

Applicatiof>— New  License 

$i,4oa 

$1,400. 

Amendment 

$230. 

Inspectiorw: 

Routine 

$640. 

Nonroutine 

$850. 

D.     Ucenaea     and     approvals 

issued   pursuant  to   S§  32.72, 

32  73,  and/or  32.74  of  Part  32 

of  ttiis  chapter  authorizing  dis- 

tritxition  of  radiopharmaceuti- 

cals, generators,  reagent  kits 

and/or  sources  or  devices  not 

involving    processing    of    by- 

product material: 

$700. 

Renewal         ...         .««.. 

$700. 

$120. 

Schedule  OF  Materials  Fees— 
Continued 

[See  foolnotea  at  and  of  table] 


Fee*  * 

'  '  ^otlaea' 

Roulina        . 

$370. 

NonrouUrta— .     

$530. 

E.  Licenaea  tor  poaaaaatao  and 

uaa  of  bypioduol  malarial  m 

•eMd  aouroaa  tor  IradMon 

of    NMlariM    m    whicti    tr«e 

aouroa  la  not  removed  from  Ha 

ahield  (aeW-ahielded  units): 

$230. 

Renawri 

$170. 

AmandmarM .....».»»«««»»....».. 

$120. 

IfMpectiona: 

Routine 

$210. 

$320. 

F.  Licenaaa  (or  poaaeaaion  and 

uae  of  laaa  than  10,000  curiae 

of     byproduct     material     m 

aealed  aourcea  for  irradiation 

of    materials    in    which    the 

source  ia  exposed  for  inadto- 

tion  purpoeaa: 

Application— New  ioenae. — 

$580. 

Reriewal           »«.»..      ....... 

$350. 

Amendment  — ...»„„.»...«....... 

$230. 

Inspectioria: 

Routine 

$270. 

Nonroutine  — - 

$580. 

G.  Licenaoa  for  poasesann  and 

c(     byproduct     malarial     in 

Schedule  of  Materials  Fees— 
ContifHjed 
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Schedule  of  Materials  Fees— 
Continued 

[See  tootnolea  at  end  of  table] 


aealed  sourcea  for  itradiation 
of  materials  in  wfiich  ttie 
aource  ia  expoaed  for  irradia- 
tion purpoaes: 

AppKcatiort— New  ficenae 

Renewal 

Amendment 

Inspectiona: 

Routirta 

Nonroutine 

H.  Licenses  issued  pursuant  to 
Subpart  A  of  Part  32  of  this 
cfiaptar  to  dtetribute  items 
containing  byproduct  material 
Itwt  require  device  review  to 
persona  exempt  from  the  K- 
censing  requirements  of  Part 
30  of  this  cfiapter,  except  spe- 
cific licenses  authorizing  redis- 
tribution of  items  that  have 
been  authorized  for  distribu- 
tion to  persons  exempt  from 
the  Hcenstng  requiremefTts  of 
Part  30  of  ttiia  chapter 

AppHcalion— New  license 

RonowB  ...«».......■« ....M...... 


Inspectiona: 

Routirw 

Nonroutine. 


$2,300. 
$930. 

$230. 

$480. 
$640. 


$580. 
$230. 
$120. 

$320. 
$320. 


Category  of  malariala  Icanaas  1 
typeof  feaa> 


L  LJcanaee  iaaued  pursuant  to 
Subpwt  A  of  Pwt  32  of  thia 
chapter  to  dtotrtouta  Mama 
contairsng  byproduct  malarial 
or  quantiliea  of  byproduct  ma- 
larial that  do  not  require 
device  avakialion  to  persona 
exempt  from  tfie  Kcensmg  r^ 
quirementa  of  Part  30  of  Ihia 
chapter,  except  for  specific  I- 
ceraes  authorizing  radwtribu- 
lion  of  items  that  have  been 
auttwrized  for  distribution  to 
persorta  exempt  from  tfie  1- 
censirtg  requirententa  of  Part 
30  of  this  chapter. 

Appication— New  license. — 

Renewal 

Amendment ~™_™~ 

Inapectiona: 

ftoutine ..._ 

Norwoutine 

J.  Licensea  iasued  pursuant  to 
Subpwt  B  of  Part  32  of  thia 
cfiaplar  to  dMrtbuto  Hems 
containing  t>yproduct  material 
ttiat  require  sealed  source 
and/or  device  review  to  per- 
aofw  generally  Kcenaed  under 
Part  31  of  this  cfwpter,  except 
specific  licenses  auttforizing 
redistribution  of  items  ttfat 
have  been  authorized  for  dis- 
tribution to  persora  generally 
Kceneed  under  Part  31  of  thia 
chapter. 

Applicatior) — New  licenae 

Renewal 

Amendment . — 

Inspectiorw 

Routine 

Nonroutirw 

K.  Licenses  issued  pursuant  to 
Subpart  B  of  Part  32  of  this 
cfiapter  to  distritxite  Items 
containirtg  t>yproduct  material 
or  quantities  of  t>yproduct  ma- 
terial that  do  not  require 
aealed  source  and/or  device 
review  to  persons  generally  li- 
censed under  Part  31  of  this 
chapter 

Application— fiJew  license 

Renewal _ 

Amorxlment 

Inspections: 

Routine 

Nonroutine 

L  Licenses  of  broad  scope  for 
possession  arxj  use  of  by- 
product material  issued  pursu- 
ant to  Parts  30  and  33  of  this 
chapter  for  research  arvj  de- 
velopment Vnax  do  not  autttor- 
ize  commercial  distribution: 

Application — New  liceffse 

Renewal 


Fee*  • 


$290. 
$230. 

$60. 

$210. 
$320. 


$1,200. 

$700. 

$230. 

$320. 
$320. 


$290. 

$230. 
$60. 

$320. 
$320. 


Inspectiorts: 

Routine 

Nonroutine.. 


$1,200. 

$700. 

$12a 

$420. 
$530. 


Category  of  malariaiB  loaiwaa  and 

Fee*' 

typaoffaaa' 

M.  other  toanaaa  for  poaaeaaion 

Iaaued  pursuant  to  Part  30  of 

Ilia  chapfoi  for  raaaarch  and 

davatopmant  tttat  do  not  au- 

Ihortza    commercial    diaMbu- 

tion: 

$700. 

$460. 

Amendment 

$120, 

Routine 

$370. 

Nonroutine 

$420. 

N.  Licenaea  that  autfiorize  aerv- 

Icea     for     otfiar     Iconsoos, 

except  tor  leak  laatirtg  and 

wasto  diaposal  pickup  aerv- 

toea: 

$830. 

$930. 

$120. 

Inapectiona: 

Routine 

$320. 

Nonroulina — 

$320. 

uaa    of    byproduct    material 

Iaaued  pursuant  to  Part  34  of 

tfila  cfiaplar  tor  Induatrial  radh 

$700. 

Renewal .._ 

$700. 

Inspections:* 

Routine 

$530. 

Nonroutine ...........«».»».». 

$1,200. 

P.  Al  other  specific  byproduct 

material      Ucenaea,      except 

moaa     in     Categoriea     4A 

through  9a 

Application— New  Kcansa 

$230. 

rianawai.....M.MM...»...........*»*.... 

$120. 

$60. 

Inspections: 

Routine 

$530, 

Nonroutine 

$530. 

4.  Waste  disposat 

irtg  ttte  receipt  of  waste  by- 

product material,  aource  mate- 

rial or  special  nuclear  material 

purpose   of   commercial   dis- 

posal by  land  burial  by  the 

kcenaee;  or  Kcenaes  auttxxiz- 

level  radkMctive  waste  at  the 

or  icenses  for  treatment  or 

aging    of    residues    resulting 

from  Irtcineration  and  transfer 

a  dtepose  of  waste  material: 

Apptcatton 

$150. 

FUN  coat 

mont. 

Inspections. 

Routine 

Fulooat 

Nonroultfie  :»•.».....»..»»«  J 

FuKcosL 

Schedule  of  IMaterials  Fees— 
Continued 

[See  footnolea  at  end  of  tabto] 


Category  of  malariala  loenaaa  I 
type  of  fees' 


B.  Ucenaea  apadltoaly  aulhoilz- 
big  the  receipt  of  waate  by^ 
product  malarial,  aource  mala- 
rial,  or  apedal  nuclear  material 
from  other  persona  tor  the 
pwpoaa  of  packaging  or  ra- 
packaglng  ttte  malarial.  The  I- 
oanaaa  wM  dtapoaa  of  the  ma- 
larial by  ttanafer  to  another 
paraon  authorized  to  receive 
or  dtopoae  of  Ihe  material: 
Applcattorv-New  Uoenaa 


lospecttona: 

Routine 

Nonroulina 

C.  Uenaes  specifically  authoriz- 
ing ttte  receipt  of  prepackaged 
waato  byproduct  material, 
aource  material,  or  special  nu- 
clear material  from  other  per- 
aona.  The  loanaaa  wM  dte- 
pose  of  the  malarial  by  trwia- 
fer  to  another  peraon  author- 
ized to  receive  or  dtopose  of 


Fee** 


AppNcatnn— flaw  Icense 

Renewal 

Amendment ....»»»».»,........... 

Inspections: 

Routine 

Nonrouline 

i.  Wet  logging: 

A  Licensea  specificaily  autfioriz- 
Ing  use  of  byproduct  material. 
aource  material,  and/or  spe- 
cial nuclear  material  for  weM 
togging,  well  aurveys,  and 
tracer  studtos  other  than  fieM 
ftoodtog  tracer  studtea: 

AppKcaliorv— New  icenae 

Renewal 

Amendment  ......»».»»..„»•»,„., 

Inspeclions: 

Routine __ 

Nonroutine 

B.  Ljcenaas  spedftoaNy  authoriz- 
ing uae  of  byproduct  material 
tor  fiekl  floodtog  tracer  stud- 


AppHcalton 


$1,400. 
$830. 

$350. 

$1,000. 
$740. 


$830. 
$480. 
$120. 

$740. 
$850. 


Schedule  of  Materials  Fees— 

Continued 

[See  tootnoles  at  end  of  tabto] 


Category  of  materials  licensea  wid 
typeof  feea> 


7.  Human  uaa  at  byproduct,  aourca, 
or  apadal  nudaar  matahat 
A.  Ucenaea  iaaued  pursuant  to 
Parta  30.  35,  40,  and  70  of 
thia  chapter  for  human  uae  of 
byproduct  malarial,  aource 
material,  or  special  nuclear 
material  In  aealed  aourcea 
contained  in  lelelhen^  de- 
vfoea: 

Application— New  lioenaa 

Renewal 


Fee* 


fciapecttona: 
Routine — 
Nonrouline 
B.  Liceneee  of 
iasued  to  medRal  institutiona 
or  two  or  mora  pfiysiciana  pur- 
auant  to  Parta  30,  33.  35,  40 
and  70  of  Ms  chapter  author- 
izirig  rBBoarch  and  develop- 
ment, inckxing  human  use  of 
byproduct  material,  except  i- 
oenaea  for  byproduct  material, 
aource  material,  or  special  nu- 
deer  material  in  sealed 
aourcea  contained  in  telether- 
apy devicea: 

Applkxiion— New  Rcertae 

Renewal 


Inspections: 

Routine 

Nonroutirw .__ 

6.  I^jdear  laundhos: 

A  Uceraea  for  commercial  col- 
lection and  laundry  of  Items 
contaminated  with  byproduct 
material,  source  material,  or 
special  nuclear  material: 

AppKcabon — New  Inerae. 

Renewal 

Amendment . . 

Inspectiona: 

Routine 

Nonroutirw. 


$700. 
$700. 
$17a 

$370. 
$370. 


$150. 
Fulooat 


$320. 
$480. 


Routine.. 
Nonrouline. 


C.  Other  Kcenaes  issued  pursu- 
ant to  Parts  30.  35,  40.  and 
70  of  this  cftapter  for  human 
use  of  byproduct  material, 
source  material,  and/or  spe- 
cial nudear  material,  except 
licenses  for  byproduct  materi- 
al, source  material,  or  special 
nudear  material  in  sealed 
sources  contained  in  teletf>er- 
apy  devices: 
Application— New  license. 

Amendment ,■■ 


Routine.. 


$700. 
$700. 
$170. 

$530. 
$850. 


Nonroutine 

t.  CM  defense: 

A  Licenses  for  possession  and 
use  of  byproduct  material, 
source  material,  or  special  nu- 
dear material  for  dvil  defense 
activities: 

Applicatior>— New  license 

f^enowal _. _ 

AmerKjment 

Inspections: 

Routine 


Nonroutine 

9.  Device,  product  or  aealed  aource 
safely  evakmtiorK 
A  Safety  evatoabon  of  devices 
or  products  contaiiiirtg  byprod- 
ud  material,  aource  material, 
or  special  nuclear  material. 
except  reactor  fuel  devices, 
for  commercial  distrtoutiort 

Application — each  device 

Amendment    each  device ..... 
Inspectiona 


$580. 

$350. 
$230. 

$530. 

$850. 


$1,200. 

$700. 

$120. 

$740. 
$800. 


$580. 
$580. 

$120. 

$480. 
$690. 


$290. 
$230. 

$60. 

$320. 
$320. 


$1,600. 
$560. 


Schedule  of  Materials  Fees— 
Continued 

[Sm  ktamatm  at  and  of  tibtol 


Categofv  o(  nwlarialt  lc«nM««id 


a  Safely  e^ialuallon  o<  devtoaa 
or  predudi  oonMnipg  bypretf- 
uct  nialarM.  aouroa  craMW. 
or  apecM  nude*  mrtsrW 
mwHjIaclurad  In  accordanca 
«Mti  Vw  ivilqija  apacSicaUorw 
of.  and  tor  UM  by  a  alngl* 
^>plicwit.  «o(C8(X  raaclor  fciel 
devicaa: 

oach  devic* 


Amendraont    oacftdevtaa. 
hiipacBona. 


.    Sifaly  avaluaaon  of 
aoufcw  t;eiilali*m  byproduct 
malariai.  aourca  malarial,  or 


aKoapl  raactar  taal,  lor  oom- 


AppHcalton— aadt  aouroa — 
Amandmanl— aaeti  •oorea..- 

bMpactions ..—«....- .»...« 

0.  Safety  evaluation  q«  aealad 
sources  cunlainirtg  byprodu^ 
material,  aouroa  maiedal.  or 


ufaclured  in  accordawa  wNh 
tta  uniqua  spadlcaSona  o(, 

and  tor  uaa  by  a  sinifto  ap|A- 
cant,  except  raador  fuel: 

AppMcabon— each  aouroa 

Amendment— each  source.... 

hMpecltone  — — 

10.  TranaportaOon  at  mOkmcOm  nm- 
mriat 
K   Evaluatton  of  casks,   pack- 
ages, and  shipping  contavMra: 
Application 


Faa»» 


S800. 
S2M. 


1990. 

$120. 


Approval,  Renewal.  Amand- 


Inspectiont. 


quaity 


B.  Evaluation  of  Part  71 
assurance  programs: 

Application 

Approval.  Renewal,  Amend- 


11.  Reviem  of  ttandanSiaa  vent 
fuel  (acmes: 

Application- — 

Approval.  Amendment  Renewal.. 
Inspections- — 

12.  SpecM  prq/eaa: 

Approval 


lnsp6Ction8.. 


$175. 

SOD. 

None. 


$150. 
Fulooat 


$150. 
f=ulcoat 


$150. 
Fufl  cosL 


$150. 
RMcoaL 


>  Typea  of  /i9e»— Separate  charges  aa  shown  In 
the  schedule  will  be  assessed  tor  applications  for 
new  licenses  and  approvals.  l8suafK>B  c*  new  li- 
censes and  apprwaia.  and  amanamerNs  and  renew- 
als to  existing  loenaaa  and  appnvala  and  irapeo- 
Hons.  The  following  guideNnea  apply  to  these 
charges: 

(a)  Appficalion  Ams— Applicatiorw  lor  new  material 
licenses  and  approvals  of  those  applications  filed  in 
support  of  eupved  koenees  and  approvala  must  be 
accompanied  t>y  Vna  preecftoed  appication  fee  for 
each  category,  except  that  applicationa  for  licenaes 
covering  more  tnan  one  fee  category  of  apeaal 
nuclear  material  or  source  material  muat  be  accom- 
panied by  trie  prescnbed  application  fee  for  the 
highest  fee  category. 

(b)  LJcense/approval  fees  Tor  new  Rcenees  and 
approvals  Issued  m  tee  Categoriea  1A  and  IB.  2A, 
4A.  5B.  10A.  108.  11  and  12,  «ta  recipient  shaM  pay 
the  hcenaa  or  approval  fee  aa  daternwwd  by  the 
Commission  in  accordance  wUh  1 170. 12  (b),  (e).  and 
(f). 


(c)  flenewel  taea  ^lyitBtinaa  tor  lanawai  ol  «na- 
wma  iLanaaa  an<  i^wiali  iwuai  ba  KwawMWlad 
hy  ttw  praacribad  raoaaat  laa  tar  aach  catagoty, 
«Koapt  that  applicaMone  tor  renewal  of  Icanaaa  and 
anrovals  in^  CalaBQiiaa  1A  and  M,  2A.  4^  SB. 
10A,  10B.  and  11  mual  ba  aooompaniad  by  an 
appfcaten  to*  «f  tlW.  vMh  Via  b*noa  di»  upon 
w>MiQaik>a*y  the  OaanalniaN  to  aeeoRtanea  aMh 
tw  prooeduraa  apecWed  in  j  1Tji.iyd|. 

(tO  ArnarMhMBf  *»>•— Apjfcadona  tor  amand- 
Bianla  muat  ba  aooon^anM  ^  the  praacribad 
awandmant  toaa.  to  aa^fcllow  tor  an  amandmani 
to  a  loenaa  or  appaavd flIaaaMed In  moialhaNone 
eaiagofy  muat  ba  aeoaa^MM  fey  *a  pMaodbad 
amandmani  toa  tar  tia  oataganr  aMaetarf  fey  the 
ndmant  untaaa  »a  tiaadaial  la  apipiloafeto  to 
or  more  toe  calageriaa  to  anbich  caaa  the 
mant  fee  tor  Ida  hlBhaat  toa  calaaoryiMuM 
axoapt  IM  ^i0tMorm  tor  amamfenaiM  of 
•  to  fee  I  


Hon  dtMhooly  wMh  tt»a  aaalad  aauwee  authariaed 
by  tfta  Hoenaa^  Ap^tearta  tor  new  Scanaea  tjr  iwtaw- 
■  at  aMistino  Hoanaaa  HM  obmt  t>oth  byproduct 


aMisting 
Bl  and 


J  CMagbriaa  1A  ard  IB.  2A,  4A.  58, 

10A,  106,  11.  and  1Z  <MHl  be  < 


applicalion  fee  of  ««90  w«i  taa  L 
aotHicaboo  by  the  CuiawiwiBn  to 
|170.l2(fl). 

An  appik— ton  tor  amendment  to  a  mctoriala  >- 
oenaa  or  appryai  that  woOM  place  the  kenae  or 
1  to  a  ItWtar  toe  catogciry  or  aiM  a  new  fee 
muat  ba  aooompantod  by  tta  pwacribed 
wtaatar  toaitaar  cataoory- 

An  Biirftafir'  lor  amondmewt  to  a  Scense  or 
MMOval  that  would  reduce  the  acope  of  a  tcene- 
ae  a  program  to  a  tower  fee  category  must  be 
accompanied  by  ttie  prescribed  amerxlment  fee  for 
the  lower  fee  catogoty. 

AppKcationa  to  toia*wAu  Icsnsei  aulhortzing 
amaN  matariala  proyania.  m^mm  na  dwaaflatoa  or 
decontamination  praeadaw  iaiaqalRad.  ahal  not  be 
aul)toct  to  faea. 

(a)  toapectton  laaa  Separate  cbaiass  wH  ba  as- 
aesaed  for  each  roultoe  and  ooivouiina  toapaobon 
performed,  except  that  tospetHons  raatAng  irom 
tovestigationa  ooaductad  by  the  Oflica  c<  Inveatiga- 

INrd^iMty  «B9Mk)M  ««  Mt  ba  aubiael  ta  taaa.  If  a 
Hcanaee  hoWa  anore  than  one  matanala  lioanaa  at  a 
aingto  location,  a  fee  equal  to  the  highest  toe  cate- 
gory covered  by  toe  Kcenees  will  be  aaaaased  if  the 
fiwpacbona  are  txwrtictad  at  iha  aama  lime,  except 
to  caaea  wtian  the  toapadton  toaa  era  baaed  on  the 
fuN  coat  to  conduct  the  inspection.  The  faaa  aa- 
aesaed  at  ful  coat  w«  ba  Jatatiwtoad  baaed  on  the 
profesaional  staff  tima  raquiMd  to  conduct  the  in- 
spection multiplied  by  Ihe  rato  eatabfiahed  under 
f  170.20  of  ItM  part,  to  which  ariy  applicabto  con- 
taactwri  aupport  aarvioa  coats  incurrad  wM  be  added. 
See  FoolnoM  5  tor  other  toapection  notaa.  Inapec- 
tion  fees  are  due  upon  wjMicaaon  by  Via  Oommis- 
sion  to  accordance  with  f  170.l24g). 

>  Fees  wM  not  be  chwged  tor  orders  ieaued  by 
the  Commiaatan  pursuant  to  S  2-204  of  Part  2  nor  for 
amendmenta  raaalllng  specifically  from  such  Com- 
mission orders.  Iloweirer.  feea  win  be  charged  for 
approvala  issued  pursuant  to  a  specific  exemption 
provision  of  ««e  CDmnMston's  wguMiona  under  Title 
10  of  the  Code  of  Federal  RagutoMona  (e.g.. 
H30.11.  40.14,  7ai4.  73.5.  and  any  other  such 
secbons  now  or  hereafter  to  effect)  ragardleas  of 
whether  ttie  approval  is  to  the  form  of  a  lioense 
amendment,  totter  of  approval,  aafety  evaluabon 
report  or  other  form,  to  addition  to  ttie  fee  shown, 
wi  applicart  any  ba  asaaaaad  an  addttonai  fee  for 
aaaierl  aawo 


Oategoriea  BA  through  90. 

*  FuN  cost  fees  will  be  determined  based  on  ttie 
professional  staff  time  and  appropnato  contractual 
support  servtoee  expended  for  review  of  the  applica- 
tion or  to  conduct  the  toapection.  For  ihoea  applica- 
tiona currently  on  fito  and  lor  which  taea  are  deter- 
mined bned  on  the  fuN  cost  expended  for  toe 
review,  the  profeaaional  staff  hours  aimanded  lor  the 
review  of  the  appiicabon  up  to  the  effective  date  of 
this  nito  will  be  determined  at  the  profeasional  rate 
estat>lished  for  the  June  20.  1984  ruto.  For  ttwse 
applications  currently  on  fie  for  wtiich  review  costs 
have  reached  an  aoolicatite  fee  ceiling  eatablisi>ed 
by  tf>e  June  20.  1934  njle,  but  aie  stiH  pending 
completion  of  trie  review,  the  cost  incurred  after  tt>e 
ceikng  was  readied  up  to  the  effective  date  c<  ttKS 
n;le  will  not  be  billed  to  ttie  applicant  Any  protes- 
sional  hours  experxled  on  or  after  the  effective  date 
of  ttiis  rule  wM  be  assessed  at  the  rato  establisned 
by  §170.20  of  this  part  In  no  event  will  ttie  total 
review  costs  be  less  than  the  application  fee. 

*  Licensees  paying  feea  under  Categories  1A  and 
1B  are  not  sut^  to  fees  under  Categones  1C  and 
10  tor  sealed  sources  authorized  to  the  same  li- 
cense except  in  those  instances  in  wtiich  an  appHca- 


aouroea  for  aaa  to  gaufing  datocaa  wH  pay  the 
appMcatito  application  or  renewal  lee  for  fee  Categoy 

*  Far  a  lioanaa  aataoitatog  aliMctod  rarfciyia^ite 
inatalattona  or  awnulacturing  toatotaiiuiis  «  more 
than  one  addrasa.  a  aeparato  fee  wM  t>e  assessed 
tor  toapecbon  of  each  tocaHog  «oapt  that  11  tta 
multipto  inatallatiorw  are  toaaatitad  during  a  aingto 
iMSit  a  singto  inspedton  fee  wM  be  asseaaed. 

6.  Section  170.32  is  revised  to  read  as 
follows: 

1170.32   SdMduleoffaasforbnMiand 
aafafv  and  aafaauarria  InaoacUana  fof 
aiatailala  Itoanaas. 

Materials  licensees  shall  pay 
hispection  fees  as  set  forth  in  S  170.31. 

PART  171— ANNUAL  FEE  FOR  POWER 
REACTOR  OPERATING  UCENSES 

7.  The  authority  citation  for  Part  171  is 
revised  to  read  as  follows: 

Autboiity:  Section  7601.  Pub.  L.  90-272. 100 
Stat  146,  aa  amended  by  sec.  5601,  Pub.  L. 
MO-203, 101  Stat  1330-275  (42  U.S.C  2213); 
aec.  301,  Pvt.  L.  92-314.  86  Stat  222.  (42 
U.S.C.  Z201(w]):  aec  201. 62  Stat  1242.  as 
amended  (42  U.S.C  5M1). 

8.  In  9 171.5,  the  following  definitions 
"Budgeted  obligations"  and  "Overhead 
costs"  are  added: 


$171.5 


"Budgeted  obligations"  means  the 
projected  obligations  of  the  NRC  that 
likely  will  result  in  payments  by  the 
NRC  during  the  same  or  a  future  fiscal 
year  in  providing  regulatory  services  to 
licensees.  For  this  purpose  budgeted 
obligations  include,  but  are  not  limited 
to,  amounts  of  orders  to  be  placed, 
contracts  to  be  awarded,  and  services  to 
l>e  provided  to  licensees.  Fees  billed  to 
licensees  are  based  on  budgeted 
obhgations  becaose  the  NRC's  annual 
budget  is  prepared  on  an  obligation 
basis. 
***** 

"Overhead  costs"  means  (1)  the 
Government  beneHts  for  each  employee 
such  as  leave  and  holidays,  retirement 
and  disability  costs,  health  and  life 
insurance  costs,  and  social  security 
costs:  (2)  Travel  Costs;  (3}  direct 
overhead,  e.g.,  supervision,  program 
support  staff,  etc.;  and  (4)  indirect  costs, 
e.g.,  funding  and  staff  for  administrative 
support  activities.  Factors  have  been 
developed  for  these  overhead  costs 
which  are  applied  to  hourly  rates 
developed  for  employees  providing  the 
regulatory  services  within  the  categories 
and  activities  applicable  to  specified 
types  or  classes  of  reactors.  The 
Commission  views  these  costs  as  being 
reasonably  related  to  the  regulatory 
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services  provided  to  the  licensees  and, 
therefore,  within  the  meaning  of  section 
7601,  COBRA. 


9.  In  S  171.15  paragraphs  (d)  and  (e] 
are  removed  and  paragraph  (c)  is 
revised  to  read  as  follows: 

f  171.15   AniMial  fee;  Power  reactor 


(c)  If  the  basis  for  the  aimual  fee  is 
greater  than  45  percent  of  the  NRC 
budget,  less  the  sum  of  moneys 
estimated  to  be  collected  from  the  High 
Level  Waste  (HLW)  fund  administered 
by  the  Department  of  Energy  and  the 
total  estimated  fees  chargeable  imder 
Part  170  of  this  chapter,  then  the 
maximum  annual  fee  for  each  nuclear 
power  reactor  that  is  licensed  to  operate 
shall  be  calculated  as  follows: 

(NRC  FY  Budget  X  .45)  minus  Sum  of 
HLW  moneys  and  estimated  Part  170 
fees  equals  fees  to  be  collected  under 
Part  171. 

Part  171  fees  to  be  collected  on  a 
schedule  based  on  the  total  from 
categories  shown  in  the  following  table: 

Part  171  Fees  By  Reactor  Catego- 
ry—Summary: With  minor  adjust- 
ments FOR  PtANTS  west  OF  ROCKIES 
OR  WESTINQHOUSE  plants  WITH  ICE 
CONDENSERS  THE  FOLLOWING  APPLY  TO 
PLANT/C0(4TAINMENT:     . 

[Fees  In  MilHonsl 


Type 

Num- 
ber 

Budget 
baaax.84 

Fee 

Total 

coSoct 

ad 

GEMarkl. — 

(24) 

SI  .348 

$1,133 

$27.19 

GEMwfcN 

(7) 

1.443 

1.212 

8.48 

GEMwIilll  — 

(4) 

1.373 

1.153 

4.61 

B«W 

(8) 

1.896 

1.592 

12.74 

CE 

(15) 

1.391 

1.168 

17.52 

Weattoghouse.. 

(«) 

1.352 

1.135 

64.48 

106 

$125.02 

1171.21    (Ramovedl 

10.  Part  171  is  amended  by  removing 
J  171.21. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  December,  198& 
For  the  Nuclear  Regulatory  CommiaaioiL 

John  C  Hoyle, 

Asaiatant  Secretary  of  the  Commission. 
[FR  Doc.  W-2S7W  Filed  12-28-68;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

(Reg.  E;  Dodtat  Na  R-0224] 

Electronic  Fund  Tranafers;  Technical 
Amendmant  to  Regulation  E 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

AcnoM;  Final  rule. 

summary:  The  Board  is  making  a 
technical  amendment  to  Regidation  E 
(Electronic  Fund  Transfers),  to  reflect 
properly  an  amendment  that  was 
incorrectly  incorporated  into  the  Code  of 
Federal  Regulations. 

EPFCCnvE  DATE:  December  30, 1988. 
FOR  RNITHER  INFORMATION  CONTACT: 

Dolores  S.  Smith,  Assistant  Director, 
Division  of  Consimier  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  at  202-452-2412  or  202^-452- 
3867;  for  the  hearing  impaired  only, 
contact  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf,  at  202-452-3544. 
SUFPtEMENTARY  INFORMATION:  On 
August  8, 1979,  the  Board  published  an 
amendment  to  the  provisions  of 
Regulation  E  that  govern  notice  to 
fincmcial  institutions  of  unauthorized 
transfers  (44  FR  46432).  It  involved  the 
deletion  of  one  sentence  and  its 
replacement  with  another  sentence. 
Inadvertently,  the  amendment  was  not 
incorporated  correctly  into  the  Code  of 
Federal  Regulations  for  the  year  1980 
and  years  thereafter.  Accordingly,  the 
Board  is  republishing  12  CFR  205.6(c)  to 
correct  the  text  of  this  provision  in  the 
CFR.  Because  this  action  merely  corrects 
an  improperly  codified  provision,  the 
Board  finds  that  advance  notice,  public 
comment  and  a  delay  in  the  effective 
date  are  unnecessary. 

List  of  Subjects  in  12  CFR  Fart  205 

Banks,  Banking,  Consiuner  protection. 
Electronic  fund  transfers.  Federal 
Reserve  System,  Penalties. 

For  the  reasons  set  forth  in  this  notice, 
12  CFR  Part  205  is  amended  as  follows: 

PART  205— [AMENDED] 

1.  The  authority  citation  for  12  CFR 
Part  205  continues  to  read  as  follows: 

Authority:  Pub.  L  9&-630, 92  Stat  3730  (16 
U.S.C  16836). 

2.  Section  205.6(c)  is  revised  in  its 
entirety  to  read  as  follows: 

1205.6   UaMHyofoonaumarfor 
unauttKNizad  tranafara. 


(c)  Notice  to  financial  institution.  For 
purposes  of  this  section,  notice  to  a 
financicd  institution  is  given  when  a 
consumer  takes  such  steps  as  are 
reasonably  necessary  to  provide  the 
financial  institution  with  the  pertinent 
information,  whether  or  not  any 
particuliu*  officer,  employee,  or  agent  of 
the  financial  institution  does  in  fact 
receive  the  information.  Notice  may  be 
given  to  the  financial  institution,  at  the 
consumer's  option,  in  person,  by 
telephone,  or  in  writing.  Notice  in 
writing  is  considered  given  at  the  time 
the  consimier  deposits  the  notice  in  the 
mail  or  delivers  the  notice  for 
transmission  by  any  other  usual  means 
to  the  financial  institution.  Notice  is  also 
considered  given  when  the  financial 
institution  becomes  aware  of 
circumstances  that  lead  to  the 
reasonable  belief  that  an  unauthorized 
electronic  fund  transfer  involving  the 
consumer's  accotmt  has  been  or  may  be 
made. 

Board  of  Ckivemors  of  the  Federal  Reserve 
System,  December  23, 1986. 
William  W.  WUea, 
Secretary  of  the  Board. 
[FR  Doc  88-29929  Filed  12-28-88;  8:45  am] 
BNJJNQ  cooe  a2to-ei-«i 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  522 

(Na  M-1357] 

Indemnification  of  Directora,  Officara 
and  Employaea  of  the  Federal  Home 
Loan  Bank  Syatem 

Date:  December  19, 1968. 

agency:  Federal  Home  Loan  Bank 

Board. 

actwn:  Rnal  rule. 


:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amended  12  CFR 
522.72,  its  regulation  governing  the 
indemnification  of  directors,  officers, 
and  employees  of  the  Federal  Home 
Loan  Bank  Banks  ("FHLBanks"  or 
"Banks").  The  amendments  clarify  the 
scope  of  the  indemnification  rule  and 
modify  certain  procedures  tmder  which 
personnel  serving  the  Federal  Home 
Loan  Bank  System  ("Bank  System")  can 
recover  legal  expenses,  costs,  and 
judgment  Uabilities  incurred  as  a 
consequence  of  service  to  the  Bank 
System. 

EFFECTIVE  DATE:  December  29. 198& 

FOR  FURTHER  WTORMATION  CONTACR 

Andrew  Gilbert,  Attorney,  (202)  377- 
6441,  Office  of  C^neral  Counsel;  or 
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William  Carey.  (202)  377-6656.  Director, 
Bank  Liaison  Division,  and  Patrick  G. 
Berbakos.  Director  (202)  377-672a  Office 
of  District  Banks,  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW., 
Washington.  DC  20552. 
SUPPUnMENTAIIV  MFOmtimoN:  The 
Federal  Home  Loan  Bank  Board  is 
amending  its  indemnification  rule,  12 
CFR  522.72,  to  clarify  the  scope  of  the 
regulation  and  to  modify  certain 
procedures  under  which  directors, 
officers,  and  emi^yees  of  the  Federal 
Home  Loan  Bank  System  may  obtain 
indemnification  of  legal  expenses,  costs, 
and  judgment  liabilities  incurred  as  a 
consequence  of  service  rendered  by 
such  persons  to  the  Bank  System.  The 
amendment  clarifies  that 
indenmification  is  available  not  only  to 
the  directors,  officers,  and  employees  of 
each  individual  FHLBank.  but  also  to 
personnel  of  certain  offices  witMn  the 
Bank  System  that  jointly  serve  and  are 
jointly  finemced  by  the  entire  System: 
namely,  the  Office  of  Regulatory 
Activities,  the  Office  of  Finance,  and  the 
Office  of  Educatioa  The  amendment 
also  provides  for  indemnification 
relating  to  services  performed  on  behalf 
of  the  Financing  Corporation  ("TICO") 
by  employees  of  a  FHLBank  or  joint 
Bank  System  office.  FurAermore,  the 
amendment  modifies  certain  procedures 
under  which  indemnification  is  provided 
in  particnlar  cases.  indiuHng.  amoi^ 
other  revisions  discussed  below,  the 
provision  for  the  advance  payment  of 
legal  expenses  and  attorney  fees. 

First,  the  Board  is  amen(fing  i  522.72 
to  clarify  that  indemnification  coverage 
shall  extend  to  all  directors,  officers, 
and  employees  of  the  joint  offices  within 
the  Bank  System,  as  well  as  employees 
of  each  individual  FHLBank.  A  new 
paragraph  (a)(l)(v]  defines  a  new  term 
"Bank  System  Office"  to  include  the 
Office  of  Regulatory  Activities,  the 
Office  of  Finance,  and  the  Office  of 
Education,  while  a  new  paragraph  (d) 
extends  indemnification  coverage  to  the 
personnel  of  these  Bank  System  Offices. 
Moreover,  a  new  paragraph  (g)  clarifies 
that  personnel  of  either  a  Bank  or  a 
Bank  System  Office  who  also  perform 
services  on  behalf  of  the  FICO  shall  be 
indemnified  in  connection  vrith  such 
services  on  the  same  basis  under  the 
amended  regulation  as  they  are  covered 
by  their  Bank  or  Bank  System  Office  for 
any  of  their  oth«'  official  duties  and 
activities.' 


'  Although  the  FICO  cannot  have  paid  employee*, 
the  officen  and  enployaea  of  the  FHLBaoks  ami  the 
OfTlre  of  Finance  can  be  called  upon  to  act  on 
behalf  of  FKX)  aa  part  of  their  ongong 
reaponaiUUtiM  to  fh«  Baalc  System.  Sm  IX  U.aXI 
1441(b). 


This  issue  of  coverage  for  personnel  of 
Bank  System  Offices  has  been  of 
concern  to  the  Board  for  some  time.  In 
fact,  most  recently,  as  part  of  the  many 
steps  taken  in  recapitaliztng  die  F^iC 
fund,  the  Board  adopted  a  special 
resolution,  Board  Res.  No.  88-312.  dated 
May  11, 1988,  authoriziiig  the  Banks  to 
enter  into  an  agreeaaMit  among 
themselves  and  with  the  Financing 
Corporation  to  provide  an 
indemnification  agreement  for  certain 
persons  serving  FICO.  The  Board 
believes  that  the  provision  of  reasonable 
indemnification  to  personnel  of  the  Bank 
System  Offices,  as  well  as  Bank 
employees,  is  aeoemaxy  to  the 
continued  high  performance  of  these 
crucial  Bank  System  functions.  Absent 
reasonable  indemnification  protections, 
the  exposure  to  vexatious  litigation 
presenting  tibe  risk  of  significant 
personal  loss  would  m^te  it  difficult  for 
the  Bank  System  to  attract  and  retain 
qualified  personnel  for  numerous  key 
positions. 

Therefore,  new  paragraph  (d)  in 
amended  S  522.72  will  provide 
indemnification  for  personnel  of  Bank 
System  Offices  on  the  same  basis  on 
which  Bank  personnel  are  covered 
under  paragraph  (c);  that  is,  payment  of 
judgment  amotmt  and  reasonable 
expenses  (including  attorney  fees}  will 
be  provided  in  all  cases  where  there  has 
been  a  favorable  judgment  on  the  merits 
as  well  as  in  any  other  case  where  the 
applicant  "was  acting  in  good  faith 
within  the  scope  of  his  employment  or 
authority  as  he  could  reasonably  have 
perceived  it  tmder  the  circimistances 
and  for  a  purpose  he  could  reasonably 
have  believed  tmder  the  circumstances 
was  in  the  best  interests  of  the  Bank 
System  Office  or  the  Board  or  the 
Federal  Home  Loan  Bank  System."  This 
standard  for  sudi  cases  of  so-called 
permissive  indenmification  is  identical 
to  that  applied  for  Bank  personnel  under 
paragraph  (c).  except  that  slight 
procedural  modifications  have  been 
incorporated  into  new  paragraph  (d) 
which  reflect  the  fact  of  employment  by 
a  joint  office  instead  of  a  single  Bank. 

fai  partictdar,  whereas  applications  of 
Bank  personnel  for  permissive 
indemnification  are  granted  by  a 
majority  of  the  Bank's  board  of 
directors,  subject  to  veto  by  the  Federal 
Home  Loan  Bank  Board,  the  necessary 
finding  under  the  same  standard  in  new 
paragraph  (d)  will  be  made  in  the  first 
instance  by  the  Board.  This  difference 
reflects  the  fact  that  the  indemnification 
is  being  paid  by  a  Bank  System  Office 
and  for  purposes  serving  the 
consolidated  Bank  System  at  large  (as 
opposed  to  the  exclusive  interests  of  any 


individual  Bank).  See  12  CFR  522.80^82. 
522.90  (1988).  However,  recognizing  that 
the  individual  Banks  may  wish  to  take 
an  interest  in  any  particular  application 
for  indemnification  of  a  joint  office 
employee,  the  Board  is  providing  a 
procedure  luder  paragraph  (d)  for  Board 
receipt  and  consideration  of  any 
comments  and  advice  of  the  Banks  on 
any  specific  matter.  Moreoever,  the  rule 
allows  that  any  application  before  the 
Board  may  be  delegated  for 
consideration  by  the  Board's  designee. 
For  example,  the  Board  contemplates 
that  such  designee  will  consist,  as 
appropriate  in  any  partictilar  case,  of  a 
committee  organized  from  Principal 
Supervisory  Agents  from  the  Banks  as 
well  as  senior  personnel  from  tlie  Board, 
such  as  the  Board's  General  Counsel 
The  Boeird  believes  that  the  new  rule 
implements  a  logical  and  efficient 
procedure  for  the  provision  of 
indemnification  protection  of  personnel 
serving  these  Bank  System  Offices. 

In  connection  with  the  extension  of 
coverage  to  personnel  of  the  Bank 
System  Offices,  the  Board  is  adding  a 
clarifying  statement  at  the  end  of  former 
paragra^  (f)  (new  paragraph  (h)) 
regarding  the  exdusivity  of  ttie 
indemnification  provisions  in  |  S22.7Z 
This  statement  affirms  the  continued 
effectiveness  of  any  indemnification 
agreements  that  are  made  pursuant  to, 
and  in  accordance  with,  any  duly 
delegated  authority  of  the  Board 
authorizing  such  indemnification 
agreements.*  These  agreements 
typically  are  complementary  to,  and  not 
inconsistent  with,  the  provisions  of 
S  522.72.  The  administration  of  those 
arrangements  in  particular  cases, 
consistent  with  the  regulatory 
provisions,  is  expressly  left  by  the  Board 
to  be  worked  out  among  the  authorized 
parties  to  such  agreements.  It  should  of 
course  be  understood  that  no  double 
coverage  is  intended  in  any  particular 
case  and  that  any  specific  justified  ct»t 
item  can  be  recovered  only  once, 
without  regard  to  the  procedural 
mechanism  through  which  that  cost  item 
ultmtately  is  reimbtuved. 

In  addition,  the  Board  is  adopting 
procedural  clarifications  and 
modifications  to  the  existing  provisions 
for  indemnification  of  Bank  personnel. 
These  amendments  arise  from  Board 
consideration  of  issties  raised  in  a 
proposal  pubUshed  last  year.  See  52  FR 
12425  (April  16, 1987).  In  the  context  of 
that  proposal,  some  Banks  had 


*  An  example  of  auch  afMctTic  indeMinificaiMB 
agreementi  ia  the  joint  contract  of  the  Bank* 
(referenood  above)  which  coven  certain  FICO 
peiaonnel. 


Federal  Regigter  /  Vol  53.  No.  250  /  Thursday,  December  29,  1988  /  Rules  and  Regulations 


52655 


expressed  concern  that  unnecessary 
delay  and  tmcertainfy  may  result  from 
the  requirement  that  the  Banks  give  60- 
days  notice  to  the  Board  to  allow  the 
Board  to  exercise  its  power  to  veto  a 
Bank's  grant  of  permissive 
indemnification.  Some  Banks  had 
suggested  that  this  provision  be 
eliminated  to  order  to  avoid  any 
possible  prejudice  to  the  Banks'  ability 
to  obtain  director  and  officer  liability 
insurance,  as  well  as  the  abilify  to 
attract  the  most  qualified  personnel.  In 
response  to  these  comments,  the  Board 
has  decided  to  shorten  to  30  days  the 
prior  60-day  notice  to  the  Board  for 
exercise  of  its  authority  to  review  a 
grant  of  permissive  indemnification  by  a 
Bank  to  its  directors,  officers,  and 
employees.  Moreover,  language  has 
been  added  to  the  rule  to  clarify  the 
Board's  commitment  to  apply  in  any 
decisionmaking  the  standard  for 
permissive  indemnification  that  is  stated 
in  the  regulation.  This  should  dispel  any 
past  misunderstanding  that  the  Board 
could  arbitrarily  veto  a  Bank's  grant  of 
indemnification. 

Fiuthermore,  at  the  request  of  the 
Banks,  a  procedtue  has  been  added  to 
regidation  whereby  the  Banks  can  seek 
reconsideration  of  an  adverse  decision 
by  the  Board  that  vetos  a  Bank's  grant  of 
indemnification.  As  a  final  procedural 
clarification,  the  new  rule  expressly 
states  that  a  disinterested  majorify  of  a 
quonun  of  a  Bank's  directors  is 
necessary  for  cmy  duly  adopted 
resolution  granting  indemnification.'  If 
no  such  disinterested  majorify  can  exist 
then  the  determination  to  indemnify 
imder  paragraph  (c)  will  be  made  by 
independent  counsel  appointed  by  the 
Bank,  selected  in  consultation  with  the 
Board's  General  Coimsel.  The  Board 
believes  that  these  modifications,  based 
upon  internal  review  and  experience  in 
these  areas,  will  adequately  address  any 
concerns  over  the  prior  rule's  potential 
for  tmnecessary  delay  and  uncertainfy.* 

The  Board  is  also  amending  the 
provision  regarding  the  payment  of 
reasonable  expenses  and  costs  as  they 
are  incurred  in  advance  of  any  final 
resolution  of  the  legal  action.  Old 
S  522.72(e)  had  authorized  a  majorify  of 
a  Bank's  directors  to  pay  such  expenses 


*  This  clariflcatioD  is  contiatent  with  the  gtmeral 
modem  trend  in  coiporate  law. 

*  The  Board  it  alio  amending  the  provision 
allowing  the  purchase  of  indemnification  insurance 
by  deleting  the  old  prohibition  against  the  purchase 
of  coverage  for  losses  from  "willful  or  criminal 
misconduct."  New  paragraph  (e)  allows  the  Banks 
and  Bank  System  Offices  to  purchase  insurance  to 
the  extent  permitted  by  applicable  state  law.  The 
old  prohibition  was  an  unnecessary  statement  of  the 
hmitations  already  imposed  by  law  and  sound 
buainesa  )udgm«nL 


in  connection  with  an  action  concluding 
that  the  person  "ultimately  may  become 
entitied  to  indemnification"  tmder  the 
regulation,  subject  to  any  conditions 
that  were  deemed  warranted  (such  as  a 
requirement  that  payments  be 
reimbursed  should  the  indemnitee 
ultimately  ttun  out  not  to  be  entitied  to 
payment  under  the  rule).  The  amended 
provision  (which  now  appears  in 
paragraph  (f))  clarifies  tiiat  such 
expenses  are  to  be  paid  as  they  are 
incurred.  The  amendment  also 
strengthens  these  protections  by 
providing  for  essentially  automatic 
reimbursement  of  such  advance 
expenses  as  they  are  incurred  where  the 
applicant  certifies  and  supports  his  right 
to  payment  as  one  who  ultimately  may 
become  entitled  to  indemnification 
under  the  regulation. 

However,  in  order  to  protect  the  Bank 
System  against  imreasonable  or 
fi-audulent  claims,  such  advance 
pajrments  would  not  commence  imtil  30 
days  following  notice  to  the  Bank  (or  in 
the  case  of  a  Bank  System  Office,  the 
Board).  At  any  time  following  notice,  the 
Bank  (or  the  Board)  can  prevent  any 
advanced  payments  under  new 
paragraph  (f)  if  it  finds  that  the 
appUcant  is  not  entitied  to  them  tmder 
the  regulation.  Again,  any  reasonable 
conditions  may  be  attached  to  such 
payments  in  the  particular  case, 
including  a  reimbursement 
requirement.^  The  Board  concurs  with 
the  Banks'  recommendation  that  this 
provision  is  necessary  in  order  to 
protect  Bank  System  personnel  against 
the  ongoing  depletion  of  their  own 
resources  even  though  they  might  finaUy 
obtain  an  indemnification  payment  at 
the  ultimate  conclusion  of  the  case.  The 
Board  recognizes  that  the  risk  of 
personal  financial  expostire  can  be 
enormous  even  in  defending  against  the 
preliminary  stages  of  a  legal  action. 

Finally,  since  these  amendments 
solely  afiect  the  internal  operations  of 
the  Federal  Home  Loan  Bank  System. 
the  Board  finds  that  a  notice  and 
comment  procediue  is  not  necessary 
under  the  Administrative  Procedures 


*  Of  course,  sound  business  procedure  would 
generally  dictate  that  a  written  agreement  be 
obtained  from  any  indemnified  party  for  repayment 
of  all  reimbursed  expenses  that  the  person  is  not 
ultimately  entitled  to  receive.  Funds  disbursed 
under  paragraph  (f)  would  be  reimbursed  to  the 
Bank  or  the  Bank  System  Office  after  it  is 
determined  that  the  employee  was  not  entitled  to 
these  payments  under  tlie  re  'ulation.  Although  an 
affirmative  or  negative  finding  may  be  adopted  by 
the  Bank  or  Board  at  any  time  following  an 
application  for  advance  payments  of  expenses, 
paragraph  (f)(3)  requires  in  every  case  in  which 
advance  payments  have  been  made  that  a  finding 
as  to  entitlement  be  made  following  completion  and 
termination  of  the  action  giving  rise  to  the 
payment!. 


Act.  Moreover,  the  Board  finds  that 
good  cause  exists  for  suspension  of  the 
usual  thirty-day  delayed  effective  date 
since  these  amendments  do  not  result  in 
any  additional  burdens  on  third  parties, 
but  simply  clarify  existing  provisions  or 
confer  additional  benefits.  See  5  U.S.C 
553. 

List  of  Subjects  in  12  CFR  Part  522 

Conflicts  of  interest.  Federal  home 
loan  banks. 

Accordingly,  the  Board  hereby 
amends  Part  522.  Subchapter  B.  Chapter 
V  of  Titie  12.  Code  of  Federal 
Regtilations  as  set  forth  below. 

SUBCHAPTER  B— FEOCRAL  HOME  LOAN 
BANK  SYSTEM 

PART  522— ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  Part  522 
continues  to  read  as  follows: 

Authority:  Sec.  5B,  47  Stat  727.  as  added  by 
sec.  4,  80  Stat  824,  as  amended  (12  U.S.C 
1425b):  sees.  8-7. 47  Stat  727.  730.  as 
amended  (12  U.S.C.  1428-1427);  sec.  17, 47 
Stat  736.  as  amended  (12  U.S.C.  1437):  sec.  S, 
48  Stat.  132.  as  amended  (12  U.S.C.  1484); 
sees.  402-403,  407,  48  Stat.  1256-1257. 1280,  as 
amended  (12  U.S.C.  1725-1726, 1730);  sec  207, 
82  Stat.  692,  as  added  by  sec.  la.  76  Stat. 
1123,  as  amended  (18  US.C.  207);  sec.  602,  92 
Stat  2115,  as  amended  (42  U.S.C.  8101  et 
aeq.y.  Reorg.  Plan  No.  6  of  1961.  reprinted  in 
12  U.S.C.A.  1437  App.  (West  Supp.  1986). 

2.  Section  522.72  is  revised  to  read  as 
follows: 

S  522.72    indemnmcation. 

(a)  Definitions  and  rules  of 
construction.  (1)  Definitions  for 
purposes  of  this  section. 

(i)  Action.  Any  judicial  or 
administrative  proceeding,  or  threatened 
proceeding,  whether  dvil,  criminal  or 
otherwise,  including  any  appeal  or  other 
proceeding  for  review; 

(ii)  Court  Includes,  without  limitation, 
any  court  to  which  or  in  which  any 
appeal  or  any  proceeding  for  review  is 
brought. 

(iii)  Final  Judgment  A  judgment 
decree,  or  order  which  is  not  appealable 
or  as  to  which  the  period  for  appeal  has 
expired  with  no  appeal  taken. 

(iv)  Settlement  Includes  entry  of  a 
judgment  by  consent  or  confession  or 
plea  of  guilfy  or  nolo  contendere. 

(v)  Bank  System  Office.  Means  the 
following  offices  within  the  Federal 
Home  Loan  Bank  System:  the  Office  of 
Regulatory  Activities,  the  Office  of 
Finance,  and  the  Office  of  Education. 

(2)  References  in  this  section  to  any 
individual  or  other  person,  including  any 
Bank  or  Bank  System  Office,  shall 
include  any  legal  representatives. 
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successors,  assigns,  executors  and 
administrators  thereof.  The  provisions 
of  this  section  shall  apply  to  any 
application  for  indenmification  of  Bank 
or  Bank  System  Office  personnel  that  is 
pending  on.  or  filed  after  the  effective 
date  of  this  section,  without  regard  to 
whether  the  application  for 
indemnification  concerns  actions  taken 
prior  to  the  effective  date  of  this  section. 

(b)  General.  Subject  to  paragraph  (c) 
of  this  section,  a  Bank  shall  indemnify 
any  person  against  whom  an  action  is 
brought  or  threatened  because  that 
person  is  or  was  a  director,  officer,  or 
employee  of  the  Bank;  and  subject  to 
paragraph  (d)  of  this  section,  a  Bank 
System  Office  shall  indemnify  any 
person  against  whom  an  action  is 
brought  or  threatened  because  that 
person  is  or  was  a  director,  officer,  or 
employee  of  that  Bank  System  Office, 
for 

(1)  Any  amount  for  which  that  person 
becomes  liable  under  a  judgment  or 
settlement  in  such  action;  and 

(2)  Reasonable  costs  and  expenses, 
including  reasonable  attorney's  fees, 
actually  paid  or  incurred  by  Uiat  person 
in  defending  or  settling  sudi  action,  or  in 
enforcing  his  rights  under  this  section  if 
he  attains  a  favorable  judgment  in  such 
enforcement  action. 

(c)  Requirements  for  indemnification 
of  a  director,  officer,  or  employee  of  a 
Bank.  (1)  Indemnification  shall  be  made 
to  such  person  under  paragraph  (b)  of 
this  section  only  if: 

(i)  Final  judgment  on  the  merits  is  in 
his  favon  or 

(ii)  In  case  of:  (A)  Settlement.  (B) 
jud^ent  against  him,  or  (C)  final 
judgment  in  his  favor,  other  than  on  the 
merits,  if  a  majority  of  a  quorum  of 
disinterested  directors  of  the  Bank  duly 
adopts  a  resolution  determining  that  he 
was  acting  in  good  faith  within  the 
scope  of  his  employment  or  authority  as 
he  could  reasonably  have  perceived  it 
under  the  circumstances  and  for  a 
purpose  he  could  reasonably  have 
believed  under  the  circumstances  was  in 
the  best  interest  of  the  Bank  or  its 
members  or  the  Federal  Home  Loan 
Bank  System. 

(2)  Provided,  however,  that  no 
indemnification  shall  be  made  unless 
the  Bank  gives  the  Board  at  least  30 
days'  notice  of  its  intention  to  make 
such  indemnification.  Such  notice  shall 
state  the  facts  on  which  the  action 
arose,  the  terms  of  any  settlement,  and 
any  disposition  of  the  action  by  a  court. 
Such  notice,  a  copy  thereof,  and  a 
certified  copy  of  the  resolution 
containing  the  required  determination 
by  the  board  of  directors  shall  be  sent  to 
the  Secretary  to  the  Board,  who  shall 
promptly  aclcnowledge  receipt  thereof. 


The  notice  period  shall  run  from  the 
date  of  such  receipt  No  such 
indemnification  shall  be  made  if  the 
Board  advises  the  Bank  in  writing, 
within  such  notice  period  of  its  objection 
thereto,  based  upon  the  Board's 
reasonable  determination  that 
indemnification  is  not  warranted  under 
the  standards  set  forth  in  this  section. 
As  part  of  its  notification  to  the  Bank, 
the  Board  will  provide  a  written 
statement  detailing  the  reasons  for  its 
objections,  and.  if  the  Bank  believes 
there  are  any  material  misstatements  of 
law  or  fact,  the  Bank  may,  within  ten 
days  from  receipt  of  notice  from  the 
Board,  request  the  Board  to  reconsider 
its  objection.  The  Board  will  review  the 
request  for  reconsideration  within  ten 
days  of  receipt  of  such  request 

(3)  Any  director  of  the  Bank  having  a 
personal  interest  in  the  application  for 
indemnification  shall  be  disqucdified 
from  voting  on  the  resolution  required 
under  this  section.  In  the  event  that  the 
necessary  resolution  cannot  be  duly 
adopted  by  a  majority  of  a  quorum  of 
the  Bank's  disinterested  directors,  then 
the  determination  to  indemnify  under 
this  section  shall  be  made  by 
independent  legal  counsel  pursuant  to 
the  standard  set  forth  in  paragraph  (c)(1) 
of  this  section. 

(d)  Requirements  for  indemnification 
of  a  director,  officer,  or  employee  of  a 
Bank  System  Office.  (1)  Indemnification 
shall  be  made  to  such  person  under 
paragraph  (b)  of  this  section  only  if: 

(i)  Final  judgment  on  the  merits  is  in 
his  favor  or 

(ii)  In  case  of:  (A)  Settiement  (B)  final 
judgment  against  him,  or  (C)  final 
judgment  in  his  favor,  other  than  on  the 
merits,  if  the  Board  or  its  designee 
determines  that  he  was  acting  in  good 
faith  within  the  scope  of  his  employment 
or  authority  as  he  could  reasonably 
have  perceived  it  under  the 
circumstances  and  for  a  purpose  he 
could  reasonably  have  believed  under 
the  circumstances  was  in  the  best 
interests  of  the  Bank  System  Office  or 
the  Board  or  the  Federal  Home  Loan 
Bank  System. 

(2)  A  person  covered  by  this 
paragraph  against  whom  a  judicial  or 
administrative  proceeding  is  threatened 
or  initiated  shall  give  notice  as  soon  as 
practicable  to  the  Board,  the  Bank 
System  Office,  and  each  of  the  Banks. 
Such  notice  shall  state  the  facts  on 
which  the  action  arose,  the  terms  of  any 
settlement  and  any  disposition  of  the 
action  by  a  court,  as  well  as  a 
certification  and  supporting  statement 
as  to  the  person's  belief  that  he  is 
entitied  to  indemnification  under  this 
section.  Within  30  days  from  receipt  of 
such  notice,  the  Board  or  its  designee 


shall  make  a  determination  under  the 
standards  set  forth  in  this  section  after 
giving  due  consideration  to  any 
comment  or  advice  received  bom  any  of 
the  Banks. 

(e)  Insurance.  To  the  extent  permitted 
under  applicable  law  of  the  state  in 
which  its  principal  office  is  located,  a 
Bank  and  a  Bank  System  Office  may 
obtain  insurance  to  protect  it  and  its 
directors,  officers,  and  employees  from 
potential  losses  arising  fit)m  claims 
against  any  of  them  for  alleged  wrongful 
acts  committed  in  their  capacity  as 
directors,  officers  or  employees. 

(f)  Advance  Payment  of  Expenses.  (1) 
Payments  of  reasonable  costs  and 
expenses  (including  reasonable  attorney 
fees]  shall  be  paid  by  the  appropriate 
B€uik  or  Bank  System  Office  as  they  are 
incurred  in  defending  against  any 
actioa  and  in  advance  of  any  settiement 
or  resolution  of  the  action,  beginning  30 
days  bora  the  date  of  receipt  by  the 
Bank  and  its  General  Counsel  (or,  in  the 
case  of  a  Bank  System  Office  matter,  the 
Board  and  its  General  Counsel)  of  any 
person's  written  application  for 
indemnffication,  including  a  certification 
and  supporting  statement  of  that 
person's  belief  that  he  ultimately  may 
become  entitied  to  indemnification 
under  this  section;  provided,  however, 
that  no  such  advance  payment  of 
incurred  costs  and  expenses  shall  be 
made,  or  continued  to  be  made,  if  a 
disinterested  majority  of  a  quorum  of 
the  Bank's  directors  (or,  in  the  case  of  a 
Bank  System  Office  matter,  the  Board  or 
its  designee)  reasonably  concludes  that 
the  director,  officer,  or  employee 
ultimately  would  not  likely  become 
entitied  to  indemnification  under  this 
section.  In  the  case  of  such  a  finding, 
advanced  payments  to  which  the 
director,  officer,  or  employee  is  not 
entitied  under  this  paragraph  shall  be 
reimbursed  to  the  Bank  or  Bank  System 
Office. 

(2)  Nothing  in  this  paragraph  shall 
prevent  the  directors  of  a  Bank  (or,  in 
the  case  of  a  Bank  System  Office  matter, 
the  Board  or  its  designee]  from  imposing 
such  contractual  conditions  on  the 
advance  payment  of  costs  and  expenses 
as  they  deem  warranted  to  protect  the 
interests  of  a  Bank  or  Bank  System 
Office. 

(3)  In  any  action  in  which  advance 
payments  have  been  made  imder  this 
paragraph,  and  following  termination  of 
the  action,  whether  by  final  judgment 
settlement,  or  otherwise,  the  Bank  (or,  in 
the  case  of  a  Bank  System  Office  matter, 
the  Board  or  its  designee)  shall  make  a 
finding  under  this  paragraph  as  to 
whether  or  not  reimbursement  should  be 
made  of  the  advance  payments.  Nothing 
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in  this  paragraph  shall  prevent  the  due 
adoption  of  a  resolution  at  any  time 
prior  to  the  termination  of  the  action  as 
to  whether  advance  payment  of 
expenses  should  or  should  not  be  made 
imder  this  paragraph. 

(g)  Indemnification  Relating  to 
Services  Performed  on  Behalf  of  the 
Financing  Corporation.  For  the  purposes 
of  paragraph  (b)  of  this  section,  if  an 
action  is  brought  or  threatened  against  a 
director,  officer,  or  employee  of  either  a 
Bank  or  a  Bank  System  Office  because 
of  that  person's  service  to  or  on  behalf 
of  the  Financing  Corporation  ("PICO"), 
as  defined  in  Pari  592  of  this  Chapter, 
then  the  action  shall  be  deemed  to  be 
brought  or  threatened  because  that 
person  is  or  was  a  director,  officer,  or 
employee  of  the  Bank  or  Bank  System 
Office  then  employing  that  person  at  the 
time  the  service  to  FICO  was  performed, 
and  indemnification  may  accordingly  be 
sought  under  the  appropriate  provisions 
of  this  section. 

(h)  Exclusiveness  of  provisions.  No 
Bank  or  Bank  System  Office  shall 
indemnify  any  person  referred  to  in 
paragraph  (b]  of  this  section  or  obtain 
insurance  referred  to  in  paragraph  (e)  of 
this  section  other  than  in  accordance 
with  this  section;  except  that 
indemnification  may  be  paid  in 
accordance  with  any  indemnification 
commitment  that  has  been,  or  is 
hereafter  made  by  a  Bank(s)  or  Bank 
System  Office  pursuant  to  and  in 
accordance  with  duly  delegated 
authority  from  the  Board  authorizing 
any  such  indemnification  commitment. 

By  the  Federal  Home  Loan  Bank  Board 
John  F.  Ghizsoni, 

Assistant  Secretary. 

[FR  Doc.  88-29978  Filed  12-28-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 

[ReguMton  C;  Docket  No.  R-eess] 

Home  Mortgage  Disclosure;  Technical 
Amendment  to  Regulation  C 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 


:  On  August  19, 1988,  the  Board 
published  a  revised  Regulation  C  (Home 
Mortgage  Disclosure]  (53  FR  31683).  The 
Board  is  now  republishing  the  reporting 
forms  and  instructions  (contained  in 
Appendix  A  of  the  regulation)  to 
incorporate  minor  technical  revisions. 
These  revisions  clarify  the  forms  and 
instructions  but  do  not  modify  any 
reporting  requirements. 

EFFECTIVE  DATE:  December  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Noto  or  Linda  Vespereny, 
Staff  Attorneys,  Division  of  Ccmsumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  202- 
452-2412  or  202-452-3667;  for  tiie 
hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorothea  Thompson. 
Telecommunications  Device  for  the 
Deaf,  at  202^52-3544. 

SUPPLEMENTARY  MFORMATKNI: 

Appendix  A  of  the  Board's  Regulation  C 
(Home  Mortgage  Disclosure]  (12  CFR 
Pari  203]  contains  the  reportiiig  forms 
and  instructions  that  are  to  be  used  by 
financial  institutions  in  filing  their 
reports  of  mortgage  loan  data  under  the 
Home  Mortgage  Disclosure  Act  On 
August  19, 1988,  the  Board  pubUshed  a 
revised  Regulation  C  (53  FR  31683). 
Among  other  things,  the  revisions 
simplified  and  clarified  the  text  of  the 


regulation  and  the  reporting  forms  and 
instructions. 

The  Board  is  now  republishing 
Appendix  A  of  the  regulation  to 
incorporate  technical  changes;  no 
substantive  changes  are  involved.  The 
revisions  to  the  reporting  forms  involve 
a  minor  word  change  in  part  of  the  tide 
to  the  HMDA-1  form  and  changed 
wording  of  the  census-tract  column,  for 
greater  clarity.  Changes  to  the 
instioictions  reflect  the  deletion  of 
duplicated  material  and  conform  the 
language  used  in  the  different  forms.  A 
list  of  the  federal  supervisory  agencies 
to  which  HMDA  statements  must  be 
submitted  has  been  added  for  the 
convenience  of  reporting  institutions. 

Because  this  action  involves  only 
minor  technical  changes  to  the  text  of 
the  reporting  fonns  and  instructions,  the 
Board  finds  tiiat  advance  notice  and 
public  comment  on  the  revisions  is 
unnecessary.  Similarly,  because 
institutions  must  use  the  revised  forms 
to  report  loan  data  in  March  of  1989,  the 
revisions  are  effective  December  30, 
1988. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking.  Consumer  protection. 
Federal  Reserve  System,  Home 
mortgage  disclosure.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  this  notice, 
12  CFR  203  is  amended  as  follows: 

PART  203-{AMENDED] 

1.  The  authority  citation  for  12  CFR 
203  continues  to  read  as  follows: 

Audiority:  12  U.S.C.  2801-2810. 

2.  Appendix  A  to  12  CFR  203  is 
revised  in  its  entirety  to  read  as  follows: 

Appendix  A — Fonns  and  Instructioiu 

swing  Cod*  6210-01-M 


MORTGAGE  LOAN  DISCLOSURE  STATEMENT 
FORM  HMDA-1 

Public  wpoftlnfl  bunlwi  fw  thl»  coll«llon  of  Intonwllon  Is  •»«"«««'<«>  "7 '"" 
Tlo SO i!o«.^ rwpooM,  with  V,  »«*g« o( 30 hoorepw r~ponM.  tnc^i^O 
llnw  to  oMhw  and  m«lnt«ln  lh«  data  n—<tii  and  to  f»»l««  inalructlont  and  com- 
PW.  thTmfOftnatlor  collaetlor.  Send  commant.  faoafdlno  '•"•»"'*;"  "''™'» 
oTany  othar  aaoacl  ol  thl«  colUction  of  Intormatlon,  Includlnfl  tuflgartlooa  Iw  taduc- 
"g"ha  tTdafTto  Sacratafy.  Board  o(  Qo^mors  of  tha  FadaralBaaajva  Sjatam. 
VMsnington  0  C.  20551,  and  to  lh«  Offica  of  Infomialior  and  Ragulalory  AftaW, 
Oftica  of  Managamant  and  Budgal.  Waahlngton.  DC.  20503. 

Instructions  to  Commercial  Banl^s, 

Savings  BanKs,  Savings  and  Loan  Associations, 

Credit  Unions  and  Other  Depository  Institutions 


A.  WHO  MUST  USE  THIS  FORM 

1.  A  commercial  bank,  savings  bank,  savings  and  loan  associa- 
tion, building  and  loan  association,  homestead  association 
(including  a  cooperative  bank)  or  credit  union  must  complete 
this  HMDA-1  form  to  disclose  loan  data  for  •  given  calendar 
year  If  on  the  preceding  December  31  the  Institution: 

a.  had  assets  of  more  f^an  $10  million,  and 

b .  had  a  home  or  a  branch  office  In  a  metropolitan  statistical 
area  (MSA)  or  a  primary  metropolitan  statistical  area 
(PMSA). 

Example:  It  on  December  31.  1937,  your  home  office  was 
located  In  an  MS/»  and  your  assets  exceeded  $10  million, 
you  mosf  compile  data  and  complete  a  disclosure  state- 
ment for  all  tiome  purcliase  and  home  Improvement  loams 
that  you  originate  or  purchase  during  calendar  year  1988. 

2.  However,  your  Institution  need  not  complete  a  disclosure 
statement-even  though  It  meets  the  tests  for  asset  size  and 
location— If  It  makes  no  first-lien  mortgage  loans  on  1-to-4 
family  dwellings  In  the  calendar  year  for  which  the  data  are 
compiled. 

3.  Any  majority-owned  subsidiary  Is  deemed  to  be  part  of  the  par- 
ent institution.  Consequently,  you  should  consolWate  into  your 
disclosure  statement  loan  data  relating  to  originations  and  pur- 
chases by  all  of  your  institution's  majority-owned  subsidiaries 


(Including  a  majority-owned  service  corporation.  In  the  case 
of  a  savings  and  loan  association).  To  comply  with  the  require- 
ments described  under  section  G  (Geographic  Itemization)  be- 
low. Itemize  loan  data  for  MSAs  or  PMSAs  where  the  parent 
institution  has  a  home  or  branch  offices. 

Example:  If  you  have  home  and  branch  offices  in  New  York 
City,  and  your  subsidiary's  loan  offices  are  In  Philadelphia, 
Iternize  data  by  census  tract  in  Section  1  only  for  the  New  York 
Pt/ISA.  Report  loan  data  on  loans  relating  to  property  located 
anywhere  outside  the  New  York  PMSA— including  loans  In 
Philadelphia— as  an  aggregate  sum  in  Section  2  (Loans  on 
property  not  located  In  H^SAs/PMSAs  where  institution  has 
home  or  branch  offices). 


H.  V^HO  MUST  USE  OTHER  FORMS 

1.  Mortgage  banking  subsidiaries  of  bank  holding  companies, 
mortgage  banking  subsidiaries  of  savings  and  loan  holding 
companies,  and  savings  and  loan  service  corporations  that 
originate  or  purchase  mortgage  loans  (other  than  service  cor- 
porations that  are  majority-owned  by  a  single  savings  and  loan 
association)  must  use  the  HMDA-2  form  Instead  of  the 
HMDA-1. 

2.  Institutions  that  have  been  exempted  by  the  Federal  Reserve 
Board  from  complying  with  federal  law  because  they  are 
covered  by  a  similar  state  law  on  mortgage  loan  disclosures 
must  use  the  disclosure  form  required  by  their  state  law. 


C.  FORMAT 

1.  You  must  use  the  format  of  the  HMDA-1  form,  but  you  are  not 
required  to  use  the  form  Itself.  For  example,  you  may  produce 
a  computer  printout  of  your  disclosure  statement  Instead.  But 
you  must  give  all  the  identifying  Information  asked  for  at  the 
top  of  the  form,  use  the  prescribed  column  headings,  provide 
the  signature  of  a  certifying  officer,  etc. 

2.  If  your  report  on  loan  originations  or  purchases  consists  of 
more  than  one  page,  number  the  pages  and  include  the  name 
of  your  institution  and  the  MSA/PMSA  number  at  the  top  of 


Paga  1  (HMIDA-l  Instructions) 


each  page.  Enter  the  totals  for  the  MSA/PMSA  on  the  final 
page;  do  not  give  subtotals  on  eariler  pages.  Report  the  Sec- 
tion 2  data  (Loans  on  property  not  located  In  MSAs/PMSAs) 
on  the  final  page.  If  your  report  itemizes  data  for  more  than 
one  MSA/PMSA.  report  the  Section  2  data  only  once  for  Part  A 
and  once  for  Part  B— not  with  each  MSA/PMSA. 


D.  WHEN  AND  WHERE  STATEMENT  IS  DUE 

1.  You  must  send  two  copies  of  your  disclosure  statement  to  the 
office  specified  by  your  federal  supervisory  agency  no  later 
than  March  31  following  the  calendar  year  for  which  the  loan 
data  are  compiled.  A  list  o«  the  agencies  appears  at  the  end 
of  these  Instructions. 

2.  The  completed  disclosure  statement  must  be  signed  by  an  of- 
ficer of  your  Institution  (both  Part  A  and  Part  B,  on  the  final 
page  of  each)  certifying  to  the  accuracy  of  the  data  and  In- 
dicating whether  the  statement  includes  data  of  a  majority- 
owned  subsidiary.  (See  paragraph  3  of  section  A  above.) 

3.  You  also  must  make  your  disclosure  statement  available  no 
later  than  March  31  for  Inspection  by  the  public  at  your  home 
office  and,  If  you  have  branch  offices  in  other  MSAs/PMSAs. 
at  one  branch  office  In  each  of  these  MSAs/PMSAs. 


E.  DATA  TO  BE  SHOWN 

1 .  Ofiglnatioiw  and  purchase*.  Show  the  data  on  home  purchase 
and  home  improvement  loans  that  you  originated  or  purchased 
during  the  calendar  year  covered  by  the  disclosure  statement. 
(Certain  refinancings  are  to  be  included;  for  example,  see  para- 
graph 3  of  the  Instructions  for  column  A,  under  section  H  be- 
low.) Report  the  data  on  loan  originations  on  Part  A  of  the  form 
and  the  data  on  loan  purchases  on  Part  B  of  the  form  even 
if  the  loans  were  subsequently  sold.  If  you  have  no  loans  to 
report  In  one  of  the  two  parts,  enter  "none"  in  the  column 
provided  for  census  tract  numbers  and  enter  zeros  in  Columns 
A  through  E;  this  helps  to  show  that  no  part  of  an  institution's 
report  has  been  lost. 

2.  Number  and  total  dollar  amount  Show  the  number  of  loans 
and  the  total  dollar  amount  of  loans  for  each  category  on  the 
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statement.  For  home  purchase  loans  that  you  originate,  "to- 
tal dollar  amount"  means  the  original  principal  amount  of  the 
loans.  For  home  purchase  loans  that  you  purchase,  "total  dol- 
lar amount"  means  the  unpaid  principal  tMlance  of  the  loans 
at  time  of  purchase.  For  home  Improvement  loans  (both  origi- 
nations and  purchases),  you  may  include  unpaid  finance 
charges  In  the  "total  dollar  amount"  if  that  Is  how  you  record 
such  loans  on  your  books. 

3.  Rounding.  Round  all  dollar  arr>ounts  to  the  nearest  thousand 
($500  Should  be  rounded  up),  and  show  in  terms  of  thousands. 


P.  DATA  TO  BE  EXCLUDED 

Do  not  repoH  the  following  types  of  loans: 

1.  loans  that,  although  secured  by  real  estate,  are  made  for  pur- 
poses ottwr  than  for  home  purchase  or  home  Improvement  (for 
example,  do  not  report  a  loan  secured  by  residential  real  prop- 
erty If  the  proceeds  are  to  be  used  for  financing  education, 
a  vacation,  or  business  operations); 

2.  loans  made  or  purchased  in  a  fiduciary  capacity  (for  example, 
by  your  trust  department), 

3.  loans  on  unimproved  land; 

4.  refinancing  of  a  loan  that  you  originated,  if  the  refinancing  In- 
volves no  increase  In  the  outstanding  principal,  aside  from 
closing  costs  and  unpaid  finance  charges; 

5.  construction  loans  and  other  temporary  financing; 

6.  purctMse  of  an  Interest  In  a  pool  of  mortgage  loans  such  as 
mortgage  participation  certificates;  or 

7.  purchases  solely  of  the  right  to  service  loans. 


Q.  QEOQRAPHIC  ITEMIZATtON  (breakdown  of  loan  data  for  each 
MSA  or  PMSA  by  census  tract  or  county  and  listing  of  loan 
data  in  the  outslde-MSA/PMSA  category). 


1.  MSA/PMSA.  You  must  compile  loan  data  geographically  for 
each  MSA  or  PMSA  In  which  you  have  a  home  or  branch  office. 
(See  Item  6  below  for  treatment  of  loans  on  property  outside 
MSAs/PMSAs.)  Start  a  new  page  for  each  MSA  or  PMSA,  If  you 
Itemize  data  for  more  than  one  MSA/PMSA.  Use  the 
MSA/PMSA  boundaries  (defined  by  the  U.S.  Office  of  Manage- 
ntent  and  Budget)  that  were  in  effect  on  January  1  of  the  calen- 
dar year  for  which  the  loan  data  are  compiled. 

2.  Census  tract  or  county.  For  loans  on  property  located  within 
one  of  these  MSAs/PMSAs,  itemize  the  data  by  the  census 
tract  In  which  the  property  Is  located,  except  that  you  must 
Itemize  the  data  by  county  Instead  of  census  tract  when  the 
property: 

a.  is  located  in  an  area  that  is  not  divided  into  census  tracts 
on  ttw  U.  S.  Census  Bureau's  census  tract  outline  mape  (see 
item  3  below);  or 

b.  is  located  in  a  county  with  a  population  of  30,000  or  less. 

To  determine  population,  use  the  Census  Bureau's  PC80-1-A 
population  series  even  if  the  population  has  increased  atx>ve 
30,000  since  1960. 

3.  Census  tract  maps.  To  determine  census  tract  numbers,  con- 
sult the  Census  Bureau's  census  tract  outline  maps.  You  may 
use  the  maps  of  the  appropriate  MSAs/PMSAs  in  the  Census 
Bureau's  PHC80-2  series  for  the  1980  census,  or  equivalent 
census  data  from  the  Census  Bureau  (such  as  QBF/OIME  files) 
or  from  a  private  publisher.  Use  the  maps  In  the  1980  series 
of  equivalent  data  even  if  more  current  maps  or  data  are 
available. 

4.  Compilation.  Enter  the  data  for  all  loans  made  In  a  given 
census  tract  on  the  sanrie  line,  listing  the  number  and  total  dol- 
lar amount  in  the  appropriate  columns  (as  descrlt>ed  below  in 
section  H)  and  listing  the  census  tracts  in  nunMrlcal  sequence. 
Do  the  same  for  loans  made  in  a  given  county. 

b.  Duplicate  census  tract  numbers.  Then  are  duplicate  census 
tract  numbers  in  certain  MSAs/PMSAs.  In  such  cases,  you 
must  indicate  the  county  (t>y  name  or  numtMr)  in  addition  to 
the  tract  number.  Your  supervisory  agerKy  will  provide  a  list 
of  the  MSAs/PMSAs  with  duplicate  census  tract  numbers. 


Pan*  2  (HMDA-1  InttructlonO 


Outside-MSA/PMSA.  For  loans  on  pnjperty  located  outside  the 
MSAs/PMSAs  In  which  you  have  a  home  or  t>ranch  office  (or 
outside  any  MSA/PMSA),  report  the  loan  data  as  an  aggregate 
sum  in  Section  2  of  the  form.  You  do  not  have  to  itemize  ttrase 
loans  by  census  tract  or  county.  (But  you  will  have  to  Itemize 
the  data  by  type  of  loan,  as  described  in  section  H  below.) 


H.  TYPE-OF-LOAN  ITEMIZATION  (Breakdown  of  each  geographic 
grouping  into  loan  categories— Columns  A-E). 

Column  A:  FHA,  FmHA,  and  VA  loans  on  1-to-4  family  dwellings. 

1.  Report  in  Column  A  loans  made  for  the  purpose  of  purchas- 
ing a  residential  dwelling  for  1  to  4  families  if  the  loan  Is 
secured  by  a  lien  and  If  It  Is  Insured  or  guaranteed  by  FHA, 
FmHA,  or  VA. 

2.  At  your  option,  you  may  Include  loans  that  are  made  for  home 
improvement  purposes  but  are  secured  by  a  first  lien.  If  you 
normally  classify  first-lien  loans  as  purchase  loans. 

3.  Include  refinancings  if  there  is  an  increase  In  tfie  outstand- 
ing prir>clpal  aside  from  any  increase  related  to  closing  costs 
or  unpaid  finance  charges,  or  the  original  loan  was  made  by 
another  lender. 

4.  include  any  nonoccupant  FHA,  FmHA,  or  VA  loans  In  this 
column  as  well  as  in  Column  E. 

Column  B:  Conventional  home  purchase  loans  on  1-to-4  family 
dwellings. 

1.  Report  in  Column  B  conventional  loans  (all  loans  other  than 
FHA,  FmHA,  and  VA  loans)  made  for  the  purpose  of  purchas- 
ing a  residential  dwelling  for  1  to  4  families  If  the  loans  are 
secured  by  a  lien. 

2.  Include  refinancings  if  there  is  an  increase  in  tf>e  outstand- 
ing principal  aside  from  any  increase  related  to  closing  costs 
or  unpaid  finance  charges,  or  if  the  original  loan  was  made 
by  another  lender. 

3.  Include  any  nonoccupant  conventional  loans  in  this  column 
as  well  as  in  Column  E. 
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4  At  your  option,  you  may  include  loans  that  are  made  tor  home 
improvement  purposes  but  that  are  secured  Dy  a  first  lien,  if 
you  normally  classify  first-lien  loans  as  purchase  loans. 

Column  C:  Home  improvemsnt  loans  on  1-to^  family  dwellings. 

1.  Report  in  Column  C  only  loans  that: 

a.  the  borrowers  have  said  are  to  be  used  for  repairing, 
rehabilitating,  or  remodeling  residential  dwellings,  and 

b.  are  recorded  on  your  books  as  home  Improvement  loans. 

2.  Include  both  secured  and  unsecured  loans. 

3.  At  your  option,  you  may  Include  home  equity  lines  of  credit 
In  Column  C;  Include  the  portion  of  the  line  of  credit  that  the 


borrower  Indicates  will  be  used  for  home  Improvement  pur- 
poses, at  the  time  the  account  is  opened.  Report  only  for  the 
year  the  line  Is  established. 

4.  You  may  Include  unpaid  finance  charges  In  the  "total  dollar 
amount"  if  that  Is  how  you  record  such  loans  on  your  books. 

5.  Include  any  nonoccupant  home  improvement  loans  In  this 
column  as  well  as  in  Column  E. 

Column  D:  Loane  on  multlfamlly  dwellings  (6  w  more  families). 

1.  Report  In  Column  D  loans  on  dwellings  for  S  or  more  families, 
Irtcluding  both  loans  for  home  purchase  and  loans  for  home 
impfovement. 

2.  Do  not  report  loans  on  Individual  condominium  or  coopera- 
tive units  In  Column  D;  report  such  loans  In  Columns  A.  B,  or  C. 


Federal  Supervisory  Ageneies 

Disclosure  statements  should  be  sent  to  your  federal  supervisory  agency  office  as  specified  below.  Any 
questions  may  also  be  directed  to  your  agency. 

"'Tompt'oler  of  the  Currency  regional  office  serving  the  district  in  which  the  national  bank  is  located. 

Sfafe  Member  Banks  ^     ,.  .    ,      .  h 

Federal  Reserve  Bank  serving  the  district  in  which  the  state  member  bank  is  located. 

Nonmamber  Insured  Banks  (except  for  Federal  Savings  Banks)  ^,  ^  ...   ^..^i, ,.  ,^.,-^ 

F^eral  Deposit  Insurance  Corporation  Regional  Director  for  the  region  .n  which  the  bank  IS  located. 

Saving,  Instiwtions  Insured  by  FSUC  and  Members  Of  the  fHLB  System  (excefit  for  State  Savings  Bank* 

"""XdJrmHoL  Loan  Bank  Board  Supervisory  Agent  In  the  district  in  which  the  institution  Is  located. 

Credit  Unions 

National  Credit  Union  Administration 
Office  of  Exarnination  and  Insurance 
1776  G  Street.  N.W. 
Washington,  DC.  20496 

'"  TeS^'^rSTn^ilrc:  corporation  Regional  Director  for  the  region  in  which  the  institution  .. 
located. 
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Column  E:  Nonoccupant  loans  on  1-lo^  family  dwellings. 

1.  Report  In  Column  E  any  home  purchase  and  home  Improve- 
ment loans  on  1-to-4  family  dwellings  (listed  in  Columns  A,  B, 
and  C)  made  to  borrowers  who  indtoated  at  the  time  of  the  loan 
application  that  they  did  not  Intend  to  use  the  property  as  a 
principal  dwelling. 

2  In  completing  Column  E  of  Part  B,  you  may  assuTie  that  a 
purchased  loah  does  not  fall  Irt  the  "honoccupant"  calegdry 
unless  your  documents  contain  Information  to  the  contrary. 

3.  Do  not  complete  Column  6  for  loans  that  yOU  feport  under  Sec- 
tion 2  (Loans  on  property  not  located  in  MSAs/Pf*ISAS)  In  either 
Part  A  (Originations)  or  Part  B  (Purchases). 


MORTOAGE  LOAN  DISCLjOSURE  STATEMENT,  FORM  HMDA-1 

FOR  USE  BY  COMMERCIAL  BANKS  AND  OTHER  DEPOSITORY  INSTITUTIONS 

Part  A— Originations 

Reporting  Institution 


Report  for  loans  made  in  19. 


Enforcement  agency  tor  reporting  institution 


OMS  Ne.  riMMXW)    Appmal  wpIrM  Jufw  1990. 

Tht»  rtpon  K  rwiulnd  by  law  (12  USC  2801-2810  and  12  CFB  20^ 


Nam« 


Control  numtMr  (agency  use  only) 

I    I    I    I    I    I    I    I    l-L-LJ, 


MSA/PMSA  number  for  data  reported  in  Section  1 . 


u 


2? 

s 


SeeMon  1— Loans  on  prepefty 


AoarM* 

located  In  MSA/PMSA  whore  bisllttitlon  has  a  home  or  branch  offlco 


Nam*  of  tASAmASA 


CENSUS  TMCT  (In  nunxrleal  ordai) 

(Foe  county  with  population  of  XOOO  or  laaa, 

or  nol  aaalgnad  canaua  iracta.  llat 

county  nam*  or  numOar  Inataad) 


Noma  Purchaaa  Loana 


Loana  on  110-4  Family  Owalllnga 


FHA,  FmMA.  am)  VA 

A 


No.  ol 
Loana 


MSAffMSA  TOTAL. 


Total  Ootlar  Amount 
(ttwuaandal 


Convanllonal 

B 


Naof 
Loana 


Total  Doaar  Amount 
(iDouaanda) 


Noma  hnpreitamanl  Loana 
C 


Loana  on  MultHamlly  OtaaWnga  lor 
S  or  Mora  Famlllaa 
(Ooma  purehaaaa  and 
I  Improvamani) 


No.  of 
Loana 


Total  Ootlar  Amount 
(Ihouaanda) 


He.  01 

Loana 


Total  Dollar  Amount 
(Ihouaanda) 


Nonoceupani  Loana 
on  1-10-4  Family  Owalllnga 
from  oolunma  A,  B  and  C 


No.  of 
Loana 


Total  Dollar  Amount 
(tlwuaanda) 


2-Loanaow  propwty  not  locatad  bi  MSAaffMSAa  twhwe  Instltiitlon  has  honw  or  branch  oltlcoa 


I  haraby  oartlty  10  Itia  accuracy  of  Ihia  laport. 

TlMraportmchidaaD    doaa  not  Includa  G    loan  data  for  ma|onty-ownad  aubaidiartaa. 


SIgnatura  of  Canifying  Oftlcar 


Print  Nama  of  Paraon  Complating  Form 


Talapliona  Numbar  (Includa  Araa  Coda  and  Extanaion) 
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MORTGAGE  LOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-1 

FOR  USE  BY  COMMERCIAL  BANKS  AND  OTHER  DEPOSITORY  INSTITUTIONS 


Part  B— Purchases 

Reporting  Institution 


Control  number  (agency  use  only) 


Report  for  loans  made  in  19 — 

Enforcement  agency  for  reporting  institution 


l-l      I      I      I      i-l      I 


MSA/PMSA  number  for  data  reported  in  Section  1 


Nam* 


Niirw 


Adams 


N*nw  0(  MSA/PMSA 


SMtlon  1 -Loans  on  property  located  In  MSA/PMSA  where  Institution  has  a  home  of  branch  oHlce 


Loan*  on  1I0'4  Family  DwaMinps 


Horn*  PtirenH*  Loan* 


FHA  FmHA,  and  VA 


Convantlonal 


Homa  Improvamant  Loant 


CENSUS  TRACT  (In  numarlcal  ordart 

itd>  county  «>ll^  population  of  30000  or  la«s. 

Of  not  assignad  census  tracts,  list 

county  nama  or  numbar  Instead) 


No.  of 
Loana 


Total  Dollar  Amount 
(ItKMiaandal 


No  of 
Loana 


Total  Dollar  Amount 
(ttwuaands) 


MSA/PMSA  TOTAL. 


No.  01 
Loans 


Loans  on  Multltamlly  Owalllnga  lor 

5  or  Mora  Ftffllllaa 

(tioma  purctiasaa  and 

hom9  Improvamant) 


SaeMon  2-Loane  en  properly  not  iocatwl  hi  MSAsfl»MSAs  twhere  Institution  has  home  or  branch  olllces 


I  haraby  cartl^  to  tha  accuracy  o»  this  report.  

Tha  report  inaiuaaa  Z     doaa  not  incloda  1     loan  data  tor  majorlty-ownad  auBaMlarlaa 


Total  Dollar  Amount 
{ttiouaa**da) 


Loana 


Total  Dotlar  Amount 
(tlKMSands) 


Nonoccupant  Loana 
on  1-104  Family  Dwallings 
trom  columna  A.  B  and  C 


No.  or 

Loan* 


Total  Dollar  Amount 
(tliouaandai 


Signature  of  Cartrtying  Officer 


Print  Nama  Of  Paraon  Oampiaiing  Form 


Teieprione  Number  (include  Area  Coda  and  Eitanslon) 


MORTGAGE  LOAN  DISCLOSURE  STATEMENT 
FORM  HMDA-2 

Public  reporting  burden  for  this  collactlon  of  Information  It  Mtlmatad  to  vary  from 
30  to  too  nours  par  rasponu.  with  an  avaraga  of  60  hour*  par  raaponaa.  including 
lima  to  gatnar  and  maintain  tha  data  naedad  and  to  reviaw  matructions  and  com 
Plata  the  Information  collaetlon.  Sand  oommanta  ragarding  this  BurOer  aslimate 
or  any  olhar  aapact  of  this  collaction  of  information,  including  tuggastions  for  reduc- 
ing tha  burdan.  to  Sacrelary.  Board  of  Qovarnors  of  the  Federal  Reeerve  System. 
Washington.  0  C.  20651.  and  to  the  Office  of  Information  ana  Regulatory  Affairs. 
Otrica  of  Management  and  Budget.  Waahlngton.  D.  C.  20503. 

Instructions  to  Mortgage  Banking  Subsidiaries 
of  Holding  Connpanies  and  to  Certain  Savings 
and  Loan  Service  Corporations 


A.  WHO  MUST  USE  THIS  FORM 

1.  A  (Tiortoage  banking  subsidiary  of  a  banl<  holding  company, 
a  mortgage  banldng  subsidiary  of  a  savings  and  loan  holding 
company,  or  a  savings  and  loan  service  corporation  that 
originates  or  purchases  mortgage  loans  (other  than  a  service 
corporation  that  is  majority-owned  by  a  single  savings  and  loan 
association)  must  complete  this  HMDA-2  form  to  disclose  loan 
data  for  the  current  calendar  year  if  on  the  preceding  Decem- 
ber 31  the  subsidiary  or  service  corporation: 

a.  had  assets  of  more  than  S10  million,  and 

b.  had  a  home  or  branch  office  in  a  metropolitan  statistical 
area  (MSA)  or  a  primary  metropolitan  statistical  area 
(PM8A). 

example:  If  on  December  31,  1987,  your  home  office  was  In 
an  MSA  and  your  assets  exceeded  SIO  million,  you  must  com- 
pile dale  and  complete  a  disclosure  statement  for  all  home 
purchaae  and  home  improi/emeni  loans  that  you  orlgiaate  or 
purchase  during  calendar  year  1988. 

2.  For  purposes  of  loan  disclosure  requirements  (including  geo- 
graphic itemuation  under  section  G  below),  a  branch  office 
means  any  office  of  your  institution  (not  of  an  affiliate)  that 
takes  applications  from  the  public. 


B.  WHO  MUST  USE  OTHER  FORMS 

1.  Commercial  banks,  savings  banks,  savingti  and  loan  associa- 
tions, building  and  loan  associations,  homestead  associations 
(Including  cooperative  banks)  and  credit  unions  must  use  the 
HMDA-1  form,  instead  of  the  HMDA-2. 

2.  A  service  corporation  that  Is  majority-owned  by  a  single  sav- 
ings and  loan  association  Is  deemed  to  be  part  of  the  parent 
institution,  and  its  loan  data  will  be  reported  on  a  consolidated 
basis  with  the  parent's  data  on  the  HMDA-1. 

3.  Institutions  that  have  been  exempted  by  the  Federal  Reserve 
Board  from  complying  with  the  federal  law  t)ecause  they  are 
covered  by  a  similar  state  law  on  mortg8g«>  loan  disclosures 
must  use  the  disclosure  form  required  by  their  state  law. 


C.  FORMAT 


You  must  use  the  format  of  the  HMDA-2  form,  but  you  are  not 
required  to  use  the  form  itself.  For  example,  you  may  produce 
a  computer  printout  of  your  disclosure  statement  instead.  But 
you  must  give  all  the  identifying  Information  asked  for  at  the 
top  of  the  form,  use  the  prescribed  column  headings,  provide 
the  signature  of  a  certifying  officer,  etc. 

If  your  report  on  loan  originations  or  purchases  consists  of 
more  than  one  page,  number  the  pages  and  include  the  name 
of  your  Institution  and  the  MSA/PMSA  number  at  the  top  of 
each  page.  Enter  the  totals  for  the  MSA/PMSA  on  the  final 
page;  do  not  give  subtotals  on  earlier  pages.  Report  the  Sec- 
tion 2  data  (Loans  on  property  not  located  In  MSAs/PMSAs) 
on  the  final  page.  If  your  report  itemizes  data  for  more  than 
one  MSA/PMSA,  report  the  Section  2  data  only  once  for  Part 
A  and  once  for  Part  B— not  with  each  MSA/PMSA. 


D.  WHEN  AND  WHERE  STATEMENT  IS  DUE 

1.  You  must  send  two  copies  of  your  disclosure  statement  to  the 
office  specified  by  your  federal  supervisory  agency  no  later 
than  March  31  following  the  calendar  year  for  which  the  loan 
data  are  compiled.  A  list  of  the  agencies  appears  at  the  end 
of  these  instructions. 


Rage  1  (HMOA-2  InstructtontI 


2.  The  completed  disclosure  statement  must  be  signed  by  an 
officer  of  your  institution  (both  Part  A  and  Part  B  on  the  final 
page  of  each),  certifying  to  the  accuracy  of  the  data. 

3.  You  also  must  make  your  disclosure  statement  available  no 
later  than  March  31  for  Inspection  by  the  public  at  your  home 
office  and,  if  you  have  branch  offices  in  other  MSAs/PMSAs, 
at  one  branch  office  In  each  of  these  MSAs/PMSAs. 


E.  DATA  TO  BE  SHOWN 

1 .  Ortglnattofw  and  purchases.  Show  the  data  on  home  purchase 
and  home  improvement  loans  that  you  originated  or  purchased 
during  the  calendar  year  covered  by  the  disclosure  statement. 
(Certain  refinancings  are  to  be  included;  for  example,  see  para- 
graph 3  of  the  instructions  for  column  A,  under  Section  H  be- 
low.) Report  the  data  on  loan  originations  on  Part  A  of  the  form 
and  the  data  on  purchases  on  Part  B  of  the  form  even  if  the 
loans  were  subsequently  sold.  If  you  have  no  loans  to  report 
in  one  of  the  two  parts,  enter  "none"  In  the  column  provided 
for  census  tract  numbers  and  enter  zeros  in  Columns  A 
through  E;  this  helps  to  show  that  no  part  of  an  institution's 
report  has  been  lost. 

2.  Number  and  total  dollar  amount  Show  both  the  number  of 
loans  and  the  total  dollar  amount  of  loans  for  each  category 
on  the  statement.  For  home  purchase  loans  that  you  originate, 
"total  dollar  amount"  means  the  original  principal  amount  of 
the  loans.  For  home  purchase  loans  that  you  purchase,  "to- 
tal dollar  amount"  means  the  unpaid  principal  balance  of  the 
loans  at  time  of  purchase.  For  home  improvement  loans  (both 
originations  and  purchases),  you  may  include  unpaid  finance 
charges  in  the  "total  dollar  amount"  If  that  is  how  you  record 
such  loans  on  your  books. 

3.  Rounding.  Round  all  dollar  amounts  to  the  nearest  thousand 
(SSOO  should  be  rounded  up),  and  show  in  terms  of  thousands. 


F  DATA  TO  BE  EXCLUDED 

Do  not  report  the  following  types  of  loans: 

1.  loans  that,  although  secured  by  real  estate,  are  made  for  pur- 
poses other  than  for  home  purchase  or  home  Improvement  (for 
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example,  do  not  report  a  loan  secured  by  residential  real  prop- 
erty If  the  proceeds  are  to  tie  used  for  financing  education, 
a  vacation,  or  business  operations); 

2.  loans  made  or  purchased  in  a  fiduciary  capacity; 

3.  loans  on  unimproved  land; 

4.  refinafKing  of  a  loan  that  you  originated,  if  the  refinancing 
involves  no  increase  In  the  outstanding  principal,  aside  from 
closing  costs  and  unpaid  finance  charges; 

5.  construction  loans  and  other  temporary  financing; 

6.  purchase  of  an  Interest  in  a  pool  of  mortgage  loans  such  as 
mortgage  participation  certificates; 

7.  purchases  solely  of  the  right  to  service  loans;  or 

8.  FHA  home  purchase  and  home  Improvement  loans  (at  your 
option,  you  may  record  FHA  Loans  on  form  HM0A-2A,  "Mort- 
gage Loan  Statement  for  Optional  Disclosure  of  FHA  Loans"). 


Q.  QEOQRAPHIC  ITEIdlZATlON  (breakdown  of  loan  data  for  each 
MSA/PtMSA  by  census  tract  or  county,  and  listing  of  loan  data 
for  the  outside-MSA/PMSA  category). 

1.  MSA/PMSA.  You  must  compile  loan  data  geographically  for 
each  MSA/PMSA  in  which  you  have  a  home  or  branch  office. 
(See  item  6  below  for  treatment  of  loans  on  property  outside 
such  MSAs/PMSAs.)  Start  a  new  page  for  each  MSA/PMSA  if 
you  Itemize  data  for  more  than  one  MSA/PMSA.  Use  the 
MSA/PMSA  boundaries  (defined  by  the  U.S.  Office  of  Manage- 
ment and  Budget)  that  were  in  effect  on  January  1  of  the  calen- 
dar year  for  which  the  loan  data  are  compiled. 

2.  Census  trad  or  county.  For  loans  on  property  that  Is  located 
within  one  of  these  MSAs/PMSAs,  Itemize  the  data  by  the 
census  tract  In  which  the  property  is  located,  except  that  you 
must  itemize  the  data  by  county  Instead  of  census  tract  when 
the  property 


a.  is  located  In  an  area  that  is  not  divided  into  census  tracts 
on  the  U.S.  Census  Bureau's  census  tract  outline  maps  (see 
item  3  below);  or  i 

b.  Is  located  in  a  county  with  a  population  of  30,000  or  less. 

To  determine  population,  use  the  Census  Bureau's  PC80-1-A 
population  series  even  If  the  population  has  increased  above 
30,000  Since  1980. 

I 
Census  tract  maps.  To  determine  census  tract  numbers,  con- 
sult the  Census  Bureau's  census  tract  outline  maps.  You  may 
use  the  maps  of  the  appropriate  MSAs/PMSAs  in  the  Census 
Bureau's  PHC80-2  series  for  the  1980  census,  or  equivalent 
census  data  from  the  Census  Bureau  (such  as  GBF/DIME  files) 
or  from  a  private  publisher.  Use  the  maps  in  the  1980  series 
or  equivalent  data  even  if  more  current  maps  or  data  are 
available.  . 

.  Compilation.  Enter  the  data  for  all  loans  made  In  a  given 
census  tract  on  the  san«e  line,  listing  the  number  and  total  dol- 
lar amount  In  the  appropriate  columns  (as  described  below  in 
section  H)  and  listing  the  census  tracts  in  numerical  sequence. 
Do  the  same  for  loans  made  In  a  given  county. 

I.  Duplicate  census  tract  numbers.  There  are  duplicate  census 
tract  numbers  in  certain  MSAs/PMSAs.  In  such  cases,  you 
must  indicate  the  county  (by  name  or  number)  in  addition  to 
the  tract  number.  Your  supervisory  agency  will  provide  a  list 
of  the  MSAs/PMSAs  with  duplicate  census  tract  numbers. 

I.  Outslde-MSA/PMSA.  For  loans  on  property  located  outside  the 
MSAs/PMSAs  in  which  you  have  a  home  or  branch  office  (or 
outside  any  MSA/PMSA),  report  the  loan  data  as  an  aggregate 
sum  in  Section  2  of  the  form.  You  do  not  have  to  itemize  the 
loans  by  census  tract  or  county.  (But  you  will  have  to  itemize 
the  data  by  type  of  loan,  as  described  in  section  H  below.) 


H.  TYPE-OF-LOAN  ITEMIZATION  (breai(down  of  each  geographic 
grouping  into  loan  categories  —  Columns  A-E). 


Pige  2  (HMOA-2  Inttructlonsi 


Column  A:  FmHA  and  VA  loans  on  1-to4  family  dwellings. 

1.  Report  in  Column  A  loans  made  for  the  purpose  of  purchas- 
ing a  residential  dwelling  for  1  to  4  families  if  the  loan  Is 
secured  by  a  lien  and  if  it  is  Insured  or  guaranteed  by  FmHA 
orVA. 

2.  At  your  option,  you  may  include  loans  that  are  made  for  home 
improvement  purposes  but  are  secured  by  a  first  lien,  if  you 
normally  classify  first-lien  loans  as  purchase  loans. 

3.  Include  refinancings  if  there  is  an  Increase  in  the  outstand- 
ing principal  aside  from  any  increase  related  to  closing  costs 
or  unpaid  finance  charges,  or  if  the  original  loan  was  made 
by  another  lender. 

4.  Include  any  nonoccupant  loans  In  this  column  as  well  as  In 
Column  E. 

5.  Do  not  Include  FHA  loans  In  Column  A.  At  your  option,  you 
may  record  FHA  loans  on  form  HMDA-2A,  "Mortgage  Loan 
Statement  for  Optional  Disclosure  of  FHA  Loans." 

Column  B:  Conventional  home  purchase  loans  on  1-to-4  family 
dwellings. 

1.  Report  in  Column  8  conventional  loans  (all  loans  other  than 
FmHA  and  VA  loans)  made  for  the  purpose  of  purchasing  a 
residential  dwelling  for  1  to  4  families  If  the  loans  are  secured 
by  a  lien. 

2.  Include  refinancings  if  there  is  an  increase  In  the  outstand- 
ing principal  aside  from  any  increase  related  to  closing  costs 
or  unpaid  finance  charges,  or  If  the  original  loan  was  made 
by  another  lender. 

3.  Include  any  nonoccupant  conventional  loans  in  this  column 
•s  well  as  In  Column  E. 

4.  At  your  option,  you  may  include  loans  that  are  made  for  tK>me 
improvement  purposes  but  that  are  secured  by  a  first  lien,  if 
you  normally  classify  'irstiien  loans  as  purchase  loans. 
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Paga  3  (HMDA-2  Instructions) 


Column  C:  Horn*  ImprovanMni  loan*  on  1-io4  family  dwallinga. 

1.  Report  in  Column  C  only  loans  that: 

a.  the  borrowers  have  said  are  to  t>e  used  for  repairing,  rehab- 
ilitating, or  remodeling  residential  dwellings,  and 

b.  are  recorded  on  your  booKs  as  home  improvement  loans. 

2.  Include  both  secured  and  unsecured  loans. 

3.  At  your  option,  you  may  include  home  equity  lines  of  credit 
in  Column  C;  include  the  portion  of  the  line  of  credit  that  the 
borrower  Indicates  will  be  used  for  home  improvement  pur- 
poses, at  the  time  the  account  is  opened.  Report  only  for  the 
y«ar  in  which  the  tin*  is  establishad. 


4.  You  may  Include  unpaid  finance  charges  in  the  "total  dollar 
amount"  if  that  is  how  you  record  such  loans  on  your  books. 

5.  Include  any  nonoccupant  home  improvement  loans  in  this 
column  as  well  as  In  Column  E. 

6.  Do  not  report  FHA  loans  in  Column  C.  At  your  option,  you  may 
report  FHA  loans  on  form  HM0A-2A,  "Mortgage  Loan  State- 
ment for  Optional  Disclosure  of  FHA  Loans." 


Column  D:  Loans  on  multlfamlly  dwellings  (S  or  mora  lamlllas). 

1.  Report  in  Column  D  all  loans  on  dwellings  for  5  or  more  fami- 
lies. Including  t)oth  loans  for  home  purchase  and  loans  for 
home  Improvement.  i 

2.  Do  not  report  loans  on  individual  condominium  or  coopera- 
tive units;  report  such  loans  in  Columns  A,  B,  or  C. 


Do  not  report  FHA  loans  in  Column  D.  At  your  option,  you  may 
report  FHA  loans  on  form  HMDA-2A,  "Mortgage  Loan  State- 
ment for  Optional  Disclosure  of  FHA  Loans." 


Column  E:  Nonoccupant  loans  on  1-lo-4  family  dwellings. 

1.  Report  in  Column  E  any  home  purchase  and  home  improve- 
ment loans  on  1-to-4  family  dwellings  (listed  in  Columns  A,  B, 
and  C)  made  to  borrowers  who  indicated  at  the  time  of  the  loan 
application  that  thay  did  not  Intend  to  use  the  property  as  a 
principal  dwelling. 

2.  In  completing  Column  E  of  Part  B,  you  may  assume  that  a  pur- 
chased loan  does  not  fall  In  the  "nonoccupant"  category  un- 
less your  documents  contain  information  to  the  contrary. 

3.  Do  not  complete  Column  E  for  loans  that  you  report  under  Sec- 
tion 2  (Loans  on  property  not  located  in  MSAs/PMSAs),  in  either 
Part  A  (Originations)  or  Part  B  (Purchases). 
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Federal  Supervisory  Agencies 

Disclosure  statements  should  be  sent  to  your  federal  supervisory  agency  office  as  specified  below.  Any 
questions  may  also  t>e  directed  to  your  agency. 

Mortgage  Banking  Subsidiaries  ot  Bank  Holding  Companies 

Federal  Reserve  Bank  serving  the  district  in  which  the  mortgage  banking  subsidiary  is  located 

Mortgage  Banking  Subsidiaries  of  Savings  and  Loan  Holding  Companies  and  Savings  and  Loan  Service 
Corporations 

Federal  Home  Loan  Bank  Board  Supervisory  Agent  in  the  district  In  which  the  institution  is  located. 
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MORTGAGE  LOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-2 

FOR  USE  BY-  •  MORTGAGE  BANKING  SUBSIDIARIES  OF  HOLDING  COMPANIES 
'  •  CERTAIN  SAVINGS  AND  LOAN  SERVICE  CORPORATIONS 

Part  A— Originations       Report  for  loans  made  In  19 

„      -,      .-..I.  ..i„»  Enforcement  agency  for  reporting  institution 

Reporting  institution 


OMB  No.  71000090    Approvil  wptrw  Junt  1990. 

Thl»  r«port  Is  required  by  law  (12  U8C  2801-2810  wid  12  CFB  20JV. 

Control  numljer  (agency  use  only) 

I    i    I    I    I    I    I    I    l-l    I    l.-U-U 


IMSA/PMSA  number  for  data  reported  In  Section  1. 


Nam*  of  I4SA/PMSA 


Narrw  ot  Parant  Company 

SMtlon  l-Loant  on  propwty  looted  In  MSAffMSA  wtwf  IntWutlon  hat  a  home  or  bnnch  oWlce 


CENSUS  TRACT  (In  numar leal  onlar) 
(For  county  with  population  or  30.000  or  U 
or  not  aaalgnad  canaua  tracta.  llal 
county  nam*  or  numttar  InstcaA 


Loarw  on  l-to-4  Family  Owtllnpa 


Horn*  Pufctiaa*  Loan* 


FmHA  and  VA 

A 


No.  0( 
Loans 


MSA/PMSA  TOTAL. 


Total  Dollar  Amount 
(thousands) 


Convantlonal 

B 


Horn*  hnpro«*m*nt  l.oan* 
C 


No.  e( 
Ijoana 


Total  Dollar  Amount 
(thousands) 


No.  0) 
Loana 


Total  Dollar  Amount 
(thousands) 


Loans  on  Multlfamlhr  DwslUngs  tor 

S  or  Mors  Famllla* 

(horn*  purchase*  *nd 

horn*  improv*m*nt) 


NO.  o< 


Total  Dollar  Amount 
(thouaanda) 


Nonoocupant  Leans 
on  1-(o-«  Femlhf  Dwelling* 
from  column*  A,  B  and  C 


No.  ol 
Loan* 


Total  Dollar  Amount 
(thouaand*) 


8M:tlon  2-LowiB  on  pioporly  not  locatod  In  MSAafflMSAa  where  toatltutlon  has  home  oc  branch  oWlc- 


m 


I  haraby  canity  to  the  accuracy  ol  thi*  r»port. 


Siflnatura  ol  Cartllying  Otilcar 


Print  Name  ot  Person  Completing  Form 


Telaphon*  Numtar  (inelud*  Are*  Coda  and  Extension) 
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MORTGAGE  LOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-2 

FOR  USE  BY:  •  MORTGAGE  BANKING  SUBSIDIARIES  OF  HOLDING  COMPANIES 
•  CERTAIN  SAVINGS  AND  LOAN  SERVICE  CORPORATIONS 

Part  B— Purchases      Report  for  loans  made  in  19 

Enforcement  agency  for  reporting  Institution 


Control  number  (agency  use  only) 

!     I     I     I     I     I     I     I     I- 


Reporting  Institution 


Nairw 


Nam* 


MSA/PMSA  number  for  data  reported  In  Section  1 


Address 


AOdrtn 


Nam*  of  MSA/PMSA 


Nam*  of  Parant  Company 

Section  1— Loan*  on  property  located  In  MSA/PMSA  where  Institution  has  a  home  or  branch  office 


Loana  on  Mo^  Family  Owalllnga 

Homa  Purchaaa  Loana 

Homa  Improvamant  Loans 
C 

S  or  Mora  Famillas 
(homa  purchasm  and 
homa  improvamant) 

0 

Nonsccupant  Loana 
on  1-to4  Family  Dwellings 
from  columns  A.  B  and  C 

E 

CENSUS  TRACT  (In  numarleai  ofdar) 

(For  county  with  population  of  30.000  o<  Ian. 

or  not  aaalgnad  canaua  tracta.  Mai 

county  nama  Of  nuftibaf  Inataad) 

FmHA  and  VA 

A 

Convantlonal 

8 

No.  of 

Loana 

Total  Dollar  Amount 
(Ittouaamlai 

No  of 
Loana 

Total  Dollar  Amount 
Ithouaanda) 

No.  of 
Loana 

Total  Dollar  Amount 
(tlrauaanda) 

No.  of 
Loana 

Total  Dollar  Amount 
(Ihousandal 

No.  of 
Loans 

Total  Dollar  Amount 
(thouaandal 



1 

MSA/PMSA  TOTAL 

•»1 

I 

I 

90 


Section  2-Loana  on  property  not  located  in  MSAs/PMSAa  twhere  Institution  has  home  or  branch  offices 

i  hereby  certify  to  the  accuracy  of  this  report 


TM 


Signature  of  CertTfymg  Officer 


Print  Name  of  Person  Completing  Form 


Telephone  Number  (include  Area  Code  and  Extension) 
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MORTGAGE  LOAN  STATEMENT  FOR 
OPTIONAL  DISCLOSURE  OF  FHA  LOANS 

FORM  HMDA-2A 

This  collection  ot  Intomiation  it  not  required  Mortgage  b»nl<ing  subsidtaries  ot  holij- 
Ing  companies  and  certain  savings  and  loan  associations  may  leeofd  tfieir  FHA 
loans  on  this  form  If  they  wish  to  make  that  data  availaDIa  to  the  public.  Public 
reporting  burden  lot  this  collection  ot  information  is  estimated  to  »ary  from  10  to 
X  hours  per  response,  with  an  average  of  20  hours  per  response.  Including  time 
to  gather  and  maintain  the  data  needed  and  to  review  instructions  and  complete 
the  information  collection  Send  comments  regarding  this  burden  estimate  or  any 
ottier  aspect  of  this  collection  of  information,  including  suggestions  for  reducing 
the  burden,  to  Secretary.  Board  of  Governors  of  the  Federal  Reserve  System. 
Washington,  0.  C.  20551;  and  to  the  Office  of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  Washington,  D  C.  20503 


Instructions  to  Mortgage  Banking  Subsidiaries 
of  Holding  Companies  and  to  Certain  Savings 
and  Loan  Service  Corporations 

A.  WHO  MAY  USE  THIS  FORM  j 

If  you  are  the  mortgage  t>anking  subsidiary  of  a  bank  holding  com- 
pany or  of  a  saving  and  loan  holding  company,  or  If  you  are  a 
savings  and  loan  service  corporation  that  files  the  HMDA-2  form, 
you  are  required  to  exclude  data  on  FHA  home  improvement  and 
FHA  home  purchase  loans  from  your  form  HMDA-2.  At  your  op- 
tion, however,  you  may  record  FHA  loans  on  form  HMDA-2A  and 
make  the  form  available  to  the  public  along  with  yo-jr  HMDA-2 
disclosure  statement. 


B.  DATA  TO  BE  SHOWN 

1.  For  loans  that  you  originate,  see  the  instructions  that  are 
provided  for  the  HMDA-2  form  under  section  G  (Geographic 
Itemization).  Report  the  number  and  total  dollar  amount  of  FHA 
home  purchase  loans  In  Column  1  and  FHA  home  Improve- 
ment loans  in  Column  2.  Include  loans  on  both  1-to-4  family 
dwellings  and  multlfamily  dwellings  for  5  or  more  families. 

2.  For  loans  that  you  purchase,  see  the  Instructions  that  are 
provided  for  the  HMDA-2  form  under  section  Q  (Geographic 
Itemization).  Report  the  number  and  total  dollar  amount  of  FHA 
home  purchase  loans  in  Column  3  and  FHA  home  Improve- 
ment loans  in  Column  4.  Include  loans  on  both  1-to-4  family 
dwellings  and  multlfamily  dwellings  for  5  or  more  familieR. 
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MORTGAGE  LOAN  STATEMENT  FOR  OPTIONAL  DISCLOSURE 
OF  FHA  LOANS,  FORM  HMDA-2A 

FOR  USE  BY:  •  MORTGAGE  BANKING  SUBSIDIARIES  OF  HOLDING  COMPANIES 
•  CERTAIN  SAVINGS  AND  LOAN  SERVICE  CORPORATIONS 


Record  of  FHA  loans  made  in  19. 

Institution 

Name 

Address 

Name  of  ^rant  Company 


0MB  Ho.  7100-0080    Approval  axplrat  June  1980. 

This  raport  authorlzad  bf  law  (12  USC  2B01-2810  aid  12  CFR  203). 


Enforcement  agency  for  this  Institution 


MSA/PMSA  number  for  data  reported  in  Section  1  . 


Nam*  ol  MSA/PMSA 


Section  1— Loans  on  property  located  in  MSA/PMSA  where  institution  has  a  home  or  branch  office 

FHA  Loans  Orlglnatad 

FHA  Loans  Purchased 

CENSUS  TRACT  (In  numarical  ordari 
(For  county  with  population  of  30.CX)0  or  lass 

Home  Putchaaa  Loans 

1 

Noma  Improvamant  Loans 
2 

Home  Purchase  Loans 
3 

HofDe  Irnprovement  Loana 

4 

or  not  astlgnad  census  tracts,  list 
county  name  or  numpef  instaadi 

Naot  Loans 

Total  Dollar  Amount 
(thousands) 

Na  of  Loans 

Total  Dollar  Amount 
(thousandaf 

Na  of  Loans 

Total  Dollar  Amount 
(thousand*) 

nta  Of  Loans 

ToUl  Dollar  Amount 
(thoueands) 

MSA/PMSA  TOTAL 

Section  2— Loan*  on  property  not  located  in  MSAs/PMSAa  «rher«  Institution  has  home  or  branch  olflcet 


BNHng  Code  6210-01-C 
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Board  of  Governon  of  the  Federal  Reserve 
System,  December  23, 1988. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  88-29977  Filed  12-28-88;  8:45  am) 

WLUNG  CODE  (ZIO-OI-M 

DEPARTMENT  OF  TRANSPORTATIOM 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-<:E-20-AD;  Amdt  39-MM] 

Airworthiness  Directive;  Mitsubistii 
Models  MU-2B.  MU-2B-10.  -15,  -20, 
-25,  -26.  -26A,  -30,  -35,  -36,  -36A.  -40, 
and  -60  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

Acnow;  Final  rule. 

summary:  This  amendment  revises 
Airworthiness  Directive  (AD)  88-21-01, 
Amendment  39-6040,  applicable  to 
Mitsubishi  Model  MU-2B,  MU-2B-ia 
-15,  -20,  -25.  -26.  -26 A,  -30.  -35,  -36, 
-36A,  -40.  and  -60  airplanes,  by 
providing  specific  functional  ground 
tests  for  verification  of  several  means  of 
disconnecting  the  Sperry  SPZ-500 
autopilot  and  associated  trim.  This 
amendment,  applicable  to  those  MU-2B 
airplanes  equipped  with  any  manual 
electric  pitch  trim  system  and/or  any 
autopilot  other  than  Bendix,  requires:  (a) 
The  standardization  of  the  operation, 
location  and  color  of  the  autopilot/ 
manual  electric  pitch  trim  system 
disconnect/interrupt  push  button:  (b) 
verification  that  the  system  can  be 
disconnected,  interrupted  or  shut  off  by 
at  least  three  independent  methods:  and 
(c)  a  "one  time"  autopilot/manual 
electric  pitch  trim  switch  location  and 
operational  check  on  all  MU-2B  Series 
airplanes  except  those  which  have 
complied  with  AD  88-13-01,  effective 
July  11, 1988.  This  amendment  continues 
this  process  of  preventing  pilot 
confusion  by  providing  uniformity  in  the 
method  of  autopilot/manual  electric 
pitch  trim  disconnection  in  all 
Mitsubishi  MU-2B  Series  airplanes. 
Compliance  with  this  AD  will  preclude 
pilot  confusion  and  resultant  possible 
loss  of  the  airplane. 

DATES: 

Effective  Date:  January  28, 1989. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Bendix/King  Certification 
Bulletin  No.  CBlO,  KPN  006-0712-Oa  or 
Mitsubishi  Kit— Sperry  SP2:-200AP 
Disengagement  Drawing.  035A-985006, 
no  revision,  applicable  to  this  AD  may 
be  obtained  from  Beech  Aircraft 


Corporation  (Licensee  for  Mitsubislii). 
Commercial  Service,  Department  52. 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085:  Telephone  (316)  681-7279.  The 
informatian  may  be  examined  at  the 
Rules  Doclcet  Federal  Aviation 
Administration  (FAA),  Central  Regioa 
Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  East  12th  Street  Kansas 
City,  Missouri  64106. 
MM  FURTHER  INFORMATION  CONTACT 
For  Mitsubishi  Aircraft  International. 
Inc.  (MAI)  Type  Certificate  (TC)  AlOSW 
series  airplanes  manufactured  in  the 
U.Sj  Robert  R.  Jackson,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  ACE-130W.  FAA,  Central 
Region.  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209:  Telephone  (316)  940-4419.  For 
Kfitsubiahi  Heavy  Industries,  Inc.  (MHI) 
TC  A2PC  series  airplanes  manufactured 
in  Japan:  Herbert  Peters,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  ANM-130L.  FAA. 
3229  East  Spring  Street,  Long  Beach. 
California  90606-2425:  Telephone  (213) 
988-5353. 
SUPPLEMENTARY  INFORMATION:  Final 

Rule  AD  88-21-01  (Docket  No.  88-CE- 
20-AD.  Amendment  39-6040),  issued  in 
response  to  an  NTSB  recommendation 
that  the  FAA  conduct  an  investigation  of 
the  Bendix  M-4  Series  autopilot  systems 
as  installed  on  the  MU-2B  Series 
airplanes  and  take  such  appropriate 
action  as  deemed  necessary  to  correct 
any  deficiencies  identified,  was 
published  in  the  Federal  Register  on 
September  29, 1988  (53  FR  379961).  The 
result  of  this  investigation,  with 
cooperation  between  MHI,  MAI,  Beech 
Aircraft  Corporation  (licensee  for  MHI), 
Bendix  Corporation,  and  the  FAA. 
revealed  that  there  are  at  least  seven 
different  configurations  of  the 
disconnect/interrupt  switches  for  the 
autopilot  and  electric  pitch  trim  systems. 
A  pilot's  familiarity  with  the  autopilot 
disconnect/interrupt  procedures  in  one 
MU-2B  Model  airplane  does  not 
guarantee  the  same  familiarity  with 
another  MU-2B  Model  airplane  even  if 
owned  by  the  same  operator.  This 
situation  could  lead  to  pilot  confusion 
and  affect  his  ability  to  safely  ioperate 
an  MU-2B  Series  airplane.  To  eliminate 
this  possible  confusion,  Bendix/King  has 
issued  Certification  Bulletin  No.  CBIO, 
KPN  006-0712-00.  no  revision,  and  MHI 
has  issued  Kit— Sperry  SPZ-200AP 
Disengagement  Drawing  035A-OS5006, 
no  revision,  providing  one  combination 
autopilot/electric  pitch  trim  disconnect 
swith  configuration.  This  disconnect 
switch  is  a  red  bi-Ievel  momentary  push- 
button device  with  a  partial  depression 
which  disconnects  the  autopilot. 


Continued  further  depression  of  the 
switch  will  disarm  or  interrupt  the 
electric  pitch  trim  system.  This  switch  is 
located  below  and  outboard  of  the 
electric  pitch  trim  switch  on  the 
outboard  horn  of  the  control  yoke. 

To  verify  that  all  MU-2B  Series 
airplanes  equipped  with  King  or  Sperry 
systems  or  any  other  autopilot/manual 
electric  pitch  trim  systems  are  uniform 
in  configuration  and  function,  a  "one 
time"  visual  check  and  functional 
ground  test  of  the  autopilot/manual 
electric  pitch  trim  is  also  required, 
except  on  those  MU-2B  Series  airplanes 
which  have  complied  with  AD  88-13-01. 
effective  July  11, 1988.  This  visual  check 
will  verify  that  the  disconnect  switch  is 
red  in  color  and  that  this  switch  is 
located  on  the  outboard  horn  of  the 
control  yoke,  and  further  verifies  that 
the  autopilot  circuit  breaker  is  properly 
labeled. 

Subsequently,  the  FAA  became  aware 
of  nuances  in  the  Sperry  SPZ-500 
autopilot  installation  on  MU-2B  Series 
airplanes,  which  prevent  strict 
compliance  with  AD  88-21-01  as 
pubhshed.  Therefore.  AD  88-21-01, 
applicable  to  Mitsubishi  Model  MU-2B. 
MU-2B-10,  -15,  -20,  -25,  -26,  -26A,  -30. 
-35,  -36,  -36A,  -40,  and  -60  airplanes  is 
being  revised  to  clarify  the  required 
actions  for  a  Sperry  SPZ-500  Autopilot 
and  the  associated  trim  "One  Time" 
visual  configiuation  check  and  the 
system  functional  ground  test  for 
verification  of  several  means  of 
autopilot/ trim  disconnection.  Although 
the  Sperry  SPZ-500  autopilot  was  not  a 
subject  of  the  National  Transportation 
Safety  Board  Recommendations  A-86- 
132  through  A-86-134,  this  autopilot  was 
included  in  the  "One  Time  Check"  to 
assure  standardization  of  the 
configuration,  function,  and  disconnect/ 
interrupt  procedures  similar  to  all  other 
autopilot/trim  systems  installed  in  any 
MU-2B  Series  airplanes. 

The  Sperry  SPZ-500  autopilot  and 
trim  functions,  by  design,  may  be 
discormected  as  follows:  (1)  By 
depressing  the  single  "Red"  push  button 
autopilot  disengage/ trim  interrupt 
switch  located  on  the  outboard  horn  of 
the  control  yoke  which  disengages  the 
autopilot  and  stops  both  trim  functions 
(manual  electric  and  autopilot  trim);  (2) 
By  pulling  the  autopilot  circuit  breaker 
(3)  By  positioning  the  airplane  master 
electric  power  switch  to  "OFF":  and  (4) 
By  depressing  the  "GA"  go-around 
switch  on  the  left  power  lever. 

Therefore,  the  FAA  is  revising  AD  88- 
21-01  to  specifically  clarify  the  required 
actions  for  a  Sperry  SPZ-500  autopilot 
and  the  associated  trim  visual 
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configuration  check  and  the  system 
functional  ground  test 

This  amendment  revises  the  AD  by 
clarifying  that  paragraph  (b)(2](i)(C)  of 
the  AD  is  not  applicable  to  the  Sperry 
SPZ-500  trim  system  and  also  by 
revising  paragraph  (b)(2)(ii)(B)(n)  of  the 
AD  to  show  the  appropriate  autopUot 
disconnect  procedures  for  the  Sperry 
SPZ-500.  This  revision  to  the  AD 
continues  the  original  intent  of  assming 
standardization  of  disconnect/interrupt 
switch  color,  function  and  location  on 
control  wheel,  and  the  autopUot- 
electric/manual  pitch  trim  disconnect/ 
interrupt  procedures  on  all  MU-2B 
Series  airplanes.  It  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedure 
hereon  are  unnecessary,  contrary  to  the 
public  interest,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
regiUation  is  not  major  under  Section  8 
of  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedure  of  Order  12291  with 
respect  to  this  nde  since  the  rule  must 
be  issued  immediately  to  prevent  an 
unnecessary  burden  on  some  operators 
which  could  be  created  by  including  the 
Sperry  SPZ-500  autopilot  in  the  ori^nal 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
wiUi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

It  has  been  further  determined  that 
this  document  is  not  a  significant 
regulation  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979).  VL  this  action  is 
subsequentiy  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate, 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it 
when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "AOORESSES"  at  the  location 
identified. 

List  of  SubjecU  in  14  CFR  39 

Air  transportation,  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.80. 

939.13    [AiMndsd] 

2.  By  revising  AD  88-21-01. 
Amendment  39-6040.  to  read  as  follows: 

MitMiliishi:  Applies  to  Model  MU-2B,  MU- 
2B-ia  -15.  -20,  -25,  -28,  -28A,  -3a  -35,  -3a 
-36A  -40,  and  -60  (all  serial  numbers,  with  or 
tvithout  the  SA  suffix)  airplanes  certificated 
in  any  category,  equipped  with  any  manual 
electric  pitch  trim  system  and/or  any 
autopilot  otiier  than  Bendix. 

Note  1:  The  serial  number  of  airplanes 
assembled  in  the  United  States  by  Mitsubishi 
Aircraft  Industries  (MAI)  under  Type 
Certificate  (TC)  AlOSW  are  suffixed  by  "SA." 
The  serial  numt>er8  of  airplanes 
manufactured  in  Japan  by  Mitsubishi  Heavy 
Industries,  Inc.  (MHI)  under  TC  A2PC  have 
no  suffix. 

ComplianoK  Within  the  next  200  flight 
hours  or  five  (5)  calendar  months,  whichever 
occurs  first,  unless  already  accomplished  per 
the  original  version  of  tliis  AD. 

To  mirjmize  Uie  possibility  of  confusion  in 
autopilot/manual  electric  pitch  trim 
disconnect/interrupt  switch  location  and 
function,  accomplish  the  following: 

(a)  Modify  the  control  yoke  in  fte  affected 
model  airplanes  as  follows: 

(1)  For  MU-2B-3S  Model  airplane* 
equipped  with  a  King  KFC  300  Automatic 
Flight  Control  System  (AFCS)  and  a  Sperry 
Manual/Electric  Pitch  Trim  System,  in 
accordance  writh  Bendix/King  Certification 
Bulletin  No.  CBia  KPN  006-0712-00,  no 
revision,  or 

(2)  For  MU-2B-3e  Model  airplanes 
equipped  with  a  Spetry  SPZ-200  AFCS  and  a 
MAI  Manual/Electric  Pitch  Trim  System,  in 
accordance  with  MHI  Kit — Sperry  SPZ- 
200AP  Disengagement  Drawing,  035A-985006, 
no  revision. 

(b)  Prior  to  returning  the  airplane  to 
service,  accomplish  a  visual  configuration 
check  and  a  system  functional  ground  test  on 
all  MU-2B,  MU-2B-10.  -15.  -20.  -25.  -28, 
-26A.  -30,  -35.  -36.  -36A.  -40,  and  -60 
airplanes,  except  those  airplanes  which  have 
complied  with  AD  88-13-01.  dated  June  8, 
1988,  as  follows: 

(1)  Visually  verify  tliat 

(i)  The  autopilot  disconnect  and  trim 
disconnect/interrupt  functions  are  combined 
on  one  button  mounted  on  the  outboard 
control  wheel  grip,  and  is  so  oriented  that  it 
is  easily  activated  by  the  pilot/copilot 

(ii)  The  autopilot  disconnect  and  trim 
disconnect/interrupt  button  is  properly  and 
legibly  labeled  to  indicate  functions. 

(iii)  The  button  is  red  in  color. 

(iv)  There  are  not  other  red  buttons  nearby 
that  could  be  mistaken  for  the  autopilot 
disconnect 


(v)  The  autopilot  drcoit  breaker  is  properly 
labeled 

(2)  Perform  an  operational  check  of  the 
autopilot  disconnect  and  trim  disconnect/ 
interrupt  button  to  conform  its  correct 
functioning  by  disconnecting/interrupting  the 
autopilot  and  the  trim  systems,  as  follows: 

(i)  With  the  manual  electric  pitch  trim 
system  armed,  press  the  trim  button  to  cause 
the  manual  pitdi  trim  wheel  to  rotate,  then 
verify  that  after  each  of  the  following 
operations  is  performed,  the  manual  pitch 
trim  wheel  stops  moving  when: 

(A)  The  disconnect/interrupt  swritch  is  fully 
depressed; 

(B)  The  master  electric  power  switch  is 
positioned  to  "OFF'; 

(C)  The  radio  master  switch  is  positioned 
to  "OFF'  (if  installed  and  so  configured);  (not 
apphcable  to  MU-2B  airplane  equipped  «vith 
Sperry  SPZ-500  autopiloU): 

(D)  The  electric  trim  circuit  breaker  is 
pulled.  (On  some  MU-2B  airplanes  without 
an  electric  trim  circuit  breaker,  the  autopilot 
circuit  breaker/switch  is  used  to  disconnect 
the  system  in  lieu  of  the  electric  trim  circuit 
Ineaker.) 

Note  2:  It  is  very  important  to  verify  that 
the  manual  pitch  trim  wheel  stops  moving 
after  each  of  the  above  operations  of 
paragraph  (bM2)(i). 

(ii)  With  the  autopilot  system  engaged, 
verify: 

(A)  That  the  autopilot  system  can  be 
overpowered  by  pushing  or  pulling  on  the 
control  yoke:  and. 

(B)  That,  while  overpowering  the  autopilot 
the  mannual  pitch  trim  wheel  stops  moving 
and  the  autopilot  disconnects  when  each  of 
the  following  operations  is  performed: 

(I)  The  disconnect/interrupt  switch  is 
depressed; 

(U)  The  autopilot  master  switch  or  the 
radio  master  switch  or  the  engage/disengage 
switch  on  the  autopilot  controller  (as 
appropriate),  is  positioned  to  "OFF"  (On 
some  MU-2B  airplanes  not  equipped  with  an 
autopilot  master  switch  beside  ttie  controller, 
the  radio  master  switch  must  be  used  to 
disconnect  the  system  in  lieu  of  the  autopilot 
master  switch.);  On  MU-2B  airplanes 
equipped  with  Sperry  SPZ-SOO  autopilot 

(aa)  T^e  master  electric  power  switch  is 
positioned  to  "OFF"; 

(bb)  The  "GA"  go  around  switch 
on  the  left  power  lever  is  depressed; 

(III)  The  autopilot  circuit  breaker  is  pulled. 

Note  S:  It  is  very  important  that  the  manual 
pitch  trim  wheel  stops  moving  after  each  of 
these  operations. 

(3)  If  the  result  of  any  one  of  the  above 
visual  verifications  or  operational  checks  are 
not  as  specified,  prior  to  further  flight  contact 
the  Manager,  Wichita  Aircraft  Certification 
Office.  ACE-115W,  FAA,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport.  Wichita. 
Kansas  67209;  telephone  (316)  946-4400,  for 
disposition  of  the  dincrepancy. 

(c)  In  addition  to  the  maintenance  record 
entry  required  by  FAR  91.173,  enter  a 
statement  showing  successful  completion  of 
paragraph  (b)  of  this  AD  listing  the  autopilot 
and/or  manual  electric  trim  system  installed. 


*Brtf^ 


Fedaral  Register  /  Vol  53.  No.  250  /  Thursday.  December  29.  1988  /  Rules  and  Regulationg 


Fedefrf  Regbtwr  /  Vd.  58.  Wo.  250  /  Thursday.  December  29,  1988  /  Rules  and  Regulations     SZSTS 


(d)  Airplane*  may  be  flown  in  accordance 
witli  FAR  21.197  to  a  location  where  thia  AO 
may  be  accompUahed. 

(e)  An  equivalent  method  of  compliance 
with  thia  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certiflcation 
Office,  ACB-115W,  FAA.  Airport  Road,  Room 
100,  Mid-Continent  Airport  Wichita.  Kansaa 
67200. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation  (Licensee  to 
Mitsubishi).  P.O.  Box  85,  Wichita. 
Kansas  67201:  Telephone  (316)  681-7279; 
or  may  examine  the  doctunents  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  East  12th 
Street.  Kansas  City.  Missouri  64106. 

This  amendment  revises  AD  88-21-01, 
Amendment  39-0O4a 

This  amendment  becomes  effective  on 
January  28, 1969. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  13, 1968. 
Barry  D.  Oaments, 

Manager,  Small  Airplane  Dinctorate, 
Aircraft  Certification  Service. 
[FR  Doa  88-29896  FUed  12-28-88;  8:46  am] 

BILLMQ  COM  MIO-ia-M 


14CFRPart39 

[Docket  No.  87-A8W-62;  Amdt  39-6052] 

AirworttiineM  Directives;  Sodete 
Natlonale  IndustrieOe  Aeroepatiale 
(SNIAS)  Model  AS  355E.  AS  355F.  and 
AS  355F1  Hellcofrtert 

AQCNCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnOM:  Final  rule. 

summary:  This  amendment  adopts  an 
airworthiness  directive  (AD)  that 
requires  installation  of  an  automatic 
reignition  system  for  the  Allison  250C- 
20F  engine  on  Societe  Nationale 
Industrielle  Aerospatiale  (SNIAS)  Model 
AS  355E.  AS  355F,  and  AS  355F1 
helicopters.  The  AD  is  needed  to 
prevent  engine  Oameout  (power  loss) 
due  to  engine  inlet  icing  associated  with 
fli^t  into  certain  ambient  atmospheric 
conditions.  Engine  flameout  could  result 
in  a  subsequent  emergency  landing 
which  could  be  hazardous. 
EFFECnvc  date:  January  28, 1989. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28. 
1989. 

Compliance:  As  indicated  in  the  body 
of  tiie  AD. 

AOORCSSCS:  The  appUcable  service 
information  may  be  obtained  from 


Aerospatiale  HeUcopter  Corporation. 
2701  Forum  Drive.  Grand  Prairie.  Texas 
75053-4005. 

A  copy  of  the  service  information  is 
contained  in  the  Rides  Docket  Office  of 
the  Regional  Counsel  FAA.  Southwest 
Region.  4400  Blue  Mound  Road.  Fort 
Worth.  Texas. 

PON  RmTMm  MPOmiATION  CONTACT. 

Mr.  Mike  Mathias.  FAA.  SouUiwest 
Region.  Rotorcraft  Standards  Staff.  Fort 
Worth.  Texas  76193-0111.  telephone 
(817)  624-5123. 

SUPPLCMSNTAIIV  MPOfMUTION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  airworthiness  directive  reqidring 
installation  of  an  autorelight  system  on 
SNIAS  Model  AS  355E.  AS  355F,  and  AS 
365F1  helicopters  was  published  in  the 
Federal  Register  on  April  8, 1988  (53  FR 
11675). 

The  proposal  was  prompted  by 
Priority  Letter  AD  86-24-02,  issued  on 
November  21. 1986,  which  originally 
required,  in  part  instrument  panel 
placard  operating  limitations  to  advise 
the  fUghtcrew  to  avoid  operating 
conditions  where  visible  atmospheric 
moisture  ingestion  into  the  engines 
could  result  in  ice  formations  which 
cause  engine  flameout  This  priority 
letter  was  subsequenUy  published  as  a 
final  rule  in  the  Federal  Register  on 
December  11, 1987  (52  FR  46085).  The 
final  rule  recognizes  the  eligibiUty  of  the 
Aerospatiale-developed  automatic 
engine  reignition  system,  included  in  the 
proposal,  as  an  equivalent  means  of 
compliance  and.  accordingly,  omits 
helicopters  so  configured  by  serial 
number  limitation  in  the  appUcability 
statement 

Certain  other  continuous  ignition 
systems  have  been  approved  as 
equivalent  metuis  of  compliance  with 
AD  86-24-02.  These  approvals  are 
accepted  as  equivalent  means  of 
compliance  with  this  AD. 

The  SNL\S  Model  AS  355E,  AS  355F, 
and  AS  355F1  helicopters  not  equipped 
with  automatic  or  FAA-approved 
continuous  engine  reignition  systems  are 
susceptible  to  moisture-induced  engine 
flameout  which  could  result  in  a 
hazardous  emergency  landing.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  heUcopters  of  the  same  design, 
this  AD  requires  installation  of  an 
automatic  engine  reignition  system  per 
SNIAS  modification  AMS  350A07-1823. 
AMS  350A07-1856,  AMS  350A07-1905. 
AMS  350A07-1910,  or  AMS  350A07-1920 
in  conjunction  with  corresponding 
SNIAS  Service  Bulletins  No.  01.18  and 
No.  80.02  along  with  the  incorporation  of 
the  associated  flight  manual  changes  on 
SNIAS  Model  AS  355E,  AS  355F.  and  AS 


355F1  helicopters,  as  listed  in  the 
applicability  section  of  this  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
ccHuments  were  received.  Accordingly, 
the  proposal  is  adopted  without  change. 

The  regtdations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment 

The  FAA  has  determined  that  this 
regulation  only  involves  155  rotorcraft 
which  are  estimated  to  be  operated  by  a 
total  of  100  operators.  Certain  operators 
may  already  be  in  compUance  with  the 
AD  by  previously  incorporating  the 
SNIAS  autoignition  system  or  by 
installing  a  specifically  approved 
continuous  ignition  equivalent  method 
of  compliance.  It  is  estimated  that  the 
remaining  operators  will  inciu-  a  total 
cost  of  only  $1,376  per  aircraft 
Therefore.  I  certify  this  action  (1)  is  not 
a  "major  nde"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regvdatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  (3)  does  not  warrant  preparation 
of  a  regiilatory  evaluation  as  the 
anticipated  impact  is  minimal;  and  (4) 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft  Aviation 
safety,  Safety,  Incorporation  by 
reference. 

Ad<Hition  of  the  Amendment 

Accordingly,  piusuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421.  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11.89. 


S9t.19    [AmeiNled] 
2.  By  adding  die  following  new  AD: 


Sodete  Nallaads  I 

(SNIA^  Applies  to  aU  SNIAS  Model  AS 
35SE.  AS  366P,  and  AS  S56F1  helicopters 
(aerial  mmbets  before  5362)  fitted  with 
debris  guards.  Part  Numbers  (P/N) 
3S5Afi8-061»-0201  and  35BASB-061»- 
0391.  certificated  in  any  category,  except 
thoae  helicopters  previously  equipped 
with  this  identical  modificatioa.  (Docket 
No.  87-ASW-a2) 
Compliance  is  required  within  the  next  200 

hours'  time  in  service,  unless  already 

accomplished. 
To  prevent  engine  failure  (flameout) 

resulting  from  ingestion  of  atmospheric 

moisture  in  engine  inlets,  accomplish  the 

following: 

(a)  Install  an  engine  automatic  relight 
system  in  acoordanoe  with  SNIAS  ServUx 
Bulletin  AS  355  No.  60^)2.  Revision  2, 
approved  July  8, 1987  (SB  Na  tOJOZ 
corresponds  to  SNIAS  Modification  AMS 
350A07-1823,  IFR-VFR  versions:  AMS 
3S0A07-185e,  IFR  versions;  AMS  3SOA07- 
1905,  IFH-VFR  versions;  AMS  350A07-19ia 
IFR-VFR  versimiB;  AMS  3S0AO7-192O,  IFR- 
VFR  versions).  InsUllation  of  the  SNIAS 
relighting  kit  requires  exclusive  utilization  of 
Champion  or  Auburn  igniter  P/N  8677S18  or 
Champion  igniter  P/N  23006286  and  limiU  the 
service  life  of  each  newly  installed  igniter  to 
1,200  hours'  time  in  service.  Any  of  the 
required  Champion  or  Auburn  igniters 
already  installed  and  having  1,000  or  more 
hours'  time  in  service  must  be  replaced  with 
new  Champion  or  Auburn  P/N  6877518 
igniters  or  Champion  P/N  23006266  igniters. 
NOTE:  SNIAS  Service  Bulletin  AS  355  No. 
01.18,  Revision  2,  approved  October  5, 1987, 
also  pertains  to  this  engine  automatic  relight 
system  installation. 

(b)  Incorporate  into  the  applicable  REM  the 
basic  flight  manual  revisions  and  instnunent 
flight  rules  (IFR)  flight  manual  supplements  (if 
IFR  equipped),  or  later  FAA-approved  flight 
manual  revisions,  as  follows: 

(1)  For  the  Model  AS  35SE,  basic  rotorcraft 
flight  manual.  Revision  4,  Code  Date  87-10. 

(2)  For  the  Model  AS  355F,  basic  rotorcraft 
flight  manual,  Revision  3,  Code  Date  87-10 
and  IFR  rotorcraft  flight  manual  supplement 
11.4.  Revision  3,  Code  Date  87-12. 

(3)  For  the  Model  AS  355F1.  basic  rotorcraft 
flight  manual.  Revision  Z,  Code  Date  87-10, 
and  IFR  rotorcraft  flight  manual  supplement 
11.4.  Revision  1.  Code  Date  87-12. 

(c)  To  insure  that  the  limited  service  life  of 
the  igniters  deRned  In  paragraph  (a)  above  is 
properly  identified  and  adhered  to.  the 
following  updates  (or  future  revisions  thereto) 
must  be  incorporated  in  the  Master  Servicing 
Recommendations — Chapter  5-99 
(Airworthiness  Limitations): 

(1)  AS  355E,  Revision  15.  Page  21. 

(2)  AS  355F,  Revision  IS.  Page  23. 

(3)  AS  355F1,  Revision  15.  Page  23. 

(d)  Upon  accomplishing  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  above,  the  placard 
required  by  paragraph  (a)  of  AO  86-24-02 
may  be  removed. 

(e)  Upon  request,  an  alternate  means  of 
compliance  which  provides  an  equivalent 
level  of  safety  with  the  requirements  of  this 


AD  may  be  need  when  approved  by  the 
Manager,  Rotercrsit  Standards,  ASW-110, 
FAA.  Fort  Worth.  Texas  7ei83-01ia 

(f)  CoatimMMS  ignitfaa  syslenia  previously 
found  to  be  equivalent  aiethods  of 
compliance  with  priority  letter  AD  88-^24-02. 
dated  November  21. 19ee(  or  with  AmdL  39- 
5798  (52  PR  46985;  December  11, 1987) 
effective  January  27, 1988,  are  approved  as 
equivalent  methods  of  complianoe  to  tiiis  AD. 

The  procedure  shall  be  done  in 
accordance  with  SNIAS  Service  Bulletin 
AS  355  No.  80.02.  Revision  2.  approved 
July  8, 1987.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Fedetal  Register  in  accordance 
with  5  U.S.C.  552(a)(1)  and  1  CFR  Part 
51.  Copies  may  be  obtained  from 
Aerospatiale  HeUcopter  Corporation. 
2701  Fonun  Drive,  Grand  Prairie,  Texas 
75053-4005.  Copies  may  be  inspected  at 
the  Office  of  the  Regional  Counsel,  FAA, 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas,  or  at  the 
Office  of  the  Federal  Raf^sler.  1100  L 
Sb«et  NW.,  Room  8401,  Washington. 
DC. 

This  amendment  becomes  effective  January 
28,1989. 

Issued  in  Fort  Wortli.  Texas,  on  November 
23,1988. 
Jamaa  D.  BrlduoD, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

FR  Doc.  86-29895  Filed  12-28-«8;  6:46  am] 
BIUINQ  coot  4»1S-1S-II 


14  CFR  Part  39 

[Docket  No.  8S-ANE-31;  Aimft  39-60S2] 

Airworthiness  Directives;  General 
Electric  (GE)  CF6-50  Series  Turtwfan 
Engines 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  a  rework  and  inspection 
program  for  certain  high  pressure 
turbine  (HPT)  stage  2  disks  installed  in 
CP6-50  series  turbofan  engines.  This  AD 
is  needed  to  prevent  rupture  of  the  disk, 
and  possible  uncontained  engine  failiu«. 
DATES:  Effective— December  29, 1988 

Compliance  Schedule — ^As  required  in 
the  body  of  the  AD. 

Comments  for  inclusion  in  the  docket 
must  be  received  on  or  before  January 
29, 1989. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  December  29. 198a 
AOOftesSES:  Comments  on  this 
amendment  may  be  mailed  in  dupUcate 


to:  Federal  Aviation  Administration. 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel  Attention: 
Rules  Docket  Number  88-ANE-31. 12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 

or  deUvered  in  dupUcate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  No.  88-ANB-31". 

Comments  may  be  inspected  at  the 
New  England  Regioa  Office  of  the 
Assistant  Chief  Coimsel.  Room  311, 
between  the  hours  of  SKX)  a.in.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

The  applicable  engine  manufocturer's 
service  bulletin  (SB)  may  be  obtained 
from  General  Electric  Company, 
Technical  PnbUcatioiu  Department  1 
Neumann  Way,  Cincinnati,  Ohio  45215. 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  No.  88-ANE-31.  in  the  Office  of 
the  Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  New  England 
Region,  12  New  England  Executive  Park. 
Burlington,  Massadiusetts  01803. 

FOn  FURTHER  INRMMATION  CONTACT 

Marc ).  BouthiDier,  Engine  Certification 
Branch.  ANE-142.  En^e  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  Biu-lington, 
Massachusetts  01803;  telephone  (617) 
273-7085. 

SUPPLEMENTARY  INRNHNATIOH:  The 

Federal  Aviation  Administration  (FAA) 
has  determined  that  certain  HPT  stage  2 
disks  installed  in  GE  CFe-50  model 
engines  may  have  an  under  miiumum 
radius  and/or  tool  mark(8)  in  the 
forward  embossment  inner  diameter 
(ID)  fillet  Three  disks  from  a  suspect 
group  have  been  found  to  be  cracked  in 
the  forward  embossment  area.  Analysis 
shows  that  an  under  minimum  radius 
and/or  tool  mari((8)  in  this  area  can 
increase  stresses  beyond  material 
capability,  "niis  situation  could  lead  to 
disk  rupture  and  a  possiUe  imcontained 
engine  failiu«.  The  AD  requires  affected 
disks  to  be  rewoiked  to  remove  an 
imdersize  radius  and/or  tool  maik 
condition  from  the  forward  embossment 
ED  fillet  and  also  defines  an  interim 
inspection  which  allows  continued  use 
of  a  disk  imtil  such  time  as  the  disk  is 
rewoi^ed.  The  inteiim  inspection  allows 
only  a  limited  period  of  operation  before 
rework  is  required. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
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amendment  effective  in  less  than  30 
days 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  •nd, 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  nde. 

Interested  presons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA.  This  rule  may 
be  amended  in  light  of  comments 
received.  Comments  that  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpfiil  in  evaluating  the  effectiveness  of 
the  AD,  and  detennhung  whether 
additional  rulemaking  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  summarizing  each  FAA- 
public  contact  concerned  with  the 
substance  of  this  AD,  will  be  filed  in  the 
Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
amendment  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  foUowing  statement  is  made: 
"Comments  to  Docket  No.  88-^AN&-31". 
The  postcard  will  be  date/time  steunped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Conduaioa 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 


involves  an  emergency  regulation  under 
DOT  Regulatory  Pohcies  and  Procedures 
(44  FR 11034;  February  28. 1979).  If  this 
action  is  subsequendy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  the  final 
evaluation  if  filed,  may  be  obtained  by 
contacting  the  person  identified  under 
die  caption  "torn  iMrTHOi  iNTOiUiATiow 

CONTACT*. 

List  of  Sid»i«cts  in  14  CFR  Part  99 

Engines,  Air  transportation.  Aircraft 
Aviation  safety.  Incoiporation  by 
reference. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART39-{AMENDED] 

1.  The  authorify  citation  for  Part  39 
continues  to  read  as  follows: 

Andiotity:  48  U.S.C.  1364(a),  1421,  and  1423; 
40  U.S.C  106(g)  (Reviled  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

139.13    [Amandsd] 

2.  By  adding  to  Section  39.13  the 
foUowing  new  airworthiness  directive 
(AD): 

Ganaral  Elactilc  AppUes  to  General  Electric 
(GE  CPB-60  series  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  hi^  pressure  turbine 
(HPT)  stage  2  disks.  Part  Numbers  (P/N) 
90t5M35Pl5, 9045M35P17.  and  9045M3SP18, 
Serial  Numbers  MTUOOOOl  through 
MTU00973  inclusive,  except  the  following 
serial  numbers  (listed  in  alphanumeric  onler): 
MTU00641,  MTU00562.  MTU00563, 
MTU00634.  MTU0064e,  MTU00652, 
MTU006M.  NfTUOOeeS,  MTU00671, 
MTUOOB72,  MTU00675,  MTU007S6, 
MTU00777.  MTU00778,  MTU007a2. 
MTU00783,  MTUOOeoe.  MTU0082a 
MTU00e27.  MTU00629.  MTU00e46, 
MTU00647,  MTU0a649,  MTU00657, 
MTUOOeTS,  MTU00877,  MTU00681, 
MTUO0e84,  MTUOOeSS.  MTIAX)887. 
MTU00688,  MTU00893.  MTU0089e, 
MTUOOeee,  MTU00605,  MTU0090e. 
MTUOOeoe.  MTIK)0909,  MTU009ia 
MTU00911,  MTU00ei2.  MTU00914. 
MTU009ie.  MTU00917,  MTU00918. 
MTU00ei9,  MTU0092a  MTU00921, 
MTU00833,  MTU0093S,  MTIXI0953, 
MTU008S9.  MTU009ea  MTU00961, 
accomplish  either  (a)  or  (b)  below: 

(a)  Rework  the  forward  embossment  in 
accordance  with  GE  Service  Bulletin  (SB)  72- 
947.  dated  August  17, 1988,  at  the  next  HPT 
module  exposure,  not  to  exceed  3300  cycles 


since  last  installation  in  an  engine.  However, 
for  disks  which  have  acctmiulated  3,500  or 
more  cycles  since  last  installation  in  an 
engine  on  the  effective  date  of  this  AD, 
comply  with  the  provisions  of  this  paragraph 
at  the  next  HPT  module  exposure,  or  within 
the  next  300  cycles  from  the  effective  date  of 
this  AD,  whichever  ocoirs  first 

(bKl)  Perform  double  fluorescent  penetrant 
inspectimi  (FPI)  in  accordance  with  GE  SB 
72-947,  dated  August  17, 1968,  at  the  next 
HPT  module  exposure,  not  to  exceed  3,800 
cycles  since  last  installation  in  an  engine. 
However,  for  disks  which  have  accumulated 
3,500  or  more  cycles  since  last  installation  in 
an  engine  on  the  effective  date  of  this  AD, 
comply  with  the  provisions  of  this  paragraph 
at  the  next  HPT  module  exposure,  or  within 
the  next  300  cycles  from  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(2)  Rework  the  forward  embossment  in 
accordance  with  the  above  noted  SB,  at  or 
prior  to  accumulating  2,500  cycles  since 
passing  the  double  FM  noted  in  this 
paragraph. 

Not*:  HPT  module  exposure  is  defined  as 
any  removal  of  the  HPT  rotor  and  HPT  stage 
2  nozzle  assembly  from  the  engine  core  (high 
pressure  compressor  and  compressor  rear 
frame). 

(c)  In  complying  widi  either  paragraph  (a) 
or  (b)  above,  do  not  exceed  already  published 
lifelhnits. 

(d)  Disks  found  cracked  while  complying 
with  either  paragraph  (a)  or  (b)  above,  are 
not  eligible  for  either  rework,  or  reinstallation 
or  operation  in  an  engine. 

(e)  Upon  request  an  equivalent  means  of 
compHance  with  the  requirements  of  the  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

(f)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  may  be 
accomplished. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager.  Engine 
Certification  Office.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  schedules 
spedfieid  in  this  AD. 

GE  SB  72-947,  dated  August  17. 1988, 
identified  and  described  in  this  document  is 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U.S.C  55Z(a)(l).  All  persons 
affected  by  this  directive  who  have  not 
already  received  the  engine  manufacturer's 
SB  may  obtain  copies  upon  request  to 
General  Electric  Company.  Technical 
Publications  Department  1  Neimiann  Way, 
Cindnnatt  Ohio  45215.  This  docimient  may 
also  be  examined  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal  Aviation 
Administration.  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803,  Room 
311,  Rules  Docket  No.  88-AN&-31,  between 
the  hours  of  8:00  a jn.  and  4:30  pjn..  Monday 
through  Friday,  except  federal  holidays. 

The  amendment  becomes  effective  on 
December  29. 1988. 


Issued  in  Burlington,  Massachusetts,  on 
November  16, 1988. 

lack  A.  Sain. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  8fr-29883  Filed  12-28-88;  8:45  am] 
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Office  of  the  Secretary 

14  CFR  Part  221 

(Docket  45705;  Amdt  221-67] 

RIN  2106-AB3S 

Posting  of  Tariff^  Contract  of  Carrtoge 

AOENCV:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACnoN:  Final  rule. 

summary:  This  rule  will  allow  airlines 
to  make  tariff  information  available  in 
an  electronic  medium  rather  than  in  a 
paper  mediimi.  Currently,  airlines  are 
required  to  post  their  entire  tariffs  for 
passenger  and  cargo  foreign  air 
transportation  in  hard  copy  at  each 
ticket  sales  location.  Carriers  will  now 
be  able  to  provide  more  useful 
information  to  consumers  using 
siunmaries.  computer  terminals,  and 
printed  copies  of  tariff  information. 
DATE  This  regulation  is  effective 
January  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  G.  Moore,  Chief,  Tariffs 

Division,  P-44,  Department  of 

Transportation,  400  7th  Street  SW., 

Washington,  DC  20590.  Telephone:  (202) 

366-2414. 

SUPPLEMENTARY  INFORMATION: 

Background 

An  airline  ticket  or  airwaybill 
specifies  the  essential  features  of  the 
contract  of  carriage  between  an  airline 
and  the  consumer.  However,  due  to  size 
restrictions,  it  is  impractical  to  include 
in  these  documents  all  the  legally 
enforceable  terms  and  conditions  which 
govern  the  relationship  between  these 
parties.  As  examples,  tickets  do  not 
usually  indicate  the  details  of  the 
limitations  on  an  airline's  Uability  for 
loss  or  damage  of  goods,  the  deadlines 
for  filing  of  claims  against  the  airline,  or 
the  rights  of  passengers  with  respect  to 
schedule  changes  and  aircraft 
substitutions. 

The  Department  as  did  the  Civil 
Aeronautics  Board  (CAB)  before  it 
maintains  the  view  that  all  terms  of  any 
contract  for  air  transportation  should  be 
routinely  available  to  the  consumer.  The 
CAB  had  found  a  solution  to  the  ticket 
size  problem  in  the  fact  that  all  contract 
terms,  including  fares,  rates,  other 


charges,  and  rules  applying  to  air 
transportation,  had  to  be  filed  with  it  in 
formal  tariffs.  Thus,  through  the  early 
1980's,  Federal  regulations  required  that 
the  airlines  (1)  m^e  copies  of  these 
tariffs  available  for  inspection  at  all 
airline  sales  locations,  and  (2)  post  in  a 
conspicuous  place  at  such  sites,  a  notice 
whidi  advised  the  public  that  the  tariffs 
were  so  available. 

Effective  January  1, 1983,  the  Airline 
Deregulation  Act  of  1978  (ADA) 
eliminated  domestic  tariff  requirements. 
With  formal  tariffs  no  longer  available 
for  posting,  the  CAB  recognized  that  a 
workable  means  had  to  be  foimd  to 
ensure  that  the  public  was  adequately 
informed  of  applicable  contract  terms 
for  domestic  carriage  through  the 
ticketing  process. 

The  CAB  adopted  a  new  regulatory 
approach  regarding  domestic  air 
transportation,  embodied  in  14  CFR  Part 
253  (47  FR  52128.  November  19, 1982). » 
In  general.  Part  253  provides  that  a 
domestic  airline  ticket  may  incorporate 
contract  terms  by  reference,  i.e.,  without 
stating  their  full  text  provided  diat  the 
ticket  so  notifies  the  passenger.  It 
further  requires  the  carrier  to  make 
available  for  inspection  at  its  airport 
and  other  ticket  offices  the  full  text  of  all 
incorporated  terms  and  conditions  (fare 
and  non-fare).  However,  the  medium  by 
which  the  carrier  must  make  this 
information  available  is  left  to  the 
carrier's  discretion.  Carriers  must  also 
provide  a  copy  of  any  term  or  condition, 
free  of  charge,  by  mail  or  other  delivery 
service,  to  any  person  requesting  it 

Part  253  has  worked  well.  Not  only 
has  it  accomplished  the  transition  fiom 
a  tariff  to  a  non-tariff  environment  but 
perhaps  even  more  important  it  has 
enabled  the  industry  to  mesh  its 
consumer  information  obligations  with 
the  efficiencies  of  an  electronic  age. 
Under  Part  253,  the  airlines  furnish 
information  on  faxes  and  on  rules 
subject  to  frequent  change  through  the 
use  of  electronic  transmissions  to 
display  terminals  at  their  sales 
locations.  This  process  also  allows 
airlines  to  provide  consiuners  with 
printed  copies  of  this  information  upon 
request  Only  those  rules  subject  to 
infrequent  changes  are  maintained  in 
printed  form.  However,  Part  253 
provided  no  relief  from  the  posting 
requirements  associated  with 
international  tariffs. 

This  gain  in  efficiency  has  been 
achieved  at  no  apparent  loss  in 
availabiUty  of  information  to  the  public. 


During  the  five  years  that  Part  253  has 
been  in  effect  we  have  received  an 
average  of  just  four  complaints  a  year 
concerning  information  on  domestic 
contracts  of  carriage.  Given  the  total 
number  of  enplaned  passengers  in 
domestic  air  transportation  for  this 
period,  this  translates  to  only  one 
complaint  to  us  per  88.5  million 
enplaned  passengers.* 

By  the  Notice  of  Proposed  Rulemaking 
issued  July  20, 1988  (53  FR  27351) 
(NPRM),  we  announced  a  proposal 
designed  to  permit  carriers  filing 
international  tariffs  an  alternative  to  the 
paper  tariff-posting  requirements.  Our 
proposal  would  authorize  them  to  use 
advanced  computer  technology  to  make 
their  cargo  and  passenger  tariff 
information  available  to  the  public 
through  an  electronic  medium.  We  fully 
discussed  the  reasons  for  our  proposal 
in  the  NPRM.  See  53  FR  at  27352.  We 
said,  in  essence,  that  the  proposal 
recognizes  ciurent  industry  business 
practices,  as  well  as  the  need  to  revise 
governmental  requirements  that  impose 
unnecessary  costs  on  aiiiines  and, 
ultimately,  the  consumer.  Id.  In 
approach,  the  proposed  rule  is,  for  the 
most  part  similar  to  the  notice  scheme 
currentiy  in  effect  for  domestic  air 
transportation,  i.e.,  14  CFR  Part  253.  The 
NPRM  notes  the  few  areas  of 
divergence,  Id.  -at  27353  and  27354. 

Comments 

We  received  comments  on  our 
proposal  from  the  Air  Transport 
Association  of  America  (ATA), 
American  Airlines.  Inc.  (American). 
Eastern  Air  Lines,  Inc.  (Eastern),  and 
The  Flying  Tiger  Line  Inc.  (Flying  Tiger). 

All  of  the  commenters  support  the 
adoption  of  the  proposed  rule.  ATA, 
Eastern,  and  American  simply  state  and 
explain  their  support  Flying  Tiger,  after 
stating  its  support  goes  on  to  offer 
several  technical  drafting  suggestions 
designed  to  remedy  what  it  regards  as 
inconsistent  or  misleading  provisions. 

Discussion  and  Dispoaitioo  of  Comments 

We  shall  finalize  our  proposed  rule 
with  one  minor  change  noted  below.  We 
agree  witii  ATA  that  the  new  Section 
221.177  "would  provide  carriers  witii  an 
efficient  alternative  to  the  current 
cumbersome  posting  requirement  and 
promises  to  inform  consumers  concisely 
of  the  key  provisions  of  their  foreign  air 
transportation  provisions  of  contract" 


■  Since  the  ADA  did  not  relieve  airiinei  of  the 
duty  to  file  intemstional  tarifTs,  there  was  no 
impetus  to  alter  tlie  regulatory  requirements  on  the 
posting  of  intenuittonal  tariffs. 


BEST  COPY  AVAILABLE 


*  Source:  Domestic  Monthly  Air  Carrier  Traffic 
Statistics  and  consumer  complaint  records  of  the 
Civil  Aeronautics  Board  and  tite  Department  of 
Transportation. 
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Regardiog  the  inconsutendes  that 
Flying  Tiger  perceives  with  the  rule,  we 
believe  that  come  clarification  should 
serve  to  alleviate  the  carrier's  concerns. 
Flying  Tiger  is  concerned  that  the  rule 
puts  a  greater  disseminatitHi  harden  at 
sales  locations  staffed  by  agents,  i.^^ 
cargo  or  retail  travel  agents,  than  at 
sales  locations  staffed  by  a  carrier's 
own  employees,  and  that  the  agent- 
staffed  locations  are  not  in  a  position  to 
meet  the  greater  burden.  In  fact  while 
both  a  carrier's  own  employees  and  the 
carrier's  agents  must  provide  direct 
notice  of  certain  specified  terms,  and 
while  both  must  also  be  able  to  obtain 
for  the  consmner  a  concise  and 
immediate  explanation  of  certain 
specified  "key"  terms,  the  rule  does  not 
require  that  they  do  so  in  identical 
ways. 

Our  rule  provides  that  agents  are  only 
required  to  have  sufficient  information 
available  for  the  consumer  to  obtain 
copies  of  the  tariffs  or  incorporated 
terms  firom  the  underlying  carrier.  With 
regard  to  fumi^ing  tlw  explanation  of 
"key"  terms  by  an  agent  at  a  sales 
location  we  said  that  "lliis  requirement 
may  be  met  in  any  manner  that  the 
carriers  and  their  agents  and  ticket 
outlets  consider  practical  and 
reasonable."  53  FR  27353.  For  example, 
we  indicated  that  this  could  consist  of  a 
telephone  number,  where  infonned 
carrier  personnel  will  give  immediate 
answers  to  agents'  questions,  for  the 
agents  to  then  relay  to  consumers.  Id.  In 
the  NPRM,  we  said  expressly  that  "we 
propose  to  give  the  same  increased 
posting  flexibility  to  the  airlines  for 
cargo  services  as  we  are  proposing  for 
passenger  services."  Id.  Against  this 
background,  and  taking  into  account  this 
flexibility,  we  believe  diat  cargo  carrier 
agents  should  be  able  to  meet  the  terms 
of  the  new  rule  without  suffering  the 
burdens  to  wfaidi  Flying  Tiger  alludes. 

Flying  Tiger  also  requests  that  the 
term  "Ticket  Office"  be  redesignated  as 
either  "Carrier  Sales  Office"  or  "Sales 
Office"  since  the  term  "Tidcet  Office"  is 
misleading  when  applied  to  cargo 
carriers.  We  will  adopt  the  suggestion 
by  changing  our  terminology  to  'Ticket/ 
Cargo  Sales  Office"  in  all  those  places 
in  the  rule  where  the  term  'Ticket 
Office"  had  aj^ieared. 

Executive  Order  12291,  Regidatory 
Flexibility  Act,  Paperwork  Redndkn 
Act,  and  FederaUnn  Assessment 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  this  is  not  a  major  rule. 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 


industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthennore,  this  role  would  not 
adversely  affiect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  regulation  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  dated  February  28, 1«79, 
because  it  involves  important 
Departmental  policies  and  substantial 
industry  interests. 

I  certify  diat  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few,  if  any,  air  carriers  or  foreign  air 
carriers  would  be  considered  small 
entities.  In  any  event,  since  the  rule 
simply  presents  an  alternative,  rather 
than  mandates  a  change,  the  abifity  of 
such  entities  to  engage  in  operations 
essentially  will  be  unaffected  by  the 
regulation.  This  final  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  concepts  discussed 
therein  do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

With  respect  to  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
this  rule  should  lessen  substantially  the 
paperwork  burden  on  the  airlines. 
Carriers  will  no  longer  be  required  to 
post  the  paper  tariff  at  all  of  their  offices 
and  stations.  Hiis  means  that  the 
hundreds,  even  thousands,  of  pages  of 
tariff  revisions  that  carriers  are  now 
required  to  circulate  worldwide,  could 
be  largely  eliminated. 

In  1987,  the  international  airiines  filed 
with  the  Department  241,230  tariff  pages 
applicable  to  international  air 
transportation.  Of  this  total  219,503 
applied  to  passenger  service  and  2U27 
applied  to  cargo  service.  Each  of  these 
tariff  pages  was  required  to  be  posted  at 
each  carrier  sales  location  worldwide. 
Taking  into  consideration  only  the 
passenger  sales  locations  in  the  48 
contiguous  states  of  the  United  States 
and  District  of  Columbia,  we  estimate 
that  this  necessitated  the  printing  and 
distribution  of  approximately  535  million 
tariff  pages.  To  arrive  at  our  estimate, 
we  checked  our  tariff  files  and  the 
January,  1988  Off  idol  Airline  Guide 
(Worldwide  Edttioa)  to  determine  the 
cities  in  the  48  contiguous  states  with 
airports  at  which  international  journeys 
might  originate  or  terminate.  Our 
analysis  indicated  that  diere  are  364 
airports  for  which  international  tariff 
posting  would  be  required.  Based  on  the 


number  of  airiines  serving  diese 
airports,  this  calculated  out  to  1,787 
airport  sales  locations.  To  this  total  we 
added  654  of  the  ticket  offices  in  24 
selected  international  gateways,  llie 
other  ticket  offices  were  determined 
from  the  latest  telephone  directories 
available  in  the  Department's  library. 
Combining  the  airport  and  other  ticket 
locations,  we  arrived  at  a  total  of  2,441 
airline  sales  locations.  We  multqilied 
this  figure  by  the  total  number  of 
applicable  passenger  tariff  pages, 
219,503,  to  reach  the  final  figure  of  535 
million  pages.  Addition  of  cargo  service 
pages,  which  are  somewhat  more 
difficult  to  compute,  would  briqg  the 
final  figure  higher  stUL 

We  solicited  comments  on  our 
assumptions  and  estimates.  None  were 
received.  Therefore  we  assume  that  our 
assumptions  and  estimates  are 
reasonable  ones.  Accordingly,  if  the 
carriers  had  been  able  to  use  this 
alternative  tariff  posting  method  in  1987, 
they  could  have  reduced  by  90%  or  482 
million  the  number  of  passenger  tariff 
pages  that  had  to  be  printed  and 
distributed  just  within  the  46  contiguous 
states  of  die  United  States  and  the 
District  of  Columbia  for  tariff  posting 
purposes." 

Econondc  Analysis 

We  believe  the  rule  will  have  a 
beneficial  impact  on  die  industry  and 
the  public  while  imposing  few  new 
costs.  In  addition,  we  expect  the  rule  to 
adiieve  substantial  cost  savings  for  the 
industry  and  ultimately  for  the 
consumer. 

The  public,  for  its  part,  under  our  final 
rule  will  have  ready  access  to  the  basic 
information  it  needs  through  carried- 
prepared  brochures  or  booklets 
containing  many  incorporated  tariff 
terms,  and  that  all  other  tariff 
information  will  be  made  available  by 
the  carrier  to  consumers  through  either 
electronic  or  other  mediums.  With 
respect  to  tariff  information  stored 
electronically,  consumers  will  be  able  to 
view  such  information  on  a  computer 
display  screen  at  carrier  sales  locations 
and  obtain  printed  copies  from  the 
computer  display  screen  upon  request,  if 
feasible.  Consumers  will  also  be  able  to 
obtain  information  on  certain  "key 
terms"  fit>m  cargo  and  retail  travel 
agents.  This  is  not  required  under  our 
current  posting  requirements. 


*  Our  Regulatory  Evaluation,  which  is  included  in 
this  docket  indicates  that  about  90%  of  the  tariff 
information  is  currently  available  in  the  electronic 
medium.  See  Preliminary  Electronic  Tariff  ADP 
RequirementB  Study.  March  1987,  at  3-28. 
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Our  final  rule  should  enable  the  public 
to  be  better  informed  and  able  to  make 
wiser  economic  choices.  Due  to  simple 
practicalities,  the  tariff  information 
available  on  the  computer  promises  to 
be  more  up  to  date  and  readily  available 
than  the  information  currendy  being 
provided  under  the  paper-based  system. 

In  our  NPRM  we  estimated  that  the 
carriers  spent  approximately  $7,500  per 
sales  location  in  direct  labor  costs  just 
to  maintain  the  current  tariffs.  The 
estimated  cost  of  $7,500  was  determined 
as  follows.  We  drew  an  analogy 
between  the  woric  performed  by  the 
Department's  senior  tariff  filing  clerk 
and  the  same  type  of  woric  i.e.,  filing 
current  tariff  pages,  that  would  have  to 
be  performed  by  an  airline  employee  at 
eadb  airline  sales  location.  We 
determined  that  our  tariff  filing  cleric 
spent  one-third  of  his/her  time 
performing  this  function.  The  direct 
labor  costs  for  this  senior  tariff  filing 
clerk  is  approximately  $22,500  annually. 

We  then  applied  these  estimates  of 
time  and  cost  to  each  airline  sales 
location  with  the  assumption  there  is  a 
correlation  between  the  Department's 
costs  and  the  airline's  costs.  See  also. 
Bulletin  2241,  Industry  Wage  Survey: 
Certificated  Air  Carriers,  June  1984, 
issued  by  the  U.S.  Department  of  Labor, 
Bureau  of  Labor  Statistics  (August  1985], 
Table  6,  Page  9. 

We  solicited  comments  on  our 
estimated  costs.  None  were  received. 
Accordingly,  we  assume  that  our 
estimates  are  reasonable  ones. 
Therefore,  based  on  our  estimates  the 
carriers  should  be  able  to  achieve  a  cost 
saving  of  approximately  18.3  million 
dollars  annually  just  within  the  48 
contiguous  states  of  the  United  States 
and  the  District  of  Columbia  if  they 
choose  to  use  this  alternative  posting 
rule. 

We  have  also  prepared  and  placed  in 
Docket  45705  a  comprehensive 
Regulatory  Evaluation  Analysis.  (A  copy 
may  be  obtained  by  contacting  Thomas 
G.  Moore,  Chief,  Tariffs  Division,  P-44, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590, 
Telephone:  (202)  366-2414)). 

We  also  fake  this  opportunity  to 
remind  the  carriers  that  should  they  opt 
to  use  the  alternative  posting  rule  we 
are  adopting  here,  it  will  not  reheve 
them  from  their  statutory  obligation  to 
file  and  observe  their  tariffs  file  with  the 
Department.  This  rule  merely  responds 
to  the  need  to  give  the  carriers  greater 
flexibiUty  in  the  marketplace  to 
disseminate  their  tariff  information  to 
the  public  in  a  more  meaningful  and 
timely  fashion. 

The  electronic  posting  of  tariffs  by 
carriers  under  this  rule  is  strictiy 


optional  The  paper  posting  system 
remains  available  to  those  carriers  still 
wishing  to  use  it 

list  of  Subjects  in  14  CFR  221 

Air  fares  and  rates;  Explosives; 
Freight;  Handicapped;  Contracts; 
Claims;  Consumer  Protection;  Travel. 

This  rule  is  being  issued  under  the 
authority  delegated  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  contained  in  49  CFR  1.56(j)(2)(ii). 
For  the  reasons  set  forth  herein,  the 
Department  of  Treuisportation  amends 
14  CFR  221  as  follows: 

PART  221— TARIFFS 

1.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

Authority:  Sees.  102,  204. 401, 402, 403, 404, 
411,  416, 1001, 1002.  Pub.  L  85-728,  as 
amended,  72  Stet  740.  743,  754,  757,  758.  760, 
789,  771,  788;  49  U.S.C.  1302, 1324. 1371, 1372, 
1373, 1374, 1381. 1386, 1481. 1482. 

2.  Section  221.4  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order: 

§221.4    Definitions. 

•  •        •        *        • 

"Consignee"  means  the  person  whose 
name  appears  on  the  airwaybill  as  the 
party  to  whom  the  shipment  is  to  be 
delivered  by  the  carrier. 

"Contract  of  carriage"  means  those 
fares,  rates,  rules,  and  other  provisions 
appUcable  to  the  foreign  air 
transportation  of  passengers,  baggage, 
or  property,  as  defined  in  the  Federal 
Aviation  Act 

*  •        •        •        • 

"Passenger"  means  any  person  who 
purchases,  or  who  contacts  a  ticket 
office  or  travel  agent  for  the  purpose  of 
purchasing,  or  considering  the  purchase 
of,  air  transportation. 

"Shipper"  means  the  person  whose 
name  appears  on  the  air-waybill  as  the 
party  contracting  with,  or  a  person  who 
contacts  a  carrier,  a  cargo  sales  office  or 
agent  of  a  carrier  for  the  purpose  of 
contracting  with  the  carrier  for  carriage 
of  a  shipment. 

*  «        *        *        * 

'Ticket/Cargo  Sales  Office"  means  a 
station,  office,  or  other  location  where 
tickets  are  sold,  or  airwaybills  or  other 
similar  documents  are  issued,  that  is 
under  the  charge  of  a  person  employed 
exclusively  by  the  carrier,  or  by  it  joinUy 
with  another  person. 

•  *        *        •        • 

3.  Section  221.170  is  added  to  read  as 
follows: 


9221.170    PuMte  notice  of  tariff 
Information. 

Carriers  must  make  tariff  information 
available  to  the  general  public  and  in  so 
doing  must  comply  with  either 

(a)  Sections  221.171,  221.172,  221.173, 
221.174,  221.175.  and  221.176  or 

(b)  Sections  221.175,  221.176  and 
221.177  of  this  subpart 

S  221.173    [Afflwided) 

4.  Section  221.173  is  amended  by 
deleting  the  phrase  "including  canceled 
tariffs"  from  paragraph  two  of  the 
Notice  readuig  "PUBLIC  INSPECTION 
OF  TARIFFS". 

5.  Section  221.174  is  rexised  to  read  as 
follows: 

S221.74    Notification  to  the  p«aaw>gw  of 
•tatus  of  far*,  ruia.  ctiarge  or  practice. 

A  carrier  or  ticket  agent  shall  print 
stamp  upon,  or  affix  to  every  purchased 
passenger  ticket  a  notice  stating  that  the 
terms  and  conditions  of  the  contract  of 
carriage  including  the  price  of  the  ticket 
are  subject  to  adjustment  prior  to  the 
commencement  of  transportation, 
except  that  such  notice  is  not  required 
where  a  passenger  ticket  is  sold 
pursuant  to  an  effective  tariff  rule  which 
provides  that  the  terms  and  conditions 
of  the  contract  of  carriage,  including  the 
price  of  the  ticket  are  not  subject  to  any 
future  adjustment  during  the  validity  of 
the  ticket  or  the  ticket  is  sold  for 
transportation  commencing  on  the  same 
day. 

6.  A  new  S  221.177  is  added  to  read  as 
follows: 

$221,177    Attemativa  notice  Of  tariff 
term*. 

(a)  Terms  incorporated  in  the  contract 
of  carriage.  (1)  A  ticket  airwaybill  or 
other  written  instrument  that  embodies 
the  contract  of  carriage  for  foreign  air 
transportation  shall  contain  or  be 
accompanied  by  notice  to  the  passenger, 
shipper,  or  consignee  as  required  in 
paragraphs  (b)  and  (d)  of  this  section. 

(2)  Each  carrier  shall  make  the  full 
text  of  all  terms  that  are  incorporated  in 
a  contract  of  carriage  readily  available 
for  public  inspection  at  each  airport  or 
other  ticket/cargo  sales  office  of  the 
carrier  Provided,  That  the  medium.  i.e., 
printed  or  electronic  in  which  the 
incorporated  terms  and  conditions  are 
made  available  to  the  consumer  shall  be 
at  the  discretion  of  the  carrier. 

(3)  Each  carrier  shall  display 
continuously  in  a  conspicuous  pubUc 
place  at  each  airport  or  other  ticket/ 
cargo  sales  office  of  the  carrier  a  notice 
printed  in  large  type  reading  as  follows: 


•   l^t^f^fH' 
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Explanatkw  of  Cortncl  Ta 

All  passenger  (and/or  cargo  as  applicable) 
contract  terms  incorporated  by  law  to  which 
this  company  is  a  party  are  available  in  this 
office.  These  provisions  may  be  inspected  by 
any  person  upon  request  and  for  any  reason. 
The  employees  of  this  office  will  lend 
assistance  in  securing  information,  and 
explaining  any  terns. 

In  addition,  a  file  of  all  tariffs  of  this 
company,  with  indexes  thereof,  from  which 
the  incorporated  contract  terms  are  obtained 
is  maintained  and  kept  available  for  public 

inspection  at .  (Here  indicate  the 

place  or  places  where  tariff  files  are 
maintainied,  including  the  street  address  and, 
where  appropriate,  the  room  number.) 

(4)  Each  carrier  shall  provide  to  the 
passenger,  shipper  or  consignee  a 
complete  copy  of  the  text  of  any /all 
terms  and  conditions  applicable  to  the 
contract  of  carriage,  free  of  charge, 
immediately,  if  feasible,  or  otherwise 
promptly  by  mail  or  other  delivery 
service,  upon  request  at  any  airport  or 
other  ticket/cargo  sales  office  of  the 
carrier.  In  addition,  all  other  locations 
where  the  carrier's  tickets  or  airwaybills 
may  be  issued  shall  have  available  at  all 
times,  free  of  charge,  information 
sufficient  to  enable  the  passenger, 
shipper  or  consignee  to  request  a  copy 
of  such  tenn(8). 

(b)  Notice  of  inco/porated  terms.  Each 
carrier  and  ticket  agent  shall  include  on 
or  with  a  ticket,  airwaybill  or  other 
written  instrument  given  to  the 
passenger,  shipper,  or  consignee,  that 
embodies  the  contract  of  carriage,  a 
conspicuous  notice  that 

(1)  The  contract  of  carriage  may 
incorporate  by  law  terms  and  conditions 
filed  in  public  tariffs  with  U.S. 
authorities;  passengers,  shippers  and 
consignees  may  inspect  the  full  text  of 
each  applicable  incorporated  term  at 
any  of  the  carrier's  airport  locations  or 
other  ticket/cargo  sales  offices  of  the 
carrier  and  passengers,  shippers  and 
consignees  have  the  right  to  receive, 
upon  request  at  any  airport  or  other 
ticket/cargo  sales  office  of  the  carrier,  a 
free  copy  of  the  full  text  of  any/all  sudi 
terms  by  mail  or  other  delivery  service: 

(2)  The  incorporated  terms  may 
include,  among  others,  the  terms  shown 
in  paragraphs  [b)(2)  (i)  through  (v)  of 
this  section.  Passengers  may  obtain  a 
concise  and  immediate  explanation  of 
the  terms  shown  in  paragraphs  (b)(2)  (i) 
through  (v)  of  this  section  from  any 
location  where  the  carrier's  tickets  are 
sold,  and  a  shipper  or  consignee  may 
obtain  the  same  information  at  any 
location  where  an  airwaybill  or  any 
similar  document  may  be  issued: 

(i)  Limits  on  the  carrier's  liability  for 
personal  injury  or  death  of  passengers 
(subject  to  S  221.175).  and  for  loss. 


damage,  or  delay  of  goods  and  baggage, 
inducfoig  fragile  or  perishable  goods. 

(ii)  Claim  restrictions,  includihig  time 
periods  within  which  passengers, 
shippers,  or  consignees  must  file  a  claim 
or  bring  an  action  tigainst  Ae  canier  for 
its  acts  or  omissions  or  those  of  its 
agents. 

(iii)  Rights  of  the  carrier  to  change  the 
terms  of  the  contract.  (Rights  to  change 
the  price,  however,  are  governed  by 
paragraph  (d]  of  this  section). 

(iv)  Rules  about  re-confirmations  or 
reservations,  check-in  times,  and  refusal 
to  carry. 

(v)  Rights  of  the  carrier  and 
limitations  concerning  delay  or  failure  to 
perform  service,  including  schedule 
changes,  substitution  of  alternate  carrier 
or  aircraft,  and  rerouting. 

(3)  The  salient  featiu^s  of  any 
applicable  terms  that  restrict  refunds  of 
the  transportation  price,  impose 
monetary  penalties  on  passengers, 
shippers  or  consignees,  or  permit  a 
carrier  to  raise  the  price,  are  also  being 
provided  on  or  with  the  ticket. 

(c)  Explanation  of  incorporated  terms. 
Each  carrier  shall  ensure  that  any 
passenger,  shipper,  or  consignee  can 
obtain  from  any  location  where  its 
tickets  are  sold,  or  airwaybills  or  any 
similar  documents  are  issued,  a  concise 
and  immediate  explanation  of  any  term 
incorporated  concerning  the  subjects 
listed  in  paragraph  (b)(2)  or  identified  in 
paragraph  (d)  of  this  section. 

(d)  Direct  notice  of  certain  terms.  A 
passenger,  sh^per  or  consignee  must 
receive  conspicuous  written  notice,  on 
or  with  the  ticket  airwaybill,  or  other 
similar  document,  of  the  salient  features 
of  any  terms  that  (1)  restrict  refunds  of 
the  price  of  the  transportation,  (2) 
impose  monetary  penalties  on 
passengers,  lAnpperB.  or  consignees,  or 
(3)  permit  a  carrier  to  raise  die  price: 
Provided.  That  the  notice  specified  in 
paragraph  (d)(3)  of  this  section  is  not 
required  where  a  passenger  ticket  is 
sold  pursuant  to  an  effective  tariff  rule 
which  provides  that  the  terras  and 
conditions  of  the  ccmtract  of  carriage, 
includii^  the  price  of  the  ticket,  are  not 
subject  to  any  future  adjustment  during 
the  validity  of  the  ticket,  or  the  ticket  is 
sold  for  transportation  commencing  on 
the  same  day. 

9221.240    (Aiwndedl 

7.  Section  221.240(a)(4)  is  amended  by 
changing  diat  part  of  the  Letter  of  tariff 
transmittal  which  now  reads: 

Sufficient  copies  of  the  above-named 
publication  for  posting  in  accordance 
with  Subpart  N  of  your  Economic 
Regulations,  have  been  sent  to  each 
carrier  participating  in  the  above 
publication. 


To  read: 

Sufficient  copies  of  the  above-named 
publication  have  been  sent  to  each 
carrier  participating  in  the  above-named 
publication  for  posting  purposes  in 
accordance  with  Subpairt  N  of  your 
Economic  Regulations,  where  required. 

Issued  in  Washington.  DC  on  December  22, 
1988. 

Grefory  S.  Dote, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  88-29870  Filed  12-28-88;  8:45  am] 
BtLLNW  COOC  4»Y0-«2-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatratlon 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  International 
Affairs 

15  CFR  Part  303 

[Dociiet  No.  M9M-8243) 

Umtt  on  Duty-Free  lns«ilar  Watches  in 
Calendar  Year  1989 

AQENCtES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 
ACTWN:  Final  rule. 

8UMMAIIV:  Pursuant  to  Pub.  L.  97-446. 
the  Departments  of  the  Interior  and 
Commerce  (the  Departments)  share 
responsibility  for  establishing  a  limit  on 
the  quantity  of  watches  and  watch 
movements  which  may  be  entered  free 
of  duty  during  each  calendar  year.  The 
law  also  requires  the  Departments  to 
establish  the  shares  of  this  limited 
quantity  which  may  be  entered  from  the 
three  insular  possessions  of  the  U.S.  and 
the  Northern  Mariana  Islands  (NMI). 
This  action  maintains  during  1989  the 
existing  limit  and  territorial  shares  while 
changing  the  set  aside  for  new  entrant 
invitations  in  the  Virgin  Islands  and 
Guam  to  200,000  units  each.  We  have 
done  this  by  amending  15  CFR 
303.14(d)(2)  and  (3). 
EFFECUVE  DATE:  January  3a  1989. 

FOH  FURTHER  INFORMATION  CONTACT: 

Faye  Robinson,  (202)  377-1660. 

SUPPLEMENTARY  INFORMATION:  We 

published  these  revisions  in  proposed 
form  on  October  11, 1988  (53  FR  39612) 
and  invited  comments.  We  received  no 
comments. 

Accordingly,  the  Departments  are 
establishing  for  calendar  year  1989  a 
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total  quantity  and  respective  territorial 
shares  as  shown  in  the  following  table: 

Virgin  Islands -. 4,700.000 

Guam _ _ 1,000.000 

American  Samoa.- _ 500,000 

Northern  Mariana  Islands .........     500,000 

Total a.7oaooo 


Classification:  Executive  Order  12291. 
In  accordance  with  Executive  Order 
12291  (46  FR  13193,  February  19, 1981). 
the  Departments  of  Commerce  and  the 
Interior  have  determined  that  this  rule 
does  not  constitute  a  "major  rule"  as 
defined  by  Section  1(b)  of  the  Order.  It 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovatioiL  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12812. 

Regulatory  Flexibility  Act  In 
accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  sigiuficant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectiy 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  15  CFR  Part  303 

Imports.  Customs  duties  and 
inspection,  Watches  and  jewelry. 
Marketing  quotas.  Administrative 
practice  and  procedure,  Rep<Hling  and 
recordkeeping  requirements,  American 


Samoa,  Guam,  Virgin  Islands,  Northern 
Mariana  Islands. 

For  reasons  set  forth  above,  we 
amend  Part  303  as  follows: 

PART  303— [AMENDED] 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2329,  2331 
(19  U.S.C  1202  note);  Pub.  L  94-241. 90  Stat 
263  (48  U.S.C  1681,  note] 

S  303.14    [Ammded] 

2.  Section  303.14  is  amended  by 
changing  "500,000  to  200,000"  in 

S  303.14(d)  (2)  and  (3). 

Timothy  N.  Betgan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

David  Haggestad, 

Acting  Assistant  Secretary  for  Territorial  and 
International  Affairs. 
[W  Doc.  88-29909  Filed  12-28-88;  &45  am] 
BILUNG  COOES  4310-t3-M  and  3S10-DS-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[Dockat  No.  C-3243] 

Eugene  M.  Addison,  M.D.,  et  al.; 
Prohlt>lted  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AQENCV:  Federal  Trade  Commission. 
action:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things, 
certain  physicians  in  Huntsville.  Texas 
from  engaging  in  anticompetitive 
activities  to  prevent  or  impair  the 
operation  of  health  maintenance 
organizations  (HMOs). 
DATE:  Complaint  and  Order  issued 
November  15. 1988.  > 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  L  Randall,  FTC/S-3115, 
Washington,  DC  20580.  (202)  326-2768. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  September  6, 1988,  there  was 
pubUshed  in  the  Federal  Register,  53  FR 
34307,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Eugene  M. 
Addision,  M.D.  et  al./Huntsville 
Physicians,  for  the  purpose  of  soliciting 
public  conunent  Interested  parties  were 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Conuniasion's  Public 
Reference  Branch.  H-130,  Sth  Street  S  Pennaylvani<i 
Avenue.  NW..  Washington.  DC  2058a 


given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  ordered  the  issuance  of 
a  complaint  m  the  form  contemplated  by 
the  agreement  made  its  jiuisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
coirective  actions,  as  codified  under  18 
CFR  Part  13,  are  as  follows:  Subpart — 
Boycotting  Seller-Suppliers:  \  13.302 
Boycotting  sellers-suppliers.  Subpart — 
Coercing  And  Intimidating:  \  13.345 
Competitors.  Subpart — Combining  Or 
Conspiring:  $  13.384  Combining  or 
conspiring;  \  13.385  To  boycott  seller- 
suppliers;  §  13.470  To  resh-ain  and 
monopolize  trade;  S  13.497  To  terminate 
or  threaten  to  terminate  contracts, 
dealings,  fi-anchises,  etc.  Subpart— 
Corrective  Actions  And/Or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  S  13.533-45 
Maintain  records;  S  13.533-45(k) 
Records,  in  general;  { 13.533-50 
Maintain  means  of  commimication; 
§13.533-60  Release  of  general,  specific, 
or  contractual  constrictions, 
requirements,  or  restraints. 

List  of  Subjects  In  16  CFR  Part  13 

Physicians,  Trade  practices. 

(Sec.  6,  38  Stat  721: 15  U.S.C  46.  Interprets  or 

applies  sec.  5,  38  Stat  719,  as  amended;  15 

U.S.C.  45) 

Donald  S.  Claik, 

Secretary. 

(FR  Doc  88-29939  FJed  12-28-68;  8:45  am] 
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16  CFR  Part  13 

IDkt  C-3242] 

Iowa  Chapter  of  the  American  Pliysical 
Therapy  Association;  ProhilMted  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Iowa  Chapter  of  the  American  Physical 
Therapy  Association  (ICAPTA).  a 
professional  association  representing 
physical  therapists  in  Iowa,  fit>m 
restricting  any  physical  therapist  from 
accepting  or  continuing  employment 
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with  any  physician,  or  from  declaring 
such  employment  illegal  or  unethical. 

DATK  Complaint  and  Order  issued 

November!  1988.* 

FOR  PURTHCR  INFOHMATKNI  CONTACT. 

Erika  R.  Wodinsky,  FTC,  San  Francisco 
Regional  Office,  001  Market  Street.  Suite 
570.  San  Francisco.  CA.  94103.  (415)  995- 
5220. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  August  30, 1988,  there  was 
published  in  the  Federal  Register,  53  FR 
33144,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Iowa 
Chapter  of  the  American  Physical 
Therapy  Association,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist  in  disposition 
of  this  proceeding. 

The  prohibited  trade  practices  and/ or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Coercing  And  Intimidating:  9  13.345 
Competitors;  9 13.367  Members. 
Subpart — Combining  Or  Conspiring: 
9  13.384  Combining  or  conspiring; 
9  13.390  To  control  employment 
practice;  9  13.470  To  restrain  and 
monopolize  trade;  9  13-497  To  terminate 
or  threaten  to  terminate  contracts, 
dealings,  franchises,  etc.  Subpart — 
Corrective  Actions  And/Or 
Requirements:  9  13.533  Corrective 
actions  and/or  requirements;  9  13.533-20 
Disclosures;  9  13.533-45  Maintain 
records;  9  13.533-45(k)  Records,  in 
general;  9  13.533-50  Maintain  means  of 
communication;  9  13.533-60  Release  of 
general,  specific  or  contractual 
constrictions,  requirements,  or 
restraints. 

List  of  Subjects  in  16  CFR  Fart  13 

Physical  therapists.  Trade  practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  48.  Interprete  or 

applies  sec.  5,  38  Stat  719,  as  amended;  15 

U.S.C  45) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  88-29938  Filed  12-28-88;  8:45  am) 

BiLUNO  COOC  STSO-Ot-M 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission'*  Public 
Reference  Branch.  H-13a  Sth  Street  a  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580 


16  CFR  Part  13 

[DM.  9126] 

National  Taa  Co;  ProMbitad  Trada 
Practlcaa  and  Affinnativa  Corractlva 
ActkNia 

agency:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 

summary:  The  Federal  Trade 
Commission  has  set  aside  a  1980  order 
with  National  Tea  Co.  (45  FR  53455)  so 
that  the  company  is  no  longer  required 
to  get  the  Commission's  approval  before 
acquiring  grocery  stores  in  certain 
geographic  areas.  Since  the  company 
exited  the  Minneapolis/St.  Paul  area  in 
1983,  the  Commission  determined  that 
public  interest  considerations  warranted 
setting  the  order  aside. 
DATES:  Consent  Order  issued  July  23, 
1980.  Set  Aside  Order  issued  September 
23,198a 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  P.  Ducore  or  Joseph  Eckhaus, 
FTC/S-2115.  Washington.  DC  20580. 
(202)  326-2687. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  National  Tea  Company,  a 
corporation.  The  prohibited  trade 
practices  and/or  corrective  actions,  as 
codified  under  16  CFR  Part  13,  as  set 
forth  at  45  FR  53455,  are  deleted. 

List  of  Subjecto  in  16  CFR  Part  13 

Grocery  stores.  Trade  practices. 

(Sec.  S,  38  Stat  721: 15  U.S.C  46.  Interpret  or 
apply  sec.  5,  38  Stat  719,  as  amended;  sec.  7, 
38  Stat  731,  as  amended;  15  U.S.C.  45. 18) 

Commissioners:  Daniel  Oliver,  Chairman, 
Terry  Calvani,  Mary  L  Azcuenaga,  Andrew ). 
Strenio,  Jr. 

Order  Reopening  and  Setting  Aside 
Order  Issued  on  July  23, 1980 

On  May  27, 1988,  National  Tea 
Company  ("National")  filed  a  "Petition 
To  Reopen  And  Set  Aside  Consent 
Order"  ("Petition"),  pursuant  to  section 
5(b)  of  the  Federal  Trade  Commission 
Act.  15  U.S.C.  45(b),  and  9  2.51  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.51  (1986).  The  Petition  asked  the 
Commission  to  reopen  the  proceeding  in 
Docket  No.  9126  and  set  aside  the 
consent  order  issued  by  the  Commission 
on  July  23, 1980  ("the  order").  National's 
Petition  was  placed  on  the  public  record 
for  thirty  days,  pursuant  to  section  2.51 
of  the  Commission's  Rules.  No 
comments  were  received. 

The  complaint  in  this  case  was  issued 
under  section  7  of  the  Clayton  Act  15 
U.S.C.  18,  and  section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45, 
and  alleged  anticompetitive  effects 
arising  from  National's  acquisition  of 


Applebaums'  Food  Markets,  Inc..  in 
Februairy  1979. 96  F.T.C  42  (1980). 
According  to  the  complaint,  the  relevant 
line  of  commerce  in  which  to  assess  the 
acquisition  was  sales  by  retail  grocery 
stores;  the  relevant  geographic  market 
was  the  Metropolitan  Miimeapolis/St 
Paul,  Minnesota  area  ('Twin  Cities"). 
The  order,  which  was  issued  by  the 
Commission  on  July  23, 1980,  prohibits 
National,  for  a  ten  year  period  ending  on 
July  28, 1990,  from  acquiring  without  the 
prior  approval  of  the  Commission,  five 
or  more  retail  grocery  stores  in  seven 
designated  states,  or  within  500  miles  of 
any  National  warehouse,  or  300  miles  of 
any  National  retail  grocery  store.  96 
F.T.C.  at  49. 

Section  5(b)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(b), 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  altered,  modified  or  set  aside, 
in  whole  or  in  part,  if  the  respondent 
makes  a  satisfactory  showing  that 
changed  conditions  of  law  or  fact 
require  the  order  to  be  modified  or  set 
aside.  A  satisfactory  showing  sufficient 
to  require  reopening  is  made  when  a 
request  to  reopen  identifies  significant 
changes  in  circumstances  and  shows 
that  the  changes  eliminate  the  need  for 
the  order  or  make  continued  application 
of  the  order  inequitable  or  hamiful  to 
competition.  Louisiana  Pacific  Corp., 
Docket  No.  0-2950,  Letter  to  John  C 
Hart  Oune  5, 1986),  at  4. 

Section  5(b)  also  provides  that  the 
Commission  may  modify  an  order  when 
the  Commission  determines  that  the 
public  interest  so  requires.  Therefore, 
the  Commission  has  invited  respondents 
to  show  in  petitions  to  reopen  how  the 
public  interest  warrants  the  requested 
modification.  16  CFR  2.51.  In  such  a 
case,  the  respondent  must  demonstrate 
as  a  threshold  matter  some  affirmative 
need  to  modify  the  order.  Damon  Corp., 
Docket  No.  C-2916,  Letter  to  Joel  E. 
Hoffinan,  Esq.  (March  24, 1984),  at  2 
("Damon  Letter").  For  example,  it  may 
be  in  the  public  interest  to  modify  an 
order  "to  relieve  any  impediment  to 
effective  competition  that  may  result 
horn  the  order."  Damon  Corp.,  101  F.T.C. 
669,  692  (1983).  Once  such  a  showing  of 
need  is  made,  the  Commission  will 
balance  the  reasons  favoring  the 
modification  requested  against  any 
reasons  not  to  make  the  modification. 
Damon  Letter  at  2. 

After  reviewing  National's  Petition, 
the  Commission  has  concluded  that  it  is 
in  the  public  interest  to  reopen  the 
proceeding  and  set  aside  the  order  in 
Docket  No.  9126.  Although  National 
remains  in  the  retail  grocery  store 
business,  it  has  been  out  of  the  Twin 


Cities  market  for  five  years.  National 
has  shown  that  the  prior  a{qiroval 
requirements  of  the  order  impose 
substantial  compliance  costs  on 
National  and  put  it  at  a  disadvantage 
with  respect  to  its  competitors  who  are 
not  under  similar  restraints.  These  costs 
were  foreseeable  at  the  time  NationM 
agreed  to  the  order  and  would  not 
provide  a  sufficient  basis  to  justify 
termination  of  the  order  if  it  were 
serving  a  procompetiUve  purpose. 
However,  in  light  of  National's  exit  from 
the  Twin  Cities  market  any  need  for  the 
order  in  the  Twin  Cities  maiket  that  was 
the  focus  of  the  Commission's  complaint 
is  outweighed  by  the  costs  of  the  prior 
approval  provision. 

The  Commission  has  also  concluded 
that  it  is  in  the  public  interest  to  set 
aside  the  prior  approval  requirements  of 
the  order  with  respect  to  any  other 
geographic  areas  designated  in  the 
order.  The  allegations  of  the  complaint 
relate  primarily  to  the  Twin  Cities 
market  and  with  the  setting  aside  of  the 
primary  relief,  the  ancillary  relief  should 
also  be  set  aside. 

Accordingly,  It  Is  Ordered  that  this 
matter  be,  and  it  hereby  is  reopened  and 
that  the  Commission's  order  issued  on 
July  23, 1980,  shall  be  set  aside  as  of  the 
effective  date  of  this  order. 

By  the  Commission. 
Dmiald  S.  dark. 
Secretary. 
[FR  Doc.  88-29941  Filed  12-28-88;  8:45  am) 

MLUNO  COOe  S79S-01-M 


16  CFR  Part  13 
[DkLS2O0] 

North  American  Philips  Coiporation; 
ProhibKad  Trada  Practicaa  and 
Affirmativa  Corractiva  Actions 

agency:  Federal  Trade  Commission. 
ACnON:  Final  order. 

summary:  This  Final  Order  prohibits, 
among  other  things,  the  North  American 
Philips  Corp.,  Norelco's  pfirent  company, 
from  misrepresenting  the  performance  of 
the  Clean  Water  Machine  or  any  other 
product  that  treats  water,  and  from  also 
misrepresenting  any  test  or  study  of  its 
products.  The  order  requires  respondent 
to  have  substantiation  for  any 
performance  claims  it  makes  for  any 
electric-powered  consumer  appliance, 
including  hair  dryers,  makeup  mirrors, 
coffee  mailers,  and  razors. 
DATES:  Complaint  issued  August  3, 1987. 
Final  Order  issued  October  24, 1988.' 


FOR  FURTHER  MFORMATKM  CONTACT 

Joel  C  Winston,  FTC/S-4002, 
Washington,  DC  20580.  (202)  326-3153. 
SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  North  American  Philips 
Corporation,  a  corporation.  ITie 
prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows):  Subpart— 
Advertising  Falsely  Or  Misleadiiigly: 
9  13.10  Advertising  falsely  or 
misleadingly;  9  13.170  Qualities  or 
properties  of  product  or  service; 
9  13.170-16  Cleansing,  ptuifying; 
9  13.170-70  Preventive  or  protective; 
9  13.190  Results;  9  13.205  Scientific  or 
other  relevant  facts;  9  13.210  Scientific 
tests.  Subpart — Corrective  Actions  And/ 
Or  Requirements;  9  13.533  Corrective 
actions  and/or  requirements;  9  13.533-45 
Maintain  records;  9  13.533-45(8} 
Advertising  substantiation.  Subpart — 
Misrepresenting  Oneself  And  Goods — 
Goods:  9  13.1590-20  Federal  Trade 
Commission  Act  9  13.1730  Results; 
9  13.1740  Scenttfic  or  other  relevant 
facts;  9  13.1762  Tests,  purported. 
Subpart — Neglecting,  Unfairly  Or 
Deceptively,  To  Make  Material 
Disclosure:  9  13.1895  Scientific  or  other 
relevant  facts. 

List  cA  Subjects  in  16  CFR  Part  13 

Water  cleaners.  Water  filters.  Trade 
practices. 

(Sec.  8,  38  Stat.  721;  15  U.S.C.  48.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Commissioners:  Daniel  Oliver,  Chairman, 
Terry  Calvani,  Mary  L  Azcuenaga.  Andrew ). 
Streniajr. 

Final  Order 

The  Administrative  Law  Judge  filed 
his  Initial  Decision  in  this  matter  on 
August  29, 1988,  finding  that  the 
respondent  engaged  in  tmfair  and 
deceptive  acts  or  practices  in  or 
afi'ecting  commerce  in  violation  of 
section  5(a)  of  the  Federal  Trade 
Commission  Act  5  U.S.C.  45.  An 
appropriate  Order  to  remedy  the 
violations  was  appended  to  the  Initial 
Decision. 

Service  of  the  Initial  Decision  was 
completed  on  September  22, 1988. 
Neither  respondent  nor  complaint 
counsel  filed  an  appeal. 

The  Commission  having  determined 
that  this  matter  should  not  be  placed  on 
its  docket  for  review,  and  that  the  Initial 
Decision  and  the  Order  therein  shall 
become  effective  as  provided  in  9  3.51(a) 
of  the  Commission's  Rules  of  Practice, 
16  CFR  3.51(a), 


It  is  ordered  that  the  Initial  Derision 
and  the  Order  therein  shall  become  the 
Final  Order  and  Opinion  of  the 
Commission  on  the  date  of  issuance  of 
this  order. 

By  the  Commission. 
Doaeld  S.  Clark, 
Secretary. 
[FR  Doc.  88-29940  Filed  12-28-88:  8:45  amj 

BIUJMO  CODE  «75O-0t-ll 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 

[Docket  Nos.  82G-0207. 86IM)506,  and 
87P-0t«»] 

Rapaaaad  (M;  Ravttfon  of  Common  or 
Usual  Name 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 


'  Copies  of  the  Complaint.  Initial  Decision. 
Opinion  of  the  Commission,  etc.  are  available  from 


the  Commission'!  PubKc  Reference  Branch.  H-13a 
eth  Street  and  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20580. 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  revising  its 
regulations  (21  CFR  184.1555(c))  to 
recognize  "canola  oil"  as  the  alternate 
common  or  usual  name  of  low  erucic 
acid  rapeseed  oil.  This  action  responds 
to  a  citizen  petition  submitted  by  the 
Canola  Coundl  of  Canada  (CCC) 
requesting  approval  of  the  alternate 
name.  This  action  renders  moot  a 
request  for  an  advisory  opinion 
submitted  by  the  Canadian  government 
In  addition.  FDA  is  denying  a  citizen 
petition  from  the  American  Soybean 
Association  (ASA)  that  objected  to  use 
of  the  term  "canola  oil." 

EFFECTIVE  DATE:  December  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kennon  M.  Smith.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-302), 
Food  and  Drug  Administration,  200  C  St 
SW..  Washington,  DC  20204,  202-485- 
0162. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  September 
16, 1988  (53  FR  36067),  FDA  proposed  to 
adopt  "canola  oil"  as  an  alternate 
common  or  usual  name  for  low  erucic 
acid  rapeseed  oil.  The  proposal  was 
issued  in  response  to  a  citizen  petition 
submitted  by  CCC  and  a  request  for  an 
advisory  opinion  &om  A^culture 
Canada.  At  that  time.  FDA  tentatively 
concluded  that  a  petition  submitted  by 
ASA  that  opposed  the  use  of  the  term 
"canola  oil"  on  any  food  labels  should 
be  denied. 
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II.  Discussion  of  Comments 

All  comments  received  by  the  agency 
supported  the  proposed  action  as 
favorable  to  industry  and  consiuners 
alike.  Most  notable  among  the 
comments  in  support  of  the  agency's 
proposal  was  that  submitted  by  ASA, 
which  stated  that  because  the  erucic 
acid  specification  for  canola  oil  was 
officially  lowered  to  2  percent  by 
Canada,  ASA  has  no  objection  to  the 
proposed  rule. 

m.  Conclusion 

The  agency  received  no  comments 
opposed  to  its  proposed  rule.  Thus,  the 
agency  concludes  that  for  the  reasons 
set  forth  in  its  proposal,  it  is  appropriate 
to  adopt  "canola  oil"  as  an  alternate 
conmion  or  usual  name  for  low  erucic 
acid  rapeseed  oil.  The  agency  also 
concludes  that  there  has  been  sufficient 
exposure  to  the  term  "canola  oil"  to 
allow  the  American  consumer  to 
recognize  and  understand  the  term.  FDA 
believes  that  the  term  "canola  oil"  is 
acceptable  and  favorable  to  both 
industry  and  the  consumer  and, 
therefore,  should  be  allowed  to  be  used 
interchangeably  with  the  term  "low 
erucic  acid  rapeseed  oil."  The  agency 
also  beUeves  that  consistency  in 
nomenclature  will  promote  free  trade  in 
products  containing  this  ingredient 
between  the  neighboring  markets  of 
Canada  and  the  United  States. 

Agriculture  Canada's  request  for 
advisory  opinion  is,  in  effect,  rendered 
moot  by  this  action  and,  therefore,  will 
be  deemed  to  have  been  withdrawn. 

Finally,  because  ASA  supports  this 
action,  its  citizen  petition  is  hereby 
denied. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  result  in  the 
production  or  distribution  of  any 
substance  and,  thus,  will  not  result  in 
the  introduction  of  any  substance  into 
the  environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Economic  Impact 

In  accordance  with  Executive  Order 
12291,  FDA  has  analyzed  the  economic 
effects  of  this  final  rule  and  has 
determined  that  it  will  not  be  a  major 
rule  under  the  order.  In  accordance  with 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  FDA  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  FDA  has  not 


received  any  additional  information  that 
would  cause  the  agency  to  alter  these 
determinations. 

list  of  Subjects  in  21  CFR  Part  184 

Food  ingredients.  Generally 
recognized  as  safe  (GRAS)  food 
ingredients. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  184  is  amended 
as  follows: 

PART  184— DIRECT  RX>0 
SUBSTANCES  AFHRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  402, 409,  701, 52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended.  72  Stat  1784-1788  as  amended  (21 
U.S.C  321(8),  342.  348.  371):  21  CFR  5.10,  5.61. 

2.  Section  184.1555  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c)(1)  to  read  as  follows: 

9184.1555    Rapeseed  01. 

(c)  Low  erucic  acid  rapeseed  oil.  (1) 
Low  erucic  acid  rapeseed  oil,  also 
known  as  canola  oil.  is  the  fully  refined, 
bleached,  and  deodorized  edible  oil 
obtained  from  certain  varieties  of 
Brassica  Napus  or  B.  Campestris  of  the 
family  Cniciferae.  •  •  • 

Dated:  December  23, 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-29888  Filed  12-28-88;  8:45  am] 
BILUNQ  CODE  4180-01-M 


21  CFR  Parts  510  and  544 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctiange  of  Sponsor 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
appUcation  (NADA)  from  Mer^  Sharp 
&  Dohme  Research  Laboratories  to 
Veterinary  Service,  Inc. 

EFFECTIVE  DATE:  December  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1415. 


SUPPLEMENTARY  INFORMATION: 

Veterinary  Service.  Inc..  416  North 
Jefferson  St.,  P.O.  Box  2467,  Modesto, 
CA  95354,  has  informed  FDA  that  it  is 
now  the  sponsor  of  NADA  65-252 
(Vetstrep  25  percent — Streptomycin 
sulfate  oral  solution,  veterinary) 
forftierly  held  by  Merck  Sharp  &  Dohme 
Research  Laboratories.  Merck  Sharp  & 
Dohme  Research  Laboratories  has 
informed  FDA  of  the  change  of  sponsor. 
The  agency  is  amending  21  CFR 
510.600(c)  (1)  and  (2)  and  21  CFR 
544.170b(c)  (2)  to  reflect  the  change  in 
sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  animal  drugs,  labeling, 
reporting  and  recordkeeping 
requirements. 

21  CFR  Part  544 

Animal  drugs,  antibiotics. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  544  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512.  701(a)  (21  U.S.C.  3eOb, 
371(a));  21  CFR  5.10  and  5.83. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for 
"Veterinary  Service.  Inc.."  and  in 
paragraph  (c)(2)  by  numerically  adding 
an  entry  in  the  table  for  "033008"  to  read 
as  follows: 

S  510.600  Name*,  addresses,  and  drug 
lal>«l«r  codes  of  sponsors  of  approved 
applications. 

(c)  *  •  • 

(1)  *  *  * 


Drug 
labeier 
code 


Fnn  name  and  address 


Firm  name  and  address 


Drug 
labeier 
code 


Veterinary  Service.  Inc.,  416  North  Jeffer- 
son St.  P.O.  Box  2467.  Modesto.  CA 
95354 „ 033008 


033008....  Veterinary  Service,  Inc.,  416  North  Jeffer- 
son SL,  P.O.  Box  2467.  Modesto.  CA 
95354. 


PART  544— OUGOSACCHARIDE 
CERTIFIABLE  ANTIBIOTIC  DRUGS 
FOR  ANIMAL  USE 

3.  The  authority  citation  for  21  CFR 
Part  544  continues  to  read  as  follows: 

Authority:  Sees.  612. 82  Stat.  343-^51  (21 
U.S.C.  360b);  a  CFR  5.ia  6.83. 

S  544.170b    [Amended] 

4.  Section  544.170b  Streptomycin 
hydrochioride/streptomycin  sulfate  oral 
solution  is  amended  in  paragraph  (c)(2) 
by  removing  "[Reserved]"  and  replacing 
it  with  "See  033008  in  S  510.600(c)  of  this 
chapter." 

Dated:  December  19, 1988. 
Robert  C  Livingston, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-20889  FUed  12-26-68;  8:45  amj 

BILUNG  CODE  41SO-0V4I 


21  CFR  Part  1010 

[Docket  No.  seN^nil) 

Performance  Standards  for  Electronic 
Products:  General;  Variances  From 
Performance  Standards 

AQENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 


(2) 


r.  The  Food  and  Drug 
Administration  (FDA)  is  making  minor 
clarifying  changes  in  its  variance 
regulations.  FDA  is  also  discontinuing 
its  procedure  of  publishing  in  the 
Federal  Register  notices  of  the 
availabiUty  of  approved  variances  bora 
performance  standards  for  electronic 
products.  FDA  beUeves  there  is  minimal 
pubUc  interest  in  the  variance 
procedure,  as  evidenced  by  the  fact  that 
no  one  has  ever  responded  to  published 
notices  of  availabiUty  of  approved 
variances.  Issuance  of  this  final  rule  will 
help  conserve  FDA's  resources. 

effective  date:  This  final  rule  will 
become  effective  January  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Arlene  Underdonk,  Center  for  Devices 
and  Radiological  Health  (HFZ-83),  Food 
and  Drug  Achninistration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
342a 


SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  July  14, 1981  (46  FR 
36333),  FDA  annoimced  the  agency's 
plan  for  conducting  a  systematic  review 
of  its  rules  and  asked  the  pubUc  to 
conunent  on  those  FDA  regulations  that 
are  perceived  to  be  the  most 
burdensome.  The  purpose  of  the  review 
was  to  identify  regulations  that  impose 
unnecessary  burdens  on  the  public 
generally  or  on  specific  segments  of  the 
pubUc  such  as  small  business  and,  for 
such  regulations,  to  explore  alternative 
measures  for  protecting  the  public 
health.  SubsequenUy,  as  a  result  of  the 
assessment  of  pubUc  comments  received 
in  response  to  FDA's  notice  and  of  other 
available  information,  the  agency 
pubhshed  a  notice  in  the  Federal 
Register  of  July  2. 1982  (47  FH  29004), 
that  identified  the  rules  initially  selected 
for  highest  priority  review.  The  July  2, 
1982,  notice  also  advised  that  FDA 
intended  to  select  other  rules  for  review. 

Although  the  July  2. 1982.  notice  did 
not  identify  the  regulation  concerning 
the  procedure  used  to  grant  variances 
fi'om  performance  standards  for 
electronic  products.  FDA's  experience  in 
implementing  the  regulation  since  1974 
indicated  a  need  for  its  review. 
Therefore.  FDA  conducted  a 
comprehensive  review  of  this  regulation 
in  light  of  the  Regulatory  Flexibility  Act 
(Pub.  L  98-354).  Executive  Order  12291. 
and  FDA's  experience  in  implementing 
the  regulation  for  the  past  14  years. 

On  June  2. 1988  (53  FR  20137).  FDA 
proposed  to  revise  its  variance 
regulations.  Based  upon  review  of 
correspondence  and  applications  for 
variances  received  from  manufacturers 
of  electronic  products,  FDA  proposed  to 
make  minor  clarifying  changes  to  help 
applicants  more  readily  understand 
FDA's  requirements  and  thus  to  expend 
fewer  resources  in  the  submission  of 
applications.  Also,  the  agency  proposed 
to  remove  the  requirement  in  the 
variance  procedure  (21  CFR  1010.4(c)(2)) 
that  a  notice  of  availability  of  the 
approved  variance  be  published  in  the 
Federal  Register.  The  agency  believes 
that  pubhcation  of  the  notice  of 
approval  is  not  necessary  because  there 
is  a  lack  of  public  interest  in  the 
variance  procedure  as  evidenced  by  a 
complete  absence  of  responses  to 
published  notices  of  availabiUty  of 
approved  variances. 

Interested  persons  were  given  tmtil 
August  1, 1968.  to  submit  comments,  but 
no  comments  were  received. 
Accordingly,  FDA  is  adopting  the 
amendments  as  proposed. 

FDA  will  continue  to  maintain  the 
administrative  record  of  each  variance 
action,  which  record  will  include  the 
applications  for  variances  and  for  any 


amendments  and  extensions  of 
variances  as  well  as  all  correspondence 
on  the  applications.  The  administrative 
record  will  be  on  file  at  FDA's  Dockets 
Management  Branch,  and  aU 
nonconfidential  dociunents  in  it  will  be 
available  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Removing  the  requirement  for 
announcement  of  the  approval  of  a 
variance  m  the  Federal  Register  wiU  not 
speed  up  approval  of  a  variance. 
because  approval  of  a  variance  takes 
place  before  FDA's  publication  of  a 
notice  of  availabihty  of  a  variance. 
Issuance  of  this  final  rule  will,  however, 
help  conserve  FDA's  resources  by 
eliminating  unnecessary  Federal 
Regbter  documents. 

Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities  as 
defined  by  the  Regulatory  FlexibiUfy 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291.  the  impact  of 
this  final  rule  has  been  carefully 
analyzed,  and  it  has  been  determined 
that  the  final  rule  does  not  constitute  a 
major  rule  as  defined  in  section  1(b)  of 
the  Order. 

List  of  SubjecU  in  21  CFR  Part  1010 

Administrative  practice  and 
procedure.  Electronic  projects.  Exports, 
Radiation  protection. 

Therefore,  tmder  the  Pubhc  Health 
Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act,  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs, 
Part  1010  is  amended  as  follows: 

PART  1010— PERFORMANCE 
STANDARDS  FOR  ELECTRONIC 
PRODtJCTS:  GENERAL 

1.  The  authority  citation  for  21  CFR 
Part  1010  is  revised  to  read  as  follows: 

Authority:  Sec  358,  82  Stat  1177;  42  II.S.C 
283f:  21  CFR  5.ia 

2.  Section  1010.4  is  amended  by 
revising  paragraph  (a),  by  removing 
paragraph  (c)(2),  and  by  redesignating 
paragraphs  (c)  (3)  and  (4)  as  paragraphs 
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(c)  (2)  and  (3),  respectively,  to  read  as 
follows: 


$101(M 

(a)  Criteria  for  variances.  (1)  Upon 
ai^lication  by  a  manufacturer  (including 
an  assembler),  the  Director,  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  may  grant  a 
variance  from  one  or  more  provisions  of 
any  performance  standard  under 
Subchapter  )  of  this  chapter  for  an 
electronic  product  subject  to  such 
standard  when  the  Director  determines 
that  granting  such  a  variance  is  in 
keeping  with  the  purposes  of  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968,  and: 

(i)  The  scope  of  the  requested 
variance  is  so  limited  in  its  applicability 
as  not  to  justify  an  amendment  to  the 
standard,  or 

(ii]  There  is  not  sufficient  time  for  the 
promulgation  of  an  amendment  to  the 
standard. 

(2)  The  issuance  of  the  variance  shall 
be  based  upon  a  determination  that: 

(i)  The  product  utilizes  an  alternate 
means  for  providing  radiation  safety  or 
protection  equal  to  or  greater  than  that 
provided  by  products  meeting  all 
requirements  of  the  applicable  standard, 
or 

(ii)  The  product  performs  a  function  or 
is  intended  for  a  purpose  which  could 
not  be  performed  or  accomplished  if 
required  to  meet  the  appUcable 
standards,  and  suitable  means  for 
assiuing  radiation  safety  or  protect  n 
are  provided,  or 

(iii)  One  or  more  requirements  of  the 
applicable  standard  are  not  appropriate, 
and  suitable  means  for  assuring 
radiation  safety  or  protection  are 
provided. 

Dated:  December  &  1988. 
John  M.  Taylor, 

Associate  Cowwissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-29887  Filed  12-28-88;  8:45  am] 

BIUJMO  COOC  416a-01-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2584 

Allocation  of  Fiduciary  Responsibility, 
Federal  Retirement  Thrift  Investment 
Board 

agency:  Department  of  Labor. 
ACTION:  Pinal  regulation. 

summary:  This  document  contains  a 
final  regulation  under  section 


8477{e)(l){E]  of  the  Federal  Employees' 
Retirement  System  Act  of  1988  (FERSA 
or  the  Act).  Tliat  section  provides  that 
any  fiduciary  with  respect  to  the  Thrift 
Savings  Fund  '  who,  pursuant  to 
procedures  prescribed  by  the  Secretary 
of  Labor,  allocates  a  fiduciary 
responsibility  to  another  fiduciary  shall 
not  be  liable  for  any  act  or  omission  of 
such  fiduciary  except  in  specified 
cinmmstamces.  Section  8477(e)(1)(E) 
specifically  contemplates  the  issuance 
of  regulations  by  the  Department  of 
Labor.  This  regiilation  describes  the 
procedures  which  a  fiduciary  with 
respect  to  the  Thrift  Savings  Fund  must 
follow  in  order  to  allocate  fiduciary 
responsibility  to  another  fiduciary. 

DATE:  This  regtdation  is  effective 
December  29, 1988.  The  final  regulation 
will  apply  to  transactions  occurring  on 
or  after  December  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shelby }.  Hoover,  Plan  Benefits  Security 
Division.  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  Washington.  DC 
20210,  telephone  (202)  523-9590;  or 
I>ebra  Silver,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  telephone  (202)  523-6671. 
SUPPLEMENTARY  MFORMATiON:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Director,  Office 
of  Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Room  N-1301, 
Washington,  DC  20210;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

This  document  contains  a  final 
regulation  under  section  8477(e)(1)(E)  of 
FERSA.*  Tlvat  section  provides  that  any 


■  Tha  Thrift  Saving*  Fund  is  established  and 
defined  at  S  U.S.C.  6437. 

•  Section  Mm  through  8479  of  Title  5.  United 
States  Code  (U.S.C.)  were  enacted  by  Congress  at 
section  101(a)  of  FERSA.  The  Act  itself  provides  no 
independent  nombehng  system  far  these  provisions, 
but  directly  assigns  the  chapter  and  section 
numbers  under  which  those  provisions  are  to  be 
codified  in  Title  5  of  the  U.S.C.  For  purposes  of 
clarity  and  convenience,  therefore,  this  preamble 
references  the  previsions  of  FERSA  by  using  the 
U.S.C  section  numbers  which  Congress  assigned  to 
them  in  the  Act.  Thus,  for  example,  the  above 
reference  to  "section  8477(eHl)(fe)  of  FERSA"  is  to 
Title  5  U.S.C  8477(e)(lME). 


fiduciary  with  respect  to  the  Thrift 
Savings  Fund  who,  pursuant  to 
procedures  prescribed  by  the  Secretary 
of  Labor,  allocates  a  fiduciary 
responsibility  to  another  fiduciary  shall 
not  he  liable  for  an  act  or  omission  of 
such  fiduciary  except  in  specified 
circumstances.  This  regulation 
supersedes  the  interim  regulations 
promulgated  by  the  Executive  Director 
of  the  Federal  Retirement  Thrift 
Investment  Board  which  appear  at  Title 
5,  Code  of  Federal  Regulations,  Chapter 
rV,  Section  1660.1-1660.5  (52  FR  38221, 
October  15. 1987). 

On  July  22, 1988,  the  Department  of 
Labor  (the  Department)  published  for 
notice  and  comment  a  proposed 
regulation  outlining  procedures  for 
fiduciary  allocation  imder  FERSA 
section  &477(e)(l)(E).  The  Department 
received  comments  only  from  the 
Executive  Director  of  the  Federal 
Retirement  Thrift  Investment  Board 
concerning  this  proposal.  The  following 
discussion  summarizes  the  proposed 
regulation  and  the  issues  raised  by  that 
commentator,  and  explains  the 
Department's  reasons  for  adopting  the 
final  regulation. 

Discussion 

A.  General  Considerations 

Subchapter  III  of  FERSA  provides  for 
the  creation  of  a  retirement  savings  plan 
for  federal  employees  to  be  known  as 
the  Thrift  Savings  Plan.  As  provided  at 
section  8437  of  FERSA,  the  plan  is  to  be 
funded  by  the  Thrift  Savings  Fund 
(Fund).  The  Fund  consists  of  all 
employee  and  government  contributions, 
increased  by  the  total  net  earnings  of 
the  Fimd  or  reduced  by  the  total  net 
losses  of  the  Fund,  and  reduced  by  the 
total  amount  of  payments  made  from  the 
Fund. 

Under  the  system  of  plan  management 
prescribed  at  Subchapter  VII  of  the  Act, 
the  authority  and  responsibility  for  the 
management  and  administration  of  the 
Fimd  is  apportioned  between  the 
Federal  Retirement  Thrift  Investment 
Board  (the  Board)  and  its  Executive 
Director.  Section  8472  of  the  Act  charges 
the  Board  with  broad  responsibility  to 
estabhsh  policies  for  the  investment  and 
management  of  the  Thrift  Savings  Fund 
and  the  administration  of  Subchapter  in 
of  FERSA.  Section  8474  assigns  the 
Executive  Director  the  responsibility  to 
implement  the  policies  established  by 
the  Board  and  to  invest  and  manage  the 
Fund  assets  in  accordance  with  those 
policies  and  the  provisions  of  the  Act. 

Pursuant  to  section  8474  (b)(5)  and 
(c)(1)  of  the  Act  the  Executive  Director 
is  also  granted  authority  to  prescribe 
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such  regulations  as  may  be  necessary 
for  the  administration  of  the  Fund. 
However,  these  statutory  provisions 
expressly  prohibit  the  Executive 
Director  from  prescribing  any 
regulations  relating  to  fiduciary 
responsibilities  with  respect  to  the  Fmid. 
Instead,  at  section  6477  of  the  Act,  that 
regulatory  authority  is  assigned  to  the 
Secretary  of  Labor.  At  section 
8477(e)(1)(E).  the  Secretary  is  directed  to 
prescribe,  in  regulations,  procedures  by 
which  fiduciary  responsibilities  may  be 
allocated  among  fiduciaries,  including 
investment  managers.  An  exception  to 
the  limitation  on  Uie  Executive 
Director's  rulemaking  authority, 
however,  was  included  at  section  114  of 
the  Federal  Employees'  Retirement 
System  Technical  Corrections  Act  of 
1986  (Pub.  L.  99-556).  That  section 
authorizes  the  Board  to  establish  interim 
procedures  concerning  the  allocation  of 
fiduciary  responsibilities.  The  Executive 
Director  published  such  procedures  in 
the  Federal  Register  at  52  FR  38221  on 
October  15. 1987.  According  to  the  Act, 
those  procedures  are  to  be  effective  only 
with  respect  to  transactions  which  occur 
prior  to  the  effective  date  of  the  final 
regulations  prescribed  by  the  Secretary 
of  Labor  under  subparagraph  (E)  of 
section  8477(e)(1)  of  the  Act;  moreover, 
the  authority  to  make  allocations  using 
the  interim  procedures  must  expire  no 
later  than  Ctecember  31. 1988. 

B.  The  Final  Regulation 

In  simimary.  the  proposal  was  divided 
into  seven  sections  which  basically 
describe  the  fiduciary  duties  which  may 
be  allocated,  and  to  whom,  the 
procedures  for  allocating  those  duties, 
the  procedures  for  revoldng  such 
allocations,  and  the  effect  of  an 
allocation  made  pursuant  to  these 
procedures.  Only  two  areas  of  concern 
were  raised  by  the  commentator,  and 
they  are  discussed  in  the  following  first 
two  subsections. 

1.  Allocation  Among  Board  Members 

The  Act  initially  vests  all  fiduciary 
responsibility  for  the  Thrift  Savings 
Fimd  with  either  the  members  of  the 
Board  or  the  Executive  Director. 
Sections  2584.8477(e)-2  and  3  of  die 
proposal  provided  a  procedure  by  which 
the  Board  members  could  allocate 
among  themselves  those  responsibilities 
which  had  been  charged  to  tiiem 
collectively  as  membera  of  the  Board. 
This  would  permit  the  Board  to  adopt,  if 
it  chose,  an  arrangement  whereby  a 
collective  fiduciary  responsibility  could 
be  assigned  to  and  discharged  by  one  or 
a  subgroup  of  the  members,  provided 
such  allocation  would  not  violate  an 
express  pohcy  of  the  Board  or  constitute 


an  invalid  delegation  according  to  the 
Act  or  any  other  law.  See 

S  2584.8477(e)-2(d)  of  the  proposal. 

In  this  regard,  the  Executive  Director 
of  the  Federal  Retirement  Thrift 
Investment  Board  submitted  a  comment 
stating  the  conclusion  that  an  allocation 
of  fiduciary  responsibilities  among 
Board  members  would  be  an  invalid 
delegation  imder  the  provisions  of 
FERSA.  In  support  of  this  conclusion, 
the  Executive  Director  cited  5  U.S.C. 
8476(b)(1),  which  requires  the  Board  to 
perform  its  functions  and  exercise  its 
powers  on  a  majority  vote  of  a  quorum 
of  the  Board,  and  5  U.S.C.  8474(c)(8)  and 
8472.  Section  8474(c)(8)  of  FERSA 
specifically  provides  for  the  Executive 
Director  to  delegate  his  functions  while 
section  8472,  which  delineates  the 
powers  and  responsibilities  of  the 
Board,  contains  no  express  authority  to 
delegate. 

The  Department  proposed  these 
allocation  procedures  pursuant  to  the 
authority  provided  in  5  U.S.C. 
8477(e)(1)(E),  which  contains  no 
limitation  concerning  permissible 
delegations.  This  procedural  regulation 
is  not  intended  to  define  what 
constitutes  a  permissible  delegation. 
Thus,  the  Department  has  determined  to 
adopt  the  procedures  as  proposed, 
retahiing  the  procedural  flexibility  for 
allocations  among  Board  members,  if 
such  allocation  would  not  result  in  an 
invalid  or  impermissible  delegation  as 
described  in  S  2584.8477(e)-2(d)  of  the 
regulation.  The  Department  notes  in  this 
regard  that  while  nothing  in  these 
procedtues  restricts  the  abiUty  of  a  Fund 
fiduciary  to  assign  any  task  or  function 
to  another  person,  sudi  Fund  fidudaiy 
will  continue  to  bear  fiduciary 
responsibiUty  for  the  acts  and  omissions 
of  such  other  persons  imless  such 
responsibiUty  of  such  other  person  has 
been  allocated  pursuant  to  these 
procedtues.  Also,  in  those  instances 
where  the  delegation  by  a  Fund 
fiduciary  of  a  particular  task  or  fimction 
would  violate  an  express  Board  policy 
or  a  provision  of  law,  that  Ftmd 
fiduciary  may  not  allocate  the  fiduciary 
responsibiUty  for  such  task  or  function 
to  another  so  as  to  relieve  himself  of  his 
related  fiduciary  Uability. 

2.  AUocation  of  the  ResponsibiUties  of 
the  Executive  Director 

In  addition  to  the  aUocation  procedure 
for  Board  members  described  above, 
section  2584.84777(e)-2  of  the  proposal 
provided  a  procedure  by  which  the 
Executive  Director  could  allocate 
certain  fiduciary  responsibilities  in 
coimection  with  the  management  and 
investment  of  the  assets  of  the  Thrift 
Savings  Fund.  With  respect  to  assets 


held  in  the  Fixed  Income  Investment 
Fund  (F  Fund),  it  was  proposed  tiiat 
such  aUocations  be  made  only  to  a 
qualified  professional  asset  manager  or 
managers  (QPAMs).  The  proposal 
incorporated  by  reference  the  definition 
of  "qualified  professional  asset  manager 
or  manager"  which  appears  at  section 
8438(a)(7)  of  die  Act  Witii  respect  to 
assets  held  in  the  Government  Securities 
Investment  Fimd  or  the  Common  Stock 
Index  Investment  Fund,*  it  was 
proposed  that  such  allocation  may  be 
made  only  to  an  investment  manager. 
The  proposal  incorporated  the  definition 
of  "investment  manager"  which  appears 
at  section  3(38)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  No  other  aUocations,  whether 
by  a  Board  member,  the  Executive 
Director,  or  any  other  person  who  has  or 
may  acquire  fiduciary  responsibility  in 
connection  with  the  Thrift  Savings  Fund, 
were  authorized.  Thus,  as  proposed,  an 
investment  manager  to  whom  fiduciary 
responsibiUty  had  been  aUocated  could 
not  in  turn  allocate  any  part  of  that 
responsibiUty  to  a  second  investment 
manager.  However,  aUocation  to  the 
second  investment  manager  could  be 
achieved  by  action  of  the  Executive 
Director,  who,  under  the  proposed 
regulation,  was  provided  the  authority 
to  revoke  an  aUocation  and  then 
reaUocate  that  fiduciary  responsibiUty 
to  another  fiduciary. 

In  this  regard,  the  Executive  Director 
of  the  Board  expressed  concern  that 
section  8477(e)-2(b)  of  the  proposal, 
which  provided  that  the  Executive 
Director  could  allocate  authority  and 
responsibility  for  investment  and 
management  of  the  F  Fund  only  to  a 
QPAM,  is  more  restrictive  than  5  U.S.C 
8438(b)(1).  Section  8438(b)(1)  of  FERSA 
requires  that  the  selection  of  assets  to 
be  held  by  the  Fixed  Income  Investment 
Fund  (other  than  certificates  of  deposit 
and  insurance  contracts)  be  made  by  a 
quaUfied  professional  asset  manager. 
The  commentator  argued  that  if  the 
Executive  Director  so  desired,  he  should 
have  the  ability  to  separate  the 
investment  selection  function  from  other 
aspects  of  asset  management  and 
aUocate  such  aspects  of  fiduciary  asset 
management 

It  is  the  opinion  of  the  Department 
that  the  authority  to  select  includes  the 
actual  selection  as  weU  as  the  decision 
to  retain  or  sell  any  assets  previously 


•  Section  8438(b)  provides  that  the  Board  is  to 
establish  three  funds  within  the  Thrift  Savings  Fund 
into  which  sums  available  for  investment  are  to  be 
invested.  They  are  the  Government  Securities 
Investment  Fund,  the  Fixed  Income  Investment 
Fund  and  the  Common  Stock  index  Investment 
Fund. 
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selected.  Thns,  the  Department 
proposed  dut,  with  respect  to  this  fund, 
all  allocatians  of  maaagement  and 
investment  authority  must  be  made  to 
QPAMs.  After  due  coosideratioii  <rf  die 
commentatoi's  concenis.  the 
Department  is  not  convinced  that  there 
are  any  fidociary  asset  management 
functions  not  encompassed  by  the 
statutory  selection  requiremoit  which 
should  be  allocated  to  someone  other 
than  a  QPAM.  Thds,  the  Department 
adopts  1 2S8*M77[e)-2  of  the  regulation 
as  proposed. 

3.  Procedures  for  AHocation 

Section  2584.8477(e)-3  of  the  proposal 
imposed  specific  procedural 
requirements  to  assure  that,  as  to  any 
allocation:  (1)  Both  the  allocating 
fiduciary  and  the  receiving  fiduciary  are 
expressly  and  dearly  infonned  of  the 
fact  of  any  allocation  and  the  pertinent 
tenns  thereof  and  (2)  the  participants 
and  the  beneficiaries  of  the  Thrift 
Savings  Funds  are  informed  of  the 
identity  of  any  person  or  persons  to 
whom  fiduciary  responsibility  has  been 
allocated,  and  the  natiu%  of  that 
responsibility.  Also,  the  proposal 
required  that  any  aDocation  made  by  the 
Board  must  be  authorized  by  majority 
vote  of  the  Board. 

In  order  to  avoid  confusion,  the 
Department  has  made  an  amendment  to 
the  language  of  9  2584.8477(e)-3(aMl) 
and  section  2584.8477(e}-4(c)(l) 
clarifying  that  any  allocation  made  by 
the  Board  or  revocation  of  such 
allocation  must  be  authorized  by  the 
concurring  vote  of  a  majority  of  the  total 
membership  of  the  Board.  If  such  a  vote 
is  taken  and  authorization  is  given,  the 
Chairman  of  the  Board  will  evidence 
such  authorization  by  signing  on  behalf 
of  the  Board  the  written  authorization 
which,  in  turn,  must  be  avJcnowledged  in 
writing  by  the  receiving  Board  member 
or  members. 

As  in  the  proposal,  the  final  regulation 
states  that  all  allocations,  whether  by 
the  Board  or  the  Executive  Director, 
must  identify  in  writing  the 
responsibilities  to  be  allocated  and  must 
be  signed  by  both  the  allocating  and  the 
receiving  fiduciaries.  The  signature  of 
the  receiving  fiduciary  represents  his 
acknowledgement  that,  in  accepting  the 
allocated  responsibilities,  he  becomes  a 
fiduciary  with  respect  to  the  Fund  as  to 
those  responsibilities.  The  final 
regulation  also  requires  that  all 
allocations  must  be  communicated  in  a 
written  form  to  the  participants  and 
beneficiaries  of  the  Fund. 


4.  Revocation  and  Termination  of 
Allocations 

To  assure  that  the  Board  and  the 
Executive  Director  may  retain  the 
necessary  control  over  the  management 
of  the  Fund  which  is  consistent  vrith 
their  responsibilities  under  the  Act, 
section  2564.8477(e}-4  of  the  proposal 
set  forth  procedures  for  e]q>editious 
revocations  and  terminations  of 
allocations.  Hius.  the  proposed 
regulation  required  that  any  allocation 
of  fiduciary  responsibility  must  be 
revocable  at  will  by  the  allocating 
fiduciary.  The  proposal  did  not  mandate 
a  minimum  notice  period  in  order  that  a 
revocation  may  be  effected  quickly 
where  circumstances  reasonably  require 
prompt  action.  In  all  cases,  a  revocation 
must  set  fordi  in  writing  the 
responsibilities  which  are  the  subject  of 
the  revocation  and  must  be  signed  by 
the  revoking  fiduciary  (in  the  case  of  the 
Board,  by  its  Chairman). 

As  proposed,  the  termination  of  cm 
allocation  by  a  person  to  whom 
responsibility  has  been  allocated  must 
follow  similar  procedures.  In  addition  to 
setting  forth  the  pertinent  facts  in 
writing,  a  termination  must  be 
acknowledged  in  writing  by  the 
fiduciary  to  whom  the  subject  duties  are 
being  restored. 

The  proposed  regulation  assigned  to 
the  Executive  Director  the  responsibility 
to  communicate  to  the  Fund  participants 
and  beneficiaries  the  occiurence  of  any 
revocation  or  termination.  This 
commimication  must  include 
information  which  identifies  the 
fiduciaries  who  are  to  assume  the 
responsibilities  which  were  the  subject 
of  the  revocation  or  termination. 

The  Department  received  no 
comments  on  this  section  and  thus, 
adopts  it  as  proposed,  modified,  as 
previously  described,  only  to  the  extent 
necessary  to  clarify  the  voting 
requironent  of  a  revocation  of  a  Board 
function. 

5.  Effect  of  Allocation 

In  general,  section  2584.8477(e)-5  of 
the  proposal  stated  that  where  fiduciary 
responsibility  has  been  allocated  to 
another  person  pursuant  to  these 
procedures,  the  allocating  fiduciary  will 
be  relieved  of  any  fiduciary  liability  for 
any  act  of  that  person.  However,  the 
proposed  regulation  incorporated  the 
provisions  on  fiduciary  liability  which 
are  set  forth  at  section  8477(e)(1)(E)  of 
the  Act  so  that  an  allocating  fiduciary 
would  retain  liability  for  an  allocated 
responsibility  where  he  or  she  has 
violated  the  prudence  standard  set  forth 


at  section  8477(b)*  of  the  Act  with 
respect  to:  (a)  the  allocation  or  the 
continuation  of  die  allocation;  or  (b)  the 
implementation  of  the  procedures  set 
forth  in  the  final  version  of  this 
regulation.  The  duty  to  monitor  the 
performance  of  a  person  to  whom 
fiduciary  responsiblHty  has  been 
allocated,  which  is  implicit  in  the  duty  to 
discontinue  any  allocation  where 
prudence  so  dictates,  was  explicitiy 
imposed  by  the  proposal,  and  the 
allocating  fiduciary  must  prudentiy 
monitor. 

FERSA  section  8477(e)(1)(E)  also 
imposes  Uability  on  an  allocating 
fiduciary  vdiere  such  fiduciary  would 
otherwise  be  liable  under  FERSA 
section  8477(e)(1)(D).  FERSA  section 
8477(e)(1)(D)  imposes  joint  and  several 
liability  upon  a  fiduciary  with  respect  to 
the  Fund  who:  (1)  Participates 
knowingly  in,  or  knowingly  attempts  to 
conceal,  conduct  which  the  fiduciary 
knows  to  be  a  breach  of  fiduciary  duty 
by  another  Fund  fiduciary,  (2)  by  failing 
to  comply  with  the  prudence  standard  of 
FERSA  seciton  8477(b)  in  the 
performance  of  his  fiduciary  duties, 
enables  another  Fund  fiduciary  to 
commit  a  breach;  or  (3)  has  knowledge 
of  a  breach  by  another  Fund  fiduciary 
and  fails  to  make  reasonable  efforts  to 
remedy  that  breach.  Thus,  the  proposal 
provided  that  em  allocating  fiduciary 
would  retain  the  co-fiduciary  liability 
described  in  section  8477(c)(1)(D)  of  the 
Act  The  Department  adopts  section 
2584.8477(e)--5  as  proposed. 

6.  Effective  Date 

Pursuant  to  S  2584.8477(e}-7  of  the 
proposal,  the  regulation  would  be 
effective  thirty  days  after  pubUcation  in 
final  form.  Fiduciary  liability  for 
transactions  occurring  after  that  date 
would  be  determined  by  reference  to 
this  regulation  regardless  of  whether 
any  associated  allocation  may  have 
been  made  before  or  after  this  effective 
date.  As  stated  in  the  preamble  to  the 
proposal,  liability  for  transactions 
occurring  before  the  effective  date  of 
this  regulation  would  continue  to  be 
governed  by  the  interim  regulation 
which  appears  at  title  5,  CFR.  Chapter 


*  Section  8477(b)(1)  of  the  Act  provides  in 
relevant  part:  "(bKI)  To  the  extent  not  inconsistent 
with  the  provisions  of  this  chapter  and  the  policies 
prescribed  by  the  Board,  a  fiduciary  shall  diszhar^ 
his  responsibilities  with  respect  to  the  Thrift 
Savings  Fund  or  applicable  portion  thereof  solely  in 
the  interest  of  participants  and  beneficiaries  and — 

*  *  *  (B)  with  the  care.  skiU.  prudence,  and 
diligence  under  the  circumstances  then  prevailing 
that  a  prudent  individual  acting  in  a  like  capacity 
and  familiar  with  such  matters  would  use  in  the 
conduct  of  an  enterprise  of  a  like  character  and  with 
like  objectives  •  •  •." 


IV,  Sections  166ai  throu^  1660.5.  Thus, 
the  Department  stated  its  intent  to 
recognize  as  valid,  until  the  effective 
date  of  the  Department's  allocation 
regulation,  any  allocation  made  both  in 
accordance  with  the  requirements  of  the 
interim  regulation  (5  CFR  166ai-166a5) 
and  during  the  statutorily  defined 
effective  period  of  that  interim 
procedural  regulation.*  In  order  to  better 
effectuate  this  expressed  intent,  the 
Department  has  amended  the  last 
sentence  of  §  25d4.8477(e)-7.  TTie 
Department  has  also  amended 
9  2584.8477(e)-7  in  general  to  make  the 
procedure  effective  upon  the  date  of 
publication.  The  Department  believes 
the  immediate  effective  date  meets  the 
requirements  of  5  U.S.C.  553(d)  because: 
this  procedure  relieves  a  restriction  on 
the  ability  to  allocate  fiduciary 
responsibility  under  FERSA;  by 
publishing  this  procedure  for  notice  and 
comment  the  Department  put  all 
interested  persons  on  notice  of  the 
contents  of  this  regulation  and  it 
received  comments  only  from  the 
Executive  Director  of  the  Board  which 
were  addressed  earlier,  and  to  delay 
unnecesstirily  the  effective  date  of  this 
regulation  beyond  the  effective  period  of 
the  interim  procedures  would  only  serve 
to  create  unnecessary  administrative 
disruptions  of  the  abihty  to  allocate 
fiduciary  responsibility  imder  FERSA. 

Executive  Order  12291  Statement  The 
Department  has  determined  that  this 
final  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
action  will  impose  no  additional  costs 
on  the  Thrift  Savings  Fund. 

Regulatory  Flexibility  Act  Statement 
The  Department  has  determined  that 
this  regidation  would  have  no  significant 
economic  impact  on  small  entities.  In 
conducting  the  analysis  required  under 
the  Regulatory  Flexibility  Act,  it  was 
estimated  that  the  implementation  of 
this  regulation  would  pose  no  additional 


*  Neither  this  statement  nor  the  corresponding 
operative  language  of  the  ngulatioB  should  be  read 
as  relieving  the  allocating  fiduciary  of  responsibility 
ascribed  to  him  pursuant  to  FERSA  sections  8477 
(b).  (e)(lj(0).  or  (e)(1)(E)  with  regard  to  the 
continuation  of  any  such  allocation. 


costs  to  the  Thrift  Savings  Fund.  The 
only  burden  attributable  to  this 
regulation  is  die  burden  of  written 
communication  of  an  allocation  by  the 
Board  or  Executive  Director  to  plan 
participants  and  beneficiaries,  t^iich 
may  be  incorporated  in  other  disclosure 
documents  already  required  under 
current  law.  The  regulation  does  not 
otherwise  affect  any  small  entities. 

Paperwork  Reduction  Act  Statement 
Sections  2584.8477(e)-3(a)(4).  3(b)(3)  and 
4(e)  of  the  final  regulation  contain 
paperwork  requirements.  Pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-^11), 
the  Office  of  Management  and  Budget 
has  assigned  this  regulation  control 
number  1210-0071. 

Statutory  Authority.  The  final 
regulation  set  forth  herein  is  issued 
pursuant  to  section  8477(e)(1)(E)  (Pub.  L 
99-335. 100  Stat.  585,  5  U.S.C. 
8477(e)(1)(E))  of  the  Act  and  under 
Secretary  of  Labor's  Order  No.  1-87. 

List  of  SiibjecU  in  29  CFR  Part  2584 

Employee  benefit  plans.  Fiduciary, 
Government  employees.  Retirement. 
Pensions. 

In  view  of  the  foregoing  the 
Department  amends  Chapter  XXV  of 
Tide  29  as  follows: 

By  adding  in  the  appropriate  place, 
the  following  new  Part  2584  to 
Subchapter  J: 

SUBCHAI>TER  J-FIOUaARY 
RESPOMSIBIUTY  IHUDER  THE  FEDERAL 
EMPLOYEES'  RETIREMENT  SYSTEM  ACT 
OF  1986 

PART  2584— RULES  AND 
REGULATIONS  FOR  THE  ALLOCATION 
OF  RDUCIARY  RESPONSIBIUTY 

2584.8477(e)-l     General. 
2584.8477(e)-2    Allocation  of  fiduciary 

duties. 
2584.8477(e)-3    Procedores  for  aHocation. 
2584.8477(e)-4    Revocation  and  termination 

of  allocation. 
2584.8477{e)-6    Effect  of  allocation. 
2584.8477(e)-e    Definitions. 
2584.8477(e)-7    Effective  date. 

Authoiity:  5  U.S.C  8477(e)(1)(E)  and 
Secretary's  Order  1-87,  52  FR  13139  (April  21. 
1987). 

§  2584.8477(e)-1    General 

5  U.S.C.  8477(e)(1)(E)  provides  tiiat 
any  fiduciary  with  respect  to  the  Thrift 
Savings  Fund  of  the  Federal  Employees 
Retirement  System  who  allocates  a 
fiduciary  responsibility  to  another 
person  pursuant  to  procediu'es 
prescribed  by  the  Secretary  of  Labor 
shall  not  be  liable  tat  an  act  or  omission 
of  such  person  except  in  specified 
circumstances.  This  Part  sets  forth  the 
procedures  which  have  been  prescribed 


by  the  Secretary  of  Labor  for  the 
allocation  of  fiduciary  responsibibties. 

S25e4.8477(»)-2   AReartion  of  ndwdaiy 
Dutlaa. 

(a)  The  fiduciary  duties  of  the  Board 
as  set  forth  at  5  U.S.C  8472  may  not  be 
allocated  to  any  person  other  than  a 
member  or  members  of  the  Board. 

(b)  The  Executive  Director  may 
allocate  authority  and  responsibility  for 
the  investment  and  management  of  the 
Fixed  Income  Investment  Fund  to  a 
quaUfied  professional  asset  manager(8). 

(c)  The  Executive  Director  may 
allocate  authority  and  responsibility  for 
the  investment  and  management  of  the 
Government  Securities  Investment  Fund 
and  the  Common  Stock  Index 
Investment  to  an  investment  manager(8). 

(d)  Notwithstanding  any  other 
provision  of  this  part,  no  allocation  may 
be  made  which  would  constitute: 

(1)  A  violation  of  an  express  policy  of 
the  Board;  or 

(2)  An  invalid  delegation  according  to 
the  Act  or  any  other  law. 

(e)  Except  as  provided  in  this  part,  no 
person  who  has  or  may  acquire 
fiduciary  responsibiUty  in  connection 
with  the  Thrift  Savings  Fund  may 
allocate  such  responsibility  to  another 
person. 

9  2S84.8477(aM    ProcsdurM  for 
Allocation. 

(a)  Any  allocation  made  by  the  Board 
must — 

(1)  Be  authorized  by  the  concurring 
vote  of  a  majority  of  the  total 
membership  of  the  Board; 

(2)  Be  made  in  writing,  signed  by  the 
Chairman  of  the  Board  and 
acknowledged  in  writing  by  die 
receiving  Board  member  or  members; 

(3)  Set  forth  the  duties  and 
responsibilities  allocated,  either  in  the 
body  of  the  document  or  by  reference  to 
another  document  existing  at  the  time  of 
the  allocation;  and 

(4)  Be  communicated  in  an 
appropriate  written  form  to  the 
Executive  Director,  thie  participants  and 
the  beneficiaries  of  the  Thrift  Savings 
Fund. 

(b)  Any  allocation  made  by  the 
Executive  Director  must — 

(1)  Be  made  in  writing,  signed  by  the 
Executive  Director  and  acknowledged  in 
writing  by  the  receiving  fiduciary; 

(2)  Set  fortii  tiie  duties  and 
responsibilities  allocated,  either  in  the 
body  of  the  document  or  by  reference  to 
another  document  existing  at  the  time  of 
the  allocation;  and 

(3)  Be  communicated  in  an 
appropriate  written  form  to  the 
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participants  and  beneficiaries  of  the 
Thrift  Savings  Fund. 

$25S4.S477(«)-4    Revocation  and 
tarmlnatlon  of  allocation. 

(a)  Any  allocation  made  pursuant  to 
this  part  must  be  revocable  at  will  by 
the  allocating  fiduciary,  subject  only  to 
notice  which  is  reasonable  under  the 
circumstances. 

(b)  Any  revocation  by  the  allocating 
fiduciary  or  termination  of  an  allocation 
by  the  fiduciary  to  whom  duties  have 
been  allocated  must  set  forth  in  writing 
the  duties  and  responsibilities  as  to 
which  the  revocation  or  termination  is 
effective,  either  in  the  body  of  the 
document  or  by  reference  to  another 
document  existing  at  the  time  of  the 
revocation  or  termination. 

(c)  Any  revocation  of  an  allocation 
must — 

(1)  In  the  case  of  an  allocation  which 
was  made  by  the  Board,  be  authorized 
by  the  conctirring  vote  of  a  majority  of 
the  total  membership  of  the  Board  and 
be  signed  by  the  Chairman  of  the  Board, 
or 

(2)  In  the  case  of  an  allocation  which 
was  made  by  the  Executive  E)irector,  be 
signed  by  the  Executive  Director. 

(d)  Any  termination  of  an  allocation, 
to  be  effective,  must — 

(1)  In  the  case  of  an  allocation  which 
was  made  by  the  Board,  be  signed  by 
the  terminating  fiduciary  and 
acknowledged  in  writing  by  the 
Chairman  of  the  Board,  or 

(2)  In  the  case  of  an  allocation  which 
was  made  by  the  Executive  Director,  be 
signed  by  the  terminating  fiduciary  and 
acknowledged  in  writing  by  the 
Executive  Director. 

(e)  Any  revocation  or  termination  of 
an  allocation  must  be  communicated  by 
the  Executive  Director  in  an  appropriate 
written  form  to  the  participants  and 
beneficiaries  of  the  Thrift  Savings  Fund 
in  a  manner  which  identifies  the 
person(s)  assuming  the  responsibilities 
which  were  the  subject  of  die  revocation 
or  termination. 

§  2584.8477(e)-5    Effect  of  allocation. 

Where  fiduciary  responsibility  has 
been  allocated  to  anodier  person  or 
persons  pursuant  to  the  procedures 
contained  in  this  part  the  allocating 
fiduciary  shall  not  be  liable  for  any  act 
or  omission  of  such  person  or  persons 
unless: 

(a)  The  allocating  fiduciary  has 
violated  5  U.S.C.  8477(b)  wth  respect 
to— 

(1)  The  allocation  or  the  continuation 
of  the  allocation, 

(2)  The  implementation  of  these 
procedures,  or 


(3)  The  duty  to  monitor  the 
performance  of  such  person  or  persons 
in  a  reasonable  manner  during  the  life  of 
the  allocation,  or 

(b)  The  allocating  fiduciary  would 
otherwise  be  liable  in  accordance  with  5 
U.S.C.  8477(e)(1)(D). 

S25e4.8477(e>-6    Deflnniona. 
As  used  in  this  Part: 

(a)  "Act"  means  the  Federal 
Employees'  Retirement  System  Act  of 
1986,  5  U.S.C.  S  8401  et  seq  (Supp.  IV 
1986): 

(b)  "Board"  means  the  Federal 
Retirement  Thrift  Investment  Board 
established  pursuant  to  5  U.S.C.  8472; 

(c)  "Common  Stock  Index  Investment 
Fund"  means  the  fund  established  under 
5  U.S.C.  8438(b)(1)(C): 

(d)  "Executive  Director"  means  the 
executive  director  of  the  Federal 
Retirement  Thrift  Investment  Board  as 
appointed  ptuvuant  to  5  U.S.C.  8474; 

(e)  "Fiduciary  duty"  tmd  "fiduciary 
responsibility"  mean  any  duty  or 
responsibility  which  involves  the 
exercise  of  discretionary  authority  or 
discretionary  control  over — 

(1)  The  management  or  disposition  of 
the  assets  of  die  Thrift  Savings  Fund,  or 

(2)  The  administration  of  the  Thrift 
Savings  Fund. 

(f)  "Fixed  Income  Investment  Fund" 
means  the  fund  established  under  5 
U.S.C.  8438(b)(1)(B): 

(g)  "Government  Securities 
Investment  Fund"  means  the  fund 
estabhshed  under  5  U.S.C.  8438(b)(1)(A); 

(h)  "Investment  manager"  means  any 
fiduciary  who — 

(1)  Has  the  power  to  manage,  acquire 
or  dispose  of  any  asset  of  the  plan, 

(2)  Is  (i)  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  (ii)  a  bank,  as  defined  in 
that  Act,  or  (iii)  an  insurance  company 
qualified  to  perform  services  described 
in  paragraph  (h)(1)  of  this  section  under 
the  laws  of  more  than  one  state,  and 

(3)  Has  acknowledged  in  writing  that 
he  or  she  is  a  fiduciary  with  respect  to 
the  Thrift  Savings  Fund: 

(i)  "Qualified  professional  asset 
manager"  has  the  meaning  which  is 
prescribed  at  5  U.S.C.  8438(a)(7). 

(j)  "Thrift  Savings  Fund"  means  the 
fund  established  under  5  U.S.C.  8437. 

§2584J477(a)-7    Effective  Date. 

This  section  is  effective  December  29, 
1988,  and  liability  for  any  transaction 
which  occurs  on  or  after  this 
date  will  be  governed  by  this  section 
only.  In  accordance  with  section  114(a) 
of  Pub.  L  99-556,  the  interim  regulations 
promulgated  by  the  Board  appearing  at 
Tide  5,  CFR.  Chapter  VI,  5  5 1660.1 
through  1660.5  will  no  longer  be  effective 


as  of  December  29.  198& 

Liability  for  transactions  which 
occur  before  the  effective  date  of  this 
regulation,  however,  will  continue  to  be 
governed  by  allocations  made  both 
during  the  statutorily  defined  effective 
period  of  the  previously  cited  interim 
regulations  and  pursuant  to  the 
requirements  of  those  regulations. 

Signed  at  Washington,  DC  this  23rd  day  of 
December,  1968. 

David  M.  Walker. 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits. 
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29  CFR  Part  2S85 

Final  Interim  Rule  Relating  to  the 
Prohlbtted  Transaction  Exemption 
Procedures  Under  tlie  Federal 
Employee's  Retirement  System  Act 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Interim  final  regulation. 

SUMMARY:  This  document  contains  a 
final  interim  regulation  that  describes 
the  procedures  for  filing  and  processing 
applications  for  exemptions  from  the 
prohibited  transaction  provisions  of  The 
Federal  Employees'  Retirement  System 
Act  of  1986  (FHISA).  The  Secretary  of 
Labor  is  authorized  to  grant  exemptions 
from  these  restrictions  and  to  establish  a 
procedure  to  process  such  exemptions. 
For  applications  for  exemptions  filed 
under  FERSA,  this  interim  final 
regulation  adopts  the  procedures 
currentiy  followed  by  applicants  for 
exemptions  fiom  the  prohibited 
transaction  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  Internal  Revenue  Code 
of  1986  (die  Code). 

DATES:  Effective  Date:  This  regulation  is 
effective  December  29, 1988.  The  interim 
regulation  would  be  effective  with 
respect  to  all  apphcations  for 
exemptions  filed  with  the  Department 
under  5  U.S.C.  8477(c)(3)  at  any  time 
after  December  29, 1988. 

Applications  for  exemptions  filed 
before  that  date  would  be  governed  by 
ERISA  Procedure  75-1. 

Expiration  Date:  This  Interim  Final 
Rule  shall  expire  on  the  effective  date  of 
the  revised  Ihtjhibited  Transaction 
Procedure  Regulation,  published  in 
proposed  form  for  comment  on  June  28, 
1988.  See  53  FR  24422.  The  Department 
will  publish  a  document  removing  these 
interim  regulations  when  it  adopts  final 


regulations  based  on  the  published 
proposal  at  53  FR  24422  (June  28. 1988). 
FOR  nNm«R  INTORMATION  CONTACT: 

Linda  N.  Winter,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  (202)  523-9596.  or  Miriam  Freund. 
Office  of  ReguJations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  (202)  523-8194. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  35 
hours  per  response,  including  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  This  is  the  same  hour 
burden  approved  and  appUcable  to 
previous  ERISA  exemption  appUcation 
procedures,  which  are  herein  being 
adopted  for  FERSA  purposes.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Director,  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW..  Room  N- 
1301,  Washington,  DC  20210;  and  to  die 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Sections  8477(c)(2)  of  FERSA  » 
prohibits  a  fiduciary  with  respect  to  the 
Thrift  Savings  Fund  from  (1)  dealing 
with  any  assets  of  the  Thrift  Savings 
Fund  in  his  own  interest  or  for  his  own 
account;  (2)  acting  in  an  individual 
capacity  or  any  other  capacity,  in  any 
transaction  involving  the  Thrift  Savings 
Fund  on  behalf  of  a  party,  or 
representing  a  party,  whose  interests  are 
adverse  to  the  interests  of  the  Thrift 
Savings  Fund  or  the  interests  of  its 
participants  or  beneficiaries;  or  (3) 
receiving  any  consideration  for  his  own 
personal  account  from  any  party  dealing 
with  sums  credited  to  the  Thrift  Savings 
Fund  in  connection  with  a  transaction 
involving  assets  of  the  Thrift  Savings 
Fimd.  These  restrictions  are  derived 
from  ihe  provisions  of  section  406(b)  of 


■  Sections  8401  through  S47S  of  Title  5,  United 
State*  Code.  (U.S.C.)  were  enacted  by  Congreu  at 
lection  lOKa)  of  FERSA.  The  Act  itself  provideB  no 
independent  nuDibering  system  for  these  provisions, 
but  directly  itsaigns  the  chapter  and  section 
numbers  under  which  those  proviMons  are  to  be 
codified  in  Tide  5  of  the  U.S.C.  For  purposes  of 
clarity  and  convenience,  therefore,  this  preamble 
references  the  provisions  of  FERSA  by  using  the 
U.S.C.  section  ntunbers  which  Congress  assigned  to 
them  in  the  Act.  Thus,  for  example,  the  above 
reference  to  "section  8477(e)(1)(E)  of  FERSA"  (s  to 
Title  5  U.S.C.  S477(eKl)(B). 


ERISA.  Section  8477(c)(3)  of  FERSA 
authorizes  the  Secretary  of  Labor  to 
grant  administrative  exemptions  from 
the  restrictions  of  FERSA  Section 
8477(c)(2).  The  Secretary  of  Labor  also 
has  authority  under  408(a)  of  ERISA  to 
grant  fiduciaries  administrative 
exemptions  for  identical  activities 
prohibited  by  ERISA  section  406(b). 
Pursuant  to  tiiis  authority  under  BUSA, 
the  Secretary  issued  (jointly  with  the 
Secretary  of  the  Treasury)  an  exemption 
apphcation  procedure  on  April  28, 1975. 
(ERISA  Proc.  75-1.  40  FR  18471.  also 
issued  as  Rev.  Proc.  75-26, 1975-1  G.B. 
722).  Under  section  111  of  the  FERSA 
Technical  Corrections  Act  of  1986  (Pub. 
L  99-556,  October  27, 1986),  the 
Department's  existing  exemption 
procedures  are  made  applicable  to 
exemption  applications  under  FERSA 
imtil  the  earlier  of  the  date  of 
publication  of  final  regulations  adopting 
an  exemption  procedure  or  December 
31, 1988.  Thus,  prior  to  tiie  effective  date 
of  this  interim  final  regtilation,  persons 
applying  for  exemptions  from  FERSA 
prohibited  transaction  rules  should  have 
been  following  the  requirements  of 
ERISA  Proc.  75-1. 

On  June  28, 1988,  the  Department 
proposed  for  comment  a  new  exemption 
apphcation  procedure,  to  be  used  by 
applicants  for  exemptions  under  ERISA 
section  408(a),  Code  section  4975(c)(2) 
and  FERSA  section  8477(c)(3).  See  53  FR 
24422  (June  28, 1988).  The  Department  is 
currently  considering  the  comments 
received  on  the  proposed  exemption 
procedure.  To  ensure  the  uninterrupted 
processing  of  exemption  applications 
under  FERSA  after  December  31, 1988, 
the  Department  shall  adopt  for 
applications  for  exemptions  from 
fransactions  prohibited  under  FERSA 
section  8477(c)(2),  this  Interim  Final  Rule 
which  contains  the  procedures  provided 
in  ERISA  Proc.  75-1  which  are  set  out 
below  in  full,  modified  only  to  the  extent 
necessary  to  remove  references  or 
requirements  not  applicable  to  FERSA. 
This  prohibited  transaction  exemption 
procedure  consists  of  rules  of  agency 
procedure  and  practice,  and  is  therefore 
exempted  under  the  Federal 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(3)(A),  from  the  ordinary  notice 
and  comment  provisions  for  agency  rule 
making.  This  Interim  Final  Rule  shall 
expire  upon  the  effective  date  of  the 
final  revised  exemption  application 
procedure. 

Executive  Order  12291  Statement 

The  Department  has  determined  that 
the  interim  regulatory  action  would  not 
constitute  a  "major  rule"  as  that  term  is 
used  in  Executive  Order  12291  because 


the  action  would  not  result  in:  An 
annual  effect  on  the  economy  of  $100 
million;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographical  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  abihty  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  Deoartment  has  determined  that 
this  regulation  would  not  have  a 
significant  economic  impact  on  smaQ 
plans  or  other  small  entities.  As  stated 
previously,  this  regulation  would  do 
Uttle  more  than  describe  procedures  that 
reflect  practices  already  in  place  for 
filing  and  processing  appUcations  for 
exemptions  from  the  prcdiibited 
fransaction  provisions  of  the  Fed«-al 
Employee  Retirement  Systems  Act  of 
1986. 

Paperwork  ReductioD  Act 

This  Final  Interim  Regulation  adopts 
for  applications  for  exemptions  from  the 
prohibited  transaction  sections  of 
FERSA  those  procedures  presentiy  used 
for  identical  appUcations  under  ERISA. 
Furthermore,  applications  for 
exemptions  currentiy  being  processed 
under  FERSA  already  follow  this 
procedure  by  operation  of  law. 
Accordingly,  this  regulation  *wll  not 
increase  the  paperwork  burden  for 
applicants.  The  regulation  has  been 
forwarded  for  approval  to  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-^11)  and  has 
been  assigned  control  number  1210- 

Statutory  Authority 

The  interim  regulation  is  issued 
pursuant  to  authority  granted  under  5 
U.S.C.  8477(c)(3)  and  under  Secretary  of 
Labor's  Order  Na  l-«7  (52  FR  13139 
April  21, 1987). 

List  of  Subjects  in  2Si  CFR  Part  2585 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Federal  Employees'  Retirement  System 
Act  Fiduciary,  Government  employees. 
Party  in  interest  Prohibited 
fransactions.  Pensions. 

For  the  foregoing  reasons  set  out  in 
die  preamble.  Tide  29,  Chapter  XXV, 
Part  2585  of  tiie  Code  of  Federal 
Regulations  is  added  as  follows: 

1.  By  adding  in  the  appropriate  place 
the  following  new  Part  2585  to 
Subchapter  J: 


iA>  r.T.V.V.T.T.T.Y.f 
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PART  25885— INTERIM  PROCEDURES 
FOR  nUNQ  AND  PROCESSING 
PROHIBITEO  TRANSACTION 
EXEMPTION  APPUCATIONS  UNDER 
FERSA 

Sec 

2585.1.  Purpose. 

2585.2.  Background  and  definitions. 

2585.3.  Persons  who  may  apply  for 
exemptions. 

2585.4.  Instructions  to  applicants. 

2585.5.  Conferences. 

2585.6.  Publication  of  notice  in  the  Federal 
Register. 

2585.7.  Notification  of  interested  persons. 

2585.8.  Inaccuracies,  changes  of  fact,  and 
documentation. 

2585.9.  Effect  of  exemptions. 

2585.10.  Public  inspection. 

2585.11.  Effective  date. 

2585.12.  Expiration  date. 

Authority:  5  U.S.C.  8477(c)(3);  Secretary  of 
Labor's  Order  No.  1-87. 

S25«5.1    PurpoM. 

The  ptupose  of  this  interim  rule  is  to 
set  forth  the  general  procedures  of  the 
Department  of  Labor  for  the  processing 
of  applications  for  exemption  imder  5 
U.S.C.  8477(c)(3)  until  such  time  as  the 
Department  pubUshes  in  final  the 
Prohibited  Transaction  Application 
Procedure  proposed  for  comment  on 
June  28. 1988.  (53  PR  24422.)  This  Interim 
Rule  is  identical  to  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
Proc.  75-1,  the  procedure  followed  by 
the  Department  in  processing  exemption 
applications  imder  ERISA  and  the 
Internal  Revenue  Code  of  1986  (the 
CODE),  except  to  the  extent 
modification  was  necessary  to  remove 
references  and  requirements  not 
applicable  to  the  Federal  Employees' 
Retirement  Systems  Act  of  1986. 

S  2585.2    Background  and  deflnitkMW. 

(a)  Section  5  U.S.C.  {  8477(c)(3) 
provides  that  the  Secretary  of  may  grant 
a  conditional  or  unconditional 
exemption  respecting  any  fiduciary  or 
transaction,  or  class  of  fiduciaries  or 
transactions,  from  all  or  part  of  the 
restrictions  imposed  by  5  U.S.C 
8477(c)(2). 

(b)  The  Secretary  of  Labor  has 
delegated  his  functions  imder  5  U.S.C. 
8477(c)(3)  to  the  Assistant  Secretary  of 
Labor  for  Pension  and  Welfare  Benefits 
Administration. 

(c)  Unless  otherwise  provided  in  this 
procedure,  the  term  "Secretary"  shall 
mean  the  Assistant  Secretary  of  Labor 
for  Pension  and  Welfare  Benefits 
Administration. 

(d)  The  term  "party  in  interested" 
includes  a  fiduciary. 

(e)  Each  application  considered  by  the 
Secretary  will  be  assigned  an  identifying 
number.  Such  niunber  may  be  referred 


to  in  lieu  of  the  description  required  by 
S  2585.4(c)(4). 

§  2585.3    Persons  wtto  may  apply  for 
•xemptions. 

(a)  An  exemption  proceeding  imder 
this  procedure  may  be  initiated  by  the 
Secretary  on  his  own  motion. 

(b)  An  exemption  proceeding  under 
this  procedure  shall  be  initiated  by  the 
Secretary  upon  the  application  of: 

(1)  Any  party  in  Interest  with  respect 
to  the  Thrift  Savings  Fund  who  is  or  may 
be  a  party  to  the  prohibited  transaction 
or  transactions  for  which  an  exemption 
is  sought;  or 

(2)  In  the  case  of  an  application  for 
exemption  with  respect  to  a  class  of 
fiduciaries,  or  class  of  transactions,  in 
addition  to  any  person  described  in 
paragraph  (b)(1)  of  this  section,  an 
association  or  organization  representing 
parties  in  interest  who  may  be  parties  to 
such  prohibited  transaction  or 
transactions. 

(c)  An  application  by  or  for  a  person 
described  in  5  2585.3(a)  or  §  258S.3(b) 
must  be  signed  by  the  applicant  or  by 
his  authorized  representative.  If  the 
application  is  signed  by  a  representative 
of  the  applicant,  he  must  be: 

(1)  An  attorney  who  is  a  member  in 
good  standing  of  the  bar  of  the  highest 
court  of  any  State,  possession,  territory, 
Conunonwealth,  or  the  District  of 
Columbia,  and  who  files  with  the 
Secretary  a  written  declaration  that  he 
is  currenUy  qualified  as  an  attorney  and 
he  is  authorized  to  represent  the 
principal; 

(2)  A  certified  public  accountant  who 
is  duly  qualified  to  practice  in  any  State, 
possession,  territory.  Commonwealth,  or 
the  District  of  Columbia,  and  who  files 
with  the  Secretary  a  written  declaration 
that  he  is  currentiy  qualified  as  a 
certified  public  accountant  cmd  he  is 
authorized  to  represent  the  principal; 

(3)  A  person,  other  than  an  attorney  or 
certified  public  accountant,  enrolled  to 
practice  before  the  Internal  Revenue 
Service,  and  who  files  with  the 
Secretary  a  written  declaration  that  he 
is  currently  enrolled  (including  in  the 
declaration  either  his  enrollment 
number  or  the  expiration  date  of  his 
enrollment  card)  and  that  he  is 
authorized  to  represent  the  principal. 
(See  Treasury  Department  Circular  No. 
230.  Revised  C.B.  1966-2, 1171,  as 
amended,  C.B.  1967-1.433  and  C.B.  1970- 
2,  644,  for  the  rules  on  who  may  practice 
before  the  Internal  Revenue  Service.) 
The  requirements  of  this  section  do  not 
apply  to  an  individual  representing  his 
full-time  employer,  or  to  a  bona  fide 
ofiicer,  administrator,  trustee,  etc., 
representing  a  corporation,  trust,  estate. 


association,  or  organized  group, 
including  a  labor  organization. 

(d)  An  application  for  exemption 
relating  to  an  individual  transaction  will 
not  ordinarily  be  considered  separately 
if  a  class  exemption  which  would 
encompass  the  individual  transaction 
either  (1)  has  been  the  subject  of  an 
exemption  proceeding  or  (2)  is  under 
consideration  by  the  Secretary. 

§  2595.4    Instructions  to  applicants. 

(a)  The  application  shall  be  filed  with: 
Exemption  Application  [Office  of 
Regulations  and  Interpretations, 
Division  of  Exemptions,  Pension  and   . 
Welfare  Benefits  Administration,  Room 
N-5671],  U.S.  Department  of  Labor, 
Washington,  DC  20210. 

(b)  An  appUcation  submitted  under 
this  procedure  shall  contain  all  of  the 
information  specified  in  paragraph  (c)  of 
this  section  if  such  application  is  for  an 
exemption  other  than  for  a  class  of 
transactions  or  class  of  fiduciaries.  If  the 
application  is  for  a  class  of  transactions 
or  class  of  fiduciaries,  the  application 
need  contain  only  the  information 
required  under  paragraphs  (4)  through 
(10),  (14),  and  (15)  of  paragraph  (c)  of 
this  section.  If  any  of  the  information 
specified  in  paragraph  (c)  of  this  section 
cannot  be  furnished,  an  explanation  of 
why  it  cannot  be  furnished  shall  be 
provided. 

(c)  Information  to  be  submitted  with 
application  for  exemption: 

(1)  The  name  and  type  of  plan  or 
plans; 

(2)  The  Employer  Indentification 
Number  (EIN); 

(3)  The  estimated  number  of  plan 
participants; 

(4)  A  detailed  description  of  the 
transaction  and  the  fiduciary,  or  class 
thereof,  for  which  an  exemption  is 
requested; 

(5)  The  possible  violation  or  violations 
of  the  prohibited  transaction  provisions 
for  which  exemptions  are  requested; 

(6)  Whether  such  transaction  or 
transactions  have  been  already  entered 
into  or  are  transactions  which  the 
parties  intend  to  enter  into  if  the 
exemption  is  granted; 

(7)  Whether  the  transaction  or 
transactions  are  customary  for  the 
industry  or  class  involved; 

(8)  The  hardship  or  economic  loss,  if 
any,  which  would  result  to  the  person  or 
persons  on  whose  behalf  the  exemption 
is  sought,  to  the  plan,  and  to  its 
participants  and  beneficiaries  from 
denial  of  the  application; 

(9)  At  the  option  of  the  applicant,  a 
draft  setting  forth  the  exemption 
proposed  by  the  applicant; 


(10)  A  statement  explaining  why  such 
exemption  would  be: 

(i)  Administratively  feasible; 

(ii)  In  the  interest  of  the  plan  or  plans 
which  would  be  affected  if  the 
exemption  were  granted  and  of  their 
participants  and  beneficiaries;  and 

(iii)  Protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
affected  plan  or  plans; 

(11)  Whether,  to  the  best  knowledge 
of  the  applicant,  the  plan  or  trust  has 
ever  been  found  by  the  Secretary  or  by  a 
court  to  have  violated  the  provisions  of 
5  U.S.C.  8477  (b)  or  (c); 

(12)  Whether,  to  the  best  knowledge 
of  the  applicant,  any  relief  under  5 
U.S.C.  8477(c)(3),  section  408(a)  of 
ERISA,  or  section  4g75(c)(2}  of  the  Code 
has  been  requested  by,  or  provided  to. 
the  applicant  or  any  of  the  parties  on 
behalf  of  whom  the  exemption  is  sought 
and.  if  so.  a  description  of  such  reUef 
(see  §  2585.2(e)); 

(13)  Whether,  to  the  best  knowledge 
of  the  applicant,  the  applicant  or  any  of 
the  parties  to  the  transaction  sought  to 
be  exempted  is  currentiy.  or  has  been 
within  the  last  5  years,  a  defendant  in 
any  lawsuit  concerning  such  person's 
conduct  as  a  fiduciary,  party  in  interest, 
or  disqualified  person  with  respect  to 
any  plan; 

(14)  With  respect  to  the  notification  of 
interested  persons  in  accordance  with 

9  2585.7,  the  applicant  shall  include  the 
following: 

(i)  A  description  of  the  interested 
persons  to  whom  notice  will  be 
provided: 

(ii)  The  maimer  by  which  such  notice 
will  be  provided;  and 

(iii)  llie  time  period  within  which 
such  notice  will  be  given  (see 
9  2585.7(c)): 

(15)  A  certification  by  the  applicant 
that,  to  the  best  of  the  applicant's 
knowledge,  the  application  is  accurate 
and  complete. 

9  2585.5    Confar«nc««. 

(a)  The  applicant  shall  indicate 
whether  a  conference  is  desired  in  the 
event  the  Secretary  contemplates  not 
granting  the  requested  exemption.  Any 
such  conference  shall  be  held  in 
Washington,  DC. 

(b)  If  more  than  one  applicant  has 
requested  an  exemption  with  respect  to 
the  same  or  similar  class  of 
transactions,  and  the  Secretary 
contemplates  not  granting  the 
exemption,  and  if  more  than  one 
applicant  has  requested  a  conference, 
such  conferences  will  be  scheduled, 
insofar  as  possible,  as  a  joint  conference 
with  all  such  apphcant's  present 

(c)  An  applicant  is  entiUed  to  only  one 
conference. 


(d)  In  any  case  in  which  a  hearing  is 
held,  an  applicant  shall  not  be  entitled 
to  a  conference. 

92685.6  Publication  of  notice  in  the 
Federal  Register. 

(a)  Before  granting  an  exemption 
under  this  procedure,  the  Secretary  shall 
publish  notice  of  the  pendency  of  such 
exemption  in  the  Federal  Renter, 
stating  the  earliest  date  upon  which  a 
decision  may  be  entered. 

(b)  The  notice  shall  provide  that  any 
interested  person  may,  within  the  period 
of  time  specified  therein,  submit  to  the 
Secretary  in  writing  any  comments 
relating  to  the  proposed  exemption, 
including  a  statement  of  the  nature  of 
the  person's  interest  in  the  matter. 

(c)  Where  the  exemption  involves  one 
or  more  transactions  described  in  5 
U.S.C.  8477(c)(2),  between  tiie  Thrift 
Savings  Fund  and  a  fiduciary,  the  notice 
shall  also  provide  that  any  interested 
person  may,  within  the  period  of  time 
specified  therein,  request  that  a  hearing 
be  held,  stating  the  reasons  for 
requesting  such  a  hearing  and  the  nature 
of  the  person's  interest  in  the  matter. 

92585.7  Notification  Of  Intarested 


(a)  If  a  notice  is  published  in  the 
Federal  Register  in  accordance  with 
9  2585.6,  the  applicant  shall  give 
adequate  notice  to  interested  persons  of 
the  pendency  of  the  exemption.  If  the 
Secretary  deems  the  notice  that  the 
applicant  proposes  to  give  to  interested 
persons  pursuant  to  9  2585.4(c)(14]  to  be 
inadequate,  the  Secretary  shall,  prior  to 
the  publication  of  the  pendency  of  the 
exemption,  specify  in  writing  to  the 
applicant  the  notice  that  would  be 
considered  to  be  adequate,  and  shall 
secure  the  appUcant's  written 
confirmation  that  such  notice  will  be 
provided. 

(b)  The  notice  specified  in 

9  2S85.4(c)(14)  shall  not  be  considered 
adequate  unless: 

(1)  It  contains  a  copy  of  the  notice  of 
pendency  of  such  exemption  published 
in  the  Federal  Register  in  accordance 
witii  9  2585.6(a); 

(2)  It  timely  informs  interested 
persons  of  their  right  to  comment  and  of 
their  right  to  request  a  hearing,  within 
the  period  set  forth  in  the  notice  of  the 
pendency  of  the  exemption. 

(c)  No  exemption  will  be  granted 
unless  the  applicant  provides  evidence 
satisfactory  to  the  Secretary  that 
adequate  notice  was  timely  provided  to 
interested  persons. 

9  2565J    Inaccuradea,  changes  of  fact, 
and  documentation. 

(a)  If  any  material  facts  contained  in 
the  application  or  any  documents  or 


testimony  adduced  by  the  applicant  in 
support  thereof  is  discovered  by  the 
applicant  to  be  inaccurate,  or  if  any  such 
fact  substantially  changes,  the  applicant 
shall  promptiy  notify  the  Secretary  in 
writing  and,  in  the  case  of  an 
inaccuracy,  shall  include  a  statement  of 
the  reasons  for  such  inaccuracy. 

(b)  The  Secretary  may  require  the 
applicant  to  provide  such 
documentation  as  is  considered 
necessary  to  verify  the  statements 
contained  in  the  application. 

92585.8    Effect  of  exemptions. 

(a)  An  exemption  which  is  granted 
shall  be  effective  to  the  extent  and 
imder  the  conditions  described  in  such 
exemption.  Except  in  the  case  of  an 
exemption  granted  with  respect  to  a 
class  of  fiduciaries  or  class  of 
transactions,  an  exemption  may  be 
relied  upon  only  by  the  parties  so 
exempted  or  the  parties  to  the 
transaction  so  exempted. 

(b)  The  Secretary  may  at  any  time 
revoke  or  limit  an  exemption.  Before 
ordering  any  such  revocation  or 
limitation,  the  Secretary  shall  give  the 
applicant  and  any  persons  who  filed 
comments  or  testified  at  a  hearing  with 
respect  to  the  appUcation  for  exemption 
at  least  30  days'  notice  of  the  proposed 
revocation  or  limitation,  including  the 
reasons  therefor,  and  an  opportunity  to 
comment  with  respect  to  such 
revocation  or  limitation. 

(c)  Except  in  rare  or  unusual 
circumstances,  any  revocation  or 
limitation  of  an  exemption  will  not  be 
given  retroactive  effect  if  the  party  or 
parties  covered  by  the  exemption  have 
relied  in  good  faith  upon  the  exemption, 
and  such  retroactive  revocation  or 
limitation  would  result  in  significant 
injury  to  them.  Retroactive  revocation  or 
limitation  may  be  ordered,  however, 
with  respect  to  one  or  more  parties 
covered  by  the  exemption  where  there 
has  been  a  misstatement  or  omission  of 
a  material  fact  with  respect  to  the 
exemption.  In  addition,  retroactive 
revocation  or  limitation  may  be  ordered 
where  there  has  been  a  substantial 
change  in  a  material  fact  with  respect  to 
the  exemption  and  such  change  has  not 
been  reported  as  required  by  9  2585.8(a); 
but  such  revocation  or  limitation  will 
not  be  made  retroactive  prior  to  the  time 
of  such  substantial  change  of  material 
fact 

92585.10   Pul>llc  mspectioa 

Applications  for  exemptions 
(including  documents  submitted  in 
support  of  such  applications)  and  all 
comments  and  records  of  hearings  and 
conferences  (if  any)  pertaining  thereto 


mm 


mmmm 


52602      Federal  Regbtar  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Rules  and  Regulations     52693 


8hall  be  open  to  public  inspection  at  the 
Public  Disclosure  Room,  Room  N-5507. 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

§  2585. 1 1    EHectivs  date. 

This  interim  procedure  is  effective 
with  respect  to  all  applications  for 
exemptions  filed  with  the  Department 
under  5  U.S.C.  8477(c)(3)  at  any  time 
after  December  29, 1988.  Applications 
for  exemptions  filed  before  that  date 
will  be  governed  by  ERISA  Procedure 
75-1. 

§2585.12    Expiration  date. 

This  Interim  Regulation  shall  expire 
on  the  effective  date  of  the  revised 
Prohibited  Transaction  Exemption 
Procedure,  published  in  proposed  form 
on  June  28, 1988,  53  FR  24422.  The 
Department  will  publish  a  document 
removing  these  interim  regulations  when 
it  adopts  final  regulations  based  on  the 
published  proposal  at  53  FR  24422  (June 
28, 1988). 

Signed  at  Washington.  DC  this  23rd  day  of 
December  198a 
David  M.  Walker, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration,  U.S.  Department  of 
Labor, 
(FR  Doc.  88-30011  Filed  12-28-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  d06 

Removal  of  Condition  From  the 
Colorado  Pennanent  Regulatory 
Program  Under  Surface  Mining  Control 
and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

Acnow;  Final  rule.       

summary:  OSMRE  is  announcing  the 
removal  of  the  condition  at  30  CFR 
906.11  (ee)  which  the  Secretary  placed  on 
the  approval  of  the  Colorado  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Colorado  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  condition  of 
approval  pertains  to  citizen  suits. 
Colorado  satisfied  the  condition  of 
approval  by  amending  its  program  to 
require  a  showing  that  a  violation  or 
order  would  immediately  affect  a  legal 
interest  of  the  plaintiff  as  a  condition 
preredent  to  commencement  of  a  citizen 


suit  without  60  days  prior  notice.  The 
amendment  revises  the  State  program  to 
be  consistent  with  the  corresponding 
SMCRA  requirement. 
EFFECnVE  DATE:  December  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director.  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue  SW.,  Suite  310. 
Albuquerque,  NM  87102;  Telephone 
(505)  766-1488. 
SUPPICMENTARY  INFORMATION: 

I.  Background 

On  December  15. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  Information 
regarding  the  general  background  for  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  detailed  explanation  of 
the  conditions  of  approval  can  be  foimd 
in  the  December  15, 1980,  Federal 
Register  (45  FR  82173).  The  remaining 
condition  of  approval  is  identified  at  30 
CFR  906.11;  decisions  concerning 
conditions  of  approval  are  discussed  in 
detail  in  Federal  Register  notices 
published  on  December  18, 1982  (47  FR 
56342);  May  1, 1984  (49  FR  18475); 
November  15, 1965  {50  FR  47215); 
December  6, 1985  (50  FR  49924); 
February  5, 1986  (51  FR  4485);  May  30, 
1986  (51  FR  19547);  July  1, 1986  (51  FR 
23750);  February  5, 1987  (52  FR  3632); 
May  7, 1987  (52  FR  17291);  and 
September  25. 1987  (52  FR  36026). 

II.  Discussion  of  the  Condition 

As  discussed  in  finding  4(h)(v)  of  the 
December  15, 198a  Federal  Register 
notice  conditionally  approving  the 
Colorado  program  (45  FR  82173),  the 
Secretary  found  that  Colorado  must 
amend  its  program  to  allow  plaintiffs 
whose  legal  interests  would  be 
immediately  affected  by  a  violation  or 
order  to  immediately  conunence  a 
lawsuit  without  60  days  prior  notice  of 
the  regulatory  authority.  The  Colorado 
Surface  Coal  Mining  Reclamation  Act  at 
CRS  34-33-135(2)  (a)  and  (b)  required  a 
plaintiff  to  show  irreparable  damage 
before  being  able  to  immediately 
commence  a  citizen  suit.  The  State 
argued  that  the  existing  provision  was 
intended  for  emergency  situations  and 
that,  to  obtain  temporary  reUef,  a 
plaintiff  would  need  to  show  irreparable 
damage  to  obtain  such  relief  under 
either  the  Federal  or  State  statutes.  The 
Secretary  of  the  Interior  did  not  agree. 

The  applicable  Federal  statute. 
Section  520(b)(2)  of  SMCRA,  allows  a 
citizen  or  operator  to  immediately  file  a 
citizen  suit,  without  60  days  prior  notice 
after  written  notice  is  provided  to  the 


regulatory  authority  showing  that  the 
offending  violation  or  order  constitutes 
an  imminent  threat  to  the  plaintiffs 
health  or  safety,  or  would  immediately 
affect  a  legal  interest  of  the  plaintiff. 
Therefore,  under  Federal  statute,  a 
complainant  would  obtain  final  relief  as 
much  as  60  days  earlier  if  the  violation 
would  immediately  affect  a  legal 
interest  of  the  plaintiff.  Whereas,  under 
the  State  statute  the  plaintiff  would  be 
subject  to  a  higher  threshold  of  showing 
irreparable  damage  to  a  legal  interest, 
potentially  delaying  the  granting  of  a 
hearing  and  any  subsequent  final  relief. 

On  February  23, 1982,  Colorado 
submitted  material  (Administrative 
Record  No.  CO-197)  to  OSMRE  intended 
to  satisfy  condition  (ee)  and  other 
conditions.  In  the  December  16, 1982, 
Federal  Register  notice  (47  FR  56342), 
the  Secretary  indicated  that  review  had 
not  been  completed  on  condition  (ee),  so 
a  decision  was  deferred.  Colorado  then 
submitted  additional  information 
(AdminisU-ative  Record  No.  CO-207) 
intended  to  satisfy  condition  (ee)  on 
May  26, 1983.  In  the  May  1, 1984  Federal 
Register  notice  (49  FR  18475),  tiie 
Secretary  found  the  Colorado  provisions 
in  the  May  26, 1983,  submittal  still 
inconsistent  with  SMCRA. 

In  a  letter  dated  May  20, 1986 
(Administrative  Record  No.  CO-290), 
Colorado  maintained  that  the  State 
statute  at  CRS  34-33-135(2)(b)  was 
consistent  with  SMCRA  and  requested 
that  OSMRE  reconsider  the  need  for 
condition  (ee).  By  letter  dated  August  14, 
1986  (Administrative  Record  No.  CO- 
299),  OSMRE  informed  Colorado  that, 
after  reviewing  the  issue,  OSMRE  found 
no  legal  basis  for  removing  the 
condition. 

On  July  22, 1987,  Colorado  submitted  a 
proposed  State  program  amendment 
(Administrative  Record  No.  CO-354)  to 
OSMRE.  The  proposed  State  program 
amendment  is  a  fully  enacted  State 
statute  revision  signed  by  the  Governor 
on  May  13, 1987.  The  revision  is 
intended  to  satisfy  condition  (ee)  by 
changing  the  words  "irreparable 
damage"  to  "immediately  tffect"  in  CRS 
34-33-135(2)(b).  OSMRF  announced 
receipt  of  the  proposed  State  program 
amendment  in  the  July  23. 1988,  Federal 
Register  (53  FR  23660).  No  substantive 
comments  were  received,  and  no  public 
hearing  was  requested  or  held. 

m.  Secretary'a  Finding  and  De<a8ioa 

As  discussed  above,  Colorado  revised 
the  State  statiite,  CRS  34-33-135(2)(b).  to 
provide  a  threshold,  identical  to  that  in 
section  520(b)(2)  of  SMCRA.  for 
allowing  expedited  hearings  and  relief 
for  plaintiffs  whose  legal  interests  are 


immediately  affected  by  a  violation  or 
order  of  the  regulatory  authorify. 

The  Secretary  finds,  in  accordance 
with  SMCRA.  30  CFR  732.13.  30  CFR 
732.15.  and  30  CFR  732.17,  that  the  fully 
enacted  statute  submitted  by  Colorado 
on  July  22, 1987.  meets  the  requirements 
of  30  CFR  906.11(ee)  and  is  consistent 
with  SMCRA.  Therefore.  30  CFR  906.11 
is  being  amended  to  remove  and  reserve 
paragraph  (ee). 

IV.  Public  Comments 

Acknowledgements  were  received 
from  the  following  Federal  agencies: 
Bureau  of  Mines,  U.S.  Fish  and  Wildlife, 
Bureau  of  Land  Management  and  the 
Environmental  Protection  Agency.  This 
disclosure  of  Federal  agency  comments 
is  made  pursuant  to  Section  503(b)(1)  of 
SMCRA  and  30  CFR  732.17(h)(ll).  No 
other  public  comments  were  received 
and  no  hearing  was  requested. 

VL  Procedural  Matters 

/.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  Na  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  fivm  sections  3,  4. 
7.  and  6  of  Executive  Order  12291  for 
action  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  906 

Coal  mining,  Intergovernmental 


relations.  Surface  mining,  Underground 

mining. 

lames  E.  Cason. 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

Date:  December  20, 198a 
For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  906-COLORADO 

1.  The  authorify  citation  for  Part  906  is 
amended  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

9906.11    [AmMided] 

2.  Section  906.11  is  amended  by 
removing  and  reserving  paragraph  (ee). 

[FR  Doc.  88-29901  Filed  12-28-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

32  CFR  Part  58 

[DoD  Instruction  1438.4] 

CompHance  With  Host  Nation  Human 
hnmunodeficlency  VIrua  (HIV) 
Screening  Requirements  for  DoO 
Civilian  Employees 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

summary:  Some  countries  require  that 
DoD  civilian  employees  be  screened  for 
the  Himian  Immunodeficiency  Virus 
(HIV)  before  they  may  enter  or  continue 
their  assignment,  in  the  country.  DoD  is 
obligated  to  comply  with  such 
requirements.  HIV  is  the  virus 
associated  with  the  Acquired  Immune 
Deficiency  Syndrome  (AIDS).  To  assure 
the  consistent  observance  of  these 
requirements  and  the  proper  treatment 
of  its  employees,  the  Department  of 
Defense  issues  this  Part  It  establishes  a 
single  approval  authorify  and  uniform 
policies  and  procedures.  It  also  provides 
guidance  for  personnel  administration 
and  protection  of  employees'  rights.  This 
part  would  not  apply  to  employees  of 
organizations  or  business  concerns 
under  contract  to  DoD,  nor  dependents 
or  family  members  of  DoD  military  and 
civilian  personnel.  The  poUcy  would 
apply  to  those  members  of  the  general 
public  who  apply  for  and  have  been 
tentatively  selected  for  DoD  civiUan 


emplo}rment  in  a  hcst  nation  that 
requires  HIV  screening. 

effective  date:  December  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Hatheway,  telephone  202- 
695-2012. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  for  screening  job 
applicant  and  employees  for  the  HIV 
was  published  in  the  Federal  Regbter  on 
August  30, 1988.  We  received  no 
comments  from  interested  parties  as  a 
result  of  that  pubUcation.  During  official 
coordination  with  DoD,  several 
comments  were  received  to  clarify 
apphcation  of  the  poUcy  to  employees 
who  are  currently  assigned  to  a  host 
nation  that  may  institute  HTV  screening 
requirements.  Appropriate  clarification 
was  made  in  the  final  rule. 

List  of  Subjects  in  32  CFR  Part  58 

Civilian  employees.  Foreign  relations. 
32  CFR  is  amended  by  adding  Part  58 
to  read  as  follows: 

PART58-COMPUANCE  WITH  HOST 
NATION  HUMAN  IMMUNOOEFiaENCY 
VIRUS  (HIV)  SCREENING 
REQUIREMENTS  FOR  DOD  CIVILIAN 
EMPLOYEES 

58.1  Purpose. 

58.2  Applicability. 

58.3  Definitioiu. 

58.4  Policy. 

58.5  Responsibilities. 

58.6  Procedures. 

66.7  Information  requirement*. 
Audiotity:  10  U.S.C  113  and  6  UAC  301. 

§58.1    Purpose. 

This  Part  estabtishes  poUcy  and 
procedures  for  screening  DoD  civilian 
employees  in  compliance  with  host 
nation  HIV  screening  requirements  and 
for  the  use  of  screening  results.  It  is 
issued  under  the  authorify  contained  in 
DoD  Directive  5124.2  ',  and  as  directed 
by  Secretary  of  Defense  Memorandum 
dated  August  4, 1988. 

§58.2    ApplicabUlty. 

This  Part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Joint  Chiefs  of  Staff 
(JCS),  the  Inspector  General  of  the 
Department  of  Defense  (IG,  DoD),  and 
the  Defense  Agencies  (hereinafter 
referred  to  collectively  as  the  "DoD 
Components"). 


■  Copies  may  be  obtained  if  needed,  bom  the 
U.S.  Naval  Publications  and  Fonns  Center.  Attn: 
Code  301.  5801  Tabor  Avenue.  Philadelphia.  PA 
19120. 


SSe^    DwflnWofM. 

(a)  Human  Immunodeficiency  Virus 
(HIV).  The  virus  associated  with  the 
Acquired  Immune  Deficiency  Syndrome 
(AIDS). 

(b)  Host  Nation.  A  foreign  nation  to 
which  DoD  U.S.  civilian  employees  are 
assigned  to  perform  their  official  duties. 

(c)  DoD  Civilian  Employees.  Current 
and  prospective  DoD  U.S.  civilian 
employees,  including  appropriated  and 
nonappropriated  fund  personnel  It  does 
not  include  members  of  the  family  of 
DoD  civilian  employees,  employees  of  or 
applicants  for  positions  with  contractors 
performing  work  for  the  Department  of 
Defense,  or  their  famiUes. 

S58.4   Poflcy. 

It  is  DoD  policy  to  comply  with  host 
nation  requirements  for  MV  screening 
of  DoD  civilian  employees. 

S5e.S    RMponslbflitles. 

(a)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel)  (ASD(FM&P))  shall  establish 
poUcies  governing  HTV  screening  of  DoD 
civilian  employees  assigned  to. 
performing  official  travel  in,  or  deployed 
on  ships  with  ports  of  call  at  host 
nations,  in  coordination  with  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  (ASD(HA)).  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  (ASD{ISA)).  and  the 
DoD  General  Counsel. 

(b)  The  Assistant  Secretary  of 
Defense  (International  Security  Affairs) 
(ASD(ISA))  shall  identify  or  confirm 
host  nation  HIV  screening  requirements 
for  DoD  civilian  employees,  and 
coordinate  requests  for  screening  with 
the  Department  of  State. 

(c)  The  Heads  of  DoD  Components 
shall  implement  HTV  screening  policies 
and  procedures  for  DoD  civilian 
employees  identified  in  9  S8.5(a)  and 
shall  take  the  following  actions: 

(1)  Report  newly  established  host 
nation  HIV  screening  requirements  to 
the  ASD(FM&P)  and  provide  sufficient 
backgroimd  information  to  support  a 
decision. 

(2)  Develop  and  distribute  policy 
implementing  instructions. 

(3)  Establish  procedures  to  notify 
indiAnduals  who  are  evaluated  as  HTV 
seropositive  and  provide  initial 
counseling  to  them. 

§  58.6    Proceduras. 

(a)  Requests  for  authority  to  screen 
DoD  civilian  employees  for  HIV  shall  be 
directed  to  the  ASD(FM&P).  Only 
requests  that  are  based  on  host  nation 
HIV  screening  requirement  shall  be 
accepted.  Requests  based  on  other 


concerns,  such  as  sensitive  foreign 
policy  or  medical  health  care  issues, 
shall  not  be  considered  under  this 
policy.  Approvals  shall  be  provided  in 
writing  by  the  ASD(FM&P).  Approvals 
shall  apply  to  all  DoD  Components  that 
may  have  activities  located  in  the  host 
nation. 

(b)  Specific  HTV  screening 
requirements  may  apply  to  DoD  civilian 
employees  currently  assigned  to 
positions  in  the  host  nation,  and  to 
prospective  employees.  When  applied  to 
prospective  employees,  HTV  screening 
shall  be  considered  as  a  requirement 
imposed  by  another  nation  that  must  be 
met  before  the  final  decision  to  select 
the  individual  for  a  position  or  before 
approving  temporary  duty  or  detail  to 
the  host  nation.  Thus,  the  Department  of 
Defense  has  made  no  official 
commitment  concerning  positions 
located  in  host  nations  with  HTV 
screening  requirements  to  those 
individuals  who  refuse  to  cooperate 
with  the  screening  requirement  or  those 
who  cooperate  and  are  diagnosed  as 
HIV  seropositive. 

(c)  DoD  civiUan  employees  who  refuse 
to  cooperate  with  the  screening 
requirement  shall  be  treated  as  follows: 

(1)  Those  who  volunteered  for  the 
assignment,  whether  permanent  or 
temporary  in  nature,  shall  be  retained  in 
their  official  position  without  further 
action  and  without  prejudice  with 
respect  to  employee  benefits,  career 
progression  opportimities,  or  other 
personnel  actions  to  which  entitled 
under  appUcable  law  or  regulation. 

(2)  lliose  who  are  obligated  to  accept 
assignment  to  the  host  nation  under  the 
terms  of  an  employment  agreement, 
regularly  scheduled  tour  of  duty,  or 
similar,  prior  obligation,  may  be 
subjected  to  an  appropriate  adverse 
personnel  action  under  the  specific 
terms  of  the  employment  agreement  or 
other  authorities  that  may  apply. 

(3)  Host  nation  screening 
requirements  that  apply  to  DoD  civilian 
employees  presently  located  in  the 
coimtry  also  must  be  observed. 
Appropriate  personnel  actions  may  be 
taken,  without  prejudice  to  employee 
rights  and  privileges,  to  comply  with  the 
requirement. 

(d)  Individuals  who  are  not  employed 
in  the  host  nation,  who  accept  the 
screening  and  are  evaluated  as  HTV 
seropositive  will  be  denied  the 
assignment  on  the  basis  that  evidence  of 
seronegativity  is  required  by  the  host 
nation.  If  denied  the  assignment  such 
DoD  employees  shall  be  retained  in  their 
current  positions  without  prejudice. 
Appropriate  personnel  actions  may  be 
taken,  without  prejudice  to  employee 


rights  and  privileges,  with  respect  to 
DoD  civilian  employees  currently 
located  in  the  host  natioa  In  all  cases, 
employees  shall  be  given  proper 
counseling  and  shall  retain  all  the  rights 
and  benefits  to  which  they  are  entitled 
including  accommodations  for  the 
handicapped  as  provided  in  ASD(FM&P) 
Memorandum.  FPM  Bulletin  792-42,  and 
24  U.S.C.  784.  Non-DoD  employees 
should  be  referred  to  appropriate 
support  service  organizations. 

(e)  Some  host  nations  may  not  bar 
entry  to  HTV  seropositive  DoD  civilian 
employees  but  may  require  reporting  of 
such  individuals  to  host  nation 
authorities.  In  such  cases  DoD  civilian 
employees  who  are  evaluated  as  HTV 
seropositive  shall  be  informed  of  the 
reporting  requirement  They  shall  be 
counseled  and  given  the  option  of 
declining  the  assignment  and  being 
retained  in  their  official  positions 
without  prejudice  or  notification  to  the 
host  nation.  If  assignment  is  accepted, 
the  requesting  authority  shall  release  the 
HTV  seropositive  result  as  required. 
Employees  presently  located  in  the  host 
nation  may  also  decline  to  have 
seropositive  results  released.  In  such 
cases,  they  may  request  and  be  granted 
early  retiim  at  Government  expense  or 
other  appropriate  personnel  action 
without  prejudice  to  employee  rights 
and  privileges. 

(f)  A  positive  confirmatory  test  by 
Western  blot  must  be  accomplished  on 
an  individual  if  the  screening  test 
(ELISA)  is  positive.  A  civilian  employee 
shall  not  be  identified  as  HTV  antibody 
positive  unless  the  confirmatory  test 
(Western  blot)  is  positive.  The  clinical 
standards  contained  in  ASD(HA) 
Memorandum  shall  be  observed  during 
initial  and  confirmatory  testing. 

(g)  Procedures  shall  be  established  by 
DoD  Components  to  protect  the 
confidentiality  of  test  results  for  all 
individuals,  consistent  with  ASD(FM&P) 
Memorandum  dated  January  22. 1968 
and  DoD  Directive  5400.11.  * 

(h)  Tests  shall  be  provided  by  the  DoD 
Components  at  no  cost  to  the  DoD 
civilian  employees  (including 
applicants). 

(i)  DoD  civilian  employees  infected 
with  HTV  shall  be  counseled  in 
accordance  with  Secretary  of  Defense 
Memorandum. 

S  58.7    Infonnation  raquirwnents. 

The  reporting  requirement  in  S  58.£  is 
exempt  from  licensing  in  accordance 

*  See  footnote  1  to  t  58.1. 


with  subparagraph  E.4.b.  of  DoD 

7750.5-M. 

Linda  M.  Bymmi, 

Alterrote  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
December  23, 1988. 
[FR  Doc.  88-29947  Filed  12-28-88:  8:45  am] 
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32  CFR  Part  199 


[DoO  6010.8-11, 


No.  18] 


CivlliMi  HMMh  and  Medicat  Program  of 
ttw  UnHoniMd  SarvlCM  (CHAMPUS); 
Application  of  ttw  Madicara  Economic 
Index 

AQENCV:  Office  of  the  Secretary.  DoD. 
action:  Final  ruk. 

summary:  This  final  rule  amends  32 
CFR  Part  199,  die  regulation  which 
governs  CHAMPUS,  by  implementing 
section  8019  of  the  Department  of 
Defense  Appropriation  Act  for  1989, 
Pub.  L.  100-463.  This  section  limits 
increases  in  the  CHAMPUS  prevailing 
charges  for  physician  and  other 
authorized  individual  providers  of 
medical  care  to  the  extent  justified  by 
economic  changes  as  reflected  in 
appropriate  economic  index  data  similar 
to  that  used  under  Medicare.  The 
amended  32  CFR  Part  199  will  employ 
the  Medicare  Economic  Index  to  limit 
the  increases  in  prevailing  charges. 
EFFECTIVE  DATE:  February  1, 1989. 

ADDRESS:  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 
Program  Devel(^ment  Aurora.  CO 
8004&-6900. 

For  cities  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402,  (202)  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  dieck  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tariq  S.  Shahid.  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-3587. 

To  obtain  copies  of  this  document  see 
the  "ADDRESS"  section  above. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4. 1977  (42  FR  17972). 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)."  as  Part  199  of 
this  title.  The  32  CFR  Part  109  (Dod 


6010.8-R)  was  reissued  in  the  Federal 
Register  on  July  1. 1988  (51  FR  24008). 

I.  Backgroimd 

For  the  services  of  f^yaidans  and 
oHxer  anthorized  individual  professional 
providers,  the  regulation  provided  that 
the  allowable  charge  for  covered  care 
shall  be  the  lower  of:  (1)  The  billed 
chai^ge  for  the  service;  or  (2)  lite 
prevailing  charge  level  that  does  not 
exceed  the  amoimt  equivalent  to  the 
80th  percentile  of  billed  dtarges  made 
for  similar  services  in  the  same  locality 
during  the  base  period.  Section  8019  of 
the  Department  of  Defense 
Appropriation  Act  for  Fiscal  Year  1989, 
Pub.  L  10O-46Z,  requires  that— 

None  of  the  funds  contained  in  tliis  Act 
available  for  the  CivTlian  Health  and  Medical 
Program  of  the  Uniformed  Services  under  the 
provision*  for  section  1079(a)  of  title  10, 
United  Slates  Code,  ihall  be  available  for 
reimburaement  of  any  physician  or  other 
authorized  individual  provider  of  medical 
care  in  exceM  of  the  tower  of.  (a)  The 
eightieth  percentile  of  the  customary  charges 
made  for  similar  services  in  the  same  locality 
where  the  medical  care  was  furnished,  as 
determined  for  physicians  in  accordance  with 
section  1079(h)  of  title  10,  United  States  Code; 
or  (b)  the  allowable  amounts  in  effect  during 
fiscal  year  1388  increased  to  the  extent 
justified  by  economic  changes  as  re&ected  in 
appropriate  economic  index  data  similar  to 
that  used  pursuant  to  title  XVIU  of  the  Social 
Security  Act 

Accocdin^y,  beginning  February  1. 
1989.  increases  in  the  CHAMPUS 
prevailing  diarges  in  effect  during  fiscal 
year  1988  for  physicians  and  other 
authorized  individual  providers  will  be 
limited  based  on  appUcation  of  the 
Medicare  Economic  Index  (MEI). 

On  September  29, 1988,  we  published 
in  the  Federal  Register  (53  FR  38050)  a 
notice  to  defer  update  of  CHAMPUS 
prevailing  charge  levels  for  professional 
services  originally  to  be  effiective 
October  1, 198&  This  notice  specified 
that  the  deferral  of  the  update  will  last 
for  12  months  unless  C^1AX4PUS 
implements  the  MEI  method  to  limit 
growth  in  prevailing  charges. 

Effective  February  1, 1989.  this  final 
rule  will  implement  the  provisions  of 
Pub.  L.  100-483.  adopting  the  MEI  under 
CHAMPUS  and  lifting  the  freeze  on 
prevailing  charge  levels. 

n.  Medicare  Economic  index  (MEI) 

In  1972.  in  response  to  concerns  about 
rising  physician  fees  reimbursed  under 
Part  8  of  the  Medicare  program. 
Congress  mandated  that  an  additional 
fee  limit  be  included  in  the  calculation 
of  "reasonable"  charges.  Under  section 
224  of  the  Social  Security  Amendments 
of  1972  (Pub.  L  92-603).  the  prevaihng 
charge — an  amoimt  equal  to  the 


maximum  reasonable  charge  allowed 
physicians  for  a  specific  procedure  in  a 
specific  locality— «ould  exceed  the  Ji^y 
1972-June  1973  prevailing  charge  only  by 
an  amoimt  reflected  by  an  index  of 
changes  in  physicians'  operating 
expenses  and  earnings  levels,  "niis 
index  is  known  as  the  Medicare 
Economic  Index  (MEI).  Under  Medicare, 
in  the  case  of  ^rfiysicians'  services  only, 
annual  increases  in  prevailing  charges 
are  provided  to  account  for  inflation,  but 
only  to  the  extent  that  there  are  updates 
in  the  MEI,  The  MEI  updates  have 
progressively  increased  the  initial 
prevailing  chaige  level  that  vras 
established  for  the  (then)  fiscal  year 
ending  June  30, 1973. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  established  the  MEI  for  1989 
at  3.0  percent  for  primary  care  services 
and  1.0  percent  for  other  services. 
Primary  care  services  were  defined  in 
the  accompanying  Conference  Report  to 
be  office  medical  visits,  home  medical 
visits,  emergency  department  services, 
and  skilled  nursing,  intermediate  care, 
long-term  care  facility,  nursing  home, 
boarding  home,  domiciliary  or  custodial 
care  visits. 

CHAMPUS  will  be  following  the 
Medicare  procedure  in  this  regard, 
subject  to  diffliges  based  on  differences 
in  the  CHAMPUS  and  Medicare 
programs.  Under  CHAMPUS.  the 
primary  care  MEI  will  be  applied  to  all 
maternity  care  and  delivery  procedure 
codes  (CPT-4  codes  59000-59899)  and 
well-baby  care  (CPT-4  codes  90753- 
90757.  9076»-00764.  54150,  and  54160). 
This  limited  deviation  from  Medicare's 
procedure  is  based  on  the  idea  that 
maternity  care  and  delivery  services 
and  well  baby  care  services,  whidi  are 
of  little  relevance  to  Medicare,  are 
analogous  to  the  Medicare  concept  of 
primary  care  services. 

Medicare  makes  a  variety  of 
adjustments  to  the  l^El  in  order  to 
accommodate  various  paymoit  policies 
not  relevant  for  CHAMPUS.  For 
example,  physicians  who  agree  to 
accept  assignment  on  all  Medicare 
claims  for  the  forthcoming  year  are 
known  as  participating  physicians.  The 
prevailing  charge  limit  for 
nonparticipating  physicians  is  set  at  a 
portion  of  that  for  participating 
physicians.  Nonparticipating  physicians 
are  also  subject  to  a  bmit  on  their  actual 
charges.  CHAMPUS  does  not  distinguish 
between  participating  and 
nonparticipating  physicians  for  payment 
amount  purposes. 

Medicare  also  provides  incentive 
payments  for  primary  care  physicians  in 
underserved  rural  areas,  reduces 
payments  for  specified  procedures,  and 
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makes  other  adjustments  as  well.  These 
do  not  apply  to  CHAMPUS. 

m.  Application  of  the  MEI  under 
CHAMPUS 

The  CHAMPUS  annual  base 
collection  period  covers  the  July  1 
through  June  30  period  as  does  the 
Medicare  period.  However,  the 
CHAMPUS  fee  screen  year  (the  12 
month  period  beginning  on  the  date  the 
profiles  are  updated)  begins  on  October 

I  while  the  Medicare  fee  screen  year 
starts  on  January  1.  With  the  application 
of  the  MEI  begiiuiing  February  1, 1989, 
the  base  collection  period  will  remain 
the  same.  However,  the  CHAMPUS  fee 
screen  year  wUl  be  changed  from  a 
fiscal  year  to  a  calendar  year.  This  will 
provide  conformity  with  the  Medicare 
procedures  and  assurance  that  future 
year  MEI  amounts  will  be  available 
when  needed  for  the  CHAMPUS  update. 
It  should  be  noted  that  since  the  MEI  is 
being  implemented  effective  February  1, 
1989,  the  CHAMPUS  fee  screen  year  for 
calendar  year  1989  will  consist  of  only 

II  months.  The  February  1  effective  date 
has  been  chosen  to  provide  adequate 
notice  of  the  MEI  implementation  to  the 
pubUc. 

Consistent  with  Medicare,  CHAMPUS 
will  allow  accumulation  of  the  annual 
MEI  increases.  If  the  actual  increase  in  a 
prevailing  charge  is  less  than  the 
indexed  amount  for  that  charge,  the 
portion  of  the  indexed  amount  not  used 
will  be  carried  forward  as  the  basis  for 
justifying  kicreases  in  that  charge  in 
future  years.  For  example,  if  the  indexed 
amount  for  a  given  procedure  is  $100  but 
the  actual  prevailing  charge  calculated 
for  that  procedure  is  $95,  Uie  lower 
amount  ($95)  shall  be  used  for  payment 
during  that  fee  screen  year.  The 
calculated  indexed  amount  ($100)  will 
be  retained  by  the  CHAMPUS  fiscal 
intermediary  (FT),  however,  and  the 
following  year,  the  new  MEI  percentage 
would  be  applied  to  the  previous  year's 
indexed  amount  ($100)  even  though  it 
was  not  used  for  payment  purposes.  In 
essence,  this  will  allow  the  full 
advantage  of  the  MEI  increases  to 
accumulate  yearly.  Medicare  has  been 
doing  this  since  inception  of  the  MEI. 

Essentially,  CHAMPUS  is  modifying 
its  method  of  annually  updating 
prevailing  charges  for  individual 
professional  provider  services.  In 
addition  to  its  present  method  of 
developing  prevailing  charges  from  all 
charges  made  by  providers  during  a  12- 
month  base  period.  CHAMPUS  will 
determine  what  the  prevailing  charge 
would  be  using  the  MEI.  The  CHAMPUS 
allowable  charge  would  then  be  the 
lowest  of:  (1)  The  billed  charge  for  the 
service:  (2)  the  prevailing  charge  level 


that  does  not  exceed  the  amount 
equivalent  to  the  80th  percentile  of 
billed  charges  made  for  similar  services 
in  the  same  locality  during  the  base 
period;  or  (3)  the  fiscal  year  1988 
prevailing  chaige  adjusted  by  the  MEL 

IV.  Proposed  Rule  and  Comments 

On  November  7, 1988,  a  proposed  rule 
was  published  in  the  Federal  Register 
(53  FR  44909)  which  offered  the 
opportunity  for  public  comment  on  the 
CHAMPUS  application  of  the  MEL  We 
received  only  one  substantive  comment, 
which  was  from  a  national  association. 

This  commenter  raised  several 
concerns  regarding  the  CHAMPUS  use 
of  the  MEI.  The  commenter  stated  that 
such  use  of  the  MEI  is  inappropriate  and 
pointed  out  that  there  are  deficiencies  in 
the  calculation  methodology  of  the  MEI 
used  by  the  Health  Care  Financing 
Administration  (HCFA),  noting  that 
HCFA  currently  is  studying  ways  to 
reformulate  it.  The  commenter  further 
noted  that  the  MEI  updates  allowed  by 
Congress  over  the  past  several  years 
have  been  less  than  the  updates  that 
would  have  resulted  had  HCFA 
calculated  the  MEI  formula,  and 
suggested  that  if  the  MEI  is  to  be  applied 
under  CHAMPUS,  the  full  calculated 
index  should  be  used.  The  conunenter 
also  noted  that  the  Pub.  L  100-463, 
which  this  rule  implements,  calls  for  the 
CHAMPUS  use  of  "appropriate 
economic  index  data  similar  to"  the 
MEL  it  does  not  explicitly  require 
adoption  of  the  MEI.  The  commenter 
raised  concern  that  excessive 
constraints  on  increases  in  prevailing 
charge  levels  have  the  potential  to  limit 
access  to  medical  care  that  CHAMPUS 
beneficiaries  now  enjoy. 

We  express  our  appreciation  for  the 
time  the  commenter  took  in  providing 
the  comments.  First,  we  must  point  out 
that  CHAMPUS  is  applying  the  MEI 
based  on  the  statutory  requirement.  The 
intent  of  Pub.  L.  100-^3  for  CHAMPUS 
adoption  of  MEI  is  considering  the  fact 
that  CHAMPUS  allowable  amounts  for 
most  professional  fees  have  continued 
to  be  higher  than  those  established 
under  Medicare,  we  believe  the 
CHAMPUS  use  of  the  MEI.  including  the 
use  of  legislated  MEI  amounts  when  in 
effect  under  Medicare,  is  reasonable. 
Regarding  concerns  related  to  the  MEI 
calculation  methodology,  we  suggest 
these  be  provided  to  HCFA.  With 
respect  to  the  matter  of  beneficiary 
impact,  we  agree  that  beneficiary  access 
to  care  is  an  important  issue  in  relation 
to  establishment  of  payment  levels.  In 
view  of  the  generous  allowable  charge 
levels  that  will  continue  to  exist,  even 
with  the  use  of  a  legislated  MEI,  we  do 
not  beUeve  it  likely  that  there  will  be  an 


appreciable  increase  in  physician 
"balance  billing"  to  beneficiaries  of  any 
charge  amounts  in  excess  of  CHAMPUS 
allowables.  Currently,  only  about  four 
percent  of  all  dollars  billed  for 
CHAMPUS  covered  care  is  subject  to 
balance  billing.  This  very  low  rate  of 
balance  billing  is  a  direct  result  of  the 
high  CHAMPUS  allowable  amounts.  We 
intend  to  monitor  carefully  any  change 
in  the  low  levels  of  balance  billing. 
Should  application  of  the  MEI  cause  an 
appreciable  increase  in  balance  billing, 
we  would  take  appropriate  action, 
within  legislative  authority,  to  assure 
broad  beneficiary  access  to  physicians 
who  will  not  balance  bill. 

V.  Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in 
aimual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
significant  economic  impacts. 

The  Regulatory  Flexibihty  Act 
requires  that  eadi  federal  agency, 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  which  would  have 
si^iificant  impact  on  a  substantial 
number  of  small  entities. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act,  such 
analyses  must,  when  prepared,  examine 
regulatory  alternatives  which  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

The  changes  set  forth  in  this  final  rule, 
taken  as  a  whole,  would  have  an  annual 
impact  on  the  professional  provider    • 
commimity  of  substantially  less  than 
$100  million.  The  modification  in  the 
professional  provider  payment 
mechanism  is  expected  to  result  in 
government  cost  saving  of  about  $25 
million  in  1989. 

It  is  hereby  certified  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act.  Also,  it  is  not 
a  "major  rule"  under  Executive  Order 
12291. 

list  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
Insurance,  Military  personnel. 

Accordingly.  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— {AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 108«,  5  U.&C  301. 
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2.  Section  199.14  is  amended  by 
revising  paragraph  (g)(l)(i)  introductory 
text  and  paragraph  (g)(l)(i)(A),  and 
adding  paragraph  (gKlN>)(C)  to  read  as 
follows: 

i  199.14    Pfovktf  reimbursemmit 
method*. 

(g)*  *  * 

(1)  *  *  • 

(i)  The  allowable  charge  for 
authorized  care  shall  be  the  lowest  of 
the  amounts  identified  in  paragraph 
(g)(l)(i)(A).  paragraph  (g)(l)(i)(B),  and 
paragraph  (g)(l)(i)(C)  of  this  section. 

(A)  The  biUed  diarge  for  the  service. 

*  •        •        •        • 

(C)  For  charges  fi'om  physicians  and 
other  individual  professional  providers, 
the  fiscal  year  1988  prevailing  charges 
adjusted  by  the  Medicare  Economic 
Index  (MEI),  as  the  MEI  is  applied  to 
Medicare  prevailing  charge  levels. 

11)  In  any  year  in  which  the  Medicare 
program  applies  a  different  MEI  to 
primary  care  services,  CHAMPUS  will 
include  maternity  care  and  delivery 
services  and  well  baby  care  services  as 
primary  care  for  the  purposes  of 
applying  the  MEI. 

(2)  The  Director,  OCHAMPUS,  shall 
issue  procedural  instructions  to  apply 
the  MEI  under  CHAMPUS. 

*  *        *        •        « 

Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  23. 1988. 

[FR  Doc  88-29950  Filed  12-28-88:  8:45  am| 
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POSTAL  SERVICE 

39  CFR  Parts  20,  111 

Intemattonal  MaH  Manual,  Interim 
regulations;  Domestic  Mail  Manual. 
Miscellaneous  Changes 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  is 
amending  its  description  of  the 
procedures  for  amending  the 
International  Mail  Manual,  a  pubHcation 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  The  amended 
description  adds  a  reference  to  interim 
regulations.  The  purpose  of  this  change 
is  to  make  the  description  reflect 
existing  practice  and  to  be  consistent 
with  a  similar  description  of  the 
procedures  for  amending  the  Domestic 
Mail  Manual.  In  addition,  the  Postal 
Service  is  maldng  certain  minor  changes 
and  corrections  in  its  description  of  the 
Domestic  Mail  Manual,  a  publication 


which  is  also  incorporated  by  reference 
in  the  Code  of  Federal  Regulations. 
EFPECTWE  DATC  December  29, 1988. 
FOn  FURTHER  INFORMATION  CONTACT 

Paul  J.  Kemp.  (202)  268-2960. 
SUPPLEMENTARY  INFORMATION:  Section 
20.3  of  title  39,  Code  of  Federal 
Regulations,  describes  the  procedures 
for  amending  the  International  Mail 
Manual.  It  does  not,  however,  refer  to 
adopting  international  mail  regulations 
on  an  interim  basis,  a  procedure  which 
the  Postal  Service  has  used.  See,  for 
example,  53  FR  10007  (March  28. 1988). 
The  description  of  the  procedure  for 
amending  the  Domestic  Mail  Manual 
specifically  refers  to  interim  rules.  See 
39  CFR  111.3.  The  Postal  Service  is 
changing  §  20.3  to  make  it  consistent 
vxrith  S  111.3.  Minor,  updating 
amendments  are  also  made  to  §  S  20.1 
and  20.2 

The  Postal  Service  is  also  changing 
§  111.3(c)  to  reflect  the  fact  that,  except 
in  special  circumstances,  only 
summaries  of  interim  or  final  changes  to 
the  Domestic  Mail  Manual  are  published 
in  the  Postal  Bulletin,  not  the  full  text,  as 
was  formerly  the  case.  This  change  is 
appropriate  because  ordinarily  when 
changes  are  made  to  the  Domestic  Mail 
Manual  the  complete  Manual  is  now 
republished.  Publication  is  done 
quarterly,  on  a  definite  schedule,  and 
copies  are  distributed  to  subscribers 
before  the  effective  date  of  the  changes. 
Accordingly,  postal  employees  and 
mailers  ordinarily  need  no  loriger  rely  on 
the  Postal  Bulletin  for  the  text  of  the 
most  recent  changes,  since  they  now 
appear  in  the  Domestic  Mail  Manual  on 
a  current  basis.  Section  llluS(r)  is  also 
being  amended  to  reflect  the  fnanner  of 
pubUcation  and  the  publication  schedule 
of  the  Domestic  Mail  Manual.  Minor, 
updating  amendments  are  also  made  to 
S§  111.2  and  111.3. 

List  of  Subjects  in  39  CFR  Parts  20  and 
111 

Foreign  relations.  Postal  Service. 
PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  foUowr. 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401. 
404.  407.  408. 

S20.1    [Amended] 

2.  In  S  20.1,  in  the  second  sentence, 
remove  "20260"  and  add,  in  its  place. 
"20260-5365". 


$202    [AmwidMl] 

3.  In  S  20.2,  remove  the  last  sentence 
of  paragraph  (a)  and  add,  in  its  place, 
the  following:  "Regional  offices  are 
located  in  Philadelphia,  Mempliis, 


Chicago,  San  Bruno,  and  Windsor.  CT."; 
paragraph  (b)  is  revised,  and  the  first 
two  sentences  of  paragraph  (c)  are 
revised  to  read  as  follows: 

(b)  A  copy  of  the  International  Mail 
Manual,  together  with  each  amendment 
of  it.  is  on  file  with  the  Director,  Office 
of  the  Federal  Register,  National 
Archives  and  Records  Administration, 
at  1100  "L"  Street  NW.,  Room  8301, 
Washington,  DC. 

(c)  Copies  of  the  International  MaU 
Manual  may  be  purchased  fi^m  the 
Superintendent  of  Doaunents, 
Washiiigton,  DC  20402-9371  for  $14.00. 
This  price  covers  two  complete  issues  of 
the  International  Mail  Manual.  •  *  • 

4.  In  §  30.2,  the  heading  is  repubUshed. 
paragraphs  (a),  (b),  and  (c)  are  revised, 
paragraph  (d)  is  redesignated  as  (e).  and 
new  paragraph  (d)  is  added  to  read  as 
follows: 

§  20.3    Amendments  to  tlw  Intemationar 
MaH  Manual. 

(a)  Except  for  interim  or  final 
regulations  published  as  provided  in 
paragraph  (b)  of  this  section,  notices  of 
changes  made  in  the  International  Mail 
Manual  will  periodically  be  pubbshcd  in 
the  Federal  Register.  A  complete  issue 
of  the  International  Mail  Manual, 
including  the  text  of  all  changes 
published  to  date,  will  be  filed  with  the 
Director,  Office  of  the  Federal  Register. 
Subscribers  to  the  International  Mail 
Manual  will  automatically  receive  the 
latest  issue  of  the  International  Mail 
Manual  from  the  Government  Printing 
Office. 

(b)  When  the  Postal  Service  invites 
comment  from  the  general  public  on  a 
proposed  change  to  the  International 
Mail  Manual,  the  proposed  change  and. 
if  adopted,  the  interim  or  final  regulation 
will  be  published  in  the  Federal 
Register. 

(c)  Interim  or  final  regulations 
published  as  provided  in  paragraph  fb) 
of  this  section,  and  other  changes  to  the 
International  Mail  Manual,  adopted 
subsequent  to  the  notices  published 
under  paragraph  (a)  of  this  section 
(except  for  corrections  of  minor  errors  or 
other  nonsubstantive  changes),  are 
published  in  the  Postal  Bulletin,  a 
weekly  postal  publication  that  may  be 
purchased  fi-om  the  Superintendent  of 
Documents,  Washington,  DC  20402- 
9371. 

(d)  Interim  regulations  will  be 
published  in  full  text  or  referenced,  as 
appropriate,  in  the  International  Mail 
Manual  at  the  place  where  they  would 
appear  if  they  become  final  regulations. 
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PART  11 1-1  AMENDED] 

5.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401,  403,  404.  3001-3011.  3201-3219.  3403-3406. 
3621,5001. 

S  111.1    (AfiMndad] 

6.  In  S  111-1.  the  second  sentence  is 
revised  to  read  as  follows:  "In 
conformity  with  that  provision,  and  with 
39  U.S.C.  section  410(b)(1).  and  as 
provided  in  this  part,  the  U.S.  Postal 
Service  hereby  incorporates  by 
reference  in  this  part,  the  Domestic  Mall 
Manual,  a  looseleaf  publication 
published  quarterly,  March.  June. 
September,  and  December,  and 
maintained  by  the  U.S.  Postal  Service. 
Washington,  DC  20260-5365." 

S  111.2    [AiiMfidMl] 

7.  In  S  111.2,  in  paragraph  (a),  the 
second  sentence  is  revised  to  read  as 
follows:  "Regional  offices  are  located  in 
Philadelphia,  Memphis,  Chicago.  San 
Bnmo.  and  Windsor,  CT.". 

8.  In  9  111.2.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

•  •        •        *        • 

(b)  A  copy  of  the  Domestic  Mail 
Manual,  together  with  each  amendment 
of  it,  is  on  file  with  the  Director.  Office 
of  the  Federal  Register,  National 
Archives  and  Records  Administration, 
at  1100  "L"  Street.  NW.,  Room  8401. 
Washington.  DC  20408. 

(c)  The  Domestic  Mail  Manual  may  be 
purchased  from  the  Superintendent  of 
Documents.  Washington.  DC  20402-0371 
for  $17.00.  This  price  covers  fo»ir 
complete  issues  of  the  Domestic  Mail 
Manual. 

0.  The  heading  of  {  111.3  is 
republished  and  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

9111.3   AmendiMnts  to  the  DonMstIc  Maa 
ItanuaL 

(a)  Except  for  interim  or  final 
regulations  published  as  provided  hi 
paragraph  (b)  of  this  section,  notices  of 
changes  made  in  the  Domestic  Mail 
Manual  will  periodically  be  pubUshed  in 
the  Federal  Register.  A  complete  issue 
of  the  Domestic  Mail  Manual,  including 
the  text  of  all  changes  pubUshed  to  date, 
will  be  filed  with  the  Director.  Office  of 
the  Federal  Register.  Subscribers  to  the 
Domestic  Mail  Manual  will 
automatically  receive  the  latest  issue  of 
the  Domestic  Mail  Manual  from  the 
Govenunent  Printing  Office. 

*  ♦        •        •        • 

(c)  Except  in  emergency  or  other 
special  circiunstances  when  publication 
of  the  full  text  of  interim  or  final 
regulations  is  warranted,  summaries  of 


interim  or  final  regulations  pubUshed  as 
provided  in  paragraph  (b)  of  this  section, 
and  summaries  of  other  changes  to  the 
Domestic  Mail  Manual  adopted 
subsequent  to  the  notices  published 
under  paragraph  (a)  of  this  section 
(except  for  corrections  of  minor  errors  or 
other  nonsubstantive  changes),  are 
published  in  the  Postal  Bulletin,  a 
weekly  publication  that  may  be 
purchased  from  the  Superintendent  of 
Documents.  20402-9371. 
•        •        •        •        * 

Fked  Eg^eston, 

Assistant  General  Counsel,  Legislative 

Division. 

[PR  Doc.  88-29903  Filed  12-28-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[FRL-3499-4] 

National  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

agency:  Environmental  Protection 

Agency. 

ACTION:  Denial  of  petition  for 

reconsideration  and  other  relief. 

summary:  The  American  Iron  and  Steel 
Institute  ("AISI")  has  petitioned  the  U.S. 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  for 
reconsideration  of  the  national  ambient 
air  quaUty  standards  for  particulate 
matter  promulgated  on  July  1, 1987  (52 
FR  24634).  The  AISI  petition  also 
requests  that  the  Agency  issue 
additional  information  on  control 
techniques  for  particidate  matter,  and 
that  it  stay  implementation  of  the 
standards  pending  reconsideration  of 
the  standards  and  issuance  of  new 
control  techniques  information  or,  in  the 
alternative,  pending  judicial  review. 

EPA  has  reviewed  AISI's  petition  and 
finds  that  it  should  be  denied  hi  full.  The 
issues  AISI  raises  in  support  of 
reconsideration  are  either  not  new  or 
not  of  central  relevance  to  the  outcome 
of  the  rulemaking.  In  addition,  EPA 
provided  comprehensive  information  on 
control  techniques  for  particulate  matter 
in  1984  and,  suice  then,  has  provided 
and  will  continue  to  provide  updated 
information  as  it  becomes  available. 
Finally,  EPA  has  decided  not  to  stay 
implementation  of  the  standards 
because  such  a  stay  would  be  contrary 
to  the  pubUc  interest 
AOORESStS:  Material  relevant  to  EPA's 
review  and  revision  of  the  particulate 
matter  standards  can  be  found  in  Public 


Docket  No.  A-82-37,  and  material 
relevemt  to  the  promulgation  of  the 
regulations  for  implementing  the 
standards  can  be  found  in  Public  Docket 
A-82-38.  The  dockets  are  available  for 
pubUc  inspection  between  8:00  a.m.  and 
3:00  p.m.  on  weekdays  at  EPA's  Central 
Docket  Section.  South  Conference 
Center.  Room  4.  401  M  St..  SW.. 
WasMngton.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  H.  Haines.  Ambient  Standards 
Branch  (Mail  Code  12),  Air  Quality 
Management  Division.  Environmental 
Protection  Agency,  Resetirch  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5533. 

SUPPtEMCNTARY  INFORMATION: 

Background 

On  July  1. 1987  (52  FR  24634).  EPA 
published  final  revisions  to  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter.  originaUy  adopted 
in  1971  under  section  109  of  the  Clean 
Air  Act  (42  U.S.C.  7409).  The  1971 
standards  included  a  24-hour  primary 
standard,  an  annual  primary  standards 
and  a  24-hour  secondary  standard,' 
each  tied  to  measurement  of  "total 
suspended  particulate  matter"  (*TSF').* 
The  principal  revisions  in  1987  included 

(1)  replacing  TSP  as  the  indicator  for  the 
ambient  standards  with  a  new  indicator 
that  includes  only  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  ("PMio"). 

(2)  replacing  the  24-hour  primary  TSP 
standard  with  a  24-hour  PMio  standard 
of  150  fig/m*.  (3)  replacing  the  annual 
primary  TSP  standard  with  an  annual 
PMie  standard  of  SO  fig/m',  and  (4) 
replacing  the  secondary  TSP  standard 
with  24-hour  and  annual  PMio  standards 
identical  in  aU  respects  to  the  primary 
standards. 

As  discussed  below,  the  1987 
revisions  were  the  product  of  a  lengthy 
and  exhaustive  administrative  process, 
formally  commenced  in  1979  when  EPA 
announced  that  it  was  (1)  revising  the 
air  quaUty  criteria  underlying  the  1971 
standards  and  (2)  reviewhig  those 
standards  for  possible  revisions  (44  FR 
56731.  Oct  1. 1979).» 


>  Under  aection  109(b)  of  the  Clean  Air  AcL 
primary  ttandard*  are  intended  lo  protect  public 
health:  secondary  atandardi  are  intended  to  protect 
public  welfare.  See  also  section  30Z(bl  of  the  Act,  42 
U.S.C  7802(g)  (effecU  on  public  welfare). 

*  Sto  52  FR  at  24635.  col.  3. 

*  A  more  detailed  description  of  the  process  EPA 
followed  in  revising  the  criteria  document  and 
standards  for  particular  matter  appears  in  the 
preamble  to  the  revised  standards  (52  FR  24636-37). 


1.  Development  of  Revised  AJr  Quality 
Criteria  for  Particulate  Matter 

With  the  endorsement  of  the  Clean 
Air  Scientific  Advisory  Committee 
("CASAC")  ♦  of  EPA's  Science  Advisory 
Board,  EPA  decided  to  review  and 
revise  the  criteria  document  for 
particulate  matter  conourentiy  with  that 
for  sulfur  oxides  and  to  produce  a 
combined  particulate  matter/sulfur 
oxides  (PM/SOx)  criteria  document. 
Three  successive  drafts  of  the  revised 
PM/SOx  criteria  document  prepared  by 
EPA's  Environmental  Criteria  and 
Assessment  Office  ("ECAO").  were 
made  available  for  external  review  in 
1980-81.  EPA  received  numerous  and 
often  very  extensive  comments  on  each 
of  the  drafts  from  a  variety  of 
individuals  and  organizations,  including 
AISI.  During  the  same  period.  CASAC 
met  to  review  the  successive  drafts  in 
three  pubUc  sessions  attended  by  a  large 
niunber  of  individuals  and 
representatives  of  organizations, 
including  AISI.  many  of  whom  provided 
critical  reviews  and  new  information  for 
consideration.  Between  the  first  and 
second  CASAC  meetings,  ECAO  also 
held  five  other  pubUc  meetings  at  which 
EPA,  its  consulting  authors  and 
reviewers,  and  other  scientific  and 
technical  experts  discussed  ways  of 
resolving  outstanding  issues  in  various 
chapters  of  the  draft  document 

Conunents  received  on  the  successive 
drafts  of  the  revised  criteria  document 
were  considered  in  the  final  document, 
which  was  issued  simultaneously  with 
the  proposal  of  revisions  to  the 
standards.  A  summary  of  the  comments 
and  EPA's  responses  was  also  prepared 
and  placed  in  the  pubHc  docket.  CASAC 
also  prepared  a  "closure"  memorandiun 
indicating  its  satisfaction  with  the  final 
draft  of  the  revised  criteria  document 
and  outlining  key  issues  and 
recommendations.  The  closure 
memorandum  stated  CASAC's 
conclusion  that  the  revised  document 
met  the  statutory  requirement  that  it 
"accurately  reflect  the  latest  scientific 
knowledge  useful  in  indicating  the  kind 
and  extent  of  aU  identifiable  effects  on 
pubUc  health  and  welfare"  ftom 
particulate  matter  and  sulfur  oxides  in 
the  ambient  air  (52  FR  24655.  col.  3).  It 
also  stated  that  the  staff  responsible  for 
preparing  the  document  had  "proven 
responsive  to  Committee  advice  as  weU 
as  to  comments  provided  by  the  general 
public,  and  deserve[d]  to  be  commended 


*  CASAC  is  a  standing  committee  of  scientists 
and  engineers  external  to  the  Federal  government, 
established  under  section  109(d)  of  the  Clean  Air 
Act  to  advise  the  Administrator  on  the  scientific 
basis  for  ambient  air  quality  standards. 


for  the  high  quaUty  of  the  document" 
[id]. 

2.  Review  of  the  Standards: 
Development  of  Staff  Paper 

In  the  spring  of  1981,  EPA's  Office  of 
Air  QuaUty  Planning  and  Standards 
prepared  the  first  draft  of  a  "staff 
paper."  a  document  not  required  by 
statute  but  an  important  element  in  the 
standards  review  process.  Staff  papers 
are  written  to  help  bridge  the  gap 
between  the  scientific  review  of  health 
and  welfare  effects  contained  in  criteria 
documents  and  the  judgments  required 
of  the  Administrator,  in  setting  new  or 
revised  ambient  standards.  Thus,  the 
draft  staff  paper  for  particulate  matter, 
based  on  the  then-existent  draft  of  the 
revised  criteria  document  evaluated 
and  interpreted  the  available  scientific 
and  technical  information  most  relevant 
to  the  review  of  the  existing  standards 
and  presented  staff  recommendations  on 
revision  of  the  standards.  This  and  a 
second  draft  of  the  staff  paper  were 
reviewed  at  two  CASAC  meetings,  and 
numerous  written  and  oral  comments 
were  received  &x)m  CASAC, 
representatives  of  AISI  and  other 
organizations,  individual  scientists,  and 
other  interested  members  of  the  pubUc. 
The  final  staff  paper,  released  in  1982, 
reflected  the  various  suggestions  made 
by  CASAC  and  the  pubUc. 

CASAC  also  prepared  a  closiue 
memorandum  on  the  staff  paper,  stating 
that  it  had  been  modified  in  accordance 
with  CASAC's  recommendations  and 
was  "consistent  in  aU  significant 
respects  with  the  scientific  evidence"  in 
the  revised  criteria  documient  (52  FR 
24658,  col.  3).  CASAC  also  commended 
the  treatment  of  key  scientific  studies  in 
the  staff  paper  and  the  inclusion  of 
numerical  "ranges"  identifying  poUutant 
levels  of  interest  for  decisionmaking, 
stating  that  the  latter  decision  "led  to  a 
marked  improvement  in  the  quaUfy  of 
the  public  dialogue"  on  the  scientific 
basis  for  revising  the  standards  (52  FR 
24660,  col.  1).  For  reasons  stated  in  the 
closure  memorandum,  CASAC  also 
recommended  a  "wider  margin  of 
safefy"  than  those  EPA  had  set  for  such 
poUutants  as  ozone  and  carbon 
monoxide  [id.  at  24659,  col.  2). 

3.  Proposed  Revisions  to  the  Standards 

In  March  1984,  EPA  proposed  a 
number  of  revisions  to  the  standards  for 
particulate  matter  (49  FR  10408,  March 
20, 1984).  For  reasons  discussed  in  the 
proposal  notice,  "ranges"  of  alternative 
standards  were  included  for  both  the 
primary  (health-based)  and  secondary 
(welfare-based)  standards  [id  at  10415, 
col.  2, 10416.  cols.  2-3, 10417.  col.  2).  The 
Administrator  e^qiressed  an  inclination 


to  select  the  primary  standards  from  the 
lower  portions  of  the  proposed  ranges 
but  solicited  "the  possible  participation 
and  comment"  on  the  question  of  which 
standard  levels  should  be  adopted  [id.]. 

4.  Post-Proposal  Events 

More  than  3(X),  often  very  extensive, 
written  comments  were  received  on  the 
proposed  revisions.  EPA  also  held  a 
pubUc  meeting  to  provide  an  additional 
opportumify  for  pubUc  comment  and  a 
number  of  EPA  officials,  including  the 
Administrator,  met  at  various  times  with 
representatives  of  AISI  and  other 
organizations  to  discuss  the  proposaL 
CASAC  also  held  a  pubUc  meeting  to 
review  the  proposals  and  to  discuss  the 
relevance  of  new  health  studies  that  had 
emerged  since  the  Committee  had 
completed  its  review  of  the  revised 
criteria  document  Based  on  its 
preliminary  review  of  the  new  studies, 
CASAC  recommended  that  EPA  prepare 
separate  addenda  to  the  criteria 
doctunent  and  staff  paper  to  evaluate 
the  studies  and  their  potential 
impUcations  for  standard-setting. 

EPA  subsequenUy  prepared  draft 
addenda  to  both  the  criteria  doctunent 
and  the  staff  paper,  and  it  annoiuiced  a 
supplementary  period  for  public 
comment  on  the  implications  of  the  new 
studies  and  the  two  draft  addenda  for 
standard-setting.  CASAC  held  another 
public  meeting  to  review  the  draft 
addenda,  and  each  was  then  revised  to 
reflect  CASAC  and  public  conunents. 
CASAC  prepared  closure  memoranda 
on  the  two  addenda,  indicating  that  the 
criteria  document  addendum,  together 
with  the  1982  criteria  document 
represented  a  "scientifically  balemced 
and  defensible  siunmary  of  the 
extensive  scientific  Uterature  *  *  *"  and 
that  the  staff  paper  addendum  was 
"consistent  in  aU  significant  respects 
with  the  scientific  evidence  *  •  *••  and 
provided  "the  kind  and  amoimt  of 
technical  guidance  that  will  be  needed 
to  make  appropriate  revisions  to  the 
standards"  (52  FR  24658,  col.  1,  2466a 
col.  1). 

5.  Final  Standards  and  Subsequent 
Events 

The  final  standards  were  pubUshed  on 
July  1, 1987  (52  FR  24634).  together  with 
revisions  of  various  related  regulations. 
The  preamble  to  the  revised  standards 
responded  to  the  most  important 
comments  received  on  the  proposals, 
and  a  more  comprehensive  compilation 
of  comments  and  EPA  responses  to  them 
(hereafter  "Response  to  Comments"  or 
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"RTC")  was  placed  in  the  docket  for  the 
rulemaking.* 

AISI  and  other  interested  parties  filed 
a  total  of  five  petitions  for  judicial 
review  of  the  revised  standards  and 
related  regulations.  AISI  then  filed  the 
petition  for  reconsideration  and  related 
rehef  (hereafter  "Pet")  to  which  this 
notice  responds.  The  American  Mining 
Congress  later  filed  another  petition  for 
reconsideration,  to  which  EPA  is 
responding  separately.  The  five  petitions 
for  judicial  review  have  been 
consolidated  into  one  case.  Natural 
Resources  Defense  Council  v.  Thomas, 
DC  Circuit  Nos.  87-1437  et  al,  which  has 
been  held  in  abeyance  pending  EPA's 
response  to  AISI's  petition  for 
reconsideration. 

Criteria  for  Reconsideratioo 

AISI  seeks  both  "mandatory" 
reconsideration  under  section 
307(d)(7)(B)  of  the  Clean  Air  Act  and 
what  it  terms  "prudential" 
reconsideration  under  section  4(d)  of  the 
Administrative  Procedure  Act  (APA). 
Section  307(d)(7)(B)  of  the  Clean  Air  Act 
limits  petitions  for  reconsideration  both 
in  time  and  scope.*  Specifically,  it 
provides  that  EPA  shall  convene  a 
proceeding  to  reconsider  a  rule  if  a 
person  raising  an  objection  can 
demonstrate  (1)  that  it  was 
impracticable  to  raise  the  objection 
during  the  comment  period,  or  that  the 
grounds  for  such  objection  arose  after 
the  comment  period  but  within  the  time 
specified  for  judicial  review  {i.e.,  within 
60  days  after  publication  of  the  final 
rulemaking  notice  in  the  Federal 
Register,  see  section  307(b)(1).  42  U.S.C 
7607(b)(1)):  and  (2)  that  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  rule.  In  EPA's  view  an  objection  is  of 
central  relevance  only  if  it  provides 


•  Docket  A-82-37,  Item  V-C-1. 

•  Section  307(d](7)(B)  of  the  Qean  Air  Act,  42 
U.S.C.  7807(d)(7)(B),  states: 

Only  an  objection  to  a  rule  or  procedure  which 
was  raised  with  reasonable  specificity  during  the 
period  for  public  comment  (Including  any  public 
hearing)  may  be  raised  during  judicial  review.  If  the 
person  raising  an  objection  can  demonstrate  to  the 
Administrator  that  it  was  impracticable  to  raise 
such  objection  within  such  time  or  if  the  grouods  for 
such  objection  arose  after  the  period  for  pubhc 
comment  (but  within  the  time  specified  for  judicial 
review)  and  if  such  objection  is  of  central  relevance 
to  the  outcome  of  the  rule,  the  Administrator  shall 
convene  a  proceeding  for  reconsideration  of  the  role 
and  provide  the  same  procedural  rights  aa  would 
have  been  afforded  bad  the  information  been 
available  at  the  time  the  rule  was  proposed.  If  the 
Administrator  refuse*  to  convene  suoh  a 
proceeding,  such  person  may  seek  review  of  such 
refusal  in  the  United  Stales  court  of  appeals  for  the 
appropriate  circuit  (as  provided  in  subsection  (b)). 
Such  reconsideration  shall  not  postpone  the 
effactivaiMss  of  the  rale.  The  effectiveness  of  the 
rule  may  be  stayed  during  each  raconstderation. 
however,  by  the  Administrator  or  the  court  for  a 
period  not  to  exceed  three  month*. 


substantial  support  for  the  argument 
that  the  standards  should  be  revised. 
See  Denial  of  Petition  to  Revise  NSPS 
for  Stationary  Gas  Turbines.  45  FR 
81653-54  (December  11, 1980),  and 
decisions  cited  therein. 

Although  section  4(d)  of  the 
Administrative  Procedure  Act  (APA) 
also  establishes  a  right  to  petition  for 
issuance,  amendment  or  repeal  of  a 
rule,^  that  provision  almost  certainly 
does  not  apply  to  petitions  for 
reconsideration  of  actions  to  which  the 
rulemaking  provisions  of  section  307(d) 
of  the  Clean  Air  Act  apply."  In  any 
event  the  criteria  for  evaluating  such 
petitions  under  the  APA  are  essentiaOy 
the  same  as  those  for  section 
3Q7(d)(7)(B)  petitions.  See  Denial  of 
Petition  to  Revise  NSPS  for  Stationary 
Gas  Turbines,  45  FR  81653-54,  and 
decisions  cited  therein. 

Discussion 

/.  Petition  for  Reconsideration 

Most  of  the  arguments  set  forth  by 
AISI  in  its  petition  for  reconsideration 
simply  are  not  based  on  new 
information.  As  such,  they  do  not  justify 
administrative  reconsideration.  The  only 
argimients  that  might  conceivably  be 
considered  new  are  not  of  central 
relevance  to  the  outcome  of  the 
rulemaking.  Thus,  none  of  the  issues 
raised  in  AISI's  petition  meet  the  criteria 
for  reconsideration  under  section 
307(d)(7)(B)  of  the  Clean  Air  Act.  In 
addition,  I  have  concluded  that  none  of 
AISI's  arguments  warrants  reopening  of 
the  rulemaking  as  a  discretionary 
matter. 

A.  Vinyl  Chloride  Decision 

AISI  argues  that  I  must  reconsider  the 
primary  standards  for  PMm  in  view  of  a 
recent  decision  of  the  United  States 
Court  of  Appeals  for  the  district  of 
Columbia  Circuit  that  concerns  the 
setting  of  national  emission  standards 
for  hazardous  air  pollutants 
("NESHAPs")  under  section  112  of  the 
Act  42  U.S.C.  7412.  In  Natural 
Resources  Defense  Council  v.  EPA,  824 
F.2d  1146  (D.C.  Cir.  1987)  ["Vinyl 
Chloride'],  the  court  held  that  in 
considering  costs  and  feasibilify  EPA 
must  ordinarily  follow  a  two-step 
process  in  setting  NESHAPS.  Under 
such  approach,  the  Agency  would  first 


*  Section  4(d)  of  the  APA.  S  U.&C  5S3(e). 

•  Section  307(dMl)(N).  42  U.S.C.  7807(dl{l)(Nl 
states:  "The  provisions  of  section  S53  through  557 
*  *  *  of  title  S  ol  the  United  State*  Code  shaU  not, 
except  a*  exptMsly  provklad  in  thi*  *ub*6ctiofi. 
apply  to  actkm  to  which  thi*  *ub— ctioo  appU**." 
Action*  to  which  (ubeectlon  307[d]  applies  include 
promolgatfon  or  twMoa  of  NAAQS.  Section 
307(dKlKA). 


determine  a  "safe"  level  of  exposure 
and  then  consider  costs  and  feasibility 
in  providing  for  the  "ample  margin  of 
safety"  required  by  section  112.  824  F.2d 
at  1164-66.  The  court  also  indicated  that 
EPA  could  use  a  one-step  process, 
provided  that  cost  and  feasibility  are  not 
considered  in  setting  the  standard.  824 
F.2d  at  1165,  n.  11. 

AISI  contends  that  "(ajfter  Vinyl 
Chloride,  section  109  *  *  *  must  be 
construed  as  contemplating  a  two-stage 
analysis — first  a  preliminary  safety 
determination  *  *  *  and  second,  a 
separate  determination  as  to  the 
appropriate  'margin  of  safety.' "  Pet.  at 
13.  AISI  acknowledges  that  the  decision 
"dealt  with  section  112  of  the  Act"  {id. 
at  12),  but  fails  to  note  that  the  decision 
is  clearly  inapplicable  to  the  Agency's 
setting  of  national  ambient  air  quality 
standards  ("NAAQS")  under  section  109 
of  the  Act  824  F.2d  at  1158-59.  It  is 
therefore  not  of  central  relevance  to  the 
outcome  of  the  rulemaking  and  does  not 
require  reconsideration  of  the  PMi* 
NAAQS. 

Indeed,  the  D.C.  Circuit  has  already 
explicitly  held  that  the  Agency  need  not 
adopt  a  two-step  process  in  setting  a 
NAAQS  under  section  109.  Lead 
Industries  Ass'n  v.  EPA,  647  F.2d  1130 
(D.C.  Cir.),  cert,  denied.  449  U.S.  1042 
(1980).  There,  one  of  the  petitioners 
argued  that  EPA  should  have  separately 
determined  (1)  the  maximum  level  of  a 
pollutant  that  is  protective  of  human 
health,  and  (2)  the  reduction  in  that  level 
needed  to  provide  an  adequate  margin 
of  safety.  Lead  Industries,  647  F.2d  at 
1161.  Then-Administrator  Costle 
explained  that  he  had  actually  made 
allowances  for  margins  of  safety  at 
several  points  in  his  analysis,  rather 
than  at  the  end  of  the  analysis;  that  is, 
he  had  used  a  one-step  process  to  arrive 
at  a  final  decision,  rather  than  trying 
first  to  identify  a  "safe"  level  and  then 
adding  a  margin  of  safefy.  Id.  The  D.C. 
Circuit  upheld  the  Administrator's 
approach,  stating: 

Adding  the  margin  of  safety  at  the  end  of 
the  analysis  is  one  approach,  but  it  is  not  the 
only  poMible  method.  Indeed,  the 
Administrator  considered  this  approach  but 
decided  againat  it  *  *  *  .  The  choice 
between  these  possible  approaches  is  a 
poUcy  choice  of  the  type  that  Congress 
specifically  left  to  the  Administrator's 
judgment  The  court  must  allow  him  tiie 
discretion  to  determine  which  approach  will 
best  fulfill  the  goals  of  the  Act 

Id.  at  1161-62.  Thus,  the  D.C.  Circuit  has 
already  decided  that  EPA  need  not 
employ  a  two-step  process  in  setting  a 
NAAQS,  as  long  as  the  standard 
provides  an  adequate  margin  of  safefy. 


Moreover,  the  Vinyl  Chloride  court 
distinguished  the  operation  of  section 
112  from  its  earlier  analysis  of  section 
109  in  the  Lead  Industries  case.  In  Lead 
Industries,  the  court  noted  that  the 
statute  does  not  specify  economic  and 
technological  feasibilify  considerations 
as  among  the  criteria  on  which  ambient 
air  qualify  standards  are  to  be  based. 
647  F.2d  at  1149  n.  37.  The  Vinyl 
Chloride  court  noted  that  "[t]he 
substantive  standard  imposed  under  the 
hazardous  air  pollutants  provisions  of 
section  112,  in  contrast  with  sections  109 
and  110,  is  not  based  on  criteria  that 
enimierate  specific  factors  to  consider 
and  pointedly  exclude  feasibilify."  824 
F.2d  at  1158-59.  Given  the  structural 
differences  between  sections  109  and 
112,  it  follows  that  Vinyl  Chloride  does 
not  require  me  to  follow  a  two-step 
analysis  in  setting  ambient  air  qualify 
standards  under  section  109. 

B.  Unemployment  Health  Effects 

AISI  also  contends  that  I  must 
reconsider  the  primary  standards  to 
account  for  allegedly  new  evidence 
suggesting  that  setting  the  standard  at 
higher  levels  would  actually  decrease 
the  adverse  health  effects  caused  by 
exposure  to  PMio.  In  essence,  AISI 
argues  that  one  effect  of  the  primary 
standards  will  be  increased 
imemployment  in  various  industries. 
This  increased  unemployment  it 
contends,  will  lead  to  an  increase  in 
illness  and  death  among  workers  (and 
their  families)  in  these  industries. 

AISI  initially  made  this  argiunent 
during  the  comment  period.  Shortly  after 
the  close  of  the  comment  period, 
however,  it  submitted  a  report  allegedly 
quantifying  these  adverse  health  effects. 
It  submitted  a  second  such  report  with 
its  petition  for  reconsideration.* 


*  AISI  has  not  adequately  explained  why  it  could 
not  have  submitted  its  "unemployment  health 
effects"  reports  during  the  comment  period.  AISI 
argues  that  such  a  submission  was  "impracticable" 
because  EPA  allegedly  provided  AISI  certain 
information  only  two  weeks  prior  to  the  end  of  the 
period.  Pet.  at  4  n.  3.  This  contention  ignores  the  fact 
that  EPA  published  on  April  Z.  1985  (over  19  month* 
prior  to  the  close  of  the  comment  period)  a  draft 
document  that  contained  the  information  that  AISI 
desired,  a  methodology  to  determine  the  probability 
that  various  areas  would  not  attain  the  PMi* 
NAAQS  This  methodology  was  used  in  the  staff 
paper  addendum  to  estimate  the  number  of  counties 
that  would  exceed  particular  PMw  values.  The  later 
information,  provided  to  AISI  on  November  3, 1986, 
was  merely  EPA's  latest  estimates  of  areas  with  a 
50%  probability  of  exceeding  specified  PMi»  values. 
See  November  S,  1966  letter  from  John  Bachmann  of 
EPA  to  Eari  F.  Young.  |r.  of  AISI.  Thus,  AISI  had 
available  to  It  well  in  advance  of  the  close  of  the 
comment  period  sufficient  information  to  prepare  it* 
"unemployment  health  effects"  reports,  and  it  was 
not  "impracticable"  to  submit  them  during  the 
period  for  public  comment  See  42  U.S.C. 
3a07(d)(7)(B)  (setting  out  criteria  for  petition  for 
leconsidaraiiaa). 


AISI  seems  to  ignore  the  fact  that  the 
Agency  fully  responded  to  its  arguments 
on  this  issue,  which  were  raised  during 
the  comment  period.  See,  e.g.,  Docket  A- 
82-37,  IV-O-341.  The  later  submissions 
of  quantitative  information  added 
nothing  to  what  is,  and  always  was,  a 
legal  issue.  As  discussed  below,  the 
information  they  contained  was  legally 
irrelevant  for  standard-setting  under 
section  109.  Accordingly,  those 
submissions  did  not  amount  to  new 
information  centrally  relevant  to  the 
outcome  of  the  standard. 

As  the  Agency  made  clear  in  its 
response  to  comments,  any  potential 
health  consequences  of  compliance  with 
the  primary  standards  for  PMi©  are 
indirect  costs  of  implementation,  and 
thus  cannot  be  considered  in 
determining  the  appropriate  levels  of  the 
standards.  Lead  Industries,  647  F.2d  at 
1148-51.  See  also  Docket  A-a2-37, 
responses  to  comments  rV-D-341,  IV-D- 
346  and  IV-]-l2  (all  citing  section 
108(a)(2)  of  the  Act  and  Lead 
Industries).^"  The  Act  does  not  allow 
me  to  consider  health  effects  that  are 
not  caused  by  thepolutant  itself  when 
promulgating  a  primary  NAAQS.  A 
primary  standard  is  to  be  based  upon  air 
qualify  criteria  for  the  pollutant  that  are 
published  by  the  Agency.  Section  109,  42 
U.S.C.  7409.  Section  108  of  the  Act 
clearly  states  that  "[a]ir  quality  criteria 
for  an  air  pollutant  shall  accurately 
reflect  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  all  identifiable  effects  on  public 
health  or  welfare  which  may  be 
expected  from  the  presence  of  such 
pollutant  in  the  ambient  air,  hi  varying 
quantities."  42  U.S.C.  7408(a)(2) 
(emphasis  added).  The  statute  makes  no 
mention  of  measuring  or  taking  account 
of  health  effects  that  might  be  caused  by 
implementing  controls  necessary  to 
meet  the  standards  as  opposed  to  the 
effects  of  the  pollutant  itself.  AISI's 
argument  on  this  issue  therefore  has  no 
basis  in  the  Clean  Air  Act  its  legislative 
history  or  the  relevant  case  law.** 


■"  The  legislative  history  of  the  Clean  Air  Act 
also  fully  supports  this  view.  Congress  was  aware 
that  actions  necessary  to  protect  public  health  from 
ambient  air  pollution  might  lead  to  factory  closings 
and  determined  that  health  protection  was  to  take 
first  priority.  See  Lead  Induttriei,  647  F.2d  at  1149. 

'  ■  AISI  also  alleges  in  its  petition  that  more 
lenient  PMw  standards  will  not  result  In  a  lessening 
of  air  quality  in  most  area*  of  the  country,  which 
already  meet  the  atandard*  and  thus  must  comply 
'With  the  Prevention  of  Significant  Deterioration 
("PSD")  requlremenU  in  Part  C  of  Title  I  of  the  Act 
This  contention  seem*  to  ignore  EPA's  projection* 
that  PMis  conoentrationi  in  m&ny  areas  do  currently 
exceed  the  PMw  NAAQS,  and  the  health  of  people 
living  in  these  area*  therefore  1*  at  risk. 


The  rulemakings  and  case  law  relied 
upon  by  AISI  in  support  of  its  position 
are  not  relevant  here.  Neither  involved 
the  setting  of  a  NAAQS  imder  section 
109  of  the  Act  National  Ass'n  of 
Demolition  Contractors  v.  Costle,  565 
F.2d  748,  753  (DC  Cir.  1977),  involved  the 
review  of  a  non-numerical,  woric- 
practice  standard  promulgated  by  EPA 
under  section  112  of  the  Act  requiring 
the  wetting  of  asbestos  prior  to  the 
demolition  of  buildings.  The  Agency 
decided  that  asbestos  need  not  be 
wetted  during  subfreezing  temperatures 
because  the  workers  wotild  be 
endangered  by  ice  formed  during  the 
process.  But  this  work-practice  standard 
under  section  112  is  inapposite  to  the 
setting  of  a  numerical  ambient  air 
quahty  standard.**  In  the  second  work- 
practice  NESHAP  rulemaking  cited  by 
the  petitioner,  the  risk  posed  to  workers 
was  from  the  pollutant  itself,  a 
radionudide.  Adverse  health  effects  to 
mineworkers  posed  by  Radon-222 
simply  were  considered  along  with 
adverse  health  effects  posed  to  the 
general  public.  See  Standard  for  Radon- 
222  Emissions  from  Undergrotmd  Mines, 
50  FR  15386  (April  17, 1985). 

C  EPA's  Treatinent  of  Health  Evidence 

AISI  also  argues  that  I  should 
reconsider  the  standards  on  the  groimd 
that  the  pertinent  health  evidence  was 
given  "imbalanced  treatment"  in  the 
preamble  to  the  final  rule  (Pet  at  23-25). 
It  argues  that  EPA  gave  undue  weight  to 
certain  health  studies,  that  the  EPA  staff 
has  consistently  "overinterpreted"  such 
studies  in  an  effort  to  Justify  overiy 


>■  Rulemaking  under  aectlon  112  involves  an 
hitegrated  decision  on  both  the  health  effects  of  • 
pollutant  and  the  measures  needed  to  control 
source  emlssioiu  to  provide  "an  ample  margin  of 
safety."  Further,  the  standard*  in  the  two  cited 
examples,  the  asbestos  and  radionuclides 
NESHAPS,  are  both  work-practice  standards 
established  because  of  the  infeasibility  of 
prescribing  a  numerical  emissions  standard  in  each 
case.  See  section  112(e)(1).  In  contrast  a  section  109 
standard  simply  sets  a  limit  on  the  concentration  of 
specified  pollutant*  in  the  ambient  air,  as  one  part 
of  a  three-part  criteria,  standard-setting,  and 
implementation  plan  process.  See  sections  106-110. 
To  attain  the  NAAQS,  the  stales  must  develop  state 
implementation  plans  ("SIPs")  which,  among  other 
things,  provide  emission  limitations  and  control 
measures  for  individual  sources.  Section  110(a). 
While  EPA  may  not  consider  direct  or  indirect  costs 
in  criteria  issuance  or  standard  setting  under 
sections  106  and  109.  stales  may  weigh  costs 
(including  the  impact  of  possible  plant  closures  and 
layoffs)  in  craftliig  particular  Implemenlatlon 
measures  to  attain  the  standards.  Beyond  these 
considerations,  the  health  impacts  on  workers 
considered  in  the  section  112  rulemakings  involved 
direct  effects  of  the  pollutant  or  the  specific  work 
practices,  and  not  as  urged  by  AISL  indirect  effects 
on  the  health  of  workers  thai  might  result  from  the 
effects  of  control  measures  adopted  by  states  under 
section  110,  sub*equent  to  promulgation  of  the 
NAAQS  hy  EPA. 
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stringent  standards,  and  that  on 
reconsideration  I  should  give  much 
greater  weight  to  "interpretations  and 
studies  that  have  been  accepted 
throughtout  the  scientific  conununitjr" 
[id.  at  25. 18). 

AISI  appears  to  concede  that  its 
arguments  in  support  of  these  points  are 
not  new  and  thus  do  not  meet  the  test 
for  mandatory  reconsideration  under 
secUon  307(d)(7)(B)  of  the  Act  (Pet.  at 
22-23).  AISI,  however,  argues  that  I 
should  exercise  may  inherent  discretion 
to  reconsider,  "even  on  the  basis  of 
arguments  previously  raised"  [id], 
because  those  arguments  are  evidence 
that  the  EPA  staff  has  "strained  to 
justify  the  adoption  of  PMIO  standards 
at  the  extreme  lower  boimds  of  the 
proposed  ranges"  [id.  at  25).  This  line  of 
argument  seems  to  assume  that  my 
predecessor  and  I  were  unwittingly 
misled  by  the  staff,  and  that  simply 
reiterating  points  raised  previously  will 
persuade  me  that  this  is  so.  That  AISI 
and  its  consultants  continue  to  disagree 
with  EPA's  conclusions  on  points  raised 
at  various  stages  of  the  rulemaking, 
however,  hardly  establishes  that  my 
decision  was  in  error  or  tainted  by  staff 
bias. 

As  to  the  correctness  of  my  decision, 
AISI  indeed  presents  no  new 
information  bearing  on  the  health  basis 
for  the  standards.  Instead,  it  offers  a 
sampling  of  arguments  it  and  its 
consultants  have  presented  before,  in 
comments  on  the  proposed  standards 
and  at  various  otl»r  stages  in  the  review 
process  since  1979. »»  EPA  has  aheady 
considered  and  responded  to  each  of 
these  arguments,  by  making  revisions  as 
appropriate  in  successive  drafts  of  the 
1982  criteria  document  the  1982  staff 
paper,  and  the  1986  addenda  to  these 
documents;  •*  by  taking  public 
comments  into  account  in  the  final 
decision  and  responding  to  major 
comments  in  the  preamble 
accompanying  the  revised  standards  (52 
FR  at  24648-53);  and  by  responding  in 
detail  to  all  objections  raised  by  AISL 
its  consultants,  and  other  commenters  in 
EPA's  extensive  Summary  of  and 
Response  to  Public  Comments  (Docket 
A-82-37,  V-C-1  (June  2. 1987))  (hereafter 
"Response  to  Comments"  or  "RTC")." 


■  *  See,  e.g..  Pet.  at  25-26  a.  23  (objection*  of 
Professor  Lawther  dating  to  1982). 

'  *  For  convenience  of  reference,  the  1986  addenda 
to  the  criteria  document  and  staff  paper  are  cited 
hereafter  as  "CDA"  and  "SPA."  respectively. 

■'  The  only  points  AISI  raises  that  might 
conceivably  be  considered  new  are  (1)  a 
consultant's  comments  on  the  Schwartz  and  Marcus 
raanaiysi*  of  the  London  mortahty  data  (Pet.  at  30  n. 
31)  and  (2)  an  argument  that  EPA  relied 
inappropriately  on  a  "conservative  assessment  of 
lung  function/ particle  relationship"  from  the 


Given  this  background,  I  find  it 
striking  that  ALsI  has  chosen  to  focus 
almost  exclusively  on  the  preamble  to 
the  final  rule,  as  if  the  preamble  were 
the  only  docimient  in  which  the 
pertinent  health  evidence  was 
considered.  In  doing  so,  AISI  has  largely 
ignored  the  detailed  discussiotis  of 
health  studies  in  the  criteria  document, 
in  the  staff  paper,  and  in  the  addenda  to 
these  documents,  as  well  as  the  CASAC 
closure  letters  on  these  documents  and 
CASAC's  various  recommendations  to 
me.**  Even  more  remarkably,  AISI  has 
ignored  the  detailed  responses  to  its 
own  and  others'  comments  in  EPA's 
Response  to  Comments  and  has  made 
no  attempt  whatsoever  to  rebut  these 
responses  or  otherwise  show  how  they 
might  be  in  error.  *^  AISI's  silence  in  this 
regard  is  telling. 


Dockery  study  {id.  at  33-36).  The  consultant's 
comments  on  the  Schwartz  and  Marcus  paper, 
however,  essentially  repeat  arguments  that  were 
raised  previously  by  AISI  and  its  consultants,  taken 
into  account  in  the  preamble  to  the  final  rule  (52  FR 
24650,  col.  1),  and  discussed  in  detail  in  the 
Response  to  Comments  (see,  e.g.,  RTC  IV-f-6  *#4- 
5).  Moreover,  the  Schwartz  and  Marcus  paper  itself 
was  a  staff  analysis  responding  to  points  raised 
previously  by  AISI  and  others  during  the  original 
comment  period  on  the  proposed  standards  (52  FR 
2465a  coL  1:  CDA  at  A-2,  A-14:  SPA  at  20-21);  as 
such,  it  was  consistent  with  previous  analyses  and 
served  largely  to  confirm  conclusions  readied  in 
published  reports  (see,  e.g..  SPA  at  21-22, 40-M; 
CDA  at  3-fl;  RTC  lV-J-19  #4).  The  process  of  taking 
comments,  responding  to  them,  taking  further 
comments  on  the  responses,  responding  to  the 
further  comments,  and  so  forth  must  come  to  an  end 
at  some  point  In  the  circtmutances,  I  would  give  the 
consultant's  comments  relatively  little  weight  even 
if  they  had  presented  new  information. 

As  to  the  "conservative  assessment  of  lung 
function/particle  relationship"  AISI  dtes.  that 
particular  element  of  the  analysis  was  not  used  to 
iustify  setting  the  24-hour  standard  at  the  lower 
bound  of  the  proposed  range  as  opposed  to  a  higher 
level  (which  I  chose  to  do  for  other  reasons,  as 
discussed  In  the  preamble  and  related  docimients): 
rather,  it  was  used  to  help  assess  whether  an  even 
more  stringent  standard  [i.e..  one  below  the  tower 
bound  of  the  proposed  range)  might  be  necessary  to 
protect  against  lung-function  changes  in  children 
(see  52  FR  24643.  cols.  2-3).  For  that  purpose,  a 
"conservative"  (precautionary)  approach  to 
estimating  the  health  risks  was  appropriate.  My 
conclusion  was  that  even  this  conservative  analysis 
suggested  that  a  more  stringent  standard  was 
unnecessary  [id).  Had  I  adopted  AISI's  less- 
conservative  interpretation  of  the  data,  my 
conclusion  would  have  been  the  same. 

••  This  omission  is  especially  noteworthy 
because  the  preamble  to  the  final  rule  dted  these 
documents  repeatedly:  indicated  that  I  had 
"adopted  the  recommendations  and  supporting 
reasons  contained  in  the  staff  paper  and  addendum 
and  the  CASAC  closure  statements":  and  noted 
that,  rather  than  repeat  those  discussions  at  length, 
the  preamble  discussion  would  focus  primarily  on 
considerations  that  most  influenced  my  selection  of 
particular  options  or  that  differed  in  some  respect 
from  those  that  influenced  the  stag's  or  CASAC's 
recommendations  (52  FR  at  24838.  coL  3:  emphasis 
added). 

>''  One  example  of  this  is  particularly  striking. 
AISI  asserts  that  comments  on  the  Schwartz  and 
Marcus  reanalysis  of  the  London  mortality  data 


None  of  the  points  AISI  raises 
persuades  me  either  that  I  have  been 
misled  or  that  there  is  any  other  reason 
to  reopen  the  rulemaking.  Accordingly,  I 
am  denying  AISI's  petition  as  it  relates 
to  EPA's  consideration  of  the  health 
evidence  for  the  standards. 

However,  I  believe  the  allegation  that 
my  decision  was  tainted  by  staff  bias 
warrants  a  further  response.  As  noted 
previously,  the  administrative  process 
that  culminated  in  my  decision  to  revise 
the  particulate  standards  was  unusually 
lengthy  and  exhaustive.  In  reaching  my 
final  decision  on  the  standards,  I  spent  a 
great  deal  of  time  reviewing  staff 
documents  and  discussing  them  with  my 
staff.  I  also  met  with  representatives  of 
AISI  to  hear  their  views  direcdy.  Based 
on  my  own  personal  experience  in  the 
process,  I  believe  the  staff  work  on  the 
standards  was  objective  and 
unbiased.'*  Furthermore,  an 
examination  of  the  criteria  document, 
the  staff  paper,  and  the  addenda  to 
these  documents  reveals  that  the  staff's, 
assessments  of  health  studies,  especially 
those  that  were  thought  to  be  potentially 
significant  for  standard-setting,  typically 
identified  both  limitations  and  strengths 
associated  with  the  use  of  them.  See, 
e.g.,  SPA  at  16-17  (epidemiological 
studies  generally),  17-23  (analyses  of 
London  data),  24-27  (Dockery  and 
Dassen  studies);  CDA  at  3-2  to  3-10 
(analyses  of  London  data),  3-15  to  3-17 
(Dockery  and  Dassen  studies).  In  the 
relatively  few  cases  where  authors 
objected  to  staff  interpretations  of  their 
studies,  the  objections  were  typically 
noted  or  otherwise  brought  to  the 
attention  of  Agency  decision  makers. 
See,  e.g.,  SPA  at  44  (Lawther  study); 
letter  from  William  D.  Ruckelshaus  to 
Rep.  Lyle  Williams,  Nov.  29, 1983,  at  2 
(Docket  A-7»-29.  II-C-13).  See  also  52 
FK  at  24642,  col.  3  (Lawther),  24649,  col. 
3  (Holland  et  aL),  24650,  col.  2  (Lawther). 

Moreover,  the  process  EPA  followed 
in  preparing  these  docimients  assured 
ample  opportxinity  for  scrutiny  by 
qualified  experts  and  interested  parties. 
As  previously  noted,  a  number  of  drafts 
of  the  criteria  document,  the  staff  paper, 
and  the  addenda  to  these  documents 
were  distributed  for  public  comment  and 
CASAC  review  and  were  revised  in 


were  not  "reflected,  much  less  rebutted  in  the 
preamble"  (Pet  at  30  n.  31).  Nowhere  does  AISI 
acknowledge  that  EPA  responded  to  the  comments 
in  detail  in  its  Response  to  Comments  (see  e.g.,  RTC 
rV-]-e  #4)  or  attempt  to  rebut  EPA's  responses. 

"  My  predecessor,  having  himself  met  with 
Professor  Lawther  and  representatives  of  the  steel 
industry,  reached  a  similar  conclusion  in  response 
to  allegations  of  bias  in  the  staff  work  on  which  the 
proposed  revisions  were  based.  See  Letter  from 
William  D.  Ruckelshaus  to  Rep.  Lyle  Williams.  Nov. 
29, 1983,  at  2  (Docket  A-79-29,  II-C-13). 


response  to  public  and  CASAC 
comments.  The  CASAC  meetings,  in 
particular,  provided  an  opportunity  for 
intensive  discussions  of  pertinent  health 
studies,  including  discussions  with 
Professor  Lawther  and  other  authors  of 
key  studies. 

CASAC  also  rendered  its  independent 
opinion  on  the  quality  and  objectivity  of 
the  various  staff  documents.  It 
concluded,  unanimously,  that  the 
criteria  dociunent  addendum,  together 
with  the  1982  criteria  document, 
represented  a  "scientifically  balanced 
and  defensible  summary  of  the 
extensive  scientific  literature  *  *  *"  (52 
FR  24658,  col.  1)  and  that  the  staff  paper 
addendum  was  "consistent  in  all 
significant  respects  with  the  scientific 
evidence  *  •  *"  and  provided  "the  kind 
and  amoimt  of  technical  guidance  that 
will  be  needed  to  make  appropriate 
revisions  to  die  standards"  (52  FR  24660, 
coL  1).»» 

The  several  opportunities  for  public 
comment  on  the  proposed  rule,  of 
course,  provided  a  further  check  against 
error  in  EPA's  treatment  of  the  health 
evidence.  Indeed,  then-Administrator 
Ruckelshaus  chose  to  propose  "ranges" 
of  possible  standard  levels  precisely  "to 
air  the  issues  and  uncertainties  fully  and 
to  encourage  broad  public  participation 
and  comment  *  *  *"  (49  FR  10416,  cols. 
2-3, 10417.  coL  2). 

Finally,  CASACs  views  on  the  key 
health  studies,  the  staff  assessments, 
and  the  implications  of  both  for 
standard-setting  were  transmitted 
directly  to  me.  so  that  I  had  the  benefit 
of  this  independent  advice  in  resolving 
matters  that  involved  conflicting 
opinions.  As  discussed  in  the  preamble 
to  the  final  rule  and  in  the  Response  to 
Comments,  my  decision  was  fully 
consistent  widi  CASAC's  advice. 

At  bottom,  AISI's  assertion  that  my 
decision  gave  "undue  weight"  to  certain 
studies  means  simply  that  it  and  its 
consultants  disagree  with  my 
conclusions  as  to  which  studies  are  key 
and  how  they  should  be  interpreted. 
AISI  in  effect  urges  me  to  disregard 
studies  suggesting  the  possibility  of 
health  risks  at  pollution  levels  below 
those  at  which  there  is  a  virtually 
unanimous  consensus  that  effects  are 
likely  to  occur.  See,  e.g.,  Pet  at  31-32 
(reanalyses  of  London  mortality  data). 
Given  the  precautionary  nature  of  EPA's 
task  tmder  the  statute,  however,  I 
cannot  ignore  studies  suggesting  the  real 
possibility  of  health  effects  below  those 
levels,  particularly  where  the  affected 
population  is  large  and  the  health  effect 
in  question  involves  death  or  serious 


■•  See  also  52  FR  at  24655.  24658  (quality  of  1962 
criteria  document  and  1962  staff  paper). 


illness.  Sudi  studies  may  well  be 
suggestive  rather  than  conclusive, 
fiawed  rather  than  perfect  and 
susceptible  to  more  than  one 
interpretation.  Thus,  there  will 
ordinarily  be  a  degree  of  uncertainty 
about  their  significance  and  a  range  of 
scientific  opinion  about  the  conclusions 
that  may  be  drawn  from  them.  See  Lead 
Industries,  647  F.2d  at  1154-55  nn.  48-50, 
1160. 

In  this  case,  AISI  and  others  argued 
against  refiance  on  stich  studies; 
CASAC  advised  reUance  on  them  and 
recommended  standards  at  the  lower 
ends  of  the  proposed  ranges;  and 
environmental  groups  and  others  aigued 
that  the  studies  required  standards 
below  the  proposed  ranges.  Under  the 
statute,  I  must  act  even  where  there  is 
no  consensus  on  such  matters  and,  in 
doing  so,  err  on  the  side  of  caution.  Lead 
Industries,  647  F.2d  at  1154-55. 
Consistent  with  CASAC's  advice  and 
the  precautionary  nature  of  my  task,  I 
took  the  studies  into  account  and  set 
standards  which,  in  my  judgment,  allow 
an  adequate  margin  of  safety  against  the 
risks  they  suggest 

None  of  the  points  AISI  rttises 
concerning  EPA's  treatment  of  the 
health  evidence  leads  me  to  beUeve  that 
the  ndemaking  should  be  reopened  to 
reconsider  those  decisions. 

D.  Failure  to  Consider  Intermediate 
Levels 

AISI  furdier  argues  that  I  should 
exercise  my  discretion  to  reconsider 
because  EPA  failed  to  consider  the 
option  of  setting  primary  standards  at 
intermediate  levels  within  the  proposed 
ranges,  focusing  again  on  the  preamble 
to  the  final  nde  and  asserting  that  it 
contains  "not  one  word"  about  the 
acceptability  of  levels  between  the 
lower  and  upper  boimds  of  the  ranges 
(Pet  at  37-39). 

This  argument  is  factually  incorrect; 
as  discussed  below,  EPA  did  consider 
the  possibility  of  setting  standards  at 
intermediate  levels.  More  broadly,  the 
argument  misconceives  the  nature  of  my 
statutory  task.  Section  10g(b)  of  die  Act 
requires  me  to  set  primary  standards 
which,  in  my  judgment,  are  requisite  to 
protect  the  public  health  with  an 
adequate  margin  of  safety.  If  I  find, 
based  on  my  assessment  of  the  pertinent 
health  evidence,  that  a  24-hour  standard 
of  150  ug/m'  is  necessary  for  that 
piupose,  no  elaborate  analysis  is  needed 
to  conclude  that  standards  set  at  higher 
levels  would  provide  less  protection 
than  I  had  found  to  be  necessary.  It  is 
enough  if  EPA  has  aired  the  issue  fully 
and  I  have  taken  into  account  any 
information  and  aiguments  purporting  to 


how  that  die  standard  I  believe  to  be 
necessary  is  not  in  fact  necessary. 

There  can  be  no  doubt  that  the 
question  of  intermediate  levels  was  fully 
aired  in  the  rulemaking.  As  noted 
previously,  EPA's  proposal  to  revise  the 
particulate  standards  identified 
"ranges"  of  alternative  standard  levels 
from  which  final  standards  would  be 
selected.  Although  then-Administrator 
Ruckelshaus  stated  his  inclination  (in 
the  case  of  primary  standards)  to  select 
standards  from  the  lower  portions  of 
these  ranges,  he  specifically  solicited 
public  comment  on  the  issue  of  what 
standard  level  within  each  of  the  ranges 
would  provide  an  adequate  margin  of 
safety  given  the  health  risks  suggested 
by  the  available  scientific  information 
(49  FR  10416.  cols.  2-3, 10417.  coL  2).«» 
In  other  words,  he  sought  comment  on 
all  levels  in  the  proposed  ranges. 
including  the  lower  and  upper  bounds 
and  all  intermediate  levels.  A  number  of 
commenters  responded  by  arguing  for 
standards  at  levels  between  the  lower 
and  upper  bounds." 

In  reaching  my  final  decision.  I 
considered  the  possibility  of  setting 
standards  at  intermediate  levels  and 
concluded  that  the  standards  should  be 
set  at  the  lower  bounds  of  the  proposed 
ranges  to  provide  adequate  margins  of 
safety  against  serious  health  effects. 
With  regard  to  the  24-hour  standard,  for 
example,  the  preamble  to  the  final  rule 
unequivocally  states  my  conclusions  (1) 
that  a  standard  set  at  the  lower  boimd 
of  the  proposed  range  (150  ug/m*)  is 
"necessary"  to  provide  an  adequate 


"  In  this  regard.  AISI  seems  to  misconceive  the 
significance  of  the  proposed  ranges.  The  most 
recent  staff  and  CASAC  assessments  of  the  health 
evidence  did  no  necessarily  leave  me  free  to  select 
standards  from  any  portion  of  the  ranges,  as  AISI 
seems  to  imply  (Pet  at  37).  Though  it  csn  be  aaid 
that  all  levels  within  the  ranges  would  have 
provided  "some"  margin  of  safety  against  the 
pertinent  health  risks  [see  49  FR  10415.  cols.  1-2). 
my  task  under  the  statute  was  to  select  levels  that 
would  provide  an  "adequate"  margin  of  safety, 
considering  such  factors  as  the  nature  and  severity 
of  the  health  effects  involved  the  size  of  the 
sensitive  popaiation(a)  at  risk,  and  the  kind  and 
degree  of  the  uncertainties  that  must  be  addressed 
[id.  at  104ia  coL  1).  Neither  the  staff  nor  CASAC 
ever  indicated  that  ail  levels  included  in  the  ranges 
would  satisfy  the  statutory  requirement  Indeed. 
CASAC  indicated  that  the  more  recent  health  dau 
suggested  the  need  to  focus  attention  on  primary 
standards  "at  or  perhaps  below"  the  lower  ends  of 
the  proposed  ranges  and  ultimately  recommended 
that  I  consider  setting  the  revised  standards  at  the 
lower  ends  of  those  ranges  (52  FR  246eCMn). 

*'  See,  e.g.,  comments  of  San  Antonio 
Manufacturers  Assodation.  Docket  A-82-37,  IV-D- 
33  (recommending  24-hour  standard  of  200  ug/m*. 
annual  standard  of  55  ug/m'):  comments  of 
Noranda  Aluminum.  Inc.  Docket  A-82-37,  IV-D-09 
(24-hour  standard  of  ZOO  ug/m',  annual  standard  of 
60  ug/m');  commenU  of  Shell  Oil  Company.  Docket 
A-S2-37,  IV-D-230  (24-hour  standard  of  175  ug/m», 
annual  standard  of  55  ug/m'). 
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margin  of  safety  against  pi-ematiire 
mortality  and  aggravation  of  bronchitis; 
(2)  that  such  a  standard  would  appear  to 
provide  adequate  protection  against 
other  less-certain  risks,  including  lung- 
function  degradation  in  children;  and  (3) 
that  "standards  set  at  a  somewhat 
higher  level  would  *  *  *  present  an 
unacceptable  risk  of  premature 
mortahty  and  allow  the  possibiUty  of 
more  significant  [lung  function] 
changes."  52  FR  24643  (col.  3).  See  also 
52  FR  244644^5  (annual  standard).  EPA 
also  considered  and  responded  to  the 
various  public  comments  suggesting  that 
either  or  both  of  the  primary  standards 
be  set  at  various  levels  between  the 
lower  and  upper  boimds  of  the  proposed 
ranges.  See.  eg..  RTC  rV-D-33  ##  2a. 
3a:  RTC  IV-D-09  #5;  RTC  IV-I>-230  {  S 
2.4. 

In  short  EPA  aired  the  possibility  of 
setting  standards  at  intermediate  levels 
fully  in  the  rulemaking,  and  I  gave 
appropriate  consideration  to  that 
possibihty  before  reaching  any  final 
decision.  Although  AISI  disagrees  with 
the  decision,  it  has  presented  no  new, 
relevant  information  suggesting  that  I 
should  have  selected  higher  levels  for 
the  24-hour  and  annual  standards. 
Accordingly,  I  see  no  reason  to  reopen 
the  rulemaking  to  reconsider  this 
point«« 

II.  Issuance  of  Control  Techniques 
Information 

In  addition  to  petitioning  for 
reconsideration  of  the  PMio  standards. 
AISI  alleges  that  "EPA  has  not  fulfilled 
its  obligation  to  provide  the  States  with 
up-to-date  information  on  air  pollution 
conbt)l  techniques"  (Pet  at  39).«»  This 
argument  is  simply  wrong. 


*■  AISI  also  luggetU  that  the  staff  may  not  have 
provided  me  a  thorough  analysi*  of  alternatives, 
citing  and  comparing  "excerpta"  from  briefing 
papers  prepared  for  my  predecessor  and  me  at 
different  stages  of  the  rulemaking  proceM  (Pet.  at 
37-38).  The  single  document  AISI  cites  of  those  used 
to  brief  me  was  prepared  more  than  a  year  before 
my  final  decision,  and  AISI  offers  no  support  for  it* 
apparent  assumption  that  the  document  is 
representative  of  the  various  briefing  papers  and 
other  information  presented  to  me  in  the  overall 
course  of  my  decision-making  on  the  standards. 
More  fundamentally,  the  means  by  which  my  staff 
and  I  communicated  with  each  other  in  our  internal 
deliberations  are  both  privileged  and  irrelevant. 
What  matters  is  whether  my  decision  was  soundly 
based  and  adequately  explained.  I  believe  it  was. 

**  AISI  does  not  suggest  that  this  serves  as 
adequate  grounds  to  reconsider  the  standards  or 
implementing  regulations.  Rather,  it  appears  to  ask 
the  Agency  to  make  available  additional 
information  on  PMm  control  techniques.  EPA  has 
provided  such  information  in  the  past  and  will 
continue  to  do  so  in  the  future. 


AISI  apparentiy  contends  that  a 
revised  control  techniques  document 
must  be  issued  each  time  a  criteria 
document  is  revised.  See  Pet  at  40  n.  52. 
Section  108(b)(l]  states  that 
"[s]imultaneou8ly  with  the  issuance  of 
[air  quality]  criteria  under  subsection  (a) 
of  this  section,  the  Administrator  shall 
.  .  .  issue  to  the  States  and  appropriate 
air  pollution  control  agencies 
information  on  air  pollution  control 
techniques."  42  U.S.C.  7408(b)(1). 
Whether  or  not  this  requirement  applies 
to  revisions  (as  opposed  to  initial 
issuance)  of  criteria  doctmients.  EPA  in 
fact  issued  a  comprehensive  control 
technology  document  ("CTD")  for  PMw 
when  it  issued  the  revised  criteria 
doomient  and  published  proposed  PMio 
standards  in  1984.*'*  The  Act  also  states: 
"The  Administrator  shall  from  time  to 
time  review,  and  as  appropriate,  modify, 
and  reissue  any  criteria  or  information 
on  control  teclmiques  issued  pursuant  to 
this  section."  Section  108(c),  42  U.S.C. 
7408(c)  (emphasis  added).  As  the 
statutory  language  makes  clear,  it  is  for 
the  Administrator  to  determine  when 
the  modification  or  reissuance  of  such 
material  is  appropriate.  This  is  a  matter 
left  to  his  discretion.  See  Consolidation 
Coal  Co.  V.  Castle.  483  F.Supp.  1003  (S.D. 
Ohio  1979)  (Administrator  did  not  abuse 
his  discretion  in  refusing  to  expedite 
schedule  for  review  and  revision  of 
sulfur  dioxide  criteria).  Cf. 
Environmental  Defense  Fund  v.  Thomas, 
27ERC2008,  2017 (S.D.N.Y.  1988) 
("revision  and  publication  of  sulfur 
oxide  pollutant  standards  falls  within 
the  discretion  of  the  Administrator"). 

During  the  past  decade  the  Agency 
has  stressed  the  need  to  control 
nontraditional  sources,  as  well  as  the 
more  traditional  industrial  sources  of 
particulate  matter  emissions.  EPA  has 
made  volimiinous  amounts  of  material 
on  control  techniques  for  both 
traditional  and  nontraditional  sources 
(including  unpaved  roads]  available  to 
the  States  since  issuance  of  the  PMio 
CTD."  The  Agency  is  continuing  to 


'*  The  CTD  was  actually  published  in  September 
1982,  and  distributed  to  the  States  before  th« 
proposal  of  the  PMio  standards.  As  a  formal  matter, 
however,  the  Agency  deems  a  document  in  the 
Federal  Register.  See  section  10e(b]  (1)  and  (d),  42 
U.S.C  7408(b)  (1)  and  (d). 

**  A  number  of  these  reports  and  other  materials 
are  referenced  in  the  Agency's  "PMi»  SIP 
Development  Guideline,"  which  was  published  in 
|une  1987  and  mailed  to  approximately  300  State 
and  local  air  pollution  control  agencies  shorily  after 
the  Tmal  PMi«  implementation  regulations  were 
published  on  July  1. 1987.  (The  |uly  1  Federal 
Register  notice  references  the  PMia  SIP 
Development  Guideline.  52  FR  24672). 

In  addition,  EPA  has  published  and  made 
available  through  the  National  Technical 
Information  Service  ("NTIS"),  to  which  State  and 
local  agencies  have  access,  numerous  studies  on 


Study  and  provide  guidance  on  PMio 
control  techniques,  including 
information  on  the  control  of  fine 
particulate  emissions  fit>m 
nontraditional  sources.*'  The  issuance 
of  a  newly-packaged  CTD  is  not 
necessary.  What  is  helpful  to  the  States 
is  the  publication  of  up-to-date 
information  on  control  techniques, 
which  the  Agency  has  provided  in  the 
past  and  will  continue  to  provide  in  the 
future. 

///.  Request  for  Stay  of  Implementation 

The  petitioner  also  requests  that  EPA 
stay  implementation  of  the  revised  PMi* 
standards  pending  reconsideration  of 
the  standards  or,  in  the  alternative 
pending  judicial  review.  Because  I  am 
denying  AISI's  petition  for 
reconsideration  in  its  entirety,  a  stay 
pending  reconsideration  is  unnecessary, 
and  I  have  decided  that  a  stay  pending 
judicial  review  would  not  be  in  the 
public  interest  The  revised  standards 
are  designed  to  protect  human  health 
and  welfare.  Delay  in  their 
implementation  would  be  contrary  to 
these  goals.  It  would  also  foster  an 
atmosphere  of  confusion  because  the 
States  currently  are  engaged  in  revising 
their  PMio  State  Implementation  Plans 
("SIPs")  and  submitting  them  to  EPA  for 
approval  under  section  110  of  the  Act  42 
U.S.C.  7410.  Staying  the  standards 
would  disrupt  this  process.*'' 


control  techniques  for  such  sources  of  fugitive  dust 
as  industrial  processes,  unpaved  roads,  storage 
piles,  construction  sites  and  mines.  A  report 
published  by  the  Agency  in  1988  summarized  the 
results  of  several  of  these  studies,  and  provided  cost 
information  on  various  control  techniques.  See 
"Identification.  Assessment  and  Gontrol  of  Fugitive 
Particulate  Emissions,"  EPA-eoo/8-88-023  (Aug<ist 
1988). 

EPA  also  held  four  workships  across  the  country 
in  August  1987  to  brief  State  and  local  pollution 
control  officials  on  implementing  the  PMio  NAAQS 
standards.  A  list  of  reference  materials  on  PMm 
control  technology  for  point  sources,  fugitive 
sources  and  woodstoves  was  made  available  at 
these  workshops.  These  materials  were  mailed  to 
anyone  who  requested  copies. 

**  The  Agency  recently  has  published  and 
distributed  to  the  States  a  document  summarizing 
technical  and  regulatory  information  on  PMio 
controls  for  a  variety  of  nontraditional  sources.  See 
"Control  of  Open  Fugitive  Dust  Sources. "  EPA-450/ 
3-B8-O08  (September  1988).  Among  the  technical 
matters  discussed  in  this  document  are 
demonstrated  control  techniques  for  PMio  emissions 
and.  for  the  various  techniques,  (1)  procedures  for 
estimating  control-effectiveness;  (2)  estimated 
effectiveness:  (3)  estimated  costs  and  cost- 
effectiveness:  and  (4)  procedures  for  estimating 
costs  and  cost-effectiveness. 

"  Moreover,  even  if  the  Agency  were  required  to 
change  the  PMio  standards  or  implementing 
regulations  as  a  result  of  judicial  review,  the  States 
would  be  free  to  amend  their  SIP  submissions.  The 
SIPs  may  also  be  revised  after  they  are  approved. 
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AISI  has  not  made  any  arguments  that 
would  lead  me  to  seriously  question  the 
correctness  of  my  decisions  in 
promulgating  the  PMio  NAAQS  and 
implementing  regulations.  For  all  the 
above  reasons,  its  request  for  a  stay  is 
denied. 

DatPd:  December  22, 1968. 
Lee  M.  Thomas, 
Administrator. 

[FR  Doc.  8&-29961  Filed  12-28-88:  8:45  am] 
BtLUNQ  CODE  CSaO-Se-M 


40  CFR  Parts  50,  51,  52,  53,  and  58 
IFm.-349»-5] 

National  Ambient  Air  Ckiality 
Standards  for  Particulate  Matter; 
Regulations  for  Implementing  Revised 
Particulate  Matter  Standards 

agency:  Environmental  Protection 

Agency. 

action:  Denial  of  petition  for 

reconsideration. 

SUMMARY:  The  American  Mining 
Congress  ("AMC")  has  petitioned  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  for 
reconsideration  of  the  national  ambient 
air  quality  standards  for  particulate 
matter  promulgated  under  section  109  of 
the  Clean  Air  Act  on  July  1, 1987  (52  FR 
24634)  and  of  regulations  for 
implementing  the  standards 
promulgated  the  same  day  (52  FR  24872). 
The  AMC  petition  asks  that  EPA  make 
several  "technical"  changes  in  the 
standards  and  implementing  regulations: 
(1)  To  provide  for  use  of  a  geometric 
rather  than  an  arithmetic  mean  in 
evaluating  compliance  with  the  annual- 
average  standards;  (2}  to  authorize 
adjustments  for  ambient  temperature 
and  pressure  in  calculating  and 
reporting  particulate  matter  sampling 
results;  and  (3)  to  authorize  discounting 
of  sampling  results  during  periods  of 
high  wind  speed.  AMC  also  asks  EPA  to 
make  what  it  calls  a  "policy"  change  to 
provide  that  the  prevention  of 
significant  deterioration  ("PSD") 
increments  for  particulate  matter 
specified  in  section  163  of  the  Act  be 
defined  and  measured  by  the  particulate 
matter  indicator  (generally  referred  to  as 
"PMio")  that  was  adopted  for  other 
purposes  in  the  standards  and 
implementing  regulations. 

After  careful  review  of  AMC's 
petition.  EPA  has  concluded  that  it 
should  be  denied  in  full.  Most  of  the 
points  AMC  raises  were  made  and 
considered  in  the  rulemakings  at  issue; 
as  to  the  others,  AMC  has  neither 
documented  them  nor  shown  that  it  was 


impracticable  to  raise  them  during  the 
rulemaking  proceedings.  Accordingly, 
the  Administrator  has  concluded  that 
AMC's  arguments  do  not  meet  the 
applicable  criteria  for  reconsideration 
under  the  Clean  Air  Act  and  that 
reopening  the  rulemakings  to  consider 
them  further  is  unwarranted. 

addresses:  Material  relevant  to  EPA's 
review  and  revision  of  the  particulate 
matter  standards  can  be  found  in  Public 
Docket  No.  A-e2-37,  and  material 
relevant  to  the  promulgation  of  the 
implementing  regulations  (including 
issues  involving  the  prevention  of 
significant  deterioration  program)  can 
be  found  in  Public  Docket  A-82-38.  The 
dockets  are  available  for  public 
inspection  between  8:00  a.m.  and  3KK) 
p.m.  on  weekdays  at  EPA's  Central 
Docket  Section,  South  Conference 
Center.  Room  4,  401  M  Street  SW., 
Washington.  DC,  telephone  (202)  382- 
7549. 

FOR  FURTHER  INFORMATION  CONTACT 

For  information  relating  to  tlie 
particulate  matter  standards,  contact 
Mr.  John  H,  Haines,  Ambient  Standards 
Branch  (Mail  Code  12),  Air  Quality 
Management  Division.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-5533,  For  information  relating 
to  the  PSD  increments  for  particulate 
matter,  contact  Mr,  Gary  McCutchen, 
Non-Criteria  Pollutant  Programs  Branch 
(Mail  Code  15).  Air  Quality  Management 
Division,  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  (919)  541- 
5592. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1, 1987  (52  FR  24634),  EPA 
published  final  revisions  of  the  national 
ambient  air  quahty  standards 
("NAAQS")  for  particulate  matter, 
originally  adopted  in  1971  under  section 
109  of  the  Clean  Au-  Act  (42  U,S.C.  7409). 
On  the  same  day,  EPA  published  final 
revisions  of  the  regulations  for 
implementing  the  standards  (52  FR 
24672)  and  of  various  related 
regulations.  These  actions  were  the 
products  of  a  lengthy  and  exhaustive 
administrative  process,  formally 
commenced  in  1979  when  EPA 
announced  that  it  was  (1)  revising  the 
air  quahty  criteria  underlying  the  1971 
standards  and  (2)  reviewing  those 
standards  for  possible  revisions  (44  FR 
56731,  Oct.  1, 1979). 

The  process  began  with  preparation  of 
a  revised  criteria  document  under 


section  108  of  the  Act  (42  U.S.C.  7408).  > 
With  the  endorsement  of  the  Clean  Air 
Scientific  Advisory  Committee 
("CASAC")  *  of  EPA's  Science  Advisory 
Board.  EPA  had  decided  to  revise  the 
criteria  document  for  particulate  matter 
concurrently  with  that  for  sulfur  oxides 
end  to  produce  a  combined  document 
addressing  both  pollutants.  i\fter  review 
of  successive  drafts  of  the  document  by 
CASAC  and  the  pubUc.  EPA  made  the 
revised  criteria  document  available  to 
the  pubUc  in  1982. 

EPA  staff  also  prepared  a  "staff 
paper"  evaluating  and  interpreting  the 
available  scientific  and  technical 
information  most  relevant  to  review  of 
the  standards  for  particulate  matter  and 
presenting  staff  recommendations  on 
revision  of  the  standards.  Drafts  of  this 
paper  were  also  reviewed  by  CASAC 
and  the  pubUc,  and  the  final  paper  was 
issued  in  1982. 

In  March  1984,  EPA  proposed  a 
number  of  revisions  of  the  existing 
standards  (49  FR  10408,  March  20. 
1984). »  Extensive  comments  were 
received  on  the  pix}po8al.  both  in  writing 
and  in  testimony  at  a  pubUc  hearing. 
CASAC  also  held  a  pubHc  meeting  to 
review  the  proposal  and  to  discuss  the 
relevance  of  newly  available  health 
studies.  On  CASAC's  recommendation. 
EPA  prepared  addenda  to  the  criteria 
document  and  staff  paper  to  evaluate 
the  new  studies.  EPA  also  announced  a 
supplementary  period  for  public 
comment  on  the  impUcations  of  the  new 
shidies  and  of  drafts  of  the  two  addenda 
for  its  decision  on  revision  of  the 
standards.  The  final  addenda,  revised  to 
reflect  CASAC  and  public  comments, 
were  published  in  1986. 

As  noted,  the  final  revisions  of  the 
particulate  matter  standards  were 
published  on  July  1. 1987  (52  FR  24634). 
together  with  revisions  of  EPA's 
regidations  for  implementing  the 
standards  (52  FR  24672)  and  of  various 
related  regulations.  The  preamble  to  the 
revised  standeirds  responded  to  the  most 
important  comments  received  on  the 
proposal,  and  a  more  comprehensive 
compilation  of  comments  and  EPA 
responses  to  them  (hereafter  "Response 


*  A  more  detailed  deacription  of  the  process  EPA 
followed  in  revising  the  criteria  document  and 
standards  for  particulate  matter  appears  in  the 
preamble  to  the  rexised  standards  (52  FR  24638-37). 

*  CASAC  is  a  standing  committee  of  scientists 
and  engineers  external  to  the  federal  government, 
established  under  section  109(d)  of  the  Clean  Air 
Act  to  advise  the  Administrator  on  the  scientific 
basis  for  ambient  air  quality  standards. 

'  EPA  proposed  corresponding  revisions  of  the 
regulations  for  implementing  the  standards  on  April 
2.  ISSS  (SO  PR  13130). 
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to  Comments"  or  "RTC")  was  placed  in 
the  docket  for  the  rulemaking.* 

The  American  Mining  Congress 
("AMC")  and  other  interested  parties 
hied  a  total  of  five  petitions  for  judicial 
review  of  the  revised  standards  and 
related  regulations.  On  December  7, 
1987,  AMC  filed  the  petition  for 
reconsideration  (hereafter  "Pet.")  to 
which  this  notice  responds.  The 
American  Iron  and  Steel  Institute 
("AISI")  also  filed  a  petition  for 
reconsideration,  to  which  EPA  is 
responding  separately.  The  fine  petitions 
for  judicial  review  have  been 
consolidated  into  one  case.  Natural 
Resources  Defense  Council  v.  Thomas, 
D.C.  Circuit  No.  87-1437,  which  has  been 
held  in  abeyance  pending  EPA's 
response  to  the  AISI  petition  for 
reconsideration. 

Ciiteiia  for  Reconsideration 

AMC  seeks  "administrative 
reconsideration  of  certain  aspects  of  the 
final  rules  issued  by  [EPA]  •  *  * 
relating  to  promulgation  and 
implementation  of  revised  [NAAQS]  for 
particulate  matter."  (Pet  at  2).  AMC 
does  not  state  the  statutory  basis  for  its 
request  for  reconsideration.  Presumably, 
the  request  was  made  pursuant  to 
section  307(d)(7)(B)  of  the  Clean  Air  Act. 
as  section  307(d)  is  the  provision  imder 
which  the  rulemaking  was  conducted.* 
Section  307(d)(7)(B)  limits  petitions  for 
reconsideration  both  in  time  and  scope. 
Specifically,  it  provides  that  EPA  shall 
convene  a  proceeding  to  reconsider  a 
rule  if  a  person  raising  an  objection  can 
demonstrate  (1)  that  it  was 
impracticable  to  raise  the  objection 
during  the  comment  period,  or  that  the 
grounds  for  such  objection  arose  after 


*  Docket  A-a2-37,  Item  V-C-1.  A  ciinilar 
procedure  wet  followed  for  public  comment  on  the 
proposal  to  revise  the  regulations  for  implementing 
the  standards. 

•  Section  307(d)(7)(B)  of  the  Clean  Air  Act  42 
U.S.C  7e07(d)(7)(B).  states:  "OiJy  an  objection  to  a 
rule  or  procedure  wliich  was  raised  with  reasonable 
specificity  during  the  period  for  public  comment 
(including  any  public  bearing)  may  be  raised  during 
judicial  review.  If  the  person  raising  an  objection 
can  demonstrate  to  the  Administraior  that  it  was 
impracticable  to  raise  such  ob|ection  within  such 
time  or  if  the  grounds  for  such  objection  arose  after 
the  period  for  public  comment  (but  within  the  time 
specified  for  judicial  review)  and  if  such  objection  is 
of  central  relevance  to  the  outcome  of  the  rule,  the 
Administrator  shall  convene  a  proceeding  for 
reconsideration  of  the  rule  and  provide  the  same 
procedural  rights  as  would  have  been  afforded  had 
the  information  been  available  at  the  time  the  rule 
was  proposed.  If  the  Administrator  refuses  to 
convene  such  a  proceeding,  such  person  may  seek 
review  of  such  refusal  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  (as  provided  in 
subsection  (b)).  Such  reconsideration  shall  not 
postpone  the  effectiveness  of  the  rule.  The 
effectiveness  of  the  rule  may  be  stayed  during  such 
reconsideration,  however,  by  the  Administrator  or 
the  court  for  a  period  not  to  exceed  three  months." 


the  comment  period  but  within  the  time 
specified  for  judicial  review  (i.e.,  within 
60  days  after  publication  of  the  final 
rulemaking  notice  in  the  Federal 
Register,  see  section  307(b)(1).  42  U.S.C. 
7607(b)(1));  and  (2)  that  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  nde.  An  objection  is  of  central 
relevance  only  if  it  provides  substantial 
support  for  the  argtmient  that  the 
standards  should  be  revised.  See  Denial 
of  Petition  to  Revise  NSPS  for  Stationary 
Gas  Turbines,  45  FR  81653-54 
(December  11, 1980),  and  decisions  cited 
therein. 

Although  section  4(d)  of  the 
Administrative  Procedure  Act  (APA) 
also  establishes  a  right  to  petition  for 
issuance,  amendment,  or  repeal  or  a 
rule,*  that  provision  almost  certainly 
does  not  apply  to  petitions  for 
reconsideration  of  actions  to  which 
under  the  rulemaking  provisions  of 
section  307(d)  of  the  Clean  Air  Act 
apply.'  In  any  event,  the  criteria  for 
evaluating  such  petitions  under  the  APA 
are  essentially  the  same  as  those  for 
section  307(d)(7)(B)  petitions.  See  Denial 
of  Petition  to  Revise  NSPS  for  Stationary 
Gas  Turbines,  45  FR  81653-54,  and 
decisions  cited  therein. 

Discussion 

Congress  sought  to  bring  about  a 
measure  of  finahty  in  rulemakings  under 
the  Qean  Air  Act  by  requiring 
interested  parties  to  raise  all  available 
objections  during  the  rulemaking 
proceedings  or  not  at  all.  The  only 
exception  provided  is  for  objections 
based  on  "new  information"  of  the  type 
specified  in  section  307(d)(7)(B).  See 
Denial  of  Petition  to  Revise  NSPS  for 
Stationary  Gas  Turbines,  45  FR  81653-54 
(December  11. 1980).  and  decisions  dted 
therein. 

With  the  exception  of  its  comments 
regarding  periods  of  high  wind  speed, 
AMC  simply  reiterates  comments  that 
were  made  and  considered  in  the 
rulemakings  at  issue.  As  to  the 
windspeed  issue,  AMC  has  neither 
docimienied  its  objections  nor  shown 
that  it  was  impracticable  to  raise  them 
during  the  rulemaking  proceedings.* 


•  Section  4(d)  of  the  APA  5  U.S.C.  S53(e). 

'  Section  307(dl(l  )(N).  42  U5.C  7a07(d)(l)(N) 
states:  "The  provisions  of  section  553  through  557 
*  *  *  of  title  6  of  the  United  States  Code  shall  not, 
except  as  expressly  provided  in  this  subsection, 
apply  to  action  to  which  this  subsection  applies.** 

*  Moreover,  AMC  delayed  five  months  before 
filing  its  petition.  Such  a  delay  is  inconsistent  with 
the  principle  of  finality  embodied  in  the  mandatory 
reconsideration  provision  of  section  307(d)(7)(B). 
The  five-month  delay,  coupled  with  the  utter  lack  of 
explanation  for  the  delay,  is  further  support  for  my 
conclusion  that  the  petition  does  not  meet  the 
requirements  for  reconsideration  under  section 
307(d)(7)(B). 


Fiulher,  I  am  not  persuaded  by  any  of 
the  old  or  new  arguments  AMC  raises. 
Accordingly,  I  conclude  that  no  part  of 
AMC's  petition  meets  the  criteria  for 
reconsideration  in  section  307(d)  of  the 
Act,  and  that  reopening  the  rulemaking 
as  a  discretionary  matter  is  not 
warranted. 
I.  Technical  Issues 

A.  Arithmetic  Versus  Geometric 
Mean 

AMC  asks  EPA  to  reconsider  its 
selection  of  an  arithmetic  mean  for 
evaluating  compUance  with  the  annual 
average  NAAQS  and  to  require  instead 
the  use  of  a  geometric  mean  (Pet.  at  3-5). 
In  support  of  this  request.  AMC  argues 
that  the  geometric  mean  is  a  better 
statisticed  measure  and,  in  particular,  is 
less  sensitive  to  "aberrational"  high 
values  [id.  at  4-5). 

AMC  makes  no  claim  that  these 
arguments  are  new,  or  that  it  was 
impracticable  to  raise  them  in  the 
ndemaking.  Indeed,  AMC  made  virtually 
identical  arguments  in  its  comments  oa 
the  rulemaking  proposal  (Docket  A-82- 
37,  IV-I>-255  ##11-12;  Docket  A-63-48, 
Item  IV-D-46  at  43-46),  and  similar 
arguments  were  made  by  a  number  of 
other  commenters.  Thus,  the  argimients 
do  not  meet  the  criteria  for 
reconsideration  under  section  307(d)  of 
the  Clean  Air  Act 

Nor  was  there  any  failure  to  consider 
this  issue  fully  in  the  rulemaking.  The 
rationale  for  my  decision  to  adopt  an 
arithmetic  mean,  as  reconunended  by 
EPA  staff  and  CASAC,  is  explained  in 
the  EPA  staff  paper  (at  80-81)  and  in  the 
preamble  to  the  final  rule  (52  FR  24640). 
EPA  considered  the  comments  of  AMC 
and  others  carefully  and  responded  to 
them  both  in  the  preamble  (id.  at  24653) 
and  in  its  detailed  Response  to 
Comments  (e.g..  Docket  A-82-37,  RTC 
IV-D-92  #1;  IV-D-221  #14;  IV-I>-247 
#7;  IV-D-225  #12). 

For  these  reasons,  I  see  no  reason  to 
reopen  the  rulemaking  based  on  the 
objections  to  selection  of  an  arithmetic 
mean  presented  in  AMC's  petition. 

B.  Adjustments  for  Temperature  and 
Pressure 

The  procedures  specified  for 
determining  PMio  concentrations  in  the 
ambient  air  require  correction  of 
sampler  meastu-ements  to  "reference" 
temperature  and  pressure.  40  CFR  Part 
50,  App.  J.  Arguing  that  these  procediu-es 
yield  calciilated  PMio  concentrations 
that  overestimate  actual  PMio  exposures 
at  high  altitudes  as  compared  to  sea- 
level  exposiu«8,  AMC  aslcs  EPA  to 
allow  adjustments  for  ambient 
temperature  and  pressure  in  calculating 
and  reporting  PMio  sampling  results  (Pet. 
at  5-7). 


Again,  AMC  makes  no  claim  that  its 
arguments  on  this  issue  are  new,  or  that 
it  was  impracticable  to  raise  them  in  the 
rulemaking.  In  fact,  nearly  identical 
argtmients  were  raised  during  the 
rulemaking  (Docket  A-82-37,  Item  IV- 
D-327).  Thus,  AMC's  arguments  do  not 
meet  the  criteria  for  reconsideration 
under  section  307(d)  of  the  Clean  Air 
Act. 

As  indicated  in  EPA's  discussion  of 
this  issue  in  the  Response  to  Comments 
Pocket  A-82-37,  RTC  IV-D-327  #3),  tiie 
issue  was  not  reused  during  the  initial 
conunent  period  on  the  rulemaking 
proposal,  was  not  within  the  scope  of 
the  subsequent  comment  period,  and 
had  not  been  considered  in  the  criteria 
document  or  by  CASAC.  EPA 
nonetheless  addressed  the  issue  by 
conducting  a  Uteratuj-e  survey  and 
assessment  of  the  effect  of  altitude  on 
the  dosimetry  of  ambient  aerosols 
(Docket  A-82-37,  Item  IV-A-13),  and  it 
responded  in  detail  to  the  arguments 
that  had  been  raised  (Docket  A-82-d7, 
RTC  IV-D-327  #3).  Among  other  things, 
EPA  noted  that  the  corrections  for 
pressuire  were  supported  by  concerns 
about  possible  health  effects  in 
exercising  individuals  and  in  individuals 
with  compromised  lung  capacity;  that 
(as  is  true  of  AMC's  petition)  the 
commenters  had  not  discussed  the 
merits  of  the  correction  for  temperature; 
that  eliminating  the  correction  for 
temperature  would  increase  the 
stringency  of  the  standards  in  colder 
areas  and  decrease  it  in  warmer  areas; 
and  that  the  levels  of  the  standards  in 
effect  assiuned  the  use  of  such 
corrections.  For  these  and  other  reasons 
specified  in  the  response,  EPA 
concluded  that  it  would  be  unwise  to 
change  its  longstanding  procedure  at 
that  time  and  indicated  that  the  issue 
would  receive  further  consideration 
diuing  the  next  review  of  the  partioilate 
matter  standards. 

As  indicated  above,  AMC  does  not 
claim  that  its  arguments  on  this  issue 
are  new.  Nor  does  AMCs  petition 
discuss,  much  less  seek  to  refute,  the 
points  made  in  EPA's  Response  to 
Comments  on  the  issue.  Because  EPA 
has  already  considered  and  responded 
to  the  arguments  AMC  raises.  I  see  no 
reason  to  reopen  the  rulemaking  on  this 
issue. 

C.  Discounting  of  PMio  Concentrations 
During  High  Wind  Speeds 

AMC  asks  EPA  to  amend  40  CFR 
Parts  53  and  58  "to  allow  discotinting  of 
PMio  concentrations  during  periods  of 
high  wind  speed;  e.g.,  where  the  average 
wind  speed  exceeds  12  mph  for  more 
than  10%  of  the  applicable  monitoring 
period"  (Pet  at  8).  AMC  furnishes  no 
support  or  documentation  for  its 


arguments.  It  simply  states  in  conclusory 
fashion  that  in  certain  areas  of  the 
coimtry  fi«quent  dust  episodes  arise 
from  sources  that  are  naturally 
occurring  and  not  subject  to  control. 
Similarly,  AMC  asserts  in  a  conclusory 
manner  that  EPA's  approach  to 
discounting  PMio  concentrations  during 
high  wind  speeds  is  too  limited  and 
constrained  to  respond  to  this  alleged 
problem. 

AMC  does  not  contend  that  it  was 
impracticable  to  raise  these  arguments 
during  the  ndemaking,  when  the  Agency 
amended  Parts  53  and  58.  nor  that  the 
petition  is  based  on  information  that 
was  not  available  during  the 
ndemaking.  In  fact  there  was  fuU 
opportimity  for  comment  on  this  issue. 
Yet  AMC  failed  to  comment  on  the 
wind-speed  issue  then  and  raises  it  now 
for  die  first  time.  Thus,  AMC's 
arguments  on  this  issue  do  not  meet  the 
criteria  for  reconsideration  under 
section  307(d)  of  the  Clean  Air  Act 

Nevertheless,  I  believe  it  appropriate 
to  respond  briefly  to  AMC's  argimients, 
because  they  were  not  raised  during  the 
rulemakuig  and  EPA  therefore  did  not 
have  an  opportunity  to  state  its  views  on 
this  issue.  EPA  has  already  adopted  a 
reasonable  remedy  for  high  particidate 
matter  readings  caused  by  high  wind 
speeds,  in  Appendix  K  to  40  CFR  Part 
50.  Section  2.4  of  Appendix  K  provides  a 
mechanism  for  adjustment  of  air  quaUty 
data  upon  the  occurrence  of  an 
"exceptional  event"  which  is  defined  as 
"an  imcontrollable  event  caused  by 
natural  sources  of  particulate  matter  or 
an  event  that  is  not  expected  to  recur  at 
a  given  locatioa"  EPA  has  also  issued 
guidance  on  when  air  quality  data 
affected  by  high  wind  speeds  may  be 
discoimted.  Guideline  on  the 
Identification  and  Use  of  Air  Quality 
Data  Affected  by  Exceptional  Events, 
EPA-450/4-86-007  (July  1986).  This 
guidance  allows  State  and  local  air 
pollution  control  agencies  to  "flag"  data 
they  beUeve  to  have  been  caused  by 
naturally  occiuring  dust  during  periods 
of  high  wind  speed.*  Id.  at  5-6.  The  data 
may  then  be  excluded  &"om  any 
regulatory  use,  such  as  a  determination 
of  whether  the  area  attains  the  NAAQS. 
Id.  at  3.  The  guidance  also  provides 
specific  criteria  for  the  identification  of 
exceptional  events,  including  liigh  wind 


speeds.*"  Thus,  a  system  ah-eady  exists 
which  allows  EPA  and  State  air 
pollution  control  agencies  to  judge  the 
validity  of  high  ambient  air  quality 
readings  during  periods  of  h^  winds. 

For  the  above  reasons,  I  conclude  that 
further  amendment  of  40  C.F.R.  Parts  53 
and  58  to  provide  for  discoimting  of 
PMio  air  quality  data  during  periods  of 
high  wind  speed  is  not  justified. 

II.  Policy  Issue— PSD  Increments 

AMC  also  petitions  EPA  to  amend  40 
CFR  Parts  51  and  52  to  provide  that  the 
nimierical  values  of  the  prevention  of 
significant  deterioration  ("PSD") 
increments  for  particulate  matter 
specified  in  section  163(b)  of  the  Act  be 
defined  and  measured  by  the  PMio 
indicator.  AMC  argues  that  (1)  Congress 
did  not  intend  the  particulate  matter 
increments  in  section  163  to  be  defined 
in  terms  of  total  suspended  particulate 
("TSF'),  (2)  the  decision  in  Alabama 
Power  Co.  v.  Costle,  636  F.2d  323  (D.C. 
Cir.  1980),  suggests  diat  EPA  could 
simply  retain  the  numerical  values  for 
the  section  163  increments  but  redefine 
them  in  terms  of  PMio,  (3)  retaining  the 
TSP  increments  is  imlawful  becatise 
there  no  longer  is  a  TSP  NAAQS,  (4)  the 
failure  to  adopt  AMC's  suggested 
approach  will  prove  burdensome  to  the 
mining  industry,. and  (5)  EPA  has 
violated  the  setdement  agreement  in 
Chemical  Manufacturers  Association  v. 
EPA,  No.  79-1112  (D.C.  Cir.). 

AMC  and  others  raised  all  of  these 
arguments  diuing  the  comment  period 
(see,  e.g..  Docket  A-83-48,  Item  VI-D-46; 
Docket  A-82-38,  Items  IV-D-^,  IV-D- 
35).  Once  again,  AMC  makes  no  claim 
that  any  of  the  aiguments  it  now  raises 
are  new,  that  it  was  impracticable  to 
raise  them  in  the  rulemaking,  or  that  it  is 
providing  any  new  information  on  this 
issue.  Thus,  none  of  these  arguments 
meets  the  criteria  for  reconsideration 
under  section  307(d)  of  the  Clean  Air 
Act.  Moreover,  EPA  carefully 
considered  and  fully  responded  to  these 
arguments  in  the  preamble  to  the 
regulations  implementing  the  PMio 
standards  (52  FR  24872,  24699-24702) 
and  in  its  detailed  Response  to 
Comments  on  the  April  1985  proposal  to 
revise  those  regulations  (Docket  A-82- 


*  AMC's  suggested  approach,  on  the  other  hand, 
would  draw  no  distinction  between  high  particulate 
matter  readings  caused  by  naturally  occurring 
windblown  dust  and  high  readings  caused  by 
industrial  source  stack  emissions  or  fugitive 
emissions  (such  as  coal  dust).  AMC  does  not 
advance  any  reason  why  high  particulate  matter 
ambient  readings  due  to  industrial  emissions  should 
be  discounted  merely  because  the  wind  is  blowing 
hard. 


"  While  the  guidance's  definition  of  high  winds  is 
signincantly  higher  than  the  12  mph  figure  suggested 
by  AMC,  EPA's  figures  are  simply  guidance  and  not 
rigid  cutoffs.  State  and  local  agencies  are  still  {r«e 
to  flag  data  gathered  during  periods  of  wind  speed 
lower  than  that  mentioned  in  the  EPA  guidance. 
EPA  would  then  consider  whether  the  data  were 
truly  caused  by  an  exceptional  event,  and  whether 
they  should  be  excluded  from  regulatory  use. 
Moreover,  the  12  mph  cutoff  suggested  by  AMC 
makes  little  sense,  because  many  areas  of  the 
country  routinely  experience  winds  greater  than 
that  qieed. 
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38.  Item  V-C-1  at  13-22).  Therefore,  I 
conclude  that  none  of  these  arguments 
justifies  reopeoiag  the  rulemaking  as  a 
discretionary  matter. 

Dated:  December  22,  tMa 
LMM-Thoons, 

Administrator. 

[FR  Doc.  89-29900  Piled  lZ-28-«8;  8:45  am] 
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40  CFR  Part  180 

[OPP-3e01»4,-  FRL-349*-*] 

Butanolc  Anhydrids  and  Pin*  OH; 
Technical  AmandRMnta 

agency:  Environmental  Protection 
Agency  (EPA). 

actkm:  Final  role;  technical 
amendments. 

summary:  This  document  clarifies  the 
intent  of  two  regulations  currently  listed 
in  40  CFR  Part  18a  These  are  merely 
technical  amendments  that  impose  no 
new  regulatory  requirements;  therefore, 
advance  notice  and  public  comment  are 
unnecesstuy. 
EFFECnvi  OKXK  December  29, 1988. 

roM  nrnTNER  infommation  contact: 

Patricia  C.  Critchlow,  Registration 
Division  (TS-7e7C).  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20460.  Office  location 
and  teleirfione  number  Rm.  718.  CM  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  p03)-557-1806. 

SUPPLEMENTAMY  INFOHMATION:  This 

document  amend*  40  CFR  Part  180  by 
revising  f  18ai034  (butanoic  anhydride) 
and  ( 180.1035  Cpine  oil)  to  clarify  that 
honey  and  beeswax  are  the  raw 
agricultural  commodities  for  which 
residues  of  the  named  chemicals  are 
exempted  from  the  requirement  of  a 
tolerance. 

No  new  regulatory  requirements  are 
being  added.  The  changes  being  made 
are  merely  technical  amendments  to 
produce  conformity  with  other 
regulations  in  Part  180. 

List  of  SdbiBCts  fai  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agrici^tural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirenents. 

Dated:  Dscember  7, 1988. 
Aniw  B.  Ltadaey, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  the  following  technical 
amendments  are  made  to  40  CFR  Part 
180: 


PART  108    [AMCMDEDl 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.&C  346a. 

2.  Section  180.1034  is  revised  to  reed 
as  follows: 

9  18a  1034    Butanoic  anhydrWe;  eMinplion 
from  ttia  requirenMirt  et  •  teiefance. 

The  insect  repellent  butanoic 
anhydride  is  exempted  from  the 
requirement  of  a  tolerance  for  residiiee 
in  the  raw  agricultural  commodities 
honey  and  beeswax,  vibesi  presoit 
therein  as  a  result  of  its  apidication  ia 
an  absorbent  pad  over  the  hive  to  mpA 
bees  dnrhig  the  harvesting  of  honey. 

9.  Section  180.1035  is  revised  to  read 
as  follows: 

$180.1035    Pine  oU;eMmptien  from  the 
requirement  of  a  toleranc*. 

Pine  oil  is  exempted  from  the 
requirement  of  a  tcrierance  for  residaea 
in  the  raw  agricultural  commoditie* 
honey  and  beeswax,  when  present 
therein  as  a  result  of  its  use  at  a 
deodorant  at  no  more  than  12  percent  in 
formulation  with  the  bee  repellent 
butanoic  anhydride  api^ed  io  an 
absorbent  pad  over  the  hive. 

[FR  Doc.  89-29953  Filed  I2-2»-8e;  8:45  am) 
SMXiNa  cooc  uao-9»-flr 


40  CFR  Part  180 

[PP  8E3S83/R989;  FRL-3490-71 

PaaOcfda  Tolarancas  For  Parmathrfn 

aocncy:  Environmental  Protection 
Agency  (EPA). 
AcnoK  Fbia)  role. 


r.  This  rule  establishes 
tolerances  for  residues  of  die  herbicide 
permethrin  and  the  sum  total  of  its 
metabolites  in  or  on  the  raw  agricultural 
commodities  bidb  onions  and  garlic.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  petitioned  for  these  tolerances. 
EFFECTIVE  DATE:  December  29. 198& 
ADDRESS:  Written  obiections.  identified 
by  the  document  control  nranber.  [PP 
8E3583/R9e9],  may  be  submitted  to: 
Hearing  Clerk  (A-llO),  Environmental 
ProtectiaD  Agency.  Rm.  3708, 401  M  St, 
SW.,  Wariiington.  DC  2040a 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Hoyt  )amerson,  Emetgency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division  (TS-787C), 
Environmental  Protection  AgBBcy.  401 M 
St..  SW..  Washii^toa,  DC  20480i  Office 
location  and  t^ephone  nranber  Rm.  710, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  [703)-S57-2310. 


SUPPIEMEMTARY  INFORMATIOR:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Regtotar  of  September  21. 1988 
(53  PR  36566),  in  which  it  was 
annoimced  that  the  htterre^oDal 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  N)  08903,  had  sabnutted 
pesticide  petition  8E3583  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kepelian, 
National  Director,  IR-4  Project,  and  the 
Agricultural  Experiment  Stations  of  New 
York  and  Oklahoma. 

The  petition  requested  that  the 
Achninistrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Dnig,  and 
Cosmetic  Act,  proposed  the 
establishment  of  a  tolerance  for  the 
residues  of  the  insecticide  permethrin 
[(3-phenoxyphenyl)methyl-3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyck^ropane  carboxylate)  and 
the  sum  of  its  metaboKtes  3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylic  acid 
(DCVA)  and  (3-phenoxyphenyl)- 
methanol  (3-PBA)  in  or  on  the  raw 
agricultural  commodities  dry  bulb 
onions  and  garlic  at  0.1  part  per  million 
(ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
mle. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  (he  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  (he 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justi^ 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354, 94  Stat.  1164.  S  U.S.C.  601-612),  the 
Admirastrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levela  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significattt 
economic  impact  on  a  substantial 
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number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  IS,  1968. 
Susan  H.  Wayland, 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  346a. 

2.  Section  180.378(b)  is  amended  by 
adding  and  alphabetically  inserting  the 
Usting  for  the  raw  agricultural 
commodities  dry  bulb  onions  and  garlic, 
to  read  as  follows: 

9 180.378    Permstttrin;  toisrances  for 


(b)*  •  • 

Commodities 

Parts 

fTmion 

•                            •                            • 

Gartic 

a                     a 

0.1 

•                            •                            • 

Onions,  dry  bulb 

•              • 
01 

•              •              • 

•                     • 

[PR  Doc.  88-29958  Filed  12-28-88;  8:45  am] 

40  CFR  Part  185 

[OPP-300193:  FRL>349«-8] 

inorganic  Bromides;  Technical 
Amendments 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendments. 

summary:  This  document  clarifies  the 
intent  of  a  food  additive  regulation  for 
inorganic  bromides.  These  are  merely 
technical  tmiendments  that  impose  no 
new  regulatory  requirements;  therefore, 
advance  notice  and  public  comment  are 
unnecessary. 
EFFECTIVE  DATE:  December  28. 198a 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  C.  Critchlow,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  401  M  Sti^et  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  716,  CM  #2, 


1921  Jefferson  Davis  Highway. 
Arlington,  VA.  (703)-557-1806. 

SUPPI^MENTARY  INFORMATION:  This 
document  amends  40  CFR  Part  185  by 
amending  S  185.3700(a)  to  remove  the 
reference  to  authorized  use  of  1.2- 
dibromo-3-chloropropane  (DBCP)  on 
raw  agricultural  commodities  and, 
further,  to  remove  the  reference  in 
S  185.3700(w)  to  the  regulation  40  CFR 
180.151. 

All  registrations  for  use  of  the 
nematocide  DBCP  in  the  production  of 
food  commodities  were  cancelled  by 
December  31, 1986;  and  all  tolerances 
for  residues  of  inorganic  bromides  in  or 
on  raw  agricultural  commodities  grown 
m  soil  treated  with  DBCP  were  revoked 
by  a  regulation  pubUshed  in  the  Federal 
Register  of  January  15. 1986  (51  FR  1791). 
However,  the  reference  in  9  185.3700(a) 
(formeriy  21  CFR  193.250(a)  prior  to 
recodification  published  in  the  Federal 
Register  of  July  29. 1988  (53  FR  24666))  to 
DBCP  was  overlooked  and  not  removed 
at  that  time. 

The  reference  in  40  CFR  185.3700(w) 
to  40  CFR  180.151  is  in  error.  There  is  no 
relationship  between  $  180.151.  which 
regulates  residues  of  ethylene  oxide, 
and  S  185.3700(w),  which  pertains  only 
to  residues  of  inorganic  bromides. 
Therefore.  S  185.3700(w)  is  being 
amended  to  remove  the  reference  to  40 
CFR  180.151.  Section  185.3700(w)  is 
being  amended  further  to  remove  the 
reference  therein  to  paragraph  (b)  of  the 
same  section,  as  paragraph  (b)  is 
"reserved"  and  hsts  no  residue  levels. 
No  new  regulatory  requirements  are 
being  added.  The  changes  being  made 
are  merely  technical  amendments  to 
achieve  conformity  with  other 
regulations  in  Part  185. 

List  of  Subjects  in  40  CFR  Part  185 

Administrative  practice  and 
procedure.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  7, 1988. 
Anne  E.  Lindsay, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  the  following  technical 
amendments  are  made  to  40  CFR 
185.3700: 

1.  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Autliority:  21  U.S.C  348. 

2.  Section  185.3700  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"or  the  nematocide  1.2-dibromo-3- 
chloropropane"  and  by  revising 
paragraph  (w),  to  read  as  follows: 


S  185.3700    inorganic  twwnidss. 

*        *        •        «        «  * 

(w)  Where  tolerances  are  established 
under  sections  408  and  409  of  the 
FFDCA  on  both  the  raw  agricultural 
commodities  and  processed  foods  made 
therefrom,  the  total  residues  of  inorganic 
bromides  in  or  on  the  processed  food 
shall  not  be  greater  than  those 
designated  in  paragraph  (a)  of  this 
section,  tmless  a  higher  level  is 
estabUshed  elsewhere  in  this  Part  or  in 
Part  180. 

[FR  Doc.  88-29954  Filed  12-28-88;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Part  205 

Targeting  in  ttie  income  and  EHglbiiity 
Verification  System  for  tlie  Aid  to 
FamHIes  Wittt  Dependent  CtiHdren 
Program  and  the  Adult  Assistance 
Programs 

AOENCY:  Family  Support  Administration, 
HHS. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  final  rule  appUes 
to  State  agencies  administering  Aid  to 
Families  with  Dependent  Children 
(AFDC)  under  Tide  IV-A  and  the  Adult 
Assistance  programs  under  Titles  I,  X 
XrV,  and  XVI  (Aid  to  the  Aged,  BUnd,  or 
Disabled)  of  the  Social  Security  Act.  It 
rescinds  the  current  requirement  that  a 
State  must  follow  up  on  all  information 
items  received  under  the  matching 
operations  of  its  Income  and  Eligibihty 
Verification  System  (lEVS).  This  interim 
final  rule  allows  States  to  allocate  their 
resources  to  those  categories  of 
information  items  which  are  most  cost- 
effective  for  follow-up  and  estabUshes 
procedures  for  submitting  follow-up 
plans  for  approval.  In  addition,  this  rule 
changes  the  timeliness  standard  for  the 
completion  of  action  from  30  to  45  days. 
DATES:  This  interim  rule  is  effective 
January  30. 1989;  comments  will  be 
considered  if  we  receive  them  no  later 
than  February  27. 1989. 

ADDRESSES:  Comments  should  be  sent 
to  the  Administrator  of  the  Family 
Support  Administration,  Attention:  Ms. 
Diann  Dawson,  Director,  Division  of 
Pohcy,  Office  of  Family  Assistance,  5th 
Floor,  370  L'Enfant  Promenade,  SW.. 
Washington,  DC  20447,  or  deUvered  to 
the  Office  of  Family  Assistance.  Family 
Support  Administration,  5th  Floor.  370 
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L'Enfant  Promenade.  SW.,  Washington. 
DC  20447,  between  8:00  a.m.  and  4:30 
p-m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  the  same  hours  by  making 
arrangements  with  the  contact  person 
below. 

FOR  PMCTHni  MTONMATION  CONTACT: 
Ms.  Diann  Dawson.  5th  Floor,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  telephone  202-252-5116. 

SUPPLCMCNTARV  INFORMATION:  The 

Deficit  Reduction  Act  of  1984  (DEFRA) 
amended  titles  I,  IV-A.  X.  VIV,  and  XVI 
(AABD)  to  require  that  a  State  plan  must 
provide  that  information  necessary  for 
verification  of  income  and  eligibility  is 
requested  and  exchanged  in  accordance 
with  a  State  system  which  meets  the 
requirements  of  section  1137  of  the 
Social  Security  Act  We  refer  to  this 
procedure  as  the  Income  and  Eligibility 
Verification  System.  (lEVS). 

Current  regulations  at  45  CFR  205.56 
require  that  State  agencies  must  actually 
avail  themselves  of  the  information 
received  from  each  data  source  by 
followiiig  up  on  all  information  items 
and  initiating  a  notice  of  case  action  or 
an  entry  in  tbe  case  record  that  no  case 
action  is  necessary  within  30  days. 

Section  9101  of  Pub.  L  99-^09,  the 
Budget  Reconciliation  Act  of  1986, 
revised  section  1137  to  ensure  that  no 
State  is  reqfoiied  to  follow  up  on  all  of 
the  information  items  received  to  verify 
the  eligibility  of  recipients.  The  House 
Report  accompanying  the  legislation 
(House  Report  99-727,  July  31. 1986 
(pages  424-425))  further  states  that  lEVS 
data  are  to  be  targeted  by  States  to 
those  uses  which  are  likely  to  be  the 
most  productive.  Under  this  interim  final 
rule.  States  will  no  longer  be  required  to 
follow  up  on  all  information  items,  but 
may  in&tead  follow  up  on  a  smaller 
number  based  on  an  approved  State 
follow-up  plan  which  defines  the 
information  to  be  excluded  and  provides 
a  convincing  justification  for  that 
exclusion. 

This  rule  also  affects  the  follow-up  of 
lEVS  information  under  the  Food  Stamp 
and  Medicaid  programs.  Follow-up  of 
information  items  covering  recipients  of 
those  programs  who  also  receive  AFDC 
or  adult  assistance  benefits  are  covered 
under  this  rule.  On  February  2, 1988,  the 
Food  and  Nutrition  Service  published  in 
the  Federal  Reg^ter  (53  FR  2817)  the 
rules  for  targeting  lEVS  information 
items  for  Food  Stamp  recipients  who  are 
not  covered  under  this  role.  The  Health 
Care  Financing  Administration  will  also 
publish  rules  or  instructions  for 
Medicaid  recipients  not  covered  under 
this  rule. 


Approval  of  State  FoUow-up  Plan 

Section  9101  of  Pub.  L.  99-508 
provides  that  no  State  shall  be  required 
to  use  100  percent  of  such  information 
items  to  verify  the  eligibihty  of  all 
recipients.  Congress  directed  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  and  the  Secretary 
of  the  Department  of  Agricultiire  to 
publish  rules  to  ensure  that  States  are 
afforded  the  flexibility  to  target  their 
efforts  to  the  most  productive  use. 
Congress  specified  that  States  must  be 
permitted  the  flexibility  to  prioritize  and 
target  the  follow-up  of  match 
information  and  encouraged  to  use 
tolerance  levels  as  an  efficient  method 
of  targeting  scarce  State  resources. 
Accordingly,  we  have  revised  45  CFR 
205.5e(a](l)  to  allow  States  to  choose  a 
strategy  of  excluding  from  follow-up 
categories  of  information  items  which 
they  beheve  are  not  cost-effective. 

States  which  intend  to  exclude  items 
from  follow-up  must  submit  a  foUow-up 
plan  which  specifies  the  categories  to  be 
excluded  and  provides  a  description  of 
the  criteria  defining  each  category.  For 
each  category,  the  State  must  provide  a 
reasonable  justification  explaining  why 
the  foUow-up  would  not  be  cost- 
effective.  A  formal  cost-benefit  analysis 
is  not  required.  States  may  find  it 
preferable  to  base  their  justifications  on 
the  general  experience  of  their  program 
in  following  up  on  specific  categories  of 
information. 

States  have  a  great  deal  of  flexibility 
in  developing  these  criteria.  States 
could,  for  example,  use  Quality  Control 
studies  or  past  lEVS  experience  to 
justify  discontinuation  of  follow-up  with 
respect  to  selected  information  items. 
They  may  develop  dollar  thresholds  or 
other  techniques  to  isolate  information 
items  most  likely  to  be  practical  for 
follow-up.  For  example,  suppose  that 
analysis  of  past  lEVS  experience  reveals 
that  State  administrative  coats  of  foQow- 
up  for  interest  income  are  not  justified 
for  items  of  $10  or  less.  Accordingly,  the 
State  could  develop  a  follow-up  plan 
which  selects  (for  follow-up)  interest 
items  greater  than  $10  and  excludes  the 
rest. 

The  exclusion  criteria  may  also  use 
case  characteristics  of  assistance  units. 
The  State  in  the  above  example  might 
also  discover  that  follow-up  of  interest 
income  of  $30  or  Less  is  not  practical  for 
assistance  units  residing  in  rural  areas. 
Accordingly,  the  State  could  develop 
methods  to  classify  its  assistance  units 
as  "rural"  or  "metropolitan"  according 
to  county  of  residence.  The  plan  might 
then  indicate  that  follow-up  would  be 
reserved  for  metropolitan  assistance 
units  with  interest  income  greater  than 


$10  and  rural  assistance  units  with 
hiterest  income  greater  than  $30. 

Whatever  method  of  justification  is 
chosen,  the  State  must  consider  the 
effects  of  overpayments  and 
underpayments  in  the  Food  Stamp  and 
Medicaid  programs  as  well  as  AFDC 
cash  benefits. 

This  rule  will  allow  States  to  allocate 
their  best  efforts  to  those  data  sources 
which  they  believe  provide  the  best 
leads  to  imreported  income  or  resources. 
However,  we  wish  to  emphasize  the 
utility  of  the  quarterly  match  with  the 
State  Wage  Information  Collection 
Agency  (SWICA)  which  provides  leads 
to  unreported  wage  income  and  the 
annual  match  widi  the  Internal  Revenue 
Service  which  provides  leads  to 
unreported  resources.  We  believe  that 
States  will  continue  to  find  these  two 
sources  to  be  very  cost-effective  tools  in 
reducing  payment  errors.  Therefore,  in 
the  absence  of  substantial  justification, 
these  items  would  not  be  excluded. 

A  State  may  exclude  duplicative 
information  items  from  two  data  sources 
without  written  justification  if  these 
items  had  been  previously  followed  up 
with  other  sources.  They  are: 

(1)  Unemployment  compensation 
information  items  received  from  the 
Internal  Revenue  Service. 

(2)  Earnings  information  items 
received  from  the  Social  Security 
Administration. 

The  State  most  indicate  in  the  follow- 
up  plan  that  it  intends  to  exclude  these 
duplicative  items.  Information  items  in 
these  categories  which  are  not 
duplicative,  but  provide  new 
information,  as  in  the  case  of  leads  to 
earnings  or  unemployment 
compensation  in  other  States,  may  not 
be  excluded  without  the  written 
justification. 

The  Secretary  will  approve  all 
categories  of  a  State  follow-up  plan  for 
which  a  reasonable  justification  has 
been  provided  and  will  notify  tbe  State 
within  60  days  of  submission  of  the  plan. 
Those  categories  approved  by  the 
Secretary  constitute  "an  approved  State 
follow-up  plan"  and  are  incorporated 
into  the  IEVS  requirements  under  the 
State  plan.  The  State  will  also  be 
notified  which  categories  have  not  been 
approved  and  the  reason  for  the 
disapproval. 

The  State  must  follow  up  on  all 
information  items  in  categories  which 
have  not  been  approved,  but  may  submit 
a  new  follow-up  plan,  revise  categories 
of  a  current  follow-up  plan,  or  submit 
additional  justification  for  cost- 
effectiveness  at  any  tkne.  To  deviate 
from  an  approved  foUow-up  plan  or  to 
follow  up  at  a  rate  of  less  than  100 


percent  for  categories  which  have  not 
been  approved  by  the  Secretary  raises  a 
question  of  noncompliance  as  set  forth 
'  in  45  CFR  201.6. 

Approval  of  a  State  follow-t^)  plan 
does  not  reUeve  the  State  of  its 
responsibility  for  erroneous  payments  or 
the  State's  liability  for  those  payments, 
as  provided  by  the  Quality  Control  (QC) 
requirements.  In  addition,  exclusion  of 
items  under  a  State  follow-up  plan  does 
not  alter  the  present  requirement  to 
retain  all  information  items  for  use  in 
QC  reviews.  All  information  items  must 
be  readily  available  to  QC  staff, 
including  those  items  not  selected  for 
foUow-up. 

Follow-up  of  Informadoo  Itenu 

Since  publication  of  the  final  IEVS 
regulation,  we  received  comments  which 
indicated  some  misunderstanding  of  the 
action  necessary  to  follow  up  on 
information  items.  Therefore,  we  wish  to 
emphasize  here  that  "follow-up"  refers 
to  comparison  of  match  information 
items  with  case  file  information  (either 
in  an  automated  or  manual  file)  and  a 
determination  of  further  action,  if 
necessary.  There  is  no  Federal 
requirement  that  States  re-document 
case  file  information  each  time  an 
information  item  is  received. 

Follow-up  is  considered  complete 
when  the  State  annotates  the  case 
record  that  no  case  action  is  necessary 
because  the  information  item 
substantially  conforms  to  the 
information  in  the  case  file,  is  excluded 
from  follow-up  by  an  approved  State 
plan,  or  when  any  discrepancy  arising 
from  their  comparison  is  resolved  and 
the  case  file  is  aimotated  and  the 
recipient  notified  of  any  case  action.  For 
example,  if  the  local  agency  compares 
an  interest  income  item  with  the  case 
file  and  discovers  diat  a  bank  accoimt 
balance  was  documented  at  a  previous 
redetermination,  it  is  not  necessary  to 
re-contact  the  bank  to  document  the 
most  recent  account  balance.  In  such  a 
case,  the  State  may  consider  that  the 
information  item  substantially  conforms 
with  case  file  information;  follow  up  is 
completed  when  the  case  file  is 
annotated  that  no  further  case  action  is 
necessary. 

We  have  not  defined  when  an 
information  item  "substantially 
conforms"  to  the  information  in  the  case 
file.  We  believe  that  each  State  can  best 
decide  what  information  merits  closer 
scpjtiny  and  third-party  contact. 

In  cases  where  the  information  item 
dofis  not  substantially  conform  to  the 
information  in  the  case  file,  follow-up 
will  not  be  complete  until  the  local 
agency  has  resolved  the  discrepancy.  If 
further  investigation  reveals  the 


existence  of  income  or  resources  not 
previously  considered  in  the 
determination  of  eligibility  or  payment 
amount  and  resolution  results  in  a 
reduction  or  termination  of  assistance, 
the  State  must  send  the  recipient  the 
appropriate  notice  of  case  action.  On  the 
other  hand,  if  resolution  of  the 
discrepancy  does  not  affect  eligibility  or 
the  amount  of  payment,  the  required 
follow-up  is  considered  complete  when 
the  local  agency  documents  the  case  file 
that  no  further  case  action  is  necessary. 

Some  States  are  concerned  whether 
their  current  IEVS  procedures  meet  the 
requirements  for  follow-up.  In  those 
States  with  advanced  information 
systems,  it  may  be  possible  to  compare 
match  information  items  against  case 
folder  information  without  case  worker 
involvement.  For  example,  assume  a 
State  has  an  automated  system  with 
data  fields  for  imeamed  income.  The 
State  programs  its  computer  to  compare 
information  items  from  the  IRS  data 
source  to  information  in  corresponding 
data  fields  and  provide  a  listing  of  those 
recipients  for  whom  IRS  information 
does  not  substantially  conform  to  case 
file  information.  Subsequently, 
caseworkers  resolve  all  questions 
arising  form  these  discrepancies  and 
annotate  the  case  files  accordingly. 
Even  though  only  a  small  number  of 
cases  was  manually  reviewed,  we 
consider  the  State  to  have  followed  up 
on  all  items.  In  other  words,  automated 
comparison  of  information  may  be 
considered  as  follow-up  even  without 
physical  inspection  of  the  case  folder. 

In  other  States,  physical  examination 
of  the  case  folder  information  may  be 
necessary.  However.  States  need  not 
"re-invent  the  wheel"  for  each 
subsequent  match.  States  may  compile 
lists  or  retain  documentation  of 
resolution  of  discrepancies  fr^m 
previous  matches,  curtailing  duplicate 
development  where  possible. 

Follow-up  and  Applicants 

Current  regulations  at  45  CFR 
205.56(a)(l)(iii)  provide  that  BEVS- 
obtained  information  received  during 
the  application  period  shall  be  used,  to 
the  extent  possible,  to  make  the  initial 
determination  of  eligibility.  This 
provision  is  not  changed.  The  statute 
refers  only  to  follow-up  actions  with 
respect  to  recipients,  and,  therefore,  this 
rule  is  applicable  only  to  recipient 
households.  We  carefully  considered 
revising  current  regulations  to  extend 
follow-up  requirements  to  applicants, 
but  concluded  that  it  was  not  in  the  best 
interest  of  the  program  to  include 
information  items  received  during  the 
application  period  in  this  interim  final 
rule. 


The  application  period  is  paiticularly 
important  in  that  the  State  conducts  an 
intensive  review  of  all  of  the  factors  of 
eligibility,  including  the  economic 
circumstances  of  the  household. 
Thereafter,  periodic  redeterminations 
tend  to  be  somewhat  less  intensive  with 
questions  coiu:entrating  on  whether  a 
change  in  circumstances  has  occurred  in 
the  past  few  months  or  is  expected  to 
occur  in  ttie  next  few  months.  Moreover, 
redeterminations  are  also  frequently 
conducted  by  telephone  or  mail  or  in 
group  interviews.  The  appUcation 
process  is  dierefore  crucial  to  the 
integrity  of  the  program  and  all 
information  items  should  be  pursued 
and  resolved  to  the  extent  possible  prior 
to  authorization  of  assistance. 

However,  States  may  not  delay  a 
pending  application  solely  to  await 
IEVS  information  if  other  evidence 
estabUshes  the  individual's  eligibility  for 
assistance.  Information  requested  on  an 
applicant,  but  received  after  assistance 
is  authorized,  is  considered  as 
information  regarding  a  recipient  and 
may  therefore  be  excluded  under  an 
approved  follow-up  plan. 

Timeframes  for  Action 

Current  regulations  at  45  CFR 
205.56{a)(l)(iv)  require  that  the  State  wiU 
either  initiate  a  notice  of  case  action  or 
make  an  entry  in  the  case  record  that  no 
case  action  is  necessary  within  30  days 
of  the  receipt  of  an  information  item. 
Completion  of  action  may  be  delayed 
beyond  30  days  on  up  to  20  percent  of 
the  total  information  items  received,  but 
only  if  third-party  verification  has  been 
timely  requested  and  not  received.  In 
these  cases,  appropriate  action  must  be 
completed  no  later  than  the  date  of  the 
next  redetermination  or  other  case 
action. 

The  House  Report  accompanying  Pub. 
L.  99-509  referred  to  this  30-day 
timeframe  as  too  restrictive  and 
suggested  a  45-day  standard  for 
completion  of  foUcw-up.  We,  therefore, 
have  revised  regulations  at  45  CFR 
205.56(a)(l](iv)  to  allow  a  45-day 
standard  for  follow-up.  We  will  continue 
to  allow  completion  of  action  to  be 
delayed  beyond  this  time  Umit  on  up  to 
20  percent  of  the  information  items 
selected  for  follow-up,  but  not  beyond 
the  date  of  the  next  case  acting  or 
redetermination,  whichever  is  earlier. 
This  is  a  maximiom  time  period  and  does 
not  preclude  a  State  from  setting  shorter 
timeframes  for  action  en  information 
items  from  a  particular  data  base. 
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Justificatioa  for  Dispensittg  witli  Notice 
of  Propoaed  Rulemaldiig 

The  Administrative  Procedure  Act.  5 
U.S.C.  553(b)(A),  provides  an  exception 
to  notice  and  comment  nilemaldng 
requirements  for  rules  of  agency 
organization,  procedure,  or  practice.  We 
believe  this  rule  can  he  characterized  as 
procedural 

Section  402(a)(25)  of  the  Social 
Security  Act  ciurently  requires  a  State 
plan  to  provide  for  a  system  of  income 
and  eligibility  verification  in  accordance 
with  section  1137  of  the  Act  The 
primary  effect  of  this  rule  is  to 
implement  a  statutory  change  to  section 
1137  releudng  ciurent  verification 
procedures  to  allow  States  to  determine 
which  lEVS  data  is  cost-effective  for 
follow-up.  In  order  to  ensure  that  the 
State  system  is  consistent  with  the 
statutory  change,  the  rule  requires  the 
State  to  submit  a  plan  amendment  that 
includes  a  reasonable  justification  for 
excluding  categories  of  information 
items  from  follow-up  as  not  cost- 
effective.  The  plan  amendment  will  be 
approved  if  the  justification  is  provided. 
T^e  rule  does  not  prescribe  criteria  by 
which  cost-effectiveness  must  be 
judged. 

The  rule  also  reflects  Congress'  intent 
that  a  State  be  provided  more  than  the 
30  days  currently  allowed  by  regulation 
to  complete  its  follow-up  on  information 
received  tlirough  lEVS.  We  have 
therefore  amended  ciurent  rules  to 
extend  the  follow-up  timeframe  to  45 
days.  While  we  also  view  this  provision 
as  relaxing  current  procedural 
requirements,  we  recognize  that  it  could 
be  viewed  as  having  a  substantive 
impact  on  States.  However,  we  believe 
notice  and  comment  procedures  need 
not  be  followed  for  this  requirement, 
since  to  delay  publication  would  be 
contrary  to  the  public  interest.  The 
Administrative  Procedure  Act,  5  U.S.C. 
553(b){A).  provides  that  where  the 
Department  for  good  cause  finds  that 
prior  notice  and  public  comment  is 
unnecessary,  impracticable  or  contrary 
to  the  public  interest,  it  may  dispense 
with  that  notice  and  public  comment  if  it 
incorporates  a  brief  statement  in  the 
interim  final  regulations  of  the  reasons 
for  doing  so. 

The  Department  finds  that  there  is 
good  cause  to  dispense  with  prior  notice 
a  pubhc  comment  with  respect  to  this 
change.  We  find  that  publication  of  this 
requirement  in  proposed  form  would  be 
contrary  to  the  public  interest  since  it 
relaxes  a  restriction  contained  in  current 
regulations  and  delay  would  prevent 
States  from  taking  advantage  of  the 
longer  time  period  Congress  indicated  in 
the  legislative  history  should  be  granted 


to  the  States  to  follow  up  (RR.  Rep.  No. 
99-797,  pages  424  and  425). 

While  Notice  of  Proposed  Rulemaking 
is  being  waived,  we  are  interested  in 
comments  and  advice  regarding  these 
changes.  We  will  review  any  comments 
which  we  receive  on  or  before  February 
27, 1989  and  will  publish  the  final  rule 
with  any  necessary  changes. 

Executive  Order  12291 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  does  not  meet  any  of  the  criteria  for 
a  major  regulation.  The  effect  of  this 
regulatory  change  on  the  economy  will 
be  less  than  $100  million  and  will  have 
an  insignificant  effect  on  costs  or  prices. 
Competition,  employment,  investment, 
prductivity  and  innovation  will  remain 
unaffected.  There  will  be  no  effect  on 
the  competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises.  Therefore,  it  is  not  a  major 
rule  within  the  definition  of  Executive 
Order  12291. 

Paperwork  Reduction  Ad 

This  rule  contains  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980.  The  requirement  will  not  be 
effective  tmtil  the  Department  obtains 
OMB  approval  at  which  time  a  notice 
will  be  published  in  the  Federal  Register 
to  notify  the  pubhc  of  such  action.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  these 
requirements  should  direct  them  to  the 
agency  official  designated  for  this 
purpose  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building 
(Room  3208).  Washington.  DC  20503, 
ATTN:  lustin  Kopca. 

Regulatory  Flexibility  Analysis 

We  certify  that  this  action,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  primarily  affects 
State  governments  and  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  13.808,  Public  Assistance] 

List  of  Subjects  in  45  CFR  Part  205 

Computer  technology.  Grant 
programs-social  programs.  Privacy, 
Public  assistance  programs,  Reporting 
and  recordkeeping  requirements. 
Wages. 


Dated:  )ime  13, 1988. 
Wayne  A.  Stanton. 

Administrator,  Family  Support 
Administration. 

Approved:  September  21, 1988. 
Otia  R.  Bowen. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Part  205  is  amended 
as  set  forth  below: 

PART  205— GENERAL 
ADMINISTRATION-PUBUC 
ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  Part  205 
continues  to  read  as  set  forth  below,  and 
the  authority  citations  following  all  the 
sections  in  Part  205  are  removed. 

Authority:  Section  1102, 49  Stat.  647;  42 
U.S.C  1302. 

2.  Section  205.56  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text.  (a)(l)(iv)  introductory  text,  and 
(a)(l)(iv)(A),  to  read  as  follows: 

S  205.56    Requirements  governing  the  use 
of  Income  and  ellstt)illty  Infonnation. 

*        *        «        «        * 

(a)  •  *  * 

(1)  Determining  individuals'  eligibility 
for  assistance  imder  the  State  plan  and 
determining  the  amount  of  assistance. 
States  wishing  to  exclude  categories  of 
information  items  bom  follow-up  must 
submit  for  the  Secretary's  approval  a 
follow-up  plan  describing  the  categories 
of  information  items  which  it  proposes 
to  exclude.  For  each  category,  the  State 
must  provide  a  reasonable  justification 
that  follow-up  is  not  cost-effective.  A 
formal  cost-benefit  analysis  is  not 
required.  A  State  may  exclude 
information  items  from  the  following 
data  sources  without  written 
justification  if  followed  up  previously 
from  another  source:  Unemployment 
compensation  information  received  from 
the  Internal  Revenue  Service,  and 
earnings  information  received  from  the 
Social  Security  Administration. 
Information  items  in  these  categories 
which  are  not  duplicative,  but  provide 
new  leads,  may  not  be  excluded  without 
written  justification.  A  State  may  submit 
a  follow-up  plan  or  alter  its  plan  at  any 
time  by  notifying  the  Secretary  and 
submitting  the  necessary  justification. 
The  Secretary  will  approve  or 
disapprove  categories  of  information 
items  to  be  excluded  under  the  plan 
within  60  days  of  its  submission.  Those 
categories  approved  by  the  Secretary 
will  constitute  an  approved  State  follow- 
up  plan  for  lEVS.  For  those  information 
items  not  excluded  from  follow-up, 
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(iv)  For  individuals  wlio  ue  redpwnts 
when  the  information  is  received  or  for 
whom  a  decision  could  not  be  made 
prior  to  authorization  of  benefits,  the 
State  agency  shall  within  forty-five  (45) 
days  of  its  receipt,  initiate  a  notice  of 
case  action  or  an  entry  in  the  case 
record  that  no  case  action  is  necessary, 
except  that:  Completion  of  action  may 
be  delayed  beyond  forty-five  (45)  days 
on  no  more  than  twenty  (20)  percent  of 
the  information  items  targeted  for 
foUow-up,  if: 

(A)  The  reason  that  the  action  cannot 
be  completed  within  forty-five  (45)  days 
is  the  nonreceipt  of  requested  third- 
party  verification;  and 
*        «        *        *        • 

[FR  Doc.  88-29917  Filed  12-28-66;  8:45  am) 

BILLMa  OOOE  419S-04-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

Personal  Radio  Services;  Technical 
Amendments,  Correction 

AQENCY:  Federal  Communications 

Conmiission. 

action:  Erratiun;  final  rules. 

summary:  This  dociunent  corrects  an 
inadvertent  error  in  an  Order  adopted 
by  the  FCC  (53  FR  36788)  that  clarified 
the  Technical  Regulations  of  the 
Personal  Radio  Services.  The  Personal 
Radio  Services  include  the  General 
Mobile  Radio  Service,  the  Radio  Control 
Service  and  the  Citizens  Band  Radio 
Service.  The  correction  is  to  add  the 
frequency  75.79  MHz  between  75.77 
MHz  and  75.81  MHz  in  the  list  of 
frequencies  in  paragraph  (a)  of  Section 
95.623,  47  CFR  95.623(a). 

DATES:  This  correction  is  effective 
December  29,  1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Borkowski,  Special  Services 
Division,  Private  Radio  Bureau,  (202) 
632-4964. 

Erratum 
Released:  December  14, 1968. 
By  the  Commission: 

1.  On  July  26,  1988,  the  Commission 
adopted  an  Order,  3  FCC  Red  5032 
(1988),  in  this  matter  rewriting  the 
technical  regulations  of  the  Personal 
Radio  Services  Rules  contained  in 
Subpart  E  of  Part  95.  47  CFR 
95.601-95.669.  The  Personal  Radio 
Services  include  the  General  Mobile 
Radio  Service  (GMRS),  the  Radio 
Control  Radio  Service  (R/C),  and  the 
Citizens  Band  Radio  Service  (CB). 


2.  In  the  rules  that  were  adopted,  one 
frequency  was  inadvertently  omitted 
from  the  listing  of  frequencies  in 
paragraph  (a)  of  §a5.623.  The  frequency 
75.79  MHz  should  be  inserted  ttetween 
75.77  MHz  and  75.61  MHz  in  this 
paragraph. 

3.  Paragraph  (a)  of  §95«23,  47  CFR 
95.623(a),  is  hereby  amended  to  correct 
this  error.  This  action  is  effective  upon 
public  notice  of  the  correction  appearing 
in  the  Federal  Re^a^er. 

Federal  Commimicaticms  Commission. 

William  F.Catoa, 

Acting  Secretary. 

(FR  Doc.  88-29870  Filed  12-28-88:  «.-45  am) 

BIUJNO  CODE  a7t2-ei-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  IttS 

Change  to  NASA  FAR  Supplement 
Concerning  Proposal  Evaluators 

agency:  Office  of  Procurement. 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

action:  Final  rule. 

SUMMARY:  This  notice  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS),  Chapter  18  of  the 
Federal  Acquisition  Regulation  System 
in  Title  48  of  the  Code  of  Federal 
Regulations.  This  rule  requires  that  non- 
government proposal  evaluators  be 
appointed  special  government 
employees  before  participating  in  the 
evaluating  process. 

EFFECTWE  DATE:  December  3a  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

W.A.  Greene,  Chief,  Regulations 
Development  Branch,  Procurement 
PoUcy  Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters, 
Washington,  DC  20546,  Telephone:  (202) 
453-8923. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  rule  was  published  for  comment 
as  a  proposed  rule  in  the  Federal 
Register  of  September  20, 1988  (53  FR 
36475).  One  public-sector  comment  was 
received,  which  was  given  due 
consideration  in  preparing  the  final  rule. 
This  rule  requires  that  JPL  and  other 
non-government  participants  in  certain 
proposal  evaluation  proceedings  be 
appointed  special  government 
employees  because  these  appointees 
would  then  be  subject  to  the  same 
conflict  of  interest  statutes  and  policies 
that  regular  Federal  employees  are 
subject  to,  and  this  would  ensure  better 
control  and  management  over  the 
evaluation  process.  Individual 


arrangements  ere  made  between  NASA 

and  each  special  government  employee. 
The  terms  of  appointment  are  flexible 
and  can  accommodate  considerations 
related  to  other  employsMaL 
Remuneration,  if  any,  may  range  from 
reimbursement  of  expenses  to  payment 
for  services.  Special  government 
employees  are  authorized  imder  18 
U.S.C.  202. 

Impact 

The  Director,  Offioe  of  Management 
and  Budget  (OMB).  by  mesiorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  fialls  in  tliis 
category.  NASA  certifies  that  this 
regulation  «vill  not  have  e  significant 
economic  effect  on  e  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  UAC.  601  etseq.).  This 
rule  does  not  impose  any  reporting  or 
recordkeeping  requireraeots  subject  to 
the  Paperwork  Reduction  Act  of  1990. 

List  of  Subjects  in  48  CFR  Part  1815 

Government  procurement 
S.).  Evans, 

Assistant  Administrator  for  Procuremeat 

PART  1815-{AMENDED1 

1.  The  authority  citation  for  48  CFR 
Part  1815  continues  to  read  as  foUowv: 

Authority:  42  U.S.C.  2473(c)(1). 

2.  In  1815.413-2,  paragraph  (b),  is 
revised  to  read  as  follows: 

1815.413-2    AltwTtatall. 

***** 

(b)  Policy.  It  is  NASA  policy  to  have 
proposals  evaluated  by  tlie  most 
competent  technical  and  management 
sources  available.  When  it  is  necessary 
to  disclose  a  proposal  outside  the 
Government  to  meet  NASA's  evaluation 
needs — 

(1)  Personnel  participating  in 
evaluation  proceedings  shall  be 
instructed  to  observe  the  restrictions  in 
FAR  15.413  and  1815.413. 

(2)  The  requirements  in  paragraphs  (c) 
and  (d)  below  shall  be  met. 

(3)  JPL  and  other  non-government 
participants  in  evaluation  proceedings 
shall  be  appointed  as  special 
government  employees,  except  for 
evaluation  proceedings  resulting  from 
Broad  Agency  Aimouncements 
(1835.016)  and  unsolicited  proposals. 

•        •        •        *        * 

(FR  Doc.  88-29884  Filed  lZ-28-86;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  672 
[Docket  Na  71146-6001] 

Foreign  Fishing;  Groundfish  of  the  Guif 
of  Alasiia 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
Acnotc  Notice  of  inseason  adjustment 

summary:  NOAA  announces  the 
apportionment  of  Pacific  cod  to  total 
allowable  level  of  foreign  fishing 
(TAUT)  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska.  This  action 
is  necessary  as  an  amount  of  Pacific  cod 
in  the  Western  Regulatory  Area  will  not 
be  harvested  by  U.S.  fishermen  during 
the  remainder  of  the  1988  fishing  year, 
and  may  therefore  be  apportioned  to 
TALFF.  It  is  intended  to  comply  with  the 
goals  and  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska. 

DATES:  Effective  December  23, 198a 
Comments  are  invited  until  January  13, 
1989. 

ADDRESS:  Comments  should  be  sent  to 
James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802-1668. 
FOR  njRTHER  INFORMATION  CONTACT: 
James  W.  Brooks  at  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  EEZ  of  the  Gulf  of 


Alaska  are  managed  by  the  Secretary 
under  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
TTie  FMP  was  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  for  the  foreign  fishery  at  50 
CFR  Part  611  and  for  the  U.S.  fishery  at 
50  CFR  Part  672. 

One  of  the  groundfish  species 
managed  under  the  FMP  is  Pacific  cod, 
for  wUch  a  total  allowable  catch  (TAC) 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska  equal  to  19,000  metric 
tons  (mt)  has  been  specified  for  1988  (53 
FR  890,  January  14, 1988).  Under 
§  672.20(d)(2),  the  Secretary  of 
Commerce  (Secretary)  may  apportion  to 
TALFF  any  part  of  the  domestic  annual 
harvest  (DAH)  amounts  that  he 
determines  will  not  be  harvested  by  U.S. 
fishermen  during  the  remainder  of  the 
year. 

During  August  1988,  the  Director, 
Alaska  Region,  NMFS,  (Regional 
Director)  conducted  a  survey  of  the  U.S. 
industry  that  indicated  12,000  mt  of 
Pacific  cod  in  the  Western  Regulatory 
Area  would  not  be  harvested  by  U.S. 
fishermen  during  the  remainder  of  the 
fishing  year.  At  its  September  28- 
October  1, 1988  meeting,  the  Council 
concurred  with  the  survey  findings,  and 
certified  to  the  Secretary  that  this 
amount  of  Pacific  cod  was  surplus  to 
U.S.  fishing  needs,  and,  therefore,  was 
available  for  apportionment  to  TALFF. 
A  more  recent  assessment  of  domestic 
fishery  performance  by  the  Regional 
Director  indicated  that  the  surplus  does 
not  exceed  7,600  mt.  Consequently,  the 
Secretary  finds  that  7,600  mt  of  Pacific 


cod  in  the  Western  Regulatory  Area  will 
not  be  harvested  by  U.S.  fishermen  and 
reapportions  this  amount  fix)m  DAH  to 
TALFF. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  672.22  and  complies 
with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  a 
prior  opportunity  for  public  comment  for 
30  days  under  $  672.22(b)(1)  is 
impracticable  and  contrary  to  the  public 
interest,  because  reapportioning  DAH  to 
TALFF  for  Pacific  cod  would  have  no 
effect  due  to  the  few  remaining  days  of 
the  1988  fishing  year. 

Under  672.22(b)(2),  public  comments 
will  be  accepted  on  the  necessity  for, 
and  extent  of,  the  adjustment  for  a 
period  of  fifteen  (15)  days  after  the 
effective  date  of  this  notice. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations,  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  23. 1988. 
Ridiatd  H.  Scliaef er. 

Director  of  Off  ice  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  88-30000  Filed  12-23-88;  3:42  pm] 
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This  sectton  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Servic* 

9  CFR  Part  94 

[Docitet  No.  88-149] 

Swine,  Porlc,  and  Portt  Products 
imported  From  Great  Britain;  Addition 
to  List 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the  entry  into 
the  United  States  of  pork  and  pork 
products  and  the  movement  into  the 
United  States  of  swine  by  adding  Great 
Britain  to  the  lists  of  countries  in  which 
hog  cholera  is  not  known  and  not 
determined  to  exist.  We  have 
determined  that  hog  cholera  has  been 
eradicated  from  Great  Britain.  The 
proposed  revision  would  relieve  certain 
restrictions  on  the  entry  into  the  United 
States  of  pork  and  pork  products  and 
the  movement  into  the  United  States  of 
swine  from  Great  Britain. 

DATE:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  February  27, 1989. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to 
Regulatory  Analysis  and  Development, 
APHIS,  USDA,  Room  866,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  88- 
149.  Comments  received  may  be 
inspected  at  USDA.  Room  1141,  South 
Building,  14th  and  Independence  Ave. 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Harvey  A.  Kryder,  Senior  Staff 
Veterinarian,  Import-Export  Products 
Staff,  VS,  APHIS,  USDA,  Room  753, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  10782.  301-436-8695. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations) 
regulate  the  entry  and  movement  into 
the  United  States  of  specified  animals 
and  animal  products  in  order  to  prevent 
the  introduction  into  the  United  States 
of  various  diseases,  including  hog 
cholera. 

Section  94.9  of  the  regulations  restricts 
the  entry  into  the  United  States  of  pork 
and  pork  products  fit)m  countries  where 
hog  cholera  is  known  to  exist  The 
restrictions  include  cooking,  heating,  or 
curing  and  drying  procedures  designed 
to  destroy  organisms  that  could  spread 
hog  cholera.  Section  94.10  of  the 
regulations,  with  certain  exceptions, 
prohibits  the  movement  into  the  United 
States  of  swine  that  originate  in,  are 
shipped  from,  or  transit  any  country  in 
which  hog  cholera  is  determined  to 
exist.  Section  94.9  lists  all  countries  of 
the  world  where  hog  cholera  is  not 
known  to  exist;  §  94.10  lists  all  countries 
of  the  world  where  hog  cholera  is  not 
determined  to  exist 

Based  on  surveys  conducted  by  the 
government  of  Great  Britain,  we  have 
determined  that  there  is  no  reason  to 
believe  that  hog  cholera  exists  in  Great 
Britain.  No  case  of  hog  cholera  has  been 
reported  in  Great  Britain  since  the 
disease  was  eradicated  in  August  1987. 

Therefore,  we  are  proposing  to  amend 
S  94.9  by  adding  Great  Britain  to  the  list 
of  countries  in  which  hog  cholera  is  not 
known  to  exist;  we  also  propose  to 
amend  S  94.10  by  adding  Great  Britam 
to  the  list  of  countries  in  which  hog 
cholera  is  not  determined  to  exist.  The 
adoption  of  this  proposal  would  relieve 
restrictions  on  the  entry  mto  the  United 
States  of  pork  and  pork  products  and 
the  movement  into  the  United  States  of 
swine  from  Great  Britain. 

Miscellaneous 

On  July  27, 1973,  we  amended 
S  94.9(a)  (See  38  FR  20065,  Docket 
Number  73-085),  to  add  Sweden  to  the 
list  of  countries  in  which  hog  cholera  is 
not  known  to  exist  However,  Sweden 
was  inadvertently  left  out  in  the  first 
sentence,  and  should  have  been  added 
after  "New  Zealand".  Therefore,  this 
document  would  correct  the  list  to 
hiclude  Sweden. 


This  dociunent  would  also  make 
nonsubstantive  changes  in  S  94.9(a)  by 
deleting  surplusage. 

In  a  document  published  in  the 
Federal  Register  on  July  2. 1987  (52  FR 
25020-25021,  Docket  Number  87-063). 
we  had  proposed  to  amend  the 
regulations  by  adding  Great  Britain  to 
the  lists  of  countries  contained  in 
SS  94.9(a)  and  94.10.  Shortly  after  the 
proposed  rule  was  published,  however, 
hojg  cholrea  was  discovered  in  Great 
Britain.  Therefore,  we  did  not  publish  a 
final  rule.  However,  Great  Britain  has 
again  eradicated  hog  cholera  and  has 
remained  bee  of  the  disease  for  one 
year.  We  are  therefore  reproposing  the 
rule  to  add  Great  Britain  to  the  lists  of 
countries  in  which  hog  cholera  is  not 
known  and  not  determined  to  exist. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federaL  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Our  proposal  would  affect  only  the 
small  number  of  U.S.  swine  producers 
who  have  expressed  an  interest  in 
obtaining  breeding  stock,  swine  semen, 
or  both,  from  Great  Britain.  We 
anticipate  that  the  niunber  of  swine  and 
the  amount  of  swine  semen  that  wouJd 
be  imported  annually  from  Great  Britain 
would  not  be  significant  and  would  not 
have  an  impact  on  other  U.S.  swine 
producers.  We  expect  that  only  one  or 
two  shipments  of  swine  semen  would  be 
imported  fit)m  Great  Britain  each  year. 
We  expect  that  no  more  than  100  swine 
would  be  imported  form  Great  Britain 
each  year,  and  we  anticipate  that  only  3 
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or  4  importers  would  be  involved.  These 
importations  are  insignificant  when 
compared  with  the  300,000  or  more 
swine  that  were  imported  into  the 
United  States  in  1987. 

In  addition,  Great  Britain  has  no  pork 
processing  plants  that  are  approved  by 
the  USDA's  Food  Safety  and  Inspection 
Service.  Therefore,  even  if  Great  ^tain 
were  to  be  recognized  as  being  free  of 
hog  cholera,  conunehcal  shipments  of 
pork  products  from  that  country  to  the 
United  States  would  still  be  prohibited. 
Thus,  while  individuals  would  be 
allowed  to  import  small  quantities  of 
pork  and  pork  products  for  personal 
consumption,  commercial  shipments 
would  continue  to  be  ineligible  for 
importation. 

For  these  reasons,  the  amount  of  pork 
and  pork  products  imported  into  the 
United  States  from  Great  Britain  would 
remain  very  small,  and  would  have  no 
significant  impact  on  US.  swine 
producers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inpsection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioii  Act 

The  regulations  in  this  proposal 
contain  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.3501e/se9.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  M 

Animal  diseases.  Hog  cholera.  Import, 
Livestock  and  livestock  products.  Meat 
and  meat  products,  Milk,  Poultry  and 
poultry  products. 

Accordingly,  9  CFR  Part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITiS), 
AFRICAN  SWINE  FEVER.  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  Part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  147a.  150ee,  161. 162. 
450;  19  U.S.C.  t30B;  21  U.S.C  111.  114a,  134a, 
134b.  134c  and  l.T4f:  31  U.S.C.  9701:  42  U.S.C. 
4331. 4332;  7  CFR  2.17,  2.51.  and  371.2(d). 


2.  Paragraph  (a)  of  §  94.9  would  be 
revised  to  read  as  follows: 

S  94.9    Pork  and  pork  products  from 
countries  wtiere  hog  cholera  extots. 

(a)  Hog  cholera  is  known  to  exist  in 
all  countries  of  the  world  except 
Australia,  Canada,  Denmark,  Dominican 
Republic,  Finland,  Great  Britain 
(England.  Scotland.  Wales,  and  Isle  of 
Man).  Iceland,  New  Zealand,  Northern 
Ireland,  Norway,  the  Republic  of 
Ireland,  Sweden,  and  Trust  Territory  of 
the  Pacific  Islands.* 


994.10   lAimnded.! 

3.  Section  94.10  would  be  amended  by 
adding  "Great  Britain  (England. 
Scodand.  Wales,  and  Isle  of  Man)," 
immediately  after  "Finland.". 

Done  in  Washington.  DC  this  22  day  of 
December  1988. 
lames  W.  CkwMr. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  88-29912  Filed  12-28-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Ensuring  the  Effectivenese  of 
Maintenance  Program*  for  Nuclear 
Power  Plants;  Extension  of  Comment 
Period 

AQENCY:  Nuclear  Regidatory 

Commission. 

ACTION:  Proposed  rule:  Extension  of 

comment  period. 

SUUMARY:  On  November  28, 1988  (53  FR 
47822)  the  Commission  published  for 
public  comment  a  rule  that  would 
require  commercial  nuclear  power  plant 
licensees  to  strengthen  their 
maintenance  activities  in  order  to 
reduce  the  hkelihood  of  failures  and 
events  caused  by  the  lack  of  effective 
maintenance.  The  comment  period  for 
this  proposed  rule  was  to  have  expired 
on  January  27, 1989.  The  Nuclear 
Management  and  Resources  Council 
(NUMARC)  has  requested  a  sixty-day 
extension  of  the  comment  period.  In 
view  of  the  importance  of  the  proposed 
rule,  the  amount  of  time  that  the 
NUMARC  suggests  is  required  in  order  ' 
to  provide  meaningful  comments  on 
behalf  of  its  member  utilities,  and  the 
desirability  of  developing  a  final  rvle  as 


soon  as  practicable,  the  Commission  has 
decided  to  extend  the  comment  period 
for  an  additional  thirty  days.  The 
extended  comment  period  now  expires 
on  February  27, 1980. 

DATE:  The  comment  period  has  been 
extended  and  now  expires  February  27. 
1989.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  as8uraiu:e  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

ADORESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regtdatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC. 

Deliver  comments  to:  11155  Rockville 
Pike,  Rockville,  MD  between  7:30  a.m. 
and  4:15  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Moni  Dey,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-3730. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoylfl, 

Acting  Secretary- for  the  Commission. 
[FR  Doc.  8&-29992  Filed  12-28-88;  8:45  am] 
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10  CFR  Parte  50  and  55 

Education  and  Experience 
Requirements  for  Senior  Reactor 
Operators  and  Supervisors  at  Nuclear 
Power  Plants 

AOENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


■  See  alto  other  provigions  of  this  part  and  Parts 
92, 95, 96.  and  3^:7  of  this  chapter  for  other 
prohibitions  and  restrictions  upon  importation  of 
swine  and  their  products. 


summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  regarding  educational 
requirements  for  operating  personnel  at 
nuclear  power  plants.  The  proposed 
amendments  would  require  additional 
education  and  experience  requirements 
for  senior  operators  and  supervisors.  In 
promulgating  the  proposed  amendments, 
the  Commission  has  identified  two 
alternatives. 

Under  the  first  alternative,  the 
proposed  amendment  would  apply  to 
senior  operators.  It  would  require  that 
each  applicant  for  a  senior  operator 
license  to  operate  a  nuclear  power 
reactor  have  a  bachelor's  degree  in 
engineering,  engineering  technology,  or 
the  physical  sciences  from  an  accredited 


university  or  college.  The  proposed 
amendment  would  upgrade  the 
operating,  engineering,  and  accident 
management  expertise  provided  on  shift 
by  combining  engineering  expertise  and 
operating  experience  in  ^e  senior 
operator  position. 

Under  the  second  alternative,  the 
proposed  amendment  would  apply  to 
persons  who  have  supervisory 
responsibilities,  such  as  shift 
supervisors  or  senior  managers.  It  would 
require  that  they  have  enhanced 
educational  credentials  and  experience 
over  that  which  is  normally  required  for 
senior  reactor  operators.  The  proposed 
amendment  would  upgrade  the 
operating,  engineering,  and  accident 
management  expertise  provided  on  shift 
by  combining  engineering  expertise  and 
operating  experience  in  tihe  shift 
supervisor  position. 

The  Commission  believes  that 
adoption  of  either  of  the  alternatives,  for 
senior  operators  or  shift  supervisors, 
would  further  ensure  the  protection  of 
the  health  and  safety  of  the  public  by 
enhancing  the  capability  of  the 
operating  staff  to  respond  to  accidents 
and  restore  the  reactor  to  a  safe  and 
stable  condition. 
DATES:  Comment  period  expires 
February  27, 1989.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  Comments  may  also  be  delivered  to 
the  NRC  Public  Dociunent  Room,  2120  L 
Street,  Lower  Level,  NW.,  Washington, 
DC  between  7:30  a.m.  and  4:15  p.m. 

Examine  comments  received,  the 
environmental  assessment  and  finding 
of  no  significant  impact,  and  the 
regulatory  analysis  at  the  NRC  Public 
Dociunent  Room,  2120  L  Street  Lower 
Level,  NW.,  Washington,  DC. 

Obtain  single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  the 
regulatory  analysis  fiom  M.R. 
Fleishman,  Office  of  Nuclear  Regulatory 
Research,  Washington,  DC  20555, 
telephone  (301)  492-3794. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.R.  Fleishman,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  492-3794. 


SUPPtEMENTARY  INFORMATKNI: 

Background 

Sinc&the  Three  Mile  Island  Unit 
(TMI-2)  accident  on  March  28, 1979,  in 
which  human  error,  among  other  factors, 
contributed  to  the  consequences  of  the 
accident  the  issue  of  academic 
requirements  for  reactor  operators  has 
been  a  major  concern  of  the  Nuclear 
Regulatory  Commission  (NRC).  In  July 

1979,  •TMI-2  Lessons  Learned  Task 
Force  Status  Report  and  Short-Term 
Recommendations,"  (NUREG-0578)  • 
made  specific  recommendations  for  a 
Shift  Technical  Advisor  (STA)  to 
provide  engineering  and  accident 
assessment  expertise  diuing  other  than 
normal  operating  conditions.  On 
October  30, 1979,  the  NRC  notified  all 
operating  nuclear  power  licensees  of  the 
short-term  STA  requirements,  Le..  that 
ST  As  should  be  on  shift  by  January 

1980,  and  that  they  should  be  fully 
trained  by  January  1981.  In  November 
1980,  "Clarification  of  TMI  Action  Plan 
Requirements,"  (NUREG-0737), 
provided  further  details  to  Ucensees 
regarding  implementation  of  the  STA 
position.  It  identified  the  STA  as  a 
temporary  position  pending  a 
Commission  decision  regarding  long 
range  upgrading  of  reactor  operator  and 
senior  operator  capabilities. 

The  qualifications  of  operators  were 
also  addressed  by  the  1979,  "Lessons 
Learned  Task  Force,"  (NUREG-0585). 
the  1980  Rogovin  report,  'Three  Mile 
Island:  A  Report  to  the  Commissioners 
and  to  the  Public."  (NUREG/CR-1240), 
and  the  1982,  "Report  of  the  Peer 
Advisory  Panel  and  the  Nuclear 
Regulatory  Commission  on  Operator 
Qualifications,"  (SECY  82-162).* 
Although  the  1982  report  recommended 
against  imposition  of  a  degree 
requirement  the  consensus  among  these 
reports  was  that  greater  technical  and 
academic  knowledge  among  shift 
operating  personnel  would  be  beneficial 
to  the  safety  of  nuclear  power  plants. 

On  October  28, 1985,  the  NRC 
published  in  the  Federal  Register  (50  FR 
43621)  a  final  policy  statement  on 
engineering  expertise  on  shift  to  aUow 


■  Copies  of  all  I4URECS  referenced  may  be 
purchased  through  the  U.S.  Covemment  Printing 
Office  by  calling  (202)  275-2060  or  by  writing  to  the 
U.S.  Covemment  Printing  Office.  P.O.  Box  37082, 
Washington.  DC  20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161.  A  copy  is 
available  for  inspection  or  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L  Street,  Lower 
Level,  NW.,  Washington,  DC 

*  The  documents  with  SECY  designators  and  the 
Generic  Letter  discussed  in  this  rule  are  available  at 
the  NRC  Public  Document  Room  at  2120  L  Street. 
Lower  Level,  NW.,  Washington.  DC 


an  alternate  meaiis  of  providing  the 
necessary  technical  and  academic 
knowledge  to  the  shift  crew.  Option  1  of 
the  Policy  Statement  permits  an 
hidividual  to  serve  in  the  combined 
Senior  Operator/Shift  Technical 
Advisor  (SO/STA)  role  if  that  individual 
holds  either  a  bachelor's  degree  in 
engineering,  engineering  technology, 
physical  science,  or  a  professional 
engineer's  license.  Option  2  permits 
continuation  of  the  separate  STA  who 
rotates  with  the  shift  and  holds  a 
bachelor's  degree  or  equivalent  and 
meets  the  criteria  as  stated  in, 
"Clarification  of  TMI  Action  Plan 
Requirements,"  (NUREG-0737).  The 
Commission  also  encourages  the  shift 
supervisor  to  serve  in  the  dual-role 
position,  and  the  STA  to  take  an  active 
role  in  shift  activities. 

On  May  30. 1986,  the  NRC  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  (51  FR  19561).  The 
purpose  of  the  ANPRM  was  to  extend 
the  current  level  of  engineering 
expertise  on  shift,  as  described  in  the 
Commission's  Policy  Statement  on 
Engineering  Expertise  on  Shift  (50  FR 
43621)  and  to  ensure  that  senior 
operators  have  operating  experience  on 
a  commercial  nuclear  reactor  operating 
at  greater  than  twenty  percent  power, 
e.g.,  "hot"  operating  experience  (Generic 
Letter  84-16).  The  ANPRM  was  the 
result  of  a  Commission  decision  to 
consider  an  amendment  to  its 
regulations  (Parts  50  and  55)  and  to 
obtain  comments  on  the  contemplated 
action  to  upgrade  the  levels  of  operating, 
engineering,  and  accident  management 
expertise  on  shift 

In  addition  to  describing  the  proposed 
rule  in  general,  the  ANPRM  presented  a 
list  of  twenty  questions  concerning 
various  aspects  and  implications  of  the 
proposed  rule.  Two  hundred  letters  were 
received  in  response  to  the  ANPRM.  A 
summary  and  analysis  of  the  comments 
are  included  in  SECY-87-101  dated 
April  16, 1987.  The  NRC  has  reviewed,  in 
detail,  all  the  comments  made  on  the 
ANPRM  as  well  as  comments  received 
since  that  time.  In  general,  the 
commenters  were  opposed  to  a  degree 
requirement  for  senior  operators.  The 
proposed  amendments  in  this  notice 
reflect  in  detail  many  of  the  comments 
and  responses  to  the  questions  posed. 
Apart  from  the  detailed  comments  on 
the  proposed  contents  of  the  rule,  a 
number  of  general  comments  were 
provided  regarding  the  possible  adverse 
effects  of  requiring  degrees  for  senior 
operators.  The  public  comments  as  well 
as  those  raised  during  NRC  staff  review, 
can  be  categorized  as  follows: 
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1.  The  proposed  rule  is  not  necessary. 

2.  Experience  is  more  important  than  a 
bachelor's  degree. 

3.  The  proposed  rule  will  have  a  negative 
impact  on  safety. 

4.  The  proposed  nile  result  in  a  greater 

operator  turnover  rate. 

5.  The  proposed  rule  will  basically  block 
the  career  path  of  reactor  operators,  resulting 
in  lower  morale. 

6.  There  will  be  less  overall  experience  on 
shift  due  to  the  promotion  of  SOs  into 
management  positions. 

The  Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  also  considered  the 
proposed  requirement  and  discussed  it 
at  several  meetings  in  1986  and  1967. 
The  ACRS  strongly  supported  the 
concept  of  having  engineering  expertise 
on  each  shift.  However,  they  did  not 
agree  that  requiring  a  degree  for  senior 
operators  was  the  best  approach,  thotigh 
they  agreed  that  specific  technical 
knowledge  should  be  required.  They 
believed  that,  because  of  the  concern 
about  adverse  effects  raised  by  many 
knowledgeable  individuals,  the 
proposed  rule  should  be  reconsidered. 

The  Commission  has  carefully 
considered  the  ntmierous  comments 
received  on  the  ANPRM  as  well  as  the 
recommendations  of  the  ACRS.  During 
its  deliberations  subsequent  to  the 
ANPRM.  the  Commission  considered  the 
following  three  options  regarding 
improving  engineering  expertise  on  shift: 

1.  Proceed  with  the  contemplated  degree 
rule  and  concurrent  policy  statement  as 
proposed  In  the  ANPRM.  This  option  would 
in  the  long-term  result  in  at  least  two  Senior 
Operators  on  shift  who  have  bachelor's 
degrees. 

2.  Propose  a  rule  to  require  a  degreed 
individual  on  shift  similar  to  a  Senior 
Manager,  as  described  in  SECY-«4-106. 
"Proposed  Rulemaking  Concerning 
Requirements  for  Senior  Managers." 

3.  Amend  the  Policy  Statement  on 
Engineering  Expertise  on  Shift  (50  FR  43621) 
to  explicitly  encourage  licensees  to  develop 
programs  leading  to  degrees,  to  utilize  the 
combined  SO/STA  option  and  to  phase  out 
use  of  separate  STA. 

The  Commission  has  decided  to 
proposed  two  alternative  amendments 
for  consideration  and  public  comment 
with  the  understanding  that,  following 
the  public  comment  period,  only  one 
alternative  would  be  selected  for  final 
promulgation.  The  alternatives  proposed 
are  similar  to  Options  1  and  2  but  with 
significant  differences  based  on 
comments  and  further  considerations  by 
the  Commission  following  the  ANPRM. 
Although  comments  received  on  the 
ANPRM  were  generally  unfavorable,  the 
Commission  believes  that  it  would  be 
beneficial  to  have  a  full  public  airing  of 
views  on  these  to  proposals. 


Concurrent  Policy  Statement 

The  Commission  will  publish 
concurrently  with  the  final  rule  a  policy 
statement  which  encourages  nuclear 
power  plant  licensees,  working  with  the 
nuclear  industry,  to: 

1.  Implement  personnel  policies  that 
emphasize  the  opportunities  for  licensed 
operators  to  assume  positions  of  increased 
management  responsibility; 

2.  Develop  programs  that  would  enable 
currently  licensed  senior  operators,  reactor 
operators  and  shift  supervisors  to  obtain 
college  degrees:  and 

3.  Obtain  college  credit  for  appropriate 
nuclear  power  plant  training  and  work 
experience  through  arrangements  with  the 
academic  sector. 

Discussion 

The  NRC  is  concerned  that  operator 
qualifications  to  deal  with  accidents 
beyond  design  basis  conditions  warrant 
improvement.  Operator  training 
programs  and  related  emergency 
operating  procedures  generally  do  not 
consider  accident  conditions  beyond 
inadequate  core  cooling.  There  is  a 
general  consensus  that  well  qualified 
operators  can  substantially  mitigate  the 
effects  of  severe  accidents.  The  industry 
Degraded  Core  Rulemaking  Program 
(IDCOR)  industry  group,  for  example, 
has  developed  arguments  that  operators 
could  substantially  reduce  the  risk 
posed  by  these  conditions.  The  NRC  is 
considering  the  need  for  more  extensive 
severe  accident  training  and  emergency 
operating  procedures  as  well  as 
engineering  qualifications  for  senior 
operators. 

There  are  numerous  approaches  that 
may  be  taken  regarding  the  issue  of 
improved  operator  capabilities:  the 
Commission  has  decided  to  request 
comments  on  two  approaches.  The 
proposed  amendments  would  only  affect 
persons  associated  with  nuclear  power 
reactors.  They  would  not  affect  persons 
associated  with  non-power  nuclear 
reactors  such  as  research  and  test 
reactors.  Each  alternative  approach  will 
be  considered  in  parallel.  Each  approach 
is  discussed  separately.  Much  of  the 
discussion  of  Alternative  2  duplicates 
that  of  Alternative  1  so  that  each  may  be 
viewed  on  its  own  merits. 

Alternative  1 — Requirements  for  Senior 
Operators 

The  purpose  of  this  proposed 
alternative  is  to  upgrade  the  operating, 
engineering,  and  accident  management 
expertise  provided  on  shift  by 
combining  both  engineering  expertise 
and  operating  experience  in  the  senior 
operator  function.  The  NRC  believes  this 
approach  will  enhance  the  capability  of 
the  operating  staff  to  analyze  and 


respond  to  complex  transients  and 
accidents  and  thereby  further  ensure  the 
protection  of  the  health  and  safety  of  the 
public. 

The  policy  statement  on  engineering 
expertise  on  shift  published  in  the 
Federal  Register  on  October  28. 1985  (50 
FR  43621)  provided  an  interim  method  of 
achieving  more  engineering  capability 
on  shift.  Essentially,  with  Alternative  1 
the  NRC  is  moving  from  interim 
reqtiirements  which  provide  engineering 
capability  for  accident  conditions  (the 
STA).  to  requiring  engineering 
capability,  and  nuclear  power  plant 
operating  experience,  in  the  same 
individual  (the  SO). 

In  Alternative  1,  the  proposed 
amendment  would  require  each 
applicant  for  a  senior  operator  (SO) 
Ucense  to  operate  a  nuclear  reactor, 
after  [4  years  following  the  effective 
date  of  the  rule],  to  have  a  bachelor's 
degree  in  engineering,  engineering 
technology,  or  the  physical  sciences 
from  an  accredited  university  or  college. 
Applicants  with  other  bachelor's 
degrees  from  an  accredited  institution, 
or  from  a  foreign  college  or  university, 
would  be  considered  on  a  case-by-case 
basis  if  the  utility  (licensee]  certifies 
that  the  applicant  has  demonstrated 
engineering  expertise  and  high  potential 
for  the  SO  position.  The  Commission 
does  not  want  to  prevent  individuals 
with  excellent  engineering  experience, 
but  with  nontechnical  degrees,  from 
becoming  SOs:  however,  degree 
equivalency  will  no  longer  be  accepted. 
An  accredited  imiversity  or  college  is 
defined  as  an  educational  institution  in 
the  United  States  which  has  been 
approved  by  a  regional  accrediting 
body. 

The  proposed  amendment  would 
apply  to  applicants  for  a  SO  to  operate  a 
nuclear  power  reactor.  People  who  held 
SO  hcenses  on  [4  years  following  the 
effective  date  of  the  rule]  would  be 
exempt  from  the  degree  requirement. 
Thus,  those  persons  who  hold  a  senior 
operator  license  on  [4  years  following 
the  effective  date  of  the  rule],  would  be 
"grandfathered"  (i.e.,  a  lifetime 
exemption)  by  the  proposed 
amendment.  Even  if  they  were  to  lose 
their  SO  license  in  the  future,  e.g.  due  to 
a  change  in  jobs  of  plants,  they  could 
still  reapply  for  a  new  SO  license 
without  satisfying  the  degree 
requirement.  It  is  recognized  that 
"grandfathering"  current  SOs  could 
result  in  SOs  without  degrees  for  an 
extended  period  of  time.  Since  the 
Commission's  intent  is  to  maintain  at 
least  the  same  degree  of  engineering 
expertise  on  shift  as  currently  exists,  the 
STA  policy  described  under  options  1 


and  2  of  the  October  28, 1985  policy 
statement  (50  FR  43621)  wovid  continue 
in  effect.  Thus,  if  two  "grandfathered" 
SOs  are  used  on  shift  &e  facility 
licensee  would  be  required  to  have  a 
separate  Individual  on  shift  who  has  the 
STA  education  and  experience 
described  in  NUREG-0737.  If  one  of  the 
SOs  has  a  degree  and  one  is 
"grandfathered,"  Option  1  of  the  poUcy 
statement  would  be  satisfied.  When  all 
SOs  have  degrees,  the  policy  statement 
would  no  longer  be  needed. 

The  concurrent  policy  statement  will 
encourage  previously  licensed  SOs  to 
obtain  degrees.  In  the  past  the  NRC  has 
accepted  "equivalents"  to  the  bachelor's 
degree  for  a  separate  STA.  The 
equivalents  were  based  upon 
specialized  utility  training  or  other  work 
experiences.  For  the  proposed 
amendment,  however,  equivalency 
would  not  be  acceptable  to  the  NRC  in 
lieu  of  a  degree.  Because  the 
Commission  is  not  in  a  position  to 
evaluate  the  academic  equivalency  of 
utiUty  training,  it  encourages  utilities  to 
seek  out  academic  institutions  who  will 
evaluate  the  training  programs  and  grant 
course  credit  for  such  equivalency  based 
upon  work  experience  or  specialized 
training.  Thus  the  concurrent  policy 
statement  will  encourage  efforts  to  have 
the  training  accepted  by  the  colleges  for 
partial  credit  toward  fulfilling  the 
requirements  of  an  accredited  degree. 

The  degree  requirement  would  not 
apply  to  licensed  reactor  operators 
(ROs).  However,  the  concurrent  policy 
statement  will  encourage  ROa  to  obtain 
degrees  so  that  they  can  progress  to  the 
SO  position  and  to  other  utility 
positions.  The  Commission  believes  a 
degree  requirement  for  SOs  on  shift 
along  with  the  conciu-rent  policy 
statement  will  not  only  enhance  public 
health  and  safety,  but  will  also  enhance 
promotion  opportimities  for  SOs. 

The  cutoff  date  of  four  years  following 
the  effective  date  of  the  rule  for 
application  for  a  SO  license  by 
individuals  who  do  not  have  degrees  is 
chosen  for  three  reasons.  First  it  will 
allow  operators  now  in  training 
sufficient  time  and  notice  to  complete  a 
degree  before  application.  Second,  it 
should  not  cause  undue  hardship  on 
operators  who  are  now  in  the  process  of 
preparing  and  training  for  the  senior 
operator  license,  and  third,  licensees 
have  been  encouraged  by  the  Policy 
Statement  on  Engineering  Expertise  on 
Shift  (Option  1)  to  move  toward  a  dual- 
role  SO/STA  position.  Furthermore, 
those  operators  who  are  licensed  as  SOs 
on  the  cutoff  date  would  be 
"grandfathered." 

In  Alternative  1.  the  proposed 
amendment  would  also  require  one  year 


of  "hot"  and  at  least  3  years  total 
operating  experience  for  each  applicant 
for  a  SO  license.  A  RO  license  is 
required  in  order  to  get  "hot"  control 
room  operating  experience;  thus,  the 
Iiroposed  amendment  expands  the 
current  NRC  policy,  described  in 
Regulatory  Guide  1.8.  Revision  2,  dated 
April  1987.  "Qualification  and  Training 
of  Personnel  for  Nuclear  Power  Plants," 
to  ensure  that  SOs  with  degrees  have 
sufficient  operating  experience. 
Regulatory  Guide  1*  in  position  C.l.e.. 
allows  an  applicant  for  a  SO  Ucense 
with  a  degree  to  have  only  2  years  of 
responsible  power  plant  experience, 
none  of  which  needs  to  be  as  a  reactor 
operator.  Thus,  Regulatory  Guide  1.8 
will  be  revised  if  the  proposed 
amendment  is  adopted.  The  proposed 
amendment  would  require  the  SO 
applicant  with  a  degree  to  serve  as  a  RO 
at  greater  than  20  percent  power  for  at 
least  1  year.  This  does  not  mean  that  the 
reactor  must  be  at  power  100  percent  of 
the  time  during  the  year,  however,  the  1 
year  time  period  should  not  include 
periods  of  significant  downtime  for 
maintenance  or  refueling  (i.e.,  periods 
that  exceed  6  weeks  duration).  Special 
provisions  are  proposed  in  order  to 
accommodate  those  applicants  from 
facihties  that  are  unable  to  operate 
above  twenty  percent  power  due  either 
to  (a)  the  facilities  not  having  completed 
their  initial  startup  program  and  being 
licensed  to  run  at  power,  or  (b)  the 
facilities  being  in  an  extended  shutdown 
mode.  In  the  case  of  the  facilities  not  yet 
licensed  to  run  at  power,  alternative 
approaches  to  meet  the  twenty  percent 
power  requirement  may  be  approved  by 
the  Commission.  In  the  case  of  facilities 
in  extended  shutdown,  the  Commission 
may  process  the  application  and 
administer  the  written  and  operating 
tests  but  would  defer  issuance  of  the 
senior  operating  license  until  the  twenty 
percent  power  requirement  is  fulfilled. 
This  proposed  requirement  for  a  SO 
applicant  with  a  degree  also  implies  that 
an  appHcant  for  a  RO  license  with  a 
degree  must  only  have  2  years  of  related 
nuclear  power  plant  experience.  This  is 
a  change  to  the  guidance  in  Regulatory 
Guide  1.8  which  endorses  the  American 
National  Standard.  ANSI/ANS-3.1-1981. 
"Selection,  Qualification  and  Training  of 
Persoimel  for  Nuclear  Power  Plants." 
The  standard  indicates  that  a  RO 
applicant  must  have  a  minimum  of  3 
years  of  power  plant  experience  of 
which  at  least  1  year  shall  be  nuclear 
power  experience.  If  the  proposed 
amendment  is  adopted,  it  would 
supersede  the  guidance  in  Regulatory 
Guide  1.8  and  necessitate  its  revision  in 
accord  with  the  amendment.  Also, 
position  C.l.d  of  Regulatory  Guide  1.8, 


on  educational  criteria,  would  have  to 
be  revised  to  reflect  this  amendment. 
The  concurrent  policy  statement  is 
intended  to  encourage  licensees 
(utilities)  and  the  nuclear  industry  to 
provide  incentives  and  management 
opportunities  for  SOs  as  well  as  to 
improve  the  engineering  capabilities  of 
the  on  shift  crew.  The  SO  with  a  degree 
and  shift  operating  experience  can 
become  a  valuable  personnel  resource 
for  the  utility,  one  who  combines  shift 
operational  management  experience 
with  the  potential  for  greater 
management  responsibility.  The  policy 
statement  among  other  things,  will 
encoiu-age  hcensees  to  provide  that 
career  path. 

The  Commission  beheves  that 
requiring  a  degree  will  contribute  to  the 
goal  of  having  SOs  who  have 
operational  experience,  technical  and 
academic  knowledge,  and  educational 
credentials  that  should  improve  their 
performance  as  operators  and  possibly 
open  career  paths  from  which  they  may 
have  been  excluded  in  fte  past  The  SOs 
with  degrees  should  be  able  to  respond 
better  to  off  normal  incidents.  While 
there  will  be  increased  training  to  cover 
accident  conditions,  training  alone  is  not 
sufficient  It  is  impossible  to  cover  every 
eventuality  during  training.  The 
operators  must  have  sufficient 
understanding  of  basic  engineering 
principles,  and  detailed  knowledge  of 
nuclear  design  and  operation  to 
appropriately  respond  to  situations  that 
have  not  been  previously  covered  in 
trainmg  sessions.  In  addition.  SOs  with 
degrees  will  have  greater  opportunity  for 
professional  growth  since  they  will  have 
the  qualifications  needed  to  advance  to 
managerial  positions.  With  the  chance 
for  personal  growth  should  come  greater 
job  satisfaction.  The  validity  of  these 
beliefs  has  been  reenforced  by  the 
experiences  of  licensed  operators 
participating  in  an  ongoing  utility 
sponsored  program  similar  to  what  is 
being  proposed  herein.  The  Commission 
also  believes  that  migration  of  SOs 
upward  into  plant  management  will 
contribute  to  improved  plant  safety. 

Alternative  2 — Requirements  for 
Supervisors 

The  purpose  of  this  proposed 
alternative  is  to  upgrade  the  operating, 
engineering,  and  accident  management 
expertise  provided  on  shift  by 
combining  both  engineering  expertise 
and  operating  experience  in  the  shift 
supervisor  or  senior  manger  function 
described  in  §  50.54(m)(2)(ii)  of  the 
regulations.  The  NRC  believes  this  will 
enhance  the  capability  of  the  operating 
staff  to  analyze  and  respond  to  complex 


52720  Federal  Register  /  Vol.  53.  No.  250  /  Thuraday.  December  29.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Proposed  Rules 


52721 


transients  and  accidents  and  thereby 
further  ensure  the  protection  of  the 
health  and  safety  of  the  pubUc. 

The  policy  statement  on  engineering 
expertise  on  shift  published  in  the 
Federal  Register  on  October  28, 1985  (50 
FR  43621)  provided  an  interim  method  of 
achieving  more  engineering  capability 
on  shift.  Essentially,  with  Alternative  2, 
the  NRC  is  moving  from  interim 
requirements  which  provide  engineering 
capability  for  accident  conditions  (the 
ST  A),  to  requiring  engineering 
capability,  and  nuclear  power  plant 
operating  experience,  in  the  shift 
supervisor  or  senior  manager. 

In  Alternative  2,  the  proposed 
amendment  would  revise  i  50.54, 
Conditions  of  Ucenses,  regarding  the 
requirements  for  a  shift  supervisor  or 
senior  manogcr.  It  makes  a  distinction 
between  power  plant  sites  with  one 
control  room  and  those  with  two  or 
more  control  rooms.  The  intent  of  the 
proposed  amendment  is  to  ensure  that 
there  is  a  separate  shift  supervisor  for 
each  control  room  who  is  responsible 
for  overall  operation  of  all  fueled  units 
operated  by  the  control  room  at  all  times 
there  is  fuel  in  any  of  the  units.  The 
Commission  may  permit  exemptions  to 
the  one  supervisor  per  control  room 
amendment,  on  a  case-by-case  basis,  for 
those  situations  where  control  rooms 
may  be  close  to  each  other.  The 
proposed  amendment  would  require 
each  shift  supervisor,  after  [4  years 
following  the  effective  date  of  the  rule], 
to  have  one  or  more  of  the  following 
enhanced  educational  credentials:  A 
bachelor's  degree  from  a  program 
accredited  by  the  Accreditation  Board 
for  Engineering  and  Technology  (ABET); 
a  professional  engineer  license  issued 
by  a  stale  government;  or,  a  bachelor's 
degree  and  an  Engineer-in-Training 
(EIT)  certificate  that  indicates  one  has 
passed  an  examination  administered  by 
a  state  or  other  recognized  authority. 
This  requirement  will  ensure  a  minimum 
level  of  engineering  expertise  for  each 
shift  supervisor.  The  bachelor's  degree 
with  the  ETT  would  not  necessarily  have 
to  be  in  a  technical  discipline,  provided 
the  person  meets  the  state  education 
and  experience  criteria  for 
administration  of  the  ETT.  The  NRC 
recognizes  that  in  some  states  it  may  not 
be  possible  to  be  registered  as  a 
professional  engineer  or  receive  an  ETT 
certificate  without  having  received 
either  a  bachelor's  degree  from  an  ABET 
accredited  program  or  a  bachelor's 
degree  in  a  technical  discipline.  For 
individuals  in  those  states,  the  NRC  is 
considering  other  options  available  for 
administering  an  EIT  equivalant 
examination.  The  STA  policy  described 


under  options  1  and  2  in  the  October  28, 
1985  policy  statement  (50  FR  43821) 
would  be  eliminated  since  the  shift 
supervisor  would  be  providing  the  ° 
engineering  expertise  on  shift  and  there 
would  be  no  need  for  the  STA. 

In  the  past  the  NRC  has  accepted 
"equivalents"  to  the  bachelor's  degree 
for  a  separate  STA.  The  equivalents 
were  based  upon  specialized  utiUty 
training  or  other  work  experiences.  For 
the  proposed  amendmenC  however, 
equivalency  woidd  not  be  acceptable  to 
the  NRC  in  Ueu  of  one  of  the  educational 
credentials.  Because  the  Commission  is 
not  in  a  position  to  evaluate  the 
academic  equivalency  of  utihty  training, 
it  encourages  utiUties  to  seek  out 
academic  inntitutions  who  will  evaluate 
the  training  programs  and  grant  course 
credit  for  such  equivalency  based  upon 
work  experience  or  speci^ized  training. 
Thus,  the  concurrent  policy  statement 
wUl  encourage  efforts  to  have  the 
training  accepted  by  the  colleges  for 
partial  credit  toward  fulfilling  the 
educational  requirements  for  the  shift 
supervisors. 

The  educational  credential 
requirement  would  not  apply  to  licensed 
reactor  operators  (ROs)  or  senior 
operators  (SOs).  The  concurrent  policy 
statement  will  encourage  all  ROs  and 
SOs  to  obtain  the  enhanced  educational 
credentials  so  that  they  can  progress  to 
the  shift  supervisor  position  and  to  other 
utihty  positions.  The  Commission 
beUeves  that  the  educational 
requirement  for  shift  supervisors,  along 
with  the  current  poUcy  statement,  will 
not  only  enhance  public  health  and 
safety,  but  will  also  provide  a  route  for 
promoting  ROs  and  SOs.  By  restricting 
the  requirement  to  shift  supervisors,  the 
Commission  believes  that  the  normal 
progression  from  RO  to  SO  can  be 
retained  for  those  ROs  and  SOs  who  do 
not  wish  to  obtain  the  enhanced 
educational  credentials  and  who  have 
no  desire  to  enter  management. 

The  date  of  four  years  following  the 
effective  date  of  the  rule  for 
implementation  of  the  educational 
credentials  requirement  for  shift 
supervisors  is  chosen  for  two  reasons. 
First,  it  will  allow  shift  supervisors 
sufficient  time  and  notice  to  complete  a 
degree.  Second,  it  should  not  cause 
undue  hardship  on  shift  supervisors 
since  licensees  have  been  encouraged 
by  the  Policy  Statement  on  Engineering 
Expertise  on  Shift  (Option  1)  to  move 
toward  a  dual-role  SO/STA  position: 
which  has  frequently  been  assumed  by 
the  shift  supervisor. 

In  Alternative  2,  the  proposed 
amendment  would  also  require  one  year 
of  "hot"  and  at  least  3  years  total 


operating  experience  for  each  shift 
supervisor  or  senior  manager.  The 
proposed  amendment  changes  the 
current  NRC  poUcy,  described  in 
Regulatory  Guide  1.8,  Revision  2,  dated 
April  1987,  "Qualification  and  Training 
of  Personnel  for  Nuclear  Power  Plants." 
Regulatory  Guide  1.8,  in  position  C.l.d., 
States  that  a  shift  supervisor  only  needs 
a  high  school  diploma.  Thus,  Regulatory 
Guide  1.8  will  be  revised,  if  the  proposed 
amendment  is  adopted,  to  reflect  the 
new  educational  credentials  and 
experience  required  to  become  a  shift 
supervisor  (i.e.,  3  years  experience  with 
1  year  as  a  RO).  llie  proposed 
amendment  would  require  the  shift 
supervisor  to  serve  as  a  RO  at  greater 
than  20  percent  power  for  at  least  1 
year.  This  does  not  mean  that  the 
reactor  must  be  at  power  100  percent  of 
the  time  during  the  year,  however,  the  1 
year  time  period  should  not  include 
periods  of  significant  downtime  for 
maintenance  or  refueling  (i.e.,  periods 
that  exceed  6  weeks  duration).  Special 
provisions  are  proposed  in  order  to 
accommodate  shift  supervisors  from 
facilities  that  are  unable  to  operate 
above  twenty  percent  power  due  to  the 
faciUties  not  having  completed  their 
initial  startup  program  and  being 
licensed  to  run  at  power.  For  such 
faciUties,  alternative  approaches  to  meet 
the  twenty  percent  power  requirement 
may  be  approved  by  the  Commission. 

llie  concurrent  policy  statement  is 
intended  to  encourage  Ucensees 
(utiUties)  and  the  nuclear  industry  to 
provide  incentives  and  management 
opportunities  for  shift  supervisors  as 
well  as  to  improve  the  engineering 
capabilities  of  the  on  shift  crew.  'The 
shift  supervisor  with  enhanced 
educational  credentials  and  shift 
operating  experience  can  become  a 
valuable  personnel  resource  for  the 
utiUty,  one  who  combines  shift 
operational  management  experience 
with  the  potential  for  greater 
management  responsibility.  The  policy 
statement,  among  other  things,  wiU 
encourage  licensees  to  provide  that 
career  path;  both  for  shift  supervisors 
and  other  operating  personnel  who 
obtain  enhanced  educational 
credentials. 

The  Commission  believes  that 
requiring  enhanced  educational 
credentials  wiU  contribute  to  the  goal  of 
having  shift  supervisors  who  have 
operational  experience,  and  technical 
and  academic  knowledge,  that  should 
improve  their  performance  as 
supervisors  and  possibly  open  career 
paths  from  which  they  may  have  been 
excluded  in  the  past.  The  shift 
supervisors  should  be  able  to  respond 


better  to  off  normal  incidents.  While 
there  will  be  increased  training  to  cover 
accident  conditions,  training  alone  is  not 
sufficient.  It  is  impossible  to  cover  every 
eventuality  during  training.  The  shift 
supervisors  must  have  sufficient 
understanding  of  basic  engineering 
principles,  and  detailed  knowledge  of 
nuclear  design  and  operation  to 
appropriately  respond  to  situations  that 
have  not  l>een  previously  covered  in 
training  sessions.  In  addition,  shift 
supervisors  with  enhanced  educational 
credentials  will  have  greater  opportunity 
for  professional  growth  since  ^ey  will 
have  die  qualifications  needed  to 
advance  to  managerial  positions.  The 
Commission  also  beUeves  that  migration 
of  shift  supervisors  upward  into  plant 
management  will  contribute  to  improved 
overall  plant  safety. 

Conclusion 

Although  the  Commission  believes 
there  is  a  net  benefit  of  the  proposed 
amendments  in  enliancing  public  health 
and  safety,  it  acknowledges  that  this 
judgment  is  based  on  a  quaUtative 
assessment  of  the  relative  contributions 
of  various  factors,  some  with  potential 
positive  impacts  and  others  with 
potential  negative  impacts.  The  most 
significant  positive  factor  is  the 
enhanced  capabiUty  of  the  shift 
operating  staff  to  effectively  manage 
accidents.  Increased  operating 
experience  of  plant  management  is  also 
an  anticipated  longer  term  benefit. 
However,  there  are  possible 
disadvantages.  For  Alternative  1,  they 
include  (1)  the  potential  for  lower 
morale  among  reactor  operators  without 
degrees  whose  natural  career  path, 
promotion  to  the  SO  level  is  blocked, 
and  (2)  the  potential  reduction  of  overall 
operating  experience  on  shift  as  SOs 
with  degrees  move  to  other  work.  For 
Alternative  2,  the  disadvantages  include 
the  potential  for  lower  morale  among 
senior  operators  without  degrees  whose 
promotion  to  the  shift  supervisor  level  is 
blocked. 

Upon  consideration  of  these  and  other 
factors,  such  as  those  identified  by  the 
public  comment  process  on  the  ANPRM, 
the  Commission  concludes,  at  this  time. 
that  the  overall  effect  of  the  proposed 
amendments  would  be  beneficial  and 
would  result  in  greater  plant  safety.  This 
benefit  will  be  achieved  over  time  by 
improved  quality  of  the  operational 
personnel  and  by  plant  management 
that  has  a  better  understanding  of  the 
unique  operational  problems  associated 
with  nuclear  power  reactor  operations. 
The  Commission  beUeves  that 
increasing  the  educational  level  of  the 
operating  staff  will  increase 
professionalism  both  in  the  control  room 


and  throughout  the  utility  with  a 
resultant  improvement  in  plant  safety. 

Invitation  to  Comment 

In  view  of  the  unusual  nature  of  this 
notice  of  proposed  rulemaking,  in  which 
two  alternatives  are  proposed,  the 
Commission  specifically  encourages 
comments  regarding  comparison  of  the 
alternatives.  Comments  are  particuiariy 
soUcited  in  regard  to: 

1.  Which  alternative  is  preferable  assuming 
one  will  be  selected? 

2.  What  are  the  potential  impacts  of  each  of 
the  alternatives  on  Ucensee  staffing? 

3.  Regarding  implementation  of  the 
alteraativea.  would  there  be  a  more 
q>propriate  transition  period  for  each 
alternative  than  the  one  proposed? 

4.  Alternative  2  provides  for  three  different 
methods  for  demonstrating  technical 
expertise  with  educational  credentials. 
Would  some  other  method  be  desirable  for 
this  purpose?  Are  there  other  alternative 
ways  to  demonstrate  knowledge  of 
appropriate  engineering  fundamentals  for 
people  who  may  be  ineligible  to  take  the  EIT 
examination? 

5.  Should  a  requirement  be  Imposed 
requiring  all  senior  operators  to  pass  an 
Engineering  in  Training  (ETT]  or  equivalent 
examination  as  a  measure  of  basic  technical 
expertise  in  addition  to.  or  instead  of.  the  two 
proposals  in  this  notice?  If  such  a 
requirement  were  in  place,  would  it  be 
necessary  to  require  enhanced  educational 
credentials  for  shift  supervisors? 

6.  Independent  of  a  degree  requirement,  is 
there  a  need  for  the  experience  requirements 
to  be  increased  for  the  shift  supervisor 
position?  Are  the  proposed  requirements 
called  for  in  the  two  alternatives  sufficient? 

Additional  Views  of  Commissioner 
Roberts 

In  this  proposed  rulemaking  the 
Commission  is  considering  two 
alternatives  regarding  educaUonal 
requirements  for  operating  personnel. 
The  first  alternative,  which  is  an  old 
proposal,  would  impose  a  degree 
requirement  in  senior  operators.  The 
second  alternative  would  require 
enhanced  educational  credentials  for 
supervisory  personnel.  Although  I  have 
not  reached  a  judgment  on  the  need  for 
supervisory  personnel  to  have  enhanced 
educaUonal  credentials,  I  am  supporting 
the  pubUshing  of  the  second  altemaUve 
in  order  to  obtain  the  benefit  of  the 
public's  comments.  In  the  case  of  the 
degreed  operator  proposal,  I  cannot  do 
so. 

Since  I  have  been  a  member  of  the 
Commission,  there  have  been  numerous 
proposals  dealing  with  the  size, 
qualifications  and  organization  of  the 
operating  crew  at  nuclear  power  plants. 
Several  of  these  proposals  were  adopted 
by  the  Commission  because  it  was 
determined  that  they  would  enhance 


safety;  others  were  discussed  and 
dropped  because  no  basis  was  found  to 
support  them.  The  proposal  for  degreed 
operators  was  an  example  of  the  latter. 

It  is  unfortunate  that  this  issue 
continues  to  surface.  As  reflected  in  the 
earlier  pubUc  comments  on  this  issue, 
the  mere  potential  for  imposition  of  this 
requirement  is  having  a  negative  impact 
on  operator  morale.  I  continue  to  l>elieve 
a  requirement  for  degreed  senior 
operators  is  ill  advised.  Not  only  is  there 
no  demonstrated  safety  benefit  from  this 
action  but  there  is  a  significant  potential 
for  negative  safety  impUcaUons.  To  once 
again  pubUsh  this  proposal  wiU  only 
continue  the  negaUve  impact  this  issue 
is  having  on  operator  morale. 

In  1981,  the  Commission  formed  a 
peer  review  panel  to  consider 
specifically  reactor  operator 
qualifications  including  whether  a  BS 
level  degree  should  be  required  for 
senior  operators.  This  peer  review  panel 
concluded  (ref.  -SECY-82-ie2)  that  not 
only  was  there  no  evidence  that  a 
formal  degree  was  necessary  for  job 
performance  but  that  "imposition  of 
such  a  requirement,  without  evidence 
that  the  requirement  is  needed  to 
perform  the  job,  is  likely  to  result  in  a 
decrement  in  overall  performance  and 
thus  impair  public  safety"  (emphasis 
added).  In  spite  of  numerous  studies 
conducted  by  the  staff  since  1982,  there 
is  stiU  no  evidence  that  a  BS  degree  is 
needed  to  perform  the  job  of  senior 
operator.  In  fact,  in  the  recent  report 
enUUed  "Human  Factors  Research  and 
Nuclear  Safety",  the  National  Research 
Council  Panel  on  Human  Factors 
Research  Needs  in  Nuclear  Regulatory 
Research  recommended  research  in  this 
area  prior  to  making  a  degree 
mandatory.  The  panel  considered  this 
research  a  high  priority  as  "(a)n 
injudicious  regulation  could  lead  to 
problems  with  both  morale  and 
recruiting  without  necessarily  improving 
safety." 

Although  I  agree  that  it  is  valuable  to 
have  persoimel  with  operating 
experience  in  utility  management,  it  is 
inappropriate  to  attempt  to  accomplish 
this  objective  by  so  severely  penalizing 
reactor  operators  and  senior  operators.  I 
do  not  believe  that  one  obtains  the 
moUvaUon  and  abiliUes  that  makes  an 
individual  a  good  manager  merely  by 
obtaining  a  degree.  Those  individuals 
with  moUvaUon  and  abiUty  wiU  pursue 
a  degree  to  improve  their  qualifications. 
There  are  currently  a  significant  number 
of  senior  operators  who  have  degrees. 
This  should  provide  a  sufficient  pool  of 
individuals  resulting  in  an  infusion  of 
operating  exerience  into  utility 
management. 
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I  believe  that  the  Commission  and  the 
industry  have  put  in  place  a  number  of 
programs  which  have  upgraded  and  will 
continue  to  upgrade  the  qualifications  of 
reactor  operators.  In  addition,  the 
increased  recognition  of  the  importance 
of  well  qualified  operators  will  continue 
to  pay  dividends  in  the  future.  A  number 
of  utilities  are  providing  opportimities 
for  their  operators  to  further  their 
education.  I  fully  support  and  encourage 
these  initiatives.  These  programs  will 
allow  those  with  ability  and  desire  to 
progress  up  the  management  chain.  I  am 
confident  that  these  initiatives  will 
enhance  the  safe  operation  of  our 
nuclear  power  plants.  However,  one  can 
not  expect  immediate  results.  These 
initiatives  take  time  to  show 
improvements. 

When  commenting  on  Alternative  2  of 
the  proposed  rulemaking  I  will  be 
particularly  interested  in  comments 
concerning  the  viability  of  this  proposal. 
To  be  viable,  this  proposal  must  allow 
for  the  orderly  progression  of  operating 
personnel  through  the  ranks  fiom 
auxiliary  operator  to  shift  supervisor  so 
as  to  ensure  experienced  personnel  on 
shift.  Specifically,  I  would  like  to  know, 
from  the  perspective  of  current 
operating  personnel,  how  accessible  are 
ABET  accredited  engineering  programs? 
If  the  PE  or  ETT  options  are  selected, 
which  states  allow  registration  and/or 
classification  as  an  HIT  without  an 
ABET  accredited  degree?  In  light  of  the 
fact  that  states  require  work  experience 
to  be  registered  as  a  PE  and,  with  a  non- 
accredited  engineering  or  related  degree, 
often  require  work  experience  to  be 
classified  as  an  HIT,  will  state 
registration  boards  grant  credit  for 
operating  experience  as  "acceptable 
professional  experience  ...  of  a  grade 
and  character  indicating  that  the 
applicant  may  be  competent  to  practice 
engineering"?  If  credit  is  granted  for 
operating  experience,  does  this 
experience  have  to  be  acquired  after 
receiving  a  degree? 

I  will  also  be  interested  in  comments 
in  response  to  Questions  4,  5  and  6  of 
the  Invitation  to  Comment. 

Environmental  Impact — Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperworic  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  numbers  3150- 
0011,  3150-0018.  and  3150-0090. 

Regidatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  for  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  regulatory  analysis  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  Lower  Level.  NW..  Washington. 
DC.  Single  copies  of  the  analysis  may  be 
obtained  from  M.  R.  Fleishman,  Office  of 
Nuclear  Regulatory  Research, 
Washington,  DC  20555,  telephone  (301) 
492-3794. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  in(ficated  under 
the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants.  It 
also  affects  individuals  licensed  as 
operators  at  these  plants.  The 
companies  that  own  these  plants  and 
the  individual  plant  employees  licensed 
to  operate  them  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  in  13  CFR  Part  121.  Since 
these  companies  are  dominant  in  their 
service  areas,  this  proposed  rule  does 
not  fall  within  the  purview  of  the  Act. 

However,  because  there  may  be  now 
or  in  the  future  small  entities  which  will 
provide  licensed  operators  to  nuclear 
power  plants  on  a  contractual  basis,  the 
NRC  is  specifically  seeking  comment  as 
to  how  the  regulations  will  affect  them 
and  how  the  regulations  may  be  tiered 
or  otherwise  modified  to  impose  less 
stringent  requirements  on  them  while 
still  adequately  protecting  the  public 
health  and  safety.  Those  small  entities 
which  offer  comments  on  how  the 
regulations  could  be  modified  to  take 
into  account  the  differing  needs  of  small 
entities  should  specifically  discuss  the 
following  items: 

1.  The  size  of  tlieir  business  and  how  the 
proposed  regulations  would  result  in  a 
significant  economic  burden  upon  them  as 


compared  to  larger  organizations  in  the  same 
business  community. 

2.  How  the  proposed  regulations  could  be 
modiRed  to  take  into  account  their  differing 
needs  or  capabilities. 

3.  The  benefits  that  would  accrue,  or  the 
detriments  that  would  be  avoided,  if  the 
proposed  regulations  were  modified  as 
suggested  by  the  commenter. 

4.  How  the  proposed  regulations,  as 
modified,  would  more  closely  equalize  the 
impact  of  NRC  regulations  or  create  more 
equal  access  to  the  benefits  of  Federal 
programs  as  opposed  to  providing  special 
advantages  to  any  individuals  or  groups. 

5.  How  the  proposed  regulations,  as 
modified,  would  still  adequately  protect  the 
public  health  and  safety. 

The  comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Backfit  Analysis 

As  required  by  10  CFR  50.109,  the 
Commission  has  completed  a  backfit 
analysis  for  the  proposed  rule.  The 
Commission  has  determined,  based  on 
this  analysis,  that  backfitting  to  comply 
with  the  requirements  of  this  proposed 
rule  will  provide  a  substantial  increase 
in  protection  to  public  health  and  safety 
or  the  common  defense  and  security  at  a 
cost  which  is  justified  by  the  substantial 
increase.  The  backfit  analysis  on  which 
this  determination  is  based  reads  as 
follows: 

1.  Statement  of  the  specific  objectives 
that  the  proposed  backfit  is  designed  to 
achieve. 

The  objective  of  the  proposed  rule  is 
to  upgrade  the  operating,  engineering, 
and  accident  management  expertise 
provided  on  shift  by  combining  both 
engineering  expertise  and  operating 
experience  in  die  senior  operator  or  shift 
8u[>ervi8or  functions. 

2.  General  description  of  the  activity 
that  would  be  required  by  the  licensee 
or  applicant  in  order  to  complete  the 
backfit 

The  proposed  rule,  under  Alternative 
1,  would  require  each  applicant  for  a 
senior  operator  (SO)  license  to  operate  a 
nuclear  power  reactor,  after  [4  years 
following  the  effective  date  of  the  rule], 
to  have  a  bachelor's  degree  in 
engineering,  engineering  technology,  or 
the  physical  sciences  fi^Dm  an  accredited 
imiversity  or  college.  Applicants  with 
other  bachelor's  degrees  from  an 
accredited  institution,  or  from  a  foreign 
college  or  university,  would  be 
considered  on  a  case-by-case  basis  if 
the  utility  (licensee)  certifies  that  the 
applicant  has  demonstrated  engineering 
expertise  and  high  potential  for  the  SO 
position.  The  Cominission  does  not  want 
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to  prevent  individuals  with  excellent 
engineering  experience,  but  with 
nontechnical  degrees,  from  becoming 
SOs;  however,  degree  equivalency  will 
no  longer  be  accepted.  An  accredited 
university  or  college  is  defined  as  an 
educational  institution  in  the  United 
States  which  has  been  approved  by  a 
regional  accrediting  body. 

The  proposed  amendment  would 
apply  only  to  applicants  for  a  SO  license 
to  operate  a  nuclear  power  reactor. 
People  who  hold  SO  licenses  on  [4  years 
following  the  effective  date  of  the  rule] 
would  be  exempt  from  the  degree 
requirement.  Those  persons  who  hold  a 
senior  operator  license  on  [4  years 
following  the  effective  date  of  the  rule] 
would  be  "grandfathered"  by  the 
proposed  rule.  The  proposed  -' 

amendment  would  not  apply  to  SO   ~ 
applicants  for  non-power  nuclear 
reactors  such  as  research  and  test 
reactors.  Licensed  reactor  operator 
(ROs)  would  not  be  required  to  have  a 
degree.  The  proposed  rule  would  also 
require  one  year  of  "hot"  (i.e.  as  an  RO 
at  greater  than  20  percent  power)  and  at 
least  3  years  total  operating  experience 
for  each  applicant  for  a  SO  license. 
Special  provisions  would  be  proposed  to 
accommodate  those  applicants  from 
facilities  that  are  unable  to  operate 
above  20  percent  power. 

The  proposed  requirements  of 
Alternative  1  would  only  apply  to  power 
reactor  licensees  indirectly.  There 
would  be  no  modification  of  or  addition 
to  the  organization,  i.e.  administrative 
and  functional  structure,  required  to 
operate  a  nuclear  power  reactor  as  a 
result  of  this  proposed  amendment 
because: 

1.  the  person  to  whom  the  SOs  report 
would  not  change: 

2.  the  number  of  SOs  per  shifi  would  not 
change: 

3.  the  total  number  of  operators  per  shift 
would  not  change; 

4.  the  training  requirements,  written 
examinations  and  operating  tests  for  a  SO 
would  not  change;  and 

5.  the  tasks  performed  by  a  SO  would  not 
change. 

However,  the  power  reactor  licensees 
would  have  to  get  new  SOs  from  a  group 
of  individuals  who  already  have 
appropriate  degrees  or  else  provide  the 
educational  oppportimity  for  their  own 
employees  to  obtain  a  degree. 

"11)6  proposed  rule,  under  Alternative 
2,  would  require  a  separate  shift 
supervisor  for  each  control  room  who  is 
responsible  for  overall  operation  of  all 
fueled  units  operated  by  the  control 
room  at  all  times  there  is  fuel  in  any  of 
the  units.  The  requirement  would  only 
apply  to  power  reactor  licensees;  it 
.would  not  apply  to  licensees  for  non- 


power  nuclear  reactors  such  as  research 
and  test  reactors.  Exemptions  to  the  one 
supervisor  per  control  room 
requirement,  may  be  permitted,  on  a 
case-by-case  basis,  for  those  situations 
where  control  rooms  may  be  close  to 
each  other.  Each  shift  supervisor,  after 
(4  years  following  the  effective  date  of 
the  rule],  would  need  to  have  one  or 
more  of  the  following  enhanced 
educational  credentials:  A  bachelor's 
degree  from  a  program  accredited  by  the 
Accreditation  Board  of  Engineering  and 
Technology  (ABET);  a  professional 
engineer  license  issued  by  a  state 
government;  or,  a  bachelor's  degree  and 
an  Engineer-in-Training  (ETT)  certificate 
that  indicates  one  has  passed  an 
examination  administered  by  a  state  or 
other  recognized  authority.  "This 
requirement  will  ensure  a  minimimi 
level  of  engineering  expertise  for  each 
shift  supervisor.  The  bachelor's  degree 
with  the  ETT  would  not  necessarily  have 
to  be  in  a  technical  discipline  provided 
the  person  meets  the  state  education 
and  experience  criteria  for 
administration  of  the  ETT.  The  proposed 
rule  woidd  also  reqtiire  one  year  of 
"hot"  and  at  least  3  years  total  operating 
experience  for  each  shift  supervisor  or 
senior  manager.  Special  provisions 
would  be  proposed  to  accommodate 
those  applicants  from  facilities  that  are 
unable  to  operate  above  20  percent 
power. 

3.  Potential  change  in  the  risk  to  the 
public  from  the  accidental  off-site 
release  of  radioactive  material. 

It  is  not  feasible  to  quantitatively 
evaluate  the  change  in  risk  to  the  public 
as  a  residt  of  the  proposed  rule.  That  is. 
the  effect  of  the  SO  or  shift  supervisor 
on  the  probability  and  consequences  of 
an  accident,  and  the  change  in  the 
probability  and  consequences  of  an 
accident  as  a  result  of  requiring  either 
the  SO  to  have  a  bachelor's  degree  or 
the  shift  supervisor  to  have  enhanced 
educational  credentials  is  not  known. 
The  Commission  believes  that  requiring 
degrees  for  SOs  or  enhanced 
educational  credentials  for  shift 
supervisors  will  contribute  to  the  goal  of 
having  SOs  or  shift  supervisors  who 
have  operational  experience  and 
technical  and  academic  knowledge  that 
should  improve  their  performance  as 
operators  and  possibly  open  career 
paths  from  which  they  may  have  been 
excluded  in  the  past.  The  SOs  with 
degrees  or  shift  supervisors  with 
enhanced  educational  credentials 
should  be  able  to  respond  better  to  off 
normal  incidents.  While  there  will  be 
increased  fraining  to  cover  accident 
conditions,  training  alone  is  not 
sufficient.  It  is  impossible  to  cover  every 
eventuality  during  training.  The 


operators  must  have  sufficient 
understanding  of  basic  engineering 
principles,  and  detailed  knowledge  of 
nuclear  design  and  operation  to 
appropriately  respond  to  situations  that 
have  not  been  previously  covered  in 
fraining  sessions.  In  addition.  SOs  with 
degrees  or  shift  supervisors  with 
enhanced  educational  credentials  will 
have  greater  opportunity  for 
professional  growth  since  they  will  have 
the  qualifications  needed  to  advance  to 
managerial  positions,  llie  Commission 
believes  that  there  will  also  be  an 
improvement  in  plant  safety  as  SOs  or 
shift  supervisors  migrate  upward  into 
plant  management  although  this 
improvement  could  be  counter  balanced, 
in  part,  by  a  potential  reduction  in 
overall  operating  experience  on  shift  as 
SOs  with  degrees  move  to  other  work. 

4.  Potential  impact  on  radiological 
exposure  of  facility  employees. 

There  is  not  expected  to  be  any 
significant  change  in  the  radiological 
exposure  of  facility  employees  due  to 
the  proposed  rule  except  for  the 
tmquantifiable  reduction  in  the 
probability  and  consequences  of  an 
accident  and  the  subsequent  reduction 
in  exposure. 

5.  Installation  and  continuing  costs 
associated  with  the  backfit,  including 
the  cost  of  facility  downtime  or  the  cost 
of  construction  delay. 

One  of  the  questions  posed  in  the  May 
30. 1986  ANPRM.  relative  to  Alternative 
1.  concerned  what  the  implementation 
and  operation  costs  of  the  proposed 
amendment  would  be  to  the  utilities. 
The  cost  estimates  received  ranged  from 
negligible  to  prohibitive.  Various 
scenarios  for  achieving  the  desired 
staffing  level  of  SOs  with  degrees  were 
assumed.  These  varied  from  hiring 
individuals  with  degrees  and  passing 
them  through  the  normal  utility  training 
programs  to  taking  ROs  and  sending 
them  to  college  while  either  paying  them 
at  overtime  rates  or  hiring  replacement 
ROs.  A  utility  could  also  implement  an 
onsite  college  degree  program  for  its 
operators,  for  example,  a  program 
currenUy  being  run  for  an  operating 
plant  costs  $250,000  per  year  to  educate 
60  people.  The  range  of  costs  of  such  an 
onsite  program  are  estimated  to  vary 
from  $250,000  to  $480,000  per  year.  The 
cost  to  the  utilities  of  Alternative  2 
would  be  less  since  there  would  be 
fewer  shift  supervisors  to  train. 

It  is  clear  that  there  are  nimierous 
methods  that  can  be  used  to  implement 
the  proposed  rule  with  an  extreme  range 
of  costs  depending  on  the  method 
adopted.  It  would  be  a  utility's  choice  as 
to  which  method  to  adopt,  taking  into 
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account  the  various  cost  and  personnel 
considerations. 

6.  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  effect  on  other 
proposed  and  existing  regulatory 
requirements. 

There  would  be  no  dianges  in  the 
plant  or  operational  complexity  and 
hence,  no  potential  safety  impact  related 
to  them.  However,  tiiere  would  be  an 
effect  on  the  guidance  provided  in 
Regulatory  Guide  1.8.  Relative  to 
Alternative  1.  the  guidance  in 
Regulatory  Guide  1.8  allows  an 
applicant  for  a  SO  license  with  a  degree 
to  have  only  2  years  of  responsible 
power  plant  experience,  none  of  which 
needs  to  be  as  a  reactor  operator.  This 
would  have  to  be  revised  if  Alternative 
1  is  adopted  since  the  proposed 
amendment  would  require  a  SO 
applicant  with  a  degree  to  serve  as  a  RO 
at  greater  than  20  percent  power  for  at 
least  1  year.  Furthermore,  the  guidance 
indicates  that  a  RO  applicant  must  have 
a  mininiiiTn  of  3  years  of  power  plant 
experence  of  which  at  least  1  year  shall 
be  nuclear  power  experience.  This 
would  have  to  be  revised  since  it  is 
inconsistent  with  the  proposed 
amendment  which  implies  that  an 
appUcant  for  a  RO  license  with  a  degree 
must  have  2  years  of  related  nuclear 
power  plant  experience.  Finally, 
position  C.l.d  of  the  Regulatory  Guide 
would  have  to  be  revised  to  indicate 
that  a  bachelor's  degree  is  the  minimum 
educational  requirement  for  a  SO 
candidate  rather  than  a  high  school 
diploma.  Relative  to  Alternative  2. 
current  guidance  in  Regulatory  Guide 
1.8,  Revision  2,  April  1987, 
"Qualification  and  Training  of  Personnel 
for  Nuclear  Power  Plants,"  states  that  a 
shift  supervisor  only  needs  a  hi^  school 
diploma.  This  would  have  to  be  revised, 
if  Alternative  2  is  adopted,  to  reflect  the 
new  educational  credentials  and 
experience  required  to  become  a  shift 
supervisor  (i.e.,  3  years  experience  with 
1  year  as  a  RO). 

7.  The  estimated  resource  burden  in 
the  NRC  associated  with  the  proposed 
backfit  and  the  availability  of  such 
resources. 

It  is  anticipated  that  there  will  be 
relatively  minor  impact  on  NRC  staff 
resources  as  a  result  of  implementing 
the  proposed  rule.  For  Alternative  1. 
there  may  be  some  increase  in  the 
number  of  applications  to  process  and 
tests  to  administer,  because  of  the 
attempts  of  current  ROs  to  become  SOs 
prior  to  the  cut-off  date,  but  this  should 
not  cause  a  significant  impact  on  the 
NRC  staff.  No  new  resource 
requirements  are  expected. 


8.  TTie  potential  impact  of  differences 
in  facility  type,  design  or  age  on  the 
relevancy  and  practicality  of  the 
proposed  backfit 

The  proposed  rule  only  applies  to  SO 
applicants  for  operation  of  a  nuclear 
power  reactor  or  to  shift  supervisors.  It 
does  not  apply  to  SO  applicants  or  shift 
supervisors  for  non-power  nuclear 
reactors  such  as  research  and  test 
reactors. 

The  facility  type,  design  or  age  should 
have  no  relevancy  to  the  impact  or 
practicality  of  the  proposed  bad^t  For 
Alternative  1,  the  degree  to  which  each 
utility  licensee  has  already  implemented 
an  educational  program  would  be  most 
important  Those  facilities  which  have 
implemented  such  a  program  will  clearly 
be  less  affected  by  the  proposed  backfit 
than  would  those  facilities  that  have 
not.  For  Alternative  2,  die  number  of 
reactors  and  control  rooms  on  a  site 
would  have  greater  significance.  Those 
facilities  which  have  only  one  control 
room  on  their  site  would  be  least 
affected  by  the  proposed  rule. 

9.  Whether  the  proposed  backfit  is 
interim  or  final  and,  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

The  proposed  rule,  when  made 
effective,  would  be  in  final  form  and  not 
on  an  interim  basis. 

Alternative  1 — Requirements  for  Senior 
Operators 

List  of  Subjects  in  10  CFR  Part  55 

Manpower  training  programs.  Nuclear 
power  plants  and  reactors.  Penalty, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  55. 

PART  55— OPERATORS'  LICENSES 

1.  The  authority  citation  for  Part  55 
continues  to  read  as  follows: 

Authority:  Sees.  107, 161, 182,  68  Stat  939, 
948.  953.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2137,  2201,  2232.  2282); 
sees.  201.  as  amended.  202,  88  Stat.  1242,  as 
amended.  1244  (42  U.S.C.  5841.  5842). 

Sections  55.41,  55.43.  55.45,  and  55.59  also 
issued  under  sea  306,  Pub.  L  97-425,  96  Stat. 
2262  (42  U.S.C.  10226).  Section  55.61  also 
issued  under  sees.  166, 187, 66  SUt.  955  (42 
U.S.C.  223ft  2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  §}  55.3.  55.21, 
55.49.  and  55.53  are  issued  under  sec.  161i,  68 
Stat  949,  as  amended  (42  U.S.C.  2201(i)]:  and 
§9  55.9,  55.23. 55.25,  and  S5.53(f)  are  issued 


under  tec  181a  68  Stat  960,  as  amended  (42 
U.S.a  2201(0)). 

2.  In  S  55.4,  a  new  definition  is  added 
in  alphabetical  order  to  read  as  follows: 

§  55.4    DeMniHona. 

*  •        •        •        • 

"Accredited  university  or  college" 
means  an  educational  institution  in  the 
United  States  which  has  been  approved 
by  a  regional  accrediting  body. 

•  •        •        •        * 

3.  In  S  55.31,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

SS5.31    How  to  apply. 

***** 

(e)  Each  applicant  for  a  senior 
operator  license  to  operate  a  nuclear 
power  reactor,  after  (4  years  following 
the  effective  date  of  the  rule],  must  have 
a  bachelor's  degree  in  engineering, 
engineering  technology,  or  the  physical 
sciences  from  an  accredited  university 
or  college.  Applicants  with  other 
bachelor's  degrees  from  an  accredited 
institution,  or  from  a  foreign  college  or 
imiversity,  will  be  considered  on  a  case- 
by-case  basis  if  the  reactor  plant 
licensee  certifies  that  the  applicant  has 
demonstrated  engineering  expertise  and 
high  potential  for  the  senior  operator 
position.  In  addition,  except  as  noted  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  after  [4  years  following  the 
effective  date  of  the  rule],  each 
applicant  for  a  senior  operator  license 
must  have  at  least  three  years  of 
operating  experience  at  a  nuclear  power 
plant  of  which  one  year's  experience 
must  be  as  a  licensed  control  room 
operator  for  a  nuclear  power  reactor 
operating  at  greater  than  twenty  percent 
power.  At  least  six  months  of  the 
nuclear  power  plant  experience  must  be 
at  the  plant  for  which  the  applicant 
seeks  the  license.  An  authorized 
representative  of  the  facility  licensee 
will  verify  that  the  requirements  of  this 
paragraph  have  been  met  as  a  part  of 
certifying  the  appUcant's  qualifications 
pursuant  to  paragraph  (a)(4]  of  this 
section.  Any  person  holding  a  senior 
operator  license  on  [4  years  following 
the  effective  date  of  the  rule]  is  exempt 
from  the  requirement  to  have  a 
bachelor's  degree. 

(1)  For  each  applicant  from  a  facility 
that  has  not  completed  preoperational 
testing  and  an  initial  startup  test 
program  as  described  in  its  Final  Safety 
Analysis  Report,  as  amended  and 
approved  by  the  Commission,  and  has 
not  yet  been  licensed  to  operate  at 
power,  the  Commission  may  approve 
alternatives  that  provide  experience 
equivalent  to  operation  at  twenty 
percent  power. 
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(2)  For  each  applicant  from  a  facilify 
that  has  (i)  completed  preoperational 
testing  as  described  in  its  Final  Safefy 
Analysis  Report,  as  amended  and 
approved  by  the  Commission,  and  (ii)  is 
in  an  extended  shutdown  which 
precludes  operation  at  greater  than 
twenfy  percent  power,  the  Commission 
may  process  the  application  and  may 
administer  the  written  examination  and 
operating  test  required  by  S  S  55.43  and 
55.45  of  this  part,  but  may  not  issue  the 
license  until  the  required  evidence  of 
operation  at  greater  than  twenty  percent 
power  is  supplied. 

Alternative  2 — Requirements  for 
Supervisors 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust  Classified  information.  Fire 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authorify  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 

PART  SO-DOMESTIC  UCENSINQ  OF 
PRODiJCTION  AND  UTIUZATION 
FACILITIES 

1.  The  authorify  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103, 104. 105. 161, 182, 
183. 186, 169,  68  Stat.  936,  937.  938,  948,  953, 
954,  955,  956,  as  amended,  sec.  234,  83  Stat 
1244,  as  amended  (42  U.S.C.  2132.  2133.  2134, 
2135,  2201.  2232,  2233,  2236.  2239.  2282);  sees. 
201,  as  amended,  202,  206, 88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601.  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936, 955.  as  amended  (42  U.S.C.  2131, 
2235);  sec.  102,  Pub.  L  91-190.  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.23,  50.35.  50.55,  and 
50.56  also  issued  under  sec.  185,  68  Stat  955 
(42  U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  sea 
122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184,  68  Stat 
954,  as  amended  (42  U.S.C.  2234).  Section 
50.103  also  issued  under  sec.  108,  68  Stat.  939, 
as  amended  (42  U.S.C.  2136).  Appendix  F  also 
issued  under  sea  187.  68  Stat  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sec.  223,  68  Stat  958,  as 
amended  (42  U.S.C  2273);  SS  50.10(a),  (b). 


and  (c).  50.44,  50.46,  50.48.  50.54,  and  50.80(a) 
are  issued  under  sec.  161b,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201(b));  S!  50.10(b)  and 
(c),  and  50.54  are  issued  under  sec.  161i,  68 
SUt  949,  as  amended  (42  U.S.C.  2201(i));  and 
S§  50.9,  50.55(e),  50.59(b),  50.70,  50.71,  50.72, 
60.73,  and  50.78  are  issued  under  sec.  161o,  66 
Stat  950,  as  amended  (42  U.S.C.  2201(o)). 

2.  In  S  50.54.  paragraph  (m)(3)  is 
removed  and  the  introductory  text  to 
paragraph  (m)(2)  and  paragraph 
(m)(2](ii)  are  revised,  to  read  as  follows: 

§50.S4    CondHiofMofilcmMs. 

(m)  *  *  • 

(2)  Notwithstanding  any  other 
provisions  of  this  section,  licensees  of 
nuclear  power  units  shall  meet  the 
foUowing  requirements: 

(i)  *  *  * 

(ii)(A)  For  single  unit  sites  or  multiple 
unit  sites  with  one  control  room,  the 
licensee  shall  have  at  its  site  a  person 
holding  a  senior  operator  license  for  all 
fueled  units  at  the  site  who  is  assigned 
responsibility  for  overall  plant  operation 
at  all  times  there  is  fuel  in  any  unit 

(B)  For  multiple  unit  sites  with  two  or 
more  control  rooms,  the  licensee  shall 
have  at  its  site  a  person  for  each  control 
room  who:  holds  a  senior  operator 
license  for  all  fueled  units  operated  by 
the  control  room;  and  is  responsible  for 
overall  operation  of  these  units  at  all 
times  there  is  fuel  in  any  of  them. 
Exemptions  may  be  considered  on  a 
case-by-case  basis  taking  into  account 
the  physical  location  of  the  control 
rooms. 

(C)  After  [4  years  following  the 
effective  date  of  the  rule],  each  person 
described  in  paragraphs  (m)(2)(ii)(A] 
and  (m)(2)(ii)(B)  of  this  section  must 
have  one  or  more  of  the  following 
educational  credentials:  A  bachelor's 
degree  from  a  program  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology  (ABET);  a  professional 
engineer  license  issued  by  a  state 
govenunent;  or,  a  bachelor's  degree  and 
an  Engineer-in-Training  (ETT)  certificate 
that  indicates  one  has  passed  an 
examination  administered  by  a  state  or 
other  recognized  authorify. 

(D)  Except  as  noted  below,  after  [4 
years  following  the  effective  date  of  the 
rule],  each  person  described  in 
paragraphs  (m)(2)(ii)(A)  and  (m)(2)(ii)(B) 
of  this  section  must  have  at  least  three 
years  of  operating  experience  at  a 
nuclear  power  plant  of  which  one  year's 
experience  must  be  as  a  licensed  control 
room  operator  for  a  nuclear  power 
reactor  operating  at  greater  than  twenfy 
percent  power.  At  least  six  months  of 
the  nuclear  power  plant  experience  must 
be  at  the  plant  for  which  the  person  has 
responsibilify.  For  each  person  at  a 


plant  that  has  not  completed 
preoperational  testing  and  an  initial 
startup  test  program  as  described  in  its 
Final  Safefy  Analysis  Report  as 
amended  and  approved  by  the 
Commission,  and  has  not  yet  been 
licensed  to  operate  at  power,  the 
Commission  may  approve  alternatives 
that  provide  experience  equivalent  to 
operation  at  twenfy  percent  power. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Acting  Secretary  for  the  Commission. 
[FR  Doc.  29993  Filed  12-28-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  88-AEA-4] 

Proposed  Alteration  of  Restricted 
Area  R-6601  Fort  A.P.  Hill,  VA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  boundaries  and  change  the 
controlling  agency  for  Restricted  Area 
R-6601  Fort  A.P.  Hill,  VA.  The 
Department  of  the  Army  has  requested 
an  enlargement  of  R-6601  to 
accommodate  additional  training 
requirements.  In  addition,  the  proposed 
action  would  revise  the  assigned 
controlling  agency. 

DATES:  Comments  must  be  received  on 
or  before  February  13, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Director,  FAA, 
Eastern  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  88-AEA-4. 
Federal  Aviation  Administration,  JFK 
International  Airport,  The  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
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Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-6253. 
SUPPLEMENTARY  INFORMATIOtJ: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy  aspects  of  the  proposal.  Send 
comments  on  environmental  and  land 
use  aspects  to:  Ron  Boucher, 
Environmental  Coordinator,  Attn.: 
AFZI-DEH,  Fort  A.P.  Hill.  Bowling 
Green,  VA  22427-5000. 

Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AEA-4."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
increase  the  size  of  Restricted  Area  R- 
6601  by  approximately  2  miles  to  the 
northeast  and  about  Vi  mile  to  the 
southwest.  This  enlargement  is  needed 
to  permit  more  effective  utilization  of 
terrain  and  installation  facilities  and  to 
provide  increased  training  opportunities 
in  establishing  mortar  and  artillery  firing 
positions  during  advance  and  retrograde 
operations.  All  additional  land  to  be 
incorporated  into  R-6601  is  owned  by 
Fort  A.P.  HilL  In  addition,  the 
amendment  would  revise  the  controlling 
agency  assigned  for  R-6e01.  Section 
73.66  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  74.00.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a}.  1354(a0. 15ia 
1522:  Executive  Order  10854;  49i  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

§73.66    lAmmidMl] 

2.  S  73.66  is  amended  as  follows: 


R-6601  Fort  A.P.  Hill.  VA     (Amended) 

By  removing  the  present  boundaries  and 
controlling  agency  and  substituUng  the 
following: 

Boundaries.  Beginning  at  lat.  3H'0*'37'  N.. 
long.  77°18'45"  W.;  thence  along  U.S. 
Highway  301:  to  lat.  38°0e'45'  N..  long. 
77°12'00'  W.;  thence  along  U.S.  Highway  17; 
to  lat.  38'07'50'  N.,  long.  77°08'30"  W.;  to  lat. 
38°(}5'30'  N.,  long.  77*09'06*  W.;  to  lat. 
38'04'40'  N.,  long.  7ri0'20'  W.;  to  lat. 
38*03'12'  N.,  long.  7ro9'35'  W.;  to  lat. 
38'02'22"  N..  long.  77*11'40'  W.;  to  lat. 
38°02'30'  N..  long.  7ri4'40'  Wm  to  lat. 
38°(n'50'  N.,  long.  77M6'08'  W.;  to  lat. 
38°02'15'  N.,  long.  7ri804'  W.;  to  lat 
38"02'40'  N.,  long.  77*1900'  W.;  thence  to  the 
point  of  beginning. 

Controlling  agency.  FAA,  Richmond  ATCT. 

Issued  in  Washington,  DC.  on  December  21, 
1986. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  88-29894  Filed  12-28-86;  8.45  am] 

WLUNQ  CODE  4t10-1»-« 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  453 

Mandatory  Review  of  ttie  Funeral 
Industry  Practices  Trade  Regulation 
Rule 

agency:  Federal  Trade  Commission. 
action:  Rescheduling  of  the  additional 
public  hearing  in  Washington,  DC. 

SUMMARY:  On  December  1, 198a  the 
Presiding  Officer  published  in  the 
Federal  Register  (53  FR  48550)  an 
announcement  that  an  additional  public 
hearing  would  be  held  on  January  17, 
1989,  in  Washington,  DC.  The  Presiding 
Officer  has  now  rescheduled  that 
hearing  to  commence  on  February  3, 
1989. 

DATES:  The  public  hearing  will 
commence  in  Washington.  DC,  at  9:30 
a.m.  on  February  3, 1989.  in  Room  332, 
Federal  Trade  Commission  Building,  6th 
and  Pennsylvania  Avenue  NW., 
Washington,  DC. 

FOR  FUTHER  INFORMATtON  CONTACT 

Henry  B.  Cabell,  Presiding  Officer,  Room 

319,  Federal  Trade  Commission,  6th  and 

Pennsylvania  Avenue  NW.,  Washington, 

DC  20580,  telephone  number:  202-326- 

3642. 

SUPPlfMENTARV  INFORMATION:  On 

December  1, 1988,  the  Presiding  Officer 
publishing  in  the  Federal  Register  (53  FR 
48550)  an  annoimcement  that  an 
additional  public  hearing  would  be  held 
on  January  17, 1989,  for  the  purpose  of 
receiving  testimony  upon  substantial 
economic  issues  from  three  expert 


witnesses,  Dr.  Burt  F.  Bamow,  Dr. 
Timothy  P.  Daniel,  and  Dr.  Fred  S. 
McChesney. 

In  order  to  accommodate  all  of  the 
witnesses  who  requested  an  opportunity 
to  testify  at  the  San  Francisco, 
California  hearing,  it  has  been  necessary 
to  extend  that  hearing  through  January 
18, 1989.  For  this  reason,  the  Presiding 
Officer  has  rescheduled  the  additional 
Washington,  DC  hearing  to  commence 
on  February  3, 1989.  Only  the  witnesses 
named  above  will  be  permitted  to 
testify. 

List  of  Subjects  in  16  CFR  Part  453 

Funeral  homes.  Price  disclosiu-e. 
Trade  practices. 
Henry  B.  CabeU, 

Presiding  Officer. 

[FR  Doc.  88-29942  Filed  12-26-88;  8:45  am) 

BILUNG  CODE  <7S0-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  50 

Notification,  Investigation,  Reports 
and  Records  of  Accidents,  Injuries, 
Illnesses,  EmploymenL  and  Coal 
Production  in  Mines 

AGENCY:  Mine  Safety  and  health 

Administration,  Labor. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  Extension  of  comment 

period. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  advance  notice  of  proposed 
rulemaking  (ANPRM)  for  30  CFR  Part  50 
which  requires  mine  operators  to 
investigate  mine  accidents  and  injuries; 
report  mine  accidents,  injuries,  illnesses, 
employment,  and  coal  production;  and 
maintain  copies  of  these  reports. 
DATE:  Written  comments  must  be 
received  on  or  before  February  17, 1989. 
ADDRESS:  Send  comments  to  Patricia  W. 
Silvey,  Director,  office  of  Standards, 
Regulations,  and  Variances,  MSHA. 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
(703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 

November  14. 1988.  MSHA  published  an 
ANPRM  in  the  Federal  Register  (53  FR 
45878]  on  30  CFR  Part  50  which  sets 
forth  investigation,  recordkeeping,  and 
reporting  requirements.  Mine  operators 
are  required  to  investigate  each  accident 


and  occupational  injury;  report  each 
accident,  occupational  injury  or 
occupational  illness  to  MSHA;  and 
maintain  records  of  each  accident  and 
investigation  report.  The  mine  operators 
must  also  submit  employment  and  coal 
production  data.  This  information  is 
used  by  MSHA  and  the  mining 
community  to  identify  safety  and  health 
problems  and  injury  trends.  MSHA  also 
uses  this  information  to  determine 
national  fatality  and  injury  incidence 
rates  of  the  mining  industry. 

The  ANPRM  stated  that  the  comment 
period  would  remain  open  tmtil  January 
13, 1989.  In  response  to  requests  from 
the  mining  community,  MSHA  is 
extending  the  comment  period  to 
February  17, 1989.  All  interested  parties 
are  encouraged  to  submit  comments 
prior  to  this  date. 

Date:  Deceml>er  22, 1988. 

David  C.  O'Neal, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  86-29922  Filed  12-26-88;  8:45  am] 

BILUNQ  CODE  4510-43-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[FRL-3498-e] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes  Attainment  Status 
Designations;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Proposed  rule. 

summary:  On  January  27, 1983,  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  submitted  a  request  for 
Kane  and  DuPage  Counties  to  be 
redesignated  under  section  107(d)  of  the 
Clean  Air  Act  from  nonattainment  to 
attainment  for  the  ozone  national 
ambient  air  quality  standards  (NAAQS). 
This  request  was  based  on  a  lack  of 
monitored  \'iolation8  of  the  ozone 
standard  in  these  counties.  USEPA's 
June  12, 1984  (48  FR  46082),  final 
rulemaking  rejected  the  State's  request 
to  redesignate  Kane  and  DuPage 
Counties.  lEPA  and  Illinois  State 
Chamber  of  Commerce  petitioned  for 
review  of  USEPA's  action  before  the 
United  States  Court  of  Appeals  for  the 
Seventh  Circuit  In  its  November  4, 1985, 
opinion  in  Illinois  State  Chamber  of 
Commerce  v.  USEPA.  775  F.2d  1141  (7di 
Cir.  1985],  the  coiul  remanded  the 
rulemaking  to  USEPA.  calling  for  a 
clarification  of  the  basis  on  which 
USEPA  disapproved  the  request  for 


redesignation  of  Kane  and  DuPage 
Counties. 

Today's  rulemaking  clarifies  USEPA's 
ozone  redesignation  policy  and 
announces  USEPA's  proposed 
rulemaking  action,  which  again  would 
reject  the  State's  request  to  redesignate 
Kane  and  DuPage  Counties  to 
attainment  for  ozone. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  January  30, 1989. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch, 
230  South  Dearborn  Sti^et,  Chicago, 
Illinois  60604 
Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield,  Illinois  62706. 
Comments  on  this  proposed  rule 
should  be  addressed  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago. 
Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  History 

Under  section  107(d)  of  the  Clean  Air 
Act  (Act),  the  Administrator  of  USEPA 
has  promulgated  the  NAAQS  attainment 
status  for  each  area  of  every  State.  See, 
e.g..  43  FR  8962  (March  3, 1978)  and  43 
FR  46004  (October  5, 1978).  As  part  of 
that  promulgation  EPA  promulgated 
Illinois'  initial  request  to  designate  Kane 
and  DuPage  Counties  as  nonattainment 
for  ozone  43  FR  8962.  8996-89  (March  3, 
1978)  In  accordance  with  section 
107(d)(5)  of  the  Act,  on  January  27. 1983, 
the  Illinois  Environmental  Protection 
Agency  (EEPA)  submitted  an  ozone 
redesignation  request  for  a  number  of 
coimties  in  Illinois.  Among  those  for 
which  Illinois  sought  redesignation  to 
attainment  for  ozone  were  Kane  and 
DuPage  Counties  (the  Counties).  This 
request  was  based  on  a  lack  of 
monitored  ozone  standard  violations  in 
these  counties. 

USEPA  originally  found  the 
redesignation  request  for  Kane  and 
DuPage  to  be  unacceptable  because:  (IJ 
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Ozone  standard  violations  continue  to 
occur  in  the  Chicago  area,  which 
suggests  that  additional  control  of  ozone 
precursor  emissions  (in  particular, 
control  of  Volatile  Organic  Compound 
(VOC)  emissions)  is  necessary  to  attain 
the  standard  there;  and  (2)  VOC 
emissions  from  Kane  and  DuPage 
Counties  are  believed  to  contribute 
significantly  to  high  ozone 
concentrations  monitored  downwind  of 
the  Chicago  urban  area.  For  these 
reasons,  USEPA  proposed  to  disapprove 
the  redesignation  request  for  Kane  and 
DuPage  Counties  on  October  11. 1983  (48 
FR  46082). 

A  number  of  comments  were 
submitted  to  the  USEPA  during  the 
comment  period  following  the  proposed 
rulemaking.  These  comments  were 
addressed  by  USEPA  in  flnal  rulemaking 
on  June  12. 1984  (48  FR  24128).  This  final 
rulemaking  disapproved  the 
redesignation  of  Kane  and  DuPage 
Counties  to  attainment  for  ozone. 

The  lEPA  and  the  Illinois  State 
Chamber  of  Commerce  (ISCOC) 
submitted  a  joint  petition  for  review  of 
USEPA's  action  before  the  Court  of 
Appeals  for  the  Seventh  Circuit  (herein 
referred  to  as  the  Seventh  Circuit  or 
simply  as  the  court). 

In  its  challenge,  Illinois  argued  that, 
among  other  things,  because  no 
violations  had  been  monitored  in  Kane 
and  DuPage  counties  and  since  those 
counties  had  originally  been  approved 
as  nonattainment  areas  separate  from 
other  nonattainment  areas  in  the 
Chicago  area.  EPA  had  improperly 
based  its  decision  to  retain  their 
nonattainment  designation  on  air  quality 
monitored  in  other  areas  or  was  trying 
to  change  the  borders  of  the 
nonattainment  area  to  make  all  of 
Chicago  one  nonattainment  area.  Under 
either  approach,  the  state  argued,  EPA 
was  doing  something  not  authorized  by 
law.  Id.  at  1146-47. 

In  its  opinion  in  Illinois  State 
Chamber  of  Commerce,  the  court  stated 
that  the  basis  of  EPA's  action  was 
unclear,  and  speculated  on  two  theories 
EPA  might  have  used  to  justify  the 
denial  of  the  redesignation  request.  The 
first  was  that  an  entire  urbanized  area 
should  be  considered  one  nonattainment 
area  for  ozone  because  all  sources  in 
and  near  a  city  should  be  assumed  to 
contribute  to  the  ozone  problem 
monitored  in  the  urbanized  area.  Id.  at 
1145.  A  second,  slightly  different,  theory 
that  could  have  been  advanced  by  EPA. 
according  to  the  court,  was  that  a 
nonattainment  area  for  ozone  must  be 
large  enough  to  include  both  the 
polluted  area  and  all  major  sources 
nontributing  to  ozone  pollution  in  that 
unta.  even  if  those  sources  were  located 


well  upwind  of  the  monitored  pollution. 
Id.  Under  that  theory,  though, 
southeastern  Wisconsin,  which  monitors 
the  worst  ozone  concentrations 
attributable  to  Chicago-area  sources, 
and  the  greater  Chicago  area  itself 
would  be  part  of  the  same 
nonattainment  area.  The  court  noted 
that  those  theories  were  inconsistent 
with  each  other  because  under  the 
"urbanized  area"  theory,  the  peak  ozone 
concentration  area,  miles  downwind  of 
the  urbanized  area,  would  not  be 
included  in  the  nonattainment  area  for 
the  city  but  under  the  "polluted  area 
plus  sources"  theory,  it  would.  Id. 

The  court  questioned  whether  EPA 
was  actually  applying  either  of  these 
theories.  It  noted,  first,  that  EPA  had 
approved  Illinois'  initial  request  to 
designate  each  county  in  the  Chicago 
area  as  a  separate  nonattainment  area, 
rather  than  grouping  the  counties  as  a 
single  nonattainment  area  under  one  of 
the  two  theories  just  described.  It  also 
noted  that  EPA  had  subsequently 
approved  the  redesignation  of  Will  and 
McHenry  Counties  from  nonattainment 
to  attainment,  even  though  both 
counties,  in  the  court's  words,  were 
"arguably  part  of  the  larger  Chicago 
area,"  and  hence  perhaps  should  not 
have  been  redesignated  to  attainment. 
Id.  at  1145-46. 

Although  the  court  could  not  decipher 
EPA's  rationale  for  denying  the 
redesignations.  it  noted  that  either  of  the 
theories  it  had  identified  could  be 
defended.  It  recognized  that,  because 
ozone  pollution  occurs  downwind  of 
sources,  the  polluted  area  itself  typically 
does  not  contain  all  of  the  sources  of  the 
pollution.  For  that  reason,  the  court 
concluded  that  the  nonattainment  area 
might  need  to  be  large  enough  to  include 
even  areas  with  clean  air.  Id. 

Several  other  theories  advanced  by 
the  court  presume,  by  contrast,  that  EPA 
intended  to  label  the  counties  as 
separate  nonattainment  areas,  on  the 
ground  that  an  area's  ozone  attainment 
designation  must  be  determined  by 
looking  at  air  quaUty  downwind  and 
outside  the  area  itself.  Id.  The  court 
noted  that  nothing  in  the  statute 
required  EPA  to  monitor  within  the  area 
itself  and  that,  according  to  the  first  of 
these  alternative  theories,  perhaps  the 
best  way  to  monitor  for  ozone  was 
downwind.  Id.  at  1149.  The  court  stated, 
however,  that  if  this  were  the  rationale 
for  EPA's  action,  the  Agency  needed  to 
clarify  its  off-location  monitoring 
requirements.  Id.  The  court  also 
theorized  that  an  area's  designation 
could  be  determined  on  the  basis  of 
ozone  precursors  monitored  in  the  area 
itself.  The  court  stated,  however,  that 
this  theory  too  would  require  a  better 


explanation  of  EPA's  use  of 
measurements  of  ozone  precursors. 

The  court  believed  it  more  likely, 
though,  that  EPA  was  arguing  that  it 
never  intended  to  treat  each  county  in 
the  Chicago  area  as  a  separate 
nonattainment  area  and  that  Kane  and 
DuPage  counties,  as  part  of  the  Chicago 
nonattainment  area  or  its  fringe  area  of 
development,  could  not  be  upgraded 
until  the  entire  area  reached  attainment. 
Id.  Under  this  theory,  EPA's 
promulgation  of  the  original  listing  of 
counties  was  merely  an  accident  of 
recordkeeping,  rather  than  reflecting  an 
intent  to  treat  adjacent  counties  as 
separate  nonattainment  areas.  Id.  at 
1149-1150.  The  court  noted,  moreover, 
that  the  "urbanized  area"  theory 
described  above  would  explain  the 
different  treatment  of  Will  and  McHenry 
counties  which,  although  containing 
significant  sources  of  ozone,  do  not 
contain  any  part  of  the  Chicago 
urbanized  area  as  defined  by  the  U.S. 
Census  Burau  on  the  basis  of  the  1970 
Census.  Id.  Finally,  the  court  questioned 
how  the  attaiiunent  status  of  an  area 
should  be  changed — whether  on  the 
basis  of  monitoring  within  the  area  itself 
or  otherwise.  Id. 

Because  the  Court  could  not 
determine  from  the  record  a  rational, 
internally  consistent  basis  for  EPA's 
denial  of  the  redesignation  of  Kane  and 
DuPage  Counties,  the  court  remanded 
the  denial  to  EPA  for  reconsideration 
and  for  clarification  of  the  grounds  on 
which  EPA  dealt  with  the  Illinois 
request. 

B.  Purpose  of  This  Notice  of  Proposed 
Rulemaking 

It  is  the  purpose  of  this  proposed 
rulemaking  to: 

1.  Summarize  and  clarify  USEPA's 
current  policy  on  the  designation  of 
areas  for  ozone,  taking  into  account  the 
various  theories  described  by  the  court 
in  Illinois  State  Chamber. 

2.  Summarize  technical  study  results 
on  the  formation  and  transport  of  ozone. 

3.  Review  available  local  data  that 
affect  USEPA's  decision  on  the  merits  of 
the  State's  redesignation  request  for 
Kane  and  DuPage  Counties.  An  effort  is 
made  to  expand  upon  the  USEPA's  logic 
contained  in  the  technical  review 
documents  used  to  support  the  previous 
proposed  and  final  rulemakings  on  this 
issue.  More  recent  data  are  also 
discussed. 

4.  Provide  a  list  of  literature  and 
policy  memoranda  used  by  USEPA  in 
reaching  its  decision  on  this  issue. 

5.  Provide  a  new  starting  point  for 
public  response  to  USEPA's  revised 
proposed  rulemaking. 


6.  Provide  as  thorou^y  as  possible 
the  rationale  for  USEPA's  revised 
proposed  action. 

7.  Announce  USEPA's  proposed 
rulemaking  action  and  solicit  comment 

n.  Review  of  Ozone  Designation  Policy 

A.  The  Statute 

Current  USEPA  designation  poUcy 
was  generated  following  the  1977 
amendment  of  the  Act  Recognizing  a 
lack  of  progress  in  attaining  the  air 
quality  standards.  Congress  added  Part 
D  to  the  Act  to  provide  a  set  of  control 
requirements  and  attaiiunent  dates  for 
areas  not  attaining  the  air  quaUty 
standards.  While  Part  D  requirements 
apply  only  to  areas  designated  as 
nonattainment  under  section  107  of  the 
Act  States  may  choose  to  control 
emissions  in  areas  larger  them 
designated  nonattainment  areas. 

Section  107  directed  States  to  submit 
to  the  Administrator  a  Ust  of  all  areas 
within  the  boundaries  of  the  State  and 
how  they  should  be  designated  in 
relation  to  the  NAAQS.  EPA  was  to 
review  the  list  modify  it  as  necessary, 
and  promulgate  it  in  Hnal  form.  Section 
107(d)(2).  42  U.S.C.  7407(d)(2).  A 
designation  of  nonattainmnt  triggered  a 
requirement  for  Part  D  SIP  revisions 
providing  for.  among  other  measures, 
the  implementation  of  reasonably 
available  control  technology  (RACT)  as 
a  means  to  bring  about  attainment  of  the 
standard  as  expeditiously  as  practicable 
but  no  later  than  the  statutory  deadline. 
Section  172(b)(3).  42  U.S.C.  7502(b)(3). 

Section  171(2)  of  the  Act  defines  the 
term  "nonattainment  area"  as  "*  *  *  for 
any  air  pollutant  an  area  which  is 
shown  by  monitored  data  or  which  is 
calculated  by  air  quality  modeling  (or 
other  methods  determined  by  the 
Administrator  to  be  reliable)  to  exceed 
any  national  ambient  air  quality 
standard  for  such  pollutant"  The 
defined  nonattainment  area  must 
include  any  area  defined  to  be 
nonattainment  of  the  primary  (health- 
related)  or  secondary  (welfare-related) 
NAAQS  under  Section  107(d)(1). 

Two  points  concerning  the  Section 
171(2)  nonattainment  area  definition 
should  be  noted.  First  the  size  of  a 
nonattainment  area  is  not  defined  (nor 
is  it  defined  in  Section  107).  Second, 
discretion  is  given  to  USEPA  (the 
Administrator)  in  selecting  procedures 
other  than  modeling  or  monitoring  for 
defining  the  existence  and  extent  of 
nonattainment  areas. 

B.  Ozone  Formation  and  Transport 

USEPA  and  lEPA  have  not  conducted 
area  specific  photochemical  dispersion 
modeling  for  the  Chicago  area.  Without 


such  modeling  or  equivalent  techniques, 
it  is  impossible  to  isolate  the  impacts  of 
Kane  and  DuPage  Counties'  precursor 
emissions  on  downwind  ozone 
concentrations.  A  number  of  studies, 
however,  exist  which  allow  USEPA  to 
develop  an  opinion  on  the  potential  for 
such  air  quality  impacts.  Presented  in 
this  subsection  of  Uiis  Federal  Register 
is  a  discussion  of  USEPA's  view  of 
ozone  formation  and  transport  derived 
from  various  studies  and  reports. 
Specific  reports  are  referenced  where 
appropriate.  Other  publications  which 
discuss  the  formation  and  transport  of 
ozone  are  listed  in  the  May  23. 1986. 
Technical  Support  Document  (TSD)  for 
this  proposed  rulemaking. 

Smog  chamber  studies  confirm  that 
reactions  involving  VOC  and  nitrogen 
oxide  (NOx)  and  the  presence  of 
sunlight  are  a  source  of  ozone.*  Urban 
areas  are  significant  source  areas  of 
these  ozone  precursors.  Monitoring 
studies  in  and  downwind  of  a  number  of 
urban  areas  *  show  that  major  urban 
areas  are  associated  with  significant 
downwind  ozone  concentrations.  These 
studies  also  show  that  urban  ozone 
plumes  are  spatially  broad  with  plume 
widths  being  measured  on  the  orider  of 
tens  of  kilometers.  Monitoring  at  fixed 
sites  shows  elevated  ozone 
concentrations  that  span  several  hours. 
These  large  spatial  and  temporal 
dimensions,  coupled  with  a  wide  range 
of  transport  trajectories  typically  found 
in  the  atmosphere's  near-surface  mixing 
layer,  suggest  that  precursor  emissions 
from  a  large  spatial  area  may  be 
responsible  for  the  high  ozone 


•  USEPA,  EPA-eOO/8-78-004  'Air  Quality  CriteriH 
for  Ozone  and  Other  Photochemical  Oxidiints" 
(April  1978).  NOx  is  produced  by  combuitinn 
sources  such  as  motor  vehicles. 

•  Cleveland.  Kleiner,  Transport  of  Phutochemical 
Air  Pollution  from  Camden-Philadelphia  Complex.  9 
Environmental  Science  and  Technology  886 
(September,  1975). 

E.  Martinet.  E.  Meyer,  "Urban-Nonurban  Ozone 
Gradients  and  Their  Significance  (March,  1976} 
(Proceeding  From  Symposium  Meld  March  12. 1976 
in  Raleigh.  N.C.). 

USEPA,  EPA-eoo/J-77-017,  "Proceedings. 
International  Conference  on  Photochemical  Oxidant 
Pollution  and  iU  Control"  (February.  1977). 

N.  PossieL  W.  Eaton.  M.  Saeger,  J.  Sickles,  W. 
Bach,  C.  Decker.  "Ozone  Precursor  Concentrations 
in  Vicinity  of  a  Medium  Sized  City"  (June.  1079) 
(unpublished  paper  presented  at  the  1979  Air 
Pollution  Control  Association  Conference). 

K.  Sexton.  H.  Westburg.  "Ambient  Ozone 
i^ydrocarbon  Measurements  in  the  Houston  Urban 
Plume"  (June,  1980]  (unpublished  paper  presented  at 
the  1980  Air  Pollution  Control  Association 
Conference). 

Correspondence  to  Donald  Theilcr.  Wisconsin 
DNR.  and  Daniel  Goodwin.  Illinois  EPA.  from  Sieve 
Rothblatt,  USEPA.  dated  April  7. 1982,  with 
attachment:  "Analysis  of  Chicago  and  Milwaukee 
Ozone  Concentrations  for  the  Impact  of  Interstate 
Ozone  Tranaport". 


concentrations  observed  significantly 
downwind  of  that  area. 

Analyses  of  transport  trajectories  • 
indicate  that  transport  trajectories 
exhibit  a  significant  variation  over 
height  and  time.  Within  the  surface 
mixing  layer,  pollutant  transport  and 
dispersion  can  occur  in  the  vertical 
direction,  as  well  as  in  the  horizontal 
direction.  Therefore,  an  air  parcel 
arriving  at  a  given  location  may  have 
passed  over  a  relatively  large  upwind 
area  over  which  precursor  loading  may 
have  occurred.  For  this  reason,  one 
cannot  narrowly  define  the  upwind 
source  areas  based  on  the  wind 
trajectory  for  a  single  level. 

Ozone  concentrations  resulting  from 
precursor  emissions  in  a  given  area  may 
peak  some  distance  downwind  of  a 
source  area.  The  distance  to  peak  ozone 
concentrations  may  be  increased  by  the 
injection  of  new  ozone  precursors  into 
air  parcels  downwind  of  the  initial 
source  areas. 

Monitoring  studies  *  also  indicate  that 
relatively  high  ozone  concentrations  can 
be  detected  50  to  100  kilometers  or  more 
downwind  of  major  source  areas.  Such 
distances  involve  relatively  long 
transport  times  and,  because  of  the 
variability  of  wind  trajectories  over 
time,  large  upwind  source  areas.  Smog 
chamber  studies  and  modeling  *  indicate 


*  Karl,  Ozone  Transport  in  the  St.  Louis  Area.  12 
Atmospheric  Environment  1421  (July,  1978). 

P.  Samson. ).  Moddy.  'Trajectories  as  Two- 
Uimensional  Probability  Fields"  (November,  1980) 
(unpublished  report). 

*  Cleveland.  Kleiner,  Transport  of  Photochemical 
Air  Pollution  from  Camden — Philadelphia  Complex. 
9  Environmental  Science  and  Technology  886 
(September.  1975). 

E.  Martinez.  E  Meyer.  "Urban-Nonurban  Ozone 
Gradients  and  Their  Slgnitlcance  (March.  1978) 
(Proceedings  from  Symposium  Held  March  12, 1976). 

USEPA.  EPA-eoo/»-77-017.  "Proceedings, 
International  Conference  on  Photochemical  Oxidant 
Pollution  and  its  Control"  (February.  1977). 

N.  PossieL  W.  Eaton.  M.  Saeger.  |.  Sickles.  W. 
Bach,  C.  Decker,  "Ozone  Precursor  Concentrations 
in  Vicinity  of  a  Medium  Sized  City"  (June.  1979} 
(unpublished  paper  presented  at  the  1979  Air 
Pollution  Control  Association  Conference). 

K.  Sexton.  H.  Westburg.  "Ambient  Ozone  and 
Hydrocarbon  Measurements  in  the  Houston  Urban 
Plume"  (June,  1980]  (unpublished  paper  presented  at 
the  1080  Air  Pollution  Control  Associatiun 
Conference). 

Correspondence  to  Donald  Theiler.  Wisconsin 
DNR.  and  Daniel  Goodwin.  IlUnois  EPA,  from  Steve 
Rothblatt  USEPA.  dated  April  7. 1982.  with 
attachment:  "Analysis  of  Chicago  and  Milwaukee 
Ozone  Concentrations  for  the  Impact  of  inleratate 
Ozone  Transport". 

*  USEPA.  EPA-eOO/»-76-004.  "Air  Quality 
Criteria  for  Ozone  and  Other  Photochemical 
Oxidants"  (April.  1978). 
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that  peak  ozone  concentration*  take 
several  hours  to  form  after  the  Initial 
emission  of  oxone  precursors. 

The  above  observations  support 
USEPA's  policy,  explained  below,  of 
requiring  that  an  entire  urban  area  and 
its  adjacent  areas  of  development  be 
assumed  to  be  responsible  for 
downwind  ozone  standard  violations. 
Without  the  use  of  a  photochemical 
dispersion  model  or  equivalent 
techniques,  it  is  impossible  to 
distinguish  the  precise  downwind  effect 
of  the  precursor  emissions  from  one 
subsection  of  an  urban  area  from  that 
due  to  precursor  emissions  from  another 
subsection  of  the  urban  area. 

C.  De$tgnation  Policy  Statements 

Since  enactment  of  the  1977 
Amendments,  U8EPA  has  produced  a 
number  of  rulemakings  and  policy 
memoranda  concerning  USEPA's  policy 
on  the  designation  of  attainment, 
nonattainment,  or  unclassiHable  areas. 
The  most  significant  of  these  are  listed 
below  along  with  the  summary  of 
USEPA  policy  statements  related  to  the 
size  of  area  designations  for 
nonattainment  areas.  For  a  more 
complete  discussion  of  redesignation 
policy,  see  the  Technical  Support 
Document  (TSD).  The  publications  are 
discussed  in  their  chronological  order. 

1.  October  7, 1977,  Memorandum  from 
David  G.  Hawkins  (USEPA)  to  Regional 
Administrators,  Region  I-X.  Subject- 
"Model  Letter  Regarding  State 
Designation  of  Attainment  Status". 

(Since  oxidant  levels  well  in  excess  of  the 
oxidant  standard  (0.08  parts  per  million 
(ppm),  1-hour  average,  not  to  be  exceeded 
more  than  once  per  year  at  the  time  of  this 
memoranda]  have  been  shown  to  persist  for 
many  miles  downwind  or  urban  areas,  the 
area  designated  as  nonattainment  around 
urban  areas  should  reflect  this  phenomenon.] 

2.  January  3, 1978,  Memorandum  from 
David  G.  Hawkins  (USEPA)  to  Regional 
Administrators.  Region  I-X,  Subject- 
"Attainment/Nonattairunent  Status 
Designations". 

[The  designated  nonattainment  area  for 
photochemical  oxidants  should  be  of 
sufTicient  size  to  include  most  of  the 
significant  hydrocarbon  sources.] 

3.  February  24, 1978,  Memorandum 
from  The  Administrator  to  Regional 
Administrators,  I-X.  Subject  "Criteria 
for  Approval  of  1979  SIP  Revisions  ". 

[In  defining  the  area  for  wliich  ozone 
precursor  emissions  must  be  evaluated,  it  is 
stated  that  the  analysis  area  must  be  large 
enough  to  cover  the  entire  urbanized  area,  as 
defined  by  the  U.S.  Bureau  of  Census,  and 
adjacent  fringe  areas  of  development.] 

4.  Octobers,  1978,  Federal  Register, 
43  FR  46993.  Subject  "Part  81— Air 


Quality  Control  Regions,  Criteria,  and 
Control  Techniques. 

[In  responding  to  a  negative  comment  on 
the  desiipiation  of  an  entire  county  as 
nonattainment  for  photochemical  oxidants,  it 
it  stated  tliat  to  declare  tolelv  the  urbanlMd 
area  at  nonattainment  would  be  inconsistent 
with  the  physical  nature  of  ozone  formation 
and  transport.] 

5.  March  8, 1982,  Memorandum  from 
G.  T.  Helms  (USEPA)  to  David 
Howekamp,  Subject  "National  Policy 
Issues  Concerning  Section  107  of  the 
Clean  Air  Act". 

[Nonattainmtnt  areas  should  be  large 
enough  to  include  both  ths  areas  where  the 
monitored  violations  oocttf  and  the  areas 

where  the  sources  causing  these  violations 
are  located.  The  urbanized  area  should  be  the 
minimum  nonattainment  area  size  for  ozone.] 

e.  April  21, 1983,  Memorandum  from 
Sheldon  Meyers  (USEPA)  to  Director, 
Air  Management  Division  Regions  I,  V, 
IX,  and  to  Director,  Air  and  Waste 
Management  Division,  Regions  II-IV, 
VI-VIII,  X.  Subject  "Section  107 
Designation  Policy  Summary. " 

[An  entire  urbanized  area,  plus  fringe  areas 
of  development,  should  be  designated  as 
nonattainment  for  urban  ozone 
nonattainment  areas.  The  nonattainment  area 
for  ozone  should  include  the  significant  VOC 
sources.] 

7.  March  2, 1984,  Letter  from  Darryl  T. 
Tyler  (USEPA)  to  Daniel/.  Goodwin 
(lEPA) 

[The  area  of  ozone  nonattainment  must 
include  the  urbanized  area  as  defined  by  the 
U.S.  Bureau  of  Census  and  other  fringe  areas 
with  significant  VOC  sources.] 

Thus,  EPA's  policies  have  consistently 
held  that,  in  urban  areas,  an  ozone 
nonattainment  area  shall  include,  at  a 
minimum,  the  urbanized  area  as  deHned 
by  the  U.S.  Bureau  of  Census,  and  the 
adjacent  fringe  areas  of  development 
containing  significant  precursor  (VOC  or 
nitrogen  oxide  [NOx))  sources.  This 
theory  comports  with  the  court's 
specidation  that  EPA  believed  an 
urbanized  area  should  be  considered 
one  nonattainment  area  because  all  the 
sources  in  the  area  were  assumed  to 
contribute  to  the  ozone  problem  in  and 
downwind  of  the  area.  In  addition  to  the 
urban  area  and  its  fringe  areas  of 
development,  the  downwind  areas 
experiencing  monitored  violations  of  the 
ozone  standard  should  also  be 
designated  as  nonattainment.  These 
areas  may  be  treated  as  their  own 
isolated  area  for  the  purpose  of 
developing  an  attainment 
demonstration,  assigned  to  the  upwind 
lu-ban  nonattainment  area  or  assigned  to 
a  different  neighboring  urban 
nonattainment  area.  If  urban 
nonattainment  areas  overlap,  it  will  be 


necessary  for  the  State  Implementation 
Plan  (SIP)  to  address  the  participating  of 
downwind  areas  into  one  of  the  possible 
urban  ozone  nonattainment  areas  for  the 
purpose  of  assembling  ozone  attainment 
demonstrations. 

Moreover,  EPA's  initial  acceptance  of 
states'  lists  that  designated  adjacent 
urban  and  suburban  counties  as 
separate  nonattainment  areas  does  not 
reflect  the  view  that  urban  area 
designations  should  be  divided  along 
county  lines.  Such  prior  approvals 
resulted  from  biadvertent  recordkeeping 
rather  than  a  conscious  intent  to  divide 
urbanized  areas  into  several  separate 
nonattainment  areas.  This  Is  reflected  in 
EPA's  policies  on  air  quality  planning  in 
ozone  attainment  areas,  EPA  requires 
each  state  to  prepare  a  single  plan, 
based  on  a  single  set  of  technical  data, 
for  the  entire  group  of  designated 
nonattainment  counties  located  in  a 
single  urban  area  and  its  adjacent  areas 
of  development.  All  such  counties, 
furthermore,  are  subject  to  the  same 
pollution  control  requirements.  Thus,  the 
division  of  urban  areas  into  separate, 
county-specific  designated 
nonattainment  areas  is  an  artifact  of  the 
lists  the  states  submitted,  and  has  no 
substantive  consequence  imder  Part  D. 

m.  Redesignation  Request  for  Kane  and 
DuPage  Counties 

A.  The  State  Submittal 

On  January  27, 1983,  the  lEPA 
submitted  a  request  to  USEPA  proposing 
redesignation  to  attainment  for  a 
number  of  areas  for  ozone,  carbon 
monoxide,  total  suspended  particulates, 
and  nitrogen  dioxide.  The  remainder  of 
this  Federal  Register  addresses  the 
ozone  portion  of  this  redesignation 
request  for  Kane  and  DuPage  Counties, 
Illinois.  All  other  portions  of  the  January 
27, 1983,  redesignation  request  have 
undergone  final  USEPA  rulemaking. 

As  support  for  the  redesignation 
request  and  in  accordance  with  EPA 
policy  of  requiring  the  most  recent  3 
years  of  data,  the  lEPA  referenced  1980 
through  1982  ozone  data  and  1979 
through  1981  annual  air  quality  siunmary 
reports  which  cover  the  ozone 
monitoring  data  for  the  entire  State.  The 
peak  1980-1982  ozone  concentrations 
and  expected  ozone  standard 
exceedances  for  all  Kane  and  DuPage 
ozone  monitoring  sites  were 
summarized. 

The  data  indicate  that  no  violation  of 
the  ozone  standard  was  recorded  in 
either  DuPage  County  or  Kane  County  in 
the  1980-1982  period.  This  lack  of 
monitored  ozone  standard  violations 
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forms  the  basis  of  the  lEPA 
redesignation  request. 

In  Kane  and  DuPage  Counties,  no 
violations  of  the  ozone  NAAQS  have 
been  monitored  during  the  period  of 
1980  through  1987. 

B.  The  Chicago  Area  Ozone  Problem; 
The  Role  of  Kane  and  DuPage  Counties 

For  reasons  described  above, 
USEPA's  ozone  deslyiation  policy 
requires  that  the  ozone  nonattainment 
area  include  all  of  an  urbanized  area,  as 
defined  by  the  U.S.  Bureau  of  the 
Census,  and  its  adjacent  areas  of 
development  and/or  significant  VOC 
emissions.  DuPage  County  contains  a 
sisniflcant  portion  of  the  Chicago 
urbanized  area  and.  for  this  reason, 
must  be  maintained  as  part  of  the 
Chicago  designated  nonattainment  area. 
Kane  County,  on  the  other  hand, 
contains  the  separate  urban  areas  of 
Aurora  and  Elgin  as  defined  by  the  1980 
Census.  These  urban  areas  are  the  most 
signiflcant  VOC  source  areas  in  Kane 
County.  It  should  be  noted  that  these 
adjacent  urban  areas  were  part  of  a 
single  urban  area,  Aurora-Elgin,  as 
defmed  by  the  1970  Census,  when  Kane 
County  was  originally  designated  as 
nonattainment  for  ozone,  lliis  unified 
urban  area  has  a  population  exceeding 
200,000. 

The  1980  Census  specifies  the  urban 
area  population  of  Kane  County  as 
being  239,018  (95,482  in  Elgin  and  143,536 
in  Aurora).  Both  Aurora  and  Elgin  are 
adjacent  to  the  Chicago  urbanized  area 
along  the  north-south  border  between 
Kane  and  DuPage  Counties.  Even  though 
the  1980  Census  defined  these  areas  as 
separate  urban  areas,  USEPA  views 
these  areas  as  a  single  area  of 
significant  VOC-source  contributions  to 
the  Chicago-area  ozone  problem,  as  well 
as  a  component  of  the  greater  Chicago 
source  area.  Regardless  of  how  these 
areas  are  defined  by  the  Census  Bureau, 
USEPA  considers  them  to  be  areas  of 
development  adjacent  to,  and  hence 
contributing  to,  ozone  violations  in  and 
downwind  of,  the  Chicago  urban  area. 

To  assess  the  significance  of  the  Kane 
County  area  [particularly  Aurora-Elgin) 
as  a  Chicago  ozone-precursor  source 
area,  it  is  appropriate  to  compare  the 
VOC  emissions  and  urban  population  (a 
barometer  of  area  and  mobile  source 
VOC  emissions)  of  Kane  County  with 
those  from  small,  isolated  urban  areas 
where  elevated  ozone  levels  have  been 
monitored.  Monitoring  data  from  1977 
from  Harrisburg,  Pennsylvania, 
Columbia,  South  Carolina,  and 
Shreveport,  Louisiana,  showed  multiple 
ozone  concentrations  in  excess  of  the 
current  0.12  ppm  ozone  standard.  The 
1977  VOC  emissions  in  these  urban 


areas  were:  Harrisburg— 19,772  tons/ 
year,  Columbia— 26,107  tons/year  and 
Shreveport— 19,074  tons/year.  The  1970 
populations  were  Harrisburg— 241,000; 
Columbia— 242,000;  and  Shraveport- 
234,000.*  These  urban  populations  and 
VOC  emission  rates  are  similar  to  the 
urban  population  (239,016)  and  1980 
VOC  emission  rate  (48,063  Kilograms/ 
day  or  approximately  19,100  tons/year) 
or  Kane  County.  Thus,  the  Voc 
emissions  fh)m  Kane  County  are 
significant  and  have  a  hi^  potential  of 
contributing  significantly  to  elevated 
downwind  ozone  concentrations.  A 
similar  conclusion  can  be  drawn  for 
DuPage  County,  which  had  a  1960  urban 
population  of  646,406  and  1960  VOC 
emissions  of  97,316  Kilograms/day 
(36,930  tons/year). 

Futhermore,  in  1977,  airborne  ozone 
sampling  was  conducted  upwind  and 
downwind  of  Springfield,  Illinois.^  to 
determine  if  cities  smaller  then  the 
Aurora-Elgin  urban  area  (with 
populations  under  10,000)  could 
contribute  detectable  additions  to 
downwind  ozone  concentrations.  A 
comparision  of  VOC  and  NOx  emissions 
from  Springfield  with  those  from  other 
urban  areas  showed  it  was  similar  in 
precursor  emissions  levels  to  other  cities 
with  populations  of  100,000.*  "The 
airborne  studies  clearly  showed  that 
under  ozone  conducive  conditions, 
precursor  emissions  from  a  small  city 
(smaller  than  the  urbanized  populations 
of  Kane  and  DuPage  Coimties)  could 
produce  a  significant,  measurable 
increase  in  downwind  ozone 
concentrations.  As  much  as  0.02  ppm 
above  background  ozone  concentrations 
could  be  detected  up  to  72  kilometers  (45 
miles)  downwind  of  the  urban  area. 

The  center  of  the  Aurora-Elgin  area  is 
approximately  54  kilometers  west- 
southwest  of  Deerfield.  56  kilometers 
south-southwest  of  Libertyville,  56 
kilometers  west-southwest  of  Evanston, 
and  68  kilometers  south-southwest  of 
Waukegan.  The  center  of  DuPage 
County  is  approximately  44  kilometers 
south-southwest  of  Deerfield,  51 
kilometers  south-southwest  of 
Libertyville,  38  kilometers  southwest  of 
Evanston,  60  kilometers  south-southwest 
of  Waukegan.  All  of  the  monitoring 
locations  in  those  areas  show  ozone 
standard  violations  during  the  1984-86 
and  1980-82  periods.  These  distances 


•  Memorandum  from  Warren  P.  Freas,  USEPA,  to 
Robert  E.  Neligan.  USEPA,  Subject:  Ozone  Data  for 
Shreveport,  Louisiana,  Dated  December  6. 1977. 

'  C.W.  Spicer,  D.W.  Joseph.  P.R.  Sficksel,  An 
Investigation  of  the  Ozone  Plume  from  a  Small  City, 
32(3)  loumal  of  the  Air  Pollution  Control 
Association  (March,  1982). 

•  Ibid. 


are  in  the  range  of  signiflcant  ozone 
transport  observed  in  other  areas. 

C.  Future  Source  Growth 

It  is  also  appropriate  to  consider 
future  source  growth.  Where  significant 
source  growth  is  expected  to  occur, 
potentially  increasing  ozone 
concentrations,  It  is  appropriate  to 
maintain  nonattainment  designations  to 
ensure  full  implementation  ofall 
emission  control  requirements  necessary 
to  address  the  contribution  of  the 
growth  to  the  area's  problem. 

In  the  Chicago  area,  the  VOC 
emissions  inventories  bi  the  1962  SIPs 
make  It  difficult  to  determine  relative 
changes  in  point  source  industrial 
emissions  due  to  source  growth. 
Considerable  variation  in  source  growth 
estimates  exists  among  the  various 
source  categories.  In  addition,  certain 
portions  of  the  1980  emission  inventory 
for  the  Chicago  demonstration  area  have 
undergone  significant  revision  over  time, 
making  it  imclear  what  the  growth  rates 
by  county  actually  are. 

On  the  other  hand,  it  is  possible  to 
make  assimiptions  about  area  source 
and  mobile  source  emissions  which 
comprise  more  than  50  percent  of  the 
total  VOC  emissions.  Assuming  that 
changes  in  population  are  good 
indicators  of  changes  in  area  source  and 
mobile  source  emissions,  population 
projections  for  DuPage  and  Kane 
Counties  can  be  used  to  predict  area 
and  mobile  source  emission  growth  in 
the  Counties.  Data  presented  in  the 
Illinois  SIP  indicated  that  Kane  Cotmty 
is  expected  to  undergo  a  26.0  percent 
population  increase  between  1980  and 
1987.  DuPage  County  was  expected  to 
undergo  a  11.2  percent  population 
increase  between  1980  and  1987. 
Therefore,  both  counties  were  expected 
to  experience  a  significant  population 
increase.  These  growth  rates  are  in 
contrast  to  the  0.5  percent  decrease  in 
population  indicated  for  Cook  County, 
as  presented  in  the  SIP.  Given  that  the 
predicted  increase  in  population  was 
fairly  sizable,  significant  increases  in 
area  source  (e.g.,  consiuner  product)  and 
mobile  source  (e.g.,  car)  emissions  were 
expected  to  result  from  the  population 
growth.  This  emissions  growth  warrants 
continuing  the  nonattainment 
designations  for  these  counties. 

In  previous  rulemaking  on  this  issue 
and  in  this  notice,  it  was  previously 
indicated  by  the  USEPA  that  no  1980- 
1982  violations  of  the  ozone  NAAQS 
had  been  monitored  in  Kane  and 
DuPage  Counties.  It  was  also  indicated, 
however,  that  the  local  monitoring  data 
do  not  present  a  complete  picture  of  the 
ozone  formation  potential  of  precursor 
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emissions  from  these  counties.  Due  to 
the  secondary  nature  of  ozone 
formation,  precursor  emissions  may 
contribute  to  ozone  concentrations 
outside  of  these  counties.  For  this 
reason,  monitoring  only  inside  of  a 
precursor  source  area  does  not 
demonstrate  the  full  impact  of  the  local 
precursor  emissions  and  downwind 
ozone  concentrations.  Therefore, 
monitoring  data  alone  for  Kane  and 
DuPage  Counties  cannot  form  the  sole 
basis  for  the  designation  of  these 
counties. 

Moreover,  the  distance  between  the 
precursor  sources  and  the  downwind 
ozone  peak  concentrations  may  be 
increased  as  additional  NOx  emissions 
are  encountered  downwind.  Nitrogen 
oxide  reacts  with  ozone  to  produce 
nitrogen  dioxide  and  oxygen,  thus 
locally  suppressing  ozone 
concentrations.  The  resultant  nitrogen 
dioxide,  along  with  other  ozone 
precursOTS,  may  result  in  added  ozone  in 
the  source  area  plume  further  downwind 
(See  E.  Martinez  and  E.  Meyer,  pages 
30-35, 44  and  55-57). 

Several  studies  have  been  conducted 
in  the  Chicago-Milwaukee  area  which 
provide  some  evidence  concerning  the 
extent  of  the  source  area  for  ozone 
standard  violations  in  the  Chicago  area. 
Relevant  conclusions  drawn  from  these 
studies  are  given  here. 

Considering  only  days  with  high 
ozone  concentrations  somewhere  in  the 
Chicago  area  or  its  downwind  environs 
including  southeastern  Wisconsin, 
USEPA  found  high  ozone  concentrations 
to  be  primarily  associated  with  winds 
from  the  southerly  quadrants  (the 
quadrant  bounded  by  east  and  south 
and  the  quadrant  bounded  by  south  and 
west).  This  was  particularly  true  for 
ozone  monitoring  sites  in  northeastern 
Illinois  and  southeastern  Wisconsin. 
Considerable  variation  in  resultant  wind 
directions  •  measured  at  Midway 
Airport,  O'Hare  Airport,  and  Racine 
were  found  in  these  quadrants  for  high 
ozone  days."*  This  indicates  a  large 
precursor  source  area  must  be 
considered  when  evaluating  all  ozone 
standard  violation  sites  in  the  Chicago 
area  and  its  downwind  environs. 


Based  on  airborne  and  ground-based 
observations,  Lyons  and  Cole  '  * 
concluded  that  precursor  emissions  from 
the  entire  Chicago  mefropolitan  area 
with  its  7  million  population  was 
responsible  for  the  ozone  standard 
violations  monitored  in  Racine  and 
Kenosha,  Wisconsin.  A  similar 
conclusion  was  drawn  in  a  report  by 
Cole  and  Shaffer.  »■  "ITiis  study 
concluded  that  precursor  emissions  bom 
the  Chicago  Metropolitan  Interstate  Air 
Quality  Control  Region  (which  includes 
Kane  and  DuPage  Counties)  contributed 
substantifdly  to  ozone  standard 
violations  monitored  in  Southeastern 
Wisconsin  in  1976.  The  Cole  and  Staffer 
report  also  described  a  mechanism  by 
which  precursor  emissions  well  inland 
from  the  Lake  Michigan  shoreline  can 
contribute  to  ozone  standard  violations 
monitored  downwind  along  the 
shoreline  under  lake  breeze  conditions. 
Preciu^or  emissions  from  inland  may  be 
injected  into  the  offshore  return  air  flow 
at  a  lake  breeze  front  thus  adding  to 
downwind  ozone  concentrations 
resulting  from  a  recycling  of  transported 
pollutants  further  downwind." 

An  analysis  of  ozone  data  from 
Racine  and  resultant  wind  directions 
measured  at  Mitchell  field  in  Milwaukee 
during  1973  showed  that  92  percent  of 
the  days  writh  peak  hourly  ozone 
concentrations  above  0.08  ppm  had 
daytime  winds  from  the  southwest 
through  east-southeast'* 

From  the  above,  it  can  be  concluded 
that  the  Chicago  urban  area  and  its 
adjacent  fringe  areas  of  development 
and  significant  sources  is  the  precursor 
emission  source  area  responsible  for  the 
ozone  standard  violations  monitored  in 
Northeastern  Illinois  and  in  Kenosha 
and  Racine  Counties,  Wisconsin.  Since 
Kane  and  DuPage  Counties  are  part  of 
this  source  area,  it  must  be  further 
concluded  that  preoirsor  emissions  in 
these  counties  do  contribute  to  the 
ozone  standard  violations  monitored  in 
Northeastern  Illinois,  and  in  Kenosha 
and  Racine  Counties.  Wisconsin. 
USEPA's  ozone  reHpsignation  policy 
requires  that  monitoring  data  in  all  of  an 
urban  area  and  nearby  potentially 
affected  downwind  areas  be  considered. 


»  A  "reiultant  wind  direction"  a  the  direction  of 
the  wind  vector  that  is  the  turn  of  a  number  of 
discrete  wind  vectors  measured  during  the  day  and. 
in  particular,  during  the  daylight  hour*. 

'"  Correspondence  to  Donald  Theiler.  Wisconsin 
DNR,  and  Daniel  Goodwin.  Illinois  EPA.  from  Steve 
RothbUtt.  USEPA.  dated  April  7. 1982.  with 
attachment:  "Analyisis  of  Chicago  and  Milwaukee 
Oxone  Concentratjona  for  the  Impact  of  Interstate 
Oxone  Tranqmrt". 


' '  Lyons,  Cole,  Photochemical  Oxidant  Transport 
Mesaoscale  Lake  Breeze  and  Synoptic  Scale 
Aspects,  15  journal  of  Applied  Meteorology  733 
[July  1976). 

'»  H.S.  Cole.  I.  Shaffer,  "Photochemical  Oxidant 
Transport  Along  The  Westem  Shoreline  of  Lake 
Michigan:  A  Case  Study.  Auguat  17-22. 1978" 
(August.  1977)  (unpublished  report). 

'*  Lyons.  Cole.  Photochemical  Oxidant 
Transport  Messoscale  Lake  Breexe  and  Synpolluc 
Scale  Aspect.  15  loumal  of  Applied  Meteorology  733 
(July.  1976) 


The  NAAQS  for  ozone  is  defined  at  40 
CFR  Part  50  to  be  violated  when  the 
annual  average  expected  number  of 
daily  exceedances  of  the  standard  (0.12 
parts  per  million  (ppm),  1-hour  average) 
over  the  most  recent  three  years  of 
monitoring  at  each  site  is  greater  than 
one  (0.1).  A  monitored  exceedance 
occurs  when  the  peak  one  hour 
concenfration  monitored  during  a  given 
day  exceeds  0.124  ppm  (See  "Guideline 
for  the  Interpretation  of  Ozone  Air 
Quality  Standard".  EPA-450/4-7»-003). 
The  expected  number  of  daily 
exceedances  is  calculated  from  the 
observed  number  of  exceedances  by 
making  the  assinnption  that  non- 
monitored  days  (invalid  or  incomplete 
data)  have  the  same  fraction  of  daily 
exceedances  as  observed  on  monitored 
days. 

Since  the  number  of  expected 
standard  exceedances  must  equal  or 
exceed  the  number  of  observed 
standard  exceedances,  it  can  be 
concluded  that  any  monitor  recording 
four  or  more  observed  standard 
exceedances  during  a  3-year  period  has 
recorded  a  violation  of  die  ozone 
standard.  If  less  than  3  years  of  data  are 
available  for  a  given  monitoring  site, 
fewer  exceedances  constitute  a 
violation  of  the  ozone  standard:  for 
example,  three  exceedances  when  only 
2  years  of  data  are  available;  and  two 
exceedances  when  only  1  year  of  data  is 
available.  Using  the  above  exceedance 
frequencies,  the  peak  ozone  data  can  be 
screened  for  sites  with  obvious  ozone 
standard  violations.  During  the  1980- 
1982  period  (the  period  addressed  in  the 
State's  redesignation  request),  the  ozone 
standard  was  violated  at  the  following 
Chicago  related  sites:  (1)  Illinois:  Taft 
High  School;  Dixie  Highway;  Evanston; 
Skokie;  Deerfield;  Libertyville;  and 
Waukegan;  (2)  Indiana:  Hammond  (1300 
141st  Street  site);  900  North  County 
Road;  and  Bums  Harbor,  and  (3)  in 
Wisconsin:  Kenosha  and  Racine.  During 
a  recent  3  year  period,  1984  through 
1986,  the  ozone  standard  was  violated  at 
the  following  Chicago  related  sites:  (1) 
Illinois:  Evanston;  Deerfield: 
Libertyville:  and  Waukegan;  (2)  Indiana: 
Gary;  Hammond  (1300 14l8t  Street  site) 
and  Porter  Counties  sites  (1100  North 
Mineral  Street,  Water  Treatment  Plant, 
and  Valparaiso);  and  (3)  Wisconsin: 
Kenosha  and  Racine. 

It  is  of  interest  to  note  that  a  recent 
(1983-1985)  violation  of  the  ozone 
standard  was  monitored  in  Des  Plaines. 
Des  Plaines  is  only  2  miles  from  the 
northeastern  comer  of  DuPage  County. 
Given  the  spatial  nature  of  ozone 
concentrations  (ozone  concentrations 
are  relatively  constant  over  long 


distances),  this  monitored  ozone 
standard  violation  implies  that  part  of 
DuPage  County  may  be  experiencing 
unmonitored  ozone  standard  violations. 

In  Kane  and  DuPage  Counties,  no 
violations  of  the  ozone  NAAQS  have 
been  monitored  during  the  period  of 
1980  through  1987.  Nevertheless,  during 
both  the  period  covered  by  the  State's 
redesignation  request  and  during  the 
most  recent  3  years,  ozone  standard 
violations  have  been  monitored  in  the 
Chicago  urban  area  and  in  southeastern 
Wisconsin  where,  as  explained  above, 
EPA  beUeves  Chicago's  ozone  precursor 
emissions  have  a  significant  impact  on 
ozone  concentrations. 

As  the  court  theorized,  EPA's 
redesignation  policy  requires  that  a 
nonattainment  area  consist  of  the  entire 
urbanized  area  and  fringe  areas  of 
development  and  ozone  precursor 
sources.  The  Court  also  correctiy 
theorized  that,  although  the  Chicago 
area  is  listed  by  counties,  a  single 
coimty,  if  part  of  an  urbanized  area  or 
fringe  area  of  development  may  not  be 
redesignated  to  attainment  until  the 
entire  area  has  reached  attainment 
Accordingly,  Kane  and  DuPage  counties, 
as  part  of  the  Chicago  urbanized  area, 
may  not  be  redesignated  to  attainment. 

IV.  Will  County  and  McHenry  County 
Designations 

In  their  previous  arguments  before  the 
Seventh  Circuit  Court  of  Appeals,  the 
BEPA  and  ISCOC  argued  that  USEPA's 
previous  action  in  approving  a 
redesignation  request  for  Will  and 
McHenry  Counties  for  ozone  was 
inconsistent  with  its  action  on  Kane  and 
DuPage  Counties.  The  Illinois  State 
Chamber  of  Commerce  (ISCOC)  argued 
that  the  USEPA  only  considered  the  in- 
county  data  in  approving  the 
redesignation  of  Will  and  McHenry 
Counties.  It  is  obvious  from  the  Seventh 
Circuit  decision  that  there  is  a  likelihood 
of  confusion  about  USEPA's  designation 
policy,  particularly  as  a  result  of  the 
different  actions  taken  by  USEPA  in 
Will  and  McHenry  Counties  and  in  Kane 
and  DuPage  Counties. 

As  noted  in'USEPA's  final  rulemaking 
technical  support  document,  the  primary 
reason  that  USEPA  approved  the  State's 
redesignation  request  for  McHenry  and 
Will  Counties  was  that  these  counties 
contain  essentially  none  of  the  Chicago 
urbanized  area  nor  a  contiguous 
urbanized  area.  (The  1970  census 
showed  that  the  Joliet  and  Chicago 
urbanized  areas  were  not  in  direct 
contact  with  each  other). 

To  be  sure,  USEPA  was  aware  of  the 
VOC  precursor  emissions  in  Will 
County.  It  determined,  however,  that, 
unlike  emissions  from  Kane  and  DuPage 


Counties,  these  emissions  come  mainly 
bora  stationary  soiut»  emissions,**  and 
it  assumed  that  these  emissions  would 
be  significantiy  reduced  as  a  result  of 
Illinois'  statewide  reasonably  available 
control  technology  (RACT)  regulations, 
which  were  to  apply  to  major  stationary 
sources  in  all  areas  of  the  State 
regardless  of  the  attainment  status  of  an 
area.  USEPA  was  operating  under  the 
assumption  that  nothing  (in  terms  of 
stationary  source  control)  could  be 
gained  by  keeping  Will  and  McHenry 
Counties  designated  nonattainment 
Reliance  on  the  State's  commitment  to 
RACT,  however,  later  proved  misplaced. 
The  State  later  withdrew  its 
commitment  to  statewide  RACT." 
Furthermore,  at  the  time  EPA  believed  it 
could  unilaterally  redesignate  an  area  to 
nonattainment.  SubsequenUy  the 
Seventh  Circuit  Court  of  Appeals  ruled 
that  EPA  could  not  unilaterally 
redesignate  an  area.  See  Bethlehem 
Steel  V.  EPA,  638  F.2d  944  (7th  Cir.  1983). 

V.  Conclusions 

EPA  concludes  that 

1.  Ozone  standard  violations  continue 
to  be  monitored  in  the  Chicago  area  and 
its  downwind  environs. 

2.  Kane  and  DuPage  Counties  either 
contain  a  significant  part  of  the  Chicago 
urbanized  area  (as  defined  by  the  U.S. 
Census  Bureau)  or  contain  adjacent 
areas  of  significant  ozone  precursor 
emissions. 

3.  VOC  emissions  from  Kane  and 
DuPage  Counties  contribute  significantiy 
to  the  monitored  standard  violations 
attributable  to  Chicago-area  sources, 
and  are  expected  to  continue  to 
contribute  in  the  future. 

4.  Portions  of  DuPage  County  could  be 
experiencing  nonmonitored  violations  of 
the  ozone  standard  as  evidenced  by  the 
recent  standard  violations  in  Des 
Plaines. 

Proposed  Action  and  Solicitation  of 
Public  Comment 

USEPA  again  proposes  to  reject  the 
State's  request  to  redesignate  Kane  and 
DuPage  Counties,  Illinois,  to  attainment 
of  the  ozone  NAAQS. 


"  In  McHenry  County,  in  contract,  emissions 
levels  are  lower  and  dominated  by  mobile  source 
emissions. 

>•  In  its  May  28. 1988  SIP  call.  EPA  proposed  thai 
a  broader  nonattainment  area,  to  include  all 
counties  listed  in  the  Metropolitan  Statistical  Area 
(MSA)  or  Consolidated  Metropolitan  Statistical 
Area  (CMSA)  as  defined  by  OMB.  be  used  for  future 
ozone  SIP  planning  purposes.  On  June  6. 1988  (53  FR 
20722).  EPA  formally  proposed  such  a  broad 
designation  for  purposes  of  implementing  a  recent 
Congressional  enactment  called  the  "Mitchell-Conle 
Amendment"  to  the  1987  Continuing  Resolution. 
Under  this  directive,  if  made  final.  Will  and 
McHenry  Counties  would  be  included  in  the 
nonattainment  area. 


In  making  this  proposal,  USEPA 
requests  that  all  commentors  submit  all 
cited  support  publications  along  with  a 
synopsis  of  the  relevant  portions  of 
these  publications.  A  simple  submittal  of 
a  reference  list  with  no  elaboration  will 
not  allow  an  adequate,  thorough 
response  by  USEPA. 

Under  5  U.S.C.  605(b),  die 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  November  6. 1S87. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register, 
December  23. 1988. 
WiUiam  H.  Sanders. 
Acting  Regional  Administrator. 
(FR  Doc.  88-29962  Filed  12-28-88;  8:45  am) 
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40  CFR  Part  180 

[PP  9E2149,  3E2910/P474.  FRL-3499-6] 

Sodium  Chlorate;  Proposed  Exemption 
From  Tdefwice 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
exemptions  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
the  defoliant,  desiccant  and  fungicide 
sodium  chlorate  when  used  as  a  harvest 
aid  in  or  on  the  raw  agricultural 
commodities  dry  edible  beans  and 
southern  peas.  "This  proposal,  which 
eliminates  the  need  to  establish  a 
maximum  permissible  level  for  residues 
of  sodium  chlorate  in  or  on  the 
commodities,  was  requested  in  petitions 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATE:  Comments,  identified  by  the 
document  control  number  (PP  gE2149, 
3E2910/P474J,  must  be  received  on  or 
before  January  30, 1989. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (TS-755C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 
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IMI 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI].  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2,  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  ajn.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

SUPPLEMENTARY  INFORMATION  CONTACT: 
By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716C,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703) 
557-2310. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petitions  to  EPA 
on  behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director.  IR-4  Project,  and  the 
named  Agricultural  Experiment 
Stations.  These  petitions  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  sodium  chlorate  when  used  in 
accordance  with  good  agricultural 
practice  as  a  harvest  aid  in  or  on  certain 
raw  agricultural  commodities. 

1.  PP9E2149.  Petition  submitted  on 
behalf  of  the  CaHfomia,  Minnesota. 
Michigan,  and  North  Dakota 
Agricultural  Experiment  Stations  for 
edible  dry  beans. 

2,  PP3E2910.  Petition  submitted  on 
behalf  of  the  Arkansas,  Georgia, 
Missouri,  Oklahoma,  and  Tennessee 
Agricultural  Experiment  Stations  for 
southern  peas. 

Sodium  chlorate  is  a  strong  oxidizing 
agent  that  can  be  easily  reduced  to 
sodium  chloride  in  the  presence  of 
organic  material.  The  available  data 
indicate  that  the  proposed  use  results  in 
negligible  residues  of  sodium  clorate  on 
the  raw  agricultural  commodities.  Dried 
beans  and  southern  peas  are  normally 
rehydrated  and  cooked  prior  to  human 
consumption,  and  these  processes  favor 


further  reduction  of  sodium  chlorate 
residues  to  sodium  chloride. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
exemptions  from  the  requirement  of  a 
tolerance  include: 

1.  An  acute  oral  study  in  rats  with  an 
LD*°  (median  lethal  dose)  of  5  grams 
(gms)/kilogram  (kg). 

2.  A  90-day  feeding  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  of  100 
milligrams  (mg)/kilogram  (kg)/day. 

3.  A  90-day  feeding  study  in  dogs  with 
a  NOEL  of  greater  than  360  mg/kg/day 
(highest  dose  tested). 

4.  A  teratogenicity  study  in  rats  with 
NOEL'S  of  greater  than  1,000  mg/kg/day 
(highest  dose  tested)  for  maternal  and 
developmental  effects. 

The  above  studies  were  submitted  to 
provide  a  basis  for  evaluating  the 
toxicological  significance  of  sodium 
chlorate  residues  in  the  human  diet  and 
for  determining  whether  additional 
studies  are  needed  to  complete  an 
evaluation  of  the  chemical.  Although  the 
available  studies  are  adequate  to 
determine  that  the  proposed  exemption 
from  the  requirement  of  a  tolerance  for 
sodium  chlorate  is  adequate  to  protect 
the  public  health,  the  Agency  has 
requested  mutagenicity  studies  to 
determine  whether  it  is  acceptable  to 
continue  to  defer  or  to  waive  the 
remaining  chronic  toxicity  requirements 
for  sodium  chlorate.  The  mutagenicity 
studies  are  due  in  October  1989. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
exemptions  from  the  requirement  of  a 
tolerance  established  by  amending  40 
CFR  180.1020  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
exemptions  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Usted 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  [PP  9E2149,  3E2910/ 
P474].  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Docket  and 
Freedom  of  Information  Section,  at  the 


address  given  above  from  8  ajn.  to  4 
p.m.,  Monday  throu^  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  Stat.  1164,  5  U.S.C.  601-602),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certiff  cation 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
(Sec.  408(e],  68  Stat.  514  (21  U.S.C.  346a(e)l) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  December  16, 1988. 
Herbert  Harrison. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.1020  is  revised  to  read 
as  follows: 

§  180.1020    Sodium  cMorate;  exemption 
from  ttie  re<)uirement  of  ■  tolerance. 

Sodium  chlorate  is  exempted  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  the  following  raw  agricultural 
commodities  when  used  as  a  defoliant, 
desiccant,  or  fungicide  in  accordance 
with  good  agricultural  practice. 

Commodities 

Beans,  dry.  edible 
Com,  fodder 
Com,  forage 
Com,  grain 
Cottonseed 
Flaxseed 
Flax,  straw 
Guar  beans 
Peas,  southern 
Peppers,  chili 
Rice 

Rice,  straw 
Safflower,  grain 
Sourghum,  grain 
Sourghum.  fodder 
Sourghum.  forage 
Soybeans 


Sunflower  seed 

[FR  Doc.  88-29959  Filed  12-28-88:  8:45  am) 
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Coast  Guard 

46  CFR  Oh.  I 

[CGD86-025;CGD  88-079] 
RIN2115-AD12 

Commercial  Hshing  Industry  Vessel 
Regulations 

agency:  Coast  Guard,  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 


summary:  The  Coast  Guard  is 
developing  safety  regulations  for 
uninspected  fishing,  fish  processing  and 
fish  tender  vessels  to  implement  the 
provisions  of  the  Commercial  Fishing 
Industy  Vessel  Safety  Act  of  1988  (Act). 
Pub.  L.  100-424.  Response  to  this 
advance  notice  will  help  the  Coast 
Guard  determine  the  appropriate 
standards  to  propose  for  these  vessels. 
DATE:  Comments  on  this  advance  notice 
must  be  received  on  or  before  February 
27, 1989. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Executive 
Secretary,  Marine  Safety  Council  (G- 
LRA-2/3600)  (CGD  88-079),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington.  DC.  20593-0001.  The 
comments  and  materials  referenced  in 
this  notice  will  be  available  for 
examination  and  copying  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
at  the  Marine  Safety  Council  (G-LRA-2), 
Room  3600,  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC.  Comments  may  also  be  delivered  to 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Noraan  Lemley,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-0001. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  the 
earliest  stages  of  this  rulemaking 
procedure  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  advance 
noUce  (OGD  88-079).  identify  the 
specific  issues  of  this  advance  notice  to 
which  each  comment  applies,  and  give 
reasons  for  the  comments.  Receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  post  card  or 
envelope  is  enclosed  with  the 
comments.  All  comments  received 


before  the  expiration  of  the  comment 
period  will  be  considered  before  further 
action  is  taken.  No  public  hearing  is 
currently  planned  for  this  notice, 
however,  one  may  be  held  at  a  time  and 
place  to  be  set  in  a  later  notice  in  the 
Federal  Register  if  written  requests  for  a 
hearing  are  received  and  the  Coast 
Guard  determines  that  the  opportimity 
to  make  oral  presentations  at  this  stage 
will  aid  the  rulemaking  process. 

This  advance  notice  outlines  the 
reqmrements  that  are  being  considered 
and  requests  specific  information  that 
commentors  believe  will  aid  the  Coast 
Guard  in  developing  proposed 
regulations  for  uninspected  fishing,  fish 
processing  and  fish  tender  vessels. 
Views,  data,  or  arguments  that  are 
considered  pertinent  should  be 
submitted. 

An  Advance  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  on  July  9. 1987  (52  FR 
25890)  (CGD  86-025)  addressing 
potential  requirements  for  uninspected 
fish  processing  vessels  necessary  to 
implement  the  Commercial  Fishing 
Industry  Vessel  Act  (Pub.  L.  98-364).  A 
correction  document  was  published  on 
August  la  1987  (52  FR  29556).  That 
project  is  overtaken  by  this  rulemaking 
since  Pub.  L  100-424  has  revised  the 
requirements  of  Public  Law  98-364. 
Therefore,  Coast  Guard  Docket  86-025  is 
withdrawn.  Comments  received  by  the 
Coast  Guard  under  CGD  86-025  will  be 
placed  in  the  docket  with  those  received 
on  this  rulemaking. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  of  this  advance  notice  are  Mr. 
N.W.  Lemley,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
and  CDR  G.A.  GaUion,  Office  of  the 
Chief  Counsel. 

Background 

Commerical  fishing  is  now  one  of  the 
most  dangerous  industries  in  the  United 
States.  On  the  average,  84  fishermen  die 
and  250  fishing  vessels  are  total  losses 
each  year.  The  Coast  Guard  investigates 
1100  marine  casualties  involving  fishing 
vessels  each  year.  A  lack  of 
comprehensive  regulatory  safety 
requirements  has  been  perceived  as  a 
contributing  cause  of  this  high  casualty 
rate.  Commercial  fishing  is  the  only 
major  marine  commercial  industry  for 
which  inspection,  licensing,  operation 
and  equipment  regulations,  other  than 
for  basic  safety  equipment,  are 
essentially  non-existent. 

Each  year  the  Coast  Guard  responds 
to  approximately  3000  offshore  search 
and  rescue  (SAR)  cases  involving 
commerciel  fishing  vessels.  These  cases 


result  in  the  saving  of  over  500  hves  and 
over  $75  million  in  propertj-  annually. 
The  Coast  Guard's  SAR  data  base  for 
FY86  and  FY87  also  shows,  not 
surprisingly,  that  more  than  85%  of  the 
commercial  fishing  vessels  assisted  are 
greater  than  25  feet  in  length,  and  about 
20%  of  cases  occur  more  than  20  miles 
offshore.  Although  fishing  vessels 
account  for  about  5%  of  the  SAR  cases 
worked  by  the  Coast  Guard,  the  cases 
on  average  tend  to  be  more  serious  in 
nature,  requiring  more  rescue  resources 
and  more  rescue  time.  For  these  reasons, 
commercial  fishing  vessel  SAR  cases 
account  for  nearly  15%  of  the  operating 
cost  of  the  Coast  Guard's  SAR  program. 
SAR  statistics  for  Alaska  alone  show 
that  25%  of  SAR  cases  involve 
commercial  fishing  vessels  and  about 
250  hves  and  $30  million  of  property  are 
saved  each  year. 

"Hie  Coast  Guard,  recognizing  the 
importance  of  improving  the  safety 
record  of  the  U.S.  fishing  fleet,  but  not 
having  specific  legal  authority  to 
regulate,  developed  a  voluntary  safety 
program  for  the  commercial  fishing 
industry  in  1985.  The  program  includes 
voluntary  design  standards  developed 
and  published  by  the  Coast  Guard  as 
Navigation  and  Vessel  Inspection 
Circular  No.  5-86  (NVIC  5-86)  and  a 
Vessel  Safety  Manual  for  personnel 
training  published  by  the  North  Pacific 
Fishing  Vessel  Owners'  Association 
(NPFVOA).  Both  were  well  received 
throughout  the  U.S.  as  well  as 
internationally.  They  provide  practical 
advice  on  improving  fishing  vessel 
safety.  The  Congress,  recognizing  the 
need  to  make  significant  improvements 
more  quickly,  adopted  legislation  to 
assure  corrective  action  in  several 
specific  safety  areas.  The  President 
signed  the  legislation  September  9. 1988. 

The  Commercial  Fishing  Industry 
Vessel  Safety  Act  of  1988  requires  safety 
regulations,  studies  of  licensing  and 
inspection  issues,  and  the  establishment 
of  a  Commercial  Fishing  Industry  Vessel 
Advisory  Committee,  all  provided  in  an 
effort  to  greatly  improve  safety  in  this 
dangerous  industry.  The  Coast  Guard 
solicited  applications  for  appointment  to 
membership  on  the  Committee  in  the 
Federal  Register  on  September  23, 1988 
(53  FR  37075).  Implementation  of  the  law 
will  impact  about  33,000  documented 
fishing  industry  vessels  and  about 
100,000  fishing  industry  vessels  ; 

numbered  under  state  laws. 

Discussion 

On  September  9, 1988,  Title  46  United 
States  Code,  was  amended  in  Chapter 
45  (Uninspected  Commercial  Fishing 
Industry  Vessels,  Sections  4501  through 
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4508)  by  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988.  Pub. 
L  100-424.  This  Chapter,  as  amended,  is 
applicable  to  all  uninspected  fishing 
vessels,  fish  processing  vessels  and  fish 
tender  vessels.  It  does  not  apply  to  fish 
processing  vessels  of  more  dian  5000 
gross  tons  and  fish  tender  vessels  of 
more  than  500  gross  tons  since  they  are 
subject  to  inspection  under  46  U.S.C. 
3301  (11)  and  (12).  Also,  it  does  not 
apply  to  vessels  engaged  solely  in  sport 
fishing  that  are  subject  to  inspection 
under  46  U.S.C.  3301(8)  as  small 
passenger  vessels  and  are  regulated 
under  46  CFR  Subchapter  T,  or  to 
vessels  carrying  6  or  less  passengers 
that  operate  as  iminspected  passenger 
vessels  regulated  under  46  CFR 
Subchapter  C.  Vessels  that  alternate 
between  commercial  and  sport  fishing 
must  comply  with  the  requirements  for 
♦he  service  in  which  they  are  engaged 

The  Act  requires  the  Secretary  of 
Transportation  to  prescribe  regulations 
for  certain  safety  equipment  and  vessel 
operating  procedures.  Certain  of  these 
requirements  may  be  made  applicable 
only  to  documented  vessels  that  operate 
beyond  the  boundary  line  described  in 
46  CFR  Part  7  or  that  operate  with  more 
than  16  individuals  on  board.  In 
prescribing  regulations,  the  Secretary 
must  consider  the  speciahzed  nature 
and  economics  of  the  operations  and  the 
character,  design,  and  construction  of 
these  vessels.  Requiring  alteration  of  a 
vessel  or  associated  equipment  that  was 
constructed  or  manufactured  before  the 
effective  date  of  the  regulations  is  not 
permitted.  Certain  fish  processing 
vessels  must  meet  the  requirements  for 
classification  by  the  American  Bureau  of 
Shipping  or  other  similarly  qualified 
organization.  Chapter  45  also  provides 


for  the  enforcement  of  the  regulations  as 
well  as  authority  for  termination  of  a 
voyage  when  conditions  warrant  that 
action. 

To  implement  the  Act  the  Coast 
Guard  will  assess  information 
concerning  the  appropriate  safety 
equipment  and  operational  standards, 
their  costs,  and  the  cvirrent  safety 
practices  in  fishing,  fish  processing  and 
fish  tender  vessel  operation.  The  Coast 
Guard  is  considering  adding  the 
standards  developed  to  Subchapter  C  of 
Title  46.  Code  of  Federal  Regulations  in 
a  new  part  which  would  apply  only  to 
uninspected  fishing  industiy  vessels. 
The  Coast  Guard  envisions  using  the 
requirements  of  46  CFR  Subchapter  C 
together  with  the  voluntary  standards  of 
the  American  Boat  and  Yacht  Council 
and  the  voluntary  standards  in  the 
Coast  Guard"  s  NVIC  5-86,  as  a  basis  for 
developing  the  standards.  The  Coast 
Guard  pubUshed  notification  of  the 
issuance  of  NfVlC  5-88  in  the  Federal 
Regtoter  of  October  20, 1986  (51  FR 
37247).  indica  ting  that  it  contains 
recommended  standards  for  commercial 
fishing  vessels.  In  addition  to  the 
location  described  in  the  ADDRESSES 
section  above,  NVIC  5-86  may  be  seen 
at  any  Coast  Guard  District 
Headquarters,  Marine  Inspection  or 
Marine  Safety  Office.  It  may  be 
purchased  by  sending  a  check  to 
Commandant  (G-MTH),  U.S.  Coast 
Guard.  2100  Second  Street  S.W.. 
Washington,  DC,  20593-0001  in  the 
amount  of  $11.00  payable  to  the  U.S. 
Treasury. 

The  Act  authorizes  the  Secretary  of 
Transportation  to  prescribe  regulations 
over  a  wide  range  of  safety  issues,  and 
directs  issuance  of  regulations  to  require 
installation,  maintenance  and  use  of 


specific  equipment  Subjects  to  be 
addressed  by  this  rulemaking  include: 

(1)  Navigation  equipment  such  as 
compasses,  anchors,  charts,  radars, 
radar  reflectors  and  depth  sounders, 

(2)  Radio  communication  equipment 
such  as  emergency  position  indicating 
radio  beacons  and  radios  allowing 
communications  with  land  based  search 
and  rescue  units, 

(3)  Visual  distress  signals, 

(4)  Lifesaving  equipment  such  as  Ufe 
preservers,  buoyant  apparatus,  liferafts 
and  immersion  suits, 

(5)  Life  rails,  grab  rails,  and  other 
equipment  to  address  risk  of  serious 
injury. 

(6)  Firefighting  equipment  such  as 
portable  and  semiportable 
extinguishers,  detection  systems,  fixed 
extinguishing  systems  and  fire  alarms. 

(7)  Flame  arresters  or  similar  devices 
for  gasoline  engines, 

(8)  Use  and  installation  of  insulation 
materials. 

(9)  Storage  of  flammable  and 
combustible  materials. 

(10)  First  aid  equipment. 

(11)  Fuel,  ventilation  and  electrical 
systems, 

(12)  Operational  stability  including 
bilge  pimips,  bilge  alarms,  and  stability 
information, 

(13)  Collection  of  casualty 
information,  and 

(14)  Information  relative  to  a  seaman's 
duty  to  notify  his  employer  regarding 
illness. 

The  Act  has  varied  applicability 
depending  on  the  date  of  vessel 
construction  or  conversion,  area  of 
operations,  or  number  of  persons  on 
board.  The  categories  of  applicability  of 
safety  standards  are  given  in  the 
following  table: 


Table.— Appucabiuty  of  Safety  Standards 


Section  46 
U.S.C. 


Vessels  affected 


Nature  of  autlxxlty  to  regulate 


46  UAC.  4502(«)-Weq>Hre«  the  Developwnt  «X  Begulrttona  lor  Eqmpping  M  AWected  V— 1»  WMh  Sperifled  Safety  EqulpitiwH. 


4502(a) 


AH  Uninspected  Commerdal  Fishing  Industry  Vessels.. 

Includes: 

All  state  numbered  vessels.  (See  footnote  1). 

AH  documented  vessels.  (See  footnote  2.) 


The  Coast  Guard  is  required  to  develop  regulations  in  the  areas  discussed 
in  this  section  of  the  Act 


46  UAC.4502(bW<aqu>fee  the  DevatopmamotRegulatkMia  for  Eqtilppli»oA«  Affected  Veaaala 


4502(b) 


Only  those  documented  Uninspected  Commerical  Fishing  Industry  Vessels 
that  ooorate  beyond  the  boundary  line  or  that  operate  with  more  than  16 
individuals  on  board.  (See  footnote  3.) 

Irtdudes. 

(1)  All  documented  vessels  that  operate  beyond  the  boundary  line. 

(2)  All  documented  vessels  that  operate  with  more  than  16  individuala  on 
board. 


Ttie  Coast  Guard  is  required  to  develop  regulation  in  the  areas  discussed 
in  tliis  section  of  the  Act  The  Coast  Guard  is  permitted  to  develop 
regulations  to  minimize  hsk  of  injury  to  ttte  crew  during  vessel  oper- 
ations. 
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Table.— Appucabiuty  of  Safety  Standards— Continued 


Sec«on46 
U.S.C. 


Vessels  affected 


Natui«  of  authority  to  regulate 


46  as.&  4602(c)— Permits  the  Oevelopwent  of  ReguMiona  for  Cqt^pplwg  DM  Affected  Vi 

Fire  Rghtktg  EqmpMMnt 


Spedfled  Nmrigation,  Ufeamtno,  Fire  ProtMHon  Md 


4502(c) 


Uninspected  Commerical  Fishing  Industry  Vessels  built  or  converted  after 
31  December  1988  that  operate  with  more  than  16  individuals  on  bowd. 
Irx:ludes. 

(1)  AH  new  or  converted  state  numbered  vessels  that  operate  with  more 
than  16  individuals  on  board. 

(2)  AH  new  or  coverted  documented  vessels  that  operate  with  more  than 
16  indMduals  on  board. 


The  Coast  Guard  is  permrtted  to  develop  regutallons  h 
cuaeed  in  this  section  of  the  Act 


the 


4502(d) 


46aa&  4802td)    Reqmrea  the  DMetopment  of  ReguhMfcins  for  Operating  StaMMy 


Uninapecled  Commercial  Fishing  Industry  Vessels  buHt  or  substwitiany 
altered  in  a  manner  that  affects  operating  stability  after  31  December 
1989. 

IrKludes. 

(1)  AH  new  or  substantially  altered  state  numbered  vessels.  (See  footrtole 
4.) 

(2)  AH  new  or  substantially  altered  docurnetited  vessels. 


The  Coast  Guard  is  rwiurwtf  to  develop  regulations  in  the  areas  discussed 
In  this  section  of  the  Act 


The  Coast  Guard 
umbenng   system. 


:.       *^.52?J:  ^""i?  numbered  vessels  are  thoee  which  are  not  documented  with  the  Cktast  Guard  and  therefore  registered  with  the  a  state 
'*'"^,J^!^**!  *^  '"iHl^  '?J°^*?'l.'f^'.J^'«»  **  "<"  '^'^^^  ^®»»®^    Currently,  only  Alaska  does  fSthS^T  w^ed  numoenno   svstem 
^  "^SJ^lf-  ^  1S^  "*  !!!Jf' ••  ^J*<  *°?  "**^  *^^«*  *"  'f*  ^^st^enes,  unless  exer^  ^nder  46  CFR  67.0lTmu«  be^toSmentJd  Sn^to, 
3^IJ^        °**™  '"'^^^^  *"  """^  ^^  ""^  "*  ^^"^  °*  '"'^  ""tonality,  and.  with  certain  exceptwns,  pi^y^^^^!ja^S^^^^^^ 

Footnote  3:  Boundary  lines  we  set  forth  in  46  CFR  7.  In  general,  they  follow  the  trend  of  the  seaward  high  water  shorelines  and  cross  entrances  to  smaU  ha« 
wilets  and  overs.  In  some  areas,  they  are  along  the  12  mile  line  which  marks  the  seeward  limits  of  the  continowus  zone  emrances  lo  sma»  bays. 

^ooti^te  4:  Substantially  aHered  means  alteratton  of  a  vessel  to  engage  in  a  different  fishery  or  to  have  significant  amounts  of  equnment  or  Dermanem  taosxte 
¥»eights  added  that  wouM  matenaHy  alter  its  seakeeping  characteristics  so  as  to  make  it  an  unstable  platfomt  "quvmem  or  permanent  lopsKte 


Comments  and  recommendations  on 
specific  items  are  requested  which  will 
assist  the  Coast  Guard  in  formulating 
the  proposed  standards  outlined  below. 
The  Coast  Guard  welcomes  information 
that  commentors  might  o^er  the  assist  it 
in  considering  the  specialized  nature 
and  economics  of  fishing,  fish 
processing  and  fish  tender  vessel 
operations;  their  character,  design,  and 
construction;  and  the  costs  associated 
with  equipment,  construction,  reporting 
and  operating  requirements  being 
considered. 

The  entries  in  the  following  outline  of 
the  proposed  requirements  indicate 
which  of  the  legal  cites  authorizes  the 
specific  requirements. 

Outline  of  Proposed  Requirements 

Subchapter  C — Uninspected  Vessels 
Add  as  Parts  27,  28  and  29: 

PART  27— UNINSPECTED 
COMMERCIAL  FISHING  INDUSTRY 
VESSELS 

Section  27.01    Authority  and  Purpose. 

Section  27.05    Application. 

Section  27.10    Definitions  of  terms  used 
in  Parts  27,  28,  and  29  (Buoyant 
apparatus  and  vessel  examination  may 
have  different  meanings  than  now  used 
for  inspected  vessels.). 

Section  27.15    Exemptions  and 
Equivalents. 

(Vessels  of  less  than  36  feet  and  not 
operating  on  the  high  seas  are  exempted 


from  the  requirements  for  life  boats  or 
liferafts  by  the  Act.  The  Act  also 
authorizes  the  Secretary  of 
Transportation  to  exempt  vessels  from 
specific  regulations  prescribed  under  the 
Act  for  good  cause.  This  section  would 
give  procedures  for  establishing  good 
cause.  This  section  would  also  provide 
for  determinations  by  the  Coast  Guard 
in  establishing  equivalents  to  the 
regulations.) 

PART  28  REQUIREMENTS 

Section  28.01    Application. 

Section  28.05    Life  Preservers  and  other 
Lifesaving  Equipment. 

Section  28.05. 1    Life  Preservers  and 
Ring  Lifebuoys. 

(One  USCG  approved  life  preserver 
for  each  person  on  board  plus  an 
additional  number  to  provide  for 
emergency  situations  when  some 
members  of  the  crew  may  not  have 
access  to  principal  life  preserver 
stowage  locations  are  being  considered. 
One  ring  life  buoy  on  each  side  as  a 
minimum  and  equivalency  provisions  for 
providing  for  man  overboard  retrieval 
are  also  being  given  consideration. 
Requirements  relating  to  work  vests  are 
also  envisioned.  Requirements  for 
lifesaving  gear  for  individuals  would  be 
similar  to  those  foimd  in  46  CFR 
Subchapter  C,  Part  25,  which  are 
currently  applicable  to  these  vessels. 
Additionally,  an  approved  immersion 


suit  would  be  an  acceptable  substitute 
for  a  life  preserver.) 

(Applicability:  4502(a),  4502(b). 
4502(c)). 

Section  28.05.5    Liferafts. 

(Liferafts  to  accommodate  100%  of 
those  on  board  are  being  considered. 
Liferafts  would  ultimately,  by  some 
specific  date,  be  required  to  be  USCG 
approved,  but  as  an  interim  measure  the 
liferafts  on  board  could  be  used,  if 
serviceable  and  adequate,  to  meet 
safety  needs.  The  survival  equipment 
may  also  be  different  from  that  in 
approved  liferafts  if  it  is  adequate  to 
meet  safety  needs.  HydrauUc  release 
units  or  alternate  float-free 
arrangements  and  servicing  will  be 
addressed.) 

(Applicability:  4502(b):  4502(c),  not 
applicable  to  vessels  less  than  36  feet  in 
length  not  operating  on  the  high  seas). 

Section  28.05.10    Ifnmersion  Suits. 

(One  USCG  approved  immersion  suit 
of  a  suitable  size  will  be  required  for 
each  person  on  board.  These  would  only 
be  required  north  of  32  degrees  north 
latitude  and  south  of  32  degrees  south 
latitude.  Design  standards,  stowage,  and 
maintenance  requirements  would  be 
included  as  well  as  provisions  to 
address  continued  carriage  of 
nonapproved  immersion  suits 
considered  acceptable.) 

(Applicability:  4502(b),  4502(c)). 
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Section  28.05.15   Marking.  Stowage. 
Maintenance. 

(Requirements  for  maridng.  stowage 
and  periodic  maintenance  are  being 
considered.  Life  preservers  would  be 
required  to  be  marked  with  the  name  of 
the  vessel,  while  immersion  suits  would 
not  since  they  often  are  the  property  of 
the  crew  and  may  be  moved  from  vessel 
to  vessel.  Rafts  would  not  be  required  to 
be  marked  with  the  vessel  name  since 
they  are  not  always  carried  on  the  same 
vessel.  Equipment  would  be  required  to 
be  easily  accessible  in  an  emergency 
and  stowed  so  that  it  can  be  used  in 
drills  where  drills  are  required. 
Lifesaving  equipment  would  be  required 
to  be  maintained  in  a  ready  for  use 
condition.  Where  servicing  is  required,  a 
periodic  schedule  would  be  specified.) 

(AppUcabiUty:  4502(a),  4502(b], 
4502(c)). 

Section  28.10    Distress  Signals. 

(USCG  approved  signals,  6  hand  red 
flares  and  6  hand  orange  smoke  signals, 
or  alternatively  12  combination  flare 
and  smoke  distress  signals,  stowed  in  a 
watertight  container  are  being 
considered.) 

(Applicability:  4502(a),  4502(b). 
4502(c)). 

Section  28.20    Emergency  Position 
Indicating  Radio  Beacons  (EPIRBS). 

(Type,  stowage  and  maintenance 
requirements.  The  provisions  will  reflect 
those  found  in  46  CFR  25.26.  published 
in  the  Federal  Register  August  17, 1988 
(53  FR  31004).  The  new  406  Mhz  EPIRB 
is  required  on  vessels  that  operate  on 
the  Mgh  seas  on  or  after  August  17, 
1989.) 

(AppUcabUity:  4502(a).  4502(b). 
4502(c)). 

Section  28.30    Fire  Extinguishing  and 
Detecting  Equipment 

Section  28.30. 1    Fire  Extinguishers. 

(A  USCG  approved  B-U  would  be 
required  in  each  galley  and  engineroom, 
and  a  USCG  approved  A-U  would  be 
required  in  each  space  accessed  by  the 
crew.  These  are  similar  requirements  to 
those  now  found  in  NVIC  5-86  and  48 
CFR  Subchapter  C.  Part  25.) 

(AppUcabiUty:  4502(a).  4502(b). 
4502(c)). 

Section  28.30.5    Fire  Extinguishing 
Systems. 

(Fixed  systems  for  enginerooms  on 
certain  sized  vessels  are  bein 
considered.  USCG  approved  Halon  or 
carbon  dioxide  systems  are  envisioned.) 

(AppUcabiUty:  4502(c)]. 


Section  28,30.10   Fire  Pumps. 

(Fire  pumps  for  certain  sized  vessels 
are  being  considered.) 
(AppUcabiUty:  4502(c)). 

Section  28.30.15    Fire  Alarms. 

(Alarm  systems  for  certain  sized 
vessels  are  being  considered  for 
machinery  and  Uving  spaces.) 

(AppUcabiUty:  4502(b).  4502(c)). 

Section  28.30.20   Fire  Detection 
Systems. 

(Detection  systems  for  certain  sized 
vessels  are  being  considered  for 
machinery  and  Uving  spaces.) 

(AppUcabiUty:  4502(b).  4502(c)). 

Section  28.35    Bilge  Systems. 

(Fixed  bilge  piping,  fixed  bilge  pumps 
and  high  level  alarms  are  being 
considered.  Such  requirements  would  be 
similar  to  standards  in  NVIC  5-86.) 

Section  2835.1    Bilge  Alarms 

(Bilge  alarms  are  being  considered  for 
spaces  subject  to  entry  of  water  during 
vessel  operations  through  openings  or 
seal  failures,  such  as  lazarettes  fmd 
enginerooms.) 

(AppUcabiUty:  4502(c)). 

Section  28.35.5    Bilge  Pumps  and  Fixed 
Piping 
(AppUcabiUty:  4502(c)). 

Section  28.40    Stowage  and  Handling  of 
Flammable  and  Combustible  Material 

(Quantity  Umitations,  stowage, 
handling,  and  transfer  requirements 
similar  to  the  provisions  of  46  CFR  Part 
105  are  being  considered.  These 
requirements  will  not  address  pollution 
concerns  currently  covered  elsewhere  in 
the  regulations.  They  may  include 
stowage  of  combustible  solids,  such  as 
packii^  materials,  and  other  items  such 
as  paint.) 

(AppUcabiUty:  4502(b),  4502(c)). 

Section  28.45    Fuel,  Ventilation,  and 
Electrical  Systems 

Section  28.45. 1    Fuel  Systems 

(Specific  standards  for  fuel  piping  and 
fuel  tanks  are  being  considered. 
Standards  similar  to  recreational  vessel 
standards  such  as  those  of  the  American 
Boat  and  Yacht  Council  or,  for  vessels 
on  the  high  seas  or  carrying  mora  than 
16  individuals,  standards  in  46  CFR 
Subchapters  F  and  T,  are  being 
contemplated.  The  use  of 
nonconventional  fuels,  such  as  Uquefied 
gas,  wiU  be  addressed.) 

(AppUcabiUty:  4502(c)). 

Section  28.45.5    Ventilation 

(A  requirement  for  two  fire  proof  and 
gastight  vent  ducts  with  one  extending 


to  the  bilge  for  each  space  containing 
internal  combustion  machinery  is  being 
considered.  Spaces  containing  fuel  tanks 
Vould  be  required  to  be  fitted  with 
gooseneck  vents  at  least  iVi  inches  in 
diameter.  Fuel  tanks  would  be  required 
to  be  fitted  with  vents  exiting  on  the 
exterior  of  the  hull  and  fitted  with  fiame 
screens  of  corrosion  resistant  wire 
mesh.  Requirements  similar  to  those  of 
46  CFR  Subchapter  T  are  being 
contemplated.  The  removal  of  explosive 
vapors  is  the  primary  concern.) 

(AppUcabUity:  4S02(a).  4502(b). 
4502(c)). 

Section  28.45.10    Electrical  Systems 

(Specific  requirements  for  electrical 
systems  are  being  considered. 
Standards  simUar  to  those  for 
recreational  vessels  such  as  those  of  the 
American  Boat  and  Yacht  Council  or,  for 
vessels  on  the  high  seas  or  carrying 
more  than  16  infividuals,  standards  in  46 
CFR  Subchapters  ]  and  T,  are  being 
contemplated.) 

(AppUcabiUty:  4502(c)). 

Section  28.50    Equipment  to  Minimize 
Injuries 

Section  28.50. 1    Protection  from  Moving 
Machinery 

(Requirements  to  provide  protective 
shields,  etc.,  for  exposed  moving 
machinery  parts  are  being  considered.) 

(AppUcabiUty:  4502(b),  4502(c)). 

Section  28.50.5    Cooking  and  Heating 
Appliances 

(Standards  for  cooking  and  heaUng 
appUances,  fuels  and  their  instaUation. 
similar  to  those  in  46  CFR  Subchapter  T. 
are  being  considered.) 

(AppUcabiUty:  4502(d),  4502(c)). 

Section  28.50,10    Life  Rails  and  Grab 
Rails 

(Standards  for  rails  at  the  periphery  of 
weather  decks  and  standards  for  grab 
rails  at  deck  house  sides  and  in 
corridors  are  being  considered. 
Requirements  similar  to  those  in  46 
Subchapter  T  are  being  contemplated.) 

(AppUcabiUty:  4502(b),  4502(c)). 

Section  28.55    Structural  Fire 
Protection 

(Fire  resistant  bulkheads  between  the 
engineroom  accommodation  spaces  are 
being  considered  for  larger  vessels,  as  is 
use  of  noncombustible  insulation.) 

(AppUcabiUty:  4502(c)). 

Section  28.80    Means  of  Escape 

(Provisions  are  being  considered 
which  would  assure  effective  access  to 
lifesaving  equipment.  AddiUonaUy,  for 
larger  vessels  Uie  general  rule  would  be 
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to  provide  two  means  of  escape  fit)m 
areas  fi«quented  by  the  crew.  Text 
similar  to  that  of  46  CFR  Subchater  T, 
Part  177.15  is  being  considered.) 
(AppUcabUity:  4502(b),  4502(c)). 

Section  28.65    First  Aid  Kits 

(First  aid  kits  meeting  an  industry 
standard,  or  a  medicine  chest  for  larger 
vessels,  are  being  considered.) 

(AppUcabiUty:  4502(b).  4502(c)). 

Section  28. 70    Operational  Stability 
Section  28. 70.1    Stability  Standards 

(The  intact  and  damaged  stability 
standards  in  NVIC  5-86  are  being 
considered  for  all  sizes  of  vessels  and 
all  services.  The  approval  of 
calculations  and  stabiUty  guidance 
would  be  necessary.  RoU  testing  and 
simplified  forms  of  determiniiig  stabiUty 
are  considered  to  be  unacceptable. 
Procedures  wiU  be  included  to  specify 
how  the  Coast  Guard  wiU  accept 
evidence  of  compUance  with  stability 
requirements  bom  an  insurance 
company,  a  classification  society  or 
other  quaUfied  organization.  The  Coast 
Guard  is  considering  accepting 
certification  of  compUance  only  from 
approved  third  party  organizations.) 

(AppUcabiUty:  4502(d)). 

Section  28.70.5   Stability  Guidance  for 
Vessel  Operators 

(Guidance  material  would  be  required 
to  be  carried  in  a  simplified  form  that 
would  permit  a  master  to  make  a 
knowledgeable  judgment  about  vessel 
loadings.  There  are  several  acceptable 
formats  for  presenting  such  guidance. 
Therefore,  the  form  of  the  guidance 
would  be  the  choice  of  the  owner. 
Certificaiton  of  compUance  with  the 
stability  standards  would  include 
approval  of  the  guidance  material.) 

(Apphcability:  4502(d);  this  applies 
only  to  vessels  built  or  substantiaUy 
altered  after  31  December  1989.). 

Section  28.70.10    Inclining  Tests 

(Inclining  tests  will  be  necessary  to 
determine  the  weight  and  center  of 
gravity  of  the  vessel  without 
consumables,  liquid  ballast  or  fish  on 
board  for  use  in  required  stability 
calculations.  Testing  procedures  used  on 
inspected  vessels  and  vessels  with  load 
lines  are  being  considered  and  would 
require  that  the  Coast  Guard,  or  its 
approved  representative,  witness  and 
approve  the  test.  Requiring  tests  after 
major  modifications  and  conversions  is 
also  being  considered.) 

(Applicability:  4502(d)). 


Section  28. 75.    Navigation  and  Radio 
Communications  Equipment 

(Equipment  standards  similar  to  those 
in  NVIC  5-86  are  being  considered.) 

Section  28. 75. 1    Navigation  Equipment 

Section  28. 75. 1. 1    Nautical  Charts 

(AppUcabiUty:  4502(b),  4502(c)). 
Section  28.75.1.2    Compasses 

(AppUcabiUty:  4502(b),  4502(c)). 
Section  28.75.1.3    Anchors 

(AppUcabiUty:  4502(b).  4502(c)). 
Section  28. 75. 1.4    Radar  Reflectors 

(AppUcabUity:  4502(b).  4502(c)). 
Section  28.75.1.5    Radar 

(AppUcabUity:  4502(c)). 
Section  28. 75. 1.6    Depth  Sounders 

(AppUcabiUty:  4502(c)). 

Section  28.75.5    Radio  Communication 
Equipment 

(AppUcabiUty:  4502(b),  4502(c)). 

Section  28.80    Reporting  of  Casualty 
Information 

(Consideration  is  being  given  to 
requiring  self-insured  owners,  and/or 
any  entity  underwriting  primary 
insurance  for  commercial  fishing 
industry  vessels,  to  periodicaUy  report 
information  on  accidents  that  result  in  a 
personnel  injury,  loss  of  life,  or  damage 
by  or  to  a  vessel,  its  outfitting,  gear,  or 
cargo.  The  thresholds  being  considered 
are  personnel  injuries  that  result  in 
payments  in  excess  of  $5,000  and 
material  damage  that  results  in 
payments  in  excess  of  $25,000.  These 
reporting  requirements  are  separate 
from  the  casualty  notification 
requirements  of  46  CFR  Part  4,  which 
also  require  submission  of  accident 
information.  Delegation  to  a  third  party 
organization  of  the  information 
collection  activity  under  these  new 
regulations  is  also  being  considered.) 

(Applicability:  4502(a),  4502(b), 
4502(c)). 

Section  28.85    Instruction  on 
Notification  Relative  to  Seaman 
Incapacitation 

(Notification  procedures  would  be 
specified.  The  posting  of  a  placard  as 
required  by  the  Act  wiU  be  included.) 

(AppUcabUity:  4502(a),  4502(b). 
4502(c)). 

Section  28.90    Operations 

Section  28.90. 1    Preparations  for 
Emergencies 

(Consideration  is  being  given  to 
requiring  the  person  in  charge  of  the 


vessel  to  provide  vessel  familiarization 
briefings  for  crew  and  to  conduct 
periodic  emergency  fire  and  lifesaving 
equipment  drills.) 

(AppUcabiUty:  4502(b).  4502(c)). 

PART  29— nSH  PROCESSING 
VESSELS 

Section  29.01    Application 

(AU  uninspected  fish  processing 
vessels.  Those  over  5000  gross  tons  are 
required  to  be  inspected  under  46  USC 
3301(11).  Regulations  addressing  those 
vessels  wiU  be  pubUshed  under  a 
separate  docket  (GGD  86-026).) 

Section  29.05    Definitions 

Section  29. 10    Vessel  Examination 

(The  Act  requires  an  examination  of 
aU  fish  processing  vessels  by  the  Coast 
Guard  at  least  every  two  years. 
Examination  is  Umited  to  checking 
compUance  with  the  requirements  of 
Pub.  L  100-424.) 

Section  29.15    Certification  of 
Classification 

(Certification  of  classification  by 
American  Bureau  of  Shipping  or  another 
similarly  qualified  organization  is 
required  by  the  Act  for  aU  fish 
processing  vessels  bmlt  or  converted 
after  July  27, 1990.  Which  organizations 
should  be  qualified  is  being  considered.) 

Preliminary  Economic  Analysb  and 
Certification 

Although  the  regulations  being 
developed  are  considered  to  be  non- 
major  under  Executive  Order  12291,  they 
are  considered  to  be  significant  under 
the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979).  The 
regulations  being  developed  are 
considered  significant  because  of  the 
potential  for  substantial  public  interest 
and  the  substantial  expansion  of  the 
regulatory  program  appUcable  to 
commercial  fishing  industry  vessels.  The 
regulations  being  developed  are 
considered  non-major  because  the 
economic  data  at  this  time  does  not 
warrant  a  conclusion  that  the  program  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  milUon  or  more,  a 
major  increase  in  the  costs  or  prices  for 
the  affected  industry  or  pubUc.  or 
significant  adverse  effects  on 
competition,  employment  or  other 
market-place  factors.  One  of  the 
purposes  of  this  ANPRM  is  to  generate 
additional  cost  data  with  which,  if 
warranted,  a  full  regulatory  evaluation 
can  be  made. 

The  regulations  being  developed 
would  impact  owners  and  operators  of 
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uninspected  fishing,  fish  processing  and 
fish  tender  vessels  and  marine 
underwriters  of  those  vessels.  There 
may  be  certain  of  these  vessels  that  can 
be  classified  as  small  entities.  There 
may  also  be  a  significant  economic 
impact  on  certain  of  these  entities  as  a 
result  of  the  costs  associated  with 
compliance  with  new  equipment 
requirements  being  considered.  The 
Coast  Guard  encourages  specific 
comments  describing  in  detail  the  size  of 
entities  to  be  affected  by  the  regulations 
outlined  above,  including  information 
regarding  the  number  of  vessels  owned 
or  operated  and  the  number  of 
individuals  employed.  The  Coast  Guard 
also  encourages  comments  estimating 
the  expected  cost  of  complying  with  the 
outlined  regulations.  The  information 
received  wUl  assist  the  Coast  Guard  in 
determining  whether  the  regulations 
being  developed  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperworii  Reduction  Act 

The  regulations  being  developed  will 
require  the  submission  of  data 
concerning  marine  casualties  by  persons 
underwriting  primary  insurance  for 
fishing,  fish  processing  and  fish  tender 
vessels.  Hie  submission  of  this  data  is 
required  by  the  Act.  Information 
collection  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Management  Act  (44  U.S.C 
3501  et  seq.) 

Federalism 

The  regulations  being  developed  will 
affect  commercial  fishing  industry 
vessels  and  their  underwriters.  This 
action  has  been  analyzed  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612.  and 
it  has  been  determined  that  the 
regulations  being  developed  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  Federahsm 
Assessment 

Regulatory  Identification  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  on  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  tiiis 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 


October  27. 1968. 
Qydfl  T.  Lusk.  Jr., 

Vice  Admiral.  US.  Coast  Guard  Acting 
Commandant. 
[PR  Doc.  6»-29819  Filed  12-28-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  M-«71,  RM-6460] 

Radio  Broadcaatfng  Servioee; 
Ptainvlew,  TX 

aqincy:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


;  This  document  requests 
comments  on  a  petition  by  Adams- 
Shelton  Communications,  licensee  of 
Station  KKYN-FM,  Channel  280C1. 
Plainview,  Texas,  proposing  the 
substitution  of  Channel  28CIC1  for 
Channel  280A  and  modification  of  its 
license  to  specify  operation  on  the 
higher  class  co-dianneL  The  channel 
substitution  can  be  made  consistent 
with  the  Commission's  minimum 
disttmce  separation  requirements  at  the 
station's  current  transmitter  site  at 
coordinates  34-1S-05  and  101-42-02. 

DATES:  Comments  must  be  filed  on  or 
before  February  17. 1989.  and  reply 
comments  on  or  before  March  6, 1989. 

ADDRESS:  Federal  Communications 
Commission.  Washingtoa  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Thomas  ). 
Hutton.  Esquire,  Dow.  Lohnes  &  1255 
Twenty  Third  Sti«et  NW..  Suite  SOa 
Washington.  DC  (Coimsel  for 
petitioner). 

FOR  FURTHER  INFORMIATION  CONTACT: 

Patricia  Rowlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-571,  adopted  November  30. 1988,  and 
released  December  22, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Sti«et  NW..  Suite  14a 
Washmgton.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  cootact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commiwion. 
Steve  KamiiMr, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  89-29863  Filed  12-28-88;  8:45  am| 
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47  CFR  Part  73 

[MM  Dockst  Na  88-563.  RM-M41] 

Radio  Broadcasthtg  Services;  Ruesetl 
Springs,  KY 

AOmCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  P&G 
Communications-Kentucky  which 
proposed  to  allot  Channel  300A  to 
Russell  Springs.  Kentucky,  as  its  first 
FM  service,  at  coordinates  37-03-00  and 
85-05-00. 

DATES:  Comments  must  be  filed  on  or 
before  February  17, 1989.  and  reply 
comments  on  or  before  March  6, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Paul  H.  Reynolds. 
Amerimedia.  Inc..  415  N.  College  Street 
Greenville.  AL  36037,  (Consultant  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  ].  Walls.  Mass  Media  Bureau  (202 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-563.  adopted  November  29, 1988,  and 
released  December  22. 1988.  The  full  text 
of  diis  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230),  1919  M 
Street.  NW,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW,  Suite  140. 
Washhigton.  D.C  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  bora  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 

Steve  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-29888  FUed  12-38-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  88-573.  RM-95] 

Radio  Broadcasting  Services;  Tawas 
City  and  Wurtomttti,  Ml 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Tawas 
City  Broadcasting,  Inc.  requesting  the 
substitution  of  FM  Channel  235A  for 
Channel  269A  at  Tawas  City,  Michigan, 
and  modification  of  its  license  for 
Station  WDBI(FM)  to  specify  operation 
on  Chaimel  235A.  Channel  235A  can  be 
allotted  to  Tawas  City  in  compliance 
with  the  Commission's  spacing 
requirements  at  petitioners  specified  site 
(44-16-27  and  83-39-42)  provided 
Channel  235A  is  deleted  from 
Wurtsmith,  Michigan.  Channel  235A 
was  allotted  to  Wurtsmith  in  MM 
Docket  No.  84-231  and  made  available 
for  appUcation  frx)m  May  12, 1988  until 
June  16 1988.  Currentiy  tiiere  are  no 
applications  on  file  at  the  Commission 
for  this  channel.  Canadian  concurrence 
is  required  for  the  allotment  of  Channel 
235A  at  Tawas  City. 


OATK  Comments  must  be  filed  on  or 
before  February  17. 1980.  and  reply 
comments  on  or  before  March  8, 1989. 
AOORtSS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  David  Tillotson.  Arent,  Fox, 
Kintner,  Plotkin  ft  Kahn.  1050 
Connecticut  Avenue.  NW..  Washington, 
DC  20038-5337. 

FOR  FURTHIR  INFORMATION  CONTACT: 

Kathleen  Scheurele,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-573,  adopted  November  18, 1988,  and 
released  December  22. 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti'eet  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Sti^et  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division  Mass 
Media  Bureau. 

(PR  Doc.  88-29869  Filed  12-28-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  88-574,  RM-6478] 

Radio  Broadcasting  Services; 
Kirksvilie.  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  by  KIRX. 
Ina,  Ucensee  of  Station  KRXL(FM], 
Kirksvilie,  Missouri,  requesting  the 
substitiition  of  Channel  233C  for 
Channel  233C1  at  Kirksvilie.  The 
coordinates  for  Channel  233C  are  40-14- 
34  and  92-25-42. 

DATES:  Comments  must  be  filed  on  or 
before  February  17, 1989,  and  reply 
comments  on  or  before  March  6, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  David  L  Nelson,  President 
KIRX.  Inc.,  4321  West  CoUege  Avenue, 
Suite  402.  Appleton.  Wisconsin  54914. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-574,  adopted  November  18, 1988,  and 
released  December  22. 198a  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sbeet  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sh«et  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUfy  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allohnents. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division,  Mass 
Media  Bureau. 

[FR  Doc.  88-29888  Filed  12-28-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Ma  at-STS;  RM-640S] 

Radio  Broadcasting  Services; 
Englewood,  Otiio 

AQENCV:  Federal  Conununications 

Commission. 

ACnow  Proposed  rule.  


summary:  The  Commission  requests 
comments  on  a  petition  by  LC 
Communications  seeking  the  allotment 
of  Channel  233A  to  Englewood.  Ohio,  as 
the  community's  first  local  FM  service. 
Channel  233A  can  be  allotted  to 
Englewood  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.6  kilometers  (2.2  miles) 
north  to  avoid  a  short-spacing  to  Station 
WLAiP-FM.  Lexington,  Kentucky,  and 
Station  WLLT,  Fairfield,  Ohio.  The 
coordinates  for  this  allotment  are  North 
Latitude  39-54-34  and  West  Longitude 
84-17-37.  Canadian  concurrence  is 
required  since  Englewood  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border. 
OATCS:  Comments  must  be  filed  on  or 
before  February  17. 1989,  and  reply 
comments  on  or  before  March  6, 1969. 
ADDRESS:  Federal  Conununications 
Commission,  Washington,  DC  20554.  In 
addition  to  fifing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
iis  follows:  Lewis  Gibbs.  23010  Harding 
Drive,  Oak  Park.  Michigan  48237 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
I  eslie  K.  Shapiro,  Mass  Media  Bureau, 
( 202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-575,  adopted  November  15, 1988,  and 
released  December  22. 1988.  The  full  text 
of  this  Commission  decision  is  available 
f'<r  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conmiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-29864  Filed  12-28-88;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  8S-S72.  RM-«9ft41 

Radio  Broadcasting  Ssrvics^  Myrtis 
Bsach,SC 

aoenCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  a  petition  by  Myrtle  Beach 
Broadcasting  Limited  Partnership 
seeking  the  substitution  of  Channel 
221 C2  for  Channel  221A  at  Myrtle 
Beach.  SC  and  the  modification  of  its 
license  for  Station  WJYR-FM  to  specify 
operation  on  the  higher  powered 
channel.  Channel  221 C2  can  be  allotted 
to  Myrtle  Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  station's  present  transmitter 
site,  if  the  application  of  Station  WFSS 
for  noncommercial  educational  Channel 
*220C1  at  Fayetteville.  North  Carolina, 
is  not  granted.  The  coordinates  for  this 
allotment  are  North  Latitude  33-42-56 
and  West  Longitude  78-52-56.  Petitioner 
is  requested  to  furnish  additional 
information  concerning  the  impact  of  the 
Channel  221C2  allotment  on 
noncommercial  educational  allocations 
in  the  area. 

DATES:  Comments  must  be  filed  on  or 
before  February  17. 1989,  and  reply 
comments  on  or  before  March  6, 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  F.  Rogers.  Esq.. 
Latham  &  Watkins.  1001  Pennsylvania 
Avenue.  NW..  Suite  1300,  Washington, 
DC  20004-2505  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-572,  adopted  November  18, 1989.  and 
released  December  22. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  ako 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conmiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissioa 
Slew  Kamiiwr. 

Deputy  Chief,  Policy  and  Rules  Division,  Mass 
Media  Bureau. 

[FR  Doa  88-29862  Filed  12-28-88;  8:45  am] 
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47  CFR  Part  74 

(MM  Docket  No.  88-140;  RM  S416  and  5472] 

FM  Translator  Stations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Order  reopening  docket  for 
additional  comment. 


SUMMARY:  Action  taken  herein  reopens 
the  record  in  MM  Docket  No.  88-140  (53 
FR  22035,  June  13, 1988) '  to  afford 
parties  an  opportunity  to  comment  on 
additional  information  submitted  by  the 
National  Association  of  Broadcasters 
after  the  closing  of  the  comment  period. 
This  Notice  of  Inquiry  initiated  a  study 
of  the  role  of  FM  translators  in  the  radio 
broadcast  service. 


■  The  document  published  on  June  13, 1968.  linked 
this  action  to  47  CFR  Part  73.  The  correct  citation  is 
47  CFR  Part  74. 


DATW:  ConiiientB  due  fannary  23, 1969; 
Replies  due  February  7. 1989. 
ADDRESS:  Federal  Comiminications 
Commisston.  Washington.  DC  20554. 
FOR  FVRTMER  RtPORMATKM  CONTACT: 

Marda  daubennan.  Mass  Media 
Bureau,  (202)  632-6302. 


List  of  Subjects  in  47  CFR  Part  74 
Radio  broadcasting. 

[MM  Docket  No.  88-140;  RM-541S.  RM-54721 

OfDBT  Rwopeoiiig  the  Penod  for  Fulu^ 
Comments 

Adopted:  December  5, 1988. 
Released:  December  14, 1988. 
By  the  Chief,  Mass  Media  Bureau 

1.  By  this  Order,  we  are  reopeoiiig  the 
above-captioned  proceediqg  to  afford 
parties  an  opportunity  to  comment  on  a 
study  of  radio  listening  behavior 
submitted  by  the  National  Association 
of  Braodcasters  (NAB)  on  November  4, 
1988.  In  its  reply  comments  in  this 
proceeding,  NAB  contended  that  an 
empirical  analysis  included  in  the  initial 
comments  filed  by  the  staff  of  the 
Bureau  of  Economics  of  the  Federal 
Trade  Commission  (FTC)  used 
misleading  data  and  did  not  address  the 
relevant  issues.  It  also  indicated  diat  it 
intended  to  further  respond  to  the  FTC 
study  by  undertaking  its  own  study. 
However,  because  access  to  the  detailed 
data  needed  to  conduct  such  a  stndy 
would  not  be  available  until  after  the 
deadline  for  filing  reply  comments,  NAB 
stated  that  it  would  subsequendy  submit 
a  supplment  to  the  record.  It  now  has 
filed  its  study  and  a  motion  requesting 
that  the  Commission  accept  its 
supplemental  submission.  MHS 
Holdings,  Ltd.,  has  filed  an  oposition  to 
the  request  for  acceptance  of  NAB's 
supplement  on  the  grounds  that  the 
Commission  denied  its  earlier  request 
for  an  extension  of  time  for  filing  reply 
comments.*  An  opposition  to  the  request 
for  acceptance  of  NAB's  supplement 
also  was  submitted  by  John  S.  La  Tour 
who  contends  that  this  submission  is 
merely  a  late-filed  comment. 

2.  While  we  indicated  at  the  outset  of 
this  proceeding  that  we  would  be 
disinclined  to  extend  the  time  period  for 
filing  comments  at  this  stage,'  we 
believe  that  it  is  appropriate  to  permit 
interested  parties  to  comment  on  the 
NAB  study.  Unlike  MHS  Holdings' 
request  for  additional  time  to  respond  to 
arguments  presented  in  the  initial 


■  S»e  Order  Denying  Extension  of  Time  in  MM 
Docket  No.  S-14a  DA  8S-1444.  adopted  September 
15,1888. 

*  See  Notice  of  Inquiry  in  MM  Docket  No.  88-140. 
3  FCC  Red  9004  (IMS)  at  para.  t». 


comments,  NAB's  supplemental 
submission  includes  information  that 
was  unavailable  during  the  original 
comment  period.  Thus,  we  believe  diat 
acceptance  of  ftis  study  and  any 
additional  comments  we  receive  in 
response  to  It  w31  further  our  objective 
to  develop  the  most  complete  factual 
record  possible  in  order  to  determine 
our  general  FM  translator  policy. 
Therefore,  we  are  reopening  the 
comment  period  in  the  proceeding. 
Parties  are  requested  to  limit  their 
comments  and  submissions  to  the 
empirical  evidence  in  the  studies  before 
us  and  any  other  recent  data. 

3.  Aocordingly.  It  is  ordered,  pursuant 
to  applicable  procedures  set  forth  in 
1.415  and  1.419  of  the  Commission's 
Rules.  That  the  period  for  fifing 
comments  in  the  above-captioned 
proceeding  is  REOPENED  and  interested 
parties  may  file  comments  on  or  before 
januaiy  23. 1989,  and  reply  comments  on 
or  before  February  7. 1989.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  this  proceeding,  participants  must  file 
an  original  and  five  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (Room  239]  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW..  Washington  DC  20554. 

4.  Accordingly,  //  is  ordered  that  the 
Motion  for  Acceptance  of  National 
Association  of  Broadcasters  Supplement 
to  Reply  Comments  is  granted. 

5.  Accordingly,  It  is  orderd  that  the 
Opposition  to  Motion  for  Acceptance  of 
National  Association  of  Broadcasters 
Supplement  to  Reply  Comments  filed  by 
MHS  Holdings.  Ltd..  and  John  S.  La  Tour 
Are  Denied 

6.  For  further  information  concerning 
this  proceeding,  contact  Marcia 
Glauberman,  Policy  and  Rules  Division. 
Mass  Media  Bureau.  (202)  632-6302. 

Federal  Communications  Commission. 

Alex  D.  Felkor, 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  88-29867  Filed  12-28-8a  845  afn| 
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47CFRPartM 

{PR  DoGlcat  No.  6S-«76,  PCC  88-409] 


PrtvataLMdMoMla 
SscoDdary  Hxsd  Tons  Signaling 

AOENCY:  Federal  Communications 
Commissioa. 

ACnoN:  I^oposed  rde. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making  that 
proposes  to  extend  tone  signaling 
capability  to  all  Part  90  radio  services. 
Licensees  would  be  permitted  to  use 
their  base/mobile  fi-equencies  for  fixed 
tone  signaling  operations  on  a 
secondary  basis  for  any  use  consistent 
with  the  Rules  and  essential  to  the 
activities  of  the  licensee.  A  signaling 
message  would  be  limited  to  two 
seconds  duration  and  could  not  be 
repeated  more  than  three  times. 
Automatic  transmitter  deactivation  is 
also  required  when  an  r.f.  carrier 
remains  on  for  more  than  three  minutes 
or  if  a  transmissioo  for  the  same 
signaling  function  Is  repeated  more  than 
five  times. 

DATES:  Comments  are  due  on  or  before 
February  13, 1989,  and  reply  comments 
on  or  before  February  28. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Eugene  Thomson,  Rules  Branch,  Land 
Mobile  and  Microwave  Division.  Private 
Radio  Bureau,  (202)  634-2443. 

SUPPICMCNTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  PR  Docket  No. 
88-576.  adopted  December  12. 198a  and 
released  December  22. 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch.  Room  230. 1919 
M  Street  NW^  Washington.  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  2100 
M  Street  NW..  Suite  140.  Washington, 
DC,  telephone  (202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  proceeding  was  initiated  by 
separate  petitions  for  rule  making  filed 
by  Forest  Industries 
Telecommunications  (FIT),  and  the 
Manufacturers  Radio  Frequency 
Advisory  Committee  (MRFAC)!  Both 
petitioners  requested  that  licensees  in 
their  respective  radio  services  be 
permitted  lo  conduct  secondary  fixed 
tone  signaling  and  alarm  operations 
similar  to  those  now  permitted  in  the 
Public  Safety  and  the  Power  and 
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Petroleum  Radio  Services  under  S  90.235 
of  Uie  Commission's  Rules. 

2.  Over  the  years,  the  Commission  has 
authorized  tone  signaling  capabiUty  in  a 
number  of  Part  90  radio  services  to 
provide  various  point-to-point  alarm  and 
operational  functions.  Since  the 
Commission  can  Hnd  no  basis  for 
distinguishing  the  tone  signaling  needs 
of  any  one  radio  service  from  another,  it 
now  proposes  that  the  benefits  of  tone 
signaling  operations  be  made  available 
to  all  Part  90  radio  services. 

3.  Presently,  the  Rules  permit  a  tone 
signaling  message  length  of  two  seconds 
which  may  be  repeated  at  any  interval 
three  times  in  the  Public  Safety  and 
Petroleum  Radio  Services  and  five  times 
in  the  Power  Radio  Service.  The 
Commission  is  proposing  to  retain  the 
two  second  message  length  and  to 
standardize  the  number  of  message 
repetitions  to  three  in  all  radio  services. 
Additionally,  to  prevent  a  "stuck"  tone 
signaling  transmitter  from  disrupting 
voice  communications,  automatic 
transmitter  deactivation  would  be 
required  after  an  r.f.  carrer  remains  on 
for  more  than  three  minutes  or  after  five 
tone  signaling  transmissions  for  the 
same  event 

Regulatory  Flexibility  Act  Initial 
Analyris 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  604.  an 
initial  regulatory  fiexibility  analysis  has 
been  prepared.  It  is  available  for  public 
viewing  as  a  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Paperworli  Reduction  Act  Statement 

5.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/ or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed  upon 
the  pubhc. 

List  of  Subjects  in  47  CFR  Part  90 

Radio.  Private  land  mobile  radio 
services. 

Amendatory  Text 

47  CFR  Part  90  is  proposed  to  be 
amended  as  follows: 
PART  90— [AMENDED] 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Section  4,  303,  48  Stat,  as 
amended.  1066, 1082;  47  U.S.C.  154,  303, 
unless  otherwise  noted. 

2. 47  CFR  90.235  is  revised  in  its 
entirety  as  follows: 


{•OJtSS    Secondary  fixed  aignanng 


Fixed  operations  may,  subject  to  the 
following  conditions,  be  authorized  on  a 
secondary  basis  for  voice,  tone  or 
impulse  signaling  on  mobile  service 
frequencies  above  25  MHz  within  the 
area  normally  covered  by  the  Licensee's 
mobile  system.  Voice  signaling  will  be 
permitted  only  in  the  Police  Radio 
Service. 

(a)  The  bandwidth  shall  not  exceed 
that  authorized  to  the  licensee  for  the 
primary  operations  on  the  frequency 
concerned. 

(b)  The  output  power  shall  not  exceed 
30  watts  at  the  remote  site. 

(c)  AID.  A2D.  FID.  F2D.  GlD  and  G2D 
emissions  may  be  authorized.  In  the 
Pobce  Radio  Service.  A3E,  FlE.  F2E. 
F3E,  GlE,  G2E.  or  G3E  emissions  may 
also  be  authorized. 

(d)  Except  for  those  systems  covered 
under  subparagraph  (e)  of  this  section, 
the  maximum  duration  of  any  non-voice 
signaling  transmission  shall  not  exceed 
2  seconds  and  shall  not  be  repeated 
more  than  3  times.  Tone  signaling 
transmissions  may  be  staggered  or 
continuous.  In  the  Police  Radio  Service, 
the  maximum  duration  of  any  voice 
signaling  transmission  shall  not  exceed 
6  seconds  and  shall  not  be  repeated 
more  than  3  times. 

(e)  For  systems  in  the  Public  Safety 
Radio  Services  authorized  prior  to  June 
20. 1975,  and  in  the  Power  and 
Petroleum  Radio  Services  authorized 
prior  to  June  1. 1976,  the  maximum 
duration  of  any  signaling  transmission 
shall  not  exceed  6  seconds  and  shall  not 
be  repeated  more  than  5  times. 

(f)  Systems  employing  automatic 
interrogation  shall  be  limited  to  non- 
voice  techniques  and  shall  not  be 
activated  for  this  purpose  more  than  10 
seconds  out  of  any  60  second  period. 
This  10  second  timeframe  includes  both 
transmit  and  response  times. 

(g)  Automatic  means  shall  be 
provided  to  deactivate  the  transmitter  in 
the  event  the  carrier  remains  on  for  a 
period  in  excess  of  3  minutes  or  if  the 
transmission  for  the  same  signaling 
function  is  repeated  more  than  five 
times. 

(h)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
this  section  are  exempt  from  the 
requirements  of  S  5  90.137(b),  90.425,  and 
90.429. 

(i)  Base,  mobile,  or  mobile  relay 
stations  may  transmit  secondary  tone  or 
impulse  signals  to  receivers  at  fixed 
locations  subject  to  the  conditions  set 
forth  in  this  section. 

(j)  Under  the  provisions  of  this 
section,  a  mobile  service  frequency  may 


not  be  used  exclusively  for  secondary 
signaling. 

(k)  The  use  of  secondary  signaling  will 
not  be  considered  in  whole  or  in  part  as 
a  justification  for  authorizing  additional 
frequencies  in  a  licensee's  land  mobile 
radio  system. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc  88-29874  Filed  12-28-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  203, 209  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement 
Mandatory  Code  of  Conduct  Program 

AOENCV:  Department  of  Defense  (DoD). 

action:  Proposed  rule  and  request  for 
comments. 

summary:  The  Department  of  Defense  is 
considering  revisions  to  the  DFARS 
which  will  make  mandatory  the 
voluntary  Code  of  Conduct  Program  at 
DFARS  203.7000.  A  new  solicitation 
provision  is  also  being  considered. 

date:  Comments  on  the  proposed 
changes  should  be  submitted  in  writing 
to  the  Executive  Secretary,  DAR 
Council,  at  the  address  shown  below  on 
or  before  January  30. 1989.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary.  DAR  Council,  ODASD  (P)/ 
DARS.  c/o  OASD  (P&L)  (M&RS).  Room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3062.  Please  cite  DAR  Case  88- 
148  in  all  correspondence  related  to  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 

SUPPlfMENTARY  INFORMATION: 

A.  Background 

The  Secretary  of  Defense  has 
determined  to  issue  a  proposed  rule 
revising  DFARS  203.7000,  adding 
209.104-l(d),  and  adding  a  solicitation 
provision  at  252.203-7004  making  the 
current  voluntary  Code  of  Conduct 
Program  a  mandatory  requirement  in  the 
confracting  officer's  determination  of 
responsibility  of  a  bidder  or  offerer. 


B.  Regulatory  FlexibHity  Act 

The  proposed  rule  may  have 
significant  economic  impact  upon  a 
substantial  number  of  small  businesses, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  19ea  5  U.S.C  601  et 
seq.,  and  an  Imtial  Regulatory  Flexibility 
Analysis  is  deemed  necessary. 
However,  the  DoD  has  determined  that 
it  is  necessary  to  delay  preparation  of 
an  analysis,  under  authority  of  5  U.S.C. 
608,  in  order  to  ascertain  the  extent  of 
the  impact  on  small  businesses  in  the 
transition  bom  a  voluntary  program  to  a 
mandatory  one.  The  impact  of  Uie 
proposed  coverage  has  been  minimized 
by  excluding  contracts  under  $25.0(X) 
and  by  providing  a  tailoring  process  to 
adjust  the  program  to  the  size,  nature 
and  extent  of  the  company's  government 
contracting,  bat  at  this  time  the  overall 
effect  on  small  business  has  not  been 
determined.  The  initial  analysis  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy,  U.S.  Small  Business 
Administration  at  a  later  date. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act  Such 
comments  must  be  submitted  separately 
and  dte  DAR  Case  86-«10D  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  rule  does  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C 
3501  et.  seq.  While  the  initial  burden 
associated  with  establishing  a  Code  of 
Conduct  Program  may  be  h^h,  the 
Department  expects  Qie  on-going 
burden,  once  the  Code  of  Conduct 
Programs  are  in  place,  to  be  minimal.  A 
request  for  an  information  collection 
requirement  has  been  submitted  to  OMB 
for  review  and  approval. 

List  of  Subjects  in  48  CFR  Parts  203, 209 
and  252 

Government  procurement 

Chuie*  W.  Lloyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  203,  209  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  203,  209  and  252  continues  to  read 
as  follows: 

Aulfaarity:  5  U£.C  301, 10  U.S.C.  2202.  DoD 
Directive  5000 JS.  and  DoD  FAR  Supplement 
201301. 


PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 


203.7000    [i 

2.  Section  203.7T)00  is  amended  by 
inserting  in  the  second  sentence  of 
203.7000  Policy,  between  the  word 
"contractors"  and  the  word  "have"  the 
word  '•musf  in  lieu  of  the  word 
"should"  and  by  modifyii^  the  third 
sentence  by  deleting  the  words  'Tor 
example"  from  the  beginning  of  the 
sentence  and  replacing  "a"  with  "A"  at 
the  beginning  of  the  sentence. 

203.7002    (Amended] 

3.  Section  203.7002  is  revised  by 
adding  between  the  words  "Contract" 
and  "Clause"  in  the  title,  the  words 
"Provision  and"  and  by  adding  a  new 
sentence  before  die  existing  first 
sentence,  "The  contracting  officer  shall 
insert  the  provision  at  252.203-7004. 
Mandatory  Code  of  Conduct  Program,  in 
solicitations  where  the  resulting 
contract  is  expected  to  equal  or  exceed 
$25,000." 

PART  20»-CONTRACTORS 
OUAUFICATiONS 

4.  Subsection  20ai04-l  is  added  to 
read  as  follows: 


209.104-1 

(d)  In  this  regard,  contractors  shall 
have  a  written  code  of  conduct  program 
that  includes  those  management 
controls  (see  203.700)  that  are  suitable  to 
the  size  of  the  company,  the  nature  of 
the  entity,  and  the  extent  of  its 
involvement  in  government  contracting. 

PART  262— SOLICITATION 
PROVIStONS  AND  CONTRACT 
CLAUSES 

5.  Section  252.203-7004  is  added  to 
read  as  follows: 

2S2.203-7004    Mandatory  Code  Of  Conduct 


As  prescribed  in  203.7002,  insert  the 
following  provision  in  all  solicitations 
where  the  resulting  contract  is  expected 
to  equal  or  exceed  $25,000 

Code  of  Conduct  Progaai  (XXX 


I) 

The  Contractor  must  have  a  Code  of 
Conduct  Program  established  and  in  effect 
prior  to  award  of  any  contract  resulting  from 
this  solicitation.  Such  a  program  tviU  be 
tailored  to  l>e  suitable  to  the  size  of  the 
company,  the  nature  of  the  entity,  and  the 
extent  of  its  involvement  in  government 
contracting.  Elements  of  the  program  should 
include,  as  appropriate: 

(a)  A  written  code  of  business  ethics  and 
conduct  and  an  ethics  training  program  for  all 
empkjyees; 


(b)  Periodic  reviews  of  company  business 
practices,  procedures,  poticies,  and  hitemal 
controls  for  compiiance  with  standards  of 
conduct  and  the  special  requirements  of 
Government  contracting: 

(c)  A  mechanism,  such  as  a  hotline,  by 
which  employees  may  report  suspected 
instances  of  improper  conduct  and 
instructiooB  that  encourage  employees  to 
make  such  reports  (but  see  203.7001): 

(d)  Irtemal  ami/or  external  audits  as 
appropriate; 

(e)  Disciplinary  action  for  improper 
conduct: 

(f)  Timely  reporting  to  appropriate 
Government  officials  of  any  suspected  or 
possible  violation  of  law  in  connection  with 
Government  contracts  or  any  other 
irregularities  in  connection  with  such 
contracts;  and 

(g)  Full  cooperation  with  any  Government 
agencies  responsible  for  either  investigation 
or  corrective  actions. 

Failure  to  comply  with  the  requirements  of 
this  provision  will  render  the  contractor 
nonreaponaible  in  regard  to  this  solicitation. 
(End  of  Provision) 

(FR  Doc  88-30026  Filed  12-2S-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WMHfe  Service 

50  CFR  Part  17 

Endangered  and  Thrslensd  WNdWe 
and  Plants;  Notice  of  Finding  on 
Petitions  To  List  an  OzMk  Caw 
Crayfisti  and  anidaho  Snai 

aoency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  finding  on  petitions 
and  initiation  of  status  review 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  90-day  petition 
findings  for  two  petitions  to  amend  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants.  Substantial 
infonnation  has  not  been  presented  that 
a  petition  to  Ust  the  cave-dwelling 
crayfish  Cambarus  aculabmm  may  be 
warranted.  Substantial  infonnation  has 
been  presented  that  a  petition  to  list  the 
Idaho  springsnail  Fontelicella 
idahoensiB  may  be  warranted. 

DATES:  The  findings  announced  in  this 
notice  were  made  in  July  1988  and  in 
October  1988  for  the  snail  and  for  the 
crayfish,  respectivdy.  Comments  and 
information  in  respect  to  the  snail 
should  be  submitted  by  February  13, 
1989.  Other  comments  and  infonnation 
may  be  submitted  mitil  ftniher  notice. 

ADDRESSES:  Information,  comments,  or 
questions  regarding  the  crayfish  petition 
may  be  submitted  to  the  Jackson  Field 
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Office,  U.S.  Fish  and  Wildlife  Service. 
Jackson  Mall  Office  Center.  Suite  316. 
300  Woodrow  Wilson  Avenue,  Jackson, 
Mississippi  39213  (telephone  601/965- 
4900,  FTS  490-4900).  Infonnation, 
comments,  or  questions  regarding  the 
snail  petition  may  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  4696  Overland  Road,  Room  576, 
Boise,  Idaho  83705  (telephone  208/334- 
1931  or  FTS  554-1931).  The  petitions, 
findings,  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  addresses  listed  above. 
FOR  RmTHCR  INFORMATION  CONTACT 
Mr.  James  Stewart  at  the  Jackson, 
Mississippi,  Field  Office  listed  above,  or 
Mr.  Charles  Lobdell  at  the  Boise,  Idaho, 
Field  Office  listed  above. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  19073,  as  amended  in 
1982  (16  U.S.C  1531  et  seq.),  requires 
that  die  Service  make  a  finding  on 
whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Fadnal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

The  Service  has  received  and  made  a 
90-day  finding  on  the  following  petition 
fitim  Dr.  Arthur  Brown.  It  was  dated  July 
15, 1988,  and  was  receivedc  by  the 
Service  on  July  21, 1988.  It  requested  the 
Service  to  list  the  troglobitic  (cave 
dwelling)  crayfish  Cambarus  aculabrum 
as  an  endangered  species.  The  petition 
cited  known  distribution  of  the  species 
as  limikted  to  two  caves  in  Benton 
County,  Arkansas.  It  claimed  that  the 
caves  receive  moderate  to  heavy  abuse 
from  spelunkers  and  are  threatened  in  a 
variety  of  other  ways.  The  data  was 
gathered  incidental  to  status  work 
conducted  by  the  petitoner  and  his 
students  for  the  Ozark  cavefish, 
Amblyopsis  rosae. 

The  Service  has  reviewed  the  petition, 
including  a  report  on  the  Ozard  cavefish 
by  Lawrence  D.  Willis  and  Arthur  V. 
Brown,  and  has  communicated  with  Mr. 
Willis  and  examined  data  on  the  subject 
provided  by  the  Missouri  Department  of 
Conservation.  Both  caves  where  this 
species  is  known  to  occur  cu^d  in  the 
Springfield  Plateau,  which  lies  in  the  tri- 
State  area  of  Missouri.  Oklahoma,  and 


Arkansas.  The  Springfield  Plateau  is 
considered  isolated  in  terms  of  cave 
crayfish  distribution.  It  has  29  caves 
known  to  contain  cave  crayfish,  20  in 
Missouri,  6  in  Oklahoma,  and  3  in 
Ariiansas.  For  these  29  caves  the  species 
of  the  cave  crayfish  has  been  verified  in 
only  7  caves  (24  percent  of  the  total.) 
Our  distributional  knowledge  about  the 
subject  species  therefore  appears  to  be 
in  a  very  early  stage.  Candidate  status 
and  formal  status  review  for  the  species 
would  be  premature  at  this  time. 

On  the  basis  of  the  best  scientific  and 
commercial  information  presently 
available,  the  Service  determined  that 
this  petition  has  not  presented 
substantial  information  indicating  that 
the  action  requested  may  be  warranted. 
The  Service  will  remain  very  interested, 
however,  in  any  additional  information 
about  this  species  as  it  may  become 
available. 

The  Service  received  a  petition  from 
Dr.  Peter  Bowler  of  the  University  of 
California,  Irvine,  on  November  12, 1987. 
The  petition  requested  the  Service  to  list 
the  freshwater  snail  Fontelicella 
idahoensis  (Idaho  springsnail)  as  an 
endangered  species.  The  species  has 
also  been  called  the  Homedale  Creek 
springsnail.  Data  provided  by  the 
petitioner  indicates  that  the  species  has 
been  eliminated  from  about  80  percent 
of  its  historic  range  by  impoundments  in 
the  mainstem  Snake  River,  and  that  it 
remains  only  in  an  approximately  28 
river  mile  stretch  between  Bancroft 
Springs  and  the  C.J.  Strike  Reservoir. 
Primary  threats  cited  are  pollution  and 
impoundmenL 

The  Service  found  that  substantial 
information  has  been  presented  that  the 
action  requested  may  be  warranted. 

Review  of  the  status  of  the  Idaho 
springsnail  Fontelicella  idahoensis,  is 
initiated  herewith.  The  Service  would 
appreciate  any  additional  data, 
comments,  and  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  interested  party 
concerning  this  species. 

Author 

This  notice  was  prepared  by  Dr. 
George  Drewry,  Division  of  Endangered 
Species  and  Habitat  Conservation,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC  20240  (703/235-1975  or  FTS  235- 
1975). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  At  of  1973,  as 
amended:  Pub.  L  93-205,  87  Stat  884; 
Pub.  L.  94-359,  90  Stat.  911;  Pub.  L  95- 
632.  92  Stat.  3751;  Pub.  L  96-159,  93  Stat. 
1225;  Pub.  L  97-d04. 96  Stat  1411;  Pub.  L 


100-478, 102  Stat.  2306;  Pub.  L  100-653. 
102  Stat.  3825  (16  U.S.C.  1531  et  seq.); 
Pub.  L  99-625, 100  Stat.  3500  (1986), 
unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  Wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  Decennber  20. 1988. 
BecJcy  Norton  Dunlop, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[PR  Doc.  88-29944  Filed  12-28-88:  8:45  am] 

aiLUNQ  COOE  4310-S6-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Rndings  on  Pending 
Petitions  and  Deaolptlon  of  Progress 
on  Listing  Actions 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  findings. 

SUMMARY:  The  Service  announces  its 
findings  on  pending  petitions  to  add  to 
and  revise  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  These 
findings  must  be  made  within  1  year  of 
either  the  date  of  receipt  of  such  a 
petition  or  of  a  previous  positive  finding. 
The  Service  also  describes  its  progress 
in  revising  the  lists  during  the  period 
from  October  1, 1987.  to  September  30. 
1988. 

DATES:  The  findings  announced  in  this 
notice  were  made  between  July  25, 1988. 
and  October  25. 1988.  The  description  of 
the  Service's  progress  in  revising  the 
lists  is  current  as  of  October  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Chief,  Division  of  Endangered  Species 
and  Habitat  Conservation,  U.S.  Fish  and 
Wildlife  Service,  Washington.  DC  20240 
(703/235-2771  or  FTS  235-2771). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  tiie  Endangered 
Species  Act  of  1973.  as  amended  in  1982 
(16  U.S.C.  1531  etseq..],  requires  that  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  information,  a 
finding  be  made  on  the  merits  within  12 
months  of  the  date  of  receipt  of  the 
petition.  Provisions  of  the  Endangered 
Species  Act  Amendments  of  1982 
required  that  such  petitions  pending  on 
the  date  of  enactment  of  the 
Amendments  be  treated  as  having  been 
filed  on  that  date,  i.e.  October  13, 1982. 
Section  4(b)(3)(C)(i)  of  die  Act  requires 
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that  any  petition  for  which  a  12-month 
finding  of  "warranted  but  precluded"  is 
made  should  be  treated  as  having  been 
resubmitted,  with  substantial  scientific 
or  commercial  information  that  the 
petitioned  action  may  be  warranted,  on 
the  date  of  such  a  finding,  i.e.  requiring 
an  additional  finding  to  be  made  within 
12  months.  This  notice  reports  findings 
made  on  or  before  October  29, 1988,  in 
respect  to  pending  petitions  for  which 
such  additional  findings  were  due,  and 
describes  the  Service's  progress  in 
revising  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  during 
the  sixth  year  following  the  enactment 
of  the  1982  Amendments. 

The  initial  (90-day}  findings  for 
petitions  considered  here  were 
announced  in  the  Fedwal  Register  on 
January  16. 1984  (49  FR 1919),  December 

18. 1984  (49  FR  49118],  April  2, 1985  (50 
FR  13054).  May  2, 1986  (51  FR  16363), 
January  21. 1987  (52  FR  2239).  or  July  1. 
1987  (52  FR  24485). 

All  but  one  of  the  plant  species 
involved  in  these  petition  findings  were 
Usted  individually  in  a  comprehensive 
notice  of  review  for  plants  first 
published  in  the  Federal  Register  on 
December  15. 1980  (45  FR  82480),  and 
most  recently  updated  as  a  notice  of 
review  published  September  27, 1985  (50 
FR  39526).  The  animal  species 
mentioned  below,  but  not  named 
individually,  were  identified 
individually  in  the  first  announcement  of 
12-month  petition  findings  published  in 
the  Federal  Register  on  January  20, 1984 
(49  FR  2465),  and  again  in  the  second 
annual  announcement  published  on  May 

10. 1985  (50  FR  19761). 


Findings 

Section  4(b)(3)(B)  of  the  Act  requires 
that  the  Service  make  one  of  the 
following  12-month  findings  on  each 
petition  presenting  substantial 
information:  (i)  The  petitioned  action  is 
not  warranted;  (ii)  the  petitioned  action 
is  warranted  and  will  be  proposed 
promptiy;  or  (iii)  the  petitioned  action  is 
warranted  but  precluded  by  other  efforta 
to  revise  the  lista,  and  expeditious 
progress  is  being  made  in  listing  and 
delisting  species.  Petitioned  actions 
found  to  be  warranted  are  the  subjects 
of  proposals  that  will  be  published 
promptiy  or  have  already  been 
published  in  the  Fedwal  Register. 
Therefore  only  findings  of  "not 
warranted"  and  "warranted  but 
precluded"  for  pending  petitions  are 
reported  here. 

"Not  warranted"  and  "warranted  but 
precluded"  findings  for  pending  plant 
petitions  repeat  the  findiings  made  in 
October  1987  and  announced  in  the 
Federal  Register  of  July  7, 1988  (53  FR 
25511),  except  for  the  removal  of  17 
plant  species  proposed  for  listing  as 
threatened  or  endangered  during  fiscal 
year  1988.  Findings  on  the  planta  are 
made  by  notice  of  review  categories; 
application  of  these  to  individual  taxa  is 
published  in  a  notice  of  review  for 
planta  published  September  27, 1985  (50 
FR  39526).  The  plant  notice  category 
number  opposite  the  name  of  each  taxon 
that  is  the  subject  of  a  pending  petition 
indicates  the  Service's  finding  on  that 
taxon.  Findings  of  "not  warranted"  on 
the  petitioned  action  are  reported  by  the 
designation  of  subcategories  3A,  3B,  or 


3C  for  such  taxa.  Findings  of  "warranted 
but  precluded"  are  reported  by  the 
designation  of  category  1. 1*.  l**,  2,  2*, 
or  2**  for  such  subject  taxa.  The 
complete  definitions  of  these  category 
numbers  are  described  on  pages  39526 
and  39527  in  tiie  1985  general  plant 
notice  of  review  (50  FR  39526).  A  finding 
of  "warranted  but  precluded"  was  also 
made  for  a  petition  to  list  the  plant 
Talinum  humile  (die  Pinos  Altos  fame 
flower)  received  October  15, 1985,  from 
Mr.  Paul  R.  Neal.  This  plant  is  being 
treated  as  a  category  2  candidate 
species. 

Tlie  Service's  12-month  findings  of 
"not  warranted"  and  "warranted  but 
precluded"  on  pending  animal  petitions 
are  presented  in  Table  1.  Each  petition 
mentioned  in  Table  1  has  had  one  or 
more  previous  findings  of  "warranted 
but  precluded"  reported  in  the  Federal 
Register.  The  word  "Yes"  in  die 
"Warranted?"  column  indicates 
petitions  to  list  delist  or  reclassify 
species  for  which  the  principcd  findings 
are  "warranted  but  precluded"  from 
immediate  proposal  by  other  efforta  to 
revise  the  lista.  Note  in  the 
"Description"  column  diat  at  least  some 
species  mentioned  in  the  original 
petitions  have  been  individually  found 
to  be  not  warranted.  The  species  so 
noted  were  named  in  previous  notices  of 
petition  findings.  Four  of  the  species 
(noted  by  the  word  "No"  in  the 
"Warranted"  column)  have  new  1968 
findings  of  "not  warranted"  aimounced 
here. 


Table  1.— 12-Month  Finoinqs  on  Pending  Ammal  PEirnoNS 


DMCflption 


6  ipccJM  of  apongat  (2  others  not  warranted) 

37  apedet  ol  cave  crustaceans  (1   species  Med, 

ottMTS  not  warranted). 
.6  species  o(  cave  ampNpods  (1  other  not  warranted) .... 

Uftcompahgre  frWHary  txitterfly 

Cohimtiia  River  Bger  l>eetle 

Shoshorte  scuJpin 

Bonrtevi<l«  cutthroat  trout 

Silver  rice  rat 


12 


Bliss  Rapids  anaN  artd  Srtalie  River  physa  snail 

10  U.S.  and  00  loraign  species  of  birds  (4  others  Haled,  5 

not  warranted). 

Orangefin  madtom... „ 

BartMra  Anrw's  tiger  beetle  and  Quadaloupe  Mountains 

tiger  beetle. 

Spiny  River  Snail 

Desert  tortoise  in  remainder  of  its  range 


Lower  (Florida)  Keys  marsh  rabbit.. 
Henne's  eucoaman  mo 
Western  yeNow4)illad  cuckoo. 
Appalachian  Bewick's  wran .. 
White^necfced  crow. 


Mr.  Ronak)  M.  Cowden 

Natxxul  Speleotogteal  Society.. 


Dr.  John  llolflinger ...» 
Or.  Lawrence  F.  Qal.. 
Mr.  Gwy  Shook. 


Dr.  Peter  A.  Bowler 

Desert  Fishes  Council 

Center  tor  Action  on  Endangered  Spedaa., 
Dr.  Peter  A.  Bowler. _. 


Intematnnal  Counci  for  Bint  Presarvatnn . 


Mr.  Noel  M.  Burkhaad.. 


W.D.  SumNn  III  and  ChrMophar  D.  Nagano.. 

Amertoan  Malaootogk^al  Unton 

Dr.  Martha  L  Stout.  Or.  FMh 
MichaelJ.  Bean. 

Ms.  Joel  L  Beardsley 

Mr.  Bruce  S.  Mannheim,  Jr. 


T.  CampbeR,  wid  Mr. 


Dr.  TbnManofisandcoaiitnnof  groupa. 


June  17, 1074_ 
SepL9. 1974- 


July  1^1974. 
Nov.  5.  1979  _ 
Dec.  IS,  1979. 
Dec  3.  1979. 
Oct  23.  1979. 


Mar.  12.  1960. 
Feb.  7.  1960 . 


Nov.  24.  1960. 


Oct  6 1983. 
July  24. 1964. 


Mr.  Rodney  Bartgis  and  Mr.  D.  Daniel  Boone.. 
Mr.  Alexander  R.  Brash 


Aug.  13.  I9e4_ 
Sept  14,  1964. 

Apr.  27.  1965. 
May  21.  1965.. 
May  20.  1966- 
Aug.  13,  1966. 
July2S.  1966. 


Wairantsdr 


*BU  pracMdad  by  Oflhar  actnna  to  ravtaa  the  Uat  of  Endangered  Md  Threatened  WiMWe. 


Yea. 
Yea. 

Yea. 

Yea. 

Na 

Na 

Yea. 

Na 

Yea. 

Yaa. 

Yae. 
Yea. 

Yaa. 
Yaa. 

Yea. 

Yaa. 

Na 

Yea. 

Yea. 


iir^**fv 
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The  four  findiiigi  of  "not  wairanted" 
in  Table  1  require  explanadoo.  The 
Service  was  requested  by  Mr.  Gary 
Shook  to  Hat  the  Cofambia  lUver  tiger 
beetle  in  a  petition  received  by  the 
Service  December  15, 1979.  Information 
presented  in  the  petition  and  a  status 
survey  conducted  by  the  petitioner 
indicated  that  about  15  populations  of 
this  species  are  found  in  the  lower 
reaches  of  the  Salmon  River  in  Idaho. 
The  construction  of  dams,  resulting  in 
the  inundation  and  destructicMi  of  the 
species'  sandbar  habitat  has  extirpated 
this  beetle  from  its  former  range  ak)ng 
the  Columbia  and  Snake  Rivers.  At  the 
time  of  the  petitioning,  potential 
damming  of  the  Salmon  River  posed  a 
threat  to  die  continued  existence  of  tiiis 
species. 

Current  review  of  the  available  data 
indicates  diet  the  damming  of  the 
Salmon  River  is  no  longer  being 
proposed  and  the  species  is 
substantially  less  s(d>ject  to  the 
previously  identified  threats.  Therefore, 
based  on  the  best  scientific  and 
commercial  information  available,  the 
action  requested  by  this  petition  is 
considered  not  warranted  at  this  time 
and  the  status  of  this  species  is  to  be 
reclassified  from  2  to  3C  in  the  next 
animal  notice  of  review. 

A  second  finding  of  "not  warranted" 
was  made  for  a  petition  to  list  the 
Shoshone  scuipin  [Cattus  greenei).  This 
petition  came  from  Dr.  Peter  A.  Bowler 
and  was  received  by  the  Service  on 
December  3, 1979.  Current  review  of  the 
status  shows  that  the  Idaho  State 
University  and  the  Idaho  Department  of 
Fish  and  Game  have  found  additional 
populations  of  the  species.  They  have 
also  transplanted  approximately  30,000 
fish  to  widely  distiibuted  spring 
habitats.  Two  of  the  larger  spring 
complexes  are  now  managed  under  the 
protection  of  the  Natiue  Conservancy. 
Therefore,  based  on  the  best  scientific 
and  commercial  information  available, 
the  action  requested  by  this  petition  is 
considered  not  warranted  at  this  time. 
The  species  is  to  be  reclassified  from 
category  1  to  subcategory  3C  in  Ae  next 
animal  notice  of  review. 

The  third  "not  warranted"  finding  in 
Table  1  concerns  the  silver  rice  rat 
[Oryzomya  argentatus].  The  Service  was 
petitioned  to  list  the  species  by  the 
Center  For  Action  On  Endangered 
Species  on  March  12, 1980.  In  a  recent 
(unpublished  MS,  in  press)  thorough 
study  of  geographic  variation  in  rice  rats 
of  the  United  States,  Drs.  Steven 
Humphrey  and  Henry  Setzer  of  the 
Florida  Museum  of  Natural  History 
concluded  that  no  good  evidence  for  the 
taxonomic  recognition  of  Oryzomys 


argentatus  exists.  The  Service  has 
therefore  determined  on  tiie  best 
scientifk:  and  commercial  information 
avaUaUe  that  the  action  leqaested  by 
this  petitioner  is  not  warranted,  and  it 
therefore  is  to  be  relegated  to  Category 
3E 

In  a  petition  received  May  20, 1966, 
the  Senrice  was  requested  to  list  the 
western  yellow-bilked  cuckoo.  Coccyzus 
americanus  occidentalis,  as  an 
endangered  species  in  the  State  of 
California.  Oregon.  Washington.  Idaba 
and  Nevada.  The  petition  was  submitted 
by  Dr.  Tim  Manolis.  Acting  President 
Westnn  Field  Ornithologists,  and  was 
co-signed  by  representatives  of  the 
Animal  I¥otection  Institute,  Defenders 
of  Wildhfe.  Sacramento  River 
Preservation  Trust  Friends  of  the  River. 
Planning  and  Conservation  League. 
Davis  /uidubon  Society,  Sacramento 
Audubon  Society,  and  Sierra  Club.  The 
Service  determined  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted  and  amounced  the  findii^ 
January  21, 1987  (52  FR  2239).  At  diat 
time  the  Service  acknowledged  that 
difficulties  existed  in  defining  separate 
biologically  defenaible  peculations  of 
the  western  yello%v-billed  cuckoo  for 
possible  listing,  and  tliat  gaps  remained 
in  our  knowledge  of  its  status  in  certain 
portions  of  its  range.  Additional 
information  on  the  status  of  the  yellow- 
billed  cuckoo  in  Arizona,  California,  and 
New  Mexico  was  obtained  as  the  result 
of  die  review. 

The  American  Ornithologists'  Union 
Checklist  of  North  AmerJcxin  Birds 
(1957)  recognized  two  subspecies  of 
yellow-billed  cuckoo:  Coccyzus 
americanus  americanus  in  eastern 
North  America  and  C  a.  occidentalis  in 
western  North  America.  This 
classification  was  first  proposed  by 
Ridgeway  in  1887.  A  recent  analysis  of 
the  geographic  variation  in  this  species 
was  conducted  by  Banks  (Condor 
90:473-477).  On  the  basis  of  bill  size 
(length  and  upper  mandibie  depth),  wing 
length,  and  plumage  coior,  Bai^ 
concluded  that  the  eastern  and  western 
birds  are  not  distinguishable  and  that 
subspecific  reception  is  not  warranted. 
Since  the  Banks  investigation  is  the 
most  current  published  work  on  the 
taxonoodc  question  the  Service  has 
accepted  his  interpretation. 

Section  3  of  the  Act  defines 
"endangered  species"  as,  "*  *  *  a 
species  that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range"  and  "species"  to  include  "any 
subspecies  of  fish  or  wildlife  or  plants, 
and  any  distinction  population  segment 
of  any  species  of  vertebrate  fish  or 


vrildlife  which  interbreeds  when 
mature."  Apparently  no  data  exist  (such 
as  banding  studies  or  electrophoretic 
information)  regarding  the  degree  of 
genetic  difference  between  the  eastern 
and  western  birds  to  indicate  that  they 
form  separate  subspecies.  Based  on 
Banks'  (1088)  findings  regarding 
morphometries  and  plumage  color, 
yellow-billed  cuckoos  in  the  petitioned 
area  do  not  constitute  a  subspecies,  as 
eastern  and  western  birds  are  not 
taxonomically  distinct  Therefore, 
yellow-billed  cuckoos  in  the  West  do 
not  qualify  for  listing  as  a  subspecies. 

Moreover,  there  is  not  indication  that 
yellow-billed  cuckoos  in  the  petitioned 
area  constitute  a  distinct  population 
segment  of  a  species  that  interbreeds 
when  mature.  Cuckoos  immediately 
across  the  State  line  from  the  area 
referenced  in  the  petition  (e.g„  such  as 
those  along  the  Arizona  border  across 
from  California)  are  part  of  the  same 
population  and  often  interbreed.  Yellow- 
billed  cuckoos  in  the  petitioned  states 
cannot  be  regarded  as  a  population 
separate  from  adjoining  states  that  were 
not  included  in  the  petition.  Therefore, 
the  petitioned  action  is  not  wcuranted. 
because  the  yellow-billed  cuckoos  in  the 
petitioned  states  do  not  constitute  a 
subspecies  or  a  distinct  population 
segment 

The  information  in  previous  12-month 
finding  notices  is  current  for  the  species 
indicated  by  "Yes"  in  the  "Warranted" 
column  of  Table  1.  In  the  case  of  the 
desert  tortoise  the  Service  has  some 
information  to  add  to  the  finding 
announced  on  July  7, 1988  (52  FR  24485). 
In  an  updated  review  of  the  species,  the 
Service  has  documented  an  accelerated 
declining  trend  in  tortoise  population, 
especially  north  and  west  of  the 
Colorado  River.  The  primary  factors 
causing  a  threat  and  resulting  in  the 
decline  are  considered  to  be  as  follows: 
(1)  Loss  of  habitat  due  to  housing 
developments,  pipeline  construction  and 
operatioa  transmission  line 
construction,  solar  facility  development, 
mining,  grazing,  a  proposed  racetrack 
project,  and  highway  projects:  (2) 
predation  of  young  tortoises  by  ravens; 
(3)  illegal  collecting;  and  (4)  disease.  The 
threats  in  Nevada  have  remained  similar 
to  earlier  reports.  The  populations  north 
and  west  of  the  Colorado  River  will  be 
placed  in  Category  1  status  in  the  next 
animal  notice  of  review. 

Progress  in  Revision  of  the  Lists 

Section  4(b](3)(B)(ui)  of  the  Act  states 
that  petitioned  actions  may  be  found  to 
be  warranted  but  precluded  by  other 
listing  actions  when  it  is  also  found  diat 
the  Service  is  making  expeditious 


progress  in  revising  the  lists.  The 
Service's  progress  in  revising  the  lists  in 
the  year  following  October  1. 1967,  the 
cutoff  date  of  the  previous  report  is 
described  below.  For  simplification  in 
reporting,  the  12-month  period  described 
actually  coincides  with  the  1986  fiscal 
year  activity  during  the  last  12  days 
preceding  the  anniversary  of  the 
Amendments  will  be  described  in  a 
subsequent  notice.  The  described 
activities  prevented  immediate  action  on 
the  "warranted  but  precluded" 
petitioned  actions. 

The  Service's  progress  in  revising  the 
lists  during  fiscal  year  1986  is 
represented  by  the  publication  in  die 
Federal  Ragistar  of  final  listing  actions 
on  60  species,  and  proposed  listing 
actions  on  39  species.  The  number  of 
species  affected  by  each  type  of  listing 
action  published  during  this  period  is 
presented  in  Table  2. 

Table  2.— Ustinq  Actions  DiiRiNQ  the 
Perkx)  October  i,  1987,  Through 
September  30, 1988 


Typaof  action 


r)nal  #nd8nQ6rad 

Final  ttvMlarN 

Final  rsdasaWcaiion  threatwwd  to  «n- 

dangarad 

Final    redassificcUon    sndangerad    to 

threotonsd. ...... »»»».»...........»»..............., 

Final  defisting 

Propooed  andangered  status 
ProixMed  ttveataned  status.. 
Proposed  reclassification 

aned  to  andangered 


**     — ■ 

fWfnMT 

of 

spadoa 
■Nactod 


39 
18 


1 

1 

26 

12 


As  of  October  1. 196a  the  Service's 
Division  of  Endangered  Species  and 
Habitat  Conservation  was  also 
reviewing  documents  that  would 
propose  or  make  final  listing  actions  on 
27  species.  The  type  of  action  and 
numbers  of  affected  species  are  given  in 
Table  3. 

Table  3.— Possible  Listing  Actions 
FOR  Which  the  Service  Was  Review- 
ing Draft  Documents  on  October  i, 
1988 


Type  of  action 


Final  endangered  status ... 
Fmal  ttveatened  status ..... 
Fmal  oitical  habitat... 
Final  redassitication 

to  ttveatened 

Final  experimental  population 
Prepoeed  endangered  status. 
Propoeed  ttveatened  statue... 


from  endangered 


Ntjmt>er 
of 


8 

1 
6 

1 
1 
6 
2 
1 


Table  3.— Possible  Listing  Actions 
FOR  Which  the  Service  Was  Review- 
ing Draft  Documents  on  October  1, 
1988— Continued 


TypaofaoHon 


Propooed  eoiperimental  population.. 


Nufflbaf 

of 
spedea 
aflactod 


The  general  plant  and  animal  notices 
of  review  are  important  tools  for 
gathering  data  on  species  that  are 
candidates  for  listing  and  for  informing 
interested  parties  on  the  Service's 
general  views  on  the  status  of  present 
and  past  candidate  species.  The  Service 
is  currentiy  preparing  a  general  notice  of 
review  for  animals,  to  include  both 
vertebrate  and  invertebrate  species.  The 
most  recent  previous  general  notices 
were  for  plants  on  September  27, 1985 
(50  FR  39528),  for  vertebrate  aniikals  on 
September  18, 1985  (50  FR  37958),  and 
for  invertebrate  animals  on  May  22, 1984 
(49  FR  21664). 

Audior 

This  notice  was  prepared  by  Dr. 
George  Drewry,  Division  of  Endfuigered 
Species  and  Habitat  Conservation.  U.S. 
Fish  and  WUdlife  Service,  Washington. 
DC  20240  (703/235-1976  or  FTS  235- 
1975). 

Authority:  The  authority  for.this  action  is 
the  Endangered  Spedea  Act  of  1973,  as 
amended:  Pub.  L  93-205, 87  Stat  884;  Pub.  L 
94-350, 90  Stat  911;  Pub.  L  9&-e32. 92  Stat 
3751;  Pub.  L  98-159, 93  SUt  1226;  Pub.  L  97- 
304. 98  Stat  1411;  Pub.  L.  100-478, 102  Stat 
2306;  Pub.  L 100-653. 102  Stat  3825  (16  U.S.C 
1531  et  seq.);  Pub.  L  99-625. 100  Stat  3500 
(1986),  unless  otherwise  noted. 

List  of  Subjects  hi  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agrictdture). 

Dated:  December  21, 1988. 
Becky  Norton  Dunlop. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  88-29945  Piled  12-2»-«8: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

SO  CFR  Part  671 

King  and  Tannw  Crab  Flahariea 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


AcrnOH:  Notice  of  availability  and 
request  for  comments  on  a  draft 
environmental  assessment  and 
regulatory  impact  review/initial 
r^ulatory  flexibiUty  analysis  (EA/RIR/ 
IRFA),  and  a  draft  fishery  management 
plan  (FMP). 


r.  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
prepared  a  new  draft  EA/RIR/IRFA 
dated  December  1. 1988.  in  conjunction 
with  a  new  draft  FMP  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  dated  November  28. 198a  The 
purpose  of  tide  notice  is  to  solicit  public 
comments  on  the  new  draft  EA/RDl/ 
IRFA  and  the  new  draft  FMP  which 
focuses  specifically  on  the  management 
role  of  Federal  and  State  agencies  when 
making  preseason  and  inseason 
decisions. 

DATi:  Comments  on  the  new  draft  EA/ 
RIR/IRFA  and  die  new  draft  FMP  ate 
due  by  5KX)  p m.,  on  January  17, 1980. 

AOOREMCS:  Comments  should  be 
addressed  to  Steve  Davis.  Deputy 
Director.  North  Pacific  Fishery 
Management  CoundL  P.O.  Box  103136, 
Anchorage.  AK  99510. 

Copies  of  the  new  draft  EA/RIR/IRFA 
and  the  new  draft  FMP  are  available 
iq>on  request  by  calling  907-271-2809  or 
at  one  of  the  following  locations:  (1) 
Alaska  Crab  Coalition.  3901  Leary  NW., 
Suite  8.  Seatde.  WA  (2)  Alaska 
Department  of  Fish  and  Game,  Unisea 
Building.  Dutch  Harbor,  AK;  (3)  North 
Pacific  nsUng  Vessel  Owner's 
Association.  Fishermen's  Terminal  C-3, 
Room  218,  SeatUe,  WA'  and  (4)  United 
Fishermen's  Marketing  Association, 
Fishermen's  Hall.  Kodiak,  AK. 

RM  nmTHEii  inforhation  contact: 

Raymond  E.  Baglin.  907-586-7230. 

SUPPLEMENTARY  INTOWKUTIOW:  The 

Coimcil  directed  its  crab  plan  team  to 
prepare  an  FMP  for  king  and  Tanner 
crab  fisheries  in  the  Bering  Sea  and 
Aleutian  Islands  area  in  December  1986. 
A  committee  of  Council  members  and 
industry  representatives  was 
established  to  work  with  the  plan  team 
during  the  development  process.  The 
plan  team  reviewed  the  issues  and 
identified  and  analyzed  the  biological, 
socioeconomic,  and  management 
impacts  of  various  alternative  solutions 
for  public  and  Council  consideration 
based  on  all  avaUable  information. 
Public  comments  were  received  on  a 
draft  EA/RIR/IRFA  dated  June  1, 1988, 
and  a  draft  FMP  dated  June  30, 1988  (53 
FR  29931.  dated  August  9, 1988).  Based 
on  the  comments  received  on  these 
documents,  the  Council  decided  to  make 
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revision*  to  the  doaunents  and  include 
options  for  three  of  ^  proposed 
management  measures.  The  Council  is 
asking  the  fishing  community  and  other 
affected  individuals  which  alternatives 
or  option*  should  be  apfwoved.  H  is 
hoped  that  the  draft  EA/RIR/IRFA  will 
help  the  public  provide  constructive 
comments  to  aid  die  Council  in  its 
delibexxtians.  At  Its  January  17-2a  1989, 


meeting  in  Anchorage,  the  Cotmcil  will 
make  its  final  decision  and.  if  approved, 
submit  the  FMP  and  supporting 
dociunentation  to  the  Secretary  of 
Commerce  for  implementation.  The 
Council  will  accept  oral  testimony  at  the 
January  meeting;  however,  such 
testimony  should  be  limited  to 
clarification  of  earlier  written  comments 
and  recommendatians  about  the 


Council's  choice  rather  dian  submiMion 
of  new  information. 

Authority:  16  U.S.C.  1801  et  teq. 

Dated:  December  23, 1988. 
Ridurd  H.  Sckaef et, 

Dinctar  of  Office  ofPuherna  ConMervation 
and  Adaaagemenl  Nattoaal  Marine  Fiaheries 
Service. 
(FR  Doc.  88-^0010  FUsd  12-23-86;  3:42  pm] 


52751 


Notices 


Federal  Regbtar 
Vol.  S3.  Na  250 

Thursday,  December  29.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  mles  that  are  appUcabie  to  the 
putjiic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  23. 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8},  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questioiu  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  direcdy  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible 


Revision 

•  Packers  and  Stockyards 
Administration 

Regulations  and  Related  Reporting  and 
Recordkeeping  Requirements — 
Packers  and  Stockyards  Act 

P&SA-5, 116, 116-1. 122. 124. 124-1. 125. 
125-1. 125-3, 125-4, 126. 126-2. 126-3. 
130, 131, 132. 134. 135,  202,  212.  215, 
216,  218,  315,  and  316 

On  occasion;  Semi-annually  Annually; 
Recordkeeping 

Business  or  other  for-profit;  31,273 
responses;  361.479  hours;  not 
applicable  under  section  3504(h) 

Tommy  Morris  (202)  447-5877 

New  Collection 

•  Food  Safety  and  inspection  Service 
Processing  Procedures  and  Cooking 

Instruction  for  Cooked.  Uncured. 

Comminuted  Meat  Patties  (9  CFR 

Parts  318  and  320) 
None 

Recordkeeping 
Businesses  or  other  for-profit;  680 

responses;  115  hours;  not  applicable 

under  section  3504(h) 
Roy  Purdie,  Jr.  (202)  447-5372 

•  Forest  Service 

36  CFR  Subpart  E— Oil  and  Gas 

None 

Recordkeeping;  on  Occasion 

Businesses  or  other  for-profit;  2,250 

responses;  1,250  hours;  not  applicable 

under  section  3504(h) 
Stanley  W.  Kurcaba  (703)  235-9715 
fane  A.  Benoit. 

Departmental  Clearance  Officer. 
[FR  Don,  88-29975  Filed  12-28-^88: 8.45  am] 
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Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Oonations  for  the  Lower 
Brule  Sioux  Tribe  Indian  Reservation  hi 
Soutti  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336. 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Lower  Brule 
Sioux  Tribe  Reservation  in  South 
Dakota  has  been  materially  increased 
and  become  acute  because  of  severe 
and  prolonged  drought,  thereby  creating 
a  serious  shortage  of  feed  and  causing 


increased  economic  distress.  This 
reservation  is  designated  for  Indian  use 
and  is  utilized  by  members  of  the  the 
Lower  Brule  Sioux  Tribe  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs.  Department  of  the  Interior,  to  be 
needy  members  of  the  Tribe  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  January  1, 1989, 
and  shall  be  made  available  through 
May  15, 1989.  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
USDA. 

Signed  at  Washington.  DC.  on  December 
23, 1988. 
Vera  Neppl, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  88-29974  Filed  12-28-88;  8:45  am] 

BtLUNGCOOE  9410-09-W 


Feed  Grain  Donations  for  the  Turtle 
Mountain  Band  of  Chippewa  Indians  hi 
North  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Turtle 
Mountain  Band  of  Chippewa  Indians 
Reservation  in  North  Dakota  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  the  Turtle  Mountain 
Band  of  Chippewa  Indians  for  grazing 
purposes. 

2.  Hie  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
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for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations. 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  hvestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Ai^airs,  Department  of  the  Interior,  to  be 
needy  members  of  the  Tribe  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  January  1, 1989, 
and  shall  be  made  available  through 
May  15, 1989,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
USDA. 

Signed  at  Washington,  DC,  on  December 
23,198a 
Vein  Neppl, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  88-29973  Filed  12-28-88;  8:45  am] 
BIUMO  COOE  3410-06-M 


Rural  Electrification  Administration 

Souttiem  Maryland  Electric 
Cooperative,  Inc^  Finding  of  No 
Significant  Impact 

agency:  Rural  Electrification 

Administration,  USDA. 

action:  Finding  of  no  significant  impact. 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA). 
pursuant  to  the  National  Environmental 
policy  Act  of  1969,  as  amended,  (42 
U.S.C.  4321  et  seq.].  The  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parte  1500  throu^  1508],  and  REA 
Environmental  Policy  and  Procedures  (7 
CFR  Part  1794).  has  made  a  Finding  of 
No  Significant  Impact  (PONS!)  with 
respect  to  the  construction  of  a  70-100 
megawatt  (MW)  combustion  turbine 
generating  imit  and  associated  facilities 
at  the  Chalk  Point  Generating  Station  in 
southeastern  Prince  George's  County. 
Maryland  by  Southern  Maryland 
Electric  Cooperative,  Inc.  (SMECO). 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  R.  Binder,  Director,  Northeast 
Area — ^Electric,  Room  0241,  South 
Agriculture  Building,  Rural 
Electrification  Administration, 
Washington.  DC  20250,  telephone  (202) 
382-1420. 

SUPPLEMENTARY  INFORMATION:  REA,  in 
conjunction  with  a  request  for  financing 
assistance  from  SMECO,  required  that 
SMECO  develop  environmental  support 
information  reflecting  the  potential 
environmental  impacts  of  the  project. 
The  information  supplied  by  SMECO  is 


contained  in  a  Environmental  Analysis 
(EVAL)  which  was  a  primary  source 
document  used  by  REA  to  develop  its 
Environmental  Assessment  (EA).  REA 
concluded  that  the  EA  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project  and  that  the  impacts  are 
acceptable. 

The  proposed  project  consists  of 
constructing  a  70-100  MW  combustion 
turbine  generating  unit  with  a  23  meter 
(75  ft)  high  stack,  a  water  treatment 
facility,  a  113.6  cubic  meter  (30,000  gal) 
above-ground  water  storage  tank,  one 
4,731  cubic  meter  (1.250,000  gal)  above 
ground  fuel  oil  storage  tank,  a  66  kilovolt 
(kV)  substation,  two  107  meter  (350  ft)  66 
kV  transmission  lines  and  a  137  meter 
(450  ft)  long  natural  gas  pipeline.  The 
facilities  would  be  located  on  a  1.2 
hectare  (ha)  (3  acre  (ac))  site  which  is 
located  within  the  property  boundaries 
of  the  Potomac  Electric  Power  Company 
(PEPCO)  485.6  ha  (1200  ac)  Chalk  Point 
site.  Both  the  transmission  lines  and 
natural  gas  pipeline  would  be  connected 
to  existing  facilities  on  site.  The  unit 
would  operate  a  maximum  of  1000  hours 
per  year. 

REA  has  concluded  that  the  proposed 
project  will  have  no  effect  on  prime 
forest  land  or  rangeland,  wetlands,  or 
floodplains,  threatened  or  endangered 
species  or  critical  habitat,  and 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
Less  than  0.4  ha  (1  ac)  of  important 
farmland  would  be  impacted.  When  the 
facility  is  operating  it  would  withdraw 
approximately  4.7  liter/sec  (75  gallons 
per  minute  (gpm))  of  groundwater, 
discharge  approximately  0.6  liter/sec. 
(10  gpm)  of  wastewater,  produce  some 
noise,  and  emit  combustion  by  products. 
These  impacts  will  be  minimal  for  the 
unit  operating  independently  and  will 
not  contribute  significantly  to  the  total 
impact  of  the  combined  generation 
facilities  at  Chalk  Point.  No  other 
matters  of  environmental  concern  have 
come  to  REA's  attention. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
energy  conservation,  purchased  power 
or  participation  in  the  projects  of  other 
utilities,  self  generation,  and  alternative 
sites.  REA  determined  that  there  is  a 
need  for  the  proposed  project  and  that 
constructing  the  facilities  as 
recommended  is  an  environmentally 
acceptable  alternative  for  SMECO  to 
furnish  its  system  with  a  reliable  long- 
term  supply  of  peaking  power  which  will 
reduce  SKCECO's  purchased  power 
requirements  and  meet  a  portion  of  its 
future  load  growth. 

Based  upon  the  environmental  support 
information  provided.  REA  prepared  an 


EA  concerning  the  proposed  project  and 
its  impacts.  As  a  result  of  its 
independent  evaluation,  REA  has 
concluded  that  approval  for  SMECO  to 
construct  the  proposed  project  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  REA  has 
made  a  FONSI  with  respect  to  the 
proposed  project.  The  preparation  of  an 
environmental  impact  statement  is  not 
necessary 

Copies  of  REA's  EA  and  FONSI  and 
SMECO's  EVAL  can  be  obtained  from; 
or  reviewed  at  the  offices  of  REA  in  the 
South  Agriculture  Building,  Room  0250, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250;  or  at  the  office  of 
Southern  Maryland  Electric 
Cooperative,  Inc.  (Walter  H.  Smith. 
Executive  Vice  President  and  General 
Manager),  Hughesville,  Maryland  20637, 
during  regular  business  hours.  Copies  of 
the  documente  are  also  available  for 
review  at  the  public  libraries  in  La  Plata. 
Oxon  Hill,  Prince  Frederick  and  Upper 
Marlboro.  REA  welcomes  comments 
from  the  general  public.  Federal,  State  of 
Maryland,  and  local  governmental 
bodies,  and  other  interested  parties.  All 
comments  should  be  sent  to  REA  at  the 
address  given  above.  REA  will  take  no 
final  action  with  respect  to  SMECO's 
approval  request  for  at  least  thirty  (30) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in 
Calvert,  Charles,  Prince  George's  and  St 
Mary's  Counties. 

Date:  December  22. 1988. 
John  H.  Aniesen, 

Assistant  Administrator — Electric 

[FR  Doc.  88-29911  Filed  12-28-88;  8:45  am] 

BOJJNQ  COOC  3410-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Iowa  Advisory  Committee;  Agenda  and 
Notice  of  Pul>iic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
9:00  p.m.,  on  January  25, 1989,  at  the  Best 
Western  Starhte  Village.  929  Third 
Street,  Des  Moines,  Iowa.  The  purpose 
of  the  meeting  is  to  receive  information 
on  State  educational  policies  and  to 
determine  to  what  extent  discrimination 
based  on  race  or  national  origin  is 
taking  place  in  the  talented  and  gifted 
programs. 

Persons  desiring  additional 
information  should  contact  Conmiittee 
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Chaiiperson,  Dr.  Lenola  Allen- 
Sammervilie.  or  William  F.  Muldrow, 
Acting  Director  of  the  Central  Regional 
Division  (816)  426-5253,  (TDD  816/426- 
5009).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wa«hington.  DC,  Deoember  21 
1988. 

Melvin  L.  fenkin. 

Acting  Staff  Director. 

(FR  Doc.  88-29925  Fiied  12-28-88:  8:45  amj 

Biuiira  COOE  ssas-oi-M 


Rhode  Island  Advisory  Commtttee; 
Agenda  and  Noflce  of  Pubic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  adjourn  at 
8:00  pjn..  on  January  12, 198a  at  the 
Providence  Marriott  Hotel,  the 
Washington  Room.  Charles  A  Orms 
Streets,  Providence.  RJ.  02904.  The 
purpose  of  the  meeting  is  (1)  to  receive  a 
briefing  on  Eastern  Regional  Conference 
of  SAC  chairs,  and  (2)  to  plan  a 
community  forum  on  "Police-Community 
Relations  in  Selected  Cities"  to  be  held 
some  time  in  April  1989. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Conmittee  Chairperson  David  H. 
Sholes,  (401/463-5600)  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  (202/523- 
5264  or  (TDD  a02/376-«117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  iind  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  21, 
1988. 

Melt^a  L.  fenkin. 

Acting  Staff  Director. 

'FR  Doc.  88-29928  Filed  12-28-88;  &45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  Nos.  7114-01,  7114-02] 

Actions  Affecting  Export  Privileges; 
Martin  Coyle,  Individually  and  Doing 
Business  As  DATAGON,  GMBH 

Summary 

Pursuant  to  the  November  23, 1988 
recommended  Decision  and  Order  of  the 
Administrative  Law  Judge  (ALJ),  which 
Decision  and  Order  is  attached  hweto 
and  affirmed  by  me,  Martin  Coyle, 
individually  and  doing  business  as 
DATAGON,  GMBH,  with  addresses  of 
Swerther  Strasse  195,  D-5050  Bruehl, 
Federal  Republic  of  Germany,  and  the 
Respondent  are  collectively,  denied  for 
a  period  of  five  (5)  years  from  the  date 
hereof,  all  privileges  of  participating  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations  (14  CFR  Parts 
7»»  through  700);  provided,  however, 
that  said  five  year  denial  period  is 
suspended  far  the  five  year  period 
provided  that  the  Respondents,  or  either 
of  ihem.  commit  no  further  violations  of 
the  Act  the  Regulations,  or  this  final 
Order  during  the  suspension  period. 
Order 

On  November  23, 1968,  the  ALJ 
entered  his  recommended  Decision  and 
Order  in  the  captioned  matter.  That 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
I  hereby  afiirm  flie  recommended 
Decision  and  Order  of  the  ALJ  subject 
only  to  the  modification  of  the  last 
sentence  of  paragraph  ID  on  page  29  of 
the  ALJ's  recommended  Decision  and 
Order.  That  sentence  is  changed  to  read 
as  follows:  "Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  Regulations." 

This  constitutes  final  agency  action  in 
this  matter. 
Decemlier  23, 1988. 
Paul  Fraed«nberg, 

Under  Secretary  for  Export  Administration. 
Decision  and  Order 

Appearance  for  Respondent:  F.  Gordon 
Lee.  Esq.,  O'Connor  A  Hannan,  1919 
Pennsylvania  Ave..  NW..  Suite  SOa 
Wasliington.  DC  20006. 

Appearance  for  A^ncy:  Daniel  C  Hurley. 
Jr..  Esq..  Attorney-Advisor.  Office  of  the  Chief 
Counsel  for  Export  Administratioa  U.S. 
Department  of  Commerce.  Room  H-3329. 14th 
and  Constitution  Ave..  NW..  Washington,  DC 
20230. 


Preliminary  Statement 

This  proceeding  against  Respondent 
Martin  Coyle,  individually  and  doii^ 
business  as  Respondent  Datagon, 
GmbH,  began  with  the  issuance 
September  21, 1987  of  a  charging  letter 
by  the  Office  of  Export  Enforcement 
("the  Agency"),  Bureau  of  Export 
Administration,*  U.S.  Department  of 
Commerce.  This  letter  was  issued  imder 
the  authority  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.App.  2401-2420)  (the  Act),  and 
the  Export  Administration  Regulations 
("the  Regulations").* 

The  letter  chai^ged  that  Respondent 
Coyle  had  violated  Section  387.6  of  the 
Regulations  by  reexporting,  on  or  about 
September  1. 1982.  a  U-S.-origin 
computer  system  from  the  Federal 
Republic  of  Germany  through  the  United 
Kingdom  to  Bulgaria  without  the 
required  U.S.  reexport  authorization. 
TTie  letter  charged  further  that  in 
connection  with  such  reexport,  in 
violation  of  §387.12  of  the  Regulations. 
Respondent  Coyle  had  participated  in 
transactions  with  Bryan  Williamson,  a 
person  then  denied  US.  export 
privileges,  without  Respondent  Coyle's 
having  obtained  the  required  U.S. 
authorization  for  such  participation. 

Respondent  Coyle  filed  a  December 
30, 1987  answer  dienying  the  chargea  and 
requesting  a  hearing.  The  hearing  was 
held  April  15  and  July  7, 1988  in 
Washington,  DC;  Respondent  Coyle 
testified  at  the  hearing  by  telephone 
from  the  Federal  Republic  of  Germany. 
The  final  posthearing  filings  were  made 
September  26,  igm. 

Facts 

Certam  facts  that  imderHe  this  case 
are  without  serious  dispute.  In  1979 
Respondent  Coyle  established 
Respondent  Datagon,  GmbH  in  the 
Federal  Republic  of  Germany,  and 
served  as  managing  director  of  the 
company.  Respondent  Datagon.  GmbH 
bought  and  sold  computer  equipment 


'  When  <he  Office  of  Export  Enfofcement  Ustied 
the  charging  letter  September  21. 1SS7.  it  was  paK  of 
an  organization  within  the  U.S.  Department  of 
Commeroe  titled  the  IPtema«ional  Trade 
Administration.  Ai  of  October  1. 1987.  however,  it 
t>ecame  part  of  an  o/^ganization  wilkio  the 
Department  now  titled  the  Bureau  of  Export 
Administration. 

The  Ac«  was  reauthoilred  and  amended  by  the 
Export  Administration  Anaeadmeals  Act  of  IMS, 
Pub.  L.  9S>-e«.  se  Stat  120  (Juty  12.  USS).  and 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  1.  iao-n&  102 
Stat.  ll(17(Aiig.  23.  ISSS). 

The  Regulations,  formerly  codified  at  IS  CTR 
Parts  3«8^39a  were  redeai^ialad  as  IS  CPK  ParU 
TSS-TSa  effective  October  1. 1888  (53  FR  377S1.  Sept. 
28.1988). 


.*'-f-^-y.^ 
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sometimes  assembling  purchased  pieces 
of  equipment  into  complete  computer 
systems  that  it  then  sold.  In  ]une-}uly 
1982  Respondent  Coyle  ordered,  hom  a 
U.S.  firm,  a  U.S.-origin  computer  that  he 
intended  to  sell  to  Datalec,  Ltd.,  a  U.K. 
company  controlled  by  Bryan 
Williamson. 

Sometime  during  August-September 
1982  this  computer  was  shipped  from  the 
United  States  to  Respondent  Oatagon, 
GmbH  in  the  Federal  Republic  of 
Germany,  reshipped  from  there  to 
Datalec.  Ltd.  in  the  United  Kingdom,  and 
reshipped  from  there  to  Bulgaria.  A  U.S. 
export  license  was  obtained  for  the 
shipment  from  the  United  States  to  the 
Federal  Republic  of  Germany,  but  no 
U.S.  reexport  authorizations  were 
obtained  for  the  subsequent 
reshipments.  The  computer  was 
controlled  for  national  security  reasons. 
A  reexport  authorization  for  Bulgaria, 
had  one  been  requested,  would  not  have 
been  issued.  As  for  Bryan  Williamson, 
he  was  a  person  denied  U.S.  export 
privileges  throughout  1982  and 
thereafter  up  through  present  times. 

Positions  of  Parties 

Respondent  Coyle  argued  that  he  had 
no  part  in  the  unlawful  reshipment  of 
the  computer  to  Bulgaria  because  he  had 
been  in  Barbados  on  vacation  from  mid- 
August  1982  to  mid-September  1982. 
when  the  computer  was  sent  from  the 
United  States  to  the  FRG  and  from  there 
to  the  United  Kingdom.  He  claimed  to 
have  known  nothing  of  the  subsequent 
reshipment  to  Bulgaria,  or  of  any 
intention  for  such  subsequent 
reshipment.  until  after  that  reshipment 
had  already  been  made.  Finally,  he 
stated  that  he  had  been  unaware  that 
Williamson  was  on  the  U.S.  denial  list. 

Essentially,  Respondent  Coyle 
contended  that  we  was  the  innocent 
victim  of  a  scheme  masterminded  by 
Williamson  to  divert  the  computer  to 
Bulgaria.  Williamson  was  able  to 
implement  his  scheme,  according  to 
Respondent  Coyle,  both  through  his 
control  of  Datalec.  Ltd.  and  also  through 
his  having  gained  an  interest  in 
Respondent  Datagon.  GmbH  in  1980-81 
by  taking  advantage  of  financial 
difficulties  then  experienced  by  that 
company.  Respondent  Coyle  testified 
that  he  had  been  deliberately  deceived 
by  Williamson  into  believing  that 
Williamson  was  not  a  denied  person. 

The  Agency's  case  consisted  of 
various  documents  and  the  testimony  of 
three  U.S.  Government  ofricials  who  had 
investigated  this  matter.  As  to  the 
shipment  of  the  computer  from  the 
United  States  to  the  FRG.  one  of  these 
witnesses  testified  as  to  interviews  he 
had  conducted  with  two  members  of  the 


U.S.  freight  forwarding  firm  that  had 
handled  the  shipment.  The  thrust  of  the 
testimony  was  that  in  June-July  1982 
Respondent  Coyle  and  arranged  to 
purchase  the  computer  from  the  U.S. 
company  for  shipment  initially  to  the 
FRG  and  then  reshipment  to  the  United 
Kingdom.  Certain  Agency  documentary 
exhibits  also  were  cited  to  make  this 
point,  and  to  put  the  date  of  the  U.S.- 
FRG  shipment  as  the  end  of  August 
1982. 

As  for  the  subsequent  reshipment  of 
the  computer  from  the  FRG  to  the  United 
Kingdom  and  from  there  to  Bulgaria,  the 
Agency  presented  especially  the 
testimony  of  one  of  its  witnesses  and  the 
1983  written  statements  of  four  former 
employees  of  Respondent  Datagon. 
GmbH.  According  to  this  Agency 
witness,  these  statements  were  the 
English  language  versions  of  sworn 
statements,  in  German,  based  on 
interviews  of  these  four  former 
employees  by  FRG  authorities.  The 
thrust  of  these  statements  was  that 
Respondent  Coyle  knew  that  Bryan 
Williamson  was  a  denied  person  under 
U.S.  law  and  that  he  nonetheless 
collaborated  with  Williamson  to  ship 
the  computer  from  the  United  States 
through  the  FRG  and  the  United 
Kingdom  to  Bulgaria.  In  terms  of  dates, 
the  Agency  suggested  that  the  FRG-U.K. 
reshipment  occurred  in  the  first  part  of 
September  1982,  and  the  reshipment  to 
Bulgaria  in  the  last  part  of  September  or 
early  part  of  October  1982. 

In  urging  his  position  in  defense. 
Respondent  Coyle  attacked  the 
Agency's  evidence  as  lacking  credibility 
especially  because  he  had  been 
deprived  of  any  meaningful  chance  to 
test  it  by  cross  examination.  Further,  he 
argued  that  the  Agency's  charges  are 
barred  by  the  statute  of  limitations,  and 
finally  that  the  Agency's  case  should  be 
dismissed  for  reason  of  prosecutorial 
misconduct.  The  Agency,  on  a 
procedural  point,  protested  the 
suppression  of  six  of  its  hearing 
documents. 

Discussion 

Unauthorized  Reexports 

The  Agency's  presentation  of  its  case 
focused  particularly  on  the  charge  that 
Respondent  Coyle  participated  in  the 
unauthorized  reexport  of  the  computer 
system  from  the  United  Kingdom  to 
Bulgaria.  The  Agency's  essential 
evidence  to  support  this  charge  was  the 
written  statements  of  the  four  former 
employees  of  Respondent  Datagon, 
GmbH,  each  of  which,  in  one  way  or 
another,  indicated  that  Respondent 
Coyle  had  a  role  in  the  reexport  to 
Bulgaria. 


Respondent  Coyle  denied  any  such 
role,  claiming  that  Williamson  was  the 
one  who  had  arranged  the  reexport  to 
Bulgaria  and  that  he.  Coyle.  had  learned 
of  the  reexport  only  after  it  had  been 
made.  The  contrary  1983  statem.-'nts  of 
the  four  former  Datagon,  GmbH 
employees  were  dismissed  by 
Respondent  Coyle  as  unworthy  of  belief 
Thus  he  argued  that,  since  all  four  in 
their  statements  admitted  some  personal 
knowledge  of  or  participation  in  the 
reexport  to  Bulgaria,  each  had  a  motive 
to  shift  responsibility  for  the  reexport  to 
him.  Additionally,  he  said  that  all  four 
had  established  a  company  that,  when 
they  gave  their  statements,  was 
competing  with  Datagon,  GmbH,  and 
accordingly  they  had  an  interest  in 
provoking  sanctions  for  Respondent 
Datagon,  GmbH  that  would  free  their 
company  of  its  competition.  Finally, 
Respondent  Coyle  asserted  that  two  of 
them  omitted  from  their  statements  that 
he  had  fired  them  from  Respondent 
Uatagon,  GmbH. 

More  basically.  Respondent  Coyje 
argued  that  none  of  these  four  1983 
statements  should  be  accorded  any 
weight  because  none  has  been  tested  by 
cross  examination.  Neither  Respondent 
Coyle  nor  any  representative  of  him  was 
present  at  the  1983  interviews  in  the 
FRG  where  each  of  these  statements 
was  given.  Nor  did  the  Agency  produce 
any  of  the  four  former  Datagon,  GmbH 
employees  at  the  hearing.  The  witness 
who  did  testify  for  the  Agency  at  the 
hearing  regarding  the  reexport  to 
Bulgaria  was  a  U.S.  Government  official 
whose  testimony  simply  described  the 
circumstances  in  which  the  statements 
were  obtained  and  summarized  their 
contents. 

On  this  issue.  Respondent  Coyle's 
argument  has  force.  Both  his  version  of 
events — that  he  had  no  part  in  the 
reexport  to  Bulgaria — and  the  four 
former  employees'  version — that  he 
did — are  consistent  with  the  other 
evidence  in  this  case.  But  the  Agency 
has  the  burden  of  proof  Although 
hearsay  evidence  is  admissible  under 
§  388.13(bJ  of  the  Regulations,  the 
Agency  failed  to  meet  its  burden  of 
proof  in  this  case  with  these  four  written 
statements.  None  of  the  four  people  who 
gave  the  statements  was  made  available 
at  any  time,  either  in  1983  when  they 
gave  the  statements  or  during  the  1987- 
88  pendency  of  this  case,  for  cross 
examination.  Nor  did  the  Agency 
advance  any  reason  for  such  lack  of 
availability. 

Respondent  Coyle  offered  plausible 
arguments  as  to  why  each  of  the  four 
may  have  been  motivated  to  give 
statements  inaccurately  adverse  to  him. 


Subjection  to  cross  examination  is  a 
fundamental  method  of  establishing  the 
credibility  of  what  somebody  says. 
Without  the  chance  for  cross 
examination  of  any  of  these  four  former 
employees,  their  statements  lack 
sufficient  credibility  to  sustain  the 
Agency's  charge.  The  absence  of 
meaningful  cross  examination  was  not 
solved  by  the  presence  at  the  hearing  of 
that  one  of  the  Agency  witnesses  who 
testified  as  to  the  circumstances  and 
-contents  of  the  statements.  Even  though 
this  witness,  a  U.S.  Government  official, 
was  present  at  some  of  the  1983 
interviews,  he  could  not  speak  with  any 
authority,  for  example,  as  to  the 
motivations  of  the  four  former 
employees  that  were  challenged  by 
Respondent  Coyle. 

In  terms  of  opportunity  for  cross 
examination,  the  contrast  is  marked 
between  the  cases  presented  by 
Respondent  Coyle  and  by  the  Agency. 
Respondent  Coyle  was  available  for 
cross  examination  at  the  hearing;  and 
the  Agency  in  fact  asked  him  nothing 
significant  that  challenged  his  version  of 
the  reexport  to  Bulgaria. 

One  further  element  remains, 
however,  in  the  Agency's  charge  that 
Respondent  Coyle  participated  in  the 
reexport  to  Bulgaria.  Respondent  Coyle 
testified  that,  after  he  learned  from 
Williamson  that  the  computer  had  been 
shipped  to  Bulgaria.  Respondent 
Datagon,  GmbH  was  still  unpaid  by 
Williamson  for  the  computer,  and 
needed  the  money  to  avert  threatened 
insolvency.  Respondent  Coyle  described 
the  situation  as  follows  (Direct 
Testimony.  April  13. 1988.  at  16). 

At  this  point,  Mr.  Coyle  believed  that 
he  was  the  victim  of  Mr.  Williamson's 
extortion  scheme  and  he  had  no 
alternative  but  to  have  the  computer 
repaired  if  there  was  to  be  any  hope  of 
salvaging  Datagon. 

The  question  raised  by  this  statement 
is  whether  Respondent  Coyle's  admitted 
participation  in  repair  of  the  computer 
means  that  he  participated  in  any  way 
in  its  reexport  from  the  United  Kingdom 
to  Bulgaria.  More  precisely,  the  section 
of  the  Regulations  under  which 
Respondent's  reexport  is  charged. 
§  387.6,  prohibits  certain  acts  subject  to 
the  Regulations.  These  acts  are  to 
"export,  dispose  of  divert,  direct,  mail 
or  otherwise  ship,  transship,  or  reexport 
commodities  or  technical  data"  without 
proper  authorization.  Did  Respondent 
Coyle's  repair  of  the  computer  constitute 
a  reexport  of  it  within  the  meaning  of 
any  of  these  prohibited  acts? 

The  answer  to  this  question  is  in  the 
negative.  "Reexport"  is  defined  in 
S  370.2  of  the  Regulations,  and  "export" 
is  defined  in  section  16(5)  of  the  Act  (50 


U.S.C.  App.  2415(5)).  From  these 
definitions,  it  is  clear  that  repair  of  the 
computer  after  its  reexport  to  Bulgaria 
was  an  act  distinct  from  the  reexport  of 
the  computer  charged  to  Respondent 
Coyle  under  §  387.6.  Respondent  Coyle's 
role  in  repairing  an  unlawfully 
reexported  computer  may  well  have 
violated  one  or  more  sections  of  the 
Regulations.  But  this  behavior  did  not 
constitute  reexporting  a  computer  in 
violation  of  S  387.6  as  charged  in  this 
proceeding. 

Still  another  aspect  of  the  charging 
letter's  allegation  regarding  the  reexport, 
nonetheless,  needs  attention.  The  letter 
charged  that  Respondent  Coyle 
reexported  the  computer  without  the 
required  U.S.  authorization  "from  the 
Federal  Republic  of  Germany  through 
the  United  Kingdom  to  Bulgaria."  Did 
Respondent  Coyle  violate  5ie 
Regulations  in  connection  with  the  FRG- 
U.K.  reexport? 

Respondent  Coyle  testified  that  he 
was  out  of  the  FRG,  on  vacation  in 
Barbados,  from  mid-August  to  mid- 
September  when  first  the  U.S.-FRG 
export  and  then  this  FRG-U.K.  reexport 
occurred,  and  that  the  actual  reexport 
was  handled  by  WilUamson. 
Nevertheless,  it  is  evident  from 
Respondent  Coyle's  own  testimony  that 
he  negotiated  Respondent  Datagon. 
GmbH's  purchase  of  the  computer  in  the 
United  States  specifically  to  bring  it  to 
the  FRG  and  then  to  sell  it  to 
Williamson's  company  in  the  United 
Kingdom.  Respondent  Coyle  further 
testified  that,  to  implement  this  plan, 
Datagon.  GmbH  obtained  an  FRG  export 
license  for  the  shipment  to  the  United 
Kingdom.  Finally.  Respondent  Coyle 
was  managing  director  of  Respondent 
Datagon.  GmbH. 

On  the  basis  of  Respondent  Coyle's 
position  in  Respondent  Datagon,  GmbH 
and  his  personal  participation  in  setting 
up  the  U.S.-FRG-U.K.  transaction,  he 
can  fairly  be  held  responsible  for  it  even 
though  he  may  have  been  out  of  the  FRG 
when  the  physical  shipments  of  the 
computer  actually  occurred.  As  noted 
above,  the  U.S.  seller  obtained  a  U.S. 
export  license  for  the  U.S.-FRG 
shipment,  and  Respondent  Coyle 
testified  that  Datagon,  GmbH  obtained 
an  FRG  export  license  for  the  FRG-UJC 
shipment.  But  the  Agency  apparently 
argued  that  the  Regulations  required 
also  a  U.S.  authorization  for  the  FRG- 
U.K.  reshipment,  that  this  authorization 
was  not  obtained,  and  that  the 
requirement  was  not  met  by  the 
obtaining  of  the  FRG  license  (Agency 
Post-Hearing  Brief  August  22, 1988,  at  8 
n.lO).  Thus  the  question  is  whether 
Respondent  Coyle  is  liable  for  this 


failure  to  obtain  the  U.S.  reexport 
authorization. 

Statute  of  Limitations 

Here  Respondent  Coyle's  statute  of 
limitations  defense  becomes  relevant. 
Both  parties  agreed  that  the  applicable 
period  is  five  years  (28  U.S.C.  2842). 
Respondent  Coyle  made  two  arguments 
based  on  the  statute.  First,  he  argued 
that  this  case  is  time  barred  because  it 
was  begun  by  the  issuance  of  the 
charging  letter  on  September  21. 1987, 
exactly  five  years  after  the  date  on 
which  the  Agency  claimed  that  the 
unauthorized  reexport  occurred.  The 
statute  requires,  contended  Respondent 
Coyle,  that  within  the  five-year  period 
the  administrative  proceeding  must  be 
completed  and  any  judicial  action  to 
enforce  a  civil  penalty  be  initiated, 
citing  United  States  v.  Core 
Laboratories.  Inc.,  759  F.2d  480  (5th  Cir. 
1985).  Hence  this  case  is  barred, 
concluded  Respondent  Coyle.  since 
completion  of  this  administrative 
proceeding  and  initiation  of  any  ensuing 
judicial  action  must  obviously  come 
after  the  five-year  period  that  ended  on 
the  day  the  chai^ging  letter  was  issued. 

On  diis  first  statute  of  limitations 
defense,  the  Agency's  position  prevails. 
TTie  agency  cited  United  States  v. 
Meyer.  808  F.2d  912  (Ist  Cir.  1987). 
which  held,  contrary  to  Core 
Laboratories,  that  the  Government  has 
five  years  from  the  date  a  civil  penalty 
is  imposed,  but  not  paid,  to  initiate  the 
judicial  enforcement  action.  More  to  the 
point,  in  this  situation  of  conflicting 
courts  of  appeals  decisions,  the  Agency 
cited  a  Commerce  Department  ruling 
that  it  is  not  for  this  Tribunal  to  decide 
which  decision  will  control  the  judicial 
action  in  any  case  [Linotype  Company, 
a  Subsidiary  of  Allied  Corporation, 
Docket  No.  n'A-AB-6-84  (April  10, 
1987)).  The  Agency  further  cited  two 
decisions  of  this  Tribunal  in  which  this 
Departmental  ruling  has  been  followed 
[Safeway  Stores,  Inc.,  Docket  No.  AB-1- 
87  (Order  of  February  la  1988);  Sara  Lee 
Corporation,  Docket  No.  AB-2-87 
(Order  of  March  22, 1988)). 

As  stated,  the  Agency's  position  on 
this  point  is  correct:  the  Department  has 
held  that  this  Tribimal  is  not  to  dismiss 
cases  on  the  basis  of  the  Core 
Laboratories  decision.  Therefore  the 
pertinent  inquiry  becomes,  as  suggested 
by  the  Agency  and  as  argued  by 
Respondent  Coyle  as  his  second  statute 
of  limitations  defense,  whether  this 
administrative  action  was  initiated 
within  the  five-year  period. 

As  applied  to  the  reexport  of  the 
computer  from  the  FRG  to  the  United 
Kingdom,  the  question  is  when  that 
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reexport  occurred.  According  to 
Respondent  Coyle,  the  record 
establishes  that  date  as  on  or  about 
September  2, 1982  (memorandum  of 
Points  and  Authorities.  August  22. 1988, 
at  31).  According  to  the  Agency,  the  date 
of  the  subsequent  reexport  of  the 
computer  from  the  United  Kingdom  to 
Bulgaria,  as  reflected  by  the  record  of 
this  case,  was  sometime  after  September 
13, 1882  (Post-Hearing  Brief.  August  22. 
1988.  at  17).  By  this  Agency  reasoning, 
then,  die  reexport  from  the  FRG  to  the 
United  Kingdom  must  have  taken  place 
before  September  13, 1982. 

On  the  basis  of  either  Respondent 
Coyle's  date  of  approximately 
September  2, 1982,  or  the  Agency's  date 
of  sometime  before  September  13, 1982, 
the  five-year  statute  of  limitations 
period  for  this  FRG-U.IC.  reexport  had 
expired  before  the  Agency  issued  its 
September  21, 1987  charging  letter.  Thus 
any  Agency  action  focused  on  that 
reexport  is  time  barred.  Furthermore,  the 
Agency  may  not  avoid  this  conclusion 
by  arguing  that  the  FRC-U.K.  reexport 
was  part  of  a  continuous  transaction 
that  culminated  in  the  U.K.-Bulgaria 
reexport  after  September  21, 1982. 
because  it  has  been  held  above  that  the 
record  fails  to  prove  that  Respondent 
Coyle  participated  in  that  second 
reexport. 

As  to  that  U.K.-Bulgaria  reexport  of 
the  computer,  Respondent  Coyle 
naturally  asserted  his  statute  of 
limitations  defense  against  it  also.  In 
addition  to  the  failure  on  the  merits  of 
the  Agency  charge  regarding  that 
reexport,  is  that  Agency  charge  also 
time  barred?  Here  the  Agency  claimed 
that  the  date  of  the  U.K.-Bulgaria 
reexport,  as  shown  by  the  record,  is 
sometime  after  September  13  and  before 
October  5, 1962  (ic/.).  If  the  date  were 
September  21, 1982  or  later  in  that 
month  or  the  next,  it  would  come  within 
the  five-year  period  that  the  Agency  had 
to  issue  the  charging  letter.  Respondent 
Coyle  offered  no  particular  date  for  this 
U.K.-Bulgaria  reexport,  other  than  noting 
Agency  evidence  that  the  date  was 
September  21. 1982  (Memorandum  of 
Points  and  Authorities.  August  22, 1988. 
at  31). 

On  this  issue  of  the  statute  of 
limitations,  Respondent  Coyle  has  the 
burden  of  proof.  Consequently,  his 
failure  to  establish  that  the  U.K.- 
Bulgaria reexport  occurred  before 
September  21, 1962  means  that  this 
Agency  charge  is  not  barred  by  the 
statute  of  limitations.  This  Agency 
charge  was,  however,  as  set  forth  above, 
found  on  Hs  merits  not  to  be  sustained 
hy  the  record. 


Transactions  with  a  Denied  Person 

The  Agency's  second  charge  against 
Respondent  Coyle  was  that  he 
participated  with  a  denied  person  in 
transactions  subject  to  the  Regulations 
without  having  obtained  the  U.S. 
authorization  required  for  such 
transactions.  That  Respondent  Coyle  did 
in  fact  participate  with  Williamson  in 
transactions  subject  to  the  Regulations 
is  evident  from  Respondent  Coyle's  own 
testimony.  Thus  Respondent  Coyle 
described  how  he  arranged  the  purchase 
of  the  computer  in  the  United  States  in 
order  that  he  could  take  delivery  of  it  in 
the  FRG  and  then  resell  it  to 
Williamson's  company  in  the  United 
Kingdom,  and  how  Respondent  Datagon, 
Gn^H  had  obtained  an  FRG  export 
license  for  that  FRG-U.K.  shipment 
Further  Respondent  Coyle  outlined  how. 
after  learning  that  the  computer  had 
been  reshipped  to  Bulgaria,  he  assisted 
in  repair  of  the  computer  in  a  continuing 
effort  to  obtain  payment  for  the 
computer  from  Williamson. 

Respondent  Coyle  denied,  however, 
that  he  should  be  found  in  this 
proceeding  to  have  engaged  unlawfully 
in  transactions  with  a  denied  person.  He 
made  essentially  three  argimients.  First. 
he  contended  that  he  had  no  knowledge 
of  Williamson's  denied  status.  On  this 
point  Respondent  Coyle  testified  that, 
apparently  at  some  time  during  the 
course  of  the  events  underlying  this 
case,  he  heard  a  rumor  that  Williamson 
was  a  denied  person.  When  he 
confronted  Williamson  with  this  rumor, 
according  to  Respondent  Coyle, 
Williamson  claimed  it  to  be  untrue,  and 
showed  Respondent  Coyle  a  page  from 
the  Export  Administration  Regulations 
dated  October  1, 1980  (Respondent's 
exhibit  A).  This  page  listed  Williamson 
as  a  denied  person  whose  denial  period 
was  to  expire  May  31, 1981.  Respondent 
Coyle  testified  that  he  accordingly 
concluded  that  Williamson's  U.S.  export 
privileges  had  been  restored. 

What  in  fact  happened  was  that, 
shortly  after  May  31, 1981.  Williamson's 
U.S.  export  privileges  were  again  denied 
by  an  Order  of  lune  4, 1981  (46  FR  30676 
dune  10. 1981)].  and  they  remained 
denied  diroughout  all  times  relevant  to 
this  proceeding.  Respondent  Coyle 
noted,  nevertheless,  that  the  Export 
Administration  Bulletin  did  not  report 
this  June  4. 1981  denial  until  issuance  of 
the  Bulletin  dated  August  9. 1982.  over 
fourteen  months  later.  Respondent 
Coyle  evidently  claimed  to  having  been 
unaware  of  either  the  June  1981  Federal 
Rej^er  publication  or  the  August  1982 
Export  AJdministration  Bulletin. 

ilie  Agency's  position  was  that 
whether  or  not  Respondent  Coyle  knew 


that  Williasnson  was  returned  to  the 
denial  list  on  June  4. 1981  is  irrelevant. 
All  that  counts,  according  to  the  Agency, 
is  that  Williamson  was  a  denied  person 
during  1982  when  Respondent  Coyle 
dealt  with  him  regarding  the  export  and 
reexport  of  this  U.S.-origin  computer. 
The  Agency  argued  that  pubhcation  in 
the  Federal  Register  of  the  June  4, 1981 
order  constituted  legal  notice  to 
Respondent  Coyle  of  Williamson's 
renewed  denial  status.  Further,  dealing 
with  a  denied  person  without  obtaining 
the  required  authorization  violates  the 
Regulations,  asserted  the  Agency, 
regardless  of  whether  one  is  aware  of 
the  person's  denied  status. 

On  this  first  defense  by  Respondent 
Coyle  against  the  charge  that  he 
engaged  in  transactions  with  a  denied 
person,  the  Agency's  basic  position  is 
correct.  Publication  in  the  Federal 
Register  of  the  Order  of  June  4, 1981  was 
effective  as  legal  notice  to  Respondent 
Coyle  that  Williamson  was  again  a 
denied  person.  Section  387.12  of  the 
Regulations  prohibits  engaging  in 
transactions  subject  to  the  Regulations 
with  such  a  person  "(wjithout  prior 
disclosure  of  the  facts  to  and  specific 
authorization"  from  the  Department. 
Knowledge  of  a  denied  person's  status 
as  such  is  not  required  to  violate  this 
section  by  dealing  with  Williamson 
regardless  of  whether  he  knew  of 
Williamson's  denied  status. 

Respondent  Coyle's  second  defense 
against  the  charge  of  dealing  with  a 
denied  person  centered  on  the  wording 
of  the  charging  letter.  It  charged  that 
Respondent  Coyle  had  these 
unauthorized  dealings  "Ii|n  connection 
with  the  reexport  of  the  *  *  * 
[computer]  described  above."  The 
reexport  described  above  was  that 
Respondent  "Coyle  reexported  or 
caused  to  be  reexported,  from  the 
Federal  Republic  of  Germany  through 
the  United  Kingdom  to  Bulgaria"  a 
computer  without  the  required 
authorization.  If  he  were  found  not  lo 
have  committed  the  unauthorized 
reexport.  Respondent  Coyle  argued,  he 
then  also  could  not  be  found  to  have 
dealt  unauthorizedly  with  Williamson  in 
connection  with  the  reexport,  since  the 
charging  letter  linked  the  two  charges. 
The  Agency,  for  its  part,  argued  that  no 
indissoluble  link  exists  between  the  two 
charges,  but  that  rather  the  cited 
reexport  comprised  a  number  of  actions, 
in  at  least  some  of  which  Respondent 
Coyle  dealt  with  Williamson. 

On  Respondent  Coyle's  second 
defense  also,  the  Agency's  position 
prevails.  It  has  been  concluded  above 
that  the  record  establishes  a 
participation  by  Respondent  Coyle  in 


the  FRG-U.K.  reexport,  although  not  in 
the  U.K.-Bulgaria  reexport.  From 
Respondent  Coyle's  own  testimony,  it  is 
clear  that  he  engaged  in  transactions 
with  Williamson  in  connection  with  that 
FRG-U.K.  reexport.  Respondent  Coyle 
had  arranged  purchase  of  the  computer 
by  Respondent  Datagon.  GmbH 
specifically  so  that  it  could  be  resold  to 
Williamson's  company  in  the  United 
Kingdom. 

The  manner  in  which  Respondent 
Coyle  testified  that  Respondent 
Datagon.  GmbH  obtained  an  FRG  export 
license  for  the  reexport  to  the  United 
Kingdom  leaves  it  uncertain  whether  he 
himself  was  involved  in  obtaining  it 
(Direct  Testimony.  April  13, 1988.  at  11); 
but  he  was  aware  at  the  time  that  the 
license  had  been  obtained,  and  as 
managing  director  he  would  bear 
responsibility  for  such  company  actions. 
Furthermore,  again  by  Respondent 
Coyle's  own  testimony,  after  he  learned 
that  the  computer  had  been  reexported 
to  Bulgaria,  he  engaged  in  repair 
servicing  of  it  and  continued  to  pursue 
payment  for  it. 

Consequently.  Respondent  Coyle  did 
participate  in  transactions  with 
Williamson  in  connection  with  the  FRG- 
U.K.-Bulgaria  sequence  of  reexports, 
even  though  the  record  does  not 
establish  that  Respondent  Coyle 
participated  in  the  U.K.-Bulgaria 
reexport.  The  phrase  "in  connection 
with"  legitimately  encompasses  actions 
related  to  the  reexport,  in  addition  to 
those  actions  that  actually  constitute  the 
reexports. 

Respondent  Coyle's  third  and  final 
defense  is  the  statute  of  limitations.  This 
defense  also  fails.  The  date  of  the 
charging  letter,  as  noted,  was  September 
21. 1987.  The  FRG-U.K.  reexport 
occurred  before  September  13, 1982,  and 
accordingly  those  actions  done  by 
Respondent  Coyle  before  that  reexport 
fall  outside  the  statutory  five-year 
period.  But  he  did  have  dealings  with 
Williamson  in  connection  with  the 
reexports  within  the  five-year  period. 
His  efforts  to  work  out  with  Williamson 
the  payment  for  the  computer,  for 
example,  continued  into  October  1982 
and  beyond  (see,  e.g..  Agency  Exhibit 
10).  as  apparently  did  his  repair  efforts 
to  make  the  computer  properly 
functional  so  that  payment  could  be 
obtained.  This  payment  is  reasonably 
connected  with  the  FRG-U.K.  reexport 
for  which  Respondent  Coyle  did  have  a 
responsibility.  Consequently. 
Responoent  Coyle  engaged,  as  charged, 
in  some  transactions  with  Williamson 
within  the  statutory  five-year  period. 


Prosecutorial  Misconduct 

Respondent  Coyle  moved  that  this 
case  be  dismissed  for  reason  of 
prosecutorial  misconduct  (Motion,  April 
18, 1988:  Motion.  September  6. 1988).  He 
cited  the  Agency's  refusal,  at  the  April 
15, 1988  hearing,  to  make  available  to 
him  portions  of  an  investigative  report 
without  having  time  beyond  that  day's 
hearing  to  review  the  report  He  cited 
further  a  series  of  inaccurate  statements 
by  the  Agency,  particularly  in  its  Post- 
Hearing  Brief.  He  cited  also  the 
attempted  introduction  into  the  record 
by  that  Brief  of  additional  evidence, 
primarily  in  the  form  of  a  copy  of  a 
judgment  and  probation/commitment 
order  in  a  U.S.  District  Court  for  an 
individual  connected  with  the  events 
underlying  this  case.  These  actions  by 
the  Agency,  contended  Respondent 
Coyle,  warrant  dismissal  of  the  case, 
referral  of  the  matter  to  an  appropriate 
Departmental  office  for  investigation 
and  the  possible  imposition  of  sanctions, 
and  striking  from  the  record  of  the 
Agency's  Post-Hearing  Brief. 

In  its  reply  regarding  the  alleged 
inaccurate  statements,  the  Agency 
acknowledged  some  of  the  inaccuracies, 
but  attributed  them  to  inadvertent 
oversight  (Reply.  September  15. 1988). 
The  Agency  accordingly  opposed 
dismissal  of  the  case  or  the  seeking  of 
sanctions  against  it 

As  for  the  problem  with  the 
investigative  report  the  Agency  did 
comply  with  the  Order  of  April  18, 1988. 
In  view  of  that  compliance,  the 
sensitivity  that  the  Agency  ascribed  to 
the  report  its  length,  and  the  briefness 
of  time  before  the  hearing  when  it 
became  an  issue,  the  Agency's  actions 
do  not  warrant  dismissal  of  this  case.  As 
to  the  Agency's  inaccurate  statements, 
this  Tribunal  accepts  the  Agency's 
representation  that  they  were  the 
product  of  inadvertence. 

Respondent  Coyle's  motion  for 
dismissal  of  this  case  and  referral  of  the 
alleged  prosecutional  misconduct  to  an 
appropriate  Departmental  office  for 
investigation  is  denied.  As  for 
Respondent  Coyle's  objection  to  the 
Agency's  attempted  introduction  of 
additional  evidence  as  part  of  it  Post- 
Hearing  Brief,  that  objection  is  well 
founded;  and  accordingly  the  judgment 
and  commitment/probation  order  is  not 
considered  in  this  Decision.  It  will  be 
additionally  stated,  however,  that  even 
were  this  document  to  be  admitted  as 
evidence,  the  conclusions  of  this 
Decision  as  to  Respondents  would 
remain  unchanged. 


Suppressed  Agency  Exhibits 

The  Agency  protested  the  suppression 
of  six  of  its  exhibits  offered  for  the 
hearing.  To  preserve  this  issue  for 
review  beyond  this  Tribunal,  the  Agency 
was  directed  to  submit  the  suppressed 
exhibits  together  with  an  offer  of  proof. 
Shoidd  sudh  subsequent  review  modify 
this  Tribunal's  suppression  of  these 
exhibits,  rulings  are  stated  below 
regarding  the  significance  of  each  of 
these  exhibits.  Each  exhibit  is  identified 
below  based  on  the  description  of  it  in 
the  Agency's  submission  (Offer  of  Proot 
September  15, 1988). 

Exhibit  17  is  a  July  12, 1982  letter  to 
Respondent  Coyle  from  an  official  of  the 
U.S.  freight  forwarding  firm  that  handled 
the  shipment  of  the  computer  from  the 
United  States  to  the  FRG.  According  to 
the  Agency,  this  letter  "shows  that 
Coyle  had  reason  to  know  the 
requirements  of  the  U.S.  Export 
Regtdation'  "  {id.  1).  Respondent  Coyle's 
knowledge  of  the  Regulations,  as 
distinguished  from  his  awareness  of 
Williamson's  denied  status,  was  not  a 
contested  issue  in  this  case. 
Consequentiy  admission  of  this  Exhibit 
would  cause  no  change  in  this  Decisioiu 

Exhibit  18  consists  of  handwritten 
notes  made  by  another  member  of  that 
freight  forwarding  firm  regarding 
telephone  calls  she  had  with  various 
people,  including  Respondent  Coyle.  The 
Agency  claimed  that  these  notes  show 
that  Respondent  Coyle  remained 
involved  with  the  export  of  the  computer 
from  the  United  States  to  the  FRG  even 
while  he  was  in  Barbados.  This  Decision 
has  stated  above  that  Respondent 
Coyle's  own  testimony  establishes  his 
involvement  in  that  export  though  not 
necessarily  during  the  time  that  he  was 
in  Barbados.  But  whether  that 
involvement  occiured  while  Respondent 
Coyle  was  in  Barbados  has  no  meaning 
for  any  of  the  rulings  in  this  Decision. 
Therefore  admission  of  this  Exhibit 
would  produce  no  change  in  this 
Decision. 

Exhibit  19  is  a  May  14, 1984  letter  from 
Williamson  to  a  U.S.  Government 
official  that  according  to  the  Agency, 
implicates  Respondent  Coyle  in  the 
reexport  of  the  computer  to  Bulgaria.  It 
also  suggests  that  Respondent  Coyle 
when  dealing  with  Williamson  knew 
that  he  was  a  denied  person. 
Respondent  Coyle  vigorously  disputed 
those  statements  in  this  letter  adverse  to 
him  (Response,  September  26, 1988), 
since  his  position  throughout  this  case 
has  been  that  it  was  Williamson  who 
deceived  him  and  masterminded  the 
diversion  of  the  computer  to  Bulgaria.  If 
this  letter  were  to  be  declared 
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admissable,  it  wordd  be  accorded  Httle 
weight  because  Respondent  Coyle  was 
afforded  no  chance  to  cross  examine 
WilliaoMon.  who  on  the  record  of  this 
proceediag  might  well  have  a  sdf 
interest  in  shifting  some  lesponstlnlitjr 
for  the  divenioa  to  soniebody  other  than 
himsell.  Thus  srtmiseioo  of  this  Exhibit 
would  ast  change  (his  Decision. 

Exhibit  21  is  a  June  2S.  1982  telex  from 
Respondent  Coyle  to  the  U.S.  firm  from 
which  the  computer  was  purchased,  and 
Exhibit  22  is  an  Augost  19, 1982  kivoice 
addressed  to  that  firm  from  the  U.S. 
manufacturer  of  the  computer.  "Hiese 
Exhibits  were  offered  by  the  Agency  to 
estabhsh  various  aspects  of  the 
purchase  in  the  United  States  of  the 
ccmpnter  that  was  ultimately  diverted  to 
Bulgaria;  but  none  of  these  aspects 
becaafie  a  disputed  issue  in  this  case. 
Consequently  admission  of  these 
Exhibits  would  work  no  change  in  this 
Decision. 

Exhibit  23  comprises  a  bill  of  lading, 
an  invoice,  and  several  telexes  that 
togetfier,  according  to  the  Agency, 
establish  that  on  September  21, 1982  the 
computer  was  shipped  from  the  United 
Kingdom  and  that  on  September  23, 1982 
it  anived  hi  Bulgaria.  If  admitted,  this 
Exhibit  would  show  that  the  U.1C- 
Bulgaria  export  occurred  within  five 
years  of  the  September  21, 1987  issuance 
of  the  charging  letter.  It  was  concluded 
above,  however,  that  the  Agency  charge 
based  on  the  UX-Bulgaria  reexport  is 
not  barred  by  the  statute  of  limitations 
because  Respondent  Coyle  failed  to 
prove  thai  it  occurred  beyond  the 
statutory  five  years.  Therefore 
admission  at  this  Exhibit  would  not 
change  this  Decision. 

In  sum,  admission  of  all  of  these 
Exhibits  would  not  change  any  of  tiie 
conclusions  of  this  Decision. 
Respondent  Coyle  objected  to  a  review 
in  this  Decision  of  these  Exhibits  on 
three  grounds  (Motion  for 
Reconsideration  and  Vacating, 
September  0, 1988;  Response,  September 
26, 1988).  He  contended  that  their 
authenticity  had  not  been  established, 
that  be  wras  unable  to  chaUengs  them 
effectively  since  the  hearing  has  been 
completed  and  witnesses  are  no  longer 
available,  and  that  (heir  review  in  these 
circumstances  could  preM'oe  him.  As  H 
has  turned  out,  however,  the  review  has 
concluded  that,  even  were  all  the 
Exhibits  to  be  suthenticated  and 
admitted  and  no  challenge  to  them 
effectively  made  other  than  the 
challenge  to  Exhibit  10  noted  above,  this 
Dectsioa  would  remain  unchanged  in  its 
conclusions. 


Conclusion 

The  charge  that  Respondent  Coyle 
violated  f  387.6  of  the  Regulations  by 
reexporting  a  U.S.-origin  computer  from 
the  FRO  through  the  United  Kingdom  to 
Bulgaria  in  1882  is  dismissed.  The 
charge  that  Reqiondent  Coyle  violated 
S  387.12  in  1982  by  enga^ng  in 
transactions  subject  to  ttie  Regulations 
with  Bryaa  WilUanison.  a  denied 
person,  is  sustained  by  the  record. 

Enga^ng  in  transactions  tvith  a 
denied  person  in  violation  of  the 
Regulations  is  a  serious  offense  because 
it  undercuts  the  effectiveness  of  the 
denial  order  sanction.  A  denial  of 
Respondent  Coyle's  U.S.  export 
privileges  for  five  years  is  therefore 
warranted. 

In  this  case,  however,  reason  exists  to 
suspend  the  denial.  Respondent  Coyle's 
U.S.  export  privileges  were  actually 
denied  during  1987  for  a  brief  period 
through  an  administrative  error  by  the 
Department  Althou^  the  Department 
subsequently  corrected  its  error. 
Respondent  Coyle  claimed  that  it  cost 
him  customers,  his  job,  and  his 
shareholding  interest  in  the  company 
where  he  was  then  employed  (Direct 
Testimony,  April  13. 1988,  at  30-31,  and 
attached  Exhibit  I).  In  view  of  these 
claimed  losses  already  incurred  by 
Respondent  Coyle,  the  entire  period  of 
this  five-year  denial  hereby  imposed 
will  be  suspended,  provided  that  he 
commits  no  further  violation  of  the  Act 
or  the  Regulations  during  such  five-year 
period. 

Order 

L  For  a  period  of  five  years  from  the 
date  of  the  final  Agency  action,  as 
modified  by  the  suspension  set  forth  in 
paragraph  II  below.  Respondents 
Martin  Coyle,  tndividuany  and  doing 

business  as 
Datagon,  GmbH. 
Sweriher  Strasse  195, 
D-5050  Bruehl, 

Federal  Republic  of  Germany, 
aiul  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
Indirectly,  in  any  manner  or  capacity,  In 
any  transaction  Invdviog  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  In  part  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

IL  Commenclngfrom  the  date  that  this 
Order  becomes  effective,  ths  denial  of 
export  privileges  set  forth  above  shall  be 
suspended.  In  accordance  with  i  388.18 
of  the  Regulations,  for  the  five-year 
period  set  forth  in  Paragraph  1  above, 
and  shall  be  terminated  at  the  end  of 


such  period,  provided  that  Respondents 
have  committed  no  further  violation  of 
the  Act  the  Regulations,  or  the  final 
Order  entered  in  this  proceeding.  During 
tfie  five-year  suspension  period. 
Respondents  may  participate  in 
transactions  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad  in 
accordance  with  the  requirements  of  the 
Act  and  the  Regulations.  The  provisions 
of  Paragraphs  III  to  VI  of  the  Order  shall 
also  be  auspended  during  the  five-year 
period. 

IB.  Particq>ation  proiubited  in  any 
wcfa  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  oi 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  aay  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
reject  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  in  part  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  any 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

V.  All  oatstanding  individual 
validated  export  licenses  in  which 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Retpondenti'  privileges  of  participating, 
in  any  manner  or  capacity.  In  any 
special  Ucansing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whedier  In  the  United 
States  or  elsewhers,  without  prior 
disclosure  and  specific  authorization 
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from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indireetly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export  reexport  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  Stales. 

Vn.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  porsuant  to  the  Act  (SO 
U.SX:.  App.  M12{cMl)|. 

Thomas  W.  Hays. 

Administrative  Law  Judge. 
Date:  November  26.  IMa 

To  be  considered  in  the  30  day 
statutory  review  process  vidiidi  is 
mandated  by  section  13(c)  of  the  Act 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration,  U.S.  Department  of 
Commerce,  14th  ft  Constitution  Ave.. 
NW.,  Room  3898B,  Washington.  DC, 
20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
3e8.23(b),  SO  FR  53134  (1985). 
\¥V.  Doc.  06-29920  Piled  12-28-^18:  8:45  am] 
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Semiconductor  Ttchnlcal  Advisory 
CommlttM;  Clotod  MMtlng 

A  meeting  at  ths  Semiconductor 
Technical  Advisory  Committee  will  be 
held  January  19, 1989.  at  9JQ0  a.m., 
Herbert  C.  Hoover  Building,  Room 
lAITF,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 


applicable  to  Semiconductor  equipment 
or  technology. 

The  Committee  will  flueet  only  ia 
Executive  SessioB  to  disonss  RUtlers 
properiy  classified  noder  Executive 
Order  12356,  dealing  widt  the  U.S.  and 
COCOM  ooDtrol  program  and  strate^c 
criteria  related  thereta 

The  Assistairt  Secretary  for 
Administration,  widi  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(di  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  ttie 
classified  materials  listed  in  5  U.S.C. 
552b(c][l]  shall  be  exempt  from  \he 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  bispectian 
Facility.  Room  6628,  U^  Dqiartment  of 
Commerce.  Washington,  DC  For  furdaer 
informatioa  call  Ruth  D.  Pitts  at  202- 
377-2583. 

Date:  Decciaber  22, 198a 
Betty  A.  Fottch, 

Director,  Tevbnical  Advisory  Committee  Unit 
Office  of  TetJmohgytmd Policy  Ano/ygit. 
(FR  Doc.  88-29878  Filed  12-28-88;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Solicitation  of  Public  Conrnwnt  on 
Bilatoral  NogotiatioM  Owrtno  1999 

December  23, 198& 
AOtHCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Announcentent. 

•U^SUMINTAIIV  INroRMATION:  The  U.S. 

Government  anticipates  holding 
negotiations  during  1089  concerning 
expiring  bilateral  agreements  covering 
certain  cotton,  wool,  man-made  fiber, 
silk  blend  and  other  vegetable  flbar 
textiles  and  apparel  from  Bangladesh 
(January  31, 1989,  except  Categories  938/ 
339.  342/842,  838/639  and  8<s/Me), 
Bulgaria  (April  30, 1080),  Csechoslovakln 
(May  31, 1089),  East  Germany 
(December  31, 1989),  Egypt  (December 
31, 1969).  El  Salvador  (December  31. 
1989),  Haiti  (December  31, 1989),  Japan 


(December  31, 19^),  Korea  (December 
31, 1989),  Peru  (April  30, 1989).  Poland 
(December  31, 1989),  Romania 
(December  31, 1989),  Taiwan  (December 
31;  19BSfl  Trinidad  and  Tobago 
(December  31. 1989)  and  Yugoslavia 
(December  31, 1989).  (The  dates  noted  in 
parenthesis  are  the  expiration  dates  of 
the  agreements.) 

Anyone  who  wishes  to  comment  or 
provide  data  or  inlonBatioa  regarding 
these  agreements,  or  to  gniMne"^  on 
domestic  prodnchon  or  availabdity  of 
textiles  and  apparel  affected  by  these 
agreements,  is  invited  to  safaant  sncfa 
comments  or  mfonmatian  in  10  copies  to 
James  H.  Babb.  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washin^on,  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  shonld  be  snonitled 
prompdy.  Comments  ar  inEonnation 
saboaitted  in  respoose  to  this  notice  will 
be  available  for  pdMic  inspection  in  die 
Office  of  Textiles  and  Apparel.  Room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avemte  NW., 
Washingtoa.  DC  Furtiier  comment  may 
be  invited  regarding  particular 
comments  or  infaraatkm  received  from 
the  public  which  the  ConuMttee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  farther 
consideration. 

The  solicitation  of  oonimeiits 
regarding  any  aspect  of  the  agreements 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  al  the  United  States." 
PUUp  J.  MaitaQa. 

Acting  Chairman,  Committee  for  the 
Impiementatiam  «f  Textile  Agrcementg. 
|FR  Doc.  88-30018  Filed  12-28-68;  8:45  am] 
sauNQ  coot  seio-oa-ii 


Amondmont  of  Cover  ago  of  Cartaln 
Part-Catagortaa  for  Cottoa  and  Man- 
Mada  Flbar  T«xtila  Produeta  Producad 
or  Manufactured  In  Varloua  Countriaa 

December  2S,  198a 

AOINCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issufa^  a  direcdve  to  the 
CoBunlsaioner  of  CustoaM  amandiag 
coverags  of  certain  part-catsfories, 

vncnvm  OATI:  lanaary  1, 1900. 

POn  FUNTHOT  IN^OMMATION  CONIACf. 
Brian  Fennessy,  Commodity  Industry 
Specialist,  Office  of  Textiles  and 


»«^^  » I  *  ^4^ 
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Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEIMNTAIIY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1864) 

To  facilitate  the  implementation  of 
bilateral  textile  agreements  based  upon 
the  Harmonized  Tariff  Schedule, 
effective  on  January  1, 1989.  the 
coverage  of  part-categories  is  being 
amended  in  all  import  control  directives 
for  countries  with  part-categories  359-C, 
3e9-L,  369-S,  3e9-U  and  659-C. 

The  attached  directive  contains  HTS 
numbers  which  will  be  published  in  the 


third  supplement  to  the  Harmonized 
Tariff  Schedule. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 
PhiUp ).  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  23, 1988 
Commissioner  of  Customs, 
C 


Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  2. 1988.  December 
6. 198a  December  8, 1988,  December  12, 1988 
and  December  13. 1988  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  These  directives  concern 
imports  of  certain  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufacturered  in  China,  India,  )apan,  Korea, 
Malaysia,  Pakistan,  the  Philippines  and 
Taiwan. 

Effective  on  January  1, 1989,  you  are 
directed  to  make  the  changes  shown  below  in 
the  import  control  directives  for  the 
aforementioned  countries  with  part- 
categories  359-C,  369-L,  369-S,  369-U  and 
6S9-C: 


Categoiy 

Change 

359-C 

369-L 

369-S 

369-U 

659-C 

Oiange  from  6103.42^20  to  6103.42.2025  Add  6203.42.2090  and  6211.32.0025. 

Add  4202.92.3015. 

Qwnge  from  6307.10.2010  to  6307.10.2005. 

Change  from  6406.10.7500  lo  6406.10.7560. 

Arid  6203.43.2090,  6203.49.1090  and  6211.33.0017. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  thr  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(l}. 
Sincerely, 
Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  88-30016  Filed  12-28-88;  8:45  am] 
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Adjustnient  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Tahwan 

December  23, 1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

lennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMElR^AaY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricutlural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

The  current  limits  for  certain  cotton, 
wool,  man-made  fiber,  silk  blend  and 
other  vegetabTe  fiber  textile  products 
from  Taiwan  bre  being  adjusted, 
variously,  for  carryforward,  swing  and 
cancellation  of  special  shift. 

A  desscription  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  4, 1988.7745, 
published  on  December  16, 1987).  Also 
see  53  FR  62,  published  on  January  5 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisons. 
Philip  |.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  23. 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  Implemei>tation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fll>er,  silk  blend  and  other 
vegetable  fil>er  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  tlirough 
December  31, 198& 

Effective  on  December  sa  1988,  the 
directive  of  December  30, 1987  is  being 
amended  further  to  adjust  the  limits  for 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement  of 
November  18, 1982,  as  amended  and 
extended: 


Categoiy 

Iiinit> 

Sut}teve<s  in  group  1: 

301 ».... 

361 .... 

369-L  » - 

611          

489,489  pn<inds. 
1,167,970  numbers. 
2,733.651  pounds. 
1,380,495  square  yards. 

619/620  

11,099,116  square  yards. 

625/626/627/626/ 

629. 
669-P' 

16,234,035  square  yards. 
616,618  pounds. 

Subteveis  in  group  II: 
331 

516,898  dozen  pairs. 

335 

100.745  dozen. 

338/339 

340 — 

347/348  

782.233  dozen. 
807,195  dozen. 
1,089.259  dozen  of  which 

351     

not  more  than  537.121 
dozen  than  be  in 
Category  347  and  not 
more  than  861.490 
dozen  shall  be  ir 
Category  348. 
359,290  dozea 

352 

1,003.635  dozen. 
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Ammvl^ii  tu^iliin  mrmth 

Ctegory 

limtt< 

444..._..„ _ _....' 

633/<94/695 

193,091  numt>ers. 

1.669  063  dMen  of  uvtiich 

636 „         _. 

not  nvors  tlian 

beinCatago>iM«33/ 
634  aad  not  more  than 
814.601  dozen  shall  be 
in  Category  635 
363.805  dozeo 

638 „..„._.. 

639 „ 

642 

1.877.793  dozen 
4,960,401  dozen. 
•80v639  dozen. 

647 

648 

650 

^79e,662  dozen 
3,278.235  dozen. 
51  751  dozen 

659-H  * 

5,412.209  pounds. 
5.466.043  pounds 

Level  not  in  a  gmtip: 
870 

'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  Decernt>er  31.  1967. 

«ln  Category  369-L,  onty  TSUSA  numbers 
706.3210.  706.3650  and  706.4111 

*ln  Category  669-P.  only  TSUSA  number 
365.5300. 

*  In  Category  659-H.  only  TSUSA  numbers 
703.0510,  703.0520,  703.0530.  703.0540,  703.0550. 
703.0560,  703.1000.  703.1610.  703.1620.  703.1630. 
703  1640  and  703.1650. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provi.sions  of  5 
use.  553(a)(1). 
Sincerely, 
Philip ).  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-30017  Filed  12-28-88:  8:45  am| 
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Adjustment  of  tmport  Limits  for 
Certain  Wool  and  Man4lade  Fiber 
Textile  Products  Produced  or 
Manufactured  in  ttie  Socialist  Federal 
Repul>llc  of  Yugoslavia 

December  23, 198& 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customer  adjusting 

limits. 

EFFECTIVE  DATE:  December  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPtfMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  443/ 
643  and  sublimit  for  Category  443  are 
being  increased  by  application  of  swing 
and  carryforward,  reducing  the  limit  for 
Category  444. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Ca'legories  with  Tariff  Schedules  of  the 


United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745.  published 
on  December  16, 1987).  Also  see  52  FR 
49064,  published  on  Deceml>er  29. 1987. 

The  letter  to  tfie  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Philip  J.  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  23, 1988 
Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington,  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  21. 1987.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Socalist  Federal  Republic  of  Yugoslavia 
and  exported  during  the  period  which  began 
on  January  1. 1988  and  extends  through 
December  31. 198& 

Effective  on  December  30. 1988.  the 
directive  of  December  21, 1987  is  amended 
further  to  include  adjusted  limits  for  product!, 
in  the  following  categories,  as  provided  under 
the  provision  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  Socialist  Federal 
Republic  of  Yugoslavia: 


Catego- 


443/643. 


Adjusted  twelve-month  limit ' 


299,176  numbers  of  which  not  more  than  114,352  numbers  shall  be  in  Category  443 
86.001  numl>ers. 


'  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  December  31, 1987. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  88-30020  Filed  12-2ft-88;  8:45  am) 
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A  New  Visa  Stamp  for  Textiles  and 
Textile  Products  Exported  From  Hong 
Kong 

December  23. 1988. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  visa  stamp. 

EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 


SUPPLfMENTARY  INFORMATION:  . 

Authority:  Executive  Order  \\f>TA  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854) 

The  Government  of  Hong  Kong  has 
notified  the  United  States  Government 
that  they  will  begin  issuing  a  new  visa 
stamp  to  accompany  shipments  of 
textiles  and  textile  products,  produced 
or  manufactured  in  Hong  Kong  and 
exported  from  Hong  Kong  on  and  after 
January  1, 1989,  pursuant  to  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Hong  Kong. 


.•    f 


52762 Federal  Regigter  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Notices 


A  facsimile  of  the  new  visa  stamp  is 
published  as  an  enclosures  to  the  letter 
to  the  Commissioner  of  Customs. 
Ptiilip  I.  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  23, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  January  14, 1983,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements, 
that  directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  flber  textiles  and  textile 
products,  produced  or  manufactured  in  Hong 
Kong,  for  which  the  Government  of  Hong 
Kong  has  not  issued  an  appropriate  visa. 

Effective  on  January  1, 1989,  the  directive 
of  January  14, 1983,  is  amended  further  to 
provide  for  the  use  of  a  new  visa  stamp  to 
accompany  shipments  of  textiles  and  textile 
products  exported  from  Hong  Kong  on  and 
after  January  1, 1989  and  entered  into  the 
United  States  for  consumption  and 


withdrawn  from  warehouse  for  consumption 
on  and  after  January  1, 1989.  A  facsimile  of 
the  new  stamp  is  enclosed  with  this  letter. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Philip  J.  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
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EXPORT  LICENCE  (TEXTILES)  FORM  5 


COPY 


Audit  No. 


Exponer 
(Name  & 
AOdfess) 


TCR  No 

(where  applicable) 


Consignee 


Manufacturer 
(Name  & 
Address) 


TCR   No. 
(where  applicabte) 


Tel  No 


Departure  Date 


Vessel.' Flight  No. 


Country  of  Fmal  Destination 


CO  /Form  A  No 


Oafe  of  Receipt  and  Receipt  No 


HONG  KONG  GOVERNMCNT 
Import  and  Enport  Or^intnc*  (Cap  60) 
Import  and  Export  {(jenerall  Regulations 


Date  of  Issue  and  Licence  No 


Issue  of  (ha  licetKe  is  approved 


for  Director  of  Trade 

MANUFACTURERS  DECLARATION 

Oaf* 

t 

principal  officia)  of  

(Name  of  Manufacturer's  Co) 
fteret>v  declare  that  I  am  the  manufacturer  of  the  goods  in 
respect  ot  which  this  application  is  made,  that  the  goods 
tfe  ot  Hong  Kong  ongin  in  accordance  with  condition 
(2)  overleaf  and  that  the  particulars  given  herein  are  true 
"t  further  declare  that  I  am  supplying  the  quotas  for  the 
goods  covered  t>y  this  application  in  accordance  with 
condition  (3|  overleaf   ("  Delete  if  not  applicable) 


Signature 


Chop 


fiM  DescriptKtn  of  Goods 
(State  Country  of  Origm  of  raw  materials) 


No 


Category 'Sub- 
Category  Of  Commodity 
IteiK  Code  No 


E^m  f  WW     »  T 
,    In  accordance 


\m  h 


shipmenl  riiatje  tiniw  lliis  In 


K>t  |«vpp  wm 

"  the  terms  of  the  1986 


specified  t>elow, 
j^  presentation  to 


it^ence; 
las  been  approved  for 
thp  competent  authorities 


httme^ii 


TCR   No  ol  Quota ' 

Export  Auttiorizatton ' 

Parmit  Holder 


If  »^  '•▼••r 

1991  HK/USA  Textiles 


(;uvei|ng  me  quart!ity(ie  T 
export  to  the  ugA 
n  the  USA. 


Cat. 
if<Col. 


Cat 


Quota  Refetenca 
(see  '  below) 


Agreefnent. 


(Miss 
Licensinb 


tor  bii 


i  I^Hfc  *  i  k^ 


Qua^t't.  Snipped 
•r  Quota  Onits 


and  category(<i 
This  copy  is 


HO  Teep-yee) 
Officer  ftto.  94 


r^iof  or  I  rade  ^ 
Kong  • 


H>ngl 


Insert  ftere: — Type  of  Quota:  Export  Authorization  Numt>er,  Swing  Transfer  or  A — Type 
Transfer  Number  or  Quota  Permit  Number  as  appropriate. 


No  of  Units 


Value  f  o  b 
HK« 


Total  Amount 


EXPORTERS  DECU^RATION 


Date 


pat  official  of 


(Name  of  Exponer't  Co) 

declare  that  I  am  ttie  exporter  of  tfie  goods  m  respect  of  w^^ich 
ipplication  is  made  and  that  tite  particulars  given  herein  are  true  "I 

(feclare  that  I  am  supplying  tfte  quotas  for  the  gootis  covered  by 
ipplication  in  accordance  with  condition  (3)  overleaf  ("Delete  if 
icable) 


Signature 


Chop 


TIC  3S3A  (Rev   ISeS) 

|FR  Doc.  88-30024  Filed  12-28-88:  8:45  am) 
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Amendment  of  Export  Visa  and 
Exempt  CertHicatton  Requirements  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
■Manufactured  in  Singapore 

December  23. 1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  and  exempt  requirements. 

EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Amonld,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854) 

During  recent  consultations  held 
between  the  Governments  of  the  United 
States  and  Singapore,  agreement  was 
reached  to  exempt  certain  textile 
products  from  visa  and  certification 
requirements. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  47  FR  6683,  pubHslied  on  February 
16, 1982;  47  FR  53446,  published  on 
November  26, 1982;  and  51  FR  43454, 
published  on  December  12, 1986. 
Philip  |.  Mariello, 

Acting  Chairman,  Committee  for  Ihe 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  23. 1988. 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  10, 1982.  aa 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements, 
which  directed  you  to  prohibit  entry  and 
withdrawal  from  warehouse  for  consumption 
in  the  United  States  of  certain  cotton,  wool 
and  man-made  ril>er  textiles  and  textile 
products,  produced  on  manufactured  in 
Singapore  and  exported  from  Singapore,  for 
which  the  Government  of  Singapore  has  not 
issued  an  appropriate  export  visa  or  exempt 
certification. 

Effective  on  January  1. 19881  properly 
marked  commercial  samples,  valued  at  U.S. 


$250  or  less,  which  are  exported  to  the  United 
States  from  Singapore  on  and  after  }anuary  1, 
1989.  shall  not  require  a  visa  or  exempt 
certification,  and  shall  be  exempted  from  all 
qtiota  requirements.  Merchandise  for  the 
personal  use  of  the  importer  and  not  for 
resale,  regardless  of  value,  shall  continue  to 
l>e  exempt  from  all  quota,  visa  and  exempt 
certification  requirements. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 
Philip ).  MarteUo, 

Actirxg  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-30019  Filed  12-28-88;  8:45  am] 


Amendment  to  ttie  Bilateral  Textile 
Agreement  and  Export  Visa 
Requirements  for  Certain  Cotton  and 
Wool  Textlie  Products  Produced  or 
Manufactured  In  Uruguay 

December  23, 19B& 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conrniissioner  of  Customs  amending 

visa  and  exempt  requirements. 

EFFGCnvc  DATE:  January  2a  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Aitfhority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

During  negotiations,  the  Governments 
of  the  United  States  and  the  Republic  of 
Uruguay  agreed  to  further  amend  their 
current  Bilateral  Textile  Agreement  and 
Export  Visa  Arrangement  to  cancel  the 
ejcempt  certification  procedure  and  to 
amend  the  quota  and  visa  requirements. 

Copies  of  the  current  bilateral 
agreement  and  visa  arrangement  are 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs.  U.S.  Department  of  Stale,  (202) 
§47-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  die 
CORRELATICXM:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  ^atea  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7, 1988).  Also 
see  50  FR  6232.  published  on  February 


14. 1965;  51  FR  19244,  published  on  May 

28, 1966. 

Philip  |.  MarteUo. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  23. 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
February  8, 1985,  as  amended,  which  directed 
you  to  prohibit  entry  of  certain  speciHed 
categories  of  cotton  and  wool  textile 
products,  produced  or  manufactured  in 
Uruguay  for  which  the  Government  of  the 
Republic  of  Uruguay  has  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 

Effective  on  January  20, 1989,  shipments  of 
properly  marked  commercial  samples,  valued 
at  U.S.  S250  or  less,  and  items  for  the 
personal  use  of  the  importer,  regardless  of 
value,  exported  from  Unigoay  on  and  after 
January  20, 1989,  are  exempt  from  quota 
req«irements  and  do  not  require  an  export 
visa. 

Also  effective  on  January  20, 1989,  you  are 
directed  to  cancel  the  exempt  certification 
procedure  for  textile  and  apparel  products 
exported  from  Uraguay  on  and  after  January 
20, 1989.  These  goods  ahall  be  subject  to 
qtiota  requirements  under  the  terms  of  the 
current  bilateral  a^eement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Uruguay. 

Merchandise  in  Categories  334, 335, 4ia 
433, 434, 435  and  442  which  are  ex|torted  from 
Uruguay  on  and  after  January  20, 1989^  except 
properly  marked  commercial  samples,  valued 
at  U.S.  $250  or  less,  and  items  for  the 
personal  use  of  the  importer,  regardless  of 
value,  shall  be  denied  entry  if  not 
accompanied  by  an  appropriate  visa  issued 
by  the  Government  of  Urtiguay. 

For  goods  exported  from  Uruguay  on  and 
after  January  20, 1989,  the  two  letter  code 
incorporated  within  the  standard  nine  digit 
visa  numljer  will  correspond  with  the 
International  Organization  for 
Standardization  (ISO)  Code  of  Uruguay  (UY). 
Shipments  with  visas  containing  other  than 
"UY"  will  be  denied  entry. 

The  Committee  for  the  ImptenentatioD  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aSairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Philip  J.  MartwHo. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Afffeements. 
(FR  Doa  88-30021  Filed  12-28-88:  8:45  am) 
•tuwecooc  96i*-en-M 
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Announcemont  of  Request  for 
Bilateral  Textile  Consultations  With  the 
Government  of  Costa  Rica 

December  23, 1988. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740, 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

On  November  30, 1988,  the 
Government  of  t)ie  United  States 
requested  consultations  with  the 
Government  of  Costa  Rica  regarding 
imports  of  cotton  gloves  and  mittens  in 
Category  331,  produced  or  manufactured 
in  Costa  Rica. 

The  purpose  of  this  notice  is  to  advise 
the  pubhc  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Costa  Rica, 
the  Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal  for 
warehouse  for  consumption  of  cotton 
textile  products  In  Categroy  331, 
produced  or  manufactured  in  Costa  Rica 
and  exported  during  the  twelve-month 
period  which  began  on  November  30. 
1988  and  extended  through  November 
29, 1989  at  a  level  of  698,298  dozen  pairs. 

A  simimary  market  statement 
concerning  Category  331  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  331.  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  331,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  James  H.  Babb,  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements.  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 


information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  United  States  remains 
committeed  to  finding  a  solution 
concerning  Category  331.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Costa  Rica, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  52  FR  47745,  published  on 
December  16, 1987).  A  deascription  of 
the  textile  and  apparel  categories  in 
terms  of  HTS  nimibers  is  available  in 
the  CORRELATION:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  Sates  Annotated  (see  Federal 
Register  notice  53  FR  44937.  published 
on  November  7. 1988). 
Philip  J.  MarteUo. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Market  statement 

Cotton  Gloves  and  Mittens  (Category 
331).  Costa  Rica  November  1988. 

Summary  and  Conclusions 

U.S.  imports  of  cotton  gloves  and 
mittens  (Category  331)  from  Costa  Rica 
reached  802.585  dozen  pair  during  the 
year  ending  September  1988.  more  than 
three  times  the  244.900  dozen  pair 
imported  a  year  earlier.  During  the  first 
nine  months  of  1988,  imports  of  Category 
331  from  Costa  Rica  reached  594,505 
dozen  pair,  nearly  two  and  one-half 
times  the  244,900  dozen  pair  imported 
during  the  same  period  of  1987,  and  31 
percent  above  the  total  imported  in 
calendar  year  1987.  There  were  no 
imports  of  cotton  gloves  and  mittens 
from  Costa  Rica  in  1986. 

The  U.S.  market  for  cotton  gloves  and 
mittens  (Category  331)  has  boen 
disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  from 
Costa  Rica  is  contributing  to  this 
disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  gloves  and 
mittens  has  been  on  the  decline, 
dropping  from  16.410  thousand  dozen 
pair  in  1984  to  15,004  thousand  dozen 
pair  average  during  1986  and  1987.  a 
decline  of  nine  percent.  The  domestic 
manufacturers'  share  of  the  market  fell 
below  50  percent,  dropping  from  51 
percent  in  1984  to  47  percent  in  1987. 


U.S.  Imports  and  Import  Penetration 

U.S  imports  of  Category  331  increased 
4.6  percent  in  1985  then  declined  3.2 
percent  in  1986,  averaging  15.849  dozen 
pair  annually  during  the  three  year 
period  1984-1986.  In  1987  imports  began 
surging,  increasing  nine  percent  in  1987 
over  1986  and  another  18  percent  during 
the  first  nine  months  of  1988  over  the 
January-September  1987  level.  The  ratio 
of  imports  to  domestic  production 
increased  19  percentage  points,  rising 
from  95  percent  in  1984  to  114  percent  in 
1987. 

Duty-Paid  Value  and  U.S.  Producers' 
Price 

Approximately  96  percent  of  Category 
331  imports  from  Costa  Rica  during  the 
first  nine  months  of  1988  entered  imder 
TSUSA  nimibers  704.4025 — cotton 
woven  gloves  and  glove  linings,  not 
ornamented,  and  704.450&— cotton 
gloves  and  glove  linings,  not  woven, 
without  fourchettes  or  sidewalls,  the 
lisle  type,  no  pile,  not  brushed  or 
napped,  not  ornamented.  These  gloves 
entered  the  U.S.  at  landed  duty-paid 
values  below  U.S.  producers'  prices  for 
comparable  gloves. 
(FR  Doc.  88-30023  Filed  12-28-88:  8:45  amj 

BILUNa  COOC  3S10-OR-M 


Separate  Visa  and  Quota  Reporting  for 
Garments  and  Clothing  Accessories 
Entered  as  Sets 

December  23, 1988. 
aqency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  requiring 
separate  visa  and  quota  reporting  for  the 
entry  of  garments  and  clothing 
accessories. 

EFFECnVE  DATE:  January  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Fennessy,  Commodity  Industry 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that 
articles  of  cotton,  wool,  man-made  fiber, 
silk  blend  and  other  vegetable  fibers 
afiected  by  the  accompanying  letter  to 
the  Commissioner  of  Customs,  that  are 
exported  on  and  after  January  1. 1989. 
and  are  to  be  entered  for  consumption 
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or  withdrawn  from  warefaoose  for 

consumption  in  the  United  States,  will 

meet  the  requirements  set  forth  in  the 

letter. 

PhiBp  ].  Martello, 

Acting  Chairman,  ComaiiUee  for  the 

Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

December  23. 19ea 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC.  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  in  accordance  with 
the  provisions  of  Executive  Order  11651  nf 
March  3, 1972,  as  amended:  and  as 
established  in  U.S.  bilateral  textile 
agreements,  all  garments  and  clothing 
accessories  entered  as  sets  into  the  United 
States  for  consumption  or  withdrawn  from 
warehouse  for  consumption  require  separate 
visa  and  separate  statistical  reporting  for 
quota  purposes. 

Effective  on  January  1. 1989,  you  are 
directed  to  pn^bit  entry  for  consumption  or 
withdrawal  from  warehouse  for  consumption 
into  the  United  States  (i.e..  the  50  states,  the 
District  of  CoJumbia  and  the  Commonweahh 
of  Puerto  Rico)  of  garments  and  clothing 
accessories  or  any  combination  of  the 
proceeding  for  which  classification  is  claimed 
as  sets  under  GRI  3  HTSUSA,  where  separate 
textile  or  apparel  categories  currently  exist  or 
come  ioto  existence  requiring  the  separate 
reporting  of  the  components  forming  those 
sets. 

Entry  shall  be  permitted  if  separate  visa 
and  quota  reporting  is  provided  and  all  other 
visa  and  quota  requirements  are  met. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553[a)(l). 
Sincerely. 
Philip  ].  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  te-300Z2  Filed  12-28-68:  8:45  am) 
BHXJNa  COOK  WM-on-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTKM:  Notice. 

The  Department  of  Defense  has 
sobraitted  to  OMB  for  dearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
.Applicable  OMB  Control  Number 
Affidavit  in  Support  of  Conun(»i-Law 


Marriage:  AF  Form  3117;  and  OMB 
Control  Number  0701-0094. 

Type  of  Request  Renwtatement. 

Average  Burden  Houn/Minutes  Per 
Response:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  60. 

Annual  Burden  Hours:  12. 

Annual  Responses:  60. 

Needs  and  Uses:  The  common  law 
spouse  of  a  deceased  Air  Force  retiree 
uses  this  form  to  verify  the  common  law 
marriage  relationship  to  the  deceased. 
The  Air  Force  needs  the  information 
from  the  form  to  support  a  claim  for  an 
annuity  for  the  common  law  spouse 
under  the  Survivor  Benefit  Plan  (SBP)/ 
Retired  Serviceman's  Family  Protection 
Plan  (RSFPP). 

Affected  Public:  Individuals. 

Frequency:  Continuing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dr.  Timothy 
Sprehe. 

Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Rascoe-Harrison,  WHSA^IOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302, 
telephone  (202)  746-0993. 
L.M.  Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  De ferae. 

December  22. 1988. 

[FR  Doc  88-^29951  Filed  12-28-88: 8:45  am] 
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Public  InfonnaUon  Collection 
Requiremeot  Submitted  to  OUB  for 
Review 


action:  Notice. 


The  Department  of  Defenw  has 

submitted  to  OMB  for  clearance  the 
following  pioposal  for  collection  of 
information  under  the  provisions  (rf  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]. 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Evaluation  of  Commissioning 
Applicants,  AF  Form  1145:  OMB  No. 
0701-0104. 

Type  of  Request  Reiiutatement. 

Average  Burden  Hours /Minutes  Per 
Response:  2D  minutes. 

Frequency  of  Response:  On  occasion. 


Number  of  Respondents:  2.712. 

Annual  Burden  Hours:  904. 

Annual  Responses:  2,712. 

Needs  and  Uses:  The  Air  Force  uses 
AF  Form  1145  to  collect  information 
from  applicants  for  training  leading  to  a 
commission  in  the  United  States  Air 
Force.  The  Air  Force  uses  the 
information  to  determine  the  applicants' 
qualifications  in  terms  of  education, 
experience,  goals,  leadership  potential, 
communicative  skills  and  adaptability 
for  military  life.  Air  Force  application 
processing  and  approval  personnel  need 
this  information  to  evaluate  and  select 
applicants  for  training  leading  to  a 
commission. 

i4^ecte(//'Ufc//c.- Individuals. 

Frequency:  Continuing. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Peari 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Je^rson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  22. 1988. 

[FR  Doc.  88-29952  Filed  12-28-88;  8:45  am) 

BttXim  CODE  SS10-01-M 


Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Women  In  the  Services;  Meeting 

agency:  Defense  Advisory  Committee 
on  Women  in  the  Services 

(DACOwrrs),  dod. 

action:  Notice  of  meeting. 

SUMMANY:  Pursuant  to  Pub.  L  92-463, 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Executive  Committee  of 
the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  meeting  is  to  review 
the  responses  to  the  resolutions  made  by 
the  committee  at  the  1988  fall 
conference,  review  the  subcommittee 
issue  agendas,  discuss  issues  rdevant  to 
women  in  the  Services,  and  plsm  the 
program  for  the  next  semiannual 
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conference  scheduled  for  April  16-20. 
1989.  All  meeting  sessions  will  be  open 
to  the  public 

DATE  February  7. 1989.  9:30  a.m.-4-iW 
p.m. 

ADDRESS:  SecDef  Conference  Room 
3E869.  The  Pentagon,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  llona  E.  Prewitt  Director, 
DACOWITS  and  Military  Women 
Matters.  OASD  (Force  Management  and 
Personnel).  The  Pentagon,  Room  3D769. 
Washington.  DC  20301-4000;  telephone 
(202)  697-2122. 

L.M.  Bynum, 

Alternate  OSD  Federal  Megister  Liaison 
Officer,  Department  of  Defense. 

December  Z3. 1988. 

[FR  Doc  88-29949  Filed  12-28-88;  &45  am] 

BHJJNQ  CODE  M10-0t-«i 


Department  of  the  Array 

Army  Science  Board.  Open  INeeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-4BS},  anaounoement  is  made 
of  the  foUowring  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  January,  18-19. 
1989. 

Time:  0800-1700  hours  each  day. 

Place:  Fart  Hood.  Texas. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Siil^roH|>  OB  Human  Dimensions  in 
Army  Safety  will  conduct  its  fourth 
meeting  at  Fort  Hood,  Texas.  The  panel 
will  hold  discussions  and  receive 
briefings  from  personnel  in  operational 
units  including  mr  and  ground 
experience  in  combating  human  error 
accidents.  The  panel,  specifically,  will 
hold  ddscuMions  with  commanders  from 
corps  to  company  level  and  observe 
units  in  training/daily  operations  with 
opportunity  to  talk  with  junior  leaders. 
These  meetings  will  be  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  cxmtacted  for  further 
inforraatioo  at  (202)  695-3039/ 704a 
Sally  A.  Warner. 

Admimistmtive  Officer,  Army  Science  Board. 
(FR  Doc.  88-29883  Filed  12-28-88:  8:45  am] 

WLUNQ  CODE  3710-OS-M 


DEPARTMENT  OF  ENERGY 

Grants;  Louisiana  State  Unlveraity. 
Basin  Research  Institute 

agency:  Department  of  Energy. 
action:  Intent  to  n^otiate  a  ^ant  with 
Louisiana  State  University.  Basin 
Research  Institute. 

summary:  "Development  of  Improved 
Methods  for  Locating  Large  Areas  of 
Bypassed  Oil."  The  U.S.  Department  of 
Energy  (DOE).  M^o  Operations  Office 
intends  to  negotiate  on  a  noncon^ietitive 
basis  a  $1.7M  cost  share  grant  with 
Louisiana  Stake  University.  Basin 
Research  Institute,  Baton  Rouge, 
Louisiana.  This  action  is  prompted  by 
the  consununation  of  Annex  1  to  the 
Memorandum  of  Understanding 
between  DOE  and  the  State  of 
Louisiana,  which  defines  the  research 
proposal  and  the  participants,  and 
specifies  cost  sharing.  The  grant  will  be 
to  develop  a  predictive  me^od  for 
locating  large  areas  of  bypassed  oil  and 
for  estimating  the  volume  of  this 
resource.  The  participant  shall  (1) 
develop  systematic  methods  for 
characterizing  reservoir  heterogeneities 
for  several  types  of  Louisiana  reservoirs, 
(2)  test  the  proposed  methods  using 
simulators  and  field  tests,  and  (3) 
transfer  the  technologies  to  the  oil 
operators  through  publications  and 
workshops.  "ITie  authority  and 
justification  for  determination  of 
noncompetitive  financial  assistance 
(DNCFA)  is  DOE  Fmancial  Assistance 
Rules  10  CFR  600.n2}(i)  (B),  (C).  and  (D). 
The  activities  proposed  in  Annex  I  to 
the  agreement  between  the  U.S. 
Department  of  Energy  and  the  State  of 
Louisiana  are  in  support  of  a  public 
purpose  and  are  as  directed  by  the 
agreement.  DOE  support  of  the  activity 
would  enhance  4e  pubKc  benefits  to  be 
derived,  and  DOE  knows  of  no  other 
entity  which  is  conducting  or  planning  to 
conduct  such  an  activity.  The  applicant 
is  a  unit  of  Government  and  the  activity 
to  be  supported  is  related  to 
performance  of  a  Governmental  function 
within  the  subject  jurisdiction,  thereby 
precluding  DOE  provision  of  support  to 
another  entity. 

The  applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully  based  on  unique  equipment 
proprietary  data,  technical  expertise  and 
other  unique  qualifications.  The 
applicant  has  access  to  data  relative  to 
the  proposed  activities  that  will  be 
identified  and  structured  and  made 
available  to  developers,  decision- 
makers, and  researchers.  Public 
response  may  be  addressed  to  the 
contract  specialist  stated  below. 


CONTACT:  U.S.  Department  of  Energy, 
Idaho  Operations  Office.  785  DOE  Place. 
Idaho  Falls,  Idaho  83402,  Trudy  A. 
Thome,  Contract  Specialist  (208)  526- 
9519. 

Date:  December  16. 1988. 
H.  Brant  Claik, 

Director,  Contracts  Management  Division. 
[FR  Doc  88-30001  Filed  12-28-88:  a4S  am] 

BILUNO  CODE  MBS-M-N 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ERe»-132-000  et  at] 

Commonwealth  Electric  Co.  et  ai^ 
Electric  Rate.  Smal  Power  Production, 
and  Interlocking  Directorate  Filings 

Deceiid>er  23. 19e& 

Take  notice  that  the  following  filings 
have  been  made  with  tfie  Commission: 

1.  Conmoawealtli  Electiic  Cooipany 

[Docket  No.  ER89-lS2-00(^ 

Take  notice  that  on  December  19. 
1988,  Commonwealth  Electric  Company 
(Commonwealth]  tendered  for  filing  on 
behalf  of  itself,  Montaup  Electric 
Company  and  Boston  Edisoa  Company 
supplemental  data  pertaining  to  their 
applicable  gross  investments,  combined 
Federal  income  and  franchise  tax  rates, 
and  local  tax  rates  for  the  twelve-month 
period  ending  December  31. 1987. 
Commonwealth  states  that  this 
supplemental  data  is  submitted  pursuant 
to  a  letter  order  of  the  Federal  Power 
Commission  in  Docket  No.  E-7961  dated 
April  26, 1973  accepting  for  filing 
Commonwealth's  Rate  Sdiedule  FERC 
No.  21.  Boston  Edison  Company's  Rate 
Schedule  FERC  No.  67.  and  Montaup 
Electric  Company's  Rate  schedule  No. 
27. 

Commonwealth  states  that  these  rate 
schedules  have  been  previously  been 
similarly  supplemented  for  the  calendar 
years  1972  through  1986. 

Comment  date:  Janaury  9. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  A  Light  Companj 

[Docket  No.  ER80-128-OOO) 

Take  notice  that  Florida  Power  &  Lignt 
Company  (FPL),  on  December  19. 1988, 
tendered  for  filing  a  document  entitled 
Amendment  Number  Five  to  Contract 
for  Interchange  Service  Between  Florida 
Power  Corporation  (FPC)  and  Flordia 
Power  ft  Light  Company  (Rate  Schedule 
FPC  No.  81). 

FPL  states  that  under  the  Amendment 
and  pursuant  to  the  provisions  of  the 
existing  Contract  for  Interchange 


■**«*      NMI. 
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Service  between  FPL  and  FPC  the 
parties  have:  (1)  abandoned  an  existing 
interconnection  at  FPL's  East  Oak 
Substation;  (2)  established  a  new 
interconnection  at  FPC's  Suwannee 
Plant;  and  (3)  have  amended  certain 
Schedules  to  the  Interchange  Agreement 
to  allow  for  more  flexibiUty  in  the 
assignment  of  units  for  a  transaction. 

FPL  requests  that  waiver  of  the 
Commission's  Regulations  be  granted 
and  that  the  proposed  Amendment  be 
made  effective  on  December  3, 1988.  FPL 
states  that  copies  of  the  filing  were 
served  on  FPC. 

Comment  date:  January  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  California  Edison  Company 

[Docket  No.  ER89-129-000] 

Take  notice  that  on  December  19, 
1968.  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  the 
Edison-Azusa  Pasadena  Firm 
Transmission  Service  Agreement  the 
Edison-Banning  Pasadena  Firm 
Transmission  Service  Agreement,  and 
the  Edison-Colton  Pasadena  Firm 
Transmission  Service  Agreement 
(Agreements)  which  have  been  executed 
by  Edison  and  the  Cities  of  (Cities) 
Azusa,  California  (Azusa),  Banning. 
California  (Banning),  and  Colton. 
California  (Colton). 

Under  the  Agreements.  Edison  agrees 
to  make  firm  transmission  service 
available  to  Azusa.  Banning,  and  Colton 
until  midnight,  October  31, 1992.  from 
Goodrich  Substation  to  the  Cities'  point 
of  Delivery  per  firm  Transmission 
Service  Agreements.  These  Firm 
Transmission  Service  Agreements  are 
resource-specific.  Service  is  provided 
only  for  the  energy  and  capacity 
delivered  to  Edison's  Sales  Agreement, 
and  may  not  be  used  by  the  Cities  for 
any  other  purpose.  The  capacity  will  be 
allocated  to  the  Cities  as  follows: 

City: 

Azusa— 17  MW. 
Banning— 8  MW. 
Colton— 15  MW. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  Cities  of 
Azusa,  Banning,  and  Colton,  California. 

Comment  date:  January  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Company 

[Docket  No.  ER89-13O-O00] 

Take  notice  that  on  December  19, 
1988,  Southern  California  Edison 
(Edison]  tendered  for  filing  the  Edison 
Azusa  CDWR  Firm  Transmission 
Service  Agreement  and  the  Edison- 


Colton  CDWR  firm  Transmission 
Service  Agreement  (Agreements)  which 
has  been  executed  by  Edison  and  the 
Cities  (Cities)  of  Azusa,  California 
(Azusa)  and  Colton,  California  (Colton). 

Under  the  Agreements,  Edison  agrees 
to  make  firm  transmission  service 
available  to  Azusa  and  Colton  until 
midnight.  October  31, 1993,  from  Vincent 
Substation  to  the  Cities'  Point  of 
DeUvery  per  the  Firm  Transmission 
Service  Agreements.  These  Firm 
Transmission  Service  Agreements  are 
resource-specific.  Service  is  provided 
only  for  the  energy  and  capacity 
delivered  to  Edison's  interconnection 
with  CDWR  at  Vincent  Substation  per 
the  terms  of  the  Power  Sale  Agreements, 
and  may  not  be  used  by  the  Cities  for 
any  other  purposes.  The  maximum 
capacity  to  be  transmitted  for  the  Cities 
will  be  as  follows: 

City: 

May-October 

Azusa— 7  MW. 

Colton— 8  MW. 
November-April 

Azusa— 5  MW. 

Colton— 5  MW. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  Cities  of 
Azusa  and  Colton  California. 

Comment  date:  January  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Casbell. 
Secretary. 

[PR  Doc.  88-29981  Filed  12-28-68;  8:45  am] 
MxiNO  cooc  nn-4t\-m 


[ProlMt  Na  10685-000,  at  al.] 

Hydroelectric  Applications,  North 
Coast  Development  Co.,  Inc^  el  aU 
Applications  Filed  Witti  the 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

la.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10685-000. 

c.  Date  Filed:  November  3, 1988. 
3.  Applicant:  North  Coast 

Development  Co.,  Inc. 

e.  Name  of  Project  Crater  Lake. 

f.  Location:  At  Crater  Lake  in  Sec  11, 
T15W.  R3W  and  Sec  14.  "nsS.  R3W. 
Copper  River  Meridian  near  Cordova, 
Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a>-825(r). 

h.  Applicant  Contact  Howard  T. 
Harstad,  P.O.  Box  96787,  Des  Moines, 
WA  98198.  (206)  243-8606. 

i.  FERC  Contact  Ms.  Julie  Bemt  (202) 
376-1936. 

j.  Comment  Date:  February  9. 1989. 

k.  Description  of  Project  "The 
proposed  project  would  consist  of:  (1) 
Intake  No.  1,  at  water  surface  elevation 
1.514  at  Crater  Lake,  intake  No.  2.  on  a 
stream  from  Crater  Lake  at  elevation  340 
feet  and  intake  No.  3  on  an  unnamed 
stream  to  the  north  of  Crater  Lake;  (2)  a 
12-inch-diameter,  3,300-foot-long 
penstock  from  intake  No.  1  terminating 
at  powerhouse  No.  1,  and  two  12-inch- 
diameter,  3,300-foot-long  penstocks  from 
intake  No.  2  and  intake  No.  3 
terminating  at  a  storage  tank  at  the 
powerhouse  No.  1  site;  (3)  a  24-inch- 
diameter,  1,200-foot-long  penstock  from 
the  storage  tank  to  powerhouse  No.  2; 
(4)  powerhouse  No.  1  at  elevation  335 
feet  containing  two  generating  units 
each  with  a  rated  capacity  of  500  kW, 
and  powerhouse  No.  2  at  elevation  27 
feet  containing  two  generating  units 
each  with  a  rated  capacity  of  300  kW; 
and  (5)  approximately  1,500  feet  of 
transmission  line.  Applicant  estimates 
the  average  annual  energy  production  to 
be  4  MWh  and  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
to  be  $52,000. 

1.  Purpose  of  Project  The  power 
produced  will  be  sold  to  the  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  C  and  D2. 

2a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10686-000. 


c.  Date  Filed:  November  3, 1988. 
3.  Applicant  North  Coast 
Development  Co.,  Inc. 

e.  Name  of  Project  Lake  Redfield. 

f.  Location:  At  Lake  Redfield  within 
the  Tongass  National  Forest  in  sec  8, 16. 
17, 19,  20.  21,  29.  31,  and  32.  T26S,  R35E 
and  Sec  6,  7, 18,  T27S,  R35E,  Cc^per 
River  Meridian  near  Yakutat,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Howard  T. 
Harstad.  P.O.  Box  98787,  Des  Moines. 
WA  98198,  (206)  243-8606. 

i.  FERC  Contact  Ms.  Julie  Bernt,  (202) 
376-1936. 

j.  Comment  Date:  February  9, 1989. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  intake  structure  at  water  surface 
elevation  150  feet  at  the  west  end  of 
Lake  Redfield;  (2)  a  2,000-foot-long.  48- 
inch-diameter  penstock;  (3)  a 
powerhouse  containing  2  generating 
units  each  with  a  rated  capacity  of  1,000 
kW;  and  (4)  a  12-mile-long  transmission 
line.  Applicant  estimates  the  average 
annual  energy  production  to  be  10  GWh 
and  the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$72,000. 

1.  Purpose  of  Project  The  power 
produced  will  be  sold  to  the  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C  and  D2. 

3a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10687-000. 

c.  Date  Filed:  November  3, 1988. 

d.  Applicant  North  Coast 
Development  Co.,  Inc. 

e.  Name  of  Project  Haines 
Hydroelectric  Project 

f.  Location:  On  an  unnamed  lake  at 
elevation  2.270  feet  connected  by  an 
unnamed  stream  into  the  Chilkoot  River 
partially  on  BLM  land  in  sees.  23,  24,  25, 
26.  27.  and  34,  T28S,  R57E.  Copper  River 
Meridian  near  Haines,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Howard  T. 
Harstad,  P.O.  Box  98787,  Des  Moines. 
WA  98196,  (206)  243-8606. 

i.  FERC  Contact  Ms.  JuUe  Bernt,  (202) 
376-193a 

j.  Comment  Date:  February  13, 1989. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  intake  structure  at  elevation  2.260 
feet;  (2)  a  4,600-foot-long.  20-inch- 
diameter  penstock;  (3)  a  powerhouse 
containing  two  generatinq;  units  each 
with  a  rated  capacity  of  1,500  kW;  and 
(4)  a  14-mile-kH)g  transmission  line. 
Applicant  estiinates  the  average  annual 
energy  production  to  be  26  GWh  and  the 


cost  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $72,000. 

1.  Purpose  of  Project  The  power 
produced  will  be  sold  to  the  local  power 
company. 

m.  This  notice  ako  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C  and  D2. 

4a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  EL89-8-000. 

c.  Lkite  Filed:  November  25, 1968. 

d.  Applicant  North  American  Hydro, 
Inc. 

e.  Name  of  Project  Delhi  Project 

f.  Location:  Located  on  the  Maquoketa 
River  within  Delhi  Township,  Delaware 
County,  lA. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.C.  817(b). 

h.  Applicant  Contact  Charles  Alsberg, 
Secretary /Treasurer  Loyal  Gake,  Senior 
Engineer,  North  American  Hydro,  Inc., 
Post  Office  Box  167,  Neshkoro,  WI 
54960,  (414)  293-4828. 

i.  FERC  Contact  Diane  M.  Scire.  (202) 
376-1758. 

j.  Comment  Date:  February  2, 1989 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existing  reservoir  with  a  surface 
area  of  50  acres;  (2)  an  existing  dam,  630 
feet  long  and  58.5  feet  high;  (3)  an 
existing  powerhouse  with  two  identical 
turbine  units,  with  an  installed  capacity 
of  approximately  1,500  kilowatts;  and  (4) 
appurtenant  facilities.  The  powerplant 
will  be  reconditioned  and  refurbished  to 
replace  antiquated  and  unsafe  electrical 
switchgear  and  controls  with  modern 
equipment,  and  to  install  a  computerized 
automation  operating  system.  The 
County  Highway  X31  runs  along  the 
crest  of  the  dam  which  serves  as  a 
bridge.  According  to  the  applicant,  the 
dam  is  in  good  condition,  as  reported  by 
the  Iowa  Department  of  Natiu>al 
Resources  during  their  annual 
inspections.  The  powerhouse  has  not 
been  operating  since  1973.  The  original 
equipment  was  installed  between  the 
years  of  1927  and  192&. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  at  water  power  from  a 
government  dam:  or  (4)  if  appUcabie,  has 
involved  or  would  involve  any 
construction  subsequent  to  193S  that 


may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project  To  sell  power  to 
the  Iowa  Electric  Light  and  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

5a.  Type  of  Application:  Major 
License  (^4W  or  less). 

b.  Project  No.:  8747-004. 

c.  Date  Filed-  May  31, 1988. 

d.  Applicant  Power  Resources 
Development  Corporation. 

e.  Name  of  Project  Sullivan  Island. 

f.  Location:  Oswegatchie  River  in  St. 
Lawrence  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Roger  P. 
Swanson,  President,  Power  Resources 
Development  Corporation.  120  East  First 
Street  Oswego.  NY  13126,  (315)  343- 
1954. 

i.  FERC  Contact  Steven  H.  Rossi— 
(202)  376-9814. 

j.  Comment  Date:  February  21. 19B9. 

k.  Description  of  Project  The 
proposed  project  wonU  cansist  of:  (1)  A 
new  12- foot-high,  200-iiso(-long  concrete 
dam  (north)  and  a  new  IS-foot-bigh,  50- 
foot-long  concrete  dam  (soudi);  (2)  a 
reservoir  with  a  surface  area  of  50  acres, 
a  gross  storage  capacity  of  568  acre-feet 
and  a  normal  water  surface  elevation  of 
610  feet  m.s.l.;  (3)  a  new  intake  strncture 
located  at  the  north  dam;  (4)  a  new 
poweriiouse  located  at  the  north  dam 
containing  two  generating  units  with  a 
capacity  of  1,250  kW  each  for  a  total 
installed  capacity  of  2,500  kW;  (5)  two 
new  28-foot-long  taiiraces;  (6)  a  new 
transmission  line.  1,200  feet  long:  (7)  two 
new  access  roads;  and  (8)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
11,600,000  kWh.  This  license  application 
was  filed  pursnant  to  a  preliminary 
permit  held  by  the  applicant. 

1.  Purpose  of  Project  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

m.  TTtis  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C  and  Dl. 

6a.  Type  of  Application:  License  (less 
than  5  MW). 

b.  Project  No.:  9673-003. 

c.  Date  Filed:  May  2. 1988. 

d.  Applicant  WV  Hydro,  Inc. 

e.  Name  of  Project  Elk  River. 

f .  Location:  On  theEIk  River  near 
Tollahoma,  Franklin  uounty,  Tennessee. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  James  B. 
Price,  120  Calumet  Ct..  Aikea  SC  29801. 
(803)  642-2749. 

i.  FERC  Contact-  Michael  Dees  (202) 
376-9414. 

i.  Comment  Date:  February  21, 1989. 

k.  Description  ofProjecL  The 
proposed  project  would  utilize  the 
existing  U.S.  Air  Force's  Elk  River  Dam 
and  reservoir  and  would  consist  of:  (1)  a 
vacuum  pump;  (2)  an  intake  at  the 
reservoir;  (3)  a  7-foot-diameter  penstock: 
(4)  a  powerhouse;  (5)  a  1500-kW 
horizontal  Kaplan  turbine;  (6)  a  1600- 
kW,  4.1&-kV  induction  generator;  (7)  a 
tailrace;  (8)  a  150  foot  long  transmission 
line  connected  to  the  TVA  4e-kV  line; 
and  (9)  appurtenances.  The  proposed 
hydnipower  plant  will  operate  in  a  run- 
of-river  mode  operating  at  a  minimum 
flow  of  80  cfs  and  a  maximum  flow  of 
470  cfs.  An  estimated  total  of  6,927,000 
kWh  of  energy  will  be  generated  each 
year. 

1.  Thia  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

7a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9679-000. 

c  Date  Filed:  December  10, 1985. 

d.  Applicant:  Winooaki  Two  Inc. 

e.  Name  of  Project:  Winnooski  Two 
Hydroelectric  Facility. 

f.  Location:  On  the  Winooski  River  in 
the  Citief  of  Burlington  and  Winootki. 
Chittenden  County,  Vermont 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  le  U.S.C.  791(a}-625(r). 

h.  Applicant  Contact:  Dermot  A. 
McGuigan.  c/o  Vermont  Hydroelectric 
Inc.,  Chace  Mill  1  Mill  Street 
Burlington.  VT  05401.  (802)  658-^110. 

L  FERC  Contact  Charles  T.  Raabe— 
(202)  376-977a 

t  Comment  Date:  February  21, 1989. 
.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
rebuilt  6-foot-high  and  170-foot-long 
timber  crib  or  concrete  dam;  (2)  a 
recreated  reservoir  having  a  siurface 
area  of  less  than  50  acres  at  water 
surface  elevation  154  feet  m.s.l.;  (3)  an 
existing  intake;  (4)  two  new  20-foot-long, 
10-  foot-diameter  steel  penstocks;  (5)  a 
new  concrete  powerhouse  containing 
two  turbine/generators  each  rated  at 
l,SOO-kW  operated  at  a  15-foot  head;  (6) 
a  10-foot-deep,  100-foot-wide,  75-foot- 
long  tailrace  having  water  surface 
elevation  136  feet  NGVD;  (7)  a  new  500- 
foot-long  4,160  volt  transmission  line, 
and  (8)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  generation  would  be  9,000,000 
kWh  and  that  the  cost  of  the  studies 
under  the  terms  of  the  permit  would  be 


$300,000.  Project  energy  would  be  sold 
to  Vermont  Power  Exchange,  Inc.  A 
portion  of  the  proposed  project 
boundary  for  Project  No.  9679  lies  within 
the  approved  project  boundary  for 
Ucensed  Project  No.  2756.  However  the 
proposed  project  facilities  are  mutually 
compatible. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  and  D2. 

8a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10694-000. 

c.  Date  Filed:  November  18, 1988. 

d.  Applicant  Rock  River  Power  and 
Light  Corporation. 

e.  Name  of  Project  Willow  Falls 
Hydro  Project 

f.  Location:  On  the  Willow  River  in  St 
Croix  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacted:  Mr.  Thomas 
Reiss,  P.O.  Box  553,  Watertown,  WI 
53094.  (414)  261-7975. 

i.  FERC  Contact  Ed  Lee— (202)  376- 
5786. 

j.  Comment  Date:  February  21. 1989. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  160-foot-long  and  60-foot- 
high  concrete  dam;  (2)  an  existing  122- 
acre  reservoir  with  a  maximum  storage 
of  1.295  acre-feet  at  pool  elevation  874 
U.S.G.S.;  (3)  an  intake  structxire  at  the 
base  of  the  dam;  (4)  a  powerhouse 
which  is  to  be  located  on  the  left  bank  of 
the  river  and  containing  a  single  1-MW 
generating  unit;  (5)  a  new  1-mile-long. 
115-kV  transmission  line,  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
generatio  would  be  3.4  GWh.  The  cost  of 
the  worii  to  be  performed  under  the 
permit  by  the  applicant  would  be 
$30,000.  The  existing  dam  is  owned  by 
the  Wisconsin  Dei>artment  of  natural 
Resources,  4610  University  Avenue, 
Madison.  Wl  53711. 

1.  Purpose  of  Project  The  applicant 
anticipates  that  the  power  generated 
will  be  sold  to  a  nearby  utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

9a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10696-000. 

c.  Date  filed:  November  18. 1988. 

d.  Applicant  Rock  River  Power  and 
light  Corporation. 

e.  Name  of  Project  Mound  Dam 
Hydro  Project 

f.  Location:  On  the  Willow  River  in  St 
Croix  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 


h.  Applicant  Contact  Mr.  Thomas 
Reiss,  P.O.  Box  553,  Watertown,  Wl 
53094,  (414)  261-7975. 

i.  FERC  Contact  Ed  Ue— (202)  376- 
5786. 

j.  Comment  Date:  February  21, 1989. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  Existing  430-foot-long  and  49-foot- 
high  concrete  dam;  (2)  an  existing  60- 
acre  reservoir  with  a  maximum  storage 
of  770  acre-feet  at  pool  elevation  897 
U.S.G.S.;  (3)  a  powerhouse  which  is 
integral  to  Uie  dam  and  containing  a 
single  400-kW  generating  unit  (4)  a  new 
1-mile-long,  115-kV  transmission  line, 
and  (5)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  generation  would  be  1.6  GWh. 
The  cost  of  the  work  to  be  performed 
under  the  permit  by  the  applicant  would 
be  $25,000.  The  existing  dam  is  owned 
by  the  Wisconsin  Department  of  Natural 
Resources,  4610  University  Avenue, 
Madison.  WI  53711. 

1.  Purpose  of  Project  The  applicant 
anticipates  that  the  power  generated 
will  be  sold  to  a  nearby  utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C  and  D2. 

10a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10698-000. 

c.  Date  filed:  November  Sa  1988. 

d.  Applicant  W.  M.  Lewis  ft 
Associates,  Inc. 

e.  Name  of  Project  Green  River 
Reservoir  Dam  Project 

f.  Location:  On  the  Green  River  in 
Taylor  and  Adair  Counties,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contacts:  Mr.  lames  S. 
Sigg,  W.  M.  Lewis  ft  Associates,  inc., 
P.O.  Box  1383,  Portsmouth,  OH  45662, 
(614)  354-3238. 

or 
Kirk  H.  Betts,  Esq.,  Dickinson.  Wright 

Moon.  Van  Dusen  ft  Freeman,  1901  L 

Street  NW.,  Suite  800,  Washington, 

DC  20036.  (202)  457-0160. 

i.  FERC  Contact  Steven  H.  Rossi, 
(202)  376-9814. 

j.  Comment  Date:  February  21, 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers  Green  River 
Reservoir  Dam  and  would  consist  of:  (1) 
A  new  140-foot-high  intake  structure;  (2) 
a  new  1,300-foot-long  steel-lined  tunnel 
162  inches  in  diameter,  (3)  a  new 
powerhouse  approximately  1,300  feet 
downstream  of  the  dam,  containing  four 
generating  units,  two  each  for  4.75  MW, 
and  two  of  .75  MW  capacity,  for  a  total 
capacity  of  11.0  MW;  (4)  a  new 
trapezoidal  discharge  channel. 
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approximately  800  feet  long  leading  to 
the  existing  discharge  channel  to  the 
Green  Riven  (5)  a  new  69-kV 
transmission  line,  approximately  6- 
miles-long;  interconnecting  with  the 
Taylor  County  Rural  Electric 
Cooperative  system;  and  (6)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
40.300.000  kWh.  The  applicant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $15,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold  to  either  the  Tennessee 
Valley  Authority  or  the  City  of  Glasgow. 
Kentucky. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B.  C,  and  D2. 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10699-000. 

c.  Date  filed:  November  30, 1988. 

d.  Applicant  W.  M.  Lewis  & 
Associates,  Inc. 

e.  Name  of  Project  Nolin  River 
Reservoir  Dam  I^oject. 

f.  Location:  On  the  Nolin  River  in 
Edmonson  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact  Kirk  H.  Betts. 
Esq..  Dickinson,  Wright  Moon,  Van 
Dusen  ft  Freeman,  1901  L  Street,  NW.. 
Suite  800,  Washington,  DC  20036,  (202) 
457-0160. 

or 
Mr.  James  S.  Sigg,  W.  M.  Lewis  & 

Associates.  Inc.,  P.O.  Box  1383, 

Portsmouth,  OH  45662,  (614)  354-3238. 

i.  FERC  Contact  Steven  H.  Rossi. 
(202)  376-9814. 

j.  Comment  Date:  February  21, 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers  Nolin  River 
Reservoir  Dam  and  would  consist  of:  (1) 
A  new  66-foot-high  intake  structure;  (2) 
a  new  900-foot-long,  164-inch-diameter 
steel-lined  tunnel;  (3)  a  new  turbine 
house  containing  three  generating  units, 
two  each  for  4.25  MW,  and  one  of  1.5 
MW  for  a  total  capacity  of  10  MW,  and 
located  downstream  of  the  existing  dam 
on  the  right  bank  of  the  Nolin  River;  (4) 
a  new  145-foot-long  stilling  basin;  (5)  a 
new  trapezoidal  discharge  channel 
about  900  feet  long,  and  leading  to  the 
Nolin  River  (6)  a  new  69-kV 
transmission  line,  approximately  2  miles 
long:  interconnecting  with  the  Warren 
Rural  Electric  Cooperative  system;  and 
[7]  appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  39,000,000  kWh.  The  applicant 
estimates  that  the  cost  of  the  studies 
under  permit  would  be  $15,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold  to  either  the  Tennessee 


Valley  Authority  or  the  City  of  Glasgow, 
Kentucky. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  AppUcation— Any 
qualiHed  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  appUcation.  or  a  notice  of 
intent  to  Hie  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preHminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.38. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 


AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  pltms,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
'COMPETING  APPUCA-nON". 
"PROTEST*.  "MOTION  TO 
INTERVENE ",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regidations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20428.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commisison.  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  fiood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
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the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  Act.  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29.  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  Section 
8251(b),  that  Conunission  frndings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
.should  be  conHned  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  Rling.  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
slate,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  Application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  conmients  within  the  time 
specified  for  filing  comments,  if  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated  December  23, 198a 
Washington.  DC 
Lois  D.  Casbell 
Secretary. 

(FR  Doc.  88-28862  Filed  12-28-88;  8:45  am) 
BiujNO  CQOC  (rtr-vt^ 


(Docket  No.  CPM-3S1-000  at  aLl 

NorttMm  Natural  Gas  Co.  at  aU 
Division  of  Enron  Corp4  Natural  Gas 
CertNlcata  FMngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Northem  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP89-351-000) 
December  22, 1988. 

Take  notice  that  on  December  7, 1988, 
Northem  Natural  Gas  Company. 
Division  of  Enron  Corp.,  (Northem),  1400 
Smith  Street.  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-3S1-000.  an  application  pursuant 
to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  for  authority 
to  transport  natural  gas  on  behalf  of 
GasTrak  Corporation,  a  marketer  of 
natural  gas,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northem  proposes  to  transport  up  to 
15.000  MMBtu/day  for  GasTrak 
Corporation.  Northem  states  that 
transportation  service  for  GasTrak 
Corporation  commenced  on  October  19, 
1988,  for  a  120-day  period,  as  reported  in 
Docket  No.  ST89-549-000,  pursuant  to 
§  284.223(aKl)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Northem  in  Docket  No.  CP86- 
435-000.  Northem  proposes  to  continue 
this  service  in  accordance  with 
SS  284.221  and  284.223  of  the 
Commission's  Regulations. 

Comment  date:  February  7. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Company 

[Docket  No.  CPS9-4e2-000] 
Decemlier  22,  ISSa 

Take  notice  that  on  December  20, 
1988.  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478.  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
462-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  for 
authorization  to  provide  transportation 
on  behalf  of  CITGO  Petroleum 
Corporation  (CITGO),  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

IJnited  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximiun  of  8.240  MMBtu  of  natural 
gas  per  day  for  CITGO  from  receipt 
points  located  in  Louisiana  to  delivery 
points  located  in  Louisiana.  United 
anticipates  transporting,  on  an  average 
day  8,240  MMBtu  and  an  anmial  volume 
of  3.007.600  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  CITGO  commenced 
November  24, 1968.  as  reported  in 
Docket  No.  ST89-1182-60a  for  a  120-day 
period  pursuant  to  S  284J23(a]  of  the 


Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CPS8-6-000. 

Comment  date:  February  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Conpany 

[Docket  No.  CP8(MS5-000| 
December  22, 1988. 

Take  notice  that  on  December  20. 
1988.  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
455-000  a  request  pursuant  to  fiS  157.206 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP8&-006-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
Superior  Natural  Gas  Company 
(Superior),  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  proposes  to  transport  natural 
gas  on  an  inteiruptible  basis  for 
Superior,  a  marketer.  United  explains 
that  service  commenced  October  20, 
1988,  under  Section  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST8&-1067.  United  further 
explains  that  the  peak  day  quantity 
would  be  20,600  MMBtu,  the  average 
daily  quantity  would  be  20,600  MMBtu, 
and  the  annual  quantity  would  be 
7.519,000  MMBtu.  United  explains  that  it 
would  receive  natural  gas  for  Superior's 
account  from  Sea  Robin  Pipeline 
Company  near  Erath,  VermiHon  Parish, 
Louisiana.  United  further  explains  that, 
it  would  redehver  natural  gas  for 
Superior's  account  to  Tennessee  Gas 
Pipeline  Company  near  West  Monroe, 
Quachita  Parish,  Louisiana. 

Comment  date:  February  7. 1989.  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-443-O00J 
December  22. 198a 

Take  notice  that  on  December  16. 
1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
443-000,  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Houston  Gas 
Exchange  Corporation  (Houston  Gas),  a 
marketer  of  natural  gas.  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-&-000  pursuant  to  Section  7  (rf  the 
Natural  Gas  Act.  all  as  more  failiy  set 
forth  in  the  request  onfUe  with  the 


Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  an 
Interruptible  Gas  Transportation 
Agreement  dated  October  1. 1988,  as 
amended  on  October  18, 1988,  it  would 
transport  a  maximum  daily  quantity  of 
103,000  MMBtu  per  day  of  natural  gas 
for  Houston  Gas.  United  further  states 
that  the  average  day  and  annual 
transportation  volumes  would  be  103,000 
MMBtu  and  37.595.000  MMBtu, 
respectively.  United  indicates  that  it 
would  utilize  existing  facilities  to 
provide  the  proposed  transportation 
service. 

United  states  that  it  commenced  the 
transportation  of  natural  gas  for 
Houston  Gas  on  December  1, 1988,  at 
Docket  No.  ST89-1066-000,  for  a  120-day 
period  pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  (18  CFR 
284.223(a)). 

Comment  date:  February  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-424-000) 
December  22. 1988. 

Take  notice  that  on  December  15, 1988 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas,  77251-1642,  filed  in  Docket  No. 
CP89-424-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Amgas,  Inc. 
(Amgas),  a  shipper  and  marketer  of 
natural  gas,  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Specifically,  Panhandle  requests 
authority  to  transport  up  to  50  Dt.  per 
day,  on  an  interruptible  basis,  on  behalf 
of  Amgas,  pursuant  to  a  transportation 
agreement  dated  October  19, 1988.  It  is 
stated  that  the  transportation  agreement 
provides  for  Panhandle  to  receive  gas 
from  various  existing  points  of  receipt 
located  in  the  States  of  Texas, 
Oklahoma.  Kansas,  Colorado,  Wyoming, 
and  Illinois  and  to  transport  and 
redeliver  subject  gas.  less  fuel  used  and 
unaccounted  for  line  loss,  to  Central 
Illinois  Light  Company  in  Tazewell 
County,  Illinois.  Amgas  states  that  the 
estimated  daily  and  annual  quantities 
would  be  13  Dt.  and  4750  Dt., 
respectively.  Panhandle  advises  that  the 
transportation  service  commenced  on 
November  21, 1988.  under  Section 


284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1262. 

Comment  date:  Febmary  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  ANR  Pipeline  Company 

(Docket  No.  CP89-M1-000J 
December  22. 1988. 

Take  notice  that  on  December  16, 
1988,  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-441-000 
a  request  pursuant  to  5157.205  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations,  (18  CFR 
157.205)  for  authorization  to  provide  a 
transportation  service  for  Anadarko 
Trading  Company  (Anadarko),  a 
marketer,  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-532-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Conmiission. 

ANR  states  the  transportation  service 
would  be  provided  pursuant  to  a 
transportation  agreement  dated  October 
21, 1988,  wherein  ANR  proposes  to 
transport  up  to  50,000  dekatherms  per 
day  of  natural  gas  on  an  interruptible 
basis  for  Anadarko.  ANR  states  it  would 
receive  the  gas  at  an  existing  point  of 
receipt  in  the  Ship  Shoal  Area  Offshore 
Louisiana  and  redeliver  the  gas  for  the 
account  of  Anadarko  at  existing 
interconnections  located  in  the  state  of 
Louisiana. 

ANR  states  it  commenced  service  for 
Anadarko  under  S  284.223(a)  on 
November  8, 1988,  as  reported  in  Docket 
No.  ST89-1232-000. 

Comment  date:  February  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Southem  Natural  Gas  Company 

[Docket  No.  CP89-450-000] 
December  22. 1988. 

Take  notice  that  on  December  16, 
1988,  Southem  Natural  Gas  Company 
(Southem)  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP89-450-000  a  request 
pursuant  to  §§  157.205  and  284.223  (18 
CFR  157.205  and  284.223)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
interruptible  transportation  service  for 
Shell  Gas  Trading  Company  (Shell  Gas), 
a  marketer,  under  Southern's  blanket 
transportation  certificate  authorization 
which  was  issued  by  Commission  order 
on  May  5. 1988,  in  Docket  No.  CP88-316- 
000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Southem  states  it  will  receive  the  gas 
at  various  existing  points  on  its  system 
in  the  offshore  area  of  Louisiana  and 
Livingston  Parish,  and  redeliver  the  gas 
in  Yazoo  County,  Mississippi.  Southem 
will  transport  the  gas  under  its 
intermptible  Rate  Schedule  IT. 

Southem  proposes  to  transport  up  to 
55,000  Mcf  of  gas  on  a  peak  day, 
approximately  25.000  Mcf  and  9,125,000 
Mcf  on  an  average  day  and  aimually 
respectively.  Southem  states  that  the 
transportation  service  commenced 
under  the  120-day  automatic 
authorization  of  S  284.223(a)  of  the 
Commission's  Regulations  on  October 
19, 1988.  pursuant  a  transportation 
agreement  dated  September  20, 1988. 
Southem  notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  No.  ST89-786-000  on 
November  18, 1988. 

Comment  date:  February  7. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-442-000] 
December  23, 1988. 

Take  notice  that  on  December  16,  . 
1988,  Transcontinental  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1398. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP89-442-000  a  request  pursuant  to 
S  S  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Phillips  Petroleum  Company 
(Phillips]  under  Transco's  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubhc 
inspection. 

Transco  proposes  to  transport  for 
Phillips  on  an  interruptible  basis  up  to 
120.000  dt  equivalent  of  natural  gas  on  a 
peak  day,  5,000  dt  equivalent  on  an 
average  day.  and  1,825,000  dt  equivalent 
on  an  annual  basis.  It  is  stated  that 
Transco  would  receive  the  gas  at  Ship 
Shoal  Block  28/28D,  offshore  Louisiana 
and  deliver  the  gas  at  an  existing  point 
of  interconnection  between  Transco  and 
Texas  Gas  Transmission  Corporation  in 
Evangeline  Parish,  Louisiana.  It  is 
indicated  that  Transco  would  charge 
Phillips  the  applicable  rate  under 
Transco's  Rate  Schedule  IT. 

It  is  explained  that  the  service 
commenced  November  22. 1988.  under 
the  automatic  authorization  provisions 
of  Section  284.223  of  the  Commission's 
Regulations  as  reported  in  Docket  No. 
ST89-1207.  Transco  states  that  no  new 
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facilities  are  necessary  for  the  subject 
transportation  serivce. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  TranscoDtiiiental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP89-49»-a00) 
December  23. 1968. 

Take  notice  that  on  December  19. 
1988,  Transcontinental  Gas  Pipe  line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251,  filed  in 
Docket  No.  CP89-459-000  a  request 
pursuant  to  S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  for  authorization  to 
provide  a  transportation  service  for 
FRM,  Inc.  [FRM).  under  Transco's 
blanket  certificate  issued  in  Docket  No. 
CP88-328-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

Transco  states  that  pursuant  to  an 
agreement  dated  October  26, 1988.  it 
proposes  to  transport  up  to  5,000  dt 
equivalent  of  natural  gas  per  day  on  an 
intemiptible  basis.  Transco  indicates 
that  it  will  receive  the  gas  at  Jones 
County,  Mississippi  and  deliver  the  gas 
at  an  existing  point  of  interconnection 
between  Transco  and  FRM  in  Jefferson 
Davis  County,  Mississippi. 

Transco  also  states  that  no 
construction  of  facilities  would  be 
required  to  provide  this  service.  Transco 
further  states  that  the  maximum  day, 
average  day,  and  annual  volumes  would 
be  5,000  dt  equivalent  of  natural  gas,  500 
dt  equivalent  of  natural  gas,  and  182,500 
dt  equivalent  of  natural  gas, 
respectively.  Transco  indicates  that  it 
would  charge  the  rates  and  abide  by  the 
terms  and  conditions  set  forth  in  its  Rate 
Schedule  FT. 

Transco  indicates  that  it  would 
provide  the  service  until  terminated  by 
either  party  upon  at  least  30  days' 
written  notice.  It  is  indicated  that 
Transco  may  discontinue  service  if  FRM 
in  Transco's  reasonable  judgement  fails 
to  demonstrate  credit  worthiness  and 
FRM  fails  to  provide  adequate  security 
in  accordance  with  section  9.4  of 
Transco's  Rate  Schedule  IT. 

Transco  advises  that  service  under 
§  284.223(a]  of  the  Commission  s 
Regulations  commenced  on  November 
17,  1988.  as  reported  in  Docket  No. 
ST89-1176. 

Comment  date:  February  8, 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


10.  Natural  Gas  PipeUiw  Company  of 
AnMika 

[Docket  No.  CP89-431-000] 
December  23, 198a 

Take  notice  that  on  December  15, 
1988,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-431-000  a  request  pursuant  to 
§S  157.205  and  284.223(2)(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  gas  for  MidCon  Marketing 
Corp.  (MidCon),  a  marketer  of  natural 
gas,  under  Natural's  blanket  certificate 
issued  in  Docket  No.  CP8e-^582-000 
under  section  7  of  the  Natural  Gas  Act 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Natural  states  that  it  would  transport 
on  an  interruptible  basis,  up  to  a 
maximum  of  10,000  MMfitu  of  natiu-al 
gas  per  day  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provisions  of  Natural's  Rate 
Schedule  ITS),  for  MidCon.  Natural 
states  that  the  receipt  point  would  be 
located  in  Beaver,  Oklahoma  and  the 
dehvery  point  would  be  located  in  Ford, 
Kansas.  Natural  indicates  that  the  total 
volume  of  gas  to  be  transported  for 
MidCon  on  a  peak  day  would  be  10,000 
MMBtu;  on  an  average  day  would  be 
5,000  MMBtu;  and  on  an  annual  basis 
would  be  1,825,000  MMBtu.  Natural 
indicates  it  would  perform  the  proposed 
transportation  service  for  MidCon 
pursuant  to  a  service  agreement  dated 
October  18, 1988,  between  Natural  and 
MidCon. 

Natural  states  that  it  commenced  the 
transportation  of  natural  gas  for 
American  on  October  24, 1988,  at  Docket 
No.  ST89-1300-000  for  a  120-day  period 
ending  February  21, 1988,  pursuant  to 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Natural  states  that  it 
proposes  to  continue  this  service  in 
accordance  with  S  S  284.221  and 
284.223(b).  Natural  states  that  no  new 
facilities  are  proposed  in  order  to 
provide  this  transportation  service. 

Natural  also  states  that  it  is  not  aware 
of  any  agency  relationship  under  which 
a  local  distribution  company  or  an 
affiliate  of  MidCon  is  to  receive  natural 
gas  on  behalf  of  MidCon,  and  that  it  has 
no  and  is  not  aware  of  other 
applications  that  are  related  to  this 
transaction. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


11.  ANR  P^idiiM  Company 

(Docket  No.  CP89-44».O001 
December  23, 1968. 

Take  notice  that  on  December  16, 
1988,  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP89-449-000, 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  a 
natiu'al  gas  transportation  service  for 
Northern  Intrastate  Pipeline  Company 
(NIPCO),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  ANR  and  NIPCO 
entered  into  an  agreement  dated 
October  7, 1985,  which  provided  for 
ANR  to  transport  for  NIPCO,  on  an 
interruptible  basis,  up  to  15,000 
dekatherm  equivalent  of  natural  gas  per 
day  which  NIPCO  caused  its  seller, 
Huffco  Petroleum  Corporation,  to  tender 
to  ANR  in  South  March  Island  Area 
Block  260,  offshore  Louisiana.  ANR  was 
authorized  to  transport  and  deliver  the 
gas  for  NIPCO's  account  to  Columbia 
Gulf  Transmission  Company  at  the 
Pecan  Island  Plant  located  in  Vermilion 
Parish,  Louisiana.  ANR  received 
certificate  authorization  to  provide  the 
transportation  service  in  Docket  No. 
CP86-27O-00a  35  FERC  161,270  (1988). 
The  transportation  service  was 
authorized  for  an  initial  period  ending 
October  31, 1986.  The  agreeement  was 
not  extended  beyond  that  term. 

ANR  requests  the  issuance  of  an  order 
permitting  and  approving  die 
abandonment  of  the  transportation 
service  it  was  authorized  to  provide 
pursuant  to  the  October  7, 1965 
agreement 

Comment  date:  January  13, 1989,  in 
accordance  with  Standard  Paragr;iph  F 
at  the  end  of  this  notice. 

12.  Tennessee  Gas  Pipelina  Company 

Pocket  No.  CP89-454-000) 
December  23, 1988. 

Take  notice  that  on  December  13, 
1988,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
454-000  a  request  piusuant  to  (S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  for 
Total  Minatome  Corporation  (Total),  a 
producer  of  natural  gas,  under  its 
blanket  certificate  issued  in  Docket  Na 
CP87-1 15-000  pursuant  to  section  7  of 
the  Natiu^l  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  proposes  to 
transport  natural  gas  for  Total  from 
numerous  points  of  receipt  located  in 
offshore  Louisiana,  Louisiana, 
Mississippi,  Texas,  New  York,  New 
Jersey.  West  Virginia,  Ohio,  Kentucky, 
Tennessee  and  Alabama  to  numerous 
points  of  delivery  located  in  multiple 
states. 

Tennessee  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  for 
Total  would  be  330,000  dt  equivalent  of 
natural  gas,  330  000  dt  equivalent  of 
natural  gas  and  1,825,000  dt  of  natural 
gas,  respectively. 

Tennessee  indicates  that  in  Docket 
No.  ST89-1082,  filed  with  the 
Commission  on  December  1, 1988,  it 
reported  that  transportation  service  for 
Total  began  on  November  1, 1988,  under 
the  120-day  automatic  authorization 
provisions  of  S  284.223(a). 

Comment  date:  February  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  line  Company 

[Docket  No.  CP89-456-000] 
December  23. 1988. 

Take  notice  that  on  December  19, 
1988,  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP89- 
456-000  a  request  pursuant  to  §9157.205 
and  284.223  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  on 
behalf  of  Texaco  Gas  Marketing 
(Texaco),  a  marketer  of  natural  gas, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Texaco  from  numerous  points  of  receipt 
in  Louisiana,  Mississippi  and  Texas  to 
numerous  points  of  dehvery  in 
Louisiana,  Mississippi  and  Texas. 

United  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  for 
Texaco  would  be  360,500  MMBtu 
equivalent  of  natural  gas.  360,500 
MMBtu  equivalent  of  natural  gas  and 
131.582,500  MMBtu  equivalent  of  natural 
gas,  respectively. 

United  indicates  that  in  Docket  No. 
ST89-1065,  filed  with  the  Commission 
on  December  1. 1988,  it  reported  that 
transportation  service  for  Texaco  began 
on  October  31,  1988,  under  the  120-dav 


automatic  authorization  provisions  of 
S  284.223  (a). 

Comment  dale:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP89-461-000I 
December  23, 1988. 

Take  notice  that  on  December  20. 
1988.  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-461-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
transport  natural  gas  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-582-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  natural 
gas  on  an  interruptible  basis  for  Tejas 
Power  Corp.  (Tejas),  a  marketer  of 
natural  gas,  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
June  22, 1988  (#  IGP-1239).  Natural 
proposes  to  transport  on  a  peak  day  up 
to  65,000  MMBtu  per  day:  on  an  average 
day  up  to  40,000  MMBtu:  and  on  an 
annual  basis  14,600,000  MMBtu  of 
natural  gas  for  Tejas.  Natural  proposes 
to  receive  the  gas  for  Tejas'  account  at 
Eugene  Island  Area,  Block  57,  Offshore 
Louisiana  and  deliver  the  gas  to  United 
Gas  Pipeline  Company  for  Tejas' 
account  at  Eugene  Island  Area.  Block  32, 
Offshore  Louisiana. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of  S  284.223(a) 
(1)  of  the  Commission's  Regulations. 
Natural  commenced  such  self- 
implementing  service  on  November  1. 
1988,  as  reported  in  Docket  No.  ST89- 
1394-000. 

Comment  dote:  February  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  shtjuld  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  .Ml  protests 
filed  with  the  Commission  will  be 
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considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediu*  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
NaUonal  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lots  D.  Cashell. 
S('i:n^'ary. 

(FR  Doc.  88-29983  Kiled  12-28-88:  8:45  am] 
BILUNG  COOC  •717-01-M 


(Docket  Nos.  CP«9-41»-0C0  at  at) 

Norttiwest  Pipeline  Corp.  et  at;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
hH\  e  been  made  with  the  Commission: 


f 
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1.  Nortliwest  Pipeline  Coiporation 

[Docket  No.  CP89-415-000] 
December  22,  ISea 

Take  notice  that  on  December  14. 
1988,  Northwest  Pipeline  Corporation 
(Northwest).  P.O.  Box  8900,  Salt  Lake 
City,  Utah  84108-0900,  filed  in  Docket 
No.  CP89-415-000.  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Seattle  Steam 
Corporation  (Seattle  Steam),  an  end  user 
of  natural  gas,  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
578-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  pursuant  to  a 
Transportation  Agreement  dated 
September  21, 1988,  as  amended 
November  3, 1988,  under  Rate  Schedule 
TI-1,  it  would  transport  up  to  10,000 
MMBtu  per  day  of  natural  gas  for 
Seattle  Steam  from  various  existing 
receipt  points  on  Northwest's  system  to 
the  North  Seattle  Meter  Station  to 
Washington  Natural  Gas  Company 
located  in  King  County,  Washington. 
Northwest  further  states  that  the 
maximum  day,  average  day  and  annual 
transportation  volumes  would  be 
approximately  10,000  MMBtu,  50  MMBtu 
and  18,000  MMBtu.  respectively. 
Northwest  indicates  that  no 
construction  of  new  facilities  would  be 
required  to  provide  the  proposed 
transportation  service. 

Northwest  states  that  it  commenced 
the  transportation  of  natural  gas  for 
Seattle  Steam  on  November  11, 1988,  at 
Docket  No.  ST8»-1096-000,  for  a  120-day 
period  pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  (18  CFR 
284.223(a). 

Comment  date:  February  7, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

(Docket  No.  CP89-404-000| 
December  22, 1968. 

Take  notice  that  on  December  13, 
1988.  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  flled  in  Docket  No.  CP89-^04-000 
a  request  as  supplemented  December  19, 
1988.  pursuant  to  section  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Amoco  Production 
Company  (Amoco),  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 


file  with  the  Commission  and  open  to 
public  inspection. 

ANR  requests  authorization  to 
transport  on  an  intemiptible  basis,  up  to 
a  maximum  of  3.000  dekatherms  of 
natural  gas  per  day  for  Amoco  from 
Eugene  Island  Block  77,  offshore 
Louisiana,  to  various  delivery  points  in 
St.  Mary,  St  Landry,  Acadia  and 
Cameron  Parishes.  Louisiana.  ANR 
anticipates  transporting,  on  an  average 
day  3,000  dekatherms  and  an  aimual 
volimie  of  1,005.000  dekatherms. 

ANR  states  that  that  transportation  of 
natural  gas  for  Amoco  commenced 
November  1. 1988.  as  reported  in  Docket 
No.  ST89-1061-000.  for  a  120-day  period 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  ANR  in 
Docket  No.  CP88-532-000. 

Comment  date:  February  7. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Willianu  Natural  Gas  Company 

(Docket  No8.  CP89-386-000:  CP89-387-O00) 
December  23, 1988. 

Take  notice  that  on  December  12, 
1988,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  Nos. 
CP89-386-000  and  CP89-387-000, » 
requests  pursuant  to  S9  157.205  and 
284.223  of  the  Commisson's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-e31-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  the 
City  of  Mulberry.  Kansas  (Mulberry) 
and  Mesa  Operating  Limited  Partnership 
(Mesa),  all  as  more  fully  set  forth  in  the 
requests  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williams  proposes  to  transport  up  to  a 
maximum  of  55,000  MMBtu  of  natural 
gas  per  day  for  Mesa  and  up  to  756 
MMBtu  of  natural  gas  per  day  for 
Mulbery,  from  various  receipt  points  in 
Kansas,  Missouri,  Oklahoma,  and 
Wyoming  to  various  delivery  points  on 
Williams'  pipeline  system  located  in 
Kansas  and  Missouri.  Williams 
anticipates  transporting  up  to  55,000 
MMBtu  on  a  peak  day,  30,000  MMBtu  on 
an  average  day  and  20,075  MMBtu 
annually  for  Mesa;  and  up  to  756  MMBtu 
on  a  peak  day,  165  MMBtu  on  an 
average  day  and  275,940  MMBtu 
annually  for  Mulberry.  Williams 
explains  that  service  commenced 
October  20, 1988.  and  October  11, 1988, 
respectively,  under  $  284.223(a)  of  the 
Commission's  Regulations,  as  reported 


'  These  docket*  are  n  )t  consolidated. 


in  Docket  Nos.  STe9-726-O00  and  ST89- 
725-000,  respectively. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 

[Docket  No.  CP89-448-O00] 
Decemlier  23. 1969. 

Take  notice  that  on  December  16, 
1988,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP89-448-000  a  request  pursuant  to 
S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP8&- 
316-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport 
natural  gas  for  Consolidated  Fuel 
Corporation  (Consolidated)  pursuant  to 
Rate  Schedule  IT.  Southern  explains 
that  service  commenced  October  16, 
1988,  under  §  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-785.  Southern 
explains  that  the  peak  day  quantity 
would  be  2,600  MMBtu.  the  average 
daily  quantity  would  be  2,600  MMBtu, 
and  that  the  annual  quantity  would  be 
949,000  MMBtu.  Southern  explains  that 
it  would  receive  natural  gas  for 
Consolidated's  account  at  existing 
receipt  points  in  Louisiana,  offshore 
Louisiana,  Texas,  Georgia,  Mississippi, 
offshore  Texas,  and  Alabama  for 
delivery  at  delivery  points  in  Georgia. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line  Company 
[Docket  No.  CP89-419-000| 
December  23. 1988. 

Take  notice  that  on  December  15, 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP89-419-000  a  request 
pursuant  to  fi  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Dayton  Power  and  Light 
Company  (Dayton),  a  shipper  of  natural 
gas  and  local  distribution  company, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP86-585-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  tha 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Panhandle  proposes  to  transport  on  a 
firm  basis  up  to  15,000  dt  equivalent  of 
natural  gas  on  a  peak  day  for  Dayton. 
15,000  dt  equivalent  on  an  average  day 
and  5.475.000  dt  equivalent  on  an  annual 
basis.  It  is  stated  that  the  transportation 
service  would  be  effected  using  existing 
facilities  and  would  not  require  any 
construction  of  additional  facilities.  It  is 
stated  that  Panhandle  would  receive  the 
gas  for  Dayton's  account  at  existing 
receipt  points  in  Texas.  Oklahoma, 
Kansas,  Colorado.  Wyoming  and 
Illinois.  It  is  further  stated  that 
Panhandle  would  deliver  equivalent 
volumes  of  gas  less  fuel  used  and 
unaccounted  for  line  loss  to  Columbia 
Gas  Transmission  Corporation  in  Darke 
County,  Ohio.  It  is  explained  that  the 
service  commenced  November  1. 1988, 
under  the  automatic  authorization 
provisions  of  S  284.223  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-816. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gee  Pipe  Line  Company 

[Docket  No.  CP89^44S-000) 
December  23, 1968. 

Take  notice  that  on  December  16. 
1988,  United  Gas  Pipe  Line  Company 
(United),  Post  Office  Box  1478,  Houston, 
Texas  77251-1478  filed  in  Docket  No. 
CP89-445-000  a  request  pursuant  to 
9 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  in  place  approximately  850  feet 
of  pipeline  and  remove  a  meter  station 
previously  used  to  serve  Entex,  Inc..  a 
local  distribution  company,  at  the  Tyler 
City  Gate  #4  Hne,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Conunission  and  open  to  public 
inspection.  United  states  that  the 
installation  of  the  above  facilities  was 
authorized  under  Docket  No.  G-232  and 
that  such  facilities  are  located  in  the 
George  Myers  Survey,  Smith  County, 
Texas. 

United  states  that  Entex,  Inc.  has 
consented  to  this  proposed 
authorization  request  and  that  removal 
of  the  metering  facilities  and  the 
abandonment  of  United's  pipeline  will 
be  accomplished  without  detriment  or 
disadvantage  to  its  other  existing 
customers.  It  is  stated  that  the  proposed 
activity  is  in  compliance  with  Subpart  F 
of  Part  157  of  the  Commission's 
Regulations,  and  that  United  has 
complied  with  the  procedures  in  Part 
157,  Subpart  F,  Appeodbt  I,  as  it  relates 


to  environmental  compliance.  United 
further  states  that  it  will  consolidate 
delivery  quantities  to  Entex,  Inc.  at  an 
existing  delivery  point,  being  Tyler  City 
Gate  #1,  thereby  avoiding  any  loss  of 
service. 

Comment  date:  February  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Lme 
Company 

[Docket  No.  CP89-427-000] 
December  23, 1988. 

Take  notice  that  on  December  15, 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642, 
Houston.  Texas  77251-1642  filed  in 
Docket  No.  CP80-427-000  a  request 
pursuant  to  §S  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Amgas,  Inc.  (Amgas),  a  shipper 
and  marketer  of  natural  gas  acting  as 
agent  for  Certified  Equipment  &  Mfg. 
Co.,  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  for 
Amgas  on  an  intemiptible  basis  up  to 
160  dt  equivalent  of  natural  gas  on  a 
peak  day.  30  dt  equivalent  on  an 
average  day.  and  lasSO  dt  equivalent  on 
an  annual  basis.  It  is  stated  that 
Panhandle  would  receive  the  gas  at 
various  existing  points  on  its  system  in 
Texiis.  Oklahoma,  Kansas.  Colorado. 
Wyoming  and  Illinois  for  delivery  to 
Central  Illinois  Light  Company  in 
Sangamon  County,  Illinois.  Panhandle 
states  that  the  transportation  service 
would  have  a  primary  term  of  one 
month  bom  the  date  of  first  delivery  and 
continue  on  a  monthly  basis  thereafter. 
It  is  indicated  that  Panhandle  would 
charge  Amgas  the  applicable  rate  under 
Panhandle's  Rate  Schedule  PT. 

It  is  explained  that  the  service 
commenced  November  21, 1988,  under 
the  automatic  authorization  provisions 
of  S  284.223  of  the  Commission's 
Regulations.  Panhandle  states  that  no 
new  facilities  are  necessary  for  the 
subject  transportation. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8»-42&-0001 
December  23, 1988. 

Take  notice  that  on  December  15, 
1988,  Panhandle  Eastern  Pipe  Line 


Company  (Panhandle),  P.O.  Box  1642. 
Houston,  Texas  77251-1842  filed  in 
Docket  No.  CP89-425-000  a  request 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Amgas,  Inc.  (Amgas),  a  shipper 
and  marketer  of  natural  gas,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  transport  for 
Amgas  on  an  intemiptible  basis  up  to 
50,000  dt  equivalent  of  natural  gas  on  a 
peak  day,  25,000  dt  equivalent  on  an 
average  day,  and  9,125,000  dt  equivalent 
on  an  annual  basis.  It  is  stated  tfiat 
Panhandle  would  receive  the  gas  at 
various  existing  points  on  its  system  in 
Texas,  Oklahoma,  Kansas,  Colorado. 
Wyoming  and  Illinois  for  delivery  to 
Illinois  Power  Company  in  Macon 
County,  Illinois.  Panhandle  states  that 
the  transportation  service  would  have  a 
primary  term  of  one  month  from  the  date 
of  first  delivery  and  continue  on  a 
monthly  basis  thereafter.  It  is  indicated 
that  Panhandle  would  charge  Amgas  the 
applicable  rate  under  Panhandle's  Rate 
Schedule  PT. 

It  is  explained  that  the  service 
commenced  November  3, 1988,  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations.  Panhandle  states  that  no 
new  facilities  are  necessary  for  the 
subject  transportation. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G. 
at  the  end  of  this  notice. 

United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-444-000] 
December  23. 1968. 

Take  notice  that  on  December  16. 
1988,  United  Gas  Pipeline  Company 
(United),  P.  O.  Box  1478,  Houston.  Texas 
77251,  filed  in  Docket  No.  CP89-444-000 
a  request  pursuant  to  {§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-fr-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for  KM  Gas 
Company  (KM  Gas).  United  explains 
that  service  commenced  November  1, 
1988,  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-967.  United  explains 
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that  the  peak  day  quantity  would  be 
69,536  MKfBtu.  the  average  daily 
quantity  would  be  69,536  MMBtu,  and 
that  the  annual  quantity  would  be 
25.380,640  MMBtu.  United  explains  that 
it  would  receive  natural  gas  for  KM  Gas" 
account  at  existing  interconnections  in 
the  states  of  Texas  and  Louisiana. 
United  states  that  it  would  redeliver  the 
gas  for  KM  Gas'  at  existing 
interterconnections  in  the  states  of 
Louisiana,  Florida,  and  Mississippi. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Panhandle  Eastern  Pipe  Line 
Company 

IDocket  No.  CP89-439-000] 
December  23, 1988. 

Take  notice  that  on  December  18, 1988 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas,  77251-1642.  filed  in  Docket  No. 
CP89-439-000  a  request  pursuant  to 
S  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  General  Motors 
Corporation  (General  Motors]  a  shipper 
and  end-user  of  natural  gas,  pursuant  to 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  and  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically,  Panhandle  requests 
authority  to  transport  up  to  4,690  Dt.  per 
day  on  an  interruptible  basis  on  behalf 
of  General  Motors  pursuant  to  a 
Transportation  Agreement  dated 
November  14, 1988  between  Panhanriie 
and  General  Motors  (Transportation 
Agreement).  The  Transportation 
Agreement  provides  for  Panhandle  to 
receive  gas  from  various  existing  points 
of  receipt  on  its  system  in  Texas, 
Oklahoma,  Kansas,  Colorado,  Wyoming, 
and  Illinois.  Panhandle  will  then 
transport  and  redeliver  subject  gas,  less 
fuel  used  and  unaccoimted  for  line  loss 
to  General  Motors-Central  Foundry  in 
Saginaw  County,  Michigan. 

The  Shipper  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  3,170  Dt.  and  1,157,050  Dt., 
respectively.  Transportation  service  for 


Shipper  is  proposed  to  commence 
immediately  upon  completion  of 
construction  of  the  proposed  facilities. 
Comment  date:  February  B.  1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP88-421-000J 
December  23. 1988. 

Take  notice  that  on  December  15. 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP89-421-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Mobil  Natural  Gas,  Inc. 
(Mobil),  a  shipper  and  marketer  of 
natural  gas,  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CPSO- 
585-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on  a 
firm  basis  up  to  20,000  dt  equivalent  of 
natural  gas  on  a  peak  day  for  Mobil, 
10,000  dt  equivalent  on  an  average  day 
and  3,650,000  dt  equivalent  on  an  annual 
basis.  It  is  stated  that  the  transportation 
service  would  be  effected  using  existing 
facilities  and  would  not  require  any 
construction  of  additional  facilities.  It  is 
stated  that  Panhandle  would  receive  the 
gas  for  Mobil's  account  at  existing 
receipt  points  in  Texas,  Oklahoma, 
Kansas,  Colorado,  Wyoming  and 
Illinois.  It  is  further  stated  that 
Panhandle  would  deliver  equivalent 
volumes  of  gas  less  fuel  used  and 
unaccounted  for  line  loss  to  Gas  Service 
Company  in  Marion,  Anderson,  Lyon, 
Miami,  Coffey,  and  Franklin  Counties, 
Kansas.  It  is  explained  that  the 
transportation  service  has  commenced 
under  the  automatic  authorization 
provisions  of  S  284.223  of  the 
Commission's  Regulations. 

Comment  date:  February  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  88-29984  Filed  12-28-88:  8:45  am] 
BILUNO  COOC  (rU-OI-M 

Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
November  25  Through  December  2, 
1988 

During  the  Week  of  November  25 
through  December  2, 1988,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

December  22, 1988. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  November  25  through  December  2,  1966] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Nov.  28,  1988 

Earth  Resources/E.L  Mo-gan  Co..  Jackson,  TN 

RR239-1 

Request  for  Modifk»tion/Rescission.  It  granted:  The  April  1.  1988 
Deci!»oo  and  Order  issued  to  E.  L  Morgan  Company  (Case  No. 
RF239-7)  would  be  rrxxWied  regarding  the  firm's  applicatioo  in 
tfie  tarth  Resources  refund  proceeding. 

UST  OF  Cases  Received  by  the  QPFice  of  Hearings  and  Appeals— Cofitinued 

[Week  of  November  25  through  December  2.  1968] 


DM» 


Nov.  28,  1988 . 


Nov.  28.  1988. 


Dec.  1,  1988.. 


Ow.  2, 1988.. 


Dec.  2.  1988.. 


Name  and  location  Of  i«>pNcant 


Earth  Re*ources/E.L  Morgan  Co.,  Jackaon,  TN,. 


Herbert  L  Tanner  A  PAD,  Inc.,  Menyhta.  TN.. 


Jamae  R.  Hutton,  Kingston,  TN 


Brown  ON  Co.,  Blue  Mound,  IL.. 


Walbrtdgc  J.  Powell,  Mercer  Island,  WA . 


Case  No. 


RS239-1 


KFX-0058 


KFA-0234 


KEE-Oiee 


KFA-023S 


Type  of  submiaaton 


Request  for  Stay  If  granted:  The  Office  of  Heanngs  and  Appeals 
woukl  stay  the  distribution  of  any  escrowed  funds  involved  in 
ttw  Eailh  Resources  refund  proceedbtg  pending  a  final  detemii- 
natkxi  on  E.  L  Morgan's  request  for  nwdHioation. 

Supplemental  Order.  H  granted:  The  Office  of  Heanngs  end 
Appeals  wouW  review  the  infonnatk)n  submitted  by  Herbert  L 
Tanner  4  PAD.  Inc.  in  response  to  the  October  26,  1988 
DecMon  and  Order  to  Show  Cause  issued  to  them  (Case  No. 
KFX-0056). 

Appeal  of  an  Information  Request  Daniat.  if  grwilad:  The  Novem- 
ber 4.  1986  Freedom  of  Informatkin  Request  DenM  iaauad  by 
the  DOE  Oak  Rklge  Operatkxts  Office  would  be  iMOtnded  and 
Mr.  Hutton  woukj  raoeiva  access  lo  his  amptoyee  performance 
appraisat  and  any  proposals  for  awards  made  at  the  Branch 
Chief  level  for  the  past  tour  years. 

Exception  to  the  Reporting  Requlramenta.  H  granted  Brown  ON 
Company  woiM  no  tonger  be  raquriad  to  fHe  Form  EIA-7828. 
the  "ReaeHer/Retailers'  Monthly  Petroleum  Product  Sales 
Report" 

Appeal  of  an  Information  Request  Denial.  If  granted:  The  Freedom 
of  Information  Request  Denial  issued  by  the  DOE  Richland 
Operations  Office  wouM  be  rescinded  and  Watoridge  J.  PoweN 
wouto  receive  access  to  studies  made  of  N  Reactor  Facts  and 
Equipment  Degradatton.  Hanford  Operaltona. 


Refund  Applications  Received 
[Weak  of  Hw.  25  to  Dec.  2, 1988] 


[>ate  received 

Name  of  refund 

prooeadlng/nama 

of  refund 

appMcant 

Case  No. 

02/09/88 

Lankarbrook 

Farma. 
LuczanA 

Ramsoozingh. 
Ethaiana 

Cohidrovtoh. 
George's  Senrk:e 

Station. 

U.8A  Gas,  Inc 

Pah.  Inc 

RF300-10618 

RF300-10620 

RF300-10619 

RF310-324 

RF300-10613 
RF300-10fi14 

10/05/88 

10/07/88 

11/21/88 

11/25/88 

11/25/88 

11/28/88 

Pride  Terminals, 

Inc. 
Costa  Auto 

Repair. 
Duane  Hemmah... 
Robert  Anderson... 

John  Sullivan 

Jim's  Gulf 

Servk:e  Statton. 
Rk:hard  Kor 

RF314-1 

11/28/88 

R<D272-1 

RC272-2 
RC272-3 
RC272-4 
RF300-10615 

RC272-5 

11/28/88 

11/28/88 

11/28/88 

11/28/88 

11/30/88 

11/30/88 

Unified  Schnm 

0isifict#48. 
Meade  USD 

#226. 

Leo  M.  Bollin 

Lany  Rinderer 

Wittitr  W. 

Benroth. 
Waste 

Management 

of  OH-Uma. 
Clausen  Ranch 

Company. 
CohoesAuto 

Servtoe,  Inc. 

Welltech.  Inc 

Squibb 

Corporatkm. 
Reliable 

Contracting 

Company. 

RC272-6 

11/30/88 

Rn?79-7 

11/30/88 

RC272-9 

11/30/88 

RC272-10 

11/30/88 

RC272-11 

11/30/88 

11/30/88 

RC272-12 

RC272-8 
RF300-10621 

12/01/88 

12/01/88 

RD272-63692 

12/01/88 

RD272-66560 
RD272-fi1394 

12/01/88 

Refund  Applications  Received— 
Continued 

[Week  of  Nov.  25  to  Dec.  2, 1966] 


Refund  Applications  Received— 
Continued 

tWeek  of  Nov.  25  to  Dec.  2, 1988] 


Date  received 


12/01/88.. 


12/01/88. 

12/01/88.. 
12/01/88.. 

12/01/88.. 


12/01/88.. 
12/01/88.. 
12/01/88.. 

12/01/88.. 
12/01/66.. 
12/01/68.. 
12/01/68.. 


12/01/88.. 
12/01/88. 


12/01/88.. 

12/01/88.. 
12/01/88.. 

12/01/88.. 

12/01/68.. 

12/01/88.. 


Name  of  refund 

proceedkig/name 

of  refwKl 

appNoant 


Gohmann 

Asphalt* 

ContL 
C.A.  Rasmussert, 

Inc. 

LH.  Bossier 

S.C.  Johnson  ft 

Son,  Inc. 
Wyandot 

Blacktop 

Company. 
Green  Bay 

Packaging,  Inc. 
StanettOty 

Associates. 
Federated 

Department 

Stores. 
Dunn 

Constructton. 
Gardner 

Industries. 
Sun  Enterprises 

Ltd. 
The  Great 

Eastern 

Shipping  Co. 

M.B.  Troy 

Iberia  Urieas 

Aereas  De 

Espana. 
Antares  Shipping 

Co.,  Ltd. 

Ashmore  Bros 

RewhIxM 

Chemwals,  Inc. 
The  Holland 

Corporation. 
Westvaco 

Osrporation. 
Patricia  R.  Kellam 


Case  No. 


RD272-73790 


R[>272-72077 

RD272-72065 
RD272-70908 

RD272-62609 


R0272-63419 
RD272-63905 
RD272-66432 

RD272-87239 
RD272-e7920 
RD272-64407 
RD272-65378 


RD272-69111 
RD272-86563 


RD272-67006 

RD272-67016 
R0272-67161 

RD272-67236 

RD272-87316 

RD272-67703 


Date  received 


12/01/88.. 
12/01/88.. 

12/01/88.. 
12/01/88.. 


12/01/88.. 
12/01/88.. 

12/01/86.. 


12/01/88.. 
12/01/88.. 
12/01/66.. 
12/01/88.. 


12/01/88.. 
12/01/88.. 


12/01/88 „.. 

12/01/88 

12/01/88 

12/01/86 

12/01/68 


Name  of  refund 

proceeding/name 

of  refund 

appNcani 


PJ.  Keating 

Company. 
The  Henley 

Lundgren 

Company. 
Roofing 

Whotesale. 
The  Dow 

Chrmical 

Ccmparry. 

BurreH  Const 

Sterting  Paving 

Company. 
Passaic  Crushed 

Stone 

Comapny. 
Witco 

Corporatton. 
Rogers  Dye  & 

Finishing. 
U.S.  Borax  & 

Cf>emical  Corp. 
Let>eouf  Bros. 

Towir>g  Co., 

Inc. 
City-Wide  Asphalt. 
Compania  Sub- 
Americana  Oe 

Vapo. 
Great  Lakes 

Dredge&Dock 

Co. 
East  Kentucky 

Paving  Corp. 
Caribbean  Marir>e 

Serv.  Co. 
Greer  Steel 

Company. 
Riedel 

International, 

Inc 


Case  No. 


RD272-67862 
RD272-67893 

RD272-67965 
RD272-88020 


RD272-68915 
RD272-68993 

RD272-69025 


R0272-69165 
R0272-69ige 
RD272-69319 
RD272-69366 


RD272-69546 
RD272-6g666 


RD272-69694 

RD272-69695 
RD272-69699 
RD272-69790 
RD272-69643 
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REFU^M)  Appucations  Received— 
Continued 

IWaak  ol  NOM.  25  to  Dae.  2. 19881 

Refund  Appucatwns  Received— 
Continued 

[Week  o(  Nov.  25  to  Dec.  2, 1988} 

Refund  ApftiCAnoNS  Received— 
Continued 

[Week  of  f«ov.  25  to  Dec.  2, 1068] 

Dateracaiwatf 

Name  of  le^Hl 

procaadatg/nanta 

of  rafafid 

CM*  No. 

OMaraoaived 

Nsmo  of  rsfund 
proceecfog/n«M 

ol  rotund 
appKcant 

Case  No 

Date  received 

Name  of  refund 

proceadtoig/name 

of  refurtd 

applicant 

Case  No 

12/01/88 

ThaSchlosa 

Pawing 

CoMpany. 
XT.  Brtsar,  Inc.— 
A&B 

Tranportaiion. 
KP.  Honrt,  Inc..— . 
EwiaSmilh. 

mc 

Uomnafk.lnc— 

Frola  Oceanica 

Bnsieira 
American  Diesel 

Sanioa. 
Transport 

Daegagnes, 

mc. 

Oouchwd 

Transpoctslton 

Ca 
Old  Fort  Fmiahing 

Plant 

Sqan  Industires 

T.LJamasA 

Gompwy 
The  Asphalt 

Services  Co. 
IMIed  Piece  Dye 

worts.  Inc. 

AvirlR  Express 

SunCheraicat- 

Palm  Shipping, 

Inc.. 
Pre  Fab  Transit.— 
Eaton  Asphalt 

Paving 

Company. 
Kronos  Maritime 

Agency. 
Promettieus 

Maritime  Corp. 

Thenamaris,  Inc 

A.  Hafcoossis 

Shipping  Ltd. 
GourdorrachaRs 

Mariti>T>e  S.A. 
N.J.  Goulandris 

(Agencies) 
Royal  Bank  of 

Scotland 
Johnson 

Shipmanage- 

ment  AB. 
Arttia  Chemical 

Corporation. 
Guiiey  Trucking. 

Inc. 
Banks 

Construction 

Company. 
Petra  Cruise 

Lines,  Inc 
Mead 

Corporation. 
Dixie  Pavers.  Inc. 
Hohnes 

Transportation. 

Inc. 
Skaarup  Shipping 

(Corporation. 
Cenac  Towing 

Company,  Inc. 

1 

R0272-6(»46 

RO272-70118 
RO272-70289 

RDe72-70478 
RO272-70618 

RO272-70e53 
RO272-71305 

R0272-72?^1 

RD272-73778 

RD272-74311 

RD272-74447 

RD272-74580 
RD272-64fl14 

RD272-648g0 

RD272-64974 

Rt3272.6497» 

RD272-64994 

RD272-65042 

RD272 .65097 
RO272-S5206 

H0272-65352 

RD272-65355 

RD272.65357 
R0272-65361 

RD272-6,'>366 

RD272-65373 

RD272-6.S.174 

RD272-65375 

RD272.-66429 
RD272-«5827 
RD272-66087 

RD272.66,168 

RD272.-66380 

RD272-63800 
R0272.63645 

HU272..63e88 
RD272-63963 

12/01/8«-. 

12/01/88 

12/01/88 ._ 

12/01/88 

12/01/88..- 

12/01/88... 

12/01/88..- 

12/01/88 

12/01/88 

12/01/88... 

12/01/88... 

12/01/88.. 

12/01/88 _. 

12/01/88 

12/01 /88_ 

12/01/88 

Orion&Gtobai 
Ctwlering  Co. 

Essex  Group,  Inc. . 

Inlerpiastic 
Ck)rporatwn 

Corporation 
Oeat  Lakes 

Chemical  Corp. 

Rogers  Group 

Scott  Paper 

Ojmpany 
Parkchester 

Martagement 

Corp. 
Anied  Corporation. 
Rochdale  VHIage, 

Inc. 
Folk  Construction.. 
Sandoz 

Chemicals 

Corp. 

CPM.  Inc.— — 

Lot  Polish 

AirHnes. 
Dillingham  Const 

Corporation. 
Brostroma  Redert 

AB. 
Occidental 

International 

OH. 
Vergottis 

(London)  Ltd. 
Companhia  De 

Navegacao. 
BrndnrickA 

Gibbons. 
Amaripol  Synpot 

Cornparty 
Pope  (Companies... 
Orders  &  Haynes 

Paving. 
Kestrel  (Australia) 

P^.  Ltd 
Beverage 

Management. 

Inc. 
Globe  Industnes... 
Navios 

Corporatna 
Inland  Asphalt 

Company 
Gallaghw  Asphalt 

Corporatiorv 
Crowell 

Constructors 
General  Foods 

Corporaton. 

Luhr  Bros .. ._ _ 

Nereus  Shipping 

S.A. 

Liberty  Mutual 

MansiieM  Asphalt 

Paving. 

Lee  Hy  Paving 

Grand  Packing 

Company,  Inc. 
Pepsi-Cola 
Company 
Frehner 
Construction 

RD272-640ee 

RD272-64208 
RD272-64290 

RD272-«4327 

RD272-64360 

RD272-64369 
RD272-64408 

RD272-«4«)4 

RD272..66433 
RD272.66448 

RD272-66473 
RD272-66S02 

R0272-66548 
flD272-«1176 

RD272-61305 

R0272-«1368 

R0272-61369 

RD272-61370 

RD272-61506 

RD272-61526 

RD272-61725 

RD272-62127 
RD272-62559 

RD272-62S88 

RD272-62S83 

RD272-62887 
RD272-63390 

RD272-63401 

RD272-63.'W2 

RD272-63794 

RD272-61989 

RD272-63109 
RD272-63207 

RD272.63350 
R0272-63828 

RD272.64964 
RD272-65441 

RD272-658e3 

RD272-66378 

12/01/88 

12/01/88  

EmprasaDa 

Transporte 

Aereo. 
Ferguson  Bros. 

ContX. 
Lone  Star 

Industries 
A.H.  Smith 

Assoc. 
CJ.  Langenfelder 

&Son. 
OBJ  Equipment 

Corporation. 
Emulsion 

Products. 
Martin  Marietta 

Corporation. 
The  Arundel 

Corporation 

Verrxjn  Paving 

Jock  B.  Parson 

Company 
Hung-Wesson 

Foods,  Inc. 
Genstar  Store 

Products. 
Lykes  Pasco,  Inc... 
John  P.  Weyer, 

Inc. 
Hoffetber  Truck 

Lines,  Inc. 
Uberty 

(Corixxation. 
Ptoof  Tnx*  Lines.. 
Asphalt  Products 

Corporation. 
ThePillsbury 

Company. 
Pennsy  Supply — 
R.B  Pond 

Construction. 
Westminster  Hide 

&  Tallow  Co. 
Westside 

Transport,  Inc. 
Mississippi 

Chertiical  Corp. 
Rein.  Schultz  a 

DehlofIL 
B/J  Delivery 

Service,  Inc.. 
H.B  FuNer 

(Comparty. 
Western  Atlas 

Interrtational. 
Amcon  Products.. 
Pendleton 

(Constructnn 

(Corp 

Syar  Industries 

Elliott  Company... 
Cummms 

(Cor«8truction 

Company. 
VorsCSrocery 

Company. 
B.J.  McAdams 

Trucking. 
W.J.  Runyon  and 

Soa  Inc. 
Consolidated 

Freightways. 

Inc. 
LohHard,  Inc 

RD272-66562 

12/01/88 

12/01/88 

RD272-67071 

12/01/88  

RDe72-67281 

12/01/88 

12/01/88      

RD272-67329 

12/01/88 

12/01/88     

RD272-67566 

12/01/88 

12/01/88 

12/01/88 

RD272-67759 

12/01/88 

12/01/88  

RD272-67919 

12/01/88 

12/01/88  

RD072-40633 

12/01/88  

RD272-72080 

12/01/88 

12/01/88 

RD272-73273 

12/01/88 

flD272-73734 

12/01/88 

12/01/88 

R0272-73e65 

12/01/88 _.. 

12/01/88 

12/01/88 

RD272-74240 

12/01/88 

12/01/88 

RD272-67598 

12/01/88 

RD272-68275 

T2/01/88 

12/01/88  

12/01/88...- 

12/01/88 

12/01/88 

RD272-.68846 

12/01/88— 

12/01/88 

12/01/88 

12/01/88- 

12/01/88  

RD272-69043 

RD272-89229 
RD272-69293 

12/01/88.. 

12/01/88 

12/01/88 

12/01/88 

RD272-69342 

12/01/88    

12/01/88 

12/01/88 ., 

12/01/88  

RD272-69635 

12/01/88 

12/01/88 

12/01/88 - 

12/01/88 

RD272-69703 
RD272-69e35 

12/01/88  

12/01/88 

12/01/88  ..... 
12/01/88™ 

12/01/88  

RD272-70286 

12.'01/88 

12/01/88 

RD272-7130e 

12/01/88 -_ 

12/01/88 

RD272-71311 

12/01/88 

12/01/88 

12/01/88 - 

12/01/88 

RD272-71321 

12/01/88 

12/01/88 

12.'01/88 

12/01/88  

RD272-71336 

12/01/88 

RD272-72078 

12/01/88 

12/01/88..    

12/01/88 

RD272-72416 

12/01/88 

R0272- 73256 

12/01/88  

12/01/88 

12/01/88 

12/01/88.    . 

12/01/88 _. 

12/01/88 

12/01/88    . 

RD272-73595 

12/01/88  

RD272-73784 

12/01/88    

RD272-73883 

12/01/88 

12/01/88 

12/01/88 

12/01/88 

12/01/88 

12/01/88 

12/01/88 

12/01/88 

RD272-74026 

12/01/88 

12/01/88 

RD272-74249 

12/01/88   .       - 
12/01/88 

12/01/88... 

12/01/88 

RD272-61189 
RD272.61630 

12/01/88 

12/01/88 

RD272-61905 

I 

i 
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Refund  Applications  Received— 

Continued 

[Week  of  Hw.  25  to  Dec.  2, 1988] 


Date  received 

Name  of  refund 

proceeding/name 

of  returxl 

applicant 

Case  No. 

12/01/88 

(Carolina  Packers, 

Inc. 
NDH,  Inc 

RD272-62260 
RD272-62846 

12/01/88 

12/01/88 

Lilly  Industrial 

(Coatings,  Inc. 
River  Bend 

Corporation. 
Nekoosa 

Packaging 

Corporation. 
Fibrebnard 

(Corporation. 
Admiral  Cruises, 

Inc. 
American  Asphalt 

Paving. 
Wells  Cargo,  Inc.... 
(Canteen 

Coriipany. 
McOonneN 

Douglas 

Corporation. 
Republic 

Industries 

Mallory 

Transportation. 
Lykes  Bros. 

Steamship  Co., 

Inc. 
Monarch  Cruise 

Lines,  Inc. 
Ward  Foods,  Inc.... 
Stafford 

Constructk>n. 
Tomahawk 

Services,  Inc. 
(Coast  Leasing 

Company. 
Dan  (Container 

Corporation. 
TheDwo 

Chemksal 

(Company. 
E  &  B  Paving, 

Inc.. 
Boise  Cascade 

Corporatkxi. 
Long 

Manufacturing 

Co.  N.C.. 
Vk:Meline 

Company. 
Ag  Cornpany,  Inc. 

ETAL. 
Ag  Company,  Inc. 

ETAL. 
Walsh  Propane, 

Inc.. 
Exxon  RefurKl 

Applications 

Received. 
Cnxte  Oil  Refund 

Applications 

Received. 
Atlantic  RichfieM 

Refund 

AppHcatk>rw 

Received. 
Murphy  Oil 

Refund 

ApplKatkxts 

Received. 

RD?7?-fi-'V191 

12/01/88 

RD272-63096 
HD272.fi'?9'i1 

12/01/88 

12/01/88 

HD27?.fiTfl77 

12/01/88 

RD272.fiaRn4 

12/01/88 

RD272.63941 

12/01/86 

RD272.83966 

12/01/86 

RD972.A49ft.1 

12/01/88 

RD272-fi4fi63 

12/01/68 

R0272-64984 
RD272-6S048 

12/01/88 

12/01/88 

RD272-65096 

12/01/88 

RD272.fiS4')fi 

12/01/86 

RD272-6543S 

12/01/88 

^0272-65862 

12/01/88 

RD272.66027 

12/01/86 

RD272-66048 

12/01/66 

RD272-66e74 

12/01/68 

RD272-67009 
00272-67026 

12/01/88 

12/01/88 

RD272-67314 

12/01/86 

RD272-4736a 

12/02/88 

RF308-5 

12/05/68 

RF225-11053 

12/05/88 

RF225-11091 

12/05/88 

RF308-6 

11/25/88  thru 
12/02/88. 

11/25/86  thnj 
12/02/88. 

11/25/88  thnj 
12/02/68. 

11/25/88  thnj 
12/02/88. 

RF307-6883 

thnj  RF307- 

6973 
RF272-75132 

thnj  RF272- 

75139 
RF304-7350 

thru  RF304- 

7404 

RF309-603 
RF309-624 

(PR  Doc.  88-30003  Filed  12-28-88;  6:45  am) 
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Western  Area  Power  Administration 

Loveland  Area  Projects;  Piclc-Sloan 
Missouri  Basin  Program— Western 
Division  and  Frylngpan-Arkansas 
Project;  Proposed  initial  Blended  Rate 

agency:  Western  Area  Power 
Administration.  DOE. 

action:  Notice  of  proposed  initial  rate, 
Loveland  Area  Projects  (LAP) — Pick- 
Sloan  Missouri  Basin  Program — Western 
Division  (P-SMBP-WD)  and  Fryingpan- 
Arkansas  Project  (Fry-Ark). 

summary:  The  Rnal  "Post  1989  General 
Power  Marketing  and  Allocation 
Criteria;  Pick-Sloan  Missouri  Basin 
Program — Western  Division  and 
Fryingpan-Arkansas  Project"  (Criteria) 
were  published  in  the  Federal  Register 
on  January  31, 1986  (51  FR  4024),  The 
Criteria  operationally  and  contractually 
integrated  the  resources  of  the  P-SMBP- 
WD  and  Fry-Ark,  which  is  referred  to  as 
the  LAP,  and  called  for  the 
establishment  of  a  blended  rate  for  the 
LAP  Brm  power  sales. 

To  establish  the  LAP  firm  power  rate, 
the  Western  Area  Power 
Administration's  (Western)  Loveland 
Area  Office  (LAO)  developed  the 
revenue  requirements  for  the  LAP  from 
separate  fiscal  year  1987  power 
repayment  studies  for  the  Pick-Sloan 
Missouri  Basin  Program  and  the  Fry- 
Ark.  To  meet  the  LAP  revenue 
requirements,  the  proposed  initial  rate 
for  firm  power  is  ^.26  kW-month  and 
5.5  mills/kWh,  This  rate  is  to  become 
effective  on  an  interim  basis  on  the  first 
day  of  the  October  1989  billing  period. 

At  the  present  time,  the  LAO  is 
performing  a  study  relating  to 
transmission  service  on  the  LAP  system. 
Because  of  the  ongoing  nature  of  this 
study,  the  LAO  will  not  change  the 
existing  transmission  service  rate  at  this 
time. 

FURTHER  information:  A  brochure 
explaining  the  background  for  the  LAP 
firm  power  rate  and  the  power  rate 
design  will  be  distributed  to  all  LAP 
customers  and  other  interested  parties. 
Public  information  and  public  comment 
forums  will  be  held  in  accordance  with 
procedures  for  public  participation  in 
general  rate  adjustments  (10  CFR  Part 
903).  Following  completion  of  the 
consultation  and  comment  period  and 
review  of  public  comments.  Western 
will  develop  the  proposed  rate  and 
submit  it  to  the  Deputy  Secretary  to  be 
placed  in  e^ect  on  an  interim  basis 
pending  final  approval  by  the  Federal 
Energy  Regulatory  Commission, 


Data,  studies,  reports,  and  other 
documents  used  in  the  development  of 
the  proposed  initial  LAP  rate  are 
available  for  inspection  and/or 
duplication  in  Western's  LAO.  Written 
comments  and  requests  for  information 
may  also  be  submitted  to  the  following 
address  throughout  the  entire 
consultation  and  comment  period:  Mr. 
Stephen  A.  Fausett.  Area  Manager. 
Loveland  Area  Office,  Western  Area 
Power  Administration.  P.O,  Box  3700. 
Loveland,  CO  80539. 

DATES:  The  consultation  and  comment 
period  will  begin  on  the  date  of 
publication  of  this  notice  and  will  end 
on  April  11. 1989. 

The  public  information  forum,  during 
which  Western  will  explain  the  need  for 
the  development  of  the  initial  blended 
rate  and  answer  questions,  will  be  held 
on  January  31, 1989.  at  9:30  a.m.  at  the 
Holiday  Inn,  Northglenn.  Colorado. 

The  public  comment  forum  will  be 
held  on  March  7, 1989.  at  9:30  a.m.  at  the 
Holiday  Inn.  Northglenn.  Colorado. 

Persons  planning  to  speak  at  the 
public  comment  forum  are  requested  to 
send  their  name  and  organization  to  the 
address  noted  above  so  that  they  are 
received  by  February  28, 1989.  Other 
persons  may  also  be  allowed  to 
comment  as  time  permits. 

SUPPLEMENTAL  INFORMATION:  The  power 
rate  for  the  LAP  will  be  established 
pursuant  to  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101.  et  seq.; 
the  Reclamation  Act.  43  U.S.C.  372,  et 
seq.,  as  amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U.S.C.  485(c);  section  9  of 
the  Flood  Control  Act  of  1944.  58  Stat. 
887;  and  the  other  acts  specifically 
applicable  to  the  project  system 
involved. 

By  Delegation  Order  No.  0204-108, 
published  on  December  14, 1983  (48  FR 
55664.  December  14, 1983),  the  Secretary 
of  Energy  delegated  to  the 
Administrator,  on  a  nonexclusive  basis, 
the  authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Deputy  Secretary",  on  a  nonexclusive 
basis,  the  authority  to  confirm,  approve, 
and  place  in  effect  on  an  interim  basis 
power  and  transmission  rates.  The 
delegation  order  was  amended  on  May 
30, 1986  (51  FR  19744),  to  delegate  the 
above  authority  to  the  Under  Secretary 
rather  than  to  the  Deputy  Secretary  of 
the  Department  of  Energy  (DOE).  This 
authority  was  subsequently  reassigned 
to  the  Deputy  Secretary  by  DOE  Notice 
1110.29  dated  October  27. 1988.  Existing 


iL**A^    " 


DOE  procedures  for  pabtic  participaticm 
in  power  and  transmission  rate 
adjustments  (10  CFR  903)  became 
effective  on  September  la  1965  (50  FR 
37835.  September  18, 1985).  Power  rate 
adjustments  for  the  LAP  are  conducted 
consistent  with  10  CFR  Part  903. 
ENVIRONMENTAL  COMPUANCe  In 
compliance  with  the  National 
Envircmmental  Policy  Act  of  1988 
(NEPA),  Council  on  Environmental 
Quality  Regnlation  (40  CFR  Parts  1500 
through  1506),  and  DOE  guideKnes 
published  in  the  Federal  Register  on 
December  15. 1987  (52  FR  47662). 
Western  is  conducting  an  environmental 
evaluation  on  the  establishment  of  the 
proposed  initial  rate. 
RBQULATORV  FLEXWIUTY  ANikLYSIS: 
Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  5  U.S.C  601.  et  seq.,  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulat(Mry 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance  the  initial  rate 
for  LAP  relates  to  nonregulatory 
services  provided  by  Western  at  a 
partictilar  rate.  Under  5  U.S.C.  601(2). 
rates  or  servifxs  of  particular 
applicability  are  not  considered  "rules" 
within  the  meaning  of  this  Act.  Since  the 
rate  for  LAP  power  is  of  limited 
applicability  and  is  being  set  in 
accordance  with  speciHc  regulations 
and  legislation  under  particular 
circumstances.  Western  believes  that  no 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act  of  1980 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.a  3501  through  352a  requires 
that  certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  fmal  rule  on 
Paperwork  Burdens  on  the  Public  (48  FR 
13666)  dated  March  31, 1983.  Ample 
opportunity  is  provided  pursuant  to  this 
Federal  Register  notice  for  the  interested 
public  to  participate  in  the  development 
of  the  LAP  rate.  There  is  no  requirement 
that  members  of  the  public  participating 
in  the  development  of  the  LAP  rate 
supply  information  about  themselves  to 
the  Government.  It  follows  that  the  LAP 
rates  are  exempt  from  the  Paperwork 
Reduction  Act. 

Determination  Under  Executive  Order 
12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  because  it  does  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  46  FR  13193 


(February  19. 1981).  Western  has  an 
exemption  from  sections  3.  4.  and  7  of 
Executive  Order  12291. 

Issued  at  Golden,  Colorado,  December  19, 
198B. 

William  H.  Clagett 
Administrator. 
[FR  Doc.  88-30002  Filed  12-28-88: 8:45  am) 
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ENVnONMENTAL  PROTECTION 
AGENCY 

[FRL-3499-1] 

Agency  tnfemwtion  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  aiqiropriate,  it 
includes  the  actual  data  roUection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA  (202-382-2740). 
SUPPI.EMCNTARY  INFORMATKNC 

Office  of  Feitiddes  and  Toxk 
Substances 

Title:  Recordkeeping  Requirements  for 
Producers  of  Piesticides  (n»A  ICR 
#0143).  Tliis  is  a  previously  approved 
collection. 

Abstract:  This  collection  requires 
producers  of  pesticides  to  maintain 
records  related  to  production  and  other 
operations.  EPA  may  inspect  these 
records  to  determine  compliance  with 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA).  Producers 
themselves  may  use  the  records  to  fulfill 
various  FIFRA-mandated  reporting 
requirements. 

Burden  Statement  The  estimated 
public  recordkeeping  burden  for  this 
collection  of  information  is  2  hours  per 
pesticide  producer. 

Respondents:  Pesticide  producers 

Estimated  No.  of  Respondents:  13,918 

Estimated  Total  Annual  Burden  on 
Respondents:  27.836 

To  obtain  a  copy  of  the  ICR  package 
contact  Sandy  Farmer  on  (202)  382-2740. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 


Sandy  Fanner.  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  Street  SW.. 
Washington.  DC  20460 
and 

Tim  Hunt.  Office  of  Management  and 
Budget  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW..  Washington.  DC  20503. 
(Telephone  (202)  395-3084). 

Date:  December  20. 1988. 
Paul  Lapsley. 

Information  and  Regulatory  Systems 
Division. 

(FR  Doc.  88-29864  Filed  12-28-88:  8:45  ami 
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[Fm.-3498-»] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  witfi  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA.  (202  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Reports  for  States  to  Make 
SARA  Capacity  Assurances  (EPA  ICR  # 
1343).  This  is  a  new  collection. 

Abstract  States  will  provide  data  and 
program  informaticHi  biennially  to 
assure  EPA  that  they  have  (1)  an 
adequate  undci standing  of  their  current 
hazardous  waste  treatment  and  disposal 
system,  and  future  capacity  needs,  and 
(2)  realistic  plans  for  meeting  long  term 
needs.  EPA  will  use  information  to 
evaluate  adequacy  of  SARA  104(k) 
assurances. 

Burden  Statement  The  estimated 
average  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  3000  hours  per 
respondent  biennially.  This  estimate  ' 
includes  all  aspects  of  the  information 
collection,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  submitting  the 
capacity  assurance  materials. 


Respondents:  States  and  territories 
Estimated  No.  of  Respondents:  56 
Estimated  Total  Annual  Burden  on 
Respondents:  168,000 
Frequency  of  Collection:  Biennially 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  National  Survey  of  Solid  Waste 
from  Mineral  Processing  Facilities  (EPA 
ICR  #1349).  This  is  a  new  collection. 

Abstract  EPA  seeks  approval  from 
OMB  to  collect  from  approximately  180 
mineral  processing  facilities  additional 
information  that  the  Agency  needs  to 
respond  to  the  study  factors  identified  in 
RCR.^  8002(p).  which  requires  EPA  to 
prepare  and  submit  a  Report  to 
Congress  on  mineral  processing  wastes. 

Burden  Statement  EPA  estimates  that 
the  public  reporting  burden  for  this 
collection  of  information  will  range 
between  40  and  80  hours  per 
respondent.  This  estimate  includes  all 
aspects  of  the  information  collection, 
including  time  for  reviewing 
instructions,  gathering  &e  data,  and 
completing  and  reviewing  the 
questionnaire. 

Dates:  EPA  is  requesting  that  OMB 
expedite  their  review  of  this  survey  and 
provide  an  approval  decision  by  January 
31. 1989.  Therefore,  all  comments  are 
due  to  OMB  by  January  27, 1989. 

Respondents:  Owners  and  Operators 
of  Mineral  Processing  Facilities 

Estimated  No.  of  Respondents:  180 

Estimated  Total  Annual  Burden  on 
Respondents:  10.800 

Frequency  of  Collection:  Once 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Uniform  Hazardous  Waste 
Manifest  {EPA  ICR  #  0801;  OMB  *  2050- 
0039).  This  is  a  request  to  use  the 
previously  approved  form. 

Abstract  EPA  is  requesting  OMB 
approval  to  use  existing  manifest  forms 
that  display  the  expiration  date  of 
September  30. 198a  until  June  30. 1989. 
The  regulated  community  needs  the 
additional  time  to  revise  the  manifest 
form  to  comply  with  OMB's  regulations 
requiring  a  burden  box  statement. 

After  June  30, 1989,  the  following 
burden  disclosure  statement  must  be 
included  with  the  manifest  form; 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average:  37 
minutes  for  generators,  15  minutes  for 
transporters,  and  10  minutes  for  treatment 
storage  and  disposal  facihties.  This  includes 
time  for  reviewing  instructions,  gathering 
data,  and  completing  and  reviewing  the  form. 
Send  comments  regarding  the  burden 
estimate,  including  suggestions  for  reducing 
this  burden  to:  Chief,  Information  Policy 
Branch,  PM-223.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW. 


Washington.  DC  20480;  and  to  die  Office  of 
Information  and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington.  DC 
20503. 

This  statement  can  be  included  with 
the  form  in  any  of  three  ways  to  comply 
with  OMB's  requirement: 

1.  The  statement  can  be  printed 
directly  on  the  face  of  the  form. 

2.  The  statement  can  be  printed  on  the 
back  of  the  form,  either  in  the 
instructions,  with  other  material  or  by 
itself. 

3.  The  statement  can  be  printed  on  a 
separate  detachable  sheet. 

In  addition,  after  June  30. 1989.  "old" 
manifest  forms,  that  have  a  September 
30, 1988  expiration  date,  may  be  used  if. 
(1)  The  new  date  of  September  30, 1991. 
is  overprinted  on  the  form,  and  (2)  the 
burden  disclosure  statement  is  included 
as  discussed  previously. 

Burden  Statement  TTie  estimated 
average  reporting  and  recordkeeping 
burden  for  this  notice  is  zera  since  this 
is  only  extending  the  use  of  the 
previously  approved  form. 

Respondents:  Generators, 
Transporters  and  Handlers  of 
Hazardous  Waste 

Estimated  No.  of  Respondents:  149,360 

Estimated  Total  Annual  Burden  on 
Respondents:  0 

Frequency  of  Collection:  As  needed 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223).  401  M  Sti^et  SW., 

Wa^ngton.  DC  20460 
and 

Tim  Hunt  (ICR  #  0559)  and  Marcus 
Peacock  (ICR  #8  0801. 1343,  and  1349). 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  726  Jackson  Place,  NW.. 
Washington,  DC  20503,  (Telephone 
(202)  395-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  ♦  0370.08;  Underground 
Injection  Control  Program  Information; 
OMB  #  2040-00421;  was  approved  11/ 
30/88:  expires  9/30/91. 

EPA  ICR  #  0270.11;  Public  Water 
System  Program  Information;  OMB  # 
204O-0090:  was  approved  11/29/88; 
expires  9/30/90. 

EPA  ICR  #  1355;  Underground  Storage 
Tanks — State  Program  Application; 
OMB  #  2050-0067;  was  approved  11/28/ 
88;  expires  10/31/91. 

EPA  ICR  #  1360;  Underground  Storage 
Tanks — Technical  Reporting  and 
Recordkeeping;  OMB  »  2050-0068;  was 
approved  11/28/88;  expires  10/31/91. 

EPA  ICR  #  1063;  NSPS  For  Sewage 
Treatment  Plant  Incineration — Reporting 
and  Recordkeeping  Requirements;  OMB 


#  2060-0035;  was  approved  11/28/88: 
expires  11/30/91. 

EPA  ICR  #  1325;  TSCA  Section  8(A) 
Comprehensive  Assessment  Information 
Rule  (CAIR);  OMB  #  2010-0019:  was 
approved  12/5/88;  expires  12/31/89. 

EPA  ICR  #  1426;  Worker  Protection 
Standards  Pursuant  to  Section  125(F)  of 
the  Saperfund  Amendments  and 
Reauthorization  Act;  was  disapproved 
11/28/88. 

Date:  December  20. 1968. 
Paul  Lapsley, 

Information  and  Regulatory  Systems 

Division. 

[FR  Doc.  8B-299B5  Hied  12-28-88:  8:45  am) 

BILLING  CODC  •SSO-SO-r 


IFRL-3499-21  ^  ^ 

Assurance  of  Hazardous  Waste 
Capacity,  Guidance  to  State  Officials 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of 
guidance. 

SUMMARY:  This  document  supplies 
guidance  to  state  officials  on  proridiog 

assurances  required  by  section  104(c){9' 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  as  amended  ("CERCLA"  or 
"Superfwid").  This  section  of  CERCLA 
requires  states  in  which  remedial 
actions  may  be  taken  to  provide 
assurances,  prior  to  EPA  taking  or 
funding  such  actions,  of  the  availabiUty 
of  hazardous  waste  treatment  or 
disposal  facilities  which  have  adequate 
capacity  to  manage  the  hazardous 
wastes  expected  to  be  generated  within 
the  states  over  twenty  years.  These 
assurances  must  be  provided  in  a 
contract  or  cooperative  agreement 
entered  into  between  the  state  and  the 
Administrator.  After  October  17, 1989. 
no  Superfund  remedial  actions  can  be 
provided  unless  the  state  first  enters 
into  such  a  contract  or  cooperative 
agreement  providing  assarances  that  the 
Administrator  deems  adequate. 

This  guidance  document  reflects 
EPA's  current  understanding  of  the 
statutory  requirements  and  describes 
how  EPA  currently  suggests  that  states 
implement  these  requirements.  In 
addition,  the  guidance  provides 
substantial  information  to  states, 
including  suggested  language  for  the 
contracts  and  cooperative  agreements  to 
be  signed,  instructions  on  the 
preparateion  state  Capacity  Assurances 
Plans  (CAPs)  that  can  form  a  basis  for 
the  assurances,  and  a  model  for  the 
interstate  agreements  or  regional 
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agreement  or  authority  required  when 
addressing  access  to  capacity  in  other 
states. 

AOOMESS:  For  copies  of  the  Document, 
contact  the  Cross-Media  Analysis  stafl. 
Mail  Code  OS-110.  Office  of  SoUd 
Waste  and  Emergency  Response,  Cross- 
Media  Analysis  Staff,  U.S. 
Environmental  Protecion  Agency,  401  M 
Street.  SW,  Washington  DC  20460, 
(Phone  #:  202-475-9829). 

FOR  RMTHEfl  INFORMATtON  CONTACT: 

T.  Michael  Taimi,  Director,  Cross-Media 
Analysis  Staff  at  (202]  475-9829. 

J.  Winston  Porter. 

Assistant  Administrator,  Office  of  Solid 

Waste  and  Emergency  Response. 

[FR  Doc.  88-29963  Filed  12-28-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service;  Steering 
Committee  Meeting 

The  fifth  meeting  of  the  Systems 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  at  9:00  a.m.  on 
February  9, 1989,  in  Room  856  at  the 
FCC's  offices  at  1919  M  Street,  NW.,  in 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introductory  Remarks — Irwin 
Dorros. 

— Review  of  Systems  Subconunittee 

charter,  organization  and  operating 

procedures 
— Description  of  work  flow  and  general 

inputs  from  the  Planning 

Subcommittee 

2.  Report  by  Working  Part  1  (Systems 
Analysis) — Bimey  Dayton. 

— Charter  and  organization 

— Review  of  November  "marathon" 

session 
— Schedule  of  activities 

3.  Report  by  Working  Part  2  (System 
Evaluation  and  Testing) — Ben 
Crutchfield. 

— Charter  and  organization 

— Status  of  the  overall  test  plan 

— Discussion  of  inputs  from  the  Planning 

Subcommittee 
— Discussion  of  availability  of  ATV 

testing  faciUties 
— Schedule  of  activities 

4.  Report  by  Working  Party  3 
(Economic  Assessment] — Larry  Thorpe. 
— Charter  and  organization 


— Work  plan/status 
— Schedule  of  activities 

5.  Report  by  Working  Party  4  (System 
Standard) — Robert  Hopkins 

— Charter  and  organization 
— Work  plan/status 
— Schedule  of  activities 

6.  Discussion  of  Second  Interim 
Report 

7.  Subconunittee  meeting  schedule 

8.  Open  discussion 

All  interested  parties  are  invited  to 
attend.  Those  interested  may  also 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Bruce  Franca  at 
(202)  632-706a 

Federal  Communications  Commission. 
WiUiam  F.  Galon. 

Acting  Secretary. 

(FR  Doc.  88-29675  Filed  12-28-88:  8:45  am) 
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Applications  For  Consolidated 
Proceeding;  Broadcast  Facilities  Corp. 
etal. 

1.  The  Conimission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 

I 


n 


Applicant,  city,  and 
State 

RteNo, 

MM 

Docket 
No. 

A.  Broadcast 

BPH-e51204MO 

88-547 

Facilities  Corp.. 

Frankfort,  NY. 

B.  Frank  E.  Penny 

BPH-851205MF 

&  Dean  Aubol, 

Frankfort.  NY 

C.  Frankfort 

BPH-e51205MG 

Associates. 

Frankfort,  NY 

D.  WTMK 

BPH-851205MI 

Broadcasting 

Corp.,  Frankfort. 

NY. 

E  Edward  F.  & 

BPH-851205MJ 

Pamela  J. 

Levine.  Joint 

Tenants, 

Frankfort,  NY. 

Issue  Heading  and  Applicants 

1.  Environmental  D 

2.  Air  Hazard.  C.  E 

3.  Comparative.  A  B,  C  D,  E 

4.  Ultimate.  A  B.  C.  D,  E 


Applicant  city 
State 

FiteNo 

MM 

Dockal 
No. 

A  wesi 

MechlentHjrg 

Broadcasting. 

Cfiase  City  VA 
B  Patricia  B. 

Wagstaff,  Chase 

aty  VA 

BPH-880107MS 
Bf>H-8801(rNH 

88-546 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  B 

2.  Comparative.  A.B 
3  Ultimate.  A.B 

III 


Applicant  city. 
State 

File  No. 

MM 

Docket 
No. 

A.  Winton 
Broadcasting 
Co..  Winton,  Ca. 

B  TGP 
Broadcasting, 
inc.,  Winton,  Ca 

BPH-880126ND 
BPH-880126NJ 

68-553 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  A  &  B 

2.  Comparative,  All  Applicants 

3.  Ultimate,  All  Applicants 

IV 


Applicant  city. 
State 

FHeNo 

MM 

Docket 
No. 

A.  Blountville 
Educatkm 
Association,  Inc.. 
Blountville,  Tn. 

B.  Family  Stations, 
Inc.,  Bristol,  Tn. 

BPED-«40404IA 
BPEO-840629IK 

68-564 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  A.B 

2.  307(b)-Noncommercial  Educational.  A.B 

3.  Contingent  Comparative-Noncommercial 
Educational  FM.  A.B 

4.  Ultimate,  A.B 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  whidi  it 
applies  are  set  forth  in  an  Appendbc  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW„ 
Washington  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  fan  Gay,  Assistant  Cliief, 
Audio  Services  Division,  Mass  Media  Bureau. 
(FRM  Doa  88-29865  Piled  12-28-B8;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
(NaAC-7S81 

First  Federal  Savings  and  Loan 
AssodaUon  (rf  Elgiiv  Elgin,  HHnoia: 
Rnal  Action  Approval  of  Conversion 
and  Holding  Company  AppNcations 

Date:  December  16, 1988. 

Notice  is  hereby  given  that  on 
December  9, 1988.  the  General  Counsel 
and  the  Executive  Director  of  the  Office 
of  Regulatory  Activities  (or  their 
respecGve  designees),  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Elgin,  Elgin.  Illinois, 
(the  "Association")  for  permission  to 
convert  to  the  stock  form  of  organization 
pursuant  to  a  volimtary  supervisory 
conversion,  and  the  application  of 
University  Financial  Corporation. 
Chicago,  niinois  to  acquire  control  of  the 
Association. 

By  the  Federal  Home  Loan  Bank  Board, 
lolin  F.  Ghizzoai, 
Assistant  Secretary. 

(FR  Doc  68-29979  Filed  12-28-88;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Second  Report  on  Tariff  Automation 
Inquiry 

December  23. 198a 

The  original  Notice  of  Inquiry  on 
Tariff  Automation  was  published  in  the 
Federal  Register  on  December  22, 1987 
(52  FR  48504).  Written  comments  in 
response  to  the  notice  were  received 
and  the  Commission's  "Report  on  Tariff 
Automation  Inquiry"  was  published  in 
the  Federal  Renter  on  April  20, 1988  (53 
FR  13066). 


On  June  IS.  1988  (53  FR  22048),  a 
further  notice  was  published,  entitled: 
"Inquiry  on  Tariff  Automation;  Delay  in 
Issuance  of  Request  for  Proposals."  In 
this  most  recent  notice,  the  Conunission 
indicated  that  it  would  reassess  the 
proposed  ATFI  system  and  issue  a 
Request  for  Proposals  (RFP)  later  than 
originally  scheduled.  The  Commission 
explained: 

Issnes  raised  by  the  House  Sul>coinmittee 
on  Information,  Justice,  and  Agriculture 
(Subcommittee)  and  by  Ae  Office  of 
Management  and  Budget  (OKB3]  have 
prompted  the  delay. 
•   •   *   •  * 

The  concerns  expressed  by  the 
Subcommittee  and  0MB  ceiUer  on  the 
'remote  retrieval'  feature  in  the  proposed 
system.  This  feature  would  allow  the 
shipping  public  to  dial  for  acceM  to  an 
individual  tariff  of  a  carrier  or  conference 
and  would  give  access  to  one  tariff  at  a  time. 
However,  it  would  not  provide  for 
sophisticated  searches. 

Qaestions  concerning  the  "remote  retrieval' 
feature  are  based  on  perceptkme  that  die 
Commission  would  compete  with  existing  or 
intended  value-added  services  offered  by 
private  sector  firms.  The  Commission, 
however,  does  not  intend  to  provide  these 
value-added  services. 

Since  June,  1988,  the  Commission  has 
been  reassessing  the  functionahty  of  the 
ATFI  system,  especially  in  the  area  of 
remote  retrieval.  This  process  has 
involved  a  dialogue  with  officials  from 
Congress  and  the  Executive-branch. 

Dming  die  same  period,  technical 
revisions  were  made  to  the  RFP  to 
reflect  new  funding  exigencies  and  legal 
requirements.  In  October,  1988,  the 
Commission  issued  a  second  draft  RFP 
for  comment  to  some  200  potential 
offerors  on  the  technical  revisions  made. 
However,  the  Commission  remained 
concerned  about  the  questions  on 
remote  retrieval  and  stated  in  the  letter 
transmitting  the  second  draft  RFP: 

The  remote  retrieval  issue  has  not  t>een 
finally  decided.  Accordingly,  this  draft  RFP  is 
issued  with  the  remote  retrieval  question  still 
open.  That  issue  will  be  decided  in  the  final 
RFP. 

The  letter  of  transmittal  further 
cautioned  potential  bidders  that  the 
original  RFP  language  providing  for 
"remote  retrieval"  could  be 
substantially  changed  in  the  final  RFP  to 
be  issued  in  January,  1989. 

The  Commission  intends  to  issue  the 
Hnal  RFP  as  scheduled  and  is  herein 
resolving  the  remote  retrieval  issue  for 
inclusion  in  Aie  RFP.  The  Commission 
understands  that  meaningftii  proposals 
in  response  to  the  RFP  cannot  be 
submitted  with  this  aitical  issue  left 
unanswered. 

After  much  analysis  and 
reconsideration,  the  Commission  has 


decided  to  retain  the  functionality  of  its 
proposed  Automated  Tariff  Filing  and 
information  System  ("ATFI")  as 
currendy  described  in  the  second  draft 
RFP.  It  will  accordingly,  be  repeated  in 
the  final  RFP.  This  will  include  access 
functions  which  have  been  commonly 
referred  to  as  "remote  retrieval"  or 
"dial-up  access."  The  Commission 
recognizes,  however,  that  these  terms  do 
not  begin  to  accurately  describe  the 
functions  as  set  forth  in  the  RFP 
specifications  and  believes  that  the 
issue  thus  far  may  have  been  obscured 
by  the  use  of  such  technological  catch- 
words. The  specifications  should, 
therefore,  be  carefully  read  for  a  full 
imderstanding.  See  especially 
Attachment  J-l  to  the  RFP. 

The  controlling  question  is:  In 
designing  the  functionality  of  its  ATFI , 
system,  has  the  Commission  properly 
considered  and  balanced  competing 
interests,  such  as  (1)  the  8]r8tem'8  utility 
to  shippers,  carriers  and  <Aher  members 
of  the  shipping  public,  and  (2)  the  future 
role  of  private-sectcn-  information 
services?  The  Commission  believes  it 
has. 

In  October,  1988,  a  year  before  d>e 
Commission  beard  of  any  complaints 
about  "remote  retrieval,"  its  private- 
sector  contractor  issued  "A 
Comprehensive  Study  of  die  Feasibility 
of  an  Automated  Tariff  System."  This 
report  accurately  describes  the  proposed 
functionality  of  the  ATFI  system  in 
terms  sufficiently  precise  for  private- 
sector  firms  to  fully  understand  for  the 
purpose  of  submitting  proposals.  This 
public  report  was  considered  and 
discussed  by  the  Commission's  Industry 
Advisory  Committee  at  the  time  and 
there  were  no  objections  to  "remote 
retrieval."  Most  of  the  ftuictionality 
language  of  this  report  is  adopted  in 
attachment  f-1  of  the  present  RFP. 

More  importantly,  vfiih  the  approval 
of  the  Conunission  and  the  Advisory 
Committee,  the  Feasibihty  Study  Report 
suboptimized  ATFI's  public  retrieval 
functions  as  an  CKx:ommodation  to 
private-sector  information  firms: 

FMC  does  not  want  to  compete  with  third- 
party  services  for  the  provision  of 
sophisticated  retrieval  and  analysis  of  tariff 
data  for  shippers,  carriers,  and  others  in  the 
private  market  Page  IV-8. 

Accordingly,  the  self-imposed 
restrictions  would  allow  the  general 
public  to  perform  only  "relatively 
rudimentary"  retrievals  of  tariffs,  and 
essentially  no  analysis  of  the  data. 

In  consideration  of  the  statutory 
duties  of  the  Commission  and  the 
available  technology  required  for  it  to 
properly  perform  these  functions,  the 
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1986  accommodation  appeared 
reasonable.  It  still  does. 

The  shipping  public  should  also 
benefit  from  this  modem  technology  by 
being  allowed  to  obtain  basic,  raw  tariff 
data  on  a  limited  basis.  For  more 
sophisticated  services,  the  utilization  of 
third-party  vendors,  both  for  filing  and 
retrieval,  is  continued  to  be  encouraged. 
An  efficient  tariff  filing  and  retrieval 
network  will  promote  fair  competition 
and  facilitate  trade. 

Accordingly  and  after  further 
analysis,  the  Commission  believes  that 
it  has  sufficiently  considered  all  policies 
and  conflicting  interests  involved  in  the 
proposed  system  and  has  struck  a 
proper  balance  in  retaining  the 
functionality  of  ATFI  as  originally 
devised  in  the  Feasibility  Study,  and  as 
further  refined  In  the  RFP.  The  final  RFP 
will  be  issued  in  early  January,  1989. 

By  the  Commission. 
Tony  P.  Kominoth, 

Assistant  Secretary. 

(FR  Doc.  8»-29930  Filed  12-28-88:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Board  of  Qovemora  of  the  Federal 
Reeerve  System 

Agency  Forme  Under  Review 

December  22, 1988. 

Background 

On  June  16, 1984,  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  Incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  8F  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s]  will  be 
placed  into  OMB's  public  docket  files. 
The  following  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 


submitted  to  the  Board  for  final 

approval  under  OMB  delegated 

authority. 

DATC  Comments  must  be  received  on  or 

before  January  13, 1989. 

ADDMSS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington.  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  and  5:15  p.m.  except  as 
provided  in  i  281(a)  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  2ei.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503. 

FOR  FURTHm  INromiATK>N  CONTACT:  A 

copy  of  the  request  for  clearance  (SF  83), 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Fred  Schroeder — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
(202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following  report' 

Report  title:  Report  of  Claims  on 
Selected  Foreign  Countries  by  U.S. 
Branches  and  Agencies  of  Foreign 
Banks. 

Agency  form  number:  FR  2029B. 

OMB  Docket  number:  7100-0084. 

Frequency:  Semiannually. 

Reporters:  U.S.  branches  and  agencies 
of  foreign  banks. 

Annual  reporting  hours:  330. 

Estimated  average  hours  per 
response:  3. 

Estimated  number  of  respondents:  55. 

Small  businesses  are  not  affected. 

General  description  of  report: 

This  information  collection  is 
voluntary  (12  U.S.C.  3105(b))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

U.S.  branches  and  agencies  of  foreign 
banks  report  their  claims  on  foreign 
countries  semiannually.  The  Federal 


Reserve  System  provides  the  data  to  the 
Bank  for  International  Settlements  for 
the  semi-annual  survey  of  the  maturity 
of  bank  lending. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22. 1988. 
William  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc.  88-29881  Filed  12-28-88:  8:45  am] 
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Agency  Forme  Under  Review 

December  22. 1988. 
Background 

On  June  15, 1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  In  6  CFR 
1320.9."  Board-approved  collection  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and   . 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATK  Comments  must  be  received  on  or 
before  January  13, 1080. 
ADDIWM:  Comments,  which  should  refer 
to  the  OMB  Docket  number  should  be 
addressed  to  Mr.  WiUiara  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  NW..  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.  except 
as  provided  in  |  2ei(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  2ei.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building.  Room  3208. 

Washington.  DC  20503. 

row  RMTHm  INRMMATION  CONTACT:  A 

copy  of  the  request  for  clearance  (SF  83). 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer— Fred  Schroeder— 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
(202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  a  revision  to  the 
following  report- 
Report  title:  Domestic  Finance 
Company  Report  of  Consolidated  Assets 
and  Liabilities. 

Agency  form  number:  FR  2248. 

OMB  Docket  number:  7100-0005; 

Frequency:  Monthly. 

Reporters:  Domestic  finance 
companies. 

Annual  reporting  hours:  2.045. 

Estimated  average  hours  per 
response:  1.1  hours,  except  1.4  hours  in 
March.  June.  September,  and  December. 

Estimated  number  of  respondents: 
142. 

Small  businesses  are  affected 
General  description  of  report' 
This  information  collection  is 
voluntary  (12  U.S.C.  225(a)]  and  is  given 
confidential  treatment  (5  U.S.C. 
562(b)(4)). 

This  report  collects  information  on 
major  categories  of  consumer  and 
business  credit  extended  by  domestic 
finance  companies  and  on  major  short- 
term  liabilities  outstanding.  The  key 
revision  is  the  addition  of  five 
supplemental  items  that  seek  data  on 
securitized  financing  receivables. 
Specifically  the  new  items  request  the 
outstanding  balances  of  installment 
credit  extended  by  the  finance  company 
that  have  been  packaged  and  sold  and 
included  as  collateral  for  an  asset- 
backed  security.  The  data  on  the  report 
are  used  by  the  Federal  Reserve  for 
assessing  aggregate  credit  market 
activity. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22, 1988. 
William  W.  WUet. 
Secretary  of  the  Board. 
(PR  Doc.  88-29882  Piled  12-28-88;  8:45  am] 
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Agency  Forme  Under  Review 

December  23, 198a 

Background 

On  June  16, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  Uie  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instnunent(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
%vitn  an  analysis  of  comments  and 
recommenndations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATK  Comments  must  be  received  on  or 
before  January  30, 1989. 
ADDRtM:  Comments,  which  should  refer 
to  the  Agency  form  number,  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW,  Washington,  DC  20561,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.,  and  6:15  p.m.,  except 
as  provided  in  |  2ei.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  281.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
TOR  rURTHIR  INFORMATION  CONTACT 

A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 


Clearance  Officer— Martha  Bethea. 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
(202^52-3181). 

Proposal  To  Implement  Under  OMB 
Delegated  Authority  the  FoUotving 
Report 

1.  Report  title:  Report  of  Foreign  (Non- 
U.S.)  Currency  Deposits. 

Agency  form  number  FR  2915. 

OMB  Docket  Number  7100-0237. 

Frequency:  Monthly  or  quarterly. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  600. 

Number  of  Respondents:  100. 

A  verage  Hours  per  Response:  5. 

Small  businesses  are  not  affected. 

General  description  of  report 

The  Board  of  Governors  of  the  Federal 
Reserve  System  has  decided,  in 
response  to  an  inquiry  forwarded  to  it 
by  the  Federal  Reserve  Bank  of  Chicago, 
not  to  object  to  issuance  of  foreign 
currency  deposits  at  depository 
institutions  in  the  United  States  after 
December  31, 1989.  The  Board  does  not 
expect  such  deposits  to  increase  rapidly, 
or  ultimately  to  acamiulate  to  a  large 
amount  given  the  existing  availablity  of 
effectively  similar  Instruments. 
However,  to  the  extent  that  depository 
institutions  issue  foreign  currency 
deposits,  a  procedure  for  converting  the 
value  of  such  deposits  into  dollars  for 
reporting  purposes  and  some  limited 
additional  reporting  are  necessary.  The 
proposed  new  reporting  form  will  enable 
the  Federal  Reserve  to  exclude  foreign 
currency  deposits  from  measures  of  the 
monetary  aggregates. 

This  report  is  authorized  by  Federal 
law  (12  U.S.C.  248(a)).  Data  reported  will 
be  given  confidential  treatment  (5  U.8.C 
652(b)(4)). 

Board  of  governors  of  the  Federal  Reserve 
Syilem,  December  23, 1988. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  88-29978  Plied  12-28-68;  8:45  am) 

BILLINO  coot  UIO-OI-M 

Cttange  in  Benic  Control:  Aoquieltione 
of  Sharea  of  Banks  or  Banic  Holding 
Companiee;  Qeraid  E.  Qundereon,  et 
at 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(|))  and 
t  226.41  of  the  Board's  Regulation  Y  (12 
CFR  226.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
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set  forth  iB  (Mcairapk  7  of  tlw  Act  (12 
U.8.C.  iwrOMT)). 

The  notice*  are  available  for 
immediate  iiupectlen  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
procecaii^  they  wIM  aleo  be  available 
for  inspa<iian  at  the  offioae  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  wrritlng  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offlces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Jenuary  12, 1980. 

A.  Fedaral  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening.  Senior  Vice 
President)  025  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Geralds.  Gundenon,  Doug 
lohnson,  Rodney  E.  Banks,  Richard  L 
Tollefson.  LaVon  Johnson.  Gene 
Johnson,  Adrian  H.  Pre  vert  Charles  R. 
Carlson,  Swanson  Brothers  (Partnership) 
Ronald,  Jerry  &  Dennis,  principals, 
Harold  V.  Johnson.  Marian  Carlson, 
Dwain  Komm.  Elwin  F.  Banks,  and 
Lowell  C.  Brickson.  Russell  Johnson,  all 
of  Wausa.  Nebraska;  Mark  J.  Behm, 
Hartington.  Nebraska.  Robert  H.  and 
Randal  Meyer,  Randolph,  Nebraska,  and 
Lowell  Koehn,  Osmond.  Nebraska;  to 
acquire  an  additional  61.94  percent  of 
the  voting  shares  of  Wausa  Banchares, 
Inc.,  Wausa.  Nebraska,  and  thereby 
indirectly  acquire  Commercial  State 
Bank,  Wausa.  Nebraska. 

2.  Garold.  Brenda,  Jenifer  and  Allison 
Pryor,  all  of  Denver,  Colorado;  to 
acquire  50.3  percent  of  the  voting  shares 
of  First  Investco.,  Inc.,  and  thereby 
indirectly  acquire  The  First  State  Bank 
of  Wiggins,  Wiggins  Colorada 

3.  Jack  R.  Yoakum,  Locust  &ove, 
Oklahoma;  to  acquire  an  additional 
41.53  percent  of  the  voting  shares  of 
Locust  Grove  Banshares,  Inc.,  Locust 
Grove,  Oklahoma,  and  thereby 
indirectly  acquire  Bank  of  Coounerce. 
Chouteau,  Oklahoma,  and  Bank  of 
Locust  Grove,  Locust  Grove,  CMclahoma. 

B.  Federal  Reserve  Bank  of  Chicago. 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  George  and  Ruth  Pingrey;  to  acquire 
62  percent  of  the  voting  shares  of 
Aurelia  FT  &  S  Bankshares,  Inc., 
Aurelia,  Iowa,  and  thereby  indirectly 
acquire  First  Trust  &  Savings  Bank, 
Aurelia,  Iowa. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Htirry  W.  Green,  Vice 
President)  101  Maricet  Street,  San 
Francisco,  Cahfomia  94105: 

1.  William  W.  and  Joan  T.  Becker. 
Kingman,  Arizona:  to  acquire  an 
additional  1.75  percent  of  the  voting 
shares  of  The  Stoclunen's  Bancorp, 
Kingman,  Arizona,  and  thereby 


indirectly  acquire  The  Stockman's  Bank. 
Kingman.  Arizona. 

2.  Antonio  Crimalda,  Cottonwood. 
Arizona:  to  acquire  22,4  percent  of  the 
voting  shares  of  Verde  Valley  Bancorp, 
Cottonwood,  Arisona. 

Board  of  Govimors  of  the  Federal  Reserve 
System.  December  22, 1988. 

laaiea  McAfee, 

A§aoctat0  SBcratary  oftha  Board. 

(FR  Doc.  88-29609  Filed  12-28-88:  Mi  an) 
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Brunswick  Bancorp  ot  al;  AppOcationa 
to  Enflaga  da  Novo  In  Parmlaalbla 
Nonbanklnfl  Aetlvftlaa;  Corractlon 

This  notice  corrects  a  previous 
Fethral  RsghHer  notice  (FR  Doc.  88- 
28437]  puhUehed  at  page  48924  of  the 
issue  for  Monday,  December  12, 1968. 

Under  the  Federal  Reacrve  Bank  of 
Philadelphia,  the  aatoy  for  Keystone 
Financial,  Inc  is  amended  to  read  as 
follows: 

1.  Keyttone  Financial  Inc., 
HaRisburg.  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary.  Keystone 
Brokerage,  Inc.  Williamsport. 
Pennsylvania,  in  the  provision  of 
brokefa^e  services  restricted  to  buying 
and  selling  securities  soley  as  agent  for 
the  account  of  customers  and  the 
purchase  and  redemption  of  shares  of 
mutual  funds  and  onit  investment  trusts 
as  agent  for  the  account  of  customers 
pursuairt  to  S  225.25(b}(15)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  states  of  Pennsylvania, 
Virginia,  New  York  and  Florida. 

Cominenta  on  this  application  must  be 
received  by  January  12, 1980. 

Board  of  Governor*  of  the  Federal  Reserve 
Systea,  December  22. 1988. 
lamas  McAfaa, 

Associate  Secretory  of  the  Board. 
[FR  Doc  88-2g»78  Filed  12-28-88:  6:45  am) 
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National  Bank  of  Canada  at  al.; 
Applicationa  To  Engaga  da  novo  in 
Permiaailila  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted  such  activttiaa  wfll  ba  candncted 
throughout  the  Unllsd  States. 

Each  application  is  available  for 
inunedlale  Inapectloa  at  the  Federal 
Reserve  Bank  Indieatad.  Once  the 
applicatkia  has  beaa  aooeptad  for 
processing,  it  will  also  be  avaiUble  for 
liupactkon  at  Iha  offices  of  the  Board  of 
Governors.  Interested  parsons  may 
express  their  views  in  %vriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  hearing,  identifying 
speciHcally  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  20. 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President]  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  National  Bank  of  Canada, 
Montreal,  Canada;  to  engage  de  novo 
through  its  subsidiary.  National  Canada 
Corporation,  Chicago,  Illinois,  in  real 
estate  lending  and  general  corporate 
lending  pursuant  to  {  225.25(b)(1)  of  the 
Board's  Regidation  Y.  Comments  on  this 
application  must  be  received  by  January 
11, 1969. 

B.  Fedaral  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President]  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Waskom  Bcmcshares.  Inc., 
Waskom,  Texas;  to  engage  de  novo  in 
providing  accident  health  and  bfe 
insurance  that  is  directly  related  to  the 
extension  of  credit  by  an  institution 
within  the  bank  holding  company 
organization  pursuant  to  %  225.25(b)(8) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22. 19ea 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-29860  Filed  12-28-88:  8:45  am) 
enjjNO  cooc  siio-ei-a 


Tht  National  Baneorp  of  Kantuofcy,  at 
al.,  Formations  of;  AeqirisKlons  by;  and 
Margars  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
I  226.14  of  the  Board's  Regulation  Y  (12 
CFR  22S.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C,  1842(c]). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  ivritlng  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
19, 1989. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 
1.  The  National  Bancorp  of  Kentucky, 
Lexington,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  National 
Bank  &  Trust  Company  of  Paris,  Paris, 
Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President]  230 
South  LaSaUe  Street  Chicago.  Illinois 
60690: 

1.  O.A.K.  Financial  Corporation, 
Byron  Center,  Michigan;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Byron 
Center  State  Bank,  Byron  Center, 
Michigan.  Comments  on  this  application 
must  be  received  by  January  16, 1989. 

2.  Tompkins  Bancorp,  Inc.,  Avon, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Tompkins  State  Bank, 
Avon,  Illinois. 

3.  Veedersburg  Bank  Corporation, 
Veedersburg,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Veedersburg  State  Bank,  Veedersburg. 
Indiana.  Comments  on  this  application 
must  be  received  by  January  13, 1989. 


C.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C,  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of 
Cumberiand  City  Bank,  Cumberiand 
City,  Tennessee.  Comments  on  this 
application  must  be  received  by  January 
16, 1989. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  2S0  Marquette  Avenue, 
Minneapolis,  Minnesota  65480: 

1.  Lakeland  Bancshares,  Inc.,  Lyle, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Lyle,  Lyle, 
Minnesota,  a  de  novo  bank. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President]  400 
South  Akard  Street  Dallas,  Texas  76222: 

1.  Miami  Bancshares,  Inc.,  Miami, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank  of 
Miami,  Miami,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Decemt>er  22, 1988. 
Jamea  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-29861  Filed  12-28-88;  8:46  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  DIsaaaa  Control 

National  Institute  for  Occupational 
Safety  and  Health,  Board  of  Scientific 
Counaelors;  Meeting 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

Name:  Board  of  Scientific  Counselors 
(BSC). 

Date:  January  19-20, 1989. 

Place:  Auditorium  B,  Centers  for 
Disease  Control,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 

Time  and  Type  of  Meeting:  Closed — 
8:30  a.m.-12  noon,  January  19;  Open— 12 
noon-5  p.m.,  January  19;  Open — 8:30 
a.m.-ll  a.m.,  January  20;  Closed — 11 
a.m.-12  noon,  January  20. 

Contact  Person:  Roy  M.  Fleming, 
Sc.D.,  Executive  Secretary,  BSC  NIOSH. 
CDC,  1600  Clifton  Road.  NE.,  Atlanta, 
Georgia  30333,  Telephone:  Commercial: 
(404)  639-3343,  FTS:  236-3343. 

Purpose:  The  Board  is  charged  with 
advising  the  Director  of  NIOSH  on  the 


scientific  quality  and  efficacy  of  the 
Institute's  research. 

Agenda:  Agenda  items  for  the  meeting 
will  include  announcements, 
consideration  of  minutes  of  the  previous 
meeting,  a  report  from  the  Director  of 
NIOSH,  a  discussion  of  activities  related 
to  notification  of  individual  workers 
associated  with  cohort  studies,  a 
discussion  of  surveillance  programs,  a 
presentation  on  the  Health  Hazard 
Evaluation  program,  a  discussion  of 
strategic  research  needs,  and  plans  for 
future  site  visits  of  NIOSH  research 
divisions.  Beginning  at  8:30  a.m.  through 
12  noon,  January  19,  and  from  11  a.m. 
through  12  noon,  January  20,  the  Board 
will  discuss  certain  matters  the  public 
disclosure  of  which  would  constitute  a 
violation  of  sections  662b(c)(6)  and/or 
652b(c)(9)(B]  of  Tide  6,  US  Code,  related 
to  personal  privacy.  Therefore,  pursuant 
to  said  provisions  and  the  determination 
of  the  Director,  CDC,  these  portions  of 
the  meeting  will  not  be  open  to  the 
public. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  portions  of  the  meeting  so 
indicated  are  open  to  the  public  for 
observation  and  participation.  Anyone 
wishing  to  make  an  oral  presentation 
should  notify  the  contact  person  listed 
above  as  soon  as  possible  before  the 
meeting.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairperson  and  as 
time  permits. 

A  roster  of  members  and  other 
relevant  information  regarding  the 
meeting  may  be  obtained  from  the 
contact  person  listed  above. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  88-29918  Filed  12-28-68;  8:45  am] 
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Food  and  Drug  Administration 

(Docket  Nos.  S7A-00SS,  aSA-0120,  and 
«8A-02113] 

Request  for  Exemption  From  Federal 
Preemption  of  State  and  l.ocal  Medical 
Device  Requirements;  Hearing  AM 
Devices;  Statea  of  Connecticut, 
Vermont,  and  Mlaaouri  StatutM; 
Availability 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
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availability  of  retponses  to  requests  for 
advisory  opinions  concerning  the 
applicability  of  the  preemption 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act]  to  certain 
Connecticut,  Vermont,  and  Missouri 
hearing  aid  statutes  or  bills. 
ADOACSa:  Individual  copies  of  the 
advisory  opinions  may  be  obtained  from 
the  Office  of  Standards  and  Regulaticms. 
Center  for  Devices  and  Radiological 
Health  (HFZ-84).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20657. 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  M.  Sheehcm.  Center  for  Devices 
and  Radiological  Health  [HFZ-&4).  Food 
and  Drug  Adhninistration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  MPORMATION:  FDA  is 
announcing  that  it  has  issued  responses 
to  three  requests  for  advisory  opinions 
concerning  the  appUcability  of  the 
medical  device  preemption  provisions 
under  section  521  of  the  act  (21  U.S.C. 
360k)  to  certain  State  laws  for  hearing 
aid  devices.  FDA  is  now  making  these 
advisory  opinions  available  to 
interested  persons  as  follows: 

Connecticut— Docket  No.  87A-0098: 
On  March  2a  1967.  Stanley  K.  Peck. 
State  of  Connecticut  Department  of 
Health  Services,  requested  an  advisory 
opinion  on  whether  section  20-396(4)  of 
the  Connecticut  general  statutes 
precluding  a  hearing  aid  dealer  from 
selecting  a  hearing  aid  for  the  customer 
is  preempted  by  section  521(a)  of  the  act 
and  21  CFR  801.420(c)(3).  FDA's 
advisory  opinion  states  that  Connecticut 
statute  20-396(4)  is  a  Ucensing  provision 
for  hearing  aid  dealers.  Therefore,  it  is 
not  a  requirement  with  respect  to  a 
device  within  the  meaning  of  section  521 
of  the  act  and  is  not  preempted. 

Vermont— Docket  No.  8aA-0120:  Greg 
Ziegler,  2l8t  Century  Products,  Inc.,  also 
requested  an  advisory  on  March  23. 
1988,  regarding  the  enforceability  of  a 
pending  Vermont  Senate  bill  S.  269 
which  imposes  conditions  for  the  sale  of 
hearing  aids  which  differ  from  FDA 
requirements.  The  legislation  would 
prohibit  the  waiver  of  a  medical 
evaluation  by  an  informed  adult  prior  to 
the  purchase  of  a  hearing  aid  as 
provided  in  21  CFR  801.421.  FDA's 
advisory  opinion  states  that  the 
Vermont  requirement  if  enacted  under 
Senate  bill  S.269,  would  be  preempted 
by  section  521(a)  of  the  act,  because  it 
would  be  different  from  the  Federal 
requirement  for  hearing  aids. 

Missouri— Docket  No.  88A-0213:  On 
May  25, 1988,  Q.  Russell  Hatchl, 
represeptative  for  Clohan.  Adams,  and 
Dean.  Attorneys  at  Law,  requested  an 


advisory  opinion  on  whether  section 
346.2Sai  of  the  Missouri  statute  which 
prohibits  the  sale  of  hearing  aids 
directly  through  the  mail  to  the 
consumer  is  preempted  by  section  521(a) 
of  the  act.  FDA's  advisory  opinion  states 
that  section  346.250.1  (rf  the  Missouri 
statute  is  not  directly  rdated  to  the 
safety  or  the  effectiveness  of  the  device. 
Therefore,  it  is  not  a  requirement  with 
respect  to  a  device  within  the  meaning 
of  section  521  of  the  act  and  is  not 
preempted. 

Each  of  the  three  advisory  (^unions  is 
available  for  public  examination  under 
the  dodcet  munber  assigned  to  the 
respective  requests  ia  the  Dockets 
Management  Brandi  (HFA-305).  Food 
and  Drug  Administrattoa.  Rra.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
between  9  a.m.  and  4  pja.,  Monday 
through  Friday. 

Although  there  is  no  requirement  to 
publish  advisory  opinions  issued  under 
21  CFR  10.85.  FDA  has  decided  to  do  so 
in  this  instance. 

Dated:  December  21, 196& 
|oha  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-29988  Filed  12-28-88: 8:45  am) 
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Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

General  and  Plastic  Surgery  Devices 
Panel 

Date,  time,  and  place.  January  26. 
1989,  9  a.m..  Auditorium.  Wilbur  J. 
Cohen  Bldg.,  330  Independence  Ave. 
SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
O^n  public  hearing,  9  a.m.  to  10  a.m.: 
open  committee  discussion.  10  a.m.  to  4 
p.m.;  closed  committee  deliberations,  4 
p.m.  to  5  p.m.;  Paul  F.  Tilton,  Center  for 
Devices  and  Radiological  Health  (HF2^ 
410),  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-7238, 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 


effectiveness  of  devices  cnrrentiy  in  use 
and  makes  recommendations  for  theh- 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  5, 1989, 
and  subinit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  status  report 
on  silicone  mammary  prostheses.  The 
committee  may  also  discuss  a 
reclassification  petition  for  suction 
lipectomy  devices  and  premarket 
approval  applications  for  surgical  glove 
dusting  powder  and  a  nylon  surgical 
suture. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  or  commercial  information 
regarding  the  manufacture  of  surgical 
glove  dusting  powder  or  other  devices 
under  review  by  the  committee.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Ophthalmic  Devices  Panel 

Date,  time,  and  place.  January  26k 
1989,  9  a.m..  Auditorium.  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW..  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a  jn.; 
open  committee  discussion,  10  a.m.  to  3 
p.m.;  closed  committee  deliberations,  3 
p.m.  to  4  p.m.;  open  committee 
discussion,  4  p.m.  to  5  p.m4  Daniel  W.  C. 
Brown,  Center  for  Devices  and 
Radiological  Health  (HFZ^60),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  209ia  301-427- 
7320. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety, 
effectiveness,  and  suitability  for 
marketing. 

Agenda — C^)en  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 


contact  person  before  January  2, 1989, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  fte 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  TTie 
conunittee  will  discuss  general  issues 
relating  to  approvals  of  premarket 
approval  applications  (PMA's)  for 
intraocular  lenses  (lOL's)  and  contact 
lenses.  The  committee  will  also  discuss 
general  issues  relating  to  other 
ophthalmic  devices  and  requirements 
for  PMA  approval 

Closed  committee  deliberation.  The 
committee  may  discuss  trade  secret  or 
confidential  commercial  information 
relevant  to  PMA's  for  lOL's,  contact 
lenses,  or  other  ophthalmic  devices. 
These  portions  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C  552b(c)(4]), 

Vaccines  and  Related  Koiogicai 
Products  Advisocy  Committee 

Date,  time,  cmd place.  January  30  and 
31, 1989.  and  February  1, 1989,  8:30  a.m., 
Bldg.  31,  Conference  Rm.  10.  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  January 
30. 1989,  8:30  a.m.  to  11  a.m.;  open 
committee  discussion,  11  a.m.  to  3:15 
p.m.;  open  public  hearing,  3:15  p.m.  to 
4:15  p.m.,  unless  public  participation 
does  not  last  that  long;  closed  committee 
deliberations,  4:15  pan.  to  5:30  p.m.; 
closed  committee  deliberations,  January 
31. 1989,  8:30  ajn.  to  5:30  p.m.;  open 
committee  discussion.  February  1, 1989, 
8:30  a.m.  to  1  p.m.;  Jack  Gertzog,  Center 
for  Drug  Evaluation  and  Research 
(HFD-9).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD  20857. 
301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases.  The  committee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  13, 1989. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 


arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  Indicatioo  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
January  3a  1989.  the  conunittee  will 
discuss  Haemophilus  influenzae  Type  B 
Conjugate  Vaccine,  and  on  February  1. 
1989,  inQuenza  vaccine  formulation  for 
the  1989-1990  flu  season. 

Closed  committee  deliberations.  On 
January  30  and  31, 1989,  the  committee 
win  discuss  trade  secret  or  confidential 
commercial  information  relevant  to 
pending  license  applications  and 
investigational  new  drugs.  This  portion 
of  the  meeting  will  be  dosed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  and  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  spedflc  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  Usted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  nut 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  fadlitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  {Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  ia205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
partidpants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  the  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  perscHi  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  wiU  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  spectik  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  hsl  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration.  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
ajn.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  begixming  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Ad  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Ad  (Pub.L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purpose^, 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
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certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  prematjire 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  tinancial 
information  submitted  to  the  agency, 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14]  on  advisory 
committees. 

Dated:  December  18, 1988. 
Frank  F.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  88-29890  Filed  12-28-88;  8:45  am] 
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Health  Care  Financing  Administration 

Privacy  Act  of  1974 

agency:  Department  of  Health  and 
Human  Service  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  proposed  new  routine 
use  for  existing  systems  of  records. 

summary:  One  of  the  top  priorities  of 
the  Department  of  Health  and  Human 
Services  is  to  assure  high  quality  and 


effective  health  care  while  pursuing 
strategies  to  contain  or  moderate  health 
case  costs.  Progress  in  cost  analysis  and 
in  assessing  the  quality  and 
effectiveness  of  care  has  been  hampered 
by  the  lack  of  comprehensive  data  bases 
that  describe  patterns  of  cost  of  care 
given  to  patients.  The  Health  Care 
Financing  Administration  (HCFA) 
presently  has  routine  uses  in  place 
which  permit  release  of  identifiable  data 
to  State  Welfare  Departments  for 
administration  of  Medicaid  and  quality 
control  studies,  to  State  audit  agencies 
to  assist  in  the  audit  of  Medicaid 
eligibility  considerations,  and  to  State 
Licensing  Boards  for  review  of  unethical 
practices  or  nonprofessional  conduct.  By 
providing  access  to  the  wealth  of  data 
on  the  Medicare  population,  HCFA 
hopes  to  contribute  to  the  improved 
methods  of  assessing  health  care  cost 
and  of  measuring  the  quality  of  care  and 
comparing  the  effectiveness  of  various 
forms  of  medical  intervention.  To  meet 
this  goal,  HCFA  intends  to  make 
available  to  qualified  State  Agencies  the 
date  elements  available  in  our  systems 
needed  to  assess  the  cost  and  quality  of 
care.  Disclosures  would  be  subject  to 
safeguards  to  preserve  the 
confidentiality  of  information 
concerning  beneficiaries  from  further 
disclosiu^.  Therefore,  HCFA  is  adding  a 
new  routine  use  that  will  permit  us  to 
provide  Medicare  data  to  State 
agencies,  or  agencies  established  under 
State  law,  for  use  in  cost  containment 
and  in  improving  the  quality  and 
effectiveness  of  care.  The  new  routine 
use  would  be  added  to  the  systems 
notices  for  (1)  Medicare  Bill  File 
(Statistics).  HHS/HCFA/BDMS  No.  09- 
7O-0005;(2)  Carrier  Medicare  Claims 
Records,  HHS/HCFA/BPO  No.  09-70- 
0501;  (3)  Health  Insurance  Master 
Record,  HHS/HCFA/BPO  No.  09-70- 
0502;  (4)  Intermediary  Medicare  Claims 
Records.  HHS/HCFA/BPO  No.  09-70- 
0503;  (5)  End  Stage  Renal  Disease 
(ESRD)  Program  Management  and 
Medical  Information  System  (Registry), 
HHS/HCFA/BDMS  No.  09-70-0520;  and 
(6)  Common  Working  File,  HHS/HCFA/ 
BPO  No.  0»-7O-O526. 

EFFECTIVE  DATES:  The  proposed  new 
routine  use  shall  take  effect  without 
further  notice  on  or  before  January  30, 
1989,  unless  comments  received  on  or 
before  that  date  would  warrant  changes. 

ADDRESS:  Please  address  comments  to: 
Richard  A.  DeMeo,  HCFA  Privacy  Act 
Officer,  Office  of  Budget  and 
Administration,  Health  Care  Financing 
Administration,  G-M-1  East  Low  Rise 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207.  We  will 


make  comments  received  available  for 
inspection  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Grant,  Division  of 
Entitlement  Requirements,  Office  of 
Program  Operations  Procedures,  Bureau 
of  Program  Operations,  Health  Care 
Financing  Administration,  G-E-7 
Meadows  East  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Telephone  Number  (301)  966-6464. 

SUPPLEMENTARY  INFORMATION:  System 
Notice  09-70-0005,  Medicare  Bill  File 
(Statistics),  contains  records  on  bills  for 
services  furnished  to  persons  enrolled  in 
the  hospital  insurance  or  supplementary 
medical  benefits  part  of  the  Medicare 
program.  Also  included  are  demographic 
data  on  beneficiaries,  diagnosis  and 
surgery  data,  and  provider 
characteristics.  Data  in  this  file  are  used 
primarily  for  statistical  and  research 
purposes. 

System  Notice  09-70-0501,  Carrier 
Medicare  Claims  Records,  contains 
records  on  claims  for  Supplementary 
Medical  Insurance  Benefits  including 
itemized  bills  to  support  payment  to 
beneficiaries  and  to  physicians  and 
other  suppliers  of  medical  services. 

System  Notice  09-70-0502.  Health 
Insurance  Master  Record,  contains 
information  on  enrollment,  entitlement, 
utilization,  query  and  reply  activity, 
health  insurance  bill  and  payment 
record  processing,  workers' 
compensation  entitlement  information, 
and  entitlement  information  from  the 
Veterans  Administration  (VA). 

System  Notice  09-70-0503. 
Intermediary  Medicare  Claims  Records. 
contains  records  on  claims  for  Medicare 
benefits  submitted  by  providers  for 
reimbursement  on  a  reasonable  cost 
basis  including  hospital,  skilled  nursing 
facility  and  home  health  agency  bills. 

System  notice  09-70-0520,  End  Stage 
Renal  Disease  (ESRD)  Program 
Management  and  Medical  Information 
System  (Registry),  contains  records  on 
Medicare  ESRD  bills,  demographic 
enrollment  and  clinical  data  on 
beneficiaries,  and  data  on  ESRD 
facilities. 

System  Notice  09-70-0526.  Common 
Working  File,  contains  beneficiary 
specific  Medicare  entitlement 
utilization  and  claim  history  information 
for  payment  of  Medicare  benefits  to  or 
on  behalf  of  the  beneficiary.  Data  in 
these  files  are  used  to  administer  the 
Medicare  program  and  for  research  and 
statistical  purposes  related  to  evaluating 
the  operation  and  effectiveness  of  the 
Medicare  program. 

The  Privacy  Act  allows  us  to  di!"^lose 
information  routinely  without  ar 
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individual's  oonsent  if  the  information  is 
to  be  used  for  «  purpose  which  is 
compatible  wiih  the  purposes  for  which 
the  information  was  collected.  We 
disclose  information  for  "routine  uses" 
when  it  is  necessary  to  carry  out  our 
programs.  We  may  also  routinely 
disclose  information  to  other  Federal. 
State  or  local  or  private  agencies  or 
individuals  for  purposes  that  are 
compatible  with  the  purposes  of  our 
programs  when  the  benefit  of  the 
proposed  use  outweighs  the  effect,  or 
risk  of  any  effect,  on  the  privacy  of 
individuals. 

In  complying  with  the  technical 
requirements  of  the  Privacy  Act,  we  are 
proposing  to  add  the  routine  use  below 
to  the  above  named  systems  of  records: 

To  an  agency  of  a  State  Government, 
or  established  by  State  law,  for 
purposes  of  determining,  evaluating 
and/or  assessing  cost,  effectiveness, 
and/or  the  quality  of  health  care 
services  provided  in  the  State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

fb)  For  use  in  another  project  under 


the  same  conditions,  and  with  written 
authorization  of  HCFA: 

(c)  For  disclosure  to  a  property 
identified  person  for  the  purpose  of  an 
audit  related  to  die  project  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law;  and 
(4)  Secure  a  written  statement 

attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

The  new  routine  use  is  consistent  with 
the  Privacy  Act,  5  U.S.C.  552a(aM7), 
since,  as  previously  noted,  it  is 
compatible  with  the  purpose  for  which 
the  information  is  collected.  Because  the 
addition  of  this  new  routine  use  will  not 
change  the  purpose  for  which  the 
information  is  to  be  used  or  otherwise 
significantly  alter  the  system,  we  are  not 
preparing  a  report  of  altered  system  of 
records  under  5  U.S.C.  552a(o).  Editorial 
changes  and  other  administrative 
revisions  which  have  occurred  since  the 
last  publication  of  the  material  are  being 
incorporated  at  this  time.  We  are 
pubUshing  these  system  notices  below 
in  their  entirety  for  the  convenience  of 
the  reader. 

NotR. — In  addition  to  the  above,  the 
following  system  of  records  is  being 
republished.  System  No:  09-70-2002.  "HCFA 
Program  Integrity/Program  Validation  Case 
Files"  was  scheduled  to  be  transferred  to  the 
Office  of  the  Inspector  General  (OIG)  several 
years  ago,  but  never  was.  During  that  time, 
HCFA  has  maintained  control  of  the  system 
but  never  updated  it  for  administrative  and 
technical  corrections.  Because  the  OIG  will 
not  be  transferring  this  system  to  their  office, 
we  are  taking  this  opportunity  to  rename, 
renumber,  and  republish  it  below  in  its 
entirety.  This  system  will  be  the  "HCFA 
Utilization  Review  Investigatory  Files.  HHS/ 
HCFA/BPO"'  System  No.  09-70-0527. 


Date:  December  20. 1068. 
WilHam  L.  Ropst. 

Administrator,  Health  Caw  Financing 
Administration. 

09-70-OOOS 

SVSTSMNAMC: 

Medicare  Bill  File  (Statistics)  HHS, 
HCFA.  BDMS. 

SECUmTY  CLASStnCATIOM: 

None. 

SVSTEM  U>CATION: 

HCFA  DATA  CENTER,  Lyon  Building, 
7131  Rutherford  Road,  Baltimore. 
Maryland  21207. 

CATEOOmES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  enrolled  in  hospital  insurance 
or  supplemental  medical  benefits  parts 
of  the  Medicare  program. 

CATEOORIES  OF  RECOIIOS  M  THE  SVSTCM: 

Bill  data,  demographic  data  on  the 
beneficiary:  diagnosis  and  surgery 
codes;  provider  characteristics  and 
identifying  number  (including 
physicians). 

AUTHonrrY  rom  maintenance  of  the 

SYSTEM: 

Section  1875  of  the  Social  Seciuity  Act 
(42  U.S.C.  13950). 

PURPOSE(S): 

To  study  the  operation  and 
effectiveness  of  the  Medicare  program. 


ROUTIME  USES  OF  RECORDS  MAMTA 
THE  SVSTEM,  INCUNNNa  CATEOONtES  OF 
USERS  AND  THE  FURFOSCS  OF  SUCH  USES: 

Disclosure  may  be  made:  (1)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(2)  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
directly  related  to  the  administration  of 
Social  Security  programs. 

(3)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
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that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(4)  To  an  individual  or  organization 
for  a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
ifHCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/ or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished; 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
justiRcation  of  a  research  or  health 
nature  of  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 


understanding  of  and  willingness  to 
abide  by  these  provisions. 

(5)  To  entities  with  a  legitimate  need 
for  data  for  statistical  analyses  bearing 
on  Medicare  payment  policies  for 
inpatient  hospital  services.  Information 
disclosed  for  this  purpose  will  not 
include  a  beneficiary's  health  insurance 
claim  number,  race,  or  Medicare  status 
code;  the  beneficiary's  age  will  be 
identified  only  by  age  intervals;  the 
beneficiary's  residence  will  be  identified 
only  to  the  extent  of  stating  whether  he 
or  she  resides  in  the  same  State  as  the 
provider,  the  admission  and  discharge 
dates  will  be  identified  only  by  calendar 
quarter;  and  the  date  of  surgery  will  be 
identified  only  as  the  number  of  days 
after  admission. 

Each  of  the  Medicare  Provider 
Analysis  and  Review  (MEDPAR)  files — 
short-stay  hospital  services  file,  long- 
term  hospital  services  file,  skilled 
nursing  facility  services  file,  and  other 
provider  services  file — will  be  modified 
in  accordance  with  the  foregoing 
provisions  for  release.  The  entity  must 
agree: 

(a)  Not  to  try  to  identify  individual 
beneficiaries. 

(b)  Not  to  disclose  raw  data  to  any 
persons  except  contractors  for  data 
processing  and  storage  (and  it  must 
agree  to  require  any  sudi  contractor  not 
to  release  any  data  and  not  to  retain  any 
data  after  performing  the  contract). 

(c)  Not  to  link  this  information  to 
other  beneficiary-specific  records. 

(d)  Not  to  publish  or  otherwise 
disclose  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified,  and 

(e)  To  safeguard  the  confidentiality  of 
the  data  and  to  try  to  prevent 
unauthorized  access  to  it. 

(6)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(7)  With  respect  to  the  QC/MEDPAR 
file,  to  entities  with  a  legitimate  need 
for  data  for  the  purpose  of  conducting 
fesearch  on  the  quality  and 
effectiveness  of  care  provided  in 
hospitals.  Research  using  data  released 
under  this  routine  use  must  focus  on  the 
improvement  of  measures  for 
determining,  validating,  and  monitoring 
the  quality  and  efectiveness  of  hospital 
care  in  such  areas  as  access  to  care, 
outcomes  of  care,  and  effectiveness  of 


care  in  improving,  restoring,  or 
maintaining  the  independence  and 
functioning  of  Medicare  beneficiaries. 
Information  disclosed  under  this  routine 
use  will  be  limited  to  the  data  elements 
described  in  Apendix  A. 

The  QC/MEDPAR  file  may  be 
released  to  an  entity  ifHCFA 
determines: 

a.  That  the  use  or  disclosure  does  not 
violate  legal  limitations  under  which  the 
data  were  provided,  collected,  or 
obtained. 

b.  That  the  purpose  for  which  the 
disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  the  detailed  form  described 
in  Appendix  A; 

[2]  Is  reasonably  likely  to  be 
accomplished  in  view  of  the  capabilities 
of  the  requesting  entity  and  other 
factors;  and 

(3)  Is  of  sufficient  importance  to 
warrant  the  possible  effect  on  the 
privacy  of  the  individual  that  the 
disclosure  of  the  data  might  bring. 

c.  The  entity  must  submit  and  HCFA 
must  approve: 

(1)  A  research  plan  specifying  the 
objectives  of  the  research,  the  manner 
in  which  the  data  will  be  used,  the 
financial  support  for  the  plan,  and  the 
date  the  research  will  be  completed; 
and 

(2)  A  copy  of  any  report  by  a  panel  of 
recognized  experts  reviewing  the 
research  plan  (which  such  review  has 
been  performed). 

d.  The  entity  and  its  contractors,  if 
any,  must  sign  a  statement 
acknowledging  that  section  1106(a)  of 
the  Social  Security  Act,  which  prohibits 
the  disclosure  of  confidential 
information  and  imposes  criminal 
penalties,  may  apply.  They  must  also 
agree  to  the  following: — 

(1)  Not  to  link  the  data  to  other 
beneficiary-specific  records  to  use  the 
date  to  identify  individual  beneficiaries: 

(2)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  research  on  the 
quality  and  effectiveness  of  hospital 
inpatient  care,  including  but  not  limited 
to:  marketing  (identification  and 
targeting  of  under:  or  over-served  health 
service  markets  primarily  for  the 
purposes  of  commercial  benefit), 
insurance  (redlining  areas  deemed  to 
offer  bad  health  insurance  risks),  and 
adverse  selection  (identifying  patients 
with  high  risk  diagnoses); 

(3)  Not  to  disclose  the  data  to  any 
persons  unless  the  data  are  in 
aggregated  form  as  described  in 
paragraph  5.  The  data  may  be  disclosed 
to  a  contractor  for  data  processing  if: 


Federal  Register  /  Vol.  53,  No.  250  /  Thursday.  December  29.  1988  /  NotJces 


52795 


(a)  The  entity  specified  in  the 
research  plan  submitted  to  HCFA  that 
the  contractor  would  receive  the  data 
for  that  purpose,  or  the  entity  has 
obtained  written  authorization  from 
HCFA  to  make  the  disclosure  to  the 
contractor;  and 

[h]  The  contractor  has  signed  a 
confidentiality  statement  with  HCFA; 

[4]  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  not  be  identified 
(i.e.,  the  data  must  not  be  beneficiary- 
specific  and  must  be  aggregated  to  a 
level  where  no  data  cells  have  ten  or 
fewer  beneficiaries): 

(5)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFR  for  approval  prior 
to  publication; 

(6)  To  establish  appropriate 
administrative,  technical  procedural 
and  physical  safeguards  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauthorized  access  to  it; 

(7)  To  return  all  files  to  HCFA,  and 
destroy  any  copies  that  may  have  been 
made,  at  completion  of  the  research 
plan. 

(8)  To  an  agency  of  a  State 
Government,  or  established  by  State 
law.  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  ifHCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 


purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

[3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost,  quality,  and  efectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  coud  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries):  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

POUCtES  ANO  PfUCnCCS  FOR  STOmNQ, 
RETRIEVINa,  ACCCSSINa,  RETAININa,  ANO 

disposinq  of  rec0r08  in  the  system: 

storage: 

All  records  are  stored  on  magnetic 
tape. 

RETRIEVABILrrV: 

All  records  are  indexed  by  health 
insurance  claim  number  and  by  hospital 
provider  number. 

SAFEQUAROS: 

For  computerized  records,  safeguards 
established  in  accordance  with 
Department  standards  and  National 
Bureau  of  Standards  guidelines  (e.g., 
security  codes)  will  be  used,  limiting 
access  to  authorized  personnel. 

RETENTION  ANO  DISPOSAL: 

Records  are  maintained  with 
identifiers  as  long  as  needed  for 
program  research. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Bureau  of  Data  Management 
and  Strategy,  Room  2424,  Oak  Meadows 


Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

NOTmCATION  procedure: 

For  purpose  of  access,  «vrite  the 
systems  manager,  who  will  require 
name  of  system,  health  insurance  claim 
number  and  for  verification  purposes, 
name  (women's  maiden  name,  if 
applicable),  social  security  number, 
address,  date  of  birth  and  sex;  and  to 
ascertain  whether  the  individual's 
record  is  in  the  system,  utilization  and 
date  of  utilization  under  Part  A  or  Part  B 
of  Medicare  services,  home  health 
agency,  hospital  (inpatient),  hospital 
(outpatient)  or  skilled  nursing  facility. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
(These  access  procedures  are  in 
accordance  with  the  Department 
Regulations  (45  CFR  5b.5(a)(2).) 

CONTCSTINQ  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEOONICS: 

Medicare  enrollment  records: 
Medicare  bill  records:  Medicare 
provider  records  for  a  sample  of  persons 
treated  as  hospital  patients  (inpatient 
and  outpatient)  and  skilled  nursing 
facility  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-70-0501 
SYSTEM  NAMES: 

Carrier  Medicare  Claims  Records. 
HHS,  HCFA,  BPO. 

SECURrrv  classifications: 

None. 

system  location: 

Carriers  under  contract  to  the  Health 
Care  Financing  Administration  and  the 
Social  Security  Administration  (see 
Appendix  A.  Section  4.) 

Federal  Records  Centers. 

Bureau  of  Qualify  Control,  HCFA. 
Office  of  Systems  Analysis,  6325 
Securify  Boulevard,  Baltimore, 
Maryland  21207. 


BEST  COPY  AVAILABLE 
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HHS  Parklawn  Computer  Center.  5600 
Fishers  Lane.  Rockville,  Maryland  20857. 

CATtOOmU  OF  MOIVIOUAIS  COVSRCD  BY  THC 

SYsmi: 

Beneficiaries  who  have  submitted 
claims  for  Supplementary  Medical 
Insurance  (Medicare  Part  B],  or  are 
eligible,  or  individuals  whose  enrollment 
in  an  employer  group  health  benefits 
plan  covers  the  beneficiary. 


CATtOOMn  or  NKOHOe  M  TMC  svstim: 

Reqoest  for  Paymmt  Provider  Billing 
for  Patient  services  by  Physician; 
Prepayment  Plan  for  Group  Medicare 
Practices  dealing  through  a  Carrier, 
Health  Insurance  Claim  Form.  Request 
for  Medical  Payment.  Patient's  Request 
for  Medicare  Payment,  Request  for 
Medicare  Payment — Ambulance, 
Explanation  of  Benefits,  Summary 
Payment  Voucher,  Request  for  Claim 
Number  Verification;  Payment  Record 
Transmittal;  Statement  of  Person 
Regarding  Medicare  Payment  for 
Medical  Services  Fiunished  Deceased 
Patient;  Report  of  Prior  Period  of 
Entitlement  itemized  bills  and  other 
similar  documents  from  beneficiaries 
required  to  support  payments  to 
beneficiaries  and  to  physicians  and 
other  suppliers  of  part  B  Medicare 
services;  medicare  secondary  payer 
records  containing  other  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment. 

AUTNOfirrV  FOn  ISAMraUMCC  OF  TMC 

system: 

Sections  1842, 1862(b)  and  1874  of  title 
XVIIl  of  the  Social  Security  Act  (42 
U.S.C  1395U.  1395y(b)  and  isgskk). 


To  properly  pay  medical  insurance 
benefits  to  or  on  behalf  of  entitled 
beneficiaries. 

ROUTINS  uses  OF  RSCOHOS  MAINTAINCD  IN 
THS  SYSTSM,  MCUNMIM  CATEOOMES  OF 
USERS  ANO  THE  FURFOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to:  (1) 
Claimants,  their  authorized 
representatives  or  representatives 
payees  to  the  extent  necessary  to  pursue 
claims  made  under  Title  XVIII  of  the 
Social  Security  Act  (Medicare). 

(2)  Third-party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  or  entitlement  to  benefits 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  t>e  unable  to 


provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  individual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  lar^uage 
barrier  exists,  or  the  custodian  of  the 
information  will  not,  as  a  matter  of 
policy,  provide  it  to  the  individual),  or 
(b)  'The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following;  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program:  the  amount  of  reimbursement: 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  alleged  theft,  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  aa  they  pertain  to  the 
Social  Security  Act  programs,  for 
representing  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights. 

(7)  The  Raihvad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment. 

(8)  Professimal  Review  Organizations 
in  connection  with  their  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the 
Social  Security  Act. 

(9)  State  Licensing  Boards  for  review 
of  unethical  practices  of  nonprofessional 
conduct. 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 

xvm. 

(11)  An  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 


limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Caimot  be  reasonably 
accomplished  unless  die  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  eariiest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project  under  Qiese  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of 
audit  related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determinations  of  eligibility  for 
Medicaid,  for  enrollment  of  welfare 
recipients  for  medical  insurance  under 
section  1843  of  the  Social  Security  Act 
for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 
assistance  under  titles  IV  and  XIX  of  the 
Social  Security  Act  and  for  the 
complete  administration  of  the  Medicaid 
program. 
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(13)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 

'   the  request  of  that  individual. 

(14)  State  audit  agencies  in  connection 
with  the  audit  of  Medicare  eligibility 
considerations.  Disclosures  of 
physicians'  customary  charge  data  are 
made  to  State  audit  agencies  in  order  to 
ascertain  the  correctness  of  Title  XIX 
charges  and  payments. 

(15)  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 

■  or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 

•  representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(16)  Peer  review  groups,  consisting  of 
members  of  State,  County,  or  local 
medical  societies  or  medical  care 
foundations  (physicians),  appointed  by 
the  medical  society  or  foundation  at  the 
request  of  the  carrier  to  assist  in  the 
resolution  of  questions  of  medical 
necessity,  utilization  of  particular 
procedures  or  practices,  or 
overutilization  of  services  with  respect 
to  Medicare  claims  submitted  to  the 
carrier. 

(17)  Physicians  and  other  supplies  of 
services  who  are  attempting  to  validate 
individual  items  on  which  the  amounts 
include  in  the  annual  Physician/Supplier 
Payment  List  or  similar  publications  are 
based. 

(18)  Senior  citizen  volunteers  working 
in  intermediaries'  and  carriers'  offices  to 
assist  Medicare  beneficiaries  in 
response  to  beneficiaries'  requests  for 
assistance. 

(19)  A  contractor  working  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  liable. 

(20)  State  and  other  governmental 
Workers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 


Administration  to  assure  that  workers' 
compensation  payments  are  made 
where  Medicare  has  erroneously  paid 
and  workers'  compensation  programs 
are  liable. 

(21)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers,  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enrollees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlements  data.  In  order  to 
receive  this  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  on 
whom  the  information  is  being  provided 
is  one  of  its  insureds; 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

(22)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(23)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained: 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 
(1)  Establish  reasonable 

administrative,  technical,  and  physical 


safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  informaUon 
that  allows  the  individual  to  be 
identified  at  the  eariiest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  healdi  or  safety  of  any 
individual: 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  "The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  qualify  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SVSTaL 

STORAGE: 

Records  maintained  on  paper,  tape, 
disc,  and  punchcards. 

retrievabiuty: 

System  is  indexed  by  health  insurance 
claim  number.  The  record  is  prepared  by 
the  beneficiary  and  is  used  by  carriers 
to  determine  amount  of  Part  B  benefits. 
The  bills  are  retained  by  the  carriers. 

safeguards: 

Unauthorized  personnel  are  denied 
access  to  the  records  area.  Disclosure  is 
limited.  Physical  safeguards  related  to 
the  transmission  and  reception  of  data 
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between  Rockville  and  Baltimore  are 
those  requirements  established  by  the 
OHHS  ADP  Systems  Manual.  Part  6. 

RETENTION  AND  (MSPOSAL: 

Records  are  closed  at  the  end  of  the 
calendar  year  in  which  paid,  held  two 
additional  years,  transferred  to  Federal 
Records  Center  and  destroyed  after 
another  2  years. 

SYSTEM  MANAOElKS)  AND  ADDRESS: 

Health  Care  Financing 
Administration.  Bureau  of  Program 
Operations,  Director,  Division  of  Carrier 
Procedures,  6325  Security  Boulevard, 
Baltimore,  Md  21207. 

NOTIFICATION  PNOCCDUKE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
convenient  social  security  ofHce,  the 
appropriate  carrier,  the  HCFA  Regional 
Office,  or  to  the  system  manager  named 
above.  The  individual  should  furnish  his 
or  her  health  insurance  claim  number 
and  the  name  as  shown  on  social 
security  records.  An  individual  who 
requests  notiflcation  of  or  access  to  a 
medical  record  shall  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  records  contents  being 
sought. 

CONTCSTMO  RCCOnO  raOCEOURES: 

Contact  the  official  at  the  address 
speciHed  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

The  data  contained  in  these  records  is 
either  furnished  by  the  individual  or,  in 
the  case  of  some  Medicare  secondary 
payer  situations,  through  third  party 
contacts.  In  most  cases,  the  identifying 
information  is  provided  to  the  physician 
by  the  individual.  The  physician  then 
adds  the  medical  information  and 
submits  the  bill  to  the  carrier  for 
payment. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

Appendix  A — Medicare  Camera 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Alabama.  450  Riverchase 
Parkway  East,  Birmingham.  Alabama  35298 


Vice  President  for  Medicare  and  Medical 

Services,  Arkansas  Blue  Cross  and  Blue 

Shield,  Inc.,  601  Gaines  Street,  Little  Rock, 

Arkansas  72203 
Medicare  Coordinator,  Cahfomia  Physiciana 

Service,  (d/b/a  Blue  Shield  of  California), 

P.O.  Box  7013.  No.  2  Northpoint  San 

Francisco,  California  94120 
Medicare  Coordinator,  Transamerica 

Occidental  Life  Insurance  Company,  P.O. 

Box  54905  Terminal  Annex,  Los  Angeles, 

California  90054 
Assistant  Vice  President,  Rocky  Mountain 

Hospital  and  Medical  Service,  (d/b/a  Blue 

Cross  and  Blue  Shield  of  Colorado).  700 

Broadway,  Denver.  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co.. 

One  Tower  Square,  Hartford.  Connecticut 

06183 
Medicare  Administrator,  Aetna  Life  & 

Casualty,  151  Farmington  Avenue, 

Hartford,  Connecticut  06156 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Florida,  Inc.,  P.O.  Box  1798. 

Jacksonville.  Florida  32231 
Health  Care  Service  Corporation.  233  North 

Michigan  Avenue,  Chicago.  Illinois  60601 
Associated  Insurance  Companies,  Inc.,  (d/b/ 

a  Blue  Cross  and  Blue  Shield  of  Indiana), 

8320  Craig  Street  Suite  100.  Indianapolis, 

Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 

Iowa,  Ruan  Building.  636  Grand  Avenue 

Station  28.  Des  Moines.  Iowa  S0309 
Medicare  Assistant,  Blue  Cross  and  Bhie 

Shield  of  Kansas,  Inc.,  P.O.  Box  239. 

Topeka,  Kansas  66601 
Bhie  Cross  and  Blue  Shield  of  Kentucky,  Inc., 

100  East  Vine  Street.  6th  Floor,  Lexington. 

Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Maryland,  Inc.,  700  E.  Joppa  Road. 

Baltimore,  Maryland  21204 
Medicare  Coordinator  Part  B,  Blue  Shield  of 

Massachusetts,  Inc.,  100  Summer  Street. 

Boston,  Massachusetts  02110 
Assistant  Vice  President  Government,  Affairs 

Department,  Bhie  Cross  and  Blue  Shield  of 

Michigan.  600  Lafayette  East,  Detroit, 

Michigan  48228 
Blue  Cross  and  Blue  Shield  of  Minnesota, 

P.O.  Box  64357.  3535  Blue  Cross  Road.  St. 

Paul.  Minnesota  55164 
Vice  President  Government  Programs,  Blue 

Cross  and  Blue  Shield  of  Kansas  City.  P.O. 

Box  169,  Kansas  City,  Missouri  64141 
Director,  Medicare  Administration,  General 

American  Life  Insurance  Co..  P.O.  Box  505, 

St.  Louis,  Missouri  63166 
Blue  Cross  and  Blue  Shield  of  Montana.  Inc.. 

P.O.  Box  4309,  404  Fuller  Avenue.  Helena. 

Montana  59601 
Medicare  Coordinator,  Prudential  Insurance 

Co.  of  America,  Tri-City  Office  Drawer  471, 

Millville,  New  Jersey  08332 
Director  of  Medicare  Part  B,  Blue  Shield  of 

Western  New  York,  Inc.,  298  Main  Street, 
Buffala  New  York  14202 
Medicare  Coordinator,  Group  Health 
Insurance,  Inc..  330  West  42nd  Street,  New 
York,  New  York  10036 
Medicare  Coordinator,  Empire  Blue  Cross 
and  Blue  Shield,  622  Third  Avenue,  New 
York,  New  York  10017 


Medicare  Coordinator.  EQUICOR,  Inc..  1285 

Avenue  of  the  Americas,  New  York,  New 

York  10019 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  North  Dakota,  4510 13th  Avenue. 

S.W.,  Fargo,  North  Dakota  56121 
Medicare  System  and  Processing  Division, 

Nationwide  Mutual  Insurance  Company, 

P.O.  Box  1678a  Columbus.  Ohio  43216 
Medicare  Coordinator,  Pennsylvania  Blue 

Shield,  P.O.  Box  65,  Camp  HilL 

Pennsylvania  17011 
Chief,  Internal  Operations.  Sequros  de 

Servicio  de  Salud  de  Puerto  Rico.  Inc.. 

C.P.O.  Box  3628,  San  Juan.  Puerto  Rico, 

00936-3628 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Rhode  Island,  444  Westminster 

Mall,  Providence,  Rhode  Island  02901 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  South  Carolina,  Fontaine 

Business  Center,  300  Arbor  Lake  Drive, 

Suite  1300,  Columbia,  South  Carolina  29223 
Blue  Cross  and  Blue  Shield  of  Texas,  Inc.,  901 

South  Central  Expressway,  P.O.  Box 

833815.  Richardson,  Texas  75083-3815 
Manager,  Pari  B,  Blue  Cross  and  Blue  Shield 

of  Utah,  P.O.  Box  30270,  2455  Parley's  Way, 

Salt  Lake  City,  Utah  84130 
Assistant  Administrator,  Washington 

Physicians  Service,  4th  and  Battery 

Building.  2401  4th  Avenue.  6th  Floor, 

Seattle,  Washington  98121 
Director,  Medicare  Claims  Department, 

Wisconsin  Physicians'  Service  Insurance, 

Corp..  1717  West  Broadway,  Monona. 

Wisconsin  53713 

09-70-0502 

SYSTEM  NAME: 

Health  Insurance  Master  Record, 
HHS/HCFA/BPO 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Health  Care  Financing  Administration 
Bureau  of  Data  Management  and 
Strategy,  6325  Security  Blvd.,  Baltimore, 
Md.  21207. 

Federal  Records  Centers 

cateoories  of  inoividuals  covered  by  the 
system: 

Individuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insurance  (Medicare]  benefits  under  title 
XVIII  of  the  Social  Security  Act; 
individuals  under  age  65  who  have  been, 
or  currently  are,  entitled  to  such  benefits 
on  the  basis  of  having  been  entitled  for 
not  less  than  24  months  to  disability 
benefits  under  title  II  of  the  Act  or  under 
the  Railroad  Retirement  Act  and 
individuals  who  have  been,  or  currently 
are,  entitled  to  such  benefits  because 
they  have  end-stage  renal  disease;  or 
individuals  whose  enrollment  in  an 
employer  group  health  benefits  plan 
covers  the  beneficiary. 


■».?<»'W'l4#t<'W'W'f#t;W'lt.*: 


Federal  Ref^rtur  7  Vol.  53.  Wa  250  /  Thmrsday.  December  29.  198B  /  Notices 


S2799 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  system  cooteins  informatioii  on 
enrollment  entitlement,  utilization, 
query  and  reply  activity,  health 
insurance  bill  and  payment  record 
processing,  workers'  compensation 
entitlement  information,  and  entitlement 
information  from  the  Veterans 
Administration  (VA),  Health  Insurance 
Master  Record  maintenance,  and 
Medicare  secondary  payer  records 
containing  other  party  Uability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment. 

AUTHORmr  FOR  MAHfTENANCS  OF  THE 
SYSTEM: 

Sections  1814, 1833  and  1862(b)  of  title 
XVIII  of  the  Social  Security  Act  (42 
U.S.C.  1396t  13951  and  1395y(b)). 

PURPOSE(S): 

To  maintain  information  on  Medicare 
beneficiary  eligibility  and  costs  in  order 
to  reply  to  inquires  from  confractors  and 
intermediaries  and  to  maintain 
utilization  data  for  health  insurance  bill 
and  payment  record  processing. 


ROUTINS  uses  OP  RtCONOS  MAMTAINEO  IN 
THE  SYSTEM,  INCUNNNO  CATWOMCS  OP 
USaU  AND  THE  PURPOSES  OP  SUCH  uses: 

Disclosure  may  be  made  to:  (1)  The 
Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Act 
relating  to  railroad  employment. 

(2)  State  Welfare  Department 
pursuant  to  agreements  with  the 
Department  of  Health  an  Human 
Services  for  determining  Medicaid  and 
Medicare  eligibility  for  quality  control 
studies,  for  determining  eligibility  of 
recipients  of  assistance  under  title  IV. 
XVIII,  and  XIX  of  the  Social  Security 
Act,  and  for  the  complete  adnnnistration 
of  the  Medicaid  program. 

(3)  State  audit  agencies  for  auditing 
State  Medicaid  eligibility 
considerations. 

(4)  Providers  and  suppliers  of  services 
directly  or  dealing  through  fiscal 
intermediaries  or  carriers  for 
administration  of  title  XVIIL 

(5)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(6)  An  individual  or  organization  for  a 
research,  evaluation,  or  epidemiological 
project  related  to  the  prevention  of 
disease  or  disability,  or  the  restoration 
or  maintenance  irf  health  if  HCFA: 

a.  Determine  that  the  use  or  disclosure 
does  not  violate  legal  limitations  under 
which  the  record  was  provided, 
collected,  or  obtained; 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 


(1)  Cannot  be  reasonably 
accomplished  tmless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  ITiere  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

c  Requires  the  information  recipient 
to: 

(1)  EstaUish  reasonable 
administrative,  technical,  and  physical 
safeguards  ta  pnevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earUest  time  at  which 
removal  or  desfruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  heaiib  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  lelated  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  pinpose  of  die  audit, 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient(s) 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(7)  The  Department  of  Justice,  to  a 
court  or  other  tribunal  or  to  another 
party  before  such  tribunal  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  Htigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 


representation  of  the  govenmientri 
party,  provided,  liowever,  that  in  each 
case,  HHS  determines  that  such 
disclosinv  is  compatible  with  the 
purpose  lor  which  the  records  were 
collected. 

(8)  To  «  contractor  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

(9)  State  welfare  agencies  Uiat  rehire 
access  to  the  two  files  which  are 
exfracted  from  the  Health  Insurance 
Master  Record.  These  files  are  the 
Carrier  Alphabetical  State  File  (CASF) 
and  Beneficiary  State  File  (BEST).  Most 
State  agencies  require  access  to  the 
CASF  and  BEST  files  for  improved 
administration  of  the  Medicaid  program. 
Routine  uses  of  the  CASF  and  BEST  files 
for  State  agencies  are:  (a)  Obtaining  a 
beneficiary's  correct  health  insurance 
claim  number  and  (b)  screening  of 
prepayment  and  post-payment  Medicaid 
claims. 

(10)  Third-party  contacts  (without  the 
consent  of  the  individual  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  or  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  an  entitlement  to  t>enefits 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  imable  to 
provide  certain  types  of  Information 
when  any  of  ^tx  following  conditions 
exist:  Individual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  the 
information  vrill  not,  as  a  matter  of 
pohcy,  provide  it  to  the  individual):  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individal,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program;  the  amount  of  reimbursement 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(11)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
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providiiig  protection  against  medical 
expenses  of  their  enroUees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlement  data.  In  order  to 
receive  this  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  if  its  insureds; 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

(12)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors,  incidential  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  ADP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(13)  To  an  agency  of  a  State 
Govenmient,  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and: 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destory  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 


justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 
subject  to  be  indentified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  an  willingness  to  abide 
by  these  provisions.  The  recipient  must 
agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost,  quality,  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e..  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

KMjaSS  AND  PHACTICU  fon  stomno, 
RETMEVINO,  ACCCSSINO,  RFrAININO  AND 
mSPOSINO  OF  RtCOMM  IN  THE  SYSTEM: 

STOHAOC: 

Records  maintained  on  paper,  listings, 
microfilm,  magnetic  tape  disc  and 
punchcards. 

RETmCVABIUTV: 

System  is  sequence  by  health 
insurance  claim  number,  and  is  used  to 
carry  out  the  tasks  of  enrollment,  query/ 
reply  activity,  and  health  insurance  bill 
and  payment  record  processing.  Copies 
of  selected  parts  of  the  records  will  be 
used  by  the  Office  of  Statistics  and  Data 
Management 

SAFEOUAROS: 

Unauthorized  personnel  are  denied 
access  to  the  records  areas.  Disclosure 
is  limited  to  routine  use.  For 
computerized  records  electronically 
transmitted  between  Central  Office  and 
field  office  locations  (including 
Medicare  contractors],  systems 
securities  are  established  in  accordance 
with  DHHS  ADP  Systems  Manual.  Part 
6,  "ADP  Systems  Security."  Safeguards 


include  a  lock/unlock  passwords 
system,  exclusive  use  of  leased 
telephone  Unes,  a  terminal  oriented 
transaction  matrix,  and  and  audit  trail. 

RETENTION  AND  DISPOSAL: 

Records  are  generally  added  to  the 
file  several  months  prior  to  entitlement 
After  the  death  of  a  beneficiary,  his  or 
her  records  may  be  placed  in  an  inactive 
file  following  a  period  of  no  billing  or 
query  activity.  The  current  5  years  of 
Part  B  and  current  5  spells  of  Part  A 
utilization  data  are  maintained.  All 
noncurrent  data  is  microfilmed  prior  to 
elimination  from  the  system. 

SYSTEM  MANAOEIl(S)  AND  ADDRESS: 

Health  Care  Financing 
Administration,  Bureau  of  Program 
Operations,  Director,  Division  of 
Entitlement  Requirements  6325  Security 
Boulevard,  Baltimore,  Md.  21207. 

NOTIFICATION  FROCEOURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
convenient  social  security  office,  the 
appropriate  carrier  or  intermediary,  the 
HCFA  Regional  Office,  or  the  system 
manager  named  above.  The  individual 
should  furnish  his  or  her  health 
insurance  claim  number  and  name  as 
shown  on  Medicare  records. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 

CONTESTING  RECORD  PROCsbuRES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
abouB,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7)). 

RECORD  SOURCE  CATEOORIES: 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
There  are  cases,  however,  in  which  the 
identifying  information  is  provided  to 
the  physician  by  the  individual;  the 
physician  then  adds  the  medical 
information  and  submits  the  bill  to  the 
carrier  for  payment.  Updating 
information  is  also  obtained  from  the 
Master  Beneficiary  Record. 
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FROVmONi  OF  THE  act: 

None. 

flo-7»-osoa 

SYSTEM  name: 

Intermediary  Medicare  Claims 
Recorda.  HHS,  HCFA.  BPO. 

SECURITY  rUMWiCmiUN- 

None. 

SYSTEM  LOCATWMS: 

Intermediaries  under  contract  to  the 
Health  Care  Financing  Administration 
and  the  Social  Security  Administration 
(See  Appendix  A.  Section  3.) 
Federal  Records  Centers 
Bureau  of  Quality  Control  HCFA. 
Office  of  Systems  Analysis.  6325 
Security  Boulevard.  Baltimore, 
Maryland,  HHS  Parklawn  Computer 
Center,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Beneficiaries  on  whose  behalf 
providers  have  submitted  claims  for 
reimbursement  on  a  reasonable  cost 
basis  under  Medicare  Parts  A  and  B,  or 
are  eligible,  or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  beneficiary. 


CATEOORm  OFmconos  m  the  system: 

Billing  for  Medical  and  Other  Health 
Services:  Uniform  bill  for  provider 
services  or  equivalent  data  in  electronic 
format,  and  Medicare  secondary  payer 
records  containing  other  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claims  payment 
and  other  documents  used  to  support 
payments  to  beneficiaries  and  providers 
of  services.  These  forms  contain  the 
beneficiary's  name,  sex,  health 
insurance  claim  immber,  address,  date 
of  birth,  medical  record  number,  prior 
stay  information,  provider  name  and 
address,  physician's  name,  and/or 
identification  number,  warranty 
information  when  pacemakers  are 
implanted  or  explanted,  date  of 
admission  and  discharge,  other  health 
insurance,  diagnoses,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  claims. 

The  following  elements  are  outpatient 
data  provided  to  Medicare 
intermediaries  by  rehabilitation 
agencies,  skilled  nursing  facilities, 
hospital  outpatient  departments,  and 
home  health  agencies  that  provide 
phj'Bical  therapy  in  addition  to  home 
health  services: 

•  Outpatient's  !iame 

*  I  fl  number 


Admiral  on  date  to  pto»i<lw 

Place  treatment  rendered 

Number  of  visits  since  start  nf  oaie 

Diagnosis 

Diagnosis  requiring  treatment 

Onset  of  condition  for  which  treatment  is 

being  sought 

Dates  of  previous  therapy  tor  same 

diagnosis 

Other  therapy  outpatient  is  currently 

receiving 

Observations 

Precautions  and  medical  equipment 

Functional  status  immediately  prior  to  this 

therapy 

Types  of  treatment — modalities 

Frequency  of  treatment 

Expected  duration  of  treatment 

Rehabilitation  potential 

Level  of  communication  potential 

Average  time  per  visits 

Goals 

Statement  of  problem  at  beginning  of 

billing  period 

Changes  in  problem  at  end  of  billing  period 

Signature  of  therapist 

Certification  and  recertification  by 

physician  that  services  are  to  be  provided 

from  an  establitlied  plan  of  care 

Tests  results 

Biopsy  reports 

Methods  of  administration,  e.g.,piU  vs. 

injection 

Physician's  orden 

Procedure  codes 

Charges 

Weekly  progress  notes 


AUTHORITT  FOR  MAINTENANCE  or  THE 
SYSTEM: 

Sections  1816, 1862(b)  and  1874  of 
Title  XVIII  of  the  Social  Security  Act  (42 
U.S.C.  1395h.  1395y(b)  and  1395kk). 

PURPOSE(S): 

To  process  and  pay  Medicare  benefits 
to  or  on  behalf  of  eligible  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to: 

(1)  Claimants,  their  authorized 
representatives  or  representative  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  title  XVIII  of  the  Social 
Security  Act  (Medicare). 

(2)  Third-party  contacts  without  the 
consent  of  the  individual  to  whom  the 
information  pertains  in  situations  where 
the  party  1o  be  contacted  has,  or  is 
expected  to  have  information  relating  to 
the  individual's  capability  to  manage  his 
or  her  affairs  or  to  his  or  her  eligibility 
for  or  entitlement  to  benefits  under  the 
Medicare  program  when: 

(a)  "Hie  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  individual  is  incapable  or  of 


questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  the 
information  wiD  not  as  a  matter  of 
policy,  provide  it  to  the  individual)  or 
(b)  The  data  are  needed  to  establish 
the  vahdity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
eligibility  to  benefits  nnder  the  Medicare 
program;  the  amount  of  reimbursement ' 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  systems  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  apipUcants. 

(4)  The  Treasury  Department  for 
investigating  aUeged  theft,  forgery,  or 
unlawful  negotiations  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to 
Social  Security  Act  programs,  for 
representing  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights. 

(7)  The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment 

(8)  Professional  Review  Organizations 
in  connection  with  their  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Tide  XI  of  die 
Social  Security  Act. 

(9)  State  Licensing  Boards  for  review 
of  unethical  practices  or  nonprofessional 
conduct. 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  tiiirough  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 
XVIII. 

(11)  An  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal  ' 

limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 
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b.  Detennines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/ or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

c  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earUest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  biformation, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  healUi  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  the  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determination  of  eligibility  for  Medicaid, 
for  enrollment  of  welfare  recipients  for 
medical  insurance  under  Section  1643  of 
the  Social  Security  Act,  for  quality 
control  studies,  for  determining 
eligibility  of  recipients  of  assistance 
under  titles  FV  and  XIX  of  the  Social 
Security  Act,  and  for  the  complete 
administration  of  the  Medicaid  program. 

(13)  A  congressional  office  from  Uie 
record  of  an  individual  in  response  to  an 
inquiry  &om  the  congressional  office  at 
the  request  of  that  individual. 


(14)  State  audit  agencies  in  connection 
with  the  audit  of  Medicaid  eligibility 
considerations. 

(15)  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  Utigation.  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(16)  Senior  citizen  volunteers  working 
in  the  intermediaries'  and  carriers' 
offices  to  assist  Medicare  beneficiaries' 
in  response  to  beneficiaries  requests  for 
assistance. 

(17)  A  contractor  woricing  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  liable. 

(16)  State  and  other  governmental 
Workers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  assure  that  workers' 
compensation  payments  are  made 
where  Medicare  has  erroneously  paid 
and  workers'  compensation  programs 
are  liable. 

(19)  Release  information,  without  the 
beneficiary's  authorization,  to  insurance 
companies,  self-insurers.  Health 
Maintenance  Organizations,  multiple 
employer  trusts  and  other  groups 
providing  protection  against  medical 
expenses  of  their  enrollees.  Information 
to  be  disclosed  shall  be  limited  to 
Medicare  entitlement  data.  In  order  to 
receive  this  information  the  entity  must 
agree  to  the  following  conditions: 

a.  To  certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insureds: 

b.  To  utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 


(20)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidential  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  ADP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(21)  To  an  agency  of  a  State 
Government,  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  imder  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  fpr 
which  the  disclosure  is  to  be  made; 

(1)  Cfumot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might  - 
bring,  and: 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record: 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circimistances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
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destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit; 
or 

(d)  When  required  by  law;  and 
(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions,  "fte  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost,  quality,  and  effectiveness  of  care: 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

POUCIES  AND  PfUCnCES  FOR  STORINO, 

RrmiEvmo,  acccssinq,  ncTAiNiNa,  and 
disposinq  of  records  in  tms  system: 

storage: 

Records  maintained  on  paper  forms, 
magnetic  tape  and  microfilm. 

RETRIEVABIUTV: 

The  system  is  indexed  by  health 
insurance  claim  number.  The  record  is 
prepared  by  the  hospital  or  other 
provider  with  identifying  information 
received  fixim  the  beneficiary  to 
establish  eligibility  for  Medicare  and 
document  and  support  payments  to 
providers  by  the  intermediaries.  The  bill 
data  are  fowarded  to  the  Health  Care 
Financing  Administration,  Bureau  of 
Data  Management  and  Strategy. 
Baltimore,  Md.,  where  they  are  used  to 
update  the  central  office  records. 

SAFEGUARDS: 

Disclosure  of  records  is  limited.  The 
file  area  is  closed  to  unauthorized 
personnel.  Physical  safeguards  related 
to  the  transmission  and  reception  of  the 
data  between  Rockville  and  Baltimore 
are  those  requirements  established  by 
the  DHHS  ADP  Systems  Manual.  Part  6. 

RETENTION  AND  DISPOSAL: 

Records  are  closed  out  at  the  end  of 
the  calendar  year  in  which  paid,  held  2 
more  years,  transferred  to  the  Federal 
Records  Center  and  destroyed  after 
another  6  years. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Health  Care  Financing  Administration 
Director.  Division  of  Provider 
Procedures.  6325  Security  Boulevard, 
Baltimore.  MD  21207 


NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  systems 
records  should  be  addressed  to  the 
social  security  office  nearest  the 
requester's  residence,  the  appropriate 
intermediary,  the  HCFA  Regional  Office, 
or  to  the  system  manager  named  above. 
The  individual  should  furnish  his  or  her 
health  insurance  number  and  name  as 
shown  on  social  security  records.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  records  contents  being 
sought. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  indentify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
coirrection  with  supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

The  identifying  information  contained 
in  these  records  is  obtained  by  the 
provider  from  the  individual  or.  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
The  medical  information  is  entered  by 
the  provider  of  medical  services. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACR 

None. 
Appendix  A.  Health  Insurance  Claims 

Medicare  records  are  maintained  at  the 
HCFA  Central  ORice  (see  section  1  below  for 
the  address).  Health  insurance  records  of  the 
Medicare  program  can  also  be  accessed 
through  a  representative  of  the  HCFA 
Regional  Office  (see  section  2  below  for 
addresses).  Medicare  claims  records  are  also 
maintained  by  private  insurance 
organizations  who  share  in  administering 
provisions  of  the  health  insurance  program. 
These  private  insurance  organizations, 
referred  to  as  carriers  and  intermediaries,  are 
under  contract  to  the  Health  Care  Financing 
Administration  and  the  Social  Security 
Administration  to  perform  specific  tasks  in 
the  Medicare  program.  See  section  3  below 
for  addresses  for  intermediaries  and  section  4 
addresses  for  carriers. 

1.  Central  Office  Addresses: 
Bureau  of  Program  Operations.  HCFA  6325 

Security  Boulevard,  Baltimore,  Maryland 

21207.  Office  Hours:  8:15-4:45. 

Bureau  of  Data  Management  and  Strategy. 
HCFA.  Office  of  Health  Program  Systems. 


Room  1705.  Equitable  Building,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207.  Office 
Hours:  8:15-4:45. 

2.  HCFA  Regional  Office  Addresses: 
BOSTON  REGION— Connecticut  Maine, 
Massachusetts,  New  Hampshire.  Rhode 
Island.  Vermont 

John  F.  Kennedy  Federal  Building.  Room 
1211,  Boston.  Massachusetts  02203. 
Office  Hours:  8:30-5:00 
NEW  YORK  REGION— New  Jersey.  New 
York.  Puerto  Rico.  Virgin  Islands 
26  Federal  Plaza— Room  715,  New  York. 
New  York  10007,  Office  Hours:  8:30-5:nr. 
PHILADELPHIA  REGION— Delawar*. 
District  of  Columbia.  Maryland. 
Pennsylvania.  Virginia.  West  Virginia 
P.O.  Box  8460.  Philadelphia.  Pennsylvania 
19101.  Office  Hours:  8:30-5:00 
ATLANTA  REGION— Alabama,  North 
Carolina,  South  Carolina.  Florida.  Georgia. 
Kentucky,  Mississippi.  Tennessee 
101  Marietta  Street.  Suite  702,  Atlanta. 
Georgia  30223.  Office  Hours  8:00 — 4:30 
CHICAGO  REGION— Ulinois,  Indiana, 
Michigan,  Minnesota,  Ohio,  Wisconsin 
Suite  A— e24,  Chicago,  Illinois  80604.  Office 
Hours:  8:15 — 4:45 
DALLAS  REGION— Arkansas,  Louisiana, 
New  Mexico.  Oklahoma.  Texas 
1200  Main  Tower  Building.  Dallas,  Texas. 
Office  Hours:  8:30—4:30 
KANSAS  CITY  REGION-^owa,  Kansas. 
Missouri,  Nebraska 

New  Federal  Office  Building,  601  East  12th 
Street — Room  436,  Kansas  City,  Missouri 
64106.  Office  Hours:  8:30—4:45 
DENVER  REGION— Colorado.  Montana. 
North  Dakota.  South  Dakota.  Utah. 
Wyoming 

Federal  Office  Building.  1961  Stout  St— 
Room  1185.  Denver,  Colorado  80294. 
Office  Hours:  8:00—4:30 
SAN  FRANCISCO  REGION— American 
Samoa,  Arizona,  California.  Guam,  Hawaii, 
Nevada 

Federal  Office  Building  10  Van  Ness 
Avenue,  20th  Floor.  San  Francisco, 
California  94102.  Office  Hours:  a-00— 4:30 
SEATTLE  REGION— Alaska,  Idaho,  Oregon, 
Washington 

1321  Second  Avenue — Room  615,  Mail  Stop 
211,  Seattle.  Washington  98101.  Office 
Hours:  8K)0— 4:30 
3.  Intermediary  Addresses  (Hospital 
Insurance): 

Medicare  Coordinate,  Blue  Cross/Blue  Shield 
of  Alabama,  450  Riverchase  Parkway  East, 
Birmingham,  Alabama  35298 
Medicare  Coordinator,  Blue  Cross  of  Arizona, 
Inc.,  P.O.  Box  13466.  Hioenix,  Arizona 
85002 
Medicare  Coordinator,  Arkansas  Blue  Cross/ 
Blue  Shield,  Inc.,  601  Gaines  Street  Little 
Rock,  Arkansas  72203 
Medicare  Coordinator,  Blue  Cross  of 
Southern  California.  P.O.  Box  700000,  Vac 
Nuys,  California  91470 
Medicare  Coordinator,  Blue  Cross  of 
Northern  California,  1950  Franklin  Street 
Oakland,  California  94659 
Medicare  Coordinator,  Kasier  Foundation 
Health  Plan.  Inc.,  1956  Webster  Street 
Room  310A  Oakland.  California  94612 
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Medicare  Coordinator.  Rocky  Mountain 

Hospital  and  Medical  Service.  700 

Broadway.  Denver.  Colorado  80203 
Medicare  Administrator,  Aetna  Life  & 

Casualty.  151,  Farmington  Avenue 

Hartford.  Connecticut  06156 
Medicare  Coordinator.  Blue  Cross/Blue 

Shield  Connecticut,  370  Bassett  Rd..  North 

Haven,  Connecticut  06473 
Medicare  Administrator.  Travelers  Ins.  Co., 

One  Tower  Square.  Hartford.  Connecticut 

06115 
Triage,  Inc.  719  Middle  Street,  Bristol 

Connectioit  06019 
Medicare  Coordinator.  Blue  Cross/Blue 

Shield  el  Delaware.  Inc.,  201  West  14th 

Street  Wilmington.  Delaware  19809 
Medicare  Coordinator,  Group 

Hospitalization,  Inc.,  550  12th  Street  S.W., 

Washington.  D.C.  20024 
Medicare  Coordinator,  Blue  Croes  of  Florida. 

Ina,  P.O.  Box  1798.  |acksonville.  Florida 

32201 
Medicare  Coordinator.  Blue  Cross  of 

Georgia/Columbut.  P.O.  Box  736a 
^         Columbus.  Georgia  31908 

Medicare  Coordinator,  Blue  Cross  of 

Georgia/Atlanta.  P.O.  Box  4445.  Atlanta. 

Georgia  30302 
Medicare  Coordinator.  Hawaii  Medical 

Service  Association.  P.O.  Box  86a 

Honolulu.  Hawaii  96808 
Medicare  Coordinator,  Blue  Cross  of  Idaho, 

Inc.,  P.O.  Box  74aa  Boise.  Idaho  83707 
Medicare  Coordinator.  Health  Care  Service 

Corp.,  233  North  Michigan  Avenue, 

Chicago.  lUinoislSOeoi 
Medicare  Coordinator,  Mutual  Hospital 

Insurance.  Inc.,  120  West  Market  Street 

Indianapolis,  Indiana  46204 
Medicare  Coordinator,  Blue  Cross  of  Iowa, 

Ruan  Building.  636  Grant  Avenue.  Station 

28.  Des  Moines.  Iowa  50307 
Medicare  Coordinator.  Blue  Cross  of  Western 

Iowa  and  S.  Dakota,  Third  and  Pierce 

Street,  Sioux  City,  krwa  51102 
Medicare  Administrator,  Kansas  Hospital 

Service  Association,  Inc.,  P.O.  Box  239, 

Topeka.  Kansas  88801 
Medicare  Coordinator.  Blue  Cross  and  Blue 

Shield  of  Kentucky,  Inc.,  9901  Liim  Station 

Road,  Louisville,  Kentucky  40223 
Medicare  Coordinator,  Louisiana  Health 

Service  and  Indemnity  Company,  2718A 

Wooddale  Blvd..  Baton  Rouge,  Louisiana 

70805 
Medicare  Coordinator,  Associated  Hospital 

Service  of  Maine,  110  Free  Street  Portland, 

Maine  04101 
Medicare  Coordinator,  Maryland  Blue  Cross. 

Inc..  700  East  )oppa  Road,  Baltimore, 

Maryland  21204 
Medicare  Coordinator,  Part  A.  Blue  Cross  of 

Mass.,  Inc..  100  Summer  Street  Boston, 
Massachusetts  02108 
Medicare  Coordinator.  Blue  Cross  of 
Michigan.  600  Lafayette  Bast  Detroit 
Michigan  48220 
Medicare  Coordinator.  Blue  Cross  of 
Minnesota.  3535  Blue  Cross  Road.  St..  Paul 
Minnesota  55765 
Medicare  Coordinator,  Blue  Cross  of  Miss., 
P.O.  Box  1043.  lackson.  Mississippi  39205 
Medicare  Coordinator.  Blue  Cross  Hospital 
Service  of  Missouri.  4444  Forest  Park 
Boulevard.  St.  Louis,  Missouri  6310S 


Medicare  Coordinator,  Blue  Cross  of 

Montana,  P.O.  Box  5017.  Great  Falls. 

Montana  59403 
Medicare  Coordinator,  Mutual  of  Omaha  Ins. 

Co.,  Box  456  Downtown  Station,  Omaha, 

Nebraska  88101 
Medicare  Coordinator,  Blue  Cross  of 

Nebraska,  P.O.  Box  3248.  Main  Post  Office 

Station,  Omaha,  Nebraska  88103 
Medicare  Coordinator,  New  Hampshire 

Vermont  Health  Service,  2  Pillsbury  Street 

Concord.  New  Hampshire  03306 
Medicare  Coordinator,  Hospital  Service  Plan 

of  New  Jersey.  33  Washington  Street 

Newark.  New  Jersey  07102 
Medicare  Coordinator,  Prudential  Ins.  Ca  of 

America.  Drawer  471, 1  MillviUe,  New 

fersey  08332 
Medicare  Coordinator,  New  Mexico  Blue 

Cross  Inc..  12800  Indiana  School  Rd,  NJE., 

Albuquerque,  New  Mexico  87112 
Medicare  Coordinator.  B/C-B/S  of  New 

York,  622  Third  Avenue.  New  York.  New 

York  10017 
Medicare  Coordinator,  North  Caroline  B/C- 

B/&  P.O.  Box  2291,  Durham,  North 

Carolina  27702 
Medicare  Coordinator.  Blue  Cross  of  North 

Dakota.  4510 13tb  Avenue.  S.W..  Fargo, 

North  Dakota  581Z1 
Medicare  Coordinator.  B/C  of  N.W.  Ohio, 

P.O.  Box  943,  Toledo,  Ohio  A^OOX 
Medicare  Coordinator,  B/C  of  N£^  Ohio, 

2886  Bast  Ninth  Street  Cleveiand.  Ohio 

44115 
Medicare  Coordinator,  Hospital  Care 

Corporation,  1851  WilUam  Howard  Taft 

Road,  Cincinnati,  Ohio  45206 
Medicare  Coordinator,  Nationwide  Mutual 

Insurance  Co^^  P.O.  Box  1625,  Columbus. 

Ohio  43216 
Medicare  Coordinator.  B/C  of  Central  Ohio, 

P.O.  Box  16528.  Colujnbus,  Ohio  43216 
Medicare  Coordinator.  Blue  Cross  of 

Oklahoma,  1215  South  Boulder.  Tulsa, 

Oklahoma  74119 
Medicare  Coordinator,  Northwest  Hospital 

Service,  P.O.  Box  1271,  Portland.  Oregon 

97201 
Medicare  Coordinator,  Blue  Cross  of  Greater 

Philadelphia,  1333  Chestnut  Street 

Philadelphia.  Pennsylvania  19107 
Medicare  Coordinator,  Blue  Cross  of  Western 

Pennsylvania.  One  Smithfield  Street 

Pittsburgh,  Pennsylvania  15222 
Medicare  Coordinator,  B/C  of  N.E. 

Pennsylvania.  70  North  Main  Street 

Wilkes-Barre.  Pennsylvania  18711 
Medicare  Coordinator.  Hospital  Service  Plan 

of  Lehi^  Valley.  1221  Hamilton  Street 

Allentown,  Pennsylvania  18102 
Medicare  Coordinator,  Capital  Bine  Cross, 

100  Pine  Street  Harrisburg.  Pamsyhrania 

17101 
Cooperativa  de  Seguros  de  Vida  de  Puerto 

Rico.  G  J>.0.  Box  3428.  San  |uan.  Puerto 

Rico  00936 
Blue  Cross  of  Rhode  Island.  444  Westminister 

Mall.  Providence.  Rhode  Island  02901 
Medicare  Coordinator.  Blue  Cross  of  &C 

Columbia,  South  Carolina  29219 
Medicare  Coordinator,  Bhie  Cross  of 
Tennessee.  Blue  Cross  Bldg.,  Chattanooga 
Tennessee  3740Z 
Medicare  Coordinator,  Group  Hospital 
Service,  Inc..  RO.  Box  22146,  Dallas.  Texas 
75222 


Medicare  Coordinator.  B/C  of  Utah.  P£>.  Box 

30270.  Medicare  A.  Salt  Lake  City.  Utah 

84130 
Medicare  Coordinator.  B/C  of  S.W.  Virginia. 

P.O.  Box  13047.  3959  Electric  Rd.  Roanoka, 

Virginia  24045 
Medicare  Coordinator,  Bine  Cross  of  Virginia 

P.O.  Box  27401,  Richmond,  Virginia  23261 
Medicare  Coordinator,  B/C  of  Washington/ 

Alaska,  Inp.,  15700  Dayton  Avenue,  North. 

P.O.  Box  327.  Seattle,  Washington  89111 
Medicare  Coordinator.  Parkersburg  Hosp. 

Serv.,  kic,  P.O.  Box  1948.  Pariiersburg. 

West  Virginia  28101 
Medicare  Coordinator,  Blue  Cross  Hospital 

Service  Inc.,  P.O.  Box  1353,  City  Center 

West  Charieston,  West  Virginia  25325 
Medicare  Coordinator,  Bhie  Cross  of 

Northent  Wert  Virginia  Inc.,  20th  and 

Chapline  Strseta.  Wheettng.  Wast  Virginia 

28003 
Medicare  Coordinator,  Blue  Cross/Blue 

Shield  United  of  Wiaconsia  Milwaukee, 

Wisconsin  93201 
Medicare  Coordinator,  Blue  Cross/Blue 

Shield  of  Wyoming,  P.O.  Box  2286, 

Cheyenne,  Wyoming  8200 
Health  Care  Financing  Administration. 

Bureau  of  Program  Operations.  Office  of 

Prepaid  Operations  Stafl^  6325  Security 

Boulevard.  Baltimore.  Maryland  21207 
Railroad  Retirement  Board.  844  Rush  Street 

Chicago.  Illinois  60611 

Medicare  CartiarB 

Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Alabama,  450  Riverchase 

Parkway  East  Birmingham,  Alabama  36298 
Vice  President  for  Medicare  and  Medical 

Services,  Arkansas  Bhw  Cross  and  Bhie 

Shield.  Inc  801  Gaines  Street  Little  Rock. 

Arkansas  72203 
Medicare  Coordinator.  California  Physicians 

Service,  (d/b/a  Blue  Shield  of  California), 

P.O.  Box  7013,  No.  2  Northpoint  San 

Francisca  California  94120 
Medicare  Coordinator,  Ttansamerica 

Occidental  Life  Insurance  Company,  P.O. 

Box  54905  Termbial  Aimex,  Los  Angeles, 

California  90054 
Assistant  Vice  President  Rocky  Mountain 

Hospital  and  Medical  Service,  (d/b/a  Blue 

Cross  and  Blue  Shield  of  Colorado),  700 

Broadway,  Denver,  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co., 

One  Tower  Square,  Hartford,  Connecticut 

06183 
Medicare  Administrator.  Aetna  Life  k 

Casualty.  151  Farmington  Avenne, 

Hartford,  Connecticut  06156 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Florida,  Inc.,  P.O.  Box  1798, 

Jacksonville.  Florida  32231 
Health  Care  Service  Corporation,  233  North 

Michigan  Avenue.  Chicago,  Illinois  60601 
Associated  insurance  Companies,  Inc.  (d/b/ 

a  Blue  Cross  and  Blue  Shield  of  Indiana), 

8320  Craig  Street  Suite  100.  Indianapolis, 

Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 

Iowa,  Ruan  Building.  636  Grand  Avenue. 

Station  28,  Des  Moines,  Iowa  50309 
Medicare  Assistant  Blue  Cross  and  Blue 

Shield  of  Kansas,  Inc.  P.O.  Box  238. 

Topeka,  Kansas  66601 
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Blue  Cross  and  Blue  Shield  of  Kentucky,  Inc.. 
100  East  Vine  Street  6th  Floor,  Lexington. 
Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Maryland,  Inc..  700  E.  Joppa  Road, 
Baltimore,  Maryland  21204 
.   Medicare  Coordinator  Part  B.  Blue  Shield  of 
Massachusetts,  Inc.,  100  Summer  Street, 
Boston,  Massachusetts  02110 
Assistant  Vice  President  Government  Affairs 
Department  Blue  Cross  and  Blue  Shield  of 
Michigan,  800  Lafayette  East,  Detroit. 
Michigan  48226 
Blue  Cross  and  Blue  Shield  of  Minnesota. 
P.O.  Box  64357.  3535  Blue  Cross  Road,  St. 
Paul,  Minnesota  55164 
Vice  President  Government  Programs,  Blue 
Cross  and  Blue  Shield  of  Kansas  City,  P.O. 
Box  169,  Kansas  City,  Missouri  64141 
Director,  Medicare  Administration.  General 
American  Life  Insurance  Co.,  P.O.  Box  505. 
St  Louis,  Missouri  63166 
Blue  Cross  and  Blue  Shield  of  Montana,  Inc.. 
P.O.  Box  4309,  404  Fuller  Avenue,  Helena. 
Montana  59601 
Medicare  Coordinator,  Prudential  Insurance 
Co.  of  America,  Tri-City  Office  Drawer  471. 
Millville,  Now  Jersey  08332 
Director  of  Medicare  Part  B,  Blue  Shield  of 
Western  New  York.  Inc.,  298  Main  Street. 
Buffalo,  New  York  14202 
Medicare  Coordinator,  Group  Health 
•V    Insurance,  Inc..  330  West  42nd  Street,  New 
York,  New  York  10038 
Medicare  Coordinator,  Empire  Blue  Cross 
and  Blue  Shield,  622  Third  Avenue,  New 
York.  New  York  10017 
Medicare  Coordinator.  EQUICOR.  Inc.,  1285 
Avenue  of  the  Americas,  New  York.  New 
York  10019 
Medicare  Coordinator.  Blue  Cross  and  Blue 
Shield  of  North  Dakota.  4510 13th  Avenue. 
S.W..  Fargo.  North  Dakota  58121 
Medicare  System  and  Processing  Division. 
Nationwide  Mutual  Insurance  Company. 
P.O.  Box  16788.  Columbus.  Ohio  43216 
Medicare  Coordinator,  Pennsylvania  Blue 
Shield.  P.O.  Box  65.  Camp  Hill. 
Pennsylvania  17011 
Chief,  Internal  Operations.  Sequros  de 
Servicio  de  Salud  de  Puerto  Rico  00936- 
3628 
Medicare  Coordinator.  Blue  Cross  and  Blue 
Shield  of  Rhode  Island,  444  Westminster 
Mall,  Providence,  Rhode  Island  02901 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  South  Carolina,  Fontaine 
Business  Center,  300  Arbor  Lak.;  Drive, 
Suite  1300.  Columbia,  South  Carolina  29223 
Blue  Cross  and  Blue  Shield  of  Texas.  Inc..  901 
South  Central  Expressway.  P.O.  Box 
833815,  Richardson,  Texas  75083-3815 
Manager.  Part  B,  Blue  Cross  and  Blue  Shield 
of  Utah,  P.O.  Box  30270.  2455  Parley's  Way. 
Salt  Lake  City.  Utah  84130 
Assistant  Administrator,  Washington 
Physicians  Service,  4th  and  Battery 
Building,  2401  4th  Avenue.  6th  Floor. 
Seattle,  Washington  98121 
Director,  Medicare  Claims  Department, 
Wisconsin  Physicians'  Service  Insurance. 
Corp.,  1717  West  Broadway,  Monona, 
Wisconsin  53713 
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SYSTEM  NAME 

End  stage  Renal  Disease  (ESRO) 
Program  Management  and  Medical 
Information  System  (Registry)  HHS, 
HCTA. 

SECtMHTV  CLASSmCA-nON: 

None. 

svsms  location: 

HCFA  DATA  CENTER.  Lyon  Building. 
7131  Rutherford  Road.  Baltimore, 
Maryland  21207. 

CATEOOHIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  with  end-stage  renal  disease 
who  receive  Medicare  benefits. 

CATEOOHIES  OF  RECORDS  M  THE  SYSTEM: 

Health  and  medical  record  data; 
Medicare  billing  information  including 
charges  and  amounts  reimbiuved; 
physician  characteristics:  demographic 
data  on  beneficiaries;  survival 
characteristics  on  some  successful 
transplant  patients  beyond  the 
entitlement  period;  EBRD  facility 
approval  data;  ESRD  facility 
demographic  characteristics;  ESRD 
facility  cost  information;  and  ESRD 
facility  treatment  surveys. 

AUTHOIHTY  FOR  MAINTENANCC  OF  THE 
SYSTEM: 

Sections  226A,  1875,  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  426-1, 
139511,  and  1395rr.). 

PURPOSE: 

To  meet  and  operationalize  statutory 
requirements,  of  Sec.  8991,  Pub.  L  92- 
603;  to  support  State  and  local  ESRD 
programs  and  legislative  requirements; 
and  to  support  Federal  research  and 
public  service  programs  and  effective 
State,  local  and  other  planning 
activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
UrZKS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to:  (1)  A 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

(2)  Organizations  deemed  qualified  by 
the  Health  Care  Financing 
Administration  to  carry  out  quality 
assessment  medical  audits  of  utilization 
review. 

(3)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 


(c)  Any  HHS  employees  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof,  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components; 

is  a  party  to  litigation  or  has  interest  in 
such  litigation,  and  HHS  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(4)  A  record  from  this  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  recipient  for  a  research 
purpose,  if  the  Department: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  imder  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  research 
purpose  for  which  the  disclosure  is  to  be 
made — (1)  caimot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  Requires  the  recipient  to— (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  allows  the 
individual  to  be  identified  at  the  earliest 
time  at  which  removal  or  destruction 
can  be  accomplished  consistent  with  the 
purpose  of  the  research  project  imless 
the  recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project  imder 
these  same  conditions,  and  with  written 
authorization  of  the  Department  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or  (D)  when  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  recipient's 
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understanding  of.  and  willingness  to 
abide  by  these  provvinns. 

(5)  To  ■  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing. 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractor  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance,  for  AOP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(8)  To  an  agency  of  a  State 
Government,  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufHcient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 

»  Iditional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
Hccomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
b.iFeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earhest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 
subjects  to  bo  identified  is  removed  or 


destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  tlie  audit, 
or 
(d)  When  required  by  law;  and 
(4)  Seciue  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneflciaries  could  be  identified  (i.e..  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries):  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

roucws  ANO  Mucncas  por  rroMMO, 

nmtHVUM,  ACCCSSINO,  NCTAMNNa,  iWIO 
DISMMINO  or  NICOHOS  IN  THI  SVSnM: 

STOtuac: 

Electronic  medium;  selected  hard  copy 
backup,  and  microfilm. 

RcniwvAaiUTY: 

Data  indexed  by  Health  Insurance 
Claim  number,  patient  name  and  facility 
number.  Individual  patient  and 
statistical  data  provided  to  Health  Care 
Financing  Administration,  the  National 
Institutes  of  Health  and  local  Medical 
Review  Boards,  statistical  data  provided 
to  other  governmental  units  and  the 
general  publia 


Restricted  access  to  all  areas  where 
data  are  maintained  and  processed, 
hard  copy  data  stored  in  locked  files  in 
secured  area,  terminal  access  controlled 
by  user  ID  and  keywords.  Access  to 
personal  data  restricted  to  those 
authorized  to  work  with  those  data.  For 
computerized  records,  safeguards 
established  in  accordance  with  DHHS 
ADP  Systems  Manual.  Part  6,  "ADP 
Systems  Security,"  (e.g..  security  codes) 
will  be  used,  limiting  access  to 
authorized  personnel. 

RmNTKNt  AND  DISPOSAL: 

Hard  copy  destroyed  after  1  year  by 
shredding;  all  other  information 
maintained  indefinitely. 

SVtTIMI  MANAOSII(8)  ANO  ADOMSS: 

Health  Care  Financing 
Administration,  Bureau  of  Data 
Management  and  Strategy,  Office  of 
Statistics  and  Data  Management. 
Division  of  Information  Analysis,  EBRD 


Systems  Branch,  6325  Security  Blvd.. 
Baltimore.  Maryland  21207. 

NonncATioN  snocKDUiii: 

Same  as  system  manager.  An 
individual  who  reqaests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subfect 
individual  of  its  contents  at  the 
representative's  discretion.  (These 
notification  and  access  procedures  are 
in  accordance  with  Department 
Regulations  (45  CFR  5b.6).) 

RSCOAD  htCMMt  MecnKIMS: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 
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CONTSSTINa  mCORO  I 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 

RECOIIO  SOURCe  CATKQOmES: 

Applications  for  Medicare,  EBRD 

medical  evidence  reports,  ESRD 
transplant  information;  ESRD 
beneficiary  selection  information;" 
patient  records  at  ESRD  treatment 
facilities,  death  notifications.  Health 
Care  Financing  Administration 
Medicare  Master  Files,  aggregate  ESRD 
facility  treatment  surveys;  ESRD  facility 
cost  information:  and  ESRD  facility 
approval  characteristics. 

SVSTCMS  eXSMPTCD  mOM  CCNTAm 
MIOVISIONS  or  TNI  ACT. 

None. 
09-70-0526 

SrSTBMNAMt: 

Common  Working  File  (CWF). 

SCCIMWTV  CLBARANCI: 

None. 

SVSTSM  location: 

Contact  system  manager  for  location 
of  records. 

CATioomis  or  nnnviouals  covtwro  ev  tmi 

SVSTIM: 

Medicare  beneficiaries. 


CATtOORItS  OP  MCONOa  IN  THI  SVSTIM: 

The  system  contains  all  information 
on  Medicare  Part  A  and  Part  B 
beneficiary  enrollment,  entitlement, 
utilization,  query  and  reply  activity.      ,  j 
worker's  compensation.  Veterans 
Administration  (VA)  entitlement,  and 
Medicare  secondary  payer  records 
containing  other  party  liabiUty 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment 
llie  categories  of  records  are  Health 
Insurance  Master  Record.  Party  A 
intermediary  Medicare  Claims  Record, 
Part  B  Carrier  Claims  Record,  Medicare 
Secondary  Payer  Record.  Ilird  Party 
Liability  Record,  Medicaid  Entitlementr" 
Record.  Health  Maintenance 
Organizations  Record,  and  Hospice 
Record. 

AUTHonrrv  OP  HAiNTiNANCi  OP  TNi  •veme 
Section  1816  and  1874  of  Title  XVm  of 
the  Social  Security  Act  (42  U.S.C.  1395h 
and  1395kk). 

PURPOSI  OP  TNI  SYSTDH: 

To  properly  pay  madical  insurance 
benefits  to  or  on  behalf  of  entitled 
beneficiaries. 

routini  usis  op  kcords  maintaineo  in 
THI  SYrrm,  mcluoino  catsoories  op 

USmS  AND  THE  PURPOSES  OP  SUCH  USES: 

Disclosures  may  be  made  to: 

(1)  Claimants,  their  authorized 
representatives  or  representative  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  Title  XVIII  of  the  Social 
Security  Act  (Medicare). 

(2)  Third-party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains]  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affaire  or  to  his  or  her 
eligibility  for  or  entitlement  to  benefits 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  individual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  the 
information  will  not  as  a  matter  of 
policy,  provide  it  to  the  individual),  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following;  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program;  the  amount  of  reimbursement; 
any  case  in  which  the  evidence  is  being 


reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(3)  Third-party  contact  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  alleged  theft  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  PosUl  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to  the 
Social  Security  Act  programs,  for 
respresenting  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officer  or  employees,  or  violation  of  civil 
rights. 

(7)  The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment. 

(8)  Peer  Review  Organizations  in 
connection  with  their  review  claims,  or 
in  coimection  with  studies  of  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Title  XI  of  the  Social  Security 
Act. 

(9)  State  Licensing  Board  for  review  of 
unethical  practices  or  nonprofessional 
conduct. 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  through  fiscal 
intermediaries  of  carriere.  for 
administration  of  provisions  of  title 
XVIII. 

(11)  An  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health, 
if  HCFA: 

(a)  Determinates  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

(b)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 


(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  indiviudal  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purposes  of  the  project  unless  the 
recipient  presents  an  adequate 
Justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  for  disclosure 
of  the  record  except  for 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  aythorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of 
audit  related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law: 
Secures  a  written  statement  attesting 

♦o  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Himian 
Services  for  administration  of  State 
supplementation  payment  for 
determination  of  eligibility  for  Medicaid, 
for  enrollment  of  welfare  recipients  for 
medical  insurance  under  section  1843  of 
the  Social  Security  Act  for  quality 
control  studies,  for  determining 
eligibility  of  recipients  of  assistance 
under  titles  IV  and  XIX  of  the  Social 
Security  Act,  and  for  the  complete 
administration  of  the  Medicaid  program. 

(13)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  the  individual 

(14)  State  audit  agencies  in  connection 
with  the  audit  of  Medicare  eligilility 
considerations.  Disclosures  of 
physicians'  customary  charge  data  are 
made  to  State  audit  agencies  in  order  to 
ascertain  the  correctness  of  title  XIX 
charges  and  payments. 

(15)  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
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Department  of  Justice  (or  HH8,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  the  tribunal,  or  the  other  party 
is  relevant  and  necessary  to  the 
litigation  and  would  help  In  the  elective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(16)  Peer  review  groups,  consisting  oi 
members  of  State,  County,  or  local 
medical  societies  or  medical  care 
foundations  (physicians),  appointed  by 
the  medical  society  or  foundation  at  the 
request  of  the  carrier  to  assist  in  the 
resolution  of  questions  of  medical 
necessity,  utilization  of  particular 
procedures  or  practices,  or 
overutilization  of  services  with  respect 
to  Medicare  claims  submitted  to  the 
carrier. 

(17)  Physicians  and  other  suppliers  of 
services  who  are  attempting  to  validate 
individual  items  on  which  the  amounts 
included  in  the  annual  Physician/ 
Supplier  Payment  List  or  similar 
publications  are  based. 

(18)  Senior  citizen  volunteers,  working 
in  intermediarie's  and  carrier's  offices  to 
assit  Medicare  beneficiaries  in  response 
to  beneficiarie's  requests  for  assistance. 

(19)  A  contractor  working  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  liable. 

(20)  State  and  other  governmental 
Workers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  coordinate  benefits 
payable  under  the  Medicare  program 
with  benefits  payable  under  workers' 
compensation  programs. 

(21)  Insurance  companies  self- 
insurers.  Health  Maintenance 
Organizations,  multiple  employer  trusts 
and  other  groups  providing  protection 
against  medical  expenses  of  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

(a)  To  certify  that  the  individual  on 
whom  the  information  is  being  provided 
is  one  of  its  insureds; 

(b)  To  utilize  the  information  solely 
for  the  purpose  of  processing  the 
identified  individual's  insurance  claims: 
and 


(c)  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  It. 

(22)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  reflning  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Date  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(23)  To  an  agency  of  a  State 
Government,  or  established  by  State 
law.  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
e^ectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made; 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA: 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 


subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  prupose  of  the  audit, 
or 
(d)  When  required  by  law;  and 
(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  "The  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost,  quality,  and  effectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
imacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e..  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

POUOES  AND  MACnCCS  POM  tTOMNO. 

RrrmEviNa,  Acccsamo,  ncTAiNiNa  and 

DISMMINO  OF  RECORD*  IN  TNI  eVSmK 
STORAOE: 

Magnetic  media  (Magnetic  Tape, 
Disks,  Microfiche). 

RETRIEVABIUTV: 

Records  are  retrieved  by  the  Health 
Insurance  Claim  Number. 

SAFEOUAROS: 

a.  Authorized  Users:  Only  agency 
employees  and  contractor  personnel 
whose  duties  require  the  use  of 
information  in  the  system.  In  addition, 
such  agency  employees  and  contractor 
personnel  are  advised  that  the 
information  is  confidential  and  of 
criminal  sanctions  for  unauthorized 
disclosure  of  information. 

b.  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

c.  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regular  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  by  the  Privacy  Act. 
Privacy  Act  language  is  included  in 
contracts  related  to  this  system. 

d.  Implementation  Guidelines: 
Safeguards  implemented  in  accordance 
with  all  guidelines  required  by  the 
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Department  of  Health  and  Human 
Services  (HHS).  Safeguards  for 
automated  records  have  been 
established  in  accordance  with  the  HHS* 
Automated  Data  Processing  Manual 
Part  8.  "ADP  System  Security". 

RITINnON  AND  OMMMAL: 

Records  are  reUined  for  an  indefinite 
period  of  time  dependent  on  individual 
beneficiary  coverage. 

8YmM  ifiANAoeR(s)  AND  Aoomaa: 

Director,  Bureau  of  Program 
Operations,  Health  Care  Financing 
Administration,  Room  300,  Meadows 
East  Building,  6325  Security  Boulevard. 
Baltimore,  MD  21207.' 

NOrmCATION  FROCIOURCa: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
.  system  manager  at  the  address  above. 
The  requestor  must  specify  the  Health 
Insurance  Claim  Number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
(The  procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR 
5b.5(a)(2).) 


CONTESTINO  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above  and  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  reason  for  contesting  it  (e.g., 
why  it  is  inaccurate,  irrelevant, 
incomplete  or  not  current).  (These 
procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEOORV: 

The  data  contained  in  these  records  is 
furnished  by  the  individual.  In  most 
cases,  the  identifying  information  is 
provided  to  the  physician  by  the 
individual.  The  record  source  categories 
are  the  Health  Insurance  Master  Record, 
Part  A  Intermediary  Medical  Claims 
Record,  Part  B  Carrier  Medicare  Claims 
Record,  Medicare  Secondary  Payer 
Record,  Third  Party  Liability  Record, 
Medicaid  Entitlement  Record.  Health 
Maintenance  Organizations  Record,  and 
Hospice  Record. 

aVSTEMS  EXEMPTED  FROM  CCRTAM 
PROVISIONS  OF  THE  ACT. 

None. 
0»-70-OS27 
SYSTEM  NAME: 

HCFA  Utilization  Review 
Investigatory  File*  HHS/HCFA  BPO. 


escuRmr  CLAsaiPiCATiON: 
None. 

svsTBM  location: 
See  Appendix  A. 

CATBOORWa  OF  HMMVIOUALS  OOVSRaO  BV  TNB 

aviTiM: 

Persons  or  entities  alleged  to  have 
violated  the  provisions  of  the  Social 
Security  Act  related  to  the  Medicare 
(Title  XVIU)  or  Medicaid  (Title  XIX) 
program  or  other  criminal  statutes  a* 
they  pertain  to  Social  Security  Act 
programs  where  substantial  basis  for 
criminal  prosecution  exists,  defendants 
in  criminal  prosecution  cases,  or  persons 
or  entities  alleged  to  have  abused  the 
Medicare  or  Medicaid  program.  This  last 
category  of  individuals  would,  for 
example,  include  persons  or  entities 
alleged  to  have  rendered  unnecessary 
services  to  inedicare  beneficiaries  and/ 
or  Medicaid  recipients,  overutilized 
services,  engaged  in  improper  billing 
procedures,  or  breached  the  assignment 
agreement.  Also  included  are  persons  or 
entities  chosen  as  subjects  of  a 
validation  review. 

CATSOORIES  OF  RECORDS  IN  THE  SYSTBa: 

Information  maintained  in  each  record 
includes  the  identity  of  individual(s) 
chosen  for  validation  review  or  the 
suspect  of  utilization  review,  the  area  of 
service  under  vahdation  study  or  the 
nature  of  the  alleged  offense, 
documentation  of  the  investigation  into 
the  alleged  offense  (including 
identification  of  beneficiaries,  recipients 
and  witnesses,  statements,  medical 
records,  payment  records,  or  complaints 
fi^m  beneficiaries  recipients  and  others, 
correspondence  and  forms, 
documentation  of  complaints,  and 
reports  of  medical  review  committees  or 
consultants  (including  professional 
review  organizations),  and  the 
disposition  fo  the  case  by  the  HCFA 
Regional  Office,  Office  of  the  Inspector 
General,  Medicaid  State  agency  or  State 
Medicaid  Fraud  Control  Unit,  or  the  U.S. 
Attorney. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE 

system: 

Sections  205, 1106. 1107, 1815, 1816, 
1833, 1842. 1872. 1874. 1876, 1877,  and 
1902  of  the  Social  Security  Act.  (42 
U.S.C.  405, 1306, 1307,  1395g,  1395ii, 
13951, 1395U,  1395ii.  1395kk,  1395mm. 
1395nn,  and  1396a) 

PURPOSE  OF  the  system: 

To  determine  if  a  violation  of  a 
provision  of  the  Social  Security  Act  of 
related  penal  or  civil  provision  of  the 
United  States  Code  has  been  committed; 
to  determine  if  HHS  has  made  proper 
payments  as  prescribed  under  sections 


1816  and  1833  of  the  Socurlty  Act  and 
whether  the  Medicare  or  Medicaid 
progf-flms  have  been  abused;  and  to 
coordinate  Title  XVIII  and  Title  XIX 
investigations  and  prevent  duplication. 
HCFA  discloses  case  file  material  to  the 
HHS  Office  of  the  Inspector  General 
when  a  case  is  referred  for  full  fraud 
investigation. 


ROUTINi  urn  OP  RRONOe  MAINT4 
THS  SVSTIM,  MCUJDMO  CATtOONKS  OF 

USERS  AND  TMBPuwPoeaa  OF  SUCH  uses: 

HCFA  uses  material  in  this  system  as 
the  basis  for  referral  of  the  case  to  the 
HHS  Office  of  the  Inspector  General  or 
the: 

(1)  Department  of  Justice  for 
consideration  of  criminal  prosecution  or 
civil  action  or  to 

(2)  State  or  local  Hcensing  authorities 
(including  State  medical  review  boards), 
professional  review  organizations,  peer 
review  groups,  medical  consultants,  or 
other  professional  associations  for 
possible  administrative  action. 

(3)  HCFA  discloses  such  information 
to  officers  or  employees  of  State 
governments  as  weU  as  the  civilian 
health  and  medical  program  of  the 
Uniformed  Services  (CHAMPUS) 
program  for  use  in  conducting  or 
directing  investigations  of  possible  fraud 
or  abuse  against  the  TiUe  XVUI.  XUC,  or 
CHAMPUS  programs,  as  well  as  State 
attorneys  in  connection  with  State 
programs  involving  the  Health  Care 
Financing  Administration. 

(4)  HCFA  also  uses  the  material  fo 
determine  the  direction  of  investigation 
of  potential  fraud  or  abuse  situations 
which  includes  contact  with  third 
parties  for  the  purpose  of  establishing  or 
negating  a  violation. 

(5)  HCFA  discloses  cases  involving 
fraudulent  tax  returns  or  forger  of 
Medicare  checks  to  the: 

(a)  Treasury  Department; 

(b)  To  the  postal  authorities,  and  to 
appropriate  law  enforcement  agencies. 

(6)  HCFA  may  make  disclosures  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
which  the  congressional  office  makes  at 
the  request  of  that  individual. 

(7)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  liefore  such  tribunal,  when: 

a.  HHS,  or  any  component  thereof;  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  lustice  (or  HHS,  wliere  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

d.  The  United  States  or  any  agency 
thereof  where  HHS  determines  that 
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litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determined 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

poucm  AND  ntAcnccs  pom  stcmino, 

RrrmEVINO,  ACCCSSINO,  RETAWMNa,  AfN> 

msposiNO  OF  Nccono*  m  the  system: 
stonaqe: 

Paper  files  maintained  in  locked  file 
cabinets. 


The  staff  indexes  and  retrieves 
records  by  case  number  or  by  the  name 
of  the  subject  of  the  investigation. 

SAFEQUAROS: 

The  system  is  maintained  in 
accordance  with  the  requirements  of  the 
DHHS  AOP  System  Manual,  Part  6, 
"Systems  Security."  HCFA  keeps  the  file 
cabinets  locked  in  a  room  that  is  locked 
after  office  hours.  No  one  has  access  to 
the  files  room  except  HCFA  Regional 
Office  staff  and  other  authorized 
personnel  on  a  need  to  know  basis. 

BStmiiow  Awo  disposal: 

HCFA  places  the  records  in  an 
inactive  file  after  final  action  on  the 
case.  It  closes  out  the  inactive  file  at  the 
end  of  the  calendar  year  in  which  final 
action  was  taken,  holds  it  2  additional 
years,  transfers  it  to  the  Federal  Records 
Center,  who  destroys  it  afier  3 
additional  years. 

SYSTEM  MANAOni  AND  AOORESS: 

Director,  Bureau  of  Program 
Operations,  Health  Care  Financing 
Administration,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

NOTmCATION  FnOCEOURS: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
an  active  abuse  investigation  or  a  closed 
fraud  or  abuse  investigation  of  which 
the  individual  is/was  a  subject  by 
requesting  such  information  in  writing. 
He  or  she  should  direct  inquiries  to 
HCFA,  Bureau  of  Program  Operations. 
Office  of  Program  Validation;  6325 
Security  Boulevard,  Baltimore,  MD  21207 
or  the  appropriate  HCFA  Regional 
Office  (see  app.  C.2). 

Under  5  U.S.C.  552a(k)(2),  case  files  on 
active  fraud  investigation  cannot 


determine  if  this  system  contains  a 
record  pertaining  to  an  active  fraud 
investigation  of  which  the  individual  is  a 
subject 

These  notifications  procedures  are  in 
accordance  with  Department  regulations 
(45  CFR  5b.5). 


RECORO  ACCESS  I 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  they  seek. 
As  with  the  notification  procedure 
above,  case  files  on  active  fraud 
investigations  are  exempt  from  access 
by  the  individuals  who  are  the  subjects 
of  the  investigations  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  access  to 
information  which  is  a  matter  of  public 
record  or  documents  which  the 
individual  furnished  will  be  permitted. 
These  access  procedures  are  in 
accordance  with  Department  regulations 
(45  CFR  5b.5(a)(2).) 

CONTCSnNQ  RECORD  MOCeOURBS: 

Contact  the  appropriate  official  at  the 
address  specified  under  notification 
procedures  above,  reasonably  identify 
the  record  and  specify  the  information 
to  be  contested.  State  the  corrective 
action  sought  and  the  reason  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  regulations— 45  CFR 
5b.7).) 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  this 
record  systems  is  the  result  of  a  criminal 
or  program  abuse  investigation  and  may 
be  derived  from  such  sources  as  the 
suspect,  beneficiaries,  witnesses, 
professional  review  organizations, 
professional  or  peer  view  committees, 
medical  consultants.  Title  XIX  State 
agencies  or  State  Medicaid  Fraud 
Control  Units,  Social  Security 
Administration,  Health  Care  Financing 
Administration,  carrier  or  intermediary 
employees  with  a  knowledge  of  the 
case. 

SYSTEMS  BABMPIBU  WIOM  CEWTAIW 
raOVISIONS  OF  THE  ACR 

HHS  claims  exemption  of  certain 
records  (case  files  on  active  fraud 
investigations]  in  this  system  from  the 
notification  and  access  procedures 
under  5  U.S.C.  522a(k)(2)  inasmuch  as 
these  records  are  investigatory  materials 
complied  for  program  (law)  enforcement 
in  anticipation  of  a  criminal  or 
administrative  proceedings.  (See 
Department  Regulations  (45  CFR  5b.ll)) 

Appendix  A.  Haaltfa  loMinno*  Qaims 

Medicare  records  are  maintained  at  the 
HCFA  Central  Office  (see  section  1  )>elow  for 
the  address).  Health  insurance  records  of  the 


Medicare  progarm  can  also  t>e  accessed 
through  a  representative  of  the  HCFA 
Regional  Office  (see  section  2  below  for 
addresses).  Medicare  claims  records  are  also 
maintained  by  private  insurance 
organizations  wlio  share  in  administering 
provisions  of  the  health  insurance  program. 
These  private  insurance  organizations, 
referred  to  as  carriers  and  intermediaries,  are 
under  contract  to  the  Health  Care  Financing 
Administration  and  the  Social  Security 
Administration  to  perform  specific  tasks  in 
the  Medicare  program.  See  section  3  t>elow 
for  addresses  for  intermediaries  and  section  4 
addresses  for  carriers. 

1.  Central  Office  Addresses: 

Bureau  of  Program  Operations.  HCFA.  6325 
Security  Boulevard.  Baltimore,  Maryland 
21207.  Office  Hours:  8:15-4:45. 
Bureau  of  Data  Management  and  Strategy, 
HCFA  Office  of  Health  Program  Systems, 
Room  1705.  Equitable  Building,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207.  Office 
Hours:  8:15-4:45 

2.  HCFA  Regional  Office  Addresses: 
BOSTON  REGI0^4— Connecticut.  Maine, 

Massachusetts,  New  Hampshire.  Rhode 

Island,  Vermont 

John  F.  Kennedy  Federal  Building,  Room 

1211;  Boston,  Massachusetts  02203. 

Office  Hours:  8:30-5:00 
NEW  YORK  REGION— New  Jersey,  New 
York,  Puerto  Rico,  Virgin  Islands 
26  Federal  Plaza— Room  715,  New  York. 

New  York  10007,  Office  Hours:  8:30-5.-00 
PHILADELPHIA  REGION— Delaware. 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia 
P.O.  Box  8460,  Philadelphia,  Pennsylvania 

19101.  Office  Hours:  8:3(>-5«) 
ATLANTA  REGION— Alabama,  North 
Carolina.  South  Carolina.  Florida,  Georgia, 
Kentucky,  Mississippi.  Tennessee 
101  Marietta  Street.  Suite  702.  Atlanta. 

Georgia  30223.  Office  Hours  8:00-4:30 
CHICAGO  REGION— Illinois,  Indiana. 
Michigan,  Minnesota,  Ohio,  Wisconsin 
Suite  A— 824,  Chicago,  Illinois  60604.  Office 

Hours:  8:15-4:45 
DALLAS  REGION— Arkansas,  Louisiana, 
New  Mexico.  Oklahoma.  Texas 
1200  Main  Tower  Building.  Dallas,  Texas. 

Office  Hours:  a.-00-4:30 
KANSAS  CITY  REGION— Iowa.  Kansas. 
Missouri.  Nebraska 
New  Federal  Office  Building,  601  East  12th 

Street — Room  436,  Kansas  City,  Missouri 

64106.  Office  Hours:  8^)0-4:45 
DENVER  REGION— Colorado,  Montana, 
North  Dakota.  South  Dakota.  Utah, 
Wyoming 
Federal  Office  Building.  1961  Stout  St— 

Room  1185.  Denver.  Colorado  80294. 

Office  Hours:  a-00-4:30 
SAN  FRANCISCO  REGION— American 
Samoa.  Arizona,  California,  Guam.  Hawaii 
Nevada 
Federal  Office  Building.  10  Van  Ness 

Avenue,  20th  Floor,  San  Francisco, 

California  94102.  Office  Hours:  8:00-4:30 
SEATTLE  REGION— Alaska.  Idaho.  Oregon. 
Washington 
1321  Second  Avenue — Room  615  Mail  Stos 

211.  Seattle.  Washington  98101.  Office 

Hours  6KX>-4:30 
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3.  Intermediary  Addresses  (Hospital 
Insurance): 

Medicare  Coordinate.  Blue  Cross/Blue  Shield 
of  Alabama,  450  Riverchase  Parkway  East. 
Birmingham,  Alabama  35298 
Medicare  Coordinator,  Blue  Cross  of  Arizona, 
Inc.,  P.O.  Box  13466,  Phoenix.  Arizona 
85002 
Medicare  Coordinator.  Arkansas  Blue  Cross/ 
Blue  Shield,  Inc.,  601  Gaines  Street.  Little 
Rock,  Arkansas  72203 
Medicare  Coordinator,  Blue  Cross  of 
Southern  California,  P.O.  Box  70000.  Van 
Nuys,  California  91470 
Medicare  Coordinator,  Blue  Cross  of 
Northern  California,  1950  PrankHn  Street 
Oakland.  California  94659 
Medicare  Coordinator.  Kasier  Foundation 
Health  Plan,  Inc.,  1956  Webster  Street 
Room  310A  Oakland,  California  94612 
Medicare  Coordinator,  Rocky  Mountain 
Hospital  and  Medical  Service,  700 
Broadway,  Denver.  Colorado  80203 
Medicare  Administrator,  Aetna  Life  & 
Casualty,  151  Farmington  Avenue, 
Hartford,  Connecticut  06156 
Medicare  Coordinator,  Blue  Cross/Blue 
Shield  Connecticut,  370  Bassett  Rd.,  North 
Haven,  Connecticut  06473 
Medicare  Administrator,  Travelers  Ins.  Co., 
One  Tower  Square,  Hartford.  Connecticut 
06115 
Triage.  Inc..  719  Middle  Street  Bristol 

Connecticut  06019 
Medicare  Coordinator,  Blue  Cross/Blue 
Shield  of  Delaware.  Inc..  201  West  14th 
Street  Wilmington,  Delaware  19899 
Medicare  Coordinator,  Group 
Hospitalization.  Inc..  550 12th  Street  SW., 
Washington,  DC  20024 
Medicare  Coordinator.  Blue  Cross  of  Florida, 
Inc.,  P.O.  Box  1789,  Jacksonville,  Florida 
32201 
Medicare  Coordinator.  Blue  Cross  of 
Georgia/Columbus,  P.O.  Box  7368, 
Columbus,  Georgia  31908 
Medicare  Coordinator,  Blue  Cross  of 
Georgia/Atlanta.  P.O.  Box  4445.  Atlanta, 
Georgia  30302 
Medicare  Coordinator.  Hawaii  Medical 
Service  Association,  P.O.  Box  eea 
Honolulu.  Hawaii  96808 
Medicare  Coordinator,  Blue  Cross  of  Idaho. 

Inc..  P.O.  Box  7480.  Boise.  Idaho  83707 
Medicare  Coordinator.  Health  Care  Service 
Corp.,  233  North  Michigan  Avenue. 
Chicago,  Illinois  60601 
Medicare  Coordinator.  Mutual  Hospital 
Insurance.  Inc..  120  West  Market  Street 
Indianapolis,  Indiana  46204 
Medicare  Coordinator.  Blue  Cross  of  Iowa. 
Ruan  Building.  636  Grant  Avenue.  Station 
28,  Des  Moines,  Iowa  50307 
Medicare  Coordinator,  Blue  Cross  of  Western 
Iowa  and  S.  Dakota,  Third  and  Pierce 
Street.  Sioux  City.  Iowa  51102 
Medicare  Administrator,  Kansas  Hospital 
Service  Association,  Inc.,  P.O.  Box  239. 
Topeka.  Kansas  66801 
Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Kentucky,  Inc.,  9901  Linn  Station 
Road.  Louisville.  Kentucky  40223 
Medicare  Coordinator.  Louisiana  Health 
Service  and  Indemnity  Company,  2718A 
Wooddale  Blvd.,  Baton  Rouge,  Louisiana 
70805 


Medicare  Coordinator,  Associated  Hospital 
Service  of  Maine,  110  Free  Street  Portland, 
Maine  04101 
Medicare  Coordinator,  Maryland  Blue  Cross, 
Inc.,  700  East  Joppa  Road,  Baltimore, 
Maryland  21204 
Medicare  Coordinator.  Part  A.  Blue  Cross  of 
Mass.,  Inc.,  100  Summer  Street  Boston, 
Massachusetts  02106 
Medicare  Coordinator,  Blue  Cross  of 
Michigan.  600  Lafayette  East  Detroit 
Michigan  46226 
Medicare  Coordinator,  Blue  Cross  of 
Minnesota.  3535  Blue  Cross  Road,  St.  Paul, 
Minnesota  55765 
Medicare  Coordinator,  Blue  Cross  of  Miss., 
P.O.  Box  1043,  Jackson.  Mississippi  39205 
Medicare  Coordinator,  Blue  Cross  Hospital 
Service  of  Missouri.  4444  Forest  Park 
Boulevard.  St.  Louis,  Missouri  63108 
Medicare  Coordinator,  Blue  Cross  of 
Montana,  P.O.  Box  5017,  Great  Falls, 
Montana  59403 
Medicare  Coordinator,  Mutual  of  Omaha  Ins. 
Co.,  Box  456  Downtown  Station,  Omaha, 
Nebraska  68101 
Medicare  Coordinator,  Blue  Cross  of 
Nebraska.  P.O.  Box  3248.  Main  Post  Office 
Station,  Omaha,  Nebraska  68103 
Medicare  Coordinator,  New  Hampshire 
Vermont  Health  Service.  2  Pillsbury  Street, 
Concord,  New  Hampshire  03306 
Medicare  Coordinator,  Hospital  Service  Plan 
of  New  Jersey,  33  Washington  Street 
Newark,  New  Jersey  07102 
Medicare  Coordinator,  Prudential  Ins.  Co.  of 
America,  Drawer  471,  Millville.  New  Jersey 
06332 
Medicare  Coordinator,  New  Mexico  Blue 
Cro-ts  Inc .  12600  Indian  School  Rd..  N£., 
Albuquerque,  New  Mexico  87112 
Medicare  Coordinator,  B/C-B/S  of  New 
York,  622  Third  Avenue.  New  York  New 
York  10017 
Medicare  Coordinator.  North  Carolina  B/C- 
B/S.  P.O.  Box  2291.  Durham,  North 
Carolina  27702 
Medicare  Coordinator,  Blue  Cross  of  North 
Dakota.  4510  13th  Avenue,  S.W.,  Fargo. 
North  Dakota  58121 
Medicare  Coordinator,  B/C  of  N.W.  Ohio, 

P.O.  Box  943,  Toledo,  Ohio  43601 
Medicare  Coordinator,  B/C  of  N.E.  Ohio,  2066 

East  Ninth  Street,  Cleveland,  Ohio  44115 
Medicare  Coordinator,  Hospital  Care 
Corporation,  1851  William  Howard  Taft 
Road,  Cincinnati,  Ohio  45206 
Medicare  Coordinator,  Nationwide  Mutual 
Insurance  Co.,  P.O.  Box  1625.  Columbus, 
Ohio  43216 
Medicare  Coordinator,  B/C  of  Central  Ohio, 

P.O.  Box  16526,  Columbus,  Ohio  43216 
Medicare  Coordinator,  Blue  Cross  of 
Oklahoma,  1215  South  Boulder,  Tulsa, 
Oklahoma  74119 
Medicare  Coordinator,  Northwest  Hospital 
Service,  P.O.  Box  1271,  Portland.  Oregon 
97201 
Medicare  Coordinator.  Blue  Cross  of  Greater 
Philadelphia,  1333  Chestnut  Street 
Philadelphia,  Pennsylvania  19107 
Medicare  Coordinator,  Blue  Cross  of  Western 
Pennsylvania,  One  Smithfield  Street 
Pittsburgh,  Pennsylvania  15222 
Medicare  Coordinator.  B/C  of  N.E. 
Pennsylvania,  70  North  Main  Street, 
Wilkes-Barre,  Pennsylvania  18711 


Medicare  Coordinator,  Hospital  Service  Plan 

of  Lehigh  Valley,  1221  Hamilton  Street 

Allentown.  Pennsylvania  18102 
Medicare  Coordinator.  Capital  Blue  Cross, 

100  Pine  Street,  Harrisburg.  Pennsylvania 

17101 
Cooperative  de  Seguros  de  Vida  de  Puerto 

Rico.  G.P.O.  Box  3428.  San  Juan,  Puerto 

Rico  00936 
Blue  Cross  of  Rhode  Island,  444  Westminster 

Mall,  Providence,  Rhode  Island  02901 
Medicare  Coordinator.  Blue  Cross  of  S.C 

Columbia,  South  Carolina  29219 
Medicare  Coordinator,  Blue  Cross  of 

Tennessee,  Blue  Cross  BIdg.,  Chattanooga, 

Tennessee  37402 
Medicare  Coordinator,  Croup  Hospital 

Service,  Inc.  P.O.  Box  22146,  Dallas,  Texas 

75222 
Medicare  Coordinator,  B/C  of  Utah,  P.O.  Box 

30270.  Medicare  A.  Salt  Lake  City.  Utah 

84130 
Medicare  Coordinator,  B/C  of  S.W.  Virginia, 

PO.  Box  13047,  3959  Electric  Rd.  Roanoke, 

Virginia  24045 
Medicare  Coordinator,  Blue  Cross  of  Virginia, 

P.O.  Box  27401,  Richmond.  Virginia  23281 
Medicare  Coordinator,  B/C  of  Washington/ 

Alaska,  Inc..  15700  Dayton  Avenue.  North, 

P.O.  Box  327,  Seattle,  Washington  89111 
Medicare  Coordinator,  Parkersburg  Hosp. 

Serv.,Inc.,  P.O.  Box  1948.  Parkersburg, 

West  Virginia  26101 
Medicare  Coordinator,  Blue  Cross  Hospital 

Service  Inc..  P.O.  Box  1353,  City  Center, 

West  Charieston,  West  Virginia  25325 
Mediocre  Coordinator,  Blue  Cross  of 

Northern  West  Virginia  Inc.,  20th  and 

Chapline  Streets,  WhedUng.  West  Virginia 

26003 
Medicare  Coordinator,  Blue  Cross/Blue 

Shield  United  at  Wisconsin.  Milwaukee, 

Wisconsin  53201 
Medicare  Coordinator,  Blue  Cross/Blue 

Shield  of  Wyoming,  P.O.  Box  2386, 

Cheyenne,  Wyoming  6200 
Health  Care  Financing  Administration, 

Bureau  of  Program  Operations,  Office  of 

Prepaid  Operations  Staff,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207 
Raihoad  Retirement  Board,  644  Rush  Street 
Chicago,  Illinois  60611 

Medicarv  Caniers 

Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Alabama,  450  Riverchase 
Parkway  East  Birmingham,  Alabama  35298 

Vice  President  for  Medicare  and  Medical 
Services,  Arkansas  Blue  Cross  and  Blue 
Shield,  Inc.,  601  Gaines  Street,  Little  Rock. 
Arkansas  72203 

Medicare  Coordinator,  California  Physicians 
Service,  (d/b/a  Blue  Shield  of  California), 
P.O.  Box  7013,  No.  2  Northpoint,  San 
Francisco,  California  94120 

Medicare  Coordinator,  Transamerica 
Occidental  Life  Insurance  Company.  P.O. 
Box  54905  Terminal  Annex,  Los  Angeles. 
California  90054 

Assistant  Vice  President.  Rocky  Mountain 
Hospital  and  Medical  Service,  (d/b/a  Blue 
Cross  and  Blue  Shield  of  Colorado).  700 
Broadway,  Denver,  Colorado  80273 
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Medicare  Administrator.  Travelers  Ins.  Co., 
One  Tower  Square,  Hartford,  Connecticut 
06183 
Medicare  AJuiiiiistiator.  Aetna  Life  ft 
Camaky,  151  Farmington  Avenue, 
Hartford,  Connecticnt  06156 
Medicare  Coordinator,  Blue  Cross  and  Bhie 
Shield  of  norida.  Inc..  P.O.  Box  1798. 
lacksomriile.  Florida  32231 
Health  Care  Service  Corporation,  233  Nortli 
Michigan  Avenue.  Chic«^.  Olinois  eOBOl 
Associated  Inauranoe  Coanpantet,  inc,  (d/b/ 
a  Bhie  Croaa  and  Blae  Shield  of  bidlana). 
a320  Craig  Street  Suite  100,  indianapohs. 
Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 
Iowa,  Ruan  Building.  636  Grand  Avenue. 
Station  28,  Des  Moines.  Iowa  50309 
Medicare  Assistant  Blue  Cross  and  Blue 
Shield  of  Kansas,  Inc..  P.O.  Box  239. 
Topeka,  Kansas  66601 
Blue  Cross  artd  Bhie  Shield  of  Kentucky,  Inc., 
100  East  Vine  Street,  eth  Floor.  Lexington, 
Kentucky  40517 
Medicare  Coordinator.  Bloe  Cross  and  Blue 
Shield  erf  Maryland.  Inc..  700  E.  |oppa  Road. 
Baltimore,  Maryland  21204 
Medicare  Coordinator  Part  &  Bhte  Shield  of 
Masoachusetta,  Inc..  100  Summer  Street, 
Boston.  Maaaachnaetts  02110 
Assistant  Vice  President  Government  Affairs 
Department  Blue  Cross  and  Blue  Shield  of 
Michigan,  600  Lafayette  East  Detroit 
Michigan  48228 
Blue  Cross  and  Bine  Shield  of  Minnesota, 
P.O.  Box  64357.  3535  Bhie  Cross  Road,  St. 
Paul,  Minnesota  55184 
Vice  Presideat  Goremment  Programs,  Bhie 
Cross  and  Blue  Shield  of  Kansas  City,  P.O. 
Box  169,  Kansas  City,  Missouri  64141 
Director,  Medicare  Acbnioistration.  General 
American  Life  bwuraace  Co.,  PJO.  Box  505, 
St  Louis.  Missouri  63168 
Blue  Croaa  and  Blue  Shield  of  Montana.  Inc.. 
P.O.  Box  430S,  404  Fuller  Avenue,  Helena. 
Montana  50601 
Medicare  Coordinator.  Prudential  Insurance 
Co.  of  America.  Tri-Qty  Office.  Drawer 
471,  Millville.  New  Jersey  08332 
Director  of  Medicare  Part  B.  Blue  Shield  of 
Western  New  York,  Inc..  298  Main  Street 
Buffalo,  New  York  14202 
Medicare  Coordinator,  Group  Health 

Insurance,  Inc.,  330  West  42nd  Street,  New 
York,  New  York  10038 
Medicare  Coordinator,  Empire  Blue  Cross 
and  Blue  Shield,  622  Third  Avenue,  New 
York.  New  York  10017 
Medicare  Coordinator,  EQUICOR.  Inc..  1285 
Avenue  of  the  Americas.  New  York.  New 
YoridOOro 
Medicare  Coordmator.  Bhie  Cross  atid  Blue 
Shield  of  North  Dakota.  4510 13th  Avenue. 
S.W.,  Fargo,  North  Dakota  58121 
Medicare  System  and  Processing  Division, 
Natioowide  MMtuai  Insurance  Company. 
P.O.  Box  16788,  CoiombM.  Ohio  43216 
Medicare  Coordinator,  Pennsylvania  Bbie 
Shield.  P.O.  Box  65.  Camp  Hill 
Pennsylvania  17011 
Chief,  faitemal  Operations,  Sequros  de 
Servicio  de  Salud  de  Puerto  Rico,  Inc., 
C.P.O.  Box  3628,  San  Juan.  Puerto  Rico 
00936-3628 
Medicare  Coordinator.  Blue  Crocs  and  Blue 
Shield  of  Rhode  Island.  444  Westminster 
Man,  Providence.  Rhode  Island  02901 


Medicare  Coordinator,  Blue  Cross  aiul  Bine 
Shield  of  South  Carolina,  Footaine 
Business  Center,  300  Arbor  Lake  Drive. 
Suite  130a  ColumbU,  South  Carolina  29223 

Blue  Cross  and  Blue  Shield  of  Texas.  Inc.,  901 
South  Central  Expressway,  P.O.  Box 
833815,  Richardson.  Texas  750B3-3815 

Manager,  Part  E  Blue  Cross  and  Blue  Shield 
of  Utah,  P.O.  Box  30270.  2455  Parley's  Way. 
Salt  Lake  Qty.  Utah  84130 

Assistant  Adaninistrator.  Washington 
Physicians  Service,  4th  and  Battery 
Building,  2401  4th  Avenue.  6th  Floor. 
Seattle.  Washington  88121 

Director,  Medicare  Claims  Department 
Wisconsin  Physicians'  Service  Insurance, 
Corp„  1717  West  Broadway,  Monona. 
Wisconsin  53713 
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Adminielra«on  for  CMMran.  Youth  and 
FaniWee;  AvaliabMy  of  PT 1969  Funds 
and  Request  for  Appicatione; 
Compretienslve  CliBd  Development 
Program 

aoency:  Administration  for  CSiildren. 
Youth  and  Families  {ACYFJ.  OfTice  of 
Human  Development  Services,  (OHDS), 
Department  of  Health  and  Hnman 
Services  (HHS). 
ACTION:  Announcement  of  the 
availability  of  flnancial  assistance  and 
request  for  applications  for 
comprehensive  child  development 
programs. 

summary:  The  Head  Start  Bureau  of  the 
Administration  for  Children.  Youth  and 
Families  announces  the  availability  of 
funds  for  con^ieting  planning  grant  and 
operating  grant  applications  for  a  new 
Comprehensive  Child  Development 
Program.  The  purpose  of  this  new 
program  is  to  plan  for  and  carry  out 
projects  fot  intensive,  con^irehensive. 
integrated  and  continuous  supportive 
services  for  infants,  toddlers  and 
presdioolers  from  low-income  Camihes 
to  enhance  their  intdlectoal,  social, 
emotional  and  physical  development 
and  provide  support  to  their  parents  and 
other  family  members. 

"niis  annoimcemeat  contains  a  grant 
application  process  for  both  planning 
and  operating  grants.  Daring  the  initial 
stage,  up  to  30  appticaints  vhii  be 
selected  competitively  to  receive 
planning  grants  for  a  three-month 
period,  at  a  funding  level  np  to  $35,000 
each.  In  the  second  stage,  between  10 
and  25  agencies  wiD  be  selected  to 
receive  operating  grants  based  on  the 


outcome  of  a  competitive  review 

process. 

DATES:  The  dosing  date  for  receipt  of 

planning  grant  amplications  is  February 

15. 1989.  The  closing  date  for  receipt  of 

operating  grant  api^cations  is  July  14, 

1989. 

AOOWCSa.  Address  applications  to: 

Comprehensive  Child  Development 

Program.  Department  of  Health  and 

Human  Services.  Office  of  Human 

Development  Services,  Grants  and 

Contracts  Management  Division,  200 

Independence  Avenue.  SW,  Hubert  H. 

Humphrey  Building,  Room  341-F. 

Washington.  DC  20201. 

FOR  nWTHER  WFONMATION  COMTACr. 

Elizabeth  S.  Ussery  (202)  755-7768  or 

Allen  N.  Snith  (202)  755-7782. 

suFPt^MEnrriMiv  mpormatrm: 
I.  General  lafonnatioo 

A.  Program  Purpose 

On  April  2S,  1988.  the  President  signed 
the  Comprehensive  Child  Development 
Act  of  1988.  Part  E  of  Pub.  L 100-297 
(the  Act).  The  overall  objectives  of  the 
Act  are  to  provide  intensive, 
comprehensive,  integrated  and 
continuous  support  services  to  low- 
income  children  fran  birth  to  entrance 
into  elementary  school  that  will  enhance 
their  intellectual,  social,  emotional  and 
physical  development  and  to  provide 
needed  support  services  to  parents  and 
other  household  family  members  that 
will  enhance  their  economic  and  social 
self-sufHciency. 

A  third  party  evaltration  contractor 
will  be  selected  throngh  a  competitive 
process  to  assess,  <m  a  continuing  basis, 
whether  tfie  above  stated  objectives  are 
being  achieved  and  to  assess  the 
projects'  impact  on  related  programs. 
The  contractor  will  also  examine  the 
relative  effectiveness  of  different 
staffing  and  program  models  for 
achieving  disable  child  and  family 
benefits  as  well  as  the  relative 
effectiveness  of  alternative  street ures 
and  mechanisms  for  ddivering  needed 
services.  It  is  anticipated  that  control  or 
comparison  groups  of  individuals  who 
are  not  participating  in  the  project  will 
be  compared  with  individuals  who  are 
participating.  In  addition,  a  management 
support  contractor  will  be  selected 
through  a  competitive  process  to  provide 
on-geing  administrative  sopport  in  the 
conduct  of  the  project. 

B.  Background 

Early  intervention  In  the  lives  of 
infants  and  young  children  from  low- 
income  iamUies  is  an  important  factor  in 
overcoming  the  cognitive,  social, 

emotional  and  physical  risks  faced  by 
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these  children.  Compared  with  children 
from  middle  and  upper  income  famihes, 
these  children  are  more  likely  to 
experience  poor  school  achievement, 
low  test  score  performance,  higher  grade 
retention  and  more  special  education 
class  placements.  Intervening 
successfully,  however,  is  complicated 
because  these  children  are  usually  part 
of  families  that  have  many  social, 
economic,  physical  and  educational 
problems  which  can  hinder  their 
development  and  prevent  their 
achieving  the  full  benefits  of  such  an 
intervention. 

Evidence  is  emerging  which  indicates 
that  high  quality  intervention  programs 
which  serve  all  family  members 
increase  effective  and  productive  family 
functioning  and  contribute  substantially 
towards  children  achieving  their  full 
potential.  Equally  important  is  the 
evidence  which  suggests  that 
intervention  for  the  most  needy  families 
should  begin  as  soon  after  birth  as 
possible,  address  a  broad  range  of  needs 
and  should  continue  throughout  the 
preschool  years.  Investing  resources 
early  gives  parents  more  opportunity  to 
develop  needed  skills  and  confidence 
for  accessing  resources  and  support 
systems  which  can  facilitate  a  greater 
commitment  to  directly  and  actively 
involving  themselves  in  their  child's 
development.  Also,  children  are  able  to 
experience  growth  stimulating 
experiences  at  the  earUest  and  the  most 
critical  developmental  stages  of  their 
lives. 

C.  Program  Services 

Projects  fimded  imder  the  Act  must 
intervene  as  early  as  possible  in  the 
child's  life;  involve  the  whole  family; 
provide  comprehensive  services  to  all 
infants  and  young  children  in  the 
household  which  address  their 
intellectual,  social,  emotional  and 
physical  needs;  provide  services  to 
parents  and  other  family  members 
which  enhance  their  ability  to  contribute 
to  the  child's  healthy  development  and 
which  enable  them  to  achieve  economic 
and  social  self  sufficiency;  and  provide 
continuous  services  until  Uie  child 
enters  elementary  school  at  the 
kindergarten  or  first  grade  level.  It  is 
expected  that  successful  applicants 
under  this  annoimcement  will  provide 
and/or  arrange  for  all  such  services. 

In  the  case  of  infants,  toddlers  and 
preschool  children,  the  core  services 
which  must  be  provided  under  the  Act 
are  health  services  (including  screening, 
immunization,  treatment  and  referral); 
child  care  that  meets  State  licensing 
requirements;  early  childhood 
development  programs;  early 
intervention  services  for  children  with 
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or  at-risk  of  developmental  delay;  and 
nutritional  services. 

In  the  case  of  parents  and  other 
household  family  members  the  core 
services  which  must  be  provided  under 
the  Act  are  prenatal  care;  education  in 
infant  and  child  development  health 
care,  nutrition  and  parenting;  referral  to 
education,  employment  counselling,  and 
vocational  training  as  appropriate;  and 
assistance  in  securing  adequate  income 
support,  health  care,  nutritional 
assistance  and  housing. 

D.  Eligible  Applicants 

The  following  types  of  organizations 
are  eligible  to  apply  for  planning  and 
operating  grants  under  this 
announcement: 

•  A  Head  Start  agency; 

•  An  agency  that  is  eligible  to  be 
designated  as  a  Head  Start  agency 
imder  section  641  of  the  Head  Start  Act; 

•  A  community-based  organization 
as  defined  under  section  4(5)  of  the  Job 
Training  Partnership  Act  (29  U.S.C 
1503(5)): 

•  An  institution  of  higher  education 
as  defined  under  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1141(a)); 

A  public  hospital  as  defined 
under  42  U.S.C.  291o(c); 

•  A  community  development 
corporation  as  defined  under  section 
681(a)(2)(A)  of  the  Community  Services 
Block  Grant  Act  (42  U.S.C. 
9910(a)(2)(A));  or 

•  A  public  or  private  non-proHt 
agency  or  organization  specializing  in 
delivering  social  services  to  infants  or 
young  children  (i.e..  toddlers  and 
preschoolers). 

Eligible  agencies  located  in  rural  or 
urban  communities  are  encouraged  to 
apply  for  planning  and  operating  grants. 
Organizations  can  and  are  encouraged 
to  collaborate  with  each  other  in 
submitting  an  application.  Agencies 
located  in  rural  communities  must  enroll 
a  minimum  of  45  eligible  families  for  this 
project  (although  a  minimum  of  60  is 
preferred),  while  agencies  located  in 
urban  communities  must  enroll  a 
minimum  of  120  eligible  families. 
Agencies  will  be  expected  to  recruit  at 
least  two  times  the  number  of  eligible 
families  to  be  enrolled.  Of  this  number, 
one-half  should  be  enrolled  and  one-half 
placed  on  a  waiting  list.  In  addition,  the 
catchment  or  recruiting  area  for  the 
program  must  contain  at  least  four  times 
the  number  of  eligible  families  to  be 
enrolled.  These  figures  are  needed  to 
assure  that  the  objectives  for  the 
comprehensive  child  development 
program  can  be  adequately  examined 
over  the  full  five  year  project  period. 
Agencies  must  provide  adequate 


demographic  data  in  their  operating 
grant  proposal  to  assure  that  these 
minimums  will  be  met. 

Families  eligible  to  receive  services 
from  grantees  funded  under  this 
announcement  will  only  be  those 
families  with  incomes  at  or  below  the 
poverty  line  when  they  are  initially 
enrolled  and  who  have  a  child  either 
unborn  or  less  than  one  year  old  at  the 
time  they  are  initially  enrolled.  The 
poverty  line  is  determined  in  accordance 
with  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2))  and  is  published  annually  by 
the  Department  in  the  Federal  Register. 
For  information  purposes,  the  1988 
Poverty  Income  Guidelines  are  reprinted 
in  Appendix  I.  The  Guidelines  for 
subsequent  years  will  be  found  in  the 
Federal  Register. 

E.  Available  Funds 

In  fiscal  year  1989,  ACYF  expects  to 
commit  $19,500,000  to  fund  planning 
grants  and  operating  grants.  Up  to 
$1,050,000  will  be  used  to  support  up  to 
30  three  month  planning  grants  at  a 
funding  level  of  up  to  $35,000  each. 
Planning  grants  will  be  awarded  only  in 
fiscal  year  1989.  Between  10  and  25 
operating  grants  will  be  funded. 
Contingent  on  the  availability  of  funds 
and  grantee  performance,  operating 
grants  will  also  be  made  for  the  project 
period  in  subsequent  years. 

Agencies  will  be  refunded  only  if  (1) 
there  has  been  documented  evidence  of 
satisfactory  performance  in  all 
operational,  fiscal  and  administrative 
areas;  (2)  adequate  appropriated  funds 
are  available;  and  (3)  refunding  is  in  the 
best  interest  of  the  Government. 
Continuation  funds  will  be  available  to 
serve  eligible  families  who  started  with 
the  program  in  fiscal  year  1990  and 
eligible  families  which  replaced  starting 
families  (i.e.,  replacement  families)  who 
left  the  program  during  any  single  year. 
Agencies  should  serve  at  least  the  same 
number  of  eligible  families  each 
subsequent  year  as  was  served  in  fiscal 
year  1990.  Any  increases  in  these 
numbers  should  be  documented  and 
supported  by  the  agency  in  their 
continuation  proposal. 

F.  Timetable 

The  following  is  an  approximate 
schedule  of  major  activities  under  this 
announcement: 


Activity 


(1)  Planning  grant  apptica- 
tions  are  due. 

(2)  Planning  grant  awards 
win  t>e  made. 


OeadNne 


February  15.  1989. 
April  14.  1989. 
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AcfivJIy 

Deadline 

(3)    Supplementary    infor- 

April  14,  l989thrDogh 

makon  lots  tor  operating 

June  14.  1969. 

grants  availatale. 

(4)  Operating  grant  appli- 

July 14,  1989. 

cations  are  due. 

(5)  Operating  grant  awards 

September  30,  1969. 

willbenada. 

II.  Descriptioii  erf  tbe  Coraprehemive 
Child  Developinent  Program 

A.  Grantee  Responsibilities 

The  Comprehenaive  Child 
Developpment  Program  is  intended  to 
enhance  tbe  inteilectual,  social 
emotional  and  (^ysical  development  of 
children  from  low-faacome  families 
necessary  for  their  long  range  success  as 
well  as  to  enhance  the  educational, 
parenting  and  vocational  skills  of  low- 
income  parents  and  other  household 
family  members  necessary  for  effective 
parenting  and  economic/social  self- 
sufliciency.  To  accomplish  these  goals, 
agencies  awarded  operating  grants  will 
be  expected  to  involve  the  whole  family 
and  to  provide  comprehensive,  relevant 
and  age  appropriate  services  as  early  as 
possible  in  the  child's  life,  contixuiing  the 
provision  of  such  services  to  all  children 
in  the  family  until  entrance  into 
elementry  school 

In  each  participating  family  there 
must  either  be  a  woman  who  is  pregnant 
or  a  child  who  is  less  than  one  year  old 
at  die  time  die  family  is  initiaUy  enrolled 
in  the  program.  The  continual 
development  of  the  child  will  be  of 
particular  study  interest  as  the 
demonstration  pro^^sses.  Other  infants, 
toddlers  and  preschool  children  in  that 
family  will  also  receive  similar 
presdraol  services  and  their  progress 
win  also  be  of  study  interest.  Services  to 
parents  and  other  household  family 
members  will  be  provided  on  an 
individually  needed  basis  during  this 
same  time  period  and  their  changing 
economic  and  educational  conditions 
will  be  monitored  and  studied  as  well. 

No  single  service  delivery  model  or 
design  is  prescribed  under  this 
announcement.  The  intent  of  the  Act  is 
to  fund  and  evahiate  pro^^ms  with 
different  structures  and  medianisms  for 
delivering  services.  In  addition,  the 
intensity,  duration  and  frequency  of 
required  services  would  be  expected  to 
vary  from  grantee  to  grantee.  Similarly, 
programs  will  vary  in  terms  of  which 
services  they  directly  provide  and  which 
services  they  arrange  to  be  provided  in 
coordination  with  other  service 
providers  or  organizations. 

Also,  no  single  program  or  stafiing 
model  is  prescribed  under  this 
announcement.  Consequently,  it  is 


expected  that  models  with  different 
philosophies  or  strategies  for  enhancing 
the  intenectual,  social,  emoticmal  and 
physical  development  of  children  will  be 
fimded  and  assessed  across  the  different 
child  and  family  populations  served. 
Similarly,  programs  will  be  expected  to 
vary  witti  respect  to  the  emphasis 
placed  on  center-based  or  combination 
center/home-based  models  and  with  the 
characteristics  and  intensity  of  their 
parent  involvement  activities. 

Agencies  are  expected  to  cooperate 
with  the  third  party  evahiation 
contractor  to  be  funded  by  the 
Administration  for  Children.  Youth  and 
Families  which  will  conduct 
assessments  of  their  program  and 
service  delivery  models.  Such 
cooperation  will  involve  periodicaly 
furnishing  needed  process-oriented  data 
as  required  by  the  evaluation  contractor 
and  allowing  the  contractor  reasonable 
access  to  obtain  child  and  family  impact 
information.  Examples  of  child  impact 
information  which  might  be  collected 
include  age  appropriate  gross  and  fine 
motor  development,  percefitual  skills, 
cognitive  skills.  language  skills,  self-help 
skills,  self-esteem,  achievement 
motivation,  social  behavior  and  physical 
health.  Examples  of  family  impact 
information  include  welfare 
dependency,  employment  history,  family 
income,  parenting  skills  and  behavior, 
child  development  knowledge,  parent 
expectations,  educational  attaimnent, 
and  family  stability.  All  child  and  family 
data  coll&::ted  by  participating  programs 
and  by  the  third  party  evaluation 
contractor  will  be  kept  confidential. 

All  funded  projects  must  provide  the 
core  services  for  children,  parents  and 
other  family  members  identified  in  Part 
I,  Section  C  Parents  should  also  be 
given  an  opportimity  to  be  involved  in 
decision  "^Itii^g  about  the  natiu'e  and 
operation  of  these  services.  The  level  of 
these  services  must  be  consistent  with 
acceptable  developmental,  health  and 
nutritional  practices  for  children  and 
must  meet  or  exceed  the  level  reflected 
in  the  Head  Start  Program  Performance 
Standards  (45  CFR  Subdiapter  B.  Part 
1304.  Subparts  B,  C  D  and  E,  excluding 
Appendices  A  and  B).  In  addition,  the 
requirements  of  45  CFR  Subchapter  B, 
SS  1301.11  and  1305.8  are  applicable  for 
carrying  out  this  project 
costs  shall  be  20  percent  of  the  total 
project  costs  for  each  grantee  and  may 
be  provided  in  cash  or  in-kind,  fairly 
evaluated,  including  equipment  and/or 
services. 

C.  Planning  Croat  Ptoposah 

We  expect  that  both  eligible  agencies 
who  have  experience  in  conducting 
projects  similar  to  the  projects 


authorized  by  this  aimouncement  as 
well  as  those  agencies  who  do  not  have 
such  experience  will  be  interested  in 
applying  for  an  operating  grant  due  on 
July  14, 198a  To  help  these  latter 
agencies  plan  and  prepare  an  operating 
grant  proposal,  three  month  planning 
grants  will  be  competitively  awarded.  A 
three  month  planning  period  it 
considered  sufficient  time  to  develop 
and  desi^  such  a  proposal  and  will 
enable  operating  grants  to  be  funded  in 
fiscal  year  1960.  llie  end  product  of  a 
planning  grant  will  be  the  design  of  a 
comprehensive  child  development 
program  which  will  be  reflected  in  an 
operating  grant  proposal  submitted  to 
the  Department  of  Health  and  Human 
Services  for  competitive  consideration. 
In  their  epilation  for  funding,  eligible 
applicants  for  planning  grants  shall: 

1.  Describe  die  need  to  receive  a 
plannhig  grant,  considering  both  fiscal 
as  well  as  service  expansion/ 
coordination  factors. 

2.  Describe  the  activities  that  will  be 
carried  out  during  the  planning  period. 

3.  Describe  the  capactiy  to  provide  or 
ensure  the  aveiilability  of  intensive  and 
comprehensive  services  to  meet  the 
purposes  of  the  Act  and.  if  relevant, 
include  a  description  of  the  capacity  of 
the  agency  to  expand  existing  services. 
(Section  670N(b)(2KA).) 

4.  Describe  the  eligible  infants,  young 
children  (Le.,  toddlers  and  presdwolers). 
parents  and  other  family  members  to  be 
served  by  the  project,  including  the 
number  to  be  served  and  information  on 
the  population  and  geographic  location 
to  be  served.  (Section  670N(b)(2)(B).) 

5.  Describe  how  the  needs  of  the 
infants,  young  childroi,  parents  and 
other  family  members  will  be  met  by  the 
project.  (Section  670N(b](2)(q.) 

6.  Describe  the  intensive  and 
comprehensive  supportive  (core) 
services  that  project  planners  intend  to 
address  in  the  development  of  the 
project  along  with  a  description  of  the 
mechanisms  for  delivering  these 
services  (Section 67(MM(bK2){D)) 

7.  DescrUie  the  manner  in  wrfaich  the 
project  win  be  operated  together  with 
the  invotvement  of  ottier  coomninity 
groups  and  public  agencies  and  include 
a  desdiptioo  of  existing  linkages,  if  any. 
with  these  groups  and  agencies.  (Section 
670N(b)(2|(E).) 

8.  Specify  the  entities  that  the  eligible 
agency  intends  to  contact  and 
coordinate  activities  with  during  the 
planning  phase  (Section  670N(b)(2)(F).) 

9.  Describe  the  backgroimd. 
experience  and  training  of  die  key  staff 
to  be  used  during  the  planning  phase. 


MMM 
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10.  Describe  how  applicant  will 
provide  for  a  planning  phase  advisory 
board  which  includes: 

(a)  Prospective  project  participants: 

(b)  Representatives  of  the  community 
in  which  the  project  will  be  located;  and 

(c)  Individuals  with  expertise  in  the 
services  to  be  offered  (Section 
670N(b)(2)(G).) 

Letters  of  commitment  of  prospective 
members  mtist  be  furnished  as  part  of 
the  application  for  a  planning  grant. 

11.  Describe  the  capacity  of  the 
eligible  agency  to  raise  the  non-Federal 
Share  of  the  costs  of  the  project  for  the 
full  five  year  authorization  period. 
(Section  670N{b)(2)(H).) 

D.  Operating  Grant  Proposals 

Eligible  agencies  who  received  a 
planning  grant  as  well  as  other  eligible 
agencies  who  believe  they  have 
experience  in  conducting  projects 
similar  to  the  projects  authorized  by  this 
announcement  wrill  be  eligible  to 
compete  for  an  operating  grant  To 
assure  that  agencies  with  the  most 
potential  for  providing  quality  services 
participate  in  this  program,  applicants 
for  operating  grants  shall: 

1.  Identify  the  popidation  and 
geographic  location  to  be  served  by  the 
project  and  how  the  population  will  be 
recruited  and  selected  for  enrollment 
assuring  that  the  most  needy  families 
will  be  served,  that  some  enrolled 
children  willi>e  handicapped,  and  that 
eligible  families  will  be  located  at  a 
reasonable  distance  to  all  service 
providing  agencies.  Also  provide 
assurances  by  furnishing  appropriate 
demographic  data  that  the  minimuni 
numbers  of  eligible  families  required  in 
this  annoimcement  are  in  the  catchment 
or  recruiting  area  and  can  be  recruited 
and  enrolled.  (Section  670N(b)(2)(B)(i).) 

2.  Provide  assurances  and  describes 
how  core  and  other  services  to  be 
provided  are  closely  related  to  the 
assessed  needs  of  the  target  population 
and  that  the  needs  to  be  addressed  are 
important  for  successful  child  and 
family  functioning  and  consistent  with 
the  objectives  of  this  project  (Section 
670N(b)(2)(B){ii).) 

3.  Identify  and  describe  how  each 
project  will  provide  directly  or  arrange 
for  intensive  and  comprehensive  core 
and  other  supportive  services.  Provide 
assurances,  and  identify  the  basis  for 
the  assurances,  that  tbe  level  of  these 
services  are  developmentally 
appropriate  and  consistent  with 
established  Federal,  State  and/or  local 
public  agency  standards.  (Section 
670N(c)(2)(B)(iii).) 

4.  Provide  assurances  and  describe 
how  intensive  and  comprehensive  core 
and  other  supportive  services  will  be 


furnished  to  parents  beginning  with 
prenatal  care  and  will  be  furnished  on  a 
continuous  basis  to  all  infants  and 
young  children  (i.e.,  toddlers  and 
presdioolers  in  the  enrolled  family's 
household),  as  well  as  to  other  family 
members.  (Section  670N(c)(2)(B)(v).) 

5.  Identify  and  descrilxe  the  specific 
program  model(8)  that  will  be  used  for 
assuring  the  intellectual  social 
emotional  and  physical  development  of 
children  served,  including  center  or 
center /home-based  combination  model 
configurations,  educational  philosophy, 
staffing  patterns,  staff  qualifications, 
and  any  other  information  that  cleariy 
describes  the  model(8)  and  supports  its 
use. 

6.  Describe  how  core  and  other 
supportive  services  will  be  furnished  at 
off  site  locations,  if  appropriate.  (Section 
670N(c)(2)(B)(vi).) 

7.  Identify  referral  providers,  agencies 
and  organizations  with  which  the 
eligible  appUcant  will  coordinate  in 
order  to  carry  out  the  project  for  which 
such  operating  grant  is  requested. 
Applicants  should  furnish  relevant 
letters  of  commitment  indicating  which 
services  will  be  provided  to  project 
participants  by  those  provider  agencies 
and/or  organizations.  Applicants  shoidd 
describe  current  or  previous 
relationships  with  these  agencies  and/or 
organizations.  (Section 
670N(C)(2){B)(iv).) 

8.  Describe  the  extent  to  which  the 
applicant,  through  its  project  will 
coordinate  and  expand  existing  services 
as  well  as  provide  services  not  available 
in  the  area  to  be  served  by  the  project 
Applicants  must  explain  if  services  are 
already  available  in  the  community(ie8) 
to  be  served  but  are  not  considered 
adequate.  Applicants  must  identify  the 
structuTO  and  mechanisms  for  service 
delivery.  (Section  670N(c)(2)(B)(vii).) 

9.  Describe  how  the  project  will  relate 
to  the  local  educational  agency  (as 
defined  in  section  1471(12)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965)  as  well  as  to  State  and  local 
agencies  providing  health,  nutritional 
education,  social  and  income 
maintenance  services.  (Section 
670N(c)(2)(B)(viii).) 

10.  identify  how  the  project  will  be 
administered  and  managed.  Submit  a 
first  year  timetable  for  implementing 
activities  and  enrolling  families.  Provide 
a  description  of  the  applicant's  previous 
program,  administrative  and  fiscal 
experience  in  providing  direct  services 
and  in  coordinating  activities  with  State 
and  local  public  or  other  non-profit 
agencies  and  organizations.  Provide  a 
resume  which  includes  a  description  of 
the  training  and  background  of  the  key 
project  staff,  their  responsibiUties  in 


connection  with  this  project  and  the 
time  they  will  be  committing  to  this 
project.  AppUcatns  should  furnish  any 
other  staff  and  organizational 
information  which  illustrates  their  skills 
and  capacity  to  deliver  required  services 
in  a  timely  manner  and  to  implement  a 
quahfy  project  which  can  endure  for  the 
required  project  period. 

11.  Provide  assurances  and  describe 
how  the  eligible  agency  will  pay  the 
non-Federal  share  of  the  cost  of  the 
project  for  which  such  operating  grant  is 
requested  fit»m  non-Federal  sources  for 
the  full  five  year  authorization  period. 
(Section  670N(c)(2)(B){ix).) 

12.  Identify  and  describe  in  detail  the 
proposed  first  year  budget  for  the 
project  and  assure  that  the  proposed 
costs  are  reasonable  in  view  of  the 
services  to  be  provided. 

13.  Identify  and  describe  any  technical 
assistance  services  which  will  be 
utilized  by  the  applicant  to  assure  a 
smooth  start-op  of  the  project  and  to 
assure  the  ongoing  integrity  of  the 
proposed  model. 

14.  Provide  assurances  that  the 
applicant  will  cooperate  with  a  third 
party  evaluation  contractor  hired  by 
ACYF  to  continually  evaluate  the 
effectiveness  of  the  Comprehensive 
Child  Development  program  in 
achieving  its  stated  objectives. 

15.  Provide  assurances  that  if  selected 
for  an  operating  grant  applicants  will 
collect  and  provide  data  on  groups  of 
individuals  and  geographic  areas 
served,  including  types  of  services  to  be 
furnished,  estimated  costs  of  providing 
comprehensive  services  on  an  average 
per  user  basis,  types  and  nature  of 
conditions  and  needs  identified  and  met 
and  such  other  information  as  may  be 
required  periodically  either  by  ACYF  or 
by  the  evluation  contractor  to  assure  a 
sound  assessment  of  project  impact 
Applicant  will  address  how 
confidentialify  of  user  data  will  be 
maintained.  (Section  670N(c)(2){B)(x).) 

16.  Describe  how  applicant  will 
provide  for  an  advisory  committee 
consisting  of:  — 

(a)  Participants  in  the  project 

(b)  Individuals  with  expertise  in 
furnishing  services  the  project  provides 
and  in  other  aspects  of  child  health  and 
child  development  and 

(c)  Representatives  of  the  communify 
in  which  the  project  will  be  located. 
(Section  6709N(c)(2)(B)(xi).) 

Applicant  should  furnish  letters  of 
commitment  if  not  previously  furnished 
(or  if  changed)  in  its  application  for  a 
planning  grant. 

17.  Include  such  additional  assurances 
and  agree  to  submit  such  necessary 
reports  as  may  be  reasonably  required. 


BEST  COPY  AVAILABLE 


52816 


Federal  RegUtar  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Notices 


^OL 


DE 


988 


Further  information  relating  to  the 
operating  grant  application  will  be 
provided  at  a  later  date  (see  Part  IV-C 
of  this  announcement)  to  eligible 
agencies  which  intend  to  apply  and 
which  request  the  information. 

III.  Criteria  for  Review  and  Evaluation 
of  Applicants 

A.  Planning  Grant  Proposals 

On  considering  how  the  eligible 
applicant  for  a  planning  grant  will  carry 
out  the  responsibilities  addressed  under 
Part  II  of  this  announcement, 
applications  will  be  reviewed  and 
evaluated  against  the  following  criteria: 

1.  Objectives  and  Need  for 
Assistance.  (40  Points)  The  extent  to 
which  the  application  pinpoints  any 
relevant  physical,  economic,  social, 
fmancial,  institutional,  or  other 
problems  requiring  a  planning  grant: 
demonstrates  the  need  for  the 
assistance:  states  the  principal  and 
subordinate  objectives  of  the  project; 
and  provides  supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  appUcant. 

Information  provided  in  response  to 
Part  II,  Section  C,  Numbers  1  and  2  of 
this  announcement,  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criteria. 

2.  Results  or  Benefits  Expected.  (10 
points)  The  extent  to  which  the 
application  identifies  results  and 
benefits  to  be  derived  and  describes  the 
anticipated  contribution  to  policy, 
practice,  theory  and/ or  research. 

Information  provided  in  response  to 
Part  II.  Section  C,  Number  5  of  this 
announcement,  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criteria. 

3.  Approach.  (20  points)  The  extent  to 
which  the  application  outhnes  an 
acceptable  plan  of  action  pertaining  to 
the  scope  of  the  project  which  details 
how  the  proposed  work  will  be 
accomplished  and  lists  each 
organization,  consultant,  or  other  key 
individuals  who  will  work  on  the  project 
along  with  a  short  description  of  the 
nature  of  their  effort  or  contribution. 

Information  provided  in  response  to 
Part  II,  Section  C.  Numbers  3, 6.  7,  B,  9 
and  11  of  this  announcement,  will  be 
used  to  review  and  evaluate  applicants 
on  the  above  criteria. 

4.  Geographic  Location.  (5  points)  The 
extent  to  which  the  application  gives  ■ 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project 
and  describes  the  families  to  be  served. 

Information  provided  in  response  to 
Part  II,  Section  C,  Number  4,  of  this 
announcement,  will  be  used  to  review 


and  evaluate  applicants  on  the  above 
criteria. 

5.  Staff  Bacliground  and  Experience 
(25  points)  The  extent  to  which  the 
resimies  of  the  planning  staff  (including 
names,  addresses,  background  and  other 
qualifying  experience)  demonstrate  the 
ability  to  successfully  carry  out  this 
planning  phase. 

Information  provided  in  response  to 
Part  n.  Section  C,  Number  10,  of  this 
announcement  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criteria. 

B.  Operating  Grant  Proposals 

In  considering  how  the  eligible 
applicant  for  an  operating  grant  will 
carry  out  the  responsibilities  addressed 
under  Part  II  of  this  annnouncement, 
applications  will  be  reviewed  and 
evaluated  against  the  following  criteria: 

1.  Objectives  and  Need  for 
Assistance.  (10  Points)  The  extent  to 
which  the  application  reflects  a  good 
understanding  of  the  objectives  of  the 
project;  pinpoints  any  relevant  physical, 
economic,  social,  financial,  institutional, 
or  other  problems  requiring  an  operating 
grant:  demonstrates  the  need  for  the 
assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
and  provides  supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant. 
Relevant  data  based  on  results  of 
planning  studies  are  included  and/or 
footnoted. 

Information  provided  in  response  to 
Part  II,  Section  D,  Numbers  1  and  2  of 
this  announcement,  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criteria. 

2.  Results  or  Benefits  Expected.  (10 
points)  The  extent  to  which  the 
identifled  results  and  benefits  to  be 
derived  are  consistent  with  the 
objectives  of  the  proposal  and  there  are 
clear  and  important  anticipated 
contributions  to  policy,  practice,  theory 
and/or  research  indicated. 

Information  provided  in  response  to 
Part  II,  Section  D,  Number  2  of  this 
announcement,  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criteria. 

3.  Approach.  (3S  points)  The  extent  to 
which  the  application  ouUines  a  sound 
and  workable  plan  of  action  pertaining 
to  the  scope  of  the  project  and  details 
how  the  proposed  work  will  be 
Bccompllihed:  cites  factors  which  might 
accelerate  or  decelerate  the  work  and 
gives  acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  In 
cost  or  time,  or  extraordinary  social  and 


community  Involvements;  provides  for 
each  of  the  core  services  and  gives 
projections  of  the  accomplishments  to 
be  achieved.  Application  lists  the 
activities  to  be  carried  out  in 
chronological  order  and  shows  a 
reasonable  schedule  of 
accomplishments  and  target  dates. 
Application  also  lists  eadi  organization, 
agency,  consultant  or  other  key 
individuals  or  groups  who  will  work  on 
the  project  along  with  a  description  of 
the  activities  and  nature  of  their  effort 
or  contribution. 

Information  provided  in  response  to 
Part  II,  Section  D.  Numbers  3, 4.  5. 6.  7, 8. 
9, 14, 15,  and  16  of  this  announcement, 
will  be  used  to  review  and  evaluate 
applicants  on  the  above  criteria. 

4.  Geographic  Location.  (5  points)  The 
extent  to  which  the  application  gives  a 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project 
and  includes  maps  or  other  graphic  aids. 
Application  describes  the  families  to  be 
recruited  and  enrolled  in  terms  of 
characteristics  and  minimum  numbers. 

Information  provided  in  response  to 
Part  II,  Section  D,  Number  1  of  this 
announcement  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criteria. 

5.  Staff  Background  and  Experience, 
(25  points)  The  extent  to  which  the 
resumes  of  the  program  director  and  key 
project  staff  (including  names, 
addresses,  training,  background  and 
other  qualifying  experience]  and  the 
organization's  experience  demonstrates 
the  ability  to  effectively  and  efficiently 
administer  a  project  of  this  size, 
complexity  and  scope  and  reflect  the 
abiUty  to  use  and  coordinate  activities 
with  other  agencies  for  the  delivery  of 
comprehensive  support  services. 
Application  describes  the  relationship 
between  this  project  and  other  work 
planned,  anticipated  or  underway  under 
Federal  assistance. 

Information  provided  in  response  to 
Part  n.  Section  D,  Numbers  10  and  13  of 
this  announcement  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criteria. 

6.  Budget  Appropriateness  (IS  points) 
The  extent  to  which  the  project's  costs 
are  reasonable  In  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes.  The  extent  to  which 
assurances  are  provided  that  the 
applicant  can  and  will  contribute  the 
non-Federal  share  of  the  total  project 
cost. 

Information  provided  in  response  to 
Part  II.  Section  D,  Numbers  11  and  12  of 
this  announcement,  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criteria. 
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A.  Availability  of  Formt 

Agencies  and  oi^anizations  interested 
in  applying  for  planning  grant 
(applications  due  by  February  15. 1989) 
and/or  operating  grant  (applications  due 
by  July  14, 1989)  funds  should  submit  an 
application(s)  on  the  Standard  Form  424 
(revised  April  1988)  included  in  this 
announcement  (Appendix  III). 

Each  application  must  be  executed  by 
an  individual  authorized  to  act  on  behalf 
of  the  applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this  announcement 
and  the  instructions  in  the  attached 
application  package. 

B.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  are  required.  Completed 
applications  must  be  sent  to: 
Comprehensive  Child  Development 
Program.  Department  of  Health  and 
Human  Services,  Office  of  Human 
Development  Services,  Grants  and 
Contracts  Management  Division,  200 
Independence  Avenue.  SW..  HHH 
Building-Room  341F.  Washington.  DC 
20201. 

The  program  announcement  number 
(13600-883)  must  be  cleariy  identified  on 
the  application. 

C.  Requests  for  Supplementary 
Information  Kit  on  Operating  Grants 

A  kit  of  supplementary  information 
will  be  sent  to  eligible  organizations  that 
are  interested  in  applying  for  an 
operating  grant.  This  kit  will  Include 
items  such  as  copies  of  applicable 
Federal  regulations,  an  additional  set  of 
application  forms,  plus  other  clarifying 
information  that  may  help  applicants 
better  respond  to  this  announcement 
Agencies  that  are  awarded  a  planning 
grant  will  automatically  be  sent  a  kit  of 
supplementary  Informatioa  and  need  not 
make  a  separate  request. 

All  other  interested  organizations  that 
are  eligible  to  apply  for  an  operating 
grant  should  request  the  kit  by  writing 
to:  Allen  N.  Smith.  Administration  for 
Children.  Youth  and  Families.  P.O.  Box 
1182,  Washington.  DC  20013. 

The  kit  may  be  requested  by  these 
agencies  at  any  time  between  April  14. 
1989  and  June  14, 1989. 

D.  Appplication  Consideration 

For  both  planning  grant  and  operating 
grant  funding,  applications  will  be 
scored  against  the  criteria  outlined  in 
Part  III  of  this  announcement.  The 


review  will  be  conducted  in 
Washington,  DC.  Reviewers  will  be 
persons  knowledgeable  about  eariy 
childhood  education  and  development 
and  family  service. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner,  Head  Start 
Bureau,  who  will  reconmiend  programs 
to  be  funded  to  the  Commissioner  of 
ACYF.  The  Commissioner  of  ACYF  will 
make  the  final  selections.  Applicants 
may  be  funded  in  whole  or  in  part  and 
the  Commissioner  will  ensure  that  both 
urban  and  rural  programs  are  funded. 
Consideration  will  also  be  given  to 
ensuring  that  a  variety  of  geographic 
areas  are  served,  that  projects  with 
different  auspices  are  selected  and  that 
various  project  designs  and  models  are 
represented. 

Successful  applicants  will  be  notified 
through  a  Notice  of  Financial  Assistance 
Awarded.  The  award  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  grant  the  total 
project  period,  the  budget  period  and  the 
amount  of  the  non-Federal  matching 
share. 

E.  Due  Date  for  the  Receipt  of 
Applications 

Under  this  announcement  the  dosing 
date  for  planning  grant  applications  is 
February  15. 1989  and  for  operating 
grant  applications  is  July  14, 1989. 

1.  Applications  must  either  be  hand 
delivered  or  mailed.  Applications  mailed 
through  the  U.S.  Postal  Service  or  a 
commercially  deUvered  service  shall  be 
considered  as  meeting  the  deadline  if 
they  are  eithen 

a.  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
application  submission  section  of  this 
announcement;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  In  time  for  the  independent 
review  under  Chapter  1-62  of  HHS 
Transmittal  86.01  (4/30/86).  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications.  Applications 
which  do  not  meet  the  criteria  in  the 
above  paragraphs  are  considered  late 
applications  and  will  not  be  considered 
in  the  current  competition. 

3.  Extension  of  deadline.  The 
Administration  for  Children.  Youth  and 
Families  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  Cod  such 
as  floods,  hurricanes,  etc..  or  when  there 


is  widespread  disruption  of  the  mail. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant 

P.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L  96-511.  the  Department 
is  required  to  submit  to  OMB  for  review 
and  approval  any  reporting  and  record 
keeping  requirements  and  regulations 
including  program  announcements.  This 
program  announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  by  OME 

G.  Executive  Order  12372— Notification 
Process 

TTiis  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Program."  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Chder,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs.  All 
States  and  territories  except  Alaska, 
Idaho,  Nebraska,  American  Samoa,  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  five 
areas  need  take  on  action  regarding  E.O. 
12372.  Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.G.  12372. 

Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  of  the  prospective  application  and 
receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  date  of  contact  if  no  submittal  is 
required)  on  the  SF424,  item  16a. 

SPOCs  have  60  days  from  the 
planning  and  operating  grant  application 
deadline  dates  to  comment  on 
applications  for  financial  assistance 
under  this  program.  SPOCs  are 
encouraged  to  eliminate  the  submission 
of  routine  endorsements  as  official 
recommendations.  Additionally,  SPOCs 
comments  and  those  official  State 
process  recommendations  which  they 
intend  to  trigger  the  "accommodate  or 
explain"  rule. 
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When  comments  are  lubmltted 
directly  to  OHDS,  they  should  be 
addressed  to:  Comprehensive  Child 
Development  Program,  Department  of 
Health  and  Human  Services,  Offlce  of 
Human  Development  Services,  Grants 
and  Contracts  Management  Division, 
200  Independence  Avenue,  SW.,  Room 
341F,  Hubert  H.  Humphrey  Building. 
Washington.  DC  20201.  OHDS  will 
notify  the  State  of  any  application 
received  which  has  no  indication  that 
the  State  process  has  had  an 
opporttmity  for  review.  A  list  of  single 
points  of  contact  for  each  State  and 
territory  is  included  in  Appendix  II  of 
this  announcement. 

H.  Protection  of  Human  Subjects 

Department  of  Health  and  Human 
Services  policy  (45  CFR  Part  46,  42 
U.S.C.  2891]  requires  that  if  any  phase  of 
this  project  will  involve  subjecting 
individuals  ot  the  risk  of  physical, 
psychological,  sociological,  or  other 
harm,  certain  safeguards  must  be 
instituted  and  an  assurance  must  be 
filed.  If  there  is  any  question  about  the 
application  of  requirements  for  the 
protection  of  human  subjects  for  this 
project,  further  information  should  be 
requested  from  Mr.  Denis  Doyle  of  the 
Office  for  Protection  from  Research 
Risks,  Building  31-4309,  NaHonal 
Institutes  of  Health,  DHHS,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20014:  (202)  496-7041). 

Dated:  December  16, 1988. 

DodieTninudi  Bonip, 

Commisaioner,  Administration  for  Children, 
Youth  and  Families. 

Approved:  December  21. 1988. 

Sydney  Olaon, 

Assistant  Secretary  for  Human  Development 
Services. 

Appendix  I 

1968  Poverty  Income  Guidelines 

Poverty  Income  Guidelines  for  all 
States  (Except  Alaska  and  Hawaii)  and 
the  District  of  Columbia. 


Six*  of  family  unit 

guideline 

1          

? 

3 .;,...;. 

4 ,;, 

5 - 

$5,770 

7.730 

9.690 

11.660 

13.610 

6 ._ _ 

7 _ 

15,570 
17.5.10 
19.480 

Poverty  Incoime  Quideunes  for 
Alaska 


Sb*  o(  tain«y  unH 


Poverty 

gultjeHne 


$7,210 

9.aao 

12,110 
14,560 
17,010 
19,460 
21,810 
24,360 


For  family  units  with  more  than  8 
members,  add  $2,450  for  each  additional 
member. 

Poverty  Income  Quideunes  for 
Hawaii 


Size  of  family  unit 

Powty 

guideline 

1 -.- 

2 

3    

$8,650 

8,900 

11,150 

4 

13.400 

5._          ._        „. 

15.660 

6 

7 _ 

8 ™     

17.900 
20.150 
22.400 

For  family  units  with  more  than  8 
members,  add  $1,960  for  each  additional 
member. 


For  famUy  units  with  more  than  8 
members,  add  $2,250  for  each  additional 
member. 

Appendix  D — Executive  Order  12372 — 
State  Single  Points  of  Contact 

ALABAMA 

Mrs.  Donna  J.  Snowden,  SPOC 
Alabama  State  Clearinghouse, 
Alabama  Department  of  Economic 
and  Community  Affairs,  3465 
Norman  Bridge  Road,  Post  OfTice 
Box  2939,  Montgomery,  Alabama 
36105-0939,  Tel.  (205)  284-8905 
ALASKA 

None 
ARIZONA 

Department  of  Commerce,  State  of 
Arizona,  Janice  Duim,  Arizona  State 
Clearinghouse,  1700  West 
Washington,  Fourth  Floor.  Phoenix, 
Arizona  85007,  Tel.  (802)  255-5004 
ARKANSAS 

Joe  Gillesbie,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little 
Rock,  Arkansas  72203,  Tel.  (501) 
371-1074 
CALIFORNL\ 

Glenn  Stober,  Grants  Coordinator, 
Office  of  Manning  and  Research, 
1400  Tenth  Street,  Sacramento, 
California  95814,  Tel.  (916)  323-7480 
COLORADO 

State  Single  Point  of  Contact,  State 


Clearinghouse,  Division  of  Local 
Government  1313  Sherman  Street, 
Rm.  520,  Denver,  Colorado  80203, 
Tel.  (303)  866-2158 

CONNECTICUT 
Under  Secretary,  Attn: 
Intergovernmental  Review 
Coordinator,  Comprehensive 
Planning  Division,  Office  of  Policy 
and  Management  Hartford, 
Connecticut  06106-4459,  TeL  (203) 
566-3410 

DELAWARE 
Francine  Booth,  State  Single  Point  of 
Contact  Executive  Department 
Thomas  Collins  Building,  Dover, 
Delaware  19903,  Tel.  (302)  736-4204 

DISTRICT  OF  COLUMBIA 
Lovetta  Davis,  State  Single  Point  of 
Contact  Executive  Office  of  the 
Mayor,  Office  of  Intergovernmental 
Relations.  Rm.  416,  District  Building, 
1350  Pennsylvania  Avenue,  NW., 
Washington.  DC  20004,  Tel.  (202) 
727-0111 

FLORIDA 
George  H.  Meier,  Director  of 
Intergovernmental  Coordination, 
State  Single  Point  of  Contact 
Executive  Office  of  the  Governor, 
Office  of  Planning  and  Budgeting, 
The  Capitol,  Tallahassee,  Horida 
32301,  Tel.  (904)  488-8114 

GEORGL\ 
Charies  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  270 
Washington  Street.  SW.— Room  608, 
Atlanta,  Georgia  30334,  Tel.  (404) 
656-3855 

HAWAn 
Harold  S.  Masumoto,  Acting  Director, 
Office  of  State  Planning, 
Department  of  Planning  and 
Economic  Development  Office  of 
the  Governor,  Honolulu.  Hawaii 
96813,  Tel.  (808)  548-3016  or 
548-3085 

IDAHO 
None 

ILLINOIS 
Tom  Berkshire,  Office  of  the 
Governor,  State  of  Illinois, 
Springfield.  Illinois  62706,  Tel.  (217J 
782-8839 

INDIANA 
Ms.  Peggy  Boehm,  Deputy  Director, 
State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204, 
Tel.  (317)  232-5604 

IOWA 
Stephen  R.  McCann,  Division  of 
Community  Progress,  Iowa  Dept  of 
Economic  Development  Division  of 
Comnumity  Progress,  200  East 
Grand  Avenue,  Tel.  (515)  281-3725 

KANSAS 
Martin  Kennedy,  Intergovernmental 
Liaison,  Department  of 
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Administration.  Division  of  Budget 
Room  152-E.  State  Capitol  Building, 
Topeka,  Kansas  66612,  Tel.  (913) 
296-2436 

KENTUCKY 
Robert  Leonard,  State  Single  Point  of 
Contact,  Kentucky  State 
Clearinghouse,  2nd  Floor,  Capital 
Plaza  Tower,  Frankfort,  KY  40601, 
Tel.  (502)  564-2382 

LOUISIANA 
Colby  S.  La  Place,  Assistant 
Secretary,  Department  of  Urban  & 
Community  Affairs,  Office  of  State 
Clearinghouse,  P.O.  Box  94455, 
Capitol  Station,  Baton  Rouge, 
Louisiana  70804,  Tel.  (504)  342-9790 

MAINE 
State  Single  Point  of  Contact  Attn: 
Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta, 
Maine  04333,  Tel.  (207)  289-3161 

MARYLAND 
Guy  W.  Hager,  Director,  Maryland 
State  Clearinghouse,  Department  of 
State  Planning,  301  West  Preston 
Street  Baltimore,  Maryland  21201- 
2365.  Tel.  (301)  225-4490 

MASSACHUSETTS 
State  Single  Point  of  Contact  Attn: 
Beverly  Boyle,  Executive  Office  of 
Communities  and  Development  100 
Cambridge  Street,  Rm.  904,  Boston, 
Massachusetts  02202,  Tel.  (617) 
727-3253 

MICHIGAN 
Michelyn  Pasteur,  Deputy  Director. 
Local  Development  Services, 
Department  of  Commerce,  P.O.  Box 
30225,  Lansing,  Michigan  48909,  Tel. 
(517)  373-1838 

Note:  Please  direct  correspondence  and 
questions  to:  Manager  Federal  Project 
Review  System,  6500  Mercantile  Way.  Suite 
2.  Lansing,  MI  48911  (517)  334-6190 

MINNESOTA 
None 

MISSISSIPPI 
Marian  Baucum,  Office  of  Federal 
State  Programs,  Department  of 
Planning  and  Policy,  2000  Walter 
Sillers  Bldg.,  500  High  Street, 
Jackson,  Mississippi  39202,  Tel. 
(601)  359-3150 

MISSOURI 
Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  Division  of  General 
Services.  P.O.  Box  809— Room  460, 
Truman  Building,  Jefferson  City, 
MO  65102.  Tel.  (314)  751-4834 

MONTANA 
Deborah  Davis.  State  Single  Point  of 
Contact  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  the 
Lieutenant  Governor,  Capitol 
Station,  Room  210-State  Capitol. 
Helena,  MT  59620,  Tel.  (406)  444- 
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NEBRASKA 

None 
NEVADA 
Ms.  Jean  Ford,  Director,  Nevada 
Office  of  Commimity  Services, 
Capitol  Complex.  Carson  City, 
Nevada  89710,  Tel.  (702)  885-4420 

Note:  Please  direct  correspondence  and 
queslions  to:  John  Walker,  Clearinghouse 
Coordinator.  Tel.  (702)  885-4420. 

NEW  HAMPSHIRE 
John  E.  Dabuliewicz,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review 
Process,  2V^  Beacon  Street 
Concord,  New  Hampshire  03301, 
Tel.  (603)  271-2155 

NEW  JERSEY 
Mr.  Barry  Skokowski,  Director, 
Division  of  Local  Government 
Services.  Department  of  Community 
Affairs,  CN  803,  363  West  State 
Street,  Trenton,  New  Jersey  08625- 
0803,  Tel.  (609)  292-«613 

Note:  Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process,  Division  of  Local  Government, 
Services — CN  803.  Trenton.  New  Jersey 
08625-0803,  Tel.  (609)  292-9025. 

NEW  MEXICO 

Dean  Olson,  Director,  Management 
and  Program  Analysis  Division, 
Department  of  Finance  and 
Administration,  Room  424,  State 
Capitol  Building,  Santa  Fe,  New 
Mexico  87503,  Tel.  (505)  827-3885 
NEW  YORK 

New  York  State  Clearinghouse, 
Division  of  the  Budget  State 
Capitol,  Albany,  NY  12224  (518) 
474-1605 
NORTH  CAROLINA 

Mrs.  Chrys  Baggett  Director, 
Intergovernmental  Relations,  North 
Carolina  Department  of 
Administration,  116  West  Jones 
Street  Raleigh,  North  Carolina 
27611,  Tel.  (919)  733-0499 
NORTH  DAKOTA 

William  Robinson,  State  Single  Point 
of  Contact  Office  of 
Intergovernmental  Affairs,  Office  of 
Management  and  Budget  14th 
Floor,  State  Capitol,  Bismarck, 
North  Dakota  58505,  Tel.  (701)  224- 
2094 
OHIO 

Larry  Weaver,  State  Single  Point  of 
Contact  State/Federal  Funds 
Coordinator,  State  Clearinghouse 
Office  of  Budget  and  Management 
30  East  Broad  Street  Columbus,  OH 
43266-0411,  Tel.  (614)  466-0698 

Note:  Please  direct  correspondence  and 
questions  to:  Linda  E.  Wise. 

OKLAHOMA 


Don  Strain,  State  Single  Point  of 
contact,  Oklahoma  Department  of 
Commerce,  Office  of  Federal 
Assistance  Management  6601 
Broadway  Extension,  Oklahoma 
City,  Oklahoma  73116,  Tel.  (405) 
843-0770 
OREGON 
Attn:  Delores  Streete,  State  Single 
Point  of  Contact  Intergovernmental 
Relations,  Division  State 
Clearinghouse,  155  Cottage  Street. 
N.E..  Salem,  OR  97310.  (503)  373- 
1998 

PENNSYLVANL\ 
Laine  A.  Heltebridle,  Special 
Assistant,  Pennsylvania 
Intergovernmental  Council,  P.O. 
Box  11880,  Harrisbui^, 
Pennsylvania  17108,  Tel.  (717)  783- 
3700 

RHODE  ISLAND 
Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program, 
Department  of  Administration, 
Division  of  Planning,  265  Mehxise 
Street  Providence,  Rhode  Island 
02907,  Tel.  (401)  277-2656 

Note:  Please  direct  correspondence  and 
questions  to:  Review  Coordinator.  Office  of 
Strategic  Planning. 

SOUTH  CAROLINA 
Danny  L  Cromer,  State  Single  Point  of 
Contact  Grant  Services,  Office  of 
the  Governor,  1205  Pendleton  Street 
Rm.  477,  Columbia,  South  Carolina 
29201,  Tel.  (803)  734-0435 

SOUTH  DAKOTA 
Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor, 
500  East  Capitol,  Pierre,  South 
Dakota  57501,  Tel.  (605)  773-3212 

TENNESSEE 
Charles  Brown,  State  Single  Point  of 
Contact  State  Plaiming  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee 
37219,  Tel.  (615)  741-1676 

TEXAS 
Thomas  C.  Adams,  Office  of  the 
Budget  and  Planning,  Office  of  the 
Governor,  P.O.  Box  12427,  Austin. 
Texas  78711,  Tel.  (512)  463-1778 

UTAH 
Dale  Hatch,  Director,  Office  of 
Planning  and  Budget,  State  of  Utah, 
lie  State  Capitol  Building,  Salt  Lake 
City,  Utah  84114,  Tel.  (801)  533-5245 

VERMONT 
Bernard  D.  Johnson.  Assistant 
Director,  Office  of  Policy  Research 
and  Coordination,  Pavilion  Office 
Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Tel. 
(802)  828-3326 

VIRGINIA 
Nancy  Miller,  Intergovernmental 
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Affairs  Review  Officer,  Department 
ai  Housing  and  Camnumity 
Develoinnent.  205  North  4tb  Street, 
Richmond.  Virginia  23219.  Tel.  (804] 
786-M74 

WASHINGTON 

Catherine  Townley,  Coordinator. 
Intergovernmental  Review  Process, 
D^Mrtiaent  of  Commuiiity 
Devetopment.  Nintb  and  Orfombia 
Building,  CMyoqiia.  Wasknngtan 
9B5(M-4151.  TeL  (206)  753-4978 

WEST  VIRGINIA 
Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  Governor's 
Office  of  Cammanity  and  Indostrial 
Development,  Bnildii^  #6,  Rm.  553, 
Charleston,  West  Virgima  25306, 
Tel.  (304)  3«8-4(n0 

WISCONSIN 
James  R.  Krauser.  Secretary. 


Wisconsin  Department  of 
Administration,  101  South 
Webster— CEF  2,  P.O.  Box  7864, 
Madison,  Wisconsin  53707-7864, 
TeL  (60^  286-1741. 

Note:  Please  (fired  cocrespondenGe  and 
questions  to:  Thomas  KtausLopf,  Federal- 
State  Relations  CuaRfinator,  Wisconsin 
Departaeat  of  AdnaniatratioR. 

WYOMING 
Ann  Redman,  State  Single  Point  of 
Contact.  Wyoming  State 
Clearinghouse,  State  Planning 
Coordinator's  Office,  Capitol 
Building.  Cteyenne,  Wyoming 
82002.  Tel.  (307)  777-7574 

AMERICAN  SAMOA 

None 
GUAM 

Michari  ).  Reidy.  Director.  Bureau  of 


Budget  and  Management  Research, 
Office  of  the  Govetnor,  PJO.  Box 
29601  Agana  GU  96810,  (671)  472- 
2285 

VIRGIN  ISLANDS 
Jose  L  George.  Director,  OflRce  of 
Management  and  Bttdget  No.  32  and 
33  Kfmgens  Gade,  Charlotte  Amalle, 
VI 00802  (809)  774-0750 

PUERTO  RICO 
Ms.  Patricia  G.  Custodio/Isad  Soto 
Marrero,  Chairman/Director. 
l^£nillas  Government  Center.  P.O. 
Box  41119.  San  {an,  Puerto  Rico 
00940-9985.  TeL  (809)  727-4444 

NORTHBIN  MARIANA  ISLANDS 
State  Single  Point  of  Contact,  Planning 
and  Budget  OfEcc,  Office  of  the 
Governor,  Seipan,  CM  Northern. 
Mariana  Iskinds  96650 
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Appendix  III 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standant  form  used  by  apphcants  as  a  required  facesheet  for  preapplications  and  applications  Mibraitted 
for  Federal  assistance.  It  wUl  be  used  by  Federal  agencies  to  obtain  appUcant  certification  that  States  which  have 
established  a  rertew  and  «mm»ent  procedure  in  resp«mse  to  Exeet»ti>w  (Wer  12372  and  hare  »le^ 

to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 
Item:  Entry:  Ueas-  Entnr. 


r 


388 


1.  Self-exptanaUn  y . 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(ifapplicaUe). 

3.  Stat*  use  only  (if  applicable). 

4.  If  tlus  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Lesal  muaa  of  appUcaat,  name  of  primary 
organizational  unit  which  will  andertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  spaee(s)  provided: 

— "^ew"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  fVindin^budget  period  for  a  project 
witn  a  prejected  cetnpietioB  date. 

— "Revision*  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
oMigatieii. 

9.    Name  of  Federal  agency  firoB  which  asaistaiiceia 
being  requested  with  this  appKeation. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  ye«  shouM 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  constructioa  or  real  property 
projects),  attach  a  map  showing  prqiect  lece»ie« 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  dtiee). 

13.  Sri^explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 


15. 


Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  indoded  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
usittf  same  categories  aa  ttees  15. 


16. 


17. 


18. 


Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)"  for  Federal  Executive  Order 
12372  to  determine  whether  die  application  is 
subject  to  the  State  intergovernmental  review 
procesa. 

This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authourization  for  you  to  sign  this  application  as 
official  representative  nrast  be  on  file  in  the 
appiieaat's  ofiBee.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  applieatioa.) 
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SECTION  E  •  lUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJEa 
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INSTRUCTiONS  FOR  THE  SF-424A 


General  Instructiana 

This  form  is  designed  ae  that  appUeatien  can  be  made 
for  funds  from  ooe  or  more  grant  programa.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  seme  programs,  grantor  ageixies  may 
require  budgeU  to  be  separately  shewn  by  fnnetieii  or 
activity.  For  other  programs,  grantor  agencies  B»y 
require  a  breakdown  by  fnnetaon  or  activity.  Sections 
A,B,C,  and  D  should  tnelade  budget  estimates  for  the 
whole  project  except  when  t^ip'ring  for  asststanee 
which  requires  Fetleral  authorisation  in  aniraal  er 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budgM  for 
the  first  budget  period  (usually  a  year)  and  Seetioa  B 
should  present  tlie  need  tor  Federal  assistance  ia  the 
subsequent  budget  periods.  All  appiications  showld 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Radfal  SumiiMirv 
Lines  1-4,  Columns  (a)  and  (b) 
For  applications  pertaining  to  a  iingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  mot  requiring  a  fbnetional  or  activity 
breakdown,  enter  en  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  tiagU  program 
requiring  bisdcet  amounts  by  multiple  funetieas  or 
activities,  enter  the  name  of  each  activity  or  fuoctioa 
on  each  line  in  CoUnan  (a),  and  enter  the  catalog  aomr 
ber  in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (0.  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Colunuis  (c)  through  (g.)  (  continued) 

For  continuing  grant  program  application*,  submit 
these  forms  before  tiie  end  of  each  funding  period  as 
required  by  the  grantor  agency.  EInter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  tlm  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amoont(s> 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Cohuuu  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Colomn  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  ameunto  shown  in  Columns  (e)  and 
(0.  The  amoontCs)  m  (Column  (g)  shooid  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  S —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  ek^ect  class 
categories. 

Liaos  ta-i  —  Show  the  totals  of  Lines  Ca  to  6h  in  e«:h 
column. 

Line  6J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  {{\  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this  project  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 
Section  C.  NoB-Federal-Resourees 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 

that  will  be  used  on  the  grant  If  in-kind  contributions 

are  included,  provide  a  brief  explanation  on  a  separate 

sheet 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 
Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  SUte's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  SUte  agency.  ApplicanU  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (e),  and 
(d). 

Line  12—  Enter  the  toUl  for  each  of  Columns  (b)-(e). 

The  amount  in  Column  (e)  should  be  equal  to  the 

amount  on  Line  5,  Column  (0.  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 
Line  20  -  Enter  the  toUl  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
dcUils  as  required  by  the  Federal  grantor  agency. 
Line  22  >  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions 
to^SJiS^t^]^-  *"f^*  agency.  Further,  certain  Federal  a Jarding^age^ies  may  require  a^pSS 
to  certify  to  additional  assurances.  Ifsuch  is  the  case,  you  will  be  notified  hh        «* 


As  the  duly  authorized  representotive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  descrUied  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

6.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §}  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §$  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  S  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U  S.C.§5  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  $§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S.C.  f 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  stotute(s)  under  which 
application  for  Federal  assisUnce  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interesU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §§  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
use.  §§  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §}  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Ac*,  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  purs\4ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
Hood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  H  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
ImplemenUtion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  i 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  a  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.SC.  |(  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TGNATURE  Of  AUTHORatO  aRTlFYlNG  OfFWAt 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Intent  To  Pre|>are  an  Environmental 
Impact  Statement  for  ttte  Proposal  To 
Lease  Approximately  1,000  acres  of 
the  Ft  Mojave  Indian  Reservation, 
Nevada  for  a  Mixed  Residential, 
Commercial  and  Recreational  Project 

AQENCV:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  intent  and  public 

scoping  meetings. 

StlMMARV:  This  notice  advises  the  public 
that  the  Bureau  intends  to  gather 
information  necessary  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  proposal  to  lease 
approximately  1,000  acres  of  the  Ft. 
Mojave  Indian  Reservation,  Nevada,  for 
a  mixed  residential,  commercial  and 
recreational  project  in  Clark  County. 
Public  scoping  meetings  will  be  held  to 
receive  input  and  questions  from 
members  of  the  public  regarding  this 
proposal  and  preparation  of  this  EIS. 
This  notice  is  being  furnished  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA)  Regulations  (40  CFR 
1501.7)  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  EIS.  Comments  and 
participation  in  this  scoping  process  are 
solicited. 

DATES:  Written  comments  should  be 
received  on  or  before  January  30, 1989. 

Scoping  meetings  to  identify  issues 
and  alternatives  to  be  evaluated  in  the 
EIS  will  be  held  on  Tuesday,  January  10, 
1980.  at  the  Mojave  High  School.  1414 
Handcock  Road.  Riveria  (Bullhead  City 
area)  Arizona,  at  7:00  pm.  and  on 
Wednesday,  January  11, 1989,  at  the  Fort 
Mojave  Indian  Tribal  Chambers.  500 
Merriman,  Needles.  California,  at  7:00 
pm.  Comments  and  participation  in  the 
scoping  process  are  solicited  and  should 
be  directed  to  the  BIA  at  the  address 
provided  below  or  to  Carter  Associates, 
Ina,  Attention:  Ms.  Leslie  J.  Stafford, 
5080  North  40th  Street,  Suite  300. 
Phoenix.  Arizona  85018. 

SigniHcant  issues  to  be  covered  during 
■  the  scoping  process  include  biotic; 
archeological,  cultural  and  historic  sites; 
socioeconomic  conditions;  visual  and 
land  use;  air  and  water  quality;  and 
resource  use  patterns. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Wilson  Barber  Jr.. 
Area  Director.  Phoenix  Area  Office. 
Bureau  of  Indian  Affairs.  P.O.  Box  10, 
nioenix.  Arizona  85001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  L  Heuslein,  Area 


Environmental  Protection  Specialist. 
Bureau  of  Indian  Affairs.  Phoenix  Area 
Office,  P.O.  Box  10,  Hioenix,  Arizona 
85001.  telephone  (602)  241-2281  or  FTS 
261-2281. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Indian  Affairs,  in  cooperation 
with  the  R  Mojave  Indian  Tribe,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposed  lease  site 
located  on  the  Ft.  Mojave  Indian 
Reservation  on  the  Nevada  side  of  the 
Colorado  River  north  of  the  junction  of 
Nevada.  California  and  Arizona.  The 
proposed  lease  would  include 
approximately  1.000  acres  of  mixed 
residential,  commercial  and  recreational 
development,  llie  current  proposal  is 
divided  into  two  phases  of  development. 
The  first  phase  would  include  one  hotel 
with  approximately  150  rooms.  S(X) 
residential  units,  and  an  artificial  lake  of 
approximately  40  acres.  The  second 
phase  would  include  two  hotels,  one 
with  approximately  300  rooms  and  one 
with  about  800  rooms,  1.000  residential 
units,  lake  expansion  to  a  total  of  75 
acres,  and  an  18-hole  golf  course.  The  Ft 
Mojave  Indian  Tribe  had  identified  this 
area  as  a  future  new  townsite  as  early 
as  1955  and  more  recently  adopted  land 
use  plans  which  support  this  type  of 
development. 

Information  describing  the  proposed 
action  will  be  sent  to  the  appropriate 
Federal,  tribal,  state  and  local  agencies 
and  to  private  organizations  and  citizens 
expressing  an  interest  in  this  proposal. 

The  principal  alternatives  identified 
are  to  build  the  project  as  planned,  not 
to  build  the  project,  build  a  smaller 
project,  use  a  different  location,  or  use 
the  land  for  other  purposes.  Potential 
Environmental  Impacts  that  may  be  of 
concern  are  to  Water  Resources, 
Biological  Resources  and 
Transportation. 

This  notice  is  published  pursuant  to 
S  1501.7  of  the  Council  of  Environmental 
Quality  regulations  (40  CFR  Parts  1500 
through  1508)  implementing  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4371  et  seq.], 
Department  of  the  Interior  Manual  (516 
DM  1-6)  and  is  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Deputy  Assistant 
Secretary-Indian  Affairs  by  209  DM  8. 

Ddte:  December  20, 1988. 
WJ>.  Ragsdale. 

Acting  Assistant  Sccretary^Indian  Affairs. 
{FR  Doc.  88-29904  Filed  12-28-88:  8:45  am] 
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Indian  Entities  Recognized  and  Eligible 
To  Receive  Services  From  ttie  United 
States  Bureau  of  Indian  Affairs 

AOENCV:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  annual  update  of  the  list  of  entities 
recognized  and  eligible  for  funding  and 
services  from  the  Bureau  of  Indian 
Affairs  is  published  pursuant  to  25  CFR 
Part  83. 

FOR  FURTHER  INFORMATION  CONTACT 
Bureau  of  Indian  Affairs,  Division  of 
Tribal  Ciovernment  Services.  18th  &  C 
Streets  NW..  Washington,  DC  20240. 
telephone  number  (202)  343-7445. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary-Indian  Affairs  under  25  U.S.C 
2  and  9  and  209  DM  8. 

Indian  Tribal  Entities*  Within  die 
Contiguous  48  States  Recognized  and 
Eligilrfe  To  Recmve  Services  From  the 
United  States  Bureau  of  Indian  Affairs 

Absentee-Shawrnee  Trilie  of  Indians  of 

Oklahoma 
Agua  Caliente  Band  of  Cahuilla  Indians  of 

the  A^a  Caliente  Indian  Reservation. 

California 
Ak  Chin  Indian  Community  of  Papago 

Indians  of  the  Maricopa,  Ak  Chin 

Reservation.  Arizona 
Alabama  and  Coushatta  Tribes  of  Texas 
Alabama-Quassarte  Tribel  Town  of  the 

Creek  Nation  of  Oklahoma 
Alturas  Rancheria  of  Pit  River  Indians  of 

California 
Apache  Tribe  of  Oklahoma  f 

Arapahoe  Tribe  of  the  Wind  River 

Reservation.  Wyoming 
Assiniboine  and  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation,  Montana 
Augustine  Band  of  Cahuilla  Mission  Indians 

of  the  Augustine  Reservation.  California 
Bad  River  Band  of  the  Lake  Sup>erior  Tril>e  of 

Chippewa  Indians  of  the  Bad  River 

Reser\'ation.  Wi.8consin 
Bay  Mills  Indian  Community  of  the  Sault  Ste. 

Marie  Band  of  Chippewa  Indians,  Bay  Mills 

Reservation,  Michigan 
Berry  Creek  Rancheria  of  Maidu  Indians  of 

California 
Big  Lagoon  Rancheria  of  Smith  River  Indians 

of  California 
Big  Pine  Band  of  Owens  Valley  Paiute 

Shoshone  Indians  of  the  Big  Pine 

Reservation,  California 
Big  Sandy  Rancheria  of  Mono  Indians  of 

California 
Big  Valley  Rancheria  of  Pomo  &  Pit  River 

Indians  of  California 
Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  Montana 
Blue  Lake  Rancheria  of  California 


*  Includes  within  it«  meaning  Indian  tribes, 
bands,  villages,  communities  and  pueblos  as  well  at 
Alaska  Native  entities. 
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Bridgeport  Paiute  Indian  Colony  of  California 
Buena  Vista  Rancheria  of  Me-Wuk  Indians  of 

California 
Bums  Paiute  Indian  Colony,  Oregon 
Cabazon  Band  of  Cahuilla  Mission  Indiana  of 

the  Cabazon  Reservation.  California 
Cachil  DeHe  Band  of  Wintun  Indians  of  the 

Colusa  Indian  Community  of  the  Colusa 

Rancheria,  California 
Caddo  Indian  Tribe  of  Oklahoma 
Cahuilla  Band  of  Mission  Indians  of  the 

Cahuilla  Reservation,  California 
Cahto  Indian  Tribe  of  the  LaytonviUe 

Rancheria,  Cahfomia 
Campo  Band  of  Diegueno  Mission  Indians  of 

the  Campo  Indian  Reservation,  California 
Capitan  Grande  Band  of  Diegueno  Mission 
Indians  of  California: 

Barona  Group  of  the  Barona  Reservation, 
California 

Viejat  Group  of  the  Viejas  Reservation, 
California 
Cauyga  Nation  of  New  York 
Cedarville  Rancheria  of  Northern  Paiute 

Indians  of  California 
Chemehuevi  Indian  Tribe  of  the  Chemehuevi 

Reservation,  California 
Cher-Ae  Heights  Indian  Community  of  the 

Trinidad  Rancheria,  California 
Cherokee  Nation  of  Oklahoma 
Cheyenne-Arapaho  Tribes  of  Oklahoma 
Cheyenne  River  Sioux  Tribe  of  the  Cheyenne 

River  Reservation,  South  Dakota 
Chickasaw  Nation  of  Oklahoma 
Chicken  Ranch  Rancheria  of  Me-Wuk  Indians 

of  California 
Chippewa-Cree  Indians  of  the  Rocky  Boy's 

Reservation,  Montana 
Chitimacha  Tribe  of  Louisiana 
Choctaw  Nation  of  Oklahoma 
Citizen  Band  Potawatomi  Indian  Tribe  of 

Oklahoma 
Cloverdale  Rancheria  of  Pomo  Indians  of 

California 
Coast  Indian  Community  of  Yurok  Indians  of 

the  Resighini  Rancheria,  California 
Cocopah  Tribe  of  Arizona 
Coeur  D'Alene  Tribe  of  the  Coeur  D'Alene 

Reservation,  Idaho 
Cold  Springs  Rancheria  of  Mono  Indians  of 

California 
Colorado  River  Indian  Tribes  of  the  Colorado 

River  Indian  Reservation,  Arizona  and 

California 
Comanche  Indian  Tribe  of  Oklahoma 
Confederated  Salish  &  Kootenai  Tribes  of  the 

Flathead  Reservation.  Montana 
Confederated  Tribes  of  the  Chehalis 

Reservation,  Washington 
Confederated  Tribes  of  the  Colville 

Reservation,  Washington 
Confederated  Tribes  of  the  Coos,  Lower 
Umpqua  and  Siuslaw  Indian  of  Oregon 
Confederated  Tribes  of  the  Goshute 

Reservation,  Nevada  and  Utah 
Confederated  Tribes  of  the  Grtind  Ronde 

Community  of  Oregon 
Confederated  Tribes  of  the  Siletz 

Reservation,  Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation,  Oregon 
Confederated  Tribes  of  the  Warm  Springs 

Reservation  of  Oregon 
Confederated  Tribes  of  the  Bands  of  the 
Yakima  Indian  Nation  of  the  Yakima 
Reservation,  Washington 


Cortina  Indian  Rancheria  of  Wintun  Indians 

of  California 
Coushatta  Tribe  of  Louisiana 
Covelo  Indian  Community  of  the  Round 

Valley  Reservation,  California 
Cow  Creek  Band  of  Umpqua  Indians  of 

Oregon 
Coyote  Valley  Band  of  Pomo  Indians  of 

California 
Creek  Nation  of  Oklahoma 
Crow  Tribe  of  Montana 
Crow  Creek  Sioux  Tribe  of  the  Crow  Creek 

Reservation,  South  Dakota 
Cuyapaipe  Community  of  Diegueno  Mission 

Indiana  of  the  Cuyapaipe  Reservation, 

California 
Death  Valley  Timbi-Sha  Shoshone  Band  of 

California 
Delaware  Tribe  of  Western  Oklahoma 
Devils  Lake  Sioux  Tribe  of  the  Devils  Lake 

Sioux  Reservation.  North  Dakota 
Dry  Creek  Rancheria  of  Pomo  Indiana  of 

California 
Duckwater  Shoshone  Tribe  of  the  Duckwater 

Reservation,  Nevada 
Eastern  Band  of  Cherokee  Indians  of  North 

Carolina 
Eastern  Shawnee  Tribe  of  Oklahoma 
Elem  Indian  Colony  of  Pomo  Indians  of  the 

Sulphur  Bank  Rancheria,  California 
Elk  Valley  Rancheria  of  Smith  River  Tolowa 

Indians  of  California 
Ely  Indian  Colony  of  Nevada 
Enterprise  Rancheria  of  Maidu  Indian  of 

California 
Flandreau  Santee  Tribe  of  South  Dakota 
Forest  County  Potawatomi  Community  of 

Wisconsin  Potawatomie  Indians, 

Wisconsin 
Fort  Belknap  Indian  Community  of  the  Fort 

Belknap  Reservation  of  Montana 
Fort  Bidwell  Indian  Commimity  of  Paiute 

Indians  of  the  Fort  Bidwell  Reservation, 

California 
Fort  Independence  Indian  Community  of 

Paiute  Indians  of  the  Fort  Independence 

Reservation,  California 
Fort  McDermitt  Paiute  and  Shoshone  Tribes 

of  the  Fort  McDermitt  Indian  Reservation, 

Nevada 
Fort  McDowell  Mohave- Apache  Indian 

Community  of  the  Fort  McDowell  Indian 

Reservation,  Arizona 
Fort  Mojave  Indian  Tribe  of  Arizona 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Gay  Head  Wampanoag  Indians  of 

Massachusetts 
Gila  River  Pima-Maricopa  Indian  Community 

of  the  Gila  River  Indian  Reservation  of 

Arizona 
Grand  Traverse  Band  of  Ottawa  k  Chippewa 

Indians  of  Michigan 
Greenville  Rancheria  of  Maidu  Indiana  of 

California 
Grindstone  Indian  Rancheria  of  Wintun- 

Wailaki  Indians  of  California 
Hannahville  Indian  Community  of  Wisconsin 

Potawatomie  Indians  of  Michigan 
Havasupai  Tribe  of  the  Havasupai 

Reservation.  Arizona 
Hoh  Indian  Tribe  of  the  Hoh  Indian 

Reservation,  Washington 
Hoopa  Valley  Tribe  of  the  Hoopa  Valley 

Reservation,  California 
Hopi  Tribe  of  Arizona 
Hopland  Band  of  Pomo  Indians  of  the 
Hopland  Rancheria,  California 


Houlton  Band  of  Maliaeet  Indiana  of  Maine 
Hualapai  Tribe  of  the  Hualapai  Indian 

Reservation,  California 
Inaja  Band  of  Diegueno  Mission  Indians  of 
the  Inaja  and  Coamit  Reaervation, 
California 
Iowa  Tribe  of  Kansas  and  Nebraska 
Iowa  Tribe  of  Oklahoma 
Jackson  Rancheria  of  Me-Wuk  Indians  of 

California 
Jamestown  Klallam  Tribe  of  Washington 
jamul  Indian  Village  of  California 
Jicarilla  Apache  Tribe  of  the  Jicarilla  Apache 

Indian  Reservation,  New  Mexico 
Kaibab  Band  of  Paiute  Indiana  of  the  Kaibab 

Indian  Reservation,  Arizona 
Kalispel  Indian  Community  of  the  Kalispel 

Reservation,  Washington  Karuk  Tribe  of 

California 
Kashia  Band  of  Pomo  Indiana  ot  the  Stewarts 

Point  Rancheria,  California 
Kaw  Indian  Tribe  of  Oklahoma 
Keweenaw  Bay  Indian  Community  of  L'Anse 

and  Ontonagon  Bands  of  Chippewa  Indians 

of  the  L'Anse  Reservation,  Michigan 
Kialegee  Tribal  Town  of  the  Creek  Indian 

Nation  of  Oklahoma 
Kickapoo  Tribe  of  Indians  of  the  Kickapoo 

Reservation  in  Kansas 
Kickapoo  Tribe  of  Oklahoma  (includes  Texas 

Band  of  Kickapoo  Indians)  ~ 

Kiowa  Indian  Tribe  of  Oklahoma 
Klamath  Indian  Tribe  of  Oregon 
Kootenai  Tribe  of  Idaho 
La  Jolla  Band  of  Luiseno  Mission  Indians  of 

the  La  Jolla  Reservation.  California 
La  Posta  Band  of  Diegueno  Mission  Indians 

of  the  La  Posta  Indian  Reservation, 

California 
Lac  Courte  Oreilles  Band  of  Lake  Superior 

Chippewa  Indians  of  the  Lac  Courte 

Oreilles  Reservation  of  Wisconsin 
Lac  du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians  of  the  Lac  du  Flambeau 

Reservation  of  Wisconsin 
Lac  Vieux  Desert  Bank  of  Lake  Superior 

Chippewa  Indiana  of  Michigan 
Las  Vegas  Tribe  of  Paiute  Indians  of  the  Las 

Vegas  Indian  Colony,  Nevada 
Los  Coyotes  Band  of  Cahuilla  Mission 

Indians  of  the  Los  Coyotes  Reservation, 

California 
Lovelock  Paiute  Tribe  of  the  Lovelock  Indian 

Colony,  Nevada 
Lower  Brule  Sioux  Tribe  of  the  Lower  Brule 

Reservation,  South  Dakota 
Lower  Elwha  Tribal  Community  of  the  Lower 

Elwha  Reservation,  Washington 
Lower  Sioux  Indian  Community  of  Minnesota 

Mdewakanton  Sioux  Indiana  of  the  Lower 

Sioux  Reservation  in  Minnesota 
Lummi  Tribe  of  the  Lummi  Reservation, 

Washington 
Makah  Indian  Tribe  of  the  Makah  Indian 

Reservation.  Washington 
Manchester  Band  of  Pomo  Indians  of  the 

Manchester-Point  Arena  Rancheria, 

California 
Manzanita  Band  of  Diegueno  Mission  Indians 

of  the  Manzanita  Reservation,  California 
Mashantucket  Pequot  Tribe  of  Connecticut 
Menominee  Indian  Tribe  of  Wisconsin 
Mesa  Grande  Band  of  Diegueno  Mission 

Indians  of  the  Mesa  Grande  Reservation, 

California 
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Meacalero  Apache  Tribe  of  the  Mescalero 

Reservation,  New  Mexico 
Miani  Tribe  of  OkkhooM 
Miccosukee  Tribe  of  Indians  of  Florida 
Middletown  Rancheria  of  Pomo  Indiana  of 

California 
Minnesota  Chippawa  Tribe,  Minnesota  (Six 

component  Reservations:  Bois  Forte  Band 

(Net!  Lake),  Fond  du  Lac  Band,  Grand 

Portage  Band.  Leech  Lake  Band,  Mille  Lac 

Band,  White  Earth  Band) 
Mi8si8sq)pi  Band  of  Choctaw  Indiana, 

Mississippi 
Moapa  Band  of  Paiute  Indians  of  the  Moapa 

River  Indian  Reservation,  Nevada 
Modoc  Tribe  of  Oklahoma 
Mooretown  Rancheria  of  Maidu  Indians  of 

California 
Moronogo  Band  of  Cahuilla  Mission  Indians 

of  the  Morongo  Reservation,  California 
Muckleshoot  Indian  Tribe  of  the  Muckleshoot 

Reservation,  Washington 
Narragansett  Indian  Tribe  of  Rhode  Island 
Navajo  Tribe  of  Arizona,  New  Mexico  and 

Utah 
Nez  Perce  Tribe  of  Idaho 
Nisqually  Indian  Commanity  of  the  Niaqnally 

Resenratioa  Washington 
Nooksack  Indian  Tribe  of  Washington 
Northern  Cheyenne  Tribe  of  the  Northern 

Cheyenne  Indian  Reservation.  Montana 
Northfork  Rancheria  of  Mono  Indians  of 

California 
Northwestern  Band  of  Shoshoni  lTM^^^ns  of 

Utah  (Waahakie) 
Ogala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation.  South  Dakota 
Omaha  Tribe  of  Nebraska 
Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin 
Onofidaga  Nation  of  New  York 
Osage  Tribe  of  Oklahoma 
Ottawa  Tribe  of  Oklahoma 
Otoe-Missouria  Tribe  of  Oklahoma 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Indians  of  the  Bishop 

Community  of  the  Bishop  Colony, 

California 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reaervation  and  Cok>ny,  Nevada 
Paiute-Shoshone  Indiana  of  the  Lone  Pine 

CoBmunity  of  the  Lone  Pine  Reservatioa 

California 
Pala  Band  of  Luiseno  Missioa  Indians  of  the 

Pala  Reservation,  California 
Pascua  Yaqui  Tribe  of  Arizona 
Passamaquoddy  Tribe  of  Mahie 
Pauma  Band  of  Luiseno  Mission  Indians  of 

the  Pauna  A  Yiiima  Reservation,  California 
Pawnee  Indian  Tribe  at  CNdahoaa 
Pechanga  Band  of  Lniaeno  Mission  Indians  of 

the  Pechanga  Reservatioa  California 
Penobscot  Tribe  of  Maine 
Peoria  Tribe  of  Oklahoma 
Picayune  Rancheria  of  Chukchansi  Indians  of 

California 
PinoleviHe  Rancheria  of  Pomo  Indians  of 

Cahfomia 
Pit  River  Tribe  of  Califoima  (includea  Big 
Bend.  Lookout.  Montgomery  Creek  & 
Roaring  Creek  Raocheries  ft  XL  Ranch] 
Poarch  Band  of  Creek  Indians  of  Alabama 
Ponca  Tribe  of  Indians  of  Oklahoma 
Port  Gamble  Indian  Commanity  of  the  Port 
■  Gamble  Reservation.  Washington 
Potter  Valley  Rancheria  of  Pomo  Indians  of 
California 
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Prairie  Band  of  Potawatomi  Indians  of 

Kansas 
Prairie  Iriand  Indian  Ctnnraunity  of 
Minnesota  Mdewakanton  Sioux  Indiaiu  of 
the  Prairie  Island  Reservation,  Minnesota 
Pueblo  of  Aconia.  New  Mexico 
Pueblo  of  Cochiti  New  Mexico 
Pueblo  of  Jemez,  New  Mexico 
Pueblo  of  Islets.  New  Mexico 
Pueblo  of  Laguna.  New  Mexico 
Pueblo  of  Nambe,  New  Mexico 
Pueblo  of  Picnris.  New  Mexico 
Pueblo  of  Pojoaque.  New  Mexico 
Pueblo  of  San  Felipe,  New  Mexico 
Puebk)  of  San  Joan,  New  Mexico 
Pneblo  of  San  lidefonso.  New  Mexico 
Pueblo  of  Sandia.  New  Mexico 
Pueblo  at  SanU  Ana.  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo,  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
Puyallup  Tribe  of  the  Pujrallup  Reservation, 

Washington 
Pyraoud  Lake  Paiute  Tribe  of  the  Pyramid 

Lake  Reservation.  Nevada 
Quapaw  Tribe  of  Oklahoma 
Quartz  Valley  Rancheria  of  Karok.  Shaata  & 

Upper  Klamath  Indiana  of  California 
Quechan  Tribe  of  the  Fort  Yuma  Indiaa 

Reaervation.  California 
Quileute  Tribe  of  the  Quileute  Reservatioa 

Washington 
Quinault  Tribe  of  the  Qninault  Reservatioa 

Washington 
Ranwna  Band  or  Village  of  Cahinlla  Mission 

Indians  of  California 
Red  aiff  Band  of  Lake  Superior  Oiippewa 

Indians  of  Wisconsin 
Red  Lake  Bank  of  Chippewa  Indians  of  the 

Red  Lake  Reserration.  Minnesota 
Redding  Rancheria  of  Pomo  Indians  of 

California 
Redwood  Valley  Randieria  of  Pomo  Indians 

of  California 
Reno-Sparka  Indian  Colony.  Nevada 
Rincon  Band  of  Luiseno  Mission  Indians  of 

the  Rincor  Reservation.  California 
Robinson  Rancheria  of  Pomo  Indians  of 

California 
RohnenriUe  Rancfaoia  of  Bear  River  or 

Mattoie  Indiana  of  California 
Rosebud  Sioax  Tribe  of  the  Rosebud  Indian 

Reservation.  South  Dakota 
Rumsey  indiaa  Rancheria  of  Wintun  Indians 

of  Caiifbroia 
Sac  &  Fox  Tribe  of  the  Mississippi  in  fowa 
Sac  &  Fox  Tribe  of  Missouri  in  Kansas  and 

Nebraska 
Sac  ft  Fox  Tribe  of  Oklahoma 
Saginaw  Chippewa  Indian  Tribe  of  Michigaa 

Isabella  Reservation 
Salt  River  Pima-Maricc^>a  Indian  Commanity 

of  the  Sah  River  Reservation.  Arizona 
San  CarkM  Apache  Tnhe  of  the  San  Carlos 

Reservation.  Arizona 
San  Manual  Band  of  Serrano  Mission  Indians 

of  the  San  Maniml  Reservatiao.  California 
San  Pasqnal  Band  of  Dieguau>  Mission 

Indians  of  California 
Santa  Rosa  Indian  Community  of  the  Santa 

Rosa  Rancheria.  California 
Santa  Rosa  Bend  of  Cahuilla  Vfission  Indians 

of  the  Santa  Rosa  Reservation.  California 


Santa  Ynez  Band  of  Chmnash  Mission 
Indiana  of  the  Santa  Ysabel  Reservatioa 
California 
Santa  Yaabel  Band  of  Diegneno  Mission 
Indians  of  the  Santa  Ysabel  Reservatioa 
California 
Santee  Sioux  Tribe  of  the  Santee  Reservation 

of  Nebraska 
Sauk-Suiattle  Indian  Tribe  of  Waahiogtan 
Sault  Ste.  Marie  Tribe  of  Chippewa  Indiana 

of  Michigan 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida,  Dania.  Big  Cypress 

&  Brighton  Reservations 
Seneca  Nation  of  New  York 
Seneca-Cayuga  Tribe  of  Oklabonaa 
Shakopee  Mdewakanton  Sioax  GaanBanity  of 

Minnesota  (Mar  Lake) 
Sheep  Ranch  Rancheria  of  Me-Wnk  Indians 

of  California 
Sherwood  Valley  Rancheria  of  Porao  Indians 

of  California 
Shingle  Springs  Band  of  NGwok  fai^ans. 
Shingle  Springs  Rancheria  (Verona  Tract), 
California 
Shoalwater  Bay  Tribe  of  the  Shoalwater  Bay 

Indian  Reservation.  Wa^nngton 
Shoshone  Tribe  of  the  Wind  River 

Reservatioa  Wyoming 
Shoshone-Bannock  Tribes  of  the  Fort  Hall 

Reservation  of  Idaho 
Shoshone-Paiute  Tribes  of  the  Duck  Valley 

Reservatioa  Nevada 
Sisseton-Wahpeton  Sioux  Tribe  of  the  Lake 

Traverse  Reservatioa  South  Dakota 
Skokomish  Indian  Tribe  of  the  Skokooiish 

Reservation,  Washington 
Skull  Valley  Band  of  Goshute  Indians  of  Utah 
Smith  River  Rancheria  of  California 
Soboba  Band  of  Luiseno  Mission  in^M^pt  of 

the  Soboba  Reservatioa  Califocnia 
Sokoagon  Chippewa  Community  of  the  Moie 

Lake  Band  of  Chippewa  Indians.  Wiaconsin 
Southern  Ute  Indian  Tribe  of  the  Soutbetn 

Ute  Reservatioa  Colorado 
Spokane  Tribe  of  the  Spokane  Reservatioa 

Washington 
Squaxin  Island  Tribe  of  the  Sqaaxin  Island 

Reservatioa  Washington 
St.  Croix  Chippewa  huhans  of  Wisconsia  St 

Croix  Reservatiaa 
St  Regis  Band  of  Mohawk  Indians  of  New 

York 
Standing  Rock  Sioux  Tribe  of  North  ft  South 

Dakota 
Stockbridge-Manaee  Conanunity  of  Mohican 

Indians  of  Wisconsin 
Stillaguamish  Tribe  of  Washington 
Summit  Lake  Paiute  Tribe  of  Nevada 
Suquamish  Indian  Tribe  of  the  Port  Madison 

Reservation,  Washington 
Susanville  Indian  Rancheria  of  Paiute.  Maidu, 

Pit  River  &  Washoe  Indians  of  California 
Swinomish  Indians  of  (he  Swinomish 

Reservatioa  Washington 
Sycuan  Band  of  Diegneno  Mission  Indians  of 

California 
Table  Bluff  Rancheria  of  Wiyot  Indians  of 

California 
Table  Mountain  Rancheria  of  California 
Te-Moak  Tribe  of  Western  Shoshow  Indians 

of  Nevada 
Thlopthlocco  Tribal  To*vn  of  the  Creek 
Nation  of  Oklahoma 
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Three  AfTiliated  Tribes  of  the  Fort  Berthold 

Reservation,  North  Dakota 
Tohono  O'odham  Nation  of  Arizona  (formerly 
known  as  the  Papago  Tribe  of  the  Sells. 
Gila  Bend  &  San  Xavier  Reservation. 
Arizona) 
Tonawanda  Band  of  Seneca  Indians  of  New 

York 
Tonkawa  Tribe  of  Indians  of  Oklahoma 
Tonto  Apache  Tribe  of  Arizona 
Torres-Martinez  Band  of  Cahuilla  Mission 

Indians  of  California 
Tule  River  Indian  Tribe  of  the  Tule  River 

Reservation,  California 
Tulalip  Tribes  of  the  Tulalip  Reservation, 

Washington 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 
Tuolumne  Band  of  Me- Wuk  Indians  of  the 

Tuolumne  Rancheria  of  California 
Turtle  Mountain  Band  of  Chippewa  Indians 

of  Norih  Dakota 
Tuscarora  Nation  of  New  York 
Twenty-Nine  Palms  Band  of  Luiseno  Mission 

Indians  of  California 
United  Keetoowah  Band  of  Cherokee  Indians, 

Oklahoma 
Upper  Lake  Band  of  Pomo  Indians  of  Upper 

Lake  Rancheria  of  California 
Upp«r  Sioux  Indian  Community  of  the  Upper 

Sioux  Reservation,  Minnesota 
Upper  Skagit  Indian  Tribe  of  Washington 
Ute  Indian  Tribe  of  the  Uintah  *  Ouray 

Reservation,  Utah 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservation,  Colorado,  New  Mexico  A  Utah 
Utu  Utu  Gwaitu  Paiute  Tribe  of  the  Benton 

Paiute  Reservation,  California 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation,  California 
Washo*  Tribe  of  Nevada  &  California 
(Carson  Colony,  Dresslerville  k  Washoe 
Ranches) 
White  Mountain  Apache  Tribe  of  the  Fort 

Apache  Reservation,  Arizona 
Wichita  Indian  Tribe  of  Oklahoma 
Winnebago  Tribe  of  Nebraska 
Winnemucca  Indian  Colony  of  Nevada 
Wisconsin  Winnebago  Indian  Tribe  of 

Wisconsin 
Wyandotte  Tribe  of  Oklahoma 
Yankton  Sioux  Tribe  of  South  Dakota 
Yavapai-Apache  Indian  Community  of  the 

Camp  Verde  Reservation,  Arizona 
Yavapai-Prescott  Tribe  of  the  Yavapai 

Reservation,  Arizona 
Yerington  Paiute  Tribe  of  the  Yerington 

Colony  &  Campbell  Ranch.  Nevada 
Yomba  Shoshone  Tribe  of  the  Yomba 

Reservation,  Nevada 
Ysleta  Del  Sur  Pueblo  of  Texas 
Yurok  Tribe  of  the  Hoopa  Valley  Reservation, 

California 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico 

Native  Entities  Within  the  State  of 
Alaska  Recognized  and  Eligible  To 
Receive  Services  From  the  United  States 
Bureau  of  Indian  Affairs 

The  following  are  those  Alaska 
entities  which  are  recognized  and 
eligible  to  receive  funding  and  services 
from  the  Bureau  of  Indian  Affairs.  The 
purpose  of  this  updated  Ust  is:  (1)  To 
comply  with  the  regulatory  requirement 


of  annual  publication  pursuant  to  25 
CFR  Part  83,  (2)  to  reflect  the  Alaska 
entities  which  are  statutorily  eUgible  for 
funding  and  services  from  the  Bureau  of 
Indian  Affairs.  (3)  to  make  it  easier  for 
previously  unlisted,  but  statutorily 
eligible,  entities  to  receive  funding  and 
services,  and  in  so  doing,  (4)  to  describe 
the  criteria  used  for  inclusion  on  the  Ust 
and  for  making  additions. 

All  of  the  entities  previously  listed  in 
the  1986  Federal  Register  publication  are 
included  in  this  list.  However,  the 
number  of  entities  Hsted  on  the  Alaska 
Native  Entities  section  is  approximately 
doubled  on  the  basis  of  express 
Congressional  recognition  of  the  types 
of  entities  in  Alaska  eligible  to  receive 
funding  or  services  from  the  Bureau  of 
Indian  Affairs.  The  additional  entities 
are  included  without  the  necessity  of 
completing  the  Federal 
Acknowledgment  Process  because  of 
more  explicit  statutory  provisions  on 
groups  eligible  to  receive  funding  and 
services  on  behalf  of  Alaska  Natives. 

The  Federal  Acknowledgment 
Procedures  contained  in  25  CFR  Part  83 
set  forth  a  procedure  whereby  Indian 
groups  may  document  their  existence  as 
tribes  with  a  special  relationship  to  the 
United  States  such  as  to  qualify  for 
funding  and  services  as  an  "Indian  tribe, 
organized  band,  pueblo  or  community." 
Section  83.6(b)  requires  that  the 
Secretary  publish  a  list  of  Indian  tribes 
already  recognized  and  receiving 
funding  and  services  from  the 
Department,  groups  to  which  the  Federal 
Acknowledgment  Procedures 
accordingly  do  not  apply.  This  list  is 
published  pursuant  to  i  83.e(b). 

The  Department  first  published  a  list 
of  Indian  Tribal  Entities  on  February  6, 
1979,  with  the  notation  that  "mhe  list  of 
eligible  Alaskan  entities  will  be 
pubUshed  at  a  later  date."  Subsequently, 
the  Department  published  an  updated 
Ust  on  November  24, 1982.  to  which  it 
appended  a  Ust  of  "Alaska  Native 
Entities  Recognized  and  Eligible  to 
Receive  Services  From  the  United  States 
Bureau  of  Indian  Affairs."  The  preamble 
which  described  the  scope  and  purpose 
of  the  Alaska  Ust  stated  "[w]hile 
eUgibiUty  for  services  administered  by 
the  Bureau  of  Indian  Affairs  is  generally 
limited  to  historical  tribes  and 
communities  of  Indians  residing  on 
reservations,  and  their  members,  unique 
circumstances  have  made  eligible 
additional  entities  in  Alaska  which  are 
not  historical  tribes.  Such  circumstances 
have  resulted  in  multiple,  overlapping 
eligibility  of  Native  entities  in  Alaska. 
To  alleviate  any  confusion  which  might 
arise  from  pubHcation  of  a  multiple 
eligibility  listing,  the  following 
preliminary  list  shows  those  entities  to 


which  the  Bureau  of  Indian  Affairs  gives 
priority  for  purposes  of  funding  and 
services."  47  FR  53133-53134  (1982).  This 
preamble  was  inadvertently  dropped 
from  the  subsequent  lists. 

A  number  of  Alaska  Native  Entities 
have  complained  to  the  Department  that 
they  were  omitted  from  previous  lists 
despite  the  fact  that  they  are  receiving 
funding  and  services  from  the  Bureau  of 
Indian  Affairs  and  qualify  for  such 
tmder  the  statutes  that  have  established 
the  programs  of  the  Bureau.  Some  do  not 
believe  they  should  have  to  submit  all  of 
the  documentaUon  required  of  an  Indian 
tribe  under  Part  83  to  continue  to  receive 
benefits  previously  provided.  Other 
departments  have  also  made  inquiry 
about  the  eligibility  for  their  programs  of 
entities  Included  on  or  omitted  from  the 
1982  Alaska  Native  Entities  List.  In 
addition,  there  has  been  confusion  on 
whether  inclusion  on  or  exclusion  from 
the  Alaska  Native  Entities  List 
constitutes  an  official  determination  of 
the  United  States  government  as  to  the 
governmental  powers  of  particular 
Alaska  villages  or  entities  over  non- 
members  or  territory. 

The  Department  agrees  that  Alaska 
Native  entiUes  which  satisfy  the  criteria 
listed  below,  and  therefore  are 
specifically  eligible  for  the  funding  and 
services  of  the  Bureau  by  statute,  should 
not  have  to  undertake  to  obtain  Federal 
Acknowledgment  pursuant  to  Part  83. 
We  agree  they  should  be  included  in  the 
publication  required  by  S  83.6(b)  without 
further  review. 

However,  inclusion  on  a  Ust  of  entities 
already  receiving  and  eligible  for  Bureau 
funding  and  services  does  not  constitute 
a  determination  that  the  entity  either 
would  or  would  not  qualify  for  Federal 
Acknowledgment  under  the  regulations, 
but  only  that  no  such  effort  is  necessary 
in  order  to  preserve  eligibiUty. 
Furthermore,  inclusion  on  or  exclusion 
from  this  list  of  any  entity  should  not  be 
construed  to  be  a  determination  by  this 
Department  as  to  the  extent  of  the 
powers  and  authority  of  that  entity. 

The  principal  demand  by  the  Bureau 
and  other  federal  agencies  is  for  a  Ust  of 
organizations  which  are  eligible  for  their 
funding  and  services  based  on  their 
inclusion  in  categories  frequently 
mentioned  in  statutes  concerning  federal 
programs  for  Indians.  General  federal 
Indian  statutes  provide  that  the  Bureau 
serve  tribes  which  are  usually  defined 
as  "any  Indian  Tribe,  band,  nation, 
rancheria,  pueblo,  colony  or 
community."  With  respect  to  Alaska, 
Congress  has  provided  additional 
guidance  as  to  whom  we  should  provide 
services.  The  1936  amendments  to  the 
Indian  Reorganization  Act,  applicable 
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only  to  Alaska,  authorized  groups  to 
organize  as  tribes  which  are  not 
historical  tribes  and  are  not  residing  on 
reservations.  They  include  groups 
having  a  "common  bond  of  occupation 
or  association,  or  residence  within  a 
well-defined  neighborhood,  community, 
or  rural  district."  25  U.S.C  S  473a.  More 
recently,  Indian  statutes,  such  as  the 
Indian  Self-Determination  Act* 
specifically  include  Alaska  Native 
villages,  village  corporations  and 
regional  corporations  defined  or 
estabhshed  under  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA). 

Therefore,  this  list  includes  all  of  the 
Alaska  entities  meeting  any  of  the 
following  criteria  which  are  used  in  one 
or  more  Federal  statutes  for  the  benefit 
of  Alaska  Natives: 

1.  "Tribes"  as  defined  or  estaUished 
under  the  Indian  Reorganization  Act  as 
supplemented  by  the  Alaska  Native  Act. 

2.  Alaska  Native  Villages  defined  in 
or  established  porsuant  to  the  Alaska 
Native  Claims  Settlement  Act 
(ANCSAJ," 

3.  Village  corporations  defined  in  or 
established  pursuant  to  ANCSA. 

4.  Regional  corporations  defined  in  or 
established  pursuant  to  ANCSA. 

5.  Urban  corporations  defined  in  or 
established  pursuant  to  ANCSA. 

6.  Alaska  Native  groups  defined  in  or 
established  pursuant  to  ANCSA. 

7.  Alaska  Native  group  corporations 
defined  in  or  established  pursuant  to 
ANCSA. 

8.  Alaska  Native  entities  that  receive 
assistance  from  the  Bureau  in  matters 
relating  to  the  settlement  of  claims 
against  the  United  States  government, 
such  as  in  the  Act  of  hme  19, 1935,  Pub. 
L.  74-152,  as  amended  by  the  Act  of 
August  19, 1965.  Pub.  L  89-130  and 

9.  Tribes  which  have  petitioned  to  be 
acknowledged  and  have  been 
determined  to  exist  as  tribes  pursuant  to 
25  CFR  Part  83. 

Any  Alaska  village  or  entity  not  Usted 
herein  may  still  seek  to  obtain  Federal 
Acknowledgment  by  following  the 
procedures  in  25  CFR  Part  83  or  may  be 


'  Fw  purpoMS  of  the  IndiMi  ScU-DHermiaatiao 
Act.  Indian  tribe  is  defined  to  include  "any  Indian 
tritie.  band,  nation,  or  other  organized  group  or 
community,  including  any  Alaska  Native  villnge  or 
regional  or  village  corporation  as  defined  in  or 
established  pursuant  to  the  Abska  Claiau 
Settlement  Act  which  is  recognized  as  eligible  f<ir 
the  special  programs  and  ser\'ices  provided  by  the 
United  Slates  to  Indians  because  of  their  status  as 
Indians.  .     ."  This  deriKilion  includes  criteria  1.  2. 
3.  4  and  9. 

'  ANCSA  defines  a  Native  village  as:  ~any  tribe, 
hand.  clan,  group,  nltage.  commumty  or  association 
m  Alaska  listed  in  |43  U.S.C.  1610  or  16151.  w  which 
meets  the  requiremeau  of  Ubs  cliapter.  aiid  wbirji 
the  Secretary  determines  was         composed  of 
twenty-nve  or  raaie  Nstivei."  43  U.SX:.  Ifl02|c). 


added  to  the  Hat  by  demonstrating  that 
they  meet  one  of  the  nine  criteria  above. 

We  are  concerned,  however,  tihat 
applying  the  criteria  presently  contained 
in  Part  83  to  Alaska  may  be  unduly 
burdensome  for  the  many  small  Alaska 
organizations.  Alaska,  with  small 
pockets  of  Natives  living  in  isolated 
locations  scattered  throughout  the  state, 
may  not  have  extensive  documentation 
on  its  history  during  the  1800*8  and  early 
1900'8  much  less  the  even  earlier  ];>eriods 
commonly  researched  for  groups  in  the 
lower-48.  While  it  is  fair  to  require 
groups  hi  the  lower-48  states  to  produce 
such  documentation  iwcause  they  are 
located  in  areas  where  no  group  could 
exist  without  being  the  subject  of 
detailed  written  records,  insistence  on 
the  same  formality  for  those  Alaska 
groups  might  penalize  them  simply  for 
being  located  In  an  area  that  was.  until 
recently,  extremely  isolated. 
Consequently,  the  Bureau,  in 
consultation  with  Indians  and  Alaska 
Natives,  will  review  the  present 
acknowledgment  process  to  determine  if 
a  modified  process  is  needed  so  dut 
Alaska  organizations  may  seek 
inclusion  on  the  list  of  entities 
recognized  and  eligible  for  services 
without  using  the  present  procedure 
which  may  be  unduly  tnmlensome. 

Other  Federal  agencies  should  be 
aware  that  some  statutes  authorize  the 
government  to  serve  other  organizations 
which  are  not  listed  while  others  specify 
only  some  of  the  criteria  listed  above. 
Therefore,  each  agency  must  look  at  its 
particular  statutory  authorities  to  make 
a  final  eligibility  determination. 

Afognak 

Ahkiok-Kaguyak  Native  Corp. 

AHTNA,  Inc.  (Cantwell.  Chistochina.  Copper 

Center,  Gakona,  Gulkana,  Mentasta  k 

Tazlina) 
AHTNA,  Incorporated 
Akhiok 

Akiachak,  Ltd. 
Akiachak 

Akiachak.  Akiachak  Native  Community 
Akiak 

Akiak  Native  Community 
Akutan  Corp. 
Akutan 

Alakanuk  Native  Corp. 
Alakanuk 
Alaska  Peninsula  Corporation  (KokiMiMk. 

Newhalen,  Port  Heiden.  Sou4h  Naknek  A 

Ugashek) 
Alatna 

Aleknagik  (aka  Alegnagik) 
Aleknagik  Natives,  Ltd. 
Aleut  Corporation 
Alexander  Creek 
Alexander  Creek,  Inc. 
Allakaket 
Ambler 

Anaklmmk  Psass 
Andreafaey 
Angomi  CoaiamnHy  Association 


Angoon 

Aniak 

Anton  Larsen,  Inc. 

Anvik 

Arctic  Village 

Arctic  Slope  Regional  Corporation 

ARVIQ,  Inc.  (Platinum) 

Askinuk  Corp.  (Scammon  Bay) 

Atka 

Atka,  Native  Village  of  Atka 

Atkasook  Corp. 

Alkasook 

Atmauthlaak,  Ltd. 

Atmuutluak 

Atxam  Corp.  (Atka) 

Ayakulik 

Ayakulik.  Inc. 

Azachorok,  Inc.  (Mountain  Village] 

Baan-o-yeel  kon  Corp.  (Raoipart) 

Barrow 

Bay  View,  Inc.  (Ivanof  Bay] 

Bean  Ridge  Corp.  (Manley  Hot  Springs) 

Beaver  Kwlt'chin  Corp. 

Beaver 

Becharof  Corp.  (Egegik) 

Belkofski  Corp. 

Belkofsky  (aka  Belkofski] 

Bells  Flats  Natives,  Inc. 

Bells  Plats 

Bering  Straits  Native  Corporation 

Bethel  (aka  Orulsararmuit) 

Bethel  Native  Corp. 

Bill  Moore's  (aka  Bill  Moore's  Siough) 

Birch  Creek 

Brevig  Mission  Native  Corp. 

Brevig  Mission 

Bristol  Bay  Native  Corporatk» 

Buckland,  Native  Village  of  Buckland 

Buckland 

Calista  Corporation 

Candle 

Cantwell 

Canyon  Village 

Cape  Fox  Corporation  (Saxman) 

Caswell  Native  Association 

Caswell 

Central  Coancil  of  Tlii«it  and  HakU  ladtan 

Tribes  of  Alaska 
Chalkyitsik 

Chatkyitsik  Native  Corp. 
Chaloonawick 
Chaluka  Cocp.  (Nikalaki) 
Chanega.  Nadve  Vilk^  af  CTi—ega 
Chanilut 

Chefammute,  Inc.  (Chefomak) 
Chenega  Corporation 
Cherfomak 
Chevak 

Chevak  Company  Corpi 
Chickaloon 
Chickaloon  Moose  Creek  Native  Assocwtion. 

Inc. 
CUgaik  Lagooa  Native  Corp. 
Chignik 
Chignik  Lake 
Chignik  Lagoon 

Chignik  River,  Linited  (Chignik  Lake) 
Chilkat  Indian  Village  of  Klukwan 
Chilkoot  Indian  Association  of  Haines 
ChislocUoa 
Chitina 

Chitina  Native  Corp. 
Choggiung,  Ltd.  (Dillingham,  Ekuk,  ffpflagc 

Creek) 
Chuathbaluk 
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Chugach  Alaska  Corporation 

Chuloonawick  Corporation 

Circle 

Clark's  Point 

Cook  Inlet  Region,  Inc. 

Copper  Center  -    - 

Council  .     -.        _ 

Council  Native  Corporation 

Craig 

Craig  Community  Association 

Crooked  Creek 

Cully  Corp.  (Point  Lay) 

Danzhit  Hanlaii  Corporation  (Circle) 

Deering,  Native  Village  of  Deering 

Deering 

Deloycheet,  Inc.  (Holy  Cross) 

Dillingham 

Dineega  Corporation  (Ruby) 

Dinyee  Corporation  (Stevens) 

Diomede,  Native  Village  of  Diomede  (aka 

Inalik) 
Diomede  Native  Corporation 
Dot  Lake 

Dot  Lake  Native  Corporation 
Douglas  Indian  Association 
Doyon,  Limited 
Eagle 
Eek 
Egegik 
Ekiutna,  Inc. 
Eklutna 
Ekuk 
Ekwok 

Ekwok  Natives,  Ltd. 
Elim  Native  Corporation 
Elim 

Elim.  Native  Village  of  Elim 
Emmonak  Corporation 
Emmonak 
English  Bay 

English  Bay  Corporation 
Evanville 
Evanville,  Inc. 
Eyak  Corporation 
Eyak 

False  Pass 

Far  West,  Inc.  (Chignik) 
Fort  Yukon,  Native  Village  of  Fort  Yukon 
Fort  Yukon 
Gakona 
Galena 
Gambell 

Cambell,  Native  Village  of  Gambell 
Gana-'Yoo,  Limited  (Galena,  Kaltag.  Koyukuk 

&  Nulato) 
Georgetown 
Gold  Creek-Susitna 
Gold  Creek-Susitna,  Inc. 
Goldbelt,  Inc.  (Juneau) 
Golovin  Native  Corporation 
Golovin 
Goodnews  Bay 
Grayling 
Grayling,  Organized  Village  of  Grayling  (aka 

Holikachuk) 
Gulkana 

Gwitchyaa  Zhee  Corporation  (Fort  Yukon) 
Haida  Corporation  (Hydaburg) 
Hamilton 
Healy  Lake 

Hee-yea-lindge  Corporation  (Grayling) 
Holy  Cross 

Hoonah  Indian  Association 
Hooper  Bay 
Hughes 
Huna  Totem  (Hoonah) 


Hungwitchin  Corporation  (Eagle) 

Huslia 

Hydaburg 

Hydaburg  Cooperative  Association 

Igiugig  Native  Corporation 

Igiugig 

Iliamna  Natives,  Ltd. 

Iliamna 

Inalik  (aka  Diomede) 

IngaUk,  Inc.  ( Anvik) 

Inupiat  Community  of  the  Arctic  Slope 

Iqfijouaq  Company  (Eek) 

Isanotski  Corporation  (False  Pass) 

Ivanof  Bay 

K'oyitl'ots'ina.  Ltd.  (Alatna.  Allakaket. 
Hughes  &  Huslia) 

Kaguyak 

Kake,  Organized  Village  of  Kake 

Kake  Tribal  Corporation 

Kake 

Kaktovik  Inupiat  Corporation 

Kaktovik 

Kalskag 

Kaltag 

Kanatak,  Native  Village  of  Kanatak 

Karluk.  Native  Village  of  Karluk 

Karluk 

Kasaan,  Organized  Village  of  Kasaan 

Kasaan 

Kasigluk.  Inc. 

Kasigluk 

Kaviico,  Inc.  (Kasaan) 

Kenai  Native  Association,  Inc. 

Kenaitze  Indian  Tribe 

Ketchikan  Indian  Corporation 

Kiana 

KianT'ree  (Canyon  Village) 

Kijik  Corporation  (Nondalton) 

Kikiktagruk  Inupiat  Corporation  (Kotzebue) 

King  Island  Native  Community 

King  Island  Native  Corporation 

King  Cove 

King  Cove  Corporation 

Kipnuk 

Kiutsarak,  Inc.  (Goodnews  Bay) 

Kivalina,  Native  Village  of  Kivalina 

Kivalina 

Klawock  Cooperative  Association 

Klawock 

Klawock  Heenya 

Klukwan,  Inc. 

Knik 

Knikatnu,  Inc.  (Knik) 

Kobuk 

Kokarmiut  Corporation  (Akiak) 

Kokhanok 

Koliganek 

Koliganek  Natives,  Ltd. 

Kongiganak 

Kongnikilnomiut  Yuila  Corporation  (Bill 

Moore's) 
Knniag,  Incorporated 
Koniag,  Inc.  (Karluk  &  Larsen  Bay) 
Kootznoowo,  Inc.  (Angoon) 
Kotlik  Yupik  Corporation 
Kotlik 
Kotzebue 

Kotzebue.  Native  Village  of  Kotzebue 
Koyuk 

Koyuk  Native  Corporation 
Koyuk,  Native  Village  of  Koyuk 
Koyukuk 

Kugkaktlik.  Ltd.  (Kipnuk) 
Kuskokwim  Native  Corporation  (Aniak, 
Chuat'hbaluk.  Crooked  Creek,  Georgetown, 
Lower  Kalska,  Red  Devil,  Napaimute, 
Sleetmute.  Stony  River.  Upper  Kalskag) 


Kuugpik  Corporation  (Nooiksut) 

Kwethluk,  Organized  Village  of  Kwethluk 

Kwethluk,  Incorporated 

Kwethluk 

Kwigillingok,  Native  Village  of  Kwigilingok 

Kwigillingok 

Kwik,  Inc.  (Kwigillingok) 

Kwinhagak,  Native  Village  of  Kwinhagak 

(aka  Quinhagak) 
Larsen  Bay 

Leisnoi,  Inc.  (Woody  Island) 
Levelock,  Natives,  Ltd. 
Levelock 
Lime  Village 
Lime  Village  Company 
Litnik 
Litnik,  Inc. 
Lower  Kalskag 
Manley  Hot  Springs 
Manokotak  Natives,  Ltd. 
Manokotak 
Marshall 
Mary's  Igloo 

Mary's  Igloo  Native  Corporation 
Maserculiq,  Inc.  (Marshall) 
McGrath 
Mekoryuk,  Native  Village  of  Mekoryuk, 

Island  of  Nunivak 
Mekoryuk 
Mendas  Chaag  Native  Corporation  (Healy 

Lake) 
Mentasta  Lake 

Metlakatla  Indian  Community,  Annette 
Island  Reserve 

Minto 

Minto,  Native  Village  of  Minto 

Montana  Creek  Native  Association 

Montana  Creek 

Mountain  Village 

MTNT.  Ltd.  (McGrath,  Nikolai.  Takolna  & 
Telida] 

Nagamut 

Nagamut 

Naknek 

NANA  Regional  Corporation  (Ambler, 
Buckland,  Deering,  Kiana.  Kivalina,  Kobuk, 
Noatak.  Noorvik,  Selawik.  &  Shungnak) 

Napaimute 

Napakiak  Corporation 

Napakiak  Native  Village  of  Napakiak 

Napakiak 

Napakiak 

Napakiak  Corporation 

Natives  of  Kodiak 

Natives  of  Afognak.  Inc.  ( Afognak  &  Port 
Lions) 

Neets'  ai  Corporation  (Arctic  Village) 

Nelson  Lagoon 

Nelson  Lagoon  Corporation 

Nenana 

Nerklikmute  Native  Corporation  (Andreafski) 

New  Stuyahok 

Newhalen 

Newtok 

Newtok  Corporation 

NGTA,  Inc.  (Nightmute) 

Nightmute 

Nikolai 

Nikolski 

Nikolski,  Native  Village  o^  Nikolski 

Nima  Corporation  (Mekoryuk) 

Ninilchik 

Ninilchik  Native  Association 

Noatak 

Noalak.  Native  Village  of  Noatak 


Nome  Eskimo  Community 

Nome  (aka  Nome  Eskimo) 

Nondalton 

Nooiksut  (aka  Nuiqsut) 

Noorvik  Native  Community 

Noorvik 

Northway 

Northway  Natives,  Inc. 

Nulato 

Nunakauiak  Yupik  Corporation  (Tooksok 
Bay) 

Nunamiut  Corporation  (Anaktuvuk  Pass) 

Nunapiglluraq  Corporation  (Hamilton) 

Nunapitchuk 

Nunapitchuk.  Ltd. 

Nunapitchuk.  Native  Village  of  Nunapitchuk 

Oceanside  Corporation  (Perryville) 
-     OHOG.  Inc.  (Ohogamiut) 

Ohogamiut 

Old  Harbor 

Old  Harbor  Native  Corporation 

Olgoonik  Corporation  (Wainwright) 

Olsonville 

Olsonville 

Oscarville 

OscarviUe  Native  Corporation 

Ounalashka  Corporation  (Unalaska) 

Ouzinkie  Native  Corporation 

Ouzinkie 

Paimiut  Corporation 

Paimiut 

Paug-vik,  Incorporated.  Ltd.  (Naknek) 

Pauloff  Harbor 

Pedro  Bay 

Pedro  Bay  Native  Corporation 

Perryville 

Perryville.  Native  Village  of  Perryville 

Petersburg  Indian  Association 

Pilot  Point 

Pilot  Station 

Pilot  Point  Native  Corporation 

Pilot  Station,  Inc. 

Pifka's  Point 

Pitka's  Point  Native  Corporation 

Platinum 

Point  Hope 

Point  Lay 

Point  Hope.  Native  Village  of  Point  Hope 

Point  Possession.  Inc. 

Point  Lay,  Native  Village  of  Point  Lay 

Point  Possession 

Port  Heiden  (Meshick) 

Port  Lions 

Port  Graham 

Port  Alsworth 

Port  Graham  Corporation 

Port  Williams  (Shuyak) 

Portage  Creek  (Ohgsenakale) 

Pribilof  Aleut  Communities  of  St.  Paul  k  St. 

George  Islands 
Qanirtuuq,  Inc.  (Quinhagak  aka  Kwinhagak) 
Qemirtalek  Coast  Corporation  (Kongiganak) 
Quinhagak  (aka  Kwinhagak) 
Rampart 
Red  Devil 
Ruby 

Russian  Mission  orChauthalue  (Kuskokwim) 
Russian  Mission  (Yukon) 
Russian  Mission  Native  Corporation 
Saguyak.  Inc.  (Clark's  Point) 
Salamatof  Native  Association.  Inc. 
Salamatof 

Sanak  Corporation  (Pauloff  Harbor) 
Sand  Point 
Savoonga 
Savoonga  Native  Corporation 


Savoonga.  Native  Village  of  Savoonga 

Saxman,  Organized  Village  of  Saxman 

Saxman 

Scammon  Bay 

Sea  Lion  Corporation  (Hooper  Bay) 

Sealaska  Corporation 

Selawik 

Selawik,  Native  Village  of  Selawik 

Seldovia  Native  Association.  Inc. 

Seldovia 

Seth-de-ya-ah  Corporation  (Minto) 

Shaan-Seet.  Inc.  (Craig) 

Shageluk  Native  Village 

Shageluk 

Shaktoolik,  Native  Village  of  Shaktoolik 

Shaktoolik  Native  Corporation 

Shaktoolik 

Shee  Atika.  Inc.  (Sitka) 

Sheldon's  Point 

Shishmaref.  Native  Village  of  Shishmaref 

Shishmaref 

Shishmaref  Native  Corporation 

Shumagin  Corporation  (Sand  Point) 

Shungnak 

Shungnak.  Native  Village  of  Shungnak 

Shuyak,  Inc.  (Port  Williams) 

Sitka  Community  Association 

Sitnasuak  Native  Corporation  (Nome) 

Sleetmute 

Solomon  Native  Corporation 

Solomon 

South  Naknek 

St.  George  Tanaq  Corporation 

St  Mary's  Native  Corporation 

St.  Michael,  NaUve  Village  of  St.  Michael 

St.  Michael  Native  Corporation 

St.  George 

St.  Mary's  (aka  Algaaciq) 

St.  Michael 

St.  Paul 

Stebbins  Native  Corporation 

Stebbins  Community  Association 

Stebbins 

Stevens  Village 

Stevens,  Native  Village  of  Stevens 

Stony  River 

Stuyahok.  Ltd.  (New  Stuyahok) 

Swan  Lake  Corporation  (Sheldon's  Point) 

Takotna 

Tanacross.  Inc. 

Tanacross 

Tanacross,  Native  Village  of  Tanacross 

Tanadgusix  Corporation  (St.  Paul) 

Tanalian.  Inc.  (Port  Alsworth) 

Tanana 

Tanana,  Native  Village  of  Tanana 

Tatitlek 

Tatitlek  Corporation 

Tatitlek.  Native  Village  of  Tatitlek 

Tazlina 

Telida 

Teller 

Teller  Native  Corporation 

Tetlin 

Tetlin.  Native  Village  of  Tetlin 

Tetlin  Native  Corporation 

Thirteenth  Regional  Corporation 

Tigaca  Corporation  (Point  Hope) 

Tihteet'Aii.  Inc.  (Birch  Creek) 

Toghottele  Corporation  (Nenana) 

Togiak  Natives.  Ltd. 

Togiak 

Toksook  Bay 

Tozltna,  Ltd.  (Tanana) 

Tulkisarmute,  Inc.  (Tuluksak) 

Tuluksak  Native  Community 


Tuluksak 

Tuntutuliak 

Tuntutuliak  Land.  Ltd. 

Tununak 

Tununak.  Native  Village  of  Tununak 

Tununrmiut  Rinit  Corporation  (Tununak) 

T»vin  HiUs 

Twin  Hills  Native  Corporation 

Tyonek.  Native  Village  of  Tyonek 

Tyonek 

Tyonek  Native  Corporation 

Uganik  Natives,  Inc. 

Uganik 

Ugashik 

Ukpeagvik  Inupiat  Corporation  (Barrow) 

Umkumiut  Ltd. 

Umkumiut 

Unalakleet 

Unalakleet  Native  Village  of  Unalakleet 

Unalakleet  Native  Corporation 

Unalaska 

Unga 

Unga  Corporation 

Upper  Kalskag 

Uyak 

Uyak  Natives,  Inc. 

Venetie,  Native  Village  of  Venetia 

Venetie 

Wainwright 

Wales  Native  Corporation 

Wales 

Wales,  Native  Village  of  Wales 

White  MounUin.  Native  Village  of  White 

Mountain 
White  Mountain  Native  Corporation 
White  Mountain 
Woody  Island 

Wrangell  Cooperative  Association 
Yak-tat  Kwaaa  Inc.  (Yakutat) 
Yakutat 

Zho-Tse,  Inc.  (Shageluk) 
Roes  O.  Swiminer, 
Assistant  Secretary;  Indian  Affain. 
[PR  Doc  8&-299M  Filed  12-28-8ft  a-4S  an] 
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Bureau  of  Land  Management 

[UT-OSO-09-4132-12] 

Comment  Period  on  Environmental 
Aaeesement;  Mt  HHIers  Treapaaa 
Rehabilitation.  UTetaL 

AGENCY:  Bureau  of  Land  Management, 
Richfield. 

ACnow;  Notice  of  Comment  Period. 

summary:  The  following  Environmental 
Assessments  are  available  for 
information  and  review: 

(1)  Mt.  Hillers  Trespass  Rehabilitation 
EA  in  WSA  UT-050-24g. 

(2)  Breck  Knoll  Fences  EA  in  the  iOng 
Top  WSA  lJT-050-070. 

(3)  Brecker  Knoll-Pine  Valley  Pence  in 
the  Wah  Wah  Mountain  in  WSA  UT- 
050-073. 

The  comment  period  will  end  30  days 
from  publication  in  the  Federal  Register. 
For  further  information  contact  Roy 
Edmonds  at  (801)  896-8221.  Copies  of 
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the  EA's  are  available  at  the  Richfield 
District  Office.  150  East  900  North. 
Richfield.  Utah  84701. 

December  20. 1988 

Jeiry  W.  Goodman, 

District  Manager. 

[FR  Doc.  88-29927  FUed  12-28-88:  8:45  am] 

MLUNQ  COOC  4310-OO-II 

[MT-930-09-4214-10;  IITM-3727S) 

Supplemental  Notice  of  Proposed 
Withdrawal  and  Opportunity  for  Puttttc 
Comment;  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of  the 
Interior,  Bureau  of  Reclamation,  has 
nied  an  application  to  withdraw  338.72 
acres  of  land  for  multipurpose 
development  in  accordance  with  the 
Tiber  Reservoir  management  plans  of 
the  Pick-Sloan  Missouri  Basin  Program. 
date:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
February  27, 1989. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  ELM.  P.O.  Box  3680a 
Billings,  Montana  59107. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Binando,  BLM  Montana  State 
Office,  406-657-6090. 
SUPPLEMENTARY  INFORMATION:  1.  On 
May  16, 1977,  the  Bureau  of  Reclamation 
filed  an  application  to  withdraw  the 
lands  listed  below  from  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights. 

2.  Notice  of  Bureau  of  Reclamation's 
application  for  withdrawal  was 
published  in  the  Federal  Register  on 
August  26, 1977,  Volume  42.  No.  166, 
page  43133.  affecting  the  following 
described  lands: 
Principal  Meridian.  Montana 

T.  30  N.,  R.  1  E., 

Sec.  2.  lot  4. 
T.  30  N.,  R.  1  E.. 

Sec.  17.  SEy4NEy«. 
T.  30  N..  R.  2  E., 

Sec.  26,  NEy4NEV4. 
T.  30  N..  R.  3  B.. 

Sec.  19.  lot  13  and  SEViSW^;  and 

Sec.  30,  lot  1. 
T.  30  N..  R.  4  E., 

Sec.  13.  NWy4NEV4:  and 

Sec.  28,NV4NWy4. 

The  areas  described  aggregate  338.72  acres 
in  Liberty  and  Toole  Counties. 

For  a  period  of  60  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 


who  wish  to  submit  comments, 
suggestions,  or  objections  in  conenction 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
land  Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  60  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  o^icer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  is  being  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 
John  A.  Kwiatkowski. 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 

December  19, 198a 

[FR  Doc  88-29924  Filed  12-28-88:  8:45  am] 
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National  Park  Service 

Brushy  Creek  Dam  and  Reservoir, 
Iowa;  Termination  of  the 
Environmental  Impact  Statement 
Process 

summary:  In  Volume  44.  Number  185, 
page  54783  of  the  Federal  Register  dated 
September  21, 1979,  The  Heritage 
Conservation  and  Recreation  Service 
annoimced  a  notice  of  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  in  conjunction  with  a  Land  and 
Water  Conservation  Fund  grant  to  the 
State  of  Iowa,  Iowa  Conservation 
Commission  for  the  proposed 
construction  of  a  980  acre  recreational 
lake  and  the  development  of 
recreational  facilities  in  Webster 
County,  Iowa.  Subsequent  to  the  notice, 
the  request  for  Federal  funding  was 
terminated.  Therefore,  an  EIS  will  not  be 
prepared  and  the  process  has  been 
terminated.  The  Heritage  Conservation 
and  Recreation  Service  was  merged  into 
the  National  Park  Service  in  1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacob  Hoogland,  U.S.  Department  of  the 
Interior,  National  Park  Service, 


Environmental  Compliance  Division, 
Room  1210. 18th  and  C  Streets.  NW.. 
Washington,  DC  20240.  telephone  (202) 
343-2163. 

December  22. 1988. 
Gerald  D.  Patten. 

Associate  Director.  Planning  and  \^ 

Development,  National  Park  Service. 

[FR  Doc.  88-29980  Filed  12-28-88:  8:45  am] 
MUJNQ  COOC  4310-TO-M 


INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  AB-2M  (Sub-No.  26X)J 

Central  of  Georgia  Railroad  Co.; 
AtMndonment  Exemption  Between 
Lafayette  and  Roanoke,  AL 

AppHcant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  to 
abandon  its  18.76-mile  line  of  railroad 
between  milepost  T-339.66  at  Lafayette, 
AL,  and  milepost  T-358.42,  at  Roanoke, 
AL  Applicant  discontinued  service  over 
this  line  in  December  1976  with 
Commission  approval  in  Docket  No. 
AB-28. 

Applicant  has  certified  that:  (1)  No 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years;  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  wfiting  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  January 
28, 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 


>  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 


Continued 
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formal  expressions  of  uitent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).2  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  9, 
1989.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  January 
18, 1989  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young,  Norfolk  Southern  Corporation, 
One  Commercial  Place.  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  3, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Cart  Bausch,  Chief,  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  December  21. 198a 

By  the  Commission.  Jane  F.  Mackall, 

Director,  Office  of  Proceedings. 

Norela  R.  McGee. 

Secretary. 

(FR  Doc.  88-29753  Filed  12-28-88:  8:45  am| 
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informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  Inveslifjallon) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Serxtce  Rail  Lines,  4  I.C.C.2d  400  (1988).  Any  entity 
seeking  a  slay  involving  en\  ironmental  concerns  is 
enix>uragcd  lo  file  ils  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

'  See  Exempt,  of  Rail  Alxindonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1967).  and  final  rules 
puUikhed  in  the  Federal  Register  on  December  22. 
1S87  (52  FR  48440-48446). 

'  The  Commission  will  accept  a  lale-nied  trail  use 
statement  so  long  as  It  retains  jurisdiction  lo  do  so. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  sa-M] 

NattNin  Beckman,  D.D,S..  Miami  Beach, 
FL;  Hearing 

Notice  is  hereby  given  that  on 
September  6, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Nathan  Beckman.  O.D.S..  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  application  for  a 
DEA  Certificate  of  Registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
January  18. 1989,  commencing  at  9:30 
a.m.,  at  the  United  States  Tax  Court, 
Room  1524.  51  Southwest  First  Avenue. 
Miami.  Florida. 

Dated:  December  22. 1988. 

|oho  C  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

|FR  Doc.  88-29932  Filed  12-28-88;  8:45  am) 

BILJJNG  COOC  4410-09-M 


(Docket  No.  88-66] 

Ruben  Calvlllo.  M.D^  Tucson,  AZ; 
Hearing 

Notice  is  hereby  given  that  on  July  14. 
1988.  the  Dnig  Enforcement 
Administration,  Department  of  Justice, 
issed  to  Ruben  Calvillo,  M.D..  an  Order 
to  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registration,  AC1107754.  and  any 
pending  applications  for  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday, 
January  26, 1989,  commencing  at  9:30 
a.m.,  in  the  Bankruptcy  Court, 
Courtroom  212, 110  South  Church 
Avenue,  Tucson,  Arizona. 

Dated:  December  22, 1988. 
|ohn  C.  Lawn. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-29931  Filed  12-28-88:  8:45  am] 

mujNa  COOC  44io-o»-m 


[Docket  No.  88-92] 

Kissena  Ptiarmacy,  Inc^  Flushing,  NY; 
Hearing 

Notice  is  hereby  given  that  on 
September  1. 1988.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Kissena  Pharmacy,  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registration,  AK8695148,  and  deny  any 
pending  application  of  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
January  18, 1989,  commencing  at  10:00 
a.m..  at  the  United  States  Claims  Court 
717  Madison  Place.  N.W.,  Courtroom  No. 
10,  Room  309,  Washington,  DC. 

Dated:  December  22. 1988. 

John  C  Lawn. 

Administrator.  Drug  Enforcement 

Administration. 

[FR  Doc.  88-29933  Filed  12-28-88;  8:45  amj 

MIXING  COOC  441(H»-M 


(Docket  No.  89-73] 

Utierty  Discount  Drugs.  Detroit,  Ml; 
Hearing  >, 

Notice  is  hereby  given  that  on  July  22. 
198a  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Liberty  Discount  Drugs,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  BL0809523,  and  deny 
any  pending  application  for  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
January  10, 1989.  commencing  at  10:00 
a.m.,  at  the  Federal  Building.  200  East 
Liberty.  First  Floor  Courtroom.  Ann 
Arbor,  Michigan. 

Dated:  December  22, 1988. 

lohn  C  Lawn. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-29935  Filed  12-28-B8:  8:45  am) 
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(Dock*t  No.  87-74] 

LeofMnfo  V.  Lopez,  M.D.,  Soutttgate, 
Ml;  Hearing 

Notice  is  hereby  given  that  on 
October  1, 1987,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Leonardo  V.  Lopez,  MD.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  apphcation  for 
registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
January  11, 1988.  commencing  at  IChOO 
a.m..  at  the  Federal  Building,  200  East 
Liberty,  First  Floor  Courtroom.  Ann 
Arbor,  Michigan. 

Dated:  December  22, 1988. 

John  C.  Lawn, 

Drug  Enforcement  Administration, 

[FR  Doc.  88-29934  Filed  12-28-88:  8:45  am) 

BIUJNQ  COOC  4410-OMI 


[Dockst  Na  S8-5S1 

Wayne  Nichoie,  D-VJi^  West  Liberty, 
OH;  Hearing 

Notice  is  hereby  given  that  on 
October  1. 1987.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Wayne  Nichols,  D.V.M.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AN2871451.  and  deny 
any  pending  application  for  registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday, 
February  9, 1989,  commencing  at  9:30 
a.m..  in  the  United  States  Probate  Court 
Courtroom  One.  Eighth  Floor,  309  South 
High  Street,  Columbus,  Ohio. 

Dated:  December  22. 1988. 

John  C  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-29936  Filed  12-28-88:  8:45  am) 

BILUNO  CODE  441(MW-M 


[Dodtst  No.  W-19] 

Arunlcumar  J.  Shah.  HO^  Houaton  TX; 
Hearing 

Notice  is  hereby  given  that  on 
February  11. 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Arunkumar  J.  Shah,  M.D.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AS9062182.  and  any 
pending  application  for  renewaL 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
January  24. 1989.  commencing  at  9:30 
a  jn..  in  Courtioom  #12.  Westside 
Command  Center.  3203  S.  Dairy  Ashford 
Road.  Houston.  Texas. 

Dated:  December  22. 1988. 
loiin  C  Laivn. 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  88-29937  Filed  12-28-88:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProMMtsd  Transaction  Exemption  T68-1; 
Exemption  AppMeaUon  No.  T-7840] 

Class  Exemptions  for  Thrift  Savings 
Fund 

agency:  Pension  and  Welfare  BeneBts 
Administration.  Department  of  Labor. 
action:  Adoption  of  Class  Exemptions. 

SUMMARY:  This  document  adopts,  for 
purposes  of  the  prohibited  transaction 
provisions  of  section  8477(c)(2)  of  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (FERSA  or  the  Act),  certain 
prohibited  transaction  class  exemptions 
(the  Class  Exemptions)  granted  pursuant 
to  section  408(a)  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974 
(ERISA).  Pursuant  to  the  adoption,  the 
prohibited  transaction  restrictions  of 
section  8477(c)(2)  of  FERSA  or  the 
relevant  subsections  thereunder  will  not 
apply  to  certain  transactions  described 
in  the  Class  Exemptions,  provided  that 
the  conditions  of  the  exemptions  are 
satisfied.  The  adoption  affects 
participants  and  beneficiaries  of  the 
Thrift  Savings  Fund  (the  Fund),  a  fund 
established  pursuant  to  provisions  of 
FERSA,  and  parties  in  interest  with 
respect  to  the  Fund. 


EFFCCnvi  DATC  This  adoption  is 
effective  as  of  January  1. 1988. 

SUPPLEMENTARY  INFORMATION:  Public 

reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time  for 
reviewing  the  instructions,  searching  the 
existing  data  sources,  gathering  and 
maintaining  the  information  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Director,  Office 
of  Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210;  and  to  the  Office 
of  Information  and  Regidatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

On  September  29, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
38105)  of  the  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposal  to  adopt  certain  class 
exemptions  granted  pursuant  to  section 
408(a)  of  ERISA,  for  purposes  of  the 
prohibited  transaction  provisions  of 
section  8477(c)(2)  of  FERSA  or  relevant 
sub-sections  thereunder.*  The  notice 
described  the  Fund,  the  authority 
pursuant  to  which  the  Class  Exemptions 
were  proposed  to  be  adopted  and  the 
relief  that  would  be  provided  under  the 
Class  Exemptions.  The  notice  also 
referred  interested  persons  to  the 
Department's  record  with  respect  to 
eadi  of  the  Class  Exemptions  including, 
but  not  limited  to,  applications  for  such 
exemptions,  notices  of  the  proposal  of 
the  Class  Exemptions,  public  comments 
received  by  the  Deparment  with  respect 
to  such  proposals,  testimony  which  was 
part  of  any  public  hearing  held  with 
regard  to  any  of  the  Class  Exemptions 
and  notices  of  the  granting  of  the  Class 
Exemptions.  This  information  has  been 
available  for  public  inspection  at  the 
Department  in  Washington,  DC.  The 
notice  invited  interested  persons  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  adoption  to 
the  Department.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department. 


■  Sections  8401  through  8479  of  Title  5.  United 
States  Code.  (b'.S.C.)  were  enacted  by  Congreat  at 
section  101(aj  of  FERSA.  The  Act  itself  provides  no 
indepetideni  numbering  system  for  lhe«e  provisions, 
but  directly  assigns  the  chapter  and  section  number 
under  which  those  provisions  are  to  be  codified  in 
Title  5  of  the  VS.C.  For  purposes  of  clarily  and 
convenience.  Ihe  provisions  of  FERSA  are 
referenced  herein  using  Ihe  U.S.C.  section  number 
which  Congress  assigned  to  them  in  the  Act.  Thus, 
for  example,  a  reference  to  "section  8477(c)(2)  of 
FERSA"  is  to  Title  5  U.S.C.  8477(c)(2). 


The  Class  Exemptions  are  adopted  for 
purposes  of  section  8477(c)(2)  of  FERSA 
or  the  relevant  subsections  thereunder 
pursuant  to  the  authority  of  the 
Secretary  established  in  section 
8477(c)(3)  of  FERSA.  Subparagraph  (E) 
of  section  8477(c)(3)  provides  that  the 
Secretary  may  adopt  exemptions 
granted  for  any  class  of  fiduciaries  or 
transactions  under  section  408(a)  of 
ERISA,  upon  publication  of  notice  in  the 
Federal  Register.*  The  Class  Exemptions 
are  adopted  only  to  the  extent  that  they 
provide  exemptive  relief  from  the 
restrictions  of  section  406(b)  of  ERISA 
or,  subsections  thereunder,  which  are 
parallel  to  those  of  section  8477(c)(2)  of 
FERSA.  The  Department  proposed  the 
adoption  on  its  own  motion  in 
accordance  with  the  procedures  set 
forth  in  section  3.01  of  ERISA  Procedure 
75-1  (40  FR  184n.  April  28. 1975).» 

Each  of  the  Class  Exemptions  adopted 
herein  for  purposes  of  section  8477(c)(2) 
of  FERSA  or  the  relevent  subsection 
thereunder  was  originally  granted  for 
purposes  of  ERISA  pursuant  to  the 
provision  of  section  408(a)  of  ERISA  and 
the  procedures  set  forth  in  ERISA 
Procedure  75-1.  Among  other  things,  this 
required  a  finding  on  the  record  by  Uie 
Secretary  that  each  of  the  exemptions 
was  administratively  feasible,  in  the 
interests  of  plan  participants  and 
beneficiaries,  and  protective  of  the 
rights  of  plan  participants  and 
beneficiaries.  Notice  of  the  pendency  of 
each  exemption  was  published  in  the 
Federal  Register  and  interested  persons 
were  afforded  the  opportunity  to  present 
their  views  and  where  appropriate,  to 
request  a  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  D.  Lewis.  Office  of 
Regulations  and  Interpretations.  Pension 
and  Welfare  Benefits  Administration. 
(202)  523-7901  (not  a  toll  free  number)  or 
Daniel  J.  Magiuire,  Esq.,  Plan  Benefits 
Security  Division,  Office  of  the  Solicitor, 
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»  Section  8477(c)(3)(E)  of  FERSA  was  added  to 
section  8477(c)(3)  of  FERSA  by  section  112  of  the 
FERSA  Technical  C:orreclion8  Act  of  1986 
(FERSTCA.  P.L  99-556,  October  27, 1986). 

»  Proposed  regulations  prescribing  exemption 
procedures  for  purposes  of  both  section  40e(a)  of 
ERISA  and  section  8477(c)(3)  of  FERSA  were 
published  in  the  Federal  Register  on  June  28. 1988 
(53  FR  24422).  However,  section  in  Of  FERSTCA 
authorizes  t)ie  Secretary  of  Labor  to  grant 
exemptions  under  FERSA  section  8477(c)(3) 
pursuant  to  the  procedures  currently  applicable  to 
exemption  applications  tinder  ERISA  section  408(a) 
until  (hejeariier  of  December  31. 1S88.  or  the  date  of 
publication  of  final  regulations  adopting  a 
procedure  for  such  exemption  applications.  The 
procedures  cuirentiy  applicable  to  exemptions 
under  section  40e(a)  of  ERISA  are  set  forth  in  ERISA 
Procedure  7S-1.  Section  3.01  of  ERISA  Procedure  75- 
1  provides  that  the  Secretary  may  initiate  an 
exemption  proceeding  on  his  or  her  own  motion. 


Washington.  D.C  202ia  (202)  523-9596 
(not  a  toll  free  number). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  disclosure  provision  included  in  this 
Adoption  of  Class  Exemptions  for 
purposes  of  FERSA  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  and  assigned  control  number 
1210-0074.  The  disclosure  provisions  of 
the  Class  Exemptions  are  reprinted  in 
this  document  and  were  also  published 
separately  in  a  December  15, 1988 
Federal  Register  notice  of  Department  of 
I.abor  information  collection  activities 
under  review  by  OMB  (52  FR  50472). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  from  the 
prohibitions  of  section  8477(c)(2)  of 
FERSA,  pursuant  to  section  8477(c)(3)  of 
FERSA,  does  not  relieve  a  fiduciary 
from  any  other  provision  of  FERSA, 
including  but  not  hmited  to  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply, 
and  the  general  fiduciary  responsibihty 
provisions  of  section  8477(b)  of  FERSA. 
Among  other  things,  this  section 
requires  a  fiduciary  to  discharge  his 
duties  respecting  the  Fund  solely  in  the 
interest  of  participants  and  beneficiaries 
and  in  a  prudent  manner. 

(2)  The  Class  Exemptions  adopted 
hereby  for  purposes  of  section  8477(c)(2) 
of  FERSA  or  relevant  subsections 
thereunder  are  supplemental  to,  and  not 
in  derogation  of,  any  of  other  provisions 
of  FERSA. 

(3)  The  fact  that  a  transaction  is  the 
subject  of  an  administrative  exemption 
pursuant  to  section  8477(c)(3)  of  FERSA 
is  not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(4)  The  exemptions  adopted  herein 
apply  to  a  particular  transaction  only  if 
the  conditions  specified  in  the 
exemption  are  satisfied. 

Adoption  for  purposes  of  Section 
8477(c)(2)  of  FERSA  of  Certain    ' 
Proliibited  Transaction  Exemptions 
Granted  Pursuant  to  Section  408(a)  of 
ERISA 

In  accordance  with  the  authority  of 
the  Secretary  as  set  forth  in  section 
8477(c)(3)  of  the  Federal  Employees' 
Retirement  Act  of  1986  (FERSA),  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975)  and  based  upon 
the  entire  record,  the  Department  adopts 
the  following  class  exemptions  for 


purposes  of  the  prohibited  transaction 
provisions  of  section  8477(c)(2)  of 
FERSA  or  the  relevant  subsections 
thereunder,  to  the  extent  that  such 
exemptions  provide  relief  from  section 
406(b)  of  ERISA  or  the  relevant 
subsections  thereunder 

(a)  Prohibited  Transaction  Exemption 
(PTE)  75-1  (40  FR  50845,  October  31, 
1975); 

(b)  PTE  76-19  (43  FR  59915,  December 
22, 1978); 

(c)  PTE  80-26  (45  FR  28545.  April  29, 
1980,  technically  corrected  at  45  FR 
35040,  May  23, 1980); 

(d)  PTE  80-51  (45  FR  49709.  July  25, 
1980,  technically  corrected  at  45  FR 
52949,  August  8, 1980); 

(e)  PTE  82-63  (47  FR  14804,  April  6, 
1982.  technically  corrected  at  47  FR 
16437,  April  16. 1982);  and 

(0  PTE  86-128  (51  FR  41686,  November 
18, 1986,  amended  at  52  FR  8676,  March 
19, 1987);  (collectively,  the  Class 
Exemptions).* 

Pursuant  to  the  requirements  of 
section  8477(c)(3)(C)  of  FERSA,  the 
Department  makes  the  following 
findings  with  regard  to  the  Class 
Exemptions  adopted  herein  for  purposes 
of  section  8477(c)(2)  of  FERSA  or  the 
relevant  subsections  thereunder 

(a)  the  exemptions  are 
administratively  feasible; 

(b)  the  exemptions  are  in  the  interests 
of  the  Ftmd  and  its  participants  and 
beneficiaries;  and 

(c)  the  exemptions  are  protective  of  - 
the  rights  of  the  participants  and 
beneficiaries  of  the  Fund. 

On  April  27, 1987,  the  Secretary 
delegated  to  the  Assistant  Secretary  for 
Pension  and  Welfare  Benefits  the 
authority  to  administer  section  8477  of 
FERSA  (Secretary's  Order  1-87,  52  FR 
13139,  April  21. 1987). 

I.  In  General.  The  Class  Exemptions, 
as  adopted,  provide  conditional  relief 
only  from  the  prohibitions  of  section 
8477(c)(2)  of  FERSA  or  the  relevant 
subsections  thereuinder,  and  only  to  the 
extent  that  the  Class  Exemptions 
provide  parallel  relief  from  the 
prohibitions  of  section  406(b)  of  ERISA 
or  subsections  thereunder.  Reference 
should  be  made  to  explanatory 


*  The  Department  recognizes  that  certain  kinds  of 
transactions  exempted  from  section  4aB(b)  of  ERISA 
by  the  Class  Exemptions  may  not  be  relevant  with 
respect  to  Ihe  operation  of  the  Fund.  For  example, 
both  PTE  78-19  and  80^1  provide  406(bJ  relief  for 
certain  transactions  involving  multiple  employer 
plans  and  for  certain  investments  by  plans  in 
employer  securities  and  employer  real  property.  The 
prohibited  transaction  provisions  of  FEKSA  do  not 
contain  specific  restrictions  on  the  acquisition  and 
holding  of  employer  securities  and  employer  real 
property  parallel  to  those  of  section  W7{b}  of 
ERISA. 


A.^^. 
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information  in  each  of  the  notices  of  the 
granting  of  the  Class  Exemptions  under 
ERISA  and  to  other  documents 
referenced  therein  for  further  guidance 
with  respect  to  matters  relating  to  the 
Class  Exemptions. 

U.  Specific  Terms.  For  purposes  of 
applying  the  Class  Exemptions  to  the 
prohibitions  of  section  B477(c)(2)  of 
FERSA.  (1)  any  reference  in  the  Class 
Exemptions  to  "section  406".  "section 
406  of  the  Act",  "section  406(b)"  or 
"section  406(b]  of  the  Act"  shall  be 
deemed  to  apply  to  section  8477(c)(2)  of 
FERSA.  Reference  to  subsections  of 
section  406(b)  of  QUSA  shall  be  deemed 
to  apply  to  the  corresponding  subsection 
of  section  8477(c)(2)  of  FERSA.  Thus, 
reference  to  "section  406(b)(1)"  shall 
mean  section  8477(c)(2)(A)  of  FERSA: 
reference  to  "section  406(b)(2)"  shall 
mean  section  8477(c)(2)(B)  of  FERSA: 
and  reference  to  "section  406(b)(3)" 
shall  mean  section  8477(c)(2)(C)  of 
FERSA.  (2)  The  term  "fiduciary"  as  used 
in  the  Class  Exemptions  shall  be 
construed  to  mean  "fiduciary"  as 
defined  in  section  8477(a)(3)  of  FERSA. 
(3)  The  terms  "employee  benefit  plan(s)" 
and  "plan(s)"  shall  be  construed  to 
mean  "Thrift  Savings  Fund"  as 
established  under  section  8437  of 
FERSA.  (4)  The  term  "party  in  interest" 
shall  be  construed  to  mean  "party  in 
interest"  as  defined  in  section  8477(a)(4) 
of  FERSA.  (5)  Reference  in  the  Class 
Exemptions  to  "section  502(i)  of  the  Act" 
shall  be  deemed  to  apply  to  section 
8477(e)(1)(B)  of  FERSA.  (6)  References  in 
the  Class  Exemptions  to  "subsections 
(a)(2)  and  (b)  of  section  504  of  the  Act" 
shall  be  deemed  to  apply  to  section 
8478a  of  FERSA.  (7)  References  in  the 
Class  Exemptions  to  section  497S  of  the 
Internal  Revenue  Code  (the  Code)  or 
subsections  thereunder  are  not 
applicable  with  respect  to  the  Fund, 
pursuant  to  sections  4975(g)  and  414(d) 
of  the  Code.  (8)  For  purposes  of  Section 
1(b)(2)  of  PTE  86-128,  the  term  "relative 
(as  defined  in  section  3(15)  of  ERISA)" 
shall  mean  any  spouse,  ancestor,  lineal 
descendant,  or  spouse  of  a  lineal 
descendant.  (9)  For  purposes  of  PTE  78- 
19  and  PTE  80-51.  the  phrase  "by  reason 
of  a  relationship  to  a  service  provider 
described  in  section  3(14)  (F),  (G).  (H).  or 
(I)  of  the  Act"  shall  mean  "by  reason  of 
a  relationship  to  a  service  provider 
described  in  section  8477(a)(4)  (F).  (G). 
(H),  (I)  or  (I)  of  FERSA." 

III.  For  purposes  of  convenience,  the 
Class  Exemptions,  as  amended  and 
technically  corrected,  are  reprinted 
below  in  their  entirety,  with  the 
exception  of  Part  I  of  PTE  75-1.  Part  I  of 
PTE  75-1  provided  a  temporary 
exemption,  until  April  29, 1978.  from  the 


prohibitions  of  section  406(b)  of  ERISA 
for  certain  agency  transactions.  This 
temporary  exemption  was  replaced  by  a 
permanent  exemption,  PTE  79-1  (44  FR 
5963,  January  30. 1979).  PTE  79-1  was 
subsequently  replaced  by  PTE  86-128. 
the  text  of  which  is  set  forth  below. 

pre  75-1 

Exemptions  From  Prohibitions 
Respecting  Certain  Classes  of 
Transactions  Involving  Employee 
Benefits  Plans  and  Cwrtain  Brokef 
Dealers,  Reporting  Dealers  and  Banks 
(40  FR  50845.  October  31, 1975) 

/.  Agency  Transactions  and  Services 

(Superseded.) 

U.  Principal  Transactions  Exemption 

The  restrictions  of  section  406(a)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  Internal  Revenue  Code  of  1954 
(the  Code),  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  purchase  or  sale 
of  a  security  between  an  employee 
benefit  plan  and  a  broker-dealer 
registered  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.).  a 
reporting  dealer  who  makes  primary 
markets  in  securities  of  the  United 
States  Government  or  of  any  agency  of 
the  United  States  Government 
("Governmental  securities")  and  reports 
daily  to  the  Federal  Reserve  Bank  of 
New  York  its  positions  with  respect  to 
Government  securities  and  borrowings 
thereon,  or  a  bank  supervised  by  the 
United  States  or  a  State,  if  the  following 
conditions  are  met: 

(a)  In  the  case  of  such  broker-dealer,  it 
customarily  purchases  and  sells 
securities  for  its  own  account  in  the 
ordinary  course  of  its  business  as  a 
broker-dealer. 

(b)  In  the  case  of  such  reporting  dealer 
or  bank,  it  customarily  purchases  and 
sells  Government  securities  for  its  own 
account  in  the  ordinary  course  of  its 
business  and  such  purchase  or  sale 
between  the  plan  and  such  reporting 
dealer  or  bank  is  a  purchase  or  sale  of 
Government  securities. 

(c)  Such  transaction  is  at  least  as 
favorable  to  the  plan  as  an  arm's  length 
transaction  with  an  unrelated  party 
would  be.  and  it  was  not.  at  the  time  of 
such  transaction,  a  prohibited 
transaction  within  the  meaning  of 
section  503(b)  of  the  Code. 

(d)  Such  broker-dealer,  reporting 
dealer  or  bank  is  not  a  fiduciary  with 
respect  to  the  plan,  and  such  broker- 
dealer,  reporting  dealer  or  bank  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  plan  solely  by  reason 


of  section  3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code  or  a 
relationship  to  a  person  described  in 
such  sections.  For  purposes  of  this 
paragraph,  a  broker-dealer,  reporting 
dealer,  or  bank  shall  not  be  deemed  to 
be  a  fiduciary  with  respect  to  a  plan 
solely  by  reason  of  providing  securities 
custodial  services  for  a  plan.  Neither  the 
restrictions  of  this  paragraph  nor  (if 
other  conditions  of  this  exemption  are 
met)  the  restrictions  of  section  406(b)  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  secUon  4975(c)(1)  (E)  and  (F) 
of  the  Code,  shall  apply  to  the  purchase 
or  sale  by  the  plan  of  securities  issued 
by  an  open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et 
seq.].  provided  that  a  fiduciary  with 
respect  to  the  plan  is  not  a  principal 
underwriter  for.  or  affiliated  with,  such 
investment  company  within  the  meaning 
of  sections  2(a)(29)  and  2(a)(3)  of  the 
Investment  Company  Act  of  1940  (15  - 
U.S.C.  80a-2(a)(29)  and  80a-2(a](3). 

(e)  The  plan  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (f)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that— 

(1)  Such  broker-dealer,  reporting 
dealer,  or  bank  shall  not  be  subject  to 
the  civil  penalty  which  may  be  assessed 
under  section  502(i)  of  the  Act  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  if  such  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(f)  below;  and 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if,  due  to 
circimfistances  beyond  the  control  of  the 
plan  fiduciaries,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six- 
year  period. 

(f)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)(2)  and  (b)  of 
section  504  of  the  Act.  the  records 
referred  to  in  paragraph  (e)  are 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorized  employees  of 
(1)  the  Department  of  Labor.  (2)  the 
Internal  Revenue  Service.  (3)  plan 
participants  and  beneficiaries.  (4)  any 
employer  of  plan  participants  and 
beneficiaries,  and  (5)  any  employee 
organization  any  of  whose  members  are 
covered  by  such  plan.  For  purposes  of 
this  exemption,  the  terms  "broker- 
dealer."  "reporting  dealer"  and  "bank" 
shall  include  such  persons  and  any 
affiliates  thereof,  and  the  term 


"affiliate"  shall  be  defined  in  the  same 
manner  as  that  term  is  defined  in  29  CFR 
2510.3-21(e)  and  26  CFR  54.4975-9(e). 

///.  Underwritings  Exemption 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1)  of 
the  Code,  shall  not  apply  to  the 
purchase  or  other  acquisition  of  any 
securities  by  an  employee  benefit  plan 
during  the  existence  of  an  underwriting 
or  selling  syndicate  with  respect  to  such 
securities,  from  any  person  other  than  a 
fiduciary  with  respect  to  the  plan,  when 
such  a  fiduciary  is  a  member  of  such 
syndicate,  provided  that  the  following 
conditions  are  met: 

(a)  No  fiduciary  who  is  involved  in 
any  way  in  causing  the  plan  to  make  the 
purchase  is  a  manager  or  such 
underwriting  or  selling  syndicate,  except 
that  this  paragraph  shall  not  apply  until 
July  1. 1977.  For  purposes  of  this 
exemption,  the  term  "manager"  means 
any  member  of  an  underwriting  or 
selling  syndicate  who.  either  alone  or 
together  with  other  members  of  the 
syndicate,  is  authorized  to  act  on  behalf 
of  the  members  of  the  syndicate  in 
coimection  with  the  sale  and 
distribution  of  the  securities  being 
offered  or  who  receives  compensation 
from  the  members  of  the  syndicate  for 
its  services  as  a  manager  of  the 
syndicate. 

(b)  The  securities  to  be  purchased  or 
otherwise  acquired  are — 

(1)  Part  of  an  issue  registered  under 
the  Securities  Act  of  1933  or,  if  exempt 
from  such  registration  requirement,  are 
(I)  issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an 
instrumentality  of  the  Uniteds  States 
pursuant  to  authority  granted  by  the 
Congress  of  the  United  States,  (ii)  issued 
by  a  bank,  (iii)  issued  by  a  common  or 
contract  carrier,  if  such  issuance  is 
subject  to  the  provisions  of  section  20a 
of  the  Interstate  Commerce  Act,  as 
amended,  (iv)  exempt  from  such 
registration  requirement  pursuant  to  a 
Federal  statute  other  than  the  Securities 
Act  of  1933.  or  (v)  are  the  subject  of  a 
distribution  and  are  of  a  class  which  is 
requried  to  be  registered  under  section 
12  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C  781),  and  the  issuer  of 
which  has  been  subject  to  the  reporting 
requirements  of  section  13  of  that  Act 
(15  U.S.C.  78m)  for  a  period  of  at  least  90 
days  immediately  preceding  the  sale  of 
securities  and  has  filed  all  reports  to  be 
filed  thereunder  with  the  Securities  and 


Exchange  Commission  during  the 
preceding  12  months. 

(2)  Purchased  at  not  more  than  the 
pubhc  offering  price  prior  to  the  end  of 
the  first  full  business  day  after  the  final 
terms  of  the  securities  have  been  fixed 
and  announced  to  the  public  except 
that— 

(i)  If  such  securities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  are  purchased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates;  or 

(ii)  If  such  securities  are  debt 
securities,  they  may  be  purchased  at  a 
public  offering  price  on  a  day 
subsequent  to  the  end  of  such  first  full 
business  day.  provided  that  the  interest 
rates  on  comparable  debt  securities 
offered  to  the  public  subsequent  to  such 
first  full  business  day  and  prior  to  the 
purchase  are  less  than  the  interest  rate 
of  the  debt  securities  being  purchased. 

(3)  Offered  pursuant  to  an 
underwriting  agreement  under  which  the 
members  of  the  syndicate  are  committed 
to  purchase  all  of  the  securities  being 
offered,  except  if — 

(i)  Such  securities  are  purchased  by 
others  pursuant  to  a  rights  offering:  or 

(ii)  Such  securities  are  offered 
pursuant  to  an  over-allotment  option. 

(c)  The  issuer  of  such  securities  has 
been  In  continuous  operation  for  not  less 
than  three  years.  Including  the 
operations  of  any  predecessors,  unless — 

(1)  Such  securities  are  non-convertible 
debt  securities  rated  in  one  of  the  four 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization: 

(2)  Such  securities  are  issued  or  fully 
guaranteed  by  a  person  described  in 
paragraph  {b)(l)(i)  of  this  exemption;  or 

(3)  Such  securities  are  fully 
guaranteed  by  a  person  who  has  issued 
securities  described  in  paragraph  (b)(1) 
(ii).  (iii),  (iv)  or  (v)  and  this  paragraph 
(c). 

(d)  The  amount  of  such  securities  to 
be  purchased  or  otherwise  acquired  by 
the  plan  does  not  exceed  three  percent 
of  the  total  amount  of  such  securities 
being  offered. 

(e)  The  consideration  to  be  paid  by 
the  plan  in  purchasing  or  otherwise 
acquiring  such  securities  does  not 
exceed  three  percent  of  the  fair  maricet 
value  of  the  total  assets  of  the  plan  as  of 
the  last  day  of  the  most  recent  fiscal 
quarter  of  the  plan  prior  to  such 
transaction,  provided  that  if  such 
consideration  exceeds  $1  million,  it  does 
not  exceed  one  percent  of  such  fair 
market  value  of  the  total  assets  of  the 
plan. 

(0  The  plan  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 


from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (g)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met  except  that  a  prohibited  transaction 
will  not  be  deemed  to  have  occurred  if. 
due  to  circumstances  beyond  the  control 
of  the  plan  fiduciaries,  such  records  are 
lost  or  destroyed  prior  to  the  end  of  such 
six-year  period. 

(g)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)(2)  and  (b)  of 
section  504  of  the  Act  the  records 
referred  to  in  paragraph  (f)  are 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorized  employees  of 
(1)  the  Department  of  Labor.  (2)  the 
Internal  Revenue  Service,  (3)  plan 
participants  and  beneficiaries.  (4)  any 
employer  of  plan  participants  and 
beneficiaries,  and  (5)  any  employee 
organization  any  of  whose  members  are 
covered  by  such  plan. 

If  such  securities  are  purchased  by  the 
plan  from  a  party  in  interest  or 
disqualified  person  with  respect  to  the 
plan,  such  party  in  interest  or 
disqualified  person  shall  not  be  subject 
to  the  civil  penalty  which  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Code,  if  the  conditions 
of  this  exemption  are  not  met  However, 
if  such  secuirities  are  purchased  from  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  plan,  the  restrictions 
of  section  406(a)  of  the  Act  shall  apply 
to  any  fiduciary  with  respect  to  the  plan 
and  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  apply  to  such  party  in 
interest  or  disqualified  person,  unless 
the  conditions  for  exemption  of  Part  II  of 
this  notice  (relating  to  certain  principal 
transactions)  are  met. 

For  purposes  of  this  exemption,  the 
term  "fiduciary"  shall  include  such 
fiduciary  and  any  aniliates  of  such 
fiduciary,  and  the  term  "affiliate"  shall 
be  defined  in  the  same  manner  as  that 
term  is  defined  in  29  CFR  2510.3-21  (e) 
and  26  CFR  54.4975-9(e). 

rv.  Market-Making  Exemption 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1)  of 
the  Code,  shall  not  apply  to  any 
purchase  or  sale  of  any  securities  by  an 
employee  benefit  plan  from  or  to  a 
market-maker  with  respect  to  such 
securities  who  is  also  a  fiduciary  with 
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respect  to  such  plan,  provided  that  the 
following  conditions  are  met: 

(a)  The  issuer  of  such  securities  has 
been  in  continuous  operation  for  not  less 
than  three  years,  including  the 
operations  of  any  predecessors,  unless — 

(1)  Such  securities  are  non-convertible 
debt  securities  rated  in  one  of  the  four 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization; 

(2)  Such  securities  are  issued  or 
guaranteed  by  the  United  States  or  by 
any  person  controlled  or  supervised  by 
and  acting  as  an  instrumentality  of  the 
United  States  pursuant  to  authority 
granted  by  the  Congress  of  the  United 
States,  or 

(3)  Such  securities  are  fully 
guaranteed  by  a  person  desoibed  in  this 
paragraph  (a). 

(b)  As  a  result  of  purchasing  such 
securities — 

(1)  The  fair  market  value  of  the 
aggregate  amount  of  such  securities 
owned,  directly  or  indirectly,  by  the  plan 
and  with  respect  to  which  such  fiduciary 
is  a  fiduciary,  does  not  exceed  three 
percent  of  the  fair  market  value  of  the 
assets  of  the  plan  with  respect  to  which 
such  flduciary  is  a  fiduciary,  as  of  the 
last  day  of  the  most  recent  flscal  quarter 
of  the  plan  prior  to  such  transaction, 
provided  that  if  the  fair  market  value  of 
such  securities  exceeds  11  million,  it 
does  not  exceed  one  percent  of  such  fair 
market  value  of  such  assets  of  the  plan, 
except,  that  this  paragraph  shall  not 
apply  to  securities  described  in 
paragraph  (a)(2)  of  this  exemption;  and 

(2)  The  fair  market  value  of  the 
aggregate  amount  of  all  securities  for 
which  such  fiduciary  is  a  market-maker, 
which  are  owned,  directly  or  indirectly, 
by  the  plan  and  with  respect  to  which 
such  fiduciary  is  a  fiduciary,  does  not 
exceed  10  percent  of  the  fair  market 
value  of  the  assets  of  the  plan  with 
respect  to  which  such  flduciary  is  a 
flduciary,  as  of  the  last  day  of  the  most 
recent  flscal  quarter  of  the  plan  prior  to 
such  transaction,  except  that  this 
paragraph  shall  not  apply  to  securities 
described  in  paragraph  (a)(2)  of  this 
exemption. 

(c)  At  least  one  person  other  than 
such  flduciary  is  a  market-maker  with 
respect  to  such  securities. 

(d)  The  transaction  is  executed  at  a 
net  price  to  the  plan  for  the  number  of 
shares  or  other  units  to  l>e  purchased  or 
sold  in  the  transaction  which  is  more 
favorable  to  the  plan  than  that  which 
such  flduciary,  acting  in  good  faith, 
reasonably  believes  to  be  available  at 
the  time  of  such  transaction  from  all 
other  market-makers  with  respect  to 
such  securities.       i    -^    :    ,     .:  ,  . 


(e)  The  plan  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (0  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  a  prohibited  transaction 
will  not  be  deemed  to  have  occurred  if, 
due  to  circumstances  beyond  the  control 
of  the  plan  flduciaries,  such  records  are 
lost  or  destroyed  prior  to  the  end  of  such 
six  year  period. 

(f)  Notwithstanding  anything  to  the 
contrary  In  subsections  (a)(2)  and  (b)  of 
section  504  of  the  Act,  the  records 
referred  to  in  paragraph  (e)  are 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorized  employees  of 
(1)  the  Department  of  Labor,  (2)  the 
Internal  Revenue  Service,  (3)  plan 
participants  and  beneflciaries,  (4)  any 
employer  of  plan  participants  and 
beneflciaries,  and  (5)  any  emplovee 
organization  any  of  whose  members  are 
covered  by  such  plan. 

For  purposes  ot  this  exemption-— 

(1)  The  term  "market-maker"  shall 
mean  any  specialist  permitted  to  act  as 
a  dealer,  and  any  dealer  who.  with 
respect  to  a  security,  holds  himself  out 
(by  entering  quotations  in  an  lnte^ 
dealer  communications  system  or 
odierwise)  as  being  willing  to  buy  and 
seU  such  security  for  his  own  account  on 
a  regular  or  continuous  basis. 

(2)  The  term  "flduciary"  shall  include 
such  flduciary  and  any  affiliates  of  such 
flduciary,  and  the  term  "afflllato"  shall 
be  defined  in  the  same  manner  as  that 
term  in  deflned  in  29  CFR  2S10.3-21(e) 
and  26  CFR  54.4975-0(0). 

V.  Exten$lon  ofCndit  Exemption 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1)  of 
the  Code,  shall  not  apply  to  any 
extension  of  credit  to  an  employee 
beneflt  plan  by  a  party  in  hiterest  or  a 
disqualified  person  with  respect  to  the 
plan,  provided  that  the  following 
conditions  are  met 

(a)  The  party  in  interest  or 
disqualified  person — 

(1)  Is  a  brolcer  or  dealer  registered 
under  the  Securities  Exchange  Act  of 
1934;  and 

(2)  Is  not  a  fiduciary  with  respect  to 
any  assets  of  such  plan,  unless  no 
interest  or  other  consideration  is 
received  by  such  flduciary  or  any 
affiliate  thereof  in  connection  %vith  such 
extension  of  credit 

(b)^Such  extension  of  credit— .  ^-. .  .  < 


(1)  Is  in  connection  with  the  purchase 
or  sale  of  securities; 

(2)  Is  lawful  under  the  Securities 
Exchange  Act  of  1934  and  any  rules  and 
regulations  promulgated  thereunder;  and 

(3)  Is  not  a  prohibited  transaction 
within  the  meaning  of  section  503(b)  of 
the  Code. 

(c)  The  plan  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (d)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met  except  that — 

(1)  If  such  party  in  interest  or 
disqualified  person  is  not  a  fiduciary 
with  respect  to  any  assets  of  the  plan, 
such  party  in  interest  or  disqualified 
person  shall  not  be  subject  to  the  civil 
penalty  which  may  be  assessed  under 
section  502(1)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
examination  as  required  by  paragraph 
(d)  below;  and 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
plan  flduciaries,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  %ix- 
year  period. 

(d)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b)  of 
section  504  of  the  Act  the  records 
referred  to  in  paragraph  (c)  are 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorixed  employees  of 
(1)  the  Department  of  Labor,  (21  the 
Internal  Revenue  Service,  (3)  plan 
participants  and  beneficiaries,  (4)  any 
employer  of  plan  participants  and 
beneficiaries,  and  (5)  any  employee 
organization  any  of  whose  members  are 
covered  by  such  plcm.  For  purposes  of 
this  exemption,  the  terms  "party  in 
interest"  and  "disqualified  person"  shall 
include  such  party  in  interest  or 
disqualified  person  and  any  affiliates 
thereof,  and  the  term  "affiliate"  shall  be 
defined  in  the  same  manner  as  that  term 
is  defined  in  29  CFR  25l0.3-21(e)  and  26 
CFR  &4.4975-0(e). 

The  effective  date  for  exemptions  I 
throu^  IV  above  is  January  1. 1975. 

PTB7t-l« 

dese  Examplloos  for  Certain 
TransactioDS  Involving  Insurance 
ComiNmy  Pooled  Separate  Accounts  (43 
FR  89915,  December  22, 1979) 

Sectioa  t—Baaic  Ex0mption 

Effeptive  January  1. 1975,  the 
■   restrictions  of  secUons  40e(a],  40e(b)(2) 


and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)(1) 
(A),  (B),  (C),  or  (D)  of  the  Code,  shall  not 
apply  to  transactions  described  below  if 
the  applicable  conditions  set  forth  in 
section  III  are  met 

(a)  General  Exemption 

Any  transaction  between  a  party  in 
interest  with  respect  to  a  plan  and  an 
insurance  company  pooled  separate 
account  in  which  the  plan  has  an 
interest,  or  any  acquisition  or  holding  by 
the  pooled  separate  account  of  employer 
securities  or  employer  real  property,  if 
at  the  time  of  the  transaction, 
acquisition  or  holding— 

(1)  The  assets  of  the  plan  (together 
with  the  assets  of  any  other  plans 
maintained  by  the  same  employer  or 
employee  organization)  in  the  pooled 
separate  account  do  not  exceed — 

(i)  10  percent  of  the  total  of  all  assets 
in  the  pooled  separate  account,  if  the 
transaction  occurs  prior  to  February  20, 
1979;  or 

(ii)  5  percent  of  the  total  of  all  assets 
in  the  pooled  separate  account,  if  the 
transaction  occurs  on  or  after  February 
20, 1979,  and 

(2)  The  party  in  interest  is  not  the 
insurance  company  which  holds  the 
plan  assets  in  its  pooled  separate 
account  any  other  separate  account  of 
the  insurance  company,  or  any  affiliate 
for  the  insurance  company. 

(b)  Multiple  Employer  Plans  Exemption 

Any  transaction  between  an  employer 
(or  an  affiliate  of  an  employer)  of 
employees  covered  by  a  multiple 
employer  plan  and  an  insurance 
company  pooled  separate  account  in 
which  the  plan  has  an  interest,  or  any 
acquisition  or  holding  by  the  pooled 
separate  account  of  employer  securities 
or  employer  real  property,  if  at  the  time 
of  the  transaction,  acquisition  or 
holding — 

(1)  In  the  case  of  a  transaction 
occurring  prior  to  February  20, 1979.  the 
employer  is  not  a  substantial  employer 
with  respect  to  the  plan  (within  the 
meaning  of  section  4001(a)(2)  of  the 
Act);  or 

(2)  In  the  case  of  a  transaction 
occurring  on  or  after  February  20, 1979, 

(i)  The  assets  of  the  multiple  employer 
plan  in  the  pooled  separate  account  do 
not  exceed  10  percent  of  the  total  assets 
in  the  pooled  separate  account,  and  the 
employer  is  not  a  substantial  employer 
with  respect  to  the  plan  (within  the 
meaning  of  section  4001(a)f2)  of  the  Act) 
or 

(ii)  The  assets  of  the  multiple 
employer  plan  in  the  method  separate 
account  exceed  10  percent  of  the  total 
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assets  in  the  pooled  separate  account, 
but  the  employer  is  not  a  substantial 
employer  and  would  not  be  a 
substantial  employer  with  respect  to  the 
plan  within  the  meaning  of  section 
4001(a)(2)  of  the  Act  if  "5  percent"  were 
substituted  for  "10  percent"  in  that 
definition. 

(c)  Excess  Holding  Exemption  for 
Employee  Beneflt  Plans 

Any  acquisition  or  holding  of 
qualifying  employer  securities  or 
qualifying  employer  real  property  by  a 
plan  (other  than  through  a  pooled 
separate  account]  if — 

(1)  The  acquisition  or  holding 
contravenes  the  restrictions  of  sections 
406(a)(1)(E),  406(a)(2)  and  407(a)  of  the 
Act  solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  an  insurance 
company  pooled  separate  account  in 
which  the  plan  has  an  interest,  and 

(2)  The  requirements  of  either 
paragraph  (a)  or  paragraph  (b)  of  this 
section  are  met. 

(d)  Employer  Securities  and  Employer 
Real  Property 

(1)  Except  as  provided  in  subsection  2 
of  the  paragraph,  any  acquisition,  sale 
or  holding  of  employer  securities  and 
any  acquisition,  sale,  holding  or  lease  of 
employer  real  property  by  the  insurance 
company  pooled  separate  account  in 
which  a  plan  has  an  interest  and  which 
does  not  meet  the  requirements  of 
paragraph  (a)  or  (b)  of  this  section,  if  no 
commission  is  paid  to  the  insurance 
company  or  to  the  employer  or  any 
affiliate  of  the  employer  in  connection 
with  the  acquisition  or  sale  of  employer 
securities  or  the  acquisition,  sale  or 
lease  of  employer  real  property,  and 

(i)  In  the  case  of  employer  real 
property— 

(a)  Each  parcel  of  employer  real 

Eroperty  and  the  improvements  thereon 
eld  by  the  pooled  separate  account  are 
suitable  (or  adaptable  without  excessive 
cost)  for  use  by  di^erent  tenants,  and 

(b)  The  property  of  the  pooled 
separate  account,  which  is  leased  or 
held  for  lease  to  others,  in  the  aggregate, 
is  dispersed  geographically. 

(ii)  In  the  case  of  employer 
securities — 

The  employer  security  is  (1)  stock,  or 
(2)  a  bond,  debenture,  note,  certificate, 
or  other  evidence  of  indebtedness  (the 
security  described  in  (2)  is  hereinafter 
referred  to  as  an  "obligation"),  and 

(b)  The  insurance  company  in  whose 
pooled  separate  account  the  security  is 
held  is  not  an  affiliate  of  the  issuer  of 
the  security  and,  if  the  security  is  an 
obligation  of  the  issuer,  either 


(c)  The  pooled  separate  account 
already  owns  the  obligation  at  the  time 
the  plan  acquires  an  interest  in  the 
separate  account  and  interests  in  the 
pooled  separate  account  are  offered  and 
redeemed  in  accordance  with  valuation 
procedures  of  the  pooled  separate 
account  applied  on  a  uniform  or 
consistent  basis,  or 

(d)  Immediately  after  acquisition  of 
the  obligation:  (1)  not  more  than  25 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  plan,  and  (2)  in  the  case  of 
an  obligation  which  is  a  restricted 
security  within  the  meaning  of  Rule  144 
under  the  Securities  Act  of  1933,  at  least 
50  percent  of  the  aggregate  amount 
referred  to  in  (1)  is  held  by  persons 
independent  of  the  issuer.  The  insurance 
company,  its  affiliates  and  any  separate 
account  of  the  insurance  company  shall 
be  considered  persons  independent  of 
the  issuer  if  the  insurance  company  is 
not  an  affiliate  of  the  issuer. 

(2)  Provided  that,  in  the  case  of  a  plan 
which  is  not  an  eligible  individual 
account  plan  (as  defined  in  section 
407(d)(3)  of  the  Act),  immediately  after 
such  acquisition  the  aggregate  fair 
market  value  of  employer  securities  and 
employer  real  property  owned  by  the 
plan  does  not  exceed  10  percent  of  the 
fair  market  value  of  the  assets  of  the 
plan. 

(3)  For  the  purposes  of  the  exemption 
contained  in  subsection  (1)  of  this 
paragraph  (d),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party  In 
interest  with  respect  to  a  plan  (which 
has  an  interest  in  the  separate  account) 
by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)  (E), 
(G).  (H),  or  (I)  of  the  Act. 

Section  II— Specific  Exemptions 

Effective  January  1, 1976,  the 
restrictions  of  section  406(a)(1)  (A).  (B). 
(C),  and  (D)  and  406(b)  (Ij  and  (2)  of  the 
Act  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code  by  reason  of 
section  4975(c)(1)  (A).  (B).  (C).  (D)  or  (E) 
of  the  Code  shall  not  apply  to  the 
transactions  described  below  provided 
that  the  conditions  of  section  UI  are  met. 

(a)  Certain  Leases  and  Goods 

The  furnishing  of  goods  to  an 
insurance  company  pooled  separate 
account  by  a  party  in  interest  with 
respect  to  the  plan,  which  plan  has  an 
interest  in  the  pooled  separate  account 
or  the  leasing  of  real  property  of  the 
pooled  separate  account  to  a  party  in 
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interest  and  the  incidental  furnishing  of 
goods  to  the  party  in  interest  by  the 
insurance  company  separate  account 
if— 

(1)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  pooled  separate 
account  in  connection  with  the  real 
property  investments  of  the  pooled 
separate  account; 

(2)  The  party  in  interest  is  not  the 
insurance  company,  any  other  pooled 
separate  account  of  the  insurance 
company,  or  an  affiliate  of  the  insiu-ance 
company;  and 

(3)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  imder  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  pooled  separate 
account  with  the  same  party  in  interest 
(or  any  affiliate  thereofl,  does  not 
exceed  the  greater  of  $25,000  or  .025 
percent  of  the  fair  market  value  of  the 
assets  of  the  pooled  separate  account  on 
the  most  recent  valuation  date  of  the 
account  prior  to  the  transaction. 

(b)  Transactions  With  Persons  Who  Are 
Parties  in  Interest  to  the  Plan  Solely  By 
Virtue  of  Being  Certain  Service 
Providers  or  Certain  Affiliates  of  Service 
Providers 

Any  transaction  between  an 
insurance  company  pooled  separate 
account  and  a  person  who  is  a  party  in 
interest  with  respect  to  a  plan,  which 
plan  has  an  interest  in  the  pooled 
separate  account,  if — 

(1)  The  person  is  a  part  in  interest 
including  a  fiduciary  by  reason  of 
providing  services  to  the  plan,  or  by 
reason  of  a  relationship  to  a  service 
provider  described  in  section  3(14)  (F) 
(G),  (H)  or  (I)  of  the  Act  and  the  person 
exercised  no  discretionary  authority, 
control,  responsibility,  or  influence  with 
respect  to  the  investment  of  plan  assets 
in  the  pooled  separate  account  and  has 
no  discretionary  authority,  control, 
responsibility,  or  influence  with  respect 
to  the  management  or  disposition  of  the 
plan  assets  held  in  the  pooled  sep£u-ate 
account;  and 

(2)  The  person  is  not  an  affiliate  of  the 
insurance  company. 

(c]  Management  of  Real  Property 

Any  services  provided  to  an  insurance 
company  pooled  separate  account  (in 
which  a  plan  has  an  interest)  by  the 
insurance  company  or  its  aHiliate  in 
connection  wiOi  the  management  of  the 
real  property  investments  of  the  pooled 
separate  account  if  the  compensation 
paid  to  insurance  company  or  its 
affiliate  for  the  services  does  not  exceed 


the  cost  of  the  services  to  the  insurance 
company  or  its  affiliate. 

(d)  Transactions  Involving  Places  of 
Public  Accommodation 

The  furnishing  of  services,  facilities 
and  any  goods  incidental  to  such 
services  and  facilities  by  a  place  of 
public  accommodation  owned  by  an 
insurance  company  pooled  separate 
account,  to  a  party  in  interest  with 
respect  to  a  plan,  which  plan  has  an 
interest  in  the  pooled  separate  account, 
if  the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public 

Section  III— General  Conditions 

[a]  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  the  insurance 
company,  the  terms  of  the  transaction 
are  not  less  favorable  to  the  pooled 
separate  account  than  the  terms 
generally  available  in  arm's-length 
transactions  between  unrelated  parties. 

(b)  The  insurance  company  maintains 
for  a  period  of  six  years  from  the  date  of 
the  transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met  except  that 
(1)  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
insurance  company,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section 
502(i)  of  the  Act  or  to  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (c)  below. 

(c)(1)  Except  as  provided  in 
subsection  2  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)  (2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (b)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

(ii)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  of  the  plan  in  the  separate 
account,  or  any  duly  authorized 
employee  or  representative  of  such 
nduciary, 

(iii)  Any  contributing  employer  to  any 
plan  which  has  an  interest  in  the  pooled 
separate  account  or  any  duly  authorized 


employee  or  representative  of  that 
employer, 

(iv)  Any  participant  or  beneficiary  of 
any  plan  which  has  an  interest  in  the 
pooled  separate  account  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraph  (ii)  through  (iv)  of  this 
paragraph  shall  be  authorized  to 
examine  an  insurance  company's  trade 
secrets  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV— Definitions  and  General 
Rules 

For  purposes  of  sections  I  through  III 
above. 

(a)  The  term  "multiple  employer  plan" 
means  an  employee  plan  which  satisfies 
at  least  the  requirements  of  section 
3(37)(A)(i).  (ii)  and  (v)  of  the  Act  and 
section  414(f)(1)(A).  (B).  and  (E)  of  the 
Code. 

(b)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee 
(including,  in  the  case  of  an  insurance 
company,  an  insurance  agent  thereof, 
whether  or  not  the  agent  is  a  common 
law  employee  of  the  insurance 
company)  or  relative,  or  partner  in,  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  General 

(i)  The  time  as  of  which  any 
transaction,  acquisition,  or  holding 
occurs  for  the  purposes  of  this 
exemption  is  the  date  upon  which  the 
transaction  is  entered  into  (or  the 
acquisition  is  made)  and  the  holding 
commences.  Thus,  for  purposes  of  this 
exemption,  if  any  transaction  is  entered 
into,  or  an  acquisition  is  made,  on  or 
after  January  1, 1975,  or  a  renewal  which 
requires  the  consent  of  the  insurance 
company  occurs  on  or  after  January  1, 
1975,  and  the  requirements  of  this 
exemption  are  satisfied  at  the  time  the 
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transaction  is  entered  into  or  renewed, 
respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 
holding  of  the  securities  or  property  so 
acquired.  This  exemption  also  applies  to 
any  transaction  or  acquisition  entered 
into,  or  holding  commencing,  prior  to 
January  1, 1975,  if  either  the 
requirements  of  this  exemption  would 
have  been  satisfied  on  the  date  the 
transaction  was  entered  into  or 
acquisition  was  made  (or  on  which  the 
holding  commenced),  or  the 
requirements  would  have  been  satisfied 
on  January  1. 1975,  if  the  transaction  had 
been  entered  into,  acquisition  was 
made,  or  if  the  holding  had  conunenced, 
on  January  1, 1975.  Nothwithstanding 
the  foregoing,  this  exemption  shall  cease 
to  apply  to  a  holding  exempt  by  virtue  of 
section  1(a)  above  at  such  time  as  the 
interest  of  the  plan  in  the  pooled 
separate  accoimt  exceeds  the 
percentage  interest  limitation  of  section 
1(a),  if  the  excess  results  solely  from  an 
increase  in  the  amount  of  consideration 
allocated  to  the  pooled  separate  account 
by  the  plan,  (ii)  Each  plan  shall  be 
considered  to  own  the  same  fi-actional 
share  of  each  asset  (or  portion  thereof) 
in  the  pooled  separate  account  as  its 
fractional  share  of  total  assets  in  the 
pooled  separate  account  on  the  most 
recent  preceding  valuation  date  of  the 
account. 

PTE80-26 

Class  Exemption  for  Certain  Interest 
Free  Loans  to  Employee  Benefit  Plans 
(45  PR  28545,  April  29. 1980.  as 
technically  corrected  at  45  FR  35040, 
May  23, 1980); 

Effective  January  1. 1975,  the 
restrictions  of  section  406(a)(1)  (B)  and 
(D)  and  section  406(b)(2)  of  the  Act,  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)  (B)  and  (D)  of  the  Code,  shall 
not  apply  to  the  lending  of  money  or 
other  extension  of  credit  from  a  party  in 
interest  or  disqualified  person  to  an 
employee  benefit  plan,  nor  to  the 
repayment  of  such  loan  or  other 
extension  of  credit  in  accordance  with 
its  terms  or  written  modifications 
thereof,  if: 

(a)  No  interest  or  other  fee  is  charged 
to  the  plan,  and  no  discount  for  payment 
in  cash  is  relinquished  by  the  plan,  in 
connection  with  the  loan  or  extension  of 
credit; 

(b)  The  proceeds  of  the  loan  or 
extension  of  credit  are  used  only: 


(1)  For  the  payment  of  ordinary 
operating  expenses  of  the  plan, 
including  the  payment  of  benefits  in 
accordance  with  the  terms  of  the  plan 
and  periodic  premiums  under  an 
insurance  or  annuity  contract;  or 

(2)  For  a  period  of  no  more  than  three 
days,  for  a  purpose  incidental  to  the 
ordinary  operation  of  the  plan; 

(c)  The  loan  or  extension  of  credit  is 
unsecured;  and 

(d)  The  loan  or  extension  of  credit  is 
not  directly  or  indirectly  made  by  an 
employee  benefit  plan. 

FTE  80-51 

Class  Exemption  for  Certain 
Transactions  Involving  Bank  Collective 
Investment  Funds  (45  FR  49709,  July  25, 
1980.  as  technically  corrected  at  45  FR 
52949,  August  8, 1980) 

Section  L  Exemption  for  Certain 
Transactions  Involving  Bank  Collective 
Investment  Funds 

(a)  Effective  on  January  1, 1975,  the 
restrictions  of  section  406(a),  406(b)(2) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(A),  (B),  (C)  or  (D)  of  the  Code, 
shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  III  are 
met. 

(1)  Transactions  Between  Parties  in 
Interest  and  Bank  Collective  Investment 
Funds:  General 

Any  transaction  between  a  party  in 
interest  with  respect  to  a  plan  and  a 
collective  investment  fund  that  is 
maintained  by  a  bank  and  in  which  the 
plan  has  an  interest  or  any  acquisition 
or  holding  by  the  collective  investment 
fund  of  employer  securities  or  employer 
real  property,  if  the  party  in  interest  is 
not  the  bank  that  maintains  the 
collective  investment  fund,  any  other 
collective  investment  fund  maintained 
by  the  bank  or  any  affiliate  of  the  bank, 
and  if,  at  the  time  of  the  transaction, 
acquisition  or  holding,  either 

(A)  The  interest  of  the  plan,  together 
with  the  interest  of  any  other  plans 
maintained  by  the  same  employer  or 
employee  organization  in  the  collective 
investment  fund  does  not  exceed — 

(i)  10  percent  of  the  total  of  all  assets 
in  the  collective  investment  fund,  if  the 
transaction  occurs  prior  to  October  23, 
1980;  or 

(ii)  5  percent  of  the  total  of  all  assets 
in  the  collective  investment  fund  if  the 
transaction  occurs  on  or  after  October 
23, 1980,  or 

(B)  The  collective  investment  fund  is  a 
specialized  fund  that  has  a  policy  of 
investing,  and  invests,  substantially  all 


of  its  assets  in  short  term  obligations, 
including  but  not  necessarily  limited 
to— 

(i)  Corporate  or  governmental 
obligations  or  related  repurchase 
agreements; 

(ii)  Certificates  of  deposit 
(iii)  Bankers'  acceptances:  or 
(iv)  Variable  amount  notes  of 
borrowers  of  prime  credit 
having  a  stated  maturity  date  of  one 
year  or  less  or  having  a  maturity  date  of 
one  year  or  less  fi-om  the  date  of 
purchase  by  such  specialized  fund. 

(2)  Special  Transactions  Not  Meeting  the 
Criteria  of  Section  1(a)(1)(A)  Between 
Employers  of  Employees  Covered  by  a 
Multiple  Employer  Plan  and  Collective 
Investment  Funds 

Any  transaction  between  an  employer 
(or  an  affiliate  of  em  employer]  of 
employees  covered  by  a  multiple 
employer  plan  and  a  collective 
investment  fund  maintained  by  a  bank 
in  which  the  plan  has  an  interest  or  any 
acquisition  or  holding  by  the  collective 
investment  fund  of  employer  securities 
or  employer  real  property,  if  at  the  time 
of  the  transaction,  acquisition  or 
holding — 

(A)  In  the  case  of  a  transaction 
occurring  prior  to  October  23, 1980,  the 
employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan 
(within  the  meaning  of  section  4001(a)(2) 
of  the  Act);  or 

(B)  In  the  case  of  a  transaction 
occurring  on  or  after  October  23, 1980: 

(i)  The  interest  of  the  multiple 
employer  plan  in  the  collective 
investment  fund  does  not  exceed  10 
percent  of  the  total  assets  in  the 
collective  investment  fund,  and  the 
employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan 
(within  the  meaning  of  section  4001(a)(2) 
of  the  Act);  or 

(ii)  The  interest  of  the  multiple 
employer  plan  in  the  collective 
investment  fund  exceeds  10  percent  of 
the  total  assets  in  the  collective 
investment  fund,  but  the  employer  is  not 
a  "substantial  employer"  with  respect  to 
the  plan  and  would  not  be  a  "substantial 
employer"  within  the  meaning  of  section 
4001(a)(2)  of  the  Act  if  "5  percent"  were 
substituted  for  "10  percent"  in  that 
definition. 

(3)  Acquisition.  Sales  or  Holdings  of 
Employer  Securities  and  Employer  Real 
Property 

(A)  Except  as  provided  in  subsection 
(B)  of  this  section  (3),  any  acquisition, 
sale  or  holding  of  employer  securities 
and  any  acquisition,  sale  or  holding  of 
employer  real  property  by  a  collective 
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investment  fund  in  which  a  plan  has  an 
interest  and  which  does  not  meet  the 
requirements  of  paragraphs  (a](l]  and 
(a)(2)  of  this  section,  if  no  commission  is 
paid  to  the  bank  or  to  the  employer  or 
any  afRliate  of  the  bank  or  the  employer 
in  connection  with  the  acquisition  or 
sale  of  employer  securities  or  the 
acquisition,  sale  or  lease  of  employer 
real  property;  and 

(i)  hi  \he  case  of  employer  real 
property — 

(aa)  Each  parcel  of  employer  real 
property  and  the  improvements  thereon 
held  by  the  collective  investment  fund 
are  suitable  (or  adaptable  without 
excessive  cost)  for  use  by  different 
tenants:  and 

(b)  The  property  of  the  collective 
investment  fund  that  is  leased  or  held 
for  lease  to  others,  in  the  aggregate,  is 
dispersed  geographically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  The  bank  in  whose  collective 
investment  fund  the  security  held  is  not 
an  affiliate  of  the  issuer  of  the  security, 
and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

1.  The  collective  investment  fund 
owns  the  obligation  at  the  time  the  plan 
acquires  an  interest  in  the  collective 
investment  fund,  and  interests  in  the 
collective  fund  are  offered  and 
redeemed  in  accordance  with  valuation 
procedures  of  the  collective  investment 
fund  applied  on  a  uniform  or  consistent 
basis,  or 

2.  Immediately  after  acquisition  of  the 
obligation:  (a)  Not  more  than  25  percent 
of  the  aggregate  amount  of  obligations 
issued  in  the  issue  and  outstanding  at 
the  time  of  acquisition  is  held  by  such 
plan,  and  (b)  in  the  case  of  an  obligation 
that  is  a  restricted  security  within  the 
meaning  of  Rule  144  under  the  Securities 
Act  of  1933.  at  least  50  percent  of  the 
aggregate  amount  of  obligations  issued 
in  the  issue  and  outstanding  at  the  time 
of  acquisition  is  held  by  persons 
independent  of  the  issuer.  The  bank,  its 
affiliates  and  any  collective  investment 
fund  maintained  by  the  bank  shall  be 
considered  to  be  persons  independent  of 
the  issuer  if  the  bank  is  not  an  affiliate 
of  the  issuer. 

(B)  In  the  case  of  a  plan  that  is  not  an 
eligible  individual  account  plan  (as 
defined  in  section  407(d)(3)  of  the  Act), 
the  exemption  provided  in  subsection 
(A)  of  this  paragraph  (3)  shall  be 
available  only  if,  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  real  property  with  respect 
to  which  the  bank  has  investment 
discretion  does  not  exceed  10  percent  of 
the  fair  market  value  of  all  the  assets  of 


the  plan  with  respect  to  which  the  bank 
has  such  investment  discretion. 

(C)  For  the  purposes  of  the  exemption 
contained  in  subsection  (A)  of  this 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by.  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party  in 
interest  with  respect  to  a  plan 
(participating  in  the  collective 
investment  fund)  by  reason  of  a 
relationship  to  the  employer  described 
in  section  3(14)  (E),  (G).  (H)  or  (I)  of  the 
Act. 

(b)  Effective  January  1, 1975,  the 
restrictions  of  section  406(a)(1)  (A).  (B). 

(C)  and  (D)  and  section  4065(b)  (1)  and 
(2)  of  the  Act  and  the  taxes  imposed  on 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A),  (B),  (C), 

(D)  or  (E)  of  the  Code,  shall  not  apply  to 
the  transactions  describer  below,  if  the 
conditions  of  Section  II  are  met 

(1)  Transactions  With  Persons  Who  are 
Parties  in  Interest  With  Respect  to  the 
Plan  Solely  by  Virtue  of  Being  Certain 
Service  Providers  or  Certain  Affiliates  of 
Service  Providers 

Any  transaction  between  a  collective 
investment  fund  and  a  person  who  is  a 
party  in  interest  with  respect  to  a  plan 
that  has  an  interest  in  the  collective 
investment  fund,  if — 

(A)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  plan,  or 
solely  by  reason  of  a  relationship  to  a 
service  provider  described  in  section 
3(14)  (F).  (G).  (H)  or  (1)  of  the  Act.  or 
both,  and  the  person  neither  exercised 
nor  has  any  discretionary  authority, 
control,  responsibility  or  influence  with 
respect  to  the  investment  of  plan  assets 
in,  or  held  by,  the  collective  investment 
fund,  and 

(B)  The  person  is  not  an  affiliate  of  the 
bank  maintaining  the  collective 
investment  fund. 

(2)  Certain  Leases  and  Goods 

The  furnishing  of  goods  to  a  collective 
investment  fund  by  a  party  in  interest 
with  respect  to  a  plan  participating  in 
the  collective  investment  fimd.  or  the 
leasing  of  real  property  owned  by  the 
collective  investment  fund  to  such  party 
in  interest  and  the  incidental  furnishing 
of  goods  to  such  party  in  interest  by  the 
collective  investment  fund,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  collective 
investment  fund  in  connection  with  real 
property  owned  by  the  collective 
investment  fund; 

(B)  The  party  in  interest  is  not  the 
bank  maintaining  the  collective 
investment  fund,  or  any  affiliate  of  the 


bank,  or  any  other  collective  investment 
fund  maintained  by  the  bank;  and 
(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  In  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  collective  investment 
fund  with  the  same  party  in  interest,  or 
any  affiliate  thereof)  does  not  exceed 
the  greater  of  $25,000  or  0.5  percent  of 
the  fair  market  value  of  the  assets  of  the 
collective  investment  fund  on  the  most 
recent  valuation  date  of  the  fund  prior  to 
the  transaction. 

(3)  Management  of  Real  Property 

Any  services  provided  to  a  collective 
investment  fund  in  which  a  plan  has  an 
interest  by  the  bank  maintaining  that 
fund  or  by  an  affiliate  of  that  bank  in 
coimection  with  the  management  of  the 
real  property  owned  by  the  collective 
investment  fund,  if  the  compensation 
paid  to  the  bank  or  its  affiliate  does  not 
exceed  the  cost  of  the  services  to  the 
bank  or  its  affiliate. 

(4)  Transactions  Involving  Places  of 
Public  Accommodation 

The  furnishing  of  services,  facilities 
and  any  goods  incidental  to  such 
services  and  facilities  by  a  place  of 
public  accommodation  owned  by  a  bank 
collective  investment  fund,  to  a  party  in 
interest  with  respect  to  a  plan,  which 
plan  has  an  interest  in  the  collective 
investment  fund,  if  the  services, 
facilities  and  incidental  goods  are 
furnished  on  a  comparable  basis  to  the 
general  publia 

Section  II.  Excess  Holdings  Exemption 
for  Employee  Benefit  Plans 

(a)  Effective  January  1, 1975.  the 
restrictions  of  section  406(a),  406(b)(2) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)(1) 
(A),  fB),  (C)  or  (D)  of  the  Code  shall  not 
apply  to  any  acquisition  or  holding  of 
qualifying  employer  securities  or 
quahfying  employer  real  property  (other 
than  through  a  collective  investment 
fund),  if— 

(1)  The  acquisition  or  holding 
contravenes  the  restrictions  of  sections 
406(a)(1)(E),  406(a)(2)  and  407(a)  of  the 
Act  solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  a  collective 
investment  fund  in  which  the  plan  has 
an  interest; 

(2)  The  requirements  of  either 
paragraph  (a)(1)  or  paragraph  (a)(2)  of 
Section  I  of  this  exemption  are  met:  and 


(3)  The  applicable  conditions  set  forth 
in  Section  III  of  this  exemption  are  met. 

Section  UI.  General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  the  bank,  the 
terms  of  the  transaction  are  not  less 
favorable  to  the  collective  investment 
fund  than  the  terms  generally  available 
in  arm's-length  transactions  between 
uivelated  parties. 

(b)  The  bank  maintains  for  a  period  of 
six  years  from  the  date  of  the 
transaction,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  bank's 
control,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  502(i)  of  the  Act,  or  to 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code,  if  the  records  are 
not  maintained,  or  not  available  for 
examination  as  required  by  paragraph 
(c)  below. 

(c)(1)  Except  as  povided  in  suBsection 
2  of  this  paragraph  and  notwitht^tanding 
any  provisions  of  subsections  (a)  (2)  and 
(b)  of  section  504  of  the  Act,  the  records 
referred  to  in  paragraph  (b)  of  this 
section  are  unconditionally  available  at 
their  customary  location  for 
examination  during  normal  business 
hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  bitemal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  of  the  plan  in  the  collective 
investment  fund,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary. 

(C)  Any  contributing  employer  to  any 
plan  that  has  an  interest  in  the  collective 
investment  fuiul  or  any  duly  authorized 
employee  or  representative  of  such 
employer. 

(D)  Any  participant  or  beneficiary  of 
any  plan  that  has  an  interest  in  the 
collective  investment  fund,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  shall  be  authorized  to 
examine  a  bank's  trade  secrets  or 
commercial  or  financial  information 
which  is  privileged  or  confidential 


Section  IV.  Definitions  and  General 
Rules 

For  the  purposes  of  this  exemption, 

(a)  An"affili8te"  of  a  person  incudes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  contrt^Iing  influence 
over  the  management  or  policies  of  an 
person  other  than  an  individual 

(c)  The  term  "party  in  interest" 
includes  a  "disquaUfied  person"  as 
defined  in  section  4975(e)(2)  of  the  Code. 

(d)  The  term  "relative"  means  a 
"relatrve**  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(eK6)  of  the  Code],  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)(1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph,  the 
term  "collective  investment  fund" 
means  a  common  or  collective  trust  fund 
or  pooled  investment  fund  maintained 
by  a  bank  or  a  trust  company. 

(2)  In  the  case  of  a  common  or 
collective  trust  fund  at  pooled 
investment  fimd  maintained  by  a  bank 
or  trust  company  that  consists  of 
separate  investment  accounts,  each 
separate  investment  account  of  that 
fund,  ratha  than  the  entire  fund,  shall 
be  considered  to  be  a  separate 
"collective  investment  fund"  for 
purposes  of  this  exemptioiL 

(0  The  term  "multiple  employer  plan" 
means  an  employee  benefit  plan  that 
satisfies  at  least  the  requirements  of 
section  3(37)(A)  (i),  (ii)  and  (v)  of  the  Act 
and  section  414(f)(1)  (A),  (B)  and  (E)  of 
the  Code. 

(g)  The  term  "obligaticm"  means  a 
bond,  debentiu'e,  note,  certificate,  or 
other  evidence  of  indebtedness. 

(h)  The  time  as  of  which  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commoices.  in  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  January  1, 1975,  or  a 
renewal  that  requires  the  consent  of  the 
bank  occurs  on  or  after  January  1. 1975. 
and  the  requirements  of  this  exemption 
are  satisfied  at  the  time  the  transaction 


is  entered  into  or  renewed,  respectively, 
or  at  the  time  the  acquisition  is  made, 
the  requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction  or  acquisition  and  the 
exemption  shall  apply  thereafter  to  the 
continued  holding  of  the  securities  or 
property  so  acquired.  This  exemption 
also  applies  to  any  transaction  or 
acquisition  entered  into,  or  holding 
commencing  prior  to  January  1, 1975,  if 
either  the  requirements  of  this 
exemption  would  have  been  satisfied  on 
the  date  the  transaction  was  entered 
into  or  acquisition  was  made  (or  on 
which  the  holding  commenced),  or  the 
requirements  would  have  been  satisfied 
on  Jaiuiary  1. 1975  if  the  transaction  had 
been  entered  into,  the  acquisition  was 
made,  or  the  holding  had  commenced, 
on  January  1. 1975.  Notwithstanding  the 
foregoing,  this  exemption  shall  cease  to 
apply  to  a  holding  exempt  by  virtue  of 
section  1(a)(1)  at  such  time  as  the 
interest  of  the  plan  in  the  collective 
investment  furid  exceeds  the  percentage 
interest  limitation  of  section  1(a)(1), 
unless  no  portion  of  such  excess  results 
from  an  increase  in  the  assets  allocated 
to  the  collective  investment  fund  by  the 
plan.  For  this  purpose,  assets  allocated 
do  not  include  the  reinvestment  of  fund 
earnings.  Nothing  in  this  paragraph  shall 
be  construed  as  exempting  a  transaction 
entered  into  by  a  collective  investment 
ftmd  which  becomes  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become 
prohibited  but  for  this  exemption. 

(i)  Eadi  plan  participating  in  a 
collective  investment  fund  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  collective  investment  fund 
as  its  proportionate  undivided  interest 
in  the  total  assets  of  the  collective 
investment  fund  as  calculated  on  the 
most  recent  preceding  valuation  date  of 
the  fund. 

())  Where  any  of  the  assets  of  a 
collective  investment  fimd  are  invested 
in  another  collective  investment  fund, 
the  interest  of  the  plan  in  the  second 
fund  arising  from  its  investment  in  the 
first  fund  shall  be  established  by 
multiplying  the  percentage  interest  of 
the  plan  in  the  first  fund  by  the 
percentage  interest  of  the  first  fund  in 
the  second  fund,  such  computation  to  be 
continued  similariy  in  the  event  that 
further  investments  are  made  by  the 
second  investment  fund  in  one  or  more 
other  collective  investment  funds. 
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PTE82-63 

Class  Exemption  to  Pennit  Payment  of 
Compensation  to  Plan  Fiduciaries  for  the 
Provision  of  Securities  Lending  Services 
(47  FR  14804.  April  6. 1962.  as  technically 
corrected  at  47  FR  16437.  April  16. 1982) 

/.  Transactions 

Effective  April  6, 1982.  the  restrictions 
of  section  40e(b)(l]  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Internal 
Revenue  Code  of  1954  (the  Code)  by 
reason  of  section  4975(c)(l)(E}  of  the 
Code  shall  not  apply  to  the  payment  to  a 
fiduciary  (the  "lending  fiduciary")  of 
compensation  for  services  rendered  in 
connection  %vith  loans  of  plan  assets 
that  are  securities,  provided  that: 

(a)  The  loan  of  securities  is  not 
prohibited  by  section  40e(a)  of  the  Act; 

(b)  The  lending  fiduciary  is  authorized 
to  engage  in  securities  lending 
transactions  on  behalf  of  the  plan; 

(c)  The  compensation  is  reasonable 
and  is  paid  in  accordance  with  the  terms 
of  a  written  instrument,  which  may  be  in 
the  form  of  a  master  agreement  covering 
a  series  of  securities  lending 
transactions; 

(d)  Except  as  otherwise  provided  in 
paragraph  (f),  the  arrangement  under 
which  the  compensation  is  paid  (1)  is 
subject  to  the  prior  written  authorization 
of  a  plan  fiduciary  (the  "authorizing 
fiduciary"),  who  is  (other  than  in  the 
case  of  a  plan  covering  only  employees 
of  the  lending  fiduciary  or  affiliates  of 
such  fiduciary)  independent  of  the 
lending  fiduciary  and  of  any  affiUate 
thereof,  and  (2)  may  be  terminated  by 
the  authorizing  fiduciary  within  (i)  the 
time  negotiated  for  such  notice  of 
termination  by  the  plan  and  the  lending 
fiduciary,  or  (ii)  five  business  days, 
whichever  is  lesser,  in  either  case 
without  penalty  to  the  plan; 

(e)  No  such  authorization  is  made  or 
renewed  unless  the  lending  fiduciary 
shall  have  furnished  the  authorizing 
fiduciary  with  any  reasonably  available 
information  which  the  lending  fiduciary 
reasonably  believes  to  be  necessary  to 
determine  whether  such  authorization 
should  be  made  or  renewed,  and  any 
other  reasonably  available  information 
regarding  the  matter  that  the  authorizing 
fiduciary  may  reasonably  request;  and 

(f)  (Special  Rule  for  Commingled 
Investment  Funds)  In  the  case  of  a 
pooled  separate  account  maintained  by 
an  insurance  company  quahfied  to  do 
business  in  a  state  or  a  common  or 
collective  trust  fund  maintained  by  a 
bank  or  trust  company  supervised  by  a 
state  or  federal  agency,  the  requirements 


of  paragraph  (d)  of  this  exemption  shall 
not  apply:  Provided,  that 

(1)  'Hie  information  described  in 
paragraph  (e)  (including  information 
with  respect  to  any  material  change  in 
the  arrangement)  shall  be  furnished  by 
the  lending  fiduciary  to  the  authorizing 
fiduciary  described  in  paragraph  (d) 
with  respect  to  each  plan  whose  assets 
are  invested  in  the  account  or  fund,  not 
less  than  30  days  prior  to 
implementation  of  the  arrangement  or 
material  change  thereto,  and.  where 
requested,  upon  the  reasonable  request 
of  the  authorizing  fiduciary; 

(2)  In  the  event  any  such  authorizing 
fiduciary  submits  a  notice  in  writing  to 
the  lendUng  fiduciary  objecting  to  the 
implementation  of,  material  change  in, 
or  continuation  of  the  arrangement,  the 
plan  on  whose  behalf  the  objection  was 
tendered  is  given  the  opportunity  to 
terminate  its  investment  in  the  account 
or  fund,  without  penalty  to  the  plan, 
within  such  time  as  may  be  necessary  to 
effect  such  withdrawal  in  an  orderly 
manner  that  is  equitable  to  all 
withdrawing  plans  and  to  the 
nonwithdrawing  plans.  In  the  case  of  a 
plan  that  elects  to  withdraw  pursuant  to 
the  foregoing,  such  withdrawal  shall  be 
effected  prior  to  the  implementation  of, 
or  material  change  in,  the  arrangement; 
but  an  existing  arrangement  need  not  be 
discontinued  by  reason  of  a  plan 
electing  to  withdraw;  and 

(3)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  the 
account  or  fund  subsequent  to  the 
implementation  of  the  compensation 
arrangement  and  which  has  not 
authorized  the  arrangement  in  the 
manner  described  in  paragraphs  (f)(1) 
and  (f)(2).  the  plan's  investment  in  the 
account  or  fund  shall  be  authorized  in 
the  manner  described  in  paragraph 
(d)(1). 

//.  Definitions 

For  purposes  of  this  exemption,  the 
term  "affiliate"  of  another  person 
means: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act)  of  such  other  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 


PTE86-128 

Class  Exemption  for  Securities 
Transactiona  Involving  Employee 
Benefit  Plans  and  Broker-Dealers  (51  FR 
41686.  November  18, 1986,  as  amended 
at  S2  FR  8678,  March  19, 1987) 

Section  I.  Definitions  and  Special  Rules 

The  following  definitions  and  special 
rules  apply  to  this  exemption: 

(a)  Tlie  term  "person"  includes  the 
person  and  affiliates  of  the  person. 

(b)  An  "affiliate"  of  a  person  includes 
the  following: 

(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with,  the  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  ERISA),  brother,  sister,  or 
spouse  of  a  brother  or  sister,  of  the 
person; 

(3)  Any  corporation  or  partnership  of 
which  the  person  is  an  officer,  director 
or  partner. 

A  person  is  not  an  affiliate  of  another 
person  solely  because  one  of  them  has 
investment  discretion  over  the  other's 
assets.  The  term  "control"  means  the 
power  to  exercise  a  controlling  infiuence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(c)  An  "agency  cross  transaction"  is  a 
securities  transaction  in  which  the  same 
person  acts  as  agent  for  both  any  seller 
and  any  buyer  for  the  purchase  or  sale 
of  a  security. 

(d)  The  term  "covered  transaction" 
means  an  action  described  in  section  II 
(a),  (b)  or  (c)  of  this  exemption. 

(e)  "The  term  "effecting  or  executing  a 
securities  transaction"  means  the 
execution  of  a  securities  transaction  as 
agent  for  another  person  and/or  the 
performance  of  clearance,  settlement, 
custodial  or  other  functions  ancillary 
thereto. 

(f)  A  plan  fiduciary  is  independent  of 
a  person  only  if  the  fiduciary  has  no 
relationship  to  or  interest  in  such  person 
that  might  affect  the  exercise  of  such 
fiduciary's  best  judgment  as  a  fiduciary. 

(g)  The  term  "profit"  includes  all 
charges  relating  to  effecting  or  executing 
securities  transactions,  less  reasonable 
and  necessary  expenses  including 
reasonable  indirect  expenses  (such  as 
overhead  costs)  properly  allocated  to 
the  performance  of  these  transactions 
under  generally  accepted  accounting 
principles. 

(h)  The  term  "seciunties  transaction" 
means  the  purchase  or  sale  of  securities. 

(i)  The  term  "nondiscretionary 
trustee"  of  a  plan  means  a  trustee  or 
custodian  whose  powers  and  duties 
with  respect  to  any  assets  of  the  plan 


are  limited  to  (1)  the  provision  of 
nondiscretionary  trust  services  to  the 
plan,  and  (2]  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code.  The  term 
"nondiscretionary  trust  services"  means 
custodial  services  and  services  ancillary 
to  custodial  services,  none  of  which 
services  are  discretionary.  For  purposes 
of  this  exemption,  a  person  does  not  fail 
to  be  a  nondiscretionary  trustee  solely 
by  reason  of  having  been  delegated,  by 
the  sponsor  of  a  master  or  prototype 
plan,  the  power  to  amend  such  plan. 

Section  II.  Covered  Transactions 

Effective  February  12. 1987,  if  each 
condition  of  section  HI  of  this  exemption 
is  either  satisfied  or  not  applicable 
under  section  IV,  the  restrictions  of 
section  406(b)  of  ERISA  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)(1) 
(E)  or  (F)  of  the  Code  shall  not  apply 
to — 

(a)  A  plan  fiduciary's  using  its 
authority  to  cause  a  plan  to  pay  a  fee  for 
effecting  or  executing  securities 
transactions  to  that  person  as  agent  for 
the  plan,  but  only  to  the  extent  that  such 
transactions  are  not  excessive,  under 
the  circumstances,  in  either  amount  or 
frequency; 

(b)  A  plan  fiduciary's  acting  as  the 
agent  in  an  agency  cross  transaction  for 
both  the  plan  and  one  or  mon  other 
parties  to  the  transactions;  or 

(c)  The  receipt  by  a  plan  fiduciary  of 
reasonable  compensation  for  effecting 
or  executing  an  agency  cross  transaction 
to  which  a  plan  is  a  party  from  one  or 
more  other  parties  to  the  transaction. 

Section  III.  Conditions 

Except  to  the  extent  otherwise 
provided  in  section  IV  of  this  exemption, 
section  II  of  this  exemption  apphes  only 
if  the  following  conditions  are  satisfied: 

(a)  The  person  engaging  in  the 
covered  transaction  is  not  a  trustee 
(other  than  a  nondiscretionary  trustee) 
or  an  administrator  of  the  plan,  or  an 
employer  any  of  whose  employees  are 
covered  by  die  plan. 

(b)  The  covered  transaction  is 
performed  under  a  written  authorization 
executed  in  advance  by  a  fiduciary  of 
each  plan  whoee  assets  are  involved  in 
the  transaction,  which  plan  fiduciary  is 
independent  of  the  person  engaging  in 
the  covered  trartsactioiL 

(c)  The  authorization  referred  to  in 
paragraph  (b)  of  this  section  is 
terminable  at  will  by  the  plan,  without 
penalty  to  the  plan,  upon  receipt  by  the 
authorized  person  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
uuthorizatioa  described  in  paragraph  (b) 


of  this  section  with  instructions  on  the 
use  of  the  form  must  be  supplied  to  the 
authorizing  fiduciary  not  less  than 
annually.  The  instructions  for  such  form 
must  include  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  plan,  without  penalty  to  the 
plan,  upon  receipt  by  the  authorized 
person  of  written  notice  from  the 
authorizing  fiduciary  or  other  plan 
official  having  authority  to  terminate  the 
authorization;  and 

(2)  Failure  to  return  the  form  will 
result  in  the  continued  authorization  of 
the  authorized  person  to  engage  in  the 
covered  transactions  on  behalf  of  the 
plan. 

(d)  Within  three  months  before  an 
authorization  is  made,  the  authorizing 
fiduciary  is  furnished  with  any 
reasonably  available  information  that 
the  person  seeking  authorization 
reasonably  believes  to  be  necessary  for 
the  authorizing  fidudary  to  determine 
whether  the  authorization  should  be 
made,  including  (but  not  limited  to)  a 
copy  of  this  exemption,  the  form  for 
termination  of  authorization  described 
in  section  111(c),  a  description  of  the 
person's  brokerage  placement  practices, 
and  any  other  reasonably  available 
information  regarding  the  matter  that 
the  authorizing  fiduciary  requests. 

(e)  TTie  person  engaging  in  a  covered 
transaction  furnishes  the  authorizing 
fiduciary  with  either: 

(1)  A  confirmation  slip  for  each 
securities  transaction  underlying  a 
covered  transaction  within  ten  business 
days  of  the  securities  transaction 
containing  the  information  described  in 
Rule  10b-10(a)(l-7)  under  the  Securities 
Exchange  Act  of  1934. 17  CFR  240.10b- 
10:  or 

(2)  At  least  once  every  three  months 
and  not  later  than  45  days  fc^owing  the 
period  to  which  it  relates,  a  report 
disclosing: 

(A)  A  compilation  of  the  information 
that  would  be  provided  to  the  plan 
pursuant  to  subparagraph  (e)(1)  of  this 
section  during  the  three-month  period 
covered  by  the  report; 

(B)  The  total  of  all  securities 
transaction  related  charges  incurred  by 
the  plan  during  auch  period  in 
connection  «vith  such  covered 
transactions;  and 

(C)  The  amount  of  the  securities 
transaction-related  charges  retained  by 
such  person  and  the  amount  of  such 
charges  paid  to  other  persons  for 
execution  or  other  services. 

For  purposes  of  this  paragraph  (e),  the 
words  "incurred  by  the  plan"  shall  be 
construed  to  mean  "incurred  by  the 
pooled  fund"  when  such  person  engages 
in  covered  transactions  on  behalf  of  a 


pooled  fund  in  which  the  plan 
participates. 

(f)  The  authorizing  fiduciary  is 
furnished  with  a  summary  of  the 
information  required  under  paragraph 
(e)(1)  of  diis  section  at  least  once  per 
year.  The  sununary  must  be  furnished 
within  45  days  after  the  end  of  the 
period  to  which  it  relates,  and  must 
contain  the  following: 

(1)  The  total  of  all  securities 
transaction-related  charges  incurred  by 
the  plan  during  the  period  in  connection 
with  covered  securities  transactions. 

(2)  The  amount  of  the  securities 
transaction-related  charges  retained  by 
the  authorized  person  and  the  amount  of 
these  cliarges  paid  to  other  persons  for 
execution  or  other  services. 

(3)  A  description  of  the  person's 
brokerage  placement  practices,  if  such 
practices  have  materially  changed 
during  the  period  covered  by  the 
summary. 

(4)(i)  A  portfoho  turnover  ratio. 
calculated  in  a  manner  which  is 
reasonably  designed  to  provide  the 
authorizing  fiduciary  with  the 
information  needed  to  assist  in 
discharging  its  duty  of  prudence.  The 
requirements  of  this  paragraph  (0{4)(i) 
will  be  met  if  the  "annuahzed  portfolio 
turnover  ratio",  calculated  in  the 
manner  described  in  paragraph  (fK4)(ii). 
is  contained  in  the  summary. 

(ii)  The  "annualized  portfoho  turnover 
ratio"  shall  be  calculated  as  a 
percentage  of  the  plan  assets  consisting 
of  securities  or  cash  over  which  the 
authorized  person  had  discretionary 
investment  autiwrity,  or  with  respect  to 
which  such  person  rendered,  or  had  any 
responsibility  to  render,  investment 
advice  (the  "portfolio")  at  any  time  or 
times  ("management  period(s)")  durii^ 
the  period  covered  by  the  report.  First, 
the  "portfolio  turnover  ratio"  (not 
annualized]  is  obtained  by  dividing  (A) 
the  lesser  of  the  aggregate  dollar 
amounts  of  purchases  or  sales  of 
portfolio  securities  during  the 
management  periodfsj  by  (B)  the 
monthly  average  of  the  market  value  of 
the  portfolio  securities  during  all 
management  period(8).  Such  monthly 
average  is  calculated  by  totaUng  the 
market  values  of  the  portfolio  securities 
as  of  the  beginning  and  end  of  each 
management  period  and  as  of  the  end  of 
each  month  that  ends  within  such 
period(8).  and  dividing  the  sum  by  the 
number  of  valuation  dates  so  used.  For 
purposes  of  this  calculation,  all  debt 
securities  whose  maturities  at  the  time 
of  acquisition  were  one  year  or  less  are 
excluded  from  both  the  munerator  and 
the  denominator. 
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The  "annualized  portfolio  turnover 
ratio"  if  then  derived  by  multiplying  the 
"portfolio  turnover  ratio"  by  an 
annualizing  factor.  The  annualizing 
factor  is  obtained  by  dividing  (C)  the 
number  twelve  by  (D)  the  aggregate 
duration  of  the  management  period(s) 
expressed  in  months  (and  fractions 
thereof). 

Examples  of  the  use  of  this  formula 
are  provided  in  section  V  of  this 
exemption. 

(iii)  The  information  described  in  this 
paragraph  (f)(4)  is  not  required  to  be 
furnished  in  any  case  where  the 
authorized  person  has  not  exercised 
discretionary  authority  over  trading  in 
the  plan's  account  during  the  period 
covered  by  the  report. 

For  purposes  of  this  paragraph  (f).  the 
words  "incurred  by  the  plan"  shall  be 
construed  to  mean  "incurred  by  the 
pooled  fund"  when  such  person  engages 
in  covered  transactions  on  behalf  of  a 
pooled  fund  in  which  the  plan 
participates. 

(g)  If  an  agency  cross  transaction  to 
which  section  IV(b)  does  not  apply  is 
involved,  the  following  conditions  must 
also  be  satisfied. 

(1)  The  information  required  under 
section  in(d)  or  IV(d)(l)(B)  of  this 
exemption  includes  a  statement  to  the 
e^ect  that  with  respect  to  agency  cross 
transactions  the  person  effecting  or 
executing  the  transactions  will  have  a 
potentially  conflicting  division  of 
loyalties  and  responsibilities  regarding 
the  parties  to  the  transactions; 

(2)  The  summary  required  under 
section  Ill(f)  of  this  exemption  includes 
a  statement  identifying  the  total  number 
of  agency  cross  transactions  during  the 
period  covered  by  the  summary  and  the 
total  amount  of  all  commissions  or  other 
remuneration  received  or  to  be  received 
from  all  sources  by  the  person  engaging 
in  the  transactions  in  connection  with 
those  transactions  during  the  period; 

(3)  The  person  effecting  or  executing 
the  agency  cross  transaction  has  the 
discretionary  authority  to  act  on  behalf 
of,  and/or  provide  investment  advice  to. 
either  (A)  one  or  more  sellers  or  (B)  one 
or  more  buyers  with  respect  to  the 
transaction,  but  not  both; 

(4)  The  agency  cross  transaction  is  a 
purchase,  or  sale,  for  no  consideration 
other  than  cash  payment  against  prompt 
delivery  of  a  security  for  which  market 
quotations  are  readily  available;  and 

(5)  The  agency  cross  transactions  is 
executed  or  effected  at  a  price  that  is  at 
or  between  the  independent  bid  and 
independent  ask  prices  for  the  security 
prevailing  at  the  time  of  the  transaction. 


Section  TV.  Exceptions  From  Conditions 

(a)  Certain  plans  not  covering 
employees 

Section  in  of  this  exemption  does  not 
apply  to  covered  transactions  to  the 
extent  they  are  engaged  in  on  behalf  of 
individual  retirement  accounts  meeting 
the  conditions  of  29  CFR  2510.3-2(d),  or 
plans,  other  than  training  programs,  that 
cover  no  employees  within  the  meaning 
of29CFR2S10.3-3. 

(b)  Certain  agency  cross  transactions 

Section  in  of  this  exemption  does  not 
apply  in  Uie  case  of  an  agency  cross 
transaction,  provided  that  the  person 
effecting  or  executing  the  transaction: 

(1)  Does  not  render  investment  advice 
to  any  plan  for  a  fee  within  the  meaning 
of  section  3(21)(A)(ii)  of  ERISA  with 
respect  to  the  transaction; 

(2)  is  not  otherwise  a  fiduciary  who 
has  investment  discretion  with  respect 
to  any  plan  assets  involved  in  the 
transaction,  see  29  CFR  2510.3-21(d); 
and 

(3)  does  not  have  the  authority  to 
engage,  retain  or  discharge  any  person 
who  is  or  is  proposed  to  be  a  fiduciary 
regarding  any  such  plan  assets. 

(c)  Recapture  of  profits 

Section  lll(a)  of  this  exemption  does 
not  apply  in  any  case  where  the  person 
where  the  person  engaging  in  a  covered 
transaction  returns  or  credits  to  the  plan 
all  profits  earned  by  that  person  in 
connection  with  the  securities 
transactions  associated  with  the 
covered  transaction. 

(d)  Special  rules  for  pooled  funds 

In  the  case  of  a  person  engaging  in  a 
covered  transaction  on  behalf  of  an 
account  or  fund  for  the  collective 
investment  of  the  assets  of  more  than 
one  plan  (pooled  fund): 

(1)  Section  10  (b),  (c)  and  (d)  of  this 
exemption  do  not  apply  if — 

(A)  The  arrangement  under  which  the 
covered  transaction  is  performed  is 
subject  to  the  prior  and  continuing 
authorization,  in  the  manner  described 
in  this  paragraph  (d)(1),  of  a  plan 
fiduciary  with  respect  to  each  plan 
whose  assets  are  invested  in  the  pooled 
fund  who  is  independent  of  the  person. 
The  requirement  that  the  authorizing 
fiduciary  be  independent  of  the  person 
shall  not  apply  in  the  case  of  a  plan 
covering  only  employees  of  the  person, 
if  the  requirements  of  section  IV(d)(2) 
(A)  and  (B)  are  met. 

^)  The  authorizing  fiduciary  is 
furnished  with  any  reasonably  available 
information  that  the  person  engaging  or 
proposing  to  engage  in  the  covered 
transactions  reasonably  believes  to  be 


necessary  to  determine  whether  the 
authorization  should  be  given  or 
continuedL  not  less  than  30  days  prior  to 
implementation  of  the  arrangement  or 
material  change  thereto,  including  (but 
not  limited  to)  a  description  of  the 
person's  brokerage  placement  practices, 
and,  where  requested,  any  reasonably 
available  information  regarding  the 
matter  upon  the  reasonable  request  of 
the  authorizing  fiduciary  at  any  time. 

(C)  In  the  event  an  authorizing 
fiduciary  submits  a  notice  in  writing  to 
the  person  engaging  in  or  proposing  to 
engage  in  the  covered  transaction 
objecting  to  the  implementation  of. 
material  change  in,  or  continuation  of, 
the  arrangement,  the  plan  on  whose 
behalf  the  objection  was  tendered  is 
given  opportunity  to  terminate  its 
investment  in  the  pooled  fund,  without 
penalty  to  the  plan,  within  such  time  as 
may  be  necessary  to  effect  the 
withdrawal  in  an  orderly  manner  that  is 
equitable  to  all  withdrawing  plans  and 
to  the  nonwithdrawing  plans.  In  the  case 
of  a  plan  that  elects  to  withdraw  under 
this  subparagraph  (d)(1)(C).  the 
withdrawal  shall  be  effected  prior  to  the 
implementation  of,  or  material  change 
in,  the  arrangement;  but  an  existing 
arrangement  need  not  be  discontinued 
by  reason  of  a  plan  electing  to 
withdraw. 

(D)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  the 
pooled  fund  subsequent  to  the 
implementation  of  the  arrangement  and 
that  has  not  authorized  the  arrangement 
in  the  manner  described  in 
subparagraphs  (d)(1)  (B)  and  (C)  of  this 
section,  the  plan's  investment  in  the 
pooled  fund  is  subject  to  the  prior 
written  authorization  of  an  authorizing 
fiduciary  who  satisfies  the  requirements 
of  subparagraphs  (d)(1)(A). 

(2)  Section  Ill(a)  of  this  exemption,  to 
the  extent  that  it  prohibits  the  person 
firom  being  the  employer  of  employees 
covered  by  a  plan  investing  in  a  pool 
managed  by  the  person  does  not  apply 
if— 

(A)  The  person  is  an  "investment 
manager"  as  defined  in  section  3(36)  of 
ERISA,  and 

(B)  Either  (i)  the  person  returns  or 
credits  to  the  pooled  fund  all  profits 
earned  by  the  person  in  connection  with 
all  covered  transactions  engaged  in  by 
the  person  on  behalf  of  the  fund,  or  (ii) 
the  pooled  fund  satisfies  the 
requirements  of  paragraph  rV(d)(3). 

(3)  A  pooled  fund  satisfies  the 
requirements  of  this  paragraph  for  a 
fiscal  year  of  the  fund  if— 

(A)  On  the  first  day  of  such  fiscal 
year,  and  immediately  following  each 
acqtiisition  of  an  interest  in  the  pooled 


fund  during  the  fiscal  year  by  any  plan 
covering  employees  of  the  person,  the 
aggregate  fair  market  value  of  the 
interests  in  such  fund  of  all  plans 
covering  employees  of  the  person  does 
not  exceed  twenty  percent  of  the  fair 
market  value  of  the  total  assets  of  the 
fund:  and 

(B)  The  aggregate  brokerage 
commissions  received  by  the  person,  in 
connection  with  covered  transactions 
engaged  in  by  the  person  on  behalf  of  all 
pooled  funds  in  which  a  plan  covering 
employees  of  the  person  participates,  do 
not  exceed  five  percent  of  the  total 
brokerage  commissions  received  by  the 
person  from  all  sources  in  such  fiscal 
year. 

Section  V.  Examples  Illustrating  the  Use 
of  the  Annualized  Portfolio  Turnover 
Ratio  Described  in  Section  Ill(f)(4)(ii) 

(a)  A,  an  investment  manager 
affiliated  with  a  broker-dealer  that  A 
uses  to  effect  securities  transactions  for 
the  accounts  that  it  manages,  exercises 
investment  discretion  over  the  account 
of  plan  P  for  the  period  January  1, 1987, 
through  June  30, 1987.  after  which  the 
relationship  between  A  and  P  ceases. 
The  market  values  of  P's  account  with  A 
at  the  relevant  times  (excluding  debt 
securities  having  a  maturity  of  one  year 
or  less  at  the  time  of  acquisition)  are: 


the  year.  The  additional  relevant 
valuation  dates  and  portfolio  values  are: 


OMe 

Market  value 
(S  miUions) 

Januaiy  1.  1967 „ 

10  4 

January  31. 1967 

10.2 
9.9 
10.0 
10.6 
11.5 
12.0 

February  28.  1967 

March  31.  1987 

April  30.  1987 

May  31,  1967 

June  30,  1987..„ 

Sum  of  market  values 

74.6 

Aggregate  purchases  during  the  6- 
month  period  were  $850,000;  aggregate 
sales  were  $1,000,000.  excluding  in  each 
case  debt  securities  having  a  maturity  of 
one  year  or  less  at  the  time  of 
acquisition. 

For  purposes  of  section  111(f)(4)  of  this 
exemption,  A  computes  the  annualized 
portfolio  turnover  as  follows: 

A  =  $850,000  (lesser  of  purchases  or 

sales) 
B  =  $10,657,143  ($74.6  milUon  divided  by 

7,  i.e.,  the  number  of  valuation  dates) 
Annualizing  factor  =  C/D  =  12/6  =  2 
Aimualized  portfolio  turnover 

ratio  =  2  X  (850,000/ 

10.657,143)  =  0.160  =  16.0  percent 

(b)  Same  facts  as  (a),  except  that  A 
manages  the  portfolio  through  July  15, 
1987  and,  in  addition,  resumes 
management  of  the  portfolio  on 
November  10, 1987  through  the  end  of 


Date 

Market  value 
(SmWions) 

July  15,  1967 

November  10.  1987 _.     .. 

November  30,  1967 

December  31,  1987 

12.2 
9.4 
9.6 
9.8 

Sum  of  Market  Values.- 

41  0 

During  the  periods  July  1, 1987  through 
July  15, 1987,  and  November  10, 1987 
through  December  31, 1987.  there  were 
an  additional  $650,000  of  purchases  and 
$400,000  of  sales.  Thus,  total  sales  were 
$1,500,000  (i.e.,  $850,000  +  $650,000)  and 
total  sales  were  $1,400,000  (i.e., 
$1,000,000  +  $400,000  for  the 
management  periods. 

A  now  computes  the  annualized 
porifolio  turnover  as  follows: 
A  =  $1,400,000  (lesser  of  aggregate 

purchases  or  sales) 
B  =  $10,509,091  ($115.6  million  divided 

by  11) 
Annualizing  factor  =  C/D  =  12/ 

(6.5  +  1.67)  =  1.47 
Annualized  portfolio  turnover 

ratio  =  1.47  X  (1,400,000/ 

10,509.091)  =  0.196  =  19.6  percent. 

Section  VI.  Effective  Dates  and 
Transitional  Rule. 

(a)  This  exemption  is  effective 
February  12, 1987. 

(b)  PTE  79-1  and  PTE  84-86  are 
revoked  effective  June  1, 1987. 

rv.  Effective  Date  of  This  Adoption 

The  adoption  herein  of  the  Class 
Exemptions,  for  purposes  of  section 
8477(c)(2)  of  FERSA  or  the  relevant 
subsection  thereunder,  is  effective  as  of 
January  1, 1988. 
David  M.  Walker, 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits,  U.S.  Department  of  Labor. 

[FR  Doc.  88-30009  Filed  12-28-88;  8:45  am) 
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[Application  No.  D-655S1 

Employee  Benefit  Plans;  Exemption; 
First  Boston  Corporation  (Rrst 
Boston)  Located  in  New  York,  NY 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 


certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986  (the  Code).  The 
exemption  would  exempt  transactions 
relating  to  the  origination  and  operation 
of  certain  asset  pool  investment  trusts 
(trusts),  and  the  acquisition  and  holding 
by  employee  benefit  plans  (plans)  of 
certain  asset-backed  pass-through 
certificates  (certificates)  representing 
interests  in  those  investment  trusts.  The 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of  plans 
investing  in  certificates,  the  sponsors, 
servicers,  trustees  and  insurers  of  the 
trusts,  the  underwriters  of  certificates, 
and  obligors  with  respect  to  receivables 
contained  in  the  trusts. 

EFFECnvE  date:  If  granted,  this 
exemption  would  be  effective  November 
1,1985. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  by  February  13. 
1989. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (preferably  at 
least  three  copies)  should  be  sent  to  the 
Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N  -5671, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Attention:  Application  No.  D- 
6555.  The  application  for  exemption  and 
the  comments  received  will  be  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Laufer  of  the  Department 
telephone  (202)  523-8671.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)  and  407(a)  of  the 
Act  and  fi-om  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  First  Boston 
requested  the  exemption  in  an 
apphcation  filed  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975). 

Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
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Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department* 

Summary  of  Facts  and  Representations 

The  facts  and  representations 
contained  in  the  appUcation  are 
summarized  below.  Interested  persons 
are  referred  to  the  appUcation  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  First  Boston  is  a  wholly-owned 
subsidiary  of  First  Boston,  Inc.,  a 
publicly  traded  New  York  Stock 
Exchange  listed  company.  First  Boston. 
a  leading  international  investment 
banking  firm,  provides  financial  advice 
to,  and  raises  capital  for,  a  broad  range 
of  domestic  and  international  clients. 
First  Boston  and  its  affiliates  manage 
and  participate  in  public  offerings  and 
arrange  direct  placements  of  debt  and 
equity  securities  in  the  domestic  and 
international  capital  markets  for  both 
public  and  private  sector  issuers.  These 
securities  include  common  stock, 
preferred  stock,  tax-exempt  securities, 
non-investment  grade  high-yield 
securities,  asset-backed  securities  and 
mortgage-related  securities. 
Additionally,  First  Boston  underwrites 
commercial  paper  as  well  as  other  short- 
term  and  medium-term  securities. 

First  Boston  has  been  a  pioneer  in  the 
mortgage-backed  and  asset-backed 
securities  markets.  The  firm  was  the 
lead  manager  of  the  first  public  offering 
of  collateralized  mortgage  obligations  in 
1983  and  sole  manager  of  the  first  public 
asset-backed  securities  offering  in  1985. 
First  Boston  was  the  leading  underwriter 
of  asset-backed  securities  in  1965  and  in 
each  subsequent  year. 

Trust  Assets 

2.  First  Boston  seeks  exemptive  rehef 
to  permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;*  (2)  motor  vehicle 
receivable  investment  trusts;  (3] 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 


■  References  in  the  remainder  of  the  preamble  to 
speciric  section*  of  the  Act  refer  also  to  the 
corresponding  sections  of  the  Code. 

»  Tlie  Department  notes  that  PTE  83-1  (48  FR  895. 
January  7, 1963).  a  class  exemption  lor  mortgage 
pool  investment  tnista.  would  generaUy  apply  to 
trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
ol  PTE  83-1  are  met.  First  Boston  requests  relief  for 
single-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure.  However.  First 
Boston  has  staled  that  it  may  still  avail  itself  of  the 
exemptive  relief  provided  by  PTE  83-1. 


governmental  mortgage  pod  certificate 
investment  trusts.* 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  groimd 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
gnnmd  leases  on  die  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  wiU  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages. 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust  an 
affiliate  of  the  sponsor  or  senicer.  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

Prior  to  the  closing  date,  the  sponsor 
acquires  legal  title  to  all  assets  selected 
for  the  trust,  establishes  the  trust  and 
designates  an  independent  entity  as 
trustee.  On  the  closing  date,  the  sponsor 
conveys  to  the  trust  legal  title  to  the 
assets,  and  the  trustee  issues  certificates 
representing  fractional  undivided 
interests  in  the  trust  assets.  First  Boston 
Brothers,  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  Certificates  made  to  date 
and  all  of  the  public  offerings  of 
Certificates  presently  contemplated 
have  been  or  are  to  be  underwritten  on 
a  firm  commitment  basis.  In  addition. 


*  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA).  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  derinition  of 
plan  assets  (29  CFR  2510.3-101(i))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because 
the  certificates  in  the  trusts  are  plan  assets. 


First  Boston  has  privately  placed 
Certificates  on  both  a  firm  commitment 
and  an  agency  basis.  First  Boston  may 
also  act  as  the  lead  underwriter  for  a 
syndicate  of  securities  underwriters. 

Certificateholders  are  entitled  to 
receive  monthly  or  quarteriy 
installments  of  principal  and/or  interest 
or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest  to  a  specified 
rate — the  pass-throng^  rate — ^which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  First  Boston 
requests  exemptive  relief  for  two  types 
of  multi-class  certificates:  "strip" 
certificates  and  "fast-pay/slow-pay" 
certificates.  Strip  certificates  are  a  type 
of  security  in  which  the  stream  of 
interest  payments  on  mortgages  is  spUt 
from  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
estabUshed.  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest* 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities.  Interest  and/or  principal 
payments  received  on  the  underlying 
receivables  are  distributed  first  to  the 
class  of  certificates  having  the  earliest 
stated  maturity  of  principal,  and  only 
when  that  class  of  certificates  have  been 
paid  in  full  (or  has  received  a  specified 
amotmt]  will  distributions  be  made  with 
respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  will 
proceed  in  like  manner  until  all  the 
certificateholders  have  been  paid  in  full. 
The  only  difference  between  this  multi- 
class  pass-through  arrangement  and  a 
single-class  pass-through  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of  a 
plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 


'It  is  the  Department's  understanding  that  where 
a  plan  invests  in  Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  "residual"  Interest  certificates  to 
which  this  exemption  apphes.  some  of  the  income 
received  by  the  plan  as  a  result  of  such  investment 
may  be  oonsidered  unrelated  business  taxable 
income  to  the  plan,  which  is  subject  to  income  tax 
under  the  Code.  Tli«  Department  emphasizea  that 
the  prudence  reqidreraBot  al  ERISA  section 
404(a)(1)(B)  would  require  plan  fiduciaries  lo 
carefully  consider  this  and  other  tax  consequences 
prior  to  causing  plan  assets  lo  be  invested  in 
certificates  pursuant  to  this  exemption. 


than  the  amount  required  to  be  so 
distributed,  all  certificateholders  will 
share  in  the  amount  distributed  on  a  pro 
rata  basis. 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except 
with  respect  to  30-year  obligations,  in 
which  case  the  period  may  be  as  long  as 
two  years).  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  homeowner 
or  automobile  purchaser,  or  leases 
property  to  the  lessee.  The  originator 
may  either  retain  a  receivable  in  its 
portfolio  or  sell  it  to  a  purchaser,  such  as 
a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies,  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originators  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  A  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust  The 


trustee  is  also  a  party  to  or  beneficiary 
of  all  the  documents  and  instruments 
deposited  in  the  trust  and  as  such  is 
responsible  for  enforcmg  all  the  rights 
created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
First  Boston,  the  trust  sponror  or  the 
servicer.  First  Boston  represents  that  the 
trustee  will  be  a  substantial  financial 
institution  or  trust  company  experienced 
in  trust  activities.  The  trustee  receives  a 
fee  for  its  services,  which  will  be  paid 
by  the  sponsor  or  servicer. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amoimts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  trom  a  number  of 
different  originators  and  deposited  in  a 
trust  It  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related] 
will  be  imrelated  to  First  Boston.  In 
some  cases,  however,  affiliates  of  First 
Boston  may  originate  or  service 
receivables  included  in  a  trust  or  may 
sponsor  a  trust. 

Certificate  Price.  Pass-Through  Rate 
and  Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust  the  sponsor  generally  purchases  , 
the  receivables  in  the  secondary  market 
either  directly  from  the  originator  or 
from  another  secondary  market 
participant.  The  price  tlfe  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
account  payment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust  the  sponsor 


receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  fixjm  the  trust,  the  sponsor 
sells  these  certificates  for  cash  to 
investors  or  securities  underwriters.  The 
transfer  of  the  receivables  to  the  trust  by 
the  sponsor,  the  sale  of  certificates  to 
investors,  and  the  receipt  of  the  cash 
proceeds  by  the  sponsor  generally  take 
place  simultaneously. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market  is  affected  by  maiket 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepajrment  of 
tmderlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus  a 
specified  servicing  fee.*  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-throtigh.  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discotmt 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premiiun  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing  its 
servicing  duties,  the  servicer  (who  may 
also  be  the  sponsor,  and  receive  fees  for 
acting  in  that  capacity]  will  retain  the 
difference  between  payments  received 
on  the  receivables  in  the  trust  and 
payments  payable  (at  the  pass-through 
rate)  to  certificateholders,  except  that  in 
some  cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  will  be 
required  to  pay  the  administrative 
expenses  of  servicing  the  trust  including 
the  trustee's  fee,  out  of  its  servicing 
compensation. 


*  The  pass-through  rale  on  certificates 
representing  interests  in  trust  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 
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The  wrvicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  paid  out  of  the  interest 
income  received  on  the  receivables  in 
excess  of  the  pass-through  rate. 

14.  The  servicer(s)  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees:  (b)  late 
payment  and  payment  extension  fees: 
and  (c)  fees  and  charges  associated  with 
foreclosure  or  repoasession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certi^cates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accoimts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
accoiuit  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  First  Boston  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  First 
Boston  receives  for  the  certificates  that 
it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  fonn  of  an  agency  commission 
paid  by  the  sponsor. 


Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point  Consequently,  ttie  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  a 
receivable  included  in  the  trust  when 
the  balance  payable  on  die  receivable  is 
reduced  to  a  specified  percentage 
(usually  between  5  and  10  percent)  of 
the  initial  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  either  (1)  The 
unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer,  or  (2)  the  greater 
of  (a)  the  amount  in  (1).  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  Real  Estate  Mortgage 
Investment  Conduit  (REMIQ,  or  the  fair 
market  value  of  the  certificates  in  the 
case  of  a  trust  that  is  not  a  HEMIC. 

Certificate  Ratings 

la.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
frtim  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  or,  in  the  case  of 
certificates  representing  interests  in 
trusts  containing  multi-family  residential 
mortgages  or  commercial  mortgages. 
Duff  &  Phelps  Inc.  (D&P).  Insurance  or 
other  credit  support  (such  as  surety 
bonds,  letters  of  credit  or  guarantees) 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amoimt 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases, 
the  master  servicer,  in  its  capacity  as 
servicer,  will  first  advtmce  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (i)  out  of 
late  payments  by  the  obligors,  (ii)  from 
the  credit  support  provider  (which  may 
be  itself)  or,  (iii)  in  the  case  of  a  trust 
that  issues  subordinated  certificates, 
from  amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
Servicer  is  the  provider  of  the  credit 


support  and  provides  its  own  funds  to 
cover  delinquent  payments,  it  will  do  so 
either  on  the  initiative  of  the  tnistee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments  to 
the  full  extent  of  its  ^ligations  under 
the  credit  support  mechanism. 

if  the  master  aenrioer  faili  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or  otherwise 
fails  in  its  duties,  die  tmstee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  o«vner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust,  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation: 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to  follow 
its  normal  servicing  guidelines  and  will 
set  forth  the  master  servicer's  general 
policy  as  to  the  period  of  time  after 
which  delinquent  obligations  ordinarily 
will  be  considered  uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly  or  quarteriy.  as  set  forth  in  the 
pooling  and  servicing  agreement),  the 
master  servicer  is  required  to  report  to 
the  independent  trustee  the  amount  of 
all  past-due  payments  and  the  amount 
of  all  servicer  advances,  along  with 
other  current  information  as  to 
collections  on  the  receivables  and 
draws  upon  the  credit  support.  Further, 
the  master  servicer  is  required  to  deliver 
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to  the  trustee  annually  a  certificate  of  an 
executive  officer  of  the  master  servicer 
stating  that  a  review  of  the  servicing 
activities  has  been  made  under  such 
officer's  supervision,  and  either  stating 
that  the  master  servicer  has  fulfilled  all 
of  its  obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  io  the 
trustee; 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  diat  protects  investors 
against  die  possibility  diat  a  large 
number  of  credit  losses  might  occur 
toward  the  end  of  the  life  of  the  trust 
whether  due  to  servicer  advances  or  any 
other  cause.  Onf%  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  die  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  fioor 
amount  is  effective  until  die  end  of  the 
life  of  the  trust  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed,  since 
the  floor  is  a  fixed  dollar  amount  the 
amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  offering  memorandum  will  be 
furnished  to  investing  plans.  The 
prospectus  or  private  offering 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller /snvicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  triist  including  the 
types  of  receivables,  the  diversificatirai 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects: 


(e)  A  description  of  the  sponsor  and 
servicer. 

(f)  A  description  of  the  pooling  and 
servicing  agreement  indoding  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof:  a  description  of  the 
procedures  for  coUection  of  payments  on 
receivables  and  for  making  distributions 
to  investors,  and  a  description  of  the 
accounts  into  which  such  payments  are 
deposited  and  from  which  such 
distributions  are  made;  identification  of 
the  servicing  compensation  and  any  fees 
for  credit  enhancement  that  are 
deducted  from  payments  on  receivables 
before  distributicHis  are  made  to 
investors:  a  description  of  periodic 
statements  provided  to  the  trustee,  and 
provided  to  or  made  available  to 
investors  by  the  trustee:  and  a 
description  of  the  events  that  constitute 
events  of  default  under  the  pooling  and 
servicing  contract  and  a  description  of 
the  trustee's  and  the  investors'  remedies 
incident  thereto. 

(g)  A  description  of  the  credit  support; 
(h)  A  general  discussion  of  the 

principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor 

(i)  A  description  of  the  undenvriters' 
plan  for  distributing  the  pass-through 
securities  to  investors:  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  maricet,  if  any. 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  bX  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  v^ere 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Secorities  Exdiange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disdosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 


normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  form 
8-K  to  report  material  developments 
concerning  the  trust  and  the  certificates. 
While  the  Securitite  and  Exdiange 
Commission's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  diange,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Sndi 
report  will  typically  contain  information 
regarding  ti»  tmsf  s  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Sudi  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agendes  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  c^^cateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  infnmation 
regarding  the  trust  and  its  assets.  Such 
statement  will  inr.l\ide  information 
regarding  the  trust  and  its  assets, 
including  underl>'ing  receivables.  Sudi 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquendes,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  prindpal  and 
interest 

Secondary  Market  Transactions 

24.  It  is  First  Boston's  normal  poBcy  to 
attempt  to  make  a  maricet  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter,  and  it  is  First  Boston's 
intention  to  attempt  to  make  a  market 
for  any  certificates  for  which  First 
Boston  is  lead  or  co-managing 
underwriter. 

Retroactive  Relief 

25.  First  Boston  represents  that  it  has 
engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assemption  that 
retroactive  relief  would  not  be  granted 
However,  since  November  1965,  it  is 
possible  that  smne  transactions  may 
have  occurred  that  would  be  prohibited. 
For  example,  because  many  caHficates 
are  held  in  street  or  nominee  name,  it  is 
not  always  possible  to  identify  whether 
the  percentage  interest  of  plans  in  a 
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trust  is  or  is  not  "signi^cant"  for 
purposes  of  the  Department's  regulation 
relating  to  the  definition  of  plan  assets 
(29  CFR  2510.3-101(f)).  These  problems 
are  compounded  as  transactions  occur 
in  the  secondary  market.  In  addition, 
with  respect  to  the  "publicly-offered 
security"  exception  contained  in  that 
regulation  (29  CFR  2510.»-101(b)),  it  is 
difficult  to  determine  whether  each 
purchaser  of  a  certiHcate  is  independent 
of  all  other  piuchasers. 

Summary 

26.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's, 
Moody's  or  D&P.  Credit  support  will  be 
obtained  to  the  extent  necessary  to 
attain  the  desired  rating; 

(c)  All  transactions  for  which  First 
Boston  seeks  exemptive  relief  will  be 
governed  by  the  pooling  and  servicing 
agreement,  which  is  made  available  to 
plan  fiduciaries  for  their  review  prior  to 
the  plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  hmited;  and 

(e)  First  Boston  has  made,  and 
anticipates  that  it  will  continue  to  make, 
a  secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81-7 
(46  FR  7520,  January  23, 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7, 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  seciu-ed  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a]  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  trust  certiHcates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief  from 
section  406  (b)(l]  and  (b)(2)  of  ERISA  for 
the  above-described  transactions  when 


the  sponsor,  trustee  or  insurer  of  the 
trust  is  a  fiduciary  with  respect  to  the 
plan  assets  invested  in  such  certiHcates, 
provided  that  additional  conditions  set 
forth  in  the  exemption  are  met.  In 
particular,  section  406(b)  relief  is 
conditioned  upon  the  approval  of  the 
transaction  by  an  independent  fiduciary. 
Moreover,  the  total  value  of  certificates 
purchased  by  a  plan  must  not  exceed  25 
percent  of  the  amount  of  the  issue,  and 
at  least  50  percent  of  the  aggregate 
amount  of  the  issue  must  be  acquired  by 

persons  independent  of  the  trust      

sponsor,  trustee  or  insurer.  Finally,  PTE 
83-1  provides  conditional  exemptive 
relief  from  section  406  (a)  and  (b)  of 
ERISA  for  transactions  in  connection 
with  the  servicing  and  operation  of  the 
mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  frust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  to  less 
than  the  greater  of  one  percent  of  the 
aggregate  principal  balance  of  all  trust 
mortgages  or  the  principal  balance  of 
the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83-1 
in  the  following  major  respects:  (1)  The 
proposed  exemption  provides  individual 
exemptive  relief  rather  than  class  relief; 
(2)  The  propose  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single- 
family  residential  mortgages;  (3)  Instead 
of  requiring  a  system  for  insuring  the 
pooled  receivables,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  of  the 
three  highest  ratings  available  from 
S&P's,  Moody's  or  D&P  (insurance  or 
other  credit  support  would  be  obtained 
only  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating); 
and  (4)  The  proposed  exemption 
provides  more  limited  section  40e(b)  and 
section  407  relief  for  sales  transactions. 

/.  Ratings  of  Certificates 

A.  Rating  Process 

In  connection  with  the  Department's 
consideration  of  First  Boston's 
exemption  request,  representatives  of 
the  Department  met  with 
representatives  of  S&P's,  Moody's  and 
D&P  to  discuss  the  rating  process.  Set 
forth  below  is  a  summary  of  the 


information  supplied  to  the  Department 
by  these  rating  agencies. 

The  sponsor  of  a  trust  initiates  the 
rating  process  by  requesting  a  specific 
rating  from  the  rating  agency.  The  rating 
agency  then  analyzes  the  security  for 
credit  risk,  structural  risk,  and  legal  risk. 

In  the  course  of  establishing  a  rating, 
the  rating  agency  investigates  the 
originators'  and  servicers'  policies  and 
track  records  in  handling  defaults  and 
delinquencies  as  well  as  their 
foreclosure  procedures  and  actual  loss 
record.  The  rating  agency  evaluates  the 
loan  appraisal  process  and  the  training 
of  the  personnel  involved.  The  rating 
agency  then  performs  statistical 
analysis  to  determine  how  existing 
factors  correlate  with  the  known  default 
rates.  This  analysis  is  performed  with 
respect  to  loan  to  value  ratios, 
geographic  location,  type  of  asset,  and 
interest  rates.  The  rating  agency  also 
considers  the  economic  stability  of  the 
entity  providing  credit  support. 
Furthermore,  the  rating  agency 
considers  any  ability  of  the  trust 
servicer  to  commingle  trust  funds  with 
its  own,  and  the  extent  to  which  and 
conditions  under  which  collateral  may 
be  substituted. 

From  its  analysis,  the  rating  agency 
determines  the  amount  of  credit  support 
required  in  order  for  the  issue  to  receive 
the  requested  rating. 

Generally,  the  analyzed  degree  of 
investment  risk  (that  is,  the  overall 
investment  risk,  taking  into  account 
credit  risk,  structural  risk,  and  legal  risk) 
associated  with  a  particular  rating  will 
be  the  same  regardless  of  the  type  of 
instrument  being  rated  and  the  nature  of 
the  collateral  (including  credit  support) 
covering  the  instrument. 

Securities  rated  in  one  of  the  four 
highest  generic  rating  categories  by 
S&P's,  Moody's  or  D&P  are  considered 
to  be  "investment  grade"  securities. 

Both  S&P's  and  Moody's  have 
established  refinements  to  further 
distinguish  among  securities  within  a 
given  rating  category.  S&P's  uses  "-(-" 
and  "— "  to  designate  such  refinements. 
For  instance,  securities  rated  in  the 
"AA"  category  may  be  rated  "AA-(-", 
"AA"  or  "AA— ".  Likewise,  Moody's 
uses  numerals  to  designate  refinements 
within  a  rating  category,  such  as  "Aal", 
"Aa2"  or  "Aa3".« 


D&P  ratings  of  1-7  are  assigned  to 
securities  rated  by  D&P  in  the  three 
highest  "generic"  rating  categories  of 
'Triple  A".  "Double  A" and  "Single  A". 
Securities  in  D&Ps  genetic  "Triirfe  A" 
category  receive  a  D&P  rating  of  "1"; 
securities  in  D&P's  "Double  A"  generic 
category  receive  a  D&P  rating  ranging 
from  "2"  to  "4";  securities  in  D&Fs 
"Single  A"  generic  categoiy  receive  a 

D&P  rating  ranging  from  "5"  to  "7". 

i 
B.  Rating  Condition 

After  consideration  of  the 
representations  of  the  applicant,  and  the 
information  provided  by  S&P's,  Moody's 
and  D&P,  the  Department  has  decided  to 
condition  exemptive  rehef  upon  the 
certificates  in  which  a  plan  invests 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  S&P'g.  Moody's,  or,  in  the  case  of 
certificates  representing  interests  in 
trust  containing  multi-family  residential 
mortgages  or  commercial  mortgages. 
D&P.» 

The  Department  believes  that  the 
rating  condition  will  permit  the 
applicant  flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables,  while  ensuring  that 
the  interests  of  plans  holding  certificates 
are  adequately  protected.  In  particular, 
in  rating  certificates,  S&Fs.  Moody's 
and  D&P  take  into  account  such  factors 
as  commingling  of  funds  and  conflicts  of 
interest  of  the  trust  sponsor  and 
servicer. 

However,  the  Department  is  not 
prepared  to  rely  solely  on 
determinations  made  by  these  rating 
agencies  in  providing  exemptive  relief. 
In  this  regard,  the  applicant  orginally 
requested  that  exemptive  relief  apply  to 
trusts  containing  any  type  of 
receivable — secured  or  unsecured — 
provided  that  the  rating  condition  is  met. 


*  The  proposed  exemption  conditions  exemptive 
relief  upon  the  certificates  in  which  the  plan  invests 
having  been  rated  in  one  of  the  three  highest 
"generic"  rating  categories  by  SAP's,  Moody's,  or 
DSP.  The  term  "generic"  is  included  to  make  clear 
that  the  Department  intends  the  condition  to  refer  to 
the  rating  category  (such  as  "AAA",  "AA"  and  "A") 
without  regard  to  reHnements  within  a  rating 
category. 


'  First  Boston's  original  application  for  exemptive 
relief  would  have  condilioned  the  exemption  upon 
the  certificates  having  received  a  rating  from  any 
"nationally  recogni2ed  statistical  rating  agency" 
that  is  in  one  of  that  agency's  three  highest  rating 
categories.  Although  the  Department  is  aware  that 
rating  agencies  other  than  SAP's,  Moody's  and  D*P 
currently  qualified  as  "nationally  recognized 
statistical  rating  organizations"  for  purposes  of  Rule 
lSc3-l  under  the  Securities  Exchange  Act  of  1934. 
the  Department  has  decided  to  condition  the 
proposed  exemption  on  attainment  of  the  specified 
ratings  from  S&P's,  Moody's,  or,  in  the  case  of 
certificates  representing  interests  in  trusts 
containing  multi-family  residential  mortgages  or 
commercial  mortgages,  D*P.  Cnrrenlly.  it  appears 
that  asset-backed  securities  underwritten  by  First 
Boston  which  are  backed  by  assets  other  than  multi- 
family  reudential  mortgages  or  commercial 
mortgages  have  been  rated  by  either  SAP's  or 
Moody's  or  both.  First  Boston  represents  that  D*P 
has  rated  sipiiTiCiinUy  more  multi-family  residential 
and  coDunercial  mortgage  pass-through  certificates 
than  SiFs  or  Moody's,  and  that  D&P  has  expertise 
with  respect  fr  these  types  of  mortgages  which  is  at 
least  as  great  as  that  of  SAFs  and  Moody's. 


The  Department  is  not  prepared  at  this 
time  to  grant  such  broad  exemptive 
relief.  The  Department  believes  that  the 
rating  agencies  currently  have  more 
exjjertise  in  rating  certificates 
representing  interests  in  secured,  as 
opposed  to  unsecured,  receivable  trusts. 
Consequently,  the  Department  believes 
that  the  ratings  are  more  indicative  of 
the  relative  safety  of  the  investment 
when  applied  to  trusts  containing 
secured  receivables. 

Moreover,  First  Boston  has 
represented  that  trusts  containing 
different  types  of  receivables  are 
continuously  being  developed  and  rated. 
While  the  Department  would  generally 
prefer  to  be  more  specific  as  to  the  types 
of  assets  contained  in  the  trusts,  the 
Department  recognizes  the  applicant's 
need  for  flexibility.  At  the  same  time, 
the  Department  believes  that  it  is 
appropriate  to  ensure  that  the  rating 
agencies  have  developed  expertise  in 
rating  a  particular  type  of  asset-backed 
security,  and  that  such  security  has  been 
tested  in  the  marketplace,  prior  to  plan 
investment  pursuant  to  this  exemption. 
Consequently,  the  Department  has 
further  conditioned  the  proposed 
exemptive  relief  upon  each  particular 
type  of  asset-backed  security  having 
been  rated  in  one  of  the  three  highest 
rating  categories  for  at  least  one  year, 
and  having  been  sold  to  investors  other 
than  plans  for  at  least  one  year." 

//.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

The  applicant  represents  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  an  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
an  investing  plan.*  In  these  cases,  a 


*  In  referring  to  different  "types"  of  asset-backed 
securities,  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obUgalions 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  tkree  highest  generic  rating  categories  by 
S&Fs  or  Moody's)  and  purchased  by  investors  other 
than  pidns  for  at  least  one  year  prior  to  the  plan's 
investment  pursuant  to  the  proposed  exemption.  In 
this  regard,  the  Department  does  not  intend  to 
require  that  the  particular  assets  contained  in  a 
trust  must  have  been  "seasoned"  (e.g.,  originated  at 
least  one  year  prior  to  the  plan's  investment  in  the 
trust). 

*  In  this  regard,  we  note  thai  the  exemptive  relief 
proposed  herein  i*  limited  to  certificales  with 
respect  to  which  First  Boston  or  any  of  its  affiliates 
is  either  (a)  the  soke  underwriter  or  manager  or 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agent 


direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  imder  section  406(a)(1)(A)  of 
the  Act.'*  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  the  applicant  represents 
that  a  trust  sponsor,  servicer,  trustee, 
insurer,  an  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  The 
applicant  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(bXl). 
and  in  some  cases  section  406(b)(2),  of 
the  Act. 

Moreover,  the  applicant  represents 
that  to  the  extent  there  is  a  plan  asset 
"look  through"  to  the  imderlying  assets 
of  a  trust  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 
obligor  under  receivables  contained  in  a 
trust  may  be  prohibited  by  sections 
406(a)  and  407(a)  of  the  Act 

The  proposed  exemption  from  the 
restrictions  of  section  406(a)  for  the  sale 
of  certificates  closely  follows  the 
exemptive  relief  provided  by  PTE  83-1. 
In  particular.  (1)  the  acquisition  of 
certificates  by  a  plan  most  be  on  terms 
that  are  at  least  as  favorable  to  the  plan 
as  they  would  be  in  an  arm's  length 
transaction  with  an  imrelated  party,  and 
(2)  the  rights  and  interests  evidenced  by 
the  certificates  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  certificates  representing  interests 
in  the  same  trust. 

The  applicant  originally  requested 
broad  section  406(b)  relief  for  the  sale  of 
certificates.  First  Boston  subsequently 
amended  its  application  to  request 
substantially  more  limited  section  406(b) 
relief  for  the  sale  of  certificates.  Under 
the  amendment.  First  Boston  requested 
section  406(b)  relief  for  sales  of 
certificates  by  an  obligor  with  respect  to 
25  percent  or  less  of  the  fair  market 
value  of  obligations  contained  in  the 
trust  or  an  affiliate  of  such  obligor.  In 
requesting  this  relief.  First  Boston 
represented  that  this  25  percent 
limitation  would  function  as  a  "de 


"*  The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  First  Boston,  sales  to  plans 
by  the  sponsor  may  be  exempt  under  PTE  75-1,  Part 
II  (relating  to  purchases  and  sales  of  securities  by 
broker-dealers  and  their  affiliates),  if  First  Boston  is 
not  a  fiduciary  with  respect  to  plan  assets  to  be 
invested  in  certificales. 
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minimis"  test  so  that  First  Boston  would 
not  be  unduly  burdened  with  policing 
the  actions  of  obligors  who  are  also  plan 
fiduciaries. 

In  this  regard,  the  Department  views  a 
five  percent  limitation  as  a  more 
appropriate  measure  for  piuposes  of  a 
"de  minimis"  test.  Consequently,  the 
proposed  exemption  provides  section 
406(b)  relief  for  sales  of  certificates  only 
where  a  person  exercises  its  investment 
discretion  to  invest  a  plan's  assets  in 
certificates  issued  by  a  trust,  five 
percent  or  less  of  whose  assets  consist 
of  obligations  of  that  person  or  an 
affiliate. 

Additionally,  in  the  case  of  an 
acquisition  of  certificates,  section  406(b] 
exemptive  relief  would  be  limited  to 
situations  where  at  least  50  percent  of 
the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
"restricted  group".  This  "restricted 
group"  consists  of  the  trust  sponsor, 
servicer,  or  trustee;  each  provider  of 
credit  support;  each  underwriter  of 
certificates;  or  any  obligor  with  respect 
to  receivables  in  the  trust  constituting 
more  than  five  percent  of  the  fair  market 
value  of  all  receivables  included  in  the 
trust. 

Section  406(b)  reUef  for  sales  of 
certificates  also  would  be  subject  to  the 
following  conditions:  (1)  A  plan's 
investment  in  each  class  of  certificates 
does  not  exceed  25  percent  of  all  of  the 
certificates  of  that  class  outstanding  at 
the  time  of  the  acquisition;  and  (2) 
immediately  after  the  acquisition  of  the 
certificates,  no  more  than  25  percent  of 
the  assets  of  a  plan  with  respect  to 
which  the  fiduciary  has  discretionary 
authority  or  renders  investment  advice 
are  invested  in  certificates  representing 
an  interest  in  trusts  containing  assets 
sold  or  serviced  by  the  same  entity.** 

Also,  section  406(a]  and  (b)  relief  for 
sales  would  apply  only  to  a  plan  which 
is  an  "accredited  investor"  as  defined  in 
Rule  501(a)(1)  of  Regulation  D  under  the 
Securities  Act  of  1933.  To  be  an 
accredited  investor  under  Rule  501(a)(1), 
a  plan  would  need  to  have  at  least  $5 
million  in  assets,  or  the  decision  to 
invest  in  certificates  would  have  to  be 
made  on  behalf  of  the  plan  by  a  bank, 
insurance  company  or  an  investment 
advisor  registered  under  the  Investment 
Advisers  Act  of  1940. 

Finally,  the  proposed  exemptive  relief 
from  the  provisions  of  sections 
406(a)(1)(E),  406(a)(2)  and  407  of  ERISA 
would  not  apply  to  the  acquisition  or 
holding  of  a  certificate  by  a  person  who 
has  discretionary  authority  or  renders 


' '  This  condition  effectively  impotes  a  25  percent 
limit  on  plan  investment  in  trusts  which  have  the 
same  sponsor  or  which  have  the  same  servicer. 


investment  advice  with  respect  to  the 
assets  of  an  "excluded  plan".  Under  the 
exemption,  an  "excluded  plan"  is  a  plan 
with  respect  to  which  any  member  of 
the  restricted  group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  does  not  relieve  a  fiduciary  or 
other  party  in  interest  or  disqualified 
person  &t)m  certain  other  provisions  of 
the  Act  and/or  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
That  section  requires,  among  other 
things,  that  a  fiduciary  discharge  its 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  manner  in  accordance  with 
section  404(a)(1)(B)  of  the  Act.  In 
addition,  it  does  not  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  Before  granting  an  exemption 
under  section  408(a)  of  the  Act  and/or 
section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  affected  plans  and 
of  their  participants  and  beneficiaries, 
and  protective  of  the  rights  of  those 
participants  and  beneficiaries. 

(3)  "The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemption,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describe  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Proposed  Exemption 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  following 
exemption  imder  the  authority  of  section 


408(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  section  4975(c)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  Code),  and  in 
accordance  with  the  Procedures  set 
forth  in  ERISA  Procedure  75-1: 

/.  Transactions 

A.  Effective  November  1, 1985,  the 
restrictions  of  sections  406(a]  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  (plan)  when 
the  sponsor,  servicer,  trustee  or  insurer 
of  a  trust,  the  underwriter  of  the 
certificates  representing  an  interest  in 
the  trust,  or  an  obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A(1)  or  (2). 

Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E). 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  by  any  person 
who  has  discretionary  authority  or 
renders  investment  advice  with  respect 
to  the  assets  of  an  Excluded  Plan. 

B.  Effective  November  1, 1985,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c){l)[E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 
value  of  obligations  or  receivables 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  is  acquired  by  persons 


independent  of  the  members  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advise  are  invested  in 
certificates  representing  an  interest  in 
trust  containing  assets  sold  or  serviced 
by  the  same  entity."  For  purposes  of 
this  subparagraph  B(l)(iv)  only,  an 
entity  will  not  be  considered  to  service 
assets  contained  in  a  trust  if  it  is  merely 
a  subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B(l)  or  (2). 

C.  Effective  November  1. 1985.  the 
restrictions  of  sections  406(a),  40e(b)  and 
407(a]  of  the  Act,  and  the  taxes  imposed 
by  section  4g75(a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  fully 
described  in  the  prospectus  or  private 
offering  memorandum  provided  to. 
investing  plans  before  they  purchase 
certificates  issued  by  the  trust." 

Notwithstanding  the  foregoing,  section 
l.C.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(b)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 


**  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
colleclive  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commin^ed  fund  as 
calculated  on  the  most  recent  preceding  valuation 
dat*  of  Uie  fund. 

"  In  the  case  of  a  private  offering  memorandum, 
such  memorandum  must  contain  the  same 
information  that  would  t>e  disclosed  in  a  prospectus 
if  the  offering  of  the  certificates  was  made  ip  a 
registered  public  offering  under  the  Securities  Act  of 
193S. 


"qualified  administrative  fee"  as  defined 
in  section  III.S. 

D.  Effective  November  1, 1985.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G)  (H)  or 
(I)  of  the  Act  or  section  4975(F).  (G),  (H) 
or  (I)  of  the  Code),  solely  because  of  the 
plan's  ownership  of  certificates. 

//.  General  Conditions 

A.  The  relief  provided  luider  part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust: 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  that  is  in  one 
of  the  three  highest  generic  rating 
categories 

(a)  from  either  Standard  &  Poor's 
Corporation  (SAFs).  Moody's  Investors 
Service.  Inc.  (Moody's)  or  Duff  &  Phelps 
Inc..  if  the  certificates  represent  an 
interest  in  a  trust  containing  obligations 
sectu^d  by  multi-family  residential  or 
commercial  real  property,  or 

(b)  from  either  S&Fs  or  Moody's  if  the 
certificates  represent  an  interest  in  a 
trust  containing  assets  other  than 
obligations  secured  by  multi-family 
residential  or  commercial  real  property; 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occturence  of  one  or  more 
events  of  default  by  the  servicer 

(5)  The  sum  of  all  payments  made  to 
and  retrained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
imderwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 


retained  by  the  sponsor  puirsuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  simi  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbiuvement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  imderwriter,  sponsor, 
trustee,  servicer,  insiver,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  subject  to  the  dvi] 
penalties  which  may  be  assessed  imder 
section  S02(i)  of  the  Act  or  to  ^e  taxes 
imposed  by  sections  4975(a)  artd  (b)  of 
the  Code,  if  the  provision  of  subsection 
IIA(6)  above  is  not  satisfied  with  respect 
to  acquisition  or  holding  by  a  plan  of 
such  certificates,  provided  that  (J)  such 
condition  is  disclosed  in  the  pn^pectus 
or  placement  memorandum;  and  (2)  in 
the  case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  itova.  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  pim:haser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any  such 
transferees  will  be  required  to  make  a 
written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A(6)  above.  -> 

///.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means  a  certificate 

(1)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust; 

(2)  that  entities  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trusts;  and 

(3)  with  respect  to  which  First  Boston 
or  a&y  of  its  affiliates  is  either  (a)  Uie 
sole  underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (b)  a  selling  or  placeiment  agent;  ■■. 
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B.  "Thist"  means  an  investment  pool, 
the  corpus  of  wiiich  is  iwkl  in  trust  and 
consists  solely  of: 

(1)  eitlter. 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans): 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  teases,  as  defined  in  secticHi 
ULT):' 

(c)  obligatioos  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
sectu^d  by  leasehold  interest  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehide 
leases  (as  defined  in  section  DLU); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates."  as  defined 
in  29  CFR  section  24ia3-l(n(iM2): 

(f)  fractional  undivided  intoests  in 
any  of  the  obligations  described  in 
clauses  (a)-{e)  of  this  subsection  B(l); 

(2)  jttofeity  which  has  secured  any  of 
the  obligations  described  in  subsection 
B{i): 

(3)  undistributed  cash;  and 

(4)  rights  under  any  insurance 
policies,  third-party  guarantees, 
contracts  or  suretyship  and  other  credit 
suppwt  arrangements  with  respect  to 
any  obligations  described  in  subsection 
B(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  imle&s:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii]  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&Fs  or  Moody's  for  at 
least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C  "Underwriter"  means: 

(1)  First  Boston: 

(21  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  First  Boston;  ot 


(3)  any  member  of  an  underwriting 
syndicate  of  which  First  Boston  or  a 
person  described  in  (2)  is  a  manager  or 
co-manager  writh  respect  to  the 
certificates. 

D.  "Sponsor**  means  the  entity  that 
organizes  a  tmat  by  depoaiting 
obligations  therein  in  exchange  for 
cert^Scates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fiilly  re^tonaible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
receivables  contained  in  Ae  trust  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  receivaUes  contained  in  tiie 
trust,  including  the  master  servicer  and 
any  subservicer. 

H.  'Trustee"  means  the  trustee  of  the 
trust. 

I.  "Insurer'*  means  the  insurer  <v 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  trust 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust 

).  "Obhgator"  means  any  person. 
other  than  the  insurer,  that  is  obligated 
to  make  payments  with  respect  to  any 
obligaticm  or  receivable  included  in  the 
trust.  Where  a  tmst  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligator"  shall  also  indude  any  owner 
of  property  sobject  to  any  lease  included 
in  the  trust,  or  subiect  to  any  lease 
securing  an  obhgation  included  in  the 
trust. 

K.  "Exduded  Plan"  means  any  plan 
with  respect  to  which  any  memb«  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act 

L.  "Restricted  Groop"  with  respect  to 
a  class  of  certificates  means: 

(1)  Eadi  underwriter 

(2)  Each  insurer. 

(3)  The  sponsor, 

(4)  The  trustee: 

(5)  Each  servicer. 

(6)  Any  obligator  with  re^>ect  to 
obligations  or  receivable  included  in  the 
trust  constituting  more  than  5  percent  of 
the  aggregate  unamortixed  principal 
balance  (^  the  assets  in  the  trust 
determined  on  the  date  of  the  initial 
issuance  of  certificates  by  the  trust;  or 

(7]  Any  affiliate  of  a  person  described 
in  (1H&)  ahove. 


M.  "Affiliate"  oi  another  person 

includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling  oontroUed  by.  or  under 
common  amaknl  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  e  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  perscHi:  and 

(3)  Any  corporation  or  partnership  of 
which  siich  other  person  is  an  officer. 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  infloence  over  the 
management  or  poKcies  of  a  person 
other  than  an  indrvidnal. 

O.  A  person  will  be  "independent"  of 
another  person  only  i£ 

(1]  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  indudes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (induding  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  tiaey  would  l)e  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private  offering 
memorandum  is  provided  to  an 
investing  plan  prior  to  the  time  the  plan 
enters  into  the  forward  delivery 
commitment'  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  indudes  both  mandatory 
contracts  (whidi  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to.  ' 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  section  255a408o-2. 

S.  "Qualified  Administi^aUve  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
faihne  to  act  by  the  obligator  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations: 


(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  hi  (1); 

(3)  The  ability  to  charge  the  fee,  the 
cuxumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
poolhig  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note  Secured 
By  A  Lease"  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  ri^ts  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehide  installment  loan  contract 

Signed  at  Washington.  DC,  this  23rd  day  of 
December,  1988. 
Robert  |.  Doyle, 

Director  of  Regulations  and  Interpretations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  88-29985  Filed  12-28-88;  8:45  am] 
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Employee  Berwfit  Plans;  Exemption: 
Goldman.  Sachs  *  Ca  (Qoldman 
Sachs)  Located  in  New  York,  NY 

AOENCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACnoM:  Notice  of  Proposed  Exemption. 


summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986  (the  Code).  The 
exemption  would  exempt  transactions 
relating  to  the  organization  and 
operation  of  certain  asset  pool 
investment  trusts  (tivsts).  and  the 


acquisition  and  holding  by  employee 
benefit  plans  (plans)  of  certain  asset- 
backed  pass-through  certificates 
(certificates))  representing  interests  in 
those  investinent  trusts.  The  exemption, 
if  granted,  would  affect  participants  and 
beneficiaries  of  plans  investing  in 
certificates,  the  sponsors,  servicers, 
trustees  and  insurers  of  the  trusts,  tiie 
underwriters  of  certificates,  and  obligors 
with  respect  to  receivables  contained  in 
the  trusts. 

EFrecnvE  OATi:  If  granted,  this 
exemption  would  be  effective  January  1. 
1987. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Deparbnent  of  Labor  by  February  13. 
1989. 

AOORCSS:  All  written  comments  and 
requests  for  a  hearing  (preferably  at 
least  three  copies)  should  be  sent  to  the 
Office  of  Regiilations  and 
Interpretations.  Pensions  and  Welfare 
Benefits  Administration,  Room  N-5671, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  Attention:  Application  No.  D- 
7573.  The  application  for  exemption  and 
the  comments  received  will  be  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Adminisb-ation,  U.S. 
Deparbnent  of  Labor.  Room  N-5507.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210. 

FOn  niRTHER  INFORMATION  CONTACT: 

Paul  Kelty  of  the  Department  telephone 
(202)  523-8883.  This  is  not  a  toll-ftee 
number. 

SUPPLEMENTARY  INFORMATION: 

Notice  is  given  of  the  pendency  before 
the  Department  of  an  application  for 
exemption  fitjm  the  restrictions  of 
sections  406(a),  406(b)  and  407(a)  of  the 
Act  and  fit)m  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  Goldman 
Sachs  requested  the  exemption  in  an 
application  filed  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975). 

Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978)  ti-ansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department* 


Summary  of  Facts  and  Representations 

The  facts  and  representations 
contained  in  the  application  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  Goldman  Sachs  is  a  full-service 
global  banking  organization  that 
engages  in  securities  transactions  as 
both  a  principal  and  agent  and  which 
provides  underwriting,  research  and 
finandal  services  to  institutional 
corporate  and  private  investment  clients 
as  well  as  governments,  foundations  and 
charitable  organizations.  Goldman 
Sachs  is  one  of  only  a  few  firms  that  are 
members  of  the  New  Yorii.  London  and 
Tokyo  exchanges  and  are  actively 
involved  in  the  equity  and  debt  markets 
of  those  finandal  centers.  The  firm  is 
prominent  in  Eurobond  and  Euroequity 
markets  and  is  a  major  factor  in 
international  government  securities 
markets,  international  research  and 
foreign  exchange.  Goldman  Sachs  has 
extensive  experience  in  underwriting 
and  trading  asset-backed  pass-through 
securities  such  as  the  certificates. 

Trust  Assets 

2.  Goldman  Sachs  seeks  exemptive 
relief  to  permit  plans  to  invest  in  pass- 
tluough  certificates  representing 
undivided  interests  in  the  following 
categories  of  trusts:  (1)  Single  and  multi- 
family  residential  or  commercial 
mortgage  investment  trusts;  •  (2)  motor 
vehicles  receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.* 


'  References  in  (he  remainder  of  the  preamble  to 
■peciric  sections  of  the  Act  refer  also  to  the 
corresponding  sections  of  the  Code. 


*  The  Department  notes  thai  PTE  S3-1  (48  FR  885. 
January  7, 1963),  a  class  exemption  for  mortgage 
pool  investment  trusts,  /ould  generally  apply  to 
trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  63-1  are  meL  Goldman  Sachs  requests  relief 
for  single-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure. 

*  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  %vith 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Mortgage 
Corporation  (FHLMC),  or  the  Federal  National 
Mortgage  Association  (FNMA).  The  Department's 
regiilalion  relating  to  the  definition  of  plan  assets 
(29  CFR  2510.3-101(1))  provides  that  where  a  plan 
acquires  a  guaranteed  governmental  mortgage  pool 
certificate,  the  plan's  assets  include  the  certificate 
and  all  of  its  rights  with  respect  to  such  certificate 
under  applicable  law.  but  do  not  solely  by  reasoa 
of  the  plan's  holding  of  such  cerlincale.  The 
applicant  is  requesting  exemptive  relief  for  trusts 
containing  guaranteed  governmental  mortgage  pool 
certificales.  because  the  certificates  in  the  (rusts  are 
plan  assets. 
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3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  oo  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
In  all  cases,  the  term  of  any  ground 
lease  to  secure  a  mortgage  will  be  at 
least  ten  years  longer  than  the  tenn  of 
that  mortgage. 

Thrst  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  ■  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust,  by  an 
affihate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

Prior  to  the  closing  date,  the  sponsor 
acquires  legal  title  to  all  assets  selected 
for  the  trust,  establishes  the  trust  and 
designate*  an  independent  entity  as 
trustee.  On  the  closing  date,  the  sponsor 
conveys  to  the  trust  legal  title  to  the 
assets,  and  the  trustee  issues  certificates 
representing  fractional  undivided 
interests  in  the  trust  assets.  Goldman 
Sachs,  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  vrith  respect  to  the  sale 
of  the  certificates.  Most  sales  will  be 
either  firm  commitment  underwritings  or 
private  placements.  In  connection  with  a 
private  placement,  Goldman  Sachs  may 
act  either  as  agent  or  principaL 
Goldman  Sachs  may  also  act  as  the  lead 
imderwriler  for  a  sjmdicate  of  securities 
underwriters. 

Certificateholders  are  entitled  to 
receive  monthly  or  quarterly 
installments  of  principal  and/or  interest. 
or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass- through  rate — which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  Goldman  Sachs 
requests  exemptive  relief  for  two  types 
of  muhi-class  certificates:  "strip" 
certificates  and  "fast-pay/slow-pey" 
certificates.  Strip  certificates  are  a  type 
of  security  in  which  the  stream  of 
interest  payments  on  mortgages  is  split 
from  the  flow  of  principal  payments  and 


separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest.* 

'Tast-pay /slow-pay'*  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities.  Interest  and/ or  principal 
payments  received  on  the  underlying 
receivables  are  distributed  first  to  the 
class  of  certificates  having  the  earliest 
stated  maturity  of  principal,  and  only 
when  that  class  of  certificates  have  been 
paid  in  full  (or  has  received  a  specified 
amount)  will  distributions  be  made  with 
respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  wiB 
proceed  in  like  manner  until  all  the 
certificateholders  have  been  paid  in  fulL 
The  only  difference  between  this  multi- 
class  pass-through  arrangement  and  a 
single-class  pass-throu^  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case. 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underiying 
assets.  In  neither  case  will  the  rights  of  a 
plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underiying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  le&s 
than  the  amount  required  to  be  so 
distributed,  all  certificateholders  will 
share  in  the  amount  distributed  an  a  pro 
rata  basis. 

6.  For  tax  reasons,  the  truat  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for 
substitution  of  assets  by  the  sponsor 
only  in  the  event  of  defects  in  loan  or 
lease  documentation  discovered  within 
a  relatively  short  time  after  issuance  oC 
trust  cert^icates  (within  120  days, 
except  in  the  case  of  30-year  obligations 
in  which  case  the  period  may  be  as  long 
as  two  years).  Goldman  Sachs 
represents  that  the  sponsor's  "right  of 
substitution"  is  in  effect  a  remedy  for 
certificateholders  In  the  event  of  the 
sponsor's  breach  of  its  warranty  or 


*  It  M  tin  Depaitmnr*  ■ndcnUndiat  tiMl  wbne 
a  plan  invMU  in  RmI  Eatato  Mortgage  tavaataMul 
Conduit  (RBMIC)  "residual"  intcrctt  certlftcalea  to 
which  thi*  axamplion  appJia*.  aofne  oi  the  lacaiiw 
raoeircd  by  Iha  plaa  aa  a  raaoh  tt  aach  iBvealBMl 
may  b«  oonaidarad  mmtfttad  tMaktaaa  tax^ia 
Income  lo  the  plan,  which  ia  aubiect  to  Incoroa  tax 
under  the  Code.  Tlie  Department  emphasizes  that 
the  prudence  re«|»iiameiH  of  ERISA  taction 
404(a)(1)(B|  would  require  plan  fiduciaries  to 
carefully  consider  this  and  other  tax  conaequeaccs 
prior  to  causing  plan  assets  to  be  Invested  in 
cretiflcatea  pursuant  to  this  exempUotL 


representations  regarding  the  assets  in  a 
trust.  Any  obligation  so  substituted  is 
required  to  have  characteristics 
substantially  similar  to  those  of  the 
original  obligation. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  oertificatebcrfdeis. 

Parties  to  Ttonsactiorts 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (oUigor),  such  as  a 
homeowner  or  automobile  purchase,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivable*  included  in 
the  trusts  will  be  businesses 
experienced  in  the  origination  of 
receivables  of  the  types  included  in  a 
trust.  Each  trust  may  contain  assets  of 
one  or  more  originators.  The  originator 
of  the  receivables  may  also  function  as 
the  trust  sponsor  or  servicer. 

8.  The  duties  of  a  trust  sponsor  are 
tyiHcally  limited  to  depositing 
receivables  in  a  trust  in  exchange  of 
certificates  issued  by  the  trust  that  are 
then  sold  to  investors.  The  sponsor  of  a 
trust  typically  selects  the  trustee. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  tnisL  The 
trustee  is  also  a  party  to  or  beneficiary 
of  all  the  documents  and  instruments 
deposited  in  the  trust,  and  as  such  ia 
responsible  for  enforcing  all  the  rights 
created  thereby  in  facor  oi 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Goldman  Sachs,  the  trust  sponsor  or  the 
servicer.  Goldman  Sachs  represents  that 
the  trustee  will  be  a  substantial 
financial  institution  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
servicer. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functi*ons  typically  involve,  among  other 
things,  noticing  borrowers  of  amounts 
due  on  receivables,  maintainiitg  records 
of  payments  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivable* 
on  behalf  of  the  owner*  of  the  related 


series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  fi-om  the 
perspective  of  the  borrower  by  the  local 
subjHsrvicer,  while  the  investor's 
perspective  is  Uiat  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  cuiginator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  Goldman  Sachs.  In 
some  cases,  however,  affiliates  of 
Goldman  Sachs  may  originate  or  service 
receivables  included  in  a  trust,  or  may 
sponsor  a  trust. 

Certificate  Price,  Pasa-Through  Rate 
and  Fees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
finance  company  pursuant  to  a  purchase 
and  sale  agreement  related  to  the 
specific  offering  of  certificates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust 
The  sponsor  sells  these  certificates  for 
cash  to  investors  or  securities 
underwriters. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  fi-om  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  generally  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus  a 
specified  servicing  fee.*  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  There  is  a  direct 
relationship  between  the  price  of 
certificates  and  the  pass-through  rate. 
For  example,  if  certificates  backed  by 


*  The  pass-through  rate  on  ccftiTicalea 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"prindpaJ"  and  "tntcrest"  compooenti  based  on  an 
inplicit  interest  rale. 


comparable  pools  of  mortgages  are  sold 
at  different  paas-throu^  rates,  the 
certificates  having  the  hi^wr  pass- 
through  rate  would  have  a  hitter 
purchase  price. 

13.  As  compensation  for  performing  its 
serivdng  duties,  the  servicer  (who  may 
also  be  the  sponsor,  and  receive  fees  for 
acting  in  that  capacity)  will  typically 
retain  most  or  all  of  the  difference 
between  payments  received  on  the 
receivables  and  payments  payable  (at 
the  pass-thnmgh  rate)  to 
certificatesholders.  The  servicer  may 
receive  additional  compensation  by 
having  the  use  of  the  amounts  paid  on 
the  receivables  between  the  time  they 
are  received  by  the  servicer  and  the 
time  they  are  due  to  the  trust  (which 
time  is  set  forth  in  the  pooling  and 
servicing  agreement).  The  servicer  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust,  including 
the  trustee's  fee,  out  of  its  sovicing 
compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  inm 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  paid  out  of  the  pajrments 
recerved  on  the  receivables  in  excess  of 
the  pass-throu^  payments  made  to 
certificateholders. 

14.  The  servicer(s)  may  be  entitied  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees 
and  other  fees  related  to  the 
modification  of  the  terms  of  an 
obligation  as  permitted  by  the 
provisions  of  the  pooling  and  servicing 
agreement  (including  the  partial  release 
of  collateral  to  the  extent  provided 
therein);  and  (c)  fees  and  charges 
associated  with  foreclosure  or 
repossession,  the  management  of 
foreclosed  or  repossessed  property,  or 
any  conversion  of  a  secured  obligation 
into  cash  proceeds,  upon  default  of  an 
obligation  held  by  a  trust 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  maybe 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
plac»  these  pa}rments  in  non-interest 


bearing  accounts  in  itself  or  to 
commingle  such  pajrments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
the  event  that  payments  on  receivables 
are  held  in  non-interest  bearing 
acconnts  or  commingled  with  the 
servicer's  fimds,  the  servicer  will  be 
required  to  make  deposits  attributable 
to  such  payments  by  a  date  specified  in 
the  pooling  and  servicing  agreement  into 
an  account  from  which  payments  are 
made  to  certificateholders. 

16.  Goldman  Sachs  will  receive  a  fee 
in  exchange  for  its  services  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  securities  underwriting, 
this  fee  would  normally  consist  of  the 
difference  between  what  Goldman 
Sachs  receives  for  the  certificates  that  it 
distributes  and  what  it  pays  the  sponsw 
for  those  certificates.  In  a  private 
placement  the  fee  normally  takes  the 
form  of  an  agency  commission  paid  by 
the  sponsor. 

Purchase  of  Receivables  by  Servicer 

17.  The  applicant  represents  that  as 
the  principaJ  amoimt  of  the  receivables 
in  a  trust  is  reduced  by  payment  or 
repurchase,  the  cost  of  administering  the 
trust  generally  increases,  making  the 
servicing  of  the  trust  prohibitively 
e}q>ensive  at  some  point  Consequentiy, 
the  pooling  and  servicing  agreement 
generally  provides  that  the  servicer  may 
purchase  a  receivable  included  in  the 
trust  when  the  balance  payable  on  the 
receivable  is  reduced  to  a  specified 
percentage  (usually  5  or  10  percent)  of 
the  initial  balance. 

The  repurchase  price  for  sudi  an 
option  is  set  at  a  level  such  that  the 
certificateholders  will  receive  the  full 
amount  on  all  of  the  receivables  held  by 
the  trust  plus  the  accrued  interest  at  the 
pass-through  rate  plus  the  full  amount  of 
property,  if  any.  that  has  been  acquired 
by  the  trust  through  collections  on  or 
liquidations  of  the  receivables. 

Certificates  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  Standard  &  Poor's 
Corporation  (S*Ps),  Moody's  Investors 
Service,  Ina  (Moody's),  or.  in  the  case  of 
certificates  representing  interests  in 
trusts  ccmtaining  multi-family  residential 
mortgages  or  commercial  mortgages. 
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Duff  &  Phelps  Inc.  (D&P).  Insurance  or 
other  credit  support  (such  as  surety 
bonds,  letters,  of  credit,  reserve  funds  or 
guarantees)  will  be  obtained  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certiflcates  to  attain  the  desired  rating. 
The  amount  of  credit  support  is  set  by 
the  rating  agencies  at  a  level  that  is  a 
multiple  of  the  very  worst  historical 
credit  loss  experience  for  obligations  of 
the  type  included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.,  act  as  an  insurer).  In  these  cases, 
the  master  servicer  will  first  advance 
funv* «  in  a  timely  manner  to  cover  any 
delinquent  payments  to  the  extent  that  it 
expects  to  recover  those  moneys  out  of 
future  payments,  or  the  master  servicer, 
as  the  provider  of  the  credit  support, 
will  be  called  upon  (by  itself  on  behalf 
of  the  trustee  or  directly  by  the  trustee) 
to  provide  funds  in  such  capacity  to 
cover  such  payments  to  the  full  extent  of 
its  obligations  under  the  credit  support 
mechanism. 

If  the  master  servicer,  fails  to  advance 
funds  and  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  the  trustee 
may  exercise  its  rights  as  beneficiary  of 
the  credit  support  to  obtain  funds  under 
the  credit  support  mechanism. 
Therefore,  in  all  cases,  the  independent 
trustee  will  be  ultimately  responsible  for 
deciding  when  to  exercise  its  rights  as 
beneficiary  of  that  credit  support. 

When  the  master  servicer,  advances 
funds,  the  amounts  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer,  provides  credit  support  to  the 
trust,  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  dollar  limit  on  the  credit 
support  declines  as  payments  on 
receivables  included  in  the  trust  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  llie  master  servicer,  has  servicing 
guidehnes  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer,  to 
follow  its  normal  servicing  guidelines 


and  will  set  forth  the  master  servicer's 
gsneral  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  firequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly  or  quarterly,  as  set  forth  in  the 
pooling  and  servicing  agreement),  the 
master  servicer  is  required  to  report  to 
the  independent  trustee  the  amount  of 
all  past-due  payments  and  the  amount 
of  all  servicer  advances,  along  with 
other  ciurent  information  as  to 
collections  on  the  receivables  and 
draws  upon  the  credit  support.  Further, 
the  master  servicer  is  required  to  deliver 
to  the  trustee  annually  a  certificate  of  an 
executive  officer  of  the  master  servicer 
stating  that  a  review  of  the  servicing 
activities  has  been  made  under  such 
officer's  supervision,  and  either  stating 
that  the  master  servicer  has  fulfilled  all 
of  its  obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  tmder  any  of  its 
obligations,  specifying  any  such  default 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountant's  review  are  delivered  to  the 
trustee; 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amoimt  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount, 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  floor 
amount  is  effective  until  the  end  of  life 
of  the  trust,  there  are  no  proportionate 
reductions  in  the  credit  support  amount 
caused  by  reductions  in  the  pool 
principal  balance.  Indeed,  since  the  floor 
is  a  fixed  dollar  amount,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  principal  balance 
during  the  period  that  the  floor  is  in 
effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  offering  memorandum  will  be 
furnished  to  investing  plans.  The 
prospectus  or  private  offering 
memorandum  will  contain  information 


pertinent  to  a  plan's  decision  to  invest  in 
the  certificates,  including: 

(a)  Information  concerning  the 
certiffcates,  including  payment  terms, 
tax  consequences  of  owning  and  selling 
certificates,  the  legal  investment  status 
and  rating  of  the  certificates,  and  any 
risk  factors  with  respect  to  the 
certificates; 

(b)  Information  about  the  underlying 
receivables,  including  the  types  of 
receivables,  the  diversification  of  the 
receivables,  their  payment  terms,  and 
legal  aspects  of  the  receivables; 

(c)  Information  about  the  servicing  of 
the  receivables,  including  the  identity  of 
the  master  servicer  and  servicing 
compensation: 

(d)  Information  about  the  sponsor  of 
the  trust; 

(e)  A  full  description  of  all  material 
provisions  of  the  pooling  and  servicing 
agreement;  and 

(f)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any. 
for  such  certificates. 

21.  Certificateholders  will  be  provided 
with  information  concerning  the  amount 
of  principal  and  interest  to  be  paid  on 
certificates  at  least  as  frequently  as 
distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
status  of  the  trust. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  master 
servicer  or  the  sponsor  will  file  such 
periodic  reports  as  may  be  required  to 
be  filed  under  the  Securities  Exchange 
Act  of  1934.  Although  some  trusts  that 
offer  certificates  in  a  public  offering  will 
file  quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  form 
8-K  to  report  material  developments 
concerning  the  trust  and  the  certificates. 
While  the  Securities  and  Exchange 
Commission's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
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status  of  the  trust  and  Its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  asset*,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  {^repayments,  delinquencies, 
servicer  advances,  defaults  ami 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  will  also  be  delivered  or 
made  available  to  the  rating  agencies  or 
agencies  that  have  rated  the  trust's 
certificates.  Such  report  will  be 
available  to  investors  and  its 
availability  will  be  made  known  to 
potential  investors.  In  addition, 
promptly  after  each  distribution  date, 
certificateholders  will  receive  a 
statement  summarizing  information 
regarding  the  trust  and  its  assets, 
including  underlying  obligations. 

Secondary  Market  Transactions 

24.  Goldman  Sachs  normally  attempts 
to  make  a  market  for  securities  for 
which  it  is  leading  or  co-managing 
underwriter.  It  is  also  Goldman  Sachs' 
policy  to  facilitate  sales  by  investors 
who  purchase  certificates  if  Goldman 
Sachs  has  acted  as  agent  or  principal  in 
the  original  placement  of  the  certificates 
and  if  such  investors  request  Goldman 
Sachs'  assistance. 

Retroactive  Relief 

25.  Goldman  Sachs  represents  that  it 
has  engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  since  January  1987,  it  is 
possible  that  some  transactions  may 
have  occurred  that  arguably  would  be 
prohibited.  For  example,  because  many 
certificates  are  held  in  street  or  nominee 
name,  it  is  not  always  possible  to 
identify  whether  the  percentage  interest 
of  plans  in  a  trust  is  or  is  not 
"significant"  for  purposes  of  the 
Department's  regulation  relating  to  the 
definition  of  plan  assets  (29  CFR  2510.3- 
101(f)).  In  addition,  with  respect  to  the 
"publicly-offered  security"  exception 
contained  in  that  regulation  (29  CFR 
2510.3-lOlfb)).  Goldman  Sachs 
represents  that  it  is  difficult  to 
determine  whether  each  purchaser  of  a 
certificate  is  independent  of  all  other 
purchasers. 

Summary 

2S.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  follov^ring: 
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(a)  The  trust  contain  "fixed  pools'  of 
assets.  There  is  Kttle  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  die  three 
highest  rating  categories  by  SSFs. 
Moody's  or  D&P.  Credit  support  *rill  be 
obtained  to  the  extent  necessary  to 
attain  the  desired  rating; 

(c)  All  transactions  for  which 
Goldman  Sachs  seeks  exemptive  relief 
will  be  governed  by  the  pooling  and 
servicing  agreement,  which  is  made 
available  to  plan  fiduciaries  fw  their 
review  prior  to  the  plan's  investment  in 
certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Goldman  Sachs  has  made,  and 
anticipates  that  it  will  continue  to  make, 
a  secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

The  exemptive  rehef  proposed  herein 
is  similar  to  that  provided  in  PTE  81-7 
(46  PR  7520.  January  23. 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  885.  January  7. 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  pro\ided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief  from 
section  406  (b)(1)  and  (b)(2)  of  ERISA  for 
the  above-described  transactions  when 
the  sponsor,  trustee  or  insurer  of  the 
trust  is  a  fiduciary  with  respect  to  the 
plan  assets  invested  in  such  certificates, 
provided  that  additional  conditions  set 
forth  in  the  exemption  are  met.  In 
particular,  section  406(b)  relief  is 
conditioned  upon  the  approval  of  the 
transaction  by  an  independent  fiduciary. 
Moreover,  the  total  value  of  certificates 
purchased  by  a  plan  must  not  exceed  25 
percent  of  the  amount  of  the  issue,  and 
at  least  50  percent  of  the  aggregate 
amount  of  the  issue  must  be  acquired  by 
persons  independent  of  the  trust 
sponsor,  trustee  or  insurer.  Finally.  PTE 
83^-1  provides  conditional  exemptive 
relief  from  section  406  (a)  and  (b)  of 
ERISA  for  transactions  in  connection 


with  the  servicing  and  operation  of  the 
mortgage  trust 

Under  PTE  83-1.  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83-1 
in  the  following  major  respects:  (1)  The 
proposed  exemption  provides  individual 
exemptive  relief  rather  than  class  relief; 
(2)  The  proposed  exemption  covers 
transactions  involving  trusts  ctMitaining 
a  broader  range  of  assets  than  single- 
family  residential  mortgages;  (3)  Instead 
of  requiring  a  system  for  insuring  the 
pooled  receivables,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  of  the 
three  highest  ratings  available  from 
S&P's,  Moody's  or  D&P  (insurance  or 
other  credit  support  would  be  obtained 
only  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating): 
and  (4)  The  proposed  exemption 
provides  more  limited  section  406(b)  and 
section  407  relief  for  sales  transactions. 

/.  Ratings  of  Certificates 

A.  Rating  Process 

Representatives  of  the  Department 
have  met  with  representatives  of  S&Fs, 
Moody's  and  D&P  to  discuss  the  rating 
process.  Set  forth  below  is  a  summary  of 
the  information  supplied  to  the 
Department  by  these  rating  agencies. 

The  sponsor  of  a  mortgage  pool 
initiates  the  rating  process  by  requesting 
a  specific  rating  from  the  rating  agency. 
The  rating  agency  then  analyzes  the 
security  for  credit  risk,  structural  risk, 
and  le^  risk. 

In  the  course  of  establishing  a  rating, 
the  rating  agency  investigates  the 
originators'  and  servicers'  policies  and 
track  records  in  handling  defaults  and 
delinquencies  as  well  as  their 
foreclosure  procedures  and  actual  loss 
record.  The  rating  agency  evaluates  the 
loan  appraisal  process  and  the  training 
of  the  personnel  involved.  The  rating 
agency  then  performs  statistical 
analysis  to  determine  how  existing 
factors  correlate  with  the  known  default 
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rates.  This  analysis  is  performed  with 
respect  to  loan  to  value  ratios, 
geographic  location,  type  of  asset,  and 
interest  rates.  The  rating  agency  also 
considers  the  economic  stability  of  the 
entity  providing  credit  support. 
Furthermore,  the  rating  agency 
considers  any  ability  of  the  trust 
servicer  to  commingle  trust  funds  with 
its  own.  and  the  extent  to  which  and 
conditions  under  which  collateral  may 
be  substituted. 

From  its  analysis,  the  rating  agency 
determines  the  amount  of  credit  support 
required  in  order  for  the  issue  to  receive 
the  requested  rating. 

Generally,  the  analyzed  degree  of 
investment  risk  (that  is,  the  overall 
investment  risk,  taking  into  account 
credit  risk,  structural  risk,  and  legal  risk] 
associated  with  a  particular  rating  will 
be  the  same  regardless  of  the  type  of 
instrument  being  rated  and  the  nature  of 
the  collateral  (including  credit  support) 
covering  the  instrument. 

Securities  rated  in  one  of  the  four 
highest  generic  rating  categories  by 
S&Fs.  Moody's  or  D&P  are  considered 
to  be  "investment  grade"  securities. 

Both  S&P's  and  Mody's  have 
established  refinements  to  further 
distinguish  among  securities  within  a 
given  rating  category.  S&Fs  uses  "  +  " 
and  "— "  to  designate  such  refinements. 
For  instance,  securities  rated  in  the 
"AA"  category  may  be  rated  "AA+", 
"AA"  or  "AA— ".  Likewise,  Moody's 
uses  numerals  to  designate  refinements 
within  a  rating  category,  such  as  "Aal", 
"Aa2"  or  "Aa3".« 

D&P  ratings  of  1-7  are  assigned  to 
securities  rated  by  D&P  in  the  three 
highest  "generic"  rating  categories  of 
'Triple  A",  "Double  A"  and  "Single  A". 
Securities  in  D&P's  generic  'Triple  A" 
category  receive  a  D&P  rating  of  "1"; 
securities  in  D&P's  "Double  A"  generic 
category  receive  a  D&P  rating  ranging 
from  "2"  to  "4";  securities  in  D&P's 
"Single  A"  generic  category  receive  a 
D&P  rating  ranging  from  "5"  to  "7". 

B.  Rating  Condition 

After  consideration  of  the 
representations  of  the  applicant,  and  the 
information  provided  by  S&P's,  Moody's 
and  D&P,  the  Department  has  decided  to 
condition  exemptive  relief  upon  the 
certificates  in  which  a  plan  invests 
having  attained  a  rating  in  one  of  the 


three  highest  generic  rating  categories 
from  S&P's,  Moody's,  or,  in  the  case  of 
certificates  representing  interests  in 
trust  containing  multi-family  residential 
mortgages  or  conunercial  mortgages, 
D&P.' 

The  Department  believes  that  the 
rating  condition  will  permit  the 
applicant  flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables,  while  ensuring  that 
the  interests  of  plans  holding  certificates 
are  adequately  protected.  In  particular, 
in  rating  certificates,  S&P's,  Moody's 
and  D&P  take  into  account  such  factors 
as  commingling  of  funds  and  conflicts  of 
interest  of  the  trust  sponsor  and  servicer 
(including  conflicts  of  interests  that  may 
arise  where  the  servicer  or  an  affiliate  of 
the  servicer  provides  credit  support  to  a 
trust). 

However,  the  Department  is  not 
prepared  to  rely  solely  on 
determinations  made  by  these  rating 
agencies  in  providing  exemptive  relief. 
In  this  regard,  the  applicant  originally 
requested  that  exemptive  relief  apply  to 
trusts  containing  any  type  of 
receivable — secured  or  unsecured — 
provided  that  the  rating  condition  is  met. 
The  Department  is  not  prepared  at  this 
time  to  grant  such  broad  exemptive 
relief.  "The  Department  believes  that  the 
rating  agencies  currently  have  more 
expertise  in  rating  certificates 
representing  interests  in  secured,  as 
opposed  to  unsecured,  receivables 
trusts.  Consequently,  the  Department 
believes  that  the  ratings  are  more 
indicative  of  the  relative  safety  of  the 
investment  when  applied  to  trusts 
containing  sectired  receivables. 

The  Department  believes  that  it  is 
appropriate  to  ensure  that  the  rating 
agencies  have  developed  expertise  in 
rating  a  particular  type  of  asset-backed 
security,  and  that  such  security  has  been 
tested  in  the  marketplace,  prior  to  plan 
investment  pursuant  to  this  exemption. 
Consequently,  the  Department  has 


*  The  proposed  exemption  conditions  exemptive 
relief  upon  the  certiricales  in  which  the  plan  invests 
having  been  rated  in  one  of  the  three  highest 
"generic"  rating  categories  by  SAP's,  Moody's,  or 
DftP.  The  term  "generic"  is  included  to  make  clear 
that  the  Department  intends  the  condition  to  refer  to 
the  rating  category  (such  as  "AAA".  "AA"  and  "A") 
without  regard  to  refinements  within  a  rating 
category. 


^  Although  the  Department  is  aware  that  rating 
agencies  other  than  SAFs,  Moody's  and  DAP 
currently  qualify  as  "nationally  recognized 
statistical  rating  organizations"  for  purposes  of  Rule 
15c3-l  under  the  Securities  Exchange  Act  of  1934, 
the  Department  has  decided  to  condition  the 
proposed  exemption  on  attainment  of  the  specified 
ratings  from  S&Fs,  Moodys,  or,  in  the  case  of 
certificates  representing  interests  in  trusts 
containing  multi-family  residential  mortgages  or 
commercial  mortgages.  DaP.  Currently,  it  appears 
that  asset-backed  securities  underwritten  by 
Goldman  Sachs  which  are  backed  by  assets  other 
than  multi-family  residential  mortgages  or 
commercial  mortgages  have  been  rated  by  either 
S&P's  or  Moody's  or  both.  Goldman  Sachs 
represents  that  D&P  has  rated  significantly  more 
multi-family  residential  and  commercial  mortgage 
pass-through  certificates  than  S&P's  or  Moody's, 
and  that  D&P  has  expertise  with  respect  to  these 
types  of  mortgages  which  is  at  least  as  great  as  that 
of  S&Fs  and  Moody's. 


fiulher  conditioned  the  proposed 
exemptive  relief  upon  each  particular 
type  of  asset-backed  security  having 
been  rated  in  one  of  the  three  highest 
rating  categories  for  at  least  one  year, 
and  having  been  sold  to  investors  other 
than  plans  for  at  least  one  year.* 

//.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

The  applicant  represents  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  an  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
an  investing  plan.'  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act.i"  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  the  applicant  represents 
that  a  trust  sponsor,  servicer,  trustee, 
insurer,  an  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  The 
applicant  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 


•  In  referring  to  different  "types"  of  asset-backed 
securities,  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgagee,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
S&Fs  or  Moody's)  and  purchased  by  investors  other 
than  plans  for  at  least  one  year  prior  to  the  plan's 
investment  pursuant  to  the  proposed  exemption.  In 
this  regard,  the  Department  does  not  intend  to 
require  that  the  particular  assets  contained  in  a 
trust  must  have  been  "seasoned"  (e.g.,  originated  at 
least  one  year  prior  to  the  plan's  investment  in  the 
trust). 

•  In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  ceriificates  with 
respect  to  which  Goldman  Sachs  or  any  of  its 
affiliates  is  either  (a)  the  sole  underwriter  or 
manager  or  comanager  of  the  underwriting 
syndicate,  or  (b)  a  selling  or  placement  agent, 

">  The  applicant  represents  that  where  a  trust 
sponsor  is  an  afTiliate  of  Goldman  Sachs,  sales  to 
plans  by  the  sponsor  may  be  exempt  under  FTE  75- 
1.  Part  II  (relating  to  purchases  and  sales  of 
securities  by  broker-dealers  and  their  afTiliatea),  if 
Goldman  Sachs  is  not  a  flduciary  with  respect  to 
plan  asbets  to  be  invested  in  certificates. 


and  in  some  cases  section  406(b)(2),  of 
the  Act. 

Moreover,  the  applicant  represents 
that  to  the  extent  there  is  a  plan  asset 
"look  through"  to  the  underlying  assets 
of  a  trust,  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 
obligor  with  respect  to  receivables 
contained  in  a  trust  may  be  prohibited 
by  sections  406(a)  and  407(a)  of  the  Act 

The  proposed  exemption  from  the 
restrictions  of  section  406(a)  for  the  sale 
of  certificates  closely  follows  the 
exemptive  relief  provided  by  PTE  83-1. 
Iq  particular,  (1)  the  acquisition  of 
certificates  by  a  plan  must  be  on  terms 
that  are  at  least  as  favorable  to  the  plan 
as  they  would  be  in  an  arm's  length 
transaction  with  an  unrelated  party,  and 
(2)  the  rights  and  interests  evidenced  by 
the  certificates  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  certificates  representing  interests 
in  the  same  trust. 

Goldman  Sachs  has  requested  section 
406(b)  relief  for  sales  of  certificates  by 
an  obligor  with  respect  to  25  percent  or 
less  of  the  fair  market  value  of 
obligations  contained  in  the  trust  or  an 
affiliate  of  such  obligor.  The  Department 
views  a  five  percent  limitation  as  a  more 
appropriate  measiu«  for  purposes  of  a 
"de  minimis"  test.  Consequently,  the 
proposed  exemption  provides  section 
406(b)  relief  for  sales  of  certificates  only 
where  a  person  exercises  its  investment 
discretion  to  invest  a  plan's  assets  in 
certificates  issued  by  a  trust,  five 
percent  or  less  of  whose  asset  consist  of 
obligations  of  that  person  or  an  affiliate. 

Additionally,  in  the  case  of  an 
acquisition  of  certificates,  section  406(b) 
exemptive  relief  would  be  limited  to 
situations  where  at  least  50  percent  of 
the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
"restricted  group".  This  "restricted 
group"  consists  of  the  trust  sponsor, 
servicer,  or  trustee;  each  provider  of 
credit  support;  each  underwriter  of 
certificates;  or  any  obligor  with  respect 
to  receivables  included  in  the  trust 
constituting  more  than  five  percent  of 
the  fair  market  value  of  all  receivables 
included  in  the  trust. 

Section  40e(b)  relief  for  sales  of 
certificates  also  would  be  subject  to  the 
following  conditions:  (1)  A  plan's 
investment  in  each  class  of  certificates 
does  not  exceed  25  percent  of  all  of  the 
certificates  of  that  class  outstanding  at 
the  time  of  the  acquisition;  and  (2) 
inunediately  after  the  acquisition  of  the 
certificates,  no  more  than  25  percent  of 
the  assets  of  a  plan  with  respect  to 
which  the  fiduciary  has  discretionary 
authority  or  renders  investment  advice 
are  invested  in  certificates  representing 


an  interest  in  trusts  containing  assets 
sold  or  serviced  by  the  same  entity.*  * 

Also,  section  406  (a)  and  (b)  relief  for 
sales  would  apply  only  to  a  plan  which 
is  an  "accredited  investor"  as  defined  in 
Rule  501(a)(1)  of  Regulation  D  under  the 
Securities  Act  of  1933.  To  be  an 
accredited  investor  under  Rule  501(a)(1), 
a  plan  would  need  to  have  at  least  $5 
million  in  assets,  or  the  decision  to 
invest  in  certificates  would  have  to  be 
made  on  behalf  of  the  plan  by  a  bank, 
insurance  company  or  an  investment 
advisor  registered  under  the  Investment 
Advisers  Act  of  194a 

Finally,  the  proposed  exemptive  relief 
frvm  the  provisions  of  sections 
406(a)(1)(E),  406(a)(2),  and  407  of  ERISA 
would  not  apply  to  the  acquisition  or 
holding  of  a  certificate  by  a  person  who 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  an  "excluded  plan".  Under  the 
exemption,  an  "excluded  plan"  is  a  plan 
with  respect  to  which  any  member  of 
the  restricted  group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B]  of 
the  Act 

General  Infbnnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
40B(a)  of  the  Act  and/ or  section  4975  of 
the  Code  does  not  relieve  a  fiduciary  or 
other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and/or  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
That  section  requires,  among  other 
things,  that  a  fiduciary  discharge  its 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  manner  in  accordance  with 
secUon  404(a)(1)(B)  of  the  Act  In 
addition,  it  does  not  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  Before  granting  an  exemption 
under  section  408(a)  of  the  Act  and/or 
section  4975(c)(2)  of  tiie  Code,  tiie 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  affected  plans  and 
of  their  participants  and  beneficiaries, 
and  protective  of  the  rights  of  those 
participants  and  beneficiaries. 


' '  This  condition  effectively  impose*  a  25  percent 
limit  on  plan  invaetment  in  trusts  which  liave  the 
same  sponsor  or  which  have  the  same  servicer. 


(3)  The  proposed  exemption,  if  ganted, 
will  be  supplemental  to,  and  not  in 
derogation  of,  any  other  provisions  of 
the  Act  and/ or  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(4)  The  proposed  exemption,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describe  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Proposed  Exonptiao 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  following 
exemption  imder  the  authority  of  section 
408(a)  of  the  Employee  Retirement 
Income  Seciuity  Act  of  1974  (the  Act) 
and  section  4975(c)(2)  of  tiie  Internal 
Revenue  Code  of  1986  (die  Code),  and  in 
accordance  with  the  Procedures  set 
forth  in  ERISA  Procedure  75-1: 

/.  Transactions 

A.  Effective  January  1. 1987,  the 
restrictions  of  sections  406(a]  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  (plan)  when 
the  sponsor,  servicer,  trustee  or  insurer 
of  a  trust  the  underwriter  of  the 
certificates  representing  an  interest  in 
the  trust  or  an  obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LA  (1)  or  (2). 

Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  frt>m 
the  restrictions  of  sections  406{8)(1)(E). 
406(a)(2),  and  407  for  the  acquisition  or 
holding  of  a  certificate  by  any  person  . 
who  has  discretionary  authori^  or 
renders  investment  advice  with  respect 
to  the  assets  of  an  Excluded  Plan.     . 
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B.  Effective  January  1, 1887,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 
value  of  obligations  or  receivables 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in 
trust  containing  assets  sold  or  serviced 
by  the  same  entity."  For  purposes  of 
this  subparagraph  B(l)(iv)  only,  an 
entity  will  not  be  considered  to  service 
assets  contained  in  a  trust  if  it  is  merely 
a  subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LB  (1)  or  (2). 

C.  Effective  January  1, 1987,  the 
restrictions  of  sections  406(a),  406(b), 
and  407(a]  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing. 


■ '  For  puip<MM  of  tlu*  exemplion.  sach  plan 
participating  in  a  conuningJed  fund  (such  ai  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportioaata  undivided  interaat  in  each  asset 
of  the  coouningled  fund  aa  ita  proportionate  interest 
In  the  total  assets  of  the  conuninglad  fund  a* 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


management,  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  is  fully 
described  in  the  prospectus  or  private 
offering  memorandum  provided  to, 
investing  plans  before  they  purchase 
certificates  issued  by  the  trust." 

Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(b)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  imless  such  fee  constitutes  a 
"qualified  administrative  fee"  as  defined 
in  section  III.S. 

D.  Effective  January  1, 1987,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary]  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  secHon  3(14)  (F),  (G).  (H),  or 
(I)  of  the  Act  or  section  4975  (F).  (G).  (H). 
or  (I)  of  the  Code),  solely  because  of  the 
plan's  ownership  of  certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificates  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  he 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  that  is  in  one 
of  the  three  highest  generic  rating 
categories: 

(a)  From  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  or  Duff  &  Phelps 
Inc.,  if  the  certificates  represent  an 


"  In  the  case  of  a  private  ofTering  memorandum, 
such  memorandum  must  contain  the  same 
information  that  would  be  disclosed  in  a  prospectus 
if  the  offieriTig  of  the  certificates  was  made  in  a 
registered  public  offering  under  the  Securltiea  Act  of 
1933. 


interest  in  a  trust  containing  obligations 
secured  by  multi-family  residential  or 
commercial  real  property,  or 

(b)  From  either  S&Fs  or  Moody's  if 
the  certificates  represent  an  interest  in  a 
trust  containing  assets  other  than 
obligations  secured  by  multi-family 
residential  or  commercial  real  property; 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  die  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer, 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests):  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith:  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  the  respect  to 
the  plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  subject  to  the  civil 
penalties  which  may  be  assessed  under 
section  502(i]  of  the  Act  or  to  the  taxes 
imposed  by  sections  4975  (a)  and  (b)  of 
the  Code,  if  the  provision  of  subsection 
II.A(6]  above  is  not  satisfied  with 
respect  to  acquisition  or  holding  by  a 
plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  placement  memorandum; 
and  (2)  in  the  case  of  a  private 
placement  of  certificates,  the  trustee 
obtains  a  representation  from  each 
initial  purchaser  which  is  a  plan  that  it 
is  in  compliance  with  such  condition, 
and  obtains  a  covenant  fi-om  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
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of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A(e)  above. 

m.  Definitions 

For  purposes  of  this  exemption; 

A.  "Certificate"  means  a  certificate 

(1)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust: 

(2)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  and 

(3)  With  respect  to  which  Goldman 
Sachs  or  any  of  its  affdiates  is  either  (a) 
the  sole  underwriter  or  the  manager  or 
co-manager  of  the  underwriting 
syndicate,  or  (b)  a  selling  or  placement 
agent; 

B.  'Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
busienss  entities  (including,  but  not 
Umited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
III.T): 

(c)  Obligations  that  bear  interest  or 
are  purchased  at  a  discoimt  and  which 
are  secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  propperty): 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U): 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  section  2510.3-101  (i)(2): 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  subsection  B(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B(l): 

(3)  Undistributed  cash;  and 

(4)  Rights  under  any  insurance 
policies,  third-party  guarantees, 
contracts  of  suretyship  and  other  credit 
support  arrangements  with  respect  to 
any  obligations  described  in  subsection 
B(l). 


Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  llie 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's  or  Moody's  for  at 
least  one  year  prior  to  the  plan's 
acquisition  of  certificates  purchased  by 
investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C.  "Underwriter"  means: 

(1)  Goldman  Sachs; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Goldman  Sachs:  or 

(3)  Any  member  of  an  underwriting 
syndicate  of  which  Goldman  Sachs  or  a 
person  described  in  (2)  is  a  manager  or 
co-manager  with  respect  to  the 
certificates 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not  a 
party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust 

L  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordianted  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust  Where  a  trust  contains  quaUfied 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 


securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

L  "Restricted  Croup"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  imderwriter; 

(2)  Each  insurer, 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirecUy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  poUcies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affifiate 
thereof,  is  not  a  fiduciary  who  has 
investment  managment  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party: 

(2)  The  prospectus  or  private  offering 
memorandum  is  provided  to  an 
investing  plan  prior  to  the  time  the  plan 
enters  into  the  forward  delivery 
commitment  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met 
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Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  included  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates}  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  section  2550.408C-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note  Secured 
By  A  Lease"  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equpment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle:  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

Signed  at  Washington.  DC.  this  23rd  day  of 
December,  1988. 
Robert  |.  Doyl«, 

Director  of  Regulations  and  Interpretationa, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  88-29987  Filed  12-28-88;  8:45  am] 
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(AppHcatiOii  No.  0-«446] 

Salomon  Brothort,  Inc.  (Salomon) 
Located  in  New  York.  New  York 

AOtNCV:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1988  (the  Code).  The 
exemption  would  exempt  transactions 
relating  to  the  origination  and  operation 
of  certain  asset  pool  investment  trusts 
(trusts),  and  the  acquisition  and  holding 
by  employee  benefit  plans  (plans)  of 
certain  asset-backed  pass-through 
certificates  (certificates)  representing 
interests  in  those  investment  trusts.  The 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of  plans 
investing  in  certificates,  the  sponsors, 
servicers,  trustees  and  insurers  of  the 
trusts,  the  underwriters  of  certificates, 
and  obligors  with  respect  to  receivables 
contained  in  the  trusts. 
EFFECnvc  DATC:  If  granted,  this 
exemption  woidd  be  effective  November 
1,1985. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  by  February  13, 
1989. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (preferably  at 
least  three  copies)  should  be  sent  to  the 
Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration.  Room  N-5671, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Attention:  Application  No.  D- 
6446.  The  application  for  exemption  and 
the  comments  received  will  be  available 
for  public  inspection  in  the  Public 
Dociunents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-5507,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

TOR  FURTHER  INFORMATION  CONTACT 
Janet  Laufer  of  the  Department, 
telephone  (202)  523-8671.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Notice  is  given  of  the  pendency  before 
the  Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a).  406(b)  and  407(a)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 


the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  Salomon 
requested  the  exemption  in  an 
application  filed  pursuant  to  section 
408(a)  of  the  Act  and  section  497S(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975). 

Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department.' 

Summary  of  Facts  and  Representations 

The  facts  and  representations 
contained  in  the  application  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  Salomon  is  an  international 
investment  banking  firm  which  makes 
markets  in  securities  as  both  principal 
and  agent,  and  provides  a  broad  range 
of  underwriting,  research  and  financial 
services  to  institutional  investors, 
corporations  and  governmental  entities. 
Salomon  manages  or  co-manages  the 
underwriting  and  distribution  of  new 
corporate  issues  and  new  issues  of 
asset-backed  securities,  and  also  acts  as 
an  agent  or  principal  in  private 
placements.  Salomon  trades  in  a  wide 
range  of  equity  securities  as  both  dealer 
and  broker.  As  a  dealer  in  fixed-income 
seciuities,  Salomon  trades  obligations 
issued  or  guaranteed  by  domestic  and 
foreign  governments,  agencies, 
corporations  and  financial  institutions  in 
the  U.S.  and  major  foreign  capital 
markets.  These  range  bom  long-term 
bonds  to  medium-term  notes  and 
include  securities  backed  by  residential 
and  commercial  mortgages,  receivables 
and  other  assets.  Salomon  also  provides 
brokerage  services  in  fixed-income 
securities.  Salomon  was  a  pioneer  in  the 
field  of  asset-backed  securities,  and  is  a 
leader  in  the  mortgage-backed  securities 
market. 

Trust  Assets 

2.  Salomon  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;*  (2)  motor  vehicle 


receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
Investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.* 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
In  all  cases,  the  term  of  any  ground 
lease  to  secure  a  mortgage  will  be  at 
least  ten  years  longer  than  the  term  of 
that  mortgage. 

Tnist  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables 
which  may  have  been  orglnated  by  a 
sponsor  or  servicer  of  the  trust,  or  by  an 
uiu^lated  lender  and  subsequentiy 
acquired  by  the  trust  sponsor  or 
servicer. 

Prior  to  the  dosing  date,  the  sponsor 
acquires  legal  title  to  all  assets  selected 
for  the  trust,  estabUshes  the  trust  and 
designates  an  independent  entity  as 
trustee.  On  the  closing  date,  the  sponsor 
conveys  to  the  trust  legal  tiUe  to  the 
assets,  and  the  trustee  issues  certificates 
representing  fractional  undivided 
interests  in  the  ti^st  assets.  Salomon 


'  Reference*  in  the  remainder  of  the  preamble  to 
■peciPic  sections  of  the  Ad  refer  to  the 
corresponding  sections  of  the  Code. 

«  The  Department  note*  that  PTE  BS-1  (4S  FR  895, 
January  7, 1983),  a  class  exemption  for  mortgage 
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pool  Investment  trusts,  would  generally  apply  to 
trusts  conuinlng  single-family  residential 
Bortgagea.  provided  that  tiie  applicable  condition* 
of  PTE  83-1  are  met.  Salomoa  requests  relief  for 
•ingle-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trurta  of  stmilar  structure,  fiowever.  Salomon 
has  stated  that  H  may  still  avail  itself  of  the 
exemptive  relief  provided  by  PTE  K^\. 

•  Guaranteed  governmental  mortgage  pool 
certificate*  are  mortgage-backed  securities  with 
reapect  to  which  inlereat  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plan  asseU  (29  CFR  2S10.3-101(i))  provide*  that 
where  a  plan  acquire*  a  guaranteed  governmental 
mortgaj^  pool  certificate,  the  plan's  assets  include 
the  ci:rtiricale  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law.  but  do  not 
•otely  by  reason  of  the  plan's  holding  of  such 
certifliuite,  include  any  of  the  mortgages  underlying 
such  certiricate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because 
the  certificates  in  the  trust*  are  plan  asset*. 


Brothers,  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Most  sales  will  be 
either  firm  commitment  underwritings  or 
private  placements.  In  connection  with  a 
private  placement,  Salomon  may  act 
either  as  agent  or  principal.  Salomon 
may  also  act  as  the  lead  underwriter  for 
a  syndicate  of  securities  underwriters. 

CerUficateholders  are  entitled  to 
receive  monthly  or  quarterly 
installments  of  principal  and/or  interest, 
or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi-dass  certificates.  Salomon 
requests  exemptive  relief  for  two  types 
of  multi-dass  certificates:  "atiip" 
certificates  and  "fast-pay/slow-pay" 
certificates.  Strip  cert&cates  are  a  type 
of  security  in  which  the  stream  of 
interest  payments  on  mortgages  is  split 
from  the  flow  of  prindpal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest.* 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  dasses  of 
certificates  having  different  stated 
maturities.  Interest  and/or  principal 
payments  received  on  the  underlying 
receivables  are  distributed  first  to  the 
class  of  certificates  having  the  earliest 
stated  maturity  of  principal  and  only 
when  that  dass  of  certificates  have  been 
paid  in  full  (or  has  received  a  specified 
amount)  will  distibutions  be  made  with 
respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  will 
proceed  in  like  manner  until  all  the 
certificateholders  have  been  paid  in  full. 
The  only  difference  between  this  multi- 
class  pass-through  arrangement  and  a 
single-class  pass-through  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of  a 
plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 


♦  it  i»  the  Department'*  understanding  that  where 
a  plan  invest*  in  Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  "raaidual"  interest  certificate*  to 
which  thi*  exemption  applies,  •oroe  of  the  income 
received  by  the  plan  a*  a  result  of  luch  investment 
may  be  con*idered  unrelated  buainess  taxable 
income  to  the  plan,  which  is  subject  to  income  tux 
under  the  Code.  The  Department  emphasiz<>B  that 
the  prudence  requirement  of  ERISA  section 
404(u)(l)(B)  would  require  plan  Tiduciaries  to 
carefully  consider  thi*  and  other  tax  consequenc«>* 
prior  to  causing  plan  asaels  lo  be  invested  in 
cerl incites  pursuant  to  this  exemption. 


certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  certificateholders  will 
share  in  the  amount  distributed  on  a  pro 
rata  basis. 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  PooUng  and  •._ 

servicing  agreements  provide  for 
substitution  of  assets  by  the  sponsor 
only  in  the  event  of  defects  in  loan  or 
lease  documentation  discovered  within 
a  relatively  short  time  after  issuance  of 
trust  certificates  (within  120  days, 
except  in  the  case  of  obligations  having 
an  original  term  of  30  years  hi  which 
case  the  |>eriod  will  not  exceed  two 
years).  Salomon  represents  that  the 
sponsor's  "right  of  substitution"  is  in 
effect  a  remedy  for  certificateholders  in 
the  event  of  the  sponsor's  breach  of  its 
warranty  or  representations  regarding 
the  assets  in  a  trust  (for  example,  where 
a  defect  in  tiUe  to  an  asset  is  discovered 
after  its  inlcusion  in  the  trust).  The 
pooling  and  servicing  agreement  will 
impose  restrictions  on  substituted 
receivables  to  ensure  that  the 
substituted  receivables  have  payment 
characteristics  substantially  siroilar  to 
those  of  the  replaced  receivables  and 
are  at  least  as  creditworthy  as  the 
replaced  receivables. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee,  llie 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  financial  institutions 
experienced  in  the  origination  of 
receivables  of  the  type  included  in  a 
trust.  Each  trust  may  contain  assets  of 
one  or  more  originators.  The  originator 
of  the  receivables  may  also  function  as 
the  trust  sponsor  or  servicer. 

8.  The  duties  of  a  trust  sponsor  are 
typically  limited  to  depositing 
receivables  in  a  trust  in  exchange  for 
certificates  issued  by  the  trust  that  are 
then  sold  to  investors.  The  sponsor  of  a 
trust  typically  selects  the  trustee. 
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9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust  The 
trustee  is  also  a  party  to  or  beneBciary 
of  all  the  documents  and  instruments 
deposited  in  the  trust,  and  as  such  is 
responsible  for  enforcing  all  the  rights 
created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Salomon,  the  trust  sponsor  or  the 
servicer.  Salomon  represents  that  the 
trustee  will  be  a  substantial  financial 
institution  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
servicer. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  the  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  Salomon.  In  some 
cases,  however,  affiliates  of  Salomon 
may  originate  or  service  receivables 
included  in  a  trust,  or  may  sponsor  a 
trust. 

Certificate  Price.  Pass-Through  Rate 
and  Fees     ■ 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  \a 
the  trust,  the  sponsor  generally 
purchases  the  receivables  in  the 
secondary  market,  either  directly  from 
the  originator  or  from,  another  secondary 
market  participant.  The  price  the 
sponsor  pays  for  a  receivable  is 
determined  by  competitive  market 
forces,  taking  into  account  payment 
terms,  interest  rate,  quality,  and 
forecasts  as  to  future  interest  rates. 


As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust. 
The  sponsor  sells  these  certificates  for 
cash  to  investors  or  securities 
underwriters. 

12.  The  price  of  the  certificates,  both 
in  the  initial  ofi'ering  and  in  the 
secondary  maricet.  is  afiected  by  maricet 
forces  induding  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  tmxa.  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  generally  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus  a 
specified  servicing  fee.'  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determines  the  price 
of  a  certificate.  There  is  a  direct 
relationship  between  the  price  of 
certificates  and  the  pass-tiirough  rate. 
For  example,  if  certificates  backed  by 
comparable  pools  of  mortgages  are  sold 
at  different  pass-through  rates,  the 
certificates  having  the  higher  pass- 
through  rate  would  have  a  higher 
purchase  price. 

13.  As  compensation  for  performing  its 
servicing  duties,  the  servicer  (who  may 
also  be  the  sponsor,  and  receive  fees  for 
acting  in  that  capacity)  will  typically 
retain  most  or  aU  of  the  difference 
between  payments  received  on  the 
receivables  and  payments  payable  (at 
the  pass-through  rate)  to  certificate- 
holders.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  pays  the 
administrative  expenses  of  servicing  the 
trust,  including  the  trustee's  fee,  out  of 
its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  paid  out  of  the  payments 
received  on  the  receivables  in  excess  of 
the  pass-through  payments  made  to 
certificateholders. 


*The  paM-through  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  leas«  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicil  interest  rate. 


14.  The  8ervlcer(s)  may  be  entitled  to 
retain  certain  adniinistrative  fees  paid 
by  a  third  party,  usually  the  obligor, 
lihese  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees 
and  other  fees  related  to  the 
modification  of  the  terms  of  an 
obligation  as  permitted  by  the 
provisions  of  the  pooling  and  servicing 
agreement  (including  the  partial  release 
of  collateral  to  the  extent  provided 
therein);  and  (c)  fees  and  charges 
associated  with  foreclosure  or 
repossession,  the  management  of 
foreclosed  or  repossessed  property,  or 
any  conversion  of  a  secured  obligation     ■ 
into  cash  proceeds,  upon  default  of  an 
obligation  held  by  a  trust 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memoranduun  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  to  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  fimds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy.  In  the  event 
payments  on  receivables  are  held  in  a 
non-interest  bearing  account  or  are 
commingled  with  the  servicer's  own 
fimds,  the  servicer  will  be  required  to       ^ 
deposit  such  payments  by  a  date 
specified  in  the  pooling  and  servicing 
agreement  into  an  account  from  which 
the  trustee  makes  payments  to 
certificateholders. 

16.  Salomon  will  receive  ^  fee  in         ,.  i 
connectipn  with  the  securities  !- 

underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  Salomon 
receives  for  tne  certificates  that  it 
distribytes  and  what  it  pays  the  sponsor 
for  those  certificates.  In  a  private 
placement,  the  fee  normally  takes  the 
form  of  en  agency  commission  paid  by  ' 
the  sponsor. 
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Purchase  of  Receivables  by  Servicer 

17.  The  apphcant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment  or 
repurchase,  the  cost  of  administering  the 
trust  generally  increases,  making  the 
servicing  of  the  trust  prohibitively 
expensive  at  some  point  Consequently, 
the  pooling  and  servicing  agreement 
generally  provides  that  the  servicer  may 
purchase  a  receivable  included  in  the 
trust  when  the  balance  payable  on  the 
receivable  is  reduced  to  a  specified 
percentage  (usually  10  percent)  of  the 
initial  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to 
the  upaid  principal  balance  on  the 
receivable  plus  accrued  interest  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  Standard  &  Poor's 
Corporation  (S&Fs)  Moody's  Investors 
Service,  Inc.  (Moody's),  or.  In  the  case  of 
certificates  representing  interests  in 
trusts  containiitg  multi-family  residential 
mortgages  or  commercial  mortgages. 
Duff  &  Phelps  inc.  (D&P).  Insurance  or 
other  credit  support  (such  as  surety 
bonds,  letter  of  credit  reserve  funds  or 
guarantees)  will  be  obtained  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating. 
The  amount  of  the  credit  support  is  set 
by  the  rating  agencies  at  a  level  that  is  a 
multiple  of  the  very  worst  historical 
credit  loss  experience  for  receivables  of 
the  type  included  in  the  ti^st. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases, 
the  master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  in  a 
timely  manner  and  to  the  full  extent 
required  by  the  pooling  and  servicing 
agreement  if  it  determines  that  such 
advances  will  be  recoverable  out  of  late 
payments  by  the  obligors  or,  in  the  case 
of  a  trust  which  issued  subordinated 
certificates,  from  amounts  otherwise 
distributable  to  holders  of  subordinated 
certificates.  Otherwise,  the  master 
servicer,  as  the  provider  of  credit 
support  will  be  called  upon  (by  itself  as 
servicer  acting  on  behalf  of  the  trustee, 
or  directly  by  the  trustee)  to  provide 
funds  to  cover  such  payments  to  the  full 
extent  of  its  obligations  as  insurer. 

If  the  master  servicer  fails  to  advance 
funds  and  fails  to  call  upon  the  credit 


support  mechanism  to  provide  funds  to 
cover  delinquent  pajrments,  the  trustee 
may  exercise  its  rights  as  beneficiary  of 
the  credit  support  to  obtain  funds  under 
the  credit  support  mechanism. 
Therefore,  in  all  cases,  the  independent 
trustee  will  be  ultimately  responsible  for 
deciding  when  to  exercise  its  rights  as 
beneficiary  of  that  credit  support. 

When  a  master  servicer  advances 
funds,  the  amoimt  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
tnist  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  dollar  limit  on  the  credit 
support  declines  as  payments  on 
receivables  cu>e  passed  through  to 
investors.  These  safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  becain»e  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  imcollectible. 
The  poohng  and  servicing  agreement 
will  require  the  master  servicer  to  follow 
its  normal  servicing  guidelines  and  will 
set  forth  the  master  servicer's  general 
policy  as  to  the  period  of  time  after 
which  deUnquent  obligations  ordinarily 
will  be  considered  uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly  or  quarterly,  as  set  forth  in  the 
pooling  and  servicing  agreement),  the 
master  servicer  is  required  to  report  to 
the  independent  trustee  the  amount  of 
all  past-due  payments  and  the  amounts 
of  all  servicer  advances,  along  with 
other  current  information  as  to 
collections,  on  the  receivables  and 
draws  upon  the  credit  support.  Further, 
the  master  servicer  is  required  to  deliver 
to  the  trustee  annually  a  certificate  or  an 
executive  officer  of  the  master  servicer 
stating  that  a  review  of  the  servicing 
activities  has  been  made  under  such 
officer's  supervision,  and  either  stating 
that  the  master  servicer  has  fulfilled  all 
of  Its  obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  imder  any  of  its 
obligations,  specifying  any  such  default 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 


master  8or\ncer'8  internal  accounting 
records.  The  results  of  the  independent 
accountants*  review  are  delivered  to  the 
trustee; 

(d)  The  credit  support  has  a  "fioor" 
dollar  amoimt  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
toward  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  and 
other  cause.  Once  the  floor  amoimt  has 
been  reached  the  servicer  lacks  an 
incentive  tO  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  floor 
amount  is  effective  imtil  the  end  of  the 
life  of  the  trust  there  are  no 
porportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed,  since 
the  floor  is  a  fixed  dollar  amount  the 
amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  offering  memorandum  will  be 
furnished  to  investing  plans.  The 
prospectus  of  private  offering 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
certificates,  including  payment  terms, 
tax  consequences  of  owning  and  selling 
certificates,  the  legal  investment  status 
and  rating  of  the  certificates,  and  the 
material  risk  factors  with  respect  to  an 
investment  in  the  certificates; 

(b)  Information  about  the  underlying 
receivables,  including  the  types  of 
receivables,  the  diversification  of  the 
receivables,  their  payment  terms,  and 
legal  aspects  of  the  receivables; 

(c)  Information  about  the  servicing  of 
the  receivables,  including  the  identify  of 
the  master  servicer  and  servicing 
compensation; 

(d)  Information  about  the  sponsor  of 
the  trust 

(e)  The  material  terms  of  the  pooling 
and  servicing  agreement  and 

(f)  Information. about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Certificateholders  will  be  provided 
with  information  concerning  the  amount 
of  principal  and  interest  to  be  paid  on 
certificates  at  least  as  frequently  as 
distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 


.  ■^♦♦♦i  w  tiiiiiiiiiifc* 


.f»»»»Wf»^. 


material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certiHcates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K.  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  form 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934, 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
on  operation  of  the  trust,  including 
information  on  any  delinquencies  or 
advances  by  servicers,  will  be  made  to 
the  trustee  and  rating  agencies.  These 
reports  will  be  available  to  investors 
and  the  availability  of  the  reports  will 
be  made  known  to  potential  investors. 
In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  sumarizing 
information  regarding  the  trust  and  its 
assets.  Such  statement  will  include 
information  regarding  payments  and 
prepayments,  delinquencies  and 
foreclosures. 

Secondary  Market  Transactions 

24.  Salomon  has  historically  made  a 
market  in  mortgage-backed  and  iasset- 
backed  securities  of  the  type  described 
in  the  exemption  request.  Salomon 
anticipates  that  it  will  continue  to  make 
such  a  market  in  the  future,  subject  to 
market  conditions  and  applicablie  law. 

Retroath'e  Relief 

25.  Salomon  represents  that  it  has 
engaged  in  transactions  related  (o 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  since  November  1985.  jt  is 
possible  that  some  transactions  may 


have  occurred  that  arguably  would  be 
prohibited.  For  example,  because  many 
certificates  are  held  in  street  or  nominee 
name,  it  is  not  always  possible  to 
identify  whether  the  percentage  interest 
of  plans  in  a  trust  is  or  is  not 
"significant"  for  purposes  of  the 
Department's  regulation  relating  to  the 
definition  of  plan  assets  (29  CFR  2510.3- 
101(f)).  In  addition,  with  respect  to  the 
"publicly-offered  security"  exception 
contained  in  that  regulation  (29  CFR 
2510.3-101(b)).  Salomon  represents  that 
it  is  difficult  to  determine  whether  each 
purchaser  of  a  certificate  is  independent 
of  all  other  purchasers. 

Sunjmjr}' 

26.  In  summnry,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  SAP's, 
Moody's  or  D&P.  Credit  support  will  be 
obtained  to  the  extent  necessary  to 
attain  the  desired  rating: 

(c)  All  transactions  for  which  Salomon 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Salomon  has  made,  and 
anticipates  that  it  will  continue  to  make, 
a  secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81-7 
(46  FR  7520,  January  23. 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7, 1963). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  Interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 


set  forth  in  the  exemption  are  met.  Pre 
83-1  also  provides  exemptive  relief  from 
section  406  (b)(1)  and  (b)(2)  of  ERISA  for 
the  above-described  transactions  when 
the  sponsor,  trustee  or  insurer  of  the 
trust  is  a  fiduciary  with  respect  to  the 
plan  assets  invested  in  such  certificates, 
provided  that  additional  conditions  set 
forth  in  the  exemption  are  met.  In 
particular,  section  406(b)  relief  is 
conditioned  upon  the  approval  of  the 
transactions  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  406  (a)  and 
(b)  of  ERISA  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indenmification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83-1 
in  the  following  major  respects:  (1)  The 
proposed  exemption  provides  individual 
exemptive  relief  rather  than  class  relief: 
(2)  The  proposed  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single- 
family  residential  mortgages:  (3)  Instead 
of  requiring  a  system  for  insuring  the 
pooler*  receivables,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  of  the 
three  highest  ratings  available  from 
SAP's,  Moody's  or  D&P  (insurance  or 
other  credit  support  would  be  obtained 
only  to  the  extent  necessary  for  the       .  • 
certificates  to  attain  the  desired  rating): 
and  (4)  The  proposed  exemption 
provides  more  limited  section  406(b)  and 
section  407  relief  fOr  sales  transactions. 

/.  Ratings  of- Certificates 

A.  Rating  Process         •....;,  ^ 

In  connection  with  the  Department's 
consideration  of  Salomon's  exemption  • 


request,  representatives  of  the 
Department  met  with  representatives  of 
SAP's,  Moody's  and  DAP  to  discuss  the 
rating  process.  Set  forth  below  is  a 
simunary  of  the  information  supplied  to 
the  Department  by  these  rating  agencies. 

The  sponsor  of  a  mortage  pool 
initiates  the  rating  process  by  requesting 
a  specific  rating  from  the  rating  agency. 
The  rating  agency  then  analyzes  the 
security  rating  agency  then  analyzes  the 
security  for  credit  risk,  structural  risk, 
and  legal  risk. 

In  the  course  of  establishing  a  rating, 
the  rating  agency  investigates  the 
originators'  and  servicers*  policies  and 
track  records  in  handling  defaults  and 
delinquencies  as  well  as  their 
foreclosure  procedures  and  actual  loss 
record.  The  rating  agency  evaluates  the 
loan  appraisal  process  and  the  training 
of  the  personnel  involved.  ITie  rating 
agency  then  performs  statistical 
analysis  to  determine  how  existing 
factors  correlate  with  the  known  default 
rates.  This  analysis  is  performed  with 
respect  to  loan  to  value  ratios, 
geographic  location,  type  of  asset,  and 
interest  rates.  The  rating  agency  also 
considers  the  economic  stabiUty  of  the 
entity  providing  credit  support. 
Furthermore,  the  rating  agency 
considers  any  ability  of  the  trust 
servicer  to  commingle  trust  funds  with 
its  own,  and  the  extent  to  which  and 
conditions  under  which  collateral  may 
be  substituted. 

From  its  analysis,  the  rating  agency 
determines  the  amount  of  credit  support 
required  in  order  for  the  issue  to  receive 
the  requested  rating. 

Generally,  the  analyzed  degree  of 
investment  risk  (that  is.  the  overall 
investment  risk,  taking  into  accoimt 
credit  risk,  structural  risk,  and  the  legal 
risk)  associated  with  a  particular  rating 
will  be  the  same  regardless  of  the  type 
of  instrument  being  rated  and  the  nature 
of  the  collateral  (including  credit 
support)  covering  the  histrument. 

Securities  rated  in  one  of  the  four 
highest  generic  rating  categories  by 
SAP's,  Moody's  or  D&P  are  considered 
to  be  "investment  grade"  securities. 

Both  SAP's  and  Moody's  have 
established  refinements  to  further 
distinguish  among  securities  within  a 
given  rating  category.  SAP's  uses  "-I-" 
and  "— "  to  designate  refinements.  For 
instance,  securities  rated  in  the  "AA" 
category  may  be  rated  "AA-I-",  "AA"  or 
"AA— ".  Likewise,  Moody's  uses 
numerals  to  designate  refinements 
within  a  rating  category,  such  as  "Aal", 
"Aa2"  or  "Aa3  ".• 


DAP  ratings  of  1-7  are  assigned  to 
securities  rated  by  DAP  in  the  three 
highest  "generic"  rating  categories  of 
"Triple  A",  'Double  A"  and  "Single  A". 
Securities  in  DAPs  generic  "Triple  A" 
category  receive  a  DAP  rating  of  "1"; 
securities  in  DAFs  "Double  A"  generic 
category  receive  a  D&P  rating  ranging 
from  "2"  to  "4";  securities  in  DAFs 
"Single  A"  generic  category  receive  a 
DAP  rating  ranging  from  "5"  to  "T'. 

B.  Rating  Condition 

After  consideration  of  the 
representations  of  the  appUcant.  and  the 
information  provided  by  SAFs.  Moody's 
and  DAP,  the  Department  has  decided  to 
condition  exemptive  reUef  upon  the 
certificates  in  which  a  plan  invests 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  SAFs,  Moody's,  or,  in  the  case  of 
certificates  representing  interests  in 
trust  containing  multi-family  residential 
mortgages  or  commercial  mortgages, 
DAP.T 

The  Department  believes  that  the 
rating  condition  will  permit  the 
applicant  flexibiHty  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables,  while  ensiuing  that 
the  interests  of  plans  holding  certificates 
are  adequately  protected.  In  particular, 
in  rating  certificates,  S&Fs,  Moody's 
and  DAP  take  into  accoimt  such  factors 
as  commingling  of  funds  and  conflicts  of 
interest  of  the  trust  sponsor  and  servicer 
(including  conflicts  of  interest  that  may 
arise  where  the  servicer  or  an  affiliate  of 
the  servicer  provides  credit  support  to  a 
trust). 


•  The  proposed  exemption  conditions  exemptive 
relief  upon  the  certificatef  in  which  the  plan  invest* 
having  been  rated  in  one  of  the  three  highest 


"generic"  rating  categories  by  SftPs,  Moody's,  or 
DiP.  The  term  "generic"  is  included  to  make  clear 
that  the  Department  intends  the  condition  to  refer  to 
the  rating  category  (such  as  "AAA".  "AA"  and  "A") 
without  regard  to  refinements  within  a  rating 
category. 

'  Salomon's  original  application  for  exemptive 
relief  would  have  conditioned  the  exemption  upon 
the  certificates  having  received  a  rating  from  any 
"nationally  recognized  statistical  rating  agency" 
that  is  io  one  of  that  agency's  three  highest  rating 
categories.  Although  the  Department  is  aware  that 
rating  agencies  other  than  S&Ps,  Moody's  and  D&P 
currently  quajify  as  "nationally  recognized 
statistical  rating  organizations"  for  purposes  of  Rule 
15c3-l  under  the  Securities  Exchange  Act  of  1934, 
the  Department  has  decided  to  condition  the 
proposed  exemption  on  attainment  of  the  specified 
ratings  from  SAP's,  Moody's,  or,  in  the  case  of 
certiHcates  representing  interests  in  trusts 
containing  multi-family  residential  mortgages  or 
commercial  mortgages.  DSP.  Currently,  it  appears 
that  asset-backed  securities  underwritten  by 
Salomon  which  are  backed  by  assets  other  than 
multi-family  residential  mortgages  or  commercial 
mortgages  have  been  rated  by  either  SAFs  or 
Moody's  or  both.  Salmon  represents  that  D»P  has 
rated  significantly  more  multi-family  residential  and 
commercial  mortgage  pass-through  oertiflcates  than 
SAFs  or  Moody's,  and  that  DAP  ha*  espertise  with 
respect  to  these  types  of  mortgages  which  is  at  least 
as  great  as  that  of  SAFs  and  Moody's. 


However,  the  Department  is  not 
prepared  to  rely  solely  on  deteminations 
made  by  these  rating  agencies  in 
providing  exemptive  relief.  In  this 
regard,  the  applicant  originally 
requested  that  exemptive  relief  apply  to 
trusts  containing  any  type  of 
receivable — seciu^d  or  usecuxed — 
provided  that  the  rating  condition  is  met. 
The  Department  is  not  prepared  at  this 
time  to  grant  such  broad  exemptive 
relief.  "The  Department  beheves  that  the 
rating  agencies  currently  have  more 
expertise  in  rating  certificates 
representing  interests  in  secured,  as 
opposed  to  unsecured,  receivables 
trusts.  Consequently,  the  Department 
believes  that  the  ratings  are  more 
indicative  of  the  relative  safety  of  the 
investment  when  applied  to  trusts 
containing  secured  receivables. 

Moreover,  Salomon  has  represented 
that  trusts  containing  different  types  of 
receivables  are  continuously  being 
developed  and  rated.  While  the 
Department  would  generally  prefer  to  be 
more  specific  as  to  the  types  of  assets 
contained  in  the  trusts,  the  Department 
recognizes  the  applicant's  need  for 
flexibility.  At  the  same  time,  the 
Department  believes  that  it  is 
appropriate  to  ensure  that  the  rating 
agencies  have  developed  expertise  in 
rating  a  particular  type  of  asset-backed 
security,  and  that  such  security  has  been 
tested  in  the  marketplace,  prior  to  plan 
investment  pursuant  to  this  exemption. 
ConsequenUy,  the  Department  has 
further  conditioned  the  proposed 
exemptive  relief  upon  each  particular 
type  of  asset-backed  security  having 
been  rated  in  one  of  the  three  highest 
rating  categories  for  at  least  one  year, 
and  having  been  sold  to  investors  other 
than  plans  for  at  least  one  year.' 

//.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

The  applicant  represents  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer. 


•  in  referring  to  different  "types"  of  asset-backed 
securities,  the  Department  means  certificate* 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interest*,  etc  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's  or  Moody's)  and  purchased  by  investors  other 
than  plans  for  at  least  one  year  prior  to  the  plan's 
investment  pursuant  to  the  proposed  exemption.  In 
this  regard,  the  Department  does  not  intend  to 
require  that  the  particular  assets  contained  in  a 
tnut  must  have  been  "seasoned"  (e.g..  originated  at 
least  one  year  prior  to  thr  plan*  investment  in  the 
trust). 
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insurer,  an  obligor  with  respect  to 
receivabies  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
an  investing  plan.*  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act'**  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  the  applicant  represents 
that  a  trust  sponsor,  servicer,  trustee, 
insurer,  an  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  The 
applicant  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  tlie  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 
and  in  some  cases  section  406(b)(2),  of 
the  Act 

Moreover,  the  applicant  rein^sents 
that  to  the  extent  there  is  a  plan  asset 
"look  through"  to  the  underlying  assets 
of  a  trust,  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 
obligor  with  respect  to  receivables 
contained  in  a  trust  may  be  prohibited 
by  sections  406(a)  and  407(a)  of  the  Act 

The  proposed  exemption  &om  the 
restrictions  of  section  406(a)  for  the  sale 
of  certificates  closely  follows  the 
exemptive  relief  provided  by  PTE  83-1. 
In  particular.  (1)  the  acquisition  of 
certificates  by  a  plan  must  be  on  terms 
that  are  at  least  as  favorable  to  the  plan 
as  they  would  be  in  an  arm's  length 
transaction  with  an  unrelated  party,  and 
(2)  the  rights  and  interests  evidenced  by 
the  certificates  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  certificates  representing  interests 
in  the  same  trust 

The  applicant  originally  requested 
broad  section  406(b)  relief  for  the  sale  of 
certificates.  Salomon  subsequently 
amended  its  application  to  request 
substantially  more  limited  section  406(b) 
relief  for  the  sale  of  certificates.  Under 


*  In  thii  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  Salomon  or  any  of  its  affiliates  is 
either  (a)  the  sole  underwriter  or  manager  or 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agenL 

■0  The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  Salomon,  sales  to  plans  by 
the  sponsor  may  be  exempt  under  PTE  7S-1,  Part  U 
(relating  to  purchases  and  sales  of  securities  by 
broker-dealers  and  their  affiliates),  if  Salomon  is  not 
a  fiduciary  with  respect  to  plan  assets  to  be 
Invested  in  certificates. 


the  amendment  Salomon  requested 
section  40B(b)  rriief  for  sales  of 
certificates  by  an  obligor  with  respect  to 
25  percent  or  less  of  the  fair  market 
value  of  obligations  contained  in  the 
trust  or  an  affiliate  of  such  obligor.  In 
requesting  this  relief.  Salomon 
represented  that  this  25  percent 
limitation  would  function  as  a  "de 
minimis"  test  so  that  Salomon  would  not 
be  unduly  burdened  with  policing  the 
actions  of  obligors  who  are  also  plan 
fiduciaries. 

In  this  regard  the  Department  views  a 
five  percent  limitation  as  a  more 
appropriate  measure  for  purposes  of  a 
"de  minimis"  test  Consequently,  the ' 
proposed  exemption  provides  section 
406(b)  relief  for  sales  of  certificates  only 
where  a  person  exercises  its  investment 
discretion  to  invest  a  plan's  assets  in 
certificates  Issued  by  a  trust  five 
percent  or  less  of  whose  assets  consists 
of  obligations  of  that  person  or  an 
affiliate. 

Additionally,  in  the  case  of  an 
acquisition  of  certificates,  section  406(b) 
exemptive  relief  would  be  limited  to 
situations  where  at  least  50  percent  of 
the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
"restricted  group."  This  "restricted 
group"  consists  of  the  trust  sponsor, 
servicer,  or  trustee;  each  provider  of 
credit  support;  each  imderwriter  of 
certificates;  or  any  obligor  with  respect 
to  receivables  included  in  the  trust 
constituting  more  than  five  percent  of 
the  fair  market  value  of  all  receivables 
included  in  the  trust. 

Section  406(b)  relief  for  sales  of 
certificates  also  would  be  subject  to  the 
following  conditions;  (1)  A  plan's 
investment  in  each  class  of  certificates 
does  not  exceed  25  percent  of  all  of  the 
certificates  of  that  class  outstanding  at 
the  time  of  the  acquisition;  and  (2) 
inunediately  after  the  acquisition  of  the 
certificates,  no  more  than  25  percent  of 
the  assets  of  a  plan  with  respect  to 
which  the  fiduciary  has  discretionary 
authority  or  renders  investment  advice 
are  invested  in  certificates  representing 
an  interest  in  trusts  containing  assets 
sold  or  serviced  by  the  same  entity.'* 

Also,  section  406(a]  £uid  (b)  relief  for 
sales  would  apply  only  to  a  plan  which 
is  an  "accredited  investor"  as  defined  in 
Rule  501(a)(1)  of  Regulation  D  under  the 
Securities  Act  of  1933.  To  be  an 
accredited  investor  under  Rule  501(a)(1), 
a  plan  would  need  to  have  at  least  $5 
million  in  assets,  or  the  decision  to 
invest  in  certificates  would  have  to  be 
made  on  behalf  of  the  plan  by  a  bank. 


• '  This  condition  effetitively  imposes  a  2S  percent 
limit  on  plan  investment  in  trusts  which  have  the 
same  sponsor  or  %vfaich  have  the  same  servicer. 


insurance  company  or  an  investment 
advisor  registered  under  tbe  Investment 
Advisers  Act  of  194a 

Finally,  the  proposed  exemptive  relief 
bom  the  provisions  of  sections 
406(aMl)(E),  40e(aM2}  and  407  of  ERISA 
would  not  apply  to  the  acquisition  or 
holding  of  a  certificate  by  a  person  who 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  an  "excluded  plan."  Under  the 
exemption,  an  "excluded  plan"  is  a  plan 
with  respect  to  which  any  member  of 
the  restricted  group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

General  Informatkm 

The  attention  of  interested  persons  is 
directed  to  &e  follo%ving: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(cM2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  act  That  section  requires,  among 
other  things,  that  a  fiduciary  discharge 
its  duties  respecting  the  plan  solely  in 
the  interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  manner  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  In 
addition,  it  does  not  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  tbe 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  Before  granting  an  exemption 
under  section  408(a)  of  the  Act  and/or 
section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  affected  plans  and 
of  their  participants  and  beneficiaries, 
and  protective  of  the  rights  of  those 
participants  and  beneficiaries. 

(3)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  luit  dispositive  of 
wheteher  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemption,  if 
grantetl,  will  be  subject  to  the  express 
concUtion  that  the  material  facts  and 
representations  contained  in  each 


application  accurately  describe  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Proposed  Exemption 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  grantinjg  the  following 
exemption  under  the  authority  of  section 
408(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  section  4975(c)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  Code),  and  in 
accordance  with  the  Procedures  set 
forth  in  ERISA  Procedure  75-1: 

/.  Transactions 

A.  Effective  November  1, 1985,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein; 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  (plan)  when 
the  sponsor,  servicer,  trustee  or  insiu^r 
of  a  trust  the  imderwriter  of  the 
certificates  representing  an  interest  in 
the  trust  or  an  obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A(1)  or  (2). 

Notwithstanding  the  foregoing,  section 
LA.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406  (a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  by  any  person 
who  has  discretionary  authority  or 
renders  investment  advice  with  respect 
to  the  assets  of  an  Excluded  Plan. 

B.  Effective  November  1, 1985,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 


value  of  obligations  or  receivables 
contained  In  the  trust  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if; 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition:  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'*  For  purposes  of 
this  subparagraph  B(l)(iv)  only,  an 
entity  will  not  be  considered  to  service 
assets  contained  in  a  trust  if  it  is  merely 
a  subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisiton  or 
disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B(l)  or  (2). 

C.  Effective  November  1. 1985,  the 
restrictions  of  sections  406(a).  406(b)  and 
407(a)  of  the  Act  and  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
by  reason  of  section  4975(0)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  fully 
described  in  the  prospectus  or  private 
offering  memorandum  provided  to, 
investing  plans  before  they  purchase 
certificates  issued  by  the  trust" 


"  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  is  proportionate  Interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  tbe  most  recent  preceding  valuation 
date  of  the  fund. 

'*  In  the  case  of  ■  private  offering  memorandum 
such  memorandum  must  contain  the  same 
information  that  would  be  disclosed  in  a  prospectus 
if  the  offering  of  the  certificates  was  made  in  a 
registered  public  offering  under  the  Securities  Act  of 
1933. 


Notwithstanding  the  foregoing,  section 
I.C  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(b]  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee" -as  defined 
in  section  III.S. 

D.  Effective  November  1, 1985,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
P)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975  (F),  (G),  (H) 
or  (I)  of  the  Code),  solely  because  of  the 
plan's  ownership  of  certificates 

//.  General  (Conditions 

A.  The  relief  provided  imder  part  I  is 
available  only  if  the  following^ 
conditions  are  met  k  , 

(1)  The  acquisition  of  certificlftes  by  a 
plan  is  on  terms  (including  th^ 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
imrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  that  is  in  one 
of  the  three  highest  generic  rating 
categories 

(a)  From  either  Standard  &  Poor's 
Corporation  (S&Fs),  Moody's  Investors 
Service,  Inc.  (Moody's),  or  Duff  &  Phelps 
Inc.,  if  the  certificates  represent  an 
interest  in  a  trust  containing  obligations 
secured  by  mtilti-family  residential  or 
commercial  real  property,  or 

(b)  From  either  S&Fs  or  Moody's  if 
the  certificates  represent  an  interest  in  a 
trust  containing  assets  other  than 
obligations  secured  by  multi-family 
residential  or  commercial  real  property; 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
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upon  the  occuirence  of  one  or  more 
events  of  default  by  the  servicer, 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certiHcates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  subject  to  the  civil 
penalties  which  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code,  if  the  provision  of  subsection 
I1.A(6)  above  is  not  satisfied  with 
respect  to  acquisition  or  holding  by  a 
plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  placement  memorandum; 
and  (2)  in  the  case  of  a  private 
placement  of  certificates,  the  trustee 
obtains  a  representation  from  each 
initial  purchaser  which  is  a  plan  that  it 
is  in  compliance  with  such  condition, 
and  obtains  a  convenant  from  each 
initial  purchaser  to  the  effect  that  so 
long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  from 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  n  A(6)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 
A.  "Ccartificate"  means  a  certificate 

(1)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust: 

(2)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest. 


and/or  other  paymnents  made  with 
respect  to  the  assets  of  such  trust;  and 

(3)  With  respect  to  which  Salomon  or 
any  of  its  affihates  is  either  (a)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (b)  a  selling  or  placement  agent; 

B.  'Trust"  means  an  investment  pod. 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T); 

(c)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  in.U); 

(e)  "Guaranteed  governmental 
mortgage  pool  certOicates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  subsection  B(l): 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B(l); 

(3)  Undistributed  cash;  and 

(4)  Ri^its  under  any  insurance 
policies,  third-party  guarantees, 
contracts  of  suretyship  and  other  credit 
support  arrangements  with  respect  to 
any  obligatioiu  described  in  subsection 
8(1). 

Notwithstandmg  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  SftFs  or  Moody's  for  at 
least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 


C.  "Undei^vriter"  means: 

(1)  Salomon; 

(2)  Any  person  directly  or  indirectiy. 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
conunon  control  with  Salomon;  or 

(3)  Any  member  of  an  underwriting 
syndicate  of  which  Salomon  or  a  person 
described  in  (2)  is  a  manager  or  co- 
manager  with  respect  to  the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust 

F.  "Subservicer"  means  an  entity 
whidu  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust  but  is  not  a 
party  to  the  pooling  and  servicing 
agreement 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  'Trustee"  means  the  trustee  of  the 
trust 

I.  "Insurer"  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for,  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust 

).  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
tnuL  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  indude  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  sub}ect  to  any  securing  an 
obligation  included  in  the  trust. 

K.  "Exchided  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B]  of 
the  Act. 

L  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter 

(2)  Each  insurer, 

(3)  The  sponsor 

(4)  The  trustee; 

(5)  Each  servicei: 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  onamortised 


principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  imtermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person; 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  hap 
investment  management  authority  or 
renders  advice  with  respect  td'aqy 
assets  of  such  person. 

P.  "Sale"  includes  the  enti>ance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private  offering 
memorandum  is  provided  to  an 
investing  plan  prior  to  the  time  the  plan 
enters  into  the  forward  delivery 
commitment  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408C-2, 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
ceriteria: 


(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  abihty  to  charge  the  fee,  the 
circimistances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amoimt  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note  Secured 
By  A  Lease"  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract 

Signed  at  Washington,  DC,  this  23rd  day  of 
December,  1988. 

Robert ).  Doyle. 

Director  of  Regulations  and  Interpretations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  88-29986  Filed  12-28-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-425] 

Georgia  Power  Co.  et  al.; 
Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)(5)(i)  to  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation.  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee)  for  the 
Vogtie  Electric  Generating  Plant,  Unit  2, 


located  at  the  licensee's  site  in  Burke 
County,  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

On  August  5, 1987,  the  NRC  published 
in  the  Federal  Register  a  final  rule 
amending  10  CFR  50.54(w).  The  rule 
increased  the  amount  of  on-site  property 
damage  insurance  required  to  be  carried 
by  NRCs  power  reactor  licensees.  The 
rule  also  required  these  licensees  to 
obtain  by  October  4, 1988  insurance 
policies  that  prioritized  insurance 
proceeds  for  stabilization  and 
decontamination  after  an  accident  and 
provided  for  payment  of  proceeds  to  an 
independent  trustee  who  would  disburse 
funds  for  decontamination  and  cleanup 
before  any  other  purpose.  Subsequent  to 
publication  of  the  rule,  the  NRC  has 
been  informed  by  insurers  who  ofTer 
nuclear  property  insurance  that  despite 
a  good  faith  effort  to  obtain  trustees 
required  by  the  rule,  the 
decontamination  priority  and 
trusteeship  provisions  will  not  be  able  to 
be  incorporated  into  policies  by  the  time 
required  in  the  rule.  In  response  to  these 
comments  and  related  petitions  for 
rulemaking,  the  Commission  has 
proposed  a  revision  of  10  CFR 
50.54(w)(5)(i)  extending  the 
implementation  schedule  for  18  months 
(53  FR  36338,  September  19. 1988). 
Because  a  facility  operatiiig  license  may 
be  issued  for  Vogtie  2  before  the 
rulemaking  action  is  completed,  the 
Commission  would  issue  as  part  of  the 
license  a  temporary  exemption  from  the 
requirements  of  10  CFR  50.54(w)(5)(i) 
until  completion  of  the  pending 
rulemaking  extending  the 
implementation  date  specified  in  10  CFR 
50.54(w)(5)(i).  Upon  completion  of  such 
rulemaking,  the  licensee  shall  comply 
with  the  provisions  of  such  rule. 

The  Need  for  the  Proposed  Action 

The  exemption  is  needed  because 
insurance  complying  with  requirements 
of  10  CFR  50.54(w)(5)(i)  is  unavailable 
and  because  the  temporary  delay  in 
implementation  allowed  by  the 
exemption  and  associated  rulemaking 
action  will  permit  the  Commission  to 
reconsider  on  its  merits  the  trusteeship 
provision  of  10  CFR  50.54(w)(4). 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  radiological  impacts 
on  the  environment  the  proposed 
exemption  does  not  in  any  way  affect 
the  operation  of  licensed  facilities. 
Further,  as  noted  by  the  Commission  in 
the  Supplementary  Information 
accompanying  the  proposed  rule,  there 
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are  Beveral  reasons  for  coociuding  that 
delaying  for  a  reasonable  time  the 
implementation  of  the  stabilization  and 
decontamination  priority  and 
trusteeship  provisioas  of  Section 
50.54(w)  will  not  adversely  affect 
protection  of  public  health  and  safety. 
First,  during  the  period  of  delay,  the 
licensee  will  still  be  required  to  carry 
$1.06  billion  insurance.  This  is  a 
substantial  amount  of  coverage  that 
provides  a  significant  financial  cushion 
to  licensees  to  decontaminate  and  clean 
up  after  an  accident  even  without  the 
prioritization  and  trusteeship  provisions. 
Second,  neariy  75%  of  the  required 
coverage  already  is  prioritized  under  the 
decontamination  liability  and  excess 
property  insurance  language  of  the 
Nuclear  Electric  Insurance  Limited-II 
policies.  Finally,  there  is  only  an 
extremely  small  probability  of  a  serious 
accident  occurring  during  the  exemption 
period.  Even  if  a  serious  accident  giving 
rise  to  substantial  insurance  claims 
were  to  occur,  NRC  would  be  able  to 
take  appropriate  enforcement  action  to 
assure  adequate  cleanup  to  protect 
public  health  and  safety  and  the 
environment 

The  proposed  exemption  does  not 
affect  radiological  or  nonradiological 
effluents  from  the  site  and  has  no  other 
nonradiological  impacts. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  exemption;  any  alternatives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  die  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Consulted 

The  staff  did  not  consult  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  information  concerning  this 
action,  see  the  proposed  rule  (53  FR 
36338).  A  copy  of  the  facility  operating 
license  will  be  available  for  public 
inspection  at  the  Commissiiin's  Public 


Docimenl  Room.  2120  L  Street  NW., 
Washiqgtoo.  DC  and  at  the  Burice 
County  Library,  412  Fourth  Street 
Waynesboro.  Georgia  3083a 

Dated  at  Rodcvilte,  Maryland,  this  22nd 
day  of  Deoerot>er.  1968. 

For  the  Noclear  Regulatoty  Commisnon. 
David  B.  Matthews, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Profecta—l/H,  Office  of  Nuclear 
Reactor  Reguiatior. 

|FR  Doc.  8e-29990  PUed  1^28-88:  8:45  am) 
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[Docket  No.  50-260] 

Tenneaeee  Valley  Authority; 
Environmental  AMeaaraar 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC/the  Commission)  is 
considering  issuance  of  a  temporary 
exemption  from  certain  requirements  of 
General  Design  Criterion  17  of  Appendix 
A  to  10  CFR  50  to  the  Tennessee  Valley 
Authority  (TVA/the  Hcensee),  for  the 
Browns  Ferry  Nuclear  Power  Plant  Unit 
2,  located  at  the  licensee's  site  near 
Decatur,  Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
licensee  would  be  temporarily  exempted 
from  the  electrical  separation 
requirements  of  General  Design 
Criterion  (GDC)  17  of  Appendix  A  to  10 
CFR  Part  sa  As  relevant  to  TVA's 
request  GDC  17  requires  that  "*  *  *  The 
onsite  electric  power  supplies,  including 
the  batteries,  and  the  onsite  electric 
distribution  system,  shall  have  sufficient 
independence,  redundancy,  and 
testability  to  perform  their  safety 
functions  assuming  a  single  failure 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed  on  a 
temporary  basis  in  order  to  allow  TVA 
Browns  Ferry,  Unit  2,  to  load  fuel  and 
perform  hydro  testing.  The  modifications 
necessary  to  bring  the  plant  into 
compliance  with  GDC  17  will  be  made 
prior  to  Unit  2  restart. 

Environmental  Impact  of  the  Proposed 
Action:  The  licensee  has  indicated  that 
approximately  250  cables  have  been 
discovered  that  do  not  meet  the  cable 
separation  criterion  of  GDC  17.  Due  to 
the  extended  Unit  2  outage,  there  is  very 
little  decay  heat  in  the  fuel  and  Krypton 
85  is  the  only  significant  fission  product 
left.  The  licensee's  analysis  of  design 
basis  accidents  shov«rs  that  any  potential 
radiological  releases  would  not  be 
greater  than  previously  determined  nor 
would  the  temporary  exemption 
otherwise  affect  radiological  effiuents. 


The  staff  has  reviewed  the  licensee's 
environmental  analysis  and  concurs 
with  its  findings.  The  proposed  action 
does  not  affect  the  probability  or 
conseqaences  of  any  accident.  In 
addition,  the  proposed  action  does  not 
change  the  types  of  effluents  that  may 
be  released  offsite  and  does  not 
increase  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  The  Commission  concludes 
that  there  are  no  significant  radiological 
impacts  associated  with  this  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effiuents  and  has 
not  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  exemption. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  any  use  of 
resources  not  previously  considered  in 
the  September  1. 1972  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Browns  Ferry  Nuclear  Plant. 

Alternatives  to  the  Proposed  Action: 
Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  alternatives  to 
the  proposed  action  need  not  be 
evaluated.  The  principal  alternative, 
however,  to  the  exemption  would  be  to 
deny  the  exemption  requested  by  the 
licensee  from  the  requirements  of  10 
CFR  Part  50  Appendix  A.  GDC  17.  Such 
action  would  not  enhance  the  protection 
of  the  environment 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  Sipiificant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  forgoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  December  15. 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  NRC's  Local  Public  Document 
Room  located  at  the  Athens  Public 
Library,  South  Street  Athens,  Alabama 
35611. 


Dated  at  Rockville,  Maryland  this  22nd  day 
of  December,  1968. 

For  the  Nuclear  Regulatory  Commission. 
Suzuina  C.  Black, 

Assistant  Director  for  Projects,  TVA  Projects 
Division.  Office  of  Special  Projects. 
[PR  Doc.  88-29994  Filed  12-28-88:  8:45  am] 
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Public  Worfcsiiop  on  the  Individual 
Plant  Examinationa 

AQENCV:  Nuclear  Regulatory 

Commission. 

ACnOfC  Notice  of  Workshop. 


summary:  Oh  November  23, 1988  the 
NRC  Staff  issued  Generic  Letter  No.  88- 
20, 1.NDIVIDUAL  PLANT 
EXAMINATION  FOR  SEVERE 
ACCIDENT  VULNERABIUTIES.  The 
Generic  Letter  requires  all  licensees 
holding  operating  licenses  and 
construction  permits  for  nuclear  power 
reactor  facilities  to  perform  an 
individual  plant  examination  for  severe 
accident  vulnerabilities.  A  document 
that  provides  additional  licensee 
guidance  for  reporting  the  results  of  the 
bidividual  Plant  Examination  (IPE)  and 
describes  the  review  evaluation  process 
that  the  NRC  will  use  for  assessing  the 
submittals  will  be  issued  in  draft  form 
on  or  about  January  27, 1989.  In  order  to 
discuss  the  IPE  objectives  and  solicit 
questions  and  points  for  clarification  on 
the  draft  NUREG-1335,  "Individual  Plant 
Examination:  Submittal  Guidance  and 
Staff  Review  Requirements",  the  NRC 
plans  to  conduct  a  workshop. 

DATES:  February  28. 1989  and  March  1- 
March  2. 1969. 

ADOness:  The  Woi  ihington  Hotel,  200 
Main  Street,  Fort  Worth,  Texas  76102. 
rOH  FURTHER  INFORMATION  CONTACT: 

lohn  H.  HH<;k.  Orricc  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  4,92-3979.  For 
hotel  room  reservations,  request  the  IPE 
Workshop  Conference  room  rates  at  the 
Worthington  Hotel,  telephone  (817)  870- 
1000  no  later  than  January  27. 1989. 
»UW»tEM6NTARV  INFORMATION:  The 
following  items  will  be  discussed  during 
the  workshop:  Generic  Letter  88-20, 
Preparing  for  External  Events  in  the  IPR 
IPE  Submittal  Guidance  and  NRC  Staff 
Review  Requirements  on  the  Front  and 
Back  end  Submittals,  The  workshop  will 
also  be  used  to  discuss  NRC  plans  on 
Accident  Management 

Those  members  of  the  public  who 
wish  to  attend  the  worhshop  should 
notify  the  contact  listed  above.  In 
addition,  those  members  of  the  public 
who  wish  to  make  a  concise 


presentation  at  the  workshop,  should 
indicate  their  desire  to  do  so  to  the 
contact  listed  above,  so  that  they  can  be 
added  to  the  agenda.  Bariy  notification 
is  recommended  since  requests  will  be 
processed  as  they  are  received.  Written 
comments  will  also  be  accepted  up  to 
and  during  the  workshop  time  period. 

Dated  in  Rockvitle,  Maryland,  this  22nd 
day  of  December.  198a 

For  the  Nuclear  Regulatory  Commission. 
WtUiam  Beckiwr. 

Chief  Severe  Accident  Issues  Branch.  Ofpce 
of  Nuclear  Regulatory  Research. 
[FR  Doc.  68-29996  Filed  12-28-88;  8.-45  am] 
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IDoctiet  No.  S0-344I 

Portland  General  Electric  C04 
Consideration  of  Isauance  of 
Amendment  to  Faciltty  Operating 
License  and  Proposed  Kio  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-1 
issued  to  Portland  General  Electric 
Company  (the  licensee),  for  operation  of 
the  Trojan  Nuclear  Plant  located  in 
Columbia  County.  Oregon.  The  request 
for  amendment  was  submitted  by  letter 
dated  May  %  1968. 

The  proposed  amendment  would 
revise  the  license  for  Trojan  to  reflect 
that  Pacific  Power  and  Light  Company 
has  merged  with  Utah  Power  and  Light 
Company  to  become  a  new  corporation 
named  PC/UP&L  Merging  Corporation 
which  will  change  its  name  to 
PacifiCorp,  but  will  operate  under  the 
assumed  business  name  of  Pacific 
Power  and  Light  Company.  Pecific 
Power  and  Light  Company  has  a  2.5 
ownership  interest  m  Trojan.  The  other 
owners  are  Portland  General  Electric 
Company  (67.5  percent)  and  Eugene 
Water  and  Electric  Board  (30  percent). 
Portland  General  Electric  Company  is 
responsible  for  the  operation  of  Trojan. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  3ie  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  malung  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  its  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-2ie,  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda,  Maryland,  from  8:15  a.m.  to 
4:00  p.m.  Copies  of  wrritten  comments 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  27. 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  licnese,  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  and 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  C3!R  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conunissioo  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


>.im»llAmMJ.i  .^^^ 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene.  A 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (16)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  speciHcity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  Include  a  Ust  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration,  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  b«  permitted  to 
participate  at  a  party. 

Those  permitted  to  intervene  becomes 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  afier  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 


Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  be  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Servicing  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC  20555,  by  the  above 
date.  Where  petitions  are  filed  during 
the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
or  representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-{800)  32&-ei000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Leonard  A.  Girard, 
Esq.,  Portland  General  Electric 
Company,  121  SW.  Salmon  Street, 
Portland,  Oregon  97204,  attorney  for  the 
licensee. 

Nontimely  filmgs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (a)(l)(i)-Kv)  and  2.714(d). 


For  further  details  wtih  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washinton,  DC  20555,  and  at  the 
Portland  State  University  Library,  731 
SW„  Harrison  Street,  Portland,  Oregon 
97297. 

Dated  at  Rockville.  Maryland,  this  2l8t  day 
of  Deceinl>er,  1988. 

For  the  Nuclear  Regulatory  CoininiBsion 
George  W.  Knighton, 
Project  Director.  Project  Directorate  V 
Division  of  Reactor  Projects— III.  IV,  Vaiid 
Special  Projects  Officer  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-29995  Filed  12-28-88:  8:45  am] 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Cost  Comparison  Studies;  Circular  No. 
A-76 

AOENCV:  Office  of  Management  and 

Budget. 

ACTION:  Publication  of  Schedules  for 

OMB  Circular  No.  A-7e  cost  comparison 

studies.  

summary:  This  Notice  contains  the 
schedules  of  cost  comparisons  for  FY 
1989  for  the  Department  of  Defense. 
Executive  Order  12615,  Performance  of 
Conmiercial  Activities,  dated  November 
19, 1967,  requires  OMB  to  publish  the 
schedules  as  they  become  available. 
This  is  the  initial  submission  for  DOD; 
additions  to  these  schedules,  where  the 
goals  required  by  the  Executive  Order 
have  not  been  met  and  schedules  from 
other  agencies  will  be  forthcoming. 

The  department  goal  and  number  of 
positions  scheduled  for  study  are  listed 
below: 

Agency:  DOD 
Goal:  29,664 
Scheduled:  27,146 

General  questions  relating  to  the  cost 
comparisons  should  be  referred  to  the 
following  individuals: 
Air  Force,  Colonel  Dave  Held,  (202)  695- 

7076 
Army.  Edward  Breland,  (202)  694-9046 
Navy,  Charlie  Maca,  (202)  697-0750 
Defense  Logistics  Agency,  Billie 

Blackman.  (202)  274-5050 
Defense  Mapping  Agency,  Richard 

Tanzillo,  (202)  653-1450 
Office  of  Federal  Procurement  Policy. 

David  Muzio,  (202)  395-3300 
loseph  R.  Wright  Ir,. 
Directvir. 
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Department  Of  the  Army.- List  of  Cost  Comparisons  That  Will  be  Completed  in  FY  1989 


UNITS 


AMC 

AMC 

AMC 

OOE 

COE. 

COE 

COE 

FORSCOM... 

FORSCOM  .. 

FORSCOM... 

FORSCOM... 

FORSCOM  ... 

FORSCOM... 

FORSCOM  ... 

FORSrX)M  ... 

FORSCOM  ... 

FORSCOM  ... 

FORSCOM... 

FORSCOM... 

FORSCOM.... 

FORSCOM... 

FORSCOM... 

FORSCOM...: 

FORSCOM... 

FORSCOM... 

FORSCOM... 

FORSCOM... 

FORSCOM.... 

FORSCOM.... 

FORSCOM 

FORSCOM...., 

FORSCOM 

FORSCOM 

FORSCOM 

HSC 

HSC 

HSC „ 

HSC „. 

HSC „ 

HSC „ 

HSC _ 

HSC _. 

HSC _ 

HSC „ 

HSC 

HSC 

HSC _-.... 

HSC 

HSC 

HSC ,.... 

HSC _:. 

HSC 

HSC 

HSC 

HSC 

HSC 

HSC „ 

HSC „.. 

HSC 

HSC .. 

HSC 

HSC _ 

HSC 

HSC 

HSC 

HSC „._ 

HSC 

HSC 

HSC 

HSC 

HSC 

HSC 

HSC „.. 

HSC 

HSC 

MOW... 

MOW 

MOW 

MTMC „„ 

MTMC 


COMMERCIAL  ACTIVITY 


INSTALLATION  SUPPORT 

INSTALLATION  SUPPORT 

INSTALLATION  SUPPORT 

AOP  SERVICES 

MOTOR  VEHICLE  OPERAT 

GRAPHIC  ARTS 

AOMIN  SERVICES 

MAIT 

DOL  PACKAGE 

DPTM  PACKAGE 

DPTM  (TASC)  PACKAGE 

DEH  PACKAGE 

DOL  (SUPPLY) 

AUDIOVISUAL 

LAUNDRY/DRY  CLEANING 

DEH  HOUSING 

AUDIOVISUAL 

LAUNDRY/DRY  CLEANING 

DPTM  (TASC)  PACKAGE 

AUDIOVISUAL 

DOL....„ 

FOOD  SERVICE _ .. 

AUDIOVISUAL 

DOL  PACKAGE „. 

AUDIOVISUAL _ 

DEH  PACKAGE 

DOL  PACKAGE 

PUBLIGAT  DISTRIB  CTR 

DEH  PACKAGE 

DOl  PACKAGE 

DPTM  (TASC)  PACKAGE 

DPTM  (RANGE  MAIN) 

RANGE  OPER  MAIN 

AUDIOVISUAL  INFORMAT _ 

NUTRITIONAL  CARE „„ 

NUTRITIONAL  CARE 

CLINIC/ DISPEt4SARY 

CLINIC/DISPENSARY 

CLtNlC/DISPENSARY . 

CUNIC/DISPENSARY 

CUNIC/DISPENSARY . 

CUNIC/DISPENSARY 

CUNIC/DISPENSARY 

CUNIC/DISPCNSARY 

CUNIC/DISPENSARY 

CLINIC/DISPENSARY 

CUNIC/DiSPENSARY 

aiNIC/DISPENSARY 

CLINIC/DISPENSARY 

CLINIC/DISPENSARY 

CUNIC/DISPENSARY 

CUNIC/DISPENSARY „ 

CUNtC/DISPENSARY .„.. 

CLINIC/DISPENSARY „ 

CLINIC/DISPENSARY „.. 

CUNIC/DISPENSARY _ 


ELECTRONIC  COMMO  EQUIP 

CUSTODIAL  SERVICE 

CUSTODIAL  SERVICE 

CUSTODIAL  SERVICE 

CUSTODIAL  SERVICE 

CUSTODIAL  SERVICE 

CUSTODIAL  SERvrcE 

CUSTODIAL  SERVICE 

FOOD  SERVICE 

OFFICE  EQUIP  REPAIR 

WATER  PLANTS , 

STORAGE  &  WAREHOUSING 

VISUAL  INFORMATION 

VISUAL  INFORMATION 

VISUAL  INFORMATION...... 

VISUAL  INFORMATION 

VISUAL  INFORMATKJN ...^ . 

VISUAL  INFORMATION 

VISUAL  INFORMATION 

MILITARY  CLOTHING 

MAIL  a  DISTRIB  SERV 

COMMUNICAT  a  ELECTRON 

VEHICLE  PREPARATION 

INSTALLATION  SUPPLY 


LOCATION 


ANNiSTON  ARMY  DEPOT.  AL 

RED  RIVER  ARMY  DEPOT.  TX 

US  ARMAMENT  RES  DEV  &  ENG.  NJ. 

NAN,  NY  NY  _ 

NORFOLK.  VA 

HUNTSVILLE,  AL 

NAN.  NY _ _ 

FT.  CAMPBEa.  KY 

FT.  CARSON.  CO 

FT.  CARSON,  CO 

FT,  DEVENS,  MA 

FT  DEVENS.  MA „„ 

FT.  DEVENS,  MA 

FT.  DRUM,  NY 

FT.  HOOD.  TX 

FT.  HOOD.  TX „.. . 

FT.  LEWIS  WA....„ a 

FT  LEWtS,  WA 

FT.  McCOY,  Wl 

FT.  McPHEHSON,  6A 

FT.  McPHCRSON,  GA 

FT.  BUCHANAN,  PR 

FT.  BUCHANAN,  PR 

FT.  BUCHANAN,  PR 

FT.  MEADE,  MO 

FT.  MEADE,  MO „. 

FT.  ME/VDE,  MD 

FT.  INOIANTOWN  GAP.  PA 


FTE.  CIV 


FTE.MIL 


FT.  INDIANTOWN  GAP,  PA. _ 

FT.  INOIANTOWN  GAP,  PA. _ 

FT.  ORD.  CA „ „ 

FT.  POLK.  LA 

FT.  HOOD,  TX 

FT.  RILEY,  KS „ 

FT.  CARSON.  CO „ 

FT.  MONMOUNTH,  NJ 

TOOELE  ARMY  DEPOT.  UT . 

NATICK  lAB,  MA „ 

SENECA  ARMY  DEPOT „...    . 

WATERVLIET  ARSENAL .. 

RED  RIVER  ARMY  DEPOT.  TX „ 

FT  McCOY,  Wl 

ROCK  ISLAND,  H. 

SAVANNA  ARMY  DEPOT.  GA„..... 

SELFRIDGE  AIR  NG.  Ml _ 

DETROIT  ARSENAL,  Ml 

DEFENSE  GEN  SUPPORT  CENTER.  VA.._ 

TOBYHANNA  ARMY  DEPOT.  PA 

PINE  BLUFF  ARSENAL,  AK 

SACRAMENTO  ARMY  DEPOT,  CA.  .  .. 

SHARPE  ARMY  DEPOT,  CA 

SIERRA  ARMY  DEPOT.  CA . 

TRACY  ARMY  DEPOT.  CA. 

UMATILLA  ARMY  DEPOT.  OR 

AflUNGTON  HALU  VA .  ... 

CAMERON  STATKJN.  VA 

FITZSIMONS  AMC,  CO . 

FT.  eCN  HARRISON.  IN ._ 

FT.  BENNtNG.  QA ... . 

FT.  HUACHUCA.  A2 

FT.  RILEY,  KS 


CARLISLE  BARRACKS.  PA_ 
WEST  POINT,  NY 


WALTER  REED  AMC.  DC... 

FT.  DETRICK.  MD 

WALTER  REED  AMC.  DC. 

FT.  DETWCK.  MO 

ABEROEEN.  MO 

FT.  GORDON.  GA. 

FT.  DETRtCK.  MO 


PRESIOO.  SAN  FRANCISCO,  CA . 

FT.  LEWIS,  WA _ 

TRIPtEH  AMC.  HI 

FITZSIMONS  AMC,  CO „ 

WAITER  REED  AMC.  00 . 

FT.  MVER  VA 

FT.  McNAia  0C....._. . L-. 

FT.  McNAia  DC 

OAHB 


SUNNY  KXNT.  NC.. 


2S7 

331 

407 

1 

11 

1 

0 

s 

406 

57 

SS 

233 

« 
29 
77 
20 
57 
25 
23 
35 
74 

e 

7 

13 

40 

»«4 

267 

8 
58 
54 
28 
t« 
33 
28 
44 
16 
34 

4 

8 

• 
15 

2 
14 

2 
10 
11 

4 
14 

7 
13 
12 
11 

7 

1 
■'   t 

:  9 

M 

7 

4« 

18 

23 

3 

8 

141 

0 

7 
11 
3 
• 
4, 
4 
S 
0 

1 

28 

1 

5 

0 
17 
11 


0 
0 
0 
-    16 
2 
3 
9 
11 
56 
3 
0 
0 
9 
5 
0 
0 
2 
0 
0 
2 
17 
12 
3 
4 
3 
0 
13 
1 
Q 
0 
11 
2 
0 
0. 
'  6 
2 
2 
3 
8 
0 
0 
1 
6 
1 
'.2 
0 
0 

1 

6 

0 
18 

2 

6 

3 

2 
.  0 

0 

0 

0 

0 

0 

0 

0 

6 

0 

0 

0 

0 

0 

3 

0 

4 

1    . 
13 

8 

4 
10 

0 

0 
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Department  OF  THE  Army.— List  of  Cost  Comparisons  That  Will  be  Completed  in  FY  1989— Continued 


UNITS 


traooc. 

TRAOOC. 

traooc. 

TRAOOC- 
TRAOOC-. 
TRAOOC... 
TRAOOC  „. 
TRAOOC... 
TRAOOC.- 
TRAOOC...... 

TRAOOC 

TRAOOC 

TRAOOC 

TRAOOC 

TRAOOC. 
TRAOOC. 
TRAOOC. 
TRAOOC. 
TRAOOC. 
TRAOOC. 
TRAOOC - 
TRAOOC. 

TSA 

TSA 

TSA..._ 
TSA..... 

TSA 

TSA..._ 
TSA_._ 
TSA...- 


TSA 

TSA 

TSA 

TSA 

TSA 

TSA 

TSA- 
OTSA.- 
TSA — 
TSA 


COMMERCIAL  ACTIVITY 


FAdLITY  ENGINEER 

INDUSTRIAL  OPERATIONS. 
OPERATION  RANGE  &  AVIAT. 
TASC 


INSTALLATION  SUPPORT. 
FACMJTY  ENGINEERS 

J^^gQ  __^_ ^^ 

ADMIN  SUPPORT- 
AOMIN  SUPPORT- 
OOL 

FOODSERVICE 

FAOLITY  ENGINEERS 

FAauiTY  ENGINEERS 

INDUSTRIAL  OPERAT 

FAOLITY  ENGINEERS 

ADP 

PRINTING  &  REPRODUCT- 

INDUSTRIAL  OPERAT 

FACILITY  ENGINEERS 

AUDIOVISUAL. 

FOOD  SERVICE 

LOG  PACKAGE 

COMMISSARY  SHELF  STOCK 

COMMISSARY  SHELF  STOCK 
COMMISSARY  SHELF  STOCK 
COMMISSARY  SHELF  STOCK 
COMMISSARY  SHELF  STOCK 
COMMISSARY  SHELF  STOCK 
COMMISSARY  SHELF  STOCK 


WESTCOM.. 
WESTCOM- 
WESTCOM- 


COMMISSARY  SHELF  STOCK  STORAGE  & 
ISSUE. 

STORAGE  A  ISSUE 

STORAGE  a  ISSUE 

STORAGE  &  ISSUE 

STORAGE  a  ISSUE. 

STORAGE  &  ISSUE.- 
STORAGE  A  ISSUE.. 
STORAGE  A  ISSUE.- 
STORAGE  a  ISSUE- 
STORAGE  a  issuE.- 

STORAQE  a  ISSUE.- 

FACHJTY  ENOINEBIS 

DOL- 

PAOFIC  TRAIN  FAOUTY . 


LOCATKDN 


FT.  BENNING.  GA . 
FT.  BENNINa  GA . 
FT.  BENNING.  GA . 
FT.  BENNING.  GA . 
FT.  BLISS,  TX- 

FT.  OIX.  NJ 

FT.  EUTIS.  NJ- 
FT.  EUTIS.  NJ.. 
FT.  EUTIS,  NJ- 
FT.  KNOX.  KY- 
FT.  KNOX.  KY.. 
FT.  KNOX.  KY . 


FT.  LEAVENWORTH.  KS.. 
FT.  LEAVENWORTH.  KS.. 

FT.  LEE.VA - -. 

FT.  LEE.  VA -.. 

FT.  LEE.  VA 

FT.  RUCKER,  AL 

FT.  RUCKER.  AL 

FT.  RUCKER,  AL 

FT.  RUCKER.  AL 

REDSTONE.  AL-....- 

FT.  IRWIN,  CA. 


FT.  McNAIR.  DC 

FT.  DRUM.  NY _.. 

CAMERON  STATION.  VA. 

FT.  BRAGG.  NC 

FT.  ORD.  CA 

FT.  BENNING.  GA 

FT.  LEWIS.  WA. 


FTECIV 


FT.  LEE.  VA „.-. 

FT.  RK>IAROSON.  AK — . 

FT.  BEL  VOIR.  VA 

FT.  MEADE,  MD 

REDSTONE  ARSENAL  AL — . 

T08YHANNA  ARMY  DEPOT.  PA.. 
FT.  BUSS.  TX 


FT.  LEAVENWORTH.  KS- 

F1TZSIM0NS  AMC.  CO 

FT.  MONROE.  VA - 

OAHU,  HI — 

OAHU,  HI. 

HAWAM.  HI ^^.- 


653 

B40 

135 

101 

1.138 

511 

93 

16 

42 

705 

30 

523 

297 

72 

260 

15 

24 

445 

378 

59 

29 

15 

13 

15 

6 

59 

84 

50 

50 

70 

6 

2 

18 

20 

13 

2 

26 

7 

3 

4 

597 

536 


FTE.MIL 


5 

82 

138 

19 

59 

7 

4 

16 

72 

to 

216 
4 
6 
3 
0 
12 
3 

113 

5 

3 

2S 

133 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
133 
24 


Air  Force.— Ust  of  Cost  Comparisons  That  Will  be  Competed  in  FY  1989 


COMMERCIAL  ACTIVITY 


COMMISSARY  WAREHOUSE- 
COMMISSARY  WAREHOUSE- 
COMMISSARY  WAREHOUSE 

COMMISSARY  WAREHOUSE 

COMMUNCATION  FUNCTIONS . 
COMMUNICATK)N  FUNCTIONS . 

DATA  PROCESSING ....- — 

FUELS  MANAGEMENT- 
FURNISHINGS  MANAGEMENT- 
FURNISHINGS  MANAGEMENT- 
FURNISHINGS  MANAGEMENT - 
FURNISHINGS  MANAGEMENT- 
FURNISHINGS  MANAGEMENT- 
FURNISHINGS  MANAGEMENT. 
FURNISHINGS  MANAGEMENT.-.- 
GROUND  RADIO  MAINTENANCE . 

GROUNDS  MAINTENANCE 

GROUNDS  MAINTENANCE .„ 

GROUNDS  MAINTENANCE 

GROUNDS  MAINTENANCE 

GROUNDS  MAINTENANCE  — 

GROUNDS  MAINTENANCE . 
GROUNDS  MAINTENANCE . 

GROUNDS  MAINTENANCE 

GROUNDS  MAINTENANCE 

GROUNDS  MAINTENANCE  ...«— 
QROUNOS  MAINTENANCE . 
GROUNDS  MAMTENANCE . 
GROUNDS  MAINTENANCE . 


LOCATION 


SCOTT  AFB.  IL 

MATHER  AFB,  CA 

TRAVIS  AFB.  CA 

RANDOLPH  AFB.  TX - 

WILLOW  GROVE  AFRES  FAC.  PA . 

GEN  BILLY  MITCHELL  FLO.  Wl 

NORTON  AFB.  CA 

KELLY  AFB.  TX -. 

DOVER  AFB,  DE - 

ANDREWS  AFB,  MD-._ 

NORTON  AFB.  CA. 

MCCHORD  AFB.  WA.._ 

MCGUIRE  AFB,  NJ 

TRAVIS  AFB.  CA ; 

SCOTT  AFB.  IL... ..— 

KIRTLANO  AFB.  NM ,-. 

ElELSON  AFB,  AK . 

ELMENOORF  AFB.  AK -_ 

COLUMBUS  AFB.  MS. 

KELLY  AFB,  TX. 


WRIGHT-PATTERSON  AFB.  OH. 

HILL  AFB.  UT -. 

TINKER  AFB,  OK . — 

CHARLESTON  AFB.  SC 

DOVER  AFB,  DE ---. 

TRAVIS  AFB,  CA.... 

NORTON  AFB,  CA ™ 

SCOTT  AFB.  IL 

POPE  AFB.  NC 


FTECIV 


:j 


14 

13 

13 

16 

17 

13 

3 

70 

3 

1 

2 

4 
4 

.  r 
» 

i 

2 

17 

2 

48 

35 
20 
13 

9 
16 
19 
13 

8 


FTEMIL 


0 
0 
0 
0 
0 
0 

i 

2 

I 
'  • 

1 

$ 
■'4 

<■ 
It 

9' 

0 

0 

0 

•  • 

0 

f 

0 
0 
0 

.■5. 


^ *Jf-t  ^JHhi  wf- 


j;ederal  Register  /  Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Notices 


52885 


Air  Force— List  of  Cost  Comparisons  That  Wiu. be  Competed  in  FY  1989— Continued 


COMMERCIAL  ACTIVITY 


GROUNDS  MAINTENANCE 

GROUNDS  MAINTENANCE .- _„ 

LABORATORY  SUPPLY  SUPPORT. 
LABORATORY  SUPPLY  SUPPORT. 
LABORATORY  SUPPLY  SUPPORT. 
LABORATORY  SUPPLY  SUPPORT ., 
UNEN.. 


LOGISTTCS  MAU  CONTROL  ACTIVITY. 

MB  26  SIMULATOR  MAINT...- 

MIL  FAMILY  HOUSING  MAINT 

MIL  FAMILY  HOUSING  MAINT „.. 

MIL  FAMILY  HOUSING  MAINT 

MIL  FAMILY  HOUSING  MAINT 

MIL  FAMILY  HOUSING  MAINT 

MIL  FAMILY  HOUSING  MAINT 

MM.  FAMILY  HOUSING  MAKfT 

MIL  FAMILY  HOUSING  MAINT 

OCCUPATIONAL  MEDIONE 

OCCUPATIONAL  MEOIONE 

PICK  UP  a  DELIVERY. 


PRECISION  MEASUREMENT  EQUIP  LAB.. 

POSTAL  SERVICE  CENTER 

POSTAL  SERVICE  CENTER 

POSTAL  SERVICE  CENTER 

PROTECTIVE  COATING 

PROTECTIVE  COATING 

PROTECTIVE  COATING 

PROTECTIVE  COATING 

PROTECTIVE  COATING 

PROTECTIVE  COATING 

RANGE  MAINT 

REFUSE  COLLECTION . 


COMMISSARY  SHELF  STOCK  CUSTODIAL/WAREHOUSE . 

SOFTWARE  PROGRAMMING ; 

TAPE  LIBRARY „ 

TRANSIENT  AIRCRAFT  MAINT Zl "__! 

TRANSIENT  AIRCRAFT  MAINT 

TRANSIENT  AIRCRAFT  MAINT ZZ" 

TRANSIENT  AIRCRAFT  MAINT ~ 

TRANSIENT  AIRCRAFT  MAINT 7 

TRANSIENT  AIRCRAFT  MAINT '  "   __.' 

TRANSIENT  AIRCRAFT  MAINT __   "  _I 

TRANSIENT  AIRCRAFT  MAINT- 


TV  ORDINANCE  SCORING  SYSTEM.... 
UNDRGRAD  PILOT  TRAIN  AIRCRAFT . 

VEHKXE  OPER  a  MAINT 

VEHKXE  OPER  a  MAINT 

WATERCRAFT 

WEATHER  SERVICES- 


AUTO  CMD/CONTROL  EXEC  SUPPORT  SYS. 
AOMIN  SUPPORT/POSTAL  SVC  CTH      „ 

ADMIN  SWITCHBOARD— ™.     _  

ADMIN  SUPPORT „ "  „ 

ADMIN  SUPPORT "" 

ADMIN  SUPPORT __I 

ADMIN  SUPPORT _S"' 

AUDKJVISUAL ! 

AUDK3VISUAL  .„ _  '" 

BASE  OPER  SUPPORT .- 
BASE  OPER  SUPPORT .- 
BASE  OPER  SUPPORT.. 
BASE  OPER  SUPPORT .. 
BASE  OPER  SUPPORT . 
BASE  OPER  SUPPORT. 


BASE  OPER  SUPPORT „ 

BASE  OPER  SUPPORT 

BASE  INFO  TRANSFER  CTR/POSTAL  SVC . 
BASE  INFO  TRANSFER  CTR/POSTAL  SVC. 

BOX  MFG  a  LUMBER  RECLAM 

BOX  MFG  a  LUMBER  RECLAM 

BOX  MFG  a  LUMBER  RECLAM. ._ 

BOX  MFG  a  LUMBER  RECLAM .' ; 

BOX  MFG  a  LUMBER  RECLAM L 

C-141  SIMULATOR  MAINT i. 

CHAMBER  OPER -..      _ 

CIVIL  ENGINEER : 

CIVIL  ENGINEER . 1         „ 

QVIL  ENGINEER ^ 


LOCATION 


KWTLANO  AFB,  NM 

HANSCOM  AFB,  MA. 

EDWARDS  AFB.  CA .^ 

EGUN  AFB.  FL.; 

WRIGHT4»ATTERS0N  AFB,  OH. 

KIRTLANO  AFB,  OH 

HKa<AM  AFB,  HI .. 

HILL  AFB.  UT 

MULTIPLE  INSTAU 

DOVER  AFB,  DE 

MCCHORD  AFB,  WA 

TRAVIS  AFB,  CA. 


LITTLE  ROCK  AFB,  AR.. 

CANNON  AFB,  NM 

HOMESTEAD  AFB,  FL.„ 
MOODY  AFB.  GA. 


MYRTLE  BEACH  AFB.  SC..„ 

WRIGHT-PATTERSON  AFB.  OH. 

KELLY  AFB.  TX 

MCCLELLAN  AFB.  CA 

MANSCOM  AFB,  MA. 

ROBINS  AFB.  GA... 


MCCLELLAN  AFB.  CA 

TINKER  AFB,  OK „. 

ELMENOORF  AFB,  AK 

MCCLELLAN  AFB,  CA._... 

NORTON  AFB,  CA 

TRAVIS  AFB.  CA 

HTCKAM  AFB,  HI 

PATRICK  AFB,  FL 

Hia  AFB,  UT. 


FTEOV 


ElELSON  AFB.  AK 

LOS  ANGELES  AFS.  CA„ 

RANDOLPH  AFB,  TX 

RANDOLPH  AFB.  TX 

DOVER  AFB,  DE 

HURLBURT  FIELD.  FL  _.„ 

POPE  AFB,  NC 

MCGUIRE  AFB,  NJ.- 


MCCHORD  AFB,  WA „ 

WRK3HT-PATTERSON  AFB.  OH. 

GILA  BEND,  AZ 

MOODY  AFB,  GA 

MACDILL  AFB,  FL 

LAUGHLIN  AFB,  TX 

Hia  AFB,  UT- 


MCCLELLAN  AFB.  CA.... 
HOMESTEAD  AFB.  FL.„ 

MULTIPLE  INSTAU 

OFFUTT  AFB,  NE . ^^_„ 

HANSCOM  AFB,  MA 

TRAVIS  AFB,  CA 

LACKLAND  AFB.  TX— .- 

TRAVIS  AFB,  CA.- 

HICKAM  AFB,  HI. 


HOMESTEAD  AFB,  FL.... 

HIU  AFB,  UT „ 

MCCLELLAN  AFB,  CA 

MINN/ST  PAUL  lAP  MN  .. 

greater  pittsburgh, 

niagara  falls,  ny 

chk:ago  ohare.  il 

NEWARK  AFB.  OH 


PA. 


rk:kenbacker  angb.  oh. 

OTIS  ANGBG,  MA 

BUCKLEY  ANGB,  CO 

KELLY  AFB.  TX 

SHEPPARD  AFB,  TX 

KELLY  AFB,  TX 

TINKER  AFB,  OK ; 

ROBINS  AFB,  GA 

MCCLELLAN  AFB.  CA . 

HILL  AFB.  UT 

MULTIPLE  INSTAU _. 


BROOKS  AFB,  TX. 

OTIS  ANGB.  MA 

BUCKLEY  ANGB,  CO -..„•. 

I  RICKENBACKER  ANGB.  OH- 


29 

6 
13 
9 
46 
22 
1 
3 
0 
8 
16 
41 
29 
13 
21 
5 
9 
27 
12 
51 
6 
0 
1 
1 
15 
16 
12 
16 
13 
12 
28 
7 
18 
0 
1 
19 
0 
2 
14 
21 
25 
0 
7 
0 
126 
177 
89 
0 
44 
2 
4 
16 
22 
7 
15 
4 
19 
19 
113 
99 
H7 
130 
96 
70 
67 
B3 
17 
8 
21 
33 
19 
22 
19 
«5 
2 
87 
31 
73 


FTEMIL 


1 
3 

■  5 

■  5 

1 
• 
2 
3 
165 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
12 
2 
0 
0 
13 
0 
3 
5 
10 
0 
0 
0 
0 
10 
9 
44 
5 
11 
15 
12 
3 
5 
0 
18 
853 
0 
0 
46 
36 
21 
9 
0 
0 
0 
0 
5 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
121 
7 

"• 

0 
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Air  Force.— List  of  Cost  Comparisons  That  Wia  be  Competed  in  FY  1989— Continued 


COMMEROAL  Acnvmr 


COMMISSARY  WAREHOUSE. ..„.. 

COMMISSARY  WAREHOUSE 

COMMISSARY  WAREHOUSE 

COMMUNICATION  FUNCTIONS ..... 


lOCATWN 


MCGUIRE  AFB.  NJ„ 
MULTIPLE  INSTAU-. 


LITTLE  ROCK  AFB,  AR.. 
MINN/ST  PAUL,  MN — 


FT&aV 


at 
u 

27 


Navy.— List  of  Cost  Comparisons  That  Waj.  Be  Competed  in  FY  1989 


UNITS 


ASO 

BRHOSP. 
COMNAVSEA. 
SYSCOM. 
COMNAVSEA.. 

SYSCOM 

COMNAVSEA.. 

SYSCOM „ 

COMNAVSEA.. 

SYSCOM 

COMPACMIS.- 
TESTCEN.. 
COMSCLANT. 
COMSCLANT. 
COMSCPAC. 
CRYP  TRA.... 
TECHTRA. 
EPMAC 


FASWTRA  CENLANT 

FASWTRA  CENLANT 

FCTLANT „ „... 

FLEMINEWARTRACEN .. 

FLTRACEN 

FMWTC 

GEN  SKILL  TRA  AMTG.. 

GEN  SKIU  TRA  TTC 

GUIDED  MSL .- 
GUIDED  MSL. 

NAMC 

NAMC. 
N&MC. 
N&MC. 


COMMERCIAL  ACTIVITY 


NAVAIR  ENGCEN. 

NAVAIR  ENGCEN. 

NAV  AIRES . 

NAVAIRES 

NAVAIR  TESTCEN 

NAVAVION  ICCEN 


BUILD/STRUC -.. 

CUSTODIAL  SERVICES... 

AUDIOVlSUAL/VtSUAl 

INFO  SERVICES - 

AOMIN  SUPPORT  SERV  - 


REFERENCE  AND  TECH . 
LIBRARIES 


INTERNAL  MAH 

MESSENGER  SERVICES. 
BUILD/STRUCT 


LOCATION 


PHILADELPHIA- 

GULFPORT 

WASHINGTON- 


WASHINGTON. 


WASHINGTON. 


__  WASHINGTON. 


MOTOR  POOL  OPER ...- 

AUDIOVISUAL/VISUAL  INFO  SERVICES... 

BASE  SUPPLY  OPER- - -. 

TRAIN  DEVICES 

SIMULATORS 

ADMIN  SPT  SERVICES- 
ADMIN  SPT  SERVICES.- 

BUILD/STRUCT 

BUILD/STRUCT „.„ - 

WORD  PROCESS  CENTER .- — 

TRAINING  DEVELOP 

INTERNAL  MAIL. 

TRAINING  DEVELOP 

PRINT/HEPRO 

WORD  PROCESSING  CENTERS 

TRAINING  DEVICES  SIMULATORS- 
CUSTODIAL  SERVICES.. 

BWLD/STRUC 

BLULD/STRUC 

CUSTODIAL  SERVICES.— 

CUSTODIAL  SERV1CES- 

BUILD/STRUC.. 

BUILD/STRUC.. 

DATA  TRANSCRIPTION . 

CUSTODIAL  SERVICES 

BASE  SUPPLY  OPER 

DATA  PROCESS  SERVICES.. 
BUILD/STRUC 


POINT  MAGU. 


BAYONNE. 
BAYONNE.. 
OAKLAND. 


CORHY  STATION  .. 


NEW  ORLEANS. 

NORFOLK 

NORFOLK. 


VIRGINIA  BEACH- 
CHARLESTON 

NORFOLK 

CHASN 

MILUNGTON 

MERIDIAN 

DAM  NECK 

NORFOLK 

ALAMEDA 

BROOKLYN 

PORTLAND 

RICHMOND 


FTECIV 


SAN  BERNAOINO.. 
TACOMA 


ANDREWS  AFB.  WASH.. 

MAYPOHT 

ATLANTA 

ATLANTA 

ATLANTA. 
ATLANTA. 


BASE  SUPPLY  OPER.. 
DATA  TRANSCRtPTKJN . 
BASE  SUPPLY  OPER.. 

BASE  SUPPLY  OPER 

AIR  COND/REF  PLANTS 

DATA  PROCESS  SERVK:ES- 
MOTOR  VEHKXE  OPER . 
BUILD/STRUC 


-J  BRUNSWICK- 
BRUNSWICK- 
CHASE  FIELD- 


PEST  MGT 

MOTOR  VEH  MAINT 

MOTOR  VEH  MAINT 

DATA  PROCESS  SERVICES.-. 

ADMIN  SPT  SERVTCES 

BUILD/STRUC 

BUILD/STRUC 

TRAINING  DEVTCES 

BUILD/STRUC 

BASE  SUPPLY  OPER 
AIR  CONOIT/REF  PLANTS- 
DATA  PROCESS  SERVK^S.. 
BUILD/STRUC 


BASE  SUPPLY  OPER 

ADMIN  SPT  SERVK^ES.. 

HEATING  PLANTS 

AUOKJVISUAL/VISUAL 

TRNG  DEVICES/ AV  EQUIP  ..- 

CUSTODIAL  SERVWES...- 

OTHER  NONMANUFAC  OPS . 
BUILD/STRUC 


CORPUS  CHRISTl .- 

DALLAS 

D/UJAS 

GLENVIEW 

GLENVIEW 

JACKSONVILLE 

JACKSONVILLE 

KEY  WEST 

KEY  WEST 

MEMPHIS 

MIR/VMAR 

MOFFETT  FIELD 

NEW  OR  LEANS 

NEW  ORLEANS 

NORTH  ISLAND 

WEYMOUTH 

WEYMOUTH 

WILLOW  GROVE  -.- 

MILUNGTON 

MILUNGTON. 
LAKEHURST- 
LAKEHURST- 
SAN  DIEGO - 


SAN  DIEGO 

PATUXENT  RIVER.. 
INDIANAPOLIS. 


101 

4 
7 


22 


198 


4 

1 

• 

12 


19 
1 
1 

79 
3 
7 
0 

10 
1 
0 
0 

1 

2 

1 

1 

1 

1 
29 

0 
13 

« 

2 
30 
17 

7 

29 

144 

32 

7 
IS 
42 

3 
47 
27 
14 

8 
224 
199 

2 

47 

184 

49 

6 
66 

7 

0 

108 

13 

1 

1 
36 
69 


FTEMIL 


0 
0 
0 
0 


FTEMIL 


0 

0 
0 

0 

"o 

~0 
~0 

.__ 
1 

0 
84 

4 

0 

0 

0 

3 

3 

1 

131 

0 

1 

58 

0 

0 

0 

0 

0 

0 

0 

3 

0 

6 

3 

0 

0 

0 

26 

5 

3 

2 

9 

9 

0 

0 

0 

0 

2 

66 

IS 

4 

5 

83 

14 

2 

0 

3 

11 

0 

3 

0 

0 

e 
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Navy.-Ust  OF  Cost  Comparisons  That  Wia  Be  Competed  in  FY  1989-Continued 


UNITS 


navavn  depot 

navavn  depot 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVAVN  DEPOT 

NAVCOAST  SYSCEN 

NAVCOMM  STA 

NAVCOMM  STA 

NAVCOMM  STA 

NAVCOMM  STA 

NAVCOMM  STA 

NAVCOMMU 

NAVCOMMU 

NAVEDTRA  SUPPCEN.. 
NAVENVIR  HLTHCEN.... 

NAVFAC 

NAVFINCEN  .„. 
NAVGMSCOL.. 

NAVHOSP -. 

NAVHOSP 

NAVHOSP 

NASHOSP 

NASHOSP 

NAVHOSP 

NAVHOSP 

NAVHOSP 

NAVHOSP 

NAVHOSP 

NAVHOSP....— 

NAVHOSP - 

NAVHOSP 

NAVHOSP 

NAVHOSP „ 

NAVHOSP 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP- 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP- 

NAVHOSP-. 

NAVHOSP- 

NAVHOSP- 

NAVHOSP.. 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP- 

NAVHOSP.. 

NAVHOSP- 

NAVHOSP- 

NAVHOSP.. 


COMMERCIAL  ACTIVITY 


INDUSTRIAL  PLANT  EOUIP.. 

MOTOR  VEH  OPER -..„ 

BASE  SUPPLY  OPER.. 


OTHER  INSTAU  SERVICES. 

ENGINEER  &  TECH  SERV 

INDUS  PLANT  EQUIP 

MOTOR  VEH  OPER 

BASE  SUPPLY  OPER.. 


BASE  SUPPLY  OPER - 

AUDK)VISUAL/VISUAL  INFO. 

FINANCIAL/PA  YROa 

MOTOR  VEH  OPER 


NAVHOSP.- 
NAVHOSP- 
NAVHOSP  .- 
NAVMASSO- 


BASE  SUPPLY  OPER 

OTHER  NONMANUFAC  OPS . 

BASE  SUPPLY  OPER 

ADMIN  SPT  SERV. 


OTHER  PROD  MANUF  FAB  IN  HOUSE... 

OTHER  VEH  OPS 

TELECOMMUNICATION  CENTERS 

CUSTODIAL  SERVK^ES — .  

OTHER  INSTALL  SERVKXS 

ADMIN  SPT  SERVICES 

BUILD/STRUC _        „ 

MOTOR  VEH  OPER „ 

GROUNDS/SURFACED  AREAS. 

AUDK3VISUAL 

DATA  PROCESS  SERVCES 

ADMIN  TELEPHONE  SVC 

DATA  PROCESS  SVC. 

REFERENCE  AND  TECH  LIBRARIES. 

BUILD/STRUC 

DATA  PROCESS  SVC 

MATERIEL  SVC „ 

CLINICS  &  DISPEN 

MOTOR  VEH  OPER __.  "' 


LOCATWN 


ALAMEDA 

ALAMEDA 

ALAMEDA 

ALAMEDA 

ALAMEDA 

CHERRY  POINT-.. 
JACKSONVILLE .... 
JACKSONVILLE  — 

NORFOLK 

NORFOLK 

PENSACOLA 

PENSACOLA 

PENSACOLA 

PENSACOLA 

SAN  DIEGO 

SAN  DIEGO 

SAN  DIEGO 


FTECIV 


SYS  DESK3N/DEVELOP - 

MEDK^AL  RECORDS  TRANSCRIPTION . 

DATA  PROCESS  SVC- 

BUILD/STRUC 

MED  RECORDS  TRANSCRIP I 

CUSTODIAL  SERVCES — . . 

MOTOR  VEH  OPER 

DATA  PROCESS  SVC. 


MED  RECORDS  TRANSCRIP-. 

DATA  PROCESS  SVC „ 

MED  RECORDS  TRANSCRIP.- 
BUILD/STRUC 


PANAMA  CITY 

PUGET  SOUND 

SAN  DIEGO 

SAN  DIEGO 

STOCKTON 

STOCKTON 

CHELTENHAM 

CHELTENHAM. 

NORFOLK 

NORFOLK 


DATA  PROCESS  SVC 

SYS  0ESK3N/DEVELOP 

MED  RECORDS  TRANSCRIP.. 
MED  RECORDS  TRANSCRIP., 
MED  RECORDS  TRANSCRIP. 

CUSTODIAL  SVC 

MOTOR  VEH  OPER 

DATA  PROCESS  SVC 

CUSTODIAL  SVC 

DATA  PROCESS  SVC 

SYS  DESK3N/DEVELOP 

NUTRITKJNAL  CARE 

DATA  PROCESS  SVC 


MED  RECORDS  TRANSCRIP— 

MATERIEL  SERVICES 

MED  RECORDS  TRANSCRIP  ..- 
MED  RECORDS  TRANSCRIP.... 

DATA  PROCESS  SERVCES 

CUSTODIAL  SERVCES 

MED  RECORDS  TRANSCRIP— 

CUSTODIAL  SERVCES 

SYS  DESK3N/DEVEL0P 

CUNKS  AND  DISPENSAR 


CENTERVILLE  BEACH- 
CLEVELAND  

DAM  NECK 

BEAUFORT 

BETHESDA — . 

BREMERTON — . 

BREMERTON 

BREMERTON 

BREMERTON 

CAMP  LEJUNE 

CAMP  LEJUNE 

CAMP  LEJUNE 

CAMP  PENDLETON 

CAMP  PENDLETON 

CAMP  PENDLETON 

CAMP  PENDLETON 

CHARLESTON 

CHARLESTON 

CHERRY  POINT 

CHERRY  POINT 


MED  RECORDS  TRANSCRIP  .- 

DATA  PROCESS  SVC...- 

MED  RECORDS  TRANSCRIP 

NUTRITIONAL  CARE 

MED  RECORDS  TRANSCRIP-. 

CUSTODIAL  SVC 

MED  RECORDS  TRANSCRIP-. 
CUSTODIAL  SVC 


MOTOR  VEH  OPER 

OPER  OF  AOP  EQUIP 


CORPUS  CHRISTl 

GREAT  LAKES - 

JACKSONVILLE 

LEMOORE 

LONG  BEACH 

LONG  BEACH 

LONG  BEACH 

LONG  BEACH 

MILUNGTON 

MILUNGTON 

MILUNGTON 

NEWPORT 

NEWPORT 

OAK  HARBOR 

OAKLAND 

OAKLAND 

ORLANDO - 

ORLANDO 

ORLANDO 

PENSACOLA 

PENSACOLA 

PENSACOLA 

PHILADELPHIA 

PHILADELPHIA 


PHILADELPHIA 

PORTSMOUTH 

ROOSEVELT  ROADS- 
ROOSEVELT  ROADS.. 
ROOSEVELT  ROADS- 
SAN  DIEGO 

SAN  DIEGO 

SAN  DIEGO 

NORFOLK 


IS 

52 

5 

1 

2 

6 

19 

27 

8 

7 

8 

10 

8 

11 

7 

9 

49 
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24 

6 

5 

8 

77 

4 

3 

71 

2 

11 

107 

5 

34 

12 

12 

30 

2 

7 

7 

7 

54 

to 
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4 

2 

9 
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19 

6 
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5 
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20 
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9 
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Navy.— UST  of  Cost  Comparisons  That  Will  Be  Competb)  m  FY  ig8»— Continued 


UNITS 


NAVMED  ATASERVCEN 

NAVMED  CUNIC 

NAVMED  CLINIC 

NAVMEDCOM 

NAVMEDCOM 

NAVMEDCOM 

NAVMEDCOM 

NAVMEDCOM 

NAVMEDCOM 

NAVOCEAN  SYSCEN 

NAVOCEAN  SYSCEN 

NAVORDSTA 

NAVPHI  BASE 

NAVPHI  BASE 

NAVPHIB  SCOL 

NAVPHIB  SCOL 

NAVRES  PERSCEN 

NAVSCSCOL „.. 

NAVSEC  GRUACT 

NAVSHIP _ 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD 

NAVSHIPYD  „. 

NAVSHIPYD  .„ 

NAVSHIPYD 

NAVSHIPYD 

NAVSTA 

NAVSTA 

NAVSTA. 

NAVSTA 

NAVSUB 

NAVSUB  SCOL.. 

NAVSUB „ 

NAVSUB „, 

NAVSUP 


COMMERCIAL  ACTIVITY 


NAVSWC 

NAVSWC 

NAVSWC 

NAVSWC 

NAVSWC 

NAVSWC 

NAVSWC „ 

NAVTRAQRU . 
NAVTRASTA .. 
NAVUSEA... 
NAVWARCOL.. 

NETC „ 

NETPMSA.. 
NETPMSA.. 

NRL _ 

NSC 

NSC -.... 

NSC 

NSC 

NSC 


NSC 

NSC 

NSC..„ 
NSC.._. 
NSC_... 

NSC 

NSC._.. 

NTC 

NTCC... 


SYS  DESIGN/DEVELOP — 

GROUNDS  AND  SURFACED  AREAS. — 

CUNICS  AND  DISPEN 

DATA  PROCESS  SVC 

OTHER  MAINT/REP  REAL  PROPERTY. 

MOTOR  VEH  OPER 

DATA  PROCESS  SVC.. 
DATA  PROCESS  SVC.. 
DATA  PROCESS  SVC.. 

OTHER  TEST/MEAS  DIAGNOSTIC  EQUIP 

INTERNAL  MAH.  MESSENGER  SVC- 

DATA  PROCESS  SVC 

MOTOR  VEH  MAINT 

BASE  SUPPLY  ORDER 

TRAINING  DEVELOP «.... 

INTERNAL  MAIL  MESSENGER  SVC.. 

MICROFILMING 

TRAINING  DEVEL  SUPPORT . 

MESS  HOUSEKEEPING 

MOTOR  VEH  OPER.. 

WATERWAYS _ 

OTHER  INSTALL  SVC 

CARE/REWAREHOUSE . 

OTHER  ADP  OPS 

BUILD/STRUC -.. 

ELEC  PLANTS 

CARE/REWAREHOUSE .- 

OTHER  STORAGE. 

BUILD/STRUC 

WATERWAYS 


SEASYSCMO- 
SFCWARF.-. 
SFCWARF..„ 

SPCC 

SUBASE 


STORAGE/WAREHOUSE 

OTHER  MAINT/REP  REAL  PROPERTY . 

ADMIN  TELEPHONE  SVC — 

BUILD/STRUC - — 

BUILD/STRUC - 

OPER  OF  BULK  LKXJIO  STORAGE 

DATA  PROCESS  SVC 

ADMIN  SPT  SVC 

TRAINING  DEVK:ES 

TRAINING  DEVKES.... _ 

STORAQE/WAREHOUSINQ . 

MOTOR  VEH  OPER 

MAINT  OF  AOP  EQUIP 

BUILD/STRUC 

PEST  MGT 

TELECOMMUNCAT10N 

DATA  PROCESS  SVC 

BU1J>/STRUC.. 

AOMIN  SPT  SVC 

PEST  MGT 

HEATING  PLANTS.. 
CUSTODIAL.. 
BUILD/STRUC.. 
OPER  OF  AOP  EQUIP™ 

BASE  SUPPLY  OPER 

BUILO/8TRUC.. 

PACKING  AND  CRATING 

OTHER  STORAGE/WAREHOUSING . 

MOTOR  VEH  MAINT 

DATA  TRANSCRIP 

BUILD/STRUC.. 


L0CATK3N 


8ETHES0A 

QUANTKX} 

SANFRANOSCO. 

NORFOLK 

BETHESOA 

OAKLAND 

OAKLAND 

JACKSONVILLE-. 

SAN  DIEGO 

SAN  DIEGO — 

SAN  DIEGO 


LOUISVILLE 

UTTLE  CREEK 

LITTLE  CREEK... 
LiTTLE  CREEK... 
LITTLE  CREEK  „. 
NEW  ORLEANS. 
ATHENS 


NORTHWEST  CHESAPE. 

PORT  HUENE 

CHARLESTON  „ 

LONG  BEACH 

LONG  BEACH 

LONG  BEACH 

LONG  BEACH 

MARE  ISLAND 

MARE  ISLAND 

MARE  ISLAND 

MARE  ISLAND 

t4ARE  ISLAND 

PEARL  HARBOR 

PHILADELPHIA 

CHARLESTON 

MAYPORT  ...„ 


FTEOV 


NEW  YORK „_ 

ROOSEVELT  ROADS.. 

NEW  LONDON 

GROTON _. 

PEARL  HARBOR 

SAN  DIEGO — 

NEW  ORLEANS 

DAHLGREN 

DAHLGREN 

DAHLGREN 

SILVER  SPRING- 
SILVER  SPRING.. 
SILVER  SPRING.. 
SILVER  SPRING.. 
MILLINQTON . — 

ORLANDO 

KEYPORT 

NEWPORT- - 

NEWPORT 

MEMPHIS 


PENSACOLA- 


PRESERVATION  AND  PACKAGING.. 

MOTOR  VEH  OPER.™ 

PACKING  ANO  CRATttIG .. 
PACKING  AND  CRATMG- 
PACKING  ANO  CRATMQ.. 
PACKING  ANO  CRAT1NQ.. 
OTHER  STORAGE/WAREHOUSE- 

AUOIOVI8UAL 

TELECOMMUNICATION 

CUSTODIAL  SVC 

CUSTODIAL  SVC 

BUILD/STRUC- 
DATA  PROCESS  SVC. 

ADMIN  SPT  SVC 

TRAINING  DEVELOP ... 


,  WASHINGTON. 

.  CHARLESTON- 
CHARLESTON.. 

NORFOLK 

NORFOLK 

NORFOLK 

OAKLAND 


SUBASE  — 
SUBASE.-.. 


OTHER  MAINT/REAL  PROPERTY.- 

BASE  SUPPLY  OPER 

MOTOR  VEH  OPER 

BUILD/STRUC 


PEARL  HARBOR- 
PEARL  HARBOR.. 

PENSACOLA 

PUGET  SOUNO- 

SAN  DIEGO 

SAN  DIEGO 

GREAT  LAKES- 
NORFOLK-.. 


RESERVE  CENTER  AVOCA 

RESERVE  CENTER  PERTH  AMBOV- 

RESERVE  CENTER  SEATTLE 

»OAN  HO . 

NEWPORT 


CORONAOO -. 

MECHANK^SBURO. 

MNQSBAY 

NEW  LONDON 

NEW  LONDON 


FTEMH. 
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UNITS 


SUBBASE - 

SWOSCOLCOM. 


USNA.-.. 

USNS 

USNS. 

WPNSTA. 
WPNSTA. 
WPNSTA. 
WPNSTA.. 
WPNSTA.. 
WPNSTA.. 
WPNSTA.. 

TTC- 

NAVSTA... 
NAVSTA... 
NSC 


COMMERCIAL  ACTIVITY 


ELECTRICAL  PLANTS 

TRAINING  DEVELOP „ -.„. 

ELECTRONS  AND  COMM  EQUIP- 

FLIGHT  TRAINING 

AUDKJVISUAL „ 

AIRCRAFT 

AUDK)VISUAL 

MOTOR  VEH  OPER 

WATER  TRANS  SVC 

TIJGOPER.. 


2 


AIR  CONDrr/REF  PLANTS. 

BUILD/STRUC 

BASE  SUPPLY  OPER 

MOTOR  VEH  OPER 

DATA  PROCESS  SVC 

SYS  DESIGN/DEVELOP 

BUILD/STRUC _.. 

TRAINING  DEVELOP 

ADMIN  TELEPHONE  SVC.„. 

OPER  OF  ADP  EQUIP 

PRESERVATION 


LOCATION 


BANGOR- 

NEWPORT . 

CHASE  FIELD- 
CHASE  FIELD.. 

CORPUS 

KINGSVILLE..-. 
MERIDIAN. 


ANNAPOLIS 

MERCURY  AKR  10 

MOHAWK  ATR  170 

CHARLESTON 

CHARLESTON 

EARLE 

SEAL  BEACH 

YORKTOWN 

YORKTOWN 

YORKTOWN 

MERIDIAN. 


ROOSEVELT  ROADS. 
ROOSEVELT  ROADS.. 
NORFOLK 


FTEOV 
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SO 
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10 

173 
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48 

31 

149 
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21 
11 
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195 
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Defense  Logistics  Agency— List  of 
Cost  Comparisons  That  Will  Be 
Competed  in  FY  1989 


Commercial  Activity 


Printing - „ 

Travel  Office „ 

Reproductloo/ Audiovisual  SVC- 
Pub  Oist  Mail . 
Travel  Office.. 


Mail  Messenger  SVC.... 

Box  Assembly 

Transportatiofi 

Install  SPT  SVC 

Facil  Maim „ 

Audiovisual  SVC 

Audk3vtsual  &  Library..- 

Motor  Veh  Oper - 

Mail  Messenger... 
Base  Supply 


InsUII/Admin  SPT  SVC 

BuHd/StAx: 

Install  Supp  Serv 


FTE 
CIV 


2 
2 

18 
14 

1 
13 

6 

2 
91 
SO 
28 

7 
10 
11 
11 
13 

3 
32 


FTE 
MIL 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Defense  Mapping  Agency— List  of 
Cost  Comparisons  That  Will  Be 
Competed  in  FY  1989 


Commercial  activity 


Insect  and  Rodent  Ctrl. 
Inaect  and  Rodent  Ctrl. 

Custodial 

Custodial 

Motor  Veh  Opsr 

Motor  Veh  Oper 

Audio  Visual  Prodoc 

Mail/Messenger ___ 

Grounds 

Grourtds „ 


FTE 
Civ 


2 

1 

53 

31 

10 

11 

26 

5 

7 
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Office  of  Federal  Procurement  Policy 

Solicitation  of  Views;  Federal 
Procurement  Data  System 

agency:  Office  of  Management  and 
Budget.  Office  of  Federal  Procurement 
Policy. 

ACTION:  Request  for  public  comments 
regarding  the  review  and  evaluation  of 
the  Federal  Procurement  Data  System 
(FPDS). 


(PR  Doc.  88-29923  Filed  12-28-88;  8:45  am  J 

MLUNQ  CODE  (110-41-M 


summary:  The  Office  of  Federal 
Procurement  Policy  Act,  Pub.  L.  93-400, 
as  amended.  41  U.S.C.  401,  specifies  that 
the  functions  of  the  Administrator  for 
Federal  Procurement  Policy  shall 
include: 

*  *  providing  for  and  directing  the 
activities  of  the  Federal  Procurement  Data 
System  *  *  *  in  order  to  adequately  *  *  * 
collect,  develop,  and  disseminate 
procurement  data; 

This  statutory  requirement  was  first 
implemented  in  1978  with  the 
establishment  of  the  FPDS  which  is 
operated  by  the  General  Services 
Administration.  The  data  elements 
collected  by  the  FPDS  have  been 
changed  several  times  since  1978  in 
response  to  policy  and  legislation.  The 
most  recent  changes  were  made  in 
October  1988.  A  number  of  additional 
changes,  however,  have  now  been 
proposed  (see  Senate  Report  100-424, 
page  18.  July  8, 1988). 

The  Office  of  Federal  Procurement 
Policy  Act  Amendments  of  1988.  Pub.  L. 
100-679,  requires  that  the  Administrator 
for  Federal  Procurement  Policy,  in 
consultation  with  the  Comptroller 
General,  conduct  a  study  and  submit  a 
report  no  later  than  April  1, 1989  to  the 
Committee  on  Governmental  Affairs  of 
the  Senate  and  the  Committee  on 
Government  Operations  of  the  House  of 


Representatives  with  respect  to  (1)  the 
extent  to  which  the  data  collected  by  the 
FPDS  are  adequate  for  the  management, 
oversight  and  evaluation  of  Federal 
Procurement;  and  (2)  any  appropriate 
recommendations  for  improvements  of 
the  FPDS. 

DATE:  Comments  regarding  the  required 
study  and  any  suggested  changes  to  the 
FPDS  must  be  received  on  or  ^fore 
January  20, 1989. 

ADDRESS:  Comments  should  be 
submitted  to  Mrs.  Linda  Williams, 
Office  of  Federal  Procurement  Policy, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW..  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  COffTACT: 
Anyone  wishing  to  obtain  additional 
information  regarding  this  request  for 
comments  should  contact  Mr.  Charles 
W.  Clark  or  Mrs.  Unda  Williams  of  the 
OFPP  staff  at  (202)  395-8803. 

Allan  V.  Bunnan, 

Deputy  Administrator  and  AcUng 
Administrator. 

[FR  Doc.  88-29928  Filed  12-28-68:  8:45  am) 
■NXMO  COOE  aii».«i-«i 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

SMALL  BUSINESS  ADMINISTRATION 

Interim  Policy  Directive 

agency:  Office  of  Federal  Procurement 
Policy  (OFPP).  Small  Business 
Administration  (SBA). 

ACTION:  Notice  of  interim  policy 
directive. 

SUMMARY:  The  OFPP  and  SBA  are 
issuing,  on  an  interim  basis,  a  policy 
directive  that  implements  Title  VII  of  the 
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"Business  Opportunity  Development 
Refonn  Act  of  1988".  Pnb.  L 100-866. 
which  establishes  the  Soiall  Business 
Competitiveness  Demonstration 
Program. 

dates:  Effective  Date:  January  1. 1989. 
COMMENT  date:  Comments  on  the 
interim  policy  directive  and  the 
information  collection  requirements 
riiould  be  submitted  to  the  addresses 
shown  below  on  or  before  February  15, 
1969,  to  be  considered  for  fOTmulation  of 
the  final  policy  directive. 
AOORESSES:  Comments  on  the  policy 
directive:  Interested  persons  are  invited 
to  submit  comments  on  the  interim 
policy  directive  to:  Allan  Burman. 
Deputy  Director  and  Acting 
Administrator,  Office  of  Federal 
Procurement  Policy  725 17th  Street. 
NW.— Room  9001.  Washington.  DC 
20416. 

Comments  on  the  information 
collections  requirements  contained  in 
attachment  A  of  the  policy  directive 
should  be  submitted  both  to  the  OFPP 
Administrator  at  the  above  address  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Attention:  Desk  Officer  for 
the  Federal  Acquisition  Regulation. 
KM  FUfrmCR  WFORMATKNI  CONTACT: 
Karen  Maris,  Deputy  Associate 
Administrator.  (202)  395-3300;  or 
William  Coleman.  Deputy  Associate 
Administrator,  (202)  395-3501. 
SUPPLEMENTARY  INFONMATION: 
A.  Bad(ground 

Section  15(a)  of  the  Small  Business 
Act  mandates  that  small  businesses 
achieve  a  fair  share  of  Federal 
prociuements.  To  achieve  this  goaL 
Subpart  19.5  of  the  Federal  Acquisition 
Regulation  (FAR)  requires  that  Federal 
agencies  reserve,  or  set  aside, 
procurements  for  exclusive  small 
business  participation  when  two  or 
more  small  businesses  are  capable  of 
providing  the  goods  or  services  at  a 
reasonable  price. 

Title  VII  Of  the  "Business  Opportunity 
Development  Reform  Act  of  1988".  (Pub. 
L.  100-656),  alters  this  requirement  and 
seeks  to  test  the  effectiveness  of 
eliminating  set-asides  in  certain 
industries  through  the  establishment  of  a 
new  program,  entitled  the  "Small 
Business  Competitiveness 
Demonstration  Program".  The  program 
has  two  primary  objectives:  (1)  to 
demonstrate  whether  small  business 
Rrms  in  certain  industry  groups  can 
compete  successfully  on  an  unrestricted 
basis  for  Federal  contracts;  and  (2)  to 
demonstrate  whether  targeted  goaling 
and  management  techniques  can  expand 
federal  contract  opportimities  for  small 


business  in  industry  categories  where 
sach  opportunities  historically  have 
been  low  despite  adequate  numbers  of 
sraott  b«Min««6  contractors  in  the 
economy.  OFPP  and  SBA  have 
developed  the  following  policy  directive 
to  implement  this  poUcy  change. 

B.  Regulatory  FlexibUity  Act 

These  interim  procedures  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq..  and 
an  Initial  Regulatory  Flexibility  Analysis 
is  necessary.  Each  of  the  major  elements 
of  the  Small  Business  Competitiveness 
Demonstration  Program,  as  enacted  and 
as  proposed  to  be  implemented, 
contains  features  intended  either  to 
directly  result  in  increases  in  the  small 
business  share  of  Federal  contract 
opportunities,  or  to  ensure  that  the  small 
business  share  of  Federal  contract 
opportunities,  or  to  ensure  that  the  small 
business  and  emerging  small  business 
shares  of  contract  opportunities  are 
maintained  at  a  significant  level. 
However,  data  adequate  for 
performance  of  an  initial  analysis  will 
not  be  available  until  completion  of  the 
first  quarterly  review  under  the  Program, 
which  is  to  be  completed  by  May  30. 
1989.  An  initial  analysis  will  be 
prepared  based  on  this  review  and  will 
be  provided  to  the  Chief  Counsel  for 
Advocacy,  U.S.  Small  Business 
Administration.  Notice  of  availabiUty  of 
the  results  of  the  first  quarteriy  review 
and  of  the  initial  analysis  will  be 
published  in  the  Federal  Register. 
Comments  are  invited. 

The  Program  seeks  to  demonstrate 
whether  expanded  use  of  full  and  open 
competition  in  the  four  designated 
industry  groups  adversely  affects  small 
business  participation  in  those  industry 
groups,  liiis  element  of  the  Program 
contains  two  protective  features  to 
ensure  that  any  possible  adverse 
impacts  on  small  business  participation 
in  these  industry  groups  are  limited. 
First,  the  Program  sets  a  small  business 
participation  goal  of  40  percent  in  each 
of  these  groups.  Second,  the  Program 
sets  a  goal  for  participation  by  emerging 
small  businesses  of  15  percent  in  each  of 
these  groups.  For  example,  in  Fiscal 
Year  1987,  the  overall  total  small 
business  share  of  Federal  contract 
dollars  in  actions  over  $25,000  in 
construction  was  approximately  51 
percent.  The  overall  emerging  small 
business  share  of  award  dollars  in 
construction  is  presently  unknown,  but 
is  likely  to  be  somewhat  in  excess  of  15 
percent.  The  first  quarteriy  review  under 
the  Program  will  provide  baseline  data 
to  be  used  in  performing  an  initial 


analysis  of  the  likely  effects  of  these 
provisicMn  in  the  designated  industry 
categories. 

Also,  the  Program  directs  each  of  the 
participating  agencies  to  identify  ten 
procurement  categories  that  represent 
products  and  services  purchased  in 
substantia]  quantities  by  the  agency  that 
historically  have  had  a  small  business 
participation  rate  of  less  dian  10  percent 
by  category,  and  in  wfaidi  there  is  a 
significant  amount  of  small  business 
productive  capacity  that  has  not  been 
utilized  by  the  Government  Each 
agency,  in  consultation  with  the  SBA. 
will  develop  a  plan  for  expanding  small 
business  participation  in  these 
categories.  Successful  implementation  of 
this  aspect  of  the  program  would  have  a 
significant  beneficial  impact  on  a 
substantial  number  of  small  businesses. 
The  first  quarterly  review  under  the 
program  will  also  provide  baseline  data 
to  be  used  in  performing  the  initial 
analysis  of  this  portion  of  the  program. 

C  Executive  Order  12291 

For  the  purposes  of  E.0. 12291.  OFPP 
and  SBA  have  determined  that  this 
interim  policy  directive  is  a  major  rule 
because  it  will  have  an  annual  effect  on 
the  economy  of  $100  million  or  more.  In 
FY  1987,  the  total  amount  of  Federal 
contract  dollars  set-aside  for  small 
businesses  in  the  four  designated 
industries  groups  affected  by  this 
directive  was  approximately  $6.9  billion. 
We  assume  that  the  figures  will  be 
comparable  for  FY  1989.  Most  of  these 
contracts  will  not  longer  be  set  aside  for 
small  businesses.  This  is  expected  to 
have  a  substantial  impact  on  the  small 
businesses  in  the  four  designated 
industry  groups:  however,  the  net  effect 
on  the  economy  is  expected  to  be 
positive  due  to  the  increased  level  of 
competition  for  Federal  contracts,  by  all 
sizes  of  firms,  and  the  resulting 
reduction  in  Federal  contract  costs.  This 
estimate  does  not  include  the  portion  of 
the  program  covering  the  ten  industries 
categories.  Since  each  agency  will  have 
the  discretion  to  select  the  ten  industry 
categories  it  will  target  estimates  of  the 
economic  impact  for  this  portion  of  the 
program  cannot  be  developed  here  and 
instead  must  be  developed  by  the 
respective  agencies. 

The  statutory  deadline  for 
implementation  of  January  1, 1989  and 
the  lack  of  available  economic  data  will 
not  allow  us  to  publish  a  regulatory 
analysis  at  this  time.  We,  therefore, 
requested  and  received  from  OMB  a 
waiver  from  the  requirements  of  section 
3  of  E.O.  No.  12291  regarding  the 
preparation  and  consideration  of  a 
Regulatory  Impact  Analysis  at  this  time. 
We  will  publish  in  the  Federal  Register  a 


notice  oi  avaiUdRlity  of  the  resuha  ef  ^ 
regulatory  analysis  apoa  its  conpfeUoB. 

D.  Papeiwwk  Reductioo  Act 

The  stAtatory  deadline  does  not  allow 
OFPP  and  SBA  to  solicit  and  coosider 
public  comments  prior  to 
implementation  of  the  Demonstration 
Program.  Therefore,  the  reporting 
requirements  of  attachment  A  of  the 
poHcy  directive  have  been  submitted  for 
expedited  approval  to  the  Office  of 
Management  and  Budget  under  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501,  et  seq.).  The  information  collection 
requirements  are  essential  to  the 
program's  operations  and  must  be 
approved  prior  to  January  1. 1989.  C*TP 
and  SBA  have  requested  OMB's 
approval  of  the  information  collection 
requirements  not  later  than  December 
30, 1988.  When  the  final  policy  directive 
Is  published,  it  will  contain  the  approval 
numbers  for  these  sections. 

List  of  Subjects 

Government  procurement  Small 
business  procurement 
Allan  V.  Bunnan. 
Deputy  Administrator  and  Acting 
Administrator.  Office  of  Federal  Procuremenl 
Policy. 

December  22. 1986. 

MMnorandum  For  The  Secretary  of 
Agriculture;  The  Secreta.-y  of  Defense:  The 
Secretary  of  Energy:  Tie  Secretary  of  Health 
and  I  funidn  Services;  The  Secretary  of 
Transportation:  The  A  tministrator  of  the 
Environmental  Prof»;cti5n  Agency,  The 
Admitiisitralor  of  the  General  Services:  The 
Administrator  of  the  National  Aeronautics 
and  Space  Administration:  The  Administrator 
of  the  Veterans  Administration. 

Subject:  The  Small  Business 
Competitiveness  Demonstration  Program. 

1.  Purpose.  This  memorandum 
provides  policy  dh-ection  to  the 
participating  agencies  for 
implementation  of  Title  VII  of  the 
"Business  Opportunity  Development 
Reform  Act  of  1988".  Pub.  L  100-656. 
that  establishes  the  Small  Business 
Competitiveness  Demonstration 
PrograoL 

2.  Authority.  This  memorandum  is 
issued  pursuant  to  Sec  715  of  Pub.  L 
100-656  which  requires  that  the  Office  of 
Federal  Procurement  Policy  (OFPP)  and 
the  Small  Business  Administration 
(SBA)  Issue  a  policy  directive  to  ensure 
consistent  government-wide 
implementation  of  Title  VII  in  the 
Federal  Acquisition  Regulation  (FAR). 

3.  Background.  Section  15(a)  of  the 
Small  Business  Act  mandates  that  small 
businesses  receive  a  fair  pr(^x>rtion  of 
Federal  procurements.  To  itchieve  this 
goal  Subpart  19.5  of  the  FAR  requires 
that  Federal  agencies  reserve,  or  set 


aside,  precurenenis  for  cstdaaivc  small 
business  psrtcipaHnn  when  a 
contracting  officer  determines  that  »wo 
ornwre  SHMiR  businesses  are- capable  of 
providing  the  goods  or  servicee  at 
reasonable  prices.  White  restricting 
procurements  for  exclusive  smaB 
business  participation  has  been  very 
effective  in  assuring  a  small  business 
share  of  Federal  contracts,  one 
iminteoded  result  is  a  concentration  of 
awards  in  certain  industries  often 
dominated  by  small  businesses.  A 
further  result  is  that  agencies  expend 
resources  in  those  industries  that  are 
coodadve  to  high  levels  of  small 
business  participation  rather  than 
expand  the  base  of  small  business 
contracting  not  traditionally  t^tain  a 
significant  share  of  procurement 
awards. 

4.  Poficy.  The  Small  Business 
Competitiveness  Demonstration 
Program  is  designed  to  provide  for 
enhanced  goals  for  small  businesses  in 
certain  industry  groups  and  to  expand 
small  business  participation  in  a 
broader  range  of  industry  categories. 
The  program  is  to  be  conducted  under 
the  authority  of  section  15  of  the  Office 
of  Federal  Procurement  Policy  Act 
which  provides  tbt  the  test  of  unique 
and  innovative  procmement  procedures 
and  techniques.  The  goal  of  the  program 
is  to  test  the  ability  of  small  businesses 
in  certain  designated  industry  grmips  to 
retain  a  fair  proportion  of  procurement 
awards  in  unrestricted  competition  in 
tho.se  industry  groups.  The  Act 
designates  the  SBA  to  act  as  the 
execntri-e  agent  for  OFPP  m  conducting 
the  test.  The  procedures  for 
implementing  the  test  required  by  the 
Small  Business  Competitiveness 
Demonstration  Program  are  set  forth  in 
the  attached  test  plaxL 

5.  ImplemetUution.  The  participating 
agencies  are  required  to  implement  the 
Small  Business  Competitiveness 
Demonstration  Program  and  test  set 
forth  in  this  policy  directive  and  the 
attached  test  plan  commencing  on 
January  1. 1989.  This  policy  directive 
shall  be  implemented  in  the  FAR.  Such 
implementation  shall  be  by  a  reference 
to  this  policy  directive  and  the  attached 
test  plan  which  wrill  be  included  m  FAR 
Part  19.  Pursuant  to  sec.  714(a)  of  Pub.  L 
100-656.  provisions  of  the  FAR  that  are 
inconsistent  with  this  policy  directive 
and  the  attached  test  plan  are  hereby 
waived. 

6.  Expiration  Date.  The  Small 
Business  Competitiveness 


DesMOStration  (Vogram  and  ttiis  policy 
will  expire  on  December  31.  ISBZ. 
Allan  V.  Barman, 

Deputy  Admrmntratcfr  and  Acting 
Administrator,  Off  ice  of  Federal  Procitrenmnt 
Policy. 

MoR^  Btfwards  Huriwm. 

Associxxte  Administivtui  for Procuteumnt 
Assistance,  SmaUBueinem  Admimiatnition 

Small  Business  raaiprtitii-wnr  ns 
Demonstration  Pragcam  Test  Plan 

/.  Purpose 

This  document  implements  Title  VII  of 
the  "Business  Opportunity  Development 
Reform  Act  of  1988."  v^hicb  eslablisheji 
the  Small  Business  Competitiveness 
Demonstration  Program  (the  Program). 
There  are  three  priaiary  purposes  for 
this  Program.  First  the  Iht)gram  seeks  to 
demonstrate  whether  the  competitive 
capabilities  of  soaaH  business  firms  in 
certain  industry  groups  will  enable  them 
to  successfully  compete  on  an 
utrrestricted  basis  for  Federal  contracts. 
Second,  the  Program  attempts  to 
demonstrate  whether  the  use  of  targeted 
goaling  and  management  techxuques  by 
procuring  agencies,  in  conjunction  with 
the  Small  Business  Administration 
(SBA),  will  expand  small  business 
participation  in  Federal  contracting 
opportunities  that  have  been  historically 
low  despite  adequate  numbers  of 
qualified  small  business  contractors  in 
the  economy.  Finally,  the  Program  seeks 
to  demonstrate  whether  expanded  use 
of  full  and  open  coniipetition  adversely 
affects  small  business  partii  tpaticn  in 
certain  industry  groups.  tak.ug  into 
consideration  the  numerical  dominance 
of  small  firms,  the  size  and  scope  of 
most  contracting  opportunities,  and  the 
competitive  capabilities  of  small  firms. 

//.  Authority 

The  Program  is  established  pursuant 
to  Title  Vll  of  the  Business  Opportunity 
Development  Reform  Act  of  1988  (Pub. 
L.  10fM>56)  and  Section  15  of  the  Office 
of  Federal  Procurement  PoUcy  Act.  41 
U.S.C.  413.  which  provides  for  the 
testing  of  innovative  procurement 
methods  and  procedures. 

///.  Pru^ram  Reqvirements 

A.  Applicability 

1.  The  Program  shall  be  conducted 
over  a  period  of  four  (4)  years,  from 
January  1. 1989.  tbroiq^  December  31. 
1992.  llie  Program  wiH  consist  of  two 
major  components:  (1 )  Four  Designated 
Industry  Groups,  which  test  unrestricted 
competition,  and  (2)  ten  Targeted 
Industry  Categories,  which  test 
enhanced  small  bnsiness  participation. 
Solicitations  issued  from  January  1, 1980 
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through  December  31, 1992  are  covered 
by  this  Program. 

2.  Contract  awards  in  the  following 
designated  industry  groups  are  covered 
by  this  Program: 

a.  Construction  under  standard 
industrial  classiflcation  (SIC)  codes  that 
comprise  major  groups  15. 16,  and  17 
(excluding  dredging — Federal 
Procurement  Data  System  (FPDS) 
service  codes  Y216  and  Z216]; 

b.  Refuse  systems  and  related  services 
under  SIC  codes  4212  or  4953,  limited  to 
FPDS  service  code  S205; 

c.  Architectural  and  engineering 
(A&E)  services  (including  surveying  and 
mapping]  under  SIC  codes  7389,  8711. 
8712.  or  8713  (limited  to  FPDS  service 
codes  cm  through  C219,  T002,  T004. 
T008.  T009.  T014.  and  R404);  and 

d.  Non-nuclear  ship  repair.  (Currently, 
non-nuclear  ship  repair  is  not 
individually  segmented  from  the 
shipbuilding  and  repair  industry. 
However,  SBA  will  segment  the  industry 
to  clearly  identify  nuclear  and  non- 
nuclear  ship  repair,  and  will  publish 
such  segmentation.  OFPP  will  provide 
an  appropriate  FPDS  service  code.) 

3.  Targeted  industry  categories  for 
enhanced  participation  will  be 
determined  by  each  participating 
agency,  in  conjunction  with  the  SBA. 

4.  Contract  awards  under  the  Federal 
Schedule  Program  are  not  covered  by 
the  Program. 

B.  Participating  Agencies 

The  following  agencies  are 
participants  in  the  Program: 

1.  The  Department  of  Agriculture. 

2.  The  Department  of  Defense,  except 
the  Defense  Mapping  Agency. 

3.  The  Department  of  Energy, 

4.  The  Department  of  Health  and 
Human  Services, 

4.  The  Department  of  Health  and 
Human  Services, 

5.  The  Department  of  Transportation, 

6.  The  Environmental  Protection 
Agency, 

7.  The  General  Services 
Administration, 

8.  The  National  Aeronautics  and 
Space  Administration,  and 

9.  The  Veterans'  Administration. 

C.  Agency  Goals  for  the  Four  Designated 
Industry  Groups 

1.  Each  participating  agency  shall 
have  a  small  business  participation  goal 
that  is  40  percent  of  the  agency's  total 
contract  dollars  awarded  for  each  of  the 
four  designated  industry  groups.  In 
addition,  each  participating  agency  must 
make  a  good  faith  effort  to  assure  that 
emerging  small  businesses  receive  not 
less  tfian  15  percent  of  the  agency's  total 


contract  dollars  awarded  for  each  of  the 
four  designated  industry  groups. 

2.  "The  Business  Opportunity 
Development  Reform  Act  of  1988  defines 
an  emerging  small  business  as  one 
whose  size  is  no  greater  than  50  percent 
of  the  numerical  size  standard 
applicable  to  the  SIC  Code  assigned  to 
the  prociu«ment.  Subject  to  the 
requirements  of  paragraph  D.3  below, 
contract  opportunities  in  the  four 
designated  industry  groups,  which  have 
an  estimated  award  value  equal  to  or 
less  than  the  reserve  amount  established 
for  emerging  small  businesses,  are 
reserved  for  such  businesses. 

3.  Contract  awards  made  to  fulfill  the 
15  percent  goal  for  emerging  small 
businesses  also  count  toward 
attainment  of  the  40  percent  goal.  All 
prime  contract  awards  to  small 
businesses,  including  awards  under 
section  8(a)  of  the  Small  Business  Act, 
section  1207  of  the  FY  87  National 
Defense  Authorization  Act,  and  sole 
source  awards,  count  toward  attainment 
of  goals. 

D.  Procurement  Procedures  for  the  Four 
Designated  Industry  Groups 

Participating  agencies  shall  use  the 
following  procedures  for  procurements 
in  the  four  designated  industry  groups. 

1.  Full  and  Open  Competition  for 
Contracts  in  Excess  of  the  Emerging 
Small  Business  Reserve  Amount. 

Subject  to  the  requirements  of  the 
Competition  in  Contracting  Act  of  1984, 
participating  agencies  are  required  to 
use  full  and  open  competition  for  all 
solicitations  issued  on  or  after  January 
1, 1989.  in  the  four  designated  industry 
groups,  if  the  anticipated  award  value 
exceeds  the  dollar  amoimt  reserved  for 
emerging  small  businesses  (unless  the 
procurement  is  placed  under  section  8(a) 
of  the  Small  Business  Act  or  set  aside 
under  Section  1207  of  the  FY  87  National 
Defense  Authorization  Act).  Each 
participating  agency  shall  continue  to 
use  full  and  open  competition  as  long  as 
quarterly  reviews  show  that  the 
agency's  40  percent  goals  are  being 
attained.  The  continued  use  of  full  and 
open  competition  is  not  affected  by  an 
agency's  failure  to  meet  its  15  percent 
award  goals  for  emerging  small 
businesses. 

2.  Restricted  Competition  for 
Contracts  in  Excess  of  the  Emerging 
Small  Business  Reserve  Amount. 

a.  If  any  participating  agency's 
quarterly  review  of  its  awards  to  small 
businesses  in  the  four  designated 
industry  groups  shows  that  the  agency 
has  failed  to  attain  its  40  percent  goals 
for  any  of  the  groups,  subsequent 
contracting  opporttmities,  in  excess  of 
the  amount  reserved  for  emerging  small 


businesses,  shall  be  solicited  through 
competition  restricted  to  eligible  small 
businesses  to  the  extent  necessary  for 
the  agency  to  attain  its  goals  for  that 
industry.  Such  solicitations  (unless 
placed  under  section  8(a)  of  the  Small 
Business  Act  or  set  aside  under  section 
1207  of  the  FY  87  National  Defense 
Authorization  Act)  shall  be  in 
accordance  with  section  15(a)  of  the 
Small  Business  Act  and  Subpart  19.5  of 
the  Federal  Acquisition  Regulation 
(FAR). 

b.  Agencies  shall  be  responsible  for 
determining  the  extent  to  which 
restricted  competition  shall  be  employed 
in  order  to  attain  their  small  business 
participation  goals;  successive  failures 
to  meet  small  business  participation 
goals  warrant  more  aggressive 
measures.  (For  example,  if  any  agency 
only  misses  a  goal  by  five  percent,  the 
agency  may  conclude  that  it  can  attain 
its  goal  by  restricting  competition  for  a 
portion  of  its  procurements,  rather  than 
all  of  them.  Agencies  are  expected  to 
exercise  this  discretion  judiciously,  and 
make  appropriate  adjustments  if  they 
miss  their  goal  again.)  Agencies  shall 
return  to  the  use  of  full  and  o[>en 
competition  upon  determining  that  their 
contract  awards  to  small  business 
concerns  meet  the  required  goals. 

c.  Modifications  to  agency  solicitation 
practices  (instituting  restricted 
competition  and  reinstituting  full  and 
open  competition)  shall  be  made  as  soon 
as  practicable,  but  no  later  than  the 
beginning  of  the  quarter  following 
completion  of  the  review  indicating  the 
need  for  such  change. 

3.  Reserve  Program  for  Emerging 
Small  Businesses. 

a.  The  emerging  small  business 
reserve  amount  is  $25,000.  or  such  higher 
amount  as  OFPP  sets  in  the  event  that 
emerging  small  business  concerns  are 
not  receiving  15  percent  of  the  total 
dollar  value  of  contract  awards  in  one 
or  more  of  the  four  designated  industry 
groups.  Any  required  adjustments  to  the 
emerging  small  business  reserve  amount 
will  be  made  semi-annually  by  industry 
group. 

b.  Competition  for  all  contract 
opportunities  in  the  four  designated 
industry  groups  with  an  estimated 
award  value  that  is  equal  to  or  less  than 
the  emerging  small  business  reserve 
amount  shall  be  restricted  to  emerging 
small  businesses,  provided  that  the 
contracting  officer  determines  that  there 
is  a  reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
emerging  small  businesses  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery.  If  no  such 
reasonable  expectation  exists. 


requirements  wiU  be  processed  in 
accordance  with  FAR  Subpart  13.105  or 
in  accordance  with  FAR  Subpart  19.5  or 
19.8.  However,  if  no  such  reasonable 
expectation  exists  where  OFPP  has 
raised  the  Miall  buaiaeu  reserve 
antount  to  a  level  over  $25,000, 
requirements  over  9Z&J00O  will  be 
processed  in  accordance  with 
paragraphs  D.l  and  D.2.  above. 

c.  The  use  of  small  purchase 
procedures  is  not  required  under  the 
reserve  program;  any  competitive  source 
selectioo  method  may  be  used  The 
reserve  program  applies  only  to  new 
awards  within  the  emerging  small 
business  reserve  threshold. 
Modifications  within  the  scope  of  work 
of  contracts  having  an  initial  award 
value  in  excess  of  the  emerging  small 
business  reserve  amount  are  not  subject 
to  the  reserve  program. 

4.  Solicitation  Ptovisions  for 
Procurements  in  the  Four  Designated 
Industry  Groups. 

a.  The  provision  set  forth  in 
Attachment  A  entitled  "Small  Business 
Concern  Representation  For  The  Small 
Business  Competitiveness 
Demonstration  Program  (NOV  1988)" 
shall  be  inserted  in  full  text  in  all 
solicitations  issued  by  the  participating 
agencies  tinder  the  Small  Business 
Competitiveness  Demonstration 
Program  for  the  four  designated  industry 
groups. 

b.  The  clause  set  forth  m  Attachment 
A  entitled  '"Notice  of  Emerging  anaH 
Business  Set-Aside"  shall  be  inserted  in 
full  text  in  all  soiicHations  and  resulting 
contracts  restricted  to  emerging  small 
businesses  pursuant  to  paragraph  I!l.D.a. 

c  Each  Soticitation  aader  the  Program 
that  utilizes  small  porchaae  procedures 
shall  inchide  the  appUcriiie  SIC  code 
and  size  standard  for  the  procurement. 
The  exc^tioa  Cor  small  purchases  in 
FAR  subpart  19L303(a)  is  hereby  waived 
for  the  l^ngram. 

d.  The  Eace  at  each  award  issued  by  a 
participating  agency  under  the  SmaU 
Business  CoaapiietitiveDesB 
Deaionslratiaa  Pragraai  for  tfae  Conr 
desi^iated  indastiy  groaps  shall  contain 
a  statement  thai  the  award  is  bev^ 
issued  pursuant  to  sucb  Program. 

E.  Agency  Programs  For  Targeted 
Industry  Categories  With  Limited  Small 
Busmess  Participation 

1.  Each  parti rjpating  agency  is 
required  to  select  ten  industry  categories 
(four-di^  SIC  Code  or  soaie  segmented 
portion(s]  of  such  code(a).  as  identified 
by  FPDS  product  or  service  codej  as 
targeted  categories  for  expansion  of 
small  business  participation. 

2.  In  order  to  achieve  such  expanded 
participation,  agencies  shall  select 


categories  that  represent  products  and 
services  purchased  ia  substantial 
quantities  by  the  agency:  that 
historically  have  had  a  small  business 
participation  rate  of  less  than  10  percent 
by  category;  and,  in  which  there  is  a 
significant  amount  of  saiall  business 
productive  capacity  that  has  not  been 
utilized  by  the  Government. 

3.  Each  participating  agency  shall 
consult  with  the  Administrator  of  SBA 
in  selecting  the  ten  targeted  categories, 
developing  the  plan  for  expanded  small 
business  participation,  and  estabUshing 
the  goals  for  the  Program.  Upon 
completioB  of  their  coosidtation  with 
SBA.  participating  agencies  shall 
publish  in  the  Federal  Registsr,  an 
announcement  soliciting  public 
comment  on  that  agency's  program  for 
expansion  of  small  business 
participation  in  the  targeted  categories. 

4.  Each  plan  shall  be  submitted  to  the 
Administrator  of  SBA  and  shaH  contain 
a  detailed  time-phosed  strategy  with 
incremental  goafs,  including  reporting  on 
goal  attainment.  To  the  ext«it 
practicable,  provisions  that  encourage 
and  promote  teaming  and  joint  ventures 
shall  be  included.  These  provisions 
should  permit  snwH  business  firms  to 
effectively  compete  for  contracts  that 
indrridual  smaH  businesses  would  be 
ineligible  to  compete  for  because  of  lack 
of  production  capacity  or  capability. 
Such  joint  ventures  or  teams  shall 
comply  with  the  applicable  small 
business  guidelines.  (See  13  CFR 

S  121.3{a)(vii)(C)  and  121.5{a}). 

5.  Participating  agencies  shall  report 
on  the  results  of  the  expansion  program 
regarding  the  ten  targeted  categories  on 
the  same  quarterly  schedule  as  required 
for  the  four  designated  industry  groups. 

6.  Goal  attainment  for  the  ten  targeted 
industry  categories  shall  be  determined 
on  the  basis  of  awards  to  U.S.  business 
firms. 

7.  The  provision  set  forth  in 
Attachment  A  entitled  "Small  Business 
Size  Representation  For  Targeted 
Industry  Categories  Under  "Hia  SmaU 
Business  Competitiveness 
Demonstration  Program  (NOV  19881" 
shall  be  inserted  in  full  text  in  any 
sohcitation  issued  in  each  of  the  ten 
targeted  industry  categories  under  the 
Small  Business  Coaipetitiveness 
Demonstration  Program  that  is  expected 
to  result  in  a  contract  award  in  excess  of 
$25,000. 

&.  The  face  of  each  award  issued  in 
any  of  tea  targeted  industry  categories 
under  the  Small  Busineas 
Competitiveness  Demonstration 
Program^  shall  con  tain  a  statesicnt  that 
the  award  is  beiag  issued  pursuant  ta 
such  Propain. 


IV.  Monitorii^  and  Reporting  for  Four 
Designated  Industry  Groupg 

A.  Monitoring  of  Coals  for  the  Four 
Designated  Industry  Groups 

1.  Each  participating  agency  shall 
monitor  its  attainment  of  its  small 
business  participation  goals  on  a 
quarterly  basis.  Written  reporU  must  be 
made  to  OFPP  and  SBA  as  to  whether 
goals  have  been  attained  for  each 
industry  group,  as  specified  in 
paragraph  IV.AJ.  below.  The 
Department  of  Defense  shall  submit  a 
report  that  separately  identifies 
performance  by  the  Army,  Air  Force, 
Navy  and  the  Defense  Agencies.  The 
report  submitted  by  the  General 
Ser\'ices  Administration  shall  separately 
identify  performance  by  the  Public 
Building  Service.  Reports  shall  be 
submitted  within  60  days  after  the  end 
each  quarter. 

2.  Agencies  shall  monitor  their  goal 
attainment  for  the  first  three  quarters 
based  on  aggregate  data  for  the 
following  time  periods: 

a.  First  quarterly  review:  l/l/a»-3/3l/ 
89. 

b.  Second  quarterly  review:  l/l/80-A/ 
30/89. 

c.  Third  quarterly  review:  1/1/89-9/ 
30/89. 

Thereafter,  mooilodng  is  to  be  based  on 
aggregate  data  for  the  four  precedii^ 
quarters. 

3.  AttaioDient  of  goals  for  the  four 
desi^iated  industry  groups  will  be 
monitored  by  each  participating  agency 
based  on  awards  in  the  individual  codes 
comprising  the  industry,  as  goals 
(instituting  restricted  competition  or 
resinstitutiag  full  and  open  coaipetitiaB) 
will  be  accomf^shed  \y^  af^ustii^  each 
of  the  industry  groups  as  fbtiows: 

a.  Construction  (excluding  dredging^ 
L  Ma)or  Croup  15. 

ii.  Maior  Group  1& 
iii.  Major  Croup  17. 

b.  Refose  Systems  and  related 
services. 

c.  Architectural  and  engineering 
services  (indoding  surveying  and 
mapping). 

d.  NoB-nudear  ship  repair. 

4.  Agencies  sfaaO  Bunitar  goal 
attainwnt  ia  die  fciar  designated 
industry  groupa  by  reviewing  total  psfana 
contract  award  doMars  to  (a)  aU  U.S. 
business  firms  (b)  small  U.S.  business 
concerns  and  (c)  »i**yt»g  saali  U.S. 
business  conceraa. 

5.  OFn>  and  Si9A  WiU  ckMeiy  momtor 
the  Prograai  using  data  iroai  the  FPDS  to 
ensure  thai  each  participating  agency 
makes  a  cowsitteat  effort  to  achieve 
goals  evenly  across  all  individual  codes 
that  cootphsa  a  designated  indostry 
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group.  Data  shall  be  retrieved  in  the 
format  set  forth  at  Attachment  B.  In  the 
event  that  goal  achievement  for  any 
individual  code  falls  below  35  percent, 
the  agency  will  be  required  to  reinstitute 
set-asides  for  the  individual  code,  even 
if  overall  goal  achievement  in  the 
industry  group  is  40  percent  or  more. 

6.  All  prime  contract  awards  to  small 
businesses,  including  awards  under 
section  8(a)  of  the  Small  Business  Act, 
Section  1207  of  the  FY  87  National 
Defense  Authorization  Act  and  sole 
source  awards,  count  toward  attainment 
of  goals. 

B.  Codes  for  Monitoring  and  Reporting 
Goal  Attainment  For  The  Four 
Designated  industry  Groups 

1.  Refuse  and  Related  Systems. 
The  Business  Opportunity 
Development  Reform  Act  of  1988 
outlines  the  SICs  that  are  included  in  the 
designated  industry  groups.  However,  in 
the  area  of  refuse  systems  and  related 
services,  SICs  4212. 
1.  Refuse  and  Related  Systems. 
The  Business  Opportunity 
Development  Reform  Act  of  1988 
outlines  the  SICs  that  are  included  in  the 
designated  industry  groups.  However,  in 
the  area  of  refuse  systems  and  related 
services,  SICs  4212  and  4953  include 
services  that  should  not  be  included  in 
the  Program.  The  Program  is  designed  to 
test  small  firms'  competitiveness 
generally  in  procurements  for  the 
collection,  transportation,  and  disposal 
of  residential  and  nonhazardous 
commercial  garbage,  refuse  and  waste 
materials.  For  example,  contracts  for  the 
regular  collection  and  disposal  at 
publicly  or  privately  operated  landfills 
of  residential  and  nonhazardous 
commercial  solid  waste,  garbage,  debris, 
or  other  refuse  from  military 
installations,  federal  office  buidings,  and 
other  federal  facilities,  and  garbage 
processing  and  recycling  activities, 
should  be  included.  Contracts  for  the 
operation  of  those  facilities,  collection 
and  disposal  of  acid,  radioactive,  or 
other  hazardous  waste  should  not  be 
included.  Therefore,  participating 
agencies  shall  use  FPDS  service  code 
S205  (trash/garbage  collection  services) 
to  monitor  goal  attaiimient  for  refuse 
systems  and  related  services. 

2.  Architectural  and  Engineering 
Services. 

a.  The  statute  designates  SICs  8711. 
8712.  8713,  and  7389  (if  identified  as 
mapping),  as  the  codes  for  tracking 
architectural  and  engineering  services, 
which  includes  surveying  and  mapping. 
Since  SIC  7389  includes  many  more 
services  than  mapping,  participating 
agencies  shall  use  the  following  FPDS 


service  codes  to  monitor  goal  attainment 

for  mapping  services: 

C217  Mailing  Incidental  to  A&E 
services 

T002  Cartography  services 

T004  Charting  services 

T008  Photogrammetry  services 

T009  Aerial  photographic  services 

T(n4  Topography  services 
b.  Participating  agencies  shall  use  the 

follo¥ving  FPDS  services  codes  to 

monitor  A&E  services  under  SICs  8711 

and  8712: 

Clll  Administrative  and  Service 
Buildings 

C112  Airfield,  Communication  and 
Missile  Facilities 

C113  Educational  Buildings 

C114  Hospital  Buildings 

C115  Industrial  Buildings 

C116  Residential  Buildings 

C117  Warehouse  Buildinas 

C118  Research  and  Development 
Facilities 

C119  Other  Buildings 

C121  Conservation  and  Development 

C122  Highways,  Roads,  Streets  and 
Bridges 

C123  Electric  Power  Generation  (EPG) 

C124  Utilities 

C129  Other  Non-Building  Structures 

C130  Restoration 

C211  Architect-Engineer  Services  (non- 
construction) 

C212  Engineering  Drafting  Services 

C213  A&E  Inspection  Services  (non- 
construction) 

C214  A&E  Management  Engineering 

Services 
C215  A&E  Production  Engineering 

Services 
C216  Marine  Architect-Engineering 

Services 
C219  Other  Architect  and  Engineering 
Services 

c.  Since  SIC  8713  includes  all 
surveying,  participating  agencies  shall 
identify  surveying  by  using  FPDS  code 
C218  (surveying  incidental  to  A&E 
services)  or  R404  (land  surveys, 
cadastral  services — ^non-construction). 

3.  Non-nuclear  Ship  Repair. 

Goal  attainment  for  non-nuclear  ship 
repair  shall  be  monitored  using  an 
appropriate  FPDS  service  code  to  be 
provided  by  OFPP. 

4.  Construction. 

Goal  attainment  for  construction  shall 
be  monitored  through  the  use  of  the  SIC 
codes  identified  in  Attachment  B. 

V.  Data  Collection  Requirements 

Participating  agencies  shall  maintain 
and  report  procurement  data  to  the 
FPDS  in  order  to  determine  the  level  of 
small  business  participation  in  the  four 
designated  industry  groups  and  the  ten 
targeted  industry  categories  for  the 
small  business  expansion  program. 


A.  Awards  in  Excess  of  $2S,000 

For  contract  awards  in  excess  of 
$25,000,  the  FPDS  (1)  has  information  on 
the  SIC  code  of  the  procurement  and  (2) 

can  distinguish  awsirds  to  small   

business  concerns.  However,  the  FPDS 
reirarting  requirements  are  being  revised 
to: 

1.  Distinguish  awards  resulting  from 
solicitations  issued  under  the  Program 
from  awards  resulting  from  solicitations 
issued  prior  to  January  1. 1989,  in  the 
four  designated  industry  groups.  A 
distinction  must  be  made  between 
contract  actions  awarded  from 
solicitations  issued  under  the  Program 
and  contract  actions  awarded  from 
solicitations  issued  prior  to  January  1. 
1989. 

2.  Distinguish  emerging  small  business 
firms  from  other  small  businesses. 
Participating  agencies  must  make  a  good 
faith  effort  to  award  not  less  than  15 
percent  of  the  dollar  value  of  awards  in 
the  four  designated  industry  groups  to 
emerging  small  businesses. 

3.  Distinguish  awards  to  emerging 
small  business  firms  in  the  small 
business  reserve  program.  Participating 
agencies  must  reserve  for  exclusive 
competition  among  emerging  small 
business  concerns  all  contracts  of 
$25,000  or  less  in  the  four  designated 
industry  groups  or  a  greater  amount  set 
by  OFPP  if  the  15  percent  goal  is  not 
attained.  Emerging  small  businesses  can 
also  receive  awards  above  the  small 
business  reserve  threshold. 

4.  Provide  the  size  of  the  small 
business  concern  in  terms  of  number  of 
employees  or  dollar  volume  of  sales  for 
awards  in  the  four  designated  industry 
groups  and  the  ten  targeted  industry 
categories.  Section  714(c)  of  the 
Business  Opportunity  Development 
Reform  Act  of  1988  requires  each 
participating  agency  to  collect  data 
pertaining  to  the  size  of  the  small 
business  concern  receiving  any  award 
for  services  in  the  four  designated 
industry  groups  and  products  or  services 
in  the  ten  targeted  industry  categories. 

5.  The  number  of  employees  will  be 
based  on  the  average  of  the  pay  periods 
for  the  last  twelve  months.  The  volume 
of  sales  will  be  based  on  the  average 
annual  gross  revenue  for  the  last  three 
fiscal  years  (See  FAR  19.101). 

6.  Specific  details  outlining  the  FPDS 
changes  will  be  included  in  an 
amendment  to  the  October  1988  FPDS 
Reporting  Manual. 

B.  Awards  of  $25,000  or  Less 

During  the  term  of  the  Program,  each 
award  of  $25,000  or  less  made  by  a 
participating  agency  for  the  prociiremeni 


of  a  service  in  the  four  designated 
industry  groups  shall  be  reported  to  the 
Federal  Procnrement  Data  Center  in  the 
same  manner  as  if  the  award  was  in 
excess  of  $25,000.  This  means  that  all 
applicable  data  collected  in  the  FPDS 
via  the  Individual  Contract  Action 
Report  (SF  279),  or  agencies'  equivalent 
computer-generated  format,  shall  be 
reported  for  these  purchases.  It  should 
be  noted  that  awards  of  $500  or  less  are 
not  reportable  to  the  FPDS. 

C.  Subcontracting  Activity 

1.  The  OFPP  Administrator  must 
devise  and  implement,  during  the 
Program,  a  simplified  system  to  test  the 
collection,  reporting,  and  monitoring  of 
data  on  subcontract  awards  to  small 
business  concerns  and  small 
disadvantaged  business  concerns  for 
services  in  the  four  designated  industry 
groups  and  products  or  services  in  the 
ten  targeted  industry  categories.  The 
Test  Subcontracting  Reporting  System 
must,  even  if  Umited  to  only  a  small 
number  of  buying  activities  or  products 
or  services,  effectively  capture  the  full 
range  of  small  businesses  participation 
at  all  tiers. 

2.  The  simplified  system  should  be 
implemented  the  beginning  of  FY  1990 
(October  1989).  OFPP  will  be  working 
with  officials  from  participating 
agencies'  Small  and  Disadvantaged 
Business  Utilization  Office  to  develop 
the  requirements  for  the  simplified 
subcontracting  system. 

Attachment  A — Clause  No.  1 

Insert  the  following  provision  (clause 
no.  1)  in  full  text  in  all  solicitations 
issued  by  the  participating  agencies 
under  the  Small  Business 
Competitiveness  Demonstration 
Program  for  the  four  designated  industry 
groups.  Insert  this  clause  as  Alternate  I 
in  addition  to  the  clause  at  FAR  52.219- 
1. 

Small  Business  Concern  Representation 
for  the  Small  Business  Competitiveness 
Demonstration  Program  (Dec.  1988) 

(a)  Definition.  "Emerging  small 
business",  as  used  in  this  solication. 


means  a  small  hminpsa  coaeem  whose 
size  is  no  greater  than  SO  percent  of  the 
numerical  size  staodard  appBcabie  to 
the  standard  industrial  classificatioB 
code  assigned  to  a  contracting 
opportunity. 

(b)  (Complete  only  if  Offeror  has 
certified  itself  under  the  clause  at  FAR 
52.219-1  as  a  small  business  concera 
under  the  size  standards  of  this 
solicitation.) 

The  Offeror  represents  and  certifies 

as  part  of  its  offer  that  it is, is 

not  an  emerging  small  business. 

(c)  (Complete  only  if  the  Offeror  is  a 
small  business  or  an  emerging  small 
business,  indicating  its  size  range.) 

Offeror's  number  of  employees  for  the 
past  twelve  months  or  Offeror's  average 
annual  gross  revenue  for  the  last  three 
fiscal  years.  (Check  one  of  the 
following.) 

Na  of  Employees 

50  or  fewer 

51-100 


-101-250 
-251-500 
-501-750 
-751-1.000 
-over  1,000 


Ave.  annual  gross  revenues 

$1  million  or  less 

$l,00Q,001-$2  million 

$2,000,001-$3.5  million 

$3.500.001-$5  million 

$5JD0Q,001-$10  million 

$10,000,001-$17  million 

Over  $17  million 


Clause  No.  2 

A.  Insert  the  following  provision 
(clause  no.  2)  in  full  text  in  all 
solicitations  and  resulting  contracts 
restricted  to  emerging  small  businesses 
pursuant  to  paragraph  ni.D.3. 

Notice  of  Emerging  Small  Business  Set- 
Aside  (Dec  1968) 

Offers  or  quotations  under  this 
acquisition  are  solicited  from  emerging 
small  business  concerns  only.  Offers 
that  are  not  from  an  emerging  small 
business  shall  not  be  considered  and 
shall  be  rejected. 


B.  When  using  other  than  small 
purchase  procedures,  insert  the  clause  at 
52.219-14  in  all  soKcitations  and 
resulting  contracts  restricted  to 
emei*ging  small  businesses. 

Clause  No.  3 

Insert  the  following  provision  (clause 
no.  3)  in  full  text  in  all  solicitations 
issued  in  each  of  the  ten  targeted 
industry  categories  under  the  Small 
Business  Competitiveness 
Demonstration  Program  that  is  expected 
to  result  in  a  contract  award  in  excess  of 
$25,000.  Insert  this  clause  as  Alternate  0 
in  addition  to  the  clause  at  FAR  52^19- 
1. 

Small  Business  Size  Representation  for 
Targeted  Industry  Categories  Under  the 
Small  Business  Competitiveness 
Demonstration  Program  (Dec  1988) 

(Complete  only  if  the  Offeror  has 
certified  itself  under  the  clause  at  FAR 
52.219-1  to  be  a  small  business  concern 
under  the  size  standards  of  this 
solicitation.) 

Offeror  represents  and  certifies  as 
follows: 

Offeror's  number  of  employees  for  the 
past  twelve  months  or  Offeror's  average 
annual  gross  revenue  for  the  last  three 
fiscal  years.  (Check  one  of  the 
following.) 

No.  of  employees 

50  or  fewer 

51-100 

101-250 

251-500 


-501-750 
-751-1«0 
-Over  1,000 


Ave.  annual  gross  revenues 

$1  millioh  or  less 

$1.000,001-$2  million 

$2,000,001-$3.5  million 

$3,500.001-$5  million 

$5,000,001-$10  million 

$10,00a001-$17  million 

Over  $17  million 
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Attachment  B  j  -.-r: 

Report  on  Small  Business  PAanoPATiON  Under  the  Small  Business  Competitiveness  Demonstration  Program  for 

Designated  NouSTRY  Groups  ' 


[nacalYew Quarter 

1 

0««gnated  groups 

Total  U.&  buainesa 

adnna/dotars 

SmaN  tNMiness  actions/ 
dollars- 

Percentage  o(  doRars 

business  actions/ooilars 

Percentage  o( 
doHars 

Ageocy: 

-  ' 

- 

' 

SIC  Group  15: 

IfcJI 

...T.T 1.._— 

1SA9 

^ ,,T,^.^.. 

SIC  Group  16: 

161 1 

..««.«.*...*«.« •■ «^«. 

SIC  Group  17: 

1711 

- 

' 

1731  „..«.„..««« — « 

17^0 

.„„>..■.«.  »M..«..«^«.—i— 

' " " 

17CO 

17A1 

, 

1771 

,  ,.„^ 

• 

...».^»......M..»»...«»»».»...»«> 

1 794 

.*..«.».(•  • .  .«>*.....•. 

~ 

,.,„ ^ ,, 

1799 

II.    Refuse    Systems    and    Related 

Services: 

PSC  S205 

SIC73«»: 

DC/^  r^17 

PCT"  Tfin9 

PSCT004 

PSC  T006 -... 

PSC  T009 ........ 

...    — . 

.....M..».»....»...»>»I.»...W^.^.». 

h»»w*....»Am....*»»»«— 

«„« 

SIC  8711  or  SIC  8712: 

PSC  C1 12.- -.-^     .-._ 

,_ „,,. „,. 

DC^  P11A 

PSC  C1 1 7 ;„.. -. 

— 

PSC  C1 19....        

• 

'  ' 

oc^  r'loo 

- 

D^n  ^^0A 

p<v*  ripQ 

OCT*  f^iOO 

„ 

*'"""•••*•"•"""••"""•••• 

■ 

PSC  C212 

'""•••• 

PSCC214 

per*  poic 



•- ■• 

■■ 

DC/^  POIA 

.  ....................*..  > 

, 

PSC  021 9....; - .»... 

SIC  8713: 
■     PSC  C218.... ;:..: L...: 

•• 

• ~ 

v •• 

PSC  R404 

IV.  Non-nuclear  Ship  Repair 



'Small  business  dollars  include  dollafs  to  emerging  smaH  txisinesses. 

|FR  Doc.  88-29989  Filed  12-28-88;  8:45  am] 
BILUNO  CODE  41 10-01Hi 


OFFICE  OF  THE  UNITED  STATES  ' 
TRADE  REPRESENTATIVE 

Implementation  of  Modifications  In 
Specialty  Steel  Import  ReHef 

AOENCV:  Office  of  the  United  States 
Trade  Representative. 
ACnoN:  Notice. 

summary:  This  notice  converts  to  the 
Harmonized  System  product  definitions 
for  imports  of  ceiiain  specialty  steel 
subject  to  increased  tariffs  or  quotas 
and  makes  modifications  to  the 
Harmonized  Tariff  schedule  of  the 
United  States  to  implement  such 
conversion.  ,. 

EFFECTIVE  DATE:  January  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cassidy,  Office  of  the  United 
States  Trade  Representative,  (202)  39&- 
4510  or  Michael  Rollin.  Office  of 
Agreements  Compliance,  Import 
Administration,  Department  of 
Commerce.  (202)  377-4037. 
supplementary  INFORMATION: 

Presidential  Proclamation  5679  of  July 
18, 1987  (58  PR  27308)  provided  for  the 
temporary  imposition  of  increased 
tariffs  and  quantitative  restrictions  on 
certain  stainless  steel  and  alloy  too! 
steel  imported  into  the  United  States, 
pursuant  to  section  203  of  the  Trade  Act 
of  1974.  Proclamation  5679  authorizes 
the  U.S.  Trade  Representative  to  fake 
such  actions  and  perform  such  functions 
for  the  United  States  as  may  be 
necessary  to  administer  and  implement 
the  relief,  including  negotiating  orderly 
marketing  agreements  and  allocating 
quota  quantities  on  a  country-by- 
country  basis.  The  U.S.  Trade 
Representative  is  also  authorized  to 
make  modifications  in  the  TSUS 
headnote  of  items  proclaimed  by  the 
President  in  order  to  implement  such 
actions. 

On  January  1, 1989.  the  TSUS  will  be 
replaced  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSh 
Accordingly,  the  U.S.  Trade 
Representative  has  determined  that  the 
following  revisions  to  Chapter  99. 
subchapter  in.  of  the  HTS  are  required 
for  continued  implementation  of 
Proclamation  5679  after  December  31. 
1988. 

Replace  the  entire  text  of  U.S.  note 
4(a|(ii)  with  the  following: 

The  term  "razor  blade  steel  of  the  type 
described  iii  U.S.  note  4(a)(ii)  to  this 
subchapter"  refer*  to  products  of  8tainle88 
steel  of  the  type  described  in  U.S.  note 
4ia)(ix)  to  this  subchapter,  which  are  flat 
rolled,  not  over  0.254inm  in  thickness  and  not 
over  2.286em  in  width— and.  when  cold 
rolled,  are  over  1.27cm  in  width^Hwntain  by. . 
weight  not  less  than  11.5  percent,  and  not 


52to7 


over  14.7  percent  chromium,  and  are  certified 
at  the  time  of  entry  to  be  used  in  the 
manufacture  of  razor  blades.  The  terms 
"concrete  reinforcing  bars  and  rods, " 
"chipper  knife  steel"  and  "ball  bearing  steel" 
are  defmed  as  provided  in  additional  U.S. 
notes  1(c),  1(f)  and  1(h),  respectively,  the 
chapter  72: 

Replace  the  entire  text  of  U.S.  note 
4(a){vi)  with  the  following: 

The  term  "flapper  valve  steel"  refers 
products  of  stainless  steel  of  the  type 
described  in  U.S.  note  4(a)(ix)  to  this 
subchapter,  which  are  flat  rolled,  not  over 
1.27mm  in  thickness  and  not  over  30.48  cm  in 
width — and,  when  cold  rolled,  are  over 
1.27cm  in  width— and  are  certified  by  the 
importer  of  record  or  the  ultimate  consignee 
at  the  time  of  entry  for  use  in  the  manufacture 
of  stainless  steel  flapper  valves  for; 
compressors; 

Replace  the  entire  text  of  U.S.  note 
4(a)(vii)  with  the  following: 

The  term  "rotor  steel  for  hysteresis 
motors"  refers  to  products  of  tool  steel  of  the 
type  described  in  U.S.  note  4(a)(xi)  to  this 
subchapter,  which  are  flat  rolled,  not  over 
1.27mm  in  thickness  and  not  over  30.48cm  in 
width — and.  when  cold  rolled,  are  over 
1.27cm  in  width — contain  by  weight  not  less 
than  0.5  percent  carbon  and  not  less  than  5.5 
percent  tungsten,  and  are  certified  by  the 
importer  of  record  or  the  ultimate  consignee 
at  the  time  of  entry  for  use  in  the  manufacture 
of  rotor  rings  or  cups  for  hysteresis  motors: 

Replace  the  period  (".")  at  the  end  of 
U.S.  note  4(a)(ix)  with  a  semicolon  (":"). 

Insert  the  following  new  U.S.  notes 
after  U.S.  note  4(a)(ix): 

4(a)(x)  The  term  "alloy  steel  or  the  trpe 
described  m  US.  note  4(af(xJ  to  this 
subchapter"  refen  to  steel  which  contains 
one  or  more  of  the  following  elements  in  the 
quantity,  by  weight,  respectively  indicated: 
over  1.65  percent  manganese,  or 
over  0.25  percent  phosphorus,  or 
over  0.35  percent  sulfur,  or 
over  0.60  percent  silicon,  or 
over  0.60  percent  copper,  or 
over  0.30  percent  aluminum,  or 
over  0.20  percent  chromium,  or 
over  0.30  percent  cobalt,  or 
over  0.35  percent  lead,  or 
over  0.50  percent  nickel,  or 
over  0.30  percent  tungsten,  or 
over  0.10  percent  of  any  other  metallic 

element: 

4(a)(xi)  The  term  "tool  steel  of  the  type 
described  in  US.  note  4(a)lxi)  to  this 
subchapter"  refers  to  alloy  steel  of  the  type 
described  in  U.S.  note  4(a)(x)  to  this 
subchapter  containing  the  following 
combination  of  elements  in  the  quantity.  Iiy 
weight;  respectively  indicated: 
(A)  Not  less  than  1.0  percent  carbon  and  over 

11.0  percent  chromium:  or 
IBf  HoX  less  than  0.3  percent  carbon  and  1.25 

percent  of  11.0  percent  inclusive  chormium; 

or  ' 
(C)  Not  less  than  0.85  percent  carbon  and  1.0 

percent  to  1,0  percent  inclusive  manganese: 

or 


(D)  0.9  percent  to  1.2  percent  inclusive 
chromium  and  0.9  percent  to  1.4  percent 
inclusive  molybdenum:  or 

(E)  not  less  than  0.5  percent  carbon  and  not 
less  than  3.5  percent  molybdenum:  or 

[V)  not  less  than  0.5  percent  carbon  and  not 

less  than  5.5  percent  timgsten: 

4(a)(xii)  The  term  "high  speed  tool  steel  of 
the  type  described  in  US.  note  4fa)fxii)  to 
this  subchapter''  refers  to  all  tool  steel  of  the 
type  described  in  U.S.  note  4(a)(xi)  to  this 
subchapter  containing  by  weight  not  less 
than  0.5  percent  carbon  and  not  less  than  3.5 
percent  molybdenum,  or  not  less  than  0.5 
percent  carbon  and  not  less  than  5.5  percent 
tungsten: 

4(a)(xiii)  The  term  "plate  of  the  type 
described  in  U.S.  note  4(a)(xiii)  to  this 
subchapter''  refers  to  products  which  are  flat 
rolled,  whether  or  not  corrugated  or  crimped, 
4.7625mm  or  more  in  thickness  and  over 
20.32cm  in  width  when  hot  rolled  or  over 
30.48cm  in  width  when  cold  rolled: 

4(a)(xiv)  The  term  "sheet  of  the  type 
described  in  U.S.  note  4(a)(xiv)  to  this 
subchapter''  refers  to  products  which  aje  flat 
rolled,  whether  or  not  corrugated  or  crimped, 
less  than  4.7625mm  in  thickness  and  over 
30.48cm  in  width: 

4(a)(xv)  The  term  "strip  of  the  type 
described  in  U.S.  note  4(a)(xv)  to  this 
subchapter''  refers  to  products  which  are  flat 
rolled,  whether  or  not  corrugated  or  crimped, 
less  than  4.7625mm  in  thickness,  not  over 
30.48cm  in  width  and.  if  cold  rolled,  over 
1.27cm  in  width: 

4{a)(xvi)  The  term  "»'//ie  o/f/jo  (>7>e 
described  in  U.S.  note  4(a)(xvi)  to  this 
suhchciptei''  refers  to  products  which  are 
either  cold  drawn,  in  coils,  of  any  cross- 
sectional  configuration  and  not  over 
17.8562mm  in  maximum  cross-sectional 
dimension:  or  in  coils  with  a  cold  rolled 
finish,  of  solid  rectangular  cross  section,  not 
over  6.35mm  in  thickniess  and  not  over  1.2rcm 
in  width. 

4(a)(xvii)  The  term  "wire  rod  of  the  type 
described  in  U.S.  note  4(a)(xvii)  to  this 
subchapter''  refers  to  products  which  are  hot 
rolled,  in  coils,  approximately  round  in  cross 
section,  and  at  least  S.DBmm  but  not 
exceeding  18.796nun  in  diameter. 

Replace  the  entire  text  of  subheading 
9903.72.00  with  the  following: 

Flat  rolled  products  and  bars  and  rods 
which  have  bieen  flat  rolled,  all  the  foregoing 
of  stainless  steel  of  the  type  described  in  US. 
note  4(a)(ix)  to  this  8ut>chapter.  under 
4.7625mm  in  thickness  and.  if  cold  rolled, 
over  1.27mm  in  width  (except  when:  over 
30,48cm  in  width  and  coated,  plated  or  clad 
with  metal:  30.48cm  or  under  in  width  and 
electrolytically  coated  or  plated  with  base 
metal  other  than  tin.  lead  or  zinc  cut.  pressed 
or  stamped  to  nonrectangular  shape;  worked 
after  rolling  other  than  by  corrugation  or 
crimping;  as  provided  for  in  U.S.  note  4(gKil 
to  this  suhchapter  razor  blade  steel  of  the 
type  described  in  U.S.  note  4{aK>i)  to  this 
subchapter  cladding  grade  434  stainless  steel 
fjat-rolled  products  over  30.48cm  in  width: 
cold-rolled  flat-rolled  products  of  stainless 
steel  over  186'.34cm  in  width:  stainless  steel 
of  the  type  described  in  U.S.  note  4(a|(v)  to 
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this  subchapter,  and  flapper  valve  steel) 
provided  for  in  aubbeading  7219.12,  7219.13^ 
7219.14,  7219.22,  7219.23,  7219.24,  7219.31, 
721432.  7219.33,  7219.34.  7219.35.  7219.9a 
7220.11.  722ai2.ia  7220.12.5a  7220.20.ia 

722o.2o.ea  722a2a7a  7220.2000, 7220.90. 

7222.ia  7222.2a  7222.30  or  7223.00.5a  all  the 
foregoing,  whether  or  not  entitled      duty-free 
treatment  under  subheading  9808.00.30  *  *  * 

Replace  the  entire  text  of  subheading 
9903.72.01  with  the  following: 

Flat-roUed  pitiducts  and  bars  and  rods 
which  have  been  flat-rolled,  all  the  foregoing 
of  stainless  steel  of  the  type  described  in  U.S. 
note  4(a)(ix)  to  this  subchapter.  4.7625mm  or 
more  in  thickness,  over  20.32cin  in  width  if 
hot  rolled  or  over  30.48cm  in  width  if  cold 


rolled  (except  if:  coated,  [riated  or  clad  with 
metal:  cut.  pressed  or  stamped  to 
nonrectangular  shape;  worked  after  rolling 
other  than  by  corrugation  or  crimping;  as 
provided  for  in  U.S.  note  4(g)(i)  to  this 
subchapter  and  stainless  steel  of  the  type 
described  in  U.S.  note  4(aUv)  to  this 
subchapter)  provided  for  in  subheading 
7219.11.  7219.12.  7219J1.  7219.22,  7219.31, 
7219.90,  7220.11,  7220.2aia  722a90,  7222.10 
7220.20  or  7222.30,  all  the  foregoing,  whether 
or  not  entitled  to  duty-free  treatment  under 
subheading  9606.00.30  *  *  * 

Replace  the  entire  text  of  the  superior 
heading,  at  the  first  indentation,  to 
subheadings  9903.72.10. 9903,72.12  and 
9903.72.14  with  the  following: 


Bars  and  rods,  flat-rolled  products  and 
wire,  all  the  foregoing  of  stainless  stee)  of  the 
type  described  in  U.S.  note  4(a)(ix)  to  this 
subchapter  (except  if:  worked  after  rolling 
other  than  by  corrugation  or  crimping;  plate, 
sheet,  strip,  wire  and  wire  rod  of  the  type 
described  in  U.S.  notes  4(aMxiii),  4(a)(xiv). 
4(a)(xv),  4(a)(xvi)  and  4(a){xvii).  respectively, 
to  this  subchapter  concrete  reinforcing  bars 
and  rods;  and  stainless  steel  of  the  type 
described  in  U.S.  note  4(a)(v)  to  this 
subchapter)  provided  for  in  subheading 
7220.11.  7220.20.10.  7220.20.60,  7220.90, 
7221.00.  7220.ia  7222.20,  7222.30,  7223.00.10 
7223.0a50  or  7223.00.90: 

Replace  all  quota  quantities  for 
subheadings  9903.72.10,  9903.72.12,  and 
9903.72.14  with  the  following: 


Articles 

Quota  Quantity  (m  kilograms) 

Hem 

H  entered  during  the  reeiraint  period: 

July  20  through 
January  10 

January  20 
through  July  10    . 

9903.72.10 

t»  entered  during  the  period  from  Octafov  20, 1967,  ttnough  July  19,  1968  incluwve: 
AuaHla                                                    „ _„ _ 

n/a 

97.077 

Canada        _ - - - - - ~ - — 

•260,386 

501,678 

j^^ 

*  3,213.281 

6,427,470 

Korea - - — - — - 

*  430.969 

860,885 

Mexico « « " " 

•26.401 

61,710 

Spam „ - „ ~ - ™. 

•997,013 

1,095327 

9Mg(tgn...._ - -.••— 

•308,446 

816,892 

Taiwan 

'22.880 

45.360 

9003.72.12 

Other,  except  aa  provided  in  US.  note  4<g)(it)  to  this  subchapter 

It  entered  during  the  pwlod  from  July  20. 1968,  through  July  10, 1969  mduahw; 
Austria _ - _ " — • 

•08,701 
07.070 

97,070 
97,977 

• 

Canada              „.._ - - - 

512.565 

6t2.5«6 

japwi                                                                                                                 

6,572,621 
801,772 

6.572.621 

Koraa - - - 

882,670 

Moitco _ _. - ~ 

58,060 

W.968 

Spain - - - -. 

2,041.187 

2.041,187 

8«»eden .'... _ „ 

630,500 

831.407 

46,267 
107,056 

30.008 
211J78 

47,174 

Otfier  axcttol  sa  orovidAd  in  U  S  note  4(aUin  to  ttM  subchAOter                   

104,327 

4903.72.14 

If  entered  during  the  period  (rem  July  20.  1969.  through  September  30,  1069  Inclusive: 
Austria _ - 

n 

Cartada  ~ „ - - - ~ 

CI 

Japan _ _ „ 

2,707,074 

« 

KOf»a.„ ; — 

367,414 

n 

Mexico                                                  -^                                  •" — — • — 

24,404 

n 

Spain ..^.._...... ., — _......„ « _„.„...,........,».• ..- „.....__.^ 

840,060 

rt 

^  -  -. — 

owvuvn « ...«......«...„.»...» « »...» «..« « »..«• 

2?*^' 

.     « 

Tahdan...- ..„ ~ v- 

,"'  10,081 

n 

Other.  anoept  m  provided  in  U.&  no*e  4<g)(ii)  to  iWa  subchapief 

44.403 

« 

Federal  Register  /  Vol.  53,  No.  250  /  Thursday.  December  29.  1988  /  Notices 52899 


Replace  the  entire  text  of  the  superior 
heading,  at  the  first  indentation,  to 
subheadings  9903.72.20.  9903.72.22  and 
9903.72.24  with  the  following: 


Bars  and  rods  of  stainless  steel  of  the  type 
described  in  U.S.  note  4(a)  (ix)  to  this 
subchapter,  approximately  round  in  cross- 
section,  at  least  5.08mm  but  not  exceeding 
18.796mm  in  diameter  (except  concrete 
reinforcing  bars  and  rods  and  stainless  steel 


of  the  type  described  in  U.S.  note  4(a)(v)  to 
this  subchapter)  provided  for  in  subheading 
7221.00: 

Replace  all  quota  quantities  for 
subheadings  9903.72.20,  9903.72.22,  and 
9903.72.24  with  the  foUowring: 


Artidee 

Quota  Quantity  (in  kilograms) 

'     Item 

If  entered  during  the  restraint  period: 

Julv  20  through 

January  20 
through  July  19 

9003.72^ 

H  entered  during  the  period  from  October  20, 1987.  through  July  19, 1968  inclusive: 
Austria , 

n/a 
•  1.439,717 

Japan 

25,401 
2,879.434 

Korea 

•238,502 
•421,845 

Spah „ 

476.277 
844.596 

SiMden 

•800,036 

•87,098 

48,068 

Other,  except  as  provided  in  U.S.  note  4(g)((i)  to  this  subchapter 

1.799.873 

151.501 

25,401 

9903.72.22 

II  entered  dunng  the  period  from  July  20,1088,  through  July  19,  1989  inclusive: 
Austria „ „ 

Japan „ 

2.044.752 

2,044,752 

•Corea 

480,885 

490,792 

Spain 

862.742 

1,840,607 

120,720 

0,070 

1,^1^016 

Sweden 

1.840.697 
,151.501 

n 

Other,  except  as  provided  in  U.S.  note  4(g)(ii)  to  this  subchapter 

0903.72.24 

If  entered  during  the  period  from  July  20,  1989,  thro»igh  September  30,  1989  inclusive: 
Austria 

•"^  •••-•• - ••••— - ;;.. 

•««• - - -, ; _„... 

356,620 

« 

Spain „ 

355,620 

0 

Sweden 

758.414 

.  •  .    « 

Other,  except  as  provided  m  U.S.  note  4(g)  («)  to  this  subchapter 

63.504 

■  ••  ^ 

Replace  the  entire  text  of  the  superior 
heading,  at  the  first  indentation,  to 
subheadings  9903.72.30,  9903.72.32  and 
9903.72.34  with  the  following: 

Flat-rolled  products,  bars  and  rods  and 
wire,  all  the  foregoing  of  tool  steel  of  the  type 
described  in  U.S.  note  4(a)(xi)  to  this 
subchapter  (except  if:  worked  after  rolling 
other  than  by  corrugation  or  crimping:  plate 
of  the  type  described  in  U.S.  note  4(a)(xiii)  to 
this  subchapter  which  has  been  Coated, 
plated  or  clad  with  metal  or  cut.  pressed  or 
stamped  to  nonreclangular  shape;  sheet  ef 
the  type  described  in  U.S.  note  4(a)()iiv)  to 
this  subchapter  which  has  been  coated, 
plated  or  clad  with  metal  or  cut,  presseid  or 
stamped  to  nonrectangular  shape;  strip  of  the 
type  described  in  U.S.  note  4(a)(xv)  to  this 
subchapter  which  has  been  coated  or  plated 
with  base  metal  other  than  tin,  lead  or  zinc  or 
cut,  pressed  or  stamped  to  nonrectangular 
shape;  concrete  reinforcing  bars  and  rods: 
wire  of  the  type  described  in  U.S.  note 
4(a)(xvi)  to  this  subchapter  other  than  round 
wire  of  high  speed  tool  steel  as  described  in 


U.S.  note  4(a)(xii)  to  this  subchapter;  chipper 
knife  steel;  band  saw  steel;  ball  bearing  steel; 
rotor  steel  for  hysteresis  motors;  and  tool 
Steel  of  the  type  described  in  U.S.  note 
4(a)(viii)  to  this  subchapter)  provided  for  in 
subheac'ing  7208.11,  7206.12,  7208.13.10, 
7208.13.50,  7206.14.10,  7206.14.50.  7208.21.10. 
7208.21.50  7208.22.10,  7208.22.50,  7208.23.10. 
7208.23.50.  7208.24.10,  7208.24.50,  7208.31, 

7208.32,  7206.33.10,  7206.33.50,  7206.34.10, 
7208.34.50,  720fl.35.10  7208.35.50,  7208.41. 
7206.42,  7206.43,  7208.44,  7206.45,  7208.90, 
7200.11,  7200.12.  7209.13.  7200.14.  7209.21, 
7209.22.  7209.23,  7209.24.50,  7200.31,  7209.32, 

7200.33,  7209.34,  7209.41,  7209.42.  7209.43, 
7209.44. 7200.90.  7210.70.30.  7210.90.90. 
7211.11,  7211.12.  7211.19.10  7211.19.50. 
7211.21,  7211.22,  7211.29.10  7211.29.30, 
7211.29.50,  7211.29.70,  7211.30.10,  7211.30.30, 
7211.30.50,  7211.49.10.  7211.49.30,  7211.49.50, 
7211.90,  7212.10  7212.21.  7212.29,  7212.30.10 
7212.30.30.  7212.30.50,  7212.40.10.  7212.40.50, 
7212.80  7212.60,  7213.20,  7213.41.30, 
7213.41.60,  7213.49,  7213.50,  7214.ia  7214.30. 
7214.50,  7214.60,  7215.10,  7215.30,  7215.40, 
7215.90.10.  7215.90.30,  7215.90.30,  7217.21.10 


7217.21.30  7217.21.50,  7217.22.10  7117.22.50, 
7217.23.10  7217.23.50.  7217.29.10  7217.29.50, 
7217.31.10,  7217.31.30.  7217.31.50.  7217.32.10. 
7217.32.50,  7217.33.10  7217.33.50.  7217..19.10, 
7217.39.50,  7219.11,  7219.12,  7219.13,  7219.14, 
7219.21,  7219.22.  7219.23.  7219.24.  7219.31. 
7219.32.  7219.33.  7219.34,  7219.35,  7219.90, 
7220.11,  7220.12.10,  7220.12.50,  7220.20.10 
7220.20.60,  7220.20.70.  7220.20.80.  7220.20.9a 
7220.90,  7^.00  7222.10.  7222.20  722230,    . 
7223.00.10  7223.00.50.  7223.00.90,  7225.20, 
7225.30.10,  7226.30.30  7225.30.50.  7225.30.70 
7225.40.10.  7225.40.30.  7225.40.50,  7225.4O70 
7225.50.10,  7225.50.60,  7225.50.70.  7225.50.60 
7225.90,  7228.20.  7228.91.10,  7228.91  JO, 
7226.91.50,  7228.91.70  7228.91.80.  7226.92.10 
7228.92.30,  7228.92.50.  7226.92.70  72200230 
7226.99,  7227.10,  7227.90.10,  7227.90.20, 
7227.90.60,  722810.  7228.30.60.  7228.30.80 
7228.40  7228.50.10,  7228.50.50  7228.80.10 
7228,80.60,  7228.80.80.  7229.10  7229.90.10. 
7229.90.50.  7229.90.90 

Change  all  qqoto  quantities  for 
subheadings  9903.72.30,  9903.72.32.  and 
9903.72.34  to  the  following: 
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9903.72.30 


9eoa  72.32 


Aftfctos 


H  entered  during  the  period  from  October  20, 1967.  through  July  19, 1988  Inclusive: 
Canada 


Jtpan.... 
Korea... 
Mexico. 


Spain 

Sweden.. 


Other,  except  as  provided  in  US  note  4(gM1)  to  this  subchapter _.... 

If  entered  during  the  period  from  July  20.  1988,  through  July  19,  1989  inclusive: 
Canada - •- 


Korea... 
Mexico. 


•903.7234 


Spain 

Sweden.. 


Quota  Quantity  (in  Utograms) 


If  entered  during  the  restraint  perfodE 


July  20  through 
January  19 


Other,  except  as  provided  in  U.S.  note  4<g)(ll)  to  this  subchapter ^.. 

»  enteMd  during  the  period  from  July  20, 1960,  thnugh  September  30, 1989  inclusive: 
Canada _ - 


Ko*ea... 
Mexico. 


^p§in „..,...,......„™ 

Ssieden „ 

Ottier.  except  as  provided  in  U.S.  note  4(g)<iO  to  this  sutKtiapter . 


>  360,156 

«  1.048,716 

'  345.641 

*  68,000 
•77.111 

•  40,824 
•  1,979,497 

•76,204 

735.734 

2.144,607 

713,066 

126,100 

151,601 

85,276 

4,046,607 

148,780 

303,003 

883,607 

293.931 

61,710 

62.596 

36,361 

1,667,423 

6t,689 


January  20 
through  July  19 


719,405 

2,096,340 

691,282 

.117,935 

155,130 

83,462 

3,9S6,905 
147.873 
736,642 

2,145,514 

712,147 

126,100 

152,409 

85.276 

4,046,807 
147.673 

w 

n 

n 
o 

(•) 


Change  all  quota  quantities  for  subheadings  9g03.72.4a  9903.72.42.  and  9903.72.44  to  the  following: 

Articies 

Quoit  QuwUly  On  Uogrwna) 

item 

H  entered  during  the  restraint  period: 

July  20  through 
iMwaiy  19 

January  20 
thRiughJulyl9 

9903.72.40 
9903.72.42 
9903.72.44 

U  entered  during  the  period  from  November  20. 1967,  through  Juty  19, 1966  inclusive: 

If  entered  during  the  period  from  July  20,  1988.  through  July  19;  1989  indusivec 

Canada _ 

If  entered  during  the  period  from  July  20, 1969,  through  September  30. 1969  inclusive: 

Cacwda           _ - - - 

997,913 

1,996.827 

798,331 

1.995.827 
1.896.827 

I  have  determined  that  the  above 
change*  in  the  import  relief  are 
appropriate  to  carry  out  the  authority 
granted  by  the  President  to  the  United 
States  Trade  Representative  and  the 
obligations  of  the  United  States,  with 
due  consideration  to  the  interests  of  the 
domestic  prodticers  of  such  specialty 
steel.  This  action  is  subject  to  further 
modification. 
ludilfaHipplerBeilo, 

Acting  United  Statot  Trade  Representative. 
|FR  Doc.  88-^9943  Piled  12-28-88:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

RequMt  for  Approval  Under  the 
Paperworic  Reduction  Act  of 
Collection  of  Information  Contained  In 
a  Propoeed  Rule 

AOeNCV:  Pension  Benefit  Guaranty 
Corporation. 

action:  Notice  of  request  for  OMB 
approvaL 

tUMMANY:  The  Pension  Beneflt 
Guaranty  Corporation  has  requested 
approval  by  the  Office  of  Management 
and  Budget  for  the  recordkeeping 
requirement  contained  in  the  PBGCs 
proposed  regulation  on  payment  of 
premiums,  published  on  October  5. 1988 
(53  FR  39200).  The  preamble  to  that 
proposed  rule  failed  to  mention  that 
OMB  approval  was  being  sought  for  the 
recordkeeping  requirement.  Therefore, 
the  effect  of  this  notice  is  to  advise  the 
public  of  the  PBGC's  request  for  OMB 
approval. 

AODAESSea:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation.  3208  New  Executive  Office 
Building.  Washington.  DC  20503.  The 
request  for  approval  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  710a  2020  K  Street. 
NW..  Washington,  DC  20006.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m. 
FOR  FURTHER  tHFORSIATION  CONTACT: 

Ronald  Goldstein.  Senior  Counsel. 
Office  of  the  General  Counsel  (22500), 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street,  NW.,  Washington,  DC 
20006,  202-778-8850  (202-778-8859  for 
TTY  and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Pension  BeneRt  Guaranty 
Corporation's  Payment  of  Premitmis 
regulation  (29  CFR  Part  2610),  all 


premium  payers  are  required  to  file  a 
PBGC  Form  1  with  their  premium 
payments.  Single-employer  plans  are 
also  required  to  submit  Schedule  A  to 
Form  1.  which  deals  with  the 
computation  of  the  variable  rate  portion 
of  the  single-employer  plan  premium. 
Because  the  Form  1  and  Schedule  A 
require  the  reporting  of  only  the 
summary  data  on  which  the  premium 
compuUtion  is  based,  the  PBGC  cannot 
rely  solely  on  the  form  for  verifying 
whether  a  plan  has  paid  the  correct 
premium.  In  particular,  it  is  not  possible 
to  determine  whether  a  plan's  unfunded 
vested  benefits  (the  basis  for  computing 
the  variable  rate  portion  of  the  single- 
employer  plan  premium)  have  l>een 
correctly  determined  or  whether  a  plan 
has  properly  claimed  one  of  the 
regulatory  exemptions  from  the 
calculation  of  the  variable  rate  premium. 

Accordingly,  the  PBGC  has 
established  a  recordkeeping  requirement 
incident  to  premium  payments,  i  2610.11 
of  the  proposed  revision  to  Part  2610 
published  on  October  5. 1968  (53  FR 
39200).  Pursuant  to  this  provision,  plan 
administrators  must  retain  for  a  period 
of  six  years  after  the  premium  due  date 
all  records  and  data  necessary  to 
validate  or  support  the  plan's  premium 
pajrment.  These  records  must  l>e 
available  to  the  PBGC  at  its  request  for 
audit  purposes.  The  record  retention 
period  is  six  years  becasue  that  is  the 
statute  of  limitations  applicable  to  suits 
by  PBGC  for  umpaid  premiums  under 
section  4003(e)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended. 

Under  proposed  S  2610.11.  the 
recordkeeping  requirement  is  imposed 
on  the  plan  administrator,  although  the 
plan  administrator  need  not  keep 
physical  custody  of  the  pertinent 
records.  Actuarial  records,  for  example, 
may  be  retained  at  the  ofHce  of  the 
plan's  actuary,  as  long  as  the  plan 
administrator  can  obtain  these  records  if 
requested  to  do  so  by  PBGC. 

The  PBGC  estimates  that  the  annual 
burden  of  this  recordkeeping 
requirement  will  be  approximately 
37.125  hours.  This  is  based  on  112,500 
plans  that  pay  annual  premiums  to 
PBGC  and  Vs  of  a  hour  per  plan  needed 
to  comply  with  the  recordkeeping 
provision.  The  PBGC  estimates  that  the 
total  annual  cost  to  the  public  will  be  no 
more  than  $3,712,500,  assuming  a  cost  of 
$100/hoiir  for  professional  time.  (In 
practice,  it  is  likely  that  a  portion  of  the 
burden  hours  will  be  attributable  to 
clerical  rather  than  professional  staff 
time.) 


Issued  at  Washington.  DC  this  Z2nd  day  of 
December.  1908. 

Kathleen  P.  Ulsoff. 

Exacative  Director  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  88-30008  Hied  12-28-88: 6:45  ara| 

WUMO  OOOC  TTSS-ai^ 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetinge 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 
Commission  on  Tuesday,  )anuar>'  10. 
1988.  at  the  Hyatt  Regency  Crjstal  City 
at  Washington  National  Airport,  2798 
Jefferson  Davis  liighway.  Arlington. 
Virginia. 

"The  Subcommitte  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
Regency  Room  F,  First  Concourse,  at 
7:30  a.m.  The  Subcommittee  on  Hospital 
Productivity  and  Cost-Effectiveness  will 
convene  its  meeting  also  at  7:30  a.m.  in 
Regency  Room  A.  "The  Full  Commission 
will  convene  at  lOM)  a.m.  in  Regency 
RoomF. 

All  meetings  are  open  to  the  public 
DonaU  A.  Voung. 
Executive  Director. 
|FR  Doc.  88-30137  Filed  12-28-68:  &4S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReL  No.  34-2«3ea;  Fie  No.  SR-OCC-e»-2) 

Self-Regulatory  Organization; 
Propoeed  Rule  Change  By  "nie 
Optione  Clearing  Corp.  Relating  to 
Index  Participations;  Amendment  No.  2 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  Deceml>er  19, 1968.  The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  an  amendment  to  a 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Setf-Regulatory  Organizatiofi's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

File  No.  SR-OCC-88-2  proposes  Rules 
pursuant  to  which  OCC  would  issue, 
clear  and  settle  "Index  Participations" 
or  'IPs."  The  Philadelphia  Stock 
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Exchange.  Inc.  ("PHLX')  and  the 
American  Stock  Exchange,  Inc. 
("Amex")  have  amended  their 
respective  IP  fihngs,  and  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE") 
has  Filed  proposed  IP  rules  with  the 
Commission,  since  OCC  filed  its 
Amendment  No.  1  to  SR-OCC-88-2. 
This  amendment  to  SR-OCC-88-2 
conforms  OCCs  proposed  IP  rules  to  the 
proposed  rules  filed  by  the  three 
Exchanges.  In  addition,  OCC  is  filing 
with  this  amendment  the  form  of  a 
proposed  Agreement  between  it  and  the 
three  Exchanges  that  would  govern 
certain  aspects  of  the  relationship 
between  OCC  and  the  Exchanges  with 
respect  to  IPs. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  primary  purposes  of  this 
amendment  are  to  make  OCCs 
proposed  IP  rules  consistent  with  the 
proposed  rules  of  PHLX,  Amex,  and 
CBOE.  and  to  file  with  the  Commission 
the  form  of  a  proposed  Agreement 
governing  certain  aspects  of  the 
relationship  between  OCC  and  the  three 
Exchanges  with  respect  to  IPs. 

1.  Changes  to  Conform  OCCs  Rules  to 
Rules  Proposed  by  PHLX  and  CBOE 

PHLX  has  amended  its  proposed  IP 
rules  to  provide  that  the  "cash-out 
privilege" — the  right  of  a  holder  of  IPs  to 
receive  an  amount  in  cash  determined 
by  reference  to  the  index  on  which  the 
IPs  are  based — will  be  available  to 
holders  of  IPs  on  any  business  day. 
CBOE's  proposed  IP  rules  provide  that 
the  cash-out  privilege  will  be  available 
on  one  business  day  every  six  months. 
(Amex's  proposed  IP  rules  continue  to 
provide  that  the  cash-out  privilege  will 
be  available  on  one  business  day  every 
calendar  quarter.)  Changes  are  made  to 
OCCs  By-Laws  and  Rules  to 
accommodate  this  diversity.  The  days 


on  which  the  cash-out  privilege  is 
available  for  IPs  traded  on  each 
Exchange  are  stated  in  Interpretations 
added  to  OCCs  Rules. 

PHLX  has  also  amended  its  filing  to 
provide  that  exercise  of  the  cash-out 
privilege  would  entitle  an  exercising 
holder  to  an  "aggregate  cash-out  value" 
computed  in  a  somewhat  dil^erent 
manner  depending  on  the  day  of 
exercise.  If  the  exercise  is  effected  on 
the  business  day  before  an  "IP  dividend 
equivalent  day"  (the  third  Friday  in 
March,  June,  September  and  December, 
or  such  other  day  as  the  Exchange  may 
specify,  formerly  called  the  "IP  cash-out 
day"  in  OCCs  proposed  By-Laws  and 
Rules,  and  given  a  new  name  since  this 
is  not  longer  the  only  day  on  which  the 
cash-out  privilege  may  be  exercised), 
PHLX's  filing  provides  that  the 
aggregate  cash-out  value  will  be  based 
on  the  opening  values  on  the  IP  dividend 
equivalent  day  of  the  stocks  in  the 
underlying  index.  If  the  exercise  is 
effected  on  any  other  business  day, 
PHLX's  filing  provides  that  the 
aggregate  cash-out  value  will  be  based 
on  the  closing  index  value  on  the 
business  day  following  the  exercise, 
reduced  by  one-half  of  one  percent. 
OCCs  proposed  By-Laws  are  amended 
to  accommodate  this  di^erence. 

CBOE  has  provided  in  its  filing  that, 
for  each  class  of  IPs  traded  on  it  each 
writer  as  well  as  each  holder  would  be 
entitled  to  a  cash-out  privilege.  (These 
IPs  are  therefore  referred  to  in  OCCs 
proposed  rules  as  "two-way  IPs.")  The 
writer's  cash-out  privilege  would  entitle 
the  writer  to  pay  the  cash-out  value  for  a 
short  position  and  thereby  to  extinguish 
the  short  position.  Holders  of  two-way 
IPs  would  have  a  corresponding 
obligation,  upon  assignment  of  a  writer's 
exercise  notice,  to  extinguish  long  IP 
positions  in  exchange  for  payment  of  the 
cash-out  value.  Changes  are  made  to 
OCCs  By-Laws  and  Rules  to  implement 
this  concept. 

2.  Changes  to  Conform  OCCs  Rules  to 
Rules  Proposed  by  Amex 

The  special  feature  of  the  IPs 
proposed  for  trading  by  Amex  is  that  a 
holder  of  one  or  more  "delivery  units"  of 
the  IPs  would  be  entitled  to  exercise  a 
"delivery  privilege"  in  lieu  of  exercising 
the  cash-out  privilege.  Amex  states  in  its 
filing  that  it  anticipates  that,  at  least 
initially,  a  delivery  unit  for  IPs  based  on 
the  S&P  500  would  be  500  minimum 
trading  units  [i.e.,  50,000  IPs),  and  that  a 
delivery  unit  for  IPs  based  on  the  Major 
Market  Index  would  be  250  minimum 
trading  units  [i.e.,  25.000  IPs).  These 
figures  are  reflected  in  an  Interpretation 
added  to  OCCs  By-Laws.  As  described 
in  Amex's  proposed  rules,  exercise  of 


the  delivery  privilege  would  entitled  the 
exercising  holder  to  receive  the  basket 
of  stocks  in  the  index  underlying  the 
class  of  IPs.  in  the  proportions  that  the 
stocks  are  represented  in  the  index,  but 
excluding  fractional  shares,  any  stock  as 
to  which  the  exercising  holder  would 
receive  less  than  ten  shares  per  delivery 
imit  and  any  stock  that  does  not  open 
for  trading  on  the  trading  day  following 
the  day  of  the  exercise.  A  holder  that 
exercises  the  delivery  privilege  would 
be  obligated  to  pay  a  "delivery  fee"  to 
the  person  making  delivery  of  the  stocks 
(either  a  writer  or  the  "physical  delivery 
facilitator,"  as  described  below).  In 
OCCs  proposed  rules.  IPs  for  which  the 
deUvery  privilege  is  available  are 
referred  to  as  "physical  IPs";  the  basket 
of  stock  to  be  delivered  upon  exercise  of 
the  delivery  privilege  is  referred  to  as 
the  "deliverable  stock";  and  the  amount 
of  cash  that  the  exercising  holder  would 
receive  in  lieu  of  receiving  fractional 
shares,  stocks  with  less  than  ten 
deliverable  shares,  and  stocks  that  do 
not  open  on  the  trading  day  following 
the  day  of  the  exercise  is  referred  to  as 
the  "cash  differential." 

Amex  also  provides  in  its  filing  that  a 
writer  of  one  or  more  delivery  units  of 
physical  IPs  may  volunter  to  make 
delivery  of  stock  [i.e.,  may  become  a 
"physical  assignment  volunteer")  by 
submitting  a  "physical  assignment 
volunteer  notice."  On  the  night  following 
the  day  in  each  calendar  quarter  when 
delivery  privilege  exercise  notices  and 
physical  assignment  volunteer  notices 
could  be  submitted  to  OCC  (that  day 
being  referred  to  herein  as  "T'],  OCC 
would  compare  the  number  of  delivery 
units  for  which  exercise  notices  were 
submitted  with  the  number  of  delivei-j' 
units  for  which  physical  assignment 
volunteer  notices  were  submitted.  If  the 
number  of  delivery  units  for  which 
physical  assignment  volunteer  notices 
were  submitted  was  larger,  OCC  would 
(using  the  same  procedures  that  it  uses 
for  random  allocation  of  assignments) 
reject  the  excess  physical  assignment 
volunteer  notices.  If  the  number  of 
delivery  units  for  which  physical 
assignment  volunteer  notices  were 
submitted  was  smaller,  OCC  would 
accept  all  of  the  submitted  physical 
assignment  volunteer  notices,  and 
would  require  non-volunteering  physical 
IP  writers  (selected  using  OCCs  random 
allocation  procedures)  to  extinguish 
enough  short  positions  to  make  up  the 
imbalance.  These  writers  would  be 
required  to  pay  the  aggregate  cost-out 
value  [i.e.,  the  same  amount  of  money 
required  upon  assignment  of  a  cash-out 
privilege  exercise)  to  OCC  in  respect  of 
the  extinguished  positions. 


OCC  would,  before  the  opening  of 
trading  on  the  business  day  after  T  [i.e., 
'T+1")  notify  a  "physical  delivery 
facilitator"  of  the  amount  of  the 
imbalance.  The  physical  delivery 
facilitator  for  each  class  of  IPs  would  be 
an  OCC  Clearing  Member,  designated 
by  Amex,  and.  at  least  initially,  the 
specialist  on  the  Amex  floor  for  that 
class.  The  physical  delivery  facilitator 
would,  at  the  opening  in  each  of  the 
stocks  in  the  underlying  index  on  T-H, 
buy  the  necessary  shares  to  make  up  the 
baskets  of  deliverable  stock.  (The 
physical  delivery  facilitator  would  buy 
at  the  opening  because  the  aggregate 
cash-out  value  paid  by  the  non- 
volunteering  physical  IP  writers  would 
be  based  on  the  value  of  the  underlying 
index  calculated  using  the  opening 
values.)  The  physical  delivery  facilitator 
would  be  required  to  put  up  "additional 
margin"  as  defined  in  OCCs  Rules- 
margin  to  cover  OCCs  exposure  to  an 
adverse  market  move  during  the  day — 
on  the  morning  of  T-H  *vith  respect  to 
the  delivery  units  for  which  it  was 
required  to  buy  deliverable  stock  on  that 
morning.* 

After  the  close  of  business  on  T-(-l, 
OCC  would  report  the  net  amount  of 
each  of  the  deliverable  stocks  to  be 
delivered  or  received  by  each  Clearing 
Member  to  the  designated  stock  clearing 
corporation  of  the  Clearing  Member. 
(This  report  cannot  be  made  earlier 
because,  as  noted  above,  only  stocks 
that  open  for  trading  on  T-i-1  are  to  be 
delivered.)  OCC  will  match  delivering 
and  receiving  Clearing  Members  and 
report  the  matched  delivers  and  receives 
to  the  stock  clearing  corporations  as  buy 
and  tell  stock  trades  with  a  zero  trade 
price.  These  trades  would  clear  through 
the  stock  dealing  corporations  in  the 
ordinary  five  business  day  settlement 
cycle,  so  that  final  settlement  of  a 
delivery  privilege  exercise  would  take 
place  on  the  sixth  business  day  after  the 
exercise  [i.e.,  'T-»-6 ").  OCC  has  in  effect 
with  each  of  the  stock  clearing 
corporations  an  "Option  Exercise 
Settlement  Agreement"  governing  the 
relationship  between  OCC  and  that 
stock  clearing  corporation  with  respect 
to  the  settlement  of  options.  A  side  letter 
extendiiig  the  terms  of  these  Agreements 
to  IPs  will  be  necessary,  and  OCC  will 


'  The  physical  delivery  facililator  would  not  be 

required  on  T-t-1  to  put  up  "premium  margin" 

margin  to  cover  the  value  of  the  delivery  unita  as  of 
the  oioee  on  T— becauae  the  BMigiwd  noo- 
vohmteeriag  writer*  would  be  obligated  to  OCC  for 
that  amtunt.  aod  that  obUgatioa  would  be  aecured 
by  the  margin  depoalU  of  thoae  writer*.  The  margin 
requirement!  for  aasigned  non-volunteering  writer* 
on  T+1  would  continue  to  include  additional 
margin  in  order  to  cover  OCCi  exposure  to  an 
adverse  maifcat  laov*  in  the  ofMnli^  prices  oo  that 
day. 


provide  the  Commission  with  the  form 
of  that  side  letter  in  ti»e  near  futiuv. 

On  the  second  business  day  after  T 
[i.e.,  'T-j-2").  the  assigned  non- 
volunteering  writers  would  pay  OCC  the 
aggregate  cast-out  value  at  the  same 
time  that  writers  assigned  exercisers  of 
the  cash-out  privilege  would  pay  the 
same  value.  (An  assigned  non- 
volunteering  writer  of  physical  IPs.  in 
other  words,  would  be  subject  to  exacdy 
the  same  obligation  regardless  of 
whether  the  assigned  exercise  as  an 
exercise  of  a  cash-out  privilege  or  a 
exercise  privilege.)  Following  receipt  of 
the  aggregate  cash-out  value.  OCC 
would  release  the  maipn  held  in  respect 
of  these  positions.  However,  OCC  would 
continue  to  require  mai^n  from  Clearing 
Members  with  the  obligation  to  deliver 
stock  until  the  business  day  after  T-i-6. 
(The  physical  delivery  Facilitator, 
however,  would  be  entitled  to  a  margin 
credit  equal  to  the  sum  of  the  aggregate 
cash-out  values  paid  to  OCC  minus  the 
sum  of  the  cash  differentials  to  be  paid 
out  of  such  aggregate  cash-out  values, 
since  OCC  would  be  holding  that 
amount  pending  settlement  with  the 
physical  delivery  facilitator  on  T-l-8.) 

On  T -1-6,  settlement  of  the  deliverable 
stock  would  be  effected  at  the 
designated  stock  clearing  corporations 
as  described  above.  In  addition,  the 
cash  difTerentials  and  delivery  fees 
would  be  netted  together  with  other 
payments  owned  by  or  to  OCC  and 
settled  at  9:00  a.m^  if  a  net  amoimt  were 
owed  to  OCC.  or  10:00  a.m.  if  a  net 
amount  were  otvned  by  OCC. 

In  order  to  implement  the  procedures 
described  above,  definitions  of  the  terms 
"physical  IP,"  "delivery  privilege," 
"delivery  unit."  "physical  assignment 
volunteer,"  "physical  assignment 
volimteer  notice."  and  "physical 
delivery  facilitator"  are  added  to  OCCs 
By-Laws.  OCCs  maigfai  rules  are 
amended  to  reflect  the  margin 
requirement!  described  above.  A 
reference  to  IPs  is  added  to  OCCs  Rule 
on  designated  Stock  clearing 
corporations,  since  physical  IPs  will  be 
settled  through  stodc  clearing 
corporations. 

References  to  the  delivery  privilege 
are  added  throughout  OCCs  Rules.  In 
particular,  a  new  paragraph  (b)  is  added 
to  proposed  Rule  1903  to  describe  the 
procedure  for  physical  assignment 
volunteers,  and  a  new  paragraph  (c)  is 
added  to  proposed  Rule  1905  to  describe 
the  procedures  for  accepting  or  rejecting 
physical  assignment  volunteer  notices 
described  above.  In  addition,  a  new 
paragraph  (b)  in  Rule  1906  defines  the 
exercise  settlement  date  for  exercises  of 
the  delivery  privilege,  and  a  new 


paragraph  (b)  in  Rule  1907  describes  the 
procedures  for  settlement  of  delivery 
privilege  exercises  described  above. 
Two  new  paragraphs  in  Rule  1908 
describe  the  close-out  procedures 
relating  to  dehvery  privilege  exercises. 
The  first  paragraph  provides  that,  if  a 
delivering  Clearing  Member  defaults, 
one  or  more  receiving  Clearing  Members 
designated  by  OCC  would  buy  in  the 
deliverable  stock  for  the  accotmt  and 
liability  of  OCC  The  second  paragraph 
provides  that  if  a  receiving  Clearing 
Member  is  suspended,  one  or  more 
delivering  Clearing  Members  designated 
by  OCC  would  sell  out  the  deliverable 
stock  and  pay  the  proceeds  of  the  sale  to 
OCC.  Both  paragraphs  provide  that 
settlements  of  cash  differentials  and 
delivery  fees  would  occur  in  accordance 
with  OCCs  usual  settlement  procedures. 

3.  The  Supplemental  Agreement 

OCC  is  also  filing  tvith  this 
amendment  the  form  of  a  proposed 
Agreement  that  would  be  entered  into 
by  OCC  and  the  three  Exchanges  that 
have  filed  proposed  IP  rules.  The 
Agreement  supplements  the  Restated 
Participant  Exchange  Agreement  (the 
"RPEA")  between  OCC  and  each  of  the 
Exchanges  that  provides  for  trading  in 
options,  in  that  it  would  govern  the  same 
aspects  of  the  relationship  in  respect  of 
IPs  that  the  RPEA  governs  in  respect  of 
options,  and  is  therefore  called  the 
"Supplemental  A^^ement."  The 
Supplemental  Agreement,  among  other 
things,  expresses  the  commitment  of 
OCC  to  issue  all  IPs  in  respect  of 
opening  transactions  accepted  by  it  in 
accordance  with  its  By-Laws  and  Rules, 
contains  indemnification  provisions,  and 
describes  the  information  required  by 
OCC  on  a  daily  basis  in  respect  of  IPs. 
The  Supplemental  Agreement  provides 
that  any  Exchange  that  is  a  party  to  die 
RPEA  may  become  a  party  to  the 
Supplemental  Agreement  by  executing  a 
Declaration  of  Endorsement  and 
Adoption  of  Supplemental  Agreement 
substantially  in  the  form  atUched  to  the 
Supi^emental  Agreement. 

4.  Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  changes  to  OCCs  Rules 
and  By-Laws  are  consistent  with  the 
purposes  and  requirements  of  Section 
17A  of  the  Securities  Exchange  Act  of 
1934.  as  amended  (the  "Act")  because 
they  make  more  precise  the  appfication 
of  OCCs  By-LawB  and  Rules  to  IPs 
proposed  for  trading  on  PHLX,  Amex 
and  CBOE.  The  pn^wsed  Supplemental 
Agreement  is  consistent  with  the 
purposes  and  requirements  of  the  Act 
because  it  structures  the  relationship 
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between  OCC  and  the  various 
Exchanges  on  which  IPs  will  be  traded 
in  parallel  with  the  existing  relationship 
between  OCC  and  the  various 
Exchanges  on  which  options  are  traded. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self  Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  conunents  were  not  and  are 
not  intended  to  be  soUcited  by  OCC 
with  respect  to  the  proposed  rule  change 
and  none  have  been  received  by  OCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Bnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  19. 1989. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  22, 198& 
(ooathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-29966  Filed  12-28-88:  8:45  am] 
BHJJNQ  COOC  S01O-«1-M 


[R«L  No.  34-26386;  FH*  Na  Sn-PHUC-88- 
35] 

Self -Regulatory  Organizations; 
Ptilladelphia  Stock  Exchange,  Inc^ 
FHing  and  Order  Granting  Temporary 
Accelerated  Approval  to  Proposed 
Rule  Ctwnge  Relating  to  Market  Circuit 
Breaker  Proposal 

Pursuant  to  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  15  U.S.C 
78s(b)(l),  notice  is  hereby  given  that,  on 
November  10. 1988.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  adds  the 
following  new  rule  that  will  be  effective 
for  a  pilot  period  ending  on  October  31, 
1989.  The  text  of  the  rule  change  is  as 
follows: 

Trading  Halts  Due  to  Extraordinary 
Market  Volatility 

Rtile  133.  If  the  Dow  Jones  Industrial 
Average  reaches  a  value  250  or  more 
points  below  its  closing  value  on  the 
previous  trading  day,  trading  in  stocks 
shall  halt  on  the  Exchange  and  may  not 
reopen  for  one  hour.  If,  on  the  same  day, 
the  average  subsequently  reaches  a 
value  400  or  more  points  below  that 
closing  value,  trading  in  stocks  shall  halt 
on  the  Exchange  and  may  not  reopen  for 
twohoiurs.' 


>  The  PHLX  alto  commit*  to  halt  trading  in  equity 
related  optiont  contemporaneoui  with  a  halt  in 
stocii  trading  retultmg  from  the  implementation  of 
the  Exchange's  circuit  breaker  propoaal.  The  PHLX 
will  Tile  a  formal  rule  change  ipedfically  providing 
for  a  halt  of  trading  in  equity  related  option*  m 
connection  with  activation  of  the  Exchange'*  circuit 
breaker  trading  halt  policy,  [.etter  from  William  W. 
Uchimoto.  General  Counsel.  PHLX,  to  jogeph  Furey. 
Esq^  Branch  Chief.  Diviiion  of  Market  Regulation, 
Commisaion.  dated  December  20,  ISSS. 


*  •  *  Supplementary  Material: 

.10  The  restrictions  in  this  Rule  shall 
apply  whenever  the  Dow  Jones 
Industrial  Average  reaches  the  trigger 
values  notwithstanding  the  fact  that,  at 
any  given  time,  the  calculation  of  the 
value  of  the  average  may  be  based  on 
the  prices  of  less  than  all  of  the  stocks 
included  in  the  average. 

.20  The  reopening  of  trading  following 
a  trading  halt  under  this  Rule  shall  be 
conducted  pursuant  to  procedures     ' 
adopted  by  the  Exchange. 

.30  If  the  250-point  trigger  is  reached 
within  one  hour  of  the  scheduled  close 
of  trading  for  a  day,  or  if  the  400-point 
trigger  is  reached  within  two  hours  of 
the  scheduled  close  of  trading  for  a  day, 
trading  in  stocks  shall  halt  for  the 
remainder  of  the  day:  provided, 
however,  that  if  the  250-point  trigger  is 
reached  between  one  hour  and  one-half 
hour  before  the  scheduled  closing,  or  the 
400-point  trigger  is  reached  between  two 
hours  and  one  hour  before  the  scheduled 
closings,  the  Exchange  may  use 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  the 
scheduled  closing  or  to  establish  closing 
prices. 

.40  Nothing  in  this  Rule  should  be 
construed  to  limit  the  ability  of  the 
Exchange  to  othewise  halt  or  suspend 
the  trading  in  any  stock  or  stocks  traded 
on  the  Exchange  pursuant  to  any  other 
Exchange  rule  or  policy. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  coordinate  with  the  other 
securities  and  relevant  futures  self- 
regulatory  organizations  ("SROs")  to 
.  provide  a  mechanism  to  address  periods 
of  extreme  downward  volatility  in  the 
stock  market.  The  rule  change  is  in 
response  to  a  substantially  identical  rule 
adopted  by  the  New  York  Stock 


Exchange  ("NYSE")  which,  among  odier 
things,  conditioned  its  effectiveness  on 
the  adoption  of  companion  rule  changes 
by  other  SROs.  including  the  PHLX. 
Accordingly,  the  WiLX  specifically 
conditions  the  effectiveness  of  this  rule 
change  on  the  effectiveness  of  the 
NYSE's  proposed  rule  change  relating  to 
this  matter.  SR-NYSE-88-23.  In 
particular,  PHLX  specifically  ties  the 
effectiveness  of  the  pilot  period  of  its 
rule  change  to  the  pilot  period  that  the 
NYSE's  parallel  rule  change  is  effective. 
This  rule  change  is  based  on  a  view  that 
the  trading  halts  required  by  the  rule 
will  promote  stability  in  the  stock 
maricet  by  allowing  market  participants 
time  to  reestablish  an  equilibrium 
between  buying  and  selling  interest  and 
to  help  ensure  that  all  market 
participants  have  a  reasonable 
opportimity  to  become  aware  of  and 
respond  to  significant  downward  market 
price  movements. 

The  proposal  is  consistent  with  the 
requirments  of  the  Act  and  the  rules  and 
regulations  thereunder.  Specifically,  the 
proposal  is  consistent  with  9  6(b)(5)  of 
the  Act  in  that  it  is  calculated  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general  will  protect 
investors  and  the  pubUc  interest 

fBJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunlssioo  Action 

The  Exchange  requests  that  the 
Commission  grant  accelerated 
effectiveness  to  the  proposed  rule 
change  piwsuant  to  Section  19(b)(2)  of 
the  Act.*  The  Exchange's  request  is 
based  on  its  desire  to  have  the  proposed 
rule  change  take  efi'ect  concurrently 
with  similar  rule  changes  adopted  by  the 
NYSE  and  other  self-regulatory 
organizations.  The  Commission  finds 
that  the  proposed  rule  change  filed  by 
the  PHLX  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 

•  Letter  from  William  W.  Uchimoto.  Acting 
General  Counael.  PHLX.  to  Mary  Revell.  Eaq.. 
Division  of  Market  Regulation,  Commission,  dated 
November  25,  ISSa 


a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6  '  and  the  rules  and  regulations 
thereunder.  The  proposal  %vill  permit  the 
Exchange  to  coordinate  with  the  other 
securities  self-regulatory  organizations 
and  futures  exchanges  in  providing  a 
mechanism  to  address  periods  of 
extreme  downward  volatility  in  the 
stock  market.  The  Commission  finds 
good  cause  for  approving  the  PHLX 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  The  proposal  is 
substantially  identical  to  the  NYSE 
circuit  breaker  proposal  contained  in 
FUe  No.  SR-NYSE-88-23  that  was 
published  for  the  full  thirty-day  period 
and  was  approved  by  the  Commission  in 
Securities  Exchange  Act  Release  No. 
28198  (October  19. 1988).  53  FR  41637.  In 
light  of  the  absence  of  any  adverse 
conunents  on  the  NYSE'S  filing  and  the 
Commission's  view  of  the  benefits  that 
may  accrue  fix>m  adoption  of 
coordinated  circuit  breakers  that 
respond  to  stock  mariiet  volatility  and 
that  may  increase  investor  confidence  in 
the  markets,  the  Commission  believes  a 
good  cause  finding  is  justified. 

rv.  Solidtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi-om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  19, 1989. 
It  is  therefore  ordered,  pursuant  to 


section  19(b)(2)  of  the  Act*  that  Ae 
proposed  rule  change  is  approved  for  a 
pilot  period  ending  October  31, 1989. 
For  the  Commission,  by  the  Division  of 
Market  Regulation,  porsuant  to  delegated 
authority.* 

Dated:  December  22, 1988. 
loaatliaii  G.  Katz, 
Secretary. 

(FR  Dot  88-29960  FUed  12-28-88;  8:45  amj 
BlUJNe  COK  SSW-Ot-M 


[ReL  No.  34-263S7;  Fie  Na  PHLX  ••-411 

Setf-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc^ 
Notice  of  Imntediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Signature  Guarantee  Fee  Changes 

Ptu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  December  5, 1988  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items,  I,  D  and  UI  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
(••PHLX"  or  the  "Exchange"),  pursuant 
to  Rule  19t>-4  of  the  Securities  Exchange 
Act  of  1934  ("Act"),  submits  a  proposed 
rule  change  amending  the  I^LX's 
Signature  Guarantee  Fee  Schedule  fi^m 
a  fixed  rate  o[$2S0JO0  annually  per 
participant  to  an  allocated  schedule 
based  upon  monthly  deposit  volume  by 
participant  at  Philadelphia  Depository 
Trust  Co.  The  amended  fee  schedule  is 
necessary  to  recover  increased 
administrative  and  insurance  costs.  The 
fee  schedule  is  allocated  on  a  monthly 
deposit  volume  basis  as  indicated  in  the 
table  below. 


Monthty  deposits 

Montttfy 
rate 

0  to  20 

S21 
60 

20  to  100 

Ow«  100 ,  ,, 

100 

» 15  U.S.C.  78f  (1982). 


«15U.S.C.7Ss(b)(2)(198Z). 
>  17  CFR  aoa3l>-3(aHl2)  (1988). 


^ fi^  __  |i|  ___    J^_ 


fc  M  M  M  M  M  a  t  Ail-fc>-<A-ii-i^ 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  tm,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commrssion,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  mle  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  OrganizaUon's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Signature 
Guarantee  Minimum  Fee  Schedule.  The 
schedule  allocated  costs  amongst  all 
participants  at  a  flat  rate  of  $250.00 
annually  since  1975.  Since  that  time 
Exchange  insurance  and  administrative 
costs  have  risen  dramatically.  In  order 
to  equitably  allocate  a  reasonable  rate 
amongst  member  organizations 
participating  in  the  Signature  Guarantee 
Program,  the  Exchange  is  proposing  a 
rate  increase  allocated  on  a  monthly 
deposit  volume  basis.  The  minimum  rate 
on  an  annualized  basis  would  be  raised 
to  $252.00  with  a  maximiun  rate  of 
$1,200.00  annually. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4]  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  ta  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 


change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriarte  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  QMnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  19, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
December  22, 198& 

[PR  Doc.  88-29967  Filed  12-28-^8;  8:45  am] 
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[ReL  Na  35-247891 

Filings  UndM^  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

December  22, 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/havie  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(8)  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendmentfs)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  17, 1989  to  tiie  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s]  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  Qr, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  tiie  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Holdings,  Inc.  (70-7541) 

Holdings,  Inc.  ("Holdings"),  One 
Quality  Street.  Lexington.  Kentucky 
40507.  a  newly  organized  Kentucky 
corporation,  has  filed  an  application 
pursuant  to  sections  3(a)(1),  9(a)(2),  and 
10  of  tiie  Act. 

Holdings  requests  an  order  of  the 
Commission  (i)  approving  the 
acquisition  by  Holdings  of  all  the 
outstanding  shares  of  common  stock  of 
Kentiicky  Utilities  Company  ("KU"),  a 
Kentucky  corporation,  and  the  indirect 
acquisition  of  100%  of  the  outstanding 
shares  of  capital  stock  of  Old  Dominion 
Power  Company  ("ODP'),  a  Virginia 
corporation,  and  20%  of  the  outstanding 
shares  of  capital  stock  of  Electric 
Energy,  Inc.  ("EEI"),  an  Illinois 
corporation,  through  the  ownership  by 
KU  of  said  shares  and  (ii)  granting 
Holdings  and  its  suibsidiary  companies, 
upon  consummation  of  the  proposed 
transaction,  an  exemption  under  section 
3(a)(1)  of  tiie  Act  fixim  all  provisions  of 
the  Act  except  section  9(a)(2).  The 
application  states  that  the  proposed 
reorganization  is  a  reasonable  response 
to  the  changing  business  environment  in 
the  electric  utility  industry  and  will 
improve  opportunities  for  investment  in 
non-utility  activities,  while  ensuring 
thjat  there  will  be  no  adverse  impact  on 
KlTs  customers. 

Holdings  was  recenUy  incorporated 
for  the  purpose  of  accomplishing  a 
proposed  share  exchange  pursuant  to  an 
Agreement  and  Plan  of  t.Kchange  (the 
"Agreement").  Holdings  rioes  not  own    - 
any  utility  assets  and  currentiy  is  not  a 
holding  company  under  (he  Act. 

KU  is  an  exempt  holding  company 
and  a  public-utility  company  engaged  in 
producing  and  selling  electric  energy  In 
central,  southeastern,  and  western 
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Kentucky.  At  December  31. 1987,  it     . 
furnished  electric  service  to  about 
375.400  customers  in  over  600 
communities  and  adjacent  suburban  and 
rural  areas  located  in  77  counties  in 
those  areas  of  Kentucky,  and  also  to  26 
customers  in  Claiborne  County. 
Tennessee.  KU's  total  consolidated 
operating  revenues  for  1987  were  $553.2 
million. 

OpP  is  a  public-utility  company  which 
furnishes  electric  service  in  five  counties 
in  southwestern  Virginia.  At  December 
31. 1987,  it  furnished  electric  service  to 
about  26,500  customers  in  54 
communities  and  adjacent  rural  areas 
located  in  those  five  counties.  ODPs 
total  operating  revenues  for  1987  were 
$39.5  million. 

KU  owns  20%  (accounted  for  under 
the  equity  metiiod)  of  EEI.  which  owns  a 
1.000,000  KW  generating  station  at 
loppa,  Illinois.  EEI  was  organized  by  KU 
and  other  utility  companies  {the 
"Sponsoring  Companies")  in  1950  for  the 
primary  purpose  of  supplying  a 
substantial  portion  of  the  electric  energy 
requirements  of  an  installation  of  the 
Department  of  Energy  ("DOE")  at 
Paducah,  Kentucky.  All  of  the  electricity 
sold  by  EEI  is  sold  to  DOE  and  die 
,  Sponsoring  Companies.  EEI  does  not  sell 
electricity  to  private  consumers  and 
does  not  have  any  equity  securities 
outstanding  in  die  hands  of  the  public. 
EEI  had  outstanding  at  December  31. 
1987.  $31.6  million  in  short-term  notes 
under  two  revolving  credit  agreements 
with  banks. 

As  of  and  for  the  year  ended 
December  31. 1987.  ODP  represented 
about  7.1%  of  consolidated  operating 
revenues  of  KU.  0.8%  of  consolidated  net 
income.  4.3%  of  consolidated  total 
assets. 

KU's  investment  of  $2,141,000  in  its 
20%  stock  interest  in  EEI  Was  less  tiian 
t%  of  KU's  consolidated  total  assets, 
exclusive  of  such  investment,  as  of 
March  31. 198a  During  die  year  ended 
December  31. 1987.  KU  received  $403,000 
for  its  share  of  the  equity  in  EEI's  net 
income,  which  amounted  to  less  than 
1  <W%  of  KU's  net  income  for  said  period. 
'     Holdings  and  KU  intend  that,  as  a 
result  of  the  corporate  reorganization. 
Holdings  will  own  all  the  outstanding 
common  stock  of  KU.  KU  will  continue 
to  own  t00%  of  the  capital  stock  of  ODP 
and  20%  of  the  capital  stock  of  EEL 
Holders  of  KU  preferred  stock  and  first 
mortgage  bonds  will  continue  as 
security  holders  of  KU.  KU  proposes  to 
submit  the  corporate  reorganization  to 
its  shareholders  for  their  approval  at 
their  next  annual  n)eeting.  scheduled  for 
April  25. 1989.  The  Kentucky  Public 
Service  Commission  and'the  Tennessee 
Public  Service  Cpffifflission  have   ' 


approved  the  proposed  corporate 
reorganization.  KU  has  submitted  an 
application  to  die  Federal  Energy 
Regulatory  Commission  seeking  its 
approval  of  the  corporate 
reorganization. 

KU  is  exempt  from  the  provisions  of 
the  Act  by  reason  of  an  order  entered 
under  Section  3(a)(2).  Kentucky  Utilities 
Co..  29  S.E.C.  289  (1949).  KU's 
acquisition  of  the  common  stock  of  EEI 
was  approved  by  the  Commission  in 
Central  Illinois  Public  Service  Co.,  32 
S.E.C.  202,  204,  (1951)  and  Electric 
Energy.  Inc.,  28  S.EC.  658,  660  (1958). 
KU  states  that  it  has  maintained  its 
exemption  from  the  provisions  of  the 
Act  through  the  annual  filing  of  a  Form 
U-3A-2.  Holdings  believes  tiiat  it  and  its 
subsidiary  companies  will  meet  the 
requirements  for  an  exemption  under 
Section  3(a)(1)  of  tiie  Act  following  tiie 
proposed  corporate  reorganization. 

Public  Service  Company  of  Oklahoma 
(70-7601) 

Public  Service  Company  of  Oklahoma 
("PSO").  212 East  6tii  Street.  Tulsa. 
Oklahoma  74102,  an  electric  utility 
subsidiary  company  of  Central  and 
South  West  Corporation,  a  registered 
holding  company  has  filed  an 
application  pursuant  to  Sections  9(a| 
and  10  of  die  Act. 

PSO  is  requesting  approval  of  its 
proposal  to  purchase  power- 
conditioning  products  and  to  market 
such  products  to  its  residential, 
commercial,  and  industrial  customers. 
PSO  proposes  to  enter  into  an 
agreement  (die  "License  Agreement") 
for  the  purchase  of  power-conditioning 
products  and  services  from  The  Bayboro 
Corporation  ("Bayboro"),  a  subsidiary  of 
Talquin  Corporation,  which  is  a 
subsidiary  of  Florida  Progress 
Corporation.  Bayboro  was  formed  in 
1988  to  market  power-conditioning 
products  and  services  to  commercial 
businesses  and  electric  utility 
companies,  and  developed  the  first 
successful  full-service,  utility,  power- 
conditioning  program  in  the  United 
States.  Bayboro  markets  its  power- 
conditioning  program  under  the  trade 
names  "Flash  Warden."  developed  for 
residential  customers,  and  "Stedi-State," 
developed  for  commercial  and  industrial 
customers.  The  power-conditioning 
products  comprising  the  Flash  Warden 
and  Stedi-State  systems  consist  of  surge 
supprfedsors  and  standby-power  supplies 
which.maintain  the  integrity  of  power 
supply  in  the  event  of  lightning  or  other 
power  surges,  or  power  failures.  The 
Stedi-State  system  also  includes  power- 
line  conditioners  that  protect  sensitive 
electronic  equipment  from  various- 
-wave-shape  distortions. 


Pursuant  to  the  License  Agreement 
PSO  would  purchase  power  conditioning 
products  directly  from  Bayboro  on  an 
as-needed  basis.  In  addition.  Bayboro 
would  provide  PSO  additional  resources 
and  services  such  as  program 
implementation  support  marketing 
materials,  marketing  training  for  PSO 
employees,  and  technical  consulting 
services  during  the  term  of  the  License 
Agreement 

PSO  anticipates  that  mariceting  of  the 
Flash  Warden  and  Stedi-State  systems 
will  be  conducted  by  current  PSO 
employees  in  PSO's  Marketing  and 
Sales  Department.  PSO  currentiy 
anticipates  that  it  will  make 
expenditures  of  approximately  $550,000 
(including  startup  expenses),  $890,000. 
and  $950,000  during  the  first  three  years 
of  the  power  conditioning  program.  In 
addition,  PSO  estimates  revenue  from 
the  sales  of  Flash  Warden  and  Stedi- 
State  system  of  $1,534,000,  $2,773,000, 
and  $3,033,000.  while  tiie  cost  of 
merchandise  sold  is  estimated  to  be 
$813,000,  $1,470,000,  and  $1,630,000, 
during  the  first  three  years  of  the  power- 
conditioning  program. 

PSO  believes  that  implementation  of 
the  proposed  power-conditioning 
program  will  enable  it  to  provide 
systems  and  services  to  solve  its 
customers'  power  quality  problems.  In 
addition,  PSO  believes  that  the 
proposed  power-conditioning  program 
can  be  operated  at  margins  that  *vill 
provide  PSO  with  a  positive  cash  flow 
and  a  reasonable  rate  of  return. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
lonatluD  G.  Katz. 
Secretary 

[PR  Doc.  B8-299HH  Filed  12-28-88:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

(Order  88-12-44;  Docket  460341 

Order  instituting  U.S.-Australia  Service 
Proceeding 

agency:  Department  of  Transportation. 
ACTKHK  Institution  of  the  U.S.-Austraffa 
Service  Proceeding  to  award  new 
certificate  authority  to  operate 
scheduled  combination  service  t)etween 
the  United  States  and  Australia.  Order 
88-12-44.  Docket  46034. 

SUMMANV:  The  Department  has  decided 

to  institute  the  U.S.-Australia  Service 
Proceeding  to  select  a  primary  and  a 
backup  carrier  for  certification  to  engage 
in  scheduled  foreign  air  transportation 
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of  persons,  property  and  mail  between 
the  United  States  and  Australia.  Under 
the  terms  of  the  United  States-Australia 
Air  Transport  Agreement  and  related  ad 
referendum  Memoranda,  the  United 
States  may  designate  only  one 
additional  carrier  during  the  next  three 
years  to  provide  scheduled  combination 
service  to  Australia.  Four  U.S.  carriers 
have  applied  for  certificate  authority  to 
serve  Australia.  In  the  face  of  these 
competitive  and  mutually  exclusive 
applications,  the  Department  has 
decided  to  institute  an  oral  evidentiary 
proceeding  before  an  Administrative 
Law  fudge  to  select  a  primary  and  a 
backup  carrier  to  provide  new  U.S.- 
Austrialia  service.  All  other  U.S.  carriers 
interested  in  serving  Australia  are 
invited  to  file  applications  for  the 
certificate  authority  at  issue  in  the 
proceeding. 

DATES:  Applications,  motions  to 
consolidate,  petitions  for  leave  to 
intervene,  and  petitions  for 
reconsideration  are  due  not  later  than 
January  9, 1989.  Answers  are  due  not 
later  than  January  17, 1989. 
AOORESS:  Applications,  motions  to 
consolidate,  petitions  for  leave  to 
intervene,  and  petitions  for 
reconsideration  should  be  Hied  in 
Docket  46034,  addressed  to  ths 
Documentary  Services  Division,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Room  4107, 
Washington.  DC  20590,  and  should  be 
served  on  all  parties  in  Docket  46034. 
the  Department's  Office  of 
Administrative  Law  Judges  and  Mr. 
Robert  Goldner.  P-7,  at  the  same 
address. 

Dated:  December  23, 1988. 
Gregory  S.  Dole. 

Assistant  Secretary  for  Policy  and 
International  Affair*. 
(FR  Doc  8&-29e71  Filed  12-2&-68:  8:45  aoi| 
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Office  of  the  Secretary 

Electronic  Tariff  FiNng  System 
Advisory  Committee;  Reestal>lishment 


r.  OST  announces  the 
reestablishment  of  the  Electronic  Tariff 
Filing  System  Advisory  Committee. 

The  pur(>08e  of  the  Committee  is  to 
make  continuing  recommendations  on 
the  technical,  operational,  and  policy 
issues  involved  in  the  implementation  of 
the  proposed  automated  tariff  hling  and 
information  system. 

FOfI  FUflTNCR  MFOIMIA-nON  CONTACT: 

Thomas  G.  Moore.  Chief.  Tariffs 
Division.  OfBce  of  International 
Aviation.  P-44.  Department  of 


TransportaHon.  400  7th  St.  SW.. 
Washington.  DC  20590.  telephone  (202] 
366-2414. 

Dated:  December  22. 1988. 
Douglas  V.  Leinter, 

Executive  Director.  ETS  Advisory  Committee. 
Office  of  International  A  viation. 
[FR  Doc.  88-29896  Filed  12-28-88:  8:45  »m| 
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Privacy  Act  Of  1974 

The  Department  of  Transportation 
(DOT)  herewith  publishes  a  proposal  to 
alter  a  system  of  records. 

Any  person  of  agency  may  submit 
written  comments  on  the  proposed 
altered  system  to  the  U.S.  Coast  Guard 
(G-PS).  ATTN:  Mr.  Herbert  Levin,  2100 
Second  Street,  SW.,  Washington.  DC 
20593-0001.  Comments  must  be  received 
within  30  days  to  be  considered. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
30  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington,  DC  December  18, 
1988. 
Jon  H.  Seymour, 

Assistant  Secretary  for  Administration. 

Narrative  Statement:  Department  of 
Transpmtatkm;  Office  of  the  Secretary; 
on  Behalf  of  tlie  Uoitad  Stales  Coast 
Guard  for  Ahetatian  of  the  Family 
Advocacy  Case  Reoofd  System 

The  Office  of  the  Secretary,  on  behalf 
of  tite  Coast  Guard,  proposes  to  amend 
the  Family  Advocacy  Case  Record 
System.  DOT/CG-63t.  to  cover  all 
records  maintained  by  the  Coast  Guard 
pertaining  to  the  Family  Advocacy 
Program  for  Coast  Guard  active  duty, 
reserve,  and  retired  personnel. 

The  purpose  of  this  notice  is  to  revise 
the  system  to  include  decentralized 
locations  for  Family  Advocacy  Program 
records  at  the  District  Maintenance  and 
Logistics  Command  (MLC),  or 
Headquarters  Unit  Social  Worker's 
office.  Additional  locations  Include  the 
doty  station  of  the  District.  MLC.  or 
Headquarters  Unit  Family  Advocacy 
Representative  under  whose  jurisdiction 
an  incident  occurred.  This  revision  will 
also  allow  individuals  under  contract  to 
the  Coast  Guard  to  use  the  records  in 
the  performance  of  their  official  duties 
relating  to  family  support  programs. 

The  changes  include  amendment  to: 
System  location  and  Routine  uses  of 
records  maintained  in  the  system, 
including  categories  of  users  and  the 
purposes  of  such  uses. 


Since  this  proposal  is  an  amendment 
of  an  existing  record  system,  the 
probable  or  potential  efect  of  this 
proposal  on  the  privacy  of  the  general 
public  is  minimal 

A  description  of  the  steps  taken  by 
the  Department  to  safeguard  these 
records  is  given  under  the  appropriate 
heading  in  the  attached  Federal  Registw 
system  of  records  notice. 

The  purpose  of  this  report  is  to  comply 
with  the  C>ffice  of  Management  and 
Budget  Circular,  A-130,  Appendix  L 
dated  December  24. 1965. 

DOT/CQ  631 

SVSTBMNAMS: 

Family  Advocacy  Case  Record 
System. 

SYSTEM  LOCATION: 

Commandant  (G-PS),  U.S.  Coast 
Guard  Headquarters.  2100  2nd  St.  SW.. 
Washington,  DC  20593. 

Decentralized  segments  may  be 
maintained  at  the  District.  Maintenance 
and  Logistics  Command  (MLC),  or 
Headquarters  Unit  Social  Worker's 
office,  at  the  duty  station  of  the  sponsor, 
and  at  selected  medical  facilities. 
Decentralized  segments  may  also  be 
maintained  at  the  duty  station  of  the 
District.  MLC.  or  Headquarters  Unit 
FamUy  Advocacy  Representative  (FAR) 
under  whose  jurisdiction  an  incident 
occurred. 

CATceoaics  of  mnhvnmmu  covnso  by  thc 
system: 

Active  duty,  reserve  and  retired 
personnel  and  dependents  entitled  to 
care  at  Coast  Guard  or  any  other 
military  medical  and  dental  facility 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities,  and 
persons  suspected  of  abasing  or 
neglecting  such  beneficiaries. 
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CATEOOMES  Of  HSCONOS  M  THC  SYSTEM: 

Medical  records  of  suspected  and 
confirmed  cases  of  family  member 
abuse  or  neglect  investigative  reports, 
correspondence,  family  advocacy 
committee  reports,  follow  up  and 
evaluation  reports,  and  any  other 
supportive  data  assembled  relevant  to 
individual  family  advocacy  program 
files. 

NOUTINE  USES  or  RfCOMM  MANrrAMCO  M 
THE  SYSTEM,  WCUUDIQ  CATEeOWISS  Of 
US8NS  AND  THS  MNWeSCS  or  SUCH  uses: 

a.  To  Federal  State  and  Local 
government  or  private  agencies  for 
coordination  of  family  advocacy 
programs,  medical  care,  mental  health 
treatment  civil  or  criminal  law 
enforcement  and  research  into  the 


causes  and  prevention  of  family 
domestic  violence. 

b.  To  individuals  or  organizations 
providing  family  support  program  care 
under  contract  to  the  Federal 
Government 

c.  See  Prefatory  Statement  of  General 
Routine  Uses. 

rOUaSS  AND  PRACTICES  TOR  STORINO, 

RrrRteviNo,  accessino,  rctaininq,  and 
otsTOStNo  or  records  in  the  system: 

storaoe: 

Records  may  be  stored  in  file  folders, 
microfilm,  magnetic  tape,  punched 
cards,  machine  lists,  discs,  and  other 
computerized  or  machine  readable 
media. 

RrmiEVABHJTY: 

Records  are  retrieved  through  indices 
and  cross  indices  of  all  individuals  and 
relevant  incident  data.  Types  of  indices 
used,  but  not  limited  to  include:  name, 
social  security  number,  and  types  of 
incidents. 

SAPEQUARDS: 

Records  are  maintained  in  various 
kinds  of  locked  filing  equipment  in 
specified  monitored  or  controlled  access 
rooms  or  areas.  Records  are  accessible 
only  to  authorized  personnel.  Computer 
terminals  are  located  in  supervised 
areas,  with  access  controlled  by 
password  or  other  user  code  system. 

netention  AND  disposal:  ' 

a.  Records  will  be  maintained  at  a 
decentralized  location  until  the  case  is 
closed  or  the  sponsor  is  separated. 

b.  Upon  case  closure  or  separation  of 
the  sponsor,  the  record  will  be 
transferred  to  Commandant  (G-PS).  The 
record  will  be  retained  for  5  years  from 
case  closure  or  date  of  last  action.  At 
the  end  of  5  years  the  record  will  be 
destroyed,  except  for  information 
concerning  certain  minor  Coast  Guard 
dependents.  Information  concerning 
minor  Coast  Guard  dependents  who 
were  victims  or  suspected  victims  of 
child  abuse,  neglect  or  sexual  abuse  will 
be  retained  until  the  dependent  attains 
majority. 
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.  Chief.  Office  of  Personnel  and 
Training  (G-P),  Department  of 
Transportation.  U.S.  Coast  Guard 
Headquarters.  2100  2nd  Street  SW.. 
Washington.  DC  20593-0001. 


Guard,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001. 

b.  Decentralized  locations:  Notarized 
written  request  should  contain  the  full 
name  and  social  security  number  of  the 
member  and  be  addressed  to  the  MLC. 
district  or  unit  where  the  individual  is 
assigned. 

RECORD  ACCESS  PROCEDURES: 

Access  may  be  obtained  by  writing  to 
Commandant  (G-TIS)  at  the  address  in 
Notification  Procedure. 

contestino  record  procedures: 

Same  as  "Record  Access  Procedures". 
record  source  cateoories: 

Reports  from  medical  personnel 
educational  institutions,  law 
enforcement  agencies,  public  and 
private  health  and  welfare  agencies, 
Coast  Guard  personnel  and  private 
individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THC  ACT: 

Part  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)  (2)  and  (5)  which 
provide  in  part  the  exemption  of 
investigatory  material  compiled  for  law 
enforcement  purposes  or  solely  for  the 
purposes  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment  military  service, 
Federal  contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
the  disclosure  would  reveal  the  identity 
of  a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  of  confidentiality. 
(FR  Doc.  88-29972  Filed  12-28-88:  8:45  am) 
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Federal  Aviation  Administration 
(Summary  Notica  No.  PE-88-50) 

Petition  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 


NOTWICATION  I 

a.  Central  location:  Notarized  written 
requests  should  contain  the  full  name 
and  social  security  number  of  the 
member  and  be  addressed  to 
Commandant  (G-TIS).  U.S.  Coast 


SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
the  dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  the  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 


to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
FOR  FUirTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available ior  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB-lOA), 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  on  December  22, 
1988. 

Deborah  E.  Swank, 

Acting  Manager.  Program  Management  Staff. 

Docket  Na  045CE 

PetiUoner  Fairchild  Aircraft 
Corporation 

Regulations  Affected:  14  CFR  23.53(c)(6], 
23.53(c)(7),  and  23.67(e)(l)(i) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
certificate  their  Model  SA227-CC 
METRO  IIIC  airplane  in  the  commuter 
category  based,  in  part  on  previous 
FAA  approval  of  compliance  with  the 
ICAO  Annex  8  provisions  of  SFAR  41. 

Denial  Augusts,  1988,  Exemption  No. 
4935 

Docket  No.  046CE  s     ■•:•-' 

Petitioner  British  Aerospace 

Regulations  Affected:  14  CFR  23.471 , 
23.473.  23.477.  23.47a  23.481.  23.483. 
23.485,  23.493.  23.497.  23.499,  23.505. 
23.509.  23.511,  23.721.  23.723,  23.725. 
23.726,  23.727,  23.729.  23.731.  23.733. 
23.735.  and  23.737 

Description  of  Relief  Sought/ 
Disposition:  Petitioner  requested  an 
exemption  from  certain  ground  load 
and  landing  gear  requirements  of  Part 
23  to  permit  certification  of  their 
Jetstream  3200  Series  airplanes  hi  the 
commuter  category  while  meeting 
certain  transport  category  ground  load 
and  landing  gear  requirements. 

Grant.  August  24, 1988,  Exemption  No. 
4927  _ 

(FR  Doc.  88-29891  Filed  12-28-88:  8:45  am| 

SHJJNO  COOC  4»t0-19-« 


Radio  Tecfmlcal  Commission  for  .,. 
Aeronautics  (RTCA);  Special 
Committee  160,  406  MHz  Emergency 
Locator  Transmitters  (ELT);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  twelfth  meeting  of 
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RTCA  Special  Committee  160  on  406 
MHz  emergency  locator  transmitters 
(ELT)  to  be  beW  )anuary  17-19, 1989,  in 
the  RTCA  Conference  Room,  One 
McPherson  Square,  1425  K  Street  NW.. 
Suite  500,  Washington.  DC  20005, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2} 
approval  of  prior  meeting's  minutes, 
RTCA  Paper  No.  444-88/SC160-137:  (3) 
review  and  discuss  EUROCAE  WG-29 
activities;  (4)  report  on  problems  of 
frequency  interference  in  the  406  MHz 
band;  (5)  review  of  task  assignments 
from  last  meeting;  (6)  review  of  seventh 
draft  of  the  MOPS,  RTCA  Paper  No. 
44e-88/SCl60-138;  (7)  task  assignments; 
(8)  other  business;  and  (9)  date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street.  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

baued  in  Washingtoa  DC.  on  December  21. 
1988. 
Geoffray  R.  Mclntyre, 

Acting  Designated  Officer. 

[FR  Doc.  88-29802  Filed  12-28-88:  8:45  am] 
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National  Highway  Traffic  Safety 
Adminiatration 

[Docket  No.  IPS8- ;  Notic*  1] 

Raceipt  of  Petition  for  Determtoiatton 
of  Inconaa^uantiai  MoncompHanca; 
Fireatone  Tire  and  Rutibcr  Co. 

Firestone  Tire  and  Rubber  Company 
(Firestone)  of  Akron.  Ohio,  has 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for 
apparent  noncompliance  with  49  CFR 
571.109,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  109,  "New 
Pneumatic  Tires",  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 


Parayaph  S4.3(f)  of  Federal  Motor 
Vehicle  Safety  Standard  No.  109  "New 
Pneumatic  Tires",  requires  the  words 
"tubeless"  or  "tube  type"  to  be 
permanently  molded  hito  or  onto  both 
sidewalls  of  tires  as  applicable. 
Firestone  manufactured  19,231  P235/ 
eOR  14  Daytona  Radial  WSW  tires 
without  the  word  "tubeless"  stamped  on 
the  non  serial  sidewalls  of  the  tires. 
However,  Firestone  impounded  111  of 
these  tires,  so  the  total  number  effected 
by  this  petition  it  19,120.  These  tife» 
were  produced  during  1987  through 
November  18, 198a 

Firestone  supports  its  petition  for 
inconsequential  noncompliance  with  the 
foUowii>g: 

All  tires  manufactured  In  the  affected  size/ 
type  are  tubeless.  Firestone  does  not 
manufacture  this  tir«  in  a  tube  type 
configuration;  therefore,  they  would  be  sold 
as  tubeless. 

If  a  conaumer  made  a  decision  to  utilize 
any  affected  tire  as  tut)e  type,  and  mount  the 
tire  using  a  tut>e,  the  tire  would  perform 
satisfactorily. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Firestone 
Tire  and  Rubber  Company,  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5100. 400  Seventh  Street.  SW.. 
Washington,  DC.  20590.  It  Is  requested 
but  not  required  that  Tive  copies  be 
submitted. 

AH  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Fedeial  Ragister  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  30, 
1989. 

(Sec.  102,  Pub.  L  93-492.  88  Stat.  1470  (15 
U^.C  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501  A) 

Issued  on  December  22. 1988. 
Barry  Feltica, 

Associate  Administrator  for  Rulemaking. 
[FR  Uoc  89-29697  Filed  12-28-88:  8:45  am) 

BtLUNQCOOC  4»10-fi».|l 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Burean  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  2022a 

Internal  Revenue  Servica 

OMB  Number  1545-0022. 

Form  Number  IRS  Form  712. 

7>pe  of  Review;  Extension. 

Titie:  Life  Insurance  Statement 

Deacription:  Form  712  is  used  to 

establish  the  value  of  Hfe  Insurance 
policies  for  estate  and  gift  tax 
purposes.  The  tax  is  based  on  the 
value  of  these  policies.  The  form  is 
completed  by  life  insurance 
companies. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50.000. 

Estimated  Average  Burden  Hours  Per 
Response: 
Recordkeeping— 18  hours  and  25 

minutes 
Preparing  the  form — 18  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
935.500  hours. 

Clearance  Officer  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC 
20224. 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management 
and  Budget  Room  3001.  New 
Executive  Office  Building. 
Washington,  DC  20503. 

Lois  K.  HoHand, 

Departwenta!  Reports  Management  Officer 

[FR  Doc.  88-29899  Filed  12-28-88;  8:45  am) 
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DEPARTIIENT  OF  THE  TREASURY 

Putritc  information  CoOactlon 
Raqulramenta  SutMnitted  to  OMB  for 
Review 

Dale:  December  22. 1988. 


Pul>lic  information  Colection 
Requirefnenta  SidMnitlad  to  OM8  for 
Review 

Date:  December  22. 198a 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  C(^ies  of  the 


8ubmis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 15lh  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0082. 
Form  Number  ATF  F  5120.24  (1582-A). 
Type  of  Review:  Extension. 
TitJe:  Drawback  on  Wine  Exported. 
Description:  When  proprietors  export 
wines  that  have  been  produced, 
packaged,  manufactured  or  bottled  in 
the  U.S..  they  file  a  claim  for  a 
drawback  or  refund  for  the  taxes  that 
have  already  been  paid  on  the  wine. 
This  form  notifies  ATF  that  the  wine 
was  in  fact  exported  and  helps  to 
protect  the  revenue  and  prevent 
fraudulent  claims. 
Respondents:  Individuals  or  households, 
Businesses  or  other  for-profit  and 
Small  businesses  or  organizations. 
Estimated  Number  of  Recordkeepers: 

900. 
Estimated  Burden  Hours  Per  Response: 

1  hour  and  8  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  2,025 

hours. 
OMB  Number  1512-0144. 
Form  Number  ATF  F  5100.12  (2736). 
Type  of  Review:  Extension. 
Title:  Specific  Transportation  Bond- 
Distilled  Spirits  or  Wines  Withdrawn 
for  Transportation  to  Manufacturing 
Bonded  Warehouse — Class  Six. 
Description:  ATF  F  5100.12  (2736)  is  a 
specific  bond  which  protects  the  tax 
liability  on  distilled  spirits  and  wine 
while  in  transit  from  one  type  of 
bonded  facility  to  another.  The  bond 
describes  the  customs  bonded 
warehouse,  the  surety  company, 
amount  of  bond  and  coverage,  specific 
shipment  of  spirits  or  wine  to  be 
covered. 
Respondents:  Businesses  or  other  for- 
profit  and  Small  businesses  or 
organizations. 
Estimated  Number  of  Recordkeepers:  25. 
Estimated  Burden  Hours  Per  Response: 

1  hour. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  1,000 

hours. 
Clearance  Officer:  Robert  Masarsky, 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Avenue  NW^ 
Washington,  DC  20226. 
OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-688a  Office  of  Management  and 


Budget  Room  3208.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Hotland. 

Departmental  Reports  Management  Officer 
(FR  Doc.  88-29900  FUed  12-28-88;  8:45  am] 
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Office  of  the  Secretary 

(DepartmMit  Clrcutar— PubNc  Debt  Serli 
Na33-M] 


Treaaury  Notea  of  Deceml>er  31, 1990, 
Series  AJ-1990 

Washington,  December  22, 1988. 
1.  Invitatioo  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  December  31, 1990, 
Series  AI-1990  (CUSIP  No.  912827  WZ 
1),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January  3, 
1989,  and  will  accrue  interest  from  tliat 
date,  payable  on  a  semiannual  basis  on 
June  3a  1969.  and  each  subsequent  6 
months  on  December  31  and  June  30 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
December  31. 1990.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  i>ossession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 


2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  TTiey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000.  $10,000,  $100,000,  and  $1,000,000. 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book -entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  pubhshed  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  Notes  offered  in  this  circular. 

S.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  D.C.  2023»-1500,  prior  to 
1:00  p.m..  Eastern  Standard  time. 
Wednesday,  December  28, 198a 
Noncompetitive  tenders  as  defined 
below  %vill  be  considered  timely  if 
postmarked  no  later  than  Tuesday. 
December  27. 1988.  and  received  no  later 
than  Tuesday.  January  3. 1969. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amotmt 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive'*  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  tliis  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 


customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defmed 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  pubUc  fimds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amoimt  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  appUed  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yields  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ihice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 


to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  ReservatioDS 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amoimt  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  imder  this  Section  is  fmal. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  January  3, 1989.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  matiuing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  December  29. 1988. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Tuesday,  January  3, 1989.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  alloted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payments 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


S.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  88-30027  Filed  12-28-88;  10:56  amj 
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[DcpartnMnt  arcular— PufoUe  D«bt  SeriM— 
N0.34-M] 

Trtasury  Note*  of  December  31, 1992. 
Series  Q-1992 

Washington.  December  22, 198a 

L  Invitation  for  Tender* 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $7,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  December  31, 1992, 
Series  Q-1992  (CUSIP  No.  912827  XA  5), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 


may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amonnta 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January  3. 
1989,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
June  30, 1989.  and  each  subsequent  6 
months  on  December  31  and  June  30 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
December  31, 1992.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  ciurent 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  D.C.  20239-1500,  prior  to 
1:00  p.m.,  Eastern  Standard  time, 
Thursday,  December  29. 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Wednesday, 


December  28, 1988,  and  received  no  later 
than  Tuesday,  January  3, 1989. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amoimt 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3-3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  accoimt  will 
be  received  without  deposit  fit)m 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  barik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 


the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V4  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
sudi  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  tiie  price  equivalent  to  tiie  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  tiiree  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  tiie  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Govenynent 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settiement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  other 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  January  3, 1989.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
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available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  December  29, 1988. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Tuesday,  January  3, 1989.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  speciHed  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 


5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Uie  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  provisions 

6.1.  As  fiscal  agents  of  the  Untied 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 


of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  88-30028  Filed  12-28-88;  10:58  am] 

BILLING  CODE  M10-40-M 


52915 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (eastern  time) 
Monday,  January  9, 1989. 
place:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building.  2401  "E"  Street,  NW., 
Washington,  DC  20507. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public  and  part  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  Notice  of  Proposed  Rulemaking  Concerning 

ADEA  Statute  of  Limitations  Tolling  for 
Private  Litigants 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting,  (in  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  any  time 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer  on  (202)  634-6748. 

Date:  December  27, 1988. 
Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  December  27, 1988. 
(FR  Doc.  88-30103  Filed  12-27-88:  3:56  pm) 

BILLING  CODE  S7S(MI6-M 


Federal   Register 

Vol.  53,  No.  250 

Thursday,  December  29,  1988 


PLACE:  Room  101,  500  E  Street,  SW., 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints: 

Certain  grain  oriented  silicon  steel  (Docket 
No.  1479). 

5.  Inv.  No.  731-TA-390  (F)  (Digital  Readout 

Systems  and  Subassemblies  thereof  from 
Japan) — briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
December  22, 1988. 

[FR  Doc.  88-30042  Filed  12-27-88: 11:03  am) 

BILLING  CODE  7020-02-M 


INTERNATIONAL  TRADE  COMMISSION 

USITC  SE-S9-01 

TIME  AND  DATE:  Wednesday,  January  4, 
1989  at  2:00  p.m. 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  9:30  a.m.,  Wednesday, 

December  21, 1988. 

PLACE:  Board  Conference  Room,  Sixth 

Floor,  1717  Pennsylvania  Avenue.  NW., 

Washington,  DC  20570. 

STATUS:  Part  of  this  meeting  will  be 

open  to  the  public.  The  remainder  of  the 

meeting  will  be  closed  to  the  public. 

matters  to  be  considered: 

Portion  open  to  the  public 
Proposed  changes  in  casehandling 
procedures 

Portion  closed  to  the  public 
Personnel  matters 
Board  cases 

contact  person  for  more 

information:  John  C.  Truesdale. 
Executive  Secretary,  National  Labor 
Relations  Board,  Washington,  DC. 

Dated,  Washington,  DC,  December  23, 1988. 

By  direction  of  the  Board. 
John  C  Truesdale, 
Executive  Secretary. 
(FR  Doc.  88-30037  Filed  12-27-88;  11:03  am) 

BILLING  CODE  7445-01-M 


overseas  private  investment 
corporation 

Meeting  of  the  Board  of  Directors 
time  and  date:  1:30  p.m.  (closed 
portion),  3:00  p.m.  (open  portion), 
Thursday,  January  12, 1989. 

PLACE:  Offices  of  the  Corporation,  fourth 
floor  Board  Room,  1615  M  Street  NW., 
Washington,  DC. 

STATUS:  The  first  part  of  the  meeting 
from  1:30  p.m.  to  3:00  p.m.  will  be  closed 
to  the  public.  The  open  portion  of  the 
meeting  will  commence  at  3:00  p.m. 
(approximately). 

MATTERS  TO  BE  CONSIDERED: 

Closed  to  the  Public  1:30  P.M.  to  3M  PM. 

1.  Proposed  Guidelines  Under  Pilot  Equity 

Program 

2.  Delegations  of  Authority 

3.  Claims  Report 

4.  FY  1989  and  FY  1990  Budget  Negotiations 

5.  Operating  Results  and  New  Directions 

6.  Finance  and  Insurance  Reports 

7.  President's  Report 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

Open  to  the  Public  3:00  P.M. 

1.  Approval  of  the  Minutes  of  the  Previous 

Board  Meeting 

2.  Scheduling  of  Future  Meetings  of  the  Board 

3.  Treasurer's  Report 

4.  Information  Reports 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  the  meeting 

may  be  obtained  from  the  Secretary  of 

the  Corporation,  on  (202)  457-7079. 

Margaret  A.  Kole, 

OPJC  Corporate  Secretary. 

December  27, 1988. 

[FR  Doc.  88-30124  Filed  12-27-88;  4«3  pmj 
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BEST  COPY  AVAILABLE 


Thursday 
December  29,  1988 


Part  II 


Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  209,  213  through  229,  and 
231  through  236 
Amendments  to  Railroad  Safety 
Regulations  to  Increase  Standard  Civil 
Penalty  Assessment  Amounts;  Final  Rule 
and  Statements  of  Policy 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  ParU  209.  213,  214,  215,  216, 
217,  218,  219,  220,  221.  222,  223,  224, 
225,  226,  227,  228,  229,  231.  232,  233, 
234,  235,  and  236 
[FRA  Docket  Ho.  RSEP-3.  Notice  No.  2] 

RIN  2130-AA47 

Amendments  To  Railroad  Safety 
Regulations  To  Increase  Standard  Civil 
Penalty  Assessment  Amounto 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  rule  and  statements  of 
policy. 

summary:  FRA  issues  a  final  rule  and 
statements  of  policy  to  conform  its 
railroad  safety  regulations  to  certain 
provisions  of  the  Rail  Safety 
Improvement  Act  of  1988.  Specifically, 
the  rule  amends  the  regulations  to  revise 
the  schedules  of  civil  penalties  (which 
are  statements  of  agency  policy)  to 
reflect  the  higher  penalty  amounts 
available  under  the  amended  rail  safety 
statutes  by  increasing  the  initial 
assessment  amounts  for  violation  of 
specific  regulations.  FRA  also  issues  a 
general  statement  of  pohcy  explaining 
the  civil  penalty  process  and  the 
agency's  policy  on  exercising  its 
expanded  enforcement  authority  over 
individuals. 

DATE  The  final  rule  and  policy 
statements  will  become  effective 
January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  C.  Smith,  Deputy  Assistant  Chief 
Counsel  for  Safety,  FRA.  Washington. 
DC  20590  (Telephone:  202-366-0628);  or 
Edward  English.  Chief,  Maintenance 
Programs  Division,  Office  of  Safety, 
FRA,  Washington.  DC  20590  (Telephone: 
202-366-9188). 
SUPPLEMENTARY  INFORMATION: 

Changes  Effected  by  the  Rail  Safety 
Impiovement  Act  of  1968 

The  Rail  Safety  Improvement  Act  of 
1988  ("RSIA")  (Pub.  L  No.  100-342). 
enacted  on  June  22, 1988.  made  many 
basic  changes,  two  of  which  are 
pertinent  here,  to  the  federal  raiboad 
safety  statutes.  (Those  statutes  include 
the  Federal  Raih^ad  Safety  Act  of  1970. 
45  U.S.C.  421  et  aeq.,  and  a  group  of 
statutes  enacted  prior  to  1970  referred  to 
collectively  herein  as  the  "older  safety 
statutes":  The  Safety  Appliance  Acts,  45 
U.S.C.  1-16;  the  Locomotive  Inspection 
Act.  45  U.S.C.  22-34;  the  Accident 
Reports  Act.  45  U.S.C.  38-43;  the  Hours 
of  Service  Act  45  U.S.C.  61-64b;  and  the 
Signal  Inspection  Act.  49  App.  U.S.C. 
26.) 


The  first  relevant  change  brou^ 
about  by  the  RSIA  was  the  amendment 
of  the  safety  statutes  to  authorize  die 
assessment  of  civil  penalties  against 
individuals  who  willfully  violate  the  rail 
safety  statutes  or  regulations,  and  to 
permit  the  Federal  Railroad 
Administration  to  suspend  or  disqualify 
an  individual  whose  violation  of  die 
safety  laws  is  shown  to  make  that 
individual  unfit  for  performance  of 
safety-sensitive  functions  in  the  rail 
industry.  (Only  the  civil  penalty  aspects 
of  this  change  are  addressed  here.) 

Second,  the  RSIA  raised  the  maximum 
civil  penalty  that  FRA  may  assess  under 
the  safety  laws.  Under  the  Hours  of 
Service  Act,  the  penalty  was  changed 
bom  a  flat  $500  to  a  penalty  of  **up  to 
$1,000,  as  the  Secretary  of 
Transportation  deems  reasonable." 
Under  all  the  other  statutes,  the 
maximum  penalty  was  raised  from 
$2,500  to  $10,000  per  violation,  except 
that,  "where  a  grossly  negligent 
violation  or  pattern  of  repeated 
violations  has  created  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
has  caused  death  or  injury,"  a  penalty  of 
up  to  $20,000  per  violation  may  now  be 
assessed. 

The  Effect  of  Uie  Interim  Rule  and  Policy 
Statements 

Section  3(b)  of  die  RSIA  provides: 

Within  30  days  after  enactment  of  thia  Act 
the  Secretary  of  Transiwrtation  *  *  *  shall 
issue  interim  rules,  regulations,  orders,  or 
•tandard>  containing  penalty  schedule* 
applicable  to  railroads  and  individuals 
reflecting  the  changes  made  by  the 
amendments  in  subsection  (a).  The  Secretary 
shall  issue  final  rules,  regulations,  orders,  or 
standards  with  respect  to  such  penalty 
schedules  within  six  months  after  such  date 
of  enactment 

On  luly  22. 1988,  FRA  issued  the  first 
notice  in  this  docket  (53  FR  28594.  July 
28, 1988),  effective  August  1, 1986. 
which:  (i)  Amended  the  rail  safety 
regulations  to  make  them  applicable  to 
individuals  as  well  as  railroads:  (ii) 
amended  the  schedules  of  civil  penalties 
to  increase  the  maximum  penalties  to 
$20,000;  and  (iii)  issued  an  Interim 
Statement  of  Agency  Policy  explaining 
how  the  civil  penal^  process  wiriu  and 
how  FRA  intended  to  administer  its  new 
enforcement  authority  over  individuals, 
FRA  stated  in  that  notice  that  widiin 
the  six  months  allotted  by  the  RSIA.  it 
would  issue  another  notice  providing 
line-by-line  revisions  of  the  penalty 
schedules  to  reflect  the  higher  penalty 
ceiling  now  in  place  and  would,  at  the 
same  time,  make  any  necessary  changes 
to  its  interim  rule  and  statements  of 
policy. 


Pidilic  Paitidpation 

In  this  notice,  FRA  issues  those 
detailed  penalty  schedules  and  revisions 
to  the  interim  rule  and  policy  statements 
as  promised  in  the  first  notice.  Because 
thc«e  amendments,  like  the  earlier  ones, 
do  no  more  thcui  mirror  statutory 
changes,  notice  and  comment 
procedures  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  within  the  meaning  of  section 
4(a)(3)(B)  of  the  Administrative 
Procedure  Act  5  U.S.C.  553(b)(3)(B). 
Given  the  obvious  Congressional  intent 
to  require  prompt  implementation  of  the 
RSIA  provisions  authorizing  higher 
penalties  and  sanctions  against 
individuals,  any  delay  necessitated  by 
notice  and  comment  procedures  would 
be  contrary  to  the  public  interest  For 
similar  reasons,  there  is  good  cause  for 
not  publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  All 
interested  parties  have  had  notice  of  the 
relevant  provisions  of  the  RSIA  since  its 
enactment  on  June  22, 1988,  more  than 
30  days  prior  to  the  effective  date  of  this 
rule  (January  1, 1989). 

In  addition  to  the  reasons  just  stated, 
notice  and  comment  procedures  are 
uimecessary  with  regard  to  the  revisions 
to  the  penalty  schedules  and  statement 
of  policy  issued  by  this  notice  because 
the  schedules  themselves  are  statements 
of  agency  policy  that,  like  the  general 
statement  of  policy,  are  excepted  from 
notice  and  comment  procedure  by  virtue 
of  S  U.S.C  553(b)(3)(A).  Statements  of 
policy  are  also  an  exception  to  the 
general  requirement  of  publication  at 
least  30  days  prior  to  the  effective  date. 
See  5  U.S.C.  553(d)(2).  Moreover,  in 
reporting  out  the  bill  that  was  enacted 
as  the  RSIA,  the  conference  committee 
stated:  'The  conferees  view  these 
penalty  schedules  as  a  matter 
committed  to  agency  discretion  by  law." 
RRep.  No.  100-637, 100th  Cong.,  2d 
Sets,  at  21  (1988).  Although  not  required 
by  law  to  do  so,  FRA  in^i'sd  publ*'' 
comment  on  its  interim  rule  and  policy 
statements.  Only  one  comment 
(discussed  below)  was  received. 

Of  course,  in  the  futtire  FRA  could 
provide  notice  of  and  opportunity  to 
comment  on  any  or  all  of  its  schedules. 
The  Federal  Railroad  Safety  Act  of  1970 
makes  this  option  available;  it  provides 
that  FRA  "shall  include  in,  or  make 
ai^licable  to."  each  regulation  a  civil 
penalty  within  the  statutory  range.  45 
U.S.C.  438(b).  Where  the  notice  and 
comment  option  is  followed,  the 
schedules  ultimately  adopted  would  be 
regulatory  law  rather  than  statements  of 
policy. 


H'iWPPP>*<* 
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Effect  of  lUs  Notice 

This  notice  amends  the  penalty 
schedules  and,  where  necessary,  the 
text  of  the  railroad  safety  regidations 
(seventeen  separate  parts  are  amended 
here)  to  give  effect  to  the  full  range  of 
civil  penalties  now  permitted  to  be 
assessed  for  violation  of  specific 
regulations. 

The  penalty  schedules  are  statements 
of  agency  poficy  that  specify  the  civil 
penalty  that  ERA  will  ordinarily  assess 
for  the  violation  of  a  particular 
regulation  and  reserve  FRA's  right  to 
assess  a  penalty  up  to  the  statutory 
maximum  where  circumstances  warrant 
The  rail  safety  statutes,  of  course, 
authorize  FRA  to  adjust  the  penalty 
initially  assessed  after  considering  any 
defenses  and  a  wide  variety  of 
mitigating  factors.  Accordingly,  the 
penalty  actually  collected  may  range 
from  the  $250  minimum  set  by  the  safety 
statutes  to  the  amount  initially  assessed 
(and.  where  a  valid  defense  is  shown  to 
exist  during  negotiations,  the  claim 
wouJd  be  terminated  and  no  amount 
would  be  collected).  Nevertheless,  the 
schedules  provide  members  of  the 
regulated  community  with  some  idea  of 
the  amount  they  are  likely  to  be 
assessed  for  a  given  violation. 

Given  the  complexity  of  amending  the 
hundreds  of  individual  entries  in  FRA's 
penalty  schedules,  combined  with  the 
desire  to  prompUy  give  effect  to  the 
expanded  authority  granted  by  the 
RSIA.  Congress  required  that  the 
penalty  scheduJes  be  amended  in  a  two- 
Stage  process.  Section  3(b)  of  the  RSIA 
required  FRA  to  issue  interim  penalty 
schedules  within  30  days  of  enactment 
and  final  penalty  schedules  within  six 
months  of  enactment  Notice  No.  1  of 
this  docket  accomplished  the  first  task. 
The  changes  effected  by  this  notice 
constitute  the  detailed  penalty 
schedules  discussed  in  section  3(b).  Like 
the  interim  schedules,  these  schedules 
reserve  FRA's  right  to  assess  a  penalty 
up  to  $20,000  per  violation  in 
appropriate  circumstances.  These 
schedules  contain  different  penalties  for 
two  categories  of  violations:  Normal  and 
willful,  llie  normal  penalties  apply  only 
to  railroads,  while  the  willful  column 
applies  to  willful  violations  by  railroads 
or  individuals. 

Most  of  the  penalty  schedules  list  the 
CFR  section  or  subsection  with  the 
corresponding  penalties  listed  in 
columns  next  to  it.  However,  in  Part  231. 
the  section  listed  in  the  left-hand  column 
of  the  schedule  is  taken  not  directiy 
from  die  CFR  but  irom  Uie  FRA  "defect 
code"  for  that  CFR  Part  Defect  codes 
were  developed  by  FRA  to  facilitate 
computerization  of  inspection  data  by 


providing  a  digital  format  for  every  CFR 
citation.  The  CFR  uses  the  normal 
method  for  distinguishing  subparagraphs 
and  further  breakdowns  of  text  I.e.. 
sequential  letters  and  numbers.  Also,  in 
a  regulatory  text  a  number  of  specific 
requirements  may  be  contained  in  a 
single  paragraph  without  internal 
subdivision.  In  a  defect  code,  each 
possible  type  of  noncompliance  is 
assigned  a  two-  or  three-digit  identifier 
in  place  of  its  CFR  text  identifier.  Thus, 
a  defect  code  citation  may  provide 
greater  precision  and  differentiation 
than  a  CFR  citation.  Of  course,  the 
defect  codes  are  coextensive  with  the 
CFR,  so  the  actual  offense  charged 
would  be  a  violation  of  the  relevant  CFR 
provision;  there  is  no  attempt  to  make 
conduct  illegal  unless  the  CFR 
specifically  so  provides. 

Part  231  is  a  special  case.  There,  the 
penalty  schedule  uses  a  defect  code 
that  although  no  more  expansive  than 
Part  231  itself,  does  not  ti-ack  the  CFR  in 
terms  of  section  numbers.  The  reason  is 
simple:  FRA  is  not  content  with  the 
organization  of  Part  231.  which  remains 
largely  as  drafted  decades  ago.  It  states 
safety  appliance  requirements  by  type  of 
car,  with  repetitious  incorporation  by 
reference  of  the  requirements  for  other 
car  types.  The  defect  code  (like  the 
amended  safety  appliance  regulations 
FRA  hopes  to  issue  in  the  future)  is 
organized  by  the  type  of  safety 
appliance,  making  it  far  easier  to  use.  In 
this  part  only,  then,  the  penalty  citation 
will  track  the  defect  code  and  not  the 
CFR.  However,  as  always,  every  defect 
code  citation  is  based  on  and.  if 
necessary,  can  be  traced  to  a  specific 
regulatory  and/or  statutory  provision. 
For  the  sake  of  convenience  and  clarity, 
however,  the  charging  documents  will 
contain  the  defect  code  citation. 

This  notice  also  issues  as  an  appendix 
to  Part  209  a  final  Statement  of  Policy 
that  addresses  FRA's  exercise  of  its 
auUiority  to  collect  penalties  from 
individuals  and  its  policy  on  assessment 
of  maximum  penalties.  This  statement 
covers  FRA's  definition  of  "willful"  and 
explains  the  informal  procedures  FRA 
uses  to  assess  penalties  and  negotiate 
final  penalty  amounts  with  individuals. 
This  statement  also  contains  a  useful 
summary  of  FRA's  overall  dvil  penalty 
enforcement  process.  All  those 
interested  in  that  process  are  urged  to 
become  famihar  with  the  statement  The 
policy  statement  also  addresses  the 
extent  of  FRA's  jurisdiction  over 
railroads  and  the  enforcement  authority 
available  to  FRA  in  addition  to  civil 
penalties,  subjects  not  discussed  in  the 
interim  statement 


Finally,  this  notice  makes  technical 
amendments  necessary  to  re-issue, 
under  the  authority  of  tiie  Federal 
Railroad  Safety  Act  of  1970,  the 
recordkeeping  requirements  of  Subpart 
B  of  Part  228  of  490  CFR  (which  pertain 
to  records  of  employees'  hoius  of 
service  and  reporting  instances  of 
excess  service  under  the  Hours  of 
Service  Act).  Section  208(d)(1)  of  Uie 
Safety  Act  (added  by  the  1980 
amendments  to  the  safety  laws.  Pub.  L 
No.  96-423)  authorizes  FRA  to  issue, 
inter  alia,  recordkeeping  and  reporting 
requirements  in  furtherance  of  the 
substantive  requirements  of  the  older 
safety  stahites.  The  1980  amendments 
also  added  to  the  Safety  Act  section 
209(e),  which  provides  for  criminal 
penalties  for  falsification  of  records  or 
other  knowing  and  willful  violation  of 
recordkeeping  requirements.  Previously. 
FRA  had  been  forced  to  rely  on  similar 
authority  provided  under  the  Interstate 
Commerce  Act  as  the  basis  for  civil  and 
criminal  penalties  for  recordkeeping 
violations  related  to  compliance  with 
the  older  safety  stahites.  As  revised,  the 
autiiority  citation  for  Part  228  no  longer 
refers  to  the  Interstate  Commerce  Act 
and  the  relevant  penalty  provisions 
(§  S  228.21  and  228.23)  rely  on  tiie 
authority  added  to  tiie  Safety  Act  in 
1980. 

Readers  should  note  that  this  notice 
does  not  issue  procedural  regidations  for 
exercise  of  the  authority,  provided  by 
section  3(a)  of  Uie  RSIA.  to  suspend  or 
disqualify  an  individual  from  safety- 
sensitive  functions.  In  another 
proceeding  (docket  RSEP-6,  notice  No.  1, 
53  FR  49685;  December  9. 1988).  FRA  has 
proposed  to  amend  Part  209  of  49  CFR  to 
include  such  procedures. 

To  the  extent  that  this  notice  does  not 
amend  the  interim  rule  and  statements, 
they  wrill  become  final  with  publication 
of  this  notice. 

Discussion  of  Comments  Received 

FRA  has  received  only  one  set  of 
comments  on  its  interim  rule  and 
statements  of  policy.  The  commenter.  a 
commuter  railroad  authority,  merely 
posed  questions  rather  than  advance  a 
particular  position  on  an  issue  raised  by 
Uie  interim  rule.  Those  questions,  whidi 
concerned  individual  liability  for  safety 
violations,  were:  What  role  will  the 
National  Transportation  Safety  Board 
play  in  determining  a  "wilUiil" 
violation?  Will  the  Board's  findings  as  to 
the  causes  of  acddents  be  used  to 
justify  the  placement  of  fines?  Where  an 
individual  protests  a  direct  order  to 
violate  a  safety  law.  who  will  determine 
what  the  direct  order  was— the  NTSB 
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investigator,  the  FRA  inspector,  or  the 
operating  railroad? 

FRA  believes  that  these  questions  are 
based  on  certain  fundamental 
misconceptions.  First,  the  NTSB  plays 
no  role  in  the  enforcement  of  the  federal 
railroad  safety  laws.  In  the  rail  area, 
NTSB's  role  is  limited  to  investigating 
serious  railroad  accidents,  reporting  on 
the  Board's  view  as  to  causal  factors, 
and  making  appropriate 
recommendations  to  private  or  public 
bodies.  While  it  may  happen  that  an 
NTSB  investigator  may  come  upon 
evidence  of  a  safety  violation  and  be 
called  on  by  FRA  to  provide  relevant 
testimony  in  an  enforcement  proceeding, 
such  an  occurrence  is  very  unlikely. 
Very  few  of  FRA's  penalty  actions  arise 
from  accident  investigations.  Most  result 
from  FRA's  routine  inspections  and 
complaint  investigations.  Moreover, 
FRA  exercises  concurrent  jurisdiction 
with  the  NTSB  in  investigating  raihoad 
accidents,  and  FRA's  inspectors  often 
investigate  the  most  serious  accidents 
along  with,  and  sometimes  on  behalf  of, 
the  Board.  In  the  rare  circumstance 
where  the  NTSB  had  access  to  facts 
indicating  safety  violations  and  FRA  did 
not,  the  Board  would  undoubtedly  share 
that  information  with  FRA,  and  would 
not  wait  until  issuance  of  its  report  to  do 
so.  Only  if  FRA  could  not  independently 
corroborate  that  information  through  its 
own  observations  or  relevant  documents 
would  it  consider  calling  on  the  Board 
investigator  to  provide  testimony. 
The  commenter  also  apparently 
misunderstood  the  nature  of  the  protest 
that  the  RSIA  permits  an  individual  to 
lodge  and  doounent  in  the  face  of  a 
direct  order  to  violate  the  law.  Where 
the  evidence  demonstrates  that  such  an 
order  has  been  given,  one  who  files  such 
a  protest  will  be  presumed  to  have 
lacked  the  mental  state  (willfuhiess) 
necessaiy  to  have  made  his  or  her 
actions  subject  to  a  civil  penalty. 
However,  the  mere  lodging  and 
documentation  of  such  a  protest  will  not 
conclusively  establish  that  a  direct  order 
to  violate  the  safety  laws  had  been 
given.  That  will  be  a  factual  question  to 
be  resolved  in  light  of  all  the  evidence, 
of  which  the  documented  protest  will  be 
one  part.  FRA  wUl  look  to  anyone  with 
pertinent  knowledge  on  the  nature  of  the 
order  to  provide  that  information.  FRA 
has  included  discussion  of  this  point  in 
its  final  statement  of  agency  policy. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  and  policy  statement 
have  been  evaluated  in  accordance  with 
existir^}  poUcies  and  procedures.  They 


are  considered  to  be  non-major  under 
Executive  Order  12291.  Because  of  the 
substantial  public  interest  associated 
with  issuance  of  this  rule,  it  is 
considered  significant  under  the  DOT 
policies  and  procedures.  (44  FR 11034; 
February  26, 1979.) 

This  rule  will  not  have  any  direct  or 
indirect  economic  impact  because  it 
does  not  alter  any  existing  substantive 
or  procedural  regulation  in  such  a  way 
as  to  impose  additional  burdens.  The 
cost  of  complying  with  existing 
substantive  regulations  is  not  being 
increased.  Tlie  rule  merely  contains  a 
regulatory  formulation  of  FRA's 
amended  statutory  authority  and  a 
statement  of  its  enforcement  poUcy  in 
the  event  of  noncompUance. 
Accordingly,  preparation  of  a  regulatory 
evaluation  is  not  warranted. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations.  State 
rail  agencies  remain  free  to  participate 
in  the  enforcement  of  FRA's  rules  but 
are  not  required  to  do  so. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  contained  in  this  rule  and 
policy  statement    - 

Environmental  Impact 

FRA  has  evaluated  this  rule  and 
policy  statement  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Enviroiunental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  enviroimiental  purposes. 

Federalism  Implications 

This  rule  and  statement  of  policy  will 
not  have  a  substantial  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
FederaUsm  Assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFR  ParU  209, 213 
throu^  229,  and  231  through  236 

Railroad  safety.  Penalties. 

Therefore,  in  consideration  of  the 
foregoing.  Parts  209,  213  through  229, 
and  231  through  236,  Title  49,  Code  of 


Federal  Regulations  are  amended  as 
follows: 

PART  209-{AMENDEDl 

1.  Part  209  is  amended  as  follows: 

A.  The  authority  citation  for  Part  209 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  6. 10.  and  13,  as 
amended:  45  U.S.C  34,  as  amended.  45  U.S.C. 
43,  as  amended:  46  U.S.C.  e4a,  as  amended; 
45  U.S.C.  431, 437, 438  and  439.  as  amended; 
49  U.S.C.  103(c);  49  App.  U.S.C.  26(h),  as 
amended:  49  App.  U.S.C.  1655(e),  as 
iMended:  Pub.  L 100-342:  and  49  CFR  1.49 
(0),  (d).  (f).  (g).  and  (m). 

Subparts  B  and  C  also  issued  imder  49  App. 
U.S.C.  1802. 1804. 1808. 1609,  and  1810;  and  49 
CFR  1.49(8). 

{ 209.1    [Amended] 

B.  Section  209.1  is  amended  by  (1) 
inserting  the  first  sentence  of  the 
introductory  text  the  following: 
"Appendix  A  to  this  part  contains  a 
statement  of  agency  policy  concerning 
enforcement  of  those  laws.";  (2) 
removing  from  paragraph  (a)  the 
parenthetical  "(49  CFR  1.49(t))"  and 
inserting  in  its  place  "(49  CFR  1.49(s))"; 

(3)  removing  from  paragraph  (b)  the 
language  "45  U.S.C.  421,  431-441  (49  CFR 
1.49(n))"  and  inserting  in  its  place  "45 
U.S.C.  421  et  seq.  (49  CFR  1.49(m))";  and 

(4)  in  paragraph  (c),  removing  all 
language  after  the  word  "Act"  and 
inserting  in  its  place:  "49  App.  U.S.C. 
1655(e)  (49  CFR  1.49  (c).  (d),  (f).  and 

(g))."- 

C.  Appendix  A  to  Part  209  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  209— Statement  of 
>^ency  Policy  Concerning  Enforcement 
Of  The  Federal  Railroad  Safety  Laws 

The  Federal  Railroad  Administration 
("FRA")  enforces  the  federal  railroad  safety 
statutes  under  delegation  from  the  Secretary 
of  Transportation.  See  49  CFR  1.49  (c).  (d),  (f). 
(g).  and  (m).  Those  statutes  include  the 
Federal  Railroad  Safety  Act  of  1970  ("Safety 
Act").  45  U.S.C.  421  et  seq.,  and  a  group  of 
statutes  enacted  prior  to  1970  referred  to 
collectively  herein  as  the  "older  safety 
statutes":  The  Safety  Appliance  Acts,  45 
U.S.C  1-16:  the  Locomotive  Inspection  Act. 
45  U.S.C  22-34;  the  Accident  Reports  Act  45 
U.S.C.  38-43;  the  Hours  of  Service  Act  45 
U.S.C.  61-64b;  and  the  Signal  Inspection  Act 
49  App.  U.S.C.  28.  Regulations  implementing 
those  statutes  are  found  at  49  CFR  Parts  213 
through  236.  The  Rail  Safety  Improvement 
Act  of  1988  (Pub.  L  No.  100-342.  enacted  )une 
22. 1988)  ("RSIA")  raised  the  maximum  civil 
penalties  available  under  the  railroad  safety 
laws  and  made  individuals  liable  for  willful 
violations  of  those  laws.  FRA  also  enforces 
the  Hazardous  Materials  Transportation  Act. 
49  App.  U.S.C  1801  et  seq.,  as  it  pertains  to 
the  shipment  or  transportation  of  hazardous 
materials  by  rail. 
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TheCMlFsaaky 

Tht  front  Maes  in  the  chril  penalty  prooets 
are  the  FRA  Mfety  tnspectora:  FRA  employs 
over  aoo  inspectors,  and  (heir  wofk  is 
supplemented  by  epproxlmately  100 
inspeclon  from  statee  peiUdpetii^  in 
enforcesMnt  of  tlM  fsdaral  rail  safety  laws, 
llieee  inapedars  raetliMly  tn^MGt  the 
equipmaot.  track,  and  aienel  ejretams  and 
observe  the  operations  of  tiie  nation's 
railroads.  They  also  Inveetigate  bmdrads  <rf 
compUints  filed  eaBMllir  by  tfaoee  alleging 
noncompMenoe  with  tke  laws.  Wben 
inspectioa  or  oomplahit  ioveetigation  reveals 
noncompUance  with  the  laws,  each 
nonoomplying  condition  or  action  is  listed  on 
an  iospeotkm  rapotl  Whera  the  inepector 
detetminee  that  the  best  method  of  promoting 
complianoe  is  to  assees  a  dvil  penalty,  he  or 
she  prqMras  a  violation  lepat  which  is 
essentially  a  rscommendation  to  the  FRA 
Office  of  Chief  Counsel  to  assess  a  penalty 
based  on  the  evidence  provided  in  or  with  the 
report 

In  deteimining  which  instances  of 
noncompliance  merit  penalty 
recommendations,  the  inspector  considers: 

(1)  The  inherent  seriousness  of  the 
condition  or  action; 

(2)  The  kind  and  degree  of  potential  safety 
hazard  the  condition  or  action  poses  in  light 
of  the  immediate  factual  situation; 

(3)  Any  actual  harm  to  persons  or  property 
already  caused  by  the  condition  or  action: 

(4)  lie  offending  person's  [i.e„  railroad's  or 
individual's)  general  level  of  current 
compliance  as  revealed  by  the  lnq>ection  as 

a  whole; 

(5)  The  person's  recent  history  of 
compliance  widi  the  relevant  set  of 
regulations,  espedaDy  at  die  specific  location 
or  division  of  the  railroad  involvett 

(6)  Whether  a  remedy  otlier  than  a  dvil 
penalty  (ranging  from  a  waning  on  up  to  an 
emergency  order)  is  more  appropriate  under 
all  of  the  facts;  and 

(7)  Sudi  other  factors  as  the  immediate 
drcumstanoes  make  relevant 

The  dvil  penalty  recommendatioa  Is 
reviewed  at  the  regional  level  by  a  specialiBt 
in  tlie  subject  matter  invoked,  who  requires 
correction  of  any  technical  flaws  and 
determines  whether  the  recommendation  is 
consistent  with  national  enforcement  policy 
in  similar  drcumstanoes.  Guidance  on  that 
policy  in  dose  cases  is  sometimes  sought 
from  Office  of  Safety  headquarters.  Violation 
reports  that  are  technically  and  legally 
sufficient  and  in  accord  with  FRA  pohcy  an 
sent  from  the  regional  office  to  ttie  Office  of 
Chief  Counsel 

The  exerdse  of  this  discretion  at  the  field 
and  regional  levels  is  a  vital  part  of  the 
enforcement  procxas.  ensuring  that  the 
exacting  and  time-consuming  dvil  penalty 
process  is  used  to  address  those  situations 
most  in  need  of  the  deterrent  effect  of 
penalties.  FRA  exercises  that  discretion  with 
regard  to  individual  violators  in  tlie  same 
manner  it  does  with  respect  to  railroads. 

The  Office  of  Chief  Counsel's  Safety 
Division  reviews  each  violatian  npmi  it 
receives  from  the  regional  offices  for  legal 
suffidency  and  assesses  penalties  based  on 
those  allegatians  that  survive  that  review. 
Histoiically,  the  Division  has  returned  to  the 


ragkmal  offioss  less  than  five  peraent  of  the 
reports  submitted  in  a  ghMB  yMT,  dim  with 
a  i««Mst  for  iiirtfaer  wuric  and  rasaboission. 

Whers  the  violatioa  was  ooaaittod  by  a 
railroad,  penalties  are  assssssd  by  jssnancie 
of  a  penalty  demand  Icttar  that  somBaiiaes 
the  claims,  eodoses  die  vioUtioB  nport  with 
a  copy  of  all  evidanoe  on  which  FRA  is 
relyfaig  in  makla^  its  Initial  charge,  end 
emlains  that  the  railroad  may  pay  in  6dl  or 
submit,  orally  or  in  writii^  i^omation 
oonoemiag  any  defenses  or  mitigating 
fscton.  The  raifavMd  safety  statutes,  in 
coniunctian  with  the  Federal  Claims 
Collection  Act  authorize  FRA  to  adjust  or 
comproDiiae  the  initial  penalty  daims  based 
on  a  wide  variety  of  mitigBtiiig  fecton.  Ihie 
system  permits  the  efficient  collection  of  dvil 
penalties  in  amounts  that  fit  the  actual 
offense  without  resort  to  time-coMnming  and 
expensive  httgation.  Over  iu  history.  FRA 
has  had  to  request  that  the  Attoraey  Genarel 
bring  suit  to  colled  a  penalty  on  only  a  very 
few  occasions. 

Once  penalties  have  been  assessed,  tlie 
railroad  is  given  a  reasonable  amount  of  time 
to  investigate  the  diatgss.  Largor  nifaaads 
unally  make  their  case  before  FRA  in  an 
informal  conference  covering  a  number  of 
case  files  that  have  been  issued  and 
investigated  since  die  previous  oooferenoe. 
Thas.  in  terms  of  die  negotiating  time  of  botii 
sides,  economies  of  scale  are  echieved  that 
would  be  fanpossiUe  if  eech  case  wera 
negotiated  separately.  The  settlement 
oonferenoes.  held  either  in  Waahhigton  or 
another  mutually  agraod  on  location,  indiide 
tecfanicel  experts  from  bodi  FRA  and  the 
railroad  as  well  as  lewyeis  for  twth  parties. 
In  addition  to  allowfatg  the  two  sides  to  make 
their  cases  for  the  relative  merits  of  ^ 
vartovs  claims,  tlteee  conferences  also 
provide  e  forum  for  addreesing  current 
compliance  problems.  Smaller  railroeds 
usu^  prefer  to  handfe  negotfetions  ttnot^h 
the  mail  or  over  the  telephone,  often  on  e 
single  case  at  a  time.  Once  the  two  sides 
have  agreed  to  an  amount  on  each  case,  that 
agreement  is  put  in  writing  end  a  check  is 
submitted  to  FRA's  acconntii^  division 
covering  the  full  amount  agreed  on. 

Cases  brought  under  the  Hazardous 
Materials  Transportati<»  Act  40  App.  U.8.C 
1801  et  eeq.,  are,  due  to  certain  statutory 
requirements,  handled  under  more  formal 
administrative  procedures.  SteSB  CFR  Part 
208.  Subpart  a 

QvU  PenaUes  Against  Imfividuab 

The  RSIA  amended  tlie  penalty  provisions 
of  the  railroad  safety  statutes  to  make  tliem 
applicable  to  any  "person  (including  a 
railroad  and  any  manager,  supervisor, 
official,  or  other  emplojree  or  egent  of  a 
railroad)"  «vho  fells  to  omnply  with  tlie 
regnlations  or  statutes.  Kg^  section  3  of  the 
RSIA.  amending  section  208  of  die  Safety  Act 
However,  the  RSIA  also  provided  that  dvil 
penalties  may  be  assessed  against 
individuals  "only  for  willful  violations." 

Thus,  any  individual  meeting  the  statutoiy 
description  of  "person"  is  tiable  for  e  dvil 
penalty  far  a  willful  violation  of.  or  for 
wilifiilly  causing  the  violation  ^  die  safety 
statutes  or  regulations.  Of  course,  as  has 
traditionaiiy  been  die  case  with  respect  to 


acts  of  nonoanpUanoe  by  railroads,  die  FRA 
field  inspector  exstdeus  discretion  in 
deciding  wfaioh  dtuottons  call  for  a  dvfl 
penalty  aesessmtut  as  die  best  mediod  of 
ensuring  oompUance.  The  inspector  has  a 
range  of  options,  induding  an  informal 

warning,  a  more  fbnnal  wanting  letter  issued 
by  the  Safsty  Dtviston  of  tiie  Office  of  Chief 
Counsel,  recommendation  of  a  dvil  penalty 
assessment  rscommendation  of 
disqualification  or  suspension  from  safety- 
sensitive  service,  or,  under  the  most  extreme 
circumstances,  recommendation  of 
emergency  action. 

The  threshold  question  in  any  allied 
violatian  by  an  individual  will  he  whether 
that  violatian  was  'VillfuL"  (Note  that 
section  S(a)  of  die  RSIA.  which  audioiizaa 
suspension  or  disqualification  of  a  person 
whose  violation  of  die  safety  laivs  has  sho«vn 
him  or  her  to  be  unfit  for  safety-eeodtive 
service,  does  not  require  e  showing  of 
willfulness.  Regulations  impiementti«  diet 
provision  are  found  at  SB  CFR  Fart  20B, 
Subpart  O.)  FRA  profNMed  diis  standard  of 
liability  when,  to  1987.  it  originaUy  proposed 
a  stetntoiy  revision  authorizing  dvil 
penalties  against  tadividaals.  FRA  believed 
then  that  it  woukl  be  too  harsh  a  system  to 
coOed  fines  bom  individuals  on  a  strid 
liability  basis,  as  tiie  safety  stetutee  pendt 
FRA  to  do  wltii  reaped  to  railroads.  FRA  ^so 
behoved  that  even  a  reasonable  cere 
standard  (e.g.,  tiie  Hazardous  Materials 
Transportation  Act* s  standard  for  dvil 
penalty  UabOity,  se  U.8XL  I80e(a))  wodd 
subjed  faidividuals  to  dvil  penahies  to  more 
situstions  than  tlie  record  wairented.  faistead. 
FRA  wanted  die  audiority  to  penalize  tiiose 
who  violate  die  safety  lews  throng  a 
purpoeefol  ad  of  free  wilL 

TTnis,  FRA  considers  a  "wUlfuT  violation 
to  be  one  that  is  an  totentional,  vdontaiy  ad 
committed  dtiier  with  knowledge  of  tlie 
relevant  law  or  reddess  disregard  for 
MHIiether  the  act  violated  the  requirements  of 
the  law.  Accordingly,  neither  a  showing  of 
evil  purpose  (as  is  sometimes  required  to 
certain  criminal  cases)  nor  actual  knowledge 
of  the  law  is  necessary  to  prove  a  willful 
violation,  but  a  level  of  culpabiUty  higher 
than  negligence  must  be  demonstrated  See 
Trans  World  Airlines,  lac.  v.  Thurston,  468 
U.S.  111  (1965):  Bmck  v.  MonJJo  Bros. 
Constr.,  Inc.  808  F.2d  161  (Ist  Cir.  1987):  and 
Donovan  v.  Williams  Enterprises,  Inc.  744 
F.2d  170  (p/1  Cir.  1964). 

Reckless  disregard  for  tiie  requirements  of 
the  law  can  be  demonstrated  in  many  ways. 
Evidence  that  a  person  was  trained  on  or 
made  aware  of  die  specific  rule  involved— or. 
as  is  more  likely,  its  oorrespooding  industry 
equivalent— would  suffice.  Moreover,  oertem 
requirements  are  so  obviously  fundamental 
to  safe  railroading  (e^  the  prohibitian 
against  disaUing  an  automatic  tram  control 
devtoe)  that  any  vtolaticn  of  them,  regardless 
of  whether  the  person  was  actually  aware  of 
tiie  prohibitian.  sfaoiikl  be  seen  as  reckless 
disregard  of  die  law.  See  Brock,  supra.  008 
F.2d  164.  Thus,  a  lack  of  subjective 
knowledge  of  tlie  few  is  no  impediment  to  a 
finding  of  willfulness.  If  it  were,  a  mere 
denial  of  the  content  of  the  particular 
regufetion  would  provide  a  defense.  Having 
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proposed  use  of  the  word  'ViUM."  FRA 
believe*  it  was  not  intended  to  insulate  from 
liability  those  who  simply  claim— contrary  to 
the  established  facts  of  the  case— they  had 
no  reason  to  believe  their  conduct  was 
wrongful. 

A  willful  violation  entails  knowledge  of  the 
facts  constitutins  the  violation,  but  actual, 
subjective  biowledge  need  not  be 
demonstrated  It  wiU  suffice  to  show 
objectively  what  the  alleged  violator  must 
have  known  of  the  facts  based  on  reasonable 
hifetences  drawn  from  the  circumstances.  For 
example,  a  person  shown  to  have  been 
responsible  for  performing  an  initial  terminal 
air  brake  test  that  was  not  in  fact  performed 
would  not  be  able  to  defend  against  a  charge 
of  a  willful  violation  simply  by  claiming 
subjective  ignorance  of  the  fact  that  the  test 
was  not  performed.  If  the  facts,  taken  as  a 
whole,  demonstrated  that  the  person  was 
responsible  for  doing  the  test  and  had  no 
reason  to  believe  it  was  performed  by  others, 
and  if  that  person  was  shown  to  have  acted 
with  actual  knowledge  of  or  reckless 
disregard  for  the  law  requiring  such  a  test  he 
or  she  would  be  subject  to  a  dvil  penalty. 
This  definition  of  "willful"  fiU  squarely 
within  the  parameters  for  willful  acta  laid  out 
by  Congress  in  the  RSIA  and  iU  legislative 
history.  Section  3(a)  of  the  RSIA  amends  the 
Safety  Act  to  provide: 

For  purposes  of  this  sectioa  an  individual 
shall  be  deemed  not  to  have  committed  a 
willful  violation  where  such  individual  has 
acted  pursuant  to  the  direct  order  of  a 
railroad  official  or  supervisor,  under  protest 
communicated  to  the  supervisor.  Such 
individual  shall  have  the  right  to  document 
such  protest 

As  FRA  made  clear  when  it  recommended 
legislation  granting  individual  penalty 
authority,  a  railroad  employee  should  not 
have  to  choose  between  liability  for  a  dvil 
penalty  or  insubordination  charges  by  the 
railroad.  Where  an  employee  (or  even  a 
supervisor)  violates  the  law  under  a  direct 
order  from  a  supervisor,  he  or  she  does  not 
do  so  of  his  or  her  free  will.  Thus,  the  act  is 
not  a  voltmtary  one  and,  therefore,  not  willful 
under  FRA's  definition  of  the  word.  losiead. 
the  action  of  the  person  who  has  directly 
ordered  the  commission  of  the  violation  is 
itself  a  willful  violation  subjecting  that 
person  to  a  dvil  penalty.  As  one  of  the 
primary  sponsors  of  the  RSIA  said  on  the 
Senate  floor 

This  amendment  also  seeks  to  darify  that 
the  purpose  of  imposing  dvil  penalties 
against  individuals  is  to  deter  those  who,  of 
their  free  will,  dedde  to  violate  the  safety 
laws.  The  purpose  is  not  to  penalize  those 
who  are  ordered  to  commit  violations  by 
those  above  them  in  the  railroad  chain  of 
command.  Rather,  in  such  cases,  the  railroad 
offidal  or  supervisor  who  orders  the  others  to 
violate  the  law  would  be  liable  for  any 
violations  his  order  caused  to  occur.  One 
example  is  the  movement  of  railroad  cars  or 
locomotives  that  are  actually  known  to 
contain  certain  defective  conditions.  A  train 
crew  member  who  was  ordered  to  move  such 
equipment  would  not  be  liable  for  a  dvil 
penalty,  and  his  partidpation  in  such 
movements  could  not  be  used  against  him  in 
any  disqualification  proceeding  brought  by 
FRA. 


133  Cong.  Rea  8.15808  (daily  ed.  Nov.  5, 1987) 
(remarks  of  Senator  Exon). 

It  should  be  noted  that  FRA  will  apply  the 
same  definition  of  "willful"  to  corporate  acU 
as  is  set  out  here  with  regard  to  individual 
violations.  Although  railroads  are  strictly 
liable  for  violations  of  the  railroad  safety 
laws  and  deemed  to  have  knowledge  of  those 
laws,  FRA's  penalty  schedules  contain,  for 
each  regulation,  a  separate  amount 
earmarked  as  the  initial  assessment  for 
willful  violations.  Where  FRA  seeks  such  an 
extraordinary  penalty  from  a  railroad,  it  vrill 
apply  the  definition  of  "willful"  set  forth 
above.  In  such  cases — as  in  all  dvil  penalty 
cases  brought  by  FRA— the  aggregate 
knowledge  and  actions  of  the  railroad's 
managers,  supervisors,  employees,  and  other 
agents  will  be  imputed  to  the  railroad.  Thus, 
in  situations  that  FRA  deddes  warrant  a  dvil 
penalty  based  on  a  willful  violation,  FRA  will 
have  the  option  of  dting  the  railroad  and/or 
one  or  more  of  the  individuals  involved.  In 
cases  against  railroads  other  than  those  in 
which  FRA  alleges  willfulness  or  in  which  a 
particular  regulation  imposes  a  spedal 
standard,  the  prindples  of  strict  liability  and 
presumed  knowledge  of  the  law  will  continue 
to  apply. 

The  RSIA  gives  individuals  the  right  to 
protest  a  direct  order  to  violate  the  law  and 
to  document  the  protest  FRA  will  consider 
such  protests  and  supporting  documentation 
in  dedding  whether  and  against  whom  to  dte 
civil  penalties  in  a  particular  situation. 
Where  such  a  direct  order  has  been  shown  to 
have  been  given  as  alleged,  and  where  such  a 
protest  is  shown  to  have  been  communicated 
to  the  supervisor,  the  person  or  persons 
communicating  it  will  have  demonstrated 
their  lack  of  willfulness.  Any  doctunentation 
of  the  protest  will  be  considered  along  with 
all  other  evidence  in  determining  whether  the 
alleged  order  to  violate  was  in  fact  given. 
However,  the  absence  of  such  a  protest 
will  not  be  viewed  as  warranting  a 
presumption  of  willfulness  on  the  part  of  the 
employee  who  mi^t  have  communicated  it 
The  statute  says  that  a  person  who 
communicates  such  a  protest  shall  be  deemed 
not  to  have  acted  willfully,  it  does  not  say 
that  a  person  who  does  not  communicate 
such  a  protest  will  be  deemed  to  have  acted 
willfully.  FRA  would  have  to  prove  from  all 
the  pertinent  facts  that  the  employee  willfully 
violated  the  law.  Moreover,  the  absence  of  a 
protest  would  not  be  dispositive  with  regard 
to  the  willfulness  of  a  supervisor  who  issued 
a  direct  order  to  violate  the  law.  That  is,  the 
supervisor  who  allegedly  issued  an  order  to 
violate  wUl  not  be  able  to  rely  on  the 
employee's  foilure  to  protest  the  order  as  a 
complete  defense.  Rather,  the  issue  will  be 
whether,  in  view  of  all  pertinent  facts,  the 
supervisor  intentionally  and  voluntarily 
ordered  the  employee  to  commit  an  act  that 
the  supervisor  knew  would  violate  the  law  or 
acted  with  reckless  disregard  for  whether  it 
violated  the  law. 

FRA  exerdses  the  dvil  penalty  authority 
over  Individuals  through  informal  procedures 
very  similar  to  those  used  with  resped  to 
railroad  violations.  However.  FRA  varies 
those  procedures  somewhat  to  account  for 
differences  that  may  exist  between  the 
railroad's  ability  to  defend  itself  against  a 


dvil  penalty  charge  and  an  individual's 
ability  to  do  so.  First  when  the  field 
inspector  deddes  that  an  individual's  actions 
warrant  a  dvil  penalty  recommendation  and 
drafts  a  violation  report  the  inspedor  or  the 
regional  diredor  informs  the  individual  in 
writing  of  his  or  her  intention  to  seek 
assessment  of  a  civil  penalty  and  the  fact  that 
a  violation  report  has  been  transmitted  to  the 
Office  of  Chief  Counsel.  This  ensures  that  the 
individual  has  the  opportunity  to  seek 
counsel,  preserve  dociunents,  or  take  any 
other  necessary  steps  to  aid  his  or  her 
defense  at  the  earliest  possible  time. 

Second,  if  the  Office  of  Chief  Counsel 
condudes  that  the  case  is  meritorious  and 
issues  a  penalty  demand  letter,  that  letter 
makes  clear  that  FRA  encourages  discussion, 
through  the  mail,  over  the  telephone  or  in 
person,  of  any  defenses  or  mitigating  factors 
the  individual  may  wish  to  raise.  That  letter 
also  advises  the  individual  that  he  or  she  may 
wish  to  obtain  representation  by  an  attorney 
and/or  labor  representative.  During  the 
negotiation  stage,  FRA  considers  each  case 
individually  on  its  merits  and  gives  due 
weight  to  whatever  information  the  alleged 
violator  provides. 

Fmally,  in  the  unlikely  event  that  a 
settlement  cannot  be  reached,  FRA  sends  the 
individual  a  letter  warning  of  its  intention  to 
request  that  the  Attorney  General  sue  for  the 
initially  proposed  amount  and  giving  the 
person  a  sufficient  interval  [e.g..  30  days)  to 
dedde  if  that  is  the  only  alternative. 

FRA  believes  that  the  intent  of  Congress 
would  be  violated  if  individuals  who  agree  to 
pay  a  dvil  penalty  or  are  ordered  to  do  so  by 
a  court  are  indemnified  for  that  penalty  by 
the  railroad  or  another  institution  (such  as  a 
labor  organization).  Congress  intended  that 
the  penalties  have  a  deterrent  effect  on 
individual  behavior  that  would  be  lessened,  if 
not  eliminated,  by  such  indemnificatioa 

Although  informal,  face-to-face  meetings 
are  encouraged  during  the  negotiation  of  a 
dvil  penalty  charge,  the  RSIA  does  not 
require  that  FRA  give  individuals  or  railroads 
the  opportunity  for  a  formal,  trial-type 
administrative  hearing  as  part  of  the  civil 
penalty  process.  FRA  does  not  provide  that 
opportunity  because  such  administrative 
hearings  would  be  likely  to  add  significantly 
to  the  costs  an  individual  would  have  to  bear 
in  defense  of  a  safety  claim  (and  also  to 
FRA's  enforcement  expenses)  without 
shedding  any  more  light  on  what  resolution  of 
the  matter  is  fair  than  would  the  informal 
procedures  set  forth  here.  Of  course,  should 
an  individual  or  railroad  decide  not  to  settle, 
that  person  would  be  entitled  to  a  trial  de 
novo  when  FRA.  through  the  Attorney 
General,  sued  to  collect  the  penalty  in  the 
appropriate  United  States  district  court 

Panalty  Schedules;  Assessment  of  Maximum 
PanaltiM 

As  recommended  by  the  Department  of 
Transportation  in  its  initial  proposal  for  rail 
safety  legislative  revisions  in  1987.  the  RSIA 
raised  the  maxhmun  dvil  penalties  for 
violations  of  the  safety  regulations.  Under  the 
Houn  of  Service  Act  the  penalty  was 
changed  from  a  flat  $500  to  a  penalty  of  "up 
to  $1,000,  as  the  Secretary  of  Transportation 
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deems  reasonable."  Under  all  the  other 
stahites,  the  maximum  penalty  was  raised 
from  $2,500  to  $10,000  per  violatioa  except 
that  "where  a  grossly  negligent  violation  or 
pattern  of  repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,"  a 
penalty  of  up  to  $20,000  per  violation  may  be 
assessed. 

FRA's  traditional  practice  has  been  to  issue 
penalty  schedules  assigning  to-each 
particular  regulation  specific  dollar  amounts 
for  initial  penalty  assessments.  The  schedule 
(except  where  issued  after  notice  and  an 
opportunity  for  comment]  constitutes  a 
statement  of  agency  policy,  and  is  ordinarily 
issued  as  an  appendix  to  the  relevant  part  of 
the  Code  of  Federal  Regulations.  For  each 
regulation,  the  schedule  shows  two  amounts 
within  the  $250  to  $10,000  range  in  separate 
columns,  the  first  for  ordinary  violations,  the 
second  for  willful  violations  (whether 
committed  by  railroads  or  individuals).  In  one 
instance — Part  231— the  schedule  refers  to 
sections  of  the  relevant  FRA  defect  code 
rather  than  to  sections  of  the  CFR  text  Of 
course,  the  defect  code,  which  is  simply  a 
reorganized  version  of  the  CFR  text  used  by 
FRA  to  facilitate  computerization  of 
inspection  data,  is  substantively  identical  to 
the  CFR  text 

The  schedule  amounts  are  meant  to 
provide  guidance  as  to  FRA's  policy  in 
predictable  situations,  not  to  bind  FRA  from 
using  the  full  range  of  penalty  authority 
where  extraordinary  circumstances  warrant 
The  Senate  report  on  the  bill  that  became  the 
RSIA  stated: 

It  is  expected  that  the  Secretary  would  act 
expeditiously  to  set  penalty  levels 
commensurate  with  the  severity  of  the 
violations,  with  imposition  of  the  maximum 
penalty  reserved  for  violation  of  any 
regulation  where  warranted  by  exceptional 
circumstances. 

S.  Rep.  No.  100-153. 100th  Cong..  2d  Sess.  8 
(1987). 

Accordingly,  under  each  of  the  schedules 
(ordinarily  in  a  footnote),  and  regardless  of 
the  fact  that  a  lesser  amount  might  be  shown 
in  both  columns  of  the  schedule,  FRA 
reserves  the  right  to  assess  the  statutory 
maximum  penalty  of  up  to  $20,000  per 
violation  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury.  This  authority  to  assess  a  penalty  for 
a  single  violation  above  $10,000  and  up  to 
$20,000  is  used  only  in  very  exceptional  cases 
to  penalize  egregious  behavior.  Where  FRA 
avails  itself  of  this  right  to  use  the  higher 
penalties  in  place  of  the  schedule  amount  it 
so  indicates  in  its  penalty  demand  letter. 

The  Extent  And  Exerdse  Of  FRA's  Safety 
Jurisdictioa 

The  Safety  Act  and.  as  amended  by  the 
RSLA,  the  older  safety  statutes  apply  to 
"raifroads."  Section  202(e)  of  the  Safety  Act 
"iefines  railroad  as  follows: 

The  term  "railroad"  as  used  in  this  title 
iiieans  all  forms  of  non-highway  ground 
transportation  that  run  on  rails  or 
electromagnetic  guideways.  including  (1) 
commuter  or  other  shori-haul  rail  passenger 


service  in  a  metropohtan  or  suburban  area. 
as  well  as  any  commuter  rail  service  which 
was  operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979,  and  (2) 
high  speed  ground  transportation  systems 
that  connect  metropolitan  areas,  without 
regard  to  whether  they  use  new  technologies 
not  associated  with  traditional  raih-oads. 
Such  term  does  not  include  rapid  transit 
operations  within  an  urban  area  that  are  not 
connected  to  the  general  raifroad  system  of 
transportation. 

Prior  to  1968,  the  older  safety  statutes  had 
applied  only  to  common  carriers  engaged  in 
interstate  or  foreign  commerce  by  rail.  The 
Safety  Act  by  contrast  was  intended  to 
reach  as  far  as  the  Commerce  Clause  of  the 
Constitution  (i.e.,  to  all  railroads  that  affed 
interatate  commerce)  rather  than  be  limited 
to  common  carriers  actually  engaged  in 
interstate  commerce.  In  reporting  out  the  bill 
that  became  the  1970  Safety  Act  the  House 
Committee  on  Interstate  and  Foreign 
Commerce  stated: 

The  Secretary's  authority  to  regulate 
extends  to  all  areas  of  railroad  safety.  This 
legislation  is  intended  to  encompass  all  those 
means  of  rail  transportation  as  are  commonly 
induded  within  the  term.  Thus,  "raihxwd"  is 
not  limited  to  the  confines  of  "common 
carrier  by  railroad"  as  that  language  is 
defined  in  the  Interstate  Commerce  Act 
HJt  Rep.  No.  91-1194. 91st  Cong.,  2d  Sess.  at 
16  (1970). 

FRA's  jurisdiction  was  bifurcated  until,  in 
1988,  the  RSIA  amended  the  older  safety 
statutes  to  make  them  coextensive  with  the 
Safety  Act  by  making  them  applicable  to 
railroads  and  incorporating  the  Safety  Act's 
definition  of  the  term  [e.g.,  45  U.S.C.  16,  as 
amended).  The  RSIA  also  made  dear  that 
FRA's  safety  jurisdiction  is  not  coiifined  to 
entities  using  traditional  railroad  technology. 
The  new  definition  of  "raifroad"  emphasized 
that  all  non-highway  high  speed  ground 
transportation  systems — regardless  of 
technology  used— would  be  considered 
railroads. 

Thus,  with  the  exception  of  self-contained 
urban  rapid  transit  systems,  FRA's  statutory 
jurisdiction  extends  to  all  entities  that  can  be 
construed  as  railroads  by  virtue  of  their 
providing  non-highway  ground  transportation 
over  rails  or  electromagnetic  guideways,  and 
will  extend  to  future  railroads  using  other 
technologies  not  yet  in  use.  For  policy 
reasons,  however,  FRA  does  not  exercise 
jurisdiction  under  all  of  its  regulations  to  the 
full  extent  permitted  by  statute.  Based  on  its 
knowledge  of  where  the  safety  problems 
were  occurring  at  the  time  of  its  regulatory 
action  and  its  assessment  of  the  practical 
limitations  on  its  role,  FRA  has,  in  each 
regulatory  context  dedded  that  the  best 
option  was  to  regulate  something  less  than 
the  total  universe  of  railroads. 

For  example,  all  of  FRA's  regulations 
exclude  from  their  reach  railroads  whose 
entire  operations  are  confined  to  an 
industrial  installation,  i.e.,  "plant  railroads" 
such  as  those  in  steel  mills  that  do  not  go 
beyond  the  plant's  boundaries.  E.g.,  49  CFR 
225.3  (accident  reporting  regulations).  Other 
regulations  [e.g..  49  CFR  213.3,  ti^ck  safety 
regulations)  exclude  not  only  plant  railroads 
but  all  other  raifroads  that  are  not  part  of,  or 


operated  over,  die  "general  raiboad  system 
of  transportation."  i.e.,  the  network  of 
standard  gage  raifroads  over  which  the 
interchange  of  goods  and  passengers 
throughout  the  nation  is  possible — including 
even  certain  railroads  not  physically 
connected  to  the  continental  system,  such  as 
a  freight  raifroad  in  Alaska  with  which  other 
American  railroads  interchange  cars  by 
means  of  intermediate  modes  of  transport 
(Note  that  FRA  proposed  the  "general 
system"  language  now  found  in  section  202(e) 
of  the  Safety  Act  and  its  construction  of  that 
language  is  not  bound  by  construction  of 
similar  phrases  used  in  other  statutes.  e.g.,  46 
U.S.C  151  First  those  similar  phrases  are 
generally  part  of  provisions  in  those  laws 
limiting  their  reach — unlike  that  of  the 
amended  safety  laws — to  "common  carriera 
engaged  in  interstate  commerce.") 

Of  course,  even  where  a  railroad  operates 
outside  the  general  system,  other  railroads 
that  are  definitely  part  of  that  system  may 
hav^occasion  to  enter  the  first  railroad's 
Prop^J^rtM"  •  major  railroad  goes  into  a 
chemical  or  auto  plant  to  pick  up  or  set  out 
cars).  In  Ach  cases,  the  raihoad  that  is  part 
of  the  general  system  remains  part  of  that 
system  while  inside  the  installation;  thus,  all 
of  its  activities  are  covered  by  FRA's 
regulations  during  that  period.  The  plant 
railroad  itself,  however,  does  not  get  swept 
into  the  general  system  by  virtue  of  the  other 
raifroad's  activity,  except  to  the  extent  it  is 
Uable,  as  the  track  owner,  for  the  condition  of 
its  track  over  which  the  other  railroad 
operates  during  its  incursion  into  the  plant 
Of  courae,  in  the  opposite  situation,  where 
the  plant  railroad  itself  operates  beyond  the 
plant  boundaries  on  the  general  system,  it 
becomes  a  railroad  %vith  respect  to  those 
particular  operations,  during  which  its 
equipment  crew,  and  practices  would  be 
subject  to  FRA's  regulations. 

In  some  cases,  the  plant  railroad  leases 
track  immediately  adjacent  to  its  plant  from 
the  general  system  railroad.  Assuming  such  a 
lease  provides  for,  and  actual  practice 
entails,  the  exclusive  use  of  that  trackage  by 
the  plant  railroad  and  the  general  system 
railroad  for  purposes  of  moving  only  care 
shipped  to  or  from  the  plant  the  lease  would 
remove  the  plant  railroad's  operations  on  that 
trackage  from  the  general  system  for 
purposes  of  FRA's  regulations,  as  it  would 
make  that  trackage  part  and  parcel  of  the 
industrial  installation.  (As  explained  above, 
however,  the  track  itself  would  have  to  meet 
FRA's  standards  if  a  general  system  railroad 
operated  over  it  See  49  CFR  213.5  for  the 
rules  on  how  an  owner  of  track  may  assign 
responsibility  for  it.)  A  lease  or  practice  that 
permitted  other  types  of  movements  by 
general  system  raihx>ads  on  that  trackage 
would,  of  course,  bring  it  back  into  the 
general  system,  as  would  operations  by  the 
plant  railroad  indicating  it  was  moving  cars 
on  such  trackage  for  other  than  its  own 
purposes  [e.g.,  moving  cars  to  neighboring 
industries  for  hire). 

It  is  important  to  note  that  FRA's  exerdse 
of  its  regulatory  authority  on  a  given  matter 
does  not  preclude  it  from  subsequently 
amending  its  regulations  on  that  subject  to 
bring  in  raifroads  originally  exduded.  More 


Jfc  Jfc  Jfc  m  M.  gM|  I 
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impOTtant  the  Mlf-impoMd  mttictioBt  on 
FRA's  exerciae  of  ragulatocy  auihority  in  tto 
way  conatrain  ita  axerdae  of  emergency 
order  authority  under  aectkm  203  of  the 
Safety  Act  That  authority  waa  deaigned  to 
deal  widi  imminent  hazaida  not  dealt  widi  by 
exiating  regulationa  and/or  ao  dangeroua  aa 
to  requin  immediate,  ex  paitB  action  on  the 
govemment'a  part  Thna.  a  raflroad  exdnded 
from  the  reach  of  any  of  FRA'a  regulationa  ia 
fully  within  the  readi  of  FRA'a  emergency 
order  authority,  wfaidi  ia  ooextenaive  witt 
FRA'a  atatutory  )nriadiction  over  all 
railroada. 


an  exiating  regulatoqr  oratatotofy 
requirement  Qven  ita  axtiaanUnaiy  nature, 
FRA  haa  need  the  emecgenqr  order  authority 

apariagly. 

PART  21S-IAIIENDE0] 

2.  Part  213  is  amended  as  follows: 
A.  The  ai^rity  citation  for  Part  213 

continues  to  read  as  followK 
Aaterily:  «S  <J-S-C.  4n  nd  438,  as 

amended:  Pub.  L 100-342:  and  49  CFR 

1.40(m). 


WUle  dvfl  penaltiee  are  die  primary 
enfonxment  tool  under  the  federal  raikoad 
aafety  lawa,  more  extreme  measurea  are 
available  nder  oertafai  drcmatanoea.  FRA 
haa  authority  to  iasM  etdac*  dkecting 
compUanoe  widi  the  Federal  RaflnMd  Safety 
Act  the  Haaardow  Materials  Tranaportatkm 
Act  the  older  aafaty  atatutes,  or  regvlationa 
iaaued  under  any  of  Iboae  atatntas.  See  46 
U.S.C  43ns)  and  (d),  and  4g  App.  VAC. 
1808(a).  Such  an  order  may  iaaoe  only  after 
notice  and  opportunity  far  a  heartag  ta  ^ 
accordance  with  the  pcooadotea  aet  forth  in 
49  CaTl  Part  208.  Subpart  C  FRA  inapeclora 
also  have  the  autfacfity  to  iaaae  a  ipedal 
notice  requiring  repairs  wlwre  a  locomotive 
or  M^  cw  is  unsab  for  farther  aervtos  or 
where  a  aegmsBt  of  track  doea  not  meet  the 
standards  far  the  daaa  at  whkfa  tfas  trad(  is 
being  operated.  Sndi  a  special  notice  may  be 
appealed  to  die  regkmal  director  and  the  FRA 
Admhdatrator.  See  4S  CFR  Psrt  216,  Subpart 

FRA  may,  through  the  Attoney  General, 
also  aeek  tajunctive  relief  in  federal  district 
court  to  reatrain  vioiatiaiia  or  enforce  raisa 
issued  under  the  railroad  aafety  lawa.  See  45 
U.S.a  439  and  40  App.  U.S.C  Uia 

FRA  also  has  the  audiority  to  iasae.  after 
notice  and  an  opportunity  for  a  hearing,  an 
order  prohibitii^  an  faidividual  from 
performing  aafety-aenaittve  fuactiona  in  the 
rail  induatry  for  a  apedfied  period.  Thia 
diaqualification  authority  ia  exerdaed  under 
proceduiea  found  at  48  CFR  Part  208.  Subpart 

D. 

Criminal  peraltiea  are  available  for  willful 
violationa  irf  Jie  Hazardoua  Materiala 
TransporUtion  Act  or  iU  regulationa.  See  49 
App.  VSjC  ia09(b).  and  48  CFR  208.131, 133. 
Criminal  penaltiea  are  alao  available  under 
45  US.C  438(e)  for  knowringly  and  willfully 
falaifying.  destroying,  or  failing  to  complete 
recorda  or  reporta  required  to  be  kept  under 
the  varioua  railroad  safety  statutes  and 
regulations.  The  Accident  Reports  Act  45 
U.S.C  39.  also  contains  criminal  penalties. 

Perfaapa  FRA'a  moat  aweeping  enforcement 
tool  ia  iU  authority  to  iaaue  emergency  aafety 
orders  "where  an  unaafe  condition  or 
practice,  or  a  combination  of  unaafe 
conditiona  or  practicea.  or  both,  create  an 
emergency  situation  involving  a  hazard  of 
death  or  injury  to  persons  *  *  *"45UAC. 
432(a).  After  its  issuance,  such  an  order  may 
be  reviewed  in  a  trial-type  hearing.  See  49 
CFR  211.47  and  216.21  through  216.27.  The 
emergency  order  authority  is  unique  because 
it  can  be  used  to  address  unsafe  conditions 
and  practices  whether  or  not  they  contravene 


|2ia.15   lAwsndsil 

B.  Section  213.15  is  amended  by  (1) 
removing  the  paragraph  designator  "(a)" 
before  the  first  paragraph:  (2)  removing 
all  of  paragraph  (b):  and  (3)  adding  at 
the  eiul  at  the  remaining  text  dw 
following:  "See  Appemhx  B  to  this  part 
for  a  statement  of  agency  dvil  penalty 
poUcy." 

C  Appendix  B  to  Part  213  is  revised  to 
read  as  follows: 

Appendix  B  to  Part  213— Schedule  of 
Civil  Penalties^ 


Appendix  8  TO  Part  213— Schedule  OF 
Civil  Penalties^— Continued 


213.S8 

of  eisvsd  feaok; 

nmoN 

213J83   Tmck 

<urt>o> 


Subpart  D-Traok 
213.103    BaHast: 


n     .Tin 

secDon 


Subpart  A-Ganarai: 
213.4(a)  ExoapM 

tack* 

213.4(b)  Excepted 

track* 

213.4(c)  EMoeplwl 

kack* 

213.4M  EaoepM 

track*. 


213.4(S): 

lEaceplad 


2E)nepled 
«ack 

32  Excepted 

track 

213.7 

lOl 


213.9 

Iraok: 


S2.500 
2.S00 
2.500 

2^500 

5.000 
7.000 
7.000 


vtoisiion 


213.11 
neslof  stion  Of 
renewal  o(  track 


$5,000 
5.000 
5,000 

5,000 

7.500 
10,000 
10,000 


213.13 
Meaaurk^ftack 

noturvlerkMd-. 
Subpert  B-Roadbed: 
213  J3    Drakwge. 
213J7 

Vegelalioft 

Subpart  C-Track 


213.53    Gaga. 

21335 

213.57    Curvaa: 


speed  limitations  J 


1.000 
2,500 

2,500 

2.500 
1.000 


5,000 

siooo 


2.500 


2.000 
5,000 

5,000 

^ooo 

5,000 

2,000 


7.500 
7300 


5,000 


213.109 
(a) 


(b)  OiaStbulion 
olSea— __ 

(c)SuMcienl 
numbv  of 


213.1131 
rails. 


213.115  Rai  end 
213.121  (a)  Rai 


213.121  (b)  Rai 
ioints -.«.. 

213.121  (0  Rai 
|oirSi  „.......»».. 

213.121  (d)  Ran 
jcinla 

213.121  (^  Rai 


WMU 


213.121  (f)  Rai 

joinia 

213.121  (g)  Rai 


213.123  Tie 
213.127  Track 


213.133  Turnouts 
and  track 


213.135  Stvitches: 
(a)  Svou^  (8). 
(»«)cNppodor 


213.137  Frogs.- 
213.139    Spring 

rai  frogs  »—.». 
213.141    Self- 

guaided  frogs  ~ 
213.143    Frog 

guard  rais  and 

guard  (aoae; 


Subpart  E— Track 
appliances  and 
track.falated 
devices: 
213.205    De^h^ 
Sut)part  F — IrwpecSon: 
213.233    Track 

Irwpecttons 

213.235    Switch 
arxi  track 


inapections 

213.237 

Inspection  of  raV 
213.239    Special 

InspectkMie 

21X241 


2,500 
5.000 

2,500 

1,000 
2300 

1,000 
2,500 

5,000 

2.500 

2.500 

2.500 

5.000 

2300 

2300 

2300 

5,000 
1.000 

2300 

1,000 

2300 

5,000 
Z500 

5.000 

2,500 

2.500 


2.500 
2.000 

2.000 
2.500 
2.500 

1.000 


5.000 

7300 

5,000 

&000 

5.000 

2.000 
5,000 

7300 

5,000 

5,000 

5.000 

7.500 

5,000 

5.000 

5,000 

7.500 
2.000 

5,000 

2,000 

5.000 

7.500 
5.000 

7,500 

5.000 

5,000 


5.000 
4.000 

4,000 
5,000 
5.000 

^ooo 
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_^  Vp**"}' "?^  •*  ""'""'  SBelnet  an  MMdual 

only  for  a  wilful  vtoiattoa  The  Administrator  reserves 
the  rigfit  to  asaeea  a  peneiiy  of  up  to  $20,000  for 
any  vWaltoo  where  drcumstancea  wananl  See  40 
CFR  Part  209,  Appendbc  A. 

*ln  addHJon  to  aseeesment  of  penalties  for  each 
jnsteiwe  of  nonoomplianoe  with  the  requirenwnls 
MenUfled  by  this  footnote,  track  seomenls  designat- 
ed as  excepted  track  tt«at  are  or  beooriie  Ina^gUe 
kx  such  deaignatton  by  virtue  of  nonoompliMioe  with 
any  of  the  requiremenla  to  which  thia  kMtnote  m>- 
piee  are  aub^act  to  al  other  requiremenu  of  Pwt 
213  una  such  noncompliance  is  remedwd. 


PART  215— [AMENDED] 

3,  Part  215  is  amended  as  follows: 
A.  The  authority  citation  for  Part  215 
continues  to  read  as  follows: 

AudMMlty:  45  U.S.C  431  and  438,  as 
amended;  Pub.  L  100-342;  and  49  CFR 
1.49(m). 


Appendix  B  to  Part  215— Schedule  of 
Civil  Penalties  »— Contintjed 


Section 


{215.7    [Amended] 

B.  Section  215.7  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  B  to  this  part  for  a  statement 
of  agency  civil  penalty  poUcy." 

C.  Appendix  B  to  Part  215  is  revised  to 
read  as  followa: 

Appendix  B  to  Part  215— Schedule  of 
Civil  Penalties  » 


Sectkxi 

Vnlatton 

WHIM 
violtttion 

Subpert  A-General: 

215.9  Movement 

kx  repair 

(a),  (c)  „ 

(•) 
$2,500 

(') 

$5,000 

(b) 

215.11 

Designation  of 

qualified 

persons 

2.500 

5.000 

215.13    Pra- 

departure 

inspection 

2.000 

4,000 

Subpart  B— freight  Cv 

Components: 

215.103 

vBfBwuVQ  WrilOOl. 

(a)  Flange 

Ihtokness 

of: 

(1)  7/8" 

or  less 

but 

more 

than 

»%.' 

2.500 

5.000 

(2)  'M." 

or  less... 

5.000 

7.500 

(b)  Flange 

noignt  ofi 

(1)1V4" 

or 

greeter 

but  less 

than 

1H" 

2.500 

5.000 

(2)  IH" 

Of  fllOf* . 

5,000 

7,500 

(c)Rlm 
tttickness 
of: 
(1) »%." 
orleea 
but 


ttwn 

W 

(2)H"or 


Vtolalion 


(d)  Wheel  rim, 
flange  plate 
hubwMth: 

(1)  Crack 
oflesa 
thani". 

(2)  Crack 
of  1"or 
riKxe 

(3)  Break.. 

(e)  Chip  or 
gouge  in 
flange  of: 

(1)1H" 
or  more 
butlesa 
than 
1H"in 
length; 
and  W 
or  more 
bulleaa 
than 
H"in 


(2)  1H" 
or  more 
in 

length; 
orS" 
or  more 
in  width, 
(f)  SIM  flat  or 
shelled 
ipot(8): 
(1)(i)  One 
spot 


than 
2V4", 
but  less 
than 
3",  In 
length... 
(iOOne 
spots" 
or  more 

m 

length... 
(2)(i)  Two 
ac^oirv 
ing 
spots 
each  of 
wtiich 
is  more 
than  2" 
but  less 
ttian 
2Win 


WWul 


2,500 
5,000 


2,500 


5,000 
5,000 


Appendix  B  to  Part  215— Schedule  of 
Civil  Penalties  »— Continued 


Section 


(I)  Two 

aololrv 

mg 


Violainn 


bott)  of 


are  at 


5,000 
7,500 


5,000 


7,500 
7.500 


M 

apotiB 
»W. 
or  more 
in 


WLooeeon 
axle 

(h) 
Overheated; 
discokxa- 
tkx) 

extending: 
(1)more 
ttwn  4" 
but  less 


2,500 


5.000 


5.000 


7,500 


4W 

(2)4H" 
or  more 
(OWeMed 
215.105 
Defective  axle: 
(a)(1)  Crack  of 
1"  or  lees..... 
(2)  Crack  of 
more  than 


1' 


2.500 


5.000 


5,000 


7,500 


2,500  5,000 


(3)  Break 

(b)  Gouge  in 
surface  tttat 
Istwtwoon 
the  wheel 
seats  arxlie 
moretttan 
% "  in  depth. 

(c)  End  ooMar 
with  crack 
or  break 

(d)  Journal 
overt>eated ... 

(e)  Journal 
surface  has: 
a  ridge;  a 
depression: 
a 

drcumfar*  * 
ential  score; 
oorrugatnn; 
ascratch;a 
contir«uous 


pitting;  rust; 
or  etcliing ... 
215.107 
Defective  plain 
bearing  box: 
general: 
(a)(1)  No 
visMefree 
oil 


WMU 


5,000 

6,000 


2300 

5,000 
5,000 


2,500 


5.000 
6.000 


7300 

e,5oo 


2.500 

2,500 
5.000 


5,000 

7,500 
7300 


5,000 


7300 
8,500 


2.500 


1,500 


5.000 

5.000 
7.500 


5,000 


3.000 
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APPENDIX  B  TO  Part  215-Schedole  of 
Civil  Penalties  »— Continued 


SMtkjn 


(2) 

Lubricating 

pad  dry  (no 

mpreuion 

o(oil 

obaeived 

wtwnpadis 

coov 

praaaed)....... 

(b)  Box  lid  la 
rmasing, 
broken,  or 
opan 
axoaplto 


VIotabon 


aervidng — 
(c)Contain8 
foreign 
matter  that 
can  be 
expected  to 
damage  ttie 
bearing  or 
havea 
detrimental 
eftacton 
the 

lubricaiion 
ofthe 
Journal  and 

bearing— 

215.109 

Defective  plain 

bearing  box: 

journal 

lubrication 

system: 
(a)  Lubricating 
padhasa 


(b)  Lubricating 

scorched, 
burned,  or 
glazed 

(c)  Lubricating 
pad 

contains 
decaying  or 
deteriorat- 
ing fabric 

(d)  Lubricating 
pad  has  an 
exposed 
oantarcore 
or  metal 
parts 

contacting 
the  journal... 

(e)  Lubricating 
pad  is 
missing  or 
not  in 

contact  «Mh 
the  journal.. 

215.111 
Defective  plain 
bearing 

(a)  Mnsing 

(b)  Bearing 
Knar  is 
looaeor 
has  piece 
broken  out. 

(0 

Overtwated..J 


WMIul 
vioMion 


5.000 


7.500 


APPENDIX  B  TO  PART  215— SCHEDULE  OF 

OvH.  PENALTIES »— Continued 


Section 


1,000 


2,000 


215.113 
Defective  plain 
bearing  wedge: 

(a)  MMng — 

(b)  Cracked.-.. 

(c)  Broken. — 
(d)Not 

kicatedin 
its  design 

positton 

215.115 

Defective  roller 

bearing: 

(aMI) 
Overheated. 
(2)0)  Cap 
screiM(s) 

loose 

00  Cap 


VJdatkm 


2.500 


5,000 


1,000 


2.500 


2,500 


2,000 


5.000 


5,000 


2.500 

5.000 
5.000 

2.500 
5.000 


5.000 

7.500 
7.500 

5,000 
7.50C 


lock 
broken, 
missing 
or 
'     Improp- 
erty 

applied. 
(3)  Seal  is 
looaeor 
damaged, 
or  permits 
leakage  of 

hjbricant 

(b)(1)  Not 
inspected 
and  tested 
after 

derailment.. 
(2)l4ot 
disassem- 
bled after 
derailment.... 
(3)  Not 
repaired  or 
replaced 
after 

derailment.... 
215.117 
Defective  roller 
bearing  adapter 
(a)  Cracked  or 

broken 

0))  Not  in  its 

poaitton 

(c)  Worn  on 


215.119 
Defective  freight 
car  tmck: 
(a)(1)  A  skle 
frame  or 
bolster  that 
ia  broken..... 
(2)0)  Side 
frame  or 
bolster  with 
crack  of: 
^-or 
more,  but 
1" 


col- 
or more 


S.000 
2,500 

5,000 


5,000 

5.000 
2,500 


WWful 
violatton 


7.500 
5.000 
7.500 


7.500 

7.500 
5.000 


APPENDIX  B  TO  PART  21 5— SCHEDULE  OF 

Civil  Penalties  >— Continued 


Seclton 


(b)A 

snubbing 
devtoethal 
ia 
Ineffective 


or 
(c)SWe 
bearing(8): 

(1) 
Assem- 
bly 


Vwlatkxi 


2.500 


1.000 

2.500 

2.500 
2.500 

5.0C0 

2.500 

5.000 
2.500 


or 

broken.. 
(2)ln 
contact 
except 

by 
design... 

(3),  (4) 
Total 
dear- 
lat 


5.000 


5,000 


Willful 
vk)lalion 


5,000 


end  or 
at 


5.000 


2.000 


5.000 


5.000 


5.000 


7.500 


5.000 

7.500 
5.000 


nally 
oppo- 
site 

sMes 

of: 

O)more 

ttwn 

y4"but 

not 

more 

thani" 

00 


7,500 


2.500 
5.000 


thani 
(d)Tnjck 
spring(s): 

(1)D0 
not 
main- 
tain 
travel 
or  k>ad.. 

(2) 
Com- 
pressed 
solid 

(3)  Outer 
tnKk 
springs 
broken 
or 

miss- 
ing: 
0)Two 
outer 


7.500 


7.500 


2.500 
5.000 


5.000 


7.500 


2.500 


2.500 


00 

Three 
or  more 
outer 


5.000 


5.000 


5.000 
7.500 


(e)  Truck 
bolater- 
oenter  plate 
interference. 

(f)  Brake 
beam  shelf 
support 


2.500 


5.000 


5.000 


2,500 


5,000 


7,500 


7.500 


5.000 
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Appendix  B  to  Part  215— Schedule  of 
Civil  Penalties  *— Continued 


Section 

Violatkx) 

WMful 
vioiaDon 

215.121 

Defective  car 

body: 

' 

(a)  Has  less 

than2V4" 

clearance 

top  of  ran 

2.500 

5.000 

(b)  Car  center 

amis: 

(1) 

Broken.. 

6.000 

8.500 

(2) 

Cracked 

more 

than  6". 

2.500 

5.000 

(3)  Bent 

or 

buckled 

fnora 

9mn 

ZW'in 

anyO- 

length... 

2.500 

5.000 

(c)  Coupler 

carrierthat 

is  broken  or 

missing 

%500 

5.000 

(d)  Car  door 

not 

equipped 

with 

operative 

safety 

hangers 

5.000 

7.500 

(e)(1)  Center 

plate  not 

property 

secured ......... 

5,000 

7.500 

(2)Portk)n 

missing 

%500 

5.000 

(3)  Broken..... 

5,000 

7,500 

(4)  Two  or 

more 

cracks. 

2.500 

5000 

(f)  Broken 

sidesUI. 

cross- 

t>earer.  or 

body 

bolster 

2,500 

5,000 

215.123 

Defective 

couplers: 

(a)  Shank 

bent  out  of 

alignment ...... 

1,000 

2,000 

(b)  Crack  in 

highly 

stressed 

junctnn 

area. 

2,500 

5000 

(c)  Coupler 

knuckle 

broken  or 

cracked 

2,500 

5,000 

(d)  Coupler 

knuckle  pin 

or  thrower 

that  is 

missmg  or 

inoperative.... 

^500 

5.000 

(e)  Coupler 

rotBin6f  pin 

k>ckthatis 

missing  or 

broken 1 

1,000 

2.000 

Appendix  B  to  Part  215— Schedule  of 
Civil  Penalties  '—Continued 


Sectton 


(f)  Coupler 
with 

following 
cortdHtons: 
lockim 
inoperative; 


protection; 
or  coupler 
took  is 


Vkilatkm 


inoperative. 

bent. 

cracked,  or 

t)roken . 

215.125 
Defective 
uncoupling 

device 

215.127 
Defective  draft 
arrangement 

(a)  Draft  gear 
that  is 
iix>perative., 

(b)  Yoke  that 
is  broken 

(c)  End  of  car 
cushioning 
unit  is 
leaking  or 
inoperative.. 

(d)VertKal 
coupler  pin 
retainer 
plate 

missing  or 
has  missing 

fastr>er 

(e)  Draft  key 
or  draft  key 
retainer  that 
is 

inoperative 
or  missing... 
(f)Fo«ower 
plate  that  is 
missing  or 

broken 

215.129 
Defective 
cushioning 

devKe 

Subpart  C— Restricted 
equipment 
215.203 
Restricted  cars ._ 
Subpart  D— Stencilling: 
215.301    General.. 
215.303 
stencilling  of 
restricted  cars..... 
215.305 
Stencilting  of 
mainlonance-of- 


2,500 

2.500 

2.500 
2,500 

2.500 


Willful 
violalion 


5,000 


5,000 


5.000 
5.000 


5.000 


5.000  7.500 


5,000 

Z500 

2,500 

2,500 
1,000 

1.000 
1.000 


7,500 

5,000 

5.000 

5.000 
2.000 

2,000 
2.000 


>  A  penalty  may  be  assessed  against  an  IndMdual 
only  for  a  wNful  vwlatna  Generally,  when  two  or 
more  vnlations  of  these  regutafkms  are  discovered 
with  respect  to  a  single  freight  car  that  is  placed  or 
conUnuad  in  aenMoe  by  a  ralroad.  the  appropriate 
penalties  set  forth  above  are  aggregated  up  to  a 
maximum  of  $10,000  per  day.  I  towever.  a  faiurs  to 
perform,  with  respect  to  a  particular  freight  car,  the 
predeparture  inspection  required  by  (215.13  of  this 
part  will  be  treated  as  a  violation  separate  and 
distinct  from,  and  in  additk>n  to,  any  sutistantive 


jrtoteUve  oondttkxw  found  on  the  cw.  The  Adminis- 
tatprreaenwa  the  right  to  aaaess  a  penalty  of  up  to 
$20,000  for  aoyviolation  whara  circumetances  wm- 
ram.  See  40  CFR  Part  209,  Appendix  A. 

Failure  to  obeerve  any  oondMon  tor  movement  set 
forth inparagraahe (a) and  (c) of  |215.9  w« deprive 
the  ra<road  of  the  beoefH  of  the  movement-lor-regair 

responsJIMe 


provision  and  make  the  railroed  and  any  n 

urxler  the  parliculw 


individuals  liable  for  penalty 

regulatory  sectx)n(8)  concerning  the  substantive 
drtect(s)  present  on  the  freight  car  at  the  tme  o( 
fnowTwnC 

Main|enance^-way  equipment  not  stendlad  m 
accordance  with  {215.30S  is  subject  to  all  require- 
ments of  this  part  See  {  215.3(cH3). 

PART216-{AMENDED] 

4.  Part  216  is  amended  as  follows: 
A.  The  authority  citation  for  Part  216 

is  revised  to  read  as  follows: 

Autliority:  45  U.S.C.  431,  432,  and  438.  as 
amended;  45  U.S.C.  22-34.  as  amended:  Pub. 
L 100-342;  and  49  CFR  1.49  (c)  and  (m). 

PART  217— [AMENDED] 

5.  Part  217  is  amended  as  foUows: 

A.  The  authority  citation  for  Part  217 
continues  to  read  as  follows: 

Authority:  45  U.S.C  431  and  43a  as 
amended;  Pub.  L 100-342;  and  49  CFR 
1.49(m). 

9217.5    [AiiMnd«d] 

B.  Section  217.5  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  A  to  this  part  for  a  statement 
of  agency  civil  penalty  policy." 

C.  Appendix  A  to  Part  217  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  217— Schedule  of 
Civil  Penalties  * 


Section 


Violation 


217.7    ningof 
operating  njles: 
(a) 


(b) 

217.9    Program  of 
operational  tests  and 


recordkeeping: 
(a).. 


1(c). 


(b)ai 

W- 
217.11    Progrwnof 
instruction  on 
operating  rules: 

(a) 

(b).. 


(c) 

217.13    Annual  report: 

(a)and(c) 

(b)  and  (d) 


$2,500 

2.500 


5.000 

2.500 
1.000 


SJOOO 

2.S0O 
2.500 

1.000 
2.500 


WMful 
violation 


$5,000 
5.000 


7.500 
5.000 
2.000 


7,500 
5,000 
5.000 

2.000 
5.000 


'  A  penal^  may  be 

only  for  a  wilful  violatna  The 
the  ri^ht  to  assess  a  penalty  of  up  to 
any  violation  wher«  circunistances 
CFR  Part  209,  Appendix  A. 


an  individual 


$20,000  for 
See  49 


PART  218-{AMENDEO] 

6.  Part  218  is  amended  as  follows: 
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A.  The  authority  citation  for  Part  218 
continues  to  read  as  follows: 

AutiMMlty:  40  U.S.C.  431  and  438,  at 
amended:  Pub.  L.  100-342:  and  49  CFR 
1.49(m). 


|21M    [AmwMtod] 

B.  Section  218.9  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  A  to  this  part  for  a  statement 
of  agency  civil  penalty  policy." 

C.  Section  218.41  is  revised  to  read  as 
follows: 

{218j«1    NoneompHance  with  hump 
operaHone  rule. 

A  person  (including  a  railroad  and 
any  manager,  supervisor,  ofBcial,  or 
other  employee  or  agent  of  a  railroad) 
who  fails  to  comply  with  a  railroad's 
operating  rule  issued  pursuant  to 
§  218.39  of  this  part  is  subject  to  a 
penalty,  as  provided  in  Appendix  A  of 
this  part 

D.  Appendix  A  to  Part  218  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  218— Schedule  of 
QviL  Penalties  • 


Section 

Violatkin 

WiWul 
violation 

Subpwt  B-Bhie  signal 

pfotecSonol 

218.23    Blue 

lignaidtaplay 

$S.000 

$7,500 

218.25    Workmen 

on  a  main  track  ... 

5.000 

7,500 

218.27    Workmen 

on  track  other 

ttian  main  track: 

(a)  Protection 

proMded 

except  that 

lignalnot 

dtaplayedat 

2.000 

4,000 

(b)  through  (e).. 

5.000 

7.500 

218^    Alternate 

(aHD 

protection 

provided 

except  that 

•ignalnot 

dtaplayedat 

twitch 

2.000 

4.000 

(aM2)  through 

W») 

5.000 

7,500 

(bHD 

protection 

provided 

except  that 

■igntf  not 

dtapi>y«i«t 

2.000 

4,000 

a»<2)  through 

ft>M4) 

5.000 

7,500 

Appendix  A  to  Part  218— Schedule  of 
Civil  Penalties  »— Continued 


Seclkxi 


(c)uaao< 

oer«M 

(d)«m«rg«ncy 


218.30    Remotely 
oomroeea 


(a)  I 
(c). 


1(b). 


Subpart  C— Protection 
oltrainaand 
locomotivea: 
218.35    Yard 


Vtolation 


(a)8nd(b). 

(c) 

218.37   Flag 


(a) 

(b)  and  (c) 

218.39   Hump 

cperationa 

218.41 
Noncompliance 
withhunip 
operationa  njle.... 
Subpart  D—ProMbitton 
against  tanipermg 
with  safety  devwes: 
218.55 
Tampering 
[ReeerMd]: 
218.57    Operating 
or  permittirtg 
operattonof 
dtaabied 
equipment 
[Reserved]: 
(a)  Knowingly 
(b)Wimuny 
218.59    Operation 
oldisabted 
equipTTMnt 
[ResenMdl: 


5,000 
5.000 


5,000 
1.000 


5,000 
1.000 


5,000 
5,000 

5.000 


5.000 


WWful 


7,500 
7,500 


7,500 
2.000 


7,500 
2,000 


7,500 
7,500 

7,500 


7.500 


Appendix  A  to  Part  219— Schedule  of 
Civil  Penalties  * 


Sectkxt 


Subpwtl 


219.101    Akx)hol 
and  drug  use: 
(OEmptoyee 


(»)  Employee 
is  required 
or  permitted 
to  violate 


(iiOFMureto 
exercias 
due 
diligence  to 


VIolatkKi 


•Except  as  provided  for  In  sectton  218.57.  a 

ratty  may  be  assessed  against  an  mdMkjal  only 
a  willful  violatioa  The  AAnintstrator  reserves  the 
right  to  sssess  a  penatty  of  up  to  $20,000  for  any 
vwiation  where  circumstances  warrant  See  49  CFR 
Part  209.  Appendix  A. 

PART  219-(  AMENDED] 

7.  Part  219  is  amended  as  follows: 

A.  The  authority  citation  for  Part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C  431, 437  and  438,  as 
amended:  Pub.  L 100-342:  and  49  CFR 
1.49(m). 

§21».9    [Amended] 

B.  Section  219.9(d]  is  amended  by 
adding  at  the  end  thereof  the  following: 
"See  Appendix  A  to  this  part  for  a 
statement  of  agency  civil  penalty 
poUcy." 

C.  Appendix  A  to  Part  219  is  revised 
to  read  as  follows: 


compliance 
Subpart  C:-Post- 
accMent  testing: 
219.201    EvenU 

for  which  testing 

is  required: 
(i)FMureto 
facHHate 
cortductof 
required 
poet- 
accxlent 
toxicotogical 
test  by 
making 
reasonable 
inquiry  and 
good  faith 
judgments 
with  respect 

0  to 

circum. 
stances  of 
aocklent/ 
incident  by 
failing  to 
takeaH 
practicat>le 
steps  to 
require 
empk>yee 
paiiicipa- 
tkxi;orby 
otherwise 
failing  to 
comply  with 
SubpartC 
such  that 
test  cannot 

tM 

corxJucted... 
(8)  required 
empk>yee 
to  provide 
samples  in 
reliance  on 
SubpwtC 
wtierenol 
required 
(inckKSng 
faikireto 
make 

rsesorMMe 
inquiry  or 


good  faith 

judgment... 


(-) 


(-) 


Willful 
vtolation 


$2,500 


$10,000 


10.000 


5.000 


5,000  7.500 


5,000  10.000 


Fwhwl  Ragtofr  /  VoL  53. 


Appendix  A  TO  Paut  219— ScHouLE  OF 

APPENDIX  A  TO  Part  219-SCHE0Ui£  OP 

Appendix  A  TO  Part  21 9-ScHEOULE  OP 
Own.  Penaltcs  ^— Continuwl 

Civil  Penaltks  »— Contlnuwl 

Civil  Penalties  »— Continued 

VtOWfl 

VtotaSon 

\MMul 
vmaaon 

SecSon 

VIoMon 

ymt 

Secttoe 

VkMion 

vKaaaon 

219.203 
of  RaHrsMls  and 

219,21$    UniMM 
refusals, 

Subpart  F-Pr*. 

Emptoyesa: 
(b)0slayln 

oownng 

WFakireto 
tMe  aoSon 

219J01    Pre- 
employfnent 
<ftruQ  eopeene: 

aoooum 

amployae 
wfio  rakMsa 

(a)Faluwio 

Mars  10 

' 

toprovWe 

pr^ 

raaaonable 
effort».».«.«. 
(OPtaoeof 
seraple 
ooeecwon; 

(d)Falureto 
notify  FRA 

2,500 
2,500 

6,000 
5,000 

eemplee 
(b).(c»Fallur« 
to  provhle 
Smaly 
noNoeand 
proper 

SubpvtO- 

2.500 
2300 

5.000 
SJOOO 

drug  screen 
prtarto 
■iipMyNig 
apptcanlln 
oovwed 
ssrvfoe.». — . 
(bHQFalkjre 

t.SOD 

SfiOO 

AutttorizatKM  to  last 
for  cause: 

topro^da 

prior  NoSoa 
of  dnio 

■ 

•mptoyae 

219.301    Testing 

for  reasonable 
f  mm 

screen  »»„.» 
0) 

2.500 

5.000 

FRA 

kileivention.. 

2.500 

5,000 

Employee 
requkwlto 

219.205   Sample 

subrnM  to  testing 
without 

-a — " 

collection  erxJ 
herKJIIng: 

of  teet 

(c)  FaSum  te 

500 

1,000 

(OFalureto 

cause..  - 

5.000 

7J500 

test  for 

forwero 

219.303    Breath 

WmtHQ 

-  -  -  ■ ... 
specmc 

sulwtMces 

^ 

esfflplee  »«*.» 

2,500 

5,000 

prooeduree  and 

asNquired 

(DFaaurelD 

utaQuerds  .»..».„. 

2,500 

5.000 

by  FRA 

2,500 

gogO 

prowUe 

219J05    Uifna 

(d)Fiaureto 

■ 

Information 

test  procedures 

•h»«W 

and  safeguards.... 

2,500 

5.000 

second  test 

wHh 

1,000 

2,000 

219.307 
Standards  for 

on  positive 

^5oe 

5.000 

(WFaikmto 

urine  assays... 

2.500 

5.000 

219.503 

oboarve 

219.309 

nowncseon; 

other 

Preeumptlon  of 

records: 

rsquins- 

hsiii  eii  III!  ■      ■ 

■npsirmeni, 

(a)  Figure  to 

MMlS  with 

nolioa:  FaSure 

rasped  to 

toprovide 

notice  of 

sarnple 

effective  notk^e 

positive  lest 

ooSecSon, 

of  pretumptton 

and 

marWng  and 

front  poeitive 

opportunity 

2.500 

5.000 

urine  teet 

^509 

5.000 

for 

219.207    FataHty: 

SubpvtE- 

response — .. 

2,000 

4.000 

(a)Faikjreto 

loenDncftDon  off 

(b)  Faibre  to 

contact 

cualodton 

219.401 

and  make 

and  request 

Requirements 

avalablelo 

aasistance 

2,500 

5,000 

forpoiciea: 

FRA 

(b)FalhM«o 

aralurato 

records  of 

nolKyFRA 

adopt  or 

■  . 

where 

publish  or 

conducted 

2,500 

5.000 

inlBnfsntlon 

wholesale 

219.505 

noodod 

2.500 

5,000 

faikmto 

Refusels: 

219.209    Reports 

implemem 

Applicant  who 

oflselsand 

policy 

refueestest 

refusals: 

required  t>y 

(a)Falkjreto 

Subpart  E-. 

5,000 

7.500 

oovsred  service 

2.500 

5.000 

provide 

COFaihMto 

Subpert  G— RMdom 

Islsphonic 

implentent 

(kug  testing: 

report...^........ 

1.000 

2.000 

asto 

210.601    (0 

(b)Falureto 

IndMdual 

Frikjrelo 

prtsvida 

••"ptoy** 

2,500 

5,000 

implement  and/ 

wilflen 

219.407 

orsubmttto 

report 

Attemate 

FRA  for 

(samptas 

poNdes:  Faikire 

not 

toSto 

random  dnjg 

provided) 

1.000 

2,000 

agraemerMor 

tasingpngram 

"* 

ottiar  document 
or  provUe  timely 
notweof 

that  satisfiee 
reQuirements  of 
tt«issubpartMd 

' 

1,000 

2.000 

subpwtH.— 

5000 

7J500 
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988 


Section 


00 

vtotetioo..„ - 

219.603    (i) 
Failure  to 
(acMats 
conductor 
raquirad  random 
drug  taating  by 
taiing  to  talw  aH 
practtcal  steps 
to  require 


Violalion 


)NMhil 


1,000 


partdpsMon  or 
tff  othenMse 
Mlina  to  comply 
wtthSubpertG 
such  ttwl  test 
cannot  bo 

conducted - 

(i)  Required 
employee  to 
provide  samples 
inralanoeon 
■ubpert  Q  baaed 
on  other  than 


gotocHon 

(H)  Required 
employee  to 
submit  to  testino 
without 
observance  of 
procedures  and 
safeguards 
oontoinedin 
subpartsGand 

H 

(iv)FaJlurato 
take  action 
agtfnat 

employee  who 
refuses  to 
provide  sample.. 
(v)Fa«ureto 
provide  timely 
notice  and 
proper  hearing 
NO 


2.500 


2,000 


S  220.7   [Amended] 

B.  Section  220.7  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  C  to  this  part  for  a  statement 
of  agency  civil  peneilty  policy." 

C.  Appendix  C  to  Part  220  is  revised  to 
read  as  follows: 

Appendix  C  to  Part  220— Schedule  of 
Civil  Penalties  ' 


5,000 


5.000 


7,500 


219.605    (1) 
Failure  to 
provide  notice 
of  I 


219.807 
Fakjre  to  retain 
or  provide 
records-.^ - 


5,000 

2,500 

2.500 
1.000 

2.000 
1.000 

1.000 


7,500 

5.000 

5.000 
2.000 

4.000 
2.000 

2.000 


■  A  penrttymey  be  assessed  against  an  mdhwtfaal 
only  to  a  wkil  violation.  The  AdminiiJiratoreMr^ 
the  right  to  assess  a  penalty  of  uPjo»O.MO  »» 
any  violalion  where  circumstances  warrant  See  40 
CfH  Pwt  209.  Appendix  A. 


PART  220-[  AMENDED] 

8.  Part  220  is  amended  as  follows: 
A.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

AutiMrity:  45  U.S.C  431  and  438,  as 
amended:  Pub.  L.  100-342;  and  49  CFR 
1.40(m). 


Section 


220.21    Railroad 

Operating  rules; 

radk)       _^ 

communicatiorts: 

(a) 

(b) 

220.23    PubNcalionof 

radio  information — 
220.25    Instnjction  of 

amployoea 

220.27    Identification.., 
220.29    Statement  of 

lettere  and  numbere 
220.31    Initating  a 

transmisaioa 

220.33    Receiving  a 

transmissioa 

220.35    Endings 


VioMion 


WMful 

violalion 


220.37    Voice  test — 

220.39  Continuous 
monitoring 

220.41  Notification 
on  faiure  of  train 
radto 

220.43 
Communication 
consisteni  with  the 


220.45    CompMe 

communications  _«.. 
220.47  Emergencies.. 
220.40    Switching. 

becking  or  pushing... 
220.51    Signal 

lndfcatior» — ~ 

220.61    Transmission 

of  train  ordara  by 


$5,000 

2,500 

2,500 

5,000 
1.000 

1.000 

1.000 

1.000 

1,000 
5,000 

2,500 
2.500 


2,500 

2,500 
2,500 

5,000 

5,000 

5,000 


$7,500 
5,000 

5.000 

7.500 
2,000 

2,000 

2,000 

2,000 

2.000 
7,500 

5,000 
5,000 


5,000 

5.000 
5,000 

7.500 

7,500 

7,500 


Appendix  C  to  Part  221— Schedule  of 
OviL  Penalties  » 


Secikxi 


221.13  Martdng 
device  dteplay: 

(a)  device  not 
preeent,  not 
displayed,  or  not 
properly 

EM.  '  .        ^ 

Mummaiea .......... 

(d)  device  too 
ckMOtoraN 

221.14  Uvfana 
davtoea:  Use  of 
unapproved  or 
noncomplying  device 

221.15  Marking 
device  inapectior): 

(a)  Failure  to 
inspect  at  crew 
change ~. 

(b),  (c)  improper 
inepection .~. 

221.16  Inspection 
procedure: 

(a)  Failure  to 


Violatkxi 


>  A  penalty  may  be  assessed  against  and  only  for 
a  willful  violation.  The  Administrator  reserves  the 
right  to  assess  a  penalty  of  up  to  $20  000  for  ww 
violatton  where  dreumstances  warrant  See  49  CFR 
Pwt  209.  Appendbi  A. 


PART  221-[AMENDED] 

9.  Part  221  is  amended  as  follows: 

A.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

AiiHiarity:  45  U.S.C  431  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49(m). 

{221.7    [Amandedl 

B.  Section  221.7  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  C  to  this  part  for  a  statement 
of  agency  civil  penalty  poUcy." 

C  Appendix  C  to  Part  221  is  revised  to 
read  as  follows: 


(b) 


221.17    Movement  of 
defective  equipment. 


$5,000 

1,000 

2.500 

2.500 

2.500 

5.000 
^500 


violation 


-L 


$7,500 
2,000 

5,000 

5,000 
5.000 

7,500 
5.000 


>  A  penalty  may  be  assessed  against  an  IndMdual 
only  for  a  willful  violation.  The  Administrator  reserves 
the  right  to  asaees  a  penalty  of  up  to  $20,000  for 
any  Eolation  where  dreumstances  wsrrant  See  49 
OFR  Pwt  209,  Appendb  A.  Where  the  condHions  for 
movement  of  defective  equipment  set  forth  In 
1221.17  of  this  part  are  not  met  the  movement 
constitutes  a  violation  of  1221.13  of  this  part. 


PART  223-(AMENDED] 

10.  Part  223  is  amended  as  follows: 

A.  The  authority  citation  for  Part  223 
continues  to  read  as  follows: 

Autbority:  45  U.S.C  431  and  438.  as 
amended;  Pub.  L 100-342;  and  49  CFR 
1.4g(m). 

{223.7    [Amended] 

B.  Section  223.7  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  B  to  this  part  for  a  statement 
of  agency  civil  penalty  poUcy." 

C.  Appendix  B  to  Part  223  is  revised  to 
read  as  follows: 

Appendix  B  to  Part  223— Schedule  of 
Civil  Penalties  ' 


Section 

Violation 

WMIul 
violation 

223.9    New  or  rebuilt 
equipment 

(a)  Locomotives. 

(b)Cabooaes 

(c)  Paasengw  care.. 

223.11(c)    Existing 

$2,500 
2,500 
2.500 

2.500 

1.000 

2.500 

$5,000 
5.000 
5.000 

5.000 

(d)repeirof 

223.13(c)    Existing 
cabooees 

2.000 
5.000 
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Appendix  B  to  Part  223— Schedule  of 
Civil  Penalties  ^—Continued 


Section 

Violation 

wmu 
violation 

(d)  Rep*  of 

223.15(c)    Existing 

(d)  repair  of 
wirxlow 

1.000 
2,500 

1,000 
500 

2,000 
5,000 
^000 
1,000 

223.17    Identifteation 
of  units 

>  A  penalty  may  be  assessed  against  an  indMduitf 
only  for  a  willful  violatioa  The  Administrator  reserves 
the  right  to  assess  a  penalty  of  up  to  $20,000  for 
any  vNjIation  wtiere  circumstances  warrant  See  49 
CFR  Part  209.  Appendix  A. 


PART  225— [AMENDED] 

11.  Part  225  is  amended  as  follows: 
A.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  38, 42  and  43,  as 
amended;  45  U.S.a  431, 437,  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR  1.49  (c) 

and  (m). 


{22S.29    [Amended] 

B.  Section  225.29  is  amended  by 
removing  the  last  sentence  and  adding 
at  the  end  thereof  the  following:  "See 
Appendix  B  to  this  part  for  a  statement 
of  agency  civil  penalty  policy.  A  person 
may  also  be  subject  to  the  criminal 
penalties  provided  for  in  45  U.S.C  39 
and  438(e)." 

C.  Appendix  B  to  Part  225  is  revised  to 
read  as  follows: 

Appendjx  B  to  Part  225— Schedule  of 
Civil  Penalties  ^ 


Secttoii 

Violation 

WMful 
violation 

225.9  Telephonic 

reports  of  oerUrin 

acddents/inddents.... 

$1,000 

$2,000 

225.11  Reports  of 

accidents/incidents .... 

2.500 

5.000 

225.13  Late  reports 

2,500 

5.000 

225.1 7(d)  Alcohol  or 

2.500 

5.000 

225.23  Joint 

opwaUons «_.. 

(') 

(') 

2.500 

5.000 

225.27  Retention  of 

records 

1.000 

2.000 

■  A  penaIN  may  be  assessed  against  an  individual 
only  for  a  wilful  violatioa  The  AdmmistFBtor  reserves 
the  rioht  to  assess  a  penalty  of  up  to  $20,000  for 
any  violation  where  circumstances  warrant  See  49 
CFR  Part  209.  Appendix  A.  A  failure  to  comply  with 
1225.23  constitutes  a  violalion  of  {225.11.  For  pur- 
posee  of  M225.25  and  225.27  of  this  part,  each  of 
the  following  oonstHutas  a  single  act  of  noncompt- 
anoe:  (1)  A  missing  or  inconvlete  tog  enHy  for  a 
particulw  emplOyee^s  injury  or  iMness;  (2)  a  mining 
or  moomplete  aupplementary  record  of  a  particulw 
employee's  injury  of  iMnees:  or  (3)  a  rrmsing  or 


Inoompleto  annual  summary  for  a  particulw  eslab- 
Wment  Each  day  a  violauon 


PART  228-[AMENDED] 

12.  Part  228  is  amended  as  follows: 

A.  The  authority  citation  for  Part  228 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C  61-e4b.  as  amended;  45 
U.S.C  437  and  438.  as  amended;  Pub.  L  lOO- 
342;  49  App.  U.S.C.  1655(e],  as  amended;  and 
49  CFR  1.49  (d]  and  (m). 

B.  Section  228.21  is  revised  to  read  as 
follows: 

{228.21    CM!  penalty. 

Any  person  (including  a  railroad 
subject  to  this  part  and  any  manager, 
supervisor,  official,  or  other  employee  or 
agent  of  such  a  railroad]  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation, 
except  that  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  ein 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  Appendix  B  to  this 
part  for  a  statement  of  agency  civil 
penalty  policy.  Violations  of  the  Hours 
of  Service  Act  itself  [e.g.,  requiring  an 
employee  to  work  excessive  hours  or 
beginning  construction  of  a  sleeping 
quarters  subject  to  approval  imder 
subpart  C  of  this  part  without  prior 
approval)  are  subject  to  penalty  under 
that  Act's  penalty  provision,  45  U.S.C 
64a. 

C  Section  228.23  is  revised  to  read  as 
follows: 

{228Jt3   Criminal  penalty. 

Any  person  who  knowingly  and 
willfully  falsifies  a  report  or  record 
required  to  be  kept  under  this  part  or 
otherwise  knowingly  and  willfully 
violates  any  requirement  of  this  part 
may  be  Uable  for  criminal  penalties  of  a 
fine  up  to  $5,0(X),  imprisonment  for  up  to 
two  years,  or  both,  in  accordance  with 
45  U.S.C.  438(e). 

D.  A  new  Appendix  B  to  Part  228  is 
added  to  read  as  follows: 

Appendix  B— Schedule  of  Qvil 
Penalties  * 


continues  is  a  sepa- 


Section 

Violation 

Wilful 
violation 

Subpart  B-Records 
and  Reporting: 
228.9  Railroad 

records. 

228.11  Houreof 
duly  records 

$500 
500 

$1,000 
1.000 

Appendix  B— Schedule  of  Civil 
Penalties  '— Continiied 


Section 

Violation 

WMful 
violation 

228.17  Dispatoh- 

er-s  record... 
228.19  Monthly 

reports  of 

excess  service 

500 

1.000 

1.000 
2.000 

-J.^.P**"!''™''  '*  assessed  against  an  indnndual 
only  tor  a  willful  violation.  The  Administrator  reserves 
the  right  to  assess  a  penalty  of  up  to  $20  000  for 
any  violation  where  arcunwtances  warrant  See  49 
CFR  Part  209.  Appendix  A. 


PART  22»-{AMENDED] 

13.  Part  229  is  amended  as  follows: 
A.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  22-34.  as  amended;  49 
App.  U.S.C  1655(e),  as  amended;  Pub.  L 100- 
342;  and  49  CFR  1.49  (c)  and  (g). 

9229.7    [Amended] 

E  Section  229.7(b)  is  amended  by 
adding  at  the  end  thereof  the  following: 
"See  Appendix  B  to  this  part  for  a 
statement  of  agency  civil  penalty 
poUcy." 

C.  Appendix  B  to  Part  229  is  revised  to 
read  as  follows: 

Appendix  B  To  Part  229— Schedule  of 
Civil  Penalties  > 


Sedton 


Violation 


Willful 

violation 


Subpart  A-Oeneral 

229.7    Proljbited  acts: 
Safety  deficiencies 
not  governed  by 
specific  regulations: 
To  be  assessed  on 

relevant  facts — J$1 .000-5.000 

229.9    Movement  of 

p2.000-7.500 

rxxicomptying 
tocorrxjtives 

(') 

(■) 

229.11    Locomotive 

Identification ,„ 

229.13    Control  of 

1.000 

2.000 

locorTX)tives....-    

229.17    Acddem 

2.500 

5.000 

229.19    Prior  Wtfvere... 

^500 
(') 

5.000 
(') 

229.21    Daly 

inspectiort 
(a)(b): 

(1)  Inspection 
overdue 

(2)  Inspection 
report  not 


improperly 
exectked. 
or  not 


2.000 


(c)  knpection  not 
performed  bya 
qualified  person. 


1.000 
1.000 


4.000 


2.000 

2.000 


•      V 


C 


*■  •■^ 
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ApfCNDR  B  To  Part  22»-SCHEDULE  OF 
Qvc  Pgnalties^— Ooninued 


S«olfon 


229^    Poriodfe 
Inapaction  General 

(aKb): 

(l)lMpection 

o^Midue 
P)lnepeOoo 


2.S00 


wMhrfl 


5,000 


APPENDIX  B  To  Part  229— SOMBDU£  OF 
Cml  Penalties*— Continued 


Sectton 


i^  PnMnwBCfliy 


ma 


gove(nore~~ 
229.51    Aluminum 
nwin  iQMWOiri.oi 

229.53  em 

229.55    PMonkaMI. 
229.57    FoundaHoo 


MHeplaoeFaRii 
FRAFeiaO- 
49AbyA^2- 

(OSecoMtoy 
leoordof  ttM 


rapofted  on 
FoJmFRAF 

6180.48A 

229.25   TeelK  Every 
periodfc  Impectlon. 
229.27    Annuel  MM 
229^    BiennM  leeli.- 
229l31: 

fa)  BiennMi 
hydroctatic  tests 
ol  main 

reeanwirs 

9))Bienniel 
hemmar  tests  o( 
main  «aaervoirs.. 
(c)  ONtad  teHtale 
hotee  in  welded 


(d)  Bieraiial  tests 
of  ahaninum 
HMin  raeervolrs. 
229.33    OulofHiee 
cradit...**.»—— ———»»• 


2,500 
IjOOO 
1.000 
1,000 
1,000 

1,000 

2,500 
2.500 

2.500 

2,500 
2,900 

2.500 

2.500 
1.000 


5,000 
2.000 
2.000 
2.000 

2.000 

2.000 

5.000 
5,000 
5.000 

6.000 
5,000 

5.000 

SjOOO 
2.000 


22B.SB 

22Bj81    On* 
228.63    latatl  waXion- 
22944   Plain  bearing. 
229.65    Spring  riggino. 

229.67  TnieJea 

229.09 
229.71 

above  top  Of  ni 

229.73   Wheel  aets — 
229.75   Wheel  and 
tire  defects: 
(a).MSUIMor 
ahaMapot(a): 
(1)  One  spot 
2H"or 
more  but 
Iaaa«wi3' 
InlangVi— - 
(2)0neapa( 
3"  or  mora 
In  lertgth.-~ 
(3)T«« 
adioMng 


ofwMctiia 
2"  or  more 
bi  langai 
bulteee 


2400 


2,500 

2.S00 
2.500 
2,500 

2.500 

2.900 
2,900 

2,500 
2^00 
2.500 
2.50) 

2.5ro 

2,500 
2,500 


2.500 

5.000 


(4)  Two 


Spots  each 

of  wtMch 

areatleaal 

7'inlenolh. 

It  alttier 

8po(la2H- 

oraHMln 


Subpart  C— Safety  Raquira 


229.41    ProtecHon 
against  personal 

injury- 


229.43    Eiawualend 
battery  gaaea 

229.45  General 
condition:  To  be 
asaesaed  based  on 
relevant  facts 

229.46  Braites: 
General 

229.47  Emergency 
brake  valve 

229.49    Main  reservoir 
system: 
(a)(1)  Main 
raaervoir  safety 


2,500 

2.S00 

IJXXV^OOO 
2JSO0 

2.500 

2,500 


S.O00 
5.000 

2.600-7.500 
5.000 
5.000 

6.000 


(b)  Gouge  or  cNp 
Inlarxieof: 
(l)mo 
IM'but 


1H"in 


W'butleea 
than  H"in 

wiUlfi II 

(2)  1H"  or 
mora  in 
tonglh  arvf 
H"  or  mora 

in  width 

(c)  Broken  rim 

(e)  Seam  in  bead-. 
(1)  Flange 
thidaieaa  of: 
(1)  %-  or  less 
but  more 


6XM)0 


6;000 

5.000 
5.000 
5,000 

6.000 

5.000 
SilOO 
5/MO 
5.000 

5.000 
5.000 
5.000 

S^OOO 

SbOOO 


Appbidix  B  To  Part  229— Schedule  OF 
Ovn.  Penalties*— Confifwed 


(2)  »<t«"  or 
(g)  Tread* 


(h)  Flange  haigM 
of: 
(1)1**  or 
but 


1%'. 


<2)1»'or 


(i)  Tire  thickness.... 

(D  Rim  tttickness: 
(1)  Less  than 
1*  inroad 
service  and 
K'tayard 

SSf^WOJ-  ■■■III 


(2)  •%••  or 
leaainroad 


6,000 
7.500 


2.500 


6Xi00 


2.500 


6.000 
6.000 
2,500 


2.500 


5.000 


«V4«'ln 
yardaarvioe 
(k)  Crack  of  less 

thanr 

(1)  Crack  of 

leaathanl' 
(2)Cnokof 
1'  or  more— 

(3)  Break. 

(Q  Ijooae  a^ieal  or 

Ire 

|a9  wvaKiea  iMwei 
or  lira. 
22977    Curreal 


229.79    Third  rail 


229.81    Emergency 

pole;  shoe  insulation . 
229.83    Inaulatkinor 

gruuHdhtg. 


7,900 


229.85    Door  and 
cover  platea  marked 
"Danger".-. — — 

229.67    Hand 
operated  Mritcttea — 

229.89    Jumpers: 
cable  connections: 
(a)  Jumpereand 


guanled 

(b)  CuTKBIiun  ol 


5.000 


7.500 
7.500 
5.000 


5,000 


oorwwclona 

229.01     Motors  and 

generators 

229.03    Safety  cut-off 


220.95    Voning 

229.87   Qfoundng 


s^ooo 

^500 


2,500 

5,000 
2.500 


2.S00 

5.000 
5.000 
2.500 


WWful 


7,900 

6.000 


6,000 

7X00 
5.000 


5,000 

7,500 
7.500 
5,000 


229.00    Sa«e^ 


229.t01    EndkMK 
(a)  Tenperalure 


f^  VMwel  alp/ 
side  protection.. 


2.500 

^soo 

2.S00 

2.S00 

2,500 

2,500 
2,500 


^500 

2.900 

Z500 


5.000 

5.000 

7,500 
7.500 

5.000 

7,500 

SJOOO 

7,500 

2.500 

5.000 

2.000 

4.000 

2.500 

5,000 

5.000 

7.500 

2.500 

5.000 

2,500 

5.000 

5.000 

5.000 

6/XIO 

5.000 
6.000 

5;)oo 

ifiOO 


6j000 
5;0OO 

5.000 
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Appendix  B  To  Part  229— Schedule  of 
Civil  Penalties'— Continued 


Sectkxi 


229.103    Safeworldng 
pressure;  factor  of 
safety 

229.105    Steam 
generator  number  ...„ 

229.107    Pressure 
gauge 

229.109    Safety 


Violatkxi 


229.111    Water-flow 
indteator 

229.113    Warning 
notice „„ 


Slip/slNfe 


229.115 
alarms. 
229.117    Speed 

irxScators 

229.119    Cabs,  floors, 
artd  passageways: 
(a)(1)  Cab  set  not 
securely 
mounted  or 

braced 

(2)  Insecure 
or  improper 
latcfiing 

device 

(b)  Cab  windows 
of  lead 

kxomotive 

(c)Fk>or8, 
passageways, 
and 
compartments 

(d)  Ventilation  and 
heating 
arrangement 

(e)  Continuous 
barrier ..._ 

(f)  Containers  for 
fuses  and 
torpedoes 

229.121    Locomotive 
cab  noise 

229.123    Pitots. 
srKMvpkMrs,  end 
plates 

229.125    Headlights 

229.127    Cab  lights 

229.129    Audible 
warning  device ............ 

229.131    Sanders..- 


2.500 
500 

2.500 
2.500 
2.500 
%500 
2.500 
2.500 


2.500 

2.500 
2.500 

2.500 


WWful 
violation 


Suttpart  P— Oeafgn  Requlramenta 


229.141  Body 
structure,  MU 
kioomotives 


2.500 


5.000 
1.000 
5.000 
5.000 
5.000 
5.000 
5.000 
5.000 


5.000 

5.000 
5.000 

5.000 


2.500 

5.000 

2.500 

5,000 

2.500 

5.000 

2.500 

5,000 

2.500 
%500 
2,500 

5.000 
5.000 
5.000 

^S00 
1.000 

5.000 
2.000 

5.000 


■  A  penalty  may  be  assessed  against  an  indivkluitf 
or«ly  for  a  willful  vidatiorL  Generally,  when  two  or 
more  violations  of  these  regulationa  are  diacovered 
with  reapect  to  a  single  hxomotive  that  is  used  by  a 
railroad,  the  appropriate  penaltiea  aet  forth  above 
are  aggregated  up  to  a  manmum  of  $10,000  per 
day.  Hlowever,  a  failure  to  penorm.  with  reapect  to  a 
particuiar  tocomotive,  any  of  the  inspections  and 
tests  required  under  Subpart  B  of  this  part  win  be 
Ireeled  as  a  violation  separate  and  distinct  from,  and 
in  addition  to,  any  substantive  violative  conditkxis 
found  on  that  kx»motive.  Moreover,  the  Administra- 
tor reserves  the  nght  to  assess  a  penalty  of  up  to 
620,000  for  ar<y  violation  wtiere  circumstances  «var- 
ranL  See  49  Ci^R  Part  209,  Appendbi  A 

Falkxe  to  observe  any  condition  for  movement  set 
forth  in  {  229.9  wiH  deprive  the  railroad  of  the  benefit 
of  the  movement-for.repair  provision  and  make  the 
railroad  and  any  responsitile  individuals  liable  for 
penalty  under  the  particular  regulatory  section(s) 
concerning  the  substantive  defect(s)  present  on  the 


locomothie  at  the  time  of  movement  Faikve  to 
comply  with  f  229.19  will  result  in  the  lapse  of  any 
affected  waiver.  ' 


PART  231^AMENDED] 

14.  Part  231  is  amended  as  follows: 
A.  The  authority  citation  for  Part  231 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  2. 4. 6, 8.  la  and  11-16. 
as  amended;  49  App.  U.S.C  1655(e).  as 
amended:  Pub.  L 100-342;  and  49  CFR  1.49(c) 
and(g). 


S2314>    [Amended] 

B.  Section  231.0  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  A  to  this  part  for  a  statement 
of  agency  civil  penalty  poUcy." 

C.  A  new  Appendix  A  to  Part  231  is 
added  to  read  as  follows: 

Appendix  A  to  Part  231— Schedule  of 
Civil  Penalties  » 


FF<A  safety  appliance 
defect  code  section  * 


110A1    Hand  Brake 
or  Hand  Brake  Part 

Missing ....- 

110A2    Hand  Brake 
or  Hand  Brake  Part 

Broken 

110A3    Hand  Brake 
or  Hand  Brake  Part 

Loose  or  Worn 

110.B1    Hand  Brake 

Inoperative „. 

110.B2    Hand  Brake 

Irwfficient -. 

110.B3    Hand  Brake 

Improperly  Applied.... 
110.B4    Hand  Brake 

InoorracUy  tocated..- 
110.B5    Hand  Brake 
Shaft  WeMed  or 

Wrong  Oimertsion 

110.B6    Hand  Brake 
Shaft  Not  Retained 
in  Operating  Position 
110.88    Hand  Brake 
or  Hand  Brake  Parts 

Wrong  Design 

114.B2    Hand  Brake 
Wheel  or  Lever  Has 
InsuffKient 
Cleerance  Around 

Rim  or  Handle 

114.83    Hand  Brake 
Wheel/Lever 
Cleerance 
Inaufficaent  to 
Vertk:al  Plana 
Through  InsMe  Face 

Of  KnucMe 

120A1    Brake  Step 
Missing  Except  t>y 

Design 

120A2    Brake  Step  or 
Brace  Broken  or 

Decayed 

120A3    Brake  ^ep  or 
Brace  Loose 

120.81  Brake  Step  or 
Brace  Bent 

120.82  Brake  Step  or 
Wrortg  Dimensnns 


Vk>latk>n 


$5,000 


5.000 


Willful 
violation 


2.500 

asoo 

2.500 
2.500 


$7,500 


7.500 


2.500 

5,000 

5.000 

7,500 

2,500 

5.000 

2.500 

5,000 

2.500 

5,000 

5,000 
S.000 
5.000 

5.000 


ZSOO 

5,000 

5,000 

7.500 

2.500 

5.000 

2,500 

5.000 

2,500 

5.000 

2,500 

5.000 

Appendix  A  to  Part  231— Schedule  of 
OviL  Penalties  >— Continued 


FRA  aafely  appliance 
defect  code  aection  * 


120.C1     Brake  Step 

improperly  Applied..^ 
120.C2    Brake  Step 

Improperly  Located... 
120.C3    Brake  Step 

WHh  Less  Than  4' 

Clearanoe  to  VertKal 

flane  Through 

InaideFaceof 

Knuckle 

120.C4    Brake  Step 

Ot>structed  or 

Othenwiae  Unsafe 

124A1    Running 

Board  Missing  or 

Part  Missing  Except 

By  Design..- 

124A2    Running 

Board  Broken  or 

Decayed 

124>3    Running 

Board  Loose 

Preaents  a  Tripping 

Hazard  or  Other 

Unsafe  Conditnn 

124A4    Running 

Board  Wrong 

Material 

124.81     Running 

Board  Bent  to  the 

Extent  that  It  is 


12432    Running 

Bovd  Wrong 

Dimertaiona ..—...... 

124.83    f^unning 

Bowd  Wrong 

Location „. 

124.C1    Running 

Board  Improperty 

Applied ;. 

124.C2    Runnirtg 

Board  Obatnwted.— 
126A1    End  Platfonn 

MttSHig  or  Part 

Except  By  Desgn  ..„ 
126.A2    EndPlattonn 

Broken  or  Decayed- 
126A3    EndPlatfonn 

Loose. 

126.81  EndPlatfonn 
or  Brace  Bent 

126.82  EndPlatfonn 
Wrong  Dinnenstons .- 

126.C1    End  Platform 

Improperly  Appliod—. 
126.C2    End  Platform 

WHh  Leaa  Than 

Required  Cleerance 

to  Vertkad  Plane 

Through  Inside 

Knudde 

126.C3    EndPlatfonn 

•mproperly  Located... 
126.04    EndPlatfonn 

Obstructed 

128.A1     Platform  or 

Switching  Step 

Mining 

128>2    Platfornior 

Switching  Step 

Broken  or  Decayed.... 
128A3    Platform  or 

Switching  Step 


Violation 


128.81    Platfonn  or 
Switching  Stop  Bent  ..J 


2.500 
2.500 


2,500 
2,500 

5.000 
5.000 

2.500 
^500 

2.500 

^5oo 

2.500 

2.500 
2.500 

5.000 
5.000 
^S00 
2.500 
2.500 
2.500 

2,500 
2.500 
5.000 

5.000 

5,000 

2,500 
2.500  1 


WMul 


5,000 
5,000 


5.000 
5,000 

7,500 
7,500 

5,000 
5.000 

5.000 

5,000 

5,000 

5.000 
5.000 

7.500 
7.500 
5.000 
5,000 
5,000 
5,000 

5.000 
5.000 

7.500 

7.500 

7.500 

5.000 
5,000 


m 
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Appendix  A  TO  Part  231— SoHBHitE  OF 
Cml  Penalties  ^—Continued 


FRA  Mtoly  appKwvtt 
dalaet  code  section* 


128.B2    Ptattormor 
SoWching  Slip  Doee 
Not  Meet  the 
Required  tocaUon  or 


128.C1     Platlonn  or 
Switching  Step 
Irnproperly  Applied 

or  Repaired 

128lC2    Plationn  or 
SwitehingStep 
Obstructed ............~..~ 

12101    Switching 
Step  Back  Stop  or 
KKk  Plate  Missing  .„. 

128.D2    Switching 
Step  Not  Munirwted 
VVhen  Required 

123.D3    Norv 
Illuminated  Step  Not 
Painted  Contrasting 
Coior 

130.At    Sill  Step  or 
Additional  Tread, 
Ussing 

130A2    SiNStepor 
Additional  Tread, 
Broken 

130.A3    StHStepor 
Additional  Tread, 
Loose 

130£1    Si«  Slap  or 
Addttional  Tread, 
Bent 

13032    SiHSIapar 
AddWonal  Tread, 
Having  Wrong 
Qmansiona  or 
Improperly  Located... 

130.B3    SiHStep 
Improperly  Appiart.... 

132>1    Side  Missing 
Stsp 

132>2    Side  Door 
Step  Broken 

132A3    SkleDoor 
StepLooee 

132.B1    Side  Door 
Step  Bent 

132£2    Side  Door 
Step  Having  Wrong 
Dimensions 

134A1 


VSolaOon 


134>2 

Broken. 
134  A3 
134.B1    Ladder  Bent... 
134.B2    Ladder 

HsMing  Wrong 

Diroensione 

134JM    Laddsr 

Improperly  Applied — 
134.C2    Ladder 

Hawing  InauMdent 

CKaranrear 

Improperly  Located... 
134.03 


2,500 

2.500 
2,500 
2,500 
2,500 

1,000 
5.000 
5,000 
2,500 
^500 


5,000 

5,000 
5,000 
5,000 
5,000 

2,000 
7,500 
7,500 
SfiOO 
BfiOO 


134.C4 

Wrong  Material 

134i)1     End 

Clearance 

lnsufficient«..»....M.«*» 
138lA1    Laddar  Tiwd 

or  htandhohto 


2,500 

5,000 

2,500 

5,000 

5,000 

7,500 

5,000 

7,500 

2,500 

5,000 

2,500 

S,000 

2,500 

6,000 

5,000 

7,900 

5.000 
2.500 
2,500 

7,900 
5,000 

5/100 

2.500 

5,000 

2,500 

5,000 

2.500 

6,000 

2,500 

5,000 

2.500 

BfiOO 

2,500 

5,000 

5.000 

7,500 

APPENDIX  A  TO  Part  231— Schedule  of 
Civil  Penalties  »— ConHnued 


FRA  safety) 

OvfOCI  oooo 


136A2   UdderTread 
or  HandhoU  Brohsn., 

136A3    Laddar  TiMd 
or  HandhoM  Loose 
Eaoapt  By  Design  — 

136.B1    Laddar  Tread 
or  HandhoM  Bent  to 
The  Extent  That  n 
May  Be  Unsafe 

136.B2    Ladder  Tread 
or  HandhoW  Wrong 


136.C1    Laddar  Tread 

orHandhoM 

Improperty  Appied 

136.C2    Ladder  Tnwl 

or  HwdhokJ  HavMig 

Wrong  Clearance 

136.C3    Ladder  or 

HandhoM  Improperly 

Looatsd 

136.C4    Ladder  Tread 

or  Handhold 

ObelMCied  _».....«._.... 
136X2    Ladder  Tread 

WNhoutFootguards... 
138A1    Hand  or 

Safety  Raihng 

Missing 

136A2    Hand  or 

Safety  Rating 

Broken 

13eA3    Hand  or 

Safety  Rattng  Loose 

Except  by  Design — 
13&B1    Hand  or 

Safety  Raiing  Bent.... 
13BB2    Hand  or 

Safety  Raiing  Wrong 


138.C1    Hand  or 

Safety  Raiing 

Improperly  Appied — 
138X:2    Hand  or 

Safety  Raiing 

Having  Lese  Than 

the  Required 

Chmranc* 
138.03    Hand  or 

Safety  Rattng 

kiyroperly  Located.... 
140>1    Uncouping 

140A2    Uncouping 
Lever  Broken  or 
Qlaoorvwcted. »»..... 

140.B1    Uncouping 
Lsvsr  Bent  WM  not 
Safely  wid 
Reasonably  Function 
As  IntSTKled .....««.».» 

140.C1    Uncouping 
Lever  Bracket  Bent 
LMsrWWNot 
Fimction  Property — 

140.C2    Uncouping 
Lever  Bracket 
Orofcan  or  Mliilmi 

140.01    Uncouping 
Lever  Wrong 


14aD2    Uncouping 
Lever  With  bnproper 
Handle  Clearanoe — 

144A1    Coupler 


5.000 

zsoo 


7.500 
5.000 


2,500 

5,000 

2,500 

6,000 

2.500 

5,000 

2,500 

5.000 

2.500 

sxm 

2,500 

5,000 

2.500 

5.000 

5,000 

5X100 

2,500 
2,500 

2,500 

2,500 

2,500 

2.500 

2.500 

2.500 

2.500 

2.500 

2,500 

2.500 

2.500 
SXXX) 


7,500 

7,500 

5X)00 
5,000 

6.000 

5.000 

5.000 

5.000 
6,000 

5.000 

5,000 

5,000 

5,000 

5.000 

S.000 
7,500 


Appendix  A  to  Part  231— Schedule  of 
OviL  Penalties  »— Continued 


FRA  safet*  applanoa 
delect  code  section* 

Vioiation 

waifui 

vMaaon 

144.B1    Coupler 

Height  lncorrw:t 

2,500 

5,000 

144.C1    Coupler 

2,500 

5,000 

145>1    KickPMes 

Missing.- 

2,500 

5,000 

14SJK2    KickFMes 

Broken 

^500 

5,000 

145.B1    KickPlBiM 

2.500 

5,000 

145.B2    KiOkPliSes 

Improper  Clearance.... 

2.500 

5,000 

145.B3    KiOkPlalas 

Insecure  Or 

Improperly  Appied 

2.500 

5.000 

146>   Notk:eor 

StencH  not  Posted 

on  Cabooses  with 

Running  Boards 

R6fTK)V6d».. .......... 

500 

1.000 

146.B    Safe  Means 

not  Provkted  to 

Clesn  or  Maintain 

Windows  of 

Caboose  

1.000 

2,000 

>A  penalty  may  be  assessed  againat  an  individual 
only  for  a  wibful  violation.  The  Admnalrator  reeorvoi 
the  right  to  assess  a  penalty  of  up  to  SZOjOOO  for 
any  violatkx*  wtiew  circumstarxses  wswant  See  49 
CFR  Pan  200,  Appendix  A 

*  This  schedule  uses  section  numbers  from  FRA's 
Safety  Appkanoe  Defect  Code,  a  restatement  of  the 
CFR  text  m  •  reorganized  format  For  convenier>ce. 
and  as  an  exoapQon  to  FRA's  general  pokey,  penalty 
citations  wii  cite  the  defect  code  ra*«sr  than  ttie 
CFR.  FRA  reserves  the  right,  shoiAl  itigation 
become  necessery.  to  sut>stitute  in  its  complaint  the 
CFR  and/or  statutory  citalion  m  place  of  Hie  defect 
code  section  citad  in  the  penalty  demand  letter. 


PART  232-(AMENDEDl 

15.  Part  232  is  amended  as  follows: 

A.  The  authority  citation  for  Part  232 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C  1.  3.  5.  &  »-lZ  and  18. 
as  onended:  <9  App.  U.S.C  185S(e).  as 
amended;  Pub.  L  100-342:  and  49  CffL  1.49  (c] 
mdtg). 

S232.0    [Amwidad] 

B.  Section  232.0  is  amended  by  adding 
at  the  end  thereof  the  following:  "See 
Appendix  A  to  this  part  for  a  statement 
of  agency  dvil  penalty  policy." 

C  Appendix  A  to  Ihut  232  is  revised 
to  read  as  follows: 

Appendix  A  TO  Part  232— Schedule  of 
QviL  Penalties  * 


Coctton 


232.1    Powsr  brakes, 

tnntnurti  \ 
232J 

23^^ 


brake  syslema 


SSXXX) 

2.500 

2.500 


$7,000 
5.000 

5.000 


Appendix  A  to  Part  232— Schedule  of 
Civil  Penalties  »— Continued 

Appendix  A  to  Part  232— Schedule  of 
Civil  Penalties  ^-Continued 

Appendix  A  to  Part  232— Schedule  of 
Civil  Penalties  '—Continued 

Violaaon 

WSful 
violatDn 

Section 

Violation 

WNHul 
viounion 

Section 

Violation 

Wilful 

Rules  for  bispecOoru 
Testing  and 
Maintenance  of  Air 
Brake  Equipment 

232.10    Goniaral 

2,500 
2.500 

asoo 

2,500 

2.500 

1,000 

1,000 
2,500 
2.500 
2.500 

2,500 

2.500 

2.500 

2.500 

2.500 
2.500 

5,000 

5,000 
5.000 

5.000 

5,000 

2,000 

2.000 
5.000 
5.000 
5.000 

5.000 

5.000 

5.000 

5,000 

5,000 
5,000 

(6)  Compraasor 
governor  when 
used  in 

2,500 
1.000 
2.500 

2,500 
2,500 

2,500 
2,500 
2.500 

10,000 
5X)00 

2,500 

5.000 
5.000 

5.000 
5.000 

5,000 

5,000  1 

5,000 
2,000 
5,000 

5,000 
5.000 

5.000 

5.000 
5.000 

(1) 
10.000 

5.000 

7.500 
7.500 

7.500 
7.500 

7.500 

7,500 

(2)(n  Care  added 
atatenninal 
and  have  not 
been  charged 
and  tested 

(iO  Care  added  at 
aterminal  w«] 
have  not  been 
charged  and 
tested            ,, 

i 
1 

5,000 

1 

J            S.000 

SXXX) 
2.500 

5,000 
5J0OO 

a5oo 

1.000 
1.000 

5000 

SOOO 
2.S00 

5,000 
^500 

automatic  air 
brake  system  — 
(k)  Communicating 

(QEnginaman 
taking  charge  of 

7,500 

(b)  Air  brake 
equipment  not 
inspadador 
tasted  to  assure 

7.500 

K  is  in  a  safe 
and  suitable 

(3)  Brake  pipe 
pressure 
restored  at  the 
rsar  of  freight 
train — 

(e)(1)  Transfer 
train  and  yard 
train  rrovements. 

(2)  Transfer  train 
and  yard  train 
movements 
exceed»«g20 

oondiSon 

(c)  ComproBsor 
not  tested  for 
capacity 

(d)  Main  reservoir 
not  tested 

(m)  Drain  cocks 
on  air 

compressors  o( 
steam 

7,500 

(i4  Air  preesure 
regulating 

devices 

23^11    Train* 
brska  system  tests: 
(b)  CommunKaiing 
signal  system 
on  passenger 
train 

(e)  Air  gauges  not 

inaccurate  not 

repairador 

1  eplaced......«»»«.. 

5.000 
7.500 

(fHD  OperatiBg 
portion  of  ar 
brake 

(fl  Locomotives, 
care  or  train 
standing  ona 
yard 

(c)  Effective  and 
operative  air 
brtftea 

(d)  Condensalkxi 
from  yard  line  or 
motive  power 

232.12  Initial  terminal 
road  train  air  brake 
tests: 

(a)  Total  faikra  to 
perform  initial 
tsmwiritaat 

(b)  1.000  mile 
inspection  not 

(c)HD  partial 
faihireto 
perform  initial 
terminal  test 

232.13  Road  train 
aiNj  mtermeoMte 

brake  tests: 
(a)  Passenger 
trains: 

locomotive  is 
detached 

7,500 
5.000 

coNectors,  and 
filters  not 
cleaned, 
repaired,  and 

tested 

(2)  Hand  brakes, 
parts  and 

(h)  Oevtoe  is  used 
tocomplywith 
test  requirement . 
232.14    hibound  brake 
equipment 
inspectkxi: 

inspected  or 
suitably 

stenciled 

(g)  Date  of  testing 
or  cleaning  of 
airbrake 

displayed  in  the 
cab 

trains  upon 
arrival  at 

terminals 

(b)  Special 
inslnjctnns 
provklelor 
immediate  txake 
inspection  and 
repavs....».......».., 

23^15    DouMe 
headkig  and  helper 
sennce: 
(a)  Engineman  of 
thelaadkig 
tocomotive  Shan 
operate  the 
brakes.... 

(b) 

pnaumalic  brake 
valve-  .._ _. 

232.16  Running  tests.- 

232.17  Freight  and 
passenger  train  car 
brakes: 

(a)  Teating  and 
repairing  brakes 
oncarewNlein 
at)op  or  on 
repair  track: 

(l)Pafiodk: 
attention  on 
freight  car  air 
brake  equipreant 
while  car  la  on 

repair  track . 

(2)(i)  Single 

Of  fioiglit 
care 

2.000 
ZJOOO 

(h)(1)  Minimum 
brake  cylinder 
piston  travel 

(2)  Maximum 
brake  cylinder 
piston  fravel 
excessive 

7.500 

(i)(1)  Foundatkx) 

brake  ngging, 
safety  supports 
and  brake  shoes . 

(2)  Foundatkyi 
brake  rigging  or 
safety  supports 
have  improper 
clearance  to  the 
rails....- 

0(1)  Main 
reservoir 

(b)  Freight  trains: 
tocbmoUveis 
detached 

(c)(1)  Locomotive 
orcabooeeia 
changad.  or  one 
or  more  cars  are 
cut  off  from  the 
rear  and  or 
headend    . 

(2)  Brake  pipe 
pressare 
restored     _. 

7.500 
5,000 

(2)  Brake  pipe 

leakage 

(3)  Brake  cylinder 

(3) 
Bedrepneuma- 
nc  appNcaaon 
and  roloaso  test.. 

(d)(1)  Care  are 
added  at  a  point 
other  thana 
terminal 

(4)  Main  reaarvoir 
safety  valve 

(5)  Governor 

7.500 

5,000 
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APPENDIX  A  TO  Part  232— Schedule  of 
Civil  Penalties  »— Continued 


Section 

Vioialton 

WMM 
violation 

(D  Repair 

toacktaait 

of  freight 

cara 

2.500 

5,000 

(i)  Single  car 

teatingof 

freight  care. .. 

2.500 

5,000 

Ov)Caria 

f0l6MOd 

fromathop 

orfvpair 

2.500 

5.000 

(bKD  Brake 

ec^iipnient 

on  cere 

paaaengnr 

cars 

2.500 

5.000 

(2)  Brake 

equipment 

on 

peaeenger 

can 

4.000 

6,000 

232.19    End  ol  train 

device: 

(a)  Location  o( 

front  unit  and 

rear  unit 

2.500 

5.000 

(b)  Rear  unit 

2.500 

5.000 

(c)  Reporting  rate... 

2,500 

5.000 

(d)  Operating 


(e)  Unique  code . 

(f)  Front  unit 

(g)Radto 

equipment  — 
(h)  loapectfajn — 


2.500 
%500 
2.500 

2.500 
2.000 


5.000 
5.000 
5.000 

5,000 
4.000 


«A  penelty  may  be  aaaeaaed  againat  an  mdhrtAMl 
only  lor  a  «AW  vioiatton.  The  AdmrtstratorrMwrvM 
ttw'ri^  to  aaaeta  a  penalty  o»  up  to  $20.M0  tar 
— '  violation  where  drcumatances  warrant  See  49 
I  P«»t  209,  Appendn  A. 


any  v 
CFRl 


PART239-(AMENDED] 

16.  Part  233  is  amended  as  follows: 

A.  The  authority  citation  for  Part  233 
continues  to  read  as  follows: 

AuUiority:  49  App.  U.S.C.  26.  as  amended: 
49  App.  U.S.C.  1655(e).  as  amended:  45  U.S.C 
431, 437.  and  43a  as  amended:  Pub.  L 100- 
342:  and  49  CFR  1.49  (f).  (8)<  and  (m). 

{233.11    [AiMtMtod] 

B.  Section  233.11  is  amended  by 
removing  the  last  sentence  (whidi 
begins  "See")  and  adding  at  the  end 
thereof  the  following:  "See  Appendix  A 
to  this  part  for  a  statement  of  agency 
dvil  penalty  policy." 

C  A  new  Appendix  A  is  added  to  Part 
233  to  read  as  follows: 


Appendix  A  to  Part  233— Schedule  of 
Civil  Penalties' 


Sectton 

Violation 

wimji 
violstton 

233.5    AockJents 

resulting  frxxn  signal 

faikjre 

$2,500 

$5,000 

233.7    Signtflaikra 

reports ..«.«...««—....-" 

5.000 

7.500 

233.9    Annual  reports... 

1.000 

2.000 

>  A  penelty  may  be  asaeseed  against  sn  IndMAiai 
only  tor  a  tmJi  ^tiMon.  The  Administrator  rwgrvee 
the  right  to  assesa  a  penalty  of  up  to  $20,000  tor 
WW  ^notation  where  circumstances  warrant  See  49 
CFH  Part  209,  Appendix  A. 

PART  23&-[AMENDED] 

17.  Part  235  is  amended  as  follows: 
A.  The  auAority  citation  for  Part  235 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  26.  as  amended; 
49  App.  U.S.C  1655(e).  as  amended:  45  U.S.C 
431, 437,  and  438,  as  amended:  Pub.  L.  100- 
342:  and  49  CFR  1.49  (f),  (g).  and  (m). 


§235.9    [AmMtdsd] 

B.  Section  235.9  is  amended  by 
removing  the  last  sentence  (which 
begins  "See")  and  adding  at  the  end 
thereof  the  following:  "See  Appendix  A 
to  this  part  for  a  statement  of  agency 
dvil  penalty  policy." 

C.  A  new  Appendix  A  is  added  to  Part 
235  to  read  as  follows: 

Appendix  A  to  Part  235— Schedule  of 
QviL  Penalties' 


Section 

Vkilatton 

WMM 
violation 

235.5    Changes 
requiring  filing  o« 
apptcation 

$5,000 

$7,500 

>  A  penalty  may  be  assessed  against  an  indM(kMl 
only  lor  a  willful  viotation.  The  Administrator  reserves 
the  right  to  assess  a  penalty  o(  up  to  $20,000  tor 
any  violation  where  circumstances  warrant  See  49 
CFR  Part  209.  Appendoc  A. 


PART  236~(AMENDED] 

la  Part  236  is  amended  as  follows: 

A.  The  authority  dtation  for  Part  236 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  26.  as  amended: 
49  App.  U.S.C.  1655(e).  as  amended;  45  U.S.C. 
431.  437.  and  438.  as  amended:  Pub.  L.  100- 
342;  and  49  CFR  1.49  (f).  (g)<  and  (m). 

B.  Section  236.0  is  amended  by 
revising  the  section  title  and  adding 
paragraph  (f)  to  read  as  follows: 

§236.0    AppHcaMtty.  mMimm 
raqulTMnants.  and  cM  penaiUM. 
•        •        *        *        * 

(f)  Any  person  (induding  a  railroad 
sub|ect  to  this  part  and  any  manager, 
supervisor,  offidal  or  other  employee  or 


agent  of  such  a  railroad]  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  dvil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation, 
except  that  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and.  where  a  grossly 
n^^ent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  Appendix  A  to 
this  part  for  a  statement  of  agency  dvil 
penalty  poUcy. 

C.  Appendix  A  to  Part  236  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  236— Civil 
Penalties  * 


Section 


Violation 


WiHful 
violation 


Subpart  A— IMee  and  kistructlone— AS  Systema 


Genemt 

236.0  Applicability. 
fnmimufTi 
requifwnonts ■ 

236.1  Plans,  whera 
kept.. 


238.2  Grounds 

236.3  Locking  of 
aigrwl  apparatus 
housings: 

(a)  Power 
intertocking 
machine  cabinet 
not  secured 
against 
unauthorized 
entry 

(b)  ottMT  violatxxis 

236.4  Interference 
with  normal 
functioning  of  devk:e 

236.5  Design  of 
control  circuits  on 
ctoaed  Circuit 


$2,500 

1.000 
1.000 


$5,000 

2.000 
2.000 


236.6  HandK)perated 
awitoh  equipped  with 
switch  circuit 
controller ._ 

236.7  Circuit 
controller  operated 
t>y  swHch-and-tock 
movement 

236.8  Operating 
characteristics  of 
electro^nagnetic. 
electronic,  or 
electrical  apparatus ... 

236.9  Selection  of 
circuits  through 
irKScatingor 
anrHirwiating 
instrumertts ». 

236.10  Electric  tocks. 
toroe  drop  type; 
where  required  — 

236.11  Adjustment 
repair,  or 
replaoement  of 
component „ 


2.500 
1.000 


5.000 
1.000 
1.000 
1.000 

1.000 

1.000 
1.000 

2.500 


5.000 
2.000 


7.500 
2.000 
2.000 
2.000 

2.000 

2,000 
2.000 

5,000 
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Section 


236.12    Spring  switch 


w^Mre  required 

236.13  Spriag  switch; 
aalDctionof 
control  circuits 
through  dreuit 
corMroNer 

238.14  Spring  awitch 
signal  prolactiort; 
raquiremenls.....»«».. 

236.  tS    TlmetaMa 
inslnictiui  w~M.........». 

23&te  ClecSib  lock, 
main  track  raleaaing 
circuit 

(a)  Elecfrk:  tock 
releasing  circuit 
on  main  track 
extends  into 
fouling  circuit 
wtiere  turnout 
not  equipped 
with  derail  at 
dearanoa  point 
either  pipe- 
conneded  to 
switch  or 
ifKiependontiy 
tocked, 
electrically 

(b)  other  violations 
236.17    Pipe  for 

operating 

oonnectiona, 

rsquwements 

Romhmy  Signals  and 

OabSignala- 
2MJ>1    Location  of 

roadway  signals 

236.22    Semaphore 


1,000 

1,000 

1,000 
1,000 


wwm 


Appenooc  A  TO  Part  236— Civil 
Pemalties '—Continued 


Section 


2,000 

2.000 

aooo 

2,000 


2,500 

1.000 


1,000 


1.000 


5,000 
2,000 


2.000 


2.000 


(b)  Track  relay  not 
in  da  ertergiMd 
position  or 
devksethat 
functkxwas 
track  relay  not 
in  its  ntost 
restriclkw  state 
wlwn  kain. 
tooomoSve.  or 
car  occupies 
any  part  of  track 
circuit,  aticept 
fouKiM  anrtinn 
of  turnout  of 
hand-operated 
fnairHreck 


Vtolatkxi 


(c)  other  violaltons 
236.52    Relayed  cut. 


236.53    Track  drcuM 
teed  at  grade 


dearaitce  to  ottter 

obiects  ».«..»....»......«•.. 

1,000 

2.000 

236.23    Aspects  ««d 

indlcatkjns 

1,000 

2.000 

236.24    Spacing  of 

roadway  signals .»..»«. 

%S00 

5.000 

device,  irwintenanoe .. 

1.000 

2J0OO 

Track  Oojils- 

236.51    Track  circuit 

(a)  Shunt  fouing 

circuit  used 

permisswie 

turnout  greater 
thM45nipi> 

2,500 

5,000 

23634   Minimum 
length  of  track  drculL. 

238.55  Oeadsectnn; 
maximum  length  .»«•« 

236.56  Shunting 

236.57  Shunt  Md 

fouling  wirsa: 
(a)  Shunt  or 
touing  wires  do 
not  consist  of  at 
least  teio 


^500 
1.000 

1.000 


1,000 
1.000 
1,000 
2,500 


WWIul 


Appendoc  A  to  Part  29&— Cml 
Penalties '—Continued 


Section 


conductors.. 
(b)< 

236.56    Turnout, 
tauing  section: 

(a)  Ran  ioint  in 

sfHint  fouling 

section  not 
.-  — .,  -. 
Donaea..». .».. 

(b)  other  vtolatton* 
236.58    InsulaledrM 

joints.. 


236.60    Switch 
shunting  dreuM;  use 


MftmarN/CMMaa— 

238.71    Signal  wires 

onpotoKneand 

aerial  cabto 

236.73    Open^wirs 


clearance  to  other 
circuits 

236.74    Protection  of 
insulated  wire;  spNce 
in  underground  wire... 

236.76    Tagging  of 
wires  and 

interlerefKe  of  wires 
or  tags  with  signal 
apparatus 

Inapactiona  and  Taata; 
AMSyalama — 

236.101    Purpose  of 
inspection  and  teels; 
removal  from  service 
or  relay  or  device 
failing  to  meet  test 
reqiMemervts — .*—*. 


2,500 

1.000 


2,500 
1J0O0 

ijno 

2,500 

1.000 

1.000 
1.000 

1.000 


5,000 

2A)00 

zooo 


2.000 
^000 
2.000 
5,000 


236.102   SeRM«ihore 
or  search^^  signal 


236.1W_SwMch  circuit 
conlioSer  or  point 


236.104    ShwN  fouing 
dfcuii 


Vnlalnn 


236.105  Electric  tock. 

238.106  Reteyt™.™ 

236.107  Ckound  teats. 
236.106    Insutetton 

reaiitance  teats, 
«Mrea  in  trunking  and 
rrtitoi 
WOroM 

permitted  to 

function  on  a 

oorKtudor 

having  insulatnn 


2.500 


S.000 
2.000 


5.000 
2JXX) 

2J)00 


5.000 


2.000 


^ooo 


zooo 


2.000 


200.000  ohms-„ 
(b)  other  vioMions. 
236.109    rvne 


1M0 


1.000 

1.000 
1J000 
1,000 
1.000 


relays  and  Iming 


236.110    Resuttsof 
tests _..._........„... 


2.500 
1,000 


1,000 
1.000 


2J000 


ijaoo 

£000 

tjno 
tooo 

2,000 


5,000 
2JK0 


2JOO0 
2,000 


Subpart  »-AutomaUc  Btook 


236J»1    Track  drcuS 

control  of  signals 

236.202    Signal 

gomming 

movements  ovr 

handoperalad 


236.203    Hand- 


tracks;  protection... 
23S.2D4    Track 
signated  tor 
movements  in  twih 
dirscSons. 
requiremente...««« 

236.205  Signrt 
control  circuits; 
requiremante.....,....^ 

236.206  Battery  or 
power  supply  with 
respect  to  relay; 
location — , 


1.000 

IfiOO 
1,000 

1,009 
1.000 

1.000 


2.000 

2J1O0 
2,000 

2AW 
2AI0 

ZOOO 


236.207    Etoctrictock 
on  hand-operated 


S.000 


(a)  Approach  or 
timetockingof 
electric  lock  on 
hand-operated 
switch  can  be 
defeated  by 
unaultwrized 
use  of 
emergency 
doMcewMchis 
not  kept  sealed 
inthenorv 
release  position .... 

(b)  other  violatnns  J 


2.500 
1,000  1 


5.000 
2,000 


■'C 
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APPENDIX  A  TO  Part  236-Ovil 
Penalties  »— Continued 


Section 


236.301  Where 
signala  ahaN  be 
provided 

236.302  Track 
cJrcuMs  and  route 
locking 

236.303  Control 
circuils  for  signals, 
selactton  through 
ckcutt  controller 
operated  by  switch 
points  or  by  siwitch 
locking  mechanism.... 

236.304  Mechanical 
locking  or  same 
protectk>n  affected 
t)y  circuits — •*' 

238.305  Approach  or 
time  kicking 

236.306  Facing  point 
lock  or  swltch-and- 
tock  movement 

236.307  mdMMtton 
tocking: 

236.306    Mechancal 
or  elactric  tocking  or 
electric  circuits; 


236.309  Loasof 
shunt  protection: 
where  required: 

(a)  Loss  o(  shunt 
of  five  secoTKJs 
or  less  permits 
release  of  route 
tocking  of 
power-operated 
•witch,  movable 
point  frog,  or 
derail - 

(b)  Other 
violations 

236.310  Signal 
governing  approach 
to  home  sifffwl 

236.311  Signal 
control  circuits, 
aelectton  through 
track  relays  or 
devwes  functtoning 
as  track  relays  and 
through  signal 
mechanism  contacts 
and  time  releases  at 
automatic 
Intertocking. 

236.312  Movable 
bhdge.  intertocking 
of  signal  appliances 
with  brklga  devkses: 

(a)  Emergertcy 
bypass  switch  or 
devtoenot 
tocked  or  sealed. 

(b)  other  vtolattons 


Vtolation 


1.000 
1,000 


1.000 

1.000 
1,000 

1,000 
1.000 


WiMul 


2,000 
2.000 


2,500 
1.000 

1.000 


2.000 


2,000 
2.000 


^ooo 


^ooo 


1.000 


5.000 
2,000 

2.000 


Appendix  A  to  Part  236— Civil 
Penalties  '—Continued 


SM«on 


^ooo 


2.500 

1.000 


5.000 
2.000 


236.314    Electric  took 
for  handKiperated 
switch  or  derail: 
(a)  Approach  or 
time  tocking  of 

hand-operated 
•wMch  or  derail 
can  be  defeated 
t>y  unauthorized 
uaeof 
emergency 
davtoe  which  is 
not  kept  sealed 
in  norwelease 
pcaition ..__..~_... 


(b) 

Ruheand 
tns&ucikjfta— 

236.326   Mechantoal 
tocking  removed  or 
disarranged: 
requirement  for 


movements  ttwough 
kilorlockirtg  ..._«...__ 
236J27    Switch, 
movable  point  frog 
or  spMiMUM  derail— 

236.328  Plunger  of 
Tacmg-poaii  ~..~™....™ 

236.329  Bolttock 

236.330  Locking  dog 
of  swMch  and  tock 
movement ................. 

236.334    PoM 


236.335  Doga,slopa 
and  tnvmione  of 
mechanical  locking .... 

236.336  Locking  bed.. 

236.337  Locking 
taceaof  mechanical 
locking:  flL»..*.»....*...... 

236.338  Mechanical 
tocking  raquirad  In 
accordance  with 
tocMrtg  sheet  and 
dog  chart..- — ».„..~.. 

236.339  Mechanteal 
tocMng:  maintenartce 
requirements 

236.340 
Electromechanical 
interlocking  maclwM: 
tocking  between 


mechanical  levers ...» 

236.341  Latch  shoes. 
rocker  Inks,  and 
quadrants 

236.342  Switch  circuit 


InsfMcton  ana  Test*— 

236.376  Mochanfcsl 
tocking — 

236.377  Approach 

tocking 


2.500 

1.000 


236.378  Time  tocking. 

236.379  Routs 
tocking. 


236.380    Indtoatton 
tocMng.. 


236.381    Traffto 
tocking 


WRHul 
vioiatton 


5.000 
ZJOCO 


1.000 


1.000 

1.000 
1.000 


1.000 
1.000 


1.000 
1,000 


1.000 

1.000 
1,000 

1.000 

1.000 
1.000 

1.000 


2.000 


2.000 

2.000 
2.000 


2.000 
2.000 


2,000 
2,000 


2.000 

2.000 
^000 

2.000 

2.000 
2.000 

2.000 


APPENDIX  A  TO  Part  236— Civil 
Penalties  >— Continued 


Appendix  A  to  Part  236— Civil 
Penalties  '—Continued 


Sectton 


236.382  Switch 
obstruction  teat ......... 

236.383  Valve  tocka. 
valves,  and  valve 


236.384    Cross 


236.386    Restoring 
feature  on  power 


236.387    Movable 
bridge  tocking. — 


Vtoiatton 


1.000 
1.000 


1.000 


WiWul 
violation 


Sectton 


2.000 
2.000 


2.000 


Siriipart  ^^Trafflc  Control  8y  sterna  Standartia 


236.401  Aulomatto 
btocfc  Signal  system 
and  intertocking 
standards  appficabto 
to  traffto  corrtrol 
systems: 

236.402  Signals 
oontroted  l>y  track 
circuits  and  control 


236.403  Signals  at 
contfoHed  point  ..... 

236.404  Signals  ai 
>d|>oonl  oofrtrol 


1.000 
1.000 

2.000 
2.000 

1.000 

2.000 

1000 

2.000 

1000 

2.000 

236.406  Track 
signaled  tor 
movements  In  both 
dfcecttons.  change  of 
dbectlon  ol  traffic........ 

236.407  Approach  or 
tima  locking:  wttora 
required 

236.408  Route 
tocUng 

236.410    Locking. 

hand-operated 

switch:  requvements: 
(a)  Hand-operated 
switch  on  main 
track  not 
sloctricaBy  or 
mechanically 
tocked  In  normal 
poaibon  where 
signal  not 
provided  to 
govern 
movement  to 
main  track, 
movements 
made  al  speeds 
in  exoeaa  of  20 
m4>.h..  and  train 
or  engine 
movements  may 
deer  main  track. 


1.000 
1.000 

1.000 

1.000 

1.000 
1.000 


(b)  Hand-operated 
switch  on 
signaled  skiing 
not  electrically 
or  mechantoally 
tocked  in  fKxmal 
positton  wtiere 
signal  not 
providedto 
govern 

movements  to 
signaled  stoing, 
Iran  movements 
made  at  speeds 
In  excess  of  30 
m.p.h.,  and  train 
orer>gine 
movements  may 
dear  signaled 


Vioiatton 


2.500 


2.000 
2.000 

2.000 

2.000 

2.000 
2.000 


(c)  Approach  or 
time  tocking  of 
electric  lock  at 
handsiperated 
switch  can  be 
defeated  by  use 
of  emergerKy 
rdoaso  device 
of  electric  tock 
whichis  not 
kept  sealed  In 
rtorwelease 
positton 

(d)  other  vtolattons. 
/Masant/ 

InsttucHona^- 

236.426    Intertocking 

rules  and 

Instnicttons 

appicable  to  traffto 

control  systems 

236.476    Intertocking 


2.500 


WiOful 
vtoiatton 


5.000 


tests  i«)plto«ble  to 
traffic  control 
systems 


2,500 
1,000 


1,000 


1.000 


5.000 
2.000 


2.000 


2.000 


Subpart  E— Automatic  Train  Stop.  Train  Control 
ana  c^ai  oignai  syaienia  sianoaraa 


5.000 


236.501  l=orestaling 
device  and  speed 
control  — ... ».... 

236.502  Automatto 
brake  appKcalion, 
initialion  by 
rsetrictive  btock 
oortdttions  stopping 
dManoe  in  advance . 

236.503  Automatto 
brake  appintton; 


236.504  Operattona 

automatto  K)lock- 
aigrwl  system  ...„..»»„ 

236.505  Proper 
operative  rslatton 
between  parts  atong 
roadway  and  parts 
on  locomotive 

236.506  Release  Of 
brakes  after 
automatic  applicalton 


1.000 


1.000 


1,000 


1,000 


1.000 


1.000 


2.000 

2,000 

2.000 
2.000 

2.000 
2.000 


Appendix  A  to  Part  236— Civil 
Penalties  '—Continued 


Sectton 


236.507    Brake 
applicatton;  full 
service 

236.506    Interference 
with  appltoation  of 
brakes  by  means  of 
brake  valve 

236.509    Two  or  more 
tocomotives  coupled. 

236.51 1  Cab  signals 
controlled  in 
accordance  with 
btock  oondHtons 
stopping  d»tance  in 
advance „ 

236.512  Cab  signal 
irxltoation  when 
tocomotive  enters 
btocks 

236.513  AudUe 
Indfcator 

236.514 
Intercormedton  of 
cab  signal  system 
with  roadway  signal 
system 

236.515  Visibility  of 
cab  signals 

236.516  Power 
•uppiy 


Vtoiatton 


RiMm  and  Inslnxiions; 
Roadway— 

236.526  Roadway 
element  not 
functtoniTH)  properly... 

236.527  Roadway 
element  insulation 
resistance 

236.528  Restrictive 
conditton  resulttog 
from  open  hand- 
operated  switch; 
requirement. „.„.. 

236.529  Roed«ray 
element  irvluctor 
height  and  distance 
from  ran 

236.531  Trip  wm; 
height  and  distance 
from  rail 

236.532  Strap  Iron 
inductor  use 
restricted 

236.534    Rate  of 
pressure  reductton; 
equalizing  reservoir 
or  brake  pipe „.. 

236.551  Power 
supply  voltage 

236.552  msulatton 
resistance  ».........„._. 

236.553  Seal,  where 
required... 

236.554  Rata  of 
pressure  reduction: 
equalizing  reaervoir 
or  brake  pipe 

236.555  Repriredor 
rewound  receiver 
od 

236.556  Adjustment 
of  relay 

236.557  Reoaiver 
tocatton  with  respect 
to  ran 


1.000 

1.000 
1,000 

1,000 

1,000 
1.000 

1,000 
1,000 
1,000 

2,500 
1,000 

1.000 

1.000 
1.000 
1,000 

1,000 
1,000 
1,000 
2,500 

1,000 

1.000 
1.000 

1.000  I 


Willful 
vtoiatton 


2.000 

2,000 
2.000 

2,000 

2,000 
2.000 

2,000 
2,000 

zjaoo 

5,000 
2,000 

2,000 

2.000 
2.000 
2.000 

2.000 
2.000 
2.000 
5,000 

2,000 

2,000 
2.000 

2.000 


Appendix  A  to  Part  236— Civil 
Penalties  '—Continued 


Sectton 


236.560    Contact 
element,  mechantoal 
trip  type;  locatton 
with  respect  to  rail... 

236.562  Minimum  rri 
current  required _.. 

236.563  Delay  time... 
236.564 

Acknowledging  time , 

236.565  Provision 
made  for  preventing 
operation  of 
pneumatK  brake- 
applying  apparatus 
by  doutJie-tteading 
dock;  requirement .... 

236.566  Locomotive 
of  each  train 
operatif>g  in  train 
stop,  train  control  or 
cab  signal  territory; 
•quipped 

236.567  Reslricttons 
imposed  when 
devtoe  tails  arxj/or  is 
cutout  en  route: 

(a)  Report  not 
made  to 
designated 
offK«r  at  next 
available  point 
o( 

communicatton 
after  automatic 
train  stop,  train 
control,  or  cab 
signal  devtoe 
fails  and/or  is 
cut  en  route 

(b)  Train  permitted 
toprooMdat 
speed 

exceedtog79 
m4>.h.  wtiere 
automatK  train 
stop,  train 
control,  or  cab 
signal  devtoe 
fails  and/or  is 
cut  out  en  route 
wtien  at>sokjte 
btock 

established  in 
advance  of  train 
on  whtoh  devtoe 
is  irK)perative 

(c)  ottMr  vtolattons 
236.568    Difference 

between  speeds 
authorized  t>y 
roadway  signal  and 
cab  signal;  actton 

Inspection  and  Tests; 
Roadway— 

236.576  Roadway 
element 

236.577  Test. 
ackrKMvledgement, 
and  cut-in  circuits 


Violation 


Inspection  and  Tests; 
Locomotive— 

236.586    Daily  or  after 
trip  test 


1,000 

1,000 
1,000 

1.000 


WMul 
violation 


1.000 


5.000 


2.000 

2.000 
2.000 

2.000 


2,000 


7.500 


5.000 


7.500 


5.000 
1,000 


1.000 


1.000 


1.000 


2.500 


7.500 
2.000 


2.000 

2.000 
2.000 

5.000 


V    t 
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Appendix  A  to  Part  236— Ovil 
PENALTE8  *— Continued 


Sec^ 

VioWioN 

vtoWlon 

238.587    Departure 

tect 

WTeslof 

KitOMMtcMn 

•top.  train 

oontial,  or  cab 

•ignal  apparabie 

or«  locofnottve 

mtmadaon 

departure  of 

tocomotive  from 

Initial  tamninal  H 

equipment  on 

locomotrve  not 

cut  out  between 

initial  tanninal 

and  equipped 

territory .«. •m 

5,000 

7,500 

(b)Te«of 

automatic  train 

•top.  train 

control,  or  cab 

•ignal  apparabn 

onlocomotive 

notmade 

immedwtetyon 

antenng 

•quipped 

territory,  if 

locomotNOCUt 

out  between 

Initial  terminal 

and  equipped 

larrilary 

5/)00 

7.500 

Appendoc  A  TO  Part  23e— Civil 
PENALTies  *— Continued 


Section 

Violation 

WNHul 
Violation 

(c)  Aulonwtic  train 

•top.ttain 

control.  Of  cab 

signal  apparatua 

onlocomotive 

making  more 

than  one  tftp 

within  24-hour 

departure  teat 

within 

correapondbig 

24-lwur  period  — 

5,000 

7,500 

(d)  other  violations.. 

2,500 

5.000 

236.588   Pertodto  test... 

2,500 

5,000 

238  589    Reiavs. 

2,500 

5,000 

236.590   Pneumatic 

apparatus: 

(a)  Automatic  train 

stop,  train 

signal  apparatus 

not  inspected 

and  cleaned  at 

736  days     - 

2,500 

S.O0O 

(b)  other  vioiations.. 

1,000 

zooo 

Appendix  A  to  Part  236— Civil 
Penalties  *— Continued 


Section 


WWful 
violation 


Subpart  r   Diayyliiy  Equipinent  and  < 
tora  ano  omar  SNiwar  riuiaviiva  iivvioeas 


236.601    Signals 
controaedliy 
devices:  location . 


2.000 


■  A  panaIN  may  be  assessed  against  an  Individuai 
only  lor  a  wimul  violation.  The  Administrator  reserves 
the  right  to  assess  a  penalty  of  up  to  820.000  for 
any  Milation  where  circuwsttnces  wamnl  See  49 
CFR  Pwt  209.  Appendix  A. 

Issued  in  Washington.  DC  on  December  21, 
1988. 

JolmlLRaey. 

Federal  Railroad  Administrator. 
{FR  Doc.  88-29733  Filed  12-23-88;  8:45  am] 

BNJJNO  COM  4»10-0«-«l 


Thursday 
December  29,  1988 


Part  III 


Department  of  the 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  772,  815  and  942 
Permanent  Program  Performance 
Standards— Coal  Exploration;  Tennessee 
Federal  Program— Requirements  for  Coal 
Exploration;  Hnal  Rule 


«  f 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  RectamaHon 
and  Enforcement 

30  CFR  Parts  772, 815  and  942 

Permanent  Program  Performance 
Standard*    Coal  Exploration; 
Tennessee  Federal  Program- 
Requirements  for  Coal  Exploration 

AQENCy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACnOH:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DO!)  is  amending  its  rules  pertaining  to 
coal  exploration  operations.  The 
amendments  require  a  notice  of  intent 
for  all  coal  exploration  operations  in 
which  250  tons  of  coal  or  less  is 
removed,  clarify  limitations  on 
commercial  use  or  sale  of  coal  obtained 
by  exploration  and  clarify  which  permit 
information  requirements  pertain  to 
exploration.  The  exploration  rules  for 
the  Tennessee  Federal  program  are  also 
amended  to  bring  them  into 
conformance  with  the  notice 
requirements  adopted  herein.  The  rules 
for  all  other  Federal  program  States 
cross-reference  the  coal  exploration 
rules  at  30  CFR  Part  772;  therefore  all 
changes  to  the  Federal  rules 
automatically  apply  in  these  States. 
EFFECnvc  DATE  JaBuary  3a  1989. 
FOR  niRTMER  INFORMATION  CONTACT: 
Dr.  Fred  Block,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  U.S. 
Department  of  the  Interior,  1951 
Coostitation  Ave,  NW.,  Washington, 
DC  20240;  Telephone:  202-343-1864 
(Commercial  or  FTS). 
aUPPLEMCNTARY  information: 

I.  Background 

n.  Discussion  of  Comments  and  Rules 

Adopted 
nL  ProceidurmI  Matters 

LBackgnmnd 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  aeq.,  at  section  512, 
requires  that  each  State  or  Federal 
program  ensure  that  coal  exploration 
operations  that  substantially  distiu-b  the 
natural  land  surface  are  conducted  in 
accordance  with  exploration  rules 
issued  by  the  regulatory  authority. 
Section  512  of  SMCRA  sete  forth  the 
notice,  permit,  reclamation,  and  other 
requirements  for  conducting  coal 
exploration  operations.  In  addition  to 
the  general  requirement  to  file  a  notice 
of  intent  to  conduct  coal  exploration,  the 
removal  of  more  than  250  tons  of  coal 


diuiog  exploration  requires  the  specific 
written  approval  of  the  regulatory 
authority. 

The  informational  requirements  for  a 
notice  of  intent  to  explore  and  for  an 
exploration  permit  are  contained  in  30 
CFR  772.11  and  772.12,  and  are  distinct 
from  the  more  expansive  permit 
requirements  for  a  surface  coal  mining 
operation  contained  in  30  CFR  Parts  773, 
777  through  780,  and  783  through  785  of 
the  OSMRE  regulations.  These  differing 
requirements  reflect  the  fact  that  the 
definition  of  surface  coal  mining 
operations  in  section  701(28)  of  SMCRA 
excludes  coal  exploration  operations, 
which  are  subject  to  the  requirements  of 
section  512  of  SMCRA. 

OSMRE  first  promulgated  rules 
establishing  general  requirements  for 
coal  exploration  at  30  CFR  Part  776,  and 
permanent  program  performance 
standards  for  coal  exploration  at  30  CFR 
Part  815.  on  March  13, 1979  (44  FR 
15311).  These  1979  exploration  rules 
were  revised  on  September  8, 1963  (48 
FR  40622).  and  Part  776  was 
redesignated  as  Part  772. 

ChaBenges  to  these  1983  regulations 
resulted  in  a  court  ruling  on  July  15, 
1985,  In  Re:  Permanent  Surface  Mining 
Regidation  Litigation  (II),  No.  79-1144. 
(DJ).C.  July  15, 1985)  [In  Re:  Permanent 
(IIJ),  and  a  suspension  notice  was  issued 
by  OSMRE  on  November  20, 1986  (51  FR 
41961). 

On  June  22. 1988,  OSMRE  published  in 
the  Ffldsnl  Rsgister  (53  FR  23532)  a 
proposed  rule  to  revise  the  coal 
exploration  notice  requirements,  to 
revise  various  coal  exploration  permit 
requirements,  to  add  requirements  for 
approval  of  commercial  sale  or  use  of 
coal  extracted  during  exploration  for 
testing  purposes,  to  clarify  which  permit 
information  requirements  pertain  to 
exploration,  and  to  revise  the  Tennessee 
Federal  Program  requirements  to 
conform  with  the  revised  rules  proposed 
in  the  rulemaking. 

A  pubUc  comment  period  commenced 
widi  publication  of  the  proposed  rule 
and  ended  on  August  8, 1988.  A  public 
hearing  that  had  been  scheduled  to  be 
held  in  Washington,  DC  on  August  1. 
1988,  was  not  held  because  no  one 
requested  to  testify  at  the  hearing. 

n.  Discussion  of  Comments  and  Rules 
Adopted 

General  Comments 

Twelve  sets  of  comments  were 
received  on  the  proposed  rule. 

Several  commenters  expressed 
general  support  for  the  rulemaking, 
although  they  included  some  specific 
suggestions  for  improvement  that  are 
addressed  below.  One  commenter 


generally  disagreed  with  the  proposed 
rulemaking,  and  along  with  other 
commenters,  commented  on  specific 
provisions  of  the  proposed  rule, 
expressing  agreement  or  disagreement 
and  suggesting  changes. 

One  commenter  suggested  that  after 
the  rule  is  finaUzed,  OSMRE 
immediately  require  States,  under  30 
CFR  Part  732,  to  amend  theb-  approved 
regulatory  program  regulations  to  render 
them  no  less  effective  than  the  new 
Federal  regulations,  Another  commenter 
stated  that  OSMRE  should  not 
automatically  require  State  regulatory 
programs  to  be  revised  where  such  State 
programs  adequately  address  regulation 
of  coal  exploration  operations. 
Following  promulgation  of  this  final  rule 
OSMRE  will  evaluate  all  permanent 
State  regulatory  programs  approved 
under  SMCRA  as  expeditiously  as 
possible  to  determine  whether  any 
changes  in  these  programs  will  be 
necessary.  VL  the  Director  determines 
that  certain  State  program  provisions 
should  be  amended  to  make  them  no 
less  effective  than  the  revised  Federal 
rules,  the  individual  states  will  be 
notified  according  to  the  provisions  of  30 
CFR  732,17. 

One  commenter  stated  that  except  for 
the  narrative  and  map  revisions,  the 
proposed  rules  were  meant  to  address 
isolated  activities  in  perhaps  two  states, 
which  should  be  addressed  within  the 
states  where  the  problems  occur. 
OSMRE  disagrees  with  the  conunenter. 
Revised  national  standards  pertaining  to 
coal  exploration  are  necessary  to  ensure 
application  of  minimum  national 
standards  for  control  of  the  potential 
harmful  effects  from  coal  exploration 
activities. 

The  U.S.  Department  of  Agriculture 
Forest  Service  requested  that  the  role  of 
the  Forest  Service,  or  other  land 
management  agency,  be  recognized  and 
acknowledged  in  authorizing 
exploration  on  lands  under  their 
jurisdiction.  OSMRE's  promulgation  of 
revised  exploration  regulations  at  30 
CFR  Part  772  does  not  limit  or  affect  in 
any  way  the  role  and  authority  of  the 
Forest  Service  to  impose  its  own 
requirements  to  control  or  limit 
exploration  operations  on  lands  under 
its  jurisdiction. 

Section  772.11(a)    Notice  Requirements 
for  Exploration;  Removing  250  Tons  or 
Less  of  Coal 

Final  S  772.11(a)  is  promulgated  as 
proposed  except  that  the  proposed 
requirement  that  the  provisions  of 
1 772.14  apply  to  exploration  under  a 
notice  of  intent  has  not  been  adopted. 
Paragraph  (a)  requires  any  person  who 


conducts  coal  expIcM-ation  operations 
when  250  tons  or  less  of  coal  are 
removed  to  file  a  notice  of  Intention  to 
explore.  Previous  {  772.11(a)  required  a 
notice  only  for  those  operations  which 
may  substantially  distort)  the  natural 
land  surface.  That  rule  was  challenged 
in  the  District  Court  of  the  District  of 
Columbia  and  was  remanded  on  the 
grounds  that  OSMRE  had  failed  to 
explain  adequately  its  departure  bom 
the  previous  rule  or  to  address 
adequately  the  concerns  raised  by 
commenters.  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  (U),  No. 
79-1144  (DD.C.  July  15, 1986)  [fn  Re: 
Permanent  (IIJ). 

Three  commentera  supported  the 
reinstatement  of  the  notice  requirement 
for  all  exploration  operations.  One 
stated  that  the  operator  should  not  be  in 
the  position  to  determine  whether  he  is 
regulated  or  not  One  said  that  to 
maintain  administrative  contTol  over 
exploration  operations  OSMRE  should 
adopt  the  proposed  requirement  that 
operators  notify  the  regulatory  authOTity 
of  all  exploration  where  coal  will  be 
removed.  This  commenter  further  stated 
that  OSMRE  should  exempt  the 
collection  of  environmental  baseline 
data  from  the  notice  requirement  unless 
the  land  is  substantially  disturbed.  One 
commenter  opposed  the  proposed 
requirement  for  a  notice  of  intent  for  all 
exploration  stating  that  "[ajccepted 
canons  of  statutory  interjHvtations 
dictate  that  the  requirements  of  Section 
512(a)  [of  SMCRA^  including  notice, 
pertain  only  to  coal  cjqiloration  whidi 
substantially  disturbs  the  land."  and 
that  this  was  pn^ierly  reflected  in  the 
1983  rule.  The  commenter  said  that 
section  512(c}  supports  this 
interpretation  since  it  only  subjects 
exploration  which  substantiaUy  disturbs 
the  surface  to  the  penalty  provisions  of 
section  518. 

In  promulgating  the  final  rule,  OSMRE 
has  considered  thie  practical  fHioblems 
raised  by  the  remanded  rule,  namely 
that  for  the  regulatory  authority  to 
determine  which  proposed  coal 
e3q>loration  operations  may 
substantiaUy  disturb  the  natural  land 
surface  it  must  be  infonned  of  all 
proposed  exploratioa  OSMRE  has 
determined  that  coal  exploration 
operatMs  should  not  be  in  a  position  of 
making  a  determination  of  whether  their 
operations  substantially  disturb  the 
natural  land  surface  arid  that  the 
regulatory  authority  has  the 
responsibiUty  for  making  that 
determination.  For  effective  monitoring 
and  enforcement,  the  regulatory 
authorities  should  be  informed  (A  all 
exploration  occurring  within  their 


jurisdictions,  including  exploration  for 
environmental  baseline  data,  and  this 
can  best  be  accomplished  thmngh 
notification  by  all  who  intend  to 
explore. 

As  proposed,  final  8  772.11(a) 
provides  that  any  person  who  intends  to 
conduct  coal  exploration  on  lands 
designated  as  unsuitable  for  surface 
coal  mining  operations  under 
Subchapter  F.  Areas  Unsuitable  for 
Mining,  must  apply  for  and  receive  an 
e}q>lorati(m  permit  under  {  772.12.  This 
revision  does  not  change  or  add  any 
regulatory  requirement,  but  will  alert 
anyone  contemplating  exploration  on 
such  lands  that  the  requirements  of 
S  772.12  apply,  including  the 
requirement  that  prior  written  approval 
be  obtained  from  the  regulatory 
authority,  regardless  of  the  tonnage  to 
be  removed. 

One  commenter  expressed 
disapproval  of  the  provision  allowing 
coal  e}q>loration  in  areas  that  have  been 
designated  unsuitable  for  surface  coal 
mining  operations.  OSMRE  wishes  to 
make  clear  that  this  is  not  a  new 
regulatory  proposal  but  merely  a 
reiteration  of  the  existing  requirement  in 
30  CFR  772.12(a)  that  such  exploration 
miut  have  i»ior  wrritten  approval  from 
the  regulatory  authority. 

Final  {  772.11(a)  further  sUtes  that 
exploration  under  a  notice  of  intent  shall 
be  subject  to  the  compliance 
requirements  prescribed  under  {  772.13. 
The  proposed  provision  that  exploration 
under  a  notice  of  intent  would  be 
subject  to  the  limitations  on  commercial 
sale  or  commercial  use  of  coal  obtained 
by  exploration  prescribed  under  {  772.14 
has  not  been  adopted. 

As  pointed  out  by  one  commenter,  30 
CFR  70QLll(aK2)  exempts  from  the 
requirements  for  a  permit  for  surface 
coal  mining  operations,  "the  extraction 
of  250  tons  of  coal  or  less  by  a  person 
conducting  a  surface  coal  mining 
operation."  Therefore,  it  would  not  be 
reasonable  to  require  a  person 
conducting  coal  exploration  under  a 
notice  of  intent  to  obtain  a  permit  for  a 
surface  coal  mining  operation  before 
commercial  use  or  sale  of  250  tons  or 
lessof  coaL 

The  addition  of  the  cross-reference  to 
{  772.13  does  not  change  or  add,  as  one 
commenter  understood  it,  any 
requirement,  but  merely  claries  the 
applicabihty  of  an  existing  requirement. 
One  commenter  stated  that  the  notice 
requirement  fails  to  incorporate  the 
statutory  distinction  whidi  subjects  only 
those  activities  which  substantially 
disturb  the  surface  to  the  reclamation 
provisions  under  SMCRA  and  suggested 
the  addition  of  a  new  paragraph  under 


I  772.11  to  provide  clarification. 
Sections  772.13  and  815.1  cleariy  provide 
that  the  standards  of  Part  815  apply  only 
to  those  operations  which  substantially 
disturb  the  surface.  Therefore,  no 
paragrai^  need  be  added  to  i  772.11  to 
this  effect 

Section  77Zll(bX3)   Narrative  or  Map 
in  a  Coal  Exploration  Notice. 

^  Previous  I  772.11(b)(3)  required  either 
"a  narrative  or  map"  as  part  of  a  notice 
of  intent  to  e]q;>lore  under  {  772.11,  The 
rule  was  challenged  on  the  basis  that  it 
did  not  require  a  narrative  description  of 
the  exploration  area  in  all  instances. 
The  court  found  that  either  a  map  or  a 
narrative  would  meet  the  statutory 
requirement  of  a  "description"  of  the 
exploration  area  as  required  in  section 
512(a)(1)  of  SMCRA.  but  determined  that 
the  map  provisions  of  S  772.11(b)(3) 
were  not  specific  enough  to  satisfy  the 
requirements  of  SMCRA,  In  Re: 
Permanent  (II).  July  15. 1985  Mem.  op.  at 
139-140. 

As  proposed  and  adopted, 
S  772.11(bJ(3)  continues  to  require  either 
a  narrative  or  a  map  describing  the 
exploration  area  in  a  notice  of  intent  to 
explore.  In  comphance  with  the  court's 
ruling,  this  final  rule  defines  the  minitnal 
information  to  be  shown  when  a  map  is 
submitted  in  a  notice  of  intent  Such 
maps  must  be  at  a  scale  of  1:24,000  or 
larger,  and  include  the  proposed  srea  of 
exploration,  the  general  location  of  drill 
holes  and  trenches,  existing  and 
proposed  roads,  occupied  dwellings, 
topographic  features,  bodies  of  surface 
water,  and  pipetines.  OSMRE  beheves 
that  tfiese  additional  requirements 
satisfy  the  court's  concerns  that  the 
regulation  explain  the  level  of  detail  to 
be  inovided  in  a  map  which  serves  as 
the  descriptioo  of  an  exploration  area. 

One  commenter  supported  the 
continuation  of  the  rule  that  provided 
the  option  to  provide  a  narrative  ot  a 
map.  Another  commenter  supported  the 
proposed  map  detail  and  furttier 
recommended  that  the  detail  set  out  in 
{  772,ll(b)(3)  should  also  apply  to  the 
narrative  wltich  has  no  specified  level  of 
detaiL  Although  the  ficsl  rule  continues 
to  imvide  the  option  of  a  narrative  or  a 
map  for  coal  e]q>k>ration  notices  of 
intent  OSMRE  does  not  agree  that  the 
rule  need  contain  any  greater  specificity 
for  the  narrative  option,  and  will  leave 
to  the  regulatory  authorify  the 
determination  of  whether  the  narrative 
descripti<Hi  sufficientfy  defines  the 
proposed  esqiloration. 

One  commenter  stated  that  for 
accuracy  and  legibihfy,  all  maps  should 
be  required  to  be  produced  by  the  U,S. 
Geological  Survey.  OSMRE  does  not 
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agree  that  the  regolations  should  require 
the  submittal  of  a  map  from  a  specific 
provider.  OSMRE  does  agree  that  any 
materials  submitted  by  an  operator  to 
the  regulatory  authority  should  be 
accurate  and  legible,  but  it  is  not 
necessary  to  include  such  a  requirement 
in  these  regulations.  The  regulatory 
authority  is  responsible  for  requiring 
submission  of  legible  materials. 

The  commenter  also  suggested  that 
the  map  requirements  for  notices  should 
be  identical  to  those  for  permits. 
OSMRE  disagrees.  SMCRA  recognizes 
two  levels  of  exploration  activity  by 
requiring  written  approval  from  the 
regulatory  authority  where  more  than 
250  tons  of  coal  would  be  removed 
Accordingly,  the  regulations  contain 
differing  levels  of  detail  for  a  permit 
requiring  prior  approval  as  opposed  to  a 
notice  requiring  no  prior  approval 

Two  commenters  suggested  that  the 
applicant  should  be  required  to  provide 
all  reasonably  available  knowledge  and 
information  about  the  exploration  site. 
OSMRE  believes  that  the  exploration 
regulations  contain  sufficient  detail  to  ' 
allow  the  regulatory  authority  to 
effectively  monitor  and  enforce 
exploration  operations  and  to  review 
and  determine  the  appropriateness  of 
the  proposed  exploration  and  the 
subsequent  reclamation. 

Another  commenter  suggested  that 
narratives  and  maps  as  well  as  any 
other  relevant  existing  resource 
information,  be  provided  in  an 
exploration  notice.  This  comment  is  not 
accepted  because  OSMRE  agrees  with 
Judge  Flannery's  1980  decision  on  this 
issue  specifically  stating  that  OSMRE 
could  not  require  both  a  narrative  and  a 
map  [In  Re:  Permanent  Surface  Mining 
Regulation  Litigation,  No.  7»-1144, 
(D.D.C.  May  18. 1980)).  In  his  1985 
decision,  Judge  Flannery  affirmed  his 
earlier  opinion  and  clarified  that  either  a 
narrative  or  a  map  would  meet  the 
statutory  definition  of  a  description  of 
the  exploration  area  as  required  by 
S  512  of  SMCRA  [In  Re:  Permanent  (II). 
supra). 

Three  commenters  objected  to  the 
inclusion  of  "drill  hole  locations"  in  the 
map  included  with  an  exploration 
notice.  The  commenters  stated  that  in 
some  cases  drill  hole  locations  are  not 
known  in  advance,  since  they  will 
depend  on  results  obtained  from 
previous  drill  holes  or  other  discoveries 
in  the  field.  OSMRE  recognizes  that  the 
exact  drill  hole  locations  will  not  always 
be  known  beforehand.  Therefore,  the 
final  rule  language  has  been  modified  to 
require  the  general  location  of  drill  holes 
on  the  map. 


Section  772.12   Pennit  Requirements 
for  Exploration  Removing  More  Than 
250  Tons  of  Coal,  or  Occurring  on  Lands 
Designated  as  Unsuitable  for  Surface 
Coal  Mining  Operations. 

The  headnote  for  §  772.12  is  amended 
in  this  final  rule  for  clarity  at  the 
suggestion  of  two  commenters  to 
indicate  that  any  exploration  which 
occurs  on  lands  designated  as 
unsuitable  for  surface  coal  mining 
operations  is  subject  to  the  permit 
provisions  of  S  772.12.  Lands  designated 
as  unsuitable  includes  lands  designated 
unsuitable  under  SMCRA  section  522(a) 
and  those  designated  by  Congress  imder 
section  522(e).  The  final  rule,  as 
proposed,  adds  a  statement  to 
8  772.12(a)  to  provide  that  exploration 
conducted  outside  a  permit  area  during 
which  more  than  250  tons  of  coal  is 
removed  or  which  will  take  place  on 
lands  designated  as  unsuitable  for 
mining,  will  be  subject  to  the 
requirements  of  S  9  772.13  and  772.14. 
This  revision  does  not  add  or  change 
any  regulatory  requirement,  but  only 
clarifies  existing  requirements. 

Two  commenters  stated  that  this 
rulemaking  added  the  requirement  to 
obtain  an  exploration  permit  for 
exploration  in  all  section  522(e)  areas, 
regardless  of  tonnage.  Two  other 
commenters  stated  that  the  permit 
requirement  for  exploration  in  all 
section  522(e)  areas  is  not  justified  and 
OSMRE  should  exempt  the  permit 
requirement  for  the  collection  of 
environmental  baseline  data  on  lands 
designated  unsuitable  under  t  761.11(d}- 
(g),  unless  the  land  is  substantially 
disturbed.  Two  other  commenters 
recognized  the  existing  requirement  for 
a  permit  for  any  exploration  on 
unsuitable  areas  regardless  of  tonnage 
and  stated  that  OSMRE  should  not 
change  the  requirement. 

OSMRE  wishes  to  make  clear  that 
existing  exploration  regulations  in 
S  772.12(a)  already  contain  the 
requirement  for  an  exploration  permit 
for  all  exploration  in  unsuitable  areas 
regardless  of  tonnage  removed  and  no 
change  to  it  was  proposed.  This 
rulemaking  only  provides  clarification 
that  such  exploration  shall  be  subject  to 
§{772.13  and  772.14. 

Section  772.12(b)(3)    Narrative  in  a 
Coal  Exploration  Permit  Application. 

As  proposed  and  adopted, 
S  772.12(b)(3)  requires  that  a  narrative 
describing  the  exploration  area  be 
included  in  an  exploration  permit 
application.  The  option  to  provide  a  map 
describing  the  proposed  exploration 
area  instead  of  a  narrative  is  deleted. 
Previous  S  772.12(b)(3],  which  required  a 


narrative  or  map  to  describe  the 
exploration  area,  was  challenged  and 
remanded  in  In  Re:  Permanent  II  for  the 
same  reason  that  9  772.11(b)(3)  was 
remanded,  namely  that  the  map 
provisions  of  9  772.12(b)(3)  were  not 
specific  enough  to  satisfy  section  512(a) 
of  SMCRA  which  requires  a  description 
of  the  exploration  area.  However,  the 
court  in  1980  also  ruled  that  either  a 
narrative  or  a  map,  but  not  both,  could 
serve  as  a  description  of  the  exploration 
area.  On  the  basis  of  the  court  ruling 
that  either  a  narrative  or  a  map.  but  not 
both,  could  serve  as  a  description  of  the 
exploration  area,  OSMRE  has  decided  to 
require  a  narrative  for  that  purpose.  It  is 
not  necessary  imder  9  772.12(b)(3)  to 
provide  for  an  optional  narrative  or  map 
since  either  is  sufficient. 

One  commenter  stated  that  the  rule  as 
proposed  required  a  narrative  and  a 
map  of  the  exploration  area  and  that 
OSMRE  has  not  adequately  explained 
the  rationale  for  deleting  the  narrative 
or  map  option.  The  commenter  referred 
to  the  existing  map  requirement  under 
9  772.12(b)(12)  and  to  the  preamble  to 
the  proposed  rule  which  stated  that  the 
map  required  under  9  772.12(b](12) 
would  include  the  essential  features  that 
would  be  required  to  satisfy  the  court 
requirement  concerning  9  772.12(b)(3).  If 
the  map  under  (b)(12)  is  adequate  to 
meet  the  requirements  of  9  772.12(b)(3), 
the  commenter  asked  why  then  is  a 
narrative  also  needed.  The  commenter 
said  that  OSMRE  should  (1)  allow  for 
either  a  narrative  or  the  map  under 
9  772.12(b)(12):  (2)  delete  tiie 
requirement  at  9  772.12(b)(3]  for  a 
narrative;  or  (3)  limit  the  required 
narrative  to  areas  not  substantially 
disturbed  (not  covered  by  the  map 
required  in  9  772.12(b)(12)). 

Although  there  is  an  existing  map 
requirement  included  in  9  772.12(b)(12). 
and  it  is  thus  correct  that  the  revised 
rules  require  a  narrative  and  map.  only 
the  narrative  is  required  to  provide  a 
description  of  the  exploration  area.  The 
purpose  of  the  map.  which  existing 
9  772.12(b](12]  continues  to  require,  is  to 
show  the  areas  of  land  to  be  disturbed 
by  the  proposed  exploration  and 
reclamation.  Thus,  as  the  coiut  stated, 
the  map  under  (b)(12)  may  not  be  the 
same  as  the  map  to  describe  the  area  of 
proposed  exploration  in  accordance 
with  9772.12(b)(3).  Under  the  existing 
requirements  of  9  772.12(b)(12),  an 
application  for  an  exploration  permit 
must  include  a  map  showing  the 
locations  of  all  areas  to  be  disturbed  by 
exploration,  and  specifically  showing 
existing  roads,  occupied  dwellings, 
topograpliic,  and  hydrologic  features, 
roads  and  structures  to  be  constructed. 


the  location  of  land  excavations, 
exploration  holes,  et&  Exploratory 
survejring  and  sampling  areas  that 
would  not  cause  land  to  be  disturbed 
would  not  necessarily  be  included  on 
the  map.  Any  geochemical,  soil  water, 
vegetation,  or  other  sampling  and  survey 
activities  must  be  included  in  the 
narrative  description  of  the  exploration 
area. 

One  commenter  suggested  that  the 
narrative  requirement  of  9  772.12(b)(3j 
must  contain  greater  detail  and  must 
include  all  reasonably  available 
information,  as  the  narrati've  has  no 
specified  level  of  detail.  OSMRE  does 
not  believe  it  is  necessary  to  require  any 
specific  detail  for  a  narrative,  and  will 
leave  to  the  regulatory  authority  the 
determination  of  whether  the  narrative 
description  sufficiently  defines  the 
proposed  exploration. 

Sections  772.12  (b)(14)  and  (d)(2)(iv) 
Exploration  in  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations  Under 
Section  522(e)(1)  of  SMCRA. 

The  revisions  proposed  at  9  772.12 
(b)(14)  and  (d)(2)(iv)  have  not  been 
adopted.  Proposed  §  772.12  (b)(14)  would 
have  required  that  an  application  for  a 
permit  for  exploration  activities  within 
an  area  covered  by  9  761.11(a)  contain 
dociunentation  that  the  person  has  valid 
existing  rights  to  conduct  surface  coal 
mining  operations  in  the  area.  Proposed 
9  772.12  (d}(2)(iv)  would  have  required 
that  the  regulatory  authority  shaU.  prior 
to  apiiroval  of  exploration  in  areas 
covered  by  30  CFR  761.11(8),  find  in 
writing  that  the  exploration  will  be 
conducted  by  or  on  behalf  of  a  person 
who  possesses  valid  existing  rights  to 
conduct  surface  coal  mining  operations 
witiiin  the  proposed  exploration  area. 

A  number  of  commenters  supported 
the  proposed  reqtiirement  for  VER  to 
obtain  a  permit  to  explore  on  SMCRA 
section  522(e)(1)  (9  761.11(a))  areas. 

Two  commenters  took  the  position 
that  there  should  be  no  exploration 
within  any  section  522(e)  areas  without 
proof  of  VER,  and  the  proposed 
prohibition  should  be  extended  to  all 
section  S22(e)  areas.  One  noted  that  the 
preamble  failed  to  give  any  reason  for 
the  distinction  between  section  522(e)(l} 
areas  and  areas  protected  by  section  522 
(e)(2)  through  (e)(5).  The  commenters 
stated  that  imlike  section  522(a)(1)  of 
SMCRA.  section  522(e)  does  not 
explicitiy  provide  that  exploration  on 
section  522(e}  areas  is  allowed  One  said 
that  had  Congress  intended  the  section 
522(e)  areas  to  be  subject  to  exploration, 
it  would  have  so  provided  in  SMCRA. 
The  commenter  also  stated  that  section 
522(e)  of  SMCRA  expressly  bans  surface 
coal  mining  operations  subject  to  VER. 


but  not  subject  to  coal  exploration,  and 
the  only  exploration  allowed  by  SMCRA 
on  unsuitable  lands  is  on  area* 
designated  pursuant  to  a  petition  filed 
under  section  522(a). 

One  commenter  expressed  general 
support  for  the  proposed  requirement  for 
VER  prior  to  exploration  in  section 
522(e)(1)  areas  and  noted  that  the 
proposed  rulemaking  would  have  an 
immediate  effect  in  the  New  River  Gorge 
National  River  (NRGNR),  a  unit  of  the 
National  Park  System  in  soutlion  West 
Virginia.  The  commenter  referred  to 
public  testimony  in  the  hearing  records 
of  the  Subcommittee  on  Mining  and 
Natural  Resources  of  the  House 
Committee  on  Interior  and  Insular 
Affairs,  expressing  concern  over  a 
number  of  coal  exploration  activities 
taking  place  in  the  NRGNR,  The 
commenter  viewed  surface  mining  of 
any  type  or  degree  as  an  inappropriate 
land  use  activity  for  national  park  unit 
lands,  but  said  that  SMCRA  properly 
recognizes  the  concept  of  valid  existing 
rights  to  mine  on  those  lands. 

Two  other  commenters  referenced 
problems  with  coal  exploration 
activities  in  the  NRGNR  in  West 
Virginia,  and  expressed  the  belief  that 
the  proposed  rule  would  help  to  resolve 
those  problems. 

One  coimnenter  stated  that  the  VER 
requirement  is  not  supported  by 
SMCRA,  and  OSMRE  has  never 
interpreted  section  522(e)  to  require  VER 
prior  to  exploration.  The  commenter 
noted  that  the  definition  of  surface  coal 
mining  operations  in  SMCRA  section 
701(28)  excludes  coal  exploration 
operations  subject  to  section  512  of 
SMCRA  and  tiiat  the  SMCRA 
prohibitions  in  section  522(e)  apply  only 
to  surface  coal  mining  operations.  The 
commenter  stated  that  the  proposal  to 
require  VER  prior  to  exploration  was  an 
unauthorized  attempt  to  amend  SMCRA 
by  regulation.  The  commenter  objected 
to  the  VER  requirement  and  suggested 
that  alternatives  other  than  the 
proposed  rule  changes  exist  to  address 
concerns  of  the  National  Park  Service 
(NPS),  such  as  closer  coordination  and 
consultation,  and  that  the  VER 
requirement  is  unreasonable  because 
there  is  no  discussion  or  consideration 
of  such  alternatives. 

One  commenter  stated  that  the  biggest 
problem  is  that  a  new  VER  rule  has  not 
yet  been  proposed  and  that  nde  would 
have  much  bearing  on  the  applicability 
of  the  proposed  VER  requirement  of  the 
exploration  rule.  The  commenter  said 
that  the  VER  definition  has  a 
tremendous  bearing  on  the  applicability 
of  the  proposed  rule  in  national  park 
and  other  522(e)  areas. 


OSMRE  has  carefully  reviewed  and 
analyzed  all  of  these  comments  and  has 
considered  the  effects  of  future  VER 
rulemaking  activities  on  the  proposed 
requirement  to  show  VER  to  explore  on 
section  522(eKl)  areas.  Section  522(e)  of 
SMCRA  prohibits,  subject  to  valid 
existing  rights,  siuface  coal  mining 
operations  except  those  which  existed 
on  the  date  of  enactment  of  SMCRA,  on 
lands  designated  fa  section  522  (e)(1) 
tiut>ugh  (e)(5).  The  definiUcj  of  surface 
coal  mining  operations  in  section  701(28) 
of  SMCRA  excludes  coal  exploration 
subject  to  section  512  of  SMCRA. 
Therefore,  there  is  merit  to  the  argument 
that  SMCRA  does  not  ban  exploration  m 
these  areas  rather  than  the  conunenter's 
analysis  that  because  specific  language 
relating  to  exploration  appears  m 
section  522(a)  of  SMCRA,  the  absence  of 
similar  langauge  in  section  522(e)  means 
that  e}q)Ioration  is  prohibited  in  areas 
covered  by  section  522(e).  By  its  own 
terms,  section  522(e)  seems  to  be  a 
prohibition  which  applies  only  to 
surface  coal  mining  operations,  and  not 
to  exploration  No  need  would  exist  to 
create  an  exception  to  allow  exploration 
if  the  section  does  not  apply  to 
exploration.  Although  it  is  not  clear  why 
specific  language  was  included  fa 
section  522(a)  precluding  unsuitability 
designationa  under  that  paragraph  fix>m 
preventing  coal  exploration  under  such 
designation.  Congress  may  have 
facluded  such  language  for  clarity 
following  a  process  to  allow 
designations  of  "all  or  certain  types"  of 
surface  coal  mining  operations.  It  is  not 
necesssary,  however,  to  determfae 
conclusively  the  meaning  of  section 
522(a)  to  faterpret  section  522(e). 
Notwithstanding  these  or  other 
arguments  for  or  agafast  the  prohibition 
of  exploration  fa  section  522(e)  areas 
absent  a  showing  of  VER,  OSMRE  finds 
that  a  forthcoming  promulgation  of  a 
new  definition  of  VER  is  a  significant 
factor  that  must  be  considered  fa  the 
context  of  the  proposed  VER 
requirement  for  exploration  fa  section 
522(e)(l]  areas.  Until  a  new  definition  of 
VER  is  promulgated  the  applicability  of 
the  proposed  VER  requirement  for 
exploration  cannot  be  clearly  predicted 
Therefore,  OSMRE  has  determfaed  that 
it  would  not  be  appropriate  at  ttiis  time 
to  promulgate  a  VER  requirement  for 
exploration  withm  section  522(eKl) 
areas.  When  a  new  VER  rule  is 
promulgated  OSMRE  will  reconsider 
the  issue  of  whether  a  person 
conducting  exploration  operations 
withfa  section  522(e)(1)  areas  should  be 
required  to  demonstrate  VER  prior  to 
conducting  such  exploration. 
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The  following  additional  conunents 
pertain  to  the  proposal  to  require  VER 
for  coal  exploration  of  section  522(e)(1) 
areas. 

One  commenter  stated  that  there  is 
-virtually  no  justification  for  proving  the 
existence  of  coal  reserves  on  section 
522(e)  lands,  when  further  surface 
mii^  permits  will  be  denied."  OSMRE 
does  not  hilly  a^ee  with  the  commenter. 
There  are  instances  when  there  may  be 
compelling  reasons  to  explore  when 
surface  mining  permits  may  be  denied. 
Mineral  valuation  may  legitimately  be 
necessary  for  reasons  other  than  pre- 
development  such  as  for  acquisition 
purposes  or  to  allow  assessment  of 
potential  "taldngs"  claims. 

One  commenter  stated  that  it  is 
unclear  whether  the  proposed  rule 
requires  VER  for  all  exploration  in 
section  522(e)(1)  areas  (less  and  more 
than  250  tons)  and  said  it  should  not 
apply  for  250  tons  or  less.  Another 
commenter  strongly  supported  the 
proposed  rule's  application  of  the  permit 
requirement  to  lands  that  have  been 
designated  unsuitable,  regardless  of 
tonnage.  The  requirement  for  VER  to 
explore  on  section  522(e)(1)  areas  has 
not  been  adopted,  as  cUscussed  above; 
therefore  these  comments  are  moot 

Another  commenter  suggested  that  the 
regulations  could  be  improved  by 
clarifying  that  the  NPS  should  be 
routinely  consulted  on  all  surface 
disturbances  within  300  feet  of  park 
boundaries  and  in  park  boundary 
adjustments  pending  in  Congress.  These 
comments  are  beyond  the  scope  of  this 
rulemaking.  This  rulemaking  only 
addressed  exploration  in  section 
522(e)(1)  areas  with  respect  to  NPS 
lands. 

Another  commenter  stated  that 
OSMRE  should  revise  I  772.12  to 
eliminate  "excess  tonnage"  (more  than 
250  tons]  permits  in  section  522(e]  areas 
even  if  VER  is  proved.  OSMRE 
disagrees  with  the  commenter  because 
eliminating  exploration  permits  allowing 
removal  of  more  than  250  tons  in  those 
areas  would  prevent  those  operators 
from  conducting  exploration  as  provided 
for  by  section  512  of  SMCRA. 

The  commenter  also  stated  that  the 
proposed  rule  ignores  revision  to 
(  762.14,  which,  in  the  commenter's 
view,  is  the  source  for  allowing 
exploration  in  section  522(e)  areas. 
OSMRE  disagrees.  Section  762.14 
concerns  exploration  on  lands  in  a  State 
that  have  been  designated  unsuitable 
imder  the  petition  process  described  in 
section  522(a)(1)  of  SMCRA.  Section 
522(a)(1)  of  SMCRA  expressly  allows 
exploration  on  these  areas. 

One  commenter  questioned  what 
actions  OSMRE  will  take  with  respect  to 


State  adoption  of  final  rules,  once  the 
proposed  VER  requirement  was  adopted 
but  before  all  States  were  in 
compliance.  The  VER  requirement  has 
not  been  adopted  in  this  final  rule,  as 
discussed  above. 

One  commenter  stated  that  there  must 
be  public  input  into  the  VER 
determination,  and  a  right  to  challenge. 
The  procedures  for  determination  of 
valid  existing  rights  is  an  entirely 
separate  process  unrelated  to  this 
rulemaking;  thus  the  comment  is  not 
relevant  to  this  final  rule. 

One  commenter  requested 
reassurance  that  until  a  new  VER 
definition  is  promulgated,  OSMRE 
would  not  process  VER  applications 
within  units  of  the  National  Park  System 
in  States  that  use  a  "takings"  standard. 
Ihe  Federal  Register  notice  which 
established  tiiis  policy  (51  FR  41955, 
November  20, 1988)  is  unaffected  by  this 
rulemaking.  Another  commenter  said 
that  the  proposed  exploration  rule 
changes  would  extend  this  policy  to 
VER  determinations  for  exploration 
purposes  in  National  Park  System  units 
where  a  "takings"  standard  applies.  The 
proposed  VER  requirement  for 
exploration  is  not  adopted 

One  commenter  suggested  that  for 
clarity  the  heading  of  9  77212(d)  be 
modified  to  indicate  that  section 
522(e)(1)  areas  are  included  As 
proposed  the  heading  for  S  772.12(d)  has 
been  modified  to  be  sufficienUy  general 
as  to  include  these  areas. 

Section  772.14    Commercial  Use  or 
Sale. 

Section  772.14  is  adopted  as  proposed 
except  for  certain  changes  as  discussed 
below.  Section  772.14  is  retiUed 
"Commercial  Use  or  Sale"  and  is 
expanded  to  include  the  commercial  use 
of  coal  in  addition  to  the  sale  of  coal. 
Commercial  use  of  coal  encd^^sses 
those  activities  which  provid^ 
conunercial  benefit  to  the  person 
conducting  the  exploration  or  another, 
such  as  when  the  owner  of  a  power 
generating  plant  conducts  coal 
exploration  direcUy  or  when  exploration 
is  conducted  on  behalf  of  the  power 
plant  owner  through  an  agent  or 
subsidiary  company  and  the  coal  is  used 
in  the  power  generating  plant 

Paragraph  772.14(a)  provides  that 
except  as  provided  under  Si  772.14(b) 
and  700.11(a)(5),  any  person  who  intends 
to  commercially  use  or  sell  coal 
extracted  during  exploration  under  an 
exploration  permit  shall  first  obtain  a 
surface  coal  mining  and  reclamation 
operations  permit 

One  commenter  stated  that  the  cross- 
reference  under  S  77214(a)  should 
properly  refer  only  to  S  700.11(a)(5)  and 


not  to  all  of  1 700.11(a).  Section 
700.11(a)(5)  provides  the  specific  . 
exemption  from  Chapter  Vn 
requirements,  for  coal  exploration  on 
lands  subject  to  the  requirements  of  43 
CFR  Parts  3480-3487.  As  suggested,  final 
i  772.14(a)  refers  to  {  700.11(a)(5). 

Another  commenter  stated  that  it  is 
unclear  whedier  S  77214  applies  to 
exploration  where  250  tons  of  coal  or 
less  is  removed.  The  commenter  steted 
that  the  reference  to  9  700.11(a)  implies 
that  the  requirement  to  obtain  a  surface 
coal  mining  permit  does  not  apply  to 
exploration  removing  less  than  250  tons 
even  if  it  is  commercially  sold  or  used. 
The  commenter  recommended  that  it 
should  not  apply,  and  asked  that 
clarification  be  provided. 

OSMRE  agrees  with  the  commenter. 
Section  700.11(a)(2]  provides  that 
extraction  of  250  tons  or  less  of  coal  by 
a  person  conducting  a  surface  coal 
mining  operation  is  exempt  from  the 
requirements  of  30  CFR  Chapter  VII.  It 
would  not  be  reasonable  to  require 
written  approval  for  commercial  sale  or 
use  under  9  772.14  if  less  than  250  tons 
of  coal  were  removed,  since  imder 
I  700.11(a)(2)  no  permit  is  required  for  a 
surface  coal  mining  operation  removing 
250  tons  or  less.  OSMRE  has  deleted  the 
language  that  would  have  required  a 
permit  to  conduct  surface  coal  mining 
operations  for  the  sale  or  use  of  coal 
extracted  under  a  notice  of  intent  to 
explore,  to  clarify  that  9  772.14  applies 
only  to  coal  exploration  operations 
removing  more  than  250  tons  or 
occurring  on  lands  designated 
unsuitable  for  mining. 

Two  commenters  stated  that  they 
were  in  favor  of  the  proposed 
information  requirements.  One  said  that 
abuse  of  exploration  permits  "undercuts 
legitimate  mining  activities  and 
threatens  the  creation  of  unreclaimed 
areas  mined  under  sham  exemptions  for 
which  no  bond  is  available  to  conduct 
reclamation." 

One  commenter  referred  to  proposed 
revisions  to  9  772.13  governing 
conunercial  sale  or  use  of  coal.  This  riile 
does  not  contain  any  revisions  to 
i  772.13  nor  does  that  section  concern 
commercial  use  or  sale. 

Paragraph  772.14(b)  provides  that  with 
the  prior  approval  of  the  regulatory 
authority,  no  permit  to  conduct  surface 
coal  mining  operations  is  required  for 
the  sale  or  commercial  use  of  coal 
extracted  during  exploration  under  an 
exploration  permit  if  the  sale  or  use  is 
for  coal  testing  piuposes  only.  The 
application  shall  demonstrate  that  the 
coal  testing  is  necessary  for  the 
development  of  a  future  surface  coal 
mining  and  reclamation  operation  for 


which  a  surface  coal  mining  operations 
permit  application  will  be  submitted  in 
the  near  future,  and  that  commercial  use 
or  sale  is  solely  for  the  purposes  of 
testing  the  coal.  The  proposed  words 
"and  reclamation"  are  deleted  from  the 
phrase  "surface  coal  mining  and 
reclamation  operations  permit 
application"  in  the  final  rule.  This  is  not 
a  substantive  change,  as  this  is  merely  a 
descriptive  tenn  for  a  surface  coal 
mining  operations  permit  under  30  CFR 
Part  773  as  distinct  from  a  coal 
exploration  permit.  Final  9  772.14(b) 
adopts  as  proposed  the  requirements  for 
specific  information  that  must  be  met  for 
approval  of  such  testing.  The  rule  has 
been  edited  from  the  proposed  language 
to  eliminate  unnecessary  repetition. 

One  commenter  was  concerned  that 
exceptions  would  be  made  in  the 
application  of  the  commercial  sale  and 
use  restrictions.  The  commenter  stated 
that  the  proposed  rule  allows  exceptions 
at  the  discretion  of  the  regulatory 
authority.  OSMRE  disagrees  that  the 
rule  allows  exceptions.  Prior  written 
approval  of  the  regulatory  authorify  is 
required  under  an  exploration  permit  for 
any  commercial  sale  or  use  of  more  than 
250  tons  of  coal  extracted  without  a 
permit  to  conduct  surface  coal  mining 
operations. 

One  commenter  stated  that  9  77214(b) 
would  appear  to  limit  the  testing 
exemption  to  new  coal  operations  since 
the  proposed  rule  language  referred  to 
the  "development"  of  a  mining 
operation.  The  commenter  said  that 
existing  operations  should  qualify  for 
this  exemption  if  it  is  necessary  to 
conduct  exploration  off  the  permit  area 
where  existing  operations  may  expand 
into  jnpennitted  reserves.  OSMRE  does 
not  agree  that  the  rule  language  limits 
this  exemption  to  new  operations.  The 
word  "development"  does  not 
necessarily  refer  only  to  new  operations. 
Two  commenters  were  concerned  that 
the  tonnage  of  coal  used  for  approved 
testing  may  be  subject  to  abuse  and  that 
strict  recordkeeping  is  needed.  OSMRE 
expects  that  any  person  extracting  coal 
during  exploration  for  a  text  bum  will 
be  able  to  demonstrate  compliance  with 
the  terms  of  the  approval.  Such  a 
demonstration  would  have  to  be  from 
competent  sources,  including,  for 
instance,  records  of  the  end  user  and  the 
person  performing  the  extraction. 
OSMRE  does  not  believe,  however,  that 
the  regulations  should  spedfy 
recordkeeping  requirements  for  these 
provisioiu,  but  will  leave  any  tracking 
or  the  imposition  of  recordkeeping 
requirements  to  the  regulatory  authorify. 

One  commenter  stated  that  the 
preamble  of  the  proposed  rule  did  not 
explain  the  "concern  about  abuses"  to 


justify  the  new  requirements  and  that 
the  reasonableness  of  the  new  rule 
cannot  be  properly  evaluated  without 
such  information.  The  commenter  said 
that  OSMRE  should  evaluate  specific 
instances  which  raised  concerns  and 
seek  solutions  through  the  State 
program.  OSMRE's  evaluation  of 
exploration  operations  has  shown  that 
in  several  cases,  approved  testing  under 
an  exploration  permit  appears  to  be  an 
early  start-up  of  mining  rather  than 
exploration  to  determine  whether  the 
coal  would  be  suitable  for  commercial 
purposes.  Exploration  operations  have 
also  been  approved  which  allow 
activities  not  envisioned  by  SMCRA, 
such  as  commercial  sale  of  coal 
removed  from  exploration  operations 
under  the  pretense  that  the  coal  is 
needed  for  testing.  OSMRE  has 
determined  that  the  previous  regulations 
do  not  require  the  applicant  to  provide 
sufficient  information  and  assurances  to 
enable  the  regulatory  authorify  to 
establish  whether  the  extraction  of  coal 
for  commercial  sale  is  necessary  for 
testing  purposes.  OSMRE  believes  that 
revised  national  standards  are 
necessary  to  ensure  application  of 
minimum  standards  to  control  the 
potential  harmful  effects  of  exploration 
activities. 

Section  772.14(b)(1)  requires  that  the 
appUcation  contain  the  name  of  the  firm 
at  which  the  coal  will  be  tested  and  the 
locations  for  testing. 

Section  772.14(b)(2)  requires  that  if  the 
coal  is  sold  directly  to  or  commercially 
used  directly  by  the  intended  end  user, 
the  end  user  shall  submit  a  statement 
that  provides:  the  specific  reasons  for 
the  test  including  why  the  coal  may  be 
so  different  from  the  intended  user's 
other  coal  suppUes  as  to  require  the 
testing;  the  amount  of  coal  necessary  for 
the  test  and  why  a  lesser  amount  is  not 
sufficient;  and  a  description  of  the 
specific  tests  that  will  be  conducted 

As  proposed,  9  772.14(b)(3)  requires 
that  if  the  coal  is  sold  indirectly  to  the 
intended  end  user  through  an  agent  or 
broker,  the  agent  or  broker  must  submit 
the  statement  as  described  above.  In  the 
final  rule,  proposed  paragraph  (b)(3)  has 
been  incorporated  in  paragraph  (b)(2),  to 
avoid  unnecessary  repetition. 

The  information  required  to  be 
submitted  under  9  772.14(b)(2)  includes  a 
statement  from  the  intendeid  end  user 
(e.^.  a  utilify)  or  his/her  agent  or  broker 
on  the  coal  being  tested,  as  independent 
verification  of  the  need  for  testing  and 
the  kind  of  testing  necessary.  The  rule 
recognizes  that  in  some  cases,  such  as 
when  the  coal  is  to  be  exported,  a 
broker  obtains  the  coal  for  an  end-user. 
This  rule  allows  a  broker  to  verify  the 
validify  of  the  testing  at  either  the  end- 


user's  facilities  or  at  an  appropriate 
other  location.  'Typically,  a  coal  broker 
assembles  a  test  shipment  by  blending 
coal  fitim  various  sources  to  suit  the 
end-user's  needs,  and  a  test  bum  or 
other  test  may  be  needed  to  verify  the 
coal  quaUfy  and/or  suiUbilify  for  such 
shipments.  Such  testing  of  coal  could  be 
considered  appropriate  under  this  rule. 
The  required  doctunentation  on  the  need 
for  the  testing  provided  by  a  broker 
acting  for  an  end-user,  could  also  be 
considered  sufficient 

One  commenter  stated  that  the 
proposed  rule  was  ambiguous  on  testing, 
and  that  the  rule  implies  that  the 
exemption  for  testing  will  only  apply  to 
tests  for  quahtative  properties  of  the 
coal.  The  commenter  noted  that  test 
biuns  may  be  necessary  to  determine 
the  coal's  compatibilify  with  &e 
customer's  boiler  specifications,  or 
suitabilify  for  blending  with  other  coals, 
ratiier  than  just  to  determine  quaUty  of 
the  coal.  OSMRE  agrees  with  die 
commenter  that  test  bums  are 
sometimes  required  for  determinations 
other  than  the  qualify  of  the  coal. 
Testing  for  purposes  of  9  772.14(b)  is 
considered  by  OSMRE  to  biclude  valid 
test  bums  that  are  required  by  the  end- 
user,  but  only  in  an  amount  necessary  to 
evaluate  the  coal's  compatibiUfy  with 
boiler  or  other  technical  specifications 
or  to  determine  properties  of  the  coaL 
Final  paragraph  (b)(3),  proposed  as 
paragraph  (b)(4).  requires  that  the 
application  also  contain  evidence  that 
sufficient  reserves  of  coal  are  available 
to  the  person  conducting  exploration,  or 
its  principals,  for  future  commercial  use 
or  sale  to  the  intended  end  user  to 
demonstrate  that  the  amount  of  coal  to 
be  removed  is  not  the  total  reserve,  but 
is  a  sampling  of  a  larger  reserve.  The 
phrase  "or  its  principals"  was  added  to 
recognize  that  in  some  situations  the 
person  conducting  die  exploration  may 
be  an  agent  of  another. 

Final  paragraph  (b)(4),  proposed  as 
paragraph  (b)(5),  requires  the 
application  to  contain  an  explanation  as 
to  why  other  means  of  exploratioit,  such 
as  core  drilling,  are  not  adequate  to 
determine  the  qualify  of  the  coal  and/or 
the  feasibihfy  of  future  surface  coal 
mining  operations.  The  words 
"prospecting  or"  which  preceded  the 
word  "exploration"  in  the  proposed  rule, 
do  not  appear  in  the  final  nile  because 
"prospecting"  is  not  defined  and.  as 
intended,  is  a  subset  of  exploration. 

The  intent  of  these  new  requirements 
is  to  continue  to  allow  valid  testing, 
while  eliminating  practices  whereby 
testing  is  used  as  a  means  to  circimivent 
the  prohibition  of  commercial  use  or 
sale  of  coal  obtained  during  exploration. 
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Any  exploratioa  operation  which  sells 
or  uses  coal  commercially  without  a 
valid  testing  approval  shall  be  in 
violation  of  these  rules,  unless  a  permit 
for  a  surface  coal  mining  and 
reclamation  operation  is  first  obtained. 

30  CFR  Part  815— ftrmanent  Program 
Performance  Standards— Coal 
Exploration 

Section  815^   Permitting  Information 

As  proposed.  OSMRE  adds  new 
§  815.2  to  clarify  the  extent  of  the 
information  required  to  be  submitted  Iri 
an  appUcation  for  an  exploration  permit 
The  performance  standards  for  coal 
exploration  at  30  CFR  815.15  currently 
contain  requirements  which  cross- 
reference  certain  requirements  in  30 
CFR  Part  816.  The  cross-referenced  rules 
in  Part  818  contain  further  cross 
references  to  permit  application 
requirements  for  surface  coal  mining 
operations  and.  in  particular,  to  those  at 
30  CFR  Part  780.  However,  the  cross- 
referenced  permit  appUcation 
requirements  are  intended  for  surface 
coal  mining  operations  and  need  not  be 
applied  to  exploration  operations 
because  of  the  much  more  limited  nature 
and  scope  of  exploration  activity. 

The  need  for  more  careful 
specification  of  exploration  permitting 
information  was  recently  demonstrated 
by  an  administrative  appeal  to  an 
exploration  permit  issued  to  Chatham 
Coal  Co.  The  appeal  alleged  that  the 
regulatory  authority  failed  to  require  the 
Part  780  permitting  information  cross- 
referenced  by  the  exploration 
performance  standards.  The 
Administrative  Law  Judge's  decision 
held  that,  as  written,  the  cross- 
referenced  permit  information 
requirements  which  were  in  question 
appUed  to  coal  exploration.  Chatham 
County  V.  OSMRE,  No.  NX  7-1-A 
(August  24. 1987). 

New  §  815.2  states  that 
notwithstanding  cross-references  in 
other  parts  which  may  be  otherwise 
construed.  Part  772  establishes  the 
p>ermit  information  requirements  for  coal 
exploration.  As  a  result  of  the  addition 
of  this  provision,  the  cross-references  to 
the  surface  coal  mining  permit 
application  requirements  in  Part  818 
(which  are  cross-referenced  in  the 
exploration  performance  standards  in  30 
CFR  815.15)  do  not  apply  to  exploration 
permits.  However,  the  cross-references 
to  the  816  standards  still  apply  except  to 
the  extent  that  they  reference  plans 
contained  in  30  CFR  Part  780.  Thus. 
OSMRE  is  deleting  the  perceived 
applicabiUty  of  the  surface  coal  mining 
permit  application  requirements  to 
exploration  operation. 


One  commenter  supported  the 
addition  of  §  815.2.  and  suggested  that 
the  language  added  under  new  S  815.2 
should  also  be  added  to  i  772.1,  scope 
and  purpose.  OSMRE  does  not  agree 
that  the  language  need  appear  in  both 
places  and  has  not  adopted  the 
commenter's  suggestion. 

Another  commenter  stated  that  the 
proposed  S  815.2  necessitates  a 
demonstration  in  Part  772  of  how 
SMCRA  section  512(a)(2)  standards  will 
be  met  The  commenter  said  that  absent 
such  a  demonstration  the  proposed  rule 
created  a  void  in  the  preapproval 
information  requirements,  which  must 
be  filled  hi  by  requiring  the  appUcation 
to  demonstrate  that  the  exploration  will 
be  conducted  hi  conformance  with  Part 
818  standards,  appUcable  through  Part 
815.  The  commenter's  assertion  that 
proposed  i  815.2  created  a  void  in  the 
preapproval  information  requirements  is 
incorrect  Permit  application  information 
requirements  for  exploration  permits  are 
set  forth  in  30  CFR  772.12(b).  Section 
772.12(b)  estabUshes  a  numerous 
information  requirements  which  provide 
the  regulatory  authority  with  sufficient 
data  to  make  an  informed  decision  on 
the  appUcation.  In  particular, 
S  772.12(b)(10)  requires  an  appUcant  to 
submit  a  description  of  the  measures  to 
be  used  to  comply  with  the  appUcable 
requirements  of  Part  815.  If  an 
appUcant's  submittal  is  inadequate,  the 
regulatory  authority  may  always  require 
the  submission  of  additional 
information. 

30  CFR  Part  942— Tennessee 

Section  942. 772   Requirements  for  Coal 
Exploration  in  the  Federal  Program  for 
Tennessee 

The  Tennessee  Federal  program, 
promulgated  on  October  1. 1984  (49  FR 
38874),  added  a  provision  to  the  coal 
exploration  rules  for  Tennessee  at  30 
CFR  942.772(b)  requiring  that  any  person 
who  intends  to  use  mechanized  earth 
moving  equipment  or  explosives  to 
conduct  coal  exploration  activities  must 
file  a  written  notice  of  intent  with 
OSMRE.  This  provision  is  m  addition  to 
the  requirements  of  30  CFR  772.11(a) 
requiring  a  written  notice  of  mtentlon  to 
explore  from  a  person  intending  to 
conduct  coal  exploration  activities  that 
may  substantiaUy  disturb  the  natural 
land  surface.  The  additional  provision  hi 
the  Tennessee  program  rules  was  added 
to  aid  enforcement  and  because  the  use 
of  mechanized  earth  moving  equipment 
or  explosives  is  a  fairly  reUable 
indicator  that  substantial  disturbance 
would  be  likely  to  occur  during 
exploration.  However,  those  provisions 
could  be  less  effective  than  this  final 


rule,  which  requires  all  who  would 
explore  for  2S0  tons  or  less  of  coal  to  file 
a  notice  of  intent  Therefore,  the 
exploration  rules  for  the  Tennessee 
Federal  program  are  revised  to  make 
them  consistent  with  the  final  rules 
adopted  for  30  CFR  Part  772. 

As  proposed  and  adopted,  i  942.772(a) 
states  that  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration.  shaU 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploration 
operations  in  Tennessee.  Previous 
S  942.772(b)  is  removed  and  replaced  by 
a  provision  which  provides  consistency 
with  the  exploration  appUcation 
processing  provisions  contained  in  the 
other  Federal  programs  for  States.  Final 
S  942.772(b)  provides  that  OSMRE  shall 
make  every  effort  to  act  on  an 
exploration  application  within  60  days 
of  its  receipt  or  such  longer  time  as  may 
be  reasonably  required,  and  OSMRE 
wiU  notify  the  appUcant  if  additional 
time  is  needed  to  complete  the  review, 
setting  forth  the  reasons  for  the 
additional  time  that  is  needed. 

nL  Procedural  Matters 

Effect  in  Federal  Program  States 

The  rules  under  30  CFR  Parts  772  and 
815  apply,  through  cross-referencing,  in 
those  States  witb  Federal  programs. 
These  include  California,  Georgia, 
Idaho,  Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  "Tennessee  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  905, 910,  912, 921, 
922,  933,  937,  939,  941.  942  and  947. 
respectively. 

Effects  on  State  Programs 

Upon  promulgation  of  this  final  rule, 
OSMRE  wiU  evaluate  permanent  State 
regulatory  programs  approved  under 
section  503  of  SMCRA  to  determine 
whether  any  changes  in  these  programs 
will  be  necessary.  If  the  Dhector 
determines  that  certain  State  program 
provisions  should  be  amended  in  order 
to  be  made  no  less  effective  than  the 
revised  Federal  rules,  the  individual 
States  wiU  be  notified  in  accordance 
with  the  provisions  of  30  CFR  732.17. 

Federal  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  tmder  44  U.S.C  3501  et  seq. 
and  assigned  clearance  niunber  1029- 
0033.  Public  reporting  burden  for  this 
information  is  estimated  to  average  6.2 
hours  per  response  under  30  CFR  Part 
772.  including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gadiering  and  maintaining  the 
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data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Information  CoUection  Clearance 
Officer,  1951  Constitution  Avenue  NW., 
Washington,  DC  20240;  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  U.S.  Department  of  the  Interior 
(DOI)  has  determined  that  this  proposed 
rule  is  not  a  major  rule  under  the  criteria 
of  Executive  Order  12291  (February  17, 
1981)  and  certifies  that  it  wiU  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq. 

The  rule  does  not  distinguish  between 
small  and  large  entities.  The  economic 
effects  of  the  rule  are  estimated  to  be 
minor  and  no  incremental  effects  are 
anticipated  as  a  result  of  the  rule. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  final 
environmental  assessment  (EA),  and  has 
made  a  finding  that  the  rules  adopted  in 
this  rulemaking  wiU  not  significantly 
affect  the  quaUty  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  PoUcy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C).  A 
finding  of  no  significant  impact  (FONSI) 
has  been  approved  for  the  final  rule  in 
accordance  with  OSMRE  procodures 
under  NEPA.  The  EA  is  on  file  in  the 
OSMRE  Administrative  Record  at  the 
address  specified  previously  (see 
"ADDRESSES"). 

Author 

The  principal  author  of  this  rule  is  Dr. 
Fred  Block,  Branch  of  Federal  and 
Indian  Prograsis,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
1951  Constitution  Avenue  NW.. 
Washington.  DC  20240;  Telephone:  202- 
343-1864  (Commercial  or  FTS). 

List  of  Subjects 

30  CFR  Part  772 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  815 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  942 

Intergovernmental  relations. 
Reporting  and  recordkeeping 


requirements.  Surface  mining. 
Underground  mining. 

Accordingly,  30  CFR  Parts  772,  815 
and  942  are  amended  as  set  forth  below: 

Dated:  November  21, 1988. 
Jaiaes  E.  Cuon. 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management 

PART  772— REQUIREMENTS  FOR 
COAL  EXPLORATION 

1.  The  authority  citation  for  Part  772  is 
revised  to  read  as  foUows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended:  16  U.S.C  470  et  seq.;  and  Pub.  L 
100-34. 

2.  Section  772.11  is  amended  by 
revising  paragraphs  (a)  and  (b)(3)  to 
read  as  follows: 

{772.11    Notice  requirwnents  for 
cxplonrtlon  ramoving  250  tons  of  coal  or 


(a)  Any  person  who  intends  to 
conduct  coal  exploration  operations 
outside  a  permit  area  during  which  250 
tons  or  less  of  coal  wiU  be  removed, 
shaU,  before  conducting  the  exploration, 
file  with  the  regulatory  authority  a 
written  notice  of  intention  to  explore. 
Exploration  which  wiU  take  place  on 
lands  designated  as  unsuitable  for 
surface  coal  mining  operations  under 
Subchapter  F  of  this  chapter.  shaU  be 
subject  to  the  permitting  requirements 
under  S  772.12.  Exploration  conducted 
under  a  notice  of  intent  shaU  be  subject 
to  the  requirements  prescribed  under 

{  772.13. 

(b)  The  notice  shaU  include — 

(3)  A  narrative  describing  the 
proposed  exploration  area  or  a  map  at  a 
scale  of  1:24,000,  or  greater,  showing  the 
proposed  area  of  exploration  and  the 
general  location  of  driU  holes  and 
trenches,  existing  and  proposed  roads, 
occupied  dwellings,  topographic 
features,  bodies  of  surface  water,  and 
pipelines; 
*        *        •        •        * 

3.  Section  772.12  is  amended  by 
revising  the  section  heading,  revising 
paragraphs  (a)  and  (b)(3);  and  revising 
the  heading  for  paragraph  (d);  to  read  as 
foUows: 

9  772.12    Penntt  requirmnents  for 
exploration  rwnoving  more  than  250  tons 
of  coal,  or  occurring  on  lands  designated 
as  unsuitable  for  surface  coal  mining 
operationa. 

(a)  Exploration  permit.  Any  person 
who  intends  to  conduct  coal  exploration 
outside  a  permit  area  during  which  more 
than  250  tons  of  coal  wiU  be  removed  or 
which  will  take  place  on  lands 
designated  as  unsuitable  for  surface 


muilng  under  Subchapter  F  of  this 
chapter.  shaU.  before  conducting  the 
exploration,  submit  an  application  and 
obtain  written  approval  from  the 
regulatory  authority  m  an  exploration 
permit.  Such  exploration  shall  be  subject 
to  the  requirements  prescribed  under 
85  772.13  and  772.14. 
(b)  Application  information. 

(3)  A  narrative  describmg  the 
proposed  exploration  area. 

***** 

(d)  Decisions  on  applications  for 
exploration.  •  •  * 

4.  Section  772.14  is  revised  to  read  as 
foUows: 

9772.14    Commsfdal  use  or  aale. 

(a)  Except  as  provided  under 

S9  772.14(b)  and  700.11(a)(5),  any  person 
who  intends  to  commercially  use  or  seU 
coal  extracted  during  coal  exploration 
operations  under  an  exploration  permit 
shall  first  obtain  a  permit  to  conduct 
surface  coal  mining  operations  for  those 
operations  from  the  regulatory  authority 
under  Parts  773  through  785  of  this 
chapter. 

(b)  With  the  prior  written  approval  of 
the  regulatory  authority,  no  permit  to 
conduct  surface  coal  mining  operations 
is  required  for  the  sale  or  commercial 
use  of  coal  extracted  during  exploration 
operations  if  such  sale  or  conunercial 
use  is  for  coal  testing  purposes  only.  The 
person  conducting  the  exploration  shall 
file  an  appUcation  for  sudi  approval 
with  the  regulatory  authority.  The 
appUcation  shall  demonstrate  that  the 
coal  testing  is  necessary  for  the 
development  of  a  surface  coal  mining 
and  reclamation  operation  for  which  a 
surface  coal  mining  operations  permit 
application  is  to  be  submitted  in  the 
near  future,  and  that  the  proposed 
commercial  use  or  sale  of  coal  extracted 
during  exploration  operations  is  solely 
for  the  purpose  of  testing  the  coal.  The 
application  shaU  contain  the  foUowing: 

(1)  The  name  of  the  testing  firm  and 
the  locations  at  which  the  coal  will  be 
tested. 

(2)  If  the  coal  wiU  be  sold  duectly  to, 
or  commercially  used  directiy  by,  the 
intended  end  user,  a  statement  from  the 
intended  end  user,  or  if  the  coal  is  sold 
indirectiy  to  the  intended  end  user 
through  an  agent  or  broker,  a  statement 
from  the  agent  or  broker.  The  statement 
shaU  include: 

(i)  The  specific  reason  for  the  test 
including  why  the  coal  may  be  so 
different  from  the  intended  user's  other 
coal  supplies  as  to  require  testing; 

(ii)  the  amount  of  coal  necessary  for 
the  test  and  why  a  lesser  amount  is  not 
sufficient  and 
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(iii)  a  description  of  the  q>ecific  tests 
that  will  be  conducted. 

(3]  Evidence  that  sufficient  reserves  of 
coal  are  available  to  the  person 
conducting  eiqiloration  or  its  principals 
for  future  commercial  use  or  sale  to  the 
intended  end  user,  or  agent  <w  broker  of 
such  user  identified  above,  to 
demonstrate  that  the  amount  of  coal  to 
be  removed  is  not  the  total  reserve,  but 
is  a  sampling  of  a  ledger  reserve. 

(4)  An  explanation  as  to  why  other 
means  of  exploration,  such  as  core 
drilling,  are  not  adequate  to  determine 
the  quality  of  the  coal  and/or  the 
feasibiUty  of  developing  a  surface  coal 
mining  operation. 

PART  SIS-PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS-COAL 
EXPLORATION 

5.  The  authority  citation  for  Part  815  is 
revised  to  read  as  follows: 


AudMxity:  30  VJ&.C  1201  et  aeq^  as 
amended:  and  Pub.  L 100-34. 

6.  Secti(Hi  815.2  is  added  to  read  as 
follows: 

§815.2    PermitUno  hiformalion. 

Notwithstanding  cross-references  in 
other  parts  which  may  be  oAerwise 
construed.  Part  772  establishes  the 
notice  and  permit  information 
requirements  for  coal  exploration. 

SUBCHAPTER  T-PROQRAMS  FOR  THE 
CONDUCT  OF  SURFACE  IMNINQ 
OPERATIONS  WITHIN  EACH  STATE 

PART  942— TENNESSEE 

7.  The  authority  citation  for  Part  942  is 
revised  to  read  as  follows: 

Authority:  30  U.S.a  1201  et  seq^  as 
amended:  and  Pub.  L 100-34. 

8.  Section  942.772  is  revised  to  read  as 
follows: 


{•42.772   BequiremenU  tef  coal 
ex 


(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration.  shaU 
apply  to  any  person  who  conducts  or 
seeks  to  conduct  coal  exploratioa 
operations. 

(b)  The  Office  shall  make  every  effort 
to  act  on  an  exploration  application 
within  60  days  of  receipt  or  such  longer 
time  as  may  be  reasonable  imder  the 
circumstances.  If  additional  time  is 
needed,  the  Office  shall  notify  the 
applicant  that  the  application  is  being 
reviewed,  but  that  more  time  is 
necessary  to  complete  such  reviews, 
setting  forth  the  reasons  and  the 
additional  time  that  is  needed. 

[FR  Do&  88-29721  Filed  12-28-88: 8:45  am] 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 
[Docic«tNo.S6N-0012] 

Orthopedic  Devices;  Exemptions  From 
Premaricet  Notification 

AOCNCV:  Food  and  Drug  Administration. 
ACnOM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  exempting  from 
the  requirement  of  premarket 
notification,  with  limitations,  seven 
generic  types  of  class  I  orthopedic 
devices.  For  the  exempted  devices,  FDA 
has  determined  that  manufacturers' 
submissions  of  premarket  notifications 
are  unnecessary  for  the  protection  of  the 
pubUc  health  and  that  review  of  such 
notifications  by  the  agency  will  not 
advance  FDA's  pubUc  health  mission. 
Granting  the  exemptions  will  allow  the 
agency  to  make  better  use  of  its 
resources  and  thus  better  serve  the 
public. 
EFFECnvf  DATE  January  30, 1989. 

FOft  FUHTHER  INFORMATION  CONTACT: 

Carl  A.  Larson,  Center  for  Devices  and 

Radiological  Health  (HFZ-410).  Food 

and  Drug  Administration,  8757  Georgia 

Ave.,  Silver  Spring,  MD  20910,  301-427- 

7156. 

SUPPLEMENTARY  INFORMATION:  The 

Medical  Device  Amendments  of  1978 
(the  amendments)  (Pub.  L  94-295) 
establish  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  hiunan  use.  One  provision 
of  the  amendments,  section  513  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  Act)  (21  U.S.C.  3eOc),  establishes 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
and  safety  and  effectiveness:  Class  L 
general  controls;  class  11,  performance 
standards;  and  class  III,  premarket 
approval. 

Section  513(d)(2)(A)  of  the  Act  (21 
U.S.C.  360c(d)(2)(A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of, 
among  other  things,  premarket 
notification  in  section  510(k)  of  the  Act 
(21  U.S.C.  360(k))  and  Subpart  E  of  21 
CFR  Part  807.  Such  an  exemption 
permits  manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  to  FDA 
a  premarket  notification.  When  FDA 
was  publishing  its  proposed 
classification  regulations  for 
preamendments  devices,  the  agency  did 


not  routinely  evaluate  whether  it  should 
grant  to  manufacturers  of  devices  placed 
in  class  I  an  exemption  from  the 
requirement  of  premarket  notification. 
Generally,  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  specifically  included  them  in 
recommendations  made  to  the  agency. 
Recently,  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  of 
unnecessary  premarket  notifications, 
thereby  freeing  agency  resources  for  the 
review  of  more  important  notifications. 

FDA  beUeves  that  exempting  certain 
devices  from  premarket  notification  will 
allow  the  agency  to  make  better  use  of 
its  resources  and  thus  better  serve  the 
public.  In  other  words,  the  process  of 
exempting  devices  from  the  premarket 
notification  program  of  section  510(k)  of 
the  Act  (21  U.S.C.  360(k}),  where 
premarket  notification  will  not  advance 
FDA's  pubhc  health  mission,  will  free 
additional  resources  to  address  pressing 
regulatory  concerns  and  will  make  the 
agency  more  efficient  The  development 
of  exemption  criteria  and  the  issuance 
of  proposed  and  final  rules  exempting 
appropriate  devices  from  the 
requirement  of  premarket  notification 
will  help  implement  a  goal  in  FDA's 
May  1987  "A  Plan  for  Action  Phase  IT' 
(Ref.  1). 

On  September  4, 1987  (52  FR  33686). 
FDA  published  a  final  regulation 
classifying  77  orthopedic  devices.  Also 
on  September  4, 1987  (52  FR  33714),  FDA 
proposed  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations,  seven  of  those  devices 
classified  into  class  I.  Interested  persons 
were  given  imtil  November  3. 1987,  to 
submit  written  comments  on  the 
proposal.  One  comment  was  received 
from  a  manufacturer: 

1.  The  comment  suggested  that  S  888.9 
Limitations  of  exemptions  from  section 
S10(k)  of  the  Act  be  revised  to  include  a 
reference  to  21  CFR  807.81,  which 
regulation  specifies  when  a  premarket 
notification  submission  is  required. 

FDA  beUeves  that  cross-referencing  21 
CFR  807.81  is  unnecessary,  because 
§S  807.81  and  888.9  are  independent  and 
complementary  sections  and  must  be 
read  together  in  determining  whether  a 
section  510(k)  premarket  notification 
submission  is  necessary. 

2.  The  comment  noted  that  the 
exemption  from  premarket  notification 
for  four  devices  (S  S  888.4200  Cement 
dispenser.  888.4210  Cement  mixer  for 
clinical  use,  888.4230  Cement  ventilation 
tube,  and  888.5940  Cast  component)  was 
limited  to  those  devices  made  of  the 
same  materials  that  were  used  in  the 
devices  before  May  28, 1976.  The 


comment  said  that  it  is  highly  unlikely 
that  use  in  these  innocuous  devices  of 
materials  that  are  different  from  the 
materials  used  before  May  28, 1976, 
would  significantly  affect  the  safety  and 
effectiveness  of  the  devices.  Thus,  the 
comment  suggested  that  the  proposed 
exemption  frxim  premarket  notification 
not  be  limited  to  the  devices  made  of  the 
same  materials  and  used  before  May  28, 
1978. 

FDA  beUeves  that  use  of  materials  in 
the  four  devices  that  are  different  frt>m 
the  materials  used  in  the  devices  before 
May  28, 1976,  may  significantly  affect 
the  safety  and  effectiveness  of  these 
devices.  Accordingly,  under  21  CFR 
807.81(a)(3),  a  premarket  notification 
must  be  filed  with  the  agency  for  any  of 
the  four  devices  when  made  of  new 
materials.  Then  FDA  will  be  able  to 
assess  the  significance  of  the  affect  of 
the  new  materials  on  the  safety  and 
effectiveness  of  any  of  the  four  devices. 

3.  The  comment  suggested  that  FDA 
clarify  the  four  regxilations  by 
identifying  materials  in  use  in  the 
devices  before  May  28, 1976. 

FDA  is  clarifying  the  four  regulations 
as  suggested,  by  identifying  examples  of 
the  materials  known  by  the  agency  to 
have  been  used  in  the  devices  before 
May  28, 1976. 

Accordingly,  FDA  is  adopting  the 
regulations  as  proposed  with  minor 
clarifications  to  identify  the  materials 
used  in  four  devices  (SS  888.4200, 
888.4210,  888.4230,  and  888.5940)  before 
May  28, 1976. 

Criteria  for  510(k)  Exemptions 

FDA  is  exempting  a  generic  type  of 
class  I  device  from  the  requirement  of 
premarket  notification,  with  the 
limitations  described  below,  if  the 
agency  determines  that  premarket 
notification  is  unnecessary  for  the 
protection  of  the  public  health.  FDA  is 
granting  an  exemption  if  both  of  the 
following  criteria  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significant  history  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device,  such  as  device  design  or 
materials.  When  making  these 
determinations.  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors. 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established;  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (i)  be  readily 
detectable  by  users  by  visual 


-r^- 


Federal  RegJstCT/Vol.  53.  No.  250  /  Thursday.  December  29.  1988  /  Rules  and  Regulationg 


529S3 


examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (ii)  not  materially  increase  the  risk  of 
hijury.  incorrect  diagnosis,  or  ineffective 
treatment;  and  (c)  that  any  changes  in 
the  device  will  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 

FDA  will  make  the  determinations 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  cmd 
relevant  reports  or  studies  on  device 
performance.  FDA  may,  if  it  has 
concerns  only  about  certain  types  of 
changes  in  a  class  I  device,  grant  a 
limited  exemption  frtnn  premarket 
notification  for  the  generic  type  of 
device.  A  limited  exemption  will  specify 
that  types  of  changes  manufacturers 
must  continue  to  report  to  FDA  in  the 
context  of  premarket  notificatioa  For 
example,  FDA  may  exempt  a  device 
except  when  a  manufacturer  intends  to 
use  a  different  material. 

FDA's  decision  to  grant  an  exemption 
fit>m  the  requirement  of  premcu^et 
notification  for  a  generic  type  of  class  I 
device  is  based  upon  the  existing  and 
reasonably  foreseeable  characteristics 
of  commercially  distributed  devices 
within  that  generic  type.  Because  FDA 
cannot  anticipate  every  change  in 
intended  use  or  characteristic  of  a 
device  that  could  significantly  affect  a 
device's  safefy  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  dehvering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(1)  The  device  is  intended  for  a  use 
different  bom  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  ftom  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(2)  The  modified  device  operates  using 
a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culttire  or 
immonoassay  technology. 


Reference 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857,  and 
may  be  seen  by  interested  persons  fitrai 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

1.  'Tood  and  Drug  Adminiatratioa— A  Han 
for  Action  Phase  II,"  Public  Health  Service, 
Department  of  Health  and  Human  Services, 
May  1987.  p.  19. 

Envirooinental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  &ial  rule  and 
has  determined  that  the  final  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Regulatory  Flexibilify 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291.  the  impact  of 
this  final  rule  has  been  carefully 
analyzed,  and  it  has  been  determined 
that  the  final  rule  does  not  constitute  a 
major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order. 

The  devices  subject  to  this  final  rule 
are  now  subject  only  to  the  general 
controls  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  351. 
352.  360.  360f.  360h.  360i,  and  380j),  with 
certain  exemptions. 

List  of  Subjects  in  21  CFR  Part  888 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  888  is  amended 
as  follows: 

PART  888— ORTHOPEDIC  DEVICES 

1.  The  authorify  citation  for  21  CFR 
Part  888  continues  to  read  as  follows: 

Autliority:  Sees.  501(f).  510.  513.  515.  520. 
701(a).  52  Stat.  1055,  76  Stat.  794-795  as 
amended.  90  Stat.  540-546.  552-559,  565-574. 
576-577  (21  U.S.C.  351(0.  360,  360c  360e.  360}, 
371(8));  21  CFR  5.10. 

2.  Section  888.9  is  added  to  Subpart  A 
to  read  as  follows: 

{•88.9    Umltatlona of axwnptlons from 
section  510(l()  of  the  act 

FDA's  decision  to  grant  an  exemption 
bom  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 


a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantiy 
affect  a  device's  safefy  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  bom  the 
requirement  of  ]»emarket  notification 
must  still  submit  a  premaricet 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  hitended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976.  or  the  device  is  intended 
for  a  use  different  bom  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent  eg.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
usmg  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3.  Section  888.4200  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

(888.4200    Cement  dtspeneer. 

•  •        •        •        • 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976  (e.g.,  316  stainless  steel,  chrome 
plated  carbon  steel,  or  polyethylene), 
the  device  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

4.  Section  888.4210  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

(888.4210   Cement  mixer  for  clinical  uee. 

•  •        •        •        * 

(b)  Classification.  Class  L  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28. 1976  (e.g..  316  stainless  steel  or 
polyethylene),  the  device  is  exempt  from 
the  premarket  notification  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 
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S.  Section  888.4220  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

SS8S.4220   CwMnlmononMr vapor 
•vaeiMtor. 


(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter. 

6.  Section  888.4230  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S8M.4230   Cement ventttatkMi tube. 

(b]  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976  (e.g.,  polypropylene  or 
polyethylene),  the  device  is  exempt  from 
the  premarket  notification  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 

7.  Section  888.5890  in  amended  by 
revising  paragraph  (b)  to  read  as 
fbllows: 


iwnjsmn   NonlnvMive traction 


(b)  Classification.  Class  L  The  device 
is  exen^it  ^m  the  premaricet 
notification  procedures  in  Subpart  B  of 
Part  807  of  this  chapter.  The  device  is 
exempt  frtun  the  current  good 
manufacturing  practice  regulations  in 
Part  820  of  this  chapter,  with  the 
exception  fA  f  820.18a  regarding  general 
requirements  concerning  records,  and 
S  820.198,  regarding  complaint  files. 

8.  Section  88a5940  is  amended  by 
revising  paragraph  Cb)  to  read  as 
follows: 

988S.5M0   Cast  component 

•       •        *        •        • 

(b)  Classification.  Class  L  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  (e.g.,  heels  of  rubber  vinyl: 
walking  irons  of  plate  steel)  it  is  exempt 
from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807  of 
this  chapter.  The  device  is  exempt  bom 
the  current  good  manufacturing  practice 


regulations  in  Part  820  of  this  chapter, 
with  the  exception  of  \  820.180, 
regarding  general  requirements 
concerning  records,  and  9  820.198, 
regarding  complaint  files. 

9.  Section  888.5980  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{•88.5960    Manual  cast  application  and 
ramovai  kwtnjmenL 


(b)  Classification.  Class  I.  The  device 
is  exempt  bom  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  regulations  in  Part  820  of 
this  chapter,  with  the  exception  of 
%  820.180,  regarding  general 
requirements  concerning  records,  and 
S  820.198,  regarding  complaint  files. 

Dated:  December  9, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  88-29886  Filed  12-2&-88: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[Docket  Na  EfU-R-7»-43B] 

Electric  and  Qaa  Utilities  Covered  in 
1989  by  Tttles  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  TIties  II  and  VII  of  ttie  National 
Energy  Conservation  Policy  Act  of 
1978  and  Requirements  for  State 
Regulatory  Authorities  To  Notify  the 
Department  of  Energy 

AOENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACnow;  Notice. 

SUMMAHY:  Sections  102(c]  and  301(d)  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  (PURPA)  and  section  211(b)  of 
the  National  Energy  Conservation  Policy 
Act  (NECPA)  require  the  Secretary  of 
Energy  to  publish  a  list  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  and  gas 
utility  to  which  Titles  I  and  III  of  PURPA 
and  Titles  II  and  VII  of  NECPA  apply 
during  such  calendar  year.  The  1989  list 
is  published  here  as  two  separate 
tabulations.  Appendix  A  lists  the 
covered  utilities  by  State  and  Appendix 
B  lists  them  alphabetically. 

Each  State  regulatory  authority  is 
required,  pursuant  to  sections  102(c)  and 
301(d)  of  PURPA  and  section  211(b)  of 
NECPA,  to  notify  the  Secretary  of 
Energy  of  each  electric  utility  and  gas 
utility  on  the  list  for  which  such  State 
regulatory  authority  has  ratemaking 
authority.  In  addition,  written  comments 
are  requested  on  the  accuracy  of  the  list 
of  electric  utilities  and  gas  utilities. 
DATK  Notiflcations  by  State  regulatory 
authorities  and  written  comments  must 
be  received  by  no  later  than  4:30  p.m.  on 
February  IS,  1989. 
Aoonnt:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Coal  and 
Electricity  Division,  1000  Independence 
Avenue,  SW.,  Room  3F-070,  Docket  No. 
ERA-R-79-43B,  Washington,  DC  20585. 
FOM  nmTMEII  INFORMATION  CONTACT: 
Steven  Mintz,  Coal  and  Electricity 
Division,  Economic  Regulatory 
Administration,  Department  of  Energy, 
1000  Independence  Avenue,  SW.,  Room 
3F-070,  Washington,  DC  20585, 
Telephone  202/586-9506. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  PURPA.  Pub.  L  95-617,  92  Stat.  3117 
et  seq.  (16  U.S.C.  2601  et  seq.].  and 
section  2n(b)  of  NECPA,  Pub.  L  95-619, 
92  Stat.  3206  et  seq.,  (42  U.S.C.  8211  et 


seq.),  hereinafter  referred  to  as  the 
"AcU",  the  Department  of  Enengy  (DOE) 
is  required  to  publish  a  list  of  utilities  to 
which  Titles  I  and  III  of  PURPA  and 
Titles  II  and  VII  of  NECPA  apply  in 
1989. 

State  regulatory  authorities  are 
required  by  the  above  cited  Acts  to 
notify  the  Secretary  of  Energy  as  to  their 
ratemaking  authority  over  the  Uited 
utilities.  The  inclusion  or  exclusion  of 
any  utility  on  or  from  the  list  does  not 
affect  the  legal  obligations  of  such  utility 
or  the  responsible  authority  imder  the 
Acts. 

The  term  "State  regulatory  authority" 
means  any  State,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
political  subdivision  thereof,  and  any 
agency  or  instrumentalify,  either  of 
which  has  authority  to  fix,  modify, 
approve,  or  disapprove  rates  with 
respect  to  the  sale  of  electric  energy  or 
natural  gas  by  any  utility  (other  than 
such  State  agency).  In  the  case  of  a 
utility  for  which  the  Tennessee  Valley 
Authorify  (TVA)  has  ratemaking 
authority,  the  term  "State  regulatory 
authority"  means  the  TVA. 

Title  I  or  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utiUties.  Section 
102(c)  of  Title  I  requires  the  Secretary  of 
Energy  to  publish  a  list,  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  to  which 
Title  I  applies  during  such  calendar 
year.  An  electric  utility  is  defined  at  any 
person.  State  agency  or  Federal  agency, 
which  sells  electric  energy.  An  electric 
utilify  is  covered  by  Title  I  for  any 
calendar  year  if  it  had  total  sales  of 
electric  energy  for  purposes  other  than 
resale  in  excess  of  500  million  kilowatt- 
hours  during  any  calendar  year 
beginning  after  December  31, 1978,  and 
before  the  immediately  preceding 
calendar  year.  An  electric  utilify  is 
covered  in  1988  if  it  exceeded  the 
threshold  in  any  year  from  1978  through 
1987. 

Title  III  of  PURPA  addresses 
ratemaking  and  other  regulatory  poUcy 
standards  with  respect  to  natural  gas 
utilities.  Section  301(d)  of  Title  U 
required  the  Secretary  of  Energy  to 
publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each  gas 
utility  to  which  Title  III  applies  during 
such  calendar  year.  A  gas  utility  is 
defmed  as  any  person.  State  agency Dr 
Federal  agency,  engaged  in  the  local 
distribution  of  natural  gas  and  the  sale 
of  natural  gas  to  any  ultimate  consumer 
of  natural  gas.  A  gas  utiUty  is  covered 
by  Title  III  if  it  had  total  sales  of  natural 
gas  for  purposes  other  than  resale  in 
excess  of  10  billion  cubic  feet  during  any 
calendar  year  beginning  after  December 


31, 1975,  and  before  the  immediately 
preceding  calendar  year.  A  gas  utility  is 
covered  in  1989  if  it  exceeded  the 
threshold  in  any  year  from  1978  through 
1987. 

Title  II,  Part  1,  of  NECPA,  addresses 
residential  conservation  programs,  and 
Title  VII  of  NECPA.  enacted  as  part  of 
the  Energy  Security  Act,  Pub.  L.  96-294, 
94  StaL  811  et  seq.  (42  U.S.C.  8701  et 
seq.),  and  amended  by  Pub.  L  99-412. 
100  Stat  932  et  seq.,  addresses 
commercial  building  and  multi-family 
dwelling  conservation  programs.  Section 
211(b)  contains  a  requirement,  similar  to 
that  of  PURPA,  that  the  Secretary  of 
Energy  publish  a  Ust  of  electric  and  gas 
utilities  to  which  Titles  II  and  VII  apply. 
The  NECPA  requirements  for  coverage 
of  electric  utilities  and  gas  utilities  differ 
from  the  PURPA  requirements  in  only 
three  respects: 

(1)  The  NECPA  threshold  for  electric 
utilities  is  750  million  kilowatt-hours  for 
purposes  other  than  resale; 

(2)  A  utility  is  covered  for  any 
calendar  year  if  it  exceeded  the 
threshold  during  the  second  preceding 
calendar  yean  e.g.,  a  utility  is  covered  in 
1989  if  it  exceeded  the  threshold  in  1987; 
and 

(3)  Only  utilities  which  have 
residential  sales  are  covered  by  Titie  II 
and  only  utilities  which  have  sales  to 
commercial  buildings  or  multi-family 
dwellings  are  covered  by  Title  VII. 

In  compiling  the  list  published  today, 
the  DOE  revised  the  1988  list  (52  FR 
49326,  December  30, 1987)  upon  the 
assumption  that  all  entities  included  on 
the  1988  list  are  properly  included  on  the 
1989  list  unless  the  DOE  has  information 
to  the  contrary.  In  doing  this,  the  DOE 
took  into  account  information  which 
was  received  from  the  rural 
Electriflcation  Administration  or 
included  in  public  documents  regarding 
entities  which  exceeded  the  PURPA  and 
NECPA  thresholds  for  the  flrst  time  in 
1987.  tiie  DOE  believes  tiiat  it  will 
become  aware  of  any  errors  or 
omissions  in  the  list  published  today  by 
means  of  the  comment  process  called  for 
by  tills  notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE, 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  list. 

n.  Notification  and  Comment 
Procedures 

No  later  than  4:30  p.m.  on  February  15. 
1889,  each  State  regulatory  authority 
must  notify  the  Department  of  Energy  in 
-writing  of  each  utility  on  the  list  over 
which  it  has  ratemaking  authority.  Five 
copies  of  such  notiHcation  should  be 
submitted  to  the  address  indicated  in 


tiie  "ADDRESS"  section  of  tiiis  Notice 
and  should  be  identified  on  the  outside 
of  the  envelope  and  on  the  document 
with  the  designation  "Docket  No.  ERA- 
R-79-43B."  Such  notification  should 
include: 

1.  A  complete  list  of  electilc  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authorify  has  ratemaking 
authorify; 

2.  legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  autiiority;  and 

3.  for  any  listed  utilify  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  its 
service  area,  a  precise  description  of  the 
portion  to  which  such  notification 
applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  February  15, 1989,  on  any  errors 
or  omissions  with  respect  to  the  list. 
Five  copies  of  such  comments  should  be 
sent  to  the  address  indicated  in  the 
"ADDRESS"  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  witii 
the  designation  "Docket  No.  ERA-R-79- 
43B."  Written  comments  should  include 
the  commenter's  name,  address  and 
telephone  number. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  in  the  Freedom  of 
Information  Reading  Room,  Room  lE- 
190;  1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585  between  the 
hours  or9;00  a.m.  and  4:00  p.m.  Monday 
through  Friday. 

III.  Ust  of  Electric  Utilities  and  Gas 
UtiUties 

Appendices  A  and  B  contain  two 
different  tabulations  of  tiie  utilities 
which  meet  both  PURPA  and  NECPA 
coverage  requirements.  In  both 
appendices,  the  listed  utilities  covered 
by  PURPA  but  not  covered  by  NECPA 
also  are  noted.  As  stated  above,  the 
inclusion  or  exclusion  of  any  utility  on 
or  from  the  lists  does  not  affect  its  legal 
obligations  or  those  of  the  responsible 
State  regulatory  authorify  under  PURP>^ 
and  NECPA. 

Appendix  A  contains  a  Ust  of  utilities 
which  are  covered  by  PURPA  and/or 
NECPA.  These  utilities  are  grouped  by 
State  and  by  the  regulatory  authority 
within  each  State.  Also  Included  in  this 
list  are  utilities  which  are  covered  by 
PURPA  and/or  NECPA  but  which  are 
not  regulated  by  the  State  regulatory 
authorify.  This  tabulation.  Including 
explanatory  notes,  is  based  on 
information  provided  to  the  DOE  by 
State  regulatory  authorities  in  response 


to  tiie  December  30. 1987.  Federal 
Register  Notice  (52  FR  49326)  reguiring 
each  State  regulatory  authority  to  notify 
tiie  DOE  of  each  utilify  on  the  list  over 
which  it  has  ratemaking  authorify, 
public  comments  received  with  respect 
to  that  notice,  and  information 
subsequently  made  available  to  the 
DOE. 

The  utilities  classified  in  Appendix  A 
as  not  regulated  by  the  State  regulatory 
authority  in  fact  may  be  regulated  by 
local  municipal  authorities,  lliese 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  tiius 
have  responsibilities  under  PURPA 
identical  to  those  of  the  State  regulatory 
authority.  Therefore,  each  such 
municipalify  is  to  notify  the  DOE  of  each 
utility  on  tiie  list  over  which  it  has 
ratemaking  authorify. 

In  Appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  further 
subdivided  by  type  of  ownership: 
investor-owned  utilities,  publicly-owned 
utilities,  and  rural  cooperatives. 

The  changes  to  the  1988  list  of  electiic 
and  gas  utilities  are  as  follows: 

Additions 

*)oe  Wheeler  Electric  Membership 

Corporation  (AL) 
'New  Hampshire  Electric  Cooperative, 

Inc.  (NH) 
*Sawnee  Qectric  Membership 

Corporation  (GA) 

Erroneously  Listed  in  1988  List 

Northern  Central  Public  Service 
Company  (MN) 

(Public  Utility  Regulatory  Policies  Act  of 
1978.  Pub.  L.  95-617.  92  Stat.  3117  et  seq.  (16 
U.S.C.  2601  etseq.);  National  Energy 
Conservation  Policy  Act,  Pub.  L  95-619,  92 
Stat.  3206  et  seq.,  at  amended  by  Pub.  L.  96— 
294, 94  Stat  611  et  seq..  and  Pub.  L  99-412, 
100  Stat.  932  el  teg.  (42  U.S.C.  8211  et  seq.]] 

Issued  in  Washington,  DC,  on  December  23, 
1988. 

Constaoce  L  Buckley, 

Acting  Director.  Office  of  Fuels  Programa, 
Economic  Regulatory  Administration. 

Appendix  A 

All  gas  utilities  listed  below  had 
natural  gas  sales,  for  purposes  other 
than  resale,  in  excess  of  10  billion  cubic 
feet  in  1976, 1977, 1978, 1979, 1980, 1981, 
1982, 1983, 1984, 1985, 1986  or  1987.  All 
except  those  marked  (*)  are  covered  by 
PURPA  Title  III,  and  NECPA  Titles  II 
and  VII.  Utilities  marked  (*)  are  not 
covered  by  NECPA  TiUes  II  and  VII 
because  they  either  did  not  exceed  the 
NECPA  tiireshold  of  10  billion  cubic  feet 
in  1987  for  purposes  other  than  resale,  or 
do  not  have  residential  or  commercial 
sales. 


All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other 
than  resale,  in  excess  of  500  million 
kilowatt-hours  in  1976, 1977, 1978. 1979. 
1980, 1981, 1983, 1984,  1985, 1986  or  1987. 
All  except  those  marked  (*)  are  covered 
by  PURPA  Titie  I  and  NECPA  TIties  H 
and  VII.  Utilities  marked  (*)  are  not 
covered  by  NECPA  Titles  II  and  VD 
because  they  either  did  not  exceed  tiie 
NECPA  tiireshold  to  750  million 
kilowatt-hours  In  1987  for  purposes 
other  than  resale,  or  do  not  have 
residential  or  commercial  sales. 

State:  Alabama 

Regulatory  Authority:  Alabama  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Alabama  Gas  Corporation 
'Alabama-Tennessee  Natural  Gas 

Company 
Mobile  Gas  Service  Corporation 
Northwest  Alabama  Gas  DIst. 

Electric  Utilities 

Investor-Owned: 

Alabama  Power  Company 

The  following  covered  utilities  within 
the  State  of  Alabama  are  not  regulated 
by  the  Alabama  Public  Service 
Commission: 

Electric  Utilities 

Investor-Owned: 
Decatur  Electric  Department 
'Dothan  Electric  Department 
Florence  Electric  Department 
HuntsvUIe  Utilities 

Rural  Electric  Cooperatives: 
'Joe  Wheeler  Electric  Membership 

Corporation 
Rural  Electric  System 

State:  Alaska 

Regulatory  Authorify:  Alaska  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Enstar  Natural  Gas  Company 

Electric  Utilities 

Rural  Electric  Cooperatives: 
Chugach  Electric  Association 

Publicly-Owned: 
'Anchorage  Municipal  Light  &  Power 
Department 

State:  Arizona 

Regulatory  Authority:  Arizona 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 
Southern  Union  Gas  Company 
Southwest  Gas  Corporation 


:/i 


M;  » 
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Electric  Utilities 

Investor-Owned: 

Arizona  Public  Service  Company 

Tucson  Electric  Power  Ck)mpany 
Publicly-Owned: 

•Trico  Electric  Cooperative.  Inc, 
Rural  Electric  Cooperative: 

Duncan  Valley  Electric  Cooperative, 
Inc. 

The  following  covered  utilities  within 
the  State  of  Arizona  are  not  regulated  by 
the  Arizona  Corporation  Commission: 

Electric  Utilities 

Publicly-Owned: 
Salt  River  Project  Agricultural 
Improvement  and  Power  District 

State:  Arkansas 

Regulatory  Authority:  Arkansas 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Arkansas  Power  and  Light  Company 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Southwestern  Electric  Power 
Company 

Rural  Electric  Cooperative: 
'First  Electric  Cooperative 

Corporation 
The  following  covered  utility  within 

the  State  of  Arkansas  is  not  r^ulated 

by  the  Arkansas  Public  Service 

Commission: 

Publicly-Owned: 

*North  Little  Rock  Electric 
Department 

State:  California 

Regulatory  Authority:  California 
Public  Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
San  Diego  Gas  and  Electric  Company 
Southern  California  Can  Company 
Southweet  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
Pacific  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
The  following  covered  utilities  within 

the  State  of  Cahfomia  are  not  regulated 

by  the  California  Public  Utilities 

Commission: 


Electric  Utilities 

Publicly-Owned: 
Anaheim  Public  Utilities  Department 
Burbank  Public  Service  Department 
•Glendale  Public  Service  Department 
Imperial  Irrigation  District 
Los  Angeles  Department  of  Water  and 

Power 
Modesto  Irrigation  District 
Palo  Alto  Electric  UtiUty 
Pasadena  Water  and  Power 

Department 
Riverside  Pubhc  Utilities 
Sacramento  Municipal  Utility  District 
Santa  Clara  Electric  Department 
Turlock  Irrigation  District 
Vernon  Municipal  Light  Department 

Gas  Utilities 

Publicly-Owned: 
Long  Beach  Gas  Department 

State:  Colorado 

Regulatory  Authority:  Colorado  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Greeley  Gas  Company 
Iowa  Electric  Light  and  Power 

Company 
Kansas-Nebraska  Natural  Gas 

Company 
Peoples  Natural  Gas  Company. 

Division  of  Intemorth.  Inc. 
Public  Service  Company  of  Colorado 
Publicly-Owned: 
Colorado  Springs  Department  of 

Utilities  [Jurisdiction  only  sales  to 

another  gas  utility) 

Electric  Utilities 

Investor-Owned: 
Public  Service  Company  of  Colorado 
Southern  Colorado  Power  Division 
ofCentel 
The  following  covered  utihties  within 
the  State  of  Colorado  are  not  regulated 
by  the  Colorado  Public  Utilities 
Commission: 

Gas  Utilities 

Publicly-Owned: 
Colorado  Springs  Department  of 
Utilities  (except  sales  to  another  gas 
utility) 

Electric  Utilities 

Pidjlicly-Owned: 
Colorado  Springs  Department  of 
Utilities 
Rural  Electric  Cooperatives: 

*Intermountain  Rural  Asaociatioa 
Moon  Lake  Electric  Asaociatioa 

State:  C<mnecticut 

Regulatory  Authority:  Connecticut 
Department  of  Public  Utility  Control 


Gas  Utilities 

Investor-Owned: 
Connecticut  Light  and  Power 

Company 
Connecticut  Natural  Gas  Corporation 
Southern  Connecticut  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Connecticut  Light  and  Power 
Company 

United  IHuminating  Company 
Publicly-Owned: 

*Groton  Public  Utilities 

State:  Delaware 

Regulatory  Authority:  Delaware 
Public  Service  Commission 


Gas  Utilities 

Investor-Owned: 
Delmarva  Power  and  Light  Company 

Electric  Utilities 

Investor-Owned: 
Debnarva  Power  and  Light  Company 

State:  District  of  Columbia 

Regulatory  Authority:  Public  Service 
Commission  of  the  District  of  Columbia 

Gas  Utilities 

Investor-Owned: 
Wariiington  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 
Potomac  Electric  Power  Company 

State:  Florida 

Regulatory  Authority:  Florida  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
*City  Gas  Company  of  Florida 
Peoples  Gas  System 

Electric  Utilities 

Investor-Owned: 
Florida  Power  Corporation 
Florida  Power  and  Light  Company 
Gulf  Power  Company 
Tampa  Electric  Company 
Publicly-Owned:  The  Florida  Public 

Service  Commission  has  rate 

structure  jurisdiction  over  the 

following  utilities — 
Gainesville  Regional  Utilities 
Jacksonville  Electric  Authority 
Lakeland  Department  of  Electric  and 

Water 
*Ocala  Electric  Audiority 
Oriando  Utilities  Commission 
Tallahassee,  City  of 
Rural  Beotric  Cooperative:  The  Florida 

Public  Service  CoBunission  has  rate 


structure  jurisdiction  over  the . 

following  utilities — 
Clay  Electric  Cooperative 
Lee  County  Electric  Cooperative 
*Sumter  Electric  Cooperative,  Inc. 
Withlacoochee  River  Electric 

Cooperative 

State:  Georgia 

Regulatory  Authority:  Georgia  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Atlanta  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 
Georgia  Power  Company 
Savannah  Electric  and  Power 
Company 

The  following  utilities  within  the  State 
of  Georgia  are  not  regulated  by  the 
Georgia  Public  Service  Commission. 

Electric  Utilities 

Publicly-Owned: 
•Albany  Water,  Gas  &  Light 

Commission 
•Dalton  Water.  Light  &  Sink 
Rural  Electric  Cooperatives: 
'Douglas  County  Electric  Membership 

Corporation 
Cobb  Electric  Membership 

Corporation 
Flint  Electric  Membership  Corporation 
Jackson  Electric  Membership 

Corporation 
North  Georgia  Electric  Membership 

Corporation 
*Sawnee  Electric  Membership 

Corporation 
Walton  Electric  Membership 

Corporation 

State:  Hawaii 

Regulatory  Authority:  Hawaii  Public 
Utilities  Commission. 

Gas  Utilities 

None. 

Electric  Utilities 

Investor-Owned: 
Hawaiian  Electric  Company,  Inc. 

State:  Idaho 

Regulatory  Authority:  Idaho  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Intermountain  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 


Utah  Power  and  Light  Company 
Washington  Water  Power  Company 

State:  Illinois 

Regulatory  Authority:  Illinois 
Commerce  Commission. 

Gas  Utilities 

Investor-Owned: 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service 

Company 
Illinois  Power  Company 
Iowa-Illinois  Gas  and  Electric 

Company 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
'Panhandle  Eastern  Pipeline 

Company 
Peoples  Gas,  Light  and  Coke 

Company 

Electric  Utilities 

Investor-Owned: 

Central  Illinois  Light  Company 

Central  Illinois  Public  Service 
Company 

Commonwealth  Edison  Company 

Illinois  Power  Company 

Interstate  Power  Company 

Iowa-Illinois  Gas  and  Electric 
Company 

Union  Electric  Company 

The  following  covered  utility  within 
the  State  of  Illinois  is  not  regulated  by 
the  Illinois  Commerce  Commission: 

Electric  Utilities 

Publicly-Owned: 
Springfield  Water,  Light  and  Power 
Department 

State:  Indiana 

Regulatory  Authority:  Indiana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Indiana  Gas  Company 
Northern  Indiana  Public  Service 

Company 
Southern  Indiana  Gas  and  Electric 

Company 
Terre  Haute  Gas  Corporation 
Publicly-Owned: 
Citizens  Gas  and  Coke  Utility 

Electric  Utilities 

Investor-Owned: 
Indiana  and  Michigan  Power 

Company 
Indianapolis  Power  and  Light 

Company 
Northern  Indiana  Public  Service 

Company 
Public  Service  Company  of  Indiana 
Southern  Indiana  Gas  and  Electric 

Company 
Publicly-Owned: 


'Richmond  Power  and  Light 

State:  Iowa 

Regulatory  Authority:  Iowa  Commerce 
Commission. 

Gas  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power 

Company 
lowa-IUinois  Gas  and  Electric 

Company 
Iowa  Power  and  Light  Company 
Iowa  Public  Service  Company 
Iowa  Southern  Utilities  Company 
Peoples  Natural  Gas  Company. 

Division  of  Intemorth,  Inc. 

Electric  Utilities  ■  ■ 

Investor-Owned: 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power 

Company 
Iowa-Illinois  Gas  and  Electric 

Company 
Iowa  Power  and  Light  Company 
Iowa  Public  Service  Company 
Iowa  Southern  Utilities  Company 
Union  Electric  Company 
Publicly-Owned:  The  Iowa  Commerce 

Commission  has  service  and  safety 

regulation  over  the  following 

utilities — 
'Muscatine  Power  and  Water 
Omaha  Public  Power  District 

State:  Kansas 

Regulatory  Authority:  Kansas  State 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
Gas  Service  Company 
Greeley  Gas  Company 
Kansas-Nebraska  Natural  Gas 

Company 
Kansas  Power  and  Light  Company 
'Panhandle  Eastern  Pipeline 

Company 
Peoples  Natural  Gas  Company, 

Division  of  Intemorth,  Inc. 
Union  Gas  System  Inc. 

Electric  Utilities 

Investor-Owned: 

Empire  District  Electric  Company 

Kansas  City  Power  and  Light 
Company 

Kansas  Gas  and  Electric  Company 

Kansas  Power  and  Electric  Company 

Southwestern  Public  Service 
Company 

Western  Power  Division  of  Centel 
Rural  Electric  Cooperatives: 

Midwest  Energy  Incorporated 
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The  following  covered  utility  within 
the  State  of  Kansas  is  not  regulated  by 
the  Kansas  State  Corporation 
Commission: 

Electric  Utilities 

Publicly-Owned: 
Kansas  City  Board  of  Public  Utilities 

State:  Kentucky 

Regulatory  Authority:  Kentucky 
Energy  Regvdatory  Commission. 

Gas  Utilities 

Investor-Owned: 
Columbia  Gas  of  Kentucky,  Inc. 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power 

Company 
Western  Kentucky  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Kentucky  Power  Company 
Kentucky  Utilities  Company 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power 
Company 
Rural  Electric  Cooperatives: 
Green  River  Electric  Corporation 
Henderson-Union  Rural  Electric 

Cooperative  Corporation 
The  following  covered  utilities  within 
the  State  of  Kentucky  are  not  regulated 
by  the  Kentucky  Energy  Regulatory 
Commission: 
Bowling  Green  Municipal  Utilities 
Owensboro  Municipal  Utilities 
Pennyrile  Rural  Electric  Cooperative 

Corporation 
Warren  Rural  Electric  Cooperative 

Corporation 
West  Kentucky  Rural  Electric 
Cooperative  Corporation 

State:  Louisiana 

Regulatory  Authority:  Louisiana 
Pubhc  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Arkansas-Louisiana  Gas  Company 
Entex,  Inc. 

Gulf  States  Utilities  Company 
Louisiana  Gas  Service  Company 
New  Orleans  Public  Service,  Inc.  (East 

and  West  Bank] 
Trans  Louisiana  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Arkansas  Power  and  Light 
Central  Louisiana  Electric  Company 
Gulf  States  Utilities  Company 
Louisiana  Power  and  Light  Company 

(West  Bank) 
New  Orleans  Public  Service,  Inc.  (East 

Bank) 


Southwestern  Electric  Power 

Company 
Rural  Electric  Cooperatives: 
Dixie  Electric  Membership 

Corporation 
The  following  covered  utilities  within 
the  State  of  Louisiana  are  not  regulated 
by  the  Louisiana  Public  Service 
Commission: 

Electric  Utilities 

Publicly-Owned: 

Lafayette  Utilities  System 
Rural  Electric  Cooperatives: 

Southwest  Louisiana  Electric 
Membership  Corporation 

State:  Maine 

Regulatory  Authority:  Maine  Public 
UtiUties  Commission. 

Gas  Utilities 

None. 

Electric  Utilities 

Investor-Owned: 
Bangor  Hydro-Electric  Company 
Central-Maine  Power  Company 

State:  Maryland 

Regulatory  Authority:  Maryland 
Public  Service  Commission. 

Gas  Utilities 

Investor-OMmed: 
Baltimore  Gas  and  Electric  Company 
Washingtoi)  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 
Baltimore  Gas  and  Electric  Company 
*Conowingo  Power  Company 
Delmarva  Power  and  Light  Company 

of  Maryland 
Potomac  Edison  Company 
Potomac  Electric  Power  Company 

Rural  Electric  Cooperatives: 
Southern  Maryland  Electric 
Cooperative,  Inc. 

State:  Massachusetts 

Regulatory  Authority:  Massachusetts 
Department  of  Public  Utilities. 

Gas  Utilities 

Investor-Owned: 
Bay  State  Gas  Company 
Boston  Gas  Company 
Colonial  Gas  Energy  System 
Commonwealth  Gas  Company 
Lowell  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Commonwealth  Electric  Company 
Eastern  Edison  Company 
Massachusetts  Electric  Company 


Western  Massachusetts  Electric 
Company 

State:  Michigan 

Regulatory  Authority:  Michigan  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 
Investor-Owned: 
Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric 

Company 
*Lake  Superior  District  Power 

Company 
'Michigan  Power  Company 
Upper  Peninsula  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Public  Service  Corporation 
The  following  covered  utilities  within 
the  State  of  Michigan  are  not  regulated 
by  the  Michigan  Public  Service 
Commission: 

Gas  Utilities 
Investor-Owned: 
Battle  Creek  Gas  Company 

Electric  Utilities 

Publicly-Owned: 
Lansing  Board  of  Water  and  Light 

State:  Minnesota 

Regulatory  Authority:  Minnesota 
Public  Utility  Commission. 

Gas  Utilities 
Investor-Owned: 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power 

Company 
Minnegasco,  Ina 
Northern  Minnesota  Utilities — 

Division  of  UtiliCorp  United,  Inc. 
Northern  States  Power  Company 
Peoples  Natural  Gas  Company — 

Division  of  UtiliCorp  United,  Inc. 

Electric  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Minnesota  Power  and  Li^t  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

Rural  Electric  Cooperative: 
'Dakota  Electric  Association 
The  following  covered  utilities  within 

the  State  of  Minnesota  are  not  regulated 

by  the  Minnesota  Public  Service 

Commission: 


Electric  Utilities 

Publicly-Owned: 

'Rochester  Department  of  Public 
Utilities 
Rural  Electric  Cooperatives: 

Anoka  Electric  Cooperative 

State:  Mississippi 

Regulatory  Authority:  Mississippi 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Entex,  IncL 
Mississippi  Valley  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Mississippi  Power  and  Light  Company 
Mississippi  Power  Company 

The  following  covered  utilities  within 
the  State  of  Mississippi  are  not 
regulated  by  the  Mississippi  Public 
Service  Commission. 

Electric  Utilities 

Rural  Electric  Cooperatives: 
'Alcorn  County  Electric  Power 

Association 
'Coast  Electric  Power  Association 
'4-County  Electric  Power  Association 
'Singing  River  Electric  Power 

Association 
Southern  Pine  Electric  Power 

Association 
Tombigbee  Electric  Power 

Association 

State:  Missouii 

Regulatory  Authority:  Missouri  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Associated  Natiu-al  Gas  Company 
Gas  Service  Company 
Laclede  Gas  Company  Consolidated 
Missouri  Public  Service  Company 
Peoples  Natural  Gas  Company 
Division  of  Inter-North,  Inc. 

Electric  Utilities 

Investor-Owned: 
Empire  District  Electric  Company 
Kansas  City  Power  and  Light 

Company 
Missouri  Public  Service  Company 
St.  Joseph  Light  and  Power  Company 
Union  Electric  Company 
The  following  covered  utilities  within 
the  State  of  Missouri  are  not  regulated 
by  Missouri  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned: 

Cities  Service  Gas  Company 
Publicly-Owned: 

Springfield  City  Utilities 


Electric  Utilities 

Publicly-Owned: 
Independence  Power  and  Light 

Department 
Springfield  City  Utilities 

State:  Montana 

Regulatory  Authority:  Montana  Public 
Service  Commission. 

Gas  Facilities 

Investor-Owned: 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana -Dakota  Utilities  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Company 
Washington  Water  Power  Company 

State:  Nebraska 

Regulatory  Authority-Nebraska  Public 
Service  Commission. 

The  Commission  does  not  regtilate  the 
rates  and  service  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska. 

The  following  covered  utilities  within 
the  State  of  Nebraska  are  not  regulated 
by  the  Nebraska  Public  Service 
Commission. 

Electric  Utilities 

Publicly-Owned: 
Lincohi  Electric  System 
Nebraska  Public  Power  District 
Omaha  Public  Power  District 

Gas  Utilities 

Investor-Owned: 

Gas  Service  Company 

Iowa  Electric  Light  and  Power 
Company 

Iowa  Public  Service  Company 

KN  Energy,  Inc. 

Miimegasco,  Inc. 

Northwestern  Public  Service 
Company 

Peoples  Natural  Gas  Company 
Division  of  Intemorth,  Inc. 

The  governing  body  of  each  Nebraska 
municipality  exercises  ratemaking 
jurisdiction  over  gas  utility  rates, 
operations  and  services  provided  by  a 
gas  utility  within  its  city  or  town  limits. 
These  municipal  authorities  would  be 
State  agencies  as  defined  by  PURPA, 
and  thus  have  responsibilities  under 
PURPA  identical  to  those  of  the  State 
regulatory  authority. 

Publicly-Owned: 
Metropolitan  Utilities  District  of  ^ 
Omaha 

State:  Nevada 

Regulatory  Authority:  Nevada  Public 
Service  Commission. 


Gas  Utilities 

Investor-Owned; 
Southwest  Gas  Corporation 

Electric  Utilities  ^ 

Investor-Owned: 
Idaho  Power  Company 
Nevada  Power  Company 
Sierra  Pacific  Power  Company 

State:  New  Hampshire 

Regulatory  Authority:  New  Hampshire 
Public  Utilities  Commission. 

Electric  Utilities 

Investor-Owned: 

Public  Service  Company  of  New 
Hampshire 

The  following  covered  utility  within 
the  State  of  New  Hampshire  is  not 
regulated  by  the  New  Hampshire  Public 
Utilities  Commission 

Electric  Utilities 

Rural  Electric  Cooperatives: 
'New  Hampshire  Electric 
Cooperative,  Inc. 

State:  New  Jersey 

Regulatory  Authority:  New  Jersey 
Department  of  £nei:gy  Board  of  Public 
Utilities. 

Gas  Utilities 

Investor-Owned: 
Elizabethtown  Gas  Company 
New  Jersey  Natural  Gas  Company 
PublicService  Electric  and  Gas 

Company 
South  Jersey  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Atiantic  City  Electric  Company 
Jersey  Central  Power  and  Light 

Company 
Public  Service  Electric  and  Gas 

Company 
Rockland  Electric  Company 

State:  New  Mexico 

Regulatory  Authority:  New  Mexico 
PubUc  Service  Commission. 

Gas  Utilities 

Gas  Company  of  New  Mexico 

Electric  Utilities 

Investor-Owned: 
El  Paso  Electric  Company 
Public  Service  Company  of  New 

Mexico 
Southwestern  Public  Service 

Company 
Texas-New  Mexico  Power  Company 
Rural  Electric  Cooperative: 
'Duncan  Valley  Electric  Cooperative. 

Ina 
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*Lea  County  Electric  Cooperative.  Inc. 

State:  New  Yoric 

Regulatory  Authority:  New  York 
Public  Service  Commission. 


Gas  Utilities 

Investor-Owned: 
Brooklyn  Union  Gas  Company 
Columbia  Gas  of  New  York.  Inc. 
Consolidated  Edison  Company  of 

New  York,  Inc. 
Long  Island  Lighting  Company 
National  Fuel  Gas  Distribution 

Corporation 
New  York  State  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric 

Corporation 

Electric  Utilities 

Investor-Owned: 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of 

New  York 
Long  Island  Lighting  Company 
New  York  States  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric 

Corporation 
The  foUowing  covered  utility  within 
the  State  of  New  York  is  not  regulated 
by  the  New  York  Public  Service 
Commission: 

Electric  Utilities 

PubUcly-Owned: 
Power  Authority  of  New  York 

State:  North  Carolina 

Regulatory  Authority:  North  Carolina 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
North  Carolina  Natural  Gas 

Corporation 
Piedmont  Natural  Gas  Company 
Public  Service  Company.  Inc.  of  North 
Carolina 

Electric  Utilities 

Investor-Owned: 
Carolina  Power  and  Light  Company 
Diike  Power  Company 
Nantahala  Power  &  Light  Company 
Virginia  Electric  and  Power  Company 
The  following  covered  utilities  within 

the  State  of  North  Carolina  are  not 

regulated  by  the  North  Carolina  Utilities 

Commission: 

Electric  Utilities 
Publicly  Owned: 


Fayetteville  Public  Works 

Commission 
•Greenville  Utilities  Commission 
*High  Point  Electric  Utility 

Department 
•Rocky  Mount  Public  Utilities 
•Wilson  Utilities  Department 
Rural  Electric  Cooperatives: 
•Blue  Ridge  Electric  Membership 

Corp. 
•Rutherford  Electric  Membership 

Corporation 

State:  North  Dakota 

Regulatory  Authority:  North  Dakota 
PubUc  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 

Investor-Owned: 
Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

State:  Ohio 

Regulatory  Authority:  Ohio  Public 
UtiUties  Commission. 

Gas  Utilities 

Investor-Owned: 
Cincinnati  Gas  and  Electric  Company 
Columbia  Gas  of  Ohio.  Inc. 
Dayton  Power  and  Light  Company 
East  Ohio  Gas  Company 
National  Gas  and  Oil  Company 
West  Ohio  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 

Cleveland  Electric  Illuminating 
Company 

Columbus  and  Southern  Ohio  Electric 
Company 

Dayton  Power  and  Light  Company 

Monongahela  Power  Company 

Ohio  Edison  Company 

Ohio  Power  Company 

Toledo  Edison  Company 

The  following  covered  utilities  within 
the  State  of  Ohio  are  not  regulated  by 
the  Ohio  PubUc  UtiUties  Commission: 

Electric  Utilities 

Publicly-Owned: 

'Cleveland  Division  of  Light  and 
Power 
Rural  Electric  Cooperative: 

Southern  Central  Power  Company 

State:  Oldahoma 

Regulatory  Authority:  Oklahoma 
Corporation  Commission 

Gas  Utilities 
Investor-Owned: 


Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Gas  Service  Company 
Lone  Star  Gas  Company 
Oklahoma  Natural  Gas  Company 
Southern  Union  Gas  Company 
Union  Gas  System  Inc. 

Electric  Utilities 

Investor-Owned: 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
PubUc  Service  Company  of  Oklahoma 
Southwestern  Public  Service 
Company 

Rural  Electric  Cooperative: 
•Cotton  Electric  Cooperative 

Gas  Utilities 

Investor-Owned: 
Cities  Service  Gas  Company 

State:  Oregon 

Regulatory  Authority:  Public  Utility 
Commissioner  of  Oregon. 

Gas  Utilities 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 

Electric  Utilities 

Investor-Owned: 
*CP  National  Corporation 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Portland  General  Electric  Company 
The  foUowing  covered  utilities  within 

the  State  of  Oregon  are  not  regulated  by 

the  Public  Utility  Commissioner  of 

Oregon: 

Electric  Utilities 

Publicly-Owned: 
Central  Lincoln  People's  Utility 

District 
•Clatskanie  People's  Utility  District 
Eugene  Water  and  Electric  Board 
•Springfield  Utility  Board 
Rural  Electric  Cooperatives:  Utility 
•Umatilla  Electric  Cooperative 
Association 

State:  Pennsylvania 

Regulatory  Authority:  Pennsylvania 
Public  Utility  Commission. 

Gas  Utilities 

Investor-Owned: 
Carnegie  Natural  Gas  Company 
Columbia  Gas  of  Pennsylvania.  Inc. 
Equitable  Gas  Company 
National  Fuel  Gas  Distribution 

Corporation 
North  Penn  Gas  Company 
Pennsylvania  Gas  and  Water 

Company 
Peoples  Natural  Gas  Company 


Philadelphia  Electric  Company 
T.W.  Phillips  Gas  and  OU  Company 
UGI  Corporation 

Electric  Utilities 

Investor-Owned: 
Duquesne  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
Pennsylvania  Power  Company 
Pennsylvania  Power  and  Light 

Company 
Philadelphia  Electric  Company 
*UGI — Luzerne  Electric  Company 
West  Penn  Power  Company 
The  following  covered  utility  within 

the  State  of  Pennsylvania  is  not 

regulated  by  the  Pennsylvania  Public 

Utility  Commission: 

Gas  Utilities 

Publicly-Owned: 
Philadelphia  Gas  Works 

State:  Puerto  Rico 

Regulatory  Authority:  Puerto  Rico 
Public  Service  Commission. 

Gas  Utilities 

None. 

Electric  Utilities 

None. 

TTie  following  covered  utility  within 
Puerto  Rico  is  not  regulated  by  the 
Puerto  Rico  Public  Service  Commission: 

Electric  Utilities 

PubUcly-Owned: 
Puerto  Rico  Electric  Power  Authority 

State:  Rhode  Island 

Regulatory  Authority:  Rhode  Island 
Public  Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Providence  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Blackstone  Valley  Electric  Company 
Narragansett  Electric  Company 

State:  South  Carolina 

Regulatory  Authority:  South  Carolina 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Carolina  Pipeline  Company 
Piedmont  Natural  Gas  Company 
South  Carolina  Electric  and  Gas 
Company 

Electric  Utilities 

Investor-Owned: 
Carolina  Power  and  Light  Company 
Duke  Power  Company 


South  Carolina  Electric  and  Gas 
Company 

The  following  covered  utilities  within 
the  State  of  South  Carolina  are  not 
regulated  by  the  South  Carolina  Public 
Service  Commission: 

Electric  Utilities 

Publicly-Owned: 
South  Carolina  Public  Service 
Authority 

Rural  Electric  Cooperatives: 

•Berkeley  Electric  Cooperatives.  Ina 
•Palmetto  Electric  Cooperative.  Inc. 

State:  South  Dakota 

Regulatory  Authority:  South  Dakota 
Public  Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Iowa  Public  Service  Company 
Minnegasco,  Inc. 

Montana-Dakota  Utilities  Company 
Northwestern  Public  Service 
Company 

Electric  Utilities 

Investor-Owned: 
Black  HiUs  Power  and  Light  Company 
Iowa  Public  Service  Company 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Northwestern  Public  Service 

Company 
Otter  Tail  Power  Company 
The  following  covered  utility  within 

the  State  of  South  Dakota  is  not 

regulated  by  the  South  Dakota  Public 

Service  Commission: 

Electric  Utilities 

Publicly-Owned: 
Nebraska  Public  Power  District 

State:  Tennessee 

Regulatory  Authority:  Tennessee 
PubUc  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Chattanooga  Gas  Company 
Nashville  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Kingsport  Power  Company 

The  following  covered  utilities  within 
the  State  of  Tennessee  are  not  regulated 
by  the  Tennessee  Public  Service 
Commission: 

Electric  Utilities 

Publicly-Owned: 
•Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
•Clarksville  Department  of  Electricity 
•Cleveland  Utilities 
•Greeneville  Light  and  Power  System 


Jackson  Utility  Division— Electric 

Department 
Johnson  City  Power  Board 
Knoxviiie  UtiUties  Board 
•Lenoir  City  Utilities  Board 
Memphis  Light  Gas  and  Water 

Division 
•Murfreesboro  Electric  Department 
NashviUe  Electric  Services 
•Sevier  County  Electric  System 
Rural  Electric  Cooperatives: 

•Appalachian  Electric  Cooperative 
Cumberiand  Electric  Membership 

Corporation 
Duck  River  Electric  Membership 

CooperaUve 
•Gibson  County  Electric  Membership 

Corporation 
•Meriwether  Lewis  Electric 

Cooperative 
Middle  Tennessee  Electric 

Membership  CorporaUon 
•Southwest  Tennessee  Electric 

Membership  Corporation 
*Tri-County  Electric  Membership 

Corporation 
•Upper  Cumberland  Electric 

Membership  Corporation 
Volunteer  Electric  Cooperative 

Gas  Utilities 

Publicly-Owned: 
Memphis  Light.  Gas  and  Water 
Division 

State:  Tennessee 

Regulatory  Authority:  Tennessee 
Valley  Authority. 

Gas  Utilities 

None. 

Electric  Utilities 

PubUcly-Owned: 
•Bowling  Green  Municipal  UUlities 
•Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
•Clarksville  Department  of  Electricity 
•Cleveland  Utilities 
Decatur  Electric  Department 
IHorence  Electric  Department 
•Greeneville  Light  and  Power  System 
HuntsviUe  Utilities 
Jackson  Utility  Division — ^Electric 

Department 
Johnson  City  Power  Board 
Knoxviiie  Utilities  Board 
•Lenoir  City  UtiUties  Board 
Memphis  Light,  Gas  and  Water 

Division 
•Murfreesboro  Electric  Department 
Nashville  Electric  Service 
•Sevier  County  Electric  System 
Rural  Electric  Cooperatives: 
•Alcorn  County  Electric  Power 

Association 
•Appalachian  Electric  CooperaUve 
Cumberland  Electric  Membership 
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Corporation 
Duck  River  E^ metric  Membership 

Corporation 
*4-County  Electric  Power  Association 
'Gibson  County  Electric  Membership 

Corporation 
*Joe  Wheeler  Electric  Membership 

Corporation 
'Meriwether  Lewis  Electric 

Cooperative 
Middle  Tennessee  Electric 

Membership  Corporation 
North  Georgia  Electric  Membership 

Corporation 
•Pennyrile  Rural  Electric  Cooperative 

Corporation 
'Southwest  Tennessee  Electric 

Membership  Corporation 
'Tombigbee  Electric  Power 

Association 
•Tri-County  Electric  Membership 

Corporation 
'Upper  Cumberland  Electric 

Membership  Corporation 
Volunteer  Electric  Cooperative 
Warren  Rural  Electric  Cooperative 

Corporation 
'West  Kentucky  Rural  Electric 

Cooperative  Corporation 

State:  Texas 

Regulatory  Authority:  Texas  Public 
Utility  Conunission. 

Gas  Utilities 

Investor-Owned: 
None. 

Electric  Utilities 

Investor-Owned: 
Central  Power  and  Light  Company 
El  Paso  Electric  Company 
Gulf  States  Utilities  Company 
Houston  Lighting  and  Power  Company 
Southwestern  Electric  Power 

Company 
'Southwestern  Electric  Service 

Company 
Southwestern  PubUc  Service 

Company 
Texas-New  Mexico  Power  Company 
Texas  Utilities  Electric  Comptuiy 
West  Texas  Utilities  Company 
Publicly-Owned: 

'Lower  Colorado  River  Authority 
Rural  Electric  Cooperatives: 
'Bluebonnet  Electric  Cooperative,  Inc. 
'Guadalupe  Valley  Electric 

Cooperative.  Inc. 
Pedemales  Electric  Cooperative,  Inc. 
*Sam  Houston  Electric  Cooperative, 

Inc. 
The  governing  body  of  each  Texas 
municipality  exercise  exclusive  original 
jurisdiction  over  electric  utility  rates, 
operations  and  services  provided  by  an 
electric  utility  (whether  privately  owned 
or  publicly  owned),  within  its  city  or 
town  limits,  unless  the  municipality  has 


surrendered  this  jurisdiction  to  the 
Texas  Public  Utility  Commission.  The 
Commission  hears  de  novo  appeals  from 
the  decisions  of  such  mimicipalities. 
These  municipal  authorities  would  be 
State  agencies  as  defined  by  PURPA. 
and  thus  have  responsibilities  under 
PURPA  identical  to  those  of  a  State 
regulatory  authority. 

The  municipally  owned  electric 
utilities  listed  below  are  not  under  the  . 
commission's  original  ratemaking 
jurisdiction. 

Electric  Utilities 

Publicly-Owned: 
Austin  Electric  Department 
Garland  Electric  Ctepartment 
'Lubbock  Power  and  Light 
San  Antonio  City  Public  Service 
Board 

State:  Texas 

Regulatory  Authority:  Railroad 
Commission  of  Texas. 

Gas  Utilities 

Investor-Owned: 

Energas  Company 

Entex,  Inc. 

Lone  Star  Gas  Company,  a  division 
of  ENSERCH  Corp. 

Southern  Union  Company 

The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
ratemaking  jurisdiction  over  gas  utility 
rates,  operations,  and  services  provided 
by  a  gas  utility  within  its  city  or  town 
limits,  subject  to  appellate  review  by  the 
Railroad  Commission  of  Texas.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 
have  responsibilities  under  PURPA 
identical  to  those  of  a  State  regulatory 
authority. 

The  following  covered  utilities  within 
the  State  of  Texas  are  not  regulated  by 
the  Railroad  Commission  of  Texas.  (The 
Railroad  Commission's  appellate 
authority  does  not  extend  to  municipally 
owned  gas  utilities.) 

Gas  Utilities 

Public-Owned: 
City  Public  Service  Board  (San 
Antonio) 

State:  Utah 

Regulatory  Authority:  Utah  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Mountain  Fuel  Supply  Company 

Electric  Utilities 

Investor-Owned: 

Utah  Power  and  light  Company 
Rural  Electric  Cooperatives: 


Moon  Lake  Electric  Association 

State:  Vermont 

Regulatory  Authority:  Vermont  Public 
Service  Board. 

Gas  Utilities 

None. 

Electric  Utilities 

Investor-Owned: 
Central  Vermont  Public  Service 

Corporation 
Green  Mountain  Power  Corporation 
Public  Service  Company  of  New 

Hampshire. 

State:  Virginia 

Regulatory  Authority:  Virginia  State 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 
Columbia  Gas  of  Virginia,  Inc. 
Commonwealth  Gas  Services,  Inc. 
Northern  Virginia  Natural  Gas 
Virginia  Natural  Gas 

Electric  Utilities 

Investor-Owned: 
Appalachian  Power  Company 
Delmarva  Power  and  Light  Company 
'Old  Dominion  Power  Company 
Potomac  Edison  Company 
Virginia  Electric  and  Power  Company 

Rural  Electric  Cooperatives 

Northern  Virginia  Electric 

Cooperative 
Rappahannock  Electric  Cooperative 
The  following  covered  utility  within 
the  State  of  Virginia  is  not  regulated  by 
the  Virginia  State  Corporation 
Commission. 

Gas  Utilities 

Publicly-Owned: 
City  of  Richmond,  Virginia, 
Department  of  Public  UtiUties 

Electric  Utilities 

Publicly-Owned: 
'Danville  Water,  Gas  &  Electric 

State:  Washington 

Regulatory  Authority:  Washington 
Utilities  and  Transportation 
Commission. 

Gas  Utilities 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Pacific  Power  and  Light  Company 


Puget  Sound  Power  and  Light 

Company 
Washington  Water  Power  Company 
The  following  covered  utilities  within 
the  State  of  Washington  are  not 
regulated  by  the  Washington  Utilities 
and  Transportation  Commission. 

Electric  Utilities 

Publicly-Owned: 
'Port  Angeles  Light  and  Water 

Department 
Pubhc  Utility  Dishict  No.  1  of  Benton 

County 
Public  Utility  District  No.  1  of  Chelan 

County 
Public  Utility  Disbict  No.  1  of  Clark 

County 
Public  Utility  District  No.  1  of  Cowlitz 

County 
Public  Utility  District  No.  1  of  Douglas 

County 
Public  Utility  District  No.  1  of  Franklin 

County 
Public  Utility  District  No.  1  of  Grant 

County 
Public  Utility  District  No.  1  of  Grays 

Harbor  County 
Public  Utility  Distiict  No.  1  of  Lewis 

County 
Public  Utility  Distinct  No.  1  of 

Snohomish  County 
'Richland  Energy  Service  Department 

Seattle  City  Light  Department 
Tacoma  Public  Utility — Light  Division 

State:  West  Virginia 

Regulatory  Authority:  West  Virginia 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Equitable  Gas  Company 
Hope  Gas,  Incorporated 
Mountaineer  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Appalachian  Power  Company 
Monongahela  Power  Company 
Potomac  Edison  Company 
Virginia  Electiic  and  Power  Company 
Wheeling  Electric  Company 

State:  Wisconsin 

Regulatory  Authority:  Wisconsin 
Public  Service  Conunission. 

Gas  Utilities 

Investor-Owned: 
Madison  Gas  and  Electric  Company 
Northern  Slates  Power  Company 
Wisconsin  Fuel  and  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 


Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

State:  Wyoming 

Regulatory  Authority:  Wyoming 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
'Cheyenne  Light  Fuel  and  Power 

Company 
Kansas-Nebraska  Natural  Gas 

Company 
Montana-Dakota  Utilities  Company 
Mountain  Fuel  Supply  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 

Rural  Electric  Cooperative: 
Tri-County  Electric  Association,  Inc. 

Appendix  B 

Electric  Utilities 

All  utilities  listed  below  had  electric 
energy  sales,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt 
hours  in  1976, 1977, 1978, 1979. 1980. 
1981, 1982, 1983. 1984, 1985. 1986  or  1987. 
All  except  those  marked  (*)  are  covered 
by  PURPA  Title  I  and  NECPA  Titles  B 
and  VII.  Utilities  marked  (')  either  did 
not  exceed  the  NECPA  threshold  of  750 
million  kilowatt-hour  in  1987  for 
purposes  other  than  resale,  or  do  not 
have  residential  or  commercial  sales 
and  therefore,  are  not  covered  by 
NECPA  Titles  II  and  VU.  The  utilities 
listed  more  than  once  have  sales  in 
more  than  one  State,  and  those  States 
are  indicated  by  abbreviations  in 
parentheses. 
Investor-Owned: 
Alabama  Power  Company 
Appalachian  Power  Company  [VA] 
Appalachian  Power  Company  [WV] 
Arizona  Pubhc  Service  Company 
Arkansas  Power  &  Light  Company 

[AR] 
Arkansas  Power  &  Light  Company 

[LA] 
Atlantic  City  Electric  Company 
Baltimore  Gas  &  Electric  Company 
Bangor  Hydro-Elecbic  Company 
Black  Hills  Power  &  Light  Company 

IMT] 
Black  HiUs  Power  &  Light  Company 

[SD] 
Black  Hills  Power  &  Light  Company 

IWY] 
Blackstone  Valley  Electiic  Company 
Boston  Edison  Company 


Cambridge  Electric  Light  Company 
Carolina  Power  &  Light  Company 

(NCJ 
Carolina  Power  &  Light  Company  [SCJ 
Central  Hudson  Gas  ft  Electric 

Corporation 
Central  Illinois  Light  Company 
Cenb-al  Illinois  Public  Service 

Company 
Central  Louisiana  Electric  Company 
Central  Maine  Power  Company 
Central  Power  &  Light  Company 
Central  Vermont  Public  Service 

Corporation 
Cincinnati  Gas  &  Electric  Company 
Cleveland  Electric  Illuminating 

Company 
Columbus  and  Southern  Ohio  Electric 

Company 
Commonwealth  Edison  Company 
Commonwealth  Electric  Company 
Connecticut  Light  &  Power  Company 
'Conowingo  Power  Company 
Consolidated  Edison  Company  of 

New  York 
Consumer  Power  Company 
'CP  National  Corporation 
Dayton  Power  &  Light  Company 
Delmarva  Power  ft  Light  Company 

[DE] 
Dehnarva  Power  ft  Light  Company 

IVA] 
Delmarva  Power  ft  Light  Company  of 

Maryland 
Detroit  Edison  Company 
Duke  Power  Company  [NCJ 
Duke  Power  Company  [SC] 
Duquesne  Light  Company 
Eastern  Edison  Company 
El  Paso  Electric  Company  [NMJ 
El  Paso  Electiic  Company  [TX] 
Empire  District  Electric  Company 

[AR] 
Empire  Distinct  Electiic  Company  [KSJ 
Empire  District  Electric  Company 

[MO] 
Empire  District  Electiic  Company      .  - 

[OK] 
Florida  Power  Corporation 
Florida  Power  &  Light  Company 
Geoi^gia  Power  Company 
Green  Mountain  Power  Corporation 
Gulf  Power  Company 
Gulf  States  Utilities  Company  [LA] 
Gulf  States  Utilities  Company  [TX] 
Hawaiian  Electric  Company  Inc. 
Houston  Lighting  &  Power  Company 
Idaho  Power  Company  [ID] 
Idaho  Power  Company  [NV] 
Idaho  Power  Company  [OR] 
Illinois  Power  Company 
Indiana  &  Michigan  Power  Company 

[IN] 
Indiana  ft  Michigan  Power  Company 

[MI] 
Indianapolis  Power  &  Light  Company 
Interstate  Power  Company  [lAJ 
Interstate  Power  Company  [IL] 
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-.   A. 


52966 


Federal  Regbter  /  Vol.  S3.  No.  250  /  Thnrsday.  December  29.  1988  /  Notices 


Interstate  Power  Company  [MN] 
Iowa  Electric  Light  &  Power  Company 
Iowa-Illinois  Gas  &  Electric  Company 

[lAl 
Iowa-Illinois  Gas  &  Electric  Company 

PL] 
Iowa  Power  &  Light  Company 
Iowa  Public  Service  Company  [LA] 
Iowa  Public  Service  Company  [SD] 
Iowa  Southern  Utilities  Company 
Jersey  Central  Power  &  Light 

Company 
Kansas  City  Power  &  Light  Company 

IKS] 
Kansas  City  Power  ft  Light  Company 

[MO] 
Kansas  Gas  &  Electnc  Company 
Kansas  Power  &  Light  Company 
Kentucky  Power  Company 
Kentucky  Utilities  Company 
Kingsport  Power  Company 
Lake  Superior  District  Power 

Company  [MI] 
Long  Island  Lighting  Company 
Louisiana  Power  ft  Light  Company 
Louisville  Gas  ft  Electric  Company 
Madison  Gas  &  Electric  Company 
Massachusetts  Electric  Company 
Metropolitan  Edison  Company 
'Mich^an  Power  Company 
Minnesota  Power  &  Light  Company 
Mississippi  Power  Comptmy 
Mississippi  Power  ft  Light  Company 
Missouri  Public  Service  Company 
Monongahela  Power  Company  [OH] 
Monongahela  Power  Company  [WV] 
Montana-Dakota  Utilities  Company 

[MT] 
Montana-Dakota  Utilities  Company 

[ND] 
Montana-Dakota  Utilities  Company 

[SD] 
Montana-Dakota  Utilities  Company 

[WY] 
Montana-Dakota  Power  Company 
Nantahala  Power  ft  Light  Company 
Narragansett  Electric  Company 
Nevada  Power  Company 
New  Orleans  Public  Service  Inc. 
New  York  State  Electric  ft  Gas 

Corporation 
Niagara  Mohawk  Power  Company 
Noithem  Indiana  Public  Service 

Company 
Northern  States  Power  Company 

[MN] 
Northern  States  Power  Company  [ND] 
Northern  States  Power  Company  [SD] 
Northern  States  Power  Company  [WI] 
Northwestern  Public  Service 

Company 
Ohio  Edison  Company 
Ohio  Power  Company 
Oklahoma  Gas  ft  Electric  Company 

[ARJ 
Oklahoma  Gas  ft  Electric  Company 

[OK] 
Old  Dominion  Power  Company 
Orange  ft  Rockland  UtiUties 


Otter  Tail  Power  Company  [MN] 
Otter  Tail  Power  Company  [ND] 
Otter  Tail  Power  Company  [SD] 
Pacific  Gas  ft  Electric  Company 
Pacific  Power  Light  Company  [CA] 
Pacific  Power  Light  Company  [ID] 
Pacific  Power  Light  Company  [MT] 
Pacific  Power  Light  Company  [OR] 
Pacific  Power  Light  Company  [WA] 
Pacific  Power  Light  Company  [WY] 
Pennsylvania  Electric  Company 
Pennsylvania  Power  ft  Light  Company 
Pennsylvania  Power  Company 
Philadelphia  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VA) 
Potomac  Edison  Company  (WV) 
Potomac  Electric  Power  Company 

(DC) 
Potomac  Electric  Power  Company 

(MD) 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Indiana 
Public  Service  Company  of  New 

Hampshire  (NH) 
Public  Service  Company  of  New 

Hampshire  (VT) 
Public  Service  Company  of  New 

Mexico 
Public  Service  Company  of  Oklahoma 
Public  Service  Electric  and  Gas 

Company 
Puget  Sound  Power  ft  Light  Company 
Rochester  Gas  ft  Electric  Corporation 
Roddand  Electric  Company 
St.  Joseph  Light  ft  Power  Company 
San  Diego  Gas  ft  Electric  Company 
Savannah  Electric  ft  Power  Company 
Sierra  Pacific  Power  Company  (CA) 
Sierra  Pacific  Power  Company  (NV) 
South  Carolina  Electric  ft  Gas 

Company 
Southern  California  Edison  Company 
Southern  Colorado  Power  Division  of 

Centel  (CO) 
Southern  Indiana  Gas  ft  Electric 

Company 
Southwestern  Electric  Power 

Company  (AR) 
Southwestern  Electric  Power 

Company  (LA) 
Southwestern  Electric  Power 

Company  (TX) 
Southwestern  Electric  Service 

Company 
Southwestern  Public  Service 

Company  (KS) 
Southwestern  Public  Service 

Company  (NM) 
Southwestern  Public  Service 

Company  (OK) 
Southwestern  Public  Service 

Company  (TX) 
Tampa  Electric  Company 
Texas-New  Mexico  Power  Company 
Texas  Utilities  Electric  Company 
Toledo  Edison  Company 


Tucson  Electric  Power  Company 
*UGI-Luzeme  Electric  Division 
Union  Electric  Company  (LA) 
Union  Electric  Company  (IL) 
Union  Electric  Company  (MO) 
Union  Light,  Heat  ft  Power  Company 
United  Illuminating  Company 
•Upper  Peninsula  Power  Company 
Utah  Power  ft  Light  Company  (ID) 
Utah  Power  ft  Light  Company  (UT) 
Utah  Power  ft  Ught  Company  (WY) 
Virginia  Electric  ft  Power  Company 

(NO 
Virginia  Electric  ft  Power  Company 

(VA) 
Virginia  Electric  ft  Power  Company 

(WV) 
Washington  Water  Power  Company 

(ID) 
Washington  Water  Power  Company 

(MT) 
Washington  Water  Power  Company 

(WA) 
West  Penn  Power  Company 
West  Texas  Utilities  Company 
Western  Massachusetts  Electric 

Company 
Western  Power  Division  of  Centel 

(KS) 
Wheeling  Electric  Company 
Wisconsin  Electric  Power  Company 

(MI) 
Wisconsin  Electric  Power  Company 

Wisconsin  Power  ft  Light  Company 
Wisconsin  Public  Service  Corporation 

(MI) 
Wisconsin  Public  Service  Corporation 

(WI) 
Publicly-Owned: 
•Albany  Water  Gas  ft  Light 

Commission  (GA) 
Anaheim  Public  Utilities  Department 

(CA) 
•Anchorage  Municipal  Light  ft  Power 

Department  (AK) 
Austin  Electric  Department  (TX) 
•Bowling  Green  Municipal  Utilities 

•Bristol  Tennessee  Electnc  System 

(TN) 
•Brownsville  Public  Utility  Board  (TX) 
Burbank  Public  Service  Department 

(CA) 
Central  Lincoln  People's  Utility 

District  (OR) 
Chattanooga  Electric  Power  Board 

(TN) 
•Claricsville  Department  of  Electricity 

(TN) 
•Clatskanie  People's  Utility  District 

(OR) 
•Cleveland  Division  of  Light  ft  Power 

(OH) 
•Cleveland  Utilities  (TN) 
Colorado  Springs  Department  of . 

Utilities  (CO) 
•Dalton  Water  Light  ft  Sink  (GA) 


^    ^ 
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•Danville  Water  Gas  ft  Electric  (VA) 
Decatur  Electric  Department  (AL) 
•Dothan  Electric  Department  (AL) 
Eugene  Water  ft  Electric  Board  (OR) 
Fayetteville  Public  Works 

Commission  (NC) 
Florence  Electric  Department  (AL) 
Gainesville  Regional  UtiUties  (FL) 
Garland  Electric  Department  (TX) 
Glendale  Public  Service  Department 

(CA) 
•Greeneville  Light  ft  Power  System 

(TN) 
•Greenville  Utilities  Commission  (NC) 
•Groton  Public  Utilities  (CT) 
•High  Point  Electric  Utility  Dept  (NC) 
Huntsville  Utilities  (AL) 
Imperial  Irrigation  District  (CA) 
•Independence  Power  ft  Light 

Department  (MO) 
Jackson  Utility  Division — ^Electric 

Department  (TN) 
Jacksonville  Electric  Authority  (FL) 
Johnson  City  Power  Board  (TN) 
Kansas  City  Board  of  Public  Utilities 

(KS) 
Knoxville  Utilities  Board  (TN) 
Lafayette  Utilities  System  (LA) 
Lakeland  Department  of  Electric  and 

Water  (FL) 
Lansing  Board  of  Water  ft  Light  (MI) 
•Lenoir  City  Utilities  Board  (TN) 
Lincohi  Electric  System  (NE) 
Los  Angeles  Department  of  Water  and 

Power  (CA) 
•Lower  Colorado  River  Authority  (TX) 
•Lubbock  Power  ft  Light  (TX) 
Memphis  Light,  Gas  ft  Water  Division 

(TN) 
Modesto  Irrigation  District  (CA) 
•Murfi-eesboro  Electric  Dept.  (TTJ) 
•Muscatine  Power  ft  Water  (lA) 
Nashville  Electric  Service  (TN) 
Nebraska  Public  Power  District  (NE) 
Nebraska  Public  Power  District  (SD) 
'North  Little  Rock  Electric 

Department  (AR) 
•Ocala  Electric  Authority  (FL) 
Omaha  Public  Power  District  (lA) 
Omaha  Public  Power  District  (NE) 
Oriando  Utilities  Commission  (FL) 
•Owensboro  Municipal  Utilities  (KY) 
Palo  Alto  Electric  Utility  (CA) 
Pasadena  Water  ft  Power  Department 

(CA) 
•Power  Authority  of  New  York  (NY) 
•Port  Angeles  Light  ft  Water 

Department  (WA) 
Public  Utility  District  No.  1  of  Benton 

County  (WA) 
Public  Utility  District  No.  1  of  Chelan 

County  (WA) 
Public  UtiHty  District  Na  1  of  Qark 

CoiHity  (WA) 
Public  Utility  District  No.  1  of  Cowlitz 

County  (WA) 
•Public  Utility  District  No.  T  of 

Douglas  County  (WA) 
•Public  Utility  District  No.  1  of 


Franklin  County  (WA) 
Public  Utility  District  No.  1  of  Grant 

County  (WA) 
Public  Utility  District  No.  1  of  Grays 

Harbor  County  (WA) 
•Public  Utility  District  No.  1  of  Lewis 

County  (WA) 
Public  Utility  District  No.  1  of 

Snohomish  County  (WA) 
Puerto  Rico  Electric  Power  Authority 
•Richland  Energy  Services 

Department  (WA) 
•Richmond  Power  ft  Light  (IN) 
Riverside  Public  Utilities  (CA) 
•Rochester  Department  of  Public 

Utilities  (MN) 
•Rocky  Mount  Public  Utilities  (NC) 
Sacramento  Municipal  Utifity  District 

(CA) 
Salt  River  Project  Agricultural 

Improvement  and  Power  District 

(AZ) 
San  Antonio  City  Public  Service 

Board  (TX) 
Santa  Clara  Electric  Department  (CA) 
Seattle  City  Light  Department  (WA) 
•Sevier  County  Electric  System  (TN) 
South  Carolina  Public  Service 

Authority 
•Springfield  City  UtiliUes  (MO) 
•Springfield  Utility  Board  (OR) 
Springfield  Water.  Lights  ft  Power 

Department  (EL) 
Tacoma  Public  Utilities — Light 

Division  (WA) 
•Trico  Electric  Cooperative.  Inc.  (AZ) 
Tallahassee,  City  of  (FL) 
Turlock  Irrigation  District  (CA) 
Vernon  Municipal  Light  Department 

(CA) 
•Wilson  UtiliHes  Department  (NCI 

Rural  Electric  Cooperatives 

•Alcorn  County  Electric  Power 

Association  (MS) 
•Anoka  Electric  Cooperative  (MN) 
•Appalachian  Electric  Cooperative 

(TN) 
•Berkeley  Electric  Cooperative  (SC) 
•Bluebonnet  Electric  Cooperative, 

Inc.  (TX) 
•Blue  Ridge  Electric  Membership 

Corporation  (NC) 
Chugach  Electric  Association  (AK) 
Clay  Qectric  Cooperative  (FL) 
•Coast  Electric  Power  Association 

(MS) 
Cobb  Electric  Membership 

Corporation  (GA) 
•Cotton  Electric  Cooperative  (CMC) 
•Cumberland  Electric  Membership 

Corporation  (TN) 
•Dakota  Electric  Association  (MN) 
•Douglas  County  Electric  Membership 

Corporation  (GA) 
Dixie  Electric  Membership 

Corporation  (LA) 
Duck  River  Electric  Membership 

Corporation  (TN) 


•Duncan  Valley  Electric  Cooperative, 

Inc.  (AZ,  NM) 
•First  Electric  Cooperative 

Corporation  (AR) 
•Flint  Electric  Membership 

Corporation  (GA) 
•4-County  Electric  Power  Association 

(MS) 
•Gibson  County  Electric  Membership 

Corporation  (TN) 
Green  River  Electric  Corporation  (KY) 
•Guadalupe  Valley  Electric 

Cooperative,  Inc.  (TX) 
Henderson-Union  Rural  Electric 
Cooperative  Corporation  (KY) 
•Intermountain  Rural  Elecbic  (CO) 
Jackson  Electric  Membership 

Corporation  (GA) 
•Joe  Wheeler  Electric  Membership 

Corporation  (AL) 
•Lea  County  Electric  Cooperative,  Inc. 

(NM) 
Lee  County  Electric  Cooperative  (FL) 
•Meriwether  Lewis  Electric 

Cooperative  (TN) 
Middle  Tennessee  Electric 

Membership  Corporation  (TN) 
•Midwest  Energy  Incorporated  (KS) 
Moon  Lake  Electric  Association  (CO) 
•New  Hampshire  Electric 
Cooperative,  Inc.  (NH) 
•Northern  Virginia  Electric 

Cooperative  (VA) 
North  Georgia  Electric  Membership 

Corporation  (GA) 
•Palmetto  Electric  Cooperative,  Ina 

(SC) 
Pedemales  Electric  Cooperative 

Corporation,  Inc.  (TX) 
•Pennyrile  Rural  Electric  Cooperative 

Corporation  (KY,  TN) 
Rappahannock  Electric  Cooperative 

(VA) 
Rural  Electric  System  (AL) 
•Rutherford  Electric  Membership 

Corporation  (NC) 
•Sam  Houston  Electric  Cooperative, 

Inc.(TX) 
•Sawnee  Electric  Membership 

Corporation  (GA) 
•Singing  River  Electric  Power 

Association  (MS) 
South  Central  Power  Company  (OH) 
Soutiiera  Maryland  Electric 

Cooperative,  Inc.  (MD) 
Southern  Pine  Electric  Power 

Association  (MS) 
Southwest  Louisiana  Electric 

Membership  Corporation  (LA) 
•Southwest  Tennessee  Electric 

Membership  Coiporation  (TN) 
•Sumter  Electric  Cooperative  (FL) 
•Tombigbee  Electric  Power 

Association  (MS) 
Tri-County  Electric  Association  Inc. 

(WY) 
•Tri-County  Electric  Membership 
Corporation  (TN) 
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'Umatilla  Electric  Cooperative 

Association  (OR) 
*Upper  Cumberland  Electric 

Membership  Corporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
Walton  Electric  Membership 

Corporation  (GA) 
Warren  Rural  Electric  Cooperative 

Corporation  (KY) 
*We8t  Kentucky  Rural  Electric 

Cooperative  Corporation  (KY) 
Withlacoochee  River  Electric 

Cooperative  (FL) 

Federal  Agencies 

'Bonneville  Power  Administration 

(OR) 
•Tennessee  Valley  Authority  (TN) 
•Western  Area  Power  Administration 

(CO) 

Gas  Utilities 

All  gas  utilities  listed  below  had 
natural  gas  sales,  for  purposes  other 
than  resale,  in  excess  of  10  billion  cubic 
feet  in  1976, 1977. 1978, 1979, 1980, 1981. 
1982. 1983. 1984. 1985, 1986  or  1987.  All 
except  those  marked  (*)  are  covered  by 
PURPA  Title  III  and  NECPA  Titles  II  and 
VII.  Utilities  marked  (*)  are  not  covered 
by  NECPA  Titles  II  and  VII  because 
they  either  did  not  exceed  the  NECPA 
threshold  of  10  billion  cubic  feet  in  1987 
for  purposes  other  than  resale,  or  do  not 
have  residential  or  commercial  sales. 
The  utilities  listed  more  than  once  have 
sales  in  more  than  one  State  and  those 
States  are  indicated  by  abbreviations  in 
parentheses. 
Investor-Owned: 
Alabama  Gas  Corporation 
Alabama-Tennessee  Natiu-al  Gas 

Company 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 

(AR) 
Arkansas-Louisiana  Gas  Company 

(KS) 
Arkansas-Louisiana  Gas  Company 

(LA) 
Arkansas-Louisiana  Gas  Company 

(OK) 
Arkansas-Oklahoma  Gas  Corporation 

(AR) 
Arkansas-Oklahoma  Gas  Corporation 

(OK) 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Companay 

(AR) 
Associated  Natural  Gas  Company 

(MO) 
Atlanta  Gas  Light  Company 
Baltimore  Gas  &  Electric  Company 
Battle  Creek  Gas  Company 
Bay  State  Gas  Company 
Boston  Gas  Company 
Brooklyn  Union  Gas  Company 
Carnegie  Natural  Gas  Company 
Carolina  Pipeline  Company 


Cascade  Natural  Gas  Corporation 

(OR) 
Cascade  Natural  Gas  Corporation 

(WA) 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service 

Company 
Chattanooga  Gas  Company  (TN) 
•Cheyenne  Light  Fuel  and  Power 

Company 
Cincinnati  Gas  and  Electric  Company 
Cities  Services  Gas  Company 

(covered  by  NECPA  only) 
*City  Gas  Company  of  Florida 
Colonial  Gas  Energy  System 
Columbia  Gas  of  Kentucky.  Inc. 
Columbia  Gas  of  New  York,  Inc. 
Columbia  Gas  of  Ohio,  Inc. 
Columbia  Gas  of  Pennsylvania,  Inc. 
Columbia  Gas  of  Virginia,  Inc. 
Commonwealth  Gas  Company 
Conunonwealth  Gas  Service 

Incorporated 
Commonwealth  Gas  Services, 

Incorporated 
Connecticut  Light  &  Power  Company 
Connecticut  Natural  Gas  Corporation 
Consolidated  Edison  Company  of 

New  York,  Inc. 
Consumers  Power  Company 
Dayton  Power  &  Light  Company 
Delmarva  Power  &  Light  Company 

(DE) 
East  Ohio  Gas  Company 
Elizabethtown  Gas  Company 
Energas  Company 
Enstar  Natural  Gas  Company 
Entex  Inc.  (LA) 
Entex  Inc.  (MS) 
Entex  Inc.  (TX) 
Equitable  Gas  Company  (PA) 
Equitable  Gas  Company  (VVV) 
Gas  Company  of  New  Mexico 
Gas  Service  Company  (KS) 
Gas  Service  Company  (MO) 
Gas  Service  Company  (NE) 
Gas  Service  Company  (OK) 
Greeley  Gas  Company  (CO) 
Greeley  Gas  Company  (KS) 
Gulf  States  Utilities  Company 
Hope  Gas,  Incorporated 
Illinois  Power  Company 
Indiana  Gas  Company 
Intermountain  Gas  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (MN) 
Iowa  Electric  Light  A  Power  Company 

(CO) 
Iowa  Electric  Light  &  Power  Company 
(lA) 

Iowa  Electric  Light  &  Power  Company 
(MN) 

Iowa  ^ectric  Light  &  Power  Company 
(NE) 

Iowa-Illinois  Gas  &  Electric  Company 
(lA) 

Iowa-Illinois  Gas  &  Electric  Company 
(IL) 

Iowa  Power  &  Light  Company 


Iowa  Public  Service  Company  (lA) 
Iowa  Public  Service  Company  (NE) 
Iowa  Public  Service  Company  (SD) 
Iowa  Southern  Utilities  Company 
Kansas-Nebraska  Natural  Gas 

Company  (CO) 
Kansas-Nebraska  Natural  Gas 

Company  (KS) 
Kansas-Nebraska  Natural  Gas 

Company  (WY) 
Kansas  Power  &  Light  Company 
KN  Energy,  Inc. 

Laclede  Gas  Company  Consolidated 
Lone  Star  Gas  Company  (OK) 
Lone  Star  Gas  Company,  a  division  of 

ENSERCH  Corp.  (TX) 
Long  Island  Lighting  Company 
Louisiana  Gas  Service  Company 
Louisville  Gas  &  Electric  Company 
Lowell  Gas  Company 
Madison  Gas  &  Electric  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Minnegasco,  Inc.  (MN) 
Minnegasco,  Inc.  (NE) 
Minnegasco,  Inc.  (SD) 
Mississippi  Valley  Gas  Company 
Missouri  Public  Service  Company 
Mobile  Gas  Service  Corporation 
Montana-Dakota  Utilities  Company 

(MN) 
Montana-Dakota  Utilities  Company 

(MT) 
Montana-Dakota  Utilities  Company 

(ND) 
Montana-Dakota  Utilities  Company 

(SD) 
Montana-Dakota  Utilities  Company 

(WY) 
Montana  Power  Company 
Mountaineer  Gas  Company 
Mountain  Fuel  Supply  Company  (UT) 
Mountain  Fuel  Supply  Company  (WY) 
Nashville  Gas  Company 
National  Fuel  Gas  Distribution 

Corporation  (NY) 
National  Fuel  Gas  Distribution 

Corporation  (PA) 
National  Gas  and  Oil  Company 
New  Jersey  Natural  Gas  Company 
New  Orleans  Public  Service,  Inc. 
New  York  State  Electric  &  Gas 

Corporation 
Niagara  Mohawk  Power  Company 
North  Carolina  Natural  Gas 

Corporation 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Northern  Indiana  Public  Service 

Company 
Northern  Minnesota  Utilities — 

Division  of  Utilicorp  United,  Inc. 
Northern  Natju-al  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Northern  States  Power  Company 

(MN) 
Northern  States  Power  Company  (ND) 
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Northern  States  Power  Company  (WI) 
North  Penn  Gas  Company         ^     ' 

Northwest  Natural  Company  (OR) 
Northwest  Natural  Gas  Company 

Northwestern  Public  Service 
Company  (NE) 

Northwestern  Public  Service 

Company  (SD) 
Oklahoma  Natural  Gas  Company 
Orange  &  Rockland  Utilities 
Pacific  Gas  &  Electric  Company 
Panhandle  Eastern  Pipeline 
Company  (IL) 
•Panhandle  Eastern  Pipeline 

Company  (KS) 
Pennsylvania  Gas  &  Water  Company 

Peoples  Gas.  Light  and  Coke  ^ 

Company 

Peoples  Gas  System 

Peoples  Natural  Gas  Company 

Peoples  Natural  Gas  Company. 

Division  of  Intemorth.  Inc.  (lA) 
Peoples  Natural  Gas  Company, 

Division  of  Intemorth,  Inc.  fL\) 
Peoples  Natural  Gas  Company, 

Division  of  Intemorth,  Inc.  (KS) 
Peoples  Natural  Gas  Company, 

D'vision  of  Intemorth.  Inc.  (MN) 
Peoples  Natural  Gas  Company, 

Division  of  Intemorth,  Inc.  (MO) 
Peoples  Natural  Gas  Company. 

Philadelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NC) 
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Kedmont  Natural  Gas  Company  fSCl 
Providence  Gas  Company  ' 

Pub  ic  Service  Company  of  Colorado 
Public  Service  Company  Inc.  of  North 

Carolina 
Public  Service  Electric  and  Gas 

Company 
Rochester  Gas  &  Electric  Corporation 

South  Carohna  Gas  &  Electric 

Company 
South  Jersey  Gas  Company 
Southeastern  Michigan  Gas  Company 
Southem  California  Gas  Company    ^ 
Southem  Connecticut  Gas  Company 
Southem  Indiana  Gas  &  Electric 

Company 
Southem  Union  Company  (TX) 
Southem  Union  Gas  Company  (AZl 
Southem  Union  Gas  Company  (OK 
Southwest  Gas  Corporation  (AZ) 
Southwest  Gas  Corporation  (CA 
Southwest  Gas  Corporation  (NV 
Terre  Haute  Gas  Corporation 
•r  w!?  nu°n'^'^"^  ^^^  Company 

Union  Gas  System.  Inc.  (KS) 
Union  Gas  System.  Inc.  (OK) 
Union  Light.  Heat  &  Power  Company 

[nYJ 
Virginia  Natural  Gas 
Washington  Gas  Light  Company  (DC) 
Washington  Gas  Oght  CompanJ  MD) 
Washington  Gas  Light  Company  VA) 
Washington  Natural  Gas  Company 


^fro)*"**°"  Water  Power  Company 
^(Wa7*°"  Water  Power  Company 
West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Wisconsin  Fuel  &  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  &  Light  Company 

Wisconsin  Public  Service  Corporation 
(MI) 

Wisconsin  Public  Service  CoiporaUon 

Public-Owned 

Citizens  Gas  &  Coke  UUlity  (IN) 
City  of  Richmond.  Vii^nia. 

Department  of  Public  Utilities  (VA) 
City  Public  Services  Board  (San 

Antonio)  (TX) 
Colorado  Springs.  Department  of 

Utilities  (CO) 
Long  Beach  Gas  Department  (CA) 
Memphis  Light.  Gas  &  Water  Division 

(TN) 

Metropolitan  Utilities  District  of 
Omaha  (NE) 

Philadelphia  Gas  Works  (PA) 

Springfield  City  Utilities  (MO) 
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UST  OF  PUBUC  LAWS 

Note:  The  list  of  pubHc  laws 
enacted  during  the  second 
session  of  tt)e  100th  Congress 
has  been  completed. 
Last  list  November  30,  1M8 
The  ist  MoU  be  resumed  when 
bills  are  enacted  into  pubic 
taw  during  the  first  session  of 
the  101st  Congreas.  wMch 
convenes  on  Januaiy  3,  1989. 
n  may  be  used  in  coniunctton 
w«h  "P  L  U  S"  (Public  Uws 
Update  Service)  on  523-6641. 
The  text  of  laars  is  not 
pubished  in  the  FadanI 
Register  tout  nwy  be  ontared 
inindMdual  pampMet  torm 
trefanad  to  as  "slip  laws") 
koni  the  Superintendent  of 
Doouments.  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 
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Presidential  Documents 


Notice  of  December  28,  1988 
Continuation  of  Libyan  Emergency 


On  January  7.  1986,  by  Executive  Order  No.  12543,  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security  and  foreign  policy  of  the  United  States  constituted  by  the  actions  and 
policies  of  the  Government  of  Libya.  On  January  8, 1986,  by  Executive  Order 
No.  12544,  I  took  additional  measures  to  block  Libyan  assets  in  the  United 
States.  I  transmitted  a  notice  continuing  this  emergency  to  the  Congress  and 
the  Federal  Register  on  December  23, 1986.  Because  the  Government  of  Ubya 
has  continued  its  actions  and  policies  in  support  of  international  terrorism,  the 
national  emei^ency  declared  on  January  7, 1986,  and  the  measures  adopted  on 
January  7  and  January  8,  1986,  to  deal  with  that  emei^ency,  must  continue  in 
effect  beyond  January  7, 1989.  Therefore,  in  accordance  with  Section  202(d)  of 
the  National  Emergencies  Act  {50  U.S.C.  1622(d)),  I  am  continuing  the  national 
emergency  with  respect  to  Libya.  This  notice  shall  be  published  in  the  Federal 
Register  and  transmitted  to  the  Congress. 


THE  WHITE  HOUSE, 
December  28,  1988. 


a 


cr\/<jiSL^ 
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Editorial  note:  For  the  text  of  the  President's  letters  to  the  Speaker  of  the  House  of  RepresenU- 
tives  and  the  President  of  the  Senate,  dated  Dec  28,  on  the  extension  of  the  naUonal  emergency, 
see  the  Weekly  Compilation  of  Presidential  Documents  (vol.  24,  no.  52). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK* 


DEPARTMENT  OF  AGRICULTURE 

Antanal  and  Plant  Health  Inapection 
Service 

7CFR  Part  201 
[Dodrnt  Na  88-20ai 

Federal  Seed  Act  Regulationa 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA.*. 
AcnON:  Interim  rule  and  request  for 
comments. 

SUMMAiiY;  This  rule  removes  the  origin 
staining  requirements  for  seed  of  alfalfa 
or  red  clover  grown  in  Canada  and 
imported  into  the  United  States.  The 
removal  of  the  requirements  is 
necessary  to  make  the  regulations 
conform  to  the  amendment  of  the 
Federal  Seed  Act  by  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988.  This  action  reUeves  a  restriction 
on  importation  of  alfalfa  and  red  clover 
seed  from  Canada. 

date:  This  rule  takes  effect  on  the  date 
that  the  United  States-Canada  Free- 
Trade  Agreeemnt  enters  into  force.  {See 
Supplementary  Information  below.]  The 
Ariimal  and  Plant  Health  Inspection 
Service  will  publish  a  docimient  in  the 
Federal  Register  announcing  the 
effective  date.  Written  comments  must 
be  postmarked  or  received  on  or  before 
February  28. 1989. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wright,  Chief,  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  USDA, 
Room  866,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-208.  Comments  received 
may  be  inspected  at  USDA,  Room  1141. 


*  Delegation  of  authority  published  September  22, 
1982  (page  41725)  and  Punctiooal  Raspoiuibility 
published  October  25, 1982  (page  47229). 


South  Building,  14th  and  Independence 
Avenue.  SW,  Washington.  DC,  between 
8  a.m.  and  4:30  p  jn.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  E.  Cooper,  Senior  Operations 
Officer.  Port  Operations,  PPQ,  APHIS, 
USDA,  Room  632,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
301-438-8393. 

SUPPLEMENTARY  information: 

Background 

We  are  amending  the  Federal  Seed 
Act  Regulations  (the  regulations]  by 
removing  the  requirement  that  one 
percent  of  each  container  of  seed  of 
alfalfa  or  red  clover  grown  in  the 
Dominion  of  Canada  and  imported  into 
the  United  States  be  stained  violet. 

On  January  2, 1988,  President  Reagan 
signed  the  United  States-Canada  Free- 
Trade  Agreement  (FTA],  to  become 
effective  January  1, 1989,  subject  to  both 
countries  taking  certain  actions 
necessary  to  implement  the  FTA. 
Congress  satisfied  one  of  the 
prerequisites  by  passing  the  United 
States-Canada  Free-Trade 
Implementation  Act  of  1988  (the  Act). 
The  statutory  amendments  included  in 
the  Act  become  effective  coincident 
with  the  FTA, 

This  amendment  is  mandated  by 
section  301(e]  of  the  Act,  which 
amended  section  302(e]  of  the  Federal 
Seed  Act  (7  U.S.a  15a2(e))  by  providing 
that  the  provisions  requiring  certain 
seeds  to  be  stained  shall  not  apply  to 
alfalfa  or  clover  seed  originating  in 
Canada.  [See  Pub.  L 100-449. 102  Stat 
1868.)  The  Act  provides  implementing 
legislation  for  the  FTA. 

This  regulation  is  being  promulgated 
in  anticipation  of  the  entry  into  force  of 
the  FTA.  Article  2105  of  the  FTA 
provides  that  the  FTA  enters  into  force 
"on  January  1, 1989  upon  an  exchange  of 
diplomatic  notes  certifying  the 
completion  of  necessary  legal 
procedures  by  each  Parfy."  It  is 
anticipated  the  the  FTA  will  enter  into 
force  on  January  1, 1989.  The  Office  of 
the  United  States  Trade  Representative 
will  confirm  in  a  Federal  Register  notice 
the  precise  date  of  the  FTA's  entry  into 
force. 

This  action  is  taken  to  conform  the 
regulations  with  the  Act 


Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  good  cause  exists  to 
publish  this  interim  rule  without  prior 
notice  and  opportunity  for  public 
comment. 

Certain  regulatory  actions  must  be 
taken  as  a  result  of  the  statutory 
amendments  discussed  in  the 
"Background",  and  must  become 
effective  with  the  FTA  to  avoid 
inconsistency  between  the  regulations 
and  their  statutory  authority.  Removal 
of  the  origin  staining  requirement  for 
alfalfa  and  clover  seed  imported  from 
Canada  is  one  of  the  regulatory  changes 
that  must  become  effective  at  the  same 
time  as  the  Agreement  and  the  Act  to 
avoid  this  conflict. 

This  action  relieves  a  restriction  on 
importation  of  certain  seed  fix)m 
Canada.  Since  prior  notice  and  other 
public  procedures  with  respect  to  this 
interim  ruU  and  impracticable  and  since 
this  regulatory  change  is  mandated  by 
Congress,  there  is  good  cause  imder  5 
U.S.C.  553  for  making  this  interim  rule 
effective  upon  the  entry  into  force  of  the 
FTA. 

We  will  consider  comments 
postmarked  or  received  on  or  before 
February  28, 1989. 

Executive  Order  12291  and  Regulatory 
FlexilMlity  Act 

Since  this  rule  merely  deletes  a 
regulatory  requirement  which  is  no 
longer  authorized  by  the  Federal  Seed 
Act  because  of  its  amendment,  it  has 
been  determined  that  it  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  Departmental 
regulation  1512-1.  For  the  same  reason, 
it  is  not  subject  to  regulatory  analysis 
piu«uant  to  the  requirement  of  the 
Regulatory  Flexibility  Act. 

Paperworic  Reduction  Act 

The  regulations  in  this  rule  contain  no 
information  collection  or  recordkeeping 
reqtiirements  under  the  Paperwork 
Reduction  Act  of  1980,  as  amended  (44 
U.S.C3501erse9.]. 

List  of  Subjects  in  7  CFR  Fart  201 

Advertising,  Agricultural 
commodities.  Imports,  Labelling. 
Reporting  and  recordkeeping  .     v 

requirements.  Seeds.  VegetaUes. 
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Accordingly,  7  CFR  Part  201  is  I 

amended  as  follows: 

PART  201— FEDERAL  SEED  ACT 
REGULATIONS 

1.  The  authority  citation  for  Part  201  is 
revised  to  read  as  foUows:  i 

Aulbotity:  7  U.S.C  1502.  | 

{201.104    [AiiMmtod]  ' 

2.  In  5  201.104.  paragraph  (c)  is  J 
removed  and  paragraph  (d)  is  I 
dedesignated  as  paragraph  (c). 

Done  in  Washington.  DC  this  28th  day  of 
December,  1988. 
James  CIoMar, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service 
December  28. 1988. 
[FR  Doc  88-30219  Filed  12-29-68;  9:14  a.m.J 
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7CFRPart354 
[Docket  No.  M-189] 

Overthne  Work  at  Border  Ports,  Sea 
Ports,  and  Airports 

AOENCV.  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action;  Final  rule. " 

summary:  We  are  amending  the 
regulations  that  establish  charges  for 
overtime  work  performed  by  Plant 
Protection  and  Quarantine  inspectors  of 
the  U.S.  Department  of  Agriculture  at 
border  ports,  sea  ports,  and  airports. 
The  regulations  are  amended  by:  (1) 
Increasing  the  hourly  rates  charged  an 
owner  or  operator  of  an  aircraft 
requesting  inspection  or  quarantine 
services  at  an  airport  outside  of  the 
regiilarly  estabUshed  hours  of  service; 
and  (2)  increasing  the  hourly  rates 
charged  a  person,  firm,  or  corporation 
having  ownership,  custody,  or  control  of 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  certain  inspection, 
laboratory  testing,  certification,  or 
quarantine  and  who  requires  the  ■ 
services  of  an  employee  of  Plant 
Protection  and  Quarantine  on  a  Simday 
or  holiday  or  at  any  other  time  outside 
the  employee's  regular  tour  of  duty. 
These  increases  reflect  salary  increases 
for  federal  employees  in  accordance 
with  the  Federal  Pay  Comparability  Act 
of  1970  (Pub.  L  91-656),  and  Pub.  L  100- 
440, 102  Stat.  1756,  dated  September  22. 
1988,  and  reflect  allowable  costs 
associated  with  the  implementation  of 
the  Debt  Collection  Act  of  1982. 
EFFECTIVE  DATC  January  1. 1989. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Paul  R.  Eggert,  Director,  Resource 
Management  Support  Plant  Protection 
and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agricxilture.  Room  622, 
Federal  Building,  6505  Belcrest  Road. 
HyatUville.  MD  20782,  301-436-7764. 
SUPFLiMENTARV  INFORMATION: . 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  and  Effective  Date 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
detennined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  are  amending  the  regulations  by 
increasing  the  hourly  rates  charged  an 
owner  or  operator  of  an  aircraft 
requesting  inspection  or  quarantine 
services  at  any  airport  outside  of  the 
regularly  established  hours  of  service. 
The  rates  are  increased  by  $2.52  per 
hour  for  services  performed  outside  of 
the  regularly  estabUshed  hours  on  a 
Sunday  and  by  $2.20  per  hour  for 
services  performed  outside  of  the 
regularly  established  hours  on  a  holiday 
or  any  other  period. 

We  are  also  amending  the  regulations 
by  increasing  the  hourly  rates  charged  a 
person,  firm,  or  corporation  having 
ownership,  custody,  or  control  of  plants, 
plant  products,  animals,  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  certain  inspection, 
laboratory  testing,  certification,  or 
quarantine  and  who  requires  the 
services  of  an  employee  of  Plant 
Protection  and  Quarantine  on  a  Sunday 
or  holiday  or  at  any  other  time  outside 
the  regular  tour  of  duty  of  the  employee. 
The  rates  are  increased  by  $4.64  per 
hour  for  services  performed  outside  the 
regular  tour  of  duty  on  a  Sunday  and  by 
$4.32  per  hour  for  services  performed 
outside  the  regular  tour  of  duty  on  a 
holiday  or  any  other  period. 

Services  of  an  employee  of  Plant 
Protection  and  Quarantine  at  an  airport 
during  a  regular  tour  of  duty  and  during 
regularly  established  hours  of  service  on 
Sundays  and  holidays  are  still  provided 


free  of  charge  to  those  requesting  the 
service.  Based  on  information  compiled 
by  the  Department,  we  have  estimated 
that  Plant  Protection  and  Quarantine 
provided  an  average  of  10,957  hours  per 
week  of  services  for  which  charges  were 
assessed  during  1988,  and  these  services 
were  requested  by  thousands  of  entities. 
We  do  not  expect  that  the  nimiber  of 
hours  of  service  for  which  charges  will 
be  imposed  will  increase  significantly  in 
1989. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  hourly  rate  for  services  of  an 
employee  of  Plant  Protection  and 
Quarantine  depend  entirely  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  The  Department  has  no 
alternatives  to  raising  the  rates.  By  law, 
importers  and  exporters  are  required  to 
reimburse  the  Department  for  its  costs 
associated  with  services  rendered.  A 
cost  analysis  was  performed  to 
determine  if  fees  for  overtime  are 
adequate  to  recover  the  cost  of 
providing  the  services.  Unless  the  rates 
are  raised,  the  Department  will  not  be 
able  to  recover  the  costs  for  providing 
services  outside  regularly  estabUshed 
hours  or  outside  regular  tours  of  duty 
hours. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  for  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest;  we  also 
find  good  cause  that  this  rule  be  made 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Paperworic  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities,  Exports, 
Government  employees.  Imports,  Plants 
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(Agriculture)  Quarantine. 
Transportation. 

PART  354-OVERnME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  foUows: 

Autbority:  7  U.S.C.  2260;  49  U.S.C.  1741;  7 
CFR  2.17,  2.51,  and  371.2(c). 

2.  Section  354.1(a)(1)  is  revised  to  read 
as  foUows: 

{354.1    Overtime  wortc  at  border  ports,  sea 
ports,  end  airports. 

(a)(1)  Any  person,  firm,  or  corporation 
having  ownership,  custody,  or  control  of 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  inspection,  laboratory 
testing,  certification,  or  quarantine 
under  this  chapter  and  Subchapter  D  of 
Chapter  I,  Title  9  CFR,  who  requires  the 
services  of  an  employee  of  Plant 
Protection  and  Quarantine  on  a  Sunday 
or  hoUday,  or  at  any  other  time  outside 
the  regular  tour  of  duty  of  the  employee, 
shaU  sufficiently  in  advance  of  the 
period  of  Sunday  or  holiday  or  overtime 
service  request  the  Plant  Protection  and 
Quarantine  inspector  in  charge  to 
furnish  the  service  during  the  overtime 
or  Sunday  or  hoUday  period,  and  shaU 
pay  the  Government  at  a  rate  of  $37.92 
per  work-hour  per  employee  on  a 
Sunday  and  at  the  rate  of  $29.28  per 
work-hour  per  employee  for  holiday  or 
any  other  period,  except  as  provided  in 
paragraphs  (a)(l](i),  (a)(l)(ii).  and 
(a)(l)(in)  of  this  section: 

(i)  For  any  services  performed  on  a 
Sunday  or  hoUday.  or  at  any  time  after  5 
p.m.  or  before  8  a.m.  on  a  weekday,  in 
connection  with  the  arrivals  in  or 
departure  from  the  United  States  of  a 
private  aircraft  or  vessel,  the  total 
amount  payable  shall  not  exceed  $25  for 
aU  inspection  services  performed  by  the 
Customs  Service,  Immigration  and 
Naturalization  Service,  Public  Health 
Service,  and  the  Department  of 
Agricultiire: 

(U)  Owners  and  operators  of  aircraft 
will  be  provided  service  without 
reimbursement  during  regularly 
established  hours  of  service  on  a 
Simday  or  holiday;  and 

(iii)  The  overtime  rate  to  be  charged 
owners  or  operators  of  aircraft  at 
airports  of  entry  or  other  places  of 
inspection  as  a  consequence  of  the 
operation  of  the  aircraft,  for  work 
performed  outside  of  the  regularly 
established  hours  of  service  on  a 
Sunday  wiU  be  $31.16  and  for  work 
performed  outside  of  the  regularly 
established  hours  of  service  for  a 
hoUday  or  any  other  period  will  be 


$23.68  per  hour  (these  charges  exclude 
administrative  overhead  costs). 

Done  at  Washington,  DC,  this  27th  day  of 
Decemb'jr,  1968. 

James  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

December  27, 1988. 

[FR  Doc.  88-30129  Filed  12-29-68:  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Parts  1 124  and  1 125 

[Docicet  Nos.  AO-368-A16  and  AO-22e- 
A32;  DA-eS-IOS] 

Mill(  in  the  Oregon-Washington  and 
Puget  Sound-Inland  Marketing  Areas; 
Order  Amending  and  Merging  Orders 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  merges  the 
Oregon- Washington  and  Puget  Soimd- 
Inland  Federal  orders  on  the  basis  of 
industry  proposals  considered  at  a 
public  hearing  held  November  17-18, 
1987.  in  Portland.  Oregon.  The  merged 
"Pacific  Northwest"  marketing  area 
includes,  in  addition  to  all  of  the 
presently  regulated  area  of  the  two 
individual  orders,  five  additional 
Washington  counties,  the  unregulated 
portion  of  another  Washington  county, 
and  three  central  Oregon  counties.  The 
Class  I  differentials  at  Portland,  Oregon, 
and  Spokane,  Washington,  are  reduced 
from  $1.95  to  $1.90;  and  the  Class  I 
differential  at  Seattle,  Washington,  is 
increased  fi-om  $1.85  to  $1.90. 

The  provisions  of  the  merged  order 
are  patterned  largely  after  those  of  the 
present  Puget  Sound-Inland  order,  with 
some  modifications  to  accommodate 
specific  marketing  conditions  of  the 
Oregon-Washington  order  area. 
Provisions  of  the  merged  order  that 
represent  significant  changes  in 
regulation  for  handlers  and  producers 
currently  pooled  under  the  Oregon- 
Washington  order  include  a  jingle 
butterfat  differential  for  adjusting  order 
prices  for  variations  in  butteifat  content, 
payment  to  producers  on  the  basis  of  a 
uniform  price  for  aU  production  rather 
than  a  base-excess  plan,  and 
determination  of  handler  obligations  to 
the  marketwide  pool  on  an  equalization 
basis  (the  difference  between  the  use 
value  of  producer  receipts  and  the  value 
of  those  receipts  at  the  uniform  price). 

The  merger  is  necessary  to  reflect 
changes  in  market  structure  in  that  the 
two  separately  regulated  areas  have 


become,  in  effect,  one  common  market. 
Cooperative  associations  representing 
more  than  the  required  two-tliirds  of  the 
producers  supplying  milk  for  the  market 
during  the  respresentative  period  of 
September  1988  have  approved  issuance 
of  the  amended  order. 

EFFECTIVE  DATE:  February  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Constance  M.  Brenner,  Marketing 
SpeciaUst,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
7183. 

Prior  docimients  in  this  proceeding: 

Notice  of  Hearing:  Issued  October  26, 
1987;  pubUshed  October  29, 1987  (52  FR 
41566). 

Recommended  Decision:  Issued 
September  7, 1988;  published  September 
19. 1988  (53  FR  36291). 

Final  Decision:  Issued  November  29, 
1988;  pubUshed  December  6, 1988  (53  FR 
49154). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Oregon- 
Washington  and  Puget  Sound-Inland 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
pubUc  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Oregon- Washington  and  Puget  Sound- 
Inland  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  Pacific  Northwest  order,  which 
amends  and  merges  the  Oregon- 
Washington  and  Puget  Sound-Inland 
orders,  and  aU  of  the  terms  and 
conditions  thereof,  wiU  tend  to 
effectuate  the  declared  policy  of  the  act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  avaUable  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  Pacific  Northwest 
marketing  area;  and  the  minimum  prices 
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specified  in  tlie  Pacific  Nortliwest  order 
are  sucli  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wlioiesome  milk, 
and  be  in  tiie  public  interest; 

(3)  The  Pacific  Nortliwest  order 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  marketing  agreements  upon 
which  hearings  have  been  held; 

(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  Pacific 
Northwest  order  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct  or  affect  interstate  commerce 
in  milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  e^qiense,  4  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  S  1124.85. 

(b)  Determinations.  It  is  hereby 
determined  that 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Se&  ec(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  maiketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  act 

(2)  Hie  issuance  of  this  order 
amending  and  merging  the  orders  is  the 
only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  order;  and 

(3)  The  issuance  of  the  order 
amending  and  merging  the  orders  is 
approved  or  favored  by  at  least  two- 
thirds  of  the  producers  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  Pacific  Northwest  marketing 
area. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1125 

Milk  maiketing  orders.  Milk.  Dairy 
products. 

Order  Relative  to  Handling      I 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
hnnHling  of  milk  in  the  Oregon- 
Washin^oo  and  Puget  Sound-Inland 
marketing  areas  (I^uts  1124  and  1125, 
respectively)  shall  be  amended  and 
merged  into  one  order.  Part  1125  is 
supeneded  thereby,  and  such  vacated 
Part  designation  shall  be  reserved  for 
future  assignmenL  The  handling  of  milk 
in  die  merged  marketing  area,  to  be 


designated  e»  the  "Pacific  Northwest 
Marketing  Area"  (Part  1124).  shall  be  hi 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the 
following  attached  order. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  X  of  Title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1125— (BEHOVED  AND 
RESERVED] 

1.  Part  1125  is  removed  and  reserved. 

2.  Part  1124  is  revised  to  read  as 
follows: 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

8iibpart'~Oitfaf  ReBUlating  HandRoQ 

General  Provisions 


Unifonn  Price 


SMC- 

1124.1 


General  provisions. 


Definitions 

1124.2  Pacific  Northwest  maiketing  area. 

1124J  Route  disposition. 

1124.4  Plant. 

1124.5  Distributing  plant 

1124.6  Supply  plant. 

1124.7  Pool  plant 

1124.8  Noopool  plant 

1124.9  Handler. 

1124.10  Producer-handler. 

1124.11  Cooperative  reserve  supply  unit. 

1124.12  Producer. 

1124.13  Producer  milk. 

1124.14  Other  somca  milk. 

1124.15  Fluid  milk  product 

1124.16  Fluid  cream  product 

1124.17  Filled  milk. 

1124.18  Cooperative  association. 

1124.19  Product  prices. 

Handlsr  Boports 

1124.30  Reports  of  receipt  and  utilizatioc. 

1124.31  Payroll  reports. 

1124.32  Other  reports. 

Classification  of  Milk 

1124.40  Classes  of  utilization. 

1124.41  Shrinkage. 

1124.42  Classification  of  transfers  and 
diveisions. 

1124.43  General  classification  rules. 

1124.44  Classification  of  producer  milk. 

1124.45  Mari(et  administrator's  reports  and 
announcements  cooceming 
classification. 

dassPiices 

1124  JO    Class  prices. 

1124.51  Basic  fonnula  price. 
1124.Sla    Basic  Class  D  formula  price. 

1124.52  Plant  location  adjustments  for 
handlers. 

1124.53  Announcement  of  class  prices. 

1124.54  Equivalent  price. 


1124.80    Handler's  value  of  milk  for 
computing  unifonn  price. 

1124.61  Computation  of  unifonn  price. 

1124.62  Announcement  of  uniform  price  and 
butterfat  differential. 

Payments  for  Milk 

1124.70  Producer-settlement  fund. 

1124.71  Payments  to  the  producer- 
settlement  fund. 

1124.72  Payments  from  the  producer- 
settlement  fund. 

1124.73  Payments  to  producers  and  to 
cooperative  associations. 

1124.74  Butterfat  differential. 

1124.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1124.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1124.77  Adjustment  of  acooimts. 

1124.78  Charges  on  overdue  accounts. 

AdministTatiTe  Assessment  and  Maiketing 
Service  Dednctiiin 

1124.85  Assessment  for  order 
administration. 

1124.86  Deduction  for  marketing  services. 
Authority:  Sees.  1-19. 48  Stat.  31.  as 

amended  (7  U.S.C.  801-674). 

Subpart— Order  Regulating  Handling 

General  Provisioiis 

§  1 124.1    General  provMona. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  diapter  are  hereby 
referenced  and  made  a  part  of  this 
order. 

Definitioas 

91124.2    PacHte  Northwest  mariwting 


"Pacific  Northwest  Marketing  Area" 
(hereinafter  called  the  "Marketing 
Area")  means  all  territory 
geographically  within  the  places  listed 
below,  including  all  territory  fully  or 
partly  therein  occupied  by  government 
(municipal,  state  or  federal) 
reservations,  facilities,  installations,  or 
institutions: 

Idaho  Counties: 

Benewah,  Bonner,  Boundary, 
Kootenai,  Latah,  and  Shoshone. 

Washington  Counties: 

Adams.  Asotin.  Benton,  Chelan,  Clark, 
Columbia,  Cowlitz,  Douglas,  Ferry, 
Franklin,  Garfield.  Grant  Grays  Harbor, 
Island,  King,  Kitsap,  Kittitas,  Klickitat 
Lewis.  Lincoln,  Mason,  Okanogan, 
PaciHc.  Pend  Oreille,  Pierce,  San  Juan. 
Skagit  Skamania.  Snohomish.  Spokane, 
Stevens.  Thurston.  Wahkiakum.  Walia 
Walla,  Whitman  and  Yakima. 

Oregon  Counties: 


Benton.  Clackamas.  Clatsop, 
Columbia,  Coos,  Crook,  Deschutes, 
Douglas,  GiUiam,  Hood  River,  Jackson, 
Jefferson,  Josephine.  Klamath,  Lake, 
Lane,  Lincoln,  Linn.  Marion.  Morrow, 
Multnomah.  Polk.  Sherman,  Tillamook, 
Umatilla,  Wasco,  Washington,  Wheeler, 
and  Yamhill. 

S  1124.3    Route  disposition. 

"Route  disposition"  means  any 
delivery  of  a  fluid  milk  product 
classified  as  Class  I  milk  from  a  plant  to 
a  retail  or  wholesale  ouUet  (including 
any  delivery  through  a  distribution  point 
as  provided  by  this  section,  by  a  vendor, 
from  a  plant  store  or  through  a  vending 
machine).  The  term  "route  disposition" 
does  not  include: 

(a)  A  delivery  to  a  plant  However, 
packaged  fluid  milk  products  that  are 
transferred  to  a  pool  distributing  plemt 
from  another  pool  distributing  plant  and 
classified  as  Class  I  under  S  1124.42(a), 
shall  be  considered  route  disposition 
from  the  transferor-plant  for  the  sole 
purpose  of  qualifying  it  as  a  pool 
distributing  plant  under  S  1124.7(a).  and 
the  transferor-plant  shall  be  assigned  in- 
area  dispositions  but  not  in  excess  of 
the  in-area  dis]>08itions  of  the  transferee 
plant 

(b)  A  delivery  in  bulk  to  a  commercial 
food  processing  establishment  pursuant 
to  S  1124.40(b)(3):  or 

(c)  A  delivery  to  a  military  or  other 
ocean  transport  vessel  leaving  the 
marketing  area,  of  fluid  milk  products 
which  originated  at  a  plant  located 
outside  the  marketing  area  and  were  not 
received  or  processed  at  any  pool  plant 

S  1124.4    Plant 

"Plant"  meems  the  buildings,  facilities 
and  equipment  whether  owned  or 
operated  by  one  or  more  persons, 
constituting  a  single  operating  imit  or 
establishment,  which  is  maintained  and 
operated  primarily  for  the  receiving, 
handling  and/or  processing  of  milk  or 
milk  products  (including  filled  milk). 
Separate  faciUties  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition  or  separate  facifities  used 
only  as  a  reload  point  for  transferring 
bulk  milk  from  one  tank  truck  to  another 
shall  not  be  a  "plant"  under  this 
definition. 

§1124.5    Dietrtbuting  plant 

"Distributing  plant"  means  a  plant  in 
which  a  fluid  milk  product  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption,  or  filled  milk,  is 
processed  or  packaged  and  that  has 
route  disposition  in  the  marketing  area 
during  the  month. 


(1124.6    Supply  plant 

"Supply  plant"  means  a  plant  from 
which  a  fluid  milk  product  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  or  filled  milk,  is 
transferred  during  the  month  to  a  pool 
distributing  plant 

{1124.7    Pod  plant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  from  which 
there  is  route  disposition  (except  filled 
milk)  in  the  marketing  area  during  the 
month  equal  to  not  less  than  10  percent 
of  receipts  of  Grade  A  milk  at  such  plant 
(exclusive  of  transfers  of  packaged  fluid 
milk  products  fixim  plants  quaUfying  as 
pool  plants  pursuant  to  this  paragraph, 
filled  milk,  and  milk  received  at  such 
plant  as  diverted  milk  from  another 
plant  which  milk  is  classified  m  Class 
III  under  this  order  and  is  subject  to  the 
pricing  and  pooling  provisions  of  this  or 
another  order  issued  pursuant  to  the 
Act)  or  diverted  therefit>m  pursuant  to 

S  1124.13; 

(b)  A  supply  plant  from  which  during 
any  month  not  less  than  30  percent  of 
the  total  quantity  of  milk  that  is 
physically  received  at  such  plant  horn 
dairy  farmers  eligible  to  be  producers 
pursuant  to  S  1124.12  (excluding  milk 
received  at  such  plant  as  diverted  milk 
fit>m  another  plant  which  milk  is 
classified  in  Class  III  imder  this  order 
and  is  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  order 
issued  pursuant  to  the  Act)  or  diverted 
as  producer  milk  to  another  plant 
pursuant  to  S  1124.13.  is  shipped  in  the 
form  of  a  fluid  milk  product  (except  as 
filled  milk)  to  a  pool  distributing  plant  or 
is  a  route  disposition  in  the  marketing 
area  of  fluid  milk  products  (except  filled 
milk)  processed  and  packaged  at  such 
plant;  Provided,  That: 

(1)  With  respect  to  a  supply  plant 
operated  by  a  cooperative  association, 
the  producer  milk  of  its  members  whidi 
is  caused  to  be  delivered  directly  hrom 
their  farms  to  pool  distributing  plants, 
shall  for  the  purpose  of  this  paragraph, 
be  considered  as  a  receipt  at  the 
cooperative's  supply  plant  and  a 
shipment  fitim  the  supply  plant  to  pool 
distributing  plants; 

(2)  A  plant  which  qualified  as  a  pool 
plant  pursuant  to  this  paragraph  in  each 
month  of  September  through  February 
shall  be  a  pool  plant  in  eadi  of  the 
following  months  of  March  through 
August  unless  a  written  application  is 
filed  with  the  Market  Administrator 
prior  to  the  first  day  of  any  such  month 
requesting  that  the  plant  be  designated  a 
nonpool  plant  for  such  month  and  each 
subsequent  month  through  August 


during  which  it  would  not  otherwise 
qualify  as  a  pool  plant  and 

(3)  For  the  purpose  of  this  paragraph, 
the  operations  of  two  or  more  supply 
plants  may  be  combined  and  considered 
as  the  operation  of  one  plant  if  so 
requested  in  writing  to  the  Market 
Administrator  by  the  handler(8) 
operating  such  plants  prior  to  the  first 
day  of  the  month  for  which  such 
consideration  is  requested. 

(c)  The  Director  of  the  Dairy  Division 
may  reduce  or  increase  up  to  10 
percentage  points  from  the  levels  set 
forth  therein  the  pool  plant  performance 
standards  in  paragraphs  (a)  or  (b)  of  this 
section,  if  the  Director  finds  such 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments.  Before  making  such  a 
finding,  the  Director  shall  investigate  the 
need  for  revision  either  at  the  Director's 
own  initiative  or  at  the  request  of 
hiterested  persons.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  Director  shall  issue  a 
notice  stating  that  the  revision  is  being 
considered  and  invite  data,  views,  and 
arguments. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooUng  requirements  of 
another  Federal  Order  and  from  which, 
the  Secretary  determines,  there  is  a 
greater  quantity  of  route  disposition 
during  the  month  in  such  other  Federal 
Order  mariceting  area  than  in  this 
marketing  area,  except  that  if  such  plant 
was  subject  to  all  the  provisions  of  this 
part  in  the  immediately  preceding  month 
it  shall  continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  fourth 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketing  area 
unless,  notwithstanding  the  provisions 
of  this  paragraph,  it  is  regulated  under 
such  other  order 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  Order  on  the  basis  of 
route  disposition  in  such  other 
marketing  area  and  bom  which,  the 
Secretary  determines,  there  is  a  greater 
quantity  of  route  disposition  in  this 
marketing  area  than  in  such  other 
marketing  area  but  which  plant 
maintains  pooling  status  for  the  month 
tmder  such  other  Federal  Order; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  also 
meets  the  pool  plant  requirements  of 
another  Federal  Order  and  from  which 
greater  shipments  are  made  during  the 
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month  to  plants  regulated  under  such 
other  order  than  are  made  to  plants 
regulated  under  this  order: 

(5)  A  distributing  plant  from  which 
total  route  disposition  (except  filled 
milk)  in  the  marketing  area  during  the 
month  averages  300  pounds  or  less  per 
day;  or 

(6)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  is  operated 
separately,  and  is  not  approved  by  any 
regulatory  agency  for  the  receiving, 
processing,  or  packaging  of  any  fluid 
milk  products  for  Grade  A  disposition. 

§1124.8    Nonpool  plant 

"Nonpool  plant"  means  any  plant 
other  than  a  pool  plant.  The  following 
categories  of  nonpool  plants  are  further 
defined  as  follows: 

(a)  "Other  order  plant"  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  anotiier  order 
issued  pursuant  to  the  Act. 

(b)  "Producer-handler  plant"  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act. 

(c)  "Partially  regulated  distributing 
plant"  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a 
producer-handler  plant,  from  which 
during  the  month  an  average  of  more 
than  300  pounds  daily  of  fluid  milk 
products  is  disposed  of  as  route 
disposition  in  the  marketing  area. 

(d)  "Unregulated  supply  plant"  means 
a  nonpool  plant  that  is  neither  an  other 
order  plant  nor  a  producer-handler 
plant,  from  which  fluid  milk  products 
are  moved  to  a  pool  plant  during  the 

month. 

(e)  "Exempt  distributing  plant"  means 
a  plant  other  than  a  pool  supply  plant  or 
a  regulated  plant  under  another  Federal 
Order  that  meets  all  the  requirements 
for  status  as  a  pool  distributing  plant 
except  that  its  route  disposition 
(exclusive  of  filled  milk)  in  the 
marketing  area  in  the  month  does  not 
exceed  an  average  of  300  pounds  daily. 
For  purposes  of  this  paragraph,  route 
disposition  shall  not  include  receipts 
from  a  transferor-plant  pursuant  to  the 
proviso  of  { 1124.3(a). 

§1124J    Hwidter. 
"Handler"  means: 

(a)  The  operator  of  one  or  more  pool 
plants; 

(b)  Any  cooperative  association  with 
respect  to  producer  milk  which  it  caused 
to  be  diverted  for  the  account  of  such 
cooperative  association  to  another  plant 
or  pursuant  to  i  1124.40(b)(3): 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 


delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
boA  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
maricet  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered: 

(d)  Any  person  who  operates  a  plant 
defined  in  §  1124.8  (a)  through  (e). 

§1124.10    Producer-handler. 

"Producer-handler"  means  a  person 
who  is  engaged  in  the  production  of  milk 
and  also  operates  a  plant  from  which 
during  the  month  an  average  of  more 
than  300  pounds  daily  of  fluid  milk 
products,  except  filled  milk,  is  disposed 
of  as  route  disposition  within  the 
marketing  area  and  who  has  been  so 
designated  by  the  market  administrator 
upon  determination  that  all  of  the 
requirements  of  this  section  have  been 
met  and  that  none  of  the  conditions 
therein  for  cancellation  of  such 
designation  exists.  All  designations 
shall  remain  in  effect  until  canceled 
pursuant  to  paragraph  (c)  of  this  section. 
Any  state  institution  shall  be  a 
producer-handler  exempt  from  the 
provisions  of  this  section  and  SS  1124.30 
and  1124.32  with  respect  to  milk  of  its 
own  production  and  receipts  from  pool 
plants  processed  or  received  for 
consumption  in  State  institutions  and 
with  respect  to  movements  of  milk  to  or 
from  a  pool  plant 

[a)  Requirements  for  designation.  (1) 
The  producer-handler  has  and  exercises 
(in  its  capacity  as  a  handler)  complete 
and  exclusive  control  over  the  operation 
and  management  of  a  plant  at  which  it 
handles  and  processes  milk  received 
from  its  milk  production  resources  and 
facilities  (designated  as  such  pursuant  to 
paragraph  (b)(1)  of  this  section),  the 
operation  and  management  of  which  are 
under  the  complete  and  exclusive 
control  of  the  producer-handler  (in  its 
capacity  as  a  dairy  farmer). 

(2)  The  producer-handler  neither 
receives  at  its  designated  milk 
production  resources  and  facilities  nor 
receives,  handles,  processes  or 
distributes  at  or  through  any  of  its  milk 
handling,  processing  or  distributing 
resources  and  facilities  (designated  as 


such  pursuant  to  paragraph  (b)(2)  of  this 
section)  milk  products  for  reconstitution 
into  fluid  milk  products,  or  fluid  milk 
products  derived  from  any  source  other 
than  (i)  its  designated  milk  production 
resources  and  facilities,  (ii)  pool  plants 
within  the  limitation  specified  in 
paragraph  (c)(2)  of  this  section,  or  (iii) 
nonfat  milk  solids  which  are  used  to 
fortify  fluid  milk  products. 

(3)  The  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  control  or  management  of, 
nor  has  a  financial  interest  in,  another 
handler's  operation;  nor  is  any  other 
handler  so  associated  with  the  producer- 
handler's  operation. 

(4)  Designation  of  any  person  as  a 
producer-handler  following  a 
cancellation  of  its  prior  designation 
shall  be  preceded  by  performance  in 
accordance  with  paragraph  (a)  (1),  (2), 
and  (3)  of  this  section  for  a  period  of  1 
month. 

(b)  Resources  and  facilities. 
Designation  of  a  person  as  a  producer- 
handler  shall  include  the  determination 
and  designation  of  the  milk  production, 
handling,  processing  and  distributing 
resources  and  facilities,  all  of  which 
shall  be  deemed  to  constitute  an 
integrated  operation,  as  follows: 

(1)  As  milk  production  resources  and 
facilities:  All  resources  and  facilities 
(milking  herd(s).  buildings  housing  such 
herd(s),  and  the  land  on  which  such 
buildings  are  located)  used  for  the 
production  of  milk: 

(i)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including  any 
contractual  arrangement;  and 

(iii)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  any  partner  or  stockholder  of  the 
producer-handler.  However,  for 
purposes  of  this  paragraph  any  such 
milk  production  resources  and  facilities 
which  the  producer-handler  proves  to 
the  satisfaction  of  the  market 
administrator  do  not  constitute  an 
actual  or  potential  source  of  milk  supply 
for  the  producer-handler's  operation  as 
such  shall  not  be  considered  a  part  of 
the  producer-handler's  milk  production 
resources  and  facilities;  and 

(2)  As  milk  handling,  processing  and 
distributing  resources  and  facilities:  All 
resources  and  facilities  (including  store 
outlets)  used  for  handling,  processing 
and  distributing  any  fluid  milk  product: 

(i)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler  or 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including  any 


contractual  arrangement  or  with  respect 
to  which  the  producer-handler  directly 
or  indirectly  exercises  any  degree  of 
management  or  control. 

(c)  Cancellation.  The  designation  as  a 
producer-handler  shall  be  canceled 
imder  any  of  the  conditions  set  forth  in 
paragraph  (c)  (1)  and  (2)  of  this  section 
or  upon  determination  by  the  market 
administrator  that  any  of  the 
requirements  of  paragraph  (a)  (1),  (2), 
and  (3)  of  this  section  are  not  continuing 
to  be  met  such  cancellation  to  be 
effective  on  the  first  day  of  the  month 
following  the  month  in  which  the 
requirements  were  not  met  or  the 
conditions  for  cancellation  occurred. 

(1)  Milk  from  the  designated  milk 
production  resources  and  facilities  of 
the  producer-handler  is  deUvered  in  the 
name  of  another  person  as  producer 
milk  to  another  handler. 

(2)  The  producer-handler  handles  fluid 
milk  products  derived  from  sources 
other  than  the  designated  milk 
production  facilities  and  resources,  with 
the  exception  of  puirchases  from  pool 
plants  in  the  form  of  fluid  milk  products 
which  do  not  exceed  in  the  aggregate  a 
daily  average  during  the  month  of  100 
poimds. 

(d)  Public  announcement  The  market 
administrator  shall  publicly  announce 
the  name,  plant  location  and  farm 
location(s)  of  persons  designated  as 
producer-handlers,  of  those  v^ose 
designations  have  been  canceled  and 
the  effective  dates  of  producer-handler 
status  or  loss  of  producer-handler  status 
for  each.  Such  announcements  shall  be 
controlling  with  respect  to  the 
accounting  at  plants  of  other  handlers 
for  fluid  milk  products  received  horn 
any  producer-handler. 

(e)  Burden  of  establishing  and 
maintaining  producer-handler  status. 

The  burden  rests  upon  the  handler 
who  is  designated  as  a  producer-handler 
to  establish  through  records  required 
pursuant  to  §  1000.5  of  this  chapter  that 
the  requirements  set  forth  in  paragraph 
(a)  of  this  section  have  been  and  are 
continuing  to  be  met  and  that  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section  for  cancellation  of 
designation  do  not  exist 

§1124.11    CooperaOye  reserve  Mipplir  unit 

"Cooperative  reserve  supply  unit" 
means  any  cooperative  association  or 
its  agent  that  is  a  handler  pursuant  to 
S  1124.9  (b)  or  (c)  that  does  not  own  or 
operate  a  plant  if  such  cooperative  has 
been  qualified  to  receive  payments 
pursuant  to  i  1124.73  and  has  been  a 
handler  of  producer  milk  under  this  or 
its  predecessor  orderfs)  during  each  of 
the  12  previous  months,  and  if  a  majority 
of  the  cooperative's  member  producers 


are  located  within  125  miles  of  a  pool 
distributing  plant  A  cooperative  reserve 
supply  unit  shall  be  subject  to  the 
following  conditions: 

(a)  The  cooperative  shall  file  a  request 
with  the  market  administrator  for 
cooperative  reserve  supply  unit  status  at 
least  15  days  prior  to  the  first  day  of  the 
month  in  which  such  status  is  desired  to 
be  effective.  Once  qualified  as  a 
cooperative  reserve  supply  unit 
pursuant  to  this  paragraph,  such  status 
shall  continue  to  be  effective  unless  the 
cooperative  requests  termination  prior 
to  the  first  day  of  the  month  that  change 
of  status  is  requested,  or  the  cooperative 
fails  to  meet  all  of  the  conditions  of  this 
section; 

(b)  The  cooperative  reserve  supply 
unit  suppties  fluid  milk  products  to  pool 
distributing  plants  located  within  125 
miles  of  a  majority  of  the  cooperative's 
member  producers  in  compliance  with 
any  announcement  by  the  maricet 
administrator  requesting  a  minimnin 
level  of  shipments  as  further  provided 
below: 

(1)  The  market  administrator  may 
require  sudi  supphes  of  bulk  fluid  milk 
fiom  cooperative  reserve  supply  units 
whenever  the  mtirket  administrator 
finds  that  milk  supplies  for  Class  I  use  at 
pool  distributing  plants  are  needed  for 
plants  defined  in  1 1124.7(a).  Before 
making  such  a  finding,  the  market 
administrator  shall  investigate  the  need 
for  such  shipments  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  persons.  If  the 
market  administrator's  investigation 
shows  that  such  shipments  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  a 
shipping  annotmcement  is  being 
considered  and  inviting  data,  views  and 
arguments  with  respect  to  the  proposed 
shipping  announcement 

(2)  Failure  of  a  cooperative  reserve 
supply  unit  to  comply  with  any 
announced  shipping  requirements, 
including  making  any  significant  change 
in  the  imit's  marketing  operation  diat  the 
market  administrator  determines  has  the 
impact  of  evading  or  forcing  such  an 
aimouncement,  shall  result  in  immediate 
loss  of  cooperative  reserve  supply  unit 
status  until  such  time  as  the  unit  has 
been  a  handler  pursuant  to  S  1124.9  (b) 
and  (c)  for  at  least  12  consecutive 
months. 


§1124.12 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "producer"  means 
any  person  who  produces  milk  approved 
by  a  duly  constituted  regulatory  agency 
for  disposition  as  Grade  A  milk  and 
whose  milk  is: 


(1)  Received  at  a  pool  plant  directly 
fit)m  such  person; 

(2)  Received  by  a  handler  described  in 
§  1124.9(c);  or 

(3)  Diverted  in  accordance  with 
9 1124.13; 

(b)  "Producer"  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act 

(2)  Any  person  with  respect  to  milk 
produced  by  such  person  that  is  diverted 
to  a  pool  plant  from  an  other  order  plant 
if  the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  in 
utilization  pursuant  to  S  1124.44(a)(9)(iii) 
and  the  corresponding  step  of 

S  1124.44(b); 

(3)  Any  person  with  respect  to  milk 
produced  by  such  person  that  is 
reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
under  the  provisions  of  such  orden 

(4)  Any  person  who  during  the  month 
has  disposed  of  as  route  disposition  or 
to  consumers  at  the  farm  an  average  of 
more  than  110  pounds  daily  of  fluid  milk 
or  fluid  cream  products;  and 

(5)  Any  person  (known  as  a  dairy 
fanner  for  other  markets)  whose  milk 
was  received  at  a  nonpool  plant  or  a 
commercial  food  processing 
establishment  during  the  month  as  other 
than  producer  milk  under  this  or  any 
other  Federal  milk  order. 

§1124.13    Prodiicwmik. 

"Producer  milk"  means  the  skim  milk 
and  butterfat  in  milk  of  a  producer  that 
is: 

(a)  Received  or  diverted  by  a  handler 
defined  in  §  1124.9(a)  under  one  of  the 
following  conditions: 

(1)  Received  at  such  handler's  pool 
plant  directly  from  the  farm  of  such 
producer 

(2)  Received  at  such  handler's  plant 
from  a  handler  defined  in  §  1124.9(c)  for 
all  purposes  other  than  those  specified 
in  paragraph  (b)(2)(i)  of  this  section;  and 

(3)  Diverted  for  the  account  of  the 
operator  of  the  pool  plant  subject  to  the 
conditions  set  fortii  in  paragraph  (c)  of 
this  section. 

(b)  Received  or  diverted  by  a 
cooperative  defined  in  §  1124.9  (b)  or  (c) 
under  one  of  the  following  conditions: 

(1)  Milk  diverted  for  the  account  of  the 
cooperative  association.  Except  for  milk 
moved  by  a  cooperative  reserve  supply 
unit  defined  in  §  1124.11.  such  diversions 
shall  be  subject  to  the  conditions  set 
forth  in  paragraph  (c)  of  this  section; 

(2)  Milk  for  which  the  cooperative 
association  is  a  handler  pursuant  to 
§  1124.9(c)  to  the  following  extent: 
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(i)  For  purposes  of  reporting  pursuant 
to  S  S  1124.30(c)  and  1124.31(a)  and 
making  payments  to  producers  pursuant 
to  fi  1124.73(a);  and 

(ii)  For  all  purposes,  with  respect  to 
any  such  milk  which  is  not  delivered  to 
the  pool  plant  of  another  handler. 

(c)  The  following  conditions  shtdl 
apply  to  diverted  producer  milk: 

(1)  A  cooperative  association  or  its 
agent  may  divert  for  its  account  the  milk 
of  any  producer.  The  total  quantity  of 
milk  diverted  may  not  exceed  80  percent 
during  the  months  of  September  through 
April  of  the  total  quantity  of  producer 
milk  which  the  association  or  its  agent 
causes  to  be  delivered  to  pool 
distributing  plants  or  diverted.  No 
percentage  limit  shall  apply  during  the 
months  of  May  through  August.  The 
percentage  limits  on  diversions  specified 
in  this  paragraph  shall  not  apply  to  a 
cooperative  reserve  supply  unit  defined 
in  S  1124.11; 

(2)  A  handler  other  than  a  cooperative 
association  that  operates  a  pool  plant 
may  divert  milk  for  its  account  to  other 
plants  or  pursuant  to  S  1124.40(b)(3).  The 
total  quantity  of  milk  so  diverted  may 
not  exceed  80  percent  during  the  months 
of  September  through  April  of  the  milk 
received  at  such  handler's  pool  plant  or 
diverted  by  such  handler  from  any 
producer  other  than  a  member  of  a 
cooperative  association  which  markets 
milk  under  paragraph  (c)(1)  of  this 
section  and  for  which  the  operator  of 
such  plant  is  the  handler  during  the 
month.  No  percentage  limit  shall  apply 
during  the  months  of  May  through 
August; 

(3)  Milk  diverted  in  excess  of  the 
limits  specified  shall  not  be  considered 
producer  milk,  except  for  milk  diverted 
by  a  cooperative  reserve  supply  unit. 
The  diverting  handler  shall  specify  the 
producers  whose  milk  is  ineligible  as 
producer  milk.  If  a  handler  fails  to 
designate  such  producers,  producer  milk 
status  shall  be  forfeited  with  respect  to 
all  milk  diverted  by  the  handler  during 
the  month; 

(4)  Two  or  more  cooperative 
associations  may  have  their  allowable 
diversions  computed  on  the  basis  of 
their  combined  deliveries  of  producer 
milk  which  the  associations  cause  to  be 
delivered  to  pool  plants  or  diverted 
during  the  month  if  each  association  has 
filed  a  request  in  writing  with  the 
market  administrator  on  or  before  the 
first  day  of  the  month  the  agreement  is 
to  be  effective.  This  request  shall 
specify  the  basis  for  assigning 
overdiverted  milk  to  the  producer 
deliveries  of  each  cooperative  according 
to  a  method  approved  by  the  market 
administrator. 


(5)  Diverted  milk  shall  be  priced  at  the 
location  of  the  plant  or  commercial  food 
processing  establishment  to  which 
diverted;  and 

(d)  In  the  case  of  any  bulk  tank  load 
of  milk  originating  at  farms  and 
subsequently  divided  among  plants,  the 
proportion  of  the  load  received  at  each 
plant  shall  be  prorated  among  the 
individual  producers  involved  on  the 
basis  of  their  respective  percentage  of 
the  total  load. 

91124.14    Other  tourc*  milk. 

"Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  { 1124.40(b)(1) 
from  any  source  other  than  producers, 
handlers  described  in  S  1124.9(c),  or  pool 
plants; 

(b)  Receipts  in  packaged  form  bom 
other  plants  of  products  specified  in 
51124.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

S  1124.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  §  1124.40(b)(1))  for  which 
the  handler  fails  to  establish  a 
disposition. 

{1124.15    Fhiid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product" 
means  any  of  the  following  products  in 
fluid  or  fixtzen  form:  milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
mixtures  of  cream  and  milk  or  skim  milk 
containing  less  than  15  percent  butterfat 
(including  those  which  are  sterilized  or 
aseptically  packaged),  filled  milk,  and 
milkshake  and  ice  milk  mixes  containing 
less  than  20  percent  total  solids, 
incuding  any  such  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  concentrated  (if  in  a 
consumer-type  package),  or 
reconstituted. 

(b)  The  term  "fluid  milk  product"  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  and  milk  or  milk  products  (including 
filled  milk)  that  are  sterilized  and 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

{1124.16    FhtM  cream  product 

"Fluid  cream  product"  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  15 
percent  or  more  butteriat,  with  or 
without  the  addition  of  other 
ingredients. 

{1124.17    nnedmUlc 

"Filled  milk"  means  any  combination 
of  nomilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultiu^d,  reconstituted 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product;  and 
contains  less  than  6  percent  nonmilk  fat 
(oroU). 

{ 1 124.18    Cooperative  association. 

"Cooperative  association"  means  any 
cooperative  marketing  association  of 
producers,  which  the  Secretary 
determines,  after  application  by  the 
cooperative  association: 

(a)  To  be  quahfied  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  known  as  the 
"Capper-Volstead  Act",  and  any 
amendments  thereto; 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or 
marketing  milk  for  its  members;  and 

(c)  To  have  its  entire  activities  under 
the  control  of  its  members. 

{1124.19    Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  S  1124.51a: 

(a)  Butter  price.  "Butter  price"  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 


shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  "Cheddar 
cheese  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WT),  as 
reported  and  publisbed  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work -day  until  the  next  price 
is  reported.  A  work-day  is  eadi  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  estabfish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  "Nonfat  dry 
milk  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
deuly  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area, 
as  reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
sin^ile  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  tiirough 
Friday  except  national  hoUdays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  wliich  there  is  a 
daily  price. 

(d)  Edible  whey  price.  "Edible  whey 
price"  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price]  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  die  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  work-day  is  each 


Monday  through  Friday,  except  national 
hohdays. 

Handler  Reports 

{1124.30    Reports  of  receipts  and 
utillzatioa 

On  or  before  the  9th  day  of  each 
month  each  handler  shall  report  to  the 
market  administrator,  in  the  detail  and 
on  forms  prescribed  by  the  maiket 
administrator,  the  following  information 
for  the  preceding  month: 

(a)  Each  handler  operating  a  pool 
plant(s)  shall  report  separately  for  each 
pool  plant 

(1)  The  quantities  of  sidm  milk  and 
butterfat  contained  in: 

(i)  Milk  received  directly  from 
producers,  showing  separately  any  milk 
of  own-farm  production; 

(ii)  Milk  received  horn  a  cooperative 
association  pursuant  to  { 1124.9(c); 

(iii)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  from  other  pool 
plants  showing  filled  milk  separately; 

(iv)  Other  source  milk  showing  filled 
milk  separately;  and 

(v)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  { 1124.40(b)(1). 

(2)  The  utilization  of  all  skim  milk  and 
butterfat  required  to  be  reported, 
including  separate  statements  of 
quantities  in  route  disposition  inside 
and  outside  the  marketing  area. 

(b)  Each  producer-handler  shall 
report 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(i)  Milk  of  own-farm  production; 

(ii)  Receipts  of  fluid  milk  products  and 
fluid  cream  products  from  pool  plants, 
showing  separately  receipts  in  packaged 
form  and  in  bulk;  and 

(iii)  Other  source  milk,  showing 
separately  any  receipts  fiom  another 
dairy  farmer. 

(2)  As  specified  in  paragraph  (a)(2)  of 
this  section. 

(c)  Each  cooperative  association  shall 
report  with  respect  to  milk  for  w^ch  it 
is  the  handler  pursuant  to  either 

{ 1124.9(b)  or  (c): 

(1)  The  quantities  of  skim  milk  and 
butterfat  received  firom  producers; 

(2)  The  utilization  of  skim  milk  and 
butterfat  for  which  it  is  the  handler 
pursuant  to  { 1124.9(b);  and 

(3)  The  quantities  of  skim  milk  and 
butterfat  delivered  to  each  pool  plant 
pursuant  to  { 1124.9(c). 

(d)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  as  specified  in  paragraph 
(a)(1)  and  (2)  of  this  section  except  that 
receipts  from  dairy  farmers  in  Grade  A 
milk  shall  be  reported  in  lieu  of  those  in 
producer  milk.  Such  report  shall  include 


separate  statements,  respectively, 
showing  the  respective  amounts  of  skim 
milk  and  butterfat  disposed  of  as  route 
disposition  in  the  maiketing  area  as 
Class  I  milk  and  die  quantity  of 
reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  as  route 
disposition  in  the  marketing  area. 

(e)  Each  handler  who  operates  an 
other  order  plant  with  route  disposition 
of  fluid  milk  products  in  the  marketing 
area  shall  report  the  quantities  of  skim 
milk  and  butterfat  in  such  disposition. 

(f)  Each  handler  who  operates  an 
exempt  plant  or  an  unregulated  supply 
plant  shall  report  as  specified  in 
paragraph  (a)(1)  and  (2)  of  this  section 
except  tiiat  receipts  from  dairy  farmers 
in  Grade  A  milk  shall  be  reported  in  heu 
of  those  in  producer  milk. 

{1124.31    Parrel  reports. 

On  or  before  the  22nd  day  of  each 
month  handlers  shall  report  to  the 
market  administrator  as  follows: 

(a)  Each  handler  with  respect  to  each 
of  its  pool  plants  and  each  cooperative 
association  which  is  a  handler  pursuant 
to  { 1124.9(b)  or  (c)  shall  submit  its 
producer  payroll  for  deUveries  (other 
than  own-farm  production)  in  the 
preceding  month  w^ch  shall  show: 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat  contained  in  such  milk,  and  the 
number  of  days  on  which  milk  was 
dehvered  by  such  producer  in  such 
month; 

(2)  Tlie  amount  of  payment  to  each 
producer  and  cooperative  association; 
and 

(3)  The  nature  and  amount  of  any 
deductions  «-  charges  involved  in  such 
payments;  and 

(b)  Each  handler  operating  a  partiedly 
regulated  distributing  plant  who  wishes 
computations  pursuant  to  { 1124.76(a)  to 
be  considered  in  die  computation  of  its 
obligation  pursuant  to  S  1124.76  shall 
submit  its  payroll  for  deliveries  of  Grade 
A  milk  by  dairy  farmers  which  shall 
show: 

(1)  The  total  poimds  of  milk  and  the 
butterfat  content  thereof  received  from 
each  dairy  farmer 

(2)  The  amount  of  payment  to  each 
dairy  farmer  (or  to  a  cooperative 
association  on  behalf  of  such  dairy 
farmer);  and 

(3)  Tlie  nature  and  amount  of  any 
deductions  or  charges  involved  in  such 
payments. 

{1124.32    Other  reports. 

At  such  time  and  in  such  manner  as 
the  market  administrator  may  prescribe, 
each  handler  shall  report  to  the  market 
administrator  such  iidormation  in 
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addition  to  that  required  under 
S  S  1124.30  and  1124.31  as  may  be 
requested  by  the  market  administrator 
with  respect  to  milk  and  milk  products 
(including  filled  milk]  handled  by  the 
handler. 

Classification  of  Milk 

$1124.40    CtassM  of  utilization. 

Except  as  provided  in  9 1124.42  all 
SKim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
9 1124.30  shall  be  classified  as  follows: 

(a)  Claaa  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  inventory  of  fluid  milk 
products  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Claas  11  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
non-milk  fat  (or  oil)  that  resembles  a 
fluid  cream  product  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  all  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  or 
diverted  to  any  commercial  food 
processing  establishment,  subject  to  the 
conditions  of  9 1124.42(e],  at  which  food 
products  (other  than  milk  products  and 
filled  milk)  are  processed  and  from 
which  there  is  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section. 

(iv)  nastic  cream,  frozen  cream  and 
anhydrous  milkfat 

(v)  Custards,  puddings,  and  pancake 
mixes; 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers;  and 

(vii)  Any  milk  or  milk  products 
sterilized  and  packaged  in  hermetically 
sealed  metal  or  glass  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 


(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  ctutl 
cottage  cheese); 

(ii)  Butter 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  9  1124.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
9  1125.41(a)  to  the  receipts  specified  in 
9  1124.41(a)(2)  and  in  shrinkage 
specified  in  9  1124.41  (b)  and  (c). 

$1124.41    Shrlnkag*. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  9  1124.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraph  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of. 


(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  or  pursuant  to 
9  1124.40(b)(3)  and  milk  received  fit)m  a 
handler  described  in  9  1124.0(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

9  1124.9(c]  and  in  milk  diverted  to  such 
plant  by  the  operator  of  another  pool 
plant  except  that  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  by  the  plant  operator  to 
another  plant  or  pursuant  to 

9  1124.40(b)(3),  except  that  if  the 
operator  of  the  plant  or  establishment  to 
which  the  milk  is  delivered  purchases 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operator  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  U  or  Class  III  classification 
is  requested  by  the  handler,  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraph  (b)  (1),  (2),  (4),  (5),  and  (6)  of 
this  section. 

(c)  The  quantity  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  9  1124.0  (b)  or  (c).  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  a  plant  or  a 
commercial  food  processing 
establishment  pursuant  to 
9  1124.40(b)(3)  to  which  the  milk  is 


deUvered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  bis  zero. 

91124.42   Classifleatlon  of  transf srs  and 


(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  The  classification  of  such 
transfers  and  diversions  shall  be  subject 
to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat  respectively,  remaining  in 
such  class  at  the  receiving  handler's 
plant  after  the  computation  pursuant  to 
9  1124.44(a)(13)  and  the  corresponding 
step  of  9  1124.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
9  1124.44(a)(8)  or  the  corresponding  step 
of  9  1124.44(b),  the  skim  milk  or 
butterfat  so  transferred  shall  be 
classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  9  1124.44(a)  (12)  or  (13)  or 
the  corresponding  steps  of  9 1124.44(b), 
the  skim  milk  or  butterfat  so  transferred 
or  diverted  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Qass  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  maimer.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  Uiat  is  in  excess  of  any  receipts 
at  the  pool  plant  bom  the  other  order 
plant  of  skim  milk  and  butterfat 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 


the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  in  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  L  subject  to  adjustments  when 
such  information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part  skim  miUc 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  writh  the  provisions  of 
9  1124.40. 

(c)  Transferor  and  diversions  to 
producer-handlers.  Skim  milk  or 
butterfat  transferred  or  diverted  in  the 
following  forms  bom  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  shall  be  classified: 

(1)  As  Class  I  milk  if  transferred  or 
diverted  in  the  form  of  a  fluid  milk 
product  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  in,  shall  be 
assigned  to  the  extent  possible  to  the 
transferee's  receipts  of  skim  milk  and 
butterfat  respectively,  in  bulk  fluid 
cream  products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 


a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)(2}(i)  (a)  and  [b]  of  this 
section  are  met  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  9  1124.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
imassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  bom  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  imder  any  Federal 
milk  order,  to  the  extent  that  such 
fransfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant  shall  be  assigned  to  the 


BEST  COPY  AVAIUBLE 


*«     igtw'* 


I#...>...>...»i4.i4.i> 


.tff™^_^*»f. 


52964       Federal  Register  /  Vol.  53.  No.  251  /  Friday.  December  30.  1988  /  Rules  and  Regulatlong 


Federal  Register  /  Vol.  53,  No.  251  /  Friday,  December  30.  1968  /  Rules  and  Regulations 


52985 


extent  possible  in  &e  following 
sequence: 

(A)  Pro  rata  to  receipU  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants:  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants: 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  fanners  who  the  maricet 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant:  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  onier  plants  shall  be  assigned  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  III  utilization, 
and  then  to  Qass  II  utilization  at  such 
nonpool  plant; 

(vii]  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  &t>m  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  paragraph. 

(e)  Transfers  and  diversions  to  a 
commercial  food  processing 
establishment  Skim  milk  and  butterfat 
transferred  or  diverted  to  a  commercial 
food  processing  establishment  shall  be 
classified: 

(1]  Subject  to  the  provisions  of 
S  1124.13(c)  and,  except  as  provided  in 
paragraph  (e)(2]  of  this  section,  as  Class 
Ilmilk:  or 

(2)  Transfers  or  diversions  shall  be 
classified  as  Class  I  milk  unless  the 
market  administrator  is  permitted  to 
audit  the  records  of  the  commercial  food 
processing  establishment  for  the 
purpose  of  verification. 
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In  determining  the  classification  of 
producer  milk  pursuant  to  f  1124.44,  the 
following  rules  shall  applv: 

(a)  Each  month  the  market 
adbninistrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  1 1124.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

1 1124.9  (b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat  respectively,  in  each 
class  in  accordance  with  il  1124.40, 
1124.41,  and  1124.42; 

(b)  If  any  of  the  water  contabied  in  the 
milk  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amotmt  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  1124.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association;  and 

(d)  For  classification  purposes, 
pursuant  to  89  1124.40  through  1124.45, 
butterfat  in  skim  milk,  either  disposed  of 
to  others  or  used  in  the  manufacture  of 
milk  products  shall  be  accounted  for  at  a 
butterfat  content  of  0.060  percent  unless 
the  handler  has  adequate  records  of  the 
actual  butterfat  content  of  such  skim 
milk. 

S  1124.44    Classification  of  producsr  mMk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  \  1124.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
S  1124.9  (b)  or  (c)  by  allocating  the 
handler's  receipts  of  skim  milk  and 
butterfat  to  its  utilization  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

§  1124.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 


an  offset  for  any  other  payment 
oblation  under  any  order. 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  frttm  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(8)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts: 

(4)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  I  the 
pounds  of  skim  milk  in  packaged  fluid 
milk  products  in  inventory  at  the 
begiiming  of  the  month,  lliis  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  tht 
immediately  preceding  month; 

(5)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  { 1124.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  (  1124.40(b)(1)  that  were  in 
Inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the' 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to  any  product  specified  in 

S  1124.40(b)  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 
II; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Gass  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  9  1124.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)  (5), 
(6),  and  (7)  of  this  section: 


(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(ill)  Receipts  of  fluid  milk  products 
bom  imidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
received  or  acquired  for  distribution 
frt>m  a  producer-handler  as  defined 
under  this  or  any  other  Federal  Order 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2]  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  fluid  milk  products 
fit>m  a  person  described  in 
9  1124.12(b)(5): 

(9)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  lU: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2) 
and  (8)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  pounds 
of  skim  milk  remaining  in  Class  II  and 
Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
imregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2), 
(8)(v),  and  (9)(i)  of  this  section  which  are 
in  excess  of  die  pounds  of  skim  milk 
determined  pursuant  to  paragraph 
(a)(9)(ii)  (a)  through  (a)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  III 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverae  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 


resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(8)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentages  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  are  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(8)(vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series, 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fiuid  milk  products  and 
products  specified  in  9  1124.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (4),  (6),  and  (8)(i)  of  this 
section; 

(11)  Add  to  the  remaining  pounds  of 
skim  milk  hi  Class  III  the  pounds  of  skim 
milk  subtracted  purauant  to  paragraph 
(a)(1)  of  this  section; 

(12)  Subject  to  the  provisions  of 
paragraph  (a)(12)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  in  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  pro  rated,  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk  in 
receipts  of  fiuid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2).  (8)(v),  (9)  (i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be 
allocated  at  this  step  were  received; 


(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  cmd  Class  in 
combined  pursuant  to  this  paragraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  VL  and  Class  UI 
combined  shall  be  increased  (increasing 
as  necessary  Class  UI  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  poimds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  VL).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount, 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(13)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(8)(vi)  and  (9)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragrpahs  (a)(13)  (ii),  (iii).  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  VL  and  Class  in 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  lU  combined  being 
subtracted  first  from  Class  m  and  then 
fiom  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportions  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlera  in  each  class  as 
announced  for  the  month  purauant  to 

9  1124.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
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utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  tbe 
bander); 

(ii)  Shoold  the  proration  pursuant  to 
paragraph  (aKl3)(i]  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  aUocation  step  from 
Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  Q  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received: 

(iik)  Except  as  provided  in  paragraph 
(a)(13Xii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a](13)  (i)  m  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Qass  III  combined 
that  exceed  the  pounds  of  skim  milk 
remaining  in  sudb  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Gass  III  and  then  Class  H 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  poimds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plant(s)  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(13)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(aKl3)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Qass  II  and 
Class  in  combined  shall  be  decreased 
by  a  like  eunount  (decreasing  as 
necessary  Class  III  and  then  Class  II).  In 
such  case,  the  poimds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
w^ch  Class  I  utilization  is  available; 

(14)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  112«v42(a);  and 


(15)  If  the  total  pounds  of  skim  milk 
remaining  in  all  dasses  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
■Itim  milk  remaining  in  each  class  In 
series  beginning  with  Class  IIL  Any 
amount  so  subtracted  shall  be  known  as 
"overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
pursuant  to  paragraph  (a](15)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

§1124.4S    Mirtw*  adiiiinlaUrtOf'a  reports 


The  mariiet  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  S  1124.44(a)(13)  and 
the  corresponding  step  of  1 1124.44(b), 
estimate  and  publicly  announce  the 
utilizs^tion  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  i  1124.44  on  the 
basis  of  such  report,  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
frx>m  the  verification  of  such  report 

(d)  On  or  before  the  14th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests  the  amount  and  class 
utilization  of  producer  milk  delivered  by 
members  of  such  cooperative 
association  to  each  handler  receiving 


such  milk.  For  the  purpose  of  this  report 
the  milk  so  received  shaQ  be  prorated  to 
each  class  in  accordance  v  ith  the  total 
utilization  of  producer  milk  by  such 
handler. 

Class  Moes 

{1124,60    OsMprfCM. 

Subject  to  the  provisions  of  { 1124.52. 
the  class  prices  for  the  month,  per 
hundredweight  of  milk,  shall  be  as 
follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.90. 

(b)  Class  n price.  A  tentative  Class  II 
price  shall  be  computed  by  the  Director 
of  the  Dairy  Division  and  transmitted  to 
the  market  administrator  on  or  before 
the  15th  day  of  the  preceding  month.  The 
tentative  Class  II  price  shall  be  the  basic 
Class  n  formula  price  for  the  month  plus 
the  amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  except  that  in  no  event  shall  the 
final  Class  n  price  be  less  than  the  Class 
in  price.  If  the  Class  III  price  for  the 
month  is  computed  pursuant  to 
paragraph  (c)  (1)  through  (3)  of  this 
section,  the  final  Class  II  price  shall  be 
reduced  by  the  amount  that  the  Class  III 
price  is  less  than  the  basic  formula  price 
to  the  extent  such  reduction  does  not 
cause  the  Class  D  price  to  be  less  than 
the  Class  ni  price. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  S  1124.51  and  add  25  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

S  1124.51a. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month  but  not  to  exceed  the  price 
computed  as  follows: 

(1)  Multiply  the  Chicago  butter  price 
pursuant  to  S  1124.51  by  4.2; 

(2)  Multiply  by  8.2  the  weighted 
average  of  carlot  prices  per  pound  for 
nonfat  dry  milk  solids,  spray  process,  for 
human  consumption,  f.o.b. 
manufacturing  plants  in  the  Chicago 
area,  as  published  for  the  period  from 
the  20th  day  of  the  immediately 
preceding  month  through  the  25th  day  of 
the  current  month  by  the  Department; 
and 

(3)  Fh>m  the  sum  of  the  results  arrived 
at  under  paragraph  (c)  (1)  and  (2]  of  this 


section  subtract  48  cents  and  round  to 
the  nearest  cent 


S  1124.51    BMtofonmli  price. 

The  "^asic  formula  price"  shall  be  die 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  3.5  percent  butterfat 
basis  and  rounded  to  the  nearest  cent. 
For  such  adjustment  the  butterfat 
differential  (rounded  to  the  nearest  one- 
tenth  cent)  per  one-tenth  percent 
butterfat  shall  be  0.12  times  the  simple 
average  of  the  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  Grade  A  (92-score)  bulk 
butter  per  pound  at  Chicago,  as  reported 
by  the  Department  for  the  month. 

{1124.51*    Baste  CIMS  H  lonnula  price. 

The  "basic  Class  n  formula  price"  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  8 1124.51 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant  to 
paragraphs  (a)  throos^  (d)  ol  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butterr 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  purusant  to 
8 1124.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
autiiorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days  of 
the  preceding  month  and,  separately,  for 
the  first  15  days  of  the  second  preceding 
montii  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(ii)  Multiply  the  butter  price  by  the 
yirid  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computaticm;  and 

(iii)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Pro^-am  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  die  Price 
Support  Program  for  butter,  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 


(b)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredwei^t  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
die  first  15  days  of  the  precectoig  month 
exceed  or  are  less  than  the  respective 
gross  vahes  for  ttie  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  iiichided  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (c)  (1)  and  (2)  of  this  section: 

(1)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Statistical  Reporting  Service  of 
the  Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry  milk. 

(d)  Compute  a  weighted  average  of 
the  changes  in  gross  values  per 
hundreweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (c)  of  diis  section. 

{1124.52    Ptanl  location  adiustiBWits  for 
handlers. 

(a)  The  following  zones  are  defined 
for  die  purpose  of  detemining  location 
adjustments: 

(1)  Zone  1  shall  include: 

(i)  The  Idaho  counties  of  Benewah, 
Bonner,  Boundary,  Kootenai,  Latah,  and 
Shoshone: 

(ii)  The  Oregon  counties  of  Benton. 
Cladcamas,  Clatsc^,  Columbia,  Douglas, 
Hood  River,  Lane,  Lincoln,  Linn.  Marion, 
Multnomah.  Polk.  Tillamook. 
Washington,  and  Yamhill; 

(iii)  The  Washington  counties  of 
Clark.  Cowlitz,  Ferry,  Grays  Harbor, 
Island.  King,  Kitsap.  Lewis,  Lincoln. 
Mason.  Pacific  Pend  Oreille,  Pierce. 
Skagit  Snohomish,  ^amania,  Spokane. 
Stevens,  Thurston.  Wahkiakum,  and 
Whitman. 


(2)  Zone  2  shall  include:  the 
Washington  county  of  Whatcom; 

(3)  Zone  3  shall  include:  the  Oregon 
coimties  of  Coos,  Jackson,  and 
Josei^iine;  -i 

(4)  Zone  4  shall  include:    ' 

(i)  The  Idaho  counties  of  Lewis  and 
Nez  Perce; 

(ii)  The  Oregon  counbes  of  Crook, 
Deschutes,  Gilliam.  Jefferson.  Klamath. 
Lake.  Morrow.  Sherman.  Umatilla. 
Wallowa,  Wasco  and  Wheeler 

(iii)  The  Washington  counties  of 
Adams,  Asotin.  Benton,  Chelan. 
Clallam,  Columbia,  Douglas,  Franklin. 
Garfield,  Grant  Jefferson,  Kittitas, 
Klickitat  CNcanogan,  San  Juan,  WaDa 
Walla  and  Yakima. 

(b)  For  milk  received  at  a  plant  fitmi 
producers  and  which  is  classified  as 
Class  I  milk,  the  price  specified  in 
§  1124.50(a)  shall  be  adjused  by  the 
amount  stated  in  paragraphs  (b)  (1)  and 
(2)  of  dus  section  for  the  location  of  such 
plant 

(1)  For  a  plant  located  within  one  of 
the  zones  described  in  paragraphs  (a)  (1) 
through  (4)  of  this  section,  the 
adjustment  shall  be  as  follows: 


Adtustment  per 
Hundredweight 

7nntt  1 

F4o  ad|ustmenL 

Zones 

Zone  3 _.. 

7evu»A 

MkKae  cents. 

(2)  For  a  plant  located  outside  of  one 
of  the  zones  described  in  paragraphs  (a) 
(1)  through  (4)  of  this  sectioa  the 
adjustment  shall  bis  minus  1.5  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  by  shortest  hard- 
surfaced  highway  distance  that  the  plant 
is  located  from  the  nearer  of  the  county 
courthouse  in  Spokane.  Washington,  the 
Multnomah  County  Courthouse  in 
Portland.  Oregon,  or  the  city  hall  in 
Eugene.  Oregcm; 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (b)  of 
this  section,  except  that  the  price  when 
adjusted  for  location  shall  not  be  less 
than  the  Class  II  price. 

(d)  For  fluid  milk  products  transferred 
in  bulk  from  a  pool  plant  at  another  pool 
plant  at  which  a  higher  Class  I  price 
applies  and  which  is  classified  as  Qass 
I.  the  price  shal  be  the  Class  I  price 
applicable  at  the  location  of  the 
transferee-plant  stdjject  to  a  location 
adjustment  credit  for  the  transferor- 
plant  determined  by  the  market 
administrator  as  follows: 

(1)  Subtract  from  the  pounds  of  Class  I 
remaining  at  the  transferee-plant  after 
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the  computations  pursuant  to  9  1124.44 
(a}(ia)  and  (b)  the  pounds  of  packaged 
fliiid  milk  products  from  other  pool 
plants: 

(2)  Subtract  the  pounds  of  bulk  fluid 
milk  products  received  at  the  transferee- 
plant  from  the  following  sources: 

(1)  Producers; 

(ii)  Handlers  described  in  9  1124.9(c); 
and 

(iii)  Pool  plants  at  which  the  same  or  a 
higher  Class  I  price  applies. 

(3)  Assign  any  pounds  remaining  to 
transferor-plants  in  sequence  beginning 
widi  the  plant  at  which  the  least 
adjustment  would  apply;  and 

(4)  Multiply  the  poimds  so  computed 
for  each  transferor-plant  b^'  the 
difference  in  the  Class  I  prices 
applicable  at  the  transferee-plant  and 
transferor-plant. 


{1124.53    AnnouncMMfit  of  class  prlCM. 

The  market  administrator  shall 
announce  pubUcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  price 
for  the  preceding  month  and  the  ^al 
Class  n  price  for  the  preceding  month; 
and  on  or  before  the  15th  day  of  each 
month  the  tentative  Class  II  price  for  the 
following  month. 

91124.54    Equlvatont  pries. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  pricing  constituent  that 
is  required. 

Uniform  Price 

{1124.60    Handlsr'svaiiisofmllkfor 
computing  unHonn  prtcs. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  its  pool  plants  and  of 
eadi  handler  described  in  9  1124.9  (b) 
and  (c)  with  respect  to  milk  that  was  not 
received  at  a  pool  plant  as  follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class,  as  computed 
pursuant  to  9  1124.44(c),  by  the 
applicable  class  prices  (adjusted 
pursuant  to  9  1124.52)  and  add  together 
the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 
9  1124.44(a)(15)  and  the  corresponding 
step  of  9  1124.44(b)  by  the  class  prices 
applicable  at  the  location  of  the  pool 
plant  as  adjusted  by  the  butterfat 
differential  specified  in  9  1124.74.  In 


case  overage  occurs  in  a  nonpool  plant 
located  on  the  same  premises  as  a  pool 
plant,  such  overage  shall  be  prorated 
between  the  quantity  transferred  fit)m 
the  pool  plant  and  other  source  milk  in 
such  nonpool  plant.  In  such  case,  add  an 
amount  equal  to  the  value  of  overage 
prorated  to  the  quantity  transferred  to 
the  nonpool  plant  at  the  class  price 
applicable  at  the  pool  plant; 

(c)  Add  an  amount  equal  to  the 
difference  between  the  value  at  the 
Class  I  price  appUcable  at  the  pool  plant 
and  the  value  at  the  Class  III  price,  with 
respect  to  skim  milk  and  butterfat  in 
other  source  milk  subtracted  from  Class 
I  pursuant  to  9  1124.44(a)(B)  (i)  through 
(iv)  and  (vii)  and  the  corresponding  step 
of  9  1124.44(b)  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

(d)  Add  the  amoimt  obtained  fit>m 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  m 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  9  1124.44(a)(B)  (v)  and  (vi) 
and  the  corresponding  step  of 

9  1124.44(b); 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  in  price  for  the  preceding  month 
and  the  Class  I  price  adjusted  pursuant 
to  9  1124.52,  or  the  Class  II  price  as  the 
case  may  be,  for  the  ciurent  month  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  n  pursuant  to  9  1124.44(a)(10)  cmd 
the  corresponding  step  of  9  1124.44(b); 

(f)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  location 
of  the  nearest  nonpool  plant(8]  from 
which  an  equivalent  volume  was 
received,  with  respect  to  skim  milk  and 
butterfat  subfracted  from  Class  I 
pursuant  to  9  1124.44(a)(12)  and  the 
corresponding  step  of  9  1124.44(b), 
excluding  such  skim  milk  or  butterfat  in 
bulk  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  a  handler  fully  regulated 
under  this  or  any  other  order  issued 
pursuant  to  the  Act  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  on  any  payment  obligation 
under  this  or  any  other  order;  and 

(g)  Add  or  subtract  as  the  case  may 
be,  the  amount  necessary  to  correct 
errors  as  disclosed  by  the  verification  of 
reports  of  such  handler  of  the  handler's 
receipts  and  utilization  of  skim  milk  and 
butterfat  in  previous  months  for  which 
payment  has  not  been  made. 


9 1 124.61    Computation  of  uniform  pries. 

For  each  month  the  market 
adminisfrator  shall  compute  the 
"uniform  price"  per  hundredweight  for 
milk  of  3.5  percent  butterfat  content 
received  from  producers  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  9  1124.60  for  all 
handlers  who  filed  the  reports 
prescribed  by  9  1124.30  for  the  month 
and  who  made  the  payments  pursuant  to 
9  1124.71  for  the  preceding  month; 

(b)  Add  the  aggregate  of  all  minus 
location  adjustments  computed  pursuant 
to  9  1124.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

9  1124.60(f);  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  "uniform  price" 
for  milk  received  fit>m  producers. 

{  1 124.62    Announcemsnt  of  uniform  pries 
and  iNittsrfat  dIffsrsntiaL 

The  market  administrator  shall 
annoimce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  14th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  for  Milk 

{  1 124.70    Producsr-ssttlsnisnt  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fund,"  into  which  shall  be  deposited  all 
payments  made  by  handlers  pursuant  to 
99  1124.71  and  1124.76  and  out  of  which 
shall  be  made  all  payments  to  handlers 
pursuant  to  9  1124.72.  However,  the 
market  administrator  shall  offset  the 
payment  due  to  a  hemdler  from  such 
fund  against  payments  due  from  such 
handler. 

{1124.71    Paymsnts  to  ths  producer- 
sslUsiiisiil  fund. 

(a)  On  or  before  the  16th  day  after  the 
end  of  the  month  during  which  the  skim 
milk  and  butterfat  were  received  each 
handler  shall  pay  to  the  market 
adminisfrator  the  amount,  if  any,  by 
which  the  total  amount  specified  in 
paragraph  (a)(1)  of  this  section  exceeds 
the  total  amount  specified  in  paragraph 
(a)(2)  of  this  section: 

(1)  The  sum  of: 


(i)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  9  1124.60;  and 

(ii)  For  a  cooperative  association 
handler,  the  amount  due  trom  other 
handlers  pursuant  to  9  1124.73(d)  but 
without  adjustment  for  butterfat 

(2)  The  sum  of: 

(i)  The  value  of  milk  received  by  such 
handler  from  producers  at  the  apphcable 
uniform  price  pursuant  to  9  1124.73(a)(2) 
but  without  adjustments  for  butterfat; 

(ii)  The  amount  to  be  paid  to 
cooperative  associations  pursuant  to 
9  1124.73(d)  but  without  adjustment  for 
butterfat;  and 

(iii)  The  value  at  the  uniform  price  for 
all  skim  milk  and  butterfat  applicable  at 
the  location  of  the  plant(8)  fifvm  which 
received  (not  to  be  less  than  the  value  at 
the  Gass  III  price)  with  respect  to  other 
source  milk  for  wliich  a  value  is 
computed  pursuant  to  9  1124.60(0:  and 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month,  each  handler 
operating  a  plant  specified  in  9  1124.7(d) 
(2)  and  (3),  if  such  plant  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling,  shall  pay  to 
the  maricet  adminisfrator  for  the 
producer-settlement  fimd  an  amount 
computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  from  such  plant  as  route 
disposition  in  the  marketing  areas 
regulated  by  two  or  more  market  pool 
orders,  the  reconstituted  skim  milk 
assigned  to  Class  I  shall  be  prorated 
according  to  sudi  disposition  in  each 
area. 

(2)  Compute  the  value  of  the  quantity 
assigned  in  paragraph  (b)(1)  of  this 
section  to  Class  I  disposition  in  this 
area,  at  the  Class  I  price  under  this  part 
applicable  at  the  location  of  die  other 
order  plant  (but  not  to  be  less  than  the 
Class  in  price)  and  subtract  its  value  at 
the  Class  lU  price. 

§1124.72    Psymsnts  from  ths  producer- 
sstttsfflsnt  fund. 

On  or  before  the  18th  day  after  the 
end  of  the  month  during  which  the  skim 
milk  and  butterfat  were  received,  the 
market  administrator  shall  pay  to  each 
handler  the  amount,  if  any,  by  which  the 
amount  computed  pursuant  to 
9  1124.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  {  1124.71(a)(1), 
and  less  any  unpaid  obligations  of  sudi 
handler  to  the  market  acbunistrator 
pursuant  to  99  1124.71(a),  1124.77, 
1124.85,  and  1124.86.  However,  if  the 


balance  in  the  producei^settlement  fund 
is  insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  necessary 
funds  are  available. 

{1124.73    Payments  to  producers  and  to 
coopsrattvs  associations. 

(a)  Each  handler  shall  make  payments 
to  each  producer  for  milk  received  from 
such  producer  during  the  month: 

(1)  On  or  before  the  last  day  of  the 
month  to  each  producer  who  had  not 
discontinued  shipping  milk  to  such 
handler  before  the  18th  day  of  the 
month,  at  not  less  than  the  Class  III 
price  for  the  inreceding  month  per 
hundredwei^t  of  milk  received  during 
the  first  15  days  of  the  month,  less 
proper  deductions  authorized  in  writing 
by  such  producer,  and 

(2)  On  or  before  the  19th  day  after  the 
end  of  each  month  for  milk  received 
from  such  producers  during  sudi  month: 

(i)  At  not  less  than  the  uniform  price 
for  the  quantity  of  milk  received, 
adjusted  by  the  butterfat  differential 
pursuant  to  9  1124.74  and  by  any 
location  adjustments  applicable  under 
9  1124.75; 

(ii)  Minus  payments  made  pursuant  to 
paragrai^  (a)(1)  of  this  section. 
However,  if  by  such  date  such  handler 
has  not  received  full  payment  for  sudi 
month  pursuant  to  {  1124.72.  the  handler 
shall  not  be  deemed  to  be  in  violation  of 
this  paragraph  if  the  handler  reduced 
uniformly  for  all  producers  the  payments 
per  hundredweight  pursuant  to  this 
paragraph  by  a  total  amount  not  in 
excess  of  the  reduction  in  payment  from 
the  Market  Administrator  however,  the 
handler  shall  make  such  balance  of 
payment  uniformly  to  those  producers  to 
whom  it  is  due  on  or  before  the  date  for 
making  payments  pursuant  to  this 
paragraph  next  following  that  on  which 
such  balance  of  payments  is  received 
from  the  market  administrator. 

(b)  The  payments  required  in 
paragraph  (a)  of  this  section  shall  be 
made,  upon  request  to  a  cooperative 
association  quaUfied  under  {  1124.16.  or 
its  duly  authorized  agent  with  respect  to 
milk  received  from  each  producer  who 
has  given  such  association  authorization 
by  contract  or  by  other  written 
instrument  to  collect  the  proceeds  from 
the  sale  of  the  producer's  milk,  and  any 
payment  made  pursuant  to  this 
paragraph  shall  be  made  on  or  before  2 
days  prior  to  the  dates  specified  in 
paragraph  (a)  of  this  section. 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  or  its  duly 
authorized  agent  which  operates  a  pool 


plant  for  skim  milk  and  butterfat 
received  from  such  plant: 

(1)  On  or  before  the  2nd  day  prior  to 
the  date  specified  in  paragraph  (a)(1)  of 
this  section  for  skim  milk  and  butterfat 
received  during  the  first  15  days  of  that 
month  at  not  less  than  the  Class  III  price 
for  the  preceding  month;  and 

(2)  On  or  before  the  15th  day  after  the 
end  of  such  month,  an  amount  of  money 
computed  by  multiplying  the  total 
pounds  of  such  skim  milk  and  butterfat 
in  each  dass  pursuant  to  9  1124.42(a)  by 
the  class  price  adjusted  by  the  butterfat 
differential  and  taking  into  account  any 
location  adjustments  as  provided  by 

9  1124.52  applicable  at  the  pool  plant  of 
the  cooperative  assodation  or  its  agent 
minus  payment  made  pursuant  to 
paragraph  (c)(1)  of  this  section. 

(d)  Each  handler  who  received  milk 
for  which  a  co<^)erative  assodation  is 
the  handler  pursuant  to  9  1124.9(c)  shall 
pay  such  cooperative  assodation  for 
such  milk  received: 

(1)  On  or  before  the  2nd  day  prior  to 
the  date  specified  in  paragraph  (aKl)  of 
this  section  for  such  milk  received 
during  the  first  15  days  of  that  month  at 
not  less  than  the  Class  III  price  for  the 
preceding  nuinth;  and 

(2)  On  or  before  the  17th  day  after  the 
end  <^  each  month,  for  the  milk  received 
at  not  leas  than  the  uniform  price  for  all 
milk  adjusted  pursuant  to  99  1124.74  and 
1124.75(b).  minus  payments  made 
pursuant  to  paragraph  (d)(1)  of  this 
section. 

(e)  None  of  the  provisions  of  this 
section  shall  be  construed  to  restrict  any 
cooperative  association  qualified  under 
section  8c(5)(F)  of  the  Act  bom  making 
payment  for  milk  to  its  producers  in 
accordance  with  sodi  provision  of  the 
Act. 

(f)  In  making  payments  to  producers 
pursufmt  to  this  section,  each  handler, 
on  or  before  the  19th  day  of  eadi  month 
shall  furnish  each  im>ducer  with  a 
supporting  statement  in  such  form  diat  it 
may  be  retained  by  the  producer,  which 
shall  show  for  the  preceding  month: 

(1)  The  identity  of  the  handler  and  the 
producer 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer  and  the  average 
butterfat  test  thereof  and  the  poimds  per 
shipment  if  such  information  is  not 
furnished  to  the  producer  each  day  of 
dehvery; 

(3)  The  minimum  rate  at  which 
payment  to  the  producer  is  required 
under  the  provisions  of  this  section; 

(4)  The  rate  per  hundredweight  and 
amount  of  any  premiums  or  payments 
above  the  minimum  price  provided  by 
the  order 
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(5)  The  amount  or  rate  per 
hundredweight  of  each  deduction 
claimed  by  the  handler,  together  with  a 
description  of  the  respective  deductions; 
and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(g]  In  making  payments  to  a 
cooperative  association  in  aggregate 
pursuant  to  this  section,  each  handler 
upon  request  shall  furnish  to  the 
cooperative  association,  with  respect  to 
each  producer  for  whom  such  payment 
is  made,  any  or  all  of  the  above 
information  specified  in  paragraph  (f)  of 
this  section. 

91124.74  Buttarfat  dHf«r«ntiaL 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shaU  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.115  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-score)  bulk  butter 
per  pound  at  Chicago  as  reported  by  the 
Department  for  the  month. 

91124.75  Plant  location  adiustnMnts  for 
producers  and  on  nonpool  milk. 

(a)  In  making  payment  to  producers 
pursuant  to  S  1124.73(a)  subject  to  the 
application  of  9  1124.13(c)(5)  appropriate 
adjustments  shall  be  made  per 
hundredweight  of  milk  received  from 
producers  at  respective  plant  locations 
at  the  same  rate  as  specified  for  Class  I 
milk  set  forth  in  9  1124.52. 

(b)  In  making  payments  to  a 
cooperative  association  pursuant  to 
9  1124.73(d)  appropriate  adjustments 
shall  be  made  at  the  rates  specified  for 
Class  I  milk  in  9  1124.52  for  the  location 
of  the  plant  at  which  the  milk  was 
received  from  the  cooperative 
association. 

(c)  For  purposes  of  computations 
pursuant  to  99  1124.71(a)  and  1124.72  the 
uniform  price  for  all  milk  shall  be 
adjusted  at  the  rates  set  forth  in 

9  1124.52  for  Class  I  milk  applicable  at 
the  location  of  the  nonpool  plant  frt>m 
which  the  milk  or  filled  milk  was 
received,  except  that  the  adjusted 
uniform  price  shall  not  be  less  than  the 
Class  m  price. 

91124.76  Paymants  by  a  handlar 
oparating  a  partially  ragulatad  distrttMiting 
plant 

Each  handler  who  operates  a  partially 
regtilated  distributing  plant  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
either  of  the  amoimts  (at  the  handler's 


election)  calculated  pursuant  to 
paragraph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
99  1124.30(d)  and  1124.31(b)  the 
information  necessary  to  compute  the 
amount  specified  in  paragraph  (a)  of  this 
section,  the  handler  shall  pay  the 
amount  computed  pursuant  to  paragraph 
(b)  of  this  section: 
(a)  An  amount  computed  as  follows: 
(l)(i)  The  obligation  that  would  have 
been  computed  pursuant  to  9  1124.60  at 
such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant  For 
purposes  of  such  computation,  receipts 
at  such  nonpool  plant  from  a  pool  plant 
or  an  other  order  plant  shall  be  assigned 
to  the  utilization  at  which  classified  at 
the  pool  plant  or  other  order  plant  and 
transfers  &t>m  such  nonpool  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  as  Class  II  or  Class  III  milk 
if  allocated  to  such  class  at  the  pool 
plant  or  other  order  plant  and  be  valued 
at  the  imiform  price  of  the  respective 
order  if  so  allocated  to  Class  I  milk, 
except  that  reconstituted  skim  milk  in 
filled  milk  shall  be  valued  at  the  Class 
III  price.  No  obligation  shall  apply  to 
Class  I  milk  transferred  to  a  pool  plant 
or  another  order  pltint  if  such  Class  I 
utilization  is  assigned  to  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
at  which  an  equivalent  amount  of  milk 
was  classified  and  priced  as  Class  I 
milk.  There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  9  1124.60(0  and  a 
credit  in  the  amount  specified  in 
9  1124,71(a)(2)(iii)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  III  price,  unless  an 
obligation  with  res]}ect  to  such  plant  is 
computed  as  specified  in  paragraph 
(a)(l)(ii)  of  this  section:  and 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
and  provides  with  reports  filed  pursuant 
to  99  1124.30(d)  and  1124.31(b)  similar 
reports  with  respect  to  the  operations  of 
any  other  nonpool  plant  which  serves  as 
a  supply  plant  for  such  partially 
regulated  distributing  plant  by 
shipments  to  such  plant  during  the 
month  equivalent  to  the  requirements  of 
9  1124.7(b),  with  agreement  of  the 
operator  of  such  plant  that  the  market 
administrator  may  examine  the  books 
and  records  of  such  plant  for  purposes 
of  verification  of  such  reports,  there  will 
be  added  the  amount  of  the  obligation 
computed  at  such  nonpool  supply  plant 
in  the  same  manner  and  subject  to  the 
same  conditions  as  for  the  partially 
regulated  distributing  plant. 


(2)  From  this  obligation  there  will  be 
deducted  the  sum  of: 

(i)  The  gross  payments  made  by  such 
handler  for  Grade  A  milk  received 
during  the  month  from  dairy  fanners  at 
such  plant  adjusted  to  a  3.5  percent 
butterfat  basis  by  the  butterfat 
differential  pursuant  to  9  1124.74,  and 
like  payments  made  by  the  operator  of  a 
supply  plant(s)  included  in  the 
computations  pursuant  to  paragraph 
(a)(1)  of  this  section;  and 

(ii)  Any  payments  to  the  producer- 
settlement  fund  of  an  other  order  under 
which  such  plant  is  also  a  partially 
regulated  distributing  plant. 

(b)  An  amount  computed  as  follows: 

(1)  Determine  the  respective  amounts 
of  skim  milk  and  butterfat  disposed  of 
as  route  disposition  of  Class  I  milk 
within  the  marketing  area; 

(2)  Deduct  the  respective  amount  of 
skim  milk  and  butterfat  received  at  the 
plant: 

(i)  As  Class  I  milk  frt)m  pool  plants 
and  other  order  plants,  except  that 
deducted  under  a  similar  provision  of 
another  order  issued  pursuant  to  the 
Act;  and 

(ii)  From  a  nonpool  plant  that  is  not  an 
other  order  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
this  or  any  other  order  issued  pursuant 
to  the  Act  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
on  any  payment  obligation  under  this  or 
any  other  order; 

(3)  Deduct  the  quantity  of 
reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  as  route 
disposition  in  the  marketing  area; 

(4)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location  (not  to  be  less  than  the  Class  III 
price],  and  add  for  the  quantity  of 
reconstituted  skim  milk  specified  in 
paragraph  (b)(3)  of  this  section  its  value 
computed  at  the  Class  I  price  applicable 
at  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  Class  III  price) 
less  the  value  of  such  skim  milk  at  the 
Class  in  price. 

9 1 124.77    Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  reports  or  payments  of 
any  handler  discloses  errors  resul^.ing  in 
money  due: 

(a)  The  market  administrator  from 
such  handler 

(b)  Such  handler  from  the  market 
administrator,  or 

(c)  Any  producer  or  cooperative 
association  from  such  handler,  the 


maricet  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  set  forth  in  the  provisions 
under  which  such  error  occurred 
following  the  5th  day  after  such  notice. 

91124.78    Cfiargaa  on  Overdue  Accounts. 

(a)  Any  unpaid  obligation  of  a  handler 
pursuant  to  95 1124.71. 1124.76, 1124.77, 
1124.85  or  1124.86  shall  be  increased  1 
percent  beginning  on  the  fint  day  after 
the  due  date,  and  on  each  date  of 
subsequent  months  following  the  day  on 
which  such  type  of  obligation  is 
normally  due,  subject  to  the  following 
conditions: 

(1)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  overdue  charges 
previously  computed  pursuant  to  this 
section;  and 

(2)  For  the  purpose  of  this  section,  any 
obligation  that  was  determined  at  a  date 
later  than  that  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due. 

(b)  All  charges  on  overdue  accounts 
shall  be  paid  to  the  fund  to  which  the 
account  was  due  immediately  after  the 
charge  has  been  collected. 

Administrative  Assessment  and 
Mariceting  Service  Deduction 

91124JS    Assessment  for  order 
admlnlatration. 

A  pro  rata  share  of  the  expense  of 
administration  of  the  order  shall  be  paid 
to  the  market  administrator  by  each 
handler  on  or  before  the  leth  day  after 
the  end  of  the  month  4  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  miUc  (including  such 
handler's  own  production); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  9 1124.44(a]  (8)  and 
(12)  and  the  corresponding  steps  of 

9 1124.44(b),  except  such  other  source 
milk  on  which  no  handler  obligation 
applies  pursuant  to  9 1124.60(f);  and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regxdated 
distributing  plant  that  exceeds  the  Class 
I  milk: 

(1)  Received  during  the  month  at  such 
plant  frt>m  pool  plants  and  other  order 
plants  that  is  not  used  as  an  offset  under 
a  similar  provision  of  another  order 
issued  pursuant  to  the  Act;  and 

(2)  Specified  in  9 1124.76(b)(2)(ii). 


91124M    Deduction  for  marlteting 


(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  in  making 
payments  to  producers  (other  than  with 
respect  to  milk  of  such  handler's  own 
production)  pursuant  to  9 1124.73(a)(2), 
shall  meike  a  deduction  of  5  cents  per 
hundredweight  of  milk  or  such  amount 
not  exceeding  5  cents  per 
hundredweight  as  the  Secretary  may 
prescribe,  with  respect  to  the  following: 

(1)  All  milk  received  from  producers 
at  a  plant  not  operated  by  a  cooperative 
association. 

(2)  All  milk  received  at  a  plant 
operated  by  a  cooperative  association 
from  producers  for  whom  the  marketing 
services  set  forth  below  in  this 
partigraph  are  not  being  performed  by 
the  cooperative  association  as 
determined  by  the  market  administrator. 
Such  deduction  shall  be  paid  by  the 
handler  to  the  market  administrator  on 
or  before  the  16th  day  after  the  end  of 
the  month.  Such  moneys  shall  be 
expended  by  the  market  administrator 
for  the  verification  of  weights,  sampling 
and  testing  of  milk  received  from 
producers,  and  in  providing  for  market 
information  to  producers.  Such  services 
are  to  be  performed  in  whole  or  in  part 
by  the  market  administrator  or  by  an 
agent  engaged  by  and  responsible  to 
him. 

(b)  In  the  case  of  each  producer 

(1)  Who  is  a  member  of.  or  who  has 
given  written  authorization  for  the 
rendering  of  marketing  services  and  the 
taking  of  deductions  therefore  to,  a 
cooperative  association; 

(2)  Whose  milk  is  received  at  a  plant 
not  operated  by  such  association;  and 

(3)  For  whom  the  market 
administrator  determines  that  such 
association  is  performing  the  services 
described  in  paragraph  (a)  of  this 
section,  each  handler  shall  deduct,  in 
lieu  of  the  deduction  specified  under 
paragraph  (a)  of  this  section,  bom  the 
payments  made  pursuant  to 

9 1124.73(a)(2)  the  amount  per 
hundredweight  on  milk  authorized  by 
such  producer  and  shall  pay,  on  or 
before  the  18th  day  after  the  end  of  the 
month,  such  deduction  to  the 
association  entitled  to  receive  it  under 
this  paragraph. 

Signed  at  Washington,  DC,  on  December 
23.1S88. 

Koneth  A.  Gilles. 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

[FR  Doc.  88-30074  Filed  12-29-88:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Servica 

9CFR  Parts? 

[Docket  No.  a«-1M] 

Ovarttma  Work  at  LatxKatorias, 
Bordar  Ports,  Ocean  Ports,  and 
Airports 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 


summary:  We  are  amending  the 
regulations  that  establish  charges  for 
overtime  work  performed  by  Veterinary 
Services  inspectors  of  the  U.S. 
Department  of  Agriculture  at 
laboratories,  border  ports,  ocean  ports, 
and  airports.  The  regulations  are 
amended  by:  (1)  Increasing  the  hourly 
rates  charged  an  owner  or  operator  of 
an  aircraft  requesting  inspection  or 
quarantine  services  at  an  airport  outside 
of  the  regularly  established  hours  of 
service;  and  (2)  increasing  the  hourly 
rates  charged  a  person,  firm,  or 
corporation  having  ownership,  custody, 
or  control  of  animals,  animal 
byproducts,  or  otiier  commodities 
subject  to  certain  inspection,  laboratory 
testing,  certification,  or  quarantine  and 
who  requires  the  services  of  an 
employee  of  Veterinary  Services  on  a 
Simday  or  holiday  or  at  any  other  time 
outside  the  employee's  regular  tour  of 
duty.  These  increases  reflect  salary 
increases  for  federal  employees  in 
accordance  with  the  Federal  Pay 
Comparability  Act  of  1970  (Pub.  L  91- 
656),  and  Pub.  L  100-440, 102  Stat.  1756, 
dated  September  22. 1988.  and  reflect 
allowable  costs  associated  with  the 
implementation  of  the  Debt  Collection 
Act  of  1982. 

EFFECTIVE  DATE:  January  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  Rakestraw  Lothery,  Acting 
Director,  Resources  Management  Sta£^ 
VS,  APHIS,  USDA,  Room  740,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-7517. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  and  Effective  Date 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
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in  costs  or  prices  for  consomers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  have  a 
si^iificant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  are  amending  the  regulations  by 
increasing  the  hourly  rates  chai^ged  an 
owner  or  operator  of  an  aircraft 
requesting  inspection  or  quarantine 
servioet  at  an  airport  outside  of  the 
regularly  established  hours  of  service. 
The  rates  are  increased  by  $2.52  per 
hour  for  services  performed  outside  of 
the  regularly  established  hours  of 
service  on  a  Sunday  and  by  $2.20  per 
hour  for  services  performed  outside  of 
the  regularly  established  hours  of 
service  on  a  holiday  or  any  other  period. 

We  are  also  amending  the  regulations 
by  increasing  the  hourly  rates  charged  a 
person,  firm,  or  corporation  having 
ownership,  custody,  or  control  of 
animals,  animal  byproducts,  or  other 
commodities  subject  to  certain 
inspection,  laboratory  testing, 
certification,  or  quarantine  and  who 
requires  the  services  of  the  employee  of 
Veterinary  Services  on  a  Sunday  or 
holiday  or  at  any  other  time  outside  the 
regular  tour  of  duty  of  the  employee.  The 
rates  are  increased  by  $4.64  per  hour  for 
services  performed  outside  the  regular 
tour  of  duty  on  a  Sunday  and  by  $4.32 
per  hour  for  services  performed  outside 
the  regular  tour  of  duty  on  a  holiday  or 
any  other  period. 

Services  of  an  employee  of  Veterinary 
Services  at  an  airport  during  a  regular 
tour  of  duty  and  during  regularly 
established  hours  on  Sundays  and 
holidays  are  still  provided  hee  of  charge 
to  those  requesting  the  service.  Based  on 
information  compiled  by  the 
Department  we  have  estimated  that 
Veterinary  Services  provided  an 
average  of  1,015  hours  per  week  of 
services  for  which  charges  were 
assessed  during  1088.  and  these  services 
were  requested  by  thousands  of  entities. 
We  do  not  expect  that  the  number  of 
hours  of  service  for  which  charges  will 
be  imposed  will  increase  significantly  in 
1089. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  hourly  rate  for  services  of  an 
employee  of  Veterinary  Services 
depends  entirely  upon  facts  within  the 
knowledge  of  the  Department  of 
Agriculture.  The  Department  has  no 
alternatives  to  raising  the  rates.  By  law, 
importers  and  exporters  are  required  to 
reimburse  the  Department  for  its  costs 
associated  with  services  rendered.  A 
cost  analysis  was  performed  to 
determine  if  fees  for  overtime  are 
adequate  to  recover  the  cost  of 
providing  the  services.  Unless  the  rates 
are  raised,  the  Department  will  not  be 
able  to  recover  the  costs  for  providing 
services  outside  regularly  established 
hours  or  outside  regular  tours  of  duty 
hours. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  for  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  we  also 
find  good  cause  that  this  rule  be  made 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  97 

Exports.  Government  employees. 
Imports,  Livestock  and  Hvestock 
products.  Poultry  and  poultry  products, 
Transportation. 

PART  97-OVERnME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2280;  49  U.S.C  1741:  7 
CFR  2.17.  2.51.  and  371.2(d). 

2.  In  9  07.1,  current  paragraph  (b)  is 
removed;  the  first  sentence  of  paragraph 
(a)  is  revised  as  set  forth  below  and  the 
remaining  text  of  current  paragraph  (a) 
is  redesignated  as  paragraph  (b): 


|i7.l    Overtbne wofti •! 

(a)  Any  person,  firm,  or  corporation 
having  ownership,  custody,  or  control  of 
animals,  animal  byproducts,  or  other 
commodities  subject  to  inspection, 
laboratory  testing,  certification,  or 
quarantine  under  this  subchapter  and 
Subchapter  G  of  this  Chapter,  and  who 
requires  the  services  of  an  employee  of 
Veterinary  Services  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
regular  tour  of  duty  of  the  employee, 
shall  sufficiently  in  advance  of  the 
period  of  Sunday  or  holiday  or  overtime 
service  request  the  Veterinary  Services 
inspector  in  charge  to  furnish  the  service 
and  shall  pay  the  Government  at  a  rate 
of  $37.92  per  work-hour  per  employee  on 
a  Sunday  and  at  the  rate  of  $29.28  per 
work-hour  per  employee  for  holiday  or 
any  other  period;  except  as  provided  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section: 

(1)  For  any  services  performed  on  a 
Sunday  or  holiday,  or  at  any  time  after  5 
p.m.  or  before  8  a.m.  on  a  weekday,  in 
connection  with  the  anrival  in  or 
departure  from  the  United  States  of  a 
private  aircraft  or  private  vessel,  the 
total  amoimt  payable  shall  not  exceed 
$25  for  all  inspection  services  performed 
by  the  Customs  Service,  Immigration 
and  Naturalization  Service,  Public 
Health  Service,  and  the  Department  of 
Agriculture; 

(2)  Owners  and  operators  of  aircraft 
will  be  provided  service  without 
reimbursement  during  regularly 
established  hours  of  service  on  a 
Sunday  or  holiday;  and 

(3)  The  overtime  rate  to  be  charged 
owners  or  operators  of  aircraft  at 
airports  of  entry  or  other  places  of 
inspection  as  a  consequence  of  the 
operation  of  the  aircraft  for  work 
performed  outside  of  the  reguJarly 
established  hours  of  service  on  a 
Sunday  will  be  $31.16  and  for  woric 
performed  outside  of  the  regularly 
estabUshed  hours  of  service  for  a 
holiday  or  any  other  period  will  be 
$23.68  per  hour  (these  charges  exclude 
administrative  overhead  costs). 
***** 

Done  in  Washington,  DC,  this  27th  day  of 
December,  1988. 

James  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

December  27, 1986. 

[FR  Doc  88-30130  Filed  12-29-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1, 2,  •  and  73 

RaorganlzatkHi  of  Funetiona  Within 
th«  Offica  of  Adminiatratlon  and 
Raaourcaa  Managamant  and  Minor 
Corracthfa  Aniandmanta 

aoincy:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  codify  nomenclature 
changes  required  by  a  reorganization  of 
NRC  staff  activities  within  the  Office  of 
Administration  and  Resources 
Management  The  amendments  are 
necessary  to  refiect  the  reorganization 
of  functions  reporting  to  the  Deputy 
Director  for  Administration.  The  final 
rule  is  intended  to  inform  the  public  of 
the  administrative  changes  to  NRC 
regulations. 

EFFECTIVE  DATE:  December  3a  1989. 
FOn  FURTHER  INFORMATION  CONTACT: 
Donnie  H.  Grimsley,  Director,  Division 
of  Freedom  of  Information  and 
PubUcation  Services,  Office  of 
Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone:  301  492-7211. 
SUPPLEMENTARY  INFORMATION:  On  May 
19, 1988,  the  Nuclear  Regulatory 
Commission  issued  a  notice  to  all  its 
employees  announcing  the 
reorganization  of  certain  functions  in  the 
Office  of  Administration  and  Resources 
Management.  The  reorganization 
combines  the  Division  of  Contracts  and 
the  Division  of  Facilities  and  Operations 
Support  into  a  new  Division  of 
Contracts  and  Property  Management 
and  combines  the  Division  of 
PubUcations  Services  and  the  Division 
of  Rules  and  Records  into  a  new 
Division  of  Freedom  of  Information  and 
Publications  Services.  The  Nuclear 
Regulatory  Commission  is  amending 
portions  of  its  regulations  to  substitute 
references  to  the  Division  of  Rules  and 
Records  with  the  new  Division  of 
Freedom  of  Information  and 
Publications  Services. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedures,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  553(b)(A].  The  amendments  are 
effective  upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date,  because  these 
amendments  are  of  a  minor  and 


administrative  nature,  dealing  with  the 
agency's  reorganization. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperworic  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.a  3501  et  seq.). 

List  of  Subjects 

to  CFR  Parti 

Organization  and  functions 
(Government  Agencies). 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust  Byproduct 
material,  Classified  information. 
Environmental  protection,  Nuclear 
Materials,  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  9 

Freedom  of  information,  Penalty, 
Privacy,  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  73 

Hazardous  materials-transportation. 
Incorporation  by  reference,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 
recordkeeping  requirements.  Security 
measiu«s. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Parts,  1,  2,  9,  55,  and  73. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  Part  1 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161. 68  Stat  948.  as 
amended  (42  U.S.C  2201);  sec.  201.  68  Stat. 
1242,  88  amended  (42  U.S.C.  5841). 


"Division  of  Freedom  of  Information  and 
Publications  Services". 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 

3.  The  authority  citation  for  Part  2 
continues  to  read  in  part  as  follo«vs: 

Autixirity:  Sec.  161, 68  StaL  948  as 
amended  (42  U.S.C.  2201);  sec  201. 88  Stat 
1242.  as  amended  (42  U.S.C.  5841). 


§2.802    [Amended] 

4.  In  S  2.802,  in  paragraphs  (b),  (e).  and 
(g),  remove  the  words  "Division  of  Rules 
and  Records,"  and  add  in  their  place  the 
words  "Division  of  Freedom  of 
Information  and  Publications  Services". 

PART  »-PUBUC  RECORDS 

5.  The  authority  citation  for  Part  9 
continues  to  read  in  part  as  follows: 

Autlwrity:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C  2201);  sec.  201. 88  Sut 
1242,  as  amended  (42  U.S.C  5841). 

99.23    [Amended] 

6.  In  S  9.23,  in  paragraphs  (b) 
introductory  text  (b)(1),  (b)(2),  and  (e), 
remove  the  words  "Division  of  Rules 
and  Records,"  and  add  in  their  place  the 
words  "Division  of  Freedom  of 
Information  and  Publications  Services." 

99.25   [Amended] 

7.  In  S  9.25,  in  paragraphs  (a),  (b),  (c). 
and  (f),  remove  the  words  "Division  of 
Rules  and  Records,"  and  add  in  their 
place  the  words  "Division  of  Freedom  of 
Information  and  Publications  Services." 

99.27    [Amended] 

8.  In  5  9.27,  in  paragraphs  (a),  (b),  and 
(c),  remove  the  words  "Division  of  Rules 
and  Records,"  and  add  in  their  place  the 
words  "Division  of  Freedom  of 
Information  and  Publications  Services." 

99.29   (Amended] 

9.  In  9  9.29,  in  paragraphs  (d),  remove 
the  words  "Division  of  Rules  and 
Records."  and  add  in  their  place  the 
words  "Division  of  Freedom  of 
Information  and  Publications  Services." 


99.41    [Amended] 

10.  In  9  9.41,  in  paragraph  (a)(2), 
remove  the  words  "Division  of  Rules 
and  Records,"  and  add  in  their  place  the 
words  "Division  of  Freedom  of 
Information  and  Publications  Services." 


91.3    [Amended] 

2.  In  9 1.3,  in  paragraph  (c),  remove  the 
words  "Division  of  Rules  and  Records," 
and  add  in  their  place  the  words 


99J5   [Amended] 

11.  In  9  9.85,  remove  the  words 
"Division  of  Rules  and  Records,"  and 
add  in  their  place  the  words  "Division  of 
Freedom  of  Information  and 
Publications  Services." 
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PART  79-mY8ICAL  PROTECTION  OP 
PLANTS  AND  MATERIALS 

12.  The  authority  dtation  for  Part  73 
continuea  to  read  in  part  a«  foOows: 

Authority:  Sflc.  181. 06  SUt  948,  at 
•m«nd«d  (42  U.8.C  2201):  Sml  201. 88  SUt 
1242,  ■•  amended  (42  U.8.C  8841). 

f7SJ7  [Amandad] 

13.  In  i  73.67,  in  paragraph  (d)(1) 
remove  the  worda  "Information  and 
Record!  Management  Branch  (PMS8)." 
and  add  in  their  place  the  word* 
"Recorda  and  Reporta  Management 
Branch,  Oiviaion  of  Information  Support 
Servicea," 

Dated  at  Rodcville,  Maryland,  leth  day  of 
December  1968. 

For  the  Nuclear  Regulatory  CommUtion. 
Victor  Slalle.)rH 

Execudre  Director  for  {^rationM. 
[FR  Doa  86-28763  Filed  12-29-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

ItrtemtUonai  Trade  AdmMatration 

DEPARTMENT  OF  THE  INTERIOR 

Offioe  of  TanttofW  and  International 
Affwra 

15  CFR  Part  303 

[Decfcel  Na  •09f4-8243] 

Watch  Duty-Exemption  Program 


:  Import  Adminiatration. 

International  Trade  Administration. 
Department  of  Commerce;  Office  of 
Territorial  and  International  Afiairs, 
Department  of  the  Interior. 
iicnON;  Final  rule. 

auMMARV:  This  action  amende  15  CFR 
Part  303,  which  governs  the  allocation  of 
duty-exemption  entitlements  among 
watch  producera  in  the  United  States' 
insular  possessions  (the  Virgin  Islands, 
Guam,  and  American  Samoa)  and  in  the 
territory  of  the  Northern  Mariana 
Islands.  The  amendmenta  convert  tariff 
sdiedule  references  in  the  regulations  to 
the  new  Hannonized  Tariff  Schedule  of 
the  United  States;  change  the  formula 
for  allocatiiig  territorial  aharea  to  a  fifty 
percent  wei^t  for  creditable  wages  and 
fifty  percent  for  units  shipped;  raise  the 
maximum  value  of  components  used  in 
the  assembly  of  duty-free  watches  and 
watch  movements  to  $150  and  $35, 
respectively;  eliminate  specific  dates  for 
publication  of  notices  on  the  quantity  of 
watch  and  watch  movement  units,  and 
territorial  shares  thereot  wliich  may 
enter  duty-free  into  the  customs  territory 


of  the  United  States  each  yean  and  raise 
to  $32,000  the  limit  on  individual 
creditable  wagea. 

vricnvi  DATK  Regulation  effective 
December  30, 1988.  The  changes 
incorporated  in  these  amendments  are 
effective  vdth  respect  to  entries  made 
and  taxes  and  wages  paid  on  or  after 
January  1. 1060. 

PON  nmTHiii  mroRMATiON  contact: 
Faye  Robinson.  (202)  377-1060. 
itJPfllMINTARV  inponmation:  We 
published  these  revisions  in  proposed 
form  on  October  7. 1888  (53  FR  80486) 
and  Invited  comments.  We  received  one 
comment  The  comment  supported  all 
proposed  changes. 

Under  5  U.S.C,  5S3(dKl)  the  effective 
date  of  this  rule  need  not  be  delayed  for 
30  days  because  this  rule  relieves  a 
restriction.  The  restriction  is  relieved  by 
raising  the  maximum  value  of 
components  used  in  the  assembly  of 
duty-free  watches  from  $80  to  $150  and 
watch  movements  from  $30  to  $35. 

Classification:  Execudve  Order  12261 

In  accordance  with  Executive  Order 
12261  (46  FR  13193,  February  19, 1961). 
the  Departments  of  Commerce  and  the 
Interior  have  determined  that  this  rule 
does  not  constitute  a  "major  rule"  as 
defined  by  Section  1(b)  of  the  Order.  It 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regiona:  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  Stotes-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  final  rule  doea  not  contain 
policies  with  Federalism  inq>lications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Ad 

In  accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  amall 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  thia  action.  The 


commercial  benefits  of  tha  program 

governed  by  these  regulations,  for 

entities  both  directly  and  indirectly 

affected,  are  less  than  $10  million  per 

year. 

Paperwork  ReducBoB  Act 

This  rule  does  not  contain  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  15  CFR  Part  868 

Imports.  Customs  duties  and 
inspection,  Watches  and  jewelry. 
Marketing  ouotas.  Administrative 
practice  and  procedure.  Reporting  and 
recordkeeping  requirements,  Amnican 
Samoa,  Guam.  Virgin  Islands,  Northern 
Mariana  Islands. 

PART  $09-(  AMENDED] 

For  reasons  set  forth  above.  #e  are 
amending  Part  808  as  follows: 

1.  The  aothority  citation  for  Part  308 
continuea  to  read  as  follows: 

Antfaority:  Pub.  L  07-148, 96  SUt  2828, 2331 
(19  U&C  1202  note);  Pub.  L  94-241, 90  SUt 
283  (46  U.8.C  1881.  note) 


1803.1 

2.  Section  303.1(a]  is  amended  by 
changing  the  words  "Headnote  6  of 
Schedule  7,  Part  2,  Subpart  E  of  the 
Tariff  Schedules  oi  Um  U.S.  ("Headnote 
6")"  to  "U.S.  Legal  Note  5  to  Chapter  91 
of  the  Harmonized  Tariff  Schedule  of 
tiie  United  States  ["n/ST)"- 

W  303.1, 803J,  803L6,  aw<i  808.14 

3.  The  terms  "Headnote  (T  and/or 
"headnote  3(a)"  are  changed  to  read 
"91/5"  eadi  time  they  appear  in  303.1  (a) 
and  (b),  303.2(a)  (10),  (13),  and  (14), 
303.5(b)(7)  and  303.14(a](l)(i). 

4.  Section  303.3(a)  is  revised  to  read  as 
follows: 


S803.8 


of  Iha  teM  MMMi^ 


(a)  Procedure  for  deteraination.  It 
after  considering  the  productive 
capacity  of  the  territorial  Mratch  industry 
and  the  economic  interesU  of  the 
territories,  the  Secretaries  determine 
that  the  amount  of  the  total  annual  duty- 
exemption,  or  the  territorial  aharea  of 
the  total  amount  should  be  changed, 
they  shall  publish  in  the  Federal 
Register  a  propoaed  limit  on  the  quantity 
of  wratch  unite  which  may  enter  duty- 
free into  the  customs  territory  of  the 
United  States  and  proposed  territorial 
shares  thereof  and,  afto'  considering 
commenU,  establish  the  limit  and  shares 
by  Federal  Ragiater  notice.  If  the 


Secretaries  take  no  action  under  this 
section,  they  shall  make  the  allocations 
in  accordance  with  tiie  limit  and  shares 
last  established  by  this  procedure. 


1308.14   (Amended] 

5.  Section  303.14(a)(lKi)  Is  amended 
by  changing  "Eighty  percent"  to  "Fifty 
percent"  and  "$28,000"  to  "$32,000". 

e.  Section  303.14(a)(l)(li)  is  amended 
by  changing  'Twenty  percent"  to  "Fifty 
percent". 

7.  Section  303.14(bK3)  is  amended  by 
changing  "$30"  to  "$36"  and  "$80^*  to 
"$180". 
Timothy  N.  Batgan. 

Deputy  As$ittant  Secretary  for  Import 
Adminiatration. 

David  HaggesUd, 

Acting  AisiBtant  Secretary  for  Territorial  and 

International  Affairs. 

[FR  Doc.  88-29910  Filed  12-29-68;  8:46  am] 
BILLSM  coot  M10-0S-M.  4«W-f»-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

20  CFR  Part  2644 

Collection  of  Withdrawal  Liability; 
Adoption  of  New  Interaat  Rata 

AOENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

atWNHARV:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  January 
1. 1989,  to  March  31, 1989. 
EFFECTtvi  date:  January  1, 1989. 
FON  FURTHER  ITORHATION  CONTACT: 
Jotm  Foster,  Attorney,  Office  of  the 
General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington,  DC  20006; 
telephone  202-778-6850  (202-778-8859  or 
TTY  and  TDD).  These  are  not  toll-free 
numbers. 

aUPPLEMENTARV  INFORMATION:  Under 
section  4219(c]  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC)  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  Part  2844.  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 


paymente  that  are  overdue  or  in  default 
or  to  be  credited  by  plans  on 
overpayments  of  wittidrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
i  2e44.3(b)  of  the  rraulation  provides 
tiiat  the  rate  to  be  diarged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  bv  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  tiie  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  Part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  10^  percent,  whidi  will 
be  effective  from  January  1. 1989, 
tim)ugh  March  31, 1989.  This  rate 
represenU  an  increase  of  Vt  percent 
from  the  rate  in  effect  for  the  fourth 
quarter  of  198a  See  53  FR  38288 
(September  30, 1988).  This  rate  is  based 
on  the  prime  rate  in  effect  on  December 

15, 1988. 

The  appendix  to  29  CFR  Part  2844 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consimiers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment  investment 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markeU. 

Because  no  general  notice  of  proposed 
rulemalcing  is  required  for  this 


amendment  the  Regulatory  Flexibility 
Act  of  1960  does  not  apply.  See  5  U.S.C 
801(2). 

List  of  Subjecte  in  28  CFR  Part  8844 
Empkiyee  benefit  plans,  Pensions. 
In  consideration  of  the  foregoing.  Part 

2644  of  Subchapter  F  of  Chapter  XXVI  of 

TiUe  29,  Code  of  Federal  Regulations,  U 

amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
UABILITY 

1.  The  authority  citation  for  Part  2644 
continues  to  read  as  follows: 

Authority:  29  U.&C.  1302(b)(3)  and 
1399(c)(e). 

Appendix  A— {Amended] 

2.  Appendix  A  is  amended  by  adding 
to  the  end  of  the  table  therein  a  new 
enti7  as  follows: 


From 


To  D««o(  Rata 

quoiaoon      (paroanQ 


01/01/89 _  03/31/80     12/15/88  10.50 

Issued  at  Washington.  DC  on  tlii*  Z7th  day 
of  December  1968. 
Kathleen  P.  UtgofT. 
Executive  Director. 
[FR  Doc.  88-30105  Filed  12-29-86: 8:46  am] 

BIUJNO  COOK  TTOa-OI-H 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33  CFR  Part  135 

(CQD88-0S0] 

RiN211S— AD01 

Off ahore  Oil  Poflution  Compeneation 
Fund  Barrel  Fee  Suepenekxi 

AOENCV:  Coast  Guard.  DOT. 
action:  Final  rule. 

atniMARV:  This  final  rule  suspends  until 
further  notice  the  $.03  barrel  fee  levied 
on  all  oil  produced  on  the  Outer 
Continental  Shelf  (OCS).  The  Offshore 
Oil  Pollution  Compensation  Fund  (Fund) 
balance,  to  which  the  barrel  fee 
revenues  have  been  credited,  is  now 
within  the  statutorily  prescribed 
maintenance  level  and  is  sufficient  to 
meet  obligations  for  oil  pollution 
removal  and  damage  claims  settiements 
arising  from  OCS  activities,  and 
administrative  expenses  of  the  Fund 
program.  This  action  relieves  the  owners 
of  OCS  oil  frt>m  the  economic  burden  of 
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paying  barrel  fees  while  the  Fund 
balance  is  sufficient  to  meet  reasonably 
anticipated  obligations. 
EFFECnvi  OATB  This  final  rule  is 
effective  April  1, 1989. 
raw  RWTHCii  mrafiMATiON  contact: 
Frank  A.  Martin,  Jr..  Offshore  Oil 
Pollution  Compensation  Fund  Manager, 
telephone  (202)  267-0535,  between  7:30 
a.m.  and  3KX)  p.m.,  Monday  through 
Friday. 

SUPPLEMENTARY  iNTOmiATiON:  By  notice 
published  in  the  Federal  Register  on 
September  28. 1988  (53  FR  37794-5)  the 
Coast  Guard  invited  public  comment  on 
its  proposal  to  suspend  the  per  barrel 
fee,  levied  under  33  CFR  135.103(a),  on 
all  oil  produced  on  the  OCS. 

Under  section  302  of  Title  III,  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1973  (43  U.S.C.  1812)  the 
Fund  is  maintained  at  a  level  of  not  less 
than  $100  million  and  not  more  than 
$200  million.  The  Fund's  principal 
revenue  source  since  its  establishment 
in  1979  has  been  the  $.03  barrel  fee 
levied  on  each  barrel  of  oil  produced  on 
the  OCS.  In  addition  to  barrel  fees,  the 
Fund  also  earns  substantial  interest 
revenue  on  its  investment  in  U.S. 
Securities  (Treasury  Bonds,  Notes,  Bills) 
of  monies  in  the  Fund  which  are  not 
immediately  needed  for  oil  pollution 
removal  costs,  damage  claims 
settlement  activities,  and  administrative 
costs  of  the  Fund  program. 

The  Treasury  Department  Internal 
Revenue  Services  (IRS),  collects  and 
deposits  the  barrel  fees  into  the  Fund 
account  at  the  U.S.  Treasury.  The  Coast 
Guard  is  coordinating  this  suspension 
with  the  IRS,  which  will  make  any 
changes  to  its  procedures  necessary  to 
stop  collections. 

The  Coast  Guard  has  not  had  to  use 
the  Fund  for  OCS  pollution  cleanup 
costs  nor  damage  claims  settlements,  for 
any  of  the  approximately  10,000 
reported  offshore  spills  which  have 
occurred  since  its  establishment 
Cleanup  of  these  spills,  where 
necessary,  was  accomplished  by  the 
appropriate  responsible  party,  and  none 
of  the  spills  were  of  sufBcient  size  to 
result  in  damage  claims.  The  only 
obligations  against  the  Fund  over  the 
years  have  been  for  administration,  and 
those  expenses  have  been  minimal. 
Present  interest  income  more  than 
covers  Fund  administration  costs,  and 
this  income  will  continue  to  increase  the 
Fund  balance  without  the  barrel  fee 
revenues,  absent  major  OCS  pollution 
incidents  which  substantially  draw 
down  the  Fund  balance. 

In  addition  to  suspending  the  barrel 
fee  collections,  we  are  also  updating  the 
agency  and  regulatory  references  cited 


in  S  135.103(b),  concerning  measurement 
of  OCS  oil  production.  Since  original 
publication  of  this  rule  the  U.S. 
Geological  Survey  name  has  been 
changed  to  Minerals  Management 
Service  (MMS),  and  the  regulatory 

material  on  OCS  production 

measurement,  formerly  at  30  CFR  250.6a 
has  been  revised  and  moved  to  another 
section.  OCS  Order  #13  was 
incorporated  into  that  revision. 

A  total  of  twenty  entities  submitted 
written  comments  in  response  to  the 
proposed  rule.  Represented  among  the 
respondents  were  the  offshore  oil 
industry  and  its  trade  associates  and 
committees,  including  the  National 
Ocean  Industries  Association,  Offshore 
Operators  Committee  and  the  American 
Petroleum  Institute.  The  Sea  Grant 
Association  and  the  Bering  Sea 
Fishermen's  Association  also 
commented. 

Oiscusston  of  Comments 

In  general,  the  majority  of  the 
comments  were  received  from  the 
interest  who  pay  the  fee,  i.e.,  the  owners 
of  OCS  oil  at  the  time  of  production. 
These  comments  supported  a  rapid 
suspension  of  the  barrel  fees.  Two 
respondents,  the  Sea  Grant  and  Bering 
Sea  Fisherman's  Associations,  objected 
to  the  proposed  suspension,  primarily 
taking  the  position  that  even  a  $200 
milhon  Fund  balance  may  not  be 
sufficient  for  oil  pollution  response  to 
future  OCS  development  activities. 

Proponents  of  the  barrel  fee 
suspension  proposal  generally  favored 
the  proposal  for  the  following  reasons: 

(a)  "The  present  balance  exceeds  the 
$100  million  statutory  minimum  (actual 
balance  as  of  December  1, 1988  was 
$132,753,000): 

(b)  Interest  income  from  Fund 
investments  will  continue  to  increase 
the  Fund  balance;  and 

(c)  The  offshore  industry  spill  history 
since  Fund  establishment  in  1978  has 
not  resulted  in  any  claims  against  the 
Fimd  for  removal  costs  and  damages. 

Opponents  of  the  proposal  generally 
felt  that  even  the  $200  million  level 
authorized  under  the  law  could  be 
insufficient  for  handling  economic  losses 
resulting  from  a  major  spill.  The  Coast 
Guard  agrees  that  a  major  spill,  or 
simultaneous  spills,  could  rapidly 
deplete  a  $200  million  balance  for 
cleanup  and  damages.  However,  there 
are  other  means  to  handle  claims  which 
exceed  the  immediately  available 
balance. 

In  the  event  of  an  actual  major  OCS 
spill  likely  to  result  in  cleanup  and 
removal  costs  and  third  party  damages, 
the  Coast  Guard,  in  accordance  with  33 
CFR  Part  136,  Offshore  Oil  Pollution 


Compensation  Fund  Claims  Procedures, 
would  first  look  to  the  spiller,  or  its 
financial  guarantor,  to  meet  the  primary 
statutory  pollution  liability.  Liable  party 
responsibility  under  law  is  $35  miUion 
for  damages,  plus  the  total  of  all  cleanup 
and  removal  costs.  The  Fund  becomes 
obligated  only  when  the  spiller  does  not 
promptly  pay,  or  when  spiller  liabiUty  is 
exceeded. 

Current  law  contains  provisions  for 
borrowing  from  the  U.S.  Treasury  to  . 
meet  obligations  of  the  Fund  at  any  time 
the  balance  of  the  Fund  is  insufficient  to 
meet  obligations.  Therefore,  should  a 
major  spill,  or  series  of  spills,  deplete 
the  Fund  balance,  the  Coast  Guard 
could  borrow  from  the  Treasury 
amounts  sufficient  to  meet  Fund 
obligations.  The  Coast  Guard  would 
then  reimpose  the  barrel  fee  levy  to  pay 
back  the  Treasury  and  to  replenish  the 
Fund  balance. 

Therefore,  the  present  Fund  balance, 
continuing  interest  income,  up  front 
spiller  liability  and  Coast  Guard 
borrowing  authority  provides  a  full 
range  of  flexibility  to  deal  with  OCS 
pollution  after  suspension  of  barrel  fee 
revenues  to  the  Fund. 

Other  Issues 

Several  comments  received  addressed 
matters  beyond  the  scope  of  this 
rulemaking. 

After  the  barrel  fee  is  suspended, 
interest  income  to  the  Fund  is  expected 
to  cause  the  Fimd  balance  to  exceed 
$200  million  before  the  end  of  1993. 
Marathon  Oil  Company  suggested  that 
monies  in  excess  of  $200  million  be 
returned  to  those  companies  who  have 
been  paying  the  barrel  fees  over  the 
years  in  proportion  to  the  amoimt 
contributed.  There  is  no  basis  under 
current  law  to  rebate  monies  in  the  Fimd 
which  exceed  $200  million. 

Conoco  Inc.  raised  an  issue 
concerning  whether  the  Federal 
Government  owns  royalty  oil  at  the  time 
of  production  or  whether  the  oil 
company  producing  the  oil  when  it 
reaches  the  wellhead  is  subject  to 
payment  of  the  barrel  fee  on  that  royalty 
oil.  The  Coast  Guard  and  Treasury 
Department  addressed  this  issue  at  the 
time  the  Fund  implementing  rules  and 
barrel  fee  collection  regulations  were 
established  in  1979,  and  determined  that 
the  Federal  Government  entitiement  to 
royalty  oil  does  not  constitute 
ownership  of  oil  at  the  time  of 
production  (44  FR  16860;  March  19, 
1979). 

Several  oil  companies  expressed 
views  opposing  use  of  monies  in  the 
Fund  for  any  purposes  other  than  the 
purposes  for  which  originally 
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established,  i.e.,  removal  costs,  the 
processing  and  settlement  of  damage 
claims,  and  administrative  costs  of  the 
Federal  Government  incident  to 
administration  of  the  Fund  law.  A 
related  concern  was  allowing  the  fee  to 
continue  so  as  to  generate  revenues 
which  could  be  made  available  for  other 
purposes.  Any  use  of  the  Fund,  other 
than  permitted  by  current  law,  would 
require  legislative  action. 

Regulatory  Evaluation 

The  final  rule  is  considered  non-major 
under  Executive  Order  12291  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  This  regulatory  action  relieves  an 
economic  impact  on  the  offshore  oil 
industry  for  an  indeterminate  period  of 
time.  For  fiscal  year  1988,  Fund  barrel 
fees  collected  were  $10  million,  interest 
income  was  $14.7  million,  and 
administrative  expenses  were  $126,000. 
As  long  as  the  Fund  balance  is  being 
maintained  by  interest  income,  the 
Coast  Guard  has  determined  that  barrel 
fees  need  not  be  levied.  The  barrel  fee 
levy,  at  a  rate  not  to  exceed  $.03  per 
barrel  on  oil  obtained  from  the  OCS, 
will  be  reimposed  in  future  rulemaking, 
as  necessary,  to  maintain  the  Fund 
balance  at  an  appropriate  level  within 
the  statutory  limits.  Based  upon  current 
OCS  crude  oil  production,  the  impact  of 
this  final  rule  is  expected  to  be  minimal; 
therefore  a  fiill  regidatory  evaluation  is 
unnecessary. 

There  are  no  direct  information 
collection  requirements  associated  with 
this  regulation  action.  Indirectly,  there 
will  be  a  small  reduction  of  information 
reporting  burdens  on  companies  which 
pay  the  barrel  fee  collected  by  the  IRS. 
the  reduction  will  result  from  the 
companies  not  having  to  file  with  IRS 
the  Fee  Deposit  and  Quarterly  Fees  Due 
reports  while  the  fee  levy  is  at  $.00  per 
barrel. 

Regulatory  Flexibility  Act 

In  accordance  with  paragraph  605(d) 
of  the  Regulatory  Flexibility  Act  (94 
Stat.  1164),  the  Coast  Guard  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 


Effective  Date 

This  final  rule  is  effective  April  1, 
1969.  In  selecting  this  effective  date  the 
Coast  Guard  is  guided  by  several 
factors.  First  the  governing  statute  and 
regulations  state  that  modification  or 
suspension  of  the  barrel  fee  requires  90 
days  notice  in  the  Federal  Register. 
Additionally,  as  stated  in  the  proposed 
rule,  IRS  actually  collects  the  barrel 
fees.  In  coordination  with  that  agency, 
and  its  published  fee  collection 
procedures  at  26  CFR  Part  301,  it  is 
considered  appropriate  to  have  the  fee 
collections  stop  at  the  end  of  a  month 
(March  31. 1989)  so  as  to  have  adequate 
reporting  on  production  and  fees  due. 
Finally,  an  April  1, 1989  effective  date 
will  end  barrel  fee  revenues  to  the  Fund 
at  the  end  of  the  first  half  of  the 
government  fiscal  year. 

List  of  Subjects  in  33  CFR  Part  135 

Administrative  practice  and 
procedure,  Advertising,  Claims, 
Continental  shelf,  Insurance,  Oil 
pollution,  Reporting  and  record  keeping 
requirements. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  by  revising  Part 
135  to  read  as  follows: 

PART  135—OFFSHORE  OIL 
POLLUTION  COMPENSATION  FUND 

1.  The  authority  for  Part  135  continues 
to  read  as  follows: 

Authority:  43  U.S.C.  1811-24;  E.0. 12123.  44 
FR  11199;  49  CFR  1.46. 

2.  Section  135.103  is  revised  to  read  as 
follows: 

$135,103    Levy  and  payment  of  tMrrd  fee 
on  OCS  oil. 

(a)  A  fee  not  to  exceed  $.03  per  barrel 
is  levied  on  all  oil  produced  on  the  OCS 
and  is  imposed  on  the  owner  of  the  oil 
when  such  oil  is  produced.  Effective 
April  1, 1989,  the  fee  per  barrel  is  $.00. 

(b)  The  owner  of  oil  obtained  from  the 
OCS  shall,  for  the  purpose  of  computing 
the  barel  fee  levied  in  paragraph  (a)  of 
this  section,  measure  OCS  oil  production 
by  employing  the  methods  and  criteria 
of  the  Minerals  Management  Service 
contained  in  30  CFR  250.180. 

3.  Section  135.105(b)  is  revised  to  read 
as  follows: 

§135.105    Adjustment  Of  levy. 

(a)  •  *  • 

(b)  Modification  or  suspension  of  the 
barrel  fee  levied  in  this  subpart  is  made 
effective  not  less  than  90  days  after 
publication  in  the  Federal  Register. 


Dated:  December  19, 1988. 
|.  D.  Sipes. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  88-30153  Filed  12-29-88;  8:45  am) 

BIIXINQ  CODE  4«10-14-ll 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6697 

[AZ-920-09-4214-10;  A-1286S] 

Modtfication  of  Secretarial  Order 
dated  October  16, 1931;  Arizona 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  modifies  the 
Secretarial  order  insofar  as  it  affects  640 
acres  of  public  land  withdrawn  for  the 
Bureau  of  Reclamation's  Boulder 
Canyon  Project,  This  640  acres  has  been 
identified  for  disposal  by  exchange, 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  The 
land  described  below  will  be  opened  to 
disposal  by  exchange  but  will  remain 
closed  to  all  other  forms  of  surface  entry 
and  to  mining.  The  land  has  been  and 
will  remain  open  to  mineral  leasing. 
effective  date:  December  30. 1988. 
FOR  further  information  CONTACT: 
Marsha  Luke.  BLM  Arizona  Slate  Office. 
P.O.  Box  1B563.  Phoenix,  Arizona  85011. 
602-241-5534. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
October  16, 1931.  which  wididrew  public 
land  for  the  Bureau  of  Reclamation's 
Boulder  Canyon  Project  is  hereby 
modified  to  allow  for  the  disposal,  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  90  Stat.  2756;  43  U.S.C.  1716.  The 
affected  described  land  is  identified  as 
follows: 

Gila  and  Salt  River  Meridian 
T.  21  N..  R.  21  W., 
sec  16.  alL 

The  area  described  contains  640  acre*  in 
Mohave  County. 

2.  At  9:00  a.m.  on  December  30, 1988, 
the  land  described  in  paragraph  1  will 
be  opened  to  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  The 
land  will  remain  closed  to  mining  and 
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all  forms  of  surface  entry  except 

disposal  by  exchange.  The  land  has 

been  and  will  remain  open  to  mineral 

leasing. 

Eul  E.  CJ«ldfl. 

Acting  Secretary  of  the  Interior. 

[FR  Doc  88-30132  FUed  12-29-88;  8:45  am] 

BILUNO  CODE  4310-»t-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminittration 

50  CFR  Part  681 
[Docket  No.  80476-8229] 

Western  Pacific  Crustacean  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  final  rule  to 
revise  the  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (FMP).  This  rule  amends 
the  regulations  to  better  reflect  the 
intent  of  Amendment  5  to  the  FMP  with 
respect  to  escape  vent  panels  and 
reporting  requirements. 
EFFEcrnrE  date:  January  30, 1980. 
AODflCSS:  A  copy  of  Amendment  5  may 
be  obtained  from  the  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  Street.  Suite  1406,  Honolulu, 
Hawaii  96813,  808-523-136a 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Morgan,  Southwest  Region. 
Terminal  Island,  CA,  213-514-8667;  or 
Peter  Milone.  Southwest  Region, 
Honolulu,  HI.  808-955-8831. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  5  to  the  FMP  was 
submitted  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  the  Secretary  of 
Commerce.  The  final  rule  implementing 
Amendment  5  went  into  effect  on 
January  14, 1988  (52  FR  47572.  December 
15, 1987).  Several  provisions  contained 
in  Amendment  5  relating  to  escape  vent 
panels  and  reporting  requirements  were 
omitted  from  the  proposed  rule  (52  FR 
28028,  July  27, 1987]  and  final  rule.  A 
proposed  rule  for  this  action  was 
published  on  August  18, 1988  (53  FR 
31381)  to  correct  the  discrepancies,  and 
comments  were  invited  through 
September  16. 1988.  No  comments  have 
been  received. 

The  regulations  implementing 
Amendment  5  require  that  all  lobster 
traps  used  in  the  Northwestern 


Hawaiian  Islands  (NWHI)  have  a 
minimiiiTi  of  two  escape  vent  panels  that 
meet  certain  specifications,  lie 
Amendment  also  specified  that  the  two 
panels  be  placed  opposite  each  other  in 
each  trap.  This  latter  provision  was 
omitted  from  the  proposed  and  final 
rules.  To  comply  with  the  intent  of  the 
FMP  regarding  die  configuration  of 
escape  vent  panels,  this  rule  amends  the 
regulations  to  require  that  the  panels  be 
placed  on  opposite  sides  of  each  trap. 

Amendment  5  also  provided  for  a 
number  of  changes  in  FMP  reporting 
requirements.  The  permit  application 
form  and  daily  catch  log  report  were 
amended  to  add  information  requests 
needed  for  management  of  the  lobster 
fishery.  The  requirement  for  an  annual 
processor's  report  was  eliminated  and 
the  Trip  Processing  and  Sales  Report 
was  replaced  by  a  new  form,  the  Lobster 
Report  for  Transshipment  and  Sales.  All 
the  proposed  changes  in  reporting 
requirements,  as  approved  by  the  Office 
of  Management  and  Budget  imder  the 
Paperwork  Reduction  Act,  were 
incorporated  in  the  final  rule,  except  for 
implementing  the  proposed  Lobster 
Report  for  Transshipment  and  Sales 
form.  The  new  reporting  form  is  less 
confusing  than  the  original  form  and 
better  reflects  the  current  structure  of 
the  fishery.  Accordingly,  this  rule 
amends  the  regulatory  text  to  require 
use  of  die  new  Lobster  Report  for 
Transshipment  and  Sales  in  place  of  the 
former  Trip  Processing  and  Sales 
Report 

An  additional  technical  change  to  die 
regulations  replaces  the  words  "Center 
Director"  with  the  words  "Regional 
Director"  in  55  681.4(b)(2)(xxi)  and 
681.5(b)(2)(ix)  to  accurately  reflect 
management  responsibility. 

The  word  "unobstructed"  is  added  to 
the  description  of  circular  holes  in 
escape  vent  panels  in  S  681.24(c)(1)  to 
clarify  the  Council's  original  intent  in 
Amendment  5  to  the  FMDP. 

The  measures  proposed  in 
Amendment  5  were  presented  at  a 
public  information  meeting  in  Honolulu, 
Hawaii  on  April  29, 1986  and  at  a  public 
hearing  in  Honolulu  on  May  18, 1987.  All 
lobster  fishery  permit  holders  have  been 
kept  apprised  of  the  issues  contained  in 
Amendment  5  and  were  requested  to 
offer  comments. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  measure  is  necessary  for  the 
conservation  and  management  of  the 
crustacean  fisheries  of  the  western 
Pacific  region  and  that  it  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 


The  Coimcil  prepared  an 
environmental  impact  statement  (EIS) 
for  the  original  FMP.  An  environmental 
assessment  (EA)  was  also  incorporated 
into  Amendment  5.  The  measures  to  be 
implemented  by  this  rule  were  included 
in  Amendment  5,  so  the  Assistant 
Administrator  has  concluded  that  this 
action  falls  within  the  categorical 
exclusion  identified  in  the 
environmental  review  procedures  in 
NOAA  Directives  Manual  02-10  at  5 
(b)(3)(a).  Consequendy,  no  additional 
environmental  document  has  been 
prepared.  A  copy  of  the  amendment, 
incorporating  the  EA.  and  the  FMFs  EIS 
can  be  obtained  bom  the  Council  at  the 
above  address. 

The  Under  Secretary  of  Oceans  and 
Atmosphere,  NOAA.  determined  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  present 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more. 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geograptiical 
regions.  No  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Coimsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  because  the  industry  has 
already  anticipated  the  proposed  action 
to  incorporate  measures  in  the 
regulations  for  the  correct  placement  of 
escape  vents  and  the  new  reporting 
form,  which  were  approved  under 
Amendment  5,  but  inadvertentiy  omitted 
from  the  proposed  and  final  rules.  A 
majority  of  the  industry,  if  not  all,  have 
already  complied  with  the  vent 
requirements.  Hiis  rule  contains  a 
coUection  of  information  requirement  at 
section  681.5  subject  to  the  Paperwork    . 
Reduction  Act  This  requirement  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Control  Number  0648-0214. 

The  burden  associated  with  the 
revised  reporting  requirement  will  be 
the  same  as  that  reported  in  the  final 
rule  implementing  Amendment  5  to  the 
FMP.  llie  replacement  of  the  Trip 
Processing  and  Sales  Report  with  the 
new  Lobster  Report  for  Transshipment 
and  Sales  form  will  not  change  the 
burden  hours,  and  it  will  provide  data 
essential  for  the  management  of  the 
fishery.  The  burden  had  been  calculated 
and  approved  by  OMB  as  48  hours,  or  4 
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hours  per  fishermen  (each  of  the  12 
vessels  fishing  will  incur  a  burden  of  10 
minutes  per  report  for  each  of  their  24 
trips  per  year). 

The  Council  has  determined,  and  the 
appropriate  State  and  territorial 
government  offices  have  found,  that  the 
measures  established  in  Amendment  5, 
including  the  measures  implemented  by 
this  rule,  are  consistent  to  the  maximum 
extent  practicable  with  the  approved 
coastal  zone  management  programs  of 
Hawaii  and  the  territories  of  American 
Samoa  and  Guam. 

This  rule  does  not  contain  poUcies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
James  W.  Bronnan, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  Part  681  is  amended 
as  follows: 

PART  681— (AMENDED] 

1.  The  auUiority  citation  for  50  CFR 
Part  681  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  Section  681.4,  paragraph 
(b)(2)(xxi)  is  revised  to  read  as  follows: 


S  681.4    Permits. 

***** 

(2)  *  *  * 

(xxi)  Any  other  fishery  management 
data  requested  by  the  Regional  Director. 

*        *        *        •        • 

3.  In  5  681.5,  in  paragraphs  (a)(3).  (4). 
and  (5),  the  words  'Trip  Processing  and 
Sales  Report"  are  revised  to  read 
"Lobster  Report  for  Transshipment  and 
Sales";  paragraphs  (b)(2)(x).  {b)(4), 
(l»){5).  (c)(4)(iii)  and  (iv)  are  removed; 
and  paragraphs  (b){2)(viii)  and  (ix).  (c) 
introductory  text,  (c)(3),  (c)(4) 
inti-oductory  text,  {c)(4)(i)  and  (ii)  are 
revised  to  read  as  follows: 

5  68 1 .5    Recordkeeping  and  reporting. 
***** 

(b)*** 
(2)  •  *  * 

(viii)  Number  of  octopus  and  other 
species  per  trap  deployment; 
(ix)  Any  other  fishery  management 

data  requested  by  the  Regional  Director. 

***** 

(c)  Lobster  Report  for  Transshipment 
and  Sales.  The  Lobster  Report  for 
Transshipment  and  Sales  must  contain 
the  following  information  for  all  lobsters 
taken  under  this  part: 

(1)  *  *  * 

(2)  •  *  * 

(3)  Sales  Information — 

(i)  Weight  and  revenue  from  sale  of 
spiny  lobsters  by  product  type; 


(ii)  Weight  and  revenue  from  sale  of 
sUpper  lobsters  by  product  type; 

(iii)  Weight  and  revenue  from  sale  of 
octopus  by  product  type;  and 

(iv)  Weight  and  revenue  from  sale  of 
other  fishery  products  by  product  type. 

(4)  Transshipment  Information  (for 
lobster  products  that  have  not  been  sold 
but  have  been  placed  in  storage  or 
transshipped  elsewhere  for  future 
sale) — 

(i)  Weight  of  spiny  lobsters  by  product 
type;  and 

(ii)  Weight  of  slipper  lobsters  by 
product  type. 

(4)  In  5  681.24.  paragraph  (c) 
introductory  text  and  (c)(1)  are  revised 
and  a  new  paragraph  (c)(3)  is  added  to 
read  as  follows: 

§681.24    Gear  restrictions. 

(c)  Each  lobster  trap  must  have  a 
minimum  of  two  escape  vent  panels  that 
meet  the  following  requirements: 

(1]  Panels  must  have  at  least  four 
unobstructed  circular  holes  no  smaller 
than  67  millimeters  (mm)  in  diameter 
with  centers  at  least  82  mm  apart. 
*        *        *        *        • 

(3)  Panels  must  be  placed  opposite 
one  another  in  each  ti'ap. 
***** 

[FR  Doc.  88-30025  Filed  12-29-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubSc  of  the 
proposed  issuance  of  rufes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  aile 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 
7  CFR  Part  932 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Olives 
Grown  in  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
932  for  the  1989  fiscal  year  (January 
through  December)  established  for  that 
order.  The  proposal  is  needed  for  the 
California  Olive  Conunittee  established 
under  the  order  to  incur  operating 
expenses  during  the  1989  fiscal  year  and 
to  collect  funds  during  that  year  to  pay 
those  expenses.  This  would  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
DATE:  Comments  must  be  received  by 
January  9, 1989. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2085-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  Room  2530-S,  Washington, 
DC  2009G-6456,  telephone  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  . 

This  rule  is  proposed  under  Marketing 
Order  No.  932  (7  CFR  Part  932) 
regulating  the  handling  of  olives  grown 
in  California.  The  order  is  effective 


under  the  Agricidtural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFAJ,  the 
Administrator  of  the  Agricidtural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

TTie  piuT)ose  of  the  RFA  is  to  fit 
regulatmy  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  aie 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  seven 
handlers  of  California  oUves  regulated 
under  this  marketing  order  each  season, 
and  approximately  1,390  olive  producers 
in  Cahfomia.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  Most,  but  not  all,  of  the  olive 
producers  and  none  of  the  olive 
handlers  may  be  classified  as  small- 
entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  administrative  committees 
are  handlers  and  producers  of  the 
regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 


persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g.. 
pounds,  tons,  boxes,  cartons,  eta). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  California  Olive  Committee 
unanimously  recommended  1989  fiscal 
year  expenditures  of  $1,883,290  and  an 
assessment  rate  of  $25.39  per  ton  of 
assessable  olives  shipped  under  M.O. 
932.  In  comparison.  1988  fiscal  year 
budgeted  expenditures  were  $1,627,482 
and  the  assessment  rate  was  $23.92. 
Major  expenditure  items  budgeted  for 
the  1989  fiscal  year  compared  with  those 
budgeted  in  1988  (in  parentheses)  are 
$469,540  ($435,434)  for  program 
administi-ation,  $60,000  ($51,948)  for 
production  research,  $760,000  ($540,000) 
for  consumer  advertising,  $398,500 
($494,000)  for  food  service  advertising, 
and  $195,250  ($106,100)  for  public 
relations.  The  $255,808  increase  in 
budgeted  expenditures  from  1988  is 
mainly  for  advertising  and  promotion 
activities  needed  to  market  this  year's 
larger  crop. 

An  estimated  assessment  income  of 
$1,883,938  for  the  1989  fiscal  period 
based  on  shipments  of  74,200  tons  of 
olives  will  be  utilized  to  cover  the 
proposed  expenses.  Last  year's 
shipments  totalled  57,300  assessable 
tons.  The  committee  also  unanimously 
recommended  that  excess  1988 
assessments  (about  $245,473)  be  placed 
in  its  reserve,  resulting  in  a  reserve  well 
within  the  maximum  authorized  under 
the  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 


Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  the  olive  program  need  to 
be  expedited.  The  committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjecto  in  7  CFR  Part  932 

Marketing  agreements  and  orders, 
olives,  California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  S  932.223 
be  added  as  follows: 

PART  932— OUVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  932  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  S  932.223.  is  added  to  read  as 
follows: 

§932^23    Expenses  and  assessment  rate. 

Expenses  of  $1,883,290  by  the 
California  Olive  Committee  are 
authorized,  and  an  assessment  rate  of 
S25.39  per  ton  of  assessable  olives  is 
established,  for  the  fiscal  year  ending 
December  31. 1989.  Unexpended  funds 
from  the  1988  fiscal  year  may  be  carried 
over  as  a  reserve. 

Dated:  December  27, 1988. 
William  |.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricultural  Marketing 
Service. 

:rR  Doc.  88-30131  Filed  12-29-88;  8:45  am) 
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7  CFR  Part  985 
IFV-89-001PR] 

Spearmint  OH  Produced  In  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  ttie  1989-90  Mariceting 
Year 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West  by  class,  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers  during  the  1989- 
90  marketing  year,  which  begins  June  1. 
1989.  This  proposed  action  is  taken 
under  the  marketing  order  for  spearmint 


oil  produced  in  the  Far  West  in  order  to 
avoid  extreme  fluctuations  in  supplies 
and  prices  and  thus  stabilize  the  market 
for  spearmint  oil.  This  action  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  which  is  responsible  for  local 
administration  of  the  order. 
date:  Comments  due  January  30, 1989. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  Room 
2085-S,  P.O.  Box  96456.  Washington.  DC 
20090-6458.  Comments  should  reference 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
working  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter.  Marketing 
Specialist  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  Room 
2525-S.  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPt^MENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  985.  as 
amended  (7  CFR  Part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

The  Far  West  spearmint  oil  industry  is 
characterized  by  primarily  small 
producers  whose  farming  operations 
generally  involve  more  than  one 
commodity  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 


spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 
West  primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  under 
the  marketing  order).  Spearmint  oil  is 
also  produced  in  the  Midwest  and  Great 
Plains.  The  production  area  covered  by 
the  marketing  order  normally  accounts 
for  more  than  75  percent  of  U.S. 
production  of  spearmint  oil. 

The  Committee  reports  that  there  are 
approximately  9  handlers  and  253 
producers  of  spearmint  oil  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West  Of  the  253 
producers,  160  producers  hold  "Class  1" 
(Scotch)  oil  allotment  base  and  136 
producers  hold  "Class  3"  (Native)  oil 
allotment  base.  As  of  June  1, 1986,  the 
producers'  allotment  base  ranged  from 
667  to  181.902  pounds  for  Scotch  oil  and 
from  290  to  124,346  pounds  for  Native 
oil.  The  average  total  allotment  base 
held  is  10,413  pounds  and  13,539  pounds 
for  Scotch  and  Native  oils,  respectively. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Adminisb-ation  (13  CFR  121.1)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  Far  West  spearmint  oil 
producers  and  handlers  may  be 
classified  as  small  entities. 

This  proposed  rule  would  establish 
salable  quantities  of  706,742  pounds  and 
781,092  pounds,  respectively,  for  Scotch 
and  Native  spearmint  oils  produced  in 
the  Far  West  and  allotment  percentages 
of  42  percent  for  both  oils.  This 
proposed  action  would  limit  the  amount 
of  spearmint  oil  that  may  be  purchased 
from  or  handled  for  producers,  by 
handlers,  during  the  1989-90  marketing 
year,  which  begins  June  1, 1989.  Such 
salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  order's  inception 
in  1980.  The  establishment  of  salable 
quantities  and  allotment  percentages 
would  be  likely  to  result  in  the 
production  of  less  than  half  of  the  total 
allotment  base  available  for  production 
of  spearmint  oil.  However,  the  amounts 
recommended  for  sale  are  based  on 
average  sales  levels  over  the  past  seven 
years,  and  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
needs  which  may  develop  can  be  more 
than  satisfied  by  current  reserve  stocks. 
In  addition,  those  producers  who 
produce  more  than  their  annual 
percentage  of  allotment  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  a  deficiency  in  spearmint  oil 
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production,  or  »uch  excess  spearmint  oil 
may  be  placed  into  reserve  stocks. 

llu's  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 
producers  and  handlers  resnlting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  &om 
improved  returns. 

The  salable  quantities  and  allotment 
percentages  were  recommended  by  the 
Committee  at  its  September  21. 1988, 
meeting. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1989-90  marketing 
year,  which  begins  June  1. 1389,  is  based 
upon  recommendations  of  the 
Committee  and  the  following  data  and 
estimates: 

(1)  "Class  1"  (Scotch]  Spearmint  Oil. 

(A)  Estimated  carryin  on  June  1, 
1989—16.892  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1989-90  marketing 
year,  based  on  an  average  of  producer 
sales  for  the  past  seven  marketing  years, 
beginning  with  the  1980-81  marketing 
year  through  the  1986-87  marketing  year 
(minus  23,419  pounds)  * — 718,000 
pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1990—0  pounds. 

(D)  Salable  quantity  required  horn 
1989  regulated  production  * — 701,108 
pounds. 

(E)  Total  allotment  bases  for  Scotch 
oil — 1,882,719  pounds. 

(F)  Computed  allotment  percentage — 
41.8  percent. 

(C)  The  Committee's  recommended 
salable  quantity — ^706,742  pounds. 

(H)  Recommended  allotment 
percentage— 42  percent. 

(2)  "Class  3"  (Native)  Spearmint  Oil. 

(A)  Estimated  carryin  on  |une  1. 
1989— 4a000  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1989-90  marketing 
year,  based  on  an  average  of  producer 
sales  for  the  past  seven  marketing  years, 
beginning  with  the  1980-81  marketing 


■  The  Mven  year  avarage  of  lales  was  741.41S 
poundf .  The  higli  y^mn  average  appttniBately 
50.000  pouiula  above  the  «even  year  average  and  the 
low  yt^ars  average  a^jproximately  50.000  pounds 
below  the  leven  year  avera;^.  Taking  mto 
consideratkni  the  cydical  demand  fcr  Scotch 
spearminl  oii  over  the  pa»(  years,  the  committee 
determined  that  it  wa»  appropriate  to  reduce  the 
estimated  trade  demand  for  ttie  1988-90  marketing 
year  by  23.419  potmds. 

*  In  past  years,  the  Committee  has  considered 
production  of  lOOiiXXl  pounds  from  South  Dakota  in 
its  compulation  of  the  Scotch  salabie  quantity. 
Xowever,  this  year,  the  Committee  has  determined 
that  the  South  Dakota  production  does  not  directly 
affect  the  marketing  of  Far  West  Scotch  spearmint 
oil.  Therefore.  South  Dakota  production  was  not 
included  m  the  compvlalioa  of  trade  demand  and 
salable  quantity  this  year. 


year  through  the  1966-87  marketing  year 
(minus  50,000  pounds)  '—818,266 
pounds. 

(C)  Recommended  desiraUe  carryout 
on  May  31. 1990 — 0  pounds. 

(D)  SalaMe  quantity  required  from 
1989  production — ^778,226  pounds. 

(E)  Total  allotment  bases  for  Native 
oil — ^1  J60i743  pounds. 

(F)  Computed  anotment  percentage — 
41.8  percent. 

(G)  The  Committee's  recommended 
salable  quantity — 781,902  pounds. 

(H)  Recommended  allotment 
percentage — 42  percent. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  Airing  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 
Pursuant  to  the  (Mrler,  the  Committee 
may  issue  additional  allotment  base  to 
both  new  and  existing  producers  for 
each  marketing  year  (7  CFR  985.51(b)). 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales  and 
provides  spearmint  oil  producers  with 
information  on  the  amount  of  oil  whidi 
should  be  produced  f(»  next  season. 
Spearmint  oil  has  an  extremely 
ineleastic  demand  and  excess 
production  normally  is  placed  into  the 
industry's  reserves.  Current  reserves  are 
equal  to  about  35  percent  of  the  volume 
of  Scotch  spearmint  oil  and  110  percent 
of  the  volimie  of  Native  spearmint  oil 
utilized  by  the  market  on  a  yearly  basis. 
These  reserve  stodcs  are  si^dent  to 
meet  any  unanticipated  marketing 
opportunities  in  the  coming  season. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Snl^acts  in  7  CFR  Part  985 

Far  West  Marketing  agreements  and 
orders,  ^;>earmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  proposed  to 
be  amended  as  follows: 


PART  M6-«PEARyMT  OH. 
PRODUCED  M  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  965  continues  to  read  as  foCows: 

Auftoritr  Sees.  1-19. 4S  SteL  31.  as 
aiaended:  7  U.&a  601-674. 

2.  Add  a  new  1 985.209  under 
Subpart — Salabie  Quantities  and 
Allotment  Percentages  to  read  as 
fonowK 

Subpart— Salable  Quantities  and 
Allotment  P«rc«ntagM 


'  The  seven  year  average  sales  waa  I 
pounds.  The  1987-88  level  of  745^777  pounds  was 
below  the  seven  year  average  and  could  l>e 
followed  by  another  low  year,  Actnal  movarieni  to 
date  has  not  bean  al  more  than  average  levels. 
Based  on  this,  the  Committee  used  a  aewao  year 
average  but  reduced  this  average  by  50,000  pounds. 


S9«5.aM 

percantagM— 1989-90  mariwMno  yaar. 

The  salable  quantity  and  allotment 
percentage  for  each  diass  of  spearmint 
oil  during  the  marketing  year  which 
begins  June  1, 1989,  shall  be  as  follows: 

(a)  "Class  1"  (Scotch)  oil— a  salable 
quantity  of  706,742  pounds  and  an 
allotment  percentage  of  42  percent 

(b)  "Class  3"  (Native)  oil— a  salable 
quantity  of  781,092  pounds  and  an 
allotment  percentage  of  42  percent 

Dated:  December  27, 1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  88-30070  Filed  12-29-88:  S:45  am) 
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7  CFR  Part  1097 
[DA-89-009I 

Milk  In  the  Memphis,  TN, 
Marketing  Area;  NoUes  of  Propo— d 
Termination  of  Certain  Provialon  of  ttie 
Order 

aqcncy:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  termination  of  rule. 

SMMlAflv:  This  notice  invites  public 
comments  on  a  proposal  to  terminate 
the  portion  of  the  fluid  milk  plant 
definition  of  the  Memphis  ordo*  relating 
to  pool  supply  plants.  The  termination 
was  requested  by  Mid-America 
Dairymen,  Inc.  (Mid-Am),  a  cooperative 
association  that  is  continuing  to  make 
supplemental  shipments  of  milk  to  meet 
the  increased  fluid  milk  needs  of 
Memphis  distributing  plants.  The  supply 
that  Mid-Am  has  available  to  meet  the 
greater  need  for  milk  in  fluid  uses  by 
such  Memphis  handlers  is  milk  received 
at  the  cooperative's  plants  whidi  handle 
reserve  milk  supplies  associated  with 
distributing  i^ants  that  are  regulated 
under  other  Federal  order  mariiets.  Mid- 
Am  contends  that  the  level  of  shipments 
needed  by  sudi  handlers  could  result  in 
Mid-America's  plants  and  the 
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associated  milk  supplies  becoming 
regulated  under  the  individual-handler 
pool  Memphis  order.  Mid-Am  contends 
that  such  a  regulatory  change  would 
result  in  a  reduction  of  returns  to  its 
member-producers  and  disrupt  their 
normal  association  with  cAher  Federal 
orders,  Mid-Am  also  claims  that  the 
termination  would  allow  the  reserve 
milk  supplies  and  supplemental 
shipments  for  fluid  milk  needs  to 
continue  to  be  regulated  under  the 
orders  with  which  the  milk  is  currently 
associated  and  facilitate  making 
sufflcient  supplies  of  milk  available  to 
Memphis  distributing  plants  for  fluid 
use. 

DATE:  Comments  are  due  on  or  before 
January  8. 1989. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  USDA/ AMS,  Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  South  Building.  P.O.  Box 
96456,  Washington,  DC  20000-8456. 
FOR  FURTHER  INFORMATION  CONTACT 

John  F.  Borovies,  Marketing  ^jecialist, 
USDA/AMS,  Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202)  447-2089. 
SUPPtXMENTARV  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  801- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  e05(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  for  the 
market  which  is  the  primary  outlet  for 
their  milk  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  801-674),  the 
termination  of  the  following  provision  of 
the  order  regulating  the  handling  of  milk 
in  the  Memphis,  Tennessee,  mariceting 
area  is  being  considered: 

In  S  1097.7,  paragraph  (b)  in  its 
entirety. 

All  persons  who  want  to  send  written 
data,  views  or  ailments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  USDA/AMS.  Dairy 
Division,  Order  Formulation  Branch. 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20060-6456.  by 


the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  ne«ded  to  complete  the 
required  procedures  and  include  January 
1989  in  the  termination  period. 

The  comments  that  are  sent  will  be 
made  a  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.279(b)). 

Statement  of  Consideiation 

The  proposal  would  terminate  on 
January  1, 1989,  that  portion  of  the  fluid 
milk  plant  definition  that  relates  to  a 
pool  supply  plant.  The  provision  has 
been  suspended  on  three  prior 
occasions;  October-December  1986, 
March-December  1987,  and  January- 
December  1988.  The  Memphis  order 
regulates  any  plant  that  ships  in  excess 
of  70,000  pounds  of  milk  to  fully 
regulated  distributing  plants  during  the 
month. 

The  termination  was  requested  by 
Mid-America  Dairymen.  Inc.  (Mid-Am). 
a  cooperative  association  that  is  making 
supplemental  shipments  of  milk  to  meet 
increased  fluid  milk  needs  of  plants 
regulated  under  the  Memphis  order. 
Mid-Am  indicates  that  the  shipments  to 
such  handlers  continue  to  be  made  and 
are  expected  to  be  necessary  throughout 
1989. 

Mid-Am  indicates  that  the  most 
feasible  supply  that  it  has  available  to 
meet  the  continuing  fluid  milk  needs  of 
Memphis  handlers  is  located  in  the 
heavy  milk  production  area  of 
southwest  Missouri.  However,  milk  in 
such  area  is  associated  with  Mid-Am's 
plants  that  are  regulated  under  the 
Southern  niinois-Eastem  Missouri. 
Southwest  Plains,  or  Texas  Federal 
order.  These  plants  are  qualified  for 
pool  status  under  the  respective  orders 
either  on  the  basis  of  shipments  from  the 
plant  to  distributing  plants  or  on  the 
basis  of  Mid-Am's  marketwide 
performance  in  supplying  milk  to 
distributing  plants.  Mid-Am  contends 
that  shipments  from  such  plants  could 
result  in  the  regulation  of  one  or  more  of 
its  plants  under  the  Memphis  order. 

Mid-Am  claims  that  since  the 
Memphis  order  provides  for  individual- 
handler  pooling,  regulation  of  any  such 
plant  imder  that  order  would  result  in  a 
reduction  of  returns  to  Mid-Am's 
producers  since  the  reserve  milk 
supplies  of  the  other  markets  would  also 
shift  regulation.  Thus.  Mid-Am  contends 
that  termination  action  is  needed  to 
permit  the  continued  pooling  after  1988 
of  the  reserve  milk  supplies  under  the 
orders  with  which  such  milk  is  currently 
associated  and  to  facilitate  making 


sufficient  supplies  of  milk  available  to 
Memphis  handlers  for  fluid  use. 

Mid-Am  has  been  relying  on  the 
southwest  Missouri  production  area  to 
supply  Memphis  handlers  since 
September  1986.  A  shift  m  the  regulation 
of  such  plants  has  been  avoided  by  a 
suspension  of  the  Memphis  provision 
relating  to  pool  supply  plants  during 
October-December  1986,  March- 
December  1987  and  January-December 
1988  and  by  alternating  the  plants  from 
which  milk  is  shipped  to  Memphis 
distributing  plants  in  the  months  the 
provision  was  not  suspended.  Proponent 
anticipates  that  a  greater  and  continuing 
reliance  on  such  milk  supplies  will  be 
necessary  for  an  extended  period  of 
time  after  the  expiration  of  the  current 
suspension.  For  this  reason,  the 
cooperative  association  has  requested 
that  the  provision  be  terminated 
effective  January  1. 1989. 

List  of  Sid}j«cts  fai  7  CFR  Part  1897 

Milk  mariceting  orders.  Milk.  Dairy 
products. 

PART  1097— (AMENOCOl 

The  authority  citation  for  7  CFR  Part 
1097  continues  to  read  as  follows: 

Authority:  Sees,  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C,  601-674. 

Signed  at  Washington.  DC  on  December 
23.1988. 
Kennetfa  A.  CiBM. 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

[FR  Doc  88^30073  Filed  12-29-88:  8:45  am] 
Bll  I  tM  ODOC  S41 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  44 

ISO-223] 

Visas:  Documentatton  of  Immlorants 
Under  Section  3  of  Pub.  L  100-658 

AOENCV:  Bureau  of  Consular  Affairs 
DOS. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would  add 
a  new  Part  44  in  order  to  implement 
section  3  of  Pub.  L  100-658,  Section  3(a) 
provides  for  the  issuance  of  10,000 
immigrant  visas  per  year  during  Fiscal 
Years  1990  and  1991  to  aliens  selected  at 
random  from  among  those  natives  of 
"under-represented  countries"  as 
defined  in  section  3(e),  under  a 
procedure  established  by  section  3(b). 
This  rule  would  favorably  affect  a 
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specific  class  of  intending  immigrants 
who  would  benefit  from  a  separate 
annual  numerical  limitation  of  10,000 
during  fiscal  years  1990  and  1991. 
DATE  Written  comments  must  be 
received  in  duplicate  on  or  before 
January  27, 1989. 
AOORUS:  Cornelius  D.  Scully,  III, 
Director.  Office  of  Legislation, 
Regulations  and  Advisory  Assistance, 
Visa  Office,  Department  of  State, 
Washington,  DC,  20520. 
TON  nmTHCII  MTONMATION  CONTACT. 
Cornelius  D.  Scully,  m  (202)  663-1184. 
SUPPUUMENTARV  intommation:  Section  3 
of  Pub.  L  100-658  establishes  a  separate 
annual  numerical  limitation  of  10,000  per 
year  for  Fiscal  Years  1990  and  1991. 
Usage  of  the  immigrant  visa  numbers 
authorized  by  section  3  is  not  subject  to 
the  world-wide  annual  limitation  of 
270,000  set  forth  in  section  201(a)  of  the 
Immigration  and  Nationality  Act  (INA), 
but  is  subject  to  the  foreign  state 
limitation  set  forth  in  INA  202(a). 

Aliens  entitled  to  compete  for 
immigrant  visa  numbers  under  section  3 
are  aliens  who  are  natives  of  "under- 
represented  countries",  as  defined  in 
section  3(e).  An  "under-represented 
country"  is  a  foreign  state  natives  of 
which  used  "less  than  25  percent  of  the 
maximum  number  of  immigrant  visas 
otherwise  available  to  it  in  *  *  *"  fiscal 
year  1988.  NP-5  visa  numbers  are  not 
counted  in  determining  which  countries 
were  "under-represented."  Under  INA 
202(a)  no  more  than  20,000  immigrant 
visa  numbers  may  be  made  available  to 
natives  of  any  single  foreign  state  in  any 
fiscal  year.  There  are  at  this  time  175 
independent  countries  and  other  areas 
which  meet  the  definition  of  "foreign 
state"  set  forth  in  INA  101(a)(14).  A  list 
of  foreign  states,  as  so  defined,  is 
contained  in  Exhibit  I  to  22  CFR  42.12, 
Volume  9,  Visas,  Part  III.  Immigrant, 
Foreign  Affairs  Manual.  Visa  Office 
records  of  immigrant  visa  number  usage 
during  Fiscal  Year  1988  reflect  that  5,000 
or  more  immigrant  visa  niunbers  were 
used  by  natives  of  only  thirteen  foreign 
states— China-mainland  bom;  China- 
Taiwan  bom:  Colombia:  the  Dominican 
Republic;  El  Salvador,  the  United 
Kingdom;  Guyana;  Haiti;  India;  Jamaica; 
Korea:  Mexico:  and  the  Philippines. 
Thus,  natives  of  162  foreign  states  will 
be  eligible  to  compete  for  visa  numbers 
under  section  3  of  Pub.  L.  10O-658. 

As  was  the  case  with  respect  to 
section  314  of  Pub.  L  99-603,  the  so- 
called  "NP-5"  program,  section  3  of  Pub. 
L 100-658  provides  that  visas  shall  be 
made  available  to  qualified  immigrants, 
but  then  goes  on  to  exempt  aliens 
applying  under  section  3  from  the 
requirements  of  INA  212(a)(14),  the 


labor  certification  requirements.  The 
exemption  of  these  aliens  from  INA 
212(a)(14)  nullifies  the  currently 
applicable  regulations  concerning 
qualifying  for  nonpreference  immigrant 
status. 

Section  3  contains  no  provision  for 
establishing  qualifications,  as  was  the 
case  with  respect  to  section  314.  Thus, 
the  Department  is  left  with  no 
alternative  but  to  provide  that  an  alien 
may  qualify  for  consideration  by  the 
submission  of  a  writing  in  which  the 
alien  indicates  a  desire  to  compete  for 
immigration  and  lists  his  or  her  name, 
date  and  place  of  birth,  current  mailing 
address,  the  location  of  the  consular 
office  nearest  to  the  alien's  place  of 
residence  or,  if  currently  in  the  United 
States,  last  place  of  foreign  residence 
prior  to  entry,  and  the  name,  date  and 
place  of  birdi  of  the  alien's  spouse  and 
children,  if  any. 

Section  3  appears  to  provide  for 
making  the  auUiorized  visas  available  in 
a  previously  untried  manner — at 
random.  Section  3  specifies  that  visas 
shall  be  made  available  "in  the  same 
manner  as  visa  numbers  are  made 
available  to  qualified  immigrants  under 
INA  203(a)(7).  except  that  such  visas 
shall  be  made  available  strictly  in  a 
random  order  *  *  * ."  INA  202(a)(7) 
specifies  that  visas  shall  be  made 
available  to  qualified  aliens  "strictly  in 
the  chronological  order  in  which  they 
qualify."  Considering  that  it  is  not 
possible  to  make  visas  available  both 
"strictly  in  chronological  order"  and 
"strictly  in  a  random  order."  the 
Department  believes  that  the  Congress 
intended  that  the  visas  provided  for  in 
section  3  of  Pub.  L  100-658  be  made 
available  strictly  in  a  random  order. 

Accordingly,  the  Department  is 
proposing  a  procedure,  set  forth  in 
proposed  Part  44,  §  44.4.  for  that 
purpose. 

Section  3  also  provides  that  an  alien 
may  submit  only  one  "petition"  for 
consideration  under  the  program  and 
submission  of  more  than  one  "petition" 
will  void  all  "petitions"  submitted  by  the 
alien.  This  provision  requires  several 
comments.  First,  the  Department  does 
not  envision  creating  and  distributing  a 
"petition"  form  for  registration  under 
this  program.  Since  there  are  no 
substantive  requirements  for 
qualification,  as  explained  above,  the 
basic  information  described  above  will 
be  sufficient  for  that  purpose.  Because  of 
difficulties  experienced  under  the  "NF- 
S'' program  in  deciphering  applicants' 
handwriting  and  because  of  the  world- 
wide scope  of  section  3.  the  Department 
proposes  to  require  that  all  applications 
be  typewritten  and  in  the  Roman 
alphabet  The  Department  therefore 


proposes,  in  S  44.1,  to  define  the  word 
"petition"  for  the  purposes  of  this  Part 
as  any  typewritten  document  using  the 
Roman  alphabet  and  containing  the 
information  previously  described.  For 
purposes  of  identificaiton,  the 
Department  also  proposes  to  require 
that  each  applicant  affix  a  photograph  of 
himself  or  herself,  and  of  the  spouse  and 
each  child,  if  any.  to  the  typewritten 
document.  The  photograph  must  be  of 
the  type  normally  submitted  by 
nonimmigrant  visa  applicants — 1  and 
W  square,  recent  full-face  likeness 
against  a  light  background. 

Second,  in  order  to  facilitate 
enforcement  of  the  one  petition  per  alien 
requirements,  the  Department  proposed 
to  require  that  each  alien  submitting  a 
petition  write  on  the  outside  of  the 
envelope,  in  the  manner  of  a  retiun 
address,  his  or  her  exact  name  and 
current  mailing  address,  as  given  in  the 
document  contained  in  the  envelope. 

In  processing  mail  received  during  the 
application  period  (discussed  below), 
the  Department  proposes  not  to  open 
any  envelopes  until  after  the  random 
selection  has  been  made.  Each  envelope 
will  be  examined  to  ensure  that  the 
name  and  return  address  appear  on  the 
outside  thereof.  Envelopes  not  so 
marked  will  be  discarded  without 
further  consideration.  Envelopes  bearing 
the  name  and  return  address  will  be 
numbered  to  assign  a  number  to  each 
and  will  be  stored  in  order  of  the 
assigned  numbers  to  facilitate  retrieval. 
Once  all  envelopes  have  been 
numbered,  numbers  will  be  selected  at 
random,  manually,  mechanically,  or 
electronically,  the  envelopes  bearing 
those  numbers  will  be  retrieved  and 
opened,  and  the  selected  applicants 
appropriated  notified.  As  a  further 
measure  against  multiple  applications, 
should  the  selection  process  reveal  two 
or  more  applications  by  any  alien,  all 
will  be  discarded  and  additional 
numbers  will  be  selected  at  random  in 
replacement. 

The  Department  does  not  contemplate 
returning  applications  to  applicants  at 
any  point.  Rather,  the  Department 
contemplates  that  tmselected 
applications  would  be  retained, 
unopened,  for  an  appropriate  period  (not 
less  than  six  months)  and  thereafter 
destroyed. 

The  Department  contemplates  an 
application  period  lasting  for 
approximately  one  month,  with 
"petitions"  mailed  to  a  single  processing 
facility  through  a  post  office  box  mailing 
address,  as  was  done  with  the  NP-5 
registrations.  Because  of  the  nature  of 
the  proposed  random  selection  system, 
in  which  unopened  envelopes  will  be 


selected  at  random,  it  is  also  necessary 
to  require  that  only  one  application  be 
included  in  any  single  envelope.  Section 
44.4  of  this  Part  describes  this 
procedure,  but,  it  will  be  noted,  contains 
neither  the  exact  dates  of  the 
apphcation  period  nor  the  exact  post 
office  box  mailing  address  to  which 
"petitions"  should  be  mailed. 
For  planning  purposes,  the 
Department  envisions  that  the 
application  period  should  be  no  later 
than  the  month  of  April  1989.  An 
application  period  later  in  the  Fiscal 
Year  (FY)  than  April  would  not  allow 
sufficient  time  to  ensure  that  there 
would  be  applicants  ready  for  final 
action  on  their  applications  (visa 
issuance  or  refusal)  at  the  beginning  of 
FY  1990.  The  Department  believes  it  to 
be  important  that  implementation  of 
section  3  be  timed  so  as  to  create  the 
least  possible  disruption  in  other 
consular  processes.  Timing 
implementation  as  described  above 
would  ensure  an  even  monthly 
processing  of  selected  applicants 
throughout  the  fiscal  year. 

The  requirement  that  visas  be  made 
available  "strictly  in  a  random  order" 
effectively  eliminates  the  use  of 
chronological  order  at  any  stage  in  the 
processing  of  the  selected  applications. 
Under  the  immigrant  visa  procedures 
which  implement  the  Immigration  and 
Nationality  Act.  there  are  two  separate 
steps  in  the  process  which  are  governed 
by  the  statutory  requirement  for 
consideration  of  applications  in 
chronological  order.  The  first  step  is  the 
sending  of  notifications  (referred  to  as 
Packet  3)  to  individual  applicants  to 
initiate  the  administrative  steps  leading 
to  final  action  (visa  issuance  or  refusal). 
Such  notifications  are  sent  to  the 
applicants  in  chronological  order.  When 
an  applicant  completes  the  required 
administrative  steps,  the  applicant  is 
said  to  be  "documentarily  qualified." 
Each  month  every  immigrant-visa- 
issuing  office  submits  to  the  Visa  Office 
a  report  of  the  number  of  documentarily 
qualified  applicants  by  foreign  state, 
preference  class  and  priority  date.  Each 
month,  immigrant  visa  numbers  are  then 
allocated,  within  the  applicable 
numerical  limitations,  to  those 
applicants  in  strict  chronological  order 
of  their  priority  dates. 

The  requirement  of  section  3(b)  that 
visas  be  made  available  to  applicants 
under  section  3  "strictly  in  a  random 
order"  eliminates  the  possibility  that 
either  the  sending  of  the  initial 
notifications  of  the  achial  allocation  of 
immigrant  visa  numbers  can  be 
accomplished  on  a  chronological  basis. 


The  identity  of  the  applicants  to  wiiom 
the  initial  notifications  are  to  be  sent 
will  be  determined  by  the  random 
selection  process  proposed  in  {  44.4(b) 
of  this  Part. 

There  remains  the  question  of  what 
basis  to  use  for  the  allocation  of 
immigrant  visa  numbers  for  a  given 
month  when,  as  will  certainly  be  the 
case  from  time  to  time,  the  number  of 
documentarily  qualified  applicants 
exceeds  the  amount  of  immigrant  visa 
numbers  available  for  allocation  for  that 
month.  After  consideration  of  this 
question,  the  Department  has  concluded 
that  the  order  in  which  the  applicants 
are  selected  initially  will  fix  the  order  of 
consideration  for  immigrant  visa  number 
allocation  when  that  step  in  the 
processing  occurs.  Thus,  the  first 
applicant  selected  in  the  initial  selection 
will  receive  the  rank  order  number  one. 
the  second  rank  order  number  two.  etc. 
throughout  the  selection  process.  When 
consular  offices  periodically  report 
documentarily  qualified  applicants 
ready  for  final  action,  they  will  report 
the  applicants  by  rank  order  number. 
Immigrant  visa  numbers  will  be 
allocated  for  use  by  the  reported 
applicants  in  rank  order  as  far  as  the 
numerical  limitations,  annual  and 
monthly,  permit 

It  will  thus  be  seen  that  the  rank  order 
number  system  described  above  will 
serve  the  same  purpose  in  the 
administration  of  section  3  of  Pub.  L. 
100-658,  as  the  chronological  priority 
date  system  serves  in  the  adniinistration 
of  the  numerical  limitations  under  the 
INA.  The  Department  contemplates  that, 
during  the  life  of  section  3,  the  monthly 
Visa  Office  Bulletin  on  immigrant  visa 
availability  would  include  the  rank 
order  number  reached  under  section  3. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Sub|ects  in  22  CFR  Part  44 

Aliens,  Immigration,  Nonpreference 
immigrants.  Visas. 

In  view  of  the  foregoing.  Tide  22.  Code 
of  Federal  Regulations,  would  be 
amended  by  adding  Part  44  to  Chapter  I, 
Subchapter  E — ^Visas,  to  read: 

PART  44— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  SECTION  3 
OF  PUB.  L  100-658. 

Sec 

44.1  General. 

44.2  Definitions. 


Sec. 

44.3  Registration  of  applicants. 

44.4  Selection  and  processing  of  registrants. 

44.5  Control  of  numerical  Umitatioa. 

44.6  Eligibitity  to  receive  a  yisa. 
Authority:  Sec  104,  66  Stet.  174.  8  U.S.C 

1104:  Sec.  109(b)(1),  91  Stat  847:  &!C  314, 100 
Stat  3356,  B  U.S.C  1153  Note:  Sec.  3. 102  Stat 
3908.  8  U.S.C  1101  Note. 

944.1  General. 

Except  as  specifically  provided  in  this 
Part,  the  provisions  of  the  INA,  as 
amended,  and  of  Parts  40  and  42  of  this 
chapter  shall  apply  to  application  for. 
consideration  of,  and  issuance  or  refusal 
of,  inunigrant  visas  under  section  3  of 
Pub.  L.  100-658. 

544.2  Deffnftions. 

The  following  definitions  shall  be 
applicable  to  this  Part: 

(a)  "Petition"  shall  mean  any 
typewritten  document  using  the  Roman 
alphabet  and  containing  the  name  of  the 
alien,  the  alien's  date  and  place  of  birth, 
the  alien's  current  mailing  address,  the 
location  of  the  consular  office  nearest  to 
the  alien's  residence  abroad  or,  if  the 
alien  is  in  the  United  States,  to  the 
alien's  last  residence  abroad  prior  to 
entry  into  the  United  States,  and  the 
name,  date  and  place  of  birth  of  the 
alien's  spouse  and  child  or  children  (if 
any),  to  which  shall  be  affixed  a 
photograph  of  the  alien  (and  of  the 
alien's  spouse  and  each  child,  if  any)  1 
and  V4'  square  showing  a  recent  full- 
face  likeness  against  a  light  backgroimd. 

(b)  "Under-represented  country"  shall 
mean  any  foreign  state,  as  defined  in 
.section  101(a)(14)  of  the  Immigration  and 
Nationality  Act  as  amended,  natives  of 
which  used  less  than  5.000  immigrant 
visa  numbers  under  INA  203(8)  during 
Fiscal  Year  1988.  Immigrant  visa 
numbers  used  by  aliens  under  section 
314  of  Pub.  L.  99-603  during  Fiscal  Year 
1988  shall  not  be  counted  for  thi^ 
purpose.  Usage  of  immigrant  visa 
numbers  by  foreign  states  shall  be 
determined  from  the  records  of  the  Visa 
Office  of  the  Department  of  State.  For 
the  purposes  of  this  Part  a  dependent 
area,  as  defined  in  22  CFR  40.1(1).  shall 
be  considered  to  be  a  part  of  its 
governing  foreign  state. 

S  44. 3    RsQlstratlon  of  applicants. 

(a)  Limitations  on  registration.  An 
alien  shall  not  be  eligible  to  register 
imder  this  section  imless  the  alien  is  a 
native  of  an  under-represented  country 
as  defined  in  5  44.2(b)  of  this  Part- 
Petitions  from  aliens  seeking  to  register 
will  be  accepted  only  from  (to  be 
determined),  1989  until  (to  be 
determined).  1989.  Applications  received 
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before  or  after  those  dates  will  not  be 
considered.  If  the  Department  thereafter 
determines  that  it  is  necessary  to 
establish  a  further  period  for  registration 
in  order  to  ensure  that  the  number  of 
qualiHed  applicants  is  sufflcient  to 
permit  allocation  of  all  immigrant  visa 
numbers  authorized  by  section  3  of  Pub. 
L  100-658.  the  Department  will  so 
provide  by  Public  Notice  in  the  Federal 
Register. 

(b)  Place  of  registration.  An  alien  who 
is  a  native  of  an  under-represented 
country  who  desires  to  register  as  an 
applicant  for  a  visa  under  section  3  of 
Pub.  L  100-658  shall  submit  a  petition  in 
a  separate  envelope  by  mail  to:  (to  be 
determined).  Petitions  shall  not  be 
accepted  for  this  purpose  by  any  means 
other  than  by  mail  nor  at  any  address 
other  than  the  one  speciHed  in  the 
preceding  sentence.  All  applications 
shall  be  submitted  by  regular  domestic 
or  international  surface  or  airmail. 
Applications  submitted  by  any  means 
requiring  any  form  of  written 
acknowledgement  or  confirmation  of 
receipt  will  not  be  given  consideration. 
All  envelopes  submitted  for  this  purpose 
shall  bear  on  the  outside  thereof,  clearly 
typewritten  and  in  the  Roman  alphabet, 
the  name  and  ciurent  mailing  address  of 
the  applicant  as  they  are  typed  on  the 
petition  contained  therein. 

(c)  Derivative  registration.  A  petition 
submitted  in  accordance  with  §  44.3  (a) 
and  (b)  shall  be  considered  to  include 
automatically  the  spouse  or  child  of  the 
applicant  whether  or  not  such  spouse  or 
child  is  named  in  the  petition,  if.  in  the 
case  of  a  spouse,  the  marriage  to  the 
applicant  took  place  prior  to  the 
applicant's  admission  to  the  United 
States  for  permanent  residence,  or.  in 
the  case  of  a  child,  the  child  is  the  issue 
of  a  marriage  which  took  place  prior  to 
the  applicant's  admission  to  the  United 
States  for  permanent  residence. 

S44.4    Selection  md  processing  of 
registrants. 

(a)  Selection.  All  envelopes  received 
at  the  mailing  address  speciHed  in 
S44.3(b)  during  the  period  specified  in 
S  44.3(a)  and  bearing  the  name  and 
address  of  the  petitioner  as  specified  in 
S  44.3(b)  shall  be  assigned  a  number  in 
order  of  receipt.  Envelopes  received 
prior  or  subsequent  to  the  speciHed 
period  and  those  not  bearing  the  name 
and  mailing  address  of  the  petitioner 
shall  be  discarded.  Upon  completion  of 
the  numbering  of  all  envelopes,  a 
quantity  of  numbers  sufficient  to  permit 
the  processing  and  issuance  of  all 
immigrant  visas  authorized  under 
section  3  of  Pub.  L 100-658  shall  be 
selected  at  random,  manually, 
mechanically  or  electronically,  as  the 


Department  shall  determine.  Any  alien 
who  submits  more  than  one  petition  for 
tills  purpose  shall  be  disqualified  &om 
consideration  for  registration  or 
selection  under  this  section. 

(b)  Processing.  Upon  selection  of  the 
envelopes  pursuant  to  the  provisions  of 
S  44.4(a),  the  envelopes  shall  be  opened 
and  the  applicant  assigned  a  rank  order 
number  based  upon  the  order  in  which 
his  or  her  envelope  was  selected  at 
random.  The  information  concerning  the 
applicants  selected,  including  the 
applicant's  rcmk  order  number,  shall  be 
transmitted  to  the  consular  office  named 
in  the  petition.  Thereafter,  the  consular 
officer  shall  process  the  application  in 
accordance  with  the  appUcable 
provisions  of  Part  42  of  this  chapter  and 
S  44.5  and  5  44.6  of  this  Part. 

§  44.  S    Control  of  numerical  llmltatloa 

(a)  Centralized  control.  Centralized 
control  of  the  numerical  limitation 
specified  in  section  3  of  Pub.  L  100-658 
is  established  in  the  Department  of 
State.  In  order  to  effect  this  control,  the 
Department  shall  limit  the  number  of 
immigrant  visas  and  the  number  of 
adjustments  of  status  that  may  be 
granted,  to  aliens  applying  under  section 
3  of  Pub.  L 100-658  to  a  number  not  to 
exceed  10,000  each  in  Fiscal  Years  1990 
and  1991  and  not  to  exceed,  in  any 
month  of  either  such  Rscal  year.  1,000 
plus  any  balance  remaining  from 
authorizations  for  preceding  months  in 
the  same  fiscal  year. 

(b)  Notification  of  applicants. 
Consular  offices  shall  notify  applicants 
to  take  the  steps  necessary  to  meet  the 
requirements  of  INA  222(b)  in  order  to 
apply  formally  for  a  visa  upon 
notiflcation  from  the  department  that 
the  applicants  have  been  selected  as 
provided  in  S  44.4. 

(c)  Reports  of  applicants  ready  to 
apply  formally  for  a  visa.  Consular 
officers  shall  report  to  the  Department 
monthly,  or  at  such  other  intervals  as 
the  Department  may  direct,  the  rank 
order  numbers  of  applicants  notified 
pursuant  to  S  44.5(1))  who  have  informed 
the  consular  office  that  they  have 
obtained  the  documents  required  under 
INA  222(b),  and  for  whom  the  necessary 
clearance  procedures  have  been 
completed. 

(d)  Allocation  of  immigrant  visa 
numbers.  Within  the  numerical 
limitations  specified  in  9  44.5(a).  the 
Department  shall  allocate  immigrant 
visa  numbers  for  use  in  connection  with 
the  issuance  of  immigrant  visas  and  the 
granting  of  adjustment  of  status  based 
on  the  rank  order  numbers  of  visa 
applicants  reported  by  consular  officers 
pursuant  to  S44.5(c)  and  of  applicants 


for  adjustment  of  status  reported  by 
officers  of  INS. 

S44.6    EigibWty  to  receive  a  visa. 

The  elibibility  of  an  applicant  for  a 
visa  under  section  3  of  Pub.  L  100-658 
shall  be  determined  as  provided  in  the 
INA,  as  amended,  and  in  Parts  40  and  42 
of  this  chapter  except  that  the 
provisions  of  INA  212(a)(14)  shall  not 
apply  in  determining  an  alien's 
eligibility  for  such  visa. 

Date:  December  22, 198a 
loan  M.  Clailc. 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  88-29902  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  658 

(FHWA  Docket  No.  87-1,  Notice  No.  2] 
RIN  212S-AB70 

Tructc  Stza  and  Weight;  Reasonable 
Access 

AQENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUiaaaARY:  FHWA  proposes  to  amend 
§  658.19  of  23  CFR  Part  658  which 
governs  reasonable  access  by 
commercial  vehicles  with  lengths  and 
widths  authorized  by  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA),  as  amended.  The  proposed 
changes  would  define  "terminals"  and 
establish  national  minimum  access 
requirements  for  STAA-defined  vehicles 
o^  the  National  Network  in  all  States  in 
a  safe  and  efficient  manner.  The 
proposed  amendments  have  been 
developed  in  response  to  an  industry 
petition  and  comments  received  on  the 
ANPRM  issued  in  the  Federal  Register 
at  52  FR  298  on  January  5, 1987. 
DATE  Comments  on  tiiis  docket  must  be 
received  on  or  before  May  1, 1989. 

AOOUCSS:  Submit  wntten,  signed 
conunents  to  FHWA  Docket  No.  87-1, 
Notice  No.  2,  Federal  Highway 
Administration,  Room  4232,  HCC-10, 400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m. 
EST,  Monday  through  Friday,  except 
legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 


TOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  E.  Heanue.  Office  of  Planning 
(202)  366-2951  or  Mr.  John  F.  Grimm, 
Office  of  Motor  Carrier  Information 
Management  and  Analysis  (202)  366- 
4039.  or  Mr.  David  C.  Oliver,  Office  of 
Chief  Counsel  (202)  366-1356,  Federal 
Highway  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  EST,  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  On  June 
5, 1984,  the  FHWA  issued  a  final  rule  in 
the  Federal  Register  (23  CFR  658;  49  FR 
23302)  implementing  the  major  size  and 
weight  provisions  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
Pub.  L  97-424,  96  Stat.  2097.  Section 
658.19  of  the  June  5  rule  (23  CFR  658.19) 
implemented  the  reasonable  access 
provisions  of  the  STAA  of  1982.  These 
provisions  require  the  States  to  allow 
vehicles  with  the  dimensions  and  weight 
limits  authorized  by  the  STAA 
reasonable  access  between  the  National 
Network  and  terminals  and  facilities  for 
food,  fuel,  repairs  and  rest. 

Reasonable  access  must  also  be 
provided  from  the  network  to  points  of 
loading  and  unloading  for  household 
goods  carriers  and  for  truck  tractor- 
semitrailer  combinations  with  a  single 
semitrailer  up  to  28-feet  long  (28%  feet 
long  if  grandfathered)  and  up  to  102- 
inches  wide  (see  section  106  of  Pub.  L. 
98-554,  98  Stat.  2832). 

The  National  Network  consists  of  the 
Interstate  System  and  those  Federal-aid 
primary  routes  designated  by  the 
Secretary  of  Transportation  identified 
under  each  State  in  23  CFR  Part  658, 
Appendix  A. 

Docket  comments  on  reasonable 
access  received  prior  to  the  June  5, 1984, 
rule  generally  concerned  two  issues.  The 
first  was  whether  the  States  or  the 
FHWA  should  define  "reasonable 
access."  The  second  was  whether 
FHWA  should  define  "terminal."  The 
FHWA  concluded  that  the  wide 
variation  in  local  conditions  would 
make  any  single  Federal  definition  of 
either  "reasonable  access"  or  "terminal" 
inappropriate  under  specific  local 
conditions.  Instead  of  defining 
"reasonable  access"  and  "terminal."  a 
background  table  in  the  June  5, 1984. 
Federal  Register  listed  State 
requirements.  The  FHWA  indicated  its 
intention  to  monitor  State  laws  and 
regulations  and  to  intervene  in  specific 
cases  where  there  was  a  clear  denial  of 
access. 

Petition 

On  August  28. 1986,  the  National 
Industrial  Transportation  League 


(NITLeague),  an  organization  of  shippers 
and  shipper  groups,  petitioned  the 
FHWA  to  adopt  an  interim  rule  that 
would  amend  the  current  Federal 
requirements  for  reasonable  access  (23 
CFR  658.19)  and  institute  a  rulemaking 
proceeding. 

The  interim  rule  proposed  by  the 
NITLeague  petition  would  have  FHWA 
do  two  things.  First,  it  would  have 
FHWA  prohibit  States  from  denying 
access  except  on  posted  routes  where: 

(a)  Large  commercial  vehicles  were 
generally  excluded  and,  for  102-inch 
wide  vehicles,  where  lane  widths  were 
generally  or  substantially  under  10  feet, 
and 

(b)  Safer  alternative  routes  exist, 
considering  any  extra  distance. 

Second,  it  would  have  FHWA  define 
the  word  "terminal"  as  any  industrial, 
commercial,  or  job  site  location  used  for 
origination  or  termination. 

The  FHWA  at  that  time  did  not  have 
an  adequate  factual  basis  for  adopting 
the  interim  rule  proposed  by  the 
NITLeague  and  denied  that  part  of  the 
petition.  The  FHWA.  however,  did 
recognize  that  restrictions  imposed  by 
States  and  their  political  subdivisions  on 
access  to  the  National  Network  were 
many  and  varied  and  that  the  petition 
raised  a  substantial  issue  of  whether 
FHWA  should  modify  its  position.  As  a 
result,  FHWA  granted  that  portion  of  the 
petition  requesting  the  initiation  of 
rulemaking  procedures  by  issuing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  on 
January  5, 1987  (52  FR  298). 

The  January  5, 1987.  ANPRM  briefly 
described  the  intent  of  the  NITLeague 
petition  and  requested  comments  on 
several  issues  related  to  possible 
amendment  of  the  existing  rule.  In 
addition,  the  ANPRM  requested  data  on 
accident  experience  as  well  as  any 
geometric  or  engineering  data  relating 
access  restrictions  to  safety. 

Comments  Discussion — General 

In  total  there  were  230  responses  to 
the  request  for  comments  contained  in 
the  ANPRM.  The  preponderance  of 
comments  (200)  were  from  industry 
associations  and  individual  shipping 
and  trucking  companies  with  over  90 
percent  favoring  a  greater  Federal  role 
in  defining  and  ensuring  access.  The 
next  largest  group  of  commenters  were 
State  highway  agencies  (20)  of  which  19 
opposed  further  Federal  involvement. 
The  remaining  commenters  (10)  were 
local  governments,  public  interest 
groups  and  individuals.  The  responses 
from  this  group  were  all  against  any 
additional  Federal  involvement. 


Comments  Discussion — Definition  of 
"Reasonable  Access"  and  'Tenrnnal" 

In  general,  all  industry  responses 
advocated  a  Federal  definition  of  both 
"reasonable  access"  and  "terminal," 
while  public  agencies  and  public 
interest  groups  stated  that  there  was  no 
need  for  further  preemption  of  State 
authority. 

The  State  of  Vermont  commented  that 
if  further  definition  of  terms  is  required 
it  should  be  left  up  to  each  State  using 
its  own  safety  criteria.  The  State  of 
Virginia  noted  that  if  national 
definitions  were  used  they  would  have 
to  be  very  restrictive  to  protect  the 
public  in  a  variety  of  terrain  conditions. 
The  State  of  Florida  suggested  that 
FHWA  do  no  more  than  establish 
minimum  elements  that  States  would  be 
required  to  address. 

The  State  of  Texas,  in  opposing 
FHWA  definitions,  responded 
that  "*  *  *  public  safety  must  be 
maintained  and  that  determination 
involves  many  issues  that  are  unique  to 
each  specific  site.  National  definitions 
for  determining  access  could  not  take 
into  consideration  the  unique  conditions 
that  determine  the  safety  of  an  access 
route.  For  these  reasons  •  *  *  continue 
to  allow  the  State  and  local 
governments  to  determine  appropriate 
solutions  to  access  problems." 

The  State  of  Illinois  noted  that  it  had 
not  experienced  problems  with  access 
on  the  State  highway  system  because 
the  State  uses  the  term  "points  of 
loading  and  unloading"  in  lieu  of 
"terminal."  Illinois  pointed  out  that 
access  was  not  totally  resolved  in  local 
areas,  because  local  governments  are 
reluctant  to  allow  access  on  many 
streets  and  highways  that  are  not 
geometrically  or  structurally  adequate. 

The  Florida  Department  of 
Transportation  submitted  the  definition 
of  terminal  facilities  contained  in  its 
State  code  as  follows:  "*  *  •  are 
devoted  exclusively  to  wholesale 
commercial  transportation  activities, 
including  the  reception,  retention, 
transfer,  and  forwarding  of  cargo  or 
freight" 

The  State  of  Maine  also  provided  a 
definition  of  terminal.  Its  definition  is  in 
terms  of  carrier  tjrpes  (i.e.,  linehaul 
trucks)  which  load/unload  major 
portions  of  their  loads  or  full  loads  as 
opposed  to  localized  delivery,  collection, 
or  distribution. 

The  American  Automobile 
Association  asked  FHWA  to  retain  its 
current  approach,  but  suggested,  if  a 
definition  must  be  made,  that  FHWA 
use  the  New  York  Department  of 
Transportation  definition  of  terminal. 
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namely.  "A  'terminal'  *  *  *  is  a  highly 
specialized  distribution  facility  where 
longhaul  inter-city  freight  is  delivered 
from  anginal  points  erf  origin,  or  stored, 
or  distributed  to  final  points  of 
desttnatioo.  or  any  combinatioa 
thereof." 

On  the  other  hand,  industry 
commented  on  the  many  difficulties 
faced  by  shippers  and  truckers  due  to 
the  nonuniformity  of  the  various  States' 
access  provisions.  The  Private  Carrier 
Conference  (PCC)  responded  that.  "The 
access  probliems  PCC  members  are 
experiencing  have  taken  a  number  of 
different  forms.  PCC  members  have 
enLOuntered  outright  denials  of  access 
to  their  terminals  or  other  facilities  or 
those  of  dieir  customers.  They  have  also 
had  mileage  restrictions  imposed  upon 
them  of  such  limit  from  the  National 
Network  that  the  effect  of  the  restriction 
has  been  tantamount  to  no  access  at 
all." 

Another  problem  associated  with  lack 
of  uniformity  is  the  inability  of  industry 
to  capitalize  on  the  availability  of  the 
new  vdiicle  type  to  enhance 
productivity.  TTiis  problem  is  reflected  in 
comments  from  the  JX  Case  Company 
which  noted  that  it  had  every  intention 
of  utilizing  102-inch  wide  trailers  until  it 
discovered  that  it  would  be  impossible 
to  deliver  finished  products  to  its 
customers  due  to  access  restrictions. 

In  addition,  industry  comments  noted 
that  Acre  are  currently  as  many 
definitions  of  these  terms  as  there  are 
States  and  that  national  definitions, 
established  by  FHWA,  were  necessary 
for  unifwmity  across  the  country. 
Industry  commenters  noted  that  national 
defiiritionB  are  needed  to  fulfill 
congressional  ob)ectives  in  the  STAA  of 
enhanced  truck  productivity,  reduced 
costs,  and  fewer  vehicles  being  operated 
on  our  pubhc  highways.  In  general,  they 
also  commented  that  safety  would  not 
be  compromised. 

The  bitemational  Brotherhood  of 
Teamsters  (IBT)  commented  that  FHWA 
should  define  the  terms  with  assistance 
from  the  States. 

None  of  the  respondents  supported 
formiila-type  definitions  of  a  terminal 
Those  stating  a  preference 
recoQUoended  operational  type 
definitions.  Most  industry  commenters 
favored  the  broad  definition  of  a 
terminal  contained  in  the  NITLeagne 
petition.  One  commenter  who  supported 
the  NTTLeague  definitions  pointed  out 
that  use  of  tonnage,  operations,  and 
demographics-type  definitions  would 
discriminate  against  small  carriers. 

The  IBT  noted,  on  the  other  hand,  that 
a  customer  is  not  a  terminal  It  pointed 
out  the  STAA's  differential  treatment  of 
household  goods  movers  as  evidence  of 


rA"g'«'»«»""''l  intent  that  reasonable 
access  was  somewhat  less  than 
unrestricted  access. 

With  respect  to  reasonable  access 
provisions  that  contain  fixed  mileage 
limitations,  the  State  of  North  CaroUna 
stated  that  it  has  defined  as  reasonable 
those  routes  within  3  miles  of  the 
National  Network  and  indicated  no 
sigrrificant  problems.  However,  it 
commented  that  any  distance  set  could 
be  ccmsidered  arbitrary  and  that  the 
degree  of  reasonableness  can  only  be 
judged  by  the  number  of  complaints 
from  both  the  trucking  industry  and 
enforcement  officials.  The  State  further 
argued  that  3  miles  is  only  approfwiate 
for  access  for  food,  fuel,  repairs  and  rest 
and  that  arbitrary  distances  for 
terminals  cannot  be  set 

The  Private  Truck  Council  of  America 
(PTCA)  noted  that  blanket  access 
regulations  tied  to  distance  should  be 
viewed  with  skepticism  and  only 
tolerated  when  each  and  every  route  to 
which  the  regulation  applies  meets  a 
concern  for  a  specific  safety  or 
operational  characteristic.  The  PTCA 
suggested  that  FHWA  should  develop 
regulations  for  States  that  opt  to 
regulate  access.  Such  regulations  should 
require  that  any  restrictions  be  based  on 
safety  or  operating  characteristics;  any 
permit  process  be  related  to  safety  or 
operational  characteristics;  permit 
processes  be  timely;  and  the  availability 
of  facilities  for  food,  fuel,  repair  and  rest 
along  the  National  Network  be 
considered. 

Commanis  Discussion — Safety 

The  FHWA  in  the  ANPRM  requested 
data  on  accident  experience  and  any 
geometric  or  engineering  data  that 
would  indicate  safety  problems  under 
unrestricted  or  less  restricted  access 
provisions. 

There  were  18  industry  commenters 
who  responded  with  safety  information 
and  2  States  that  provided  accident 
data.  Neither  of  the  States  provided 
rate-based  data  that  would  allow 
comparison  by  vehicle  type.  Only  1 
State  [California)  responded  with 
engineering/geometric  data.  The 
information  demonstrated  tfiat  it  is 
possible  to  evaluate  the  adequacy  of 
individual  routes  in  terms  of  the  amount 
of  v^cle  off-tracking. 

The  State  of  California  also  provided 
data  showing  increases  in  combination 
truck  accidents  from  1981  to  1S85; 
however,  accident  rates  were  not  given, 
and  it  was  not  possible  to  relate  the 
changes  to  the  Larger  STAA  vehicles. 

The  accident  involvement  data 
provided  by  industry  showed  little 
change  in  accident  rates  from  pre- 
STAA-dimensioned  vehicles  to  STAA- 


dimensioned  vebicles.  The 
predominance  of  change  was  toward 
accident  rate  reduction. 

The  preamble  to  the  June  5. 1964.  final 
rule  on  Triick  Size  and  Weight 
characterized  the  "widely  divergent" 
views  tm  truck  safety.  This  docket  was 
no  different  One  major  benchmark  in 
the  intervening  years  has  been  the 
publication  of  the  ccmgressionally 
requested  study  on  twin  trailer  trucks  by 
the  National  Academy  of  Science, 
Transportation  Reseairch  Board.'  This 
study  concluded,  after  a  2- year  effort, 
that  "the  increased  use  of  twins  will 
have  little  overall  effect  on  highway 
safety,  because  a  reduction  in  miles  of 
truck  travel  will  approximately  offset 
the  small  possible  increase  in  accident 
involvement  per  mile  traveled." 

Court  faiterpretations 

The  courts  have  been  reluctant  to 
enter  into  the  area  of  State  regulation 
vis-a-vis  Federal  powers  with  respect  to 
interstate  commerce  in  the  absence  of 
clear  preemption  or  discrimii^ticm. 
However,  those  few  courts  which  have 
discussed  the  subject  of  access  have 
provided  us  with  guidance  in 
formulating  this  regulation.  For  example, 
in  Consolidated  Freightwoys  v.  Kassel. 
475  F.  Su[^  544.  at  jG3  (D.C  Iowa.  1979) 
regarding  twin  trailer  operations,  ]udge 
Stuart  issued  an  order  that  the  State 
grant  access  to  terminals  and  facilities 
for  food,  fuel,  repairs  or  rest  up  to  5 
miles,  unless  closer  facilities  were 
available. 

Likewise,  in  a  recent  District  Court 
Opinion  in  the  case  of  Consolidated 
Freightwoys  v.  Larson.  647  F.  Supp.  1479 
(1936),  Judge  R.  Dixon  Herman  found  a 
limitaticMi  of  2/lOths  of  a  mile  for  food, 
fuel  rest,  and  repair  to  be  unduly 
restrictive,  as  most  such  facilities  are 
located  beyond  this  distance.  Therefore, 
availabihty  of  sudi  faciUties  at  regular 
intervals  along  the  network,  including 
abutting  properties  on  non-controlled 
access  highways,  is  an  important  factor 
in  access  determinations.  At  the  same 
time,  review  of  an  expanded  access 
route  to  or  from  a  terminal  may  be 
reasonable.  Dday  in  such  review. 
however,  constitutes  a  denial  of 
reasonable  access.  Finally,  Judge 
Herman  noted  that  denial  of  an  access 
route  must  be  for  safety  and  must  be 
related  to  a  safety  or  operating 
characteristic  of  the  STAA  vefaide  in 
relation  to  the  proposed  route. 
According  to  this  vic^w,  denial  based  on 
other  factors  and  denial  pending  lengthy 
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review  amount  to  denials  of  reasonable 
access  under  the  STAA. 

NPRM  Proposal 

In  developing  the  proposed 
amendment,  FHWA  has  attempted  to 
specifically  address  safety  concerns 
while  recognizing  the  needs  of  interstate 
commerce.  As  the  above  discussion 
illustrates,  there  is  no  real  consensus  on 
how  "reasonable  access"  and 
"terminal"  should  be  defined.  Based  on 
the  comments  received  and  FHWA's 
ongoing  monitoring  of  the  situation, 
FHWA  has  decided  to  propose 
definitions,  within  some  broad  criteria, 
of  reasonable  access  and  terminal.  The 
FHWA  has  concluded  that  any 
definitions  need  to  continue  to 
emphasize  that  safety  is  paramount  and 
should  not  be  compromised  in  providing 
access  from  the  National  Network.  With 
this  in  the  forefront.  FHWA  is  proposing 
to  amend  the  regulation  within  the 
following  four  key  provisions: 

(a)  Definition  of  "terminals," 

(b)  A  5-mile  minimum  standard  of 
"reasonable  access"  with  a  safety-based 
exception. 

(c)  The  requirement  that  all  States 
have  a  program  for  evaluating  requests 
for  access  to  terminals  beyond  the 
minimum  5-mile  standard,  and 

(d)  A  certification  provision  which  is 
an  alternative  means  for  States  to  gain 
compliance  with  the  "reasonable 
access"  provisions. 

Terminals  Defined 

In  defining  terminals,  the  FHWA 
seeks  to  provide  access  for  STAA 
vehicles  consistent  with  public  safety 
requirements.  The  proposed  definition 
would  include  facilities  where  fi^eight  is 
transferred  or  stored,  where  vehicles  are 
completely  loaded  or  unloaded,  or 
where  vehicles  are  manufactured, 
stored,  or  maintained.  States  at  their 
option  may  define  terminals  to  include 
other  facilities  in  addition  to  those 
described  in  the  definition.  While  this 
definition  should  significantly  expand 
access  for  the  larger  STAA  vehicles,  it 
seeks  to  balance  current  practices  now 
employed  by  most  of  the  States  and 
those  sought  by  the  NTTLeague  petition 
that  would  have  added  access  for 
virtually  all  locations. 

The  FHWA  recognizes  that  there  are 
other  potential  definitions  of 
"terminals."  The  statute  does  not 
specifically  define  the  term,  but  it.  for 
example,  could  be  argued  that  it  should 
be  limited  to  the  traditional  definition  of 
"terminal,"  as  it  applies  to  motor  carrier 
operations,  which  generally  includes 
only  areas  where  freight  is  consolidated, 
loaded  and  unloaded.  In  support  of  such 
lin:itation,  it  can  be  argued  that  the  1982 


STAA  may  use  the  work  "terminal"  as  it 
was  commonly  understood  at  the  time, 
prior  to  efforts  to  expand  the  concept  to 
ensure  access  to  additional  types  of 
facilities.  As  indicated  in  response  to  the 
ANPRM,  other  alternative  definitions  of 
"terminals"  have  been  suggested,  which 
are  similar  to  the  traditional  concept  of 
"terminals."  For  example.  Florida 
proposed  that  we  use  its  definition  that 
terminals  are  facilities  "devoted 
exclusively  to  wholesale  commercial 
transportation  activities,  including  the 
reception,  retention,  transfer,  and 
forwarding  of  cargo  and  freight."  The 
definition  proposed  by  Maine  focuses  on 
carrier  types  which  load/unload  major 
portions  of  their  loads  or  full  loads,  in 
contrast  to  localized  pick-up  and 
delivery.  "The  AAA  suggests  another 
definition:  "A  'terminal'  is  a  highly 
specialized  distribution  facility  where 
longhaul  bright  is  delivered  from 
original  points  of  origin,  or  stored,  or 
distributed  to  final  points  of  destination, 
or  any  combination  thereof." 

Comments  are  specifically  requested 
on  these  alternative  definitions;  what 
impact  would  they  have  on  interstate 
trucking;  are  they  enforceable;  are  they 
easily  understood;  should  a  definition 
focus  on  a  point  where  goods  are 
consolidated,  which  is  generally  viewed 
as  the  "traditional"  definition  of 
terminal;  and  finally,  what  impact  on 
safety  woud  these  alternative 
definitions  have? 

General  Preemption — 5  Miles 

The  proposed  amendments  contain  a 
general  preemption  in  the  form  of  a 
broad  5-mile  reasonable  access 
provision.  Under  this  proposed 
provision,  STAA-type  vehicles  would  be 
allowed  access  to  terminals  and  to 
facilities  for  food,  fuel,  repairs,  and  rest 
within  5  road  miles  of  the  National 
Network  along  the  shortest  feasible 
route,  unless  a  route  is  specifically 
posted  as  precluding  such  vehicles  for 
safety  reasons.  The  proposal  is  not 
designed  to  allow  access  on  every  road 
and  street,  but  rather  to  estabUsh  a 
minimum  for  access  via  the  shortest 
feasible  rote  where  there  are  no  safety 
problems.  "The  provision  also  allows  for 
positive  signing  of  access  routes  as  an 
alternative.  A  preliminary  analysis  of 
State  access  provisions  indicates  that 
the  5-mile  provision  would  impact 
approximately  25  States  by  virtue  of 
their  having  either  a  shorter  distance 
provision  or  not  having  any  distance- 
based  provision  and  requiring  permits  to 
leave  the  designated  system. 

The  FHWA  generally  concurs  with 
those  comments  that  noted  the  difficulty 
of  establishing  completely  objective 
mileage  based  limitations,  but  FHWA 


recognizes  that  a  majority  of  States  now 
use  a  mileage-based  formula  is 
providing  access  for  the  trucking 
industry.  The  FHWA  proposal  is 
designed  to  ensure  a  measure  of 
uniformity  in  all  States.  In  light  of  this, 
comments  are  requested  on  the  5-mile 
standard  or  if  there  should  be  any 
mileage-based  standard  and  what 
impact  a  standard  would  have  on  the 
States  and  the  industiy.  The  FHWA 
proposal  does  not  distinguish  between 
urban  or  rural  locations,  and  FHWA 
specifically  seeks  comment  on  the 
advisabihty  and  feasibiUty  of 
establishing  separate  mileage  based 
requirements  for  rural  and  urban  areas. 
Further,  FHWA  seeks  comments  on  the 
implications  of  estabhshing  separate 
mileage-based  requirements  for  service 
facilities  (food,  fuel,  repairs  and  rest) 
and  terminals  and  possibly  for  separate 
STAA  vehicle  classes  (i.e.,  twin  trailers, 
longer  semitrailer  combinations,  etc.) 
Most  service  facilities,  for  example,  are 
much  closer  than  5  miles  trom  the 
National  Network.  Most  States  that  now 
use  a  mileage  standard  do  not  make 
these  distinctions,  but  is  there 
justification  or  a  basis  to  have  separate 
definitions?  How  would  the  States  and 
the  industry  be  affected? 

Limited  Preemption — ^Beyond  5  Miles 

The  proposed  regulation  would 
require  the  States  to  have  a  process  for 
evaluating  access  requests  for  terminals, 
as  defined  above,  that  are  not  included 
in  the  proposed  5-mile  provision.  This 
notice  proposes  two  regulatory  options 
for  comment  by  the  industry.  States,  and 
interested  parties. 

Under  Option  1,  States  would  be 
required  to  provide  access  beyond  5 
miles  unless  safety  reasons  require 
denial.  A  State's  process  would  meet  the 
regulatory  requirements  if  it  generally 
provides  access  and  provides  for 
expeditious  processing.  A  State  process 
would  be  required  and  be  subject  to  the 
following  Federal  criteria:  Routes  can  be 
posted  on  the  basis  of  safety.  In  those 
cases  where  a  State  chooses  to  adopt  a 
route  approval  system,  this  option 
would  require  that  requests  be 
automatically  granted,  if  not  acted  on 
within  90  days.  Finally,  it  would  require 
that,  when  a  State  grants  route  approval 
for  one  vehicle  of  any  type,  the  approval 
constitutes  approval  for  all  vehicles  of 
that  type.  Thus,  individual  trip  permits 
could  no  longer  be  required,  and  the 
paperwork  burden  upon  both  the  States 
and  industry  will  be  reduced.  This 
option  would  not  prohibit  the  use  of 
kingpin-to-rear-axle  restrictions  or  other 
safety-based  State  restriction 
procedures  on  access  routes. 
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Under  Option  2,  a  State  process  would 
be  required,  but  decisions  on  its  detailed 
provisions  and  administraticMi  would  be 
left  to  the  States.  As  long  as  a  State 
adopts  a  process  for  evaluating  requests, 
this  option  would  not  require  the  State 
to  meet  further  Federal  requirements  for 
access  beyond  5  miles  from  the  National 
Netwoiic.  The  FHWA  would  not  review 
the  State  process  or  evaluate  its  actual 
impacts.  For  example,  a  State  could 
decide  to  restrict  access  for  safety  or 
non-safety  reasons  such  as  reducing 
wear  and  tear  on  roads  or  promoting 
efficiency  by  encouraging  the  relocation 
of  older  terminals  to  within  5  miles  of 
the  National  Network.  However,  all 
States  would  be  required  to  have  a 
process  for  evaluating  requests  for 
access  beyond  5  miles. 

Certificatioa  Provision 

The  proposed  amendment  includes  a 
certification  provision  whereby  States 
may  request  FHWA  to  accept  their 
reasonable  access  policies  as  complying 
with  23  CFR  656.19.  This  provision  could 
be  used  by  Slates  whose  reasonable 
access  policies  are  different  than  those 
specified  in  this  amendment,  but  do 
have  a  process  which  provides  for  "a 
substantially  equivalent  level  of 
access."  such  a  process  would  have  to 
provide  for  a  rational  accommodation  of 
STAA  vehicles  and  not  impose  an 
unreasonable  burden  on  carriers. 

For  example,  some  States  with  1-  or  2- 
mile  reasonable  access  provisions  have 
very  effective  programs  for  considering 
requests  for  access  from  terminal 
operators  located  at  distances  greater 
than  these  limits  ^m  the  National 
Network.  Requests  are  handled 
expeditiously,  a  field  review  is 
undertaken  and.  if  no  safety  problems 
are  identified  .  the  requests  are  granted. 
In  some  states,  for  example.  80  to  90 
percent  of  all  requests  are  granted 
because  safety  problems  are  not 
identified.  These  State  processes 
obviously  provide  reasonable  access 
and  would  be  certified  as  "substantially 
equivalent"  to  the  proposed  regulatory 
provisions.  In  other  cases  the  facts  may 
not  be  as  clear,  and  FHWA  would  use 
its  judgment  to  determine  whether  the 
State  process  is  "substantially 
equivalent." 

As  explained  below,  FHWA  intends 
to  be  very  flexible  in  implementing  the 
certification  provision.  Although  many 
States  have  programs  that  do  not 
comply  with  the  specific  provisions 
proposed  under  S  658.19  (d),  (e).  and  (f), 
FHWA  beUeves  that  all  but  a  few  of 
these  States  (fewer  than  eight)  will  meet 
the  "substantially  equivalent"  test 
without  significant  modifications  to  their 
existing  programs.  This  proposal 


therefore  relies  heavily  on  the 
certification  provision.  Alternatively, 
FHWA  could  issue  a  less  restrictive 
version  of  S  658.19  (d),  (e).  and  (f).  so 
that  most  State  programs  would 
automatically  comply  with  the 
regidation  without  requiring  specific 
FHWA  approval.  Commenters  who 
support  less  reliance  on  the  certification 
provision  are  encouraged  to  provide 
suggestions  on  how  FHWA  could  revise 
the  proposed  rule  to  avoid  the  need  to 
grant  waivers  to  large  numbers  of 
States.  Commenters  are  also  invited  to 
suggest  ways  that  the  certification 
process  should  be  sin^ilified  so  that  it 
does  not  become  onerous  on  States. 

Federafism  Impact  on  States 

State  practices  regarding  reasonable 
access  vary  considerably.  Western 
States  t«id  to  restrict  longer  semitrailer 
combinations  while  eastern  States  tend 
to  restrict  twin  trailer  combinations. 
State  controls  are  premised  on  a 
combination  of  length  and  width 
limitations  with  the  length  limitation 
varying  by  vehicle  type.  For  example,  a 
preliminary  evaluation  of  State  access 
provisions  indicate  13  States  allow 
STAA  vehicles  to  operate  on  all  roads. 
Twenty-two  States  have  adopted  102- 
inches  as  the  legal  width  limit  on  all 
roads.  Twenty-nine  States  have  a  65- 
foot  or  greater  overall  length  provision 
for  roads  not  on  the  National  Network 
which  is,  to  a  large  extent,  equivalent  to 
no  restriction.  Nineteen  States  have, 
essentially,  no  restriction  on  STAA  twin 
trailers  off  the  National  Network. 

The  FHWA  has  historically  tried  to 
avoid  preemption  and  has  instead 
sought  to  reconcile  problems  through 
negotiation.  In  the  case  of  reasonable 
access,  this  has  been  attempted  for  over 
6  years.  Our  evaluation  of  the  ANPRM 
docket  conunents  indicated  that  further 
rulemaking  may  be  needed  in  order  to 
achieve  the  statutory  requirements  of 
the  STAA. 

llie  proposed  amendments  have 
"federalism"  implications  and  have 
been  developed  in  accordance  with  the 
principles  and  policymaking  criteria  of 
Executive  Order  12612.  Federalism,  of 
October  28, 1987.  They  allow  alternative 
State  requirements  and  are  intended  to 
minimize  regulatory  preemption  of  State 
law. 

A  specific  set  of  criteria  for 
reasonable  access  has  been  proposed 
under  §  65&19  (d),  (e),  and  (fl  which 
establish  standard  requirements.  Almost 
half  the  States  have  reasonable  access 
policies  that  meet  or  exceed  these 
criteria,  and  they  will  not  be  impacted 
by  the  regulatory  requirements. 
Moreover,  a  regulatory  option  without 
specific  criteria  for  %  658.19  (fl  (beyond  5 


miles]  is  also  proposed  for  comment,  in 
keeping  with  the  Executive  Order. 

The  alternative  approach  provided 
under  §  658.19(g)  for  States  that  have 
developed  their  own  policies  and  do  not 
choose  to  adopt  the  proposed  standard 
requirements  permits  States  to  apply  for 
Federal  certification  diat  dieir  policies 
meet  the  objectives  of  the  reasonable 
access  provisions  of  the  STAA. 

Approximately  28  States  and  the 
Distiict  of  Columbia  appear  to  have 
some  current  v^de  dass  or  access 
requirements  which  are  different  from 
the  standard  we  propose  and  which, 
taken  at  face  value,  appear  to  be  more 
limiting  than  the  proposed  standard. 
However,  in  practice,  many  of  these 
States  administer  their  procedures  in  a 
way  that  appears  to  provide  a  level  of 
access  substantially  equivalent  to  the 
proposed  standard.  Tlius,  the 
certification  alternative  should  provide 
an  opportunity  for  them  to  demonstrate 
that  their  procedures  provide  an 
equivalent  degree  of  access  in  practice. 
For  example,  one  State  may,  by  statute 
or  regulation,  limit  access  to  1  mile,  but 
employ  the  permitting  process  liberally. 
Such  a  system  would  be  a  likely 
candidate  for  certification.  A  review  of 
the  number  of  requests,  complaints, 
approvals  of  permits,  and  time  to 
process  requests  could  be  used  to 
determine  substantially  equivalent 
levels  of  access.  Thus,  the  proposed  rule 
should  only  impact  State  access 
provisions  for  specific  vehicle  classes 
(i.e.,  twins  or  longer  semitrailer 
combinations)  or  overall  length 
limitations. 

The  FHWA  recognizes  that  a  number 
of  States  have  worked  with  the  motor 
carrier  industry  to  reach 
accommodations  and  agreements  on 
issues  of  access,  and  intends  to 
accommodate  those  positive  efforts  to 
avoid  preemptive  action.  Therefore,  the 
certification  process  should  ultimately 
reduce  the  number  of  States 
significantly  affected  by  the  preemptive 
Federal  standard  requirements  to  less 
than  eight.  These  (eight  or  fewer)  States 
may  aiyie  that  they  are  complying  with 
the  minimum  that  the  1982  STAA 
requires.  Should  FHWA  nonetheless 
preempt  their  laws  or  regulation  to 
ensure  additional  access? 

Thus,  the  proposed  amendments 
would  not  impact  all  States,  but  rather 
establish  minimum  national  reasonable 
access  requirements  for  large 
commercial  vehicles.  Further,  they 
would  not  preempt  a  State's  authority  to 
restrict  or  deny  access  on  specific  routes 
when  that  State  has  valid  reasons  for 
the  limitations. 


Congressional  Interest  and  Direction 

The  broad  issue  of  reasonable  access 
for  all  STAA  vehicles  has  generated 
considerable  congressional  interest. 

On  April  2, 1987,  Congress  enacted  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987, 
section  158,  which  mandated  a  30-month 
study  of  motor  vehicle  issues,  including 
nationwide  reasonable  access  policy,  by 
the  Transportation  Research  Board 
(TRB).  Most  recently,  the  Conference 
Committee  on  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  of  1988  (Pub.  L  100- 
202, 101  Stat.  1329)  accelerated  the  time 
table  for  completion  of  the  Reasonable 
Access  portion  of  the  study  and  report. 
The  TRB  has  been  directed  to  complete 
its  study  of  the  Reasonable  Access 
provisions  and  report  within  18  months 
(July  1989).  The  committee  report  further 

directed  the  DOT  to accord 

substantial  weight  to  the  findings  and 
recommendations  contained  in  the 
Board  report  *••.••  (h.R.  Rept.  No.  498, 
100th  Cong..  1st  Sess.  1131(1987)). 

Based  on  the  comments  received  on 
the  ANPRM,  the  FHWA  recognizes  the 
urgency  in  addressing  the  reasonable 
access  issue.  While  the  committee 
report  directs  the  Department  to  refrain 
from  issuing  a  final  rule  on  this  issue 
until  after  the  TRB  has  issued  its  report, 
it  further  states  that,  "The  Department 
may  proceed  with  its  current  efforts  in 
this  area,  induding  soUdting  comments 
from  interested  parties  through  a  notice 
of  proposed  rulemaking."  The  FHWA 
has  decided  to  proceed  and  issue  this 
NPRM  containing  proposed  amendments 
to  23  CFR  658. 

All  comments  received  on  the  ANPRM 
and  this  NPRM  will  be  provided  to  TRB 
to  assist  in  this  study.  These  comments, 
as  well  as  the  TRB  study  report,  will  be 
used  by  FHWA  in  preparing  a  final  rule 
on  Reasonable  Access. 

Request  for  Comments 

The  FHWA  solicits  comments  from  all 
interested  persons  on  the  proposed 
amendments  to  23  CFR  658.19.  The 
FHWA  is  particularly  interested  in 
comments  by  individual  State 
transportation  agencies  on  how  this 
amendment  would  impact  their  current 
State  requirements. 

The  FHWA  welcomes  comments  and 
suggestions  that  could  be  helpful  to  the 
TRB  and  die  FHWA  as  they  explore  the 
issues  of  reasonable  access.  The  FHWA 
also  seeks  comment  on  whether  the 
proposed  approach  is  necessary  in  order 
to  solve  the  problem  of  reasonable 
access.  Since  the  problem  is  currently 
limited  to  a  few  States,  will  a  regulatory 
approach  impose  unnecessary  burdens 


or  decrease  the  flexibility  of  those  who 
are  already  complying?  Will  those 
States  already  be  in  full  compliance 
without  any  exti-a  effort?  Would  it  be 
more  effective  to  use  the  current  process 
of  negotiation  with  litigation  against 
non-complying  States  to  ensure 
fulfillment  of  the  statutory  objectives? 
Would  the  use  of  litigation/negotiation 
provide  the  necessary  clarity  with 
respect  to  the  statute's  objectives? 
Would  it  be  sufficient  in  providing 
timely  implementation  of  the  statutory 
objectives?  Overall,  which  approach 
(regulation  or  litigation)  would  provide 
the  States  with  the  most  flexibility? 
Which  would  most  effectively 
implement  the  statutory  objectives? 
Why? 

Those  desiring  to  comment  on  this 
NPRM  are  asked  to  submit  their  views 
in  writing  to  the  docket.  The  docket 
comments  will  be  available  for  public 
inspection  before  and  after  the  closing 
date  at  the  above  address.  All  comments 
received  before  the  closing  date  will  be 
considered  before  further  rulemaking 
action  is  taken.  A  copy  of  the  NITLeague 
petition  is  available  for  inspection  and 
copying  in  the  FHWA  Docket  Room  or 
may  be  obtained  by  contacting  the 
Docket  Room  Clerk  at  (202)  366-1387. 

Regulatory  Impad 

The  FHWA  has  considered  the 
impacts  of  this  notice  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
Executive  Order  12291.  However,  this 
rulemaking  has  been  included  in  DOTs 
Regulatory  Program  for  significant 
rulemakings.  These  determinations  by 
the  FHWA  are  based  on  the  nature  of 
the  rulemaking.  The  FHWA  proposes  to 
amend  the  June  5  final  rule  by 
establishing  minimum  criteria  and 
procedures  for  the  implementation  of  the 
reasonable  access  provisions  required 
by  the  STAA.  The  impacts  of  the 
revisions  addressed  in  the  proposed 
rulemaking  do  not  significantly  alter  the 
impacts  initially  projected.  A  Regulatory 
Impact  Analysis  was  prepared  for  the 
June  5. 1984,  rulemaking  and  is  available 
for  inspection  in  the  Headquarters 
Office  of  FHWA  ,  400  Seventii  Sb-eet, 
SW.,  Washington,  DC  20590.  Copies  may 
be  obtained  by  contacting  Mr.  Kevin  E. 
Heanue,  Mr.  John  F.  Grimm,  or  Mr. 
David  C.  Oliver,  at  the  address  provided 
under  the  heading  "FOR  further 
INFORMATION  CONTACT."  For  the  same 
reason,  and  under  the  criteria  of  the 
regulatory  Flexibility  Act,  the  FHWA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Chapter  1  of 


Title  23,  Code  of  Federal  regulations,  by 
revising  Part  658  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.20S.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultations  on 
Federal  programs  and  acbvities  apply  to  this 
progiam.) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
Highways  and  roads.  Motor  Carriers — 
size  and  weight. 

Issued  on  Decemlier  23, 1988. 
Lowell  B.  Jackson,  ?£., 

Deputy  Administrator. 

PART  658— TRUCK  SIZE  AND  WEIGHT, 
ROUTE  DESIGNATIONS— LENGTH, 
WIDTH  AND  WEIGHT  UMfTATIONS 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees  133,  411,  412,  413.  and  416 
of  Pub.  L.  97-424,  96  Stat.  2097:  (23  U.S.C.  127; 
and  49  U.S.C.  2311,  2312,  2313  and  app.  2316), 
as  amended  by  Pub.  L  98-17, 97  Stat.  59,  and 
Pub.  L  98-554,  98  Stat.  2829:  23  U5.C.  315; 
and  49  CFR  1.48. 

2.  Section  658.19  is  amended  by 
adding  new  paragraphs  (d),  (e).  (f),  and 
(g)  as  follows: 

§  658. 1 9    Rsasonabis  access. 


(d)  Terminals.  The  term  "terminals" 
includes,  at  a  minimum,  facilities  at 
which  one  or  more  of  the  following 
criteria  apply: 

(1)  Freight  enroute  to  other 
destinations  is  transferred,  warehoused, 
or  temporarily  stored:  or 

(2)  STAA  vehicles  are  completely 
loaded  or  compleltely  unloaded;  or 

(3)  STAA  vehicles  are  manufactured, 
stored,  or  maintained.  States  may  define 
terminals  to  include  additional  facilities. 

(e)  Reasonable  access — 5  m;7es.  (1) 
Except  as  provided  herein,  reasonable 
access  for  a  terminal  or  a  facility  for 
food,  fuel,  repairs,  and  rest  includes,  at  a 
minimum,  the  use  of  the  shortest 
feasible  route  up  to  5  road  miles  from 
the  National  Networic. 

(2)  States  may  prohibit  the  operation 
of  STAA  vehicles  on  particular  roads  for 
specific  safety  reasons.  Such  roads  shall 
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be  clearly  posted  as  being  unavailable 
to  STAA  vehicles. 

(3)  States,  at  their  option  in  lieu  of 
posting,  may  elect  to  erect  positive 
signing  to  delineate  access  for  STAA 
vehicles. 

(f)  Option  1:  Reasonable  access — 
beyond  5  miles.  In  addition  to 
reasonable  access  provided  under 
paragraph  (e)  of  this  section  (the  5-niile 
provision)  or  under  general  t)rovision  of 
State  law,  reasonable  access  includes  a 
process  for  evaluating  access  requests 
for  terminals  beyond  the  established 
mileage  limit  from  the  National  Network 
according  to  the  following: 

(]]  Access  routes  shall  not  be 
prohibited  for  reasons  other  than  safety. 

(2)  An  access  route  request  shall  be 
deemed  granted  if  not  action  is  taken  on 
the  request  within  90  days  of  its 
submittal. 

(3)  Access  routes  granted  for  any 
particular  vehicle  shall  be  available  to 
all  vehicles  of  the  same  type. 

(f)  Option  2:  Reasonable  access — 
beyond  5  miles.  In  addition  to 
reasonable  access  provided  under 
paragraph  (e)  of  this  section  (the  5-miIe 
provision)  or  under  general  provision  of 
State  law,  reasonable  access  includes  a 
process  for  evaluating  access  requests 
for  terminals  beyond  the  established 
mileage  limit  from  the  National 
Network. 

(g)  Reasonable  access — alternative 
approach — certification.  Any  State  with 
reasonable  access  provisions  in  conflict 
with  those  contained  in  this  section,  but 
which  actually  provide  for  a 
substantially  equivalent  level  of  access, 
may  petition  FHWA  for  certification  of 
its  procedures  as  being  in  compliance 
with  23  CFR  658.19.  The  FHWA  will 
approve  all  such  petitions  which 
demonstrate  the  State  has  a  process  that 
provides  for  rational  accommodation  of 
STAA  vehicles  and  does  not  impose  an 
unreasonable  burden  on  carriers. 

|FR  Doc.  88-30107  Piled  12-29-88:  8:45  am] 
Biuma  cooc  mio-ii-m 


Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tarlfl  of  Tolls;  Proposed  Revision 

AQENCV:  Saint  Lawrence  Seaway 
Development  Corporation.  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 


Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority  is 
proposing  to  the  Corporation  that  the 
conunodity  tolls  and  vessel  charges  be 
increased  by  approximately  4.5  percent 
for  the  1989  and  approximately  4.5 
percent  for  the  1990  navigation  seasons 
at  the  Welland  Canal  section  and  at  the 
Montreal-Lake  Ontario  section  of  the  St. 
Lawrence  Seaway.  All  the  Welland 
Canal  revenues  accrue  to  the  Authority. 
The  Authority  is  proposing  that  the 
Corporation  receive  25  percent  of  the 
Montreal-Lake  Ontario  revenues,  a 
change  from  the  27  percent  it  currently 
receives.  All  of  the  Corporation's  share 
of  these  revenues,  however,  will  be 
returned  to  the  person  paying  the  toll  or 
charge  in  accordance  with  section  805  of 
the  Water  Resources  Development  Act 
of  1986. 

The  Authority  also  is  proposing  to  the 
Seaway  that  lumber  be  reclassified  from 
general  cargo  to  bulk,  that  mill  feed  be 
removed  from  the  classification  "feed 
grains",  and  that  the  provision 
concerning  the  Welland  Canal  lockage 
charge  for  vessels  in  tandem  be  changed 
to  specify  cargo  vessels  in  tandem.  The 
Authority  further  proposes  a  reduction 
in  the  passenger  charge  on  the  Welland 
Canal  and  the  Corporation  proposes  an 
elimination  of  the  tariff  for  government 
aid  cargoes  and  for  nonproSt 
organization  or  cooperative  food 
cargoes  intended  for  humanitarian  or 
development  assistance  overseas. 
Finally,  the  Authority  proposes  to  delete 
the  language  in  $  402.4(a}  concerning  the 
toll  level  reached  in  1983  as  it  is 
superfluous. 

DATES:  The  Corporation  invites 
comments  on  the  proposed  revision  to 
the  Tariff  of  Tolls  from  any  interested 
per8on(s)  or  organization(s).  Any  party 
wishing  to  present  views  or  data  on  the 
proposed  revision  may  file  comments 
with  the  Corporation  on  or  before 
February  13, 1989. 

It  is  requested  that,  for  comments 
concerning  the  tariff  increases,  data 
provided  in  written  comments  include 
total  transportation  costs  for  the 
movements  of  cargo  via  the  St. 
Lawrence  Seaway  and  should  detail 
individually  all  pertinent  components, 
including  all  inland  freight  costs  (rail, 
truck,  or  water),  terminal  or  elevator 
charges  and  handling  costs,  ocean 
freight  costs  and  other  significant 
transportation  costs.  It  would  be  very 
helpful  if  each  of  these  analyses  also 
detailed  similar  transportation  costs  by 
alternative  routes  in  order  to  adequately 
evaluate  the  potential  for  diversion. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marc  C.  Owen.  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW., 
Washington.  DC  20590,  (202)  366-0091. 
SUPPlfMENTARY  INFORMATION:  It  is 
proposed  to  amend  the  definition  of 
"bulk  cargo"  (at  33  CFR  402.3(b)(7))  to 
add  lumber.  Presently,  lumber  is 
included  under  general  cargo,  for  which 
rates  are  higher.  The  change  would 
result  in  an  approximately  $1.47  per  ton 
reduction  throughout  the  system.  The 
reduction  would  encourage  certain 
lumber  shipments  to  transit  the  seaway 
that  otherwise  would  not  because  of  the 
higher,  present  rate. 

It  also  is  proposed  to  amend  the 
definiUon  of  "feed  grains"  (at  33  CFR 
402.3(g))  to  delete  mill  feeds  containing 
not  more  than  35  percent  of  ingredients 
other  than  grain  or  grain  products, 
which  are  a  manufactured  product  and 
therefore  should  not  be  considered  feed 
grains. 

It  is  proposed  further  to  amend  the 
definition  of  "Government  aid  cargo"  (at 
33  CFR  402.31)))  to  include  certain  food 
cargoes  that  are  owned  or  financed  by 
nonprofit  organizations  or  cooperatives 
and  intended  for  use  in  humanitarian  or 
development  assistance  overseas.  These 
are  the  type  of  shipments  presently 
covered  in  the  United  States  by  Title  II 
of  the  Pub.  L.  480  Food  for  Peace 
Program.  In  addition,  it  is  proposed  to 
eliminate  the  tolls  for  all  "Government 
aid  cargoes"  (as  set  forth  in  the  Tolls 
Schedule  in  33  CFR  402.8)  to  encourage 
use  of  the  system  for  both  Canadian  and 
United  States  Government  owned  or 
financed  humanitarian  relief  programs 
and  these  nonprofit  owned  or  financed 
programs  in  support  of  greater 
humanitarian  and  development 
assistance  efforts. 

It  is  proposed  to  the  language  under 
the  "Tolls"  provision  in  33  CFR  402.4(a) 
concerning  the  toll  level  reached  in  1983 
as  it  is  superfluous. 

In  addition  to  the  elimination  of  tolls 
for  Government  aid  cargoes,  it  is 
proposed  to  amend  the  Tolls  Schedule 
(33  CFR  402.8)  to  eliminate  the  lockage 
fee  for  passenger  vessels  using  the 
Welland  Canal.  Passenger  vessels  in  the 
Montreal-Lake  Ontario  section  only  pay 
a  per  passenger  fee.  The  amendment 
would  make  the  treatment  of  passenger 
vessels  using  the  Welland  Canal  equal. 
Relatedly,  the  provision  in  the  Tolls 
Schedule  concerning  vessels  in  tandem 
would  be  amended  to  clarify  that  it 
pertains  only  to  cargo  vessels  in  tandem 

Finally,  it  is  proposed  that  present 
division  of  tolls  revenue  between  the 
Authority  and  the  Corporation  (33  CFR 
402.4(c))  and,  in  addition  to  the  changes 


discussed  in  the  foregoing  and  except 
the  maintenance  of  the  per  passenger 
per  lock  charge  for  passenger  vessels  at 
$1.00,  the  Tolls  Schedule  for  the 
Welland  Canal  Section  and  the 
Montreal-Lake  Ontario  Section  be 
revised  (33  CFR  402.8).  The  increase  in 
tolls  will  be  approximately  4.5  percent 
for  1989  and  4.5  percent  for  1990  on  both 
the  Welland  Canal  and  Montreal-Lake 
Ontario  Sections.  For  example,  the 
current  toll  for  bulk  cargo  for  the 
Welland  Section  is  $0.42  and  for  the 
Montreal-Lake  Ontario  Section  is  $0.85. 
Under  the  proposed  changes,  the  1989 
charges  would  be  $0.44  and  $0.89  and 
the  1990  charges  would  be  $0.46  and 
$0.93  for  the  Welland  and  Montreal- 
Lake  Ontario  Sections  respectively.  In 
addition,  the  division  of  tolls  would  be 
changed  from  the  current  73  percent  for 
the  Authority  and  27  percent  for  the 
Corporation  to  75  percent  for  the 
Authority  and  25  percent  for  the 
Corporation. 

As  provided  in  the  1978  Tolls 
Agreement  between  the  Authority  and 
the  Corporation,  the  Joint  Tolls  Review 
Board  has  reviewed  the  estimated 
expenditures  for  1989  and  the  projected 
revenues  &om  tolls  and  other  sources  to 
determine  the  adequacy  of  the  current 
toll  structure  and  division  in  meeting  the 
financial  requirements  of  the  Authority 
and  the  Corporation  during  fiscal  year 
1989.  In  the  Montreal-Lake  Ontario 
Section,  the  cargo  forecast  used  for  1989 
was  41.4  million  tons.  The  tonnage 
projection  for  Canadian  grain,  however, 
is  now  believed  to  be  less  than  that 
projected  for  1988.  Based  upon  this  1989 
forecast,  the  present  toll  structure  and 
division  would  result  in  a  4.9  million 
dollar  shortfall  to  the  Authority  and  a  .9 
million  shortfall  to  the  Corporation,  or 
18%  and  9%  respectively.  In  the  Welland 
Canal  Section,  the  cargo  forecast  was 
44.0  million  tons.  Based  upon  this,  the 
Authority  is  forecasting  a  $3.2  million 
dollar  shortfall. 

To  avoid  these  shortfalls,  the 
Authority  needs  an  additional  16%  in 
tolls  revenue  and  the  Corporation  needs 
an  additional  9%  on  the  Montreal-Lake 


Ontario  Section  and  the  Authority  needs 
an  additional  9%  on  the  Welland  Canal 
Section.  Accordingly,  The  Authority  and 
the  Corporation  are  proposing  the  new 
toll  increase  and  division  of  tolls 
described  in  the  foregoing  and  set  forth 
below. 

Regulatory  Evaluation:  This  proposed 
regulation  involves  a  foreign  affairs 
function  of  the  United  States,  and 
therefore.  Executive  Order  12291  does 
not  apply.  This  regulation  has  also  been 
evaluated  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  regulation  is  not 
considered  significant  under  those 
procedures  and  its  economic  impact  is 
expected  to  be  so  minimal  that  a  full 
economic  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act  Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St  Lawrence  Seaway  Tariff 
of  Tolls  relates  to  the  activities  of 
commercial  users  of  the  Seaway,  'he 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  by  foreign  vessels. 

Environmmtal  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321.  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels.  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  Part  402 — ^Tariff  of 
Tolls  (33  CFR  Part  402)  as  follows: 

PART  402— (AMENDED] 

1.  The  authority  citation  for  33  CFR 
Part  402  continues  to  read  as  follows: 


Authority:  68  Stat.  93-96,  33  U.S.C.  981^990. 
as  amended. 

§402.3    [Amended] 

2.  Section  402.3(b)(7).  (g).  and  U)  are 
revised  to  read  as  follows: 


(b)  *  *  * 

(7)  Lumber,  pulpwood.  poles  and  logs, 
loose  or  bundled; 


(g)  "Feed  grains"  means  barley,  com. 
oats,  flaxseed,  rapeseed,  soybeans,  and 
other  field  crop  seeds  grain  screenings; 

(j)  "Government  aid  cargo"  means 
processed  food  products  which  have 
been  donated  by  or  the  purchase  of 
which  has  been  financed  on 
concessional  terms  by  the  Federal 
Government  of  either  the  United  States 
or  Canada  for  the  purposes  of  nutrition, 
economic  development,  emergency,  or 
disaster  relief  programs  and  any  food 
cargo  that  is  owned  or  financed  by  a 
nonprofit  organization  or  cooperative 
and  that  is  certified  by  the  Customs 
Service  of  the  United  States  or  Canada 
as  intended  for  use  in  humanitarian  or 
development  assistance  overseas. 


§402.4    [Amended] 

3.  Section  402.4(a)  and  (c)  arc  revised 
to  read  as  follows: 

*  *  •  *  * 

(c)  The  tolls  for  the  section  between 
Montreal  and  Lake  Ontario  shall  be  paid 
75  percent  in  Canadian  dollars  and  25 
percent  in  United  States  dollars. 
Payments  for  transit  through  locks  in 
Canada  only  shall  be  in  Canadian 
dollars,  and  payments  for  transit 
through  locks  in  the  United  States  only 
shall  be  in  United  States  dollars. 


4.  Section  402.8  is  revised  to  read  as 
follows: 

§402.8    Schedute  Of  toNs. 


Tons 

Montrttst  to  Of  wotn 
LaksOntano 

Lake  Ontario  to  or 
from  Laka  Erie 
(Welland  CanaO 

1969 

1990 

19S8 

1990 

(a)  For  transit  o»  ttw  Saaway,  a  composiia  tod,  comprising: 

(1)  A  chwgs  in  doNvs  psr  gross  rsgislsrsd  ton.  according  to  natlortal  r*glslry  ol  ttie  vosesl.  applicable  wtwttier 
Ihs  vssssi  is  s^Kiily  or  partiaSy  ladsn,  or  is  in  ballast  (AH  vassals  shaN  haw  an  option  to  calcUate  gross 
rsgislsrsd  tonnags  according  to  pr8SCfit>ecl  njles  for  measursment  in  sittisr  Canada  or  the  United  Statss) 

(2)  A  chargs  in  dollars  per  metric  ton  of  cargo  as  certifiod  on  ship*  manHest  or  other  document,  as  follows: 

W  Birik  cargo „ „ „ „ 

0.09 

0.80 
2.1s 
0.S9 

0.08 

0.93 
2.25 

0.93 

0.11 

0.44 
0.71 
0.44 

0.11 

o.4e 

(ii)  Qsrtsral  caigo „..„ .„    

0.74 

(W)  Contamertzed  cargo _ 

0.46 

•jimiH^tm  _ .  jMM 
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fiv)  Government  aid  cargo 

(V)  Focxl  grains „.. a 

(vi)  Feed  grains •• 

(3)  A  charge  in  dollars  per  passenger  per  lock 

(4)  A  charge  in  dollars  per  lock  for  complete  or  partial  transit  of  the  Wetland  Canal  in  either  directk>n  by  cargo 
vessels,  which  may  t)e  shared  by  cargo  vessels  in  tandem: 

(i)  Loaded:  Per  Lock 

(ii)  In  ballast:  Per  Lock - 

(b)  For  partial  transit  of  ttie  Seaway: 

(1)  Between  Montreal  and   Lake  Ontario,   in  either  direction   15  percent  per  kx*  of  the  applfeable  toll. 

(2)  Between  Lake  Ontario  and  Lake  Erie,  in  either  directkm,  (Wetland  Canal).  13  percent  per  k>ck  of  the 
applicatile  toll. 

(c)  Minimum  charge  In  dollars  per  vessel  per  kick  transited  for  full  or  partial  transit  of  the  Seaway: 

(1)  Pleasure  craft -»_ —— 

(2)  Ottier  vessels ^ 


ToUs 


Montreal  to  or  from 
Lake  Ontario 


1989 


0.00 
0.S4 
0.54 
1.00 


NA 
NA 


7.00 
13.00 


1990 


0.00 
0.57 
0.57 
1.00 


NA 
NA 


7.00 
13.00 


Lake  Omark)  to  or 
•rom  Lake  Erie 
(Welland  Canal) 


1989 


0.00 
0.44 
0.44 
1.00 


355.00 
260.00 


7.00 
13.00 


1990 


0.00 
0.46 
0.46 
1.00 


370.00 
275.00 


7.00 
13.00 


Saint  Lawrence  Seaway  Development 

Corporation. 

James  L.  Emery,  ■  ■ 

Administrator. 

(FR  Doc.  88-29697  Filed  12-29-88:  8:45  am] 

BILUNQ  CODE  4»1<M1-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[AO-FRL-3500-1] 

National  Emisalon  Standard*  for 
Hazardous  Air  Pollutants;  Coke  Oven 
Emissions  From  Wst-Coal  Ctiarged  By- 
product Coke  Oven  Batteries 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  reopening  of  public 
comment  period. 

summary:  The  period  for  receiving 
written  comments  on  the  proposed 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Colie  Oven  Emissions  from  Wet-Coal 
Charged  By-Product  Colce  Oven 
Batteries  is  being  reopened  for  the 
limited  purpose  of  allowing  public 
comment  on  data  gathered  by  EPA  on 
new  technology  for  the  control  of 
emissions  from  coke  oven  door  leaks. 
Available  data  suggest  that  this 
technology  has  the  potential  to  reduce 
door  lealcs  to  3  percent  leaking  doors 
(PU))  for  4-meter  batteries  and  7  PLD  for 
6-meter  batteries  based  on  three-run 
averages. 

DATE:  Comments  must  be  postmarked 
on  or  before  February  28, 1989. 
AODKESS:  Comments  on  this  notice 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section  (LE- 
131),  Attention:  Docket  Number  A-7»- 


15.  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  concerning  this 
notice,  contact  Mr.  Doug  Bell  or  Ms. 
Amanda  Agnew,  Standards 
Development  Branch,  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina, 
27711,  telephone  numbers  (919)  541-5568 
and  (919)  541-5268,  respectively. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  April  23, 1987  (52  FR  13586),  the 
Agency  proposed  the  NESHAP  for  coke 
oven  emissions  from  wet-coal  charged 
by-product  coke  oven  batteries  under 
Section  112  of  the  Clean  Air  Act  (CAA). 
Following  proposal,  additional 
information  was  obtained  by  the  Agency 
on  recent  technological  advancements 
for  the  control  of  leaks  from  coke  oven 
doors  (Docket  A-79-15,  Docket  Items 
IV-B-4,  IV-B-5,  IV-I-1,  and  IV-J-2).  The 
evaluation  of  this  technology  indicates 
that  door  leaks  can  be  controlled  to 
levels  of  3  PLD  for  4-meter  batteries  and 
7  PLD  for  6-meter  batteries  based  on 
three-run  averages  as  compared  to  the 
10  PLD  for  all  sizes  that  was  proposed. 
Consequently,  the  additional  emission 
reduction  provided  by  this  technology 
can  result  in  lower  risks  to  human 
health  from  exposure  to  coke  oven 
emissions. 

Because  of  this  new  technical 
information  and  EPA's  desire  to  ensure 
that  the  standards  are  based  on  the 
most  complete  and  accurate  information 
available,  EPA  is  reopening  the  public 
comment  period  imtil  February  28, 1989. 
The  EPA  will  consider  those  comments 
that  pertain  to  the  applicability,  control 
effectiveness,  and  costs  associated  with 


the  technology  for  the  control  of 
emissions  from  coke  oven  door  leaks 
discussed  in  this  notice  or  on  the 
performance  of  any  other  new 
technologies.  The  EPA  will  also  consider 
new  performance  data  for  the  control  of 
door  leaks  that  were  not  previously 
addressed  by  EPA  in  the  document 
titled  "Coke  Oven  Emissions  from  By- 
Product  Coke  Oven  Batteries — 
Backgrotmd  Information  for  Proposed 
Standards"  (EPA  450/3-85-028a).  The 
comment  period  for  all  other  aspects  of 
the  rulemaking  ended  November  30, 
1987. 

This  notice  does  not  change  in  any 
way  the  standards  as  proposed  on  April 
23. 1987  (52  FR  13586).  In  addition,  this 
notice  is  not  intended  to  address  how 
the  recent  decision  by  the  DC  Circuit 
Court  on  the  vinyl  chloride  standards 
[Natural  Reaourcea  Defense  Council 
Inc.  V.  EPA,  824  F.2d  1146  [1987])  affects 
the  proposed  standards  for  coke  oven 
emissions.  Any  change  in  the  proposed 
standards  or  response  to  the  vinyl 
chloride  standards  decision  will  be 
addressed  in  future  notices  in  the 
Federal  Register. 

n.  Oesaripti(»  of  Technology 

The  controls  for  coke  oven  door  leaks 
have  continued  to  improve  in  recent 
years  with  the  introduction  of  flexible 
coke  oven  doors,  improved  automatic 
cleaners  for  doors  and  |ambs,  and  the 
use  of  sodium  silicate  as  a 
supplementary  sealant  that  is  applied  to 
reduce  leakage.  The  flexible  door 
technology  includes  a  modified  door 
designed  by  Krupp  Wilputte,  a  new 
design  that  is  being  marketed  by  Saturn 
Machine  &  Welding  Company,  Inc.,  and 
a  new  door  manufactured  by  Krupp 
Koppers  The  new  Saturn  door 
incorporates  several  features  that  are 


different  from  those  of  conventional 
doors  and  seals: 

•  Flexibility:  The  door  and  doorplug 
are  constructed  in  two  to  three  sections, 
which  allows  the  door  to  flex  (either  in 
the  concave  or  convex  direction)  more 
than  the  rigid  conventional  doors  to 
conform  to  warped  jambs  with  an 
outward  or  inward  bow. 

•  Seal:  The  door  seal  is  constructed  of 
Inconel"  (a  durable,  heat-resistant  alloy 
that  is  flexible  and  easily  repaired) 
mounted  on  a  flexible  diaphragm  plate. 

•  Leaf  springs:  Pressure  is  maintained 
on  the  seal  by  leaf  springs  that  provide 
continuous  force  around  the  door 
perimeter  instead  of  the  point  loading  of 
plungers  (spaced  at  4-  to  8-in.  intervals) 
used  on  conventional  doors. 

A  major  advantage  of  the  Saturn  door 
is  in  seal  maintenance  because  the  seal 
can  be  relatively  easily  repaired  at  the 
plant  by  replacing  a  damaged  seal 
section  or  filing  in  place.  Conventional 
doors  generally  are  sent  to  outside 
contractors  for  seal  replacement  and 
repairs,  and  these  repairs  are  usually 
more  extensive  and  expensive.  Another 
advantage  is  that  the  door  can  be  more 
easily  adjusted  to  conform  to  the 
deflections  of  warped  jambs.  The  use  of 
leaf  springs  instead  of  numerous  spring- 
loaded  plungers  also  improves  seal 
performance  by  providing  a  uniform  and 
continuous  pressure  on  the  seal  against 
the  jamb.  This  eliminates  the  need  for 
manual  adjustment  of  numerous  spring- 
loaded  plungers,  which  may  result  in  too 
much  or  too  little  pressure  on  the  seal. 

The  operation  of  Krupp  Wilputte's 
flexible  door  is  similar  to  the  Saturn 
door  in  that  the  knife  edge  holder  and 
knife  edge  can  flex  somewhat  to  mate 
with  the  jamb.  The  newer  design  does 
not  use  asbestos  insulation  between  the 
plug  and  metal  seal,  the  gas  channel  is 
larger,  adjusting  bolts  are  placed  at  4-in. 
intervals  (instead  of  8-in.),  and  Vi-in. 
and  V4-in.  half-rounds  are  placed 
between  the  doorplug  and  doorframe  to 
allow  the  door  to  flex.  The  door  sealing 
may  be  supplemented  with  the  use  of 
sodium  silicate  prepared  in  a  graphite 
base.  For  doors  that  are  identified  as 
leakers,  the  jamb  can  be  sprayed  with 
sodium  silicate  prior  to  door  placement. 
Sodium  silicate  is  also  sprayed 
externally  to  stop  door  leaks  that  occur 
after  door  placement  and  charging. 

Another  flexible  door  design  is  one 
marketed  by  Krupp  Koppers  called  the 
FLEXIT«  door.  This  door  has  a  flexible 
cast-iron  body  and  flexible,  spring- 
loaded  seal  elements  that  are  supported 
by  membranes.  In  addition,  the  ceramic 
plugs  are  designed  to  provide  enlarged 
pressure  relief  canals.  This  door  has 
been  installed  on  an  8-meter  battery  in 


the  Federal  Republic  of  Germany,  and 
additional  installations  are  planned  for 
two  more  tall  batteries.  There  are  no 
known  U.S.  installations  with  the 
FLEXIT"  door. 

The  routine  cleaning  of  doors  and 
jambs  after  every  push  is  also  an 
important  component  of  a  successful 
door  leak  control  program.  The  use  of 
automatic  door  and  jamb  cleaners  can 
improve  the  quality  and  consistency  of 
the  cleaning  effort.  For  example,  the 
Saturn  Company  has  developed  a  new 
jamb  cleaner  that  provides  good 
cleaning  coverage,  even  on  warped 
jambs,  and  is  easier  to  maintain  than 
some  other  automatic  cleaners.  The 
Saturn  jamb  cleaner  maintains  a 
constant  hydraulic  pressure  of  125  psig, 
which  allows  it  to  follow  warped  jambs. 
The  jamb  cleaner  also  has  a  serrated- 
edge  blade  that  is  effective  at  cleaning 
the  portion  of  the  jamb  inside  the  oven. 
Another  advantage  is  that  the  head  of 
the  cleaner  can  be  lowered  to  the  bench 
level  to  make  access  for  maintenance 
easier.  The  door  cleaner  developed  by 
Saturn  uses  cut  steel  cables  instead  of 
blades  for  door  cleaning  and  also  has  a 
scraper  for  the  bottom  plate.  The  frayed 
cable  ends  provide  the  proper  amount  of 
flexibility  for  door  cleaning,  and  it  will 
generally  work  on  any  door.  The  design 
makes  cable  replacement  on  the  door 
cleaner  straightforward,  and  it  is  a 
relatively  minor  maintenance  item. 

Another  important  part  of  the  door 
leak  control  technology  is  worker 
performance  in  cleaning  doors  and 
jambs,  proper  door  placement,  and 
repairs  for  damaged  door  seals.  For 
example,  door  seals  may  be  damaged 
and  subsequently  leak  if  the  metal  seal 
is  damaged  when  the  door  is  improperly 
spotted  for  placement  on  the  oven. 
Extensive  worker  training  programs  are 
used  to  minimize  leaks  that  occur  from 
human  errors.  In  addition,  door 
alignment  devices  are  available  to  aid 
the  workers  in  properly  positioning  the 
door  before  placement  on  the  oven. 
Visable  emission  monitoring,  with 
feedback  to  supervisory  personnel,  is 
also  a  critical  component  of  a  successful 
door  leak  control  program.  The 
monitoring  identifies  problem  doors  and 
the  need  for  corrective  actions.  When 
door  leaks  are  observed,  it  is  important 
to  identify  the  cause  (e.g.,  seal  damage, 
blocked  gas  passages,  poor  cleaning) 
and  to  take  the  necessary  action  to 
correct  the  problem. 

nL  Door  Leak  Cootrol  Performance 

The  only  complete  set  of  Saturn  doors 
in  place  is  on  a  6-meter  battery  with  60 
ovens.  (Single  experimental  doors  are 
currently  being  evaluated  in  trials  at 
several  other  coke  plants.)  This  battery 


has  several  structural  design  problems 
and  also  has  a  leakage  problem  from 
warped  jambs.  The  design  problems  are 
currently  being  remedied,  and  all  of  the 
jambs  on  the  battery  are  being  replaced. 
The  design  problems  and  warped  jambs 
are  unrelated  to  the  installation  or 
indicated  emission  performance  of  the 
Saturn  doors.  The  door  installation  was 
completed  in  January  1988,  and  the 
company  has  conducted  58  observations 
of  door  leaks  since  then.  These 
observations  did  not  include  any  leaks 
due  to  design  problems  or  the  warped 
jambs.  Leaks  associated  with  these 
situations  are  expected  to  be  eliminated 
when  the  repair  work  is  completed. 
These  data  show  an  overall  average  of 
4.5  PLD  and  an  uppor  95-perceant 
confidence  level  of  7  PLD  (based  on  a 
three-run  average).  The  EPA's  previous 
evaluation  of  coke  oven  emissions  has 
shown  that  there  is  considerable 
variability  over  time  and  from  battery  to 
battery  even  when  the  equipment, 
operation,  and  maintenance  programs 
are  apparently  identical.  The  ratio  of  the 
95-percent  confidence  level  to  the 
overall  average  noted  in  this  case  is 
typical  of  this  variability.  In  the  past, 
EPA  has  chosen  the  95-percent 
confidence  level  as  the  basis  for  the  not- 
to-be  exceeded  standard.  However, 
annual  emission  estimates  that  are  used 
to  estimate  risks  are  based  on  overall 
average  levels.  These  data  were 
collected  from  observations  from  the 
bench  instead  of  the  yard  as  specified  in 
EPA  Method  109.  Consequently,  these 
observations  may  include  a  few  leaks 
that  would  not  be  observed  form  the 
yard  and  may  yield  results  for  PLD 
slightly  higher  than  those  obtained  by 
the  EPA  method. 

Data  were  available  for  a  coke  plant 
that  used  the  flexible  Krupp  Wilputte 
doors  supplemented  with  sodium 
silicate  spraying.  Chuck  doors  (level 
doors)  at  this  plant  are  routinely  sealed 
by  spraying  with  sodium  silicate.  Prior 
experience  at  this  plant  had  been  that 
sodium  silicate  was  difficult  to  remove 
after  it  had  set  up;  however,  no 
problems  have  been  experienced  with 
the  sodium  silicate  in  a  graphite  base 
because  it  releases  more  easily  and 
removal  of  the  residue  is  not  difficult.  A 
total  of  nine  observations  performed 
during  official  State  inspections  at  this 
plant  in  the  period  from  1984  to  1988  and 
four  observations  performed  during 
ofHcial  EPA  inspections  in  1988  revealed 
a  range  of  0  to  2.5  PLD  with  a  projected 
upper  95-percent  confldence  level  of 
about  3  PLD.  These  very  low  levels  are 
apparently  achieved  by  the  use  of 
sodium  silicate  as  needed  to  stop  door 
leaks. 
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The  data  for  the  new  Saturn  door 
suggest  that  door  leak  control  levels  of  7 
PLD  or  less  are  achievable  for  a  high 
percentage  of  the  time  on  6-meter 
batteries.  Door  leak  control  is  more 
difficult  on  tall  batteries;  consequently, 
this  same  technology  applied  to  short 
batteries  (less  than  5-meters  in  height] 
may  result  in  even  lower  PLD  levels. 
The  flexible  Krupp  Wilputte  door  and 
sodium  silicate  appear  to  offer  an 
alternative  means  to  obtain  an 
additional  reduction  in  leaks.  The  plant 
using  this  technology  reported  no  leaks 
observed  in  many  cases,  and  the  highest 
observation  was  only  2.5  PLD  during  13 
official  inspections.  The  use  of  the 
sodium  silicate  spray  may  make  door 
leak  control  similar  to  that  for  topside 
leaks.  On  the  topside,  leaks  are 
controlled  by  applying  a  luting  mixture 
to  seal  the  leak  when  a  leak  is  observed. 
If  sodium  silicate  can  be  used  routinely 
on  doors,  exceptional  door  leak  control 
may  be  attained  by  conscientiously 
sealing  any  leaking  doors  with  the 
sodium  silicate  regardless  of  the  type  of 
door. 

The  data  from  the  two  coke  plants 
suggest  that  PLD  levels  on  the  order  of  3 
to  7  PLD  are  achievable  for  a  high 
percentage  of  the  time.  A  level  of  3  PLD 
is  apparently  achievable  based  on  a  95- 
percent  conHdence  level  and  three-run 
averages  for  a  4-meter  battery  with 
flexible  doors  supplemented  by  sodium 
silicate  spraying.  The  new  Saturn  door 
should  continually  achieve  7  PLD  or  less 
on  a  6-meter  battery,  and  it  may  achieve 
lower  levels  on  shorter  batteries  that  are 
not  as  difficult  to  control.  These  very 
low  performance  levels  are  not 
achievable  by  the  control  equipment 
technology  alone.  The  level  of  control 
also  is  affected  directly  by  the  ability  to 
identify  and  correct  leak  control 
problems.  A  vigorously  implemented 
program  of  monitoring,  trouble-shooting, 
more  frequent  seal  repairs,  jamb 
replacement  as  necessary,  extensive 
worker  training,  worker  incentives,  and 
regulatory  enforcement  can  improve 
performance  to  levels  not  currently 
achieved  on  other  batteries. 

The  data  on  emission  control 
performance  for  the  two  plants  with 
flexible  door  technology  represent 
somewhat  limited  data  on  newly 
installed  equipment.  However,  EPA  has 
no  information  that  indicates  that  the 
control  perfonnance  should  deteriorate 
over  time. 

IV.CoMs 

The  use  of  the  Saturn  door  technology 
could  require  the  replacement  of 
existing  doors  with  the  new  flexible 


doors.  No  major  modifications  to 
existing  door  machines  are  esqwcted. 
However,  the  installation  and  routine 
use  of  automatic  door  and  jamb  cleaners 
are  highly  reconunended  to  achieve 
consistent  control  performance.  The 
capital  cost  for  a  new  door  for  short 
ovens  ranges  from  about  $10,000  to 
$12,000  per  door  and  about  $160,000 
each  for  a  door  or  jamb  cleaner.  For  a 
typical  60-oven  battery,  the  capital  cost 
for  the  doors  would  be  about  $1.3 
million,  and  the  cost  of  door  and  jamb 
cleaners  (four  at  $160,000]  would  add 
about  $0.64  million  for  a  total  of  about 
$2  million  per  short  battery.  For  a  6- 
meter  battery  with  60  ovens,  the  capital 
cost  of  the  doors  is  estimated  as  $2 
million  with  an  additional  $1.2  million 
for  the  cleaners.  For  batteries  that  use 
manual  cleaning,  the  cost  of  the 
automatic  cleaners  may  be  offset 
somewhat  by  reduced  labor 
requirements  for  the  manual  cleaning  of 
doors  and  jambs. 

The  cost  to  modify  doors  to  the 
flexible  Krupp  Wilputte  design  includes 
$2,500  for  material  and  $1,500  for  labor, 
for  a  60-oven  battery,  the  installed 
capital  cost  for  the  modified  doors  is 
estimated  as  roughly  $480,000.  The 
major  cost  component  for  supplemental 
sealing  with  sodium  silicate  is  the 
additional  labor  required  for  preparing 
the  material,  spraying  the  doors, 
respraying  to  seal  leaks  as  necessary, 
and  removal  of  the  residue  after 
pushing.  Some  plants  may  be  able  to 
redirect  worker  efforts  with  a  minimal 
increase  in  labor,  and  other  plants  may 
need  to  add  a  worker  specifically  for 
this  function.  Assuming  the  labor 
increase  is  one  person  per  shift  for  a  60- 
oven  battery,  the  annual  labor  costs 
would  be  roughly  $200,000  per  year 
(including  fringe  benefits  and  overhead 
for  a  total  of  four  persons).  The  annual 
material  cost  (sodium  silicate]  is 
estimated  at  $10,000  for  a  total  annual 
cost  of  $210,000. 

V.  Request  for  Comments 

It  is  important  that  the  Agency  receive 
comments  from  the  owners  and 
operators  of  coke  ovens.  The  Agency  is 
aware  that  there  are  many  factors  that  a 
plant  operator  must  consider  in 
determining  control  strategies.  The 
information  collected  on  relatively 
recent  door  leak  control  technology 
suggest  that  levels  of  3  and  7  PLD  (based 
on  the  average  of  three  observations) 
can  be  achieved  on  short  and  tall 
batteries,  respectively,  with  the  flexible 
door  design,  a  vigorously  implemented 
door  leak  control  program,  and  perhaps 
supplementary  control  by  spraying 
sodium  silicate.  It  would  be  very  helpful 


for  the  Agency  to  learn  what  steps  each 
plant  would  take  to  meet  the  cited 
performance  levels.  Therefore, 
comments  on  the  information  presented 
in  this  notice  are  requested  &om  the 
public  and  the  affected  industry. 
Specific  comments  are  requested  on  the 
following  areas: 

•  Is  the  technology  applicable  to  the 
industry  in  general? 

•  Does  it  represent  improvements 
over  conventional  technology  used  for 
door  leak  control? 

•  Are  the  cited  performance  levels 
achievable  and  adequately 
demonstrated?  Is  better  performance 
possible? 

•  Is  the  estimate  of  cost  accurate? 
(For  example,  are  there  cost  savings  or 
additional  expenses  that  should  be 
included?) 

•  What  impacts  on  maintenance  and 
operational  procedures  would  occur  as  a 
result  of  installing  the  new  door 
technology? 

•  Describe  in  detail  other 
technologies  or  procedures  that  could  be 
used  in  lieu  of  the  new  door  technology 
to  achieve  the  cited  performance  levels. 

•  What  specific  battery 
characteristics  (e.g.,  type  and  age  of 
equipment,  existing  control  technology, 
etc.]  would  impact  on  a  plant's  ability  to 
achieve  the  cited  performance  levels? 
Describe  how  and  why  the  impact 
would  occur. 

The  EPA  will  consider  only  those 
comments  that  pertain  to  the 
technologies  for  the  control  of  coke  oven 
door  leaks  discussed  in  this  notice  or  on 
the  performance  of  any  other 
technologies  for  the  control  of  door 
leaks  not  previously  addressed  by  EPA 
in  the  document  titled  "Coke  Oven 
Emissions  from  By-Product  Coke  Oven 
Batteries — Background  Information  for 
Proposed  Standards"  (EPA  450/3-85- 
028a). 

List  of  Subjects  in  40  CFR  Part  61 

Asbestos,  Benzene,  Beryllium,  Blast 
furnaces  and  steel  mills.  Hazardous 
substances.  Incorporation  by  reference. 
Inorganic  arsenic.  Intergovernmental 
relations.  Mercury,  Radionuclides, 
Reporting  and  recordkeeping 
requirements.  Vinyl  chloride. 

Date:  December  22. 198& 
Don  R.  day. 

Assistant  Administrator  for  Air  and 
Radiation. 
[PR  Doc  88-^0082  Filed  12-29-68;  8:45  am] 
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40  CFR  Part  180 

[PP  8E3661/P47S:  FRL-3501-2] 

Pesticide  Tolerance  For  Fluazif  op- 
Butyl 

AaCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUHMARV:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  herbicide  fluazifop-butyl  in  or  on 
the  raw  agricultural  commodity  coffee. 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(»-*]. 

DATC:  Comments,  identified  by  the 
document  control  number  [PP  8E3661/ 
P475],  must  be  received  on  or  before 
January  30, 1989. 

AOORESS:  By  mail,  submit  written 
conunents  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  246.  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  niRTHER  INFORMATION  CONTACT  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm. 
716B,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703)- 
557-2310. 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  06903, 


has  submitted  pesticide  petition  8E3661 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  Hawaii. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  herbicide  (R)-2-ll4-[[5- 
(trifluoromethyl)-2- 

pyridinyljoxyjphenoxyj-propanoic  acid 
(resolved  isomer  of  fluazifop],  both  free 
and  conjugated,  and  of  butyl  [RJ-2-(4-([5- 
(trifluoromethyl)-2-pyridinyl]- 
oxyjphenoxyjpropanoate  (resolved 
isomer  of  fluazifop-p-butyl),  all 
expressed  as  fiuazifop,  in  or  on  the  raw 
agricultural  commodity  coffee  at  0.10 
part  per  million  (ppm). 

The  petitioner  proposed  that  use  of 
this  commodity  be  limited  to  Hawaii 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  rats  which  was 
negative  for  oncogenic  potential  under 
the  conditions  of  the  study  at  all  feeding 
levels  of  0.1, 0.3, 1.0,  and  3.0  milligrams 
(mg)  per  kilogram  (kg)  of  body  weight 
(bw)  per  day  (equivalent  to  2,  6,  20,  and 
60  ppm]  and  a  systemic  no-observed- 
effect  level  (NOEL)  of  1  mg/kg/day. 

2.  A  90-day  rat  feeding  study  with  a 
NOEL  of  0.5  mg/kg/day  (equivalent  to 
10  ppm). 

3.  A  90-day  dog  feeding  study  with  a 
NOEL  of  25  mg/kg/day  (equivalent  to 
1,000  ppm). 

4.  A  rat  oral  lethal  dose  LDso  of  3,300 
mg/kg. 

5.  A  rat  teratology  study  with  a 
teratogenic  and  maternal  toxicity  NOEL 
of  10  mg/kg/day  (equivalent  to  200  ppm) 
and  a  NOEL  for  fetotoxicify  of  1  mg/kg/ 
day. 

6.  A  rabbit  teratology  study  with  a  no 
teratogenic  effect  level  at  90  mg/kg/day 
(highest  dose  tested]  and  a  NOEL  for 
fetotoxicity  of  10  mg/kg/day  (equivalent 
to  330  ppm). 

7.  A  two-generation  rat  reproduction 
study  with  a  NOEL  of  4  mg/kg/day  (80 
ppm). 


8.  A  1-year  dog  feeding  study  with  a 
NOEL  of  S  mg/kg/day. 

9.  An  18-month  mouse  chronic 
feeding/oncogenicify  study  with  no 
observed  oncogenic  potential  under 
conditions  of  the  study  at  all  feeding 
levels  of  0.1,  0.3, 1.0,  and  3.0  mg/kg/day 
and  a  NOEL  for  systemic  toxicity  of  1.0 
mg/kg/day  (equivalent  to  7  ppm). 

10.  An  Ames  test  (negative),  a  rat 
cytogenetic  study  (negative),  and  an  in- 
vitro  transformation  assay  (negative). 

11.  An  acute  delayed  neurotoxicify 
study  in  hens  (negative). 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  1.0  mg/kg/day]  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.01  mg/kg  of  body  weight  (bw)/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.002095  mg/kg/day;  the 
current  action  will  increase  the  TMRC 
by  0.000005  mg/kg/day  (0.2  percent). 
Pubished  tolerances  utilize  20.85  percent 
of  the  ADI;  the  current  action  will  utilize 
an  additional  0.05  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  adequate 
analytical  methods,  high-pressure  liquid 
chromatography  using  an  ultraviolet 
detector,  are  available  in  the  Pesticide 
Analytical  Manual.  Vol.  n  (PAM-II),  for 
enforcement  purposes. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  18a411 
would  protect  the  public  health.  No 
secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
coffee  is  not  considered  a  livestock  feed 
commodity. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docimient 
control  number,  [PP  8E3661/P475].  All 
written  comments  filed  in  response  to 
this  petiton  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 
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Hie  Office  of  Mcmagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  Stat  1164, 5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establisUng  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  irf  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  Decemlwr  20. 1988. 
Anne  E.  Lindaay, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  DSC.  346a. 

2.  In  S  180.411{d),  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  coffee,  to  read 
as  follows: 

§  180.411    Fkiazlfop-tMityl;  toterances  for 
residues. 


(d)* 

*    * 

Conunodrty 

rntHton 

• 

Coffee... 

• 

•  • 

•  • 

•  • 
0.1 

•  • 

[FR  Doc.  88-3O0A0  Filed  12-29-68;  8:45  am] 
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40  CFR  Part  180 

[PP  7E355S/P445:  FRC-3500-9] 

Pesticide  Tolerance  for  Thlophanate- 
IMethyt 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  I>roposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  fungicide 


thiophanate-methyl  its  oxygen  analog, 
and  its  benzimidazole-containing 
metabolites  in  or  on  the  raw  agricultural 
commodity  potatoes.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
fungicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

date:  Comments,  identified  by  the 
docimient  control  number  [RP  7E3555/ 
P445],  must  be  received  on  or  before 
January  30. 1969. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  SL,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  %vritten 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  2046a  Office 
location  and  telephone  number  Rm. 
716C.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703)- 
557-2310. 
SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Bnmswick,  NJ  08003, 
has  submitted  pesticide  petition  7E3555 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Colorado,  Florida.  Idaho, 
Maine,  and  Washington. 

This  petition  requested  thatthe 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 


establishment  of  a  tolerance  for  the 
combined  residues  of  the  fungicide 
thiophanate-methyl  (dimethyl-((l,2- 
phenylene)bi8(iminocarbonothioyl)]bis[c 
arbamate]),  its  oxygen  analog  dimethyl- 
4-4'-o-phenylene  bis(allophanate),  and 
its  benzimidazole-containing 
metabolites  (calculated  as  thiophtmate- 
methyl)  in  or  on  the  raw  agricultural 
commodity  potatoes  at  0.2  part  per 
million  (ppm). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  6-month  rat  feeding  study  with  a 
NOEL  of  64  ppm  (3.2  mg/kg/day). 

2.  A  6-month  mouse  feeding  study 
with  a  NOEL  of  1,600  ppm  (240  mg/kg/ 
day). 

3.  A  2-year  rat  feeding/oncogenicity 
study  with  a  no-observed-effect  level 
(NOEL)  of  160  ppm  (equivalent  to  8 
milligrams  (mg) /kilogram  (kg)  of  body 
weight  per  day)  for  systemic  effects  and 
no  oncogenic  efforts  observed  at  the 
dosage  levels  tested  (0. 10. 40, 16a  and 
640  ppm.  equivalent  1 0.5,  2,  6,  and  32 
mg/kg/day). 

4.  A  2-year  dog  feeding  study  with  a 
systemic  NOEL  of  50  mg/kg/day  (2,000 
ppm). 

5.  A  rat  teratology  study  with  no 
compound-related  teratogenic  or  fetal 
effects  observed  at  the  dosage  levels 
tested  (0,  25a  1,200  and  2.500  ppm). 

6.  A  three-generation  rat  study  with  a 
reproductive  NOEL  of  160  ppm  (8  mg/ 
kg/day). 

7.  Mutagenicity  studies  including  one 
that  was  negative  for  point  mutations  in 
Salmonella  typhimurum  with  and 
without  liver  microsomal  activation,  and 
another  that  was  negative  for  DNA 
damage  as  indicated  by  differential 
toxicity  in  repair  proficient  and  deficient 
strains  of  Bacillus  subtilis. 

Data  considered  desirable  but  lacking 
are  a  mouse  oncogenicity  study,  a 
teratology  study  in  a  second  species, 
and  mutagenicity  assays  in  mammalia 
systems  to  determine  thiophanate 
methyl's  potential  to  cause  point 
mutations,  chromosomal  change,  and 
DNA  damage. 

A  comprehensive  review  of  the  data 
available  for  thiophanate-methyl  was 
conducted  in  connection  with  a  Special 
Review  (formerly  called  rebuttable 
presumption  against  registration 
(RPAR))  for  the  chemical,  which  was 
published  in  the  Federal  Register  of 
December  7, 1977  (42  FR  61970).  This 
presumption  against  thiophanate-methyl 
was  based  on  information  indicating 
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that  its  metabolite,  methyl  2- 
benzimidizole  carbamate  (MBC),  had 
the  potential  to  cause  mutagenic  effects 
and  to  result  in  local  population 
reduction  in  nontarget  organisms 
(earthworms).  In  the  Federal  Register  of 
October  11, 1979  (44  FR  58796),  the 
Agency  published  a  Preliminary  Notice 
of  Determination,  which  concluded  that 
available  evidence  did  not  clearly 
demonstrate  a  risk  to  humans  or  the 
environment  as  a  result  of  registered 
uses. 

Prior  to  the  publication  of  the  final 
regulatory  decision,  the  Agency  received 
limited  evidence  that  dietary  exposure 
to  the  MBC  metabolite  might  pose  an 
oncogenic  risk.  The  Agency's  p>osition 
concerning  the  RPAR  issues  with 
thiophanate-methyl  was  published  in 
the  Federal  Register  of  October  20, 1962 
(47  FR  46747).  In  the  Notice  of 
Determination  Concluding  the 
Rebuttable  Presumption  Against 
Registration  (PD-4).  the  Agency 
determined  that  the  potential  oncogenic 
and  mutagenic  risks  of  thiophanate- 
methyl  were  exceeded  by  the  benefits 
associated  with  its  use. 

Thiophanate-methyl  was 
subsequently  classified  as  a  Group  D 
carcinogen  (inadequate  information 
available  for  classification  as  a 
carcinogen),  and  the  metaboUte  MBC 
was  classified  as  a  Group  C  carcinogen 
(limited  evidence  of  carcinogenicity). 
MBC  was  classified  as  a  Group  C 
carcinogen  based  on  the  following 
considerations:  (1)  MBC  has  been  shown 
to  cause  liver  tumors  solely  in  the 
mouse:  (2)  the  liver  tumors  were 
observed  in  two  closely  related  strains 
of  mice  (CD-I  and  Swiss),  whereas  no 
liver  tumors  were  produced  by  MBC  in 
another  strain  of  mice  (NMRKf  SPF-71); 
(3)  MBC  showed  no  oncogenic  response 
in  ChR-CD  rates:  and  (4)  MBC  produced 
weak  mutagenic  effects  consistent  with 
spindle  poison  activity  rather  than  gene 
mutation  of  DNA  repair  activity. 

The  oncogenic  risk  from  dietary 
exposure  to  MBC  resulting  from  existing 
uses  of  thiophanate-methyl  is  expected 
to  be  less  than  that  for  the  fungicide 
benomyl.  which  has  similar  use 
pattens.  The  upper  limit  of  oncogenic 
risk  for  dietary  exposure  to  tolerance- 
level  residues  of  MBC  is  calculated  at 
10"  *.  The  proposed  use  on  potatoes  will 
contribute  a  negligible  incremental 
increase  of  10"^  to  the  oncogenic  risk 
estimate  for  the  metabolite. 

The  provisional  acceptable  daily 
intake  (PADI)  for  thiophante-methyl, 
based  on  the  2-year  rat  feeding  study 
NOEL  of  8  mg/kg/day  (160  ppm)  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.08  mg/kg  of  body 
weight  (bw]/day.  The  maximum 


permitted  intake  (MPI)  for  a  60-kg 
human  is  calculated  to  be  4.8  mg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.24002  mg/day;  the 
current  action  will  increase  the  TMRC 
by  Oi)00170  mg/kg/day  (0.71  percent). 
Published  tolerances  utilize  30.00 
percent  of  the  PADI;  the  current  action 
will  utilize  an  additional  0.21  percent. 

For  purposes  of  the  proposed  use  on 
potatoes,  the  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  high-pressure  liquid 
chromatography,  is  available  for 
enforcement  purposes  in  the  Pesticide 
Analytical  Manual  (PAM),  Vol.  II.  There 
are  currently  no  actions  pending  against 
the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency  and  the  fact 
that  currently  established  tolerances  for 
meat  and  milk  are  adequate  to  cover 
any  residues  on  animal  feed  resulting 
from  the  proposed  use,  the  tolerance 
established  by  amending  40  CFR  180.371 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408[e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
subnut  written  comments  on  the 
proposed  regulation.  Coounents  must 
bear  a  notation  indicating  the  document 
control  number,  [pp  7E3555/P445].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fi-om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  Stat.  1164,  5  U.S.C.  601-612).  tiie 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fit>m  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fednal  Register  of  May  4, 1961  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultuiral  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  December  19, 1988. 
Ann*  E.  LindMy, ,) 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  1«>-[  AMENDED] 

1.  The  authority  citation  for  Part  180 

continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.371  is  amended  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  potatoes  to  read 
as  follows: 


§180J71 
forresMueSb 


Commodities 


Parts  per 


Potatoes 


0.2 


[FR  Doc.  88-300S4  Filed  12-29-88;  8:45  am] 
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40  CFR  Parts  180, 18S,  and  186 

[PP  7F3476  and  FAP  7HS524/R997: 
FRL-3501-1] 

Pesticide  Tolerances  for  Mydobutanil 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  document  propose  that 
tolerances  be  established  tor  the 
combined  residues  of  the  fungicide 
mydobutanil  and  certain  of  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities,  food 
additives,  and  feed  additives.  This 
proposal  to  establish  maximum 
permissible  levels  of  combined  residues 
of  mydobutanil  and  certain  of  its 
metaboUtes  in  or  on  the  commodities, 
food  additives,  and  feed  additives,  was 
requested  in  petitions  submitted  by 
Rohm  and  Haas  Co. 


iH»»»S'S'S'i'i'i'»» 

1^         *■■♦■■♦■■♦■■♦■■♦■■♦■■» 


53C20 Federal  Register  /  Vol.  53.  No.  251  /  Friday.  December  30.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  251  /  Friday.  December  30.  1988  /  Proposed  Rules 


53021 


date:  Comments,  identiRed  by  the 
document  control  number  [PP  7F3476/ 
R997],  must  be  received  on  or  before 
January  17. 1989. 

ADDRESS:  Written  objections,  identifled 
by  the  document  control  number  [PP 
7F3476  and  FAP  7H5524/R997],  may  be 
submitted  to  the:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency,  Km. 
M-3708,  401  M  St.,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  A.  Rossi,  Product  Manager  (PM)  21. 
Registration  Divsion  (TS-767C). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  227.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703}- 
557-1900. 

SUPPLEMENTARY  INFORMATIO»<:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  January  29, 1987  (52  Fr  2989), 
which  announced  that  Rohm  and  Haas 
Co.  of  Independence  Mall  West, 
Philadelphia.  PA  19105,  had  submitted 
pesticide  petition  (PP)  7F3476  and  food 
additive  petition  (FAP)  7H5524  to  EPA 
proposing  the  establishment  of 
tolerances  for  the  fungicide 
myclobutanil  [alpha-butyl-alpha-(4- 
chlorophenyl)-l^-1.2.4-triazole-l- 
propanenitrilej  and  its  metabolites 
containing  both  the  chlorophenyl  and 
triazole  rings  in  or  on  the  following: 
apples  (whole  fruit)  at  0.5  part  per 
million  (ppm).  wet  apple  pomace  at  1.0 
ppm.  and  dry  apple  pomace  at  6.0  ppm; 
grapes  (whole  fruit)  at  1.0  ppm.  wet 
grape  pomace  at  2.0  ppm,  dry  grape 
pomace  at  10.0  ppm,  raisins  at  10.0  ppm. 
and  raisin  waste  at  25  ppm;  milk  at  0.1 
ppm;  meat  and  meat  by-products  (bmyp) 
(except  liver)  at  0.04  ppm;  liver  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.5 
ppm;  and  eggs  at  0.04  ppm. 

Subsequently,  Rohm  and  Haas 
amended  the  petitions  by:  Reducing  the 
tolerance  for  eggs  to  0.02  ppm;  and  the 
tolerance  for  liver  of  cattle,  goats,  hogs. 
horses,  and  sheep  to  0.3  ppm;  and  milk 
to  0.05  ppm:  proposing  increases  in  the 
tolerances  for  meat  and  meat  by- 
products (except  liver)  to  0.05  ppm: 
amending  the  tolerance  expression  of 
meat  and  meat  by-products  (except 
liver)  to  include  fat  and  to  specify  cattle, 
goats,  hogs,  horses,  and  sheep; 
combining  the  tolerances  for  residues  in 
apple  pomace  (wet  and  dry)  at  5.0  ppm 
and  grape  pomace  (wet  and  dry)  at  10.0 
ppm;  proposing  a  tolerance  for  meat;  fat, 
and  meat  by-products  of  poultry  at  0.02 
ppm;  and  by  amending  the  tolerance 
expressions  to  specify  the  metabolite(s) 
to  be  regulated  in  the  raw  and  processed 
commodities. 


Former  Parts  193  and  561  of  Title  21  of 
the  Code  of  Federal  Regulations,  in 
which  FAP  7H5524  proposed 
regulations,  have  been  recodified  into  40 
CFR  Parts  185  and  186,  respectively  by  a 
document  published  in  the  Federal 
Register  of  June  29. 1988  (53  FR  24666). 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  support  of  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  pestiticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerances  are  sought.  The 
toxicological  data  considered  in  support 
of  the  tolerances  include  the  following: 

1.  A  1-year  dog  feeding  study  using 
doses  of  0, 10, 100.  400.  and  1,600  parts 
per  million  (equivalent  to  doses  of  0. 
0.34,  3.09. 14.28,  and  54.22  milligrams/ 
kilograms  (mg/kg)  body  weight  (bwt)/ 
day  in  males,  and  0,  0.40.  3.83, 15.68,  and 

58.20  mg/kg  bwt/day  in  females.  The 
no-observed-effect  level  (NOEL)  is  100 
ppm  (3.09  mg/kg/day  for  males  and  3.83 
mg/kg/day  for  females)  based  upon 
hepatocellular  hypertrophy,  and  the 
LOEL  is  400  ppm  (14.28  mg/kg/day  for 
males  and  15.68  mg/kg/day  for  females) 

2.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  rats  using  dietary 
concentrations  of  0.  50.  200.  and  800  ppm 
(equivalent  to  doses  of  0,  2.49,  9.84.  and 

39.21  mg/kg  bwt/day  in  males  and  0. 
3.23, 12.86,  and  52.34  mg/kg  bwt/day  in 
females).  The  NOEL  for  chronic  effects 
other  than  oncogenicity  is  2.49  mg/kg/ 
day,  and  the  LOEL  is  9.84  mg/kg/day 
based  on  testicular  atrophy  in  males.  No 
other  significant  effects  were  observed 
in  either  sex  at  dose  levels  ranging  from 
50  to  800  ppm  (2.49  to  39.21  mg/kg  bwt/ 
day  in  males  and  3.23  to  52.34  mg/kg 
bwt/day  in  females)  over  a  2-year 
period.  In  addition,  no  oncogenic  effects 
were  observed  in  either  sex  at  any  of 
the  dose  level  tested.  Based  on  the 
toxicological  fmdings,  the  Maximum 
Tolerated  Dose  (MTD)  selected  for 
testing  (based  on  the  90-day  feeding 
study)  was  not  high  enough  to  fully 
characterize  the  compound's  oncogenic 
potential,  and  for  this  reason,  the  rat 
study  (both  sexes)  is  required  to  be 
repeated. 

3.  A  2-year  oncogenicity  study  in  mice 
using  dietary  concentrations  of  0,  20. 
100,  and  500  ppm  (equivalent  to  doses  of 
0.  2.7. 13.7,  and  70.2  mg/kg  bwt/day  in 
males;  and  0. 3.2, 16.5,  and  85.2  mg/kg 
bwt/day  in  females).  The  NOEL  for 
chronic  effects  other  than  oncogenicity 
was  20  ppm  (or  3,2  mg/kg/day  in 
females  and  2.7  mg/kg/day  in  males). 
The  LOEL  was  100  ppm  (13.7  mg/kg 
bwt/day  in  males  and  16.5  mg/kg  bwt/ 
day  in  females)  (slight  increase  in  liver 
mixed  function  oxidase).  Microscopic 
changes  in  the  liver  were  evident  in  both 


sexes  at  500  ppm  (70.2  mg/kg  bwt/day 
in  males  and  85.2  mg/kg  bwt/day  in 
females).  There  were  no  oncogenic 
effects  in  either  sex  at  any  dose  level 
tested. 

The  selected  dose  (500  ppm)  (70.2  mg/ 
kg  bwt/day  in  males  and  85.2  mg/kg 
bwt/day  in  females)  is  satisfactory  for 
evaluating  the  oncogenic  potential  in 
male  mice.  However,  this  dose  was  less 
than  a  MTD  level  in  the  female  mice  and 
therefore,  not  sufficiently  high  enough  to 
fully  evaluate  the  compouand's 
oncogenic  potential.  Therefore,  the 
female  portion  of  the  mouse 
oncogenicity  study  must  be  repeated. 

4.  A  rabbit  teratology  strudy  was 
negative  for  teratogenic  effects  at  all 
levels  up  to  200  mg/kg/day,  the  highest 
dose  level  tested.  The  NOEL  for 
maternal  toxicity  was  20.0  mg/kg/day, 
and  the  NOEL  for  developmental 
toxicity  was  60.0  mg/kg/day. 

5.  A  rat  teratology  study  was  negative 
for  teraotgenic  effects  up  to  and 
including  469  mg/kg/day  (highest  dose 
level  tested).  The  NOEL  for  maternal 
toxicity  was  313  mg/kg/day,  and  the 
NOEL  for  developmental  toxicity  was  31 
mg/kg/day. 

6.  A  two-generation  rat  reproduction 
study  with  a  NOEL  of  16  mg/kg/day  for 
reproductive  effects  and  a  NOEL  of  4 
mg/kg/day  for  systemic  effects. 

7.  A  reverse  mutation  assay  (Ames), 
point  mutation  in  CHO/HGPRT  cells,  in 
vitro  and  in  vivo  (mouse)  cytogenetic 
assays,  unscheduled  DNA  synthesis, 
and  a  dominant-lethal  study  in  rats,  all 
of  which  were  negative  for  mutagenic 
effects. 

Myclobutanil  was  not  carcinogenic  in 
either  the  rat  or  mouse  chronic/ 
oncogenic  feeding  studies.  In  the  mouse 
study,  increases  in  liver  mixed-function 
oxidase  activity,  hepatic  microsomal 
protein  content,  and  absolute  and 
relative  liver  weights  were  observed  in 
both  sexes  at  500  ppm  in  the  diet 
(highest  level  tested).  In  addition, 
increased  incidences  of  hepatocellular 
basophilic,  clear-cell,  eosinophilic,  and 
vacuolated  cell  foci  were  also  observed 
in  both  sexes  at  this  dose  level  as  well 
as  increased  incidences  of  multifocal 
hepatocellular  vacuolation  at  terminal 
sacrifice.  At  the  interim  sacrifices  and  in 
animals  that  died  prior  to  terminal 
sacrifice,  but  not  at  the  terminal 
sacrifice,  increased  incidences  of 
hepatocellular  centrilobular 
hypertrophy,  Kupffer  cell  pigmentation 
and  periportal  punctate  vacuolation,  and 
individual  cell  hepatocellular  necrosis 
were  also  obseved  at  500  ppm.  but 
primarily  in  males.  These  effects  were 
not  considered  to  be  of  sufficient 
toxicological  significance  to  indicate 


that  the  animals  were  tested  at  the 
maximum  tolerated  dose  (MTD). 
However,  in  the  90-day  feeding  study  in 
mice,  body-weight  gains  in  males  at 
1,000  ppm  (150  mg/kg  bwt/day)  (the 
lowest  dose  tested)  were  37-percent  less 
than  that  of  the  controls.  Bodyweight 
gains  of  females  were  unaffected  at  this 
dose  level.  Therefore,  although  500  ppm 
(75  mg/kg  bwt/day)  in  the  mouse 
chronic  study  was  considered  to  be 
sufficiently  high  enough  for  an  adequate 
negative  study  in  males,  it  was  not 
considered  to  be  high  enough  for 
females. 

The  main  toxicological  effect  seen  in 
the  rat  chronic  feeding  study  was 
testicular  atrophy,  seen  at  both  the  mid- 
and  high-dose  levels  (9.84  and  39.21  mg/ 
kg  bwt/day  in  males).  Increases  in  liver 
mixed-function  oxidase  activity  and  in 
liver  weights  were  also  observed  in  the 
study.  Again,  these  effects  were  not 
considered  to  be  adequate  evidence  that 
the  animals  were  tested  at  the  MTD. 

Both  studies  need  to  be  repeated 
because  a  MTD  was  not  achieved. 
However,  no  preneoplastic  lesions  were 
observed  in  either  study  to  suggest 
possible  carcinogenic  activity,  and 
myclobutanil  did  not  induce  either 
genotoxic  effects  or  chromosomal 
aberrations  in  a  series  of  mutagenicity 
tests.  In  addition,  no  strong  structural 
activity  correlation  to  other  carcinogens 
has  been  found. 

The  acceptable  daily  intake  (ADI) 
based  on  the  2-year  rat  chronic  feeding 
study  (NOEL  of  2.49  mg/kg  bwt/day). 
and  using  a  hundredfold  uncertainty 
factor,  is  calculated  to  be  0.025  mg/kg 
bwt/day.  The  theoretical  maximum 
residue  contribution  of  the  proposed 
tolerances  is  0.001469  mg/l^  bwt/day 
and  utilize  5.9  percent  of  the  ADI. 

Hie  nature  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods,  gas  Uquid 
chromatography  using  nitrogen/ 
phosphorus  and  electron  capture 
detectors,  are  available  for  enforcement. 
Prior  to  their  publication  in  the  Pesticide 
Analytical  Manual.  Vol.  II.  the 
enforcement  methodology  is  being  made 
available  in  interim  to  anyone  who  Is 
interested  in  pesticide  enforcement 
when  requested  from:  By  mail: 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  D.C.  20460. 
Office  location  and  telephone  number 
Room  223.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-3262. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 


and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  vriW  protect  the  public  health. 
Therefore,  the  tolerances  are  proposed 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  15  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Cleric,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^L 

Pursuant  to  the  requirement  of  the 
Regulatory  Rexibiiity  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Parts  180, 185, 
and  186 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Food  additives.  Feed  additives. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Paled:  Deceml>er  20,  igsa 

Anne  E  Lindsay. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Chapter 
I  of  Title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  Part  180: 

a.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468. 

b.  New  9 180.443  is  added  to  read  as 
follows: 

9180.443    MydobutanH;  tolvrancM  for 


propanenitrile]  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-l//-l,2,4-triazole-l- 
propanenitrile  (free  and  bound)  in  or  on: 


Commodity 

Parts  per 
inNion 

ApplAfi 

0.5 

Grapns 

1  0 

(b)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
myclobutanil  [alpha-butyl-alpha-{4- 
chlorophenyl)-l//-l,2.4-triazole-l- 
propanenitrile]  and  its  metabolites, 
alpha-(3-hydroxybutyl)-alpha-(4- 
chIorophenyl)-l//-lA4-triazole-l- 
propanenenitrile  (free  and  bound)  and 
aIpha-(4-chlorophenyl)-alpha-(3,4 
dihydroxybutyl)-l//-1.2.4-triazo!e-l- 
propanenitrile.  in: 


Commodity 

Parts  per 

M*"^ -... 

0.05 

(c)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
myclobutanil  [alpha-butyl-alpha-(4- 
chlorophenyl)-l//-l  A4-triazole-l- 
propanenitrile]  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-l//-l,2.4-triazole-l- 
propemenitrile  (free)  in: 


Commodity 


Cattte.  tat 

Cattle,  liwr ... 
Cattle,  meat.. 
Cattle,  mt)yp. 

Eflg* 

Goats,  fat 

Goats,  liver... 
Goats,  meat.. 
Goats,  mbyp.- 

Hogs,  fat 

Hogs,  liver .... 
Hogs,  meat... 
Hogs,  mt>yp .. 
Horses,  fat.... 
Horses,  li»f. 


Horses,  frtjyp.. 

Poultry,  fat 

Poultry,  meat... 
Poultry,  ml)yp . 

Sheep,  fat 

Sheep,  liver .... 
Sheep,  meat... 
Sheep,  mbyp.. 


Parts  per 


0.05 

04 

0.05 

OM 

OJK 

OjOS 

OJ 

OjOS 

OM 

OM 

0.3 

0.05 

0.05 

0.05 

OJ 

OM 

0.05 

0.02 

0.02 

0.02 

0.05 

OJ 

0.05 

0.05 


(a)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
myclobutanil  [alpha-butyl-alpha-(4- 
chlorophenyl)-l//-l,2,4-triazole-l- 


PART  185— {AMENDED! 

2.  In  Part  185: 

a.  The  authority  citation  for  Part  lo5 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  34S. 


,#!«■■■■■■■». 
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b.  By  revising  §  185.4350,  to  delete  the 
existing  temporary  food  additive 
tolerance  on  raisins  and  replace  it  with 
a  regulation  to  read  as  follows: 

S  185.4380    MydobutanN. 

Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
myclobutanil  [alpha-butyl-alpha-(4- 
chlorophenyl)-l//-l,2.4-triazole-l- 
propanenitrile]  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-l//-l,2,4-triazole-l-propa- 
nenitrile  (free  and  bound)  in  or  on  the 
following  food  additive  commodity: 


Commodity 

Parts  par 
million 

Raisins 

10.0 

PART  186— {AMENDED] 

3.  In  Part  186: 

a.  The  authority  citation  for  Part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  S  165.4350,  to  delete  the 
existing  temporary  feed  additive 
tolerances  on  apple  pomace,  grape 
pomace,  and  raisin  waste  and  replace 
them  with  a  regulation  to  read  as 
follows: 

|1M4«I0    MyolobutanH. 

Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
myclobutanil  ■lphi-butyl-alpna-(4< 
chlorophenyl]-l//-l,2,4-triazole-l- 
propanenltrilej  and  its  metabolite  alpha- 
(3-hydroxybutvI)-aIpha-(4chlorophanyl]- 
l/M,2,4-trliiole-l-propanenitrile(free 
and  bound)  In  or  on  the  following  feed 
additive  commodities: 


Pant  par 

mHHOn 

Apple  ponwM  (wtl  and  dry) 

s.o 

Qrap*  poflMM  (wal  and  dry) 

10.0 

Raisin  weal* 

26.0 

IFR  Doc.  88-30061  Filed  12-29-68:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-6 

(FPMR  Amendment  A-40] 

Federal  Advleory  Committee 
Management 

AOaNCV:  Office  of  Administration,  GSA. 
ACTION:  Notice  of  proposed  rulemalcing. 

aUMMARV:  This  proposed  rule  provides 
administrative  and  interpretive 


guidelines  and  management  controls  for 
Federal  agencies  concerning  the 
implementation  of  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C, 
App.)  (hereinafter  "the  Act").  In  a 
previous  issue  of  the  Federal  Register, 
GSA  published  a  final  rule  on  the 
management  of  Federal  advisory 
committees  (52  FR  45926;  December  2, 
1987).  This  new  proposed  rule  consists 
of  revisions  to  the  final  rule  which  are 
intended  to  improve  the  management 
and  use  of  Federal  advisory  committees 
in  the  Executive  Branch  of  the  Federal 
Government.  These  revisions  (1)  clarify 
the  guidelines  applicable  to  achieving 
committee  memberships  which  are 
balanced  in  a  way  that  is  fair  and 
consistent  with  section  5(b)  of  the  Act; 
(2)  add  new  language  which  cross- 
references  regulations  relating  to 
Federal  conflict-of-interest  statutes  and 
standards  of  conduct  within  the  final 
rule;  (3)  clarify  the  procedures  for 
transmitting  follow-up  reports  to  the 
Congress  as  required  by  section  6(b)  of 
the  Act  on  Presidential  advisory 
committee  recommendations;  and  (4) 
provide  that  annual  agency  flscal  year 
reports  to  GSA  shall  also  include 
information  requested  to  carry  out  the 
annual  comprehensive  review  required 
by  section  7(b)  of  the  Act.  Corrections  of 
minor  errors  in  the  text  of  the  final  rule 
have  also  been  made  in  this  proposed 
rule. 

DATi:  Comments  must  be  received  on  or 
before:  February  28, 1889. 

A00iii68:  Comments  should  be 
addressed  to:  General  Services 
Administration,  Committee  Management 
Secretariat  (CTM).  Washington,  DC 
20408. 

ran  nMTHiN  inpoiimation  eoNTAer: 
Charles  F.  Howton,  Senior  Committee 
Management  Specialist,  Committee 
Management  Secretariat,  Office  of 
Management  Services,  Offlce  of 
Administration,  General  Services 
Administration,  Washington,  DC  20405 
(202)  523-4884. 

•u^pUMiNTAiiv  information: 

Background 

GSA's  authority  for  administering  the 
Act  is  contained  in  section  7  of  the  Act 
and  Executive  Order  12024  (42  FR  61445, 
3  CFR,  1977  Comp.,  p.  158).  Under 
Executive  Order  12024,  the  President 
delegated  to  the  Administrator  of 
General  Services  all  of  the  functions 
vested  in  the  President  by  the  Act,  as 
amended,  except  that  the  Annual  Report 
to  the  Congress  required  by  section  6(c) 
shall  be  prepared  by  the  Administrator 
for  the  I^esident's  consideration  and 
transmittal  to  the  Congress. 


Prior  Comments 

GSA  issued  a  fmal  rule  on  December 
2, 1987,  outlining  policies  and  guidelines 
to  be  followed  in  the  administration  of 
the  Act.  Comments  used  in  developing 
the  final  rule  were  received  in  response 
to  the  publication  of  a  proposed  rule  by 
GSA  in  the  Federal  Register  on  May  19, 
1987  (52  FR  18774).  Copies  of  all 
comments  received  are  available  for 
public  inspection  in  room  7030  of  the 
General  Services  Building,  18th  and  F 
Streets,  NW.,  Washington,  DC. 

Additional  Comments 

Since  publication  of  the  final  rule. 
GSA  has  been  made  aware  of 
Congressional  and  other  concerns  that 
the  provision  in  the  final  rule  covering 
balanced  membership  of  advisory 
committees  may  give  rise  to  erroneous 
impressions  regarding  agency 
responsibilities  under  the  Act.  GSA 
believes  this  matter  should  be  clarified 
in  the  rule  and  in  additional  explanatory 
comments.  These  improvements  will 
further  ensure  that  agencies  obtain  the 
advice  and  expertise  they  need  to 
accomplish  their  missions. 

In  addition,  concerns  raised  by  the 
Congress  and  the  Federal  community 
regarding  the  application  of  Federal 
conflict-of-interest  statutes  to  advisory 
committee  members  have  prompted 
GSA  to  assess  the  desirability  of  issuing 
guidance  in  this  area. 

Finally,  as  stated  in  explanatorv 
comments  accompanying  GSA's  final 
rule  published  on  December  2, 1967  (52 
FR  46928),  Other  actions  are  necessary  to 
implement  fully  the  reaulroments 
contained  In  section  6(d)  of  the  Act, 
relating  to  actions  taken  by  the 
Executive  Branch  concemina  the  public 
recommendations  produced  by 
Presidential  advisory  committees. 

Discussion  of  Proposed  Revisions 

ProvitionB  Relating  to  Balanced 
Membenhip  ofAavlBory  Committeea 

In  s  joint  letter  to  GSA,  dated 
December  17, 1987,  the  Chairman  of  the 
Senate  Committee  on  Governmental 
Affairs  and  the  Chairman  of  the 
Subcommittee  on  Oversight  of 
Government  Management  expressed 
concern  over  the  impact  of  language 
contained  in  i  101-6.1007(b](2)(iii)  of  the 
final  rule.  That  language  provides  that 
agencies,  in  fulfilling  the  Act's 
requirement  for  consultation  with  GSA 
in  the  establishment,  reestablishment,  or 
renewal  of  an  advisory  committee,  shall 
include  a  "description  of  the  agency's 
plan  to  attain  balanced  membership." 
The  section  further  provides  that  "For 
the  purposes  of  attaining  balance. 


agencies  shall  consider  for  membership 
interested  persons  and  groups  with 
professional  or  personal  qualifications 
or  experience  to  contribute  to  the 
functions  and  tasks  to  be  performed. 
This  shall  be  construed  neither  to  limit 
the  participation,  nor  compel  the 
selection  of  any  particular  individual  or 
group  to  obtain  divergent  points  of  view 
that  are  relevant  to  the  business  of  the 
advisory  committee." 

This  language  differed  from  that 
contained  in  the  Notice  of  Proposed 
Rulemaking  of  May  19. 1987  primarily  by 
including  the  words  "nor  compel  the 
selection"  [of  any  particular  individual 
or  group  to  obtain  divergent  points  of 
view]. 

It  appears  that  this  addition  could  be 
read  to  suggest  that  agencies  are  not 
obligated  to  fully  implement  the  intent  of 
the  Congress  in  requiring  that  advisory 
committees  be  "fairly  balanced  in  terms 
of  points  of  view  represented."  The 
legislative  history  shows  that  the 
requirement  for  "fairly  balanced" 
membership  was  intended  to  mitigate 
the  "great  danger"  that  "special  interest 
groups  may  use  their  membership  *  *  * 
to  promote  their  private  concerns." 

Given  the  lack  of  a  precise  definition 
of  those  elements  which  constitute 
balance  under  the  Act,  GSA  believes  it 
would  be  impractical  to  provide  an  all- 
inclusive  list  of  considerations  to  be 
applied  in  selecting  the  membership  of 
every  advisory  committee.  The 
membership  of  a  committee  necessarily 
depends  on  Its  functions.  For  example, 
the  membership  of  a  committee  whose 
sole  function  is  to  consider  scientific 
questions  may  be  limited  to  qualified 
scientists.  However,  as  appropriete  to 
the  functions  and  tasks  to  oe  performed, 
a  cross-section  of  scientists  representing 
different  points  of  view  should  be 
considered  for  membership,  such  as 
representatives  from  academia  as  well 
as  from  Industnr.  For  other  committees, 
the  inclusion  of  those  who  would  be 
directly  affected  by  the  committee's 
recommendations  and  activities,  and  of 
other  interested  parties,  may  be 
appropriate.  The  rule  is  written  so  as  to 
ensure  that  a  cross-section  of  parties  is 
considered  for  membership,  as 
appropriate  to  the  committee's  business. 

Accordingly,  the  language  in 
paragraph  (c)  of  8  101-8.1002  and  in 
paragraph  (b](2)(iii)  of  1 101-6.1007  has 
been  strengthened  to  require  "fairly 
balanced"  advisory  committee 
membership  and  to  require  that  an 
agency's  description  of  its  plan  to  attain 
fairly  balanced  membership  ensure 
appropriate  consideration  of  a  cross- 
section  of  parties.  Paragraph  (a)(1)  of 
1 101-6.1015  has  been  expanded  to 
require  that  an  agency's  Feiieral 


Register  notice  for  a  new  committee  also 
contain  the  description  of  this  plan. 

Provision  Relating  to  Federal  Conflict* 
oMnterest  Statutes  and  Standards  of 
Conduct  Applicable  to  Advisory 
Committee  Members 

With  regard  to  concerns  expressed  by 
the  Congress  and  Executive  Branch 
agencies  relating  to  the  application  of 
Federal  conflict-of-interest  statutes  to 
advisory  committee  members.  GSA 
believes  it  would  be  useful  to  cross- 
reference  existing  regulations  in  this 
area  within  the  final  rule.  GSA  believes 
that  the  responsibility  for  issuing 
regulations  on  conflicts  of  interest  and 
standards  of  conduct  is  within  the 
purview  of  the  Office  of  Government 
Ethics  (OGE).  Given  the  importance  of 
such  considerations  to  the  operations  of 
advisory  committees,  however,  GSA 
and  OGE  have  agreed  that  a  cross- 
reference  would  be  useful  in  improving 
the  administration  of  the  Act. 

Therefore,  S  101-6.1009  has  been 
amended  through  the  addition  of  a  new 
subsection  (j)  which  reinforces  existing 
requirements  of  the  Office  of 
Government  Ethics  and  each  agency  for 
reviewing  conflicts  of  interest  which 
may  arise  through  membership  on  a 
Federal  advisory  committee. 

Provisions  Relating  to  PoUow-up 
Reports  on  Presidential  Advisory 
Committee  Recommendations 

In  the  discussion  of  comments  in  the 
final  rule  (see  52  FR  45926, 
•UPPUUMINTARV  INroRMATION:),  GSA 

indicated  that  it  would  propose  further 
guidance  in  a  future  revision  of  this  rule 
clarifying  the  procedures  for 
transmitting  follow-up  reports  to  the 
Congress  as  required  by  section  8(b)  of 
the  Act  on  the  public  recommendations 
of  Presidential  advisory  committees. 

GSA  believes  that  the  role  of  the 
Administrator  of  General  Services,  as 
the  President's  delegate  in  accordance 
with  section  2  of  Executive  Order  12024 
for  certain  functions  vested  in  the 
President  by  section  6(b)  of  the  Act  is  to 
assure  that  such  reports  are  made  to  the 
Congress  in  a  timely  manner  by  an 
appropriate  and  responsible  agency  or 
organization  consistent  with  the  policies 
of  the  President.  GSA  has  determined, 
therefore,  after  consultation  with  the 
Office  of  Management  and  Budget 
(0MB)  and  certain  affected  agencies, 
thst  unless  otherwise  specified  by  the 
President  follow-up  reports  on 
Presidential  advisory  committee 
recommendations  should  be  prepared 
and  transmitted  to  the  Congress  by  the 
agency  responsible  for  providing 
support  to  the  committee.  In  the  case  of 
an  independent  Presidential  advisory 


committee,  which  normally  terminates 
following  the  submission  of  its  report  to 
the  President,  CSA  proposes  to 
designate  the  responsible  agency  or 
organization  to  implement  this 
requirement  following  consultation  with 
the  chairperson  of  the  committee. 

Accordingly,  S  101.6-1008  has  been 
expanded  by  the  addition  of  a  new 
subsection  (d)  which  outlines  the  role  of 
GSA  in  assuring  that  the  requirements 
of  section  6(b)  of  the  Act  are  fully 
implemented  and  provide  for 
consultation  with  0MB  in  the  matter  of 
follow-up  reports.  Also,  S  101.6-1009  has 
been  amended  further  through  the 
addition  of  a  new  subsection  (k)  which 
provides  that  the  head  of  the  agency 
responsible  for  the  support  of  a 
Presidential  advisory  committee  shall 
carry  out  the  provisions  of  section  6(b) 
of  the  Act.  Furthermore,  §  101-6.1011 
has  been  amended  tiu*ough  the  addition 
of  a  new  subsection  (c)  which  requires 
that  the  chairperson  of  an  independent 
Presidential  advisory  committee  consult 
with  the  Administrator  in  identifying  the 
agency  or  organization  to  be  responsible 
for  complying  with  section  6(b)  of  the 
Act. 

Finally,  paragraph  (a)  of  i  101-6.1035 
has  been  modified  to  reflect  the  policy 
established  by  the  addition  of  paragraph 
(d)  to  1 101-6.1008  in  this  new  proposed 
rule  and  to  provide  that  follow-up 
reports  shall  be  consistent  with  specific 
instructions  issued  periodically  by  the 
Secretariat. 

ProvlBlon  Relating  to  the  Annual 
Comprehenelve  Review  of  Federal 
Advleory  Commltteee 

Beginning  in  1982,  in  order  to  simplify 
the  ennual  agency  fiscal  year  reporting 
requirements,  and  to  improve  the  quality 
of  the  information  furnished  to  GSA,  the 
Secretariat  has  required  only  the 
submission  of  e  single  annual  report  on 
each  Federal  advisory  committee  in 
existence  during  the  reporting  year.  This 
report  requires  agencies  to  furnish  both 
quantitative  and  qualitative  information 
respectively,  to  enable  the  Secretariat  to 
carry  out  the  requirements  of  section 
6(c)  of  the  Act,  relating  to  the  President's 
annual  report  to  the  Congress,  and  the 
requirements  of  section  7(b)  of  the  Act, 
relating  to  the  annual  comprehensive 
review  of  committees. 

Paragraph  (b)  of  8  101-8.1035. 
therefore,  has  been  modified  to  state 
specifically  that  information  required  for 
the  conduct  of  the  annual 
comprehensive  review  of  each  advisory 
committee  is  included  in  the  annual 
agency  fiscal  year  reporting 
requirements. 
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Discussion  of  Corrections  Required  in 
Uie  Final  Rule 

Paragraph  (a)  of  S  101-6.1001,  the 
heading  of  S  101-6.1009,  and  paragraph 
(e)  of  S  101-6.1009  contain  minor  errors 
in  the  text  of  the  final  rule.  The  affected 
language  has  been  corrected  and 
appears  in  the  new  text  of  this  proposed 
rule. 

Executive  Order  12291 

GSA  has  determined  that  this 
proposed  regulfltory  action  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981. 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  will  not  cause  a  major  increase  in 
costs  to  consumers  or  others,  and  will 
not  have  significant  adverse  effects. 
CSA  has  based  all  administrative 
decisions  on  this  proposed  action  on 
adequate  information  concerning  the 
need  for  and  consequences  of  this 
proposed  rule.  CSA  has  also  determined 
that  the  potential  benefits  to  society 
from  this  proposed  rule  far  outweigh  the 
potential  costs,  has  maximized  the  net 
benefits,  and  has  chosen  the  alternative 
involving  the  least  cost  to  society. 

Regulatory  Flexibility  Act 

These  regulations  are  not  subject  to 
the  regulatory  flexibility  analysis  or 
other  requirements  of  5  U.S.C.  603  and 

604. 

List  of  Subjects  in  41  CFR  Part  101-6 

Civil  Rights,  Covemment  property 
management,  Crant  programs. 
Intergovernmental  relations.  Surplus 
Covernment  property.  Relocation 
assistance.  Real  property  acquisition. 
Federal  advisory  committees. 

Accordingly,  it  is  proposed  to  amend 
41  CFR  Part  101-6  as  follows: 

PART  101-6— MISCELLANEOUS 
REGULATIONS 

1.  The  authority  citation  for  41  CFR 
Part  101-6  continues  to  read  as  follows: 

Authority:  Sec.  205(c1.  63  Stat.  390;  40 
U.S.C.  488(c):  sec.  7.  5  U.S.C.  App..  and  EG. 
12024,  3  CFR  1S77  Comp..  p.  158. 

2.  Section  101-6.1001  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§101-6.1001    Scope. 

(a)  This  subpart  defines  the  policies, 
establishes  minimum  requirements,  and 
provides  guidance  to  agency 
management  for  the  establishment, 
operation,  administration,  and  duration 
of  advisory  committees  subject  to  the 
Federal  Advisory  Conunittee  Act,  as 
amended.*** 


3.  Section  101-6.1002  is  amended  by 
revising  paragraph  (c]  to  read  as 
follows: 

§101-6.1002    Policy 

***** 

(c]  An  advisory  committee  shall  be 
fairly  balanced  in  its  membership  in 
terms  of  the  points  of  view  represented 
and  the  functions  to  be  performed;  and 

***** 

4.  Section  101-6.1007  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(2)  and  paragraph  (b)(2](iii) 
to  read  as  follows: 

§101-6.1007    Agency  procedures  tor 
establiahlng  advisory  committees. 

***** 

(b)  *  *  * 

(2)  Submit  a  letter  and  the  proposed 
charter  to  the  Secretariat  proposing  to 
establish  or  use.  reestablish,  or  renew 
an  advisory  committee.  The  letter  shall 
include  the  following  information: 
***** 

(iii)  A  description  of  the  agency's  plan 
to  attain  fairly  balanced  membership. 
The  plan  will  ensure  that,  in  the 
selection  of  members  for  the  committee, 
the  agency  will  consider  a  cross-section 
of  those  directly  affected,  interested, 
and  qualified,  as  appropriate  to  the 
na  Jure  and  functions  of  the  committee. 
Committees  requiring  technical 
expertise  should  include  persons  with 
demonstrated  professional  or  personal 
qualifications  and  experience  relevant 
to  the  functions  and  tasks  to  be 
performed. 

5.  Sectioi:  101-6.1008  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§101-6.1008    TTieroleofGSA. 


(d)  The  Secretariat  shall  assure  that 
follow-up  reports  required  by  section 
6(b)  of  the  Act  are  prepared  and 
transmitted  to  the  Congress  as  directed 
by  the  President;  either  by  his  delegate, 
by  the  agency  responsible  for  providing 
support  to  a  Presidential  advisory 
committee,  or  by  the  responsible  agency 
or  organization  designated  pursuant  to 
paragraph  (c)  of  §  101-6.1011.  In 
performing  this  function,  CSA  may 
solicit  the  assistance  of  the  Office  of 
Management  and  Budget  and  other 
appropriate  organizations,  as  deemed 
appropriate. 

6.  Section  101-6.1009  is  amended  by 
revising  the  heading  and  paragraphs  (e), 
(h)  and  (i);  and  by  adding  paragraphs  (j) 
and  (k)  to  read  as  follows: 

§101-6.1009    ReaponsHiHKiesofan 
agency  head. 


(e)  A  review,  at  least  annually,  of  the 

need  to  continue  each  existing  advisory 

committee,  consistent  with  the  public 

interest  and  the  purpose  and  functions 

of  each  committee; 
*        «        •        *        « 

(h)  The  opportunity  for  reasonable 
public  participation  in  advisory 
committee  activities; 

(i)  That  the  number  of  committee 
members  is  limited  to  the  fewest 
necessary  to  accomplish  committee 
objectives; 

(j)  That  the  interests  and  affiliations 
of  advisory  committee  members  are 
reviewed  consistent  with  regulations 
published  by  the  Office  of  Government 
Ethics  in  5  CFR  Parts  734.  735,  and  737, 
and  additional  requirements,  if  any, 
established  by  the  sponsoring  agency 
pursuant  to  Executive  Order  11222,  as 
amended,  the  conflict-of  interest 
statutes,  and  the  Ethics  in  Covemment 
Act,  as  amended.  5  US  C.  App.;  and 

(k)  Unless  otherwise  specified  by  the 
President,  the  preparation  a.ad 
transmittal  of  a  follow-up  report  to  the 
Congress  detailing  the  disposition  of  the 
public  recommendations  of  a 
Presidential  advisory  committee 
supported  by  the  agenr\   m  accordance 
with  section  6(b)  of  the  Act. 

7.  Section  101-6.101 1  i>  amended  by 
revising  paragraphs  (a)  and  (b);  and  by 
adding  paragraph  (c)  to  read  as  follows: 

§  101-6.101 1     Responsit>tliti«s  of  t»M 
ctiairperson  of  an  indepenoent  Presidential 
advisory  committee. 

***** 

(a)  Consult  with  the  Administrator 
concerning  the  role  of  the  Designated 
Federal  Officer  and  Committee 
Management  Officer 

(b)  Fulfill  the  respon.sitnlities  of  an 
agency  head  as  speciFieij  m  paragraphs 
(d),  (h)  and  (j)  of  8  lOl  -♦>  1009;  and 

(c)  Unless  otherwise  specified  by  the 
President,  consult  with  the 
Administrator  regarding  the  designation 
of  an  agency  or  organization  responsible 
for  implementing  section  6(b)  of  the  Act. 

8.  Section  101-6.1015  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(1)  to  read  as  follows: 

§101-6.1015    Advisory  commmee 
Information  which  must  be  pulilished  In  the 
Federal  Register. 

(a)  *  *  * 

(1)  *  *  *  For  a  new  committee,  such 
notice  shall  also  describe  the  nature  and 
purpose  of  the  committee  and  the 
agency's  plan  to  attain  fairly  balanced 
membership,  and  shall  include  a 
statement  that  the  committee  is 
necessary  and  in  the  public  interest. 


■!AJt/ 
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9.  Section  101-6.1035  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

9101-6.103S    Reports  required  fff 
advteory  commltteee. 

(a)  Within  one  year  after  a 
Presidential  advisory  committee  has 
submitted  a  public  report  to  die 
President,  a  follow-up  report  will  be 
prepared  and  transmitted  to  the 
Congress  as  determined  imder 
paragraph  (d)  of  9  101-6.1008.  detailing 
the  disposition  of  the  committee's 
recommendations  in  accordance  with 
section  6(b)  of  the  Act  Reports  shall  be 
consistent  with  specific  instructions 
issued  periodically  by  the  Secretariat; 

(b)  The  President's  annual  report  to 
the  Congress  shall  be  prepared  by  GSA 
based  on  reports  filed  on  a  fiscal  year 
basis  by  each  agency  consistent  with 
the  information  specified  in  section  6(c) 
of  the  Act.  Reports  from  agencies  shall 
be  consistent  with  instructions  provided 
annually  by  the  Secretariat.  Agency 
reports  shall  also  include  information 
requested  to  enable  the  Secretariat  to 
carry  out  the  annual  comprehensive 
review  of  each  advisory  committee  as 
required  by  section  7(b)  of  the  Act. 
These  reports  have  been  cleared  in 
accordance  with  FIRMR  201-45.8  in  41 
CFR  Chapter  201  and  assigned 
interagency  report  control  number  0304- 
GSA-XX. 

*        •        ♦        •        » 

Dated:  December  22. 1988. 
Paul  T.  WelM, 

Associate  Administrator  for  Administration. 
[FR  Doc.  88-30059  Filed  12-29-88;  8:45  am] 
MLUNG  CODE  M20.M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

[BERC-458-P] 

Medicare  Program;  Physician  Liability 
on  Non-Assigned  Claims 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
establish  in  regulations  the 
circumstances  in  which  a 
nonparticipating  physician  who  does  not 
accept  Medicare  assignment  of  a  claim 
is  required  to  refund  to  the  beneficiary 
any  amounts  collected  for  physicians' 
services  determined  to  be  not 
reasonable  and  necessary.  The  purpose 


of  this  provision  is  to  extend  limitation 
of  liability  protection  to  beneficiaries 
with  non-assigned  claims  when  the 
physician  knew  or  should  have  known 
that  the  items  or  services  will  not  be 
covered  by  Medicare.  Physician  appeal 
rights  are  also  specified. 

These  changes  would  conform  our 
regulations  to  section  9332(c)  of  the 
Omnibus  Budget  Reconciliafion  Act  of 
1986.  The  purpose  of  this  provision  is  to 
extend  limitation  of  liability  protection 
to  beneficiaries  when  physicians  do  not 
accept  assignment 

DATE  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p.m.  on  February  28, 
1989. 

ADDRESS:  Mail  comments  to  the 

following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services.  Attention:  BERC-458-P.  P.O. 
Box  26676,  Baltimore,  Maryland  21207 
If  you  prefer,  you  may  deliver  your 

conunents  to  one  of  the  following 

addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.,  SW, 
Washington,  DC, 

or 

Room  132.  East  High  Rise  Building.  6325 
Security  Boulevard,  Baltimore, 
Maryland. 

If  conunents  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to: 

Office  of  Management  and  Budget 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attention:  Allison  Herron. 
In  commenting,  please  refer  to  file 
code  BERC-458-P.  Conunents  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  fixim  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT 

Denis  Garrison,  (301)-966-5643. 
SUPPI^MENTARY  INFORMATION: 

I.  Background 

Under  section  1862(a)(1)  of  the  Social 
Security  Act  (the  Act),  Medicare  does 
not  cover  any  services  that  are  not 
reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  an  illness  or 
injury  or  to  improve  the  functioning  of  a 
malformed  body  member  (see  Medicare 


regulations  at  9  405.310(k)(l)).  Prior  to 
October  1, 1987.  a  physician  who  did  not 
accept  Medicare  assignment  (as  defined 
in  9  405.802(e)).  was  permitted  to  collect 
monies  from  the  beneficiary  for  services 
that  were  determined  subsequently  to 
be  not  reasonable  and  necessary  under 
section  1862(a)(1)  of  the  Act  even  though 
the  beneficiary  may  not  have  known 
that  Medicare  would  not  pay  for  the 
services. 

Under  section  1879  of  the  Act,  when  a 
physician  agrees  to  accept  assignment 
either  on  an  individual  claims  basis  or 
by  entering  into  a  Medicare 
participating  physician  agreement,  the 
physician  is  effectively  precluded  by  the 
indemnification  procedures  tmder  the 
limitation  of  liability  provision  found  in 
Medicare  regulations  at  §  405.332  from 
receiving  payment  for  certain  denied 
services  if  it  is  established  that  the 
physician  knew  or  could  reasonably 
have  been  expected  to  know  that 
Medicare  would  not  pay  for  the  services 
and  the  beneficiary  did  not  know. 
However,  imder  this  limitation  of 
liability  provision,  program  payment 
may  be  made  to  the  physician  if  neither 
the  physician  nor  the  beneficiary  knew, 
or  could  reasonably  have  been  expected 
to  know,  that  Medicare  would  not  pay 
for  the  services. 

II.  Sununaiy  of  Provision 

Under  section  9332(c)  of  Pub.  L  99- 
509.  which  adds  section  1842(1]  to  the 
Act  nonparticipating  physicians  who  do 
not  accept  payment  on  an  assignment- 
related  basis  must  refund  to 
beneficiaries  any  amounts  collected  for 
physicians'  services  found  to  be  not 
reasonable  and  necessary  by  reason  of 
section  1862(a)(1)  of  the  Act.  However, 
refund  is  not  required  if  the  physician 
did  not  know  and  could  not  reasonably 
have  been  expected  to  know  that 
Medicare  would  not  pay  for  the 
services,  or  if  the  beneficiary  (or  the 
person  acting  on  behalf  of  the 
beneficiary,  hereafter  referred  to  as  the 
other  person)  was  informed  in  advance 
that  Medicare  would  not  pay  for  the 
services  and  agreed  to  pay  for  them. 
Unlike  claims  submitted  on  an  assigned 
basis,  there  is  no  provision  for  program 
payment  in  the  event  that  neither  the 
physician  nor  the  beneficiary  knew  or 
could  have  reasonably  been  expected  to 
know  that  Medicare  would  not  pay  for 
the  services  because  they  were  not 
reasonable  and  necessary.  If  a  refund  is 
required,  it  must  be  made  within  the 
time  limits  established  in  the  statute  as 
discussed  below.  Physicians  who 
knowingly  and  willfully  fail  to  refund 
erroneously  collected  amounts  within 
the  allowable  time  limits  may  be  subject 
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to  civil  money  penalties,  exclusion  from 
the  Medicare  program,  or  both.  This 
provision  is  applicable  only  to 
physicians;  it  does  not  apply  to  suppliers 
and  other  non-physidan  providers  of 
Part  B  services. 

The  provisions  of  section  1842(1)  of  the 
Act  are  effective  for  physicians'  services 
furnished  on  or  after  October  1, 1987.  In 
view  of  the  short  time  frame  for 
implementing  the  statutory 
requirements,  HCFA  has  issued 
instructions  in  the  Medicare  Carriers 
Manual  (HCFA  Pub.  14-3).  These 
instructions  were  effective  for  claims  for 
services  furnished  on  or  after  October  1, 
1987.  Upon  the  publication  of  final 
regulations  that  implement  section 
9332(c)  of  Pub.  L  99-509.  HCFA  will 
revise  its  program  instructions  as 
needed  to  reflect  any  differences 
between  those  final  regulations  and  the 
instructions.  The  final  regulations  will 
be  effective  30  days  after  the  pubUcation 
date  of  the  final  regulations. 

III.  Refund  Procedures 

In  accordance  with  the  provisions  of 
section  1842(I)(1)(B)  of  the  Act,  these 
regulations  would  require  a  refund  of 
incorrecUy  collected  amounts  to  be 
made  to  the  beneficiary  within  the 
following  time  limits: 

•  In  the  case  of  a  physician  who  does 
not  request  review  of  the  denial  within 
that  period,  the  refund  would  be  made 
to  the  beneficiary  within  30  days  after 
the  date  of  the  physician  receives  notice 
that  Medicare  will  not  pay  for  the 
services. 

•  In  the  case  of  a  physician  who 
requests  review  of  the  denial  within  30 
days  of  receipt  of  the  initial 
determination,  the  refund  would  have  to 
be  made  to  the  beneficiary  within  15 
days  after  the  date  on  which  the 
physician  receives  notice  of  adverse 
determination  on  the  review. 

A  physician  who  knowingly  and 
willfully  fails  to  make  a  refund  within 
the  time  limits  enumerated  may  be 
subject  to  sanctions  such  as,  civil  money 
penalties,  and  or  exclusions  from  the 
Medicare  program  (titie  XVIII  of  the 
Social  Security  Act)  and  State  health 
care  programs  (titles  V,  XIX,  and  XX  of 
the  Social  Security  Act).  This  section  of 
the  regulation  would  be  monitored  by 
the  Office  of  Inspector  General  (OIG) 
and  implementing  regulations  may  be 
found  in  Chapter  V,  Parts  1001, 1002  and 
1003  of  this  Titie. 

When  the  beneficiary  files  a  request 
for  review  of  the  denial  of  payment 
within  30  days  of  receipt  of  the  initial 
determination,  the  physician's  time  limit 
for  making  the  refund  would  not  be 
extended.  The  refund  would  have  to  be 


made  to  the  beneficiary  within  30  days 
after  the  date  the  physician  receives 
notice  that  Medicare  will  not  pay  the 
SGrvicGB* 

Under  section  1842(1){1)(C)  of  the  Act, 
a  refund  would  not  be  required  of  the 
physician  if  either  one  of  the  following 
conditions  is  met: 

•  The  physician  did  not  know  and 
could  not  reasonably  have  been 
expected  to  know  that  payment  would 
not  be  made  for  the  services  because 
they  were  not  reasonable  and  necessary 
as  defined  by  section  1862(a)(1)  of  the 
Act;  or 

•  Before  the  service  was  provided,  the 
beneficiary  (or  other  person)  was 
informed  by  the  physician  that  Medicare 
payment  would  not  be  made  for  the 
specific  services  and,  after  being  so 
informed,  the  beneficiary  (or  other 
person)  agreed  to  pay  the  physician  for 
the  services. 

Although  not  specifically  required  by 
the  statute,  the  proposed  rule  requires 
that  the  physician's  advance  notice  to 
the  beneficiary  that  Medicare  is  likely  to 
deny  payment  for  the  service  must  be  in 
writing  and  must  give  the  physician's 
reasons  for  believing  that  Medicare  will 
deny  payment.  In  addition,  the 
beneficiary  (or  someone  who  is  eligible 
to  sign  for  the  beneficiary  under 
S  424.36(b))  must  sign  a  statement  to  the 
effect  that  he  or  she  agrees  to  pay  for 
the  service.  We  believe  this  would  be 
the  most  effective  way  of  protecting  the 
interests  of  both  the  beneficiary  and  the 
physician  in  cases  when  the  physician 
furnishes  services  for  which  he  or  she 
believes  Medicare  is  likely  to  deny 
payment.  In  fact,  it  would  strengthen  the 
protection  available  to  the  physician 
since  it  would  eliminate  disputes  as  to 
whether  proper  notices  was  given.  It 
also  would  conform  the  rules  on 
unassigned  claims  to  those  applicable  in 
assigned  claims  (existing  rules  on 
limitation  of  liability  for  assigned  claims 
(§  40S.334(b))  permit  a  findbig  of 
physician  nonliability  in  situations  when 
the  physician  informs  the  beneficiary  in 
writing  that  Medicare  will  not  pay  for 
the  services). 

Section  1842(1)  provides  that  a  refund 
is  not  required  if  the  physician  informs 
the  beneficiary  in  advance  that 
Medicare  will  not  pay  for  the  service 
and  the  beneficiary  (or  other  person) 
agrees  to  pay.  We  considered  the 
prossibility  of  finding  physicians  not 
liable  for  refunds  on  the  basis  of 
equivocal  notices  (that  is,  notices  to  the 
effect  that  there  is  a  possiblity  that 
Medicare  may  not  pay  for  the  services 
and  that,  should  Medicare  deny 
payment,  the  beneficiary  agrees  to  pay). 
However,  that  approach  would  be 


fundamentally  inconsistent  with  the 
intent  of  the  provision,  which  is  to 
discourage  physicians  from  furnishing 
services  that  are  not  reasonable  and 
necessary  and  to  protect  beneficiaries 
from  Uability  when  they  do.  The  practice 
of  providing  notices  on  a  routine  basis 
that  do  no  more  than  state  that  there  is  a 
possibihty  that  Medicare  will  not  pay 
for  the  services  is  not  acceptable, 
because  these  notices  do  not  provide 
any  information  that  would  permit  the 
beneficiary  (or  other  person)  to  make  an 
informed  decision  as  to  whether  or  not 
to  receive  the  service  and  to  agree  to 
pay  for  it,  thereby  entirely  removing  the 
beneificary  protection  that  advance 
notice  is  meant  to  provide. 

For  these  reasons,  the  proposed  rule 
specifies  that  in  order  to  be  found  not 
liable  for  refund,  the  physician  would 
have  to  inform  the  beneificiary  (or  other 
person),  in  writing,  using  approved 
notice  language  as  specified  in  program 
instructions,  tiiat  the  physician  believes 
that  Medicare  is  likely  to  deny  payment 
for  the  particular  service.  In  addition, 
the  physician  must  give  in  writing,  his  or 
her  reasons  for  believing  that  Medicare 
is  likely  to  deny  payment  for  the  service. 
This  requirement  assures  that  the 
beneficiiiry  (or  other  person),  actually 
receives  su^cient  relevant  information 
so  that  he  or  she  can  make  a  truly 
informed  decision.  The  beneficiary 
needs  to  understand  the  circumstances 
of  denial  that  the  physician  foresees  in 
order  to  make  his  or  her  decision 
regarding  the  likelihood  of  denial.  The 
statutory  protection  of  beneficiaries 
from  liability  when  they,  the  good  faith, 
receive  services  from  physicians  on  an 
unassigned  basis  that  are  denied  as  not 
reasonable  and  necessary  is  only 
achieved  when  a  beneficiary  (or  other 
person),  having  been  duly  informed  of 
the  circumstances  and  of  his  or  her 
options,  decides  whether  or  not  to 
receive  the  services  and  agrees  to  pay 
for  them  (if  necessary). 

As  part  of  an  overall  edcuational 
effort  to  familiarize  nonparticipating 
physicians  with  the  provisions  of  section 
1842(1)  of  the  Act.  we  plan  to  send  to  all 
nonparticipating  physicians  a  letter 
informing  them  about  the  advance 
notice  requirements.  The  letter  will 
specify  acceptable  advance  notice 
language  and  will  also  include  a  list' of 
reasons  for  physicians  use  in  informing 
beneficiaries  when  they  believe 
Medicare  is  likely  to  deny  payment  for 
specified  services.  The  list  of  reasons 
will  essentially  conform  to  the  reasons 
currently  given  on  beneficiary  and 
physician  denial  notices  when  services 
are  denied  as  not  reasonable  and 
necessary. 
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IV.  niysidan  Appeal  Rights 

While  section  1842(1]  of  the  Act 
implicitiy  grants  appeal  rights  to 
nonparticipating  physicians  on 
unassigned  claims  by  referring  to 
physicians  requesting  reconsideration  or 
seeking  appeal,  it  does  not  specifically 
delineate  the  extent  of  those  rights. 
Under  these  regulations, 
nonparticipating  physicians  would  have 
the  right  to  appeal  determinations  on 
unassigned  claims  denied  because  the 
services  were  determined  to  be  not 
reasonable  and  necessary.  The  right  of 
appeal  also  extends  to  a  determination 
that  a  refund  is  required  because  a 
physician  either  knew  or  could  have 
reasonably  been  expected  to  know  that 
Medicare  would  not  pay  for  the  services 
because  they  were  not  reasonable  and 
necessary.  Additionally,  the  right  of 
appeal  would  extend  because  the 
beneficiary  (or  other  person)  was  not 
informed  in  advance  that  Medicare  was 
likely  to  deny  payment  for  the  services 
or,  if  so  informed,  did  not  agree  to  pay 
for  the  service.  Since  the  statute  requires 
a  refund  within  30  days  after  receipt  of 
the  initial  determination  or  15  days  after 
receipt  of  an  adverse  determination  on 
reconsideration  or  appeal,  we 
considered  limiting  the  time  within 
which  a  physician  can  appeal  to  the 
same  30-day  period  with  no  further 
appeal  rights  beyond  the  review  level. 
We  decided,  however,  to  extend  to  these 
physicians  the  existing  appeals  process 
for  claims  under  Part  B,  in  42  CFR  Part 
405,  Subpart  H,  and  the  additional  rights 
to  an  Administrative  Law  Judge  (AL)) 
review  and  judicial  review  granted  by 
section  9341  of  OBRA  86.  However,  to 
assure  that  refunds  are  made  promptiy, 
we  would  require  that  they  be  made 
within  15  days  of  receipt  of  the  review 
determination  as  described  in  section  III 
above. 

V.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or, 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Section  9332(c)  of  Pub.  L.  99-509  shifts 
liability  for  unassigned  services  denied 
as  not  reasonable  and  necessary  from 
the  Medicare  beneficiary  to  the 
providing  physician,  subject  to  the 
conditions  specified  elsewhere  in  the 
preamble  to  this  proposed  rule.  We 
exercised  discretion  in  implementing 
certain  provisions  of  the  statute.  First, 
we  addressed  the  appeal  rights  of 
affected  physicians,  and  the  review  and 
hearing  procedures  used  by  carriers  to 
adjudicate  these  appeals.  'The  statute 
implicitiy  grants  these  rights  to  affected 
physicians,  and,  in  the  interest  of  equity, 
we  propose  to  give  these  physicians 
review  rights  similar  to  those  that 
beneficiaries  and  participating 
physicians  already  have  under  Part  405, 
Subpart  H  of  our  regulations  relating  to 
reviews  and  hearings  under  the 
Supplementary  Medical  Insurance 
program  and  the  additional  rights  to  AL} 
and  judicial  review  granted  by  section 
9341  of  OBRA  86.  Second,  we  specified 
that  in  order  to  be  found  not  liable  for 
refunds,  a  physician  needs  to  inform  the 
beneficiary  (or  other  person),  in  writing, 
using  approved  notice  language,  that  the 
physician  believes  Medicare  is  likely  to 
deny  payment  for  a  particular  service. 
The  physician  would  be  required  to  give 
in  writing,  his  or  her  reasons  for 
believing  that  Medicare  is  Ukely  to  deny 
payment  for  the  service.  In  addition,  the 
beneficiary  (or  other  person)  was 
informed  by  the  physician  that  Medicare 
payment  would  not  be  made  for  the 
specific  services  and,  after  being  so 
informed,  the  beneficiary  (or  other 
person),  agreed  to  pay  the  physician  for 
the  service.  These  provisions,  of 
themselves,  would  not  result  in  impacts 
meeting  any  of  the  criteria  specified 
above.  For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  an  initial 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  physicians  as  small  entities. 
However,  carriers,  as  our  contractors, 
and  beneficiaries,  as  individuals,  are  not 
small  entities  within  the  definitions 
established  by  the  RFA. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 


also  must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  a 
Metropolitan  Statistical  Area. 

We  are  not  certain  of  the  effects 
section  9332(c)  of  Pub.  L.  99-509  may 
have  on  physicians.  One  possible  effect 
of  this  law  is  that  more  physicians  may 
enter  into  participation  agreements, 
because  physicians  may  no  longer  bill 
beneficiaries  for  unassigned  services 
denied  under  section  1862(aKl)  of  the 
Act.  Additionally,  by  signing  a 
participation  agreement  (or  by  routinely 
accepting  assignment  for  services 
provided),  the  physician  may  receive 
payment  for  denied  services  in  some 
cases  under  the  limitation  of  liability 
provision.  Of  course,  physicians  must 
weigh  many  factors  when  deciding 
whether  to  enter  into  Medicare 
participation  agreements,  such  as  the 
local  prevailing  charge  structure,  the 
annual  change  in  the  Medicare 
economic  index,  and  the  tlmeUness  with 
which  the  carrier  processes  claims  for 
payment. 

The  proposed  procedure  for 
implementing  section  9332(c]  of  Pub.  L 
99-509  would  require  physicians  who  do 
not  accept  assignment  to  complete  one 
additional  form.  It  is  possible  that  some 
physicians  may  choose  not  to  provide 
services  to  Medicare  beneficiaries  when 
faced  with  the  uncertain  prospect  of 
either  providing  refunds  to  beneficiaries 
or  risking  legal  sanctions  for  violation  of 
Medicare  requirements.  We  believe  that 
most  physicians  may  choose  to  continue 
providing  services  to  Medicare 
beneficiaries  on  an  unassigned  basis. 

Physicians  affected  by  this  change 
would  be  able  to  file  appeals  contesting 
both  carrier  denials  of  payment  and 
carrier  determinations  that  the 
physician  should  have  known  that 
Medicare  would  not  pay  for  the  service. 
Physicians  providing  services  on  an 
imassigned  basis  in  the  past  have  not 
possessed  this  right  While  this 
legislative  change  would  not  affect 
Medicare  program  expenditures  (it 
affects  only  the  placement  of  liability  for 
services  that  are  denied  under  current 
standards),  we  do  expect  Medicare 
carriers  to  incur  some  incremental 
administrative  costs  for  the  increase  in 
review  and  hearings  workload.  These 
costs  would  be  paid  for  through  the 
contractor  budget  development  process. 

Although  the  proposed  rule  would 
impose  an  additional  administrative 
requirement  on  physicians  (by  requiring 
physicians  to  give  written  notice  to 
beneficiaries  that  Medicare  is  like  to 
deny  payment],  we  do  not  believe  it 
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would  result  in  a  signiflcant  economic 
impact.  Therefore,  we  have  determined, 
and  the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals  and  we 
have  therefore  not  prepared  a  regulatory 
flexibility  analysis  or  an  impact  analysis 
for  small  rural  hospitals. 

VI.  Other  Required  Information 

A.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Date" 
section  of  this  preamble,  and,  when  we 
proceed  with  a  fmal  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

B.  Paperwork  Reduction  Act 

Section  405.339  and  the  physician 
advance  notice  to  the  beneficiary  that 
Medicare  is  likely  to  deny  payment 
which  is  provided  for  in  this  section 
contain  information  collection 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
approval  under  the  Paperwork 
Reduction  Act  of  1980  as  amended,  44 
U.S.C.  3507-3511.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
agency  official  whose  name  appears  in 
the  "ADDRESS"  section  of  this 
preamble. 

List  of  Subjecte  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

For  the  reasons  set  out  in  the 
preamble.  Title  42,  Part  405  would  be 
amended  as  follows: 

PART  40S— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  The  authority  citation  for  Part  405, 
Subpart  C  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1815. 1833. 1842, 1861, 
1862. 1886, 1870. 1871.  and  1879  of  the  Social 
Security  Act  (42  U.S.C.  1302. 1395g,  13951. 
1395U,  1395X.  1395y.  ISgScc.  1395gg,  1395hh. 
and  1395pp)  and  31  U.S.C.  3711. 

2.  A  new  S  405.339  is  added  to  read  as 
follows: 


9  405.339    Refunds  of  Mnounts  coNected 
for  pnySfCien  mcvIgos  not  reesoneble  end 
necMMry,  peynienl  not  ecceptcd  on  an 
■sslgnnMnt-retated  baste. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (d)  of  this  section,  a  physician 
who  furnishes  services  to  an  individual 
on  other  than  an  assignment-related 
basis,  must  refund  to  the  individual  any 
amounts  the  physician  has  collected  for 
services  furnished  for  which  Medicare 
payment  is  denied  because  they  are  not 
reasonable  and  necessary  under 

9  405.310(k). 

(b)  Time  limits  for  making  refunds.  A 
timely  refund  of  any  incorrectly 
collected  amounts  of  money  must  be 
made  to  the  beneHciary  to  whom  the 
services  were  furnished.  A  refund  is 
timely  if — 

(1)  In  the  case  of  a  physician  who 
does  not  request  review  of  the  denial 
within  that  period,  the  refund  is  made 
within  30  days  after  the  date  the 
physician  receives  the  notice  of  denial; 
or 

(2)  When  a  request  for  review  is  filed 
within  30  days  after  the  physician 
receives  notice  of  the  denial,  the  refund 
is  made  within  15  days  after  the  date  the 
physician  receives  notice  of  an  adverse 
determination  on  his  or  her  request  for 
review  of  the  denial. 

(c)  Notices  and  appeals.  If  payment  is 
denied  for  nonassignment-related  claims 
because  the  services  are  found  to  be  not 
reasonable  and  necessary,  a  notice  of 
denial  will  be  sent  to  both  the  physician 
and  the  beneficiary.  The  physician  will 
have  the  same  rights  as  the  beneficiary, 
as  detailed  in  Subpart  H  of  this  part,  to 
appeal  the  determination,  and  will  be 
subject  to  the  same  time  limitations. 

(d)  When  a  refund  is  not  required.  A 
refund  of  any  amounts  collected  for 
services  not  reasonable  and  necessary 
is  not  required  if — 

(1)  The  physician  did  not  know,  and 
could  not  reasonably  have  been 
expected  to  know,  that  Medicare  would 
not  pay  for  the  service;  or 

(2)  Before  the  service  was  provided, 
the  physician  informed  the  beneficiary, 
or  someone  acting  on  his  or  her  behalf, 
in  writing  that  the  physician  believed 
that  Medicare  was  likely  to  deny 
payment  for  the  specific  service  and  the 
beneficiary  (or  someone  who  is  eligible 
to  sign  for  the  beneficiary  under 

S  424.36(b))  signed  a  written  statement 
agreeing  to  pay  for  that  service. 

(e)  Criteria  for  determining  that  a 
physician  knew  that  services  were 
excluded  as  not  reasonable  and 
necessary.  A  physician  will  be 
determined  by  the  Medicare  carrier  to 
have  known  that  furnished  services 
were  excluded  from  coverage  as  not 
reasonable  and  necessary  if  one  or  more 


of  the  conditions  in  S  405.336  of  this 
subpart  are  met. 

(f)  Acceptable  evidence  of  prior  notice 
to  a  beneficiary  that  Medicare  was 
likely  to  deny  payment  for  a  particular 
service.  To  qualify  for  waiver  of  the 
refund  requirement  under  paragraph 
(d)(2)  of  this  section,  the  physician  must 
inform  the  beneficiary  (or  person  acting 
on  his  or  her  behalf)  in  writing,  using 
approved  notice  language,  that  the 
physician  believes  that  Medicare  is 
likely  to  deny  payment,  citing  the 
particular  service  for  which  payment  is 
likely  to  be  denied,  and  citing  the 
physician's  reasons  for  this  belief.  The 
notice  is  not  acceptable  evidence  if — 

(1)  The  physician  routinely  gives  this 
notice  to  all  beneficiaries  for  whom  he 
or  she  furnishes  services;  or 

(2)  The  notice  is  no  more  than  a 
statement  to  the  effect  that  there  is  a 
possibility  that  Medicare  may  not  pay 
for  the  service. 

(g)  Applicability  of  sanctions  to 
physicians  who  fail  to  make  refunds 
under  this  section.  A  physician  who 
knowingly  and  willfully  fails  to  make 
refunds  as  required  by  this  section  may 
be  subject  to  sanctions  as  provided  for 
in  Chapter  V,  Parts  1001, 1002,  and  1003 
of  this  Title. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774;  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  August  3, 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Adwinistration. 

Approved:  September  23, 1988. 
Otis  R.  Bowen, 
Secretary. 

[FR  Doc.  8&-d0114  Filed  12-29-88;  8:45  am] 
miUNQ  COM  4120-01-11 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  72 

National  Flood  Insuranc*  Program 

AGENCY:  Federal  Insurance 

Administration  (FIA),  Federal 

Emergency  Management  Agency 

(FEMA). 

ACnON:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  National  Flood  Insurance 
Program  (NFIP)  regulations  dealing  with 
reimbursement  procedures  for  the 
review  of  proposed  projects  to 
determine  if  they  would  qualify  for  NFIP 
map  revisions  upon  their  completion. 
The  rule  would  increase  the  rates  for 
review  services  and  change  the  payee. 


This  change  is  necessary  because  the 
source  of  funding  utilized  to  provide 
these  services  has  been  changed,  by 
Congress,  from  the  General  Revenue 
appropriations  to  transfers  from  the 
National  Flood  Insurance  Fund. 
DATE:  The  period  for  comments  will  be 
thirty  days  from  the  date  of  publication 
of  this  proposed  rule  in  the  Federal 
Register. 

AODRCSS:  Send  comments  to:  Charles  A. 
Lindsey,  Chief,  Technical  Operations 
Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 

FOR  FURTNER  INFORMATION  CONTACT: 

Charles  A.  Lindsey  (202)  646-2760. 
SUPKEMCNTARY  INFORMATION:  On 

January  1, 1988,  the  Federal  Insurance 
Administration  implemented  44  CFR, 
Part  72— Procedures  and  Fees  for 
Obtaining  Conditional  Approval  of  Map 
Changes.  Its  purpose  was  to  provide 
cost  recovery  for  engineering  review 
and  administrative  processing 
associated  with  the  issuance  of 
conditional  Letters  of  Map  Amendment 
(LOMAs)  and  conditional  Letters  of  Map 
Revision  (LOMRs)  for  proposed 
floodplain  modification  projects.  The  fee 
structure  for  the  issuance  of  these 
conditional  LOMAs  and  LOMRs  was 
based  upon  the  then  prevailing  private 
sector  labor  rate  of  $25.00  per  hour. 

Based  on  a  cost  analysis  conducted 
during  February  of  1988,  it  is  proposed 
that  5  §  72.3  and  72.4  be  revised  to  reflect 
the  currently  prevailing  private  sector 
labor  rate  of  $30.00  per  hour.  An 
additional  fee  category,  Stnictiu-al 
measures  on  alluvial  fans,  will  be  added 
under  §  72.3,  along  with  a  corresponding 
fee.  Alluvial  fans  are  defined  as 
geomorphic  features  charaterized  by  a 
cone  or  fan-shaped  deposit  of  boulders, 
gravel,  and  fine  sediments  that  have 
been  eroded  from  mountain  slopes, 
transported  by  flood  flows,  and  then 
deposited  on  the  valley  floors,  and  are 
subject  to  flash  flooding,  high  velocity 
flows,  debris  flows,  erosion,  sediment 
movement  and  deposition,  and  channel 
migration.  The  number  of  hours  allotted 
for  the  review  of  proposed  structures  on 
alluvial  fans  is  40,  and  the 
corresponding  fee,  at  $30.00  per  hour, 
will  be  $1,200.00.  Section  72.4  will  also 
be  revised  to  specify  payment  of  both 
the  initial  fee  and  the  final  cost  to  the 
National  Flood  Insurance  Program  as 
opposed  to  the  United  States  Treasury. 
This  change  is  necessary  because  the 
source  of  funding  utilized  to  provide 
these  services  has  been  changed,  by 
Congress,  from  General  Revenue 
appropriations  to  transfers  from  the 
National  Flood  Insurance  Fund. 


FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  will  not  have  significant  impact 
upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  hence,  has 
not  undergone  regulatory  flexibility 
analysis. 

This  rule  is  not  a  "major  rule"  as 
defmed  in  Executive  Order  12291,  dated 
February  27, 1981,  and,  hence,  no 
regulatory  analysis  has  been  prepared. 

FEMA  has  determined  that  this  rule 
does  not  contain  a  collection  of 
information  as  described  in  section 
3504(h)  of  the  Paperwork  Reduction  Act 

List  of  Subjects  in  44  CFR  Fart  72 

Flood  insurance.  Flood  plains. 

Accordingly,  the  proposed  changes  to 
44  CFR  Chapter  I,  Subchapter  B,  are  as 
follows: 

PART  72— PROCEDURE  AND  FEES 
FOR  OBTAINING  CONDITIONAL 
APPROVAL  OF  MAP  CHANGES 

The  authority  citation  for  Part  72  will 
continue  to  read  as  follows: 

Authority:  42  U.S.C.  4001,  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

1.  Section  72.3(a)  (1)  and  (2)  and  (b)  (1) 
through  (4)  will  be  revised  and 

S  72.3(b)(5)  will  be  added  as  follows: 

§72.3    InKtat  fee  scftedule. 

(a)  *  *  * 

(1)  Single-lot $150 

(2)  Multi-lot/Subdivision 210 

(b)  *  •  • 

(1)  New  bridge  or  culvert  (no  chan- 
nelization)        420 

(2)  Channel  modifications  only 480 

(3)  Channel   modification   and   new 
bridge  or  culvert 630 

(4)  Levees,  benns  or  other  structural 
measures „ „ eiO 

(5)  Structiural   measures  on  alluvial 

fans „ ..„..   1,200 

S72.4    lAmendedl 

2.  Section  7Z4(c)  introductory  text  will 
be  amended  by  replacing  "$25.00"  with 
"$30.00". 


3.  Section  72.4(e)  will  be  amended  by 
replacing  "United  States  Treasury"  with 
"National  Flood  Insurance  Program". 
Harold  T.  Dwyee, 
Federal  Insurance  Administrator. 
[FR  Doc.  88-29921  Rled  lZ-29-88:  8:45  am] 
BILLHta  cooc  sris-os-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1103 

[Ex  Parte  No.  55  (Sub-No.  70)] 

Practitioners 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Commission  proposes  to 
change  its  policies  and  procedures 
regarding  the  licensing  of  nonattomey 
ICC  practitioners.  The  Commission 
requests  comments  on  various  proposals 
enumerated  below,  and  solicits  any 
other  proposals  for  altering  its  current 
licensing  of  practitioners. 
date:  Comments  must  be  received  by 
January  30, 1989. 

ADDRESS:  An  original  and  15  copies  of 
comments  (and  any  replies)  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  King,  Assistant  Secretary, 
(202)  275-7429,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
(TDD  for  hearing  impaired  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION:  The 
number  of  applicants  for  the  annual 
practitioner's  examination  (see  49  CFR 
1103.3)  has  waned  dramatically  in 
recent  years,  to  the  point  that  there  were 
only  four  applicants  for  the  July  1988 
examination.  Because  persons  bom 
virtually  every  bureau  of  the 
Commission  are  involved  in  the 
preparation,  administration,  and  grading 
of  the  examination,  the  Commission 
(and  ultimately  taxpayer)  resources 
which  must  be  devoted  to  the 
examination  seem  excessive  for  so  few 
candidates. 

The  Commission  will  consider  various 
alternatives  to  address  this  situation, 
including:  (1)  Continuing  to  offer  an 
examination  each  year,  but  reducing  the 
expenditure  of  Commission  resources 
associated  with  it,  (2)  amending  its 
present  regulations  to  allow  the  annual 
examination  to  be  canceled  when  the 
demand  for  the  examination  is 
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insufficient  to  justify  the  staff  resources 
involved;  (3)  allowing  the  examination 
to  be  administered  by  the  ICC 
practitioners  bar,  rather  than  the 
Commission:  (4)  eliminating  the 
examination  requirement  for 
practitioners  and  instead  requiring 
general  standards  of  fitness;  and  (5) 
discontinuing  the  licensing  of  new 
nonattomey  practitioners.  In  addition  to 
comments  on  these  proposals,  the 
Commission  would  like  to  receive  any 
other  suggestions  from  the  public  (and  in 
particular  the  Association  of 
Transportation  Practitioners)  addressing 
the  matter. 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  However,  we 
specifically  invite  parties  to  comment  on 
these  issues. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603,  the 
Commission  is  required  to  examine 
specifically  the  impact  of  a  proposed 
action  on  small  business  and  small 
organizations.  We  preliminarily 
conclude  that  this  decision  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjecto  in  49  CFR  Part  1103 

Administrative  practice  and 
procedure. 

Decided:  December  20, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  L.aml>oley  and  Phillips. 
Noreta  R.  McGm, 
Secretary. 
[FR  Doc.  86-29754  Filed  12-29-88;  8:45  am] 

BILUNQ  coot  TOaS-OI-M 


DEDPARTMEHT  OF  THE  INTERIOR 

Rsh  and  WIMIH*  S«rvic« 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Findings  on  Petitions  and 
Initiation  of  Status  Reviews 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  petition  findings  and 

status  review. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  90-day  findings  for 
three  Endangered  Species  Act  listing 
petitions  filed  with  respect  to:  (1) 


Limnanthes  floccosa  subsp.  califomica 
(Butte  County  meadowfoam),  (2)  Suisun 
song  sparrow  (Melospiza  melodia 
maxillaris),  (3)  Buena  Vista  Lalce  shrew 
(Sorex  omatus  relictus),  Santa  Catalina 
shrew  (Sorex  omatus  willetti),  Suisun 
shrew  (Sorex  omatus  sinuosus),  and  salt 
march  wandering  shrew  (Sorex  vagrans 
halicoetes).  All  three  petitions  were 
foimd  to  present  substantial  information 
indicating  that  the  requested  actions 
may  be  warranted.  A  status  review  of 
the  Suisun  song  sparrow  (Melospiza 
melodia  maxillaris)  is  initiated 
herewith.  Comments  and  data  on  this 
and  the  other  species  (for  which  status 
review  is  already  in  progress)  are 
requested. 

DATES:  The  findings  announced  in  this 
notice  were  made  during  the  period  from 
March  20, 1988,  to  June  28, 1988. 
Comments  and  information  should  be 
submitted  by  February  28, 1989. 
AOOflESSKS:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Field  Supervisor,  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  Room  E-1823, 
Sacramento,  California  95825.  The 
petitions,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

POR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Harlow,  Acting  Field 
Supervisor,  at  the  above  address  (916/ 
978-4866  or  FTS  460-4866). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  (Act)  as  amended  in 
1982  (16  U.S.C.  1531  et  seq.),  requires 
that  the  Service  make  a  finding  on 
whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petition  action  may 
be  warranted.  To  the  maximum  extent 
practicable,  this  Ending  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  Hnding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

In  recent  months  the  Service  has 
received  and  made  90-day  findings  on 
the  following  petitions: 

Charlice  Danielsen,  president  of  the 
California  Native  Plant  Society, 
submitted  a  petition  to  the  Service  to 
emergency  list  Limnanthes  floccosa 
subsp.  califomica  (Butte  County 
meadowfoam]  as  an  endangered 
species.  This  petition  was  dated 


February  12, 1988,  and  received  by  the 
Service  on  Febmary  22, 1988.  The 
petition  reported  that  only  four  of  the 
original  eight  known  populations  remain 
of  this  subspecies,  which  is  restricted  to 
vemal  pool  habitats  in  Butte  County, 
Califomia.  A  field  survey  to  precisely 
delimit  the  number  and  distribution  of 
meadowfoam  populations  recently  has 
been  completed.  Although  reportedly 
additional  population  sites  were  located, 
the  final  report  regarding  the  survey 
result  has  not  been  released.  All 
information  now  available  to  the  Service 
tends  to  confirm  the  petition  claim. 
Therefore,  the  Service  found  that  this 
petition  did  present  substantial  v 
information  indicating  that  the    ' 
requested  action  may  be  warranted<|In 
tlie  case  of  positive  findings,  the  Service 
is  required  to  initiate  a  status  review  of 
the  involved  species.  However,  a  status 
review  of  this  taxon  already  is  in 
progress,  as  it  was  included  as  a 
categoty  1  species  on  the  Service's 
Review  of  Plants  in  the  Federal  Register 
of  September  27. 1S85  (50  FR  39559). 

Dr.  Joe  T.  Marshall  and  nine 
associates  Jointly  submitted  a  petition  to 
list  as  endangered  the  Suisun  song 
sparrow  (Melospiza  melodia  maxillaris). 
An  incomplete  version  of  this  petition 
was  submitted  on  November  23, 1987, 
and  a  complete  petition  was  received  by 
the  Service  on  December  22. 1987.  This 
subspecies  of  song  sparrow  is  endemic 
to  the  tidal  marshes  of  Suisun  Bay, 
Solano  County,  Califomia.  The  petition 
contained  documentation  that  the 
subspecies  has  suffered  a  loss  of 
approximately  90  percent  of  its 
historical  habitat  fivm  diking  and  filling 
activities,  and  that  it  ciurently  faces 
lesser  threats  from  a  variety  of  factors, 
such  as  predation  and  pollution.  All 
information  presently  availale  to  the 
Service  tends  to  confirm  these  claims. 
The  Service,  therefore,  found  that  this 
petition  presented  substantial 
information  indicating  that  the  required 
action  may  be  warranted.  Additional 
information  is  needed,  particularly  on 
current  threats  to  this  subspecies,  before 
proper  status  determination  can  be 
made.  In  the  case  of  positive  findings, 
the  Service  is  required  to  initiate  a 
status  review  of  the  involved  species. 
Hence,  the  Service  seeks  additional 
information  concerning  this  song 
sparrow. 

Ms.  Doris  Dixon,  representing  The 
Interfaith  Council  for  the  Protection  of 
Animals  and  Nature,  submitted  a 
petition  to  list  four  species  of  Califomia 
shrews,  the  Buena  Vista  lake  shrew 
(Sorex  omatus  relictus),  Santa  Catalina 
shrew  (Sorex  omatus  willetti),  Suisun 
shrew  (Sorex  omatus  sinuosus],  and  salt 
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marsh  wandering  (vagrant)  shrew 
(Sorex  vagrans  halicoetes).  This  petition 
was  dated  April  15, 1988,  and  was 
received  by  the  Service  on  April  18, 
1988.  Materials  attached  to  the  petition, 
excerpted  from  a  contract  report 
completed  for  the  California  Department 
of  Fish  and  Game,  indicated  that  these 
shrews  have  been  severely  impacted  by 
conversion  or  degradation  of  habitats 
resulting  from  wetland  modification  for 
urban  or  agricultural  purposes,  water 
diversion,  and/or  introduction  of  exotic 
animal  species.  Information  available 
from  Service-funded  status  surveys  for 
the  Catalina  shrew,  salt  marsh 
wandering  shrew,  and  Suisun  shrew, 
substantiates  this  claim.  Recent 
sightings  of  two  Buena  Vista  lake 
shrews  confim  that  the  subspecies  is 
still  extant.  The  rarity  of  these  animals, 
however,  has  restricted  the  ability  of 
investigators  to  gather  information 
relating  to  current  distribution  and 
population  trends.  The  Service  found 
that  substantial  information  was 
presented  in  the  petition  and  the 
petitioned  action  may  be  warranted  for 
these  four  taxa.  In  the  case  of  positive 
findings,  the  Service  is  required  to 
initiate  status  reviews  of  the  involved 
species.  However,  status  reviews  of  the 
shrews  covered  by  the  subject  petition 
already  are  in  progress,  as  these  taxa 
were  included  as  category  2  species  in 
the  Service's  Review  of  Vertebrate 
Wildlife  that  was  published  in  the 
Federal  Register  of  September  18, 1985 
(50  FR  37958-37967). 

The  Service  would  appreciate  any 
additional  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
status  of  these  species,  particularly  the 
Suisun  song  sparrow. 

Author 

This  notice  was  prepared  by  Dr. 
Kathleen  E.  Franzreb,  Endangered 
Species  Office.  U.S.  Fish  and  Wildlife 
Service.  2800  Cottage  Way,  Room  E- 
1823,  Sacramento.  Califomia  95825  (916/ 
978-4866  or  FTS  460-4866). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended:  Pub.  L.  93-205,  87  Stat.  884; 
Pub.  L.  94-359,  90  Stat.  911;  Pub.  L.  95- 
632,  92  Stat.  3751;  Pub.  L.  96-159,  93  Stat. 
1225;  Pub.  L.  97-304.  96  Stat.  1411:  Pub.  L. 
100-478, 102  Stat.  2306;  Pub.  L.  100-653. 
102  Stat.  3825  (16  U.S.C.  1531  et  seq.); 
Pub.  L.  99-625, 100  Stat.  3500.  unless 
otherwise  noted. 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  December  22, 1988. 
Becky  Norton  Dtinlop, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  88-30100  Filed  12-29-68;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  602 
[Docket  No.  81011-8211] 

Guidelines  for  Fishery  Managen>ent 
Plans 

AQENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Proposed  rule. 


SUMMARY:  NOAA  issues  this  proposed 
rule  to  revise  the  national  standard 
guidelines  for  fishery  conservation  and 
management  issued  in  February  1983 
under  section  301(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (the  Magnuson  Act).  The  national 
standards  represent  statutory  criteria 
and  principles  with  which  all  fishery 
management  plans  (FMPs)  must  be 
judged  consistent  by  the  Secretary  of 
Commerce  (Secretary).  The  Magnuson 
Act  requires  the  Secretary  to  issue 
guidelines  based  on  the  national 
standards  to  assist  in  the  development 
and  review  of  FMPs,  their  amendments, 
and  regulations.  Pub.  L.  97-453  amended 
section  301(b)  to  make  the  national 
standard  guidelines  advisory  only.  The 
guidelines  are  intended  to  improve  the 
quality  of  FMPs  by  providing 
comprehensive  guidance  for  Regional 
Fishery  Management  Councils 
(Councils)  to  use  in  developing  FMPs 
and  amendments,  and  to  produce  a  more 
uniform  understanding  of  the  Secretary's 
basis  for  FMP  review  and 
implementation.  These  proposed  rules 
revise  the  guidelines  for  national 
standards  1  and  2  only. 

DATE:  Comments  must  be  received  by 
February  28. 1989. 

AOORESSES:  Send  comments  on  these 
proposed  guidelines  to:  Richard  H. 
Schaefer.  Office  of  Fisheries 
Conservation  and  Management, 


National  Marine  Fisheries  Service,  1335 
East  West  Highway.  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Schaefer,  telephone  301-427- 
2334. 

SUPPLEMENTARY  INFORMATION:  Revision 
of  the  national  standard  guidelines  was 
precipitated,  in  part  by 
recommendations  of  the  NOAA  Fishery 
Management  Study  (the  Study), 
commissioned  by  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
and  undertaken  to  assess  and  improve 
the  Magnuson  Act  fishery  management 
system.  In  Jime  1986,  this  Study 
recommended  that  NOAA  assume  the 
responsibility  for  determining  the 
biologically  acceptable  catch  (ABC)  for 
each  managed  fishery.  By  ABC  the 
Study  meant  the  total  allowable 
removals  fi-om  the  resource  which  would 
maintain  a  healthy  and  productive 
resource  into  the  future.  As  used  in  this 
context,  the  ABC  would  be  the 
maximum  possible  quota  for  the  species 
or  species  complex  in  the  fishery.  It 
should  be  noted  that  this  is  different 
from  the  manner  in  which  the  term  ABC 
is  used  in  proposed  paragraph  602.11(e). 
The  Study's  intent  was  that  stocks  be 
maintained  at  some  level  above  that 
which  protects  the  minimum  spawning 
stock  from  recmitment  overfishing.  The 
Study  sought  a  "conservation  standard" 
such  that  stocks  are  not  continually 
driven  to,  or  maintained  at,  the 
threshold  of  overfishing. 

In  April  1987,  NOAA  distributed  for 
Council/National  Marine  Fisheries 
Service  (NMFS)  pre-publication  review 
and  comment  a  draft  revision  of  the 
uniform  standards  governing  the 
organization,  practices,  and  procedures 
of  the  Councils  and  the  guidt  lines  for 
FMPs.  That  draft  revision  included  a 
section  providing  that  a  maximum 
fishing  mortality  (MFM)  be  established 
which  would  maintain  the  current 
spawning  stock  size  with  consideration 
.  of  the  variabilities  in  spawning  stock 
estimates,  and  that  ABC  be  specified  so 
as  not  to  exceed  MFM.  Again.  ABC  was 
to  be  used  as  a  maximum  annual  quota 
for  the  fishery.  Council  and  NMFS 
comments  concering  the  MFM  proposal 
made  it  clear  that  this  proposal  was  not 
universally  applicable  for  a  variety  of 
reasons. 

Accordingly,  in  August  1987,  NOAA 
convened  a  technical  workship  of  NMFS 
fishery  scientists  and  managers,  and 
academic  scientists  recommended  by 
the  Councils,  to  address  the  Study's 
recommendations  for  a  conservation 
standard  and  the  comments  on  the  April 
draft.  In  October  1987,  in  order  to  allow 
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time  for  a  thorough  examination  of  the 
issues  raised  by  ^e  workshop,  the 
decision  was  made  to  separate  the 
revisions  coaceming  the  conservation 
standard  from  those  addressing  the 
organization  and  administrative 
questions.  In  the  spring  of  1988,  a  series 
of  Council/NMFS  regional  workshops 
was  held  to  discuss  the  feasibility  of  the 
conservation  standard  concept,  using  as 
a  basis  for  discussion  the  proposed 
revision  of  national  standard  guidelines 
1  and  2  produced  by  the  August  1987 
technical  workshop.  Following  the 
workshops,  the  guidelines  were  further 
revised,  and  served  as  the  basis  for 
discussion  at  a  Council  Chairmen's 
meeting  in  July  1988. 

The  proposed  guideline  revision  that 
follows  is  responsive  to  the  workshop 
series  and  the  Council  Chairmen's 
meeting,  and  sets  forth  a  series  of 
definitions  and  procedures,  which 
together,  are  intended  to  provide  the 
conservation  standard. 

Comments  at  the  workshops  centered 
primarily  on  the  need  for  flexibility  with 
regard  to:  (a)  The  mandatory  nature  of 
any  definition  of  overfishing;  (b)  the 
difficulty  or  impossibility  of  applying 
any  rigid  or  universal  definition  to  a 
large  number  of  diverse  species:  (c)  the 
fact  that  the  ABC  concept  is  not  used  by 
all  Councils;  (d)  the  bureaucratic  chaos 
that  might  result  from  the  proposed 
Secretarial  exemption  process:  and  (e) 
the  burden  imposed  by  the  proposed 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  requirement. 

Concern  was  also  expressed  at  the 
workshops  that  identification  of 
thresholds  might  serve  to  establish 
targets  for  harvest  rather  than  provide 
for  conservation  of  the  resources. 
Several  Councils  stated  a  need  to:  (a) 
Identify  measurable  "conditions  of 
concern"  for  each  stock,  with  monitoring 
and  review  procedures;  (b)  allow  for 
conservative  approaches  when  there  is 
uncertainty  because  of  lack  of  data;  and 
(c)  retain  abihty  to  take  appropriate 
restrictive  management  actions  at  stock 
levels  above  the  threshold. 

Comments  at  the  Council  Chairmen's 
meeting  focused  primarily  on:  (a)  The 
division  of  responsibility  between  the 
Councils  and  NMFS  regarding  providing 
data  for,  and  preparing,  The  SAFE 
report;  [b)  including  in  the  SAFE  report  a 
recommendation  for  a  threshold  level  or 
other  defmition  of  overfishing;  (c) 
estabhshing  an  OY  "reserve",  releasable 
to  domestic  and  foreign  Hshermen  as 
necessary,  to  solve  operational 
problems  and  allow  for  uncertainties  in 
stock  estimates;  and  (d]  several  needed 
editorial  clarifications. 

Section  602.11  proposes  an  overall 
overfishing  concept  within  which  each 


Council  must  define  a  specific, 
measurable  definition  of  overfishing  for 
each  stock  or  stock  complex  covered  by 
an  FMP.  That  concept  is  based  on  the 
premise  that  irreversible  damage  to  a 
resource's  ability  to  recover  in  a 
reasonable  period  of  time  is 
unacceptable,  and  to  allow  fishing  on  a 
stock  at  a  level  that  severely 
compromises  that  stock's  future 
productivity  is  counter  to  the  goals  of 
the  Magnuson  Act.  As  used  in  this 
revision,  ABC  is  not  meant  as  a  quota 
for  the  nshery,  but  rather,  may  be  used 
as  a  step  in  deriving  OY  from  MSY.  (See 
S  602.11(e).)  In  this  context,  the  ABC  is 
set  by  a  Council,  not  NOAA.  Since  ABC 
is  not  necessarily  applicable  to  all 
fisheries.  Councils  may  establish  an 
ABC  level,  but  are  not  required  to  do  so. 
Councils  are  provided  with  the 
flexibility  needed  to  develop  a  definition 
of  overfishing  appropriate  to  the 
individual  stock  or  species 
characteristics,  and  general  criteria  are 
set  for  th  as  a  bisis  for  Secretarial 
review.  Comments  are  particularly 
solicited  on  the  provision  made  for 
phasing-in  implementation  of  the 
guidelines. 

NOAA  believes  that,  although  it  is 
difHcult  to  define  precisely  the  level  at 
which  overfishing  jeopardizes  recovery 
of  a  stock,  there  are  indicators  of 
existing  or  impending  overfishing  that 
should  be  heeded.  If  these  conditions 
exist,  the  best  scientific  advice  may 
conclude  that  immediate  remedial 
action  should  be  taken.  Councils  are 
encouraged,  but  not  required,  to  identify 
these  conditions. 

As  management  regimes  become  more 
comprehensive,  the  interrelationships  of 
fishing  pressures  on  target  and  non- 
target  (both  major  and  minor]  species 
need  to  be  addressed  more  directly. 
NOAA  believes  that  in  determining 
allowable  fishing  levels  Councils  should 
consider  all  sources  of  mortality  on  a 
stock,  including  both  targeted  and  non- 
targeted  fishing  mortality,  and  levels  of 
compliance.  Because  all  removals  from 
the  stock,  whether  landed  or  unlanded, 
will  affect  spawning  stock  biomass 
levels  now  or  in  the  near  future,  the 
Councils  should  attempt  to  obtain 
estimates  of  all  sources  of  mortality  and 
consider  the  estimates  in  adjusting 
directed  fishing  levels.  Total  fishing 
mortality  on  a  stock  should  be  managed 
such  that  overfishing  does  not  occur. 

In  selected  situations,  a  Council  may 
determine  that  overfishing  of  a  minor 
component  species  of  a  multi-species 
fishery  is  warranted  based  on  net 
benefits  expected  for  the  fishery  as  a 
whole.  Although  fishing  any  stock  to  the 
extent  that  it  requires  protection  under 
the  Endangered  Species  Act  should 


never  be  allowed  to  occur,  some  very 
limited  overfishing  may  be  acceptable  if 
it  is  identified,  and  sufficiently  analysed 
and  justified.  However,  in  all  cases, 
alternatives  should  be  considered  that 
would  prevent  such  overfishing. 

Section  602.12(e)  proposes  that  a 
periodic  SAFE  document  or  set  of 
documents  be  prepared  or  aggregated 
whereby  Councils  can  obtain  an 
objective  periodic  overview  of  the  status 
of  stocks  and  fisheries  under 
management.  Several  Councils  currently 
produce  such  fishery  reviews  annually, 
which  generally  provide  the  kinds  of 
information  called  for  in  the  SAFE 
report.  The  SAFE  report  woidd  be 
expected  to  provide  a  summary  of  the 
best  biologicaL  social,  and  economic 
information  available  to  a  Council  when 
needed:  (a)  To  determine  annual  harvest 
levels  or  optimum  yields  (OYs)  for 
species  in  each  fishery  management  imit 
(FMU).  and  (b)  to  evaluate  the 
effectiveness  of  its  management  in 
preventing  overfishing  as  defined  by  the 
Council. 

The  SAFE  report  would  thus  provide  a 
useful  tracking  tool  for  assessing  the 
relative  achievement  of  VMP  objectives. 
It  would  establish  a  time-series  data 
base  indicating  the  relative  health  of 
stodcs  and  the  industry  dependent  on 
them.  Including  social  and  economic 
information  in  the  same  document  or  set 
of  documents  with  biological 
informadon  does  not  diminish  the 
integrity  of  either  type  of  information. 
By  providing  the  best  scientific  - 
information  available  for  each  type  of 
data  required  in  the  determination  of 
OY,  subject  to  Council  and  outside  peer 
review,  the  SAFE  report  is  designed  to 
improve  the  ability  of  Councils  to  derive 
OY  or  any  specified  harvest  level  as  the 
Magnuson  Act  prescribes. 

While  the  Secretary  would  have  the 
responsibility  for  assuring  that  the  SAFE 
report  is  produced,  it  is  not  intended  to 
be  exclusively  authoried  by  NOAA.  The 
SAFE  report  could  be  produced  by  any 
combination  of  talent  from  Council, 
academic,  government,  or  other  sources. 
The  SAFE  reports  would  not  be  required 
to  be  revised  annually,  except  as  there 
have  been  new  developments  or 
significant  changes  in  a  fishery. 
Although  the  contents  of  SAFE  reports 
would  not  be  mandatory,  certain  basic 
descriptive  data  on  the  stocks  and 
industry  should  be  included. 

Classification 

The  guidelines  indicate  how  NOAA 
interprets  the  fishery  management 
principles  in  the  national  standards  of 
the  Magnuson  Act  They  describe  a 
range  of  acceptable  management 


measures  that  could  be  adopted  by  the 
councils,  appoved  by  the  Secretary,  and 
subsequently  translated  into  regulations. 
The  impact  upon  the  public  occurs 
through  specific  management  measures 
contained  within  specific  FMPs;  until  a 
specific  FMP  is  developed,  there  is  no 
basis  for  evaluating  the  consequences  of 
these  guidelines. 

These  amendments  to  the  national 
standard  guidelines  do  not  themselves 
affect  the  human  environment.  Thus, 
NOAA  has  determined  that  no 
environmental  impact  statement  (EIS)  or 
environmental  assessment  (EA)  is 
required.  FMPs  and  FMP  amendments 
developed  as  a  result  of  these  guidelines 
will  require  ElSs  or  EAs. 

Because  these  guidelines  will  not  have 
any  direct  regulatory  impact  upon  the 
public,  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
has  determined  that  this  proposed  rule 
is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  proposed  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governmental  agencies,  or 
geographic  regions;  and  it  will  not  result 
in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises.  A  regulatory 
impact  review  (RIR)  was  not  prepared. 

This  proposed  rule  has  been 
submitted  to  the  Director,  Office  of 
Management  and  Budget,  pursuant  to 
E.O.  12291. 

Because  the  proposed  guidelines  will 
have  no  direct  regulatory  impact  on  the 
public,  the  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  a  result,  a  regulatory 
flexibility  analysis  (RFA)  was  not 
prepared.  Any  economic  impacts  on 
small  entities  will  be  addressed  through 
RFAs  for  individual  FMPs. 

This  rule  contains  no  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act. 

Because  the  proposed  guidelines  will 
have  no  direct  regulatory  impact  upon 
the  public,  NOAA  has  determined  that 
this  proposed  rule  does  not  directly 
affect  the  coastal  zone  of  any  State  with 
an  approved  coastal  zone  management 
program. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O.  12612. 


Dated:  December  22. 1988. 
James  W.  Brannan, 

Assistant  Administrator  For  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  602  is  proposed  to  be 
amended  as  follows: 

PART  602— QUIDEUNES  FOR 
FISHERY  MANAGEMENT  PLANS 

1.  The  authority  citation  for  Part  602 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  602.11  is  revised.  9  602.12(a) 
is  republished,  and  §  602.12(e)  is  added 
to  read  as  follows: 


9602.11 
YMd. 


National  Standard  1— Optimum 


(a)  Standard  1.  Conservation  and 
management  measures  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield  fiom 
each  fishery  for  the  United  States  fishing 
industry. 

(b)  General.  The  determination  of  OY 
is  a  decisional  mechanism  for  resolving 
the  Act's  multiple  purposes  and  policies, 
for  implementing  an  FMP's  objectives, 
and  for  balancing  the  various  interests 
that  comprise  the  national  welfare.  OY 
is  based  on  MSY,  or  on  MSY  as  it  may 
be  adjusted  under  paragraph  (d)(3)  of 
this  section.  The  most  important 
limitation  on  the  specification  of  OY  is 
that  the  choice  of  OY — and  the 
conservation  and  management  measures 
proposed  to  achieve  it — ^must  prevent 
overfishing. 

(c)  Overfishing.  (1)  Overfishing  is  a 
level  or  rate  of  fishing  mortality  that 
jeopardizes  the  long-term  capacity  of  a 
stock  or  stock  complex  to  produce  MSY 
on  a  continuing  basis.  Each  FMP  must 
specify,  to  the  maximum  extent  possible, 
an  objective  and  measurable  definition 
of  overfishing  for  each  stock  or  stock 
complex  covered  by  that  FMP,  and 
provide  an  analysis  of  how  the 
definition  was  determined  and  how  it 
relates  to  reproductive  potential. 

(2)  The  definition  of  overfishing  for  a 
stock  or  stock  complex  may  be 
developed  or  expressed  in  terms  of  a 
minimum  level  of  spawning  biomass 
("threshold"):  maximum  level  or  rate  of 
fishing  mortality;  or  formula,  model,  or 
other  measurable  standard  designed  to 
ensure  the  maintenance  of  the  stock's 
productive  capacity.  Overfishing  must 
be  defined  in  a  way  to  enable  the 
Council  and  the  Secretary  to  monitor 
and  evaluate  the  condition  of  the  stock 
or  stock  complex  relative  to  the 
definition. 

(i)  If  data  indicate  that  an  overfished 
condition  exists,  a  program  must  be 
established  for  rebuilding  the  stock  over 


a  period  of  time  specified  by  the 
Councils  which  is  acceptable  to  the 
Secretary. 

(ii)  Councils  should  identify  what 
actions  or  combination  of  actions  will 
be  imdertaken  if  it  is  determined  that  a 
stock  or  stock  complex  is  approaching 
an  overfished  condition. 

(iii)  If  overfishing  is  defined  in  terms 
of  a  threshold  biomass  level,  the  Council 
must  ensure  that  targeted  fishing  efiort 
does  not  cause  spawning  biomass  to  fall 
or  remain  below  that  threshold. 

(iv)  If  overfishing  is  defined  in  terms 
of  a  maximum  fishing  mortality  rate,  the 
Councils  must  ensure  that  targeted 
fishing  effort  on  that  stock  does  not 
cause  the  maximum  rate  to  be  exceeded. 

(3)  Overfishing  definitions  must  be 
based  on  the  best  scientific  information 
available.  Councils  should  build  into  the 
definition  appropriate  consicleration  of 
risk,  taking  into  account  uncertainties  in 
estimating  domestic  harvest,  stock 
conditions,  or  the  effects  of 
environmental  factors  (see  section 
602.16).  In  cases  where  scientific  data 
are  severely  limited,  the  Councils' 
informed  judgment  must  be  used,  and 
effort  should  be  directed  to  identifying 
and  gathering  the  needed  data  (see 
sections  602.12  and  605.14  of  this 
chapter). 

(4)  Secretarial  approval  or 
disapproval  will  be  based  on 
consideration  of  whether  the  proposal: 

(i)  Has  sufficient  scientific  merit; 

(ii)  Is  likely  to  result  in  effective 
Council  action  to  prevent  the  stock  from 
closely  approaching  or  reaching  an 
overfished  status; 

(iii)  Provides  a  basis  for  objective 
measurement  of  the  status  of  the  stock 
against  the  definition;  and 

(iv)  Is  operationally  feasible. 

(5)  Changes  in  environment/habitat 
conditions  can  produce  the  appearance 
of  overfishing.  Significant  adverse 
alterations  in  the  environment  increase 
the  possibility  that  fishing  effort  will 
contribute  to  a  stock  collapse.  Care 
should  be  taken  to  identify  the  cause  of 
any  downward  trends  in  spawning  stock 
sizes  or  average  annual  recruitment. 
Whether  these  trends  are  caused  by 
environmental  changes  or  by  fishing 
effort,  the  only  direct  control  provided 
for  by  the  Act  is  to  reduce  fishing 
mortahty.  Unless  the  Council  asserts,  as 
supported  by  appropriate  evidence,  that 
reduced  fishing  effort  would  not 
alleviate  the  problem,  the  FMP  must 
include  measures  to  reduce  fishing 
mortality  regardless  of  the  cause  of  the 
low  population  level.  If  man-made 
environmental  changes  are  contributing 
to  the  downward  trends,  in  addition  to 
controlling  effort  Councils  should 
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recommend  restoration  of  habitat  and 
other  ameliorative  programs,  to  the 
extent  possible. 

(6)  An  FMP  must  prevent  overfishing, 
except  in  certain  limited  situations.  For 
example,  harvesting  the  major 
component  of  a  mixed  fishery  at  its 
optimum  level  may  result  in  the 
overfishing  of  a  minor  (smaller  or  less 
valuable)  stock  component  in  the  fishery 
management  unit  A  Council  may  decide 
to  permit  this  type  of  overfishing  if  it  is 
demonstrated  by  analysis  (paragraph 
(f)(S)  of  this  section)  that  it  will  result  in 
net  benefits  to  the  fishery  as  a  whole, 
and  if  the  Council's  action  will  not  cause 
any  stock  component  to  require 
protection  under  the  Endangered 
Species  Act. 

(7)  Fishing  can  produce  a  variety  of 
effects  on  local  and  areawide 
abundance,  availabihty,  size,  and  age 
composition  of  a  stock.  Some  of  these 
effects  have  been  called  "growth", 
"localized",  or  "pulse"  overfishing; 
however,  these  effects  are  not 
necessarily  "overfishing"  under  the 
national  standard  1  de&iition.  which 
focuses  on  recruitment  and  long-term 
reproductive  capacity.  A  Council  may 
recommend  conservation  and 
management  measures  to  prevent  or 
permit  these  effects,  depending  on  the 
objectives  of  a  particular  FMP,  and  the 
specific  defininon  of  overfishing 
established  for  the  stock  or  stock 
complex  under  management.  (See 
Appendix  A  to  Subpart  B  of  this  part, 
which  offers  cautionary,  explanatory 
material) 

(8)  Implementation,  (i)  All  new  FMPs 
and  the  first  amendment  for  existing 
FMPs  submitted  after  [insert  date  six 
months  after  the  effective  date  of  these 
guidelines]  should  include  a  proposed 
definition  of  overfishing  for  the  stock  or 
stock  complex  managed  under  the 
affected  FMP. 

(ii)  An  amendment  proposing  an 
overfishing  derinition  for  each  FMP  not 
containing  such  a  definition  should  be 
submitted  before  [insert  date  18  months 
after  the  effective  date  of  these 
guidelines]. 

(d)  MSY.  (1)  MSY  is  an  estimate  of  the 
largest  average  annual  catch  or  yield 
that  can  be  taken  over  a  significant 
period  of  time  from  each  stock  under 
prevailing  ecological  and  environmental 
conditions. 

(2)  MSY  may  be  presented  as  a  range 
of  values.  One  MSY  may  be  specified  for 
a  related  group  of  species  in  a  mixed- 
species  fishery.  Since  MSY  is  a  long- 
term  average,  it  need  not  be  specified 
annually,  but  must  be  based  on  the  best 
scientific  information  available. 

(3)  MSY  may  be  only  the  starting  point 
in  providing  a  realistic  biological 


description  of  allowable  fishery 
removals.  MSY  may  need  to  be  adjusted 
because  of  environmental  factors,  stock 
peculiarities,  or  other  biological 
variables,  prior  to  the  determination  of 
OY.  An  example  of  such  an  adjustment 
is  determination  of  ABC. 

(e)  ABC.  (1)  ABC  is  a  preliminary 
description  of  the  acceptable  harvest  (or 
range  of  harvests)  for  a  given  stock  or 
stodc  complex.  Its  derivation  focuses  on 
the  status  and  dynamics  of  the  stock, 
environmental  conditions,  other 
ecological  factors,  and  prevailing 
technological  characteristics  of  the 
fishery. 

(2)  When  ABC  is  used,  its 
specification  constitutes  the  first  step  in 
deriving  OY  from  MSY.  Unless  the  best 
scientific  information  available 
indicates  otherwise  (see  section  602.12), 
ABC  should  be  no  higher  than  the 
product  of  the  stock's  naturafinortality 
rate  and  the  biomass  of  the  exploitable 
stock.  If  a  threshold  has  been  specified 
for  the  stock.  ABC  must  equal  zero  when 
the  stock  is  at  or  below  that  threshold 
(see  paragraph  (c)(2)  of  this  section). 
ABC  may  be  expressed  in  numeric  and/ 
or  non-numeric  terms. 

(f)  OY.  (1)  Definition.  The  term 
"optimum"  with  respect  to  the  yield 
from  a  fishery,  means  the  amount  of  fish 
which  will  provide  the  greatest  overall 
benefit  to  the  Nation,  with  particular 
reference  to  food  production  and 
recreational  opportunities;  and  which  is 
prescribed  as  such  on  the  basis  of  the 
maximum  sustainable  yield  from  each 
fishery,  as  modified  by  any  relevant 
economic,  social,  or  ecological  factors 
(section  3(18)(b)  of  the  Act). 

(2)  Values  in  determination.  In 
determining  the  greatest  benefit  to  the 
Nation,  two  values  that  should  be 
weighed  are  food  production  and 
recreational  opportunities  (section 
3(18](a)  of  the  Act).  They  should  receive 
serious  attention  as  measures  of  benefit 
when  considering  the  economic, 
ecological,  or  social  factors  used  in 
modifying  MSY  to  obtain  OY. 

(i)  "Food  production"  encompasses 
the  goals  of  providing  seafood  to 
consumers  at  reasonable  prices, 
maintaining  an  economically  viable 
fishery,  and  utilizing  the  capacity  of  U.S. 
fishery  resources  to  meet  nutritional 
needs. 

(ii)  "Recreational  opportunities" 
includes  reco^tion  of  the  importance 
of  the  quality  of  the  recreational  fishing 
experience,  and  of  the  contribution  of 
recreational  fishing  to  the  national, 
regional,  and  local  economies  and  food 
supplies. 

(3)  Factors  relevant  to  OY.  The  Act's 
definition  of  OY  identifies  three 
categories  of  factors  to  be  used  in 


modifying  MSY  to  arrive  at  OY: 
economic,  social,  and  ecological  (section 
3(18)(b)).  Not  every  factor  will  be 
relevant  in  every  fishery;  for  instance, 
there  may  be  no  Indian  treaty  rights.  For 
some  fisheries,  insufficient  information 
may  be  available  with  respect  to  some 
factors  to  provide  a  basis  for 
corresponding  modifications  to  MSY. 

(i)  Economic  factors.  Examples  arc 
promotion  of  domestic  fishing, 
development  of  unutilized  or 
underutilized  fisheries,  satisfaction  of 
consumer  and  recreational  needs,  and     >, 
encouragement  of  domestic  and  export 
markets  for  U.S.^arvested  fish.  Some 
other  factors  that  may  be  considered  are 
the  value  of  industrial  fisheries,  the  level 
of  capitahzation.  operating  costs  of 
vessels,  alternate  employment 
opportimities,  and  economies  of  coastal 
areas. 

(ii)  Social  factors.  Examples  are 
enjoyment  gained  from  recreational 
fishing,  avoidance  of  gear  conflicts  and 
resulting  disputes,  preservation  of  a  way 
of  life  for  fishermen  and  their  families, 
and  dependence  of  local  communities  on 
a  fishery.  Among  other  factors  that  may 
be  considered  are  the  cultural  place  of 
subsistence  fishing,  obligations  under 
Indian  treaties,  and  world-wide 
nutritional  needs. 

(iii)  Ecological  factors.  Examples  are 
the  vulnerability  of  incidental  or 
unregulated  species  in  a  mixed-species 
fishery,  predator-prey  or  competitive 
interactions,  and  dependence  of  marine 
mammals  and  birds  or  endangered 
species  on  a  stock  of  fish.  Equally 
important  are  environmental  conditions 
that  stress  marine  organisms,  such  as 
natural  and  man-made  changes  in 
wetlands  or  nursery  grounds,  and  effects 
of  pollutants  on  habitat  and  stocks. 

(4)  Specification.  (1)  The  "amount  of 
fish"  that  constitutes  the  OY  need  not  be 
expressed  in  terms  of  numbers  or  weight 
of  fish.  The  economic,  social,  or 
ecological  modifications  to  MSY  may  be 
expressed  by  describing  fish  having 
common  characteristics,  the  harvest  of 
which  provides  the  greatest  overall 
benefit  to  the  Nation.  For  instance,  OY 
may  be  expressed  as  a  formula  that 
converts  periodic  stock  assessments  into 
quotas  or  guideline  harvest  levels  for 
recreational,  commercial,  and  other 
fishing.  OY  may  be  defined  in  terms  of 
an  aimual  harvest  of  fish  or  shellfish 
having  a  minimum  weight,  length,  or 
other  measurement.  OY  may  also  be 
expressed  as  an  amoimt  of  fish  taken 
only  in  certain  areas,  or  in  certain 
seasons,  or  with  particular  gear,  or  by  a 
specified  amount  of  fishing  effort.  In  the 
case  of  a  mixed-species  fishery,  the 
incidental  species  OY  may  be  a  function 


Federal  Register  /  Vol.  53.  No.  251  /  Friday.  December  30.  1988  /  Proposed  Rules 


53035 


of  the  directed  catch,  or  absorbed  into 
an  OY  for  related  species. 

(ii)  If  a  numerical  OY  is  chosen,  a 
range  or  average  may  be  specified. 

(iii)  In  a  fishery  where  there  is  a 
significant  discard  component,  the  OY 
may  either  include  or  exclude  discards, 
consistent  with  the  other  yield 
determinations. 

(iv)  The  OY  specification  can  be 
converted  into  an  annual  numerical 
estimate  to  establish  any  TALFF  and  to 
analyze  impacts  of  the  management 
regime.  There  should  be  a  mechanism  in 
a  multiyear  plan  for  periodic 
reassessment  of  the  OY  specification,  so 
that  it  is  responsive  to  changing 
circumstances  in  the  fishery.  (See 
S  602.12(e).) 

(v)  The  determination  of  OY  requires 
a  specification  of  MSY.  However,  where 
sufficient  scientific  data  as  to  the 
biological  characteristics  of  the  stock  do 
not  exist,  or  the  period  of  exploitation  or 
investigation  has  not  been  long  enough 
for  adequate  understanding  of  stock 
dynamics,  or  where  frequent  large-scale 
fiuctuations  in  stock  size  make  this 
concept  of  limited  value,  the  OY  should 
be  based  not  on  a  fabricated  MSY  but 
on  the  best  scientific  information 
available. 

(5)  Analysis.  An  FMP  must  contain  an 
analysis  of  how  its  OY  specification  was 
determined  (section  303(a)(3)  of  the  Act). 
It  should  relate  the  explanation  of 
overfishing  in  paragraph  (c)  of  this 
section  to  conditions  in  the  particular 
fishery,  and  explain  how  its  choice  of 
OY  and  conservation  and  management 
measures  will  prevent  overfishing  in 
that  fishery.  If  overfishing  is  permitted 
under  paragraph  (c)(8)  of  this  section, 
the  analysis  must  contain  a  justification 
in  terms  of  overall  benefits  and  an 
assessment  of  the  risk  of  the  species  or 
stock  component  reaching  a 
"threatened"  or  "endangered"  status.  A 
Council  must  identify  those  economic, 
social,  and  ecological  factors  relevant  to 
management  of  a  particular  fishery,  then 
evaluate  them  to  arrive  at  the 
modification  (if  any)  of  MSY.  The  choice 
of  a  particular  OY  must  be  carefully 
defined  and  documented  to  show  that 
the  OY  selected  will  produce  the 
greatest  benefit  to  the  Nation. 

(g)  OYasa  target.  (1)  The 
specification  of  OY  in  an  FMP  is  not 
automatically  a  quota  or  ceiling, 
although  quotas  may  be  derived  from 
the  OY  where  appropriate.  OY  is  a 
target  or  goal;  an  FMP  must  contain 
conservation  and  management 
measures,  and  provisions  for 
information  collection,  that  are  designed 
to  achieve  OY.  These  measures  should 
allow  for  practical  and  effective 
implementation  and  enforcement  of  the 


management  regime,  so  that  the  harvest 
is  allowed  to  reach  but  not  to  exceed 
OY  by  a  substantial  amount.  The 
Secretary  has  an  obligation  to 
implement  and  enforce  the  FMP  so  that 
OY  is  achieved.  If  management 
measures  prove  unenforceable— or  too 
restrictive  or  not  rigorous  enough  to 
realize  OY— they  should  be  modified;  an 
alternative  is  to  reexamine  the  adequacy 
of  the  OY  specification. 

(2)  Exceeding  OY  does  not  necessarily 
constitute  overfishing,  although  they 
might  coincide.  Even  if  no  overfishing 
resulted,  continual  harvest  at  a  level 
about  a  fixed-value  OY  would  violate 
national  standard  1  because  OY  was 
exceeded  (not  achieved)  on  a  continuing 
basis. 

(3)  Part  of  the  OY  may  be  held  as  a 
reserve  to  allow  for  uncertainties  in 
estimates  of  stock  size  and  of  DAH  or  to 
solve  operational  problems  in  achieving 
(but  not  exceeding)  OY.  If  an  OY 
reserve  is  established,  an  adequate 
mechanism  should  be  included  in  the 
FMP  to  permit  timely  release  of  the 
reserve  to  domestic  or  foreign 
fishermen,  if  necessary. 

(h)  OY  and  foreign  fishing.  Section 
201(d)  of  the  Act  provides  that  fishing  by 
foreign  nations  is  limited  to  that  portion 
of  the  OY  that  will  not  be  harvested  by 
vessesls  of  the  United  States. 

(1)  DAH.  Councils  must  consider  the 
capacity  of,  and  the  extent  to  which. 
U.S.  vessels  will  harvest  the  OY  on  an 
annual  basis.  Estimating  the  amount 
that  U.S.  fishing  vessels  will  actually 
harvest  is  required  to  determine  the 
surplus. 

(2)  DAP.  Each  FMP  must  identify  the 
capacity  of  U.S.  processors.  It  must  also 
identify  the  amount  of  DAP.  which  is  the 
sum  of  two  estimates: 

(i)  The  amount  of  U.S.  harvest  that 
domestic  processors  will  process.  This 
estimate  may  be  based  on  historical 
performance  and  on  surveys  of  the 
expressed  intention  of  manufacturers  to 
process,  supported  by  evidence  of 
contracts,  plant  expansion,  or  other 
relevant  information;  and 

(ii)  The  amount  of  fish  that  will  be 
harvested,  but  not  processed  (e.g.. 
marketed  as  fresh  whole  fish,  used  for 
private  consumption,  or  used  for  bait). 

(3)/VP.  When  DAH  exceeds  DAP.  the 
surplus  is  available  for  JVP.  JVP  is  a  part 
of  DAH. 

§  602.12    National  Standard  2— Scientific 
Information. 

(a)  Standard  2.  Conservation  and 
management  measures  shall  be  based 
upon  the  best  scientific  information 
available. 


(e)  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report.  (1)  The  SAFE 
report  is  a  document  or  set  of  documents 
that  provides  Councils  with  a  summary 
of  the  most  recent  biological  condition 
of  species  in  the  fishery  management 
unit  (FMU).  and  the  social  and  economic 
condition  of  the  recreational  and 
commercial  fishing  industries  and  the 
fish  processing  industries.  It 
summarizes,  on  a  periodic  basis,  the 
best  available  scientific  information 
concerning  the  past,  present,  and 
possible  future  condition  of  the  stocks 
and  fisheries  being  managed  under 
Federal  regulation. 

(i)  The  Secretary  has  the 
responsibilify  to  assure  that  a  SAFE 
report  or  similar  document  is  prepared, 
reviewed  annually,  and  changed  as 
necessary  for  each  FMP.  The  Secretary 
or  Coimcils  may  utilize  any  combination 
of  talent  from  Council,  State,  university, 
or  other  sources  (but  at  a  minimum  must 
include  Council  and  NMFS 
representatives)  to  acquire  and  analyze 
data  and  produce  the  SAFE  report. 

(ii)  The  SAFE  report  provides 
information  to  the  Councils  for 
determining  aimual  harvest  levels  from 
each  stock,  documenting  significant 
trends  or  changes  in  the  resource  and 
fishery  over  time,  and  assessing  the 
relative  success  of  existing  State  and 
Federal  fishery  management  programs. 
In  addition,  the  SAFE  report  may  be 
used  to  update  or  expand  previous 
environmental  and  regulatory  impact 
documents,  and  ecosystem  and  habitat 
descriptions. 

(iii)  Each  SAFE  report  must  be 
scientifically  based,  cite  data  sources 
and  interpretations. 

(2)  Each  SAFE  report  shoidd  contain 
information  on  which  to  base  harvest 
specifications,  such  as: 

(i)  Estimates  of  total  biomass  and/or 
spawning  biomass  for  each  stock  in  the 
FMU; 

(ii)  Estimates  of  the  aimual  surplus 
production  (ASP)  and  MSY  for  each 
stock  in  the  FMU; 

(iii)  Description  of  the  estimated 
biomass,  ASP.  and  MSY  in  previous 
years  relative  to  those  estimates  for  the 
current  or  next  yean 

(iv)  Description  of  the  model  or 
assumptions  on  which  these  estimates 
are  based  and  a  discussion  of  the 
reUabilify  of  each  estimate; 

(v)  If  a  stock  is  below  the  level  which 
will  produce  MSY,  estimated  time 
necessary  to  allow  the  stock  to  rebuild 
to  MSY.  threshold  or  other  specified 
level  under  various  harvest  levels  and 
prevailing  environmental  conditions; 
and 
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(vi)  Significant  changes  (if  any]  in  tlie 
habitat  or  ecosystem  since  it  was  last 
described  in  the  FMP,  an  amendment  to 
the  FMP,  or  previous  SAFE  report. 

(3)  Each  SAFE  report  should  contain 
information  on  which  to  assess  the 
condition  of  the  recreational  and 
commercial  fishing  industries  and  fish 
processing  industries,  such  as: 

(i)  Estimate  of  the  amount  of  fish 
harvested  from  each  stock  in  the  FMU, 
by  gear  type  and  area,  in  the  most 
recent  three  years  and  in  the  year 
immediately  prior  to  implementation  of 
the  FMP  governing  fisheries  for  (or  in) 
the  FMU.  If  applicable,  the  amount  of 
fish  harvested  in  the  same  time  period 
by  wholly  domestic  joint  ventiu«  and 
foreign  fisheries; 

(ii)  The  approximate  exvessel  value  of 
the  harvested  fish  described  in 
paragraph  (e)(3)(i)  of  this  section; 

(iii)  Amounts  and  estimated  value  of 
each  type  of  processed  products  derived 
from  the  harvested  Bsh  described  in 
paragraph  (e)(3)(i)  of  this  section; 


(iv)  Estimates  of  the  numbers  of 
commercial  vessels,  by  gear  type  and  in 
terms  of  individual  vessels,  involved  in 
each  Hshery  for  (or  in)  the  FMU; 

(v)  Estimates  of  the  number  of 
commercial  fishermen  employed  in  each 
fishery  for  (or  in)  the  FMU; 

(vi)  The  numbers  of  processing  plants, 
floating  and  shore  based,  individual  and 
by  product  type,  involved  in  processing 
the  harvested  Hsh  described  in 
paragraph  (e)(3)(i)  of  this  section; 

(vii)  Estimates  of  the  number  of 
individuals  employed  in  the  processing 
plants  described  in  paragraph  (e)(3)(vi) 
of  this  section. 

(viii)  Estimates  of  the  amount  of  Rsh 
harvested  by  recreational  fishermen 
from  the  FMU: 

(ix)  Estimates  of  the  numbers  of 
recreational  fishermen  who  harvested 
fish  from  the  FMU: 

(x)  Estimates  of  the  number  of  charter 
vessels  and  party  boats  involved  in  the 
recreational  fishery:  and 


(xi)  The  estimated  value  of  the 
recreational  fishery  for  (or  in)  the  FMU. 

(4)  Each  SAFE  report  may  contain 
additional  economic,  social,  and 
ecological  information  pertinent  to  the 
success  of  management  or  the 
achievement  of  objectives  of  each  FMP, 
such  as: 

(i)  Enforcement  actions  taken  and 
penalties  assessed  and  collected  over 
the  most  recent  three  years  under  an 
implemented  FMP; 

(ii)  Significant  changes  (if  any)  in 
State  regulations  pertinent  to  the  FMU 
and  their  known  or  anticipated  effects 
on  stocks  in  the  FMU: 

(iii)  Significant  changes  (if  any)  in 
related  fisheries  which  may  affect  the 
fishing  effort  for  (or  in)  the  FMU:  and 

(iv)  Potential  conservation  and 
management  problems,  their  possible 
causes  and  solutions. 
[FR  Doc.  88-30007  Filed  12-29-88;  8:45  ainj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  otiier  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
[Docket  Na  M-031N] 

National  Advisory  Committee  on 
Microbiological  Crtteila  for  Foods; 
Solicitation  for  Membership 
Nominations 

This  notice  announces  the 
Department's  intent  to  solicit 
nominations  for  membership  on  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods. 

The  Committee  was  established  in 
April  1988  as  a  result  of  a 
recommendation  by  a  1985  report  of  the 
National  Academy  of  Sciences 
Committee  on  Food  Protection, 
Subcommittee  on  Microbiological 
Criteria,  entitled  "An  Evaluation  of  the 
Role  of  Microbiological  Criteria  for 
Foods." 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
food  has  been  processed  using  good 
manufacturing  practices. 

Nominations  for  membership  are 
being  sought  from  individuals  with 
scientific  expertise  in  the  fields  of 
Epidemiology,  Food  Technology, 
Microbiology.  Packaging.  Pathology, 
Public  Health,  and/or  Toxicology. 

Appointment(s)  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture. 
Because  of  the  complexity  of  the  issues 
to  be  addressed,  full  Committee 
meetings  will  be  held  quarterly  and 
subcommittees  will  meet  as  deemed 
necessary. 

Interested  persons  are  invited  to 
submit  a  typed  resume  to  Catherine  M. 
UeRoever,  Director,  Executive 
Secretariat,  Food  Safety  and  Inspection 
Service.  Room  3175-South  Building,  14th 
and  Independence  Avenue.  SW., 


Washington.  DC  20250.  Nominations  for 
membersiiip  must  be  postmarked  no 
later  than  January  3a  1989.  For 
additional  information,  please  contact 
Ms.  DeRoever  at  the  above  address,  or 
by  telephone  on  (202)  447-9150. 

Done  at  Washington,  DC,  on  December  27. 
1988. 

Lester  M.  Crawfotd, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  8»-30071  Filed  12-29-88;  8:45  am) 

BILUNQ  CODE  3410-OM-M 


Forest  Service 

Lalce  Bradford  Land  Exctiange; 
Apaiadiicola  National  Forest,  FL 

agency:  Forest  Service,  USDA. 
ACTtON:  Environmental  Impact 
Statement  Cancellation  Notice. 

SWMNARY:  Airport  Properties.  Inc..  has 
withdrawn  its  proposal  to  exchange 
3,100  acres  of  private  land  for  330  acres 
of  National  Forest  System  land  located 
in  the  Wakulla  Ranger  District, 
Apalachicola  National  Forest,  Leon 
County,  Florida. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  August  5, 1988,  is 
hereby  rescinded  (53  FR  29504). 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Direct  questions  about  the  proposed 
environmental  impact  statement 
cancellation  to  Raymond  K.  Mason, 
Planning  Staff  Officer,  National  Forests 
in  Florida,  227  N.  Bronough  St.,  Suite 
4061  Tallahassee,  Florida  32301,  phone 
904-681-7265. 

Date:  Deceml>er  20, 1988. 
John  E.  Alcock, 
Regional  Forester. 
[FR  Doc.  88-30063  Filed  12-29-88;  8:45  am] 
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Soil  Conservation  Service 

Soap  Creek  Watershed.  lA;  AvaOabiiity 
of  a  Record  of  Decision 

December  13, 1968. 

AGENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  availability  of  a 
record  of  decision. 

summary:  ].  Michael  Nethery, 
Responsible  Federal  Official  for  projects 
administered  under  the  provisions  of 


Pub.  L  83-566. 16  U.S.C  1001-1008.  in 
the  State  of  Iowa,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the  Soap 
Creek  Watershed  project  is  available. 
Single  copies  of  their  record  of  decision 
may  be  obtained  from  J.  Michael 
Nethery  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT  ). 

Michael  Nethery.  State  Conservationist. 
Soil  Conservation  Service,  693  Federal 
Building,  210  Walnut  Street,  Des  Moines. 
Iowa  50309,  Telephone:  515-284-4261. 
J.  Michael  Nethery. 
State  Conservationist 
December  13. 198& 

Record  of  Decision  Soap  Credi 
Watershed 

Appanoose,  Davis,  Monroe,  and 
Wapello  Counties,  Iowa 

1.  Purpose 

As  State  Conservationist  for  the  Soil 
Conservation  Service.  I  am  the 
Responsible  Federal  Official  (RFO)  for 
all  Soil  Conservation  Service  projects  in 
Iowa. 

The  recommended  plan  for  Soap 
Creek  Watershed  involves  works  of 
improvement  to  be  installed  under 
authorities  administered  by  the  Soil 
Conservation  Service.  This  project  will 
install  154  floodwater  retarding 
structures.  These  are  all  single-purpose 
structures  for  flood  prevention. 

The  Soap  Creek  Watershed  plan  was 
prepared  under  the  authority  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  (Pub.  L  83-566,  83rd 
Congress,  66  Stat.  666,  as  amended)  by 
the  Appanoose,  Davis,  Monroe,  and 
Wapello  Soil  and  Water  Conservation 
Districts.  The  scoping  meetings,  held 
during  May  1985,  established  the  Soil 
Conservation  Service  (SCS),  U.S. 
Department  of  Agriculture  as  lead 
agency,  and  with  the  Forest  Service — 
USDA  and  the  Fish  and  Wildlife 
Service — USDI  las  cooperating  agencies. 

2.  Measusres  Taken  To  Comply  with 
National  Environmental  Policies 

The  Soap  Creek  Watershed  project 
has  been  planned  in  accordance  with 
existing  Federal  legislation  concerned 
with  the  preservation  of  environmental 
values.  The  following  actions  were 
taken  to  ensure  that  the  Soap  Creek  . 
Watershed  plan  is  consistent  with 
national  goals  and  policies. 
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Inter-agency  meetings  conducted  by 
an  inter-disciplinary  team  under  the 
direction  of  SCS,  were  held  prior  to  the 
May,  1985  scoping  meeting  as  part  of  the 
on-going  environmental  evaluation 
process.  The  inter-disciplinary  team 
concluded  that  significant  impacts  on 
the  human  environment  may  occur 
because  of  the  complexity  and  public 
interest  of  the  proposed  action.  As  RFO, 
I  directed  that  a  draft  environmental 
impact  statement  (HS)  be  prepared. 

The  inter-disciplinary  environmental 
evaluation  of  the  Soap  Creek  Watershed 
project  was  conducted  by  the  sponsors, 
cooperating  agencies,  and  Soil 
Conservation  Service.  Information  was 
obtained  from  many  groups  and 
agencies.  Reviews  were  held  with  the 
Environmental  Protection  Agency,  Fish 
and  Wildlife  Service,  Iowa  Department 
of  Natural  resources.  State  Historic 
Preservation  Officer,  and  the  Iowa  State 
Archeologist.  Input  from  these  reviews 
were  included  in  the  EIS. 

Public  meetings  were  held  on  July  9, 
1982;  July  18,  25,  30,  August  1, 16,  and 
September  4,  5, 1984  to  solicit  public 
participation  in  the  environmental 
evaluation  process,  to  assure  that  all 
interested  practices  had  sufficient 
information  to  understand  how  their 
concerns  are  affected  by  water  resource 
problems,  to  afford  local  interests  in 
opport\mity  to  express  their  views 
regarding  the  plans  which  can  best  solve 
these  problems,  and  to  provide  all 
interests  an  opportunity  to  participate  in 
the  plan  selection.  More  than  180  parties 
were  notified  by  mail  of  the  joint  public 
meeting.  A  transcript  of  the  minutes  was 
developed  and  is  on  file. 

The  formal  environmental  evaluation 
was  held  on  May  7. 1985.  Eighty  letters 
of  invitation  were  mailed  to  local.  State, 
and  Federal  agencies  and  to 
environmental  groups.  Residents  of  the 
watershed  were  invited  by  newspaper 
and  radio  notices. 

Testimony  and  recommendation  were 
received  relative  to  the  following 
subjects: 

a.  Type,  location,  and  size  of 
structures  to  be  used  for  flood  water 
damage  reduction. 

b.  Potential  impacts  on  fish  and 
wildlife. 

A  draft  environmental  impact 
statement  was  prepared  in  March,  1988 
and  made  available  for  public  review. 
The  recommendations  and  comments 
obtained  from  public  meetings  held 
during  project  planning  and  assessment 
were  considered  in  the  preparation  of 
the  statement.  Projects  of  other  agencies 
were  included  only  when  they  related  to 
the  Public  Law  566  project,  and  they 
were  not  evaluated  with  regard  to  ihe'ir 
individual  merit. 


A  public  meeting  to  review  the  draft 
environmental  impact  statement  was 
held  on  April  12. 1988  with  114  people  in 
attendance. 

More  than  100  copies  of  the  draft 
environmental  impact  statement  were 
distributed  to  agencies,  conservation 
groups,  organizations.  The  draft 
environmental  impact  statement  was 
filed  with  the  Environmental  Protection 
agency  of  June  20, 1988. 

All  existing  data  and  information 
pertaining  to  the  project's  probable 
environmental  consequences  were 
obtained  with  assistance  from  other 
scientists  and  engineers.  Documentary 
information  as  well  as  the  views  of 
interested  Federal,  State,  and  local 
agencies  and  concerned  individuals  and 
organizations  having  special  knowledge 
of,  competence  over,  or  interest  in  the 
project's  environmental  impact  were 
sought.  This  process  continued  until  it 
was  felt  that  all  the  information 
necessary  for  a  comprehensive,  reliable 
assessment  had  been  gathered. 

A  complete  picture  of  the  project's 
current  and  probable  furture 
environmental  setting  was  assembled  to 
determine  the  proposed  project's  impact 
and  identify  unavoidable  adverse 
environmental  impacts  that  might  be 
produced. 

The  consequences  of  a  full  range  of 
reasonable  and  viable  alternatives  to 
specific  project  features  were 
considered,  studied,  and  analyzed.  In 
reviewing  these  alternatives,  all  courses 
of  action  that  could  reasonably 
accomplish  the  project  purposes  were 
considered.  Attempts  were  made  to 
identify  the  economic  social,  and 
environmental  values  affected  by  each 
alternative.  In  accordance  with  existing 
policy  and  procedures,  the  possibilities 
of  structural  and  nonstructural 
alternatives  for  the  project  were 
considered. 

The  one  alternative  considered  a 
reasonable  alternative  to  accomplish  the 
project's  objectives  was  the  NED  plan 
which  was  the  selected  plan.  It  consists 
of  the  installation  of  154  floodwater 
retarding  structures  on  small 
drainageways  later  to  the  main  streams. 

3.  Conclusions 

The  following  conclusions  were 
reached  after  carefully  reviewing  the 
proposed  Soap  Creek  Watershed  project 
in  light  of  all  national  goals  and  policies, 
particularly  those  expressed  in  the 
National  Environmental  Policy  Act.  and 
after  evaluating  the  overall  merit  of 
possible  alternatives  to  the  project: 

A.  The  Soap  Creek  Watershed  project 
will  employ  a  reasonable  and 
practicable  means  that  is  consistent 
with  the  National  Environmental  Policy 


Act  while  permitting  the  application  of 
other  national  policies  and  interests. 
These  means  include,  but  are  not  limited 
to,  a  project  planned  and  designed  to 
minimize  adverse  effects  on  the  natural 
environment,  while  accomplishing  an 
authorized  project  purpose.  Project 
features  designed  to  preserve  existing 
environmental  values  for  future 
generations  include: 

(1)  Establishment  of  wildlife  habitat 
areas  adjacent  to  floodwater-retarding 
structures,  along  the  main  streams,  and 
other  areas  in  the  watershed  to  offset 
losses  due  to  the  structures;  and 

(2)  Establishment  of  grasses  and 
legumes  on  dams  and  offsite  borrow 
areas  to  protect  them  from  erosion  and 
provide  food  and  cover  for  wildlife. 

b.  The  Soap  Creek  Watershed  project 
was  planned  using  a  systematic  inter- 
disciplinary approach  involving 
integrated  uses  of  the  natural  and  social 
sciences  and  environmental  design  arts. 
The  results  of  this  review  constitutes  the 
basis  for  the  conclusions  and 
recommendations.  All  conclusions 
concenning  the  environmental  impact  of 
the  project  and  overall  merit  of  existing 
plans  were  based  on  a  review  of  data 
and  information  that  would  be 
reasonably  expected  to  reveal 
significant  environmental  consequences 
of  the  proposed  project.  These  data 
included  additional  studies  prepared 
specifically  for  the  project  and 
comments  and  views  of  all  interested 
Federal,  State,  and  local  agencies  and 
individuals.  The  project  will  not  affect 
any  cultural  resources  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  Nor  will  the  project 
affect  any  species  of  fish,  wildlife,  or 
plant  or  their  habitats  that  have  been 
designated  as  endangered  or  threatened. 

c.  In  studying  and  evaluating  the 
environmental  impact  of  the  Soap  Creek 
Watershed  project,  every  effort  was 
made  to  express  all  environmental 
values  quantitatively.  Any  failure  to 
quantify  particular  environmental 
amenities  and  values  is  the  result  of  the 
absence  of  a  methodology  having 
general  scientific  acceptance. 
Nevertheless,  every  effort  was  made  to 
identify  and  give  appropriate  weight  and 
consideration  of  nonquantifiable 
environmental  values. 

d.  Every  possible  effort  has  been 
made  to  identify  those  adverse 
environmental  effects  which  cannot  be 
avoided  if  the  project  is  constructed. 

e.  The  long-term  and  short-term 
resource  uses,  long-term  productivity, 
and  the  irreversible  and  irretrievable 
commitment  of  resources  are  accurately 
described  in  the  final  environmental 
impact  statement. 
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f.  All  reasonable  and  viable 
alternative  to  project  features  and  to  the 
project  itself  were  studied  and  analyzed 
with  reference  to  national  policies  and 
goals,  especially  those  expressed  in  the 
National  Environmental  Policy  Act  and 
the  Federal  waters  resource 
development  legislation  under  which  the 
project  was  planned.  Each  possible 
course  of  action  was  evaluated  as  to  its 
possible  economic,  technical,  social,  and 
overall  environmental  consequences  to 
determine  the  tradeoffs  necessary  to 
accommodate  all  national  policies  and 
interests.  However,  no  alternative  or 
combination  of  alternatives  will  afford 
greater  protection  of  the  environmental 
values  while  accomplishing  the  other 
project  goals  and  objectives. 

g.  I  conclude,  therefore,  that  the 
proposed  project  will  be  the  most 
effective  means  of  meeting  national 
goals  and  serving  the  public  interst. 


4.  Recommendations 

Having  concluded  that  the  proposed 
Soap  Creek  Watershed  project  uses  all 
practicable  means,  consistent  with  other 
essential  considerations  of  the  national 
policy,  to  meet  the  goals  established  in 
the  National  Environmental  Policy  Act, 
that  the  project  will  thus  serve  the 
overall  public  interest,  that  the  final 
environmental  impact  statement  has 
been  prepared,  reviewed,  and  accepted 
in  accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act,  that 
the  project  will  thus  serve  the  overall 
public  interest,  that  the  final 
environmental  impact  statement  has 
been  prepared,  reviewed,  and  accepted 
in  accordance  with  the  provisions  of  the 
National  Environmental  PoHcy  Act  as 
implemented  by  Departmental 
regulations  for  the  preparation  of 
environmental  impact  statements,  and 
that  the  project  meets  the  needs  of  the 
project  sponsors,  I  propose  to  implement 
the  Soap  Creek  Watershed  project. 
I.  Michael  Nethery, 

Slate  Conservationist,  Soil  Conservation 
Service.  U.S.  Department  of  Agriculture. 

Date:  December  13, 1988. 
[FR  Doc.  88-30060  Filed  12-29-88:  8:45  am] 

MLLINQ  COOC  34I0-1(-M 


COMMISSION  ON  CIVIL  RIGHTS 

North  Carolina  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Forum 
Subcommittee  of  the  North  Carolina 
Advisory  Committee  to  the  Commission 
will  convene  at  2:30  p.m.  and  adjourn  at 


6:30  p.m.  on  Friday,  January  20, 1989,  in 
the  Sheraton  Hotel,  301  North  Elm 
Street,  Greensboro,  N.C.  27401.  The 
Subcommittee  will  discuss  plans  for  a 
community  forum  on  equal  educational 
opportunity  in  public  schools  in  the 
State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Subcommittee,  contact 
Subcommittee  Chairperson  Dr.  Richard 
Robbins  or  John  I.  Binkley,  Director, 
Eastern  Regional  Division  at  (202)  523- 
5264,  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  December  23, 
1988. 

Melvin  L.  lenkins, 

Acting  Staff  Director 

(FR  Doc.  88-30065  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Export  Now  Advisory  Committee; 
Open  Meeting 

AGENCY:  Department  of  Commerce. 

A  meeting  of  the  Export  Now 
Advisory  Committee  will  be  held  on 
January  11, 1989, 1:45  p.m.-3:00  p.m.  at 
the  U.S.  Department  of  Commerce, 
Room  4830. 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
This  meeting  will  be  in  lieu  of  the 
January  12, 1989,  meeting  previously 
announced  in  the  Federal  Register  (53 
FR  46101,  November  16. 1988).  The 
meeting  will  be  open  to  the  public  with  a 
limited  number  of  seats  available.  Any 
member  of  the  public  may  submit 
written  comments  concerning  the 
Committee's  affairs  at  any  time  before 
or  after  the  meeting. 

The  Committee  was  established  by 
the  Secretary  of  Commerce  on  February 
25, 1988  to  advice  Department  officials 
on  the  objectives  and  conduct  of  the 
Export  Now  Program,  including  methods 
of  increasing  public  awareness  of  the 
advantages  of  exporting,  improving 
Federal  coordination  with  state,  local 
and  private  sector  export  activities,  and 
implementing  programs  of  education 
and  training  to  increase  the  export 
effectiveness  of  all  segments  of  the  U.S. 
economy. 

The  purpose  of  the  meeting  is  to 
report  on  the  status  of  the  Export  Now 
Program  and  to  receive  advice  from  the 


public  on  the  conduct  and  future 
implementation  of  the  program.  A  more 
specific  agenda  will  be  available  to  the 
public  at  the  beginning  of  the  meeting. 
For  further  information  or  copies  of 
the  minutes,  contact  Alan  R.  Severson  or 
John  Hayes,  Export  Now  Program, 
Herbert  C.  Hoover  Building,  Room  1066, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  (202)  377- 
2073. 

Date:  December  27, 1988. 
Roliert  H.  Bnimley. 

General  Counsel. 

[FR  Doc.  68-30088  Filed  12-29-68:  8:45  am] 
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Foreign-Trade  Zones  Board 

[Ord«rNo.4111 

Resolution  and  Order  Approving  the 
Application  of  the  Huntsvilie-Madison 
County  Airport  Authority  for  a  Special- 
Purpose  Subzone  at  the  Chrysler  Plant 
in  Huntsvllle.  AL 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  Authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Huntsvilie-Madison  County  Airport 
Authority,  grantee  of  FTZ  63.  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
Febuary  24, 1986.  and  amended  on  April  29, 
1967.  requesting  special-purpose  subzone 
status  at  the  auto  electronic  components 
plant  of  Chrysler  Corporation  in  Huntsville, 
Alabama,  the  Board  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foraign-Trade  Subzone  at  the  Chrysler 
Plant  in  Huntsville,  Alabama 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
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Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  40a304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Huntsville-Madison 
County  Airport  Authority,  grantee  of 
Foreign-Trade  Zone  No.  83,  has  made 
application  (filed  February  24, 1986,  FTZ 
Docket  8-86.  51  FR  9235,  and  amended 
on  April  29, 1987,  52  FR  16426]  in  due 
and  proper  form  to  the  Board  for 
authority  to  establish  a  special-purpose 
subzone  at  the  automobile  electronic 
components  manufacturing  plant  of 
Chrysler  Corporation  in  Huntsville. 
Alabama; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  on  February  24, 
1986,  and  amended  on  April  29, 1987,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  Chrysler's 
Huntsville  plant,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  No.  83A  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  Regulations  issued  thereunder,  to 
the  same  extent  as  though  the  same 
were  fully  set  forth  herein,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  fne  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 


The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  D.C.  this 
2l8t  day  of  December,  1988,  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 

lanW.MaiM. 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairinan,  Committee  of 

Alternates. 

Attest: 

John  |.  Da  Poata,  Jr.. 

Executive  Secretary. 

[FR  Doc.  8a-30117  Filed  12-29-88;  8:45  am] 

saiMO  cooc  MIO-OS-M 

(Order  Na  41S] 

RMOlution  and  Ontor  Approving  th« 
Application  of  \h»  Stat*  of  Hawaii  for  a 
Subzona  at  ttw  Ctiavron  U.SJL,  Inc., 
Rafinary  In  Ewa,  Oahu,  HI 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  State  of  Hawaii  (Department  of  Business 
and  Economic  Development),  grantee  of  FTZ 
9.  Tiled  with  the  Foreign-Trade  Zones  Board 
(the  Board)  on  Decemljer  30, 1967,  requesting 
special-purpow  subzone  status  for  the  crude 
oil  refinery  of  Chevron  U.SA.,  Inc..  located  in 
Ewa.  Oahu.  Hawaii  adjacent  to  the  Honolulu 
Customs  port  of  entry,  the  Board,  flnding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  t>e  in  the  public  interest,  if  approval  is 
subject  to  certain  conditions,  approves  the 
application  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  used  as  fuel  for  the 
refinery  shall  be  dutiable. 

2.  Chevron  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other  foreign 
merchandise  admitted  to  the  subzone. 

3.  The  U.S.  Customs  Service  shall  inform 
the  Foreign-Trade  Zones  Board  on  or  l>efore 
July  1, 1991,  that  a  satisfactory  control  system 
has  l>een  implemented  so  that  the  revenue 


can  be  fully  protected;  otherwise,  the 
authority  wider  this  grant  shall  expire  on  that 
date. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  to  Establish  a 
Foreign-Trade  Subzone  at  the  Chevron 
U.S A.,  Inc.  Refinery  in  Ewa,  Oahu, 
Hawaii 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  signiflcant  public  benefit 
will  result; 

Whereas,  the  State  of  Hawaii 
(Department  of  Business  and  Economic 
Development),  grantee  of  Foreign-Trade 
Zone  No.  9,  has  made  appUcation  (filed 
December  30. 1987,  FTZ  Docket  4»-87, 53 
FR  784)  in  due  and  proper  form  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  oil 
refinery  of  Chevron  U.S.A..  Inc. 
(Chevron),  located  in  Ewa,  Oahu. 
Hawaii; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  fiill 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisned  and  that  the 
proposal  would  be  in  the  public  interest 
if  approval  is  given  subject  to  the 
conditions  in  the  resolution 
accompanying  this  action; 

Now,  therefore,  in  accordance  with 
the  application  filed  December  30, 1987, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Chevron  refinery,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  No.  9B,  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations  issued  thereunder. 


and  those  stated  in  the  resolution 
accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  iree  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC,  this 
2l8t  day  of  December,  1988,  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
fan.  W.  Maras, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates. 

Attest: 

John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  88-30115  Filed  12-29-88;  8:45  am] 

MUNMCOOC  SSIO-OS-M 


[Order  No.  414] 

Raaolution  and  Ordar  Approving  ttia 
Application  of  tha  Port  of  Corpua 
ChrlatI  Authority  for  a  Subzona  at  ttia 
Valaro  Refining  Company  Rafinary  In 
Nuacaa  County,  TX 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resoludon  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 


The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Port  of  Corpus  Christi  Authority,  grantee 
of  FTZ  122,  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  December  30, 
1987,  requesting  special-purpose  subzone 
status  for  the  crude  oil  refinery  of  Valero 
Refining  Company,  located  in  Nueces  County, 
Texas,  adjacent  to  the  Corpus  Christi 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest,  if  approval  is 
subject  to  certain  conditions,  approves  the 
application  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  used  as  fuel  for  the 
refinery  shall  be  dutiable. 

2.  Valero  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other  foreign 
merchandise  admitted  to  the  subzone. 

3.  The  U.S.  Customs  Service  shall  inform 
the  Foreign-Trade  Zones  Board  on  or  before 
)uly  1, 1991,  that  a  satisfactory  control  system 
has  been  implemented  so  that  the  revenue 
can  be  fully  protected;  otherwise,  the 
authority  under  this  grant  shall  expire  on  that 
date. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  at  the  Valero 
Refining  Company  in  Nueces  County, 
Texas 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  Foreign-Trade 
Zone  No.  122,  has  made  application 
(filed  December  30, 1987,  FTZ  Docket 
47-87,  53  ¥R  783)  in  due  and  proper  form 
to  the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  oil 
refinery  of  Valero  Refining  Company 


(Valero)  located  in  Nueces  County, 
Texas; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  and  that 
the  proposal  would  be  in  the  public 
interest  if  approval  is  given  subject  to 
the  conditions  in  the  resolution 
accompanying  this  action; 

Now,  therefore,  in  accordance  with 
the  application  filed  December  30, 1987, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Valero  refinery,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  No.  122J,  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations  issued  thereunder, 
and  those  stated  in  the  resolution 
accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  iree  and  unrestricted 
access  to  and  througout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  thereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  a^ixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC,  this 
21st  day  of  December,  1988,  pursuant  to 
Order  of  the  Board. 


•tiiit 
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Foreign-Trade  Zones  Board. 
|an  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates. 

Attest 

lohn  J.  Da  Pont*.  Jr., 

Executive  Secretary. 

[FR  Doc.  88-30016  Filed  12-29-88:  8:45  am] 

MLUNQ  COM  SSIO-M-M 


[OrdwNo.410] 

Approval  for  Amendment  of  Zone  Plan 
of  Foraifln-Trada  Zona  No.  84,  Harria 
County.  TX.  Within  the  Houston 
Cuatoma  Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
RegulaUona  (15  CFR  Part  400],  the 
Foreign-Trade  Zones  Board  (the  Board] 
adopts  the  following  order: 

Whereas,  the  Port  of  Houston 
Authority  (PHA],  Grantee  of  Foreign- 
Trade  Zone  No.  84,  has  applied  to  the 
Board  for  authority  to  amend  its  zone 
plan  by  including  an  additional  private 
site  for  the  petroleum  and  chemical 
storage  and  blending  facilities  of  CATX 
Terminals  Corporation,  located  in  Harris 
County,  Texas,  within  the  Houston 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  October  25, 1985, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
November  12. 1985  (FTZ  Doc.  41-85,  50 
FR  46678]; 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  conditional  approval; 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade  Zone 
Act,  as  amended,  and  the  Board's 
regulations  would  be  satisfied  if 
approval  is  given  subject  to  the 
conditions  stated  below; 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
amend  its  zone  plan  in  accordance  with 
the  application  filed  Octot>er  25, 1985, 
'  subject  to  the  following  conditions: 

1.  Operations  at  this  site  shall  be 
subject  to  the  restrictions  applicable  to 
FTZ  84  by  virtue  of  Board  Order  214  (7/ 
15/83). 

2.  Full  zone  benefits  for  blending  and 
processing  shall  be  available  only  for 
export  activity. 

3.  Privileged  foreign  status  (19  CFR 
146.65)  shall  be  elected  for  any  foreign 
merchandise  prior  to  any  blending  or 
processing  operation. 


4.  This  approval  is  for  a  period  ending 
January  15, 1989,  subject  to  Board  action 
on  the  pending  PHA  application  for  a 
permanent  extension  of  the  "B"  sites  of 
the  Houston  zone  (FTZ  Doc.  8-88). 

The  Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  blending 
operation  not  specifically  described  in 
the  application.  The  authority  given  in 
this  Order  is  subject  to  settlement 
locally  l>y  the  District  Director  of 
Customs  and  the  District  Army  Engineer 
regarding  compliance  with  their 
respective  requirements  relating  to 
foreign-trade  zones. 

Signed  at  Washington,  DC,  this  21st  day  of 
December  1888. 
fan  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  Jr.. 
Executive  Secretary 
[FR  Doc.  88-30118  Piled  12-20-88:  6:45  am] 
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[OrdOT  No.  4091 

Approval  for  Amendment  of  Zona  Plan 
of  Foreign-Trada  Zona  No.  84,  Harria 
County,  TX,  Vimtiln  ttw  Houaton 
Cuatoma  Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  [the  Board) 
adopts  the  following  order 

Whereas,  the  Port  of  Houston 
Authority  (PHA),  Grantee  of  Foreign- 
Trade  Zone  No.  84,  has  applied  to  the 
Board  for  authority  to  amend  its  zone 
plan  by  including  an  additional  private 
site  for  the  petroleimi  and  chemical 
storage  and  blending  facilities  of 
Oiltanking  of  Texas,  Inc.,  located  in 
Harris  County,  Texas,  within  the 
Houston  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  July  14, 1987,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  July  23, 
1987  (FTZ  Doc.  7-87,  52  FR  27696); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  conditional  approval: 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  would  be  satisfied  if 
approval  is  given  subject  to  the 
conditions  stated  below; 


Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
amend  its  zone  plan  in  accordance  with 
the  application  filed  July  14, 1967. 
subject  to  the  following  conditions: 

1.  Operations  at  this  site  shall  be 
subject  to  the  restrictions  applicable  to 
FTZ  84  by  virtue  of  Board  Order  214  (7/ 
15/83). 

2.  Full  zone  benefits  for  blending  and 
processing  shall  be  available  only  for 
export  activity. 

3.  Privileged  foreign  status  (19  CFR 
146.65)  shall  be  elected  for  any  foreign 
merchandise  prior  to  any  blending  or 
processing  operation. 

4.  This  approval  is  for  a  period  ending 
January  15, 1980.  subject  to  Board  action 
on  the  pending  PHA  application  for  a 
permanent  extension  of  the  "B"  sites  of 
the  Houston  zone  (FTZ  Doc.  8-88). 

The  Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  blending 
operation  not  specifically  described  in 
the  application.  The  authority  given  in 
this  Order  is  subject  to  settlement 
locally  by  the  District  Director  of 
Customs  and  the  District  Army  Engineer 
regarding  compliance  with  their 
respective  requirements  relating  to 
foreign-trade  zones. 

Signed  at  Washington,  DC,  this  2l8t  day  of 
December  1988. 
)an  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest 
|ohn ).  Da  Ponte,  Jr.. 
Executive  Secretary. 

[FR  Doc.  88-30119  Filed  12-29-68:  8:45  am] 
BilXMO  COOC  W10-0»4I 


[Order  No.  406] 

Approval  for  Amandmant  of  Zona  Plan 
of  Forafgn-Trada  Zona  No.  84,  Harria 
County,  TX,  WHMn  the  Houaton 
Cuatotna  of  Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order 

Whereas,  the  Port  of  Houston 
Authority  (PHA),  Grantee  of  Foreign- 
Trade  Zones  No.  84,  has  applied  to  the 
Board  for  authority  to  amend  its  zone 
plan  by  including  an  additional  private 
site  for  the  petroleum  and  chemical 


storage  and  blending  facilities  of 
Intercontinental  Terminah  Company, 
located  in  Harris  County.  Texas,  within 
the  Houston  CMStoms  port  of  entry; 

Whereas,  the  appUcatian  was 
accepted  for  filing  on  June  9, 1986,  and 
notice  invitiiig  public  comment  was 
given  in  the  Fadaral  Regiater  on  June  26, 
1986  (FTZ  Doc.  20-88.  51  FR  23252); 

Whereas,  an  examiners  committee 
haa  investigated  application  in 
accordance  widi  the  Board's  regulations 
and  recommends  conditional  approval; 

Whereas,  tlie  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  would  be  satisfied  if 
approval  is  given  subject  to  the 
conditions  stated  below; 

Now,  therefore,  the  Board  hereby 
orders: 

That  die  Grantee  is  authorized  to 
amend  its  aone  plan  in  accordance  with 
the  application  filed  June  9, 1986,  subject 
to  the  following  ooncHHons: 

1.  Operations  at  this  site  shall  be 
subject  to  the  restrictions  applicable  to 
FTZ  84  by  virtue  of  Board  Order  214  (7/ 
15/83). 

2.  Full  aooe  lienefits  for  blending  and 
processing  shall  be  available  only  for 
export  activity. 

X  Privileged  foreign  status  (19  CFR 
146.85)  shall  be  elected  for  any  foreign 
merchandise  prior  to  ai\y  blending  or 
processing  operatioiL 

4.  This  approval  is  for  a  period  ending 
January  15, 1989,  subject  to  Board  action 
on  the  pending  PHA  appiicatioo  for  a 
permanent  exteosiaQ  of  the  "B"  sites  of 
the  Houston  toae  (FTZ  Doc.  8-88). 

The  Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manofactortng  or  blending 
operation  not  specifically  described  in 
the  application.  The  authority  given  in 
this  Order  is  subject  to  settlement 
locally  by  the  District  Director  of 
Customs  and  the  District  Army  Engineer 
regarding  compliance  witfi  their 
respective  requirements  relating  to 
foreign-trade  zones. 

Signed  «i  Wttiogtoa.  iXI  this  21s«  day  of 
Decemlter  IflSa. 


JanW. 

Assistant  Seweluty  tyfCommerre  for  Import 
Admiaistpmtkm,  Chahmcm.  Committee  of 
Altematm,  Faniffi  Thade  Zones  Board. 

Attest: 
John  I.  Da  ToBOm,  Jc 
Exectuve  Secretary. 


IntamatiocMri  Trade  Adminlatration 
[A-saa-aui 

TalavWon  Rooaivora,  llonochroroa 
and  Color,  from  iapan:  Prallminary 
Raautta  of  Antidumping  Duty 
AdmlnlatratlM  Atwtmv 


:  luipuit  Administration, 
International  TVade  Administration, 
Deparlment  of  Convnerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SMNMARv:  In  response  to  requests  by  the 
petitloneis  and  nte  respondents,  the 
Department  tif  Commerce  has  conducted 
an  administrative  letiew  of  dw 
antidomping  finding  on  television 
receivers  from  Japan.  TTie  review  covers 
five  manufactarers^exporters  of  this 
merchandise  to  die  United  States  and 
various  periods  fitmi  April  1, 1981 
through  February  29, 1908.  The  review 
indicates  the  existence  of  tkimping 
margins  for  certain  fitms  dmring  certain 
periods. 

As  a  result  of  the  review,  the 
Department  has  prefiminarily 
determined  to  assess  antidumping  duties 
equal  to  the  differences  between  United 
States  price  and  foreign  market  value. 

If  we  recraved  no  company-supplied 
information  or  if  information  was 
inadequate  or  antbtnely,  we  used  the 
best  information  available  for 
assessment  and  cash  deposit  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminaiy  results. 
EFFECnVE  DATE  December  Sa  1989. 
FON  nmfHBR  MramMVKM  OONTACTt 
Wendy  J.  Fkanfcel.  Iffkhad  J.  Heaney.  or 
John  R.  Kugehaan,  Office  of 
Antidumping  Comphanoe.  International 
Trade  Admiciatratian.  UJ&.  Department 
of  Conmieroe,  Waafaiqgton.  DC  20230; 
telephooe:  (202)  377-2923/3801. 
'ART 


[Fit  Doc. 

atLLW 


Filed  12-2».aB:  8:45  aiol 


Background 

On  August  18, 1983  and  September  27, 
1983.  die  DepailMMJit  of  Commerce  ("the 
Department"!  poMiabed  in  the  Fadecal 
Reg^star  tentative  detertaiiiations  to 
revoke  in  part  the  finding  on  television 
receivers,  nanochraase  and  color,  from 
Japan  (36  Fit  4S87,  March  la  1971]  as 
regards  Matsushita  and  Victor  (48  FR 
37506],  and  Toalriba  (48  FR  44100).  On 
February  11.  ISM.  IIm  Pqwitaient 
pubhshed  in  the  Fadecsl  Relator  (53  FR 
4050)  die  final  reairits  of  its  last 
administrative  review  of  the  finding. 

The  putitiuners  and  respondents 
requested  in  awiidaaue  vndi  19  CFR 
3S3.S3a(a)  dwt  are  oondoct 
administrative  reviews.  We  pubiistied 
notices  of  initiation  of  the  antidumping 


duty  administrative  reviews  on 
November  27, 1985  (50  FR  44825),  July  9, 
1986  (51  FR  24083),  November  20, 1987 
(52  FR  446Z1).  and  March  8, 1988  (53  FR 
7383).  As  required  by  section  751  of  the 
Tariff  Act  of  1930  r*die  Tariff  Act"),  the 
Department  has  now  conducted  these 
administrative  reviews.  NEC 
Corporation  (**NEC)  failed  to  respond 
to  our  sales  qoestionnaire  for  the  ninth 
review  period.  Therefore,  we  used 
NEC's  most  recent  rate  as  the  best 
information  available. 

We  verified  in  Japan  and  in  the  U.S. 
questionnaire  responses,  submitted  by 
Matsushita  Electric  faidustrial  Company, 
Ltd.  r^latsushita").  and  Victor 
Company  of  Japan  ("Victor^,  covering 
various  periods.  In  accordance  with 
section  776(b)  of  the  Tariff  Act  we 
verified  the  information  used  in  making 
our  preliminaiy  determiiiation.  We  used 
standard  verificatioa  procedures 
including  examination  of  relevant 
accounting  records  and  original  source 
documents. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color.  £ram  )apan. 
Television  receiving  sets  include,  but  are 
not  limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  nioaitors  not 
capable  of  receiving  a  broadcast  signal. 
certain  combination  nnits  (combination 
television  receivers  with  other  electrical 
entertainment  components  such  as  tape 
recorders,  radio  receivers,  etc),  and 
certain  subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  si^iai  and 
producing  a  video  image. 

This  review  covers  five 
manufacturers/exporters  of  Japanese 
television  receivers,  monochrome  and 
color,  and  various  periods  from  April  1, 
1981  through  February  29, 1988.  All 
reviewed  periods  are  identified  in  the 
Preiiminaiy  Results  of  Review. 

United  States  Pnca 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESP"),  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  PorcAiase  price  and  ESP 
were  based  on  the  packed  f.o.b.,  c.i.f.,  or 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
adjustments,  as  applicable,  for  ocean 
freight,  marine  insurance,  U.S.  and 
Japanese  inland  freight,  inland  firight 
insurance.  U.S.  and  Japanese  brokerage 
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fees,  Japanese  customs  clearance  fees, 
wharfage,  export  license  fees, 
forwarding  and  handling  charges,  export 
selling  expenses  incurred  in  Japan, 
discounts,  royalties,  rebates, 
commissions  to  unrelated  parties,  and 
the  U.S.  subsidiaries'  selling  expenses. 
For  Matsushita  for  periods  three  and 
four,  we  used  best  information  available 
to  calculate  indirect  selling  expenses  for 
ESP  sales.  We  accounted  for  taxes 
imposed  in  Japan,  but  rebated  or  not 
collected  by  reason  of  the  exportation  of 
the  merchandise  to  the  United  States,  by 
multiplying  the  ex-factory  price  of  the 
televisions  sold  in  the  United  States  by 
the  tax  rate  and  adding  the  result  to  the 
U.S.  price. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
("FMV")  the  Department  used  home 
market  price,  as  deRned  in  section  773 
of  the  Tariff  Act,  when  sufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  When  the  quantities  of  such 
or  similar  merchandise  sold  in  the  home 
market  were  insufficient  to  provide  a 
basis  for  comparison,  we  used 
constructed  value,  as  defined  in  section 
773  of  the  Tariff  Act.  A  petitioner. 
Zenith,  alleged  sales  below  cost  in  the 
home  market  by  Fujitsu  General, 
Matsushita,  and  Victor  during  the  eighth 
review. 

For  Matsushita's  sales  during  the 
eighth  review,  when  we  found  more 
than  10  percent,  but  less  than  90  percent, 
of  the  sales  of  a  comparison  model  were 
below  the  cost  of  production,  we 
excluded  those  sales  and  used  the 
remaining  sales  to  calculate  FMV.  For 
the  fifth  and  eighth  reviews,  we  used 
constructed  value  when  there  were  no 
sales  of  such  or  similar  home  market 
models. 

For  Victor's  sales  during  the  eighth 
review,  we  used  constructed  value  when 
all  sales  of  a  comparison  model  were 
below  the  cost  of  production  and  when 
there  were  no  sales  of  such  or  similar 
home  market  models.  When  we  found 
more  than  10  percent,  but  less  than  90 
percent,  of  the  sales  of  a  comparison 
model  were  below  the  cost  of 
production,  we  excluded  those  sales  and 
used  the  remaining  sales  to  calculate 
FMV. 

We  calculated  constructed  value  as 
the  sum  of  material  and  fabrication 
costs,  general  expenses,  profit,  and  the 
cost  of  packing.  Since  Matsushita's  and 
Victor's  actual  general  expenses  were 
greater  than  the  statutory  minimum  of  10 
percent  of  the  sum  of  materials  and 
fabrication  costs,  we  used  their  actual 
general  expenses.  Since  actual  profits 


for  these  two  firms  were  less  than  eight 
percent  of  the  sum  of  material  costs, 
fabrication  costs,  and  general  expenses, 
we  used  the  eight  percent  statutory 
minimum,  as  provided  by  section  773  of 
the  Tariff  Act. 

For  all  firms  except  Toshiba 
Corporation  ('Toshiba"),  home  market 
price  was  based  on  the  packed,  ex- 
factory  or  delivered  price  to  unrelated 
purchasers  in  the  home  market.  For 
Thoshiba  we  used  the  price  to  both 
related  and  unrelated  purchasers  in  the 
home  market  because  we  are  satisfied 
that  they  were  of  an  arms-length  nature. 
As  applicable,  we  made  adjustments  for 
inland  freight,  insurance,  rebates, 
discounts,  and  for  differences  in  credit 
expenses,  warranties,  advertising,  sales 
promotion,  royalties,  physical 
characteristics  of  the  merchandise,  and 
packing.  We  made  further  adjustments, 
as  applicable,  for  indirect  selling 
expenses  to  offset  U.S.  commissions  to 
unrelated  parties  and  U.S.  selling 
expenses  for  ESP  calculations.  Finally, 
we  made  circumstances-of-sale 
adjustments  for  commodity  tax 
differences,  where  appropriate. 

For  Matsushita,  for  periods  three  and 
four,  we  did  not  deduct  a  discount  and  a 
rebate  granted  to  related  credit 
companies  because  we  consider  such 
transactions  between  related  parties  as 
intracorporate  transfers  of  funds  rather 
than  selling  expenses.  We  disallowed 
the  following  claimed  adjustments  as 
differences  in  circumstances  of  sales 
because  they  were  not  directly  related 
to  reviewed  sales:  "dealer  help  activity," 
"sales  training,"  "marketing  information, 
etc.,"  "assistance  to  Matsushita  Dealer's 
Association  members,"  and  indirect 
warranty,  service,  and  repair  costs. 
However,  we  allowed  them  as 
indirectly-related  selling  expenses. 
Further,  we  did  not  have  quantities  sold 
either  in  the  home  market  or  in  the  U.S. 
Thus,  we  have  provided  simple  averages 
for  these  periods  for  Matsushita. 

For  Matsushita  and  Victor,  for  periods 
five  and  eight,  we  did  not  consider  their 
technical  service  fees  as  directly-related 
selling  expenses  because  neither  firm 
was  able  to  show  what  portions  of  these 
expenses  were  directly  related  to  sales; 
rather,  we  consider  these  expenses  to  be 
indirect  selling  expenses. 

For  periods  five  and  eight  we 
considered  Victor's  related  service 
companies'  warranty  labor  expenses  as 
indirectly-related  selling  expenses 
because  these  firms  are  related.  We 
disallow  those  portions  of  Victor's 
claimed  discounts,  advertising,  and 
sales  promotion  expenses  that  we  could 
not  verify. 

No  other  adjustments  were  claimed  or 
allowed. 


Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer 

Review 
No. 

Period  of 
review 

■Margin 
(percent) 

Funai  Electric.. 

Matsushita 

Do 

9 
3 

4 
S 
8 
9 

4 
3 
4 
5 
8 

03/01/87  to 

02/29/88. 
04/01/81  to 

03/31/82. 
04/01/82  to 

03/31/83. 
04/01/83  10 

08/18/83. 
03/01/86  to 

02/28/87. 
03/01 /e7  to 

02/29/68. 
04/01/82  to 

03/31/83. 
04/01/81  to 

03/31/82. 
04/01/8210 

03/31/83. 
04/01/83  to 

08/18/83. 
03/01/86  to 

02/28/87. 

•21.93 
0.03 
2.94 

Do 

4.73 

Do 

NEC 

ToshtM 

27.92 

16.32 

0.00 

Victor 

0.00 

Do 

0.00 

Do 

0.40 

Do 

16.21 

'  No  shipments  during  the  penod;  rale  from  last 
review  in  which  there  were  snipments. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  on  January  27, 1989.  Pre- 
hearing briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  January  13, 
1989.  Rebuttal  briefs  and  rebuttal 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  January  20, 1989.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

We  preliminarily  find  margins  for 
Matsushita  and  Victor  in  this  review.  If 
we  continue  to  find  more  than  de 
minimis  margins  for  these  two  firms  in 
the  final  results  of  this  review,  we  will 
not  consider  them  further  for  revocation. 

The  Department  will  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  &om  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  most  recent  of  the  above 
margins  will  be  required  for  the  above 
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firms.  For  any  shipments  of  this 
merchandise  manuTactured  by  Fujitsu 
General  Ltd.  (Fjuitsu  General), 
Mitsubishi  Eiecbic  Coqionitioa 
(Mitsubishi).  Hitachi  Ud.  (Hitachi), 
Sanyo  Electric  Company.  Ltd.  (Sanyo), 
or  Sharp  Corporation  (Sharp),  the  cash 
deposit  will  continue  to  be  at  the  rates 
published  in  the  Bnai  resuUs  of  tbe  last 
administrative  leview  for  these  firms 
(Fujitsu  General  and  Mitsubishi.  53  FR 
405a  February  11, 1988;  Hitachi  and 
Sanyo.  52  FR  8940,  March  20, 1987; 
Sharp,  50  FR  24278,  June  m  1985). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  reviews,  the  first 
sbipments  of  vfhich  occoiTed  after 
February  29, 1987  and  which  is 
unrelated  to  any  leviewed  firm  or  any 
previoasly  reviewed  firms,  a  cash 
deposit  of  27.92  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  television  receivers, 
monochrome  or  color,  entered,  or 
withdrawn  from  warehtmse,  for 
consumption  on  er  after  the  dale  of 
publication  of  the  final  results  of  Ais 
adnirnistratrvB  review. 

This  administrative  review  and  notice 
are  in  accordance  widi  section  751Ia)(l) 
of  the  Tariff  Act  (19  U.S.C  ie75(a)(l)) 
and  19  CFR  353.58a. 

Date:  December  21, 198a 
lanW.MMOT, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-30122  Filed  12-29-88;  8:45  am) 
BILLUM  CODE  361(H)S-M 


[C-201-015] 

Unprocessed  Ftoat  Glass  from  Mexico; 
Preliminafy  ResuHs  of  Countervailing 
Duty  Administrative  Review  and 
TentathM  DetemtwaWow  To  Tennlnarte 


AQENCv:  International  Trade 
Administration,  Import  Administration, 
Department  o'  Commerce. 
ACTION:  Notice  of  preliiainaiy  results  of 
countervailing  duty  administradve 
review  and  tentative  determination  to 
terminate  suspension  agreement. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the  agreement 
suspending  the  coimtervailing  duty 
investigation  on  improcessed  float  glass 
from  Mexico.  We  preliminarily 
determme  that  the  signatories  to  fte 
suspension  agreement  have  complied 
with  the  terms  of  the  suspension 
agreement  during  the  period  January  1, 
1986  through  December  31. 1986.  We 


also  tentatively  determine  to  terminate 
the  suspension  agreement.  We  invite 
interested  parties  to  comment  on  these 
prehminary  results. 
EFFECnvE  OATZ:  December  3a  1988. 
FOR  RMTNEB  IMFOWMATION  CONTACT: 
Stephanie  Moore  or  Paul  MoGarr,  Office 
of  Countervailing  Compliance. 
International  Trade  Admiaistration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20Z3t):  telephone:  (2(72}  377-2788. 
SUPPLEUENTARV  iMFOIUIATION: 

Back^uuud 

On  December  la  1980.  the 
Department  of  Commeroe  ("the 
Departmeot")  published  in  the  Federal 
Res^er  (51  FR  44503]  the  final  results  of 
its  last  adminlslrative  review  of  the 
suspension  agreement  on  ui^irocessed 
float  glass  bom  Mexico  (49  FR  7287; 
February  2a  1SB4).  On  Fefaniary  27, 
1987.  the  Government  of  Mexico 
requested  an  administrative  review  in 
accordance  with  1 355.10  of  the 
Commerce  Regulations  and  also 
requested  termination  of  the  suspension 
agreement  in  accordance  with  §  355.42. 
We  published  the  initiation  on  March  19, 
1987  (52  FR  8636).  The  Department  has 
now  conducted  tfiat  administrative 
review  in  accordance  wiA  section  751  of 
the  Tariff  Act  of  1930  ^ytit  Tariff  Act"). 

Scope  of  Ksview 

The  Umted  SUtes  has  developed  a 
system  of  tariff  classification  based  on 
the  iDleniatiooal  hai'iiHiiiiujd  system  of 
Custoon  Doawndature.  On  fanoary  1, 
1989,  the  U.S.  tariff  schedales  will  be 
fully  converted  to  the  Harmonized  Tariff 
Scbedaie  (HTSV  All  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consmqilian  on  or  after  this  date 
will  be  classified  solely  aooofding  to  the 
appraptiate  HTS  item  numberfs).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  VaitedSixkes 
Annotated  i'TSU&A']  item  nimiber(s) 
and  the  appropriate  HTS  item  niunber(8] 
with  our  piodiict  deaaipticms.  As  with 
the  TSUSA.  the  HTS  item  numt>ers  are 
provided  for  cuuveiiience  and  Customs 
purposes.  The  viritten  description 
remains  dispositive. 

We  are  requesting  petitioneis  to 
include  the  appropriate  HTS  item 
nund>er8(s)  as  weD  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
ITTS  schedule  is  available  for 
consiiltation  at  the  Central  Records 
Unit,  Room  6-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies,  and  petitioners  may 


contact  the  Import  Specialist  at  tkeir 
local  Customs  office  to  consult  the 
schedule. 

Imports  covered  by  fliia  review  are 
shipments  of  Mexican  unprocessed  float 
glass,  a  type  of  flat  glass  produced  by 
floating  molten  glass  over  a  bed  of 
molten  tin.  Such  merchandise  is 
currendy  classifiable  under  TSUSA  item 
numbers  543.2100  throogh  543B90D. 
llitise  products  are  cnrrently  classifiable 
imder  HTS  item  numbers  7005.29.05. 
7005.29.15. 7005.2025  and  TTJOS.IOXW.  We 
invite  interested  parties  to  comment  on 
these  HTS  dassifit^ations. 

The  review  covers  the  period  January 
1. 1986  through  December  31. 1386  and 
ten  programs.  The  review  covers  two 
exporters.  Vitro  Flotada  S.A.  (Vitro 
Flotado)  and  Vldrio  Hano  de  Mexico. 
S.A.  (Vidrio  PLano)  ("the  signatories"). 

Analysis  of  Programs 

flJFOMEX 

Hie  F^md  for  the  Promotion  of  Exports 
of  ft4exican  Manafactored  Products 
("FOMEX")  is  a  trust  of  the  Mexican 
Treasury  Department  with  the  National 
Bank  of  Foreign  IVsde  acting  as  trustee 
for  die  pro^ara.  The  National  Bank  of 
Foreign  Tkade,  tlauu^  financial 
institutions,  nmkes  FOMSX  hians 
available  at  preferential  rates  to 
manufacturers  and  expmteis  for  two 
purposer  pre-export  financing  and 
export  financing-  We  consider  both  pre- 
export  and  export  FOMEX  lomn  to  be 
export  bomties  or  grants  since  these 
loans  are  given  only  on  merchandise 
destined  for  export 

Neither  Vitro  Flotado  nor  Vidrio  Piano 
received  benefits  from  FOMEX  loans 
based  on  exports  to  the  United  States. 
Therefore,  we  preliminarily  determine 
that  the  signatories  iLd  not  benefit  from 
this  program  during  4ie  period  of 
review. 

(2J  CEPROFI 

Certificates  of  Fiscal  Promotion 
("CEPROFT)  are  tax  certificates  used  to 
promote  the  goals  of  the  National 
Development  Plan  rNDP^.  CEPROFTs 
are  granted  in  conjunction  widi 
investments  in  designated  industrial 
activities  or  geographic  regions  and  can 
be  used  to  pay  a  variety  of  federal  tax 
liabilities. 

The  signatories  did  not  receive  or  use 
CEFROFTs  nor  did  they  benefit 
indirectly  by  the  transfer  to  other  firms 
in  the  Vitro  gronp  of  CCFROFI  benefits 
earned  on  their  exports  of  float  glass 
during  the  period  of  review.  Therefore, 
we  prriijninarily  determine  that  die 
signatories  received  no  benefits  from 
this  program. 
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Federal  Register  /  Vol.  53.  No.  251  /  Friday.  December  30.  1968  /  Notices 


53047 


(3)FICORCA 

On  December  20, 1982,  the 
Government  of  Mexico  and  tiie  Banco 
de  Mexico  established  the  Trust  Fund 
for  Coverage  of  Risks  ("FICORCA"). 
which  operates  through  credit 
institutions.  All  Mexican  firms  with 
registered  long-term  debt  in  foreign 
currency  and  payable  abroad  to  foreign 
Hnancial  institutions  or  suppliers  were 
able  to  purchase,  at  a  controlled  rate, 
the  amount  in  dollars  necessary  to  pay 
the  principal  on  that  debt. 

In  the  final  determination  (49  PR 
23097;  June  14. 1984).  we  determined  that 
the  FICORCA  program  was  available  to 
all  Mexican  firms  with  foreign 
indebtedness  and  that  it  was  not 
targeted  to  a  specific  industry  or  region, 
and  that  it  was  not  tied  to  exports. 
Therefore,  we  determined  that  it  was 
not  countervailable. 

The  petitioner,  PPG  Industries,  Inc. 
("PPG"),  requested  that  the  Department 
reevaluate  FICORCA  in  light  of  new 
information  and/or  changes  to  existing 
regulations.  PPG  asserts  that:  (1) 
Capitalization  of  unpaid  interest  on 
FICORCA  debt  provides  a  benefit 
equalling  the  difference  between  what 
the  float  glass  companies  would  have 
paid  in  the  commercial  sector  and  the 
amounts  they  actually  paid;  (2}  special 
permission  from  the  Mexican 
government  is  required  to  enroll 
nonbank  debt,  such  as  commercial 
paper,  in  FICORCA;  (3)  the  Mexican 
government  allowed  companies  in  the 
Vitrol  group  to  provisionally  enroll 
unrescheduled  debt  in  the  program;  (4) 
companies  in  the  Vitro  group  converted 
a  portion  of  the  FICORCA  debt  into 
floating  rate  notes  to  avoid  the  15 
percent  withholding  tax  levied  on 
interest  payments;  and  (5)  Mexican 
firms  with  foreign  debt  enrolled  in 
FICORCA  could  capitalize  this  debt  and 
benefit  from  the  sale  of  their  FICORCA 
contracts. 

All  FICORCA  contracts  are  structured 
so  that  regular,  minimum  interest 
payments  are  required.  In  the  early 
stages  of  the  loan,  the  minimum 
payment  is  less  than  the  interest 
payment  due.  The  remaining  unpaid 
interest  is  capitalized  and  added  to  the 
outstanding  principal.  As  a  result,  the 
debt  increases  and  subsequent  interest 
payments  are  computed  based  on  a 
larger  balance.  In  the  latter  stages  of 
repayment,  the  firm  is  faced  with  a 
balloon  payment  and  higher  interest 
amounts.  We  find  no  benefit  with  this 
method  of  payment  because  the  firm  is 
not  relieved  of  any  debt  obligations.  The 
capitalization  of  interest  is  no  different 
from  what  would  happen  on  a 
commercial  loan. 


According  to  the  terms  of  the 
FICORCA  regulations,  there  is  no 
special  permission  required  to  enroll 
nonbank  debt.  Mexican  firms  with 
foreign  debt  payable  to  banks,  finance 
companies  or  suppliers,  were  eligible  to 
participate  in  the  FICORCA  program. 

When  the  period  for  registering  debt 
into  FICORCA  closed,  some  companies 
had  not  yet  concluded  their  FICORCA 
negotiations.  The  creditors  issued  a 
"provisional"  notice  that  the  debt  was  in 
a  rescheduling  process,  which  many 
firms  referred  to  as  provisional 
enrollment  in  FICORCA.  The  Vitro 
group  reported  long-term  foreign  debt 
"provisionally"  enrolled  in  FICORCA  in 
notes  to  its  1984  financial  statements. 
This  merely  meant  that,  until  the 
creditors  submitted  a  written  statement 
to  FICORCA  advising  that  the  debt  had 
been  rescheduled,  FICORCA  contracts 
would  not  be  issued  to  the  company  or 
group.  As  stipulated  in  the  FICORCA 
regulations,  foreign  debt  had  to  be 
rescheduled  prior  to  enrollment  in  the 
FICORCA  program. 

On  fixed-interest  rate  notes,  the 
Mexican  government  taxes  the  interest 
income  of  the  Foreign  bank  at  the  rate  of 
15  percent,  so  that  15  percent  of  the 
company's  interest  payment  goes  to  the 
Government  of  Mexico  and  85  percent 
goes  to  the  foreign  banks.  Floating  rate 
notes  are  exempt  fi-om  the  15  percent 
tax  on  interest  income,  and  all  of  the 
interest  paid  on  floating  rate  notes  goes 
to  the  foreign  bank.  In  either  case,  the 
Mexican  firms  continue  to  pay  the  full 
amount  of  the  interest.  Therefore,  we 
preliminarily  determine  that  there  is  no 
benefit  to  Mexican  firms  in  the 
conversion  of  FICORCA  debt  into 
floating  rate  notes. 

FICORCA  contracts  are  negotiable 
instruments.  As  such,  FICORCA  does 
not  participate  in  the  transfer  or  sale  of 
such  contracts  and  only  requires  that 
the  new  firm  have  foreign  debt 
registered  with  the  Secretaria  de 
Hacienda  y  Credito  Publico.  Approval 
from  the  foreign  creditor  must  also  be 
obtained.  When  a  FICORCA  contract  is 
sold,  a  new  contract  is  not  issued  to  the 
new  firm,  and  the  terms  and  conditions 
on  the  original  contract  remain  in  force. 

The  information  PPG  presented  on 
new  programs  or  changes  to  existing 
programs  contains  various  features  of 
the  FICORCA  program  that  are  part  of 
the  original  regulations.  We  believe  that 
this  information  does  not  change  the 
Department's  understanding  of  the 
operation  of  the  program  or  the 
reasoning  that  led  to  our  decision  in  the 
final  determination..  Therefore,  we 
preliminarily  reaffirm  our  prior 


determination  that  FICORCA  is  not 

countervailable. 

(4)  Lease  of  Government  Land 

PPG  contends  that  Vidrio  Piano  is 
leasing  land  at  an  artificially  low  fee 
fi-om  the  Government  of  Mexico.  This 
contention  is  based  on  a  disclosure  in 
the  notes  to  the  1984  financial 
statements.  PPG  infers  from  this 
information  that  the  low  fee  charged  by 
the  government  for  land  occupied  by  the 
company  was  a  bounty  or  grant. 

Vidrio  Piano  has  leased  a  small  strip 
of  land  from  the  Ministry  of  Property 
and  Industrial  Development  since  March 
1, 1965.  "Dxe  "leased"  land  is  actually  an 
easement  (right  of  passageway) 
obtained  by  Vidrio  Piano  in  order  to 
gain  access  to  the  company's  property 
from  a  public  road.  The  easement  is  a 
fee  paid  in  exchange  for  the  right  to  use 
government  land.  There  is  no 
"commercial"  benchmark  to  use  as  a 
point  of  comparision  to  determine 
preferentiality,  and  there  is  no  Hat  rate 
charged  by  the  government  for 
easements.  Each  one  depends  on  the 
size  of  the  piece  of  land  and  the  purpose 
of  the  easement.  We  consider  the  levy  of 
an  easement  fee  to  be  a  normal 
government  function  that  is  in  no  way 
connected  to  the  promotion  of  exports  or 
the  development  of  specific  enterprises 
or  industries.  Therefore,  we 
preliminarily  determine  that  Vidrio 
Piano  received  no  benefit  from  this 
program. 

(5)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  signatories  did  not  use  them 
during  the  period  of  review: 

(A)  Import  duty  reductions  and 
exemptions: 

(B)  NDP  preferential  discounts; 

(C)  Delay  of  payment  to  PEMEX  of 
fuel  charges; 

(D)  Preferential  state  investment 
incentives; 

(E)  State  tax  incentives; 

(F)  CEDI  tax  certificates:  and 

(G)  Debt/Equity  swaps. 

Preliminary  Results  of  Review  and 
Tentative  Determination  To  Terminate 
Suspension  Agreement 

As  a  result  of  our  review,  we 
preliminarily  determine  that  Vitro 
Flotado  and  Vidrio  Piano  have  compiled 
with  the  terms  of  the  suspension 
agreement  for  the  period  January  1, 1986 
tlu-ough  December  31, 1986. 

The  signatories  have  requested  that 
the  Department  terminate  the 
suspension  agreement  based  on  the 
absence  of  a  bounty  or  grant  for  at  least 


two  years,  as  provided  in  19  CFR 
3S5.42(b).  Furthermore,  in  accordance 
with  19  CFR  355.42(e),  the  signatories 
have  agreed  in  writing  to  an  immediate 
suspension  of  liquidation  and 
continuation  of  the  investigation  if 
circumstances  develop  which  indicate 
that  the  merchandise  thereafter 
imported  into  the  United  States  is 
benefiting  from  a  bounty  or  grant  on  its 
manufacture,  production  or  exportation. 
Because  the  signatories  have  complied 
with  the  terms  and  conditions  of  the 
suspension  agreement  for  at  least  a  two- 
year  period,  we  tentatively  determine  to 
terminate  the  suspension  agreement. 
The  termination  will  not  become  final 
until  the  completion  of  an  administrative 
review  establishing  that  no  bounty  or 
grant  was  received  during  the  period 
January  1, 1987  through  the  date  of 
publication  of  this  notice. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  terminate 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication,  or  the 
first  workday  afterwards.  Any  request 
for  an  administrative  protective  order 
must  be  made  no  later  than  five  days 
after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  its  analysis  of  issues  raised  in  any 
such  written  comments  or  at  a  hearing. 

This  administrative  review,  tentative 
determination  to  terminate  and  notice 
are  in  accordance  with  sections  751 
(a)(1)  and  (c)  of  the  Tariff  Act  (19  U.S.C. 
1675  (a)(1)  and  (c))  and  19  CFR  355.10 
and  355.42. 

Date:  December  22, 1988. 

Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  88-30123  Filed  12-2»-«6: 8:45  am] 

BILUNQ  CODE  3S10-OS-4M 

Enforcement  of  Export  Limits  for 
Certain  Machine  Toois  Produced  in 
Japan  or  in  the  Territory  Represented 
by  the  Coordination  Councii  for  North 
American  Affairs,  and  Destined  for 
Consumption  in  the  United  States 
Between  January  1, 1987,  and 
Deceml}er31, 1991 

agency:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

action:  On  October  14. 1988.  the 

Secretary  of  Commerce  requested  the 

Secretary  of  the  Treasury  to  enforce 

agreements  concerning  trade  in  certain 


machine  tools.  It  is  the  Department  of 
Commerce's  intent  under  paragraph  two 
of  the  letter  cited  below  that  the 
Customs  Service  use  all  authority  under 
Customs  laws  and  regulations,  including 
the  seizure  and  forfeiture  of 
merchandise,  to  enforce  the  provisions 
of  the  agreements,  including  the  export 
licensing  requirements  for  covered 
machine  tool  products  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States  in 
violation  of  laws  enforced  by  Customs. 

SUMMARY:  Supplemental  instructions  to 
Commissioner  of  Customs  on 
enforcement  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Machine  Tools,  and  the  Arrangement 
Between  the  Coordination  Council  for 
North  American  Affairs  and  the 
American  Institute  in  Taiwan 
Concerning  Trade  in  Certain  Machine 
Tools. 

EFFECTIVE  DATE:  January  1, 1989. 

Autliority:  Section  1501(c)  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (202)  377-3793. 

October  14. 1988 

Honorable  Nicholas  F.  Brady. 
Secretary  of  the  Treasury.  Washington.  DC 
20220. 

Dear  Mr.  Secretary:  Pursuant  to  an 
Arrangement  between  Japan  and  the  United 
States,  dated  December  16. 1986,  and  an 
Arrangement  between  the  Coordination 
Council  for  North  American  Affairs  (CCNAA) 
and  the  American  Institute  in  Taiwan,  dated 
December  15, 1986,  concerning  trade  in 
certain  machine  tools,  the  parties  have 
agreed  to  establish  a  system  of  export 
licensing  with  respect  to  machine  tool 
products  specified  under  these  Arrangements, 
which  are  exported  to  or  destined  for 
consumption  in  the  United  States  between 
January  1, 1987,  and  December  31, 1991. 

Accordingly,  under  section  1501(c)  of  the 
Omnibus  Trade  and  Competitiveness  Act  of 
1988, 1  request  that  effective  immediately,  you 
monitor  and  enforce  the  measures  provided 
for  under  these  Arrangements,  by  requiring 
the  presentation  of  valid  export  certificates 
or  licenses  issued  by  the  appropriate 
authorities  of  Japan  or  the  territory 
represented  by  CCNAA,  when  required  under 
the  Arrangements,  as  a  condition  of  entry 
into  the  United  States  of  machine  tool 
products  specined  by  the  Arrangements. 

If  you  would  like  more  information 
concerning  this  matter,  please  call  the 
Assistant  Secretary  for  Import 
Administration,  Jan  W.  Mares,  at  377-1780. 


Sincerely, 
C.  William  Verity, 
Secretary  of  Commerce. 
December  22, 1988. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 

A  dministration. 

(PR  Doc.  88-30121  Filed  12-29-86;  8:45  amj 

BNJJNGCOOE  9S10-OS-M 


Minority  Business  Development 
Agency 

American  Indian  Business  Consultants 
Applications;  Continental  U^ 

AGENCY:  Minority  Business 
Development  Agency,  Conunerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  the 
American  Indian  Business  Consultant 
(AIBC)  component  of  its  American 
Indian  Program  (AIP)  to  operate  an 
AIBC  for  a  3-year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $200,000  for  the  budget 
period  May  1, 1989  to  April  30, 1990.  The 
AIBC  will  operate  in  the  Continental 
U.S. 

The  funding  instrument  for  the  AIBC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  goverrunents,  American  Indian 
tribes  and  educational  institutions. 

The  AIBC  component  of  the  AIP  is 
designed  to  provide  specialized 
consultant  services  to  minority  business 
community  in  general  and,  in  particular, 
to  American  Indian  clients  who  are 
interested  in  becoming  owners  of 
businesses,  or  are  owners  of  business 
firms,  and  are  located  in  the  Continental 
U.S.  To  this  end.  MBDA  fimds  AIBC 
projects  under  its  AIP  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  American 
Indian  and  other  minority  individuals 
and  firms;  offer  a  full  range  of 
specialized  consultant  services:  and 
serve  as  a  conduit  of  information  and 
assistance  regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  minority 
business  community  in  general  and. 
specifically,  the  special  needs  of 
American  Indian  businesses,  individuals 
and  organizations  (50  points);  the 
resources  available  to  the  firm  in 
providing  management  and  technical 


h 


•"•'n.jtii^ 


53048 Federal  Regbter  /  Vol.  53.  No.  251  /  Friday,  December  30.  1988  /  Notices 


assistance  (10  points);  the  firai's 
approach  to  performing  the  work 
requirements  included  in  the  application 
(20  points);  and  the  firm's  estimated  cost 
for  providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

The  AIBC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  AIBC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  January  31, 1989. 
Applications  must  be  postmarked  on  or 
before  January  31, 1989. 
ADDRESS:  Chief,  Business  Development 
Division,  Minority  Business 
Development  Agency.  Dept.  of 
Commerce,  Rm.  5099-C,  Washington, 
DC  20230,  Area  Code/Telephone 
Number  202/377-2366. 
FOR  FUHTMEII  mFORMATION  CONTACT: 
Luis  G.  Encinias  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.001  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Auistance) 

Date:  December  15, 1988. 
Luis  G.  Endnia*, 

Chief,  Business  Development  Division. 
[FR  Doc.  88-30142  Filed  12-29-88;  8:45  am] 
BILUNG  CODE  3810-21-11 


Business  Development  Center 
Applications:  Ponce,  Puerto  Rico 

AGENCY:  Minority  Business 
Development  Agency  Commerce. 
ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 


cost  of  performance  for  the  first  12 
months  is  estimated  at  $184,260  in 
Federal  funds  and  a  minimum  of  $32,516 
in  non-Federal  contributions  for  the 
budget  period  June  1. 1989  to  May  31, 
1990.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Ponce,  Puerto  Rico  SMSA 
geographic  service  area. 

The  funding  instrument  for  the  MB£>C 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minoirty  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  need  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  business, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 


funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  fiinds 
and  Agency  prioritee. 

CtOSlwo  date:  The  closing  date  for 
applications  is  February  13, 1989. 
Applications  must  be  postmarked  on  or 
before  February  13, 1989. 
ADDRESS:  New  York  Regional  Office, 
Minoirty  Business  Development  Agency, 
Jacob  K.  Javits  Federal  Building,  Room 
3720,  New  York,  New  York  10278,  Area 
Code/Telephone  Number  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  A.  Sanchez,  Regional  Director, 
New  York  Regional  Office.  (212)  264- 
3262. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  ' 

11.800  Minority  Business  Development. 
(Catalog  of  Federal  Domestic  Assistance) 
William  R.  Fuller. 

Deputy  Regional  Director,  New  York  Regional 
Office. 

Date:  December  2a  198a 

[FR  Doc.  88-30038  Filed  12-29-88;  8:45  am] 

BILUNG  CODE  3S10-21-H 


National  Institute  of  Standards  and 
Technoiogy 

National  Voluntary  Laboratory 
Accreditation  Program;  Public 
Worksttop 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  public  woricshop. 

The  National  Institute  of  Standards 
and  Technology  (NIST)  will  host  a 
public  workshop  on  March  28, 1989  to 
provide  interested  parties  an 
opportunity  to  participate  in  the 
development  of  technical  requirements 
for  accrediting  laboratories  that  perform 
airborne  asbestos  analysis. 
dates:  The  workshop  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  March  28. 1989. 
Persons  planning  to  attend  the 
workshop  should  inform  Harvey  Berger, 
NVLAP,  National  Institute  of  Standards 
and  Technology,  Admin.  A527, 
Gaithersburg,  MD  20899  by  February  28. 
1989,  in  order  to  obtain  draft  technical 
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documents  to  be  reviewed  at  the 
workshop. 

Place:  The  workshop  will  be  held  at 
the  Inn  at  the  Park  in  Anaheim.  GA  in 
conjunction  with  the  National  Asbestos 
Council's  6th  Annual  Asbestos 
Abatement  Conference  and  Exposition 
to  be  held  March  29-31, 1989  in 
Anaheim. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  is  issued  in  accordance 
with  the  NVLAP  Procedures  (15  CFR 
Part  7).  In  a  Federal  Register  Notice 
dated  October  26. 1987  (52  CFR  39977- 
39978]  the  National  Institute  of 
Standards  and  Technology  (formerly  the 
National  Bureau  of  Standards  (NBS)) 
announced  the  establishment  of  an 
accreditation  program  for  laboratories 
that  perform  analyses  for  asbestos 
content  in  (1)  bulk  insulation  and 
building  material  collected  during  public 
school  inspections,  and  (2)  airborne 
particulates  collected  following  asbestos 
abatement  projects. 

Establishment  of  the  program  is 
pursuant  to  section  206d  of  Pub.  L.  99- 
519.  the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA)  of  October  1986. 
Accreditation  will  be  offered  to  all 
laboratories  under  procedures  of  the 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP). 

Technical  criteria,  requirements,  and 
procedures  for  accreditation  of 
laboratories  performing  analysis  of 
airborne  asbestos  content  by 
Transmission  Electronic  Microscopy 
(TEM)  are  being  developed  and  will  be 
presented  at  the  workshop.  All 
interested  parties  will  have  an 
opportunity  to  comment  on  all  phases  of 
the  program.  The  workshop  is  part  of  the 
NVLAP  process  of  assuring  that 
accreditation  programs  are  of  high 
technical  quality  and  are  relevant  to  the 
needs  of  those  affected  by  accreditation. 

1.  Purpose:  The  workshop  will  provide 
all  interested  person  with  an 
opportunity  to:  (1)  Participate  in  the 
development  of  technical  criteria, 
requirements,  and  procedures  for 
evaluation  and  accreditation  of 
laboratories  that  perform  analysis  of 
airborne  asbestos  by  Transmission 
Electronic  Microscopy  (TEM):  and  (2) 
discuss  standards  and/or  other 
protocols  applicable  to  the  accreditation 
program. 

2.  Procedure:  The  workshop  will  be  an 
informal  meeting.  The  presiding  NIST 
chairperson  will  allocate  the  time 
available  for  discussion  of  each  issue  to 
be  addressed,  and  exercise  such 
authority  as  may  be  necessary  to  insure 
the  equitable  and  efficient  conduct  of 


the  workshop  and  to  proceed  in  an 
orderly  manner. 

3.  Provisions:  This  workshop  will  be 
open  to  the  public.  No  registration  is 
required  for  the  public  workshop; 
housing  is  the  responsibility  of  the 
attendees. 

Documents  in  Public  Record 

Summary  minutes  of  the  meeting  will 
be  prepared  and  made  available  for 
inspection  and  copying  in  the  NVLAP 
program  office,  Room  A527, 
Administration  Building,  Gaithersburg. 
Maryland. 
Raymond  G.  Kammer, 
Acting  Director. 

Date:  December  22, 198& 

(FR  Doc.  88-30029  Filed  12-29-88;  8:45  am] 

BtLUNO  CODE  3$1»-19-M 


National  Oceanic  and  Atmospheric 
Administration 

Findings  Regarding  the  Issuance  of  a 
Notice  of  Designation  for  the 
Proposed  Cordell  Bank  National 
Marine  Sanctuary,  CA 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Adminstration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Notice. 

SUMMARY:  The  Secretary  of  Commerce 
is  required  to  issue  a  Notice  of 
Designation  under  section  304(b)(1)  of 
the  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972  (33  U.S.C.  1431 
et  sag.),  as  amended,  with  respect  to  the 
proposed  Cordell  Bank  National  Marine 
Sanctuary,  as  generally  described  in  the 
Federal  Register  notice  of  June  30, 1983. 
not  later  than  December  31. 1988  (Ref. 
section  202,  Pub.  L.  100-627).  This  notice 
contains  findings  regarding  why  the 
Notice  of  Designation  will  not  be 
published  by  December  31, 1988,  in 
adherence  to  the  intent  of  section  202, 
Pub.  L 100-627.  A  Notice  of  Designation 
for  the  proposed  Cordell  Bank  National 
Marine  Sanctuary  will  be  issued  by 
March  31. 1989. 

EFFECTIVE  DATE:  December  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Uravilch,  Chief,  or  Franklin  D. 
Christhilf.  Regional  Manager,  Marine 
and  Estuarine  Management  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue.  NW..  Washington.  DC  20235 
(202)  673-5126. 


SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972.  as  amended 
(The  Act.  1431  et  seq.]  authorizes  the 
Secretary  of  Commerce  to  designate 
ocean  waters  as  National  Marine 
Sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological     - 
historical  or  esthetic  values.  "Hie 
purpose  of  this  notice  is  to  comply  with 
section  304(b)(1)  of  Title  III  of  the 
Marine  Protection,  Researclyend 
Sanctuaries  Act  of  1972.  as«mended  (16 
U.S.C.  1434(b)(1))  with  respect  to  the 
publication  of  findings  regarding  why  a 
Notice  of  Designation  for  the  proposed 
Cordell  Bank  National  Marine 
Sanctuary  has  not  been  issued  by 
December  31. 1988. 

The  waters  surrounding  Cordell  Bank 
were  nominated  for  status  as  a  National 
Marine  Sanctuary  in  July  1981.  On  June 
30, 1983,  NOAA  declared  the  area  an 
active  candidate  for  further 
consideration  as  a  National  Marine 
Sanctuary.  A  public  scoping  meeting  to 
gather  information  to  determine  the 
range  and  significance  of  issues  related 
to  Sanctuary  designation  and 
management  was  held  on  April  25, 1984. 
On  August  28. 1987,  NOAA  published 
proposed  regulations  for  the  Sanctuary 
in  the  Federal  Register  (52  FR  32563)  and 
at  the  same  time  issued  a  Draft 
Environmental  Impact  Statement  and 
Management  Plan  (DEIS/MP)  which 
described  in  detail  the  proposed 
regulatory  regime  and  alternatives  to  it 
On  the  same  date,  in  accordance  with 
section  304(a)(1)(C)  of  the  Act  (16  U.S.C. 
1433(a)(1)(C)),  a  Designation  Prospectus 
for  the  proposed  Cordell  Bank  National 
Marine  Sanctuary  was  sent  to  the  House 
Merchant  Marine  and  Fisheries 
Committee  and  the  Senate  Commerce, 
Science  and  Transportation  Committee 
for  review  and  approval. 

Public  hearings  to  receive  comments 
on  the  proposed  designation  were  held 
in  Bodega.  California,  on  September  29. 
1987.  and  in  San  Francisco.  California, 
on  September  30, 1987.  Comments 
received  by  NOAA  on  the  DEIS/MP 
were  reviewed  and,  where  appropriate, 
were  incorporated  into  the  Final 
Environmental  Impact  Statement  and 
Management  Plan  (FEIS/MP). 

The  Amendments  to  the  National 
Marine  Sanctuaries  Program  (Pub.  L. 
100-627),  which  became  law  on 
November  7, 1988,  require  the  Secretary 
of  Commerce  to  issue  a  Notice  of 
Designation  with  respect  to  Cordell 
Bank  National  Marine  Sanctuary  by 
December  31, 1988.  In  view  of  a  delay  in 
issuing  the  notice  of  Designation,  and  in 
adherence  with  the  intent  of  section  202 
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of  Pub.  L 100-827,  this  notice  issues 
flndings  regarding  why  the  Secretary  of 
Commerce  will  be  unable  to  issue  the 
notice  of  Designation  for  Cordell  Banlc 
National  Marine  Sanctuary  on  or  before 
December  31, 1986.  A  Notice  of 
Designation  for  the  Cordell  Bank 
National  Marine  Sanctuary  will  be 
issued  by  March  31, 1988. 

Congress  pursuant  to  section  304(b)  of 
the  Act  then  has  the  opportunity  to 
review  the  designation  and  regulations 
before  they  take  effect.  The  designation 
and  regulations  shall  take  effect  and 
become  final  after  the  close  of  a  review 
period  of  forty-five  days  of  continuous 
session  of  Congress  beginning  on  the 
day  on  which  the  Sanctuary  Designation 
Document  is  published  unless  the 
designation  or  any  of  its  terms  is 
disapproved  by  Congress  through 
enactment  of  a  joint  resolution. 

Findings 

Because  of  the  complexity  of  the 
issues  in  the  DEIS/MP,  a  large  number 
of  comments  were  received  which 
supported  diverse  views  on  what  should 
and  should  not  be  regulated.  More  time 
was  required  to  respond  to  all  of  the 
comments  and  to  determine  an 
appropriate  balance  with  regard  to 
regulations  than  was  anticipated. 
Further,  when  the  Congressionally 
mandated  deadline  of  December  31, 
1988,  for  issumg  a  Designation 
Document  became  law  on  November  7. 
1988,  there  was  not  sufficient  time 
available  to  meet  the  mandatory 
procedural  provisions  of  both  the 
National  Environmental  Policy  Act  and 
the  Marine  Protection,  Research  and 
Sanctuaries  Act  by  that  date.  The 
Secretary  of  Commerce  will  issue  the 
Notice  of  Sanctuary  Designation 
including  the  final  Sanctuary 
regulations,  the  fmal  environmental 
impact  statement  and  management  plan 
by  March  31, 1989. 
Thomas  J.  Maginiiis. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 

Date:  December  27.  ig8& 

Federal  Domestic  Assistance  Catalog 
Number  11.429 

National  Marine  Sanctuary  Program 

(FR  Doc.  B&-30101  Filed  12-29-88: 8:45  am] 
MLUNQ  COK  M10-0S-II 


Marin*  Mammals:  Issuance  of  Pennit; 
Dr.  Randall  S.  Wells  (319B) 

On  October  19, 1966.  notice  was 
published  in  the  Federal  Register  (53  FR 
40941)  that  an  application  has  been  filed 
by  Dr.  Randall  S.  Wells,  Dolphin  Biology 
Research  Associates,  c/o  Long  Marine 
Laboratory,  100  Shaffer  Road,  Santa 


Cruz,  California,  to  capture,  sample, 
mark  and  release  as  many  as  150 
Atlantic  bottlenose  dolphin  (Turaiops 
truncatua)  for  scientific  research. 

Notice  is  hereby  given  that  on 
December  20, 1988,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Offlce  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Room  7330,  Silver 
Spring,  Maryland  20910; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Date:  December  20, 1988. 
Nancy  Fosiar, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

[FR  Doc.  88-30104  Filed  12-20-88;  &45  am] 
iNjjNQ  coof  siie-ai-ii 


Natlonai  Tslscommunicatlons  and 
Information  Administration 

[Docket  Na  81267-«2e7] 

Study  of  ths  Impact  of  ttw  Rsstrlctions 
Prohibiting  tha  Ball  Companiaa  from 
Engaging  In  Raaaarcfi  and 
Davalopmant,  and  Product  Design  for 
the  Manufacturing  of 
Toleoommunlcatlons  and  Related 
Equipment 

AOENCY:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

action:  Notice  of  inquiry. 

In  accordance  with  House  Report  100- 
979,  the  National  Teleconmiunications 
and  Information  Administration  (NTLA) 
will  conduct  a  study  to  evaluate  the 
impact  on  the  U.S.  telecommunications 
marketplace,  and  in  particular  on  the 
provision  of  new  and  innovative 
information  services,  resulting  from  the 
AT&T  consent  decree  prohibitions  on 
Bell  companies'  participation  in  research 
and  development,  and  product  design 
for  the  manufacturing  of 
telecommunications  and  related 
equipment.  NTLA  seeks  information 
focusing  on  these  issues. 
DATl:  Comments  in  response  to  this 
notice  must  be  received  by  Tuesday, 


January  31, 1989,  in  order  to  receive  full 

consideration. 

ADDRESS:  Send  comments  to:  Alfred  C. 

Sikes,  Assistant  Secretary  for 

Communications  and  Information, 

National  Telecommunications  and 

Information  Administration,  Room 

H4898,  U.S.  Department  of  Commerce, 

Washington,  DC  20230. 

PON  niRTHCR  INFOflMATION  CONTACT: 

Alfred  Lee,  Acting  Associate 

Administrator,  Office  of  Policy  Analysis 

and  Development,  National 

Telecommunications  and  Information 

Administration.  Room  H4725,  U.S. 

Department  of  Commerce,  Washington. 

DC  20230.  (202)  377-1880. 

Alfrad  C.  Siket, 

Assistant  Secretary  of  Commerce  for 

Communications  and  Information. 

[FR  Doc.  88-30141  Filed  12-29-88: 6:45  am] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Requeat  for  Approval  of  Survey  of 
Conaumars  Who  Own  or  Operate  Ali- 
Tarrain  Vehides 

AOCNCV:  Consumer  Product  Safety 

Commission. 

AcnoM;  Notice. 

tUMMARV:  In  accordance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  has  submitted  a 
request  to  the  Office  of  Management 
and  Budget  for  approval  of  a  collection 
of  information  in  the  form  of  a  telephone 
survey  of  1,000  consumers  who  own  or 
operate  all  terrain  vehicles  (hereinafter 
ATVs).  ATVs  are  three-  and  four- 
wheeled  motorized  vehicles  intended  for 
off-road  use. 

The  survey  will  seek  current 
information  about  the  various  kinds  of 
ATVs  now  in  use,  characteristics  of 
operators,  and  frequency  and  patterns  of 
ATV  use. 

The  Conmiission  will  use  the 
information  obtained  from  this  survey  in 
conjuction  with  current  information 
about  injuries  associated  with  ATVs  to 
determine  what  factors  contribute  to 
injuries  from  accidents  associated  with 
ATVs. 

Additional  information  Aliout  the 
Proposed  Collection  of  Information 

Agency  Address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  Information  Collection:  ATV 
Consumer  Exposure  Survey. 

Type  of  Request  New  collection. 


Frequency  of  Collection:  One  time. 

General  Description  of  Respondents: 
Consoners  win  own  or  use  ATVs. 

Estimated  Number  of  Respondents: 
1.000. 

Number  afRespaases  per 
Respondent:  "L 

Estimated  Awerage  Number  of  Hours 
perRe^foa9e:0J3i. 

Estimated  Number  of  Hours  for  All 
Respoadeats:  33i. 

Comments:  Comaienta  about  this 
request  for  approval  of  a  collection  of 
informatian  alioald  be  addressed  to 
Pamela  Barr,  Desk  Officer,  Office  of 
Information  and  RegnJatory  Affairs, 
Office  of  Xlanagement  and  Budget, 
Washington,  DC  2QS0S:  telephone  (202) 
395-734a  Copies  of  ttie  request  for 
approval  of  a  coiiecdoa  of  information 
are  available  from  F^^ncine  Schacter, 
Office  oi  Plannjxig  and  Evaloatioa. 
Consumer  Product  Safety  Commission, 
Washingtoo.  DC  20207;  telepbone:  (301) 
492-64ia 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(b)  is  applicable. 

Dated:  Deceraber  Z7, 198B. 
SheUiNiD.BMts, 

Deputy  Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  30138  Filed  12-»-8S:  9:45  am] 
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DEPARmENT  OF  EDUCATION 

[CRUl 


Notica  InvWng  AppBcations  for  New 
Awards  under  the  BRingual  Education; 
Family  English  Literacy  Program  for 
Fiscal  Year  1989 

Purpose:  Provides  grants  to  local 
educational  agencies,  institutions  of 
higher  education,  induding  junior  or 
community  colleges,  and  private 
nonprofit  organizations.  Eligible 
applicants  may  apply  separately  or 
jointly.  Tlie  purpose  of  die  awards  is  to 
establish,  operate,  and  improve  family 
English  literacy  programs. 

Deadline  for  Transmittal  of 
Applications:  February  24, 1989. 

Deadline  for  Intergovetvmental 
Review  Coaunents:  April  24, 1909. 

Applications  Arailable-  January  9, 
1969. 

Available  Funds:  f2,000,aoa 

Estimated  Range  of  Awards:  $100,000- 
$150,000. 

Estimated  Average  Size  ofApmrds: 
$125.00a 

Estimated  Number  of  Awards:  16. 

Project  Period:  36  montlia. 

Applicable  Regulations:  (aj  Tlie 
Bilingual  Educatioa:  Family  English 
Literacy  Program  Regulations,  (34  CFR 


Part  525),  and  (b)  the  Education 
Department  General  Administrative 
Regulatioiis,  (34  CFR  Parts  74, 75,  77.  and 
79,  and  80). 

Addititmal  Factors:  in  accordance 
with  34  CFR  525.32(b)  tlie  Secretary— in 
evaluating  applications  umiet  the 
published  criteria — distributes  an 
additional  IS  points  among  tlie  factors 
listed  in  §  525.32(a)  as  follows:  (IJ 
Historically  undenerred  (4  points);  (2) 
Geographic  distribution  (4  points):  (3) 
Need  (4  pofails);  (4)  Relative  number  and 
propurtiuii  of  diildren  from  low-income 
families  (3  points). 

For  Applications  or  Information 
Contact:  Office  of  Bilingual  Education 
and  K&iori^  Languages  A&^airs,  U.S. 
Department  of  Educatioa  400  Maryland 
Avenue.  SW.  (Room  562&  Mary  E. 
Switzer  Building).  Washington,  DC 
20202-^642.  Telephone  (202)  732-5722. 

ftay  AiilhiHaj.  »  U.S.C.  3231{«K5). 

Dated:  DeoeuOier  23. 1S88. 
AidaCom. 

Actiag  IMrector,  Office  of  Bilingual  Edutxtion 
and  Minority  Languages  Affairs. 
(FR  Doc.  W-30140  Filed  12-29-88;  8:45  am] 

BILUNO  Ood* 


Intergovernmental  Advleory  Coimcfl 
on  Education;  Meeting 


AOaicr.  bttetgovemmental  Advisory 
Council  on  Education.  Education. 
ACnOfC  Notice  of  meetings. 

summary:  This  notice  sets  fordi  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the 
Intergovernmental  Advisofy  Council  on 
Edncation  and  its  Executive  Committfe. 
This  notice  also  describes  the  functions 
of  the  f^Tuncil,  Notice  of  these  meetings 
is  required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  AcL  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  January  IS-ld.  1989. 
ADOHESS:  Bethesda  Holiday  Inn,  Gallery 
Room.  6120  Wisconsin  Avenue. 
Bethesda.  Maryland  20614. 
FOR  FUHTNER  IMRMMATION  CONTACT: 
Gwen  A.  Anderaoo.  Executive  Director, 
Intergovemmpnlal  Advisoiy  Council  on 
Education.  Room  3038, 400  Maryland 
Avenue.  SW^  Washington,  DC  20202- 
7576, 202-732-3844. 


SUPW-BMniTAWT  MRMMATION:  The 

Intergovemmenta!  Advisory  Coimcil  on 
Education  was  established  under 
section  213  of  the  Department  of 
Education  Organization  Act  (20  U.S.C. 
3423).  The  Council  was  established  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 


the  President  concerning 
intergovernmental  policies  and  relations 
pertainii^  to  edocation. 

On  Jamiaiy  18,  the  Executive 
Committee  of  the  Inteigovemmental 
Advisory  Cotmcil  on  Education  will 
meet  from  9:30  a.m.  to  2U0  p.m.  (hours 
are  tentative).  Interested  parties  may 
call  the  information  contact  on  January 
17  for  die  exact  hours.  The  meeting  is 
open  to  the  ptiblic.  The  proposed  agenda 
of  the  meeting  includes  discussion  of  the 
status  of  dissemination  of  die  Absent 
Parent  Report,  a  budget  review,  and 
planning  far  die  1989  conference. 

On  January  19.  the  fiiU  Council  will 
meet  from  9:30  a  Jn.  to  2:30  p.m.  The 
meeting  is  open  to  the  publia  The 
proposed  agenda  of  the  meeting  includes 
the  introduction  of  new  Conncil 
members,  a  review  of  the  histoiy  of  the 
Council  and  Council  conferences,  and  a 
status  report  on  and  planning  for  the 
1989  conference  on  business/education 
partnershqra  in  Texas. 

Records  are  kept  of  all  Council 
proceediqgs,  and  are  available  ibr 
public  inspection  at  the  Offixie  of  the 
Inteigovemmental  Advisory  Council  on 
Education,  400  Maryland  Avenue,  SW., 
Room  3036.  Washington.  DC  20202- 
7576.  from  the  hours  of  9:00  a jn.  to  5:00 
p.m. 

Dated:  Oeoauber  1&  ISBS. 

Michelle  Easton, 
Deputy  Undersecretary  for 
IntergovKToraental  and  latemgency  Affairs. 
(Fit  Doa  88-30136  Filed  12-X»-88;  6:45  am] 

BILUNO  CODE  < 


National  Advisory  Coundi  on  Indtan 
Education;  Meeting 

agency:  National  Advisory  Council  on 
Indian  Education,  Education. 

action:  Notice  of  meeting. 

SUMMAinr:  This  notice  sets  forth  die 
schedule  and  proposed  agenda  of  a 
fbrthcomiog  meeting  of  the  National 
Advisoiy  Councd  on  Indian  Education. 
This  notice  also  describes  tiie  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(aK2)  of  the 
Federal  Adviaory  Committee  AcL  This 
document  is  intended  to  notify  die 
general  public  of  opportunity  to  attend. 

date:  fanuary  17-19, 1989, 9«0  a.m.  until 
conclusion  of  business  each  day. 

address:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814  (301)652-2000. 


Foa  niRTHn  mfonmation  contact: 

Jo  Jo  Hunt.  Executive  Director,  National 
Advisory  Council  on  Indian  Education. 
330  C  Street,  SW.,  Room  4072,  Switzer 


830S2 
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Building.  Washington.  DC  20202-7556 

(202/732-1353). 

•UPTLIMINTAIIV  infommation:  The 

National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Imllan  EJucatlon  Act  of  1988 
(25  U.8.C.  2642),  The  Council  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Educution  Act  of  1988  (Title  V. 
Part  C  of  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  benefiting  Indian  children  and 
adulta. 

On  January  17. 1089.  beginning  at 
approximately  9  a,m.,  the  full  Council 
will  meet  in  open  discussion  with  Indian 
educators,  representatives  of  Indian 
tribes  and  organizations,  and  others 
interested  in  the  education  of  Indian 
children  and  adults  to  identify  Issues 
and  problems,  determine  the  best 
solutions,  and  develop  action  plans  to 
address  these  concerns.  This  session 
will  end  at  approximately  12  noon. 

On  January  17. 1980.  beainnlng  at 
approximately  1:30  p.m.,  the  full  Council 
will  meet  in  open  session  for  a  general 
business  session,  Including  reports  of 
the  Chairman  and  Executive  Director, 
action  on  previous  minutes,  approval  of 
the  FY'88  annual  report,  discussion  of 
the  new  Council  charter,  and  other 
business. 

On  January  18, 1989,  beginning  at 
approximately  9  a.m.,  the  full  Council 
will  meet  to  hear  reports  from  the  Acting 
Director  of  the  Office  of  Indian 
Education  of  the  Department  of 
Education,  the  Director  of  the  Indian 
Health  Service  Scholarship  Program,  the 
Director  of  the  Office  of  Education  of  the 
Bureau  of  Indian  Affairs,  and  others. 
This  session  will  end  at  approximately 
12  noon. 

On  January  18, 1989,  beginning  at 
approximately  1:30  p.m.,  the  full  Council 
will  meet  for  discussion  and  to  make 
committee  assignments.  The  Council 
standing  committees  will  then  meet  until 
conclusion  of  business  and  will  meet 
from  9  a.m.  until  10:30  a.m.  on  January 
19, 1989. 

On  January  19, 1989,  the  full  Council 
will  meet  beginning  at  10:30  a.m.  until 
the  conclusion  of  business  to  plan 
Council  activities  for  the  remainder  of 
FY'89  and  to  discuss  other  Council 
business. 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  at  the  Office  of  the 
National  Advisory  Council  on  Indian 
Education  located  at  330  C  Street,  SW., 
Room  4072,  Washington,  DC  20202-7556. 

Date:  December  27, 1988. 


Signed  at  Washington,  DC. 
Jo  Jo  Hunt, 

Executlva  Director,  National  Advisory 
Council  on  Indian  Education. 
[FH  Doc.  88-30150  Plied  12-29-88;  8:4S  am] 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Completion  of 
Weat  Valley  Demonatratlon  Project 
Aetivltlea  and  Cloaure  of  the  Weatem 
New  York  Nuclear  Service  Center 

AOINCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

iUMMANV:  Notice  It  hereby  given  that 
the  United  States  Department  of  Energy 
(DOE)  and  the  New  York  State  Energy 
Research  and  Development  Authority 
(NYSERDA)  Intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 


In  accordance  with  section  102 
the  National  Environmental  Po 


2)(C)  of 
icy  Act 


(NEPA)  and  Section  8-0109  of  the  New 
York  State  Environmental  Qua  Ity 
Review  Act  (8EQRA).  The  EIS  if  to 
provide  environmental  information  for 
consideration  In  Federal  and  State 
decision-making  related  to  West  Valley 
Demonstration  Project  (WVDP  or 
Project)  completion  activities  by  DOE 
and  State  decision-making  on  closure  of 
the  Western  New  York  Nuclear  Service 
Center  (Center)  by  NYSERDA.  DOE  is 
the  lead  Federal  agency  for  purposes  of 
compliance  with  NEPA.  NYSERDA  is 
the  lead  State  agency  for  purposes  of 
compliance  with  SEQRA.  If  necessary, 
to  e^ectively  and  efficiently  fulfill  their 
respective  mandated  obligations,  the 
DOE  or  NYSERDA  may  elect  at  any 
time  to  proceed  independently. 

As  mandated  by  the  West  Valley 
Demonstration  Project  Act  (Pub.  L  96- 
368).  DOE,  in  cooperation  with 
NYSQIDA,  is  currently  carrying  out  the 
solidification  of  the  estimated  600.000 
gallons  (2.2  million  liters)  of  liquid  high 
level  radioactive  waste  (HLW)  stored  at 
the  Center  into  a  form  suitable  for 
transportation  to  a  Federal  repository. 
The  processing  of  this  HLW  is  expected 
to  result  in  approximately  300  solid 
borosilicate  glass  logs  contained  in  steel 
canisters.  The  decisions  to  incorporate 
processed  HLW  into  this  terminal  waste 
form  and  contain  it  in  steel  canisters 
were  based  on  the  envirorunental 
review  in  DOE/EIS-0081,  "Final 
Environmental  Impact  Statement — Long- 
Term  Management  of  Liquid  High  Level 
Radioactive  Waste  Stored  at  the 
Western  New  York  Nuclear  Service 
Center,  West  Valley",  dated  June  1982. 


and  a  supplemental  analysis  dated 
March.  1983. 

A  large  volume  of  radioactive  waste 
that  it  not  high-level  waste  will  result 
from  WVDP  solidification  and 
decontamination  and  decommissioning 
activities.  Disposal  of  most  of  this  waste 
was  evaluated  in  an  Environmental 
Assestment  (DOE/EA-0295,  April  1986). 
Consistent  with  a  settlement  agreement 
resolving  litigation  regarding  the  on-site 
disposal  of  this  waste,  DOE  is 
temporarilv  storing  it  and  will  reviej^ 
disposal  alternatives  wllhin  the  scope  of 
this  EIS. 

In  accordance  with  the  provisions  of 
the  West  Valley  Demonstration  Project 
Act,  decontamination  and 
decommissioning  of  the  facilitlat  used 
by  the  Project,  shipment  of  the  tolldifled 
HLW  to  an  appropriate  Federal 
retpository  for  permanent  disposal,  and 
disposal  of  tranturanic  (TRU)  wastes 
and  low-level  radioactive  wattes  (LLW) 
resulting  from  the  Project  repreaent  the 
remaining  major  tasks  for  completion  of 
the  Project.  It  Is  these  Project  completion 
aetivltlea  together  with  NYSERDA'a 
repottettion  of  the  Premises  used  by 
DOE  for  the  WVDP.  decontamination 
and  decommissioning  of  the  balance  of 
the  Center  as  a  whole,  and  site  closure 
and/or  long-term  management  that  are 
the  subject  of  the  ensuring  NEPA  and 
SEQRA  process. 

The  purpose  of  this  notice  (being 
published  in  both  the  Federal  Register 
and  the  New  York  State  Environmental 
Notice  Bulletin)  is  to  present  pertinent 
background  information  on  the  proposed 
scope  and  content  of  the  EIS  and  to 
solicit  comments  and  suggestions  for 
consideration  in  its  preparation.  Upon 
completion  of  a  drafi  EIS  (DEIS),  ita 
availability  will  be  announced  in  the 
Federal  Regiater  and  the  New  York 
State  Environmental  Notice  Bulletin,  at 
which  time  comments  from  the  pubic 
will  again  be  solicited.  Comments 
received  during  the  DEIS  public  review 
period  will  be  used  in  preparing  the  final 
EIS. 

InvitatioD  To  Comment 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  are  addressed, 
comments  on  the  proposed  scope  and 
content  of  the  EIS  are  invited  from  all 
interested  parties.  Written  comments  or 
suggestions  to  assist  DOE  and 
NYSERDA  in  identifying  significant 
environmental  issues  and  the 
appropriate  scope  of  the  EIS  should  be 
postmarked  by  February  23, 1989. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
Agencies,  organizations,  and  the  general 
public  are  also  invited  to  pr'  sent  oral 


1  I. ;■•"•"•"•"»■  * 


comments  or  •uggaations  partinent  to 
preparatioo  of  (hit  EIS  at  the  public 
scoping  meetii^  acheduled  aa  Indicated 
below.  A  transcript  wiU  be  pi«pared. 
Writtea  and  oral  oommeoU  wiU  be 
given  equal  sweight  in  the  aooping 
prooeee.  Conunaota  and  eunettioni 
received  during  tlw  aoopte^  poted  wiU 
be  coaakierad  in  prepering  dw  dxmft  EIS. 
When  (be  OEIS  la  ooi^iletad.  its 
availability  wrill  be  annoanoed  in  the 
Federal  l^fiatar  and  the  New  Yoii 
Slate  BaviroonMntal  Notice  Bulletin  and 
public  oonnenta  will  be  eolkited. 
Commenta  on  the  DEIS  will  bt 
conaUbred  in  preparing  the  final  EIS. 
ADDRBMia:  Questlona  concerning  the 
Project  completion  aetivltlea  should  be 
directed  to:  Mr.  Chariet  LJungberg.  West 
Valley  Project  Office,  U.S.  Deparlraanl 
of  Energy,  P.O.  Box  191,  West  Valley. 
New  York  14in-(n»l,  (718)  042-<80a 

Questioot  concerning  the  Center 
cloture  thould  be  directed  to:  Mr. 
Richard  G.  Speunbonh.  Prafran 
Manaaer.  New  York  State  Enei^ 
Retearoh  and  Development  Authority, 
P.O.  Box  Ml.  Weat  VaUey.  New  York 
14171-0191,  (718)  042-4800. 

Written  oomoMBta  or  aumestiona  on 
the  eoope  of  Hie  BIS,  or  requests  to 
speak  at  the  scoping  meeting,  should  be 
directed  to  either  Mr.  LJongberg  or  Mr. 
Spaunborgh. 

Those  persons  who  wish  to  receive  a 
copy  of  the  draft  E!8  ahold  make  their 
request  to  either  Mr.  Ljnngberg  or  Mr. 
Spatmburgh. 

pon  FunTHm  mfohmation  cosrrAcr: 
Those  aeekiqg  general  information  on 
the  NEPA  proceat  ahoold  ooaUcb  Ma. 
Carol  M.  Borgstroas.  Director,  Office  of 
NEPA  Frolact  Asaiatance  (EH-25).  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Waahi^gton,  DC  20585.  (202)  S86^M0a 

l^oee  eeeking  general  infionnation  on 
the  SBQRA  prooeaa  ahould  contact:  Mr. 
Howand  A.  Jack.  Eaq.,  General  Counsel 
and  Secretary,  New  York  State  Enef^ 
Research  and  Development  Authority, 
Agency  BoiUing  No.  2,  Empire  State 
Plaza.  Aitwny,  New  Yoric  12223,  (518) 
465-8251. 

DATES:  Written  conmienls  and 
suggestions  on  the  proposed  scope  of  the 
EIS  should  be  postmarked  by  February 
23, 1989,  to  assure  consideration  in  the 
preparation  of  the  EIS.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
The  scoping  meetiug  will  be  held  at  SL 
Aloysius  Ouirch  HaiL  190  Franklin 
Street,  Springville.  NY  on  February  9. 
1989,  at  2:00  p jn.  and  at  7:00  p.m. 
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Bachgnmnd  infocmetien 

The  Center  oontitti  of  a  8,345  acre 
(143S  hectare)  reeeiYation  in  rtnel 
wetlem  New  Yortu  The  tile  end  die 
principal  laoflittot  on  it  ere  the  property 
of  the  State  of  New  Yori(.  The  Center  it 
the  aite  of  the  only  oommercial  nuclear 
fuel  reprooeeetng  facility  to  have 
operated  in  the  United  Stetea. 

fai  Mey  of  UBS.  the  Atomic  Energy 
Commiaaion  (AEC).  under  eutiuiriliea 
now  vetted  in  the  Nndeer  Regulatory 
Commiaaion  (NRCJ,  iaaoed  a  permit 
authoricing  eonatruction  for  the 
reprooetaing  feciUty.  Cooatruction  was 
conpleted  in  early  1988,  and  on  April 
19th  of  that  yeu-  the  AEC  Usued  a 
license  to  the  newly  formed  Nuclear 
Fuel  Sanrioee,  In&  (f^FSj,  as  operator, 
and  the  State  of  New  York,  aa  owner,  by 
and  thioogh  e  pradeceeeor  of  the  New 
Yoric  Sute  Bnerfy  Reeeerch  end 
Devetopnent  Authority  (NYSERDA). 

The  rapraceealng  Cadlity  opereted 
ttvm  1088  to  Wt  when  it  waa  ahut 
down  for  modificatlaaa  and  never 
returned  operatkaia.  Onring  the  eix  yeer 
period  of  oparatioa,  appmdmately 
aooWMO  gelloaa  (U  arilUon  liteie)  of 
HLW  (oootalniog  roaghly  tl  million 
ouriet)  were  prodooed  which  are  now 
stored  in  two  eteel  tanka  in  undefground 
vaults  at  dw  fadUty.  (All  reported  onrie 
levels  in  this  notioe  repreaent  1SB7 
leveiaj.  In  additioo.  approximately  SJOO 
cubic  yarda  (4.300  cubic  nietert)  of  lower 
activity  tolid  waatet  generated  in 
can|unction  with  the  reproceasing 
activity  were  diapoaed  of  by  ahallow 
land  burial  in  an  area  currendy  referred 
to  as  die  NRC-Uoenaad  Diapoaal  Area 
(NOA).  The  NDA  is  on  die  Project 
Premises  (aee  bdowj.  Hm  I^A  may 
further  be  divided  into  two  subareae: 
One  received  the  above  described  waste 
(about  liaOOO  curies)  from  the  former 
reprocesafaig  facility  through  1981,  and 
the  second  received  plant  waate  (leea 
than  UXW  coriea  in  radioectivity  level 
but  about  &.2Q0  cubic  yards  or  44XD 
cubk:  meters  in  vohiaie)  from  WVDP 
activities  shice  the  Department  of 
Eneigy'a  takeover  of  site  operations 
until  1988.  Hw  NDA  iiaa  not  been  used 
for  disposal  of  waste  since  1986. 
However,  the  NDA  has  been  expanded 
to  indnde  a  ceil  for  storage  of  drums  of 
cement-stabilized  radioactive  waste 
resulting  from  WVDP  activities. 

Adjacent  to  and  in  the  vicinity  of  the 
NDA.  but  not  on  Project  Premises  (see 
below),  is  an  area  referred  to  aa  the 
State  Licensed  Diapoaal  Area  (SDA). 
From  1963  to  1975.  NFS  operated  the 
SDA  as  a  conunerctal  LLW  disposal 
area.  This  site  was  licensed  by  New 
York  State  under  authority  granted  by 
the  Atomic  Energy  Act  of  1954  by  the 


AEC  It  hea  not  been  used  for  disposal 
since  1978  and  is  currently  maintained 
by  NYSERDA.  Approximately  «7j000 
cubic  yards  (67jq00  enbic  meters)  of 
radioactive  waate  have  been  disposed  of 
by  shallow  land  burial  at  this 
comBerdal  faoiilty,  witfi  an  estinwied 
radioectivity  level  of  800,000  curies. 
On  October  1. 1980,  the  President 
signed  the  West  Valley  Demonstration 
Project  Act  (WVDP  Act)  Into  law  for  the 
putpose  of  demonstrating  soHdifteation 
techniques  which  cen  be  used  for 
preparing  HLW  for  disposal.  The  WVDP 
Act  directs  the  Secretaiy  of  Energy  to: 

1.  '  '  *  lalldify.  in  a  rorn  suitable  for 
traiuporlatiao  and  diapoaal.  the  high  level 
radioactive  waste  at  the  Center  *  *  *; 

2.  *  *  *  develop  containers  suitable  for  ths 
permanmt  disponi  of  the  high  level 
radioactive  waste  soUifled  at  the  CenteR 

3.*  *  'asssonesfsasible,  tranfl|Hirt,<n 
aooDrdame  wtdi  appHeable  provtsions  of 
law,  the  waits  solidified  at  the  Contflr  to  an 
approprielo  fedaral  repostlory  for  pennanent 
disposal 

4.*  *  'diapessafUMiowlavai 
radioactive  wests  sad  tmnsuranic  waste 
produced  by  solldfflcatloo  of  (ha  high  laval 
radlotcttre  wastss  uoder  the  project;  and 

S.  *  *  *  deoontamlnate  and 
decommltflion— (A)  the  tanks  and  other 
facllttlas  of  ttw  Center  In  whtah  the  hi^  tvval 
radloacttvs  wMie  aeiMfled  endsr  rtw  protect 
waa  olarad.  (b|  «hB  faeiMas  esod  la  tlM 
•olldifioaHon  of  llie  wastoft,  omI  (C)  any 
malarial  and  liardwart  asad  \m  oonnaction 
with  the  protect  ia  aocordaooa  witli  ancli 
requirements  oa  the  Cofwniaaioo  (NRC)  otay 
presoriba. 

Pursuant  to  die  WVDP  Act.  DOE  and 
NYSERDA  entered  into  e  Cooperative 
Agreement  effective  October  1,  lOOa 
that  specifies  the  responsibilities  end 
conditions  agreed  upon  by  eaCh  for  the 
purpose  of  carrying  out  dw  WVDP. 
Under  the  eg-eement  NYSERDA  haa 
made  avaUable,  without  transier  of  title, 
an  approximately  200  acre  (80  hectare) 
portion  of  tlie  Center  known  as  die 
"Proiect  itemises.''  which  indodes  the 
high  level  waste  located  at  the  Center. 
The  Project  I¥ennses  oonsist  primarily 
of  the  complex  of  facilities  constructed 
and  operated  by  NFS  to  reprocess  spent 
nuclear  fuel.  TMs  complex  included  a 
chemical  reprocessmg  plant,  a  spent 
nuclear  fuel  receiving  and  storage  area, 
liquid  HLW  atorage  tanka,  a  Uq^  LLW 
treatment  facility  with  associated 
lagoons,  the  NDA,  and  some  other  minor 
support  facilities.  The  State  of  New  York 
retained  possession  and  the  right  to  use 
of  the  "Retained  Premises."  which 
comprise  the  remaining  portion  of  tlie 
3,345  acre  (1.3S5  hectare)  Center.  As  set 
forth  in  the  WVDP  Ad,  the  Cooperative 
Agreement  requires  NYSERDA  to  pay  10 
percent  of  Project  costs. 
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In  accordance  with  the  requirements 
of  the  WVDP  Act.  the  DOE  executed  a 
Memorandum  of  Understanding  (MOU) 
with  the  NRC  on  September  27, 1981  (46 
FR  56960-56962.  November  19, 1981). 
The  MOU  established  (1)  arrangements 
for  NRC  review  and  consultation,  (2) 
responsibilities  for  NRC  review  of  issues 
related  to  safety  and  environmental 
documentation,  and  (3)  provisions  for 
NRC  monitoring  of  Project  activities  to 
assure  protection  of  public  health  and 
safety.  On  September  30. 1981,  the  NRC 
issued  an  amendment  to  the  facility 
license  which  permitted  transfer  of  a 
portion  of  the  Center,  now  known  as  the 
Project  Premises,  to  DOE  for  purposes  of 
carrying  out  the  WVDP  (46  FR  49237). 
Under  the  provisions  of  the  Cooperative 
Agreement,  NYSERDA  is  to  apply  to  the 
NRC  for  any  licensing  action  that  may 
be  required  for  repossession  of  the 
Project  Premises  after  completion  of  the 
WVDP. 

The  Department  of  Energy  published  a 
Final  Environmental  Impact  Statement 
(FEIS)  in  June  of  1982  (DOE/EIS-0081). 
"Final  Environmental  Impact 
Statement — Long-Term  Management  of 
Liquid  High  Level  Radioactive  Waste 
Stored  at  the  Western  New  York 
Nuclear  Service  Center,  West  Valley." 
The  FEIS  assessed  the  environmental 
impacts  of  the  alternatives  for  long-term 
management  of  the  estimated  600,000 
gallon  (2,2  million  liters)  of  HLW  stored 
in  underground  steel  tanks  at  the  Center. 
Preparation  of  the  FEIS  was  coordinated 
with  New  York  State  to  ensure  that  it 
met  the  requirements  of  SEQRA. 

In  DOE'S  Record  of  Decision  (47  FR 
40705.  September  15. 1982),  DOE 
determined  it  would  construct  and 
operate  facilities  at  the  Center  to 
solidify  the  HLW  stored  in  imderground 
tanks.  The  FEIS  stated  that  because  of 
their  advanced  state  of  development, 
borosilicate  glass  monoliths  would  be 
utilized  as  the  reference  terminal  waste 
form,  noting  that  a  different  terminal 
waste  form  would  not  be  selected  unless 
it  had  equal  or  better  processing  or 
product  characteristics.  A  final 
determinaiion  was  deferred  pending 
completion  of  a  number  of  on-going 
studies  on  alternate  waste  forms.  Based 
upon  a  subsequent  Environmental 
Assessment  (DOE/EA-0179,  July  1982) 
which  reviewed  the  results  of  these 
studies,  DOE  analyzed  the  options  and 
selected  borosilicate  glass  as  the 
terminal  waste  form  for  immobilizing 
the  liquid  HLW  (March  1983).  The 
borosilicate  glass  will  be  contained  in 
approximately  300  large  steel  canisters. 
DOE  reviewed  the  WVDP  canister 
configuration  in  WVDP-056  (July  1986). 
"Description  of  WVDP  Reference  High 


Level  Waste  Form  and  Canister,"  and 
confirmed  the  ability  of  the  canister  to 
meet  repository  specifications  (October 
9. 1986).  These  borosilicate  glass  logs 
will  be  temporarily  stored  on-site  in  a 
decontaminated  portion  of  the  chemical 
processing  plant  pending  shipout 

Approximately  17.000  cubic  yards 
(13.000  cubic  meters)  of  radioactive 
waste  (not  HLW)  totaling  about  58.000 
curies  are  expected  to  result  from 
WVDP  solidification  activities.  About 
two-thirds  of  this  waste  volume 
(containing  less  than  a  tenth  of  one 
percent  of  its  activity)  will  result  from 
decontamination  activities  and  Project 
systems  operations  and  will  be 
classified  as  Class  A  waste  under 
current  NRC  regulations.  It  consists  of 
material  such  as  contaminated 
protective  clothing.  The  remaining  third 
of  the  waste  volume  will  result  from  the 
processing  of  the  600,000  gallons  (2.2 
million  liters)  of  HLW.  This  waste  will 
be  stabilized  in  cement  and  placed  in  an 
estimated  15,000  seventy-one  gallon  (270 
liter)  drums.  Additional  radioactive 
waste  (not  HLW)  will  result  fi'om  other 
post-solidification  decontamination  and 
decommissioning  activities  associated 
with  Project  completion  and  site  closure. 

Disposal  of  radioactive  wastes,  not 
classified  as  HLW,  resulting  from 
solidification  was  subjected  to  review  in 
an  Environmental  Assessment  (DOE/ 
EA-0295,  dated  April  1986).  The 
proposed  on-site  disposal  was 
challenged  in  the  United  States  District 
Court  for  the  Western  District  of  New 
York,  Coalition  on  West  Valley  Nuclear 
Wastes  et  al.  v.  U.S.  Department  of 
Energy  et  al.,  Civil  Action  No.  86-1052- 
C.  Consistent  with  Stipulation  of 
Compromise  Setdement  (Stipulation), 
approved  by  the  Court  in  that  case.  DOE 
is  including  within  the  scope  of  the 
current  EIS  a  review  of  disposal 
alternatives  for  this  waste.  DOE  is  also 
seeking  a  determination  or  prescription 
from  the  NRC  as  to  whether  the  cement- 
stabilized  wastes  are  TRU  or  LLW  as 
provided  in  the  WVDP  Act.  DOE 
presently  maintains  these  wastes  in  a 
retrievable  and  temporarily-stored 
status. 

In  addition,  very  small  amounts  of 
TRU  may  result  from  decontamination 
activities.  Disposal  of  this  TRU  is  within 
the  scope  of  this  EIS. 

Although  DOE's  post-solidification 
responsibilities  were  reviewed  by  the 
1982  FEIS  in  general,  detailed  review 
and  subsequent  implementation 
decisions  were  deferred  until  more 
technical  information  was  available  and 
major  institutional  issues  were  wholly 
or  partially  resolved.  The  FEIS  stated 
that  the  DOE's  decisions  concerning 


final  decontamination  and 
decommissioning  of  the  facilities  used 
for  the  solidification  project  must  take 
into  account  current  NRC  requirements 
for  decommissioning  nuclear  facilities 
and  the  status  and  plans  of  the  State  of 
New  York  for  other  parts  of  the  Center, 
particularly  in  the  State  Licensed 
Disposal  Area.  The  FEIS  identified  that 
DOE  has  no  authority  with  respect  to 
final  disposition  of  those  parts  of  the 
Project  Premises  not  used  in  the 
solidification  project,  nor  does  DOE 
generally  have  any  authority  with 
regard  to  facilities  not  on  Project 
Premises.  Any  decisions  in  these  areas 
would  have  to  be  based  on  further 
environmental  analyses  by  the 
responsible  State  agency. 

At  this  time,  NYSERDA  intends  to 
enter  into  its  own  decision-making 
processes  to  support  taking  repossession 
of  Project  Premises  upon  completion  of 
the  WVDP  and  to  effect  closure  of  the 
Center  as  a  whole  in  accordance  with 
the  provisions  of  SEQRA.  These 
activities  will  relate  to  decontamination, 
decommissioning,  stabilization  or 
remediation  of  npn-WVDP  facilities,  and 
other  necessary  follow-on  or 
complementary  actions  to  DOE's 
completion  of  Project  activities  at  the 
Center. 

DOE  and  NYSERDA  wish  to 
cooperate  to  the  fullest  extent  possible 
in  these  decision-making  processes.  The 
aim  is  to  reduce  duplication  of  efforts 
consistent  with  NEPA  and  SEQRA.  to 
ensure  integration  of  the  environmental 
evaluation  of  WVDP  completion  and 
closure  of  the  Center  into  State  and 
local  planning  processes  and  to  promote 
consistency  and  efficiency  in  the 
Federal  and  State  decision-making 
processes.  To  fulfill  these  objectives. 
DOE  and  NYSERDA  intend  to  prepare 
cooperatively  an  EIS  to  cover 
comprehensively  the  issues  relating  to 
the  Federal  and  State  decisions  which 
will  involve  joint  planning  processes, 
joint  environmental  studies,  and  joint 
public  hearings. 

It  is  recognized  that  although  DOE 
and  NYSERDA  have  common  interests, 
they  have  separate  and  distinct  missions 
regarding  the  site.  DOE's  authorities  and 
responsibilities  for  carrying  on  the 
WVDP  are  limited  by  the  terms  of  the 
WVDP  Act.  For  example.  DOE  is 
mandated  to  decontaminate  and 
decommission  only  those  facilities  and 
hardware  it  uses  for  the  WVDP.  DOE 
has  no  authority  under  the  WVDP  Act 
toward  the  SDA. 

Decision-making  and  resulting 
implementation  actions  of  DOE  and 
NYSERDA  regarding  various  evaluated 
alternatives  are  expected  to  share 


elements  of  common  timing  and 
geography.  In  addition,  the  interrelated 
nature  of  the  Federal  and  State  activities 
and  the  cumulative  impacts  that  would 
result  encourage  formulation  of  a 
comprehensive  plan  for  the  site.  DOE 
and  NYSERDA  intend  to  adopt  a 
flexible  cooperative  approach  which 
will  ultimately  provide  a  basis  to 
promote  consistent  decision-making  and 
coordinated  implementation  taking  into 
account  separate  responsibilities  and 
authorities.  Cost  participation, 
responsibilities,  and  procedures  will  be 
defined  by  separate  agreement 
consistent  with  existing  legislative 
mandate.  Nothing  in  this  cooperative 
process  is  intended  to  result  in  any 
alteration  to  DOE's  and  NYSERDA's 
respective  statutory  authorities, 
including  the  requirements  of  the  NEPA 
or  SEQRA  processes.  If  necessary,  to 
effectively  and  efficiently  fulfill  their 
separate  mandated  obligations,  the  DOE 
or  NYSERDA  may  elect  at  any  time  to 
proceed  independently,  in  whole  or  in 
part. 

The  items  that  will  be  evaluated  for 
Project  completion  and  Center  closure 
are  generally  confined  to  the 
approximately  200  acre  (80  hectare) 
developed  area  of  the  Center  and  are 
described  below. 

The  primary  items  that  will  be 
evaluated  for  Federal  and  State 
decision-making  related  to  Project 
completion  are  as  follows: 

•  Primary  and  auxiliary  buildings, 
structures,  and  system  components  at 
the  Center  including: 

— ^The  former  reprocessing  plant 
together  with  the  newly  installed 
systems  (e.g..  Liquid  Waste  Treatment 
System.  Cement  Solidification  System 
and  the  HLW  Interim  Storage 
Facility.) 
— ^The  HLW  storage  tanks  and  vaults 
—The  Supernatant  Treabnent  System 
—The  HLW  Vitrification  Facility 
— Miscellaneous  auxiliary  structures 
and  systems  (e.g.  sewage  treatment 
plants,  warehouses,  administrative 
buildings) 

•  Solid  and  liquid  waste  management 
or  disposal  units: 

— Several  radioactive  waste  storage 

structures 
—Temporarily  stored  solidified  HLW. 

LLW  and  TRU  waste  resulting  bom 

Project  activities. 
— ^The  portion  of  the  NDA  used  for 

disposal  and/or  storage  of  Project 

waste 
— ^The  original  low-level  liquid 

radioactive  waste  treatment  facility 

The  primary  items  that  will  be 
evaluated  for  State  decision-making 
related  to  Center  closure  are  as  follows: 


—The  portion  of  the  NDA  used  for 

disposal  of  non-Project  waste 
—The  shut  down  State-licensed  disposal 

area  (SDA) 
— ^The  Center  grounds  outside  the 

Project  Premises 
— ^The  Project  Premises  after  Project 

completion  and  surrender  of  the 

Project  Premises  to  NYSERDA  by 

DOE. 

Federal  and  State  laws  and 
regulations  will  apply  to  the  proposed 
actions  including  those  regaiding 
radioactive  and  hazardous  materials; 
radioactive,  hazardous,  and  mixed 
(radioactive  and  hazardous)  waste;  and 
air  and  water  pollution.  The  proposed 
Project  activities  will  also  be  subject  to 
DOE  Orders  which  establish  policies, 
procedures,  and  standards  that  govern 
DOE  operations.  In  addition  to  £ese 
requirements,  and  pursuant  to  the 
WVDP  Act,  the  Project  is  subject  to 
NRC  prescription  of  the  requirements  to 
be  applied  for  decontamination  and 
decommissioning  of  tanks,  facilities, 
material  and  hardware  used  in 
connection  with  the  Project. 

Proposed  Actions: 

In  accordance  with  the  provisions  of 
the  West  Valley  Demonstration  Project 
Act.  the  proposed  actions  to  be 
evaluated  are  transportation  of 
solidified  HLW  to  a  Federal  repository 
for  permanent  disposal,  disposal  of 
Project  TRU  and  LLW  waste,  some  of 
which  may  be  mixed  waste;  and 
decontamination  and  decommissioning 
of  tanks,  facilities,  material  and 
hardware  used  in  connection  with  the 
Project.  These  Federal  Project  activities, 
in  the  context  of  NYSERDA's  activities 
on  closure  of  the  Center,  are  the  subject 
of  the  NEPA  process.  Proposed  New 
York  State  actions  to  be  evaluated  are 
repossession  of  the  Premises  used  by 
DOE  for  the  WVDP,  decontamination 
and  decommissioning  of  the  balance  of 
the  Center  as  a  whole,  and  site  closure 
and/or  long-term  management.  These 
State  center  activities,  in  the  context  of 
DOE's  activities  on  Project  completion, 
are  the  subject  of  the  SEQRA  process. 
These  actions,  in  total,  will  seek  to 
effect  comprehensive,  integrated  site 
closure. 

Alternatives  for  the  Proposed  Actions 

Each  component  of  the  WVDP  and  the 
Center  presents  several  alternative 
courses  of  action  (in  addition  to  the  no 
action  alternative]  that  will  be 
considered  both  individually  and  in 
combination  with  the  alternatives  for 
other  components  in  order  to  assess 
potential  cumulative  impacts  of  the 
proposed  action.  Corrective,  removal,  or 
remedial  actions  pursuant  to  the 


Resource  Conservation  and  Recovery 
Act  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  will  be  evaluated.  The 
applicability  of  other  State  and  Federal 
environmental  statutes,  regulations,  and 
other  requirements,  will  also  be 
evaluated.  All  applicable  requirements 
will  be  met.  Evaluation  of  DOE's  Project 
completion  activities  and  evaluation  of 
NYSERDA's  repossession  and  site 
closure  activities  will  be  coordinated  to 
the  maximum  extent  practical. 

The  major  components  and  their 
related  individual  alternatives  are  listed 
below. 

/.  Decontamination,  Decommissioning 
and  Closure 

•  The  primary  buildings,  structures 
and  systems  at  the  Center  (e.g.,  former 
reprocessing  plant,  HLW  tanks, 
vitrification  facility.) 
Decontamination  for  unrestricted  use 
Decontamination  and  sealing  for 

restricted  access,  surveillance  and  site 
monitoring 

Decontamination,  demolition  and  in  situ 
disposal 

Decontamination,  demolition  and  off- 
site  disposal 

No  action,  restricted  access, 
surveillance  and  site  monitoring 

•  The  solid  and  liquid  waste 
management  or  disposal  units  (e.g., 
NDA,  SDA.  lagoons.) 
Stabilization  and  closure 
Exhumation,  repackaging  and  disposal 
No  action,  restricted  access. 

surveillance  and  site  monitoring 

//.  Disposal  of  Radioactive  Waste  Other 
than  HLW 

•  On-site  disposal 

•  Off-site  disposal 

•  Interim  storage  pending  availability 
of  disposal  capacity 

■  No  action,  restricted  access, 
surveillance  and  site  monitoring 

///.  Transportation  for  Disposal  of  the 
Stored  HLW 

•  Early  shipout  to  an  interim  storage 
site 

•  On-site  storage  awaiting 
availability  of  a  licensed  repository 

•  No  action,  restricted  access, 
surveillance  and  site  monitoring 

These  alternatives  will  likely  have 
sub-alternatives  which  relate  to 
different  technical  approaches  to  their 
accomplishment  and  will  require 
considerable  effort  to  describe,  analyze 
and  evaluate  individually  and  in  the 
various  possible  combinations.  Analysis 
of  the  no  action  alternative  is  required 
under  NEPA  and  SEQRA  and  provides  a 
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baseline  for  comparison  of  the  other 
alternatives. 

Pnliniinary  List  of  Potential  Issues 

Items  to  be  addressed  for  the 
proposed  action  and  alternatives  during 
preparation  of  the  EIS  include  the 
following: 

•  Potential  impacts  to  the  general 
population  and  on-site  workers  from 
radiological  and  nonradiological 
releases  caused  by  Project  completion 
and  overall  site  closure; 

•  Potential  environmental  impacts, 
including  air  and  water  quality  impacts, 
caused  by  Project  completion  and  site 
closure; 

•  Potential  transportation  impacts 
caused  by  shipments  of  radioactive  or 
hazardous  material  or  radioactive, 
hazardous,  or  mixed  waste; 

•  Potential  impacts  caused  by 
postulated  accidents; 

•  Potential  socioeconomic  impacts  to 
surrounding  communities; 

•  Short-term  vs.  long-term  land  use 
impacts; 

•  Irretrievable  and  irreversible 
commitment  of  resources; 

•  Characterization  of  the  wastes 
previously  disposed  of  at  the  Center, 

•  Potential  impacts  from  on-site  and 
off-site  waste  disposal: 

•  The  potential  impacts  of  interim 
storage  of  wastes  at  locations  other  than 
the  Center  pending  availability  of 
repositories  or  disposal  sites; 

•  The  concentration  limits  of 
transuranic  radionuclides  for  waste 
disposal  purposes; 

•  Decontamination  and 
decommissioning  criteria  for  facilities  at 
the  Center; 

•  The  influence  of,  and  potential 
interactions  of,  wastes  remaining  at  the 
Center  after  Project  completion  and  site 
closure; 

•  The  institutional  issues  associated 
with  closure,  post  closure  monitoring 
and  maintenance,  and  subsequent 
control; 

•  The  means  and  extent  of  erosion 
protection; 

•  Other  cumulative  impacts  not 
implicit  in  the  categories  listed  above. 

In  addition  to  these  unique 
considerations,  the  impacts  common  to 
most  construction  or  demolition 
activities  such  as  disruption  of  existing 
vegetation,  stream  siltation,  dust  and 
noise,  are  to  be  expected  and  will 
require  analyses.  This  list  should  not  be 
considered  all  inclusive;  additions  or 
deletions  to  this  Ust  may  occur  as  a 
result  of  the  scoping  process. 

The  disposition  of  HLW  will  be 
subjected  to  separate  NEPA  reviews  in 
conjunction  with  the  development  of  the 
facilities  in  the  integrated  disposal 


system,  including  any  interim  storage 
facilities  and  a  repository,  by  the  Office 
of  Civilian  Radioactive  Waste 
Management.  Development  of  casks  and 
related  transportation  issues  are  being 
reviewed  as  part  of  this  other  program. 
The  WVDP  anticipates  that  storage  and 
transportation  issues  will  be  better 
defined  by  documentation  developed  by 
the  Office  of  Civilian  Radioactive  Waste 
Management,  and  the  Project  will  use 
that  documentation  to  the  extent 
possible. 

Comments  and  Scoping 

All  interested  parties  are  invited  to 
submit  written  comments  or  suggestions 
concerning  the  scope  of  the  issues  that 
should  be  addressed  in  the  DEIS.  They 
may  also  attend  the  public  scoping 
meeting  at  which  oral  comments  and 
suggestions  will  be  received  and  written 
comments  may  be  submitted. 

This  will  be  an  informal  meeting  with 
a  moderator.  DOE  and  NYSERDA  will 
establish  procedures  governing  the 
conduct  of  the  public  scoping  meeting. 
The  meeting  will  not  be  conducted  as  an 
evidentiary  hearing,  and  those  who 
choose  to  make  statements  may  not  be 
cross-examined  by  other  speakers.  To 
provide  DOE  and  NYSERDA  with  as 
much  pertinent  information  as  possible 
and  as  many  views  as  can  be 
reasonably  obtained,  and  to  provide 
interested  persons  with  equitable 
opportunities  to  express  their  views,  the 
following  procedures  will  be  used: 

Those  individuals  desiring  to  make 
oral  comments  should  mail  their 
requests  to  Mr.  Charles  Ljungbeig  or  Mr. 
Richard  G.  Spaunburgh  at  the  addresses 
listed  above.  DOE  and  NYSERDA 
reserve  the  right  to  arrange  the  times 
and  schedules  of  presentations  to  be 
heard  and  to  establish  procedures 
governing  the  conduct  of  the  meeting. 

Interested  individuals  and 
organizations  should  notify  DOE  or 
NYSERDA  in  writing  of  their  desire  to 
speak  at  least  two  weeks  in  advance  of 
the  scoping  meeting. 

Before  the  meeting,  DOE  and 
NYSERDA  will,  in  turn,  notify 
prospective  speakers  of  the  times  and 
schedules  for  presentations.  Requests 
for  time  should  include  a  telephone 
number  for  such  notification.  Those 
persons  wishing  to  speak  on  behalf  of 
an  organization  should  identify  their 
a^iliation  in  their  request.  Also,  persons 
who  have  not  submitted  a  request  to 
speak  in  advance  may  register  to  speak 
at  the  scoping  meeting  and  will  be 
called  on  to  present  their  comments  if 
time  permits.  To  assure  that  all  persons 
wishing  to  make  presentations  can  be 
heard,  a  five  minute  limit  for  each 
individual  may  be  established. 


If  subsequent  to  the  meeting,  any 
person  or  organization  desires  to 
provide  further  information  for  the 
record,  it  may  be  submitted  to  Mr. 
Charles  Ljungberg  or  Mr.  Richard  G. 
Spaunbuigh  at  the  addresses  listed 
above  within  two  weeks  after  the 
scoping  meeting.  Comments  received 
after  that  date  will  be  considered  to  the 
degree  practicable. 

A  transcript  of  the  meeting  will  be 
prepared,  retained  by  EMDE,  and  made 
available  for  pubUc  review  at  the 
locations  given  below.  In  addition, 
anyone  may  make  arrangements  with 
the  reporter  to  purchase  a  copy  of  the 
transcript 

Those  not  desiring  to  submit 
conunents  or  suggestions  at  this  time, 
but  who  would  like  to  receive  a  copy  of 
the  Draft  EIS  for  review  and  comment 
when  it  is  issued,  should  notify  Mr. 
Charles  Ljungberg  or  Mr.  Richard  G. 
Spaunburgh  at  the  addresses  listed 
above.  When  the  DEIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  the  New  York 
State  Environmental  Notice  Bulletin  and 
in  local  news  media,  and  comments  will 
again  be  solicited. 

Other  Documentation 

Copies  of  the  "Final  Environmental 
Impact  Statement — Long-Term 
Management  of  Liquid  High  Level 
Radioactive  Wastes  Stored  at  the 
Western  New  York  Nuclear  Service 
Center,  West  Valley"  (dated  1982,  DOE/ 
EIS-0081,  referenced  in  this  notice)  and 
other  documentation  that  is  planned  to 
be  used  in  preparing  the  EIS,  as  well  as 
other  related  background  information, 
will  be  available  for  inspection  at  the 
following  locations: 

U.S.  Department  of  Energy, 
Forrestal  Building,  Freedom  of 

Information  Reading  Room, 
lE-igO,  1000  Independence  Avenue. 

SW., 
Washington,  DC  20585, 
(202)586-6020. 
U.S.  Department  of  Energy. 
West  Valley  Demonstration  Project 

Technical  Library, 
P.O.  Box  191, 

West  Valley.  New  York  14171. 
(716)  942-4387. 
Legislative  and  Governmental  Services 

Office, 
Cultural  Education  Center, 
Empire  State  Plazc, 
Albany,  New  York  12230, 
(518)  474-3940. 
Concord  Public  Library. 
23  North  BuHalo  Street. 
Springville,  New  York  14141. 
(716)  592-7742. 
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Issued  in  Washington.  DC,  on  December  27. 
1968. 

Ernest  C.  Baynard.  m, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

[PR  Doc.  88-30160  Filed  12-28-88;  11:13  am) 
BtLUNQ  COOC  MSO-01-M 

Nuctoar  Wast*  Repositoriet;  ttM  Site 
Characterization  Plan  (SCP)  for  ttie 
Yucca  Mountain  Site,  NV 

AOENCV:  Office  of  Civilian  Radioactive 
Waste  Management,  DOE. 

actkm:  Notice  on  the  availability  of  the 
Site  Characterization  Plan: 
announcement  of  public  hearings  and 
solicitation  of  comments. 

summary:  The  Department  of  Energy 
(DOE)  has  published,  disbibuted,  and 
made  available  to  the  public  the  Site 
Characterization  Plan  (SCP)  for  the 
Yucca  Mountain,  Nevada,  site  for  90 
days  of  public  comment  to  begin 
January  15, 1989.  Section  113(b)  of  the 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA)  requires  that  the  SCP  provide 
"a  general  plan  for  site  characterization 
activities"  to  be  conducted.  The  purpose 
of  site  characterization  is  to  obtain  the 
information  necessary  to  evaluate 
whether  the  site  is  suitable  for  a 
repository  and,  if  suitable,  to  allow  DOE 
to  prepare  a  license  application  and 
obtain  from  the  Nuclear  Regulatory 
Commission  (NRC)  authorization  to 
construct  a  repository. 

The  Yucca  Mountain  site  was 
designated  for  site  characterization  in 
the  Nuclear  Waste  Policy  Amendments 
Act  of  1987.  The  SCP  includes  a 
description  of  the  candidate  site,  a 
description  of  planned  site 
characterization  tests  and  activities, 
plans  for  decontamination  and 
decommissioning  should  the  site  not  be 
found  suitable  for  development  as  a 
repository,  and  criteria  to  be  used  to 
determine  suitability.  The  SCP  also 
describes  the  conceptual  design  for  a 
repository  at  the  site  and  the  possible 
packaging  for  the  high-level  radioactive 
waste  and  spent  nuclear  fuel  to  be 
emplaced  in  such  a  repository. 
DATE:  Written  comments  should  be 
received  at  DOE  by  April  15, 1989. 
address:  Written  comments  on  the  SCP 
should  be  addressed  to:  SCP  Comments, 
Yucca  Mountain  Project  Office,  U.S. 
Department  of  Energy,  Box  98518,  Las 
Vegas.  Nevada  89193-8518. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  H.  Kale,  Associate  Director, 
Office  of  Facilities  Siting  and 
Development,  Office  of  Civilian 
Radioactive  Waste  Management,  U.S. 


Department  of  Energy,  RW-20, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

or 

Carl  P.  Gertz,  Project  Manager,  Yucca 
Mountain  Project  Office,  U.S. 
Department  of  Energy,  Box  98518,  Las 
Vegas,  Nevada  89193-8518 

In  addition  to  sending  copies  of  the 
SCP  to  individuals  upon  request,  DOE 
will  make  the  SCP  available  for  public 
inspection  in  local  libraries  in 
surrounding  areas,  the  Yucca  Mountain 
Information  Office,  the  public  reading 
rooms  at  DOE  Operations  Offices,  and 
DOE  Headquarters. 

Public  Hearings  will  be  held  at  several 
locations  in  Nevada  to  receive  oral  and 
written  comments  on  the  SCP.  The 
schedule  and  procedures  for  those 
hearings  are  presented  later  in  this 
Notice. 

SUPPtXMENTARY  INFORMATION: 
I.  Background 

At  the  direction  of  the  U.S.  Congress, 
DOE  has  been  conducting  a  program  for 
siting  the  Nation's  first  geologic 
repository  for  high-level  radioactive 
waste.  The  process  and  the  schedule  for 
this  program  were  set  forth  in  the 
Nuclear  Waste  Policy  Act  of  1982.  In 
May  1986,  DOE  recommended  and  the 
President  approved  the  Yucca  Mountain 
site  as  one  of  the  three  candidate  sites 
for  detailed  study.  In  the  Nuclear  Waste 
Policy  Amendments  Act  of  1987,  the 
Congress  directed  that  only  the  Yucca 
Mountain  candidate  site  be 
characterized  for  a  permanent  geologic 
repository. 

Section  113  of  the  NWPA,  as 
amended,  specifies  that,  before  starting 
to  construct  exploratory  shafts  at  Yucca 
Mountain,  DOE  must  meet  the  following 
two  requirements:  (1)  Submit  to  the 
NRC,  as  well  as  the  Governor  and  the 
legislature  of  the  State  of  Nevada,  a  Site 
Characterization  Plan  for  their  review 
and  comment  and  (2)  make  the  SCP 
available  to  the  public  and  hold  public 
hearings  to  inform  residents  in  the 
vicinity  of  the  site  of  the  SCP  and  to 
receive  their  comments. 

To  meet  both  of  these  requirements, 
DOE  has  submitted  copies  of  the  SCP  to 
the  NRC  and  to  the  Governor  and  the 
legislature  of  Nevada.  In  addition.  DOE 
has  submitted  the  SCP  to  the  affected 
units  of  local  government  in  Nye,  Clark, 
and  Lincoln  Counties,  Nevada.  To 
ensure  that  the  SCP  is  available  to  the 
public,  DOE  has  placed  copies  of  the 
SCP  in  selected  public  libraries  in 
Nevada  and  in  its  public  reading  rooms 
across  the  country.  Individual  copies  are 
available  upon  request.  To  assist  the 


public  in  the  review  of  the  SCP,  DOE 
has  prepared  an  SCP  Overview  and  an 
SCP  Public  Handbook  and  has  widely 
circulated  both  of  these  documents.  In 
addition,  DOE  will  inform  the  public 
about  the  SCP  and  public  comment 
process  through  its  regular  Project 
Update  Meetings,  and  brief  Federal, 
State,  and  local  officials  upon  request, 
as  well  as  conduct  public  hearings  to 
receive  comments. 

The  release  of  the  SCP  follows  nearly 
a  year  of  interaction  on  a  consultation 
draft  SCP  that  was  developed  by  DOE 
and  issued  in  January  1988  to  solicit 
comments  from  the  State  of  Nevada  and 
the  NRC.  Workshops  were  held  in 
Nevada  and  Washington,  DC,  to  discuss 
SCP  technical  concerns  and  means  to 
resolve  them.  Comments  on  the 
consultation  draft  received  during  the 
comment  period  were  considered  in 
preparing  the  SCP  that  now  has  been 
issued  for  public  comment.  The  SCP 
incorporates  the  results  of  this 
consultation  process. 

Comments  received  on  the  SCP  during 
the  public  comment  period  will  be 
considered  by  DOE,  and  changes  made 
in  the  plans  described  in  the  SCP  as  a 
result  of  these  comments  will  be 
addressed  in  semiannual  progress 
reports  to  be  issued  by  DOE.  These 
progress  reports  will  also  summarization 
the  results  of  site  characterize  activities 
and  will  explain  any  changes  that  may 
be  made  in  the  test  program  as 
information  is  collected  and  evaluated. 

The  site  characterization  program  is 
expected  to  take  a  number  of  years  to 
complete,  and  during  this  time  DOE  will 
be  issuing  semiannual  progress  reports. 
The  public  will  be  kept  informed  and 
involved  throughout  the  process,  and 
comments  on  the  program  will  continue 
to  be  accepted  and  considered. 
Consequently,  DOE  encourages  the 
NRC,  the  State  of  Nevada,  and  others, 
during  this  particular  90-day  comment 
period,  to  focus  on  issues  related  to  the 
start  of  the  exploratory  shaft.  All 
comments  received  during  the  90-day 
comment  period  will  be  considered 
before  commencing  construction  of  the 
exploratory  shaft.  Comments  received 
after  the  close  of  the  comment  period 
will  be  considered  to  the  extent 
practicable  before  starting  the 
exploratory  shaft,  but  will  nevertheless 
be  considered  as  part  of  subsequent 
semiannual  progress  reports. 

11.  Public  Meetings 

The  DOE  Yucca  Mountain  Project 
Office  will  conduct  public  Project 
Update  Meetings  to  inform  interested 
parties  of  DOE's  planned  activities  and 
the  site  characterization  process.  These 
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meetings  nvill  be  held  at  the  following 
locations  and  times  and  are  for 
informational  purposes  only  and  not  for 
the  presentation  of  comments. 
Conunents  should  be  provided  at  the 
public  hearings  discussed  later  in  this 
Notice. 
February  15. 1988,  at  7-10  pjn.  in  Beatty, 

at  Beatty  Community  Center 
February  16, 1989,  at  7-10  pjn.  in  Las 

Vegas,  at  Aladdin  Hotel 
February  21. 1989,  at  7-10  p.m.  in 

CaUente,  at  Caliente  Girls  Training 

Center 
February  23, 1988.  at  7-10  p  jn.  in  Reno. 

at  Reno-Sparks  Convention  Center 

m.  Comment  Procedures 

a.  Availability 

Copies  of  the  SCP  have  been 
distributed  directly  to  a  number  of 
interested  Federal,  State,  and  local 
agencies.  The  SCP  is  available  for  public 
inspection  at  the  following  DOE  Reading 
Rooms: 

1.  DOE  Headquarters,  Room  lE-iga 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585. 

2.  Albuquerque  Operations  Office,  U.S. 
DOE.  Pennsylvania  &  H  Streets, 
Kirkland  Air  Force  Base, 
Albuquerque,  MM  87115 

3.  Chicago  Operations  Office.  U.S.  E)OE, 
9800  South  Cass,  Avenue,  Argonne.  IL 
60439 

4.  Idaho  Operations  Office,  Technical 
Library,  785  DOE  Place,  Idaho  Falls, 
ID  83402 

5.  Nevada  Operations  Office,  U.S.  DOE. 
2753  So.  Highland  Drive.  Las  Vegas. 
Nevada  89193-8518 

6.  Oak  Ridge  Operations  Office.  U.S. 
DOE.  200  Administration  Road.  Oak 
Ridge,  TN  37830 

7.  Richland  Operations  Office,  U.S.  DOE, 
825  Jadwin  Avenue.  Richland,  WA 
99352 

8.  San  Francisco  Operations  Office,  U.S. 
DOE.  1333  Broadway,  Oakland.  VA 
94612 

9.  Savannah  River  Operations  Office. 
U.S.  DOE,  University  of  South. 
Carolina-Aiken.  Gregg-Graniteville. 
Library,  171  Parkway.  Aiken.  SC  29801 
In  addition  to  the  reading  rooms,  the 

SCP  will  be  avilable  for  public 
inspection  at  the  following  locations  in 
Nevada. 

1.  Yucca  Mountain  Information  Office. 
U.S.  Department  of  Energy,  U.S.  Route 
95  and  State  Route  374.  Beatty,  NV 
89003 

2.  Amargosa  Valley  Community  Library. 
HCR  69-2.  BOX  401-T.  Amargosa 
Valley.  NV  89020 

3.  Beatty  Community  Library.  P.O.  Box 
128.  Fourth  and  Ward  Street  Beatty, 
NV  89003 


4.  Clark  County  Library  District. 
Reference  Department.  1401 E. 
Flamingo  Road.  Las  Vegas.  NV  89119 

5.  Getchell  Library,  University  of 
Nevada,  Reno,  Reno,  NV  89557-0044 

6.  Nevada  State  Library,  401  North 
Carson  Street,  Carson  City,  NV  89710 

7.  Tonopah  Public  Library,  171  Central, 
Tonopah,  NV  89049 

8.  University  of  Nevada,  Las  Vegas, 
James  R.  Dickinson  Library,  4505 
Maryland  Parkway,  Las  Vegas,  NV 
89154 

9.  U.S.  DOE/NV  Technical  Ubrary,  2753 
South  Hi^and  Drive,  Las  Vegas,  NV 
89193-8518 

10.  Washoe  County  Library,  301  S. 
Center,  Reno.  NV  89501 

The  SCP  is  a  9-volume  document, 
approximately  6,300  pages  in  length.  To 
assist  the  public  in  the  review  of  the 
SCP,  DOE  has  developed  the  SCP  Public 
Handbook  and  the  SCP  Overview. 
These  documents  serve  to  introduce  the 
reader  to  the  SCP  and  assist  the  reader 
in  understanding  where  in  the  SCP  areas 
of  particular  interest  may  be  located. 
Copies  of  the  SCP,  SCP  Public 
Handbook  or  the  SCP  Overview  are 
available  upon  request  from: 
Yucca  Mountain  Project  Office,  U.S. 

Department  of  Energy,  Box  98518,  Las 

Vegas,  Nevada  89193-8518 
on 
Office  of  Civilian  Radioactive  Waste 

Management  Program  (RW-43)  U.S. 

Department  of  Energy  1000 

Independence  Avenue,  SW. 

Washington.  DC  20585 

b.  Written  Comments 

Interested  parties  are  invited  to 
provide  written  comments  on  the  SCP 
to:  SCP  COMMENTS,  Yucca  Mountain 
Project  Office,  U.S.  Department  of 
Energy.  Box  98518,  Las  Vegas,  Nevada 
89193-8518 

The  comments  should  be  received  at 
this  address  by  April  15, 1989,  to  assure 
consideration  prior  to  the  Department's 
commencement  of  exploratory  shaft 
construction. 

c.  Public  Hearings 

Following  the  pubUc  Project  Update 
Meetings.  DOE  will  hold  public  hearings 
to  receive  comments  at  the  following 
times  and  locations: 
March  20, 1989  at  2-5  p.m.  and  7-10  p.m. 

at  Amargosa  Valley  Community 

Center 
March  21, 1989  at  2-5  p.m.  and  7-10  p.m. 

at  Aladdin  Hotel  in  Las  Vegas 
March  23, 1989  at  2-5  p.m.  and  7-10  p.m. 

at  Reno  Hilton  Hotel 

rv.  FresentatioD  Procedure 

Any  person  or  representative  of  a 
group  may  submit  a  written  request  for 


an  opportunity  to  make  an  oral 
presentation  at  a  public  hearing.  Such 
requests  should  be  addressed  to  Yucca 
Mountain  Project  Office.  U.S. 
Department  of  Energy.  Box  98518.  Las 
Vegas,  Nevada  89193-8518,  and  will  be 
accepted  up  to  10  days  in  advance  of 
each  hearing.  Specific  times  for 
presentations  during  the  hearing  may  be 
requested;  otherwise,  presentation  times 
will  be  assigned  by  the  moderator. 
Anyone  making  a  request  to  speak 
should  provide  a  telephone  number 
where  he  or  she  may  be  contacted 
during  business  hours;  this  telephone 
number  will  be  used  to  confirm  the  time 
assigned  to  the  speaker.  All  written 
requests  for  opportunities  to  present 
conunents  will  be  acknowledged  by 
DOE.  Each  person  making  a 
presentation  is  requested  to  bring  a 
written  copy  of  his  or  her  statement  for 
submission  for  the  hearing  record. 
At  the  hearing,  those  who  have 
registered  in  advance  will  be  heard  first 
or  at  times  reserved  for  them.  Anyone 
present  at  the  hearing  who  would  like  to 
speak  but  did  not  preregister  may 
request  an  opportimity  to  speak.  The 
moderator  at  the  hearing  will  determine 
if  such  requests  can  be  accommodated 
within  the  time  period  scheduled  for  the 
hearing. 

V.  Conduct  of  Hearings 

DOE  reserves  the  right  to  arrange  the 
schedule  of  presentations  to  be  heard 
and  to  establish  additional  procedures 
governing  the  conduct  of  the  hearing.  To 
ensure  that  as  many  interested  persons 
as  possible  are  given  the  opportunity  to 
present  oral  comments,  the  length  of 
each  presentation  will  be  limited  to  no 
more  than  10  minutes,  and  may  be 
further  limited  by  the  moderator  for  a 
particular  hearing  depending  upon  the 
number  of  persons  requesting  to  be 
heard. 

Clarification  questions  may  be  asked 
only  by  those  conducting  each  hearing, 
and  there  will  be  no  cross-examination 
of  persons  presenting  statements.  Any 
further  procedural  rules  needed  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  moderator  at  the  start 
of  the  hearing. 

Issued  in  Washington.  DC  December  28. 
1988. 

Samuel  Rousso, 

Acting  Director,  Office  of  Civilian 
Radioactive  Waste  Management 

(FR  Doc.  88-^0201  Filed  12-29-88;  8:45  am] 
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Assistant  Sscralary  for  Intematiorail 
Affairs  and  Energy  EfnsrgsnciM 

Propossd  SuiMMiusnt  Arrangement; 
Atomic  Energy 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreement  involves  approval  of  the 
following  contract:  Contract  Number 
DE-SC05-88UEO  7168,  for  the  supply  of 
4.05  iciiograms  of  uranium,  enriched  to 
93.15  percent  in  the  isotope  uranium-235, 
for  use  as  fuel  in  the  McMaster  Nuclear 
Research  Reactor,  McMaster  University, 
Canada. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  December  27, 1988. 
G«ofg« ).  Bradley,  ]r.. 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  88-30128  Filed  12-29-88;  8-45  am] 
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Proposed  Sut>sequent  Arrangement; 
Atomic  Energy 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Govemmenl  of 
Norway  concerning  Peacefoi  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentoned 
agreements  involves  approval  of  the 
following  retransfer  RTD/NO{EU)-56, 
for  the  transfer  of  5  pressurized  water 
reactor  fuel  rod  segments  containing 
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1.207  kilograms  of  uranium,  enriched  to 
1.3  percent  in  the  isotope  uranium-235 
and  11  grams  of  plutonium  from  the 
Federal  Republic  of  Germany  to  Halden. 
Norway  for  irradiation  experiments  in 
the  Halden  boiling  water  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  conunon  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  to  diis 
notice. 

For  the  Department  of  Eoeisy- 

Dated:  Deoeinber  27. 1968. 
G«org«  |.  Bradley.  )r., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

(FR  Doc  88-^0127  Filed  12-29-88;  8:45  am] 
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Energy  Information  Administration 

Annual  Report  for  Entumoed  Oil 
Recovery  Incentive  Program 

agency:  Energy  Information 
Administration.  DOE. 
ACTION:  Request  for  comments  on  a 
proposed  extension  of  the  Annual 
Report  for  Enhanced  Oil  Recovery 
Incentive  Program.  Form  FB-748. 

SUMMAmr:  As  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  the  Energy 
Information  Administration  (EIA).  as 
required  by  the  Paperwork  Reduction 
Act.  conducts  a  consultation  program  to 
provide  the  public  with  an  opportunity 
to  comment  on  proposed  and  continuing 
reporting  forms.  This  pro^^m  helps  to 
ensure  that  requested  data  can  be 
provided  in  the  desired  format,  reporting 
burden  is  minimized,  reporting  forms  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed. 

At  this  time,  EIA  requests  comments 
on  the  extension  of  the  Annual  Report 
for  Enhanced  Oil  Recovery  (EOR) 
Incentive  Program,  Form  FE-748,  for 
three  years.  The  form  is  described  in  the 
Supplementary  Information  Section  of 
this  Notice.  Interested  persons  are  asked 
to  review  the  form  and  its  instructions 
and  provide  comments  to  the 
information  contact  listed  below. 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  30, 1989. 
ADDRESS:  Conunents  should  be  sent  to 
Ms.  Edith  Allison  at  the  address  listed 
immediately  below. 


FOR  FURTHER  ITORMATKHI  OR  COMES 
OF  TNE  FORM  AND  RISTRUCnONS 

CONTACr.Ms.  Edith  Allison,  Project 
Manager.  Reservoir  Data  and  Analysis, 
Bartlesville  Project  Office,  P.O.  Box 
1398,  BartlesvUle,  OK  74005.  Telephone 
(918)  338^390. 

SUPPLEMENTARY  INFORMATION: 

I.    Backgroond 

n.    Comment  IVocedures 

I.  Background 

The  EIA  announces  a  proposed 
extension  of  the  Form  FE-748,  "Annual 
Report  for  Enhanced  Oil  Recovery 
(EOR)  Incentive  Program."  The 
information  on  Form  FE-748  is 
requested  annually  from  all  individuals 
or  companies  that  had  EOR  projects 
appro\^  for  the  Incentive  Program. 
This  fonn  provides  DOE  and  industry 
with  the  only  readily  available  source  of 
data  with  which  to  assess  the 
performance  and  success  of  the  projects 
in  the  Incentive  Program.  The  form 
provides  information  on  changes  in  oil 
well  data  and  description  of  operation. 
and  average  monthly  production  and 
injection. 

n.  Comment  Procedures 

The  EIA  invites  prospective 
respondents  and  users  of  the  data  from 
this  collection  to  comment  within  30 
days  of  the  publication  of  this  notice. 
The  following  general  guidelines  are 
provided  to  assist  in  the  responses.  (As 
a  potential  data  provider) 

A.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not.  which 
instructions  require  clahfication? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  the  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  (estimated 
average  hours  per  response)  for  this 
collectitm  is  .71  hours  per  response. 
How  much  time,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  coilectioa 
of  information  do  you  estimate  it  will 
reqiure  you  to  complete  and  submit  diis 
form. 

E.  What  is  the  estimated  cost  of 
completing  the  form,  including  direct 
and  indirect  costs  associated  with  the 
data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  development  assembly, 
equipment,  ADP.  and  any  other  one-time 
or  recurring  costs. 

F.  How  can  this  form  be  improved? 

G.  Do  you  know  of  other  Federal, 
State,  or  local  agencies  that  collect 
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similar  data?  If  yes,  specify  the  agency, 
the  data  elements,  and  the  means  of 
collectioa 
(As  a  potential  data  user:) 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
these  data?  (Be  speciflc.) 

C  How  could  the  form  be  improved  to 
better  meet  your  specific  data  needs? 

D.  Are  there  alternative  sources  of 
data,  and  do  you  now  use  them?  What 
are  their  deficiencies? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  survey  and  will  become 
a  matter  of  public  record. 

Statutory  Authorities:  Sections  5(a],  S(b). 
13(b),  and  52  of  Pub.  L  93-275.  Federal 
Energy  Administration  Act  of  1974,  a> 
amended.  (15  U.S.C.  764(a),  764(b).  772(b), 
and  790(a). 

Issued  in  Washington,  DC.  on  Deceml>er  23, 
lfl8& 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
|FR  Doc.  88-30125  Filed  12-29-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-3S01-3] 

Environmental  Impact  Statements; 
AvailatMity 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  December  19. 1988 
Through  December  23, 1988  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  880422.  DSuppl.  OSM,  REG, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSNflRE)  Revisions  to 
Permanent  Program  Regulations 
Implementing  Section  5S2(e)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  Due  February  13. 
1989.  Contact:  Catherine  Roy  (202)  343- 
5143. 

EIS  No.  880423.  Draft.  FHW.  IN.  US  24 
Relocation.  IN-13  to  IN-9/37.  Funding 
and  404  Permits,  Wabash  and 
Huntington  Counties,  IN,  Due  February 
27, 1989.  Contact:  James  E.  Threlkeld 
(317)  260-7494. 

EIS  No.  880424.  Final  FHW,  NY. 
Southwest  Lockport  Bypass 
Construction.  Robinson  Road  to  NY-31. 
Funding,  Section  10,  404  and  Coast 
Guard  Bridge  Permits,  Niagara  County, 
NY,  Due:  January  30, 1980,  Contact: 
Harold  J.  Brown  (518)  472-3616 


Dated  December  27. 1988. 

Richard  E.  Sandenoo, 

Director,  Office  of  Federal  Activities. 
[PR  Doc.  88-30133  Filed  12-29-88;  8:45  am] 
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(FRL-3S0O-41 

Environmental  Engineering 
Committee;  Open  Meeting;  January  26 
and  27, 1989 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  the  Science  Advisory  Baord's 
Products  Incomplete  Combustion 
Subcommittee  will  meet  January  26-27. 
1989  in  the  Administrator's  Conference 
Room.  1101  West  Tower,  401  M  Street. 
SW..  Washington,  DC.  The  meeting  will 
begin  at  9:00  a.m.  on  Thursday  and 
adjourn  no  later  than  5:00  p.m.  on 
Friday. 

The  purpose  of  the  meeting  is  to 
review  the  Agency's  proposed  controls 
for  emissions  of  Products  of  Incomplete 
Combustion  (PICs)  for  hazardous  waste 
incineration. 

The  meeting  is  open  to  the  public.  This 
is  the  second  public  meeting  on  this 
subject  The  first  meeting  was  held  on 
December  15-16, 1988  (See  53  FR 
44658— November  4, 1988). 

Any  member  of  the  public  wishing 
further  information  on  the  meeting,  or 
those  who  wish  to  submit  written 
comments  should  contact  Dr.  K.  Jack 
Kooyoomjian.  Executive  Secretary, 
Science  Advisory  Baord  (AlOl-F)  U.S. 
Environmental  Proteciton  Agency. 
Washington.  DC  20460  at  202/382-2552 
by  January  9. 1989.  Seating  at  the 
meeting  will  be  on  first  come  basis. 

DooaU  G.  Bamea. 

Director.  Science  Advisory  Board. 
Date:  December  22, 198a 

(FR  Doc.  30087  Filed  12-2&-88:  8:45  am] 
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(Fm.-3500-5] 

Virginia's  Application  To  Administer 
ttie  Natlonai  Pollutant  Discttarge 
Elimination  System  (NPDES) 
Pretreatment  Program 

AOCNCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  notice  of 
application. 

MNIMAIIY:  The  State  Water  Control 
Board  of  the  Commonwealth  of  Virginia 
has  requested  approval  of  its 
Pretreatment  Program,  and  submitted  a 


signed  Attorney  General's  statement, 
dated  October  3. 1988.  stating  that  the 
Commonwealth  of  Virginia  has  the 
necessary  authority  to  operate  the 
program,  along  with  copies  of  the  legal 
authority,  a  program  description  dated 
May.  1988  that  describes  how  the  State 
proposes  to  operate  the  program  and  a 
Memorandum  of  Agreement  to  be 
entered  into  with  EPA.  This  notice 
provides  for  a  comment  period  on 
Virginia's  request.  Under  U.S.  EPA 
regulations  the  Administrator  shall 
approve  or  disapprove  this  request  after 
taking  into  consideration  all  comments 
received.  The  Administrator  has 
delegated  this  authority  to  the  Regional 
Administrator. 

DATES:  To  be  considered,  comments 
must  be  received  on  or  before  January 
30. 1989.  Interested  persons  may  also 
request  a  public  hearing  on  the 
Commonwealth's  request  If  there  is 
significant  public  interest  expressed  in 
the  comments.  U.S.  EPA  will  schedule 
such  a  hearing.  In  the  event  U.S.  EPA 
decides  to  hold  a  public  hearing,  prior 
notice  of  the  date.  time,  and  location  of 
such  a  hearing  will  be  giveiL  Any 
requests  for  a  public  hearing  must  be 
submitted  on  or  before  the  expiration  of 
the  comment  period. 

ADDRESS:  Comments  should  be 
addressed  to:  U.S.  EPA.  Region  III,  841 
Chestnut  Building,  Philadelphia,  PA 
19107,  Attention:  Mr.  Kenneth  J.  Cox, 
Permits  Enforcement  Branch  (3WM52). 

POR  niRTHCfl  INFORMATION  CONTACT 

Kenneth  J.  Cox,  Permits  Enforcement 
Branch  (3WM52).  U.S.  EPA.  Region  UI. 
841  Chestnut  Building.  Philadelphia. 
Pennsylvania  19107;  215/597-7099. 

SUPPLEMENTARY  INFORMATION:  On  June 
26. 1978,  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  promulgated  the  general 
Pretreatment  Regulations  (40  CFR  Part 
403).  Amendments  to  the  General 
Pretreatment  Regulations  were 
promulgated  on  January  28. 1981.  These 
regulations  mandated  by  the  Clean 
Water  Act  of  1977  (Pub.  L  95-217). 
govern  the  control  of  industrial  wastes 
introduced  into  Publicly  Owned 
Treatment  Works  (POTWs).  commonly 
referred  to  as  mimicipal  sewage 
treatments  plants.  The  objectives  of  the 
regulations  are  to:  (1)  Prevent 
introduction  of  pollutants  into  POTWs 
which  will  hiterifere  with  plant 
operations  and/or  disposal  or  use  of 
municipal  sludges;  (2)  prevent 
introduction  of  pollutants  into  POTWs 
which  will  pass  through  treatment 
works  in  unacceptable  amounts  to 
receiving  waters;  and  (3)  improve  the 
feasibility  of  recycUng  and  reclaiming 


municipal  and  industrial  wastewaters 
and  sludges. 

The  Commonwealth  of  Virginia 
received  NPDES  permit  authority  on 
March  31, 1975.  One  of  the  Keystones  of 
the  industrial  waste  control  program  as 
set  forth  in  the  general  Pretreatment 
Regulations  is  the  establishment  of 
Pretreatment  iVograms  as  a  supplement 
to  the  existing  State  National  l^jUutant 
Discharge  Elimination  System  (NPDES) 
Permit  program.  In  order  to  be  approved, 
a  request  for  State  Pretreatment 
Program  approval  must  demonstrate 
that  the  State  has  legal  authority, 
procedures,  available  funding,  and 
qualified  personnel  to  implement  a  State 
Pretreatment  Program  as  specified  in 
§  403.10  of  the  R^ations.  Generally, 
local  Pretreatment  Programs  are  the 
primary  vehicle  for  administering, 
applying,  and  enforcing  Pretreatment 
Standards  for  Industrial  Users  of 
POTWs.  States  are  required  to  apply 
and  enforce  Pretreatment  Standards 
directly  against  industries  that  discharge 
to  POTWs  where  local  programs  are  not 
required  or  have  not  been  developed. 

TTie  Regional  Administrator's  decision 
to  approve  or  disapprove  the  proposed 
treatment  program  will  be  based  on  a 
determination  on  whether  the  proposed 
program  meets  the  requirements  of  the 
Clean  Water  Act  and  40  CFR  Part  403 
and  on  the  comments  received. 

The  Virginia  submission  may  be 
reviewed  by  the  public  at  the 
Commonwealth  of  Virginia,  State  Water 
Control  Board,  2111  Hamilton  Street. 
Richmond.  Virgina  23230-1143  and  the 
U.S.  EPA  office  in  Philadelphia  at  the 
address  appearing  at  the  beginning  of 
the  notice.  Copies  of  the  submittal  may 
also  be  obtained  (at  a  cost  of  20  cents  a 
page)  from  these  offices. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  403 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  disposal. 
Water  pollution  control. 

Dated:  December  10. 1968. 
lames  M.  Seif. 

Regional  Administrator,  Region  III. 
[FR  Doc.  88-30066  Filed  12-29-88;  8:45  am] 
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FEDERAL  MARITtME  COMMISSION 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  foibwing 
agreement(fi)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
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the  Shipping  Act.  1916.  and  section  5  of 

the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Repiter  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  i  560.7  and/ or  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  22*-2O02Ol. 

Title:  Florida  Coast  Stevedores 
Teminal  Agreement 

Parties: 

Cooper/T.  Smith 

Palmetto  Shipping  and  Stevedoring 
Co..  Inc. 

Filing  Party:  John  P.  Meade,  O'Connor 
&  Hannan.  1919  i^nneylvania  Avenue, 
NW..  Suite  800,  Washington.  DC  20006- 
3483. 

Synopsis:  The  agreement  provides  for 
the  establishment  and  operation  of  a 
partnership  to  perform  stevedoring  and 
teminal  services  for  the  port  of 
Jacksonville,  Florida,  and  such  other 
ports  within  the  state  of  Florida  as  the 
partners  may  agree  to,  and  related 
assistance  functions  with  respect  to 
such  ports. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  27. 1968. 
Tony  P.  Kominoth, 
Assistant  Secretary. 

[FR  Doc.  88-30039  Filed  12-29-88;  8:45  am] 
BILUNO  COOE  crafr-oi-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
foilowitig  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 


20573.  within  10  days  after  the  date  of 
the  Federal  RegUtv  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conununicatiiig  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010774-002. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement 

Parties: 

Georgia  Ports  Authority  (GPA) 

Evergreen  Marine  Corporation 
(Taiwan),  Ltd. 

Costa  Container  Lines  SPA 

Synopsis:  The  agreement  amends 
Agreement  No.  224-010774,  a  terminal 
lease  and  services  agreement  The 
agreement  sets  forth  the  rate  schedule 
which  will  apply  for  the  services  to  be 
provided  by  GPA. 

Agreement  No-  224-010774-003. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement 

Parties: 

Georgia  Ports  Autfiority 
Evergreen  Marine  Ckirporation 

(Taiwan),  Ltd. 
Costa  Container  Lines  SPA 
Italia  D.  Navigation  S.P.A.  (IDN) 
Synopsis:  The  agreement  amends 
Agreement  No.  224-010774.  a  terminal 
lease  and  services  agreement  by  adding 
IDN  as  a  party  to  the  Agreement.  It  also 
adds  a  field  services  consolidated  rate 
that  apphes  only  to  IDN. 
Agreement  No.:  224-200109-002. 
Title:  City  of  Long  Beach  Terminal 
Agreement. 
Parties: 

City  of  Long  Beach 

Cooper/T.  Smith  Steredoring  Co.,  Inc. 

Synopsis:  The  Agreement  extends  tfie 
term  of  the  basis  preferential  aseignment 
agreement  for  Pier  A  FacllldM  fai  the 
Harbor  District  of  the  City  of  Long 
Beach  of  April  30, 1989. 

By  Order  of  the  Federal  MariltiM 
Commission. 
Joseph  C.  Polking. 
Secretary. 

Dated:  December  27. 1988. 
[FR  Doc.  88-30040  Filed  12-29-88:  8:45  am] 
BILLING  CODE  tTaO-OI-H 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conununicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200202. 

Title:  City  of  Los  Angeles  Marine 
Terminal  Agreement. 

Parties: 

City  of  Los  Angeles  (The  City] 
American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  agreement  provides 
that  the  City  will  provide  APL  with  five 
(5)  acres  of  land  within  the  City  of  Los 
Angeles  Harbor  District  to  be  used  for 
the  storage  of  chassis  and  containers, 
and  purposes  incidental  thereto. 

Agreement  No.:  224-200203. 
Title:  New  Orleans  Terminal 
Agreement. 

Parties: 

The  port  of  New  Orleans  (NO) 
Trans  Ocean  Terminal  Operators.  Inc. 
(TTO) 

Synopsis:  The  agreement  provides  for 
TTO's  five  (5)  year  lease  of  NO  property 
for  use  in  the  marshalling,  storage  and 
transfer  of  containers  and  the  storage  of 
stevedoring  and  cargo  handling 
equipment. 

Agreement  No.:  224-200200. 

Title:  Port  of  Vancouver  Marine 
Terminal  Management  Agreement 

Parties: 

Port  of  Vancouver  (Port) 

Marine  Terminal  Corporation  (MTC) 

Synopsis:  The  agreement  provides  for 
MTC  to  furnish  terminal  services  and 
non-exclusive  stevedore  services  at  the 
Port's  Terminal  3  facility  for  a  five  year 
term.  The  Port  and  MTC  shall  share 
gross  receipts  from  wharfage,  storage 
charges  and  certain  miscellaneous  items 
assessed  under  the  Port's  tariff.  MTC 
guarantees  to  pay  the  Port  an  annual 
minimum  of  $600,000  for  the  first  year, 
and  $650,000  for  the  second  year.  For  the 
remaining  one  year  periods  of  the  term, 
the  minimum  guarantee  shall  be 
adjusted  by  the  parties  based  on  the 
amount  the  Port  adjusts  its  wharfage 
and  dockage  charges  in  its  published 
tariff. 


By  Order  of  the  Federal  Maritime 
Commiuion. 

Tooy  P.  Kooinoth, 

Assistant  Secretary. 

Dated:  December  27. 1988. 
[FR  Doc.  88-30041  Filed  12-29-88: 8:45  am] 
MLUNQ  coot  ITSO-OI-M 

FEDERAL  RESERVE  SYSTEM 

F«d«ral  Op«n  Marttat  CommmM; 
DomMUc  PoHoy  Dir«ctlv«  of 
November  1, 1988 

In  accordance  with  8  271.5  of  its  Rules 
Regarding  Availability  of  Information 
(12  CFR  271,  et  seq.),  there  is  set  forth 
below  the  domestic  policy  directive 
issued  by  the  Federal  Open  Market 
Committee  at  its  meeting  held  on 
November  1, 1988.*  The  directive  was 
issued  to  the  Federal  Reserve  Bank  of 
New  York  as  follows: 

The  information  reviewed  at  this  meeting 
indicates  that  the  expansion  in  economic 
activity  has  moderated  from  the  vigorous 
pace  earlier  in  the  year.  Total  nonfarm 
payroll  employment  grew  considerably  in  the 
third  quarter  but  the  gains  were  less  than 
those  registered  in  the  first  half  of  the  year 
and  employment  in  manufacturing  declined 
in  August  and  September.  The  civilian 
unemployment  rate  fell  to  5.4  percent  in 
September,  remaining  in  the  narrow  range 
that  has  prevailed  since  early  spring. 
Industrial  production  advanced  only  slightly 
on  balance  in  August  and  September  after  a 
sharp  increase  in  July,  while  housing 
construction  has  been  flat  in  recent  months. 
Consumer  spending  increased  substantially 
on  average  in  the  third  quarter  but  aparenUy 
slowed  in  recent  months.  Indicators  of 
business  capital  spending  suggest 
considerably  slower  expansion  in  the  third 
quarter,  following  very  rapid  growth  in  the 
first  half  of  the  year.  Preliminary  data  for  the 
nominal  U.S.  merchandise  trade  deficit  in 
August  showed  a  greater  deficit  than  in  July, 
but  the  average  for  luly-August  was  slightly 
less  than  the  second-quarter  rate.  The  latest 
information  on  prices  and  wages  suggests 
little  if  any  change  from  recent  trends. 

Interest  rates  in  long-term  debt  markets 
have  declined  a  little  further  since  the 
Committee  meeting  on  September  20,  while 
rates  in  short-term  markets  have  edged 
higher.  The  trade-weighted  foreign  exchange 
value  of  the  dollar  in  terms  of  the  other  G-10 
currencies  declined  appreciably  over  the 
intermeeting  period  from  the  high  level  of  last 
summer. 

Expansion  of  M2  has  slowed  considerably 
in  recent  months;  growth  of  M3  moderated  in 
August  and  September  but  appears  to  have 
strengthened  somewhat  in  October.  Thus  far 
this  year,  M2  has  grown  at  a  rate  somewhat 
below,  and  M3  at  a  rate  somewhat  above,  the 


■  Copies  of  the  record  of  policy  actions  of  the 
Committee  for  the  meeting  of  November  1, 1968,  are 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System.  Washington.  DC 
20561. 


midpoint  of  the  ranges  established  by  the 
Committee  for  1988.  Ml  has  increased  only 
slightly  on  balance  in  recent  months  after 
registering  relatively  strong  growth  in  June 
and  July.  Expansion  of  total  domestic 
nonflnancial  debt  for  the  year  thus  far 
appears  to  be  at  a  pace  somewhat  below  that 
in  1987. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  over  time,  promote 
growth  in  output  on  a  sustainable  basis,  and 
contribute  to  an  improved  pattern  of 
international  transactions.  In  furtherance  of 
these  objectives,  the  Committee  at  its  meeting 
in  late  June  reaffirmed  the  ranges  it  had 
established  in  February  for  growth  of  4  to  8 
percent  for  both  M2  and  M3,  measured  from 
the  fourth  quarter  of  1987  to  the  fourth 
quarter  of  1988.  The  monitoring  range  for 
growth  of  total  domestic  nonflnancial  debt 
was  also  maintained  at  7  to  11  percent  for  the 
year. 

For  1989.  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of  1988  to 
the  fourth  quarter  of  1989,  of  3  to  7  percent  for 
M2  and  3^4  to  7  Vi  percent  for  M3.  The 
Committee  set  the  associated  monitoring 
range  for  growth  of  total  domestic 
nonflnancial  debt  at  6Mi  to  lOVt  percent.  It 
was  understood  that  all  these  ranges  were 
provisional  and  that  they  would  be  reviewed 
in  early  1989  in  the  light  of  intervening 
developments. 

With  respect  to  Ml,  the  Committe 
reaffirmed  its  decision  in  February  not  to 
establish  a  specific  target  for  1988  and  also 
decided  not  to  set  a  tentative  range  for  1989. 
The  behavior  of  this  aggregate  will  continue 
to  be  evaluated  in  the  light  of  movements  in 
its  velocity,  developments  in  the  economy 
and  financial  markets,  and  the  nature  of 
emerging  price  pressures. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  Taking  account  of 
indications  of  inflationary  pressures,  the 
strength  of  the  business  expansion,  the 
behavior  of  the  monetary  aggregates,  and 
developments  in  foreign  exchange  and 
domestic  financial  markets,  somewhat 
greater  reserve  restraint  would,  o^lightly 
lesser  reserve  restraint  might,  be  a%eptable 
in  the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  growth  of  M2  and  M3  over 
the  period  from  September  through  December 
at  annual  rates  of  about  ZVt  and  6  percent 
respectively.  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  conditions  during  the  period  before 
the  next  meeting  are  likely  to  be  associated 
with  a  federal  funds  rate  persistently  outside 
a  range  of  6  to  10  percent. 

By  order  of  the  Federal  Open  Market 
Committee,  December  22, 1988. 
Normand  Bemaid, 

Assistant  Secretary  Federal  Open  Market 
Committee. 
[FR  Doc.  88-30032  Filed  12-29-88:  8:45  am] 

■tLUNQ  COOC  SaiS-OI-M 


Chang*  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Arlen  H. 
Andeison 

The  notiflcant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C, 
1817(j)(7}) 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  13, 1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  Arlen  H.  Andeison,  and  Arlen  H. 
Andeison  Family  Trust,  Beverly  Hills, 
California;  to  acquire  3.0  percent  of  the 
voting  shares  of  BKLA  Bancorp,  Inc., 
West  Hollywood,  California,  and 
thereby  immediately  acquire  Bank  of 
Los  Angeles,  Los  Angeles,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1988. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-30030  Filed  12-29-88:  8:45  am] 

MLUNQ  CODE  621(M>1-M 


Antrim  Financial  Corp.,  et  at; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
^written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
20, 1989. 

A.Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Antrim  Financial  Corporation, 
Mancelona,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  First  of 
America  Bank-Grand  Traverse,  National 
Association,  Traverse  City,  Michigan. 

2.  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  Antrim 
Financial  Corporation,  Mancelona, 
Michigan,  and  thereby  indirectly  acquire 
Antrim  County  State  Bank,  Mancelona, 
Michigan. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Napa  Valley  Bancorp,  Napa, 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Suisun  Valley  Bank, 
Fairfield,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-30031  Filed  12-29-88;  8:45  am) 

MLUNQ  CODE  S210-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OM6  since  the 
last  list  was  published  on  December  23. 
1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 


1.  Premarket  Notification  Submission 
(510(k)),  Subpart  E-0910-0120— 
Manufacturers  wishing  to  distribute  new 
or  changed  medical  devices  must  submit 
a  premarket  notification  to  FSA  90  days 
before  marketing.  FDA  reviews  the 
notification  and  determines  whether  the 
product  is  substantially  equivalent  to  a 
preamendments  device.  Tliose  which 
are  equivalent  may  be  marketed 
immediately,  and  those  which  are  not 
may  not  be  marketed  without  further 
evaluation.  Respondents:  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations:  Number  of  Respondents: 
5,000:  Number  of  Responses  per 
Respondent:  1:  Average  Burden  per 
response:  15.6;  Estimated  Annual 
Burden:  78,000  hours. 

2.  Medical  Device  Conformance 
Assessment  to  Voluntary  Standards — 
NEW — ^The  conformance  assessment 
program  will  evaluate  the  extent  that 
certain  high  priority  medical  devices 
adhere  to  voluntary  standards  and  will 
assess  the  impact  of  these  on  the  safety 
and  effectiveness  of  these  devices. 
Conformance  will  be  accomplished  by 
review  and  analysis  of  information 
obtained  from  manufacturers. 
Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations;  Number  of  Resptondents: 
200:  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  4;  Estimated  Annual  Burden: 
800. 

Case-Control  Study  of  Drug  Use  and 
Syphilis— NEW— This  study  will 
investigate  to  what  extent  the 
association  between  illegal  drug  use  and 
syphilis  is  responsible  for  the  syphiUs 
increases  from  1986  and  1987.  Ten 
Sexually  Transmitted  Disease  (STD) 
clinic  sites  around  the  U.S.  will  be 
central  points  where  syphilis  patients 
will  be  asked  to  participate  as  cases. 
Controls  are  selected  from  patients  of 
the  clinics  who  do  not  have  syphilis.  240 
controls  will  also  be  selected  from 
communities  surrounding  two  of  the 
sites.  Respondents:  Individuals  and 
households;  Number  of  Respondents: 
4,680;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .288;  Estimated  Annual 
Burden:  1,350. 

4.  Product  License  Application  for  the 
Manufacture  of  Human 
Immunodeficiency  Virus  for  In- Vitro 
Diagnostic  Use — 0910-0211— This  report 
is  mandated  by  section  351  of  the  Public 
Health  Act;  The  Federal  Food,  Drug  and 
Csotmetic  Act,  sec.  502  and  505;  and 
Title  21  CFR,  Part  600— "No  license  may 
be  granted  unless  this  completed 
application  has  been  received." 
Respondents:  Businesses  or  other  for- 


BEST  COPY  AVAILABLE 
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profit  Non-proHt  institutions.  Small 
businesses  or  organizations: 


1st  information  coHeclion 

2nd  infbmwtion 

coUectnn 

RdpOflmQ: 

Recordkeeping; 

TiOe:  Product  Rcenae 

Title:  Product  license 

applicalion  lor  tlie 

application  lor  the 

manulacture  o(  human 

manufacture  of  human 

immunodeficiency 

mvTtunodeAcMncy 

vnus  for  in^vitro 

virua  lor  irvvitro 

diagnostic  use. 

(fiagnostic  use 

9. 
Number  o4  ro8pof)aee 

9. 

1. 

Average  twrden  per 

20.4. 

response  12.8. 

Total  annuai  burden: 

414.. 

OMB  Desk  Officer:  Shannah  Koss- 
McCalliun. 

Health  Caie  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-966-2068  for  copies  of  package] 

1.  Indirect  Cost  or  Medical 
Information — 0938-0457 — Hospitals  are 
required  to  submit  an  annual  report  on 
the  number  of  interns  and  residents 
furnishing  services.  This  report  will 
facilitate  final  adjustments  to  cost 
reports.  Respondents:  Businesses  or 
other  for-profit;  Number  of  Respondents: 
1,015:  Annual  Frequency  1;  Average 
Burden  per  Response:  2;  Estimated 
Annual  Burden:  2,030  hours. 

2.  Attending  Physicians  Certification 
of  Medical  for  Home  Oxygen  Therapy — 
NEW — Coverage  of  oxygen  for  use  in  a 
patient's  home  requires  that  certain 
medical  documentation  be  submitted  to 
HCFA  Carriers  to  support  the  payment 
of  claims.  The  provisions  ensiu-e 
consistent  coverage  determinations  by 
the  Medicare  carriers.  Respondents: 
Small  businesses  or  organizations 
Physicians;  Number  of  Respondents: 
600,000;  Annual  Frequency:  1:  Average 
Burden  Per  Repsonse:  25  minutes; 
Estimated  Aimual  Burden:  250,000  hours. 

Office  oS  tbe  Secretaiy 

(Call  Reports  Clearance  Officer  on 
202-245-6511  for  copies  of  package] 

1.  Survey  of  Beneficiary  Response  to 
Social  Security  Messages  Included  on 
Bank  Account  Statements — ^NEW — 
Information  on  beneficiary  responses  to 
Social  Security  messages  included  on 
bank  account  statements  is  necessary  to 
determine  the  effectiveness  of  using  this 
method  to  contact  beneficiaries'about 
Social  Security  matters  and  to  decide  on 
possible  expanded  use.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  381;  Annual  Frequency:  1; 
Average  Burden  per  Response:  10 


minutes;  Estimated  Annual  Burden:  64 
hours. 

OMB  Desk  Officer:  Shaimah  Koss- 
McCalliun. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  caUing  the 
Reports  Clearance  Officer  on  one  of  the 
following  numbers: 

PHS:  (202]  245-2100 

HCFA:  (301]  966-2088 

SSA:  (301)  965-4149 

OS:  (202)  472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch, 
New  Executive  Office  Building,  Room 
3208,  Washington.  DC  20503. 

Date:  December  27, 1968. 

James  E.  Larson. 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 

[FR  Doc.  88-30110  Filed  12-29-88;  8:45  am] 
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Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Short-Term  Clinical  Training  Grants  in 
Diagnosis  and  Treatment  of 
Depressive  Disorders 

agency:  National  Institute  of  Mental 
Health. 

action:  Notice  of  Restricted  Eligibility. 

summary:  The  National  Institute  of 
Mental  Health  (NIMH)  announces  the 
availability  of  Short-Term  Clinical 
Training  Grants  in  Diagnosis  and 
Treatment  of  Depressive  Disorders, 
MH-88-07.  These  grants  will  be  made 
under  the  authority  of  section  303,  of  the 
Public  Health  Service  Act.  42  U.S.C. 
242a,  which  authorizes  grants  for 
clinical  training. 

The  goals  of  this  program  are  to 
improve  the  knowledge  of  mental  health 
professionals  cmd  primary  care 
physicians  regarding  the  diagnosis  and 
treatnlent  of  clinical  depression  by 
promoting  continuing  education  for  such 
professionals,  particularly  in  rural  or 
other  imderserved  areas.  Each  grantee 
will  be  required  to  provide  training  for  a 
maximum  of  five  days  duration  at  each 
of  the  six  different  sites.  The  training  is 
intended  to  provide  health  professionals 
with  a  didactic  and  experiential 
program  that  will  increase  their  capacity 
to  recognize,  diagnose,  and  treat  clinical 
depression  effectively.  Training  must 
include  major  research  findings  on 


psychosocial  and  pharmacological 
aspects  of  treatment. 

In  fiscal  year  1989,  NIMH  will  fund 
approximately  4  grants  at  a  maximimi  of 
$100,000  per  grant  (direct  and  indirect 
costs).  Each  grant  will  be  for  a  twelve 
month  period,  with  a  maximum  of  three 
years  support. 

NIMH  is  limiting  potential  applicants 
under  this  announcement  to  university- 
based  departments  of  psychology 
offering  doctoral  training  in  clinical 
psychology,  or  a  school  of  professional 
psychology  with  appropriate 
accreditation  for  doctoral  training  in 
clinical  psychology:  college  or  university 
schools  of  nursing  which  offer  graduate 
programs  in  psychiatric  nursing; 
graduate  schools  of  social  work; 
departments  of  psychiatry  in,  or 
associated  with,  schools  of  medicine  or 
free  standing  mental  health  institutions 
with  an  approved  psychiatric  residency 
program  and;  schools  of  medicine.  The 
reasons  for  limitation  of  eligibility  to 
academic  departments  are  threefold: 
First,  such  departments  are  experienced 
in  the  provision  of  continuing  education, 
and  are  able  to  develop  outreach 
programs  focused  on  the  needs  of 
specific  target  audiences.  Second,  they 
are  able  to  utilize  multidisciplinary 
faculty  which  models  desirable 
professional  working  relationships,  and 
third,  they  have  experience  in 
implementing  training  that  is  based  on 
sotmd  research  and  clinical  knowledge. 

For  additional  program  guidance, 
potential  applicants  should  contact: 
Harold  Goldstein,  Ph.D.,  Director  of 

Training 
or 

Ms.  Joyce  B.  Lazar,  Director,  Depression 
Awareness,  Recognition,  and 
Treatment  Program  (D/ART) 

National  Institute  of  Mental  Health,  5600 
Fishers  Lane,  Room  14-105,  Rockville, 
Md.  20857.  Telephone:  (301)  443-4140 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
13.244. 

Frederick  K.  Goodwin, 
Administrator.  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 
(FR  Doc  88-30061  Hied  12-2&-88:  8:45  am] 
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ADAMHA  Small  Instrumentation 
Program 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 

AcnON:  Notice  of  Limited  Competition. 

summary:  The  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 


(ADAMHA)  is  announcing  the 
establishment  of  an  ADAMHA  Small 
Instrumentation  Program.  This  grant 
program  was  authorized  by  section 
501(m]  of  the  Public  Health  Service  Act. 
as  amended,  in  response  to  findings  that 
much  of  the  research  instrumentation  in 
the  Nation's  principal  universities  is 
either  obsolete  or  poorly  maintained. 
These  findings  identified  the  need  for 
upgrading  equipment  currently  in  use. 
lite  most  significant  need  was  for 
relatively  low-cost  pieces  of  equipment. 
The  purpose  of  the  program  is  to  help 
fund  items  of  equipment  which  are 
difficult  to  justify  within  the  context  of 
an  individual  research  project,  but 
which  will  upgrade  the  institution's 
research  infrastructure. 

Eligible  institutions  or  institutional 
components  are  those  that  had,  in  FY 
1988.  three  or  more  active  ADAMHA 
research  grants  (types  ROl.  R23,  R29,  or 
R37)  or  cooperative  agreements  (types 
UOl  or  UlO)  totaling  at  least  $640,000  in 
direct  costs.  Competition  is  being  limited 
as  stated  above  to  ensure  that  the 
equipment  will  be  provided  to  the  most 
research-intensive  institutions. 

The  equipment  requested  must  be 
available  for  use  by  more  than  one 
project  either  currently  or  in  the  future. 
The  primary  user(8)  of  the  equipment 
must  be  one  or  more  principal 
investigators  of  active  ADAMHA- 
supported  research  grants.  The  total 
purchase  price  of  a  requested  piece  of 
equipment  may  not  be  less  than  $5,000 
or  more  than  $100,000,  regardless  of 
source  of  support.  The  program  will 
provide  awards  which  will  range  itom 
$20,000  to  $60,000.  One-year  awards  will 
be  made.  A  Catalog  of  Federal  Domestic 
Assistance  number  is  being  obtained  for 
this  program. 

Additional  information  may  be 
obtained  from: 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism 

Dr.  Louise  Hsu,  Division  of  Basic 
Research,  NIAAA.  Room  14C-20,  (301) 
443-4223. 

National  Institute  on  Drug  Abuse 

Dr.  Stephen  Szara,  Division  of 
Preclinical  Research,  NIDA,  Room  lOA- 
31,  (301)  443-6300. 

National  Institute  of  Mental  Health 

Mr.  James  Moynihan.  Division  of  Basic 
Sciences.  NIMH,  Room  11-95,  (301) 
443-3107. 

Dr.  Leonard  Lash,  Division  of  Clinical 
Research,  NIMH,  Room  10-95,  (301) 
443-3264. 

Dr.  Kenneth  Lutterman,  Division  of 
Biometry  and  Applied  Sciences, 
NIMH,  Room  18C-26,  (301)  443-3685. 


The  mailing  address  for  the  above 
individuals  is:  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 
Joseph  R.  Leone. 

Associate  Administrator  for  Management, 

ADAMHA. 

(FR  Doc.  88-^0062  Filed  12-29-88;  8:45  am] 
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Office  of  Human  Development 
Services 

Child  Abuse  and  Neglect  Prevention 
and  Treatment;  Proposed  Research 
and  Demonstration  Priorities  for  Hscal 
Year  1989 

agency:  Office  of  Human  Development 
Services  (OHDS).  Department  of  Health 
and  Human  Services  PHHS). 
action:  Notice  of  Proposed  Fiscal  Year 
1989  Child  Abuse  and  Neglect  Research 
and  Demonstration  Priorities  for  the 
Office  of  Himian  Development  Services. 

summary:  This  notice  identifies 
proposed  priurilies  for  research 
programs  related  to  the  causes, 
prevention,  identification  and  treatment 
of  child  abuse  and  neglect  and  for 
demonstration  or  service  programs  and 
projects  designed  to  prevent  identify 
and  treat  child  abuse  and  neglect. 
Comments  on  these  priorities  and 
suggestions  for  other  topics  are  invited. 
The  actual  solicitation  of  grant 
applications  will  be  published 
separately,  at  a  later  date  in  the  Federal 
Register.  No  proposals,  concept  papers 
or  other  forms  of  application  should  be 
submitted  at  this  time. 

Section  e(a)2(B)  of  tiie  Child  Abuse 
Prevention  and  Treatment  Act  of  1988 
requires  the  Department  to  pubUsh 
proposed  priorities  for  research  and 
demonstration  activities  for  the  purpose 
of  soliciting  comments  from  individuals 
knowledgeable  in  the  field  of  prevention 
and  treatment  of  child  abuse  and 
neglect.  Final  priorities  selected  will 
reflect  the  expertise  and 
reconmiendations  received  from  the 
field  in  response  to  this  notice. 
DATE:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  February  28. 1989. 
ADDRESS:  Comments  shall  be  sent  to: 
Commissioner,  Administration  for 
Children,  Youth  and  Families,  Attention: 
National  Center  on  Child  Abuse  and 
Neglect,  P.O.  Box  1182,  Washington.  DC 
20013  (202)  245-2859. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN)  is  located  in  the 
Children's  Bureau  within  the 


Administration  for  Children,  Youth  and 
Families. 

NCCAN  conducts  activities  designed 
to  assist  and  enhance  national.  State 
and  community  efforts  to  prevent 
identify  and  treat  child  abuse  and 
neglect.  These  activities  include: 
Conducting  research  and 
demonstrations;  supporting  service 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  providing  grants  to 
eligible  States  for  strengthening  and 
improving  child  protective  service 
programs;  and  coordinating  Federal 
activities  related  to  child  abuse  and 
neglect  through  an  Advisory  Board  on 
Child  Abuse  and  Neglect  and  an 
Interagency  Task  Force  on  Child  Abuse 
and  Neglect  composed  of  Federal 
agencies. 

The  Child  Abuse  Prevention, 
Adoption,  and  Family  Services  Act  of 
1988  (Pub.  L  100-294)  amended  die 
Child  Abuse  Prevention  and  Treatment 
Act  (the  Act).  Pursuant  to  section 
6(a)2(B)  of  the  Act  this  notice  identifies 
proposed  priorities  for  research  on  the 
causes,  prevention,  identification  and 
treatment  of  child  abuse  and  neglect  and 
on  demonstration  or  service  programs 
and  projects  designed  to  prevent 
identify,  and  treat  child  abuse  and 
neglect.  The  demonstration  and  service 
projects  include  priorities  for  training, 
innovative  programs  and  other  projects 
which  show  promise  for  addressing 
these  issues. 

Fourteen  research  priorities  are 
proposed  as  well  as  two  research 
symposia.  Seven  demonstration  or 
service  projects  are  proposed  as  well  as 
one  demonstration  symposium.  Final 
priorities  selected  for  child  abuse  and 
neglect  efforts  for  fiscal  year  (FY)  1989 
will  be  supported  either  by  grant  or 
contract.  Aimouncement  of  the  final 
discretionary  grant  priorities  will  be 
published  in  the  Federal  Register. 

In  addition  to  projects  funded  under 
priority  areas  selected  as  a  result  of  this 
announcement  in  FY  1989  NCCAN 
intends  to  continue  the  Clearinghouse 
on  Child  Abuse  and  Neglect  Information 
and  the  National  Information 
Clearinghouse  for  Infants  with 
Disabilities  and  Life  Threatening 
Conditions,  and  to  support  development 
of  a  system  for  collecting  data  &t>m 
official  State  reports  on  child  abuse  and 
neglect  Four  special  studies  mandated 
by  Pub.  L  10O-294  will  also  be 
supported:  (1)  Child  Abuse  and 
Disability — the  incidence  of  and 
relationship  between  child  abuse  and 
neglect  and  children  with  handicapping 
conditions;  (2)  Child  Abuse  and 
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Alcoholic  Familiefl — the  incidence  of 
and  relationship  between  child  abuse 
and  neglect  and  familial  alcohoUsm;  (3) 
Study  of  Guardians  Ad  Litem — State 
data  related  to  models  of  legal 
representation  utilized  for  dhildren  in 
abuse  and  neglect  cases  and  their 
effectiveness;  and  (4)  High  Risk  Study — 
identiHcation  of  underserved  and/or 
unserved  groups  and  the  incidence  of 
child  abuse  and  neglect  within  these 
populations. 

NCCAN  also  intends  to  support  a 
competitively  awarded  project  to  plan 
and  administer  the  ninth  National 
Conference  on  Child  Abuse  and  Neglect, 
which  will  take  place  in  1991. 

n.  Recent  Research  and  Demonstration 
Topics 

Research  and  demonstration  projects 
supported  by  NCCAN  in  fiscal  years 
1987  and  1988  have  addressed  the 
following  topics: 

NCCAN  Priority  Areas  Funded  in  FY 
1987 

•  Models  to  Assist  Teenage  Parents 
on  Preventing  Child  Abuse  and  Neglect. 

•  Chronic  Neglect  of  Children. 

•  Training  of  Foster  Parents  to  Deal 
with  Sexually  Abused  Children. 

•  Improving  Protective  Services 
Administration  and  Performance. 

•  Coordination  of  Court  Actions  on 
Child  Abuse  and  Neglect  Cases. 

•  Improving  Child  Protective  Services 
on  Indian  Reservations. 

•  Prevention  of  Abuse  and  Neglect  in 
Infants  of  Chemically  Dependent 
Mothers. 

•  Risk  Assessment  Systems  Utilized 
by  Child  Protective  Services  in  the 
Decision-Making  Process. 

•  Abused  and  Neglected  Children 
Involved  in  Court  Actions. 

•  Methods  Used  in  Interviewing  Child 
Victims. 

•  Removal  of  the  Perpetrator  Versus 
Removal  of  the  Victim  from  the  Home: 
Effects  on  the  Victim  and  the  Family. 

•  The  Relationship  of  Child 
Maltreatment  to  Childrens'  Social  and 
Emotional  Development  and  School 
Performance. 

•  Assessing  the  Impact  of  Child 
Abuse  and  Neglect  on  Victims. 

•  Effectiveness  of  Child  Abuse  and 
Neglect  Prevention  Programs. 

•  Child  Abuse  and  Neglect 
Interdisciplinary  Training. 

NCCAN  Priority  Areas  Funded  in  FY 
1988 

•  Advocates  for  Children  in  Criminal 
Court  Proceedings. 

•  Prevention  of  Serious  or  Fatal 
Maltreatment. 


•  Minority  Organizations  Assisting  in 
Combating  Child  Abuse  and  Neglect. 

•  Public/Private  Partnerships  to 
Combat  Child  Abuse  and  Neglect. 

•  Child  Sexual  Abuse  Curricula 
Adapted  for  use  by  Native  Americans. 

•  Treatment  Approaches  for  Intra- 
Familial  Child  Sexual  Abuse. 

•  Diagnosing  and  Treating  Chronic 
Neglect. 

•  Child  Fatalities  Resulting  from 
Child  Abuse  and  Neglect. 

•  Impact  of  Investigations  on  Families 
where  Child  Abuse  and  Neglect  was  Not 
Substantiated. 

•  Relationship  Between  Child  Abuse 
and  Teenage  Pregnancy. 

•  Field  Initiated  Research  on  Child 
Abuse  and  Neglect 

Because  the  project  periods  for  many 
of  the  grants  funded  to  address  these 
topics  may  extend  for  two  or  three 
years,  the  above  subject  areas,  with  two 
exceptions,  are  not  being  considered  for 
repetition  or  further  elaboration  in  FY 
1989.  The  two  exceptions  are:  (1)  Child 
Sexual  Abuse  Curricula  Adapted  for 
Use  by  Native  American  Populations, 
which  is  being  republished  with  a 
broader  category  of  eligible  applicants, 
and  (2)  Field  Initiated  Research  on  Child 
Abuse  and  Neglect,  which  is  being 
repeated. 

In  addition,  although  NCCAN 
published  a  priority  area  for  conducting 
a  planning  project  for  a  Longitudinal 
Study  on  Child  Abuse  and  Neglect  in  FY 
1988,  the  proposals  submitted  lacked 
strong  methodological  approaches  and 
sought  data  from  too  limited  a  number 
of  sites.  Therefore,  no  projects  were 
funded  in  this  area  in  FY  1988,  and  a 
new  priority  area  for  Longitudinal 
Studies  will  be  included  as  an  FY  1989 
priority  area. 

III.  Proposed  Child  Abuse  and  Neglect 
Research  and  Demonstration  Priorities 
for  FY  1989 

OHDS  solicits  specific  comments  and 
suggestions  concerning  each  of  the 
proposed  priorities  for  FY  1989 
described  below.  We  also  solicit 
suggestions  for  topics  not  covered  in  this 
announcement,  but  which  are  timely  and 
relate  to  specific  needs  in  the  field  of 
child  abuse  and  neglect.  Any 
suggestions  of  new  topics  should  keep  in 
mind  the  issues  already  being  addressed 
in  current  projects,  as  listed  above,  and 
build  on  the  current  base  of  knowledge 
in  child  abuse  and  neglect  and  its 
prevention,  identification  and  treatment. 
Proposed  research  and  demonstration 
priorities  should  benefit  the  field  and 
lead  to  improved  services  for  children 
and  families. 

One  half  of  the  funds  available  for 
discretionary  research  and 


demonstration  grants  will  be  made 
available  for  a  broad  range  of  activities 
pertaining  to  prevention  of  child  abuse 
and  neglect. 

No  acknowledgement  will  be  made  of 
the  comments  in  response  to  this  notice, 
but  all  comments  received  by  the 
deadline  will  be  considered  in  preparing 
the  final  funding  priorities  in  child  abuse 
and  neglect  activities  for  FY  1989. 
Copies  of  the  final  program 
announcement  will  be  sent  to  all 
persons  who  comment  on  these 
proposed  priorities. 

A.  Proposed  Research  Priorities 

NCCAN  conducted  three  Research 
Symposia  in  FY  1988  on  the  topics  of 
child  neglect,  sexual  abuse  and  systems 
issues  at  the  community  level. 
Approximately  24  specific  research 
priority  areas  were  recommended  by 
participants  in  these  symposia.  Fourteen 
of  these  priorities  are  being  published 
here  for  comment.  Where  the  symposia 
participants  described  specific 
techniques  or  methodologies  which  they 
believed  were  germane  to  their 
recommendations,  such  techniques  and 
methodologies  are  included. 
Respondents  are  encouraged  to 
comment  on  the  content  as  well  as  to 
suggest  time  periods  and 
recommendations  for  prioritization  of 
these  issues,  since  it  will  not  be  feasible 
to  include  all  of  these  priorities  in  the  FY 
1989  solicitation  announcement  in  the 
Federal  Renter. 

1.  Research  Priorities  for  Soliciting 
Discrete  Projects 

a.  Intervening  Variables  That 
Moderate  the  Influence  of  Child  Neglect 
on  the  Child.  It  is  important  to 
understand  the  factors  in  the  child,  the 
family  system  and  the  environment  that 
help  to  explain  differences  in 
functioning,  or  mastery  of  age- 
appropriate  tasks  and  social 
relationships.  Proposals  should  focusd 
on  one  or  more  age  levels,  using  cross- 
sectional  and/or  longitudinal  designs 
and  have  a  theoretical  base  and 
outcomes  that  relate  to  hypotheses 
generated  by  the  theory.  Alternative 
models  can  be  tested. 

Research  issues  to  be  addressed 
include  the  development  of  parental 
competence  in  child  nurturing  and  the 
effects  of  different  types  of  neglect  as 
follows: 

•  What  are  the  components  of 
parental  competence  and  how  does 
parental  competence  develop?  What  is 
the  relationship  between  particular 
aspects  (or  models)  of  parental 
competence  and  the  recovery  of  children 
and  families  from  child  neglect'' 
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•  How  do  different  types  of  neglect 
differentially  affect  children?  Do  these 
effects  vary  by  children's  age,  sex  and 
birth  order,  and/or  other 
characteristics? 

b.  Family  Functioning.  Within  the 
framework  of  families  as  systems,  there 
are  several  tasks  or  functions  that  all 
families  should  perform  to  meet  the 
basic  needs  of  individual  family 
members,  for  example:  Economic 
support,  parenting  function,  and  social 
control.  Although  general  information  is 
available  about  types  of  neglect  in 
families,  there  is  little  information  about 
the  ways  that  neglectful  families 
function  in  comparison  with  non- 
neglectful  families.  There  are  many 
issues  that  need  to  be  researched  within 
the  family  framework  to  enhance  an 
understanding  of  neglectful  families  and 
provide  more  information  for  prevention 
and  intervention  strategies.  There  are 
also  many  methodological  issues  which 
should  be  addressed  in  developing 
research  proposals,  including  the  use  of 
clear  and  relevant  operational 
definitions  and  addressing  potentially 
compounding  factors  in  sampling  and/or 
analysis,  such  as  socioeconomic  status 
and  ethnicity. 

Research  questions  proposed  in  this 
area  are: 

•  Can  distinguishable  differences  in 
functioning  be  identified  between 
neglectful  and  non-neglectful  families? 

•  What  are  the  characteristics  of  the 
men  in  neglectful  vs.  non-neglectfui 
families?  What  functions  do  they  serve 
in  the  family,  and  how  do  they  impact 
on  family  functioning? 

•  What  is  the  impact  of  mental  health 
problems  and/or  all  forms  of  substance 
abuse  on  family  functioning  and 
neglectful  families? 

•  Can  minimal  levels  of  performance 
be  identified  that  define  at  what  point 
families  begin  to  neglect? 

c.  Community-Based  Prevention  of 
Child  MaltreatmenL  A  number  of 
prevention  strategies  have  been  utilized 
and  there  is  the  need  to  examine  the 
knowledge  and  experience  of  the  field  to 
date.  Research  in  this  area  should 
include  a  three-part  literature  review 
and  evaluation  of  approaches  to  ongoing 
community-based  prevention  of  child 
maltreatment,  as  follows: 

•  Review  and  analyze  literature  and 
materials  on  the  development  of 
community  prevention  programs  for 
child  abuse  and  neglect  and  other  fields 
with  respect  to  the  following  issues: 
Community  planning  and  development 
planning  models,  effective  fund-raising, 
and  types  of  community  leadership. 

•  Identify  and  classify  existing 
community-based  prevention  programs, 
including  those  developed  under 


Children's  Trust  Funds  and  Challenge 
Grants.  The  study  should  attempt  to 
measure  the  program's  relative 
effectiveness,  the  area  of  the  State 
covered,  funding  sources,  groups 
targeted,  and  other  factors. 

•  Synthesize  materials  and  findings  in 
a  manual  (and/or  dissemination  modes) 
on  how  to  plan.  fund,  initiate,  implement 
and  maintain  community- wide 
prevention  programs,  with  emphasis  on 
empirical  findings  on  ways  of  producing 
change. 

d.  Joint  Police/Child  Protective 
Services  Investigations  of  Complaints  of 
Child  Maltreatment.  Child  protective 
service  agencies  and  law  enforcement 
agencies  have  differing  responsibilities 
related  to  the  investigation  of  child 
maltreatment  cases.  There  is  very  litde 
guidance  or  objective  knowledge  about 
how  these  two  agencies  can  work 
together  to  improve  outcomes  for 
children  and  their  families. 

Tlie  research  should  include  a  review 
of  the  literature  to  determine  the  state- 
of-the-art.  The  study  should  be  designed 
to  address  such  questions  as:  Are  joint 
investigations  effective?  If  so.  for  which 
types  of  cases?  What  are  the  case  or 
system  factors  that  trigger  joint 
investigations? 

The  study  should  further  compare 
outcomes  of  those  cases  using  police/ 
social  worker  teams  with  matdied  cases 
using  single  agency  investigation  to 
answer  the  following  questions: 

•  Which  cases  involved  more 
successful  prosecutions  and/or 
reimifications? 

•  Did  the  use  of  joint  teams  require 
fewer  interviews? 

•  Was  there  a  reduction  in  the  length 
of  time  required  for  system  decisions 
about  placement,  prosecution,  or  family 
reunification? 

•  What  are  the  police/social  worker 
-team  and  client  perceptions  of  the  joint 

investigation  process? 

•  When  joint  investigative  teams  are 
used,  are  there  different  outcomes 
depending  on  the  type  of  abuse? 

e.  Prosecution  of  Child  Maltreatment 
Cases.  Little  data  have  been  aggregated 
regarding  the  number,  type  and 
outcomes  of  judicial  handling  of  child 
abuse  cases.  NCCAN  is  interested  in 
approaching  this  informational  need  by 
proposing  the  following  research 
questions  related  to  sexual  abuse, 
physical  abuse,  and  neglect  by  level  of 
risk.  An  experimental  or  quasi- 
experimental  design  is  recommended 
using  cases  matched  by  type  of  abuse, 
age  of  child,  family  composition,  and 
severity  of  injury. 

•  What  kinds  of  cases  are  referred  for 
prosecution? 


•  How  does  early  prosecutorial 
involvement  affect  conviction  or 
reunification  rates? 

•  How  does  the  composition  of  a 
multidisciplinary  team  affect 
prosecutorial  decision  making? 

•  How  can  multidisciplinary  teams  be 
managed  to  maximize  interagency 
communication  between  child  protective 
services  and  criminal  justice  systems? 

f.  Risk  Assessment.  Considerable 
resources  have  been  diverted  in  many 
States  to  ttie  use  of  risk  assessment  as  a 
tool  for  helping  agencies  to  set  priorities 
for  investigation  of  reports  of  child 
abuse  and  neglect  to  measure  and 
evaluate  the  results  of  the  investigation, 
and  to  determine  intervention  priorities. 
The  following  additional  efforts  are 
proposed  to  address  this  priority  area: 

•  Conduct  additional  validity  studies 
to  determine  whether  risk  factors  are 
actually  predictive  of  likely  future  harm. 

•  Develop  audience-specific 
syntheses  of  current  research  on  risk   . 
assessment  and  treatment  services. 
Audiences  would  include  judges,  the 
legal  profession,  schools,  medical 
professions,  counseling  services,  and 
others.  The  project  would  develop  a 
systematic  mechanism  to  disseminate 
information  in  pilot  communities.  This 
component  would  include  pre-  and  post- 
data  collection  to  determine  whether 
there  was  a  shift  in  practices  based  on 
the  information. 

•  Identify  the  effectiveness  of  risk 
models  at  different  decision  points  in 
the  system;  for  example,  relevant  risk 
factors  at  intake  vs.  predictive  factors 
after  investigation. 

g.  Judicial  Review  Process.  Needy, 
abused  and  neglected  children  who  are 
placed  in  foster  care  as  a  protective 
measure  are  thereafter  also  covered  by 
the  provisions  of  the  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980,  Pub.  L  96-272,  which  has  a  goal  of 
permanency  for  the  child  either  through 
rehabilitation  of  the  child's  own  home  or 
through  an  alternative  placement 

Public  Law  96-272  requires  periodic 
judicial  review  of  foster  care  cases  to 
insure  that  goals  are  met  in  a  timely 
manner.  Research  is  needed  to 
determine  how  these  judicial  reviews 
are  being  conducted  in  various 
jurisdictions  and  how  this  review 
process  specifically  addresses  and 
contributes  to  treatment  and 
rehabilitation  of  abusive  and/or 
neglecting  families,,  including  support  of 
these  children  in  foster  care.  Questions 
to  be  addressed  include: 

•  How  do  States  and  jurisdictions 
implement  the  judicial  review  process 
and  how  are  the  child  abuse  and  neglect 
issues  considered  in  this  process  (e.g.. 
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how  are  the  frequency  of  the  review, 
sources  of  data  for  the  review,  and 
progress  towards  goals  affected  by  the 
type  and  severity  of  the  incident  of  child 
abuse  and  neglect)? 

•  What  are  the  outcomes  of  judicial 
reviews  for  abused  and  neglected 
children  (e.g.,  redirection  of  services, 
increased  monitoring,  additional  legal 
sanctions,  reduced  recidivism,  length  of 
foster  care,  proportion  returned  home  or 
freed  for  adoption,  etc.)? 

•  What  are  the  relationships  among 
various  types  of  reviews  (e.g.,  judicial, 
administrative,  and  citizen)  and  which 
approach  is  more  effective  in  serving 
abused  and  neglected  children? 

h.  Effectiveness  of  Child  Protective 
Services  Intervention.  While  some 
efforts  have  been  made  to  study  the 
effectiveness  of  various  Child  I'rotective 
Services  (CPS)  interventions,  there  is  a 
need  to  better  classify  areas  of  family 
dysfunction,  the  types  of  interventions 
used,  and  the  variety  of  outcome 
measures  appropriate  for  evaluation 
research  in  tfiis  field.  The  purpose  of 
these  new  classification  schemes  should 
be  to  identify  effective  interventions  for 
specific  problem  areas. 

This  multiyear  priority  area  will 
require  several  studies  over  time.  The 
studies  should  proceed  sequentially 
(those  in  the  last  area  depend  on  the 
successful  completion  of  the  previous 
three)  as  follows: 

(i)  Classification  of  Areas  of 
Dysfunction 

This  study  should  review  the 
literature  and  current  research  to 
develop  and  validate  a  classification 
system  of  the  types  of  family  and 
individual  problems  typical  of  the  CPS 
referrals  and  caseloads.  Accepted 
statistical  techniques  should  be  used  on 
at  least  two  separate  populations.  It  may 
be  necessary  to  conduct  several  small 
studies  in  different  geographic  locations, 
using  similar  classification  systems,  to 
validate  the  findings  for  various 
populations. 

(ii)  Classification  of  Intervention 
Systems 

This  study  should  examine  various 
techniques  in  use  in  CPS  and  develop  a 
classification  system  for  interventions  to 
be  used  in  future  research.  This  system 
should  also  include  information 
regarding  the  potential  impacts  of  the 
various  interventions. 

(iii)  Identification  of  Outcome  Measures 

This  study  should  relate  the  goals  of 
specific  interventions  to  observable  and 
measurable  case  or  individual 
outcomes.  While  the  measures 
considered  appropriate  will  vary 


depending  on  the  service  goals  defined, 
it  would  be  useful  to  define  a  basic  set 
of  outcome  measures  consistenUy 
collected  on  all  interventions.  This  study 
would  be  critical  in  that  it  links  the 
client  and  intervention  classification 
systems  developed  in  research  areas  (i) 
and  (ii)  to  valid  measures.  The  selection 
of  measures  should  be  based  on  a 
review  of  available  literature, 
assessment  tools,  and  interviews  with 
CPS  workers. 

(iv)  Evaluation  of  Effectiveness  of 
Intervention 

Using  the  classification  systems  and 
outcome  measures  resulting  from  the 
three  research  areas  outlined  above, 
several  studies  should  be  developed  to 
evaluate  the  effectiveness  of  different 
types  of  interventions  for  various 
populations  and  problem  types.  While 
each  investigator  may  have  an  idea  of 
specific  issues  to  be  examined,  all 
should  agree  to  use  at  least  a  minimal 
list  of  variables  and  measures  derived 
from  previous  research.  Preference 
should  be  given  to  experimental  or 
quasi-experimental  designs  where  there 
is  some  ability  to  control  the 
inter\'ention  system  on  some  known 
purity  of  techniques  in  already  existing 
systems. 

i.  Peer  and  Sibling  Sexual  Abuse. 
Data  suggest  that  peer  and  sibling 
sexual  abuse  may  be  a  substantial 
component  of  the  total  child 
victimization  problem.  This  study  would 
determine  the  prevalence  and 
characteristics  of  peer  and  sibling 
abuse.  In  particular,  the  following 
indicators  need  to  be  addressed: 

•  Scope  of  victimization; 

•  Sex  of  victim; 

•  Sex  of  offender 

•  Relationship  between  victim  and 
offender  and 

•  Cultural  variables. 

In  addition,  this  study  would  need  to 
explore: 

•  How  does  this  type  of  abuse 
differentiate  itself  from  normal  sibling 
and  peer  social  interaction? 

•  Are  either  victim  or  offender 
involved  in  other  abusive  family 
contexts? 

•  Are  the  offenders  also  in  victim 
roles  as  well? 

j.  Impact  of  Treatment  Approaches  for 
Intra-familial  Child  Sexual  Abuse. 
There  are  little  objective  data  on  the  use 
of  incarceration  and  diversion  programs 
for  cases  of  intra-familial  sexual  abuse 
and  how  treatment  approaches  can  be 
used  effectively  with  these  programs  to 
improve  the  outcomes  for  children  and 
families.  This  priority  proposes  to 
conduct  a  comparative  multi-site  study 


on  intra-familial  sexual  abuse  that 
would  include: 

•  Incarceration — without  treatment: 

•  Incarceration — with  treatment; 

•  Diversion  program — pre-trial  and 
post-trial:  and 

•  No  formal  intervention  program 
The  study  should  focus  on  the 

outcome  indicators  for  victim,  offender, 
and  family  unit.  In  particular,  the 
outcomes  need  to  address  recidivism, 
cost  of  the  program,  and  victim  and 
family  functioning.  An  advisory 
committee,  to  include  juvenile/family 
court  judges  and  women's  groups  as 
well  as  appropriate  professionals,  is 
recommended.  The  purpose  of  this  study 
would  be  to  provide  information  for 
decreasing  child  victimization  and 
critical  and  useful  information  for  the 
judiciary  system  to  assist  them  in 
making  effective  sentencing  decisions. 

k.  Utilizing  Results  of  Research  on 
Child  as  Witness  Projects.  NCCAN  has 
funded  several  projects  to  research 
different  interviewing  techniques  used 
with  children  who  have  been  abused.  A 
rigorous  analysis  of  this  topic  is  needed 
to  closely  examine  issues  related  to 
evidentiary  testimony;  the  use  of 
hearsay  exceptions;  and  the  validation 
of  anatomically  correct  dolls  as  an 
interviewing  technique,  especially  for 
child  victims  under  the  age  of  six. 

An  effort  is  needed  to  research  and 
interpret  the  available  data,  to 
synthesize  the  results,  and  to  propose 
strategies  for  disseminating  findings  on 
the  utility  of  different  techniques.  The 
Department  of  Justice  has  also  funded 
projects  with  a  similar  objective  and  all 
applicants  would  be  expected  to 
included  these  project  findings  in  the 
synthesis. 

1.  Status  of  Measurement 
Development  in  the  Study  of  Child 
Abuse  and  Neglect.  A  substantial  body 
of  research  knowledge  has  accumulated 
through  the  use,  development  and 
adaptation  of  an  array  of  measurement 
techniques.  There  is  die  need  for  a  state- 
of-the-art  review  of  the  measures  and 
instruments  utilized  in  studies  of  child 
abuse  and  neglect  These  measures  may 
concern  children,  their  families,  and 
communities  and  include  their 
demographic  characteristics  and 
environmental  settings:  parent-child  and 
family  interactions;  child  social- 
emotional  development  and  school 
performance;  family  strengths,  needs, 
resources,  and  stress  factors;  social  and 
economic  support  systems;  and  service 
availability  and  provision.  This  review 
of  measures  should  cover  psychometric 
properties  including  validity  and 
reliability,  the  domains  addressed  for 
the  instruments,  identification  of  any 
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gaps  and  next  steps  to  be  taken  in  their 
use,  and  adaptation  or  development  of 
new  measures. 

Anticipated  products  from  this  project 
would  consist  of  a  paper  on  the  state-of- 
the-art  on  instrument  development,  a 
directory  of  measurements/instruments 
established  as  a  computer  file  with  a 
proposed  strategy  for  ongoing 
maintenance,  a  hard  copy  reference 
directory  for  research  applications  and  a 
manual  for  practitioners,  a 
recommended  set  of  common  data 
elements  to  be  collected  across  studies 
to  enable  comparability,  and  a  library 
set  of  these  measures  and  manuals  for 
their  utilization. 

m.  Field  Initiated  Research  for  Child 
Abuse  and  Neglect.  NCCAN  is 
interested  in  supporting  new  research 
initiated  by  researchers  in  the  child 
abuse  and  neglect  field  to  carry  out  the 
legislative  responsibilities  established 
for  the  National  Center  on  Child  Abuse 
and  Neglect  by  the  Child  Abuse 
Prevention,  Adoption,  and  Family 
Services  Act  of  1988,  Pub.  L.  100-294. 
One  of  these  responsibilities  is  to 
conduct  research  on  the  causes, 
prevention,  identification  and  treatment 
of  child  abuse  and  neglect,  and  on 
appropriate  and  effective  investigative, 
administrative  and  judicial  procedures 
in  cases  of  child  abuse. 

Basic  research  in  the  behavioral  and 
social  sciences  which  contributes  to 
theory  development  is  not  within  the 
purview  of  this  announcement.  Also,  it 
is  not  intended  for  program  evaluation 
and  demonstration  projects  to  be 
included  in  this  category.  Current  issues 
having  widespread  impact  on  the  field 
of  child  abuse  and  neglect  and  on  the 
target  population  are  of  particular 
interest.  Secondary  analyses  of  data 
from  the  1986  study  of  the  national 
incidence  and  prevalence  of  child  abuse 
and  neglect  will  also  be  considered. 

n.  Longitudinal  Study.  NCCAN 
proposes  to  support  a  consortiiun  of 
longitudinal  studies  to  address  aspects 
of  the  life  course  of  families  at  risk  of 
child  maltreatment.  These  studies  are 
expected  to  contribute  to  our  knowledge 
of  the  etiology  and  ecolgy  of  child 
maltreatment  and  contribute  new 
insights  into  prevention,  treatment  and 
the  organization  of  protective  services. 

The  consortium  of  longitudinal  studies 
would  have  two  parts:  (1)  A  central 
grantee  to  oversee  methodological 
issues  and  perform  data  analyses,  and 
(2)  satellite  grantees  who  would  identify 
data  sources,  collect  data  and  turn  these 
data  over  to  NCCAN  for  analysis.  A  two 
phased  funding  approach  is  anticipated 
for  this  priority.  During  Phase  One, 
NCCAN  proposes  to  fund  a  planning 
grant  for  a  central  grantee  and  up  to 


three  planning  grants  for  satellite 
grantees.  The  central  grantee  would  be 
asked  to  provide  an  experimental 
longitudinal  study  design  which 
addresses  samplhig  and  data  analysis 
plans,  and  to  pilot  test  instruments.  The 
satellite  grantees  would  be  asked  to 
propose  the  location  of  sources  of  data, 
obtain  agreements  to  participate, 
propose  a  data  collection  procedure  and 
pilot  test  the  subjects.  They  would  have 
the  opportunity  to  develop  their  own 
special  analyses  along  with  those  about 
which  they  collaborate  with  the  centi^l 
grantee.  Subsequent  Federal  funding  for 
Phase  Two,  the  implementation  of  a 
consortium  of  longitudinal  studies, 
would  be  based  on  a  determination  of 
the  feasibiUty  of  the  total  effort. 

2.  Research  Symposia 

In  addition  to  soliciting  applications 
for  the  above  described  studies,  during 
FY  1989  NCCAN  will  continue  to 
convene  research  symposia  with 
knowledgeable  groups  of  selected 
experts  on  subject  areas  of  critical 
concern  to  the  field.  Selection  of  topics 
for  the  symposia  will  focus  on  issues  on 
which  some  research  and  demonstration 
efforts  have  occurred  but  for  which 
there  is  no  clear  direction  for  further 
development. 

The  purpose  of  the  research  symposia 
is  to  review  what  is  known  to  the  field 
which  needs  further  exploration,  and 
what  is  unknov\rn  and  needs  close 
examination. 

The  symposia  may  also  provide 
advice  on  multi-year  strategies  to 
implement  the  needed  research  .  This 
will  be  accomplished  by  bringing 
together  small  groups  of  selected 
experts  who  will  assess  the  major 
issues,  identify  trends  and  problems  in 
the  field,  and  prepare  substantive 
symposia  reports  of  publishable  quality. 

NCCAN  successfully  convened  three 
of  the  four  symposia  announced  for  FY 
1988  as  follows: 

(a)  Child  Neglect: 

(b)  Child  Sexual  Abuse; 

(c)  Child  Abuse  and  Neglect:  Systems 
Issues  at  the  Community  Level. 

In  FY  1989.  NCCAN  will  hold  the 
fourth  symposium  as  described  in  the 
proposed  priorities  for  FY  1988  on 
Intervention  Approaches  for  Child 
Maltreabnent  (FR.  Vol.  52.  No.  105. 
Tuesday  June  2. 1987,  p.  20647).  In 
addition,  one  new  research  symposium 
will  also  be  conducted  focusing  on 
Ritualistic  Abuse.  The  purpose  of  this 
symposium  will  be  to  examine  the 
knowledge  and  experience  of  the  field  in 
dealing  with  ritualistic  abuse  and  to 
determine  what  areas  of  research  should 
be  conducted  to  fully  identify  and    .  . 
understand  the  problem. 


B.  Proposed  Demonstration  and  Service 

Priorities 

In  recent  years.  NCCAN  has  funded 
numerous  demonstration  projects  on  a 
wide  range  of  subjects  relating  to  child 
abuse  and  neglect  For  fiscal  year  1989, 
NCCAN  is  interested  in  examining,  in  a 
disciplined  and  organized  fashion, 
selected  topics  of  interest  The  purpose 
of  these  proposed  demonstration  and 
service  priorities  is  to  distill  and 
disseminate  project  findings  and  the 
results  of  previously  funded  programs  so 
that  the  field  can  have  greater  access  to 
existing  information  and  resources;  and 
to  further  the  demonstration  and 
utilization  of  successful  approaches  to 
combating  child  maltreatment. 

1.  Demonstration  and  Service  Program 
Priorities  for  Soliciting  Discrete  Projects 

a.  Utilizing  Results  of  Demonstration 
Grant  Clusters.  Over  the  past  several 
years  NCCAN  has  provided  support  to 
clusters  of  grants  relating  to  a  common 
program  theme  and  purpose  in  child 
abuse  prevention  and  treatment  These 
projects  are  valuable  to  the  communities 
they  serve  and  for  the  knowledge  and 
program  expertise  they  have  generated 
which  can  be  transferred  to  other 
communities  to  improve  child  abuse  and 
neglect  services.  The  field  needs  to 
become  more  aware  of  successful, 
relevant  programs  that  have  reasonable 
costs  and  are  easily  adapted  and 
implemented. 

For  several  of  the  successful  cluster 
grant  programs  there  has  been  no  final 
effort  to  consolidate  the  results  of 
individual  projects  into  a  cluster  report 
for  the  field,  including  a  review  of  their 
individual  final  reports  and  other 
materials  developed  by  the  projects 
which  reflect  information  about 
objectives,  implementation  strategies, 
costs  and  outcomes.  There  is  a  need  for 
various  experts  in  the  field,  who  have 
special  interests  in  the  subject  matter 
either  by  virtue  of  their  professional  or 
academic  experience,  to  distill  and 
synthesize  the  significant  project 
findings  into  reports  to  the  field, 
including  development  of  utilization 
strategies.  Dissemination  strategies 
appropriate  to  the  needs  of  various  user 
groups  also  need  to  be  addressed. 

Four  grant  clusters  which  have  a  solid 
body  of  information  suitable  for  this 
analysis  include: 

(a)  Residential  Child  Abuse  and 
Neglect; 

(b)  Parent  Aide  and  Respite  Care 
Programs; 

(c)  Education  of  School-aged  Children 
to  Prevent  Child  Sexual  Abuse  and 
Development  of  Educational  Materials 
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Geared  to  Prescliool-aged  Cliildren  and 
Adolescents; 

(d)  Models  to  Assist  Teenage  Motliers 
in  Preventing  Child  Abuse  and  Neglect. 

b.  Utilizing  Results  of  the  Central 
Registry  Research  Grant.  All  States 
require  tliat  certain  persons  report  child 
maltreatment  and  most  States  have 
established  a  Statewide  central  registry 
system  to  record  these  reports. 
However,  the  functions  which  the 
registries  were  established  to  perform  in 
the  1960's  have  changed  signiHcantly. 
Their  original  goals  focussed  on 
diagnosis,  teaching,  research  and  case 
management.  The  registries  continue  to 
be  evaluated  on  the  basis  of  how  they 
perform  their  original  functions  rather 
than  on  the  basis  of  how  they  perform 
their  current  functions  which  now 
include  record  keeping,  due  process 
safeguards,  and  data  utilization.  In  1986. 
NCCAN  awarded  a  research  grant  to  the 
National  Center  for  State  Courts  to 
evaluate  the  central  registries' 
performance  in  these  areas. 

Two  significant  conclusions  of  the 
survey  were:  (1)  That  there  is  a 
tremendous  variety  in  record  keeping 
practices,  due  process  safeguards,  and 
data  usage  among  central  registries;  and 
(2)  that  every  registry  is  in  the  process  of 
changing  some  aspect  of  its  procedures, 
whether  record  keeping,  risk 
assessment,  central  hotline  or  computer 
system.  Because  the  state-of-the-art  for 
central  registries  is  in  flux,  many  States 
would  be  highly  motivated  and 
interested  in  utilizing  the  information 
generated  by  this  research  to  apply  to 
various  aspects  of  their  central  registry 
systems.  Therefore,  NCCAN  is 
interested  in  developing  a  dissemination 
and  utilization  strategy  to  encourage 
States  to  use  the  research  Hndings  to 
improve  or  enhance  various  aspects  of 
their  registry  systems. 

a  Demonstration  of  the  Feasibility  of 
a  Child  Abuse  and  Neglect 
Telecommunications  Network.  The 
purpose  of  this  priority  area  is  to 
conduct  a  feasibility  study  on  the  design 
of  a  telecommunications  network  which 
will  enable  those  in  the  Held  of  child 
abuse  and  neglect  (1)  to  communicate 
with  each  other  and  with  NCCAN  and 
(2)  to  have  access  to  significant  and 
appropriate  databases  on  child  abuse 
and  neglect.  The  network  would  enable 
practitioners  and  researchers  to  address 
concerns  in  the  field  more  effectively. 
Areas  of  interest  to  be  addressed 
include:  network  justification  and  its 
uses;  who  can  supply  the  necessary 
services;  what  are  the  system  operator's 
responsibilities;  who  are  the  potential 
users;  what  hardware/software  will  be 
used;  what  training  is  necessary  to 
access  and  utilize  the  system:  what  are 


the  timetables  for  phasing  in 
implementation:  and  what  are  the 
implementation  and  maintenance  costs. 

d.  Adaptation  of  Child  Sexual  Abuse 
Training  Curricula  for  Demonstration 
with  Native  American  Populations. 
Child  sexual  abuse  is  recognized  as 
pervading  modem  society  with 
estimates  that,  by  the  age  of  eighteen. 
15-25  percent  of  girls  and  3-10  percent 
of  boys  will  be  sexually  abused. 

Several  curricula  have  been 
developed  and  used  to  train  children, 
parents  and  teachers  on:  (1)  How  to  talk 
about  and  cope  with  past  child  sexual 
abuse,  and  (2)  how  to  prevent  future 
child  sexual  abuse.  Many  experts 
believe  that  the  manner  of  presentation 
and  the  environment  in  which  the 
material  is  presented  affects  how 
children  accept  and  incorporate  the 
information.  An  educational  setting  is 
believed  to  be  a  non-threatening 
environment  to  childem  and  a  teacher  is 
often  viewed  as  a  responsible  person 
that  the  children  will  trust  and  will 
communicate  with  openly. 

NCCAN  is  interested  in  funding 
projects  to  adapt  existing  child  sexual 
abuse  prevention  training  curricula  for 
children  in  grades  two  through  six  on 
Indian  reservations.  Eligibility  would  be 
limited  to  Federally  recognized  Indian 
Tribes,  national  Indian  organizations, 
historically  Native  American  colleges 
and  universities  and  other  institutions  of 
higher  education  which  have  a  history  of 
serving  the  educational  needs  of  Native 
Americans. 

e.  Dissemination  and  Utilization  of 
Professional  Child  Abuse  and  Neglect 
Training  Curricula.  Over  the  past 
several  years,  NCCAN  has  provided 
support  for  the  development  of  a  number 
of  professional  curricula  on  child  abuse 
and  neglect  issues.  These  curricula  have 
been  prepared  for  educators,  nurses, 
physicians,  psychologists,  judges,  court 
personnel,  social  workers,  prosecutors 
and  law  enforcement  personnel.  Some  of 
the  curricula  have  received  wide 
publicity  and  some  have  not  They 
address  a  number  of  issues  such  as: 

— Child  sexual  abuse  issues  related  to 
the  concerns  of  judges  and  court 
personnel: 

— Continuing  education  programs  for 
nurses,  physicians,  psychologists 
and  social  woriiers  to  increase 
awareness  about  the  treatment  and 
prevention  of  child  sexual  abuse; 

— Curricula  and  other  educational 
materials  for  use  in  law  school, 
family  law  courses,  juvenile  clinical 
programming  and  continuing  legal 
education  programs;  and 

— Curricula  for  law  enforcement  officers 
for  reporting  and  investigating  child 


sexual  assaults  in  out-of-home  child 

care  settings. 
In.  addition,  outside  of  those  efforts 
supported  by  NCCAN.  other  Federal 
government  agencies,  such  as  the  Office 
of  Juvenile  Justice,  have  supported 
efforts  for  the  development  of  curricula 
related  to  child  maltreatment  issues. 
NCCAN  is  interested  in  supporting  a 
project  to  identify  and  review  all  the 
professional  curricula  developed  over 
the  past  several  years  in  order  to  learn 
what  types  of  training  have  been 
emphasized,  the  target  groups,  the 
quality  of  the  training  curriculum  and 
the  results  of  the  training.  NCCAN 
wants  to  obtain  an  overview  of  the 
available  curricula,  an  assessment  of  the 
quality  of  the  curricula  and  a  delineation 
of  the  efforts  that  need  to  be  undertaken 
to  ensure  the  dissemination  of  quality 
materials  to  interested  professionals. 

f.  Parents' Self-help  Group.  From  its 
inception.  NCCAN  has  supported  efforts 
of  national  networks  of  parent  self-help 
groups  that  utilize  techniques  of  self- 
help  for  the  treatment  of  parents  who 
abuse  and  neglect  their  children  and 
also  serve  as  a  resource  to  other 
troubled  parents  who  believe  that 
without  this  help  they  might  harm  their 
children.  As  these  groups  have 
expanded  in  the  States  and  local 
communities,  they  have  become  a 
significant  part  of  the  intervention 
strategy  for  working  with  these  parents 
and  Oieir  children. 

NCCAN  is  interested  in  continuing  to 
support  a  parent  self-help  program  of 
demonstrated  effectiveness  which  is 
national  in  scope.  This  program  should 
include  furthering  the  development  of  a 
national  focus  and  network  of  parent 
self-help  groups  by  establishing  new 
groups  and/or  strengthening  the 
capacity  of  existing  groups. 

Examples  of  activities  that  might  be 
considered  under  this  priority  area  are: 

•  Strengthening  the  relationships 
between  parent  self-help  groups  and 
public  and  private  agencies  which  serve 
abused  and  neglected  children  in  order 
to  encourage  consistent  use  of  parent 
self-help  as  part  of  the  intervention 
strategy; 

•  Promoting  the  further  development 
and  expansion  of  local  chapters  which 
have  limited  resources; 

•  Enhancing  the  capacity  for  local 
chapters  and  State  organizations  to 
network  and  participate  in  national 
leadership  development  and  agenda 
building: 

•  Supporting  the  preparation  and 
dissemination  of  written  materials  for 
chapter  leadership  and  development. 

g.  Prevention  of  Physical  Child  Abuse 
and  Neglect  Considerable  evidence  has 


been  amassed  in  recent  years  which 
suggests  that  reports  of  child  abuse  and 
neglect  are  growing  and  that  the  child 
protective  services  system  does  not 
have  the  capacity  to  effectively  handle 
all  these  reports.  Further,  while  a  large 
percentage  of  these  reports  go 
unsubstantiated,  a  significant  number  of 
additional  cases  go  unreported.  There  is 
the  need,  therefore,  to  once  again  focus 
on  and  support  comprehensfve 
community-based  approaches  to  the 
prevention  of  child  abuse  and  neglect 
which  capture  and  use  the  knowledge 
developed  over  the  past  decade. 

NCCAN  has  supported  a  large  number 
of  research  and  demonstration  projects 
in  the  area  of  prevention.  Additionally, 
Children's  Trust  Funds  have  been 
established  in  46  States,  and  44  States 
have  received  Challenge  Grant  funds  to 
establish  prevention  programs  in  child 
abuse  and  neglect.  Through  these  and 
other  related  efforts  designed  to  prevent 
child  maltreatment,  a  wide  variety  of 
prevention  strategies  are  being  utilized 
in  communities  across  the  United  States. 
However,  these  are  scattered  and  may 
not  include  the  full  range  of  components 
necessary  to  reach  all  children  and 
families  who  may  be  at  risk  or  in  need 
of  help. 

NCCAN  is  interested  in  providing 
support  in  two  phases  for  the  planning 
and  development  of  model 
comprehensive  conmiunity-based 
physical  child  abuse  and  neglect 
prevention  programs  in  a  number  of 
communities  across  the  country 
reflecting  urban,  suburban  and  rural 
settings.  These  model  programs  would 
be  designed  to  consist  of  the  following 
components: 

•  Public  awareness  programs  for 
citizens  about  positive  family  support; 

•  Home  health  visitor  program  for  all 
newborns; 

•  Parent  education; 

•  Resources  such  as  child  care, 
respite  care,  crisis  nurseries,  and  self- 
help  groups  for  parents  who  need  help  in 
parenting; 

•  School-based  prevention  education 
programs  for  all  elementary  school 
children; 

•  Hospital-based  information  and 
referral  services  for  parents  of  children 
with  handicaps  and  children  who  have 
been  neglected  or  abused  by  their 
parents; 

•  Projects  for  the  prevention  of 
alcohol  and  drug-related  child  abuse 
and  neglect; 

•  Multidisciplinary  training  programs 
for  professionals  involved  in  the 
planning  and  implementation  of  these 
model  community  programs; 

•  Establishment  of  a  community- 
based  interdisciplinary  task  force. 


including  the  private  sector,  to  plan, 
develop,  implement,  and  oversee  the 
model  community  program. 

During  the  first  phase,  NCCAN  would 
fund  projects  for  up  to  nine  months  for 
the  development  of  program  plans.  The 
second  phase  would  consist  of  four  year 
competitive^rants  which  would  be 
awarded  to  the  extent  that  funds  are 
available  to  applicants  who  have 
completed  the  planning  study  and 
submit  successful  applications  for  funds 
to  establish  a  model  program.  During  the 
second  phase,  successful  apphcants 
would  be  expected  to  participate  in  a 
common  data  collection  and  evaluation 
effort.  It  is  not  anticipated  that  funds 
would  be  used  for  direct  services. 

2.  Demonstration  Symposium 

In  addition  to  soliciting  appUcations 
for  the  above  described  priorities 
supporting  demonstration  and  service 
programs  in  FY  1989.  the  National 
Center  on  Child  Abuse  and  Neglect  is 
interested  in  convening  one 
demonstration  symposium  on  the 
subject  of  Child  Abuse  and  Neglect  in 
Divorce  and  Custody  Cases.  The 
purpose  of  this  symposium  would  be  to 
explore  the  researcli  and  demonstration 
findings  already  available  in  the 
literature  and  to  develop 
recommendations  for  how  to  use  what  is 
known  to  improve  the  practice  of 
agencies  and  courts  in  addressing  the 
problems  of  child  abuse  and  neglect 
which  arise  during  divorce  and  custody 
proceedings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.670,  Child  Abuse  and 
Neglect  Prevention  and  Treatment.) 

Dated:  December  7, 1988. 
Dodie  Bonip. 

Commissioner,  Administration  for  Children, 
Youth  and  Families. 

Approved:  December  23, 198a 
W.  Douglas  Badger. 

Deputy  Assistant  Secretary  for  Human 
Development  Services. 
[FR  Doc.  88-30109  Filed  12-29-88;  8:45  am] 
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Administration  for  Children,  Youth  and 
Families;  Allotment  Percentages  for 
Child  Welfare  Services  State  Grants 

AOENCV:  Office  of  Human  Development 
Services.  HHS. 

ACTION:  Biennial  publication  of 
allotment  percentages  for  States  under 
the  tide  IV-B  Child  Welfare  Services 
State  Grants  program. 

SUMMARv:  As  required  by  section  421(c) 
of  the  Social  Security  Act  (42  U.S.C. 
621(c)],  the  Department  is  publishing  the 
allotment  percentage  for  each  State 


under  the  title  IV-B  Child  Welfare 
Services  State  Grants  Program.  Under 
section  421(a),  the  allotment  percentages 
are  one  of  the  factors  used  in  the 
computation  of  the  Federal  grants 
awarded  under  the  program. 
DATES:  The  table  indicates  the  allotment 
percentages  to  be  used  for  fiscal  years 
1990  and  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Ellen  Fagins,  Formula  Grants 
Division,  Children's  Bureau, 
Administration  for  Children.  Youth  and 
Families,  P.O.  Box  1182,  Washington,  DC 
20013,  (202)  755-4780. 

SUPPt.EMENTARY  INFORMATION:  The 

allotment  percentage  for  each  State  is 
determined  on  the  basis  of  paragraphs 
(b)  and  (c)  of  section  421  of  the  Act.  The 
allotment  percentage  for  each  State  is  as 
follows: 


State 


Alabama.. 

Alaska. 

Arizona.. 

Arkansas.. 

California.. 

Cokxado. 

ConneclxMt. 

Delaware.. 

Ostrict  of  Cohjmbia... 

Fkxida... 

Georgia. 

Hawaii ... 

Idaho. 

Illirx)is. 

Indiana 

towa 

Kansas 

Kentucky.. 
Louisiana. 

Maine 

Maryland. 
Massachusetts.. 


Michigan. 

Minnesota.. 

Mississipp). 

Missouri.. 

Montana.. 

Nebraska. 

Nevada 

New  Hampshirs .. 

New  Jersey 

New  Mexico 

New  York.. 
North  Carolina.. 
North  Dakota.... 

Ohio 

Oklahoma. 
Oregon.. 
Pennsylvania. 
Rhode  Island.. 
South  Carolina . 
South  Dakota . 

Tennessee 

Texas. 

Utah 

Vermont 

Virginia 

Washington .... 
West  Virginia.. 

Wisconsin 

Wyomir»g 


Aitotmeni 
percentage 


61.42 

37.09 

53.45 

62.42 

42.44 

48.42 

32.89 

46S1 

35.10 

49.64 

54.10 

49.72 

61.50 

46.94 

55.13 

54.37 

50.60 

61.23 

61.35 

56.03 

41.96 

39.65 

49.74 

48.76 

66ai 

52.38 

60.10 

56.52 

47.15 

43.96 

35.46 

60.74 

42.46 

57.48 

57.52 

52.61 

56.02 

54.63 

51.04 

50.09 

61.32 

58.79 

58.93 

53.59 

62.51 

54.52 

47.24 

49.38 

63.96 

52.44 

96.51 


Ui^ 
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Guam. 


Puerto  Rico 

American  Samoa. 
Ywffn  Wanda.. 


ANotmefit 
percantage 


70.00 
70.00 
70.00 
70.00 
70.00 


Dated:  December  20. 1968. 

Dodie  Truman  Bonip, 

Commissioner,  AdministraUon  for  Children, 
Youth  and  Families. 
Approved:  December  21, 1988. 

Sydney  Olaon, 

Assistant  Secretary  for  Human  Development 

Services. 

[FR  Doc  88-30108  Filed  12-29-88;  8:45  am] 


Public  Health  Service 

Statement  of  Organization,  Functions, 
and  Delegations  of  Autttortty;  Food 
and  Drug  Administration 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organizations,  Fimctions,  and 
Delegations  of  Authority  for  the 
Department  of  tiealth  and  Human 
Services  (35  FR  3685,  February  25. 1970, 
as  amended  most  recently  in  pertinent 
parts  at  51  FR  8033,  March  7. 1986)  is 
amended  to  update  the  functional 
statements  of  staffs  within  the  Office  of 
Health  Affairs,  Food  and  Drug 
Administration  (FDA).  The  changes 
include  adding  descriptions  of  the 
Office's  functions  regarding  patent  term 
restoration,  international  drug 
scheduling,  health  hazard  evaluation, 
and  recall  classification  activities  to  the 
fimctional  statements  of  the  Health 
Assessment  Policy  Staff  within  OHA. 
Technology  assessment  and  technology 
national  policy  coverage  decisions 
functions  are  being  added  to  OHA's 
Medicine  Staff.  Minor  revisions  are  also 
being  made  to  the  functional  statements 
of  all  tliree  OHA  staffs  to  update  and 
clarify  them. 

Section  HF-B.  Organization  and 
Functions  is  amended  as  follows; 

1.  Following  paragpraph  (g)  Office  of 
Health  Affairs  (HFA5)  delete 
subparagraphs  (g-1)  through  (g-3)  in 
their  entirety  and  insert  new 
subparagraphs  (g-l)  through  (g-3) 
reading  as  follows: 

(g-l)  International  Affairs  Staff 
(HFA56J.  Serves  as  the  Agency  focal 
point  for  developing  and  maintaining 
international  commimications.  policies, 
and  programs. 

Establishes  and  provides  an  Agency 
liaison  on  international  activities  with 


the  Department,  PHS.  and  other  Federal 
Government  agencies,  foreign 
governments,  including  foreign 
embassies,  and  international 
organizations. 

Represents  the  Agency  at  meetings, 
conferences,  and  symposia  relating  to 
international  obligations:  briefs  Agency 
participants  in  such  international 
activities. 

Establishes,  identifies,  interprets,  and 
clarifies,  in  cooperation  with 
appropriate  Agency  components,  the 
Agencys'  international  obligations  and 
needs,  including  those  associated  with 
bilateral  programs  which  involve  extra- 
budgetary  support 

Establishes  and  maintains  an 
international  information  exchange 
program  concerning  Agency  policies  and 
programs  to  provide  interchange 
between  FDA  and  counterpart  agencies 
in  foreign  countries  and  international 
organizations. 

Assists  in  the  development, 
negotiation,  and  monitoring  of 
agreements  with  foreign  governments 
and  international  organizations  in 
cooperation  with  appropriate  Agency 
components;  and  acts  as  the  Agency 
focal  point  for  intergovernmental 
conferences. 

Negotiates  the  preparation  and 
implementation  of  technical  assistance 
programs  (including  formal  training 
programs  and  surveys)  with  foreign 
governments  and  international 
organizations  in  areas  relating  to  the 
Agency  mission.  Coordinates  ongoing 
technical  assistance  operations  with  the 
Department's  Office  of  International 
Affairs,  the  PHS  Office  of  International 
Health,  and  appropriate  Agency 
components. 

Directs  the  Agency's  International 
Visitors  Program,  providing  participants 
with  policy  briefiiigs.  technical  training, 
and/or  assistance  in  response  to 
specific  needs. 

(g-2)  Medicine  Staff  (HFABl). 
Provides  leadership  and  direction  on 
medical  issues;  provides  consultation 
and  medical  review  of  clinical/ 
preclinical  data  for  recalls  and  Agency 
and  departmental  reports,  as  requested 
by  the  Agency. 

Represents  the  Agency  in  matters 
concerning  technology  assessment  and 
national  policy  coverage  decision  on 
those  technologies  involving  FDA- 
regidated  products. 

Provides  an  Agencywide  focal  point 
for  communications  with  health 
professional  organizations  and  their 
publications. 

Maintains  continual  awareness  of 
changing  concepts  in  health  care 
delivery  and  medical  research. 


Evaluates  their  impact  on  medical 
programs  and  pohcies  of  the  Agency. 

Provides  m^cal/scientific  reviews  of 
hearing  requests  and  of  proposed 
Commissioner's  decisions  following 
initial  decision  by  a  public  board  of 
inquiry  or  by  the  Administrative  Law 
ludge  after  formal  evidentiary  hearings. 

Advises  the  Commissioner  of  the 
impact  of  major  medical  policy 
initiatives  of  the  Department  and  makes 
recommendations  for  Agency 
implementation  of  these  programs. 

Represents  the  Agency  on  task  forces, 
committees,  and  before  Congress  on 
medical  policies  and  long-term  program 
direction  and  goals  of  the  Agency. 

Initiates  liaison  and  coordinates 
activities  with  medical,  pharmacy, 
nursing,  and  related  health  professionals 
to  promote  understanding  and  support 
of  Agency  programs. 

(g-3)  Health  Assessment  Policy  Staff 
(HFA52).  Serves  as  the  focal  point  for 
Agency  activities  for  implementation  of 
Tilte  n  of  the  Drug  Price  Competition 
and  Patent  Term  Restoration  Act  of 
1984.  Coordinates  patent  term 
restoration  activities  and  provides 
eligibility  assistance  and  regulatory 
review  period  determinations  to  the  U.S. 
Patent  And  Trademark  Office. 

Under  the  provision  of  the  FDA/NIDA 
Memorandum  of  Understanding, 
Provides  staff  coordination  of  domestic 
and  international  drug  scheduling 
issues.  Develops  Agency  international 
drug  scheduling  poUcies  and  strategies. 
Recommends  Agency  international  and 
domestic  scheduling  positions  to  the 
Assistant  Secretary  for  Health,  in 
cooperation  with  the  National  Institute 
on  Drug  Abuse,  the  PHS  Office  of 
International  Health,  other  Agency 
components,  and  other  Federal  agencies 
as  appropriate. 

Advises  the  Associate  Commissioner 
and  other  key  Agency  officials, 
including  the  Commissioner,  of  the 
protection  needs  of  human  subjects  of 
medical  research  and  of  initiatives 
which  will  affect  Agency  activities  in 
regard  to  human  protection.  Serves  as 
focal  point  for  all  Agency  Institutional 
Review  Board  activities,  including 
informational  and  educational  activities. 
Provides  staff  support  to  the  FDA 
Research  involving  Human  Subjects 
Committee. 

Provides  staff  support  in  informal 
administrative  hearings  and  appeals 
from  formal  evidentiary  hearings.  i 

Organizes  informal  hearings  regarding 
clinical  investigators  and  regulated  ' 

products  and  prepares  dociuients  for        < 
the  presiding  officer.  Reviews  initial 
decision  by  Public  Board  of  Inquiry  or 
the  Administrative  Law  Judge  on  appeal 


to  the  Commissioner.  Assists  in  drafting 
issue  memoranda  and  decisions  for  the 
Commissioner  after  formal  evidentiary 
hearings.  Coordinates  responses  to 
clinical  investigators  seeking 
reinstatement. 

Provides  reviews  and 
recommendations  of  health  hazard 
evaluations  and  recall  classification, 
and  recommends  changes  in  the 
classification  as  appropriate,  in 
cooperation  with  other  appropriate 
Agency  components. 

Serves  as  the  Agency  focal  point  for 
the  coordination  of  specific  health 
issues,  particularly  those  related  to  the 
cross-cutting  activities  of  the  Agency's 
centers  and  other  federal  agencies. 

Provides  assistance,  advice,  or 
recommendations  to  unresolved  inter- 
agency and  intra-agency  issues  and 
pending  legislation  affecting  certain 
Agency  policies  and  public  health. 
Evaluates  initiatives  and  actions 
affecting  major  health  policies.  Develops 
implementation  plans  for  certain  Agency 
actions  required  by  new  legislation. 
Roberi  E.  Windom. 
Assistant  Secretary  for  Health. 

Dated:  December  20, 1988. 
[FR  Doc.  88-30069  Filed  12-29-88;  8:45  am] 
BILUNa  CODE  4iao-oi-«i 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-OS-4212-15;  AZA  236461 

Realty  Action;  Classification  of  Public 
Minerals  for  State  Indemnity  Selection; 
Arizona 

The  Arizona  State  Land  Department 
has  petitioned  for  classification  and 
filed  an  application  to  acquire  the  public 
minerals,  described  below,  under  the 
provisions  of  the  Enabling  Act  of  June 
20. 1910.  The  state  owns  the  surface. 

Gila  and  Sail  River  MerkUao.  Maricopa 
County 

T.  3  N.,  R.  1  W., 
Sec.  1,  lot  2,  SWy4NEy4,  E%SEy4. 
Containing  167.44  acres. 

The  Bureau  of  Land  Management  will 
determine  the  suitability  of  the  mineral 
disposition  including  any  statutory 
constraints  that  would  bar  transfer. 

Classification  of  the  mineral  estate 
would  be  in  accordance  with  the 
provisions  of  43  CFR  Part  2400  and 
section  7  of  the  Act  of  June  28, 1934. 

Notice  of  Realty  Action  AZA  23330  is 
hereby  terminated  as  it  affects  the 
mineral  estate  herein  described. 

For  a  period  of  sixty  (80)  days  from 
the  date  of  publication  of  this  notice  in 


the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Phoenix  District  Office.  2015 
West  Deer  Valley  Road,  Phoenix. 
Arizona  85027.  Any  adverse  comments 
will  be  evaluated  by  the  Site  Director 
who  may  sustain,  vacate  or  modify  this 
realfy  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  tlie 
Department  of  the  Interior. 
Henri  R.  Bisson, 
District  Manager. 

Dated:  December  22, 1988. 
(FR  Doc.  88-30097  Filed  12-29-88;  8:45  am) 

BtlJJNO  CODE  4310-32-M 


[NM-03-09-7122-8004] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  Federal  Coal 
Leasing  In  the  Fence  Lake  Area  of 
Catron  and  Clbda  Counties,  NM 

AGENCY:  Bureau  of  Land  Management, 
Las  Cruces  District,  New  Mexico. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
and  notice  of  scoping  meetings. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  the  Bureau  of  Und 
Management  (BLM).  Las  Cruces  District, 
vrill  be  directing  the  preparation  of  an 
EIS  to  be  prepared  by  a  third-parfy 
contractor  on  the  impacts  of  Federal 
coal  leasing  on  public  land  and  Federal 
mineral  ownership  in  the  Fence  Lake 
Area  of  Catron  and  Cibola  Counties. 
New  Mexico. 

DATE:  Comments  relating  to  scoping  of 
this  Federal  coal  leasing  proposal  will 
be  accepted  until  February  10. 1989. 
ADDRESS:  Comments  should  be  sent  to: 
Charles  Hodgin,  Project  Coordinator, 
Bureau  of  Land  Management.  Las 
Cruces  District.  1800  Marquess,  Las 
Cruces,  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  Hodgin,  Project  Coordinator, 
(505)  525-^228  or  John  Kenny, 
Environmental  Specialist,  (505)  988- 
6024. 

SUPPLEMENTARY  INFORMATION:  The  Salt 

River  Project  Agricultural  Improvement 
and  Power  District  (SRP)  has  submitted 
a  Federal  coal  lease  application  for 
approximately  6,800  acres  within  the 
Fence  Lake  Area.  The  application  was 
prepared  pursuant  to  title  43  Code  of 
Federal  Regulations  (CFR).  subpart  3400 
(Lease  by  Application).  BLM  has 
determined  that  an  EIS  must  be 
prepared  to  comply  with  the  provisions 
of  NEPA,  and  all  subsequent  regulations 
implementing  this  law. 


To  expedite  the  leasing  process,  SRP 
and  BLM  signed,  on  May  9, 1988  a 
Memorandum  of  Agreement  to  allow  a 
third-party  environmental  contractor  to 
prepare  the  EIS  as  authorized  by  NEPA, 
42  use  Part  4321  and  43  CFR  3400  and 
Section  307  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Statute 
2765).  The  Fence  Lake  Project  EIS  will 
tier  off  the  Socorro  Resource 
Management  Plan  (RMP). 

During  the  development  of  the  Socorro 
RMP,  all  four  land-use  plaiming  screens 
for  coal  (coal  development  potential, 
surface  owner  consultation, 
unsuitabilify  criteria,  and  multiple  use 
screens)  were  applied  to  the  Fence  Lake 
Area.  The  remaining  public  land  and 
Federal  mineral  ownership  containing 
approximately  31,640  acres  will  be 
carried  forward  for  impact  analysis  in 
the  Fence  Lake  Project  EIS. 

The  San  Juan  River  Regional  Coal 
Team  (RCT)  decided  at  the  August  9. 
1988  meeting  to  recommend  changing 
from  a  regional  leasing  mode  to  a  lease 
by  application  mode.  Acting  upon  that 
recommendation,  the  BLM  Director 
opened  the  region  to  lease  by 
application  on  December  7, 1988  (53  FR 
44956,  November  7, 1988).  Under  lease 
by  application,  a  site-specific  EIS  would 
be  completed  to  address  cimiulative 
impacts  of  Federal  coal  leasing  in  the 
Fence  Lake  Project  Area. 

The  regulations  set  forth  in  Title  43  of 
the  CFR,  subpart  3400,  provide  the 
framework  under  which  the  Department 
of  the  Interior  conducts  leasing  of  the 
rights  to  extract  Federal  coal.  The 
objectives  of  these  regulations  are  to 
establish  policies  and  procedures  for 
considering  development  of  coal 
deposits  through  a  leasing  system 
involving  land-use  planning  and 
environmental  impact  analysis. 
Additionally,  the  regulations  are 
intended  to  ensure  that  coal  deposits  are 
developed  in  consultation,  cooperation, 
and  coordination  with  the  public,  State 
and  local  governments,  Indian  tribes, 
and  involved  Federal  agencies. 

BLM's  scoping  process  for  the  EIS  will 
include:  (1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives;  and  (3)  Notification  of 
interested  groups,  individuals,  and 
agencies  so  that  additional  information 
concerning  these  issues  can  be  obtained. 

The  scoping  process  will  consist  of  a 
Notice  of  Intent  in  the  Federal  Register 
a  news  release  in  State  and  local  papers 
announcing  the  start  of  the  EIS  process; 
newsletters  of  invitation  to  participate 
in  the  scoping  process;  presentations  to 
groups  and  governmental  agencies;  and 
public  scoping  meetings  which  will  be 
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held  at  the  following  times  and 
locations. 


IMa 

Tnw 

M60vng  location 

Jan.  30.  19a9_ 

7:00  pjn 

QuanwdaNew 
MaMOoHigh 
School 

Multipwpose 
Ruufn. 

Jan.  31.  1989 

7i00fun.-.. 

nOVBaVBf  NOW 

MSMOO  Reserve 

Community 

Canter. 

Feb.  1. 1980 

7:00  p.m. 

Zuni.  New  Mexico 
Tribal  Assembly 
Room. 

Feb.  2. 19e9....._ 

liOOpjm...... 

St  Johns.  Aiiwjna 
4-HCommunily 
Center. 

Feb.  7,  1989 

7:00  p.m. 

Mexico  Maiiott 
Hotel 

ZlOIUxisiana 
Blvd.,  NE 

Larry  L.  Woodard. 

State  Director. 

(FR  Doc  88-30054  Filed  12^ 

-29-88:  8:45  amj 

BILLMQ  OOOE  43W-I«-M 

[Alaska  AA-4M7S-0] 

Propocad  flalnilatainant  of  a 
Termlfwtad  ON  and  Gas  Lease;  Alaska 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48675-0  has  been  received 
covering  the  following  lands: 

Copper  River  Meritfian.  Alaska 

T.nN..R.10W., 

Sec.  35,  E 1/2.— (320  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  &om  ]uly  1, 1988, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48675-0  as 
set  out  in  section  31(d]  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C 
188),  the  Btireau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
elective  )uly  1, 1988,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  December  12. 1988. 
Kay  F.  Kletka, 

Chief,  Branch  of  Mineral  Adjudication. 
[FR  Doc.  88-30050  Filed  12-29-86:  8:45  am] 

BIUJNQCOOC  4110^IA-M 


[WY-MIM>»-4111-1S;  WYW972a6] 

Terminated  OH  and  Gm  Lease; 

Wyoming 

December  19, 1068. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451, 96  Stat  2482-2466,  and 
Regulation  43  CFR  310e.2-3(a)  and  (b)(1), 
a  petitkm  for  reinstatement  of  oil  and 
gas  lease  WYW97286  for  lands  in 
Sweetwater  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5JW  per  acre,  or  fraction 
thereof,  per  year  and  16  %  percent, 
respectively. 

The  leasee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW97286  effective  February  1. 
1988.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarahis. 
Chief,  Leasing  Section. 
[FR  Doc  88-30IK7  Filed  12-29-88;  8:45  am] 

BILUNQ  CODE  4310-a>-« 


Realty  Action;  Colorado 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Planning  Amendment  to  the  Royal 
Gorge  Management  Framework  Plan 
and  Notice  of  Realty  Action  COC-44110, 
Exchange  of  Public  Land  in  Fremont 
County  for  Private  Land  in  Fremont  and 
Park  Counties,  Colorado.  Availability  of 
Environmental  Assessment  and  Land 
Report. 

SUMHMARY:  The  following  described 
public  lands  are  to  be  considered  for 
suitability  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 43 
U.S.C.  1716: 

Sixth  Principal  Meridian,  Colorado 

T.  16  S..  R.  73  W. 

Sec.  6,  Lots  2,  5.  and  9 — 128.02  acres 

New  Mexico  Principal  Meridiaii 

T.  51  N..  R.  11  E. 

Sec.  2,  SWy4SEy«— 40  acres 
Sec.  15,  S%SV4— 160  Acres 


T.  51  N..  R.  12  E. 
Sec  1,  Lot  2—23.05  acres 
Sec  3.  Lota  3  and  4,  SV^SWV«— 130.80  acres 
Sec.  4.  Lot  1,  SEV1SEV4— «4.47  acres 
Sec.  6,  Lot  2.  SWV4SEy4— 68.40  acres 
Sec.  9.  EV4-E%— leo  acres 

Sec  14.  swy4Nwy4.  N%sw%.  swy4 

SWy4— 160  acres 
Sec.  15.  E^^— 320  acres 
Sec.  18,  E^^SEV^— 80  acres 
Sec.  19.  NEV^NEV^.  NEy4SWy4— 80  acres 
Sec  22.  NVU>IEV^— 80  acres 
Sec  23.  N%NWy4— 80  acres 
Sec.  30,  Lot  4,  SWV4SEy4,  SEV4SWy4— 

119.17  acres 
Sec.  31,  Lot  1.  NEy4NW%— 79.39  acres 
Sec.  32,  NEVi— 180  acres 
Fremont  Coonty  Total  Selected  Public 

Land — 1933  JO  acres 

If  these  lands  are  found  suitable  for 
disposal,  the  United  States  will  acquire 
by  exchange  the  following  described 
private  land  of  equal  value  from  Mr. 
Richard  Gossage. 

Sixtli  Principal  Meridian 

T.15S.,R.74W. 
Sec  33.  NWy4SWV<i.  SV^SV^  N\iSEVt—2aO 

acres 
Sec  34.  W%E%.  NEy4NWVi.  SW%— 360 

acres 
Park  County  Total  Offered  Private  Land— 

640  acres 

New  Mexico  Principal  Meridian 

T.  51  N..  R.  12  E. 
Sec.  4,  Lots  3  and  4.  S^^WV4— 131.36  acres 
Sec.  5.  Lots  1, 2. 3,  and  4,  SV^Vi— 286^)0 

acres 
Sec  &  Lots  1  and  2.  M.S.  16073.  E'A,  W'A 

NWy4,  SWy4— 639.89  acres 
Sec  9.  NW^.  NV^SWy4— 240  acres 
Fremont  County  Total  Offered  Private 

Land — ^1277.25  acres 
Grand  Total  Offered  Private  Land— 1917.25 

acres 

DATES:  Interested  parties  may  submit 
comments  to  the  Bureau  of  Land 
Management,  at  the  address  shown 
below  until  February  17. 1989.  For 
Further  Information  Contact  Mr.  Mac 
Berta,  Area  Manager  Royal  Gorge 
Resource  Area,  3170  East  Main  Street 
P.O.  Box  311.  Canon  City,  Colorado 
81212.  (719)  275-0631. 

SUPPtEMENTARY  INFORMATION:  A  draft 
environmental  assessment  and  land 
report  will  be  available  for  review.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  action  by  the  District 
Manager,  this  realty  action  will  become 
fmal. 

The  publication  of  this  notice 
segregates  the  public  lands  described 
above  from  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  for  a  period  of  2  years  from 


the  date  of  first  publication.  The 
exchange  will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  All  valid  existing  rights. 
Doonia  R.  Spaiks. 

District  Manager. 

(FR  Doc  88-30052  Filed  12-29-88: 8:45  amj 

BHXUM  COIK  431 


Realty  Action;  Rio  Grande  County,  CO; 
Corrodion 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Correction. 

summary:  The  legal  description  for  the 
public  lands  classified  for  Recreation 
and  Public  Purposes  in  the  notice 
published  on  August  9. 1988  (S3  FR 
29955),  should  read  as  follows: 

New  Meidoo  Principal  Meridian.  Colorado 

T.3gN..R.6E. 
Sec  11,  E'l^NEV*. 

Containing  80  acres. 

Donnie  R.  Sparks, 

District  Manager. 

(FR  Doc  88-30051  Filed  12-29-88;  8:45  amj 

BILUNQ  CODE  43tO-JS-M 


[NV-«30-09-4212-11;  N-4a04»] 

Realty  Action;  Orovada,  NV 

action:  Notice  of  realty  action — direct 
sale  of  Public  Lands  for  a  waste  water 
treatment  facility  to  Humboldt  County 
for  commimity  of  Orovada,  Nevada. 

summary:  Notice  is  hereby  given  that 
pursuant  to  the  Act  of  October  21, 1976, 
Pub.  L  94-579.  The  Federal  Land  Policy 
and  Management  Act.  Section  203.  the 
Bureau  of  Land  Management  «vill  sell  to 
Himiboldt  County  a  parcel  of  public 
land  for  the  construction  and  operation 
of  a  waste  water  treatment  facility  to 
serve  the  community  of  Orovada. 
Nevada.  The  following  public  lands  are 
involved: 

Mount  Diablo  Meridian.  Nevada 
T.  43  N.,  R,  37  E. 
Sec.  34.  SEy4NEy4— 40  acres 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Bureau  of  Land 
Management.  705  East  4th  Street 
Winnemuoca,  NV  89445. 
date:  January  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Hal  Green,  District  Realty  Specialist 
Bureau  of  Land  Management  705  East 
4th  Street  Winnemucca,  NV  89445  (702) 
623-3676. 

SUPPLEMENTAL  INFORMATION: 

Publication  of  this  notice  in  the  Federal 
Register  shall  segregate  the  public  lands 


to  the  extent  that  die  land  will  not  be 
subject  to  appropriation  imder  the 
public  land  laws,  including  the  mining 
laws.  Any  subsequent  application  shall 
not  be  considered  as  filed  and  shall  be 
returned  to  the  applicant  This 
segregative  effect  of  the  notice  of  realty 
action  shall  terminate  upon  issuance  of 
the  patent  or  other  document  of 
conveyance  to  Humboldt  County  or 
publication  of  the  notice  of  termination 
in  the  Federal  Register  or  270  days  from 
the  date  of  publication  of  this  notice, 
whichever  occurs  first 

Dated:  December  19. 1988. 
Ronald  V/eakBi, 

District  Manager,  Winnemucca.  — 

(FR  Doc.  88-30055  Filed  12-29-88:  8:45  am] 

MLUMG  COOE  4Sia-MC-N 


[UT-020-8»-4212-14:  U-61694] 

Realty  Action;  Sate  Of  PuMte  Land  in 
Box  Elder  County,  UT 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action — sale  of 
public  lands. 

summary:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  tmder  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat  2750. 
43  U.S.C.  1713).  at  no  less  dian  die 
appraised  fair  market  value  shown: 


Pvcal  No 

Acreage 

Vakie 

Pratoranoe  rigM 

bidder 

U-61694 „ .  „ 

T.  15  N..  R.  6  W..  SLM  sec.  31.  lots  14,  15,  16 

100.77 

$7,550 

T  Scott  Totman 

The  above  described  land  will  be  sold 
in  order  to  dispose  of  lands  which 
because  of  location  and  other 
characteristics  are  difficult  and 
uneconomical  to  manage.  The  sale  is 
consistent  with  the  Bureau's  planning 
system  and  the  public  interest  will  be 
served  by  offering  these  lands  for  sale. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  above  described  land  will  be 
offered  for  sale  on  March  8, 1989,  by 
sealed  bid  under  modified  competitive 
procedures.  The  preference  right  bidder 
listed  above  will  have  the  opportunity  to 
meet  the  highest  bid  submitted  for  the 
parcel  as  shown.  All  bids  must  be 
received  by  10  a.m.  on  March  8. 1989,  at 
the  Bureau  of  Land  Management  (BLM) 
Salt  Lake  District  Office  at  2370  South 


2300  West  Salt  Uke  City,  Utah  84119. 
Bids  will  be  opened  and  a  high  bidder 
declared  at  11  a.m.  on  March  8, 1989.  No 
bids  will  be  accepted  for  less  than  the 
appraised  fair  market  value  shown 
above. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  public  auction.  The  apparent 
high  bidder  and  the  preference  right 
bidder  will  be  notified.  The  preference 
right  bidder  shall  have  10  days  bom  the 
date  of  the  sale  to  exercise  the 
preference  consideration  given  to  meet 
the  high  bid.  Should  the  preference  right 
bidder  fail  to  submit  a  bid  that  matches 
the  apparent  high  bid  within  which  the 
specified  time  period,  the  apparent  high 
bidder  shall  be  declared  high  bidder. 

Bids  may  be  made  by  a  principal  or 
duly  qualified  agent.  Qualified  bidders 
include:  citizens  of  the  United  States  18 


years  of  age  or  over  a  corporation 
subject  to  the  laws  of  any  state  or  of  the 
United  States:  a  state,  instrumentality  or 
poUtical  subdivision  authorized  to  hold 
property';  and  any  entities  capable  of 
holding  lands  or  interests  therein  under 
the  laws  of  the  state  within  the  lands  to 
be  conveyed  are  located.  Entities 
include,  but  are  not  limited  to. 
associations,  partnerships,  and  other 
legal  entities. 

Each  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  the  Department  of  the 
Interior,  BLM,  for  not  less  than  one-third 
of  the  amount  bid  and  shall  be  enclosed 
in  a  sealed  envelope  cleariy  marked 
"Bid  for  Public  Land.  Tract  Number  U 

"  (tract  numbers  are  shown 

above).  If  two  or  more  bids  for  the  same 
amount  are  received,  the  apparent  high 
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bidder  shall  be  determined  by 
supplemental  bidding  pursuant  to  43 
CFR  2711.3-l(c). 

The  terms  and  conditions  applicable 
to  the  sale  are: 

1.  The  high  bidder  shall  submit  the 
remainder  of  the  full  bid  amount  within 
180  days  from  date  of  sale.  Failure  to 
submit  the  full  bid  price  prior  to.  but  not 
including  the  180th  day  following  the 
sale,  shall  result  in  the  disqualification 
of  the  bidder  and  the  deposit  shall  be 
forfeited. 

2.  The  authorized  officer  may  reject 
the  highest  qualified  bid  and  release  the 
bidder  from  his/her  obligation  and 
withdraw  the  tract  for  sale,  if  he 
determines  that  consummation  of  the 
sale  would  be  inconsistent  with 
provisions  of  any  existing  law  or 
collusive  or  other  activities  have 
hindered  or  restrained  free  and  open 
bidding  or  consummation  of  the  sale 
would  encourage  or  promote  speculation 
in  public  lands. 

3.  The  patent  will  contain  a 
reservation  for  ditches  and  canals  and 
be  subject  to  all  valid  existing  rights. 

4.  All  minerals  will  be  reserved  to  the 
United  States  including  the  right  of 
ingress  or  egress  for  mineral 
development. 

5.  The  United  States  does  not,  by  the 
terms  of  this  sale,  guarantee  to  any 
party  physical  or  legal  access  to  the 
tract  of  land  being  sold. 

6.  In  the  event  that  any  of  the  lands 
offered  for  sale  are  not  sold  on  the  date 
of  the  sale,  they  shall  continue  to  be 
offered  for  sale  at  the  appraised  fair 
market  value  on  the  third  Wednesday  of 
each  succeeding  month  after  that  date 
until  sold  or  until  further  notice.  Any 
person  wishing  to  purchase  any  of  these 
lands  after  the  initial  date  of  sale  must 
present  his/her  bid  at  the  BLM  office 
shown  above  accompanied  by  a 
certiHed  check,  postal  money  order, 
bank  draft  or  cashier's  check  for  not  less 
than  one-third  of  the  amount  bid.  All 
applicable  terms  and  conditions  as 
listed  above  will  continue  to  apply 
regardless  of  when  the  land  is  actually 
sold  except  there  will  be  no  preference 
right  bidder  privilege  after  the  original 
date  of  sale. 

For  a  period  of  45  days  after  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  BLM,  2370  South  2300 
West.  Salt  Lake  City,  Utah  84119.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 


determination  of  the  Department  of  the 

Interior. 

Daane  H.  Zeller. 

District  Manager. 

Date:  December  14, 1988. 

[PR  Doc.  88-30135  Filed  li-29-88;  8:45  am] 

BtLLNM  CODE  4310-OO-II 

[WY-060-0»-4212-12:  WYW1 14131] 

Realty  Action;  Exctiange;  Wyoming 

AQENCv:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action  for  the 

Exchange  of  Public  Lands  in  Crook  and 

Weston  Counties,  Wyoming  for  State 

lands  in  Johnson  County,  Wyoming. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
exchange  public  lands  in  Crook  and 
Weston  Counties,  Wyoming  for  State 
lands  in  Johnson  County,  Wyoming.  The 
following  public  lands  administered  by 
the  BLM  are  being  considered  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976, 
43  U.S.C.  1716: 

T.47N..R.60W.. 

Sec.9,NE^.EViWV4: 

Sec.  10,  lots  5  and  6; 

Sec.  15,  lots  5-7  incl.: 

Sec.21.NWy4NWy4. 
T.  48  N.,  R.  60  W., 

Sec.  4.  lot  5: 

Sec.  7.  lot  4: 

Sec.  15,  lots  5-8  incl.; 

Sec.  17.  lot  5; 

Sec.  18;  lot  5: 

Sec.  22,  loU  5-7  incl. 
T.  46  N..  R.  82  W., 

Sec  15.  NWy4NWV4,  N^SWy4: 

Sec  23,  SWy4NEV4.  SEy4NWVi: 

Sec  25,  NWy4; 

Sec  27,  NEy4SEy4,  SWy4SEy4. 
T.  55  N.,  R.  65  W., 

Sec.  31,  lots  8-10  incl. 
T.  54  N.,  R.  66  W., 

Sec  25,  SWy4SWy4; 

Sec.  28,  S%SEy4 

Sec  27,  NEy4NWy4.  swy4swy4; 

Sec  35,  NyiNEy4. 

The  above  land  aggregates  1701.25  acres. 

In  exchange,  the  United  States 
proposes  to  acquire  lands  from  the  State 
of  Wyoming  described  as: 

Sixth  Principal  Meridian 

T.  42  N.,  R.  84  W.. 

Sec  21.  SV^: 

Sec  22.  NEy4.  SV4NWy4.  swy4, 
NWy4SEy4; 

Sec  23.  NWy4NEy4.  N%NWy4. 

The  above  land  aggregates  880  acres. 
FOR  FURTHER  INFORMATION  CONTACT: 

Distict  Manager.  Casper  District  Office. 
1701  East  'E'  Street.  Casper,  WY  82601 
(307)  261-5101. 


SUPPLEMENTARY  INFORMATION:  The  BLM 

proposes  to  exchange  public  land  with 
the  State  of  Wyoming  in  order  to 
achieve  more  efficient  management  of 
the  public  lands  through  consolidation 
of  ownership.  Conveyance  of  the  lands 
would  be  subject  to  any  valid  rights 
identified  during  the  evaluation  process. 

The  EA/Land  Report  covering  the 
proposed  exchange  when  completed  as 
well  as  the  appropriate  planning 
documents  will  be  available  for  review 
at  the  following  locations: 
Bureau  of  Land  Management.  Casper 

District  Office.  1701  East  'E'  Street. 

Casper.  WY  82601 
Bureau  of  Land  Management.  Buffalo 

Resource  Area.  189  North  Cedar, 

Buffalo,  WY  82834 
Bureau  of  Land  Management,  Newcastle 

Resource  Area.  1501  Highway  16 

Bypass,  Newcastle,  WY  82701 

The  Bureau  of  Land  Management 
administered  public  lands  described 
above  are  segregated  from  entry  under 
the  mining  laws,  except  the  mineral 
leasing  laws,  effective  upon  publication 
of  this  Notice  in  the  Federal  Register. 
The  segregation  effect  will  terminate  an 
issuance  of  the  patent  to  the  State  of 
Wyoming,  upon  publication  in  the 
Federal  Register  of  termination  of  the 
segregation,  or  2  years  from  the  date  of 
this  publication,  whatever  comes  first. 

For  a  period  of  45  days  from  the  date 
of  this  notice  interested  parties  may 
submit  comments  on  this  action  to  the 
District  Manager.  Casper  District. 
Bureau  of  Land  Management.  1701  East 
•E"  Street.  Casper,  WY  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  the  realty  action  and  issue  a 
final  detemination.  In  absence  of 
adverse  comments  or  in  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  final. 
fame*  W.  Monroe, 
District  Manager. 

Date:  December  22. 1988. 
(PR  Doc  88-30064  Filed  12-29-88:  8:45  am] 
MLUNO  CODE  43ia-23-M 


[10-942-4)9-4730-12] 

Idaho;  Filing  of  Plats  of  Survey 

The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
10:00  a.m..  December  22, 1988. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south  and 
west  boundaries  and  subdivisional 
lines,  and  the  subdivision  of  certain 
sections  in  T.  11  S..  R.  27  E.,  Boise 
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Meridian.  Idaho,  Group  No.  665,  was 
accepted  December  12, 1988. 

The  supplemental  plat  prepared  to 
show  the  subdivision  of  old  lot  3  into 
lots  5  and  6  in  section  3,  T.  15  S.,  R.  22  E., 
Boise  Meridian,  Idaho,  was  accepted 
December  12. 1988. 

The  survey  was  executed  and  the 
supplemental  plat  was  prepared  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
land  Management.  3380  Americana 
Terrace.  Boise.  Idaho.  83706. 
December  22, 1988. 
Duane  E.OIaen. 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  88-30058  Filed  12-29-88;  8:45  am] 

BnjJtIO  CODE  4310-aO-ll 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  Na  TA-131(b)-14] 

Probable  Economic  Effect  on  U.S. 
Industries  and  Consumers  of 
Modification  of  U.S.  Tariffs  and 
Modification  or  Removal  of  Certain 
U.S.  Nontartff  Measures 

agency:  International  Trade 

Commission. 

action:  Institution  of  investigation  and 

scheduling  of  public  hearings. 

SUMMARY:  Following  receipt  on 
December  23. 1988,  of  a  request  from  the 
U.S.  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
TA-131(b)-14  under  section  131(b)  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2151(b)). 

As  requested  by  USTR.  the 
Commission,  in  accordance  with  section 
131(b)  of  the  Trade  Act.  will— 

(1)  Adviser  the  President  with  respect 
to  each  article  on  a  list  to  be  supplied  to 
the  Commission  shortly,  of  its  judgment 
as  to  the  probable  economic  effect  of 
modification  of  the  tariff  on  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers.  It  is 
anticipated  that  this  list  will  cover 
substantially  all  tariff  line  items.  In 
providing  this  advice  the  Commission 
will  also  identify  in  its  report  those 
articles  for  which  no  staging  of  duty 
reductions  is  required  under  paragraph 
1102(a)(3)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988;  and 

(2)  With  respect  to  products  of  least- 
developed  developing  countries 
(LDDC's)  and  beneficiary  countries 
under  the  Caribbean  Basin  Economic 
Recovery  Act  (CBERA).  offer  separate 


advice  on  the  additional  effect  of 
providing  immediate  duty-free  teatment 
for  products  (other  than  textiles  and 
apparel)  of  LDDC's  as  a  group  and 
C^RA  countries  as  a  group. 

USTR  also  indicated  that  it  would 
request  advice  on  the  modification  or 
removal  of  certain  U.S.  nontariff 
measures  which  have  been  requested 
informally  by  other  governments  in  the 
context  of  work  in  the  Uruguary  Round 
Negotiating  Group  on  Nontariff 
Measures.  USTR  indicated  that  it  would 
provide  its  list  of  such  measures  to  the 
Commission  in  the  near  future. 

USTR  notes  that  its  request  by  no 
means  implies  an  intention  to  take 
action  of  these  tariff  and  nontariff 
measures.  It  merely  indicates  an  interest 
in  obtaining  factual  advice  from  the 
Commission  on  the  probable  economic 
effects  of  their  reduction  or  elimination. 

As  requested  by  USTR.  the 
Commission  will  provide  the  advice 
with  respect  to  U.S.  duties  not  later  than 
6  months  after  receipt  of  the  request  and 
will  provide  as  much  advice  at  that  time 
with  respect  to  the  nontariff  measures 
as  is  practical.  The  Commission  will 
structure  its  advice  in  terms  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  for  Statistical 
Reporting  Purposes  (HTS),  First  Edition, 
Supplement  3  (USITC  publication  2030). 
Copies  of  the  USTR  request  of 
December  22, 1988  and  the  lists  of 
articles  and  nontariff  measures  (when 
available)  may  be  obtained  from  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436. 

EFFECTIVE  DATE:  December  27. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Chesser  (202-252-1380)  or  Sylvia 
McDonough  (202-252-1393).  Office  of 
Industries.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  For  information 
on  the  legal  aspects  of  the  investigation, 
contact  William  W.  Cearhart  of  the 
Commission's  Office  of  the  General 
Counsel  (202-252-1091).  For  information 
on  a  product  basis,  contact  the 
appropriate  member  of  the 
Commission's  Office  of  Industries,  as 
follows: 

(l)Agriculture.  Fisheries,  and  Forest 
Products  Division.  David  Ingersoll,  Chief 
(202-252-1309) 

(2)  Textiles.  Leather  Products,  and 
Apparel  Division.  David  Konkel,  Chief. 
(202-252-1451) 

(3)  Energy  and  Chemicals  Division, 
John  Gersic.  Chief  (202-252-1342) 

(4)  Minerals  and  Metals  Division, 
Larry  Brookhart,  Chief  (202-252-1419) 


(5)  Machinery  and  Equipment 
Division,  Aaron  Chesser,  Chief  (202- 
252-1380) 

(6)  General  Manufactures  Division, 
Walter  Trezevant,  Chief,  (202-252-1482) 

Public  Hearings  and  Prehearing  Briefs 

As  previously  announced  on 
November  15, 1988  (53  FR  47580, 
November  23, 1988)  and  again  by  USITC 
Press  Release  on  November  21, 1988.  the 
Commission  will  hold  a  series  of 
hearings  throughout  the  United  States  to 
solicit  the  views  and  opinions  of  the 
business  community,  labor,  consumers, 
and  other  interested  parties  in 
connection  with  this  investigation. 

All  testimony  and  written  briefs 
should  relate  only  to  the  areas  that  the 
Commission  will  address  in  its  report  to 
the  USTR.  As  the  Commission  has  been 
requested  to  provide  detailed  advice  on 
narrowly  defined  industries  and  product 
lines,  testimony  should  focus  on  specific 
industries  and  products  rather  than  on 
broad  issues  of  trade  policy  and 
strategy. 

Procedure  for  Conduct  of  Hearings 

The  individual  hearings  in  cormection 
with  this  investigation  will  be  held  at 
the  hearing  sites  indicated  below;  the 
exact  hearing  room  at  each  faciHty  will 
be  posted  at  an  obvious  location  inside 
the  main  entrance  at  each  location.  All 
hearings  will  begin  promptly  at  9:30 
a.m..  local  time,  on  the  day  indicated. 
Persons  wishing  to  appear  at  one  of  the 
public  hearings  must  file  a  request  to 
appear  not  later  than  noon  of  the 
deadline  date  indicated  for  that 
particular  hearing,  and  must  file  any 
prehearing  briefs  (original  and  14 
copies)  on  the  date  indicated  with  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  All  persons  will 
have  the  right  to  appear  in  person  or  be 
represented  by  coimsel,  to  present 
information,  and  to  be  heard.  Such 
requests  shall  contain  the  following 
information: 

a.  A  description  of  the  article  or 
articles  on  which  testimony  will  be 
presented,  including,  if  possible,  the 
item  number  or  numbers  in  the  HTS 
covering  the  article  or  articles. 

b.  The  name  and  organization  of  the 
witness  or  witneesses  who  will  testify, 
and  the  name,  address,  telephone 
number,  and  organization  of  the  person 
filing  the  request. 

c.  A  statement  indicating  whether  the 
testimony  to  be  presented  will  be  on 
behalf  of  importers,  domestic  producers, 
consumers,  or  other  interests. 

d.  A  careful  estimate  of  the  aggregate 
time  desired  for  presentation  of  oral 
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testimony  by  all  witnesses  for  whose 
appearances  the  request  is  filed. 

Allotment  of  Tune  for  Oral  Presentation 

Because  the  President's  list  will  cover 
substantially  all  tariff  line  items, 
limitation  of  time  for  the  presentation  of 
oral  testimony  is  in  the  public  interest  to 
ensure  that  all  viewpoints  are  aired. 
Accordingly,  in  scheduling  appearances 
at  the  hearing  the  time  to  be  allotted  to 
witnesses  for  the  presentation  of  oral 
testimony  will  be  limited.  Individuals 
and  individual  groups  are  generally 
limited  to  10  minutes  for  the 
presentation  of  direct  testimony. 
Witnesses  should  be  prepared  to 
provide  additional  information  in 
response  to  questions  by  the 
Commission  and  its  staff.  Supplemental 
written  materials  will  be  allowed  in  all 
cases,  and  may  be  submitted  at  the  time 
of  presentation  of  oral  testimony. 

To  the  extent  practicable  the  hearings 
at  each  city  will  follow  the  numeric 
order  of  Chapters  1-99  of  the  HTS. 

Questioning  of  witnesses  will  be 
limited  to  members  of  the  Commission 
and  its  staff. 


Witnesses  should  be  aware  that  they 
need  not  appear  at  more  than  one 
Commission  hearing  to  restate  their 
views.  In  the  interest  of  time 
conservation  at  the  hearings,  witnesses 
are  requested  to  condense  their 
presentations  to  summaries  only. 

Posthearing  Submissions 

Responses  to  Commission  questions 
are  due  from  witnesses  no  later  than  the 
close  of  business  on  the  date  specified 
for  each  hearing,  which  is  7  business 
days  following  the  conclusion  of  the 
hearing. 

Other  Written  Submissions 

In  lieu  of,  or  in  addition  to, 
appearance  at  the  public  hearings, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Commercial  or  financial 
information  which  a  submitting  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 


conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  submitted 
at  the  earliest  possible  date,  but  not 
later  than  April  13. 1989.  All 
submissions  should  be  addressed  to  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

Schedule  of  Hearings  and  Related 
Documentation 

Following  is  the  schedule  of  public 
hearings  and  deadlines  for  filing 
appropriate  notices  and  other 
documentation  in  connection  with  the 
hearings: 


Schedule  foh  MTN  Field  Hearings  by  the  U.S.  International  Trade  Commission 


Heating  city  and  location 


'Hearing  date 
(1969) 


Deadline  for 
notification  to 

appear  at 
hearing  (1989) 


Deadline  for 

filing  prefiearing 

briefs  (1989) 


Deadline  for 

postfiearing 

8ut>nMssions 

(1989) 


Houston,  TX: 

Houston  Marriott  Hotel  at  ttie  Astrodome,  21  (X)  S.  Braeswood  at  Greenbrier, 
Houston,  TX  77030. 
New  Orleans,  LA: 

Clarion  Hotel.  1500  Canal  St,  Hem  Orleans,  LA  70112 _.. 

Miami.  FL 

Miami  Marriott  Oadeiand  Hotel,  9090  South  Dadeland  Blvd.,  Miami,  FL  33156 

Atlanta,  GA: 

Lanier  Ptaza  Hotel  and  Conference  Center.  418  Annour  Dr.,  NE.,  Atlanta,  GA  30324... 
Los  Angeles,  CA: 

Hyatt  Witehire  Hotel,  3615  Witehire  Blvd.,  Los  Angeles,  CA  90010 

San  Francisco,  CA: 

Hyatt  Regency  San  Francisco,  5  Emt>arcadero  Center,  San  Francisco,  CA  94111 

Portland,  OR: 

The  Greenwood  Inn,  10700  SW.  Allen  Blvd..  Beaverton,  OH  97005 

Denver,  CO: 

Hyatt  Regency  Denver,  1750  Welton  St,  Denver,  CO  80202 

Chicago,  IL 

Sheraton  Ptaza  Chicago,  160  East  Huron,  Chicago,  IL  60611 

Minneapolis,  MN: 

Minneapolis  Metrodome  Hilton  Hotel,  1330  Industrial  Blvd.,  Minneapolis,  MN  55413.... 
Kansas  City,  MQ 

Adam's  Merit  Hotel.  9103  E.  39th  St.  Kansas  City,  MO  64133 

New  York,  NY: 

Sheraton  Centre  Hotel  and  Towers,  7th  Ave.  at  52nd  St.  New  York.  NY  10019 

Boston,  MA: 

Thomas  P.  O'Neill  Federal  Building,  10  Cosway,  Boston,  MA  02107 

Pittsburgh,  PA: 

Hyatt  Pittsburgh,  112  Washington  PI.,  Ptttsburg^  PA  15219 

Washington,  DC: 

U.S.  Intematkxial  Trade  Commission,  500  E  Street  SW.,  Washington,  DC  20436 


Mon.,  Jan.  30 

Wed.,  Feb.  1 

Fri.,  Feb.  3 

Mon.,  Fob.  8 

Mon..  Feb.  13 

Wed.,  Feb.  15 

Fri.,  Feb.  17 

Fri..  Feb.  24 

Mon.,  Feb.  27 

Wed.,  Mar.  1 

Thurs.,  Mar.  2 

Mon.,  Mar.  13 

Wed.,  Mar.  15 

Fri..  Mar.  17 

Mon.,  Apr.  3  ami 
Tue.,  Apr.  4. 


Noon,  Jan.  19.. 

do 

do 

do 

Noon.  Jan.  24.. 

do 

do 

Noon,  Feb.  6.... 

do 

do 

do 

Noon,  Feb.  21.. 

»H.»do 

do 

Noon.  Mar.  13.. 


Noon,  Jan. 
Noon,  Jan. 
Noon,  Jan. 

do 

Noon,  Feb. 
Noon;  Feb. 
Noon,  Feb. 
Noon,  Feb. 

do 

Noon,  Feb. 
Noon,  Feb. 
Noon,  Mar. 
Noon.  Mar. 
Noon.  Mar. 
Noon,  Mar. 


23. 
25. 
27. 


6.... 
8.... 
10.. 
17.. 


22.. 
23.. 
6... 
8.... 
10.. 
27.. 


Feb.  8 
Feb.  10 
Feb.  14 
Feb.  15 
Feb.  23 
Feb.  27 
Mar.  1 
Mar.  7 
Mar.  8 
Mar.  10 
Mar.  13 
Mar.  22 
Mar.  24 
Mar  28 
Apr.  13 
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By  order  of  the  Commission. 

Issued:  December  28. 1988. 
Kennetfa  R.  Mason, 
Secretary. 
[FR  Doc.  88-«)14S  Filed  12-29-88;  8:45  am] 

MLLINO  CODE  703S-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrier  Application*  To 
Gonsolidata,  Merge,  or  Acquire 
Control 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonably  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  the  finance  application  or 
any  application  directly  related  thereto 
filed  within  45  days  of  publication  (or.  if 
the  application  later  becomes 
unopposed),  appropriate  authority  will 
be  issued  to  each  applicant  (unless  the 
application  involves  impediments)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notification 
of  effective  of  this  decision-notice. 

Application(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notification  of 
effectiveness  of  this  decision-notice  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Findings 

The  finding  for  these  application  are 
set  forth  at  49  CFR  1182.6. 

No.  MC-F-19287.  filed  November  4. 
1988. 

Leisure  Time  Tours  [Leisure]  (4 
Leisure  Lane.  Mahwah.  NJ  07430) — 
Purchase  (Portion)— All  Jersey  Trails. 
Inc.  [Jersey]  (284  Main  Street.  Butler.  NJ 
07405).  and  Atlantic  Coast  Tours.  Inc. 
[Atlantic]  (284  Main  Street.  Butler.  NJ 
07405);  Gerdaneu.  Inc.  [Gerdaneu]  (4 
Leisure  Lane.  Mahwah.  NJ  07430) — 


Purchase  (Portion) — ^AIl  Jersey  Trails. 
Inc. 

Representative:  Steven  Morey 
Creenberg.  Two  University  Plaza. 
Hackensack,  NJ  07601;  (201)  487-7755. 

Leisure  (MC-142011)  seeks  authority 
to  purchase:  (1)  The  operating  authority 
held  by  Jersey  in  Certificate  No.  CB- 
95232  (Sub-No.  3).  authorizing  passenger 
transporation.  over  regular  routes, 
extending  generally  between  various 
points  in  northern  New  Jersey  and 
southern  New  York  and  Atlantic  City. 
NJ;  (2)  the  New  Jersey  intrastate 
operating  rights  held  by  Jersey  in  Route 
File  Nos.  668-520,  669-520.  670-520.  671- 
520.  672-520.  673-^20.  688-520.  and  551- 
520.  authorizing  regular-route  passenger 
transportation  within  New  Jersey  and  to 
and  fiY)m  hotels  and  casinos  in  Atlantic 
City.  NJ;  (3)  Jersey's  entire  fleet  of  5 
buses;  and  (4)  New  York  intrastate 
operating  rights  held  by  Atlantic  in  Case 
No.  25311.  authorizing  passenger 
transporation  within  New  York  as  a 
contract  carrier. 

Gerdaneu.  a  noncarrier.  seeks 
authority  to  purchase:  (1)  llie  operating 
authority  held  by  Jersey  in  Certificate 
No.  MC-e5232  (Sub/No.  1).  authorizing 
passenger  transportation,  in  charter  and 
special  operations,  between  points  in 
the  United  States  (except  Hawaii);  and 
(2)  the  New  Jersey  intrastate  operating 
rights  held  by  Jersey  in  Docket  No.  7311- 
906  NJPUC  No.  255C,  authorizing 
passenger  transportation  within  New 
Jersey  in  charter  and  special  operations. 

In  connection  with  the  transaction,  (a) 
Jersey  will  surrender  Certificate  No. 
MC-05232  (Sub-No.  2),  authorizing 
passenger  transportation,  over  regular 
routes,  between  certain  points  in  New 
Jersey  and  New  York,  and  (b)  Atlantic 
will  surrender  Certificate  No.  MC- 
145784  (Sub-No.  1).  authorizing 
passenger  transportation,  in  charter  and 
special  operations,  and  Certificate  No. 
MC-145784.  authorizing  passenger 
transportation  over  irregular  routes. 
Both  Jersey  and  Atlantic  accordingly, 
will  cease  operations. 

Jersey  and  Atlantic  are  each  wholly 
owned  by  Arthur  Jordon,  a  noncarrier 
individual.  Leisure  and  Gerdaneu  are 
each  owned  by  Gerald  Mercadante  (70 
per  cent).  Daniel  Mercadante  (15  per 
cent),  and  Eugenia  Opperman  (15  per 
cent). 

Decided:  December  21. 1988. 

By  the  Commission.  Motor  Carrier  Board, 
Members  Guyton.  Barnes,  and  Hodge  (Board 
Meml>er  Hodge  not  participating). 
Norala  R.  McGee, 
Secretary. 
[FR  Doc.  30080  Filed  12-29-68;  8:45  am] 

8ILLINO  COOC  7DW-01-M 


DEPARTMENT  OF  JUSTICE  ^ 

Antttruet  Division 

Notic*  Pursuant  to  ttte  National 
Cooperative  Research  Act  of  1984, 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on 
December  1. 1988.  pursuant  to  section 
&(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  participants  of  the 
Petroleum  Environmental  Research 
Forum  ("PERF')  Project  No.  87-05.  titled 
"Microbiological  Degradation  of 
Petroleum  Oily  Sludges",  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing^)  the  identities 
of  the  parties  to  Project  87-05  and  (2)  the 
natiu«  and  objective  of  the  research 
program  to  be  performed  in  accordance 
with  said  project.  The  notification  was 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  participating  in  Project  No. 
87-05  together  with  the  nature  and 
objective  of  the  research  program  are 
given  below. 

The  current  parties  to  Project  87-05 
identified  by  this  notice  are:  Amoco  Oil 
Company;  ChoVron  Research  Company; 
Conoco  Inc.;  and  Mobil  Research  & 
Development  Corporation.  The  objective 
of  this  project  is  to  conduct  research  and 
development  toward  establishing  a 
commercially  feasible  process  for  the 
microbiological  degradation  of 
petroleum  oily  sludges.  Participation  in 
this  project  will  remain  open  until  May 
15, 1989  or  the  completion  of  the  First 
Step  of  the  research  and  development, 
whichever  is  earlier,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project.  The  "Firs<" 
Step"  is  demonstration  (on  a  bench 
scale)  of  a  biotreatment  process(e8)  for 
petroleiun  oily  sludges.  Information 
regarding  participation  in  this  project 
may  be  obtained  from  Chevron 
Corporation.  P.O.  Box  7141,  San 
Francisco,  California  94120-7141. 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-30049  Filed  12-29-88;  8:45  am] 

BtLUNQ  COOC  4410-01-M 
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DEPARTMENT  OF  LABOR 

Employment  Standarde 
Administration,  Wage  and  Hour 
Division 

Minimum  Wage*  for  FMeni  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494,  as  amended.  40 
U.S.C.  27&a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  detennined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  \he 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
6  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 


earlier.  Theee  decimons  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  perfonnance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  whidi  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entided 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  an  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifkatians  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

None. 

Volume  II: 

None. 

Volume  III: 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 


the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  8ubscription(8).  be 
sure  to  specify  ibe  State(s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  of  or  all  of  the  three  separate 
volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  on  or  about  January  10  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  23  day  of 
Decemlier  1988. 
Robert  V.  Setera. 
Acting  Director,  Division  of  Wage 
Deteiminations. 

(PR  Doc.  6a-29880  Hied  12-29-88;  8:45  ami 
BIUJNG  COOE  4S10-2r-M 


Employntent  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EHgibliity  To  Apply  for 
Woiter  Adjustment  Assistance; 
Alamoo,  hie,  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment . 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a]  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9, 1989. 
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The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 


Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 


Signed  at  Washington.  DC  this  Sth  day  of 
December  1988. 

Marxin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/worfcers/fimi) 


Alamco,  Inc.  (Wotkars) 

Allegheny  Nudear  Surveys.  Inc  (Wofkers).. 

Do „ _ 

Atlas  Energy  Group,  Inc.  (Workers) 

B.B.4K  Oil  Co.  (Company) 

Bechtel  Construction.  (UAJAPPI) 

Beu-Tex  (Workers) 

Bragg  Crane  &  Rigging  (Workers) 

BuNock  Drilling,  Inc.  (Workers) „ 

Cedar  (Workers) 

Century  Drilling.  Inc.  (Company 

Clarostat-Gorham,  Inc.  (Woriters) 

Clyde  Sportswear  (Workers) 

Commodore  Oil  &  Gas  (Workers) 

ConsoWaled  On  Wefl  Services,  Inc.  (Workers) 

Comolklated  Resources  of  America,  Inc.  (Company). 

Crystal  Springs  Oil,  Inc.  (Woriiers) 

tJamac  Drilling  Inc.  (Woritors) 

Davis  Frac  Tanks  A  Supply  Co.  (Workers) 

tJrosser  Industries,  Inc.  (USWA) 

EUASOF  Bros.,  Inc.  (Woriiors) 

EPIC  Intematkxwl,  Inc.  (UAJAPPI).. 


East  Terwiessee  Consultants.  Inc.  (Workers).. 

ElentMjrg  Expkxation,  Inc.  (Workers) 

Emphasis  Oil  Operatnns  (Wortwrs) 

Eureka  Cnjde  Purchasing  (Workers) 

Excel  Energy  Corp.  (Woriters) 

Farrar  Oil  Co.  (Workers) „ 

Freeman  OriHing  (Company) 

Freeman  S  Freeman  (Company) 

G&SOriNing  (Workers). 


Gauin  Energy  Servwe  Corp.  (SutKSvision)  (Laborer).. 

General  Atianik;  Energy  Corp.  (Workers) 

GHmore.  Howard  A  Provins  Drilling  Co.  (Workers) 

H4S  Rotary  Drilling  (Woriters) 

H4S  DriHing  (Wortters) 

Harpel  DriHing  Co.  (Company) 

J.L  Beck  Drillmg  Co.  (Woriiers) 

Johnson  &  Johnson  (Wori^ers) „ 

Kaw  Pipe  Line  (Workers) 

Lingafetter  Drill,  Co.  (Workers) 

Manning  DriNing  (Wortiers) 

Do 


MM-Kansas  AcM.  Inc.  (Woriters) . 

O.H.4F.,  Inc.  (Wortiers) 

Ohio  L&M  Co..  Inc.  (Woriters).. 
Parsons  Const  (UAJAPPI) . 


Peacock,  Williams  &  Ca  (VEDQ 

Penn  American  Energy  (Laborer) 

PteHer  Weil  Servk:e.  Inc. 

Pioneer  Drilling  Co.  Inc.  (Company) 

Ponderosa  Co.  (The)  (Company) 

R.E.  Puckett  Energy  Co.  (Company).... 

Rawhide  Mud  Co.  (Company) 

Rich  Bros.  Servteirtg,  Inc.  (Wortters) .... 

Rto  Lucy  Mfg.  Co.  (Wortters) 

Renn  Drilling,  Inc.  (Wortiers) 

SeHn  Spoftswaar,  Inc.  (Workers) 

Shape  Optknedla.  Sub  Dlv.(APMO) 

Shape,  hxj.  (APMO) 

Shcehan  Explorstion  (Workers) 

Do 

Shelby  Drilling.  Co.  (Company) 

ShMds  DriHing  (Workers) „... 

Souttwm  Triangle  OH  Co.  (Workers).... 

8te«um  ON  Field  Supply,  Inc. 

Straus  Knitting  Mills  (Workers) 

Summit  Oas  A  ON  (Workers) 

Sundstrand  Heal  Transtsr  Inc.  (UAW)., 
Taylor  DriHing  Co.  (Workers) 

Do. - 


Location 


Oarksburg.  WV 

Weston,  WV 

EMerton.  PA 

CopaopoNs,  PA 

Bradlbrd,  PA....„ 

San  Francisoo,  CA 

Morgar«toa  NC 

Long  Beach,  CA 

Ca^,  WY 

Reno,  NV 

Pittsburgh.  PA 

Gortwm.  ME 

Brooklyn,  NY 

Buritesville,  KY 

Ctianuta,  KS 

Cincinnati,  OH 

Sor^oca,  PA 

Great  Bend,  KS 

Wooster.  OH 

Hurtlington  Partt,  CA... 

Ctoster,  NJ „ 

San  Francisco,  (^ „.... 

Sunbright,  TN 

C^asper,  WY 

Russell,  KS 

Eureka,  KS  18 

(}erTver,  CO _. 

Mt  Vernon,  II 

Bradford,  PA 

^ 

Omey,  IL ™.""Z 

TrtusvMie,  PA 

Denver,  CO 

Traverse  City,  Ml..„ 

Bradford,  PA 

do 

Casper,  WY 

Pleasantville.  PA 

SkNIman.  NJ 

Russell,  KS 

Wayne  City,  IL 

MNIs.  WY 

Dertver,  CO „ 

Russell.  KS „ 

Grayvllle,  H. 

Reno.  OH 

Pasadena,  CA 

Pittsburgh,  PA 

TttusvHIe.  PA „ 

HiM  City,  KS 

Plai(*vHle.  KS 

Casper,  WY 

Denver,  CO 

Caspar,  WY 

Newcastle,  WY 

Broadway.  NY 

McLeansboro,  IL 

Brooklyn,  NY 

Sanford,  ME 

Bkldeford.  ME 

Caspar,  WY 

Sidney,  MT 

Englewood,  CO 

RusseN,  KS 

Mt.  Carmel,  IL 

OIney,  IL 

St  Paul.  MN 

Bradfonl,  PA 

Dowagiac  Ml 

ChehaNs,  WA 

OIney,  IL 


Date 
received 


11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88 

11/18/88  I 


Date  of 


11/4/88 
11/16/88 
11/16/88 
11/16/88 
11/10/88 
11/14/88 
11/14/88 

11/1/88 
11/17/88 
11/14/88 
11/17/88 

11/9/88 
11/11/88 

11/3/88 
11/15/88 
11/15/88 
11/17/88 
11/17/88 
11/14/88 
11/10/88 

11/7/88 
11/14/88 
11/14/88 
11/14/88 
11/17/88 
11/17/88 
11/18/88 
11/15/88 
11/10/88 
11/10/88 
11/18/88 
11/15/88 

11/9/88 
11/16/88 
11/14/88 
11/14/88 
11/16/88 

11/8/88 

11/7/88 
11/15/88 
11/14/88 
11/15/88 
11/15/88 
11/14/88 
10/31/88 
11/18/88 
11/14/88 
11/14/88 
11/15/88 
11/1S/88 
11/14/88 
11/17/88 
11/16/88 
11/17/88 
11/18/88 

9/7/88 
11/11/88 

9/7/88 
11/14/88 
11/14/88 
11/14/88 
11/14/68 
11/15/88 
11/17/88 
11/15/88 
8/12/88 
11/14/88 
11/14/88 
11/10/88 
10/11/88 
11/18/88 


Petition  No. 


22.007 

22,008 

22.009 

22,010 

22.011 

22.012 

22.013 

22.014 

22,015 

22.016 

22,017 

2^018 

22.019 

22.020 

22.021 

22.022 

22.023 

22.024 

22.025 

22.026 

22.027 

22.028 

22.029 

22.030 

22,031 

22.032 

22,033 

22,034 

22.035 

22.036 

22.037 

22.038 

22.039 

22.040 

22.041 

22.042 

22.043 

22,044 

22.045 

22.046 

22,047 

22.048 

22.049 

22.050 

22.051 

22.052 

22.053 

22,054 

22,055 

22.056 

22,067 

22,058 

22,059 

22,060 

22,061 

22,062 

22.063 

22,064 

22,065 

22.066 

22,067 

22,088 

22,069 

22.070 

22,071 

22.072 

22,073 

22.074 

22,075 

22,078 

22,077 


Artides  produced 


OHAGas. 

Do. 

Do. 

Da 

Do. 

Do. 
Fabric. 
OilAGas 

Do. 

Do. 

Do. 
Resistors. 

Skirts.  Pants,  Bkxjses  A  Jackets. 
OilAGas. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Chtldrens  Sportswear. 
OilAGas. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da 

Da 

Do. 

Do.     • 

Do. 
Adult  DiiVMrs. 
OilAQas. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da      • 

Da 

Do. 

Do. 

Do. 

Do. 

Do. 
Skirts. 
01 A  Gas. 
Ladles' Skirts. 
Compact  Discs. 

Do. 
ONAQas. 

Do. 

Do. 

Do. 

Do. 

Do. 
Knit  Trim  tor  Outer  Wear. 
ONAQas. 

A/C  Refrigeratton  A  Heating 
ONAQas. 

Do. 
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Appendix— Continued 


Petittonar  (union/woilura/Inn) 


T«todyn«  Amco  (USAW) 

Jmn»  OriNng  Inc.  {Wo»k«f») 

TarraN  Tractor  «  WaH  Sacvica  (Woffcara) 

TlMxnpaon  Oil  A  Gas  Co.  (Workars) 

TiOQi  Swabbing  Sacvlca,  Inc.  (Wuifcafi) 

Triangia  Induainas.  IncVAmarican  Nat)  C«i  Ga  (U9WA).. 

Trice  IndutWaa,  Inc.  (USWA) 

Trieo  Induatriaa,  mc.  (Woritars) _ 

Tridont  OriNing  Complation  A  Saoficaa,  ln&  (MDrttaca)...^* 

Tripla  8  OH  Producars,  Inc — 

Vartyn  Bergar  Excavating  (Workara) — 

Victoiy  Enargy  Devekxxnant  Ca  (SubdhrJ  (VCOC) 

Wanlof  Drilling  Co.  (Worttara) 

Western  Geopnyaical  Co.  (WoiiMre) 

WintefshaH  Cofp.  (Workers) 

WiMTwr  &  Becker  (UAJAPPI) . 

Wuriitzar  (Workers) 

Wyoming  Casing  Service  (Workars) 

AcaKana  Raponing  Service,  Inc  (Company) 

AlHanca  WaH  Sannca.  Ina  (Woifcara) 


Do- 


Do.. 


Do.. 
Do.. 


Anidarfcco  (Workers) 

AfKX?  Oil  A  Gas  Co.  Southaaatam  DM.  Olc.  ^Company). 

ARCO  OH  A  Gas  Co.  Central  Dial  Ok.  (CompMiy) 

ARCO  OH  A  Gas  Co.  Western  Dist  (Compwy) ....- 

ARK-UK  OH  A  Gas  (Workara) 

ARMCO,  Inc.  (USWA) 


ATSF  RaHroad/BN  Railroad  (TCU) 

Arkansaa  OH  A  Gas  Commission  (Compani^ 

Atlas  WireHne  (Workars) . 


Baker  Irfduatries  (Woritars) 

Bayou  State  OH  Ckxp.  (Woriier^ . 
Brazos  Productnn  Co.  (Company) ..... 

Buma  Drilling  Co.  (Workers) 

CENEX  (Woriters)  - 

CGG  American  Serv..  Inc.  (Workers) . 
COFSCO.  Inc.  (Company) . 


Commomvealth  Savings  Assoc.  (Woricars) . 

ConaoHdalad  Energy  Corp.  (Workars) 

CouncH  o(  Energy  Resource  TrtMS  (Workers) . 

Daniel  Geophysical,  Inc.  (Workers) 

Davis  Mud  A  Chemical  (Company).. 
Dresser  Atlas  (Workers).. 


Owight's  Hotline  Energy  Reports  (Worfcao)- 

EL  Paso  Natural  Gas  Co.  (Workars) 

Eastman  Whipstock.  Inc.  (Company) 

Eastman  Whipslock,  Inc.  (C^omjiany) 

Do 


Energy  Operating  Corp.  (Workers) .. 

Do 

Do 

Ensaarch  Alaska  Construclnn  kic . 

Envirogas,  IrK.  (Workers) 

Evers  Electric  (Company) . 


Location 


Mohnton.  PA. 
GrayvWa.  IL.. 

do 

PleaaantvlHe  PA 

Tioga,  ND 

Chicago,  IL......._ 

nunungion  r'Vf^  oa. 

Bradtord,  PA 

Oinajt.  N 


..do- 


Lanbart.MT. 

Miana,PA 

KS. 


CO. 


..do- 


CA_.. 

CorM^  MS 

GiHatla.  WY 

La«ayatla.LA 

Ubarty.  TX 

(jovmokm.  NM ...... 

Fanninglaa  »M  _ 
El  Caa^MX  TX. — 
B  Reno.  LA. 
HouBtan,' 
LafayaMs^LA  — 
TX 

CA.. 
Snuffcowar.  LA- 

TX.. 

TX 

EIOo«Bda.AR„. 

Vaniwa.CA 

PSnaRiMr.  UN.. 
SlaravapOftLA.. 

StallMlTX 

Oanwar.  CO 

LMii«i.MT 

Houakin.TX 

Wooatar.  OH 

HouatoaTX 

S«r«aca.  PA 

Oanvar.OO 


Data 
paoalvad 


Oanvar.  OO 

Mt  Vwnoiv  hZ!ZZ 
OkMtomaCily.  OK. 

Farmirtgtan,  MM 

BcooWtavan,  MS_..,.. 
Corpua  Chriali,  TX.... 
HouBtt]n.TX- 


Exxon  Production  Research  Ca  (Worker^- 


TX 

BMngnUT. 


OkMwiM  OV.  OK.. 

Acheraga.AK — 

MayvHta.  NY 

BODndaAR 

Houaion.  TX 


11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/16/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/86 
11/18/88 
11/18/88 
11/18/88 
11/18/86 
11/18/88 
11/18/86 
11/18/86 
11/18/88 
11/18/86 
11/18/86 
11/18/86 
11/18/88 
11/18/88 
11/18/86 
11/18/88 
11/18/88 
11/18/86 
11/18/88 
11/16/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/16/86 
11/18/88 
11/16/86 
11/18/88 
11/18/88 
11/16/68 
11/16/88 
11/18/88 
11/18/88 
11/18/68 
11/18/66 
11/16/88 
11/18/68 
11/18/86 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/16/86 


Data  of 
patftiofl 


11/10/88 
11/15/68 
11/15/88 
11/14/88 

11/6/88 
11/10/86 
11/10/88 
11/14/88 

11/9/86 

11/0/68 
11/11/68 
11/14/88 
11/12/88 
11/18/88 
11/18/88 
11/14/88 
11/10/88 
11/16/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 
11/18/88 

11/2/88 
11/18/88 
11/18/88 
11/18/88 

11/9/86 
11/17/86 
10/25/86 
11/14/88 
11/14/88 
11/14/88 
11/10/88 
11/12/88 
11/18/88 
11/18/88 

11/8/88 
11/16/88 
11/13/88 

11/3/88 
11/17/88 
11/14/88 
11/16/88 

11/9/88 
11/17/88 
11/17/88 
11/17/88 
11/17/86 
11/17/88 
10/24/88 
10/24/88 
10/24/88 

11/1/88 
11/16/68 
11/15/88 
11/16/88 


rVmiOn  NO. 


22,076 
22.079 
22,080 
22.061 
22.082 
22,083 
22.064 
22,065 
22^066 
22,067 

fr.nna 

22J0B9 
22,090 
22,001 

22J0O4 
22,095 
22^096 
22,097 
22.096 
22.099 
22.100 
22.101 
22.102 
22.103 
22.104 
22.105 
22.106 
22.107 
22.106 
22.109 
22.110 
22,111 
22.112 
22.113 
22,114 
22,115 
22.116 
22,117 
22.118 
22,119 
2ai20 
22.121 
22.122 
22.123 
22.124 
22.125 
22.126 
^2.^27 
22A2» 
22A2a 
22.130 
22.131 
22,^2^ 
22.133 
22.134 
22.135 


Arfldat  praduoad 


Sewing  Machine  Equipment 
OH  A  Gas. 

Do. 

Do. 

Do. 
Can  Conlalnara. 
OHAGaa. 

Do. 

Do. 

Do. 

Oa 

Do. 

Do. 

Da 

Do. 

Da 
aadronic  Kayboaid  O^gana. 
OHAGaa. 

Da 

Oa 

Da 

Oa 

Da 

Da 

Oa 

Oa 

Oa 

Da 

Da 

Oa 

Da 

Oa 

Oa 
Wood  Raato  to  Cawaa. 
OHACaaa. 

Oa 

Oa 

Oa 

Da 

Oa 

Oa 

Oa 

Da 

Oa 

Oa 

Da 

Do. 

Da 

Da 

Da 

Oa 

Da 

Da 

Da 

Da 

Oa 

Oa 

Da 


(FR  Doc  86-30091  Filed  12-29-88;  8:45  an] 

BNJJNQ  CODE  4S10-30-M 


[TA-W-20, 909] 

APV  Chemical  Machinery,  Inc^ 
Saginaw,  IMI;  Negative  Oetenninaitfon 
Regarding  Application  for 
Reconsideration 

By  an  applicatioB  dated  November  10, 
1988,  with  Congressional  support,  the 
petitioners  requested  adminiatrative 
reconsideration  of  the  subject  petition 


Cor  trade  adjoslment  assistance.  The 
denial  notice  was  signed  on  October  28, 
1988  and  publiahed  in  the  Federal 
Register  on  November  17. 1988  (53  FR 
40909). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  ai^ears  on  the  basis  of  facts 
.  not  previously  considered  that  the 

detennination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  detennination  of  facts  not 
previously  considered;  or 

(3)  It  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  workers  at  the  subject  finn 
produt»d  tAemical  machinery  for  the 
aerospace,  chemical  and  pharmaceutical 
industries. 

The  petitioners  claim  that  the  subject 
firm  had  designed  and  manufactured 
batch  mixers  and  extruded  equipment 
like  the  ones  currently  being  imported 


from  France  and  England,  respectively. 
It  is  also  claimed  that  nameplates  were 
placed  on  the  machinery  once  the 
imported  equipment  was  received  in 
Saginaw  indicating  that  the  machines 
were  made  in  Saginaw.  Some^  electric 
motors  were  also  attached  to  the 
imported  equipment 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  The  Department's  survey 
of  the  subject  firm's  major  customers 
which  accounted  for  over  100  percent  of 
the  firm's  1987  sales  decline  shows  that 
none  of  the  respondent's  reported  import 
purchases  of  chemical  machinery  in 
1988, 1987  or  in  the  first  nine  months  of 
198a 

Section  223(b)(1)  of  the  Trade  Act 
states  that  the  Department  cannot 
certify  workers  for  adjustment 
assistance  who  were  laid  off  more  than 
one  year  prior  to  the  date  of  the  petition. 
The  date  of  the  subject  petition  is 
August  24, 1988.  Other  findings  in  the 
investigation  show  that  there  were  no 
batch  makers  or  extruded  equipment 
produced  at  the  Saginaw  plant  in  1987  or 
in  1988. 

The  Saginaw  plant  closed  in 
December  1987  and  all  production  was 
transferred  to  another  domestic 
corporate  plant  A  domestic  transfer  of 
production  would  not  form  a  basis  for 
certification. 

The  imported  equipment  (batch 
makers  and  extruded  equipment)  had  a 
positive  employment  effect  on  the 
workforce  at  Saginaw  since  additional 
work  was  performed  on  the  imported 
equipment  i.e.,  attaching  nameplates 
and  motors.  Imported  power  panels 
were  reworked  at  Saginaw  in  order  to  fit 
U.S.  voltage  requirements.  Power  plants 
were  not  manufactured  at  the  subject 
plant  in  1987  or  in  1988. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  12lh  Day  of 
December  1968. 
Stephen  A.  Wandnar, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services,  UIS. 
(FR  Doc.  88-29786  Filed  12-29-88:  8:45  amj 
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ITA-W-20t9841 

B«thEn«rgy  Mine*,  lnc„  Wilson  Shop, 
Ellsworth,  PA;  Nsgathr*  Determination 
Regarding  Application  for 
Reconsidsratlon 

By  an  application  dated  November  16. 
1986.  Local  1197  of  die  United  Mine 
Woricers  of  America  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  November  3, 1988. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  detennination  of  facts  not 
previously  considered;  or 

(3)  If.  in  tfie  opinion  of  the  Certifying 
OiBcer.  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  the  Wilson  Shop 
provide  maintenance  services  for 
affiliated  bituminous  coal  mines. 

The  union  claims  that  the 
Department's  denial  in  the  subject  case 
is  contrary  to  the  decision  granted 
earlier  to  woricers  at  Mine  84  of 
BethEnergy  Mines  in  TA-W-15,956 
issued  in  August,  1984.  It  is  also  claimed 
that  foreign  steel  imports  deterred  the 
reopening  of  the  mine. 

Investigation  findings  show  that 
historically,  the  Wilson  Shop  serviced 
three  mines.  In  1988  one  of  the  mmes 
became  depleted.  In  March.  1988  a 
catastn^c  fire  occurred  at  another 
mine  and  this,  in  effect,  became  the 
"dominant  cause"  fon  worker 
separations  at  the  Wilson  Shop. 
Accordingly,  in  August  1988  the 
company  found  that  it  could  no  longer 
economically  justify  keeping  all  the 
workers  in  the  Wilson  Shop.  The 
company  retained  only  enough 
maintenance  workers  to  service  the 
remaining  mine. 

In  order  for  service  workers  like  those 
at  the  Wilson  Shop  to  become  certified 
eligible  for  adjustment  assistance  their 
separations  must  be  caused  importantly 
by  a  reduced  demand  for  their  services 
from  a  parent  firm,  a  firm  otherwise 
related  to  the  subject  firm  by  ownership, 
or  a  firm  related  by  control.  In  any  case, 
the  reduction  in  demand  for  services 
must  originate  at  a  production  facility 


whose  workers  independently  meet  the 
stahitoiy  criteria  for  certification  and 
the  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
workers  at  the  Wilaon  Shop,  Workers  at 
the  mines  serviced  by  the  Wilson  Shop 
are  not  currently  certified  eligible  to 
apply  for  adjustment  assistance. 

In  the  earlier  certification  (TA-W- 
15,956)  referenced  by  the  union,  it 
should  be  noted  that  the  investigation 
was  for  a  different  worker  group  in  a 
different  time  period.  Further,  the 
predominant  portion  of  the  coal  mined 
was  being  shipped  to  Bethlehem 
steelmaking  facilities  in  Lackawanna, 
New  York.  (TA-W-13,644);  Bethlehem. 
Pennsylvania,  (TA-W-13,289)  and 
Sparrows  Point  Maryland.  (TA-W- 
15,742)  where  woricers  were  under 
certifications.  These  certifications  have 
long  since  expired  and  no  new  ones 
have  been  issued.  Therefore,  decisions 
issued  on  those  petitions  are  not 
relevant  to  the  subject  case. 

Further,  deterrents  to  reopening  one  of 
the  mines  (e.g.,  decreased  onlerf  for 
domestic  (x>al  production  because  of 
foreign  steel  imports)  would  not  provide 
a  basis  for  certification. 

ConcIusioB 

After  review  of  the  applicaticm  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  deniecL 

Signed  at  Washington.  DC,  this  12th  Day  of 
De(»nber,  1968. 
Barbara  Ann  Fanner, 

Director.  Office  of  Program  Management, 
UIS. 

[FR  Doc.  88-29787  Filed  12-29-88:  8:45  am] 
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[TA-W-21,055.  et  al.l 

Adjustment  Assistance;  B.  J.  Titan 
Service,  at  aL 

In  the  matter  of:  B.J.  titan  Service,  TA-W- 
21.055,  B.J.  Titan  Service,  Hays,  Kansas,  TA- 
W-21,056.  B.).  Titan  Service,  PlainviDe, 
Kansas,  TA-W-21,18a  B.J.  Titan  Service 
Regional  Areas  Headquartered  in  Houston, 
Texas  and  Operating  at  the  following 
locations: 

TA-W-21,160A.  Houston/Tomball/South  A 
East  Texas  Region  Headquartered  in 
Houston.  Texas  with  Operations  at: 

Alice.  Texas  Bryan.  Texas 

Corpus  C^risti,  Texas  Houston.  Texas 

Pleasanton.  Texas  TombalL  Texas 
Tyler.  Texas 
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TA-W-21,16(ffl,  West  Texas  Region 

Headquartered  in  Midland,  Texas  with 

Operations  at: 

Abilene,  Texas  Breckenridge.  Texas 

Brownsfield.  Texas  Jacksboro,  Texas 

Odessa,  Texas  Snyder.  Texas 

Hobbs,  New  Mexico  Roswell,  New  Mexico 

TA-W-21,160C,  Oklahoma/Kansas  Region 

Headquartered  in  Oklahoma  City,  Oklahoma 

with  Operations  at: 

Medicine  Lodftr  '^  <n»H»  Rnid.  Oklahoma 

Ardinore.  Okl  homa  City, 

Hominy,  Okl.>  uhoma 

Yukoa  Okiaho  ylon,  Texas 
Oakley,  Kansas 

TA-W-21.ieOD,  West  Coast/ Alaska  Region 

Headquartered  in  Signal  Hill,  California  with 

Operations  at 


North  Slope,  Alaska 
Arenal,  California 
Shafter,  California 
Ventura.  California 


Anchorage.  Alaska 
Kenai,  Alaska 
BakersHeld.  California 
Signal  Hill,  California 
Femly,  Nevada 

TA-W-21,160E.  Rocky  Mountain  Region 

Headquartered  in  Denver.  Colorado  with 

Operations  at: 

Denver,  Colorado  Farmington,  New  Mexico 

Dickinson.  North  Dakota  Roosevelt.  Utah 

Casper.  Wyoming  Powell.  Wyoming 
Riverton.  Wyoming 

TA-W-21,ieOF,  Offshore/Southeastern 

Region  Headquartered  in  Lafayette, 

Louisiana  with  Operations  at: 


Crowely.  Louisiana 
Lafayette.  Louisiana 
Port  Allen.  Louisiana 
Beaumont,  Texas 
Sabine  Path.  Texas 


Harvey,  Louisiana 
New  It>eria,  Lousiana 
Alvin.  Texas 
Galveston.  Texas 
Victoria.  Texas 


Certificatioiis  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

All  workers  of  B.f.  Titan  Service,  in  the 
above  cited  locations  who  became  totally  or 
partially  separated  from  employment  on  or 
after  Octobier  1, 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

Dated  December  21, 1968. 

(PR  Doc.  88-30092  Filed  12-29-88;  8:45  am] 
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Mine  Safety  and  Health  Administration 
[Docket  No.  M-e8-21&-C] 

MettUd  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mettiki  Coal  Corporation,  Route  3, 
Box  124A.  Deer  Park,  Maryland  21550 
has  nied  a  petition  to  modify  the 
application  of  30  CFR  75.511  (low-, 
medium-,  or  high-voltage  distribution 
circuits  and  equipment  repair)  to  its 
Mettiki  Mine  (I.D.  No.  18-00621)  located 
in  Garrett  County,  Maryland.  The 


petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  electrical  work 
including  locking  out  and  tagging 
disconnecting  devices  be  performed  on 
low-,  medium-,  or  high-voltage 
distribution  circuits  or  equipment,  by  a 
qualified  person  or  by  a  person  trained 
to  perform  electrical  work  and  to 
maintain  electrical  equipment  under  the 
direct  supervision  of  a  qualified  person. 

2.  There  is  an  insufficient  number  of 
high-voltage  electricians  available  at  the 
mine  to  supervise  or  perform  power 
center  moves  in  addition  to  other 
essential  duties. 

3.  As  an  alternate  method,  petitioner 
proposes  to  train  low-  and  medium- 
voltage  electricians,  in  the  skills 
necessary  to  safely  deenergize  and 
reenergize  high-voltage  branch  lines  to 
underground  power  centers,  in 
accordance  with  the  training  program 
outlined  in  the  petition. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Flealth 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1989,  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
PatridaW.SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  December  21, 198& 
[FR  Doc  88-30093  Filed  12-29-88:  8:45  am] 
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[Docket  Na  M-88-224-C] 

OM  Ben  Coal  C04  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Old  Ben  Coal  Company,  500  North 
DuQuoin  Street,  Benton.  Illinois  62812 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.216-3(a)  (water, 
sediment,  or  slurry  impoundments  and 
impounding  structures;  inspection 
requirements;  correction  of  hazards; 
program  requirements)  to  its  Mine  No. 
21  (I.D.  No.  11-00588),  (Impoundment 


No.  1211-IL0&-00588)  its  Mine  No.  24 
(I.D.  No.  11-00589),  (Impoundment  No. 
1211-IL08-00589)  its  John  Ross 
Preparation  Plant  (I.D.  No.  11-02416), 
(Impoundment  No.  1211-IL08-02416)  and 
its  Mine  No.  26  (I.D.  11-00590), 
(Impoundment  No.  1211-IL08-00590)  all 
located  in  Franklin  County,  Illinois.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  peititoner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  water,  sediment  or 
slurry  impoundments  be  examined  by  a 
qualified  person  designated  by  the 
person  owning,  operating  or  controlling 
the  impoimding  structure  at  intervals  not 
exceeding  seven  days  for  appearances 
of  structural  weakness  and  other 
hazardous  conditions. 

2.  An  alternate  method,  petitioner 
proposes  that  for  these  impoundments 
and  for  future  impoundments  at  these 
mines,  examinations  for  signs  of 
structural  weakness  or  other  hazards 
would  be  conducted  montlily. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Pabkla  W.  SiWey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  December  21. 1988. 
(FR  Doc.  88-30094  Filed  12-29-88:  8:45  am] 
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[Docket  No.  M-««-227-C] 

Pyro  Mining  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company,  P.O.  Box  267, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1700  (oil  and  gas  wells)  to  its 
Pyro  No.  9  Slope,  William  Station  Mine 
(I.D.  No.  15-13881)  located  in  Union 
County,  Kentucky.  The  petition  is  filed 


under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1967. 

A  stunmary  of  the  petitioner's 
statements  fbllows: 

1.  TTie  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  wella 
penetrating  coal  beds. 

2.  The  barrier  around  oil  and  gas  wells 
interferes  with  maintenance  of  effective 
roof  control,  improvement  of  mining 
safety  and  conservation  of  mineral 
resources. 

3.  As  an  alternate  method,  petitioner 
proposed  to  clean  out,  plug  and  mine 
through  the  oil  and  gas  wells  on  a  mine 
wide  basis  using  specific  techniques  and 
procedures  as  outlined  in  the  petition. 

4.  Prior  to  mining  through  the  plugged 
oil  or  gas  well  an  approval  of  the 
specific  mining  procedures  would  be 
requested  of  the  MSAH  Disbict 
Manager,  and  appropriate  officials 
would  be  allowed  to  observe  the 
process  and  all  mining  would  be  under 
the  direct  supervision  of  a  certified 
official.  In  addition: 

(a)  Drivage  sites  would  be 
established. 

(b)  Equipment  would  be  checked  for 
permissibility  and  serviced  prior  to 
mining  through  the  well. 

(c)  Methane  monitors  would  be 
calibrated  prior  to  the  shift  and  tests 
would  be  made  during  mining 
approximately  every  10  minutes;  and 

(d)  When  the  wellbore  is  intersected, 
all  equipment  would  be  deenergized  and 
safety  checks  would  be  made  before 
mining  would  continue  inby  the  well  a 
sufficient  distance  to  permit  adequate 
ventilation  around  the  areas  of  the 
wellbore. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  T^ese 
comments  must  be  filed  writh  the  Office 
of  Standards,  Regulations  and  Variance, 
Mine  Safety  and  Health  Administration, 
Room  627,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  All  comments 
must  be  postmarket  or  received  in  that 
office  on  or  before  January  30, 1989. 
Copies  of  the  petition  are  available  for 
inspection  at  that  address. 

Patricia  W.  S<dvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  December  21. 1988. 

|FR  Doc.  88-30095  Filed  12-29-88: 8:45  am] 
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[Docket  No.  lft-W-226-C] 

Rougt)  Diamond,  Inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Rough  Diamond.  Inc..  P.O.  Box  2239, 
Middlesboro,  Kentucky  40965  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Mine  No.  2 
(I.D.  No.  15-00237)  located  in  Bell 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  tiie  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to  a  roof 
fail  and  poor  roof  conditions,  the  return 
entry  of  the  mine  cannot  be  safely 
traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  that  a  qualified  person  would 
take  weekly  methane  and  airflow 
readings  along  with  an  inspection  of  the 
area. 

4.  In  support  of  this  request  petitioner 
states  that — 

(a)  The  roof  fall  can  be  inspected  on 
either  end  and  the  height  is  sufficient 
over  the  fall  to  be  inspected  from  one 
end  to  the  other; 

(b)  The  height  over  the  fall  is 
sufficient  for  normal  airflow  to  pass;  and 

(c)  due  to  poor  roof  conditions,  no 
employees  would  be  allowed  in  the  area 
to  cleanup  the  fall. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conmients.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarket  or 
received  in  that  office  on  or  before 
January  30, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director.  Office  o)  Standards.  Regulations 
and  Variances. 

Date:  December  21. 1988. 

[FR  Doc  88-30086  Piled  12-29-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  50-321  and  50-386] 

Georgia  Power  Co.  ot  aL;  Isauance  of 
Environmental  Asaoaamant  and 
Findhg  of  No  SignMcant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is  X 

considering  issuance  of  amendments  to\ 
Facility  Operating  License  Nos.  DPR-S7 
and  NPF-5,  issued  to  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
operation  of  the  Edwin  L  Hatch  Nuclear 
Plant.  Units  1  and  2,  located  in  Appling 
County,  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendments  would  consist  of 
changes  to  the  operating  licenses  to 
extend  the  expiration  dates  of  the 
operating  licenses  to  August  6,  2014  for 
Hatch  Unit  1,  and  to  June  13,  2018  for 
Hatch  Unit  2.  The  proposed  license 
amendments  are  responsive  to  the 
licensee's  application  dated  February  28, 
1986.  The  Commission's  staff  has 
prepared  an  Environmental  Assessment 
of  the  proposed  action.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Dates  of  Facility 
Operating  Licenses  DPR-57  and  NPF-5, 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Geoigia.  City  of  Dalton, 
Georgia,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Docket  Numbers  50-321 
and  50-366,  dated  12/23/88." 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  changes  in  expiration 
dates  of  the  Operating  Licenses  for  the 
Edwin  L  Hatch  Nuclear  Plant,  Units  1 
and  2.  This  evaluation  considered  die 
previous  environmental  studies, 
including  the  'Tinal  Environmental 
Statement  for  the  Edwin  I.  Hatch 
Nuclear  Plant,  Unit  1  and  Unit  2," 
October  1972,  the  'Tinal  Environmental 
Statement  Related  to  Operation  of 
Edwin  I.  Hatch  Nuclear  Plant.  Unit  No. 
2."  NUREG-0417.  March  1978.  and  more 
recent  NRC  policy. 

Radiological  Impacts 

The  staff  concludes  that  the  Exclusion 
Area,  the  Low  Population  Zone  and  the 
nearest  population  center  distances  will 
likely  be  undianged  from  those 
descrilwd  in  the  Octol>er  1972  Final 
Environmental  Statement.  The 
population  living  witliin  10  miles  of  the 
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plant  in  1988  is  essentially  double  the 
number  of  people  estimated  to  live 
within  the  10-mile  zone  based  upon  the 
1970  census,  as  reported  in  NUREG- 
0417.  The  total  number  of  residents 
within  the  10-mile  zone  is  still  less  than 
10,000.  This  slow,  small  increase  in  the 
number  of  people  living  within  the  10- 
mile  zone  and  the  continuing  rural 
nature  of  the  area  indicate  that  the 
numbers  of  people  living  around  the 
plant  should  pose  no  problem  to  the 
proposed  extension  of  the  operating 
licenses. 

The  additional  period  of  plant 
operation  would  not  significantly  affect 
the  probability  or  consequences  of  any 
reactor  accident.  Station  radiological 
effluents  to  unrestricted  areas  during 
normal  operation  have  been  well  within 
Commission  regulations  regarding  as- 
low-as-is-reasonably-achievable 
(ALARA)  limits,  and  are  indicative  of 
future  releases.  The  proposed  additional 
years  of  reactor  operation  do  not 
increase  the  annual  public  risk  from 
reactor  operation. 

With  regard  to  normal  plant 
operation,  the  occupational  exposures 
for  the  Hatch  Nuclear  Plant  have  been 
less  than  the  national  average  for 
boiling  water  reactors.  The  licensee  is 
striving  for  further  dose  reductions  in 
accordance  with  ALARA  principles  and 
the  staff  expects  further  reductions  to  be 
achieved  using  advanced  technologies 
and  equipment  that  will  likely  be 
available. 

Accordingly,  annual  radiological 
impacts  on  man,  both  offsite  and  onsite, 
are  not  more  severe  than  previously 
estimated  in  the  FES,  and  our  previous 
cost-benefit  conclusions  remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  to 
and  waste  from  the  Hatch  Nuclear  Plant, 
with  respect  to  normal  conditions  of 
transport  and  possible  accidents  in 
transport,  would  be  bounded  as  set  forth 
in  Summary  Table  S-^  of  10  CFR  Part 
51.52.  The  values  in  Table  S-4  would 
continue  to  represent  the  contribution  of 
transportation  to  the  environmental 
costs  associated  with  plant  operation. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extensions  will  not  cause  a 
signiHcant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Conmiission 
in  the  FESs. 

Finding  of  No  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  changes  to  the  expiration 
dates  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  facility  operating 
licenses  relative  to  the  requirements  set 


forth  in  10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendments 
will  not  have  a  signiff cant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 
For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  February  28, 1986,  as 
supplemented  on  September  25, 1986, 
December  23, 1986.  and  December  15. 
1988,  (2)  the  Final  Environmental 
Statement  for  the  Edwin  I.  Hatch 
Nuclear  Plant,  Unit  1  and  Unit  2,  issued 
October  1972,  (3)  the  Final 
Environmental  Statement  Related  to 
Operation  of  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  2.  issued  March  1978.  and  (4) 
the  Environmental  Assessment  dated 
December  23, 1988.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
La%vTenc8  P.  Ctocker. 
Acting  Director,  Project  Directorate  11-3, 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  88-30102  Filed  12-2»-88:  8:45  am] 
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Biweekly  Nolle*  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Conmiission)  is  publishing  this  regidar 
biweeldy  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December  5, 
1988  through  December  16, 1988.  The 
last  biweekly  notice  was  pubUshed  on 
December  14, 1988  (53  FR  50320). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATINC  UCENSE  AND 
PROPOSED  NO  SIGNIHCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda.  Maryland  firom  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRG 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  January  30, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
As  required  by  10  CFR  2.714,  a 
.^^     petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  ^e  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 


Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC, 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Commonwealth  Edison  Company. 
Docket  No.  50-456  Braidwood  Station. 
Unit  No.  1  Will  County.  Illinois         -£ 

Date  of  application  for  amendment: 
October  26, 1988.  supplemented 
November  22. 1988,  November  29. 1988. 
and  December  5. 1988. 

Description  of  amendment  request 
The  amendment  would  revise  Technical 
Specification  4.8.1.1.2f  to  extendi  on  a 
one-time  basis,  the  frequency  for 
performing  certain  diesel  generator 
surveillance  tests  for  an  additional  7 
months  from  the  previous  extension  of 
31  months.  This  would  allow  such  tests 
to  be  performed  during  the  refueling 
outage  of  Braidwood  Station  Unit  1.  The 
current  Technical  Specification  includes 
the  phrase  ..."18  months,  during 
shutdown  ...".  This  wording  implies  that 
the  surveillance  tests  were  intended  to 
be  performed  during  a  refueling  outage 
shutdown.  The  refueling  outage  for 
Braidwood  Unit  1  is  scheduled  for 
September  1989.  Commonwealth  Edison 
Company  has  stated  that  Braidwood 
Station  does  not  intend  to  use  any  of  the 
25%  extension  permitted  by  Technical 
Specification  4.0.2  if  this  amendment  is 
approved,  since  this  could  result  in 
scheduling  concerns  for  subsequent  fuel 
cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  has  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c)',  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
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the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  proposed  amendment  involves 
the  frequency  of  surveillance  tests  to 
prove  diesel  generator  availability. 
Previously  evaluated  accidents  which 
involve  a  loss  of  oRsite  power  are  the 
only  accidents  which  depend  on  diesel 
generator  availability.  The  probability  of 
other  accidents  concurrent  with  a  loss  of 
offsite  power  are  not  affected  by  this 
diesel  generator  surveillance  frequency. 

The  consequences  of  previously 
evaluated  accidents  would  not  be 
significantly  increased  because  the 
diesel  generator  availability  would  not 
be  significantly  decreased.  The 
previously  established  preventive 
maintenance  programs  at  each  station 
are  sufficient  to  detect  up  to  95%  of  the 
potential  failure  modes  that  would  be 
detectable  during  the  performance  of  the 
deferred  surveillances.  The  remaining 
5%  of  the  potential  failure  modes  are 
mostly  related  to  a  mechanical  wear 
type  of  failure.  Because  the  operation 
time  of  the  diesel  generators  is  small, 
these  kinds  of  failures  have  a  small 
probability  of  occurring.  Additionally, 
the  licensee  has  utilized  the  service 
group  of  the  diesel  generator 
manufacturer  to  perform  a  dynamic  test 
of  the  diesel  generator  using  the 
ENSPEC  3000  Engine  Analyzer.  The  test 
concluded  that  engine  performance 
exceeded  that  required  by  the  18  month 
inspection  procedures.  This  information 
provides  confidence  that  the  diesels  will 
be  capable  of  performing  their  intended 
function,  resulting  in  no  significant 
increase  in  the  consequences  of  an 
accident  previously  evaluated. 

The  change  does  not  add  or  modify 
any  existing  equipment,  nor  introduce  a 
new  mode  of  plant  operation.  The 
operability  of  the  diesel  generators  will 
continue  to  be  verified  by  performing 
the  other  related  Technical  Specification 
required  surveillances,  which  remain 
unchanged.  As  such,  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created. 

Commonwealth  Edison  Company 
indicated  that  the  proposed  change  has 
been  discussed  with  the  diesel  generator 
manufacturer  and  that  they  found  the 
change  to  be  acceptable.  Deferral  of  the 
surveillance  will  not  significantly 
increase  the  possibility  of  undetected 
degradation  of  the  diesel  generators 


because  they  are  operated  infrequently 
for  short  periods  of  time.  Since  the 
actual  operation  time  of  the  diesel 
generator  is  small,  the  probability  of  a 
diesel  generator  failure  due  to 
mechanical  wear  is  small. 
Commonwealth  Edison  Company 
reviewed  the  failure  history  for  the 
diesel  generator  and  did  not  find  any 
trends  identifying  abnormal  failures. 
The  limiting  conations  for  operation 
and  other  surveillance  requirements  to 
verify  operability  are  unchanged  and 
will  remain  in  effect  The  monthly  and 
quarterly  diesel  generator  surveiUances 
will  continue  to  be  performed  during  the 
surveillance  interval  extension,  as  well 
as  the  previously  indicated  preventive 
maintenance  programs.  As  such,  the 
margin  of  safety  is  not  reduced. 

Therefore,  based  upon  the  above 
analysis,  the  staff  concludes  that  the 
proposed  amendment  to  the  Technical 
Specifications  does  not  involve 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60461. 

Attorney  to  licensee:  Michael  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  249,  Dresden 
Nuclear  Power  Station.  Unit  Nos.  2  and 
3,  Grundy  County,  Illinois 

Date  of  application  for  amendment 
request  October  5, 1988  and  November 
7.1988 

Description  of  amendment  request: 
This  amendment  would  delete  Figure 
6.1-1,  "Offsite  Organization,"  and  Figure 
6.1-2,  "Station  Organization,"  from  the 
Technical  Specifications  (TS)  and  would 
revise  Section  6  to  require  inclusion  of 
these  organization  charts  in  the  QA 
Topical  Report.  However,  the  NRC  will 
continue  to  be  notified  of  licensee 
organization  changes  through  other 
regulatory  controls.  In  accordance  with 
10  CFR  50.34(b)(6](i),  the  appUcant's 
organizational  structure  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report  (FSAR).  Chapter  13  of  the  FSAR 
provides  a  description  of  the  station 
organization  and  a  detailed  organization 
chart.  Updates  to  the  FSAR  are  required 
by  10  CFR  50.71(e)  to  be  submitted 
annually  to  the  NRC.  Even  through 
Figures  6.1-1  and  6.1-2  would  be  deleted 
from  TS,  Section  6  of  the  TS  would  be 
revised  to  require  inclusion  of  these 
organization  charts  in  the 
Commonwealth  Edison  Company 
(CECo)  QA  Topical.  Whereupon, 
Appendix  B  to  10  CFR  Part  50,  and  10 


CFR  50.4(b)(7),  will  govern  any  changes 
made  to  the  organization  as  it  is 
described  in  the  Quality  Assurance 
(QA)  program.  Fuially,  it  is  CECo's 
normal  practice  to  inform  the  NRC  of 
organizational  changes  affecting  their 
nuclear  facilities  prior  to 
implementation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2) 
involve  a  significant  increase  in  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3]  involve  a  significant 
reduction  in  a  margin  of  safety.  CECo 
evaluated  the  proposed  TS  changes  and 
determined,  and  the  NRC  staff  agrees 
that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  TS  does  not  affect  plant  operation, 
nor  does  it  involve  any  physical 
modification  of  the  plant.  Furthermore, 
the  aforementioned  administrative  and 
regulatory  controls  remain  in  force  to 
ensure  that  organizational  changes  are 
reviewed  by  the  NRC. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature;  and  does  not  physically  alter 
any  systems  or  components,  or  the  way 
they  are  operated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  CECo  through 
its  quality  assurance  program,  and  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety-related  operations  will  be 
performed  at  a  high  level  of  competence. 
Furthermore,  this  amendment  does  not 
change  any  setpoints  or  operating 
parameters.  Consequently,  removal  of 
organization  charts  from  the  TS  will  not 
affect  the  margin  of  safety.  The  NRC 
staff  has  reviewed  the  licensee's 
evaluation  related  to  the  proposed 
changes  and  concurs  with  their 
conclusions. 
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In  addition  the  associated  editorial  TS 
changes  proposed  by  CECo  are 
considered  representative  of  example  (i) 
in  the  Commission's  guidance  (51  FR 
7751)  for  examples  of  no  significant 
hazards,  which  is  defined  as  "a  purely 
administrative  change  to  TS;  for 
example  a  change  to  achieve 
consistency  throughout  the  TS, 
correction  of  an  error,  or  change  in 
nomenclature." 

Therefore,  the  NRC  staff  proposed  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
consideration  based  upon  a  preliminary 
review  of  the  application,  the  licensee's 
evaluation  of  no  significant  hazards,  and 
NRC  guidance. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street  Morris,  Illinois  60450. 

Attorney  for  licensee:  Michael  1. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Maza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station.  Unit  Nos.  1  and  2. 
LaSalle  County,  Illinois 

Date  of  application  for  amendment 
November  26, 1986;  January  14  and  June 
1.1988. 

Description  of  amendment  request-  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  LaSalle  County 
Station  Security  Plan  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendment  would  modify  paragraph 
2.C.(27)  of  Facility  Operating  License 
No.  NPF-11  and  paragraph  2.C.(16)  of 
Facility  Operating  License  No.  NPF-18  to 
require  compliance  with  the  revised 
plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1988  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  26, 1986; 
January  14  and  June  1. 1988  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations. 


the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  beheves  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois, 
Valley  Community  College,  Rural  Route 
No.  1.  Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire:  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Unit  Nos.  1  and  2. 
LaSalle  County,  Illinois 

Date  of  application  for  amendments: 
September  9. 1988 

Description  of  amendments  request 
The  proposed  amendments  to  Operating 
License  No.  NPF-11  and  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Units  1  and  2  Technical 
Specifications  by  providing  flexibility  to 
align  snubber  inspection  intervals  with 
refueling  outages  when  no  failures  are 
encountered. 

This  change  would  modify  the  LaSalle 
County  Station  Technical  Specification 
requirement  4.7.9.b  "Subsequent  Visual 
Inspection  Period"  for  zero  failures  from 
18  months  (2725%)  to  18  montiis  (-50% 
-t-2S].  This  would  allow  adequate 
flexibility  to  bring  the  snubber 
surveillance  date  back  into  conformance 
with  the  refueling  outage  sequence.  This 
will  also  prevent  a  shutdown  for  the  sole 
purpose  of  performing  snubber 


inspections  which  would  have  been 
required  for  Unit  1  this  cycle. 

In  June  of  1987,  snubber  visual 
inspections  were  preformed  on  LaSalle 
Unit  1  and  no  failures  were  found.  The 
next  inspection  interval  was  set  at  18 
months  2725%  making  the  surveillance 
due  in  December  of  1988  with  an  early 
start  date  (-25%)  near  the  end  of  July  and 
a  critical  date  (-f-25%)  of  April  1989.  Uie 
Unit  1  second  refueling  outage  was 
started  in  March  1988  after  an  11  month 
run  and  ended  in  the  beginning  of  July 
1988.  This  was  short  of  the  early  start 
date  for  the  visual  inspection.  The  next 
scheduled  outage  is  October  1989.  This 
could  have  resulted  in  a  need  to  shut 
down  mid-cycle  to  perform  the 
surveillance.  Unit  startup  was  delayed 
and  the  surveillance  was  performed  in 
late  July  under  the  early  window. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  wiU  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  change  has  been  evaluated  against 
those  criteria  for  which  the  original  limit 
of  minus  25%  was  established.  That  limit 
was  imposed  to  insure  adequate  service 
life  occurred  to  be  able  to  visually 
observe  degradation.  After  nine  months, 
sufficient  service  hfe  will  have  occurred 
to  allow  a  detection  of  snubber 
degradation,  thus  establishing  the  basis 
for  the  next  cycle. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  revisions  do  not  add  or 
remove  plant  equipment  or  affect  how 
this  equipment  is  operated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  snubbers 
visually  inspected  after  a  nine  month 
cycle  have  gone  through  sufficient 
service  life  to  detect  any  degradation  if 
it  existed.  This  change  does  not  extend 
the  service  time  between  inspections. 
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Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
MuUer 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station.  Unit  Nos.  1  and  2, 
LaSalle  County.  Illinois 

Date  of  application  for  amendments: 
October  7. 1988 

Description  of  amendments  request 
The  proposed  amendments  to  Operating 
License  No.  NPF-11  and  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Units  1  and  2  Technical 
Specifications  by  allowing  operation  of 
both  units  with  suppression  pool 
temperatures  of  up  to  105°  F. 

The  suppression  pool  is  cooled  during 
normal,  as  well  as  abnormal,  conditions 
by  using  the  suppression  pool  cooling 
mode  of  the  Residual  Heat  Removal 
(RHR)  system.  The  cooling  water  for  the 
RHR  heat  exchangers  is  the  RHR 
Service  Water  system  which  uses  the 
LaSalle  cooling  lake  as  a  heat  sink.  This 
is  located  at  the  coolest  part  of  the 
station  cooling  lake.  When  the  cooling 
lake  temperature  rises,  the  lowest 
temperature  that  the  suppression  pool 
can  be  maintained  at  also  increases. 
During  previous  summers,  the 
suppression  pool  was  able  to  be 
maintained  below  the  limit  of  100*  F. 

Illinois  has  experienced  record  hot 
weather  in  1988  exceeding  all 
expectations.  The  cooling  lake 
temperature  increased  due  to  several 
consecutive  days  of  very  hot  weather. 
During  these  periods,  the  suppression 
pool  temperature  increased  to  very  near 
the  limit  of  100°  F.  However,  the  weather 
cooled  sufficiently  at  that  time  to 
provide  relief  and  the  lake  and 
suppression  pool  temperatures 
decreased.  It  is  anticipated  that  these 
elevated  temperatures  will  pose  a 
recurring  problem  at  LaSalle  County 
Station  in  future  years  during  the 
summer  months. 

Basis  forpmposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated:  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  8  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  change  has  been  evaluated  against 
those  criteria  for  which  the  original  limit 
of  100*  F  was  established.  It  has  been 
concluded  that  the  original  limit  of  100* 
F  includes  conservatisms  which  were 
not  expected  to  cause  operational 
impact.  However,  due  to  unforeseen 
external  environmental  conditions,  some 
of  the  conservatism  may  be  reduced 
without  signiHcant  impact  on  plant 
safety. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  change  does  not  add  or  remove  plant 
equipment  or  affect  how  this  equipment 
is  operated.  The  plant  has  been 
evaluated  for  various  conditions  relating 
to  the  suppression  pool  temperature 
previously  and  this  change  will  not 
provide  conditions  with  the  possibility 
for  a  new  or  different  accident. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the  basis 
for  Technical  Specification  3/4.6.2 
shows  the  margin  between  the  analyzed 
temperature  rise  in  the  suppression  pool 
during  blowdown  and  the  ultimate  limit 
of  200°  F  is  large  even  with  a  new  initial 
suppression  pool  temperature  of  105*  F. 
Therefore  any  reduction  in  the  margin  of 
safety  is  not  significant 

Ujcal  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
MuUer 

Commonwealth  Edison  Company. 
Docket  Nos.  5IM73  and  50-374.  LaSalle 
County  Station.  Unit  Nos.  1  and  2, 
LaSalle  County.  Illinois 

Date  of  application  for  amendments: 
November  29, 1988 

Description  of  amendments  request 
The  proposed  amendments  to  Operating 
License  No.  NI7-11  and  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Units  1  and  2  Technical 
Specifications  by  removing  specific  load 
profiles  for  each  specific  DC  Battery. 
This  revision  will  eliminate  the  need  to 
revise  the  Technical  Specifications 
every  time  a  DC  system  load  profile 


change  is  made.  Listings  of  DC  bus  load 
profiles  will  continue  to  be  maintained 
in  the  UFSAR  Tables  8.3-12  through  8.3- 
14.  These  DC  System  Load  Tables  will 
be  updated  annually  as  changes  are 
made  in  accordance  with  10  CFR 
50.71(e).  The  elimination  of  specific  load 
profiles  for  each  battery  charger  and 
battery  will  make  Technical 
Specifications  4.8.2.3.2.C.4  and  4.8.2.3.2.d 
similar  to  the  Byron  Station  Technical 
Specifications  4.8.2.1.2.C.4  and  4.8.2.1.Zd. 
covering  the  same  area.  No  changes  to 
the  Technical  Specification  Bases  are 
being  proposed.  No  change  to  the 
Technical  Specification  Limiting 
Conditions  for  Operation  or  actual 
surveillance  testing  requirements  are 
being  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  faciUty 
in  accordance  with  the  proposed 
amendment  would  not  (1)  invc^ve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not* 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  tables  proposed  to  be  removed  from 
the  Technical  Specifications  are  an 
administrative  listing  of  DC  loads.  These 
tables  currently  exist  and  will  continue 
to  be  maintained  in  the  UFSAR. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  basis  design  of  the  DC  Power 
System  and  its  interfaces  with  other 
systems  will  remain  unchanged.  There 
are  no  proposed  changes  to  the 
Technical  Specification  Bases. 

3.  Involve  a  significant  reduction  in 
the  maigin  of  safety  because  current 
testing  frequencies  will  remain 
unchanged.  The  change  will  facilitate 
testing  because  the  values  will  better 
reflect  installed  loads  in  the  plant 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
OgeMiy.  niinots  6134& 


Attorney  to  licensee:  Michael  L  Miller. 
Esquire;  Kdley  and  Austin.  One  First 
National  Plaza,  Chicago.  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
MuUer 

Conunonwealtfa  Edison  Company, 
Docket  NOb  50-S74.  LaSalle  County 
Station.  Unit  No.  2.  LaSalle  County, 
Illinois 

Date  of  application  for  amendment 
September  7, 1988 

Description  of  amendment  request 
The  proposed  amendment  to  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Unit  2  Technical  Specifications 
by  deleting  the  specifications  added  to 
allow  installation  and  use  of  the  Fine 
Motion  Control  Rod  Drive  (FMCRD) 
during  the  Unit  2  Cycle  2.  That  test  has 
been  completed  and  the  FMCRD  will  be 
removed  during  the  Unit  2  outage  which 
began  in  October  1988. 

The  Fine  Motion  Control  Rod 
Demonstration  (FMCRD)  Test,  General 
Electric  NEDO-31130,  was  approved  by 
NRC  prior  to  being  installed  at  LaSalle 
Unit  2  for  the  second  fuel  cycle.  This 
special  control  rod  is  at  a  peripheral 
location  (02-43)  limiting  plant  impact  At 
the  end  of  this  second  fuel  cycle,  the 
FMCRD  and  all  associated  equipment 
are  to  be  removed  and  the  original 
locking  piston  design  control  rod  drive  is 
to  be  reinstalled,  bringing  the  entire 
Control  Rod  Drive  system  back  to  its 
original  design. 

Technical  Specification  Special  Test 
Exceptions  (3/4.10.8.  3/4.10.9.  3/4.10.10) 
were  added  to  the  Teduiical 
Specifications  to  allow  testing  of  the 
FMCRD  at  the  control  location  02-43. 
These  Technical  Specification  Special 
Test  Exceptions  are  to  be  deleted  upon 
removal  of  FMCRD,  along  with  the 
references  to  them,  contained  in 
Technical  Specifications  3.1.3.1  through 
3.1.3.7  for  Operational  Conditions. 
Technical  Specification  3.9.1  will  be 
modified  to  delete  the  requirement  to 
fully  insert  FMCRD  and  disarm  the 
motor  electrically  before  core 
alterations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitjm 
an  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  Fine  Motion  Control  Rod  Drive 
(FMCRD)  will  be  removed  and  a  locking 
piston  control  rod  drive  (CRD)  of  the 
original  design  will  be  reinstalled.  This 
will  restore  the  CRD  system  to  the 
configuration  of  its  original  design.  The 
Technical  Specifications  will  likewise 
be  returned  to  their  original  state. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
this  proposed  amendment  and  actions 
that  are  scheduled  for  removing  the 
FMCRD  and  reinstalling  a  locking  piston 
CRD  will  restore  the  CRD  system  to  the 
configuration  of  its  original  design.  All 
the  original  accident  evaluations  will 
again  be  valid  for  the  CRD  system. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the  CRD 
system  will  be  returned  to  its  original 
design  and  therefore  all  of  the  original 
safety  evaluation  will  apply.  The  margin 
of  safety  will  likewise  return  to  its 
original  level. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Conmnonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Unita  1 
and  2.  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
November  15, 1988 

Description  of  amendments  request 
Commonwealth  Edison  Company 
(CECo,  the  licensee)  proposes  to  amend 
Operating  Licenses  DPR-29  and  DPR-30 
for  Quad  Cities  Station  to  conform  with 
the  recommendations  of  Generic  Letter 
(GL)  84-13  which  allows  for  deleting 
Snubber  Table  3.6-1  from  Technical 
Specifications  (TS).  There  are  three 
types  of  TS  changes  associated  with  the 
proposed  license  amendment.  The  first 
is  a  result  of  GL  84-13;  the  second 
change  removes  references  to  hydraulic 
snubbers;  while  the  last  type  of  change 
corrects  typographical  errors  and 
renumbers  the  TS. 

GL  84-13  concluded  that  detailed 
listings  of  snubbers  in  TS  are  not 
necessary,  provided  TS  are  modified  to 
specify  what  snubbers  are  required  to 


be  operable.  CECo's  amendment 
application  followed  this  guidance  by 
eliminating  Table  3.6-1,  and  replacing  all 
references  to  TS  Table  3.6-1  with  a 
statement  that  specifies  "all  snubbers  on 
safety-related  piping  systems."  The 
record  of  installed  safety  related 
snubbers  will  be  maintained  within  the 
control  of  Quad  Cities  Administrative 
procedures  in  order  to  comply  with  the 
surveillance  requirements  of  TS 
paragraph  4.6.1.1. 

Test  requirements  for  hydraulic 
snubbers  are  no  longer  needed  by  the 
Station  since  the  total  population  of 
snubbers  on  safety-related  piping 
systems  consist  of  mechanical  snubbers. 
Therefore,  the  proposed  TS  change  will 
delete  all  references  to  hydraulic 
snubbers  due  to  the  inapplicability  of 
this  type  of  snubber  to  the  station's 
current  as-built  condition  of  safety- 
related  systems.  Similarly,  several 
typographical  errors  have  been 
corrected  and  some  specifications  have 
been  renumbered  as  a  result  of  the 
deletion  of  the  hydraulic  snubbers  from 
the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  (q;>erating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.9Z  CECo  conducted  an  analysis 
of  their  proposed  amendment  and 
concluded  that  it  does  not  involve 
significant  hazards  consideration.  This 
conclusion  was  based  upon  the 
determination  that  the  operation  of 
Quad  Cities  Station  in  conformance  with 
the  proposed  amendment: 

(1)  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  required  testing  of 
safety-related  snubbers  has  not 
changed.  Current  functional  and  visual 
testing  of  these  snubbers  will  not  be 
affected.  The  proposed  change  transfers 
the  ofiicial  record  of  installed  safety- 
related  snubbers  from  TS  to  the  control 
of  Quad  Cities  administrative 
procedures.  All  references  to  Table  3.6-1 
in  the  TS  text  would  be  replaced  with  a 
blanket  statement  -  "all  snubbers  on 
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safety-related  piping  system."  The 
operability  and  surveiUance 
requirements  of  safety-related  snubbers 
remain  unaffected. 

The  proposed  change  will  also  remove 
all  references  to  hydraulic  snubbers. 
The  scope  of  required  snubber  testing 
will  not  be  affected  because  the  station 
does  not  have  hydraulic  snubbers 
installed  on  safety-related  piping 
systems. 

(2)  Would  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  testing  methods  and  type  of 
snubbers  (i.e.  safety-related)  tested 
remain  unchanged.  Since,  the  snubber 
listing  will  be  documented  and 
controlled  in  a  separate  administrative 
procedure,  snubber  capability  will  still 
be  adequately  monitored.  Also,  since  the 
station  does  not  have  hydraulic 
snubbers  installed  on  safety-related 
systems,  the  removal  of  all  references  to 
this  type  of  snubber  will  not  impact  the 
purpose  of  snubber  testing.  Operability 
and  testing  of  required  snubbers  are  not 
affected. 

(3)  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  the  intent,  methods,  and 
quantity  of  snubbers  to  be  tested  remain 
the  same.  Also,  since  the  station  does 
not  have  hydraulic  snubbers  installed  on 
safety-related  systems,  the  removal  of 
all  references  to  this  type  of  snubber 
will  not  impact  snubber  testing.  This  TS 
change  for  the  deletion  of  Snubber  Table 
3.6-1  and  Hydraulic  Snubber  test 
requirements  will  not  decrease  the 
safety  margin  of  the  integrity  of  the 
piping  systems  because  no  decrease  in 
snubber  functional  and  visual  testing 
requirements  is  proposed. 

As  for  the  proposed  typographical  and 
editorial  changes,  the  NRC  has  provided 
guidance  (51  PR  7751)  on  what  changes 
are  considered  examples  of  no 
significant  hazards.  The  proposed 
changes  do  conform  with  example  (i) 
which  reads  "a  purely  administrative 
change  to  TS;  for  example  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  change  in  nomenclature." 

NRC  staff  reviewed  the  licensee's 
application  and  analysis  of  no 
significant  hazards  consideration.  Based 
upon  this  review,  and  the  above 
discussion,  the  NRC  staff  proposes  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 


First  National  Plaza.  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

Commonwealth  Edison  Company. 
Docket  Nor  50-295  and  50-304,  Zion 
Nuclear  Power  Station.  Unit  Nos.  1  and 
2.  Lake  County.  Illinois 

Date  of  application  for  amendments: 
September  28, 1988 

Brief  description  of  amendments:  This 
amendment  request  will  modify 
Technical  Specification  Section  4.2.1.F.1 
(Boric  Acid  System)  in  the  existing 
Technical  Specifications.  The  purpose  of 
this  change  is  to  clarify  the  testing 
requirements  for  the  heat  trace  which 
protects  piping  irom  the  Boric  Acid 
Tanks  (BAT)  to  the  Charging  Pump 
suction  lines.  This  change  replaces  the 
existing  ambiguous  surveillance 
requirement  (i.e.,  functional  test)  with  a 
clear  and  concise  description  of  how 
this  heat  trace  system  shall  be 
demonstrated  Operable.  This  change 
will  increase  the  surveillance  frequency 
from  weekly  to  daily  and  delineate  the 
appropriate  surveillance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Hie  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  (10  CFR  50.g2(c]].  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possiblity  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
discussion  regarding  the  above  three 
criteria. 

Criterion  1 

This  change  adds  the  surveillance 
requirement  of  verifying  daily  that  at 
least  one  channel  is  energized  and  the 
redundant  chaimel  is  available.  This  is  a 
significant  increase  over  the  current 
surveillance  requirements  of 
functionally  testing  heat  tracing 
operation  weekly.  In  addition,  a 
requirement  to  &iergize  each  heat  trace 
channel  weekly  provides  a  more  specific 
requirement  rather  than  to  functionally 
test  the  operation  of  the  heat  trace 
system  and  alarm  circuits  weekly.  The 
control  room  aimunciator  has  been 
deleted  from  the  surveillance 
reqirements  since  it  is  not  required  by 
Standard  Technical  Specification  and  is 


not  considered  necessary  to  ensure 
operability  of  the  heat  trace  system.  The 
aimunciator  is  neither  safety-related  nor 
reliability  related. 

Because  the  proposed  change  involves 
the  expansion  and  clarification  of  the 
affected  section,  the  example  (ii)  of  48 
FR 14889  is  applicable  in  this  instance. 
Example  (ii)  reads  as  follows:  "A  change 
that  constitutes  an  additonal  limitation, 
restriction,  or  control  not  presently  in 
Technical  Specification:  for  example  a 
more  stringent  surveillance 
requirement." 

Criterion  2 

This  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  since  it 
increases  the  reliability  of  heat  trace 
operations  by  requiring  more  frequent 
surveillance  of  system  operations  and 
removes  ambiguous  testing 
requirements. 

Also,  since  the  change  does  not  create 
a  change  in  system  operation,  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated  in  the  FSAR  is  not 
created. 

Criterion  3 

The  proposed  change  will  increase  the 
margin  of  safety  since  the  change  is 
more  conservative  than  is  currently 
required  by  the  Technical 
Specifications.  Specifically,  the  heat 
trace  for  the  Boric  Acid  Tanks  to  the 
Charging  Pumps  suction  lines  are 
verified  operable  daily  versus  weekly. 
Thus,  this  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 

Since  the  application  for  amendment 
satisfies  the  criteria  specified  in  10  CFR 
50.92  and  is  similar  to  examples  for 
which  no  significant  hazards 
consideration  exists,  Commonwealth 
Edison  Company  has  made  a 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

The  staff  has  reviewed  the  Ucensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis. 

Accordingly,  the  Conunission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  to  licensee:  Michael  L  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  IHaza,  Chicago,  Illinois  60603. 

NRC  Project  Director:  Daniel  R. 
Muller 


GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  Dauphin  County. 
Pennsylvania 

Date  of  amendment  request:  April  4, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
TMI-2  Operating  License  No.  DPR-73  by 
modifying  Appendix  B  Technical 
Specifications  Sections  1.0.  "Definitions" 
and  2.0,  "Limiting  Conditions  for 
Operation."  The  proposed  changes 
would  revise  certain  surveillance  terms 
and  definitions  in  the  Appendix  B 
Technical  Specifications  consistent  with 
the  meaning  in  the  Appendix  A 
Technical  Specifications. 

In  Section  1  the  Ucensee  proposes  a 
change  in  the  definition  of  "Calibration". 
The  term  "functional  test"  in  the 
definition  would  be  changed  to  "channel 
functional  test."  Also  in  Section  1  the 
licensee  proposes  to  delete  the  terms 
and  associated  definitions  for 
"functional  check"  and  "functional  test". 
These  two  terms  would  be  replaced  by 
"channel  functional  test"  and  "channel 
check."  The  definitions  for  these  two 
terms  are  identical  to  the  Appendix  A 
Technical  Specification  definitions. 

Section  2.1.1,  Liquid  Effluents,  defines 
the  limits  and  conditions  for  the 
controlled  release  of  liquid  radioactive 
effluents  to  the  environment.  This 
section  also  specifies  the  surveillance 
requirements  for  the  monitoring 
equipment.  The  liquid  effluent  radiation 
monitor  currentiy  receives  an  instrument 
channel  test  monthly  and  a  source  check 
prior  to  each  liquid  discharge.  The 
licensee  proposes  to  change  the 
terminology  such  that  the  liquid 
radiation  monitor  receives  a  channel 
functional  test  monthly  and  a  channel 
check  prior  to  each  liquid  discharge. 

Section  2.1.2,  Gaseous  Effluents, 
defines  the  limits  and  conditions  for  the 
controlled  release  of  radioactive 
gaseous  effluents  to  the  environment 
This  section  also  specifies  the 
surveillance  requirements  for  the 
monitoring  equipment.  The  unit  vent 
monitors  for  TMI-2  currentiy  receive  an 
instrument  chaimel  chedc  at  least 
monthly  and  a  sensor  check  at  least 
daily.  The  licensee  proposes  to  change 
the  terminology  such  that  the  vent 
monitors  receive  a  channel  functional 
test  at  least  monthly  and  a  channel 
check  at  least  daily. 

Section  2.1.3,  Radioactive  Gaseous 
Effiuent  Monitoring  Instrumentation, 
requires  that  each  channel  of  each 
radioactive  gaseous  effluent  monitor 
demonstrate  operability  by  performance 
of  a  channel  check,  source  check, 
channel  calibration  and  channel 


functional  test  operations  at  specific 
intervals  of  time.  The  licensee  proposes 
to  delete  the  requirement  for  a  monthly 
source  check.  The  licensee  finds  that  the 
methodology  used  for  performing  the 
daily  chaimel  check  on  the  current 
monitor  verifies  the  same  degree  of 
operability  as  the  monthly  source  check. 

Table  Z.1-36  specifies  the  time  interval 
for  the  various  instrument  surveillance 
requirements.  The  current  Technical 
Specifications  require  a  source  check  for 
the  Noble  Gas  activity  monitor.  The 
licensee  proposes  to  delete  this 
requirement  from  the  table  to  be 
consistent  with  the  proposed  deletion  of 
the  requirement  to  conduct  a  source 
check. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92(c}.  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibibty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

TMI-2  is  currently  in  a  post-accident, 
cold  shutdown,  long-term  cleanup  mode, 
with  sufficient  decay  heat  removal 
assured  by  direct  heat  loss  from  the 
reactor  coolant  system  to  the  reactor 
building  atmosphere.  The  licensee  is 
presently  engaged  in  defiieling  the 
damaged  reactor,  decontaminating  the 
facility  and  readying  the  plant  for  long- 
term  storage.  As  of  the  end  of 
September  1988.  approximately  68 
percent  of  the  fuel  contained  in  the 
reactor  vessel  has  been  removed. 
Defueling  the  facility  has  progressed  to 
the  regions  below  the  location  of  the 
original  core  volume.  Defueling 
activities  within  the  reactor  building  will 
be  completed  in  the  fall  of  1989.  The 
staff  has  determined  in  previous  license 
amendments,  that  the  potential 
accidents  analyzed  for  TMI-2  in  the 
current  cleanup-mode  are  bounded  in 
scope  and  severity  by  the  range  of 
accidents  originally  analyzed  in  the 
facility  FSAR.  The  changes  proposed  by 
the  licensee  are  changes  to  the 
Appendix  B  Technical  Specifications. 
These  changes  have  been  proposed  by 
the  Ucensee  to  ensure  consistent  usage 
of  terms  throughout  both  the  Appendix 
A  and  Appendix  B  specifications.  Terms 
that  are  no  longer  referenced  in  the 


Appendix  B  Technical  Specifications 
would  be  deleted  from  Section  1.0. 

The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  no  changes  are 
proposed  to  current  safety  systems  or 
setpoints.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  new  modes  of  operation  or  new 
equipment  are  being  introduced.  The 
proposed  changes  revise  the  definitions 
used  to  characterize  the  surveillance 
requirements  for  environmental 
monitoring  equipment  and  as  such  does 
not  affect  the  potential  or  severity  of  an 
accident  at  TMI-2.  The  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety,  because, 
as  mentioned  previously,  the  changes 
are  administrative  in  nature  and  result 
in  consistency  of  definitions  throughout 
the  Technical  Specifications. 
Furthermore  no  active  components  are 
required  to  maintain  the  current  safe 
shutdown  of  TMI-2. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  State  Library  of  Pennsylvania 
Government  Pubhcations  Section, 
Education  Building,  Walnut  Street  and 
Commonwealth  Avenue,  Harrisburg, 
Pennsylvania  17126. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Sb«tt,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Indiana  Michigan  Power  Compcmy. 
Docketo  Nos.  50-315  and  5(^316.  Donald 
C  Cook  Nuclear  Plant.  Units  Noe.  1  and 
2,  Berrien  County.  Michigan 

Date  of  amendment  request 
December  2, 1986,  November  23, 1987, 
and  July  21, 1988. 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Hiysical  Security 
Plan  for  the  Donald  C.  Cook  Nuclear 
Plant  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendments 
would  modify  paragraphs  2X)  of  Facility 
Operating  Licenses  Nos.  DPR-56  and 
DPR-74  to  require  comphance  with  the 
revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Conunission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
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Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  s'^nurity 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2, 1986, 
November  23, 1987,  and  July  21, 1988,  to 
satisfy  the  requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  licenses  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  signiflcant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Theodore  R. 
Quay,  Acting. 

Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Suffolk  County,  New  York 

Date  of  amendment  request:  July  15, 
1988 

Description  of  amendment  request 
This  amendment  would  revise  Technical 
Specifications  3/4.8.1,  A.  C.  Sources,  to 
adopt  staff  reconunended  changes  to 


improve  and  maintain  diesel  generator 
reliability  (Generic  Letter  84-15). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  

In  accordance  with  10  C911  50.92  the 
licensee  has  reviewed  the  proposed 
changes  and  has  concluded  as  follows: 

The  proposed  license  change  does  not 
involve  a  significant  hazards  consideration 
because  operation  of  the  Shoreham  Nuclear 
Power  Station,  in  accordance  with  this 
change,  would  not 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  as  it  does  not  alter  the 
onsite  standby  power  supply  system  design 
or  the  system's  operability  and  availability 
requirements.  The  diesel  generators  are 
required  to  supply  the  same  emergency  load 
service  regardless  of  the  proposed  change. 
The  reduction  of  test  frequency,  the 
independent  testing  and  the  loading  to  1400 
KW  should  reduce  the  potential  for  failures 
caused  by  excessive  testing  and  running 
diesels  at  low  or  no  load.  Surveillance 
Testing  of  the  diesel  generators  at  a  load  of 
3300  KW  will  continue  to  be  performed  every 
31  days. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  &om  any  accident 
previously  evaluated  as  onsite  standby 
power  supply  system  design  and  operability 
requirements  are  not  affected  by  the 
proposed  change. 

(3]  involve  a  significant  reduction  in  a 
margin  of  safety  as  the  diesel  generators  are 
required  to  supply  the  same  emergency  load 
service,  regardless  of  the  proposed  change. 
Performance  of  diesel  generator  testing 
within  1  hour  and  every  S  hours  thereafter, 
upon  inoperability  of  one  or  more  offsite 
circuits  (3.8.1.1  a,  e),  provides  little  additional 
assurance  of  diesel  generator  operability  than 
testing  within  24  hours  of  a  previous 
surveillance  test  or  within  8  hours.  Upon  loss 
of  offsite  circuits,  diesel  generator  reliability 
is  not  expected  to  be  adversely  affected,  thus, 
surveillance  testing  within  24  or  8  hours 
provides  adequate  assurance  of  diesel 
generator  operability.  It  also  allows  time  for 
pre-test  inspection,  if  required,  and 
sequential  testing  of  diesel  generators.  The 
proposed  requirement  (3.8.1.1.b,c]  that  upon 
unplanned  inoperability  of  the  diesel  being 
tested,  the  remaining  diesels  are  individually 
tested  within  24  hours,  is  incorporated  to 
determine  if  a  common  mode  failure  exists. 
Otherwise,  testing  of  the  remaining  diesel 


generators  is  not  required.  The  addition  of 
Surveillance  Requirement  4.8.1. 1.2.a.5  which 
includes  nmning  the  diesel  generators  at  1400 
KW,  will  demonstrate  operability  and 
availabihty  without  subjecting  diesel 
generators  to  operating  stresses  which  can 
occur  by  testing  at  the  qualified  load  of  3300 
KW.  This  requirement  will  also  reduce  the 
amount  of  wear  associated  with  running 
diesel  generators  at  no  or  low  loads.  Each 
diesel  generator  has  a  test  schedule  based  on 
its  individual  performance  in  previous 
surveillance  tests.  Test  schedules  will  now  be 
determined  by  the  number  of  failures  per  20 
consecutive  tests  in  addition  to  the  100 
consecutive  tests  originally  identified  (Table 
4.8.1.1.2-1).  The  proposed  tech  spec  changes 
are  consistent  with  the  guidelines  of  Generic 
Letter  84-15.  They  will  serve  to  reduce  the 
number  of  diesel  starts  and  runs,  thereby 
reducing  wear  and  tear  and  ultimately 
degradation  and  failure.  The  proposed 
changes  should  improve  overall  safety. 

Based  upon  the  alxive  considerations  and 
analyses,  ULCO  has  determined  that  this 
proposed  change  does  not  involve  a 
si^iificant  hazards  consideration. 

The  staff  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analyses.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Shoreham- Wading  River  Public 
Library,  Route  25A,  Shoreham.  New 
York  11786-9887 

Attorney  for  licensee:  W.  Taylor 
Reveley,  UI,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond.  Virginia  23212 

NRC  Project  Director  Walter  R. 
Butler 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St  Charles 
Parish,  Louisiana 

Date  of  amendment  request 
September  20, 1988  and  November  28, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
License  Condition  2.C.9  of  the  license 
issued  March  6, 1985,  would  remove  fire 
protection  Technical  Specifications  3/ 
4.3.3.8,  3/4.7.10.1  through  3/4.7.10.5,  3/ 
4.7.11,  and  6.2.2.e,  and  the  corresponding 
Section  3/4  Bases,  and  revise  Technical 
Specification  6.5.1.6  of  Appendix  A  of 
that  license.  Generic  Letters  86-10,  dated 
April  24, 1986,  and  88-12,  dated  August  2, 
1988,  from  the  NRC  provided  guidance 
to  licensees  to  request  removal  of  the 
fire  protection  Technical  Specifications. 
The  licensee's  proposed  amendment  is 
in  response  to  these  Generic  Letters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  License 
Condition  is  in  accordance  with  the 
guidance  provided  in  Generic  Letter  86- 
10  for  licensees  requesting  removal  of 
fire  protection  Technical  Specifications 
(TS).  The  incorporation  of  the  NRC- 
approved  Fire  Protection  Program,  and 
the  former  TS  requirements  by  reference 
to  the  procedures  implementing  these 
requirements  into  the  Final  Safety 
Analysis  Report  (FSAR)  and  the  use  of 
the  standard  License  Condition  on  fire 
protection  will  ensure  that  the  Fire 
Protection  Program,  including  the 
systems,  the  administrative  and 
technical  controls,  the  organization,  and 
the  other  plant  features  associated  with 
fire  protection  will  be  on  a  consistent 
status  with  other  plant  features 
described  in  the  FSAR.  Also,  the 
provisions  of  10  CFR  50.59  would  then 
apply  directly  for  dianges  the  licensee 
desires  to  make  in  the  Fire  Protection 
Program.  In  this  oontext.  the 
determination  of  the  involveihent  of  an 
unreviewed  gafety  question  d^ed  in 
Sa50(a)(2)  «M)dd  be  made  based  on  the 
,  "acddei^.pfvvioaBly  eviOuated"  being 
ibe  postulated  Sre  in  the  fire  hazards 
analysis  for  the  fire  area  affected  by  the 
change.  Henot.  the  proposed  License 
Condition  establishes  an  adequate  basis 
for  defining  the  scope  of  changes  to  the 
Rre  Pr^itection  Program  which  can  be 
made  without  prior  Commission 
approval,  i,e.,  without  introducfion  of  an 
uqreviewed  safety  question,  llie  revised 
Liceiise  Condition  or  the  removal  of  the 
eicisting  TS  requirements  oh  fire 
protection  does  not  create  the  possibihty 
of  a  new  or  different  kind  of  accident 
from  those  pnn^ously  evaluated.  They 
also  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  since 
the  License  Condition  does  not  alter  the 
requirement  that  an  evaluation  be 
performed  for  the  identification  of  an 
unreviewed  safety  question  for  each 
proposed  change  to  the  Pire  Protection 
Program.  Consequently,  the  proposed 
License  Condition  or  the  reinoval  of  the 
fire  protection  requirements  do  not 


Federal  Regigter  /  Vol.  53.  No.  251  /  Friday,  December  30.  1988  /  Notices 


53095 


involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  modification  of  the 
Administrative  Control  Section  6  of  the 
Technical  Specifications  includes  the 
review  of  the  Fire  Protection  Program 
and  implementing  procedures  and  the 
submittal  of  recommended  changes  to 
the  Safety  Review  Conrniittee  as  one  of 
the  responsibilities  of  the  Plant 
Operations  Review  Conrniittee  under  TS 
6.5.1.6.  In  this  manner,  the  Fire 
Protection  Program  will  be  addressed  by 
administrative  control  requirements  that 
are  consistent  with  other  programs 
addressed  by  License  Conditions.  These 
changes  are  administrative  in  nature 
and  do  not  impact  the  operation  of  the 
facility  in  a  manner  that  involves 
significant  hazards  considerations. 

The  proposed  amendment  includes 
the  removal  of  fire  protection  Technical 
Specifications  in  four  areas:  (1)  fire 
detection  systems,  (2)  fire  suppression 
systems,  (3)  fire  barriers,  and  (4)  fire 
brigade  staffing  requirements.  While  it 
is  recognized  that  a  comprehensive  Fire 
Protection  Program  is  essential  to  plant 
safety,  many  details  of  this  program  that 
are  currently  addressed  in  Tec^ical 
Specifications  can  be  modified  without 
affecting  nuclear  safety.  With  the 
removal  of  these  requirements  from  the 
Technical  Specifications,  they  hiave 
been  incorporated  into  the  Fire 
Protection  Program  implementiiig 
procedures.  Hence,  with  the  additions  to 
the  existing  administrative  control 
requirements  that  are  applicable  to  the 
Fire  Protection  Program  and  the  revised 
License  Condition,  there  are  suitable 
administrative  controls  to  ensure  that 
licensee  initiated  changes  tp  these 
req^uirements.  that  have  been  removed 
from  the  Technical  Specifications,  will 
receive  careful  review  by  competent 
individuals.  Again,  these  cjianges  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations.  .  '•.^'.        . ,.    , . 

Based  on  the  review  and  the  above 
discussions,  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  involve,  a  signifi(»nt  hazards 
consideratton. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St..  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 


Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Dockets  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  26, 1988 

Description  of  amendment  request 
The  proposed  changes  to  Technical 
Specification  pages  240g  and  240q  reflect 
a  modification  to  permit  the  removal  of 
that  portion  of  the  carbon  dioxide  fire 
suppression  system  (CARDOX)  that 
serves  the  control  room.  The  change  is 
proposed  to  eliminate  a  safety  hazard  to 
persormel  in  the  control  room  as  would 
occur  if  inadvertently  pressurized 
carbon  dioxide  hoses  failed  inside  the 
control  room.  The  licensees  concerns 
arise  fivm  observations  of  inadvertently 
pressurized  hoses  in  the  turbine  building 
and  the  control  room  and  observations 
of  blistered  hoses  and  a  ruptured  hose  in 
the  turbine  building.  The  licensee 
proposes  that  the  nine  existing  portable 
14  pound  Class  2A  halon  extinguishers 
in  the  control  room  and  the  two  water 
hose  reels  located  outside  the  entrance 
to  the  control  room  provide  sufficient 
fire  suppression  capabihty.  The 
proposed  changes  do  not  affect  the 
CARDOX  system's  use  for  other  areas 
such  as  the  Turbine  Building.  Cable 
Spreading  Room.  Computer  Room.  High 
Pressure  Coolant  Injection  System  Pump 
Rooms  and  the  Diesel  Generator  Rooms. 
The  effect  of  tfiis  proposed  amendment 
is  to  delete  the  Cimtrol  Room  from  the 
list,  on  pages  24Qg  and  240q.  of  those 
areas  of  the  plant  that  are  served  by  the 
CARDOX  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  5a92(c}).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
.consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  Icind  of  accident  from 
any  accident  previously  evaluated;  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
provided  a  discussion  of  the  proposed 
changes  as  they  relate  to  these 
standards;  the  discussion  is  presented 
below. 

Standard  1  -  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
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probability  or  consequences  of  an  accident 

previously  evaluated. 

The  proposed  changes  involve  the  removal 
of  a  redundant  fire  suppression  system  from 
the  Control  Room.  The  probability  of  a  fire  in 
the  Control  Room  is  not  increased  by 
removing  the  COi  hose  reels  of  the  COi  ¥tn 
Protection  System.  The  consequences  of  a 
Tire  in  the  Control  Room  are  not  increased 
because  the  Control  Room  operators  are 
adequately  equipped  to  handle  a  fire  in  the 
Control  Room  by  means  of  portable  halon 
extinguishers  and  shutdown  if  the  fire 
requires  the  Operators  to  leave  the  water 
hose  stations  adjacent  to  the  Control  Room. 
The  Control  Room  is  continuously  manned, 
automatic  fire  detection  is  provided,  and 
alternative  shutdown  panels  outside  the 
Control  Room  will  allow  the  plant  to  be 
safely  Control  Room  or  if  damage  results  to 
safe  shutdown  equipment.  Thus,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  as  previously  evaluated  in  Chapter 
14  of  the  PBAPS  Updated  Final  Safety 
Analysis  Report 

Standard  2  -  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  froni  any  accident  previously 
evaluated. 

The  elimination  of  the  redundant  COt  Fire 
Protection  System  from  the  Control  Room 
does  not  create  the  possibility  of  a  new  or 
different  type  of  accident  Sufficient  fire 
suppression  capability  is  maintained  even 
without  the  use  of  the  COj  Fire  Protection 
System  by  halon  extinguishers  and  water 
hose  reels  located  outside  the  entrance  to  the 
Control  Room.  Alternative  shutdown  panels 
outside  the  Control  Room  will  allow  the  plant 
to  be  safely  shutdown  if  the  fire  forces  the 
operators  to  leave  the  Control  Room  or  if 
damage  results  to  safe  shutdown  equipment 
Standard  3  -  The  proposed  revisions  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Fire  suppression  capability  is  maintained 
by  means  of  portable  halon  extinguishers  and 
hose  stations  adjacent  to  the  Control  Room 
which  would  provide  the  Control  Room 
personnel  with  adequate  fire  suppression 
capability.  As  determined  by  the  Control 
Room  habitability  study,  the  continued 
presence  of  the  CO»  hose  reels  in  the  Control 
Room  does  present  a  safety  hazard  to  Control 
Room  personnel  and  jeopardizes  Control 
Room  habitability.  For  these  reasons,  the 
change  will  enhance  the  margin  of  safety. 

The  staff  has  reviewed  the  hcensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
changes  do  not  involve  a  significant 
hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisbuig. 
Pennsylvania  17126 

Attorney  for  Licensee:  Troy  B.  Conner, 
)r.,  1747  Pennsylvania  Avenue.  NW^ 
Washington.  DC  20006 


7VHC  Project  Director  Walter  R. 
Butler 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  59-27S,  Peach 
Bottom  Atomic  Power  Statioa,  Units 
Nos.  2  and  8,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
October  21, 1988 

Description  of  amendment  request- 
The  proposed  change  to  Technical 
Spedfication  pages  iv,  103, 103a  and  110 
would  revise  the  minimum  coimt  rate 
required  on  the  source  range  monitors 
for  the  withdrawal  of  control  rods  for 
startup.  This  change  affects  startup  only 
and  does  not  extend  to  refueling 
activities.  The  current  Technical 
Specification  requiring  a  minimum  count 
rate  of  three  coimts  per  second  (cps) 
would  be  revised,  for  startup  only,  to 
specify  the  minimum  count  rate  as  a 
function  of  the  signal-to-noise  (S/N) 
ratio  below  a  count  rate  of  3  cps.  This 
relationship  between  count  rate  and  the 
S/N  ratio  is  defined  by  an  added  Figure 
3J3.1.  The  specification  is  also  revised 
such  that  when  the  reduced  count  rate  is 
being  utilized,  at  least  three  of  the  SRM 
channels  must  indicate  on  or  above  the 
curve  provided  in  Figure  3.3.1.  Several 
other  administrative  changes  are  also 
proposed  to  correct  previous  inadvertent 
omissions  and  misspellings. 

The  source  range  monitoring  (SRM) 
system  consists  of  four  identical  neutron 
detection  channels  that  provide  neutron 
flux  information  during  reactor  startup 
and  low  flux  level  operations  until 
overlap  ?vith  the  intermediate  range 
monitoring  (IRM}  system  is  achieved. 
The  SRM  system  is  not  required  to 
ensure  that  the  safety  design  bases  are 
maintained,  and.  accordingly,  no  credit 
is  taken  for  action  by  the  system  in  the 
Final  Safety  Analysis  Report  (FSAR) 
accident  analyses.  The  only  events 
related  to  the  proposed  change  are  those 
that  potentially  could  occur  during 
startup;  a  continuous  rod  withdrawal, 
which  is  an  anticipated  opnvtional 
transient  and  the  control  rod  drop 
accident  As  indicated  in  the  FSAR.  the 
worst  case  rod  withdrawal  event 
analysis  does  not  take  credit  for  the  rod 
block  that  would  be  initiated  by  the  rod 
block  monitoring  (RBM)  system  based 
on  the  input  from  the  SRM.  Therefore, 
the  analysis  progresses  until  scram 
signals  are  generated  by  the  IRM  and 
average  power  range  monitoring  system 
to  prevent  fuel  damage.  As  also 
indicated  in  the  FSAR,  the  control  rod 
drop  analysis  (CRDA)  does  not  take 
credit  for  information  provided  by  the 
source  range  monitoring  system  as  the 


rod  drive  is  withdrawn;  the  scram  signal 
is  assumed  by  the  analysis  to  be 
generated  by  the  IRM.  An  input 
assumption  for  several  of  the  CROA 
cases  is  tfiat  they  are  initiated  from 
power  levete  of  at  least  ten-to-the- 
minus-eight  of  rated  power.  As  indicated 
in  the  licensee's  application,  the 
proposed  change  in  the  minimimi  SRM 
coimt  rate  (the  SRM  downscale  setpoint) 
will  continue  to  ens\u«  that  the 
applicable  CRDA  case  would  also  be 
initiated  from  at  least  ten-to-the-minus- 
eight  of  the  rated  power  level.  Therefore, 
the  input  to  the  CRDA  analysis  remains 
valid. 

The  proposed  change  is  needed 
because  both  units  have  been  shut  down 
since  March  1987  and  it  appears  likely 
that  the  SRM  count  rate  may  not  be 
above  the  minimum  value  of  three  cps 
on  at  least  two  channels  when  the  units 
are  expected  to  be  restarted.  Therefore, 
the  count  rate  specification  is  proposed 
to  be  revised  to  include  values  down  to 
0.7  cps  with  an  associated  S/N  ratio. 
The  augmentation  of  the  count  rate 
below  three  cps  with  an  S/N 
specification  ensures  that  the  statistical 
neutron  monitoring  confidence  level  of 
95%  is  maintained  at  the  lower  count 
rates. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  Sa92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  dii^erent  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  sigiiificant  reduction  in  a 
margin  of  safety. 

Standard  1  -  The  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  events  that  would  likely  involve 
the  SRM  in  their  response  would  be  the 
control  rod  drop  accident  (CRDA)  and 
the  continuous  rod  withdrawal  error. 
The  CRDA  is  more  limiting  and  the 
design  basis  accident  analysis  for  it 
does  not  give  credit  for  SRM  response. 
The  analysis  for  this  event  utilizes  the 
trip  proviided  by  the  IRM.  No  hardware 
changes  are  proposed  for  the  SIM  or 
other  systems. 

Several  of  the  CRDA  analysis  cases 
are  assumed  to  start  from  ten-to-the- 
minus-et|^t  of  rated  power.  The 
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proposed  lower  limit  of  0.7  cpa.  which 
corresponds  to  approximately  ten-to- 
the-minus-eight  of  rated  power  and  the 
specification  of  a  S/N  ratio  to  ensure  the 
same  statistical  neutron  monitoring 
confidence  level  supports  the  continuing 
validity  of  this  analysis  assumption. 

Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  significantly 
affect  the  probability  of  initiating  the 
CRDA  or  rod  withdrawal  event  and 
since  the  SRMs  are  not  given  credit  in 
the  analyses  for  responding  to  these 
events  the  proposed  SRM  changes  do 
not  affect  the  design  basis  analysis 
consequences  of  these  events. 

Standard  2  -  The  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated. 

No  hardware  modifications  or  other 
changes  which  would  initiate  new  or 
different  kinds  of  accidents  are 
involved.  The  proposed  changes  have 
been  shown  to  be  within  the  bounds  of 
previously  existing  design  basis  safety 
analyses. 

Standard  3  -  The  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  only  effect  of  these  changes  is  to 
permit  withdrawal  of  control  rods  at  a 
lower  SRM  count  rate  while  maintaining 
the  previously  established  statistical 
neutron  monitoring  confidence  level  of 
95%  and  the  assurance  that  any  event 
would  initiate  from  at  least  ten-to-the- 
minus-eight  of  rated  power.  The  SRMs 
are  not  required  to  ensure  the  safety 
margins  of  mitigative  actions  in  the 
design  basis  safety  analyses. 

On  the  bases  discussed  above,  the 
Commission  has  proposed  to  determine 
that  the  above  changes  do  not  involve  a 
significant  hazards  consideration. 

T^e  licensee  has  also  proposed 
several  administrative  changes  to 
correct  Technical  Specification  (TS) 
4.3.C.1  of  the  Unit  2  TS  to  state  that 
scram  time  testing  may  be  accomplished 
during  operational  hydrostatic  testing  or 
during  startup.  This  would  restore  a 
phrase  that  was  inadvertently  omitted  in 
an  earlier  amendment  application  and 
would  make  the  Unit  2  TS  identical  to 
the  current  Unit  3  TS  in  this  regard.  The 
licensee  also  proposes  to  correct  the 
abbreviation  for  the  Rod  Block  Monitor 
in  TS  3.3.B.5.a. 

The  Commission  has  provided 
guidance  for  the  application  of  the 
criteria  for  no  significant  hazards 
consideration  determination  by 
providing  examples  of  amendments  that 
are  considered  not  likely  to  involve 
significant  hazards  considerations  (51 
FR  7751).  These  examples  include: 
Example  (i)  "A  purely  administrative 
change  to  technical  specifications:  for 


example,  a  change  to  achieve 
consistency  throughout  the  technical 
specification,  corrections  of  an  error,  or 
a  change  in  nomenclature."  The 
proposed  change,  to  restore  previously 
inadvertently  omitted  information  and 
to  correct  the  spelling  of  an  acronym,  is 
an  example  of  such  an  administrative 
change.  Since  this  proposed  change  is 
encompassed  by  an  example  for  which 
no  significant  hazard  exists,  the  staff 
has  made  a  proposed  determination  that 
it  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Govenmient  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126 

Attorney  for  Licensee:  Troy  B.  Conner, 
Jr..  1747  Pennsylvania  Avenue,  NW., 
Washington,  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FltzPatrick  Nuclear  Power  Plant, 
Oswego,  New  York 

Dates  of  amendment  request- 
December  1, 1986,  November  19. 1987. 
and  March  7. 1988. 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  Ucensee  submitted 
revisioiu  to  the  James  A.  FitzPatrick 
Nuclear  Power  Plant  Physical  Security 
Plan  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendment 
would  modify  paragraph  2.D  of  Facility 
Operating  License  No.  DPR-59  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
safety.  The  amended  regulations 
required  that  each  nuclear  power 
reactor  licensee  submit  proposed 
amendments  to  its  security  plan  to 
implement  the  revised  provisions  of  10 
CFR  73.55.  The  licensee  submitted  its 
revised  plan  on  December  1, 1986, 
November  19, 1987,  and  March  7. 1988, 
to  satisfy  the  requirements  of  the 
amended  regidations.  The  Commission 
proposes  to  amend  the  license  to 
reference  the  revised  Plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Conunission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  the 


"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii),  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  Yoric  10019. 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request 
November  2a  1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  emergency  diesel  generator  fuel  oil 
sampling  requirements  presently  stated 
in  Technical  Specifications  Surveillance 
Requirement  4.8.1.1.2.f,  Electric  Power 
Systems,  A.  C.  Sources  to  comply  with 
the  latest  ASTM  test  standard  for 
obtaining  a  test  sample. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  criteria  for 
determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  of  action 
involving  no  significant  hazards 
considerations  and  examples  of  action 
involving  significant  hazards 
considerations  (51  FR  7751).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (i)  "a  purely  administrative 
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change  to  technical  •peciiications:  for 
example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  The 
proposed  change  conforms  to  this 
example  since  it  merely  updates  a  teat 
standard. 

Therefore,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  does  not  involve  significant 
hazards  ccmsiderations. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  Itoy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn, 
1747  Pennsylvania  Avenue,  NW., 
Washington,  DC  20006 
-  NRC  Project  Director:  Walter  R. 
'jButler 

Southen  CaUfamia  Edison  Company,  et 
aL,  Dockot  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  amendment  request:  October 
27,1988 

Description  of  amendment  request 
The  proposed  change  would  require  the 
reactor  coolant  system  overpressure 
protection  system  to  be  operable 
whenever  the  residual  heat  removal 
system  is  in  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  which  is  quoted  below: 

As  required  by  10  CFR  50.91(a)(1).  this 
analysis  is  provided  to  demonatrate  tliat  a 
proposed  license  amendment  to  revise  the 
LCOs  for  the  overpressure  protection  systems 
for  SONGS  1  represents  a  no  significant 
hazards  consideration.  In  accordance  with 
the  three  factor  test  of  10  CFR  50.92(c]. 
implementation  of  the  proposed  amendment 
was  analyzed  and  found  not  to:  1)  involve  a 
signiRcant  increase  in  the  probability  or 
consequences  for  an  accident  previously 
evaluated:  or  2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated;  or  3]  involve  a 
significant  reductioa  in  a  margin  of  safety. 

The  RHR  system  has  a  design  pressure  of 
500  psig.  Requiring  the  overpressure 
protection  systems  to  be  operable  during 
RHR  system  operation  will  assure  that  the 
design  pressure  of  the  RHR  system  is  not 
exceeded.  Maintenance  of  the  RHR  boundary 
is  essential  to  assurance  of  continued, 
reliable  RHR  systeai  operation  and, 
consequently,  safety  of  the  reactor  core 
which  is  cooled  by  the  RHR  system. 

Analysis 

Conformance  of  the  proposed  amendments 
to  the  standards  for  a  determination  of  no 
significant  hazard  as  defined  in  10  CFR  50.92 
(three  factor  test)  is  shown  in  the  following: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 


involve  a  significant  increase  in  the 
probaUiity  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  use  of  the  overpressure  protection 
systems  to  protect  the  RHR  system  do  not 
affect  accident  probabilities,  as  the 
overpressure  event  occurs  by  some 
mechanism  external  to  either  of  these 
systems.  However,  the  overpressure 
protection  of  the  RHR  system  is  important  to 
provide  assurance  that  in  the  event  of  an 
overpressurization  incident  the  RHR  system 
will  not  be  damaged.  The  continued 
operation  of  the  RHR  system  is  necessary  to 
maintain  the  reactor  core  in  a  cooled, 
shutdown  configuration.  Therefore,  it  is 
concluded  that  operation  of  the  facihty  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  revisions  proposed  herein  require  that 
an  existing  system,  the  overpressure 
protection  system,  be  operable  when  the  RHR 
system  is  in  operation.  Both  the  RHR  system 
and  the  overpressure  protection  system  are 
designed  to  be  operated  in  the  configuration. 
Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  this  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  revisions  proposed  herein  assure 
continued  compliance  with  a  previously 
reviewed  margin  of  safety.  The  NRC 
concluded,  in  tiieir  review  of  an  SEP  Topic 
associated  with  the  RHR  system, 
overpressure  protecticn  for  ttie  RHR  system 
is  necessary  to  assure  the  design  margin  of 
safety  for  the  RHR  system.  Therefore,  it  is 
concluded  that  operation  of  the  facility  in 
accordance  with  tbiM  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  and,  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher.  Assistant  General  Counsel,  and 
lames  Beoletto.  Esquire.  Soutbera 
California  Edison  Company.  P.O.  Box 
800.  Rosemead,  California  91770. 

NRC  Project  Director  George  W. 
Knighton 


Tennessee  Valley  AudHHity.  Docket 
Not.  9t-SZ7  and  50-S2B,  Sequoyah 
Nuclanr  PUnt,  Umts  1  and  Z,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
December  2, 1988  (TS  88-14) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Units  1  and  2 
Technical  Specifications  (TS).  The 
changes  are  to  revise  Table  3.3.-12, 
"Radioactive  Liquid  Effluent  Monitoring 
Instnunentation."  These  changes  will 
clearly  state  the  minimum  radiation 
monitor  channels  required  to  be 
operable  for  each  header  for  the 
essential  raw  cooling  water  (ERCW) 
effluent. 

Basis  forpropoeed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  in  its 
submittal  to  support  its  proposed 
changes  to  the  TS: 

TVA  is  requesting  tiiis  change  to  avoid 
future  misinterpretation  of  limiting  condition 
for  operation  (IXIO)  3J.3.0,  table  3.3-12.  the 
minimum  radiation  monitor  channels 
required  operable  for  the  ERCW  efBuent 
headers.  On  June  5. 1986,  noncxMnpliance  of 
technical  specifications  resulted  fiom  an 
incorrect  interpretation  of  the  minimum 
radiation  monitor  channels  required  for  the 
ERCW  effluent  line  as  stated  in  licensee 
event  report  3Z7/B»O02.  Table  3.3-12  lists  the 
instrument  as  ERCW  effluent  line  and  gives 
the  minimum  radiation  monitor  channels 
required  operable  as  one.  Because  there  are 
"A"  and  "B"  trains  of  ERCW,  each  with  two 
radiation  monitors  for  each  discharge  header, 
one  monitor  for  each  train  must  be  operable. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  S0.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  technical 
specification  change  involves  only 
clarification  to  the  original  effluent  release 
radiation  monitoring  configuration  of  the 
LCO  {3.3.3.9]  in  accordance  with  CDC 
(General  Design  Criterion]  64  (of  Appendix  A 
to  10  CFR  Pari  SO]  and  RG  (ReguiatQiy  Guide] 
1.21  for  SQN. 
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(2)  Create  the  possibility  of  a  new  or 
different  Icind  of  accident  from  any 
previously  analyzed.  There  has  not  been  any 
change  in  plant  hardware  or  configuration  to 
the  ERCW  radiation  monitoring  system  that 
could  result  in  an  accident  because  of  this 
technical  specification  [change]. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  present  radiation 
monitoring  limitations  for  the  ERCW  effluent 
remain  the  same.  This  technical  specification 
change  can  only  enhance  SQN's  margin  of 
safety  to  the  environment. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  the  amendments  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  UniU  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
December  2, 1988  (TS  88-25) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  Units  1  and  2  Technical 
Specifications  (TS).  The  proposed 
change  is  to  revise  the  action  statements 
of  limiting  conditions  for  operation 
(LCO)  3.4.3.2  for  the  pressurizer  power- 
operated  relief  valves  (PORVs)  and  their 
associated  block  valves.  The  proposed 
change  will  require  different  actions 
based  on  the  cause  of  valve 
inoperability.  With  one  or  more  PORVs 
inoperable  but  capable  of  reactor 
coolant  system  (RCS)  pressure  control, 
power  operation  may  continue,  provided 
the  associated  block  valve  is  closed 
(power  does  not  have  to  be  removed 
from  the  closed  block  valve).  With  one 
or  more  PORVs  or  block  valves 
inoperable  and  incapable  of  RCS 
pressure  control,  reactor  shutdown  will 
be  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
in  its  submittal  to  support  the  proposed 
change  to  the  TS: 

The  Final  Safety  Analysis  Report  (FSAR) 
accident  analysis  for  a  steam  generator  tube 
rupture  (SGTR),  section  15.4.3,  assumes  that 
with  a  loss  of  offsite  power,  RCS  pressure  is 
reduced  to  1.100  pounds  per  square  inch 
absolute  by  using  the  pressurizer  PORVs. 


This  pressure  reduction  is  required  to 
minimize  the  amount  of  reactor  coolant 
transferred  to  the  secondary  side  and 
eventually  terminate  RCS  break  flow. 
The  current  action  statement  for  an 
inoperable  PORV  requires  the  associated 
block  valve  be  closed  and  its  power  removed. 
Once  the  block  valve  is  closed  and  power 
removed,  there  is  no  time  limit  to  return  the 
PORV  to  operable  status  because  the  action 
was  only  intended  to  ensure  that  a  leaking 
PORV  could  not  be  a  source  of  uncontrolled 
RCS  leakage.  This  action  does  not  ensure 
availability  of  at  least  one  PORV  for  RCS 
depressurization  following  a  postulated 
SGTR  accident  coincident  with  a  loss  of 
offsite  power  and  a  single  failure.  For 
example,  the  normal  pressurizer  spray  system 
is  not  available  during  a  loss  of  offsite  power, 
and  a  single  failure  of  a  battery  board  would 
render  one  PORV  inoperable. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  In  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  pressurizer  PORVs 
are  designed  to  limit  pressurizer  pressure  and 
prevent  the  undesirable  opening  of  the  safety 
valves.  The  PORVs  are  also  used  for 
automatic  and  manual  pressure  control.  The 
FSAR  analysis  for  overpressurization 
protection  daring  modes  1.  2.  and  3  assumes 
that  the  PORVs  do  not  actuate.  The 
pressurizer  safety  valves  provide  the  required 
pressure  relief  However,  the  FSAR  accident 
analysis  for  an  SGTR  does  take  credit  for 
pressure  reduction  using  the  PORVs.  T.ie 
proposed  change  ensures  PORV  operability 
for  this  purpose.  If  the  PORV  is  incapable  of 
RCS  pressure  control,  then  reactor  shutdown 
is  required.  Thus,  the  proposed  change 
ensures  the  assumptions  made  in  the  FSAR 
are  valid  and  the  resulting  consequences  of 
the  SGTR  accid«it  remain  within 
conservative  Umits. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  change  to  the  action 
statements  does  not  require  any  hardware 
changes  nor  any  changes  to  the  operating 
procedures.  The  change  simply  places  more 
restrictive  limitations  on  continued  power 
operations  when  a  PORV  is  inoperable  and 
incapable  of  RCS  pressure  control.  Thus,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  intended  design  and 
operation  of  the  PORVs  have  not  been 
changed.  Ttie  valve  function  to  provide 
overpressure  protection  is  the  same,  while 
valve  availability  for  pressure  control  has 
increased.  The  more  stringent  action 
statements  prevent  operation  in  an 
tmanalyzed  condition  and  therefore  improve 
the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  the  amendments  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Termessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33, 
ICnoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
December  2, 1988  (TS  88-32) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Units  1  and  2 
Technical  Specificatons  (TS).  The 
changes  are  to  revise  surveillance 
requirement  (SR)  4.&1.2  and  Bases  3/ 
4.6.1.2  to  permit  the  use  of  an  alternative 
method  for  calculating  containment 
leakage  rates  known  as  the  mass  point 
method. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  stated  the  following  in  its 
submittal  to  support  its  proposed  change 
to  the  TS: 

This  (mass  point]  test  methodology  was 
incorporated  into  American  National 
Standards  Institute  (ANSIj/American 
Nuclear  Society  (ANS)  56.8-1981  (revised 
1987)  and  is  accepted  by  NRC  staff  as  an 
improved  method.  The  current  10  CFR  50, 
Appendix  ),  paragraph  III.A.3,  references  type 
A  test  methods  from  ANSI  N45.4-1972. 
"Leakage  Rate  Testing  of  Containment 
Structures  for  Nuclear  Reactors."  This 
standard  accepts  two  techniques  for 
evaluating  (containment  leakage  rate)  test 
results:  the  total-time  method  and  the  point- 
to-point  method.  The  proposed  change  to  the 
SQN  TS  provides  for  the  use  of  the  newer, 
more  accurate  mass  point  method  as 
referenced  in  ANSI/ANS  56.8-1987.  No 
changes  to  the  other  provisions  in  ANSI 
N4R.4-1972  are  requested. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
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significant  hazards  determination  exists 
as  stated  in  10  CPR  SO^c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TV  A  has  evaluated  the  proposed  TS 
change  and  has  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
based  on  criteria  established  in  10  CFR 
S0.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  mass  point 
technique  for  calculation  of  the  containment 
leakage  rate  is  a  newer,  more  accurate  and 
NRG  staff-endorsed  method.  It,  or  any  other 
calculational  method  used  to  determine 
containment  leakage  rates  during  testing,  is 
not  considered  to  be  an  initiator  of  any 
accident  previously  evaluated.  The  mass 
point  technique  is  judged  to  be  a  superior 
method  for  calculating  containment  leakage 
rates  and  thereby  a  better  method  of 
verifying  that  leakage  from  the  containment 
is  maintained  within  allowable  limits.  By 
employing  a  more  reliable  calculational 
technique,  the  assessment  of  containment 
integri^.  through  integrated  leak  rate  testing, 
is  er^anced.  As  such,  the  consequences  of 
previously  evaluated  accidents  are  not 
impacted. 

(2)  Create  the  possibility  of  a  new  or 
different  lund  of  accident  from  any 
previously  analyzed.  The  proposed 
amendment  provides  for  the  use  of  a  newer, 
more  accurate  technique  for  calculation  of 
the  leakage  rate  during  a  containment 
integrated  leak  rate  test.  No  possibility  of  a 
new  or  different  kind  of  accident  is  created 
because  the  technique  used  to  calculate  leak 
rates  in  itself  is  not  considered  to  be  an 
initiator  of  any  accident  transient,  incident, 
or  event. 

(3]  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  amendment 
allows  the  use  of  the  mass  point  method  to 
calculate  the  leakage  rate  from  the 
containment  when  performing  a  containment 
integrated  leak  rate  test.  The  mass  point 
method  is  a  newer,  more  accurate  method, 
which  has  been  endorsed  by  the  NRC  staff. 
By  adopting  this  technique,  TVA  will  be  able 
to  make  more  reliable  determinations  of 
containment  leakage  during  an  integrated 
leak  rate  test.  As  such,  the  degree  of 
confidence  in  containment  integrity  would  be 
enhanced.  Therefore,  this  proposed  revision 
does  not  impact  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga!  iamilton  County 


Library,  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
December  2, 1988  (TS  88-42) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Unite  1  and  2 
Technical  Specifications  (TS).  The 
changes  are  to  revise  the  trip  setpoint 
and  allowable  value  imite  for  the 
intermediate-range  (IR)  nuclear  fiux 
detector  and  to  revise  the  applicability 
requirements  for  the  source  range  (SR) 
nuclear  flux  detector. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  stated  the  following  in  its 
submittal  to  support  its  proposed 
changes  to  the  TS: 

TVA  is  replacing  the  SR  and  IR  neutron 
[flux]  monitors  as  part  of  the  equipment 
upgrade  to  comply  with  Regulatory  Guide 
1.97  as  required  by  SQN  license  conditions 
2.C.24  (unit  1)  and  2.C.14  (unit  2).  The  new 
SR/IR  monitor  is  a  fission  chamber  design 
manufactured  by  Gamma  Metrics.  This 
design  does  not  require  high-voltage 
deenergization  as  part  of  the  normal  SR 
detector  operation.  Consequently,  the 
applicabihty  table  3.3-1  is  being  revised  to 
delete  an  unnecessary  note  involving  high- 
voltage  deenergization.  The  new  IR  monitor 
uses  a  signal  that  is  in  units  of  relative  power. 
Consequently,  the  trip  setpoint  and  allowable 
value  are  being  changed  in  table  2.2-1.  The 
bases  to  section  2.2  are  also  being  revised  to 
delete  references  to  IR  detector  current 
signals  that  are  proportional  to  power  levels. 
The  changes  to  unit  1  also  have  appropriate 
footnotes  added  to  indicate  that  the  changes 
become  effective  for  unit  1  after  installation 
of  the  new  detectors  during  the  unit  1  cycle  4 
refueling  outage.  The  unit  2  detectors  will  be 
installed  during  the  unit  2  cycle  3  refueling 
outage,  and  the  change  will  be  effective  at  the 
time  of  startup  following  the  outage. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  provided  the  following 
analysis: 


TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  SO.(B(c).  Citation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequencels]  of  an  accident 
previously  evaluated.  The  three 
administrative  changes  are  proposed  to 
support  the  installation  of  the  Gamma 
Metrics  source  range  (SR)  and  intermediate 
range  (IR)  detector  assemblies.  The  first 
involves  the  deletion  of  a  table  note  that  is 
not  applicable  to  the  design  of  the  new  SR 
detectors.  The  second  involves  a  change  in 
engineering  units  for  the  P-6  setpoint  that 
results  from  the  difference  in  output  signals 
from  the  IR  detectors.  The  third  involves  the 
addition  of  a  certain  footnote  to  enable  the 
review  and  approval  of  the  unit  1  change  to 
proceed  independently  of  the  unit  1 
installation  schedule.  The  new  SR/IR 
detectors  are  class-lE  equipment  that  is 
seismically  and  environmentally  qualified 
and  compatible  with  the  present  design 
requirements.  Because  the  new  hardware  is 
compatible  with  the  present  design 
requirements  and  the  proposed  technical 
specification  changes  are  administrative  in 
nature,  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  three 
administrative  changes  are  proposed  to 
support  the  installation  of  the  Gamma 
Metrics  SR  and  IR  detector  assemblies.  The 
first  involves  the  deletion  of  a  table  note  that 
is  not  applicable  to  the  design  of  the  new  SR 
detectors.  The  second  involves  a  change  in 
engineering  units  for  the  P-6  setpoint  that 
results  from  the  difference  in  output  signals 
from  the  IR  detectors.  The  third  involves  the 
addition  of  a  certain  footnote  to  enable  the 
review  and  approval  of  the  unit  1  change  to 
proceed  independently  of  the  unit  1 
installation  schedule.  The  new  SR/IR 
detectors  are  class-lE  equipment  that  is 
seismically  and  environmentally  qualified 
and  compatible  with  the  present  design 
requirements.  Because  the  new  hardware  is 
compatible  with  the  present  design 
requirements  and  the  proposed  technical 
specification  changes  are  administrative  in 
nature,  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  three  administrative 
changes  are  proposed  to  support  the 
installation  of  the  Gamma  Metrics  SR  and  IR 
detector  assemblies.  The  first  involves  the 
deletion  of  a  table  note  that  is  not  applicable 
to  the  design  of  the  new  SR  detectors.  The 
second  involves  a  change  in  engineering  units 
for  the  P-6  setpoint  that  results  from  the 
difference  in  output  signals  from  the  IR 
detectors.  The  third  involves  the  addition  of  a 
certain  footnote  to  enable  the  review  and 
approval  of  the  unit  1  change  to  proceed 


independently  of  the  unit  1  installation 
schedule.  The  new  SR/IR  detectors  are  class- 
IE  equipment  that  is  seismically  and 
environmentally  qualified  and  compatible 
with  the  present  design  requirements. 
Because  the  new  hardware  is  compatible 
with  the  present  design  requirements  and  the 
proposed  technical  specification  changes  are 
administrative  in  nature,  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  "Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  the  amendments  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library.  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Teooeasee 

Date  of  amendment  requests: 
December  5, 1988  (TS  68-06) 

Description  of  amendment  requests: 
The  Teimessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant,  Unite  1  and  2  Technical 
Specifications  (TS).  The  proposed 
changes  are  to  provide  relaxation  in  the 
test  frequency  for  the  containment  purge 
supply  and  exhaust  isolation  valves. 
Surveillance  Requirement  (SR)  4.6.3.4 
currently  states  that  each  containment 
purge  isolation  valve  be  demonstrated 
operable  within  24  hours  after  each 
closing  of  the  valve  except  when  the 
valve  is  being  used  for  multiple  cyclings. 
Any  purge  valve  Uiat  has  undergone 
multiple  cycUngs  is  required  to  be  tested 
at  least  once  every  72  hours.  Operability 
is  demonstrated  by  performance  of  a 
Type  C  leak  test  of  Appendix  J  to  10 
CFR  Part  50.  This  test  is  to  verify  that 
the  measured  leakage  rate  horn  each 
purge  valve,  when  added  to  the  leakage 
rates  for  all  other  Type  B  and  Type  C 
penetrations,  does  not  exceed  60  percent 
of  the  maximum  containment  leakage 
rate  (La). 

In  lieu  of  SR  4.6.3.4.  TVA  proposes  to 
add  a  new  surveillance  requirement 
under  Containment  Ventilation  System 
Specification  3.6.1.9.  The  new  SR 
4.6.1.9.3  would  relax  the  24/72-hour  test 
requirement  to  include  a  3-month  test 
interval  and  would  establish  a  specific 
maxioram  leakage  rate  of  0.05  La  for 
each  purge  valve.  An  action  statement 
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from  Revision  5  of  the  NRC  Standard 
Technical  Specifications  (STS)  is 
included  to  address  operability 
requirements  for  leakage  in  excess  of 
a05  La  to  be  consistent  with  the  revised 
surveillance  requirement.  These  changes 
are  patterned  after  Revision  5  of  the 
NRC  STS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
in  its  submittal  to  support  the  proposed 
changes: 

The  proposed  change  requests  a  relaxation 
from  the  current  24/72-hour  test  interval  for 
SON'S  purge  system  containment  isolation 
valves.  Relaxation  of  the  lest  interval  to  once 
per  three  months  would  provide  significant 
benefits  and  savings  to  TVA  in  the  areas  of 
ALARA  [m  low  as  reasonably  achievable), 
cost  and  plant  safety. 

Under  SON'S  current  surveillance 
requirement  test  personnel  are  required  to 
enter  the  annulus  at  least  three  times  each 
week  for  a  minimum  test  duration  of  one 
hour.  This  places  test  personnel  in  areas  of 
low  to  intermediate  radiation  for  prolonged 
periods  of  time,  resulting  in  additional 
exposure.  By  reducing  the  number  of  times 
test  personnel  enter  the  annulus  (252  entries 
versus  8  entries)  over  1-year  time  period,  the 
annual  saving  in  net  exposure  is  estimated  to 
be  3  man-rem. 

Under  the  current  24/72-hour  test 
frequency,  at  least  252  tests  are  performed 
each  year  for  both  units.  Considering  that 
each  complete  test  requires  three  tecfanidans 
for  a  minimum  of  three  hours  at  on  average 
cost  of  $40  per  technician,  the  annual  cost  to 
TVA  in  testing  alone  equals  $181,000  for  both 
units.  Additional  overhead  costs  needed  to 
support  each  test  such  as  planning, 
scheduling,  issuing,  and  reviewing  test 
packages,  are  approximately  $30a000 
annually.  The  proposed  3-month  test  interval 
would  reduce  the  total  number  of  tests  to 
eight  times  per  year,  resulting  in  an  annual 
saving  to  TVA  of  $290,000.  The  net  saving 
projected  over  SQN's  remaining  operational 
life  would  therefore  be  very  si^^riificant 

During  the  Type  C  leak  test  of  SQN's  purge 
system  contairmient  isolation  valves,  a  test 
connection  valve  is  opened  between  the 
inboard  and  outboard  purge  isolation  valves 
creating  a  containment  leak  path.  While  the 
test  valve  is  open,  the  plant  must  enter  a  1- 
hour  limiting  condition  for  operation  (LCO 
3.8.1.1).  The  frequent  entering  and  exiting  of 
an  LCO  to  performance  surveillances  place 
an  undesirable  burden  on  the  Operations 
staff  to  record  and  status  each  entry. 
Relaxing  the  test  interval  to  once  every  three 
months  would  alleviate  placing  the  plant  into 
frequenct  LCOs  and  would  provide  more 
freedom  to  the  operators  for  monitoring  plant 
conditions. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exisU 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 


issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
conforms  to  the  current  NRC  STSs  for 
establishing  a  specific  maximum  leakage 
limit  (0.05  La)  and  associated  action 
Statements  for  each  containment  purge 
supply  and  exhaust  isolation  valve.  This 
leakage  limit  is  a  conservative  limit  with 
regard  to  the  overall  leakage  limit  of  0.60  La. 
TVA  has  evaluated  the  leakage 
characteristics  of  the  subject  purge  valves 
under  normal  operation  and  under  worst-case 
postaccident  operation  to  ensure  that  the 
proposed  relaxation  in  leak-test  frequency 
from  the  current  24/72  hours  to  90  days 
would  not  reduce  valve  reliability  for 
contaimnent  isolation  between  tests.  No  new 
hardware  or  operating  practices  are 
introduced  by  these  changes.  Consequently, 
the  probability  or  consequences  of  accidents 
previously  evaluated  are  unchanged. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  proposed  change 
establishes  a  specific  maximum  leakage  rate 
of  0.05  La  and  associated  action  statements 
for  SQN's  containment  [Mirge  supply  and 
exhaust  isolation  valves,  which  is  consistent 
with  the  NRC  STSs  and  NRC  requiremenU 
for  maintaining  specific  leakage  paths.  TVA 
conducted  an  environmental  material 
degradation  analysis  of  the  soft-seat  material 
within  these  valves  to  ensure  the  seating 
material  would  not  degrade  under  normal 
operation  or  worst-case  accident  conditions. 
Based  on  TVA's  analysis,  the  valve  seats 
would  continue  to  function  properly  (remain 
resilient);  and,  therefore,  the  proposed 
relaxation  in  test  frequency  from  24/72  hours 
to  90  days  would  not  reduce  the  valve's 
ability  to  seal  for  containment  isolation.  The 
proposed  changes  does  not  physically  affect 
these  valves  or  their  design;  consequently, 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  is  not 
created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
deletes  the  existing  SR  (SR  4A3.4)  and 
functionally  groups  it  under  the  containment 
ventilation  system  specification  as  a  new  SR 
(SR  4.6.1.9.3).  An  action  statement  from 
revision  5  of  the  NRC  STS  was  included  to 
address  operability  requirements  for  leakage 
in  excess  of  O.OS  La  to  be  consistent  with  the 
revised  surveillance  requirement.  Because  the 
new  SR  conforms  to  the  current  NRC  STSs 
and  establishes  a  specific  maximum  leakage 
rate  for  the  SQN  containment  purge  supply 
and  exhaust  isolation  valves,  the  proposed 
change  is  considered  to  be  a  technical 
specification  improvement.  TVA's  evaluation 
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indicates  that  the  soft-seat  material  within 
SQN'b  purge  valves  would  remain  resilient 
under  normal  or  postaccident  operating 
conditions  and  that  the  service  life  of  this 
seat  material  is  well  above  the  40-year  design 
life  of  SQN.  Based  on  TV  As  analysis,  the 
proposed  change  to  relax  the  leak-test 
frequency  from  24/72  hours  to  the  proposed 
90-day  frequency  would  not  reduce  the 
valve's  ability  to  seal  for  containment 
isolation  nor  would  the  valve  undergo 
catastrophic  failure  between  tests. 
Consequently,  the  proposed  change  will  not 
significantly  reduce  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Thei^fore.  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director.  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  amendment  request: 
December  2, 1988  (TS  88-33) 

Description  of  amendment  request: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Unit  2  Technical 
Specifications  (TS).  The  changes  are  to 
revise  (1)  the  upper  head  injection  (UHI) 
accumulator  level  switch  setpoint  and 
tolerances  of  surveillance  requirement 
(SR)  4.5.1.2.C.1  and  (2)  the  heat  flux  hot 
channel  factor  (Fq(2))  of  limiting 
condition  for  operation  (IX)0)  3.2.2  and 
SR  4.2.2.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  stated  the  following  in  its 
submittal  to  support  its  proposed 
changes  in  the  TS: 

This  proposed  revision  to  the  SQN  Unit  2 
UHI  technical  specifications  is  consistent 
with  the  SQN  Unit  1  technical  speciflcation 
proposed  change  6&-20  (submitted  August  15, 
1968:  and  supplemented  by  letter  dated 
September  21, 1988;  which  NRC  approved  by 
letter  dated  October  14, 1988)  and  [proposed 
change]  88-28  (submitted  September  21, 1988). 

Condition  adverse  to  quality  report 
(CAQR)  SQP871S44  documents  that  the  level 
switches  and  setpoints  that  were  used 
previously  could  allow  more  than  the 
analytical  limit  of  1,130.5  cubic  feet  of  UHI 
water  to  t>e  injected  during  a  postulated 
accident.  Two  changes  in  the  design  and 
conRguration  of  the  UHI  system  were 
pursued  to  correct  this  potential  problem. 
First,  the  minimum  delivered  UHI  water 


volume  was  reduced  from  900  cubic  feet  to 
850  cubic  feet.  This  change  is  supported  by 
Westinghouse  Electric  Corporation  (W) 
evaluations  described  in  a  September  14, 
1988  letter  to  TVA  (included  as  attachment  1 
(to  TVA's  submittal)).  Second,  a  new  model 
of  level  switch  is  being  installed  in  the  UHI 
system.  These  new  switches  are  essentially 
the  same  as  those  presently  used,  except  for 
their  span.  Because  of  the  span  differences, 
the  switches  also  have  different  accuracy 
characteristics.  Demonstrated  Accuracy 
Calculation  l-LS-87-21  determined  a  new 
setpoint  and  tolerances  based  on  the  new 
instrument  characteristics.  These  new  values 
are  being  incorporated  into  SR  4.5.1.2.C.1  to 
ensure  that  the  delivered  UHI  water  volumes 
are  bounded  by  the  volumes  assumed  in  the 
large-break,  loss  of  coolant  accident  (LOCA) 
analyses.  This  in  turn  ensures  that  the  offsite 
doses  from  a  postulated  LX3CA  are  bounded 
by  the  analyses  of  the  [SQNj  Final  Safety 
Analysis  Report  (FSAR).  section  15.5. 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  technical 
specincation  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  UHI  system  is 
designed  to  supply  additional  [water] 
inventory  to  the  reactor  core  during  the 
blowdown  phase  of  a  LOCA.  UHI  flow  to  the 
core  is  terminated  by  automatic  hydraulic 
isolation  valves.  These  valves  are  actuated 
by  level  switches  on  the  UHI  water 
accumulator.  The  proposed  change  reflects  a 
new  actuation  setpoint  and  the  associated 
instrument  tolerances  for  the  level  switches. 
As  such,  the  change  does  not  increase  the 
probability  of  a  previously  evaluated 
accident.  The  new  setpoint  and  tolerances 
were  calculated  based  on  a  new  level  switch 
accuracy  characteristic  and  a  broadened 
UHI-delivered  water  volume  band. 
Broadening  the  delivered  water  volume  band 
did  result  in  increased  PCTs  [peak  cladding 
temperatures]  for  the  limiting  cases.  In  all 
cases,  however,  the  PCT  remained  below  the 
10  CFR  50.46  limit  of  2,200  degrees  F.  This  in 
turn  ensures  that  offsite  doses  remain 
bounded  by  the  analyses  of  [the]  FSAR, 
section  15.5.  Because  the  proposed  setpoint 
ensures  that  the  delivered  water  volume 
remains  bounded  by  the  new  analytical 
limits,  the  proposed  change  does  not  increase 
the  consequences  of  any  previously 
evaluated  accident. 


Fo(z)  is  defuied  as  the  maximum  local  heat 
flux  on  the  surface  of  a  fuel  rod  divided  by 
the  core  average  heat  flux.  Fo(z)  is  used  to 
limit  the  magnitude  of  hot  spots  and  is  used 
as  a  bounding  input  for  accident  analyses. 
Fo(z)  is  not  postulated  as  being  the  initiating 
event  for  any  accident  scenario.  Therefore, 
the  proposed  change  does  not  affect  the 
probability  of  any  accident  previously 
evaluated.  The  proposed  reduction  in  Fo(2) 
from  2.237  to  2.15  is  conservative  in  nature  in 
that  it  results  in  reduced  PCTs  during  a 
postulated  accident.  (The  Fo(z)  reduction 
serves  as  an  operational  restriction  to  ensure 
that  PCTs  remain  below  the  10  CFR  50.46 
limit  of  2,200  degrees  F.)  Because  of  the 
reduction  in  calculated  PCT,  the  proposed 
change  will  not  increase  the  consequences  of 
a  previously  evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  proposed  change  to 
the  actuation  setpoint  and  tolerances 
represents  no  modification  to  the  UHI  design 
or  operation,  which  could  create  a  new 
accident. 

The  change  only  affects  the  performance  of 
UHI  for  accident  scenarios  in  which  it  is 
already  assumed  to  function. 

As  stated  ...[above]  Fq(z)  is  not  assumed  to 
be  the  initiating  event  for  any  accident 
scenario.  The  proposed  change  to  Fq(2) 
provides  additional  PCT  margin  to  ensure 
that  the  2,200-degree-F  limit  is  not  exceeded. 
The  presence  of  additional  margin  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change  to  SR 
4.5.1.2.C.1  represents  a  new  setpoint  and 
accuracies  for  the  combination  of  new  level 
switches  and  a  broadened,  delivered  water 
voltmie  band.  The  setpoint  ensures  that  the 
delivered  water  volume  remains  t)etween  850 
and  1,130.5  cubic  feet.  W  analyses  have 
indicated  that  delivered  water  volumes 
between  these  Hmits  ensure  that  PCT  remains 
below  2,200  degrees  F.  Therefore,  the  margin 
of  safety  is  not  reduced  by  this  proposed 
change. 

The  proposed  reduction  in  Fq(z)  is 
conservative  in  nature  because  it  lowers  the 
calculated  PCT  for  the  limiting  LOCA 
analysis  case.  As  calculated  by  W,  the 
proposed  reduction  in  Fq(z)  from  2.237  to  2.15 
lowers  the  calculated  PCT  by  87  degrees  F  for 
the  limiting  imperfect  mixing  case  and  by  96 
degrees  F  for  the  limiting  perfect  mixing  case. 
These  reductions,  combined  with  PCT  margin 
obtained  by  administratively  limiting  [steam 
generator  tubes  plugged]  SGTP  to  5  percent, 
result  in  calculated  PCTs  of  2,089  degrees  F 
for  the  hmiting  imperfect  mixing  case  and 
2,067  degrees  F  for  the  limiting  perfect  mixing 
case.  Because  the  calculated  PCT  remains 
below  the  2,200-degree-F  limit  of  10  CFR 
50.46,  there  is  no  reduction  in  the  margin  of 
safety  to  cladding  failure:  and  additional 
margin  is  being  added. 

The  Staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
Ucensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 


application  for  the  amendment  involves 
no  signincant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Basse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
December  1. 1988  as  supplemented 
January  29. 1988;  and  January  12, 1988. 

Description  of  amendment  request:  In 
accordance  with  the  requirements  of  10 
CFR  73.55.  the  licensees  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendment  would  modify  paragraph  2.D 
of  Facility  Operating  License  No.  NPF-3 
to  require  compliance  with  the  revised 
Plan. 

The  licensee's  January  12, 1088 
submittal  requested  deletion  of  the  Type 
1  Vital  Area  designation  for  the  Davis- 
Besae  Containment  Vessel  and,  with 
Uiat,  the  deletion  of  the  Two-Man  Rule. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  1, 1986  and 
January  29. 1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  reffnement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
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they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  signiHcant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii),  "a  charge  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

The  Commission  has  evaluated  the 
January  12, 1988  request  and  proposes  to 
determine  that  these  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an 
accident  previously  evaluated  because 
the  consequences  of  any  accident 
produced  by  the  acts  of  a  single  person 
would  not  exceed  those  produced  by 
two  persons  and  the  probabilify  of  such 
acts  is  not  increased  because 
compensating  requirements  more 
stringent  than  tiiose  when  the  Two  Man 
Rule  was  instituted  now  are  in  place: 

2.  Create  the  possibilify  of  a  new  or 
different  kuid  of  accident  from  any 
accident  previously  evaluated  because 
the  Vital  Area  designation  does  not 
create  an  accident  initiation  scenario 
which  has  not  been  previously 
evaluated.  The  redesig^ation  is  justified 
based  on  accident  initiation  evaluations 
and  access  into  these  areas  will  be 
property  controlled  based  on  existing 
security  requirements  for  similariy 
designated  areas. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy  because  all  Vital  Areas 
have  the  same  security  requirements, 
thereby  maintaining  the  margin  of  safefy 
assumed  in  the  analysis. 

Based  on  the  above  evaluation,  die 
Commission  proposes  to  determine  that 
the  deletion  of  the  Type  1  Vital  Area 
designation  for  the  Containment  Vessel 
and  the  deletion  of  the  Two-Man  Rule 
would  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Universify  of  Toledo  Library, 
Documents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

A  ttomey  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman.  Potts 


and  Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 
NRC  Project  Director  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant.  Unit  1,  Callaway 
Counfy,  Missouri 

Date  of  amendment  request:  October 
25.1988 

Description  of  amendment  request 
The  proposed  amendment  involves  a 
core  reload  and  would  revise  the 
Technical  Specifications  (TS)  to  include 
increased  peaking  factors  (nuclear 
enthalpy  rise  hot  channel  factor  and 
heat  fiux  hot  channel  factor),  a  positive 
moderator  temperature  coefificient 
(PMTC),  increased  refueling  water 
storage  tank  (RWST)/accumuIator 
boron  concentrations,  and  increased 
spray  additive  tank  (SAT)  sodium 
hydroxide  concentration.  The  reload 
core  is  projected  to  have  88  new 
Vantage  5  (V-5)  fuel  assemblies,  with  9 
Optimized  Fuel  Assemblies  (OFA's)  and 
96  V-5  assemblies  carried  over  from 
Cycle  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  appUcation  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7751)  of  actions 
not  likely  to  involve  a  significant 
hazards  consideration.  Example  (iii)  of 
this  guidance  states:  "For  a  nuclear 
power  reactor,  a  change  resulting  from  a 
nuclear  reactor  core  reloading,  if  no  fuel 
assemblies  significanUy  different  from 
those  found  previously  acceptable  to  the 
NRC  for  a  previous  core  at  the  facility  in 
question  are  involved.  This  assumes  that 
no  significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specification*,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
Significandy  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable." 

The  proposed  license  amendment  is 
directiy  related  to  the  above  example  in 
that  the  con  reload  uses  V-5  fuel  whidi 
is  not  significandy  different  from 
previous  cores  at  Callaway,  the  changes 
to  the  technical  specifications  are 
needed  to  allow  tame  flexibUify  in  fuel 
management  schemes  and  not  Iwcause 
of  any  significant  change  made  to  the 
acceptance  criteria  for  technical 
specifications,  and  the  analytical 
methods  used  by  the  licensee  in  the 
required  reload  analyses  have  been 
previously  found  acceptable  by  the 
NRC. 

Therefore,  based  on  the  above,  the 
staff  proposes  to  determine  that  the 
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proposed  technical  specificatiDa 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Libfary,  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
library.  Washington  University.  Skinker 
and  Lindell  Boulevards.  St.  Louis. 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw.  Pittraan.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director.  John  N. 
Hannon. 

Virginia  Electric  mid  Power  Company. 
Docket  No.  50-33S,  NotHi  Anas  Vwmm 
StatioB,  Unit  No.  1.  Loidsa  County. 
VirgUa 

Date  of  amendment  request 
November  30. 1988 

Description  of  amendment  request 
The  proposed  change  would  revise 
heatHp  and  cooldown  ciirves  valid  to  10 
effective  fall  power  years  (EFPY).  The 
revised  curves  are  less  restrictive  than 
the  curves  currently  specified  in  the  NA- 
1  TS  for  low  temperatures.  To  support 
the  proposed  change,  the  licensee 
performed  a  10  CFR  Part  50  Appendix  G 
analysis  using  the  results  from  Capsule 
U  which  was  removed  at  the  end  of 
Cycle  6.  The  data  obtained  from  Capsule 
U  indicates  that  the  heatup  and  the 
cooldown  curves  for  NA-1  can  be 
shifted  to  allow  higher  operating 
pressures  relative  to  the  current  curves 
specified  in  TS  Figures  3.4.2  and  3.4.3. 
The  reason  for  this  curve  shift  is  that  the 
Capsule  U  analysis  shows  the  reactor 
vessel  has  been  exposed  to  a  lower  fast 
neutron  fhience  than  previously 
assumed.  The  txmmX  TS  curves  are 
based  on  an  assumed  design  basis 
neutron  fluence  through  10  EFPY. 

The  measured  fast  neutron  (E  greater 
than  1.0  Mev)  flaence  data  shows  that 
Capsufe  U  was  exposed  to  8.28  x  10'*  n/ 
cm*  at  5.90  EFPY.  The  measured 
fluences  are  significantly  lower  than  the 
design  values  due  to  the  implementation 
of  low  leakage  fuel  management  at  the 
North  Anna  Power  Station.  Using  the 
measured  fluence  at  5.80  EFPY  to 
estimate  the  flumce  at  lao  EFPY  results 
in  a  lower  fluence  dun  used  to  generate 
the  current  NA-1  TS  curves.  NRC 
Regulatory  Ckiide  1.90,  Revision  2  allows 
the  aae  of  tnrveiliance  data  to  adjust 
original  design  values  after  two  or  more 
credible  surveillance  data  sets  become 
available.  Capeute  U  is  the  second 
capsule  reaoMed  from  NA-1.  Capsule  V 
was  remcBcd  after  1.19  EFPY. 

Heatup  and  cooldown  curves  provide 
an  iq}jier  prcasnra  and  taaipeiatpte  limit 
and  Reactor  Coolant  Ptuap  {RCP) 


operation  limits  the  lower  operation 
pressure.  The  PORV  low  temperature 
overpresaurization  protection  (LTOP) 
se^inta  prevent  iiiadvertent  operation 
at  pressure*  which  would  exceed  the 
allowable  Appendix  G  curve.  The 
licensee's  evaluation  in  support  of  the 
proposed  change  stmmiarixes  the 
analyses  performed  to  determine 
revised  heatup  and  cooldown  curves, 
and  LTOP  setpoints. 

The  heatup  and  cooldown  curves 
requh-ed  by  Appendix  G  of  ID  CFR  Part 
50  were  extrapolated  to  10  EFPY  by 
including  die  effects  of  the  incremental 
radiation  exposure  on  the  reactor  vessel 
beltline  re^on.  These  results  were 
referenced  to  the  analysis  of  Capsule  U 
from  NA-1.  The  revised  curves  allow 
higher  PCNR.V  setpoints  than  the  current 
setpoints  for  the  LTOP.  The  revised 
Appendix  G  curves  were  prepared  using 
standard  Westinghouse  methodology, 
including  Regulatory  Guide  1.99,  Rev.  2. 
The  new  heatup  and  cooldown  curves 
are  vaUd  until  10  EFPY  of  operation.  The 
next  reactor  vessel  surveillance  capsule. 
Capsule  X.  is  scheduled  to  be  removed 
firom  NA-1  after  the  ninth  fuel  cycle 
which  allows  sufficient  time  for  analysis 
prior  to  exceeding  10  EFPY. 

The  heatup  and  cooldown  curves 
prepared  by  Westinghouse  were 
determined  in  a  conventional  manner 
according  to  Section  III  of  the  ASME 
Code  as  required  by  10  CFR  Part  50 
Appendix  G.  Both  steady-state  and 
transient  thermal  conditions  were 
considered  in  order  to  botmd  the 
possible  combinations  of  pressure  (i.e., 
membrane]  and  thermal  stresses,  and 
Westinghouse  curves  were  revised  to 
include  plant  specific  instrument  loop 
uncertainties. 

The  revised  NA-1  piessurizer  PORV 
low  temperature  overpressurizatioa  lift 
settings  should  be  less  tiban  or  equal  to 
450  psig.  whenever  any  RCS  cold  leg 
temperature  is  less  than  or  equal  to  247* 
F.  and  less  than  or  equal  to  390  psig 
whenever  any  RCS  cold  leg  temperatiu-e 
is  less  than  150*  F. 

The  PTS  ex-aluations  were  made  for 
the  limiting  behline  locations.  The 
current  valve  of  the  bntting  RTpn 
parameter  was  updated  using  the 
calculated  fluences  contained  hi  the 
capmile  report,  and  no  significant 
change  was  observed. 

&m»  for  proposed  no  significant 
hazards  consideration  determination: 
The  Coamission  baa  provided 
standards  for  determining  whether  a 
significant  haaatda  oMisideration  exists 
(10  CFR  604n(c)).  A  proposed 
amendoient  to  an  (^lersting  Keenae  for  a 
facility  involves  aoaignificaat  hazards 
consideraitieiia  ff  operation  of  the  facility 
in  aoQOFdanoe  vMt  the  proposed 


amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a . 
margin  of  safety. 

The  licensee  has  evaluated  the  change 
request  against  the  standards  provided 
above  and  has  determined  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated.  The  proposed  change  revises  the 
operating  restrictions  presently  in  place  to 
prevent  non-ductile  pressurization  or 
overstresaing  the  reactor  vessel  based  on  the 
most  recent  surveillance  capsule  and  specific 
instnunent  uncertainties.  The  probability  of 
non-ductile  vessel  failure  has  not  been 
increased  by  virtue  of  the  refined  analysis 
techniques  that  were  impiemented  based  on 
specific  iBiit  information.  The  consequences 
of  violating  an  Appendix  C  curve  or  actuating 
the  LTOP  qrstem  ore  not  increased. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  [from  any  accident 
previously  evaluated!  and  was  erahrated  in 
light  of  the  unit  specific  information  that  has 
been  derived  from  the  recent  evaluations  and 
analyses. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reductioo  in  the  margin 
of  safety.  The  safety  factors  defined  in  (he 
ASME  Code  and  the  requirements  of  10  CFR 
[Part]  50  Appendix  G  provide  the  basis  for 
the  safety  margins  utilized.  The  planl-specific 
information  utilized  to  evaluate  the  proposed 
change  provides  more  expficit  infommtion 
and  confimts  that  the  saf^  margins  are  not 
reduced. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  change  and  agrees  with  the 
bcensee's  conclusion  that  the  three 
standards  in  10  CFR  5a92^c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Pab/ic  DocumaU  Room 
locatiatv  Tlw  Alderman  Library, 
Manuscripts  Department.  University  of 
Virginia.  Charlottesville,  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq..  Htmton  and  Williams, 
P.O.  Box  1S35.  Richmond.  Viigiaia  23212. 

NRC  Project  Director  Herbert  N. 
Berkow 
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Wolf  Creek  Nuclear  Operating 
Corporation.  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  ft  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50-482. 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request 
November  21, 1988 

Description  of  amendment  request 
This  amendment  would  revise  Wolf 
Creek  Generating  Station  (WCGS),  Unit 
No.  1,  Technical  Specification  Section 
6.5.1.2,  Plant  Safety  Review  Committee 
Composition,  to  add  the  Manager 
Nuclear  Plant  Engineering  Wolf  Creek 
as  a  committee  member.  The  proposed 
change  provides  additional  design 
engineering  expertise  on  the  Plant 
Safety  Review  Committee  (PSRC). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  considerafion  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Wolf  Creek  Nuclear  Operating 
Corporation  reviewed  the  proposed 
change  and  determined  that: 

(1)  This  license  amendment  request  adds 
the  Manager  Nuclear  Plant  Engineering  Wolf 
Creek  as  a  Plant  Safety  Review  Committee 
(PSRC)  member.  This  change  will  provide 
additional  design  engineering  ex(>erti8e 
available  to  the  PSRC.  This  change  does  not 
involve  any  modifications  to  plant  equipment 
or  procedures.  Therefore,  this  license 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  This  license  amendment  request  does 
not  introduce  any  new  methods  of  plant 
operation  or  involve  the  physical  alteration  of 
the  plant  or  any  plant  equipment.  Therefore, 
this  license  amendment  request  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

(3)  The  addition  of  the  Manager  Nuclear 
Plant  Engineering  Wolf  Creek  to  the  PSRC 
membership  constitutes  an  administrative 
change  which  enhances  the  PSRC.  This 
change  will  not  effect  any  existing  design 
limits  or  safety  criteria.  Therefore,  this 
change  does  not  reduce  the  margin  of  safety. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 


significant  increase  in  the  probability  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis,  "rhe  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

PREVIOUSLY  PUBUSHED  NO-nCES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNmCANT  HAZARDS 
CONSIDERATION  DETERMINA'HON 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Houston  Lighting  ft  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-498  South  Texas  Project.  Unit  1, 
Matagorda  County,  Texas 

Date  of  amendment  request 
November  7, 1988 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  the  Unit  1  Technical 
Specifications  to  the  Combined 
Technical  Specifications  for  Units  1  and 
2,  add  placing  the  positive  displacement 
pump  in  a  lock-out  condition  during  cold 
overpressurization,  add  a  reactor 
coolant  pump  seal  isolation  charging 
header  pressure  interlock  and  modify 


the  administrative  section  of  the 
Technical  Specification. 

Date  of  publication  of  individual 
notice  in  Federal  Register  November  22, 
1988  (53  FR  47283). 

Expiration  date  of  individual  notice: 
December  22, 1988. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  I.M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488  and  Austin  Public  Library,  810 
Guadalupe  Street.  Austin,  Texas  78701. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  Diablo  Canyon 
Nuclear  Power  Plant.  Unit  1  San  Luis 
Obispo  County.  California 

Date  of  amendment  request 
November  10, 1988 

Description  of  amendment  request 
The  proposed  amendment  would  be  an 
exemption  bom  the  required  frequency 
interval  identified  in  the  Technical 
Specification  4.3.1.1,  Table  4.3-1,  for 
performance  of  the  operational  test  for 
the  Unit  1  seismic  trip  actuation  device. 
The  present  surveillance  requirement 
requires  the  seismic  trip  actuating 
device  operational  test  to  be  conducted 
semiannually.  The  proposed  change 
would  allow  the  test  to  be  performed  no 
later  than  the  next  refueling  outage 
(currently  targeted  for  October  1989). 

Date  of  publication  of  individual 
notice  in  Federal  Register  November  28, 
1988  (53  FR  47886) 

Expiration  date  of  individual  notice: 
December  28, 1988. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department  San 
Luis  Obispo,  California  93407. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Considerafion  Determination 
and  Oppoi  tunity  for  Hearing  in 
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camiectiaB  wi4h  the«e  actions  wm 
puDlkhed  in  the  Fednd  Rajjalw  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  occluaioB  in  accordance 
with  lOCFR  5t.22.  Therefore,  pursuant 
to  10  CFR  51^(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Conunission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provisian  in  10  CFR  51.120))  uvi  l>aa 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appHcations  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building.  2120  L  Street  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  for  the  particular 
faciKties  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20655,  Attention:  Director,  Division 
of  Reactor  Projects. 

Arkansas  Pawor  ft  Light  Comi>any , 
Docket  Nos.  50-313  and  SB-368,  Arkansas 
Nuclear  One,  Units  1  aad  2.  Papa 
County,/ 


Date  of  application  for  amendment: 
December  2, 1986.  as  supplemented  on 
Feburary  24.  ig8& 

Brief  description  of  amendment  The 
amendments  modify  paragraphs  2.C44) 
and  2.D.  of  the  Facihty  Operating 
License  Nos.  DPR-51  and  NPF-6, 
respectively,  to  teqaire  compliance  with 
the  licensee's  Physical  Security  Plaa 
The  Plan  was  amended  to  conform  to 
the  reqmrements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirement  must  be 
implemented  within  W  day*  md 
miacettaneoiis  ameiufaBents  within  180 
days  ban  the  effective  date  of  the 
ameodueuls. 
Date  <^  issutncer  Deoendia- 6. 1868 
Effective  date:  December  6. 1988 
Amendment  Noe^  114  and  88 
FaciUty  Operatiag  License  Abw.  DPR- 
51  and  NPF-6:  Amendments  revised  the 
hcenses. 

Date  f^  initial  notice  m  Federal 
Re9sten  April  20. 1968  (53  FR  13011). 
The  Commission's  related  evahialion  of 
the  amendments  is  contained  in  a 


Safeguatda  Bvalnatioa  Report  dated 
December  6. 196a 

No  aignificoBt  haxardt  conaitkration 
comments  received:  No. 

Local  PabUc  Document  Room 
location:  Tombnson  Libfary.  Arkansas 
Tech  LhuTenity.  RussellviJie,  Arkansas 
72801 

The  Cleveland  Electric  Ilhiminating 
Company.  Duquesne  lig^t  Company, 
Ofak)  Etfiaon  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  Na  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment 
February  10, 1988  as  supplemented 
March  3. 1988. 

Brief  description  of  amendment  The 
amendment  provided  a  one-time 
extension  for  die  dissembly  and 
inspection  of  the  tnrbine  control,  turbine 
stop,  low  pressure  turbine  intercept  and 
low  pressure  turbine  intermediate  stop 
valves  imtil  the  first  refueHng  outage. 

Date  of  issuance:  December  8. 1988 

Effective  date:  December  8, 1988 

Amendment  No.:  18 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  tn  Federal 
RegisteR  May  4, 1988  (53  FR  15905  and 
15917).  Hie  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safe^  Evaluation  dated 
December  8. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  LilHary.  3753  Main 
Street,  Perry,  Ohio  44081 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  Na  50-213,  Haddam 
Neck  Plant,  Kfiddlesex  Comfy, 
Connecticut 

Date  of  applicatkm  for  amendment 
September  13, 1988 

Brief  description  €>f  amendment:  The 
amendment  revises  'Table  3.22-2,  "Fire 
Detection  Instruments,"  by  reducing  the 
number  of  smoke  detectors  availabJJe  in 
the  containment  from  23  to  22  and 
incorporates  a  new  section  of  sprinkler 
protection  in  the  turbine  building  into 
Technical  Specification  Section  3.22(^, 
"Spray  and/or  Sprinkler  Systems." 

Date  ofksaance:  DecenDi}er  6, 1968 

Effective  date:  Decen^ier  6, 1988 

Amendment  No.:  IQB 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  f^  initial  notice  in  Fedetal 
Register  October  19. 1966  (53  FR  40083). 
The  Commission's  related  evaluation  of 


this  amendment  is  contained  in  a  Safety 
Evaluatirai  dated  December  6, 1088. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russ^l  Library,  123  Broad 
Street.  Middletown,  Connecticut  06457. 

Consumers  Power  Conqmny,  Docket  No 
50-255,  Palisades  Plant  Van  Boxen 
County,  Michigan 

Date  of  appliadioo  for  amendment 
October  7, 1988. 

Brief  description  of  amendment  This 
amendment  deletes  the  steam  generator 
differential  pressme  limit  from  the 
Techracal  Specifications. 

Date  ofissuaace:  December  12, 1988 

Effective  dde:  Deoanbo  IZ 1988 

Amendment  No.:  119 

Provisional  Operating  License  No. 
DPR-20.  The  amendnwnt  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster  November  2, 1988  (53  FR 
44250).  The  Commission's  rrfated 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evahiafion  dated 
December  12, 1988. 

No  significant  hazards  corrsideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland,  Michigan  4M23. 

Detroit  Edison  Conpany.  Docket  No.  50- 
341.  Femii-2,  Monroe  Coeoty,  Michigan 

Date  of  application  for  amendment 
January  26, 1988  (NRC-87-0202J 

Brief  description  of  amendment  This 
amendment  revises  the  Fenni-2 
Technical  Specifications  to  clarify  the 
limiting  condition  for  operation  (^  the 
480v  MCC  72CF  svwing  bus. 

Date  of  issuance:  December  25, 1988 

Effective  date:  December  15. 1988 

Amendment  No.:  29 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  May  la  1988  (53  FR  17787).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  15. 198& 

No  tignificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

FlorMa  Power  and  Light  Conqmny,  et  aL, 
Docket  No.  88-388.  St  Lude  Plant,  Unit 
No.  2.  St.  Lade  County,  Florida 

Dtite  of  applicdtion  for  amendment 
September  7. 1968 


Brief  description  of  amendment  The 
amendment  changed  the  value  of  Pa  in 
Technical  Specification  Section  3/4.6.1 
entitled  "Containment  Systems."  Pa  is 
defined  in  Appendix  J  (Primary  Reactor 
Containment  Leakage  Testing  For 
Water-Cooled  Power  Reactors)  to  10 
CFR  Part  50  as  the  calculated  peak 
containment  pressure  related  to  the 
design  basis  accident  The  value  of  Pa 
was  changed  from  43.4  psig  to  41.8  psig. 
The  value  of  41.8  psig  represents  the 
postulated  Loss  of  Coolant  Accident 
peak  containment  internal  pressure. 

Date  of  Issuance:  December  16, 1986 

Effective  Date:  December  16, 1988 

Amendment  No.:  36 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19. 1988  (53  FR  40986). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  IB.  1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  junior  College 
ybrary,  3209  Vitgina  Avenue.  Ft  Pierce, 
Florida. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nudear 
Station,  Unit  Na  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment 
December  10, 1986 

Brief  description  of  amendment 
Incorporates  operability  and 
surveillance  requirements  for  the 
Reactor  Coolant  Inventory  Trending 
System. 

Date  of  Issuance:  December  13, 1988 

Effective  date:  December  13. 1986 

Amendment  No.:  147 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1987  (52  FR  1555). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg. 
Penn^lvania  17106. 
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Geoii^a  Power  Company,  O^edioipe 
Power  Cmporation,  Municipal  Qectric 
Autbocity  of  Georgia,  OJty  of  Dalton, 
Geor^a,  Docket  No.  50-424,  Vogtle 
Electric  Generating  Plant,  Unit  1,  Bmke 
County,  Georgia 

Date  of  application  for  amendment 
August  12, 1988 

Brief  description  of  amendment  The 
amendment  modified  the  Techncial 
Spedfications  to  clarify  that  residual 
heat  removal  cold  leg  injection  valves 
may  be  closed  in  Mode  3  during  check 
valve  leak  testing. 

Date  of  issuance:  December  5, 1988 

Effective  date:  December  5, 1988 

Amendment  Noj  14 

Facility  Operating  License  No.  NIV- 
68:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19. 1988  (53  FR  40989). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library.  412 
Fourth  Street.  Waynesboro.  Georgia 
30830 

Iowa  Electric  light  and  Power  Cooqiany, 
Docket  No.  50-331,  Ouane  AmoM 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
August  29. 1988 

Brief  description  of  amendment  Tlie 
amendment  revised  die  Technical 
Specifications  by  changing  the  setpoints 
for  the  Uninterruptible  AC  and 
Instrument  AC  systems  undervoltage 
relays.  These  changes  refiect 
modifications  to  the  systems'  power 
supphes  that  will  be  made  to  conform  to 
the  guidance  of  Regulatory  Guide  1.97. 
Related  administrative  changes  were 
also  made  for  improved  clarity  and 
consistency. 

Date  of  issuance:  December  7. 1988 

Effective  date:  December  7. 1988 

Amendment  No.:  156 

Facility  Operating  Licen^  Na  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19. 1988  (53  FR  40991). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  7, 1988. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street  S.  E..  Cedar  Rapids. 
Iowa  52401. 


Long  Island  lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Suffolk  County,  New  York 

Date  (^application  for  amendment 
September  4. 1987  as  supplemented 
November  19. 1987. 

Brief  description  of  amendment  This 
amendment  changed  the  definition  of 
core  alteration  in  the  Technical 
Spedfications  (TSs)  to  indode  certain 
exceptions  and  changed  footnotes  in  the 
TSs  to  be  consistent  with  the  new 
definitions. 

Date  of  issuance:  November  30, 1988 

Effective  date:  Novraiber  SO,  1988 

Amendment  No.:  10 

Facility  Operating  License  No.  NPF- 
36  This  amendment  revised  the 
Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
Register  December  16, 1987  (52  FR 
47785).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  30. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Shoreham- Wading  River  Public 
Library,  Route  25A.  Shoreham.  New 
York  11786-9897. 

Louisiana  Power  and  light  Company, 
Docket  No.  50-382,  Waterfbid  Steam 
Electric  Station,  Unit  3,  St  Charles 
Parish,  Louisiana 

Date  of  amendment  request  June  7, 
1988  as  supplemented  on  August  8, 1988. 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  for  the  Reactor  Coolant 
Flow-Low  trip  to  allow  the  operator  to 
bypass  the  trip  below  10  *%  of  Rated 
Thermal  Power. 

Date  of  issuance:  December  2, 1988 

Effective  date:  December  2. 1988 

Amendment  No.:  46 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13. 1988  (53  FR  26526).  The 
August  8. 1988  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  finding  of  the  initial 
notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  2, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront 
New  Orleans.  Louisiana  70122. 
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Loulsiaiia  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  SUtion,  Unit  3,  St  Charles 
Parish,  Louisiana 

Date  of  amendment  request-  May  4. 
1988 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  on  Engineered  Safety 
Features  Actuation  System 
Instrumentation  as  it  relates  to  actions 
required  for  loss  of  one  and  loss  of  more 
than  one  channel  that  protects  against 
loss  of  voltage  and/or  degraded  voltage 
on  the  4.16kV  Emergency  Bus  and  480V 
Emergency  Bus  undervoltage  circuits. 

Date  of  issuance:  December  14, 1988 

Effective  date:  December  14, 1988 

Amendment  No.:  47 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13. 1988  (53  FR  26525).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  14, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Louisiana  Power  and  Light  Company, 
Doclcet  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3.  St  Charies 
Parish,  Louisiaoa 

Date  of  amendment  request:  March  25, 
1988  as  supplemented  August  3, 1988. 

Brief  description  of  amendment-  The 
amendment  revised  the  Technical 
Specifications  on  boron  dilution  by 
adding  mode  4  requirements,  clarifying 
the  surveillance  to  verify  systems 
isolation  only  when  the  system  is  to  be 
isolated,  make  surveillances  consistent 
with  the  mode  4  and  5  limited  conditions 
for  operation,  and  revise  the  frequencies 
for  backup  boron  dilution  detection. 

Date  of  issuance:  December  14, 1988 

Effective  date:  December  14, 1988 

Amendment  No.:  48 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  ¥R 
34607).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  14, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 


Nordieast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  22, 1988 

Brief  description  of  amendment  The 
technical  specification  change  would 
remove  the  requirement  to  monitor 
temperature  at  the  reactor  vessel  bottom 
head  drain  during  heatup/cooldown  and 
during  operation  with  the  core  critical. 
Also,  a  provision  has  been  added  to  the 
technical  specification  to  allow  for  up  to 
48  hours  without  recording  of  the  reactor 
vessel  shell  or  fluid  temperature  to 
conduct  maintenance  in  the  recording 
equipment,  provided  that  no  heatup/ 
cooldown  evolution  is  in  progress. 

Date  of  issuance:  December  15. 1988 

Effective  date:  December  15. 1988 

Amendment  No.:  28 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  13, 1988  (53  FR  26527).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  15, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  2, 1988 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specification  (TS)  4.7.8.C  "Snubbers,"  for 
Millstone  Unit  2.  The  change  to  the  TS 
decreases  the  sample  size,  for 
subsequent  tests  of  snubbers,  from  10% 
to  5%  of  the  snubber  test  population. 

Date  of  issuance:  December  6, 1988 

Effective  date:  December  6. 1988 

Amendment  No.:  135 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1988  (53  FR 
36671).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  6, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 


Northern  States  Power  Company, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
November  24. 1986,  September  8, 1987. 
and  November  30. 1987 

Brief  description  of  amendment  The 
amendment  modified  paragraph  2.C.3  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  December  13, 1988 

Effective  date:  December  13, 1988 

Amendment  No.:  58 

Facility  Operating  License  No.  DPR- 
22.  This  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  April  6. 1988  (53  FR  11374).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
Northern  States  Power  Company  dated 
December  13, 1988,  and  a  Safeguards 
Evaluation  Report  dated  December  13, 
1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Technology  and  Science 
Department,  Minneapolis  Public  Library, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Wasliington  County.  Nebraska 

Date  of  amendment  request 
September  2. 1988. 

Brief  description  of  amendment  This 
amendment  modifies  the  Technical 
Specifications  to  reflect  changes 
necessary  to  support  Cycle  12  operation. 

Date  of  issuance:  December  14. 1988 

Effective  date:  December  14. 1988 

Amendment  No.:  117 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  5, 1988  (53  FR  39175). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  14, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha,  Nebraska 
68102 


Philadelphia  Electric  Oempaiy,  Dodcet 
No.  50-352,  Limerick  Generating  Station, 
Unh  1,  Montgomery  County, 
Pennsylvania 

Date  of  applicatioa  for  amendment 
July  7. 1988 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  to  delete  reference  to  the 
cooldown  mode  of  operation  for  the 
Reactor  Enclosure  Recirculation  System 
and  the  common  plant  Standby  Gas 
Treatment  System. 

Date  of  issuance:  December  7. 1988 

Effective  date:  December  7. 1988 

Amendment  No.:  12 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federri 
Register  November  2. 1988  (S3  FR 
44254).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safe^  Evaluation  dated 
December  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Tennessee  Valley  Authority,  Dockets 
No«.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant  Units  1. 2  and  3, 
limestone  County.  Alabama 

Date  of  application  for  amendments: 
October  14, 1988  (TS  2eo/261-T) 

Brief  description  of  amendments:  The 
amendments  modify  the  Limiting 
Condition  for  Operation  (LCO)  in  order 
to  specify  conditions  needing  to  be  met 
when  work  involving  the  reactor  vessel 
is  being  performed. 

Date  of  issuance:  December  15, 1988 

Effective  date:  December  15, 1988.  and 
shall  be  implemented  within  60  days 

Amendments  Nos.:  161, 158. 132 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rej^tec  October  27, 1988  (53  FR  43495). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  15. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35811. 

Tennessee  Valley  Authority,  Docket 
No*.  50-327  and  lO-jas,  Saqyoyah 
Nuclaar  Plant  UniU  1  and  2.  Hamilton 
County.  TannassM 

Date  i^apptioatiim  foramendmeats: 
September  afi,  lOV  (7&87^Ui 


Brief  deBcriptian  (^amendments: 
These  amendments  revise  Section  3/ 
4.9.7,  Crane  Travel  -  Spent  Fuel  Pit  Area, 
of  the  Sequoyah.  Units  1  and  2  Technical 
Specifications  (TS).  The  revisionB  are  to 
(1)  revise  the  maximum  load  that  may 
be  transported  over  the  fuel  assemblies 
in  the  spent  fuel  storage  pool  from  2,000 
pounds  to  2,100  pounds  and  (2)  allow  for 
the  fuel  pool  divider  gate  and  the  fuel 
transfer  canal  gate,  which  are  each 
about  4.800  pounds,  to  be  transported 
over  fuel  assemblies  in  the  storage  pool 
when  following  safe  paths. 

Date  of  issuance:  December  5. 1988 

Effective  date:  December  5. 1988 

Amendment  Nos«-  91. 81 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registm:  April  20, 1968  (53  ¥R  13022). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
library,  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  lUundnattng 
Company.  Docket  No.  80-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1. 
Ottawa  County,  Otiio 

Date  of  application  for  amendment 
December  7, 1988 

Brief  description  of  amendment  This 
amendment  revised  the  TS't  relating  to 
Steam  and  Feedwater  Rupture  Control 
System  (SFRCS),  Turbine  Stop  Valve 
CrSV)  response  times  and  the  associated 
Bases  Sections. 

Date  of  issuance:  December  7. 1968 

Effective  date:  December  7. 1988 

Amendment  No.:  125 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fadesal 
Register  fune  17. 1967  (52  PR  23108}.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  in  a  letter 
dated  December  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  library. 
Documents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43806. 

Union  Electric  Company,  Dodiet  Na  50- 
483,  Callaway  Plant  Unit  1.  Cdlaway 
County.  Missouri 

Date  of  application  for  amendment 
July  12, 1988 


Brief  chgcription  ofantendmentT\n 
amendment  revised  "Technical 
Specification  3.5.1,  Accumulators,  to 
allow  the  plant  to  remain  in  Hot 
Standby  with  reactor  coolant  system 
pressure  less  than  or  equal  to  1.000  psig 
with  one  accumulator  inoperable,  and 
allows  closing  one  accumulator  isolation 
valve  for  up  to  2  hours  to  perform 
leakage  testing  of  system  check  valves. 

Date  of  issuance:  December  5. 1888 

Effective  date:  December  5. 1988 

Amendment  No.:  40 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fsdeial 
Register  August  24. 1986  (53  FR  32299). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  5. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
library.  Washington  University.  Skinker 
and  Lindell  Boulevards.  St.  Louis, 
Missouri  63130. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50^38,  Nortfa 
Anna  Power  Station.  Units  No.  1  and  No. 
2,  LoiBsa  County,  Virginia 

Date  of  application  for  amendments: 
November  6, 1986.  as  supplemented 
February  24  and  March  12, 1967,  and 
March  8  and  June  10. 1966. 

Brief  description  of  amendments:  The 
amendments  permit  the  redesign  of  the 
NA-1&2  reactor  coolant  pump  and  steam 
generator  supports  since  the  dynamic 
effects  of  postulated  primary  loop  pipe 
ruptures  would  be  eliminated  from  the 
design  basis  using  fracture  mechanics 
"leak-before-break"  technology  as 
permitted  by  the  revised  General  Design 
Criterion  4  of  Appendix  A.  10  CFR  Part 
50. 
Date  of  issuance:  December  5, 1968 
Effective  date:  December  5, 1988 
Amendment  Nos.:  107  and  1J3 
Facility  Operating  License  Nos.  NPF-4 
andNPF'7.  Amendments  revised  the 
License. 

Date  of  initial  notice  in  Fedeml 
Register  September  7, 1968  (53  FR 
34615).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  5. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Chariottesville,  Virginia  22801. 
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Virginia  Electric  and  Power  Company,  at 
aL,  Docket  Not.  80-S38  and  50-339.  North 
Anna  Power  Station,  Units  Na  1  and  No. 
2,  Louisa  County,  Vir^nia 

Date  of  application  for  amendmenta: 
May  26. 1968 

Brief  description  of  amendmenta:  The 
amendments  modified  the  NA-1&2 
Section  3/4.6,  "Containment  Systems"  to 
reflect  the  use  of  the  Mass  Point  method 
for  calculating  containment  leakage 
rates,  which  is  described  in  ANSI/ANS 
56.8-1987,  "Containment  System 
Leakage  Testing  Requirements."  Also, 
the  Bases  section  reflects  the  use  of  the 
ANSI/ANS  56.8-1987  standard. 

Date  of  issuance:  December  7, 1988 

Effective  date:  December  7, 1988 

Amendment  Nos.:  108  and  94 

Facility  Operating  License  Nos.  NPF-4 
andNPF-7.  Amendments  revised  the 
Teclmical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  FR 
34615).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Virginia  Electric  and  Power  Company,  et 
aL.  Docket  Noa.  60-338  and  50-339.  North 
Anna  Power  Statkio,  Unite  No.  1  and  No. 
2,  Louisa  County,  Virginia        - 

Date  of  application  for  amaadments: 
December  i,  1967 

Brief  descripUpn  of  amendments:  The 
amehdroents  iinplenienf  more  stringent 
primuy-to-secondary  coolant  systems 
leakage  limits  and  establish  surveillance 
requirements  to  assure  operability  of  the 
existing  and  new  N-16  fautrumentation 
necessary  to  assure  compliance  with  the 
revised  leakage  limits. 
Date  of  issuances  December  12, 1968 
Effective  date:  December  12. 1988 
Amendment  Nos.:  109  and  95 
Facility  Operating  License  Noa.  NPF-4 
andNPF-7.  Amendmenta  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteRE)ecember30.1987(52FR    ■ 
40234).  The  Coamiasicn't  related 
evaluation  of  the  amendmenta  is 
contained  in  a  Safety  Evaluation  dated 
December  12, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22901. 


Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company.  Kansas  City  Power  k  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  24, 
1988 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  and  corresponding  Bases 
necessary  for  Cycle  4  operation.  These 
changes  included  increased  boron 
concentration  in  the  refueling  water 
storage  tank  and  accimiulators,  a 
revised  part  power  multiplier  and 
changes  resulting  from  revised  reactor 
coolant  temperature  measurement 
uncertainties. 

Date  of  Issuance:  December  5, 1988 

Effective  date:  December  5, 1988 

Amendment  No.:  23 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  24, 1988  (53  FR  32302). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Yankee  Atomic  Electric  Compeny, 
Dodiet  Na  50429.  Yankee  Nuclear 
Po«ver  Station.  Franklin  County. 
Massa<^setts 

Date  of  of^lication  for  amendment: 
March  25. 1968 

Bri^ description  of  amendment'  The 
Amendment  revises  the  Technical 
Spedfications  related  to  the 
containment  isolation  barriers  including 
blank  flanges,  expansion  joints  and 
valves. 

Date  of  issuance:  December  7, 1988 

Effective  date:  December  7, 1988 

Amendment  No.:  121 

Facility  Operating  License  No.  DPR- 
36.  Amenchnent  revised  the  Tedmical 
^edfications. 

'     Date  of  initial  notice  in  Federal 
Register  May  4, 1988  (S3  FR  5622).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 


Dated  at  Rockville,  Maryland,  this  20th  day 
of  December,  1988. 
For  the  Nuclear  Regulatory  Commiasion 

Slaven  A.  Vatga. 

Director.  Division  of  Reactor  Projecta-I/ 11. 
Office  of  Nuclear  Reactor  Regulation 
{Doc.  88-29606  Filed  12-29-88:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  0MB  Extension  of 
Approval  for  Information  Collection; 
Employer  Liability  for  Withdrawals 
from  and  Terminations  of  Single- 
Employer  Plans 

AOENCY:  Pension  BeneHt  Guaranty 

Corporation. 

action:  Notice  of  request  for  OMB 

approval  of  extension. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  has  requested  an 
extension  by  the  Office  of  Management 
and  Budget  of  the  expiration  date  of  a 
currently  approved  information 
collection  requirement  (1212-0017) 
without  any  change  in  substance  or  in 
the  method  of  collection.  The 
information  collection,  which  is 
scheduled  to  expire  on  March  31, 1989, 
is  contained  in  the  PBGC's  regulation  on 
Employer  Liability  for  Withdrawals 
from  and  Terminations  of  Single- 
Employer  Plans,  29  CFR  Part  2622.  This 
notice  advises  the  public  of  the  PBGCs 
request  for  an  extension  of  OMB 
approval  for  this  collection  of 
information. 

AOOMCSSCO:  Written  comments  (at  least 
'  three  copies)  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation,  3206  New  Executive  Office 
Building.  Washington,  DC  20503. 
Requests  for  information  and  copies  of 
the  proposed  collection  of  information 
and  supporting  documentation,  should 
be  addressed  to  the  Communications 
and  Public  Affairs  Department  (Code 
38000).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Stieet,  NW.. 
Washington,  DC  20006.  The  request  for 
extension  will  be  available  for  public 
inspection,  and  copying,  at  the  PBGC 
Communications  and  Public  Affairs 
Department  in  Suite  7100,  at  the  above 
address,  between  the  hours  of  9KX)  a.m. 
and  4:00  p.m. 

roN  raimicii  mfoiimation  contact: 
Renae  R.  Hubbard.  Special  Counsel, 
Office  of  the  General  Counsel  (Code 
22500),  Pension  Benefit  Guaranty    . 
Corporation,  2020  K  Street,  NW.. 
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Washington,  DC  20006;  telephone  202- 
778-8851  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPt^MINTARY  INFORMATION:  The 
Pension  Beneflt  Guaranty  Corporation 
("PBGC")  is  requesting  that  the  Office  of 
Management  and  Budget  extend  for 
three  years  the  approval  of  the 
collection  of  information  contained  in 
the  I^GC's  regulation  on  Employer 
Liability  for  Withdrawals  from  and 
Terminations  of  Single-Employer  Plans. 
29  CFR  Part  2622.  Section  4062  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  29  U.S.C.  1362 
("ERISA"),  provides  that  the 
contributing  sponsor  of  a  single- 
employer  pension  plan  and  members  of 
the  sponsor's  conbxilled  group  ("the 
employer")  incur  employer  liability  if 
the  plan  terminates  with  assets 
insufficient  to  pay  benefit  liabilities  (or, 
with  respect  to  terminations  initiated 
before  December  18, 1987,  benefit 
commitments)  under  the  plan.  However, 
the  amount  of  employer  liability  for  pre- 
December  18, 1987  cases,  the  payment 
terms  for  employer  liability,  and  the 
PBGC's  statutory  lien  for  employer 
liability  are  all  affected  by  whetiier  and 
to  what  extent  the  unadjusted  liability 
exceeds  30  percent  of  the  employer's  net 
worth.  Section  2622.3  of  the  employer 
liability  regulation  requires  that  an 
employer  submit  information  that  will 
enable  the  PBGC  to  determine  the 
employer's  net  worth.  If  this  information 
is  not  provided  to  the  PBGC,  it  would  be 
significantiy  hindered  in  the 
performance  of  its  statutory  duty  to 
calculate  and  collect  employer  liability. 

The  PBGC  has  approximately  100 
pension  plan  terminations  per  year  that 
percent  a  net  worth  issue.  Based  on  its 
recent  experience  concerning  the 
number  of  plans  maintained  and 
terminated  by  each  employer  (ranging 
from  one  per  employer  to  ten  per 
employer),  tiie  PBGC  estimates  that  only 
60  employers  per  year  will  be  affected 
by  this  information  collection.  Normally, 
only  one  submission  of  net  worth 
information  for  an  employer  is  required, 
regardless  of  the  number  of  plans  being 
terminated. 

The  PBGC  estimates  that  tiie  time 
required  to  comply  with  this  information 
collection  ranges  from  one  hour  to 
several  weeks,  with  the  mean  being 
three  days.  In  has  been  PBGC's 
experience  that  there  is  great  diversity 
in  the  character  of  the  employers 
involved  and  the  effort  required  to 
submit  the  data.  In  most  instances,  only 
copyi'ig  and  transmission  of  existing 
data  is  needed.  In  some,  new  net  worth 
data  may  have  to  be  compiled.  Based  on 
the  mean  time  of  three  days  (24  hours) 


and  the  estimated  number  of  responses 
(60),  the  annual  burden  is  estimated  at 
1440  hours. 

Uaued  at  Washington,  IX],  this  23rd  day  of 
December  1988. 

Kathlera  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  88-30106  Filed  12-29-88;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agsncy  Forms  Submitted  for  OMB 
Rsviow 

AOENCY:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Repayment  of 
Debt. 

(2)  Form(s)  submitted:  TD-22,  ID-22f, 
ID-22g,  ID-221,  ID-228,  ID-22t,  and  ID- 
22u. 

(3)  OMB  Number  N/A. 

(4)  Expiration  date  of  current  OMB 
clearance:  N/A. 

(5)  Type  of  request:  New  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  550. 

(9)  Total  annual  responses:  2,285. 

(10)  Average  time  per  response:  .0503 
minutes. 

(11)  Total  annual  reporting  hours:  115. 

(12)  Collection  description:  Section  2 
of  the  Railroad  Unemployment 
Insurance  Act  provides  unemployment 
and  sickness  benefits  for  qualified 
railroad  workers.  When  the  RRB 
determines  that  an  overpayment  of 
RULA  benefits  has  accurred.  it  initiates 
prompt  action  to  notify  the  claimant  of 
the  overpayment  and  to  recover  the 
amount  owed  the  RRB.  The  collection 
obtains  information  needed  by  the  RRB 
to  allow  for  the  repayment  of  amount 
owed  by  the  claimant  by  means  of  a 
credit  card,  and  in  addition  to  the 
customary  form  of  payment  by  check  or 
money  order. 

Additional  Information  or  Conunents 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (313-751-4692). 


Comments  regarding  the  information 

collection  should  be  addressed  to 

Pauline  Lohens,  Railroad  Retirement 

Board.  844  Rush  Street.  Chicago. 

Illionois  60611  and  the  OBM  reviewer, 

Justin  Kopca  (202-395-7316),  Office  of 

Management  and  Budget,  Room  3002, 

New  Executive  Office  Building, 

Washington.  DC  20503. 

Pauline  Lohens, 

Director  of  Information  Resources 

Management. 

(FR  Doc.  88-30045  Filed  12-29-88:  8:45  am] 
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Agency  Forms  SutMnltted  for  OMB 
Revlsw 

AOENCY:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  ProposaI(8) 

(1)  Collection  title:  Certification 
Regarding  Rights  to  Unemployment 

(2)  Form(s)  submitted:  UI-45,  UI-32. 

(3)  OMB  Number  3220-0079. 

(4)  Expiration  date  of  current  OMB 
clearance:  3-31-80. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

(8)  Estimated  annual  number  of 
respondents:  3,350. 

(9)  Total  annual  responses:  8,050. 

(10)  Average  time  per  response:  .1564 
minutes. 

(11)  Total  annual  reporting  hours: 
1,259. 

(12)  Collection  description:  In 
administering  the  disqualification  for  the 
voluntary  leaving  work  provision  of 
Section  4,  of  the  Railroad  Retirement 
Insurance  Act  the  Railroad  Retirement 
Board  investigates  an  unemployment 
claim  indicating  the  claimant  left  work 
voluntarily.  The  certification  obtains 
information  needed  to  determine 
whether  the  leaving  was  with  good 
cause. 

Additional  Infotmation  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
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Pauline  Lohens.  Railroad  Retirement 

Board,  844  Rash  Street.  Chicago,  Illinoia 

60611  and  the  OKffl  reviewer,  Jnstm 

Kopca  1202-395-7316).  Office  of 

Management  and  Bucket,  Room  3002. 

New  Executive  Office  BmkHng, 

Washington.  DC  20503. 

Pauline  Loiieiu, 

Director  of  Information  Resources 

Management 

[FR  Doc.  88-30040  Filed  12-29-88;  8:45  am] 
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Agency  Foon*  Submittod  for  0MB 
Review 

agency:  Railroad  Retirement  Bocud. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposals]  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summaty  of  Proposalfs): 

(1)  Collection  title:  Investigation  of 
Claim  for  Possible  Days  of  Employment 
or  State  Benefits  Received. 

(2)  Form(s)  sabmitted:  ID-5i.  ID- 
5R(SIV1,  ID-49R.  ID-I9S.  UM8  and  U^ 
54. 

(3)  OMB  Number  3220-0049. 

(4)  Expiration  date  ofcmrent  OMB 
clearance:  7-31-89. 

(5)  Type  of  request-  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

(8)  Estimated  annual  number  of 
respondents:  11,250. 

(9)  Total  annual  responses:  19,100. 

(10)  Average  time  per  response:  .18194 
minutes. 

(11)  Totol  animal  reporting  hours: 
3.475. 

(12)  Collection  description:  Under  the 
RUIA,  unemployment  or  sickness 
benefits  are  not  payable  for  any  day  in 
which  remuneration  is  payable  or 
accrues  to  the  claimant,  llie  collection 
obtains  information  from  the  claimant, 
claim  agent,  railroad  and  non-railroad 
employers  and  state  agencies  about 
work  performed  and/or  benefits 
received  during  the  same  period  as 
unemployment  benefits  are  claimed. 

Additional  iBfonnation  or  ComneBta 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 


Comments  regarding  the  information 

collection  should  be  addressed  to 

Pauline  Lohens,  Railroad  Retirement 

Board,  544  Rush  Street,  Chicago,  Illinois 

60611  and  the  OMB  reviewer,  Jastin 

Kopca  (202-395-7316),  Office  of 

Management  and  Bud^t,  Room  3002, 

New  Executive  Office  Building, 

Washington.  DC  20503. 

Pauline  Lohens. 

Dtrector  of  Information  Reaourcea 

Management 

[FR  Etoc.  88-30047  Piled  12-29-88;  8:45  am] 

INXlNa  COOC  7M6-01-II 


Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 

ACnow  In  accordance  with  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. ^^^ 

Summary  of  Propo8aI(s)  " 

(1)  Collection  title:  Availability  for 
work. 

(2)  Fonn(s)  submitted:  UI-38,  UI-3^ 
and  ID-8K. 

{?,)  OMB  Number  fi.fii. 

(4)  Expiration  date  of  current  OMB 
clearance:  N.A. 

(5)  Type  of  request:  New  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households.  Non-profit  institutions. 

(8)  Estimated  annual  number  of 
respondents:  15,0(X). 

(9)  Total  annual  responses:  24,000. 

(10)  Average  time  per  response-  .13025 
minutes. 

(11)  Total  annual  reporting  hours: 
3,126. 

(12)  Collection  description:  Under 
Section  I(k)  of  the  Railroad 
Unemployment  Insurance  Act, 
unemployment  benefits  are  not  payable 
for  any  day  for  which  the  claimant  is  not 
available  for  work.  The  collection 
obtains  information  needed  by  the  RRB 
to  determine  whether  a  claimant  is 
willing  and  ready  to  work. 

Addidonal  lafonnalioB  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4092). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Justine 


Kopca  (202-395-7316),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  BmTdDng, 
Washington.  DC  20503. 
Pauline  Lohens. 

Director  of  Infoaitation  Resources 
Management 

[FR  Doc.  88-30048  Filed  12-29-88;  8:45  am] 
Oi-« 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

White  House  Science  CouncM  (¥tfHSC^ 
Meetings 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director,  Office  of  Science  and 
Technology  Policy  (OSTP).  will  meet  on 
January  12  and  13, 1989  in  Room  5104, 
New  Executive  Office  Building. 
Washington.  DC.  The  meeting  will  begin 
at  6:00  p.m.  on  January  12,  recess  and 
reconvene  at  8:00  a.m.  on  January  13. 
1989.  Following  is  the  proposed  agenda 
for  the  meeting: 

(1)  Briefmg  of  the  coundL  by  the 
Assistant  Directors  of  OSTP.  on  the 
current  activities  of  OSTP. 

(2)  Briefing  of  the  CouncQ  by  OSTP 
personnel  and  perscmnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  January  12  and  13  meetings  will 
be  closed  to  die  public. 

The  briefings  on  the  current  activities 
of  OSTP  necessarily  will  involve 
discussion  of  material  that  is  formally 
and  property  classified  in  accordance 
with  the  provisions  of  Executive  Order 
12356  in  the  interest  of  national  defense 
or  for  foreign  policy  reasons.  This  is  also 
true  for  the  briefing  on  panel  studies.  As 
well,  a  portion  oi  both  of  these  briefings 
will  require  discussion  of  internal 
personnel  procedures  of  the  Executive 
Office  of  the  President  and  information 
which,  if  prematurely  disclosed,  would 
significanUy  finstrate  the 
implementation  of  decisians  made 
requring  agency  action.  Hiese  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552  b.(cKl). 
(2),  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 


MMMHW*     «     Wlxf^ff*M^ 


will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  5S2b.(c)(6]. 
Barbara ).  Diering. 

Special  Assistant  Office  of  Science  and 
Technology  Policy. 

December  27, 1988. 

[FR  Doc.  30134  FUed  12-27-88;  4:35  pmj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  450  Fifth  Sb«et,  NW., 
Washington,  DC  20549. 

Extension 

Rule  23C-1 
File  No.  270-253 
Form  N-S 
File  No.  270-172 

Notice  is  hereby  given  that  pursuant 
to  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  23c-l  and  Form  N-5 
under  the  Investment  Company  Act  of 
1940. 

Rule  230-1  sets  forth  conditions  for 
the  repurchase,  by  a  registered  closed- 
end  investment  company,  of  its  own 
securities.  There  are  345  active 
registered  closed-end  investment 
companies,  all  of  which  could  use  the 
rule.  Estimated  annual  compliance  time 
per  registrant  is  2.5  hours. 

Form  N-S  is  the  registration  statement 
for  small  business  investment 
companies  under  the  Securities  Act  of 
1933  and  the  Investment  Company  Act 
of  1940.  Approximately  2  registration 
statements  on  Form  N-5  are  filed 
annually,  with  an  estimated  compliance 
time  of  350. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  fifth  Street, 
NW.,  Washington,  DC  20549-6004,  and 
Gary  Waxman,  Clearance  Officer. 


Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget  (Paperwork  Reduction  Projects 

3235-0260  and  3235-0160).  Room  3228 

NEOB,  Washington.  DC  20503. 

Jonailian  G.  Katx, 

Secretary. 

December  21, 1988. 

[FR  Doc.  88-30099  Filed  12-29-88:  8:45  am] 
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[Reieass  No.  34-26390;  File  No.  SR-NYSE- 
88-40] 

Self-Regulatory  Organization; 
Proposed  Rule  Cttange  by  New  York 
Stock  Exchange,  Inc.  Relating  to  the 
Meaning,  Administration  or 
Enforcement  of  Rule  19c-4 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  December  19, 1988,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  tiie  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  to  solicit 
comments  on  the  proposed  rule  change 
fit)m  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposed  rule  change  consists  of 
a  stated  poUcy  or  interpretation  of  Rule 
190-4  » (the  "Rule")  under  Uie  Securities 
Exchange  Act  of  1934  (the  "Act")  tiiat 
would  propose  an  exception  from 
paragraph  (c)(3)  of  the  Rule.  This 
proposed  rule  change  reads  as  follows: 

NotwiUistanding  the  provisions  of  Rule 
19c-4(c)(3),  the  Exchange  may  determine  that 
it  will  not  proceed  to  delist  the  equity 
securities  of  a  company  because  that 
company  has  issued  or  proposes  to  issue,  in 
an  exchange  offer  for  outstanding  shares  of 
its  common  stock,  units  and  their  constituent 
securities  wiiich  have  no  vote  or  a  lesser  vote 
than  its  outstanding  common  stock  where  the 
Exchange,  after  considering  all  the 
surrounding  circumstances,  including  other 
action  that  may  have  been  taken  or  is 
proposed  to  be  taken  by  the  company, 
determines  that  the  exchange  offer  does  not 
(or  did  not)  give  rise  to  the  collective  action 
problems  discussed  in  the  Release  of  the  SEC 
that  accompanied  the  adoption  of  Rule  19c-4, 
is  not  (or  was  not)  coercive  in  nature  and 
does  not  (or  did  not]  have  the  effect  of 
disenfranchising  outstanding  common  stock 
holders.  For  example.  If  the  Exchange 
determines  that  the  exchange  offer, 


•  does  not  depend  on  a  shareholder  vote 
but  is  available  for  the  individual  choice  of 
all  outstanding  common  stock  holders  in  a 
fair  and  non-discriminatory  manner, 

•  is  accompanied  by  a  prospectus  under 
the  Securities  Act  of  1933  (or  a  comparable 
disclosure  document)  that  describes  the 
exchange  offer  and  the  securities  being 
offered, 

•  is  not  considered  to  give  rise  to  the 
creation  of  an  insider  group,  or  a  control 
group,  of  common  stock  holders  or  to 
enhance  the  standing  of  any  such  group,  and 
is  not  an  exchange  offer,  either  alone  or  in 
the  aggregate  with  prior  similar  exchange 
offers,  for  more  than  25%  of  the  outstanding 
common  stock  of  the  company  as  of  the  date 
of  the  first  such  offer,  and 

•  does  not  adversely  affect  the  voting 
rights  of  the  holders  of  outstanding  common 
stock  that  do  not  accept  the  exchange, 

•  then  the  Exchange  may  conclude  that  the 
exchange  offer  is  not  inconsistent  with  Rule 
19C-4. 

The  term  'units'  as  used  herein  shall  mean 
tmbundled  stock  units  *  or  securities  tvith 
substantially  similar  characteristics  *  issued 
by  a  corporation  which  consist  of,  and  are 
separable  into,  two  or  more  constituent 
securities,  which,  in  the  aggregate,  are 
designed  to  replicate  the  economic 
characteristics  typically  associated  with 
ownership  of  the  corporation's  common  stock 
and  have  a  term  in  excess  of  three  years.  The 
term  'constituent  securities'  as  used  herein 
shall  mean  the  two  or  more  constituent 
securities  which  together  make  up  the  uniL* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Statutory  Basis  for  the 
Proposed  Rule  Change 

A.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  setUing, 
processing  information  with  respect  to. 


■  See.  Securities  Exchange  Act  Release  No.  34- 
ZSaei  (July  7, 1968),  S3  FR  28378  (July  12. 1968) 
("Adopting  Release"). 


*  The  CommisBion  notes  that  four  companies 
have  filed  form  S-4  registration  statements  with  the 
Commission  under  the  Securities  Act  of  1933.  each 
with  respect  to  the  issuance  of  unbundled  stock 
units  ("LJSUS")  in  exchange  for  common  stock  of  the 
issuer. 

*  With  regard  lo  the  four  S-f  registration 
statements  for  unbundled  slock  units  filed  thus  far 
with  the  Commission,  each  registration  statement 
provides  that  in  a  third  party  tender  offer  for  the 
company's  common  stock  each  holder  of  a 
constituent  security  may  convert  such  unit  into 
common  stock.  Similarly,  in  an  issuer  tender  offer 
for  at  least  20%  of  the  outstanding  shares  of  each 
class  of  the  company's  common  slock,  the  company 
is  required  to  make  an  ofTer  lo  acquire  or  invite 
tenders  of  at  least  the  same  percentage  of  the 
outstanding  Incremental  Dividend  Preferred  Stock 
and  the  Equity  Appreciation  Certificates. 

*  See  also  SR-NYSE-8»-3g  which  proposes  listing 
standards  for  constituent  securities  of  ooounon 
stock. 
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and  Eadlitatiii^  transactians  in 
securities,  to  remove  frnpedimentB  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general  to  protect 
investors  and  the  puhHc  interest,  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  the  Act  matters  not  related 
to  the  purpose  of  the  Act  or  the 
administration  of  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purpose  of  the  Act.  By 
providing  a  basis  upon  which  the 
presumption  stated  in  paragraph  (c)(3) 
of  the  Rule  may  be  overcome,  this 
proposed  rule  change  will  result  in  the 
elimination  of  a  burden  on  competition 
that  would  otherwise  prevail. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  ctf  the 
Proposed  Rule  Change  and  Tfaning  for 
Commisaion  AetioB 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  (ii) 
as  to  which  the  self-regulatory 
orgamzation  consents,  the  Commission 
will: 

(A)  By  ordo-  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal  in 
particular,  the  Commission  solicits 
comments  on  whether  it  is  appropriate 
for  the  NYSE,  based  on  the  factors  cited 
in  the  proposal,  to  except  fiaa  Rale 
19(c)(4)'s  presumption  against  exchange 
offers  certain  exchange  offers  of 
common  stock  for  units.  In  addition,  die 
Commission  speciflcally  solicits 


conunents  on  whether  the  tender  offer 
protection  afforded  shareholders  in  the 
proposals  to  issue  unbundled  stock  units 
make  the  exdiange  of  these  units  for 
common  stock  sufficiently  neutral  in 
regard  to  potential  contests  for 
corporate  control  so  as  to  address  the 
Rule's  concerns  that  exchange  offers  of 
disparate  voting  rights  stock  are  used  to 
disenfranchise  shareholders  of  their 
voting  rights."  Persons  making  written 
submissions  should  Hie  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  ^e 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  23, 1969. 

For  the  Commisison.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonayiaB  G.  Katz, 
Secretary. 

Date:  December  22, 1988. 
[FR  Doc.  88-30098  Filed  12-29-88:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

mcnoM:  Notice  of  reporting 
requirements  submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (#4  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  pubUsh  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  naade 
such  a  submissaon. 

DATE:  Comments  should  be  submitted 
on  or  before  January  30, 1989.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 


'  See  supra  note  3. 


OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  ttie  deadline. 

Copies:  Request  for  clearance  (S.F. 
83),  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  conunents  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 

Agency  Clearance  Officer  William 
Cline,  Small  Business  Administration, 
1441  L  Stieet.  NW.,  Room  200. 
Washington.  DC  20416.  Telephone: 
(202)  653-6538. 

OMB  Reviewer:  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Telephone: 
(202)  395-7340. 

Title:  Application  for  Certificate  of 
Competency 

Form  No.:  74,  74A.  74B.  183 

Frequency:  On  occasion 

Description  of  respondents:  AppUcants 
are  presenting  their  financial  and 
other  capabilities  in  order  for  SBA  to 
deteraune  their  ability  to  perform  a 
specific  government  contract 

Annual  responses:  19,000 

Annual  burden  hours:  5700 

Wiliiam  A.  C&b». 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  88-30128  Filed  12-29-88;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB) 

AOENCy:  Tennessee  VaHey  Authority. 
ACTION:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearaace  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority,  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(615)  751^2523. 

Type  of  Request  Regular  submission. 

Title  of  Information  Collection: 
Residential  Energy  Services  Home 
Insulation  Program  (Energy  Package). 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  10,000. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

Estimated  Average  Burden  Hoars  Per 
Response:  .3. 

Need  For  and  Use  of  Information:  This 
information  is  needed  to  determine 
appUcable  energy  improvements  in  the 
TVA  region.  Data  will  be  used  to 
establish  standards  for  various 
residential  programs  and  to  provide 
information  to  oonsumers  about 
methods  and  actions  for  the  wise  and 
efficient  use  of  electrical  energy. 

John  W.  Thompson, 

Vice  President,  Services  Senior  Agency 

Official 

[FR  Doc.  88-30050  Filed  12-29-88:  8:45  amj 
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Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB) 

AOENCY:  Tennessee  Valley  Authority. 
action:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 


SUMMAWV:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  coUection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  C^icer  wiiose 
name,  address,  and  telephone  munber 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valiey 
Authority.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503;  Telephone:  (202)  3084. 


Agency  Clearance  Officer  Mark  R. 
Winter,  Teimessee  Valley  Authority,  100 
Lupton  Building,  Chattanooga,  TN  37401; 
(615)  751-2523. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Land 
Between  The  Lakes  Ttirkey  Hunter 
Survey. 

Frequency  of  Use:  Annually. 

Type  of  Affected  Public:  Individuals. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  4000. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  A  verage  Burden  Hours  Per 
Response:  .05. 

Need  For  and  Use  of  Information;  In 
order  to  manage  the  turkey  population 
and  help  ensiu^  hunter  safety  at  Land 
Between  The  Lakes,  quantitative 
information  on  the  number  of  hunters, 
the  number  of  days  they  hunt,  and  their 
impact  on  the  turkey  population  is 
needed. 
)oiiB  W.  Tnonpsou, 

Vice  President.  Services  Senior  Agency 
Official 

(FR  Doc.  88-30066  Filed  12-29-88;  8:45  amJ 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 


[Dodtet  No.  301-62] 

Determin^ion  To  iinpoee  Increased 
Duties  on  Certain  Products  of  the 
European  Community 

summary:  Pursuant  to  authority 
delegated  by  the  President  to  the  United 
States  Trade  Representative  in 
Proclamation  No.  5759  of  December  24, 
1987,  the  United  States  Trade 
Representative  hereby  partially 
terminates  the  suspension  of  the 
application  of  increased  duties  on 
imports  of  certain  fHvdncts  of  the 
European  Community  proclaimed  in 
Proclamation  No.  5759,  and  hereby 
modifies  the  list  of  affected  products  as 
set  forth  herein. 

EFFECTIVE  DATE:  12«1  a.m.  January  1, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Anderson,  (202)  395-3074.  or  Les 
Glad,  (202)  395-3077  (for  technical  and 
policy  information),  or  Richard  Paticer, 
(202)  395-6800  (for  legal  issues). 
SUPPLEMENTARY  INFORMATION:  On 
December  24, 19B7,  the  President 
determined,  piffsuant  to  saction  301(a)  of 
the  Trade  Act  of  1974,  as  amended  (10 
U.S.C.  2411),  that  the  "Council  Directive 


Prohibiting  the  Use  in  Livestock  Farming 
of  Certain  Substances  Having  a 
Hormonal  Action"  (the  Directive) 
adopted  in  December  1985  by  the 
European  Community  (EC)  is 
inconsistent  with  the  provisions  of,  or 
otherwise  denies  benefits  to  the  United 
States  imder,  a  trade  agreement  or  is 
imjustifiable  or  unreasonable  and 
constitutes  a  burden  or  restriction  on 
United  States  commerce  (52  FR  49131). 

The  Directive,  which  has  not  yet  been 
applied  to  EC  meat  imports,  will  prohibit 
imports  into  the  European  Community  of 
any  meat  produced  from  animals  treated 
with  growth  hormones,  effective  January 
1, 1989,  thereby  severely  disrupting 
exports  of  United  States  meat  to  the  EC. 
The  need  for  tiie  EC  prohibition  is  not 
supported  by  valid  scientific  evidence. 
Accordingly,  the  United  States  considers 
that  the  EC  Directive  constitutes  a 
disguised  restriction  on  international 
trade.  In  response,  the  President 
proclaimed  increases  in  United  States 
customs  duties  on  certain  articles  the 
product  of  the  European  Commimity,  as 
described  in  both  the  Tariff  Schedules  of 
the  United  States  and  the  Harmonized 
Tariff  Schedule  of  the  United  States,  and 
set  forth  in  Annexes  A  and  B  to 
Proclamation  No.  5759.  At  the  same  time 
the  President  suspended  the  application 
of  the  increased  duties  for  so  long  as  the 
European  Community  member  states 
continued  the  import  practices  then  in 
effect  with  respect  to  United  States 
exf>orts  of  relevant  meat  products.  At 
the  time,  the  member  states  of  the 
European  Community  were  not  yet 
applying  the  Directive  to  meat  imports. 
The  President  also  proclaimed  in  part 
that  "the  United  States  Trade 
Representative  is  authorized  to  suspend, 
modify,  terminate,  or  terminate  the 
suspension  of  the  increased  duties 
imposed  by  this  Proclamation,  upon 
publication  in  the  Fefieral  Register  of  his 
determination  that  such  action  is  in  the 
interest  of  the  United  States." 

The  member  states  of  the  European 
Community  are  now  planning  to  apply 
the  Directive  to  meat  imports  effective 
January  1, 1989.  Therefore,  on  December 
22, 1988, 1  determined  that  it  is  in  the 
interest  of  the  United  States  to  partially 
terminate  the  suspension  of  the 
increased  duties  imposed  by 
Proclamation  No.  5759,  and  to  modify  it 
as  set  forth  in  this  determination,  to  take 
effect  at  12m  ajn.  on  January  1, 1988. 
Since  the  Harmonized  Tariff  of  the 
United  Stotes  (HTS)  is  effective  January 
1, 1989,  the  modifications  effected  by 
this  determination  are  expressed  only  in 
terms  of  the  HTS. 
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Partial  Termination  of  Suspension 

Pursuant  to  the  authority  granted  to 
me  in  Proclamation  No.  5759, 1  am 
hereby  tenninating  the  suspension  of  the 
increased  duties  imposed  by  that 
Proclamation  on  all  enumerated 
products  except  those  of  subheading 
9903.23.10,  "Intestines,  weasands, 
bladders,  tendons  and  integuments,  not 
specially  provided  for  (except  sheep, 
Iamb  and  goat],  prepared  for  use  as 
sausage  casings  [provided  for  in 
subheading  0504.00.00)".  I  have 
determined  that  it  is  in  the  interest  of 
the  United  States  to  exclude  that 
subheading  from  the  termination  of  the 
suspension,  in  order  to  make  this  action 
substantially  equivalent  in  value  to  the 
effect  of  the  application  of  the  Directive 
to  EC  meat  imports.  Specifically,  I  am 
reducing  the  level  of  responsive  action 
in  response  to  the  derogation  from  the 
Directive  that  the  European  Commimity 
will  continue  to  apply  to  imports  of  meat 


products  used  in  the  manufacture  of  pet 
foods.  Accordingly,  U.S.  note  6  to 
subchapter  in  of  chapter  99  of  the  HTS 
is  modified  by  striking  out  "subheadings 
9903.23.00  through  9903.23.35,  inclusive." 
and  by  inserting  in  lieu  thereof 
"subheading  9903.23.10.". 

Modifications 

Annex  B  to  Proclamation  5759 
contained  typographical  errors,  which 
are  corrected  herein.  For  subheading 
9903.23.15,  the  description  in  that  Annex 
referred  to  'Tomatoes,  prepared  or 
preserved  otherwise  than  by  the 
processes  specified  in  chapters  7  or  11 
or  in  heading  2201  (provided  for  in 
subheadings  2002.10.00,  2002.29.00,  nad 
[sic]  2103.20.40)".  The  correct  heading  is 
"2001",  and  the  correct  subheadings  are 
"2002.10.00,  2002.90.00.  or  2103.20.40". 
For  subheading  9903.23.30,  the 
description  referred  to  "Fruit  juices  not 
specially  provided  for,  concentrated  or 
not  concentrated,  whether  or  not 


sweetened,  not  mixed  and  not 
containing  over  0.5  percent  of  ethyl 
alcohol  by  volume  (provided  for  in 
subheading  2209.80.60.)".  The  correct 
subheading  is  "2009.80.60". 

Subheading  9903.23.15  is  modified  by 
inserting  "(except  paste)"  in  the  article 
description  after  "preserved". 

The  Harmonized  Tariff  Schedule  of 
the  United  States  is  hereby  modified 
accordingly.  The  modifications  to  the 
HTS  made  by  this  determination  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  fi-om  warehouse  for 
consumption,  on  or  after  12:01  a.m. 
January  1, 1989. 

This  determination  shall  be  published 
in  the  Federal  Register. 
Clayton  Yeutter, 
United  States  Trade  Representative. 

The  following  list  illustrates  the  effect 
of  the  above  action  taken  by  the  United 
States  Trade  Representative,  imposing 
increased  duties  on  certain  products  of 
the  European  Community. 


Harmonized  Tariff  Schedule  of  the  United  States.  Chapter  99.  Subchapter  III 


HewSng/ 

■ubhawang 


9903.23.00 
9903.23.05 


9903.23.15 
9903.23.20 
9903.23.25 
9903.23.30 
9903.23.35 


Article  description 


Arlides  ttte  product  o(  tt>e  European  CotTMnunity  (Belgium,  Denmark,  France,  Itte  Federal  Republic  of  Germany, 
Greece.  Ireland,  Italy.  LuxemtXKirg.  Vne  Netherlands,  Portugal,  Spain,  and  tt>e  United  Kingdom): 

Beef,  wittK>ut  bone  (except  offal),  fresh,  chilled,  or  frozen  (provided  tor  In  sut>heading  0201.30.60  or  0202.30.60). 

Pork  hams  and  shoulders  (except  those  that  have  been  boned  and  cooked  and  packed  in  airtight  containers), 
processed  or  otherwise  prepared  or  preserved  (provkled  for  in  subheadings  0210.11,  1602.41.90  or 
1602.42.40). 

Tomatoes,  prepared  or  preserved  (except  paste)  ottienwise  ttian  by  the  processes  specified  in  cl>apter  7  or  1 1 
or  in  heading  2001  (provided  for  in  subheading  2002.10.  2002.90  or  2103.20.40). 

Soluble  or  Instant  cottee  extracts,  esserx^s  and  concentrates  (containing  no  admixture  of  sugar,  cereal,  or 
oltier  additive)  (provided  or  in  tubheading  2101. 10.20). 

Other  fermented  alcoholic  beverages,  containing  less  than  7  percerrt  alcohol  by  volume  (provided  for  in 
subheading  2206.00.90). 

Fruit  juices  not  specially  provWed  for,  corx^ntrated  or  not  concentrated,  wttelliar  or  not  snnoetened,  not  mixed 
and  not  containing  over  0.5  percent  of  ethyl  alcohol  by  vokjme  (provided  for  in  subheading  2009.80.60). 

Pat  food  packaged  for  retail  sale,  of  byproducts  obtained  from  ttie  millirtg  of  grains,  mixed  feeds,  and  mixed- 
feed  ingredients  (provided  lor  in  subheadirtg  2309.10). 


Rates  of  duty  1 
general 


100%  ad  val.. 
100%  ad  val.. 


100%  ad  val 
100%  ad  val 
100%  ad  val 
100%  ad  val 
100%  ad  val 


Rates  o( 
duty2 


No 
No 


No  change. 
No  change. 
No  change. 
No  change. 
No 


[PR  Doc.  88-30143  Filed  12-29-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  EUia 
County,  TX 

AOENCY:  Federal  Highway 
Administration  (FEWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Ellis  County,  Texas. 

FOR  niRTMCR  INFORMATION  CONTACT: 

W.L  Hall,  ]r.,  P.E..  District  Engineer. 


Federal  Highway  Administration.  826 
Federal  Building,  Austin,  Texas  78701, 
(512)  482-5988. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  DHT,  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS]  on  a  proposal  to 
upgrade  a  portion  of  U.S.  287  in  Ellis 
Coimty,  Texas,  to  a  four-lane  divided, 
non-controlled  access  facility.  Because 
of  di^iculty  in  predicting  availability  of 
funds,  the  DHT  has  not  yet  decided 
whether  to  use  State  or  Federal  fimds  to 
finance  construction  of  this  project. 
The  highway  section  under  study 
passes  through  the  City  of  Midlothian 
(1982  Population  9,447).  The  corridor 
study  begins  approximately  5.0  miles 
west  of  Midlothian  and  ends  at  a  point 
near  the  town  of  Sardis,  approximately 


6.1  miles  east  of  Midlothian.  This 
portion  of  U.S.  287  is  the  only  portion  of 
the  facility  whose  preliminary  plans  are 
yet  to  be  completed.  Planning  for 
improvements  of  this  facility  arotmd 
Ennis  and  Waxahachie  has  been 
completed. 

The  existing  facility  is,  for  the  most 
part,  a  two-lane  roadway  with  a  four- 
lane  roadway  existing  through  the 
central  business  district  of  Midlothian. 
U.S.  287  has  become  a  major  link  for 
truck  traffic  from  the  Dallas/Ft.  Worth 
area  to  the  Houston/Galveston  area. 
Truck  traffic  ranges  in  the  neighborhood 
of  26  to  28  percent  of  the  average  daily 
traffic  on  the  facility.  The  existing 
facility  through  the  central  business 
disbict  (CBD)  of  Midlothian  is  unable  to 
handle  die  present  traffic.  Higher 
volumes  of  traffic  are  expected  in  the 
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future  with  die  present  growth  predicted 
to  continue.  Track  traffic  is  expected  to 
increase  along  with  the  continued  rate 
of  increase  in  traffic.  Truck  traffic 
creates  a  problem  in  the  central 
business  district  with  it's  narrow  streets 
and  minimum  building  setbacks. 

This  proposed  project  in  conjunction 
with  the  construction  around  Ennis  and 
Waxahachie  will  provide  fast,  direct, 
safe  and  efficient  transportation  service 
from  the  Dallas/Fort  Worth 
metropolitan  area  to  a  direct  connection 
with  I.H.  45  to  the  HoustonyCalveston 
area.  Separation  of  the  intra-city  traffic 
from  through  traffic  will  reduce 
congestion  in  the  city  and  better  serve 
local  traffic.  By  separation  of  short  local 
trips  from  thru  trips,  access  to  local 
housing,  businesses,  schools  and 
churches  will  be  improved.  The 
proposed  improvement  will  benefit 
through  traffic  by  eliminating  the  usual 
delays  and  interruptions  associated  with 
city  travel. 

Six  alternatives  will  be  considered  for 
this  proposed  action,  five  of  which  are 
possible  bypass  routes.  One  alternative 
will  be  along  the  existing  facility  with 
signalization  improvements  and  other 
traffic  flow  improvements  in  the  CBD 
considered.  The  "no-build"  alternative 
will  also  be  considered. 

There  are  currently  no  plans  to  hold 
formal  scoping  meetings  for  this 
proposal.  A  public  meeting  was  held  on 
June  6, 1985  for  the  proposed  action.  A 
public  hearing  will  be  held  at  a  later 
date.  Adequate  notice  will  be  given 
through  the  news  media  concerning  the 
time  and  location  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified.  Comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  t> 

Issued  on  December  23. 1988. 
W.L  Hall,  Jr.. 

District  Engineer,  Austin.  Texas. 

|FR  Doc.  88-30044  Filed  12-29-88;  8:45  am] 
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Environmental  Impact  Statement:  San 
Diego  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  San  Diego  County,  California. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Klekar,  District  Engineer, 
Federal  Highway  Administration.  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915.  Telephone:  (916)  551-1307. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct 
approximately  11.2  miles  of  State  Route 
125  on  new  location  between  proposed 
Interstate  Route  905  (formerly  Route  117) 
near  the  United  States/Mexico  Border 
Crossing  and  adopted  Route  54.  Route 
125  is  expected  to  be  a  multi-lane 
freeway  with  the  ultimate  design  being 
eight  lanes.  AltemaHves  for  this  project 
consist  of  "no  build"  and  several 
potential  alignment  alternatives.  A 
public  meeting  in  San  Diego  County  is 
scheduled  to  solicit  citizen  input 
Scoping  meetings  will  also  be  arranged 
with  responsible/cooperating  agencies 
and  special  interest  groups  upon 
request.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
as  to  the  time  and  place  of  the  hearing. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  si^ificant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
previously  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  23, 198a 
Susan  E.  Klekar, 

District  Engineer,  Sacramento,  California. 
[FR  Doc.  88-30053  Filed  12-29-88:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contracts  Disputes  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1971  (Pub.  L  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (Pub.  L. 
95-563)  and  the  Prompt  Payment  Act 
(Pub.  L  97-177)  are  required  to  calculate 


interest  due  on  claims  "*  *  *  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Pub.  L  92-41  (A5 
Stat.  97)  for  the  Renegotiation  Board." 

Therefore,  notice  is  hereby  given  that. 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1. 1989  and  ending  on  June  30. 
1989,  is  9%  per  centum  per  annum. 

Dated:  December  20. 1988. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  88-30068  Filed  12-29-88:  8:45  am] 
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VETERANS  ADMINISTRATION 

Agency  Informatton  CoNecNon  Under 
0MB  Review 

AGENCY:  Veterans  Administxatioii. 
action:  Notice. 

The  Veterans  Admiaistratian  iias 
submitted  to  OMB  for  review  tlie 
following  proposal  for  the  coUection  of 
information  under  tlie  yiiwIwiiM  of  the 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office: 
(2)  the  title  of  the  collection(s);  (3)  the 
agency  form  number(s),  if  applicable:  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  or  asked  to  report 
(7)  an  estimate  of  the  number  of 
responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Department  of  Veterans  Benefits 
(203C),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202)  233-2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VAs  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 
Dated:  December  20, 1988. 
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By  direction  of  the  Administrator. 
Amar  |.  Singh, 

Acting  Director,  Office  of  Information 
Management  and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Veterans  Application  for  Assistance 
in  Acquiring  Special  Housing 
Adaptations. 

3.  VA  Form  26-4555d. 

4.  The  form  is  completed  by  certain 
disabled  veterans  in  applying  for 
beneHts  as  authorized  by  law  for  the 
acquisition  of  adaptations  to  veterans' 
homes. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  75  responses. 

8.  25  hours. 

9.  Not  applicable. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Request  for  Confidential 
Verification  of  Birth. 

3.  VA  Form  21-4504. 

4.  The  form  is  used  to  secure 
verification  of  birth  from  the  registrar  of 
Vital  Statistics  in  order  to  establish  age 
or  relationship. 

5.  On  occasion. 

6.  State  or  local  governments. 
7. 1575  responses. 

8.  788  hours. 


.,  ■■'■j'.' 


9.  Not  appUcable. 
[FR  Doc.  88-30035  Filed  12-29-«8:  8:45  am] 
MLUNO  CODE  IKO-OI-K 


Agency  Information  Collection  Under 
0MB  Review 

agency:  Veterans  Administration. 
action;  Notice. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office; 
(2)  the  title  of  the  collection(s);  (3)  the 
agency  form  number(8),  if  applicable;  (4) 
a  description  of  the  need  and  its  use;  (5) 
how  often  the  form(8)  must  be  filled  out, 
if  applicable;  (6)  who  will  be  required  or 
asked  to  report;  (7)  an  estimate  of  the 
ntunber  of  responses;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  if  applicable;  and  (9)  an 
indication  of  whether  section  3504(h]  of 
Pub.  L  96-511  applies. 
ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  VA  Clearance  Officer 
(732),  Veterans  Administration.  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420(202)233-3172. 


Comments  and  questions  about  the 
items  on  the  Ust  should  be  directed  to 
the  VA's  0MB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget,  728  Jackson  Place,  NW., 
Washington.  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  December  19, 1988. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley. 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Office  of  Information  Management 
and  Statistics. 

2.  Certification  of  Inability  to  Pay 
Transportation  Costs. 

3.  VA  Form  70-2323. 

4.  This  form  will  be  used  by  veteran 
claimants  to  provide  income  information 
which  will  form  the  basis  for  a 
determination  as  to  the  claimant's 
eligibility  for  reimbursement  of  travel 
costs  incurred  to  obtain  VA  benefits. 

5.  Annually. 

6.  Individuals  or  households. 
7. 450.000  responses. 

8. 60.000  hours. 
9.  Not  applicable. 
[FR  Doc.  88-30036  Piled  12-29-88;  8:45  am] 

MLUNQ  COOS  UaS-SI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

December  29, 1988. 

LOCATION:  Room  556.  Westwood 

Towers.  5401  Westbard  Avenue, 

Bethesda,  Maryland. 

STATUS: 

MATTERS  TO  BE  CONSIDERED: 

Part  Open/Part  Closed  to  the  Public 

1.  Delegations  of  Authority 

The  Commission  will  consider  issues 
related  to  Commission  Delegations  of 
Authority. 

Opm  to  the  Public 

Z  Voluntary  Standards  Policy:  Final 
Amendments 

The  Commission  will  consider  amendments 
to  the  Commission's  regulations  (16  CFR 1031 
and  1032)  concerning  staff  participation  in 
voluntary  standard  activihes. 

Closed  lo  the  Public 

3.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

TOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDmONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda,  Md.  20207  301-492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
December  23. 1988. 

(FR  Doc.  88-30139  Filed  12-27-88;  4:39  pm] 
niXINO  CODE  ssss-oi-w 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9:30  a.m.  Friday,  January 
6. 1989. 

place:  The  Board  Room.  Eighth  Floor. 
800  Independence  Avenue.  SW., 
Washington.  DC  20594. 
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STATUS:  The  first  two  items  are  open  to 
the  public.  The  last  item  is  closed  under 
Exemption  10  of  the  Government  in 
Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

4809A 

Railroad  Accident  Report:  Collision  of 
Amtrak  Train  66  with  Maintenance-of- 
Way  Equipment.  Chester,  Pennsylvania. 
)anuary  29, 1968. 

NTSB  Response  to  FAA  re  Safety 
Recommendation  A-88-5g  and  A-88-60 
related  to  the  issuance  of  medical 
certificates  (Mail  Control  86-0736). 
5003 

Opinion  and  Order  Administrator  v. 
McCament  and  Carmen,  Dockets  SE- 
7726  and  7723:  disposition  of  the  appeals 
of  Carmen  and  Administrator. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 

December  28. 1988. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  88-30187  Filed  12-28-68;  8:45  am] 

BIUJNO  CODE  7S39-01-M 


SECuRrriES  and  exchange  commission 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  3. 1989. 

A  closed  meeting  will  be  held  on 
Wednesday,  January  4, 1989,  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Thursday.  January  5, 1989,  at  10:00  a.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  hsted  for  (he 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
January  4. 1989.  at  2:30  p.m..  will  be: 

Formal  order  of  investigation. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  action. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
January  5. 1989,  at  lOMi  a.m.,  will  be: 

1.  Consideration  of  an  application  of  Delta 
Government  Options  Corp.  for  registration  as 
a  clearing  agency  under  section  17a  of  the 
Securities  Exchange  Act  of  1934.  For  further 
information,  please  contact  Richard  Konradi 
at  (202)  272-2775. 

2.  Consideration  of  whether  to  issue  a 
release  proposing  a  rule  (Rule  15c2-10)  to 
govern  the  operation  of  proprietary  trading 
systems  that  are  not  operated  as  facilities  of 
national  sectuities  exchanges  or  associations 
and  a  conforming  amendment  to  Rule  3al2-7 
under  the  Securities  Exchange  Act  of  1934. 
For  further  information,  please  contact 
Gordon  K.  Fuller  at  (202)  272-2414,  or  Eugene 
Lopez  at  (202)  272-282& 

3.  Consideration  of  the  recommendation 
with  respect  to  the  request  of  RMJ  Securities 
Corporation  ("RMJ  Securities")  and  its 
subsidiary,  RMJ  Options  Trading 
Corporation,  that  the  staff  issue  a  no-action 
letter  with  respect  to  the  non-registration  of 
RMJ  Securities'  options  trading  system  as  a 
national  securities  exchange  under  sections 
3(a)(1)  and  6  of  the  Securities  Exchange  Act 
of  1934.  For  further  information,  please 
contact  Gordon  K.  Fuller  at  (202)  272-2414.  or 
Eugene  Lopez  at  (202)  272-2828. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-2200. 
Jonathan  G.  Katz, 
Secretary. 
December  27, 1988. 
[FR  Doc.  86-30230  Filed  12-26-88:  4KW  pm] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  sdMorial  corrections  o(  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volucnes 
of  the  Code  of  Federal  Regutatibns. 
These  correctiorw  are  prepared  tjy  the 
Office  of  »»e  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  ttie  apprapiiate 
document  categories  eisawtiere  in  Vw 
issua 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subiact  to  Certification: 
DiethylcarlMraaaine  Pkia  Oxibendazole 

ChewableTableU 

I 
Correction 

In  rule  doctunent  88-26209  appearing 
on  page  45759  in  the  issue  of  Monday. 
November  14. 1988.  make  the  following 
correctioa: 

In  the  second  column,  in  the  heading 
for  Part  520,  in  the  fwst  Knc.  "From** 

should  read  "Form**.  i 

I 

MUMS  COOC  tMS4««  ! 


L£GAL  SERVICES  CORPORATION 
45  CFR  Part  1«09 

Fee-Generating  Cases 

Correction 

In  proposed  rule  document  88-29142 
beginning  on  page  50982  in  Ate  issue  of 
Monday,  DecembCT  19, 1988,  make  the 
following  correction: 

On  page  50983,  in  the  2nd  column,  in 
the  2nd  complete  para^aph.  in  the  18th 
line,  "order  the"  should  read  "order  to". 

BttXlNO  cooc  1M»«t-0 
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Friday 

December  30,  1988 


Part  II 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Part  1  and  602 

Treatment  off  Partnership  Liabilities; 

Allocations  Attributable  to  Nonrecourse 

Liabilities;  Final  and  Temporary 

Regulations  and  Notice  off  Proposed 

Rulemaking 


^mi        ^i^mi     4M»* 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Reventi*  Service 

26  CFR  Parte  1  and  602 
[Ti>.S237] 

Treatewnt  of  Partnership  UaMtties; 
Allocations  AttrKMiteMe  to 
Nonrecourse  UabHities 

AOmcv:  Internal  Revenue  Service, 

Treasury. 

action:  Final  and  temporary 

regulations.         


IMI 


summamy:  This  document  contains  final 
and  temporary  regulations  concerning 
the  treatment  of  partnership  liabihties 
and  the  allocation  of  deductions 
attributable  to  nonrecourse  debt.  The 
temporary  regulations  reflect  changes  to 
the  applicable  tax  law  made  by  section 
79  of  the  Tax  Reform  Act  of  1984.  The 
text  of  the  temporary  regulations  set 
forth  in  this  docimient  also  serves  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  Uie  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Registu. 

dates:  Sections  1.752-OT  through  1.752- 
4T.  section  1.704-lT.  and  the 
amendments  to  sections  1.704-1  and 
602.101  are  effective  as  of  December  29, 
1988. 

The  tempwary  regulations  under 
section  752  cue  generally  applicable  to 
any  partnership  liability  incurred  on  or 
after  January  30, 1989,  although  the 
temporary  regiJations  apply  as  of  March 
1, 1984  to  certain  liabilities  for  which  a 
partner  bears  the  economic  risk  of  loss. 
Section  1.704-lT  is  generally  applicable 
for  partnership  taxable  years  begjiming 
after  December  29, 1988,  unless  the 
partnership  elects  to  apply  the 
provisions  of  that  section  to  the  first 
taxable  year  of  such  partnership  ending 
after  December  29. 1988.  Additional 
guidance  on  the  applicability  of  the 
temporary  regulations  under  sections 
752  and  704  is  contained  in  |§  1.753-4T 
and  1.704-lT(b)(4Kiv)(m). 
FOR  FURTHER  INFORMATKW  CONTACT: 
Robert  E.  Shaw,  202-343-8459.  or  Mary 
Munday,  202-377-9470  (not  toll-&«e 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Papowork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  collections  of 
information  contained  in  §5  1.752-4T(c) 
and  1.704-lT(b)(4)(iv)(/n){2)  have  been 
reviewed  and,  pending  receipt  and 


evaluatiDn  of  peUic  comments, 
ap^oved  by  the  Office  of  Maaagemeiit 
and  Budget  (OMB)  under  control  nranber 
1545-1090.  "Hie  estimated  annual  berden 
per  respondent  varies  bom  3  aiaates  to 
8  minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  minutes. 

lliese  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  soch 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  these 
collections  of  information,  the  accuracy 
of  the  estimated  burden,  and  suggestions 
for  reducing  this  burden,  please  refer  to 
the  preamble  to  the  cross-referenced 
notice  of  proposed  rulemaking  pubbshed 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 

BACKGROUND 

This  document  adds  new  temporary 
regulations  S  S  1.752-OT,  -IT,  -2T.  -3T, 
and  -4T.  The  temporary  regulatiois 
under  section  752  reflect  changes  to  the 
applicable  tax  law  made  by  section  79 
of  the  Tax  Reform  Act  of  1984  (Pub.  L. 
98-360),  which  overruled  the  decision  in 
Raf^Hot  V.  United  States,  3  CI.  Ct  457 
(1963),  and  directed  the  Treasury 
Department  to  prescribe  regulations 
under  section  752  relating  to  the 
treatment  of  guarantees,  assumptions, 
indemnity  agreements,  and  similar 
arrangements. 

This  document  also  adds  new 
temirarary  regulation  S  1.704-lT  and 
amends  |  IJ'O^l  to  make  confocming 
changes.  The  temporary  regulation 
under  section  704(b)  reflects 
amendments  to  the  rules  governing  the 
allocation  of  deductions  attributable  to 
noru^course  debt  that  coordinate  those 
rules  with  the  temporary  regulations 
under  section  752,  modify  the  treatment 
of  minimum  gain,  and  take  account  of 
comments  that  have  been  submitted  to 
the  Service. 

Explanation  of  Provisions  of  Temporary 
Regulations  Under  Section  752 

Overview 

Under  section  752.  a  partner's  share  of 
the  liabilities  of  the  partnership  is 
reflected  in  the  adjusted  basis  of  the 
partner's  interest  in  the  partnership  by 
treating  any  increase  in  the  partner's 
share  of  those  liabihties  as  a 
contribution  of  money  to  the  partnership 
by  the  partner  and  any  decrease  in  the 


partner's  share  of  those  Uabilities  as  a 
distribution  of  money  to  the  partner  by 
the  partnership.  Section  752  also  treats 
the  assumption  of  a  partnership  liability 
by  a  partner  as  a  contribution  of  cash  by 
the  partner,  and  the  assumption  of  a 
psrtner's  liability  by  the  partnership  as 
a  distribution  of  cash  to  the  partner. 
Under  the  regulations  in  effect  under 
sectioB  752  prior  to  the  amendments 
made  by  this  document  (the  "existing 
regulations"),  the  partners  generally 
share  recourse  liabilities  of  the 
partnership  in  accordance  with  the 
ratios  in  which  the  partners  share 
partnership  losses,  while  the  partners 
share  nom^course  liabilities  of  the 
partnership  in  accordance  with  the 
ratios  in  which  they  share  partnership 
profits.  The  existing  regulations  define  a 
nonrecourse  liability  as  any  liability 
with  respect  to  which  "none  of  the 
partners  have  any  personal  liability." 
In  Raphan  v.  United  States,  3  CI.  Ct. 
457  (1983),  rev'd.  759  F.  2d  879  (Fed.  Cir. 
1985),  the  United  States  Claims  Court 
held  that  a  guarantee  by  a  general 
partner  of  an  otherwise  nonrecourse 
debt  of  the  partnership  did  not  require 
the  partner  to  be  treated  as  personally 
liable  for  that  debt  The  Tax  Reform  Act 
of  1984  (the  "1984  Act")  specifically 
provided  that  the  decision  in  Raphan  is 
not  to  be  followed  in  applying  section 
752  and  the  regulations  thereimder.  In 
addition.  Congress  directed  Treasury  to 
revise  and  update  its  regulations  under 
section  752  to  take  account  of  current 
commercial  practices  and  arrangements, 
such  as  assumptions,  guarantees,  and 
indemnities.  See  section  79(b)  of  the 
1884  Act;  see  also  H.R.  Rep.  No.  861. 
geth  Cong.,  2d  Bess.  869  (1984).  The 
legislative  history  indicated  that  the 
revisions  to  the  section  752  regulations 
should  be  based  on  the  manner  in  which 
the  partners,  and  persons  related  to  the 
partners,  share  the  economic  risk  of  loss 
for  a  partnership  liability  (other  than  a 
bona  fide  nonrecourse  Uability).  H.R. 
Rep.  No.  861, 98th  Cong..  2d  Bess.  869 
(1984). 

In  accordance  with  the  legislative 
history  of  the  1984  Act,  the  temporary 
regulations  imder  section  752  employ  an 
economic  risk  of  loss  analysis  (1)  to 
determine  whether  a  partnership 
liability  is  a  recourse  or  nonrecoiu^e 
liability,  and  (2)  to  determine  the 
partners'  shares  of  any  recoiu^e  liability 
of  the  partnership.  In  recognition  of  the 
diversity  of  ciurent  lending  practices 
and  financing  techniques,  the  temporary 
regulations  have  been  designed  to  take 
account  of  the  wide  variety  of 
commercial  practices  by  which  the 
partners  may  share  the  economic  risk  of 
loss  for  a  partnership  liability,  including 


guarantees,  assumptions  and 
indemnities. 

Sharing  Recourse  Liabilities — Economic 
Risk  of  Loss 

Under  the  temporary  regulation,  a 
partnership  liability  is  a  recourse 
Uabihty  to  the  extent  that  any  partner 
bears  the  economic  risk  of  loss  for  that 
liability,  and  a  partner's  share  of  any 
recourse  Uability  of  the  partnership 
equals  the  portion,  if  any,  of  the 
economic  risk  of  loss  for  such  liability 
that  is  borne  by  such  partner.  Generally, 
a  partner  bears  the  economic  risk  of  loss 
for  a  partnership  liability  to  the  extent 
that  the  partner  (or  a  person  related  to 
the  partner)  would  be  obligated  to  make 
a  payment  to  the  creditor  or  a 
contribution  to  the  partnership  with 
respect  to  a  partnership  liability  (and 
would  not  be  entitled  to  be  reimbursed 
for  such  payment  or  contribution  by 
another  partner,  a  person  related  to 
another  partner,  or  the  partnership)  if  (1) 
all  of  the  partnership's  assets  (including 
money)  were  worthless,  (2)  all  of  the 
partnership's  liabihties  were  due  and 
payable  in  full  (3)  the  partnership 
disposed  of  all  of  its  assets  in  a  hilly 
taxable  transaction  for  no  consideration 
(other  than  relief  bom  certain 
liabilities},  and  (4)  the  partnership 
allocated  its  items  of  income,  gain,  loss, 
deduction,  and  credit  for  the  year  among 
the  partners  and  Uquidated  the  partners' 
interests  in  the  partnership.  The 
temporary  regulations  provide  that  a 
person  is  related  to  a  partner  if  such 
person  and  the  partner  bear  a 
relationship  to  each  other  that  is 
specified  in  section  2e7(b)  or  707(b)(1). 
with  the  following  modifications:  (1)  "80 
percent  or  more"  is  substituted  for 
"more  than  50  percent"  each  place  it 
appears  in  those  sections;  (2)  brothers 
and  sisters  are  excluded  from  the 
members  of  a  person's  family;  and  (3) 
section  267(f)(1)(A)  is  disregarded. 

Under  the  approach  taken  by  the 
temporary  regulations,  a  partner  bears 
the  economic  risk  of  loss  for  a 
partnership  liability  to  the  extent  that 
the  partner  (or  a  person  related  to  the 
partner)  would  bear  the  economic 
burden  of  discharging  the  obligation 
represented  by  that  liability  if  the 
partnership  were  unable  to  do  so.  For 
example,  equal  partners  in  a  general 
partnership  will  share  the  economic  risk 
of  loss  for  any  partnership  recourse  debt 
equally  because  they  will  share  any 
economic  burden  corresponding  to  that 
debt  equally.  Similarly,  in  the  case  of  a 
limited  partnership,  a  limited  partner 
generally  will  not  bear  the  economic  risk 
of  loss  for  any  partnership  Uability 
because  a  limited  partner  generally  has 
no  obligation  to  contribute  additional 


capital  to  the  partnership.  However,  if  a 
partner  (or  a  person  related  to  the 
partner)— whether  such  partner  is  a 
limited  partner  or  a  general  partner — 
could  be  required  to  make  a  payment  to 
a  creditor  or  a  contribution  to  the 
partnership  in  order  to  discharge  a 
partnership  Uability,  the  partner  may  be 
considered  to  beetr  the  economic  risk  of 
loss  for  such  UabiUty. 

Thus,  the  determination  of  whether  a 
partner  bears  the  economic  risk  of  loss 
for  a  partnership  liability  takes  into 
account  the  manner  in  which  the 
partners  have  agreed  to  share  economic 
losses  relating  to  the  UabiUties  of  die 
partnership  under  all  the  arrangements 
among  the  partners,  persons  related  to 
the  partners,  and  the  partnership.  For 
example,  even  though  a  partnership 
creditor  may  be  entitled  to  seek 
repayment  only  &t>m  the  general  partner 
of  a  limited  partnership,  the  limited 
partners,  and  not  the  general  partner, 
may  bear  the  economic  risk  of  loss  for 
the  UabiUty  to  the  extent  that  the  limited 
partners  are  obligated  under  the 
partnership  agreement  or  otherwise  to 
discharge  the  partnership's  obligation  to 
the  creditor.  Also,  if  the  partnership 
maintains  capital  accounts  for  its 
partners  in  accordance  with  §  1.704- 
l(b)(2)(iv]  and  the  partners  are  obligated 
to  restore  any  deficit  balances  in  their 
capital  accounts  (as  set  forth  in  S  1-704- 
l(b)(2)(u)(J)),  the  manner  in  which  the 
partners  will  share  the  economic  risk  of 
loss  for  any  partnership  UabiUty  will  be 
affected  by  their  capital  account 
balances. 

In  determining  the  amount  of  any 
obUgation  of  a  partner  to  make  a 
payment  to  a  creditor  or  a  contribution 
to  the  partnership  with  respect  to  a 
partnership  liability,  the  temporary 
regulations  reduce  the  partner's 
obligation  by  the  amount  of  any 
reimbursement  that  the  partner  would 
be  entitled  to  receive  bom  another 
partner,  a  person  related  to  another 
partner,  or  the  partnership.  The  Service 
is  continuing  to  study  whether  a  right  to 
be  reimbursed  for  a  payment  or 
contribution  by  an  unrelated  person 
[e.g.,  pursuant  to  an  indemnification 
agreement  from  a  third  party)  should  be 
taken  into  account  in  the  same  manner 
and  solicits  comment  on  this  issue. 

The  temporary  regulations  also 
include  the  following  special  rules 
regarding  the  determination  of  whether 
a  partner  bears  the  economic  risk  of  loss 
for  a  partnership  liability: 

(1)  A  partner  who  contributes  (or 
otherwise  provides)  property  to  the 
partnership  that  is  used  solely  as 
security  for  a  partnership  liability  will 
bear  the  economic  risk  of  loss  for  the 


partnership  liability  (to  the  extent  of  the 
value  of  such  property). 

(2)  A  partner  who  does  not  have  a 
direct  obligation  to  make  a  payment  to  a 
creditor  or  a  contribution  to  the 
partnership  with  respect  to  a 
partnership  liabiUty  may  be  considered 
to  bear  the  economic  risk  of  loss  for  the 
UabiUty  if  the  partner  imdertakes  other 
obligations  that  are  tantamount  to 
guaranteeing  the  obUgation. 

(3)  A  partner  who  (directly  or 
indirectly)  guarantees  the  payment  of 
interest  on  an  otherwise  nonrecourse 
UabiUty  will,  in  certain  circumstances, 
be  considered  to  bear  the  economic  risk 
of  loss  for  the  liabiUty. 

In  addition,  the  temporary  regulations 
provide  that  if  a  partner  (or  a  person 
related  to  the  partner)  makes  a 
nonrecourse  loan  to  the  partnership, 
such  partner  shaU  be  considered  to  bear 
the  economic  risk  of  loss  for  that 
liability  unless  (1)  the  partner's  interest 
(including  the  interest  of  any  person 
related  to  such  partner)  in  each  item  of 
partnership  income,  gain,  loss, 
deduction,  or  credit  is  10  percent  or  less, 
and  (2)  the  loan  constitutes  qualified 
nonrecourse  financing  within  the 
meaning  of  section  465(b)(6). 

Hie  economic  risk  of  loss  analysis 
employed  in  the  temporary  regulations 
generally  corresponds  to,  and  further 
develops,  the  economic  risk  of  loss 
analysis  employed  in  the  regulations 
under  section  704(b).  The  coordination 
of  these  two  sections  reflects  the  fact 
that  one  of  the  principal  purposes  for 
including  partnership  UabiUties  in  the 
bases  of  the  partners'  interests  in  the 
partnership  is  to  support  the  deductions 
that  wiU  be  claimed  by  the  partners  for 
the  items  attributable  to  those  UabiUties. 

The  allocation  of  partnership 
Uabilities  among  the  partners  serves  to 
equalize  the  partnership's  basis  in  its 
assets  ("inside  basis")  with  the  partners' 
bases  in  their  partnership  interests 
("outside  basis").  The  provision  of 
additional  basis  to  a  ptartner  for  the 
partner's  partnership  interest  will  permit 
the  partner  to  receive  distributions  of 
the  proceeds  of  partnership  Uabilities 
without  recognizing  gain  under  section 
731,  and  to  take  deductions  attributable 
to  partnership  liabilities  without 
limitation  under  section  704(d)  (which 
limits  the  losses  that  a  partner  may 
claim  to  the  basis  of  the  partner's 
interest  in  the  partnership).  By 
equalizing  inside  and  outside  basis, 
section  752  simulates  the  tax 
consequences  that  the  partners  would 
realize  if  they  owned  undivided 
interests  in  the  partnership's  assets, 
thereby  treating  the  partnership  as  an 
aggregate  of  its  partners.  Of  course,  this 
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goal  can  only  be  achieved  if  the  partners 
that  are  allocated  the  deductions 
attributable  to  a  partnership  liability  are 
allocated  the  basis  for  that  liability. 

Accordingly,  the  coordination  or  the 
economic  risk  of  loss  analysis  employed 
in  sections  704(b)  and  752  generally 
reqiiires  that  the  basis  for  a  piutnership 
liability  be  allocated  to  the  partner  that 
will  be  allocated  the  deductions 
attributable  of  that  liabiUty.  Since  the 
economic  risk  of  loss  analysis  employed 
under  section  752  applies  without  regard 
to  whether  the  partnership  satisfies  the 
substantial  economic  effect  safe  harbor 
set  forth  in  S  1.704-l(b)(2).  the 
temporary  regulations  provide 
additional  guidance  on  the 
determination  of  the  partners'  interests 
in  the  partnership  imder  section  704(b). 
See  i  1.704-l(b)(3). 

Taxpayers  should  draw  no  inferences 
firom  the  economic  risk  of  loss  analysis 
employed  by  the  temporary  regulations 
under  section  752  regarding  the 
application  of  section  465. 

Sharing  Nonrecourse  Liabilities 

If  no  partner  bears  the  economic  risk 
of  loss  for  a  partnership  Uability,  the 
liability  is  a  nonrecoxu^e  hability  of  the 
partnership.  The  legislative  history  of 
the  1984  Act  indicates  that  Congress  did 
not  expect  the  revisions  to  the 
regulations  under  section  752  to  make 
major  changes  in  the  manner  in  which 
the  partners  share  nonrecourse 
liabilities.  alUiough  the  regulations  could 
attempt  to  provide  more  certainty  than 
presently  exists.  H.R.  Rep.  No.  861.  98th 
Cong.,  2d  Sess.  869  (1984). 

Under  the  temporary  regulations,  as  in 
the  existing  regulations,  the  partners 
generally  share  nonrecourse  Uabilities  in 
accordance  with  their  interests  in 
partnership  profits.  The  temporary 
regulations  do,  however,  require  that  the 
nonrecourse  liabilities  of  a  partnership 
be  allocated  among  the  partners  first  to 
reflect  the  partners'  shares  of  (1)  any 
partnership  minimum  gain  (within  the 
meaning  of  5  1.704-lT(b)(4)(iv)(/).  and 
(2)  any  tax  gain  that  would  be  allocated 
to  the  partners  under  section  704(c)  (or 
in  the  same  maimer  as  under  section 
704(c)  to  reflect  a  revaluation  of 
partnership  property  under  S  1.704- 
l(b)(2)(iv)  (/)  or  (r))  if  the  partnership 
disposed  of  (in  a  taxable  transaction)  all 
partnership  property  subject  to  one  or 
more  nonrecourse  liabiUties  of  the 
partnership  in  full  satisfaction  of  such 
liabilities  and  for  no  other  consideration 
("section  704(c)  minimum  gain").  To  the 
extent  that  partnership  nom^course 
liabilities  exceed  the  portion  of  such 
liabilities  allocated  to  the  partners  in  the 
manner  described  in  the  preceding 
sentence,  such  excess  nonrecourse 


liabilities  are  aUocated  among  the 
partners  in  accordance  with  the  general 
rule,  that  is,  in  proportion  to  the 
partners'  interest  in  partnership  profits. 
For  this  purpose,  the  partnership 
agreement  may  specify  the  partners' 
interests  in  partnership  profits  as  long 
as  the  interests  so  specified  are 
reasonably  consistent  with  allocations 
(whidi  have  substantial  economic 
effect)  of  some  significant  item  of 
partnership  income  or  gain  among  the 
partners.  In  any  case  in  which  all  items 
of  partnership  income,  gain,  loss,  and 
deduction  are  allocated  equally  between 
the  partners,  they  will  share  the 
nonrecourse  liabilities  of  the  partnership 
equally  (unless  there  is  section  704(c) 
pTi'niiniiTn  gain]  because  they  will  share 
partnership  profits  tmd  partiiership 
minimum  gain  equally. 

The  allocation  of  nonrecourse 
liabilities  among  the  partners  in 
accordtmce  with  their  shares  of 
partnership  minimum  gain  and  section 
704(c)  minimum  gain  coordinates  the 
treatment  of  nonrecourse  liabilities 
under  section  752  with  the  treatment  of 
nonrecourse  liabilities  imder  the  section 
704(b)  regulations.  As  in  the  case  of 
recourse  liabilities,  this  reflects  the  fact 
that  one  of  the  principal  purposes  for 
including  partnership  liabilities  in  the 
bases  of  the  partners'  interests  in  the 
partnership  is  to  support  the  deductions 
that  will  be  claimed  by  the  partners  for 
the  items  attributable  to  those  liabilities. 
The  modifications  made  by  the 
temporary  regulations  to  the  rules 
governing  the  allocation  of  nonrecourse 
Uabilities  have  also  been  designed  (1)  to 
reflect  more  accurately  the  manner  in 
which  the  partners  will  share  the 
partnership  income  that  is  used  to 
discharge  noiu^course  liabilities,  and  (2) 
to  provide  more  certainty  regarding  the 
application  of  section  752  to 
nonrecourse  debt. 

Amendments  to  Rules  Governing  the 
Allocation  of  Deductions  Attributable  to 
Nonrecourse  Debt  Under  Section  704(b) 

This  document  amends  and  restates 
as  new  temporary  regulation  S  1.704-lT 
the  rules  governing  the  allocation  of 
deductions  attributable  to  nonrecourse 
debt  (the  "nonrecourse  debt 
regulations"),  and  makes  certain 
conforming  changes  to  the  existing 
regulations  under  section  704(b).  "ITie 
temporary  regulation  adopts  the  same 
definition  of  nonrecourse  liability  for 
piuposes  of  section  704(b)  as  is  included 
in  the  temporary  regulations  under 
section  752.  In  so  doing,  the  regulation 
determines  whether  a  partner  bears  the 
economic  risk  of  loss  for  an  otherwise 
noiurecourse  liability  in  accordance  with 
the  temporary  regulations  under  section 


752.  Among  other  consequences,  the 
temporary  regulation  thereby  extends 
the  special  rules  under  section  704(b) 
applicable  to  nonrecourse  loans  for 
which  a  partner  bears  the  economic  risk 
of  loss  to  nonrecourse  loans  for  which  a 
person  related  to  a  partner  bears  the 
economic  risk  of  loss. 

The  temporary  regulation  also 
modifies  the  treatment  of  partnership 
minimum  gain  by  requiring  that  items  of 
income  and  gain  be  allocated  to  the 
partners  at  any  time  there  is  a  net 
decrease  in  partnership  minimum  gain 
allocable  to  the  disposition  of 
partnership  property  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
partnership.  In  contrast  to  the  rule  in  the 
existing  regulations,  the  minimum  gain 
chargeback  set  forth  in  the  temporary 
regulation  is  mandatory — that  is,  the 
rule  applies  whether  or  not  the 
partnership  agreement  includes  a 
minimum  gain  chargeback  provision  or  a 
deficit  restoration  obligation.  The 
modifications  to  the  minimum  gain 
chargeback  rules  are  considered 
necessary  to  take  account  of  the  fact 
that  an  allocation  of  minimum  gain  (like 
an  allocation  of  nonrecourse 
deductions)  cannot  have  economic 
effect  because  no  partner  can  receive  an 
economic  benefit  corresponding  to  such 
gain. 

In  addition,  the  Service  has  received 
comments  recommending,  among  other 
things,  that  (1)  the  partners'  shares  of 
partnership  minimum  gain  take  into 
account  distributions  of  proceeds  of 
nonrecourse  loans  to  the  extent  that 
such  nonrecourse  loans  have  caused  an 
increase  in  partnership  minimum  gain, 
(2)  the  Service  provide  additional 
guidance  on  the  appUcation  of  the 
nonrecourse  debt  regulations  to  tiered 
partnerships,  and  (3)  the  Service  provide 
additional  guidance  regarding  the  rules 
applicable  to  nonrecourse  loans  for 
which  a  partner  bears  the  economic  risk 
of  loss.  'The  amendments  made  by  this 
doounent  to  the  nonrecourse  debt 
regulations  adopt  provisions  responding 
to  these  comments. 

Thus,  under  the  temporary  regulation, 
minimum  gain  attributable  to  proceeds 
of  a  nonrecourse  borrowing  that  are 
distributed  to  the  partners  is  allocated 
to  the  partners  who  received  those 
distributions.  With  respect  to  tiered 
partnerships,  the  temporary  regulation 
contains  rules  describing  how  increases 
and  decreases  in  the  partnership 
minimum  gain  of  the  lower-tier  (or 
subsidiary)  partnership  will  be  taken 
into  account  in  determining  the 
increases  and  decreases  in  the 
partnership  minimum  gain  of  the  uppei^ 
tier  (or  parent)  partnership.  These  rules 
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generally  are  designed  to  produce  the 
same  consequences  for  the  upper-tier 
partnership  as  would  have  resulted  if  it 
had  held  a  direct  interest  in  the  lower- 
tier  partnership's  assets  and  Uabilities. 

In  the  case  of  nonrecourse  loans  for 
which  a  partner  bears  the  economic  risk 
of  loss  ("partner  nonrecourse  debts"), 
the  temporary  regulation  includes  a 
series  of  rules  clarifying  the  treatment  of 
such  loans.  In  general,  any  item  of  loss, 
deduction,  or  section  705(a)(2)(B) 
expenditmre  that  is  attributable  to  a 
partner  nonrecourse  debt  (as 
determined  under  rules  similar  to  those 
governing  nonrecouree  deductions)  must 
be  allocated  to  the  partner  who  bears 
the  economic  risk  of  loss  for  that  debt 
Correspondingly,  any  decrease  in  the 
minimum  gain  attributable  to  a  partner 
nonrecourse  debt  may  require  items  of 
income  and  gain  to  be  allocated  to  the 
lending  partner  in  accordance  with  rules 
similar  to  the  general  nonrecourse 
liability  minimum  gain  chargeback  rules. 

The  Service  is  continuing  to  consider 
other  comments  submitted  on  the 
nonrecourse  debt  regulations  and 
solicits  comment  on  the  appropriateness 
of  the  amendments  to  those  regulations 
made  by  this  document  and  the  need  for 
additional  changes.   . 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  A  general  notice  of 
proposed  rulemaking  is  not  required  by 
5  U.S.C.  553  for  interpretative 
regulations.  Therefore,  these  rules  do 
not  constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  and  a  Regulatory  Flexibility 
Analysis  is  not  required. 

List  of  Subjects 

26  cm  1.701-1  through  1.771-1 

Income  taxes.  Partnerships. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNINQ  AFTER 
DECEMBER  31, 1986 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

91.7S2-1    [Ramovad] 

Par.  2.  Section  1.752-1  is  removed 


Par.  3.  Sections  1.752-OT,  1.752-lT,  1.752- 
2T,  1.752-3T,  and  1.752-4T  are  added  in  the 
appropriate  place  to  read  as  follows: 

S  1.752-OT    Tabia  of  contants  (temporary). 

This  section  lists  the  captions  that  appear 
in  the  temporary  regulations  under  section 
752. 

91.752-1T    Traatmant  Of  partnership 
liabUiUas— Ganeral  rules  (tamporary). 

(a)  General  principles. 

(1)  Recourse  liabilities. 

(2)  Nonrecourse  liabilities. 

(b)  Increase  in  partner's  share  of  liabilities. 

(c)  Decrease  in  partner's  share  of  liabilities. 

(d)  Partner's  share  of  recourse  liabilities. 

(1)  In  general. 

(2)  Recourse  liability  deHned. 

(3)  Economic  risk  of  loss, 
(ij  In  general. 

(ii)  Obligation  to  make  payment  or 
contribution  in  connection  with  constructive 
liquidation. 

(A)  Obligation  to  make  net  payment  to 
creditor  or  other  person  with  respect  to 
partnership  liability. 

(7)  In  general. 

[2)  Obligation  to  make  payment, 
(j]  In  general. 

[ii]  Providing  money  or  other  property  for 
Use  as  security  for  partnership  liability. 

(B)  Obligation  to  make  net  contribution 
with  respect  to  partnership  hability. 

(7)  In  general. 

(2)  Obligation  to  contribute. 

(3)  Net  contribution  defined. 

(4)  Outstanding  partnership  indebtedness 
with  respect  to  partnership  liability. 

(/]  In  general. 

[ii]  Liability  for  which  creditor's  right  to 
repayment  is  limited. 

(C)  Reimbursement 

(D)  ObUgations  recognized  for  purposes  of 
this  paragraph  (d](3]. 

(7)  In  general. 
[2]  Deemed  satisfaction. 
(3)  Exception  where  plan  to  circumvent  or 
avoid  obligation  exists. 

(E)  Time  of  satisfaction. 
(7)  In  general. 

[2]  Obligations  that  are  not  required  to  be 
satisfied  within  prescribed  time  period. 

[i]  In  general. 

{ii]  Value  of  obligation. 

(3]  Liquidation  of  partner's  interest. 

(/)  In  general. 

[ii]  Delayed  hquidations. 

(//;]  Partnership  liquidation  defined. 

[4]  Satisfaction  of  obligation  with 
promissory  note. 

[S]  Obligations  imposed  by  law. 

(F)  Obligations  limited  to  value  of  property. 
(7)  In  general. 

[2]  Partnership  interests. 
[3]  Promissory  notes. 

(G)  Meaning  of  certain  terms, 
(iii)  Constructive  hquidation. 

(A)  In  general. 

(B)  Partnership  assets. 

(iv)  Arrangements  tantamount  to  a 
guarantee. 

(v)  Nonrecourse  debt  with  respect  to  which 
a  partner  has  assiuned  an  obligation  to  pay 
interest. 

(A)  In  general. 


(B)  Present  vahie. 

(vi)  Tiered  partnerships. 

(vii)  De  minimis  rule. 

(e)  Partner's  share  of  nonrecourse 
liabilities. 

(1)  In  generaL 

(2)  Nonrecourse  Uability  defined. 

(3)  Meaning  of  certain  terms. 

(i)  Partner's  share  of  partnership  minimum 
gain. 

(ii)  Partner's  proportionate  share  of  excess 
nonrecourse  Uabilities. 

(A)  In  general. 

(B)  Excess  nonrecourse  liabiUUes. 

(C)  Interest  in  partnership  profits. 

(f)  Assumption  of  habiUty. 

(1)  In  general. 

(2)  Effect  of  assumption. 

(i)  Assumption  by  partnership, 
(ii)  Assumption  by  partner. 

(g)  Liability  defined, 
(h)  Related  person. 
(1)  In  general. 

(2]  Modifications  to  sections  287(b}  and 
707(b)(1). 

(3)  Person  related  to  more  than  one  partner, 
(i)  In  general. 

(ii)  Percentage  of  related  ownership. 

(4)  Related  partners, 
(i)  [Reserved.] 

(j)  Special  rules. 

(1)  Tiered  partnerships. 

(2)  liabiliUes  which  are  part  recourse  and 
part  nonrecourse. 

(3)  Increase  and  decrease  in  share  of 
Uabilities  resulting  fixjm  same  transaction. 

(4)  Time  of  determination. 

(5)  Limitation, 
(k)  Examples. 

§1.752-2T    Uabilities  to  whidi  contributed 
or  distrttMitad  property  Is  8ut>iact 
(temporary). 

(a)  In  general. 

(b)  Examples. 

§  1.752-3T    Sale  or  exctiange  of 
partnership  interest  (temporary). 

§  1.752-4T    Effective  dates  and  transition 
rules  (temporary). 

(a)  In  general. 

(b)  Partner  loans  and  guarantees. 

(c)  Election. 

(d)  Coordination  with  amendments  to 
section  704(b)  regulations. 

(e)  Cross  reference. 

§  1.752-1T    Treatment  of  parinarship 
liabilities— General  rules  (temporary). 

(a)  General  principles.  Under  section 
752,  a  partner's  share  of  the  liabilities  of 
the  partnership  is  reflected  in  the 
adjusted  basis  of  the  partner's  interest 
in  the  partnership  by  treating  any 
increase  in  the  partner's  share  of  those 
liabilities  as  a  contribution  of  money  to 
the  partnership  by  the  partner  and  any 
decrease  in  the  partner's  share  of  those 
liabilities  as  a  distribution  of  money  to 
the  partner  by  the  partnership.  Section 
752  also  treats  the  assumption  of  a 
partnership  liability  by  a  partner  as  a 
contribution  of  cash  by  the  partner,  and 
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the  assumption  of  a  partner's  liability  by 
the  partnership  as  a  distribution  of  cash 
to  the  partner.  This  section  provides 
general  rules  governing  the  application 
of  section  752,  including  rules  for 
determining  a  partner's  share  of  the 
liabilities  of  the  partnership.  See 
paragraph  (g)  of  this  section  for  the 
definition  of  liability.  The  determination 
of  a  partner's  share  of  a  partnership 
liability  under  the  rules  of  this  section 
depends  on  whether  that  Uability  is  a 
recourse  or  nonrecourse  Uability. 

(1)  Recourse  liabilities,  (i)  Under  this 
section,  a  partnership  liability  is  a 
recourse  liabiUty  to  the  extent  that  any 
partner  bears  the  economic  risk  of  loss 
for  that  liabihty.  and  a  partner's  share  of 
any  recourse  Uability  of  the  partnership 
equals  the  portion,  if  any,  of  the 
economic  risk  of  loss  for  such  Uability 
that  is  borne  by  such  partner.  See 
paragraph  (d)  (1)  and  (2)  of  this  section 
for  rules  relating  to  recourse  liabilities  of 
a  partnership  and  paragraph  (d)(3)  of 
this  section  for  the  meaning  of  economic 
risk  of  loss. 

(u)  GeneraUy.  a  partner  bears  the 
economic  risk  of  loss  for  a  partnership 
Uability  to  the  extent  that  the  partner  (or 
person  related  to  the  partner]  would  be 
obligated  to  make  a  payment  to  the 
creditor  or  a  contribution  to  the 
partnership  with  respect  to  a 
partnership  UabiUty  (and  would  not  be 
entitled  to  be  reimbursed  for  such 
contribution  or  payment  by  another 
partner,  a  person  related  to  another 
partner,  or  the  partnership)  if  aU  of  the 
partnership's  liabilities  were  due  and 
payable  in  full,  aU  of  the  partnership's 
assets  (including  money]  were 
worthless,  the  partnership  disposed  of 
all  of  its  assets  in  a  fully  taxable 
transaction  for  no  consideration  (other 
than  reUef  from  certain  liabiUties),  and 
the  partnership  allocated  its  items  of 
income,  gain,  loss,  deduction,  and  credit 
for  the  year  among  the  partners  and 
liquidated  the  partners'  interests  in  the 
partnership.  See  paragraph  (d){3)(iii)  of 
this  section  (relating  to  the  meaning  of 
the  term  "constructive  Uquidation")  for 
the  events  that  are  deemed  to  occur  for 
purposes  of  determining  whether  a 
partner  bears  the  economic  risk  of  loss 
for  a  partnership  liability,  paragraph 
(d)(3)  (iv),  (v),  (vi).  and  (vii)  for  special 
rules  relating  to  the  definition  of 
economic  risk  of  loss,  and  ptu'agraph  (h) 
of  this  section  for  the  definition  of 
related  person. 

(iii)  Under  this  approach,  a  partner 
bears  the  economic  risk  of  loss  for  a 
partnership  liability  to  the  extent  that 
the  partner  (or  a  person  related  to  tlie 
partner)  would  bear  the  economic 
burden  of  discharging  the  obligation 


represented  by  that  UabUity  if  the 
partnership  were  unable  to  do  so.  For 
example,  equal  partners  in  a  general 
partnership  wiU  share  the  economic  risk 
of  loss  for  any  partnership  recourse  debt 
equaUy  because  they  wiU  share  any 
economic  burden  corresponding  to  that 
debt  equally.  Similariy,  in  the  case  of  a 
limited  partnership,  a  limited  partner 
generaUy  wiU  not  bear  the  economic  risk 
of  loss  for  any  partnership  Uability 
because  a  limited  a  partner  generaUy 
has  no  obligation  to  contribute 
additional  capital  to  the  partnership. 
However,  if  a  partner  (or  a  person 
related  to  the  partner}— whether  such 
partner  is  a  limited  partner  or  a  general 
partner — could  be  required  to  make  a 
contribution  to  the  partnership  or  a 
payment  to  the  creditor  in  order  to 
discharge  a  partnership  Uability  (or  to 
reimburse  another  partner  (or  a  person 
related  to  another  partner)  for  any  such 
contribution  or  payment),  the  partner 
may  be  considered  to  bear  the  economic 
risk  of  loss  for  such  UabiUty  under 
paragraph  (d)(3)  of  this  sectioiL  Thus, 
the  determination  of  whether  a  partner 
bears  the  economic  risk  of  loss  for  a 
partnership  UabiUty  takes  into  account 
the  manner  in  which  the  partners  have 
agreed  to  share  economic  losses  relating 
to  the  Uabilities  of  the  partnership  under 
all  the  arrangements  among  the 
partners,  persons  related  to  the  partners, 
and  the  partnership.  For  example,  even 
though  a  partnership  creditor  may  be 
entitled  to  seek  repayment  only  from  the 
general  partner  of  a  limited  partnership, 
the  limited  partners,  and  not  the  general 
partner,  may  bear  the  economic  risk  of 
loss  for  the  UabiUty  to  the  extent  that 
the  limited  partners  are  obligated  under 
the  partnership  agreement  or  otherwise 
to  discharge  the  partnership's  obligation 
to  the  crec^tor.  Also,  if  the  partnership 
maintains  capital  accounts  for  its 
partners  in  accordance  with  S  1-704- 
l(b)(2)(iv)  and  the  partners  are  obligated 
to  restore  any  deficit  balances  in  their 
capital  accounts  (as  set  forth  in  §  1.704- 
l(b)(2)(ii)(5)),  the  manner  in  which  the 
partners  will  share  the  economic  risk  of 
loss  for  any  partnership  UabiUty  will  be 
affected  by  Uieir  capital  account 
balances. 

(iv)  The  economic  risk  of  loss  analysis 
employed  in  this  section  generaUy 
corresponds  to,  and  further  develops  the 
economic  risk  of  loss  analysis  employed 
in  the  regulations  under  section  704(b). 
The  coordination  of  these  two  sections 
reflects  the  fact  that  one  of  the  principal 
purposes  for  including  partnership 
liabiUties  in  the  bases  of  the  partners' 
interests  in  the  partnership  is  to  support 
the  deductions  that  wiU  be  claimed  by 


the  partners  for  the  items  attributable  to 
those  UabiUties. 

(2)  Nonrecourse  liabilities,  (i)  If  no 
partner  bears  the  economic  risk  of  loss 
for  a  partnership  UabilUy,  the  UabiUty  is 
a  nonrecourse  UabiUty  of  the 
partnership.  See  paragraph  (e)  of  this 
section  for  rules  relating  to  nonrecourse 
UabiUties  of  a  partnership.  Under  this 
section,  the  partners  generaUy  share 
nonrecourse  UabiUties  in  accordance 
with  their  interests  in  partnership 
profits.  This  section  does,  however, 
require  that  the  nonrecourse  liabilities  of 
a  partnership  be  allocated  among  the 
partners  first  to  reflect  the  partners' 
shares  of  any  partnership  minimum  gain 
(within  the  meaning  of  %  1.704- 
lT(b)(4)(iv)(/))  and  any  tax  gain  that 
would  be  aUocated  to  the  partners  under 
section  704(c)  (or  in  the  same  manner  as 
imder  section  704(c)  to  reflect  a 
revaluation  of  partnership  property 
under  S  1.704-l(b)(2)(iv)  (/)  or  (r))  if  the 
partnership  disposed  of  (in  a  taxable 
transaction)  aU  partnership  property 
subject  to  one  or  more  nonrecourse 
UabUities  of  the  partnership  in  fuU 
satisfaction  of  such  liabilities  and  for  no 
other  consideration  ("section  704(c) 
minimum  gain").  To  the  extent  that 
partnership  nonrecourse  liabiUties 
exceed  the  portion  of  such  UabiUties 
allocated  to  the  partners  in  the  manner 
described  in  the  preceding  sentence, 
such  excess  nonrecourse  UabiUties  are 
allocated  among  the  partners  in 
accordance  with  the  general  rule,  that  is, 
in  proportion  to  the  partners'  interests  in 
partnership  profits.  For  this  purpose,  the 
partnership  agreement  may  specify  the 
partners'  interests  in  partnership  profits 
as  long  as  the  interests  so  specified  are 
reasonably  consistent  with  aUocations 
(which  have  substantial  economic 
effect)  of  some  significant  item  of 
partnership  income  or  gain  among  the 
partners.  In  any  case  in  which  all  items 
of  partnership  income,  gain,  loss,  and 
deduction  are  allocated  equally  among 
the  partners,  they  will  share  the 
nonrecourse  liabilities  of  the  partnership 
equally  (unless  there  is  section  704(c) 
minimum  gain)  because  they  will  share 
partnership  profits  and  partnership 
minimum  gain  equally. 

(ii)  The  allocation  of  nonrecourse 
liabilities  among  the  partners  in 
accordance  with  their  shares  of 
partnership  minimum  gain  and  section 
r04(c)  minimum  gain  coordinates  the 
treatment  of  nonrecourse  liabilities 
under  this  section  with  the  treatment  of 
nonrecourse  Uabilities  under  the  section 
704(b]  regulations.  As  in  the  case  of 
recourse  liabilities,  this  reflects  the  fact 
that  one  of  the  principal  purposes  for 
including  partnership  liabiUties  in  the 


bases  of  the  partners'  interests  in  the 
partnership  is  to  support  the  deductions 
that  wiU  be  claimed  by  the  partners  for 
the  items  attributable  to  those  UabiUties. 
(Ui)  The  foUowing  example  iUustrates 
the  appUcation  of  the  rules  of  this 
section  to  nonrecourse  UabiUties: 

Example.  The  AB  partnership  purchases 
depreciable  property  for  a  Sl.OOO  nonrecourse 
purchase  money  note  ttiat  is  a  nonrecourse 
liability  under  the  rules  of  this  section. 
Assume  that  this  is  the  only  nonrecourse 
liability  of  the  partnership,  and  that  no 
principal  payments  are  due  on  the  purchase 
money  note  for  a  year.  The  partnership 
agreement  allocates  all  depreciation 
deductions  for  such  property  to  A.  In 
addition,  the  partnership  agreement  provides 
that,  for  purposes  of  ailocating  the 
nonrecourse  liability  l>etween  the  partners 
under  the  rules  of  this  section,  the  partners' 
interests  in  partnership  profits  shall  equal  SO 
percent  each,  which  is  reasonably  consistent 
with  aUocations  (which  have  substantial 
economic  eSect)  of  some  significant  item  of 
partnership  income  and  gain.  Immediately 
after  purchasing  the  depreciable  property,  the 
partners  share  the  nonrecourse  liability 
equally  because  they  are  treated  as  though 
they  have  equal  interests  in  partnership 
profito.  Under  paragraph  (b)  of  this  section,  A 
and  B  are  each  treated  as  if  they  contributed 
$500  to  the  partnership  to  reflect  each 
partner's  increase  in  his  or  her  share  of 
partnership  liabilities  (from  $0  to  $500).  The 
minimtim  gain  with  respect  to  an  item  of 
partnersh^  property  subject  to  a  nonrecourse 
UabiUty  equals  the  amount  of  gain  that  would 
be  recognized  if  the  partnership  disposed  of 
the  property  in  full  satisfaction  of  the 
nonrecourse  liabihty  and  for  no  other 
consideration.  Therefore,  if  the  partnership 
claims  a  depreciation  deduction  of  $200  for 
the  depreciable  property  in  the  year  it 
acquires  that  property,  partnership  minimntn 
gain  for  the  year  will  increase  by  $200  (the 
excess  of  the  $1,000  nonrecourse  liabihty  over 
the  $800  adjusted  tax  basis  of  the  property). 
See  S  1.704-lT(b)(4)(iv)(c).  Assuming  that  the 
allocation  of  all  of  the  $200  depreciation 
deduction  to  A  is  valid  under  section  704  (b), 
A  wiU  have  a  $200  share  of  partnership 
minimum  gain  at  the  end  of  that  year  because 
the  depreciation  deduction  is  treated  as  a 
nonrecourse  deduction.  See  S  1.704- 
lT(b)(4)(iv)  (b)  and  (/).  Accordingly,  at  the 
end  of  that  year,  A  will  be  aUocated  $200  of 
the  nonrecourse  liability  to  match  A's  share 
of  partnership  minimum  gain  and  the 
remaining  $800  of  the  nonrecourse  liabihty 
wiU  be  allocated  equally  between  A  and  B 
($400  each].  As  a  result.  A's  share  of 
partnership  Uabilities  increases  by  $100  (from 
$500  to  $600)  and  B's  share  of  partnership 
liabilities  decreases  by  $100  (From  $500  to 
$400).  Consequently,  A  is  treated  under 
paragraph  (b)  of  this  section  as  if  A 
contributed  an  additional  $100  to  the 
partnership,  and  B  is  treated  under  paragraph 
(c)  of  this  section  as  if  B  received  a 
distribution  of  $100  from  the  partnership. 

(b)  Increase  in  partner's  share  of 
liabilities.  Any  increase  in  a  partner's 
share  of  the  UabiUties  of  the  partnership. 


or  any  increase  in  a  partner's  individual 
UabiUties  by  reason  of  the  partner's 
assumption  of  UabiUties  of  the 
partnership,  shaU  be  freated  as  a 
contribution  of  money  by  that  partner  to 
the  partnership.  See  example  (1)  of 
paragraph  (k)  of  this  section. 

(c)  Decrease  in  partner's  share  of 
liabilities.  Any  decrease  in  a  partner's 
share  of  the  liabiUties  of  the  partnership, 
or  any  decrease  in  a  partner's  individual 
UabUities  by  reason  of  the  assimiption 
by  the  partnership  of  the  individual 
liabiUties  of  such  partner,  shaU  be 
treated  as  a  distribution  of  money  by  the 
partnership  to  that  partner.  See  example 
(1)  of  paragraph  (k)  of  this  section. 

(d)  Partner's  share  of  recourse 
liabilities— i\)  In  general.  A  partner's 
share  of  the  recourse  UabiUties  of  the 
partnership  equals  that  portion  of  the 
recourse  Uabilities  of  the  partnership  for 
which  such  partner  bears  the  economic 
risk  of  loss  (within  the  meaning  of 
paragraph  (d)(3)  of  this  section). 

(2)  Recourse  liability  defined.  For 
purposes  of  this  section,  a  partnership 
liabiUty  is  a  recourse  Uability  of  the 
partnership  to  the  extent,  but  only  to  the 
extent,  that  one  or  more  partners  bear 
the  economic  risk  of  loss  (within  the 
meaning  of  paragraph  (d)(3)  of  this 
section)  for  such  UabiUty. 

(3)  Economic  risk  of  loss — (i)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph  (d)(3),  a  partner  bears  the 
economic  risk  of  loss  fcv  a  UabiUty  of 
the  partnership  at  any  time  to  the  extent, 
but  only  to  the  extent,  that  either— 

(A)  llie  partner  would  be  obUgated  to 
make — 

[1]  A  net  payment  to  a  creditor  or 
other  person  with  respect  to  such 
UabiUty;  or 

[2)  A  net  contribution  to  the 
partnership  with  respect  to  such 
liability; 

if  the  partnership  constructively 
Uquidated  (within  the  meaning  of 
paragraph  {d)(3)(iU)  of  this  section)  at 
that  time;  or 

(B)  The  partner  (or  a  person  related  to 
such  partner)  is  the  creditor  with  respect 
to  such  Uability  [i.e.,  the  UabiUty 
represents  a  debt  owed  to  such  partner 
or  related  person)  and,  but  for  this 
paragraph  (d)(3j(i)(B),  such  liabiUty 
would  be  a  nonrecourse  Uability  of  the 
partnership  (within  the  meaning  of 
paragraph  (e)(2)  of  this  section). 

See  examples  (3)  through  (18)  of 
paragraph  (k)  of  this  section.  See 
paragraph  (d)(3)(ii)  of  this  section  for 
rules  regarding  the  determination  of  a 
partner's  obligation  to  make  a  net 
payment  to  a  creditor  or  other  person  or 
a  net  contribution  to  the  partnership 
with  respect  to  a  partnership  liability. 
For  purposes  of  subdivision  (B)  of  this 


paragraph  (d)(3)(i),  if  a  Uability  of  the 
partnership  that  is  owed  to  a  partner  or 
a  person  related  to  a  partner  includes  or 
reflects  an  obligation  owed  to  another 
person  to  which  property  owned  by  the 
partnership  is  subject  (generaUy  known 
as  a  "wrapped  indebtedness"),  then 
such  other  person,  and  not  such  partner 
or  related  person,  shaU  be  treated  as  the 
person  to  whom  the  portion  of  the 
partnership  Uability  corresponding  to 
the  wrapped  indebtedness  is  owed.  See 
example  (19)  of  paragraph  (k)  of  this 
section.  If  the  aggregate  amount  of  tiie 
economic  risk  of  loss  that  aU  partners 
are  determined  to  bear  with  respect  to  a 
partnership  UabiUty  (or  portion  thereof) 
under  the  first  sentence  of  this 
paragraph  (d)(3)(i)  exceeds  Uie  amount 
of  such  liabiUty  (or  portion  thereof),  then 
the  economic  risk  of  loss  borne  by  each 
partner  with  respect  to  such  Uability 
shaU  equal  the  amount  determined  by 
multiplying  the  amount  of  such  UabiUty 
(or  portion  thereof)  by  the  fraction 
obtained  by  dividing  the  amount  of  the 
economic  risk  of  loss  that  such  partner 
is  determined  to  bear  with  respect  to 
that  UabiUty  (or  portion  thereof)  under 
the  first  sentence  of  this  paragraph 
(d)(3)(i)  by  the  sum  of  such  amounts  for 
aU  partners.  See  example  (9)(iv)  of 
paragraph  (k)  of  this  section. 

(u)  Obligation  to  make  payment  or 
contribution  in  connection  with 
constructive  liquidation — (A)  Obligation 
to  make  net  payment  to  creditor  or  other 
person  with  respect  to  partnership 
liability— [1]  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(3)(U),  the  net  payment  that  a  partner 
would  be  obUgated  to  make  to  a  creditor 
or  other  person  with  respect  to  a 
partnership  UabiUty  if  the  partnership 
constructively  Uquidated  (within  the 
meaning  of  paragraph  (d)(3)(iii)  of  this 
section)  equals  the  excess  (if  any)  of— 

[i)  The  sum  of  the  payments  that  such 
partner  and  any  persons  related  to  such 
partner  would  be  obligated  to  make  to  a 
creditor  or  other  person  with  respect  to 
such  Uability  at  the  time  of  such 
liquidation;  over 

[ii]  The  amoimt  of  any 
reimbursements  (M-ithin  the  meaning  of 
paragraph  (d)(3)(ii)(C)  of  this  section) 
that  such  partner  and  any  persons 
related  to  such  partner  would  be  entitled 
to  receive  with  respect  to  any  such 
payments. 

See  examples  (4),  (9)(iii),  (n).  (12)  (ii) 
and  (iii),  (14),  (17),  and  (18){ii)  of 
paragraph  (k)  of  this  section. 

(2)  Obligation  to  make  payment — [i) 
In  general.  For  purposes  of  this 
paragraph  (d)(3),  a  partner,  a  person 
related  to  a  partner,  or  the  partnership 
has  an  obligation  to  make  a  payment  to 
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a  creditor  w  other  person  «idthiieflp6Ct 
to  a  partnership  liability  at  «ny  time  to 
the  extant,  but  only  to  the  extent,  that 
Ae  partnerahip,  siich  partHer,  or  such 
related  person  is  obligated  (whether  by 
agreement  or  operation  of  law)  at  such 
time  to  make — 

(/4J  A  payment  to  the  creditor  in  fidl  or 
partial  satisfaction  of  sudi  liability;  or 

[B]  A  payment  to  another  partner,  a 
person  related  to  another  partner,  or  the 
partnership  with  respect  to  any  payment 
made  by  any  sndh  oflier  person  pursuant 
to  an  obligation  of  such  oflier  person  to 
make  a  payment  described  in 
subdivision  [A)  or  (^  of  this  paragraph 
(d)(3)fiittA)(^(/l. 

Any  obligation  of  a  partner  mat 
constitutes  an  obligation  to  make  a 
contribution  to  the  partnerahip  (within 
the  meaning  of  paragraph  (fl(3}piHB)(2) 
of  this  section]  shall  not  be  treated  as  an 
obligation  to  make  a  payment  to  a 
creator  or  ofher  person  with  respect  to 
a  partnership  VefbQity.  See  paragraph 
(d)(3)(n)(E)  of  this  section  for  rules 
regarding  the  time  in  which  an 
obhgation  to  make  a  payment  to  a 
cre(Stor  or  other  person  must  be 
satisfied. 

[ij]  Providing  money  or  other  property 
for  use  as  security  for  partnership 
liability.  For  :purposes  ^rf  this  paragraph 
{d)(3).if-  . 

[A]  A  partner  contributes  or  otherwise 
provides  money  or  other  pcsperty  (other 
than  a  pnumaaory  note  of  which  such 
partner  is  the  maker  that  is  not  readily 
tradeable  on  an  estarbhshed  securities 
market)  to  the  partnership;  and 

[B]  Such  money  or  other  property  is 
used  in  the  partnership's  activities 
solely  to  secure  the  payment  of  a 
partnership  Jiability; 

then  the  partnership's  obligation  to  use 
such  money  or  other  property  to 
discharge  such  habihty  shall  be  treated 
as  an  obligation  of  such  partner  to  make 
a  payment  to  a  creditor  or  other  person 
with  respect  to  that  liability.  For 
purposes  of  the  preceding  sentence, 
money  or  other  property  contributed  to 
the  partnership  that  is  described  in 
subdivision  (.^4)  of  this  paragraph 
(d)(3)(ii](A)(2](/;l  and  that  is  used  to 
secure  the  payment  of  a  partnership 
liability  is  presumed  to  be  used  in  the 
partnership's  activities  solely  to  secure 
the  payment  of  a  partnership  liability  if 
substantially  all  of  the  items  of  income, 
gain,  loss,  and  deduction  attributable  to 
such  money  or  other  property  are 
allocated  to  the  contributing  partner  and 
the  portion  of  such  items  aUocated  to 
the  contributing  partner  is  greater  than 
such  partner's  share  of  any  other 
significant  item  of  partnership  income, 
gain,  loss,  or  deduction.  In  addition,  if  a 
partner  contributes  or  othermse 


provides  money  or  4>th0r{ir(^>erty  telhe 
partoaEBhip  andlbe  partiwraUp'Uses 
such  money  or  other  prope^to  acquire 
other  property  that  isusedeolely  in  the 
paitnersbdp'sacthoties  tovecuie  the 
payment  el  a  partnership  Utility,  such 
other  property  ahaU  be  .tteatad  as 
property  coDteibuted  «r  otherwise 
provided  to  'the  partnership  by  such 
partner  {or  juuposes  .of  this  para^aph 
fd)(dUia(A)t^tfu).  For  sample,  if  a 
partner  with  a  60  peroent  inteiest  in 
partnership  income,  igain,  loss,  and 
deductien  oontributes  money  lo  ihe 
partnership,  such  money  isvsed  to 
purchase  government  securitieB  that  are 
pledged  to  secure  Ae  payment  of  a 
partnership  liability,  and  such  partner  is 
allooated  09  peroent  of  Ihe  income  from 
such  securities,  then  the  pcutner^p's 
obligatien  to  use  the  securities  to 
dis^aige  -a  partnership  ti^bflity  is 
treated  «6  an  obligation  of  each  partner 
to  make  a  payment  lo  a  crecDtor  or  other 
person  wi&  jeqpaat  to  ^lat  liability.  See 
example  (X^fii)  of  paragv<aph  ^)  of  this 
section. 

(B)  Obligation  to  auAe  net 
ooatributien  with  respect  to  partnership 
liability— {1)  In  general.  Except  as 
otherwise  provided  in  this  iiaragraph 
(d)(3](ii),  the  net  contribution  that  a 
partner  would  be  obligated  to  make  to 
the  partnership  with  respect  to  a 
partnership  liability  if  the  partnership 
constructively  Uquidated  (wUhin  the 
meaning  of  paragraph  (dK3)fiii)  of  this 
section)  equals  the  amount  determined 
by  multiplying  the  net  contribution  that 
such  partner  would  be  obligated  to 
make  to  the  partnership  at  the  time  of 
such  liquidation  (within  the  meaning  of 
paragraph  (d)(aHii)(B)(^)  of  this  section] 
by  the  fraction  obtained  by  dividing — 

(/)  The  outstanding  partnership 
indebtedness  (within  the  meaning  of 
paragraph  (d)(3)(ii](B)(4)  of  this  section) 
with  respect  to  ^wt  liability  at  the  time 
of  such  liquidation;  by 

(//)  The  suiB  of  the  nert  contributions 
that  all  partners  would  be  obligated  to 
make  to  Ihe  partner^p  at  the  time  of 
■uch  liquidation. 

See  exaffiptes(6),  X7),  (8),  (1|)  (ii)  and 
(iii).{l»Mii),  (12)(iv).  (13)  (ii)  and  (ui). 
and  (15)(iv)  of  paragraph  (k)  of  this 
section. 

[2)  Obligation  to  contribute.  Except  as 
otherwise  provided  hi  this  paragraph 
(d)(3),  a  partner  has  an  obligation  to 
make  a  contribution  to  the  partnership 
at  any  time  to  the  extent,  but  only  to  the 
extent,  of  the  sum  of — 

(/)  liie  outstanding  principal  balance 
of  any  promissory  note  of  which  such 
partner  is  the  maker  that  is  owned  by 
the  partnership  and  was  contributed  to 
the  partnership  by  such  partner  (other 
than  a  promissory  note  that  is  readily 


tradeeUB^aaBestaUiAed  aecarities 
Biatket  at  Ae  time  irf  oonttibation); 

1(1/)  The  eiBO«nt«f  any  obligation  of 
auch  partner  that  arises  under  Ae 
partnership  agreement -or -by  operation 
of  law  to  make  subsequent  contributions 
of  money  or  other  property  to  the 
partnerdliip  (other  than  pursuant  to  a 
promissory  note  of  wdiidi  such  partner  is 
the  maker);  and 

[Hi]  The  amount  of  any  obligation  of 
such  partner  or  a  person  related  to  such 
partner  to  reimburse  any  partner  for  a 
contribution  to  the  partnership  that  is 
described  in  this  paragraph 
(d)(3)(ii)«BH2). 

For  purposes  of  this  paragraph  (d) 
(3)(ii),  if  a  partner  contributes  a 
promissory  note  to  the  partnership 
during  a  partnership  taxable  year 
beginning  after  December  29, 1988  and 
the  maker  of  such  note  is  a  persea 
related  to  such  partner  (wifhin  the 
meaning  of  paragraph  (h)  of  this  section, 
but  without  regard  to  subdivision  (4)  of 
that  paragriyih),  then  such  promissory 
note  shall  be  treated  as  a  promissory 
note  of  which  ■such  partner  is  the  maker. 
See  paragraph  (d)(3)(ii)(E]  of  this  section 
for  rules  reganhng  ^e  time  in  which  an 
obligation  to  make  a  contribution  to  the 
partnership  must  be  satisfied. 

(3)  Net  contribution  defined  For 
purposes  of  paragraph  (d)(S)(ii)(6)(i)  of 
this  section,  the  net  contribution  that  a 
partner  would  be  obligated  to  make  to 
the  partnership  at  the  time  of  a 
constructive  liquidation  of  (he 
partnership  equals  the  aggregate  amount 
of  the  contributions  that  such  partner 
would  be  obligated  to  make  to  the 
partnership  if  the  partnership 
constructively  liqiudated  at  that  time, 
reduced  by  the  aggregate  amount  of  the 
reimbursements  (within  the  meaning  of 
paragraph  (d)(3)(ti)(C)  of  this  section) 
that  sudi  partner  or  a  person  related  to 
such  partner  would  be  entitled  to 
receive  "with  respect  to  euch 
contributions.  See  examples  T3)(iii),(5). 
(e](iii),  (7).  and  (9)(iii)  of  paragraph  (k)  oi 
this  section. 

[4]  Outstanding  partnership 
indebtedness  with  respect  to 
partnership  liability— {i)  In  general.  For 
purposes  of  paragraph  (d](3)(ii)(B)(J)  of 
this  section,  the  outstanding  partnership 
indebtedness  with  respect  to  a 
partnership  liability  equals  the  amount 
of  such  liability  reduced  by  the  sum  of — 

[A]  The  portion,  if  any,  of  such 
liability  that  constitutes  a  liability  for 
which  the  creditor's  right  to  repayment 
from  the  partnership  is  Umited  to  one  or 
more  assets  of  the  partnership  (within 
the  meaning  of  subdivision  [ii]  of  this 
paragraph  ((ig(3Hii)(B)(tf));  and 


[Ef]  The  excess  of  the  sum  of  the 
amoimts,  if  any,  that  are  treated  under 
paragraph  (d)(3)(ii)(A)(^)(/;l  of  this 
section  as  obligations  of  the  partners  to 
make  payments  to  a  creditor  or  other 
person  with  respect  to  such  liability, 
over  any  reimbursements  that  such 
partners  would  be  entitled  to  receive 
(directly  or  indirecdy)  fit>m  the 
partnership  with  respect  to  payments 
made  pursuant  to  those  obligations. 

The  amount  described  in  subdivision 
[E]  of  this  paragraph  (d](3)(ii)(B)(*)(0 
shall  not  include  any  amount 
attributable  to  any  portion  of  a  Uability 
that  is  described  in  subdivision  [A]  of 
this  paragraph  (d)(3)(u)(B)(tf)(;l.  See 
examples  (9)(iii),  (12](tv),  and  13(iii]  of 
paragraph  (k)  of  this  section. 

[ii]  Liability  for  which  creditor's  right 
to  repayment  is  limited.  A  partnership 
liability  is  a  liability  with  respect  to 
which  the  creditor's  right  to  repayment 
is  limited  to  one  or  more  assets  of  the 
partnership  to  the  extent,  but  only  to  the 
extent,  that  the  outstanding  baltmce  of 
such  Uability  exceeds  the  aggregate 
amount  that  the  partners  would  be 
obligated  to  contribute  to  the 
partnership  to  discharge  that  liability 
if— 

[A]  The  partnership  constructively 
liquidated  (within  the  meaning  of 
paragraph  (d](3)(iii)  of  this  section, 
except  that  subdivision  (A)  of  that 
paragraph  shall  be  appUed  as  if  all  of 
the  partnership's  assets  (including  any 
money  or  other  property  that  is 
described  in  paragraph  (d)(3)(ii)(A)(2)(/;') 
of  this  section)  were  worthless);  and 

[B]  The  partners  did  not  dis,chaige 
their  obligations,  if  any,  to  make 
payments  to  a  creditor  or  other  person 
with  respect  to  such  liability  (within  the 
meaning  of  paragraph  (d)(3)(ii)(A)(2)  of 
this  section). 

See  example  (13)(ii)  of  ptiragraph  (k) 
of  this  section.  For  example,  if  an  entity 
that  is  treated  as  a  partnership  for 
federal  income  tax  piuposes  is 
organized  and  operated  under  a  local 
law  which  provides  that  none  of  the 
members  of  that  entity  is  Uable  for  its 
debts  and  other  obligations,  then  all  the 
Uabilities  of  that  entity  will  generally 
constitute  liabilities  for  which  the 
creditor's  right  to  repayment  is  limited 
to  one  or  more  assets  of  the  partnership 
because  the  members  of  that  entity  are 
not  required  to  make  contributions  to 
the  entity  to  discharge  its  liabiUties. 

[C]  Reimbursement.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(3)(ii),  if  a  partner  or  a  person  related 
to  a  partner  is  obligated  to  make  a 
payment  to  a  creditor  or  other  person 
with  respect  to  a  partnership  liabiUty  or 
a  contribution  to  the  partnership,  such 
partner  or  related  person  is  entitled  to 


be  reimbursed  for  any  payment  or 
contribution  made  pursuant  to  such 
obligation  to  the  extent,  but  only  to  the 
extent,  that — 

(i)  Another  partner,  a  person  related 
to  another  partner,  or  the  partnership 
would  be  obligated  to  make  a  payment 
to  such  partner  or  related  person  in  the 
event  that  such  partner  or  related 
person  makes  a  payment  or  contribution 
pursuant  to  such  obligation;  and 

[2)  The  reimbursing  payment  that  such 
other  person  would  be  obligated  to 
make  is  recognized  under  this  paragraph 
(d)(3)(li)  as  an  obligation  to  make  a 
payment  to  a  creditor  or  other  person 
with  respect  to  a  partnership  liability  or 
a  contribution  to  the  partnership  (or  in 
the  case  of  an  obligation  of  the 
partnership  to  reimburse  a  partner  for  a 
contribution  to  the  partnership,  such 
obligation  would  be  recognized  as  an 
obligation  to  make  a  contribution  to  the 
partnership  if  the  partnership  were  a 
partner). 

See  examples  (4).  (7).  (11).  and  (15)(iv)  of 
paragraph  (k)  of  this  section. 

(D)  Obligations  recognized  for 
purposes  of  this  paragraph  (d)(3}—{l)  In 
general  For  purposes  of  this  paragraph 
(d)(3)(ii)- 

[i]  A  partner,  person  related  to  a 
partner,  or  the  partnership  has  an 
obligation  to  make  a  payment  to  a 
creditor  or  other  person  with  respect  to 
a  partnership  liabihty  or  a  contribution 
to  the  partnership  to  the  extent  that  any 
person  has  a  legally  enforceable  right  to 
require  such  partner,  related  person,  or 
partnership  to  make  such  payment  or 
contribution; 

(ii)  The  determination  of  whether  a 
partner,  person  related  to  a  partner,  or 
the  partnership  would  have  an 
obligation  to  make  a  payment  to  a 
creditor  or  other  person  with  respect  to 
a  partnership  liability  or  a  contribution 
to  the  partnership  if  the  partnership 
constructively  liquidated  shall  be  based 
on  all  the  facts  and  circumstances  at  the 
time  of  such  determination;  and 

[iii\  Any  obligation  to  make  a 
payment  to  a  creditor  or  other  person 
with  respect  to  a  partnership  liability  or 
a  contribution  to  the  partnership  that 
would  arise  if  the  partnership 
constructively  Uquidated  (%vithin  the 
meaning  of  paragraph  (d)(3)(iii)  of  this 
section)  shall  be  recognized  only  to  the 
extent  that  the  existence  and  amount  of 
such  obligation  would  be  determinable 
with  reasonable  certainty  and  such 
obligation  would  not  otherwise  be 
subject  to  contingencies  that  would 
make  it  unlikely  that  the  obligation 
would  ever  be  discharged. 

[2]  Deemed  satisfaction.  Except  to  the 
extent  that  an  obligation  is  not 
recognized  under  this  paragraph 


(d)(3)(ii),  the  rules  of  this  paragraph 
(d)(3)(U)  shaU  be  applied  by  assuming 
that  any  partner,  person  related  to  a 
partner,  or  partnership  that  would  be 
obligated  to  make  a  payment  to  a 
crechtor  or  other  person  with  respect  to 
a  partnership  Uability  or  a  contribution 
to  the  partnership  if  the  partnership 
constructively  Uquidated  actuaUy 
discharges  such  obligation  at  the  time  of 
the  constructive  Uquidation.  See 
examples  (6)(lii),  (10)(iii),  (11).  and 
(15)(iii)  of  paragraph  (k)  of  this  section. 
Thus,  for  example,  a  partner  is  generally 
assumed  to  discharge  an  obligation  to 
make  a  contribution  to  the  partnership 
even  if  such  partner's  net  worth  is  less 
than  the  amount  of  the  obligation.  To  the 
extent  that  the  obligation  of  a  partner  to 
make  a  payment  to  a  creditor  or  other 
person  with  respect  to  a  partnership 
UabiUty  or  a  contribution  to  the 
partnership  is  not  recognized  under  this 
paragraph  (d)(3)(ii].  this  paragraph 
(d)(3)(u)  shaU  be  appUed  as  if  such 
obligation  did  not  exist.  See  example 
(ll)(u)  and  (15)(iv)  of  paragraph  (k)  of 
this  section. 

(3)  Exception  where  plan  to 
circumvent  or  avoid  obligation  exists. 
An  obligation  of  a  partner  to  make  a  net 
payment  to  a  creditor  or  other  person  or 
a  net  contribution  to  the  partnership 
with  respect  to  a  partnership  Uability 
shaU  not  be  recognized  for  purposes  of 
this  section  to  the  extent  that  the  facts 
and  circumstances  indicate  a  plan  to 
circumvent  or  avoid  such  obligation.  See 
examples  (7),  (9)  (iv)  and  (v),  and  (11)  of 
paragraph  (k)  of  this  section. 

(E)  Time  of  satisfaction— {1)  In 
general  Except  as  otherwise  provided  in 
paragraph  (d)(3)(ii)(E)(2)  of  this 
section — 

(/)  An  obUgation  to  make  a  payment 
to  a  creditor  or  other  person  with 
respect  to  a  partnership  liability  shall  be 
recognized  for  purposes  of  applying  this 
para^aph  (d)(3)(ii)  only  to  the  extent 
that  such  obligation  is  required  to  be 
satisfied  within  a  reasonable  period  of 
time  after  such  partnership  liabiUty 
becomes  due  and  payable;  and 

(//)  An  obligation  to  make  a 
contribution  to  the  partnership  shaU  be 
recognized  for  purposes  of  this 
paragraph  (d)(3)(i!)  only  to  the  extent 
that  such  obligation  must  be  satisfied  by 
the  later  of— 

[A]  The  end  of  the  partnership  taxable 
year  in  which  the  partner's  interest  in 
the  partnership  is  liquidated;  or 

[B]  90  days  after  the  date  of  such 
liquidation. 

[2]  Obligations  that  are  not  required 
to  be  satisfied  within  prescribed  time 
period— {/)  In  general.  Any  obligation  of 
a  partner,  a  person  related  to  a  partner. 
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or  the  pautneiship  to  anake  «  payment  to 
a  cMdterciraABryaKBwidiM^ieat 
to  a  pHrtiMiwlup  K«bfli<y«r<a 
contdbutiaii  to  the  jMrtnerafaip  Ibst  ^es 
not  meet  the  TequiieniBnti  nf  peugBoph 
(d)(3|)(iiap;][(^  «f  fitt"  aactioii  shall  be 
recqpmBd  cmderlhis  jpacesra^di 
(d)(3)(iQ  lor  pvu^oaes  of  dBtermiiting  Ike 
consequences  of  a  xsenstmctive 
Hquid^ian  of  the  partnership  (wittiiB  ihe 
meaning  of  parggrigtb  (tiK3](iii)  (tf  this 
sectionj  only  to  the  extent  of  the  value 
that  such  obl^tian  would  have  if  the 
partnership  constructively  Uquidated  at 
the  lime  of  such  determination. 

[il]  Value  of  obligation.  For  purposes 
of  subdiviBion  (7)  of  ttiis  pata^:^ 
(di)(3)(tniE3(2!),  the  valu  of  an  oblation 
egufjs — 

[A)  The  outstanding  principal  balance 
of  sudi  obh^tion  If  auch  db&gation 
bears  interest  for  the  period 
commencing  on  the  dote  flurt  the 
partnen&ip  liability  to  wiiii^  such 
obligation  xelates  is  due  and  payable  i{in 
the  case  of  an  obligation  that  does  not 
meet  the  sequiremeitts  of  juxagraph 
(d)(31(n)(EKJ)W  of  thisseotionj  or  Ae 
date  of  the  liquidation  of  the  partner's 
interest  in  the  partnership  (in  the  case  of 
an  obligation  'fliat  does  not  meet  the 
requirements  of  paragraph 
(d)(3)fiiJ(E}(l!Rt/)  of  this  section)  and 
ending  on  ttie  date  that  the  obligation  is 
satisfied,  and  the  rate  of  interest  that 
sudi  obligation  "bears  (appropriately 
adjusted  for  the  period  of  compounding] 
is  equal  to  or  greater  than  the  applicable 
Federal  rate  (within  the  maamng  of 
section  127«(d]]  at  the  time  of  valuation; 
or 

[B]  If  siA>division  [A]  of  tiiis  paragraph 
(d)(3){i!)rE)t2)(77)  does  not  apply  to  such 
obligation,  the  imputed  principal  amount 
that  such  obligation  would  have  under 
section  1274fb)  if  the  partnership 
constructrvely  Uquidated  at  the  time  of 
valuation. 

For  pmposes'of  the  preceding 
sentence,  the  imputed  principal  amount 
of  an  obbgation  is  determined  by 
treating  such  nbhgation  as  a  debt 
instrument  to  which  section  1274  applies 
(without  regard  to  section  1274(b)(3)  and 
section  1274AJ  and  by  assuming  for 
purposes  of  agiplying  section  1274  that 
the  sale  or  exchange  of  property  in 
which  such  debt  instrument  was  given 
as  consideration  occurred  at  the  time  of 
valuation.  See  examples  (13)  (ii)  and  (iii) 
and  (15)(iii3«f  paragraph  ^)  of  this 
section. 

(5)  Liquidation  of  partner's  interest — 
(/)  In  general.  For  purposes  of  thw 
paragraph  (d)(3)(ii)(E),  the  liquidation  of 
a  partner's  interest  in  die  partnership 
occurs  on  the  earlier  of — 

[A]  31ie  date  on  wbich  the  partnership 
is  liquidated;  or 


[E]  Itetdate  on  adiidi  the  partner's 
intersat  1m.  the  yntmwwbip  is  liquidated 
under  il.7Sl-l^ 

[ii]  Delayed  liquidations.  H — 

[A)  A  partner^  interest  in  the 
partnership  is  not  liquidated  after  the 
partnereh^'s  primary  liusiness  activities 
have  bean  idiaoentinned;  and 

[B)  The  principal  purpose  for  delasring 
the  liqtndation^  such  partner's  interest 
in  the  partnerriiv  istoidalay  the  time  at 
which  the  partner  will  be  required  to 
satisfy  «n  sAilq^atiaD  to  make  a 
contnbation  to  the  partnership; 

any  obligation  of  «u(di  partner  to  make  a 
contribatian  te  the  partneEship  shall  be 
conaidBBed  ta  fail  ^  ■eqninemBnts  of 
subdivsinn  [J)  tdUm  pacagcapfa 
(d)(3)(ii)(E)  and^sAl  be  recognized 
under  this  paragraph  (d)(3)(ii)  only  to 
the  esctent  of  its  value  as  determined  in 
accoKtanoeaRith  subdivision  (2)  of  this 
panig»aph;(dK8)(ii)(E3. 

[iiij  Partnership  liquidation  defined. 
For  purposes  of  this  paragraph 
(cU(a}(iifE),  the  iiqnidatian  ola 
partnership  oociirBan1faeeaifierofi/4) 
the  date  an  which  "die  partnership 
terminates  onkr  section  708(b)(1)  (A)  or 
[B]  the  date  on  which  the  partnership 
ceases  to  be  a  going  concern  even 
though  the  partnership  may  continue  in 
existenoe  for  the  purpose  of  winding  up 
its  affaiES.  lufaag  ttts  .ddte,  and 
distributing  any  aeniainBig  asssts  ta  its 
partners. 

(4)  Satisfaction  ef  obhgBtton  with 
promiaBoiy  note.  For  purposes  of  ftis 
paragraph  i(d](X)^(iE^  an  ofaligatian  is 
not  satisfied  i?y  -tix  tmirfBr  to  Ak 
obligee  of  a  promissory  note  (other  than 
a  note  that  is  ^eadilgr  triMiinahVp  on  an 
established  securhKs  »Miiia<}  of  mincSi 
the  obligor  for  a  pBrson  Tehttod  ta  ^le 
obligor)  is  fiie  maker. 

(5)  Obligations  JmpoBediy  iow.  Any 
obligation  in^Dsed  on  ■  yiiipr  sr  s 
person  xelaled  ta  a  partaer  ^  state  or 
local  law  is  doanind  ts  satisfy  ^Ae 
requiEeuieubt  of  oiAidivniMi  \2}  sf  this 
paragraph  fd)(B)(ii)(B).  For  exsmple,  if  a 
partner  would  be  obligated  imder  state 
law  to  make  a  net  contrfbotion  to  the 
paFknacAap  with  reelect  to  a 
partnership  liability  if  the  partnership 
constructive^  liquidated,  such  partner 
is  deemed  to  t>e  obligated  to  satisfy  such 
obligatioii  within  the  time  period  set 
for&  in  siibdivision  (7)  of  this  paragraph 
(dK3)(u)(E). 

(F)  Otligations  Umited  to  value  of 
property— {1}  in  general.  If  the 
obligation  of  a  partner  or  a  person 
related  to  a  partner  to  make  a  payment 
to  a  creditor  or  other  person  with 
respect  to  a  partnership  liability  or  the 
obligation  of  a  partner  to  make  a 
contribution  to  the  partnership  is  limited 
to  the  fair  market  value  of  any  property. 


then  the  amount  of  such  obligation  is 
determined,  fer  purposes  sf  "fins 
paragraflk  'HiKlfl^  an  the  basis  <of  the 
fair  mariiet  vAae  of  such  property  as 
of— 

(/)  The  time  that  the  amount  of  such 
obligation  is  determined  for  purposes  of 
thisparapmfti'(d^)(ii)  if  fte  fadr  market 
value  of  sodi  property  is  readily 
ascertainable  {e.g.,  maricetable 
securities)  or  such  property  is  property 
of  a  type  ftat  by  its  terms  increases  or 
decreases  in  value  [e.g.,  a  debt 
instrument  on  which  principal  payments 
are  made  dining  its  term);  or 

[ff)  If  the  property  is  not  described  in 
subdivision  til  of  this  paragraph 
(d)(3)fti)(F)(I).  the  latest  of  the  Ume  that 
the  liability  is  incurred,  the  time  that  the 
liability  is  assumed,  or  the  time  of  the 
most  recent  valuation  of  such  property 
that  is  made  in  connection  widi  such 
liability^ 

For  example,  if  a  partner  pledges 
marketable  securities  to  a  partnership 
creditor  to  guarantee  the  payment  of  a 
partnership  liability  and  die  partner 
does  not  assume  any  personal  liability 
under  the  guarantee,  then  the  amount 
that  (he  partner  is  considered  obligated 
to  pay  the  creditor  for  purposes  of 
determining  the  manner  in  which  the 
partners  share  the  economic  risk  of  loss 
for  the  liability  equals  the  fair  market 
value  of  the  marketable  securities  at  the 
time  of  any  such  determination. 
Alternatively,  if  the  partner  had  given 
the  creditor  a  hen  on  real  property,  ithe 
amount  of  the  obligation  would  equal 
the  fair  market  value  of  such  property  as 
of  the  latest  of  the  time  the  liability  is 
incurred,  the  guarantee  is  made,  or  the 
most  recent  valuation  of  sm^  property 
made  in  aonnection  with  the  guarantee 
[e.g..  to  assure  the  creditor  that  the 
prcgier^  continues  to  represent 
adequate  seciudty  for  the  partnership 
liability). 

(2)  Partnership  interests.  For  purposes 
of  this  paragraph  (d)(S)(iiJ.  in  the  case  of 
any  obligation  to  make  a  payment  to  a 
creditor  or  odier  person  inhfa  respect  to 
a  partnership  UablBty  or*. contribution 
to  the  partnership,  any  interest  in  such 
partnership  ^all  be  deemed  to  have  a 
fair  market  vailue  of  a«a.  Faraxample.  if 
a  partner  pledges  sudi  paoitner's  interest 
in  the  partnership  to  a  partnership 
creditor  to  guarantee  the  payment  of  a 
partnership  hability  and  the  partner 
does  not  assume  any  personal  liability 
under  the  guarantee,  die  partner  is  not 
considered  to  have  any  obligation  to 
make  a  payment  to  the  creditor  under 
the  guarantee  for  piupo8es«f  this 
paragraph  (d)(3)(ii)  because  the 
partnership  interest  is  deemed  to  have  a 
fair  market  value  of  zero. 
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[3]  Promisaorjr  Botea.  For  purposes  of 
applying  this  paragraph  (d)(3)(ii)flP)  to  a 
partner  or  a  person  related  to  a  partner, 
the  term  "property"  does  not  include  a 
promissory  note  (other  than  a  note  that 
is  readily  tradeable  on  an  esteblished 
securities  market)  of  which  such  partner 
or  such  related  person  is  the  maker. 

(G)  Meaning  of  certain  terms.  For 
purposes  of  this  section,  the  term 
"creditor"  means  the  person  to  whom 
any  liability  is  owed,  and  the  term 
"partnership  agreement"  has  the 
meaning  set  ftvth  in  { 1.761-1  (c). 

(iii)  Constructive  liquidation— {A}  In 
general.  For  purposes  of  this  section,  if  a 
partnership  is  deemed  to  construcdvely 
liquidate,  the  following  events  are 
deemed  to  occur — 

51)  All  of  the  asseto  of  the  partnership 
.    iier  than  property  that  is  described  in 
paragraph  [d)[3mW{2)(ii]  of  diis 
section)  become  worthless: 

[2]  All  of  die  liabilities  of  die 
partnership  (including  any  wrapped 
indebtedness  described  in  paragraph 
(d)(3)(i]  of  this  section)  become  due  and 
payable  in  full  because  of  the 
partnership's  failure  to  make  the 
payments  required  with  respect  to  such 
liabiUties; 

[3)  The  partnerehip  (/)  transfers  in  a 
fully  taxable  exchange  any  property 
described  in  paragraph  (d)(3)(ii)(A)(2)(i7) 
of  this  section  to  the  owner  of  any 
liability  to  which  such  property  is 
subject  in  full  or  partial  satisfaction  of 
such  liability  and  [ii)  disposes  of  all  of 
its  remaining  assets  in  a  fully  taxable 
exchange  (involving  the  transfer  of  any 
partnership  asset  subject  to  a  liability  to 
the  owner  of  that  liability]  for  no 
consideration  (other  than  relief  from  any 
liability  for  which  the  creditor's  right  to 
repayment  is  limited  to  one  or  more 
assets  of  the  partnCTship  (within  the 
meaning  of  paragraph  (d)(3](ii)(B)('<](//) 
of  this  section),  after  taiking  into  account 
the  reduction  in  any  such  Uabihty  that 
would  result  &om  any  transfer 
described  in  subdivision  [i)  of  this 
paragraph  (d)(3](iii)(A](5]];  and 

[4)  The  partnership  allocates  its  items 
of  income,  gain,  loss,  deduction,  and 
credit  for  the  partnership  taxable  year 
ending  on  the  date  of  the  liquidation 
among  the  partners  in  accordance  with 
the  partnership  agreement  and 
liquidates  the  partners'  interests  in  the 
partnership. 

See  examples  (3](iii).  (5](ii].  (12)(ii), 
(13)(ii).  (16)(u).  {17)(ii).  and  (18)(U)  of 
paragraph  (k)  of  this  section.  For 
purposes  of  determining  the  amount  of 
any  liability  that  is  deemed  satisfied  in 
connection  with  any  constructive 
liquidation  as  a  result  of  a  transfer  of 
property  that  is  described  in  paragraph 


(d)(3Kiii)(AM5M/)  of  diis  section,  such 
property  shall  be  considered  to  have  a 
value  equal  to  the  amount  of  the 
obligation  to  make  a  payment  to  a 
creditOT  or  other  person  that  arises 
under  para^^ph  (dK3)(ii)(A)(2K")  of 
this  section  with  respect  to  sudi 
property,  provided  that  such  obligation 
shall  be  taken  into  account  only  to  the 
extent  that  it  is  recognized  for  purposes 
of  applying  paragraph  (d](3)(ii)  of  diis 
section  to  such  constructive  Uquidation. 

(B)  Partnership  assets.  For  fnirposes 
of  Uiis  paragraph  (d)(3)(iii).  the  assets  of 
the  partnership  include  all  of  the  money 
and  other  property  (including 
contractual  rights  such  as  insurance 
policies)  owned  by  die  partnership  odier 
than  (7)  the  obligation  of  any  partner  or 
person  related  to  any  partaer  to  make  a 
contribution  to  the  partnership  (within 
die  meaning  of  paragraph  (d)(3](iiXB](^ 
of  this  section),  and  [2)  the  oblation  of 
cmy  partner  or  person  related  to  any 
partner  to  make  a  payment  described  in 
paragraph  (d)(3)(ii)(A)(2M>)  of  diis 
section  to  the  partnership. 

(iv)  Arrangements  tantamount  to  a 
guarantee.  If  one  or  more  partners  or 
persons  related  to  sudi  partners — 

(A)  Undertake  one  or  more 
contractural  obligations  in  order  to 
acquire  a  loan; 

(6)  Such  obligations  eliminate 
substantially  all  of  the  risk  to  die 
creditor  that  the  partnership  will  not 
satisfy  ito  obligations  under  that  loan 
(assuming  that  such  partners  or  related 
persons  satisfy  their  obligations);  and 
(C)  One  of  the  principal  purposes  of 
the  arrangement  is  to  permit  partners 
other  than  such  partners  to  indude  a 
portion  of  such  liability  in  the  basis  of 
their  partnership  interests; 
then  such  partners  shall  be  considered 
to  bear  the  economic  risk  of  loss  with 
respect  to  such  liability  in  a  manner  that 
reflects  their  relative  economic  burdens 
with  respect  to  that  hability  pursuant  to 
such  contractual  obligations  and  no 
other  partner  shall  be  considered  to  bear 
the  economic  risk  of  loss  with  respect  to 
such  liabihty.  See  example  (20)  of 
paragraph  (k)  of  this  section. 

(v)  Nonrecourse  debt  with  respect  to 
which  a  partner  has  assumed  an 
obligation  to  pay  interest — (A)  In 
general.  For  purposes  of  this  section,  if 
one  or  more  partners  (or  persons  related 
to  such  partners)  would  be  obligated 
(whether  pursuant  to  the  partnership 
agreement,  by  operation  of  law.  or 
otherwise)  to  pay  more  than  20  percent 
of  the  total  interest  that  will  accrue  on 
any  nonrecourse  Uability  of  the 
partnership  during  the  term  of  such 
liability  (or  if  the  liability  has  an 
indefinite  term,  the  expected  term  of 


such  hability)  if  die  partnership  fails  to 
pay  such  interest,  then  each  such 
partner's  economic  risk  of  loss  for  sudi 
liabihty  shall  be  increased  by  an  amount 
equal  to  the  sum  of  the  present  values  of 
the  remaining  interest  payments  that 
such  partner  (or  any  person  related  to 
such  partner)  would  be  obUgated  to 
make  if  the  partnership  fails  to  make 
those  payments  (taking  into  account  any 
payment  that  such  partner  or  related 
person  may  be  required  to  make 
pursuant  to  that  obligation  only  to  the 
extent  that  such  partner  or  related 
person  would  not  be  entitled  to  be 
reimbursed  (within  the  meaning  of 
paragraph  (d)(3)(n)(C)  of  diis  section)  for 
such  payment).  See  example  (21)  of 
paragraph  (k)  of  diis  section.  An 
obligation  of  a  partner  to  pay  any 
portion  of  the  interest  that  will  accrae 
on  a  nonrecourse  liability  of  the 
partnership  shall  not  be  treated  as  an 
obligation  to  pay  such  interest  for 
purposes  of  diis  paragraph  (dK3)(v) 
unless  it  is  reasonable  to  expect  based 
on  all  the  facts  and  circumstances,  that 
the  partner  would  be  required  to  pay 
substantially  all  of  the  interest  subject 
to  that  obli^tion  if  the  partnership 
failed  to  pay  such  interest  For  example, 
if  a  partner  guarantees  the  payment  of 
all  of  the  interest  due  on  an  otherwise 
nonrecourse  liability  but  die  lender  can 
only  enforce  that  guarantee  by  first 
foreclosing  on  the  property  subject  to 
such  hability.  it  generally  will  not  be 
reasonable  to  expect  that  the  partner 
would  be  required  to  pay  substantially 
all  of  the  interest  subject  to  that 
guarantee  if  the  partnership  failed  to 
pay  such  interest  unless  substantially  all 
of  the  interest  due  on  such  habiUty  is 
payable  at  the  end  of  the  term  of  the 
UabUity  [e.g.  a  liability  on  which  no 
payments  of  principal  or  interest  are  due 
until  maturity).  A  partnership  liabihty  is 
a  nonrecourse  Uabihty  of  the 
partnership  for  purposes  of  this 
paragraph  (d)(3)(v)  only  to  die  extent 
that  such  Uabihty  would,  but  for  this 
paragraph  (d)(3)(v).  be  a  nonrecourse 
Uability  (within  the  meaning  of 
paragraph  (e)  of  diis  section)  of  the 
partnership. 

(B)  Present  value.  For  rurposes  of  this 
paragraph  (d){3)(v),  the  present  value  of 
any  interest  payment  with  respect  to  a 
partnership  liabihty  is  determined  by 
assuming  that  such  payment  will  be 
made  when  due  and  by  using  a  discount 
rate  equal  to — 

(7)  The  rate  at  which  such  interest 
payment  accrues  on  the  UabiUty;  or 

[2)  The  appUcable  Federal  rate, 
compounded  semiannually,  if  the 
Uability  is  [A)  a  debt  instrument  to 
which  section  483  applies  and  there  is 
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total  unstated  interest  on  such  debt 
instrument  or  [B]  a  debt  instrument  to 
which  section  1274  applies  and  the  issue 
price  of  such  debt  instrument  is  equal  to 
the  imputed  principal  amount  of  such 
debt  instrument. 

(vi)  Tiered  partnerships.  For  purposes 
of  this  section,  if  a  partnership  (the 
"upper-tier  partnership")  owns  {direcdy 
or  indirectly  through  one  or  more 
partnerships)  an  interest  in  another 
partnership  (the  "subsidiary 
partnership"),  the  upper-tier  partnership 
bears  the  economic  risk  of  loss  for  any 
liability  of  the  subsidiary  partnership  to 
the  extent  of  the  sum  of — 

(A)  Hie  economic  risk  of  loss  (within 
the  meaning  of  this  paragraph  (d)(3),  but 
without  regard  to  this  subdivision  (vi)  of 
that  paragraph)  that  the  upper-tier 
partnership  bears  with  respect  to  such 
liability,  and 

(B)  Ibe  amount  of  the  economic  risk 
of  loss  (within  the  meaning  of  this 
paragraph  (d)(3))  that  the  upper-tier 
partnership's  partners  would  bear  for 
any  portion  of  such  liability  with  respect 
to  which  the  upper-tier  partnership  does 
not  otherwise  bear  the  economic  risk  of 
loss  if  the  subsidiary  partnership's 
liabilities  constituted  liabilities  of  the 
upper-tier  partnership. 

(vii)  De  minimis  rule.  If  a  partner 
would,  but  for  this  paragraph  (d)(3)(vii). 
bear  the  economic  risk  of  loss  under 
paragraph  (d)(3)(i)(B)  of  this  section  for 
a  partnership  Uability  for  a  loan  from 
such  partner  or  a  person  related  to  such 
partner,  then  such  partner  shall  not  be 
considered  to  bear  the  economic  risk  of 
loss  for  that  liability  if— 

(A)  The  partner's  interest  (including 
the  interest  of  any  person  related  to 
such  partner)  in  each  item  of  partnership 
income,  gain,  loss  deduction,  or  credit  is 
10  percent  or  less;  and 

(B)  Such  loan  constitutes  qualified 
nonrecourse  financing  within  the 
meaning  of  section  465{bj(6). 

(e)  Partner's  share  of  nonrecourse 
liabilities— {1)  In  general.  A  partner's 
share  of  the  nonrecourse  liabilities  of  a 
partnership  shall  equal  the  sum  of — 

(i)  The  partner's  share  of  partnership 
minimum  gain  (within  the  meaning  of 
paragraph  (e)(3)(i)  of  this  section); 

(ii)  The  amount  of  any  taxable  gain 
that  would  be  allocated  to  the  partner 
imder  section  704(c).  or  in  the  same 
manner  as  under  section  704(c)  in 
coimection  with  a  revaluation  of 
partnership  property  pursuant  to 
S  1.704-l(b)(2)(iv)  (/)  or  (/•)  (see  SS  1-704- 
l(b)(2)(iv)(/)(*),  1.704-l(b)(4)(i)),  if  the 
partnership  disposed  of  (in  a  taxable 
transaction)  all  partnership  property 
subject  to  one  or  more  nonrecourse 
liabilities  of  the  partnership  in  full 


satisfaction  of  such  liabilities  and  for  no 
other  consideration:  and 

(iii)  The  partner's  proportionate  share 
of  the  excess  nonrecourse  liabilities  of 
the  partnership  (within  the  meaning  of 
paragraph  (e](3)(ii)  of  this  section). 
See  examples  (13)(iv).  (16)(U),  (17)(iii). 
(19)(ii).  (22)  and  (23)  of  paragraph  (k)  of 
this  section.  For  purposes  of  subdivision 
(ii)  of  this  paragraph  (e)(1),  the  amount 
of  taxable  gain  that  would  be  recognized 
by  the  partnership  if  it  disposed  of  an 
item  of  partnership  property  subject  to 
one  or  more  nonrecourse  Uabilities  of 
the  partnership  in  full  satisfaction  of 
such  liabilities  shall  be  computed  by 
taking  into  account  only  the  portion  of 
the  adjusted  tax  basis  of  such  property 
that  is  allocated  to  nonrecourse 
liabilities  of  the  partnership  imder  the 
principles  of  {  1.704-lT(b)(4)(iv)(c)  [1] 
and  [2). 

(2)  Nonrecourse  liability  defined.  For 
purposes  of  this  section,  a  liability  of  a 
partnership  is  a  nonrecourse  liability  of 
the  partnership  to  the  extent,  but  only  to 
the  extent,  that  no  partner  bears  the 
economic  risk  of  loss  (within  the 
meaning  of  paragraph  (d)(3)  of  this 
section)  for  such  liability. 

(3)  Meaning  of  certain  terms — (i) 
Partner's  share  of  partnership  minimum 
gain.  A  partner's  share  of  partnership 
minimum  gain  shall  be  determined  in 
accordance  with  the  rules  of  i  1.704- 
lT(b)(4)(iv)(/).  except  that  at  any  time  it 
is  necessary  to  determine  a  partner's 
share  of  partnership  liabilities,  such 
partner's  share  of  partnership  minimimi 
gain  shall  be  computed  as  if  the 
partnership  taxable  year  had  ended 
immediately  prior  to  such  determination. 
For  purposes  of  section  752  and  the 
regulations  thereunder,  any  increase  in  a 
partner's  share  of  partnership  minimum 
gain  shall  be  deemed  to  occur 
immediately  before  the  event  that 
caused  such  increase. 

(ii)  Partner's  proportionate  share  of 
excess  nonrecourse  liabilities — (A)  In 
general.  A  partner's  proportionate  share 
of  the  excess  nonrecourse  habilities  of 
the  partnership  equals  the  amoimt 
determined  by  multiplying  the  partner's 
percentage  interest  in  partnership  proHts 
by  the  excess  nonrecourse  Labilities  of 
the  partnership. 

(B)  Excess  nonrecourse  liabilities.  The 
excess  nonrecourse  liabilities  of  the 
partnership  equal  the  excess  of — 

[1]  The  aggregate  amount  of  the 
nonrecourse  liabihties  of  the 
partnership;  over 

[2)  The  aggregate  amount  of  the  ^ 
nonrecourse  liabilities  of  the  partnership 
that  are  allocable  to  the  partners  under 
paragraph  (e)(1)  (i)  and  (ii)  of  this 
section. 


(C)  Interest  in  partnership  profits.  For 
purposes  of  this  paragraph  (e).  the 
partners'  interests  in  pcutnership  profits 
shall  be  determined  by  taking  into 
account  all  facts  and  circumstances 
relating  to  the  economic  arrangement  of 
the  partners.  However,  if — 

[1)  The  partnership  agreement 
specifies  the  partners'  interests  in 
partnership  profits  for  purposes  of 
determining  such  partners'  shares  of  the 
nonrecourse  habilities  of  the 
partnership;  and 

(2)  The  partners'  interests  in 
partnership  profits  (as  specified  in  the 
partnership  agreement)  are  reasonably 
consistent  with  allocations  (which  have 
substantial  economic  effect  under 

S  1.704-l(b))  of  some  significant  item  of 
partnership  income  or  gain  among  such 
partners; 

then  the  partners'  interests  in 
partnership  profits  shall,  for  the 
purposes  of  this  paragraph  (e).  be 
deemed  to  be  as  specified  in  the 
partnership  agreement.  See  example  (22) 
(iii)  of  paragraph  (k)  of  this  section. 

(f)  Assumption  of  liability — (1)  In 
general.  Except  as  otherwise  provided  in 
S  1.752-2T.  for  purposes  of  section  752 
and  the  regulations  thereunder,  a  person 
is  considered  to  assume  a  liability  to  the 
extent,  but  only  to  the  extent,  that  as  a 
result  of  the  assumption — 

(i)  The  assuming  person  is  subjected 
to  personal  liabiUty  with  respect  to  such 
liability;  and 

(ii)  In  the  case  of  any  assumption  of  a 
partnership  Uability  by  a  partner,  the 
person  to  whom  such  liability  is  owed  is 
aware  of  the  assumption  and  can 
directiy  enforce  the  partner's  obligation 
with  respect  to  such  liability,  and  no 
other  partner  or  person  related  to 
another  partner  would  bear  the 
economic  risk  of  loss  for  such  Uability 
(within  the  meaning  of  paragraph  (d)(3) 
of  this  section]  immediately  after  the 
assumption  if  such  liability  were  treated 
as  a  partnership  Uability. 

(2)  Effect  of  assumption — (i) 
Assumption  by  partnership.  If  a 
partnership  assumes  a  liability  of  a 
partner,  such  HabiUty  shall  thereafter  be 
treated  as  a  Uability  of  the  partnership, 
and  not  the  partner,  for  purposes  of 
section  752  and  the  regulations 
thereunder. 

(ii)  Assumption  by  partner.  If  a 
partner  assumes  a  liability  of  the 
partnership,  such  liability  shaU 
thereafter  be  treated  as  a  UabiUty  of  the 
partner,  and  not  the  partnership,  for 
purposes  of  section  752  and  the 
regulations  thereunder. 

(g)  Liability  defined.  Except  as 
otherwise  provided  in  the  regulations 
under  section  752,  an  obligation  is  a 


liability  of  the  obligor  for  purposes  of 
section  752  and  the  regulations 
thereunder  to  the  extent,  but  only  to  the 
extent,  that  incurring  or  holding  such 
obligation  gives  rise  to — 

(1)  The  creation  of.  or  an  increase  in, 
the  basis  of  any  property  owned  by  the 
obUgor  (including  cash  attributable  to 
borrowings); 

(2)  A  deduction  that  is  taken  into 
account  in  computing  the  taxable 
income  of  the  obligor;  or 

(3)  An  expenditure  that  is  not 
deductible  in  computing  the  obligor's 
taxable  income  and  is  not  properly 
chargeable  to  capital. 

See  examples  (2)  and  (3)(ii)  of  paragraph 
(k)  of  this  section. 

(h)  Related  person — (1)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (h),  a  person  is  related  to  a  , 
partner  for  purposes  of  this  section  if 
and  only  if  such  person  and  the  partner 
bear  a  relationship  to  each  other  that  is 
specified  in  section  267(b)  (without 
modification  by  section  267(e)(1))  or 
section  707(b)(1),  taking  into  account  the 
modifications  made  by  paragraph  (h)(2) 
of  this  section. 

(2)  Modifications  to  sections  267(b) 
and  707(b)(1).  For  purposes  of  this 
section,  sections  267(b)  and  707(b)(1) 
shall  be  appUed  by — 

(i)  Substituting  "80  percent  or  more" 
for  "more  than  50  percent"  each  place  it 
appears  in  such  sections; 

(ii)  Excluding  brothers  and  sisters 
from  the  members  of  a  person's  family; 
and 

(iii)  Disragarding  section  267(f)(1)(A). 

(3)  Person  related  to  more  than  one 
partner — (i)  In  general.  For  purposes  of 
this  section,  if  a  person  is  related  to 
more  than  one  partner — 

(A)  Any  obligation  of  such  person  to 
make  a  payment  to  a  creditor  or  other 
person  with  respect  to  a  partnership 
Uability  (within  the  meaning  of 
paragraph  (d)(3)(ii)(A)(2)  of  this  section), 
any  obligation  of  such  person  to  make  a 
contribution  to  the  partnership  (within 
the  meaning  of  paragraph 
(d)(3)(ii)(B}(2)(;70  of  this  section),  and 
any  reimbursement  that  such  person  is 
entiUed  to  receive  with  respect  to  such 
payment  or  contribution  (within  the 
meaning  of  paragraph  (d)(3)(ii)(C)  of  this 
section)  shall  be  allocated  to  the  related 
partner  with  the  greatest  percentage  of 
related  ownership  with  respect  to  such 
person;  and 

(B)  Any  partnership  Uability  owed  to 
such  related  person  that  but  for 
paragraph  (d)(3KiKB)  of  this  section, 
would  be  a  nonrecourse  liabihty  of  the 
partnership  shall  be  treated  as  a  liabiUty 
that  is  owed  to  a  person  related  to  the 
partner  with  the  greatest  percentage  of 


related  ownership  with  respect  to  such 
related  person. 

If  more  than  one  partner  holds  the  same 
percentage  of  related  ownership  with 
respect  to  such  person  and  no  partner 
holds  a  greater  percentage,  any  such 
obligation,  right  to  reimbursement  or 
liabiUty  shall  be  aUocated  equaUy 
among  such  partners  unless  the  facts 
and  circumstances  establish  that  the 
partners  would  share  any  economic 
burden  or  benefit  corresponding  to  any 
such  obligation,  right  to  reimbursement 
or  UabiUty  in  a  different  manner. 

(u)  Percentage  of  related  ownership. 
The  percentage  of  related  ownership  of 
a  partner  with  respect  to  a  related 
person  equals  the  greater  of— 

(A)  The  percentage  ownership  of  tfie 
related  person  by  the  partner,  or 

(B)  The  percentage  ownership  of  the 
partner  by  the  related  person. 

In  determining  the  percentage  of  related 
ownership  of  a  partner  with  respect  to  a 
related  person,  the  constructive 
ownership  or  attribution  rules 
applicable  under  sections  287(b)  and 
707(b)(1)  (as  modified  by  paragraph 
(h)(2)  of  this  section)  must  be  taken  into 
account,  and  if  a  partner  is  related  to  a 
person  under  more  than  one  of  the 
relationships  set  forth  under  sections 
267(b)  and  707(b)(1)  (as  so  modified), 
then  the  relationship  estabUshing  the 
highest  percentage  of  related  ownership 
must  be  used.  For  purposes  of  this 
section,  natural  persons  shall  be  deemed 
to  have  a  zero  percentage  of  related 
ownership  with  respect  to  each  other. 
For  example,  if  a  person  that  is  related 
to  more  than  one  partner  is  obligated  to 
make  a  payment  to  a  creditor  with 
respect  to  a  partnership  liability,  and 
such  person  and  such  partners  are 
related  because  they  are  members  of  the 
same  family,  then  that  obligation  must, 
for  purposes  of  determining  the 
economic  risk  of  loss  borne  by  each 
partner  with  respect  to  such  liabiUty.  be 
divided  equally  among  such  partners 
(unless  the  facts  and  circumstances 
establish  that  the  partners  would  share 
any  economic  burden  corresponding  to 
such  obligation  in  a  different  manner) 
under  this  paragraph  (h)(3)  because  they 
have  the  same  percentage  of  related 
ownership  (zero). 

(4)  Related  partners.  Except  aa 
otherwise  provided  in  this  section,  if 
related  persons  (within  the  meaning  of 
this  paragraph  (h))  own  (direcUy  or 
indirecUy)  interests  in  the  same 
partnership,  then  such  persons  shaU  not 
be  treated  as  related  persons  for 
purposes  of  determining  the  economic 
risk  of  loss  borne  by  each  of  them  for 
the  habilities  of  such  partnership. 

(i)  [Reserved.] 


(j)  Special  rules— {!)  Tiered 
partnerships.  If  a  partnership  (the 
"upper-tier  partnership")  is  a  partner  in 
another  partnership  (the  "subsidiary 
partnership"),  the  upper-tier 
partnership's  share  c^  the  Uabilities  of 
the  subsidiary  patnership  (other  than 
any  UabiUty  of  the  subsidiary 
partnership  that  is  owed  to  the  uppei^ 
tier  partnership)  shaU  be  treated  as 
liabiUties  of  the  upper-tier  partnership 
for  purposes  of  applying  sectiwi  752  and 
the  regulations  thereunder  to  the 
partners  of  the  upper-tier  partnership. 

(2)  Liabilities  which  are  part  recourse 
and  part  nonrecourse.  If  one  or  more 
partners  bears  the  economic  risk  of  loss 
(witiiin  the  meaning  of  paragraph  (d)(3) 
of  this  section)  for  only  a  portion  of  a 
partnership  UabiUty.  such  UabiUty  shaU 
be  treated  as  a  recourse  UabiUty  of  the 
partnership  to  the  extent  that  the 
partners  bear  the  economic  risk  of  loss 
for  such  UabiUty  and  as  a  nonrecourse 
liability  of  the  partnership  in  an  amount 
equal  to  the  excess.  See  examples 
(13)(iv)  and  (19)(ii)  of  paragraph  (k)  of 
this  section. 

(3)  Increase  and  decrease  in  share  of 
liabilities  resulting  from  same 
transaction.  For  purposes  of  section  752 
and  the  regulations  thereunder,  if  as  a 
result  of  a  single  transaction  (for 
example,  a  contribution  by  a  partner  to 
the  partnership  of  property  subject  to  a 
liabiUty  or  the  termination  of  the 
partnership  under  section  708(b))  a 
partner  incurs  both  an  increase  (or 
decrease)  in  the  partner's  share  of  the 
liabilities  of  the  partnership  and  a 
decrease  (or  increase)  in  the  partner's 
individual  Uabilities — 

(i)  Such  increase  and  decrease  must 
be  offset  against  each  other  prior  to  the 
application  of  paragraph  (b)  or  (c)  of  this 
section;  and 

(ii)  Only  the  amount  of  the  net 
increase  or  decrease,  if  any,  in  the  sum 
of  the  partner's  share  of  the  UabiUties  of 
the  partnership  and  the  partner's 
individual  liabiUties  resuhing  from  such 
transaction  shaU  be  treated  as  a 
contribution  of  money  by  the  partner  to 
the  partnership  or  a  distribution  of 
money  by  the  partnership  to  the  partner, 
respectively,  under  paragraph  (b)  or  (c) 
of  this  section. 

See  S  1.752-2T  (b)  (examples  (1)  and  (2)). 
(4)  Time  of  determination.  A  partner's 
share  of  the  liabiUties  of  the  partnership 
must  be  determined  whenever  such 
determination  is  necessary  in  order  to 
determine  the  tax  liabiUty  of  the  partner 
or  any  other  person.  See  9 1.705-1  (a)  for 
rules  regarding  when  the  adjusted  basis 
of  a  partner's  interest  in  the  partnership 
must  be  determined. 
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(5)  Limitation.  For  purposes  of  section 
752  and  the  regulations  thereunder,  the 
amount  of  an  indebtedness  shall  be 
taken  into  account  only  once,  even 
though  a  partner  (in  addition  to  his 
liability  for  such  indebtedness  as  a 
partner)  may  be  separately  liable 
therefor  in  a  capacity  other  than  as  a 
partner. 

(k)  Examples.  The  following  examples 
illustrate  the  application  of  the  rules  of 
this  section.  Except  as  otherwise 
provided,  these  examples  assume  that 
(1)  the  partnerships  discussed  therein 
are  formed  under  state  laws 
corresponding  to  the  Uniform 
Partnership  Act  or  the  Revised  Uniform 
Limited  Partnership  Act.  whichever  is 
appropriate,  (2]  partnership 
indebtedness  constitutes  debt  for 
federal  income  tax  purposes,  and  (3)  any 
debt  instrument  given  in  consideration 
for  the  sales  or  exchange  of  property 
bears  adequate  stated  interest  (within 
the  meaning  of  section  1274  (c)). 

Example  (If.  A  and  B  are  equal  partners  in 
a  general  partnership.  The  partnership 
borrows  $1,000.  A  and  B,  as  equal  partners, 
share  the  partnership  liability  for  that 
obligation  equally  under  the  rules  of  this 
section.  The  resulting  $500  increase  in  each 
partner's  share  of  the  liabilities  of  the 
partnership  is  treated  as  a  contribution  of 
$500  by  that  partner  to  the  partnership.  Sec 
paragraph  (b)  of  tliis  section.  Each  time  the 
partnership  pays  a  portion  of  the  outstanding 
balance  of  the  $1,000  loan,  each  partner's 
share  of  the  liabilities  of  the  partnership  is 
decreased  by  one-half  of  the  payment,  and 
the  decrease  in  each  partner's  share  of 
partnership  liabilities  is  treated  as  a 
distnbution  of  that  amount  by  the  partnenhip 
to  that  partner.  See  paragraph  (c)  of  this 
section. 

Example  (2).  (i)  C  and  D  are  partners  in  a 
general  partnership  that  uses  the  cash 
method  of  accounting.  At  the  close  of  its 
taxable  year,  the  partnership  has  accrued 
interest  expense  of  $1,000  and  accounts 
payable  of  $500  for  services  performed  on 
behalf  of  the  partnenhip. 

(ii)  Under  its  method  of  accoimting.  the 
partnership's  accrued  interest  expense  and 
accounts  payable  are  not  deductible  until 
paid.  Also,  the  partnerahip  obligations 
represented  by  those  items  have  not  created 
or  increased  the  basis  of  any  partnership 
property  or  given  rise  to  a  nondeductible 
expenditure  of  the  partnersiiip  that  is  not 
properly  chargeable  to  capital  account.  As 
provided  by  paragraph  (gj  of  this  section,  an 
obligation  diat  constitutes  a  debt  for  federal 
income  tax  purposes  is  a  liability  of  the 
obligor  only  to  the  extent  that  inctirring  or 
holding  such  obligation  gives  rise  to  (1)  the 
creation  of,  or  an  increase  in,  the  basis  of  any 
property  owned  by  the  obligor,  (2)  a 
deduction  that  is  taken  into  account  in 
computing  the  taxable  income  of  the  obligor, 
or  (3)  an  expenditure  that  is  not  deductible  in 
computing  the  obligor's  taxable  income  and  is 
not  properly  chargeable  to  capital  Therefore, 
the  partnership  obligations  for  accrued  but 


unpaid  interest  expense  and  accounts 
payable  are  not  partnership  liabiUties  for 
purposes  of  section  752. 

Example  (3).  (i)  E  and  F  form  a  general 
partnership  with  cash  contributions  of 
$20,000  each.  The  partnership  agreement 
provides  that  E  and  F  wrill  share  all 
partnership  profits  and  losses  equally.  The 
partnership  purt±ases  depreciable  personal 
property  for  $40,000  in  cash  and  a  recourse 
purchase  money  note  for  $eO,OOa 

(ii)  The  indebtedness  represented  by  the 
purchase  money  note  is  a  partnership  liabiUty 
because  incurring  that  obligation  creates  an 
additional  $60,000  of  basis  in  the 
partnership's  depreciable  personal  property. 
See  paragraph  (g)  of  this  section.  Under 
paragraph  (d)  of  this  section,  the  partnership 
Uability  for  the  purchase  money  note 
constitutes  a  recourse  liability  of  the 
partnership  to  the  extent  but  only  to  the 
extent,  that  one  or  more  partners  bears  the 
economic  risk  of  loss  for  such  Uability,  and 
each  partner's  share  of  the  recourse  liabilities 
of  the  partnerahip  equals  the  portion  of  those 
liabilities  for  which  such  partner  bears  the 
economic  risk  of  loss.  To  the  extent  that  no 
partner  bears  the  economic  risk  of  loss  for 
the  liability  represented  by  the  purchase 
money  note,  that  liability  constitutes  a 
nonrecourse  Uability  of  the  partnership.  See 
paragraph  (e)(2)  of  this  section.  Under 
paragraph  (d)(3)(i]  of  this  section,  a  partner 
bears  the  economic  risk  of  loss  for  a 
partnership  Uability  to  the  extent  that  such 
partner  woiild  be  obligated  to  make  a  net 
payment  to  a  creditor  or  other  person  or  a  net 
contribution  to  the  partnership  with  respect 
to  such  UabiUty  if  the  partnership 
constructively  Uquidated  (within  the  meaning 
of  paragraph  (d)(3](iii)  of  this  section). 

(iii)  In  a  constructive  Uquidation  of  the 
partnership,  aU  partnership  assets  are 
assiuned  to  become  worthless  and  aU 
partnerahip  Uabilities  are  assumed  to  become 
due  and  payable  in  fulL  See  paragraph 
(d)(3)(iii)(A]  (;)  and  [2)  of  this  section.  Thus, 
if  the  partnerahip  constructively  liquidated, 
the  purohase  money  note  would  be  due  and 
payable,  but  the  partnerahip  would  lack  the 
assets  needed  to  discharge  the  note.  As  a 
result,  E  and  F,  as  equal  general  partners, 
would  each  be  obligated  by  operation  of  law 
to  make  a  net  contribution  of  $30,000  to  the 
partnerahip  with  respect  to  the  partnerahip 
liabiUty  for  the  purchase  money  note.  See 
paragraph  (d)[3)(ii](B)  of  this  section. 
Therefore,  under  paragraph  (d)(3)(i)  of  this 
section,  E  and  F  each  bear  the  economic  risk 
of  loss  for  $30,000  of  that  liabiUty. 
Accordingly,  the  $80,000  partnerahip  UabiUty 
for  the  purchase  money  note  is  a  recourae 
UabiUty,  and  E  and  F  share  that  UabiUty 
equally. 

Example  (4).  (i)  The  facts  are  the  same  as 
in  example  (3),  except  that  F  is  a  limited 
partner,  who  guarantees  the  purchase  money 
note  and  has  no  obligation  to  make 
additional  capital  contributions  to  the 
partnerahip.  Under  the  guarantee,  if  the 
partnerahip  defaults  on  the  purchase  money 
note,  F  is  obligated  to  pay  the  outstanding 
balance  of  the  note.  In  addition.  F  is 
subrogated  to  the  seUer's  rights  against  the 
partnership  under  the  purohase  money  note 
for  any  payments  made  by  F  punuant  to  the 
guarantee. 


(ii)  Under  Fs  guarantee,  if  the  partnerahip 
constructively  Uquidated  (within  the  meaning 
of  paragrai^  (d)(3)(iU)  of  this  section).  F 
would  be  obligated  to  make  a  $60,000 
payment  to  the  seller  with  respect  to  the 
partnerahip  UabiUty  for  the  purchase  money 
note.  F  would,  however,  be  entitied  to  be 
reimburaed  (within  the  meaning  of  paragraph 
(d](3](ii)(C)  of  this  section)  by  the  partnerahip 
for  any  payment  made  under  the  guarantee 
purauant  Fs  right  to  subrogatioa  As  a  result, 
P  would  not  be  obligated  to  make  a  net 
payment  to  a  creditor  or  other  person  with 
respect  to  the  Uability  for  the  purchase 
money  note.  See  paragraph  (d)(3)(u)(A)  of 
this  sectioa  E,  as  the  sole  general  partner, 
however,  would  be  obligated  to  make  a  net 
contribution  of  $60,000  to  the  partnerahip 
with  respect  to  the  partnerahip  Uability  for 
the  purchase  money  note  in  order  to  provide 
the  partnerahip  with  the  funds  needed  to  pay 
the  outstanding  balance  of  the  note  that  is 
owed  to  F,  as  subrogee.  See  paragraph 
(d)(3)(U](B]  of  the  section.  Thus,  E  beara  the 
economic  risk  of  loss  for  the  entire  $60,000 
partnerahip  UabiUty.  Accordingly,  under 
paragraph  (d)  of  this  section,  the  UabiUty  is  a 
recourae  UabiUty,  and  Fs  share  of  that 
UabiUty  is  $6a000. 

Example  (S).  (i)  The  facts  are  the  same  as 
in  example  (3),  except  that  the  partnerahip 
agreement  provides  that  capital  accounts  wiU 
be  determined  and  maintained  for  the 
partnera  in  accordance  with  1 1.704- 
l(b)(2](iv),  distributions  in  Uquidation  of  the 
partnership  (or  any  partner's  interest)  are  to 
be  made  in  accordance  with  the  partnera' 
positive  capital  account  balances  (as  set  forth 
in  i  1.704-l(b)(2)(ii)(Z>](2)),  and  any  partner 
with  a  deficit  balance  in  the  partner's  capital 
account  foUowing  the  liquidation  of  the 
partner's  interest  must  restore  that  deficit  to 
the  partnerahip  (as  set  forth  in  i  1.704- 
l(b)(2)(ii)(6)(d)).  At  the  time  it  incurs  the 
Uability  for  the  purchase  money  note,  the 
partnerahip  has  no  income,  gain,  loss, 
deduction,  or  credit  for  the  taxable  year. 

(u)  To  determine  the  economic  risk  of  loss 
that  each  partner  beara  with  respect  to  the 
partnerahip  Uability  for  the  purchase  money 
note,  the  partnerahip  must  be  deemed  to 
constructively  liquidate  (within  the  meaning 
of  paragraph  (d)(3)(iii)  of  this  section).  This 
requires,  among  other  things,  that  the 
partnerahip  be  treated  as  if  it  disposed  of  aU 
its  assets  in  a  fully  taxable  exchange  for  no 
consideration,  allocated  partnerahip  items  of 
income,  gain,  loss,  deduction,  and  credit  to 
the  partnera  for  the  partnerahip  taxable  year 
ending  on  the  date  of  the  Uquidation,  and 
liquidated  the  partner's  interests  in  the 
partnerahip.  See  paragraph  (d)(3)(iii)(A)  [3] 
and  [4]  of  this  section.  If  the  partnenhip 
constructively  Uquidated  immediately  after 
incurring  the  purohase  money  note,  the 
partnerahip  would  recognize  a  taxable  loss  of 
$100,000  (which  equals  the  adjusted  tax  basis 
of  the  property)  on  the  disposition  of  its 
depreciable  peraonal  property  for  no 
consideration.  Thus,  the  partnenhip  would 
have  a  taxable  loss  of  $100,000  for  the 
hypothetical  partnerahip  taxable  year  ending 
on  the  date  of  the  constructive  Uquidation. 
The  partnership  agreement  would  allocate 
this  loss  between  E  and  F  as  foUows: 


E 

F 

Capital  aocounl  on  fomwtion .. 
Less:  loss 

$20,000 
(50,000) 

$20,000 
(50,000) 

Capital   aocounl  after   con- 

($30,000) 

($30,000) 

Thus,  in  order  to  restore  the  deficit  balances 
in  their  capital  accounts,  E  and  F  would  each 
be  obligated  to  make  a  net  contribution  of 
$30,000  to  the  partnerahip  with  respect  to  the 
partnerahip  Uability  for  the  purohase  money 
note  if  the  partnerahip  constructively 
Uquidated  Immediately  after  it  incurred  that 
UabiUty.  See  paragraph  (d)(3)(ii)(B)  of  this 
section.  Therefore,  as  in  example  (3)  E  and  F 
each  bean  $30,000  of  the  economic  risk  of 
loss  for  the  partnerahip  Uability  under 
paragraph  (d)(3)(i)  of  this  section. 

Example  (6).  (i)  The  facts  are  the  same  as 
in  example  (S),  except  that  the  partnerahip 
agreement  provides  that  90  percent  of 
partnerahip  net  taxable  loss  wiU  be  aUocated 
to  E  and  10  percent  to  F. 

(ii)  As  in  example  (5),  if  the  partnenhip 
constructively  Uquidated  immediately  after 
incurring  the  purchase  money  note,  the 
partnenhip  would  recognize  a  taxable  loss  of 
$100,(X)0  on  the  disposition  of  its  depreciable 
penonal  property  for  no  consideration,  and 
the  partnenhip  would  have  a  net  taxable  loss 
of  $100,000  for  the  hypothetical  partnerahip 
taxable  year  ending  on  the  date  of  the 
constructive  Uquidation.  The  partnenhip 
agreement  would  aUocate  90  percent  of  this 
net  taxable  loss  to  B  and  10  percent  to  F. 


E 

F 

LatK  toes™. -. 

$20,000 
(90,000) 

$20,000 
(10,000) 

Capital  account  aflar  oon- 

$70,000 

$10,000 

Thus,  E  would  be  obligated  to  make  a  net 
contribution  of  $70,000  to  the  partnenhip  at 
the  time  of  the  constructive  liquidation 
(within  the  meaning  of  paragraph 
(d)(3)(u)(B](J)  of  this  section)  in  order  to 
restore  the  deficit  balance  in  E's  capital 
account  F,  on  the  other  hand,  would  not  be 
obUgated  to  make  a  contribution  to  the 
partnerahip,  but  would  be  entiUed  to  receive 
a  $10,000  distribution  from  the  partnerahip. 

(iu)  Under  paragraph  (d)(3)(u)(B)(i)  of  this 
section,  $60,000  of  the  $70,000  net 
contribution  that  E  would  be  obligated  to 
make  to  the  partnerahip  constitutes  an 
obligation  to  make  a  net  contribution  with 
respect  to  the  partnerahip  liability  for  the 
purchase  money  note  (E's  net  contribution 
($70,000)  multiplied  by  the  fraction  obtained 
by  dividing  the  outstanding  partnerahip 
indebtedness  with  respect  to  that  UabiUty 
($60,000)  by  the  sum  of  tiie  partnera'  net 
contiibutions  ($70,000)).  The  other  $10,000  of 
Fs  net  contribution  would  fund  the 
distribution  to  F.  While  the  holder  of  the 
ptirohase  money  note  could  attempt  to 
recover  the  balance  due  on  the  note  from  F  as 
a  general  partner,  E  and  F  have  aigreed  under 
the  partnerahip  agreement  that  as  between 
them.  E  wiU  bear  the  risk  of  loss  for  that 


Uability,  and  the  rules  of  this  section  assume 
that  E  actuaUy  discharges  Fs  obligation  to 
make  a  net  contribution  to  the  partnerahip  at 
the  time  of  the  constructive  Uquidation.  See 
paragraph  (d)(3)(u)(D)(2)  of  tiiis  section. 
Under  paragraph  (d)(3)(i)  of  this  section.  E 
beara  the  economic  risk  loss  for  the  full 
amount  of  the  partnerahip  liability  for  the 
purchase  money  note.  Therefore,  the 
partnerahip  UabUity  for  the  note  is  a  recourse 
UabiUty  that  is  allocated  entirely  to  E.  See 
paragraph  (d)  (l)  and  (2)  of  Uiis  section. 

Example  (7).  (i)  The  facts  are  the  same  as 
in  example  (6),  except  that  F  contributes  a 
promissory  note  (of  which  F  is  the  maker) 
with  a  principal  balance  of  $60,000  to  the 
partnenhip.  The  promissory  note  is  not 
readUy  tradeable  on  an  estabUshed  securities 
market  Fs  promissory  note  is  payable  in  five 
yean;  however,  Fs  obUgation  to  discharge 
the  note  wiU  be  accelerated  if,  prior  to  that 
time,  the  partnenhip  is  Uquidated. 

(ii)  Fs  promissory  note  constitutes  an 
obUgation  to  make  a  contribution  to  the 
partnenhip  (within  the  meaning  of  paragraph 
(d)(3)(U)(B)(2)  of  this  section).  If  F  contiibuted 
the  $80,000  principal  balance  of  the 
promissory  note  to  the  partnenhip 
immediately  after  the  constructive 
Uquidation.  Fs  capital  account  would 
increase  by  $eo,OOa  giving  F  a  positive 
capital  account  balance  of  $70,000  and  the 
ri^t  to  the  distribution  of  an  additional 
$60,000  from  the  partnerahip. 

Fs  capital  account  after  construc- 
tive Uquidation $10,000 

Plus:  contribution  punuant  to 
promissory  note...............................      80,000 

Total . $70,000 


Because  F  would  be  entitled  to  be  reimbursed 
for  a  contribution  made  purauant  to  the 
promissory  note,  F  would  not  be  obUgated  to 
make  a  net  contribution  to  the  partnerahip 
upon  a  constructive  Uquidation.  See 
paragraph  (d)(3)(U)(B)(3)  and  (C)  of  this 
section.  After  Fs  payment  of  the  $60,000 
balance  due  on  the  promissory  note,  the 
partnerahip  would  have  only  $60,000  in  cash 
to  satisfy  the  $60,000  partnerahip  Uability  and 
Fs  $70,000  positive  capital  account  balance. 
E  would,  however,  be  obligated  to  make  a  net 
contribution  of  $70,000  to  the  partnerahip  to 
restore  the  deficit  balance  in  E's  capital 
account  As  in  example  (6),  $60,(X)0  of  this  net 
contribution  constitutes  a  net  contribution 
with  respect  to  the  partnerahip  liabiUty  and 
$10,(X)0  is  attributable  to  the  partnerehip's 
obUgation  to  satisfy  Fs  positive  capital 
account  balance.  Therefore,  as  in  example 
(6),  E  beara  the  economic  risk  of  loss  for  the 
full  amount  of  the  partnership  UabUity  for  the 
purchase  money  note  unless  Fs  contribution 
of  the  promissory  note  to  the  partnerahip 
constitutes  part  of  a  plan  to  circumvent  or 
avoid  E's  deficit  restoration  obligatiorL  See 
paragraph  (d)(3)(ii)(D)(J)  of  tiiis  section 
regardiiig  the  existence  of  a  plan  to 
circumvent  or  avoid  an  obligation. 

Example  [8].  (i)  G  and  H  form  a  general 
partnerahip  to  invest  in  stocks,  securities,  and 
other  income  producing  Uquid  assets.  G,  the 
managing  partner,  contributes  $5,000  in  cash 


to  the  partnerahip,  and  H,  an  investor, 
contributes  $15,000  in  cash  to  the  partnerahip. 
Inunediately  after  its  formation,  the 
partnerahip  obtains  a  $10,000  recourae  loan 
from  a  commercial  bank  and  ptutiiases 
$15,000  of  corporate  stock,  $10,000  of 
government  securities,  and  a  $3,000 
certificate  of  deposit  At  the  end  of  its  firet 
day  of  business,  the  partnerahip  owns  the 
foUowing  assets: 


Cash ...........  $2,000 

Corporate  stock 15,000 

Covermnent  securities  ..........„.....„.:.,  ICMIOO 

Certificate  of  deposit...-..™.... .™.„  3.000 


Total. 


$30,000 


The  partnerahip  agreement  provides  that  the 
partnera  wiU  share  partnerahip  taxable 
income  and  loss  equaUy.  The  partnerahip 
agreement  also  provides  that  capital 
accounts  wiil  be  determined  and  maintained 
for  the  partnera  in  accordance  with  i  1.704- 
l(b)(2)(iv),  distributions  in  Uquidation  of  the 
partnenhip  (or  any  partner's  interest)  wiU  be 
made  in  accordance  with  the  partner's 
positive  capital  account  balances  (as  set  forth 
in  f  1.704-l(b)(2)(U)(Z>)(2)),  and  any  partner 
with  a  deficit  balance  in  the  partner's  capital 
account  foUowing  the  Uquidation  of  the 
partner's  Interest  must  restore  that  deficit  to 
the  partnership  (as  set  forth  in  {  1.704- 
l(b)(2)(ii)(6)(5)). 

(u)  The  indebtedness  represented  by  the 
loan  is  a  partnerahip  Uability.  See  paragraph 
(g)  of  this  section.  The  partnera  wUl  share 
that  UabiUty  according  to  the  economic  risk 
of  loss  borne  by  each  partner  with  respect  to 
such  Uability.  See  paragraph  (d)(3)(i)  of  this 
sectioa  The  determination  of  the  economic 
risk  of  loss  that  each  partner  beara  with 
respect  to  the  UabiUty  for  the  loan  is,  in  turn, 
governed  by  the  impact  that  a  constroctive 
Uquidation  of  the  partnerahip  would  have  on 
the  partnera'  obligation  with  respect  to  that 
UabiUty.  If  a  partnerahip  is  deemed  to 
constructively  Uquidate,  all  partnerahip 
assets,  including  cash  and  other  financial 
assets,  are  deemed  to  be  worthless,  and  the 
partnerahip  is  treated  as  if  it  disposed  of 
those  assets  in  a  fully  taxable  exchange  for 
no  consideration.  On  the  deemed  disposition 
of  its  cash,  corporate  stock,  government 
securities,  and  certificate  of  deposit  for  no 
consideration  at  the  end  of  its  firat  day  of 
business,  the  partnerahip  would  recognize  a 
$30,000  taxable  loss.  This  loss  would  be 
aUocated  equally  between  the  partnera. 

C  H 

Capital  accounts  on 

formation $5,000  $15,000 

Less:  loss (15.000)  (15,000) 

Capital  accounts  after 
constructive 
liquidation ($10,000)  $0 


Consequently,  If  the  partnerahip 
constructively  Uquidated  at  the  end  of  its  fint 
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day  of  buaines«,.G  would  be  oUigatsd  to 
make  a  net  contribution  df$IO,0Q0  to  tb« 
partnership  to  restore  the  deficit  balance  in 
G's  capital  account  See  paragraph 
(d)(3)(ii)(B)(a)  at  this  secfioB.  Under 
paragraph  ((})(a](in(Bit7)  "^  *»»  section.  G's 
deficit  reitoratian  obligation  would  be 
treated  as  on  obligation  to  make  a  net 
contribution  of  $10,00010  fte  partnership 
KvithTespedtlo  the  partnership  liability  for 
the  loan.  Therefore,  under  paragraph  (d](3)(i) 
of  this  section,  G  bears  the  economic  risk  of 
loss  for  the  full  amount  of  the  partnership 
liability  for  the  loan.  As  a  result,  the  liability 
is  a  rscourse  liability  that  is  allocated 
antinly  to  G.  See  j)aragraph  (d)  (1)  and  (2)  of 
this  section. 

EMomple  (9).  (i)  I  and  Jlbrm  a  limited 
partnership.  1.  the  general  partner, 
contributes  SlOOOO  to  the  partnership,  and  J, 
the  limited  partner,  contributes  $80,000  to  the 
partnership.  The  partnership  purchases 
depieoiabte  personal  piaperty  1  for  fnOMO. 
paid  by  the  daihrny  of'$40.000  in  carii  and  a 
recourse  pun±a8e  money  note  in  the 
principal  amount  oftTOMO  ('tnote  1").  The 
partnership  also  pnrcfa^MS  deprecial>le 
property  2  lorfaTIMM),  paid  by  Ihe  deUvory 
of MOJOO  in  cash  and  a  recourse  purchase 
monay  note  in  tfie  principal  amount  of 
$210,000  ("ndte  2").  I  and  the  seller  of 
property  2aitlar  into  an  indemntfirartion 
agrsement  wtaeediyl  agrees  to  pay  the  sailer 
the  outstanding  balance  of  note  2  if  ttie 
partnership  fails  to  make  the  payments 
required  pursuant  to  that  note.  Under  the 
indemnificatian  agreement,  if  the  partnership 
defaults,  the  seller  may  collect  the  balance 
due  on  note  2  directly  from  J  without  pursuing 
its  legal  remedies  against  die  partnership. 
The  seller  may  also  attempt  to  collect  the 
balance  due  on  note  2  from  the  partnership 
before  it  piacsads  against  ]  under  the 
indemnification  agreement.  The  partnership 
agreement  don  not  give  J  any  right  to  seek 
repayment  from  the  partnership  or  I  for  any 
amount  that  J  pays  to  the  aellerpuisuant  to 
the  indemnification  agreement.  Similarly, 
neither  the  partnership  nor  I  are  beneficiaries 
of  die  indemnification  agreement.  Hie 
partnership  agreement  provides  diat 
partnership  taxable  income  and  loss  will  be 
allocated  10  percent  to  I  and  90  percent  to  J, 
except  that  all  partnership  taxable  loos  will 
be  allocated  to  I  after  die  partners'  capital 
accounts  are  reduced  to  lero  and  partnership 
taxable  income  must  first  be  allocated  to 
eliminate  any  deficit  balances  to  the  partners' 
capital  accounts.  The  partnership  agreement 
also  provides  diat  capital  accounts  «vill  be 
determined  and. maintained  for  the  partners 
in  accordance  widi?  1.704-l(b)(2J(lv)  and 
distributions  in  liquidation  of  die  partnership 
(or  any  partner's  interest)  are  to  be  made  in 
accordance  with  the  partner's  positive  capital 
account  balances  (as  set  forth  in  {  1.704- 
l(b)(2)(ii)(6)(2)).  The  partners  are  not 
obligated  to  restore  any  deficit  balances  in 
their  capital  accounts  following  the 
liquidation  of  their  interests  in  the 
partnership.  The  partnership  has  no  income, 
gain,  loss,  deduction,  or  credit  for  the  period 
prior  to  the  acquisition  of  properties  1  and  2. 

(ii)  The  partnership  obligations  represented 
by  notes  1  and  2  constitute  partnership 
liabilitias  ("liabilities  1  and  2".  respectively). 


SeejMragraph  {g)  itf  ibis  section.  If  the 
partner^p  oonstnictively^Iiqiddated  j(wUhin 

die  maaning  (rfpaiagrvb  (^Iffii)^  tt>^ 
■ection)  immediately^^  incurring  liabilities 
1  andX  tkepartneBhtp«(oUldj«c9Qgnize  a 
taxable  loss  (trSsaoOBScgm-fcedtspasltion 
of  propacdesl  and  2  for  m>  conSideratlDn. 
See  pacagsaph4d)(3KiU](AP1  of  diia  section. 
Thus, lor  die  hjrpodieticallaxable -year 
emiing  on  the  date  of  the^constmotive 
liquidation,  the  partnership  would  have  a 
taxable  loss  of  $380,000.  This  loss  JirouU  be 
allocated  between  die  partneis  as  foUows: 


Capital  aacounts  on 

formation.. 
Lass:  loss.. 


I  I 

•10000      tSOMO 
....  (290,000)      (80000) 


Capital  accoudU  after 
constiuotive 
liquidadoB. 


..($280080) 


SO 


After  the  Ganatnictive  liquidation,  I,  as  the 
sole  genetal  portmr,  would  i>e«bligated  by 
operation  of  Jaw  toAontribute-SUO^iOO  to  the 
partnership  tooiisahai^  the  partnership's 
obligations  under  notes  1  and  2.  ],  on  the 
other  hand,  would  be  obligated  pursuant  to 
the  indemnification  agreement  topay  the 
outstanding  b«ilaneex>f  note  2  (SZIOOOO)  to 
die  seller  of  proper^  2  because  of  the 
partnership's  failure  to  make  the  payments 
due  on  that  note.  See  paragraph 
(d)(3)(iii)(Al(2)  of  this  section. 

(iii)  \'.t  obUgaUon  to  contribute  $280,000  to 
the  partnerAip  constitutes  an  obligation  to 
make  a  net  contribution  to  the  partnership. 
See  paragraph  (d)(3)(in(B)(d)  of  this  section. 
Under  paragraph  (d)(3)(ii)(B)(i)  of  diis 
sectioa  the  net  contribution  that  I  would  be 
obligated  to  make  to  the  partnership  at  the 
time  of  the  constructive  liquidation  is 
allocated  among  thepastnership  liabilities  to 
determine  the  net  contribution  that  I  would 
be  obligated  to  make  with  respect  to  each 
liability.  The  amount  of  I's  obligation  to  make 
a  net  contribution  to  the  partnership  that  will 
be  allocated  to  each  partnership  liability  is 
determined  by  multiplying  the  amount  of  that 
obligation  by  the  fraction  obtained  by 
dividing  the  outstanding  partnership 
indebtedness  widi  respect  to  diat  liability  at 
the  time  of  the  constructive  liquidation  by  the 
sum  of  the  net  contributions  that  all  partners 
woilld  be  obligated  to  make  to  the 
partnership  as  a  result  of  the  liquidation. 
Under  paragraph  (dI(8)(ii)(B)(fl  of  diis 
section,  the  outstanding  partnership 
indebtedness  with  respect  to  liabilities  1  and 
2  at  the  time  of  the  constructive  liquidation 
equals  the  outstanding  balances  of  those 
liabilities— $70,000  and  $210,000.  respectively. 
The  sum  of  the  net  contributions  that  the 
partners  would  be  obligated  to  make  to  the 
partnership  at  the  time  of  the  constructive 
liquidation  equals  $280,000  because  I  is  the 
only  partner  that  would  be  obligated  to  make 
a  net  contribution  to  the  partnership. 
Therefore,  if  theipartnership  constructively 
liquidated  immediately  after  Incurring 
liabilities  1  and  2, 1  would  be  obligated  to 
make  net  contributions  with  respect  to 
liabUities  1  and  2  of  70.000  ($280,000 
multiplied  byS70,000/$280,000)  and  SZIOOOO  . 


^200000  juultiplied  by  $210',flOO/$200,000). 
respectivsly.  fai  addition,  assuming  that  J  has 
no  right  under  applicable  state  law  to  be 
r»imbi»sad-W^«yiyyaieiM  uwdt' iwiswiaiit 
to  tfae'indoiuuifioatiDitvgreeneBt,')<w0uld-oe 
obligated  to  make  a  net  payment  of  $210,000 
to  a  cndMor .or  other  person  with  respect  to 
UabOity  2.  See  par^raph  {d](3)(iiKA)  of  diis 

(iv)  Under  paiaguiph  (d)(a4(4(A)  of  diis 
section,  >tbe«aDBonic  risk  of  4ms  borne  by  a 
partBar4vttfa'TCapect  to  any  partnership 
liability  faBeBa%  equals  the  sum  of  (91)  die 
net  payment  thataucfa  partner  would  "be 
obligated  <tD  make  to  a  creditor  or  other 
penon  and  (2)the<iiat  contribution  that  such 
partner  would  be  obligated  tp  make  to  the 
partnersh^wdthirespetit  to  such  UabUily  if 
the  partnership  uwuslnictjyely  liquidated.  If 
the  aggregate  anuumtioftlie  auuuuiuic  risk  of 
loss  that  all  pmtiwTT  would  odienwise  be 
determinfld  to  baarwttfaTBspacttD  a 
partnership 'UabiUty 'exceeds  the  amount  of 
such  liability, 'faofCBver,  then  the  economic 
risk  of  losslKinw  by  each  partosrielfli  - 
respect  to  such  liability  shall .eqasil  die 
amount  determined  by  multipljrti^  su(fl> 
habiUty  liy  die  fraction  obtained  >by  dividing 
the  economic  risk  of  loss 'that  the  partner 
would  otherwise  be  considered  to  beer  writh 
respect  to  such  liability  by  the  sum  of  such 
amounts  for  all  partners.  See  the  next  to  the 
last  sentence  of  paragraph  (d)(3)(i)  of  this 
section.  Under  the  general  rule  of  paragraph 
(d)(3](i)(A)  of  tiiis  section.  I  and )  would  eadi 
bear  ihe  economic  risk  of  loss  fbr  die  full 
amount  of  liability  2. 1  and  ]  each  bear  the 
economic  risk  of  loss  for  the  full  amount  of 
Habihty  2  under  the  general  rule  because  the 
arrangements  between  the  partners  fail  to 
satisfactorily  address  the  manner  in  which 
they  will  share  the  risk  of  loss  attributable  to 
that  liability.  In  such  a  oase,  the  facts  must  be 
closely  sorutinized  to  determine  whether  the 
failure  to  resolve  the  manner  in  which  the 
partners  will  share  the  risk  of  loss 
attributable  to  a  partnership  liability  is  part 
of  a  plan  to  circumvent  or  avoid  the 
obligation  of  any  partner  to  make  a  net 
payment  to  a  creditor  or  other  person  or  a  net 
contribution  to  the  partnership  with  respect 
to  such  liabiUty.  See  paragraph  (2)(3)(ii)(DJ(.9) 
of  this  section  regarding  the  existence  of  a 
plantto  circumvent  or  avoid  an  obligation. 
Assuming  that  there  is  not  a  plan  to 
circumvent  or  ovoid  either  partner's 
obligation  with  respect  to  liability  2. 1  and  ] 
each  bear  the  economic  risk  of  loss  of 
$105,000  of  liabUity  2  under  die  next  to  die 
last  sentence  of  paragraph  (d)(3)(i)  of  this 
section.  Also,  I  bears  the  economic  risk  of 
loss  for  the  full  amount  of  liability  1  because  I 
would  be  obligated  to  make  a  net 
contribution  to  the  partnership  of  (70,000 
wtdi  respect  to  liability  1  if  the  partnership 
constructively  liquidated  immediately  after 
incurring  that  liability.  Accordingly,  liabilities 
1  and  2  are  recourse  liabilities  of  tlie 
partnership,  I  and )  share  liability  2  equally, 
and  I  is  allocated  the  entire  amount  of 
liability  1.  See  paragraph  (d)  (1)  and  (2)  of 
this  section. 

Example  flO).  (1)  K  and  L  form  a  limited 
partnership.  IC.  the  general  partner,  and  L,  the 
limited  partner,  ctmtribute  920,000  and 
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$80,000  respectively,  in  cash  to  the 
partnership.  The  partnership  purchases 
depreciable  personal  property  for  $250000 
using  the  $100,000  in  cash  contributed  by  the 
partners  and  a  $150,000  recourse  loan  from  a 
commercial  bank.  To  provide  additional 
security  for  the  loaa  the  bank  obtains  an 
indemnification  from  L.  Under  the 
indemnification  agreement,  if  the  partnership 
defaults  on  the  loaa  L  has  agreed  to  pay  the 
bank  the  portion,  if  any,  of  the  outstanding 
balance  of  the  loan  that  it  is  unable  to 
recover  from  the  partnership.  L  has  no 
obligation,  however,  to  make  any  payment 
pursuant  to  the  indemnification  agreement 
until  the  bank  has  exhausted  its  legal 
remedies  against  the  partnership.  "The 
partnership  agreement  provides  that  capital 
accounts  will  be  determined  and  maintained 
for  the  partners  in  accordance  with  S  1.704- 
l(b)(2)(iv),  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  are  to 
be  made  in  accordance  with  the  partners' 
positive  capital  account  balances  (as  set  forth 
in  8 1.704-l(b)(2)(ii)(6)(2)),  and  K  is  obligated 
to  restore  to  the  partnership  any  deficit 
balance  in  ICs  capital  account  following  the 
Uquidation  of  K's  interest  (as  set  forth  in 
S  1.704-l(b)(2)(ii)(6)(J)).  L  has  no  obligation  to 
contribute  additional  capital  to  the 
partnership.  The  partnership  agreement  also 
provides  that  partnership  taxable  income  and 
loss  will  be  allocated  20  percent  to  K  and  80 
percent  to  L,  except  that  partnership  taxable 
loss  will  be  allocated  solely  to  K  after  the 
partners'  captial  accounts  are  reduced  to  zero 
and  partnership  taxable  income  must  be 
allocated  first  to  eliminate  any  deficit 
balances  in  the  partner's  capital  accounts, 
(ii)  The  indebtedness  represented  by  the 
loan  obtained  by  the  partnership  to  purchase 
the  depreciable  personal  property  is  a 
partnership  liability.  See  paragraph  (g)  of  this 
section.  If  the  partnership  constructively 
liquidated  (within  the  meaning  of  paragraph 
(d)(3)(iii)  of  this  section),  K.  as  the  only 
partner  that  has  any  obligation  to  contribute 
additional  capital  to  the  partnership,  would 
be  obligated  to  make  a  contribution  to  the 
partnership  of  the  funds  needed  to  pay  the 
outstanding  balance  of  the  loan,  and  K  would 
not  be  entided  to  seek  reimbursement  for  this 
contribution  from  L  (K  is  not  a  beneficiary  of 
the  indemnification  agreement). 
Consequently,  K  would  be  obligated  to  make 
a  net  contribution  of  $150,000  with  respect  to 
the  partnership  liability  for  the  loan  if  the 
partnership  constructively  liquidated.  See 
paragraph  (d)(3)(ii)(B)  of  this  section. 
Therefore,  under  paragraph  (c)  of  this  section, 
K  bears  the  economic  risk  of  loss  for  the  full 
amount  of  the  partnership  liabihty  for  the 
loan,  and  that  liability  is  a  recourse  hability 
that  is  allocated  entirely  to  K. 

(iii)  Under  the  indemnification  agreement 
L's  obligation  to  make  a  payment  to  the  bank 
arises  only  if  the  bank  cannot  recover  its  loan 
from  the  partnership.  Consequently,  if  the 
partnership  constructively  liquidated,  L 
would  not  be  obligated  to  make  a  payment  to 
the  bank  under  the  indemnification 
agreement  unless  K  failed  to  discharge  K's 
obligation  to  contribute  additional  capital  to 
the  partnership.  Under  paragraph 
(d)(3)(U)(D)(^]  of  diis  section,  however,  die 
partners  are  generally  treated  as  if  they 


actually  discharge  their  obligations  to  make 
contributions  to  the  partnership  or  payments 
to  a  creditor  or  other  person  for  purposes  of 
applying  paragraph  (d)(3)(ii)  of  diis  section. 
Therefore,  since  K  is  asssumed  to  satisfy  K's 
obligation  to  contribute  additional  capital  to 
the  partnership,  L  is  not  considered  to  have 
an  obligation  to  make  a  payment  to  the  bank 
under  the  indemnification  agreement 

Example  (U).  (i)  the  facts  are  the  same  as 
in  example  (10),  except  that  K  is  a 
corporation  that  is  a  member  of  an  aHUiated 
group  of  corporations  filing  a  consolidated 
return.  K  was  formed  by  the  parent  of  the 
consoUdated  group,  P  corporation,  solely  to 
acquire  and  hold  iu  general  partner  interest 
P  corporation  formed  K  to  acquire  an  interest 
in  the  partnership  both  for  investment 
purposes  and  for  the  tax  losses  it  expected 
the  partnership's  property  to  generate.  To 
limit  its  monetary  exptosure,  however,  P 
capitalized  K  only  widi  the  funds  K  needed  to 
acquire  its  general  partner  interest 

(ii)  These  facts  and  circumstances,  when 
considered  togeUier  widi  L's  indemnification 
agreement  indicate  a  plan  to  circumvent  or 
avoid  K's  obligation  to  make  a  net 
contribution  to  the  partnership.  Therefore, 
imder  paragraph  (d)(3)(ii)(D)(J)  of  diis 
section,  K's  obligation  to  make  a  net 
contribution  to  die  partnership  is  not 
recognized  for  purposes  of  applying  the  rules 
of  paragraph  (d)(3)  diis  section,  and  die  rules 
of  this  section  must  be  applied  as  if  that 
obligation  did  not  exist.  See  paragraph 
(d)(3)(ii)(D)(,?)  of  diis  section.  Accordingly,  if 
the  partnership  constructively  liquidated 
(within  the  meaning  of  paragraph  (d)(3)(iii)  of 
this  section),  the  bank  would  not  be  able  to 
recover  any  part  its  loan  from  the 
partnership,  and  L  would  be  obligated 
pursuant  to  the  indemnification  agreement  to 
pay  the  bank  the  outstanding  balance  of  the 
loan.  Under  paragraph  (d)(3j(i)  of  this  section, 
L  bears  the  economic  risk  of  loss  for  the  full 
amount  of  the  partnership  liability  for  the 
loan.  Therefore,  the  partnership  UabiUty  for 
the  loan  is  a  recourse  UabiUty  that  is 
allocated  entirely  to  L  See  paragraph  (d)  (1) 
and  (2)  of  this  section. 

Example  (12).  (i)  M  and  N  form  a  general 
partnership  to  purchase  an  office  building, 
each  contiibuting  $15,000  to  the  partnership. 
The  partnership  purchases  an  office  building 
for  $100,000  with  the  cash  contributed  by  the 
partners  and  a  $70,000  recourse  loan  from  a 
commercial  bank.  In  connection  with  the 
purchase  of  the  building,  M  contributes  an 
additional  $45,000  to  die  partnership.  These 
funds  are  deposited  in  a  special  escrow 
account  of  the  partnership  that  is  to  be  used 
solely  for  purposes  of  making  payments  on 
the  loan.  "The  partnership  pledges  the  escrow 
account  to  the  bank  as  security  for  the  loan. 
The  partnership  agreement  provides  that  the 
partners  will  share  partnership  taxable 
income  and  loss  equally,  except  that  interest 
income  from  the  escrow  account  is  to  be 
allocated  95  percent  to  M  and  6  percent  to  N. 
The  partnership  agreement  also  provides  that 
capital  accounts  will  be  determined  and 
maintained  for  the  partners  in  accordance 
widi  |1.704-l(b)(2)(iv),  distiibuUons  in 
liquidation  of  the  partnership  (or  any 
partner's  interest)  are  to  be  made  in 
accordance  with  the  partners'  positive  capital 


account  balances  (as  set  forth  in  |  l.TiM- 
l(b)(2)(ii)(6)(2)),  and  any  partner  widi  a 
deficit  balance  in  the  partner's  capital 
account  following  the  Uquidation  of  the 
partner's  interest  must  restore  that  deficit  to 
die  partnership  (as  set  forth  in  1 1.704- 
l(b)(2)(ii)(6)(5)).  The  partnership  has  no 
income,  gain,  loss,  deduction,  or  credit  for  the 
period  prior  to  the  acquisition  of  die  building. 

(u)  The  indebtedness  represented  by  the 
loan  obtained  by  the  partnership  to  purchase 
the  office  building  is  a  partnership  UabiUty. 
See  paragraph  (g)  of  tliis  section.  If  the 
partnership  is  deemed  to  constructively 
Uquidate  (within  die  meaning  of  paragraph 
(d)(3](ui)  of  this  section)  inunediately  after 
purchasing  the  building,  the  partnership  is 
treated  as  if  the  building  became  worthless, 
the  loan  became  due  and  payable  in  fuU.  and 
the  partnership  disposed  of  the  building  in  a 
fully  taxable  exchange  for  no  consideratioa 
In  addition,  the  partnership  is  deemed  to 
transfer  the  funds  held  in  escrow  to  the  bank 
in  partial  satisfaction  of  die  loan.  The 
escrowed  funds  are  not  deemed  to  be 
worthless  because  those  funds,  which  were 
contiibuted  to  the  partnership  by  M.  ai«  used 
in  die  partnership's  activities  solely  to  secure 
the  payment  of  the  loan  from  the  bank.  See 
paragraph  (d)(3)(ui)(A)(7)  and 
(d)(3)(u)(A)(2)(;/l  of  diis  section.  Under 
paragraph  (d)(3)(ii)(A){2)(;;l  of  diis  section, 
the  partnership's  obligation  to  use  the 
escrowed  funds  diat  M  contributed  to  die 
partnership  to  discharge  the  loan  is  treated  as 
an  obligation  of  M  to  make  a  payment  to  a 
creditor  or  odier  person  widi  respect  to  the 
partnership  liability  for  the  loan. 

(iii)  On  the  disposition  of  its  office  building 
for  no  consideration,  the  partnership  would 
incur  a  taxable  loss  of  $100,000.  which  would 
be  allocated  equally  between  the  partners. 
Thus,  if  the  partnership  constructively 
liquidated  immediately  after  purchasing  die 
building,  the  partners'  capital  accounts  would 
appear  as  foUows: 

M  N 

Capital  accounts  on 

formation $60,000  $15,000 

Less:  loss „....    (50.000)  (50.000) 

Capital  accounts  after 
constructive 
liquidation „ $10,000     ($35,000) 

M's  positive  capital  account  balance  would 
entide  M  to  a  $10,000  distribution  from  the 
partnership.  Because  M  would  not  have  been 
entided  to  any  distribution  bom  the 
partnership  if  M  had  not  provided  the 
escrowed  funds  to  the  partnership.  M's  right 
to  this  distribution  constitutes  a  right  to  be 
reimbursed  by  the  partnership  for  the 
escrowed  funds  that  M  is  considered 
obligated  to  pay  to  the  bank  under  paragraph 
(dl(3)(U)(A)(2)(;7)  of  diis  section.  Thus,  under 
pa:^graph  (d)(3)(ii)(A)  of  diis  section.  M 
woukl  be  obligated  to  make  a  net  payment  of 
$35,00(KS45,000  less  $10,000)  to  a  creditor  or 
other  pereon4(Mth  respect  to  the  partnership 
liabUity  for  dietoand the  partnership 
constructively  Uquid^d. 


♦'?**i*i^«r"'s^ 
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(iv}N's  436,000  deflcit  capital  account 
balance  muBtltUtw  an  obligation  to  make  a 
net  contribution  to  theiiaitneTBhip.  Under 
para^rtrith  (d)f»HU)fBK^)  ^  tUa  section,  this 
oMigation'wffl<be^«Ih)«itedto-tiie'pwtRenhip 
liability  forihe  loan  offly  tolhesxtent  that  it 
does  not  exceed  the  outstanding  partnership 
indebtedneM  with  respect  to  that  baUlity. 
Under  paragraph  {d)(3)(ii)(B)(4)  af  this 
section,  the  outstanding  partnership 
indebtednea  with  respect  to  that  liability 
equals  $96«0a0  (the  ameunt  of  «uCfa  Utility 
($70,000),  reduoed  by  the  exoew  of  fl)  the 
amount  M's  obligation  to-make  a  payment  to 
a  creditor  or  other  person  wtth  respect  to 
such  Uability  ($46,000)  over  (2)  the 
reimbursement  that  M  is  entitled  io  receive 
from  the  partnership  with  lemMOt  to  that 
liability  («10,000)).  Therefore,  if  the 
partnership  constructively  liquidated.  N 
would  be  obligated  to  make  a  net 
contribution  of  $3S,000  to  the  partnership 
with  respect  to  the  partnership  liability  for 
the  loan. 

(v)  Under  paragraph  (d)(3)(i]  of  this  section, 
M  and  N  eadi  bear  die  economic  risk  of  loss 
for  $35,000  of  the  partnership  liability  Tor  the 
loan.  Accordingly,  the  liability  is  a  recourse 
liability  that  M  and  N  share  equally. 

Example  (13).  (i)  O  and  P  contribute 
$125,000  and  $25,000  in  cash,  respectively,  to 
form  a  calendar  year  general  partnership  on 
December  31, 1988.  P  also  contributes  a 
promissory  note  for  $100,000  to  Ae 
partnership.  The  promissory  note  is  payable 
on  the  fifth  anniversary  of  Ae  partnership's 
formation  and  bears  interest  at  a  rate  of  12 
percent,  compounded  annually.  On  the  date 
of  its  formation,  the  partnership  purchases 
improved  real  property  for  its  $150,000  of 
capital  and  a  $850,000  nonrecourse  loan  from 
a  commercial  bank.  The  nonrecourse  loan  is 
secured  by  a  mortgage  on  the  real  property 
and  a  pledge  of  P's  promissory  note.  The 
partnership  agreement  provides  that  the 
partners  will  share  partnership  taxable 
income  and  loss  equally.  The  partnership 
agreement  also  provides  that  Capital 
accounts  will  be  determined  and  maintained 
for  the  partners  in  accordance  with  i  1.704- 
l(b)(2)(iv),  distributions  in  hquidation  of  the 
partnership  (or  any  partner's  interest)  are  to 
be  made  in  accordance  with  the  partners' 
positive  capital  account  balances  (as  set  forth 
In  1 1.704-l(b)(2)(ii)(6)(2)),  and  any  partner 
with  a  deficit  balance  in  the  partner's  capital 
account  following  the  hquidation  of  the 
partner's  interest  must  restore  that  deficit  to 
the  partnerthip.(at  set  forth  In  i  1,704- 
l(b)(Z)(Ul(A)(3)).  axcept  that  P  is  not  obligated 
to  restore  the  first  tlOO.100  of  any  deficit 
balance  In  Fs  capital  account  prior  to  the 
maturity  of  P's  promissoty  note.  For  1988,  the 
partnership  has  no  income,  fain,  loss, 
deduction,  or  credit.  Assume  that  the  Paderal 
mid-term  rate  for  December  1988  is  10 
percent,  compounded  semiannually. 

(ii)  The  indebtedness  Tcpresented  by  the 
nonrecourse  loan  obtained  by  the  partnership 
to  purchase  the  improved  real  property  is  a 
partnership  liability.  See  paragraph  (g)  of  this 
section.  To  determine  wfaatiier  any  partner 
bears  the  economic  risk  of  loss  for  that 
liability  at  the  end  of  1988,  the  partnership 
must  be  treated  n  if  it  constructively 
liquidated  (within  the  meaning  of  paragraph 


(d)(3](iii)  of  this  section)  at  that  time.  If  the 
partneralilp  is  deemed  to  constructively 
liquidate  at  the  end  of  1088.  the  following 
evants-aiB  deemed  to  occur  (1)  the 
paltBeE<h|p'a  improved  real  property 
becomes  worthleas,  (2)  the  nonrecourse  loan 
becomes  due  and  payable,  (3)  the  partnership 
disposes  of  Its  improved  real  property  in  a 
fully  taxable  exchange  (involving  the  transfer 
of  that  property  to  the  bank),  and  (4)  the 
partnership  dUocates  its  taxable  income  or 
loss  to  the  partners  for  the  partnership 
taxable  year  ending-on  the  date  of  the 
constructive  hquidation  and  liquidates  the 
partners'  Intacests.  In  the  constructive 
liquidation,  the  partnership  is  treated  as  If  it 
received  consideration  ip  the  form  of  relief 
from  liability  upon  the  iij(pothetioal 
disposition  of  its  inqiroved  real  property  to 
the  extent  that  tiie  nonrecourse  ban  is  a 
liability  for  which  :the  oedltor's  ri^t  to 
repaymeitt  is  limited  to  one  or  more  assets  of 
the  paitnersliip.  See  paragraph 
(d)(3)(iii)(A)(J)  of  this  secUon.  Under 
paragraph  (d)(3)(ii)(B)('0('V')  of  this  section, 
the  nonrecourse  loan  constitutes  a  liability 
for  which  the  creditor's  right  to  repayment  is 
limited  to  one  or  more  assets  of  the 
partnership  to  the  extent,  but  only  to  the 
extent  that  the  outstanding  balance  of  the 
loan  exceeds  the  aggregate  amount  of  the 
contributions  that  the  partners  would  be 
obligated  to  make  to  the  partnership  to 
discharge  that  loan  if  the  partnership 
constructively  liquidated.  P's  promissory  note 
(as  a  result  df  the  pledge  of  that  note  to  the 
bank  to  .secure  the  nonrecourse  loan) 
constitutes  "flie  only  obligation  that  the 
partners  have  to  make  a  contribution  to  the 
partnership  in  order  to  discharge  the 
nonrecouive.loan.  Under  paragraph 
(d)(3Kii](E)  of  this  section,  Va  obligation  to 
make  a  contribution  to  the  partnership 
pursuant  to  the  promissory  note  is  recognized 
only  to  the  extent  of  the  value  of  that  note 
because  the  note  is  not  required  to  be  paid  by 
the  later  of  (1)  the  end  of  the  partnership 
taxable ^ear  in  which  N'sinterest is 
liquidated  or  (2)  withhi  90  days  after  the  date 
of  such  liquidation.  At  the  time  of  the 
constructive  liquidation  (i.e„  at  end  of  1988), 
however,  P's  promissory  note  is  deemed  to 
have  a  value  equal  to  the  outstanding 
balance  df  the  note  at  that  time  ($100,000) 
because  the  promissory  note  bears  interest  at 
a  rate  that  equals  or  exceeds  the  applicable 
Federal  rate  at  that  time  (i.e.,  the  Federal 
mid-term.rate  for  December  1988).  See 
paragraph  (tIl(3)(ii)(E)(^  of  this  mcUon. 
Accordingly,  JTSDJMO  of  Aa  nonraooutaa  loan 
($880.000bn |10a(») consUtutas a  liaUlity 
for  ivhlch  tha  creditor's  right  to  repayment  is 
limited  to  one  or  more  assets  of  the 
partnership,  and  the  partnership  Is  deemed  to 
receive  consideration  of  $750,000  in  relief 
from  such  liability  upon  the  hypothetical 
disposition  of  its  improved  real  property. 
Because  the  adjusted  basis  of  the 
partnership's  real  property  equals'tl,000,aOO 
at  the  end  of  1M8,  the  partnership  would 
recognize  a  taxable  loss  of  $250,000  on  this 
disposition  (810)00.000  less  rsCOOO  of 
consideration).  This  loss  would  be  allocated 
equally  between  the  partners  for  the 
partnership  taxable  year  ending  on  the  date 
of  tha  constructive  liquidation. 


Capital  vcBoonts  on 

formation  ......>..... $I2&,BB0       $25,000 

Less:  loss (125300)      (125,000) 

Capital  accounts  after 
constructive 
hquidation tD     ($100,000) 


(iii)  Fs  oUigation  to  netore  the^0O,OOO 
deficit  balanoe  in  T^  capital  flcoount  Is 
governed  by  the  terms  (rrP<e  promissory  note. 
As  stated  above.  P's  obligation  to  make  a 
contribution  to  "the  partnership  pursuant  to 
the  promiseory  note  is  recognized  to  the 
extent 4>f  the  outstanding  balance  of  that  note 
at  the  time  of  the  constructive  liquidation 
because  the  note  bears  interest  at  a  rate  that 
equals  or  exceeds  the  applicable TpdRral  rate 
at  that  time.  Thus,  P  would  be  obligated  to 
make  a  net  contribution  to  the  pannership  of 
$100,000  as  a  result  of  the  constructive 
liquidation.  Under  paragraph  (d)(3)(ii)(B)(7)  of 
this  section,  Ihe  net  contributions  that  the 
partners  would  be  obligated  to  make  to  the 
partnership  if  the  partnership  constructively 
liquidated  can  be  allocated  to  a. partnership 
liabihty  only'to  the  extent  of  the  outstanding 
partnership  indebtedness  with  respect  to  that 
liability,  llie  outstanding  partnership 
indebtedness  with  respect  to  the  liability  for 
the  nonrecourse  loan  equals  $100>000  (the 
amount  of  such  liability  ($850,000)  reduced  by 
the  portion  of  such  liability  for  which  the 
creditor's  right  to  repayment  from  the 
partnership  is  limited  to  one  or  more  assets  of 
the  partnership  ($750,000)).  See  paragraph 
(d)(3](ii)(B](^  of  this  section.  Thus,  under 
paragraph  (d)  (3)(ii)(B)(7)  of  this  section,  the 
full  amount  of  the  $100,000  net  contribution 
that  P  would  be  obligated  to  make  to  the 
partnership  if 'it  constructively  liquidated  at 
the  end  of  1888  will  be  allocated  to  the 
partnership  liability  for  the  nonrecourse  loan. 

(iv)  At  the  end  of  1988,  P  b«M  the 
economic  risk  of  iaas  lor  $100,000  of  the 
partnership  liability  lor  the  nonrecourse  loan, 
and  no  .partner  bears  the  economic  risk  of 
loss  for  the  other  $750,000  of  that  liability.  See 
paragraph  (d)(3)(i]  of  this  section. 
Accordingly,  the  liability  is  treated  as  a 
recourse  liability  to  the  extent  that  P  bears 
the  economic  viiik  of  loss  for  such  Uability 
and  as  a  BoniasouMeiiabiU^r  to  the  extent  of 
the  exons.  Bee  pa^gmph  (iK2)  df  this 
section.  Undar4>aragraph  (ci)(l)  of  this 
section,  allSiao,800  of  the  recourse  liability  Is 
allocated  to  P.  Under  paragraph  (e)(l)(iii)  of 
this  section,  the  nonrecourse  liability  is 
allocated  between  the  partners  in  proportion 
to  their  equal  interests  In  partnership  profits. 
At  tha  end  of  1968, 0  and  P  are  thus  each 
allocated4375.000  of  the  nonrecourse  liability 
of  the  partnership. 

Example  (14).  (t)  Q,  the  general  partner, 
and  R,  the  limited  partner,  form  a  limited 
partnership  with  cash  contributions  of 
$10,000  each.  Q  and  R  share  partnership 
profits  and  losses  equally.  The  partnership 
purchases  residential  rental  property  for  its 
$20,000  of  capital  and  an  $80,000  nonrecourse 
loan  from  a  conunerciul  bank.  The 
nonrecourse  loan  is  secured  by  a  mortgage  on 
the  rental  property.  Q  also  provides  the  bank 


with  a  guarantee  that  the  loan  will  be  repaid. 
If  the  partnership  defaults  on  die  loaa,  Q  is 
liable  to  the  bank  for  the  difference  between 
the  value  of  the  property  and  the  outstanding 
balance  of  the  loan.  In  connection  with  Q's 
guarantee,  Q  and  R  enter  into  an 
indemnification  agreement  whereby  R  agrees 
to  reimburse  Q  for  50  percent  of  any  payment 
that  Q  is  required  to  make  pursuant  to  ^e 
guarantee. 

(ii)  The  indebtedness  represented  by 
nonrecourae  loan  obtained  by  the  partnership 
to  purchase  the  residential  rental  property  is 
a  partnership  liability.  See  paragraph  (g)  of 
this  section.  Upon  a  conatmctive  liquidation 
(within  the  meaning  of  paragraph  (d)(3)(iii)  of 
this  sectk»),  the  partnnahip  is  treated  as  if 
its  residential  rental  property  becomes 
worthleaa  and  the  ooorecourse  loan  becomes 
due  and  payable  because  of  the  partnership's 
failure  to  make  the  required  payments  on  the 
loan.  If  these  events  occurred.  Q  would  be 
obligated  to  pay  the  oatstanding  balance  of 
the  nonrecourse  loan  to  the  bank  under  the 
guarantee.  Under  the  indemnification 
agreement  however,  Q  would  be  entitled  to 
be  rcimborsed  by  R  for  SO  percent  of  any 
paynsent  aiade  to  the  benk  pursuant  to  die 
guarantee.  Thus,  Q  and  R  would  each  be 
obligated  to  make  a  net  payment  to  a  creditor 
or  other  person  of  50  percent  of  the  liability 
for  the  nonrecourse  k>an  if  the  partnership 
constructively  liquidated.  See  paragraph 
(d)(3)(ii)(A)  of  this  section.  Under  paragraph 
(dn3)(i)  of  this  section,  Q  and  R  each  bear  the 
economic  risk  of  loss  for  50  percent  of  the 
partnership  Hability  for  the  nonrecourse  loan. 
Accordingly,  the  liability  is  a  recoirse 
liability  that  the  partners  share  equally.  See 
paragraph  (d)  (1)  and  (2)  of  this  section. 

Example  (IS),  (i)  S  and  T  form  a  limited 
partnership  at  the  beginning  of  1989  solely  to 
acquire  and  lease  depreciable  personal 
property.  S,  the  general  partner,  and  T,  the 
limited  partner,  each  contribute  $10,000  in 
cash  to  the  partnership.  In  1969,  the 
partnership  purchases  depreciable  personal 
property  for  $20^000  in  cash  and  a  recourse 
purchase  money  note  for  $80,000.  For  1989, 
the  partnership  haa  a  taxable  loss  of  $10,000, 
consisting  of  $17,000  gross  rental  income, 
$7,000  of  interest  expense,  and  a  depreciation 
deduction  of  $20,000.  The  partnertUp 
agreement  provides  that  the  partners  will 
share  the  taxable  income  and  loss  of  the 
partnership  equally,  bi  addition,  the 
partnership  agreement  provides  that  capital 
accounts  will  be  determined  and  maintained 
for  the  partners  in  accordance  with  1 1.704-1 
(b)(2)(iv)  and  distributiona  in  liquidation  of 
the  partnenUp  (or  anf  partner's  Interest)  will 
be  made  In  aooordaaot  with  tha  partaara' 
posithra  capital  accoant  balances  (as  sat  forth 
in  i  1.704-l(bH2HilX^N^)-  Tha  partnership 
agreement  alao  provMaa  that  any  partner 
with  a  dafldt  balance  ia  tha  partner's  capital 
account  following  the  Hqaidation  of  the 
partner's  interest  nwal  iMtare  that  deficit  to 
the  partnership.  While  8  la  raquked  to  restore 
any  deficit  baLaaee  ia  8's  capital  account 
following  the  Uqaidatlon  of  S's  interest  within 
00  days  of  such  li4)aidatimi.  T  1«  not  required 
to  restore  any  deficit  balance  In  Tt  capital 
account  following  the  Uquidatioa  of  T» 
interest  for  2  years  following  tha  data  of  such 
liquidation  (and  anjr  dafldt  balance  in  Ts 


capital  account  at  the  time  of  any  aadi 
Uquidatioa  will  not  bear  interest  daring  that 
two-year  period).  The  partnership  aukes 
$10,000  of  principal  peymenta  on  the 
promissory  note  during  1088,  and  the 
outstanding  balanoe  of  the  promissocy  note  at 
the  end  of  1989  is  VOSHOO.  Assume  that  the 
Federal  stwrt-tenn  rate  for  December  ISM  is 
10  percent  compounded  aenuannaally. 

(ii)  The  indebtedness  represented  by  the 
purchase  awney  note  ia  a  paitueiahip 
Uability.  See  paragraph  (g)  of  thie  section. 
Under  paragraph  (d)(3)(i)  of  this  aectioa.  the 
partners  bear  the  econoouc  risk  of  loaa  for 
that  habihty  at  the  end  of  1989  to  the  extent 
that  they  wouki  be  obligated  to  make  a  net 
payment  to  a  creditor  or  other  persoo  or  a  net 
contributian  to  tiie  partnership  with  respect 
to  such  liabihty  if  the  partnership 
constructively  liquidated  (within  the  meaning 
of  para^wph  (dX3)(iu)  of  this  aactiaB)  at  that 
time.  If  the  partnership  constmcttvely 
liquidated  at  the  end  of  1989,  the  partnership 
would  recognize  a  taxable  loss  of  $80,000  on 
the  disposition  of  its  depreciable  property  for 
no  consideration.  This  would  result  in  a 
partnership  net  Uxable  loes  of  $80,000  for  the 
partnership  taxable  year  ending  on  the  date 
of  the  constructive  liquidation  ($80,000  loss 
on  the  deemed  disposition  phis  a  $ia000 
operating  loss).  This  loss  would  be  allocated 
to  the  partners  as  follows: 


Capital  accounts  on 

formation 

Less:  loas ...... ..... 

Capital  accoanta  after 
constructive 
liquidation „..., 


$10,000      $10,000 
($45,000)    ($45,000) 


($35,000)    ($35,000) 


Accordingly,  if  the  partnership  constructively 
Uqaldated  at  the  end  of  1088,  S  and  T  would 
each  be  obUgated  to  make  a  net  cootribution 
of  $35,000  to  the  partnership  to  restore  die 
defidt  balances  in  dMir  capital  accounts 
following  the  ln)aidation  of  their  partnership 
interests.  Under  paragraph  (dK3)(HHE)  of  this 
section,  howevar.  Ts  obligatini  to  make  a 
contribution  to  the  partnership  pursuant  to 
Ts  deficit  restoration  obligation  is  recognized 
only  to  tha  extent  of  the  fair  market  value  of 
that  obligatian  at  the  time  of  the  constructive 
Uquidation  bacaosa  T  is  not  required  to 
satisfy  that  obligation  by  the  later  of  (1)  die 
end  of  the  partnership  taxable  year  in  which 
Ts  Intarest  ts  hquidatad  or  (2)  within  90  days 
after  tha  date  of  snch  liquidation. 

(iii)  Becauaa  Ts  obUfntion  to  restore  the 
deficit  balance  In  Ts  capital  account  does 
not  bear  Interest  the  fair  market  value  of  the 
defidt  restoration  obligation  diat  T  would 
have  if  the  partnership  oonstractiveiy 
liquidated  is  deemed  to  eqtial  the  tntpoted 
prindpal  amount  of  that  obligation  under 
sactioa  1274(b).  See  paragraph 
(d)(3)(ii)(E)(2)(//)(i7)  of  this  section.  The 
Imputed  prindpal  amount  of  Ts  defidt 
restoration  obUgaUon  is  computed  by  treating 
that  obligation  a«  a  debt  instnunant  to  which 
secUon  1274  applies  and  by  assnmiag  tliat  the 
sale  or  exchange  hi  which  such  debt 
Instiiunent  was  givan  as  conddaration 


occurred  et  the  time  of  the  constractive 
Uquidation.  Under  section  1274(1^  the 
imputed  pdncqial  amount  of  a  debt 
instrument  equals  die  present  vahies  of  all 
payments  due  under  the  debt  iaatranent  The 
present  vahie  of  a  payment  is  determined  as 
of  the  date  of  the  sale  or  exchange  by  asing  a 
discount  rate  equal  to  the  appticabie  Federal 
rate  (within  the  meaning  of  section  1274(d)). 
compounded  semiannually.  The  apphcable 
Federal  rate  with  respect  to  Ts  deficit 
restoration  obligation  is  10  percent 
compounded  semiannually  (i.e.,  the  Federal 
short-term  rate  for  December  1980).  Using  this 
discount  rate,  the  present  value  of  die  $35,000 
payment  that  T  would  be  required  to  make 
two  years  after  the  constructive  Hquidation  to 
restore  the  deficit  balance  in  Ts  capital 
account  equals  $28,795.  Thus,  under 
paragraph  (dK3XiiKB)(7)  of  this  section,  T 
would  be  obUgated  to  make  a  net 
contribution  of  $28,795  to  the  partnership 
with  respect  to  the  partnership  liability  for 
the  purchase  money  note  if  the  partnership 
constructively  Uquidated  at  the  end  of  1989. 
Under  paragraph  (d)(3)(ii)(D)(^)  of  this 
sectioa  T  is  treated  as  if  T  actually 
discharges  that  obligation  at  die  time  of  the 
constructive  liquidation. 

(iv)  To  the  extent  that  Ts  defidt 
restoration  obligation  is  not  recognized, 
paragraph  (d)(3)(iil  of  this  section  is  appUed 
by  assuming  that  "rs  obligation  to  make  a 
contribution  to  the  partnership  did  not  exist 
See  paragraph  (d)(3)(u)(DK.?)  of  this  section. 
In  that  case.  S,  as  the  sole  general  partner, 
would  be  obUgated  by  operation  of  law  to 
contribute  an  additional  $8,205  of  capital  to 
the  partnership  to  make  up  the  shortfall 
Accordingly,  if  the  partnership  constructively 
Uquidated  at  the  end  of  1988,  S  would  be 
obligated  to  make  a  net  contribution  of 
$41,208  ($35,000  plus  $8,205)  to  die 
partnership  with  respect  to  the  partnership 
liability  for  the  purchase  money  note.  Sae 
paragraph  (d)(3)(ii)(B)  of  this  section. 

(v)  At  die  end  of  1989.  S  and  T  bew  Um 
economic  risk  of  loss  for  $41,206  and  $28,708, 
respectively,  of  die  partiiership  liabihty  for 
the  purcfaaae  money  note.  See  paragraph 
(d)(3)(i)  of  this  section.  Therefore,  Uiat 
Uability  is  a  recourse  Uability  that  die 
partners  share  according  io  the  economic  risk 
of  loss  borne  by  each  of  diem.  See  paragraph 
(d)  (1)  and  (2)  of  this  section. 

Examph  (18).  (i)  U  and  V  form  a  general 
partnership  widi  cash  contributions  of 
$28,000  each.  U  and  V  share  partiiership 
profhs  and  loaaas  equally.  Tha  partiiership 
purchases  an  apartment  building  for  iU 
$50,000  of  capital  and  a  tUOJOOO  nonrecourse 
loan  from  a  conunardal  bank.  The 
nonrecourse  ban  Is  secured  by  a  mortgage  on 
the  building.  The  loan  documents  provide 
that  the  partnership  will  be  Uable  for  die 
outstanding  balance  of  the  loan  on  a  recourse 
basis  to  the  extent  of  any  decrease  in  the 
value  of  the  apartment  building  resulting  from 
the  partnership's  failure  to  properly  maintain 
the  property. 

(ii)  The  hidebtednass  represented  by  the 
nonrecourse  toan  obtained  by  the  partnership 
to  purchase  the  apartment  building  is  a 
partiiership  Uability.  See  paragraph  (g)  of  dtis 
section.  If  tha  paitaarahip  oanstmcilvaiy 
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liquidated  (%vithin  the  meaning  of  paragraph 
(d)(3)(iii)  of  this  wction).  the  aparbnent 
building  would  become  wortfalesa,  the 
nonrecourse  loan  would  become  due  and 
payable  because  of  the  partnership's  failure 
to  make  the  required  payments  on  the  loan, 
and  the  partnership  would  dispose  of  the 
apartment  building  in  a  fully  taxable 
exchange  involving  the  transfer  of  the 
building  to  the  bai^  Since  under  this 
example  there  are  no  facts  that  establish  with 
reasonable  certainty  the  existence  of  any 
liability  on  the  part  of  the  partnership  (and  its 
partners)  for  damages  resulting  from  the 
partnership's  failure  to  properly  maintain  the 
building,  the  obligations  of  the  partnership 
with  respect  to  ttie  nonrecourse  loan  would 
be  extinguished  oa  the  transfer  of  the 
apartment  building  to  the  bank,  and  the 
partners  would  noi  have  any  obligation  to 
contribute  additional  funds  to  the  partnership 
to  discharge  the  hability  for  the  nonrecotirse 
loan.  See  paragraph  |d)|3)(ii)(D)(i)  of  this 
section.  In  addition,  neither  U  nor  V  would  be 
obligated  to  make  a  payment  to  a  creditor  or 
other  person  with  respect  to  that  liability  if 
the  partnership  constructively  Uquidated. 
Therefore,  under  paragraph  (d)(3)(i)  of  this 
section,  no  partner  bears  the  economic  risk  of 
loss  for  the  partnership  liability  for  the 
nonrecourse  loan,  and  the  Uability  constitutes 
a  nonrecourse  liability  «vithin  the  meaning  of 
paragraph  (e)(2)  of  this  section.  Under 
paragraph  (e)(1)  of  this  section,  the  partners 
share  this  nonrecourse  habihty  equally 
because  they  share  all  partnership  profits  and 
losses  equally. 

Example  (17).  (i)  W  and  X  form  a  general 
partnership  with  cash  contributions  of 
$50,000  each.  The  partners  share  all 
partnership  profits  and  losses  equally.  On 
January  1, 1990,  the  partnership  purchases 
raw  land  for  $100,000  on  which  it  plans  to 
construct  an  office  building.  The  partnership 
obtains  a  nonrecourse  construction  loan 
commitment  of  $900,000  from  a  commercial 
bank  to  finance  the  construction  of  the  office 
building.  The  construction  loan  is  secured  by 
a  mortgage  on  the  property  and  a  completion 
guarantee  from  W.  Under  the  completion 
guarantee,  W  agrees  to  provide  the  funds 
necessary  to  complete  the  construction  of 
building  to  the  extent  construction  costs 
exceed  $900,000.  At  the  end  of  1990,  the 
partnership  has  borrowed  $500,000  under  the 
construction  loan  commitment. 

(ii)  The  indebtedness  represented  by  the 
outstanding  balance  of  the  construction  loan 
is  a  partnership  liability.  See  paragraph  (g)  of 
this  section.  Under  paragraph  (d)(3)(i]  of  this 
section,  no  partner  bears  the  economic  risk  of 
loss  for  that  liability  because  no  partner 
would  be  obligated  to  make  a  contribution  to 
the  partnership  or  a  payment  to  a  creditor  or 
other  person  with  respect  to  the  partnership 
liability  for  the  construction  loan  if  the 
partnership  constructively  liquidated  (within 
the  meaning  of  paragraph  (d)(3)(iii)  of  this 
section).  See  paragraph  (d)(3)(ii)  (A)  and  (B) 
of  this  section.  Upon  a  constructive 
liquidation  of  the  partnership,  the 
construction  loan  is  deemed  to  be  due  and 
payable  in  full  because  of  the  partnership's 
failure  to  make  the  required  payments  on  the 
loan.  See  paragraph  (d}(3)(iii)(A)(2)  of  this 
section.  Under  the  completion  guarantee,  W 


would  not  be  obligated  to  make  any 
payments  in  Mtiifaction  of  the  conatruction 
loan  as  a  rmult  of  the  partnerahip't  default 
because  Ws  liabibty  under  the  completion 
guarantee  is  limited  to  bearing  cost  overruns. 

(iii)  Under  paragraph  (e)(2)  of  this  section, 
the  construction  loan  is  a  nonrecourse 
liability  of  the  partnership  because  no  partner 
bears  die  economic  risk  of  loss  for  that  plan. 
Under  paragraph  (e)(1)  of  this  section,  the 
partners  share  this  nonrecourse  liability 
equally  because  they  share  all  partnership 
profits  and  losses  equally. 

Example  (IB),  (i)  Y  and  Z,  a  corporation, 
each  contribute  $100,000  to  form  a  general 
partnership  to  acquire  a  hotel.  The  partners 
agree  to  share  partnership  profits  and  losses 
equally.  The  partnership  purchases  a  hotel 
for  its  $200,000  of  capital  and  a  nonrecourse 
loan  of  $l,80aO0O  from  VW,  a  commercial 
bank  that  is  a  wholly-owned  subsidiary  of  Z. 
To  secure  its  loan,  VW  takes  a  mortgage  on 
the  hotel  and  obtains  a  guarantee  from  Y. 
Under  the  guarantee,  Y  agrees  to  pay  VW  an 
amount  equal  to  50  piercent  of  any  loss  that 
VW  incurs  on  the  loan.  Y  has  no  right  to  seek 
reimbursement  from  the  partnership  or  Z  for 
any  amount  that  it  pays  to  VW  under  the 
guarantee. 

(ii)  The  indebtedness  represented  by  the 
loan  obtained  by  the  partnership  to  purchase 
the  hotel  is  a  partnership  liabihty.  See 
paragraph  (g)  of  tliis  section.  If  the 
partnership  constructively  liquidated  (within 
the  meaning  of  paragraph  (d)(3](iii)  of  this 
section),  VW  would  incur  a  loss  equal  to  the 
outstanding  balance  of  its  loan  to  the 
partnership,  and  Y  would  be  Uable  for  SO 
percent  of  that  loss  pursuant  to  the  guarantee. 
Thus,  Y  bears  the  economic  risk  of  loss  for  50 
percent  of  the  partnership  liability  for  the 
loan  from  VW.  See  paragraph  (d)(3)(i)  of  this 
section. 

(iii)  Z  and  VW  are  related  persons  (within 
the  meaning  of  paraitraph  (h)  of  this  section). 
Under  paragraph  (d)(3)(i)(B)  of  this  section,  a 
partner  bears  the  economic  risk  of  loss  with 
respect  to  a  partnership  liability  to  the  extent 
that  the  partner  (or  a  person  related  to  such 
partner)  is  the  owner  of  the  liability,  and  but 
for  that  paragraph,  the  Uability  would  be 
treated  as  a  nonrecourse  habiUty  under 
paragraph  (e)(2)  of  this  section.  If  this  section 
were  applied  without  regard  to  paragraph 
(d)(3)(i)(B)  of  this  section,  50  percent  of  the 
partnership  liability  for  the  loan  from  VW 
would  be  a  nonrecourse  Uability  because  no 
partner  would  bear  the  economic  risk  of  loss 
for  that  portion  of  the  Uability.  Accordingly, 
since  Z  and  VW  are  related  persons,  Z  bears 
the  economic  risk  of  loss  for  SO  percent  of  the 
liabihty  for  the  loan  from  VW  imder 
paragraph  (d)(3)(i)(B)  of  this  section.  Because 
Z  owns  a  one-half  interest  in  the  partnership, 
the  de  minimis  rule  set  forth  in  paragraph 
(d)(3)(vii)  of  this  section  is  inapplicable 

(iv)  Under  paragraph  (d)  of  this  section,  the 
partnership  Uability  for  the  loan  from  VW  is 
a  recourse  UabiUty.  and  the  partners  share 
that  UabiUty  equally. 

Example  (19).  (i)  AB  and  CD  form  a  general 
partnership  with  cash  contributions  of 
$3aO0O  each.  AB  and  CD  share  all 
partnership  profits  and  losses  equaUy.  The 
partnership  purchases  an  apartment  building 
from  AB  for  its  $60,000  in  cash  and  a 


nonrecourse  purchase  money  note  for 
$240,000  that  is  secured  by  the  building.  The 
purchase  money  note  given  to  AB  by  the 
partnership  "wraps  around"  a  $200,000 
underlying  nonrecourse  note  issued  by  AB  to 
an  unrelated  person  in  connection  with  AB's 
acquisition  of  the  building.  The  underlying 
nonrecourse  note  is  also  secured  by  the 
building. 

(ii)  The  indebtedness  represented  by  the 
purchase  money  note  is  a  partnership 
UabiUty.  See  paragraph  (g)  of  this  section. 
Under  paragraph  (d)(3)(i)(B)  of  this  section, 
AB  bears  the  economic  risk  of  loss  for  only 
$40,000  of  the  liability  for  the  purchase  money 
note  because  AB  is  not  considered  to  be  the 
creditor  with  respect  to  that  liability  to  the 
extent  it  reflects  the  debt  on  the  underlying 
nonrecourse  note.  See  the  fourth  sentence  of 
paragraph  (d)(3)(i)  of  this  section.  Therefore, 
under  paragraph  (d)  of  this  section,  $40,000  of 
the  partnership  UabiUty  for  the  purchase 
money  note  is  a  recourse  liability  that  is 
aUocated  to  AB.  The  remaining  portion  of  the 
partnership  liability  is  a  nonrecourse  liability 
because  no  partner  bears  the  economic  risk 
of  loss  for  that  Uability.  See  paragraphs  (e)(2) 
and  (j)(2)  of  this  section.  Under  paragraph 
(e)(l]  of  this  section,  AB's  and  CD's  shares  of 
the  nonrecourse  Uability  are  $100,000  each 
because  they  share  aU  partnership  profits  and 
losses  equally. 

Example  (20).  (i)  EF  and  CH,  a  widely  held 
corporation,  form  a  limited  partnership  to 
purchase  and  lease  computer  equipment.  EF, 
the  general  partner,  contributes  $200,000  to 
the  partnership  and  CH,  the  limited  partner 
contributes  $800,000  to  the  partnership.  The 
partnership  agreement  provides  that 
partnership  profits  and  losses  will  be 
allocated  20  percent  to  EF  and  60  percent  to 
CH.  CH  invests  in  the  partnership,  in  part,  to 
obtain  significant  tax  losses  that  EF  has 
indicated  would  be  available  from  an 
investment  in  the  partnership.  The 
partnership  purchases  computer  equipment 
subject  to  a  two-year  lease  for  $10,000,000.  To 
purchase  the  equipment  the  partnership 
obtained  a  $9,000,000  nonrecourse  loan,  with 
a  five-year  term,  from  a  commercial  bank. 
Upon  making  the  loan,  the  bank  acquired  a 
security  interest  in  the  computer  equipment. 
Furthermore,  in  order  to  induce  the  bank  to 
make  a  nonrecourse  loan  to  the  partnership, 
EF  agreed  to  lease  the  computer  equipment 
from  the  partnership  under  a  master  lease. 
The  master  lease  is  pledged  to  the  bank  as 
additional  security.  The  rental  payments  due 
under  the  master  lease  will  provide  the 
partnership  with  sufficient  cash  flow  to  make 
the  principal  and  interest  payments  due  on 
the  loan.  EFs  obligation  to  make  the  rental 
payments  required  under  the  master  lease  is 
unconditional.  EF  must  make  those  payments 
even  if  it  is  unable  to  sublease  the  equipment 
(after  the  existing  two-year  lease  expires)  or 
the  equipment  is  damaged  or  destroyed.  EF  is 
also  responsible  for  aU  costs  associated  with 
maintaining  the  equipment.  Unless  the  loan 
that  the  partnership  used  to  purchase  the 
computer  equipment  is  treated  as  a 
nonrecourse  Uability  for  purposes  of  section 
752  and  the  regulations  thereunder,  GH  will 
not  be  able  to  claim  the  tax  losses  that  EF 


Indicatad  wraU  b«  availabtt  bom  an 
invwhnaat  1b  tk*  partovsliip. 

(i^  T1i»  iadabtedasss  lapiesauted  by  the 
n«BraoouiM  Imu  dw  partMnfaip  obtaiaml  to 
puiclMsa  the  oonpiilar  aqtiipinent  is  a 
partnetsii^  liability.  See  parapaph  (g)  of  this 
section.  Iteder  the  genarai  lule  of  para^aph 
(dM3)ii)  of  this  section,  no  partner  bears  the 
economic  risk  of  loss  for  dia«  Uability.  If  no 
partner  bears  the  economic  risk  of  loss  for 
the  partnership  Uability.  the  UabiUty  will  be 
treaited  aa  nonrecourse  Uability  that  EF  and 
GH  will  ghare  in  accordance  «vith  tbehr 
general  profit  sharing  ratios.  See  paragraph 
(e)  of  this  section.  Paragraph  (d)(3)(iv)  of  this 
section,  however,  provides  that  if  one  or  more 
partners  (or  persons  related  to  such  partners) 
(1)  undertake  contractual  obligations  in  order 
to  acquire  a  loan.  (2)  those  obligations 
eliminate  substantially  all  the  liak  that  the 
partnership  wiD  not  satisfy  its  obligations 
under  the  loan  (assuming  that  such  partners 
(or  related  persons)  satisfy  their  obUgations), 
and  (3)  one  ot  the  principal  purposes  of  the 
arrangement  is  to  permit  other  partners  to 
include  a  portion  of  such  UabiUfy  in  the  basis 
of  their  partnership  interests,  the  partners 
that  undertake  such  contractual  obligations 
are  considered  to  bear  the  economic  risk  of 
lose  for  that  UabiUty.  Under  the  facts  of  this 
example,  it  must  be  concluded  that  one  of  the 
principal  purposes  for  the  master  lease  was 
to  permit  CH  to  include  a  portion  of  the 
nonrecourse  loan  in  the  basis  of  GITs 
partnership  interest  Therefore,  under 
paragraph  (d)(3)(iv)  of  this  sectioa  EF  bears 
the  economic  risk  of  loss  for  the  partnership 
liability  for  the  nonrecourse  loan. 
Accordingly,  for  purposes  of  this  section,  the 
liability  is  a  recourse  Uability  that  is 
allocated  entirely  to  EF.  See  paragraph  (d)  (1) 
and  (2)  of  this  section. 

Example  (21).  (i)  KL  and  MN  form  a  general 
partnership  to  purchase  a  shopping  center. 
The  partners  each  contribute  $500,000  to  the 
partnership  and  agree  to  share  partnership 
profits  and  losses  equally.  On  January  1, 1991, 
the  partnership  obtains  a  $4,000,000 
nonrecourse  loan,  and  purchases  the 
shopping  center  for  $5,000,000.  The 
nonrecourse  loan  is  secured  by  a  mortgage  on 
the  shopping  center.  The  interest  on  the 
nonrecourse  loan  accrues  at  a  15  percent 
annaal  rate  and  is  payable  on  December  31  of 
each  year.  The  principal  amount  of  the 
nonrecourse  loan  is  payable  in  a  lump  sum  on 
December  31,  2005.  MN  guarantees  the 
payment  of  all  interest  due  on  the 
nonrecourse  loan.  Under  the  guarantee,  MN 
is  unconditionally  obUgated  to  pay  the 
nonrecourse  lender  any  interest  payment  that 
the  pertnership  fails  to  make  in  a  timely 
manner.  MN  is  not  entitled  to  be  reimbursed 
for  any  payments  made  to  the  lender 
pursuant  to  the  guarantee. 

(ii)  The  indebtedness  represented  by  the 
nonrecourse  loan  obtained  by  the  partnership 
to  acquire  the  shopping  center  is  a 
partnership  liabihty.  See  paragraph  (g)  of  this 
section.  Under  paragraph  (d)(3)(i]  of  this 
section,  no  partner  bears  the  economic  risk  of 
loss  for  that  Uability  because  the  constructive 
liquidation  of  the  partnership  would  not 
obligate  any  partner  to  make  a  payment  to  a 
crediter  ta  other  person  or  a  net  contribution 
to  the  partnership  Mdth  respect  to  the  UabiUty 


for  tite  mnecearse  loan.  Uader  paragraph 
(d)(3)(v)  of  lUs  section,  hemwrni,  VOft 
ecoaoBie  rtak  of  km  for  that  ItaMlfy  mast  be 
incieaeed  by  on  amoant  eqod  to  dw  Sam  of 
the  present  valaes  of  the  rsaHteing  interest 
payments  on  the  nenreooarae  loan  thet  MN 
would  be  obUgaled  to  nake  piMBuaut  to  the 
guarantee  if  the  paitnersMp  does  not  make 
those  payaients.  The  present  vatae  of  each 
interest  payment  due  on  the  noimooarse  k)an 
is  computed  by  using  a  discount  rate  equal  to 
the  rate  at  which  interest  accrues  on  the  loan 
(15  percent  corapotmded  anmi^y).  At  the 
time  the  partnership  obtains  the  nonrecourse 
loan,  the  simi  of  the  present  values  of  all 
interest  payments  due  on  the  loan  equals 
$3,508,422,  and  MN  tiierefore  beats  the 
economic  risk  of  loss  for  $3,906,422  of  the 
partnership  HabiUty  for  the  $4X>0aO0O  loan. 
Accordln^y,  at  the  time  the  partnership 
obtains  the  nonrecourse  loan,  $3,906,422  of 
the  partnership  UabiUty  fbr  that  loan 
constitutes  a  recourse  Hability  that  must  be 
allocated  entirely  to  MN.  See  paragraph  (d) 
(1)  and  (2)  of  this  section.  Only  $481,578  of 
the  $4,00aooo  ban  constitutes  a  nonrecourse 
liability  that  wtli  be  allocated  equaUy 
between  the  partners  under  para^aph  (e)  of 
this  section. 

Example  (22).  (i)  OP  and  QR  form  a  Umited 
partnership  to  acquire  and  operate  a 
commercial  office  buHding.  OP,  the  general 
partner,  conMbutes  $20,000,  and  QR.  the 
limited  partner,  contributes  $180,000  to  the 
partnership.  The  partnership  obtains  an 
$800,000  nonrecourse  loan  and  purchases  the 
building  on  leased  land  for  $1,000,000.  The 
nonrecourse  loan  is  secured  only  by  the 
building,  and  no  principal  payments  are  due 
for  five  years.  The  partnership  agreement 
provides  that  the  partners'  capital  accounts 
will  be  determined  and  maintained  in 
accordance  with  S  1.704-1  (b)(2)(iv), 
distributions  in  liquidation  of  the  partnership 
(or  only  partner's  interest)  will  be  made  in 
accordance  with  partners'  positive  capital 
account  balances  (as  set  forth  in  S  1.704- 
l(b)(2)(ii)(fe)(2)).  and  any  partner  with  a 
deficit  balance  in  the  partner's  capital 
account  following  the  Uquidation  of  the 
partner's  interest  must  restore  that  deficit  to 
the  partnership  (as  set  forth  in  \  1.704- 
l(b)(2)(ii)(6)(3)).  The  partnership  agreement 
also  contains  a  minimum  gain  chargeback  (in 
accordance  with  {  1.704-lTfb)(4)(iv)(e)).  The 
partnership  agreement  provides  that  except 
as  otherwise  required  by  its  minimum  gain 
chargeback  provision.  (1)  aU  partnership 
items  will  be  allocated  10  percent  to  OP  and 
90  percent  to  QR  until  the  partnership  has 
recognized  items  of  income  and  gain  that 
exceed  the  items  of  loss  and  deduction  it  has 
recognized  over  its  Ufe,  and  (2)  aU  further 
partnership  items  wiU  be  allocated  equally 
between  OP  and  QR.  Finally,  the  partnership 
agreement  specifies  that  OP  and  QR  have 
equal  interests  in  partnership  profits  for 
purposes  of  determining  the  partners'  shares 
of  the  nonrecourse  Uabilities  of  the 
partnership  (which  is  consistent  with  the 
equal  division  of  all  partnership  income  and 
gain  that  is  required  after  the  partnership  has 
recognized  items  of  income  and  gain  that 
exceed  the  items  of  loss  and  deduction  that  it 
has  recognized  over  its  Ufe).  At  the  time  the 
partnership  ^reement  is  entered  into,  there 


is  a  reasonable  Hketflieod  that  over  fte 
partnership's  life  it  will  recognize  amounts  of 
income  and  gahi  (*e  alteration  of  whfch  wUI 
have  subetantial  economic  effect) 
significantly  in  excess  of  the  amounts  of  loss 
and  dedaction  allowed  to  the  partnership. 

(U)  In  each  of  the  partnership's  first  2 
taxable  years,  it  generates  rental  income  of 
$95,00a  operating  expenses  (including  land 
lease  payments)  of  $10,000,  interest  expense 
of  $80,000.  and  a  depreciation  deduction  of 
$90,000,  resulting  in  a  taxable  loas  of  $85,000 
in  each  of  those  years.  The  partnership 
agreement  allocates  10  percent  of  these 
losses  to  OP  and  90  percent  to  QR,  and  this 
allocation  has  substantial  economic  effect  If 
the  partnership  were  to  dispose  of  the 
building  in  fiill  satisfaction  of  the 
nonrecourse  loan  at  the  end  of  year  1  or  2.  the 
partnership  would  not  realize  any  yi« 
because  the  adjusted  basis  of  the  buildii^ 
exceeds  the  outstanding  balance  of  the 
nonrecourse  loan  at  the  end  of  each  of  those 
years.  Thus,  at  the  end  of  years  1  and  2,  there 
is  no  partnership  minimum  gain.  See  \  1.704- 
lT(bX4)(iv)(c).  In  ite  third  Uxable  year,  the 
partnership  again  generates  rental  income  of 
$95,000,  operating  expenses  of  $10,000, 
interest  expense  of  SBOOOa  and  a 
depreciation  deduction  of  $9aooa  resulting  in 
a  Uxable  loss  of  $65,000.  If  the  partnership 
were  to  dispose  of  the  building  in  full 
satisfaction  of  the  nonrecourse  loan  at  the 
end  of  that  year,  it  would  realize  $70,000  of 
gain  (Seoaooo  amount  realized  less  $730,000 
adjusted  tax  basts).  Because  the  amount  of 
partnership  minimum  gain  at  the  end  of  that 
year  (and  the  net  increase  in  partnership 
minimum  gain  during  the  year)  is  $70,000,  the 
amount  of  partnership  nonrecourse 
deductions  for  the  year  is  $70,000,  consisting 
of  depreciation  deductions  allowable  with 
respect  to  the  building  of  $70,000.  See  1 1.704- 
lT(b}(4)(iv)(6)  and  (c).  Pursuant  to  the 
partnership  agreement,  aU  partnership  items 
comprising  the  taxable  loss  of  $85,000, 
including  the  $7a000  of  nonrecoune 
deductions,  are  allocated  10  percent  to  OP 
and  90  percent  to  QR.  Tlie  allocation  of  these 
items,  other  than  tiie  nonrecoarse  deductions, 
has  substantial  economic  effect. 
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This  allocation  of  the  $70,000  of 
nonrecourse  deductions  10  percent  to  OP  and 
90  percent  to  QR  is  deemed  to  be  made  in 
accordance  with  the  partners'  interest  in  the 
partnership  under  }  1.704-lT(b)(4)(iv)(<^.  See 
S  1.704-lT(b){5)  (example  20(i)).  At  the  end  of 
the  partnership's  third  taxable  year,  OP'S  and 
QR's  shares  of  partnership  minimum  gain  are 
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exchange  for  a  one-half  interest  in  the 
partnership.  At  the  time  of  contribution,  the 
property  is  subject  to  nonrecourse  debt  of 
$2,500  and  has  a  fair  market  value  in  excess 
of  $2,500.  The  nonrecourse  debt  to  which  the 
property  is  subject  is  a  Uability  of  B  within 
the  meaning  of  {  1.752-lT(g).  In  addition,  to 
the  extent  that  the  liability  is  assumed  by  the 
partnership,  the  liability  will  be  treated  as  a 
nonrecourse  liability  of  the  partnership  under 
§  1.752-lT(e](2)  because  no  partner  will  bear 
the  economic  risk  of  loss  for  such  liability. 
Under  this  section,  the  partnership  is 
considered  to  have  assumed  the  liability  to 
which  the  property  is  subject  upon  B's 
contribution  of  the  property  to  the 
partnership.  As  a  result  of  this  assumption, 
B's  individual  UabiUties  decrease  by  $2,500. 
At  the  same  time,  however,  B's  share  of  the 
liabilities  of  the  partnership  increases  by 
$2,000  (the  $1,500  of  gain  that  would  be 
allocated  to  B  under  section  704(c)  if  the 
partnership  disposed  of  the  property  (in  a 
taxable  transaction]  in  full  satisfaction  of  the 
nonrecourse  debt  encumbering  such  property, 
and  B's  $500  (one-half)  share  of  the  amount 
by  which  the  nonrecourse  liabiUty  exceeds 
that  gain).  See  i  1.752-lT(e)(l)  (relating  to  a 
partner's  share  of  nonrecourse  liabilities). 
Only  the  net  decrease  of  $500  in  the  sum  Of 
B's  share  of  the  liabilities  of  the  partnership 
and  B's  individual  liabilities  is  taken  into 
account  in  applying  section  752.  See  {  1.762- 
lT(j)(3)  (relatiiag  to  increase  and  decrease  in 
■hare  of  liabilities  resulting  from  same 
transaction).  Therefore,  under  i  1.752-lT(c). 
B  will  be  treated  as  receiving  a  distribution  of 
money  in  the  amount  of  $500.  Because  the 
basis  of  B's  partnership  interest  is  $1,000  (the 
basis  of  the  property  contributed  by  him),  the 
distribution  to  B  of  $500  does  not  result  in  the 
realization  of  any  gain  under  section  731(a). 
B's  basis  for  B's  partnership  interest  is  $500 
(B's  basis  for  the  contributed  property  of 
$1,000  reduced  by  $500,  the  amount  of  the 
distribution  under  S  1.752-lT{c)). 


$7,000  and  $63,000,  respectively.  See  1 1.704- 
lT(b)(4)(iv)(/). 

(iii)  The  indebtedness  represented  by  the 
nonrecourse  loan  obtained  by  the  partnership 
to  purchase  the  office  building  is  a 
partnership  liabiUty.  See  paragraph  (g)  of  this 
section.  Under  paragraph  (d)(3)(i)  of  this 
section,  no  partner  bears  the  economic  risk  of 
loss  for  that  liability.  Therefore,  under 
paragraph  (e)(2)  of  this  section,  the  liabiUty  is 
a  nonrecourse  Uability  that  the  partners  will 
share  in  the  manner  prescribed  imder 
paragraph  (e)(1)  of  this  section.  At  the  end  of 
years  1  and  2,  the  nonrecourse  UabiUty  is 
aUocated  equally  between  the  partners  under 
paragraph  (e)(l)(iu)  of  this  section.  The 
partners  share  the  nonrecourse  Uability 
equally  because  the  partnership  agreement 
specifies  that,  for  purposes  of  determining  the 
partners'  shares  of  the  nonrecourse  UabiUties 
of  the  partnership,  each  partner  has  a  50 
percent  interest  in  partnership  profits,  which 
is  consistent  with  allocations  (which  have 
substantial  economic  effect)  of  some 
significant  item  of  partnership  income  or 
gain.  See  paragraph  (e)(3)(ii)(C)  of  this 
section.  Thus,  at  the  end  of  years  1  and  2, 
each  partner's  share  of  the  nonrecourse 
UabiUty  is  $400,000. 

(iv)  At  the  end  of  year  3,  there  is 
partnership  ini"i""i"'  gain,  and  OPs  and 
QR's  shares  of  partnership  minimiim  gain  are 
$7,000  and  $e3.00a  respectively.  Under 
paragraph  (e)(l)(i)  of  this  section,  the 
nonrecourse  Uability  is  allocated  to  the 
partner*  first  according  to  their  shares  of 
partnership  miniitinm  gain,  and  any  excess  is 
aUocated  equally  between  the  partners  under 
paragraph  (eHlKui)  of  <hia  section.  See 
paragraph  (e)(3)(U)  (A)  and  (B)  of  this  section. 
Therefore,  at  the  end  of  year  3,  OPs  and  QR's 
shares  of  the  nonrecourse  UabiUty  are 
$372,000  ($7,000  share  of  partnership 
minimum  gain  plus  $365,000  share  of  the 
excess)  and  $428,000  ($63,000  share  of 
partnership  minimnni  gain  plus  $365,000  share 
of  the  excess),  respectively. 

Example  (23).  (i)  ST  and  UV  form  a  general 
partnership  to  own  and  operate  residential 
rental  property.  UV  contributes  $500,000  to 
the  partnership  that  it  uses  to  purchase 
residential  rental  property.  ST  contributes  an 
apartment  building  with  a  $1,200,000  fair 
market  value  and  $520,000  adjusted  tax  basis. 
The  apartment  building  contributed  by  ST  is 
subject  to  a  $700,000  nonrecourse  loan.  ST 
and  UV  share  aU  partnership  profits  and 
losses  equaUy. 

(ii)  The  indebtedness  represented  by  the 
nonrecourse  loan  is  a  partnership  Uability. 
See  S  1.752-2T  regarding  the  treatment  of 
liabilities  to  which  contributed  or  distributed 
property  is  subject.  Under  paragraph  (e)(2)  of 
this  section,  this  liabiUty  is  a  nonrecourse 
liability  because  no  partner  bears  the 
economic  risk  of  loss  for  such  liability.  See 
paragraph  (d)(3)(i)  of  this  section.  Under 
paragraph  (e)(l)(ii)  of  this  section,  ST  is 
allocated  $18a000  of  the  partnership  UabiUty 
for  the  nonrecourse  loan  because  ST  would 
be  allocated  taxable  gain  of  $180,000  under 
section  704(c)  if  the  partnership  disposed  of 
(in  a  taxable  transaction)  the  apartment 
building  in  full  satisfaction  of  the 
nonrecourse  UabiUty.  The  remainder  of  the 
nonrecourse  Uability  is  aUocated  between  the 


partners  in  proportion  to  their  equal  interests 
in  partnership  profitt.  See  paragraph 
(e)(l)(Ui)  of  this  section.  Accordingly,  STs 
and  UVs  shares  of  the  nonrecourse  Uability 
are  $44a000  ($180,000  share  of  section  704(c) 
minimiiin  gain  and  $260,000  share  of  the 
excess  of  the  nonrecourse  UabUity  over  the 
section  704(c)  minimum  gain)  and  $260,000 
(which  equals  UVs  $260,000  share  of  the 
excess  of  the  nonrecourse  UabiUty  over  the 
section  704(c)  minimum  gain),  respectively. 

§1.752-21    UabiNtiM  to  wMc»i  contributad 
Of  dtotrHwited  property  Is  ■ubj>ct 
(tsmporsry). 

(a)  In  general.  For  purposes  of  section 
752  and  the  regulations  tfiereunder,  if 
property  is  contributed  by  a  partner  to 
the  partnership  or  distributed  by  the 
partaership  to  a  partner  and  such 
property  is  subject  to  a  liability  of  the 
transferor  (within  the  meaning  of 
S  1.75a-lT(f){2).  (g).  and  0)(1)).  the 
transferee  shall  be  considered  to  have 
assumed  such  liability  to  the  extent  of 
the  amount  of  such  Uability  that  does 
not  exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  contribution 
or  distribution.  See  section  752(c). 

(b)  Examples.  The  following  examples 
illustrate  the  application  of  the  rules  of 
this  section: 

Example  (1).  A  contributes  property  with 
an  adjusted  basis  of  $1,000  to  a  general 
partnership  in  exchange  for  a  one-third 
interest  in  partnership.  At  the  time  of 
contribution,  the  property  is  subject  to 
recourse  debt  of  $150  and  has  a  fair  market 
value  in  excess  of  $150.  The  recourse  debt  to 
which  the  property  is  subject  is  a  liability  of 
A  within  the  meaning  of  {  1.752-lT(g).  Under 
this  section,  the  partnership  is  considered  to 
have  assumed  the  Uability  to  which  the 
proi>erty  is  subject  upon  A's  contribution  of 
the  property  to  the  partnership  (without 
regard  to  whether  the  partnership  assumes 
such  habUity  within  the  meaning  of  {  1.752- 
lT(f))'  As  a  result  of  this  assumption,  A's 
individual  UabiUties  decrease  by  $150.  At  the 
same  time,  however,  A's  share  of  the 
UabiUties  of  the  partnership  increases  by 
$150,  assuming  that,  after  the  contribution,  A 
bears  the  economic  risk  of  loss  (within  the 
meaning  of  §  1.752-lT{d)(3))  for  the  entire 
amount  of  such  UabiUty  because  A  remains 
personally  Uable  to  the  creditor.  Only  the  net 
increase  or  decrease  in  the  sum  of  A's  share 
of  the  UabiUties  of  the  partnership  and  A's 
individual  Uabilities  is  taken  into  account  in 
applying  section  752.  See  S  1.752-lT(j)(3) 
(relating  to  increase  and  decrease  in  share  of 
UabUities  resulting  from  same  transaction). 
Accordingly,  since  there  is  no  net  change  in 
the  sum  of  A's  share  of  the  liabilities  of  the 
partnership  and  A's  individual  liabilities,  A 
wiU  not  be  considered  to  have  made  a 
contribution  of  money  to  the  partnership  or  to 
have  received  a  distribution  of  money  from 
the  partnership  under  {  1.752-lT  (b)  or  (c). 
Therefore,  A's  basis  for  A's  partnership 
interest  is  $1,000  (A's  basis  for  the 
contributed  property  of  $1,000). 

Example  (2).  B  contributes  property  with  an 
adjusted  basis  of  $1,000  to  partnership  AB  in 


{ 1.7S2-3T    Sals  or  sxclMnga  of 
partnsrshlp  interest  (temporary). 

For  purposes  of  determining  the 
amotmt  of  any  gain  or  loss  realized  on  a 
sale,  exchange,  or  other  disposition  of 
an  interest  in  a  partnership,  liabilities 
shall  be  treated  in  the  same  manner  as 
liabilities  in  coimection  with  the  sale, 
exchange,  or  other  disposition  of 
property  not  associated  with 
partnerships.  For  example,  if  a  partner 
whose  share  of  partnership  liabilities  is 
$250  sells  the  partner's  interest  in  the 
partnership  for  $750  cash  and  at  the 
same  time  transfers  to  the  purchaser  the 
partner's  $250  share  of  partnership 
liabilities,  the  amount  realized  by  the 
selling  partner  on  the  sale  is  $1,000. 

S1.7S2-4T   EffsctWe  dates  and  transition 
rules  (tsmporaryV- 

(a)  In  general.  Except  as  otherwise 
provided  in  this  section,  §§1.752-1T, 
-2T,  and  -3T  shall  apply  to  any  liability 
inoured  or  assimied  by  a  partnership  on 
or  after  January  30, 1989,  imless  such 
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liability  is  incurred  or  assumed  by  the 
partnership  pursuant  to  a  written 
binding  contract  in  effect  prior  to 
December  29, 1988  and  at  all  times 
thereafter. 

(b)  Partner  loans  and  guarantees.  If  at 
any  time  on  or  after  March  1, 1984,  a 
partner  bears  the  economic  risk  of  loss 
(within  the  meaning  of  {  1.752-lT(d)(3)} 
for  a  partnership  UabiUty  that  is 
nonrecourse  for  piuposes  of  9  1.1001-2 
as  a  result  of  guaranteeing  the  payment 
of  aU  or  part  of  such  Uability  or  holding 
an  interest  in  such  liabiUty  as  a  creditor, 
the  rules  of  55  1.752-lT,  -2T.  and  -3T 
shall  apply  to  such  Uability  beginning  on 
the  later  of — 

(1)  March  1, 1984;  or 

(2)  The  first  date  on  which  such 
partner  bears  the  economic  risk  of  loss 
with  respect  to  the  liabiUty  as  a  result  of 
such  guarantee  or  as  a  result  of  holding 
an  interest  in  such  UabiUty  as  a  creditor. 
A  guarantee  made,  or  an  interest  in  a 
liabiUty  as  a  creditor  acquired,  pursuant 
to  a  written  binding  contract  in  effect 
prior  to  March  1, 1984,  and  at  all  times 
thereafter,  shaU  be  disregarded  for 
purposes  of  the  preceding  sentence.  For 
purposes  of  this  paragraph  (b),  the 
determination  of  whether  a  partner 
bears  the  economic  risk  of  loss  with 
respect  to  a  partnership  UabUity  shall  be 
made  in  accordance  with  the  rules  of 

5  1.752-lT(d)(3). 

(c)  Election— {1]  In  general. 
Notwithstanding  anything  to  the 
contrary  in  this  section,  a  partnership 
may  elect  to  apply  the  provisions  of 

§  5  1.752-lT,  -2T,  and  -3T  to  aU  of  its 
Uabilities  as  of  the  beginning  of  the  first 
taxable  year  of  such  partnership  ending 
after  December  29, 1988. 

(2)  Time  and  manner  of  election.  An 
election  under  this  paragraph  (c)  is 
made  by  attaching  a  written  statement 
to  the  partnership  return  for  the  first 
taxable  year  of  such  partnership  ending 
after  December  29, 1988.  A  written 
statement  required  pursuant  to  this 
paragraph  (c)(2)  must  include  the  name, 
address,  and  taxpayer  identification 
number  of  the  partnership  making  such 
statement  and  contain  a  declaration  that 
an  election  is  being  made  under  this 
paragraph  (c). 

(d)  Coordination  with  amendments  to 
section  704(b)  regulations.  If  all  or  part 
of  a  partnership  liabiUty  is  treated  as 
one  or  more  partner  nonrecourse  debts 
under  5  1.704-lT(b)(4)(iv)(A)  and,  but  for 
this  paragraph  (d),  §5  1.752-lT,  -2T,  and 
-3T  would  not  apply  to  such  liability, 
then  the  partnership  may  treat  such 
UabiUty  as  a  Uability  to  which  S§  1.752- 
IT,  -2T,  and  -3T  apply  to  the  extent  of 
the  partners'  shares  (if  any)  of  the 
minimum  gain  attributable  to  any  such 


partner  nonrecourse  debts  (within  the 
meaning  of  5  1.704-lT(b)(4)(iv)(A)(5)).  If 
both  5  1.704-l(b)(4)(iv)  and  55  1.75a-lT. 
-2T,  and  -3T  apply  to  a  taxable  year  of 
a  partnership,  any  reference  included  in 
55  1.752-lT,  -2T,  and  -3T  to  5  1704- 
lT(b)(4)(iv)  shaU  be  treated  as  a 
reference  to  the  appropriate  provision  of 
5  1.704-l(b)(4)(iv)  for  purposes  of 
applying  5§  1.752-lT,  -2T,  and  -3T  to 
such  partnership  for  such  taxable  year. 
See  55  1.704-l{b)(4)(iv)(A)  and  1.704- 
lT(b)(4)(iv)(/n)  for  rules  regarding  the 
effective  dates  of  55  1.704-l(b)(4)(iv) 
and  1.704-lT(b)(4)(iv). 

(e)  Cross  reference.  For  the  rules 
applicable  to  UabiUties  of  a  partnership 
that  are  not  subject  to  55  1.752-lT,  -2T, 
and  -3T,  see  28  CFR  1.752-1. 

Par.  4.  A  new  5  1.704-lT  is  added  to 
read  as  foUows: 

§1.704-17    Partnafs  distributfv*  share. 

(a)  [Reserved.] 

(b)  Determination  of  a  partner's 
distributive  share — (0)  Cross-references. 


Heading 

Section 

Cross-references 

1. 704-1  T(bHO). 

[Reserved] 

1.704-1T(bM1). 

[Reserved] 

1. 704-1  T(bM2). 

[Reserved] 

1.704-1T(bM3). 

Special  rules 

1.704-1T{b)(4). 

1.704-1T(bM4)(i). 

[Reserved.]  .._......„        

1.704-1T(bK4)f«). 
1.704-1T(bM4)r«) 

[Reserved.) 

Allocations    attnbulat)to   to 

1.704-1T(b)(4)(iv). 

nonrecourse  liabiMies. 

In  general _ — 

1.7O4-1T(b)(4)0v)(ff). 

Allocation   of   nonrecourse 

1.704- 

deductions. 

1T(bK4KivH«)(n. 

Allocation  of  mininiuin  gain... 

1.704- 

1T(bM4)(iv)(a)(2). 

1.704-1T(b>(4)(iv)U». 

course  deductions. 

Partnership  minimum  gain 

1.704-1T(b)(4)fiv)(c). 

Requirements  to  be  satis- 

1.704-1T(bM4)Ov)(<^. 

fied. 

Minimum  gain  chargeback .... 

1.704-1T(bH4)fiv)(e). 

In  ger>eral „ 

1.704- 

1T(b)(4)(iv)(^n. 

Allocations  required  pursu- 

1.704- 

ant    to    minimum    gain 

1T(b)(4){ivMtf)(2). 

chargeback. 

Coordination     wHti     para- 

1.704- 

graph    m2m    01    this 

1T(b)(4MivM<^(5). 

section. 

Partr>er's  share  of  partner- 

1.704-1T(b)(4)fiv)(/). 

stiip  minimum  gain. 

[>istribution  of  nonrecourse 

1.704-1T(b)(4Kiv)(jrt. 

HatJility  proceeds  alloca- 

t>le  to  an  irxa^ase  in  min- 

imum gain. 

In  general ~ ~ „ 

1.704- 

1T(b)(4Miv)(j;M0. 

Allocation  of  rtet  increase 

1.704- 

In    partnership    minimum 

1T(b)(4)(iv>fe7)(2). 

gain. 

Carryover    to    immediatety 

1.704- 

succeeding  taxabte  year. 

1T(bK4Kiv)(p)(3). 

Oistribution     alkxable     to 

1. 704-1 T- 

proceeds  of  nonrecourse 

(b>(4)(iv>te)(^. 

liability. 

Nonrecourse   debt   of   the 

1.704-1T(bX4)fw)(/>). 

partnership  wf>ere  a  part- 

ner bears  ttte  economk: 

risk  of  loss. 

..--■.- 
neaang 

^-1   Mil  , 

In  general ., 

1.704- 

lT(bH4HivH'i»(0. 

AHocation  of  tosses,  dwkjc- 

1.704- 

tions,    and    experxMures 

lT(b>(4)<»vKrtHi). 

attributat)te     to     partner 

nonrecourse  debt 

Determination    of    partner 

1.704- 

1T(b)(4MivKA)a». 

Chargeback    of    items    of 

1.704- 

ir>come  and  gain. 

1T(bK4)<iv)0H4». 

Partner's  share  of  fiMmum 

1.704- 

gain  anhbuiable  to  part- 

1T(bX4)(ivHAK^. 

ner  nonrecourse  debt 

f^  increase  (or  decrattse) 

1.704- 

in  mininnum  gain  anribut- 

um*)mflm. 

couraadebL 

Distribmion  of  proceeds  of 

1.704- 

partr>er  nonrecourse  detM 

1T(bH4)(ivM/lH7). 

altocable  to  increase  in 

to  such  debt 

Debt  for  wtiich  more  than 

1.704- 

one   partner   bears    the 

1T(b)(4)fiv)(/*(^. 

ecorxxnc  risk  of  toss. 

[Reserved.] 

1.704-1T(bM4)OvHfl. 
1.704-1T(bH4)<iv)W. 
1.704-1T(bK4KivH*). 

Tiered  partnerships 

Meaning  of  certain  terms 

Economic  risk  of  toss 

1  704- 

1T(bH4Kiy)(*M'). 

Nonrecourse  del)t _ _.. 

1.704- 

1T(bK4Miv)(*K5). 

Nonrecourse  haMity 

1.704- 

1T(bK4Hiv)(ikM3). 

Partner  nonrecourse  debt 

1.704- 

1T(bK4)rrvKAtH4). 

[Reserved.] 

1.704-1T(bH4Kiv)W. 

Effective  dates 

1.704-1T(bH4)(iv)(m). 

In  general 

1.704- 

1T(bK4)(iv)<fliH0. 

Election —      

1.704- 

lT(bM4)fivH/TiHa). 

Examplea....- 

1.704-1  T(b>(5). 

(1)  [Reserved.] 

(2)  [Reserved.] 

(3)  [Reserved.] 

(4)  Special  rules — (i)  [Reserved.] 
(u)  [Reserved.] 

(iii)  [Reserved.] 

(iv)  Allocations  attributable  to 
nonrecourse  liabilities — (o)  In  general — 
[1]  Allocation  of  nonrecourse 
deductions.  An  aUocation  of  an  item  of 
loss,  deduction,  or  section  705(a)(2)(B) 
expenditure  attributable  to  nonrecourse 
liabilities  of  the  partnership 
("nonrecourse  deduction")  cannot  have 
economic  effect  because,  in  the  event 
there  is  an  economic  burden  that 
corresponds  to  such  an  allocation,  the 
creditor  alone  bears  that  burden.  Thus, 
nonrecourse  deductions  must  be 
allocated  in  accordance  with  the 
partners'  interests  in  the  partnership. 
Paragraph  (b)(4)(iv)(£/)  of  this  section, 
however,  provides  a  test  imder  which 
certain  allocations  of  nonrecourse 
deductions  wiU  be  deemed  to  be  in 
accordance  with  the  partners'  interests 
in  the  partnership.  If  that  test  is  not 
satisfied,  the  partners'  distributive 
shares  of  nonrecourse  deductions  wiU 
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be  detetmined,  under  S  1.704-l(b)(3), 
according  to  the  partners'  overall 
economic  interests  in  the  partnership. 
See  also  paragraph  (b](4](iv](A)  of  this 
section  for  special  rules  regarding  the 
allocation  of  deductions  attributable  to 
nonrecourse  debt  with  respect  to  which 
a  partner  bears  the  economic  risk  of 
loss. 

(2)  Allocation  of  minimum  gain.  To 
the  extent  that  the  amount  of  a 
nonrecourse  liability  encumbering  an 
item  of  partnership  property  exceeds  the 
adjusted  tax  basis  of  such  property  (or 
book  value  of  such  property  if  the 
property  is  properly  reflected  on  the 
books  of  the  partnership  at  a  value  that 
differs  from  its  adjusted  tax  basis],  a 
disposition  of  such  property  will 
generate  gain  in  an  amount  that  is  at 
least  equal  to  such  excess  ("partnership 
minimum  gain").  See  paragraph 
(b)(4)(iv)(c)  of  this  section  for  rules 
regarding  the  computation  of 
partnership  minimum  gain.  An  increase 
in  partnership  minimum  gain  may  be 
attributable  to  items  of  partnership  loss, 
deduction  or  section  705(a)(2)(B) 
expenditure  that  decrease  the  adjusted 
tax  basis  (or  book  value)  of  property 
subject  to  a  nonrecourse  liability  of  the 
partnership  or  a  nonrecourse  borrowing 
by  the  partnership  that  exceeds  the 
adjusted  tax  basis  (or  book  value)  of  the 
partnership  property  encumbered  by 
such  hability.  To  the  extent  that  an 
increase  in  partnership  minimum  gain  is 
attributable  to  items  of  partnership  loss, 
deduction,  or  section  705(a)(2)(B) 
expenditure,  such  items  are  treated  as 
nonrecourse  deductions  under 
paragraph  (b)(4)(iv)(6)  of  this  section. 
Although  an  allocation  of  nonrecourse 
deductions  cannot  have  economic  effect, 
the  amount  of  nonrecourse  deductions 
allocated  to  any  partner  decreases  such 
partner's  capital  account  Similarly, 
although  the  allocation  to  a  partner  of 
partnership  minimum  gain  that  is 
attributable  to  nonrecourse  deductions 
claimed  by  the  partnership  increases  the 
partner's  capital  account,  the  allocation 
cannot  have  economic  effect  because 
the  minimum  gain  merely  offsets 
nonrecourse  deductions  previously 
claimed  by  the  partnership  and  does  not 
necessarily  bear  any  relationship  to  the 
value  of  partnership  property.  Thus, 
minimum  gain  that  is  attributable  to 
nonrecourse  deductions  claimed  by  the 
partnership  must  be  allocated  to  the 
partners  that  were  allocated  such 
nonrecourse  deductions  to  prevent  such 
gain  from  impairing  the  economic  effect 
of  other  partnership  allocations,  bi 
addition,  if  an  increase  in  partnership 
minimum  gain  is  attributable  to  a 
nonrecourse  borrowing  that  is  used  to 


make  a  distribution  to  the  partners,  then 
such  minimum  gain  represents  the 
unrecognized  gain  of  which  the 
distributee-partners  have  effectively 
reaped  the  economic  benefits  throt^ 
the  use  of  nonrecourse  debt.  An 
allocation  of  such  minimum  gain  can 
have  economic  effect  only  if  the 
allocation  is  made  to  the  partners  that 
received  the  economic  bemefit  of  that 
gain.  Accordingly,  under  paragraph 
(b)(4)(iv)(e)  of  this  section,  minimimi 
gain  attributable  to  nonrecourse 
deductions  claimed  by  the  partnership 
or  the  proceeds  of  a  nonrecourse 
liability  distributed  to  the  partners  by 
the  partnership  must  be  allocated  to  the 
partners  that  were  allocated  such 
deductions  or  received  such 
distributions. 

(b)  Determination  of  nonrecourse 
deductions.  The  amount  of  nonrecourse 
deductions  for  a  partnership  taxable 
year  equals  the  excess,  if  any,  of  the  net 
increase  in  the  amount  of  partnership 
minimum  gain  during  such  year,  over  the 
aggregate  amount  of  any  distributions 
during  such  year  of  proceeds  of  a 
nonrecourse  liability  that  are  allocable 
to  an  increase  in  partnership  minimum 
gain.  See  examples  (20)  (i)  and  (vi),  (21), 
and  (22)  of  paragraph  (b)(5)  of  this 
section.  The  nonrecourse  deductions  for 
a  partnership  taxable  year  shall  consist 
first  of  depreciation  or  cost  recovery 
deductions  with  respect  to  items  of 
partnership  property  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
partnership  to  the  extent  of  the  increase 
in  minimum  gain  attributable  to  the 
nonrecourse  liabilities  to  which  each 
such  item  of  property  is  subject  (or  if 
such  depreciation  or  cost  recovery 
deductions  exceed  the  amount  of 
nonrecourse  deductions  for  the  year, 
then  a  proportionate  share  of  each  such 
deduction  shall  constitute  a  nonrecourse 
deduction),  and  the  remainder  of  such 
nonrecourse  deductions,  if  any,  shall 
consist  of  a  pro  rata  portion  of  other 
items  of  partnership  loss,  deduction,  and 
section  705(a)(2)(B)  expenditure  for  that 
year.  See  example  (23)  of  paragraph 
(b)(5)  of  this  section.  In  addition,  if  the 
amoimt  of  nonrecourse  deductions  for  a 
partnership  taxable  year  exceeds  the 
total  amount  of  the  items  of  partnership 
loss,  deduction,  and  section  705(a)(2)(B) 
expenditure  for  such  year,  then  an 
amount  of  the  net  increase  i^ 
partnership  minimum  gain  for  such  year 
equal  to  that  excess  shall,  for  purposes 
of  this  paragraph  (b)(4)(iv).  be  treated  as 
an  increase  in  partnership  minimum 
gain  for  the  immediately  succeeding 
partnership  taxable  year  for  purposes  of 
determining  whether  there  is  a  net 
increase  or  a  net  decrease  in  partnership 


minimum  gain  daring  such  taxable  year. 
For  example,  if  a  partnership  enctunbers 
partnership  property  with  a  nonrecourse 
liability  that  results  in  a  net  increase  in 
partnership  minimum  gain  for  the 
taxable  year,  but  the  partnership  does 
not  distribute  any  proceeds  oi  the 
liability  during  the  year  and  the  amount 
of  such  net  increase  in  minimum  gain 
exceeds  the  partnership's  losses, 
deductions,  and  section  705(a)(2)(B) 
expenditures  for  such  a  year,  then  Uie 
partnership  will  have  a  net  increase  in 
partnership  minimum  gain  for  the 
taxable  year  that  cannot  be  allocated 
either  to  distributions  or  to  losses, 
deductions,  or  section  705(a)(2)(B) 
expenditures,  thereby  leaving  the 
partnership  with  excess  nom^course 
deductions  for  the  year.  See  example 
(20)(vi)  of  paragraph  (b)(5)  of  this 
section.  For  purposes  of  this  paragraph 
(b)(4)(iv)(6),  the  items  of  partnership 
loss,  deduction,  and  section  705(a)(2KB) 
expenditure  for  a  partnership  taxable 
year  are  determined  without  regard  to 
any  item  that  is  treated  as  a  partner 
nonrecourse  deduction  under  paragraph 
(b)(4)(iv)(A)(3)  of  this  section. 

(c)  Partnership  minimum  gain.  The 
amount  of  partnership  minimum  gain  is 
determined  by  computing,  with  respect 
to  each  nonrecourse  liability  of  the 
partnership,  the  amount  of  gain  (of 
whatever  character),  if  any,  that  would 
be  realized  by  the  partnership  if  it 
disposed  of  (in  a  taxable  transaction) 
the  partnership  property  subject  to  such 
liability  in  full  satisfaction  thereof  (and 
for  no  other  consideration),  and  by  then 
aggregating  the  amounts  so  computed. 
See  examples  (20)  (i)  and  (iv),  (21),  and 
(22)  of  paragraph  (b)(5)  of  this  section. 
For  purposes  of  determining  the  amount 
of  such  gain.  [1)  the  adjusted  tax  basis 
of  partnership  property  subject  to  two  or 
more  liabilities  of  equal  priority  shall  be 
allocated  among  such  liabilities  in 
proportion  to  the  respective  outstanding 
balances  of  such  liabilities,  and  [2]  the 
adjusted  tax  basis  of  partnership 
property  subject  to  two  or  more 
liabilities  of  unequal  priority  shall  be 
allocated  to  the  liabiUUes  of  an  inferior 
priority  (in  accordance  with  subdivision 
[1)  of  this  paragraph  (b)(4)(iv)(c))  only  to 
the  extent  of  the  excess,  if  any,  of  the 
adjusted  tax  basis  of  such  property  over 
the  aggregate  outstanding  balance  of  the 
liabilities  of  superior  priority.  Only  the 
portion  of  the  property's  adjusted  tax 
basis  that  is  allocated  to  nonrecourse 
liabilities  of  the  partnership  shall  be 
used  in  computing  minimum  gain.  See 
example  (20)  (v)  and  (vii)  of  paragraph 
(b)(5)  of  this  section.  If  partnership 
property  subject  to  one  or  more 
nonrecourse  liabilities  of  the  partnership 
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is.  under  S  1.704-l(b)(2)(iv)(£/).  (/).  or  (r), 
properly  reflected  on  the  books  of  the 
partnership  at  a  book  value  that  differs 
from  the  adjusted  tax  basis  of  such 
property,  then  the  determinations  under 
this  paragraph  (b)(4)(iv)  shall  be  made 
with  reference  to  such  book  value.  See 
example  (22)  of  paragraph  (b)(5)  of  this 
section.  For  purposes  of  this  paragraph 
(b)(4)(iv],  in  determining  the  net  increase 
or  decrease  in  partnership  minimum 
gain  during  any  partnership  taxable  yetu* 
in  which  the  capital  accounts  of  the 
partners  are  increased  pursuant  to 
S  1.704-l(b)(2)(iv)  (^  or  (r)  to  reflect  a 
revaluation  of  partnership  property 
subject  to  one  or  more  nonrecourse 
liabilities  of  the  partnership,  any 
decrease  in  partnership  minimum  gain 
attributable  to  each  such  revaluation 
shall  be  added  back  to  the  net  decrease 
or  increase  otherwise  determined.  See 
example  (22)(iii)  of  paragraph  (b)(5)  of 
this  section. 

[d\  Requirements  to  be  satisfied. 
Allocations  of  nonrecourse  deductions 
are  deemed  to  be  made  in  accordance 
with  the  partners'  interests  in  the 
partnership  if  and  only  if— 

[1]  Throughout  the  full  term  of  the 
partnership,  requirements  [1)  and  (2)  of 
§1.704-l(b)(2)(ii)(6)  are  satisfled: 

(2)  Beginning  in  the  first  taxable  year 
in  which  there  are  nonrecourse 
deductions  and  thereafter  throughout 
the  full  term  of  the  partnership,  the 
partnership  agreement  provides  for 
allocations  of  nonrecourse  deductions 
among  the  partners  in  a  manner  that  is 
reasonably  consistent  with  allocations, 
which  have  substantial  economic  effect, 
of  some  other  significant  partnership 
item  attributable  to  the  property 
securing  nonrecourse  liabilities  of  the 
partnership; 

[3)  Beginning  in  the  first  taxable  year 
of  the  partnership  in  which  the 
partnership  has  nonrecourse  deductions 
or  makes  a  distribution  of  proceeds  of  a 
nonrecourse  Uability  that  are  allocable 
to  an  increase  in  minimum  gain  and 
thereafter  throughout  the  full  term  of  the 
partnership,  the  partnership  agreement 
contains  a  provision  that  compUes  with 
the  requirements  of  paragraph 
(b)(4)(iv)(e)  of  this  section  ("minimum 
gain  chargeback");  and 

[4]  All  other  material  allocations  and 
capital  account  adjustments  under  the 
partnership  agreement  are  recognized 
under  9 1.704-l(b)  (without  regard  to 
whether  allocations  of  adjusted  tax 
basis  and  amount  realized  under  section 
613A(c)(7)(D)  are  recognized  under 
§  1.704-l(b)(4)(v)). 

(e)  Minimum  gain  chargeback. — (1)  In 
general.  If  there  is  a  net  decrease  in 
partnership  minimum  gain  for  a 
partnership  taxable  year,  the  partners 


must  be  allocated  items  of  partnership 
income  and  gain  in  accordance  with  this 
paragraph  (b)(4)(iv)(e)  ("minimum  gain 
chargeback"). 

(2)  Allocations  required  pursuant  to 
minimum  gain  chargeback.  If  a 
minimum  gain  chargeback  is  required 
for  a  partnership  taxable  year,  tfien  each 
partner  must  be  allocated  items  of 
income  and  gain  for  such  year  (and,  if 
necessary,  for  subsequent  years)  in 
proportion  to,  and  to  the  extent  of,  an 
amount  equal  to  the  greater  of— 

[i)  The  portion  of  such  partner's  share 
of  the  net  decrease  in  partnership 
minimum  gain  during  such  year  that  is 
allocable  to  the  disposition  of 
partnership  property  subject  to  one  or 
more  nonrecourse  UabiUties  of  the 
partnership;  or 

[ii]  The  deficit  balance  in  such 
partner's  capital  account  at  the  end  of 
such  year  (determined  before  any 
allocation  of  partnership  income,  gain, 
loss,  deduction,  or  section  705(a)(2)(B) 
expenditure  for  such  year  and  excluding 
&t>m  such  deficit  capital  account 
balance  any  amount  that  such  partner  is 
obligated  to  restore  under  { 1.704- 
l(b}(2)(ii](c),  as  well  as  any  addition 
thereto  pursuant  to  the  next  to  last 
sentences  of  paragraph  (b)(4)(iv)  (/)  and 
[h)(5)  of  this  section  after  taking  into 
account  thereunder,  any  changes  during 
such  year  in  partnership  minimum  gain 
and  in  the  minimum  gain  attributable  to 
any  partner  nonrecourse  debt),  provided 
that  if  requirements  [1)  and  (2)  of 
9 1.704-l(b)(2)(ii)(6)  have  not  been 
satisfied  throughout  the  full  term  of  the 
partnership,  the  amount  determined 
under  this  paragraph  (b)(4)(iv)(e)(2)(77) 
shall  equal  zero  and  the  amount  of  any 
allocation  in  addition  to  that  required 
under  paragraph  (b)(4)(iv)(e)(2)(;')  of  this 
section  that  must  be  made  to  such 
partner  in  connection  with  the  net 
decrease  in  partnership  minimum  gain 
during  such  year  shall  be  determined  in 
accordance  with  the  partner's  interest  in 
the  partnership  under  9 1.704-l(b)(3). 

See  examples  (20)(i)  and  (22)(v)  of 
paragraph  (b)(5)  of  this  section.  For 
purposes  of  this  paragraph 
(b)(4)(iv)(e)(2),  the  partiiers'  capital 
accounts  shall  be  reduced  by  the  items 
described  m  9  1.704-l(b)(2)(ii)(£^  [4),  (5), 
and  [6).  See  paragraph  (b)(4){iv)(/)  of 
this  section  for  rules  regarding  the 
determination  of  a  partner's  share  of  a 
net  decrease  in  partnership  minimum 
gain.  The  portion  of  a  partner's  share  of 
any  net  decrease  in  partnership 
minimum  gain  for  a  partnership  taxable 
year  that  is  allocable  to  the  disposition 
of  partnership  property  subject  to  one  or 
more  nonrecourse  Uabihties  of  the 
partnership  equals  the  amount 
determined  by  multiplying  the  partner's 


share  of  the  net  decrease  in  partnership 
minimum  gain  for  the  year  by  a  fraction, 
the  numerator  of  which  is  the  portion  of 
the  net  decrease  in  partnership 
minimum  gain  for  the  year  that  is 
allocable  to  the  disposition  of 
partnership  property  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
partnership  and  the  denominator  of 
which  is  the  net  decrease  in  partnership 
minimum  gain  for  the  year.  For  purposes 
of  the  preceding  sentence,  a  net 
decrease  in  partnership  minimum  gain 
for  a  partnership  taxable  year  is 
allocable  to  the  disposition  of 
partnership  property  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
partnership  to  the  extent  of  any 
decrease  in  partnership  minimum  gain 
during  such  year  that  resulted  from  the 
disposition  of  any  such  property.  Any 
minimimi  gain  chargeback  required  for  a 
partnership  taxable  year  shall  consist 
first  of  gains  recognized  from  the 
disposition  of  items  of  partnership 
property  subject  to  one  or  more 
nonrecourse  liabilities  of  the  partnership 
to  the  extent  of  the  decrease  in  minimiim 
gain  attributable  to  the  disposition  of 
such  items  of  property  (or  if  such  gains 
exceed  the  amount  of  the  minimum  gain 
chargeback  required  for  such  taxable 
year,  the  minimum  gain  chargeback 
shall  consist  of  a  proportionate  share  of 
each  such  gain),  and  the  remainder  of 
such  minimum  gaiii  chargeback  shall 
consist  of  a  pro  rata  portion  of  the  other 
items  of  partnership  income  and  gain  for 
that  year.  An  allocation  of  items  of 
income  or  gain  required  for  a 
partnership  taxable  year  pursuant  to  a 
minimum  gain  chargeback  shall  be 
deemed  to  be  in  accordance  with  the 
partners'  interests  in  the  partnership  and 
shall  be  made  before  any  other 
allocation  of  partnership  items  is  made 
under  section  704(b)  for  such  year. 

(5)  Coordination  with  §  1.704- 
l(b)(2)(ii).  For  purposes  of  9  1.704- 
l(b)(2)(ii)(c/)(6),  offsetting  increases  to  a 
partner's  capital  account  taken  into 
account  under  that  paragraph  do  not 
include  items  of  partnership  income  and 
gain  that  are  expected  to  be  allocated  to 
that  partner  pursuant  to  this  paragraph 
(b)(4)(iv)(e).  provided  that  any 
subsequent  distributions  that  are 
expected  to  be  made  to  such  partner  of 
proceeds  of  a  nonrecourse  liability  that 
are  allocable  to  an  increase  in 
partnership  minimum  gain  shall  be 
deemed  to  be  offset  by  increases  to  the 
partner's  capital  account  for  purposes  of 
that  section. 

(/)  Partner's  share  of  partnership 
minimum  gain.  A  partner's  share  of 
partnership  minimum  gain  at  the  end  of 
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any  parlnerri^  taxable  year  equals  the 
excesft  (if  aay)  of— 

[1]  The  sum  of  the  nonrecoone 
deductions  allocated  to  such  partner 
(and  such  partner's  predeceasors  in 
interest]  up  to  that  time  and  the 
aggregate  distribntions  to  such  partner 
(and  such  partner's  predecessors  in 
interest)  up  to  that  time  of  proceeds  c4  a 
nonrecourse  liability  that  are  allocable 
to  an  increase  in  partnership  minimum 
gain;  over 

[2)  The  sum  of  such  partner's  (and 
such  partner's  predecessors  in  interest] 
aggregate  share  of  the  net  decreases  in 
partnership  minimum  gain  up  to  that 
time  and  such  partner's  (and  such 
partner's  predecessors  in  interest] 
aggregate  share  of  the  decreases  up  to 
that  time  in  partnership  minimum  gain 
resulting  from  revaluations  of 
partnership  property  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
partnership. 

A  partner's  share  of  the  net  decrease  in 
partnership  minimum  gain  during  a 
partnership  taxable  year  equals  an 
amount  that  bears  the  same  relation  to 
the  net  decrease  in  partnership 
minimum  gain  during  such  year  as  such 
partner's  share  of  partnership  minimum 
gain  at  the  end  of  the  immediately 
preceding  taxable  year  of  the 
partnership  (or,  if  later,  the  time 
immediately  following  the  last  time  that 
the  capital  accounts  of  the  partners  are 
increased  pursuant  to  S  1.704- 
l(b](2Kiv)(/)  or  (r)  to  reflect  a 
revaluation  of  partnership  property 
subject  to  one  or  more  nonrecourse 
liabilities  of  the  partnership)  bears  to 
the  amount  of  partnership  minimum  gain 
at  the  end  of  such  preceding  taxable 
year  (or  such  later  date).  See  examples 
(20)  (i)  and  (iv)  and  (21)  of  paragraph 
(b)(5)  of  this  section.  A  partner's  share 
of  any  decrease  in  partnership  minimum 
gain  resulting  from  a  revaluation  of 
partnership  property  equals  the  amount 
of  the  increase  in  such  partner's  capital 
account  attributable  to  such  revaluation 
to  the  extent  of  the  reduction  in 
minimum  gain  caused  by  such 
revahiation.  See  example  (22)(ii)  of 
paragraph  (b)(5)  of  this  section.  For 
purposes  of  1 1.704-l(b)(2){ii)(d),  the 
amount  of  a  partner's  share  of 
partnership  minimum  gain  shall  be 
added  to  the  limited  dollar  amount  if 
any,  of  the  deficit  balance  in  such 
partner's  capital  account  that  such 
partner  is  obhgated  to  restore.  See 
examples  (20)(i)  and  (22)(i)  of  paragraph 
(b)(5)  of  this  section. 

{jg)  Distribution  of  nonrecourse 
liability  proceeds  allocable  to  an 
increase  in  minimum  gain — (1)  In 
general.  If  during  a  partnership  taxable 


year  a  partnership  makes  a  (kstribution 
to  tile  partners  that  is  allocable  to  the 
proceeds  of  any  nonrecourse  hability  oi 
the  partnership,  such  distributioo  is 
allocable  to  an  increase  in  partnership 
minimum  gain  to  the  extent  of  the 
amount  of  the  net  increase,  if  any,  in 
partnership  minimum  gain  for  such 
taxable  year  that  is  allocated  to  such 
nonrecourse  Hability  under  paragraph 
(b)(4)(iv)(;)(^  of  this  section. 

(^  Allocation  of  net  increase  in 
partnership  minimum  gain,  A  net 
increase  in  partnership  mimnram  gain 
for  a  taxable  year  is  allocated  to  a 
nonrecourse  liabiUty  of  the  partnership 
under  this  paragraph  {b}{4^i\]{g}{2]  to 
the  extent  of  the  amount  of  any  increase 
in  partnership  minimum  gain  for  such 
year  that  arose  as  a  result  of  incurring 
such  nonrecourse  liability  (that  is,  the 
amount  of  any  increase  in  partnership 
minimum  gain  for  such  year  that  arose 
as  a  result  of  encumbering  partnership 
property  with  a  nonrecourse  liability 
that  exceeds  its  adjusted  tax  basis  or 
book  value,  as  the  case  may  be).  See 
example  (20)(vi)  of  paragraph  (b)(5)  of 
this  section.  If  an  amount  of  the  nst 
increase  in  fmrtnership  minimum  gain 
for  a  partnership  taxable  3rear  is 
allocated  to  more  than  one  nonrecourse 
liability  of  the  partnership  pursuant  to 
the  first  sentence  of  this  paragraph 
(b)(4)(iv](g)(^  and  the  sum  of  the 
amounts  so  allocated  exceeds  the  total 
amount  of  such  net  increase,  then  the 
amount  of  such  net  increase  that  shall 
be  allocated  to  each  such  liability  equals 
the  amount  determined  by  multiplying 
the  total  amount  of  such  net  increase  by 
the  fraction  obtained  by  dividing — 

(/]  The  amount  of  such  net  increase 
that  would  be  allocated  to  such  liability 
under  the  first  sentence  of  this 
paragraph  (bK4J(iv)(g)(2);  by 

[ii]  The  sum  of  the  amounts  of  such 
net  increase  that  would  be  allocated  to 
all  such  liabiUties  under  the  first 
sentence  of  this  paragraph 
(b)(4)(iv)(gK2). 

(3)  Carryover  to  immediately 
succeeding  taxable  year.  If  the  amount 
of  the  net  increase  in  partnership 
minimum  gain  for  a  taxable  year  of  the 
partnership  that  is  allocated  to  a 
nonrecourse  Uabihty  of  the  partnership 
under  paragraph  (b)(4)(iv)(g)(2)  of  this 
section  exceeds  the  aggregate  amount  of 
the  distributions  to  the  partners  during 
such  year  that  are  allocable  to  the 
proceeds  of  such  Uability  ("excess 
allocable  amount")  and  all  or  part  of  the 
net  increase  in  partnership  minimum 
gain  for  such  year  is  treated  as  an 
increase  in  partnership  minimum  gain 
during  the  immediately  succeeding 
taxable  year  under  paragraph 


(b](4)(iv)(6)  of  this  section,  then  an 
amount  of  such  deemed  increase  in 
partnership  minknum  gain  equal  to  such 
excess  allocable  Sdnoont  (or,  if  less,  the 
amount  of  soch  deemed  increase)  shall 
be  treated  as  an  increase  in  partnership 
minimum  gain  that  arose  as  a  result  of 
incurring  the  nonrecourse  liability  to 
which  such  excess  allocable  amotmt  is 
attributable  for  purposes  of  applying 
paragraph  (b}(4)(iv)(gX2}  of  this  section 
in  such  succeeding  taxable  year.  See 
example  (20)(vi)  of  paragraph  (b)(5)  of 
this  section.  If  for  a  partnership  taxable 
year  there  is  an  excess  allocable  amount 
with  respect  to  more  than  one 
nonrecourse  Hability  of  the  partnership 
and  the  sum  of  such  excess  allocable 
amounts  exceeds  die  amount  of  the  net 
increase  in  partnership  minimum  gain 
for  such  year  that  is  treated  as  an 
increase  in  partnership  minimum  gain 
during  the  immediately  succeeding 
taxable  year,  then  the  amount  of  such 
deemed  increase  in  partnership 
minimum  gain  which  is  treated  as  an 
increase  in  partnership  minimum  gain 
that  arose  as  a  result  of  incurring  any 
such  nonrecourse  liability  shall  equal 
the  amount  determined  by  multiplying 
the  amoimt  of  such  deemed  increase  by 
the  fraction  obtained  by  dividing — 

[i)  The  excess  allocable  amount  for 
such  year  with  respect  to  such 
nonrecourse  Hability,  by 

(yV)  The  sum  of  die  excess  allocable 
amounts  for  such  year  with  respect  to  all 
nonrecourse  Habilities. 

[4)  Distribution  allocable  to  proceeds 
of  nonrecourse  liability.  The 
determination  of  whether  a  distribution 
by  the  partnership  to  one  or  more 
partners  is  allocable  to  proceeds  of  a 
nonrecourse  liability  may  be  made 
under  any  reasonable  method.  For 
purposes  of  the  preceding  sentence,  the 
rules  prescribed  under  S  1.163-8T  for 
allocating  debt  proceeds  among 
expenditures  (applying  those  rules  to  the 
partnership  as  if  it  were  an  individual) 
constitutes  a  reasonable  method  for 
determining  [i]  whether  the  proceeds  of 
a  nonrecourse  liabiHty  have  been 
distributed  to  the  partners  and  [ii)  the 
partners  to  whom  such  proceeds  have 
been  distributed. 

(/»)  Nonrecourse  debt  of  the 
partnership  where  a  partner  bears 
economic  risk  of  loss — (7)  In  general. 
The  rationale  for  the  special  rule 
contained  in  this  paragraph  (b)(4)(iv)  is 
that,  in  the  event  there  is  an  economic 
burden  that  corresponds  to  the 
nonrecourse  deductions,  none  of  the 
partners  will  bear  that  burden. 
Accordingly,  for  purposes  of  this 
paragraph  (b)(4)(iv)— 


ii]  A  nonrecourse  liability  of  the 
partnership  is  a  liability  of  the 
partnership  (or  portion  thereof)  for 
which  no  partner  bears  the  econooiic 
risk  of  loss  (within  the  neaning  of 
paragraph  (b)(4){iv)(A}(i]  of  this  section); 
and 

[ii)  The  rules  of  diis  para^-afdi  (A) 
govern  the  allocatioa  of  items  of 
partner^iip  income,  gnia,  loss, 
deduction,  or  sectian  705(aK2](B) 
expenditure  that  must  be  made  (and  are 
considered  in  accordance  with  the 
partners'  interests  in  the  partnership)  in 
connection  with  any  nonrecourse  debt 
(within  the  meaning  of 
paragraph(b)(4)(iv)(A)(2)  of  this  section] 
of  the  partnership  for  which  any  partner 
bears  the  econoBiic  risk  of  loss  ("partner 
nonrecourse  debt"). 

[2)  Allocation  ofhsses,  deductions, 
and  expenditures  attributable  to  partner 
nonrecourse  debt  Any  item  of 
partnership  loss,  dedaction,  or  section 
705(a)(2HB)  expenditure  that  is 
attributable  to  a  partner  nonrecourse 
debt  ("partner  nonrecourse  deduction") 
must  be  allocated  to  the  partner  that 
bears  the  economic  risk  of  loss  for  such 
debt  If  more  than  one  partner  bears  the 
economic  risk  of  loss  for  a  partner 
nonrecourse  debt  any  partner 
nonrecourse  deduction  attributable  to 
such  debt  must  be  allocated  among  such 
partners  in  accordance  with  the  ratios  in 
which  the  partners  share  the  econ<HnJc 
risk  of  loss  for  such  partner  nonrecourse 
debt 

[3)  Determination  of  partner 
nonrecourse  deductions.  For  any 
partnership  taxable  year,  the  amount  of 
partner  nonrecourse  deductions  with 
respect  to  a  partner  nonrecourse  debt 
equals  the  excess,  if  any,  of  the  amount 
of  the  net  increase  during  such  year  in 
the  amount  of  minimum  gain 
attributable  to  such  partner  nonrecourse 
debt  over  the  aggregate  amomit  of  any 
distributions  during  such  year  to  the 
partner  that  bears  the  econoinic  risk  of 
loss  for  such  debt  ol  proceeds  of  sudi 
debt  that  are  allocable  to  an  increase  in 
the  minimum  gain  attributable  to  such 
debt  See  example  (20)(viii]  and  (ix)  of 
paragraph  (b)(5)  of  this  section.  The 
determination  of  which  items  of 
partnership  loss,  deduction,  and  section 
705(a)(2)(B)  expenditure  constitute  the 
partner  nonrecourse  deductions  with 
respect  to  a  partner  nonrecourse  debt 
for  a  partnership  taxable  year  must  be 
made  in  a  maimer  that  is  consistent  with 
the  principles  of  paragraph  (bK4)(iv)(6) 
of  this  section.  If  the  amount  of  partner 
nonrecourse  deductions  with  respect  to 
a  partner  nonreoourse  debt  for  a 
partnership  taxable  year  exceeds  the 
total  amoimt  of  items  of  partnership 


loss,  deduction,  and  section  705(a)(2)(B) 
expenditure  Cor  such  year  that  are 
treated  as  partner  nonrecourse 
deductions  with  respect  to  such  debt 
then  an  amount  of  the  net  increase 
during  such  year  in  the  minimum  gain 
attributable  to  such  partner  nonrecoorse 
debt  equal  to  that  excess  shall  be 
treated  »a  an  increase  during  the 
immediately  succeeding  partnership 
taxable  year  in  the  minimum  gain 
attributable  to  such  debt  for  purposes  of 
determining  the  net  increase  or  decrease 
during  such  succeeding  taxable  year  in 
the  minimum  gain  attributable  to  sudi 
debt.  The  detennination  of  which  items 
of  partnership  loss,  deduction,  and 
section  705(a)(2)(B)  expenditure 
constitute  partner  nonrecourse 
deductions  for  a  partnership  taxable 
year  must  be  made  before  the 
determination  of  which  items  constitute 
nonrecourse  deductions  for  the  taxable 
year  under  paragraph  (b)(4)(iv)(6)  of  this 
section. 

[4)  Chargeback  of  items  of  income 
and  gain.  If  there  is  a  net  decrease 
dining  a  partnership  taxable  year  in  the 
minimum  gain  attributable  to  a  partner 
nonrecourse  debt  then  any  partiier  with 
a  share  of  the  minimum  gain  attributable 
to  such  debt  at  the  beginning  of  such 
year  must  be  allocated  items  of 
partnership  income  and  gain  for  such 
year  (and.  if  necessary,  for  subsequent 
years)  in  proportion  to,  and  to  the  extent 
of,  an  amount  equal  to  the  greater  of — 

[i)  lite  portion  of  such  partner's  share 
of  the  net  decrease  in  the  minimum  gain 
attributable  to  such  partner  nonrecourse 
debt  that  is  allocable  to  the  disposition 
of  partnership  property  subject  to  such 
debt  or 

[if)  The  deficit  balance  in  such 
partner's  capital  account  at  the  end  of 
such  year  (determined  before  any 
allocation  of  partnership  income,  gain, 
loss,  deduction,  or  section  705(a)(2)(B) 
expenditure  for  such  year  and  exdnding 
from  such  deficit  capital  account 
balance  any  amount  that  such  partner  is 
obligated  to  restore  under  §  1.704- 
l(b)(2!Mii)(<7).  as  well  as  any  addition 
thereto  pursuant  to  the  next  to  last 
septenoes  of  paragraph  (b)(4)(iv)  [f)  and 
[h)[S\  of  this  section  after  taking  into 
account  thereunder  any  changes  during 
such  year  in  partnership  minimum  gain 
and  in  the  minimum  gain  attributable  to 
any  partner  nonrecourse  debt),  provided 
that  if  requirements  (/)  and  {2)  of 
§  1.704-l(b)(2}(ii)(6)  have  not  been 
satisfied  throughout  the  full  term  of  the 
partnership,  the  amount  determined 
under  this  paragraph  (b)(4)(iv)(A](4)(/y) 
shall  equal  zero  and  the  amount  of  any 
allocation  in  addition  to  that  required 
under  paragrai^  (b)(4)(iv)(/r)(4X^')  of  this 


section  that  must  be  made  to  such 
partner  in  connection  with  die  net 
decrease  during  snch  year  in  the 
minimum  gain  attributable  to  such 
partner  nonrecourse  debt  shall  be 
determined  in  acconlance  with  the 
partner's  interest  in  the  partnership 
under  5 1-704-1  (b)(3). 
See  paragraph  (b)(4)(ivKA)(5)  of  diis 
section  for  rules  regarding  the 
detemunation  of  a  partner's  share  of  a 
net  decrease  in  the  minimi,nn  gain 
attributable  to  a  partner  nonrecourse 
debt  For  purposes  of  this  para^aph 
(b)(4Miv)(AK4).  die  determination  of 
whether  the  partners  have  deficit 
balances  in  dieir  capital  accounts  shall 
be  made  by  reducing  the  partner's 
capital  accounts  by  the  items  described 
in  S  1.704-l(b)(2)(ii)(c/)  [4],  (5),  and  (<J). 
The  portion  of  a  partner's  share  of  any 
net  decrease  during  a  partnership 
taxable  year  in  the  minimum  gain 
attributable  to  a  partner  nonrecourse 
debt  that  is  allocable  to  the  disposition 
of  partnership  property  subject  to  such 
debt  equals  the  amount  determined  by 
multiplying  the  partner's  share  of  the  net 
decrease  in  the  minimum  gain 
attributable  to  such  debt  for  the  year  by 
a  fraction,  the  numerator  of  whidi  is  the 
portion  of  the  net  decrease  in  the 
minimum  gain  attributable  to  such  debt 
for  die  year  that  is  allocable  to  the 
disposition  of  partnership  property 
subject  to  soch  debt  and  the 
denominator  of  which  is  the  net 
decrease  in  the  minimum  gain 
attributable  to  such  debt  for  the  year. 
For  purposes  of  the  preceding  sentence, 
a  net  decrease  during  a  partnership 
taxable  year  in  the  minimum  gain 
attributable  to  a  partner  nonrecourse 
debt  is  allocable  to  the  disposition  of 
partnership  property  subject  to  such 
debt  to  the  extent  of  any  decrease 
during  such  year  in  the  minimum  gain 
attributeble  to  such  debt  that  resulted 
from  the  disposition  of  any  such 
property.  The  detennination  of  which 
items  of  partnership  income  and  gain 
must  be  allocated  pursuant  to  this 
paragraph  (b)(4)(iv)(A)(^  for  any 
partnership  texable  vear  shall  be  made 
in  a  manner  that  is  consistent  with  the 
principles  of  paragraph  (b)(4)(ivHe)(.^  of 
this  section.  For  purposes  of  this 
paragraph  [h)[4){\\)[h)[4l  die  items  of 
partnership  income  and  gain  for  a 
partnership  taxable  year  do  not  include 
any  item  of  income  or  gain  that  is 
allocated  pursaant  to  a  minimum  gain 
chai;gebadc  for  such  year  under 
paragraph  (b)(4)(iv)(e)  of  diis  section. 
Any  allocation  of  items  of  partnersh^i 
income  and  gain  required  to  be  made 
pursuant  to  this  paragraph 
(b)(4](iv)(/r)(4)  for  a  partnership  taxable 
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year  must  be  made  before  any  other 
allocation  (other  than  a  minimum  gain 
chargeback  pursuant  to  paragraph 
(b)(4)(iv)(e)  of  this  section)  of 
partnership  items  is  made  under  section 
704(b)  for  such  year.  For  purposes  of 
9 1.704-l(b)(2){ii)(d)(fl).  offsetting 
increases  in  a  partner's  capital  account 
taken  into  account  under  that  paragraph 
do  not  include  items  of  partnership 
income  and  gain  that  are  expected  to  be 
allocated  to  that  partner  under  this 
paragraph  (b)(4)(iv)(A)(*),  provided  that 
any  subsequent  dis^butions  that  are 
expected  to  be  made  to  such  partner  of 
proceeds  of  any  partner  nonrecourse 
debt  (with  respect  to  which  such  partner 
will  bear  the  economic  risk  of  loss  at  the 
time  of  distribution)  that  are  allocable  to 
an  increase  in  the  minimum  gain 
attributable  to  such  debt  shall  be 
deemed  to  be  offset  by  increases  to  the 
partner's  capital  account  for  purposes  of 
that  section. 

(5)  Partner's  share  of  minimum  gain 
attributable  to  partner  nonrecourse 
debt.  For  purposes  of  this  paragraph 
(b)(4)(iv)(A),  a  partner's  share  of  the 
minimum  gain  attributable  to  a  partner 
nonrecourse  debt  at  the  end  of  any 
partnership  taxable  year  equals  the 
excess  (if  any)  of^ 

{])  The  sum  of  the  partner  nonrecourse 
deductions  attributable  to  such  debt  that 
have  been  allocated  to  such  partner 
(and  such  partner's  predecessors  in 
interest)  up  to  that  time  and  the 
aggregate  amount  of  distributions  made 
to  such  partner  (and  such  partner's 
predecessors  in  interest)  up  to  that  time 
of  proceeds  of  such  debt  that  are 
allocable  to  an  increase  in  the  minimum 
gain  attributable  to  such  debt  (but  only 
if  such  partner  (or  such  partner's 
predecessor  in  interest)  bears  the 
economic  risk  of  loss  for  that  debt  at  the 
time  of  any  such  distribution);  over 

(iV)  The  sum  of  such  partner's  (and 
such  partners  predecessors  in  interest) 
aggregate  share  of  the  net  decreases  in 
the  minimum  gain  attributable  to  such 
partner  nonrecourse  debt  up  to  that  time 
and  such  partner's  (and  such  partner's 
predecessors  in  interest)  aggregate  share 
of  the  decreases  up  to  that  time  in  the 
minimum  gain  attributable  to  such 
partner  nonrecourse  debt  resulting  from 
revaluations  of  partnership  property 
subject  to  such  debt. 
A  partner's  share  of  the  net  decrease  in 
the  minimum  gain  attributable  to  a 
partner  nonrecourse  debt  for  a 
partnership  taxable  year  equals  an 
amount  that  bears  the  same  relation  to 
the  net  decrease  in  the  minimum  gain 
attributable  to  such  debt  for  such  year 
as  such  partner's  share  of  the  minimum 
gain  attributable  to  such  debt  at  the  end 


of  the  immediately  preceding  taxable 
year  of  the  partnership  (or,  if  later,  the 
time  immediately  following  the  last  time 
that  the  capital  accounts  of  the  partners 
are  increased  pursuant  to  8  1.704- 
l(b)(2)(iv)  If]  or  (r)  to  reflect  a 
revaluation  of  partnership  property 
subject  to  such  partner  nonrecourse 
debt)  bears  to  the  amount  of  minimum 
gain  attributable  to  such  debt  at  the  end 
of  such  preceding  taxable  year  (or  such 
later  date).  A  partner's  share  of  a 
decrease  in  the  minimum  gain 
attributable  to  a  partner  nonrecourse 
debt  resulting  from  a  revaluation  of 
partnership  property  subject  to  such 
debt  equals  the  amount  of  the  increase 
in  such  partner's  capital  account  that  is 
attributable  to  such  revaluation  to  the 
extent  of  the  reduction  in  the  minimum 
gain  attributable  to  such  debt  caused  by 
such  revaluation.  See  paragraph 
(b)(4)(iv)(/)  of  this  section  for  similar 
rules  relating  to  partnership  minimum 
gain.  For  purposes  of  i  1.704- 
l(b)(2)(ii)((0<  the  amount  of  a  partner's 
share  of  the  minimum  gain  attributable 
to  any  partner  nonrecourse  debt  shall  be 
added  to  the  limited  dollar  amount,  if 
any,  of  the  deficit  balance  in  such 
partner's  capital  account  that  such 
partner  is  obUgated  to  restore,  and  a 
partner  shall  not  otherwise  be 
considered  to  have  an  obligation  to 
restore  a  deficit  balance  in  such 
partner's  capital  accoimt  as  a  result  of 
bearing  the  economic  risk  of  loss  for  any 
partner  nonrecourse  debt.  See  example 
(20)(viii)  of  paragraph  (b)(5)  of  this 
section. 

(e)  Net  increase  (or  decrease)  in 
minimum  gain  attributable  to  partner 
nonrecourse  debt.  For  purposes  of  this 
paragraph  (b)(4)(iv)(A),  the  net  increase 
(or  decrease)  in  the  minimum  gain  for  a 
partnership  taxable  year  that  is 
attributable  to  a  partner  nonrecourse 
debt  equals  the  sum  of — 

[i]  Any  increase  (or  decrease)  in  the 
net  increase  in  partnership  minimum 
gain  during  such  year  that  would  result 
if  such  partner  nonrecourse  debt  were 
treated  as  a  nonrecourse  liability  of  the 
partnership;  and 

[ii]  Any  decrease  (or  increase)  in  the 
net  decrease  in  partnership  minimum 
gain  diuing  such  year  that  would  result 
if  such  partner  nonrecourse  debt  were 
treated  as  a  nonrecourse  liabiUty  of  the 
partnership. 

In  addition,  for  purposes  of  this 
paragraph  (b)(4](iv)(/>),  the  amount  of  a 
decrease  in  the  minimimi  gain 
attributable  to  a  partner  noivecourse 
debt  resulting  from  a  revaluation  of 
partnership  property  subject  to  such 
debt  equals  the  excess  of  tHjjt  aggregate 
amount  of  gain  that  would  ra^realized 


by  the  partnership  immediately  prior  to 
such  revaluation,  over  the  aggregate 
amount  of  gain  that  would  be  realized 
by  the  partnership  immediately  after 
such  revaluation  if  the  partnership  had. 
at  each  such  time,  disposed  of  (in  a 
taxable  transaction)  the  partnership 
property  subject  to  such  debt  in  full- 
satisfaction  Uiereof  (and  for  no  other 
consideration).  Only  the  portion  of  the 
adjusted  tax  basis  or  book  value,  as  the 
case  may  be,  of  the  partnership  property 
subject  to  such  debt  that  is  allocable  to 
such  debt  under  the  principles  of 
paragraph  (b)(4)(iv)(c)  (1)  and  [2]  of  this 
section  shall  be  used  in  computing  such 
gain. 

(7)  Distribution  of  proceeds  of  partner 
nonrecourse  debt  allocable  to  an 
increase  in  the  minimum  gain 
attributable  to  such  debt  If  a 
partnership  makes  a  distribution  to  the 
partners  during  a  partnership  taxable 
year  that  is  allocable  to  the  proceeds  of 
a  partner  nonrecourse  debt,  the  amount 
of  such  distribution  that  is  allocable  to 
an  increase  in  the  minimum  gain 
attributable  to  such  debt  equals  the 
amount  of  the  net  increase  during  such 
year  in  the  minimum  gain  attributable  to 
such  debt  that  aioae  as  a  result  of 
incurring  such  debt  or  distributing 
proceeds  of  such  debt.  The  rules  of  this 
paragraph  (b)(4)(iv)(A)(7)  shall  be 
applied  in  a  manner  that  is  consistent 
with  the  principles  of  paragraph 
(b)(4)(iv)(^)  of  this  section. 

[8]  Debt  with  respect  to  which  more 
than  one  partner  bears  the  economic 
risk  of  loss.  If  more  than  one  partner 
bears  the  economic  risk  of  a  loss  for 
different  portions  of  a  nonrecourse  debt 
of  the  partnership,  then  each  such 
portion  shall  be  treated  as  a  separate 
partner  nonrecourse  debt  for  purposes 
of  this  paragraph  (b)(4)(iv). 
[i]  [Reserved.] 
(/)  Tiered  partnerships.  If  a 
partnership  (the  "upper-tier 
partnership")  is  a  partner  in  another 
partnership  (the  "subsidiary 
partnership"),  then  for  purposes  of 
applying  this  paragraph  (b)(4)(iv]  to  the 
upper-tier  partnership  for  any  taxable 
year  of  the  upper-tier  partnership — 
(7)  The  sum  of— 

[i]  Any  nonrecourse  deductions  of  the 
subsidiary  partnership  allocated  to  the 
upper-tier  partnership  for  such  taxable 
year,  and 

[ii]  Any  distributions  made  during 
such  taxable  year  to  the  upper-tier 
partnership  by  the  subsidiary 
partnership  of  proceeds  of  a 
nonrecourse  liability  that  are  allocable 
to  an  increase  to  the  partnership 
minimum  gain  of  the  subsidiary 
partnership; 
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shall  be  treated  as  an  increase  in  the 
miniiiHiai  gain  <tf  the  upper  tier 

partnership  that  shall  be  taken  into 
accouBt  in  computing  the  net  increase  or 
decrease,  as  the  case  may  be,  ia  the 
partnership  minimum  gain  of  the  upper- 
tier  partnership  for  such  taxable  year. 

[2]  The  upper-tier  partnership's  share 
for  such  taxable  year  of  any  net 
decrease  in  the  partnership  minimum 
gain  of  the  subsidiary  partnership  shall 
be  treated  as  a  decrease  in  the  minimum 
gain  of  the  upper-tier  partnership  that 
shall  be  taken  into  account  in  computing 
the  aet  increase  or  decrease,  as  the  case 
may  be,  in  the  partnership  minimum 
gaia  of  the  upper-tier  partnership  for 
such  taxable  year 

(3)  The  portion  of  the  upper-tier 
partnership's  share  for  such  taxable 
year  of  any  net  decrease  in  the 
partnership  minimum  gain  of  the 
subsidiary  partnership  that  is  allocable 
to  the  disposition  of  property  of  the 
subsidiary  partnership  subject  to  one  or 
more  nonrecourse  habihties  of  the 
subsidiary  partnership  shall,  for 
purposes  of  paragraph  (b)(4)(iv)(e)  of 
this  section,  be  treated  as  a  decrease 
during  such  year  in  the  partnership 
minimimi  gain  of  the  upper-tier 
partnership  that  resulted  from  &e 
disposition  of  property  of  the  upper-tier 
partnership  that  is  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
upper-tier  partnership; 

(4)  Any  distributions  made  during 
such  taxable  year  to  the  upper-tier 
partnership  by  the  subsidiary 
partnership  of  proceeds  of  a 
nonrecourse  liability  that  are  allocable 
to  an  increase  in  the  partnership 
minimum  gain  of  the  subsidiary 
partnership  shall  be  treated  as  proceeds 
of  a  nonrecourse  liability  of  the  upper- 
tier  partnership,  and  the  increase  in  the 
minimum  gain  of  the  upper-tier 
partnership  under  paragraph 
(b)(4)(iv)(/)(7)  of  this  section  that  is 
attributable  to  the  receipt  of  such 
distributions  shall,  for  purposes  of 
paragraph  (b)(4)(iv)(^)  of  this  section,  be 
treated  as  an  increase  in  the  minimum 
gain  of  the  upper-tier  partnership  that 
arose  as  a  result  of  encumbering 
property  of  the  upper-tier  partnership 
with  such  nonrecourse  hability  of  the 
upper-tier  partnership; 

(5)  Any  nonrecourse  deductions 
allocated  to  the  upper-tier  partnership 
by  the  subsidiary  partnersliip  for  such 
taxable  year  shall,  for  purposes  of 
paragraph  (b)(4K>v)(6)  of  this  section,  be 
treated  as  depreciation  or  cost  recovery 
deductions  with  respect  to  an  item  of 
property  of  the  upper-tier  partnership 
subject  to  a  nonrecourse  liability  of  such 
partnership  with  respect  to  which  the 
minimum  gain  increased  during  such 


year  by  the  amoont  of  such  nonreooane 
deductions;  and 

[6)  Any  liabiHty  of  tbm  vAtAAury 
partnership  (witUn  the  meaning  of  the 
regulations  under  section  752)  that  is 
treated  as  a  liability  of  the  opper-tier 
partnership  nnder  §  1.752-lT(j)(l)  shall 
be  treated  as  a  liability  of  the  upper-tier 
partnership  for  purposes  of  applying 
paragrairii  (b)(4)(iv)(A)  of  fliis  section, 
and  rules  incorporating  the  principles  of 
subdivisions  [1]  through  (5)  of  this 
paragraph  (b){4)riv)(/)  shall  to  the  extent 
appropriate,  be  applied  to  determine  the 
allocations  that  the  upper-tier 
partnership  must  make  imder  paragraph 
(b)(4KivK/ri  of  this  section  with  respect 
to  any  such  Uability  that  constitutes  a 
nonrecourse  debt  for  which  one  or  more 
partners  of  the  upper-tier  partnership 
bear  the  economic  risk  of  loss. 

(A)  Meaning  of  certain  terms.  For 
purposes  of  tto  paragraph  (b)(4](iv),  the 
following  terms  have  the  meanings  set 
forth  below: 

[1]  Economic  risk  of  loss.  The 
determination  of  whether  a  partner 
bears  the  economic  risk  of  loss  with 
respect  to  any  partnership  liability  shall 
be  made  in  accordance  with  9  1.752- 
lT(d)(3)  (without  regard  to  whether  that 
section  applies  to  such  hability). 

[2)  Nonrecourse  debt  The  term 
"nonrecourse  debt"  means  any 
partnership  habihty  that  is  considered 
nonrecourse  for  purposes  of  9 1.1001-2 
(without  regard  to  whether  such  liabihty 
is  a  recourse  liability  under  9 1.752- 
lT(d)(2))  and  any  partnership  habihty 
for  whidi  the  creditor's  right  to 
repayment  is  limited  to  one  or  more 
assets  of  the  partnership  (within  the 
meaning  of  9 1.752-lT(d)(3){ii){B){4)(/i)). 

(3)  Nonrecourse  liability.  The  term 
"nonrecourse  liabiUty"  means  any 
partnership  liability  (or  portion  thereof) 
for  which  no  partner  bears  the  economic 
risk  of  loss. 

[4]  Partner  nonrecourse  debt.  The 
term  "partner  nonrecourse  debt"  means 
any  nonrecourse  debt  of  the  partnership 
for  which  any  partner  bears  the 
economic  risk  of  loss. 

(1)  [Reserved.] 

[m]  Effective  dates — (7)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (b)(4)(iv)(j7i),  this  paragraph 
(b)(4)(rv)  shall  apply  for  partnership 
taxable  years  beginning  after  December 
29. 198a  For  the  rules  applicable  to 
taxable  years  beginning  on  or  before 
December  29, 1988,  see  9 1.704- 
l{b)(4)(iv).  If  a  partnership  agreement 
entered  into  on  or  l>efore  December  29, 
1988,  complied  with  the  provisions  of 
9 1.704-l(b)(4)(iv)(cO  on  or  before  that 
date,  the  provisions  of  9 1.704-l(b)(4)(iv) 
(a)  through  (/)  shall  continue  to  apply  to 
such  partnership  for  any  taxable  year 


begimung  after  diat  dete  (unlese  die 
partnership  makes  an  election  under 
paragraph  (bM4MivKm)(2)  of  this  section) 
and  ending  bi^ore  any  subsequent 
material  oiodificatioB  to  the  partnership 
a^eemenL 

(^  Election.  A  partnership  may  elect 
to  apply  the  provisions  of  this  paragraph 
(b)(4)(iv)  to  the  first  taxable  year  of  such 
partnership  ending  after  December  29, 
1988.  An  election  under  this  paragraph 
(bX4)(iv)(in)  is  made  by  attaching  a 
written  statement  to  the  partnership 
return  for  the  first  taxable  year  of  such 
partnership  ending  after  December  29, 
1988.  A  written  statement  required 
pursuant  to  this  paragraph 
(b)(4)(iv)(in)(2)  must  include  the  name, 
address,  and  taxpayer  identification 
number  of  the  partnership  making  such 
statement  and  contain  a  declaration  that 
an  election  is  being  made  under  this 
paragraph  (b)t4)(iv)(m). 

(S)  Examples.  The  operation  of  the 
rules  of  this  paragraph  is  illustrated  by 
the  following  exeimples: 

Examples  (1)  through  (19).  (Reserved.) 
Example  (20).  (i)  RM  and  HB  form  a  limited 
partnership  to  acquire  and  operate  a 
commercial  office  buildiag.  RM.  the  limited 
partner,  contributea  $180.00a  and  HB.  the 
general  partner,  contributes  S20.000  to  the 
partnership,  which  obuina  an  $800,000 
nonrecoorae  loan  and  purchases  the  builfling 
(on  leased  land}  for  $1,000,000.  The 
nonrecourse  loan  is  secured  only  by  the 
budding,  and  no  principal  payments  are  due 
for  5  years.  The  partnership  agreement 
provides  that  the  partners'  capital  accounts 
will  be  determined  and  maintained  in 
accordance  with  { 1.704-l(b)(2MivJ. 
distributions  in  liquidation  of  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  partners'  positive  capital 
account  balances  (as  set  forth  in  §  1.704- 
l(b)(2)(ii){/>)(2)).  HB  wUl  be  required  to 
restore  any  deficil  balance  in  HB's  capital 
acconnt  following  the  liquidation  of  HB's 
interest  (as  set  forth  in  \  1.704- 
l(bM2)(ii)(Z>n^)l.  and  RM  wiU  not  be  required 
to  restore  any  deficit  balance  in  RMs  capital 
account  following  the  liquidation  of  RM's 
interest,  llie  partnership  agreement  contains 
a  qualified  income  offset  (as  defined  in 
§  1.704-^(b)(2)(u)((y)).  and,  as  of  the  end  of 
each  partnershq)  taxable  year  discussed 
herein,  the  items  described  in  S  l.TOt- 
l(b)(2)(ii)(cO  (4).  (5),  and  (6)  are  not 
reasonably  expected  to  cause  or  increase  a 
deficit  balance  in  RM's  capital  aoconnt  In 
addition,  the  agreement  contains  a  minimum 
gain  chargeback  (in  accordance  with 
paragraph  {b)(4){iv){e)  of  this  section).  The 
partnership  agreement  provides  that  except 
as  otherwise  required  by  its  qualified  income 
offset  and  minimum  gain  chargeback 
provisions,  (a)  all  partnership  items  will  be 
allocated  90  percent  to  RM  and  10  percent  to 
HB  until  the  first  time  when  the  partnership 
has  reco^zed  items  of  income  and  gain  that 
exceed  the  items  of  loss  and  deduction  it  has 
recognized  over  its  life,  and  (b)  ill  further 
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partnership  Items  will  be  allocated  equally 
between  RM  and  HB.  Finally,  the  partnership 
agreement  provides  that  all  distributions, 
other  than  distributions  in  hquidation  of  the 
partnership  or  of  a  partner's  interest  in  the 
partnership,  will  be  made  90  percent  to  RM 
and  10  percent  to  HB  until  a  total  of  $200,000 
has  been  distributed,  and  thereafter  all  such 
distributions  will  be  made  equally  to  RM  and 
HB.  In  each  of  the  partnership's  btt  Z 
taxable  years,  it  gene:  ates  rental  income  of 
S95,000.  operating  expenses  (including  land 
lease  payments]  of  $10,000,  interest  expense 
of  $80,000,  and  a  cost  recovery  deduction  of 
$80,000,  resulting  in  a  net  taxable  loss  of 
$85,000  in  each  of  those  years.  The 
allocations  of  these  losses  90  percent  to  RM 
and  10  percent  to  HB  have  substantial 
economic  effect 


RM 

HB 

Capital  account  on  formation .. 
Lmk  Net  Ion  in  yMrt  1  and 

2 

$180,000 
(153,000) 

$20,000 
(17,000) 

Capttal  account  at  and  of 
y«af  2 

27,000 

3.000 

In  the  partnership's  third  taxable  year,  it 
again  generates  rental  income  of  $95,000, 
operating  expense  of  $10,000,  interest 
expenses  of  $80,000,  and  a  cost  recovery 
deduction  of  $9a000,  resulting  in  a  net 
taxable  loss  of  $85,000.  If  the  partnership 
were  to  dispose  of  the  building  in  full 
satisfaction  of  the  nonrecourse  liability  at  the 
end  of  that  year,  it  would  realize  $70,000  of 
gain  ($800,000  amount  realized  lets  $730,000 
adjusted  tax  basis).  Since  the  amount  of 
partnership  minimum  gain  at  the  end  of  that 
year  (and  the  net  increase  in  partnership 
rninimiim  gain  during  the  year)  is  $70,000  and 
the  partnership  did  not  distribute  any 
proceeds  of  a  nonrecourse  liability  that  are 
allocable  to  an  increase  in  partnership 
minimum  gain,  the  amount  of  partnership 
nonrecourse  deductions  for  that  year  is 
$70,000,  consisting  of  cost  recovery 
deductions  allowable  with  respect  to  the 
building  of  $70,000.  Pursuant  to  the 
partnership  agreement  all  partnership  items 
comprising  the  net  taxable  loss  of  $85,000, 
including  the  $70,000  nonrecourse  deduction, 
are  allocated  90  percent  to  RM  and  10  percent 
to  HB.  The  allocation  of  these  items,  other 
than  the  nonrecourse  deductions,  has 
substantial  economic  effect. 


RM 

HB 

Capital  account  at  end  of  year 

2                 

$27,000 
(13,500) 
{63.000t 

$3,000 

Less:  ttet  loss  in  year  3  (with- 
out nonrecourse  deduction)... 

Less:  Nonrecourse  deduction 
in  year  3          

(1,500) 

Capital  account  at  end  of  year 
3 ~ 

($49,500) 

($5,500) 

IMI 


This  allocation  of  the  $70,000  nonrecourse 
deduction.  90  percent  to  RM  and  10  percent  to 
HB.  satisfies  requirement  (2)  of  paragraph 
(b)(4)(iv)(</)  of  this  section  because  the 
allocation  is  consistent  with  allocations. 


which  have  substantial  economic  effect  of 
other  signiRcant  partnership  items 
attributable  to  the  building.  Since  the 
remaining  requirements  of  paragraph 
(b)(4)(iv)((y)  of  this  section  are  satisfied,  the 
allocation  of  nonrecourse  deductions  is 
deemed  to  be  made  in  accordance  with  the 
partners'  interests  in  the  partnership.  At  the 
end  of  the  partnership's  third  taxable  year, 
RM's  and  HB's  shares  of  partnership 
minimum  gain  are  $63,000  and  $7,OGio, 
respectively.  Therefore,  pursuant  to  the  next 
to  last  sentence  in  paragraph  (b)(4](iv](/]  of 
this  section,  RM  is  treated  as  obligated  to 
restore  a  deficit  balance  in  RM's  capital 
accoiut  of  $63,000.  so  that  in  the  succeeding 
year  RM  could  be  allocated  up  to  an 
additional  $13,500  of  partnership  deductions, 
losses,  and  section  705(a)(2)(B)  expenditures 
that  are  not  nonrecourse  deductions,  and  that 
allocation  would  be  considered  to  have 
economic  effect  under  the  alternate  economic 
effect  test  contained  in  1 1.704-l(b)(2)(ii](c/) 
even  though  such  an  allocation  would 
increase  a  deficit  capital  account  balance.  If 
the  partnership  were  to  dispose  of  the 
building  in  full  satisfaction  of  the 
nonrecourse  liability  at  the  beginning  of  the 
partnership's  fourth  taxable  year  (and  had  no 
other  economic  activity  in  that  year),  the 
partnership  minimum  gain  would  be 
decreased  from  $70,(X)0  to  zero.  RM's  and 
HB's  shares  of  that  net  decrease  would  be 
$63,000  and  $7,000,  respectively.  Upon  such  a 
disposition,  the  minimum  gain  chargeback 
would  require  (before  any  other  allocation  is 
made  under  section  704(b)  with  respect  to 
partnership  items  for  the  partnership's  fourth 
taxable  year)  that  RM  and  HB  be  allocated 
$83,000  and  $7,000  respectively,  of  the  gain 
from  that  disposition. 

(ii)  Assume  the  same  facts  as  originally 
stated  in  (i)  except  that  the  partnership 
agreement  provides  that  all  nonrecourse 
deductions  of  the  partnership  will  be 
allocated  equaJly  between  RM  and  HB. 
Furthermore,  at  the  time  the  partnership 
agreement  is  entered  into,  there  is  a 
reasonable  likelihood  that  over  the 
partnership's  life  it  will  recognize  amounts  of 
income  and  gain  significantly  in  excess  of 
amounts  of  loss  and  deduction  (other  than 
nonrecourse  deductions.  The  allocation  of 
such  excess  equally  between  the  partners 
pursuant  to  the  partnership  agreement  will 
have  substantial  economic  effect  The 
allocation  of  all  items,  other  than  the 
nonrecourse  deductions.  90  percent  to  RM 
and  10  percent  to  HB,  has  substantial 
economic  effect 


Capital  account  on  formation . 
Less:  Hex  loss  in  years  1  and 

2 

Capital  accoufti  at  and  of 

year  2 — 

Less:    Nat   loss   in   y«ar   3 

(wittwut  nonrecourse  de- 

ductkx)) 

Less:  nonrecourse  deduction 

In  year  3 „.. 


RM 


$180,000 

(153,000) 

27,000 

(13.500) 
(35,000) 


HB 


$20,000 

(17,000) 

3,000 

(1.500) 
(35,000) 


Capital  aocouni  at  and  of 


HB 


($33,000) 


The  allocation  of  the  $70,000  nonrecourse 
deduction  equally  between  RM  and  HB 
satisfies  requirement  (2)  of  paragraph 
(b)(4)(iv)(t/)  of  this  section  because  the 
allocation  is  consistent  with  allocations, 
which  will  have  substantial  economic  effect 
of  other  significant  partnership  items 
attributable  to  the  building.  Since  the 
remaining  requirements  of  paragraph 
(b)(4)(iv)(c/)  of  this  section  are  satisfied,  the 
allocation  of  nonrecourse  deductions  is 
deemed  to  be  made  in  accordance  with  the 
partners'  interests  in  the  partnership.  The 
allocation  of  the  nonrecourse  deductions  7S 
percent  to  RM  and  25  percent  to  HB  (or  in 
any  other  ratio  between  90  percent  to  RM/lO 
percent  to  HB  and  50  percent  to  RM/50 
percent  to  HB]  also  would  satisfy 
requirement  (2)  of  paragraph  (b)(4)(iv)(d)  of 
this  sect)(>n. 

(iii)  Assume  the  same  facts  as  originally 
stated  in  (i)  except  that  the  partnership 
agreement  provides  that  RM  will  be  allocated 
99  percent  and  HB  1  percent  of  all 
nonrecourse  deductions  of  the  partnership. 
This  allocation  of  the  $70,000  nonrecourse 
deduction  does  not  satisfy  requirement  (2)  of 
paragraph  (b)(4)(iv)(</)  because  it  is  not 
reasonably  consistent  with  allocations,  which 
have  substantial  economic  effect  of  any 
other  significant  partnership  item  attributable 
to  the  building,  literefore,  the  allocation  of 
nonrecourse  deductions  will  be  disregarded, 
and  the  nonrecourse  deductions  of  the 
partnership  will  be  reallocated  according  to 
the  partners'  overall  economic  interests  in  the 
partnership,  determined  with  reference  to  the 
factors  set  forth  in  }  1.704-l(b)(3](ii). 

(iv)  Asstmie  the  same  facts  as  originally 
stated  in  (i)  except  that  at  the  beginning  of 
the  partnership's  fourth  taxable  year,  RM 
contributes  $144,000  and  HB  contributes 
$16,000  of  additional  capital  to  the 
partnership,  which  the  partnership  uses  to 
reduce  the  amount  of  its  nonrecourse  liability 
from  $800,000  to  $640,000.  In  addition,  in  the 
partnership's  fourth  taxable  year,  it  again 
generates  rental  income  of  $95,000.  operating 
expenses  of  $10,000,  interest  expense  of 
$80,000,  and  a  cost  recovery  deduction  of 
$80,000,  resulting  in  net  taxable  loss  of 
$85,0(X).  If  the  partnership  were  to  dispose  of 
the  building  in  full  satisfaction  of  the 
nonrecourse  liability  at  the  end  of  that  year, 
it  would  realize  no  gain  ($640,000  amount 
realized  less  $640,000  adjusted  tax  basis). 
Therefore,  the  amount  of  partnership 
minimum  gain  at  the  end  of  the  year  is  zero. 
which  represents  a  net  decrease  in 
partnership  minimum  gain  of  $70,000  during 
the  year.  RM's  and  HB's  shares  of  this  net 
decrease  are  $63,000  and  $7,000  respectively, 
so  that  at  the  end  of  the  partnership's  fourth 
taxable  year,  RM's  and  HB's  shares  of 
partnership  minimum  gain  are  zero. 
Therefore,  pursuant  to  the  next  to  last 
sentence  in  paragraph  (b)(4](iv)(/)  of  this 
section,  RM  is  no  longer  treated  as  being 
obligated  to  restore  any  deficit  balance  in 
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RM's  capital  account  Assuming  the  sum  of 
the  reductions  to  RM's  capital  account 
described  in  S  1.704-l(b](2](ii](cy)  (<],  (5).  and 
(0)  does  not  exceed  $94,500,  the  minimum 
gain  chargeback  does  not  require  that  either 
RM  or  HB  be  allocated  items  of  income  and 
gain  in  the  partnership's  fourth  taxable  year 
even  though  there  is  a  net  decrease  in 
partnership  minimum  gain  during  that  year. 
This  is  true  because  (1)  none  of  the  net 
decrease  in  partnership  minimum  gain  for  the 
partnership's  fourth  taxable  year  is  allocable 
to  the  disposition  of  partnership  property 
subject  to  nonrecourse  liabilities  of  the 
partnership,  (2)  RMs  capital  account  balance 
at  the  end  of  that  year  (before  any  allocation 
is  made  under  section  704(b]  to  RM  for  such 
year]  is  $94,500  (RM's  capital  account 
balance  at  the  end  of  the  partnership's  third 
taxable  year  increased  by  RM's  $144,000 
capital  contribution),  and  (3)  HB  has  a  full 
deficit  makeup  obligation. 


RM 

HB 

Capitol  account  at  end  of  year 

a 

($49,500) 
144,000 
(76,500) 

($5,500) 
16,000 
(8,500) 

Plus:  Contitoution 

Less:  I4et  loas  In  year  4 

Capital  account  at  end  of  year 
4 .    ._     

18,000 

2,000 

(v)  Assume  the  same  facts  as  originally 
stated  in  (i)  except  that  the  partnership 
incurred  only  a  $700,000  nonrecourse  loan 
and,  in  addition,  incurred  a  $100,000  recourse 
loan,  subordinate  in  priority  to  the 
nonrecourse  loan,  to  which  the  partnership's 
building  is  also  subject  Under  paragraph 
(b)(4](iv)(c]  of  tills  section,  $700,000  of  tiie 
adjusted  basis  of  the  building  at  the  end  of 
the  partnership's  third  taxable  year  is 
allocated  to  the  nonrecourse  liability  (with 
the  remaining  $30,000  allocated  to  the 
recourse  liability]  so  that  if  the  partnership 
disposed  of  the  building  in  full  satisfaction  of 
the  nonrecourse  liability  at  the  end  of  that 
year,  it  would  realize  no  gain  ($700,000 
amount  realized  less  $700,000  adjusted  tax 
basis).  Therefore,  there  is  no  minimum  gain  at 
the  end  of  the  partnership's  third  taxable 
year  (and  no  increase  in  partnership 
minimum  gain  in  such  year).  If,  however,  the 
$700,000  nonrecourse  loan  were  subordinate 
io  priority  to  the  $100,000  recourse  loan, 
under  paragraph  (b](4](iv)(r]  of  this  section, 
only  $630,000  of  the  adjusted  basis  of  tiie 
building  would  be  allocated  to  the  $700,000 
nonrecourse  loan  (the  excess  of  the  $730,000 
adjusted  tax  basis  of  the  building  at  the  end 
of  the  partnership's  third  taxable  year  over 
the  balance  of  the  superior  $100,(X)0  recourse 
Uability).  In  that  case,  the  balance  of  the 
$700,000  nonrecourse  liablUty  would  exceed 
the  adjusted  tax  basis  of  the  building  so 
allocated  by  $70,000  so  that  there  would  be 
$71^000  of  minimum  gain  (and  a  $70,000 
increase  in  partnership  minimum  gain)  in  the 
partnership's  third  taxable  year. 

(vi)  Assume  the  same  facts  as  originally 
stated  in  (i)  except  that  the  partnership 
obtains  a  nonrecourse  loan  of  $2(X).000  at  the 
end  of  its  fourth  taxable  year,  which  is 
secured  by  a  second  mortgage  on  the 
building,  and  distributes  this  cash  to  its 


partners  at  the  beginning  of  its  fffth  taxable 
year.  In  addition,  in  its  fourth  and  fifth 
taxable  years,  the  partnership  again 
generates  rental  income  of  $95,000,  operating 
expenses  of  $10,000,  interest  expense  of 
$80,000,  and  a  cost  recovery  deduction  of 
$90,000,  resulting  in  a  net  taxable  loss  of 
$85,000.  Also  assume  that  tiie  partnership  has 
distributed  its  $5,000  of  operating  cash  flow 
for  each  year  ($95,000  of  rental  income  less 
$10,000  of  operating  expense  and  $80,000  of 
interest  expense]  to  RM  and  HB  at  tiie  end  of 
each  such  year.  If  the  partnership  were  to 
dispose  of  the  building  in  full  satisfaction  of 
the  nonrecourse  Uabilities  at  the  end  of  its 
fourth  taxable  year,  the  partnership  would 
reaUze  $360,000  of  gain  ($1,000,000  amount 
realized  less  $840,000  adjusted  tax  basis). 
Thus,  the  net  increase  in  partnership 
minimum  gain  during  the  partnership's  fourth 
taxable  year  is  $290,000  ($360,000  of  minimum 
gain  at  tiie  end  of  the  fourth  year  less  $70,000 
of  minimum  gain  at  the  end  of  the  third  year). 
Because  the  partnership  did  not  distribute 
any  of  the  proceeds  of  the  loan  it  obtained  in 
its  fourth  year  during  that  year,  the  amount  of 
partnership  nonrecourse  deductions  for  that 
year  is  $290,000.  Under  paragraph  (b)(4)(iv)(/>) 
of  this  section,  if  the  partnership  had 
distributed  the  proceeds  of  that  loan  to  its 
partners  at  the  end  of  its  fourth  year,  the 
partnership's  nonrecourse  deductiona  for  that 
year  would  have  been  reduced  by  the  amount 
of  that  distribution  because  the  proceeds  of 
that  loan  are  allocable  to  an  increase  in 
partnership  minimum  gain  under  paragraph 
(b){4](iv](g]  of  this  section.  Since  the 
nonrecourse  deductions  for  the  partnership's 
fourth  taxable  year  exceed  its  actual 
deductions  for  that  year,  all  $180,000  of  the 
partnership's  deductions  for  that  year  are 
treated  as  nonrecourse  deductions,  and  the 
$110,000  excess  nonrecourse  deductions  will 
be  treated  as  an  increase  in  minimum  gain  in 
the  partnership's  fifth  taxable  year  under 
paragraph  (b](4](iv)(6)  of  this  section. 


Capital  account  at  end  of 
year  3  Or^cluding  cash 
flow  distritxitions) 

Pkis:  Rental  irxxxne  in  yoar 
4 

Less:  Nonrecourse  deduc- 
tion in  year  4 

l-ess:  Cash  flow  distribu- 
tons  in  year  4 


Capital  account  at  end  of 
year  4 


RM 


($63,000) 
85.500 

(162.000) 
(4.500) 


($144,000) 


HB 


($7,000) 

9.500 

(18,000) 

(500) 


($16,000) 


At  the  end  of  the  partnership's  fourth 
taxable  year.  RM's  and  HB's  shares  of 
partnership  minimum  gain  are  $225,000  and 
$25,000,  respectively,  and  RM  is  deemed  to  be 
obligated  to  restore  a  deficit  balance  of 
$225,000  in  RM's  capital  account  at  the  end  of 
that  year.  If  the  partnership  were  to  dispose 
of  the  building  in  full  satisfaction  of  the 
nonrecourse  liabilities  at  the  end  of  its  fifth 
taxable  year,  the  partnership  would  realize 
$450,000  of  gain  ($1,000,000  amount  realized 
less  $550,000  adjusted  tax  basis).  Therefore, 
the  net  increase  in  partnership  minimum  gain 
during  the  partnership's  fifth  taxable  year  is 


$200,000  ($110,000  deemed  increase  plus  the 
$90,000  by  which  minimum  gain  at  the  end  of 
the  fifth  year  exceeds  minimum  gain  at  the 
end  of  the  fourth  year  ($450,000  less 
$360,000)).  At  tiie  beginning  of  iU  fifth  year, 
the  partnership  distributed  the  $200,000  of 
loan  proceeds.  Under  paragraph 
(b)(4](iv]tg]{j]  of  tills  section,  tiie  first 
$110,000  of  this  distribution  (an  amount  equal 
to  the  deemed  increase  in  partnership 
minimum  gain  for  the  year]  is  considered 
allocable  to  an  increase  in  partnership 
minimum  gain  for  such  year.  As  a  result  the 
amount  of  nonrecourse  deductions  for  the 
partnership's  fifth  taxable  year  is  $90,000 
($200,000  net  increase  in  minimum  gain  less 
$110,000  distribution  of  nonrecourse  habiUty 
proceeds  that  are  allocable  to  an  increase  in 
minimum  gain),  and  such  nonrecourse 
deductions  consist  solely  of  the  $90,000  cost 
recovery  deduction  allowable  with  respect  to 
tiie  building.  As  a  result  of  the  distiibutions 
during  the  partnership's  fifth  taxable  year, 
the  total  distributions  to  the  partners  over  the 
partnership's  life  will  equal  $225,000. 
Therefore,  the  last  $25,000  distributed  to  the 
partners  during  tiie  fifth  year  will  be  divided 
equally  between  them  under  the  partnership 
agreement  Thus,  out  of  the  $200,000 
distribution  of  loan  proceeds  at  the  beginning 
of  the  partnership's  fiftii  taxable  year,  the 
first  $180,000  is  distributed  90  percent  to  RM 
and  10  percent  to  HB,  and  tiie  last  $20,000  is 
divided  equally  between  them. 


RM 

HB 

Capital  account  at  end  of 
year  4 

($144,000) 

4.500 

(81.000) 

(172,000) 

(2.500) 

($16,000) 

500 

(9.000) 

(28.000) 

(^500) 

Plus:  Net  income  in  year  S 
(without  nonrecourse  de- 
duction)  

Less:   Nonrecourse  deduc-1 
tion  in  yev  5 

Less:  Distrihiition  of  loan 
proceeds 

Less:  Cash  flow  distribution 
in  year  5 

Capital  account  at  end  of 
year  5 

($395,000) 

($55,000) 

At  the  end  of  the  partnership's  fifth  taxable 
year,  RMs  share  of  partnership  minimum 
gain  is  $405,000  ($225,000  share  of  minimum 
gain  at  the  end  of  the  fourth  year  plus  $81,000 
of  nonrecourse  deductions  for  the  fifth  year 
and  a  $99,000  distribution  of  nonrecourse 
liability  proceeds  that  are  allocable  to  an 
increase  in  minimum  gain]  and  HB's  share  of 
partnership  minimum  gain  is  $45,000  ($25,000 
share  of  minimum  gain  at  the  end  of  the 
fourth  year  plus  $9,000  of  nonrecourse 
deductions  for  the  fifth  year  and  an  $11,000 
distribution  of  nonrecourse  liability  proceeds 
that  are  allocable  to  an  increase  in  minimum 
gain).  Accordingly.  RM  is  considered 
obligated  to  restore  a  deficit  balance  of 
$405,000  in  RM's  capital  account  at  the  end  of 
that  year. 

(vii)  Assume  the  same  facts  as  originally 
stated  in  (i)  except  tiiat  RM  and  HB 
personally  guarantee  tiie  "first"  $100,000  of 
the  $800,000  nonrecourse  loan  [i.e.,  only  if  the 
building  is  worth  less  than  $100,000  will  tiiey 
be  called  upon  to  make  up  any  deficiency). 
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Under  paragraph  (b)(<)(>vKc)  of  this  section, 
only  $630,000  of  the  adjusted  tax  basis  of  the 
building  is  allocated  to  the  $700,000 
nonrecourse  portion  of  the  loan  because  the 
collateral  will  be  applied  first  to  satisfy  the 
$100,000  guaranteed  portion,  in  effect  making 
it  superior  in  priority  to  the  remainder  of  the 
loan.  On  the  other  hand,  if  RM  and  HB  were 
to  guarantee  the  "last"  $100,000  (i.e..  if  the 
building  is  worth  less  than  $800,000.  they  will 
be  called  upon  to  make  up  the  deficiency  up 
to  $100,000),  $70a000  of  the  adjusted  Ux 
basis  of  the  building  would  be  allocated  to 
the  $700,000  nonrecourse  portion  of  the  loan 
because  the  guaranteed  portion  in  effect 
would  be  inferior  in  priority  to  it. 

(viii)  Assume  the  same  facts  as  originally 
stated  in  (i)  except  that  the  $800,000  loan  is 
made  by  RM,  the  limited  partner.  Under 
paragraph  (b)(4)(iv)(h)  of  this  section,  the 
$800,000  obligation  does  not  constitute  a 
nonrecourse  liability  of  the  partnership  for 
purposes  of  this  paragraph  [b)(4)(iv)  because 
RM,  a  partner,  bears  the  economic  risk  of  loss 
for  that  loan  within  the  meaning  of  S  1.752- 
lT(c)(3).  The  $800,000  loan  does,  however, 
constitute  a  partner  nonrecourse  debt  since 
that  obligation  is  a  nonrecourse  debt  (within 
the  meaning  of  paragraph  (b)(4)(iv)(A)(2)  of 
this  section)  for  which  a  partner  bears  the 
economic  risk  of  loss.  In  the  partnership's 
third  taxable  year,  partnership  minimum  gain 
would  have  increased  by  $70,000  if  such  debt 
were  a  nonrecourse  liabihty  of  the 
partnership.  Thus,  under  paragraph 
(b)(4)(iv)(A)(6)  of  this  section,  there  is  a  net 
increase  of  $70,000  in  the  minimum  gain 
attributable  to  the  $800,000  partner 
nonrecourse  debt  for  the  partnership's  third 
taxable  year,  and  $70,000  of  the  $90,000  cost 
recovery  deduction  from  the  building  for  the 
partnership's  third  taxable  year  constitutes  a 
partner  nonrecourse  deduction  with  respect 
to  such  debt.  See  paragraph  (b)(4)(iv)(/i)(3)  of 
this  section.  Under  paragraph  (b)(4)(iv)(A)(2) 
of  this  section,  this  partner  nonrecourse 
deduction  must  be  allocated  to  RM.  the 
partner  that  bears  the  economic  risk  of  loss 
for  that  liabihty.  and  RM  will,  as  a  result  of 
this  allocation,  be  considered  obligated  to 
restore  a  deficit  balance  in  RM's  capital 
account  of  $7a000.  See  paragraph 
(b)(4)(iv){A)(5)  of  this  section. 

(ix)  Assume  the  same  facts  as  in  (viii] 
except  that  the  $800,000  loan  from  RM  to  the 
partnership  is  a  purchase  money  loan  that 
"wraps  around"  a  $700,000  underlying 
nonrecourse  note  (also  secured  by  the 
building)  issued  by  RM  to  an  unrelated 
person  in  connection  with  RM's  acquisition  of 
the  building.  Under  these  circumstances,  RM 
bears  the  economic  risk  of  loss  with  respect 
to  only  $100,000  of  the  liabihty  within  the 
meaning  of  §  1.752-lT(c)(3).  See  S  1.752-lTlJ) 
(example  (18)).  Therefore,  for  purposes  of 
paragraph  (b)(4)(iv)  of  this  section,  the 
$800,000  liability  will  be  treated  as  a  $700,000 
nonrecourse  liability  of  the  partnership  and  a 
$100,000  partner  nonrecourse  debt  (inferior  in 
priority  to  the  $700,000  liability)  of  the 
partnership  for  which  RM  bears  the  economic 
risk  of  loss.  Under  paragraph  (b)(4)(iv)(A)  of 
this  section,  $70,000  of  the  SsaOOO  cost 
recovery  deduction  realized  in  the 
partnership's  third  taxable  year  constitutes  a 
partner  nonrecourse  deduction  that  must  be 
allocated  to  RM. 


Example  (21).  (i)  RD  and  PK  form  a  general 
partnership  to  acquire  and  operate  residential 
real  properties.  Each  partner  contributes 
$150,000  to  the  partnership.  The  partnership 
obtains  a  $1,500,000  nonrecourse  loan  and 
purchases  3  apartment  buildings  (on  leased 
land)  for  $72a000  ( "Property  A  "),  $54a000 
("Property  B "),  and  $540,000  ("Property  C), 
respectively.  The  nonrecourse  loan  is  secured 
only  by  the  3  buildings,  and  no  principal 
payments  are  due  for  5  years.  In  each  of  the 
partnership's  first  3  taxable  years,  it 
generates  rental  income  of  $225,000,  operating 
expenses  (including  land  lease  payments)  of 
$50,000,  interest  expense  of  $175,000,  and  cost 
recovery  deductions  on  the  3  properties  of 
$150,000  ($60,000  on  Property  A,  $45,000  on 
Property  B,  and  $45,000  on  Property  C), 
resulting  in  a  net  taxable  loss  of  $150,000  in 
each  of  those  years.  If  the  partnership  were  to 
dispose  of  the  3  apartment  buildings  in  full 
satisfaction  of  its  nonrecourse  liability  at  the 
end  of  its  third  taxable  year,  it  would  realize 
$150,000  of  gain  ($1,500,000  amount  realized 
less  $1,350,000  adjusted  tax  basis).  Since  the 
amount  of  partnership  minimum  gain  at  the 
end  of  that  year  (and  the  net  increase  in 
partnership  minimum  gain  during  that  year)  is 
$150,000  and  the  partnership  did  not 
distribute  any  proceeds  of  a  nonrecourse 
liability  that  are  allocable  to  an  increase  in 
partnership  minimum  gain,  the  amount  of 
partnership  nonrecourse  deductions  for  that 
year  is  $150,000,  consisting  of  cost  recovery 
deductions  allowable  with  respect  to  the  3 
apartment  buildings  of  $150,000.  The  result 
would  be  the  same  if  the  partnership 
obtained  3  separate  nonrecourse  loans  that 
were  "cross-coUateralized"  (i.e.,  if  each 
separate  loan  were  secured  by  all  3  of  the 
apartment  buildings). 

(ii)  Assume  the  same  facts  as  originally 
stated  in  (i)  and  that  at  the  beginning  of  the 
partnership's  fourth  taxable  year,  the 
partnership  (with  the  permission  of  the 
nonrecourse  lender)  disposes  of  Property  A 
for  S835.000  and  uses  a  portion  of  the 
proceeds  to  repay  $600,000  of  the  nonrecourse 
liability,  reducing  the  balance  to  $800,000.  As 
a  result  of  the  disposition,  the  partnership 
recognizes  gain  of  $295,000  ($835,000  amount 
realized  less  $540,000  adjusted  tax  basis). 
Also  during  the  partnership's  fourth  taxable 
year  it  generates  rental  income  of  $135,000, 
operating  expenses  of  $30,000,  interest 
expense  of  $105,000,  and  cost  recovery 
deductions  of  $90,000  ($45,000  on  each 
remaining  building).  If  the  partnership  were 
to  dispose  of  the  remaining  two  buildings  in 
full  satisfaction  of  its  nonrecourse  liability  at 
the  end  of  the  partnership's  fourth  taxable 
year,  it  would  realize  gain  of  $180,000 
($900,000  amount  realized  less  $720000 
aggregate  adjusted  tax  basis),  which 
represents  the  amount  of  partnership 
minimimi  gain  at  the  end  of  such  year.  Since 
the  amount  of  partnership  minimum  gain 
increased  from  $l5a000  to  $180,000  during  the 
partnership's  fourth  taxable  year,  the  amount 
of  partnership  nonrecourse  deductions  for 
such  year  is  $30,000,  consisting  of  cost 
recovery  deductions  allowable  with  respect 
to  the  two  remaining  apartment  buildings.  No 
minimum  gain  chargeback  is  required  for  the 
taxable  year,  even  though  the  partnership 
disposed  of  one  of  the  properties  subject  to 


the  nonrecourse  liability  during  the  year, 
because  there  is  no  net  decrease  in 
partnership  minimum  gain  for  the  jrear. 

Example  (22).  (i)  OC  and  DR  form  a  limited 
partnership  to  acquire  and  lease  machinery 
that  is  5-year  recovery  property.  The 
partnership  elects  under  section  48(q)(4)  to 
reduce  the  amotmt  of  investment  tax  credit  in 
heu  of  adjusting  the  tax  basis  of  such 
machinery.  OC,  the  limited  partner,  and  DR, 
the  general  partner,  contribute  $100,000  each 
to  the  partnership,  which  obtains  an  $800,000 
nonrecourse  loan  and  purchases  the 
machinery  for  $1,000,000.  The  nonrecourse 
loan  is  secured  only  by  the  machinery.  The 
principal  amount  of  the  loan  is  to  be  repaid 
$50,000  per  year  during  each  of  the 
partnership's  first  5  taxable  years,  with  the 
remaining  $550,000  of  unpaid  principal  due  on 
the  first  day  of  the  partnership's  sixth  taxable 
year.  The  partnership  agreement  provides 
that  the  partners'  capital  accounts  will  be 
determined  and  maintained  in  accordance 
with  S  1.704-1  (b)(2)(iv),  distributions  in 
liquidation  of  the  partnership  (or  any 
partner's  interest)  will  be  made  in 
accordance  with  the  partner's  positive  capital 
accoimt  balances  (as  set  forth  in  \  1.704- 
l(b)(2)(ii)(6)(2)),  DR  will  be  required  to 
restore  any  deficit  balance  in  DR's  capital 
accoimt  following  the  liquidation  of  DR's 
interest  (as  set  forth  in  9  1.704- 
l(b)(2)(ii)(6)(J)),  and  OC  will  not  be  required 
to  restore  any  deficit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest.  The  partnership  agreement  contains 
a  qualified  income  offset  (as  defined  in 
S  1.704-l(b)(2)(ii)(<y)).  and.  as  of  the  end  of 
each  partnership  taxable  year  discussed 
herein,  the  items  described  in  {  1.704- 
l(b)(2)(ii)(cO  (4),  (5).  and  (6)  are  not 
reasonably  expected  to  cause  or  increase  a 
deficit  balance  in  OC's  capital  account.  In 
addition,  the  agreement  contains  a  minimum 
gain  chargeback  (in  accordance  with 
paragraph  (b)(4)(iv)(e)  of  this  section).  The 
partnership  agreement  provides  that,  except 
as  otherwise  required  by  its  qualified  income 
offset  and  minimum  gain  chargeback 
provisions,  all  partnership  items  will  be 
allocated  equally  between  OC  and  DR. 
Finally,  the  partnership  agreement  provides 
that  all  distributions,  other  than  distributions 
in  liquidation  of  the  partnership  or  of  a 
partner's  interest  in  the  partnership,  will  be 
made  equally  between  OC  and  DR.  In  the 
partnership's  first  taxable  year  it  generates 
rental  income  of  $130,000  interest  expense  of 
$80,000,  and  a  cost  recovery  deduction  of 
$150,000,  resulting  in  a  net  taxable  loss  of 
$100,000.  In  addition,  the  partnership  repays 
$50,000  of  the  nonrecourse  liability,  reducing 
that  liability  to  $750000.  Allocations  of  these 
losses  equally  between  OC  and  OR  have 
substantial  economic  eH'ect 
partnership  minimum  gain  for  the  year. 


OC 

OR 

Capital  account  on  (ormation .. 
Less:  net  loss  in  year  1 

$100,000 
(50,000) 

$100,000 
(50,000) 

Capitai   account   at   and  ol 

ywi -...- 

50.000 

50.000 
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In  the  partnership's  second  taxable  year,  it 
generates  rental  income  of  $130,000.  interest 
expense  of  $75,000,  and  a  cost  recovery 
deduction  of  $220,000  resulting  in  a  net 
taxable  loss  of  $185,000.  In  addition,  ttie 
partnership  repays  $504X)0  of  the  nonrecourse 
liability,  reducing  that  Uability  to  $700,000. 
and  distributes  $2,500  of  cash  to  each  partner. 
If  the  partnership  were  to  dispose  of  the 
machinery  in  full  satisfaction  of  the 
nonrecourse  liablity  at  the  end  of  that  year,  it 
would  realize  $70,000  of  gain  ($700,000 
amount  realized  less  $830,000  adjusted  tax 
basis).  Therefore,  the  amount  of  partnership 
minimum  gain  at  the  end  of  that  year  (and  the 
net  increase  in  partnership  minimum  gain 
during  the  year)  is  $70,000,  and  the  amount  of 
partnership  nonrecourse  deductions  for  the 
year  is  $70,000  since  the  partnership  did  not 
distribute  any  proceeds  of  a  nonrecourse 
liabihty  to  the  partners  during  that  year.  The 
partnership  nonrecourse  deductions  for  its 
second  taxable  year  consist  of  $70,000  of  the 
cost  recovery  deductions  allowable  with 
respect  to  the  machinery.  Pursuant  to  the 
partnership  agreement  all  partnership  items 
comprising  the  net  taxable  loss  of  $165,000, 
including  the  $70,000  nonrecourse  deduction. 
are  allocated  equally  between  OC  and  DR. 
The  allocation  of  these  items,  other  than  the 
nonrecourse  deductions,  has  substantial 
economic  effect 


Capitai  account  at  end  o(  year 


Less:  net  loes  in  year  2  (writtv 
out  nonrecourse  deduction) .... 

Less:  nonrecourse  deduction  in 
year  2 

Less:  distritMitton 


Capital  account  at  end  ol  year 


OC 


$50,000 

(47,500) 

(35.000) 
(2.500) 


(35,000) 


DR 


$50,000 

(47,500) 

(35,000) 
(2.500) 


(35,000) 


This  allocation  of  the  $70,(X)0  nonrecourse 
deduction  equally  between  OC  and  DR 
satisfies  requirement  (2)  of  paragraph 
(b)(4)(iv)((y)  of  this  section  because  the 
allocation  is  consistent  with  allocations, 
which  have  substantial  economic  effect  of 
other  significant  partnership  items 
attributable  to  the  machinery.  Since  the 
remaining  requirements  of  paragraph 
(b)(4)(iv)(c/)  of  this  section  are  satisfied,  the 
allocation  of  nonrecourse  deductions  is 
deemed  to  be  made  in  accordance  with  the 
partners'  interests  in  the  partnership.  At  the 
end  of  the  partnership's  second  taxable  year. 
OC's  and  DR's  shares  of  partnership 
minimum  gain  are  $35,000  each.  Therefore, 
pursuant  to  the  next  to  the  last  sentence  in 
paragraph  (b)(4)(iv)(/)  of  this  section,  OC  is 
treated  as  obligated  to  restore  a  deficit 
balance  in  his  capital  account  of  $35,000.  If 
the  partnership  were  to  dispose  of  the 
machinery  in  full  satisfaction  of  the 
nonrecourse  liability  at  the  beginning  of  the 
partnership's  third  taxable  year  (and  had  no 


other  economic  activity  in  that  year),  the 
partnership  minimiiin  gain  would  be 
decreased  from  $70,000  to  zero,  OC's  and 
DR'i  shares  of  that  net  decrease  would  be 
$35.(X)0  each.  Upon  such  a  disposition,  the 
minimum  gain  chargeback  would  require  that 
OC  and  DR  each  be  allocated  $35,000  of  that 
gain  (before  any  other  allocation  is  made 
under  section  7D4(b)  with  respect  to 
partnership  items  for  the  partaership's  third 
taxable  year). 

(ii)  Assume  the  same  facts  as  originally 
stated  in  (i)  and  that  DT  is  admitted  to  the 
partnership  at  the  beginning  of  the 
partnership's  third  taxable  year.  At  the  time 
of  DTs  admission,  the  fair  market  value  of 
the  machinery  is  $900,000.  DT  contributes 
$100,000  to  the  partnership  (the  partnership 
invests  $95,000  of  this  in  undeveloped  land 
and  holds  the  other  $5,000  in  cash)  in 
exchange  for  an  interest  in  the  partnership.  In 
connection  with  DTs  admission  to  the 
partnership,  the  partnership's  machinery  is 
revalued  on  the  partnership's  books  to  reflect 
its  fair  market  value  of  $900,000.  Pursuant  to 
{  1.70*-l(b)(2)(iv)(/),  the  capital  accounts  of 
OC  and  DR  are  adjusted  upwards  to  $100,000 
each  to  reflect  the  revaluation  of  the 
partnership's  machinery.  This  adjustment 
reflects  the  manner  in  which  the  partnership 
gain  of  $270,000  ($900,000  fair  market  value 
minus  $630,000  adjusted  tax  basis)  would  be 
shared  if  the  machinery  were  sold  for  its  fair 
market  value  immediately  prior  to  DTs 
admission  to  the  partnership. 


OC 

DR 

Capital  account  before  DTs 
admission 

($35,000) 
135,000 

($35,000) 
135,000 

Deemed  sale  adjustment 

Capital  account  adjusted  for 
DFs  admission 

100,000 

100  OCX) 

The  partnership  agreement  is  modified  to 
provide  that  except  as  otherwise  required  by 
its  qualified  income  offset  and  minimum  gain 
chargeback  provisions,  partnership  income, 
gain,  loss,  and  deduction,  as  computed  for 
book  purposes,  will  be  allocated  equally 
among  the  partners,  and  such  allocations  will 
be  reflected  in  the  partners'  capital  accounts. 
The  partnership  agreement  also  is  modified 
to  provide  that  depreciation  and  gain  or  loss, 
as  computed  for  tax  purposes,  with  respect  to 
the  machinery  will  be  shared  among  the 
partners  in  a  manner  that  takes  account  of 
the  variation  between  such  property's 
$630,000  adjusted  tax  basis  and  its  $900,000 
book  value,  in  accordance  with  §  1.704- 
l(b)(2)(iv)(/)  and  the  special  rule  contained  in 
S  1.704-l(b)(4)(i).  Finally,  the  partnership 
agreement  is  modified  to  provide  that  DT  will 
not  be  required  to  restore  any  deficit  balance 
in  DTs  capital  account  following  the 
liquidation  of  DTs  interest.  Since  the 
requirements  of  S  1.704-l(b)(2)(iv)(^)  are 
satisfied,  the  capital  accounts  of  ^e  partners 
(as  adjusted]  continue  to  be  maintained  in 


accordance  with  1 1.704-l{b)(2)(iv).  If  tfa« 
partnership  were  to  dispoee  of  the  machinery 
in  full  satisfaction  of  the  nonrecourse  liability 
immediately  following  the  revaluation  of  the 
machinery,  it  would  realize  no  book  gain 
($700,000  amount  realized  less  $900,000  book 
value).  Thus,  as  a  result  of  the  revaluation  of 
the  machinery  upward  by  $270,000,  the 
partnership  minimum  gain  is  reduced  fit>m 
$70,000  immediately  prior  to  such  revaluation 
to  zero.  Under  paragraph  (b)(4)(iv)(/)  of  this 
section,  CXTs  and  DR's  shares  of  that 
decrease  are  $35,000  each. 

(iii)  Assume  the  same  facta  as  in  (ii)  and 
that  also  during  the  partnership's  third 
taxable  year  the  partnership  generates  rental 
income  of  $130,000,  interest  expense  of 
$70,000,  a  cost  recovery  deduction  of 
$210,000,  and  a  book  depreciation  deduction 
(attributable  to  the  machinery)  of  $300,000. 
As  a  result  the  partnership  has  a  net  taxable 
loss  of  $150,000  and  net  book  loss  of  $240,000. 
In  addition,  the  partnership  repays  $50,000  of 
the  nonrecourse  liability  (after  the  date  of 
DTs  admission),  reducing  the  liabihty  to 
$850,000,  and  distributes  $5,000  of  cash  to 
each  partner.  If  the  partnership  were  to 
dispose  of  the  machinery  in  full  satisfaction 
of  the  nonrecourse  liabihty  at  the  end  of  the 
year,  $50,000  of  book  gain  would  result 
($650,000  amount  realized  less  $600,000  book 
value).  Therefore,  the  amount  of  partnerehip 
minimum  gain  at  the  end  of  the  year  is 
$50,000,  which  represents  a  net  decrease  in 
partnership  minimum  gain  of  $20,000  during 
the  year.  (This  is  so  even  tl.ough  there  would 
be  an  increase  in  partnership  minimum  gain 
in  the  partnership's  third  taxable  year  if 
minimum  gain  were  computed  with  reference 
to  the  adjusted  tax  basis  of  the  machinery.) 
Nevertheless,  pursuant  to  the  next  to  the  last 
sentence  of  paragraph  (b)(4)(iv)(c)  of  this 
section,  the  amount  of  nonrecourse 
deductions  of  the  partnership  for  its  third 
taxable  year  is  $50,000  (the  net  increase  in 
partnership  minimum  gain  during  the  year 
determined  by  adding  back  the  $70,000 
decrease  in  partnership  minimum  gain 
attributable  to  the  revaluation  of  the 
machinery  to  the  $20,000  net  decrease  in 
partnership  minimum  gain  during  the  year). 
The  $50,000  of  partnership  nonrecourse 
deductions  for  the  year  consist  of  book 
depreciation  deductions  allowable  with 
respect  to  the  machinery  of  $50,000.  Pursuant 
to  the  partnership  agreement  all  partnership 
items  comprising  the  net  book  loss  of  $240,000 
including  the  $50,000  nonrecourse  deduction, 
are  allocated  equally  among  the  partners. 
The  allocation  of  these  items,  other  than  the 
nonrecourse  deductions,  has  substantial 
economic  effect.  (Consistent  with  the  special 
partners'  interests  in  the  partnership  rule 
contained  in  $  1.704-l(b)(4)(i).  the  partnership 
agreement  provides  that  the  $210,000  cost 
recovery  deduction  for  the  partnership's  third 
taxable  year  is,  in  accordance  with  section 
704(c)  principles,  shared  $55,000  to  OC, 
$55,000  to  DR,  and  $100,000  to  DT. 
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Caprtai  account  at  and  o(  yaar  2 

Lsm:  nonracourae  deduction 

Pkis:  itefns  other  th«i  nonrecouraa  deduction  in  yaar  3 . 
Less:  distribution . — — — — 


Capital  account  ai  and  o(  yaar  3.. 


OC 


Tax 


($35,000) 

(B.iee) 

(25.834) 

(5,000) 


(75.000) 


Book 


$100,000 

(i6.ee6) 

(63.334) 
(5,000) 


,    15.000 


OR 


Tax 


($35,000) 

(9.166) 

(25,834) 

(5.000) 


(75,000) 


Boott 


$100,000 

(16.666) 

(63.334) 

(5.000) 


15,000 


DT 


Tax 


$100,000 

(16.666) 

(63.334) 

(5.000) 


15.000 


Book 


$100,000 

(16.666) 

(63.334) 

(5.000) 


15,000 


The  allocation  of  the  $50,000  nonrecourse 
deduction  equally  among  OC,  DR.  and  DT 
satisfies  requirement  (2)  of  paragraph 
(b)(4)(iv)(d]  of  this  section  because  the 
allocation  is  consistent  with  allocations, 
which  have  substantial  economic  effect  of 
other  significant  partnership  items 
attributable  to  ifae  machinery.  Since  the 
remaining  requirements  of  paragraph 
[bl(4)(iv]((y)  of  this  section  are  satisfied,  such 
allocation  is  deemed  to  be  made  in 
accordance  with  the  partners'  interests  in  the 
partnership.  At  the  end  of  the  partnership's 
third  taxable  year.  OC's,  DR's,  and  DTs 
shares  of  partnership  minimum  gain  are 
$16,666  each. 

(iv)  Assume  the  same  facts  as  in  (iii)  and 
that  during  the  partnership's  fourth  taxable 
year  the  partnership  generates  rental  income 
of  $130,000.  interest  expense  of  $65,000,  a  cost 


recovery  deduction  of  $210,000,  and  a  book 
depreciation  deduction  (attributable  to  the 
machinery]  of  $300,000.  As  a  result,  the 
partnership  has  a  net  taxable  loss  of  $145,000 
and  a  net  book  loss  of  $235,000.  In  addition, 
the  partnership  repays  $50,000  of  the 
nonrecourse  liability,  reducing  that  liability 
to  $8(X),000.  and  distributes  $5,000  of  cash  to 
each  partner.  If  the  partnership  were  to 
dispose  of  the  machinery  in  full  satisfaction 
of  the  nonrecourse  liability  at  the  end  of  the 
year,  $300,000  of  book  gain  would  result 
($800,000  amount  realized  less  $300,000  book 
value).  Therefore,  the  amount  of  partnership 
minimum  gain  as  of  the  end  of  the  year  is 
$300,000,  which  represents  a  net  increase  in 
partnership  minimum  gain  during  the  year  of 
$250.(X)0.  'Thus,  since  the  partnership  did  not 
distribute  any  proceeds  of  a  nonrecourse 
liability  that  are  allocable  to  an  increase  in 


partnership  minimum  gain,  the  amount  of 
partnership  nonrecourse  deductions  for  that 
year  equals  $250,000,  consisting  of  book 
depreciation  deductions  of  $250,000.  Pursuant 
to  the  partnership  agreement,  all  partnership 
itons  comprising  the  net  book  lou  of 
$235,000,  including  the  $250,000  nonrecourse 
deduction,  are  allocated  equally  among  the 
partners.  That  allocation  of  all  items,  other 
than  the  nonrecourse  deductions,  has 
substantial  economic  effect  Consistent  with 
the  special  partners'  interests  in  the 
partnership  rule  contained  in  i  1.704- 
l(b](4)(i),  the  partnership  agreement  provides 
that  the  $210,000  cost  recovery  deduction  for 
the  partnership's  fourth  taxable  year  is,  in 
accordance  with  section  704(c)  principles, 
shared  $55,000  to  OC  $55,000  to  DR.  and 
$100,000  to  DT. 


Capital  account  at  end  of  yaar  3. 
Less:  nonrecourse  deduction.. 


Plus:  Items  other  than  nonrecourse  deduction  in  yaar  4. 

Less:  ckstritxition -.■ 


Caprtal  account  at  ar«d  of  year  4 . 


OC 


Tax 


($75,000) 

(45.833) 

12.499 

(5.000) 


(113,334) 


Book 


$15,000 

(83.333) 

5.000 

(5.000) 


(68.333) 


OR 


Tax 


($75,000) 

(83,33^ 

12.489 

(5.000) 


(113.333) 


Book 


$15,000 

(83.333) 

5.000 

(5.000) 


(68,333) 


DT 


Tax 


$15,000 

(83.333) 

5.000 

(5.000) 


(68.333) 


Book 


$15,000 

(83.333) 

5.000 

(5.000) 


(68.333) 


1'he  allocation  of  the  $250,000  nonrecourse 
deduction  equally  among  OC  DR,  and  DT 
satisfies  requirement  (2)  of  paragraph 
(b)(4)(iv)(d)  of  this  section.  Since  the 
remaining  requirements  of  paragraph 
(b)(4)(iv)((/)  of  this  section  are  satisfied,  such 
allocation  is  deemed  to  be  made  in 
accordance  with  the  partners'  interests  in  the 
partnership.  At  the  end  of  the  partnership's 
third  taxable  year.  OC's.  DR's.  and  DTs 
shares  of  parbiership  minimum  gain  are 
$100,000  each. 

(v)  Assume  the  same  facta  as  (iv)  and  that 
at  the  beginning  of  the  partnership's  fifth 
taxable  year  it  sells  the  machinery  for 
$650,000  (using  $600,000  of  the  proceeds  to 
repay  the  nonrecourse  hability),  resulting  in  a 


taxable  gain  of  $440,000  (650,000  amount 
realized  less  $210,000  adiusted  tax  basis)  and 
a  book  gain  of  $350,000  (650.000  amount 
realized  less  $3(X),000  book  basis).  The 
partnership  has  no  other  items  of  income, 
gain.  loss,  or  deduction  for  such  year.  As  a 
result  of  the  sale,  partnership  minimum  gain 
is  reduced  from  $300,000  to  zero,  reducing 
OCs,  DR's,  and  DTs  shares  of  partnership 
minimum  gain  to  zero  from  $100,000  each. 
The  minimum  gain  chargeback  requires  that 
(X:,  DR.  and  DT  each  be  allocated  $100,000  of 
that  gain  (an  amount  equal  to  each  partner's 
share  of  the  net  decrease  in  partnership 
minimum  gain  resulting  from  the  sale)  before 
any  allocation  is  made  to  them  under  section 
704(b)  with  respect  to  partnership  items  for 


the  partnership's  fifth  taxable  year.  Thus.  th« 
allocation  of  the  first  $300,000  of  book  gain 
$100.(X)0  to  each  of  the  partners  is  deemed  to 
be  made  in  accordance  with  the  partners' 
interests  in  the  partnership  under  paragraph 
(b)(4)(iv)(e)  of  this  section.  The  allocation  of 
the  remaining  $50,000  of  book  gain  equally 
among  the  partners  has  substantial  economic 
effect.  Consistent  with  the  special  partners' 
interests  in  the  partnership  rule  contained  in 
S  1.704-l(b)(4)(i).  the  partnership  agreement 
provides  that  the  $440,000  taxable  gain  is,  in 
accordance  with  section  704(c)  principles, 
shared  $161,667  to  (X).  $161,667  to  DR.  and 
$116,666  to  DT. 


OC 

DR 

DT 

Tax 

Book 

Tax 

Ronk 

Tax 

Book 

Capital  account  at  end  of  year  4 _ 

($113,334) 

138.573 

23.094 

($68,333) 

100.000 

16.666 

($113,334) 

138.573 

23.094 

(S68.333) 

100.000 

16.666 

($88,333) 

100.000 

16.666 

($68,333) 

100.000 

16,666 

Rus:  additional  gain „ - 

48.333 

48.333 

48.333 

48.333 

48.333 

48  333 
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Example  (23).  (i)  A  partnership  owns  4 
propprties,  eadi  of  which  is  subject  to  a 
nonrecourse  liability  of  the  partnership. 
During  a  taxable  year  of  the  partnership,  the 
following  events  take  place.  First  the 
partnership  generates  a  cost  recovery 
deductioa  (for  both  book  and  tax  pinposes) 
with  respect  to  Property  W  of  $10,000  and 
repays  SS.OOO  of  the  nonrecourse  liability 
secured  only  by  that  property,  resulting  in  an 
increase  in  minimum  gain  with  respect  to  that 
liability  of  $5,000.  Second,  the  partnership 
generates  a  cost  recovery  deduction  (for  both 
book  and  tax  purposes)  with  respect  to 
Property  X  of  $10,000  and  repays  none  of  the 
nonrecourse  liability  secured  by  that 
property,  resulting  in  an  increase  in  minimum 
gain  with  respect  to  that  liabihty  of  $10,000. 
Third,  the  partnership  generates  a  cost 
recovery  deduction  (for  both  book  and  tax 
purposes)  of  $2,000  on  Property  Y  and  repays 
$11.(XX)  of  the  nonrecourse  liability  secured 
only  by  that  property,  resulting  in  a  decrease 
in  minimum  gain  with  respect  to  that  liability 
of  $9,000  (although  at  the  end  of  that  year, 
there  remains  minimum  gain  witJi  respect  to 
that  liability).  Finally,  the  partnership 
borrows  $5,000  on  a  nonrecourse  basis,  giving 
as  the  only  security  for  that  liabihty  Property 
Z.  which  is  a  parcel  of  undeveloped  land  with 
an  adjusted  tax  basis  (and  book  vahie)  of 
$2,000,  resulting  in  a  net  increase  in  minimum 
gain  with  respect  to  that  liability  of  $3,000. 
The  net  increase  in  partnership  minimum 
gain  during  that  year  is  $9,000,  so  that  the 
amount  of  nonrecourse  deductions  of  the 
partnership  for  that  taxable  year  is  $9,000. 
Those  nonrecourse  deductions  consist  of 
$3,000  of  cost  recovery  deductions  with 
respect  to  Property  W  and  $6,000  of  cost 
recovery  deductions  with  respect  to  Property 
X.  The  amount  of  nonrecourse  deductions 
consisting  of  cost  recovery  deductions  is 
determined  as  follows.  With  respect  to  the 
nonrecourse  liability  seciu«d  by  Property  Z. 
with  respect  to  which  there  is  no  cost 
recovery  deduction,  the  amount  of  cost 
recovery  deductions  that  constitutes 
nonrecourse  deductions  is  zero.  Similarly, 
with  respect  to  the  nonrecourse  liability 
secured  by  Property  Y.  for  which  there  is  no 
increase  in  minimum  gain,  the  amount  of  cost 
recovery  deductions  that  constitutes 
nonrecourse  deductions  is  zero.  With  respect 
to  each  of  the  nonrecourse  liabilities  secured 
by  Properties  W  and  X.  which  are  (i)  secured 
by  property  with  respect  to  which  there  are 
cost  recovery  deductions  and  (ii)  for  which 
there  is  an  increase  in  minimum  gain,  the 
amount  of  cost  recovery  deductions  that 
constitutes  nonrecourse  deductions  equals 
the  product  obtained  by  multiplying  the  net 
increase  in  partnership  minimum  gain  ($9,000) 
times  a  fraction,  the  numerator  of  which  is 
the  total  cost  recovery  deductions  with 
respect  to  the  partnership  property  securing 
that  particular  liability  to  the  extent  of  the 
increase  in  minimum  gain  with  respect  to  that 
liability  and  the  denominator  of  which  is  the 
sum  of  the  numerators  for  each  such  liability. 
Thus,  for  the  liability  secured  by  Property  W, 
the  amount  is  $9,000  times  $5,000/$15.000.  For 


the  liability  secured  by  Property  X.  the 
amount  is  $8,000  times  $10,000/$15.e09.  (If 
one  depreciable  property  secured  2 
partnership  nonrecourse  liabilities,  the 
amo\mt  of  cost  recovery  or  book  depreciation 
with  respect  to  that  property  would  be 
allocated  among  sucJi  liabilities  m 
accordance  with  the  method  by  which 
adjusted  basis  is  allocated  under  f  1^04- 
l(bM2)(iv)(c)). 

(ii)  Assume  the  facts  as  in  (i)  except  that 
the  loan  secured  by  Property  Z  is  $15,000 
(rather  than  $5,000],  resulting  in  a  net 
increase  in  minimum  gain  with  respect  to  that 
liability  of  $13,000.  Thus,  the  net  increase  in 
partnership  minimum  gain  is  $19,000,  and  the 
amount  of  nonrecourse  deductions  of  the 
partnership  for  that  taxable  year  is  $19,000. 
Those  nonrecourse  deductions  consist  of 
$5,000  of  cost  recovery  deductions  with 
respect  to  Property  W,  $10,000  of  cost 
recovery  deductions  with  respect  to  Property 
X.  and  a  pro  rata  portion  of  the  partnership's 
other  items  of  deductioa  loss,  aitd  section 
705(a)(2KB)  expenditure  for  that  year.  The 
method  for  computing  the  amounts  of  cost 
recovery  deductions  that  constitute 
nonrecourse  deductions  is  the  same  as  in  (i) 
for  the  liabilities  secured  Properties  Y  and  Z. 
With  respect  to  each  of  the  nonrecourse 
liabilities  secured  by  Properties  W  and  X,  the 
amount  of  cost  recovery  deductions  that 
constitutes  nonrecourse  deductions  equals 
the  total  cost  recovery  deductions  with 
respect  to  the  partnership  property  securing 
that  particular  liability  to  the  extent  of  the 
increase  in  minimum  gain  with  respect  to  that 
hability. 

§  1.704-1    [AnMfidad] 

Par.  5.  Section  1.704-1  is  amended  as 
follows: 

1.  Paragraph  (b)(0}  is  amended  by 
removing  the  words  "Nonrecourse 
liabilities  of  the  partnership  where  a 
person  related  to  a  partner  has 
economic  risk  of  loss  .  .  .  1.704-1 
(b)(4)(iv)(A)"  from  the  table  and  adding, 
in  their  place,  the  words  "Effective  date 
and  cross  reference  .  .  .  1.704- 
l(b)(4)(iv)(A)." 

2.  Paragraph  (b)(2)(ii)(c)  is  amended 
by  adding  the  following  new  sentence  to 
the  end  thereof:  "For  purposes  of  this 
paragraph  (b)(2).  if  a  partner  contributes 
a  promissory  note  to  the  partnership 
during  a  partnership  taxable  year 
beginning  after  December  29. 1988  and 
the  maker  of  such  note  is  a  person 
related  to  such  partner  (within  the 
meaning  of  §  1.752-lT(h),  but  without 
regard  to  subdivision  (4)  of  that  section], 
then  such  promissory  note  shall  be 
treated  as  a  promissory  note  of  which 
such  partner  is  the  maker. 

3.  Paragraph  {b)(2)(iij{A)  is  amended 
by  adding  the  following  new  sentence  to 
the  end  thereof:  "For  purposes  of  the 
preceding  sentence,  sections  267(b)  and 


707(b)(1)  shaD  be  applied  for  partnership 
taxable  years  beginning  after  December 
29. 1988  by  (7)  gnbstitnting  "80  percent 
or  more"  for  "more  than  50  percent" 
each  place  it  appears  in  such  sections. 
[2]  excluding  brothers  and  sisters  from 
the  members  of  a  person's  family,  and 
(5)  disregarding  section  267(f)(1)(A).'' 

4.  Paragraph  (b)(2)(ii)(<^(6)  is  amended 
by  removing  from  the  last  parenthetical 
the  words  "under  paragraph  {b)(4){iv)(e) 
of  this  section." 

5.  Paragraph  (b)(4KivHi»)  is  revised  to 
read  as  follows: 

[h)  Effective  date  and  cross  reference. 
The  rules  of  this  paragraph  (b)(4](iv] 
generally  are  effective  oiily  for 
partnership  taxable  years  beginning  on 
or  before  December  29. 1988.  See 
§  1.704-lT(b)(4)(iv)(/n)  for  transition 
rules.  For  the  rales  generally  applicable 
to  allocations  attributable  to 
nonrecourse  liabilities  for  partnership 
taxable  years  beginning  after  December 
29. 1986,  see  S  1.704-lTrb){4){iv).  See 
paragraph  (b){l}{ii)  of  this  section  for 
additional  rules  regarding  the  effective 
date  of  this  section. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

§602-101    lAmwided] 

Par.  7.  Section  602.1(n(c)  is  amended 
by  inserting  the  following  in  the 
appropriate  places  in  the  table: 

1.  "1.752-4T  .  .  .  [1545-1090J." 

2.  "1.704-lT(b)(4)(iv)(/D)(2)  .  .  .  [1545- 
1090)." 

•         *         •         *         * 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 
LawTcnce  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved: 
O.  Donaldson  Chapoton. 
Assistant  Secretary  of  the  Treasury. 
December  2,  198fl. 

[FR  Doc  88-29765  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[PS-229-M] 

Treatment  of  Partnership  Liabilities; 
Allocations  Attributable  to 
Nonrecourse  Liabilities 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  final  and  temporary  regulations 
concerning  the  treatment  of  partnership 
liabilities  and  the  allocation  of 
deductions  attributable  to  nonrecourse 
debt.  The  temporary  regulations  reflect 
changes  to  the  applicable  tax  law  made 
by  section  79  of  the  Tax  Reform  Act  of 
1984.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  30, 1989. 
address:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attn:  CC:CORP:T:R  (PS-229- 
84),  Room  4429,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  E.  Shaw,  202-343-8459,  or  Mary 
Munday.  202-377-9470  (not  toll-free 
numbers). 

supplementary  information: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 


rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  TR:FP, 
Washington,  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  §S  1.752-4T(c]  and 
1.704-lT(b)(4)(iv)(m)(2).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  administer  sections 
752  and  704(b).  The  respondents  are 
partnerships  who  wish  to  make  the 
elections  under  §  S  1.752-4T(c)  and 
1.704-lT(b)(4){iv)(m)(^). 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Estimated  total  annual  reporting 
burden:  417  hrs. 

The  estimated  annual  burden  per 
respondent  varies  from  3  minutes  to  8 
minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  minutes. 

Estimated  number  of  respondents: 
5,000. 

Estimated  annual  frequency  of 
responses:  1. 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  Part  1] 


under  sections  752  and  704(b)  of  the 
Internal  Revenue  Code  of  1986. 
For  the  text  of  the  temporary 
regulations,  see  T.D.  8237  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments  to  the 
regulations. 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  A  general  notice  of 
proposed  rulemaking  is  not  required  by 
5  U.S.C.  553  for  interpretative 
regulations.  Therefore,  these  rules  do 
not  constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  and  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original) 
to  the  Internal  Revenue  Service.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  their  entirety. 
A  public  hearing  will  be  scheduled  and 
held  upon  written  request  by  any  person 
who  submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  88-29764  Filed  12-2»-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FOOD  AND  DRUG  ADMINISTRATION 

21  CFR  Part  178 

[Docket  No*.  81N-0004  and  84F-0230] 

Irradiation  In  ttie  Production. 
Processing,  and  Handling  of  Food 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  denial  of  requests  for 
hearing  and  response  to  objections. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
requests  that  it  has  received  for  a 
hearing  on  the  final  rules  that  amended 
the  food  additive  regulations  to 
authorize  the  use  of  gamma  radiation  for 
the  treatment  of  pork  to  control 
TrichineHa  spiralis  and  for  the 
treatment  of  certain  other  foods.  After 
reviewing  the  objections  to  the  two  final 
rules  and  the  requests  for  a  hearing, 
FDA  has  concluded  that  none  of  the 
objections  has  provided  the  information 
necessary  to  justify  a  hearing.  FDA, 
however,  is  amending  the  language  in 
the  regulation  that  describes  minor  dry 
ingredients  that  may  be  radiation 
sterilized  because  objections  and 
experience  have  shown  that  this 
language  is  ambiguous. 
dates:  The  amendment  in  179.26(b)  (21 
CFR  179.26(b))  is  effective  December  30, 
1988;  written  objections  on  the 
amendment  and  requests  for  a  hearing 
on  the  amendment  by  January  30, 1989. 
ADDRESS:  Written  objections  on  the 
amendment  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockvllle,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 

Clyde  A.  Takeguchi,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330), 

Food  and  Drug  Administration,  200  C  St. 

SW..  Washington.  DC  20204.  202-472- 

5740. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  July  22, 1965 
(50  FR  29658],  in  response  to  a  petition 
by  Radiation  Technology,  Inc.,  FDA 
issued  a  final  rule  authorizing  the 
irradiation  of  fresh  pork  to  control 
Tricbinella  spiralis.  FDA  based  its 
decision  on  data  in  the  petition  and  in 
its  files.  The  agency  had  published  a 
notice  announcing  the  filing  of  the 
petition  (FAP  4M3789)  in  the  Federal 
Register  of  July  23, 1984  (49  FR  29682). 

In  the  Federal  Register  of  April  18, 
1986  (51  FR  13376),  FDA  issued  a  final 
rule,  referred  to  herein  as  the  "omnibus 


rule,"  that:  (1)  permitted  manufacturers 
to  use  radiation  at  doses  not  to  exceed  1 
kilogray  (kGy)(100  krad)  to  inhibit  the 
growth  and  maturation  of  fresh  foods 
and  to  disinfest  food  of  arthropod  pests; 

(2)  permitted  manufacturers  to  use 
radiation  at  doses  not  to  exceed  30  kGy 
(3  Mrad)  to  disinfect  dry  or  dehydrated 
aromatic  vegetable  substances  (such  as 
spices  and  herbs)  of  microorganisms;  (3) 
required  that  foods  that  are  irradiated 
be  labeled  to  show  this  fact  both  at  the 
wholesale  and  at  the  retail  level;  and  (4) 
required  that  manufacturers  maintain 
process  records  of  irradiation  for  a 
specified  period  and  make  such  records 
available  for  FDA  inspection.  FDA 
initiated  this  action  by  pubUshing  a 
proposal  in  the  Federal  Register  of 
February  14. 1984  (49  FR  5713). 

A.  Requests  for  hearing  on  final  rules 

Section  409(f)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  21 
U.S.C.  348(f),  provides  that,  within  30 
days  after  publication  of  an  order 
relating  to  a  food  additive  regulation, 
any  person  adversely  affected  by  such 
an  order  may  file  objections  specifying 
with  particularity  the  provisions  of  the 
order  considered  objectionable,  stating 
reasonable  grounds  for  the  objections, 
and  requesting  a  public  hearing  on  such 
objections. 

Under  21  CFR  171.110  of  the  food 
additive  regulations,  objections  and 
requests  for  a  hearing  are  governed  by 
21  CFR  Part  12  of  FDA's  regulations. 
Under  21  CFR  12.22(a),  (1)  each 
objection  must  be  submitted  on  or 
before  the  30th  day  after  the  date  of 
publication  of  the  final  rule;  (2)  each 
objection  must  be  separately  numbered; 

(3)  each  objection  must  specify  with 
particularity  the  provision  of  the 
regulation  or  proposed  order  objected 
to;  (4)  each  objection  on  which  a  hearing 
is  requested  must  specifically  so  state; 
failure  to  request  a  hearing  on  an 
objection  constitutes  a  waiver  of  the 
right  to  a  hearing  on  that  objection;  and 
(5)  each  objection  requesting  a  hearing 
must  include  a  detailed  description  and 
analysis  of  the  factual  information  to  be 
presented  in  support  of  the  objection. 
Failure  to  include  a  description  and 
analysis  for  an  objection  constitutes  a 
waiver  of  the  right  to  a  hearing  on  that 
objection. 

FDA  received  59  objections  to  the 
irradiated  pork  rule  and  245  objections 
to  the  omnibus  rule.  Many  of  the 
objections  expressed  general  opposition 
to  food  irradiation  but  identified  no 
substantive  question  to  which  the 
agency  can  respond.  Because  these 
objections  failed  to  raise  any  basis  on 
which  to  question  the  validity  of  the 
final  rules,  the  agency  is  denying  them. 


Seventeen  objections  to  the  irradiated 
pork  rule  and  53  objections  to  the 
omnibus  rule  pointed  to  a  specific 
aspect  of  the  rule  but  did  not  request  a 
hearing.  Twenty  objections  to  the 
irradiated  pork  rule  and  12  objections  to 
the  omnibus  rule  requested  a  hearing. 
These  objections  are  addressed  below. 

Some  of  the  objections  requested  a 
stay  of  the  regulations.  In  the  Federal 
Register  of  February  23. 1987  (52  FR 
5450),  FDA  denied  these  requests 
because  the  pubhc  interest  did  not 
require  a  stay.  FDA  evaluated  each  of 
the  contentions  made  in  support  of  a 
stay  and  concluded  that  they  failed  to 
create  significant  doubts  about  the 
safety  of  the  fond  irradiated  under  the 
conditions  of  either  of  the  two 
regulations. 

B.  Standard  for  granting  a  hearing 

The  criteria  for  deciding  whether  to 
grant  or  deny  a  hearing  are  stated  in  21 
CFR  12.24(b).  The  regulation  states  that 
a  hearing  will  be  granted  when  the 
material  submitted  shows  the  following: 

(1)  There  is  a  genuine  and  substantial 
issue  of  fact  for  resolution  at  a  hearing. 
A  hearing  will  not  be  granted  on  issues 
of  policy  or  law. 

(2)  The  factual  issue  can  be  resolved 
by  available  and  specifically  identified 
reliable  evidence.  A  hearing  will  not  be 
granted  on  the  basis  of  mere  allegations 
or  denials  or  general  descriptions  of 
positions  and  contentions. 

(3)  The  data  and  information 
submitted,  if  established  at  a  hearing, 
would  be  adequate  to  justify  resolution 
of  the  factual  issue  in  the  way  sought  by 
the  person.  A  hearing  will  be  denied  if 
the  Commissioner  concludes  that  the 
data  and  information  submitted  are 
insufficient  to  justify  the  factual 
determination  urged,  even  if  accurate. 

(4)  Resolution  of  the  factual  issue  in 
the  way  sought  by  the  person  is 
adequate  to  justify  the  action  requested. 
A  hearing  will  not  be  granted  on  factual 
issues  that  are  not  determinative  with 
respect  to  the  action  requested,  e.g.,  if 
the  Commissioner  concludes  that  the 
action  would  be  the  same  even  if  the 
factual  issue  were  resolved  in  the  way 
sought,  or  if  a  request  is  made  that  a 
final  regulation  include  a  provision  not 
reasonably  encompassed  by  the 
proposal. 

(5)  The  action  requested  is  not 
inconsistent  with  any  provision  in  the 
act  or  any  regulation  in  this  chapter 
particularizing  statutory  standards.  The 
proper  procedure  in  those  circumstances 
is  for  the  person  requesting  the  hearing 
to  petition  for  an  amendment  or  waiver 
of  the  regulation  involved. 
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(6)  The  requirements  in  other 
applicable  regulations,  e.g..  21  CFR 
10.20, 12.21, 12.22,  314.200,  430.20(b), 
514.200,  and  601.7(a),  and  in  the  notice 
promulgating  the  final  regulation  or  the 
notice  of  opportunity  for  hearing  are 
met 

A  party  seeking  a  hearing  is  required 
to  meet  a  "threshold  burden  of  tendering 
evidence  suggesting  the  need  for  a 
"  hearing."  Costle  v.  Pacific  Legal 
Foundation,  445  U.S.  198,  214-215  (1980), 
reh.  den..  445  U.S.  947  (1980),  citing 
Weinberger  v.  Hynson,  Westcott  &■ 
Dunning,  Inc.,  412  U.S.  609, 620-621 
(1973).  An  allegation  that  a  hearing  is 
necessary  to  "sharpen  the  issues"  or  to 
"fully  develop  the  facts"  does  not  meet 
this  test  Georgia  Pacific  Corp.  v.  U.S. 
E.P.A.,  671  F.2d  1235, 1241  (9th  Cir.  1982). 
If  a  hearing  request  fails  to  identify  any 
evidence  that  would  be  the  subject  of  a 
hearing,  there  is  no  point  in  holding  one. 

A  hearing  request  must  not  only 
contain  evidence,  but  that  evidence 
must  raise  a  material  issue  of  fact 
concerning  which  a  meaningful  hearing 
might  be  held.  Pineapple  Growers  Ass'n 
V.  FDA,  673  F.2d  1083, 1085  (9th  Cir. 
1982).  Where  the  issues  raised  in  the 
objection  are,  even  if  true,  legally 
insufficient  to  alter  the  decision,  the 
agency  need  not  grant  a  hearing. 
Dyestuffs  and  Chemicals,  Inc.  v. 
Flemming,  271  F.2d  281  (8th  Cir.  1959). 
cert,  denied,  382  U.S.  911  (1960).  FDA 
need  not  grant  a  hearing  in  each  case 
where  an  objector  submits  additional 
information  or  posits  a  novel 
interpretation  of  existing  information. 
(See  United  States  v.  Consolidated 
Mines  &  Smelting  Co..  455  F.2d  432  (9th 
Cir.  1971)).  Stated  another  way,  a 
hearing  is  justified  only  if  the  objections 
are  made  in  good  faith,  and  if  they 
"draw  in  question  in  a  material  way  the 
underpinnings  of  the  regulation  at 
issue."  Pactra  Industries  v.  CPSC,  555 
F.2d  677  (9th  Cir.  1977).  Finally,  courts 
have  uniformly  recognized  that  a 
hearing  need  not  be  held  to  resolve 
questions  of  law  or  poHcy.  (See  Citizens 
for  Allegan  County,  Inc.  v.  FPC.  414  F.2d 
1125  (D.C.  Cir.  1969):  Sun  Oil  Co.  v.  FPC. 
256  F.2d  233. 240  (5th  Cir.).  cerL  denied, 
358  U.S.  872  (1958)). 

Even  if  the  objections  raise  material 
issues  of  fact  FDA  need  not  grant  a 
hearing  if  those  same  issues  were 
adequately  raised  and  considered  in  an 
earlier  proceeding.  Once  an  issue  has 
been  so  raised  and  considered,  a  party 
is  estopped  from  raising  that  same  issue 
in  a  later  proceeding  without  new 
evidence.  The  various  judicial  doctrines 
dealing  with  finality  are  validly  applied 
to  the  administrative  process.  In 
ejqilaining  why  these  principles  "self- 


evidently"  ought  to  apply  to  an  agency 
proceeding,  the  D.C.  Circuit  wrote: 

The  underlying  concept  is  as  simple  as  this: 
Justice  requires  that  a  party  have  a  fair 
chance  to  present  his  position.  But  overall 
interests  of  administration  do  not  require  or 
generally  contemplate  that  he  will  be  given 
more  than  a  fair  opportunity. 

Retail  Clerks  Union,  Local  1401, 
R.C.LA.  V.  NLRB,  463  F.2d  316. 322  (D.C. 
Cir.  1972).  (See  Costle  v.  Pacific  Legal 
Foundation,  supra  at  1106.  See  also 
Pacific  Seafarers,  Inc.  v.  Pacific  Far 
East  Line,  Inc.,  404  F.2d  804  (D.C.  Cir. 
1966)}. 

C.  Objections  to  the  pork  regulation  and 
the  omnibus  regulation 

Six  of  the  20  objections  to  the 
irradiated  pork  rule  that  requested  a 
hearing  did  not  point  to  any  specific 
aspect  of  the  rule.  Six  of  the  12 
objections  to  the  omnibus  rule  that 
requested  a  hearing  were  either  form 
letters  or  objections  that  requested  a 
hearing  on  the  subject  but  that  did  not 
point  to  any  specific  aspect  of  the  rule 
that  they  sou^t  to  challenge.  Because 
no  evidence  was  submitted  in  support  of 
these  objections,  they  raise  no  factual 
issue  for  resolution  and.  therefore,  do 
not  justify  a  hearing.  The  agency  will 
not  discuss  them  further. 

One  objection  to  the  omnibus  rule 
requested  a  hearing  but  was  not 
submitted  to  FDA  until  after  the  close  of 
the  objection  period.  Hence,  this 
objection  failed  to  satisfy  the 
requirements  of  21  U.S.C.  348(f)(1)  and 
need  not  be  considered  further  by  the 
agency.  ICMAD  v.  HEW,  574  F.2d  553, 
558  n.8  (D.C.  Cir.),  cert  denied,  439  U.S. 
893  (1978).  Issues  raised  in  the  tardy 
objection  were  also  raised  in  other 
objections,  however,  and  thus  will  be 
addressed  in  this  document. 

One  of  the  objectors  to  the  omnibus 
rule,  the  Heeilth  and  Energy  Institute,  on 
behalf  of  itself  and  the  Environmental 
Policy  Institute  (HEJ),  submitted 
numerous  objections.  However,  HEI 
submitted  very  litde  evidence  in  support 
of  these  objections.  HEI  did  promise, 
with  respect  to  several  of  its  objections, 
to  submit  evidence  at  any  hearing  that  is 
held.  FDA  evaluated  these  objections. 
Most  did  not  present  enough  information 
to  draw  the  agency's  action  into 
question  in  a  material  way.  These  the 
agency  proceeded  to  consider  without 
further  information  from  HEI.  However, 
some  of  the  objections  did  suggest  the 
possible  existence  of  a  substantial  issue 
of  fact  but  did  not  identify  enough 
evidence  to  determine  whether  Qiese 
objections  provided  an  appropriate 
basis  for  an  evidentiary  hearing.  On 
February  2, 1967,  the  agency  wrote  to 


HEI  and  asked  it  to  submit  additional 
information  on  this  latter  group  of 
objections  to  aid  FDA  in  deciding 
whether  any  of  them  justified  a  hearing 
(Ref.  1).  HEI  provided  additional 
information  on  March  6, 1987  (Ref.  2). 

On  May  5, 1987,  the  agency  again 
wrote  to  HEI  and  requested  two 
references  that  HEI  had  cited  in  its 
March  6. 1987.  submission  but  that  were 
not  available  in  FDA's  files  (Ref.  3).  FDA 
gave  HEI  14  days  to  supply  copies  of 
these  references.  On  May  21, 1987.  HEI 
provided  one  of  these  references,  an 
article  cited  by  that  reference,  and  two 
additional  articles,  but  it  was  unable  to 
obtain  the  second  reference  that  FDA 
had  requested  (Ref.  4). 

There  was  considerable  overlap  in  the 
objections  to  the  two  rules  on 
irradiation.  Some  objections  raised  in 
response  to  the  poric  rule  are,  in  fact 
more  applicable  to  the  omnibus  rule. 
Therefore,  FDA  will  deal  with  the 
objections  to  both  rules  together. 

Because  HEI  provided  the  most 
detailed  objections,  its  objections  will 
be  the  focus  of  much  of  this  document 
Where  other  objections  raised  the  same 
or  a  similar  issue  as  one  raised  by  HEI. 
FDA  will  incorporate  these  other 
objections  in  its  description  of  the  issue. 
The  agency  has  grouped  together  all 
objections  that  raise  the  same  concern 
and  has  analyzed  most  of  the  objections 
according  to  the  following  four-part 
format  (1)  A  statement  of  a  specific 
position  or  conclusion  set  forth  by  FDA 
in  the  final  rule;  (2)  a  summary  of  the 
challenge  to  that  conclusion  and  of  the 
basis  for  the  request  for  a  hearing,  if  one 
was  made;  (3)  a  discussion  of  whether 
the  objection  justified  a  hearing  on  that 
objection;  and  (4)  where  appropriate,  a 
review  of  the  evidence  relevant  to  the 
objection. 

n.  Safety  of  Food  Irradiation 

In  both  the  pork  and  omnibus  final 
rules,  FDA  concluded  that  food 
irradiated  under  specified  conditions  is 
safe.  FDA  based  its  conclusion  primarily 
on  an  analysis  (49  FR  29682;  51  FR  13376 
at  13378)  that  demonstrated  that  foods 
irradiated  at  doses  permitted  under 
these  final  rules  undergo  only  minimal 
chemical  change  and  are  toxicologically 
indistinguishable  from  nonirradiated 
foods.  The  agency  considered  the 
sensitivity  of  a  variety  of  state-of-the-art 
toxicology  testing  regimens,  including 
extraction  and  concentration  of 
radiolytic  products,  to  determine  the 
best  way  of  evaluating  the  safety  of 
irradiated  foods  (Ref.  5).  The  agency's 
analysis  also  included  a  review  by  the 
Bureau  of  Foods  Irradiated  Foods  Task 
Group  (Task  Group)  of  all  available 
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animal  feediDg  sttiflies  with  irradiated 
foods  (Ref.  6).  The  Task  Group 
concluded  that  the  studies  did  not 
provide  evidence  that  irradiated  food 
caused  adverse  toxicological  effects  (SI 
FR  13376  at  13378).  Based  on  these 
reviews  and  on  the  information  in  the 
agency's  files,  the  agency  concluded  that 
there  is  an  adequate  margin  of  safety  for 
foods  irradiated  under  the  conditions  of 
these  final  rules,  and  that  no  further 
toxicological  testing  need  be  required 
(51  FR  13376  at  13378.) 

Several  objections  stated  that  FDA's 
conclusion  on  the  safety  of  irradiation  is 
based  on  assumptions  and  theoretical 
analyses.  These  objections  stated  that 
the  agency  should  have  relied  on 
evidence  such  as  animal  feeding  studies. 
The  most  detailed  statement  of  this 
point  was  made  by  H£I  in  its  objection 
to  the  omnibus  rule.  HEl  stated  that: 
"•  *  *  the  FDA  promulgated  a 
regulation  to  allow  increased  food 
irradiation,  declaring  the  process  and 
resulting  food  safe,  based  on  mere 
assumptions  of  safety,  rather  than  on 
scientific  tests  which  demonstrate  the 
safety  of  the  process,  and  the  FDA  has 
ignored  scientific  testing  data  and  other 
scientific  evidence  which  suggests 
adverse  impacts  from  consoming 
irradiated  food  *  *  *."  In  support  of  this 
general  statement,  HEI  made  22  specific 
objections,  each  of  which,  it  claimed, 
justified  a  hearing.  The  agency  has 
considered  each  of  these  objections,  and 
it  finds  that  none  of  them  presents  a 
genuine  and  material  issue  of  fact  that 
would  justify  a  hearing  on  the  general 
issue  that  HEI  has  raised. 

A  discussion  of  the  objections  related 
to  the  safety  of  food  irradiation  follows. 

A.  Estimates  of  consumption  of 
irradiated  foods 

In  1979,  FDA  established  the  Bureau 
of  Foods  Irradiated  Food  Committee 
(BFIFC)  to  review  the  existing  agency 
policy  concerning  the  irradiation  of 
foods  (Ref.  5).  BFIFC  was  charged  to 
recommend  "toxicologic  [testing] 
requirements  appropriate  for  assessiiig 
the  safety  of  irradiated  food  *  *  *. 
where  the  degree  of  testing  is  consistent 
with  the  potential  risk  as  predicated  on 
the  level  of  human  exposure." 

1.  BFIFC  exposure  estimates 

HEI  stated  that  "BFIFC  used  incorrect 
dietary  data  to  declare  safety."  In 
support  of  this  objection.  HEI  stated 
that: 

BFIFC  awumed  that  consumption  of 
irradiated  food  would  constitute  only  10 
percent  of  the  human  diet  (51  FR  13377). 
despits  petitions  before  the  agency  to  allaw 
irradiatioB  of  additienal  foods  that  misht 


increase  total  coRsmnption  of  foods  that  have 
been  irradiated. 

(Paragraph  Ll.  from  HEI's  May  19. 1986. 
objection.) 

A  hearing  will  not  be  granted  on 
factual  issues  that  are  not  determinative 
with  respect  to  the  action  requested  (21 
CFR  12.24  (b)(4)).  In  this  objection.  HEI 
has  challenged  the  correctness  of 
BFIFC's  conclusions  on  the  grounds  that 
BFIFC  was  incorrect  on  the  portion  of 
the  diet  that  will  be  irradiated. 
However,  the  BFIFC  report  makes  clear 
that  its  conclusions  were  not  based  on 
the  portion  of  the  diet  that  would  be 
irradiated.  In  concluding  that  food 
irradiated  at  doses  not  exceeding  1  kGy 
(100  krad)  is  safe  for  human 
consumption,  BFIFC  stated:  This 
[conclusion]  is  based  solely  on  an 
estimate  of  the  concentration  of 
individual  URP's  [unique  radiolytic 
products]  produced  by  the  radiation 
dose  to  the  food,  and  pertains  even  if  a 
high  portion  of  the  total  hinnan  diet  is 
irradiated  at  100  krad"  (emphasis 
added)  (Ref.  S).  Therefore,  because  this 
objection  fails  to  challenge  the  finding 
that  provides  the  actual  basis  for 
BFIFC's  conclusion,  it  does  not  provide 
the  basis  for  a  hearing. 

Furthermore.  HETs  objection  that 
BFIFC  assumed  that  consumption  of 
irradiated  food  would  constitute  only  10 
percent  of  the  human  diet  is  incorrect. 
What  BFIFC  said  was  that  conceivaUy 
40  percent  of  a  person's  diet  could  be 
irradiated  if  the  process  is  widely 
adopted,  but  that  it  was  unlikely  that 
more  than  10  percent  would  be 
irradiated  (51  FR  13376  at  13377). 
BFIFC's  considerations  were  not 
restricted  to  the  foods  permitted  to  be 
irradiated  under  this  rule  but  included 
all  foreseeable  applications  of  food 
irradiation. 

In  reaching  its  own  conclusion  about 
the  safety  of  irradiation.  FDA  did  not 
rely  solely  on  tiie  BFIFC  report  as  HETs 
objection  seemed  to  imply.  Instead,  FDA 
relied  on  the  totality  of  evidence  before 
it,  including  tiie  report  fitim  the  Task 
Group  and  the  other  evidence 
referenced  in  the  pn^KMal  and  omnibus 
rule.  On  diis  basis,  the  agency 
concluded  that  irradiation  of  food  under 
the  conditions  that  it  specified  is  safe. 

2.  Irradiation  of  Certain  Aromatic 
Vegetable  Substances 

llie  agency  decided  that  certain 
aromatic  vegetable  substances,  such  as 
dried  spices  and  seasonings,  can  be 
irradiated  safely  at  a  dose  of  up  to  30 
kGy  (3  Mrad)  (51  FR  13376  at  1337B). 
This  deci^on  was  based  primarily  on 
two  factors.  First  FDA  found  tint  the 
amount  of  radiolytic  products  that 


would  be  consumed  from  irradiated 
spices  and  seasonings  is  so  small  that 
such  irradiated  foods  can  be  considered 
safe  (51  FR  13376  at  13380).  Second,  the 
agency  determined  that  the  aromatic 
vegetable  substances  allowed  to  be 
irradiated  are  not  sources  of  nutrients 
(51  FR  13376  at  13381),  and  that  nutrient 
losses  that  might  result  from  irreidiation 
of  these  ingredients  are  of  no  concern. 
Because  of  comments  related  to 
language  on  spice  consumption  in  the 
BFEFC  report,  the  agency  noted  in  the 
omnibus  rule  that  it  had  not  based  its 
safety  decision  on  an  assumption  that 
total  consumption  of  spices  would  not 
exceed  OXn  percent  of  the  daily  diet 
and.  indeed,  recognized  that  total 
consumption  of  all  spices  would  exceed 
0.01  percent  (51  FR  13376  at  13380). 
HEI  in  its  objectioa  states  that: 

The  FDA  contends  that  because  foods  such 
as  individual  spices  comprise  less  than  0.01 
percent  of  the  total  diet  of  an  individual 
consequences  of  eating  such  foods  need  not 
be  addressed.  This  ignores  the  fact  that  the 
total  amount  of  all  spices  will  exceed  0.01 
percent  of  the  diet  for  a  wide  variety  of 
persons,  which  under  FDA's  own  regulation 
would  require  toxicological  testing  to  be 
performed.  However,  the  FDA  then  expands 
its  food  list  for  exposures  up  to  3  raegarads  to 
include  other  food  items  such  as  teas  and 
seeds,  which  may  constitute  a  far  greater 
portion  of  an  individual's  diet,  especially  if 
that  individual  consumes  several  cups  of  tea 
a  day  or  consumes  seeds  and  nuts  in  large 
quantities.  FDA  totally  fails  to  address  the 
proportion  of  an  individual[']s  diet  with 
regard  to  teas  and  seeds.  Many  vegetarians 
consume  far  more  than  0.01  percent  of  their 
total  diet  in  the  form  of  teas  or  seeds  such  as 
sunflower  seeds  and  alfalfa  seeds.  Evidence 
regarding  dietary  consumption  of  any  foods 
that  could  be  irradiated  under  the  proposed 
new  regulations  would  be  presented  at  a 
public  hearing. 

(HEI  Para.  Lg.)  (Emphasis  by  HEI.) 

This  objection  does  not  provide  any 
basis  for  a  hearing.  Whether  spices 
constitute  more  than  OStl  percent  of  the 
diet  is  not  an  issue.  The  agency 
estimated  in  the  omnibus  rule,  "a 
probable  intake  of  dried  spices  and 
culinary  herbs  of  up  to  3  grams  per 
person  per  day.  For  the  general 
population,  this  constitutes  0.1  percent 
of  the  total  diet  of  3  kilograms."  (51  FR 
13376  at  13380.) 

Nor  has  HEI  justified  a  hearing  on  the 
safety  of  die  consumption  of  irradiated 
spices  at  a  level  of  0.1  percent  of  the 
diet.  In  the  omnibus  rule,  FDA 
concluded  that  consumption  of 
irradiated  spices  at  this  level  is  safe  (51 
FR  13378  at  13380).  In  support  of  this 
conclusion.  FDA  relied  opon  the  BFIFC 
report  (Ref.  S),  the  Task  Group  report 
(Ref.  6),  and  on  other  infannation  in  its 
files.  HE!  has  not  tendered  any  evidence 


that  would  challenge  FDA's  reliance  on 
this  material  or  that  would  suggest  that 
this  conclusion  is  not  correct. 

Moreover,  HEI  is  not  correct  that 
under  FDA's  regulations,  the  fact  that 
the  amount  of  spices  in  the  total  diet 
will  exceed  0.01  percent  would  require 
toxicological  testing  to  be  performed. 
FDA  has  not  adopted  regulations  that 
require  toxicological  testing  of  a  food 
in^dient  if  that  ingredient  constitutes  a 
certain  portion  of  the  diet  and  HEI  has 
not  cited  any  regulation  that  imposes 
such  a  requirement.  HEI  appears  to  be 
referring  to  a  recommendation  in  the 
BFIFC  report  that  was  mentioned  in  the 
advance  notice  of  proposed  rulemaking 
(ANPR)  (46  FR  18992;  March  27. 1981). 
The  BFIFC  report  took  the  position  that 
irradiation  of  any  individual  ingredient 
that  constituted  less  than  0.01  percent  of 
the  diet  was  not  of  sufiicient  concern  to 
require  further  toxicological  testing. 

This  report  was  a  recommendation  to 
the  agency,  not  a  regulation.  In  response 
to  a  comment  on  the  proposal,  the 
agency  stated  that  radiolytic  products 
from  different  spices  are  likely  to  be 
different,  and  that  the  intent  of  the 
recommendation  in  BFIFC's  report  was 
not  to  set  a  precise  dietary  percentage 
limit  of  0.01  percent  but  rather  to 
acknowledge  that  the  amoimts  of 
radiolytic  products  that  would 
potentially  be  consumed  from  irradiated 
dried  spices  and  seasonings  are  so  small 
that  such  irradiated  foods  cttn  be 
considered  safe  as  ordinarily  used. 
Based  on  the  BFIFC  report  and  other 
information  available  to  it  the  agency 
concluded  that  irradiation  of  spices 
under  the  conditions  permitted  by  the 
regulation  is  safe  (51  FR  13376  at  13380). 
HEI  has  not  provided  any  basis  on 
which  to  contest  this  conclusion. 
Therefore,  this  objection  does  not 
provide  any  basis  for  a  hearing. 

Nonetheless,  HEI  has  pointed  to  a 
possible  source  of  confusion  caused  by 
the  wording  of  the  regulation.  In  final 
rules  issued  on  July  5, 1983  (48  FR  30613 
at  30614),  and  April  18. 1985  (50  FR 
15415),  the  agency  Usted  numerous 
spices,  seasonings,  and  culinary  herbs 
that  are  permitted  to  be  irradiated.  The 
list  included  several  seeds,  such  as 
caraway  seeds  and  celery  seeds,  as  well 
as  substances  such  as  orange  petals  and 
chamomile  used  to  prepare  herbal  teas. 
In  the  onmibus  final  rule,  FDA  decided 
to  describe  these  substances  generically 
rather  than  by  a  specific  list.  It  adopted 
the  term  "aromatic  vegetable 
substances."  The  agency  established 
five  categories  of  such  substances  that 
included  all  the  individual  substances 
on  the  original  list  as  well  as  other 


aromatic  vegetable  substances  used  as 
muior  ingredients  (51  FR  13376  at  13381). 

This  generic  fisting  has  been  the 
source  of  some  confusion.  The  agency 
has  consistently  referred  to  these  dry  or 
dehydrated  aromatic  vegetable 
substances  that  can  be  irradiated  at 
doses  not  exceeding  30  kGy  as 
ingredients  that  are  not  sources  of 
nutrients  but  that  are  used  in  small 
amounts  solely  for  their  aromatic  and 
flavoring  characteristics.  HEI  has 
pointed  to  two  examples  of  seeds — 
sunflower  seeds  and  alfalfa  seeds — that 
are  not  necessarily  used  in  small 
amounts  for  their  aromatic  and  flavoring 
characteristics  but  that  may  be  used  in 
other  ways  and  that  may  actually  be 
sources  of  nutrients.  Grains  (such  as 
wheat  rice,  or  oats)  are  also  examples 
of  seeds  that  would  not  be  considered 
"aromatic  vegetable  substances"  within 
the  meeining  of  this  regulation.  Only 
seeds  that  are  used  solely  for  their 
aromatic  and  flavoring  properties,  and 
that  are  not  important  sources  of 
nutrients,  are  aromatic  vegetable 
substances  that  may  be  irradiated  under 
this  regulation  at  doses  not  exceeding  30 
kGy  to  control  microorganisms.  To  make 
this  clear,  FDA  is  adding  the  phrase 
"when  used  as  ingredients  in  small 
amounts  solely  for  flavoring  or  aroma" 
after  the  term  "aromatic  vegetable 
substances"  in  S  179.26(b). 

The  agency  has  also  found  that  the 
term  "vegetable  seasonings"  has  not 
been  weU  understood.  This  term  could 
be  interpreted  to  include  numerous 
substances  whose  irradiation  at  the  30 
kGy  level  FDA  did  not  intend  to 
approve.  For  example,  FDA  intended 
this  term  to  mean  seasonings  that  are 
used  in  a  manner  similar  to  spices  and 
never  intended  it  to  include  vegetable 
pieces  used  for  seasoning  purposes 
under  various  standards  of  identity, 
such  as  21  CFR  155.130  (Canned  com). 
Vegetable  pieces  used  in  such  a  manner 
may  constitute  a  larger  portion  of  the 
diet  than  the  agency  considered.  To 
eliminate  this  confusion,  the  agency  is 
revising  the  term  "vegetable  seasonings" 
to  read  "vegetable  seasonings  that  are 
used  to  impart  flavor  but  that  are  not 
either  represented  as,  or  appear  to  be,  a 
vegetable  that  is  eaten  for  its  own  sake." 
Thus,  onion  pieces  could  not  be 
irradiated,  while  onion  powder  could  be. 
The  agency  believes  that  all  of  the 
substances  that  it  intended  to  permit  to 
be  irradiated  will  be  adequately 
described  by  this  new  terminology. 

In  addition,  because  FDA  approved 
the  irradiation  of  specific  substances 
used  in  herbal  teas  in  the  July  1983  and 
April  1985  final  rules,  the  agency  Usted 
"teas"  among  the  categories  of  dry 


aromatic  vegetable  substances  in  the 
omnibus  rule.  Herbal  teas,  however,  are 
not  the  same  as  the  product  commonly 
known  as  "tea",  i.e.,  the  product  derived 
from  the  shrub  Thea  sinensis  L  The 
agency  is  unaware  of  any  reason  to 
irradiate  tea  itself,  as  opposed  to  those 
products  called  "herbal  teas,"and  has  no 
information  that  anyone  has  ever 
proposed  to  irradiate  tea.  The  agency 
believes  that  it  erred  in  including  the 
word  "teas"  in  the  regulation  because 
the  term  "culinary  herbs"  encompasses 
any  dry  herbal  tea  product 

Therefore,  the  agency  is  modifying  the 
wording  of  paragraph  §  179.26(b)  as 
follows:  (1)  To  add  the  phrase  "when 
used  as  ingredients  in  small  amounts 
solely  for  flavoring  or  aroma"  after  the 
term  "aromatic  vegetable  substances"; 
(2)  to  add  the  words  "that  are  used  to 
impart  flavor  but  that  are  not  either 
represented  as,  or  appear  to  be,  a 
vegetable  that  is  eaten  for  its  own  sake" 
after  the  words  "vegetable  seasonings"; 
and  (3)  to  remove  the  word  "teas"  from 
the  list  of  types  of  substances  that  may 
be  irradiated  at  the  30  kGy  level. 

B.  Need  for  Toxicological  Testing 

The  agency  concluded  that  foods 
irradiated  at  the  levels  permitted  by  the 
regulation  need  not  be  tested 
toxicologically  because  the  types  and 
concentrations  of  radiolytic  products  in 
these  foods  after  irradiation  would  be 
such  that  even  with  the  most  sensitive 
toxicological  testing  it  would  not  be 
possible  to  measure  any  toxicological 
effects  (51  FR  13376  at  13378). 

HEI  stated: 

BFIFC  admitted  that  "some  radiolytic 
products  may  be  unique  to  irradiated  foods," 
termed  such  chemicals  "unique  radiolytic 
products  (URFs)"  and  then  assumed  that 
such  URP's  would  not  constitute  more  than  3 
parts  per  million  concentration  in  food  (51  FR 
13377).  Each  food  item  could  have  its 
individual  URP's,  so  a  wide  variety  of  URP's 
is  possible  in  the  fruits,  vegetables,  grains, 
and  other  foods  that  could  be  irradiated 
under  the  new  regulation.  The  concentration 
of  URFs  is  not  the  crucial  factor,  since  cancer 
can  be  initiated  by  a  single  URP  or 
carcinogenic  chemical.  FDA  presents  no 
scientific  proof  that  those  radiolytic  products 
unique  to  irradiated  foods  are  "chemically 
similar  to  known  natural  food  components 
(and)  are  likely  to  be  toxicologically  similar 
also"  (51  FR  13378).  FDA  should  require 
extensive  studies  to  be  performed  to 
demonstrate  the  safety  of  these  chemicals 
before  human  consumption  is  permitted. 
Specifically,  concentrated  amounts  [of] 
radiolytic  products  should  be  fed  to  animals 
in  carefully  controlled  studies  to  test  for 
potential  mutagenicity  and  carcinogenicity, 
as  suggested  by  Drs.  Samuel  Epstein  and  )ohn 
Gohnan  in  Science  Vol.  223.  p.  1354.  Until 
these  types  of  studies  am  performed  there  is 
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no  basis  for  the  wholesale  approval  of 
iiradiatioa  Since  FDA's  regulation  did  not 
require  studies  to  test  for  the  long-term  health 
impact  of  these  chemicals,  it  is  in  violation  of 
the  Food.  Drug  and  Cosmetic  Act  and 
evidence  will  be  presented  at  the  public 
hearing. 

(HEI  Para.  I.3.]  (Emphasis  by  HEI.) 

In  this  objection.  HEI  has  made  a 
number  of  allegations  about  the 
significance  of  FDA's  decision  not  to 
require  toxicological  testing  before 
concluding  that  irradiation  of  food  in  the 
circtmistances  set  forth  in  {  179.26  is 
safe.  However.  HEI  has  failed  to  make 
an  adequate  proffer  to  support  a  hearing 
on  any  of  these  aUegatioiu. 

Under  FDA's  regulations,  a  hearing 
will  not  be  granted  on  the  basis  of  mere 
allegations.  (21  CFR  12.24(b)(2)). 
Consistent  with  tiiis  regulation,  the 
relevant  case  law  provides  that  where  a 
party  requesting  a  bearing  only  offers 
allegations  without  an  adeqtiate  proffer 
to  support  them,  the  agency  may 
properly  disregard  those  allegations. 
General  Motors  Corp.  v.  FERC.  656  F.2d 
791.  798  n.  20  p.C.  Cir.  1981).  For 
example,  FDA  need  not  grant  a  hearing 
on  HEI's  claim  that  each  irradiated  food 
item  has  its  own  individual  URFs 
because  HEI  has  not  presented  any 
evidence  to  support  this  claim. 

Furthermore,  HEI's  allegation  that 
BFIFC  "assumed"  (emphasis  by  HEI) 
that  "•  *  *  URFs  would  not  constitute 
more  than  3  parts  per  million 
concentration  in  food  *  *  *  is  also 
vdthout  support.  As  noted  in  the  final 
rule,  BFIFC  based  its  estimate  of  the 
likely  concentration  of  URP's  in  foods 
on  a  review  of  experimental  data 
showing  the  amount  and  type  of 
chemical  change  likely  to  be  caused  by 
a  given  amount  of  radiation  (51  FR 13376 
at  13377).  HEI  has  not  presented  any 
evidence  that  challenges  the  basis  for 
BFIFC's  analysis  or  the  agency's 
reliance  on  that  analysis. 

HEI  asserts  that  the  concentration  of 
URP's  is  not  the  crucial  factor  but  again 
has  not  provided  any  evidence  or 
rationale  to  support  its  assertion.  Even  if 
HEI  is  correct  that  cancer  can 
theoretically  be  initated  by  a  single  URP 
or  carcinogenic  chemical,  to  justify  a 
hearing.  Iffil  would  have  to  provide 
some  evidence  that  would  reasonably 
link  low  levels  of  URP's  to  the  causation 
of  cancer.  HEI  has  not  presented  any 
such  evidence. 

As  discussed  earlier  in  this  document 
and  in  the  omnibus  rule,  FDA  examined 
all  available  data  from  animal  feeding 
studies  with  irradiated  foods  and  found 
no  link  between  irradiated  food  and 
cancer  (51  FR  13376  at  13378).  Therefore. 
HEI's  assertion  is  a  mere  allegation  that 
is  not  supported  by  any  evidence.  FDA 


will  not  grant  a  hearing  on  the  basis  of 
such  an  assertion  (21  CFR  12.24(b)(2)). 

HEI's  allegation  that  FDA  has  not 
presented  scientific  evidence  that 
radiolytic  products  are  chemically  and 
toxicologically  similar  to  known  natural 
food  components  is  untrue.  The  agency 
did  cite  specific  articles  on  the  radiation 
chemistry  of  food  components  in  the 
proposed  omnibus  rule  (49  FR  5714  at 
5721.  Ref.  7  to  12;  see  also  51  FR  13376  at 
13380)  and  included  other  references  in 
the  administrative  file  (Docket  No.  81N- 
0004).  The  agency  considered  this 
information  in  its  safety  evaluation  of 
radiolytic  products. 

While  FDA  has  the  ultimate  burden  of 
proof  when  it  approves  the  use  of  a  food 
additive,  in  the  sense  that  the  agency 
must  find  the  additive  to  have  been     ' 
shown  safe,  once  the  agency  makes  a 
finding  in  a  listing  document,  the  burden 
shifts  to  an  objector  to  come  forward 
with  evidence  that  calls  that  finding  into 
question.  American  Cyanamid  Co.  v. 
FDA,  606  F.  2d  1307. 1314-1315  (D.C  Cir. 
1979).  To  justify  a  hearing,  HEI  would 
have  to  present  some  evidence  that 
suggests  that  there  are  significant 
toxicological  or  chemical  differences 
between  radiolytic  products  and  knoMTi 
natural  food  components.  HEI  has  failed 
to  present  any  such  evidence  and,  thus, 
has  not  provided  a  basis  for  a  hearing. 

HEI  contends  that  until 
carcinogenicity  and  mutagenicity 
studies  are  performed  on  concentrated 
radiolytic  products,  as  suggested  by 
Epstein  and  Gofman  in  a  letter  to  the 
editor  of  Science  (Ref.  17).  there  is  no 
basis  for  the  wholesale  approval  of 
irradiation.  Epstein  and  Gofman  stated 
that,  "Stable  radiolytic  products  could 
be  extracted  from  irradiated  food  by 
various  aqueous  and  nonaqueous 
solvents,  which  could  then  be 
concentrated  and  subsequently  tested" 

BFIFC  in  its  report  (Ref.  5.  p.  18), 
explicitly  considered  testing 
requirements,  including  the  option  of 
testing  extracted  and  concentrated 
radiolytic  products.  Based  on  its  review 
of  the  available  literature  dealing  with 
the  identity,  amount  and  potential 
toxicity  of  radiolytic  products.  BFIFC 
recommended  that  such  testing  was  not 
necessary  to  assure  the  safety  of  foods 
irradiated  at  doses  below  1  kCy  or  of 
minor  ingredients  irradiated  at  doses 
below  50  kGy  because  of  the  low 
potential  concentration  of  radiolytic 
products  in  such  foods.  Hie  agency,  in 
the  omnibus  rule,  agreed  with  the 
recommendation  and  concluded  that 
foods  irradiated  under  the  conditions  of 
the  regulation  are  safe,  and  that  no 
additional  toxicological  testing  should 
be  required  (51  FR  13376  at  13378). 


HEI  has  not  justified  a  hearing  on  this 
conclusion.  Epstein  and  Gofinan's  letter 
merely  presents  a  general  assertion.  HEI 
has  not  supported  it  with  any  evidence 
that  the  levels  of  radiolytic  products 
formed  in  food  irradiated  under  the 
conditions  of  the  regulation  would  be  so 
high  as  to  require  that  toxicological 
testing  be  done  or  to  call  into  question 
FDA's  conclusion  that  foods  that  have 
been  irradiated  are  safe.  Therefore,  HEI 
has  not  j\i8tified  a  hearing  on  this  issue 
under  21  CFR  12.24(b)(2). 

Finally.  HEI  asserts  that  because  FDA 
did  not  require  long-term  animal  studies, 
it  is  in  violation  of  the  act.  This  is  a  legal 
issue.  Thus,  it  cannot  serve  as  a  basis 
for  a  hearing  because  a  hearing  will  be 
granted  only  on  the  basis  of  a 
substantial  issue  of  fact,  not  on  issues  of 
policy  or  law  (21  CFR  12.24.(b)(l)). 

FDA  discussed  applicable  sections  of 
the  act  in  the  omnibus  rule.  The  agency 
stated  that  "Section  409  of  the  act  lists 
the  [safety]  criteria  which  must  be 
considered  by  the  agency  before  a  food 
additive  regulation  is  issued.  The  statute 
does  not  prescribe  what  safety  tests 
should  be  performed  but  leaves  that 
determination  to  the  discretion  of 
scientists."  (51  FR  13376).  As  stated 
above,  FDA's  scientists  have  concluded 
that  foods  irradiated  at  the  levels 
permitted  need  not  be  tested 
toxicologically,  and  the  agency  agreed 
with  this  conclusion  (51  FR  13376  at 
13378).  HEI  has  not  cited  any  authority 
that  contradicts  FDA's  conclusions 
about  the  tjqje  of  data  that  is  necessary 
to  support  the  approval  of  the  use  of  a 
food  additive.  Therefore,  FDA  finds  that 
this  aspect  of  HEI's  objection  is  without 
merit. 

C.  Animal  Feeding  Studies 

As  stated  in  the  previous  response, 
FDA  concluded  that  foods  irradiated  in 
accordance  with  this  regulation  are  safe 
on  the  basis  of  the  findings  and 
conclusions  of  BFIFC,  the  Task  Group, 
and  other  information  in  the  agency 
files. 

1.  Consideration  of  Wholesomeness 
Studies 

HEI  stated  that: 

The  FDA  admits  that  "useful  information 
has  been  learned  from  those  feeding  studies 
where  there  has  been  some  exaggeration  of 
dose  relative  to  that  prescribed  by  this 
regulation."  and  argues  that  such  information 
establishes  the  safety  of  food  irradiated  in 
accordance  with  the  regulation  (51  FR  13382). 
In  a  review  of  1.223  wholesomeness  studies 
conducted  by  ].  Bama  for  the  Hungarian 
Academy  of  Sciences  in  1979,  study  results 
were  classified  as  either  neutral,  adverse,  or 
beneficial.  Each  study  could  have  several 
outcomes,  since  studies  could  address  more 


than  one  issue.  Bama  found  1,414  adverse 
effects,  185  beneficial  effects,  and  7,191 
neutral  effects  *  *  *.  A  more  detailed 
compilation  of  adverse  effects  identified  in 
the  Bama  study,  prepared  by  [the]  Coalition 
for  Alternatives  in  Nutrition  and  Healthcare, 
is  attached  as  Exhibit  B.  FDA's  Irradiated 
Foods  Task  Group  did  not  take  into  account 
this  review  of  safety  studies  compiled  by  J. 
Bama,  despite  their  objective  to  "compile  and 
summarize  the  toxicology  data  pertaining  to 
irradiated  foods."  51  FR  13378  FDA  should 
have  considered  these  studies  when 
reviewing  relevant  toxicological  data,  and 
should  not  have  simply  dismissed  the 
adverse  evidence.  Testimony  of  scientists 
regarding  this  FDA  failure  will  be  presented 
at  the  public  hearing. 

(HEI  Para.  1.16.) 

A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  general 
descriptions  and  contentions  (21  CFR 
12.24  (b)(2)).  HEI  must  at  a  mininniim, 
"raise  a  material  issue  concerning  which 
a  meaningful  hearing  might  be  held". 
Pineapple  Growers  Ass'n  of  Hawaii  v. 
FDA  673  F.  2d  1083, 1085  (9th  Cir.  1982). 

HEI  alleges,  without  elaboration  or 
support,  that  the  Task  Group  did  not 
take  into  accoimt  the  review  tu-ticle  by 
Bama  (Ref.  18).  This  statement  is  belied 
by  the  record.  The  Task  Group 
considered  the  1979  Bama  article  cited 
by  HEI,  listed  it  and  all  of  the  available 
relevant  studies  cited  therein  in  the 
bibliography  of  reports  evaluated  by  the 
Task  Groi^)  (Ref.  19).  and  placed  this 
listing  along  with  the  evaluation  forms 
for  these  studies  on  public  display. 
Thus,  HEI's  objection  is  without  merit 
and  is  not  a  basis  for  a  hearing. 

HEI  also  misrepresents  the 
conclusions  of  Bama's  article.  Contrary 
to  what  HEI  implies.  Bama  did  not 
conclude  that  the  irradiation  of  food  is 
imsafe.  In  fact  Bama  carefully  reviewed 
the  technological,  biotechnical,  and 
analytical  inadequacies  that  "*  *  *  may 
lead  to  adverse  effects  *  *  *  which 
could  be  mistaken  as  consequences  of 
radiation  treatment  *  *  *"  and 
concluded  that  "'  *  *  neither  beneficial 
nor  adverse  effects  of  irradiated  food 
consumption  are  consistent 
imambiguous  and  reproducible.  Neither 
of  them  can  be  traced  back  to  a  given 
food  or  group  of  foods  or  level  of 
radiation  dose."  (Ref.  18,  p.  205  and  p. 
286.) 

Furthermore,  contrary  to  HEI's 
allegation,  FDA  did  not  dismiss  any 
adverse  evidence.  The  agency  stated  in 
the  omnibus  rule  that  the  Task  Group 
examined  in  detail  all  studies  that  either 
raised  questions  concerning  the 
possibility  of  adverse  effects  or  that 
appeared  to  support  a  conclusion  that 
the  irradiated  food  studied  is  safe  and 
concluded  that  studies  with  irradiated 
foods  do  not  show  adverse  toxicological 


effects  (51  FR  13378  at  13378).  This 
review  of  available  toxicology  data 
included  an  atteQ4)t  to  identify  any 
consistent  patterns  or  trends  of  adverse 
effects  reported  in  different  studies.  The 
agency  found  no  pattems  or  trends  that 
would  demonstrate  that  a  reported 
adverse  toxicological  effect  was 
attributable  to  irradiation  of  the  food  (51 
FR  13376  at  13384).  HEI  has  not  pointed 
to  specific  evidence  that  FDA  either 
dismissed  without  cause  or 
misinterpreted  in  making  this  finding. 
Thus,  it  has  failed  to  justify  a  hearing. 

2.  Consideration  of  Possible  Adverse 
Effects 

HEI  stated  that 

The  Irradiated  Foods  Task  Group,  which 
reviewed  available  toxicological  data 
concerning  irradiated  foods,  examined  69 
studies  in  detail  (51  FR  13378).  Thirty-two  of 
these  69  studies  indicated  adverse  effects 
firom  irradiated  foods,  yet  the  Task  Group 
concluded  that  the  studies  did  not  show 
adverse  effects.  This  cannot  be  considered 
"scientific"  nor  honest.  Evidence  regarding 
the  Task  Group  report  and  the  problems 
associated  with  it  will  be  presented  at  the 
public  hearing. 

(HEI  Para.  1.5.) 

A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  general 
descriptions  of  positions  and 
contentions  (21  CFR  12.24(b)(2)).  HEI 
must  at  a  minimum,  "raise  a  material 
issue  concerning  which  a  meaningful 
hearing  might  be  held."  Pineapple 
Growers  Ass'n  of  Hawaii  v.  FDA,  supra. 

The  Task  Group  examined  in  detail 
those  studies,  referred  to  above,  that 
appeared  on  their  face  to  show  adverse 
effects.  The  Task  Group  foimd  that 
because  of  problems  associated  with 
diet  or  inadequate  experimental  design, 
any  adverse  toxicological  effects 
reported  in  these  studies  could  not  be 
attributed  to  irradiaticm  of  the  food  (Ref. 
6).  In  the  omnibus  rule,  FDA  noted  that 
it  relied  on  the  findings  of  the  Task 
Group  in  concluding  that  foods 
irradiated  under  the  conditions  of  the 
regulation  are  safe  (51  FR  13376  at 
13378).  HEI  has  not  submitted  any 
specific  information  from  any  of  the 
studies  to  challenge  the  Task  Group's 
analysis  nor  cited  any  evidence  that 
calls  into  question  the  safety  of  foods 
irradiated  under  the  conditions  of  the 
regulation. 

A  promise  to  present  evidence 
regarding  alleged  problems  associated 
with  studies  reviewed  by  the  Task 
Group  does  not  provide  a  sufficient 
basis  on  which  to  grant  a  hearing.  A 
person  requesting  a  hearing  must 
support  its  allegations  with  an  adequate 
proffer  of  evidence.  General  Motors 
Corp.  V.  FERC,  656  F.2d  791,  798  n.20 


(D.C.  Cir.  1981).  HEI  has  failed  to  make 
such  a  proffer  on  this  issue  and  thus  has 
failed  to  demonstrate  that  a  hearing  is 
appropriate  on  whether  the  Task  Group 
conclusions  are  correct 

D.  Polyploidy 

In  the  omnibus  rule,  the  agency 
responded  to  comments  claiming  that 
polyploidy  (chromosomal  changes)  had 
been  shown  by  workers  at  the  National 
Institute  of  Nutrition  (NIN).  Hyderabad, 
India,  to  be  a  toxic  consequence  in 
animals  and  humans  of  ingestion  of 
irradiated  wheat  (Ref.  20).  The  agency 
cited  a  summary  of  a  report  (51  FR  13376 
at  13385)  by  a  scientific  committee 
(hereafter  called  "the  Indian 
Committee")  that  was  commissioned  by 
the  Indian  Government  to  investigate 
why  studies  done  at  NIN  were 
contradicted  by  studies  conducted  at  the 
Bhaba  Atomic  Research  Centre  (BARC) 
in  Bombay,  which  showed  no  adverse 
effect  The  Indian  Committee  bad 
conducted  an  indepth  review  of  the  data 
fit>m  both  laboratories  and  concluded 
that  there  was  no  evidence  that 
increased  polyploidy  was  associated 
with  ingestion  of  irradiated  wheat  (Ref. 
21).  FDA's  Task  Group  (Ref.  22) 
reviewed  the  studies  performed  at  NIN 
during  the  1970's  and  the  findings  of  the 
Indian  Committee.  Based  on  the  Task 
Group's  review  and  other  available 
evidence,  the  agency  accepted  the 
finding  of  the  Indian  Committee  that  the 
conclusions  reached  by  investigators  at 
NIN  were  not  supported  by  the  raw  data 
(51  FR  13376  at  13385). 

HEI  disagreed  with  FDA's  decision, 
stating: 

A  study  by  Bhaskaram,  et  al,  *  *  *  found 
increased  incidence  of  chromosomal  changes 
(polyploidy)  in  the  blood  of  malnourished 
children  fed  freshjy  irradiated  wheat  and 
subsequent  studies  found  similar  results  in 
test  animals.  Food  irradiation  proponents 
have  charged  that  this  study  was  fraudulent 
and  was  repudiated  by  the  National  Institute 
of  Nutrition  in  India  which  sponsored  the 
study.  Relevant  correspondence  regarding 
this  study  is  attached  as  Exhibit  C,  verifies 
that  the  study  has  not  been  repudiated  by  the 
National  Institute  of  Nutrition,  and  indicates 
other  studies  conducted  that  relate  to  this 
issue.  The  FDA  claims  that  some  unnamed 
"committee  of  Indian  scientists"  has  refuted 
this  study,  Imt  their  refutation  does  not 
appear  in  the  refereed  scientific  literature  or 
in  the  iouraal  in  which  the  original  study 
appeared  (51  FR  13385).  The  evidence 
identified  in  Exhibit  C  and  further  evidence 
supporting  the  concems  raised  by  the 
Bhaskaram  study  would  be  presented  at  the 
public  hearing.  In  addition,  ttie  National 
Institute  of  Nutrition  replicated  the  freshly 
irradiated  wheat  studies  in  monkeys  and 
found  increased  incidence  of  polyploid  cells. 
VIJAYALAXMI,  'Cytogenetic  Studies  in 
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Monkeys  Fed  Irradiated  Wheat"  Toxicology 
9: 1978: 181-184.  The  fact  that  this  study  was 
perfonned  and  confirmed  the  previous 
findings  of  Bhaskaram  was  not  mentioned  in 
the  FDA  final  rule.  The  above  evidence  and 
additional  evidence  will  be  presented  at 
pubhc  hearings. 

(HEI  Para.  1.18.) 

HEI's  exhibit  C  contains  a  copy  of  the 
Bhaskaram  study  with  mahiourished 
children  (Ref.  20);  a  copy  of  a  November 
14. 1984,  memorandum  from  Martin 
Welt.  Ph.D.,  to  the  Executive  Director  of 
HEI  and  other  members  of  a  panel 
discussion  on  "Alternate  Uses — Focus 
on  Food  Irradiation,"  stating  that  the 
study  may  have  been  fraudulent,  that 
authorities  at  NIN  had  repudiated  the 
study,  and  that  an  Expert  Committee 
appointed  by  the  International  Food 
Irradiation  Project  fotmd  that  the  study 
was  without  merit;  a  February  20, 1985, 
letter  from  Dr.  P.S.  Ehas  of  the 
International  Project  in  the  Field  of  Food 
Irradiation,  statiiig  that  the  Joint  FAO/ 
IAEA/WHO  Expert  Committee  on  Food 
Irradiation  (lECFI)  considered  the 
Bhaskaram  study  when  it  gave  full 
toxicological  clearance  to  irradiation  of 
food  up  to  10  kGy  (1  Mrad);  an  April  2. 
1985.  letter  from  Dr.  B.S.  Narasinga  Rao, 
Director,  NIN,  explauiing  why  the  NIN 
studies  on  irradiated  wheat  were 
conducted;  and  a  January  18, 1986,  letter 
from  Dr.  S.G.  Srikantia,  former  Director 
of  NIN,  stating  that  NIN  had  not 
repudiated  the  Bhaskaram  study  and 
listing  published  studies  designed  to 
determine  whether  irradiated  foods 
cause  polyploidy  or  dominant  lethal 
mutations. 

Because  HE!  stated  that  it  would 
present  further  evidence  supporting  the 
concerns  raised  by  the  Bhaskaram  study 
at  a  hearing,  on  February  2, 1987,  FDA 
requested  that  HEI  set  forth  in  detail 
that  further  evidence.  On  March  6, 1987. 
HEI  responded  by  largely  reiterating  its 
objection: 

FDA  relied  upon  an  unpublished,  unnamed 
"committee  of  Indian  scientists"  who 
challenged  a  study  published  in  a  refereed 
scientific  journal  by  Bhaskaram,  et  al.,  finding 
polyploidy  in  the  blood  of  malnourished 
children  fed  wheat  freshly  irradiated  at  doses 
legalized  by  FDA. 

Food  irradiation  promoters  suggested  that 
the  study  was  fraudulent  during  a  November 
8, 1984  panel  on  food  irradiation  at  the 
American  Nuclear  Society/European  Nuclear 
Society  joint  meeting  held  in  Washington, 
DC.  A  panel  member  even  claimed  that  the 
study  was  repudiated  by  the  director  of  the 
Institute  conducting  the  study.  We  wrote  to 
the  Institute,  and  they  responded  that  they 
stand  behind  their  study.  In  fact,  similar 
problems  with  freshly  irradiated  wheafhave 
been  demonstrated  in  the  blood  of  both 
monkeys  and  mice. 


(HEI's  emphasis]  HEI  further  stated 
that 

*  *  •  FDA  cites  the  "committee"  report  as 
having  been  "presented  to  the  Joint  Expert 
Committee  In  1976,"  although  agency 
personnel  later  had  to  retract  their  daim. 

The  so-called  committee  of  Indian 
scientists  turned  out  to  be  two  researchers 
who  submitted  a  "confidential"  report  to  the 
Ministry  of  Health  and  Family  Planning  in 
India.  The  report  was  requested  because 
research  undertaken  by  the  Bhaba  Atomic 
Research  Centre  (BARC)  reported  different 
results  than  those  found  by  NIN.  BARC  was 
seeking  approvals  to  irradiate  food.  The  two 
person  committee  submitted  a  confidential, 
unpubhshed  report  critical  of  NIN  in  1976, 
and  NIN  responded  with  a  confidential  report 
to  the  Indian  Government  verifying  the 
validity  of  their  work  and  refuting  in  detail 
the  claims  and  conclusions  of  the  critical 
report.  They  also  included  independent 
evaluations  of  their  data  by  two  of  the 
country's  [India's]  foremost  cytogeneticists. 
Additional  correspondence  regarding  this 
issue  is  attached. 

(HEI  March  6, 1987,  response,  p.  8  (Ref. 
2)0 

HEI  also  stated  that  it  felt  that  studies 
on  dominant  lethal  mutations  that  were 
cited  in  Dr.  Srikantia's  letter  submitted 
in  support  of  its  original  objection 
should  be  addressed;  cited  a  study  by 
Hickman,  et  al..  "Rat  Feeding  Studies 
on  Wheat  Treated  with  Gamma- 
Radiation  I.  Reproduction"  (Ref.  23)  as  a 
disturbing  finding  that  suggests  the  need 
for  further  research  in  these  areas;  and 
cited  a  passage  from  Conning, 
"Evaluation  of  the  Irradiation  of  Animal 
Feedstuffs"  (Ref.  24)  which  refers  to  a 
study  on  the  e^ect  of  an  irradiated  diet 
on  lymphocyte  number. 

The  "additional  correspondence" 
attached  to  the  March  6th  submission 
consisted  of  a  letter  from  the  Coalition 
to  Stop  Food  Irradiation  (CSFI)  to  Food 
Chemical  News,  a  trade  newspaper, 
explaining  CSFI's  imderstanding  of  the 
history  of  the  Indian  Committee  report, 
with  enclosures.  The  enclosures 
consisted  of  a  letter  from  FDA  to  CSFI 
providing  documentation  on  how  FDA 
received  the  summary  report  of  the 
Indian  Committee  and  correspondence 
between  Dr.  S.G.  Srikantia,  former 
Director  of  NIN,  and  Professor  J. 
Schubert  of  Michigan  State  University, 
concerning  whether  the  NIN  study  was 
describe<i  as  fraudulent  by  members  of 
the  November  8, 1984.  panel 

The  objection,  and  the  attached 
correspondence,  appear  to  address 
several  subjects,  many  of  which  are  not 
related  to  the  finding  of  polyploidy.  The 
agency  will  address  the  polyploidy 
question  first,  then  deal  with  all  other 
studies  not  related  to  polyploidy  but 
cited  in  this  objection. 


1.  Allegations  That  NIN  Study  Is 
Fraudulent 

First,  HEI  challenges  allegations  that 
the  Bhaskeu-am  study  was  fraudulent 
However,  such  allegations  are  not  an 
issue  in  this  rulemaking.  FDA  did  not 
base  its  conclusion  on  a  finding  that  the 
data  were  fraudulent.  FDA  concluded  in 
the  fined  rule  that  the  available  data 
from  NIN  did  not  provide  an  appropriate 
basis  on  which  to  conclude  that 
increased  polyploidy  was  caused  by 
ingesting  irradiated  wheat  Thus,  a 
hearing  need  not  be  granted  on  whether 
these  studies  are  fraudulent. 

2.  Whether  NIN  Has  Refuted  the 
Conclusions  of  the  Indian  Committee 
and  the  Significance  of  That  Fact 

Second,  HEI  argued  that  certain 
individuals  do  not  accept  the 
conclusions  of  the  Indian  Committee 
appointed  by  the  Indian  Ministry  of 
Health  and  Family  Planning  to  resolve 
the  question  of  whether  polyploidy  is 
caused  by  eating  freshly  irradiated 
wheat.  HEI  stated  that  NIN  responded 
to  the  Indian  Government  in  a  document 
that  verifies  the  validity  of  the  NIN 
studies  and  that  refutes  the  Indian 
Committee  report  in  detail.  However, 
neither  HEI  nor  anyone  else  has 
submitted  this  document  to  FDA.  HEI 
thus  implies  that  data  or  analyses  not 
seen  by  FDA  could  resolve  this  issue  in 
its  favor. 

The  person  seeking  a  hearing  must 
meet  a  threshold  burden  of  tendering 
evidence  that  suggests  the  need  for  a 
hearing.  Costle  v.  Pacific  Legal 
Foundation,  supra,  445  U.S.  at  214.  To 
justify  a  hearing,  HEI  would  have  had  to 
submit  the  NIN  response  or  some  other 
evidence  that  challenges  the  findings 
and  conclusions  of  the  Indian 
Committee  and  that  would  cause  the 
agency  to  change  its  conclusion.*  HEI 


has  not  submitted  any  such  evidence. 
Thus,  HEI  has  not  provided  a  basis  for  a 
hearing. 

3.  Citation  of  Indian  Committee  Report 

HEI's  third  point  is  that  FDA  made  an 
error  in  the  way  in  which  it  cited  the 
Indian  Committee  report'  FDA  agrees 


'  FDA  received  a  letter,  dated  Septemlier  26, 1966, 
from  Dr.  Srikantia,  Director  of  NIN  when  the 
Bhaskaram  study  was  conducted,  stating  that  the 
Indian  Conunittee  report  was  a  confidential 
document  submitted  to  the  Government  of  India  at 
the  Government's  request.  He  said  that  he  had 
submitted  a  reply  to  the  Government,  and  that  two 
well-known  cytogeneticists  had  examined  NUsTs 
data  in  depth  and  had  agreed  with  NIN's  findings. 
FDA  wrote  to  Dr.  Srikantia  on  October  27, 1966,  and 
November  24, 1966,  stating  that  FDA  was  not  aware 
of  his  rebuttal  and  invited  him  to  submit  any 
information  to  FDA  that  would  be  relevant  to  the 
issue  raised  by  objections.  Dr.  Srikantia  replied  on 
December  16, 1986.  but  did  not  submit  a  copy  of  his 
rebuttal  to  the  Indian  Committee  or  of  any  other 
report.  Instead,  he  simply  stated  that  he  disagreed 
with  the  report  of  the  Indian  Committee:  that  many 
«vould  agree  that  the  polyploidy  studies  were  of 
good  design:  that  two  well-known  cytogeneticists  in 
India  independently  reviewed  NIN's  work  on 
polyploidy  in  children,  monkeys,  and  rats  and  have 
sigteed  with  its  conclusions;  and  that  NIN's 
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otwervation  that  polyploidy  in  children  quickly 
disappeared  after  cessation  of  feeding  with  freshly 
irradiated  wheat  was  not  at  variance  with 
biological  possibilities.  He  also  reiterated  NIN's 
position  that  wheat  subjected  to  irradiation  must  be 
stored  for  3  months  to  bie  safe  for  consumptioo.  He 
stated  that  just  because  wheat  is  likely  to  be  stored 
for  even  longer  periods  does  not  negate  NIN's 
findings  on  freshly  irraiUated  wheat. 

*  Because  of  the  controversy  over  the  mutually 
contradictory  findinss  at  two  Government 
laboratories,  the  tauUaa  Ministry  of  Health  and 
Family  Planning  appointed  a  committee  of  two 
University  scientists  (Indian  Committee)  lo  identify 
the  cause  of  the  discrepancy  between  the  data  firom 
these  two  groups.  The  Indian  Committee  (Ref.  21) 
critically  examined  the  data  from  both  laboratories 
and  concluded  thai  an  important  reason  for  the 
conclusion  regarding  increased  polyploidy  was  the 
abnormally  low  frequency  of  polyploidy  (OX) 
percent]  in  the  cells  of  children  not  eating  irradiated 
wheat  (Ref.  20).  The  Indian  Committee  also  stated 
that  celts  from  the  mafaiounshed  children  at  the 
beginning  of  the  study  exhibited  a  fuxzy  appearance 
and  could  not  be  counted  properly.  They  concluded 
that  the  frequency  of  1.8  percent  polyploid  cells 
found  in  children  eating  freshly  irradiated  wheat 
was  well  within  tte  normal  range  of  healthy  human 
beings. 

The  Indian  Committee  also  examined  studies  by 
Vijayalaxmi  reporting  polyploidy  io  rats  and  mice 
fed  freshly  irradiated  wheat.  They  evaluated  the 
techniques  used  by  NIN  workers  to  determine  the 
fraction  of  polyploid  cells  and  fotmd  that  the 
method  used  yielded  highly  variable  and 
unreproducible  results.  They  concluded  that  the 
differences  between  VijayalaxmJ's  Rndings  and 
those  of  researchers  at  BARC  "mainly  lie  in  the 
faulty  and  biased  selection  of  the  sample"  and  that 
"the  results  from  animals  fed  freshly  irradiated 
wheat  are  compatible  with  those  from  animals  fed 
unirradiated  wheat."  The  Indian  Committee  did  not 
consider  the  monkey  study,  which  was  published 
after  the  Indian  Committee  report;  however,  there  is 
no  evidence  that  the  Vijayalaxmi  study  in  monkeys 
was  designed  to  overcome  the  serious  problems  of 
faulty  and  biased  selection  of  the  sample  noted  by 
the  Indian  Conunittee  in  the  two  earlier  studies  by 
the  same  author. 

The  1976  meeting  of  the  Joint  FAO/IAL.\/WHO 
Expert  Committee  on  Food  Irradiation  (JECFI)  in 
Geneva.  Switzerland  considered  the  q»»«Mon  of 
polypliudy  JECFI  noted  the  contradictory  results  of 
diSerenI  investigators  (Ref.  28).  They  also  noted 
that  thp  significance  of  observations  of  polyploidy 
are  unclear  because  the  range  of  the  observations  of 
the  incidence  of  polyploidy  varies  considerably 
between  normal  groups  of  the  same  species  of 
animal  and  that  the  toxicological  implications  of  an 
iocreoRed  incidence  of  polyploidy  are  not 
understood.  However,  tfiey  concluded  that 
resohitioo  of  the  contradictory  conclosions  was  not 
necessary  because  the  studies  on  freshly  irradiated 
wheal  were  not  relevant  to  actual  practice 
considering  that  wheat  is  usually  stored  longer  than 
12  weeks:  and  no  increase  in  polyptoidy  was 
reported  by  any  investigator,  including  those  at 
NIN.  for  wheat  stored  12  weeks  after  irradiation. 
They  reconunended  unconditional  acceptance  of 
wheat  and  ground  wheat  products  irradiated  for  the 
purpose  of  disinfestatioo  to  a  maximum  dose  of  1 
kGy  (100  krad]  and  did  not  recommend  an  explicit 
storage  requirement.  Dr.  Srikantia.  the  Director  of 
NIN.  was  a  member  of  the  )ECFI  that  made  this 
recommendatioB. 


that  it  incorrectly  cited  this  report  as  a 
"Report  Submitted  to  the  Joint  FAO/ 
IAEA/WHO  Expert  Committee  on  the 
Wholesomeness  of  Irradiated  Food, 
1976"  (51  FR 13376  at  13398).  HEI  is 
correct  that  the  committee  report  was 
commissioned  by  the  Ministry  of  Health 
and  Family  Planning  in  India  to 
determine  why  results  from  the  BARC 
differed  from  those  reported  by  NIN. 
However,  FDA's  error  in  dting  this 
report  did  not  affect  the  availability  of 
this  information.  The  agency  placed  a 
copy  of  the  report  summary  on  public 
file  with  the  other  references.  The 
incorrect  citation  also  did  not  change 
the  report's  conclusions,  the  validity  of 
its  conclusions,  or  the  validity  of  the 
agency's  conclusions  based  on  that 
report.  Therefore,  because  the  agency's 
miscitation  of  the  report  did  not  affect 
the  proceeding  in  any  material  way,  and 
because  HEI  has  not  alleged  that  it  did, 
the  miscitation  does  not  provide  a  basis 
for  granting  a  hearing  (21  CFR 
12.24(b)(4)). 

4.  The  Monkey  Study 

Fourth,  HEI  states  that  Vijayalaxmi,  at 
NIN,  rephcated  the  fivshly  irradiated 
wheat  studies  in  monkeys  and  found 
increased  incidence  of  polyploid  cells 
(Ref.  25),  thus  confirming  the  previous 
findings  of  Bhaskaram. 

A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  general 
descriptions  of  positions  and 
contentions  (21  CFR  12.24{bK2)).  HEI 
must  at  a  minimum,  "raise  a  material 
issue  concerning  which  a  meaningful 
hearing  might  be  held."  Pineapple 
Growers  Ass'n  of  Hawaii  v.  FDA,  supra. 
Although  FDA  did  not  exphcitly  cite  the 
monkey  study  in  the  omnibus  rule,  the 
administrative  record  shows  that  this 
study  was  among  the  NIN  studies  that 
the  Task  Group  and  FDA  considered. 
The  agency  based  its  conclusion  on  the 
findings  of  the  Task  Group  and  on  the 
other  information  in  the  administrative 
record  (51  FR  13376  at  13378).  The  Task 
Group  concluded  (Ref.  22)  that  none  of 
the  studies  on  polyploidy  done  at  NIN, 
including  those  reported  both  by 
Bhaskaram  (Ref.  20)  and  Vijayalaxmi 
(Ref.  25,  26,  and  27).  was  reliable. 

A  person  seeking  a  hearing  must  meet 
a  threshold  burden  of  tendering 
evidence  that  suggests  the  need  for  a 
hearing.  Costle  v.  Pacific  Legal 
Foundation,  supra,  445  U.S.  at  214.  To 
justify  a  hearing,  HEI  would  have  had  to 
submit  some  evidence  that  challenges 
the  conclusion  that  all  the  NIN  stupes 
were  not  reliable.  For  example,  this 
standard  could  have  been  met  if  HEI 
had  provided  evidence  that  the  monkey 
study  was  designed  to  correct  the 


problems  with  the  earlier  NIN  studies 
that  were  noted  by  the  Indian 
Committee  and  by  the  agency  (Ref.  22) 
or  had  provided  evidence  that  the 
design  of  the  NIN  studies  was  not 
flawed.  HEI,  however,  has  failed  to 
proffer  any  such  evidence  and  thus  has 
not  provided  any  basis  to  justify  a 
hearing  on  this  objection. 

5.  Letter  From  Dr.  Srikantia 

Dr.  Srikantia's  January  18, 1986,  letter 
to  HEI  stated  that  NIN  had  not 
repudiated  the  Bhaskaram  study. 

FDA  did  not  state  that  NIN  had 
repudiated  the  study,  nor  did  it  base  its 
conclusion  on  a  finding  that  the  data 
were  repudiated  by  NIN.  Such  an 
allegation  is  not  an  issue  in  this 
rulemaking.  FDA  concluded  in  the  final 
rule  that  the  available  daU  from  NIN 
did  not  provide  an  appropriate  basis  on 
which  to  conclude  that  increased 
polyploidy  was  caused  by  ingesting 
irradiated  wheat 

Dr.  Srikantia's  letter  referred  to 
reports  on  studies  designed  to  detect 
polyploidy,  including  three  reports  other 
than  those  performed  at  NIN  (Ref.  29,  30, 
and  31).  Two  of  the  cited  reports  (Refs. 
29  and  30)  did  not  find  increased 
polyploidy  in  the  cells  of  animals  fed 
irradiated  food  or  freshly  irradiated 
diets.  One  of  these  two  reported  the 
results  of  six  in  vivo  genetic  toxicity 
tests  using  three  different  irradiated 
foods:  fish,  dates,  and  chicken  (Ref.  29). 
The  tests  were  as  follows:  sex-linked 
recessive  lethal  mutations  in  Drosophila 
(dried  dates  only);  cliromosome 
aberrations  in  bone  marrow  of  Chinese 
hamsters:  micronucleus  test  in  rats, 
mice,  and  Chinese  hamsters: 
sisterchromatid  exchange  to  bone 
marrow  of  mice  and  Chinese  hamsters, 
as  well  as  in  spermatogonia  of  mice;  and 
DNA  metabolism  in  spleen  cells  of 
Chinese  hamsters.  The  authors 
concluded  that  none  of  the  tests 
provided  any  evidence  of  genetic 
toxicity.  The  agency  had  reviewed 
preliminary  reports  of  some  of  these 
tests  and  referenced  them  in  the 
omnibus  rule  (51  FR  13376  at  13397)  and 
in  the  administrative  file  (81N-00O4). 
The  second  study  (Ref.  30)  did  not  find 
an  increase  in  frequency  of  polyploid 
cells  in  the  bone  marrow  of  rats  fed 
irradiated  wheat.  The  agency  had 
reviewed  this  study  and  listed  it  in  the 
administrative  file. 

In  the  third  report  cited,  Renner  (Ref. 
31)  concluded  that  "(f)eeding  a  standard 
diet  freshly  irradiated  witfi  high  doses 
(>3  Mrads)  has  a  transitory  effect  in  the 
bone  marrow  of  Chinese  hamsters  as 
evidenced  by  an  increased  incidence  of 
polyploid  cells"  but  that  "there  is  no 
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evidence  for  any  mutagenic  effect  being 
produced  as  a  result  of  feeding  an 
irradiated  diet."  He  noted  that  the 
irradiation  dose  required  for  insect 
disinfestation  is  less  than  100  kilorads, 
and  no  effects  on  polyploidy  incidence 
were  seen  at  doses  below  2,000  kilorads 
(2  Mrad).  Thus,  this  study  does  not 
provide  evidence  that  polyploidy  occurs 
in  animals  fed  food  irradiated  under 
conditions  of  the  regulation.  HE!  has  not 
explained  why  this  study  supports  its 
contention  or  cited  any  study  other  than 
those  conducted  at  NIN  that  has 
reported  an  association  between  eating 
food  freshly  irradiated  at  a  dose 
permitted  under  the  regulation  and 
polyploidy.  Thus,  HEI  has  failed  to 
provide  a  basis  for  a  hearing. 

Dr.  Srikantia's  letter  also  cited  seven 
studies  on  dominant  lethal  mutations, 
two  of  which  reported  an  effect  and  five 
of  which  reported  no  effect.  FDA 
discussed  the  two  studies  on  dominant 
lethal  mutations  that  reported  an  effect 
in  the  omnibus  rule  (51  PR  13376  at  13385 
and  13387}  and  concluded  that  one 
study,  conducted  at  NIN,  was  unreliable, 
and  that  the  observations  in  the  other 
study  were  not  evidence  of  dominant 
lethal  mutation  and  could  not  be 
reproduced  in  three  comparable  studies. 
(See  also  the  section  on  "Dominant 
Lethal  Tests.")  Neither  HEI  nor  Dr. 
Srikantia  has  proffered  any  evidence  or 
explanation  that  challenges  or  calls  into 
question  the  agency's  analysis  of  these 
studies.  Nor  has  HEI  provided  any 
explanation  of  why  it  considers  studies 
on  dominant  lethal  mutations  to  be 
relevant  to  polyploidy.  Therefore,  HEI 
has  not  provided  a  basis  for  a  hearing 
on  this  question. 

6.  Hickman  Study 

In  its  March  6, 1987,  letter  HEI  stated 
that  a  study  by  Hickman  et  al.  (Ref.  23]: 

*  *  *  concluded  that  wheat  irradiated  at 
least  2  to  5  weeks  before  feeding  showed  no 
adverse  reproductive  effects.  Yet  the  study 
tables  reveal  that  twice  as  many  8tillbirth[s] 
occurred  in  those  fed  wheat  irradiated  at  200 
krad  compared  to  the  control.  Four  litters  in 
the  200  krad  irradiated  wheat  group  were 
stillborn,  compared  to  one  in  the  control 
group.  Such  disturbing  Tindings  suggest  the 
need  for  further  research  in  these  areas. 

(HEI  March  6, 1987,  response,  p.  9  (Ref. 

2).) 

The  Hickman  study  investigated 
whether  reproductive  effects  are  caused 
by  feeding  wheat  treated  with  gamma 
radiation  to  rats  and  does  not  discuss 
polyploidy.  The  authors  of  the  study 
concluded  that  this  study  showed  no 
adverse  effects.  The  number  of 
stillbirths  in  the  high  dose  group,  though 
higher  than  the  concurrent  controls,  was 
still  within  the  normal  range  for  this  rat 


colony.  Moreover,  the  number  of 
stillbirths  in  the  group  fed  wheat 
irradiated  at  a  dose  permitted  by  the 
omnibus  rule  was  less  than  that  of  the 
concurrent  controls.  The  agency  agreed 
that  the  authors'  conclusions  were  valid 
and  referenced  this  study  in  the  omnibus 
rule  (51  PR  13376  at  13366).  HEI  has  not 
provided  any  basis  on  which  to 
challenge  the  conclusions  of  the  authors 
and  of  FDA.  Nor  has  HEI  proffered  any 
evidence  to  relate  this  study  to 
polyploidy.  Instead,  HEI  has  merely 
suggested  that  such  findings  indicate  a 
ved  for  further  research  in  these  areas. 
A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  contentions 
(21  CFR  12.24(b)(2)).  Thus,  HEI's 
reference  to  the  Hickman  study  does  not 
provide  a  basis  for  a  hearing. 

7.  Conning  Review 

Finally,  in  its  March  6, 1987  letter,  HEI 
stated  that: 

Conning,  D.M.,  "Evaluation  of  the 
Irradiation  of  Animal  Feedstuffs,"  in  P.S. 
Elias  and  A.).  Cohen,  ed's,  RECENT 
ADVANCES  IN  FOOD  IRRADIATION,  247  at 
263  (1983)  cites  a  study  by  Ehrenber.  [sic]  L. 
et  al  which  found  a  15  to  20  percent  reduction 
in  the  lymphocyte  count  in  male  Sprague- 
Dawley  rats,  whether  fed  within  96  hours  of 
irradiation  or  after  storage  for  up  to  1  year. 
Lymphocytopenia  was  produced  by  all  diets 
irradiated  at  or  above  6  kCy.  Conning  notes 
at  page  268:  'The  agents  responsible  for  the 
lymphocytopenia  induced  by  irradiated 
laboratory  diets  have  not  been  identified  or 
their  mechanism  of  action  satisfactorily 
explained.  There  appears  to  be  no  published 
work  that  contradicts  these  findings,  the 
various  studies  by  Huismans  being 
inadequate  in  a  number  of  respects.  A 
possible  effect  on  the  immune  system  has  still 
not  been  ruled  out  and  further  carefully- 
controlled  experiments  in  this  area  using 
adult  animals  are  warranted,  particularly  in 
the  light  of  the  Russian  study  which  indicated 
that  long-term  feeding  of  an  irradiated  diet 
produces  kidney  damage  possibly  by  an 
immunological  mechanism." 

(March  6, 1987,  response,  p.  9  (Ref.  2).) 
In  his  review.  Conning  (Ref.  24)  cited 
two  studies  by  Ehrenberg  and 
colleagues  (Ref.  32  and  33).  One  of  these 
studies  (Ref.  32]  reported  that 
lymphocytopenia  was  produced  by 
feeding  diets  irradiated  at  or  above  6 
kGy,  but  not  at  2  kGy.  The  other  study 
(Ref.  33)  reported  a  15  to  20  percent 
reduction  in  lymphocyte  counts  in  rats 
fed  diets  irradiated  at  30  to  90  kGy.  As 
Conning  stated.  "  *  *  *  the  effect  was 
at  the  limit  of  detection,  a  60  kGy 
irradiated  diet  resulting  in  only  a  7% 
reduction  in  the  lymphocyte  niunber" 
(Ref.  24). 

HEI  has  not  provided  any  reason  for 
considering  these  studies  relevant  to  its 
objection  that  irradiated  food  causes 
polyploidy.  Further,  the  effects  reported 


in  these  studies  are  not  relevant  to  the 
uses  of  irradiation  permitted  under  the 
conditions  of  the  regulation,  which  limits 
irradiation  of  foods  other  than  minor 
ingredients  to  a  dose  not  exceeding  1 
kGy.  HEI  has  not  provided  any  basis  for 
finding  that  studies  with  food  irradiated 
at  such  exaggerated  doses  have  any 
relevance  to  the  safety  of  food 
irradiated  under  the  conditions  set  forth 
in  21  CFR  179.26.  Thus,  this  aspect  of 
HEI's  objection  does  not  provide  a  basis 
for  a  hearing. 

Moreover,  FDA's  Task  Group 
considered  these  studies  and 
determined  that  they  suffered  from  such 
serious  methodological  deficiencies  that 
no  valid  conclusions  could  be  drawn  on 
the  basis  of  the  data  from  them  (Ref.  19). 
HEI  has  not  contested  this 
determination.  Nor  did  other  feeding 
studies  reviewed  by  the  agency  show  a 
similar  effect. 

The  long-term  rat  feeding  study  done 
in  the  Soviet  Union  and  referred  to  by 
Conning  is  also  unrelated  to  polyploidy. 
The  authors  of  the  study  reported 
damage  to  kidneys  and  testes  in  rats  fed 
irradiated  feed,  "rhe  agency  addressed 
this  study  in  a  response  to  a  comment 
on  the  omnibus  rule  (51  FR  13376  at 
13386)  and  concluded  that  because  of 
the  lack  of  data  in  available  reports  on 
this  study,  in  contrast  to  the 
considerable  amount  of  data  that  FDA 
had  from  other  studies  that  showed  no 
effects,  the  results  described  in  these 
Soviet  Union  reports  did  not  raise 
substantial  questions  about  the  safety  of 
food  irradiated  under  the  conditions  of 
this  regulation  (51  FR  at  13376  at  13386). 
(This  study  is  discussed  elsewhere  in 
the  document.  See  section  II.  E.  "Studies 
Reporting  Effects  on  Kidney  and 
Testes.")  HEI  has  not  provided  any 
basis,  nor  cited  any  evidence,  that 
would  call  the  agency's  conclusion  into 
question.  Thus,  it  has  failed  to  justify  a 
hearing  on  this  aspect  of  the  objection. 

In  sum,  HEI's  reference  to  Conning 
and  the  studies  that  Conning  cites  in  his 
review  article  does  not  justify  a  hearing 
on  polyploidy  because  HEI  has  not 
provided  any  basis  for  considering  these 
studies  relevant  to  polyploidy.  In 
addition,  FDA  had  considered  virtually 
all  of  the  studies  cited  by  Conning  and 
found  them  not  to  provide  a  reliable 
basis  on  which  to  make  conclusions 
about  the  safety  of  the  uses  of  food 
irradiation  at  issue  in  this  proceeding.  ■ 
HEI  has  not  challenged  these  findings. 

Thus,  HEI  has  merely  disagreed  with 
the  agency's  conclusion  that  the  studies 
conducted  at  NIN  in  India  do  not 
provide  a  basis  on  which  to  find  that 
adverse  effects  woidd  be  caused  by 
ingestion  of  irradiated  foods  and  has  not 


provided  any  evidence  that  would 
challenge  the  findings  of  the  Indian 
Committee  or  the  analysis  of  the  agency. 
Instead,  HEI  has  submitted  letters  from 
persons  associated  with  the  studies  that 
say  that  they  have  not  retracted  their 
work  and  has  referred  to  other  studies 
imrelated  to  polyploidy.  HEI  has  not 
proffered  any  evidence  to  show  that 
polyploidy  is  a  true  adverse  effect  from 
ingestion  of  irradiated  food  that  should 
be  considered  further  by  the  agency. 
Thus,  HEI's  objection  consists  of  mere 
allegations  and  contentions  and  of 
references  to  data  previously  considered 
by  the  agency  that  do  not  challenge  the 
agency's  conclusion.  Consequently,  the 
objection  does  not  provide  an  adequate 
basis  for  a  hearing. 

8.  FDA's  Consideration  of  Scientific 
Evidence 

In  another  assertion,  related  to  the 
Bhaskaram  study,  HEI  stated  that: 

The  FDA  argues  that  animal  testing  is  not 
always  necessary  to  declare  a  food  additive 
or  process  safe,  where  by  "sound  reasoning" 
it  can  determine  otherwise  (51  FR  13362).  The 
FDA  goes  on  to  dismiss  animal  testing  data 
which  indicates  hazards  from  consuming 
irradiated  food,  which  cannot  be  considered 
the  use  of  "sound  reasoning."  Animal  testing 
was  not  "too  insensitive  to  show  an  effect 
from  irradiation  of  food  at  the  doses 
allowed,"  in  some  studies,  such  as  the  study 
by  Bhaskaram  et  al.  "Effects  of  feeding 
iiradiated  wheat  to  malnourislied  children," 
28  THE  AMERICAN  )OURNAL  OF 
CLINICAL  NUTRITION  130  (Feb.  1975).  This 
study  found  blood  abnormalities  in 
malnourished  children  fed  freshly  irradiated 
wheat  This  is  but  one  example  of  FDA's 
failure  to  protect  public  health  by  acting  on 
evidence  of  harm  from  food  irradiation.  If 
ignoring  scientific  studies  indicating  harm  is 
FDA's  "sound  reasoning,"  then  FDA  is 
incapable  of  "sound  reasoning."  Further 
evidence  regarding  this  issue  will  be 
presented  at  the  public  hearing,  including 
additional  scientific  studies  and  testimony  by 
scientists. 

(HEI  Para.  1.15.) 

The  agency  asked  HEI  on  February  2, 
1987,  to  set  forth  in  detail  the  factual 
information  and  analysis  that  it 
intended  to  present  at  a  hearing. 

On  March  6, 1987,  HEI  stated: 

The  FDA  assumption  that  doses  of  100.000 
rads  will  not  create  any  harmful  effects  in 
food  was  not  based  upon  the  scientific 
animal  feeding  literature  or  other 
documented  research.  It  should  be 
characterized  as  a  hope  or  a  theory,  rather 
than  as  a  fact.  Dr.  Donald  Louria  is  in  the 
process  of  reviewing  the  five  studies 
considered  by  a  1982  FDA  panel  as 
"adequate"  to  support  the  safety  of  irradiated 
foods.  Two  of  the  five  studies  reviewed  thus 
far  suffer  flaws,  according  to  Dr.  Louria.  We 
are  now  asking  other  scientists  to  review 
these  studies,  now  that  they  have  been 
identified. 


(HEI  March  6, 1987.  response,  p.  6  (Ref.  2).} 

A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  general 
descriptions  of  positions  and 
contentions  (21  CFR  12.24(b)(2)).  HEI 
must,  at  a  minimum,  "raise  a  material 
issue  concerning  which  a  meaningful 
hearing  might  be  held."  Pineapple 
Growers  Ass'n  of  Hawaii  v.  FDA,  supra. 

In  this  objection,  HEI  alleges  tiiat  FDA 
has  dismissed  animal  testing  data  that 
indicate  that  there  is  a  hazard  from 
irradiated  foods  and  has  ignored 
scientific  evidence.  To  justify  a  hearing 
on  these  assertions,  HEI  must  point  to 
some  evidence  that  FDA  did  not 
consider  that  would  challenge  the 
conclusions  of  the  agency  or  that  shows 
that  the  agency  has  not  correctly 
analyzed  testing  data.  The  only  specific 
evidence  that  HEI  has  pointed  to  in 
support  of  its  allegations  is  the 
Bhaskaram  study  (Ref.  20).  HEI's 
objection  must  provide  at  least  a 
plausible  basis  on  which  to  find  that 
FDA  is  incorrect  in  finding  that  this 
study  is  unreliable.  As  the  discussion  in 
the  preceding  section  makes  clear, 
however,  HEI  has  failed  to  do  so.  Thus, 
the  objector  has  not  met  its  "threshold 
burden  of  tendering  evidence  suggesting 
the  need  for  a  hearing."  (See  CosUe  v. 
Pacific  Legal  Foundation,  supra.) 

Moreover,  a  hearing  will  not  be 
granted  on  factual  issues  that  are  not 
determinative  with  respect  to  the  action 
requested  (21  FR  12.24(b)(4)).  Even  if  the 
agency  agreed  that  two  of  the  five 
studies  referred  to  by  HEI  in  its  March  6, 
1967,  submission  suffer  flaws,  this  fact 
would  not  change  the  agency's 
conclusion  that  there  is  an  adequate 
margin  of  safety  for  foods  irradiated 
under  the  conditions  of  the  regulation. 
Although  the  agency  found  that  the 
studies  in  question  were  supportive  of 
its  conclusion  on  safety,  those  studies 
were  not  the  primary  basis  for  FDA's 
conclusion  that  foods  irradiated  imder 
the  conditions  of  the  regulation  are  safe. 
FDA's  conclusion  was  based  on  its 
review  of  all  available  evidence, 
including  the  findings,  rationale,  and 
conclusion  of  BFIFC  and  of  the  "Task 
Group  (51  FR  13376  at  13378).  HEI  has 
not  proffered  any  evidence  that  would 
call  this  evidence  into  question.  Thus, 
HEI  has  not  justified  a  hearing. 

HEI  promised  to  present  additional 
scientific  studies  and  testimony  by  Dr. 
Donald  Louria  or  other  scientists  at  a 
hearing  but  did  not  specify  what 
evidence  it  would  present.  A  hearing 
cannot  be  justified  on  the  basis  of  a 
promise  that  some  unidentified  evidence 
will  be  provided  at  the  time  of  that 
hearing.  A  person  seeking  a  hearing 
must  meet  a  threshold  burden  of 


tendering  evidence  that  suggests  the 
need  for  a  hearing.  Coatle  v.  Pacific 
Legal  Foundation,  supra,  445  U.S.  at  214. 
Because  HEI  failed  to  submit  the 
promised  scientific  reviews  and  to 
specify  the  evidence  it  would  present  at 
a  hearing,  FDA  has  no  way  of 
determining  whether  this  evidence 
justifies  a  hearing.  Therefore,  HEI  has 
failed  to  meet  its  threshold  burden. 

E.  Studies  Reporting  Effects  on  Kidney 
and  Testes 

In  the  spring  of  1984,  the  U.S. 
Department  of  Agriculture  (USDA) 
submitted  to  FDA  several  reports  of 
studies  conducted  with  radiation- 
sterilized  chicken  (hereafter  referred  to 
as  "the  Raltech  stiidies")  (49  FR  40623; 
October  17, 1984).  These  studies  were 
conducted  to  test  the  safety  of  chicken 
irradiated  in  the  frozen  state,  in  the 
absence  of  air,  at  sterilizing  doses.  The 
food  tested  and  the  conditions  of 
irradiation  were  totally  different  from 
those  that  FDA  proposed  to  permit 
Nonetheless,  the  agency  received 
several  comments  on  its  omnibus 
proposal  alleging  that  effects  on  the 
kidneys  and  testes,  and  on  the  survival 
of  mice  in  one  of  these  studies,  showed 
that  foods  irradiated  under  the 
conditions  of  the  proposal  had  nut  been 
shown  to  be  safe  (51  FR  13376  at  13386). 
Although  these  studies  were  not  directiy 
relevant  to  the  safety  evaluation  of  the 
irradiated  foods  permitted  by  this  rule. 
FDA  thoroughly  evaluated  them  to 
determine  whether  any  adverse  effects 
had  been  demonstrated  that  would  raise 
new  safety  questions  or  that  would 
challenge  the  basis  of  FDA's  analysis. 
FDA  found  that  no  adverse  effects  had 
been  shown  that  could  be  attributed  to 
irradiation  of  the  food  (50  FR  29658).  The 
adverse  effects  noted  appeared  to  be 
attributable  either  to  chance  occurrence 
or  to  giving  mice  such  a  high  proportion 
of  chicken  meat  in  the  diet.  FDA 
concluded  that  these  studies  provided 
no  information  that  would  cast  doubt  on 
the  safety  of  the  foods  that  could  be 
irradiated  under  either  the  pork  rule  (50 
FR  29658)  or  the  omnibus  rule  (51  FR 
13376  at  13386). 

In  the  omnibus  final  rule,  FDA  also 
responded  to  comments  concerning  a 
study  done  in  the  Soviet  Union  that 
reported  damage  to  kidneys  and  testes 
of  rats  fed  irradiated  lab  chow.  The 
agency  concluded  that  the  data  reported 
in  the  two  available  reports  on  this 
study  are  inadequate  to  conclude  that 
irradiation  of  the  diet  caused  adverse 
effects,  and  that  considering  the  far 
larger  amount  of  data  bom  other  similar 
studies  that  showed  no  effects,  these 
reports  did  not  raise  substantial 
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questiona  about  the  safety  of  food 
irradiated  under  the  conditions  of  this 
regulation  (51  FR 13376  at  13366). 

1.  Objection  to  omnibu*  rule 

HQ  stated: 

The  FDA  stated  that  one  comment  noted 
increased  kidney  damage  in  the  Raltech 
irradiated  chicken  studies  (51  FR  13386).  and 
the  FDA  did  not  address  this  concern  in  item 
no.  33.  (Comment  33  in  the  omnibus  rule.]  In 
item  no.  34,  the  FDA  cited  two  Russian 
reports  that  found  damage  to  kidneys  and 
testes  in  rats  fed  irradiated  feed,  but 
dismissed  these  studies.  Evidence  regarding 
the  studies  which  FDA  chose  to  uphold  and 
evidence  regarding  the  original  studies,  so 
that  the  FDA  conclusions  can  be  evalnated 
properly,  would  be  presented  at  the  public 
hearing.  (HEI  Para.  1.21.) 

Further.  HH  stated  that: 

The  FDA  dtea  a  report  prepared  by  Rahech 
scientists  which  was  reviewed  by  Donald  W. 
Thayer,  Chief  of  the  Food  Safety  Laboratory 
of  the  Eastern  Regional  Research  Center  of 
the  Department  of  Agriculture  in  SUMMARY 
OF  SUPPORTING  DOCUMENTS  FOR 
WHOLESOMENESS  STUDIES  OF 
PRECOOKED  (ENZYME  INACTIVATED) 
CHICKEN  PRODUCTS  IN  VACUUM 
SEALED  CONTAINERS  EXPOSED  TO 
DOSES  OF  IONIZING  RADIATION 
SUFnCIE.NT  TO  ACHIEVE  "COMMERCL\L 
STERIUTY"  (51  FR  13388)1.)  D'-  Thayer 
concluded  that  "two  of  the  studies  namely 
the  dominant  lethal  study  and  the  chronic 
toxicity,  oncogenicity.  muUigeneration 
reproductive  study  with  mice  had  some 
possibly  adverse  findings  which  vinll  require 
careful  consideration  before  the  process  can 
be  declared  safe"  (at  page  9)|.)  The  Agency 
concluded  that  independent  examination  of 
the  lesions  did  not  support  classification  of 
the  lesions  as  carcinogenic,  but  the  FDA  fails 
to  explain  the  increased  deaths  in  the  study 
group  fed  gamma  irradiated  chicken.  Further 
testimony  regarding  this  study  would  be 
offered  at  a  public  hearing.  (HEI  Para.  1.20.) 

FDA  asked  HEI  on  February  2. 1987. 
to  set  forth  in  detail  the  factual 
information  that  it  intended  to  present  at 
a  hearing.  On  March  6, 1987,  the 
objector  responded  by  stating  that: 

Dr.  Donald  Louria,  New  Jersey  College  of 
Medicine,  will  be  asked  to  comment  on  the 
validity  of  the  original  research  study  on 
kidney  damage  and  testes,  and  to  explain 
whether  other  studies  refute  the  studies 
suggesting  damage  or  whether  these  stu^s 
differ  from  those  showing  damage.  (HEI 
March  6. 1987,  response,  p.  11  (Ref.  2).) 

Although  HEI  stated  its  disagreement 
with  FDA's  evaluation  of  the  Raltech 
studies  of  mice  fed  radiation-sterilized 
chicken,  it  has  not  identified  any 
evidence  that  would  call  into  questton 
any  of  the  agency's  conclusions.  HEL  has 
not  identified  any  evidence,  nor  offered 
any  reason.  Auit  would  provide  a  basis 
on  which  lo  find  that  a  stody  on 
radiation-atBiilised  <i»icken  is  relevant 


to  a  rule  that  does  not  permit  either  the 
irradiation  of  food  at  the  levels 
necessary  to  sterilize  chicken  or  the 
irradiation  of  chicken. 

As  discossed  in  the  omnibus  rule,  the 
agency  concluded  that  the  decreased 
survival  in  the  female  mice  was  not 
treatineot-related  because  it  occurred  in 
only  one  sex  group,  and  because  the 
decrease  was  only  marginal  (51  FR 
13376  at  13388).  HEI  has  not  proffered 
any  evidence  to  challenge  this 
conclusion.  Rather,  HEI  simply  asserts 
that  further  testimony  regarding  this 
study  would  be  offered  at  a  hearing.  A 
hearing  cannot  be  justified  on  the  basis 
of  a  promise  that  some  unidentified 
evidence  will  be  provided  at  the  time  of 
that  hearing.  The  person  seeking  a 
hearing  must  meet  a  threshold  burden  of 
tendering  evidence  that  supports  the 
need  for  a  hearing.  Costle  v.  Pacific 
Legal  Foundation,  supra,  445  U.S.  at  214. 
HEI  has  failed  to  meet  that  threshold. 
Therefore,  a  hearing  on  this  objection  is 
denied. 

Moreover,  the  agency  noted  that  mice 
in  all  groups  fed  chicken  meat  (both 
nonirradiated  and  irradiated)  showed 
signs  of  kidney  damage  (51  FR  13376  at 
13386).  The  incidence  of  this  effect  was 
far  higher  in  the  mice  fed  hx)zen 
nonirradiated  chicken  than  in  either  of 
the  groups  fed  irradiated  chicken. 
Therefore,  the  agency  concluded  that 
the  effects  were  the  result  of  the  high 
protein  content  of  the  chicken  diets 
rather  than  of  the  irradiation  of  some 
diets  (51  FR  13376  at  13386).  HEI  has  not 
proffered  any  evidence  to  challenge  this 
conclusion. 

Nor  has  HEI  identified  any  specific, 
reliable  evidence  diat  woidd  challenge 
FDA's  conclusion  that  the  reported 
results  of  the  Soviet  Union  rat  study 
were  not  supported  by  data  and  were 
contradicted  by  other  studies.  As  FDA 
stated  in  the  omnibus  rule  (51  FR  13376 
at  13386),  critical  information  necessary 
to  verify  diat  the  reported  effects  are 
treatment  related  is  not  available.  It  is 
the  objector's  burden  to  come  forward 
with  evidenr«  that  would  show  that  the 
agency's  analysis  is  incorrect.  American 
Cyanamid  Co.  v.  FDA,  supra,  606  F.2d  at 
1314-1315.  HEI  has  not  met  this  burden. 

The  agency  attempted  to  obtain  the 
raw  data  from  the  study  done  in  the 
Soviet  Union  through  several  sounxs 
but  could  not  obtain  such  information. 
The  Counselor,  Foreign  Affairs 
Administration,  Soviet  Ministry  of 
Health  responded  to  FDA's  request  by 
stating  that  "the  indicated  materials  are 
the  intellectaal  property  of  the  atithors 
of  the  experiment  and  cannot  be 
forwarded  to  the  Administraticm's 
scientists"  (Ref.  34). 


As  for  Dr.  Thayer's  statement,  HEI 
stated: 

Dr.  Thayer  concluded  that  "two  of  the 
studies  namely  the  dominant  lethal  study  and 
the  chronic  toxicity,  oncogenicity, 
multigeneration  reproductive  study  with  mice 
had  some  possibly  adverse  findings  which 
will  require  careful  consideration  before  the 
process  can  be  declared  safe." 

This  statement  was  drawn  by  HEI, 
somewhat  out  of  context  from  a  report 
to  FDA  (Ref.  35)  by  USDA  tiiat 
summarized  the  studies  on  radiation- 
sterilized  chicken  diat  it  was  submitting 
to  FDA.  Dr.  Thayer's  complete  statement 
was: 

On  balance  these  studies  supported  the 
conclusion  that  the  irradiation  sterilized 
chicken  products  were  wholesome,  however, 
two  of  the  studies  namely  the  dominant  lethal 
study  and  the  chronic  toxicity,  oncogenicity, 
multigeneration  reproductive  study  with  mice 
had  some  possibly  adverse  findings  which 
will  require  careful  consideration  before  the 
process  can  be  declared  safe.  (Ref  35.  p.  9.) 

Thus,  Dr.  Thayer's  statement  merely 
alerted  FDA  to  review  these  studies 
more  fully. 

As  discussed  above,  the  agency  did 
review  the  Raltech  mouse  study  and 
found  no  effects  on  mice  that  could  be 
attributed  to  the  consumption  of 
irradiated  food.  Furthermore,  in  the 
summary  report.  Dr.  Thayer  went  on  to 
discuss  the  reason  for  highlighting  the 
dominant  lethal  study.  He  stated: 

There  was  no  evidence  that  any  of  the 
diets  induced  dominant  lethal  effects  in  mice 
which  ate  chicken  as  35%  of  the  total  diet; 
however,  again  the  positive  control,  in  this 
case  triethylenemelamlne,  did  not  induce 
lethal  mutations  in  spermatid  and 
spermatozoan  stages  of  spennatogenesis  in 
mice  •  •  *.  (Ret  33,  p.  22.) 

Dr.  Thayer  was  pointing  oat  that  this 
dominant  lethal  study  would  not  be 
considered  a  valid  study  in  determining 
the  safety  of  radiation-sterilized 
chicken.  However,  even  if  this  study 
were  valid,  it  would  not  justify  a  hearing 
because,  as  stated  eariier,  the  Raltech 
studies  on  radiation-sterilized  chicken 
are  not  relevant  to  this  omnibus 
rulemaking. 

Thus,  the  Thayer  report  cited  by  HEI 
does  not  support  HEI's  contention  that 
irradiated  food  is  unsafe.  Because  HEI 
has  not  proffered  any  other  evidence 
that  supports  its  general  contention,  it 
has  failed  to  meet  die  threshold  burden 
of  tendering  evidence  that  suggests  that 
there  is  a  need  for  a  hearing  on  this 
issue  (see  Costle  v.  Pacific  Legal 
Foundation,  supra,  and  (21  CFR 
12.a4(bX2JJ. 

HEI  has  dso  stated  ftat  Dr.  Louria 
will  be  asked  to  comment  on  the  validity 
of  the  "original  research  study."  A 
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hearing  caimot  be  granted  on  a  mere 
statement  that  someone  will  testify 
about  the  validity  of  a  study  without  a 
proffer  as  to  what  that  person  will 
testify  to  that  demonstrates  diat  there  is 
a  genuine  and  substantial  issue  of  fact 
that  provides  a  basis  for  a  hearing.  Thus, 
a  hearing  on  this  objection  is  denied. 

2.  Objection  to  irradiated  pork  nde 

Public  Citizen  Health  Research  Group 
(HRG),  in  its  objection  to  the  irradiated 
pork  rule,  also  argued  that  FDA's 
dismissal  of  increased  testicular  tuimors 
in  the  radiation  sterilized  chicken  study 
was  inappropriate  in  light  of  the  Soviet 
Union  report  on  damage  to  the  testes. 
HRG  did  not  indicate  that  it  intended  to 
present  any  evidence  at  a  hearing, 
however. 

To  justify  a  hearing,  a  challenge  to  an 
agency's  factual  conclusion  must 
present  a  live  controversy.  Community 
Nutrition  Institute  v.  Young,  supra.  773 
F.2d  at  1364.  In  addition,  the  objection 
must  raise  a  material  issue  concerning 
which  a  meaningful  hearing  might  be 
held.  Pineapple  Growers  Ass  'n  v.  FDA, 
supra,  673  F.2d  at  1085.  HRG's  objection 
fails  to  meet  these  requirements. 

HRG's  objection  to  the  irradiated  pork 
rule  appears  to  draw  upon  a  comment 
that  FTDA  received  in  the  omnibus 
rulemaking  concerning  the  rat  study 
conducted  in  the  Soviet  Union.  At  the 
time  of  HRG's  objection,  FDA  had  not 
fully  considered  this  comment. 

Ultimately,  FDA  decided,  as  it 
explained  in  the  final  rule  in  the 
omnibus  proceeding  (51  FR  13376  at 
13386),  that  the  Soviet  reports  lacked 
critical  information  necessary  for  proper 
evaluation  of  the  study.  The  burden  then 
shifted  to  HRG  to  maintain  the  viability 
of  its  objection  by  proffering  some 
information  that  called  into  question  the 
agency's  conclusion  on  this  study. 
However,  HRG  failed  to  submit  an 
objection  to  the  agency's  conclusion. 

As  a  result,  there  is  no  reason  to  hold 
a  hearing  on  this  objection  because 
there  is  no  live  controversy  and  thus  no 
material  issue  on  which  a  hearing  could 
be  held.  In  the  absence  of  some 
explanation  from  HRG  for  why  the 
Soviet  Union  reports  on  the  rat  study  are 
valid  in  spite  of  the  deficiencies  cited  by 
the  agency,  or  for  why  the  agency  was 
wrong  in  finding  that  there  were 
deficiencies,  it  is  imdisputed  that  those 
reports  do  not  provide  an  appropriate 
basis  on  which  to  question  the  safety  of 
pork  irradiated  in  accordance  with  the 
irradiated  pork  regulation.  Therefore, 
the  information  submitted  by  HRG  does 
not  justify  the  factual  determination 
urged,  and  FDA  is  denying  HRG's 
request  for  a  hearing  on  this  issue  under 
21  CFR  12.24(b)(3). 


Moreover,  the  agency  carefully 
considered  the  possibility  of  a 
treatment-related  incidence  of  testicidar 
tiunors  in  the  radiation-sterilized 
chicken  study.  As  discussed  in  the 
irradiated  pork  rule  and  the  omnibus 
rule,  agency  scientists  examined  the 
histology  slides  and  concluded  that  the 
evidence  did  not  support  a  treatment- 
related  induction  of  testicular  tumors  (50 
FR  29658;  51  FR  13376  at  13386).  HRG 
did  not  submit  any  evidence  that  would 
call  the  agency's  evaluation  of  the 
histology  slides  into  question. 

F.  Alleged  Effects  on  Fertility 

As  discussed  above,  FDA  reviewed 
and  evaluated  all  available  animal 
feeding  studies,  including  reproduction 
studies,  and  placed  a  list  of  such  studies 
along  with  the  results  of  its  review  on 
public  file  as  references  in  its  omnibus 
rule  (51  FR  13376  at  13397). 

The  agency  made  clear  in  the  omnibus 
rule  that,  based  on  the  Task  Group's 
examination  of  all  the  data,  FDA 
concluded  that  studies  with  irradiated 
foods  do  not  show  adverse  toxicological 
effects  (51  FR  13376  at  13378;  Ref.  36), 

HEI  stated  tiiat. 

Fertility  effects  of  eating  irradiated  foods 
are  addressed  by  the  FDA  (51  FR  13387  (sic]), 
which  chose  to  ignore  studies  finding  adverse 
impacts.  Critiques  of  the  studies  dismissed  by 
the  FDA  along  with  critiques  of  the  studies 
accepted  by  the  FDA  would  be  presented  at  a 
public  hearing  on  the  issue.  (HEI  Para.  1.22.) 

A  hearing  will  not  be  granted  on  mere 
allegations  [21  CFR  12.24(b)(2)).  In  this 
objection,  HEI  has  not  met  its  "threshold 
burden  of  tendering  evidence  suggesting 
the  need  for  a  hearing."  Costle  v.  Pacific 
Legal  Foundation,  supra,  445  U.S.  198, 
214  (1980).  HEI  alleges  that  the  agency 
ignored  studies  that  found  that 
consumption  of  irradiated  food  had  an 
adverse  impact  on  fertility  but  has  not 
cited  or  identified  a  single  such  study. 
Thus,  HEI's  objection  consists  of  the 
bald  assertion  that  the  agency  ignored 
studies  that  found  an  adverse  impact  on 
fertility.  Without  a  proffer  of  evidence  to 
support  this  assertion,  HEI  has  not 
justified  a  hearing  (21  CFR  12.24(b)(2).) 

G.  Early  Studies  on  Irradiated  Bacon 

As  discussed  in  the  omnibus  rule  (51 
FR  13376  at  13384),  FDA  issued  a 
regulation  in  1963  to  permit  radiation 
sterilization  of  bacon  based  on 
summaries  of  feeding  studies  submitted 
in  a  petition  (28  FR  1456;  February  15. 
1963).  However,  following  evaluation  of 
the  complete  reports  of  these  studies, 
FDA  concluded  that  the  sponsor  had  not 
met  its  burden  for  demonstrating  safety 
(33  FR  12055;  August  24, 1968)  and 
revoked  the  bacon  regulation  (33  FR 
15416;  October  17, 1968). 


Objections  to  the  irradiated  pork  rule 
stated  that  FDA  should  not  have  issued 
the  irradiated  pork  regulation  because  of 
these  studies  on  irradiated  bacon.  Some 
objections  noted  that  these  earlier 
studies  caused  FDA  to  revoke  its 
regulation  on  irradiated  bacon.  Two  of 
these  objections  requested  a  hearing.  In 
the  most  complete  discussion  of  this 
issue,  HRG  stated  that: 

In  1963,  in  response  to  a  petition  from  the 
Army,  the  FDA  approved  the  irradiation  for 
canned  bacon.  However,  in  1968,  the  FDA 
rescinded  this  approval  after  it  reviewed  the 
studies  upon  which  this  approval  was  based 
and  found  that  they  raised  doubts  about  the 
safety  of  irradiated  bacon  *  *  *.  So  far  as  we 
know,  this  conclusion  has  never  been 
reversed.  However,  t>efore  FDA  can  state 
that  irradiated  bacon,  or  other  pork  products, 
are  safe,  the  conclusions  from  1968  must  be 
addressed.  (Objection  No.  27  by  HRG,  p.  2 
(Ref.  37).) 

HRG's  objection  to  the  irradiated  pork 
rule  appears  to  draw  upon  a  comment 
that  FDA  received  in  the' omnibus 
rulemaking  concerning  the  revocation  of 
the  bacon  regulation.  At  the  time  of 
HRG's  objection,  FDA  had  not  fully 
considered  this  comment.  As  it 
explained  in  the  final  nde  in  the 
omnibus  proceeding  (51  FR  13376  at 
13384),  the  agency  reconsidered  its  1968 
action  and  concluded  that  the  data  on 
radiation-sterilized  bacon  are  of  such 
poor  qualify  that  they  were  inadequate 
to  demonstrate  either  safefy  or  adverse 
effects  (51  FR  13376  at  13384).  The 
burden  then  shifted  to  HRG  and  the 
other  objectors  to  maintain  the  viabilify 
of  this  objection  by  proffering  some 
information  that  called  into  question  the 
agency's  conclusion.  However.  HRG  and 
the  other  objectors  did  not  object  to  the 
agency's  discussion  and  resolution  of 
this  issue  in  the  omnibus  rule. 

As  a  result,  there  is  no  reason  to  hold 
a  hearing  on  this  objection  because 
there  is  no  live  controversy  and  thus  no 
material  issue  on  which  a  hearing  could 
be  held.  In  the  absence  of  some 
explanation  from  HRG  or  the  other 
objectors  for  why  the  irradiated  bacon 
reports  are  valid  in  spite  of  the 
deficiencies  cited  by  the  agency,  or  for 
why  the  agency  was  wrong  in  finding 
that  there  were  deficiencies,  it  is 
undisputed  that  those  reports  do  not 
provide  an  appropriate  basis  on  which 
to  question  the  safety  of  pork  irradiated 
in  accordance  with  the  irradiated  pork 
regulation.  Therefore,  the  information 
submitted  by  HRG  does  not  justify  the 
factual  determination  urged,  and  FDA  is 
denying  HRG's  request  for  a  hearing  on 
this  issue  under  21  CFR  12.24(b)(3). 

Moreover,  the  agency  did  not  consider 
it  necessary  to  discuss  irradiated 
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canned  bacon  in  the  imdiated  poik  nde 
because  radiatian-sterihzed  canned 
bacon  is  not  relevant  to  the  irradiation 
of  frerii  p<»k  to  control  TrichineUa 
spiralis.  Radiation-8t«ilized  canned 
bacon,  irradiated  at  doses  of  27.9  kGy 
and  55.B  kGy,  is  a  significantly  different 
product  than  fresh  pork  irradiated  at 
doses  between  0.3  and  1.0  kGy,  as 
permitted  in  the  July  22. 1985,  regulation. 
A  person  reqtiesting  a  hearing  must 
support  its  {dlegations  with  an  adequate 
proffer  of  evidence.  General  Motors 
Go;p.  V. /ESC  6»  F.2d  791.  796  n.20 
(D.C  Cir.  1981).  HRG  and  the  other 
objectors  have  not  proffered  any 
evidence  or  explanation  as  to  why 
radiaticm-stenhzed  canned  bacon  has 
any  relevance  to  the  safety  of  fresh  pork 
irradiated  under  the  conditions  set  forth 
in  21  CFR  179.26.  Thus,  they  have  failed 
to  provide  a  basis  on  which  a  hearing 
could  be  held. 

H.  Drosophila  Study 

In  the  omnibus  rule,  FDA  responded 
to  a  comment  alleging  that  a 
mutagenicity  (gex-linked  recessive 
lethal)  study  in  fruit  flies  (Drosophila) 
raised  on  radiation-sterilized  chicken 
meat  showed  an  effect  consistent  with 
chromosomal  damage  (51  FR 13376  at 
13386).  The  study  (Ref.  38)  showed  no 
evidence  of  mutagenicity.  However,  the 
authors  of  the  study  also  reported  data 
that  showed  fewer  offspring  in  all 
groups  raised  on  chicken  meat  as 
compared  to  those  raised  on  the 
standard  diet  for  fruit  flies,  with  the 
fewest  offspnng  in  the  groups  raised  on 
irradiated  diets.  The  agency  concluded 
that  this  ^ect  could  occur  for  a  number 
of  reasons  unrelated  to  reproductive 
toxicity,  and  that  mammalian  data  on 
repro(hition.  which  are  more  relevant  to 
humans  than  are  Drosophila  data,  do 
not  show  a  pattern  or  trend  indicative  of 
adverse  reproductive  effects  {51  FR 
13376  at  13386).  Therefore,  the  agency 
found  that  this  observation  of  fewer 
offspring  in  fruit  flies  fed  radiation- 
sterilized  chicken  meat  was  not  relevant 
to  the  determination  of  the  safety  of 
foods  irradiated  in  compliance  with  the 
omnibus  regulation. 
HEI  stated  that: 

"The  Final  Report  on  the  Evaluation  of  the 
Mutagenicity  of  Irradiated  Sterilized  Chicken 
by  the  Sex-linked  Recessive  Lethal  Test  in 
Drosophila  melanogastei''  by  Raltech 
Scientific  Services  revealed  that  fruit  flies  fed 
gamma  irradiated  checken  had  seven  time* 
fewer  ofttpiing  than  those  fed  heat  treated 
chicken  {See  Exhibit  D].  Efforts  to  enrich  the 
basal  food  medium  did  not  affect  this  finding, 
and  further  details  of  this  study  would  be 
provided  at  a  public  hearing-  AAliile  the  FDA 
chose  to  consider  this  finding  an  "unreliable 
imiicator  of  an  adverse  reproductive  effect" 
(51  FR  13366),  other  scientists  consider  the 


findings  alamiiv  and  would  |»ovide 
testimony  to  that  effect  at  a  pubhc  hearing. 
The  FDA  urged  that  studies  on  maiBniflU 
would  be  more  appropriate  for  reproduction 
information,  but  the  planned  two  year 
Raltech  study  on  rats  to  look  for 
mtiltigBBCtBtional  effects  was  aborted  after 
only  39  weeks,  and  its  remits  are  therefore 
not  adequate  to  declare  safety.  (HEI  Para. 
1.19.) 

On  February  2, 1987,  the  agency  asked 
HEI  to  set  forth  in  detail  the  factual 
iitfonnation  and  analysis  that  it 
intended  to  present  in  support  of  diis 
objection  at  a  hearing.  HH  submitted  a 
reply  on  March  6, 1987.  Only  one  of  the 
points  that  HEI  made  in  its  March  6 
reply  was  related  in  any  way  to  its 
original  objection.  In  addition  to 
amplifying  its  original  objection 
regarding  the  reproductive  effects  noted 
in  the  Raltech  Drosophila  study,  HEI 
referred  to  tfie  following:  a  Raltech 
study  of  mice  fed  radiation-sterilized 
chicken;  a  Raltech  study  of  rats  fed 
radiation-sterilized  chicken;  promised 
testimony  by  a  genetics  expert;  a  study 
of  DNA  metabolism  in  spleen  cells  of 
Chinese  hamsters  fed  irradiated  fish; 
and  a  study  of  mutation  in  Drosophila 
fed  X-irradiated  DNA.  FDA  has 
considered  all  of  the  points  that  HEI 
made  in  its  submissions  and,  for  the 
reasons  considered  below,  finds  that 
none  provide  any  evidence  or  rationale 
that  coidd  show  that  radiation 
sterilization  of  chicken  caused  adverse 
reproductive  effects  in  Drosophila. 
Neither  have  they  shown  why  these 
studies  should  be  considered  relevant  to 
the  safety  of  foods  irradiated  imder  the 
conditions  of  this  rule.  Thos,  in  diis 
objection  HEI  has  failed  to  raise  an 
issue  of  fact  that  would  justify  a  hearing 
(21  CFR  12.24(b)(1)).  For  the  sake  of 
clarity,  the  agency  will  discuss  each  of 
the  points  in  turn,  starting  with  the 
Raltech  Drosophila  study. 

1.  Raltech  studies 

a.  Raltech  Drosophila  study.  In  its 
March  6, 1987.  response,  HEI  stated  that: 

Dr.  Thayer  reported  "*  *  *  an  unexplained 
significant  reduction  in  the  production  of 
offspring  in  cultures  of  Z7.  welanogaster 
reared  on  gamma  iiradiated  chicken.  This 
response  was  dose  related  and  was  not 
overcome  by  the  addition  of  vitamin 
supplements."  In  fact,  the  table  already 
submitted  (which  was  not  part  of  the  Thayer 
report)  demonstrates  that  the  fhiil  flies  fed 
gamma  irradiated  chicken  have  seven  times 
fewer  offspring  than  those  fed  thermally 
processed  (cooked)  chicken.  A  dose  respcmse 
pattern  ocoirred  with  higher  concentrations 
of  gamma-irradiated  chicken  producing  fewer 
offspring. 

Food  irradiation  proponents  declared  the 
results  irrevelant,  since  fruit  flies  don't 
normally  eat  chicken.  The  Uble  deariy 
shows  that  fruit  flies  consuming  no  chicken 


had  tu  more  offspring,  but  it  is  certainly  fair 
to  compare  the  groups  eating  the  chicken 
diets  or  the  study  would  not  have  been 
funded  in  the  first  place.  The  positive  control 
the  chicken  diet  with  a  known  hazardous 
chemical,  led  to  better  reproduction  than 
either  the  electron  or  gamma  irradiated  diets. 
The  fruit  flies  eating  electron  irradiated 
chicken  had  about  three  times  more  offspring 
than  those  fed  gamma  treated  chidien.  but 
far  fewer  offspring  than  those  eating  heat 
treated  chicken.  (HEI  March  6. 19S7, 
response,  p.  10  (Ref.  2).) 

To  justify  a  hearing,  HEI  wtnild  have 
to  proffer  evidence  to  support  its 
allegation  that  the  Drosophila  sex- 
linked  recessive  lethal  mutagenic  study 
with  radiation-sterilized  cbidcen  meat  is 
relevant  for  evaluating  reproduction 
effects  in  mammals,  specifically, 
humans,  from  foods  permitted  to  be 
irradiated  imder  FDA's  regolation.  It  has 
failed  to  proffer  any  stich  evidence. 

The  sex-linked  recessive  lethal  test  in 
Drosophila  melanogaster  is  a  standard 
test  designed  to  detect  a  partiodar 
mutagenic  effect,  namely,  a  preferential 
decrease  in  male  offspring  (eg.,  see 
H'A's  Toxic  Substances  Control  Act 
Test.  Guidelines,  50  FR  39252  at  39441; 
September  27, 1985).  The  study  done  by 
Raltech  (Ref.  38)  %rith  radiation- 
sterilized  chicken  did  not  show  this  sex- 
linked  recessive  mutagenic  effect. 

Although  there  was  no  mutagenic 
effect  observed  in  this  test,  the  authors 
noted  that  Drosophila  raised  on  chicken 
meat  had  substantially  fewer  offspring, 
compared  to  controls,  with  the  fewest 
offspring  from  the  Drosophila  raised  on 
ganuna  irradiated  chicken.  As  stated 
above,  FDA  in  its  omnibus  final  rule 
discounted  the  significance  of  this 
finding  on  the  grmmds  that  the  Raltech 
Drosophila  study  was  an  imreliable 
indicator  of  adverse  reproductive  effects 
(51  FR  13376  at  13386). 

While,  as  stated  above,  IDA  has  the 
idtimate  burden  of  proof  when  it 
approves  the  use  of  a  food  additive, 
once  the  agency  makes  a  finding  of 
safety  in  a  listing  document,  the  burden 
shifts  to  an  objector  to  crane  forward 
with  evidence  that  calls  into  question 
FDA's  conclusion.  American  Cyaxiamid 
Co.  V.  nXA.  supra.  606  F.  2d  at  1314- 
1315.  To  justify  a  hearing  on  this 
determinatian,  HEI  would  have  to 
proffer  some  evidence  that 
demonstrates  the  relevance  of  the 
finding  to  the  safety  of  food  irradisted 
under  the  conditions  permitted  by  the 
omnibus  rule  or  to  provide  some  basis 
lot  challenging  the  reasons  that  FDA 
gave  for  discounting  this  finding.  HEI 
has  failed  to  do  so.  It  has  merely 
reasserted  that  there  was  a  finchng  of 
reduced  offspring. 
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Sigiuficantly.  a  second  study  with 
frozen  chicken  and  gamma  irradiated 
chicken  showed  that  this  effect  was 
seen  with  both  types  of  chicken  and  was 
directly  related  to  the  amoimt  of  chicken 
meat  in  the  diet  (Ref.  38).  Based  on  these 
results,  the  agency  conduded  in  the 
omnibus  nde  diat  the  observed  effect  on 
reproduction  could  be  caused  by  a 
number  of  factors  other  than  irradiation 
(51  FR  13376  at  13388).  HEI  has  not 
proffered  any  evidence  that  would 
contradict  tlds  conclusion  and  that 
would  tie  this  effect  directly  to 
irradiation. 

Furtfaerroore,  as  the  agency  pointed 
out  in  the  omnibus  rule,  this  test  with 
Drosophila  has  not  been  designed  or 
validated  for  testing  reproductive 
toxicity.  Reproductive  tests  are  designed 
to  provide  information  concerning  the 
effects  of  a  test  substance  on  gonadal 
fimction,  conception,  parturition, 
lactation,  weaning  and  the  development 
of  offspring  and  are  therefore  carried  out 
in  mammahan  species  (Ref.  39  and,  for 
example,  see  50  FR  39252  at  39432).  An 
obser\'ation  from  a  study  not  designed 
or  controlled  to  test  for  reproductive 
effects  caimot  be  used  in  place  of  a 
study  so  designed  and  confrolled. 
although  it  can  raise  questions  for 
resolution  in  mammalin  reproductive 
toxicity  studies.  As  stated  in  the 
omnibus  rule  (51  FR  13376  at  13386). 
mammalian  data  on  reproduction  have 
shown  no  consistent  patterns  or  trends 
indicative  of  adverse  reproductive 
effects  from  irradiated  foods. 

Nor  has  HEI  proffered  any 
explanation  as  to  why  a  study  on 
radiation-sterilized  chicken  is  relevant 
to  the  safety  of  foods  irradiated  under 
the  conditions  permitted  by  this  rule. 
Rather,  HEI  has  merely  asserted  that 
"other  scientists  consider  this  finding  [of 
reduced  offspring]  alarming"  and 
promised  to  provide  testimony  at  a 
hearing.  A  hearing  cannot  be  granted  on 
a  mere  statement  that  someone  will 
testify  about  the  relevance  of  the  study 
without  a  proffer  as  to  what  that  person 
will  testify  to  that  demonstrates  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  provides  a  basis  for  a 
hearing.  Castle  v.  Pacific  Legal 
Foundation,  supra,  445  U.S.  at  214.  Thus, 
HEI  has  failed  to  justify  a  hearing  on 
this  issue  (21  CFR  12.24(b)(2]). 

b.  Raltech  mouse  study.  In  its 
response,  HEI  also  referred  to  an 
increased  number  of  deaths  among  mice 
fed  gamma-irradiated  chicken. 

In  studies  of  mice  fed  test  diets  before  birth 
to  death  or  acbeduled  terminatioa  survival  of 
both  sexes  was  significantly  reduced  for 
those  fed  gamma  irradiated  food,  and  the 
group  eating  gamma  irradiated  chicken  had 
the  highest  incidence  of  several  tumors 


among  those  analyzed  To  counter  claims  of 
possible  harm,  the  National  Toxicology 
Program  assembled  a  new  panel  to  review 
the  sUdes  on  lesions  in  the  test  animab,  and 
this  par)el  declared  that  the  lesions  were  not 
cancerous.  Nonetheless,  this  panel  failed  to 
explain  the  increased  number  of  deaths 
among  the  animals  eaUng  gamma  irradiated 
chicken.  It  did  demonstrate  disagreement 
among  experts.  (HEI  March  6. 1987,  response, 
p.  10  (Ref.  2].) 

Again.  HEI  has  not  proffered  evidence 
or  explained  why  this  study  (Ref.  40),  in 
which  radiation-sterilized  chicken 
(irradiated  at  a  dose  of  56  kGy)  was  fed 
to  the  mice,  is  relevant  to  a  nde  that 
does  not  permit  radiation  sterilization  of 
chicken.  Furthermore,  HEI  has  not 
proffered  any  evidence  to  support  its 
contention  that  survival  was 
significantly  decreased  in  both  sexes. 
The  agency  noted  a  marginally 
decreased  survival  in  the  female  mice  of 
the  group  fed  gamma-irradiated  chicken 
but  not  in  the  male  mice  (51  FR  13376  at 
13386).  Because  the  decreased  survival 
reported  was  marginal  and  occurred 
only  in  one  sex  group,  the  agency  did 
not  consider  it  to  be  treatment-related. 
HEI  has  not  proffered  e\idence  to 
support  its  allegation  or  to  challenge  the 
agency's  conclusion  or  to  demonstrate 
why  the  study  should  even  be 
considered  in  this  proceeding.  In  the 
absence  of  such  a  proffer  from  HEI, 
there  is  no  basis  to  find  that  a 
meaningful  hearing  can  be  held  on  HEI's 
claim.  (See  Pineapple  Growers  Ass'n  v. 
FDA,  supra,  673  F.2d  at  1085.) 

HEI  also  alleges  that  mice  fed  gamma- 
irradiated  chicken  meat  had  the  highest 
incidence  of  "several  tirniors"  but  does 
not  specify  any  tumor  type  and  does  not 
provide  any  evidence  to  show  that  any 
specific  tumor  is  treatment-related.  A 
hearing  will  not  be  granted  on  the  basis 
of  mere  allegations  or  denials  or  general 
descriptions  of  positions  and 
contentions  (21  CFR  12J24(b}(2}). 
Because  HEI  has  failed  to  make  any 
proffer  in  support  of  its  assertion,  FDA 
may  properiy  disregard  it  General 
Motors  Corp.  v.  FERC,  supra.  798  n.20 
(DC.  Cir.  1981).  Thus,  HEI  has  failed  to 
justify  a  hearing  on  this  issue. 

The  agency's  review  of  this  study 
raised  concern  about  the  possible 
treatment-related  incidence  of  only  one 
tumor  type,  testicular  tumors.  As 
discussed  in  the  irradiated  pork  rule  and 
in  the  omnibus  rule,  after  examining  the 
histopathology  slides,  agency  scientists 
concluded  that  the  evidence  did  not 
support  a  treatment-related  induction  of 
testicular  tumors  (50  FR  at  29658:  51  FR 
13376  at  13386). 

Moreover,  as  noted  by  HEI.  the 
National  Toxicology  Program's  Board  of 
Scientific  Coimselors  also  concluded 


that  the  data  on  testicular  tumors  do  not 
demonstrate  a  carcinogenic  response. 
The  agency  agreed  with  that  conclusion. 
HEI  has  not  proffered  any  evidence  to 
challenge  the  agency's  analysis  and 
conclusion  (51  FR  13376  at  13386). 

c.  Raltech  rot  study.  HEI  stated  that  a 
rat  study  that  was  not  completed  shoidd 
be  repeated. 

*  *  *  Altfaoogh  Dr.  Thayer  did  not  highlight 
the  problem,  one  study  to  explore  offspring 
effects  had  to  be  terminated  prematurely  due 
to  excessive  mortality  among  pupe  in  all  diet 
groups.  The  study,  intended  to  last  two  years, 
was  cancelled  after  only  9  months.  Instead  of 
repeating  the  study  to  determine  the  true 
long-term  refHXKhictive  effects,  the 
researchers  declared  the  process  safe  on  their 
hmited  8  month  data.  Critics  duuge  this  is  a 
violation  of  good  scientific  practice.  (HEI 
March  6. 1987,  response,  p.  10  (Ref.  2).) 

HEI  has  not  proffered  any  evidence  or 
explained  why  a  study  on  rats  fed 
radiation-steriKzed  chicken  is  necessary 
to  reach  a  conclusion  about  the  validity 
of  a  rule  that  does  not  authorize  the 
radiation  sterilization  of  chicken.  Nor 
has  it  provided  any  evidence  showing 
that  the  study  raises  a  health  issue 
about  an  irradiated  food.  A  hearing  will 
not  be  granted  on  the  basis  of  mere 
allegations  or  denials  or  general 
descriptions  of  positions  and 
contentions  (21  CFR  12.24(bK2)). 
Because  HEI  has  failed  to  make  any 
proffer  in  support  of  its  assertion  FDA 
may  not  properly  disregard  this  study. 
General  Motors  Corp.  v.  FERC,  supra, 
798  n.20  (D.C.  Cir.  1981).  Thus,  HEI  has 
failed  to  justify  a  hearing  on  this  issue. 

The  rat  study  cited  by  HEI  was 
terminated  due  to  lactation  failure  in  the 
parent  females.  This  effect  was  present 
across  all  diet  groups  (i.e.,  irradiated 
and  control),  with  no  evidence  of 
toxicity  due  to  the  test  diets  (Ref.  41).  In 
order  to  justify  a  hearing  on  this 
question,  HEI  must  point  to  evideiK;e 
either  that  the  terminated  study  raises  a 
safety  issue  that  challenges  the  agency's 
conclusion  that  food  irradiated  imder 
the  conditions  of  the  omnibus  rule  is 
safe,  or  that  such  a  study  is  necessary  to 
reach  such  a  conclusion. 

Because  HEI  has  not  proffered  any 
evidence  to  support  its  contention  that 
the  absence  of  a  rat  reproduction  study 
with  radiation-sterilized  chicken  raises 
a  question  on  the  safety  of  food 
irradiated  under  the  conditions  of  the 
regulation,  it  has  failed  to  meet  a 
threshold  burden  of  tendering  evidence 
that  suggests  tfiere  is  a  need  for  a 
hearing  on  this  issue.  (See  Castle  v. 
Pacific  Legal  Foundation,  supra,  445 
U.S.  214-215.  21  CFR  12.24(b)(2).) 

d.  Testimony  by  a  genetics  expert 
HEI  promised  to  provide  testimony  by  a 
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genetics  expert  regarding  the  Raltech 
studies: 

Genetic  experts  like  Dr.  Cecil  B.  Jacobson, 
Director  of  the  Reproductive  Genetics  Center, 
will  be  asked  to  comment  on  the  relevance  of 
the  Raltech  findings,  which  he  considered 
important.  (HEI  March  6, 1987,  response,  p.  11 
{Ref.2).) 

Announcement  of  a  proposed  witness 
is  not  a  basis  for  justifying  a  hearing. 
HEI  has  stated  that  it  would  ask  for 
testimony  firom  someone  like  Dr, 
Jacobson.  The  mere  assertion  that  an 
individual  may  testify  on  the  Raltech 
findings,  without  any  indication  as  to 
what  he  will  testify  to,  does  not  provide 
a  sufficient  basis  on  which  to  grant  a 
hearing.  The  person  seeking  a  hearing 
must  meet  a  threshold  burden  of 
tendering  evidence  that  suggests  the 
need  for  a  hearing.  Costle  v.  Pacific 
Legal  Foundation,  supra,  445  U.S.  at  214. 
HEI  has  failed  to  do  so.  Thus,  it  has  not 
established  that  a  factual  issue  that 
would  justify  a  hearing  exists. 

2.  Other  studies 

HEI  cited  two  other  studies:  a  study 
that  reported  an  effect  on  DNA 
metabolism  in  spleen  cells  of  Chinese 
hamsters  fed  irradiated  fish  (Ref.  29) 
and  a  study  that  reported  mutation  in 
Drosophila  fed  x-irradiated  DNA  (Ref. 
42).  HEI  said  of  these  studies: 

Renner,  et  al.,  "An  Investigation  of  the 
Genetic  Toxicology  of  Irradiated  Foodstuffs 
Using  Short-term  Test  System.  Ill— //i  Vivo 
Tests  in  Small  Rodents  and  in  Drosophila 
Melanogaster."  20  FOOD  CHEM.  TOXIC.  867 
(1982).  This  study  found  that  feeding 
irradiated  fish  affected  DNA  metaboUsm  in 
the  spleen  cells  of  Chinese  hamsters. 
Although  not  cited  in  the  author's  summary, 
Table  6  indicates  a  significantly  different 
distribution  of  chromosome  number  from  the 
control  group  and  the  group  given 
unirradiated  chicken  for  number  of  cells  with 
a  chromosome  number  (2N)  22  at  p.  873.  This 
finding  should  also  be  considered  in  regard  to 
Item  IB,  above. 

(HEI  March  6, 1987,  response,  p.  11  (Ref. 
2).) 

Parkash.  O.,  "Induction  of  Sex-linked 
Recessive  Lethals  and  Visible  Mutations  by 
Feeding  X-Irradiated  DNA  to  Drosophila 
Melanogaster,"  205  NATURE  312  (Jan.  16, 
1965).  This  Study  quotes  MuUer  as  asserting, 
"It  is  hardly  conceivable  that  the  variety  of 
types  of  visible  mutations  could  be  induced 
en  masse  by  any  agent  without  there  being 
some  appreciable  effect  on  the  lethal 
mutation  frequency  also".  Their  study  fed 
irradiated  DNA  to  fruit  flies  and  detected  a 
mutagenic  effect.  The  authors  state  at  p.  313, 
"Further,  if  our  conclusions  are  substantiated, 
one  might  infer  that  the  sterilization  of  food 
by  using  high  doses  of  ionizing  radiations  is 
not  desirable". 

(HEI  March  6. 1987,  response,  p.  11  (Ref. 

2).) 


The  Renner  and  Parkash  studies  have 
nothing  to  do  with  the  effect  of 
irradiated  food  on  the  number  of 
offspring  and  thus  provide  no  evidence 
to  support  HEI's  assertion  that  the 
reduced  number  of  offspring  in 
Drosophila  fed  radiation-sterilized 
chicken  was  caused  by  irradiation. 
Renner  et  al,  reported  that  six  in  vivo 
genetic  toxicity  tests  (including  a  study 
on  DNA  metabolism  in  spleen  cells) 
were  earned  out  on  hamsters  fed 
irradiated  or  nonirradiated  cooked 
chicken,  dried  dates,  and  cooked  Osh 
(Ref.  29).  The  agency  had  reviewed 
preliminary  reports  of  some  of  these 
tests  and  referenced  them  in  the 
omnibus  rule  (51  FR 13376  at  13397)  and 
in  the  administrative  file  (81N-0004). 
The  authors  concluded  that  none  of  the 
tests  provided  any  evidence  of  genetic 
toxicity  induced  by  irradiation.  Thus, 
this  study  does  not  provide  any  basis  on 
which  to  question  the  safety  of  food 
irradiation. 

Table  6,  cited  in  HEI's  objections, 
enumerates  the  number  of  cells  with 
chromosomal  aberrations  in  each  of  the 
experimental  groups.  It  is  true  that,  in 
Table  6,  the  authors  reported  a 
difference  in  the  proportion  of  cells  with 
the  normal  nimiber  of  chromosomes  in 
the  different  treatment  groups.  However, 
the  proportion  of  cells  with  the  normal 
number  of  chromosomes  waa  greater  in 
the  hamsters  fed  irradiated  fish  than  in 
those  fed  the  control  diet  (emphasis 
added).  HEI  has  not  explained  how  a 
greater  proportion  of  normal  cells  and  a 
corresponding  lesser  proportion  of 
abnormal  cells  in  the  hamsters  fed 
irradiated  fish  provides  a  basis  for 
concluding  that  ingestion  of  irradiated 
foods  leads  to  any  adverse  effects.  Thus, 
HEI  has  not  justified  a  hearing  on  the 
basis  of  the  Renner  study. ' 

Parkash,  in  a  preliminary  study, 
reported  a  sex-hnked  recessive  lethal 
e^ect  when  fruit  files  were  fed 
irradiated  DNA  (Ref.  42).  As  discussed 
earlier,  a  sex-linked  recessive  lethal 
study  is  designed  as  an  indicator  of 
mutagenicity.  HEI  has  not  provided 
evidence  to  show  how  this  mutagenicity 


■  Moreover,  HEI  states  that  this  effect  should  be 
considered  in  regard  to  Item  18  of  their  objection 
(see  the  earlier  discussion  on  polyploidy).  Table  6 
demonstrates  that  tJiere  were  no  increased 
chromosomal  aberrations  or  polyploid  cells  in  the 
bone  marrow  cells  of  Chinese  hamsleni  given  diets 
of  irradiated  or  unirradiated  chicken,  dates,  or  fish 
for  e  days,  and  that  the  number  of  cells  with  the 
normal  number  of  chromosomes  was  higher  in  the 
hamsters  fed  irradiated  fish  than  in  those  fed 
untreated  fish  or  the  control  diet  (emphasis  added). 
This  evidence  contradicts  HEI's  contention  that 
irradiated  food  fed  to  animals  results  in  polyploid 
cells  in  the  bone  marrow  cells.  HEI  has  not  provided 
any  explanation  as  to  how  this  evidence  can  be 
considered  to  support  its  claim. 


Study  can  be  used  to  support  its  claim 
that  irradiated  food  causes  adverse 
effects  on  fertility. 

Under  FDA's  regulations,  a  hearing 
will  not  be  granted  on  the  basis  of  mere 
allegaUons  (21  CFR  12.24(b)(2)). 
Consistent  with  this  regulation,  the 
relevant  case  law  provides  that  where  a 
party  requesting  a  hearing  only  offers 
allegations  without  an  adequate  proffer 
to  support  them,  the  agency  may 
properly  disregard  those  allegations. 
General  Motors  Corp.  v.  FERC,  656  F.2d 
791,  798  n.  20  (D.C.  Cir.  1981).  In  the 
absence  of  an  explanation  of  how  the 
Parkash  study  relates  to  the  alleged 
adverse  effects  on  fertility  in  the  Raltech 
study,  there  is  no  basis  for  a  hearing  on 
this  aspect  of  the  objection. 

In  addition,  Parkash  stated  that  "if  our 
conclusions  are  substantiated,  one  might 
infer  that  the  sterilization  of  food  by 
using  high  doses  of  radiations  is  not 
desirable,"  However,  the  mutagenic 
effect  reported  by  Parkash  could  not  be 
reproduced  in  later  studies  (Refs.  43  and 
44)  designed  to  test  the  effect  of 
irradiated  DNA  on  Drosophila.  These 
studies,  along  with  the  agency's 
evaluation  of  the  studies,  were  included 
in  the  administrative  record  of  the 
omnibus  rulemaking  (see  Refs.  3  and  4  in 
the  omnibus  rule;  51  FR  13376  at  13397). 
To  justify  a  hearing  on  the  basis  of  the 
Parkash  study.  HEI  would  have  to 
provide  some  basis  to  find  that  the 
Parkash  study  could  be  relied  on  in  the 
face  of  Parkash's  own  statement  and  of 
the  findings  in  the  studies  reported  in 
Refs.  43  and  44.  HEI  failed  to  do  so. 
Thus,  HEI  has  failed  to  justify  the 
factual  determination  its  objection  urged 
and  thus  has  failed  to  justify  a  hearing 
on  the  Parkash  study  under  21  CFR 
12.24(b)(3]. 

/.  Dominant  Lethal  Tests 

HRG  objected  to  the  irradiated  pork 
rule  and  requested  a  hearing  based  on  a 
possible  risk  of  chromosome  damage. 
HRG  stated  that: 

A  nimfiber  of  studies  also  raise  the 
possibility  that  consumption  of  irradiated 
food  may  damage  the  chromosomes.  Such 
effects  have  been  shown  in  dominant  lethal 
tests  on  rats  and  mice. 

In  reviewing  these  and  other  studies.  Dr. 
Jonathan  Ward,  of  the  University  of  Texas 
Medical  Branch,  and  an  expert  in  genetic 
toxicology,  concluded  that  "these  studies  as  a 
group  fail  to  either  prove  or  disprove  the 
existence  of  a  hazard  from  the  use  of 
irradiated  food.  It  appears  possible  that 
unstable  mutagenic  products  may  be 
produced  in  foods  by  irradiation  *  *  *.  It  is 
difficult  to  believe  that  adquate  tests  of  the 
effect*  on  radiation  of  food  can  be  conducted 
without  individually  evaluating  the 
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oomponenta  of  die  food*  for  vrfaich  radiation 
sterilization  is  intended." 

(HRG  objection,  p.  8  (Ref.  37).) 

To  justify  a  hearing,  a  challenge  to  an 
agency's  factual  conchision  must 
present  a  live  controversy.  Community 
Nutrition  Institute  v.  Young,  supra,  773 
F.2d  at  1364.  In  addition,  the  objection 
must  raise  a  material  issue  on  which  a 
meaningful  hearing  might  be  held. 
Pineapple  Growers  Ass'n  v.  FDA,  supra. 
673  F.2d  at  1085.  HRG's  objection  fails  to 
meet  these  requirements. 

HRCs  objection  to  the  irradiated  pork 
rule  quotes  a  letter  from  Dr.  J.  Ward  to 
the  Commissioner  of  FDA.  FDA  dealt 
with  this  letter  as  a  conmient  in  the 
omnibus  rulemaking.  At  the  time  of 
HRG's  objection,  FDA  had  not  fully 
considered  this  comment.  Ultimately, 
FDA  responded  to  this  comment  in  the 
final  rule  in  the  omnibus  proceeding  (51 
FR  13376  at  13385  and  13387),  stating 
that  two  of  the  three  studies  that 
repeated  dominant  lethal  effects  were 
uiureliable,  and  that  there  was  no 
biological  significance  to  the  reported 
adverse  effects  in  the  third  study 
because  the  results  could  not  be 
reproduced  in  three  comparable  studies. 
TTie  burden  then  shifted  to  HRG  to 
maintain  the  viability  of  its  objection  by 
proffering  some  information  that  called 
into  question  the  agency's  conclusion  on 
this  matter.  However,  HRG  failed  to 
object  to  that  conclusion. 

As  a  result,  there  is  no  reason  to  hold 
a  hearing  on  this  objection  because 
there  is  no  live  controversy  and  thus  no 
material  issue  on  which  a  hearing  could 
be  held.  In  the  absence  of  some 
explanation  from  HRG  for  why  the 
dominant  lethal  studies  showed  that 
irradiation  of  the  food  caused  the 
reported  effect,  in  spite  of  the  agency's 
determination  to  the  contrary  in  the 
omnibus  rule,  it  is  imdisputed  that  those 
reports  do  not  provide  an  appropriate 
basis  on  which  to  question  the  safety  of 
pork  irradiated  in  accordance  with  the 
irradiated  pork  regulation.  Therefore, 
HRG's  objection  would  not  justify  the 
factual  determination  urged,  and  FDA  is 
denying  HRG's  request  for  a  hearing  on 
this  issue  under  21  CFR  12.24(b)(3). 

Moreover,  the  agency  notes  that  even 
Dr.  Ward's  letter  does  not  state  that 
these  studies  demonstrate  that 
irradiated  food  caused  dominant  lethal 
mutations.  Dr.  Ward  stated  only  that 
"these  studies  as  a  group  fail  to  either 
prove  or  disprove  the  existence  of  a 
hazard  from  the  use  of  irradiated  food 
*  *  *.  I  would  encoivage  the  FDA  to 
carefully  evaluate  the  existing  data" 
(Ret  45).  Hie  agency  did  not  base  its 
decision  on  safety  solely  on  these 
studies  but  did  carefully  evahiate  all 


available  toxicology  data  (51  FR  13376 
at  13378),  Therefore,  there  is  no  dispute 
with  the  letter  cited  by  HRG  in  its 
objection. 

/.  In  Vitro  Effects  of  Irradiated  Sugar 
Solutions 

In  the  omnibus  rule,  the  agency 
responded  to  a  comment  that  sugars 
irradiated  in  simple  solution  have  been 
shown  to  cause  toxic  biological  effects 
during  in  vitro  testing  (51  FR  13376  at 
13383).  The  agency  agreed  that  such 
effects  were  seen  with  simple  sugar 
solutions  but  cited  reports  that  fotmd 
that  irradiation  of  sugars  in  food,  that  is, 
in  tjrpically  complex  food  matrices,  does 
not  produce  the  same  toxic  effect  that 
occurs  when  these  sugars  are  irradiated 
in  simple  solution.  The  agency  stated: 

There  is  ample  evidence  that  the  typtes  and 
quantities  of  radiolytic  products  from 
irradiation  of  sugar  solutions  are  not  only 
dose  dependent  but  are  also  dependent  on 
specific  conditions  such  as  oxygen 
concentration  and  metal  ions  present  in  foods 
but  not  present  in  simple  sugar  solutions- 

(51  FR  13376  at  13383.) 

The  agency  concluded  that  "*  *  * 
irradiated  aqueous  sugar  solutions  are 
tmsuitable  models  for  predicting  and 
extrapolating  toxicity  of  irradiated  foods 
*  *  *.  Additionally,  no  evidence 
indicates  that  irradiated  foods,  including 
those  containing  sugars,  will  cause 
adverse  toxic  effects  to  animals  or 
himians." 
(51  FR  13376  at  13383.) 

HEI's  objection  stated: 

The  FDA  admitted  that  "irradiated 
solutions  of  sugars  have  been  shown  to  cause 
biological  effects  in  vitro"  (51  FR  13383),  but 
argued  that  the  adverse  findings  would  not 
apply  to  complex  food  matrices.  Evidence  of 
the  applicability  of  these  findings  to  fruits 
and  vegetables  would  be  offer^  at  a  public 
hearing. 

(HEI  Para.  1.17.) 

On  February  2, 1987,  the  agency  asked 
HEI  to  set  forth  in  detail  the  factual 
information  and  analysis  that  it 
intended  to  present  at  a  hearing.  On 
March  6. 1987,  HEI  responded  by  citing  a 
1982  study  by  Adam  on  radiolysis  of 
alpha,  o/p^o-trehalose  in  concentrated 
aqueous  solution  (Ref.  46);  two  in  vitro 
mutagenic  studies,  one  conducted  by 
Holsten  et  al.  (Ref.  47)  on  the  effect  of 
irradiated  sugar  solutions  on  carrot 
tissue  cultiu«s  and  the  other  by  Shaw 
and  Hayes  (Ref.  48)  on  tlie  effect  of 
irradiated  sugar  solutions  on  leucocyte 
cell  cultures;  and  two  chapters  on 
radiation  chemistry  of  foods,  one  by 
Basson  (Ref.  49)  and  the  other  by  Beyers 
et  al.  (Ref.  50),  from  a  1983  book. 
"Recent  Advances  in  Pood  Iiradiation." 

A  hearing  will  noit  be  granted  on  the 
basis  of  mere  allegatioos  or  general 


descriptions  and  contentions  (21  CPR 
12.24(b)(2)).  HH  must,  at  a  minimum, 
"raise  a  material  issue  concerning  wliich 
a  meaningfid  hearing  might  be  held." 
Pineapple  Growers  Ass  'n  of  Hawaii  v. 
FDA,  supra,  673  F.2d  1085. 

As  stated  earlier.  FDA  does  not 
dispute  that  irradiated  sugar  solutions 
have  caused  toxic  effects  in  cell 
ctdtures.  However,  the  agency 
concluded  in  the  qmnibus  rule  that 
irradiated  sugar  solutions  are  unsuitable 
models  for  predicting  toxicity  of 
irradiated  foods  (51  FR  13376  at  13383). 
The  first  article  cited  by  HEI  {Ret.  46) 
reports  on  experiments  shovtring  that 
common  food  components  mixed  with 
sugar  solutions  can  affect  the  final 
composition  of  radiolytic  products 
formed  &t>m  the  sugar,  consistent  with 
FDA's  conclusion  that  the  types  and 
quantities  of  radiolytic  products  depend 
on  specific  conditions  present  in  foods 
but  not  present  in  simple  sugar  solutions 
(51  FR  13376  at  13383).  The  other  two 
articles  (Refs.  47  and  48)  merely  report 
the  results  of  in  vitro  tests  with  sin^ile 
sugar  solutions. 

HEI  has  not  provided  any  evidence  or 
rationale  for  concluding  that  in  vitro 
toxicity  studies  using  simple  sugar 
solutions  are  suitable  models  for 
evaluating  the  safety  of  eating  foods, 
such  as  fruits  and  vegetables,  irradiated 
under  the  conditions  of  the  regulation. 
To  justify  a  hearing,  HEI  must  provide 
some  basis  on  which  to  find  that  FDA's 
conclusion  on  the  relevance  of  these 
studies  was  incorrect.  It  has  failed  to  do 
so,  however.  Thus,  the  objector  has  not 
met  its  "threshold  burden  of  tendering 
evidence  suggesting  the  need  for  a 
hearing."  (See  Costle  v.  Pacific  Legal 
Foundation,  supra.) 

Moreover,  the  authors  of  the  chapters 
(Refs.  49  and  50)  tated  by  HEI  concluded 
that  radiolysis  products  from 
carbohydrates,  including  simple  sugars, 
are  not  a  hazard  (Ref  49.  p.  23),  and  that 
in  vitro  studies  with  simple  sugars  are 
not  applicable  to  the  safety  of  irradiated 
fruits  and  vegetables  (Ref  50,  p.  176). 
This  conclusion  is  consistent  with  the 
agency's  analysis,  and  these  chapters 
were  referenced  by  FDA  in  its  final  rule 
(51  FR  13376  at  13379  and  13383). 

HEI  cites  selected  parts  of  these 
chapters  out  of  context  to  reach  a 
conclusion  that  is  opposite  to  that  of  die 
authors.  HEI  stated  that: 

This  stiidy  [by  Basson)  states.  "*  *  *  the 
chemical  changes  following  irradiation  of  a 
model  fruit  cell  are  dominated  by  the 
radiolytic  decomposition  of  tiie  sugar 
fraction"  at  page  12.  It  notes  at  page  13.  'The 
radiolysis  of  oxygen  in  dilute  aqueous 
solutions  leads  almost  exclusively  to  the 
production  of  hydrogen  peroxide,"  which  ia 
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"mildly  cytotoxic  •  •  *."  Rapid  destruction  " 
of  hydrogen  peroxide  is  claimed  for  fruits,  but 
that  is  not  the  same  as  total  destruction  of 
possible  hazardous  molecules.  The 
importance  of  sugar  exposure  to  radiation 
should  be  apparent  from  the  statement  at 
page  12,  "The  maximum  yields  of  all 
radiolytic  products  due  to  an  individual 
component  have  been  calculated  and  it  is 
clear  how  the  carbohydrates  (glucose, 
sucrose,  fructose]  contribute  overwhelmingly 
to  the  product  spectrum."  Given  the 
importance  of  sugars  in  the  average  daily 
diet  radiation  effects  on  sugars  cannot  be 
"assumed"  to  be  safe. 

(HEI  March  6. 1987,  response,  p.  7  (Ref. 
2).) 

HEI.  however,  eliminates  the 
conclusions  reached  by  the  author. 
Basson  stated: 

No  consistent  mutagenic  activity  due  to 
these  products  could  be  shown  using  the 
Ames  test  and  none  was  observed  in  a  host- 
mediated  assay.  Furthermore,  it  was  shown 
that  the  presence  of  other  fruit  components 
eliminated  any  genotoxic  activity  and  this  is 
consistent  with  the  observation  that  real 
fruits  do  not  develop  genotoxic  activity  in 
test  systems  as  a  result  of  irradiation. 

The  radiolysis  of  oxygen  in  dilute  aqueous 
solutions  leads  almost  exclusively  to  the 
production  of  hydrogen  peroxide.  In  these 
model  systems,  hydrogen  peroxide  has  been 
shown  to  react  readily  vfiih  a  number  of  food 
components  such  as  enzymes,  trace  metals 
and  certain  amino  adds.  Thus  although 
hydrogen  peroxide  is  mildly  cytotoxic  it  does 
not  present  a  hazard  when  produced  in  the 
presence  of  typical  fruit  components  because 
of  its  rapid  destruction. 

(Ref.  40,  p.  12.) 

Thus,  Basson's  discussion  explains 
why  in  vitro  studies  of  irradiated 
sucrose  solutions  are  not  good  models 
for  irradiated  fruits.  The  agency  agreed 
with  Basson's  analysis  in  the  omnibus 
rule  (51  PR  13376  at  13383).  HEI  has 
proffered  no  evidence  for  challenging 
this  conclusion.  Thus,  the  Basson 
chapter,  rather  that  justifying  resolution 
of  the  issue  of  the  significance  of  in  vitro 
studies  of  irradiated  sugar  solutions  in 
the  way  sought  by  HEL  supports  exactly 
the  opposite  conclusion.  (See  21 CFR 
12.24(b)(3).) 

HEI  cites  the  chapter  by  Beyers  et  al.: 

This  paper  summarizes  research  that  the 
FDA  should  carehilly  scrutinize.  While  the 
authors  of  this  study  conclude  that  irradiation 
is  no  more  destructive  to  food  than  heating, 
the  destruction  caused  by  irradiation  will 
often  be  added  to  heating  in  cooking 
preparation  of  food. 

The  Beyers  study  cites  evidence  of  harmful 
effects  of  ionizing  radiation,  such  as 
mutagenicity  studies  carried  out  on  various 
irradiated  sugar  solutions  cited  at  page  175. 
The  spot  test  and  the  Ames  test  were  used  to 
detect  mutagenic  effects  of  irradiated  sugar 
solutions  and  radiolytic  products  of  the 
sugars.  The  results  were  positive  for  sugar 
solutions  in  four  cases  for  die  spot  test  and  in 


three  cases  for  the  Ames  test  Hie  host- 
mediated  assay  was  negative  for  all  four.  We 
do  not  believe  that  one  should  dismiss  the 
adverse  WnHing«  and  rely  only  on  the  tests 
which  showed  no  mutagenicity.  The  Beyers 
new  work  found  all  five  irradiated  sugars 
studied  to  be  mutagenic  in  at  least  one 
instance  and  fotmd  the  presence  of  oxygen 
had  a  marked  influence  on  the  mutagenic 
response  of  irradiated  sugar  solutions.  Hie 
audiors  concluded  that  the  interaction  of 
these  sugars  with  other  components  of  actual 
fruits  could  account  for  the  absence  of 
mutagenic  response  in  animal  feeding 
Studies,  but  we  contend  that  the  danger  of 
irradiated  sugars  needs  further  study. 

(HEI  March  6  response,  p.  7  (Ref.  2).) 

HETs  contention  "that  the  danger  of 
irradiated  sugars  needs  further  study" 
adds  nothing  to  the  discussion  above. 
HEI  states  that  the  chapter  summarizes 
research  that  FDA  should  scrutinize  but 
then  disagrees  with  the  authors' 
analysis,  without  providing  any 
evidence  to  support  its  disagreement, 
and  ignores  the  authors'  cautionary 
advice  on  misinterpretation  of  data.  In 
this  article  the  authors  state: 

To  assess  the  relevance  of  the  observed 
mutagenic  effects  on  the  safety  of  Irradiated 
foods,  experiments  were  carried  out  on 
mammalian  cells  (Swiss  albino  male  mice). 
None  of  the  four  tester  strains  which  had 
shown  biological  activity  in  the  in  vitro 
experiments  showed  any  evidence  of  an 
increased  reversion  frequency.  It  was  pointed 
out  that  extrapolation  of  findings  writh  cell 
cultures  and  simple  forms  of  life  to  the  more 
complex  mammalian  systems  should  be 
carried  out  with  great  caution  as  they  may  be 
meaningless. 

(Ref.  Sa  p.  176.) 

Scrutiny  of  the  evidence  that  HEI  has 
referenced  reveals  that  that  evidence 
does  not  challenge  FDA's  conclusion 
that  the  in  vitro  studies  are  not 
applicable  to  the  safety  of  fruits  and 
vegetables  irradiated  under  the 
conditions  of  the  regulation. 

Thus.  HEI's  objection,  when  fully 
analyzed,  consists  of  its  unsupported 
allegation  that  the  results  of  in  vitro 
testing  of  irradiated  sugars  are 
applicable  to  complex  food  matrices.  As 
stated  earlier,  a  bare  contention  without 
facts  cannot  be  a  basis  for  a  hearing. 
Because  HEI  has  not  proffered  any 
evidence  that  supports  its  general 
contention,  it  has  failed  to  meet  a 
threshold  burden  of  tendering  evidence 
tiiat  suggests  there  is  a  need  for  a 
hearing  on  this  issue  (See  Coatle  v. 
Pacific  Legal  Foundation,  supra)  (21 
CFR  12.24(b)(2).) 

K.  Effect  on  Pathogenic  Microorganisms 

In  the  omnibus  rule,  the  agency 
addressed  conunents  that  asserted  that 
irradiation  intended  to  eliminate  one 
food  hazard  may  affect  the  microbial 


spoilage  patterns  of  foods,  thereby 
creating  a  new  food  hazard.  These 
comments  expressed  concern  that 
Clostridium  botulinum  spores  would 
survive  irradiation  and  would  produce 
botulin  toxin  without  typical  signs  of 
food  spoilage.  The  agency  concluded 
that  this  concern  did  not  apply  to  the 
uses  of  irradiation  permitted  under  the 
regulation  because  dry  foods  (such  as 
spices)  do  not  provide  a  growth  medium 
for  C.  botulinum  spores,  and  a  1  kGy 
radiation  dose  is  too  low  to  change 
normal  spoilage  patterns  (51 FR 13376  at 
13381). 

1.  Change  in  spoilage  patterns 

HEI  stated  that 

FDA  admits  that  irradiation  intended  to 
eliminate  one  food  hazard  may  affect  the 
microbial  spoilage  patterns  of  food,  thereby 
creating  a  new  hazard,  especially  the  C. 
botulinum  spores  (51  FR  13361)  [sic].  The 
FDA  argues  that  this  concern  does  not  apply 
to  irradiation  of  dry  foods  or  foods  treated 
below  100,000  rad.  FDA  has  not  addressed 
the  issue  of  botulism  in  wet  foods,  such  as 
canned  tomatoes  or  other  wet  foods 
approved  for  irradiation  under  this  rule.  The 
FDA  regulation  would  continue  to  allow 
irradiation  of  fresh  pork  below  100,000  rads. 
and  botiilism  organisms  that  might  be  present 
on  fresh  pork  %vill  not  be  destroyed  by  100,000 
rads  of  radiation.  However,  in  an  April  7, 
1986  letter  to  Martin  A.  Welt  FSIS  Deputy 
Administrator  Dr.  Ronald  E.  Eogel  warned: 
"After  careful  review  of  the  scientific 
literature  by  our  scientists,  outside 
consultants,  and  the  FDA  (Food  and  Drug 
Administration),  it  was  concluded  that  there 
are  no  data  to  support  the  microbiological 
safety  of  irradiated  vacuum-packaged  poric  at 
an  absorbed  dose  of  30-100  kilorad.  Further, 
we  beUeve  that  any  initiative  to  sell  and 
distribute  perishable  irradiated  products 
through  the  mail  or  through  methods  other 
than  die  usual  commercial  distribution 
channels  should  not  be 
permitted  *  *  *.  When  a  vacuum-packaged 
fresh  pork  product  has  been  irradiated 
between  30-100  kilorad  there  is  a  concern 
that  a  potential  health  hazard  might  result 
from  further  reducing  the  natural  flora  and 
allowing  Clostridium  botulinum  spores,  if 
present,  to  produce  toxin  under  conditions 
where  typical  spoilage  is  not  evident " 
(emphasis  added  [by  HEI]]. 

The  FDA  has  clearly  failed  to  properly 
address  this  important  concern,  and  further 
evidence  will  be  offered  at  a  public  hearing. 

(HEI  Para.  1.13.) 

A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  general 
descriptions  and  contentions  (21  CFR 
12.24(b)(2)).  HEI  alleges  that  the  agency 
had  not  addressed  the  issue  of  botulism 
in  "wet"  foods.*  FDA's  conclusion  in  the 


*  The  agency  assuinet  that  HETt  use  of  the  tenn 
'Vet"  food*  was  to  diatlnguith  "dry"  foods,  luch  as 
spices,  from  all  other  foods  that  contain  signiftcant 
amounts  of  water. 
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final  rule  that  irradiation  of  food  below 
1  kGy  will  destroy  few  spoilage  bacteria 
and  thus  vtrill  not  change  normal 
spoilage  patterns  applied  to  all  food, 
including  "wet"  foods  (51  FR  13376  at 
13381].  Thus,  FDA  did  address  this 
issue. 

While,  as  stated  above,  FDA  has  the 
ultimate  burden  of  proof  when  it 
approves  the  use  of  a  food  additive, 
once  the  apency  makes  a  finding  of 
safety  in  a  listing  document,  the  burden 
shifts  to  an  objector  to  come  forward 
with  evidence  that  calls  into  question 
FDA's  conclusion.  American  Cyanamid 
Co.  v.  FDA,  supra,  606  F.2d  at  1314-1315. 
HEI  has  not  presented  any  evidence  to 
demonstrate  that  irradiation  of  "wet" 
foods  under  the  conditions  permitted 
would  affect  the  common  spoilage 
pattern  enough  to  create  a  new 
microbial  hazard  with  botulism.  In  the 
absence  of  such  evidence,  HEI  has 
provided  no  basis  to  justify  a  hearing. 

Moreover,  HEI's  reference  to  botulism 
in  canned  tomatoes  demonstrates  a  lack 
of  understanding  about  what  is 
permitted  under  this  regulation  and 
about  food  processing  practices.  Fresh 
tomatoes  may  be  irradiated  at  low  doses 
to  control  insects  or  to  inhibit  ripening, 
but  such  extra  processing  would  not 
normally  be  done  for  a  product  to  be 
thermally  processed  nor  for  a  canned 
product.  More  important  any  effect  of 
precanning  radiation  processing  on 
spoilage  organisms  or  C  botulinum 
spores,  even  at  doses  permitted  by  this 
regulation,  would  be  superseded  by  the 
total  sterilization  of  the  food  during  the 
canning  process. 

HEI's  objection  was  filed  to  the 
omnibus  rule,  which  did  not  pertain  to 
the  irradiation  of  pork.  Irradiation  of 
pork  was  permitted  under  the  rule 
issued  on  July  22. 1985  (50  FR  29658). 
HEI's  objection  was  submitted  nearly  9 
months  after  publication  of  the 
irradiated  pork  rule  in  the  Federal 
Register,  long  after  the  30-day  objection 
period.  Therefore,  HEI's  objection  with 
respect  to  pork  is  not  timely.  ICMAD  v. 
HEW.  574  F.2d  553,  558  n.8  (D.C.  Cir.), 
cert,  denied  39  U.S.  893  (1978). 

Moreover,  HEI's  statement  that  "(tjhe 
FDA  regulation  would  continue  to  allow 
irradiation  of  fi-esh  pork  below  100,000 
rads,  and  botulism  organisms  that  might 
be  present  on  fr^sh  pork  will  not  be 
dcdtroyed  by  100,000  rads  of  radiation" 
is  not  an  issue  in  dispute.  HEI  has  not 
presented  any  evidence  to  show  that 
irradiation  of  pork  under  these 
conditions  will  affect  the  common 
spoilage  pattern  enough  to  create  a  new 
microbial  hazard  with  botulism. 
Therefore,  under  21  CFR  12.24(b)(2),  HEI 
has  failed  to  justify  a  hearing  with  this 
allegation. 


The  USDA  letter  cited  by  HEI  deals 
only  with  the  vacuimi  packaging  of  low 
dose  irradiated  pork  and  shipment  of 
such  pork  throtigh  the  mail.  As  noted  in 
the  letter,  vacuum  packaging  of 
irradiated  pork  is  not  permitted  by 
USDA.  (USDA  has  jurisidiction  over 
meat  products  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.).)  A 
hearing  will  not  be  granted  on  factual 
issues  that  are  not  determinative  with 
respect  to  the  action  requested  (21  CFR 
12.24(b)(4)).  Vacuum  packaging  of  pork 
is  not  an  issue  in  these  final  rules  and 
thus  not  a  basis  for  granting  a  hearing. 

As  for  HEI's  claim  that  it  would 
produce  further  evidence  at  a  hearing, 
as  stated  above,  a  hearing  cannot  be 
justified  on  the  basis  of  a  promise  that 
some  unidentified  evidence  will  be 
provided  at  the  time  of  that  hearing.  The 
person  seeking  a  hearing  must  meet  a 
threshold  burden  of  tendering  evidence 
that  suggests  the  need  for  a  hearing. 
Costle  V.  Pacific  Legal  Foundation, 
supra,  445  U.S.  at  214.  Thus,  HEI  has  not 
pn  ffered  any  evidence  relevant  to  its 
contention  that  irradiation  of  food  under 
the  conditions  of  this  regulation  would 
create  a  new  microbiological  hazard. 

2.  Mutation  of  microorganisms 

In  adopting  the  omnibus  rule,  FDA 
considered  comments  that  irradiation 
may  create  or  produce  potentially 
harmful  radiation-resistant  bacteria, 
new  bacteria,  or  viral  mutants.  The 
agency  concluded  that  the  possibihty 
was  remote  that  organisms  affected  by 
mutatiions  would  be  more  virulent 
ormore  harmful  than  those  created  in 
nature  (51  FR  13376  at  13382). 

HEI  stated  that: 

The  FDA  dismissed  the  problem  of  the 
creation  of  mutant  bacteria  and  viruses  by 
suggesting  that  mutations  do  occur  naturally, 
and  the  increased  mutations  caused  by 
ionizing  radiation  should  therefore  be  ignored 
or  discounted  (51  FR  13361)  [sic].  Diseases 
such  as  AIDS  may  well  be  the  product  of 
mutant  viruses,  and  public  health  authorities 
would  certainly  agree  that  steps  to  prevent 
the  spread  of  such  viruses  are  essential  to 
maintaining  public  health.  Yet  the  FDA, 
without  specific  scientific  evidence  to  support 
it,  argues  that  mutant  viruses  or  bacteria 
cannot  be  more  harmful  than  those  occurring 
naturally.  The  FDA  further  argues  that  if  a 
hazard  might  exist  naturally,  the  FDA  has  no 
obligation  to  prevent  the  increase  of  such  a 
hazard.  This  attitude  is  clearly  in  violation  of 
the  Federal  Food,  Drug  and  Cosmetics  [sic] 
Act.  The  proposed  doses  of  irradiation  are 
clearly  doses  that  will  allow  bacteria  and 
viruses  to  sur\'ive  on  foods,  since  very  high 
doses  (generally  in  the  millions  of  rads]  are 
needed  to  kill  them.  Ionizing  radiation  is  a 
well  established  mutagenic  agent  and  the 
FDA  response  to  comments  warning  of  this 
danger  is  simply  speculative  and  inadequate. 
Further  evidence  by  appropriate  scientists 


and  professionals  will  be  offered  at  the 
public  hearing. 

(HEI  Para.  1.14.) 

A  party  requesting  an  evidentiary 
hearing  cannot  rely  merely  on 
speculation  to  support  its  request  To 
justify  a  hearing  on  this  objection,  HEI 
must  offer  some  evidence  that  supports 
its  contention  that  dangerous  mutant 
viruses  or  bacteria  will  be  created  by 
irradiation  of  food  at  the  levels 
permitted  by  FDA.  For  example,  this 
standard  could  have  been  met  if  HEI 
had  submitted  evidence  on  the  types  of 
mutant  viruses  and  bacteria  foimd  in 
irradiated  foods,  evidence  on  the 
conditions  that  exist  during  irradiation 
that  make  it  likely  that  mutations 
affecting  safefy  vvill  occur,  or  some  other 
evidence  that  would  provide  a  basis  to 
call  into  question  FDA's  conclusion  that 
the  possibilify  that  harmful  mutant 
organisms  will  be  produced  is  remote. 
Yet  HEI  has  not  made  any  such  proffer. 
HEI  has  provided  no  evidence  to 
support  its  allegations. 

The  agency  finds  that  this  objection  is 
merely  a  general  description  of  HEI's 
position,  and  that  it  does  not  raise  a 
factual  issue  for  resolution  at  a  hearing. 
Therefore,  HEI  has  failed  to  justify  a 
hearing  under  21  CFR  12.24(b)(2). 

HEI's  promise  to  provide  unspecified 
evidence  does  not  remedy  this 
deficiency.  A  hearing  caimot  be  justified 
on  the  basis  of  a  promise  that  some 
unidentified  evidence  will  be  provided 
at  the  time  of  that  hearing.  The  person 
seeking  a  hearing  must  meet  a  threshold 
burden  of  tendering  evidence  that 
supports  the  need  for  a  hearing.  Costle 
v.  Pacific  Legal  Foundation,  supra,  445 
U.S.  at  214. 

There  is  no  dispute  that  radiation,  like 
heat,  can  cause  mutations  but  that  does 
not  mean  that  irradiation  of  food  causes 
mutations  that  present  new  safefy 
problems.  In  response  to  a  comment  in 
the  onmibus  rule  (51  FR  13376  ^t  13382).* 
FDA  referenced  a  report  of  a  1982 
meeting  of  the  Board  of  the  International 
Committee  on  Food  Microbiology  and 
Hygiene  of  the  International  Union  of 
Microbiological  Societies  (Ref.  51).  At 
that  meeting,  the  Board  concluded  that 
"Irradiation  induced  genetic  mutation  of 
pathogens  in  food  did  not  create  an 
increased  hazard  to  health  and  in  the 
Board's  opinion  there  would  be  no 
qualitative  difference  between  the  kind 
of  mutation  induced  by  ionizing 
irradiation  and  that  induced  by  any 
other  pasteurization/partial 
preservation  methods  such  as  heat 
treatment  or  vacuiun  drying."  Other 
studies  have  come  to  the  same 
conclusion  (See  Refs.  52  to  54). 


53194        Faderal  Register  /  Vol  53.  No.  251  /  Friday.  December  30.  1988  /  Rules  and  RegulatJong 


Federal  Register  /  Vol.  53.  No.  251  /  Friday.  December  30.  1988  /  Rules  and  Regulations        53195 


3.  Effect  on  aflatoxin  production 

In  the  omnibus  rule  (51  PR  13376  at 
13381),  FDA  responded  to  a  conunent 
that  cited  studies  by  Priyadarshini  and 
Tulpule  in  which  aflatoxin  producing 
organisms  were  added  to  wheat  after 
irradiation  and  autoclaving  (steam 
sterilization],  as  well  as  to  wheat  that 
had  been  autoclaved  only.  Increased 
levels  of  aflatoxin  were  reported  in  the 
wheat  that  had  been  irradiated.  FDA 
concluded  that  the  studies  did  not 
replicate  actual  food  handling  practices 
in  that  wheat  would  not  be  steam- 
sterilized  in  addition  to  being  irradiated, 
and  that  infection  with  aflatoxin 
producing  organisms  would  ordinarily 
occur  before  harvest.  FDA  noted  that  it 
had  no  evidence  that  would  lead  it  to 
conclude  that  food  irradiated  and  stored 
under  normal  handling  practices  would 
show  increased  aflatoxin  production 
and  concluded  that  the  results  cited  did 
not  justify  modiflcation  of  the  rule. 

In  its  proposal  for  the  omnibus  rule  (49 
FR  5714  at  5717),  FDA  cited  a  report  by 
Schindler  that  irradiation  of  mold  spores 
in  aqueous  suspension  may  increase 
aflatoxin  production  but  noted  that 
other  studies  had  shown  either  no 
increase  or  a  decrease  in  aflatoxin 
production  after  irradiation.  FDA 
tentatively  concluded  in  the  proposal 
that  because  this  study  did  not  replicate 
actual  use  conditions  its  results  were 
not  an  adequate  basis  for  concluding 
that  irradiation  of  food  should  not  be 
permitted.  Comments  on  the  proposal 
did  not  address  the  Schindler  study  on 
whether  an  adequate  study  must 
replicate  actual  use  conditions. 

HEI  objected  to  the  omnibus  final  rule 
on  the  ground  that: 

The  FDA  dismissed  evidence  that  aflatoxin 
production  can  be  increased  by  exposure  to 
ionizing  radiation,  citing  two  studies  by 
Priyadarshini  &  Tulpule  as  being 
inappropriate  because  "the  studies 
referenced  do  not  replicate  actual  food- 
handling  practices"  (51  FR  13361)  (sic). 
Whether  a  scientific  study  replicates  food 
handling  practices  is  not  the  issue  here.  The 
issue  is  whether  a  greater  danger  to 
constuners  is  created  by  the  increased 
production  of  fungal  toxins  due  to  irradiation. 
Aflatoxin  production  is  already  a  well  known 
problem  in  terms  of  our  food  supply.  Since 
naturally  occurring  aflatoxin  contamination 
of  foods  has  been  identified  as  a  problem  in 
many  countries  *  *  *,  the  FDA  ought  to  be 
aware  of  this  problem.  The  FDA  earlier  cited 
Schindler,  A.F.,  et  al.,  "Enhanced  Aflatoxin 
Production  by  Aspergillus  flans  and 
Aspergillus  parasiticus  after  Gamma 
Irradiation  of  the  Spore  Innoculum  [sic],: 
JOURNAL  OF  FOOD  PROTECTION,  43:7-9, 
1980,  and  Applegate,  K.L  and  I.R.  Chipley, 
"Increased  Aflatoxin  Production  by 
Aspergillus  flavus  via  Cobah  IrracUation." 
POULTRY  SCIENCE,  52:1492-1496, 1973, 
which  found  increased  aflatoxin  production 


after  irradiation.  The  above  studies  compared 
non-irradiated  foods  with  irradiated  foods, 
and  found  greater  aflatoxin  production  in  the 
irradiated  foods.  While  all  of  these  studies 
were  conducted  in  laboratories,  where  before 
and  after  conditions  could  be  properly 
evaluated,  one  cannot  claim  that  the 
aflatoxins  will  magically  disappear  from  the 
food  environment  before  foods  reach  a  food 
irradiator.  The  scientific  literature  indicates 
that  the  Environmental  Protection  Agency 
considers  aflatoxins  a  potent  carcinogenic 
hazard,  and  therefore,  the  FDA  should  either 
present  evidence  to  refute  the  scientific 
studies  cited  above  or  prevent  its  use  based 
upon  the  greater  danger  of  aflatoxin 
production  on  foods  so  treated.  Further 
evidence  regarding  the  stimulation  of 
aflatoxins  would  also  be  offered  at  a  public 
hearing. 

(HEI  Para.  1.12.) 

On  March  6, 1987,  HEI  responded  to 
an  FDA  request  for  the  evidence  that  it 
intended  to  present  on  this  issue  by 
citing  a  statement  by  Horace  Graham  in 
a  1980  book  (Ref.  55)  that  more 
information  is  needed.  HEI  also  cited:  an 
EPA  document  that  ranked  aflatoxin  B-1 
high  in  its  list  of  suspected  carcinogens; 
a  statement  by  Dr.  Lester  Crawford 
(Associate  Administrator  of  the  Food 
Safety  and  Inspection  Service,  USDA) 
that  "if  studies  show  increased  aflatoxin 
production  on  irradiated  foods,  he 
would  be  concerned,  since  aflatoxin  is 
considered  most  carcinogenic;"  a  book 
section  on  aflatoxin  toxicity  and 
mechanism  of  action:  and  a  study  on  an 
epidemic  of  hepatitis  in  htmians  who 
consumed  contaminated  maize. 

Given  FDA's  conclusion  in  the  flnal 
rule  that  "[tjhe  agency  has  no  evidence 
that  would  lead  it  to  conclude  that  food 
irradiated  and  stored  under  normal 
handling  practices  would  show 
increased  aflatoxin  production"  (51  FR 
13376  at  13381),  it  is  not  enough  for  HEI 
to  assert  that  the  issue  is  not  whether 
the  study  replicates  food  handling 
practices.  To  justify  a  hearing,  HEI  must 
point  to  some  basis  for  finding  that 
FDA's  conclusion  is  wrung.  HEI  must 
either  point  to  some  evidence  that  the 
aflatoxin  concentration  on  food  under 
actual  food  handling  conditions  would 
be  increased  by  irradiation  or  explain 
why  the  laboratory  studies  that  FDA 
stated  are  not  relevant  to  actual  food 
handling  practice  should  be  considered 
relevant.  HEI  has  failed  to  do  so. 
Therefore,  HEI  has  failed  to  justify  a 
hearing. 

While,  as  stated  above,  FDA  has  the 
ultimate  burden  of  proof  when  it 
approves  the  use  of  a  food  additive, 
once  the  agency  makes  a  finding  of 
safety  in  a  listing  document,  the  burden 
shifts  to  an  objector  to  come  forward 
with  evidence  that  calls  into  question 
FDA's  conclusion.  American  Cyanamid 


Co.  v.  FDA,  supra,  606  F.2d  at  1314-1315. 
HEI  has  not  presented  any  evidence  to 
challenge  FDA's  conclusion  that  foods 
irradiated  and  stored  tmder  normal 
handling  practices  do  not  show 
increased  aflatoxin  production.  In  the 
absence  of  such  evidence,  HEI  has 
provided  no  basis  to  justify  a  hearing. 

FDA  does  not  disagree  with  HEI's 
statement  in  its  March  6, 1987, 
submission  that  aflatoxin  B-1  is  a 
carcinogen;  that  a  significant  increase  in 
aflatoxin  in  the  food  supply  would  be  of 
concerns  that  aflatoxins  are  toxic;  and 
that  aflatoxin  consumption  has  been 
associated  with  outbreaks  of  hepatitis. 
Furthermore,  FDA  has  never  claimed 
that  "aflatoxins  will  magically 
disappear  from  the  food  environment 
before  foods  reach  a  food  irradiator,"  as 
stated  in  HEI's  original  objection. 

None  of  this  information,  however, 
challenges  FDA's  conclusion  that  foods 
irradiated  and  stored  under  normal 
handling  practices  do  not  show 
increased  aflatoxin  production.  Because 
HEI  has  failed  to  challenge  FDA's 
conclusion,  it  has  failed  to  justify  a 
hearing  on  that  conclusion.  A  hearing 
will  not  be  granted  if  there  is  no  genuine 
issue  of  fact  for  resolution  (21  CFR 
12.24(b)(1)). 

The  statement  by  Graham  cited  by 
HEI  states  that  "[m]ore  information  on 
the  effects  of  low  level  irradiation  on 
mycotoxin-producing  molds  is 
needed  *  *  *."  Graham  (Ref.  55)  goes 
on  to  say  that  post-irradiation  handling 
of  any  food,  including  grains,  should  be 
done  in  such  a  way  as  to  preclude  the 
outgrowth  of  toxin-forming,  or  any  other 
type,  of  spoilage  organism.  He  stressed 
the  importance  of  the  storage 
temperatures,  the  relative  humidify  of 
the  storage  atmosphere,  and  the  water 
content  of  the  food  product.  Graham 
referenced  a  study  by  Behere  et  al.  (Ref. 
56).  This  study,  which  closely  resembled 
actual  food  handling  conditions,  showed 
no  radiation-related  increase  in  the 
amoimt  of  toxin  produced  in  grains 
artificially  infected  with  A.  flavus  before 
or  after  irradiation  at  a  dose  of  0.2  kGy 
(Ref.  56).  The  authors  of  the  study  stated 
that  the  storage  experiments  showed 
that  the  moisture  content  of  the  grain 
was  critical  for  fungal  growth  and 
aflatoxin  production.  Thus,  Behere's 
study,  and  hence  Graham's  chapter 
cited  by  HEI,  are  consistent  with  FDA's 
conclusion  that  foods  irradiated  and 
stored  under  normal  handling  practices 
do  not  show  increased  aflatoxin 
production.  Consequently,  this  study 
does  not  create  an  issue  of  fact  and  does 
not  provide  a  basis  for  a  hearing  on 
FDA's  conclusion  (21  CFR  12.24(b)(1)). 


L  Trichinosis 

Several  objections  to  the  irradiated 
pork  rule  stated  that  there  are  no 
significant  benefits  to  food  irradiation, 
and  that  other  methods  to  control 
Trichinella  spiralis  exist.  In  addition, 
they  stated  that  trichinosis  is  not  a 
serious  health  problem  and  requested  a 
hearing  because  there  are  cheaper  and 
safer  ways  to  control  trichinosis. 

FDA  concluded  that  irradiation  of 
pork  at  0.3  to  1  kGy  is  a  safe  and 
effective  means  of  controlling 
Trichinella  spiralis.  The  seriousness  of 
the  health  hazard  from  trichinosis  or  the 
availabilify  of  alternative  methods  for 
preventing  this  health  problem  are  not 
factors  that  can  be  considered  under  the 
Food  Additives  Amendment'  Rather,  a 
decision  to  permit  use  of  an  additive 
must  be  based  solely  on  consideration 
of  whether  it  is  safe  imder  the 
conditions  of  use,  and  whether  it 
performs  the  intended  technical  effect. 
Thus,  even  if  the  objectors  could  show 
there  are  cheaper  and  safer  ways  to 
control  trichinosis,  such  a  showing 
would  not  provide  an  appropriate  basis 
for  the  agency  to  change  its  conclusion. 
Therefore,  the  objectors  did  not  justify  a 
hearing  under  21  CFR  12.24(b)(4). 

M.  Free  Radical  Foimation 

In  the  final  rule,  FDA  stated  that  fi'ee 
radicals  are  formed  during  irradiation  of 
food  and  dissipate  quickly  in  the 
presence  of  water  (51  FR  13376  at  13379). 
Free  radicals  formed  in  dry  spices  and 
seasonings  are  known  to  persist  for  long 
periods  of  time  while  these  foods  remain 
dry  but  dissipate  quickly  when  the  dry 
ingredient  is  added  to  moist  foods  (51 
FR  13376  at  13379).  FDA  noted  that  fi«e 
radical  reactions  are  also  common 
during  conventional  food  processing. 
The  agency  stated  that  the  important 
question  in  deciding  on  the  safefy  of 
irradiated  foods  was  not  whether  free 
radicals  may  be  formed,  but  whether  a 
toxic  radiolytic  product  could  be  formed 
in  sufficient  amoimts  to  make  the  food 
unsafe.  FDA  concluded  that  the 
evidence  does  not  show  that  toxic 
radiolytic  products  are  formed  in 
sufficient  amounts  to  cause  concern 
about  the  safety  of  irradiated  foods  (51 
FR  13376  at  13378). 

HEI  objected  on  the  basis  that: 


*  The  agency  still  l>elieves,  however,  that 
trichinosis  is  a  serious  public  health  hazard  and 
infection*  can  lead  to  death.  Although  the  incidence 
of  trichinosis  has  declined  in  recent  years,  there  are 
still  enough  outbreali*  from  eating  insufficiently 
cooked  pork  to  warrant  concern.  In  fact  there  are 
prol>ably  more  incidents  of  trichinosis  than  of  food- 
borne  botulism  (Ref.  57).  Treatments  such  as  the  use 
of  irradiation  ensure  that  pork  products  are  not  the 
sources  of  trichinella  infection. 


Free  radical  formation  is  currently  a  prime 
area  of  investigation  of  cancer  induction,  and 
should  not  be  ignored  merely  because  such 
substances  may  be  present  (and  causing 
cancer)  in  other  foods.  FDA's  comment  that 
"[because]  irradiation  produces  free  radicals 
as  reactive  intermediates  in  the  food  itself, 
the  high  water  content  of  all  fresh  food 
provides  a  medium  for  their  rapid 
degradation"  (51  FR  13379).  This  statement  is 
erroneous  for  two  reasons.  First  this 
statement  clearly  contradicts  FDA's  approval 
of  spice  irradiation,  which  the  agency  states 
was  "based  on  the  fact  that  the  amount  of 
chemical  change  in  the  solid,  dry  state  of  a 
food  is  less  than  would  occur  when 
substantial  portions  of  liquid  are  present"  (51 
FR  13360).  Secondly,  the  issue  with  free 
radicals  is  that  they  form  new  chemical 
bonds  of  unknown  toxicity  which  are  then 
ingested  into  the  body.  FDA's  statement  that 
"they  are  not  likely  to  persist  or  be  present  at 
all  in  food  by  the  time  that  food  reaches  the 
consumer"  (51  FR  13379)  is  misleading  at 
best,  as  the  dangers  of  free  radicals  do  not 
necessarily  consist  of  their  reactions  inside 
the  body,  but  rather  within  the  food  prior  to 
consumption.  Since  FDA  does  not  know  what 
the  long-term  health  effects  of  consuming 
such  foods  is,  it  should  withdraw  its 
regulation  and  hold  a  public  hearing  to 
consider  evidence  as  to  the  adverse  effects  of 
such  foods. 

(HEI  Para.  1.6  Emphasis  added  by  HEI.) 
The  agency  asked  HEI  on  February  2, 
1987,  to  set  forth  in  detail  the  factual 
information  and  analysis  on  this 
objection  that  it  intended  to  present  at  a 
hearing. 

On  March  6, 1987,  the  objector:  (1) 
Stated  that  Dr.  George  Tritsch  would 
testify  on  the  relationship  of  tree  radical 
formation  and  cancer,  (2)  cited  three 
articles  discussing  fi-ee  radicals  in  food, 
and  (3)  referred  to  statements  by  two 
persons  that  more  studies  should  be 
done.  HEI's  original  objection  and 
supplementary  response  raise  several 
distinct  concerns,  none  of  which  present 
an  issue  of  fact  that  would  justify  the 
granting  of  a  hearing  on  the  safefy  of 
food  irradiation. 

1.  Alleged  contradiction 

In  the  original  objection,  HEI  stated 
that  "FDA's  comment  that  '[because] 
irradiation  produces  free  radicals  as 
reactive  intermediates  in  the  food  itself, 
the  high  water  content  of  all  fresh  food 
provides  a  medium  for  their  rapid 
degradation'  (51  FR  13379)  *  *  *  is 
erroneous"  because  it  "contradicts 
FDA's  approval  of  spice  irradiation, 
which  the  agency  states  was  'based  on 
the  fact  that  the  amount  of  chemical 
change  in  the  solid,  dry  state  of  a  food  is 
less  than  would  occur  when  substantial 
portions  of  Uquid  are  present'  (51  FR 
13380)."  HEI  has  not  explained  why  it 
believes  that  these  statements  are 
contradictory. 


HEI's  allegation  appears  to  be  based 
on  a  misunderstanding  of  free  radical 
chemistry.  In  foods  with  high  water 
content,  the  free  radicals  that  are 
produced  during  irradiation  degrade 
quickly  to  form  radiolytic  products  (51 
FR  13376  at  13380).  Thus,  the  fi-ee 
radicals  are  short-lived  and  chemical 
change  occurs  readily.  In  dry,  soUd 
foods,  such  free  radicals  are  less  able  to 
react  to  form  radiolytic  products  and 
therefore  persist  longer  as  fi«e  radicals 
(51  FR  13376  at  13380).  In  general,  the 
amoimt  of  radiolytic  products  formed  by 
irradiation  is  less  in  those  foods  that  are 
dry  than  in  foods  with  high  water 
content  (49  FR  5714  at  5716). 

The  person  seeking  a  hearing  must 
meet  a  threshold  burden  of  tendering 
evidence  that  suggests  the  need  for  a 
hearing.  Costle  v.  Pacific  Legal 
Foundation,  supra,  445  U.S.  at  214.  By 
merely  asserting  that  the  statements  are 
confradictory  but  not  submitting  any 
evidence  to  support  that  assertion,  HEI 
has  failed  to  demonstrate  that  an  issue 
of  fact  exists.  Thus,  there  is  no  basis  for 
a  hearing  on  this  assertion  imder  21  CFR 
12.24(b)(2). 

2.  Free  radicals  and  cancer  research 

HEI  stated  that  Geroge  Tritsch,  Ph.D.. 
a  researcher  at  the  Roswell  Paiic 
Memorial  Institute,  would  summarize 
scientific  investigation  into  fi^e  radical 
formation  and  its  relation  to  induction  of 
cancer. 

A  hearing  request  must  raise  a 
material  issue  of  fact  concerning  which 
a  meaningful  hearing  might  be  held. 
Pineapple  Growers  Ass'n  v.  FDA,  supra, 
673  F.2d  at  1085.  The  statement  that 
"free  radical  formation  is  currently  a 
prime  area  of  investigation  of  cancer 
induction"  is  not  in  cUspute.  Thus,  this 
statement  does  not  justify  a  hearing 
under  21  CFR  12.24(b)(1). 

Moreover,  a  hearing  cannot  be 
justified  on  the  basis  of  a  promise  that 
some  unidentified  evidence  will  be 
provided  at  the  time  of  that  hearing.  To 
justify  a  hearing,  HEI  would  have  to 
provide  some  basis  to  believe  that  the 
investigations  to  be  simunarized  by 
Tritsch  raise  questions  about  the  safefy 
of  irradiated  foods.  The  mere  assertion 
that  an  individual  will  stunmarize 
investigations  on  the  relationship  of  fi^e 
radical  formation  and  cancer  does  not 
establish  that  such  investigations  are 
relevant  to  the  safefy  of  irradiated  foods 
and  therefore  justify  a  hearing.  The 
person  seeking  a  hearing  must  meet  a 
threshold  burden  of  tendering  evidence 
that  suggests  the  need  for  a  hearing, 
Costle  V.  Pacific  Legal  Foundation, 
supra,  445  U.S.  at  214,  and  HEI  has  not 
done  so  with  respect  to  this  objection. 
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3.  Production  of  free  radicals  in  food 

HEI  referred  to  articles  by  Basson 
(Ref.  49).  Simic  et  al.  (Ref.  58),  and 
Kesavan  (Ref.  59)  as  evidence  that  free 
radical  fonnation  occurs  in  foods 
exposed  to  ionizing  radiation.  HEI 
stated: 

Basson  *  *  *  notes  at  page  11,  "When  the 
model  fruit  cell  is  irradiated,  nearly  all  the 
incident  energy  is  absorbed  by  the  water  (80- 
90%  of  the  cell  mass)  and  leads  to  the 
production  of  water  free  radicals  *  *  *" 

Simic,  et  al.  *  *  *  point  out  that  radiation- 
induced  fi«e  radical  reactions  which  occur  in 
irradiated  foods  are  responsible  for  all  the 
biological  and  chemical  effects,  desirable  or 
undesirable,  producing  a  variety  of  radiolytic 
products  that  are  dependent  on  dose,  dose 
rate,  temperature,  atmosphere,  physical  state 
and  extent  of  hydration.  We  [HEI]  believe 
that  the  radiolytic  products  in  each  food  item 
should  be  examined  on  a  case  by  case  basis, 
rather  than  granting  blanltet  safety  approval 
for  all  food  irradiated  at  low  doses,  since 
such  safety  cannot  rationally  be  assumed. 

*  *  *  Kesavan,  discussing  irradiation  of 
food,  admits.  "Dry  seeds  and  food  subjected 
to  high  doses  do  contain  large  amounts  of 
free  radicals."  Kesavan  suggests  that  since 
these  ft«e  radicals  dissipate  with  storage,  we 
should  not  be  concerned.  Since  FDA  does  not 
require  storage  of  irradiated  foods  until 
dissolution  of  bee  radicals,  and  since  some 
studies  suggest  adverse  effects  from  freshly 
irradiated  food  (Bhaskaram.  discussed  later}, 
we  disagree. 

(HEI  March  6, 1987,  response,  p.  1  (Ref. 

2).) 

The  statements  that  HEI  references  do 
not  justify  the  granting  of  a  hearing.  A 
hearing  will  not  be  granted  unless  there 
is  a  genuine  and  substantial  issue  of  fact 
for  resolution  (21  CFR  12.24(b)(1)).  FDA 
does  not  dispute  the  statements  made 
by  the  authors  of  these  references.  The 
agency  agrees  that  free  radicals  are 
formed  in  food  during  irradiation  (51  FR 
13370  at  13379). 

The  first  two  references  that  HEI  cites 
are  simply  examples  of  many  similar 
reports  that  discuss  radiation  chonistry 
of  foods  and  food  components.  FDA 
used  these  reports  to  support  its  finding 
that  products  formed  during  irradiation 
are  predictable. 

On  the  basis  of  these  reports.  HEI 
asserts  that  radiolytic  products  in  each 
food  item  should  be  examined  on  a 
case-by-case  basis.  Yet  HEI  has  not 
cited  anything  in  these  two  reports  that 
supports  this  assertion.  Neither  Basson 
nor  Simic  et  al.,  state  that  food  items 
must  be  evaluated  on  an  individual 
basis  nor  does  either  author  present  any 
evidence  that  would  justify  a  case-by- 
case  evaluation.  Thus,  all  that  HEI  has 
really  presented  is  an  unsupported 
statement  of  its  belief  on  how  safety 
assessments  should  be  made.  A  hearing 
will  not  be  granted  on  the  basis  of  mere 


allegations  or  denials  or  general 
desoiptions  of  positions  cuid 
contentions  (21  CFR  12.24(b)(2)]. 
Because  HEI  has  failed  to  make  any 
proffer  that  supports  its  assertion,  FDA 
may  properly  disregard  it.  General 
Motors  Corp.  v.  FIERC.  656  F.  2d  791.  798 
n.  20  (D.C  Cir.  1981).  Thus.  HEI  has 
failed  to  justify  a  hearing  on  this  issue. 

HEI,  in  discussing  the  Kesavan  article, 
implies  that  the  amount  of  free  radicals 
in  dry  foods  is  a  basis  for  requiring  a 
mandatory  storage  period,  although 
Kesavan  did  not  reach  this  conclusion. 
HEI  claims  that  irradiated  foods  are 
unsafe  because  FDA  has  not  required  a 
piinimum  storage  period. 

In  the  omnibus  rule,  FDA  found  that  it 
was  not  necessary  to  establish  a 
minimum  storage  period  because  there 
was  no  evidence  that  pointed  to  such  a 
need.  To  establish  that  an  issue  exists. 
and  thus  to  justify  a  hearing,  HEI  would 
have  to  point  to  evidence  that  shows 
that  FDA  erred,  and  that  some  minimal 
storage  period  is  necessary  to  dissipate 
free  radicals  and  to  assure  the  safety  of 
irradiated  food.  American  Cyanamid 
Co.  v.  FDA,  supra,  606  F.  2d  at  1314- 
1315.  HEI  has  not  cited  any  study  in 
which  free  radicals  in  foods  were  found 
to  cause  harm.  It  references  only  the 
Bhaskaram  study  in  support  of  its  claim 
that  adverse  effects  are  associated  with 
freshly  irradiated  food.  As  previously 
discussed,  however,  FDA  considered  the 
Bhaskaram  study  (See  n.  D.  Polyploidy 
above)  and  foimd  that  it  does  not 
provide  a  valid  basis  on  which  to  judge 
the  safety  of  such  food.  HEI  has  not 
cited  any  other  evidence  to  support  its 
contention  here.  Therefore,  HEI  has  not 
provided  any  basis  for  concluding  that 
the  presence  of  free  radicals  in 
irradiated  food  requires  that  a 
mandatory  storage  period  for  that  food 
needs  to  be  established  and  thus  has 
failed  to  meet  its  threshold  burden  of 
tendering  evidence  that  suggests  the 
need  for  a  hearing  on  this  issue.  Costle 
V.  Pacific  Legal  Foundation,  supra,  445 
U.S.  at  214.  Thus,  HEI  has  failed  to 
justify  a  hearing  under  21  CFR 
12.24{bHl). 

Moreover,  a  study  designed 
specifically  to  address  whether  free 
radicals  that  might  persist  in  food  pose  a 
serious  safety  concern  has  been 
conducted  (cited  as  reference  34  by  FDA 
in  the  omnibus  rule).  In  that  study. 
"Long  Term  Animal  Feeding  Study  for 
Testing  the  Wholesomeness  of 
Irradiated  Diet  with  a  High  Content  of 
Free  Radicals'*  (Refs.  60  and  61),  rats 
were  fed  a  diet  containing  35  percent 
dry  milk  that  was  irradiated  at  45  kCy 
shortly  before  feeding  and  that  still 
contained  a  high  quantity  of  free 
radicals,  as  measured  by  electron 


paramagnetic  resonance  spectrometry. 
This  use  of  a  very  high  radiation  dose 
for  a  large  fraction  of  the  diet  is  far  in 
excess  of  what  is  permitted  by  the 
omnibus  rule.  The  authors  reported  no 
treatment-related  toxicological  effects 
from  the  free  radicals  present  in  the 
milk-powder  diet. 

4.  Need  for  more  studies 

HEI  referred  to  a  statement  on  food 
irradiation  by  USDA's  A.E.  Olson  at  the 
Second  National  Conference  for  Food 
Protection  (1984),  and  quoted  from  a 
1980  book,  Safety  of  Foods,  by  Graham 
(Ref.  55).  Of  Dr.  Olson's  statement,  HEI 
stated: 

A.B.  Olson,  of  the  U.S.  Department  of 
Agriculture,  recently  said  in  the  proceedings 
of  the  Second  National  Conference  for  Food 
Protection.  May  1964.  regarding  food 
irradiation:  "As  this  process  becomes 
important  in  the  preparation  of  a  particular 
food,  studies  should  be  undertaken  on  the 
possible  formation  of  toxic  compounds  in  that 
food  and  the  effects  on  [sic]  the  processing  on 
nutrient  bioavailability.  Particular  attention 
should  be  directed  to  the  possible  formation 
of  any  previously  unidentified  compounds  in 
that  food  and  how  they  may  affect  food 
safety  and  nutrition." 

(HEI  March  6, 1987,  response,  p.  2  (Ref. 
2).) 

HEI  also  asserted  that  Graham's 
chapter,  "Safety  and  Wholesomeness  of 
Irradiated  Foods"  (Ref.  55)  stated  that: 
"  '•  *  •  more  work  needs  to  be  done 
before  convincing  conclusions  can  be 
arrived  at'  regarding  carcinogenicity  of 
irradiated  foods,  despite  the  large 
number  of  studies  already  conducted." 

A  hearing  will  not  be  granted  on  the 
basis  of  mere  allegations  or  denials  or 
general  descriptions  of  positions  and 
contentions  (21  CFR  12.24(b)(2)).  The 
statements  that  HEI  cites  concern  food 
irradiation  in  general.  HEI  has  failed  to 
show  that  either  of  these  general 
statements  raises  questions  about  the 
agency's  specific  findings  on  minor  dry 
ingredients  and  foods  irradiated  at  a 
low  dose.  In  general,  the  agency  agrees 
with  Olson  and  Graham  that  particular 
attention  should  be  directed  to  the 
possible  formation  of  any  previously 
unidentified  compounds  in  irradiated 
food  and  to  how  these  compounds  may 
affect  food  safety  and  nutrition.  In  this 
instance,  however,  the  agency  found 
that  the  evidence  was  adequate  to 
conclude  that  food  irradiated  under  the 
conditions  of  the  regulation  is  safe.  HEI 
has  not  presented  any  basis  to  believe 
that  either  author  would  disagree.  Thus, 
in  the  absence  of  evidence  that  ties 
Olson's  or  Graham's  statements  to  the 
specific  uses  at  issue  here,  HEI's 
assertions  based  on  these  statements 
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are  no  more  than  mere  allegations  and 
do  not  provide  a  basis  for  a  hearing. 

N.  Chemical  Changes  Caused  by 
Irradiation 

The  agency  considered  the  chemical 
changes  caused  by  irradiation  and 
concluded  that  the  chemical  differences 
between  foods  processed  at  radiation 
doses  permitted  by  the  regulation  and 
nonirradiated  foods  are  very  small  and 
do  not  affect  the  safety  of  die  foods  (51 
FR  13376  at  13377), 

HEI  stated  that 

BPIFC  admitted  that  new  chemicals  are 
formed  in  foods  exposed  to  ionizing 
radiation,  but  did  not  address  the  safety  of 
chemicals  formed  in  such  foods  unless  they 
were  "unique  to  irradiated  foods"  (51  FR 
13377).  Harmful  chemicals  have  been 
identified  in  fbo<ls  exposed  to  ionizing 
radiation,  and  some  of  these  chemicals  are 
known  to  be  carcinogenic,  such  as  benzene 
and  formaldehyde.  BFIFC  ignored  the  data  in 
the  scientific  literature  and  the  data 
submitted  in  comments  responding  to  the 
proposed  regulation.  Data  to  be  presented  at 
public  hearings  is  already  part  of  the  Docket 
Record  of  FDA.  and  should  have  been 
incorporated  into  the  fmal  regulation. 

(HEI  Para.  L2.) 

There  are  two  aspects  to  this 
objection  that  must  be  analyzed  to 
determine  if  HEI  has  provided  the  basis 
for  a  hearing:  (1)  The  objection's 
assertion  with  respect  to  harmful 
chemicals  being  created  in  irradiated 
food;  and  (2)  the  assertion  that  BFIFC,  or 
more  importantly,  FDA.  ignored  data. 

1.  Creation  of  harmful  chemicals 

Under  FDA's  regulations  and  the 
relevant  case  law.  to  present  a 
substantial  issue  of  fact,  an  objection 
must  do  more  than  make  general 
allegations.  It  must  specifically  identify 
reliable  evidence  that  supports  its 
contentions  (21  CFR  12.24(b)(2)).  Here. 
HEI  contends  that  harmful  chemicals  are 
formed  in  food  that  is  irradiated  but 
specifically  identifies  only  benzene  and 
formaldehyde  as  substances  that  are 
formed.  Therefore.  FDA  will  consider 
whether  HEI  has  demonstrated  that  a 
substantial  issue  of  fact  exists  with 
respect  to  whether  the  production  of 
these  two  chemicals  during  irradiation 
affects  the  safety  of  the  food  that  is 
irradiated. 

To  establish  a  basis  for  a  hearing, 
data  and  information  must  be  submitted 
that  if  established  at  a  hearing,  would 
be  adequate  to  justify  resolution  of  a 
factual  issue  in  the  way  sought  by  the 
objector  and  to  justify  the  action 
requested  (21  CFR  12.24(b)(3)).  Thus. 
HEI  must  provide  some  basis  to  find 
that  the  levels  of  benzene  or 
formaldehyde  that  would  be  formed  in 
food  under  the  conditions  of  the 


regulation  raise  sufficient  concern  to 
affect  the  conclusion  reached  by  FDA 
that  food  irradiated  in  accordance  with 
21  CFR  179.26  is  safe.  Based  on  ito 
review  of  HEI's  objection,  FDA  finds 
that  HEI  has  not  done  so  and.  therefore, 
has  not  justified  a  hearing  on  the  effects 
of  benzene  and  formaldehyde  in 
irradiated  food. 

a.  Benzene.  HEI  has  not  provided  any 
evidence  to  show  either  that  benzene  is 
formed  in  food  irradiated  under  the 
conditions  of  the  regulation,  or  that  the 
amount  of  benzene  that  mi^t  be  formed 
when  food  is  irradiated  would  be 
toxicologically  significant  Instead.  HEI 
has  merely  asserted  that  the  entire 
record  previously  considered  by  FDA 
provides  the  basis  for  its  contention. 
Such  a  general  allegation,  without  any 
specific  evidence  to  support  it,  does  not 
provide  a  basis  for  a  hearing  (21  CFR 
12.24(b)(2)). 

The  agency  cited  a  report  showing 
that  an  increased  amount  of  benzene 
was  found  when  frozen  beef  was 
irradiated  in  the  absence  of  air  at  a 
sterihzing  dose.  56  kGy  (5.6  Mrad),  a 
level  much  greater  than  that  permitted 
by  this  regulation  (Ref.  14).  The 
concentration  of  benzene  in  this 
radiation-sterilized  beef  was  reported  as 
19  parts  per  billion  (ppb).  After  cooking, 
the  beef  contained  15  ppb  benzene, 
compared  to  2  ppb  and  3  ppb  benzene  in 
cooked  beef  that  has  been  heat 
sterilized  or  frozen  but  not  irradiated.  In 
a  1977  report  for  the  Department  of  the 
Army  entitled.  "Evaluation  of  the  Health 
Aspects  of  Certain  Compounds  Found  in 
Irradiated  Beef  (Ref.  14),  the  Federation 
of  American  Societies  for  Experimental 
Biology's  (FASEB's)  Select  Committee 
on  the  Health  Aspects  of  Irradiated  Beef 
(the  Select  Committee)  stated  that  much 
larger  amounta  of  benzene  had  been 
foimd  in  eggs  and  refrigerated  haddock 
that  had  not  been  irradiated.  The  Select 
Committee  noted  that  benzene  had  also 
been  reported  in  20  other  nonirradiated 
foods  by  numerous  workers,  but 
comparison  with  irradiated  samples  was 
difficult  because  of  the  lack  of 
quantitative  data  for  the  nonirradiated 
foods. 

The  Select  Committee  concluded  that 
the  small  addition  of  benzene  from 
radiation-sterilized  beef  would 
contribute  only  a  trivial  increment  to  the 
normal  body  burden  and  is  unlikely  to 
increase  significantly  whatever  hazard 
exists  from  other  sources.  FDA  is  not 
aware  of  any  evidence  that  would  call 
this  conclusion  into  question,  and  HEI 
has  not  cited  any.  If  benzene  is  formed 
in  food  during  irradiation  under  the 
conditions  of  this  regulation,  FDA  would 
expect  the  concentration  to  be  far  lower 
than  in  the  radiation-sterilized  beef 


because  the  permitted  dose  is  less  than 
one-fiftieth  of  that  used  with  the  beef. 

b.  Formaldehyde.  The  agency  does 
not  dispute  that  formaldehyde  may  be  a 
secondary  reaction  product  of 
carbohydrates  in  aqueous  solutions 
irradiated  in  the  presence  of  oxygen 
(Ref.  62).  To  justify  a  hearing  under  21 
CFR  12.24(b)(3),  HEI  must  proffer 
evidence  t^at  formaldehyde:  (1)  Is 
carcinogenic  when  ingested;  (2)  is 
formed  in  food  irradiated  imder  the 
conditions  of  the  regulation;  and  (3)  if 
formed,  is  formed  in  amounts  sufficient 
to  raise  a  health  concern.  HEI  has  not 
provided  evidence  on  any  of  these  three 
points  and  thus  has  failed  to  justify  a 
hearing. 

Formaldehyde  is  an  intermediate  in 
normal  amino  acid  metabolism  in  the 
body  and  is  fotmd  at  the  parts  per 
miUion  level  in  human  blood  (Ref.  63). 
Moreover,  formaldehyde  has  been 
reported  to  occur  in  various  foods  that 
have  not  been  irradiated,  including:  red 
meats,  poultry,  fish.  eggs,  cheese,  fresh 
fiiiits,  beer,  and  soft  drinks,  generally  in 
the  low  parts  per  million  range  (Refs.  64 
to  67).  HEI  did  not  state  its  basis  for 
describing  fromaldehyde  as 
carcinogenic  but  the  agency  assimies 
that  HEI  is  referring  to  a  study  in  which 
formaldehyde,  administered  intranasally 
to  rats,  produced  carcinomas  at  the  site 
of  application  (Ref.  68).  The  agency 
previously  has  concluded  that  this  study 
is  not  relevant  to  the  question  of 
whether  formaldehyde  is  carcinogenic 
when  ingested.  The  agency,  in  its  denial 
of  requests  for  a  hearing  on  aspartame, 
concluded  that  formaldehyde  is  not 
carcinogenic  when  ingested  (49  FR  6672; 
February  22. 1984)..HEI  has  not  cited 
any  evidence  that  would  call  this 
conclusion  into  question  and  thus  has 
not  provided  any  basis  for  reconsidering 
that  conclusion. 

In  the  aspartame  decision,  the  agency 
considered  chronic  studies  in  v^ich 
hexamethylenetetramine  was 
administered  to  three  strains  of  mice  for 
60  weeks  in  drinking  water  in  doses  of 
0.5  to  5  percent  and  to  Wistar  rats  in 
drinking  water  at  1  percent  for  104 
weeks.  Because 

hexamethylenetetramine  is  degraded  in 
the  acid  medium  of  the  stomach  to 
formaldehyde  and  ammonia,  these 
studies  directly  tested  whether  orally 
administered  formaldehyde  is 
carcinogenic.  In  the 
hexamethylenetetramine  studies,  no 
evidence  of  carcinogenic  activity  was 
found  in  any  of  the  test  groups  (49  FR 
6672  at  6680). 

In  addition,  referring  to  the  rat  study 
(Ref.  68)  that  showed  that  formaldehyde 
administered  intranasaUy  produced 
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carcinomas  in  the  nasal  cavities,  the 
agency  stated:  "The  site  of  the 
carcinomas  strongly  indicates  that  the 
neoplastic  process  is  a  localized,  not  a 
systemic,  reaction  to  the  known 
irritating  and  cytotoxic  properties  of 
formaldehyde.  No  increase  in  timior 
incidence  was  observed  at  sites  remote 
to  direct  exposure.  The  same  study 
supports  the  further  conclusion  that 
direct  exposure  to  relatively  high 
concentrations  of  formaldehyde  gas  is 
necessary  before  the  carcinogenic 
process  occurs"  (49  FR  6672  at  6680). 

Therefore,  with  respect  to 
formaMehyde,  the  agency  has  not  found, 
and  HEI  has  not  cited,  any  evidence  that 
formaldehyde  is  carcinogenic  when 
ingested:  that  formaldehyde  is  found  in 
irradiated  foods  at  levels  significantly 
different  than  in  nonirradiated  food;  or 
that  formaldehyde  is  harmful  when 
ingested  at  the  levels  normally  found  in 
food.  Thus,  HEI  has  not  provided  any 
evidence  demonstrating  that  a  material 
issue  of  fact  exists. 

2.  Whether  FDA  ignored  data 

In  its  objection,  HEI  stated  that 
"BFIFC  admitted  that  new  chemicals  are 
formed  in  foods  exposed  to  ionizing 
radiation,  but  did  not  address  the  safety 
of  chemicals  formed  in  such  foods 
unless  they  were  'unique  to  irradiated 
foods'  (51  FR  13377)." 

HEI's  allegation  that  BFIFC  did  not 
address  the  safety  of  chemicals  unless 
they  were  unique  is  not  supported  by  the 
administrative  record.  BFIFC  considered 
both  the  probable  total  yield  of 
radiolytic  products  and  the  fraction  of 
such  products  that  may  be  unique  before 
concluding  that:  "Based  on  what  we 
have  learned  from  our  review  of  all 
aspects  of  food  irradiation  it  is  apparent 
that  any  toxicological  testing 
requirements  must  also  be  predicated  on 
the  amounts  of  new  chemical 
constituents  generated  by  the  irradiation 
process  (URP's)"  (emphasis  added). 
Thus,  BFIFC  considered  all  radiolytic 
products,  not  only  new  or  imique 
radiolytic  products.  A  hearing  will  not 
be  held  unless  there  is  a  genuine  and 
substantial  issue  of  fact  for  resolution 
{21  CFR  12.24(b)(1)),  and  HEI  has  failed 
to  show  that  such  an  issue  exists  on  this 
point. 

HEI  also  alleges  that  "BFIFC  ignored 
the  data  in  the  scientific  Uterature  and 
the  data  submitted  in  comments 
responding  to  the  proposed  regulation. 
Data  to  be  presented  at  public  hearings 
is  already  part  of  the  Docket  of  FDA, 
and  should  have  been  incorporated  into 
the  final  regulation."  It  should  be 
pointed  out  that  BFIFC's  main  task  was 
to  determine  what  types  of  toxicological 
testing  requirements  would  be 


appropriate  to  assure  the  safety  of 
irradiated  foods.  BFIFC  was  a 
temporary  committee  that  ceased  to 
exist  nearly  4  years  before  FDA  issued 
the  proposal  that  elicited  comments  on 
irradiation.  Therefore,  BFIFC  could  not 
have  considered  data  submitted  in 
comments  responding  to  the  proposed 
regulation.  However,  FDA  in  its 
omnibus  rulemaking  considered  not  only 
the  BFIFC  report,  but  also  other 
information  in  the  agency's  files, 
including  the  data  submitted  with 
comments  to  the  proposed  regulation. 
HEI  has  not  identified  any  specific 
data  that  FDA  or  BFIFC  ignored.  It  has 
not,  for  example,  cited  any  studies  that 
were  available  at  the  time  FDA  was 
considering  the  omnibus  rule,  but  that 
the  agency  failed  to  consider.  A  person 
requesting  a  hearing  must  support  its 
allegations  with  an  adequate  proffer  of 
evidence.  General  Motors  Corp.  v. 
FERC.  supra.  656  F.2d  at  798  n.20.  HEI 
has  failed  to  make  such  a  proffer  on  this 
issue  and  thus  has  failed  to  demonstrate 
that  a  hearing  is  appropriate  on  whether 
the  agency  ignored  data. 

O.  Production  of  Hydrogen  Peroxide  in 
Irradiated  Foods 

In  the  omnibus  rule,  FDA  responded 
to  a  comment  that  hydrogen  peroxide  is 
produced  by  irradiation  and  may 
contribute  to  carcinogenesis.  The  agency 
stated  that  it  had  previously  considered 
a  Japanese  study  (Ref.  69)  concerning 
the  potential  carcinogenicity  of 
hydrogen  peroxide  and  concluded  that 
the  evidence  does  not  demonstrate  that 
hydrogen  peroxide  is  a  carcinogen  (51 
FR  13376  at  13379;  see  also  46  FR  2341; 
January  9, 1981).  FDA  further  noted  that 
any  hydrogen  peroxide  formed  would  be 
rapidly  degraded  by  natural  enzymes 
and  antioxidants  in  food,  and  that  any 
residual  hydrogen  peroxide,  if  present, 
would  be  considerably  less  than  that 
encountered  ordinarily  in  foods  and 
enviroiunental  sources. 

HEI  stated: 

The  FDA  admitted  "the  formation  of 
detectable  quantities  of  hydrogen  peroxide, 
organic  peroxides,  and  hydroperoxides 
during  irradiation  of  foods  in  the  presence  of 
oxygen,"  but  erroneously  claimed  that  such 
peroxides  would  disappear  before  food 
consumption  (51  FR  13379).  While  the  FDA 
might  regard  the  Japanese  study  finding 
duodenal  cancer  caused  in  C57B  mice  by 
hydrogen  peroxide  as  inconclusive,  the  FDA 
offers  no  evidence  to  disprove  the  study 
findings.  Further  evidence  regarding  the 
dangers  of  peroxides  will  be  offered  at  the 
public  hearing,  along  with  the  reasons  for 
considering  the  Japanese  study  important. 

(HEI  Para.  1.7.)  (Emphasis  by  HEI.) 

This  objection  raises  the  question  of 
the  extent  to  which  FDA  may  rely  on  the 


determination  that  it  made  in  the  1981 
rulemaking  that  hydrogen  peroxide  has 
not  been  shown  to  be  a  carcinogen.  A 
similar  question  was  raised  in 
Community  Nutrition  Institute  v. 
Novitch.  773  F.2d  1356  (D.C.  Cir.  1985). 
In  that  case,  in  the  course  of  challeng^ 
FDA's  approval  of  the  use  of  aspartame 
in  ready-to-drink  beverages,  the  objector 
also  challenged  the  agency's  approval  of 
certain  dry  uses  of  aspartame.  'The  court 
rejected  the  latter  challenge,  stating: 
"The  agency's  conclusions  concerning 
the  safety  of  the  dry  use  of  aspartame, 
except  to  the  extent  that  new  evidence 
suggests  that  the  FDA  may  not  rely  on 
these  prior  findings  in  its  deliberations 
on  wet  use,  may  not  be  raised  again  in 
this  proceeding  in  the  interests  of 
administrative  finality  and  judicial 
economy. "  [Id.  at  1362-1363.) 

Consequently,  in  this  proceeding,  the 
agency  can  rely  on  the  findings  that  it 
made  about  hydrogen  peroxide  in  earlier 
rulemakings  except  to  the  extent  that 
new  evidence  that  raises  questions 
about  the  agency's  conclusion  is 
presented. 

The  agency  subjected  the  data  from 
the  Japanese  study  cited  by  HEI  to  an 
in-depth  analysis  in  its  final  decision  on 
the  safe  use  of  hydrogen  peroxide  as  a 
sterilizing  agent  for  food  packaging 
materials  (46  FR  2341;  January  9, 1981). 
After  review,  including  consultation 
with  the  authors  of  the  study,  the  agency 
concluded  that  the  results  of  the  study 
did  not  provide  sufficient  evidence  to 
designate  hydrogen  peroxide  as  a 
carcinogen.  FDA  placed  the  manuscripts 
of  the  Japanese  study  and  memoranda 
of  FDA's  Cancer  Assessment  Conunittee 
on  public  display  in  the  Dockets 
Management  Branch  imder  Docket  No. 
79F-0318. 

In  addition,  FDA  has  recently 
completed  its  review  of  whether 
hydrogen  peroxide  is  generally 
recognized  as  safe  (GRAS)  for  direct 
addition  to  food  (51  FR  27169;  July  30, 
1986).  The  agency  discussed  the 
Japanese  study  in  its  November  17, 1983, 
GRAS  proposal  (48  FR  52323). 

For  tiie  objector  to  raise  a  material 
question  of  fact  about  the  safety  of 
hydrogen  peroxide,  it  must  point  to 
evidence  that  is  inconsistent  with  FDA's 
conclusions.  Yet,  HEI  has  not  provided 
any  information  to  support  its  claim  that 
hydrogen  peroxide  is  carcinogenic,  or 
that  other  peroxides  are  present  in 
irradiated  foods  in  hazardous  amounts. 
While,  as  stated  above,  FDA  has  the 
ultimate  burden  of  proof  when  it 
approves  the  use  of  a  food  additive, 
once  the  agency  makes  a  finding  of 
safety  in  a  listing  docimient,  the  burden 
shifts  to  an  objector  to  come  forward 
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with  evidence  that  calls  into  question 
FDA's  conclusion.  HEI  has  failed  to 
present  any  such  evidence.  American 
Cyanamid  Co.  v.  FDA.  supra.  606  F.  2d 
at  1314-1315.  Rather,  HEI  merely 
promised  to  provide  further  evidence  at 
a  hearing  on  the  dangers  of  peroxides 
and  on  a  study  that  FDA  had  previously 
evaluated  in  depth  in  a  proceeding  in 
which  no  one  requested  a  hearing. 

A  hearing  cannot  be  justified  on  the 
basis  of  a  promise  that  some 
imidentified  evidence  will  be  provided 
at  the  time  of  that  hearing.  The  person 
seeking  a  hearing  must  meet  a  threshold 
burden  of  tendering  evidence  that 
suggests  the  need  for  a  hearing.  Costle  v. 
Pacific  Legal  Foundation,  supra.  445 
U.S.  at  214.  As  discussed  above,  HEI  has 
not  proffered  any  evidence  on  hydrogen 
peroxide  to  challenge  the  agency's 
conclusion  that  food  irradiated  under 
the  conditions  of  the  regulation  is  safe. 
Thus,  a  hearing  on  this  objection  is 
denied. 

In  addition,  HEI's  statement  that  FDA 
•  *  *  erroneously  claimed  that  such 
peroxides  would  disappear  before  food 
consumption  (51  FR  13379)  *  *  *  "  is  a 
bald  assertion,  vdthout  any  proffer  of 
evidence  to  support  it.  HEI  has  not  cited 
any  evidence  that  hydrogen  peroxide 
would  remain  in  irradiated  food  at 
significant  levels.  A  hearing  will  not  be 
granted  on  the  basis  of  mere  allegations 
or  denials  (21  CFR  12.24(b)(2)).  Thus, 
HEI  has  failed  to  justify  a  hearing  on 
this  point 

P.  Radiolytic  Products 

BFIFC  stated  that  radiolytic  product 
generation  is  dependent  primarily  upon 
the  amount  of  energy  absorbed  by  the 
food.  Based  on  a  review  of  available 
literature  identifying  and  quantifying 
substances  produced  in  foods  by 
radiation,  BFIFC  estimated  that 
irradiation  of  food  at  1  kGy  would 
generate  approximately  30  parts  per 
million  of  radiolytic  products.  BFIFC 
used  experimental  data  on  irradiated 
and  nonirradiated  food  to  estimate  that 
approximately  90  percent  of  the 
radiolytic  products  identified  were 
knowTi  natural  food  components  and 
noted  that  the  remaining  10  percent 
were  chemically  similar  to  known 
natural  food  components  (51  FR  13376  at 
13378).  Based  on  the  findings  of  BFIFC 
and  the  Task  Group,  and  on  its  review 
of  the  other  information  in  the 
administrative  record  of  the  omnibus 
proceeding,  FDA  concluded  that  food 
irradiated  under  the  conditions  of  the 
regulation  is  safe  (51  FR  13376  at  13376). 


1.  Effect  of  irradiation  on  pesticide 
residues 

In  response  to  a  comment  about  the 
fate  of  pesticide  residues  on  produce, 
the  agency  concluded  that  the  total 
amotmt  of  radiolytic  products  from 
pesticide  chemicals  on  foods  that  are 
irradiated  will  be  virtually  nil,  and  that 
these  radiolytic  products  do  not  pose  a 
hazard  to  health  (51  FR  13376  at  13380). 

HEI  stated  that: 

The  FDA  admitted  that  a  pesticide 
chemical  present  on  irradiated  food  could  be 
chemically  changed  by  the  irradiation 
process  (51  FR  13360)  [sit].  The  FDA  offered 
no  scientific  evidence  regarding  the  types  of 
changes  that  might  be  expected,  but  a  mere 
"guess"  or  "estimate"  regarding  the  parts  per 
million  to  be  found  in  food.  This  is  equivalent 
to  guessing  that  a  potential  hazard  is 
harmless,  and  does  not  carry  out  the  FDA 
mandate  to  assure  safety.  Further  evidence 
regarding  these  dangers  and  the  FDA  failure 
to  assess  them  will  be  offered  at  the  public 
hearing. 

(HEI  Para.  1.8.) 

(See  Objection  No.  159  in  Docket) 

To  justify  a  hearing,  an  objector  must 
meet  a  threshold  burden  of  tendering 
evidence  suggestuig  a  need  for  a 
hearing.  Costle  v.  Pacific  Legal 
Foundation,  supra,  445  U.S.  at  214.  It 
must  point  to  facts  that  provide  a  basis 
on  which  to  question  the  agency's 
conclusions.  Cerro  Wire  6"  Cable  Co.  v. 
FERC.  677  F.2d  124. 129  (D.C.  Cir.  1982). 
Here,  to  raise  questions  about  FDA's 
conclusions,  HEI  would  have  to  point  to 
some  evidence  that  would  lead  one  to 
conclude  that  degradation  products  are 
more  toxic  than  the  pesticide  itself,  and 
that  the  amotmt  of  degradation  products 
is  sufficient  to  make  a  difference  in  the 
toxicify  of  the  resulting  residue  mixture. 
HEI  has  not  proffered  any  evidence, 
however. 

Although  HEI  promises  to  offer 
evidence  at  a  hearing,  a  hearing  cannot 
be  justified  on  the  basis  of  a  promise 
that  some  unidentified  evidence  will  be 
provided  at  the  time  of  a  hearing.  A 
person  requesting  a  hearing  must 
support  its  allegations  with  an  adequate 
proffer  of  evidence.  General  Motors 
Corp.  v.  FERC.  656  F.2d  791.  798  n.20 
(D.C.  Cir.  1981).  Rather  than  presenting 
evidence,  HEI  asserts  that  FDA  did  not 
adequately  justify  its  conclusions.  Such 
an  assertion  will  not  justify  a  hearing. 
While,  as  stated  above,  FDA  has  the 
ultimate  burden  of  proof  when  it 
approves  the  use  of  a  food  additive, 
once  the  agency  makes  a  finding  of 
safety  in  a  Usting  document,  the  burden 
shifts  to  an  objector  to  come  forward 
with  evidence  that  calls  into  question 
FDA's  conclusion.  American  Cyanamid 
Co.  V.  FDA.  supra.  606  F.2d  at  1314-1315. 
HEI  has  failed  to  present  any  sudi 


evidence.  Thus,  it  has  not  provided  any 
basis  for  a  hearing. 

2.  Metabolism  of  radiolytic  products 

One  objection  to  the  omnibus 
regulation  which  did  not  request  a 
hearing  took  exception  to  FDA's 
response  to  a  comment  concerned  that 
highly  toxic  unidentified  radiolytic 
products  may  be  present  at  low 
concentrations.  The  objector  cited 
FDA's  response  and  objected  as  follows: 

P.  13386— "Such  URP's  may  be  free  radical 
coupling  products  of  lipid  and  protein-derived 
radicals,  dimers,  and  cross-linked  products. 
However,  enzj  matic  hydrolysis  *  *  *  by 
normal  digestive  enzymes  is  expected  to 
yield  normal  molecular  subunits  such  as  fatty 
acids,  amino  acids,  monosaccharides  *  *  *." 
Many  of  the  coupling  products  may  involve 
carbon-carbon  b>ond8  that  are  not  degraded 
by  digestive  enzymes. 

(See  Objection  No.  159  in  Docket) 
The  agency  has  considered  tfiis 
objection  and  has  found  it  to  be  without 
merit  The  objector  has  misrepresented 
the  agency's  analysis  on  couf>ling 
products  by  omitting  the  words  "of  some 
of  these  compounds."  The  agency  stated 
in  the  omnibus  rule  that  URFs  may  be 
formed,  including  some  that  are 
structurally  atypical  of  parent 
molecules,  such  as  free  radical  coupling 
products  of  Upid  and  protein-derived 
radicals,  dimers,  and  cross-hnked 
products,  and  that  some  of  these  would 
be  digested  normally  (51  FR  13376  at 
13386).  BFIFC  had  concluded  that 
enzymatic  hydrolysis  of  such  radiolytic 
products  by  digestive  enzymes  would 
metabolize  the  majority  of  such 
radiolytic  products  to  yield  normal 
molecular  subunits,  such  as  fatty  acids, 
amino  acids,  and  other  components  that 
would  result  normally  from  the  digestion 
of  the  parent  molecules  (Ref.  5).  Neither 
the  agency  nor  BFIFC  said  or  implied 
that  all  coupled  or  tnt)8slinked  products 
would  be  digested  to  normal 
components.  BFIFC's  analysis  did  show, 
however,  that  while  it  was  assuming 
coupled  products  to  be  unique,  most  of 
these  products  would  be  metabolized  in 
the  same  way  as  other  food  components, 
and  the  amount  of  products  with 
imcharacterized  toxic  potential  would 
be  reduced  considerably. 

Therefore,  the  objector  has  not 
pointed  to  any  problem  in  the  agency's 
position  but  has  focused  on  the 
production  of  (wssible  unique  radiolytic 
products.  The  agency  did  consider  the 
possible  production  of  such  products 
and  concluded  that  the  possibiUty  of 
their  formation  would  be  extremely  low, 
and  that  they  would  be  virtually 
impossible  to  detect  toxicologicaUy  (51 
FR  13376  at  13378). 
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As  noted  in  the  omnibus  rule  (51  FR 
13376  at  13379),  the  important  issue  that 
the  agency  has  had  to  consider  is  the 
probability  that  a  toxic  radiolytic  end- 
product  will  be  formed  in  sufficient 
amounts  to  make  the  food  unsafe.  The 
agency's  review  of  hundreds  of  animal 
feeding  studies  produced  no  evidence  of 
the  presence  of  radiolytic  products  in 
toxic  amounts  in  foods  radiated  under 
conditions  consistent  with  those 
permitted  imder  the  omnibus  rule.  This 
failure  to  find  toxic  amounts  of 
radiolytic  products  supports  the 
agency's  conclusion  on  safety.  The 
objector  has  provided  no  information  to 
challenge  this  conclusion. 

3.  Toxicity  of  radiolytic  products 

One  objection  to  the  omnibus 
regulation  which  did  not  request  a 
hearing  took  exception  to  FDA's 
discussion  of  the  usefulness  of  the 
toxicological  studies  that  the  agency 
reviewed: 

P.  13384 — "*  *  *  if  a  potent  toxic  material 
were  present  at  any  level  of  toxicological 
signiflcance  in  irradiated  foods  ingested  by 
test  animals,  some  consistent  toxicological 
signs  would  l>e  manifest  in  the  studies." 
Why?  These  studies  you  reviewed  covered  a 
wide  variety  of  foods,  tested  animals, 
dosages  of  radiation  used,  diets  used,  etc 
One  should  not  expect  consistent 
toxicological  signs.  On  p.  13380  you  state 
"*  *  *  radiolytic  products  from  different 
spices  are  likely  to  be  different"  The  same  is 
true  of  different  fruits  and  vegetables,  lo  the 
toxicological  effects  would  t>e  expected  to  be 
different  here  too.  Don't  you  think  so7 

(See  Objection  No.  159  in  Docket.) 

Most  foods,  including  those  tested  in 
animal  feeding  studies,  arc  composed 
mainly  of  water,  carbohydrates,  fats, 
and  proteins  as  well  as  lesser  amotmts 
of  vitamins,  minerals,  and  a  large 
variety  of  flavoring  components. 
Because  the  same  constituents  dominate 
the  composition  of  many  foods,  one 
would  expect  similar  products  from 
foods  with  similar  composition. 

The  major  reaction  resulting  from 
irradiating  foods  that  have  a  significant 
water  content,  such  as  fivits  and 
vegetables,  involves  reaction  of  free 
radicals  of  water  with  other  food 
constituents,  such  as  carbohydrates. 
Thus,  while  it  is  true  that  if  a  potent 
toxicant  were  formed  in  irradiated  food, 
its  toxic  significance  would  not  be  the 
same  at  all  doses  or  in  all  foods,  it  does 
not  follow  that  if  a  potent  toxicant  were 
present  in  irradiated  food,  there  would 
be  no  correlation  among  the  studies 
FDA  reviewed.  Therefore,  because  FDA 
reviewed  a  large  amoimt  of  animal 
feeding  study  data,  a  potent  toxicant 
should  have  shown  some  pattern  in 


similar  studies  with  similar  foods.  FDA 
did  not  see  such  a  pattern. 

Because  the  data  bom  tests  with  a 
wide  variety  of  foods  at  a  variety  of 
doses  do  not  provide  evidence  of  a 
potent  toxic  material,  the  likelihood  of 
finding  a  toxic  effect  with  food 
irradiated  tmder  the  limited  conditions 
permitted  by  this  rule  is  so  small  as  to 
be  Insignificant.  The  objector  has  merely 
disagreed  with  the  agency's  conclusion 
and  has  not  provided  any  evidence  to 
the  contrary. 

Q.  Test  for  Quantity  of  Radiolytic 
Products  in  Food 

HEI  stated: 

FDA  has  not  developed  an  empirical  test 
for  measuring  effectively  the  quantities  of 
residual  toxic  radiolytic  products  and  unique 
radiolytic  products  present  in  irradiated 
foods.  FDA  should  withdraw  its  regulation 
tuitil  research  into  developing  such  a  test, 
currently  underway  at  the  National  Bureau  of 
Standards,  is  completed.  Evidence  regarding 
this  issue  and  the  work  underway  at  MBS  will 
be  presented  at  the  public  hearing. 

(HEI  Para.  1.4.) 

Under  FDA's  regulations,  a  hearing 
will  not  be  granted  on  factual  issues  that 
are  not  determinative  with  respect  to  the 
action  requested  (21  CFR  12.24(b)(4)). 
HEI  has  failed  to  point  to  any  specific 
way  in  which  the  rule  itself  is 
inadequate  without  a  test.  HEI  has  not 
explained  what  it  means  by  "an 
empirical  test,"  what  such  a  test  would 
accompUsh,  or  what  allegedly  toxic  or 
unique  radiolytic  products  require 
quantitative  measurement  Thus,  HEI 
has  not  provided  a  basis  for  a  hearing. 

Furthermore,  HEI  has  not  provided 
any  basis  to  find  that  the  work  done  at 
tiie  National  Bureau  of  Standards  (NBS) 
is  relevant  to  this  proceeding.  The  work 
conducted  at  NBS  was  a  research 
project  funded  by  USDA  in  1986.  This 
project  was  directed  primarily  at 
developing  an  analytical  method  for 
determining  whether  poultry  has  been 
irradiated.  The  project  involved 
detection  of  a  radiolytic  product  of  an 
amino  acid  found  in  proteins.  It  was  not 
designed  to  be  applicable  to  the  foods 
covered  by  this  regulation. 

R.  Possible  Synergistic  Effect 

A  synergistic  effect  is  an  action  by 
two  or  more  substances  to  produce  an 
effect  that  each  substance  is  incapable 
of  producing  by  itself.  Such  an  effect  can 
be  beneficial  or  detrimental.  The  agency 
does  not  ordinarily  consider 
hypothetical  synergistic  effects  unless 
there  is  reason  to  believe  that  there  will 
be  synergistic  effects  that  present  a 
safety  concern.  It  did  not  consider  such 
effects  in  this  rulemaking  because 


available  evidence  did  not  suggest  that 
there  are  any  such  effects. 
HEI  stated  that: 

The  FDA  fails  to  address  the  potentially 
synergistic  effects  of  new  chemicals  created 
by  the  food  irradiation  process  in  different 
foods  [sic]  items  that  might  be  ingested  by  an 
individual.  Evidence  of  such  synergistic 
effects  would  be  presented  at  a  pubUc 
hearing. 

(HEI  Para  I.IO.) 

HEI  has  not  presented  any  evidence 
to  show  that  there  is  any  likelihood  that 
synergistic  effects  will  occur  among  the 
chemicals  created  in  food  by  irradiation. 
Rather,  HEI's  request  for  a  hearing 
merely  alleges  that  such  effects  will 
occur,  without  providing  any  supporting 
evidence  other  than  a  vague  offer  to 
present  evidence  at  the  hearing.  Mere 
allegations  are  insufficient  to  justify  a 
hearing.  An  objector  must  make  an 
adequate  proffer  of  evidence  to  support 
its  allegations  and  to  show  that  they 
provide  a  basis  on  which  to  call  into 
question  the  agency's  conclusions.  Cerro 
Wire  »  Cable  Co.  v.  FERC,  supra,  677  F. 
2d  at  129. 

Moreover,  a  hearing  cannot  be 
justified  on  the  basis  of  a  promise  that 
some  unidentified  evidence  will  be 
provided  at  the  time  of  that  hearing.  The 
person  seeking  a  hearing  must  meet  a 
threshold  biutien  of  tendering  evidence 
that  suggests  the  need  for  a  hearing. 
Costle  v.  Pacific  Legal  Foundation, 
supra.  445  U.S.  at  214.  By  merely  making 
the  bald  assertion  that  the  possibility  of 
synergistic  effects  exists  and  by  failing 
to  submit  any  evidence  to  support  that 
assertion,  the  objector  has  failed  to 
demonstrate  that  an  issue  of  fact  exists 
with  respect  to  the  possible  synergistic 
effects  of  radiolytic  products  and  thus 
has  failed  to  justify  the  granting  of  a 
hearing. 

FDA  is  not  aware  of  any  evidence  that 
radiolytic  products  produce  synergistic 
effects.  FDA  stated  in  the  omnibus  rule 
that  experiments  have  shown  that  very 
few,  if  any,  of  the  radiolytic  products  are 
unique  to  irradiated  foods  (51  FR  13376 
at  13378).  One  can  speculate  on  possible 
synergism  among  any  of  the  thousands 
of  chemical  components  that  are 
naturally  present  in  the  daily  diet,  but 
unless  one  has  reason  to  believe  that  a 
particular  effect  may  occur,  such 
speculation  is  likely  to  be  fruitless  and, 
therefore,  an  inappropriate  subject  for 
study.  HEI  has  not  provided  a  plausible 
hypothesis  or  appropriate  information 
that  would  lead  one  to  suspect  adverse 
synergistic  effects  from  components  of 
irradiated  foods. 


S.  Induced  Radioactivity:  Sodium-24 

One  objection  to  the  irradiated  pork 
rule  stated  that  when  pork  has  been 
irradiated,  sodium-24  becomes  a  pure 
gamma  emitter  in  the  pork  for  24  hours 
after  treatment  thereby  creating  a 
dangerous  situation  for  24  hours.  The 
objector  did  not  submit  any  data  to 
support  this  objection,  nor  did  it  request 
a  hearing. 

The  agency  has  considered  this 
objection  and  has  fotmd  it  to  be  without 
merit.  FDA  stated  in  its  1981  advance 
notice  of  proposed  rulemaking  that  "the 
use  of  ionizing  radiation  of  appropriate 
source  energy  does  not  induce  any 
detectable  radioactivity  in  foods  when 
measured  by  methods  that  can  easily 
detect  the  presence  of  radioisotopes  that 
occur  naturally  in  foods"  (46  FR  18992; 
March  27, 1981).  The  report  that  served 
as  a  basis  for  this  statement  (Ref.  70) 
noted  that  soditmi-24  can  be  produced 
and  measured  in  foods  when  they  are 
irradiated  by  sources  with  energy  levels 
in  excess  of  12  million  electron  volts 
(MeV)  but  not  after  irradiation  by 
sources  of  10  MeV  or  less.  The  agency 
has  limited  the  use  of  sources  of 
radiation  to  those  that  produce  radiation 
at  energies  of  10  MeV  or  less  (21  CFR 
179.26(a)).  The  radiation  energies  of 
cobaIt-60  and  cesiimi-137  are  both  below 
2  MeV.  The  agency  is  not  aware  of  any 
evidence  to  demonstrate  that  irradiation 
of  pork  under  the  conditions  of  the 
regulation  produces  measurable 
amounts  of  sodium-24. 

T.  Summary 

In  this  section  on  safefy,  the  agency 
has  addressed  objections  to  its 
conclusion  that  foods  irradiated  tmder 
the  conditions  of  the  regulation  are 
safe.*  The  agency  has  considered  these 
objections  and  finds  that  none  of  them 
justifies  a  hearing  imder  the  criteria 
outlined  in  21  CFR  12.24(b).  Thus,  tiie 
agency  is  denying  all  of  the  objections 
and  requests  for  a  hearing  on  the  safety 
of  the  irradiation  of  food  under  the 
conditions  set  forth  in  21  CFR  179.26. 

in.  Effect  on  Nutritional  Qualify 

As  stated  earlier,  some  changes  in 
food  chemistry  occur  during  irradiation 
processing.  Such  changes  can  occur  in 
nutrients  as  in  other  components  of 
food.  Although  certain  nutrients  in 
particular  food  commodities  are 
extremely  sensitive  to  irradiation,  there 
would  not  be  a  significant  effect  on  a 
consimier's  diet  from  food  irradiation 


*  HEI  made  21  specific  objections  on  safety,  each 
of  which,  it  claimed,  justified  a  hearing.  HEI  made  a 
22d  objection  on  the  nutritional  quality  of  irradiated 
foods.  This  objection  is  discussed  in  the  next 
section. 


imless  the  consiuner  depended  on  a 
particularly  sensitive  food  for  a  major 
portion  of  the  dietary  need  for  a 
particularly  sensitive  nutrient.  Just  as 
with  other  processing  methods,  the 
nutritional  consequences  of  irradiating  a 
food  must  be  evaluated  by  considering 
the  likely  effect  on  the  diet  as  a  whole. 

As  a  comparison,  the  freezing  process 
is  probably  the  best  preservation 
method  for  retention  of  vitamin  content 
however,  this  method  is  not  without 
some  effect  on  the  processed  food.  For 
example,  some  vegetables  lose  up  to  14 
percent  of  vitamin  C  and  from  3  to  8 
percent  of  thiamine  when  frozen.  In  the 
case  of  pork  chops,  an  excellent  source 
of  thiamine,  losses  in  this  vitamin 
following  6  months  of  frozen  storage 
have  been  reported  to  range  from  an 
insignificant  amoimt  to  as  much  as  40 
percent  (Refs.  71  and  72). 

Before  freezing,  most  vegetables  are 
blanched  to  inactivate  enzymes  that 
would  otherwise  cause  unacceptable 
changes  in  sensory  properties  and 
nutritive  value  during  frozen  storage. 
Losses  of  vitamin  C  during  water 
blanching  and  cooling  of  eight  common 
vegetables  (e.g.,  green  beans,  broccoli, 
and  spinach)  range  as  high  as  70 
percent  with  an  average  loss  of  aroimd 
25  percent  Losses  of  thiamine  in  some 
of  these  same  vegetables  range  as  high 
as  80  percent^ 

Nevertheless,  although  some  nutrient 
losses  occur  during  processing,  one 
would  not  say  that  freezing  renders  such 
foods  to  be  nutritionally  unwholesome 
or  unsafe.  The  same  criteria  for 
determining  safefy  and  wholesomeness 
must  be  appUed  to  processing  by 
irradiation. 

Any  change  caused  by  irradiation  will 
be  dose  dependent  so  that  the 
significance  becomes  less  as  the  dose 
gets  smaller.  The  agency  cited  several 
references  in  its  proposal  (49  FR  5714  at 
5721)  that  demonstrate  that  there  are  no 
significant  nutrient  differences  between 
nonirradiated  foods  and  foods  irradiated 
at  a  dose  below  1  kGy  (100  krad).  FDA 
agreed  with  those  reports  and  concluded 
that  nutritional  variations  in  foods 
irradiated  under  the  conditions  of  the 
regulation  are  nearly  always  negligible 
and  therefore  of  no  significance  to 
human  health.  Because  the  agency 
considered  food  irradiated  imder  the 
conditions  of  the  regulation  to  be  no 
different  nutritionally  from 
nonirradiated  foods,  and  because  no 
comment  submitted  evidence  to  the 
contrary,  the  agency  concluded  that 
destruction  of  nutrients  was  not  an  issue 


'  Many  papers  have  been  published  to  document 
such  results.  A  succinct  summary  in  tabular  form  is 
contained  in  Ref.  73. 


in  this  rulemaking  (51  FR  13376  at 
13381). 
HEI  stated  that 

Nutrient  destruction  is  generally  admitted 
regarding  exposure  to  ionizing  radiation,  but 
the  FDA  states  that  there  is  no  nutritional 
difference  between  unirradiated  food  and 
food  irradiated  at  levels  below  100,000  rads 
(51  FR  13381).  This  claim  is  false,  and 
relevant  evidence  will  be  submitted  at  the 
public  hearing.  For  example,  an  initial  study 
conducted  at  the  USDAs  Eastern  Regional 
Research  Center  in  Philadelphia  found  that 
pork  irradiated  at  100  krads  suffered  a  20% 
loss  of  thiamine.  Since  nutrient  loses  at  doses 
higher  than  100  krads  are  usually  dose 
related  and  are  well  documented  (See  Exhibit 
A,  Tony  Webb,  "Food  Irradiation  in  Britain" 
pp.  14  &  15),  it  is  unreasonable  to  claim  that 
losses  magically  disappear  at  lower  levels. 

(HEI  Para.  1.11.) 

On  February  2, 1987,  FDA  requested 
that  HEI  submit  the  information  that  it 
intended  to  present  at  a  hearing  to 
support  its  contention  that  nutritional 
differences  in  food  irradiated  under  the 
conditions  of  the  regulation  are 
significant  In  its  reply  of  March  6, 1987, 
HEI  cited  10  documents  but  did  not 
include  copies  of  any  of  those 
documents.  Seven  of  the  documents  that 
HEI  cited  were  on  the  effect  of 
irradiation  on  vitamins  and  other 
nutrients,  including  natural  antioxidants; 
two  articles  were  on  the  effect  of 
irradiation  on  fats;  and  one  reference 
discussed  nutritional  loss  as  a  function 
of  dose.  FDA  searched  its  files  for  the 
documents  mentioned  by  HEI  and  was 
able  to  locate  all  but  two.  On  May  5, 
1987,  the  agency  again  wrote  to  HEI  and 
requested  the  two  references  that  were 
not  available  in  the  ageny's  files.  HEI 
provided  one  of  the  references  but  was 
unable  to  locate  the  second. 

A.  Original  Objection 

In  its  objection,  HEI  challenged  FDA's 
statement  in  the  onmibus  rule  that 
"*  *  *  the  available  literature  indicated 
that  there  are  no  nutritional  differences 
between  unirradiated  food  and  food 
irradiated  at  levels  below  1  kGy  (100 

Krad) (51  FR  13376  at  13381).  It  is 

not  clear,  however,  whether  HEI  is 
claiming  that  irradiation  of  some  foods 
will  reduce  the  amounts  of  some 
nutrients,  or  that  foods  irradiated  under 
the  conditions  of  this  regulation  will 
adversely  affect  the  nutritional  status  of 
humans  who  consume  these  foods.  FDA 
did  not  intend  to  imply  that  there  are 
never  changes  in  nutrient  levels  when 
food  is  irradiated.  FDA's  statement  was 
intended  to  mean  that  the  nutrient 
losses  below  1  kGy  are  so  smcdl  as  to  be 
of  no  nutritional  consequence  for  the 
human  diet.  Because  the  amount  of 
chemical  change  is  directiy  proportional 
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to  dose,  it  is  reasonable  to  conclade  tliat 
some  fraction  of  the  nutrients  may  be 
lost  at  any  dose,  and  that  the  amount 
lost  will  approach  zero  as  the  dose 
approaches  zero.  FDA  has  never 
claimed  "that  losses  magically 
disappear  at  lower  levels  *  *  *"  as  HH 
apparently  asserts  in  its  objection. 

To  justify  a  hearing  on  this  point,  it  is 
not  enough  for  HEI  to  simply  assert  that 
some  nutrient  loss  can  occur.  HEI  must 
present  evidence  that  suggests  that 
nutrient  losses  in  food  irradiated  at 
doses  permitted  by  the  regulation  are 
sufficiently  large  and  would  so  affect  the 
diet  that  nich  food  would  be 
nutritionally  unwholesome  or  unsafe.  A 
hearing  will  not  be  held  wiless 
resohition  of  a  factual  issue  in  the  way 
sought  by  the  objector  is  attequate  to 
justify  the  action  requested  (21  CFR 
12.24(b)(4)). 

In  its  objection.  HEI  stated  that  an 
unpublished  USDA  study  "*  *  'found 
that  pork  irradiated  at  100  Krads 
suffered  a  20%  loss  of  thiamine."  HEI 
has  neither  provided  any  evidence  from 
such  a  study  nor  provided  any  basis  for 
why  its  statement  if  true,  would  show 
that  irradiated  pork  is  unsafe.  A  hearing 
will  not  be  held  unless  a  factual  issue 
can  be  resolved  by  specifically  ^^ 
identified  reliable  evidence  (21  CFR 
lZ24(b)(2)). 

HEI  also  sUted  that  other  "*  *  * 
relevant  evidence  will  be  submitted  at 
the  public  hearing  *  *  *."  As  stated 
above,  FDA  requested  that  HEI  submit 
the  information  it  intended  to  i^esent 
and  HEI  responded  by  citing  10 
documents.  These  documents  and  the 
questioiu  they  raise  are  considered 
below. 

B.  Effect  on  Nutrients 

Seven  of  the  docimients  HEI  dted 
referred  to  the  possible  loss  of  nutrients, 
such  as  vitamins,  when  food  is 
irradiated.  HEI  cited  one  reference  (Ref. 
50]  on  the  effects  of  irradiation  on  the 
vitamin  C  content  of  orange  juice,  one 
reference  on  the  effects  of  irradiation  mi 
beta  carotene  in  solution,  and  one 
reference  to  an  unpublished  USDA 
study  on  the  thiamine  content  of 
irradiated  bacon  in  the  raw,  cooked,  or 
freeze-dried  form.  HEI  stated  that 

Ascorbic  add  losses  in  orange  iuice 
amoonted  to  10%  to  70%  after  irratfiation  with 
2.5  to  10.0  kGy  according  to  Beyer*.  M.  et  aL, 
"Chemical  Consequences  of  Irradiation  of 
Subtropical  Fniits,"  in  P.S.  Elias  and  AJ. 
Cohen,  ed**,  RECENT  ADVANCES  IN  FOOD 
IRRADIATION,  171  at  178  (1983). 

(HEI  March  6. 1987,  resp(mse.  p.  3  (Ret 
2).) 

Snauwaert  P.  et  ■l.^'lnfhience  of  Gamma 
Irradiatiafi  on  the  Provitamin  A  (Beta- 


Carotene)  in  Sohition."  in  RADIATION 
PRESERVATION  OF  FOOD.  1^5A  a  FAO: 
Vienna.  29  (1973).  Table  0  demoastratea  dose 
related  reduced  Beta-carotene  at  doses 
ranging  from  3.36  to  205  krad.  The 
researchers  stated.  "At  doses  hj^er  than  200 
krad  Beta-carotene  tends  to  degrade 
completdy." 

(HEI  March  6, 1987,  response,  p.  4  (Ref. 
2).) 

A  recent  report  submitted  to  U^A's  Food 
Safety  and  Inspection  Service  by  the 
Agricuiturai  Research  Service  reported  that 
"thiamine  content  of  bacon  in  raw,  cooked,  or 
freeze-dhed  form  degraded  at  a  significantly 
higher  rate  during  cooking  if  the  bacon  had 
been  irradiated,"  according  to  Food  Chemical 
News  42  (Nov.  10, 1966).  We  have  not  yet 
obtained  a  copy  of  this  report,  tnit  we  believe 
that  it  should  be  considered  by  FDA 

(HEI  March  6, 1987,  response,  p.  3  (Ret 
2).) 

HEI  cited  testimony  before  Congress,  on 
behalf  of  the  National  Nutritional  Foods 
Association,  on  a  bill  to  provide  Federal 
coordination  for  the  continued  development 
and  commercialization  of  food  imdiation. 
The  testimoay  claimed  that  irradiation  would 
reduce  the  concentration  of  natural 
"protective  materials,"  such  as  antioxidants, 
in  proportion  to  the  radiation  dose  and 
operating  conditions. 

(HEI  March  6, 1987,  response,  p.  4  (Ret 

2).) 

HEI  also  cited  three  review  articles 
that  discuss  loss  of  vitamins  and  other 
nutrients  in  irradiated  foods. 

Dennison,  R.A  and  EM.  Ahmed,  "Review 
of  the  Status  of  Iiradiation  Effects  on  Citrus 
FruiU",  from  mOCEEDINGS  OF  THE 
INTERNATIONAL  SYMPOSIUM  ON  FOOD 
IRRADIATION,  June  6-ia  1966,  lAEA/FAO, 
619  at  627  (1967).  Vitamin  C  losses  indicated 
by  several  studies  are  summarized  at  p.  627. 

(HEI  March  6, 1987.  response,  p.  3  (Ret 

?w 

Munry,  TK-Jsic].  "Nutritional  Aspects  of 
Food  Irradiation,"  presented  to  the  Joint 
FAO/IAEA/WHO  Expert  Committee  on  the 
Whoieaomeness  of  irradiated  Food.  Oct  27- 
Nov.  3, 19ea  This  paper  cites  a  variety  of 
studies  evaluating  nutiitiooal  aspects  of 
irradiated  food.  It  admits  that  nutritional 
losses  occur  at  low  doses,  but  diamiases  them 
by  stating  that  they  are  less  (hao  those  found 
with  other  food  processes.  Canned  foods  are 
well  known  to  be  nutritionally  depleted,  and 
flie  consumer  can  readily  tell  that  a  food  was 
canned  since  it  is  purchased  in  a  can  or  jar. 
Irradiated  food  can  be  sold  as  "fresh."  with 
only  a  misleading  symbol.  aftR  April  18, 
1988.  and  consumers  are  unlikely  to  realize 
that  the  food  is  processed  and  that  vitamin 
content  is  reduced.  Murry  reported  that  Azar 
observed  losses  of  up  to  22%  in  thiamine  as 
well  as  riboflavin,  niacin,  and  pyridoxlne  in 
rice. 

(HEI  March  6. 1987,  response,  p.  3  (Ret 
2).) 

VakiL  Urmila  K.  et  al..  "Nutritional  and 
Wholesomeness  Studies  with  irradiated 


Foods:  India's  Program."  RADIATION 
PRESERVATION  OF  FOOD.  IAEA  &  FAO: 
Vienna  673  (1973).  Table  IV  shows  losses  in 
nutrients  when  wheat  is  irradiated  at  doses 
of  20  krad  and  200  krad.  They  found  that  8  to 
12%  of  total  thiamine,  riboflavin  and  niacin 
were  lost  due  to  radiation  treatment.  Up  to 
2&-35%  of  alpha-tocopherol,  localized  in  the 
germ,  was  lost  with  radiatian  doses  of  20  and 
200  krad.  An  overall  increase  of  about  8%  in 
free  amino  acid  levels  was  observed  on 
irradiation  up  to  1  Mrad.  Ionizing  radiation 
caused  fragesentation  of  the  starch  and 
proteins  in  wheat  B  vitamins  were  reduced 
in  irradiated  shrimp. 

(HEI  March  6, 1987,  response,  p.  5  (Ret 
2).) 

The  issue  raised  by  HEI  must  be  a 
material  issue  concerning  which  a 
meaningful  hearing  might  be  held. 
Pineapple  Growers  Ass  'n  of  Hawaii  v. 
FDA,  supra  1085.  As  discussed  above, 
the  agency  recognizes  that  irradiation 
can  produce  nutrient  losses  imder  some 
conditions  but  has  concluded  that  such 
effects  are  not  a  safety  concern  under 
the  conditions  of  the  regulation. 

To  justify  a  heating.  HEI  must  provide 
evidence  that  nutritioaal  loss  in  a  food 
irradiated  under  the  conditions  of  this 
regulation  either  renders  the  food  unsafe 
or  has  a  significant  effect  on  the  diet  of 
humans  (see  21  U.S.C.  348(c}(5MB]). 
While,  as  stated  above,  FDA  has  the    - 
ultimate  burden  of  proof  when  it 
approves  the  use  of  a  food  additive, 
once  the  agency  makes  a  finding  of 
safety  in  a  listing  document,  the  burden 
shifts  to  an  objector  to  come  forward 
with  evidence  that  calls  into  question 
FDA's  conclusion.  American  Cyanawid 
Co.  V.  FDA,  supra,  606  F.  2d  at  1314- 
1315. 

Despite  the  fact  ^at  it  referenced 
numerous  documents,  HEI  has 
submitted  no  information  to  support  its 
allegation  that  nutritional  differences  in 
food  irradiated  under  the  conditions  of 
the  regulation  are  significant  to  himian 
health  and  are  a  safety  concern.  For 
example,  in  the  first  three  studies  cited 
above,  none  of  the  foods  discussed  can 
be  irradiated  under  the  conditions  of  the 
regulation. 

The  statement  of  the  National 
Nutritional  Foods  Association  cited  by 
HEI  contends  that  "antioxidants" 
occurring  naturally  in  food  are 
chemically  consumed  in  reaction  with 
other  radiolytic  products.  However, 
either  the  authors  of  the  statement  nor 
HEI  has  provided  evidence  to  support 
the  contention  that  irradiation  of  food 
imder  the  conditions  of  the  regulation 
will  result  in  a  significant  reduction  in 
these  "protective  materials"  or  to  show 
that  any  reduction  that  might  occur 
would  be  detrimental  to  the  consumer. 


The  other  three  articles  cited  by  HEI 
are  compilations  of  data  from  many 
studies.  None  of  these  authors 
concluded  that  losses  of  nutrients  from 
foods  irradiated  at  doses  permitted  by 
the  regulation  are  of  any  significance  to 
himian  health.  For  example,  HEI  cites 
Murray  as  stating  that  nutritional  losses 
"are  less  than  those  found  with  other 
food  processes."  •  Another  of  these 
cited  authors  (Vakil)  concluded  that 
"[cjompositional  changes  and 
nutritional  losses  due  to  irradiation  are 
comparable  to  those  caused  by 
conventional  processing  methods 
•  *  *."  HEI  has  not  provided  any 
rationale  to  show  why  these  articles 
would  support  its  contention  that  losses 
of  nutrients  from  foods  irradiated  under 
conditions  permitted  by  the  regulation 
would  render  the  food  tmsafe  or  have  a 
significant  effect  on  human  health.  Thus 
HEI  has  not  provided  any  basis  for  a 
hearing. 

Moreover,  HEI's  statement  that  "*  *  * 
consumers  are  imlikely  to  realize  that 
the  [irradiated]  food  is  processed  *  *  *" 
is  not  true.  The  agency  requires  that  the 
labeling  of  an  irradiated  food  must  state 
that  the  food  has  been  irradiated  (21 
CFR  179.26(c)).  (See  also  IV.  Ubeling). 

C.  Effect  on  Fats 

HEI  cited  two  references  on  the 
toxicity  or  indigestibility  of  fats  with 
high  peroxide  values  (rancid  fats)  (Refs. 
75  and  76), 

Draybill  [sic],  H.F..  "Nutritional  and 
Biochemical  Aspects  of  Foods  Preserved  by 
Ionizing  Radiation,"  50  ).  HOME 
ECONOMICS  695  (Nov.  19, 1958)  citing 
Andrews,  J.S.,  Mead,  J.F..  and  Griffith,  W.H.. 
"Toxicity  of  lipid  peroxides  in  the  rat"  15 
FED.  PROC.  918  (1956),  states,  "Highly 
peroxidized  oils  (peroxide  number  of  3,000) 
produced  by  irradiation  and  oxidation  are 
toxic  when  fed  to  rats  at  20  per  cent  level  in 
diet,  but  fats  of  lower  peroxide  numbers 
(peroxide  number  below  400)  when  fed  at 
same  level  in  a  diet  to  rats  were  nontoxic  and 
maintained  normal  growth  (8)."  The  nutritive 
value  of  the  macronutrients  is  apparently 
adversely  affected. 

Schreiber.  Manuel,  and  E.S.  Nasset, 
"Digestion  of  Irradiated  Fat  in  Vivo,"  14  ]. 
APPLIED  PHYS  639  (1959)  concluded  that 
"irradiation  of  lard  is  detrimental  to  digestion 
in  the  dog."  This  study  found  that  irradiation 
increased  the  peroxide  value  of  lard  from  1-2 
to  176,  and  that  in  14  months  of  cold  storage 
the  peroxide  value  continued  to  rise.  The 
damaged  irradiated  fats  apparently  caused 


*  HEI  also  cited  an  article  by  Azar  (Ref.  74), 
referenced  by  Murray,  that  reported  22  percent  losa 
of  thiamine  and  other  vitamins  in  irradiated  rice, 
without  reporting  the  dose  applied.  HEI  did  not 
provide  a  copy  of  this  study  when  FDA  requested  it 
for  review.  In  the  absence  of  this  article,  the  agency 
cannot  evaluate  this  evidence.  A  reference  to 
information  that  is  not  available  cannot  serve  as  a 
basis  for  a  hearing  to  consider  such  information. 


poor  digestion,  with  irradiated  lard  failing  to 
leave  the  stomach  in  normal  time  periods. 

(HEI  March  6. 1987.  response,  p.  3  (Ret 
2).) 

Neither  of  these  studies  provides  a 
basis  for  a  hearing.  Both  studies  are 
directed  to  the  health  effects  of  fats  and 
oils  with  high  peroxide  content  (rancid 
fats).  The  toxicity  or  indigestibility  of 
rancid  fats  is  not  in  dispute,  however. 

Peroxides  are  produced  in  fats  by  a 
variety  of  means,  including  heating  and 
storage  as  well  as  by  irradiation  in  the 
presence  of  air.  HEI  has  not  provided 
any  reason  to  believe  that  rancidity  is  a 
consequence  of  irradiating  foods  imder 
the  conditions  of  this  regulation. 
However,  even  if  irradiation  causes 
rancidity  of  foods,  this  fact  would  not 
cause  the  agency  to  change  its 
conclusion.  Foods  with  a  high  fat 
peroxide  content  (rancid  fats)  are  not 
eaten  because  they  are  unpalatable.  It  is 
unlikely  that  any  food  that  would 
become  rancid  when  irradiated  would 
be  irradiated  because  such  an  irradiated 
food  would  not  be  marketable. 
Therefore,  these  studies  would  not 
provide  a  basis  for  finding  irradiation  to 
be  imsafe  and  thus  do  not  provide  a 
basis  for  granting  a  hearing  under  21 
CFR  12.24(b)(4). 

D.  Control  of  Dose 

HEI  stated  that: 

While  setting  an  upper  limit  of  100,000  rads 
for  food  preservation  helps  limit  nutrient 
losses  due  to  radiation  (since  nutrient  losses 
increase  with  dose),  in  practice,  it  is  quite 
possible  that  foods  will  get  even  higher  doses 
than  planned.  In  a  petition  to  the  FDA  to 
allow  higher  irradiation  doses  for  spices 
(3,000,000  rads),  R.L  Hall,  Vice  President- 
Science  &  Technology  of  McCormick  & 
Company,  Inc.,  stated.  "In  existing  large-scale 
irradiators,  it  is  quite  likely  that  an  overdose 
of  up  to  250%  can  be  expected."  Control  of 
dose  is  clearly  not  as  simple  as  it  soimds. 
Measurable  losses  of  food  nutrients  at  doses 
higher  than  100,000  rads  may  suggest  losses 
occtuTing  at  lower  doses,  whether  or  not 
these  losses  are  easily  measured. 

(HEI  March  6, 1987,  response,  p.  2  (Ret 
2).) 

HEI  appears  to  misimderstand  both 
the  requirements  of  the  regulation  and 
the  practical  significance  of  the 
variation  in  dose  during  processing.  In 
its  proposal,  FDA  discussed  the  dose 
variation  that  a  given  bag,  barrel,  or 
pallet  of  food  receives  diuing 
irradiation.  In  an  example,  it  stated  that 
in  a  typical  use  application,  one  portion 
of  the  container  may  receive  three  times 
(or  300  percent)  as  much  radiation  as  the 
portion  receiving  the  smallest  dose  (49 
PR  5714  at  5717).  Hall's  statement  refers 
to  the  need  for  a  margin  250  percent 
above  the  minimiun  dose,  similar  to 


FDA's  estimate.  The  petition  that  HEI 
refers  to  requested  that  the  maximiun 
dose  be  set  high  enough  to  allow  a 
minimum  dose  that  is  effective.  The 
dose  of  1  kGy  (100,000  rads)  permitted 
by  this  regulation  is  the  maximum  dose 
allowed  for  foods  that  are  soim:es  of 
nutrients,  not  the  minimntn-  Because  of 
the  variation  in  dose  at  different 
positions  of  a  container  during 
irradiation,  treatment  to  a  maximum 
dose  of  1  kGy  means  that  other  portions 
of  the  container  are  likely  to  receive  less 
than  0.5  kGy  and  the  overall  average 
dose  is  likely  to  be  less  than  0.75  kGy. 
Thus,  food  irradiated  under  the 
conditions  of  the  regulation  will  not 
receive  a  dose  greater  than  the 
maximiun  allowed.  In  fact  on  the 
average,  food  will  receive  a 
considerably  lower  dose  than  that 
permitted  by  the  regulation,  not  a  higher 
dose. 

HEI  has  not  provided  any  evidence 
that  any  food  irradiated  under  the 
conditions  of  the  regidation  will  receive 
a  dose  of  radiation  that  is  greater  than 
that  allowed.  Thus,  there  is  no  issue  of 
fact  in  dispute  for  resolution  at  a  hearing 
(21  CFR  12.24(b)(2)). 

rv.  Labeling 

In  the  omnibus  rule,  the  agency 
required  wholesale  and  retail  labeling  of 
all  food  that  has  been  irradiated  (first 
generation  food)  because  the  irradiation 
of  food,  like  other  processing,  could 
affect  its  organoleptic  characteristics. 
The  agency  did  not  require  special  retail 
labeling  for  an  irradiated  ingredient  in  a 
multiple-ingredient  food  (second 
generation  food)  because  such  a  food 
has  obviously  been  processed,  and  the 
effects  of  radiation  on  individual 
ingredients  would  likely  have  no 
significant  effect  on  the  final  product  (51 
FR 13376  at  13389). 

A.  Use  of  Term  "Ionizing" 

One  objection  to  the  omnibus  final 
rule,  which  did  not  include  a  request  for 
a  hearing,  stated  that  because  infrared, 
ultraviolet,  and  visible  radiation,  as  well 
as  microwaves  and  radiowaves,  are  all 
nonionizing  forms  of  radiation,  labeling 
the  food  as  treated  "by  irradiation"  or 
"with  radiation",  without  stating  the 
type  of  radiation,  misleads  the 
consumer.  The  objector  stated  that  "[i]t 
is  clearly  hypocritical  of  the  FDA  to  say 
it  encoiu^es  consumer  education  but 
not  require  it  in  the  form  of  explicit 
labels  stating  that  the  radiation  is 
ionizing." 

The  objector  is  correct  that  there  are 
several  forms  of  radiation,  not  all  of 
which  are  ionizing.  However,  requiring 
the  use  of  unfamiliar  technical  terms 
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does  not  necessarily  convey  useful 
information  to  most  consumers.  The 
word  "radiation"  is  commonly  used  for 
the  type  of  radiation  emitted  by 
radioactive  matter  or  by  X-ray 
machines,  i.e.,  ionizing  radiation.  The 
agency  chose  to  require  only  this  simple 
term  on  a  label  because  the  agency  felt 
that  it  would  inform  the  consumer  at 
least  as  well  as  the  more  technical 
terminology  (51  FR 13376  at  13387).»  The 
objector  did  not  provide  any  evidence 
that  the  additional  word  would  increase 
the  understanding  of  most  consiuners. 
However,  the  agency  does  permit  the 
manufacturer  to  state  specifically  the 
type  of  radiation  used  in  die  treatment, 
e.g.,  'Treated  with  ionizing  radiation," 
or  "Treated  with  gamma  radiation,"  if 
the  more  specific  description  is  indeed 
applicable  (51  FR  13376  at  13388). 

B.  Petition  to  Reconsider  the  Labeling 
Statement 

The  agency  received  a  petition  to 
reconsider  the  labeling  provisions  and 
decided  to  treat  that  petition  as  an 
objection  because  FDA  received  it 
within  the  30  day  objection  period.  The 
objector  (Docket  No.  81-N0(X)4/PRC) 
argued  in  its  objection  that  the  required 
statement  "Treated  with  radiation"  is 
misleading.  He  provided  data  from  a 
limited  consumer  survey  as  the  basis  for 
proposing  that  the  required  statement  be 
replaced  by  the  word  "picowaved"  or 
"irradiated". 

In  this  consumer  survey,  consumers  in 
one  city  were  asked  whether  they  would 
think  diat  food  that  was  labeled 
"treated  with  radiation"  contained 
radiation,  and  whether  they  would  buy 
such  food.  Consumers  in  another  city 
were  asked  the  same  question  except 
the  term  "ionizing  radiation"  was  used 
on  the  hypothetical  label.  A  majority  of 
respondents  stated  that  they  would  not 
buy  food  labeled  in  this  way  because  it 
might  be  radioactive.  No  consumers 
were  asked  about  their  understanding  of 
the  words  "picowaved"  or  "irradiated." 

The  agency  recognizes  that  many 
consimiers  do  not  understand  the 
meaning  of  the  word  "radiation,"  but  it 
believes  that  any  confusion  created  by 
use  of  the  terms  "radiation"  or 
"irradiation"  can  be  corrected  by  proper 
consumer  education.  The  petitioner 
provided  no  evidence  that  the  phrasing 
requested  would  be  more  informative 
than  that  required  by  the  regulation. 
Therefore,  FDA  rejects  this  request 


*  FDA  does  not  require  a  statement  ttiat  the  food 
has  been  irradiated  on  foods  treated  by  nonionizing 
radiation.  Therefore,  there  should  be  no  confusion 
of  terms. 


C  Retail  Labeling 

1.  Label  statement 

Several  objections  to  the  irradiated 
pork  rule  stated  that  the  label  for  pork 
treated  with  radiation  should  so  indicate 
and  objected  that  the  regulation  did  not 
require  special  labeling.  One  of  the 
objectors  requested  a  hearing. 

These  objectors  are  confused  about 
what  the  irradiated  pork  rule  did.  It 
amended  21  CFR  179.22(b)  by  adding 
pork  to  the  list  of  foods  that  may  be 
irradiated.  Paragraph  (c)  of  21  CFR 
179.22  required  the  statement  'Treated 
with  gamma  radiation"on  labels  of 
irradiated  food.  The  irradiated  pork  rule 
did  not  exempt  pork  from  the  labeling 
requirement  in  21  CFR  179.22(c).  Thus, 
the  objections  to  the  irradiated  pork  rule 
were  wrong  in  concluding  that  tfte 
regulation  did  not  require  special 
labeling. 

Section  179.22(c)  was  superseded  by 
the  omnibus  rule,  which  also  establishes 
labeling  requirements  for  all  irradiated 
foods.  Thus,  under  the  former  21  CFR 
179.22  or  the  current  21  CFR  179.26, 
labels  of  irradiated  pork  must  state  that 
the  food  has  been  irradiated. 
Consequently,  these  objections  raise  no 
issue  to  be  resolved  at  a  hearing. 

2.  International  logo 

One  objector,  the  petitioner  for  the 
irradiated  pork  regulation,  requested 
that  the  international  logo  for  irradiation 
be  used  as  an  alternative  to  specific 
wording  required  by  21  CFR  179.22(c). 

The  agency  concluded  in  the  omnibus 
rule  that  an  internationally  used  logo 
should  be  placed  on  labels  and  labeling, 
along  with  specified  wording  that  would 
explain  the  meaning  of  the  logo  to 
consumers  until  the  logo  became  readily 
recognized.  Underlying  this  action  is  a 
finding  by  the  agency  that  consumers 
are  not  aware  of  the  meaning  of  the 
logo,  and  that  it  would  therefore  not  be 
appropriate  at  this  time  to  place  the  logo 
on  a  food  label  without  an  appropriate 
explanation.  The  objector  has  not 
presented  anything  other  tiian  a  mere 
assertion  that  the  logo  is  an  appropriate 
alternative  to  the  wording  required  by 
the  agency.  Therefore,  the  agency 
rejects  tfiis  alternative. 

3.  Two  year  "sunset  clause" 

Several  objections  to  the  omnibus  rule 
expressed  opposition  to  a  2-year  "sunset 
clause"  for  the  required  label  statement 
that  accompanies  the  international,  or 
"radura,"  logo.  They  claimed  that  the 
logo,  by  itself,  is  misleading  and  will  not 
provide  the  needed  information  to  the 
consumer.  The  objectors  said  that  it  is 
unrealistic  to  expect  all  consumers  to 
become  informed  about  the  logo  in  a  2- 


year  period,  and  that  the  use  of  the  logo 
alone  would  be  objectionable.  Some  of 
the  objectors  requested  a  hearing. 

On  Febmaiy  18. 1988,  the  agency 
published  a  proposal  to  extend  the 
wording  requirement  (52  FR  4856)  and 
provided  30  days  for  comment  on  this 
proposal.  On  April  18, 1988,  the  agency 
published  a  final  regulation  that 
discussed  all  comments  and  extended 
the  wording  requirement  another  2  years 
until  April  18, 1990  (52  FR  12756).  Thus, 
the  agency  has  agreed  that  2  years  was 
too  short  a  time  for  the  wording 
requirement  and  has  amended  the 
regulation  accordingly.  Consequently, 
these  requests  for  a  hearing  are  moot. 

D.  Ingredient  Labeling 

Several  objections  were  opposed  to 
irradiation  of  an  ingredient  without 
requiring  special  labeling  on  all  foods 
that  contain  that  ingredient.  Some  of  the 
objectors  requested  a  hearing  on 
whether  FDA  should  require  ingredient 
labeling.  The  most  comprehensive 
statement  of  this  objection  was 
submitted  by  HEI,  which  stated  that: 

The  FDA  ably  defends  its  decision  to  label 
irradiated  foods  to  consumers,  and  then 
ignores  the  arguments  for  informing 
consumers  in  the  case  of  irradiated  food 
ingredients.  The  importance  of  giving 
consumers  the  right  to  choose  is  not 
obliterated  by  the  combination  of  more  than 
one  food  item  into  a  food  product,  so  food 
ingredients  should  be  treated  the  same  as 
individual  food  items.  FDA  did  not  reveal  its 
selective  interpretation  of  its  own  rules 
regarding  the  labeling  of  irradiated  foods  in 
its  proposed  role,  so  the  issue  of  food 
ingredients  was  not  addressed  in  the 
comments  on  the  proposed  rules.  Nothing  in 
current  law  (21  CFR  179)  nor  in  the  FDA 
regulation  states  that  irradiated  ingredients 
are  exempt  from  labeling.  Under  thesn 
regulations,  many  foods  could  therefore  be 
exempted  from  the  labeling  requirement 
under  the  ingredients  loophole  *  *  *. 
Evidence  to  be  presented  at  the  hearings  will 
include  consumer  demands  to  be  properly 
informed  about  the  processes  to  which  food 
has  been  subjected,  the  ability  of  food 
processors  to  provide  the  required  labels  for 
food  ingredients  as  well  as  for  individual 
food  items,  the  logic  and  necessity  of 
extending  the  labeling  requirements  to  food 
ingredients.  Evidence  would  be  presented  by 
various  consumer  organizations  such  as  the 
National  Coalition  to  Stop  Food  Irradiation, 
Coalition  for  Alternatives  in  Nutrition  and 
Healthcare,  and  market  research  experts, 
physicians,  and  scientists. 

(HEI  Para,  m.) 

Before  establishing  a  labeling 
requirement  the  agency  must  have  some 
evidence  that  such  a  requirement  is 
necessary  and  consistent  with  the 
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law.***  The  act  requires  that  the  label  of 
a  food  fabricated  from  two  or  more 
ingredients  bear  the  common  or  usual 
name  of  each  ingredient  (except  that 
spices,  flavorings,  and  colorings  need 
not  be  declared  by  name)  (21  U.S.C. 
343(i)).  The  act  does  not  require  that  the 
label  declare  details  of  processing  for 
each  ingredient  Special  labeling  could 
be  required  if  the  processing  is  material 
in  light  of  representations  made  for  the 
food  or  material  with  respect  to 
consequences  that  may  result  from  using 
the  food  (21  U.S.C.  321(n)). 

FDA  concluded  that  finished  foods 
that  had  been  irradiated  should  bear 
special  labeling  because  such  processing 
could  cause  changes  in  organoleptic  or 
storage  properties.  Such  changes  could 
be  significant  in  light  of  the  fact  that 
such  foods  would  be  perceived  as 
improcessed  vnthout  special  labeling  (51 
FR  13376  at  13388, 13389).  On  the  other 
hand,  FDA  had  no  evidence  that 
irradiation  of  an  ingredient  would  affect 
the  characteristics  of  a  multiple 
ingredient  food  in  any  significant  way. 
Therefore,  the  agency  concluded  that 
the  labeling  requirements  for  irradiated 
ingredients  should  be  the  same  as  for 
any  other  processed  ingredients, 
namely,  to  declare  them  by  their 
conunon  or  usual  name  without  any 
requirement  for  stating  whether  they 
were  processed  (51  FR  13376  at  13389). 

To  justify  a  hearing,  the  objectors 
must  proffer  evidence  that  raises  an 
issue  of  fact  with  respect  to  the  agency's 
finding.  The  objector  would  have  to 
present  evidence  that  irradiation  of  an 
ingredient  affected  the  final  product  to 
such  an  extent  that  the  common  or  usual 
name  was  no  longer  appropriate,  or  that 
the  consequences  that  may  result  from 
use  of  the  final  food  are  such  that  the 
consumer  needs  advance  notice  that  an 
ingredient  has  been  irradiated.  HEI  has 
failed  to  proffer  any  such  evidence, 
however.  HEI  merely  has  stated  that  it 
would  present  evidence  from  various 
consumer  organizations  at  a  hearing.  A 
hearing  cannot  be  justified  on  the  basis 
of  a  promise  that  some  unidentified 
evidence  will  be  provided  at  the  time  of 
the  hearing. 

The  contention  that  labeling  for 
irradiated  ingredients  was  not 
addressed  in  the  proposal  is  not  correct. 
In  the  February  14, 1984,  proposal  (49  FR 
5714),  FDA  requested  comment  on:  (1) 
Whether  it  should  require  any  type  of 
label  statement  on  food  that  has  been 


'■'  With  respect  to  food  labeling,  the  consumer's 
right  to  know  has  been  defined  by  Congress  in  the 
requirements  uf  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  The  agency  has  no  basis  to  impose 
additionul  requirements  once  a  manufacturer  has 
met  the  statutory  obligation. 


treated  by  irradiation;  and  (2)  if  so, 
whether  fiie  statement  should  be 
required  only  on  every  food  that  has 
been  irradiated  (first  generation  food)  or 
also  on  finished  food  with  respect  to 
each  irradiated  ingredient  (second 
generation  food)  (see  49  FR  5714  at 
5718).  In  the  proposal,  the  agency  set  out 
its  tentative  conclusion  that  special 
labeling  need  not  be  required  either 
when  an  ingredient  was  irradiated,  or 
when  a  whole  food  was  irradiated,  and 
it  requested  comment  on  that  tentative 
conclusion.  FDA  ultimately  changed  its 
mind  and  concluded  that  all  foods  that 
have  been  irradiated  should  bear  special 
labeling.  However,  the  agency  also 
concluded  that  it  could  find  no  reason  to 
require  special  labeling  of  a  food  that 
contains  an  ingredient  processed  by 
irradiation.  Thus,  the  agency  did  in  fact 
give  notice  in  the  proposal  that  it  would 
consider  whether  to  require  special 
labeling  of  foods  that  contain  irradiated 
ingredients. 

The  objector's  statement  that  neither 
the  current  law  nor  FDA  regulations 
state  that  irradiated  ingredients  are 
exempt  from  labeling  raises  an  issue  of 
law.  "rhus,  it  cannot  serve  as  a  basis  for 
,  a  hearing  because  a  hearing  will  be 
granted  only  on  the  basis  of  a 
substantial  issue  of  fact  not  on  issues  of 
pohcy  or  law  (21  CFR  12.24(b)(1)). 
Moreover,  the  agency  has  not  exempted 
irradiated  ingredients  itom  any 
requirement  of  law  or  regulation.  It  has 
simply  required  special  labeling  for  a 
finished  food  that  has  been  irradiated  so 
that  consumers  will  know  that  it  has 
been  processed.  As  stated  earlier,  the 
act  requires  only  that  the  presence  of  an 
ingredient  be  declared  on  a  label,  not  a 
declaration  of  whether  the  ingredient 
has  been  processed.  The  objectors  have 
proffered  no  rationale  for  concluding 
that  the  labeling  requirement  in  this  rule 
is  inconsistent  with  the  law. 

V.  Source  of  Radiation 

One  objection  to  the  irradiated  pork 
rule,  from  a  radiation  processing 
company,  stated  that  the  sources  of 
radiation  should  not  be  limited  to 
cobaIt-60  and  ce8itm[i-137  but  should  be 
consistent  with  the  text  and  the  spirit  of 
§  179.26  in  the  proposed  omnibus 
regulation.  The  objector  requested  a 
hearing. 

A  hearing  will  not  be  granted  on 
factual  issues  that  are  not  determinative 
to  modifying  the  regulation  (21  CFR 
12.24(b)(4)].  The  irradiated  pork  rule  was 
based  on  a  petition  limited  to  the  two 
sources  of  radiation  listed.  Thus,  the 
objector  in  requesting  consideration  of 
the  use  of  an  electron  beam  source  is 
raising  an  issue  that  was  not  part  of  that 
rulemaking.  However,  in  the  rulemaking 


resulting  in  the  omnibus  rule,  the  agency 
considered  use  of  all  radiation  sources 
and  issued  a  rule  that  permits  the  use  of 
an  electron  beam  source  for  the  use 
sought  by  the  objector.  Therefore,  this 
objection  is  moot  and  needs  no  further 
consideration. 

VI.  Worker  Safety 

FDA  referred  conmients  on  the 
proposed  onmibus  rule  that  related  to 
worker  safety  and  plant  safety  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the  Nuclear 
Regulatory  Commission  (NRC)  because 
those  agencies  have  jurisdiction  over 
such  issues.  They  advised  FDA  that 
current  regulatory  procedures  are 
adequate  to  ensiue  the  safety  of  the 
worker  and  of  the  general  pubUc  (51  FR 
13378  at  13395).  HEI  requested  a  hearing, 
stating: 

The  FDA  has  promulgated  a  regulation  to 
allow  food  irradiation  using  radioactive 
sotirces,  x-ray  equipment,  and  electron  beam 
equipment  without  reqtiiring  proper  and 
adequate  regulations  regarding  equipment 
periodic  inspection  of  facilities  and 
equipment  training  of  persoimeL  and  related 
necessary  regulations  to  ensure  both  worker 
safety  and  the  safety  of  the  general  public 

(HEI  Para.  IV) 

A  hearing  will  not  be  granted  on 
questions  related  to  regidatory  authority 
outside  of  FDA's  jurisdiction  (21  CFR 
12.24(b)(5)).  The  agency  stated  in  the 
onmibus  rule  that  regulatioiu  on  worker 
safety  and  public  safety  are  governed  by 
laws  administered  by  government 
agencies  other  than  the  ¥D\.  If  the 
objector  has  any  evidence 
demonstrating  that  worker  safety  or  the 
safety  of  the  general  public  in  the 
vicinity  of  radiation  facilities  is  not 
being  protected  adequately,  it  should 
submit  such  evidence  to  the  agency  with 
regulatory  control  over  operation  of  the 
facility.  Instead,  HEI  asserts  that  FDA's 
regulation  concerning  the  safety  of  food 
does  not  impose  requirements  that  are 
properly  considered  by  other  agencies 
under  other  laws.  HEI  has  proffered  no 
legal  basis  for  issuing  worker  safety 
requirements  in  a  food  additive 
regulation  nor  any  reason  why  its 
concern  is  not  the  proper  responsibility 
of  other  agencies.  Nor  has  it  proffered 
any  factual  evidence  to  support  its 
allegation  that  current  regulations  are 
inadequate.  Thus,  HEI  has  not  provided 
any  basis  for  a  hearing. 

VII.  Environmental  Impact 

In  the  March  27, 1981,  advance  notice 
of  proposed  rulemaking,  the  agency 
requested  commients  on  ail  aspects  of 
food  irradiation,  including  any 
environmental  impact  (46  FR  18992  at 
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18993).  The  agency  considered  the 
potential  environmental  impact  when 
preparing  the  1984  proposal  and  stated 
that:  (1)  existing  safeguards  in  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  the  Nuclear 
Regulatory  Commission  (NRC),  the 
Department  of  Transportation  (DOT), 
and  FDA  regidations  are  adequate  to 
ensure  that  there  will  be  no  adverse 
environmental  impact;  (2)  radiolytic 
products  formed  during  processing  are 
of  no  environmental  concern  and  to  the 
8xtent  that  irradiation  would  replace 
fumigation  by  toxic  chemicals,  it  would 
reduce  the  amount  of  toxic  residues 
entering  the  environment  from 
fumigation:  and  (3)  no  evidence  exists 
that  exposure  to  radiation  will  result  in 
mutant  pathogens  (49  FR  5714  at  5721). 
The  agency  tentatively  concluded  that 
the  action  would  not  have  a  significant 
impact  on  the  human  environment  and 
announced  that  its  finding  of  no 
significant  impact  and  its  environmental 
assessment  document  were  available  for 
public  review.  The  agency  responded  to 
comments  on  this  issue  in  the  omnibus 
rule  and  concluded  that  none  of  the 
comments  provided  any  information 
that  would  cause  it  to  alter  its  previous 
determination  (51  FR  13376  at  13395  and 
13396). 

A.  Inadequate  Review 

HEI  requested  a  hearing  on  a  claim 
that  the  regulation  allowed  greatly 
expanded  uses  of  food  irradiation 
without  an  adequate  environmental 
assessment  or  an  appropriate 
environmental  impact  statement.  HEI's 
claim  was  based  on  two  contentions:  (1) 
that  there  is  insufficient  assurance  that 
the  government  agencies  responsible  for 
protecting  the  public  from  radiation  are 
capable  of  carrying  out  that 
responsibility,  and  (2)  that  FDA  did  not 
docimient  its  claim  in  the  omnibus  rule 
that  concerns  over  the  formation  of 
mutant  pathogens  at  food  irradiation 
facilities  are  unfounded.  With  respect  to 
the  second  contention.  HEI  stated: 

Evidence  will  be  presented  from  the 
scientific  literature  and  from  appropriate 
scientists  regarding  the  probability  and 
danger  of  mutant  pathogens  being  created, 
and  the  need  for  further  environmental 
assessment  and  preparation  of  an 
environmental  impact  statement  regarding 
this  issue. 

(HEI  Para.  V.) 

Neither  of  HEI's  contentions  justifies  a 
hearing.  A  hearing  will  not  be  granted 
on  the  basis  of  mere  allegations  or 
general  descriptions  of  positions  and 
contentions  (21  CFR  12.24(b)(2)).  HEI 
must,  at  a  minimum,  "raise  a  material 
issue  concerning  which  a  meaningful 


hearing  might  be  held."  Pineapple    '  - 
Gmwers  Ass'n  of  Hawaii  v.  HJA,  supra. 

HEI's  first  contention  merely  states  an 
opinion  that  laws  on  worker  and  public 
safety  are  not  properly  enforced.  As 
discussed  earlier,  before  it  issued  its 
omnibus  rule,  FDA  was  advised  by  the 
relevant  agencies  that  current  regulatory 
procedures  are  adequate  to  ensure  that 
there  will  be  no  adverse  environmental 
effects  either  to  the  worker  or  the 
general  public.  If  HEI  wishes  to 
challenge  current  regulatory  procedures, 
HEI  should  raise  the  issue  with  the 
agencies  in  question. 

llie  second  contention  simply 
disagrees  with  FDA's  conclusion  on  the 
likelihood  of  producing  mutant 
microorganisms  that  are  more  virulent 
or  harmful  than  the  parent 
microorganism.  The  agency  has 
responded  to  this  issue  earlier  in  the 
section  on  "Mutation  of 
microorganisms."  HEI  has  not  proffered 
any  evidence  in  support  of  this 
contention  and.  thus,  has  not  justified  a 
hearing. 

B.  Environmental  Assessment 

In  the  irradiated  pork  rule  published 
on  July  22, 1985,  the  agency  stated  that 
FDA's  environmental  regulations  (21 
CFR  Part  25)  had  been  replaced  by  a 
more  recent  rule  published  in  the 
Federal  Register  of  April  26, 1985  (50  FR 
16636),  and  cited  the  new  section  that 
would  be  applicable  to  a  decision  of  this 
type.  The  new  environmental  regulation, 
which  became  effective  on  July  25, 1985, 
set  forth  policies  and  supplemental 
procedures  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

Several  objections  to  the  irradiated 
pork  rule  requested  a  hearing  and  stated 
that  FDA  issued  its  rule  on  July  22. 1985, 
to  avoid  doing  an  environmental 
assessment  according  to  the 
environmental  rules  that  became 
effective  July  25, 1985. 

The  accusation  that  FDA  ignored  its 
environmental  rule  is  without  merit.  The 
environmental  rule  that  became 
effective  on  July  25, 1985,  did  not 
establish  any  requirements  that  were 
not  followed  by  FDA  in  its  July  22, 1985, 
decision.  On  December  11, 1979  (44  FR 
71742),  FDA  stated  in  its  proposal  to 
revise  its  rules  governing  the 
preparation  of  environmental  impact 
documents  under  NEPA,  that  it  would 
follow  the  procedures  required  by  that 
proposal  pending  publication  of  the  final 
rule.  The  final  environmental  rule  that 
became  effective  July  25, 1985,  did  not 
change  those  procedures.  The  objectors 
have  not  cited  any  aspect  of  the  new 
environmental  regulation  that  was  not 
satisfied  by  the  procedures  that  the 


agency  followed  in  adopting  the 
irradiated  pork  rule.  Thus,  the  objectors 
have  failed  to  demonstrate  that  an  issue 
of  fact  exists  and  therefore  have  not 
justified  a  hearing  under  21  CFR 
12.24(b)(1). 

C.  Petitioner  Cited  for  Violations 

Several  objections  requested  a 
hearing  and  stated  that  the  petitioner  for 
the  irradiated  pork  rule  was  cited  for 
safety  and  environmental  violations  and 
should  not  be  entrusted  with  the  safety 
of  food. 

A  hearing  will  not  be  granted  on 
factual  issues  that  are  not  determinative 
to  the  action  requested  (21  CFR 
12.24(b)(4)).  A  food  additive  regulation  is 
not  a  license  for  an  individual  petitioner 
but  is  a  conclusion  that  actions  in 
compliance  with  the  regulation  are  safe. 
The  fact  that  a  petitioner  was  cited  for 
violations  is  not  relevant  to  whether  the 
use  of  irradiation  to  treat  food  under  the 
conditions  of  the  regulation  is  safe. 
Therefore,  such  information  is  not  a 
basis  for  granting  a  hearing. 

Vm.  30-Day  Objection  Period 

Notice  was  given  in  the  Federal 
Register  of  July  23, 1984  (50  FR  29682), 
that  FDA  was  considering  a  petition  to 
permit  irradiation  of  pork.  The 
irradiated  pork  regulation,  issued  a  year 
later  on  July  22, 1985,  provided  for  a  30- 
day  period  for  anyone  adversely 
affected  by  the  ruling  to  file  an 
objection. 

Several  objections  to  the  irradiated 
pork  rule  requested  a  hearing  and  stated 
that  the  30-day  time  period  for  filing 
objections  is  unrealistic  and  particularly 
unfair  and  discriminatory  to  those 
located  away  from  the  Washington,  DC, 
area. 

A  hearing  will  not  be  granted  on 
issues  of  policy  or  law  (21  FR 
12.24(b)(1)).  The  time  period  for 
objections  is  established  by  statute. 
Section  409(f)  of  the  act  (21  U.S.C.  348(f)) 
provides  that  any  person  adversely 
affected  by  publication  of  an  order  may 
file  objections  within  30  days  after  such 
order.  Thus,  the  time  period  for 
objections  is  not  an  issue  on  which  a 
hearing  can  be  held. 
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X.  Siunmary  and  Conclusions 

Based  on  a  comprehensive  evaluation 
of  ail  relevant  evidence,  the  agency 
concluded  that  food  irradiated  under  the 
conditions  of  the  April  18, 1986,  omnibus 
final  rule  and  the  July  22. 1985, 
irradiated  pork  Hnal  rule  is  safe.  The 
agency  received  objections  to  these 
rules  relating  to  food  safety,  nutritional 
quality,  labeling,  worker  safety, 
environmental  impact,  the  statutory 
objection  period,  and  the  permitted 
sources  of  radiation.  The  agency  has 
determined  that  the  information 
submitted  by  the  objectors  does  not 
raise  material  issues  of  fact  that  would 
justify  an  evidentiary  hearing  on  any  cf 
the  objections.  The  agency  has  also 
determined  that  the  objections  do  not 
demonstrate  a  basis  for  revoking  or 
amending  the  regulations  except  for 
clarifying  wording  on  the  items 
permitted  to  be  irradiated.  Thus,  for  the 
reasons  stated  in  the  discussions  above, 
FDA  is  responding  to  the  objections  by 
amending  the  regulation  as  stated  below 
and  by  denying  all  requests  for  a 
hearing. 

XI.  Objections 

Any  person  who  will  be  adversely 
affected  by  the  amendment  to 
S  179.26(b]  regarding  the  description  of 
aromatic  vegetable  substances  may  at 
any  time  on  or  before  January  30, 1988 


file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
partictdarity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nimiber  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in . 
response  to  the  regulation  may  be  seen 
in  tiie  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives.  Food  labeling.  Food 
packaging.  Irradiation  of  foods. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Signs  and 
symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  179  is  amended 
to  read  as  follows: 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING.  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
Part  179  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10;  §§  179.25  and  179.26  also  are  issued 
under  sees.  402,  403.  703,  704.  52  Stat.  1046- 
1048  as  amended,  1057.  67  Stat.  477  as 
amended  (21  U.S.C.  342.  343.  373,  374);  21  CFR 
5.10,  5.11. 

2.  Section  179.26  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
fifth  entry  under  the  headings  "Use"  and 
"Limitations"  to  read  as  follows: 

§  179.26    Ionizing  radiafion  for  the 
treatment  of  food. 
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Use 


Umitations 


For  mtcrotMal  disinfection  of  ttw  Not  to  exceed 
fotlowtng  dry  or  dehydrated  aro-  30  kGy  (3 
matic  vegetable  substances  Mrad). 
wtien  used  as  ingredients  in 
small  amounts  solely  for  flavor- 
ing or  aroma:  culinary  hertjs, 
seeds,  spices,  vegetable  sea- 
sonings ttiat  are  used  to  impart 
flavor  but  VnaX  are  not  eitt>er 
represented  as,  or  appear  to  be, 
a  vegetat>te  ttiat  is  eaten  for  its 
own  sake,  and  blends  of  ttiese 
aromatic  vegetable  sut>stance8. 
Turmeric  and  paprika  may  also 
be  irradiated  wtten  tl>ey  are  to 
be  used  as  ookx  additives. 


Dated:  December  21, 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-29885  Filed  12-29-«;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Binatlonal  Panel  Reviews  and 
Extraordinary  Challenge  Committees; 
United  States-Canada  Free-Trade 
Agreement 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 
action:  Notice. 

summary:  Under  Article  1904  of  the 
United  States-Canada  Free-Trade 
Agreement  ("Agreement")  signed  on 
January  2, 1988,  the  Government  of  the 
United  States  and  the  Government  of 
Canada  negotiated  rules  of  procedure 
for  Article  1904  binational  panels  and 
Article  1904  extraordinary  challenge 
committees. 

EFFECnVE  DATE:  These  rules  take  e^ect 
on  the  date  that  the  Agreement  enters 
into  force. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  B.  Koteen.  (202)  377-1754.  or  Jean 
Heilman  Grier,  (202)  377-0833. 
SUPPt.EMENTARY  INFORMATION: 

Background 

Chapter  19  of  the  U.S.-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  for  replacing 
domestic  judicial  review  of 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  These  panels  acting  in  place  of 
national  courts  will,  if  requested, 
expeditiously  review  final 
determinations  to  determine  whether 
they  are  consistent  with  the 
antidumping  or  countervailing  duty  law 
of  the  coimtry  that  made  the 
determination.  Title  FV  of  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1986,  Pub.  L  No. 
100-449, 102  Stat.  1851  (1988)  amends 
U.S.  law  to  implement  Chapter  19  of  the 
Agreement. 

The  Rules  of  Procedure  for  Article 
1904  Binational  Panel  Reviews  are 
intended  to  give  effect  to  the  provisions 
of  Chapter  19  of  the  Agreement  with 
respect  to  panel  reviews  conducted 
pursuant  to  Article  1904  of  the 
Agreement.  These  Rules  set  forth  the 
procedures  for  requesting  and 
conducting  panel  reviews. 

The  Rules  of  Procedure  for  Article 
1904  Extraordinary  Challenge 
Committees  are  intended  to  give  effect 
to  the  provisions  of  Chapter  19  of  the 
Agreement  with  respect  to 
extraordinary  challenges  conducted 
pursuant  to  Article  1904  of  the 


Agreement.  These  Rules  prescribe  die 
procedures  for  the  initiation,  conduct, 
and  completion  of  extraordinary 
challenges  of  panel  reviews. 

These  Rules  are  the  result  of 
negotiations  between  the  United  States 
and  Canada  to  carry  out  Article  1904  of 
the  Agreement. 

Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews 

U.S.-Canada  Free  Trade  Agreement 

Contents 

Pieamble 

Rule 

1.  Short  Title 

2.  General  Intent 

3.  Interpretation 

Part  I— General 

6.  Duration  and  Scope  of  Panel  Review 
8.  Responsibilities  of  the  Secretary 
17.  Internal  Functioning  of  Panels 
19.  Computation  of  Time 

21.  Counsel  of  Record 

22.  Filing,  Service  and  Communications 

28.  Pleadings  and  Simultaneous  Translation 
of  Panel  Reviews  in  Canada 

32.  Costs 

Part  n — Commencement  of  Panel  Review 

33.  Notice  of  Intent  to  Commence  Judicial 

Review 

34.  Request  for  Panel  Review 
36.  Joint  Panel  Reviews 

39.  Complaint 

40.  Notice  of  Appearance 

41.  Record  for  Review 

Part  m— Panels 

44.  Announcement  of  Panel 

45.  Violation  of  Code  of  Conduct 

Part  IV — Proprietary  Informatioo  and 
Privileged  Inf onnatioD 

46.  Filing  under  Seal 

48.  Disclosure  Orders  and  Protective  Orders 
55.  Privileged  Information 

57.  Violations  of  Disclosure  Undertakings  and 

Protective  Orders 

Part  V— Writtan  Pracaedings 

58.  Form  and  Content  of  Pleadings 

60.  Filing  of  Briefs 

61.  Failure  to  File  Briefs 

62.  Content  of  Briefs 

63.  Motions 

Part  VI— Oral  Proceedings 

67.  Location 

68.  Pre-hearing  Conference 

69.  Oral  Argument 

70.  Subsequent  Authorities 

71.  Oral  Proceedings  in  Camera 

Part  Vn — Decisions  and  Completioas  of 
Panel  Reviews 

72.  Orders  and  Decisions 

75.  Panel  Review  of  Action  on  Remand 

76.  Re-examinatlon  of  Orders  and  Decisions 
78.  Delay  in  Delivery  of  Decisions 

Part  VIII— Completion  of  Panel  Review 

Schedule  A — Disclosure  Undertaking  Forms 


Schedule  B— Protective  Order  Application 
Forms 

Preamble 

The  Parties, 

Having  regard  to  Chapter  Nineteen  of 
the  Free  Trade  Agreement  between 
Canada  and  the  United  States  of 
America; 

Acting  pursuant  to  Article  1904.14  of 
the  Agreement; 

Adopt  the  following  Rules  of 
Procedure,  which  shall  come  into  force 
on  the  same  day  as  the  Agreement 
comes  into  force  and  shall  from  that  day 
govern  all  panel  reviews  conducted 
pursuant  to  Article  1904  of  the 
AgreemenL 

Short  Title 

1.  These  Rules  may  be  cited  as  the 
Article  1904  Panel  Rules. 

Statement  of  General  Intent 

2.  These  Rules  are  intended  to  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  panel  reviews  conducted  pursuant  to 
Article  1904  of  the  Agreement  and  are 
designed  to  result  in  decisions  of  panels 
wittdn  315  days  after  the 
commencement  of  the  panel  review.  The 
purpose  of  these  Rules  is  to  secure  the 
just,  speedy  and  inexpensive  review  of 
final  determinations  in  accordance  with 
the  objectives  and  provisions  of  Article 
1904.  Where  a  procedural  question 
arises  that  is  not  covered  by  these 
Rules,  a  panel  may  adopt  the  procedure 
to  be  followed  in  the  particular  case 
before  it  by  analogy  to  these  Rules. 

Interpretation 

3.  In  these  Rules, 
"Agreement"  means  the  Free  Trade 

Agreement  between  Canada  and  the 
United  States  of  America,  signed  on 
January  2, 1988; 

"Code  of  Conduct"  means  the  code  of 
conduct  established  by  the  Parties 
pursuant  to  Article  1910  of  the 
Agreement; 

"Complainant"  means  a  Party  or 
interested  person  that  files  a  Complaint 
pursuant  to  rule  39; 

"Counsel"  means 

(a)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  a  person  entitled  to  appear  as 
counsel  b<efore  a  federal  court  in  the 
United  States;  and 

(b)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  Canada,  a 
person  entitled  to  appear  as  counsel 
before  the  Federal  Court  of  Canada; 

"Counsel  of  record"  means  a  counsel 
referred  to  in  subrule  21(1); 
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"Deputy  Minister"  means  the  Deputy 
Minister  of  National  Revenue  for 
Customs  and  Excise  or  his  successor 
and  includes  any  person  authorized  to 
perform  any  power,  duty  or  function  of 
die  Deputy  Minister  under  the  Special 
Import  Measures  Act; 

"Final  determination"  includes,  in  the 
case  of  Canada,  a  definitive  decision 
within  the  meaning  of  subsection  77.1(1) 
of  the  Special  Import  Measures  Act; 

"First  Request  for  Panel  Review" 
means 

(a)  Where  only  one  Request  for  Panel 
Review  is  filed  for  review  of  a  final 
determination,  that  Request,  and 

(b)  Where  more  than  one  Request  for 
Panel  Review  is  filed  lor  review  of  the 
same  final  determination,  the  Request 
that  is  filed  first 

"Government  information"  means 

(a)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  Canada, 
information 

(i)  The  disdostne  of  which  would  be 
injurious  to  international  relations  or 
national  defoise  or  security, 

(ii)  That  constitutes  a  confidence  of 
the  Queen's  Privy  Council  for  Canada, 
or 

(iii)  Contained  in  government  to 
govenunent  correspondence  that  is 
transmitted  in  confidence,  and 

(b)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  information  classified  in 
accordance  widi  Executive  Order  No. 
12065  or  its  successor 

"Interested  person"  means  a  person 
that,  pursuant  to  die  laws  of  the  country 
in  which  a  final  determination  was 
made,  would  be  entitled  to  commence 
proceedings  for  judicial  review  of  the 
final  determination: 

"Investigating  authority"  means  the 
competent  investigating  authority  that 
issued  the  final  determination  subject  to 
review; 

"Legal  holiday"  means 

(a)  With  reject  to  the  United  States 
section  of  the  Secretariat,  Saturday, 
Sunday,  New  Year's  Day  (January  1), 
Martin  Luther  King's  Birthday  (tiiird 
Monday  In  January),  Washington's 
Birthday  (third  Monday  in  February). 
Memorial  Day  (last  Monday  in  May), 
Independence  Day  (July  4),  Labor  Day 
(first  Monday  in  September).  Columbus 
Day  (second  Monday  in  October), 
Veterans'  Day  (November  11), 
Thanksgiving  Day  (fourth  Thursday  in 
November),  Christmas  Day  (December 
2h),  any  day  designated  as  a  holiday  by 
the  President  or  die  Congress  of  the 
United  States,  and  any  day  on  which  the 
offices  of  the  Government  of  the  United 
States  located  in  the  District  of 
Columbia  are  officially  closed;  and 


(b)  With  respect  to  die  Canadian 
section  of  the  Secretariat,  Saturday, 
Sunday,  New  Year's  Day  (Janaury  1), 
Good  Friday,  Easter  Monday,  Victoria 
Day  (third  Monday  in  May),  Canada 
Day  (July  1),  Labour  Day  (first  Monday 
in  September),  Thanksgiving  Day 
(second  Monday  in  October), 
Remembrance  Day  (November  11), 
Christmas  Day  (December  25),  Boxing 
Day  (December  26),  and  any  other  day 
fixed  as  a  statutory  holiday  by  die 
Government  of  Canada  or  by  the 
province  in  which  the  section  is  located; 

"Panel"  means  a  binational  panel 
established  pursuant  to  Annex  1901.2  to 
Chapter  Nineteen  of  tlie  A^eement  for 
the  purpose  of  reviewing  a  final 
determination: 

"Participant"  means  any  of  the 
following  that  files  a  Complaint 
pursutmt  to  rule  39  or  a  Notice  of 
Appearance  pursuant  to  rule  40: 

(a)  A  Party, 

(b)  An  investigating  authority, 

(c)  An  interested  person,  and 

(d)  In  the  case  of  a  panel  review  of  a 
final  determination  made  in  Canada,  a 
person  that  pursuaint  to  the  laws  of 
Canada,  would  be  entitled  to  appear 
and  be  represented  in  a  judicial  review 
of  the  final  determination; 

"Party"  means  the  Government  of 
Canada  or  the  Government  of  the 
United  States; 

"Person"  means 

(a)  An  individual. 

(b)  A  Party, 

(c)  An  investigating  authority, 

(d)  A  government  of  a  province,  state 
or  other  pohtical  subdivision  of  the 
country  of  a  Party, 

(e)  A  department,  agency  or  body  of  a 
Party  or  of  a  government  referred  to  in 
paragraph  (d),  or 

(f)  A  partnership,  corporation  or 
association; 

"Pleading"  means  a  Request  for  Panel 
Review,  a  Complaint,  a  Notice  of 
Appearance,  a  Change  of  Service 
Address,  a  Designation  of  Record,  a 
Notice  of  Motion,  a  Notice  of  Change  of 
Counsel  of  Record,  a  brief  and  any  other 
written  submission  filed  by  a 
participant; 

"Privileged  information"  means 

(a)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  Canada, 
information  of  the  investigating 
authority  that  is  subject  to  solicitor- 
client  privilege  under  the  laws  of 
Canada  or  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination  and  with  respect  to 
which  the  privilege  has  not  been 
waived,  and 

(b)  With  respect  to  a  penal  review  of  a 
final  determination  made  in  the  United 
States,  information  of  the  investigating 


authority  that  is  subject  to  the  attorney- 
client,  attorney  work  product  or 
government  deliberative  process 
privilege  under  the  laws  of  the  United 
States  and  with  respect  to  which  the 
privilege  has  not  been  waived; 
"Proof  of  service"  means 

(a)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  Canada, 

(i)  An  affidavit  of  service  stating  by 
whom  the  document  was  served,  the 
day  of  the  week  and  date  on  which  it 
was  served,  where  it  was  served  and  the 
manner  of  service,  or 

(ii)  An  acknowled^nent  of  service  by 
counsel  for  a  participant  stating  by 
whom  the  document  was  served,  the 
day  of  the  week  and  date  on  which  it 
was  served  and  the  manner  of  service 
and,  where  the  acknowledgment  is 
signed  by  a  person  other  than  the 
counsd,  the  name  of  that  person 
followed  by  a  statesaent  that  the  person 
is  signing  as  agent  for  die  connseL  and 

(b)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  the  United 
States, 

(i)  A  certificate  of  service  in  the  form 
of  a  statement  of  the  date  and  manner  of 
service  and  of  the  name  of  the  person 
served,  si^ed  by  the  person  who  made 
service,  or 

(ii)  An  acknowledgment  of  service  by 
the  person  served  stating  by  whom  the 
document  was  served  and  die  date  and 
manner  of  service; 

"Proprietary  information"  means 

(a)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  business  proprietary  information 
under  the  laws  of  the  United  States,  and 

(b)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  Canada, 
information  that  was  accepted  by  the 
Deputy  Minister  or  the  Tribunal  as 
confidential  in  the  proceedings  before 
the  Deputy  Minister  or  the  Tribunal  and 
with  respect  to  which  the  person  that 
designated  or  submitted  the  information 
has  not  withdrawn  the  person's  claim  as 
to  the  confidentiality  of  the  information; 

"Responsible  Secretariat"  means  the 
section  of  the  Secretariat  located  in  the 
country  in  which  the  final  determination 
under  review  was  made: 

"Responsible  Secretary"  means  the 
Secretary  of  the  responsible  Secretariat: 

"Secretariat"  means  the  Secretariat 
established  pursuant  to  Article  1909  of 
the  Agreement; 

"Secretary"  means  the  Secretary  of 
the  United  States  section  or  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  behalf  of  the 
Secretary; 

"Service  address"  means 
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(a)  With  respect  to  a  Party,  the 
facsimile  number,  if  any.  and  address 
filed  as  the  service  adch-ess  of  the  Party 
with  the  Secretariat 

(b)  With  respect  to  a  person  other 
than  a  Party,  the  facsimile  number,  if 
any,  and  address  of  the  counsel  of 
record  for  the  person  or,  where  the 
person  is  not  represented  by  counsel, 
the  facsimile  number,  if  any,  and 
address  set  out  by  the  person  in  a 
Request  for  Panel  Review,  Complaint  or 
Notice  of  Appearance  as  the  address  at 
which  the  person  may  be  served,  or 

(c)  Where  a  Change  of  Service 
Address  has  been  filed  by  a  Party  or  the 
person,  the  facsimile  number,  if  any,  and 
address  set  out  as  the  service  address  in 
that  form; 

"Service  list"  means,  with  respect  to  a 
panel  review, 

(a)  Where  the  final  determination  was 
made  in  the  United  States,  the  list 
maintained  by  the  investigating 
authority  of  persons  that  have  been 
served  in  the  proceedings  leading  to  the 
final  determination,  and 

(b)  Where  the  final  determination  was 
made  in  Canada,  the  list  of  persons  to 
whom  notice  of  the  final  determination 
was  sent  by  the  Deputy  Minister  or  the 
list  of  persons  that  appeared  in  the 
proceedings  before  the  Tribunal,  as  the 
case  may  be; 

"Tribunal"  means  the  Canadian 
Import  Tribunal  or  its  successor  and 
includes  any  person  authorized  to  act  on 
its  behalf. 

4.  The  deflnitions  set  forth  in  Article 
1911  of  the  Agreement  are  hereby 
incorporated  into  these  Rules. 

5.  Where  these  Rules  require  notice  to 
be  given,  it  shall  be  given  in  writing. 

Part  I — General 

Duration  and  Scope  of  Panel  Review 

6.  A  panel  review  commences  on  the 
day  on  which  a  first  Request  for  panel 
Review  is  filed  with  the  Secretariat  and 
terminates  on  the  day  on  which  a  Notice 
of  Completion  of  Panel  Review  is 
effective. 

7.  Panel  review  shall  be  limited  to 

(a)  The  allegations  of  error  of  fact  or 
law.  including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review;  and 

(b)  Procedural  and  substantive 
defenses  raised  in  the  panel  review. 

Responsibilities  of  the  Secretary 

8.  The  normal  business  hours  during 
which  the  offices  of  the  Secretariat  shall 
be  open  to  the  public  shall  be  9:00  a.m. 
to  5:00  p.m.  each  weekday  except 

(a)  In  the  case  of  the  United  States 
section  of  the  Secretariat,  legal  holiday 
of  that  section;  and 


(b)  In  the  case  of  the  Canadian  section 
of  the  Secretariat,  legal  holidays  of  that 
section. 

9.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
panel  review  and  shall  make  the 
arrangements  necessary  for  the  oral 
proceedings  and  meetings  of  each  panel, 
including  court  reporters  to  record  the 
oral  proceedings  and,  if  required, 
interpreters  to  provide  simultaneous 
translation. 

10.  Each  Secretary  shall  maintain  a 
file  for  each  panel  review  comprised  of 
either  the  original  or  a  copy  of  all 
documents  filed  in  the  panel  review.  The 
file  number  assigned  to  a  first  Request 
for  Panel  Review  shall  be  the  Secretariat 
file  number  for  all  documents  filed  or 
issued  in  that  panel  review.  All 
documents  filed  shall  be  stamped  by  the 
Secretariat  to  show  the  date  and  time  of 
receipt. 

11.  The  responsible  Secretary  shall 
forward  to  the  other  Secretary  a  copy  of 
all  documents  filed  in  the  office  of  the 
Secretary  in  a  panel  review  and  all 
orders  and  decisions  issued  by  a  panel. 

12.  (1)  Where  under  these  Rules  a 
responsible  Secretary  is  required  to 
cause  a  notice  or  other  document  to  be 
published  in  the  Canada  Gazette  and 
the  Federal  Register,  the  responsible 
Secretary  shall  forthwith 

(a]  Cause  the  notice  or  other 
document  to  be  published  in  the 
publication  of  the  country  in  which  the 
responsible  Secretariat  is  located;  and 

(b)  Send  a  copy  of  the  notice  or  other 
document  to  the  other  Secretary, 
together  with  a  request  that  the  other 
Secretary  cause  the  notice  or  other 
document  to  be  published  in  the 
publication  of  the  other  country. 

(2)  On  receipt  of  a  request  referred  to 
in  subrule  (l)(b]  the  other  Secretary 
shall  comply  with  the  request  as  soon  as 
possible. 

13.  (1)  Each  Secretary  and  every 
member  of  the  staff  of  the  Secretariat 
shall,  before  taking  up  his  duties,  file 

(a)  A  Disclosure  Undertaking,  in  the 
form  referred  to  in  Schedule  A.  with  the 
Deputy  Minister  and  the  Tribunal;  and 

(b)  A  Protective  Order  Application,  in 
the  form  referred  to  in  Schedule  B,  with 
the  International  Trade  Administration 
of  the  United  States  Department  of 
Commerce  and  the  United  States 
International  trade  Conunission. 

(2)  Where  a  Secretary  or  a  member  of 
the  staff  of  the  Secretariat  files  a 
Disclosure  Undertaking  or  Protective 
Order  Application  in  accordance  with 
subrule  (1),  the  appropriate  investigating 
authority  shall  issue  to  the  Secretary  or 
the  member  a  Disclosure  Order  or  a 
Protective  Order,  as  the  case  may  be. 


14.  (1)  Every  panelist,  assistant  to  a 
panelist,  court  reporter  and  translator 
shall,  before  taking  up  his  duties  in  a 
panel  review,  file  with  the  investigating 
authority  a  Disclosure  Undertaking,  in 
the  form  referred  to  in  Schedule  A  or  a 
Protective  Order  Application,  in  the 
form  referred  to  in  Schedule  B,  as  the 
case  may  be. 

(2)  Where  a  panelist,  an  assistant  to  a 
panelist,  a  court  reporter  or  a  translator 
files  a  Disclosure  Undertaking  or  a 
Protective  Order  Application  in 
accordance  with  subrule  (1),  the 
investigating  authority  shall  issue  the 
Disclosure  Order  or  Protective  Order,  as 
the  case  may  be. 

(3)  The  responsible  Secretary  shall 
ensure  that  every  panelist,  assistant  to  a 
panelist,  court  reporter  and  translator, 
before  taking  up  his  duties  in  a  panel 
review,  files  with  the  responsible 
Secretariat 

(a)  In  the  case  of  a  panelist,  four 
copies  of  a  Disclosure  Order  or  of  a 
Protective  Order,  signed  by  him;  and 

(b)  In  any  other  case,  four  copies  of  a 
Disclosure  Order  or  of  a  Protective 
Order. 

15.  Where  a  document  containing 
proprietary  information  or  privileged 
information  is  filed  with  the  Secretariat 
in  a  panel  review,  each  Secretary  shall 
ensure  that 

(a)  The  document  is  stored  in  an  area 
dedicated  to  the  storage  of  documents 
containing  proprietary  information  or 
privileged  information  and  the  area  is 
identified  as  such  an  area; 

(b)  The  wrapper  of  the  document  is 
clearly  marked  to  indicate  that  it 
contains  propietary  information  or 
privileged  information,  as  the  case  may 
be;  and 

(c)  Access  to  the  document  is  limited 
to 

(i)  In  all  cases,  officials  of  and  counsel 
for  the  investigating  authority  whose 
final  determination  is  under  review, 

(ii)  In  the  case  of  proprietary 
information,  the  person  who  submitted 
the  proprietary  information  to  the 
investigating  authority  or  counsel  for 
that  person, 

(iii)  In  the  case  of  proprietary 
information,  persons  who  have  filed 
with  the  responsible  Secretariat  a 
Disclosure  Order  or  Protective  Order 
with  respect  to  the  document,  and 

(iv)  In  the  case  of  privileged 
information  filed  in  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  persons  with  respect  to  whom 
the  panel  has  ordered  disclosure  of  the 
privileged  information  under  rule  55,  if 
the  persons  have  filed  with  the 
responsible  Secretariart  a  Protective 
Order  with  respect  to  the  document. 
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16.  (1)  Each  Secretary  shall  permit 
access  by  any  person  to  the  information 
in  the  file  hi  a  panel  review  that  is  not 
proprietary  information  or  privileged 
information  and  shall  provide  copies  of 
that  information  on  request  and 
payment  of  an  appropriate  fee. 

(2)  Each  Secretary  shall,  in 
accordance  with  subrule  15(c)  and  the 
terms  of  the  applicable  Disclosure 
Order.  Protective  Order  or  order  of  the 
panel 

(a)  Permit  access  to  proprietary 
information  or  privileged  information  in 
the  file  of  a  panel  review;  and 

[b)  On  pa3rment  of  an  appropriate  fee, 
provide  a  copy  of  the  information 
referred  to  in  subrule  (a). 

(3)  No  document  filed  in  a  panel 
review  shall  be  removed  from  the  offices 
of  the  Secretariat  except  in  Uie  ordinary 
course  of  the  business  of  the  Secretariat 
or  pursuant  to  the  direction  of  a  panel. 

Internal  Functioning  of  Panels 

17.  (1)  A  panel  may  adopt  its  own 
internal  procedures,  not  inconsistent 
with  these  Rules,  for  routine 
administrative  matters. 

(2)  Subject  to  subrule  26(b],  meetings 
of  a  panel  may  be  conducted  by  means 
of  a  telephone  conference  call 

18.  The  deliberations  of  a  panel  shall 
take  place  in  private  and  remain  secret 
and  only  panelists  may  take  part  in  the 
deliberations.  Staff  of  the  responsible 
Secretariat  and  assistants  to  panelists 
may  be  present  by  permission  of  the 
panel. 

Computation  of  Time 

19.  (1)  In  computing  any  time  period 
fixed  in  these  Rules  or  by  an  order  or 
decision  of  a  panel,  the  day  from  which 
the  time  period  begins  to  nm  shall  be 
excluded  and,  subject  to  subrule  (2),  the 
last  day  of  the  time  period  shall  be 
included. 

(2)  Where  the  last  day  of  a  time  period 
computed  in  accordance  with  subrule  (1) 
falls  on  a  legal  hoHday  of  the 
responsible  Secretariat,  that  day  and 
any  other  legal  holiday  of  the 
responsible  Secretariat  immediately 
following  that  day  shall  be  exchided 
from  the  computation. 

20.  A  panel  may  extend  any  time 
period  fixed  in  these  Rules  if 

(a)  Adherence  to  the  time  period 
would  result  in  unfairness  or  prejudice 
to  a  participant  or  the  breach  of  a 
general  legal  principle  of  the  country  in 
which  the  final  determination  was 
made; 

(b)  The  time  period  is  extended  only 
to  the  extent  necessary  to  avoid  the 
unfaimesff,  prejudice  or  breach; 


(c)  The  decision  to  extend  the  time 
period  is  concurred  in  by  four  out  of  the 
five  panelists:  and 

(d)  In  fixing  the  extension,  the  panel 
takes  into  account  the  intent  of  the 
Rules  to  secure  just,  speedy  and 
inexpensive  reviews  of  final 
determinations. 

Counsel  of  Record 

21.  (1)  A  counsel  who  signs  any 
document  filed  pursuant  to  these  Roles 
on  behalf  of  a  participant  shall  be  the 
counsel  of  record  for  the  participant 
from  the  date  of  filing  until  a  change  is 
effected  in  accordance  with  subrule  (2). 

(2]  A  participant  may  change  its 
counsel  of  record  by  filing  widi  the 
responsible  Secretariat  a  Notice  of 
Change  of  Counsel  of  Record  signed  by 
the  new  counsel,  together  with  proof  of 
service  on  the  former  counsel  and  the 
other  participants. 

Filing,  Service  and  Communications 

22.  Subject  to  subrules  14(3),  41(5Kb), 
41(6).  and  48(1)  and  rules  43,  &2  and  55, 
no  document  is  filed  with  the  Secretariat 
until  one  original  and  eight  copies  of  the 
document  are  received  by  the 
responsible  Secretariat  during  its  normal 
business  hours  and  within  the  tinoe 
period  fixed  for  filing. 

23.  The  responsible  Secretary  shall  be 
responsible  for  the  service  of  documents 
as  follows: 

(a)  Notices  of  Intent  to  Commence 
Judicial  Review  shall  be  served  on  each 
Party  and  the  investigating  authority; 

(b)  Requests  for  Panel  Review. 
Complaints  and  Notices  of  Appearance 
shall  be  served  on  the  Parties,  the 
investigating  authority  and  the  persons 
listed  on  the  service  list;  and 

(c)  Disclosure  Orders,  Protective 
Orders,  decisions  and  orders  of  a  panel 
and  Notices  of  Completion  of  Panel 
Review  shall  be  served  on  the 
participants. 

24.  (1)  Subject  to  subrule  (4),  all 
documents  filed  by  a  participant,  other 
than  the  administrative  record,  an  item 
of  the  administrative  record  filed 
pursuant  to  subrule  41(5)  or  rule  43  and 
documents  required  by  rule  23  to  be 
served  by  the  responsible  Secretary, 
shall  be  served  by  the  participant  on  the 
counsel  of  record  of  the  other 
participants,  or  where  a  participant  is 
not  represented  t^  counsel,  on  the 
participant 

(2)  A  proof  of  service  shall  appear  on, 
or  be  affixed  to,  all  documents  referred 
to  in  subrule  (1). 

(3)  Where  a  document  is  served  by  an 
expedited  delivery  courier  or  mail 
service,  the  date  of  service  set  out  in  the 
affidavit  of  service  or  certificate  of 
service  shall  be 


(a)  In  the  case  of  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  the  day  on  which  the  document 
is  consigned  to  the  courier  service  or  is 
mailed;  and 

(b)  In  the  case  of  a  panel  review  of  a 
final  determination  made  in  Canada,  the 
date  that  is  five  days  after  the  day  on 
which  the  document  is  consigned  to  the 
courier  service'  or  is  mailed. 

(4)  A  document  containing  proprietary 
information  or  privileged  information 
shall  be  under  seal  in  accordance  with 
rule  46  and  shall  be  served  only  on 

(a)  The  investigating  authority:  and 

(b)  Participants  that  have  been 
granted  access  to  the  proprietary 
information  or  privileged  information 
under  a  Disclosure  Order,  Protective 
Order  or  order  of  the  panel  as  the  case 
may  be. 

25.  (1]  Subject  to  subrule  2A(a).  service 
of  a  document  may  be  effected  in  the 
following  manner 

(a)  By  delivering  a  copy  of  the 
document  to  the  service  address  of  the 
participant 

(b)  By  sending  a  copy  of  the  document 
to  the  service  address  of  the  participant 
by  facsimile  transmission  or  an 
expedited  delivery  courier  or  mail 
service,  such  as  express  nail  in  the 
United  States  or  Priority  Post  in  Canada: 
or 

(c)  By  personal  service  on  the 
participant 

26.  Where  proprietary  mformation  or 
privileged  information  is  disclosed  in  a 
panel  review  to  a  person  pursuant  to  a 
Disclosure  Order  or  Protective  Order, 
the  person  shall  not 

(a)  File,  serve  or  otherwise 
communicate  the  proprietary 
information  or  privileged  information  by 
facsimile  transmission;  or 

(b)  Communicate  the  proprietary 
information  or  privileged  information  by 
telephone. 

27.  Service  on  an  investigating 
authority  shall  not  constitute  service  on 
a  Party  and  service  on  a  Party  shall  not 
constitute  service  on  an  investigating 
authority. 

Pleadings  and  Simultaneous  Translation 
of  Panel  Reviews  in  Canada 

28.  Rules  29  to  31  apply  with  respect 
to  a  panel  review  of  a  final 
determination  made  in  Canada. 

29.  Either  English  or  French  may  be 
used  by  any  person  or  panelist  in  any 
document  or  oral  proceeding. 

30.  (1)  Subject  to  subrule  (2),  any  order 
or  decision,  including  the  reasons 
therefor,  issued  by  a  panel  shall  be 
made  available  simultaneously  in  both 
English  and  French  where 
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(a)  In  the  opinion  of  the  panel,  the 
order  or  decision  is  in  respect  of  a 
question  of  law  of  general  public 
interest  or  importance;  or 

(b)  The  proceedings  leading  to  the 
issuance  of  the  order  or  decision  were 
conducted  in  whole  or  in  part  in  both 
English  and  French. 

(2)  Where 

(a)  An  order  or  decision  issued  by  a 
panel  is  not  required  by  subrule  (1)  to  be 
made  available  simultaneously  in 
English  and  French,  or 

(b)  An  order  or  decision  is  required  by 
subrule  (l)(a)  to  be  made  available 
simultaneously  in  both  English  and 
French  but  the  panel  is  of  the  opinion 
that  to  make  the  order  or  decision 
available  simultaneously  in  both  English 
and  French  would  occasion  a  delay 
prejudicial  to  the  public  interest  or 
result  in  injustice  or  hardship  to  any 
participant,  the  order  or  decision, 
including  the  reasons  therefor,  shall  be 
issued  in  the  first  instance  in  either 
English  or  French  and  thereafter  at  the 
earliest  possible  time  in  the  other 
language,  each  version  to  be  effective 
from  the  time  the  flrst  version  is 
effective. 

(3)  Nothing  in  subrule  (1)  or  (2)  shall 
be  construed  as  prohibiting  the  oral 
delivery  in  either  English  or  French  of 
any  order  or  decision  or  any  reasons 
therefor. 

(4)  No  order  or  decision  is  invalid  by 
reason  only  that  it  was  not  made  or 
issued  in  both  English  and  French. 

31.  (1)  Any  oral  proceeding  conducted 
in  both  English  and  French  shall  be 
translated  simultaneously. 

(2)  Where  a  participant  requests 
simultaneous  translation  of  oral 
proceedings  in  a  panel  review,  the 
request  shall  be  made  as  early  as 
possible  in  the  panel  review  and 
preferably  at  the  time  of  filing  a 
Complaint  or  Notice  of  Appearance. 

(3)  Where  the  chairperson  of  a  panel 
is  of  the  opinion  that  there  is  a  public 
interest  in  the  panel  review,  the 
chairperson  may  direct  the  responsible 
Secretary  to  arrange  for  simultaneous 
translation  of  any  of  the  oral 
proceedings  in  the  panel  review. 

Costs 

32.  Each  participant  shall  bear  the 
costs  of  and  incidental  to  its  own 
participation  in  any  panel  review. 

Part  II — Commencement  of  Panel 
Review 

Notice  of  Intent  to  Commence  Judicial 
Review 

33.  (1)  Where  an  interested  person 
intends  to  commence  judicial  review  of 


a  final  determination,  the  interested 
person  shall 

(a)  Where  the  final  determination  was 
made  in  the  United  States,  serve  a 
Notice  of  Intent  to  Commence  Judicial 
Review  on 

(i)  Both  Secretaries, 
(ii)  The  investigating  authority,  and 
(iii)  All  persons  listed  on  the  service 
list;  and 

(b)  Where  the  final  determination  was 
made  in  Canada, 

(i)  Serve  a  Notice  of  Intent  to 
Commence  Judicial  Review  on  both 
Secretaries  and  all  persons  listed  on  the 
service  list,  and 

(ii)  Cause  the  Notice  of  Intent  to 
Commence  Judicial  Review  to  be 
published  in  the  Canada  Gazette. 

(2)  Where  the  final  determination 
referred  to  in  subrule  (1)  was  made  in 
Canada,  the  Secretary  of  the  Canadian 
section  shall  serve  a  copy  of  the  Notice 
of  Intent  to  Commence  Judicial  Review 
on  the  investigating  authority. 

(3)  Every  Notice  of  Intent  to 
Commence  Judicial  Review  referred  to 
in  subrule  (1)  shall  include  the  following 
information: 

(a)  The  name  and  service  address  of 
the  interested  person  filing  the  Notice; 

(b)  The  name  and  telephone  number 
of  counsel  for  the  interested  person  or, 
where  the  interested  person  is  not 
represented  by  counsel,  the  telephone 
number  of  the  interested  person; 

(c)  The  title  of  the  final  determination 
for  which  judicial  review  is  sought,  the 
investigating  authority  that  issued  the 
final  determination,  the  file  number 
assigned  by  the  investigating  authority 
and  the  appropriate  citation  if  the  final 
determination  was  published  in  the 
Canada  Gazette  or  the  Federal  Register; 
and 

(d)  The  date  on  which  the  notice  of 
the  final  determination  was  received  by 
the  other  Party  if  the  final  determination 
was  not  published  in  the  Canada 
Gazette  or  the  Federal  Register. 

Request  for  Panel  Review 

34.  (1)  A  Request  for  Panel  Review 
shall  be  made  in  accordance  with  the 
requirements  of 

(a)  Section  77.11  or  96.3  of  the  Special 
Import  Measures  Act  and  regulations 
made  thereunder 

(b)  Section  516A  of  the  Tariff  Act  of 
1930,  as  amended,  and  regulations  made 
thereunder  or 

(c)  Section  408  of  the  United  States- 
Canada  Free  Trade  Agreement 
Implementation  Act  of  1988,  as 
amended,  and  regulations  made 
thereunder. 

[2]  A  request  for  Panel  Review  shall 
contain  the  following  information: 


(a)  The  name  and  service  address  of 
the  Party  or  interested  person  requesting 
panel  review; 

(b)  The  name  and  telephone  number 
of  counsel  for  the  Party  or  interested 
person  or,  where  the  interested  person  is 
not  represented  by  counsel,  the 
telephone  number  of  the  interested 
person; 

(c)  The  title  of  the  final  determination 
for  which  panel  review  is  requested,  the 
investigating  authority  that  issued  the 
final  determination,  the  file  number 
assigned  by  the  investigating  authority 
and  the  appropriate  citation,  if  the  final 
determination  was  published  in  the 
Canada  Gazette  or  the  Federal  Register; 

(d)  The  date  on  which  notice  of  the 
final  determination  was  received  by  the 
other  Party,  if  the  final  determination 
was  not  published  in  the  Canada 
Gazette  or  the  Federal  Register 

(e)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  has  been 
served  and  the  sole  reason  that  the 
Request  for  Panel  Review  is  made  is  to 
require  review  of  the  final  determination 
by  a  panel,  a  statement  to  that  effect; 
and 

(f)  The  Service  list. 

35.  (1)  On  receipt  of  a  first  Request  for 
Panel  Review  filed  within  the  time 
period  fixed  in  the  Act  referred  to  in 
paragraph  34(l)(a),  (b)  or  (c)  pursuant  to 
which  the  Request  for  Panel  Review  is 
made,  the  responsible  Secretary  shall 

(a)  Forthwith  forward  a  copy  of  the 
Request  to  the  other  Secretary; 

(b)  Forthwith  inform  the  other 
Secretary  of  the  Secretariat  file  number; 
and 

(c)  Serve  a  copy  of  the  first  Request 
for  Panel  Review  on  the  persons  listed 
on  the  service  list  together  with  a 
statement  setting  out  the  date  on  which 
the  Request  was  filed  and  stating  that 

(i)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint  in 
accordance  with  rule  39  within  30  days 
after  the  filing  of  the  first  Request  for 
Panel  Review. 

(ii)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filing  a  Notice  of  Appearance 
in  accordance  with  rule  40  within  45 
days  after  the  filing  of  the  first  Request 
for  Panel  Review, 

(iii)  In  the  case  of  a  final 
determination  made  in  Canada,  any 
person  that  would  be  entitled  to  appear 
and  be  represented  in  a  judicial  review 
of  the  final  determination  may 
participate  in  the  panel  review  by  filing 
a  Notice  of  Appearance  in  accordance 
with  rule  40  within  45  days  after  the 


filing  of  the  first  Request  for  Panel 
Review,  and 

(iv)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defense  raised  in  the  panel 
review. 

(2)  On  the  filing  of  a  first  Request  for 
Panel  Review  each  Secretary  shall 
forthwith  cause  a  notice  of  that  Request 
to  be  published  in  the  Canada  Gazette 
and  the  Federal  Register.  "Hie  notice 
shall  state  that  a  Request  for  Panel 
Review  has  been  received  and  shall 
specify  the  date  on  which  the  Request 
was  filed,  the  final  determination  for 
which  review  is  requested  and  the 
information  set  out  in  subrule  (l)(c). 

Joint  Panel  Reviews 

36.  (1)  Subject  to  subrules  (3)  and 
37(1).  where  a  panel  is  established  to 
review  a  final  determination  made 
under  paragraph  41(1  )(a)  of  the  Special 
Import  Measures  Act  that  applies  with 
respect  to  particular  goods  of  the  United 
States  and  a  first  Request  for  Panel 
Review  of  a  final  determination  made 
under  paragraph  43(1)  of  that  Act  wiUi 
respect  to  those  goods  is  filed,  on  the 
request  of  a  participant  in  the  former 
panel  review  or  an  interested  person 
listed  in  the  service  list  of  the  latter 
panel  review  that  certifies  that  it  intends 
to  become  a  participant  in  the  latter 
panel  review,  the  final  determinations 
shall  be  reviewed  jointly  by  one  panel 
unless  a  participant  in  the  former  panel 
review  or  an  interested  person  listed  in 
the  service  fist  of  the  latter  panel  review 
that  certifies  that  it  intends  to  become  a 
participant  in  that  panel  review  objects. 

(2)  Subject  to  subrules  (3)  and  37(2), 
where  a  panel  is  established  to  review  a 
final  determination  made  under  section 
705(a)  or  735(a)  of  the  Tariff  Act  of  1930. 
as  amended,  that  applies  with  respect  to 
particular  goods  of  Canada  and  a  first 
Request  for  Panel  Review  of  a  final 
determination  made  under  section  705(b) 
or  735(b)  of  that  Act  with  respect  to 
those  goods  is  filed,  on  the  request  of  a 
participant  in  the  former  panel  review  or 
an  interested  person  listed  in  the  service 
list  of  the  latter  panel  review  that 
certifies  that  it  intends  to  become  a 
participant  in  the  latter  panel  review,  the 
final  determinations  shall  be  reviewed 
jointly  by  one  panel  unless  a  participant 
in  the  former  panel  review  or  an 
interested  person  listed  in  the  service  list 
of  the  later  panel  review  that  certifies 
that  it  intends  to  become  a  participant  in 
that  panel  review  objects. 

(3)  A  request  for  joint  panel  review  or 
an  objection  to  joint  panel  review  may 
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be  filed  at  any  time  before,  but  no  later 
than,  20  days  after  the  first  Request  for 
Panel  Review  of  the  final  determination 
made  under  paragraph  43(1)  of  the 
Special  Import  Measures  Act  or  section 
705(b)  or  735(b)  of  the  Tariff  Act  of  1990. 
as  amended,  is  filed. 

37.  (1)  Where  a  panel  is  established  to 
review  a  final  determination  made 
under  paragraph  41(l)fa)  of  the  Special 
Import  Measures  Act  that  applies  with 
respect  to  particular  goods  of  the  United 
States  and  a  Request  for  Panel  Review 
of  a  negative  final  determination  made 
under  paragraph  43(1)  of  that  Act  with 
respect  to  those  goods  is  filed,  the  final 
determinations  shall  be  reviewed  jointly 
by  one  panel. 

(2)  ^AHiere  a  panel  is  established  to 
review  a  final  determination  made 
under  section  705(a)  or  735(a)  of  the 
Tariff  Act  of  1930,  as  amended,  that 
applies  with  respect  to  particular  goods 
of  Canada  and  a  Request  for  Panel 
Review  of  a  negative  final  determination 
made  under  section  705(b)  or  735(b)  of 
that  Act  with  respect  to  those  goods  is 
filed,  the  final  determinations  shall  be 
reviewed  joindy  by  one  panel. 

38.  (1)  Subject  to  subrule  (2).  where 
final  determinations  are  reviewed 
jointly  pursuant  to  rule  36  or  37,  the  time 
periods  fixed  for  the  review  of  the  final 
determination  made  under  paragraph 
43(1)  of  the  Special  Import  Measures 
Act  or  section  705(b)  or  735(b)  of  the 
Tariff  Act  of  1930.  as  amended,  shall 
apply. 

(2)  Where  final  determinations  are 
reviewed  jointly  pursuant  to  rule  37,  the 
panel  shall  issue  its  decision  with 
respect  to  the  final  determination  made 
under  paragraph  43(1)  of  the  Special 
Import  Measures  Act  or  section  705(b) 
or  735(b)  of  the  Tariff  Act  of  1930,  as 
amended,  and  where  the  panel  remands 
the  final  determination  to  the 
investigating  authority  and  the 
Determination  on  Remand  is  afiirmative. 
the  panel  shall  promptly  thereafter  issue 
its  decision  with  respect  to  the  final 
determination  made  under  paragraph 
41(l)(a)  of  the  Special  Import  Measures 
Act  or  section  705(a)  or  735(a]  of  the 
Tariff  Act  of  1930.  as  amended. 

Complaint 

39.  (1)  Any  interested  person  that 
intends  to  make  allegations  of  errors  of 
fact  or  law,  mcluding  the  jurisdiction  of 
the  investigating  authority,  with  respect 
to  the  final  determination  shall  file  with 
the  responsible  Secretariat  a  Complaint 
witiiin  30  days  after  the  filing  of  a  first 
Request  for  Panel  Review  of  a  final 
determination. 

(2)  Every  Complaint  referred  to  in 
subrule  (1)  shall  contain  the  following 
information: 


(a)  The  name  and  service  address  of 
the  complainant;    • 

(b)  The  name  and  telephone  number 
of  the  counsel  for  the  complainant  or, 
where  the  complainant  is  not 
represented  by  counsel,  the  telephone 
number  of  the  complainant; 

(c)  The  Secretariat  file  number  for  the 
panel  review; 

(d)  The  precise  nature  of  the 
Complaint,  including  the  applicable 
standard  of  review  and  the  allegations 
of  error  of  fact  or  law.  including  the 
jurisdiction  of  the  investigating 
authority;  and 

(e)  Where  the  final  determination  was 
made  in  Canada,  a  statement  as  to 
whether  the  complainant 

(i)  Intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  panel,  and 

(ii)  Requests  simultaneous  translation 
of  any  oral  proceedings. 

Notice  of  Appearance 

40.  Within  45  days  after  the  filing  of  a 
first  Request  for  Panel  Review  of  a  final 
determination,  the  investigating 
authority  and  any  other  person  that  is 
entitied  to  and  proposes  to  participate  in 
the  panel  review  and  that  has  not  filed  a 
Complaint  in  the  panel  review  shall  file 
with  the  responsible  Secretariat  a 
Notice  of  Appearance  containing  the 
following  information: 

(a)  The  name  and  service  address  of 
the  investigating  authority  or  other 
person  filing  the  Notice  of  Appearance; 

(b)  The  name  and  telephone  number 
of  the  counsel  for  the  investigating 
authority  or  other  person  filing  the 
Notice  of  Appearance,  and,  where  the 
person  is  not  represented  by  counsel, 
the  telephone  number  of  the  person; 

(c)  The  Secretariat  file  number  for  the 
panel  review; 

(d)  In  the  case  of  a  Notice  of 
Appearance  filed  by  an  investigating 
authority,  admissions,  if  any,  with 
respect  to  the  allegations  set  out  in  the 
Complaints; 

(e)  A  statement  as  to  whether 
appearance  is  made  in  support  of 

(i)  The  investigating  authority, 
(ii)  A  complainant,  or 
(iii)  Both  the  investigating  authority 
and  a  complainant;  and 

(f)  Where  the  final  determination  was 
made  in  Canada,  a  statement  as  to 
whether  the  person  filing  the  Notice  of 
Appearance 

(i)  Intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  panel  and 

(ii)  Requests  simultaneous  translation 
of  any  oral  proceedings. 
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Record  for  Review 

41.  (1)  The  investigating  aatberity 
whoae  fiaal  detanainatioo  is  uoder 
review  ahali  file  «Rlh  the  tespaaiUe 
Secretariat,  wtdun  S  dayi  oftBrthe 
expir^kn  cf  tlie  tin*  ptriod  fixed  for 
filing  a  Complatet  ••  faidex  coiiyMMed 
of  a  descri^ve  UU  of  aU  itens 
contained  in  the  administrative  record 
with  proof  of  service  of  the  favdax  on 
persons  listed  oa  the  servioe  Hat 

(2)  An  Index  refarted  to  in  si^unle  (1) 
shall  where  applicable,  identify  those 
items  that  contain  propha||^ 
information,  privileged  infomation  or 
government  information  by  a  statoawnt 
to  that  effecL 

(3)  Within  10  days  after  an  Index  is 
nied  pursuant  to  subrule  (1),  each 
complainant  sfaafl,  and  any  other 
participant  may,  file  with  the 
responsible  Secretariat,  together  with 
proof  of  service  on  the  investigating 
authority  and  on  the  other  participants, 
a  Designation  of  Record,  designating 
those  items  in  the  Index  that  Oie 
complainant  or  participant  considers 
relevant  to  the  pctnel  review  and 
requests  be  fifed  by  the  investigating 
authority. 

(4)  Where  a  complainant  w 
participant,  in  a  Designation  of  Record 
referred  to  in  subrule  (3),  designates  an 
item  identified  as  containing  privileged 
information,  the  complainant  or 
participant  shall  file,  together  with  the 
Designation  of  Record,  a  Notice  of 
Motion  far  diaclosare  of  the  docament 
containing  tlie  privileged  information  in 
accordance  with  subrule  55(1). 

(5)  Within  15  days  after  the  expiration 
of  the  time  period  fixed  for  filing  a 
Designation  of  Record,  the  investigating 
authority  shall  file  with  the  responsible 
Secretariat 

(a)  The  final  detennination  including 
reasons  for  the  final  determination,  if 
any; 

(b)  Subject  to  subrules  (6).  (7)  and  (8), 
two  copies  of 

(i)  Any  item  fisted  in  the  Index  and 
designated  by  the  complainants  or 
participants  pursuant  to  subrule  (3]  and 
any  other  item  listed  in  the  Index  that 
the  investigating  authority  considers 
relevant  to  the  panel  review,  or 

(ii)  The  administrative  record;  and 

(c)  The  Index  mariied  to  identify  those 
items  filed  by  the  investigating 
authority. 

(6)  Where  a  document  containing 
proprietary  information  is  filed  under 
subrule  (5)(b]  or  rule  43,  it  shall  be  filed 
under  seal  in  accordance  with  rule  46 
and,  where  a  non-proprietary 
description  of  the  proprietary 
information  has  been  filed  with  the 
investigating  authority,  four  copies  of 


that  deacfiptian  aliaU  be  filed  with  the 
Secretariat  at  the  saaw  time  as  tlie 
docuaeaL 

(7)  No  privileged  infomiation  shall  be 
filed  with  tl»  wspeosible  Seoetariat 
unlssa  ft  is  fifed  pusaant  t9  ao  order  af 
a  panel  made  under  stdwule  55  (3XH  (7) 
or  (8). 

(8)  No  govenunent  information  shaB 
be  Hed  with  the  Secretariat  unless  the 
investigating  authority,  after  having 
reviewed  the  govemnent  information 
and.  where  applicable,  porsoed 
appropriate  adminlstj  atire  review 
procedures,  determines  tfiat  the 
infomatioB  may  be  disdosed. 

42.  llie  responsible  Secretary  shaD 
give  notice  to  all  participants  of  the  date 
on  which  the  administrative  record  is 
filed  pursuant  to  subrule  41(5). 

43.  Subfect  to  subrules  41  (6).  (7)  and 
(8).  where  a  paod  directs,  on  its  own 
motion  or  pursuaat  to  the  motion  of  a 
participant,  that  any  part  of  the 
administralive  record  relevant  to  the 
panel  review  be  filed  with  the 
responsible  Secretariat,  the  investigathig 
authority  shall  forthwith  file  two  copies 
of  the  part  with  the  responsible 
SecretariaL 

Part  IR— Faoels 

Announcement  of  Panel 

44.  On  the  completion  of  the  selection 
of  a  paneL  the  responsible  Secretary 
shall  notify  the  participants  and  the 
other  Secretary  of  the  names  of  the 

panelists. 

Violation  of  Code  of  Conduct 

45.  Where  a  participant  in  a  panel 
review  believes  that  a  panelist  is  in 
violation  of  the  Code  of  Conduct,  the 
participant  shall  forthwith  notify  a  Party 
in  writing  of  the  alleged  violation. 

Part  IV— ProfHietary  Information  and 
Privileged  lofonBation 

Filing  under  Seal 

46.  (1)  Where,  under  these  Rules,  a 
document  containing  proprietary 
information  or  privileged  information  is 
required  to  be  filed  under  seal  with  the 
Secretariat  or  is  required  to  be  served 
under  seal  the  document  shall  be  filed 
or  served  in  accordance  with  this  rule 
and,  where  the  doctmient  is  a  pleading, 
with  rule  58. 

(2)  A  document  filed  or  served  under 
seal  shall  be 

(a]  Bound  separately  fiom  all  other 
documents: 

(b)  Clearly  marked 

(i)  In  the  case  of  a  document 
containing  pro{Mietary  information, 
"proprietary"  or  "confidential",  and 


(ii)  In  the  ease  of  ■  docnmcnt 
containing  privileged  information, 
"privileged":  and 

(c)  Contained  in  an  opaque  inner  and 
an  opaque  outer  wrapper. 

(3)  An  inner  wrapper  referred  to  in 
subrule  (2)(c)  shafi  diadkne 

(a)  That  proprietary  information  or 
privileged  infcrrmation  is  enclosed,  as 
the  case  may  be:  and 

(b)  The  Secretariat  file  number  of  the 
panel  review. 

47.  Filing  or  service  of  proprietary 
information  or  privileged  information 
with  the  Secretariat  shall  not  constitute 
a  waiver  of  the  designation  of  the 
infonnation  as  proprietary  information 
or  privileged  infixmation. 

Disclosure  Orders  and  Protective 
Orders 

48.  (1)  A  counsel  of  record  or  a 
professional  retained  by,  or  under  the 
control  or  direction  of,  a  counsel  of 
record  who  wishes  disclosure  of 
proprietary  information  in  a  panel 
review  sheU  file  a  Disclosure 
Undertaking,  in  the  form  referred  to  in 
Schedule  A.  or  a  Protective  Order 
Application,  in  the  form  referred  to  in 
Schedule  B,  as  the  case  may  be,  with 
respect  to  the  proprietary  information  as 
follows: 

(a)  Foin*  copies  with  the  responsiMe 
Secretariat:  and 

(b)  One  copy  witfi  the  investigating 
authority. 

(2)  A  Disclosxire  Undertaking  or 
Protective  Order  Application  referred  to 
in  subrrde  (1)  shall  be  served 

(a)  Where  the  Disclosure  Undertaking 
or  Protective  Order  Application  is  filed 
before  the  expiration  of  the  time  period 
fixed  for  filing  a  Notice  of  Appearance 
in  the  panel  review,  on  the  persons 
listed  in  the  service  list;  or 

(b)  In  any  other  case,  on  all 
participants,  in  accordance  with  subrule 
24(1). 

49.  Where  a  Disclosure  Undertaking 
or  Protective  Order  Application  is  filed 
pursuant  to  subrule  48(1).  the 
investigating  authority  shall  serve  the 
Disclosure  Undertaking  or  Protective 
Order  Application  on  die  person  that 
submitted  the  proprietary  information  to 
the  investigating  authority. 

50.  (1)  The  investigating  authority 
shall,  within  30  days  after  a  Disclosure 
Undertaking  or  Protective  Order 
Application  is  filed  with  it  in 
accordance  with  subrule  48(1),  serve  on 
the  person  who  filed  the  Disclosure 
Undertaking  or  Protective  Order 
Application 

(a)  A  Disclosure  Order  or  Protective 
Order  as  the  case  may  be:  or 


(b)  A  notification  in  writing  setting  out 
the  reasons  why  a  Disclosure  Order  or 
Protective  Order  is  not  issued. 

(2)  At  the  same  time  as  serving  the 
document  referred  to  in  subrule  (1)  (a) 
and  (b),  the  investigating  authority  shall 
serve  a  copy  of  the  document  on  the 
person  that  submitted  the  proprietary 
information. 

51.  (1)  Where  an  investigating 
authority  refuses  to  issue  a  Disclosure 
Order  or  Protective  Order  to  a  counsel 
of  record  or  to  a  professional  retained 
by,  or  under  the  control  or  direction  of,  a 
counsel  of  record  or  where  the 
investigating  authority  issues  a 
Disclosure  Order  or  Protective  Order 
with  terms  unacceptable  to  the  counsel 
of  record,  the  counsel  of  record  may  file 
with  the  responsible  Secretariat  a 
Notice  of  Motion  requesting  that  the 
panel  review  the  decision  of  the 
investigating  authority. 

(2)  Where,  after  consideration  of  any 
response  made  by  the  mvestigating 
authority  referred  to  in  subrule  (1),  the 
panel  decides  that  a  Disclosure  Order  or 
Protective  Order  should  be  issued  or 
that  the  terms  of  a  Disclosure  Order  or 
Protective  Order  should  be  modified,  the 
panel  shall  so  notify  counsel  for  the 
investigating  authority. 

(3)  Where  the  final  determination  was 
made  in  the  United  States  and  the 
investigating  authority  fails  to  comply 
with  the  notification  referred  to  in 
subrule  (2),  the  panel  may  issue  such 
orders  as  are  just  in  the  circumstances, 
including,  without  limiting  the  generality 
of  the  foregoing, 

(a)  An  order  refusing  to  permit  the 
investigating  authority  to  make  certain 
arguments  in  support  of  its  case  or 
striking  certain  argimients  from  its 
pleadings;  or 

(b)  An  order  resolving  issues  relating 
to  the  non-disclosed  information  in  a 
manner  contrary  to  the  position  of  the 
investigating  authority. 

52.  Where  a  Disclosure  Order  or 
Protective  Order  is  issued  to  a  person  in 
a  panel  review,  the  person  shall  file  four 
copies  of  the  Disclosiu^  Order  or  of  the 
Protective  Order  with  the  responsible 
Secretariat. 

53.  A  Disclosure  Order  or  a  Protective 
Order  may  be  amended  by  the 
investigating  authority  at  any  time  in  a 
panel  review  if  the  person  named  in  the 
Disclosure  Order  or  Protective  Order 
signs  a  declaration  acknowledging  that 
his  Disclosure  Undertaking  of  Protective 
Order  Application  applies  with  respect 
to  the  amendment. 

54.  Where  a  Disclosure  Order  or 
Protective  Order  is  issued  to  a  person, 
the  person  is  entitled 

(a)  To  access  to  the  document;  and 


(b)  Where  the  person  is  a  counsel  of 
record,  to  a  copy  of  the  document 
containing  the  proprietary  information, 
on  payment  of  an  appropriate  fee,  and  to 
service  of  pleadings  containing  the 
proprietary  information. 

Privileged  Information 

55.  (1)  A  Notice  of  Motion  for 
disclosure  of  a  document  in  the 
administrative  record  identified  as 
containing  privileged  information  shall 
set  out 

(a)  The  reasons  why  disclosure  of  the 
document  is  necessary  to  the  case  of  the 
participant  filing  the  Notice  of  Motion; 
and 

(b)  A  statement  of  any  point  of  law  or 
legal  authority  relied  on,  together  with  a 
concise  argument  in  support  of 
disclosure. 

(2)  Within  10  days  after  a  Notice  of 
Motion  referred  to  in  subrule  (1)  is  filed, 
the  investigating  authority  shall,  if  it 
intends  to  respond,  file  the  following  in 
response: 

(a)  An  affidavit  of  an  official  of  the 
investigating  authority  stating  that  since 
the  filing  of  the  Notice  of  Motion,  the 
official  has  examined  the  document  and 
has  determined  that  disclosure  of  the 
dociunent  would  constitute  disclosure  of 
privileged  information:  and 

(b)  A  statement  of  any  point  of  law  or 
legal  authority  relied  on,  together  with  a 
concise  argument  in  support  of  non- 
disclosure. 

(3)  After  having  reviewed  the  Notice 
of  Motion  referred  to  in  subrule  (1)  and 
the  response  referred  to  in  subrule  (2),  if 
any,  the  panel  may  order 

(a)  That  the  document  shall  not  be 
disclosed;  or 

(b)  That  the  investigating  authority 
file  two  copies  of  the  document  under 
seal  with  the  responsible  Secretariat  in 
order  that  two  panelists  may  examine 
the  document. 

(4)  In  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  before  examining  a  document  in 
accordance  with  subrule  (6)  or  (8),  a 
panelist  shall  file  with  the  responsible 
Secretariat  four  copies  of  a  Protective 
Order  with  respect  to  the  document, 
signed  by  him. 

(5)  The  panel  shall  select  the  two 
panelists  to  make  the  examination 
referred  to  in  subrule  (3){b)  in  such  a 
way  that  one  is  a  lawyer  who  is  a 
citizen  of  Canada  and  the  other  a 
lawyer  who  is  a  citizen  of  the  United 
States. 

(6)  The  two  panelists  selected  under 
subrule  (5)  shall 

(a)  Examine  the  document  in  camera; 
and 

(b)  Communicate  their  decision,  if 
any,  to  the  panel. 


(7)  The  decision  referred  to  in  subnde 
(6)(b)  shall  be  issued  as  an  order  of  the 
panel. 

(8)  Where  the  two  panelists  selected 
under  subrule  (5)  fail  to  come  to  a 
decision,  the  panel  shall 

(a)  Examine  the  document  in  camera; 
and 

(b)  Issue  an  order  with  respect  to  the 
disclosure  of  the  document. 

(9)  Where  an  order  referred  to  in 
subrule  (7)  or  (8)  is  to  the  eftect  that  the 
document  shall  not  be  disclosed,  the 
responsible  Secretary  shall  return  all 
copies  of  the  docimient  to  the 
investigating  authority  by  serving  them 
under  seal  on  the  investigating 
authority. 

56.  In  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  where,  pursuant  to  subrule  55 
(3)(b),  (7)  or  (8)  disclosure  of  a  document 
is  granted  to  a  person,  the  investigating 
authority  shall  issue  to  that  person  a 
Protective  Order  with  respect  to  that 
dociunent  in  accordance  widi  the  order 
of  the  panel. 

Violations  of  Disclosure  Undertakings 
and  Protective  Orders 

57.  Where  any  person  alleges  that  the 
terms  of  a  Disclosure  Undertaking  or 
Protective  Order  have  been  violated,  the 
panel  shall  refer  the  allegations  to  the 
investigating  authority  for  investigation 
and,  where  applicable,  the  imposition  of 
sanctions  in  accordance  with  section 
77.26  of  the  Special  Import  Measures 
Act  or  section  777(d)  of  tiie  Tariff  Act  of 
1930,  ds  amended. 

Part  V— Written  Proceedings 

Form  and  Content  of  Pleadings 

58.  (1)  Every  pleading  filed  in  a  panel 
review  shall  have  a  heading  that  sets 
out  the  following  information: 

(a)  The  tiUe  of  and  the  Secretariat  file 
number  for  the  panel  review,  if  assigned; 

(b)  A  brief  descriptive  tide  of  the 
pleading;  and 

(c)  The  name  and  service  address  of 
the  participant  on  whose  behalf  the 
pleading  is  filed. 

(2)  Every  pleading  filed  in  a  panel 
review  shall  be  on  paper  814  X 11  inches 
(216  millimetres  by  279  millimetres)  in 
size.  The  text  of  the  pleading  shall  be 
printed,  typewritten  or  reproduced 
legibly  on  one  side  only  with  a  margin  of 
approximately  IV^  inches  (40 
millimetres)  on  the  left-hand  side  with 
double-spacing  between  each  line  of 
text,  except  for  quotations  of  more  than 
50  words,  which  shall  be  indented  and 
single-spaced.  Footnotes,  tiUes, 
schedules,  tables,  graphs  and  columns  of 
figures  shall  be  presented  in  a  readable 
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fom.  Mef»  shall  be  securely  bound 
along  the  left-hand  margin. 

(3]  Every  pleading  filed  on  behalf  of  a 
participant  in  a  panel  review  shall  be 
signed  by  counael  for  the  ptu-ticipant  or. 
where  the  participant  is  not  represented 
by  counsel,  by  the  participant. 

59.  (1]  Where  a  participant  files  a 
pleading  that  contains  proprietary 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner 

(a)  One  set  of  pleadings  under  seal 
containing  the  proprietary  information 
and  labelled  "Proprietarjr"  or 
"Confidential"  with  the  top  of  each  page 
that  contains  proprietary  information 
marked  with  the  word  "Proprietary*'  or 
"Confidential"  and  with  the  proprietary 
information  enckwed  in  brackets;  and 

(b)  One  set  of  pleadings  labelled 
"Non-Proprietary"  or  "Non- 
Confidential"  with  each  page  from 
which  proprietary  information  has  been 
deleted  bearing  a  legend  indicating  the 
location  from  which  the  proprietary 
infonnaticm  was  deleted. 

(2)  Where  a  participant  files  a 
pleading  that  contains  privileged 
infomtation.  the  participetot  shall  file 
two  separate  sets  of  the  pleading  in  the 
following  mannen 

(a)  Ooe  set  of  pleadings  under  seal 
containing  the  priTileged  informatin  and 
labelled  "Privileged"  widi  the  top  of 
each  page  that  contains  privileged 
information  marked  with  the  word 
"Privikged"  and  with  the  privileged 
information  enclosed  in  brackets;  and 

(b)  Oiw  set  of  pleadings  labelled 
"Non-Privileged"  with  eadi  page  from 
which  privileged  information  has  been 
deleted  bearing  a  legend  indicating  the 
location  from  which  the  privileged 
information  was  deleted. 

Filing  of  Brief t 

60.  (1)  Every  complainant  and  every 
participant  that  filed  a  Notice  of 
Appearance  in  support  of  a  complainant 
or  in  support  of  both  a  complainant  and 
the  investigating  authority  shall  file  a 
brief  DO  later  than  00  dajrs  after  tlie  day 
on  which  the  administrative  record  is 
filed  under  subrule  41(5). 

(2)  The  investigating  authority  and 
every  participant  that  ffled  a  Notice  of 
Appearance  in  aoppart  of  the 
investigating  autlKMrity,  other  than  a 
participant  referred  to  in  sabmle  (1), 
shall  file  a  brief  no  later  than  60  days 
after  the  expiration  of  the  time  period 
for  the  filing  of  briefs  referred  to  in 
subrule  (1). 

(3)  A  reply  brief  may  be  filed  by  a 
complainant  or  by  a  participant  that 
filed  a  Notice  of  ApfMtarancc  in  amppoii. 
of  a  complainant  or  in  aapport  of  both  a 
complainant  and  the  inveatigating 


authority,  no  later  than  15  days  after  the 
expiration  of  the  time  period  fixed  for 
the  filing  of  the  brief  c^  the  investigating 
authority  and  shall  be  limited  to  rebuttal 
of  matters  that  were  contained  in  die 
briefs  filed  pursuant  to  subrule  (2)  and 
that  were  not  addressed  in  the  briefs 
filed  pursuant  to  subrule  (1). 

(4)  Any  namber  of  participants  may 
join  in  a  single  brief,  and  any  participant 
may  adopt  by  reference  any  part  of  the 
brief  of  anodier  participant. 

(5)  A  participant  may  file  a  brief 
without  appealing  to  present  oral 
argument 

(6)  Where  a  panel  review  of  a  final 
determination  made  by  an  investigating 
authority  of  the  United  States  with 
respect  to  certuB  goods  involves  issues 
that  may  relate  to  the  final 
determination  of  another  competent 
investigating  authority  with  respect  to 
those  goods,  the  latter  investigating 
authority  may  file  an  anucus  curiae 
brief  in  the  panel  review  m  accordance 
with  subrule  (2). 

Failure  to  Pile  Briefs 

61.  (1)  Where  a  participant  fails  to  file 
a  brief  within  the  time  period  fixed,  the 
panel  may  order  that  the  participant  is 
not  entitled 

(a)  To  present  oral  argument; 

(b)  To  service  of  any  further 
pleadings,  orden  or  decisions  in  the 
panel  review;  or 

(c)  To  further  notice  of  the 
proceedings  in  the  panel  review. 

(2)  Where  no  brief  is  filed  by  any 
confilainant  or  by  any  interested  person 
in  support  of  any  of  the  complainants 
within  the  time  period  fixed,  a 
participant  may  make  a  motion  for  a 
panel  decision  dismissing  the  panel 
review. 

(3)  Where  no  brief  is  filed  by  an 
investigating  authority  or  by  any 
interested  person  in  support  oi  the 
investigating  authority  within  the  time 
period  fixed,  the  complainant  or  an 
interested  person  in  support  of  a 
complainant  may  make  a  motion  for  a 
panel  decision  referred  to  in  mie  74  that 
is  in  accordance  ««ith  the  relief  sou^  hi 
its  brief. 

Content  ofBrief» 

62.  (1)  Every  brief  shall  contant 
informatioii  in  the  foQowing  order, 
divided  into  five  parts: 

Part  L  A  table  of  contents  with  page 
references  and  a  table  of  authorities 
cited,  with  reference  to  the  pages  of  the 
brief  where  they  are  dted  and  with 
cases  alphabetically  arranged; 
Part  Ik  A  statement  of  the  case: 
(a)  In  the  brief  of  a  complainant  or  of 
a  participant  that  filed  a  Notice  of 
Appearance  in  support  of  a  complainant 


or  in  support  of  both  a  complainant  and 
the  investigating  authority,  this  part 
shall  contain  a  concise  statement  of  the 
relevant  facts; 

(b)  hi  the  brief  of  an  hrvestigating 
authority  or  of  a  participant  that  filed  a 
Notice  of  Appearance  in  sapp<vt  of  the 
investigating  authority,  other  than  a 
participant  referred  to  in  paragraph  (a), 
this  part  shall  contain  a  concise 
statement  of  the  poaitiop  of  the 
investigating  authority  or  the  participant 
with  respect  to  the  statement  of  facts  set 
out  in  the  briefs  referred  to  in  peragraph 
(a),  including  a  concise  statement  of 
other  facts  relevant  to  its  case:  end 

(c)  In  aB  briefs,  references  to  evidence 
in  the  admim'strative  record  shall  be 
made  by  page  and.  where  practicable, 
by  line. 

Part  ni:  A  statement  of  the  issues: 

(a]  In  the  brief  of  a  complainant  or  of 
a  participant  that  filed  a  Notice  of 
Appearance  in  support  of  a  complianant 
or  in  support  of  both  a  complainant  and 
the  investigating  authority,  this  part 
shall  contain  a  concise  statement  of  the 
issues;  and 

(b)  In  the  brief  of  an  investigating 
authority  or  of  a  participant  that  filed  a 
Notice  of  Appearance  in  support  of  the 
investigating  authority,  other  than  a 
participant  referred  to  in  paragraph  (a), 
this  part  shall  contain  a  concise 
statement  of  the  position  of  die 
investigating  authority  or  the  participant 
with  respect  to  each  issue  relevant  to  its 
case. 

Part  rV:  Argument 

This  part  shall  consist  of  the  argument 
setting  out  concisely  the  points  of  law 
relating  to  the  issues  with  applicable 
citations  to  authorities  and  the 
administrative  record. 

Part  V;  Relief: 

This  part  shall  consist  of  a  concise 
statement  of  the  precise  relief  requested. 

(2)  Paragraphs  m  Parts  I  to  V  of  a  brief 
may  be  numbered  consecutively. 

Motion* 

63.  (1)  A  aKition  shall  be  made  by 
Notice  of  Motion  in  writing  unless  the 
circumstances  make  it  unnecessary  or 
impracticable. 

(2)  Every  Notice  of  Motion  and 
affidavit  hi  svpport  thereof,  if  any,  shall 
be  filed  with  the  responsible  Secretariat 
together  with  proof  of  service  on  all 
participants. 

(3)  Every  Notice  of  Motion  shall 
contain  the  following  information: 

(a)  The  title  of  the  panel  review,  the 
Secretariat  file  number  for  that  panel 
review  and  a  brief  descriptive  title 
indicating  the  purpose  of  the  motion; 

(b)  A  statement  of  the  precise  relief 
requested; 


(c)  A  statement  of  the  groimds  to  be 
argued,  including  a  reference  to  any 
rule,  point  of  law  or  legal  authority  to  be 
relied  on.  together  with  a  concise 
argument  in  support  of  the  motion: 

(d)  A  statement  as  to  whether  other 
participants  consent  to  the  motion,  if 
ascertainable;  and 

(e)  Where  necessary,  references  to 
evidence  in  the  administrative  record  by 
page  and,  where  practicable,  by  line. 

(4)  The  pendency  of  any  motion  in  a 
panel  review  shall  not  alter  any  time 
period  fixed  in  these  Rules  or  by  an 
order  or  decision  of  the  panel 

64.  Unless  the  panel  otherwise  orders, 
a  participant  may  file  a  response  to  a 
Notice  of  Motion  if  the  response  is  filed 
within  10  days  after  the  Notice  of 
Motion  is  filed. 

65.  Subject  to  rule  66,  at  the  direction 
of  the  chairperson,  the  responsible 
Secretary  shall  fix  a  date,  time  and 
place  for  the  hearing  of  a  motion  and 
shall  notify  all  participants  of  the  same. 

66.  (1)  A  motion  may  be  disposed  of 
without  personal  appearance  by  the 
participants. 

(2)  The  panel  may.  subject  to  subrule 
26(b].  direct  that  a  motion  be  heard  by 
means  of  a  telephone  conference  call 
with  the  participants. 

Part  VI— Oral  Proceedings 

Location 

67.  Oral  proceedings  in  a  panel  review 
shall  take  place  at  the  office  of  the 
responsible  Secretariat  or  at  such  other 
location  as  the  responsible  Secretary 
may  arrange. 

Pre-hearing  Conference 

68.  (1)  A  panel  may  hold  a  pre-hearing 
conference  and  the  responsible 
Secretary  shall  give  notice  of  the 
conference  to  all  participants. 

(2)  A  participant  may  request  that  the 
panel  hold  a  pre-hearing  conference  by 
filing  with  the  responsible  Secretariat  a 
written  request  setting  out  the  matters 
that  the  participant  proposes  to  raise  at 
the  conference. 

(3)  The  purpose  of  a  pre-hearing 
conference  shall  be  to  facilitate  the 
expeditious  advancement  of  the  panel 
review  by  addressing  sudi  matters  as 

(a)  The  clarification  and  simplification 
of  the  issues; 

(b)  The  procedure  to  be  followed  at 
the  hearing  of  oral  ai:gument;  and 

(c)  Any  outstanding  motions. 

(4)  Subject  to  subrule  26(b).  a  pre- 
hearing conference  may  be  conducted 
by  means  of  a  telephone  conference  call. 

(5)  Following  a  pre-hearing 
conference,  the  panel  shall  promptly 
issue  an  order  setting  out  its  ndings  %vith 
respect  to  the  matters  considered  at  the 
conference. 


Oral  Argument 

69.  (1)  A  panel  shall  commence  the 
hearing  of  oral  ai-gument  no  later  than  30 
days  after  the  expiration  of  the  time 
period  fixed  for  filing  reply  briefs.  At  the 
direction  of  the  panel,  the  responsible 
Secretary  shall  notify  all  participants  of 
the  date,  time  and  place  for  the  oral 
argument. 

(2)  Oral  argument,  limited  to  the 
issues  in  dispute  and  subject  to  the  time 
constraints  set  by  the  panel,  shaU. 
unless  the  panel  otherwise  orders,  be 
presented  in  the  following  order 

(a)  The  complainants  and  any 
participant  that  filed  a  brief  in  support 
of  a  complainant  or  in  support  of  bioth  a 
complainant  and  the  investigating 
authority; 

(b)  The  investigating  authority  and 
any  participant  that  filed  a  brief  in 
support  of  the  investigating  authority, 
other  than  a  participant  referred  to  in 
subrule  (a);  and 

(c)  Argument  in  reply,  in  the 
discretion  of  the  panel. 

(3)  If  a  participant  fails  to  appear  at 
oral  argument,  the  panel  may  hear 
argument  on  behalf  of  the  odier 
participants  that  are  present  If  no 
participant  appears,  Uie  panel  may 
decide  the  case  on  the  basis  of  briefs. 

Subsequent  Authorities 

70.  (1)  At  any  time  before  or  after  the 
conclusion  of  oral  argument  but  before 
the  panel  has  issued  its  decision,  a 
participant  that  has  filed  a  brief  may 
bring  to  the  attention  of  the  panel  a 
decision  or  judgment  of  a  court  that  is 
relevant  to  the  panel  review  and  that 
was  issued  subsequent  to  the  filing  of 
the  brief  or  die  conclusion  of  oral 
argument  by  filing  with  the  responsible 
Secretariat  a  written  request  setting  out 
the  citation  of  the  decision  or  judgment, 
the  page  reference  of  the  brief  of  the 
participant  to  which  tfie  decision  or 
judgment  relates  and  a  concise 
statement  no  more  than  one  page  in 
length,  of  the  relevance  of  the  decision 
or  judgment 

(2)  A  request  referred  to  in  subrule  (1) 
shall  be  filed  as  soon  as  possible  after 
the  issuance  of  the  decision  or  judgment 
by  the  court. 

(3)  Where  a  request  referred  to  in 
subrule  (1)  is  filed  with  the  responsible 
Secretariat  any  other  participant  may 
file  a  concise  statement  no  more  than 
one  page  in  length,  in  response  within 
five  days  of  the  day  that  the  request  was 
filed. 

Oral  Proceedings  in  Camera 

71.  During  that  part  of  oral 
proceedings  in  which  proprietary 
information  or  privileged  information  is 
presented,  a  panel  shall  not  permit  any 


person  other  than  the  following  pereons 
to  be  present: 

(a)  The  person  presenting  the 
proprietary  information  or  privileged 

information; 

(b)  A  person  who  has  been  granted 
access  to  the  proprietary  information  or 
privileged  information  under  a 
Disclosure  Order,  Protective  Order  or  an 
order  of  a  panel; 

(c)  In  the  case  of  proprietary 
information,  a  person  as  to  whom  the 
confidentiality  of  the  propietary 
information  has  been  waived;  and 

(d)  Officials  of  and  counsel  for  die 
investigating  authority. 

Part  Vn — Decisions  and  Completions  of 
Panel  Renews 

Orders  and  Decisions 

72.  The  responsible  Secretary  shall 
cause  notice  of  every  decision  of  a  panel 
to  be  published  in  the  Canada  Gazette 
and  the  Federal  Regirter. 

73.  Where  a  Notice  of  Motion 
requesting  dismissal  of  a  panel  review  is 
filed  by  a  participant  the  panel  may 
issue  an  order  terminating  the  panel 
review  and.  where  the  motion  is 
consented  to  by  all  the  participants,  the 
panel  shall  issue  an  order  terminating 
the  panel  review. 

74.  A  panel  shall  issue  a  written 
decision  with  reasons,  together  with  any 
dissenting  or  concurring  opinions  of  the 
panehsts,  in  accordance  with  Article 
1904.8  of  the  Agreement 

Panel  Review  of  Action  on  Remand 

75.  (1)  An  investigating  authority  shaU 
give  notice  of  the  action  taken  purauant 
to  a  remand  of  the  panel  by  filing  with 
the  responsible  Seoetariat  a 
Determination  on  Remand  is  filed 
requesting  that  the  panel  review  the 
Determination  on  Remand  within  the 
time  specified  by  the  panel 

(2)  Where  a  participant  files  a  Notice 
of  Motion  no  later  than  15  days  after  the 
day  on  which  a  Determination  on 
Remand  is  filed  requesting  that  the  pane! 
review  the  Determination  on  Remand, 
the  panel  shall  within  10  days  after  the 
Notice  of  Motion  is  filed,  order  a  review 
of  the  Determination  on  Remand  or 
dismiss  the  motion. 

(3)  Unless  otherwise  ordered  by  the 
panel,  there  shall  be  no  oral  argument  in 
support  of  the  motion  referred  to  in 
subrule  (2). 

(4)  Where  a  panel  orders  a  review  of  a 
Determination  on  Remand,  the 
responsible  Secretary  shall  serve  the 
order  on  all  the  participants,  together 
with  a  notice  stating  that  a  participant 
may  file. 

(a)  Written  submissions  in  respect  of 
the  Determination  on  Remand  no  later 
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than  15  days  after  the  day  on  which  the 
order  was  issued;  and 

(b)  A  response  to  the  written 
submission  referred  to  in  subrule  (a) 
within  15  days  after  the  submissions  are 
fUed. 

(5)  Where  a  panel  orders  a  review  of  a 
Determination  on  Remand,  the  panel 
shall  issue  a  written  decision  with 
respect  to  its  review  of  the 
Determination  on  Remand  no  later  than 
00  days  after  the  Determination  on 
Remand  is  filed. 

Re-examination  of  Orders  and 
Decisions 

76.  A  clerical  error  in  an  order  or 
decision  of  a  panel,  or  an  error  in  an 
order  or  decision  of  a  panel  arising  from 
any  accidental  oversight,  inaccuracy  or 
omission  may  be  corrected  by  the  panel 
at  any  time  during  the  panel  review. 

77.  (1)  A  participant  may,  within  10 
days  after  a  panel  issues  its  decison,  file 
a  Notice  of  Motion  requesting  that  the 
panel  re-examine  its  decision  for  the 
purpose  of  correcting  an  accidental 
oversight,  inaccuracy  or  omission  and 
setting  out 

(a)  The  oversight,  inaccuracy  or 
omission  t\Fith  respect  to  which  the 
request  is  made: 

(b)  The  rehef  requested;  and 

(c)  A  statement  as  to  whether  other 
participants  consent  to  the  motion,  if 
ascertainable. 

(2)  The  grounds  for  a  motion  referred 
to  in  subride  (1)  shall  be  limited  to  one 
or  both  of  the  following  grounds: 

(a)  That  the  decision  does  not  accord 
with  the  reasons  therefor;  or 

(b)  That  some  matter  has  been 
accidentally  overlooked,  stated 
inaccurately  or  omitted  by  the  panel. 

(3)  No  Notice  of  Motion  referred  to  in 
subrule  (1)  shall  set  out  any  argimient 
abeady  made  in  the  panel  review. 

(4)  There  shall  be  no  oral  argument  in 
support  of  a  motion  referred  to  in 
subrule  (1). 

(5)  Subject  to  subrule  (6),  there  shall 
be  no  response  to  a  motion  referred  to  in 
subrule  (1]  unless  the  panel  otherwise 
orders. 

(6)  Before  granting  a  motion  referred 
to  in  subrule  (1),  the  panel  shall  give  the 
participants  an  opportunity  to  file  a 
response  to  the  motion  but  in  no  case 
shall  the  time  period  fixed  for  the 
response  be  more  than  15  days  after  the 
Notice  of  Motion  is  filed. 

Delay  in  Delivery  of  Decisions 

78.  Where  a  panelist  becomes  unable 
to  fulfill  panel  duties,  is  disqualified  or 
dies,  panel  proceedings  and 
computations  of  time  shall  be 
suspended,  pending  the  appointment  of 
a  substitute  panelist  in  accordance  with 


the  procedures  set  out  in  Annex  1901.2 
to  Chapter  Nineteen  of  the  Agreement. 
70.  Where  a  panelist  becomes  unable 
to  fulfill  panel  duties,  is  disqualified  or 
dies  after  the  oral  argimient,  the 
chaiiperson  may  order  that  the  matter 
be  reheard  on  such  terms  as  are 
appropriate  after  selection  of  a 
substitute  panelist. 

Fart  Vm— Completion  of  Panel  Review 

80.  Where  a  panel  issues  an  order 
referred  to  in  rule  73  terminating  the 
panel  review,  the  responsible  Secretary 
shall  cause  to  be  published  in  the 
Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of  Panel 
Review,  effective 

(a)  Where  all  the  participants  consent 
to  the  dismissal,  on  the  day  after  the  day 
on  which  the  order  of  the  panel  is 
issued; 

(b)  Where  no  request  for  an 
extraordinary  challenge  committee  is 
filed  within  30  days  after  the  order  is 
issued,  on  the  31st  day;  and 

(c)  Where  a  request  for  an 
extraordinary  challenge  committee  is 
filed  within  30  days  after  the  order  is 
issued,  on  the  day  referred  to  in  rule  59 
of  the  Extraordinary  Challenge 
Committee  Rules. 

81.  Where  a  panel  issues  a  decision 
referred  to  in  subrule  61(2)  or  a  decision 
referred  to  in  rule  74  that  affirms  the 
final  determination,  the  responsible 
Secretary  shall,  31  days  after  the 
decision  is  issued  and  if  no  request  for 
an  extraordinary  challenge  committee  is 
filed,  cause  to  be  published  in  the 
Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of  Panel 
Review,  effective  on  the  31st  day. 

82.  Where  a  panel  issues  a  decision 
referred  to  in  rule  74  that  remands  to  the 
investigating  authority,  the  responsible 
Secretary  shall,  46  days  after  the 
Determination  on  Remand  is  filed  and  if 
no  Notice  of  Motion  referred  to  in 
subrule  75(2)  is  filed  and  no  request  for 
an  extraordinary  challenge  committee  is 
filed,  cause  to  be  published  in  the 
Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of  Panel 
Review  effective  on  the  46th  day. 

83.  Where  a  panel  issues  a  decision 
referred  to  in  subrule  75(5)  and  no 
request  for  an  extraordinary  challenge 
compiittee  is  filed,  the  responsible 
Secretary  shall  cause  to  be  published  in 
the  Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of  Panel 
Review,  effective  on  the  31st  day  after 
that  decision  is  issued. 

84.  Where  a  request  for  an 
extraordinary  challenge  committee  is 
filed  within  30  days  or  45  days  after  the 
decision  of  the  panel  referred  to  in 
subrule  61(2),  rule  74  or  subrule  75(5),  as 


the  case  may  be.  the  responsible 
Secretary  shall  cause  to  be  published  in 
the  Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of  Panel 
Review,  effective  on  the  day  referred  to 
in  rule  59  of  the  Extraordinary 
Challenge  Committee  Rules. 

85.  Panelists  are  discharged  from  their 
duties  on  the  day  on  which  a  Notice  of 
Completion  of  Panel  Review  is  effective. 

Sdiedule  A— Disclosure  Undertaldng 
Forms 

Available  from  the  Deputy  Minister  or 
the  Tribunal,  as  the  case  may  be,  in  the 
form  in  use  on  the  same  day  as  the 
Agreement  comes  into  force  or  a  form 
containing  substantially  the  same  terms. 

Schedule  B — Protective  Order 
AppUcadon  Forms 

Available  from  the  International 
Trade  Administration  of  the  United 
States  Department  of  Commerce  or  the 
United  States  International  Trade 
Commission,  as  the  case  may  be,  in  the 
form  in  use  on  the  same  day  as  the 
Agreement  comes  into  force  or  a  form 
containing  substantially  the  same  terms. 
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PreamUe 

The  Parties, 

Having  regard  to  (Chapter  Nineteen  of 
the  Free  Trade  Agreement  between 
Canada  and  the  United  States  of 
America; 

Acting  pursuant  to  Article  1904.14  of 
the  Agreement; 

Adopt  the  following  Rules  of 
Procedure,  which  shall  come  into  Force 
on  the  same  day  as  the  Agreement 
comes  into  force,  and  shall  from  that 
day  govern  all  extraordinary  challenge 
committee  proceedings  conducted 
pursuant  to  Article  1904  of  the 
Agreement 

Short  Title 

1.  These  Rules  may  be  cited  as  the 
Extraordinary  Challenge  Committee 
Rules. 

Statement  of  General  Intent 

2.  These  Rules  are  intended  to  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  tiie  Agreement  with  respect 
to  extraordinary  challenges  conducted 
pursuant  to  Article  1904  of  the 
Agreement  and  to  result  in  decisions 
typically  within  30  days  after  the 
establishment  of  the  committee.  Where 
a  procedural  question  arises  that  is  not 
covered  by  these  Rules,  a  committee 
may  adopt  an  appropriate  procedure  to 
be  followed. 

Interpretation 

3.  In  these  Rules. 
"Agreement"  means  the  Free  Trade 

Agreement  between  Canada  and  the 
United  States  of  America,  signed  on 
January  2, 1988; 

"Code  of  Conduct"  means  the  code  of 
conduct  established  by  the  Parties 
pursuant  to  Article  1910  of  the 
Agreement; 

"Connnittee"  means  an  extraordinary 
challenge  conunittee  established 
pursuant  to  Aimex  1904.13  to  Chapter 
Nineteen  of  the  Agreement: 


"Counsel"  means: 

(a)  With  respect  to  a  panel  review  of  a 
final  determinatioa  inads  in  tlie  United 
States,  a  person  entitled  to  appear  as 
counsel  bNefore  a  federal  court  is  die 
United  States:  and 

(b)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  r-«'T«<Hfli  a 
person  entitled  to  appesr  as  counsel 
before  the  Federal  Court  of  Canada: 

"Counsel  of  record"  means  a  counsel 
referred  to  in  subrule  18(1): 

"Deputy  Minister"  means  the  Deputy 
Minister  of  National  Revenue  for 
Customs  and  Excise  or  his  successor 
and  includes  any  person  authorized  to 
perform  any  power,  duty  or  fimction  of 
the  Deputy  Minister  under  die  Special 
Import  Measures  Act: 

"Final  determination"  indndes.  in  the 
case  of  Canada,  a  definitive  decision 
within  the  meaning  of  subsection  77.1(1) 
of  the  Specipf  Import  Measures  Act; 

"Investigating  authority"  means  the 
competent  investigating  authority  that 
issued  the  final  determination  that  was 
the  subject  of  the  panel  review  to  which 
an  extraordinary  challenge  relates; 

"Legal  holiday"  means: 

(a)  Widi  respect  to  the  United  States 
section  of  the  Secretariat,  Saturday, 
Simday,  New  Year's  Day  (January  1), 
Martin  Luther  King's  Birthday  (third 
Monday  in  January).  Washington's 
Birthday  (third  Monday  in  February), 
Memorial  Day  (last  Monday  in  May), 
Independence  Day  (July  4),  Labor  Day 
(first  Monday  in  September),  Columbus 
Day  (second  Monday  in  October), 
Veterans'  Day  (November  11). 
Thanksgiving  Day  (fourth  Thursday  in 
November),  Christman  Day  (December 
25),  any  day  designated  as  a  holiday  by 
the  President  or  the  Congress  of  the 
United  States,  and  any  day  on  which  the 
offices  of  the  Government  of  the  United 
States  located  in  the  District  of 
Colimibia  are  officially  closed;  and 

(b)  With  respect  to  the  Canadian 
section  of  the  Secretariat,  Saturday, 
Sunday,  New  Year's  Day  (January  1). 
Good  Friday,  Easter  Monday,  Victoria 
Day  (third  Monday  in  May),  Canada 
Day  (July  1],  Labour  Day  (first  Monday 
in  September),  Thanksgiving  Day 
(second  Monday  in  October), 
Remembrance  Day  (November  11), 
Christman  Day  (December  25),  Boxing 
Day  (December  26),  and  any  other  day 
fixed  as  a  statutory  holiday  by  the 
Government  of  Canada  or  by  the 
province  in  which  the  section  is  located; 

"Panel"  means  a  binational  panel 
established  pursuant  to  Annex  1901.2  to 
Chapter  Nineteen  of  the  Agreement  the 
decision  of  which  is  the  subject  of  an 
extraordinary  challenge; 

"Participant"  means  a  Party  that  files 
a  Request  for  an  Extraordinary 


Challenge  Comndttee  and  any  of  the 
following  that  files  a  Notice  at 
Appearance  pursuant  to  these  Ruler. 

(a)  A  Party, 

(b)  A  participant  in  die  panel  review 
that  is  the  subject  of  the  extraordinary 
challenge,  and 

(c)  A  panelist  against  whom  an 
allegation  referred  to  in  Article 
1904.13(a)(i}  of  die  Agreement  is  made; 

"Party"  means  the  Government  of 
Canada  or  the  Government  of  the 
United  States; 

"!*er8on"  means: 

(a)  An  individual. 

(b)  A  Party. 

(c)  An  Investigating  audiority. 

(d)  A  government  of  a  provinoe.  state 
or  other  political  subdivision  of  the 
country  of  a  Party, 

(e)  A  department  agency  or  body  of  a 
Party  or  of  a  government  referred  to  in 
paragraph  (d),  or 

(f)  A  partnership,  corporation  or 
association: 

"Pleading"  means  a  Request  for  an 
Extraordinary  Challenge  Committee,  a 
Notice  for  an  Extraordinary  Challenge 
Committee,  a  Notice  of  Appearance,  a 
Change  of  Service  Address,  a  Notice  of 
Change  of  Counsel  of  Record,  a  brief 
and  any  other  written  submission  filed 
by  a  participant; 

"Privileged  information"  means: 

(a)  With  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  (Canada, 
information  of  the  investigating 
authority  that  is  subject  to  solicitor- 
client  privilege  imder  the  laws  of 
(Canada  or  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination  and  with  respect  to 
which  the  privilege  has  not  been 
waived,  and 

(b)  With  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  information  of  the  investigating 
authority  that  is  subject  to  the  attorney- 
client,  attorney  work  product  or 
government  deliberative  process 
privilege  under  tlie  laws  of  die  United 
States  and  with  respect  to  which  the 
privilege  has  not  been  waived; 

"Proof  of  service"  means: 

(a)  With  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada. 

(i)  An  affidavit  of  service  stating  by 
whom  the  document  was  served,  the 
day  of  the  week  and  date  on  which  it 
was  served,  where  it  was  served  and  the 
manner  of  service,  or 

(ii)  An  acknowledgement  of  service  by 
counsel  for  a  participant  stating  by 
whom  the  document  was  served,  the 
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day  of  the  week  and  date  on  which  it 
was  served  and  the  manner  of  service 
and,  where  the  acknowledgement  is 
signed  by  a  person  other  than  the 
counsel,  the  name  of  that  person 
followed  by  a  statement  that  the  person 
is  signing  as  agent  for  the  coimsel,  and 

(b)  With  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States. 

(i)  A  certificate  of  service  in  the  form 
of  a  statement  of  the  date  and  manner  of 
service  and  of  the  name  of  the  person 
served,  signed  by  the  person  who  made 
service,  or 

(ii)  An  acknowledgement  of  service  by 
die  person  served  stating  by  whom  the 
document  was  served  and  Oie  date  and 
manner  of  service; 

"Proprietary  information"  means: 

(a)  With  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  business  proprietary  information 
under  the  laws  of  the  United  States,  and 

(b)  With  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  foial 
determination  made  in  Canada, 
information  that  was  accepted  by  the 
Deputy  Minister  or  the  Tribunal  as 
confidential  in  the  proceedings  before 
the  Deputy  Minister  or  the  Tribunal  and 
with  respect  to  which  the  person  that 
designated  or  submitted  the  information 
has  n<^  withdrawn  the  person's  claim  as 
to  the  iOnfidentiality  of  the  information; 

"Responsible  Secretariat"  means, 
with  respect  to  an  extraordinary 
challenge  of  a  panel  review,  the  section 
of  the  Secretariat  located  in  the  country 
in  which  the  final  determination 
reviewed  by  the  panel  was  made; 

"Responsible  Secretary"  means  the 
Secretary  of  the  responsible  Secretariat; 

"Secretariat"  means  the  Secretariat 
established  pursuant  to  Article  1900  of 
the  Agreement; 

"Secretary"  means  the  Secretary  of 
the  United  States  section  or  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  kct  on  behalf  of  the 
Secretary;        ^ 

"Service  address"  means: 

(a)  With  respect  to  a  Party  or  panelist, 
the  facsimile  number,  if  any,  and 
address  filed  as  the  service  address  of 
the  Party  or  panelist  with  the 
Secretariat, 

(b)  With  respect  to  a  participant  other 
than  a  Party  or  panelist,  the  service 
address  of  the  participant  in  the  panel 
review,  or 

(c)  Where  a  Change  of  Service 
Address  has  been  filed  by  a  participant, 
the  facsimile  number,  if  any.  and 
address  set  out  as  the  service  address  in 
that  form; 


"Tribunal"  means  the  Canadian 
Import  Tribunal  or  its  successor  and 
includes  any  person  authorized  to  act  on 
its  behalf. 

4.  The  definitions  set  forth  in  Article 
1911  of  the  Agreement  are  hereby 
incorporated  into  these  Rules. 

5.  Where  these  Rules  require  notice  to 
be  given,  it  shall  be  given  in  writing. 

Part  I — General 

Duration  of  Extraordinary  Challenge 

6.  An  extraordinary  challenge 
commences  on  the  day  on  which  a 
Request  for  an  Extraordinary  Challenge 
Committee  is  filed  with  the  Secretariat 
and  terminates  on  the  day  on  which  a 
Notice  of  Completion  of  Extraordinary 
Challenge  is  effective. 

Responsibilities  of  the  Secretary 

7.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
extraordinary  challenge  proceeding  and 
shall  make  the  arrangements  necessary 
for  meetings  and  any  oral  proceedings 
and,  if  required,  interpreters  to  provide 
simultaneous  translation. 

8.  Each  Secretary  shall  maintain  a  file 
for  each  extraordinary  challenge 
comprised  of  either  the  original  or  a 
copy  of  all  documents  filed  in  the 
extraordinary  challenge  proceeding.  All 
documents  fQed  shall  be  stamped  by  the 
Secretariat  to  show  the  date  and  time  of 
receipt. 

9.  The  responsible  Secretary  shall 
forward  to  the  other  Secretary  a  copy  of 
all  documents  filed  with  the  responsible 
Secretary  and  all  orders  and  decisions 
issued  by  a  committee. 

10.  (1)  Where  under  these  Rules  a 
responsible  Secretary  is  required  to 
cause  a  notice  or  other  document  to  be 
published  in  the  Canada  Gazette  and 
the  Fedmal  Register,  the  responsible 
Secretary  shall  forthwith: 

(a)  Cause  the  notice  or  other 
document  to  be  published  in  the 
publication  of  the  country  in  which  the 
responsible  Secretariat  is  located;  and 

(b)  Send  a  copy  of  the  notice  or  other 
document  to  the  other  Secretary, 
together  with  a  request  that  the  other 
Secretary  cause  the  notice  or  other 
document  to  be  published  in  the 
publication  of  the  other  country. 

(2)  On  receipt  of  a  request  referred  to 
in  subrule  (l)(b).  the  other  Secretary 
shall  comply  with  the  request  as  soon  as 
possible. 

11.  (1)  Every  member  of  a  committee, 
assistant  to  a  member  of  a  committee, 
court  reporter  and  translator  shall, 
before  taking  up  his  duties  in  an 
extraordinary  challenge  proceeding,  file 
with  the  investigating  authority  a 
Disclosure  Undertaking,  in  the  form 


referred  to  in  Schedule  A  or  a  Protective 
Order  Application,  in  the  form  referred 
to  in  Schedule  B,  as  the  case  may  be. 

(2)  Where  a  member  of  a  committee 
files  a  Disclosure  Undertaking  or  a 
Protective  Order  Application  in 
accordance  with  subrule  (1),  the 
investigating  authority  shall  issue  the 
Disclosure  Order  or  Protective  Order,  as 
the  case  may  be. 

(3)  The  responsible  Secretary  shall 
ensure  that  every  member  of  a 
committee,  assistant  to  a  member  of  a 
committee,  court  reporter  and  translator, 
before  taking  up  his  duties  in  an 
extraordinary  challenge  proceeding, 
files  with  the  responsible  Secretariat 
four  copies  of  a  Disclosure  Order  or  of  a 
Protective  Order,  as  the  case  may  be. 

12.  Where  a  docimient  containing 
proprietary  information,  privileged 
information  or  personal  information 
referred  to  in  rule  39  is  filed  with  the 
Secretariat  in  an  extraordinary 
challenge  proceeding,  each  Secretary 
shall  ensure  that 

(a)  The  document  is  stored  in  an  area 
dedicated  to  the  storage  of  documents 
containing  proprietary  information, 
privileged  information  or  personal 
information  and  the  area  is  identified  as 
such  an  area; 

(b)  The  wrapper  of  the  document  is 
clearly  marked  to  indicate  that  it 
covins  proprietary  information, 
privileged  information  or  personal 
information,  as  the  case  may  be;  and 

(c)  Access  to  the  document  is  limited 
to 

(i)  In  all  cases,  officials  of  and  counsel 
for  the  investigating  authority  whose 
final  determination  was  reviewed  by  the 
panel. 

(ii)  In  the  case  of  proprietary 
information,  the  person  who  submitted 
the  proprietary  information  to  the 
investigating  authority  or  counsel  fur 
that  person. 

(iii)  In  the  case  of  proprietary 
information,  persons  who  have  filed 
with  the  responsible  Secretariat  a 
Disclosure  Order  or  Protective  Order 
with  respect  to  the  document. 

(iv)  In  the  case  of  privileged 
information  filed  in  an  extraordinary 
challenge  of  a  decision  of  a  panel  with 
respect  to  a  final  determination  made  in 
the  United  States,  persons  with  respect 
to  whom  the  panel  has  ordered 
disclosure  of  the  privileged  information 
under  rule  55  of  the  Article  1904  Panel 
Rules,  if  the  persons  have  filed  with  the 
responsible  Secretariat  a  Protective 
Order  with  respect  to  the  document,  and 

(v)  In  the  case  of  personal 
information,  persons  granted  access  to 
the  information  pursuant  to  an  order  of 


the  committee  issued  pursuant  to 
subrule  45(b). 

13.  (1)  Each  Secretary  shall  permit 
access  by  any  person  to  the  ii^ormation 
in  the  file  in  an  extraordinary  challenge 
proceeding  that  is  not  proprietary 
information,  privileged  information  or 
personal  information  referred  to  in  rule 
39  and  shall  provide  copies  of  that 
information  on  request  and  payment  of 
an  appropriate  fee. 

(2)  Each  Secretary  shall,  in 
accordance  with  subrule  12(c)  and  the 
terms  of  the  applicable  Disclosure 
Order,  Protective  Order  or  order  of  the 
panel  or  committee, 

(a)  Permit  access  to  proprietary 
information,  privileged  information  or 
personal  information  referred  to  in  rule 
39  in  the  file  of  an  extraordinary 
challenge  proceeding;  and 

(b)  On  payment  of  an  appropriate  fee, 
provide  a  copy  of  the  information 
referred  to  in  subrule  (a). 

(3)  No  document  filed  in  an 
extraordinary  challenge  proceeding 
shall  be  removed  from  the  offices  of  the 
Secretariat  except  in  the  ordinary  course 
of  the  business  of  the  Secretariat  or 
pursuant  to  the  direction  of  a  committee. 

Internal  Functioning  of  Committees 

14.  (1)  A  committee  may  adopt  its  own 
internal  procedures,  not  inconsistent 
with  these  Rules,  for  routine 
administrative  matters. 

(2)  Subject  to  subrule  23(b),  meetings 
of  a  committee  may  be  conducted  by 
means  of  a  telephone  conference  call. 

15.  The  deliberations  of  a  committee 
shall  take  place  in  private  and  remain 
secret  and  only  committee  members 
may  take  part  in  the  deliberations.  Staff 
of  the  responsible  Secretariat  and 
assistants  to  committee  members  may 
be  present  by  permission  of  the 
committee. 

Computation  of  Time 

16.  (1)  In  computing  any  time  period 
fixed  in  these  Rules  or  by  an  order  or 
decision  of  a  committee,  the  day  from 
which  the  time  period  begins  to  run  shall 
be  excluded  and.  subject  to  subrule  (2), 
the  last  day  of  tlie  time  period  shall  be 
included. 

(2)  Where  the  last  day  of  time  period 
computed  in  accordance  with  subrule  (1) 
falls  on  a  legal  holiday  of  the 
responsible  Secretariat,  that  day  and 
any  other  legal  holiday  of  the 
responsible  Secretariat  immediately 
following  that  day  shall  be  excluded 
from  the  computation. 

17.  A  committee  may  in  its  discretion 
extend  any  time  period  fixed  in  these 
Rules  if 

(a)  The  extension  is  made  solely  in  the 
interests  of  fairness  and  justice;  and 


(b)  In  fixing  the  extension,  the 
committee  takes  into  account  the  intent 
of  the  Rules  to  secure  just,  speedy  and 
inexpensive  final  resolutions  of 
challenges  of  decisions  of  panels. 

Counsel  of  Record 

18.  (1)  Until  a  change  is  effected  in 
accordance  with  subrule  (2),  the  counsel 
of  record  for  a  participant  in  an 
extraordinary  challenge  proceeding 
shall  be 

(a)  The  counsel  for  the  participant  in 
the  panel  review;  or 

(b)  In  the  case  of  a  Party  that  was  not 
a  participant  in  the  panel  review  or  of  a 
panelist,  the  counsel  who  signs  any 
document  filed  on  behalf  of  the  Party  or 
panelist  in  the  extraordinary  challenge 
proceeding. 

(2)  A  participant  may  change  its 
counsel  of  record  by  filing  with  the 
responsible  Secretariat  a  Notice  of 
Change  of  Counsel  of  Record  signed  by 
the  new  counsel,  together  with  proof  of 
service  on  the  former  counsel  and  the 
other  participants. 

Filing,  Service  and  Communications 

19.  Subject  to  subrule  11(3),  no 
document  is  filed  with  the  Secretariat 
until  one  original  and  six  copies  of  the 
document  are  received  by  the 
responsible  Secretariat  during  its  normal 
business  hours  and  within  the  time 
period  fixed  for  filing. 

20.  (1)  The  responsible  Secretary  shall 
be  responsible  for  the  service  of 
documents  as  follows: 

(a)  Requests  for  an  Extraordinary 
Challenge  Committee  referred  to  in  rule 
34  shall  be  served,  together  with  the 
applicable  index,  on  the  Party  that  did 
not  make  the  Request  and  on  all 
participants  in  the  panel  review; 

(b)  All  documents  referred  to  in  rules 
41  and  44  shall  be  served  in  accordance 
with  those  rules; 

(c)  Orders  of  a  committee  shall  be 
served  on  all  participants; 

(d)  Decisions  of  a  committee  shall  be 
served  on  the  Parties,  the  investigating 
authority  and  all  participants;  and 

(e)  Notices  of  Completion  of 
Extraordinary  Challenge  shall  be  served 
on  all  participants. 

(2)  Where  the  decision  of  a  committee 
referred  to  in  subrule  (l)(d)  is  with 
respect  to  a  panel  review  of  a  final 
determination  made  in  Canada,  the 
decision  shall  be  served  by  registered 
mail. 

21.  (1)  Subject  to  subrule  (4),  all 
documents  filed  by  a  participant,  other 
than  documents  required  by  rule  20  to 
be  served  by  the  responsible  Secretary 
and  documents  referred  to  in  subrules 
35(b)(i)  and  37(2)(a}.  shall  be  served  by 
the  participant  on  the  counsel  of  record 


of  the  other  participants,  or,  where  a 
participant  is  not  represented  by 
counsel,  on  the  participant. 

(2)  A  proof  of  service  shal  appear  on, 
or  be  affixed  to,  all  documents  referred 
to  in  subrule  (1). 

(3)  Where  a  document  is  served  by  an 
expedited  delivery  courier  or  mail 
service,  the  date  of  service  set  out  in  the 
affidavit  of  service  or  certificate  of 
service  shall  be 

(a)  In  the  case  of  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  the  day  on  which  the  document 
is  consigned  to  the  courier  service  or  is 
mailed;  and 

(b)  In  the  case  of  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  the  date 
that  is  five  days  after  the  day  on  which 
the  document  is  consigned  to  the  courier 
service  or  is  mailed. 

(4)  A  document  containing  proprietary 
information,  privileged  information  or 
personal  information  referred  to  in  rule 
39  shall  be  under  seal  in  accordance 
with  rule  47  and  shall  be  served  only  on 

(a)  The  investigating  authority;  and 

(b)  Participants  that  have  been 
granted  access  to  the  information  under 
a  Disclosure  Order,  Protective  Order  or 
an  order  of  the  panel  or  committee,  as 
the  case  may  be. 

22.  (1)  Subject  to  subrules  20(2]  and 
23(a),  service  of  a  document  may  be 
effected  in  the  following  manner 

(a)  By  delivering  a  copy  of  the 
document  to  the  service  address  of  the 
participant; 

(b)  By  sending  a  copy  of  the  document 
to  the  service  address  of  the  participant 
by  facsimile  transmission  or  an 
expedited  delivery  courier  or  mail 
service,  such  as  express  mail  in  the 
United  States  or  Priority  Post  in  Canada; 
or 

(c)  By  personal  service  on  the 
participant. 

23.  Where  proprietary  information, 
privileged  information  or  personal 
information  referred  to  in  rule  39  is 
disclosed  to  a  person  in  an 
extraordinary  challenge  proceeding,  the 
person  shall  not 

(a)  File,  serve  or  otherwise 
communicate  the  information  by 
facsimile  transmission;  or 

(b)  Communicate  the  information  by 
telephone. 

24.  Service  on  an  investigating 
authority  shall  not  constitute  service  on 
a  Party  and  service  on  a  Party  shall  not 
constitute  service  on  an  investigating 
authority. 
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Legal  Principles 

25.  The  general  legal  principles  of  the 
country  in  which  a  final  determination 
was  made  apply  in  an  extraordinary 
challenge  of  the  decision  of  the  panel 
with  respect  to  the  final  determination. 

26.  A  committee  may,  in  its  discretion, 
review  any  part  of  the  record  of  the 
panel  review  relevant  to  the 
extraordinary  challenge. 

Pleadings  and  Simultaneous  Translation 
of  Extraordinary  Challenge  Proceedings 
in  Canada 

27.  Rules  28  to  30  apply  with  respect 
to  an  extraordinary  challenge  of  a  panel 
review  of  a  final  determination  made  in 
Canada. 

28.  Either  English  or  French  may  be 
used  by  any  person,  panelist  or  member 
of  a  committee  in  any  document  or  oral 
proceeding. 

29.  (1)  Subject  to  subrule  (2),  any  order 
or  decision,  including  the  reasons 
therefor,  issued  by  a  committee  shall  be 
made  available  simultaneously  in  both 
English  and  French  where 

(a)  In  the  opinion  of  the  committee, 
the  order  or  decision  is  in  respect  of  a 
question  of  law  of  general  public 
interest  or  importance;  or 

(b)  The  proceedings  leading  to  the 
issuance  of  the  order  or  decision  were 
conducted  in  whole  or  in  part  in  both 
English  and  French. 

(2)  Where 

(a]  An  order  or  decision  issued  by  a 
conunittee  is  not  required  by  subrule  (1) 
to  be  made  available  simultaneously  in 
English  and  French,  or 

(b)  An  order  or  decision  is  required  by 
subrule  (l](a)  to  be  made  available 
simultaneously  in  both  English  and 
French  but  the  committee  is  of  the 
opinion  that  to  make  the  order  or 
decision  available  simultaneously  in 
both  English  and  French  would  occasion 
a  delay  preiudicial  to  the  public  interest 
or  result  in  injustice  or  hardship  to  any 
participant 

The  order  or  decision,  including  the 
reasons  therefor,  shall  be  issued  in  the 
first  instance  in  either  English  or  French 
and  thereafter  at  the  earliest  possible 
time  in  the  other  language,  each  version 
to  be  effective  from  the  time  the  first 
version  is  effective. 

(3)  Nothing  in  subrule  (1]  or  (2)  shall 
be  construed  as  prohibiting  the  oral 
delivery  in  either  English  or  French  of 
any  order  or  decision  or  any  reasons 
therefor. 

(4]  No  order  or  decision  is  invalid  by 
reason  only  that  it  was  not  made  or 
issued  in  both  English  and  French. 

30.  (1)  Any  oral  proceeding  conducted 
in  both  En^ish  and  French  shall  be 
translated  simultaneously. 


(2)  Where  a  participant  requests 
simultaneous  translation  of  an 
extraordinary  challenge  proceeding,  the 
request  shall  be  made  as  eariy  as 
possible  in  the  proceedings. 

(3)  Where  a  committee  is  of  the 
opinion  that  there  is  a  public  interest  in 
the  extraordinary  challenge 
proceedings,  the  committee  may  direct 
the  responsible  Secretary  to  arrange  for 
simultaneous  translation  of  the  oral 
proceedings,  if  any. 

Costs 

31.  Each  participant  shall  bear  the 
costs  of  and  incidental  to  its  own 
participation  in  any  extraordinary 
challenge  proceedings. 

Announcement  of  Committee 

32.  On  the  completion  of  the  selection 
of  the  members  of  a  committee,  the 
responsible  Secretary  shall  notify  the 
participants  and  the  other  Secretary  of 
the  names  of  the  members  of  the 
committee. 

Violations  of  Disclosure  Undertakings 
and  Protective  Orders 

33.  Where  any  person  alleges  that  the 
terms  of  a  Disclosure  Undertaking  «r 
Protective  Order  have  been  violated,  the 
committee  shall  refer  the  allegations  to 
the  investigating  authority  for 
investigation  and.  where  applicable,  the 
imposition  of  sanctions  in  accordance 
with  section  77.26  of  the  Special  Import 
Measures  Act  or  section  777(d)  of  the 
Tariff  Act  of  1930,  as  amended. 

Fart  n — Extraordinary  Challenges 
Exclusively  Under  Article  1904.13(a)  (il) 
or  (iii) 

Requests  for  an  Extraordinary 
Challenge  Committee 

34.  Where  a  Party,  in  its  discretion, 
files  a  Request  for  an  Extraordinary 
Challenge  Committee  that  contains  an 
allegation,  other  than  an  allegation 
referred  to  in  Article  1904.13(aKi)  of  the 
Agreement,  the  Party  shall  file  the 
Request 

(a)  Within  30  days  after  the 
termination  order  of  the  panel  referred 
to  in  rule  73  of  the  Article  1904  Panel 
Rules  is  issued: 

(b)  Where  the  decision  of  the  panel 
referred  to  in  rule  74  of  the  Article  1904 
Panel  Rules  affirms  the  final 
determination,  within  30  days  after  that 
decision  is  issued; 

(c)  Where  the  panel  does  not  order  a 
review  of  the  Determination  on  Remand, 
within  45  days  after  the  Determination 
on  Remand  is  filed  pursuant  to  rule  75(1] 
of  the  Article  1904  Panel  Rules;  or 

(d)  Where  the  panel  orders  a  review 
of  the  Determination  on  Ramand,  within 
30  days  after  the  decision  of  the  panel 


referred  to  in  subrule  75(5)  of  the  Article 
1904  Panel  Rules  is  issued. 

35.  Every  Request  for  an 
Extraordinary  Challenge  Committee 
referred  to  in  rule  34  shall  be 

(a]  In  writting  and  shall  include  a 
concise  statement  of  the  allegations 
relied  on  together  with  a  concise 
statement  of  how  the  actions  alleged 
have  materially  affected  the  panel's 
decision  and  the  way  in  which  the 
integrity  of  the  panel  review  process  is 
threatened;  and 

(b)  Accompanied  by 

(i)  Those  items  of  the  refcord  of  the 
panel  review  relevant  to  tne  allegations 
contained  in  the  Request,  and 

(ii)  An  index  of  the  items  referred  to  in 
subrule  (i). 

Service  of  Requests  for  an 
Extraordinary  Challenge  Committee 

36.  Where  a  Request  for  an 
Extraordinary  Challenge  Committee 
referred  to  in  rule  34  is  filed  with  the 
responsible  secretariat,  the  responsible 
Secretary  shall  forthwith 

(a)  Forward  a  copy  of  the  Request  and 
the  index  to  the  other  Secretary;  and 

(b)  Serve  a  copy  of  the  Request  and 
the  index  in  accordance  with  subrule 
20(l)(a),  together  with  a  statement 
setting  out  the  date  on  which  the 
Request  was  filed  and  stating  that  briefs 
filed  in  the  extraordinary  challenge 
proceeding  shall  be  filed  within  21  days 
of  that  date. 

Notices  of  Appearance 

37.  (1)  Within  10  days  after  the 
Requests  for  an  Extraordinary  Challenge 
Conunittee  referred  to  in  rule  34  is  filed. 
a  Party  of  participants  in  the  panel 
review  that  proposes  to  participate  in 
the  extraordinary  challenge  proceeding 
shall  file  with  the  responsible 
Secretariat  a  Notice  of  Appearance. 

(2)  Where  a  participant  referred  to  in 
subrule  (1)  proposes  to  rely  on  a 
document  in  the  record  of  the  panel 
review  that  is  not  specified  in  the  index 
referred  to  in  sulmile  35(b)(ii).  the 
participant  shall  file,  togeOier  with  the 
Notice  of  Appearance, 

(a)  The  document;  and 

(b)  A  statement  identifjring  the 
dociunent  and  requesting  its  inclusion  in 
the  extraordinary  challenge  record. 

(3)  On  the  request  of  a  participant 
referred  to  in  subrule  (2),  the  responsible 
Secretary  shall  include  the  document  in 
the  extraodinary  challenge  record. 

Filing  of  Briefs 

38.  All  briefs  filed  in  an  extraordinary 
challenge  proceeding  under  this  Part 
shall  be  filed  within  21  days  after  the 


Request  for  an  Extraordinary  Challenge 
Committee  is  filed. 

Part  III— Other  Extraordinary 
Challenges 

Personal  Information 

39.  In  an  extraordinary  challenge 
proceeding  that  commences  with  a 
Request  for  an  Extraordinary  Challenge 
Committee  referred  to  in  subrule  40(1), 
the  information  referred  to  in  subrules 
40(1)  (c)  and  (d)  and  in  rule  43  and  all 
the  extraordinary  challenge  proceedings 
shall  be  treated  as  personal  information 
and  shall  be  kept  confidential 

(a)  In  all  cases,  until  the  day  after  the 
expiration  of  the  time  period  fixed  for 
filing  a  Notice  of  Motion  pursuant  to 
subrule  43(c);  and 

(b)  In  the  case  where  a  Notice  of 
Motion  is  filed  pursuant  to  subrule  43(c), 

(i)  Until  the  order  of  the  committee 
referred  to  in  subrule  45(a)  is  issued,  or 

(ii)  Where  the  committee  makes  an 
order  referred  to  in  subrule  45(b), 
indefinitely,  unless  the  committee 
changes  its  order. 

Requests  for  an  Extraordinary 
Challenge  Committee 

40.  (1)  Where  a  Party,  in  its  discretion, 
files  with  the  responsible  Secretariat  a 
Request  for  an  Extraordinary  Challenge 
Committee  that  contains  an  allegation 
referred  to  in  Article  1904.13(a)(i)  of  the 
Agreement,  the  Party  shall  at  the  same 
time  file 

(a)  Those  items  of  the  record  of  the 
panel  review  relevant  to  the  allegations 
contained  in  the  Request; 

(b)  An  index  of  the  items  referred  to  in 
subrule  (a) 

(c)  Any  other  material  relevant  to  the 
allegations  contained  in  the  Request; 

(d)  An  affidavit  certifying  that  the 
Party  gained  knowledge  of  the  action  of 
the  panelist  giving  rise  to  the  allegation 
no  more  than  30  days  preceding  the 
filing  of  the  Request  if  the  Request  is 
filed 

(i)  More  than  30  days  after  the 
termination  order  of  the  pane'  referred 
to  in  rule  73  of  the  Article  1904  Panel 
Rules  was  issued; 

(ii)  Where  the  decision  of  the  panel 
referred  to  in  rule  74  of  the  Article  1904 
Panel  Rules  affirmed  the  final 
determination,  more  than  30  days  after 
that  decision  was  issued; 

(iii)  Where  the  panel  did  not  order  a 
review  of  the  Determination  on  Remand, 
more  than  45  days  after  the 
Determination  on  Remand  was  filed 
pursuant  to  rule  75(1)  of  the  Article  1904 
Panel  Rules;  or 

(iv)  Where  the  panel  ordered  a  review 
of  the  Determination  on  Remand,  more 
than  30  days  after  the  decision  of  the 
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panel  referred  to  in  subrule  75(5)  of  the 
Article  1904  Rules  was  issued;  and 

(e)  A  Notice  of  Request  for  an 
Extraordinary  Challenge  Committee. 

(2)  No  Request  for  an  Extraordinary 
Challenge  Committee  referred  to  in 
subrule  (1)  may  be  filed  if  two  years  or 
more  have  elapsed  since  the  day  on 
which 

(a)  The  termination  order  of  the  panel 
referred  to  in  rule  73  of  the  Article  1904 
Panel  Rules  was  issued; 

(b)  Where  the  decision  of  the  panel 
referred  to  in  rule  74  of  the  Article  1904 
Panel  Rules  affirmed  the  final 
determination,  that  decision  was  issued; 

(c)  Where  the  panel  did  not  order  a 
review  of  the  Determination  on  Remand, 
the  Determination  on  Remand  was  filed 
pursuant  to  rule  75(1)  of  the  Article  1904 
Panel  Rules;  or 

(d)  Where  the  panel  ordered  a  review 
of  the  Determination  on  Remand,  the 
decision  of  the  panel  referred  to  in 
subrule  75(5)  of  the  Article  1904  Panel 
Rules  was  issued. 

41.  Where  a  Request  for  an 
Extraordinary  Challenge  Committee 
referred  to  in  rule  40(1)  is  filed,  the 
responsible  Secretary  shall  serve  a  copy 
of 

(a)  The  documents  referred  to  in 
subrule  40(1)  on  the  other  Party  and  on 
the  panelist  agaitist  whom  the  allegation 
contained  in  the  Request  is  made;  and 

(b)  The  Index  and  the  Notice  referred 
to  in  subrules  40(l)(b)  and  (e)  on  all  the 
participants  in  the  panel  review. 

Notices  of  Appearance 

42.  Within  10  days  after  a  Request  for 
an  Extraordinary  Challenge  Committee 
referred  to  in  subrule  40(1)  is  filed,  a 
Party  or  participant  in  the  panel  review 
that  proposes  to  participate  in  the 
extraordinary  challenge  proceeding 
shall  file  with  the  responsible 
Secretariat  a  Notice  of  Appearance. 

43.  Within  15  days  after  a  Request  for 
an  Extraordinary  Challenge  Committee 
referred  to  in  subrule  40(1)  is  filed,  a 
panelist  against  whom  an  allegation 
contained  in  the  Request  is  made  that 
proposes  to  participate  in  the 
extraordinary  challenge  proceeding 

(a)  Shall  file  a  Notice  of  Appearance; 

(b)  May  file,  under  seal,  material  to  be 
included  in  the  extraordinary  challenge 
record  relevant  to  the  panelist's  defense 
against  the  allegation;  and 

(c)  May  file  an  ex  parte  motion 
requesting  that  the  extraordinary 
challenge  proceeding  be  conducted  in 
camera. 

Service  of  Requests  and  Appearances 

44.  Where  the  time  period  fixed  for 
filing  an  ex  parte  motion  pursuant  to 
subrule  43(c)  has  expired,  the 


responsible  Secretary  shall  serve  on  all 
participants 

(a)  Where  no  motion  is  filed  pursuant 
to  that  subrule,  the  documents  referred 
to  in  subrules  40{l)(c]  and  (d)  and  rule 
43; 

(b)  Where  the  committee  issues  an 
order  referred  to  in  subrule  45(a),  the 
documents  referred  to  in  subrules 
40(l)(c)  and  (d)  and  rule  43,  in 
accordance  with  any  order  of  the 
committee;  and 

(c)  Where  the  conunittee  issues  an 
order  referred  to  in  subrule  45(b),  the 
documents  referred  to  in  subrules 
40(l)(c)  and  (d)  and  rule  43,  in 
accordance  with  subrule  45(b)(ii)  and 
any  order  made  by  the  committee. 

Conduct  of  Proceedings 

45.  The  order  of  a  committee  on  a 
motion  referred  to  in  subrule  43(c)  shall 
set  out 

(a)  That  the  proceedings  shall  not  be 
held  in  camera;  or 

(b)  That  the  proceedings  shall  be  held 
in  camera  and  that 

(i)  All  the  participants  shall  keep 
confidential  all  information  received 
with  respect  to  the  extraordinary 
challenge  proceeding  and  shall  use  the 
information  solely  for  the  purposes  of 
the  proceeding,  and 

(ii)  The  responsible  Secretary  shall 
serve,  under  seal,  on  all  the  participants 
the  documents  referred  to  in  subrules 
40(l)(b)  to  (d)  and  43(a)  and  (b). 

46.  A  committee  may,  in  its  discretion, 
decide  the  procedures  to  be  followed  in 
the  extraordinary  challenge  proceeding 
and  may,  for  that  purpose,  hold  a  pre- 
hearing conference  to  determine  such 
matters  as  the  presentation  of  evidence 
and  oral  argument. 

Part  IV— Written  Proceedings 

Filing  Under  Seal 

47.  (1)  Where,  under  these  Rules,  a 
document  containing  proprietary 
information,  privileged  information  or 
personal  information  referred  to  in  rule 
39  is  required  to  be  filed  under  seal  with 
the  Secretariat  or  is  required  to  be 
served  under  seal,  the  document  shall  be 
filed  or  served  in  accordance  with  this 
rule  and,  where  applicable,  with  rule  50. 

(2)  A  document  filed  or  served  under 
seal  shall  be 

(a)  Bound  separately  from  all  other 
documents; 

(b)  Clearly  marked 

(i)  In  the  case  of  a  document 
containing  proprietary  information, 
"proprietary"  or  "confidential", 

(ii)  In  the  case  of  a  document 
containing  privileged  information, 
"privileged",  and 
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(iii)  In  the  case  of  a  document 
containing  personal  information  referred 
to  in  rule  39,  "personal  information"; 
and 

(c)  Contained  in  an  opaque  inner  and 
an  opaque  outer  wrapper. 

(3)  An  inner  wrapper  referred  to  in 
subrule  (2)(c]  shall  disclose 

(a)  That  proprietary  information, 
privileged  information  or  personal 
information  is  enclosed,  as  the  case  may 
be;  and 

(b)  The  Secretariat  file  number  of  the 
extraordinfiry  challenge  proceeding. 

48.  Filing  or  service  of  proprietary 
information,  privileged  information  or 
personal  information  referred  to  in  rule 
39  with  the  Secretariat  shall  not 
constitute  a  waiver  of  the  qualiHcation 
of  the  information  as  proprietary 
information,  privileged  information  or 
personal  information. 

Form  and  Content  of  Pleadings 

49.  (1)  Every  pleading  Rled  in  an 
extraordinary  challenge  proceeding 
shall  have  a  heading  that  sets  out  the 
following  information: 

(a)  The  title  of  and  the  Secretariat  file 
number  for  the  extraordinary  challenge 
proceeding; 

(b)  A  brief  descriptive  title  of  the 
pleading;  and 

(c)  The  name  and  service  address  of 
the  participant  on  whose  behalf  the 
pleading  is  filed. 

(2)  Every  pleading  filed  in  an 
extraordinary  challenge  proceeding 
shall  be  on  paper  8V%  X 11  inches  (216 
millimetres  by  279  millimetres)  in  size. 
The  text  of  the  pleading  shall  be  printed, 
typewritten  or  reproduced  legibly  on 
one  side  only  with  a  margin  of 
approximately  1  Vt  inches  (40 
millimetres)  on  the  left-hand  side  with 
double-spacing  between  each  line  of 
text,  except  for  quotations  of  more  than 
50  words,  which  shall  be  indented  and 
single-spaced.  Footnotes,  titles, 
schedules,  tables,  graphs  and  columns  of 
figures  shall  be  presented  in  a  readable 
form.  Briefs  shall  be  securely  bound 
along  the  left-hand  margin. 

(3)  Every  pleading  filed  on  behalf  of  a 
participant  in  an  extraordinary 
challenge  proceeding  shall  be  signed  by 
counsel  for  the  participant  or,  where  the 
participant  is  not  represented  by 
counsel,  by  the  participant. 

50.  (1)  Where  a  participant  files  a 
pleading  that  contains  proprietary 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  One  set  of  pleadings  under  seal 
containing  the  proprietary  information 
and  labelled  "Proprietary"  or 
"Confidential"  with  the  top  of  each  page 
that  contains  proprietary  information 


mariced  with  the  word  "Proprietary"  or 
"Confidential"  and  with  the  proprietary 
information  enclosed  in  brackets;  and 

(b)  One  set  of  pleadings  labelled 
"Non-Proprietary"  or  "Non- 
Confidential"  with  each  page  imm 
which  proprietary  information  has  been 
deleted  bearing  a  legend  indicating  the 
location  &om  which  the  proprietary 
information  was  deleted. 

(2)  Where  a  participant  files  a 
pleading  that  contains  privileged 
information,  the  participant  shall  file 
two  separate  sets  of  the  pleading  in  the 
following  manner 

(a)  One  set  of  pleadings  under  seal 
containing  the  privileged  information 
and  labelled  "Privileged"  with  the  top  of 
each  page  that  contains  privileged 
information  marked  with  the  word 
"Privileged"  and  with  the  privileged 
information  enclosed  in  brackets;  and 

(b)  One  set  of  pleadings  labelled 
"Non-Privileged"  with  each  page  from 
which  privileged  information  has  been 
deleted  bearing  a  legend  indicating  the 
location  fiom  which  the  privileged 
information  was  deleted. 

(3]  Where  a  participant  files  a 
pleading  that  contains  personal 
information  referred  to  in  rule  39,  the 
pleading  shall  be  filed  under  seal  and 
labelled  "Personal  Information". 

Content  of  Briefs 

51.  (1)  Every  brief  filed  in  an 
extraordinary  challenge  proceeding 
shall  contain  information  in  the 
following  order,  divided  into  five  parts: 

Part  1:  A  table  of  contents  with  page 
references  and  a  table  of  authorities 
cited,  with  reference  to  the  pages  of  the 
brief  where  they  are  cited  and  with 
cases  alphabetically  arranged. 

Part  II:  A  statement  of  the  case: 

This  part  shall  contain  a  concise 
statement  of  the  relevant  facts  with 
references  to  the  extraordinary 
challenge  record  by  page  and,  where 
applicable,  by  line. 

Part  III:  A  statement  of  the  issues: 

(a)  In  the  brief  of  a  Party  that  files  a 
Request  for  an  Extraordinary  Challenge 
Committee,  this  part  shall  contain  a 
concise  statement  of  the  issues;  and 

(b)  In  brief  of  any  other  participant, 
this  part  shall  contain  a  concise 
statement  of  the  position  taken  by  the 
participant  with  respect  to  the  issues. 

Part  IV:  Argument: 

This  part  shall  consist  of  the  argument 
setting  out  concisely  the  points  of  law 
relating  to  the  issues  with  applicable 
citations  to  authorities  and  the 
extraordinary  challenge  record. 

Part  V:  Relief: 

This  part  shall  consist  of  a  concise 
statement  of  the  precise  relief  requested. 


(2)  Paragraphs  of  Parts  I  to  V  of  a  brief 
may  be  numbered  consecutively. 

Motions 

52.  Motions  may  be  heard  in  the 
discretion  of  the  committee. 

Part  V — Oral  Proceedings 

Oral  Argument 

53.  Oral  argument  shall  be  in  the 
discretion  of  the  committee. 

Oral  Proceedings  in  Camera 

54.  During  that  part  of  oral 
proceedings  in  which  proprietary 
information  or  privileged  information  is 
presented,  a  committee  shall  not  permit 
any  person  other  than  the  following 
persons  to  be  present: 

(a)  The  person  presenting  the 
proprietary  information  or  privileged 
information; 

(b)  A  person  who  has  been  granted 
access  to  the  proprietary  information  or 
privileged  information  under  a 
Disclosure  Order  or  a  Protective  Orden 

(c)  A  person  as  to  whom  the  privilege 
has  been  waived  with  respect  to  the 
proprietary  information;  and 

(d)  Officials  of  and  counsel  for  the 
investigating  authority. 

Part  VI — Orders  and  Decisions 

55.  All  orders  and  decisions  of  a 
committee  shall  be  made  by  majority 
vote. 

56.  The  responsible  Secretary  shall 
oause  notice  of  every  final  decision  of  a 
committee  and  every  order  referred  to  in 
rule  55  to  be  published  in  the  Canada 
Gazette  and  the  Federal  Register. 

57.  Where  a  Notice  of  Motion 
requesting  dismissal  of  an  extraordinary 
challenge  proceeding  is  filed  by  a 
participant  the  committee  may  issue  an 
order  terminating  the  proceeding  and, 
where  the  motion  is  consented  to  by  all 
the  participants,  the  committee  shall 
issue  an  order  terminating  the 
proceeding. 

58.  (1)  A  final  decision  of  a  committee 
shall 

(a)  Affirm  the  decision  of  the  panel; 

(b)  Vacate  the  decision  of  the  panel; 
or 

(c)  Where  the  Request  for  an 
Extraordinary  Challenge  Committee  did 
not  contain  an  allegation  referred  to  in 
Article  1904.13(a)(i)  of  the  Agreement, 
remand  the  decision  of  the  panel  to  the 
panel  for  action  not  inconsistent  with 
the  final  decision  of  the  committee. 

(2)  Every  final  decision  of  a  committee 
shall  be  issued  in  writing  with  reasons, 
together  with  any  dissenting  or 
concurring  opinions  of  the  members  of 
the  committee. 
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(3)  Subrule  (2)  shall  not  be  constinied 
as  prohibiting  the  oral  delivery  of  the 
decision  of  a  committee. 

Part  VII— Completion  of  Extraordinary 
Challenges 

59.  Where  a  committee  issues  an 
order  terminating  the  extraordinary 
challenge  proceeding,  the  responsible 
Secretary  shall  cause  to  be  published  in 
the  Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of 
Exti-aordinary  Challenge  effective  on  the 
day  after  the  day  on  which  the  order  of 
the  committee  is  issued. 

60.  Where  a  committee  issues  its  final 
decision,  the  responsible  Secretary  shall 
cause  to  be  published  in  the  Canada 
Gazette  and  the  Federal  Register  a 
Notice  of  Completion  of  Extraordinary 
Challenge  effective  on  the  day  after 


(a)  The  committee  affirms  the  decision 
of  the  panel; 

(b)  The  committee  vacates  the 
decision  of  the  panel;  or 

(c)  Where  the  committee  remands  the 
decision  of  the  panel,  the  day  after  the 
panel  gives  notice  to  the  committee  that 
it  has  taken  action  not  inconsistent  with 
the  committee's  decision. 

61.  The  members  of  the  committee  are 
discharged  from  their  duties  on  the  day 
on  which  a  Notice  of  Completion  of 
Extraordinary  Challenge  is  effective  in 
respect  of  the  extraordinary  challenge 
proceeding. 

Schedule  A — Disclosure  Undertaking 
Forms 

Available  from  the  Deputy  Minister  or 
the  Tribimal,  as  the  case  may  be,  in  the 
form  in  use  on  the  same  day  as  the 


Agreement  comes  into  force  or  a  forgi 
containing  substantially  the  same  terms. 

Schedule  B — ^Protective  Order 
Application  Forms 

Available  from  the  International 
Trade  Administration  of  the  United 
States  Department  of  Commerce  or  the 
United  States  International  Trade 
Conunission,  as  the  case  may  be,  in  the 
form  in  use  on  the  same  day  as  the 
Agreement  comes  into  force  or  a  form 
containing  substantially  the  same  terms. 
Robert  H.  Bnimley,  ' 

General  Counsel. 

Date:  December  22, 1988. 
(FR  Doc.  88-29905  Filed  12-29-88:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
Intanurtional  Trade  Administnrtlon 

19  CFR  Part  356 
[Docket  Na  •1141-«a411 

Panel  Review  Under  Article  1904  Of  the 
U  A-Canada  Free-Trade  Agreement 

AOBICV:  Intematioiial  Trade 

Administration,  Department  of 

Commerce. 

AcnON:  Interim-final  rule  and  request 

for  comments. 


:  Title  IV  of  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988,  Pub.  L  No.  1(XM40, 102  Stat 
1861  (1988)  ("the  FTA  Act"),  establishes 
procedures  for  review  by  a  binational 
panel  of  United  States  antidumping  and 
countervailing  duty  final  determinations 
involving  Canadian  products  and  for 
requesting  panel  review  of  Canadian 
antidumping  and  countervailing  duty 
final  determinations  involving  products 
of  die  United  States.  Title  IV  implements 
diapter  19  of  the  United  States-Canada 
Free-Trade  Agreement  ("Agreement"). 
As  authorized  by  section  405(d)  of  the 
FTA  Act,  these  regulations  are  intended 
to  implement  certain  administrative 
procedures  required  by  Article  1904  of 
the  Agreement  and  the  FTA  Act 
DATit:  These  regulations  take  effect  on 
the  date  that  the  Agreement  enters  into 
force.  See  Supplementary  Information, 
below.  Written  comments  must  be 
received  not  later  than  60  days  after  the 
Agreement  enters  into  force.  The 
International  Trade  Administration  will 
publish  notice  of  the  effective  date  of 
these  regulations  in  the  Federal  Register. 

AOORESa:  Address  written  comments  to 
Lisa  B.  Koteen,  Senior  Counsel  for  Trade 
Agreements,  Room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Sti^et  NW., 
Washington,  DC  20230. 

ran  nWTMtR  INFOaMATION  COflTACT: 

Lisa  B.  Koteen,  (202)  377-1754,  or  Jean 
Heilman  Crier.  (202)  377-0833. 
CUPPLKMtNTARY  INFOfUIATWN: 
Background 

Chapter  19  of  the  Agreement 
establishes  a  mechanism  for  resolving 
disputes  between  die  United  States  and 
Canada  with  respect  to  antidumping  and 
countervailing  duty  cases.  The  central 
featxire  of  the  mechanism  is  the 
replacement  of  domestic  judicial  review 
of  determinations  in  antidiunping  and 
countervaiUng  duty  cases  involving 
imports  firom  the  other  country  with 
review  by  independent  binational 


panels.  The  United  States  and  Canada 
will  continue  to  apply  their  own  national 
antidumping  and  countervailing  duty 
laws  to  goods  imported  from  the  other 
country.  In  such  cases,  independent 
binational  panels  acting  in  place  of 
national  courts  will  expeditiously 
review  final  determinations  under  these 
laws  to  decide  whether  they  are 
consistent  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination.  These 
determinations  include  final 
determinations  of  sales  at  less  than  fair 
value  and  subsidization  by  the 
Department  of  Commerce  ("the 
Department"),  and  final  determinations 
by  International  Trade  Commission  as 
to  whether  a  United  States  industry  has 
been  injured. 

The  Agreement  provides  that  only  the 
two  govenunents  may  invoke  the  panel 
review  process;  however,  the 
govenunents  of  the  United  States  and 
Canada  will  automatically  trigger  panel 
review  in  response  to  a  timely  request 
from  any  person  who  otherwise  could 
have  challenged  the  determination  in 
court  Counsel  for  (or  representatives  of) 
interested  parties  that  were  parties  to 
the  administrative  proceeding  that  is 
being  challenged  will  araue  before  the 
panel,  as  they  would  before  a  court.  The 
Agreement  also  requires  that  the  United 
States  and  Canada  protect  sensitive 
business  information  against  unlawful 
disclosure  in  the  panel  review  process. 
Tide  IV  of  the  FTA  Act  amends  VS. 
law  to  implement  Chapter  19  of  the 
Agreement  by  limiting  judicial  review  in 
cases  involving  Canadian  merchandise, 
establishing  procedures  whereby  private 
parties  may  appeal  for  binational  panel 
review,  providing  an  organizational 
structure  for  adnUnistering  U.S. 
responsibilities  under  Chapter  19  and 
maidng  other  conforming  amendments 
to  U.S.  law.  More  specifically,  section 
405(d)  of  die  FTA  Act  authorizes  the 
Department  as  the  administering 
audiority  under  Tide  VII  of  die  Tariff 
Act  of  1930  ("die  Act"),  to  issue 
regiilations  to  implement  Chapter  19  of 
the  Agreement 

The  procedures  for  binational  panels 
are  being  implemented  through  Rules  of 
Procedure  to  be  issued  joindy  by  the 
United  States  and  Canada.  These 
regulations  are  intended  to  implement 
certain  administrative  procedures 
required  by  Chapter  19  of  the  Agreement 
before  an  administrative  proceeding  has 
been  sent  to  the  Court  of  International 
Trade  or  a  binational  panel,  as  well  as 
the  administrative  responsibilities  of  the 
Department  that  continue  during  and 
after  panel  review.  Regulations  are 
necessary  to  provide  for  notice  of  intent 
to  seek  judicial  review,  request  for  panel 


review,  notice  of  receipt  by  Canada  of 
scope  determinations,  ccmtinued 
suspension  of  liquidation,  release  of 
burtness  proprietary  and  privileged 
information  under  protective  order 
during  a  panel  review,  and  sanctions  for 
violations  of  such  protective  orders.  The 
regulations  complement  the  Rules  of 
Procedure  and  should  be  used  in 
conjunction  with  these  Rules. 

A  detailed  description  of  the  interim- 
final  rtile  is  contained  in  the  following 
section-by-section  analysis. 

Section  356.1 

This  section  provides  the  scope  of 
Part  356.  which  is  to  implement  Article 
1904  of  the  Agreement 

Section  350.2 

This  section  provides  definitions  of 
terms  used  in  Part  356. 

Section  356.3 

There  are  two  types  of  documents  that 
put  the  Department  on  notice  that  an 
antidumping  or  countervailing  duty  final 
determination  involving  Canadian 
products  may  be  subject  to  review:  a 
Notice  of  Intent  To  Commence  judicial 
Review  and  a  Request  for  Panel  Review. 
The  Department  is  also  responsible  for 
receipt  of  requests  for  panel  review  of 
final  determinations  made  by  the  United 
States  International  Trade  Commission 
and  equivalent  determinations, 
involving  U.S.  exports,  made  in  Canada. 
This  section  contains  the  filing  and 
service  requirements  for  such 
documents.  If  the  filing  and  service 
requirements  are  not  fulfilled,  any 
subsequent  complaint  filed  by  that  party 
U  invalid.  19  U.S.C.  15iea(g)(2]  and  (3). 
Paragraph  (a)  states  that  an  original  and 
six  copies  must  be  filed.  This  is  to 
permit  copies  to  be  placed  in  the  files  of 
the  United  States  and  Canadian  sections 
of  the  Secretariat  and  for  each  of  the 
five  panelists  to  receive  copies  of  every 
document  filed.  The  deadlines  for  filing 
are  set  out  in  other  sections.  There  is  no 
mailbox  rule  for  filing  because  of  the 
tight  deadlines  in  panel  reviews. 

Paragraph  (b)  requires  service  on 
every  person  on  the  service  list  except 
for  those  instances,  described  in  section 
616A(g)(8)(B)(ii)  of  die  Act  in  which  die 
United  States  Secretary  effects  service. 
Details  of  service  are  set  out  in  pertinent 
sections. 

Paragraph  (c)  requires  that  service  be  - 
effected  in  an  expedited  manner.  The 
reason  for  this  requirement  is  that  the 
time  periods  throughout  the  panel 
review  process  are  generally  quite  short 
compiu«d  to  those  in  the  courts.  There  is 
only  a  10-day  window  after  the  filing  of 
a  Notice  of  Intent  to  Commence  Judicial 


Review  in  which  to  file  a  Request  for 
Panel  Review.  First  class  mail  probably 
would  not  allow  sufficient  time  after 
receipt  of  a  notice  for  the  recipient  to 
make  an  informed  decision  and  to  act 
expeditiously. 

Paragraphs  (f)  and  (g)  provide  the 
hours  and  location  of  the  United  States 
and  Canadian  sections  of  the 
Secretariat.  The  Secretariat  created  for 
purposes  of  the  panel  process,  performs 
only  ministerial  functions  pursuant  to 
the  Agreement  Legal  holidays  include 
weekends  and  days  when  the  U.S. 
government  offices  in  the  District  of 
Columbia  are  closed.  There  will  be  no 
night  box  for  filing  documents  after 
normal  business  hours. 

Section  356.4 

This  section  identifies  the  persons 
that  must  be  served  with  a  Notice  of 
Intent  to  Commence  Judicial  Review  and 
sets  forth  the  information  required  in  the 
Notice.  The  Notice  must  be  filed  not 
later  than  20  days  after  the  final 
determination  at  issue.  According  to  the 
Agreement  and  the  FTA  Act  if  there  is 
no  Request  for  Panel  Review,  the  party 
that  filed  the  Notice  of  Intent  to 
Commence  Judicial  Review  may  seek 
judicial  review  by  following  normal 
procedures,  starting  with  a  summons  or 
summons  and  complaint  filed  within  30 
days  after  the  last  date  on  which  any 
Request  for  Panel  Review  must  be  filed. 

Section  356.5 

A  party  to  the  proceeding  may  request 
panel  review  no  later  than  30  days  after 
a  final  determination,  a  term  defined  in 
these  regulations.  A  request  for  review 
of  a  Canadian  antidumping  or 
countervailing  duty  determination,  as 
well  as  a  determination  by  the 
Department  or  the  U.S.  International 
Trade  Commission,  may  be  filed  with 
the  United  States  Secretary,  pursuant  to 
section  408  of  the  FTA  Act  Requests  for 
Panel  Review  of  Canadian 
determinations  that  are  filed  with  the 
United  States  Secretary  must  likewise 
follow  the  requirements  of  this  section, 
which  itemizes  the  contents  of  a  Request 
and  the  service  requirements. 

Section  356.6 

The  Department  occasionally  receives 
requests  to  determine  whether  a 
particular  product  is  or  is  not  within  the 
class  or  kind  of  merchandise  covered  by 
a  dumping  finding  or  an  antidumping  or 
countervailing  duty  order.  These 
determinations  are  not  expressly 
provided  for  by  statute  or  regulation, 
except  that  section  516A(a)(2)(B)(vi)  of 
the  Tariff  Act  of  1930  establishes  that 
they  are  subject  to  judicial  review.  The 
Agreement  provides  that  these  so-called 


"scope  determinations"  are  reviewable 
by  a  panel.  Scope  determinations  are 
not  published  in  the  Federal  Register; 
rather,  they  are  mailed  to  the  parties  to 
the  proceeding,  including  the  foreign 
government  in  countervailing  duty 
proceedings.  Under  the  Agreement, 
scope  determinations  will  be  provided 
to  the  government  of  Canada  regardless 
of  whether  the  cases  to  which  they 
pertain  are  antidumping  duty  orders  or 
countervailing  duty  orders.  The  time 
period  for  commencing  panel  review  of 
scope  determinations  begins  with  the 
receipt  by  Canada  of  a  written  notice 
fix}m  the  Department.  This  section 
specifies  how  receipt  is  to  be  effected. 

Section  356.7 

To  commence  a  panel  review  of  a 
scope  determination,  a  party  to  the 
proceeding  would  have  to  file  notice 
within  30  days  of  the  date  on  which 
Canada  received  notice  of  the 
determination.  To  commence  judicial 
review,  the  party  would  be  required  to 
file  notice  within  20  days  of  that  date. 
This  section  provides  the  means  by 
which  a  pcu-ty  to  the  proceeding  may 
learn  the  date  on  which  Canada 
received  notice.  The  filing  requirements 
in  paragraph  (b)  follow  the  Department's 
filing  requirements  instead  of  those  of 
the  Secretariat  Paragraph  (c)  provides 
that  the  Department  shall  respond 
within  five  business  days,  wUch  is 
intended  to  give  an  adequate 
opportunity  for  the  requester  to  seek 
judicial  review  or  to  initiate  the  panel 
review  process. 

Section  356.8 

Upon  request  of  a  participant  in  a 
panel  review,  the  Department  would  not 
order  the  Customs  Service  to  liquidate 
suspended  entries  that  are  relevant  to 
that  participant  until  after  the  review  is 
completed.  This  provision  is  necessary 
because,  unless  a  party  to  the 
administrative  proceeding  seeks  an 
injunction  in  court  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  after  the  Department 
issues  a  final  determination  in  a  review 
under  section  751(b)  of  the  Act  the 
International  Trade  Commission  issues 
a  final  determination  of  a  "changed 
circumstances"  review  under  section 
751(b),  or  the  Department  issues  a 
determination  as  to  the  class  or  kind  of 
merchandise  covered  by  an  antidumping 
or  countervailing  duty  order.  19  U.S.C. 
1516a(c].  Binational  Panels  under 
Chapter  19  of  the  Agreement  do  not 
have  injunctive  powers,  however. 
Section  401(a)  of  the  FTA  Act  therefore 
provides  a  means  for  preventing 
automatic  liquidation  of  entries  pending 
completion  of  the  panel  process. 
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A  domestic  interested  party  that  is  a 
participant  in  a  panel  review  may 
request  that  suspension  continue  for 
entries  from  producers,  exporters,  and 
importers  affected  by  the  panel  review. 
Producers,  exporters,  and  importers  that 
are  participating  in  the  panel  review 
also  may  request  continued  suspension, 
but  only  for  entries  of  their  merchandise. 

Section  356.9 

Under  section  403  of  die  FTA  Act 
during  a  binational  panel  review  certain 
persons  may  have  access  to  business 
proprietary  information  contained  in  the 
administrative  record  before  the  panel, 
but  only  if  they  apply  for,  and  the 
Department  issues,  a  protective  order. 
The  persons  who  are  eUgible  for  access 
are:  the  panelists;  any  staff,  such  as  law 
clerks  and  secretaries,  whom  a  panelist 
may  employ;  counsel  for  participants  in 
the  panel  review,  or  other 
representatives,  such  as  independent 
consultants  whom  counsel  may  retain 
for  the  panel  review  (and  who  are  under 
the  direction  or  control  of  counsel);  the 
Secretaries  of  the  U.S.  and  Canadian 
sections  of  the  Secretariat  and 
Secretariat  personnel;  and  U.S. 
government  officials  who  are  members 
of  an  interagency  committee,  chaired  by 
the  Office  of  the  United  States  Trade 
Representative,  that  would  be  called 
upon  to  consider  requests  to  convene  an 
extraordinary  challenge  committee  to 
review  a  panel  decision  (or  the 
members's  designees).  The  last  group  is 
identified  in  section  405  of  the  FTA  Act 
The  persons  who  have  access  to 
proprietary  information  without 
protective  orders  are:  the  participant 
that  submitted  the  information;  that 
participant's  counsel;  and  officials  of  the 
Department  who  are  directly  involved  in 
the  panel  review  or  were  involved  in  the 
administrative  proceeding  at  issue. 

Section  356.10 

This  section  identifies  the  persons 
who  must  submit  applications  for 
protective  order  in  order  to  receive 
access  to  the  proprietary  information  in 
an  administrative  record  and  details  the 
contents  of  the  application  forms. 
Persons  in  every  category  in  S  356.9, 
except  for  paragraph  (c),  are  eligible  to 
apply  for  disclosure  of  proprietary 
information  under  protective  order.  As 
described  in  paragraph  (b)(5), 
individuals  covered  by  S  356.9(c), 
nonprofessionals  who  are  full-time 
employees  of  panelists  (but  who  are  not 
members  of  the  panel  staff),  or  are  full- 
time  employees  of  counsel  or 
consultants  to  counsel,  such  as  law 
clerks,  paralegals,  and  secretarial  and 
clerical  staff,  would  not  submit 
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protective  order  applications  but  would 
have  access  to  the  proprietary 
information  at  issue  under  the  terms  of 
any  protective  order  issued  to  the 
panelist,  attorney  or  consultant  who 
employs  them. 

Paragraph  (b)  sets  forth  the 
procedures  for  eligible  persons  apply  for 
a  protective  order.  This  paragra]:^ 
indicates,  in  general,  the  contents  of 
application  forms,  timing,  and  service 
requirements.  Counsel  and  other 
representatives  to  parties  to  the 
proceeding  who  received  access  to 
business  proprietary  information  under 
an  administrative  protective  order 
during  tibe  administrative  proceeding 
may  retain  the  information  and  any 
materials  that  they  prepared  that 
contain  such  information  pending 
issuance  of  a  protective  order  under 
these  regulations.  Actual  forms  will  be 
available  from  the  Department 
Paragraph  (c)  covers  those  persons  to 
whom  the  Department  is  required  to 
issue  a  protective  order  i-e^  panelists, 
members  of  the  interagency  group, 
extraordinary  challenge  committee 
members,  the  U.S.  and  Canadian 
secretaries,  and  their  staffs.  Paragraph 
(d)  covers  cotmsel  or  non-attorney 
professionals,  to  whom  disclosure  is  not 
mandatory.  They  also  must  file  copies  of 
their  protective  orders  with  the 
Secretariat  and  serve  all  participants. 
Others  who  are  granted  protective 
orders,  including  the  Secretaries  and 
their  sta^,  panelists  and  their 
assistants,  extraordinary  challenge 
committee  members,  and  members  of 
the  interagency  group,  must  file  copies 
of  their  protective  orders  with  the 
Secretariat  but  are  not  required  to  serve 
copies  on  participants.  Paragraph  (f) 
provides  for  modification  of  a  protective 
order. 

Section  356.11 

This  section  deals  with  release  of 
privileged  documents  under  protective 
order.  On  infrequent  occasions,  the 
administrative  record  under  review  may 
contain  documents  for  which  the 
Department  claims  privilege,  namely  an 
attorney-client,  attorney  work  product 
or  government  pre-decisional  process 
privilege.  See  Zenith  Radio  Corp  v. 
United  States,  764  F.2d  1577. 1579  (Fed. 
Cir.  1985). 

The  reason  for  classifying  documents 
as  privileged  is  to  permit  a  free  and 
frank  exchange  of  views — between 
attorney  and  client  in  the  first  instance, 
in  preparation  for  litigation  in  the 
second  instance,  and  within  an  agency 
in  the  third.  Candor  and  debate  within 
the  Department  should  be  encouraged, 
but  they  could  be  constrained  by  the 
risk  of  disclosure  to  a  judge  or  panelist 


who  subseqnendy  reviews  the  ultimate 
administrative  dedsiim.  particulau'ly  if 
the  document  contains 
recommendations  at  odds  with  that 
decision.  See,  e^..  Sprague  Electric  Co. 
v.  United  States,  462  F.  Supp.  966  (Oust 
Ct  1978). 

Under  the  Rules  of  Procedure  for 
binational  panel  review  under  Article 
1904  of  the  Agreement,  the  Department 
would  not  include  privileged  documents 
in  the  copy  of  the  administrative  record 
that  is  transmitted  to  the  Secretariat  for 
the  panel's  use,  although  the  docimients 
for  which  privilege  is  claimed  would  be 
listed  in  the  index  of  the  record.  If  there 
were  any  challenge  to  the  privilege 
claim,  the  panel  would  first  examine  the 
aflSdavits  in  support  of  the  claim  of 
privilege  to  determine  whether  there  is 
any  question  as  to  the  validity  of  the 
claim  or  if  the  privilege  were  qualified 
and  the  challenger's  need  for  access 
outweighed  the  Department's  need  to 
withhold  the  document  from  scrutiny. 
Asahi  Chemical  Industry  Co.,  Ltd.  v. 
United  States.  1  CIT  21  (1960).  If  the 
affidavits  were  not  dispositive,  then  the 
panel  would  select  two  lawyer 
representatives,  one  from  each  country, 
to  examine  in  camera  any  document  at 
issue.  For  the  two  representatives  to 
examine  the  document  the  Department 
would  issue  a  protective  order.  Only  if 
the  two  representatives  cotUd  not  agree 
whether  the  document  should  be 
disclosed,  either  as  not  privileged  or,  if 
privileged,  under  a  protective  order, 
would  the  full  panel  be  granted  access 
under  protective  order  to  examine  the 
document  and  decide  whether  it  should 
be  disclosed. 

In  accordance  with  the  process 
prescribed  by  the  Rules  of  Procedure, 
this  section  provides  the  mechanics  of 
applications  for  and  issuance  of 
protective  orders  for  privileged 
information  subject  to  panel  review.  The 
process  is  similar  to  that  described  in 
8  356.10  regarding  protective  orders  for 
proprietary  information. 

If  privileged  information  was  relevant 
to  an  issue  that  is  subsequently  referred 
to  an  extraordinary  challenge 
committee,  then  the  extraordinary 
challenge  committee  members  must  also 
have  access  to  the  privileged 
information.  The  protective  order 
mechanism  is  therefore  extended  to 
cover  them.  In  addition,  when  privileged 
information  is  at  issue,  a  protective 
order  for  privileged  information  woiild 
be  issued  to  the  U.S.  Government 
officials  who.  as  the  responsible 
interagency  group,  must  review  a 
request  for  an  extraordinary  challenge 
committee. 


Sectioa  350.12.  This  section  provides 
diat  a  person  determined  to  have 
violated  a  protective  order  or  disclosure 
undertaking  may  be  liable  to  the  United 
States  for  a  civil  penalty  not  to  exceed 
$100,000  for  each  violation,  bamd  from 
representing  another  person  before  the 
Department  for  a  designated  time 
period,  denied  aocess  to  proprietary 
information  for  a  designated  time 
period,  or  subject  to  other  appropriate 
administrative  sanctions.  Sanctions  can 
be  also  taken  against  persons  other  than 
the  one  who  violated  the  protective 
order  or  disclosiue  undertaking,  such  as 
the  firm,  partner,  associate,  employee, 
employer,  or  client  of  diet  person. 

Section  356.13.  Under  certain 
circtunstances,  explained  in  this  section, 
the  administrative  law  judge  may 
modify  or  waive  the  rules  in  Subpart  D. 

Section  356.14.  lliis  section  authorizes 
an  Office  Director  under  the  Deputy 
Assistant  Secretary  for  Investigations, 
Intemational  Trade  Administration,  to 
investigate  an  alleged  breach  of  a 
protective  order  or  disclosure 
undertaking  and  to  report  the  facts  to 
the  Deputy  Under  Secretary  for 
Intemational  Trade  no  later  than  180 
days  after  receiving  information 
concerning  a  violadon.  The  Director  will 
conduct  an  investigation  only  if  the 
information  is  received  withLi  30  days 
after  the  alleged  violation  occurred  or, 
as  determined  by  the  Director,  could 
have  been  discovered  through  the 
exercise  of  reasonable  and  ordinary 
care.  Paragraph  (d)  of  this  section 
provides  examples  of  actions  that 
constitute  violations  of  an 
administrative  protective  order  that 
shall  serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  Each  day 
of  a  continuing  violation  shall  constitute 
a  separate  violation  as  required  by 
paragraph  (4)  of  section  777(d)  of  the 
Act. 

Section  356.15.  Under  this  section  the 
Deputy  Under  Secretary  will  either 
initiate  a  proceeding  by  issuing  a 
chaiging  letter  or  request  an  authorized 
agency  of  Canada  to  initiate  a  . 
proceeding  if  there  is  reasonable  cause 
to  beUeve  that  a  person  has  violated  a 
protective  order  or  disclosure 
undertaking  and  that  sanctions  are 
appropriate  for  the  violation.  If  the 
Eiepartment  receives  a  request  to  charge 
from  an  authorized  agency  of  Canada, 
the  Deputy  Under  Secretary  will 
promptly  initiate  a  proceecting  by  issuing 
a  charging  letter. 

Section  350.18.  A  person  against 
whom  sanctions  are  proposed  will  be 
notified  in  a  charging  letter  of 
allegations,  proposed  sanctions,  and 
procedures  for  challenging  imposition  of 


sanctions.  The  parties  may  settie  a  case 
by  mutual  agreement  after  issuance  of  a 
charging  letter. 

Consistent  with  state  bar  discipUnary 
proceedings,  the  person  whose 
information  is  alleged  to  have  been 
released  is  not  a  p«u1y  to  the 
proceedings.  The  interest  being 
vindicated  is  that  of  the  Department  in 
ensuring  that  its  rules  against 
unauthorized  disclosure  are  being 
followed. 

Section  356.17.  This  section  provides 
that  the  Deputy  Under  Secretary  will 
request  an  authorized  agency  of  Canada 
to  initiate  a  proceeding  to  impose 
sanctions  for  violation  of  a  protective 
order  or  a  disclosure  undertaking  by 
issuing  a  letter  of  request  to  charge.  The 
Deputy  Under  Secretary  will  issue  this 
request  instead  of  a  chaiging  letter 
under  1 356.16  only  if  it  is  determined 
under  i  366.15  that:  (1)  the  charged  or 
affected  party,  while  not  subjected  to 
any  of  the  sanctions  set  forth  under 
S  366.12,  could  be  subjected  to  sanctions 
Imposed  by  an  authorized  agency  of 
Canada:  or  (2)  an  authorized  agency  of 
Canada  would  otherwise  be  the  more 
appropriate  forum  for  the  initiation  of  a 
proceeding. 

Section  356.18.  Interim  sanctions  may 
be  imposed  by  the  administrative  law 
judge  if  necessary  to  preserve  the 
interests  of  the  Department  an 
authorized  agency  of  Canada,  or  others. 
Notice  and  an  opportunity  to  respond 
must  be  provided  to  a  party  against 
whom  interim  sanctions  are  proposed, 
except  for  emergency  interim  sanctions. 
Emergency  interim  sanctions  to  preserve 
the  status  quo  may  be  imposed  for  a  48- 
hour  period.  Emergency  interim 
sanctions  are  similar  to  a  temporary 
restraining  order  and  would  require 
proof  of  irreparable  harm.  The  Deputy 
Under  Secretary  will  provide  the 
Secretariat  notice  concerning  the 
imposition  or  revocation  of  interim 
sanctions  or  emergency  interim 
sanctions. 

Section  356.19.  A  party  may  request  a 
hearing  pursuant  to  paragraph  (4)  of 
section  777(d)  of  the  Act.  The 
Department  can  request  a  hearing  only 
if  a  hearing  is  in  the  interest  of  justice. 
The  Under  Secretary  will  appoint  an 
administrative  law  judge  to  conduct  the 
hearing  and  render  an  initial  decision. 

Section  356.20.  This  section  sets  forth 
procedures  for  discovery.  Voluntary 
discovery  is  encouraged.  The 
administrative  law  judge  may  enforce  a 
proper  discovery  request  and  make  any 
determination  or  enter  any  order  in  the 
proceedings  if  a  party  does  not  comply 
with  the  discovery  order.  In  issuing  a 
discovery  order,  the  administrative  law 
judge  must  consider  the  necessity  to 


protect  proprietary  information  and 
cannot  order  the  release  of  information 
if  improper  dissemination  is  likely  to 
result 

Section  356.21.  litis  section  set  forth 
procedures  for  issuance  of  a  subpoena. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtainhig  documents,  papen,  books,  or 
otiier  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  Tlie 
authority  to  issue  subpoenas  for  these 
proceedings  is  provided  by  paragraph 
(7)(A)  of  section  777(d)  of  the  Act 

Section  356.22.  This  section  directs  the 
administrative  law  judge  to  order  the 
parties  to  meet  or  confer  prior  to  an 
administrative  hearing  to  discuss 
simplification  of  issues,  stipulations,  and 
settlements. 

Section  356.23.  Under  this  section, 
there  may  be  hearings  where  witnesses 
present  testimony.  Such  hearings  are  to 
be  held  in  Washington.  DC,  unless 
extraordinary  circumstances  are 
present.  The  administrative  law  judge 
has  all  authority  necessary  to  conduct 
the  hearing,  including  the  authority  to 
exclude  pereons  or  seal  the  record  to 
protect  proprietary  information.  The 
rules  of  evidence  prevailing  in  courts  of 
law  shall  not  apply,  and  alTevidentiary 
material  the  administrative  law  judge 
determhies  to  be  relevant  and  material 
to  the  proceeding  and  not  unduly 
repetitious  may  be  received  into 
evidence  and  given  appropriate  weight. 
If  testimony  by  a  witness  and  the 
submission  of  real  evidence  is  not 
necessary  in  a  particular  case,  the 
presence  of  the  parties  or  their 
representatives  is  not  necessary  and 
submissions  may  be  through  mailing  or 
otherwise  as  the  administrative  law 
judge  permits.  The  administrative  law 
judge  has  authority  to  establish 
procedures  to  protect  proprietary 
information  from  improper 
dissemination. 

Section  356.24.  This  section  sets  forth 
rules  for  the  Deputy  Under  Secretary  to 
collect  information  from  the  charged  or 
affected  parties  if  no  party  has 
requested  a  hearing. 

Section  356.25.  Witnesses  summoned 
before  the  Department  shall  be  paid  the 
same  fees  and  mileage  that  are  paid 
witnesses  in  the  courts  of  the  United 
States  as  authorized  by  paragraph  (7)(E) 
of  section  777(d)  of  the  Act. 

Section  356.26.  The  administrative  law 
judge,  if  a  hearing  was  requested,  or  the 
Deputy  Under  Secretary  will  issue  an 
initial  decision  based  solely  on  evidence 
received  into  the  record  within  20  days 
of  the  conclusion  of  a  hearing  or  within 
15  days  of  the  date  of  service  of  final 
written  submissions.  The  initial  decision 
must  state  findings  of  fact  and  the 


sanctions  to  be  imposed,  if  any,  which 
may  be  lesser  included  sanctions  from 
those  proposed  but  may  not  be  more 
severe  than  those  proposed.  The  burden 
of  proof  rests  with  the  Department, 
which  must  prove  a  violation  by  a 
preponderance  of  the  evidence.  If  the 
APO  Sanctions  Board  (see  below)  has 
not  issued  a  final  decision  within  60 
days  after  the  initial  decision  is  issued, 
the  latter  becomes  the  final  decision. 
Section  356.27,  The  APO  Sanctions 
Board,  consisting  of  the  Under  Secretary 
for  Intemational  Trade,  the  Under 
Secretary  for  Economic  Affaire,  and  the 
General  Counsel,  or  their  designees,  will 
review  the  initial  decision.  Parties  have 
30  days  in  which  to  submit  comments  on 
the  initial  decision  to  the  Board.  After 
that  time  period  has  expired,  the  Board 
may  issue  a  final  decision  that:  (1) 
Adopts  the  initial  decision  in  whole  or 
in  part;  (2)  differs  from  the  initial 
decision:  or  (3)  remands  the  matter  back 
to  the  administrative  law  judge  or  the 
Deputy  Under  Secretary.  The  final 
decision  must  state  findings  and 
sanctions  if  it  differs  from  tiie  initial 
decision.  If  there  is  a  finding  of  a 
violation  of  a  protective  order  or 
disclosure  undertaking  and  that 
sanctions  are  to  be  Imposed,  that  finding 
must  be  published  in  the  Federal 
Register  and  will  be  provided  to  any 
Federal  agency  likely  to  have  an  interest 
in  the  matter.  If  a  charged  or  affected 
party  is  subjected  to  a  sanction  under 
paragraph  (a)(2)  of  §  356.12,  tiie  Deputy 
Under  Secretary  will  provide  such 
information  to  the  ethics  panel  or  other 
disciplinary  body  of  the  appropriate  bar 
associations  or  other  professional 
associations. 

Section  356.28.  This  section  provides 
that  the  parties  may  ask  the  APO 
Sanctions  Board  to  reconsider  a  final 
decision.  A  party  must  file  a  motion  for 
reconsideration  with  the  Board  within  30 
days,  or  at  a  later  date  if  material 
evidence  is  discovered  which  was  not 
previously  known. 

Section  356.29.  Proceedings  shall  not 
be  public  until  the  Department  makes  a 
final  decision  under  these  regulations, 
no  longer  subject  to  reconsideration, 
imposing  a  sanction  (except  as  required 
for  notification  of  the  Secretariat  with 
respect  to  interim  sanctions  or 
emergency  interim  sanctions).  If  the 
final  decision  is  not  to  impose  a 
sanction,  proceedings  would  remain 
confidential.  The  public  or  nonpublic 
nature  of  proceedings  w^hich  are  settied 
would  be  dealt  with  in  the  settlement 
itself.  These  provisions  are  consistent 
with  the  approach  taken  by  state  bar 
associations  in  the  conduct  of  attorney 
disciplinary  proceedings. 
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This  section  also  provides  that  die 
charged  party,  but  not  an  affected  party 
[i.e..  someone  who  may  be  subject  to  the 
proposed  sanctions),  or  the  charged 
party's  counsel  may  have  access  to 
proprietary  information  involved  in  the 
proceeding  under  protective  order. 
Normally,  such  access  will  be  required  if 
the  charged  party  is  to  have  a 
reasonable  opportunity  to  mount  a 
defense. 

Section  356.30.  Sanctions  may  be 
imposed  for  violations  of  protective 
orders  regarding  privileged  information, 
as  well  as  proprietary  information. 

Administrativa  Procedure  Act 

This  interim  rule  is  exempt  from  aD 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  including  notice  and  opportunity  to 
comment  and  a  delay  of  the  effective 
date  because  it  implements  Chapter  19 
of  the  Agreement  and  thus  relates  to  a 
forei^  affairs  function  of  the  United 
States. 

Executive  Order  12291 

Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  Regulatory 
Impact  Ancdjrsis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
saq.).  He  collections  of  information 
contained  in  these  regulations  occur 
within  the  course  of  ongoing 
investigations  or  actions  initiated  prior 
to  the  determinations  that  are 
reviewable  by  binational  panels  under 
the  Agreement.  Thus  they  are  not 
covered  by  the  Paperwork  Reduction 
Act.  See  5  CFR  1320.3(c). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule  by  section  553  of  the  Administrative 
Procedure  Act  or  by  any  other  law. 
Accordingly,  neither  an  initial  nor  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

Exefnitive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  impUcations  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612  (52  FR  41685.  October  30, 1987). 


Entry  Into  Force 

It  is  anticipated  that  the  Agreement 
will  enter  into  force  on  January  1, 1989. 
The  Office  of  the  United  States  Trade 
Representative  will  confirm  in  a  Federal 
Register  notice  the  precise  date  of  the 
Agreement's  entry  into  force. 

List  of  Subjects  in  19  CFR  Fait  S56 

Antidumping,  Canada,  Coimtervailing 
duty,  Imports.  Judicial  review.  Trade 
agreements. 

For  the  reasons  set  forth  in  the 
preamble.  19  CFR  Part  356  is  added  to 
read  as  follows: 

PART  35ft-PROCEDURES  AND  RULES 
FOR  IMPLEMENTINQ  ARTICLE  1904 
OF  THE  UNITED  STATES-CANADA 
FREE-TRADE  AGREEMENT 

Subpart  A    Scope  end  PeflnNlooe 

356.1  Scope. 

356.2  Definitions. 

Subpart  B    Piooedufeefof  Coowwendnj 
Review  ol  Flnei  Delennliillone 

356.3  Filing  and  service  requirements. 

356.4  Notice  of  intent  to  commence  fudidal 
review. 

356JS    Request  for  panel  review. 
356.0    Receipt  of  notice  of  scope 

determinatiooa  by  the  govemment  of 

Canada. 

356.7  Requests  to  determine  when  the 
government  of  Canada  received  notice  of 
a  scope  determination. 

356.8  Continued  suspension  of  liquidation. 

SubpertC   Propfleify  end  Privileged 
inforniaUon 

356.9  Persons  auttiorized  to  receive 
proprietary  information. 

356.10  Pracedures  for  obtaining  access  to 
proprietary  information. 

356.11  Procedures  for  obtaining  access  to 
privileged  information. 

Subpart  D— Violation  of  ■  Protectlva  Order 
or  a  Dtodoeure  Undertaking 

356.12  Sanctions  for  violation  of  a 
protective  order  or  disclosure 
undertaking. 

356.13  Suspension  of  rules. 

356.14  Report  of  violation  and  investigation. 

356.15  Initiation  of  proceedings. 

356.16  Charging  letter. 

356.17  Request  to  charge. 

356.18  Interim  sanctions. 

356.19  Request  for  a  hearing. 

356.20  Discovery. 

356.21  Subpoenas. 

356.22  Prehearing  conference. 

356.23  Hearing. 

358.24  Proceeding  without  a  hearing. 

356.25  Witnesses. 

356.26  Initial  dethsion. 

356.27  Final  decision. 

356.28  Reconsideration. 

356.29  ConHdentiality. 


356.30    Sanctions  for  violations  of  a 
protective  order  for  privileged 
information. 
Authority:  19  U.S.C  lS16a  and  1677f[d). 

Subpart  A— Scopa  and  Oafinitiona 

S  356.1    Scope. 

This  part  sets  forth  procedm-es  and 
rules  for  the  implementation  of  Article 
1904  of  the  United  States-Canada  Free- 
Trade  Agreement  under  the  Tariff  Act  of 
1930,  as  amended  by  Title  IV  of  the 
United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  1516a  and  1677f(d)). 

S356.2    DefMUone. 

For  purposes  of  this  Part  (a)  "Act" 
means  the  Tariff  Act  of  1930,  as 
amended; 

(b)  "Administrative  law  judge"  means 
the  person  appointed  under  5  U.S.C 
3105  who  presides  over  the  taking  of 
evidence  as  provided  by  Subpart  D; 

(c)  "Affected  party"  means  a  party 
against  whom  sanctions  have  been 
proposed  for  alleged  violation  of  a 
protective  order  or  disclosure 
imdertaking  but  who  is  not  a  charged 
party; 

(d)  "Agreement"  means  the  Free- 
Trade  Agreement  between  Canada  and 
the  United  States  of  America  entered 
into  between  the  Government  of  Canada 
and  the  Government  of  the  United 
States  of  America,  signed  on  January  2, 
1988: 

(e)  "APO  Sanctions  Board"  means  the 
Administrative  Protective  Order 
Sanctions  Bo€ird; 

(f)  "Authorized  agency  of  Canada" 
means  any  Canadian  government 
agency  that  is  authorized  by  Canadian 
law  to  request  the  Department  to  initiate 
proceedings  to  impose  sanctions  alleged 
violation  of  a  disclostire  undertaking; 

(g)  "Binational  panel"  means  a 
binational  panel  established  pursuant  to 
Annex  1901.2  to  Chapter  19  of  the 
Agreement  for  the  purpose  of  reviewing 
a  final  determination; 

(h)  "Canadian  Secretary"  means  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  behalf  of  the 
Secretary; 

(i)  "Charged  party"  means  a  person 
who  is  charged  by  ^e  Deputy  Under 
Secretary  with  violating  a  protective 
order  or  an  undertaking; 

(j)  "Chief  Counsel"  means  the  Chief 
Counsel  for  Import  Administration,  U.S. 
Department  of  Commerce,  or  designee; 

(k)  "Competent  investigating 
authority"  means  the  agency  of  a 
government  that  issued  the  final 
determination  at  issue  which  may  be: 

(1)  In  the  case  of  Canada, 
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(i)  The  Canadian  Import  Tribunal,  or 
its  successor,  or 

(ii)  The  Deputy  Minister  of  National 
Revenue  for  Customs  and  Excise  as 
defined  in  the  Special  Import  Measures 
Act,  of  his  successor  and 

(2)  In  the  case  of  the  United  States. 

(i)  The  International  Trade 
Administration  of  the  United  States 
Department  of  Commerce,  or  its 
successor,  or 

(ii)  The  United  States  International 
Trade  Commission,  or  its  successor. 

(1)  "Court"  means  tiie  United  States 
Court  of  International  Trade; 

(m)  "Date  of  service"  means,  for 
purposes  of  Subpart  C  only,  the  day  a 
document  is  deposited  in  the  mail  or 
delivered  in  person; 

(n)  "Days"  means  calendar  days, 
except  that  a  deadhne  which  falls  on  a 
weekend  or  holiday  shall  be  extended  to 
the  next  working  day; 

(o)  "Department"  means  the  U.S. 
Department  of  Commerce; 

[p]  "Deputy  Under  Secretary"  means 
the  Deputy  Under  Secretary  for 
International  Trade.  U.S.  Department  of 
Commerce; 

(q)  "Director"  means  an  Office 
Director  under  the  Deputy  Assistant 
Secretary  for  Investigations,  U.S. 
Department  of  Commerce,  or  designee,  if 
the  panel  review  is  of  a  final 
determination  by  the  Department  imder 
section  751  of  the  Act,  or  an  Office 
Director  under  the  Deputy  Assistant 
Secretary  for  Compliance,  or  designee,  if 
the  panel  review  is  of  a  final 
determination  by  the  Department  under 
section  705(a)  or  735(a)  of  the  Act; 

(r)  "Disclosure  undertaking"  means 
the  Canadian  mechanism  for  protecting 
proprietary  or  privileged  information 
during  proceedings  pursuant  to  Article 
1904  of  the  Agreement,  as  prescribed  by 
section  77.21(2)  of  the  Special  Import 
Measures  Act; 

(s)  "Extraordinary  challenge 
committee"  means  the  committee 
established  pursuant  to  section  407  of 
the  FTA  Act  to  review  decisions  of  a 
panel  or  conduct  of  a  panelist; 

(t)  "Final  determination"  has  the 
meaning  assigned  to  the  term  "final 
determination"  by  Article  1911  of  the 
Agreement  and  includes  a  Canadian 
definitive  decision  within  the  meaning 
of  subsection  77.1(1)  of  the  Special 
Import  Measures  Act; 

(u)  "Lesser-included  sanction"  means 
a  sanction  of  the  same  type  but  of  more 
limited  scope  than  the  proposed 
sanction  for  violation  of  a  protective 
order  or  disclosure  undertaking;  thus,  a 
one-year  bar  on  representation  before 
the  Department  is  a  lesser-included 
sanction  of  a  proposed  seven-year  bar 


(v)  "Panel  review"  means  review  of  a 
final  determination  pursuant  to  Chapter 
19  of  the  Agreement; 

(w)  "Party  to  the  proceeding"  means  a 
person  that  would  be  entitled,  under 
section  516A  of  the  Act,  to  commence 
proceedings  for  judicial  review  of  a  final 
determination; 

(x)  "Participant"  means  a  party  to  the 
proceeding  that  files  a  Complaint  or  a 
Notice  of  Appearance  in  a  panel  review, 
or  the  Department; 

(y)  "Parties"  means  the  Department 
and  the  charged  party  or  affected  party 
in  an  action  under  Subpart  D; 

(z)  "Person"  means,  for  purposes  of 
Subpart  D,  an  individual,  partnership, 
corporation,  association,  organization. 
or  other  entity; 

(aa)  "Proprietary  information"  means 
information  the  disclosure  of  which  the 
Department  has  decided  is  limited  under 
the  procedures  adopted  pursuant  to 
Article  1904.14  of  the  A^ement, 
including  business  or  trade  secrets; 
production  costs;  terms  of  sale;  prices  of 
individual  sales,  likely  sales,  or  offers; 
names  of  customers,  distributors,  or 
suppliers;  exact  amounts  of  the 
subsidies  received  and  used  by  a 
person;  names  of  particular  persons 
from  whom  proprietary  information  was 
obtained;  and  any  other  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter  or  information  an  authorized 
agency  of  Canada  has  decided  is  limited 
under  the  procedures  adopted  pursuant 
to  Article  1904.14  of  the  Agreement; 

(bb)  "Protective  order"  means  an 
administrative  protective  order  issued 
by  the  Department  under  19  CFJl. 
356.10(d)(2)  or  356.11(c)(1); 

(cc)  "Scope  determination"  means  a 
determination  by  the  Department 
reviewable  under  section 
516A(a){2)(B)(vi)  of  the  Act,  as  to 
whether  a  particular  type  of 
merchandise  is  within  the  class  or  kind 
of  merchandise  described  in  an  existing 
finding  of  dumping  or  an  antidumping  or 
countervailing  duty  order  covering 
Canadian  merchandise,  or  a 
reconsideration  pursuant  to  subsection 
59(1)  of  the  Special  Import  Measures 
Act; 

(dd)  "Secretariat"  means  the 
Secretariat  established  pursuant  to 
Article  1909  of  the  Agreement  and 
includes  the  Secretariat  sections  located 
in  both  Canada  and  the  United  States; 

(ee)  "Service  address"  means  the 
facsimile  number,  if  any,  and  address 
set  out  by  a  party  to  die  proceeding  as 
the  address  of  counsel  at  which  the 
party  may  be  served,  or,  where  the  party 
is  not  represented  by  counsel,  the 


facsimile  number,  if  any,  and  address  of 
the  party; 

(ff)  "Service  list"  means  the  list 
maintained  by  the  Department  of  parties 
to  the  proceeding; 

(gg)  "Under  Secretary"  means  the 
Under  Secretary  for  International  Trade, 
U.S.  Department  of  Commerce,  or 
designee;  and 

(hh)  "United  States  Secretary"  means 
the  Secretary  of  the  United  States 
section  of  the  Secretariat  and  includes 
any  person  authorized  to  act  on  behalf 
of  the  Secretary. 

Subpart  B—Prooadurea  for 
Commoncing  Ravitw  of  Final 
Delat  iniiialloiia 

S  356.3    FWng  and  aarvtoa  laqulrewnf. 

(a)  No  Notice  of  Intent  to  Commence 
Judicial  Review  or  Request  for  Panel 
Review  is  filed  by  a  party  to  the 
proceeding  until  the  original  and  6 
copies  of  the  document  are  received  by 
the  United  States  Secretary  or  the 
Canadian  Secretary  during  normal 
business  hours  of  the  Secretariat  and 
within  the  time  fixed  for  filing. 

(b)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  or  Request 
for  Panel  Review  is  filed  by  a  party  to 
tiie  proceeding,  the  party  shall  serve  the 
document  on  all  other  parties  to  the 
proceeding  and  the  competent 
investigating  authority,  except  where 
the  document  is  required  to  be  served  by 
the  United  SUtes  Secretary. 

(c)  Service  oi  a  document  on  a  party 
to  the  proceeding  may  be  effected  in  the 
following  manner 

(1)  By  delivering  a  copy  of  the 
document  to  the  service  address  of  the 
party  to  the  proceeding; 

(2)  By  sending  a  copy  of  the  document 
to  the  service  address  of  the  party  to  the 
proceeding  by  facsimile  transmission  or 
an  expedited  delivery  courier  or  mail 
service,  sudi  as  express  mail;  or 

(3)  By  personal  service  on  the  party  to 
the  proceeding. 

(d)  Service  of  a  document  on  the 
competent  investigating  authority  may 
be  effected  in  any  manner  provided  in 
paragraph  (c)  of  this  section,  when  made 
on  the  General  Counsel  of  the  competent 
investigating  authority. 

(e)  A  certificate  of  service  or 
certificate  of  receipt  shall  appear  on,  or 
be  affixed  to,  the  documents  referred  to 
in  paragraph  (a). 

(f)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  or  a  Request 
for  Panel  Review  is  served  by  an 
expedited  delivery  courier  or  mail 
service,  the  date  of  service  set  out  in  the 
certificate  of  service  shall  be  the  day  on 
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which  the  document  is  consigned  to  the 
courier  service  or  mailed. 

(g)(1)  The  normal  business  hours 
dunng  which  the  offices  of  the  United 
States  section  of  the  Secretariat  shall  be 
open  to  the  public  are  9:00  a.m.  to  5.-00 
p.m.  each  weekday  except  for  legal 
holidays  of  the  United  States  section  of 
the  Secretariat,  as  defined  in  the  rules  of 
procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement. 

(2)  The  normtil  business  hours  during 
which  the  offices  of  the  Canadian 
section  of  the  Secretariat  shall  be  open 
to  the  public  are  9.00  a.m.  to  5:00  p.m. 
each  weekday  except  for  legal  holidays 
of  the  Canadian  section  of  the 
Secretariat,  as  defined  in  the  rules  of 
procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement. 

(h)(1)  The  United  States  section  of  the 
Secretariat  is  located  at  Room  4012,  U.S. 
Department  of  Commerce,  Pennsylvania 
Ave.  at  14th  Street,  NW.,  Washington. 
D.C.  20230. 

(2)  The  Canadian  section  of  the 
Secretariat  is  located  at  P.O.  Box  1711, 
Ottawa,  Ontario,  Canada  K1P5R5. 

$356.4    NoUca  Of  mtMrt  to  commcnc* 


(a)  Where  a  party  to  the  proceeding 
intends  to  commence  judicial  review  of 
a  final  determination  in  the  Court,  the 
party  shall  serve  a  Notice  of  Intent  to 
Commence  Judicial  Review  on 

(1)  The  United  States  Secretary  and 
the  Canadian  Secretary: 

(2)  The  competent  investigating 
authority;  and 

(3)  All  parties  to  the  proceeding. 

(b)  Every  Notice  of  Intent  to 
Commence  Judicial  Review  referred  to 
in  paragraph  (a)  of  this  section  shall 
include  the  following  information: 

(1)  The  name  and  service  address  of 
the  party  to  the  proceeding  filing  the 
Notice; 

(2)  The  name  and  telephone  number  of 
the  counsel  for  the  party  to  the 
proceeding  or,  where  the  party  is  not 
represented  by  counsel,  the  telephone 
number  of  the  party; 

(3)  The  tide  of  the  final  determination 
for  which  (udicial  review  is  sought  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  published  in  the 
Federal  Registec;  and 

(4)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

(c)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  be  deemed  to  be 
timely  filed  if  a  Notice  in  compliance  ■ 
with  these  regulations  is  delivered  no 
later  than  20  days  after 


(1)  The  date  the  final  determination 
was  published  in  the  Federal  Registen  or 

(2)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

9  356.5    Request  for  panel  revtow. 

(a)  Only  a  party  to  the  proceeding 
may  request  binational  panel  review  of 
a  final  determination.  To  make  such  a 
request,  a  party  must  file  a  Request  for 
Panel  Review  with  the  United  States 
Secretary  no  later  than  the  date  that  is 
30  days  after 

(1)  The  date  the  final  determination 
was  published  in  the  Federal  Register  or 
Canada  Gazette;  or 

(2)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  government  of  the  other  country. 

(b)  Receipt  of  a  request  in  compliance 
with  these  rules  by  the  United  States 
Secretary  shall  be  deemed  to  be  a 
request  for  binational  panel  review 
within  the  meaning  of  section  516A(g)(8) 
of  the  Act 

(c)  A  Request  for  Panel  Review  shall 
contain  the  following  information: 

(1)  The  name  and  service  address  of 
the  party  to  the  proceeding  requesting 
panel  review; 

(2)  The  name  and  telephone  nimiber  of 
the  counsel  for  the  party  to  the 
proceeding  or,  where  the  party  is  not 
represented  by  counsel,  the  telephone 
number  of  the  party; 

(3)  The  title  of  the  final  determination 
for  which  panel  review  is  requested,  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  published  in  the 
Federal  Register  or  Canada  Gazette: 

(4)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  has  been 
served  and  the  sole  reason  that  the 
Request  for  Panel  Review  is  made  is  to 
require  review  of  the  final  determination 
by  a  panel,  a  statement  to  that  effect; 

(5)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  government  of  the  other  country: 
and 

(6)  The  service  list. 

(d)  Where  a  party  to  the  proceeding 
files  a  Request  for  Panel  Review  with 
the  Canadiian  Secretary,  the  United 
States  Secretary  shall  serve  a  copy  of 
the  request  on 

(1)  Any  other  party  to  the  proceeding; 
and 

(2)  The  competent  investigating 
authority. 


S  356.6    Receipt  of  notice  of  scope 
determlnatkMi  by  ttte  government  of 
Canada. 

(a)  Where  the  Department  has  made  a 
scope  determination,  notice  of  such 
determination  shall  be  deemed  received 
by  the  Government  of  Canada  when  a 
certified  copy  of  the  determination  is 
delivered  to  the  Chancery  of  the 
Embassy  of  Canada  during  its  normal 
business  hours. 

(b)  Where  feasible,  the  Department  or 
an  agent  therefor,  will  obtain  a 
certificate  of  receipt  signed  by  a  person 
authorized  to  accept  delivery  of 
documents  to  the  Embassy  of  Canada 
acknowledging  receipt  of  the  scope 
determination.  The  certificate  will 
describe  briefly  the  document  being 
delivered  to  the  Embassy  of  Canada, 
state  the  date  and  time  of  receipt  and 
include  the  name  and  title  of  the  person 
who  signs  the  certificate.  The  certificate 
will  be  retained  by  the  Department  in  its 
public  files  pertaining  to  the  scope 
determination  at  issue. 

S  356.7    Request  to  determine  when  the 
government  of  Canada  received  notice  of  a 
scope  determination. 

(a)  Pursuant  to  section  516A(g)(10)  of 
the  Act  any  party  to  the  proceeding 
may  request  in  writing  from  the 
Department  the  date  on  which  the 
Government  of  Canada  received  notice 
of  a  scope  determination  made  by  the 
Department. 

(b)  A  request  shall  be  made  by  filing  a 
written  request  and  five  copies  thereof 
with  the  U.S.  Department  of  Commerce, 
Import  Administration,  Room  B-099, 
14th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230,  containing 
the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  the  counsel  for  the  party  to 
the  proceeding  filing  the  request;  and 

(2)  The  title  and  the  case  number 
assigned  by  the  Department  for  the  ' 
antidumping  or  countervailing  duty 
proceeding  in  which  the  scope 
determination  in  question  was  made. 

(c)  The  Department  will  respond  to 
the  request  referred  to  in  paragraph  (b) 
within  five  business  days  of  receipt 

S  356.8    Continued  suspension  of 
Uquldatioa 

(a)  In  General.  In  the  case  of  an 
administrative  determination  specified 
in  clause  (iii)  or  (vi)  of  section 
516A(a)(2)(B)  of  the  Act  and  involving 
Canadian  merchandise,  the  Department 
shall  not  order  liquidation  of  entries  of 
merchandise  covered  by  such  a 
determination  until  the  forty-first  day 
after  the  date  of  publication  of  the 
notice  described  in  clause  (iii)  or  receipt 
of  the  determination  described  in  clause 


»    ♦ 
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(vi).  as  appropriate.  If  requested,  the 
Department  wiU  order  the  continued 
suspension  of  liquidation  of  such  entries 
in  accordance  with  the  terms  of 
paragraphs  (b).  (c).  and  (d)  of  this 
section. 

(b)  Eligibility  to  Request  Continued 
Suspension  of  Liquidation.  (1)  A 
participant  in  a  binational  panel  review 
that  was  a  domestic  party  to  the 
proceeding,  as  described  in  section 
771(9)  (C).  (D),  (E),  (F),  or  (G)  of  the  Act, 
may  request  continued  suspension  of 
liquidation  of  entries  of  merchandise 
covered  by  the  administrative 
determination  under  review  by  the  panel 
and  that  would  be  affected  by  the  panel 
review. 

(2)  A  participant  in  a  binational  panel 
review  that  was  a  party  to  the 
proceeding,  as  described  in  section 
771(9)(A)  of  the  Act  may  request 
continued  suspension  of  liquidation  of 
the  merchandise  which  it  manufactured, 
produced,  exported,  or  imported  and 
which  is  covered  by  the  administrative 
determination  under  review  by  the 
panel. 

(c)  A  request  for  continued  suspension 
of  Hquidation  must  include: 

(1)  The  name  of  the  final 
determination  subject  to  binational 
panel  review  and  the  case  number 
assigned  by  the  Department 

(2)  The  caption  of  the  binational  panel 
proceeding; 

(3)  The  name  of  the  requesting 
participant 

(4)  The  requestor's  status  as  a  party  to 
the  proceeding  and  as  a  participant  in 
the  binational  panel  review;  and 

(5)  The  specific  entries  to  be 
suspended  by  name  of  manufacturer, 
producer,  exporter,  or  U.S.  importer. 

(d)  Filing  and  Service.  (1)  A  Request 
for  Continued  Suspension  of  Liquidation 
must  be  filed  with  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  Pennsylvania  Avenue  at 
14th  Street  NW.,  Washington.  DC  20230, 
no  earlier  than  the  date  on  which  the 
first  request  for  binational  panel  review 
is  filed  and  no  later  than  ten  days  after 
the  expiration  of  the  period  provided  in 
S  35e.5(a)  of  these  rules  for  filing  a 
Request  for  Panel  Review.  The  envelope 
and  the  first  page  of  the  request  must  be 
marked:  Panel  Review — Request  for 
Continued  Suspension  of  Liquidation. 

(2)  The  requesting  party  shall  serve  a 
copy  of  the  Request  for  Continued 
Suspension  of  Liquidation  on  the  United 
States  Secretary  and  all  parties  to  the 
proceeding  included  on  the  service  list 
No  request  will  be  accepted  unless  a 
certificate  of  service  is  attached 
indicating  that  proper  service  has  been 
made. 


(e)  Termination  of  Continued 
Suspension.  Upon  the  Department's 
determination  that  panel  review, 
including  any  panel  review  of  remand 
determinations  and  any  review  by  an 
extraordinary  challenge  committee  has 
been  concluded,  the  Department  will 
order  liquidation  of  entries  the 
suspension  of  which  was  continued 
pursuant  to  this  section. 

Subpart  C — Proprietary  and  Privileged 
Information 

§  356.9    Persons  authorized  to  receive 
proprietary  Information. 

Persons  in  paragraphs  (a),  (d)  and  (e) 
of  this  section  shall,  and  persons  in 
paragraphs  (b)  and  (c)  of  this  section 
may,  be  authorized  by  the  Department 
to  receive  access  to  proprietary 
information  if  they  comply  with  these 
regulations  and  such  other  conditions 
imposed  upon  them  by  the  Department; 

(a)  The  members  of,  and  appropriate 
staff  of,  a  binational  panel  or 
extraordinary  challenge  committee; 

(b)  Coimsel  to  participants  in  panel 
reviews  and  professionals  retained  by, 
or  under  the  direction  or  control  of  such 
counsel,  provided  that  the  counsel  or 
professional  does  not  participate  in 
competitive  decision-making  activity 
(such  as  advice  on  production,  sales, 
operations,  or  investments,  but  not  legal 
advice)  for  the  participant  represented 
or  for  any  person  who  would  gain 
competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought 

(c)  Other  persons  who  are  retained  or 
employed  by  and  under  the  direction  or 
control  of  a  counsel  or  professional, 
panelist  or  conunittee  members  who 
has  been  issued  a  protective  order,  such 
as  paralegals,  law  clerks,  and 
secretaries,  if  such  other  persons  are 

(1)  Not  involved  in  the  competitive 
decision-making  of  a  participant  to  the 
panel  review  or  for  any  person  who 
would  gain  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought  and 

(2)  Have  agreed  to  be  bound  by  the 
terms  set  forUi  on  the  application  for 
protective  order  of  the  counsel  or 
professional,  panelist  or  committee 
member; 

(d)  Th6  Secretaries  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat  and  persons  retained  or 
employed  by  the  Secretaries,  including 
court  reporters  hired  by  the  Secretariat 
to  transcribe  panel  reviews;  and 

(e)  Such  officials  of  the  United  States 
government  as  the  United  States  Trade 
Representative  informs  the  Department 
require  access  to  proprietary 
information  for  the  purpose  of 


evaluating  whether  the  United  States 
should  seek  an  extraordinary  challenge 
committee  review  of  a  panel 
determination. 

S  356. 10    Procedures  for  obtaining  access 
to  proprietary  information. 

(a)  Persons  Who  Must  File  an 
Application  for  Disclosure  Under 
Pivtective  Order.  In  order  to  be 
permitted  access  to  proprietary 
information  in  the  administrative  record 
of  a  final  determination  under  review  by 
a  panel,  all  persons  described  in  S  356.9 
(a),  (b),  (d).  or  (e)  shaU  file  an 
application  for  a  protective  order. 

(b)  Procedures  for  Applying  for  a 
Protective  Order. — (1)  Contents  of 
Applications,  (i)  The  Department  will 
adopt  from  time  to  time  forms  for 
submitting  apphcations  for  disclosure  of 
proprietary  information  pursuant  to  a 
protective  order  that  incorporate  the 
terms  of  this  rule. 

(ii)  Such  forms  will  require  the 
applicant  to  submit  a  personal  sworn 
statement  stating,  in  addition  to  such 
other  terms  as  the  Department  may 
require,  that  the  applicant  shall: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to  the 
applicant  to  any  person  other  than  [1) 
an  official  of  the  Department  involved  in 
the  particular  panel  review  in  which  the 
proprietary  information  is  part  of  the 
administrative  record,  (2)  the  person 
from  whom  the  information  was 
obtained,  (J)  a  person  who  has  been 
granted  access  to  the  proprietary 
information  at  issue  under  section  356.9. 
and  [4]  a  person  employed  and  under 
the  direction  or  control  of  a  counsel  or 
professional,  panelist  or  committee 
member  who  has  been  issued  a 
protective  order,  such  as  a  paralegal, 
law  clerk,  or  secretary  if  such  person  (;") 
is  not  involved  in  competitive  decision- 
making for  a  party  to  the  panel  review 
of  for  any  person  that  would  gain 
competitive  advcmtage  through 
knowledge  of  the  proprietary 
information  sought  and  [ii]  has  agreed 
to  be  bound  by  the  terms  set  forth  in  the 
application  for  protective  order  by  the 
counsel,  professional,  panelist  or 
committee  member; 

(B)  Not  use  any  of  the  proprietary 
information  not  otherwise  available  to 
the  applicant  for  purposes  other  than 
proceedings  pursuant  to  Article  1904  of 
the  Agreement;  and 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  protective 
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order  md  all  otfier  docmnents 
coDtainiiig  the  profmetary  infonnatioD 
(such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  the 
protective  order). 

(D)  The  sworn  statement  referred  to  in 
S  356.10(b)  shall  inchide  an 
acknowledgement  by  the  person 
providing  it  that  breach  thereof  may 
subject  the  signatory  to  sanctions  under 
§  356.12. 

(2)  Timing  ofAppUcations.  Any 
person  described  in  i  3S&9(a)  may  file 
an  application  for  disclosare  nnder 
protective  (mler  after  a  Notice  of 
Request  for  Panel  Review  has  been  filed 
with  the  Secretariat.  Any  person 
described  in  %  3563(b)  may  ffle  at  the 
time  that  penoo  files  a  Complaint  or  a 
Notice  of  Appeannce.  Any  person 
described  in  %  356.9(d)  may  file  an 
application  at  any  time.  Any  person 
described  in  i  356.9(e)  shall  submit  an 
application  for  filing  by  the  United 
States  Trade  Representative  along  with 
notification  to  the  Department 

(3)  Service  of  Applications,  (i) 
ApplicatioBS  of  Persons  Described  in 
§  356.9fb).  If  a  persoa  described  in 
paragraph  (b)  of  section  366.9  files  an 
application  before  the  date  on  which 
notices  of  appearance  must  be  filed  in 
the  panel  review,  such  person  shall 
concurrently  serve  four  copies  of  such 
application  on  the  United  States 
Secretary  and  one  copy  on  each  person 
listed  on  the  service  list.  If  the 
appb'cation  is  filed  after  the  deadline  for 
filing  a  Notice  of  Appearance,  such 
person  shall  serve  four  copies  of  the 
application  on  the  United  States 
Secretary  and  one  copy  on  each 
participant  in  the  panel  review. 

(ii)  Applications  of  Persons  Described 
in  Sections  356.9  (a),  (d),  and  (e).  Any 
person  described  in  paragraph  (a),  (d), 
or  (e)  of  f  SSe.9  who  files  an  appfication 
witii  tfie  Department  shall  file  fbor 
copies  with  the  United  States  section  of 
the  Secretariat,  fat  placement  in  Ae 
public  inspection  files  of  the  United 
States  and  Canadiai  sections  of  tin 
SGCTCtAri&t* 

(ifi)  Method  ofSerrice.  Service  of  an 
application  may  be  effscted  by  personal 
serrica  or  semUng  a  copy  of  the 
document  by  fac^mfle,  express  mail,  or 
by  an  expedited  courier  service. 

(4)  IMBOse  to  Emptoyees  ofPonefiats. 
Committet  Members,  and  Counsel  or 
Profesnonah.  A  person  described  in 
paiayepli  (<4  of  f  SSftO.  tndadfaig  a 
paralegal  law  clerk,  or  secretvy,  may 
be  pefmitted  access  to  inaprietary 
infotmatioii  disdeeed  eoder  protectiTe 
order  bf  the  ronnsnl  or  prefeaaknBl. 
panelist,  or  uauuiiitee  leemhrr  wiio 
retains  or  anptosrs  sock  pecaon.  if  MKfa 
persoa  has  agreed  to  tlie  tstois  of  tbe 


protective  order  issued  to  the  counsel  or 
professional,  panelist  or  committee 
member,  by  signing  and  dating  a 
coBipleted  copy  of  the  application  for 
protective  order  of  the  representative 
panelist  or  committee  member  in  the 
location  indicated  in  that  apphcation: 

(5)  Counsel  or  Professional  Who 
Retains  Access  to  Proprietary 
Information  Under  a  Protective  Order 
Issued  During  the  Administrative 
Proceeding.  Any  Ckransel  or  professional 
who  has  been  granted  access  to 
proprietary  information  under  protective 
order  dnring  an  administrative 
proceeding  that  resulted  in  a  final 
determination  that  becomes  the  subject 
of  panel  review  may,  if  permitted  by  the 
terms  of  Ae  protective  order  previously 
issued  by  the  Department,  retain  such 
information  until  the  applicant  receives 
a  protective  order  xmder  this  Part 

(c>  Issaance  of  a  Protective  Order  to 
Persons  Described  in  Section  358.9  (a), 
(d).  and  (e)—{l)  Issuance  to  Persons 
Described  in  §  356.9  (a)  and  (d).  (i)  Upon 
receipt  by  the  Department  of  an 
application  from  a  person  described  in 
paragraph  (a)  or  (d)  of  f  356.9,  the 
Dep«utnMnt  will  issue  a  protective  order 
auUiorizfaig  disciosare  of  proprietary 
information  included  in  the 
administrative  record  of  the  final 
determination  that  is  dte  subject  of  the 
panel  review  at  issue. 

(ii)  Any  panriist  to  wiiom  the 
Department  isaoes  a  protective  order 
must  countersign  the  protective  order, 
return  one  copy  of  die  countersigned 
protective  order  to  the  Department  and 
file  four  copies  wid>  die  United  States 
sectiaa  of  the  Secretariat 

(ill)  When  the  Department  issues  a 
protective  order  lo  any  persoa  described 
in  paragraph  (a)  of  |  SSeA  other  than  a 
panelist  dial  person  shall  file  four 
copies  widi  the  United  Sutes  sectioa  of 
the  Secretariat 

(2)  Issuance  to  Peraorm  Described  in 
§3Saa(B).  Upon  receipl  by  die 
Departmaat  frmn  tlw  United  States 
Trade  Representative  of  apidicatioiis 
fiom  persons  requiring  aooeae  to 
proprietary  infomatloo  for  the  purpose 
of  evaiuath^  whether  die  United  States 
should  reqasat  an  exlraordiaary 
challoige  ooaanittee.  the  Department 
will  issue  a  protective  order  autfaorixing 
discloaors  of  proprietary  infocmatioo 
included  in  this  reoord  of  the  panel 
review  at  issue. 

(3)  The  Senas  and  oUigatiaDS  of  any 
protectiTS  order  issaed  under  tlds 
paragraph  wdl  be  the  sasae  as  diose 
esuUished  in  1 3SailO(b)tl). 

(d)  Caauderation  ofAjpptieatkuis 
from  Comwel  or  Profeeuonals—il) 
Opportunity  to  Obfect  to  DimAmtaoto 
Persons  Described  iai  3309  (bf  or  (e). 


The  Department  will  not  rule  on  an 
applicatioD  for  a  protective  order  filed 
by  a  counsel  or  professional  until  ten 
days  after  the  request  is  filed,  unless 
there  is  compelling  need  to  rule  more 
expeditiously.  Unless  the  Department 
has  indicated  otherwise,  any  person 
may  file  an  (Ejection  to  the  application 
within  seven  days  of  filing  of  the 
application.  Any  such  objection  shall 
state  the  specific  reasons  in  the  view  of 
such  person  why  the  applicaticm  should 
not  be  granted.  One  copy  of  the 
objection  shall  be  served  on  the 
applicant  and  on  all  persons  who  were 
served  with  the  application.  Service 
shall  be  facsimile,  express  mail,  or  by 
any  expedited  courier  service.  Any  reply 
to  an  objection  will  be  considered  if  it  is 
filed  before  the  Department  renders  a 
decision. 

(2)  Approval  of  the  Applications.  If 
appropriate,  the  Department  will  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  an 
applicant  and  will  serve  a  copy  of  the 
protective  order  on  the  submitter  of  the 
proprietary  information. 

(3)  Derdal  of  the  Application.  If  the 
Department  denies  an  application,  it 
shall  issue  a  letter  notifying  the 
applicant  of  its  decision  and  the  reasons 
therefor,  and  will  serve  a  copy  of  the 
letter  on  the  submitter  of  the  proprietary 
information. 

(4)  Service  of  a  Protective  Order.  If 
the  Department  issues  a  protective  order 
to  a  person  pursuant  to  paragraph  (d)(2) 
of  tlds  section,  such  person  shall 
immediately  file  four  copies  of  the 
protective  order  with  die  United  States 
Secretariat  and.  as  soon  as  the  deadline 
for  the  filing  oi  Notices  of  Appearances 
has  passed  in  the  appropriate  panel 
review,  shall  serve  a  copy  of  that  order 
npon  ail  participants  in  that  review, 
^rvice  upon  the  Secretariat  and  the 
participants  may  be  efiiected  by  any 
means  permitted  by  the  rules  of 
pnoednre  adopted  by  the  United  States 
and  Canada  to  impkinent  Article  1904 
of  the  Agreement 

(Q  MotUfitXitien  or  Revocation  of 
Protective  Ordat.  (1)  If  any  person 
believes  that  changsd  conditions  of  fact 
or  law,  or  die  public  interest  may 
require  that  a  protective  order  issued 
pursaant  to  th^  Part  be  modified  or 
revoked,  in  whole  or  in  part  such  person 
may  so  inform  the  Department  The 
motion  shall  state  the  dianged 
drcomstances  warrantiBg  sudi  action 
and  shall  inchide  materials  and 
argmneiit  ia  siq^MTt  thareoL  Such 
motioB  shatt  ha  served  by  the  movant 
upon  the  pereoa  to  wfaoes  the  Protective 
Order  was  issaed.  Responses  toihe 
motion  may  be  filed  within  20  days  after 


the  motion  is  filed  unless  the 
Department  indicates  otherwise.  The 
Department  may  also  consider  such 
action  sua  sponte, 

§356.11    Procedures  for  otitalning  access 
to  prtvUeged  Inf ormstlon. 

(a)  Persons  Who  May  Apply  For 
Access  to  Privileged  Information  Under 
Protective  Order.  (1)  Panelists.  If  a 
panel  decides  that  in  camera 
examination  of  a  document  containing 
privileged  information  in  an 
administrative  record  is  necessary  in 
order  for  the  panel  to  determine  whether 
the  document,  or  portions  thereof, 
should  be  disclosed  under  a  Protective 
Order  for  Privileged  Information  to 
counsel  or  professionals  retained  by  or 
under  the  direction  or  control  of  counsel, 
each  panelist  who  is  to  conduct  the  in 
camera  review,  pursuant  to  the  rules  of 
procedure  adopted  by  the  United  States 
and  Canada  to  implement  Article  1904 
of  the  Agreement  shall  file  an 
application  for  disclosure  of  the 
privileged  information  under  Protective 
Order  for  Privileged  Information  with 
the  Department. 

(2)  Designated  Officials  of  the  United 
States  Government.  Where,  in  the 
course  of  a  panel  review,  the  panel  has 
reviewed  privileged  information  under  a 
Protective  Order  for  Privileged 
Information,  and  the  issue  to  which  such 
information  pertains  is  relevant  to  the 
evaluation  of  whether  the  United  States 
should  request  an  extraordinary 
challenge  committee,  each  official  of  the 
United  States  government  whom  the 
United  States  Trade  Representative 
informs  the  Department  requires  access 
for  the  purpose  of  such  evaluation  shall 
file  an  application  for  a  Protective  Order 
for  Privileged  Information. 

(3)  Members  of  an  Extraordinary 
Challenge  Committee.  Where  an 
extraordinary  challenge  record  contains 
privileged  information  and  a  Protective 
Order  for  Privileged  Information  was 
issued  to  counsel  or  professionals 
representing  participants  in  the  panel 
review  at  issue,  each  member  of  the 
extraordinary  challenge  committee  shall 
file  an  application  for  a  Protective  Order 
for  Privileged  Information. 

(4)  Other  Designated  Persons.  If  the 
panel  decides,  in  accordance  with  the 
rules  of  procedure  adopted  by  the 
United  States  and  Canada  to  implement 
Article  1904  of  the  FTA.  that  disclosure 
of  a  document  containing  privileged 
information  is  appropriate,  any  person 
identified  in  such  a  decision  as  entitled 
to  release  under  Protective  Order  for 
Privileged  Information,  e.g.,  counsel  or  a 
professional  under  the  direction  or 
control  of  counsel.  Secretariat 
personnel,  or  a  member  of  the  staff  of 


the  panel  shall  file  an  application  for 
release  under  Protective  Order  for 
Privileged  Information  with  the 
Department. 

(b)  Contents  of  Applications  for 
Release  Under  Protective  Order  for 
Privileged  Information.  (1)  The 
Department  will  adopt  from  time  to  time 
forms  for  submitting  applications  for 
disclosure  of  privileged  information 
pursuant  to  a  Protective  Order  for 
Privileged  Information  that  incorporate 
the  terms  of  this  rule. 

(2)  Such  forms  shall  require  the 
applicant  for  release  of  privileged 
information  under  Protective  Order  for 
Privileged  Information  to  submit  a 
personal  sworn  statement  stating,  in 
addition  to  such  other  conditions  as  the 
Department  may  require,  that  the 
applicant  will: 

(i)  Not  disclose  any  privileged 
information  obtained  under  protective 
order  to  any  person  other  than 

(A)  Officials  of  the  Department 
involved  in  the  particular  panel  review 
in  which  the  privileged  information  is 
part  of  the  record; 

(B)  A  person  who  has  furnished  a 
similar  application  and  been  issued  a 
Protective  Order  for  Privileged 
Information  concerning  the  privileged 
information  at  issue; 

(C)  Such  officials  of  the  United  States 
government  as  the  United  States  Trade 
Representative  informs  the  Department 
require  access  to  privileged  information 
for  the  purpose  of  evaluating  whether 
the  United  States  should  seek  an 
extraordinary  challenge  committee;  and 

(D)  A  person  retained  or  employed  by 
a  representative  or  panelist  who  has 
been  issued  a  Protective  Order  for 
Privileged  Information,  such  as  a 
paralegal,  law  clerk,  or  secretary,  if  such 
person  has  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
Protective  Order  for  Privileged 
Information  of  the  counsel,  professional 
or  panelist  by  signing  and  dating  the 
completed  application  of  the  counsel, 
professional  or  panelist  on  the  location 
indicated  that  application. 

(ii)  Use  such  information  solely  for 
purposes  of  the  proceedings  under 
Article  1904  of  Agreement;  and 

(iii)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department  to  return 
to  the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  Protective 
Order  for  Privileged  Information  and  all 
other  documents  containing  the 
privileged  information  (such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  ^e 
Protective  Order  for  Privileged 
Information). 


(3)  The  sworn  statement  referred  to  in 
section  356.11(b)  shall  include  an 
acknowledgement  by  the  person 
providing  it  that  breach  thereof  may 
subject  the  signatory  to  sanctions  under 
sections  356.12  and  356.30. 

(c)  Issuance  of  Protective  Orders  for 
Privileged  Information.  Upon  receipt  of 
an  application  for  protective  order  under 
this  section,  the  Department  shall  issue 
a  protective  order. 

(d)  Service  of  Protective  Order  for 
Privileged  Information.  (1)  If  the 
Department  issues  a  Protective  Order 
for  Privileged  Information  to  a  counsel 
or  professional,  such  person  shall 
immediately  file  four  copies  of  the 
application  and  Protective  Order  for 
Privileged  Information  with  the  United 
States  section  of  the  Secretariat  and,  as 
soon  as  the  deadline  for  the  filing  of  a 
Notice  of  Appearance  has  passed  in  the 
appropriate  panel  review,  shall  serve  a 
copy  of  that  application  and  order  upon 
all  participants  in  the  panel  review. 

(2)  If  the  Department  issues  a 
Protective  Order  for  Privileged 
Information  to  any  person  described  in 
paragraph  (a)  or  (d)  of  section  356.9, 
such  person  shall  file  four  copies  of  the 
application  and  Protective  Order  for 
Privileged  Information  with  the  United 
States  section  of  the  Secretariat 

(e)  Modification  or  Revocation  of 
Protective  Order  for  Privileged 
Information.  If  any  person  believes  that 
changed  conditions  of  fact  or  law,  or  the 
pubUc  interest  require  that  a  Protective 
Order  for  Privileged  Information  be 
modified  or  revoked,  in  whole  or  in  part, 
such  person  may  file  with  the 
Department  a  motion  requesting  such 
relief.  The  motion  shall  state  the 
changes  desired  and  the  changed 
circumstances  warranting  such  action 
and  shall  include  materials  and 
argument  in  support  thereof.  Such 
motion  shall  be  served  by  the  movant 
upon  the  person  to  whom  the  Protective 
Order  for  Privileged  Information  was 
issued.  Responses  to  the  motion  may  be 
filed  within  20  days  after  the  motion  is 
filed  unless  the  Department  indicates 
otherwise.  The  Department  may  also 
consider  such  action  sua  sponte. 

Subpart  D— Violatfon  of  a  Protective 
Order  or  a  Disclosure  Undertaking 

S  356.12    Sanctions  for  Violation  of  a 
protective  order  or  disclosure  undertaking. 

(a)  A  person  determined  under  this 
Part  to  have  violated  a  protective  order 
or  a  disclosure  undertaking  may  be 
subjected  to  any  or  all  of  the  following 
sanctions: 
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(1)  Liable  to  the  United  States  for  a 
civil  penalty  not  to  exceed  $100,000  for 
each  violation; 

(2)  Barred  from  appearing  befon  the 
Department  to  represent  another  for  a 
designated  time  period  from  the  date  of 
publication  in  the  Federal  Register  or 
Canada  Gazette  of  a  notice  that  a 
violation  has  been  determined  to  exist: 

(3)  Denied  access  to  proprietary 
information  for  a  designated  time  period 
from  the  date  of  publication  in  the 
Federal  Re^er  or  Canada  Gazette  of  a 
notice  that  a  violation  has  been 
determined  to  exist; 

(4)  Other  appropriate  administrative 
sanctions,  Including  striking  from  the 
record  of  the  panel  review  any 
information  or  argument  submitted  by, 
or  on  behalf  of,  the  violating  party  or  the 
party  represented  by  the  violating  party; 
terminating  any  proceeding  then  in 
progress;  or  revoking  any  order  then  in 
effect:  and 

(5)  Reouired  to  return  material 
previously  provided  by  the  investigating 
authority,  and  all  other  materials 
containing  the  proprietary  information, 
such  as  briefs,  notes  or  charts  based  on 
any  such  information  received  under  a 
protective  order  or  a  disclosure 
undertaking. 

(b)(1)  The  firm  of  which  a  person 
determined  to  have  violated  a  protective 
order  or  a  disclosure  undertaking  is  a 
partner,  associate,  or  employee:  any 
partner,  associate,  employer,  or 
employee  of  such  person:  and  any 
person  represented  by  such  person  may 
be  barred  from  appearing  before  the 
Department  for  a  designated  time  period 
bom  the  date  of  publication  in  the 
Federal  Re^sAsr  or  Canada  Gazette  of 
notice  that  a  violation  has  been 
determined  to  exist  or  may  be  subjected 
to  the  sanctions  set  forth  in  paragraph 
(a)  of  this  section  as  appropriate. 

(2)  Each  person  against  whom 
sanctions  are  proposed  under  paragraph 
(b)(1)  of  this  section  is  entitled  to  all  the 
administrative  rights  set  forth  in  this 
Subpart  separatriy  and  apart  from  ri^ts 
provided  to  a  person  subject  to 
sanctions  under  paragraph  (a),  inchiding 
the  right  to  a  charging  letter,  right  to 
representation,  and  right  to  a  hearing, 
but  subject  to  joinder  or  consolidation 
by  the  administrative  law  judge  under 
section  386.23(b). 

9356.13   Suapenalon  Of  rule*. 

Upon  request  by  the  Deputy  Under 
Secretary,  a  charged  or  affected  party, 
or  the  APO  Sanctions  Board,  the 
administrative  law  judge  may  modify  or 
waive  any  rale  in  this  Subpart  upon 
determining  that  no  party  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 


thereby  be  served  and  upon  notice  to  all 
parties. 

9356.14    Report  Of  violation  and 
InvestlgatkMt. 

(a)  An  employee  of  the  Department  or 
any  other  person  who  has  information 
indicating  that  the  terms  of  a  protective 
order  or  a  disclosure  undertaking  have 
been  violated  will  provide  the 
information  to  a  Director  or  the  Chief 
Counsel. 

(b)  Upon  receiving  information  which 
indicates  that  a  person  may  have 
violated  the  terms  of  a  protective  order 
or  an  undertaking,  the  Director  will 
conduct  an  investigation  concerning 
whether  there  was  a  violation  of  a 
protective  order  or  a  disclosure 
undertaking,  and  who  was  responsible 
for  the  violation,  if  any.  For  purposes  of 
this  Subpart  the  Director  will  be 
supervised  by  the  Deputy  Under 
Secretary  with  guidance  from  the  Chief 
Counsel  The  Director  will  conduct  an 
investigation  only  if  the  information  is 
received  within  30  days  after  the  alleged 
violation  occurred  or,  as  determined  by 
the  Director,  could  have  been 
discovered  through  the  exercise  of 
reasonable  and  ordinary  care. 

(c)  The  Director  will  provide  a  report 
of  the  investigation  to  the  Deputy  Under 
Secretary,  after  review  by  the  Chief 
Counsel,  no  later  than  180  days  after 
receiving  information  concerning  a 
violation.  Upon  the  Director's  request, 
and  if  extraordinary  circumstances 
exist,  die  Deputy  Under  Secretary  may 
grant  the  Director  up  to  an  additional 
180  days  to  conduct  the  investigation 
and  submit  the  report 

(d)  The  following  examples  of  actions 
that  constitute  violations  of  an 
administrative  protective  order  shall 
serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  These 
examples  do  not  represent  an 
exhaustive  list.  Evidence  that  one  of  the 
acts  described  in  the  guidelines  has 
been  committed,  however,  shall  be 
considered  by  the  Director  as 
reasonable  cause  to  believe  a  penon 
has  violated  a  protective  order  within 
the  meaning  of  I  S3&15. 

(1)  Disclosure  of  proprietary 
information  to  any  person  not  granted 
access  to  that  information  by  protective 
order,  including  an  official  of  the 
Department  or  member  of  the 
Secretariat  staff  not  directly  involved 
with  the  panel  review  pursuant  to  which 
the  proprietary  information  was 
released,  an  employee  of  any  other 
United  States,  foreign  government  or 
international  agency,  or  a  member  at 
Congress  or  the  Canadian  Parliament 

(2)  Failure  to  follow  the  detailed 
procedures  outlined  in  the  protective 


order  for  safeguarding  proprietary 
information,  including  maintaining  a  log 
showing  when  each  proprietary 
document  is  used,  and  by  whom,  and 
requiring  all  employees  who  obtain 
access  to  proprietary  information  (under 
the  terms  of  a  protective  order  granted 
their  employer)  to  sign  and  date  a  copy 
of  that  protective  order. 

(3)  Loss  of  proprietcuy  information. 

(4)  Failure  to  return  or  destroy  all 
copies  of  the  original  documents  and  all 
notes,  memoranda,  and  submissions 
containing  proprietary  information  at 
the  close  of  the  proceeding  for  which  the 
data  were  obtained  by  burning  or 
shredding  of  the  documents  or  by 
erasing  electronic  memory,  computer 
disk,  or  tape  memory,  as  set  forth  in  the 
protective  order. 

(5)  Failure  to  delete  proprietary 
infonnation  bom  the  public  version  of  a 
brief  or  other  correspondence  flled  with 
the  Secretariat 

(6)  Disclosure  of  proprietary 
information  during  a  public  hearing. 

(e)  Each  day  of  a  continuing  violation 
shall  constitute  a  separate  violation. 

§366.16    MUatlon  of  proceedlnfls. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  an  investigation  and 
report  by  the  Director  under  S  35e.l4(c) 
and  consultation  with  the  Chief  Counsel 
that  there  is  reasonable  cause  to  believe 
that  a  person  has  violated  a  protective 
order  or  a  disclosure  undertaking  and 
that  sanctions  are  appropriate  for  the 
violation,  the  Deputy  Under  Secretary 
will  at  his  discretion,  either  initiate  a 
proceeding  under  this  Subpart  by  issuing 
a  charging  letter  as  set  forth  in  |  356.16 
or  request  that  the  authorized  agency  of 
Canada  initiate  a  proceeding  by  issuing 
a  request  to  charge  as  set  forth  in 

S  356.17.  In  determining  whether 
sanctions  are  appropriate  and,  if  so, 
what  sanctions  to  impose,  the  Deputy 
Under  Secretary  will  consider  ttie  nature 
of  the  violation,  the  resulting  harm,  and 
other  relevant  circumstances  of  the 
case.  The  Deputy  Under  Secretary  will 
decide  whether  to  initiate  a  proceeding 
no  later  than  60  days  after  receiving  a 
report  of  the  investigation. 

(b)  If  the  Department  receives  a 
request  to  charge  from  an  authorized 
agency  of  Canada,  the  Deputy  Under 
Secretary  will  promptiy  initiate 
proceedings  under  this  Part  by  issuing  a 
charging  letter  as  set  forth  in  |  356.16. 

9  366.16    Cnar0liiQ  letter. 

(a)  Contentt  of  Letter.  The  Deputy 
Under  Secretary  will  initiate 
proceedings  by  iasuing  a  charging  letter 
to  each  charged  party  and  affected  party 
which  indudes: 


^'i'i<#i'i'>i4 


Fadaral  Regbtar  /  Vol.  53.  No.  251  /  Friday.  Deoember  30.  1988  /  Rules  and  Regulations 


53243 


(1)  A  statement  of  the  allegation  tiiat  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof, 

(2)  A  statement  of  the  proposed 
sanctions; 

(3)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  review  the 
documents  or  other  physical  evidence 
upon  which  the  cha^e  is  based  and  the 
method  for  requesting  access  to,  or 
copies  of,  such  documents; 

(4)  A  statement  that  the  charged  or 
affected  party  is  entitied  to  a  hearing 
before  an  administrative  law  judge  ff 
requested  within  30  days  of  the  date  of 
service  of  the  charging  letter  and  the 
procedure  for  requesting  a  hearing, 
including  the  name,  adivess,  and 
telephone  number  of  the  person  to 
contact  if  there  are  further  Questions; 

(5)  A  statement  that  the  charged  or 
affected  partv  has  a  right  if  a  hearing  is 
not  requested,  to  submit  documentary 
evidence  to  the  Deputy  Under  Secretary 
and  an  explanation  of  the  method  for 
submitting  evidence  and  the  date  by 
which  it  must  be  received:  and 

(6)  A  statement  that  the  charged  or 
affected  party  has  a  right  to  retain 
counsel  at  the  party's  own  expense  for 
purposes  of  representation. 

(b)  Settlement  and  Amendment  of  the 
Charging  Letter.  The  Deputy  Under 
Secretary  may  amend,  supplement  or 
withdraw  the  charging  letter  at  any  time 
with  the  approval  of  an  adminisfrative 
law  judge  it  the  interest  of  justice  would 
thereby  be  served.  If  a  hearing  has  not 
been  requested,  the  Deputy  Under 
Secretary  will  ask  the  Under  Secretary 
to  appoint  an  administrative  law  judge 
to  make  this  determination.  If  a  charging 
letter  is  withdrawn  after  a  request  for  a 
hearing,  the  administrative  law  judge 
will  determine  whether  the  withdrawal 
will  bar  the  Deputy  Under  Secretary 
from  seeking  sanctions  at  a  later  date 
for  the  same  alleged  violation.  If  there 
has  been  no  request  for  a  hedring,  or  if 
supporting  information  has  not  been 
submitted  under  i  356.28,  the 
withdrawal  will  not  bar  future  actions 
on  the  same  alleged  violation.  The 
Deputy  Under  Secretary  and  a  charged 
or  affected  party  may  settle  a  charge 
brought  under  this  Subpart  by  mutual 
agreement  at  any  time  after  service  of 
the  charging  letter  approval  of  the 
administrative  law  judge  or  the  APO 
Sanctions  Board  is  not  necessary. 

(c)  Service  of  Charging  Letter  on  a 
Resident  of  the  United  States. 

(1)  Service  of  a  charging  letter  on  a 
United  States  resident  will  be  made  by: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
or  affected  party  at  the  party's  last 
known  address: 


(ii)  Leaving  a  copy  with  the  charged  or 
affected  party  or  with  an  officer,  a 
managing  or  general  agent  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party:  or 

(iU)  Leaving  a  copy  with  a  person  of 
suitable  age  and  discretion  who  resides 
at  the  party's  last  known  dwelling. 

(2)  Service  made  in  the  manner 
described  in  paragraph  (o)(l)  (ii)  or  (iii) 
of  this  section  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
penon  making  such  service,  stating  the 
method  of  service  and  the  identity  of  the 
person  with  whom  the  charging  letter 
was  left. 

(d)  Service  of  Charging  Letter  on  a 
Non-resident.  U  applicable  laws  or 
intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraph  (c)  of  this 
section  inappropriate  or  Ineffective, 
service  of  the  charging  letter  on  a  person 
who  is  not  a  resident  of  the  Unitea 
States  may  be  made  by  any  method  that 
is  permitted  by  the  country  in  which  the 
person  resides  and  that  in  the  opinion 
of  the  Deputy  Under  Secratarv,  satisfies 
due  process  requirements  under  United 
States  law  with  respect  to  notice  in 
administrative  proceedings. 

§316.17   Weyieetioeharje. 

Upon  deciding  to  initiate  a  proceeding 
pursuant  to  §  356.15,  the  Deputy  Under 
Secretary  will  request  an  authorized 
agency  of  Canada  to  Initiate  a 
proceeding  for  Imposing  sanctions  for 
violations  of  a  protective  order  or  a 
disclosure  undertaking  by  issuing  a 
letter  of  request  to  charge  that  includes 
a  statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof. 

9  S86.16    Interim  sanctions. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  issuing  a  charging  letter 
under  i  366.16  and  before  a  final 
decision  is  rendered,  that  Interim 
sanctions  are  necessary  to  protect  the 
interests  of  the  Department  an 
authorized  agency  of  Canada,  or  others. 
including  the  protection  of  proprietary 
infonnation,  die  Deputy  Under  Secretary 
may  petition  an  administrative  law 
judge  to  impose  such  sanctions. 

(b)  The  administrative  law  judge  may 
impose  interim  sanctions  against  a 
person  upon  determining  that: 

(1)  There  is  probable  cause  to  believe 
that  there  was  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
the  Department  is  likely  to  prevail  in 
obtaining  sanctions  under  this  Subpart, 

(2)  The  Department  authorized 
agency  of  Canada,  or  others  are  likely  to 


suffer  irreparable  harm  if  the  interim 
sanctions  are  not  imposed,  and 

(3)  The  interim  sanctions  are  a 
reasonable  means  for  protecting  the 
rights  of  the  Department  authorized 
agency  of  Canada,  or  oUiars  while 
preserving  to  the  greatest  extent 
possible  the  rights  of  the  person  against 
whom  the  interim  sanctions  are 
proposed. 

(c)  Interim  sanctions  which  may  be 
imposed  include  any  sanctions  that  are 
necessary  to  protect  the  rights  of  the 
Department  authorized  agency  of 
Canada,  or  others,  includbig,  but  not 
limited  to: 

(1)  Denying  a  person  further  access  to 
proprietary  information, 

(2)  Barring  a  person  from  representing 
another  person  before  the  Department 

(3)  Barring  a  person  from  appearing 
before  the  Department  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  or  the  competent 
investigating  authority  of  Canada,  and 
all  other  materials  containing  the 
proprietary  information,  such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  s  protective 
order  or  a  disclosure  undertaking. 

(d)  The  Deputy  Under  Secretary  will 
notify  the  person  against  whom  interim 
sanctions  are  sought  of  the  request  for 
interim  sanctions  and  provide  to  tiiat 
person  the  material  submitted  to  the 
administrative  law  judge  to  support  the 
rnauest  The  notice  wiU  include  a 
reference  to  the  procedures  of  this 
section. 

(e)  A  person  against  whom  interim 
sanctions  are  proposed  has  a  right  to 
oppose  the  request  through  submission 
of  material  to  the  administrative  law 
judge.  The  administrative  law  judge  has 
discretion  to  permit  oral  presentations 
and  to  allow  further  submissions. 

(f)  The  administrative  law  judge  will 
notify  the  parties  of  the  decision  on 
interim  sanctions  and  the  basis  therefor 
within  five  days  of  Uie  conclusion  of 
oral  prHsentations  or  Uie  date  of  final 
written  submissions. 

(g)  If  interim  sanctions  have  been 
imposed,  the  investigation  and  any 
proceedings  under  this  Subpart  will  be 
conducted  on  an  expedited  basis. 

(h)  An  order  imposing  interim 
BuncUuns  may  be  revoked  at  any  time 
by  the  administrative  law  judge  and 
expires  automatically  upon  the  issuance 
of  a  final  order. 

(i)  The  administrative  law  judge  may 
reconsider  imposition  of  interim 
sanctions  on  the  basis  of  new  and 
material  evidence  or  other  good  cause 
shown.  The  Deputy  Under  Secretary  or 
a  person  against  whom  interim 
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sanctions  have  been  imposed  may 
appeal  a  decision  on  interim  sanctions 
to  the  APO  Sanctions  Board,  if  such  an 
appeal  is  certified  by  the  administrative 
law  judge  as  necessary  to  prevent  undue 
harm  to  the  Department  or  authorized 
agency  of  Canada,  a  person  against 
whom  interim  sanctions  have  been 
imposed  or  others,  or  is  otherwise  in  the 
interests  of  justice.  Interim  sanctions 
which  have  been  imposed  remain  in 
effect  while  an  appeal  is  pending,  unless 
the  administrative  law  judge  determines 
otherwise. 

[})  The  Deputy  Under  Secretary  may 
request  an  administrative  law  judge  to 
impose  emergency  interim  sanctions  to 
preserve  the  status  quo.  Emergency 
interim  sanctions  may  last  no  longer 
than  48  hours,  excluchng  weekends  and 
holidays.  The  person  against  whom  such 
emergency  interim  sanctions  are 
proposed  need  not  be  given  prior  notice 
or  an  opportunity  to  oppose  the  request 
for  sanctions.  The  administrative  law 
judge  may  impose  emergency  interim 
sanctions  upon  determining  that  the 
Department  or  authorized  agency  of 
Canada  is,  or  others  are,  likely  to  suffer 
irreparable  harm  if  such  sanctions  are 
not  imposed  and  that  the  interests  of 
justice  would  thereby  be  served.  The 
administrative  law  judge  will  promptly 
notify  a  person  against  whom 
emergency  sanctions  have  been  imposed 
of  the  sanctions  and  their  duration. 

(k)  If  a  hearing  has  not  been 
requested,  the  Deputy  Under  Secretary 
will  request  that  the  Under  Secretary 
appoint  an  administrative  law  judge  for 
making  determinations  under  this 
section. 

(1)  The  Deputy  Under  Secretary  will 
notify  the  Secretariat  concerning  the 
imposition  or  revocation  of  interim 
sanctions  or  emergency  interim 
sanctions. 

9356.19    Request  for  ■  hMrfcig. 

(a)  Any  party  may  request  a  hearing 
by  submitting  a  written  request  to  the 
Under  Secretary  within  30  days  after  the 
date  of  service  of  the  charging  letter. 
However,  the  Deputy  Under  Secretary 
may  request  a  hearing  only  if  the 
interests  of  justice  would  thereby  be 
served. 

(b)  Upon  timely  receipit  of  a  request 
for  a  hearing,  the  Under  Secretary  will 
appoint  an  administrative  law  judge  to 
conduct  the  hearing  and  render  an  initial 
decision. 

S  356.20   Dtocoveiy. 

(a)  Voluntary  Discovery.  All  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures  regarding  any 
matter,  not  privileged,  which  is  relevant 


to  the  subject  matter  of  the  pending 
sanctions  proceeding. 

(b)  Limitations  on  Discovery.  The 
administrative  law  judge  shall  place 
such  limits  upon  the  kind  or  amount  of 
discovery  to  be  had  or  the  period  of  time 
during  which  discovery  may  be  carried 
out  as  shall  be  consistent  with  the  time 
limitations  set  forth  in  this  Pari. 

(c)  Interrogatories  and  Requests  for 
Admissions  or  Production  of 
Documents.  A  party  may  serve  on  any 
other  party  interrogatories,  requests  for 
admissions,  or  requests  for  production 
of  documents  for  inspection  and 
copying,  and  the  party  may  then  apply 
to  the  administrative  law  judge  for  such 
enforcement  or  protective  order  as  that 
party  deems  warranted  concerning  such 
discovery.  The  party  will  serve  a 
discovery  request  at  least  20  days  before 
the  scheduled  date  of  a  hearing,  if  a 
hearing  has  been  requested  and 
scheduled,  unless  the  administrative  law 
judge  specifies  a  shorter  time  period. 
Copies  of  interrogatories,  requests  for 
admissions,  and  requests  for  production 
of  documents  and  responses  thereto  will 
be  served  on  all  parties.  Matters  of  fact 
or  law  of  which  admission  is  requested 
will  be  deemed  admitted  imless,  within 
a  period  designated  in  the  request  (at 
least  10  days  after  the  date  of  service  of 
the  request,  or  within  such  further  time 
as  the  administrative  law  judge  may 
allow),  the  party  to  whom  the  request  is 
directed  serves  upon  the  requesting 
party  a  sworn  statement  either 
admitting  or  denying  specifically  the 
matters  of  which  admission  is  requested 
or  setting  forth  in  detail  the  reasons  why 
the  party  cannot  truthfully  either  admit 
or  deny  such  matters. 

(d)  Depositions.  Upon  application  of  a 
party  and  for  good  cause  shown,  the 
administrative  law  judge  may  order  the 
taking  of  the  testimony  of  any  person 
who  is  a  party,  or  under  the  control  or 
authority  of  a  party,  by  deposition  and 
the  production  of  specified  documents  or 
materials  by  the  person  at  the 
deposition.  The  application  shall  state 
the  purpose  uf  the  deposition  and  shall 
set  forth  the  facts  sought  to  be 
established  through  the  deposition. 

(e)  Supplementation  of  Responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 
supplement  his  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  under  a  duty  to 
seasonably  supplement  his  response 
with  respect  to  any  question  directly 
addressed  to 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and 


(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  the  subject  matter 
on  which  the  witness  is  expected  to 
testify,  and  the  substance  of  the 
testimony. 

(2)  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if 
the  party  obtains  information  upon  the 
basis  of  which  he  or  she 

(i)  Knows  the  response  was  incorrect 
when  made;  or 

(ii)  Knows  that  the  response,  though 
correct  when  made,  is  no  longer  true, 
and  the  circiunstances  are  such  that  a 
failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 

(0  Enforcement.  The  administrative 
law  judge  may  order  a  party  to  answer 
designated  questions,  to  produce 
specified  documents  or  items,  or  to  take 
any  other  action  in  response  to  a  proper 
discovery  request.  If  a  party  does  not 
comply  with  such  an  order,  the 
administrative  law  judge  may  make  any 
determination  or  enter  any  order  in  the 
proceedings  as  he  or  she  deems 
reasonable  and  appropriate.  The 
administrative  law  judge  may  strike 
related  cheirges  or  defenses  in  whole  or 
in  part  or  may  take  particular  facts 
relating  to  the  discovery  request  to 
which  the  party  failed  or  refused  to 
respond  as  being  established  for 
purposes  of  the  proceeding  in 
accordance  with  the  contentions  of  the 
party  seeking  discovery.  In  issuing  a 
discovery  order,  the  administrative  law 
judge  will  consider  the  necessity  to 
protect  proprietary  information  and  will 
not  order  the  release  of  information  in 
circumstances  where  it  is  reasonable  to 
conclude  that  such  release  will  lead  to 
imauthorized  dissemination  of  such 
information. 

93S6.21    Sui>poefWS. 

(a)  Application  for  Issuance  of  a 
Subpoena.  An  application  for  issuance 
of  a  subpoena  requiring  a  person  to 
appear  and  depose  or  testify  at  the 
taking  of  a  deposition  or  at  a  hearing 
shall  be  made  to  the  administrative  law 
judge.  An  application  for  issuance  of  a 
subpoena  requiring  a  person  to  appear 
and  depose  or  testify  and  to  produce 
specified  documents,  papers,  books,  or 
other  physical  exhibits  at  the  taking  of  a 
deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  administrative  law  judge  and 


shall  specify  the  material  to  be  produced 
as  precisely  as  possible,  showing  the 
general  relevancy  of  the  material  and 
the  reasonableness  of  the  scope  of  the 
subpoena. 

(b)  Use  of  Subpoena  for  Discovery. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtaining  documents,  papers,  books,  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  When 
used  for  discovery  purposes,  a  subpoena 
may  require  a  person  to  produce  and 
permit  the  inspection  and  copying  of 
nonprivileged  docimients,  papers,  books, 
or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and 
which  are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  Subpoenas  for 
Nonparty  Department  Records  or 
Personnel  or  for  Records  or  Personnel  of 
Other  Government  Agencies.  (1)  An 
application  for  issuance  of  a  subpoena 
requiring  the  production  of  nonparty 
documents,  papers,  books,  physical 
exhibits,  or  other  material  in  the  records 
of  the  Department,  or  requiring  the 
appearance  of  an  official  or  employee  of 
the  Department,  or  requiring  the 
production  of  records  or  personnel  of 
other  Government  agencies  shall  specify 
as  precisely  as  possible  the  material  to 
be  produced,  the  nature  of  the 
information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
could  not  be  obtained  without  undue 
hardship  by  alternative  means. 

(2)  Such  applications  shall  be  ruled 
upon  by  the  administrative  law  judge. 
To  the  extent  that  the  motion  is  granted, 
the  administrative  law  judge  shall 
provide  such  terms  and  conditions  for 
the  production  of  the  material,  the 
disclosure  of  the  information,  or  the 
appearance  of  the  official  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
pubUc  interest. 

(3)  No  application  for  a  subpoena  for 
production  of  documents  grounded  upon 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  shall  be  entertained  by  the 
adniinistrative  law  judge. 

(d)  Motion  to  Limit  or  Quash.  Any 
motion  to  limit  or  quash  a  subpoena 
shall  be  filed  within  10  days  after 
service  thereof,  or  within  such  other 
time  as  the  administrative  law  judge 
may  allow. 


(e)  Ex  Parte  Rulings  on  Applications 
for  Subpoenas.  Applications  for  the 
issuance  of  subpoenas  pursuant  to  this 
section  may  be  made  ex  parte,  and.  if  so 
made,  such  appUcations  and  rulings 
thereon  shall  remain  ex  parte  unless 
otherwise  ordered  by  the  administrative 
law  judge. 

(f)  Role  of  the  Under  Secretary.  If  a 
hearing  has  not  been  requested,  the 
party  seeking  enforcement  will  ask  the 
Under  Secretary  to  appoint  an 
administrative  law  judge  to  rule  on 
applications  for  issuance  of  a  subpoena 
imder  this  section. 

S  356.22    PrelMarIng  conference. 

(a)(1)  If  an  administrative  hearing  has 
been  requested,  the  administrative  law 
judge  will  direct  the  parties  to  attend  a 
prehearing  conference  to  consider 

(i)  Simplification  of  issues; 

(ii)  Obtaining  stipulations  of  fact  and 
of  documents  to  avoid  uimecessary 
proof; 

(iii)  Settlement  of  the  matter; 

(iv)  Discovery;  and 

(v)  Such  other  matters  as  may 
expedite  the  disposition  of  the 
proceedings. 

(2)  Any  relevant  and  significant 
stipulations  or  admissions  will  be 
incorporated  into  the  initial  decision. 

(b)  If  a  prehearing  conference  is 
impractical,  the  administrative  law 
judge  will  direct  the  parties  to 
correspond  with  each  other  or  to  confer 
by  telephone  or  otherwise  to  achieve  the 
purposes  of  such  a  conference. 

S  356.23    Hearing. 

(a)  Scheduling  of  Hearing.  The 
administrative  law  judge  will  schedule 
the  hearing  at  a  reasonable  time,  date, 
and  place,  which  will  be  in  Washington, 
DC,  unless  the  administrative  law  judge 
determines  otherwise  based  upon  good 
cause  shown,  that  another  location 
would  better  serve  the  interests  of 
justice.  In  setting  the  date,  the 
administrative  law  judge  will  give  due 
regard  to  the  need  for  the  parties 
adequately  to  prepare  for  the  hearing 
and  the  importance  of  expeditiously 
resolving  the  matter. 

(b)  Joinder  or  Consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consolidation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  or  disclosiue  undertaking  are 
alleged  if  to  do  so  would  expedite 
processing  of  the  cases  and  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Hearing  Procedures.  Hearings  will 
be  conducted  in  a  fair  and  impartial 
manner  by  the  administrative  law  judge, 
who  may  limit  attendance  at  any 


hearing  or  portion  thereof  if  necessary 
or  advisable  in  order  to  protect 
proprietary  information  from  improper 
disclosure.  The  rules  of  evidence 
prevailing  in  courts  of  law  shall  not 
apply,  and  all  evidentiary  material  the 
administrative  law  judge  determines  to 
be  relevant  and  material  to  the 
proceeding  and  not  tmduly  repetitous 
may  be  received  into  evidence  and 
given  appropriate  weight.  The 
administrative  law  judge  may  make 
such  orders  and  determinations 
regarding  the  admissibility  of  evidence, 
conduct  of  examination  and  cross- 
examination,  and  similar  matters  as  are 
necessary  or  appropriate  to  ensure 
orderiiness  in  the  proceedings.  The 
administrative  law  judge  will  ensure 
that  a  record  of  the  hearing  will  be  taken 
by  reporter  or  by  electronic  recording, 
and  will  order  such  part  of  the  record  to 
be  sealed  as  is  necessary  to  protect 
proprietary  information. 

(d)  Rights  of  Parties.  At  a  hearing 
each  party  shall  have  the  right  to: 

(1)  Introduce  and  examine  witnesses 
and  submit  physical  evidence, 

(2)  Confront  and  cross-examine 
adverse  witnesses, 

(3)  Present  oral  argument,  and 

(4)  Receive  a  transcriptor  recording  of 
the  proceedings,  upon  request,  subject  to 
the  administrative  law  judge's  orders 
regarding  sealing  the  record. 

(e)  Representation.  Each  charged  or 
affected  party  has  a  right  to  represent 
himself  or  hereself  or  to  retain  private 
counsel  for  that  parpose.  The  Chief 
Counsel  will  represent  the  Department 
unless  the  General  Counsel  of  the 
Department  determines  othewise.  The 
administrative  law  judge  may  disallow  a 
representative  if  such  representation 
constitutes  a  conflict  of  interest  or  is 
otherwise  not  in  the  interests  of  justice 
and  may  debar  a  representative  for 
contumacious  conduct  relating  to  the 
proceedings. 

(f)  Ex  Parte  Communications.  The 
parties  and  their  representatives  may 
not  make  any  ex  parte  communications 
to  the  administrative  law  judge 
concerning  the  merits  of  the  allegations 
or  any  matters  at  issue,  except  as 
provided  in  S  356.18{j)  reganhng 
emergency  interim  sanctions. 

9356.24    Proceeding  without  ■  heertng. 
If  no  party  has  requested  a  hearing, 
the  Deputy  Under  Secretary,  within  40 
days  after  the  date  of  service  of  a 
charging  letter,  will  submit  for  inclusion 
into  the  record  and  provide  each 
charged  or  affected  party  information 
supporting  the  allegations  in  the 
charging  letter.  Each  charged  or  affected 
party  has  the  right  to  file  a  written 
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response  to  the  information  and 
supporting  documentation  within  30 
days  after  the  date  of  service  of  the 
information  provided  by  the  Deputy 
Under  Secretary  unless  the  Deputy 
Under  Secretary  alters  the  time  period 
for  good  cause.  The  Deputy  Under 
Secretary  may  allow  the  parties  to 
submit  farther  information  and 
argimient  j 

9358.25    Witnesses. 

Witnesses  summoned  before  the 
Department  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States. 

$356.26    Initial  decisioa 

(a)  Initial  Decision.  The 
administrative  law  judge,  if  a  hearing 
was  requested,  or  the  Deputy  Under 
Secretary  will  submit  an  initial  decision 
to  the  APO  Sanctions  Board,  providing 
copies  to  the  parties.  The  administrative 
law  judge  or  Uie  Deputy  Under 
Secretary  will  ordinarily  issue  the 
decision  within  20  days  of  the 
conclusion  of  the  hearing,  if  one  was 
held,  or  within  15  days  of  the  date  of 
service  of  final  written  submissions.  The 
initial  decision  will  be  based  solely  on 
evidence  received  into  the  record  and 
the  pleadings  of  die  parties. 

(b)  Findings  and  conclusions.  The 
initial  decision  will  state  findings  and 
conclusions  as  to  whether  a  person  has 
violated  a  protective  order  or  an 
undertaking:  the  basis  for  those  findings 
and  conclusions;  and  whether  the 
sanctions  proposed  in  the  charging 
letter,  or  lesser  included  sanctions, 
should  be  imposed  against  the  charged 
or  affected  party.  The  administrative 
law  judge  or  the  Deputy  Under 
Secretary  may  impose  sanctions  only 
upon  determining  that  the 
preponderance  of  the  evidence  supports 
a  finding  of  violation  of  a  protective 
order  or  an  undertaking  and  that  the 
sanctions  are  warranted  against  the 
charged  or  affected  party. 

(c)  Finality  of  Decision.  If  the  APO 
Sanctions  Board  has  not  issued  a 
decision  oo  the  matter  within  60  days 
after  issuance  of  the  initial  decision,  the 
initial  decision  becomes  the  final 
decision  of  the  Department 


$356.27 

(a)  APO  Sanctions  Board  Upon 
request  of  a  party,  die  initial  decision 
wUl  be  reviewed  by  the  members  of  the 
APO  Sanctions  Board.  Tlie  Board 
consisU  of  die  Under  Secretary  hx 
International  Trade,  who  shall  serve  as 


Chairperson,  die  Under  Secretary  for 
Economic  Affairs,  and  the  General 
Counsel. 

(b)  Comments  on  Initial  Decision. 
Within  30  days  after  issuance  of  the 
initial  decision,  a  party  may  submit 
written  comments  to  the  APO  Sanctions 
Board  on  the  initial  decision,  which  the 
Board  will  consider  when  reviewing  the 
initial  dedsioiL  The  parties  have  no 
right  to  an  oral  presentation,  although 
the  Board  may  allow  oral  argument  in 
its  discretion. 

(c)  Final  Decision  by  the  APO 
Sanctions  Board.  Within  60  days  but  not 
sooner  than  30  days  after  issuance  of  an 
initial  decision,  the  APO  Sanctions 
Board  may  issue  a  final  decision  which 
adopts  the  initial  decision  in  its  entirety; 
differs  in  whole  or  in  part  from  the 
initial  decision,  including  the  imposition 
of  lesser  included  sanctions;  or  remands 
the  matter  to  the  administrative  law 
judge  or  the  Deputy  Under  Secretary  for 
further  consideration.  The  only 
sanctions  that  the  Board  can  impose  are 
those  sanctions  pn^xwed  in  the  charging 
fetter  or  lesser  included  sanctions. 

(d)  Contents  erf  Final  Decision.  If  the 
final  decision  of  the  APO  Sanctions 
Board  does  not  remand  the  matter  and 
differs  from  the  initial  decision,  it  will 
state  findings  and  conclusions  which 
differ  bom  the  initial  decision,  if  any. 
the  basis  for  those  findings  and 
conclusions,  and  the  sanctions  which 
are  to  be  imposed,  to  the  extent  they 
differ  from  the  sanctions  in  the  initial 
decision. 

(e)  Public  Notice  of  Sanctions.  If  the 
final  decision  is  that  there  has  been  a 
violation  of  a  protective  order  or  an 
undertaking  and  that  sanctions  axe  to  be 
imposed,  notice  of  the  decisi<»i  will  be 
published  in  the  Federal  Register  and 
forwarded  to  the  Secretariat  Such 
publication  will  be  no  sooner  than  30 
days  after  issuance  of  a  final  decision  or 
after  a  niotian  to  reconsider  has  been 
denied,  if  such  a  motion  was  filed.  The 
Deputy  Under  Secretary  wid  also 
provide  such  information  to  the  ethics 
panel  or  otber  disciplinary  body  of  die 
appropriate  bar  assodalions  or  odier 
professional  associations  whenever  the 
Deputy  Under  Secretary  subjects  a 
diarged  or  affected  party  to  a  sanction 
under  paragraph  (aK2)  of  1 356.12  and  to 
any  Federal  agency  likdy  to  have  an 
interest  in  the  matter  md  will  cooperate 
in  any  disci{riinary  actions  by  any 
association  or  agency. 


$356.26    Reconsideration. 

Any  party  may  file  a  motion  for 
reconsideration  with  the  APO  Sanctions 
Board.  The  party  must  state  with 
particularity  the  grounds  for  the  motion, 
including  any  facts  or  points  of  taw 
which  the  party  claims  the  APO 
Sanctions  Board  has  overlooked  or 
misapplied.  TTie  party  may  file  the 
motion  within  30  days  of  the  issuance  of 
the  final  decision  or  the  adoption  of  the 
initial  decision  as  the  final  decision, 
except  that  if  the  motion  is  based  on  the 
discovery  of  new  and  material  evidence 
which  was  not  known,  and  could  not 
reasonably  have  been  discovered 
through  due  diligence  prior  to  the  close 
of  the  record,  the  party  shall  file  the 
motion  within  15  days  of  the  discovery 
of  the  new  and  material  evidence.  The 
party  shall  provide  a  copy  of  the  motion 
to  all  other  parties.  Opposing  parties 
may  file  a  response  within  30  days  of 
the  date  of  service  of  the  motion.  The 
response  shall  be  considered  aa  part  of 
the  record.  The  parties  have  no  right  to 
an  oral  presentation  on  a  motion  for 
reconsideration,  but  the  Board  may 
permit  oral  argument  at  its  discretion.  If 
the  motion  to  reconsider  is  granted,  the 
Board  will  review  the  record  and  affirm, 
modify,  or  reverse  the  original  decision 
or  remand  the  matter  for  further 
consideration  to  an  administrative  law 
judge  or  the  Deputy  Under  Secretary,  as 
warranted. 

§356.29    Confidentiality. 

(a]  All  proceedings  involving 
allegations  of  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  shall 
be  kept  confidential  until  such  time  as 
the  D^artment  makes  a  final  decision 
imder  these  regulations,  which  is  no 
longer  subject  to  reconsideration, 
imposing  a  sanction. 

(b)  The  diarged  party  or  counsel  for 
the  diarged  party  will  be,  to  the  extent 
possiUe.  granted  access  to  proprietary 
information  in  diese  proceedings,  as 
necessary,  under  administrative 
protective  order,  consistent  with  the 
provisions  of  1 356.10. 

S36«je   SaneUoneForVlolBaionsofa 
Protoctly  Order  for  PrivBeged  lirfonnrtion. 

The  provisions  of  tiiis  Subpart  shall 
apply  to  persons  who  are  alkged  to 
have  violated  a  Protective  Order  for 
Privileged  Information. 

Date:  December  2a  1966. 
Allan  Moore. 

Under  Secretary  for  Fntemational  Tivde. 
(FR  Doc  IIS-2990e  PUed  lZ-29-68;  B:4S  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  207 

Panel  Review  Under  Article  1904  of  the 
United  States-Canada  Free-Trade 
Agreement 

AQENCV:  U.S.  International  Trade 

Commission. 

ACnON:  Interim-final  rules  with  request 

for  comments. 


SUMMAMV:  Title  IV  of  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988,  Pub.  L  No. 
100-449  (September  28, 1988)  ("FTA 
Act")  establishes  procedures  for  review 
by  a  binational  panel  of  United  States 
antidumping  and  countervailing  duty 
final  determinations  involving  Canadian 
products  and  for  requesting  panel 
review  of  Canadian  antidumping  and 
countervailing  duty  fintil  determinations 
involving  products  of  the  United  States. 
Title  rv  implements  Chapter  19  of  the 
United  States-Canada  Free-Trade 
Agreement  ("Agreement").  As 
authorized  by  section  405(d)  of  the  FTA 
Act.  these  regulations  are  intended  to 
implement  certain  administrative 
procedures  required  by  Article  1904  of 
the  Agreement  and  the  FTA  Act 
dates:  These  interim  rules  take  effect 
on  the  date  that  the  Agreement  enters 
into  force.  Written  comments  must  be 
received  not  later  than  60  days  after  the 
Agreement  enters  into  force.  It  is 
anticipated  that  the  Agreement  will 
enter  into  force  on  January  1. 1989.  The 
Office  of  the  United  States  Trade 
Representative  will  confirm  in  a  Federal 
Register  notice  the  precise  date  of  the 
Agreement's  entry  into  force.  The 
International  Trade  Commission  will 
publish  notice  confirming  the  effective 
date  of  these  interim  rules  in  the  Federal 
Registar. 

AOORESS:  A  signed  original  and  fourteen 
(14)  copies  of  each  set  of  comments, 
along  with  a  cover  letter  addressed  to 
Kenneth  R.  Mason,  Secretary,  should  be 
sent  to  the  U.S.  International  Trade 
Commission,  Office  of  the  Secretary,  500 
E  Street.  SW..  Room  112.  Washington. 
DC  20438. 

FOR  RmTMCR  INFORMATION  CONTACT: 
Andrea  C  Casson.  Esq..  202-252-1105. 
or  Elizabeth  C.  Haftier,  Esq.,  202-252- 
1113.  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
CoDunission's  TDD  terminal  on  202-252- 
1810. 
SUPPtaMNTARV  informaton: 


Background 

Chapter  19  of  the  Agreement 
establishes  a  mechanism  for  resolving 
disputes  between  the  United  States  and 
Canada  with  respect  to  antidumping  and 
countervailing  duty  cases.  The  central 
feature  of  the  mechanism  is  the 
replacement  of  domestic  judicial  review 
of  determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  binational  panels.  The  United 
States  and  Canada  will  continue  to 
apply  their  own  national  antidumping 
and  countervailing  duty  laws  to  goods 
imported  from  the  other  country.  In  such 
cases,  binational  panels  acting  in  place 
of  national  courts  will  expeditiously 
review  final  determinations  under  these 
laws  to  decide  whether  they  are 
consistent  with  the  antidimiping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination.  "Hiese 
determinations  include  final 
determinations  of  sales  at  less  than  fair 
value  and  subsidization  by  the 
Department  of  Commerce  ("Commerce") 
and  final  determinations  by  the  U.S. 
International  Trade  Commission 
("Commission")  as  to  whether  a  United 
States  industry  has  been  materially 
injured. 

The  Agreement  provides  that  only  the 
two  governments  may  invoke  the  panel 
review  process;  however,  the 
government  of  the  United  States  will 
automatically  trigger  panel  review  in 
response  to  a  timely  request  from  any 
person  who  otherwise  could  have 
diallenged  the  determination  in  court 
Counsel  for  the  participants  will  argue 
their  position  before  the  panel  as  they 
would  before  a  court.  Each  panel  will 
consist  of  two  panelists  chosen  from  a 
United  States  roster,  two  panelists  from 
a  Canadian  roster,  and  a  fifth  United 
States  or  Canadian  panelist  chosen  by 
agreement  or  by  lot  The  Agreement  also 
requires  that  the  United  States  and 
Canada  protect  sensitive  business 
information  against  unlawful  disclosure 
in  the  panel  review  process. 

The  Agreement  also  provides  for 
review  of  a  panel  decision  by  an 
extraordinary  challenge  committee 
("committee")  when  either  the  United 
States  Government  or  the  Canadian 
Government  alleges  that  a  paneUst 
materially  violated  the  rules  of  conduct 
or  that  the  panel  seriously  departed 
from  a  fundamental  procedural  rule  or 
exceeded  its  powers,  authority  or 
jurisdiction.  The  Committee  will  connst 
of  three  members,  all  of  whom  will  be 
sitting  or  retired  United  States  or 
Canadian  judges,  with  at  least  one 
member  from  each  country. 


The  administrative  operations  of 
panel  and  extraordinary  challenge 
committee  proceedings  will  be  carried 
out  by  a  Secretariat  The  Secretariat  will 
consist  of  a  United  States  Secretary, 
located  in  Washington,  DC  and  a 
Canadian  Secretary  located  in  the 
National  Capital  Region  of  Canada.  By 
Executive  Order,  the  United  States 
Secretary  will  be  located  in  the 
Department  of  Conunerce. 

Section  405  of  the  FTA  Act  establishes 
an  interagency  group,  chaired  by  the 
United  States  Trade  Representative, 
which  will  be  responsible  for  preparing 
the  United  States  rosters  of  potential 
panelists  and  potential  committee 
members,  and  for  evaluating  whether 
die  United  States  should  seek 
extraordinary  challenge  committee 
reviews. 

Tide  rv  of  die  FTA  Act  amends  U.S. 
law  to  implement  Chapter  19  of  the 
Agreement  by  limiting  judicial  review  in 
cases  involving  Canadian  merchandise, 
establishing  procedures  whereby  private 
parties  may  appeal  for  binational  panel 
review,  providing  organizational 
structure  for  adindnistering  U.S. 
responsibilities  under  Chapter  19  and 
making  other  conforming  amendments 
!o  U.S.  law.  More  specifically,  section 
405(d)  of  the  FTA  Act  authorizes  the 
Commission  to  issue  regulations  to 
implement  Chapter  19  of  the  Agreement 

The  procedures  for  binational  panels 
are  being  implemented  through  Rules  of 
Procedure  issued  jointly  by  the  United 
States  and  Canada,  and  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  These  regulations  are  intended 
to  implement  certain  administrative 
procedures  required  by  Chapter  19  of 
the  Agreement  involving  administrative 
responsibilities  of  the  Commission  that 
continue  during  and  after  panel  review. 
Specifically,  the  regulations  address 
release  of  business  proprietary  and 
privileged  information  under 
administrative  protective  order  during  a 
panel  review,  and  sanctions  for 
violations  of  the  provisions  of  such 
protective  orders.  The  regulations 
complement,  and  should  be  used  in 
conjunction  with  the  Rules  of  Procedure. 

Hiis  interim  rule  is  exempt  from  the 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  because  it  implements  Chapter  19 
of  the  Agreement  and  thus  relates  to  a 
foreign  affairs  function  of  the  United 
States. 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  (46  FR 13193,  Feb.  17, 1981). 
because  it  does  not  meet  the  criteria 
described  in  section  1(b)  of  the  EO. 
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Moreover,  because  this  rule  concerns  a 
foreign  affairs  function  of  the  United 
States,  it  is  not  a  rule  wiUiin  the 
meaning  oT  section  1(a)  of  the  EO.  Since 
these  regulations  are  being  adopted  as 
interim  rules  they  are  not  subject  to  flie 
filing  requirement  of  section  a(c)(3)  of 
the  EO. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  diis  rule  because  it  does  not 
affect  a  large  number  of  small  entities, 
and  because  the  rule  was  not  required 
by  section  553  of  the  Administrative 
Procedure  Act  or  by  any  other  law  to  be 
promulgated  as  a  proposed  rule  before 
issuance  as  a  final  rule. 

Explanation  of  lelerim — Rnal  Roles 

Section  2G7.90.  This  section  provides 
the  scope  of  Subpart  G,  which  is  to 
implement  Article  1904  of  the 
Agreement. 

Section  207:91.  TlriB  section  provides 
definitions  of  terms  used  in  Subpart  G. 

Section  207.92.  There  are  two  types  of 
documents  that  put  the  Commission  on 
notice  that  an  antidumping  or 
countervailing  duty  final  determination 
involving  Canadian  products  may  be 
subject  to  review.  These  documents  are 
a  Notice  to  Commence  judicial  Review 
("Notice")  and  a  Request  for  Panel 
Review  ("Request").  Tlie  Tariff  Act  of 
1930  (Tariff  Act"),  n  «nended  by 
section  401  of  the  FTA  Act  provides 
that  Commerce,  in  consultation  widi  the 
Commissian.  shall  by  regulation 
prescribe  4he  form,  manner  and  style  of 
Notices  and  Requests.  19  U.S.C.  1516a 
(8)(3)(B).  (8)(A).  The  relevant  regulations 
vhU  be  contained  in  Part  356  of  Title  19 
of  the  Code  of  Federal  Regulations, 
which  Part  will  contain  Commerce's 
regulations  for  implementation  of  Article 
1904  of  the  Agreement.  Section  207.82  of 
the  Commission's  regulations  refer  to 
Commeroe's  regulatioas  for  the 
requirements  for  Notices  and  Requests. 

Section  207.03.  The  Tariff  Act  as 
amended  by  section  403  of  the  FTA  Aot 
provides  for  certain  persons  te  have 
access  to  business  proprietary 
information  contained  in  the 
Coramissioa'sadministEative  record 
before  the  panel,  hut  only  if  these 
persons  obtain  an  administrative 
protective  order  issued  by  the 
Commission.  19  U.Si:.  1677£[d}-  Section 
207.93  implements  this  provision.  The 
persons  who  are  eligible  for  access  are: 
The  panelists  and  committee  members, 
and  any  staff  whom  they  employ,  such 
as  la  w  clerks  and  secretaries;  coumel 
for  participants  in  the  panel  review,  and 
their  staff;  other  proIeBsionalsTetained 
by  or  under  the  direction -or  control  of 
that  counsel  the  Secretaries  of  the 
Canadian  and  United  States  sections  of 
the  Secretariat  andSecsetariat 


personnel  and  United  States 
government  officials,  or  their  delegates, 
who  are  members  of  the  interagency 
group  designated  lo  consider  whether 
the  United  States  should  convene  an 
extraordinary  challenge  committee.  The 
persons  who  have  access  to  proprietary 
infonnaticm  without  protective  orders 
are:  The  participant  that  submitted  the 
information;  that  participant's  counsel 
and  officials  and  employees  of  the 
Commission  who  are  directly  involved 
in  the  panel  review  or  wece  involved  in 
the  underlying  administrative 
proceeding. 

Subsection  (b)  outlines  the  procedures 
for  applying  for  a  protective  order. 
Panelists,  committee  members,  counsel 
professionals  retained  by  counsel,  the 
Secretaries  and  their  personnel  and 
interagency  group  members  must  apply 
for  a  protective  order  in  order  to  receive 
access.  Nonprofessionals  employed  by 
panelists  or  by  counsel,  such  as  law 
clerks,  paralegals,  secretaries,  and 
clericals  would  not  submit  protective 
order  applications  but  imder  paragraph 
(b)(5)  would  have  access  to  the 
proprietary  information  at  issue  under 
the  terms  of  any  protective  order  issued 
to  the  person  who  employs  them. 

Paragraph  (b)(6)  explains  that  a 
counsel,  or  a  professional  retained  by  or 
under  the  -direction  or  control  of  such 
counsel,  previously  granted  Bccess  to 
proprietary  information  pursuant  to  an 
administrative  protective  order  issned 
during  the  underlying  Conmiission 
proceedings,  provided  the  original 
protective  order  contains  additional 
terms  applicable  to  cases  before  a 
binational  panel,  shall,  upon  the  filing 
by  Ihe  i:ounsel  of  a  Complaint  or  a 
Notice  «f  Appearance,  bectmie  siA>ject 
to  addifienal  terms  applicable  ^hiring 
panel  review.  Thus,  such  persons  may 
retain  the  proprietary  information  but 
under  similar  terras  and  subject  to  the 
same  sanctions  as  (hose  who  have  t>een 
newly  issued  a  protective  order 
following  the  commencement  ef  the 
pmel  review  procem.  PaFsgraph  (b)(6J 
also  provides  for  the  service  of 
necessary  documentation  on  other 
participants  in  the  panel  review,  the 
Conrnussion  and  tlte  Secretariat. 

Subsection  (c)  requires  tiiat  upon  the 
application  for  a  pvotoctive  order  by  a 
panelist  a  committee  member,  any 
laember  of  the  Seoretariat  personnel  or 
a  designated  membOTof  "die  interagency 
group,  the  CoBmaission  shall  issue  a 
protective  order. 

Subsection  (d)  provides  for 
considenatiea  of  protective  order 
applications  by  the  Goaimisaian.  Any 
objections  to  «d  application  for  a 
protective  order  to  counsel  or 
profossionals  warkiag  iBr-ceunsel  must 


be  filed  wifii  the  ConunissioD  within  ten 
days  ^f  the  date  of  filing  of  the 
application  and  shall  state  the  reasons 
why  the  apphcation  should  not  be 
granted.  After  consideration,  the 
Conmiission  may  either  grant  or  deny 
the  application. 

Subsection  (e)  requires  that  persons 
who  are  newly  granted  protective  orders 
during  panel  review,  other  than 
members  of  the  interagency  group,  must 
serve  copies  on  the  Secretarial  and 
participantB.  ITie  Commiflsion  will  retain 
in  a  pnbhc  file  copies  of  protective 
orders  issued  to  panelists,  committee 
members,  Secretariat  and  its  staff, 
interagency  group  members  and  counsel 
whether  issued  imder  tlie  .administrative 
proceeding  or  doling  the  pane!  review 
process. 

Subsection  (f)  jR<ovides  for 
Commission  revocation  or  modification 
of  a  protective  order,  eidier  upon  motion 
or  saa  aponte. 

Section  207.M.  This  section  deals  w^ 
the  release  of  privileged  documenta 
under  protective  order.  The 
administrative  zeuud  under  jsview  may 
contain  documents  far  <whidi  the 
Commission  rtninwi  attomey-ciient 
attorney  uroii  product  or  government 
pre-decisional  privileges.  One  reason  iat 
classifying  docrnnents  as  privileged  is  to 
permit  a  free  and  frank  exchange 
betwsea  attorney  and  client,  and  -widuB 
an  ^ency.  Candor  between  the 
CommiBsitm  audits  cramsel  dmuld  be 
encouraged,  but  could  be  conatuiiiied  by 
the  risk  of  disclosure  to  a  judge  or 
panelist  who  subsequentiy  reviews  the 
ultimate  administiative  ilecisien. 
particularly  if  the  document  may  cootain 
recommendations  at  odds  with  that 
decision.  The  Court  of  International 
Trade,  in  seviewiqg  C^Mnmiasion 
determinationB  under  tide  VII  has  h^ 
that  ether  litigants  may  not  have  access 
to  privileged  portioiu  of  the  record.  Both 
Annex  1901.2  of  the  Free-Trade 
Agreement  and  the  Statement  di 
Administrative  Action  for 
implemenUtioD  of  the  FTA  Act 
specifiQaily  contentplate  that  the  Rules 
of  Prooednie  woald  stake  provision  for 
the  treatment  of  pritilecedinfotBatioa. 

Under  the  Rules  of  Procedure  for 
binational  panel  review  under  Artide 
1904  of  the  Agreement,  the  Commissioii 
would  not  indttde  privileged  docimants 
in  tke  oopy  of  the  administrative  vecord 
that  is  transmitted  to  the  Secretariat  for 
the  panel's  use.  aHhougfa  the  documents 
far  «Mhicii  privilege  is  claimed  would  be 
listed  in  the  index  of  the  record,  ff  there 
were  aaty  challeiife  le  the  privilege 
c^im.  the  panel  would  first  CKamiiK  the 
affidavits  in  support  of  tiie  claim  of 
privilege  te  detanaiae  wh«tfaer  there 


^MMMMH>*^»< 


^*****nm*^ 


was  a  question  as  to  the  validity  of  the 
claim  or  if  the  privilege  was  qqalified 
and  whether  the  challenger's  need  for 
access  outweighed  the  Commission's 
need  to  withhold  the  document  from 
scrutiny.  If  the  affidavits  were  not 
dispositive,  then  the  panelists  would 
select  from  among  themselves  two 
lawyers,  one  from  Canada  and  one  from 
the  United  States,  to  examine  in  camera 
and  under  protective  order  any 
docimient  at  issue.  Only  if  the  two 
representatives  could  not  agree  whether 
the  document  should  be  disclosed,  either 
as  not  privileged,  or  if  privileged,  under 
a  protective  order,  would  the  full  panel 
be  granted  access  under  protective  order 
to  examine  the  document  and  decide 
whether  it  should  be  disclosed  under 
protective  order  to  counsel  for 
participants  specifically  for  use  in  the 
panel  review. 

The  Rules  of  Procedure  provide  that  at 
each  stage  of  consideration  of  privileged 
documents,  those  documents  will  be 
protected  by  protective  orders.  In 
accordance  with  the  process  prescribed 
by  the  Rules  of  Procedure,  the  regulation 
at  S  207.94  provides  the  mechanics  of 
applications  for  and  issuance  of 
protective  orders  for  privileged 
information  subject  to  panel  review. 
This  regulation  provides  for  the  issuance 
of  such  protective  orders  upon 
appropriate  application.  The  filing  and 
service  requirements  are  similar  to  those 
described  in  section  207.83  regarding 
protective  orders  for  proprietary 
information. 

Sections  207.100-207.121.  The  Tariff 
Act,  as  amended  by  section  403(c)  of  the 
FTA  Act.  declares  it  unlawful  for  any 
person  to  violate,  or  to  induce  the 
violation  of,  any  provision  of  an 
administrative  protective  order  issued 
during  panel  or  committee  review.  19 
U.S.C.  1677f  (d)(3).  The  Commission  is 
authorized  to  impose  sanctions  against 
any  person  who  is  found  by  the 
Commission  to  have  violated  or  induced 
violation  of  the  terms  of  a  protective 
order  issued  by  the  Commission  for  FTA 
purposes.  These  sanctions  may  include 
a  civil  penalty  of  up  to  $100,000  for  each 
violation,  and  other  administrative 
sanctions,  including  but  not  limited  to 
debarment  from  practice  before  the 
Commission,  as  the  Commission 
determines  to  be  appropriate.  Id.  at 
(d)(4).  Before  imposing  such  sanctions, 
the  Commission  must  provide  notice  and 
an  opportunity  for  a  hearing  in 
accordance  with  section  554  of  Title  5  of 
the  U.S.  Code.  Id.  Any  person  against 
whom  sanctions  are  imposed  may 
appeal  the  Commission's  determination 
to  the  U.S.  Court  of  International  Trade. 
Id.  at  (d)(5).  The  Commission  may  file  an 


action  in  that  court  to  enforce  sanctions 
assessed  Id.  at  (d)(e). 

The  regulations  contained  in 
S9  207.100-207.121  address  the 
Commission's  procedures  for  imposing 
sanctions  against  persons  who  have 
violated,  or  induced  violation  of,  the 
provisions  of  a  protective  order  issued 
during  panel  and  committee 
proceedings.  For  the  purposes  of  the 
sanctions  regulations  the  term  "person", 
as  deHned  in  S  207.61(r)  (the  definition 
section  for  this  subpart),  means  not  only 
an  individual,  but  also  any  entity  such 
as  a  partnership,  corporation, 
association  or  organization. 

In  deciding  whether  to  initiate 
sanctions  proceedings  and  whether  to 
impose  sanctions,  the  Commission  will 
interpret  the  legislative  prohibition 
against  violation  or  inducement  of  a 
violation  in  a  manner  that  best  carries 
out  the  spirit  of  the  legislation.  Thus,  a 
disclosure  can  be  unintentional  and  still 
constitute  a  violation  for  which 
sanctions  could  be  imposed.  For 
example,  the  failure  to  delete 
proprietary  information  from  the  public 
version  of  a  brief  or  the  disclosure  of 
proprietary  information  during  a  public 
hearing  would  constitute  violations,  and 
could  subject  the  responsible  person  to 
sanctions,  even  if  the  disclosure  was 
unintentional. 

Nor  is  actual  disclosure  of  protected 
proprietary  information  necessary  to 
support  assessment  of  sanctions.  For 
example,  the  provisions  of  a  protective 
order  could  be  deemed  violated  by 
carelessness  in  handling  the  protected 
information,  as  evidenced  by  loss  of  the 
information  or  by  failure  to  follow  the 
procedures  required  by  the  protective 
order  for  safeguarding  proprietary 
information. 

Likewise,  initiation  of  a  violation  is 
not  a  necessary  element  of  inducement. 
A  person  who  has  accepted  information 
knowing  it  is  being  disclosed  in 
violation  of  a  protective  order  will  be 
regarded  as  having  induced  violation  of 
the  provisions  of  the  protective  order. 
For  example,  if  counsel  for  a  client 
breaches  a  protective  order  by  relaying 
a  competitor's  protected  proprietary 
information  to  the  client,  and  the  cUent 
accepts  the  information,  having  reason 
to  know  that  counsel's  action  is  in 
breach  of  the  protective  order,  the  client 
could  be  subject  to  sanctions  for 
inducing  violation  of  the  protective 
order  provisions. 

The  examples  contained  in  the  above 
discussion  are  intended  to  serve  as 
guidelines,  and  do  not  represent  an 
exhaustive  list  of  circumstance  under 
which  the  Commission  could  determine 
that  a  person  has  violated  or  induced 


violation  of  the  provisions  of  a 
protective  order. 

Section  207.100.  This  regulation  lists 
the  types  of  sanctions  that  can  be 
imposed  upon  a  person  who  is  found  to 
have  violated  or  induced  the  violation  of 
any  provision  of  a  protective  order.  The 
sanctions  include  those  specifically 
mentioned  in  the  FTA  Act,  i.e.,  civil 
penalties  of  up  to  $100,000  for  each 
violation  and  debarment  from  practice 
before  the  Commission,  as  well  some 
other  sanctions  that  the  Commission 
believes  constitute  other  appropriate 
administrative  sanctions.  Also  tracking 
the  statutory  language,  the  regulation 
notes  that  each  day  of  a  continuing 
violation  constitutes  a  separate 
violation  for  the  purposes  of  assessing 
civil  penalties.  Sanctions  may  be 
imposed  against  persons  other  than  the 
one  who  violated  the  protective  order, 
such  as  the  firm,  partner,  associate, 
employee,  employer,  or  client  of  that 
person. 

Section  207.101.  This  regulation  sets 
out  the  procedures  for  setting  in  motion 
an  inquiry  into  an  allegation  of 
violation.  Any  person  who  has 
information  indicating  that  there  has 
been  a  violation  shall  report  the 
information  to  the  Commission 
Secretary.  Any  such  information  should 
be  reported  immediately  upon  learning 
of  the  possible  violation.  Upon  receipt  of 
the  information,  the  Commission  may 
forward  it  to  the  Commission's  Office  of 
Unfair  Import  Investigations  ("OUII"). 
OUII  will  then  conduct  an  inquiry  to 
determine  whether  there  is  reasonable 
cause  to  believe  that  a  person  or 
persons  have  violated  or  induced  the 
violation  of  any  provisions  of  a 
protective  order. 

Section  207.102.  Upon  completion  of 
the  inquiry,  OUII  may  conclude  (1)  that 
there  is  reasonable  cause  to  believe  that 
there  has  been  an  actionable  violation 
of  the  provisions  of  a  protective  order; 
(2)  that  a  person  has  technically  violated 
or  induced  violation  of  protective  order 
provisions,  but  that  a  private  reprimand 
would  be  a  sufiicient  response  to  the 
violation;  (3)  that  there  has  been  no 
violation  or  inducement  of  violation;  or 
(4)  that  there  has  been  an  actionable 
violation,  but  that  the  responsible 
person  is  outside  the  Commission's 
jurisdiction  but  within  the  jurisdiction  of 
Canada.  If  OUII  concludes  that  there 
has  been  no  violation  or  inducement  of 
violation,  the  file  will  be  closed,  unless 
otherwise  ordered  by  the  Commission.  If 
OUII  reaches  another  of  the  possible 
conclusions,  this  regulation  requires  that 
OUII  make  a  recommendation  to  the 
Commission  based  upon  that 
conclusion.  The  Commission  may  take 


appcopriate  action  re^garding  the 
initiation  of  aaoctioiw  proceedings, 
including  rajwrting,  approviag,  or 
approving  and  amending  .any 
recommendatioa  made  £y  OUU.  If  the 
Commission  ^termincs  that  imtiation  of 
sanctions  proceedings  is  appropriate. 
Oe  nommisainn  wiU  diced  &e 
Commisaion  Secretary  to  issue  a 
"charging  letter"  as  defined  in  §  207.103. 
Issuance  of  the  charging  letter  will 
initiate  proceedii^gs  before  a 
Commission  administcative  law  judge. 

If  appropriate,  the  CoiranissioD  will 
take  the  necessary  steps  to  request  the 
authorized  agency  of  Canada  to  initiate 
pnooeedings  under  Canadian  law  on  the 
basis  of  an  alleged  violation  of  the 
protective  order.  It  will  be  appropriate 
to  take  auch  steps  if  it  is  determined  that 
(Ij  the  cbaiged  party,  while  not  subject 
to  any  of  the  sanctions  Bel  forth  under 
§  207.10a  could  be  subjected  lo 
sanctions  io^posed  by  the  authorized 
agency  of  Qwiadfl;  or  (^  on  authorized 
agency  of  Canada  would  otherwise  be 
the  more  appropriate  forum  for  the 
initiation  of  a  proceeding. 

Because  an  inquiry  into,  and  a 
pr«xieediBg  involving.  «n  «Uegad  tx>eacb 
of «  pfotecfiiw  oeder  is  a  •eaaitiv« 
subieot  tfaftt  oould  harm  *  person's 
neputatien,  the  Commission  lias 
endeavored  te  provide  <to  the  ext^at 
possible  for  <»nfidlBntiality  at  tkt 
various  stages  of  saactiaDS  prooeedi^ga. 
References  to  coi^ieBtiality  oocur  in 
several  of  these  aanctiaDS  regulationB. 
The  ConuBiaBion  isoaaoeFned  about 
&\mtiia^  4he  <iwtritn«atal  effects  'On  the 
reputatioas  <of  peraens  Ihat  oiay  arise 
from  puUicity  relating  to  aU^atians  of 
peotocMve  aider  taillationfi,  and  abaut 
the  impact  upon  the  lainatiaBal  yanel 
praoeM  «tf  aasuhstaDtiated  alkjgattioBS 
againet  peaeliatfl,  oomaattee  nmnbers  or 
tbe  Seentanat  pecsoaoeL  At  the  aaoie 
tiae.  ifaeGaiBausBiffiixecfigniaes  that 
samn  dindlarint  -mrrrrminii  th~ 
pwoaedings  airi  naderljiqg  aUegatioDS 
aad  lad*  ate  Aeoeaeaiy  Id  ifae  tatheriog 
of  evidenoe.  AnnoBiingiy,  ^leee 
regulatioae  ase  dnejgnnri  4e  cUow  the 
Ofiot  af  (tefair  ia#ort  iBvest^e^ioiM. 
charged  parliaa  and  the  adaHoistrative 
law  jadgea  lo^velap  laeans  ia 
particular  sane  Xor  accommodating 
these  nnaipMing  coaceme. 

At  the  tnqtiiiy  atage,  the  Caouauaaion 
expects  ttaart  the;aeed  ior  ooofidentiali^ 
will  be  selected,  but  wiU  be  .balanced 
agaiBSt  ifae  neod  te  ^tker  tefoimation  in 
oeder  to  eaaduotaa  adefaate  iaQuiiy. 
SubaM:tiao  <4  sf  1 2m  MO.  le&eoU  this 
concern,  by  piswidins  that  mil  aapaota  af 
the  ia^iiiy  auiUi)eli9t«QnfideBtiaL 
except  aa  jwwidod  to  gather  aelevant 
evideaoB  The£>£Boeaf  Uifair  Joyort 


investigations  in  the  ooaduot  af  its 
inquiry  preliminary  to  its 
recomaiendation  to  the  CcHimnsaion  will 
endeavor  to  keep  the  nature  'of  the 
allegations  and  iacta  ^thered 
confidential.  The  Office  shall  net 
however,  regard  this  instruction  as  so 
restrictive  as  to  timit  its  investigative 
efiorts  insofar  as  disclosures  of  such 
allegations  or  facts  may  be  necessary 
for  the  obtaining  of  information. 

Section  207.103.  A  person  against 
whom  sanctions  are  proposed  ~will  be 
notified  ia  a  charging  letter,  which  will 
include  the  allegations,  proposed 
sanctioiu,  and  procedures  for 
challenging  impoaitian  of  saactians.  In 
order  to  protect  the  charged  party's 
privacy^  the  charging  letter  will  be 
served  in  a  doable  envelope,  with  the 
inner  enveflope  marked  for  "f"*™^  by 
the  addressee  oaiy.  For  good  catoe,  dhe 
admiaistra&ve  law  judge  may  amend  the 
charging  letter  at  ^oy  time,  but  aa 
amendment  Ihat  adds  an  additional 
charged  party  must  be  approved  by  the 
Comnusskm.  Nothing  in  this  regulation 
precludes  the  Office  of  MhUb  Irapoti 
Inves^gatiens  from  seeking  a  separate 
chaii^iig  totter  to  initiate  separate 
psooee^Rgs  a^iRst  ansf^er  person 
whom  it  believes  should  be  <^arged 
with  a  vietolioB  imder  Ais  Subpart 

CoRsisteRt  wift  state  btff  ^Hscipfinary 
proceedii^,  the  person  wliose 
informafton  is  a^hsged  to  have  been 
released  is  not  a  party  te  flie 
proceedings.  The  interest  %eing 
vindicated  is  ihtrt  of  the  Connnssion  in 
ensufuiglfaat  afl  provisiotTS  of  its 
protecnve  orders  are  honored. 

Section  "207.104.  "^as  regnlaftion  sets 
forth  the  filing  time,  form  and  content 
for  a  response  to  a  chai;ging  letter.  Vtfae 
Commission  issues  a  chai;ging  letter,  it 
will  transmit  the  letter  cmdldeirtiaMy  to 
the  charged  party  and  provide  for  notice 
of  the  procee<fing8  to  become  pobSic 
pending  the  dharged  paitya  submission 
of  a  response  to  flie  diai^giiQ  letter.  If 
the  dhaifed  pai^y  desires  ftitA 
confidentiality  reStridfions  be  placed  an 
the  proceedings,  the  chai^ged  party  tooA 
80  state  in  the  response  to  (he  chai;^Bg 
letter. 

Section  .2Q7JIOS.  This  regiilafion 
addresses  the  Camaiiaaion's 
confidentiality  ■coBcems  withxespect  to 
the  actual  saaotinns  proceedings.  The 
provisions  of  4he  angulation  are  twxifold. 
First,  with  reiipect  to  prctprietary  and 
certain  privUogeii  inZocmation  Sxat  is 
nacassa^  for  flie  defense  nf  the 
aQmatiaos,  counsel  ior  the  c^atged 
party  maybe  granted  access  to  this 
infooaakion  under  adaiinistrative 
protective  ardor.  Ike  only  priial^ed 
inf omurtiaa  .that  «an  he  oeleaaed  under 


this  aectien  is  privileged  iniormation  the 
disclosure  of  which  is  the  subject  of  the 
sanctions  proceedings.  Second,  upon  the 
.  request  (in  the  response  to  the  charging 
letter]  of  any  changed  party,  the 
proceedings  wiD  be  kept  confidential  to 
the  extent  practical  and  permitted  by 
law.  U  a  iiequest  Ior  confidentiality 
appears  in  the  response,  the 
administrative  law  judge  shall  enter  an 
order  to  maintain  the  confidentiality  al 
information  jielaling  to  allegations  of 
violation  xil  a  protective  order  to  the 
extent  practicable  consistent  with  the 
needs  af  the  parties  in  conducting  the 
proceedings.  The  regulations  leave  the 
form  oT  such  an  order  to  the  sound 
discretion  of  the  administrative  law 
judges,  who  may  for  example  take  into 
account  wdiefher  certain  facts  are 
particularly  sensitive  to  tbe  charged 
party  and  who  shafl  assure  that 
confidentiality  orders  do  not 
unneces.sarily  in\pede  efforts  to  conduct 
discovery  or  to  ga&er  relevant 
information. 

Section  207.106.  Interim  measures  may 
be  imposed  by  the  Comnnssion  if 
necessary.  For  exan^ile,  a  person  whom 
the  Commissian  has  reasan  to  believe  Is 
continuing  to  unlawfully  disclose 
protected  proprietary  information  may 
stiH  have  access  to  proprietary 
information  pursuant  to  ao  outstandiqg 
protective  cnder.  In  order  to  curtail 
possible  further  unlawful  dis<^sure  1;^ 
that  person,  the  Commission  may 
determine  that  it  is  necessary  to  revoke 
the  outstanding  peotective  order  without 
waitii^  for  (he  completion  of  the 
sanctions  proceedings,  by  whidi  time 
irreparable  damage  may  have  been 
caused  by  continued  (fisclosure  of 
proprietary  infonnatiaa. 

As  another  example,  in  some 
circamstancea.  it  may  be  apprapriate  not 
to  make  eSorts  to  maintain  the 
contktenfiality  of  aflegafinns  and  facts 
concerning  alleged  pratecfive  order 
violations  or  to  allow  some  cUsdasures 
of  SBch  animations  (hat  would  xiflierwise 
not  bepemitted.  For  instBiu>e.  ia  some 
cases  it  aayWpoasihJe  ikat  Hie  inQuiiy 
or  diaaovaiy  lias  JMl  is^uired  OUB  to 
contoct  the  company  wbase  proprietary 
information  allegedly  has  been 
disclosed  unlanAiOy,  or  that  OUnhas 
not  had  to  notify  the  company  of  details 
about  the  allegations.  Nevertheless,  (he 
alleged  disclosure  May  be  such  (hat  It 
could  lead  to  auch  aetieus  coasequeaces 
that  juevenfianormifigation  ofhann  to 

beeaputatjukjBay  outweigh  (he 
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is  among  the  interim  measures  that  the 
administrative  law  judge  may 
recommend  to  the  Commission. 

Notice  and  an  opportunity  to  respond 
will  be  provided  to  a  party  against 
whom  interim  measures  are  proposed. 
The  administrative  law  Judge  will  issue 
a  recommended  determination  (RD]  as 
expeditiously  as  possible,  generally 
widiin  twenty  days  of  the  filing  of  the 
motion.  The  Commission  will  review  the 
RD  and  issue  its  determination  on 
interim  measures  usually  within  twenty 
days  from  issuance  of  the  RD.  Interim 
measures  may  be  revoked  at  any  time. 
Section  207.107.  This  regulation  sets 
forth  the  requirements  for  motions  and 
responses  to  motions. 

Section  207.108.  This  regulation 
provides  for  a  preliminary  conference  to 
consider  such  matters  as  a  discovery 
schedule  and  the  confidentiality  of  the 
proceedings. 

Section  207.109.  This  regulation 
provides  for  discovery  under  such  terms 
as  the  administrative  law  judge  may 
order.  Voluntary  discovery  is 
encouraged. 

A  party  desiring  to  depose  or  obtain 
nonprivUeged  documents  from  a 
Commission  employee  can  file  a  motion 
requesting  the  administrative  law  judge 
to  recommend  that  the  Commission 
direct  that  employee  to  testify  or 
produce  the  requested  materials.  A 
party  desiring  to  depose  or  obtain 
nonprivileged  information  from  an 
employee  of  another  U.S.  agency  or  of  a 
Canadian  agency,  can  file  a  motion 
requesting  the  administrative  law  judge 
to  recommend  that  the  Commission  seek 
the  testimony  or  production  of  requested 
material  from  that  person. 

Section  207.110.  This  regulation 
provides  for  issuance  of  a  subpoena  by 
the  administrative  law  judge,  upon  the 
application  of  a  party.  Subpoenas  issued 
under  this  subpart  will  be  enforced  by 
the  Commission.  The  authority  to  issue 
and  enforce  subpoenas  for  these 
proceedings  is  provided  by  paragraphs 
7(A)  and  7(B)  of  section  777(d)  of  the 
Tariff  Act  (19  U.S.C.  1677f(7)(a)),  as 
amended  by  section  403(d)  of  the  FTA 
Act  If  a  party  files  a  motion  for 
enforcement  of  a  subpoena,  the 
regulation  provides  for  the 
acSninistrative  law  judge  to  recommend 
to  the  Commission  in  favor  of  or  against 
enforcement,  and  in  the 
recommendation  to  address  each  of  the 
criteria  necessary  for  enforcement  of  an 
administrative  subpoena.  Criteria  that 
the  Commission  must  meet  in  order  to 
enforce  a  subpoena  have  been  set  out  in 
United  States  International  Trade 
Commission  v.E.»J.  Gallo  Winery.  637 
F.Supp.  1262  (D.D.C.  1985). 


Section  207.111.  This  regulation 
provides  for  a  pre-hearing  conference. 

Section  207.112.  Under  this  regulation, 
an  opportunity  for  a  hearing  must  be 
provided  for  all  sanctions  proceedings. 
Consistent  with  the  legislative  mandate 
of  the  Tariff  Act  as  amended  by  the  FTA 
Act  (19  U.S.C.  1677f(4)).  the 
administrative  law  judge  is  directed  to 
conduct  a  hearing  that  complies  with 
section  554  of  the  Administrative 
Protective  Act 

Section  207.113.  This  regulation 
defines  the  administrative  record  for 
sanctions  proceedings. 

Section  207.114.  Within  the  time  frame 
established  by  this  regulation,  the 
administrative  law  judge  will  issue  an 
initial  determination,  which  contains  his 
findings  and  conclusions  necessary  to 
the  factual  and  legal  issues  presented.  In 
the  usual  case,  the  initial  determination 
will  be  issued  within  ninety  days  of 
issuance  of  the  charging  letter.  If  the 
judge  determines  that  the  case  is 
complicated,  he  may  issue  his  initial 
determination  within  120  days  of  the 
charging  letter. 

The  Commission  anticipates  that  the 
deadlines  set  out  in  this  regulation  can 
be  met  in  most  sanctions  proceedings.  If 
necessary,  however,  the  administrative 
law  judge  may  request  the  Commission 
to  extend  the  time  for  issuance  of  an 
initial  determination  when  discovery 
has  been  delayed  as  a  result  of  the 
Commission's  efforts  to  compel  an 
employee  or  official  of  another  United 
States  agency,  or  of  a  Canadian  agency, 
to  respond  to  a  deposition,  or  as  a  result 
of  the  Commission's  efforts  to  enforce  a 
subpoena,  or  when  more  time  is  needed 
to  assure  a  complete  record  or  to  avoid 
manifest  injustice. 

Section  207.115.  A  party  may  request 
the  Commission  to  review  the 
administrative  law  judge's  initial 
determination  by  filing  a  petition  for 
review  within  fourteen  days  after  the 
date  the  initial  determination  is  served 
upon  the  charged  party.  This  regulation 
sets  out  the  requirements  for  such 
petition  and  any  response.  The 
Commission  will  rule  on  the  petition 
within  forty-five  days  of  the  date  the 
initial  determination  is  served. 

Section  207.116.  Absent  a  petition  for 
review,  the  Commission  may  decide  sua 
sponte  to  review  an  initial 
determination.  This  regulation  provides 
for  such  review  if  one  less  than  a 
majority  of  the  participating 
Commissioners  votes  for  ordering 
review  sua  sponte  within  forty-five  days 
of  the  date  the  initial  determination  is 
served. 

Section  207.117.  Only  the  issues  f6r 
which  review  is  ordered  will  be 
considered  by  the  Commission.  The 


Commission  may  take  any  appropriate 
action  in  reviewing  the  initial 
determination,  including  remand. 
Section  207.118.  In  panel  review 
proceedings  in  which  a  final 
antidumping  or  countervailing  duty 
determination  issued  by  the  Commission 
is  being  challenged,  the  Commission  will 
be  represented  by  the  Commission's 
General  Counsel.  In  the  usual  case, 
three  attorneys  from  the  General 
Counsel's  Office  will  participate  in  the 
representation  of  the  Commission  before 
the  panel— the  General  Counsel;  the 
Assistant  General  Counsel  for  Litigation; 
and  a  staff  attorney.  In  some  instances, 
a  sanctions  proceeding  will  be  initiated 
while  the  panel  review  for  which  the 
protection  order  was  issued  is  still 
pending.  If  a  participant,  counsel  for  a 
participant  or  a  panelist  involved  in  on 
ongoing  panel  review  is  charged  with 
breaching  a  protective  order  issued 
during  that  panel  review,  the  outcome  of 
the  sanctions  proceeding,  as  well  as  the 
issuance  of  interim  measures  (such  as 
revocation  of  the  protective  order) 
during  the  sanctions  proceeding,  could 
affect  the  ongoing  panel  review.  In  order 
to  avoid  the  appearance  of  impropriety 
In  such  instcuices,  the  General  Counsel 
and  any  other  attorneys  in  the  General 
Counsel's  office  who  are  participating  in 
the  panel  review  will  not  play  a  role  in 
advising  the  Commission  in  matters 
regarding  the  relevant  sanctions 
proceedings.  Nor  will  the  Assistant 
Counsel  for  title  VII  cases  or  any  other 
attorney  who  participated  in  the 
underlying  administrative  proceedings 
advise  the  Commission  in  sanctions 
proceedings  involving  breach  of  a 
protective  order  involving  ongoing  panel 
review  of  the  Commission's 
determination  in  those  proceedings.  In 
such  instances,  the  Assistant  Counsel 
for  Section  337  investigations,  who  will 
have  played  no  role  in  the  panel  review 
or  underlying  investigation,  will  serve  as 
Acting  General  Counsel  for  the  purpose 
of  advising  the  Commission  in  regard  to 
the  sanctions  proceedings,  and  will 
work  with  General  Counsel  staff 
attorneys  who  have  not  so  participated. 

Section  207.119.  This  regulation 
provides  for  the  filing  of  a  petition  for 
reconsideration  of  a  Commission 
determination.  Any  such  petition  must 
be  filed  within  fourteen  days  after 
service  of  the  determination.  No 
responses  will  be  accepted  unless 
requested  by  the  Commission,  but  the 
Commission  will  not  grant  a  petition  for 
reconsideration  without  first  providing 
an  opportimity  for  response. 

Section  207.120.  If  the  Commission's 
final  determination,  after  the  period  for 
reconsideration  has  run,  is  that  public 


sanctions  are  to  be  imposed,  the 
Commission  will  publish  such 
determination  in  the  Federal  Register. 
The  Commission  will  also  notify 
whichever  departments  and  agencies  of 
the  Canadian  and  United  States 
governments  are  likely  to  have  an 
interest  in  the  matter,  for  example,  the 
U.S.  Commerce  Department  and  the  U.S. 
Trade  Representative. 

Section  207.121.  This  regulation 
provides  that  no  interlocutory  appeals 
will  be  entertained.  Any  material 
objections  to  the  administrative  law 
judge's  rulings  on  motions  may  be  raised 
in  a  petition  for  review  of  the  initial 
determination.  This  regulation  conforms 
to  the  Commission's  intent  that 
sanctions  proceedings  be  concluded  as 
expeditiously  as  possible. 

List  of  Subjects  in  19  CFR  Part  207 

Administrative  practice  and 
procedure.  Antidumping,  Canada, 
Countervailing  duty.  Imports,  Trade 
agreements. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  Part  207,  Subpart  G  is 
added  to  read  as  follows: 

8ut>|Mrt  G— Implementing  Ragulatlona  for 
the  UnHed  Statee-Cwiada  Free-Trade 
Agreement 

Sec. 

207.90  Scope. 

207.91  Deflnitions. 

207.92  Procedures  for  commencing  review  of 
final  determinations. 

207.93  Protection  of  proprietary  information 
during  panel  and  committee  proceedings. 

207.94  Protection  of  privileged  information 
during  panel  and  committee  proceedings. 

Procedures  for  Imposing  Sanctioiu  for 
Violatioii  of  Provisions  of  a  Protective  Order 
Issued  During  Panel  and  Committee 
Proceedings 

207.100  Sanctions. 

207.101  Reporting  of  violation  and 
commencement  of  investigation. 

207.102  Initiation  of  proceedings. 

207.103  Charging  letter. 

207.104  Response  to  charging  letter. 

207.105  Confidentiality. 

207.106  Interim  measures. 

207.107  Motions. 

207.108  Preliminary  conference. 

207.109  Discovery. 

207.110  Subpoenas. 

207.111  Prehearing  conference. 

207.112  Hearings. 

207.113  The  record. 

207.114  Initial  determination. 

207.115  Petition  for  review. 

207.116  Commission  review  on  its  own 
motion. 

207.117  Review  by  Commission. 

207.118  Role  of  the  General  Counsel  in 
advising  the  Commission. 

207.119  Reconsideration. 

207.120  Public  notice  of  sanctions. 

207.121  Interlocutory  appeals. 


Subpart  O— Implementing  Regulations 
for  the  United  States^anada  Fraa- 
Trade  Agreament 

Authority:  Sec.  777(d)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1677f(d);  sees.  403, 405(d)  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988  (102 
Stat.  1851.  Pub.  L  No.  106-449.  Sept.  28. 1968). 

9207.90    Scope. 

This  subpart  sets  forth  the  procedures 
and  regulations  for  implementation  of 
Article  1904  of  the  United  States-Canada 
Free  Trade  Agreement  under  the  Tariff 
Act  of  1930,  as  amended  by  Title  FV  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  1515a  and  1877f(d)).  These 
regulations  are  authorized  by  section 
405(d)  of  the  United  States-Canada  Free- 
Trade  Implementation  Act  of  1986. 

(207.91    DeflnltloiM. 
As  used  in  this  Subpart — 
(s)  "Administrative  Law  Judge" 
means  the  United  States  International 
Trade  Commission  employee  appointed 
under  section  3105  of  Title  5  of  the 
United  States  Code  to  preside  over  the 
taking  of  evidence  under  this  part; 

(b)  "Agreement"  means  the  Free 
Trade  Agreement  between  Canada  and 
the  United  States  of  America  entered 
into  between  the  Government  of  Canada 
and  the  Government  of  the  United 
States  of  America  and  signed  on 
January  2, 1988. 

(c)  "Article  1904  Rules"  means  the 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  adopted  by 
the  United  States  of  America  and 
Canada  pursuant  to  the  Agreement 

(d)  "Canadian  Secretary"  means  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  his  behalf; 

(e)  "Charged  party",  for  the  purposes 
of  SS  207.100  through  207.121,  means  a 
person  who  is  charged  by  the  United 
States  International  Trade  Commission 
with  violating  or  inducing  violation  of  a 
provision  of  a  protective  order 

(f)  "Commission"  means  the  United 
States  International  Trade  Commission; 

(g)  "Commission  Secretary"  means 
the  Secretary  to  the  Commission; 

(h)  "Complaint"  means  the  complaint 
referred  to  in  the  Article  1904  Rules: 

(i)  "Date  of  Service"  means,  for  the 
purposes  of  S§  207.100  through  207.121 
only,  the  day  a  document  is  deposited  in 
the  mail  or  delivered  in  person; 

(j)  "Days"  means  calendar  days, 
except  that  a  deadline  which  falls  on  a 
weekend  or  United  States  federal 
holiday  shall  be  extended  to  the  next 
working  day; 

(k)  "Extraordinary  challenge 
committee"  means  the  committee 


established  pursuant  to  Annex  1904.13 
of  the  Agreement  and  section  407  of  the 
FTA  Act  to  review  decisions  of  a  panel 
or  conduct  of  a  panelist; 

(1)  "Final  determination",  for  the 
purposes  of  9  207.82,  shall  have  tl^e 
meaning  assigned  to  the  term  "final 
determination"  by  Article  1911  of  the 
Agreement 

(m)  "FTA  Act"  means  the  United 
States-Canada  Free-Trade 
Implementation  Act  of  1968,  Pub.  L.  No. 
100-449  (Sept  28, 1986); 

(n)  "Investigative  attorney"  means  the 
attomey(8)  designated  by  the  Office  of 
Unfair  Import  Investigations  to  engage 
in  inquiries  and  investigatory  activities 
with  respect  to  investigations  and 
proceedings  under  9  S  207.100  through 
207.121  of  Title  19  of  the  Code  of  Federal 
Regulations; 

(0)  "Notice  of  Appearance"  means  the 
notice  of  appearance  provided  for  by  the 
Article  1904  Rules; 

(p)  "Panel  review"  means  review  of  a 
final  determination  pursuant  to  chapter 
19  of  the  Agreement,  including  review 
by  an  extraordinary  challenge 
committee; 

(q)  "Parties",  for  the  purposes  of 
9  207.100,  means  the  investigative 
attorney  and  the  persons  charged  in  an 
action  under  9  207.100  of  this  subpart; 

(r)  "Person"  means,  for  the  purposes 
of  9  207.100,  an  individual,  partnership, 
corporation,  association,  organization, 
or  other  entity; 

(s)  "Privileged  information"  means  all 
information  as  to  which  the  Commission 
has  reserved  a  claim  of  privilege  in 
accordance  with  Article  1904.14  of  the 
Agreement  and  the  Article  1904  Rules; 

(1)  "Proprietary  information"  means 
all  information  designated  or  treated  by 
the  United  States  International  Trade 
Commission  as  confidential  or  business 
proprietary  under  19  U.S.C.  1677f  and  19 
CFR  201.6. 

(u)  "Protective  Order"  means  an 
administrative  protective  order  issued 
by  the  Commission; 

(v)  "Secretariat"  means  the 
Secretariat  established  pursuant  to 
article  1909  of  the  Agreement  and 
includes  the  Secretariat  sections  located 
in  both  Canada  and  the  United  States. 

(w)  "United  States  Secretary"  means 
the  Secretary  of  the  United  States 
section  of  the  Secretariat  and  includes 
any  person  authorized  to  act  on  his 
behalf; 

(x)  Except  as  otherwise  provided  in 
this  subpart  the  definitions  set  forth  in 
the  Article  1904  Rules  are  applicable  to 
this  subpart  and  to  any  protective  orders 
issued  pursuant  to  this  subpart 
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(a)  Notice  of  Intent  to  Commence 
Judicial  Review.  A  Notice  of  Intent  to 
Commence  Judicial  Review  a     il  contain 
such  information,  and  be  in  such  form, 
manner,  and  style,  including  serviee 
tequirements,  as  prescribed  by  the 
Department  of  Commerce  in  its 
regulations  at  19  CFR  Part  356. 

(b)  Request  for  Panel  Review.  A 
Request  for  Panel  Review  shall  contain 
audi  information,  and  be  in  such  form, 
manner,  and  style,  including  service 
requirements,  as  prescribed  by  the 
Department  of  Commerce  in  its 
regulations  at  19  CFR  Part  356. 

{  WIM   PioMotloii  ol  propriotwy 
MofiMlton  durlnf  paiMl  and  oommttlM 


(a)  Persons  Authorized  to  Receive 
Proprietary  Information.  The  following 
persons  may  be  authorized  by  the 
Commission  to  receive  access  to 
proprietary  information  if  they  comply 
with  these  regulations  and  such  other 
conditions  imposed  upon  them  by  the 
Commission: 

(1)  The  members  of  a  binational  panel 
or  an  extraordinary  challenge 
committee,  and  their  assistants: 

(2)  Counsel  for  participants  to  panel 
reviews,  provided  that  the  counsel  do 
not  participate  in  competitive  decision- 
making activity  for  the  participant 
represented  or  for  any  entity  ^at  would 
gain  a  competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought; 

(3)  Professionals  retained  by  or  imder 
the  direction  or  control  of  counsel  for 
the  participant; 

(4)  Other  persons  who  are  employed 
as  support  staff  by  and  under  the 
direction  or  control  of  a  representative, 
panelist,  or  committee  member  who 
have  been  issued  a  protective  order, 
such  as  paralegals,  law  clerks,  and 
sercretaries,  if  such  other  persons 

(i)  Are  not  involved  in  the  competitive 
decision-making,  or  the  support 
functions  for  the  competitive  decision- 
making, of  a  participant  to  the 
proceeding  or  of  any  entity  that  would 
gain  a  competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought,  and 

(U)  Have  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  of  the  counsel,  panelist, 
or  committee  member 

(5)  The  Secretaries  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat  and  persons  retained  or 
employed  by  the  Secretaries,  liKluding 
court  reporters  hired  by  the  Secretariat 
to  transcribe  panel  reviews; 


(6)  Such  persons  who  the  United 
States  Trade  Representative  informs  the 
Commission  require  access  to 
proprietary  information  solely  for  the 
purpose  of  evaluating  whether  the 
United  States  should  seek  an 
extraordinary  challenge  committee 
review  of  a  panel  decision. 

(b)  Procedures  for  Obtaining  Access 
to  Proprietary  Information — (1)  Persons 
Who  Must  File  An  Application  for 
Release  Under  Protective  Order.  In 
order  to  be  permitted  access  to 
proprietary  information  in  the 
administrative  record  of  a  determination 
under  review  by  a  panel,  all  persons 
described  in  paragraphs  (a)  (1),  (2),  (3], 
(5)  or  (6),  unless  described  in  (b)(e),  of 
this  section  shall  file  an  application  for 
release  under  a  protective  order. 

(2)  Contents  of  Applications  for 
Release  Under  Protective  Order.  (i)The 
Secretary  of  the  Commission  shall  adopt 
from  time  to  time  forms  for  submitting 
requests  for  release  pursuant  to  a 
protective  order  that  incorporate  the 
terms  of  this  rule. 

(ii)  Such  forms  shall  require  the 
applicant  for  release  of  proprietary 
information  under  protective  order  to 
submit  a  personal  sworn  statement  that, 
in  addition  to  such  other  conditions  as 
the  Secretary  of  the  Commission  may 
require,  that  the  applicant  will: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to 
him,  to  any  person  other  than 

[1]  Personnel  of  the  Commission 
involved  in  the  particular  panel  review 
in  which  the  proprietary  information  is 
part  oi  the  administrative  record, 

{2)  The  person  from  whom  the 
information  was  obtained. 

[3)  A  person  who  has  been  issued  a 
protective  order  covering  the  same 
proprietary  information  in  the  panel 
review,  and 

[4]  A  person  retained  or  employed  by 
and  under  the  direction  or  control  of  a 
counsel,  panelist  or  committee  member 
who  has  been  issued  a  protective  order, 
such  as  a  paralegal,  law  clerk,  or 
secretary,  if  such  person  [A)  is  not 
involved  in  the  competitive  decision- 
making, or  the  support  functions  for  the 
competitive  decision-making,  of  a 
participant  to  the  proceeding  or  of  any 
entity  that  would  gain  a  competitive 
advantage  through  knowledge  of  the 
proprietary  information  sought,  and  (B) 
has  agreed  to  be  bound  by  the  terms  set 
forth  in  the  application  for  protective 
order  of  the  counsel  panelist,  or 
committee  member. 

(B)  Not  use  any  of  the  proprietary 
information  released  under  this 
protective  order  for  purposes  other  than 


the  particular  proceedings  under  Article 
1904  of  the  Agreement; 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Commission,  return 
to  the  Commission  or  certify  to  the 
Commission  the  destruction  of  (1)  all 
documents  released  under  the  protective 
order,  and  [2]  all  other  documents,  such 
as  notes  or  charts,  based  on  or 
containing  any  proprietary  information 
released  under  the  protective  order  and 

(D)  Acknowledge  that  the  person 
becomes  subject  to  the  provisions  of  19 
U.S.C  ie77f(d)(4)  and  19  CFR  207.100  as 
well  as  section  77.26  of  Canada's 
Special  Import  Measures  Act.  with 
respect  to  the  imposition  of  sanctions  for 
violation  of  the  protective  order. 

(3)  Timing  of  Applications.  The  United 
States  and  Canadian  Secretaries  and 
any  person  retained  or  employed  by 
them  may  file  an  application  at  any 
time.  Any  panehst  committee  member, 
assistant  counsel,  or  professional 
retained  by  or  under  the  direction  or 
control  of  counsel,  may  file  an 
application  for  disclosure  under 
protective  order  after  a  Notice  of 
Request  for  Panel  Review  has  been  filed 
with  the  Secretariat.  A  person  who  the 
United  States  Trade  Representative 
notifies  the  Commission  requires  access 
to  the  proprietary  information  may  file 
an  application  when  United  States 
Representative  so  notifies  the 
Commission. 

(4)  Service  of  Applications,  (i)  If  a 
panelist  committee  member,  counsel  for 
a  participant  or  a  professional  retained 
by  or  under  the  direction  or  control  of 
counsel  files  an  application  for  a 
protective  order  before  the  date  on 
which  notices  of  appearance  must  he 
filed  in  the  panel  review,  such  person 
shall  concurrently  serve  one  (1)  copy  of 
such  application  upon  each  person  listed 
on  the  service  Ust  maintained  by  the 
Commission  during  the  administrative 
proceeding.  If  the  application  is  filed 
after  the  deadline  for  notice  of 
appearance,  such  person  shall  serve  the 
application  upon  each  person  who  files 
a  complaint  or  notice  of  appearance  in 
the  panel  review. 

(ii)  Upon  receipt  of  an  application 
filed  by  counsel  or  a  professional 
retained  by  or  under  the  direction  and 
control  of  counsel,  the  Commission 
Secretary  shall  serve  a  copy  of  such 
application  upon  the  person  who 
submitted  the  proprietary  information  to 
the  Commission. 

(iii)  Upon  receipt  of  an  application 
filed  by  Secretaries  of  the  United  States 
or  Canadian  sections  of  the  Secretariat 
any  person  retained  employed  by  the 
Secretaries,  including  court  reporters 


hired  by  the  Secretariat  to  transcribe 
panel  reviews,  the  Commission  shall 
cause  a  copy  of  the  application  to  be 
placed  immediately  in  the  pubUc  file  of 
the  Commission. 

(iv)  Method  of  Service.  Service  of  an 
application  may  be  effected  by  (1) 
personal  service,  or  [2]  sending  a  copy 
of  the  document  by  facsimile.  Express 
Mail,  or  expedited  courier  service. 

(5)  Release  to  Employees  of  Panelists, 
Committee  Members  and  Counsel.  A 
person  employed  by  and  under  the 
direction  or  control  of  a  panelist 
committee  member,  or  counsel  such  as 
a  paralegal,  law  clerk,  or  secretary,  may 
be  provided  with  access  to  proprietary 
information  disclosed  under  protective 
order  to  the  panehst  committee 
member,  or  counsel  who  retains  or 
employs  such  person,  if  such  person  has 
agreed  to  the  terms  of  the  protective 
order  issued  to  the  panelist  committee 
member,  or  counsel,  by  signing  and 
dating  a  completed  copy  of  the 
application  of  the  paneUst  committee 
member  or  counsel  for  protective  order 
where  Indicated  in  that  application. 
That  p^on  shall  file  a  copy  of  that 
signed  and  dated  application  with  the 
Commission  Secretary. 

(6)  Persons  who  retain  access  to 
proprietary  information  under  a 
protective  order  issued  during  the 
administrative  proceeding,  (i)  If  counsel 
or  a  professional  (but  only  if  that 
professional  is  retained  by  or  tmder  the 
direction  or  control  of  counsel)  has  been 
granted  access  in  an  administrative 
proceeding  to  proprietary  information 
under  a  protective  order  that  contains  a 
provision  governing  continued  access  to 
that  information  daring  panel  review, 
and  that  counsel  files  a  complaint  or  a 
notice  of  appearance  in  a  binational 
panel  review  of  that  administrative 
proceeding  without  having  first  certified 
to  having  relinquished  or  destroyed  all 
doctmients  containing  the  proprietary 
information,  the  provisions  of  the 
administrative  protective  order  relating 
to  continued  access  during  panel  review 
shall  become  immediately  effective 
upon  the  filing  of  the  complaint  or  notice 
of  appearance.  Such  additional 
provisions  shall  assure  that  the 
protective  order  effective  during  panel 
review  encompasses  the  conditions  set 
forth  in  paragraph  (b)(2](ii)  of  this 
section. 

(ii)  Any  person  described  in 
paragraph  (b)(2)(i]  of  this  section  who, 
upon  the  filing  of  the  complaint  or  notice 
of  appearance,  discovers  that  the 
representations  made  by  him  in  the 
application  for  a  protective  order  have 
changed  or  are  no  longer  complete  and 
correct  shall  update  the  original 


application  under  which  the  protective 
order  was  granted. 

(iii)  Any  person  described  in 
paragraph  (b](2)(i)  of  this  section,  upon 
the  filing  of  the  complaint  or  notice  of 
appearance,  shall 

(A)  Serve  a  copy  of  the  original 
application  and  any  urates  to  that 
application  on  each  person  on  the 
service  list  maintained  by  the 
Commission  during  the  administrative 
proceeding; 

(B)  File  four  (4)  copies  of  the  original 
application,  any  updates  to  that 
application,  and  the  protective  order 
with  the  United  States  Secretary;  and 

(C)  Serve  two  copies  of  the  protective 
order,  together  with  a  copy  of  the 
complaint  or  notice  of  appearance,  upon 
the  Commission. 

[1]  The  Commission  Secretary  shall 
place  one  copy  of  each  of  these 
documents  in  the  Conmiission's  pubUc 
inspection  file. 

[2)  The  Commission  Secretary  shall 
serve  one  copy  of  each  of  these 
documents  upon  each  person  who 
submitted  the  proprietary  information  to 
the  Commission. 

(c)  Issuance  of  protective  order  upon 
application  by  panelist,  committee 
member,  Secretariat  personnel,  or 
designated  U.S.  Government  employee. 
(1)  The  Commission  shall  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  a  panelist 
committee  member.  Secretary,  other 
person  employed  or  retained  by  the 
Secretariat  or  designated  U.S. 
Government  employee,  who  has  filed  an 
application  for  protective  order  under 
this  subpart 

(2)  A  panelist  or  committee  member 
shall  be  issued  two  (2)  copies  of  any 
protective  order  authorizing  access  to 
proprietary  information.  The  applicant 
shall  sign  both  copies  of  the  order  and 
return  one  to  the  Commission.  He  shall 
assure  that  copies  of  the  signed 
protective  order  are  filed  with  the 
Secretariat  as  required  by  the  Article 
1904  Rules. 

(d)  Issuance  of  protective  order  to 
applicant  other  than  a  panelist, 
committee  member.  Secretariat 
personnel,  or  designated  U.S. 
Government  employee. — (1)  Opportunity 
to  object  The  Commission  shall  not  rule 
on  an  application  until  ten  (10)  days 
after  the  request  is  filed  unless  there  is  a 
compelling  need  to  rule  more 
expeditiously.  Unless  the  Commission 
has  indicated  otherwise,  any  person 
may  file  an  objection  to  the  application 
within  seven  (7)  days  of  the 
application's  filing  date.  Any  such 
objection  shall  state  the  specific  reasons 
why  the  application  should  not  be 


granted.  One  (1)  copy  of  the  objection 
shall  be  served  on  the  applicant  and  on 
all  persons  who  were  served  with  the 
application.  Service  shall  be  by 
facsimile,  Express  Mail  or  by  any 
expedited  courier  service.  Any  reply  to 
an  objection  will  be  considered  if  it  is 
filed  before  the  Commission  renders  a 
decision. 

(2)  Approval  of  the  Application.— It 
appropriate,  the  Commission  shall  issue 
a  protective  order  permitting  the  release 
of  proprietary  information  to  an 
applicant.  At  the  same  time  the 
protective  order  is  issued,  the 
Commission  Secretary  shall  serve  a 
copy  of  the  protective  order  upon  each 
person  who  submitted  the  proprietary 
information  to  the  Commission. 

(3)  Denial  of  the  Application.— U  the 
Commission  denies  an  application,  it 
shall  issue  a  letter  notifjdng  the 
applicant  of  its  decision  and  the  reasons 
therefor. 

(3)  Filing  of  a  protective  order.— {1) 
Except  as  required  by  paragraph 
(b)(e)(iii)  of  this  section,  any  appUcant 
except  a  person  described  in  paragraph 
(a)(6)  of  this  section,  who  has  been 
issued  a  protective  order  for  release  of 
proprietary  information  shall 
immediately  cause  a  copy  of  that  order 
to  be  placed  in  the  pubUc  inspection 
files  of  the  Secretariat  as  required  by 
the  Article  1904  Rules. 

(2)  The  Commission  Secretary  shall 
retain,  in  a  public  inspection  file,  copies 
of  applications  granted  and  protective 
orders  issued  under  this  section,  and  of 
any  documents  filed  in  accordance  with 
paragraph  (b)(6)(iii)(C)  of  this  section. 

(f)  Modification  or  Revocation  of 
Protective  Orders. — (1)  If  any  person 
believes  that  changed  conditions  of  fact 
or  law,  or  the  public  interest  may 
require  that  a  protective  order  effective 
under  this  section  be  modified  or 
revoked,  in  whole  or  in  part,  such  person 
may  file  with  the  Commission  a  request 
for  such  relief.  The  Commission  may 
consider  such  action  sua  sponte.  The 
request  shall  state  the  changes  desired 
and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  materials  and  argument  in 
support  thereof.  Unless  the  request  is 
self-initiated,  the  person  filing  the 
request  shall  serve  a  copy  of  the  request 
upon  the  person  to  whom  the  protective 
order  was  issued. 

(2)  Upon  receiving  a  request  the 
Commission  shall  either  provisionally 
accept  the  request  or  reject  the  request. 
Hie  Commission  shall  treat  a  self- 
initiated  action  as  a  provisionally 
accepted  request  Unless  the  notice  of 
provisional  acceptance  states  otherwise, 
any  person  may  file  a  response  to  the   ■ 
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request  within  twenty  (20)  days  after  the 
request  is  filed  After  consideration  of 
the  request  and  any  responses  thereto, 
the  Commission  shall  take  such  action 
as  it  deems  appropriate. 

(3]  If  a  request  filed  under  this 
paragraph  alleges  that  a  person  is 
violating  the  terms  of  a  protective  order, 
the  Commission  may,  in  addition  to,  or 
in  lieu  of,  provisional  acceptance  or 
rejection  under  the  subpeu'agraph,  treat 
the  request  as  a  report  of  violation 
under  S  207.100-2  of  this  subpart 

(207.94    Protection  of  pHvilcgwl 
hifonnatlon  during  panel  and  committee 
proceedings. 

(a)  Persons  Who  May  Apply  for 
Access  to  Privileged  Information  Under 
Protective  Order. — (1)  Panelists.  If  a 
panel  determines  that,  ptu«uant  to  the 
Article  1904  Rules,  in  camera 
examination  of  a  document  containing 
privileged  information  in  an 
administrative  record  is  necessary  in 
order  for  the  panel  to  determine  whether 
the  document,  or  portions  thereof, 
should  be  disclosed  under  a  Protective 
Order  for  Privileged  Information  to 
counsel  for  participants  or  others,  the 
Commission  shall,  upon  application, 
issue  a  protective  order  authorizing  the 
release  of  the  privileged  information  to 
authorized  paneUsts. 

(2)  Persons  Designated  by  the 
Panel. — If  a  decision  is  made  in 
accordance  with  the  Article  1904  Rules 
that  disclosure  of  a  document  containing 
privileged  information  is  appropriate, 
any  person  identified  in  such  a  decision 
as  entitled  to  release  under  Protective 
Order  for  Privileged  Information,  e.g., 
panelists,  their  assistants,  and  counsel 
for  participants,  may  file  with  the 
Commission  an  application  for  release 
under  Protective  Order  for  Privileged 
Information  with  the  Commission.  Upon 
such  application,  the  Commission  shall 
issue  the  protective  order. 

(3)  Designated  Officers  or  Employees 
of  the  United  States  Government— U,  in 
the  course  of  a  panel  review,  the  panel 
has  reviewed  privileged  information 
imder  a  Protective  Order  for  Privileged 
Information  and  the  privileged 
information  related  to  issues  the 
resolution  of  which  is  the  subject  of  the 
request  for  an  Extraordinary  Challenge 
Committee,  the  Commission  may.  upon 
application,  issue  a  protective  order  and 
release  such  privileged  information  to 
those  officials  of  the  United  States 
Government  designated  by  the  United 
States  Trade  Representative  as  being 
necessary  for  the  evaluation  of  whether 
the  United  States  should,  pursuant  to  the 
Agreement,  convene  an  extraordinani 
challenge  committee. 


(4)  Members  of  an  Extraordinary 
Challenge  Committee.  The  Commission 
shall  issue  a  protective  order  to 
members  of  an  extraordinary  challenge 
committee  authorizing  the  release  of 
privileged  information  that: 

(i)  Is  part  of  the  extraordinary 
challenge  committee  record,  as  defined 
in  the  Rules  of  Procediu«  for  Article 
1904  Extraordinary  Challenge 
Committees;  and 

(ii)  Was  covered  under  a  Protective 
Order  for  Privileged  Information  issued 
by  the  Commission  to  participants 
during  panel  review. 

(5)  Other  persons  who  are  retained  or 
employed  by  and  under  the  direction  or 
control  of  a  counsel,  panelist,  or 
committee  member  who  has  been  issued 
a  protective  order,  such  as  paralegals, 
law  clerks,  and  secretaries,  may  obtain 
access  to  privileged  information  if  such 
other  persons  have  agreed  to  be  bound 
by  die  terms  set  forth  in  the  appUcation 
for  protective  order  of  the  counsel, 
panelist,  or  committee  member. 

(b)  Contents  of  Applications  for 
Release  Under  Protective  Order  for 
Privileged  Information.  (1)  The 
Commission  Secretary  shall  adopt  from 
time  to  time  forms  for  submitting 
requests  for  release  pursuant  to  a 
Protective  Order  for  Privileged 
Information  that  incorporates  the  terms 
of  this  rule. 

(2)  Such  forms  shall  require  the 
applicant  for  release  of  privileged 
information  under  Protective  Order  for 
Privileged  Information  to  submit  a 
personal  sworn  statement  stating,  in 
addition  to  such  other  conditions  as  the 
Secretary  of  the  Commission  may 
require,  that  the  applicant  will: 

(i)  Not  disclose  any  privileged 
information  obtained  under  protective 
order  to  any  person  other  than 

(A)  Personnel  of  the  Commission 
involved  in  the  particular  panel  review 
in  which  the  privileged  information  is 
part  of  the  record; 

(B)  A  person  who  has  been  issued  a 
similar  Protective  Order  for  Privileged 
Information  concerning  the  privileged 
information  at  issue;  and 

(C)  A  person  retained  or  employed  by 
or  under  the  direction  or  control  of  a 
counsel,  panelist,  or  committee  member 
who  has  been  issued  a  Protective  Order 
for  Privileged  Information,  such  as  a 
paralegal,  law  clerk,  or  secretary,  if  such 
person  has  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
Protective  Order  for  Privileged 
Information  of  the  counsel,  panelist,  or 
committee  member  by  signing  and 
dating  the  completed  application  of  the 
counsel  or  paneUst  where  indicated  in 
that  application. 


(ii)  Use  such  information  solely  for  the 
purposes  of  proceedings  under  Article 
1904  of  the  Agreement; 

(iii)  Upon  completion  of  panel  review, 
or  at  such  eariier  date  as  may  be 
determined  by  the  Commission,  return 
to  the  Commission  or  certify  to  the 
Commission  the  destruction  of  all 
dociunents  released  under  the  Protective 
Order  for  Privileged  Information  and  all 
other  documents  containing  the 
privileged  information  (such  as  notes  or 
charts  based  on  any  such  information 
received  under  the  Protective  Order  for 
Privileged  Information);  and 

(iv)  Acknowledge  that  sanctions, 
under  19  CFR  207.100  or  under  S  77.26  of 
Canada's  Special  Import  Measures  Act. 
may  be  imposed  for  violation  of  the 
protective  order. 

(c)  Filing  of  a  protective  order.  (1)  Any 
applicant  who  has  been  issued  a 
Protective  Order  for  Privileged 
Information  shall  immediately  cause 
copies  of  that  order  to  be  placed  in  the 
pubUc  inspection  files  of  the  Secretariat, 
as  required  by  the  Article  1904  Rules. 

Procedures  for  Imposing  Sanctions  for 
Violation  of  Provisions  of  a  Protective 
Order  Issued  During  Panel  and 
Committee  Proceedings 

S  207.100    Sanctions. 

(a)  A  person  who  is  determined  under 
this  subpart  to  have  violated  or  induced 
the  violation  of  any  provision  of  a 
protective  order  issued  pursuant  to  this 
Subpart,  may  be  subject  to  one  or  more 
of  the  following  sanctions: 

(1)  A  civil  penalty  not  to  exceed 
$100,000  for  each  violation.  Each  day  of 
a  continuing  violation  shall  constitute  a 
separate  violation; 

(2)  Debarment  from  practice  in  any 
capacity  before  the  Commission  for  a 
designated  time  period  following 
publication  of  a  determination  that  the 
protective  order  has  been  breached; 

(3)  Denial  of  further  access  to 
proprietary  or  privileged  information 
covered  by  the  breached  protective 
order  or  to  proprietary  information  in 
future  Commission  proceedings; 

(4)  An  official  reprimand  by  the 
Commission,  either  confidential  or 
public; 

(5)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  of  the  facts  imderlying  the 
violation  to  the  ethics  panel  or  other 
disciplinary  body  of  the  appropriate 
professional  association  or  licensing 
authority; 

(8)  When  appropriate,  referral  of  the 
fac'ut  underlying  the  violation  to  the 
United  States  Trade  Representative  or 


his  designees,  or  to  another  government 
agency;  and 

(7)  Any  other  administrative  sanctions 
as  the  Commission  determines  to  be 
appropriate. 

(b)  The  partners,  associates, 
employer,  and  employees  of  any  person 
who  has  violated  or  induced  the 
violation  of  any  provision  of  a  protective 
order  issued  pursuant  to  this  subpart, 
may  be  subject  to  any  sanctions 
included  in  paragraph  (a)  of  this  section 
as  the  Commission  determines  to  be 
appropriate. 

S  207.101    Reporting  of  violation  and 
commencement  of  investigation. 

(a)  Any  person  who  has  information 
indicating  that  the  terms  of  a  protective 
order  have  been  violated  shall 
immediately  report  all  pertinent  facts 
relating  to  the  possible  violation  to  the 
Commission  Secretary. 

(b)  Upon  receipt  of  information 
indicating  breach  of  a  protective  order, 
the  Commission  Secretary  shall  record 
the  information  and  assign  an 
investigation  ntunber,  and  shall  then 
forward  all  information  he  has  received 
to  the  Office  of  Unfair  Import 
Investigations. 

(c)  As  expeditiously  as  possible,  the 
Office  of  Unfair  Import  Investigations 
shall  conduct  an  inquiry  to  determine 
whether  there  is  reasonable  cause  to 
believe  that  a  person  or  persons  have 
violated  any  provision  of  a  protective 
order.  At  the  conclusion  of  the  inquiry, 
the  Office  of  Unfair  Import 
Investigations  shall  assess  whether  or 
not  the  available  information  is 
sufficient  to  provide  reasonable  cause  to 
believe  that  a  person  or  persons  have 
violated  or  induced  violation  of  the 
provisions  of  a  protective  order. 

S207.102    IniUstion  Of  proceeding*, 
(a)  Upon  completion  of  the  inquiry. 

(1)  If  die  Office  of  Unfair  Import 
Investigations  concludes  that  there  is 
not  reasonable  cause  to  believe  that  a 
person  or  persons  have  violated  or 
induced  violatioa  of  the  provisitms  of  a 
protective  order. 

(i)  The  Office  of  Unfair  Import 
Investigations  shall  sulmut  a  notice  and 
resort  of  his  findings  to  the  Commission: 
and 

(ii)  Unless  the  Commission  directs 
otherwise,  the  file  ^lall  be  closed  and 
returned  to  the  Commission  Secretary. 

(2)  If  the  Office  of  Unfair  Import 
Investigatioiis  concludes  that  there  is 
reasonable  cause  to  beheve  that  a 
person  or  persons  have  violated  ot 
induced  violation  of  the  provisions  of  a 
protective  order,  the  Office  of  Unfair 
Import  Investigatiotts  shall 


(i)  Recommend  that  the  Commission 
issue  a  charging  letter  as  defined  in 
S  207.103  of  this  subpart;  or 

(ii)  If  the  facts  do  not  warrant  action 
beyond  a  private  reprimand,  recommend 
that  the  Commission  issue  a  private 
letter,  but  not  a  charging  letter,  to  the 
appropriate  person;  or 

(iii)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  the  party 
to  be  charged  is  beyond  the  jurisdiction 
of  the  Commission  but  within  the 
jurisdiction  of  Canada,  recommend  that 
the  Commission  take  the  necessary 
steps  for  issuance  of  a  letter  requesting 
the  authorized  agency  of  Canada  to 
initiate  proceedings  under  Canadian  law 
on  the  basis  of  an  alleged  violation  of 
the  protective  order. 

(b)  The  Commission  may  make  any 
appropriate  determination  regarding  the 
initiation  of  sanctions  proceedings, 
including  rejecting,  approving,  or 
approving  and  amending  any 
recommendation  made  by  OUII. 

(c)  If  the  Commission  determines  that 
it  is  appropriate  to  issue  a  charging 
letter,  the  Commission  Secretary  shall 
initiate  a  proceeding  under  this  Subpart 
by  issuing  a  charging  letter  as  set  forth 
in  i  207.103. 

(d)  If  the  Commission  determines  that 
it  is  not  appropriate  to  issue  a  charging 
letter  or  to  refer  the  facts  to  the 
authorized  agency  of  Canada,  the  file 
shall  be  closed  and  returned  to  the 
Commission  Secretary,  unless  the 
Commission  directs  otherwise. 

(e)  Confidentiality.  Except  as 
necessary  to  gather  relevant  evidence, 
all  aspects  of  the  inquiry  shall  remain 
confidential.  Except  as  the  Commission 
may  otherwise  order,  the  Commission 
Secretary  shall  maintain  all  closed 
investigatory  files  in  confidence  to  the 
extent  permitted  by  law,  and  shall 
destroy  each  such  file  one  year  after  it  is 
closed. 

9207.109   Ctiarging  letter. 

(a)  Contents  of  charging  letter.  Each 
charged  party  shall  be  served  by  the 
Commission  with  a  copy  of  a  charging 
letter  and  any  accompanying  motion  for 
interim  measures,  as  provided  for  in 
9  207;106.  The  charging  letter  shall 
indnde: 

(1)  A  statement  of  the  allegation(s) 
that  the  provisions  of  a  protective  oider 
has  been  violated  and  the  basis  thereof; 

(2)  A  ciUtioo  to  9  207.100  of  diis 
subpart,  for  a  listing  of  sanctions  that 
may  be  imposed  for  breach  of  a 
protective  order; 

(3)  A  statement  that  official 
proceedings  have  been  initiated  and  that 
the  diaige  will  be  referred  for  a  hearing 
and  other  appropriate  proceedings 
before  an  adnrinistrative  law  judge; 


(4)  A  statement  that,  upon  issuance  of 
an  appropriate  administrative  protective 
order,  the  charged  party  may  obtain 
access  to  the  documents  or  other 
physical  evidence  upon  which  the 
charge  is  based,  except  for  privileged 
material; 

(5)  A  statement  that  the  charged  party 
will  have  the  right  to  submit  oral  and 
written  evidence  and  to  conduct  cross- 
examination; 

(6)  A  statement  that  the  charged  party 
has  a  right  to  retain  counsel  at  the 
charged  party's  own  expense  for 
purposes  of  representation;  and 

(7)  A  statement  that  the  charged  party 
has  the  right  to  request  in  the  response 
described  in  $  207.104  of  this  subpart 
that  the  proceedings  remain  confidential 
to  the  extent  practicable. 

(b)  Service  of  charging  letter.  (1)  The 
charging  letter  will  be  served  in  a 
double  envelope.  The  inner  envelope 
will  indicate  that  it  is  to  be  opened  only 
by  the  addressee.  Service  of  a  charging 
letter  will  be  made  by  one  of  the 
following  methods: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
party  at  the  party's  last  known  address; 

(ii)  Hand  delivery  of  a  copy  to  the 
charged  party  or  to  an  officer,  a 
managing  or  general  agent  or  any  oUier 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party;  or 

(iii)  Hand  ddiveiy  of  a  copy  to  a 
person  of  suitable  age  and  discretion 
who  resides  at  the  party's  last  kno%vn 
dwelling. 

(2)  Service  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
person  making  such  service. 

(c)  Confidentiality  of  charging  letter. 
Prior  to  entry  of  an  order  by  the 
administrative  law  judge  under 

9  207.10O-6,  die  charging  letter  will  be 
confidential  and  disclosed  only  to 
necessary  Commission  staff  and  tin 
charged  parties. 

(d)  Amendment  itf  charging  letter.  (1) 
At  any  time  after  proceedings  have  hvea 
initiated,  the  investigative  attorney  may 
request  leave  to  amend,  supplement  or 
withdraw  the  charging  letter. 

(2)  Upon  motion,  the  administrative 
law  judge  may  grant  leave  to  amend  the 
charging  letter  for  good  cause  shown 
upon  such  conditions  as  are  necessary 
to  avoid  |»eiudicing  the  public  interest 
and  the  ri^ts  of  the  ori^naliy-charged 
parties  or  parties  added  to  tlw  charging 
letter. 

(3)  If  the  administrative  law  judge 
detemunes  that  the  chai^ng  letter 
should  be  amended  to  include  additional 
parties,  he  shall  issue  a  recommended 
determination  to  that  effect  The 
Commission  shall  review  the 
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recommended  determination,  and  issue 
a  determination  granting  or  denying  the 
motion  to  amend  the  charging  letter  to 
include  additional  parties. 

(4)  Any  amended  charging  letter  shall 
be  served  upon  all  charged  parties  in  the 
form  and  manner  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section. 

{207.104    RMpona*  to  Charging  letter. 

(a)  Time  for  filing.  A  charged  party 
shall  have  twenty  (20)  days  from  the 
date  of  service  of  the  charging  letter 
within  which  to  respond,  in  writing,  to 
the  allegations  made  in  the  charging 
letter. 

(b)  Form  and  content  Each  response 
shall  be  under  oath  and  signed  by  the 
charged  party  or  its  duly  authorized 
officer,  attorney,  or  agent,  with  the 
name,  address,  and  telephone  number  of 
the  same.  Each  charged  party  shall 
respond  to  each  allegation  in  the 
charging  letter,  and  may  set  forth  a 
concise  statement  of  the  facts 
constituting  each  ground  of  defense. 
There  shall  be  a  specific  admission  or 
denial  of  each  fact  alleged  in  the 
charging  letter,  or  if  the  charged  party  is 
without  knowledge  of  any  such  fact,  a 
statement  to  that  effect. 

(c)  Request  for  confidentiality.  The 
response  shall  contain  a  statement  as  to 

.  whether  the  charged  party  seeks  an 
order  to  maintain  the  confidentiality  of 
all  or  part  of  the  proceedings  to  the 
extent  practicable,  pursuant  to  §  207.105 
of  this  subpart 

9207.105    ConfMantlaltty. 

(a)  Protection  of  proprietary  and 
privileged  information.  As  necessary  for 
the  preparation  of  a  defense,  counsel  for 
the  charged  party  may  be  granted 
access  in  these  proceedings  to 
proprietary  information  or  to  the 
privileged  information  the  disclosure  of 
which  is  the  subject  of  the  proceedings. 
Any  such  access  shall  be  under 
protective  order  consistent  with  the 
provisions  of  S9  207.63  and  207.64  of  this 
Subpart. 

(b)  Confidentiality  of  proceedings. 
Upon  the  request  of  any  charged  party 
pursuant  to  S  207.104  of  this  subpart  the 
administrative  law  judge  will  issue  an 
appropriate  order  providing  for  the 
confidentiality,  to  the  extent  practicable 
and  permissible  by  law,  of  information 
relating  to  allegations  of  violations  of  a 
protective  order,  consistent  with  the 
needs  of  the  parties  in  conducting  of  the 
sanctions  proceedings.  The  order  will 
provide  that  all  proceedings  imder  this 
provision  shall  be  kept  confidential 
except  to  the  extent  incorporated  into  a 
published  final  decision  of  the 
Commission.  Any  confidential 


information  not  revealed  in  such 
decision  will  remain  protected. 

S  207.106    Int«f1fn  mMSurts. 

(a)  At  any  time  after  proceedings  are 
initiated,  the  administrative  law  judge, 
upon  motion  by  the  investigative 
attorney,  or  on  his  own  initiative,  may 
issue  a  recommended  determination  to 
revoke  the  allegedly-violated  protective 
order,  to  disclose  information  about  the 
proceedings  that  would  otherwise  be 
kept  confidential,  or  to  take  other 
appropriate  interim  measures. 

(b)  Before  issuing  a  determination 
recommending  interim  sanctions,  the 
administrative  law  judge  shall  afford  a 
party  against  whom  such  measures  are 
proposed  the  opportunity  to  oppose  the 
motion  for  interim  sanctions.  The 
administrative  law  judge  will  notify  the 
parties  of  the  determination  on  interim 
measures  as  expeditiously  as  possible, 
usually  within  no  more  than  twenty  (20) 
days  from  the  date  the  motion  was  filed. 

(c)  The  Commission  shall  review  any 
recommended  determination  regarding 
the  imposition  of  interim  measures,  and 
within  twenty  (20)  days  from  issuance  of 
the  recommended  determination,  or 
within  such  other  time  as  the 
Commission  may  order,  the  Commission 
shall  issue  its  determination  regarding 
interim  measures.  The  Commission  may 
impose  any  appropriate  interim 
measures. 

(d)  The  administrative  law  judge  may 
at  any  time  recommend  to  the 
Commission  that  interim  measures  be 
revoked.  Within  ten  days  after  issuance 
of  any  such  recommendation,  or  within 
such  other  time  as  the  Conunission  may 
order,  the  Commission  shall  rule  on  such 
recommenda  tion. 

(e)  If  the  Commission  takes  interim 
measures  that  revoke  or  modify  an 
outstanding  protective  order  issued  in 
the  course  of  an  ongoing  panel  review, 
the  Commission  Secretary  shall 
immediately  notify  the  Secretariat  of 
these  measures.  If  any  such  measures 
are  revoked,  the  Commission  Secretary 
shall  immediately  notify  the  Secretariat 
of  such  change. 

S  207.107    Motiom. 

(a)  Presentation  and  disposition.  (1) 
Ehiring  the  period  after  issuance  of  the 
charging  letter  and  before  issuance  of 
the  initial  determination,  all  motions 
shall  be  addressed  to  the  administrative 
law  judge.  If  no  administrative  law 
judge  has  yet  been  assigned,  all  motions 
shall  be  addressed  to  the  Chief 
Administrative  Law  Judge. 

(2)  When  a  proceeding  is  before  the 
Conimission,  all  motions  shall  be 
addressed  to  the  Chairman  of  the 
Conunission.  All  written  motions  shall 


be  filed  with  the  Commission  Secretary 
and  served  upon  all  parties. 

(b)  Content  Ail  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

(c)  Responses.  Any  response  to  a 
motion  shall  be  filed  within  ten  (10) 
days  after  service  of  the  motions,  or 
within  such  longer  or  shorter  time  as 
may  be  designated  by  the  administrative 
law  judge  or  the  Commission.  The 
moving  party  shall  have  no  right  to 
reply,  except  as  permitted  by  the 
administrative  law  judge  or  the 
Commission. 

(d)  Service.  All  motions,  responses, 
repUes,  briefs,  petitions,  and  other 
documents  filed  in  sanctions 
proceedings  under  this  subpart  shall  be 
served  by  the  party  filing  the  document 
upon  eadi  other  party.  Service  shall  be 
made  upon  coimsel  for  the  party  unless 
the  administrative  law  judge  or  the 
Commission  orders  otherwise. 

§  207.108    Preliminary  conference. 

As  soon  as  practicable  after  the 
response  to  the  charging  letter  is  filed, 
unless  the  administrative  law  judge 
determines  that  such  a  conference  is  not 
necessary,  the  administrative  law  judge 
shall  direct  counsel  or  other 
representatives  for  the  parties  to  meet 
with  him  at  a  preliminary  conference.  At 
such  conference,  he  shall  consider  the 
issuance  of  such  orders  as  he  deems 
necessary  for  the  conduct  of  the 
proceedings.  Such  orders  may  include, 
as  appropriate  under  these  regulations, 
the  establishment  of  a  discovery 
schedule  or  the  issuance  of  an  order,  if 
requested,  to  provide  for  maintaining  the 
confidentiality  of  the  proceedings 
pursuant  to  S  207.105(b)  of  this  subpart. 

9  207.109    Diecovery. 

(a)  Discovery  methods.  All  parties 
may  obtain  discovery  under  such  terms 
and  limitations  as  the  administrative 
law  judge  may  order.  Discovery  may  be 
by  one  or  more  of  the  following 
methods:  Depositions  upon  oral 
examination  or  written  questions; 
interrogatories;  production  of  documents 
or  things  for  inspection  and  other 
purposes;  and  requests  for  admissions.  If 
a  party  or  an  officer  or  agent  of  a  party 
fails  to  comply  with  a  discovery  order, 
the  administrative  law  judge  may  take 
such  action  as  he  deems  reasonable  and 
appropriate.  The  attendance  of 
witnesses  at  a  deposition  may  be 
compelled  by  subpoena  as  provided  in 

S  207.110  of  this  subpart. 

(b)  Depositions  of  nonparty  officers  or 
employees  of  the  United  States  or 
Canadian  government — (1)  Depositions 
of  Commission  officers  or  employees.  A 


party  desiring  to  take  the  deposition  of 
an  officer  or  employee  of  the 
Commission  (other  than  a  member  of  the 
Office  of  Unfair  Import  Investigations  or 
of  the  Office  of  the  Administrative  Law 
Judges],  or  to  obtain  nonprivileged 
documents  or  other  physical  exhibits  in 
the  custody,  control,  and  possession  of 
such  officer  or  employee,  may  file  a 
written  motion  requesting  the 
administrative  law  judge  to  recommend 
that  the  Commission  direct  that  officer 
or  employee  to  testify  or  produce  the 
requested  materials. 

(2)  Depositions  of  officers  or 
employees  of  other  United  States 
agencies,  or  of  the  Canadian 
government  A  party  desiring  to  take  the 
deposition  of  an  officer  or  employee  of 
another  agency,  or  of  the  Canadian 
government,  or  to  obtain  nonprivileged 
documents  or  other  physical  exhibits  in 
the  custody,  control,  and  possession  of 
such  officer  or  employee,  may  file  a 
written  motion  requesting  the 
administrative  law  judge  to  recommend 
that  the  Commission  seek  the  testimony 
or  production  of  requested  material  from 
the  officer  or  employee. 

9207.110    Subpoenas. 

(a)  Application  for  issuance  of  a 
subpoena.  Except  as  provided  in 

9  207.108(b]  of  this  subpart,  an 
application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  at  the  taking  of  a  deposition  or 
at  a  hearing  shall  be  made  to  the 
administrative  law  judge.  The 
application  shall  be  made  in  writing, 
and  shall  specify  the  material  to  be 
produced  as  precisely  as  possible, 
showing  the  relevancy  of  the  material 
and  the  reasonableness  of  the  scope  of 
the  subpoena.  The  application  shall  be 
ruled  upon  by  the  adrninistrative  law 
judge. 

(b)  Enforcement  of  a  subpoena.  A 
motion  for  enforcement  of  a  subpoena 
shall  be  made  to  the  administrative  law 
judge.  Upon  consideration  of  the  motion 
and  any  response  thereto,  the 
administrative  law  judge  shall 
recommend  to  the  Commission  in  favor 
of  or  against  enforcement.  The 
administrative  law  judge's 
recommendation  shall  provide  the  basis 
therefor,  and  shall  address  each  of  the 
criteria  necessary  for  enforcement  of  an 
administrative  subpoena.  After 
consideration  of  the  administrative  law 
judge's  recommendation,  the 
Commission  shall  determine  whether 
initiation  of  enforcement  proceedings  is 
appropriate. 

(c)  Application  for  subpoena  grounded 
upon  the  Freedom  of  Information  Act 
No  application  for  subpoena  for 
production  of  documents  grounded  upon 


the  Freedom  of  Information  Act  (5  U.S.C. 
552)  shall  be  entertained  by  the 
adininistrs  tive  law  judge  or  the 
Commission. 

9  207.1 1 1    Prehearing  conference. 

The  administrative  law  judge  may 
direct  counsel  or  otlier  representatives 
for  the  parties  to  meet  with  him  to 
consider  any  or  all  of  the  following: 

(a)  Simplification  and  clarification  of 
the  issues; 

(b)  Scope  of  the  hearing; 

(cj  Stipulations  and  admissions  of 
either  fact  or  the  content  and 
authenticity  of  documents; 

(d)  Disclosure  of  the  names  of 
witnesses  and  the  exchange  of 
documents  or  other  physical  evidence 
that  will  be  introduced  in  the  course  of 
the  hearing;  and 

(e)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceedings. 

9207.112    Heertnge. 

(a)  Purpose  of  the  scheduling  of 
hearings.  An  opportunity  for  a  hearing 
before  an  administrative  law  judge  shall 
be  provided  for  each  action  initiated 
under  this  subpart.  The  purpose  of  such 
hearing  shall  be  to  take  evidence  and 
hear  argument  in  order  to  determine 
whether  a  party  has  violated  or  induced 
violation  of  the  provisions  of  a 
protective  order,  and  if  so.  what 
sanctions  are  appropriate.  Hearings 
shall  proceed  with  all  reasonable 
expedition,  and,  insofar  as  practicable, 
shall  be  held  at  one  place,  continuing 
until  completed  unless  otherwise 
ordered  by  the  administrative  law  judge. 

(b)  Joinder  or  consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consoUdation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  are  alleged,  if  such  joinder  or 
consolidation  would  expedite 
processing  of  the  cases  and  would  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Compliance  with  Administrative 
Procedure  Act  The  administrative  law 
judge  shall  conduct  a  hearing  that 
complies  with  the  requirements  of 
section  554  of  Title  5  of  the  United 
States  Code. 

(d)  Reporting  and  transcription. 
Hearings  shall  be  reported  and 
transcribed  by  the  official  reporter  of  the 
Commission  under  the  supervision  of 
the  administrative  law  judge. 

9207.113    Tlie  Record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of — 

(1)  All  pleadings,  the  charging  letter 
and  response  thereto,  motions  and 


responses,  and  other  documents  and 
exhibits  property  filed  with  the 
Commission  Secretary; 

(2)  All  orders,  notices,  and  the 
recommended  or  initial  detenninations 
of  the  administrative  law  judge; 

(3)  Orders,  notices,  and  any  final 
determination  of  the  Commission; 

(4)  Hearing  transcripts,  and  evidence 
admitted  at  the  hearing:  and 

(5)  Any  other  items  certified  into  the 
record  by  the  administrative  law  judge. 

(b)  Certification  of  the  Record.  The 
record  shall  be  certified  to  the 
Commission  by  the  administrative  law 
judge  upon  this  filing  of  the  initial 
determination. 

9207.114    Initial  determmatloa 

(a)  Time  for  filing  of  initial 
determination.  (1)  Except  as  may 
otherwise  be  ordered  by  the 
Commission,  within  ninety  days,  or 
within  120  days  in  a  complicated  case, 
of  the  date  of  issuance  of  the  charging 
letter,  the  administrative  law  judge  shall 
certify  the  record  to  the  Commission  and 
shall  file  with  the  Commission  an  initial 
determination  as  to  whether  each 
charged  party  has  violated  or  induced 
violation  of  the  provisions  of  a 
protective  order,  and  as  to  appropriate 
sanctions.  Any  party  may  request  the 
administrative  law  judge  to  treat  the 
proceeding  as  a  complicated  case 
requiring  120  days  for  completion. 

(2)  The  administrative  law  judge  may 
request  the  Commission  to  extend  the 
time  period  for  issuance  of  the  initial 
determination  as  necessary — 

(i)  Pending  the  Commission's  efforts  to 
obtain  discovery  pursuant  to 
9  207.109(b)(2)  of  this  subpart  or 

(ii)  Pending  the  Commission's  efforts 
to  enforce  a  subpoena  pursuant  to 
9  207.110(b)  of  this  subpart,  or 

(iii)  To  assure  adequate  development 
of  the  factual  record  or  avoid  manifest 
injustice. 

(b)  Contents  of  the  initial 
determination.  "The  initial  determination 
shall  include  the  following: 

(1)  An  opinion  stating  findings  and 
conclusions  necessary  for  the 
disposition  of  all  material  issues  of  fact, 
law,  or  discretion,  and  the  reasons  or 
bases  therefor. 

(2)  A  statement  that  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 
a  party  files  a  petition  for  review  of  the 
determination  pursuant  to  9  207.114  or 
the  Commission  pursuant  to  9  207.115 
orders  on  its  own  motion  a  review  of  the 
initial  determination  or  certain  issues 
therein. 

(c)  Effect  of  initial  determination.  The 
initial  determination  shall  become  the 
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determination  of  the  Commission  forty- 
five  (45)  days  after  the  date  of  the  initial 
determination,  imless  the  Commission 
within  such  time  orders  review  of  the 
initial  determination  or  certain  issues 
therein  pursuant  to  {  207.114  or  S  207.115 
or  by  order  shall  have  changed  die 
effective  date  of  the  initial 
determination.  In  the  event  an  Initial 
determination  becomes  the 
determination  of  the  Conmiission,  the 
parties  shall  be  notified  thereof  by  the 
Commission  Secretary. 


9207.11S 

(a)  The  petition  and  responses.  (1) 
Any  party  may  request  a  review  by  the 
Commission  of  the  initial  determination 
by  filing  with  the  Commission  Secretary 
a  petition  for  review,  except  that  a  party 
who  has  defaulted  may  not  petition  for 
review  of  any  issue  regarding  which  the 
party  is  in  default  Any  petition  for 
review  must  be  filed  writhin  fourteen  (14) 
days  after  service  of  the  initial 
determination  on  the  charged  party. 

The  petition  shall: 

(i)  Identify  the  party  seeking  review. 

(ii)  Specify  the  issues  upon  which 
review  is  sought,  including  a  statement 
as  to  whether  review  is  sought  of  the 
initial  determination  regarding  the 
existence  of  a  violation,  or  of  the  initial 
determination  regarding  sanctions; 

(iii)  Set  forth  a  concise  statement  of 
the  relevant  law  or  material  facts 
necessiuy  for  consideration  of  the  stated 
issues;  and 

(iv)  Present  a  concise  argument  setting 
forth  the  reasons  why  review  is 
necessary  or  appropriate. 

(2)  Any  issue  not  raised  in  the  petition 
for  review  filed  under  this  section  will 
be  deemed  to  have  been  abandoned  and 
may  be  disregarded  by  the  Commission 
in  determining  whether  to  review,  and  in 
reviewing,  an  initial  determination. 

(3)  Any  party  may  file  a  response  to 
the  petition  within  seven  (7)  days  after 
service  of  the  petition,  except  that  a 
party  who  has  defaulted  may  not  file  a 
response  to  any  issue  regarding  which 
the  party  is  in  default. 

(b)  Grant  or  denial  of  review.  (1)  The 
Commission  shall  decide  whether  to 
grant  a  petition  for  review,  in  whole  or 
in  part  within  forty-five  days  of  the 
service  of  the  initial  determination  on 
the  parties,  or  by  such  other  time  as  the 
Commission  may  order. 

(2)  The  Commission  shall  base  its 
decision  whether  to  grant  a  petition  for 
review  upon  the  petition  and  response 


thereto,  without  oral  argument  or  further 
written  submissions,  unless  the 
Commission  shall  order  otherwise. 
(3)  The  Commission  shall  grant  a 
petition  for  review  of  an  initial 
determination  m  certain  issues  therein 
when  at  least  one  of  the  participating 
Commissioners  votes  for  ordering 
review.  In  its  notice,  the  Commission 
shall  establish  the  scope  of  the  review 
and  the  issues  that  will  be  considered 
and  make  provisions  for  the  filing  of 
briefs  and  oral  argument  if  deemed 
appropriate  by  the  Commission.  The 
notice  that  the  Commission  has  granted 
the  petition  shall  be  served  by  the 
Commission  Secretary  on  all  parties. 

S  207.116    CommlMion  ravtaw  on  tt*  o«mi 
motion. 

Within  forfy-five  (45)  days  of  the  date 
of  service  of  the  initial  determination, 
the  Commission  on  its  own  initiative 
may  order  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  one  less  than  a  majorify  of 
the  participating  Commissioners  votes 
for  ordering  review. 

S  207.1 17    Review  by  CwnmiMlon. 

Only  the  issues  set  forth  in  the  notice 
of  review  will  be  considered  by  the 
Commission.  On  review,  the 
Commission  may  affirm,  reverse, 
modify,  set  aside  or  remand  for  further 
proceedings,  in  whole  or  in  part  the 
initial  determination  of  the 
administrative  law  judge.  The 
Commission  may  make  any  findings  or 
conclusions  that  in  its  Jud^ent  are 
proper  based  on  the  record  in  the 
proceeding. 

S207.11t    RotoofttMGMMralCounMlIn 
advtoing  the  CommlMion. 

When  the  allegedly-violated 
protective  order  was  issued  in 
connection  with  a  panel  review  which 
was  not  completed  as  of  the  date  the 
charging  letter  was  issued,  and  in  other 
appropriate  circumstances,  the  General 
Counsel  and  any  other  Commission 
attorneys  who  have  participated  in  the 
panel  review,  shall  not  participate  in 
advising  the  Commission  as  to  the 
sanctions  proceedings  brought  under 
this  subpart.  In  such  cases,  the  Assistant 
General  Counsel  for  Section  337 
Investigations,  who  shall  have  had  no 
role  in  the  panel  review  or  underlying 
investigation,  shall  be  designated  Acting 
General  Counsel. 


1207.110   Reconeidaratlon. 

(a)  Petition  for  reconsideration. 
Within  fourteen  (14)  days  after  service 
of  a  Commission  determination,  any 
parfy  may  file  with  the  Commission  a 
petition  for  reconsideration,  setting  forth 
the  relief  desired  and  the  grounds  in 
support  thereof.  Any  petition  filed  under 
this  section  must  be  confined  to  new 
questions  raised  by  the  determination  of 
action  ordered  to  be  taken  thereunder 
and  upon  which  the  petitioner  had  no 
opportunify  to  submit  arguments. 

(b)  Disposition  of  petition  for 
reconsideration.  The  Commission  shall 
grant  or  deny  the  petition  for 
reconsideration.  No  response  to  a 
petition  for  reconsideration  will  be 
received  unless  requested  by  the 
Commission,  but  a  petition  for 
reconsideration  will  not  be  granted  in 
the  absence  of  such  a  request  If  the 
motion  to  reccmsider  is  granted,  the 
Commission  may  affirm,  set  aside,  or 
modify  its  determination.  Including  any 
action  ordered  by  it  to  be  taken 
thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 

S  207.120    PubNc  notic*  of  sanctions. 

If  the  final  Commission  decision  is 
that  there  has  been  a  violation  of  a 
protective  order,  and  that  public 
sanctions  are  to  be  imposed,  notice  of 
the  decision  will  be  published  in  the 
Federal  Register  and  forwarded  to  the 
Secretariat  Such  publication  will  occur 
no  sooner  than  fourteen  (14)  days  after 
issuance  of  a  final  decision  or  after  any 
petition  for  reconsideration  has  been 
denied.  The  Commission  Secretary  shall 
also  serve  notice  of  the  Commission 
decision  upon  such  departments  and 
agencies  of  the  United  States  and 
Canadian  governments  as  the 
Commission  deems  appropriate. 

9  207.121    Interlocutory  appMls. 

Rulings  by  the  administrative  law 
judge  on  motions  may  not  be  appealed 
to  the  Commission  prior  to  the 
administrative  law  judge's  issuance  of 
his  intial  determination. 

By  order  of  the  Commission. 
Kenneth  R.  Maaon, 

Secretary. 

Issued:  December  22, 1988. 

(FR  Doc.  88-29877  Filed  12-29-88:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Healtti 

Recofnl)inant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health 
(NIH),  Building  31C.  Conference  Room  6, 
9000  Rockville  Pike.  Bethesda.  Maryland 
20892.  on  January  30. 1989.  from 
approximately  9  a.m.  to  adjournment  at 
approximately  5  p.m.  This  meeting  will 
be  open  to  the  public  to  discuss: 

Proposed  amendment  to  the 
Recombinant  DNA  Advisory  Committee 
Charter; 

Proposed  revision  of  NIH  Guidelines 
to  refer  specifically  to  research  with 
plants  and  animals: 

Request  for  permission  to  perform 
certain  experiments; 

Public  information  brochure  on  human 
gene  therapy; 
Amendment  of  NIH  Guidelines;  and 
Other  matters  to  be  considered  by  the 
committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Ms.  Rachel  E.  Levinson,  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Building  31.  Room 
B1C34,  Bethesda,  Maryland  20892, 
telephone  (301)  496-983a  will  provide 
materials  to  be  discussed  at  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 


organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing.  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  December  27, 198a 
Betty  |.  Beveridge, 

Committee  Mcnagement  Officer.  NIH. 
[FR  Doc.  Bft-30075  Filed  12-29-88;  8:45  am] 
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Recombinant  ONA  Research; 
Proposed  Actions  Under  Guidelines 

agency:  National  Institutes  of  Health, 
PHS.  DHHS. 

ACTION:  Notice  of  proposed  action  under 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
These  proposals  will  be  considered  by 
the  Recombinant  DNA  Advisory 
Committee  (RAC)  at  its  meeting  on 
January  30, 1989.  After  consideration  of 
these  proposals  and  comments  by  the 
RAC.  the  Director  of  the  National 
Institutes  of  Health  will  issue  decisions 
on  these  proposals  in  accordance  and 
with  the  Guidelines. 

DATES:  Comments  received  by  January 
20, 1989.  will  be  reproduced  and 
distributed  to  the  RAC  for  consideration 
at  its  January  30. 1989.  meeting. 

ADDRESS:  Written  comments  and 
recommendations  should  be  submitted 
to  Rachel  E.  Levinson,  Office  of 
Recombinant  DNA  Activities,  Building 
31,  Room  B1C34,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892.  All 
comments  received  in  timely  response  to 
this  notice  will  be  considered  and  will 
be  available  for  public  inspection  in  the 
above  office  on  weekdays  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 

Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  Building  31.  Room  B1C34, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-983a 

SUPPLEMENTARY  INFORMATION:  The  NiH 

will  consider  the  following  actions 


under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

L  Proposal  To  Recommend  Amending  . 
the  Recombinant  DNA  Advisory 
Committee  Cliarter 

The  Recombinant  DNA  Advisory 
Committee  (RAC)  is  governed  by  the 
provisions  of  Pub.  L  92-463.  the  Federal 
Advisory  Committee  Act.  as  amended  (5 
U.S.C.  Appendix  2).  which  sets  forth 
standards  for  the  formation  and  use  of 
advisory  committees.  The  RAC  ojjerates 
under  terms  described  in  a  charter  that 
is  approved  by  the  Secretary. 
Department  of  Health  and  Fluman 
Services.  The  Director.  National 
Institutes  of  Health,  has  asked  the 
Recombinant  DNA  Advisory  Committee 
(RAC)  to  discuss  and  comment  on  a 
proposed  amendment  to  the  RAC 
charter  prior  to  asking  the  Secretary  to 
consider  such  an  amendment. 

The  pertinent  section  of  the  Charter  is 
as  follows: 

There  shall  be  four  standing 
subscommiltees  and  ad  hoc  subcommittees 
as  needed  *  *  *  Subcommittees  shall  be 
composed  of  committee  members  and.  as 
required,  of  ad  hoc  consultant*  with  expertise 
in  the  particular  areas  addressed  by  each 
subcommittee.  All  subcommittees  shall  report 
to  the  parent  committee. 

The  proposed  amendment  would  be 
inserted  after  the  paragraph  above,  as 
follows: 

All  proposals  referred  to  a  8ul>committee 
for  formal  review  must  be  approved  by  a 
majority  of  8ut)committee  members  before 
being  submitted  to  the  parent  committee.  If  a 
proposal  is  rejected  by  a  subcommittee,  the 
investigator  may  appeal  this  decision  by 
application  to  the  Director,  NIH. 

n.  Proposed  Changes  in  Appendices  P 
and  Q  of  the  NIH  Guidelines    ' 

On  August  11, 1987,  a  "Proposal  to 
Modify  and  Amend  the  'Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules'  to  Refer  Specifically  to 
Research  with  Plants  and  Animals."  was 
published  in  the  Federal  RegMer  (52  FR 
29800).  These  amendments  would 
provide  containment  levels  for  plants  in 
Appendix  P  and  for  animals  in 
Appendix  Q.  On  September  21. 1987.  the 
Recombinant  DNA  Advisory  Committee 
approved  the  amendments  with  certain 
changes.  These  changes  are  summarized 
here.  Paragraph  numbers  refer  to  the 
August  11, 1987,  Federal  Register 
announcement  (52  FR  29800). 

4.  The  second  sentence  is  revised  to 
read  as  follows: 

"Biosafety  Level  1  for  plants  (BLl-P) 
is  designed  to  provide  a  moderate  level 
of  containment  for  specific  recombinant 
DNA  research  involving  plants  and  is 
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recommended  for  experiments  for  which 
there  is  convincing  biological  evidence 
that  precludes  the  possibility  of  survival, 
transfer,  or  dissemination  of  the 
recombinant  DNA  molecules  into  the 
environment,  or  for  which  there  is  no 
recognizable  and  predictable  risk  to  the 
environment  in  the  event  of  accidental 
release." 

5.  The  following  words  in  the  second 
sentence  are  deleted: 

"sexual  and  vegetative  reproduction 
and  minimizes." 

37.  The  second  sentence  is  revised  to 
read  as  follows: 

"Animals  containing  sequences  from 
viral  vectors,  if  the  sequences  do  not 
lead  to  transmissible  infection  either 
directly  or  indirectly  as  a  result  of 
complementation  or  recombination  in 
animals,  may  be  propagated  under 
conditions  of  physical  containment 
comparable  to  BLl  or  BLl-N  and 
appropriate  to  the  organism  under 
study." 

46.  Revise  by  adding  "or  BL2-P  +  BC" 
after  "BL3-P." 

48a.  This  paragraph  is  revised  to  read 
as  follows: 

"III-B-5-d.  BL3-P  containment  is 
recommended  for  experiments  involving 
sequences  encoding  potent  vertebrate 
toxins  introduced  into  plants  or 
associated  organisms.  Recombinant 
DNAs  containing  genes  for  the 
biosynthesis  of  toxic  molecules  lethal 
for  vertebrates  at  an  LDjo  of  less  than 
100  nanograms  per  kilogram  body 
weight  fall  under  Section  III-A-1  and 
require  RAC  review  and  NIH  and  IBC 
approval  before  initiation." 

50.  The  second  sentence  of  this 
paragraph  is  amended  to  read  as 
follows: 

"Determination  of  whether  or  not  a 
pathogen  has  a  potenial  for  serious 
detrimental  impact  on  managed 
(agricultural,  forest,  grassland]  or 
natural  ecosystems  should  be  made  by 
the  PI  and  IBC,  in  consultation  with 
scientists  knowledgeable  of  plant 
diseases,  crops  and  ecosystems  in  the 
geographic  area  of  the  research." 

70.  "The  third  sentence  of  this 
paragraph  is  amended  as  follows: 

"For  certain  work  with  plants, 
Appendix  P  replaces  Appendix  G;  it 
defines  Biosaftey  Level  1-Plants  to 
Biosafety  Level  4-Plant8  (fiLl-P  to  BL4- 
P)." 

75.  Substitute  the  word  "arthropods" 
for  "insects." 

87.  This  sentence  is  amended  to 
correct  a  typographical  error,  as  follows: 

"Personnel  are  required  to  read 
instructions  on  BLl-P  greenhouse 
practices  and  procedures  and  to  follow 
them." 
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88.  The  second  sentence  of  this 
paragraph  is  deleted. 

89.  This  sentence  is  revised  to  read  as 
follows: 

"A  record  is  kept  of  experiments  in 
progress  in  the  facility." 

91a.  Substitute  the  word  "arthropod" 
for  "insect." 

91b.  Substitute  the  word  "arthropods" 
for  both  occurrences  of  the  word 
"insects." 

91c.  This  sentence  is  deleted. 

93a.  Delete  the  word  "permanent"  in 
the  first  sentence.- 

93c.  Substitute  the  word  "arthropods" 
for  "insects." 

98.  The  third  sentence  of  this 
paragraph  is  revised  to  read  as  follows: 

"It  should  advise  personnel  of 
potential  consequences  if  practices  are 
not  followed  and  outline  contingency 
plans  in  the  event  containment  loss 
results  in  release  of  organisms." 

100.  The  second  sentence  is  amended 
to  read: 

"Decontamination  of  run-off  water  is 
not  necessarily  required." 

101.  Substitute  the  word  "arthropods" 
for  both  occurrences  of  the  word 
"insects."  Change  "microorganisms"  to 
"macroorganisms"  to  correct  a 
typographical  error. 

103a.  This  paragraph  is  deleted. 

105.  Delete  the  word  "permanent"  in 
the  first  sentence. 

106a.  A  new  sentence  is  added  at  the 
end  of  this  paragraph  to  read  as  follows: 

"Soil  beds  are  also  acceptable  imless 
propagules  of  experimental  organisms 
are  readily  disseminated  through  soil." 

106b.  The  following  words  are  deleted 
from  this  paragraph: 

"No.  30  mesh  (or  finer)."  The  word 
"insects"  is  replaced  with  "arthropods." 

108.  This  sentence  is  revised  to  read 
as  follows: 

"An  autoclave  for  treatment  of 
contaminated  greenhouse  materials  is 
available." 

114.  This  first  sentence  of  this 
paragraph  is  revised  to  read  as  follows: 

"All  experimental  materials,  except 
those  that  are  to  remain  in  a  viable  or 
intact  state  for  experimental  purposes, 
are  sterilized  in  an  autoclave  or 
rendered  biologically  inactive  before 
disposal." 

115.  The  word  "insect"  is  replaced 
with  "arthropod." 

116.  The  word  "insect"  is  replaced 
with  "Artropods." 

122.  The  word  "permanent"  is  deleted 
from  the  first  sentence. 

125.  The  word  "permanent"  is  deleted 
from  the  first  sentence. 

147.  The  word  "Insects"  is  replaced 
with  "Arthropods." 

153.  The  word  "insect"  is  replaced 
with  "arthropod." 


160.  The  following  sentence  is  deleted 
from  this  paragraph: 

"A  baclcup  source  of  electricity  is 
provided  to  run  the  air  handling 
equipment  if  the  main  power  source 
should  fail." 

171.  This  sentence  is  revised  to  read 
as  follows: 

"Ensuring  that  no  organism  that  can 
serve  as  a  host  promote  the 
transmission  of  the  virus  or 
microorganism  is  present  within  a 
farthest  distance  that  the  airborne  virus 
or  microorganism  may  be  expected  to  be 
effectively  disseminated." 

173.  Replace  the  word  "insect"  with 
"arthropod." 

176.  Replace  the  word  "insects"  with 
"arthropods." 

177.  Replace  the  word  "insects"  with 
"arthropods"  in  both  occurrences. 

184.  "The  first  sentence  of  this 
paragraph  is  amended  to  read  as 
follows: 

"This  appendix  of  the  NIH  Guidelines 
specifies  containment  and  confinement 
practices  for  research  involving  whole 
animals,  both  those  in  which  the 
animal's  genome  has  been  altered  by 
rcombinant  DNA  techniques  and 
experiments  involving  recombinant- 
DNA-modified  nicroorganisms  tested  on 
whole  animals." 

241.  This  paragraph  is  amended  to 
read  as  follows: 

"Appendix  Q-II-C-l-f.  Animals 
holding  areas  shall  be  cleaned  at  least 
once  a  day  and  decontaminated 
immediately  following  any  spill  of 
viable  materials." 

283.  This  paragraph  is  amended  to 
read  as  follows: 

"Appendix  Q-II-D-l-f.  Animal 
holding  areas  shall  be  cleaned  at  least 
once  a  day  and  decontaminated 
immediately  following  any  spill  of 
viable  materials." 

285.  Change  "18"  to  "16"  in  this 
paragraph. 

301.  liie  fourth  sentence  of  this 
paragraph  is  amended  to  read  as 
follows: 

"The  air  pressure  within  the  suit  area 
is  to  t>e  less  than  that  of  any  adjacent 
area." 

306.  This  paragraph  is  amended  to 
read  as  follows: 

"Appendix  Q-n-D-2-u.  Respirators 
shall  be  worn  in  rooms  containing 
experimental  animals." 

328.  The  third  sentence  of  this 
paragraph  is  amended  to  read  as 
follows: 

"It  is  universally  accepted  if  bacterial 
spores  are  used  to  challenge  and  verify 
that  the  equipment  is  capable  of  killing 
spores  then  assurance  is  provided  that 
all  other  known  agents  will  also  be 
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inactivated  by  the  parameters 
established  to  operate  the  equipment" 

After  review  tot  conaisteiicy  with  U.S. 
Department  of  Agriculture  practices,  the 
Agricultural  Research  Service  has 
recommended  the  following  additional 
changes.  Agaia.  paragraph  numbers 
refer  to  the  original  Federal  Renter 
announcement 

39.  Add:  "The  containment  decision 
should  be  consistent  with  the  APHIS 
Regulations  identifying  plant  pests.  7 
CFR  Parts  330  and  34a  "Plant  Pests. 
Introduction  of  Genetically  Engineered 
Organisms  or  Products,  Final  Rule." 

70.  Change  to  read  Biosafety  Level  4 
Plants  (BLl-P  to  BL4-P)." 

100.  Replace  sentence  reading 
"Decontamination  of  run-off  water  is  not 
required."  with  "Rim-off  water  vdiich 
may  contain  organisms  from  the  woiic 
tray  must  be  appropriately 
decontaminated." 

106b.  hisert  after  "pollen"— "normally 
10-20  urn  in  size" 

133a.  Insert  sentence.  "A  HEPA  filter 
may  be  used  instead  of  the  80-85% 
filters  and  dampers." 

227.  Insert  after  "director" — ^"and  IBCs 
at  the  sending  and  receiving  institution." 

233.  Add  ad(fitional  sections: 
"Appendix  Q-II-3-B-f.  Floor  drains 
must  be  permanently  capped  or 
screened." 

"Appendix  Q-iI-3-B-g.  All  perimeter 
joints  and  openings  must  be  sealed  to 
form  an  inaect-proof  strecture. 

"Appenfix  <}4I-a-B-h.  All  access 
control  door(sl  to  interior  work  zone(s) 
must  be  appropriately  screened  (52 
mesh)." 

"Appendix  (HI-3-B-L  If  a  farced  air 
ventilation  system  is  provided,  vents 
must  be  appropriately  screened  (52 
nwrii)." 

251.  Add  after  "laundered."— 
"Persoonel  will  shower  before  exiting 
the  BL3-N  area  and  donning  of  personal 
street  clothing." 

255.  Insert  after  "laboratory 
director"— "and  IBC  chairman." 

261.  Replace  "Molded  surgical  masks 
or  respirators  •  *  *"  with  "Appropriate 
respirator  peotection  *  *  *". 

268.  Add — "Liquid  wastes  trom 
shower  rooms  and  toilets  may  be 
decontaaaioated  with  chemical 
disinfectants  by  methods  shown  to  be 
effective" 

270.  Add — "if  arthropods  are  used  in 
the  experiment  or  the  agent  under  study 
can  be  transmitted  by  an  arthropod,  the 
doors  will  be  appropriately  screened." 

271.  Delete  the  last  half  of  paragraph, 
beginning  with  "The  exhaust  air 

from  *  •  *." 

275.  Add  new  paragraphs— "Appendix 
Q-D-C-a-n.  Exhaust  air  from  BL3-N 
containment  zone  must  be  appropriately 


treated  by  filtering  throvgh  a  single 
HEPA  filter  or  incinerated  before 
ralaaaa  to  the  atmosphere.  DouUe  FflgPA 
filtration  is  required  if  a  recombinant 
DNA-oontaining  oiganisn  is  excreted  in 
animals  and  is  capable  of  contaminating 
the  room  auir  ai  a  level  to  exceed  1x10  * 
organisms  per  cubic  foot  of  exhausted 
air.  A  single  HEPA  filter  must  be 
installed  in  the  inlet  air  ventilation 
system.  Double  HEPA  filters  are 
required  in  the  supply  air  system  when  a 
need  is  identified  to  equip  the  exhaust 
system  with  double  HEPA  filters. 
Heating  Ventilation  Air  Conditioning 
(HVAC)  supply  and  exhaust  docts  and 
filter  housing  must  have  minimal  air  loss 
in  20  mmutes  at  4"  ot  water  gauge 
pressure,  or  pass  a  halogen  test  writh  a 
leak  rate  less  tkmi  aooOOl  cc/sec  at  4" 
water  gauge  pressure. 

"Appendix  Q-O-C-d-a  The  integrity 
of  the  animal  room  must  have  an  air 
leak  rate  (decay  rate)  not  to  exceed  7% 
per  minute  (logarithm  of  pressure 
against  time]  over  a  204unute  period  at 
2"  of  water  gaage  pressure  (rate  of 
decrease  is  0.05"  wgp/niin.)." 

308.  Replace  "Molded  surgical  masks 
or  respirators"  with  "Appropriate 
respirator  protection  *  *  *." 

325.  Delete  sentence  "Heating 
Ventilation  *  *  *." 

m.  Piopesd  Te  Ckne  the  Gene  Co^ng 
for  Vancomycin  Resistance  inlo 
StoeptoeeooaB  Sangids 

Sandra  Handwerger.  M.D.,  Beth  Israel 
Medical  Center.  New  York,  has 
requested  permission  to  clone  the  gene 
coding  for  vancomycin  resistance  from 
leuconostoc  species  into  streptococcus 
sanguis  via  a  helper  plasmid  system. 
These  experiments  are  covered  under 
Section  ni-A-2  of  the  NIH  Guidelines 
which  reads:  "Deliberate  transfer  of  a 
drug  resistance  trait  to  microorganisms 
that  are  not  known  to  acquire  it 
naturally,  if  such  acquisition  could 
compromise  the  use  of  the  drug  to 
control  disease  agents  in  humans  or 
veterinary  medicine  or  agriculture." 

rv.  Proposal  Te  Amend  AppemKx  H  of 
the  NIH  Guide&ies 

The  Federal  Register  of  )une  24. 1988 
(53  FR  23775),  contained  a  proposal  by 
the  Postal  Service  to  ban  the  shipment 
of  all  etiologic  agents,  or  materials 
belteved  to  contain  etiologic  agents,  as 
defined  by  the  Department  of 
Transportation  and  the  Department  of 
Health  and  Human  Services  regulations. 
Under  Appendix  H  of  the  current  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  of  May  7, 
1986  (52  FR  16976).  this  ban  could  apply 
to  all  shipments  of  recombinant 
molecules  contained  within  an  organism 


or  virus,  regardless  of  whether  they  art 
poteodailfy  hazoidoas  to  hon«i  health. 
Such  a  baa  coold  inhibit  the  exchange  of 
scientific  information.  It  co«ld  also 
affect  the  tetas  and  conditions  under 
whif^  rnmmrrr'r'  shippecs  wrould 
transport  recombinast  DNA  products. 
The  RAC  recognized  the  potential 
significance  of  this  issue  and  referred  it 
to  dw  Definitioas  Soboanndttee  of  the 
RAC  which  met  on  December  5. 1988. 

A.  Proposed  Replacement  of  Appendix 
H 

On  December  5. 1988.  the  Definitions 
Sabcommlttee  of  the  RAC  unanimoosly 
recommended  the  following  replacement 
of  Appendbc  H  of  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molectdes. 
"Preamble: 

"Recombinant  DNA  molecules 
contained  in  an  organism  or  in  a  viral 
genome  shall  be  shipped  under  the 
ai^ropriate  requirements  of  the  U.S. 
Public  Health  Service  (42  CFR.  Part  72), 
U.S.  Department  of  A^culture  (9  CFR. 
subchapters  D&E;  7  CFR.  Part  340)  and/ 
or  the  U.S.  D^artment  of 
Transportation  (49  CFR.  Part  173).  For 
purposes  of  these  Guidelines  the 
following  recombinant  DNA  molecules 
contained  in  an  organism  or  in  a  viral 
genome  shall  be  shifted  as  etiologic 
agents:  (1)  Those  listed  as  class  2. 3.  or  4 
agents  in  Ai^>endix  B;  and/ or  (2)  those 
contained  in  reference  G-ni-2  M  and/or 
(3)  those  regulated  as  animal  or  plant 
pathogens  or  pesU  under  titles  7  and  9 
CFR;  or  (4)  host  organisms  containing 
recombinant  DNA  derived  from  those 
organisms  or  virsl  genomes. 
"Appendix  H-I: 

"An  flhistration  of  one  method  of 
packaging  and  labeling  of  recombinant 
DNA-containing  microorganisms  and 
viral  genomes  defined  as  etiologic 
agents  in  the  PremaWe  is  shown  in 
Figures  1.  2.  and  3.  Additional 
information  on  packaging  and  shipping 
is  given  in  the  "Laboratory  Safety 
Monograph-A  Supplement  to  the  NIH 
Guidelines  for  Recombinant  DNA 
Research."  available  from  die  Office  of 
Recombinant  DNA  Activities  and  in  the 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories.* 

"Appendix  H-II— Footnote  and 
References  of  Appendix  H 1.  Biosafety 
in  Microbial  and  Biomedical 
Laboratories.  2nd  Editioa  (May  1988), 
U.S.  Department  of  Health  and  Human 
Services.  Centers  for  Disease  Control 
Atlanta.  Georgia  30333.  and  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892." 


B.  Proposed  Replacement  of  the 
Illustration  in  Appendix  H 

The  heading  changes  and  the 
replacement  paragraph  were  written  by 
NIH  staff  on  December  12, 1988,  to 
reflect  the  intent  of  the  Definitions 
Subcommittee  of  the  RAC. 

The  replacement  paragraph  will  read: 
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"Figures  1.  2.  and  3  depict  one  method 
for  the  packaging  and  labeling  of  those 
recombinant  DNA-containing  organisms 
and  viral  genomes  defined  as  etiologic 
agents  in  the  Preamble  of  Appendix  H. 
The  key  features  are  identified  in  Figure 
1.  It  is  the  responsibility  of  the  shipper 
to  comply  with  the  applicable 
requirements  of  42  CFR  Part  72  and  49 


CFR  Part  173  when  shipping  biological 
materials  or  etiologic  agents.  It  is 
recommended  that  all  organisms 
containing  recombinant  molecules, 
which  are  exempt  and/or  class  1  agents, 
should  be  shipped  in  secure,  leak-proof 
containers." 
See  illustration  attached. 
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V.  Review  of  Public  Infbmiation 
Brochure— "Gene  Therapy  for  Human 
Patients" 

The  Human  Gene  Therapy 
Subcommittee  of  the  Recombinant  DNA 
Advisory  Committee  has  developed  a 
document  to  be  used  m  edncating  the 
nonscientific  puMic  about  human  gene 
theraf^.  The  information  brochure 
includes  backgroond  material  about  the 
purposes  and  potential  of  research  in 
gene  therapy,  about  its  supervision,  and 
about  why  and  how  the  public  is 
involved.  The  RAC  will  review  the 
document. 

VI.  Proposal  To  Amend  Section  IV-C— 
Responsibilities  of  NIH 

The  Foundation  on  Economic  Trends 
and  Jeremy  Rifkin  have  submitted  a 
petition  to  the  NIH  Office  of 
Recombinant  DNA  Activities  to  amend 
the  NIH  Guidelines  to  establish  a 
Human  Eugenics  Advisory  Committee. 
The  proposed  amendment  is  as  follows: 

Proposed  Ameodment  to  the  National 
Insfitotes  of  Health  GmdeHnes  for 
Research  Involving  Recombinant  DNA 
Molecules  To  Establisli  a  Human 
Eugenics  Advisory  Conwrnttee  by  the 
FoundafioD  on  Economic  Trends 

November  4, 19M. 

Amend  Section  IV-C-2  as  follows:  At 
the  end  of  Section  lV-C-2,  add  the 
following: 

rV-C-2-a.  Human  Eugenics  Advisory 
Committee.  The  Human  Eugenics 
Advisory  Committee  (HEACJ  is 
responsible  for  carrsring  out  specified 
functions  described  below  as  well  as 
others  assigned  under  its  charter  or  by 
the  Secretary,  HHS,  tiie  Assistant 
Secretary  for  Health,  and  the  Director. 
NIH. 

The  committee  shall  consist  of 
eighteen  members,  including  the  chair, 
appointed  by  the  Secretary  or  his  or  her 
designee,  as  follows: 

(1)  Three  members  wh«)  are 
experienced  and  knowledgeable  in 
protecting  the  health,  safety,  and 
welfare  of  workers. 

(2)  Three  members  who  are 
experienced  and  knowled^able  in  the 
protection  of  pffvacy  and  civil  liberties. 

(2i)  Three  members  who  are 
experienced  and  knowledgeable  in 
protecting  the  rights  of  the  handicapped. 

(4)  Three  members  who  are 
experienced  and  knowledgeable  in  the 
abuses  and  ethical  problems  in  the  field 
of  ante-natal  and  neo-natal  testing. 

(5)  Three  member*  w^  are 
experienced  in  the  protection  of  the 
interests  of  consumers,  especfafly  in  the 
medical  and  insurance  fields. 
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|6>  Three  members  who  are 
experienced  and  knowledgeable  in 
motecuiar  biology  and  one  or  more  ol 
the  following  fields:  Discrimination  in 
education,  bio-ethics,  and  public  affairs. 

Groups  which  have  been  the 
traditional  victims  of  past 
discrimination,  including  minorities, 
womeit,  and  the  disabled  shall  be  well 
represented  on  the  committee. 

All  meetings  of  the  HEAC  shall  be 
announced  in  the  Federal  Register, 
including  tentative  agenda  items.  30 
days  in  advance  of  the  meeting  with 
final  agendas  (if  modified)  available  at 
least  72  hours  before  the  meeting. 

The  HEAC  shall  be  responsible  for 
advising  the  Director.  NIH.  on  each  and 
every  proposal  that  involves  any  human 
gene  therapy,  including  both  somatic 
cell  and  germ  line  therapy.  The  term 
"major  actions "^  in  Section  IV-C-l-b  of 
these  Guidelines  includes  all  such 
proposals.  The  HEAC  chairperson  shall 
be  notified  of  all  final  decisions  by  the 
Director,  NIH.  on  all  such  proposals  in 
the  same  maimer  as  the  RAC  and  IBC 
chairpersons  are  notified  of  certain  final 
decisions  under  Section  rV-C-l-b-{l ). 

Amend  Section  IV-C-1  lo  read  as 
follows:  Amend  the  second  sentence  to 
read  as  follows: 

The  Director  has  responsibilities 
under  the  Guidelines  that  involve 
ORDA,  the  RAC  and  the  HEAC. 

After  the  third  sentence  of  section  IV- 
C-1.  add: 

Advice  from  the  HEAC  is  primarily  on 
the  ethical,  philosophical,  sociaU 
economic,  and  eugem'c  implications  and 
impacts  of  human  genetic  therapy. 

Amend  Sectieo  IV-C-l-b  by  »trifcin«; 
all  of  the  lamgimge  after  "GirideKrtes ' 
and  inserting  language  thereafter  so  that 
the  text  of  the  provision  reads  as 
follows: 

In  carrying  out  the  responsibilities  set 
forth  in  this  section,  the  director  or  a 
designee  shall  weigh  each  proposed 
action  through  appropriate  analysis  and 
consultation  to  determine  that  it 
complies  with  the  Gufdelrnes,  presents 
no  stgnificant  risk  to  health  or  the 
environment,  and  presents  no  significant 
risk  of  (i)  adverse  impacts  on  the  civH 
liberties  or  on  the  social  or  economic 
status  of  those  persons  who  may  be  the 
subject  of  proposed  actions  involving 
gene  therapy.  (>i)  creating  tmdoe  ethical 
or  philosophical  dilemmas  or  problems 
for  such  persons,  and  (iir)  encouraging 
unsound.  nndestraMe  or  frivolotis 
human  eugenics  practices  by  either 
public  or  private  institntions  or 
individual  practitioners.  The  term 
"significant  risk"  herein  rnclydes 
adverse  in^^lications  for  the  ii»terest  to 
be  protected. 


Amend  Section  fV-C-l-b-{l)  by 
adding  'and  the  HEAC"  after  "the  RAC 
wherever  it  appears  in  that  provision. 

Amend  Section  IV-0-3-b-(l)  by 
adding  "and  HEAC"  after  "RAC"  where 
it  appears  in  the  text.  In  the  note  that 
follows  the  text,  add  "or  a  HEAC 
before  "meeting". 

Amend  Section  rV-C-»-b-{Z)  by 
adding  "and  HEAC  after  "RAC  and 
change  "meeting"  to  "meetings". 

Amend  Sections  rV-C-3-b-(3)  and 
IV-C-3-d  by  adding  "the  HEAC  after 
"RAC 

The  reasons  for  these  proposed 
revisions  an  set  forA  in  the  Petition  to 
the  Director  accompattyfng  these  - 
proposals. 
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Vn.  Proposed  Amendment  of  Section-I- 
B — Definition  of  Recombinant  DNA 
Molecules 

Section  I-B  of  the  NIH  Guidelines 
currently  reads  as  follows: 

"I-B— Definition  of  Recombinant  DNA 
Molecules 

"In  the  context  of  these  Guidelines, 
recombinant  DNA  molecules  are  defined 
as  either  (i)  molecules  which  are 
constructed  outside  living  cells  by 
joining  natural  or  synthetic  DNA 
segments  to  DNA  molecules  that  can 
replicate  in  a  living  cell,  or  (ii)  DNA 
molecules  that  result  from  the 
replication  of  those  described  in  (i) 
above. 

"Synthetic  DNA  segments  likely  to 
yield  a  potentially  harmful 
polynucleotide  or  polypeptide  (e.g..  a 
toxin  or  a  pharmacologically  active 
agent)  shall  be  considered  as  equivalent 
to  their  natural  DNA  counterpart.  If  the 
synthetic  DNA  segment  is  not  expressed 
in  vivo  as  a  biologically  active 
polynucleotide  or  polypeptide  product  it 
is  exempt  from  the  Guidelines." 

The  National  Wildlife  Federation  has 
submitted  a  request  that  the  NIH 
Guidelines  "be  expanded  to  encompass 
research  involving  organisms 
engineered  by  techniques  other  than 
recombinant  DNA." 

The  letter  proposing  this  change  is  as 
follows: 

The  NWF  requests  that  the  National 
Institutes  of  Health  (NIH)  Recombinant  DNA 
Advisory  Committee  (RAG)  recommend  to 
the  NIH  Director  that  the  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  ("Guidelines")  be  expanded  to 
encompass  research  involving  organisms 
engineered  by  techniques  other  than 
recombinant  DNA. 

Expanding  the  scope  of  the  Guidelines  is 
necessary  because  recent  advances  in 
science  have  added  to  the  list  of  techniques 
capable  of  producing  genetically  novel 
organisms.  A  growing  number  of  such 
organisms  are  not  subject  to  the  current 
Guidelines,  which  provide  oversight  only  of 
those  organisms  formed  by  narrowly  defined 
recombinant  DNA  techniques.  Like 
recombinant  DNA.  these  new  techniques  will 
produce  organisms  that  may  pose  human 
health  and  environmental  risks. 

We  readily  acknowledge  the  difficulty  of 
defining  the  scope  of  NIH  guidelines  in  an  era 
of  rapid  technological  change.  Although  there 
may  be  other  approaches,  to  begin  the 
discussion,  we  propose  that  Section  I-B  of  the 
NIH  Guidelines,  Definition  of  Recombinant 
DNA  Molecules,  be  replaced  by  a  new 
section  bringing  within  the  scope  of  the 
guidelines  all  organisms  into  which  foreign 
DNA  has  been  stably  integrated,  regardless 
of  technique.  We  do  not  propose  particular 
language  because  we  believe  that  the  precise 


contours  of  the  Guidelines  would  benefit 
from  thorough  discussion  by  the  RAC. 

Background 

The  Guidelines  were  developed  in  1976  to 
provide  standards  of  safety  in  research  with 
recombinant  DNA  techniques.  The  purpose  of 
the  Guidelines  was  to  protect  researchers 
and  the  public  from  potential  hazards  to 
human  health  and  the  environment  posed  by 
genetically  novel  organisms.' 

The  central  concern  of  the  NIH  was  the 
genetic  novelty  of  the  organisms  created  by 
recombinant  DNA  technipues.  As  the  NIH 
stated  in  its  1977  Environinental  Impact 
Statement  on  the  Guidelines  (2),  "|c)oncem 
over  the  potential  for  hazard  in  organisms 
containing  recombined  DNA  develops  from 
the  central  idea  that  such  recombinants  will 
be  unique  types  of  organisms,  not  normally 
arising  in  nature,  and  that  their  properiies 
will  therefore  be  unknown  and 
unpredictable." 

As  there  was  only  one  technique  capable 
of  providing  transgenic  organisms  in  1976.  the 
Guidelines  are  written  to  cover  only  that 
technique.  Current  Guidelines  (3)  apply  only 
to  recombinant  DNA  molecules,  which  they 
define  "*  *  *  as  either  (i)  molecules  which 
are  constructed  outside  living  cells  by  joining 
natural  or  synthetic  DNA  segments  to  DNA 
molecules  that  can  replicate  in  a  living  cell 
or  (ii)  DNA  molecules  that  result  from  the 
replication  of  those  described  in  (i)  above." 
This  definition  captured  most  genetically 
novel  organisms  for  review  because  the 
recombinant  DNA  technique  depends  on 
joining  the  foreign  DNA  to  be  transferred  to 
vector  DNA  outside  of  living  cells. 

The  New  Transgenic  Techniques 

Since  that  time,  scientists  have  developed 
Other  gene  transfer  techniques  (e.g., 
electroporation,  microprojectile  techniques, 
microinjection,  chemical  poration,  cell  fusion) 
that  can  produce  genetically  novel  organisms 
but  will  not  necessarily  involve  "a  joining  of 
natural  or  synthetic  segments  to  DNA 
molecules"  outside  living  cells.  References  4- 
13  provide  a  sample  of  techniques  currently 
capable  of  producing  so-called  transgenic 
organisms — those  with  DNA  from  dissimilar 
parent  organisms. 

The  key  to  these  new  transgenic  techniques 
is  that  they  are  not  dependent  upon  vectors 
to  transfer  the  foreign  DNA.  Although  these 
techniques  are  not  yet  well  understood,  it  is 
known  that  small  pieces  of  foreign  DNA 
introduced  into  a  cell  without  vectors  can 
become  incorporated  into  the  chromosomes 
and  be  expressed 

As  a  result  of  these  advances,  transgenic 
organisms  may  be  produced  by  a  number  of 
techniques,  including,  but  not  limited  to 
recombinant  DNA.  Transgenic  techniques 
that  do  not  require  "recombinant  DNA" 
procedures  produce  organisms  that  can  be 


■  The  1976  "Decliion  of  the  Director.  NIH.  to 
Release  Guidelinet  for  Retearch  on  Recombinant 
DNA  Moleculei"  (1,  p.  27904)  declared  that  "|tjhe 
object  of  these  guidelines  is  to  ensure  that 
experimental  DNA  recombination  will  have  no  ill 
effects  on  those  engaged  In  the  work,  on  the  general 
public,  or  on  the  environment". 


;      ►      ^      *      *      * 
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identical  to  organisms  created  with 
recombinant  DNA  techniques. 

RAC  members  acknowledged  the 
deficiencies  in  the  current  Guidelines  at  June 
3, 1986,  meeting  in  a  discussion  of 
amendments  to  the  Guidelines  regarding 
transgenic  animals  (14, 15, 16).  Certain 
experiments  with  transgenic  animals  are  not 
subject  to  the  Guidelines  because  the  DNA 
added  to  the  animals  is  not  "recombinant 
DNA"  as  defined  by  the  Guidelines. 
According  to  meeting  participants. 

•  "*  *  *  there  is  a  serious  and  significant 
loophole  that  needed  to  be  addressed  *  *  *" 
(18,  p.  18): 

•  the  technology  exists  to  create  non- 
recombinant  transgenic  organisms  ("*  *  * 
the  technology  is  moving  fast  enough  that  by 
the  time  this  [transgenic  animal  amendment] 
went  anyplace  that  there  will  be  such  things", 
(16,  p.  26); 

•  some  transgenic  organisms  pose  hazards 
("*  *  *  if  you're  injecting  DNA  into  an 
animal  •  •  •  you've  potentially  created 
something  that  might  be  harmful,  so  you 
shouldn't  let  it  wild.  You  couldn't  let  it  out 
into  the  wild."  (16,  p.  39). 

Summary 

Gene  transfer  technology  has  now  moved 
beyond  recombinant  DNA  techniques.  The 
NIH  should  delay  no  longer  in  developing 
Guidelines  that  reflect  current  scientific 
knowledge  so  that  the  public  and  the 
environment  are  protected  from  potential 
hazards  of  the  new  gene  transfer 
technologies.  There  is  no  scientific  rationale 
for  liniiting  oversight  to  one  subset  of 
genetically  novel  organisms. 

We  urge  the  RAC  to  recommend  to  the  NIH 
Director  that  the  Guidelines  be  updated  and 
expanded  to  encompass  all  organisms 
possessing  the  same  degree  of  genetic  novelty 
as  organisms  produced  by  recombinant  DNA 
techniques  as  currently  defined. 

We  look  forward  to  the  RAC's 
consideration  of  this  request  at  the  Jaiiuary, 
1989,  meeting.  Please  Call  (797-6892)  if  you 
have  any  questions. 

Sincerely, 
fane  Rissler, 
National  Biotechnology  Policy  Center. 
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OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  PR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual -programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  heu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  Usted  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  December  23, 1988. 
WUliam  F.  Raub, 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc.  88-30076  Filed  12-2^-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Alrapaca  Docicat  Na  8S-AWA-3] 

Proposed  Estal)lishinent  of  an  Airport 
Radar  Service  Area;  San  Jose,  CA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTUM:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  an  Airport  Radar  Service  Area 
(ARSA)  at  San  Jose  International 
Airport.  CA.  This  location  is  a  public 
airport  with  an  operating  control  tower 
served  by  a  Level  V  Radar  Approach 
Control  Facility  and  a  Level  III  Limited 
Terminal  Radar  Approach  Control  in  a 
Tower  Cab  (TRACAB).  Establishment  of 
this  ARSA  would  require  that  pilots 
maintain  two-way  radio  communication 
with  air  traffic  control  (ATC)  while  in 
the  ARSA.  Implementation  of  ARSA 
procedures  at  this  affected  location 
would  promote  the  efflcient  control  of 
air  traffic  and  reduce  the  risk  of  midair 
collision  in  terminal  areas. 
date:  Comments  must  be  received  on  or 
before  February  13. 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-204],  Airspace  Docket  No.  BB- 
AWA-3,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8'.30  a.m.  and 
5*0  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW..  Washington,  DC. 

The  infonnal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-0254. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpfid  in 
developing  reasoned  regulatory 
decisioRS  on  die  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  profKMal. 
Conununications  should  identify  the 
airspace  docket  and  be  submitted  in 
tripUcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Airspace  Docket  No.  8»-AWA-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  wiU 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  Tiled  in  the  docket. 

AvidbbiBtyefNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviatioo  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-23a  800  Independence 
Avenue.  SW..  Washington,  DC  20991.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
prooedore. 

Background 

On  April  22, 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  procedural  aspects 
of  the  ATC  system.  Among  the  main 
objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates.  Model  B. 
subsequently  redesignated  ARSA. 
became  the  reconunendation  by  a 
consensus. 


in  response,  the  FAA  published  NAR 
Reconunendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
NoHce  83-9  (July  28, 1983:  48  FR  34286) 
proposing  the  establishment  of  ARSA's 
at  the  Robert  Mueller  Municipal  Airport, 
Austin,  TX.  and  the  Port  of  Coliunbus 
International  Airport,  Columbus,  OH. 
ARSA's  were  designated  at  these 
aiiports  on  a  temporary  basis  by  SFAR 
No.  45  (October  28. 1983:  48  FR  50038]  in 
order  to  provide  an  operational 
confirmation  of  the  AJISA  concept  for 
potential  apphcation  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27. 1985,  issued  a  fmal  rule  (50  FR  9252: 
March  6. 1985}  defining  an  ARSA  and 
establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin.  TX.  and 
Colimibus,  OH,  airports  and  also  at  the 
Baltimore/Washington  International 
Airport  Baltimore,  MD,  (50  FR  9250: 
March  6, 1985).  The  FAA  has  stated  that 
future  notices  would  propose  ARSA's 
for  other  airports  at  which  TRSA 
procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  are  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria  take 
into  account,  among  other  things,  traffic 
mix,  flow  and  density,  airport 
configuration,  geographical  features, 
collision  risk  assessment,  and  ATC 
capabilities  to  provide  service  to  users. 
This  criteria  has  been  developed  and  is 
being  published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
12S  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  AitSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
without  TRSA's  which  warrant 
implementation  of  an  ARSA. 

Related  rulemaking 

This  notice  proposes  an  ARSA 
designation  at  a  location  not  identified 
as  a  candidate  for  an  ARSA  in  the 
preamt>le  to  Amendment  No.  71-10  (50 
FR  9252).  Other  candidate  locations  will 
be  proposed  in  future  notices  published 
In  tfae  Federal  Register. 


The  Currant  SituatkM  at  the  Proposed 
ARSAF 


San  Jose  iBtaraatiaaal  Airport  is  a 
public  airport  aritli  an  operating  oontrol 
tower  served  by  a  Level  V  Radar 
Approadi  Control  Facility  and  a  Level 
in  Limited  Tenoinal  Radar  Approadi 
Control  in  a  Tower  Cab  (TRACAB).  The 
airport  operations  at  das  airport  are 
quite  varied  as  to  the  mix  of  airciafL 
Speeds  range  Arm  Ike  extremely  sloir  to 
the  maxtmBtn  speed  allowed  under 
regulations,  with  moieaveralnlity 
varying  &<oai  the  extremely 
maneuveiaUe  to  the  slower 
maneavering  aircraft.  Aitboagh  most 
aircraft  lamfing  at  San  Jose  International 
Airport  are  sequenced  with  the  aid  at 
radar,  airspace  and  operating  rales  are 
not  establisbed  by  regulation. 
Partidpatioo  bjr  pUots  operating  under 
visual  flight  rules  (VFR)  is  volantaiy. 
althoogh  pilots  are  urged  to  participate. 
This  level  of  service  is  known  as  Stage  II 
and  is  provided  at  some  locations  not 
identified  as  lUSA's.  The  NAR  Task 
Group  reooraaieiided  and  the  FAA 
adopted  the  establishmeHt  of  numerical 
criteria  to  allow  airports  such  as  San 
Jose  international  with  safety,  traffic 
and  other  needs  to  become  candidates 
for  ARSA's  regardless  of  the  presence  ol 
a  TRSA. 

San  Jose  fatteraational  Aiiport  is 
rapidly  becoming  more  heavily  used  by 
numerous  air  carriers  and  air  taxis.  The 
2.643.898  passengers  boarded  ammally 
far  sm-passes  tliat  of  250v000  annually 
adc^tcd  as  being  oecessary  for  ARSA 
candidacy. 

The  NAR  Task  Group  stated  that 
because  there  are  different  levels  of 
service  offered  In  termioal  areas  sudi  as 
San  Jose  International  Airport  users  are 
not  always  sure  of  what  restrictions  or 
privileges  exist,  or  how  to  oope  with 
them.  Stage  II  ser\'ioes  offered  at  San 
Jose  International  Airport  include  traffic 
advisories  and  sequencing  to  the 
runway  but  do  not  include  conflict 
resolution  in  the  terminal  airspaoe. 
Participation  m  this  program  is  strictly 
volimtary.  The  only  service  available 
outside  the  airport  traffic  area  is 
separation  for  instrument  flight  rule 
(IFR)  traffic  and  VTR  traffic  advisories 
as  an  additional  service.  Some  believe 
that  the  voluntary  nature  of  Stage  II  »i 
airports  with  SKxlerate  activity  levels 
does  not  adequately  address  the 
problems  associated  with 
aonpartidpating  aircraft  operating  in 
relative  proximity  to  the  airport  ajod 
associated  approach  and  departure 
courses.  There  is  strong  advocacy 
among  user  oi;ganizations  that  terminal 
radar  facilities  should  provide  all  pilots 
the  same  service  in  the  same  way,  to  the 


exteat  feaaible,  snthio  staodaid  size 
airspace  designations. 

Certain  provisions  of  FAR  1 9LS7  add 
to  the  problem  identified  by  the  task 
group.  For  example,  aircraft  operating 
under  VFR  to  or  from  a  satellite  airport 
and  within  the  airport  traffic  area  (ATAJ 
of  the  primary  airport  are  excluded  from 
the  two-way  radio  oommuntcatioas 
requirement  at  S  91.87.  This  conditioB  is 
acceptable  ontil  the  vohnae  and  density 
of  traffic  at  the  primary  airport  dictates 
further  action. 

The  PiupuBai 

l^e'FAA  is  considering  an 
amendment  to  S  71.501  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  e-stublish  an  ARSA  at  San 
Jose  International  Airport  CA.  which  is 
a  public  airport  with  an  operating 
control  tower  served  by  a  Level  V  Radar 
Approach  Control  Facility  and  a  Level 
ni  Limited  Radar  Approach  Qmtrol  ic  a 
tower  cab  (TRACAB).  The  proposed 
location  is  depicted  on  a  chart  in 
Appendix  1  of  diis  notice. 

Section  91.88  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  91j  defines  an 
ARSA  and  prescribes  operating  rules  for 
aircraft  ultraGght  vehides.  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA.  The  ARSA  rule 
provides  in  part  that  prior  to  entering 
the  ARSA.  any  aircraft  arriving  at  any 
airport  in  an  ARSA  or  flying  throu^  an 
ARSA  must  (1)  Establish  two-way  radio 
communications  with  the  ATC  fadlity 
having  jurisdiction  over  the  area;  and  (2J 
while  in  the  ARSA.  maintain  two-way 
radio  communications  with  diat  ATC 
facility.  For  aircraft  departing  from  the 
primary  aiiport  wjthin  the  ARSA.  two- 
way  radio  communicadons  must  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  a  satellite  airport  within  the 
ARSA.  two-way  radio  communications 
must  be  established  with  the  ATC 
facility  having  jurisdiction  over  the  area 
as  soon  as  practicable  after  takeoff  and 
thereafter  maintained  while  operating 
within  the  ARSA. 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  patleni 
for  the  aiiport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  bom 
any  of  the  operating  requirements  of  the 
rule  when  ssfaly  considerations  justify 
the  deviation  or  more  efficient 
utilization  of  >hp  airspace  can  be 
attained  through  such  deviations. 
Ultralight  vehicle  operations  and 
parachute  jumps  in  an  ARSA  may  only 
be  conducted  under  the  terns  of  an  ATC 
authorization. 


"nte  FAA  adapted  the  NAR  task  grasv 
reooBiaiendatioa  that  eads  ARSA  be  of 
the  same  mirapatx  ooafiguration  insain- 
as  is  pnKticaUe.  llie  standard  ARSA 
consists  ot  airspaoe  urUhin  5  nautical 
miles  of  the  priaMfy  airport  extending 
from  the  sudaoe  to  aa  altitude  of  4j000 
feet  above  tlat  ain>art's  elevation,  and 
diat  airspace  bttweeu  S  and  10  nanlicBl 
miles  frosi  tbe  primary  airport,  from 
1,200  feet  above  the  surface  to  an 
altitude  of  4.000  ieet  above  that  airport's 
elevation.  Plupuat-d  det'iatiuB  from  Ibe 
standatd  has  been  necessary  ■(  some 
airports  due  to  adfacent  regulatory 
airspace.  inteniatiaBal  boandaries. 
topography.  f*r  nnovuai  operational 
requirements. 

Definitions,  operating  TeqnireineDts. 
and  speciGK  airspace  designations 
applicable  to  ARSA's  may  be  found  in 
Federal  Aviation  Ragalataona  f  71.14 
and  1 71.901  (14  CFR  Part  71),  and  i  01.1 
and  S  91 .88  (14  CPR  Part  «1|. 

For  tbe  reasons  discussed  under 
"Regulators'  Evalaation."  tfie  FAA  has 
determined  that  dtis  proposed  regidation 
is  not  a  "major  rule"  under  Executive 
Order  12291  and  is  not  a  **significant 
rule"  under  DOT  ftegutatory  Policies 
and  Piotiedwes  (44  FR  11t)34:  Febnnay 
28,lflT«J. 

Regulatory  Evaluation 

The  FAA  has  conducted  a  Regulatory 
EvahiatTon  of  the  proposed 
establishment  of  diis  additional  ARSA 
site.  The  major  findings  of  that 
evaluation  are  summarized  below,  and 
the  evaluation  is  available  rn  the 
regulatory  docket 

a.  Costs 

Costs  whidi  potentially  could  resuh 
from  the  establishment  of  an  additional 
ARSA  site  fall  into  the  following 
categories: 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA. 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  pubha  and 
pilot  education. 

(3)  Additional  operatiqg  costs  for 
circumnavigating  or  Sying  over  the 
ARSA. 

(4)  Potential  delay  costs  resulting  frooi 
operations  within  an  ARSA. 

(5)  The  need  for  some  operators  to 
pujxihase  radio  transceivers. 

(6)  Miscellanoos  costs. 

It  has  been  tbe  FAA's  experience, 
however,  that  these  potential  costs  do 
not  materialize  to  any  appreciable 
deg!«e.  and  \tiben  they  do  occur,  they 
are  transitional,  relatively  low  in 
magnitude,  or  attributable  to  speafic 
impleraeiriatioo  probleau  that  have 
been  expenenoed  Ml  a  voy  small 
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minority  of  ARSA  sites.  The  reasons  for 
these  conclusions  are  presented  below. 

The  FAA  expects  that  the  additional 
ARSA  site  proposed  in  this  notice  can 
be  implemented  without  requiring 
additional  controller  personnel  above 
current  authorized  staffing  levels, 
because  participation  in  radar  services 
at  this  location  is  already  quite  high,  and 
the  separation  standards  permitted  in 
the  ARSA  will  allow  controllers  to 
absorb  the  slight  increase  in 
participating  traffic  by  handling  all 
traffic  much  more  efficiently.  Further, 
because  controller  training  will  be 
conducted  during  normal  working  hours 
and  these  facilities  already  operate  the 
necessary  radar  equipment,  the  FAA 
does  not  expect  to  incur  any  appreciable 
implementation  costs.  Essentially,  the 
FAA  will  modify  its  terminal  radar 
procedures  at  the  proposed  ARSA  site  in 
a  manner  that  will  make  more  efficient 
use  of  existing  resources. 

No  additional  costs  are  expected  to  be 
incurred  because  of  the  need  to  revise 
sectional  charts  to  incorporate  the  new 
ARSA  airspace  boundaries.  Changes  of 
this  nature  are  routinely  made  during 
charting  cycles,  and  the  planned 
effective  dates  for  newly  established 
ARSA's  are  scheduled  to  coincide  with 
the  regular  6-month  chart  publication 
intervals. 

This  rulemaking  proceeding  and 
process  will  satis^  much  of  tne  need  to 
notify  the  public  and  educate  pilots 
about  ARSA  operations.  The  informal 
public  meetings  being  held  at  each 
location  where  an  ARSA  is  being 
proposed  provides  pilots  with  the  best 
opportunity  to  learn  both  how  an  ARSA 
works  and  how  it  will  affect  their  local 
operations.  The  expenses  associated 
with  these  public  meetings  are 
considered  costs  attributable  to  the 
rulemaking  process:  however,  any  public 
information  costs  following 
establishment  of  a  new  ARSA  are 
stiictly  attributable  to  the  ARSA.  The 
FAA  expects  to  distribute  a  Letter  to 
Airmen  to  all  pilots  residing  within  50 
miles  of  an  ARSA  site  explaining  the 
operation  and  configuration  of  the 
ARSA  finally  adopted.  The  FAA  also 
has  issued  an  Advisory  Circular  on 
ARSA's.  The  combined  Letter  to  Airmen 
and  prorated  Advisory  Circular  costs 
have  been  estimated  to  be 
approximately  $500  for  each  ARSA  site, 
liiis  cost  is  incurred  only  once  upon  the 
initial  establishment  of  an  ARSA. 

Information  on  ARSA's  following  the 
establishment  of  additional  sites  will 
also  be  disseminated  at  aviation  safefy 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 


safefy  issues  and,  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 
Additionally,  no  sifpificant  costs  are 
expected  to  be  incurred  as  a  result  of  the 
foUow-on  user  meetings  that  will  be  held 
at  each  site  following  implementation  of 
the  ARSA.  These  meetings,  which  will 
allow  users  to  provide  feedback  to  the 
FAA  on  local  ARSA  operations,  are 
being  held  at  public  or  other  facilities 
which  are  being  provided  free  of  charge 
or  at  nominal  cost  Further,  because 
these  meetings  are  being  conducted  by 
local  FAA  facilify  personnel,  no  travel, 
per  diem,  or  overtime  costs  will  be 
incurred  by  regional  or  headquarters 
personnel. 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  a  TRSA  without 
establishing  radio  communications  or 
participating  in  radar  services  may 
choose  to  drciminavigate  the  mandatory 
participation  airspace  of  an  ARSA 
rather  than  participate.  Some  minor 
delay  costs  will  be  incurred  by  these 
pilots  because  of  the  additional  aircraft 
variable  operating  cost  and  lost  crew 
and  passenger  time  resulting  from  the 
deviation.  Other  pilots  may  elect  to 
overfly  the  ARSA  or  transit  below  the 
1,200  feet  above  ground  level  (AGL) 
floor  between  the  5-  and  10-nautical- 
mile  rings.  Although  this  will  not  result 
in  any  appreciable  delay,  a  small 
additional  fuel  bum  will  result  from  the 
climb  portion  of  the  altitude  adjustment, 
which  will  be  offset  somewhat  by  the 
descent 

The  FAA  recognizes  that  the  potential 
exists  for  delays  to  develop  at  some 
locations  following  establishment  of  an 
ARSA.  The  additional  traffic  that  the 
radar  facilities  will  be  handling  as  a 
result  of  the  mandatory  participation 
requirement  may,  in  some  instances, 
result  in  minor  delays  to  aircraft 
operations.  The  FAA  does  not  expect 
such  delay  to  be  appreciable.  The  FAA 
expects  that  the  greater  flexibilify 
afforded  controllers  in  handling  traffic 
as  a  result  of  the  separation  standards 
aUowed  in  an  ARSA  will  keep  delay 
problems  to  a  minimum.  Those  that  do 
occur  will  be  transitional  in  nature, 
diminishing  as  facilities  gain  operating 
experience  with  ARSA's  and  leam  how 
to  tailor  procedures  and  allocate 
resources  to  take  fullest  advantage  of 
the  efficiencies  that  an  ARSA  will 
permit  This  has  been  the  experience  at 
most  of  the  locations  where  ARSA's 
have  been  in  effect  for  the  longest 
period  of  time  and  is  the  recurring  trend 
at  the  locations  that  have  been  more 
recently  designated. 

The  FAA  does  not  expect  that  any 
operator  will  Hnd  it  necessary  to  install 
radio  transceivers  as  a  result  of 


establishing  the  ARSA  proposed  in  this 
notice.  Aircraft  operating  to  and  from 
primary  airports  already  are  required  to 
have  two-way  radio  communications 
capability  because  of  existing  airport 
traffic  areas  and,  therefore,  will  not 
incur  any  additional  costs  as  a  result  of 
the  proposed  ARSA.  Further,  the  FAA 
has  made  an  effort  to  minimize  these 
potential  costs  throughout  the  ARSA 
program  by  providing  airspace 
exclusions,  or  cutouts,  for  satellite 
airports  located  within  5  nautical  miles 
of  the  ARSA  center  where  the  ARSA 
would  otherwise  have  extended  down  to 
the  surface.  Procedural  agreements 
between  the  local  ATC  facilify  and  the 
affected  airports  have  also  been  used  to 
avoid  radio  installation  costs. 

At  some  proposed  ARSA  locations. 
special  situations  might  exist  where 
establishment  of  an  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
However,  exclusions,  cutouts,  and 
special  procedures  have  been  used 
extensively  throughout  the  ARSA 
program  to  alleviate  adverse  impacts  on 
local  fixed  base  and  airport  operators. 
Similarly,  the  FAA  has  eliminated 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
on  soaring,  ballooning,  parachuting, 
ultralight  and  banner  towing  activities, 
by  developing  special  procedures  to 
accommodate  these  activities  through 
local  agreements  between  ATC  facilities 
and  the  affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  that 
any  such  adverse  impact  will  occur  at 
the  candidate  ARSA  site  proposed  in 
this  ^tice. 

b.  Benefits 

Much  of  the  benefit  that  will  result 
from  ARSA's  is  nonquantifiable  and  is 
attributable  to  simplification  and 
standardization  of  ARSA  configurations 
and  procedures.  Further,  once 
experience  is  gained  in  ARSA 
operations,  the  flexibilify  allowed  air 
traffic  controllers  in  handling  traffic 
within  an  ARSA  will  enable  them  to 
move  traffic  efficiently  and  with 
increased  safety. 

Some  of  the  benefits  of  the  ARSA 
caimot  be  specifically  attributed  to 
individual  candidate  airports,  but  rather 
wUl  result  from  the  overall 
improvements  in  terminal  area  ATC 
procedures  realized  as  ARSA's  are 
implemented  throughout  the  country. 
ARSA's  have  the  potential  of  reducing 
both  near  and  actual  midair  collisions  at 
the  airports  where  they  are  established. 
Based  upon  the  experience  at  the  Austin 
and  Columbus  ARSA  confirmation  sites, 
the  FAA  estimates  that  near  midafr 
collisions  may  be  reduced  by 
approximately  35  to  40  percent  Further. 


the  FAA  estimates  that  implementation 
of  the  ARSA  program  nationally  may 
prevent  approximately  one  midair 
collision  every  1  to  2  years  throughout 
the  United  States.  The  quantifiable 
benefits  of  preventing  a  midair  coUision 
can  range  from  less  than  $100,000. 
resulting  from  the  prevention  of  a  minor 
nonfatal  accident  between  general 
aviation  aircraft  to  $300  million  or  more, 
resulting  from  the  prevention  of  a  midair 
collision  involving  a  large  air  carrier 
aircraft  and  numerous  fatalitiet. 
Establishment  of  an  ARSA  at  the  site 
proposed  in  this  notice  wiu  contribute  to 
these  improvements  in  safefy. 
c.  Comparison  of  Costs  ami  Benefits 
A  direct  comparison  of  the  costs  and 
benefits  of  this  proposal  is  difficult  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  rule  are  nonquantifiable.  and  it  is 
difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites. 

The  FAA  expects  that  any  adjustment 
problems  that  may  be  experienced  at 
the  ARSA  location  proposed  in  this 
notice  will  only  be  temporary,  and  that 
once  established,  the  ARSA  will  result 
in  an  overall  improvement  in  efficiency 
in  terminal  area  operations,  lliis  has 
been  the  experience  at  the  vast  majority 
of  ARSA  sites  that  have  already  been 
implemented.  In  addition  to  these 
operational  efficiency  improvements, 
establishment  of  the  proposed  ARSA 
site  will  contribute  to  a  reduction  in 
near  and  actual  midair  collisions.  For 
these  reasons,  the  FAA  expects  that 
establishment  of  the  ARSA  site 
proposed  in  this  notice  will  produce  long 
term,  ongoing  benefits  that  will  far 
exceed  the  costs,  which  are  essentially 
transitional  in  nature. 

International  Trade  Impact  Analysis 

This  proposed  regulation  will  only 
affect  terminal  airspace  operating 
procedures  at  selected  airports  within 
the  United  States.  As  such,  it  will  have 
no  affect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  affect  the  sale  of 
United  States  aviation  prodocts  or 
services  in  foreign  countries. 

Regulatory  Flexibility  Detenninaliaa 

The  Regulatory  Flexibilify  Act  off  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regvlations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 


Rides 


small  not-ior-profit  orgaaisationa.  The 
RFA  reqoiras  agencies  to  veriew  ndes 
that  may  have  a  signfficant  economic 
impact  on  a  substaatial  nonber  of  sand! 
entities. 

The  smaR  entfties  that  potentiafty 
could  be  affected  by  faDplenentatioo  of 
the  ARSA  program  include  the  fixed- 
base  operators,  flight  schools, 
agricultural  operators  and  other  small 
aviation  businesses  located  at  satellite 
airports  within  5  nautical  ailes  of  die 
ARSA  center.  If  the  mandatory 
1>«1icy>ation  reqwreownt  wcfe  to 
extend  do«m  to  tJw  surfs  k  at  these 
aiiports.  where  wider  cuirent 
regulations  paiticipatioa  in  radar 
services  and  radio  oomnmncation  with 
ATC  is  voluntary,  operations  at  these 
airports  might  be  altered  and  some 
business  could  be  lost  to  airports 
outside  of  the  ARSA  core.  Tlie  FAA  has 
proposed  to  exclude  asany  satellite 
airports  located  within  5  nautical  ■ 
of  the  primary  airport  at  caadidale 
ARSA  sites  to  avoid  adversely 
impacting  their  operations  and  to 
simplify  coordinating  ATC 
responsibilities  between  the  ptieniy 
and  satellite  airports.  In  sone  cases,  the 
same  purposes  will  be  achieved  thmmh 
Letters  of  Agreement  between  ATC  «nd 
the  afiected  airports  llhak  estabfisih 
special  procediu«s  for  «?r— 'ting  to  and 
from  these  airports.  In  this  mannes.  the 
FAA  expects  to  T^iiin^fif  atqr  mdvetwt 
Intact  on  the  operatians  of  sbbU 
satellite  airports  that  potoitiafly  coidd 
result  from  the  ARSA  pragtam. 
Sinalarly,  the  FAA  expects  to  e£auiate 
potentially  adveise  isipacts  on  existing 
flight  training  practioe  areas,  as  wefl  as 
soaring,  ballooniqg,  pj'^yrhwting. 
ultralight  and  hamau  towiqg  activitie*. 
by  developiog  specisl  proorfwes  tiiat 
will  aoooamiodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
The  FAA  has  utilized  such  arrangements 
extensively  in  implementing  the  ARSA's 
that  have  been  established  to  date. 

Further,  because  the  FAA  expects  that 
any  delay  problems  that  may  initially 
develop  following  implementation  of  aa 
ARSA  will  be  transitory^  and  because 
the  airports  that  will  be  affected  by  the 
ARSA  program  represent  only  a  snail 
proportion  of  ail  the  public  use  airports 
fat  operation  within  the  United  States. 
BmM  eotities  of  any  type  that  use 
aircraft  in  the  course  of  their  business 
will  not  be  adversely  impacted. 

For  these  reasons,  the  FAA  certifies 
that  the  proposed  regulation,  if  adopted. 


wiU  Aot  result  in  a  significant  economic 
impact  on  a  sohstantial  number  of  small 
entities,  and  a  regulatory  flexibilify 
anafysis  is  not  required  under  the  terms 
of  the  RFA. 

listof  Sub)acts  hi  14  CFR  Part  71 

Aviation  Safefy.  Airport  Radar 
Service  Areas. 

The  Propossd  Aaaa^Hat 

Accordingly,  poracaol  to  tkte  authority 
delegated  to  me.  Ike  Federal  Aviatton 
Adrainisii  iifiua  proposes  to  aawad  Vatt 
71  of  the  Federal  AviatioD  Regriatians 
(U  era  Part  71|  as  follows: 

PARTTt-CCSKSIIAIIOM  OF  FEOBUL 


V-tke  Mtfaodty  cilatiflp  for  Part  71 
mnfiaaestot— d  — ioBowa: 


S71JM 
Z-fTLSnis 

San  lose.  CA 


:« use  IMifA).  iasm*i.  tSK 

EnoBtiw  CMar  MKt:  49  U.S.C  MW 
(Revtsed  Puh  L  V-««B.  Juniaiy  U,  MO);  M 
C3>ltll.ea 


ifolows: 


r  axtending  Qp«M<d  from  Che 
I  iadndiat  4ja00  feet  M9L 
nfShcSanfose 
t(laL3r2141'N..  Img. 
I2I*9SWW4.  axdndiiig  tkat  airspace  below 
.  om  the  025*  bearing  frovj  the 
tat  5  miles  exWodiig  southeaatwund 
1  isSercepting  a  poiet  wu  the  142*  bearing 
I  Oakland  at  30  miles  (interolMnge  of  U.S. 
ite  101  andzao]  then  via  the  142* 
biwring  bam  Oakland  until  intersectiDg  the  5- 
■fle  radius  of  4he  airport;  and  that  airapece 
within  a  10-mile  Tsriiiu  of  the  airport 
extending  apward  from  UOO  feet  MSL  to  and 
including  4,000  feet  MSL  on  the  442'  beahqg 
fron  Oaldand  clockwise  to  the  160*  bearing 
frsm  the  airport,  and  that  airspace  witliin  a 
lA-mile  radius  of  the  airport  on  the  160* 
t>earing  from  the  airport  clockffise  to  the  303* 
bearing  from  the  airport  extending  upward 
from  tOOO  feet  MSL  to  and  including  4,000 
feet  MSL,  exclading  that  airspace  weal  of  the 
161*  bearing  frora  Oakland,  and  that  sirspace 
within  a  10-mile  radius  of  the  airport  on  the 
303*  beanng  dodcwne  to  VS.  H^way  680 
extending  upward  from  1.900  feet  MSL  to  and 
tBcludii«  4,000  feet  MSL.  exclading  that 
airspaoe  t)eyond  7  miles  on  Ihe  341'  l>eanng 
flora  tke  airport  extending  clockwise  imtil 
US.  Highway  680. 

issBed  in  Wnlnagton,  DC  on  December  27. 

HaraUW.  Backer. 

Manager,  Airspace-Rules  and  Aeroaautical 
Information  Division. 
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AIRPORT  RADAR  SERVICE  AREA 

(NOT  TO  B£  USED  FOU  NAVIGATION) 

SAN    JOSE,  CALIFORNIA 
SAN  JOSE  INTERNATIONAL  AIRPORT 
FIELD  ELEV.  56'  MSL 


Prepared  by  H»e 

FEDERAl  AVIATION  ADMINISTRATIOI 

Canogrophk  Stondordj  S«<»ion 

ATO-259 


[FR  Doc.  88-30090  Filed  12-29-88;  8:45  am] 
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Part  IX 


Department  of  Defense 
General  Services 
Administration 
National  Aeronautics  and 
Space  Administration 


48  CFR  Part  28 

Federal  Acquisition  Regulation  (FAR); 
Requirements  for  Bid  Guarantees; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMINtSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4«CFRPart2e 

Federal  Acquisition  Regulation  (FAR); 
Requirements  for  Bid  Guarantees 

AGENaES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUiaMARV:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  28.101  to 
clarify  existing  policy  regarding  the 
requirement  for  bid  gtiarantees. 
COMMENTS:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  28, 1989,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  68-61  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington, 
DC  20405,  (202)  523-4755. 


SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

Hie  proposed  rule  does  not  appear  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
analysis  of  the  proposed  revision 
indicates  that  it  is  not  a  "significant 
revision"  as  defined  in  FAR  1.501,  i.e.,  it 
does  not  alter  the  substantive  meaning 
of  any  coverage  in  the  FAR  having  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors,  or  have 
significant  effect  beyond  the  internal 
operating  procedures  of  the  issuing 
agencies. 

Accordingly,  and  consistent  with 
section  1212  of  Pub.  L  98-525  and 
section  302  of  Pub.  L  98-577  pertaining 
to  publication  of  proposed  regulations 
(as  implemented  in  FAR  Subpart  1.5, 
Agency  and  Public  Participation) 
solicitation  of  agency  and  public  views 
on  the  proposed  revision  is  not  required. 
Since  such  solicitation  in  not  required, 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601,  et  seq.)  does  not  apply. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  change 
does  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C  3501.  et  seq. 

Ust  of  Subjects  in  48  CFR  Part  28 

Government  procurement. 


Dated:  December  22, 198a 

Hany  S.  Rorinaid. 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  28  be  amended  as  set  forth  below: 

PART  28— BONDS  AND  INSURANCE 

1.  The  authority  citaiion  for  48  CFR 
Part  28  continues  to  read  as  follows: 

Antfaority:  40  U.S.C  486(c):  10  US.C 
Chapter  137;  and  4£  U.S.C.  2473(c). 

2.  Section  28.101-1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

2S.101-1    PoNcyonus*. 

(a)  A  contracting  officer  shall  not 
require  a  bid  guarantee  unless  a 
performance  bond  or  a  performance  and 
payment  bond  is  also  required  (see 
28.101  and  28.103).  Except  as  provided  in 
paragraph  (c)  of  Uiis  subsection,  bid 
guarantees  shall  be  required  whenever  a 
performance  bond  or  a  performance  and 
payment  bond  is  required. 

(c)  The  chief  of  the  contracting  office 
may  waive  the  requirement  to  obtain  a 
bid  guarantee  when  a  performance  bond 
or  a  performance  and  payment  bond  is 
required  if  it  is  determined  that  a  bid 
guarantee  is  not  in  the  best  interest  of 
the  Government  for  a  specific 
acquisition  (e.g.,  overseas  construction, 
emergency  acquisitions). 
[FR  Doc  88-30067  Filed  12-29-88;  8:45  am] 
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December  30,  1988 


Part  X 


Environmental 
Protection  Agency 

40  CFR  Part  260  et  al. 
Hazardous  Waste  Management  System; 
Identification  and  Usting;  Proposed  Rule 
and  Request  for  Comments 

40  CFR  Part  261 

Hazardous  Waste  Management  System; 
Identification  and  Listing;  Tentative 
Petition  Denial 

o 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  260. 261, 262. 264, 2«5. 
270. 271.  and  302 

[Fm.-344«-2] 

Hazardous  Waste  Management 
Systanu  Identification  and  Usting  of 
Hazardous  Waste;  Standarda  for  the 
Management  of  Specific  Hazardous 
Wastes  snd  Specific  Types  of 
Hazardous  Waste  Management 
Facilitiaa;  Requirements  for 
Authorization  of  State  Hazardous 
Waste  Programs;  and  Designation, 
Reportable  Quantities,  and  Notification 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  to 
amend  its  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  by  listing  as  hazardous 
three  additional  wastes  from  wood 
preserving  operations  that  use 
chlorophenolic,  creosote,  and/or 
inorganic  (arsenical  and  chromium) 
preservatives,  and  by  listing  as 
hazardous  one  waste  from  surface 
protection  processes  that  use 
chlorophenoUcs.  Wastes  from  wood 
preserving  and  surface  protection 
processes  at  facilities  that  previously 
used  chlorophenolics  are  also  included 
within  the  scope  of  the  new  listings. 
Bottom  sediment  sludge  from  the 
treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol  is  already 
listed  as  a  hazardous  waste  (EPA  waste 
KOOl).  KOOl  wastes  are  not  included  in 
today's  proposed  listings.  Comments  are 
not  solicited  regarding  KOOl  wastes. 
Comments  received  that  address  such 
wastes  will  not  receive  any  response. 

As  stated  above,  the  proposed  listings 
would  regulate  as  hazardous  wastes 
generated  frY>m  wood  preserving  and 
surface  protection  processes  at  facilities 
that  previously  used  chlorophenolics 
and  have  changed  to  another 
preservative,  lliese  wastes  are  included 
due  to  the  potential  for  them  to  be 
contaminated  by  hazardous  constituents 
from  chlorophenolic  wastes.  The  Agency 
recognizes  that  facilities  exhibiting 
cross-contamination  can  be  cleaned  or 
can  have  equipment  replaced,  resulting 
in  the  removal  of  any  contamination. 
Consequently,  the  Agency  is  proposing 
an  equipment  cleaning  or  replacement 
performance  standard  for  wood 
preserving  and  surface  protection 


fadbties  that  have  changed 
formulations.  Once  the  standard  is  met, 
the  waste  generated  at  that  facility  from 
processes  that  do  not  use  chlorophenolic 
formulatioas  will  no  longer  meet  the 
listing  description.  However,  the  waste 
may  meet  the  description  of  another 
listing  or  it  may  exhibit  a  hazardous 
waste  characteristic. 

The  Agency  is  proposing  to  add  three 
compounds  to  the  list  of  hazardous 
constituents  in  Appendix  VIII  of  Part 
281.  Finally,  EPA  is  proposing 
amendments  to  regulations  promulgated 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  at  40  CFR  Part  302  that  would 
designate  the  wastes  proposed  for 
listing  as  CERCLA  hazardous    . 
substances  and  would  establish  the 
reportable  quantities  applicable  to  these 
wastes. 

The  effect  of  listing  these  four  wastes 
will  be  to  subject  them  to  the  hazardous 
waste  regulations  of  40  CFR  Parts  262 
through  286,  270,  271,  and  124  of  this 
chapter;  the  notification  requirements  of 
section  3010  of  RCRA;  and  the 
notiHcation  requirements  under 
CERCLA  section  103. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
February  28, 1989.  Comments  received 
after  the  close  of  the  comment  period 
will  be  marked  "late"  and  may  not  be 
considered.  Any  person  may  request  a 
public  hearing  on  this  proposed 
amendment  by  filing  a  written  request 
with  EPA,  to  be  received  no  later  than 
January  17, 1989. 

AODRESSES:  Comments  on  the  RCRA 
proposal  should  be  sent  in  triplicate  to: 

EPA  RCRA  Docket  Qerk  (OS-332),  401 

M  Street,  SW.,  Room  S-205. 

Washington.  DC  20460. 

All  comments  must  be  marked  

"Docket  Number  F-88-WPWP-FFFFF." 

Comments  on  the  CERCLA  proposal 
should  be  sent  in  triplicate  to: 
Emergency  Response  Division,  Docket 

Clerk.  ATTN:  Docket  No.  RQ,  Room 

LG-100,  U.S.  EPA,  401  M  Street  SW.. 

Washington,  DC  20460. 

Copies  of  materials  relevant  to  this 
proposed  rulemaking  are  located  at  U.S. 
EPA.  401  M  Street.  SW..  Washington. 
DC  20460.  The  RCRA  portions  are 
located  in  the  sub-basement;  the  public 
must  make  an  appointment  in  order  to 
review  them  by  calling  (202)  475-9327. 
The  CERCLA  portions  are  contained  in 
Room  LG-100;  for  an  appointment  call 
(202)  382-3046.  Both  docketo  are 
available  for  inspection  from  9:00  a.m.  to 
4:00  pjD..  Monday  through  Friday, 
excluding  holidays.  The  public  may 


copy  100  pages  trom  the  docket  at  no 
charge;  additional  copies  are  $0.15  per 
page. 

Requests  for  a  public  hearing  should 
be  addressed  to  Mr.  Devereaux  Barnes, 
Director,  Characterization  and 
Assessment  Division  (OS-300),  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT! 

The  RCRA/CERCLA  HoUine  at  (800) 
424-9346  or,  in  the  Washington,  DC 
area,  (202)  382-3000.  For  technical 
information  on  the  RCRA  portion  of  the 
proposal,  contact  Mr.  Edwin  F.  Abrams, 
Listing  Section,  Office  of  Solid  Waste 
(OS-333)  at  (202)  382-4787.  For  technical 
information  on  the  CERCLA  portion  of 
the  proposal,  contact  Ms.  Ivette  Vega, 
Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(OS-210)  at  (202)  475-7369.  Both  are 
available  at  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 
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Appendix:  Environmental  Contamination 

with  Wood  Preserving  and  Surface 

Protection  Wastes 

L  Background 

Pursuant  to  section  3001  of  Subtitle  C 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  this  notice 
proposes  to  list  as  hazardous  three 
wastes  generated  from  wood  preserving 
processes  that  use  either  chlorophenolic, 
creosote,  and/or  inorganic  (chromium 
and  arsenical)  preservatives.  In 
addition,  the  Agency  is  also  proposing  to 
list  as  hazardous  one  waste  that  is 
generated  from  surface  protection 
processes  using  chlorophenolic 
formulations.  Certain  wastes  from  the 
wood  preserving  industry  are  currently 
regulated  as  hazardous  or  have  been 
proposed  for  regulation  under  RCRA 
previously.  The  following  discussion 
provides  a  brief  overview  of  prior 
regulatory  actions  affecting  wastes  from 
the  wood  preserving  and  surface 
protection  industries.  Also  provided  is  a 
brief  summary  of  the  Agency's  basis  for 
listing  as  hazardous  the  wastes  covered 
by  this  proposed  rule. 

On  May  19, 1980,  EPA  promulgated  an 
interim  final  rule  which  listed  as 
hazardous  numerous  wastes  from 
speciHc  and  non-specific  sources  (see  45 
FR  33084).  Among  others,  EPA  Usted  as 
hazardous  one  waste  that  is  generated 
by  wood  preserving  processes:  EPA 
hazardous  waste  number  KOOl — ^bottom 
sediment  sludge  from  the  treatment  of 
wastewaters  from  wood  preserving 
processes  that  use  creosote  and/or 
pentachlorophenol. 

The  Agency  concurrently  proposed  to 
add  wastewaters  from  wood  preserving 
processes  to  the  list  of  hazardous 
wastes  from  specific  sources  (see  45  FR 
33137).  Later  that  year.  EPA  decided  to 
reopen  the  comment  period  on  both  the 
KOOl  listing  and  the  proposed  listing  for 
wastewaters  from  wood  preserving 
processes  that  use  creosote  and/or 
pentachlorophenol,  after  receiving 
additional  information  about  those 
wastes  (see  45  FR  77435,  November  12. 
1980).  EPA  provided  a  notice 
announcing  the  extended  comment 
period  on  November  24, 1980  (see  45  FR 
77466).  While  the  Agency  reopened  the 
conunent  period  on  KOOl,  the  KOOl 
Usting  remained  in  effect  and  was  not 
suspended. 

Also,  on  May  19. 1980,  EPA 
promulgated  Hnal  regulations  for 
identifying  hazardous  wastes  by  their 
characteristics  (i.e..  the  hazardous  waste 


characteristics  rules).  These  rules 
included  the  Extraction  Procedure  (EP) 
Toxicity  Characteristic  (see  45  FR 
33137).  Wastes  exhibiting  this 
characteristic  are  subject  to  regulation 
under  Subtitle  C  of  RCRA.  Wastes  from 
wood  preserving  processes  that  use 
inorganic  preservatives  can  contain 
signiRcant  concentrations  of  arsenic  and 
chromium  which  may  cause  solid 
wastes  to  be  considered 
characteristically  hazardous  pursuant  to 
40  CFR  261.24.  Consequently,  the  EP 
Toxicity  Characteristic  caused  many 
wood  preserving  wastes  to  be  subject  to 
the  hazardous  waste  regulations. 

On  June  13, 1986,  as  part  of  its 
regulations  implementing  the  Hazardous 
and  Solid  Waste  Amendments  of  1984, 
the  Agency  proposed  to  amend  the 
Extraction  Procedure  (EP)  Toxicity 
Characteristic  (40  CFR  261.24)  by  adding 
38  additional  organic  compounds  and 
introducing  a  new  leaching  procedure: 
The  Toxicity  Characteristic  Leaching 
Procedure  (51  FR  21648).  Among  these  38 
organics  are  cresols  and 
pentachlorophenol.  If  the  proposed 
toxicity  characteristic  is  made  final,  it 
may  cause  a  number  of  wastes 
generated  by  the  wood  preserving  and 
surface  protection  processes  to  be 
designated  as  characteristically 
hazardous  because  these  toxicants — 
namely  creosols  and 
pentachlorophenol— are  commonly 
present  in  wastes  generated  from  wood 
treatment  processes  using  creosote  and 
chlorophenolic  preservatives. 

This  proposed  rule  complies  with  a 
consent  decree  filed  July  27, 1988,  which 
settled  several  elements  of  a  civil  action 
filed  on  March  25. 1985  in  U.S.  District 
Court  for  the  District  of  Columbia 
(Environmental  Defense  Fund  and 
National  Wildlife  Federation  v.  Thomas 
et.  al.  No.  85-0974).  One  portion  of  this 
consent  decree  reads  as  follows: 

On  or  before  December  31, 1988.  EPA 
will  take  the  following  action  with 
respect  to  pentachlorophenol  wastes 
from  the  wood  preserving  industry: 

Either 

(A)  EPA  will  issue  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  proposing  regulations  with 
regard  to  such  wastes  (with  such  Notice 
of  Proposed  Rulemaking  stating  that  the 
Agency  shall  use  its  best  efforts  either  to 
promulgate  these  regulations  in  final 
form  or  to  withdraw  the  proposed 
regulations  by  June  30. 1990); 

Or 

(B)  EPA  will  publish  in  the  Federal 
Register  a  notice  announcing  that  the 
Agency  has  made  a  determination  not  to 


Federal  Regirter  /  Vol.  53.  No.  251  /  Friday.  December  30,  1988  /  Proposed  Rules 


propose  such  regulations.  Such  a 
determination  shall  constitute  final 
agency  action. 

Although  EPA  believes  that  the  rule 
proposed  today  appropriately  responds 
to  the  consent  decree,  the  Agency 
acknowledges  that  the  consent  decree 
neither  requires  that  EPA  regulate  nor 
mandates  a  specific  statutory 
framework  under  which  any  regulations 
must  be  promulgated.  The  Agency  will 
continue  to  evaluate  the  benetits  of 
using  other  statutes,  including  FIFRA,  to 
control  the  wastes  proposed  today  for 
listing  as  hazardous.  The  Agency 
specifically  solicits  comments  on  the  use 
of  FIFRA  or  other  statutes. 

Furthermore,  while  EPA  also  believes 
that  similar  risks  ascribe  to  creosote  and 
inorganic  preservatives,  thereby 
justifying  their  inclusion  in  the  proposed 
rule,  the  consent  decree  is  silent  with 
respect  tathem. 


Today,  EPA  is  proposing  to  amend 
Part  261.31  by  adding  four  waste 
streams  from  wood  preserving  and 
surface  protection  processes  that  use 
organic  and/or  inorganic  preservatives 
to  the  list  of  hazardous  wastes  &om 
non-specific  sources.  The  wastes  (which 
are  more  fully  described  later)  include 
wastewaters  (including  those  proposed 
for  listing  on  may  19, 1980,  i.e., 
wastewaters  from  pcntachlorophenol 
and  creosote  processes],  process 
residuals,  spent  preservative 
formulations,  and  drippage  from  treated 
wood.  Table  1  lists  the  constituents  of 
concern  that  are  present  in  the  proposed 
listed  wastes.  The  proposed  listings  do 
not  include  wastes  already  listed  «8 
KOOl,  but  would  supplement  the  existing 
KOOl  listing  and  increase  the  quantity  of 
waste  from  wood  preserving  processes 
regulated  under  Subtitle  C  of  RCRA. 


Table  i.— Constituents  of  Concern 


CNorop^enois: 

2,4,6-TricMoTOphenol 


2.3,4.S-Tetfach>orofwnet. 


PentacNorophonol . 
PAHk 

8enz<a)  antfwancefte . 

Benzo(a)pyrane ~. 

Benzo(k)floranltiene.. 


Dt)eRZ(aJ4anVwanoane . 
Indsnoti  ,2>c,«l)pyr«ne.. 


Dioadna  and  Furans: 

Telrachlorodtienzo-^>^JiO)iins.. 


PewlacNorodibenzo-fmiowns — 
HexacNoKxtbenzo-Adoxins — 
HeptacNo(Odibanzo-/'-dioxins  „_ 

Tell  achkxodbenzofuf  aim 

PantacNorodKMnzoturans 


R)32       F033       F034 


HexacMoredtoareofurans- 

Heptachkxodtoenzohjrana . 

Inocganica 


CttfofnJuM., 


F035 


Note:  X  Indkatea  Ittat  constituants  have  been  found  to  be  present  at  tevels  of  regulatory  concern  in 
individual  waste  nufnt>ers. 


The  Agency  notes  that  the  scope  of 
KOOl  is  not  ejected  in  any  way  by 
today's  proposal.  EPA  is  not  soliciting 
comments  in  the  KOOl  listing  and  will 
not  respond  to  any  such  comments 
received.  In  a  separate  notice,  also 
published  today,  EPA  has  responded  to 
a  petition  from  the  American  Wood 
Preservers  Institute  (published 
elsewhere  is  this  issue)  requesting  that 
the  Agency  reconsider  its  interpretation 
that  KOOl  waste  may  form  from 
application  of  certain  wood  preserving 
wastewaters  to  spray  irrigation  fields 
and  that  the  Agency  more  clearly  define 
KOOl  sludge.  (If  the  Agency  finds  that 
KOOl  sludges  can  form  on  spray 
irrigation  Belds,  the  petition  further 
requests  a  suspension  of  the 


management  standards  of  40  CFR  Part 
264  in  order  to  permit  affected  faciUties 
to  assess  for  the  presence  of  KOOl  and  to 
come  into  comphance  or  obtain  an 
exclusion  pursuant  to  CFR  200.22). 

The  use  of  chlorophenohc 
formulations  in  processes  that  jKeserve 
or  protect  wood  has  caused 
environmental  contMnination.  Wastes 
generated  from  these  processes  contain 
high  concentrations  of  chlorinated 
phenols  that  are  contaminated  with 
polychlorinated  dibenzo-P-dixions 
(PCDDs)  and  polychlorinated 
dibenzofurans  (PCDFs).  While  only  one 
chlorophenol  is  a  known  carcinogen,  the 
Agency  has  data  confirming  the 
systemic  toxicity  of  at  least  three  others. 


All  of  the  PCDDs  and  PDDFs,  except  for 
octahomologues,  are  carcinogenic  in  low 
doses.  The  toxicity  of  these  and  other 
compoimds  found  in  wastes  from  wood 
preserving  and  surface  protection 
processes  that  use  chlorophenolics  is 
discussed  later  in  this  preamble.  Past 
mismanagement  of  these  wastes  has 
resulted  in  off-site  contamination  of 
soils  and  ground  water  with  PCDFs, 
PCDDs,  and  chlorinated  phenols.  Such 
contamination  is  evidence  that  these 
substances  are  sufficienUy  persistent 
and  mobile  in  the  environment  to  meet 
the  listing  criteria  of  40  CFR  201.11  (the 
basis  for  Usting  these  wastes  is 
described  below). 

Creosote  is  an  oily  distillate  of  coal 
that  contains  a  mixture  of  compounds 
including  aromatic  hydrocarbons, 
phenolics,  and  other  organics.  Wastes 
from  the  preservation  of  wood  with 
creosote  contain  high  concentrations  of 
polynuclear  hydrocarbons  (PAHs).  Four 
PAHs  commonly  fotmd  in  creosote 
wastes  are  known  carcinogens  while 
four  others  are  known  to  be  systemic 
toxicants.  Past  mismanagement  of  these 
wastes  has  led  to  off-site  contamination 
of  ground  water,  surface,  water,  and 
soils.  Such  contamination  is  evidence 
that  PAHs  are  sufficiently  persistent  and 
mobile  to  present  a  substantial  hazard 
to  human  health  and  the  environment 
and  meet  the  Usting  criteria  of  40  CFR 
281.11  (the  basis  for  listing  these  wastes 
is  described  below). 

Wastes  frtHn  the  preservation  of  wood 
with  inorganic  formulations  of  arsenic 
and/or  chromium  typically  contain  high 
concentrations  of  these  toxic  metals,  as 
well  as  lead.  Lead  is  believed  to  be  a 
contaminant  of  the  arsenic  component. 
Because  of  the  known  toxicity  and/or 
carcinogenicity  of  these  metals,  the  EPA 
has  previously  promulgated  drinking 
water  standards  for  them. 
Contamination  of  groimd  water  and 
soils  with  arsenic  chromiimi,  and  lead 
from  past  mismanagement  of  those 
wastes  is  evidence  that  these  toxic 
constituents  are  sufficienUy  persistent 
and  mobile  to  meet  the  listing  criteria  of 
40  CFR  261.11  (the  basis  for  Usting  these 
wastes  in  described  below). 

Because  wastes  from  wood  preserving 
and  surface  protection  are  capable  of 
posing  a  threat  to  human  health  and  the 
environment  when  improperly  treated, 
stored,  transported,  disposed,  or 
otherwise  handled,  the  Agency  is 
proposing  that  these  wastes  be  listed  as 
hazardous  and  sal^ect  to  the 
requirements  of  40  CFR  Parts  124, 260 
through  266,  268,  27a  and  271. 


^mwtfL**^ 
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IL  SuflomHy  frf  Th*  Ragdatfois 

A.  09mpnewafdiePtx>poBah 

This  notice  proposes  to  add  four 
wastaafceoi  wood  preserving  and 
surface  protection  processes  to  the  Ust 
of  hazardous  wastes  fhjm  non-specific 
sotvces  (4aCFR  281<.3l);  The  four  wastes 
are: 

PB32— Wastewaters,  process  residuals, 
preservative  drippage,  and  discarded 
spent  formulations  from  wood 
preserving  processes  at  feelHUes  that 
ourentiy  use  or  have  previously  used 
chlorophenohc  formulations  (except 
wastes  from  processes  that  hav« 
complied  with  the  cleaning  or 
replacement  procedures  setfbrth  in 
S  261.35  and  do  not  resume  or  initiate 
use  of  chlorophenohc  fonnulatians). 
This  Usting  does  not  include  KSOl 
bottom- sediment  sludge  from  the 
treatment  of  wastewater  fh>m  wood 
presenriBg  processes  that  use  creosote 
and/ or  pentachlorophenoh 

F033 — Wastewaters,  process  residuals, 
protectant  drippage,  and  discanled 
spent  formulations  from  wood  surface 
protection  processes  at  facilities  that 
currently  use  or  have  previously  used 
chlorophenolic  formulationsdexc^t 
wastes  from  processes  that  have 
complied  with  the  cleaning  or 
replacement  procedures  set  forth  in 
S  261.35  and  do  not  resimie  or  initiate 
use  of  chlorophenolic  fonnolations). 

F034 — Wastewaters,  process  residuals, 
preservative  drippage,  and  cfiscarded 
spent  formulations  from  wood 
preserving  processes  that  cunently 
use  creosote  fbrmulations.  This  listing 
does  not  include  KOOl  bottom 
sediment  sludge  finm^  the  treatment  of 
wastewater  from  wood  preserving 
processes  that  usocreosotb  and/or 
pentachlorophanol, 

F035 — Wastewaters,  process  eesidoals, 
preservative  drippage,  and  discarded 
spent  formulatitnw  from  we«d 
preserving' processes  that  currently 
use  inorganic  preservatives  containing 
arsenie  or  efarmnianL  This  Hstfng  does 
not  include  KOOl  bottom  sediment 
sludge,  from  the  treatment  of 
wastewater  from  wood  preserving 
pcocesses  that  use  creosote  and/or 
pentachlorophenol.  * 


*  While  wood  preserring  proceaaet  that  currently 
n«e  inorganic  prB«ervattv«  db  not  generate  KBOl 
■iiKi^s  per  M.  EPK  believe*  that  then  may  be 
munerous  faalMea  thatprevkmaiy  used' 
cfaloropbenoHc  and/or  cieuaute  pieMrvatfvea  and 
have  changed  tu  inorganic  pretematlvea  in  recent 
Xeart  without  ttioroughly  cieaning  proceaa 
•qiiipment  At  such  facilitie*  there  may  be-KOOl 
waatt*  that  were  generated  prior  to  changing 
pnaarvativaa,  but  thathava  oetiyet  bean  aotiwely 
managed.  These  tludgei  are  KOOl  waste  and  are  not 
included  in  the  F035  Usting, 


H>A  has  foond  that  tins 
typieaily  amiffreqeentllr  contaia  toide 
soRsHtuents.  iaduding  seme  that  ase 
carcinogsBic  that,  wImh  mismanaged, 
pose  a  substaotiai  pnesent  or  potential 
threat  to  human  healdi  and  the 
envwomnent  In  addition,  the  Agency 
has  compiled  evidence  todemoostEate 
that  the  toiec  constitueats  ace  mobile 
and  persistent  in  the  envixonmoit  and 
are  capable  of  reaching  receptors  in 
harmful  concentrations.  The  information 
that  supports  these  findings  is 
summarized  in  this  preamble  and  is 
presented,  in  detail,  in  the  Backgrotmd 
Document  and  otfier  materials  which  are 
available  in  the  RCRA  Docket  for  this 
proposal 

Upon  promulgation  of  these  proposed 
listings.  aU  wastes  meeting  the 
descriptions  would'  become  hazardous 
waste.  Waste  generated  prior  to 
promulgatitm,  however,  would  not  be 
subject  to  numerous  SubtiUe  C 
requirements  until  they  are  activefy 
managed. 

The  scope  of  the  FB32  listing  covers 
wastes  fivm  pressuro  and  non-pressure 
processes  using  pcntacfalorcqihenal 
(PCP)  as  well  as  other  chlorophenolic 
formulations,  bt  addition,  this  Usting 
covers  wastes  from  creosote  and 
inorganic  processes  at  facilities  that 
currently  use  or  previously  used 
pentachiorophenol  (or  other 
chlorophenohc  formulations):  because 
the  wastes  may  be  cross^ontaminated 
with  chlorinated:  dioxins  and/or 
dibenaofuEans. 

Note.— This  Hstingexdudes.  as  do  PD34 
and  FDSSt  those  wastes  aireatiy  covered  by 
KOOl. 

Tlie  agency  has  concluded  that  cross- 
contamination  is  highly  likely  to  occtu* 
imder  two  circumstances:  First,  when 
creosote  or  inorganic  processes  are 
located  at  a  facility  vriiere 
chlorophenoUc  processes  are  or  were 
employedt  and  second,  when  creosote 
processes  or  inorganic  processes  use  the 
equipment  previously  used  for 
chlorophenoUc  processes.  A  discossion 
on  the  extent  of  Grsss-contaaiimtion  at 
facilitfes  which  use  ehloropheneiics  for 
which  previously  used  chlorophenelks)' 
is  presented  later  in- this  preamble. 

Tha  Agency  is  proposing  equipmrat 
clisaning  or  r^lacement  procedtires  for 
genarators  <A  9032  wasto  ndiich  no 
longeruse  cfaloraphoiolie  preservatives. 
These  procedures,  an  desired:  to 
decontaminate  and  remove  die  diosdn 
and  dibenaoftiran  coniaminants  from 
process  eqnipment.  Chice  the  procedures 
ere  carried  oat  to  the  specified  tiandaod. 
wastes  generated  in  piQcesses  using 
noa*«hlorophenoUc  formulations  will  no 
longer  meet  the  listing  description  of 


F032r  however,  diese  wastes  may  stiH  be 
hazardoufr  (ie.,  they  may  stffl  oieet  tfie 
Usting  dcseription  of  F084  or  POSS-or 
exMbit  one  or  more  of  the 
characteristics).  Notification, 
recordke^nng,  and  repei  ting 
reqoirements  are  also  mdtided  in  die 
proposed  rale  and  wouM  have  to  be  met. 
Generators  should  note  that  residues 
from  the  decontamination  process  will 
be  regulated  hazardotis  wastes  and  mtist 
be  managed  as  P082. 

The  scope  of  the  P033  listing  would 
cover  wastes  from  wood  surface 
protection  processes  that  ourentiy  use 
or  previously  usedddorophenoUcs. 
including  those  processes  presently 
using  a  preservative  that  is  not  among 
those  adtfressed  by  today's  proposal. 
Surface  protection  facdUties  that 
currently  use  chlorophenoUc 
fbrmulations  may  be  able  to  change  to 
surface  protection  chemicals  that  are 
not  regulated  by  this  proposed  listing. 
Wastes  from  these  processes,  however, 
would  continue  to  be  regulated  under 
RCRA  due  to  the  cross-contamination 
resulting  from  residues  thai  remain  on- 
site  (e.g.,  in  process  equipment)  after  the 
change  in  formulatien  is  made.  The 
Agency  recognizes  that  cross- 
contamination  of  wastes  may  be 
avoidied  and  is  therefore  proposing  to 
apply  the  same  equipment  cleaning  er 
replacement  procedures  and 
recordkeeping,  notification,  and 
reporting  requirements  to  F033  wastes 
as  would  be  applicable  to  F032  wastes. 
If  these  procedures  are  employed, 
wastes  from  siuface  protection  faciUties 
generated  in  processes  that  use  non- 
chlorophenolie  formulatioos  may  n> 
longer  meet  the  listing  description.  (S'A 
notes  that  this  piovisioa  wotdd  net 
prevent  the  Agency  frt>m  taking  action 
to  Ust  wasteefram  surface  protectioa 
processes  using  aeii-chloii^henolie 
formidationB  in  the  fiitum,  if  vxik  a 
Usting  is  deemed  oecessaiyi  in  additieB, 
wastes  fit>m  non-ehbiiepheaeUc  soiibce 
proteetioB-  pMcasses  may  also  be 
regulated  lutder  RCRA  as  haeasdous 
wastea  if  diey  exhibit  eny  of  the 
characteristics  (rf  e  hfnaniaiM  waste;. 

The  aeiq»eo£dw  FQ84  Usting  would 
cover  all  wastee  generated  by  [nessaie 
and  nom-piiessure  wnadpH  sin  niiij 
processes  cunendy-  nsmg  creosote  that 
aie  itot  coiitewinated  by  conafltaanta 
fraot^proceaaes  iisa^  AioHgthemdic 
preservatima,  Thm  UatinvwaakI  not 
inebidfrwustfes  that  are  included  in  the 
KOOlorPasaliattaga. 

The  scope  of  the  F035  Usting  wooid 
coverall  wastes  generated  by  pressore 
and  non'pressore  wood  praservtBg 
process  cnirentfy  using  iooiiganie 
preservative*  containing  arsenie  or 
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chromium  that  are  not  contaminated  by 
constituents  from  processes  using 
chlorophenoUc  preservatives.  This 
listing  would  not  include  wastes  that  are 
included  in  the  KOOl  or  F032  listings. 

Each  listing  includes  excess 
preservative  or  protectant  that  drips  or 
exudes  from  treated  wood  while  it  is 
stored  or  held  at  the  wood  preserving  or 
surface  protection  facility  after 
treatment  (this  includes  long-  and  short- 
term  storage  areas,  such  as  "Icick-baclc" 
areas).  This  residual  has  been  included 
in  the  listings  because  of  its  high 
concentrations  of  toxic  constituents  and 
the  documented  incidence  of 
mismanagement  by  the  industry.  EPA 
has  found  many  cases  where  such 
drippage  or  "kick-back"  has  been 
disposed  of  directly  on  the  ground, 
resulting  in  widespread  soli,  surface 
water,  and  ground  water  contamination. 
Drippage  may  be  washed  off  treated 
wood  or  may  be  carried  away  by 
rainwater  and  spread  to  nearby  streams 
or  other  surface  water  bodies. 

As  a  result  of  the  proposed  listing, 
generators  of  treated  wood  drippage 
would  be  subject  to  applicable 
hazardous  waste  requirements.  Because 
information  on  waste  management 
practices  for  treated  wood  drippage 
indicates  that  drip  pads  are  often  being 
installed  at  new  wood  preserving  and 
surface  protection  facilities  for  purposes 
of  drippage  management,  today's 
proposal  includes  provisions  for 
establishing  a  new  type  of  hazardous 
waste  management  unit:  drip  pads  at 
wood  preserving  and  our  surface 
protection  facilities. 

Of  course,  generators  may  choose  to 
install  other  types  of  waste  management 
imits  to  handle  drippage  (i.e.,  tanks  or 
surface  impoundments).  In  all 
anticipated  cases,  generators  would 
become  owners  and  operators  of 
hazardous  waste  treatment  storage,  and 
disposal  facilities  as  a  result  of  the 
proposed  listing.  Today's  rule  also 
includes  a  proposed  amendment  to  the 
90-day  accumulation  rule  for  generators 
that  operate  drip  pads  at  wood 
preserving  and  smface  protection 
facilities.  Under  this  proposed 
amendment,  generators  who  remove 
drippage  from  drip  pads  within  90  days 
would  not  be  required  to  obtain  RCRA 
Part  B  permits  for  their  drip  pads, 
provided  that  the  pads  comply  with  the 
proposed  Part  365  technical  standards 
for  drip  pads  and  certain  other 
requirements  (this  aspect  of  the  proposal 
is  discussed  in  detail  later  in  this 
preamble). 

Residuals  from  the  treatment  storage, 
or  disposal  of  wood  preserving  and 
surface  protection  wastes  that  are 
included  in  today's  proposed  listing 


would  also  be  classified  as  hazardous 
wastes  by  the  "derived  from"  rule  (40 
CFR  281.3(c)(2)(i)).  These  "derived-from" 
wastes  would  indude  any  treatment 
residual  other  than  KOOl  bottom 
sediment  sludges  because  the  Usting 
definition  specifically  excludes  KOOl. 
For  example,  oil  sldmmings,  oil 
absorbent  materials,  and  ash  or  other 
residuals  from  treatment  are  subject  to 
today's  proposed  listings. 

In  response  to  suggestions  made  by 
representatives  of  the  wood  preserving 
industry,  EPA  considered  regulating 
wastes  from  wood  preserving  and 
surface  protection  processes  under 
authorities  provided  by  other  statutes 
such  as  the  Clean  Water  Act  the  Toxic 
Substances  Control  Act  (TSCA),  and  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  Agency 
chose  however,  to  propose  regulating 
wastes  &t)m  wood  preserving  and 
surface  protection  under  RCRA.  We  are 
soliciting  comment  today  supporting 
that  decision,  presenting  contrary  views, 
or  presenting  any  pertinent  information. 

B.  Description  of  the  IndusUy 

A  wide  variety  of  chemicals  are 
cturently  used  to  preserve  wood.  Those 
most  commonly  used  are 
pentachlorophenol  creosote,  and 
inorganic  arsenical  and/or  chromate 
salts  (inorganics).  Wood  preservatives 
are  used  to  delay  deterioration  and 
decay  of  wood  caused  by  organisms 
such  as  insects,  fungi,  and  marine 
borers.  Surface  discoloration 
(sapstaining)  during  short-term  storage 
can  be  adequately  controlled  by  a 
superficial  application  of  preservative 
but  for  long-lasting  effectiveness, 
penetration  of  preservative  to  a  uniform 
depth  is  required.  This  deep  penetration 
is  usually  accomplished  by  forcing 
preservative  into  the  wood  under 
pressure,  so  that  "pressure  treated"  is 
often  used  as  a  synonym  for 
"preserved." 

Preserved  wood  production  and 
treatment  chemical  consumption  are 
summarized  in  Table  2.  In  1985,  three 
major  product  groups  accounted  for  89 
percent  of  the  total  production  of 
preserved  wood  in  Uie  United  States:  (1) 
Lumber  and  timbers,  mostly  preserved 
with  inorganic  preservatives;  (2)  railroad 
cross  ties,  switch  ties  and  bridge  ties, 
almost  all  preserved  with  creosote;  and 
(3)  poles,  60  percent  preserved  with 
pentachlorophenol,  23  percent  with 
creosote,  and  17  percent  with  inorganic 
preservatives.  The  remainder  of  1985 
production  consisted  of  fence  posts, 
piling,  plywood,  crossarms,  and  other 
products  (Micklewnight.  1987). 


Table  2.— Preserved  Wood  Produc- 
tion AND  Treatment  Chemical  Con- 
sumption, 1985 


Preaervativa  type 

Craaota 
aohi- 
Hona 

Pantactv 

Inor- 

loraplienol 

ganica 

Numbsr  of  plantft..^. 

122 

113 

448 

Products  tTMtod: 

Orossttos, 

MvHchwtd 

bridge  lies 

(mMion 

cubic 

nwtors) 

2.7 

0.006 

0 

Lumbar  and 

■nXMcs 

(iMlon 

cubic 

meters) 

0.21 

o.oe 

7.7 

nOiOS  (nVWOn 

cubic 

malws) 

0.5 

1.3 

0.38 

OllMr(mWon 

cubic 

metart) 

0.27 

0.1 

1.2 

Total  volume 

o(«raod 

preaerved 

(mWon 

cubic 

ni6ter^..„ — 

3.7 

1.5 

9.3 

Trofltiny  chomical 

consumod: 

Crooooloand 

creosote/ 

coeltar 

(mrilori 

Mars) 

390 

Palrolaum 

aolvent 

(miHon 

Mara) 

PentMhtoro- 

49 

153 

phand 

(miWonkg).... 
lnorg«iic  aalta 

11 

(million  ko)  _.. 

66 

Source:  Mickleiwight  (1967). 

The  distribution  of  preservative  use 
by  the  wood  preserving  industry  is 
summarized  in  Table  3.  Seventeen 
percent  of  the  plants  treat  with  more 
than  one  preservative.  Wastes 
generated  at  these  plants  can  be 
contaminated  with  constituents  of  all 
preservatives  used  at  the  plant 

Table  3.— Distribution  of 
Preservative  Use,  1985 


No.o( 
plarTta 

Craoaota 

Craoada/PanlKhloroptMnol 

Oraoaola/lnorganica 

53 
24 

21 

Inorganics 

25 
379 

Total            

■550 

>  An  addKional  17  plwits  treated  wood  ui 
pressure  processes. 
Source:  Middevvright  (1987). 
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The  American  Wood  Preserven 
frirtitute  (AWPI>rfported  587  plants  that 
pwrittced  preserved' wood  io'  lt85  (14 
additional  wood  prescrviiq  facilities 
hawe  recendy  b««n  identified  by  AWPI). 
Approximately  66  percent  of  these 
plants  are  in  the  southeast  and 
southcentral  portions  af  die  United' 
States  and  account  for  64  percent  of  the 
production  of  tieeted  wood  Most  plants 
that  treat  virith  creosote  and/or 
pentachlorophenol  are  more  dian  25 
years  old;  several  operating  plants  are 
more  than  75  years  old. 

Most  surface  protection  taices  place  at 
sawmills,  where  cut  lumber  is  dip-  or 
spray-treated  to  prevoit  sapstain 
formation  during  short-term  storage.  The 
distinction  between  wood  preservation 
and  surface  protection  is  not  only  the 
process  used,  but  also  the  depth  to 
which  the  preservation  penetrates  and 
the  duration  oC  the  protection; 

In  1983,  lumber  production  in  sawmills 
was  approximately  87  million  cubic 
meters  or  36.8  billion  board  feet  (Lumber 
Induction  and  Mill  Stocks,  1983,  as 
cited  in  DPRA,  1986);  Approximately  10 
percmt  of  this  production,  or  8.7  million 
cubic  meters  (3.7  billion  board  feet),  was 
surface  protected,  the  majority  with 
aqueous  solutions  of  sodium 
pentachlorophenate.  The  Agency 
believes  that  there  may  be  up  to  500 
sawmills  currently  surface  protecting 
wood  with  chlsrophenate  formulations 
and  a  total  of  1,500  sawimlls  that  have 
protected  wood  with  chlorophenates 
within  the  past  ten  years. 

1.  Wood  Preservatives  and  Surface 
Protectants 

Pentachlorophenol  is  one  of  a  group  of 
synthetic  organic  compounds  called 
chlorophraiols  that  are  crnnmercially 
manufactured  by  reacting  chlorine  with 
phenol.  Standard  petroleum  oils,  similar 
to  #2  heating  oil,  are  most  frequendy 
used  aa  solvents  in  preparing 
formulations  of  pentachlorophenoL 
Kerosene,  mineral  spirits,  butane, 
alcohols,  and  hquefied  petroleum  gas 
(LPG)  are  also  used  as  solvents  by  a 
small  number  of  facilities. 
Pentachlorophenol  formulations  applied 
to  wood  typically  contain  5  percent  total 
pentachlorophenol;  however, 
concentrations  may  range  from  2  to  9 
percent  Pentachlorophenol  has  been 
found  to  be  contaminated  with  aU  PCDD 
and  PCDF  homologues  except 
tetracUorodiBenzo-p-dioxins  (TCDDs) 
(Palmer,  1986  and  USEPA,  1987). 

Tetrachlorophenol  in  its  water  soluble 
chlorophenate  form  is  often  used  in 
aepstaki  control  formulations. 
Commercial  tefrachlorophenol  has  been 
found  to  be  contaminated  with  all  ten 


horaelbgnes  of  polychlorinated  dibenzo- 
/Miioxins  (PCDDs)  and  dibenzofurans 
fPCIM^). 

Creosote  generically  refers  to 
mixtures  of  relatively  heavy  residual 
oils  (liquid  and  solid  aromatic 
hydrocarbons)  obtained  firom  the 
distiliation  of  wood,  coal  tar.  or  crude 
petroleum.  Only  creosotes  from  coal  tars 
are  accepted  for  use  as  wood 
preservatives.  The  majority  of  creosote- 
based  formulations  consist  of  coal  tar 
creosote  or  blends  of  creosote  and  crude 
coal  tar. 

The  inorganic  preservatives,  of 
concern  in  this  listing  consist  of 
arsenical  and  chromate  salts  dissolved 
in  water.  The  most  commonly  used 
inorganic  preservatives  include 
chromated  copper  arsenate  (CCA), 
ammoniacal  copper  arserute  (ACA). 
acid  copper  chromate  (ACC),  chromated 
zinc  chloride  (CZC).  and  fluor-chrome- 
arsenate-phenol  (FCAP).  In  a  1984 
survey  of  the  wood  preserving  industry 
(USEPA,  1987).  83  percent  of  wood 
preserved  with  inorganic  preservatives 
was  reportedly  preserved  with  CCA.  For 
treatment  purposes,  CCA  is  typically 
diluted  in  water  to  1  to  2  percent  total 
CCA  concentration,  but  treatment 
concentrations  can  range  from  0.9  to  8 
percent  total  CCA  in  various  treating 
solutions  (USEPA,  1987), 

Production  of  wood  treated  with 
inorganic  preservatives  has  more  than 
doubled  since  1980.  This  increase  is  due 
to  the  increased  use  of  treated  lumber 
for  decks,  porches,  and  other  exterior, 
weather-exposed  structures.  The  use  of 
inorganic  preservatives,  particularly 
CCA,  is  increasing:  as  a  result  most 
new  wood  preserving  plants  are  CCA 
plants  and  facilities  that  treat 
exclusively  with  inorganic  preservatives 
are  (on  average)  only  10  years  old. 

Water  solutions  of  the  sodium  or 
potassium  salts  of  pentachlorophenol 
(pentachlorophenates)  are  used 
extensively  in  the  sawmill  industry  for 
surface  protectioiL  Chlorophenate 
formulations  are  produced  by  dissolving 
chlorophenois  in  a  slightly  alkaline 
(above  pH  7)  sodium  hydroxide  solution. 
Commercial  chlorophenates  have  been 
found  to  contain  PCDDs  and  PGEM^s. 
Generally,  these  commercial 
concentrates  are  diluted  to  0.5  to  1 
percent  total  pentachlorophenate  and 
applied  to  the  wood  by  dipping  or 
spraying. 

An  estimated  SOato  500  sawmills  use 
an  approximate  total  of  680  kkg  (1.5 
million  pounds)  of  soditmi 
pentachlorophenate  to  prevent 
sapstaining  of  approximately  %.?  million 
cubic  meters  (3.7  biHion  board  feet)  of 
limiber  annually. 


2.  Wood  Preserving  and  Surface 
Protection  Processes 

a.  Wood  preserving  procesBea. 
Creosote,  pentachlorophenol,  and 
inofgOBC  wood  preservatives  are  all 
applied  to  wood  by  similar  processes. 
More  than  99  percent  of  the  wood 
preserved  in  the  United  States  is 
produced  by  pressure  treatment 
processes,  which  employ  a  combination 
of  air  pressure,  hjrdrostatic  pressure, 
and  vacuum  ^ddewright  1987). 
Pressure  treatment  takes  place  in  sealed 
pressure  vessels  known  as  cylinders  or 
retorts.  A  limited  quantity  of  wood  is 
preserved  using  lum-pressure  treatment 
processes  in  which  the  preservative  is 
allowed  to  diffuse  into  the  wood;  typical 
non-pressure  processes  involve  soalung 
the  wood  in  open  tanks  at  ambient 
pressure. 

The  prerservative  penetration 
required  to  preserve  wood  adequately 
can  only  be  achieved  if  the  wood  has 
been  proper^  conditioned;  that  is,  if  the 
moisture  content  of  the  freshly-cut  wood 
is  reduced  to  a  point  where  the 
preservative  can  penetrate  and  be 
retained  by  the  wood.  Conditioning  is 
required  before  pressure  and  non- 
pressure  preservation  processes,  but  is 
not  used  for  surface  protection  in  which 
a  superficial  application  of  preservativa 
is  adequate.  Conditioning  is  the  major 
source  of  wastewater  in  the  wood 
preserving  industry. 

Moisture  reduction  mediods  include 
drying  wood  in  yards,  at  ambient 
temperatures  (air  seasoning);  kiln 
drying:  steaming  the  wood  at  elevated 
pressure  in  a  retort  followed  by 
application  of  a  vacuum;  heating  the 
stock  in  a  preservative  bath  tmder 
reduced  pressure  in  a  retort  (Boullon 
process);  and  beating  of  the  unseasoned 
wood  in  a  solvent  under  pressure  (vapor 
drying). 

Air  seasoning  and  kiln  dr}ring 
generate  minimal  amounts  of 
wastewater.  Thus,  facilities  that  use 
these  conditioning  methods,  principally 
non-pressure  treaters  and  facilities  that 
use  irnnganic  preservatives,  generate 
httle  wastewater.  Wastewater  from  air 
seasoning  and  kiln  drying  is  often 
contaminated  with  preservative  by 
mixing  the  wastewater  with  other 
wastes  later  in  the  process.  Boultonizing, 
steam  conditioning,  and  vapor  drying 
(conditioning  methods  used  by  pressure 
treaters)  produce  wastewater  consisting 
of  the  water  that  is  driven  out  of  the 
wood  in  the  same  cylinder  or  retort  that 
is  later  used  for  preserving  the  wood. 
Steam  conditioning  also  produces  a 
considerable  volume  of  steam 
condensate.  The  volume  of  wood 
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conditionir.g  water  varies  according  to 
wood  type,  preservative  formulation, 
conditioning  method,  and  other  factors. 
In  general,  from  64  to  1.200  liters  of 
water  may  he  generated  per  cubic  meter 
(0.5  to  9  gallons  per  cubic  foot]  of  wood 
(USEPA.  1987). 

After  the  moisture  content  of  the 
wood  has  been  reduced  by  conditioning, 
the  wood  is  preserved  either  by  simple 
non-pressurp  methods  or  by  pressure 
processes.  Non-pressure  processes 
include  brushing,  spraying,  dipping, 
soaking,  and  thermal  processes.  These 
processes  involve  the  repeated  use  of 
preservative  in  a  treatment  tank  with 
fresh  preservative  solution  added  to 
replace  consumptive  loss.  The  continual 
reuse  of  preservative  leads  to  the 
accumulation  of  wood  chips,  sand, 
stones,  and  other  debris  contaminated 
with  various  hazardous  constituents  in 
the  bottom  of  the  treating  tanks.  This 
contaminated  debris  is  the  major  source 
of  process  waste  for  non-pressure 
processes. 

There  are  two  basic  types  of  pressure 
treatment  processes,  distinguished  by 
the  sequence  in  which  vacuum  and 
pressure  are  applied.  The  first  method  is 
referred  to  in  the  industry  as  the 
"empty-cell"  process.  It  is  used  to  obtain 
relatively  deep  penetration  with  limited 
absorption  of  preservative.  There  are  a 
number  of  empty-cell  processes; 
generally,  air  pressure  is  applied  to  the 
wood  as  preservative  is  pumped  into  the 
treating  cylinder  or  retort.  Once  the 
desired  level  of  retention  has  been 
achieved,  the  unused  preservative  is 
drained  off  and  the  excess  preservative 
is  vacuum  pumped  away  from  the  wood. 

The  second  method,  known  as  the 
"full-cell"  process,  results  in  higher 
retention  of  preservative  but  limited 
penetration  compared  to  the  empty-cell 
process.  A  high  vacuum  is  created  in  the 
treating  cylinder  and  preservative  is 
pumped  in  without  breaking  the  vacuum. 
Once  full,  pressure  is  applied  until  the 
wood  will  retain  no  more  preservative. 
There  is  no  difference  in  the  types  of 
wastes  generated  by  full-  and  empty-cell 
processes,  although  wood  treated  by  the 
full-cell  process  may  produce  more 
drippage  than  wood  boated  by  the 
empty  cell  process.  (The  terms  "empty" 
and  "full"  are  measures  of  the  level  of 
preservative  retained  by  the  wood 
cells.) 

Typical  pressure  processes  involve 
recycling  of  preservatives  from  work, 
storage,  and  mixing  tanks  to  the 
pressure  treating  vessel.  Fresh 
preservative  solution  is  added  to  replace 
consumptive  loss.  Preservative 
formulation  lost  with  wastewater  or 
through  drippage  into  the  door  sumps  is 
also  sometimes  collected  and  fed  back 


into  the  process.  The  continual  reuse  of 
preservative  formulation  leads  to 
acctunulation  of  contaminated  sawdust, 
wood  chips,  sand,  dirt,  stones,  tar,  and 
polymerized  oils.  This  material 
comprises  the  bulk  of  wood  preserving 
process  residuals  (not  including 
wastewater]  and  is  collected  in  treating 
cylinders  and  tanks;  in  holding,  work, 
storage,  and  mixing  tanks;  in  door 
siunps;  and  in  filters  and  separators 
used  to  prepare  preservative  solutions 
for  reuse. 

After  both  pressure  and  non-pressure 
treatment  some  imabsorbed 
preservative  formulation  adheres  to  the 
treated  wood  surface.  Eventually,  this 
liquid  drips  from  the  wood  or  is  washed 
off  by  precipitation.  If  the  wood  has 
been  pressure  treated,  excess 
preservative  will  also  exude  slowly  from 
the  wood  as  it  gradually  returns  to 
atmospheric  pressure  (a  phenomenon 
commonly  called  kick-back). 
Preservative  formulation  (especially 
pentachlorophenol  and  creosote 
formulations)  may  continue  to  exude 
("bleed")  from  pressure  and  non- 
pressure  treated  wood  for  long  periods, 
even  after  the  wood  is  shipped  off-site 
and  installed  for  its  intended  end  use 
(Arsenault.  1976).  Drippage  h-om 
pressure  treated  wood  may  be 
minimized  by  steaming  the  wood  after 
treatment  to  wash  off  adhering 
preservative  or  by  applying  a  final 
vacuum  to  the  wood  charge  before  it  is 
removed  from  the  retort. 

Management  of  drippage  varies  from 
facility  to  facility  and  often  depends  on 
the  production  schedule.  A  facility 
producing  near  its  capacity  generally 
removes  a  charge  from  the  treating 
cylinder  and  transfers  it  to  storage 
quickly.  In  these  cases,  most  drippage 
and  kick-back  will  occur  in  the  treated 
wood  storage  yard.  At  facilities 
operating  on  slower  schedules,  a  charge 
may  be  allowed  to  drip  in  the  retort  for 
an  extended  period.  Other  facilities 
have  drip  pads  over  which  trams  of 
freshly-treated  wood  are  allowed  to  sit 
for  one  to  three  days.  Drippage  may  be 
routed  to  a  sump  and  reused  in  the 
treatment  process  or  may  be  discarded. 

b.  Surface  protection  processes.  The 
surface  protection  of  wood  involves  the 
application  by  spraying  or  dipping  of 
sapstain  control  agents  to  wood. 
Spraying  can  be  performed  manually  or 
with  a  continuous  conveyor  belt  system 
where  the  wood  passes  through  a  spray 
box.  The  chlorophenolic  spray  is  often 
contained  by  means  of  flexible  brushes 
or  curtains  positioned  at  either  end  of. 
the  box.  The  boxes  may  be  kept  at  a 
negative  pressure  with  an  exhaust  v^t 
to  remove  the  chorophenolic  aerosols 
After  spraying  or  dipping,  the  excess  or 


free  liquid  is  drained  from  the  wood  into 
a  catch  basin,  where  it  is  routed  to  a 
screen  or  filter  to  remove  sawdust  and 
other  particles  before  it  is  returned  to 
the  supply  tank  for  reuse.  As  the  freshly- 
treated  wood  is  moved  from  the 
treatment  area  to  the  storage  area  it 
continues  to  drip. 

Dip  tanks  may  also  be  used  to  apply 
siu^ace  protection  chemicals  to  large 
bimdles  of  wood  or  to  individual  pieces 
of  wood  in  the  production  line.  The 
wood  can  be  dipped  using  transport 
chains,  forklift  mechanisms  for  large 
jobs,  or  sequential  submerging 
techniques.  Solution  used  in  the  dip 
tanks  for  sapstain  control  is 
occasionally  recycled,  otherwise  it  is 
continually  replenished.  Recycled 
solution  is  pumped  through  a  filter  or 
screening  device  to  remove  sawdust  and 
debris  before  it  is  returned  to  the 
storage/mixing  tanks.  At  smaller-scale 
facilities,  sawdust  and  other  debris 
simply  accumulate  on  the  tank  bottom. 

C.  Description  of  Wastes 

Wastes  from  wood  preserving  and 
surface  protection  processes  consist  of 
wastewaters,  process  residuals 
(including  discarded  preservative)  and 
drippage. 

1.  Types  of  Waste  Included  in  Today's 
Proposed  Listing 

a.  Wastewaters.  Wastewaters  include 
wastewater  generated  from  steam 
conditioning  the  wood  in  treatment 
cylinders  prior  to  applying  the 
preservative.  Other  sources  of 
wastewater  include,  but  are  not  limited 
to,  preservative  formulation  recovery 
and  regeneration  wastewater,  water 
used  to  wash  excess  preservative  from 
the  surface  of  preserved  wood 
(especially  poles),  and  condensate  from 
drying  kilns  used  to  dry  preserved  or 
surface  protected  wood.  Operations  that 
involve  the  rinsing  of  drums,  storage 
tanks,  the  process  area,  and  equipment 
also  generate  wastewater.  Finally, 
water,  including  rainwater,  that 
accumulates  in  door  and  retort  sumps 
and  rainwater  falling  on  or  in  the 
immediate  vicinity  of  the  treating 
cylinder  and  work  tank  area  is  also 
included  in  the  proposed  listing. 
(Storage  area  rainwater  is  not  included 
in  the  listing  definition.  However,  it  may 
become  subject  to  regulation  when  it  is 
disposed  together  with  drippage  covered 
by  the  listing).  Water  from  the  process 
area  is  often  collected  and  treated  with 
other  process  wastewaters  and  hence, 
may  become  a  process  waste,  subjecting 
mixtures  of  rainwater  and  other  wastes 
or  wastewaters  to  the  "mixttu'e"  rule 
(see  40  CFR  261.3(a)(2).  Collected 


rainwater  is  included  in  the  effluent 
guidelines  definition  of  wood  preserving 
process  wastewater.  Wastewaters  are 
not  already  covered  under  the  scope  of 
the  KOOl  listing. 

Wastewaters  from  wood  preserving 
and  surface  protection  processes  are 
currently  subject  to  permitting 
requirements  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  or  the  national  pretreatment 
regulations,  both  promulgated  under 
authority  of  the  Clean  Water  Act,  as 
amended.  Upon  promulgation  of  today's 
proposed  listing,  wastewaters  from 
wood  preserving  and  surface  protection 
would  also  be  subject  to  regulation 
under  Subtitle  C  of  RCRA,  except  as 
excluded  under  40  CFR  261.4. 

Section  261.4  provides  exemptions 
from  treatment  as  a  RCRA  sohd  waste 
for  several  types  of  materials,  including 
wastes  that  are  mixed  with  domestic 
sewage  as  they  pass  through  a  sewer 
system  to  a  Publicly  Owned  Treatment 
Works  — POTW—  (see  40  CFR 
261.4(a)(1))  and  wastes  that  constitute 
industrial  wastewater  discharges 
subject  to  regulations  under  section  402 
of  the  Clean  Water  Act  (see  40  CFR 
2ei.4(a)(2)).  Wastewaters  discharged  to 
sewers  and  eventually  to  POTWs  by 
wood  preserving  and  surface  protection 
facilities  would  therefore  be  exempt 
from  regulations  under  Subtitle  C  of 
RCRA  once  discharged.  They  may  be 
subject  to  RCRA  requirements  prior  to 
discharge  however,  and  they  would  be 
subject  to  applicable  Clean  Water  Act 
pretreatment  regulations.  Similarly, 
treated  effluent  from  wastewater 
treatment  plants  discharged  from 
NPDES-permitted  wood  preserving  and 
surface  protection  facilities  would 
qualify  for  exemption  under  {  261.4(a)(2) 
(but  would  remain  subject  to  all  NPDES 
permit  provisions).  The  exemption 
would  not  extend  to  activities  that  occur 
prior  to  wastewater  discharge  at 
NPDES-permitted  facilities.  Hence. 


tanks  and  other  units  in  which  listed 
wastewaters  are  collected,  stored, 
accimiulated,  treated,  and/or  disposed 
at  wood  preserving  and  surface 
protection  facilities  would  be  subject  to 
regulation  under  Subtitle  C  of  RCRA. 
Under  40  CFR  261.4,  however,  tanks  that 
constitute  wastewater  treatment  tanks 
(in  accoradance  with  the  definition  of 
"wastewater  treatment  units"  of  40  CFR 
260.10)  are  exempt  from  RCRA  SubtiUe 
C  requirements. 

b.  Process  residuals.  Materials  such 
as  sawdust,  wood  chips,  sand,  dirt,  and 
stones  that  are  attached  to  the  wood 
when  it  enters  the  retort  (in  the  case  of 
pressurized  preservation  processes),  the 
dip  tank,  or  the  spary  booth  (for  surface 
protection  processes)  can  be  washed  off 
the  wood  during  the  process.  These 
materials  will  form  a  residue  in  the 
retort  or  dip  tank.  They  may  also  settle 
out  of  the  preservative  solution 
elsewhere  in  the  process  (e.g.,  in  work 
tanks  or  siunps)  or  be  removed  during 
filtration  of  the  preservative  prior  to  its 
reuse.  Tar  and  emulsified  or 
polymerized  oils  may  also  settle  out  in 
the  treating  cylinder,  treating  tank,  or 
dip  tank  during  wood  preserving 
operations  using  creosote  or 
pentachlorophenol.  All  of  these  wastes 
are  considered  process  residuals. 
Specifically,  process  residuals  include, 
but  are  not  limited  to:  Precipitated 
preservative  solution;  tan  emulsified 
polymerized  oils;  spent  or  discarded 
formulation;  treating  cylinder,  treating 
tank,  and  dip  tank  sediments;  filter, 
screening,  or  exhaust  residuals  from 
spray  booths;  hand  spraying  residuals; 
residuals  from  drying  kilns  used  to  dry 
preserved  or  surface  protected  wood; 
residuals  from  holdings,  work,  storage, 
mixing,  or  other  tanks;  residuals  that 
accumulate  in  secondary  containment 
surrounding  tanks;  door  or  cylinder 
sump  residuals;  residuals  from  recycling 
and  regeneration  of  preservative;  leaks 
from  process  equipment;  and  residuals 


from  maintenance  and  cleaning  of 
process  equipment.  Process  residuals 
are  not  already  covered  under  the  scope 
of  the  KOOl  listing. 

c.  Drippage  and  drippage  residuals. 
Drippage  and  drippage  residuals  may 
accumulate  on  designated  drip  areas,  on 
pathways  over  which  treated  wood  is 
transported,  and  in  treated  wood 
storage  yards.  Drippage  and  drippage 
residuals  include  free  drippage  of 
preservative  from  treated  wood, 
preservative  that  is  washed  off  treated 
wood  by  precipitation,  and  residuals 
from  collecting  and  recycling 
presevative  that  drips  off  or  is  washed 
off  treated  wood.  Drippage  and  drippage 
residuals  are  not  already  covered  under 
Lhe  scope  of  KOOl  listing. 

2.  Quantities  of  Waste  Generated 

Table  4  presents  estimates  of  the 
quantities  of  waste  generated  annually 
by  wood  preserving  and  surface 
proctection  processes.  These  estimates 
were  prepared  using  production 
normalized  waste  generation  rates  and 
estimates  of  producticm  of  preserved 
and  surface  protect  wood.  The  waste 
generation  rates  were  derived  from  data 
collected  in  the  1984  survey  of  the  wood 
preserving  industry  conducted  by  EPA 
(USEPA,  1987),  imm  data  supplied 
independently  by  the  industry,  and  from 
data  collected  in  a  sampling  effort 
carried  out  jointly  by  EPA  and  the  State 
of  Oregon  at  four  Oregon  sawmills. 
Production  estimates,  in  terms  of 
preservative  used  at  a  given  facility, 
were  obtained  from  the  AWPI  Wood 
Preserving  statistics  report  for  1983 
(Micklewright,  1987).  In  addition,  the 
production  of  surface  protected  wood 
was  estimated  to  be  8.7  million  cubic 
meters  per  year  (3.7  billion  board  feet 
per  year).  Ilie  assumptions  and  data 
used  to  generate  this  estimate  are 
provide  in  detail  in  the  Background 
Document  for  this  proposed  listing. 


Table  4.— Estimated  Nationwide  Waste  Quantities  (M»/yr.) 

Waste 

F032 

F033 

F034 

F035 

Wastewater'  

3S1.000 

1.800 

700 

•500.000 
600 

B.700 

348.100 

1.400 

600 

(1 

Procesa  Residuals* „ 

400 

_ 

1.900 

Total 

353.500 

9.300 

1 

350.100 

2300 

■Wastewater  treatment  residuals  covered  under  tt>e  KOOl  listing  are  not  included  in  these  estimates.  Wastewaters  from  process  area  runo«  arn:  from 
contamination  or  mixing  of  nonprocess  area  runoff  with  listed  wastes  also  are  rx)t  included  in  these  estimates. 

«  Surface  protection  processes  do  not  usually  generate  process  wastewater.  Precipitation  tfiat  falls  in  ttie  process  area  is  inclixJed  in  the  F033  Ii8tir«g.  Precipitation 
that  falls  in  other  araas  of  the  facility  (e.g.,  on  storage  yards)  is  not  inchxJed  In  the  F033  listing.  However,  it  may  become  subiec'  to  regulation  when  mned  with  other 
hsted  materials  such  as  preservative  drippage  Assuming  a  one.<|uarter  acre  process  area  per  plant  and  40  inches  of  rain  fall  per  year,  about  i.OOO  cubic  meters  per 
year  per  plant  of  surface  protection  wastewaters,  consisting  of  nirvoff  from  process  areas,  are  potentially  generated.  With  300  to  500  surface  protection  facilities 
nationwide,  this  amounts  lor  300  to  500,000  m=/yr  of  wastewaters. 

These  wastewaters  are  often  collected  in  catch  basins  and  sumps  and  conveyed  through  ditches  and  conduits  Sedin)er^  and  sludges  collect  in  ttiese  devices  at 
a  rata  of  approximately  4.84  X  10"  «  m'  of  material  per  meter'  surface-protected  wood.  Assuming  production  of  8  7  mtlNon  m'/yr  of  surface-protected  wood.  4.200  m» 
of  sump,  catch  basm,  and  drainage  ditch  sediments  are  generated  annually. 


t«P'H'H'f'»«'»«'»«'>i>'*'*«4 
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pr««v*«  piocM«  t*picrty  h«v«  no  n«t  Oen.r«toi  of  proc^wjwi^^ 


» Jnorgante  wood  | 

propoaad  haling.  Th«  ib«w-t  "—  —  ■       —  — — »  — •»  — — -; — -j  -  ^_.  ^. :.,.  _* -.^         — ■    - , 

EsiimMM  do  no!  inctud«  qiMnMiM  lor  wpm*  diKanM  pr— tvlN«.  EPA  ■nUcyrtw  WgtgyMwi ' 
- " tn  no>  pWMntfy  «»wn>)to  to  EPA. 


companaon  to  oOwr  waste 
Source  USEPA.  1967. 


RaUW*  quMliiatN* 


The  waste  estimate  for  F032  includes 
wastes  from  chloropheaolic  wood 
preserving  processes,  and  wastes  from 
creosote,  inorganic,  and  other  processes 
at  faciUties  that  treat  with 
chlorophenolics.  Wastes  from  creosote 
and  inorganic  processes  at  facilities  that 
formerly  used  chlorophenolics  are  not 
included  in  the  volume  estimates  for 
F032  (they  are  instead  included  in  either 
F034  or  F035)  because  current  EPA  data 
on  preservative  use  cannot  be 
disaggregated  by  historical  preservative 
use.  To  the  extent  that  preservation 
facilities  may  have  switched  from 
chlorophenolics  to  other  formulations. 


the  total  quantity  of  F032  may  be  slightly 
underestimated  and  the  quantities  of 
F034  and  F035  overestimated. 

An  estimated  699,000  cubic  meters  per 
year  of  wastewaters  are  generated  by 
the  wood  preserving  industry.  Further, 
an  estimated,  4,200  cubic  meters  of 
process  residuals,  and  11.900  cubic 
meters  of  drippage  per  year  are 
generated.  By  comparison,  wastewater 
treatment  residuals  covered  under  the 
KOOl  listing  are  generated  at  a  rate  of 
10,000  cubic  meters  per  year  these  are 
not  included  in  the  estimates  in  Table  4. 


3.  Waste  Management  Pracnces 

To  suppoTi  this  proposed  listing,  EPA 
has  compiled  information  on  the  waste 
management  practices  currently  used  by 
the  industry.  Two  principal  information 
sources  were  used:  The  1984  survey 
conducted  by  EPA  (USEPA,  1987)  and  a 
«urvey  conducted  by  the  American 
Wood  Preservers  Instihite  (AWPI) 
(Lindenheim,  1987).  Management 
practices  reported  for  wastewaters, 
wastewater  treatment  residuals,  and 
process  residuals  are  summarized  in 
Table  5.  Management  practices  reported 
for  drippage  at  wood  preserving 
facilities  are  summarized  in  Table  6. 


TABLE  5-WASTE  MANAGEMENT  PRACTCES  FOR  WASTES  PROPOSED  FOR  LISTING  AS  REPORTED  BY  SURVEYED 

FACILITIES  (PERCENT)  » 


Waste  management  practice 


Discharged  to  POTW — 

Osctiarged  to  surface  water „ 

Reuse,  returned  to  process 

RefTWved  t>y  waste  contractor  » 

Thermal  evaporation  In  tanks 

Storage  In  surface  Impoundments 

Storage  In  TanM 

Bumad  In  boiiar/wood  burner 

Landfill 

Radaimed  for  reuse 

Land  treatment ™»....... ___..— 

Not  specified 


PentacNoro- 

phenol  tnd 

creoeote 


(ParcanU 


63 
3 

10 
3 
3 

13 
0 


Pentach- 
loro- 
pheiwl 
wood 
preserv- 
ing 
process 
residuals 
[Percent] 


70 


7 

3 

3 

13 


Creosote 
process 
residuals 
CPercent] 


63 

7 

7 

13 

7 


Inorganic 
process 
residuals 
[Percent] 


10 


«84 

"~0 
5 

0 

7 
2 


•  Totals  rrtav  exceed  100  percent  becauaa  many  tadMias  reported  more  than  one  waste  managemani  pracUoe.  ___.^ 
»  Wastewaters  from  Inorganic  procesaaa  are  typically  recycled  and  no  otfier  waste  management  P^ctice  date  were  reponea 
»  Ultimate  management  practice  was  not  reported  but  Is  believed  to  be  pnncipafr/  disposal  m  landfills. 

*  Induoes  wastes  removed  by  preservaliva  chemical  suppliers. 
Source:  BscKground  Document 

TABLE  6-MANAGEMENT  PRACTICES  FOR  DRIPPAGE  AT  WOOD  PRESERVING  FACILITIES.  BY  PRESERVATIVE  USED 


Numt>er  of  plants  surveyed  . 
Percent  with  surfaced  drip  pad ... 


Percent  reusing  drippage  from  surfaced  drip  pad. 
Percent  with  surfaced  storage  yard- 


Percent  allowing  drippage  In  storage  yard  drectly  to  ground  ■. 


■  Calculated  by  difference  (100%—%  with  surfaced  storage  yard). 
Source:  (Undeheim.  1967). 


Parttech- 
kyopnenol 
only  and 


pantach- 
loropnanol 


15 
47 
66 

13 
87 


Creosote 
only 


25 

40 

100 

12 


Inorgarv 
icsonly 


82 
01 
91 
38 
62 


Creosote 

plus/ or 


lumuanlri 


15 
73 
47 
13 
87 
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discharged  to  POTWs  was  pretreated  by 
oil/water  separation  in  tanks  prior  to 
discharge.  Ten  percent  of  the  facilities 
reported  using  some  type  of  aeration 
wastewater  treatment  process  and  3 
percent  reported  using  both  aeration 
and  activated  carbon  filtration 
wastewater  treatment  processes. 
Thirteen  percent  of  the  facilities 
reported  storage  or  disposal  of  process 
wastewater  in  land-based  units  (i.e.. 
land  treatment  units,  evaporation  ponds, 
and  surface  impoimdments). 

Wood  preserving  facilities  generally 
manage  their  process  residuals  by 
contracting  with  a  commercial  waste 
removal  company  for  their  disposal. 
Some  suppliers  of  inorganic 
preservatives  also  provide  this  service 
for  their  customers.  Residuals  from 
pentachiorophenol  and  creosote  treating 
processes  are  also  managed  by  storage 
in  surface  impoundments  or  burning  on- 
site  in  an  industrial  boiler  or  wood 
burner.  These  practices  were  not 
reported  for  inoi^anic  process  residuals. 

Forty  to  50  percent  of  the  facilities 
that  use  pentachiorophenol  and/or 
creosote  have  a  surfaced  drip  pad,  while 
91  percent  of  the  facilities  that  use 
inorganic  preservatives  have  a  surfaced 
drip  pad.  This  larger  fraction  is  believed 
to  be  due  to  the  fact  that  inorganic 
plants  are  generally  newer  than  other 
wood  preserving  facilities  and  are 
specifically  designed  for  recovery  and 
reuse  of  preservative  drippage.  Drip 
pads  are  used  to  route  to  collection 
areas  or  devices,  excess  preservative 
that  drips  from  the  treated  wood  when  it 
is  removed  from  the  treating  cylinder. 
Facilities  that  do  not  have  surfaced  drip 
pads  generally  allow  excess 
preservative  to  drip  directly  onto  the 
ground.  Most  of  the  facilities  that  have 
surfaced  drip  pads  report  reusing  the 
collected  drippage.  AWPI  did  not  report 
the  management  practices  used  by 
facilities  that  do  not  reuse  collected 
drippage. 


Only  12  to  13  percent  of  the  facilities 
treating  with  pentachiorophenol  and/or 
creosote  have  surfaced  storage  pads 
(i.e.,  long-term  storage  yards)  while  38 
percent  of  facilities  freating  with 
inorganic  preservatives  have  some 
surfaced  storage  area.  TTius,  the  Agency 
concludes  that  at  the  remainder  of  the 
facihties  (about  88  percent  of 
pentachiorophenol  and  creosote 
facilities  and  62  percent  of  inorganic 
facilities),  any  preservative  that  drips  off 
stored,  treated  wood  (and  any 
preservative  that  is  washed  off  by 
precipitation)  is  disposed  of  on  the 
groimd. 

No  survey  data  were  available  to 
describe  waste  management  practices  at 
sawmills  that  surface-protect  wood. 
Some  data,  however,  were  obtained 
from  the  facilities  sampled  by  EPA  in 
conjunction  with  the  State  of  Oregon. 
Three  of  the  four  sawmills  sampled  by 
EPA  reported  their  practices  for 
managing  process  residuals.  Two  of  the 
facilities  contract  with  a  commercial 
waste  disposal  company  to  transport 
their  dip  tank  sludges  and  spray  booth 
residuals  to  a  solid  waste  landfill.  The 
third  sawmill  reported  that  its  dip  tank 
sludge  is  burned  in  an  on-site  boiler 
with  waste  wood.  Disposal  in  on-  or  off- 
site  landfills,  burning  in  on-site  boilers, 
or  incinerating  off-site  are  believed  to  be 
common  management  practices  for  all 
surface  protection  process  residuals 
(presumably,  ash  from  boilers  and 
incinerators  is  disposed  in  landfills). 
In  contrast,  spills  and  releases  of 
surface  protection  chemicals  and 
drippage  and  drippage  residuals  are 
typically  allowed  to  fall  or  remain  on 
the  groimd.  Some  facilities  have 
installed  concrete  pads  contiguous  to 
the  dip  tanks  and  sloping  toward  sumps 
that  collect  drippage.  Alternatively,  a 
charge  of  lumber  may  be  suspended 
over  the  dip  tank  to  allow  excess 
preservative  to  drip  back  into  the  tank. 
However,  surface-protected  wood  is 
generally  stacked  over  the  ground 


during  storage  and  air  seasoning.  Thus, 
the  preservative  that  drips  or  is  washed 
off  the  wood  is  disposed  of  on  the 
ground. 

D.  Basis  for  Listing 

1.  Summary  of  Basis  for  Listing 

Each  of  the  four  wastes  from  wood 
preserving  and  surface  protection 
processes  meet  the  criteria  for  hsting  as 
hazardous  presented  in  40  CFR 
261.11(a)(3);  consequently.  EPA  is 
proposing  that  they  be  added  to  the  list 
of  hazardous  wastes  from  non-specific 
sources  appearing  at  40  CFR  261.31.  The 
wastes  contain  high  concentrations  of 
toxic  constituents.  (As  discussed  later, 
all  the  constituents  of  concern  are 
carcinogens  and/or  systemic  toxicants, 
many  of  which  appear  on  the  list  of 
hazardous  waste  constituents  at  40  CFR 
Part  261.  Appendix  VHI.  EPA  is  also 
proposing  to  add  to  Appendix  VIII  the 
three  compounds  that  are  constituents 
of  concern  in  wood  preserving  wastes 
but  do  not  already  appear  on  Appendix 
VIU).  Tables  7.  8.  9,  and  10  Ust  the 
constituents  of  concern  in  wood 
preserving  wastes  and  the  range  of 
levels  at  which  they  are  present  in  the 
wastes.  Table  11, 12, 13,  and  14  present 
the  average  waste  concentrations 
(based  on  process  residual  and  sludge 
data,  which  EPA  believes  are 
representative  of  all  the  listed  wastes) 
and  demonstrate  that  toxic  constituents 
are  present  in  wastes  from  wood 
preserving  and  surface  protection 
processes  at  levels  that  far  exceed  the 
health-based  levels  of  concern.  From 
these  waste  concentrations, 
hypothetical  ground  water 
concentrations  resulting  from 
mismanagement  of  the  wastes  have 
been  projected  assimiing  three  dilution 
and  attenuation  scenarios.  For  all  three 
levels,  nearly  all  constituents  of  concern 
exceed  established  Agency  health-based 
nimibers. 
BuxMiacooE  asao-so-M 


Sixty-three  percent  of  the  86  facilities 
surveyed  in  1984  by  EPA  that  reported 


managing  wastewater  discharged  their 
wastewater  to  Publicly  Owned 


Treatment  Works  (POTWs).  TypicaUy. 
they  also  reported  that  wastewater 
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TABLE  7 

F032  PENTACHLOROPHENOL  HASTES  FMM  UOOO  PRESERVING: 

CONSTITUENTS  OF  CONCERN  AND 

RANGE  OF  DETECTED  CONCENTRATIONS 


PROCEii 

SLUDGES 

PRESERVATIVE 

OR 

FORMULATIONS 

UASTENATERS 

RESIDUALS 

(ORIPPAGE) 

(PPM) 

(PPM) 

(PPM) 

Pentachlorophenol 

0.01-310 

40-34.000 

14.000-52,000 

Benz (a) anthracene 

0.03-10 

5.1-2,800 

75 

Ben2o(a)pyrene 

0.007-10 

54-1,100 

50 

D1benz(a,h)anthracene 

0.1-1 

50-310 

7 

Indeno(l,2,3-c,d)- 

pyrene 

0.006-10 

16-130 

4  T 

Arsenic 

0.003-33 

NA 

NA 

Chromium 

0.004-14 

NA 

NA 
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TABLE  8 

F033  PENTACHLOROPNENOL  HASTES  FROM  SURFACE  PROTECTION: 

CONSTITUENTS  OF  CONCERN  AND 

RANGE  OF  DETECTED  CONCENTRATIONS 


Pentachlorophenol 

2,3,4,6-Tetrachlorophenol 

2,4,6-Trlchlorophenol 


SUMP.  CATCH 

BASIN  AND 

DRAINAGE 

DITCH  SEDIMENTS 


1  -  310 

0.1  -  130 

0.1  U 


PROCESS  SLUDGES 
OR  RESIDUALS 


880  -  160,000 

570  -  4,000 

3 


PRESERVATIVE 

FORMULATIONS 

(DRIPPAGE) 


40  -  1.900 
300-950 
0.4  -  1.0 
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pROC^Si 

SLUDGES 

PRESERVATIVE 

OR 

FORMULATIONS 

WASTEWATERS 

RESIDUALS 

(DRIPPAGE) 

(PPB) 

(PPB) 

(PPB) 

TCOOs 

0.001-8 

0.001-5 

1 

PeCOOs 

0.008-20 

0.2-2 

30-70 

HxCDDs 

0.03-200 

0.06-5,000 

100-5,000 

HpCODs 

0.009-80 

0.5-140,000 

9,000-100,000 

TCOFs 

0.0006-2 

0.01-35 

1-30 

PeCDFs 

0.001-300 

0.08-1,000 

100-1,000 

HxCDFs 

0.001-10 

0.01-13,000 

200-10,000 

HpCOFs 

0.002-50 

0.3-16,000 

100-13,000 

SUMP,  CATCH 

BASIN  AND 

PRESERVATIVE 

DRAINAGE 

PROCESS  SLUDGES 

FORMULATIONS 

DITCH  SEDIMENTS 

OR  RESIDUALS 

(DRIPPAGE) 

(PPB) 

(PPB) 

(PPB) 

TCDDs 

0.007  -  0.01 

6-30 

0.4  -  3 

PeCDOs 

0.09  -  0.6 

30  -  1,000 

1-200 

HxCDDs 

0.2  -  400 

400  -  7,000 

10  -  10,000 

HpCDDs 

0.9  -  4,000 

2,000  -  42,000 

20  -  70,000 

TCOFs 

0,03  -  70 

80  -  4,000 

4  -  1,000 

PeCDFs 

0.07  -  20 

400  -  11,000 

30  -  8,000 

HxCDFs 

0.03  -  600 

1,000  -  12,000 

50  -  28,000 

HpCOFs 

0.4  -  600 

800  -  9,000 

4  -  50,000 

Source:  Background  Document. 

NA  -  Not  Analyzed  (No  Data  Collected). 

T  -  Trace.  Analytical  data  support  qualitative  analysis  (I.e., 
identification)  but  not  quantitative  analysis.  Concentration 
cited  Is  the  detection  limit  of  the  analytical  method  used. 


-37a- 


In  the  analysis,  a  pH  adjustment  causes  all  pentachlorophenate  to  be  converted 
to  pentachlorophenol.  The  analysis  measures  pentachlorophenol. 

Wastewaters  from  surface  protection  with  pentachlorophenate  consist 
essentially  of  the  used  preservative  formulation.  These  data  therefore  also 
represent  what  EPA  believes  are  the  constituents  and  constituent 
concentrations  for  wastewaters  from  surface  protection  with 
pen t ach 1 orophena te . 


Source:  Background  Document. 

U  -  Compound  was  analyzed  for 
detection  limit  reported. 


but  not  detected.   Value  listed  is  the  lowest 


-37b- 


BEST  COPY  AVAILABLE 
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TABLE  9 

F034  CREOSOTE  HASTES: 

CONSTITUENTS  OF  CONCERN  AND 

RANGE  OF  DETECTED  CONCENTRATIONS 


PROCESS 

SLUDGES 

WASTEWATERS 

OR  RESIDUALS 

UNUSED  FORMULATION 

(PPM) 

(PPM) 

(DRIPPAGE)  PPM 

Ben2 (a)anthracene 

0.03  -  10 

280  -  7,500 

1.600  -  2,600 

Ben2o(a)pyrene 

0.007  -  10 

1.800  -  3.000 

400  -  600 

Benz(k)f1uoranthene 

0.02  -  4 

2.300 

21.400 

Olbenz  a .h) anthracene 

0.1  -  1 

140  -  680 

100  -  400 

Indeno  l,2,3-c,d)pyrene 

0.006  -  10 

100  -  300 

1.000 

Naphthalene 

0.1  -  400 

700  -  64.000 

13.000  -  180.000 

Arsenic 

0.003  -  30 

NA 

NA 

Chromium 

0.004  -  10 

NA 

NA 

NA  -  Not  analyzed  (no  data  collected). 
Source:  Background  Document. 

TABLE  10 


F03S  INORGANIC  WASTES: 

CONSTITUENTS  OF  CONCERN  AND  RANGE 

OF  DETECTED  CONCENTRATION 


PROCESS  SLUDGES  OR  RESIDUALS 
(PP") 

UNUSED  PRESERVATIVE^ 
(PP«) 

Arsenic 

5.300  -  760,000 

5.500 

Chromium 

70  -  33,000 

6.200 

Lead 

5-290 

1 

NR 

^  Presently.  EPA  does  not  have  reliable  waste  characterization  data  for 
wastewaters  from  Inorganic  processes.  The  Agency  believes  that  the  data 
for  unused  preservative  are  representative  of  both  drippage  and  process 
wastewaters  from  Inorganic  processes. 

NR  -  Not  reported. 

Source:  Background  Document. 
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TABLE  11 

BASIS  FOR  LISTIM6:     HEALTH  EFFECTS  OF  THE 
CONSTITUENTS  OF  CONCERN  IN  F032 


average     health-based  water 
waste  conc.      concentration 
detected'  limits 


HAZARDOUS  CONST I TUENT 


i£E5L 


B«n2(a)anthr8c«n« 

8enzo(a)pyr«n« 

Dlben20(a,h)anthrac«ne 

Indano(l,2,3-c,d)pyran0 

Pen  t  ac  h I oropheno I 

Arsenic 

ChromiuiM 


7   DIBENZO-P-DIOXINS* 


TCOOs 
PeCODs 
HXCOOs 
HpCOOs 


900 

900 

200 

70 

20,000 

2,000 

3,000 


3  K  10" 
1  X  10" 


2 

30 


DIBENZOfURANS^ 


TCOFs 
PeCOFs 
HxCDFs 
HpCOFs 


2   K 


10-5 

0.5 

3 

4 


_(££5I 


1.1  X 

3.0  X 

7.1  X 
2.0  X 
1 

0.05 
0.05 


2.3  X 

4.5  X 

5.6  X 
2.3  X 


2.3  X 
2.3  X 
2.3  X 
2.3  X 


10" 
10" 
10" 
10 


-3 


10 
10 
10" 
10 


-8 
■10 


,-7 


■8 
•9 
-8 

-7 


BASIS' 


DA  100 


estimated 
drinking  well 
concentrations' 


calculated 
concentration  to 

health-based 
limit  ratios* 


RSO  (Class  B^) 

RSD  (Class  Bj) 

RSD  (Class  B^) 

RSD  (Class  C) 
RfO 
MCL 


RSO  (Class  Bj) 
RSO  (Class  B^) 
RSD  (Class  Bj) 
RSO  (Class  B^) 


RSO  (Class  B^) 

RSO  (Class  B^) 

RSD  (Class  Bj) 

RSO  (Class  B^) 


9 

5': 

2 

0.07 

200 

20 

30 


3  X  10" 
1  X  10 
0.02 
0.3 


-5 


2  X  10 
5  X  to 

0.003 
0.004 


-5 


DA 


1.000 


0.9 

0.5 

0.2 

7  X 

20 

2 

3 


10" 


3  X  10" 
1  X  10" 
0.002 
0.03 


2  X  10" 
5  X  10 

3  X  10" 

4  X  10" 


-5 


DA 


10.000 


DA  too 


0.09 

0.05 

0.02 

7  X  10" 

2 

0.2 

0.3 


3  X 

1  X 

2  X 


10 
\0' 


-7 


10 


-3 


0.003 


2  X 
5  X 

3  X 


-7 
-5 
-4 


4  X  10' 


820,000 
1,700,000 
2.800,000 
350 
200 
400 
600 


1,3000 

22,000 

3,600,000 

1,300.000 


870 

2.200.000 

1.300,000 

170.000 


DA 


1.000 


82,000 
170.000 
280,000 
35 
20 
40 
60 


130 

2,200 

360,000 

130,000 


87 

220.000 

130.000 

17.000 


DA  10.000 


8,200 

17.000 

28,000 

3.5 

2 

4 

6 


13 

220 

36.000 

13,000 


9 

22,000 

13,000 

1,700 


S3 


^ 


3! 

a 

a 
o 
n 

B 

cr 

1$ 


? 

I 

E. 

A 
OB 


\ 


r' 


l;'. 
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TABLE  11  (CONCLUDED) 

BASIS  FOR  LISTING:  HEALTH  EFFECTS  OF  THE 
CONSTITUENTS  OF  CONCERN  IN  F032 


Average  concentrations  calculated  from  process  residuals  or  process  sludge  data. 

Reference  Dose  (RfD),  Risk  Specific  Dose  (RSD).  and  Maximum  Contaminant  Level  (MCL)  are  explained  later 
In  the  preamble,  as  are  the  classes  of  RSDs.  Class  A,  B,  and  C  carcinogens  are  based  on  exposure  limits 
at  a  10"^  risk  level. 

Calculated  for  three  dilution/attention  (DA)  levels. 

Ratio  obtained  by  dividing  assumed  drinking  well  concentration  column  by  health-based  water  concentration 
limit  column,  for  all  three  dilution/attenuation  (DA)  levels. 

This  health-based  water  concentration  limit  may  change  following  EPA  review  of  the  NTP  carcinogen  study. 

Waste  concentrations  presented  for  dioxins  and  furans  are  for  the  total  congener  category  specified 
(e.g.,  the  concentration  Indicated  for  PeCDD  Is  for  all  Isomers  of  PeCDDs  found).  The  health-based  water 
concentration  limit  for  each  congener  category  Is  based  on  extrapolation  using  toxicity  equivalency 
factors  relative  to  the  toxicity  of  2.3,7,8-TCDD.  (See  Risk  Assessment  Forum.  1986). 


Source:  Background  Document. 
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TABLE  12 

BASIS  FOR  LISTING:  HEALTH  EFFECTS  OF  THE 
CONSTITUENTS  OF  CONCERN  IN  F033 


L*'  • 


HAZARDOUS  CONSTITUENT 


average  health-baseo  mater 
maste  conc.   concentration 
detected'     limits 

(ppw) (ppw) 


BASIS^ 


estimated 

drinking  mell 

concentrations^ 

(PP*) 


CALCULATED 

CONCENTRATION  TO 

HEALTH-BASED 

LIMIT  RATIOS* 


DA  100 


DA  1.000 


DA  10.000 


DA  100 


DA  1.000 


DA  10.000 


Psntach lorophenol 

2,4,6-Trlchloroph«nol 

2, 3, 4, 6-Tetrach lorophenol 

DIBENZO-P-DIOXINS^ 


20,000 

3 

3.000 


1 

1.8  K  10 

1 


-3 


RfO  200      20       2 

RSO  (Class  82)     0.03     0.003    3  k 
RfD  30       3        0.3 


10 


-4 


TCODs 

PeCODs 

J 

HxCODs 

1 

HpCODs 
DlBENZOruRANS^ 

TCOFs 

P«CDFs 

HkCOFs 

HpCOFs 

2  H 


10-^ 

0.3 

3 

20 


I 
3 

C 
3 


2.3  » 

4.5  X 

5.6  » 
2.3  K 


2.3  » 
2.3  K 
2.3  K 
2.3  X 


10' 
10 
10 
10 


-10 
-7 


RSD  (Class  B^)  2  x  10'^  2  x  10 

RSD  (Class  B^)  0.003  3  x  10 

RSO  (Class  Bj)  0.03  0.003 

RSO  (Class  B^)  0.2  0.02 


-5 
-4 


2  X  10 

3  X  10 
3  X  10 
0.002 


6 

-5 

4 


-9 
-9 
-8 
-7 


RSO  (Class  B^)  0.01  0.001  1  x  10 

RSD  (Class  B^)  0.03  0.003  3  x  10 

RSO  (Class  B^)  0.06  0.006  6  x  10 

RSD  (Class  Bj)  0.03  0.003  3  x  10 


200 
20 
30 


8,700 

6,700,000 

5,400,000 

870,000 


4,300,000 

4,300,000 

2,600,000 

130,000 


20 
2 
3 


870 

670.000 

540,000 

87,000 


430,000 

430,000 

260,000 

13,000 


2 
0.2 

0.3 


87 

67,000 

54,000 

8,700 


43,000 

43,000 

26,000 

1,300 


Average  concentrations  based  on  process  sludge  or  process  residual  data. 

Reference  Dose  (RfD).  Risk  Specific  Dose  (RSO).  and  Maximum  Contaminant  Level  (MCL)  are  explained  later 
In  the  preamble,  as  are  the  classes  of  RSDs.  Class  8  carcinogens  are  based  on  exposure  limits  at  a  10 


risk  level. 
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TABLE  12  (CONCLUDED) 
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•r!^^"- 


BASIS  FOR  LISTING:  HEALTH  EFFEaS  OF  THE 
CONSTITUENTS  OF  CONCERN  IN  F033 


Calculated  for  three  dilution/attenuation  (DA)  levels. 


••  Ratio  obtained  by  dividing  assumed  drinking  well  concentration  column  by  health-based  water  concentration 
limit  column  for  all  three  dilution/attenuation  (OA)  levels. 

'  This  level  health-based  water  concentration  limit  may  change  following  EPA  review  of  the  NTP  carcinogen 
study. 

*  Waste  concentrations  presented  for  dioxins  and  furans  are  for  the  total  congener  category  specified 
fe  q  ?Rrco"entrat1on  Indicated  for  PeCODs  Is  for  all  Isomers  of  PeCDDs  found).  The  health-based 
wau;*concentr^tTon  limit  for  each  congener  category  Is  based  on  extrapolation  using  toxicity  equivalency 
factors  relative  to  the  toxicity  of  2.3.7.8-TCDD.  (See  Risk  Assessment  Forum.  1986^. 


5:J  Source:  Background  Document. 
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TABLE  13 

BASIS  FOR  LISTING:  HEALTH  EFFECTS  OF  THE 
CONSTITUENTS  OF  CONCERN  IN  F034 


I- 


I 


HAZARDOUS  CONST I TUENT 


AVERAGE   HEALTH-BASED  MATER 
MASTE  CONC.    CONCENTRATION 
detected'       LIMITS 

(PPW) (ppw) 


BASIS^ 


DA  too 


Bent ( a ) anthracene 

B«nzo(l()  f  I  uoranthen* 

Ban2o(a)pyrene 

0  i  benz ( a , h ) anthracene 

Indenod  ,2,3-c,d)pyrene 

Naphthalene 

Arsen I c 
ChroMiiM 


4,000 

2.000 

2,000 

400 

200 

40.000 

2.000 
3.000 


I.I  » 
4.0  K 

3.0  K 

7.1  K 
2.0  K 
14 

O.OS 
0.05 


10 

10 

10" 

10 

10 


1-5 
-3 


-3 


RSO  (Class  B^)  40 

RSD  (Class  B^)  20 

RSD  (Class  Bj)  20 

RSD  (Class  Bj)  4 

RSD  (Class  C)  0.5 

RfD  400 


NCL  20 

Ma  30 


estimated 

DRINKING  MELL 

CONCENTRATIONS^ 

(PP*) 


CALCULATED 

CONCENTRATION  TO 

HEALTH-BASED 

LIMIT  RATIOS* 


DA 


1.000 


DA  10.000 


DA  too 


DA  1.000 


4 

2 

2 

0.4 

0.05 

40 

2 
3 


0.4 

0.2 

0.2 

0.04 

5  X 

4 

0.2 
0.3 


10" 


3.600.000 

5.000 

6.700.000 

5.600,000 

1.000 

30 

40 
60 


360.000 

500 

670.000 

560,000 

too 

3 

4 
60 


DA 


10.000 


36.000 

50 

67.000 

56.000 

to 

0.3 

0.4 
6 


Average  concentrations  based  on  process  residuals  or  process  sludge  data. 

Reference  Dose  (RfD),  Risk  Specific  Dose  (RSD),  and  Maximum  Contaminant  Level  (HCL)  are  explained  later 
In  thg  preamble,  as  are  the  classes  of  RSDs.  Class  B  and  C  carcinogens  are  based  on  exposure  limits  at 
a  10"  risk  level.  i 

Calculated  for  three  dilution/attenuation  (DA)  levels. 
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Ratio  obtained  by  dividing  assumed  drinking  well  concentration  column  by  health-based  water 
concentration  limit  column  for  all  three  dilution/attenuation  levels. 

Source:  Background  Document. 
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TABLE  14 

BASIS  FOR  LISTING:  HEALTH  EFFECTS  OF  THE 
CONST ITUEKTS  OF  CONCERN  IN  F035 


HAZARDOUS  CONSTITUENT 


average  health-based  water 
maste  oonc.   concentration 
detected'     limits 

<PW») i£E£> 


BASIS^     DA  100 


estimated 
drinking  mell 
concentrations' 


calculated 

concentration  to 

health-based 

limit  ratios* 


DA 


1.000 


DA 


10.000 


DA  100 


DA  1.000 


DA   10.000 


Arscnlo 

ChronluM 

Lead' 


100,000 

10.000 

80 


0.05 
0.05 
0.09 


Ma 

NCL 


1,000 
100 


100 

10 

0.08 


10 

2,000 

1 

2,000 

0.008 

20 

200 

200 

2 


20 
20 
0.2 


■^    2 


Concentrations  based  on  process  sludge  or  residual  data. 

Reference  Dose  (RfD),  Risk  Specific  Dose  (RSD),  and  Maximum  Contaminant  Level  (MCL)  are  explained  later 
In  the  preamble,  as  are  the  classes  of  RSOs. 

Calculated  for  three  different  dilution/attenuation  (DA)  levels. 

Ratio  obtained  by  dividing  assumed  drinking  well  concentration  column  by  health-based  water  concentration 
limit  column  for  all  three  dilution/attenuation  (DA)  levels. 

The  MCL  for  lead  Is  currently  undergoing  EPA  review. 


Source:  Background  Document 
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In  the  past  EPA's  selection  of 
constituents  of  concern  for  listed 
hazardous  wastes  has  relied  on 
comparisons  of  maximum  reported 
waste  constituent  concentrations  with 
health-based  levels  of  concern.  In  this 
case,  the  Agency  has  found,  as  is  shown 
in  Tables  11. 12. 13  and  14.  that  the 
concentrations  of  constituents  of 
concern  in  wood  perserving  wastes  are 
80  high  that  even  projections  of  ground 
water  contamination  levels  based  on 
average  waste  concentrations  (rather 
than  maximum  concentrations)  exceed 
health-based  leveb  of  concern. 

Tables  11, 12, 13,  and  14  summarize 
the  Agency's  analysis  of  the  hazards 
posed  by  die  constituents  of  concern.  In 
this  analysis,  EPA  examined  projected 
ground  water  concentrations  for  the 
constituents  of  concern  assuming  three 
dilution  and  attenuation  factors:  100, 
1.000.  and  10.000.  These  three  levels 
encompass  a  broad  range  of  dilution/ 
attenuation  factors.  The  drinking  water 
well  concentrations  calculated  for 
dilution/attenuation  levels  of  100. 1.00a 
and  laOOO  assume  that  the 
concentration  of  each  constituent  of 
concern  in  the  well  water  are  1  percent, 
0.1  percent,  and  OOl  percent, 
respectively.  The  tables  show  that,  in 
the  vast  majority  of  cases,  the 
constituents  of  concern  are  likely  to 
appear  in  ground  water  at 
concentrations  that  exceed  the  health- 
based  levels  of  concern  by  one  to  four 
orders  of  magnitude  using  the  extremely 
liberal  dilution  and  attenuation  factor  of 
10,000.  Thus,  even  if  the  Agency  did  not 
evaluate  the  hazard  conservatively, 
these  wastes  clearly  would  contain 
concentrations  of  constituents  of 
concern  far  in  excess  of  safe  levels. 

Damage  cases,  described  below  and 
in  an  appendix  to  this  preamble,  further 
demonstrate  that  the  constituents  of 
concern  in  the  wastes  proposed  for 
listing  are  sufficienUy  mobile  and 
persistent  for  past  mismcuiagement  to 
have  resulted  in  contamination  of 
ground  water,  surface  water,  and  soils. 
After  considering  all  of  the  factors  of 
40  CFR  261.11(a)(3),  because  these 
wastes  contain  hi^  concentrations  of 
highly  toxic  constituents  that  are  mobile 
and  persistent  and  are  unlikely  to 
degrade  in  the  environment  before 
reaching  receptors,  and  because  past 
mismanagement  of  these  wastes  has 
already  resulted  in  serious 
environmental  damage  and  risk  to 
human  health.  EPA  is  proposing  that 
F032.  F033.  F034.  and  F035  be  added  to 
the  Ust  of  hazardous  wastes  from  non- 
speciflc  sources. 


2.  Waste  Characterization  and 
Constituents  of  Concern 

The  following  section  summarizes  the 
information  concerning  waste 
characterization  and  constituents  of 
concern  that  EPA  has  gathered  to 
support  this  proposed  listing.  EPA  has 
selected  constituents  of  concern  based 
on  two  principal  factors:  Their  known 
toxicity  and  dieir  relevant 
concentrations  in  the  waste.  Other 
constituents  were  detected  in  these 
waste  streams  but  were  not  selected  as 
constituents  of  concern;  data  on  these 
can  be  found  in  the  Background 
Document  for  today's  proposal. 

o.  Wastes  from  chlomphenotic  wood 
preserving  processes  (P032).  Table  7 
lists  the  constituents  of  concern  found  in 
wastes  from  wood  preserving  operations 
using  chlorophenolic  formulations  as 
well  as  the  concentration  ranges  of 
these  constituents.  Pentadilorophenol 
averaged  IS  mg/1  in  wastewaters  with  a 
maximum  concentration  of  310  mg/1. 
Twenty-one  different  polynuclear 
aromatic  hydrocarbon  (PAH) 
compounds  (only  some  of  which  are 
constituents  of  concern)  were  found  in 
wastewaters  from  wood  preserving 
operations  using  pentachlorophenol 
and/or  creosote.  The  PAH  contaminants 
are  believed  to  be  derived  from  the  use 
of  petroleum  carrier  solvents  for  the 
pentachlorophenol  formulation  and/or 
the  current  or  past  use  of  creosote  wood 
preserving  processes.  Arsenic 
concentrations  in  wastewaters  from 
facilities  that  are  treated  Mrith 
pentachlorophenol  and/or  creosote  and 
inorganic  preservatives  ranged  from 
0.003  to  33  mg/L  averaging  5  mg/1. 
Chromium  concentrations  ranged  from 
0.004  mg/1  to  14  mg/1.  averaging  2  mg/1. 
The  Agency  believes  that 
pentachlorophenate  may  be  used  to 
preserve  wood,  although  its  use  is  not 
extensive.  Wastes  from  wood 
preservation  processes  that  use 
pentachlorophenate  are  expected  to 
contain  the  same  chlorophenolic 
constituents  as  wastes  from 
pentachlorophenol  processes. 

The  average  pentachlorophenol 
concentration  for  process  sludges  was 
about  1.6  percent  No  analyses  were 
available  of  preservative  formulation  as 
it  drips  from  treated  wood.  Instead,  in- 
use  pentachlorophenol  wood  preserving 
formulation  was  sampled  to  obtain  data 
indicative  of  constituent  concentrations 
in  drippage  because  EPA  believes  that 
drippage  either  will  be  or  will 
substantially  resemble  preserving 
formulations.  The  average 
pentachlorophenol  concentration  was 
26,000  mg/1  (2.6%):  the  maximum 
concentration  was  52.000  mg/1  (5.2%). 


All  ten  PCDD/PCDF  bomologue  groups 
were  detected  in  non-wastewater 
pentachlorophenol  treating  wastes. 
However.  2,3.7.8-TCDD  was  not 
detected  in  nine  analyzed  samples  of 
F032  wastes  (process  residuals  and 
preservative  formulation  believed 
typical  of  drippage).  Total  TCDDs  w«e 
detected  in  eight  of  20  analyzed 
samples.  Calailated  equivalent  24.7.8- 
TCDD  concentrations  for  all  cogener 
groups  detected  averaged  200  ppb  for 
process  sludges  residuals  and  300  ppb 
for  in-use  treating  solutions. 

Within  hazardous  waste  listing  P032, 
the  Agency  is  proposing  to  include 
wastes  generated  at  facilities  that 
previously  used  chlorophenolic 
formulations  and  wastes  generated  from 
creosote,  inoiganic.  and  other  processes 
located  within  the  same  faciUty  as  a 
chlorophenol  process.  Process  sludges 
and  wastewater  residuals  gradually 
acciunulate  in  wood  preserving,  surface 
protection,  and  wastewater  treatment 
equipment.  Periodically  (annually, 
semianually,  monthly,  or  perhaps  more 
frequently,  depending  on  the  size  and 
operating  practices  of  the  facihty)  the 
accumulated  residuals  are  removed  from 
the  equipment  and  then  disposed.  The 
Agency  has  information  (which  is 
available  in  the  docket  to  this  rule 
making)  that  wood  preserving  facilities 
regulariy  change  the  preservatives  used 
in  a  particular  piece  of  process 
equipment  without  removing 
acamiulated  materials  or  in  any  way 
cleaning  the  equipment. 

EPA  has  gathered  considerable 
evidence  that  F032  waste  (from 
inorganic  and  creosote  processes  that  is 
either  generated  from  equipment  that 
has  been  previously  used  in 
chlorophenoUc  processes  or  generated 
at  facilities  that  have  used  or  currentiy 
use  processes  on  the  same  site]  is 
contaminated  by  the  constituents  of 
concern  from  the  chlorophenolic 
processes.  Such  cross-contamination  is 
documented  by  the  waste 
characterization  data  available  in  the 
Background  Document.  These  data  show 
that  constituents  unique  to 
chlorophenolic  wastes  from 
chlorophenolic  processes  were 
identiHed  in  wastes  that  came  from 
creosote  and  inoiganic  processes.  The 
Background  Dociunent  for  this  listing 
presents  many  cases  that  describe 
cross-contamination.  The  cross- 
contamination  is  further  documented  by 
information  on  the  wastes  and  their 
management  practices  collected  by  EPA 
through  site  visits  and  surveys.  Based  on 
this  information,  EPA  has  concluded 
that  a  serious  and  significant  degree  of 
cross-contamination  exists  due  to 
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common  practices  in  the  industry.  EPA 
has  therefore  included  wastes  from 
inorganic  and  creosote  processes  that 
may  be  cross-contaminated  with 
chlorophenolic  wastes  in  the  F032 
listing. 

Following  are  a  few  examples 
identified  by  EPA  where  cross- 
contamination  as  a  result  of  normal 
operating  practices  has  occurred.  More 
examples  are  provided  in  the 
Background  Document. 

At  a  U.S.  Army  depot  in  Memphis. 
Tennessee,  wood  products  were  dipped 
or  steeped  in  a  5.000  gallon  vat  of 
pentachlorophenol  solution.  Treating 
solution  was  stored  in  a  %-inch  steel 
underground  storage  tank  which 
subsequently  leaked.  After  a  number  of 
years,  the  wood  treatment  process  was 
discontinued  and  an  investigation  of  the 
site  undertaken.  Various  surfaces  in  the 
treatment  area  were  sampled  and 
analyzed  for  PCDD  and  PCDF  content. 
Chips  from  the  treatment  building 
cinderblock  walls  and  concrete  floor 
contained  24.7  ppb  and  42.3  ppb  of  toxic 
equivalent  2.3.7.8-TCDD,  respectively. 
The  storage  tank  was  emptied,  cleaned 
and  sandblasted.  After  sandblasting,  a 
100  cm*  wipe  of  the  inside  of  the  storage 
tank  showed  1.3  ppb  toxic  equivalent 
2,3,7.8-TCDD.  The  tank  was 
hydroblasted  and  retested.  The  toxic 
equivalent  2,3,7,8-TCDD  concentration 
in  a  100  cm*  wipe  was  then  0.13  ppb. 
These  data  demonstrate  that  process 
equipment  used  for  preserving  wood 
with  pentachlorophenol  can  be 
contaminated  even  after  accumulated 
residuals  are  removed. 

In  addition,  as  part  of  EPA's  general 
sampling  and  analysis  effort,  sediment 
was  collected  from  a  treating  cylinder 
that  had  been  used  to  treat  wood  with 
pentachlorophenol  until  2  to  4  months 
prior  to  the  sampling  episode.  At  that 
time,  the  preservative  used  in  the 
cylinder  was  replaced  with  creosote,  but 
the  cylinder  was  not  cleaned.  The 
sediment  in  this  wood  treating  cylinder 
contained  material  that  had 
accumulated  during  pentachlorophenol 
wood  preserving  operations  and 
materials  that  had  accumulated  during 
creosote  wood  preserving  operations. 
Analysis  of  the  sediment  showed  140 
mg/kg  of  pentachlorophenol. 
Pentachlorophenol  has  never  been  found 
as  a  constituent  of  creosote  or  of 
creosote  wood  preserving  formulations. 
Cross-contamination  must  therefore 
have  occurred. 

The  major  cause  of  cross- 
contamination  at  facilities  using  more 
than  one  type  of  preservative  is  mixing 
of  the  wastes  generated  from  the  various 
processes.  Indeed,  plants  visited  by  EPA 
that  use  more  than  one  type  of 


preservative  comingled  wastes,  and  all 
plants  using  both  creosote  and 
chlorophenolic  formulations  comingled 
wastewaters. 

One  facihty  surveyed  by  EPA 
reported  that  wastewater  from  its 
pentadilorophenol  wood  preserving 
operations  was  routed  to  an  oil-water 
separator.  The  oil  fraction  was  returned 
to  the  pentachlorophenol  work  tank 
while  the  separated  water  was  used  to 
make  up  CCA  treating  solution.  In 
addition,  this  facihty  has  one  vacuum 
pump  used  to  create  a  vacuum  on  both 
the  CCA  retort  and  the 
pentachlorophenol  retort.  Cooling  and 
sealing  water  from  the  pump  was  also 
used  to  make  up  CCA  treating  solution. 
A  second  facility  reported  using  the 
wastewater  (after  oil/water  separation) 
from  its  pentachlorophenol  treatment 
operation  to  make  up  its  ACA  treating 
solution.  These  practices  resulted  in 
cross-contamination  of  inorganic  wood 
preserving  wastes  with  chlorophenolic, 
PCDD,  and  PCDF  constituents. 

EPA  has  also  obtained  reports  of 
other  practices  leading  to  cross- 
contamination  of  wastes,  such  as  the 
use  of  common  equipment  for  moving 
treated  wood,  untreated  wood,  and 
waste  material  and  the  use  of  common 
tramcars  for  holding  wood  in  the 
treating  cylinders.  Also,  creosote 
process  wastes  have  become 
contaminated  with  chlorophenolic. 
PCDD,  and  PCDF  constituents  at 
facilities  that  use  a  common  oil-water 
separator  for  chlorophenolic  and 
creosote  wastewaters  when  the 
recovered  oil  is  recycled  back  to  the 
creosote  process. 

Cross-contamination  has  occurred 
even  when  treating  cylinders  or  tanks 
are  dedicated  to  the  application  of  one 
preservative  formulation.  For  example,  a 
California  wood  preserving  facility  that 
treated  wood  with  pentachlorophenol 
and  creosote  in  dedicated  retorts 
measured  wastewater  contaminant 
concentrations  of  pentachlorophenol  in 
the  creosote  wastewaters  of  32  mg/1 
(Palmer,  1986).  This  cross-contamination 
is  believed  to  be  the  result  of  using  other 
equipment  in  common  and 
interconnecting  piping.  Thus,  cross- 
contamination  may  occur  at  facilities 
that  attempt  to  segregate  chlorophenolic 
from  non-chlorophenolic  wastes  if  the 
processes,  procesp  equipment,  and 
process  areas  are  not  adequately 
segregated. 

The  Agency's  principal  concern 
regarding  cross-contamination  is  that  it 
may  result  in  wastes  from  creosote  and 
inorganic  processes  containing  dioxins 
and  dibenzofurans  that  are  not  normally 
present  in  wastes  generated  by  these 
processes.  EPA  recognizes  that  the 


presence  of  dioxin  contaminants  in  a. 
hazardous  waste  may  reduce  the 
availability  of  hazardous  waste 
treatment,  storage,  or  disposal  facilities 
that  can  or  will  accept  the  waste. 

Since  cross-contamination  can  be 
eliminated  through  proper  cleaning  and 
replacement  of  contamination 
equipment,  today's  proposal  includes 
standards  for  equipment  cleaning  and 
replacement  Generators  of  F032  who 
change  to  another  preservative  tmd  who 
comply  with  the  equipment  cleaning  and 
replacement  standards  will  generate 
wastes  that  do  not  meet  the  F032  listing 
once  cleaning  and  replacement  is 
complete  and  provided  that  the 
generator  does  not  resume  using 
chlorophenolic  formulations.  Generators 
should  note  that  after  successful 
cleaning  and  replacement,  their  wastes 
may  continue  to  be  subject  to  regulation 
under  Subtitle  C  of  RCRA  either 
because  they  meet  the  listing 
descriptions  of  F034  or  F035  or  because 
they  exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste.  The 
equipment  cleaning  and  replacement 
standards  are  discussed  in  detail 
elsewhere  in  this  preamble. 

b.  Wastes  from  chlorophenolic 
surface  protection  processes  (F033). 
Table  8  lists  the  constituents  of  concern 
found  in  wastes  from  surface  protection 
operations  using  chlorophenates  as  well 
as  the  concentration  ranges  of  these 
constituents.  Although  no  wastewater  is 
directly  generated  from  surface 
protection  processes,  precipitation  that 
comes  into  contact  with  process  areas 
can  become  contaminated  with  surface 
protection  chemicals.  This  contaminated 
precipitation  is  collected  in  sumps  and 
catch  basins  and  may  be  conveyed  back 
to  the  process,  to  wastewater  treatment 
(or,  more  commonly,  to  offsite  discharge 
via  natural  drainage  or  earthen  ditches). 

No  information  quantifying  the 
amount  of  wastewater  generated  at 
siirface  protection  facilities  was 
collected  by  the  agency  during  its  study 
of  the  industry.  The  quantity  of 
precipitation  falling  on  the  process  area 
at  a  surface  protection  facility  is 
estimated  to  be  approximately  1,000,000 
liters  (270,000  gallons)  per  year, 
assuming  an  annual  rainfall  of  100  cm 
(40  inches)  and  a  process  area  of  1,000 
m»  (0.25  acre).  For  300  to  500  surface 
protection  faciUties.  this  amounts  to  300 
to  500  million  liters  (80  to  130  million 
gallons]  per  year. 

Limited  data  were  available  to 
characterize  the  concentration  of 
constituents  of  concern  in  surface 
protection  wastewater.  One  sample  of 
water  taken  from  a  drain  near  a  dip  tank 
contained  14  ppm  tetrachlorophenols 


and  6  ppm  pentachlorophenol.  At 
another  facility,  a  sample  of  wastewater 
collected  from  a  ditch  which  drained  the 
dip  tank  area  to  a  creek  contained  0.3 
ppm  pentachlorophenol  The  complete 
data  set.  including  all  constituents 
detected,  can  be  found  in  Appendix  D  of 
the  Background  Document 

In  process  sludges  or  residuals  (such 
as  working  tank  or  retort  sediments),  the 
concentration  of  pentachlorophenol 
averaged  20,000  mg/kg.  (2.0  percent). 
Tetrachlorophenols  are  present  in  the 
preservative  formulation,  either  as  the 
active  ingredient  or  a  contaminant  of 
pentachlorophenates.  The  average  total 
isomer  tetrachlorophenol  concentration 
was  17,000  mg/kg  (1.7  percent). 

The  pentachlorophenol  concentration 
in  sludges  that  accumulate  in  catch 
basins,  sumps,  and  drainage  ditches 
averaged  95  mg/kg  while  the 
concentration  of  2,3,4,5- 
tetrachlorophenol  averaged  40  mg/kg. 
No  analyses  of  preservative  formulation 
as  it  drips  from  surface-protected  wood 
were  available.  Instead,  in-use 
chlorophenate  surface  protection 
formulation  was  sampled  to  obtain  data 
representative  of  constituent 
concentrations  in  drippage.  Wastewater 
from  surface  protection  processes 
consists  principally  of  used  preservative 
formulation  (i.e..  the  formulation  in  the 
dip  tank).  EPA.  therefore,  believes  that 
in-use  chlorophenate  surface  protection 
characterization  data  are  aUo 
representative  of  wastewaters  from 
surface  protection  with  chlorophenate 
formulations.  The  average 
pentachlorophenol  concentration  was 
610  mg/1  with  an  average  2.3.4.6- 
tetrachlorophenol  concentration  of  520 
mg/1. 

All  ten  PCDD/PCDF  homologue 
groups,  including  2,3,7,8-TCDD,  were 
detected  in  surface  protection  wastes. 
2.3,7,8-TCDD  was  detected  in  3  of  15 
samples  of  F033  wastes  analyzed  for 
2,3,7,8-TCDD  (catch  basin  and  drainage 
ditch  sediments,  process  residuals  and 
preservative  formulation).  Total  TCDDs 
(including  2.3.7.8-TCDD  and  all  other 
homologues]  were  detected  in  7  of  16 
samples  of  F033  wastes  analyzed  for 
TCDDs.  The  average  2,3.7.8-TCDD 
concentration  in  process  sludges  was  8 
ug/1  (ppb).  The  2,3.7.8-TCDD 
concentration  measured  in  one  sample 
of  sediment  from  a  surface  drainage 
ditch  was  7  ppt.  Total  equivalent  2,3,7,8- 
TCDD  concentrations  were  also 
calculated  from  sampling  data  for  the 
various  types  of  surface  protection 
wastes.  The  equivalent  concentration 
averaged  700  ppb  for  process  sludges  or 
residuals,  4  ppb  for  sludges  that 
accumulate  in  sumps  and  catch  basins 


and  700  ppb  for  in-use  surface  protection 
solutions.  The  sampling  data  and 
Toxicity  Equivalent  Factors  used  to 
calculate  these  averages  from  sampling 
data  are  provided  in  the  Background 
Document 

The  Agency  anticipates  that  as  a 
result  of  today's  proposed  listings,  many 
sawmills  that  generate  no  hazardous 
waste  except  the  residuals  frtmi 
chlorophenolic  surface  protection 
processes  will  change  preservative 
formulations  to  avoid  becoming 
hazardous  waste  generators. 

Generators  of  F033  wastes  should 
note  that  the  listing  includes  cross- 
contaminated  wastes,  similar  to  the  F032 
listing.  Therefore,  although  a  generator 
may  change  preservatives  to  one  that 
has  not  been  evaluated  as  part  of  this 
listing,  the  wastes  from  the  new 
preservative  would  continue  to  be  F033 
wastes  due  to  the  potential  for  cross- 
contamination.  As  for  F032  cross- 
contaminated  wastes,  in  order  to 
provide  generators  who  are  able  to 
change  preservatives  with  an 
opportunity  to  eliminate  the  potential  for 
cross-contamination  and  hence,  to  have 
their  wastes  generated  from  processes 
using  non-chlorophenolic  formulations 
no  longer  be  F033  waste.  EPA  is 
proposing  standni^ftfar  equipment 
cleaning  and  replacement  as  part  of 
today's  proposed  tule.  Generators  who 
change  to  another  preservative  (that  is, 
one  not  subject  to  the  listing)  and  who 
comply  with  the  equipment  cleaning  and 
replacement  standards  will  generate 
wastes  in  these  processes  that  are  not 
F033-listed  waste.  Generators  should 
note,  however,  that  their  wastes  will 
remain  subject  to  the  hazardous  waste 
characteristic  rules  and,  should  they 
exhibit  one  or  more  characteristics  of 
hazardous  waste,  would  continue  to  be 
subject  to  regulation  under  Subtitle  C  of 
RCRA.  The  Agency  notes  also  that  the 
equipment  cleaning  and  replacement 
standard  does  not  in  any  way  affect  any 
future  listing  determinations  that  EPA 
may  make  regarding  other  surface 
protection  formulations  not  covered  by 
today's  listing.  Should  the  agency 
promulgate  a  listing  for  such  other 
preservatives  in  the  future,  wastes 
generated,  although  in  compliance  with 
the  equipment  cleaning  and  replacement 
standard  could  again  be  subject  to 
Subtitle  C  regulations. 

c.  Wastes  from  creosote  wood 
preserving  processes  (F034).  Table  9 
lists  the  constituents  of  concern  found  in 
wastes  from  wood  preserving  operations 
using  creosote  as  well  as  the 
concentration  ranges  of  these 
constituents.  Pentachlorophenol,  PCDDs. 
and  PCDFs  derive  solely  from  wood 


preserving  operations  using 
chlorophenolics  and  are  not  present  in 
wastes  at  facilities  that  have  never  used 
chlorophenolic  formulations.  Twenty- 
five  di^erent  PAH  compounds  (not  all  of 
which  are  defined  as  constituents  of 
concern)  were  found  in  wastewaters 
from  wood  preserving  operations  using 
creosote.  Naphthalene,  the  most 
frequently  detected  compound,  averaged 
56  mg/1  in  wastewaters.  Phenanthrene. 
also  frequently  detected,  averaged 
54,000  mg/kg  (5.4  percent),  in  process 
sludges  or  residuals. 

No  analyses  of  creosote  preservative 
formulations  were  available,  either  as 
they  drip  from  treated  wood  or  as  in-use 
formulations.  However,  initial  free 
drippage  itom  creosote-treated  wood  is 
expected  to  have  the  same  composition 
as  unused  creosote  formulations 
(mixtures  of  creosote  and  coal  tar). 
Literature  data  on  creosote 
formulations,  presented  in  the 
Background  Document  for  today's 
proposal  were  available  for  eleven  PAH 
compounds  with  phenanthrene  at 
180.000  mg/kg  (18  percent)  present  at  the 
highest  concentration. 

Toxic  metals  concentrations  in  wastes 
from  creosote  processes  are  variable 
and  depend  on  the  extent  of  cross- 
coatanioatMS  at  a  particular  facility. 
Data  dwrwhing  the  extent  of  cross- 
contamination  between  creosote  and 
inorganic  processes  are  provided  in  the 
Background  Document  developed  in 
support  of  this  proposed  listing. 

d.  Wastes  from  inorganic  wood 
preserving  processes  (F035).  Table  10 
lists  the  constituents  of  concern  found  in 
wastes  from  wood  preserving  processes 
using  only  inorganic  formulations  of 
arsenic  and  chromium.  It  also  Usts  the 
concentration  ranges  of  these  metals  in 
the  wastes.  Arsenic  concentrations  in 
process  residuals  averaged  150,000  mg/ 
kg  (15  percent);  chromitmi 
concentrations  averaged  14.000  mg/kg 
(1.4  percent).  Lead  was  also  present  in 
samples  of  process  sludges,  at  an 
average  concentration  of  80  mg/kg.  Lead 
found  in  wood  preserving  wastes  is 
believed  to  be  a  contaminant  of  the 
arsenic  component  of  the  preservative 
formulation.  This  listing  applies  only  to 
wastes  from  facilities  that  presently  use 
inorganic  preservatives  and  are  not 
using  or  have  not  previously  used 
chlorophenolic  preservatives  as 
previously  discussed  (those  wastes  from 
inorganic  facilities  where 
chlorophenolics  have  been  used  are 
covered  under  the  proposed  F032 
listing).  Consequently,  the  constituents 
of  concern  for  F035  do  not  include 
pentachorophenol,  PCDDs,  or  PCDFs. 
PAH  compounds  derive  from  creosote 
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and  from  petroleum  oils  used  as 
pentachlorophenol  carriers  and  may  be 
present  in  residuals  from  inorganic 
treating  facilities  that  have  always 
previously  used  creosote  preservatives 
or  are  presently  using  both  inorganics 
and  creosote  preservatives  on  the  same 
site. 

Information  available  to  EPA 
indicates  that  wastewaters  &om 
arsenical  or  chromium  wood  preserving 
processes  are  typically  recycled.  These 
wastewaters  are  proposed  to  be  listed 
as  hazardous  waste  and  will  be  subject 
to  regulation  when  they  are  not  recycled 
(See  generally,  the  Solid  Waste 
Redefinition  Rule,  50  FR  663,  January  4, 
1985). 

No  analyses  of  inorganic  preservative 
formulations,  either  as  they  drip  from 
treated  wood  or  as  in-use  formulations, 
were  available.  However,  initial 
drippage  from  wood  treated  with 
inorganic  preservatives  is  expected  to 
have  the  same  composition  as  unused 
preservative  solution,  as  specified  by 
the  American  Wood  Preservers 
Association.  A  2.5  percent  solution  of 
CCA-C,  the  most  commonly  used 
inorganic  preservative,  has 
approximately  5,500  mg/l  arsenic  and 
6,200  mg/l  chromium.  Data  supporting 
these  concentration  estimates  are 
provided  in  the  Background  Docuihent 
developed  to  support  this  proposal} 
listing. 

3.  Health  Effects  of  Concern 

The  Agency  has  obtained  data 
demonstrating  that  the  constituents 
found  in  the  wastes  generated  by  the 
preservation  and  surface  protection  of 
wood  with  chlorophenolics,  creosote, 
and  inorganic  formulations  are  systemic 
toxicants  and/or  carcinogens.  These 
toxic  constituents  are  present  in 
concentrations  capable  of  causing 
adverse  health  effects  as  shown  by 
Tables  11, 12, 13  and  14.  The  tables 
demonstrate  that  even  if  only  0.01 
percent  of  the  average  constituent  levels 
in  the  waste  reaches  environmental 
receptors,  the  exposure  concentrations 
are  often  four  orders  of  magnitude 
higher  than  the  health-based  levels  of 
concern.  If  the  Agency  assumes  more 
conservative  dilution  and  attenuation 
factors  (projecting  that  a  larger  portion 
of  the  waste  disposed  would  reach 
environmental  receptors]  the  exposure 
concentrations  would  be  even  higher. 
Given  such  high  concentrations  in  the 
waste,  the  potential  for  exposure  to     ■ 
harmful  concentrations  of  the 
constituents  of  concern  is  extremely 
high. 

For  the  purpose  of  listing  waste  as 
hazardous  under  RCRA,  the  Agency 
routinely  uses  three  basic  methods  to 


indicate  measures  of  toxicity:  (1) 
Maximum  Contaminant  Levels  (MCLs); 
(2)  Risk  Specific  Doses  (RSDs)  for 
known  carcinogens;  and  (3)  Reference 
Doses  (RfDs)  for  systemic  toxicants. 
Based  on  different  criteria,  each  of  these 
methods  give  the  maximum  doses  or 
levels  of  exposure  that  are  acceptable. 

MCLs  are  final  Drinking  Water 
Standards  promulgated  under  Section 
1412  of  the  Safe  Drinking  Water  Act  of 
1974.  as  amended  in  1984,  for  both 
carcinogenic  and  non-carcinogenic 
compounds.  In  setting  MCLs,  EPA 
considers  a  range  of  pertinent  factors 
(for  example,  see  52  FR  25697-98,  July  8. 
1987). 

For  many  carcinogenic  constituents 
for  which  MCLs  are  not  promulgated, 
the  Agency  has  developed  oral  RSDs. 
The  RSD  is  a  dose  that  corresponds  to  a 
specified  level  of  risk  of  an  individual 
contracting  cancer  over  a  70-year 
lifetime  because  of  the  presence  of  the 
toxicant  in  drinking  water.  To  develop 
an  RSD.  a  risk  level  must  be  specified. 
EPA  specifies  the  risk  level  of  concern 
on  a  weight-of-evidence  scheme  based 
on  the  quaUty  and  adequacy  of 
experimental  data  and  the  kinds  of 
responses  induced  by  a  suspect 
carcinogen.  The  carcinogenic 
constituents  of  concern  in  F032,  F033, 
F034,  and  F035  for  which  no  MCLs  exist 
are  either  probable  human  carcinogens 
(Class  Bi).  based  on  a  combination  of 
sufficient  evidence  in  animals  and 
inadequate  data  in  humans,  or  possible 
human  carcinogens  (Class  C),  based  on 
limited  animal  evidence  in  the  absence 
of  human  data.  (Details  on  the  other 
classes  of  carcinogens  are  given  in  the 
Background  Document.)  The  oral  RSDs 
for  carcinogenic  agents  are  presented  at 
the  10~*risk  level  for  Class  A  and  B 
carcinogens  and  the  10~*  risk  level  for 
Class  C  carcinogens.  This  is  consistent 
with  the  risk  levels  used  to  delist 
specific  wastes. 

Oral  Reference  Dose  Numbers  (RfDs) 
are  established  for  non-carcinogenic 
constituents.  An  RfD  is  an  estimate  of  a 
daily  exposure  to  a  substance  for  the 
human  population  (including  sensitive 
subgroups)  that  appears  to  be  without 
an  appreciable  risk  cf  deleterious  effects 
during  a  Ufetime.  If  frequent  exposures 
that  exceed  the  RfD  occur,  the 
probabihty  that  adverse  effects  may  be 
observed  increases.  The  method  for 
estimating  the  RfD  for  non-carcinogenic 
end  points  was  described  in  the 
proposed  rule  for  the  Toxicity 
Characteristic  (51  FR  21648,  June  13. 
1986). 

The  hazardous  constituents  of 
concern  have  carcinogenic  or  other 
chronic  systemic  effects  on  laboratory 
animals  or  humans  and  have  been 


determined  to  be  present  in  the  wastes 
from  wood  preserving  and  surface 
protection  processes  in  sufficient 
concentrations  to  pose  a  substantial 
threat  to  human  health  and  the 
environment.  As  outlined  here,  EPA  has 
established  RfDs.  RSDs,  or  MCLs  for  all 
of  the  constituents  of  concern  in  wood 
preserving  wastes.  A  brief  summary  of 
the  toxicity  of  these  constituents  is 
presented  in  this  preamble.  A  more 
detailed  discussion  is  included  in  the 
Background  Docimient  to  today's 
proposal. 

llie  concentration  limits  for  the 
constituents  of  concern  in  Tables  11, 12, 
13,  and  14  are  based  on  two 
assumptions.  First,  that  the  average 
person  has  a  mass  of  70  kg  and,  second, 
that  a  person  drinks,  on  average,  2  liters 
of  water  daily. 

All  the  chlorophenols  of  concern  (see 
Table  1)  for  F032,  F033,  and  F034  are 
chronic  systemic  toxicants.  One  of  them 
2,4,6-trichlorophenol  is  also  a  Class  B* 
carcinogen  (based  on  animal  toxicity 
data)  with  an  RSD  of  1.8  X  10"'  ppm;  it 
has  caused  lymphomas,  leukemias,  and 
carcinomas  in  rats  and  mice,  and  has 
been  determined  to  be  mutagenic. 

2,3,4,6-tetrachlorophenol  is  a  systemic 
toxicant  and  has  been  assigned  an  RfD 
of  1  ppm.  This  is  supported  by 
subchronic  oral  and  reproductive 
studies  in  animals;  significant 
biochemical  and  clinical  pathological 
changes  have  been  reported. 

Previous  studies  of  pentachlorophenol 
have  shown  it  to  be  highly  toxic  to 
humans.  Based  on  available  data,  EPA 
has  established  an  RfD  for 
pentachlorophenol  of  1  ppm. 
Pentachlorophenol  causes  contact 
dermatitis,  damage  to  vision,  and.  on 
ingestion,  lung,  liver,  and  kidney 
damage.  Inhalation  of 
pentachlorophenol  results  in  acute 
poisoning,  centering  on  the  circulatory 
system  with  accompanying  heart  failure. 
Oral  doses  of  29  ppm  have  been 
reported  to  be  lethal  to  humans.  Data 
from  a  recent  National  Toxicology 
Program  bioassay,  (McConnell,  1988), 
however,  proAnde  evidence  that 
pentachlorophenol  is  also  a  carcinogen.' 

The  polynuclear  aromatic 
hydrocarbon  constituents  of  concern  in 
F032.  F033,  and  F034  (see  Table  1)  are  all 
chronic  systemic  toxicants;  some  are 
also  carcinogenic.  Naphthalene  has  an 
RfD  of  14  ppm,  pyrene  an  RfD  of  4  ppm. 


•The  !^TP  bioassay  would  change  the  previously 
established  health-based  number  of  1  ppm  for 
pentachlorophenol.  The  final  rule  may  be  revised 
following  OfTice  of  Solid  Waste's  review  of  the 
study. 
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and  benzo(k)fluoranthene  an  RfD  of 
0.004  ppm. 

Benz(a)anthracene  is  a  Class  Bt 
carcinogen;  various  studies  on  mice 
have  resulted  in  sarcomas,  bladder 
carcinomas,  and  malignant  skin  tumors. 
The  RSD,  by  ingestion,  at  the  10" 'risk 
level,  is  1.1  x  10"*  ppm, 

Benzo(a)pyrene  is  also  a  Class  B* 
carcinogen;  its  RSD,  by  ingestion,  at  the 
10"*  risk-level,  is  3  X  lO'^ppm  in 
drinking  water.  In  animals,  it  has  caused 
stomach,  skin,  and  lung  timiors,  lung 
adenomas,  and  local  tumors  following 
direct  injection.  In  humans,  clear 
association  between  exposure  and 
occurrence  of  lung  cancer  has  been 
shown  for  several  mixtures  containing 
benzo(a)pyrene.  Skin  exposure  has 
resulted  in  benign  and  reversible  skin 
lesions. 

Dibenz(a,h)anthracene  is  also  a  Class 
Bx  carcinogen.  Its  RSD,  by  ingestion,  at 
the  10"  risk  level  is  7  x  10"'  ppm.  Via 
various  routes  of  exposure, 
dibenz(a,h)anthracene  has  increased  the 
occurrence  in  mice  of  lung,  skin,  and 
mammary  carcinomas,  subcutaneous 
sarcomas,  pulmonary  adenomas,  and 
hemangioendotheliomas.  lndeno(l,2.3- 
cd)pyrene  is  a  Class  C  carcinogen;  it  has 
an  RSD  of  0.002  ppm.  Specifically,  skin 
carcinomas  and  papillomas  in  mice  have 
resulted  from  subcutaneous  injection  of 
and  skin  painting  with  indeno(l,2,3- 
cd)pyrene. 

Each  of  the  inorganic  constituents  of 
concern  in  F032.,  F033,  F034,  and  F035 
(arsenic,  chromiiun,  and  lead)  has  an 
MCL  of  0.05  ppm.  Arsenic  is  a  proven 
carcinogen  (Class  A),  has  caused  skin 
and  lung  cancer  in  humans  and,  through 
occupational  exposure,  may  cause 
precancerous  lesions.  Chromium 
compounds  are  acute  systemic 
toxicants,  mainly  affecting  the  skin  and 
mucous  membranes.  Lead  is  an 
accumulative  poison;  it  can  cause  a 
number  of  human  physiological  effects 
including  kidney  damage  and 
reproductive  disorders.  (The  MCL  for 
lead  is  currently  being  reviewed  by  the 
Agency.) 

To  date,  EPA  has  established  health- 
based  nimibers  for  only  two  of  the 
PCDD  constituents  of  concern:  2.3.7,8- 
tetrachlorodibenzo-p-dioxin  and 
hexachlorodibenzodioxin.  Only  limited 
data  exist  on  the  other  congeners.  These 
congeners  differ  in  the  number  of 
chlorine  atoms  they  contain  and  the 
relative  positions  of  these  chlorine 
atoms  on  the  dioxin  or  furan  molecules. 
The  similarity  in  structure  that  some  of 
these,  congeners  display  indicates  that 


they  are  often  present  together  as  a 
complex  mixture.  The  congener  2,3,7,8- 
TCDD  is  the  most  widely  studied 
constituent  of  concern.  It  is  a  Class  Bi 
carcinogen,  its  RSD,  at  the  10"*  risk 
level,  corresponds  to  a  water 
concentration  limit  of  2.3  x  10" "ppm. 
Exceptionally  low  doses  of  this 
compoimd  elicit  a  wide  range  of  toxic 
responses  in  animals  (e.g.,  adverse 
reproductive  effects,  thymic  atrophy, 
and  a  wasting  syndrome  leading  to 
death). 

For  those  PCDD  congeners  and  PCDFs 
that  do  not  have  established  RSDs,  EPA 
is  proposing  to  use  the  health-based 
numbers  for  2,3,7,8-TCDD  as  an 
indicator  of  their  relative  toxicity.  This 
is  determined  by  using  the  toxicity 
equivalence  factors  (TEFs)  assigned  to 
the  relevant  congener  and  applied  to 
risk  levels  associated  with  2,3,7,8-TCDD. 
Limited  data  suggest  that  other  PCDD 
congeners  have  toxic  effects  similar  to 
those  of  2,3,7,8-TCDD.  Further,  data 
indicate  that  some  PCDF  congeners 
exhibit  2,3,7,8-TCDD-like  toxicity. 

Briefly,  to  determine  TEFs, 
concentration  data  are  first  obtained  on 
the  PCDDs  and  PCDFs  present  in  the 
mixture.  Then,  reasoning  on  the  basis  of 
the  structure-activity  relations  and 
results  of  short-term  tests,  the  toxicity  of 
each  of  the  components  is  estimated  and 
expressed  as  an  equivalent  amount  of 
2,3,7,8-TCDD.  Combined  with  estimates 
of  exposure  and  known  toxicity 
information  on  2,3,7.8-TCDD,  the  risks 
associated  with  the  mixture  of  PCDDs 
and  PCDFs  can  be  assessed.  The 
Agency  believes  that,  in  the  absence  of 
toxicological  data  on  all  the  PCDDs  and 
PCDFs  and,  as  an  interim  measure,  this 
method  provides  a  reasonable  estimate 
of  the  toxicity  (see  Risk  Assessment 
Forum,  1986). 

4.  Constituents  Proposed  for  Addition  to 
Appendix  VIII 

The  majority  of  the  constituents  of 
concern  present  in  the  wood  preserving 
and  siu-face  protection  wastes  already 
appear  on  the  list  of  hazardous 
constituents  (409  CFR  Part  261, 
Appendix  VIII).  This  action  proposes  to 
add  three  more  constituents  of  concern 
from  such  wastes  which  are  not 
presendy  listed  on  Appendix  VIII  to  that 
appendix,  specifically:  benzo(k)- 
fluoranthene,  heptachlorodibenzofurans, 
and  heptachlorodibenzo-p-dioxins.  The 
known  health  effects  of  these  waste 
constituents  are  summarized  in  the 
following  discussion. 


Benzo(k)fluoranthene  is  classified  by 
EPA  as  a  Class  Bi  carcinogen.  Available 
toxicity  data  (USEPA,  1987)  demonstrate 
that  it  is  carcinogenic  to  animals  and. 
according  to  the  International  Agency 
for  Research  on  Cancer  (lARC), 
benzo(k)fluoranthene  is  a  probable 
human  carcinogen. 
Benzo(k)fluoranthene  has  been 
evaluated  in  dermal  studies  with  mice, 
in  mouse-skin  initiation-promotion 
assays  using  TPA  as  a  promoter,  and  in 
a  subcutaneous  injection  study  of  mice. 
It  has  been  shown  to  be  active  as  an 
initiator  and  produced  injection  site 
sarcomas  in  the  subcutaneous  study. 
Benzo(k)fluoranthene  has  also  been 
shown  to  be  mutagenic  in  standard 
mutagenicity  tests  with  Salmonella 
typhimurium  strains  TAlOO  and  TA98. 

Heptachlorodibenzo-p-dioxins  and 
heptachlorodibenzofurans  are  members 
of  the  large  family  of  chlorinated  dioxins 
and  furans.  Certain  of  these  chemicals, 
most  notably.  2,3,7,8-TCDD.  have  been 
shown  to  be  highly  toxic.  The  Agency's 
Carcinogen  Assessment  Group  (CAG) 
has  completed  quantitative  analyses 
demonstrating  that  2.3.7.8-TCDDs  and 
2,3,7,8-HxCDDs  are  among  the  most 
potent  animal  carcinogens  ever 
evaluated  by  the  Agency.  Limited 
experimental  data,  supplemented  by 
structure/activity  analyses  indicate 
other  chlorinated  dioxins  and  furans. 
such  as  heptachlorodibenzo-p-dioxin 
and  heptachlorodibenzofuran  may  have 
toxic  effects  similar  to  2,3,7.8-TCDD  at 
very  low  doses  (EPA.  1987).  EPA  has 
therefore  concluded  that  there  is 
sufficient  evidence  to  conclude  that 
heptachlorodibenzo-p-dioxin  and 
heptachlorodibenzo-furan  are 
constituents  of  concern  in  hazardous 
wastes  and  should  be  added  to  40  CFR 
261  Appendix  VIII. 

5.  Mobility  and  Persistence  of  Wastes 
from  Wood  Preserving  and  Surface 
Protection  Processes 

The  toxic  constituents  from  wood 
preserving  and  surface  protection 
processes  have  been  foimd  to  migrate 
from  the  wastes  and,  fiuther,  they  have 
been  found  to  have  sufficient  mobility 
and  persistence  in  the  environme.it  to 
contaminate  groimd  water  (including 
drinking  water),  surface  waters  and 
sediments,  and  surface  soils.  The 
solubilities  and  projected  ground  water 
mobility  of  the  selected  organic 
constituents  of  wood  preserving  wastes 
are  presented  in  Table  15. 
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TAfllE  15.— CMHiNDWATER  MOMUTV  AND  PBISISTCNCC  OF  CONSTITUENTS  OF  OONCERN 
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The  subsurface  transport  of  toxic 
constituents  from  their  disposal  site 
through  the  unsaturated  soil  zone  to, 
and  then  within,  ground  water  may  take 
place  by  several  mechanisms.  The 
toxicants  may  exist  as  water  soluble 
substances  that  are  transported  by 
advection  (i.e.,  with  the  moving  water 
phase),  the  least  complex  transport 
mechanism.  Such  aqueous-phase 
transport  is  believed  to  be  ^e 
predominant  mechanism  for  the  metal 
constituents  of  wood  preserving  wastes. 

A  second  mechanism  for  the  transport 
of  wood  preserving  wastes  is  migration 
in  a  discrete  oil  (or  other  nonaqueous 
solvent]  phase.  Subsurface 
investigations  at  many  of  the  sites 
described  in  the  damage  cases  (found  in 
the  docket  supporting  this  hstiog)  have 
revealed  the  presence  of  a  discrete  oil  or 
creosote  phase.  These  phases  may  exist 
as  oil  sludges,  lenses,  or  a  floatii^  oil 
layer  on  the  water  table.  Because  the  oil 
and  creosote  differ  from  grotmd  water  in 
their  chemical  and  physical  properties, 
including  density,  these  nonaqueous 
phases  may  migrate  in  the  subsurface 
independent  of  ^ound  water  flow.  For 
example,  dense  materials  will  tend  to 
migrate  vertically  through  an  aquifer 
until  buoyancy  is  achieved  or  a  vertical 
barrier  is  encountered.  These  materials 
may  also  migrate  laterally  faster  or 


slower  than  the  rate  of  ground  water 
flow  because  of  the  effects  of  differing 
chemical  and  physical  properties  on 
attenuation  mechanisms. 

Inveetigations  of  many  wood 
preserving  facilities  have  revealed  that 
toxic  organic  constituents  of  wood 
preserving  wastes  are  present  in  ground 
water  at  concentrations  that  far  exceed 
their  solubility.  For  example,  in  seven 
out  of  eight  measurements  of 
heptachlorodibenzo-p-dioxins  (HpCDDs) 
in  ground  water  from  three  different 
facilities,  the  measured  HpCDD 
concentration  exceeded  its  reported 
solubility  {OJ002  ppb)  by  many  orders  of 
magnitude.  The  HpCOD  concentration  at 
one  site  was  4.2  ppb;  at  a  second  site, 
ground  water  collected  at  a  depth 
interval  of  62  to  155  feet  below  the 
surface  contained  2.6  ppb  of  HpCCD. 

Hie  reported  solubility  of 
pentachlorophenol  is  14  ppm.  Grotmd 
water  samples  from  five  sites  contained 
over  20  ppm  of  pentachlorophenol  The 
concentration  at  ooe  site  was  210  ppm. 
Although  exact  reasons  for  these 
phenomena  are  not  fully  understood, 
they  are  believed  primarily  to  result 
from  the  oily  nature  of  these  wastes  and 
solvent-assisted  transport. 

Creosote  constituents  have  also  been 
measured  in  ground  water  at 
concentrations  above  their  solubilities. 


At  one  site,  benz(a]anthracene  and 
benzo(a)pyrene  were  all  measiuvd  at 
concentrations  about  ten  times  their 
reported  solubility  (measured 
concentrations  were  0.35  and  0.08  ppm,. 
respectively).  Again,  this  is  believed 
primarily  to  be  due  to  the  oily  nature  of 
these  wastes. 

It  should  be  stressed  that  these  ground 
water  samples  did  not  contain  a 
separate  oil  phase  (contaminant 
concentrations  in  subsurface  oil  phases 
are,  in  general,  much  hi^er  than  those 
described  above.)  Clearly,  the  distinct 
aqueous  phase  and  oil  phase  transport 
mechanisms  do  iu>t  fully  explain  the 
migration  of  toxic  constituents  of 
organic  wood  preserving  wastes.  The 
adhtal  mechanism  or  mechanisms  at 
work  are  not  fuUy  imderatood; 
hypotheses  include  transport  of  the 
organics  as  oil  micelles  (microdroplets) 
or  emulsions  suspended  in  water, 
transport  of  the  organics  sorbed  onto 
humic  adds  or  colloidal  solids  which 
are  suspended  in  grotmd  water,  pH 
effects,  and  cosolvent  effects,  perhaps 
from  lignins  and  terpenes  that  leach 
from  wood  during  treatment.  Although 
the  exact  transport  mechanisms  have 
not  been  fully  elucidated,  it  is  clear  from 
available  data  that  the  toxic 
constituents  in  wood  preserving  wastes 
are  highly  mobile  and  can  therefore 
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reach  environmental  receptors  at 
hazardous  concentrations. 

The  mobility  parameters  simmiarized 
in  Table  15  distinguish  between  low- 
and  high-contaminated  soil  medium.  At 
low  contamination  levels,  leaching  of 
water  soluble  constituents  bom  the 
waste  to  the  groimd  water  predominates 
with  less  water  soluble  constituents 
being  adsorbed  by  the  surrounding  soil, 
or  migrating  through  other  less  well- 
understood  mechanisms.  However,  as 
the  contamination  level  of  the  soil 
mediimi  increases,  the  soil  becomes 
saturated,  eliminating  further  adsorption 
of  the  non-polar  constituents  and 
creating  a  separate  organic  phase.  This 
organic  phase  dissolves  the  non-polar 
constituents  and  facilitates  transport 
bom  the  site. 

The  Agency  considers  a  compound  to 
be  persistent  if  it  persists  in  the 
environment  long  enough  to  be  detected 
since,  if  a  chemical  can  be  detected  in 
groimd  water,  exposiue  to  humans  is 
possible.  All  the  constituents  of  concern 
in  waste  streams.  F032,  F033,  F034,  F035 
are  adequately  persistent  to  result  in 
human  exposure  if  they  are  released 
into  ground  water.  The  principal 
processes  that  limit  the  persistence 
(half-life)  of  chemicals  in  ground  water 
are  hydroloysis  and  biodegradation. 
None  of  the  constituents  are  expected  to 
hydrolyze  in  water  between  pH  2  and  12 
at  ambient  temperature  at  a  rate  fast 
enough  to  be  a  factor  in  limiting  human 
exposure.  This  is  because  none  of  the 
constituents  of  concern  have  structural 
components  that  would  be  expected  to 
react  with  water  under  those  conditions. 

Biodegradation  is  probably  the  most 
important  degradation  mechanism  for 
each  of  the  organic  constituents  of 
concern.  Under  certain  aerobic 
conditions  (i.e.,  condition  in  which 
oxidizing  microorganisms  are  capable  of 
metabolism),  organic  hazardous 
constituents  are  expected  to  be 
biodegradable  as  shown  under 
controlled  laboratory  conditions.  Little 
is  known,  however,  about  the 
degradation  of  these  compounds  in  the 
real  world  or  in  anaerobic 
environments.  Under  anaerobic 
conditions  (i.e.,  those  in  which 
microorganisms  capable  only  of 
oxidative  metaboUsm,  cannot  survive), 
these  compounds  may  persist  for  very 
long  periods.  In  ground  water  therefore, 
where  microbial  life  and  oxygen  are 
limited,  to  biodegradation  of  these 
constituents  is  expected  to  be  slow  or 
non-existent 

To  substantiate  the  mobility  and 
persistence  of  these  compoimds,  over 
100  cases  of  environmental 
contamination  with  wood  preserving 
and  surface  protection  wastes  are 


described  in  the  docket  supporting  this 
proposed  rulemaking.  Selected  cases 
describing  environmental  contamination 
with  pentachlorophenol,  creosote,  and 
inorganic  wood  preserving  wastes  and 
pentachlorophenate  surface  protection 
wastes  are  presented  in  an  appendix  to 
this  preamble. 

E.  Basis  for  Designating  F032  and  F033 
As  Toxic  (T)  Rather  Than  Acute 
Hazardous  (H) 

EPA  has  previously  listed  wastes  from 
the  manufacture  of  pentachlorophenol — 
namely,  F021  (wastes  &t>m  the 
production  or  manfacturing  use  of 
pentachlorophenol.  or  of  intermediates 
used  to  produce  its  derivatives)  and 
F027  (discarded  unused  formulations 
containing  tri-,  tetra-,  or 
pentachlorophenol  or  discarded  imused 
formulations  containing  compoimds 
derived  from  these  chlorophenols) — as 
acute  hazardous  waste.  EPA 
promulgated  the  listing  for  F021  and 
F027  on  January  14, 1985  (see  50  FR 
1978),  as  part  of  an  action  that  involved 
listing  seven  different  acute  dioxin- 
containing  wastes. 

Today's  action  proposes  to  designate 
wastes  from  wood  preserving  and 
siuface  protection  processes  that  use  or 
may  be  contaminated  with 
pentachlorophenol  (F032  and  F033, 
repectively)  as  toxic  (T)  rather  than  as 
acute  hazardous  (H)  waste.  EPA's 
decision  to  designate  F032  and  F033  as 
toxic  is  based  primarily  on  new 
information  regarding  the  toxicity  of 
commerical  pentachlorophenol  products 
contaminated  with  concentrations  of 
hexachlorodizbenzodioxin  (HxCDD). 
This  new  information  also  may  affect 
the  Agency's  basis  for  designating  F021 
and  F027  as  acute  hazardous. 
Consequently.  EPA  may,  in  the  futiue, 
consider  changing  the  designation  of 
F021  and  F027  from  acute  hazardous  to 
toxic.  Any  such  action  would  be  the 
subject  of  a  separate  rulemaking  in  the 
futiire.  The  agency  is  not  soliciting 
comments  on  the  basis  for,  or  listing  of, 
hazardous  wastes  F020  through  P023.  or 
F026  through  F028  as  part  of  this 
proposal,  and  will  not  respond  to  any 
comments  received  regarding  these 
listings. 

In  the  preamble  that  accompanied  the 
January  14, 1985  rule,  the  Agency  stated 
that  "The  principal  basis  for  listing  the 
pentachlorophenol  wastes  as  acute 
hazardous  is  the  presence  of  substantial 
concentrations  of  HxCDDs  and  HxCDFs 
(hexachlorodibenzofurans)  *  *  *"  (50 
FR  1980).  On  the  basis  of  the  toxicity 
data  available  at  the  time  of 
promulgation  (i.e.,  that  HxCDDs  are 
about  4  percent  as  toxic  as 
tetrachlorodibenzodioxins  (TCDDs), 


equal  in  potency  to  Aflatoxin  Bl,  and 
1,000  times  more  potent  than  ethylene 
dibromide),  EPA  concluded  that  HxCDD 
is  one  of  the  most  potent  carcinogens 
ever  identified  by  the  Agency.  ITie 
Agency  concluded  therefore,  that  "•  •  * 
because  these  wastes  contain  the  potent 
carcinogen  HxCDD  at  levels  of 
regulatory  concern,  they  meet  the 
criteria  of  40  CFR  261.11(a)(2),  and  are 
properly  Usted  as  acute  hazardous 
wastes  *  *  •"  (50  FR  1982).  In  making 
this  finding,  the  Agency  relied  on 
toxicity  data  for  HxCDD,  provided  by  a 
bioassay  conducted  by  the  National 
Cancer  Institute  in  1983  as  a  surrogate 
for  the  toxicity  of  mixtures  of 
pentachlorophenol  and  HxCDD  foimd  in 
pentachlorophenol  wastes. 

In  April  of  this  year,  the  National 
Toxicology  Program  (NTP)  released  a 
draft  report  on  the  results  of  a  study  of 
the  toxicity  of  piuified  and  technical 
grade  pentachlorophenol  containing 
measured  levels  of  HxCDD  as  well  as 
other  dioxin  homologues  in  lower 
concentrations  (McConnell,  1988).  EPA's 
Carcinogen  Assessment  Group  (CAG) 
has  reviewed  the  NTP  report,  found  the 
study  to  be  vaUd  according  to  its 
established  criteria,  and  concluded  that 
the  data  from  the  study  are  valid  for  use 
in  calculating  Ql*  values  for  the 
mixtures  studied. 

The  NTP  draft  report  states  that  the 
piuified  pentachlorophenol  tested  was 
DOW  EC-7  which  contained  0.19  ppm 
HxCDD.  The  technical  grade 
pentachlorophenol  tested  was  a 
composite  mixture  of  equal  parts  of 
products  made  by  Monsanto,  Reichhold, 
and  Vulcan;  it  contained  10.1  ppm. 
HxCDD.  The  DOW  EC-7  was  also 
reported  to  contain 

tetrachlorodibenzodioxin  at  greater  than 
0.04  ppm,  heptachlorodibenzodioxin  at 
0.53  ppm,  octachlorodibenzodioxin  at 
0.69  ppm,  heptachlorodibenzofuran  at 
0.13  ppm,  and  octachlorodibenzofiu-an  at 
0.15  ppm.  NTP  reported  that  the 
technical  grade  mixture  contained  the 
following  additional  dioxins  and  fiu-ans: 
Heptachlorodibenzodioxin  at  296  ppm, 
octachlorodibenzodioxin  at  1,386  ppm. 
pentachlorodibenzofuran  at  1.4  ppm.. 
hexachlorodibenzofuran  at  9.9  ppm, 
heptachlorodibenzofiuan  at  88  ppm.  and 
octachlorodibenzofuran  at  43  ppm 
(McConnell  1988). 

The  residts  of  the  study  demonstrate 
that  both  grades  of  pentachlorophenol 
tested  show  significant  increases  in  liver 
and  kidney  tiunors  in  male  B6C3F1  mice 
and  increases  in  vascular  tumors  in 
female  mice  of  the  same  strain.  Using 
Unear  low  dose  extrapolation,  a  report 
completed  for  Vulcan  Materials  Co.  in 
May  of  1988  finds  that  using  the  Crump 
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Global »  Multist^e  Procedure,  the 
purified  pealachlorophenal  exhibits  a 
Ql*  far  bunaos  of  0245  (ng/kg/day)-! 
and  the  technical  grade 
pentacfak)roi>beiiol  exhibits  «  Ql*  of 
0.78B  (mg/Vg/dayl-l  (Utt  1988).  These 
vahies  are  approxioMtely  four  to  five 
orders  of  zna^ottude  lower  than  the  Ql* 
of  11,000  (mgykg/d«y)-l  for  HxCDD 
calculated  bom  Uie  data  in  the  NCI 
bioassay  that  served  as  EPA's  basis  for 
selecting  HxCDD  both  as  the  basis  £or 
listing  rozi  and  F027  and  as  the  basis 
for  designating  FQ21  and  F027  as  acute 
hazardcws  waste.'  The  data  also 
demonstrate  that  pentachlorophenol  is 
itself  carcinogenic 

Based  on  the  recent  data  provided  by 
NTP,  EPA  has  conduded  that  the 
assumption  that  HxCDD  can  serve  as  a 
reasonable  surrogate  to  indicate  the 
toxicity  of  pentachlorophenol  wastes 
may  not  be  appropriate.  The  new  data 
indicate  that  the  purified  and  technical 
grades  of  pentachlorophenol  (with 
concentrations  of  HxCDD  and  other 
dioxins  and  furans  generally  two  orders 
of  mapitude  higher  than  the 
concentrations  found  in  Ft]32)  nchibit 
significantly  lower  carcinogenic 
potentcy  than  ^A  had  anticipated 
when  Hstfaig  F021  and  PQ27.  Moreover, 
the  Ql*  values  generated  from  AeHver 
tumor  data  reported  by  NTP  are 
comparable  to,  or  lower  than,  those 
exiribited  by  tiw  constituents  of  other 
wastes  diat  have  been  listed  as  toxic 
hazardous  waste  by  EPA.  For  example, 
five  waste  streams  from  the  production 
of  inorganic  pigments  (K002,  K003,  K004, 
K005,  and  K006)  are  listed  for  their 
Chroaoittm  VI  content.  EPA's  CRAVE 
presently  reports  a  Ql*  for  Chromium  VI 
of  41  (mg/kg/day)  ~\  EPA  Hazardous 
Waste  No.  K019,  heavy  ends  from  the 
distillation  of  ethylene  <fi<^Ioride  in  its 
production,  is  Hsted  for  a  number  of 
carcinogenic  chlorinated  organic 
chonicals.  The  most  potent  of  tfraee, 
ediylene  dichloride  has  a  Ql*  of  1.2 
(mg/kg/day)  ~*  for  inhalation  exposures 
and  04  (mg/kg/day)  ~' for  oral  ' 
exposures.  As  a  fldrd  example,  EPA 
Hazardous  Waste  No.  K041  (wastewater 
trealBent  waoge  from  uie  proaoction  of 
toxaphane)  is  Hsted  on  die  basis  of  its 
toxaphene  concentration,  which  has  an 
EPA  CSAVE-calcnlated  Ql*  of  1.1  (mg/ 
kg/day)  ->  (Ratdiff,  1988).  AB  of  dtese 
wastes  are  listed  as  toxic  ob  the  basis  of 
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I  that  tn  as  potent  as  or 
mofe  potent  Ihaa  the  mbdmm  at 
peBtecUorapbenai  studied  by  NTP. 

Waale  chetaclarieatian  data  obtained 
by  ERA  iv  F082  wastes  inUcate  that 
these  wastes  contaia  a  OMdien  HxCDD 
ooBcentration  of  B^BOO  ppb  (or  5  ppm). 
less  than  one-half  the  maximum 
concentration  reported  for  the  NTP 
composite.  Other  dioxiD  bosaologues, 
including  tetrachlorodibeoiodioxins. 
pentachlorodibenzodioxins,  and 
heptadilorodibenxodioxins.  are  also 
typically  present  in  P032  and  F033 
wastes  at  concentrations  one  to  two 
orders  of  magnitode  lower  dian  the 
HxCDD  coB^ntrations. 
Pentarfilorophenol  concentrations  in 
F032  and  Ft^  wastes  range  from  0.01 
ppm  to  160,000  ppm  (median:  80,000 
ppm).  EPA  Aerefbre  believes  it  may  be 
appropriate  to  assume  diat  the  toxicity 
of  the  mixtures  tested  by  NTP  is  similar 
to  the  toxicity  of  F032  and  F033  wastes. 
The  Agency  solicits  comments  on  this 
assumption. 

Althou^  the  NTP  test  mixtures  differ 
from  the  typical  make-up  of  F032  and 
F033  wastes,  the  concentrations  of  aD  of 
the  dioxin  homologues  reported  by  NTP 
for  their  test  materials  are  considerably 
higher  than  those  documented  for  dioxin 
homologues  in  F032  sad  FD33.  Because 
the  AgMicy  has  concluded  that  the  new 
toxicity  data  indicate  that  Biixtures  of 
pentachlorophenol  and  dioxin 
homologues  are  dominated,  in  terms  of 
their  carcinogenic  potency,  by 
pentechlorophenoL  EPA  fivtiixer 
concludes  that  a  designation  of  toxic 
rather  than  acute  hazardous  is 
warranted  for  F03Z  and  F033.  Available 
date  show  that  pentachlorophenol  is 
likely  to  be  the  principal  deterraiaant  of 
the  relative  toxicity  of  the  waste.  The 
cited  references  and  fiirther  dJHnissions 
of  EPA's  analyses  appear  in  the  docket 

In  listing  a  waste  as  hazardous,  EPA 
is  Bot  coBcemed  solely  with  the  toxicity 
of  individual  waste  constitueats.  Bather, 
EPA  BHiat  base  listiBg  deciaioBs  on  a 
Genaiderati<»  of  both  the  poteetial 
toxicity  ot  a  waste  and  the  mobility  and 
persistence  of  waste  oonstitiiente  (Le, 
their  ptobabiiity  of  reaching 
environmentel  receptors  in  significant 
cencMttiations).  The  Ageacy  does  not 
new  h«ve  data  thet  deiuusistrate 
coadiMivaly  how  peBtacUecephenols  or 
the  dioidB  Msdteaa  coostttaaafts  of 
F032  and  FOaa  iHO«dd  move  in  die 
envlronmeflt  aad  wiiat  dieir  reletive 
groend  water  onacantretioBa  would  be 
in  a  rapieaentative  earironBiental 
setting.  EPA  hes  noted,  however,  that 
considerable  fiound  water 
contaminatioe  has  bees  docnownted  at 
wood  preserving  facUities.  Date 


reviewed  by  EPA  show  that  bodi  the 
pentechlorophecMd  and  tke  dioxin  aad 
teen  oaastftaente  eventually  migrate  to 
the  gfound  water.  EPA  beUeves  dMt 
expoaores  to  grouad  water  consomad  as 
drbiking  water  contaminated  with  ¥V3Z 
or  F0S3  wastes  wrould  involve 
sianihaneoaB  ingestion  of 
pentacyoropbenol,  dioxins,  and 
dibeBZofurans  at  relative  concentrations 
similar  to  those  present  in  the  waste. 
EPA  sotictte  ocmunent  on  this 
assunption.  Hie  Agency  belteves  diat 
the  heakh  risks  associated  widi  such 
exposures  are  best  represented  by  die 
data  fi<ora  die  NTP  study. 

EPA  spedilcelly  requeste  comment  on 
the  appropriate  designation  of  P032  and 
F038  as  toxic  rather  than  acute 
hazardous.  Information  received  on  this 
issue  may  result  in  the  Agency 
reevaluating  its  proposal  to  designate 
F032  and  P033  as  toxic.  Again,  the 
Agency  is  not  soliciting  comment 
regar^ng  existing  P  listings:  ample 
opportunity  for  public  comment 
concerning  the  appropriate  designation 
of  F021  and  P027  will  be  provided  if  and 
when  a  proposal  to  change  the 
designation  is  deemed  appropriate. 

F.  TechaicaJ  Standerda  for  Dr^  Pods 

llie  amendments  proposed  today 
include  additional  staiulards  applicable 
to  drip  pads  in  treated  wood  storage 
yards  and  in  kick  back  areas  used  in 
managing  hazardous  waste  at  wood 
preserving  and  surface  protection 
facilities.  These  standards  are  intended 
to  provide  for  proper  handling  of  treated 
wood  drippage. 

At  many  wood  preserving  facilities, 
treated  wood  is  stored  in  open,  uopaved 
storage  yards  where  excess  preservative 
drips  fatHB  the  wood  or  is  washed  away 
by  rain.  The  dr^qiege  and  contaminated 
rainwater  are  often  atlo«ved  to  tun  onto 
the  ground  and  may  be  collected  in 
ditches  or  poods,  or  they  are  allo«ved  to 
run  into  nearby  surfaoe  water,  thereby 
contributing  to  soM.  surface  water,  and 
gromd-water  oowtaniinBtioB.  The 
hazards  posed  by  cootamiBatioa  from 
drippage  that  mixes  widi  other  wastes 
or  is  contained  in  rainwater  result  from 
this  practice  of  aliowiag  ousess 
preservative  to  drip  or  wa^  from 
treated  wood  to  the  pvuad  in  wood 
stoca^  y»da  and  are  part  of  the  basis 
for  inoludisig  treated  wood  drippage  in 
the  propoeod  listings. 

AvaBaUa  deta  show  diat 
considerable  surface  water,  soil  aad 
ground  arater  ««i»>««»iiiMHnfi  preaently 
existo  at  woad  psesarviag  and  sarface 
protection-sites.  I^eae  data  show  that 
soils  and  aediBMnto  bom  accamolated 
mixtures  of  drippage  aad  waste  or 


rainwater  may  contain  significant 
concentrations  of  the  constituente  of 
concern,  including  pentachlorophenol 
PCDDs.  and  PCDFs.  The  data  indicate 
that  significant  environmental 
contamination  (and  potential  threat  to 
human  health  and  the  environment) 
results  where  storage  residuals  (from 
drippage)  bona  wood  preserving  and 
surface  protection  are  aUowed  to 
accumulate  in  surface  impoundments, 
ditches,  or  other  collection  units  and 
they  support  EPA's  decision  to  include 
drippage  and  drippage  residual  in  the 
proposed  listings. 

Generators  of  F032.  P033,  and  F035 
drippage  (and  any  water  or  wastes  that 
become  mixed  with  drippage)  must 
manage  it  in  accordance  with  Subtitle  C 
requirements.  Generators  who  dispose 
of  drippage  on  the  ground  must  conduct 
such  disposal  in  accordance  with 
Subtitle  C  requirements,  including  the 
prohibition  on  disposing  liquids  in 
landfills  (see  40  CFR  264^14  and 
265.314).  Generators  of  treated  wood 
drippage  will  therefore  become  owners 
and  operators  of  hazardous  waste 
treatment  storage,  and/or  disposal 
facilities  subject  to  the  40  CFR  Part  264 
permitting  standards,  the  40  CFR  Part 
265  interim  stetus  standards,  and 
associated  standards  for  permit 
apphcations  and  other  requirements. 
Under  the  existing  Part  264  and  265 
standards,  generators  may  operate 
either  tenks  or  land  disposal  units  to 
manage  their  treated  wood  drippage. 
Today's  proposal  would  add  Part  264 
permitting  andsPart  265  interim  status 
standards  for  drip  pads.  In  the  event 
that  drippage  is  collected  and  is  moved 
from  the  drip  p|ad  within  90  days 
following  generation,  generators  may 
avail  themselves  of  the  90-day 
accumulation  stendards  of  40  CFR 
262.34.  and  would  not  need  Part  B 
permits  for  their  drip  pads  or  tanks 
(consistent  with  {  264.1(g)(3).  265.1(c)(7), 
and  270.1(c)(2)(i))  provided  that  they 
comply  with  the  Part  265  stendards,  as 
required  by  40  CFR  262.34. 

EPA  recognizes  that  at  some  wood 
preserving  facilities,  concrete  pads  have 
been  installed  to  route  drippage  in  kick 
back  and  storage  areas  to  collection 
areas  or  devices.  EPA  believes  that  most 
drip  pads  are  constructed  so  that 
drippage  runs  off  the  pad.  which  is 
sloped,  and  collects  in  a  sump  or  in 
some  other  depressed  area  (other  than 
land)  associated  with  (or  part  of)  the 
pad.  The  drippage  then  accumulates  in 
this  collection  area  or  device  until 
removed  for  recycling,  disposal,  storage, 
or  treatment. 

These  associated  collection  areas  or 
devices  generally  will  meet  the 


definition  of  a  hazardous  waste  storage 
tank  (see  40  CFR  260.10)  and  are 
therefore  subject  to  applicable 
standards  under  40  CFR  Parts  264  and 
265  Subparts  J.  EPA  does  not  believe, 
however,  that  the  drip  pads  themselves 
meet  the  definition  of  a  tank.  These  pads 
resemble  floors,  which  are  neither  tanks 
nor  "ancillary  equipment"  for  tanks,  and 
are  not  currendy  subject  to  regulation. 

Because  no  management  standards 
currently  apply  to  drip  pads,  EPA  is 
proposing  to  designate  drip  pads  as  a 
new  hazardous  waste  management  unit 
and  to  impose  standards  for  the 
operation  of  these  pads.  EPA  is  thus 
proposing  to  add  a  definition  to  S  260.10 
for  drip  pads  at  wood  preserving  and 
surface  protection  facilities  and  add  to 
Part  264  technical  permitting  standards 
and  Part  265  interim  status  standards  for 
drip  pads  at  wood  preserving  and 
surface  protection  facilities.  EPA  is  also 
proposing  amendments  to  the  90-day 
accumulator  rule  of  S  262.34  that  will 
allow  generators  who  operate  drip  pads 
at  wood  preserving  and  surface 
protection  facilities  to  operate  their  drip 
pads  without  obtaining  a  RCRA  Part  B 
permit  provided  that  they:  (1)  Remove 
collected  drippage  from  the  drip  pad  and 
associated  collection  area  or  device 
within  90  days  following  generation,  (2) 
comply  with  the  Part  264  technical 
standards  for  drip  pads  at  wood 
preserving  and  surface  protection 
facilities,  (3)  label  or  mark  each  drip  pad 
with  the  words  "Hazardous  Waste",  (4) 
mark  each  drip  pad  with  the  date  on 
which  accumulation  began  in  a  manner 
that  is  visible  for  inspection,  and  (5) 
comply  with  the  requirements  for  40 
CFR  Part  265.  Subparts  C  and  D  and 
S  265.15  for  preparedness  and 
prevention,  contingency  plan  and 
emergency  procedures,  and  inspections. 
EPA  does  not  solicit  and  will  not 
respond  to,  any  comments  regarding  the 
basis  for,  scope,  or  appUcability  of  the 
existing  regulation  at  40  CFR  262.34. 

The  proposed  Part  264  technical 
standards  specify  design  and  operating 
requirements  for  drip  pads  at  wood 
preserving  and  surface  protection 
facilities.  The  standards  include 
requirements  for  conteinment  systems, 
inspections,  and  for  preventing  trackage 
of  drippage  from  kick  back,  drip,  and 
storage  areas.  The  standards  would  also 
require  that  generators  operating  drip 
pads  at  wood  preserving  and  surface 
protection  facilities  comply  with  all  of 
the  general  requirements  of  Part  264 
Subparts  A  through  H.  The  specific 
technical  requirements  are  discussed  in 
detail  later  in  this  section. 


1.  Part  264  Technical  Standards  for  Drip 
Pads  (40  CFR  Part  264,  Subpart  T) 

The  technical  standards  for  drip  pads 
have  been  designed  to  provide 
substantial  protection,  and  resemble  to 
a  large  degree  the  existing  standards  for 
hazards  waste  tanks.  The  drop  pad 
standards  add  a  novel  requirement  to 
prevent  the  tracking  of  hazardous  waste 
off  the  pad  by  equipment  or  personnel. 
The  standard  for  preventing  tracking  of 
waste  off  of  drip  pads  is  included 
because  information  available  to  EPA 
shows  that  tracking  can  cause  soil 
contamination  and  may  be  a  significant 
mechanism  by  which  cross- 
contamination  occurs  at  facilities  that 
use  more  than  one  preservative  at  a 
single  location.  The  Agency  requests 
comment  on  all  aspects  of  the  proposed 
technical  standards. 

a.  Requirements  for  containment 
systems  (40  CFR  264.571).  The  proposed 
standards  for  drip  pads  at  wood 
preserving  and  surface  protection 
facilities  require  that  drip  pads  be 
constructed  of  a  curbed,  impervious 
base  (e.g.,  concrete)  that  is  sloped  or 
otherwise  designed  to  drain 
accumulated  liquids  resulting  bom 
drippage  and  precipitation.  Drip  pads 
and  associated  collection  areas  or 
devices  (systems)  that  are  exposed  to 
rain  must  have  sufficient  capacity  to 
contain  the  water  from  a  25-year/24- 
hour  storm  event.  The  pad  must  also  be 
surrounded  by  a  dike  or  berm  to  prevent 
water  from  running  onto  it.  Accumulated 
materials  must  be  removed  fit>m  the 
associated  collection  system  at  intervals 
sufficient  to  prevent  overflow  onto  the 
drip  pad.  The  standards  for  containment 
systems  further  require  that  drip  pads  be 
maintained  in  good  condition  (i.e., 
without  cracks  or  visible  signs  of 
leakage).  Any  pad  that  is  visibly 
cracked  or  otherwise  not  capable  of 
containing  drippage  must  be  repaired  or 
promptiy  removed  from  service. 

b.  General  operating  requirement  (40 
CFR  264.572).  In  order  to  prevent 
hazardous  waste  or  hazardous 
constituents  from  being  fracked  bom 
treated  wood  drip  pads,  the  proposed 
standards  include  a  general  operating 
requirement  which  specifies  that  drip 
pads  must  be  operated  and  maintained 
such  that  tracking  of  drippage  off-site  is 
prevented.  To  comply  with  this 
requirement  generators  must  have 
equipment  (e.g.,  foricUfis,  tram  cars,  etc.) 
that  is  dedicated  for  use  on  each  drip 
pad  and  that  does  not  leave  the  pad. 
Personnel  working  on  drip  pads  should 
deconteminate  any  clothing  or  shoes 
before  they  are  taken  off  a  drip  pad  site. 
During  the  course  of  EPA's  date  and 
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information  collection  activities  to 
support  this  proposal,  Agency  personnel 
received  descriptions  of  and  observed 
wood  preserving  facilities  that  have 
already  initiated  such  practices  in  order 
to  prevent  releases  of  wood  preserving 
chemicals  (This  information  is  available 
in  the  docket  for  this  rulemaking).  The 
Agency  therefore  anticipates  that  many 
wood  preserving  facilities  are  already 
using  practices  that  meet  this 
requirement. 

c.  Inspection  requirements  (40  CFR 
264.573).  Today's  proposed  standards  for 
drip  pads  require  that  owners  and 
operators  inspect  their  drip  pads  at  least 
weekly  for  signs  of  cracking  or 
deterioration  that  could  lead  to  releases 
of  hazardous  waste.  The  inspection 
standard  specifies  that  the  entire  surface 
of  all  drip  pads  be  inspected  weekly. 
This  requirement  is  intended  to  ensure 
that  portions  of  the  drip  pad  that  are 
covered  by  treated  wood  for  extended 
periods  of  time  are  inspected  regularly 
for  signs  of  deterioration.  At  facilities 
where  treated  wood  is  held  for  more 
than  one  week,  owners  and  operators 
may  need  to  move  wood  periodically  so 
that  all  parts  of  the  drip  pad  can  be 
inspected  on  schedule.  Under  the 
general  requirements  of  Part  264,  owners 
and  operators  would  also  be  required  to 
maintain  records  of  their  inspections. 

d.  Closure  requirements  (40  CFR 
264.574).  At  closure,  owners  and 
operators  of  drip  pads  would  be 
required  to  remove  all  hazardous  waste 
and  hazardous  waste  residues  from  the 
drip  pad.  The  base  and  any 
contaminated  soil  would  also  have  to  be 
decontaminated  at  closure. 

2.  Part  265  Interim  Status  Standards  (40 
CFR  Part  265,  Subpart  T) 

The  interim  status  standards  for  drip 
pads  at  wood  preserving  and  surface 
protection  facilities  include  all  of  the 
same  requirements  as  the  proposed  Part 
264  standards. 

G.  Equipment  Cleaning  or  Replacement 
Standards  for  Wood  Preserving  and 
Surface  Protection  Facilities 

1.  Applicability 

As  stated  previously,  documented 
cases  of  cross-contamination  following 
a  changeover  of  wood  preserving  or 
siuface  protection  formulations  require 
that  both  past  and  current  use  of  a 
formulation  be  included  in  the  listing 
descriptions.  The  Agency  realizes  that 
generators  can  take  measures  following 
a  changeover  of  formulation  to  abate 
cross-contamination.  Consequently,  the 
Agency  is  proposing  equipment  cleaning 
and  replacement  procedures  that,  if 
adhered  to,  would  cause  waste  at  these 


facilities  generated  in  processes  that  do 
not  use  chlorophenolic  formulations  to 
no  longer  meet  the  listing  description  of 
F032.  Such  wastes,  however,  may  meet 
the  description  of  the  other  wood 
preserving  hazardous  waste  listings, 
such  as  F034  or  F035  or  exhibit  one  or 
more  of  the  hazardous  waste 
characteristics.  Further,  equipment 
cleaning  or  replacement  procedures 
apply  to  facilities  engaged  in  surface 
protection  processes  that  currently  use 
or  previously  used  chlorophenolics. 
Once  the  procedures  are  adhered  to, 
wastes  from  processes  that  do  not  use 
chlorophenolics  would  no  longer  meet 
the  listing  description  of  F033. 
Consequently,  these  wastes  would  only 
be  regulated  under  Subtitle  C  of  RCRA  if 
they  exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste. 
Generators  should  note  that  the  wastes 
generated  from  equipment  cleaning  and 
replacement,  pursuant  to  this  section, 
must  be  treated  as  listed  F032  or  F033 
waste. 

EPA  believes  that  the  cleaning 
procedures  are  necessary  in  order  to 
allow  wastes  known  not  to  contain 
PCDDs  and  PCOFs  to  be  handled  in 
accordance  with  their  potential  hazard. 
The  Agency  is  concerned  with  these 
wastes  in  particular,  because  of  the 
small  number  of  permitted  and  interim 
status  facilities  (and  hence  low 
capacity)  able  to  receive  dioxin- 
containing  wastes.  The  existing  capacity 
shortage  and  the  reported  tendency  of 
hazardous  waste  handlers  to  turn  away 
any  hazardous  waste  that  may  contain 
chlorinated  dioxins,  regardless  of  its 
regulatory  status  imder  RCRA,  has 
raised  concerns  about  growing 
quantities  of  waste  for  which  there  may 
be  no  viable  treatment  or  disposal 
option.  EPA  is  proposing  the  equipment 
cleaning  and  replacement  standards  for 
generators  of  F032  and  F033  wastes  as 
one  measure  that  can  be  taken  to  avoid 
exacerbating  the  existing  capacity 
shortage.  Today's  proposal  does  not 
include  provisions  for  equipment 
cleaning  and  replacement  to  alleviate 
cross-contamination  between  creosote 
and  inorganic  preservative  processes 
because  the  hazardous  constituents  of 
F034  and  F035  do  not  raise  the  same 
concerns.  F034  and  F035  thus  are  listed 
by  process  rather  than  by  facility.  EPA 
solicits  comment  however,  concerning 
the  potential  benefits  of  a  facility-based 
listing  description  for  F034  and  F035  and 
of  applying  the  equipment  cleaning  and 
replacement  provisions  to  such  listings. 

2.  Equipment  Cleaning  or  Replacement 
Performance  Standard 

The  performance  standards  require 
that  the  owner  or  operator  of  the  facility 


must  clean  or  replace  all  equipment  that 
may  have  come  into  contact  with 
chlorophenolic  formulations  or 
constituents  originally  present  in  the 
formulations.  This  must  be  done  in  a 
manner  that  eliminates  the  release  of 
hazardous  waste,  hazardous 
constituents,  leachate,  or  hazardous 
waste  decomposition  products  from 
prior  use  of  chlorophenolics  to  the 
environment  (as  detailed  in  the  cleaning 
and  replacement  requirements).  If 
equipment  cleaning  and  replacement 
procedures  have  been  completed 
satisfactorily,  it  can  be  demonstrated 
that  the  wastes  generated  will  no  longer 
meet  the  listing  description  of  F032  or 
F033  because  there  will  be  no  cross- 
contamination  from  the  previous  use  of 
chlorophenolics. 

3.  Equipment  Cleaning  or  Replacement 
Requirements 

Generators  must  follow  the  equipment 
cleaning  or  replacement  standard 
according  to  a  plan  written  by  the 
generator  or  his  representative.  Once 
the  plan  is  carried  out.  it  must  be  signed 
by  the  generator  and  a  copy  of  the 
certified  plan  must  be  submitted  to  the 
Regional  Administrator  along  with  other 
information,  as  explained  below. 

The  plan  must  stipulate  methods  to 
remove  all  visible  residues  from 
equipment  including,  but  not  limited  to, 
sumps,  tanks,  piping  systems,  drip  pads, 
forklifts.  and  trams.  Further,  the  plan 
must  detail  the  use  of  solvent  rinsing  to 
remove  non-visible  contaminants. 
Rinsing  must  continue  until  no 
chlorophenolics  or  dioxins  are  detected 
in  the  final  rinse  using  the  testing 
method  required.  Alternatively,  the  plan 
may  describe  methods  to  replace  all  the 
process  equipment  that  may  have  come 
into  contact  with  chlorophenolic 
formulations.  The  standard  requires  that 
all  residues  from  the  cleaning  operations 
and  all  discarded  equipment  that  has 
not  been  decontaminated  must  be 
handled  as  either  F032  or  F033 
depending  upon  the  type  of  process  for 
which  the  equipment  was  used. 

4.  Previous  Equipment  Cleaning  or 
Replacement  Provision 

If  it  can  be  documented  that  pervious 
equipment  or  replacement  procedures 
have  been  conducted,  and  that  they 
meet  the  proposed  standards  of  S  261.35, 
this  information,  verified  by  the  owner 
or  operator,  may  be  used  to  fulfill  the 
equipment  cleaning  or  replacement 
requirements.  If  this  alternative  is  used, 
the  generator  must  document  (by 
providing  records  of  all  the  formulations 
and  existing  processes  used  on-site)  that 
no  further  cross-contamination  could 


have  occurred  foUowiog  the  cleaning  or 
replacement.  Further,  generators  must 
submit  documentation  of  prior 
equipment  cleaning  or  replacement  and 
continued  use  of  non-chlorophenolic 
formulations  to  the  EPA  Regional 
Administrator,  along  with  a  certification 
of  its  authenticity,  and  must  receive  the 
Regional  Administrator's  written 
approval  before  the  generator  can  be 
considered  to  have  complied  with  the 
equipment  cleaning  and  replacement 
standards  and  the  wastes  can  be 
considered  to  no  longer  meet  the  listing 
discription  of  F032  or  F033.  The  Regional 
Administrator  will  review  the 
information  submitted  to  determine 
whether  all  necessary  equipment  has 
been  cleaned  or  replaced  and  that 
cleaning  has  been  verified  through 
adequate  and  appropriate  testing,  as 
required  by  §  261.35. 

5.  Testing  Requirement 

The  procedure  also  specifies  certain 
testing  and  recordkeeping  requirements. 
Following  equipment  cleaning,  SW-846 
Method  8290  must  be  used  to  analyze  for 
dioxins  and  dibenzofurans  (Method  8290 
has  been  proposed  for  addition  to  SW- 
846  but  has  not  been  added  in  final  form. 
EPA  expects  that  Method  8290  will  be 
final  before  this  proposed  rule  becomes 
effective.  A  description  of  Method  8290 
is  available  in  the  docket  for  this  rule). 
Once  the  contaminants  are  no  longer 
detected  in  the  solvent  rinse  using  these 
methods,  the  equipment  is  judged  clean 
and  the  equipment  cleaning  or 
replacement  standard  has  been  met. 

6.  Notification.  Review,  and  Approval 

Generators  intending  to  use  the 
equipment  cleaning  or  replacement 
procedures  so  that  their  wastes  will  not 
meet  the  F032  or  F033  listing  decription 
must  submit  a  notification  of  their  intent 
to  clean  and  replace  equipment  to  the 
Regional  Administrator  30  days  before 
cleaning  and  replacement  activities 
commence.  Within  30  days  following 
completion  of  equipment  cleaning  and 
replacement  activities,  generators  must 
submit  copies  of  all  records  and  the 
cleaning  and  replacement  plan  together 
with  a  signed  certification  to  the 
Regional  Administrator.  Under  the 
proposed  rule,  the  Regional 
Administrator  will  review  all 
documentation  provided  and  make  a 
determination  concerning  whether  the 
generator  has  fully  complied  wiUti  the 
equipment  cleaning  and  replacement 
standards. 

In  the  event  that  the  Regional 
Administrator  notifies  the  generator  of  a 
tentative  determination  that  the 
requirements  for  equipment  cleaning 
and  repla'rement  have  not  been  met,  the 


generator  will  be  allowed  30  days  to 
provide  any  additional  information  that 
would  support  a  change  in  the 
determination.  After  receipt  of  any 
additional  information,  the  Regional 
Administrator  must  notify  the  generator 
of  the  final  determination  within  30 
days.  A  determination  that  all 
equipment  cleaning  and  replacement 
requirements  have  been  met  becomes 
effective  immediately  and  the  subject 
wastes  would  then  no  longer  meet  the 
listing  description  of  F032  or  F033, 
provided  that  the  generator  does  not 
resume  or  initiate  use  of  dilorophenolic 
formulations.  They  may,  however, 
continue  to  be  RCRA  hazardous  waste 
either  because  they  meet  other  listing 
descriptions  (e.g.,  F034  or  F03S)  or 
because  they  e:diibit  one  or  more  of  the 
characteristics  of  hazardous  waste. 

H.  Test  Methods  for  Compounds  Added 
to  Appendices  VII  and  VIII  of  40  CFR 
Part  261 

In  order  to  analyze  for  the 
constituents  of  concern  present  in 
today's  proposed  listed  wastes, 
appropriate  analytical  procedures  must 
be  specified.  Tables  1  and  2,  in  40  CFR 
Part  281,  Apendix  III  list  the  analytical 
methods  authorized  by  the  Agency  for 
organic  and  inorganic  compounds. 
These  procedures  are  described  in  EPA 
Publication  SW-646:  'Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods."  (U.S.  EPA.  1086),  a 
copy  of  which  is  included  in  the  docket 
for  this  proposal.  The  detection  limits 
required  for  these  analyses  are  those 
specified  by  SW-846. 

The  majority  of  the  wood  preserving 
and  surface  protection  constituents  of 
concern  already  have  analytical 
methods  assigned  to  them  in  Part  261. 
Today's  proposal  will  add 
benzo(d)fluoranthene  to  Appendix  IIL 
Benzo(k)-fluoranthene  can  be  analyzed 
for  using  method  numbers  8100,  8250, 
8270.  or  8310. 

Today's  proposal  also  adds 
heptachlorodibenzo-p-dioxins  and 
heptachlorodibenzofurans  to  the  list  of 
hazardous  constituents  of  40  CFR  Part 
261,  Appendix  VIIL  These  two 
chemicals  belong  to  the  family  of  PCDDs 
and  PCDFs  already  listed  in  Appendix 
III.  Method  8290,  Usted  on  Appendix  III 
as  the  method  of  analysis  for  PCDDs 
and  PCDFs.  should  be  used  to  analyze 
for  heptachlo^odibenzo■/^<iioxins  and 
heptachlorodibenzofurans.  EPA  notes 
that  Method  8290  has  been  proposed  for 
addition  to  SW-646.  EPA  expects  that 
the  method  will  be  added  in  final  form 
before  the  efi^ective  date  of  this 
proposed  rule.  A  description  of  Method 
8290  is  available  in  the  docket  for  this 
proposed  rule. 


The  test  methods  are  designed  for  use 
in  detecting  q>ecified  substances  by 
applicants  who  wish  to  conduct  waste 
evaluations  in  support  of  delisting 
petitions  (40  CFR  28a22),  and  by  owners 
or  operators  of  hazardous  waste 
management  facilities  who  must 
conduct  groimd  water  or  incinerator 
monitoring  (See,  e.g.,  40  CFR  264.99  and 
264.341). 

/.  Applicability  of  RCRA  Rules  for 
Recycled  or  Reclaimed  Hazardous 
Waste 

EPA  recognizes  that  certain  wastes 
from  wood  preserving  and  surface 
protection  processes  are  recycled  or 
reused  at  the  generating  site.  For 
example,  information  on  waste 
management  practices  collected  by  EPA 
shows  that  drippage  from  wood 
preserving,  particulariy  drippage 
collected  in  kick-back  areas,  is  often 
recycled  back  to  the  process. 
Wastewaters  generated  by  inorganic 
wood  preserving  processes  also  are 
commonly  recycled  on-site  by  return 
them  to  the  process. 

Secondary  materials  that  are  used  or 
reused  direcUy  either  as  a  feedstock  or 
as  an  effective  substitute  for  commercial 
chemical  products  are  also  not 
considered  to  be  solid  wastes  provided 
that  the  reuse  is  not  use  constituting 
disposal  or  use  as  a  fuel  (See  50  FR  665, 
January  4, 1985). 

On  January  8, 1988,  EPA  proposed 
amendments  to  the  Definition  of  Solid 
Waste  (see  53  FR  519)  regarding 
regulation  of  recycled  materials  under 
SubtiUe  C  or  RCRA.  These  proposed 
amendments  constituted  EPA's  response 
to  a  ruling  made  by  a  panel  of  the 
District  of  Columbia  Circuit  Court  of 
Appeals  in  the  matter  of  American 
Mining  Congress  v.  EPA,  824  F.2d  1177 
(DC  Cir.  1987).  The  amendments  propose 
to  exclude  from  being  solid  wastes 
certain  in-process  recycled  materials 
from  the  petroleum  refining  industry  and 
certain  other  sludges,  by-products,  and 
spent  materials  that  are  reclaimed  as 
part  of  continuous,  on-going 
manufacturing  processes.  Under  the 
proposed  amendment  secondary 
materials  that  are  reclaimed  and 
returned  to  the  original  processes  in 
which  they  were  generated  are  excluded 
from  Subtitle  C  r^ulation  if  any  storage 
that  occurs  before  recycling  takes  place 
in  tanks  and  the  return  process  takes 
place  through  a  "closed  loop"  that  is 

entirely  connected  with  pipes  or 

other  comparable  enclosed  means  of 
conveyance"  (see  53  FR  529). 

Information  available  to  EPA 
regarding  the  maimer  in  which  process 
residuals  are  reclaimed  in  wood 
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preserving  and  surface  protection 
processes  indicates  that  these  materials 
are  not  typically  reused  directly.  In 
addition,  recycling  does  not  take  place 
in  closed-loop  systems  of  the  type 
anticipated  by  the  proposed 
amendment.  EPA  therefore  believes  that 
most  on-site  recycling  at  wood 
preserving  and  surface  protection 
facilities  would  not  quality  for  either  the 
existing  or  the  proposed  exclusion. 

Generators  should  note  that,  under  40 
CRF  281.8  (b)  and  (c),  any  recyclable 
materials  that  are  hazardous  waste  are 
subject  to  the  applicable  requirements  of 
Parts  262  and  263  (standards  for 
generators  and  transporters  of 
hazardous  wastes,  respectively).  Storage 
of  recyclable  materials  also  is  subject  to 
all  of  the  applicable  requirements  of 
Part  264,  and  generators  are  required  to 
comply  with  tiie  notification 
requirements  of  section  3010  of  RCRA 
and  the  requirements  of  40  CFR  265.71 
and  265.72  for  use  of  the  manifest  and 
manifest  discrepancies.  While 
generation,  storage,  and  transportation 
of  recyclable  materials  are  regulated  the 
same  as  other  hazardous  waste,  the 
actual  recycling  process  does  not  need  a 
RCRA  permit. 

Additionally,  EPA  has  previously 
promulgated  regulations  for  recyclable 
materials  that  are  used  in  a  manner 
constituting  disposal  (see  40  CFR  266.20 
through  266.23)  and  standards  for 
hazardous  waste  burned  for  energy 
recovery  (see  40  CFR  266.30  through 
266.35).  Generators  should  note  that,  to 
the  extent  that  the  wastes  proposed  for 
listing  today  are  recycled  in  ways  that 
constitute  disposal  or  are  burned  for 
energy  recovery  in  boilers  or  industrial 
furnaces  that  are  exempt  from 
regulation  under  Subpart  O  of  Part  264, 
the  appropriate  standards  of  Part  266 
apply. 

UI.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008.  7003  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in  the 


State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  which  the  State 
was  authorized  to  permit.  When  new, 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  speciHed  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law,  however. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6928(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

Certain  portions  of  today's  rule  are 
proposed  pursuant  to  section  3001(e)  of 
RCRA,  a  provision  added  by  HSWA. 
Therefore,  the  Agency  is  proposing  to 
add  these  requirements  to  Table  1  in  40 
CFR  271.1(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  Table  1,  as  discussed  in  the 
following  section  of  this  preamble. 

B.  Effect  on  State  Authorization 

As  noted  previously,  certain  portions 
of  today's  rule  are  being  proposed 
pursuant  to  provisions  added  by  HSWA, 
while  others  are  being  proposed 
pursuant  to  pre-HSWA  authority.  The 
addition  of  F032  and  F033  to  the  list  of 
hazardous  wastes  from  non-specific 
sources  and  the  equipment  cleaning  and 
replacement  standards  for  F032  and 
F033  wastes  are  proposed  pursuant  to 
section  3001(e)  of  RCRA.  a  provision 
added  by  HSWA.  These  standard  will 
therefore  take  effect  in  all  States 
(authorized  and  non-authorized)  on  the 
effective  date.  Permitting  and  interim 
status  drip  pad  standards  associated 
with  F032  and  F033  wastes  will  take 
effect  on  the  effective  date  pursuant  to 
40  CFR  264.1(f)(2)  and  proposed 
S  265.1(c)(4)(iii)  (see  below).  The 
addition  of  F034  and  F035  to  the  list  of 
hazardous  wastes  from  non-specific 
sources  and  the  addition  of  test  methods 
to  Appendix  III  of  Part  261  are  not 
immediately  effective  in  authorized 


States  since  the  requirements  are  not 
pursuant  to  the  HSWA.  The  permitting 
and  interim  status  standards  for  drip 
pads  associated  with  F034  and  F035 
wastes  will  therefore  only  become 
effective  in  authorized  States  when  F034 
and  F035  become  hazardous  waste  in 
each  authorized  State  and  when  the 
State  is  authorized  for  the  drip  pad 
standards. 

1.  HSWA  Provisions 

As  noted  above.  EPA  will  implement 
the  addition  of  F032  and  F033  to  the  list 
of  hazardous  wastes  from  non-specific 
sources  (and  the  standards  for 
equipment  cleaning  and  replacement)  in 
authorized  States  until  the  States  modify 
their  programs  to  adopt  these  rules  and 
the  modification  is  approved  by  EPA. 
Because  this  portion  of  the  rule  is 
proposed  pursuant  to  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  to  or  equivalent  to  EPA's. 
The  procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in  40 
CFR  271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  January  1. 1993  (see  S  271.24(c)). 
40  CFR  271.21(e)  requires  that  States 
having  final  authorization  must  modify 
their  programs  to  reflect  Federal 
program  changes,  and  must 
subsequently  submit  the  modifications 
to  EPA  for  approval.  The  deadline  by 
which  States  must  modify  their 
programs  to  adopt  this  proposed 
regulation  will  be  determined  by  the 
date  of  promulgation  of  the  final  rule  in 
accordance  with  S  271.21(e)(2).  Once 
EPA  approves  the  modification,  the 
State  requirements  become  Subtitle  C 
RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  proposed 
in  today's  rule.  Such  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  their 
regulations  as  RCRA  requirements  until 
the  State  program  modification  is 
submitted  to  EPA  and  approved.  Of 
course.  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 
In  implementing  the  Federal  program. 
EPA  will  work  with  States  under 
cooperative  agreements  to  minimize 
duplication  of  efforts.  In  many  cases, 
EPA  will  be  able  to  defer  to  the  States  in 
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their  efforts  to  implement  their  programs 
rather  than  take  separate  actions  under 
Federal  authority. 

States  that  submit  their  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However, 
States  must  modify  their  programs  by 
the  deadlines  set  forth  in  S  271.21(e). 
States  that  submit  official  applications 
for  final  authorization  12  months  after 
the  effective  date  of  these  standards 
must  include  standards  equivalent  to 
these  standards  in  their  application.  40 
CFR  271.3  sets  forth  the  requirements 
States  must  meet  when  submitting  final 
authorization  applications. 

2.  Non-HSWA  Provisions 

Other  portions  of  today's  proposed 
rule  will  not  be  effective  in  authorized 
States  since  the  requirements  will  not  be 
imposed  pursuant  to  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  These 
portions  include  the  addition  of  F034 
and  F035  to  the  list  of  wastes  from  non- 
specific sources,  the  permitting  and 
interim  standards  for  drip  pads  that 
handle  F034  and  F035  wastes,  and  the 
addition  of  test  methods  to  40  CFR  Part 
281.  Appendix  III.  Just  these 
requirements  will  be  applicable  in  those 
States  that  do  not  have  interim  or  final 
authorization.  In  authorized  States. 
these  requirements  will  not  be 
applicable  until  the  States  revise  their 
programs  to  adopt  equivalent 
requirements  under  State  law. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
States  must  modify  their  programs  to 
adopt  this  proposed  regulation  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  with 
S  271.21(e).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  proposed 
in  today's  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus.  States 
are  not  authorized  to  carry  out  their 
regulations  as  RCRA  requirements  until 
State  program  modifications  are 
submitted  to  EPA  and  approved.  Of 
course,  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 


States  that  submit  their  o^icial 
application  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However, 
States  must  modify  their  programs  by 
the  deadlines  set  forth  in  S  271.21(e). 
States  that  submit  official  applications 
for  final  authorization  12  months  after 
the  effective  date  of  those  standards 
must  include  standards  equivalent  to 
these  standards  in  their  applications.  40 
CFR  271.3  sets  forth  the  requirements 
States  must  meet  when  submitting  final 
authorization  applications. 

b.  Special  Provision  for  Drip  Pad 
Standards  Applicable  to  F032  and  F033 

Under  40  CFR  264.1(f)(2),  EPA  may 
issue  permits  in  authorized  States  if  the 
subject  regulated  imit  was  not  regulated 
imder  RCRA  at  the  time  of  the  State's 
authorization  and  the  standards  for 
permitting  the  unit  were  promulgated 
after  the  State  received  final 
authorization.  At  the  time  that  today's 
rule  is  promulgated,  EPA  will  therefore, 
under  40  CFR  264.1(f)(2),  issue  permits 
for  drip  pads  used  in  association  with 
F032  and  F033  wastes  in  authorized 
States. 

Similarly.  EPA  is  proposing  to  add 
S  265.1(c)(4](iii)  to  be  able  to  impose 
Federal  interim  status  standards  on  drip 
pads  that  handle  F032  and  F033  wastes. 
This  section,  which  is  an  exact  corollary 
to  S  264.1(f)(2).  would  subject  to  interim 
status  standards  a  waste  listed  under 
HSWA  and  therefore  hazardous  within 
the  State  until  the  State  becomes 
authorized  for  the  listed  waste  and  for 
the  management  standards. 

The  standards  for  drip  pads  as  they 
apply  to  F032  and  F033  thus  will  become 
applicable  in  both  authorized  and 
unauthorized  States  upon  promulgation. 
EPA  will  not  implement  the  standards 
for  permitting  drip  pads  as  they  apply  to 
F034  and  F035  wastes  in  authorized 
States.  These  standards  will  become 
effective  in  authorized  States  when  the 
State  modifies  its  program  in 
accordance  with  40  CFR  271.21(e), 
presumably  at  the  same  time  as  the  F034 
and  F035  listing  become  applicable  in 
authorized  States. 

IV.  CERCLA  Designation  and 
Reportable  Quantities  Adjustment 

The  wastes  proposed  to  be  listed  as 
hazardous  in  today's  notice  will,  on  the 
effective  date  of  the  final  rule, 
automatically  become  hazardous 
substances  under  section  101(14)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
CERCLA  section  103(a)  requires  that 


persons  in  charge  of  vessels  or  facilities 
from  which  a  hazardous  substance  has 
been  released  in  a  quantity  that  is  equal 
to  or  greater  than  its  reportable  quantity 
(RQ)  immediately  notify  the  National 
Response  Center  (at  (800)  424-8802  or  at 
(202)  428-2675]  of  the  release. 

Under  section  102(b)  of  CERCLA,  new 
RCRA  hazardous  waste  listings  with 
constituents  that  have  not  been 
previously  designated  as  hazardous 
under  CERCLA  have  the  statutorily- 
imposed  RQ  of  1  pound  unless  or  until 
adjusted  by  regulation.  In  order  to 
coordinate  the  RCRA  and  CERCLA 
rulemakings  with  respect  to  new  waste 
listing,  the  Agency  today  is  proposing 
regulatory  amendGnents  under  CERCLA 
authority  in  connection  with  the 
proposed  listing  of  wastes  F032,  F033, 
F034,  and  F035.  The  Agency  is  jointly 
proposing  with  the  waste  listings  to:  (1) 
Designate  wastes  F032.  F033,  F034.  and 
F035  as  hazardous  substances  under 
section  102(a)  of  CERCLA:  and  (2)  adjust 
the  RQs  of  wastes  F032,  F033.  F034.  and 
F035  based  on  the  application  of  a 
proposed  RQ  adjustment  methodology. 
The  Agency  is  proposing  adjustments 
from  the  statutory  RQs  established 
under  CERCLA  section  102  based  upon 
the  adjustment  methodology  described 
in  previous  final  rules  (50  FR  13456 
(April  4, 1985).  and  51  FR  34534 
(September  29. 1986))  and  a  proposed 
rule  (52  FR  8140.  March  16. 1987).  The 
proposed  RQs  for  newly  listed 
hazardous  wastes  are  based  on  the  RQs 
of  the  hazardous  constituents  of  the 
newly  Usted  hazardous  wastes 
identified  uinder  RCRA.  Thus,  if  a  newly 
listed  hazardous  waste  has  only  one 
constituent  of  concern,  and  that 
constituent  is  a  CERCLA  hazardous 
substance,  the  waste  will  have  a 
proposed  RQ  that  is  the  same  as  the  RQ 
for  the  constituent  (whether  statutory  or 
finally  adjusted).  If  the  hazardous  waste 
has  more  than  one  constituent  of 
concern  and  all  constituents  are 
CERCLA  hazardous  substances,  the 
lowest  RQ  assigned  to  any  of  the 
constituents  will  be  the  proposed  RQ  for 
the  hazardous  waste. 

If  the  waste  has  both  CERCLA  and 
non-CERCLA  constituents,  the  proposed 
RQ  for  the  waste  will  be  the  lowest  RQ 
of  any  of  the  constituents.  The  non- 
CERCLA  constituents  will  be  evaluated 
and  given  an  RQ  value  for  the  purpose 
of  adjusting  the  RQ  of  the  hazardous 
waste  (however,  constituents  cannot  be 
assigned  RQs  until  they  are  designated 
as  CERCLA  hazardous  substances).  If 
the  RQ  value  for  any  of  the  non- 
CERCLA  constituents  is  lower  than  the 
RQ  values  for  the  CERCLA  constituents, 
the  waste  will  be  proposed  for 
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ad|uatraent  et  ikin  lower  levri.  ff  Ae 
waste  he«  only  noe-CERCLA 
confltitiients  the  RQwtB  be  proposed  for 
adfustment  at  the  level  of  the  lowest  RQ 
value  of  any  constitTtent. 

EPA  has  previously  adjusted  RQs  for 
wastes  on  the  basis  of  hazardous 
constituents  that  are  not  CERCIA 
hazardoos  substances  by  attriboting  an 
RQ  to  such  constituents  in  order  to 
assist  an  appropriate  RQ  to  the  waste 
stream  (see  48  FR  23565.  May  25. 1983). 
In  other  words,  the  Agency  derives  the 
RQ  for  a  waste  stream  based  upon  the 
lowest  RQ  of  all  of  the  bazadous 
constituents  known  to  be  in  the  waste, 
regardless  of  whether  the  constituents 
are  CERCLA  hazardous  substances. 
EPA  is  proposing  to  use  this  adjustment 
methodology  iar  the  wastes  proposed 
for  listing  today.  The  "RQ"  developed 
tm  non-CBRCLA  substances  is  ased  for 
ranking  purposes  only;  no  releases  of 
SBch  constituents  need  be  reported  to 
the  National  Response  Center. 

The  proposed  RQs  apply  to  die  waste 
streams,  not  just  to  the  lxkCLA 
hazardoes  substances.  CERCLA  does 
not  require  persons  in  diarge  of  vessels 
or  fecilities  to  analyze  wastes  to 
determine  the  concentrations  of 
individual  hazardous  constituents  in  a 
mixture;  however,  if  a  person  has 
completely  analyzed  the  waste  and 
determines  that  the  amount  released  of 
each  constituent  is  below  its  respective 
RQ,  no  notification  is  required  (see  40 
CFR  302.e(b)).  (See  also  50  FR 13463 
dealing  with  mixtures  of  hazardoos 
substances.)  This  does  not  mean  that  the 
hazardous  waste  stream  will  have  an 
RQ  other  than  the  one  Hsted  on  TaUe 
302.4  of  40  CFR  Part  302  for  that 
hazardous  waste  stream.  This  has  been 
a  soorce  of  confusion  for  the  regulated 
oonununity  and  wiU  be  clarified  in 
future  rulemakings. 

Table  16  lists  die  proposed  RQs  for 
hazardous  wastes  that  are  proposed  to 
be  designated  as  CERCLA  hazardous 
substances  as  well  as  the  RQs  for  each 
hazardous  constituent  of  the  hazardous 
wastes.  Hazardous  waste  streams  FD32, 
F034,  and  F03S  contain  constituents  with 
RQs  of  1  pound  Therefore,  the  proposed 
RQ  for  each  of  these  hazardous  wastes 
is  1  pound.  For  hazardous  waste  stream 
FD33,  the  lowest  RQ  f(K  a  constituent 
with  an  established  RQ  is  10  pounds. 
Therefore,  the  proposed  RQ  for  waste 
stream  FQ33  is  10  pounds. 


TABtE  16.— Proposed  RQs  for 
CERCLA  HAZARtxxis  Substances 
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CLA Hazardous  Substances— Con- 
tinued 
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The  Agency  notes  that  only  the 
proposed  RQs  for  the  waste  streams  are 
open  to  comment.  Consequently,  the 
Agency  Is  not  soliciting  comments  on 
the  RQs  for  the  constituents  of  concern, 
nor  will  it  respond  to  any  such 
comments  received. 

Each  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  RCRA  meets 
the  statutory  definition  of  a  hazardous 
substance  contained  in  CXRCLA  section 
101(14).  Under  CERCLA  section  102(a). 
the  EPA  Administrator  has  the  authority 
to  designate  as  a  CERCLA  hazardous 
substmce  any  sobetaDce  referred  to  in 
section  101(14).  In  order  to  clarify  that 
the  RCRA  hazardous  wastes  proposed 
to  be  listed  in  today's  rule  are  subject  to 
CERCLA  authority.  EPA  also  proposes 
to  dengnate  hazardous  wastes  F032, 
F033.  F034.  and  F035  as  hazardous 
substances  under  CERCLA  section 
102(a). 

V.  Compliance  Cost  and  Economic 
Impact  Analysis 

Executive  Order  No.  12291  requires 
EPA  to  prepare  an  analysis  of  the  costs 
and  economic  impacts  associated  with  a 
proposed  regulation.  The  results  of  this 
analysis  are  used  to  determine  whether 
the  regiriation  will  result  in:  (1) 
Incremental  annual  costs  that  exceed 
$100  million,  (2)  significant  increases  in 
costs  or  prices  for  consumers  or 
individual  industries,  or  (3)  significant 
adverse  effects  cm  competition, 
employment,  investment,  innovation,  or 
international  trade.  If  a  proposed  rule 
meets  any  of  these  criteria,  it  is  a  "major 
rule,"  as  defined  by  Executive  Order  No. 
12291  and  a  Regulatory  Impact  Analysis 
must  be  completed  before  the  rale  is 
promulgated. 

Today's  proposed  regulation  is  not  a 
*^ajor"  rule  because  it  will  not  have  an 
annual  economic  effect  of  more  than 
$100  milhon.  This  section  of  ttie 
preamble  discusses  the  restdts  of  the 
cost  and  economic  impact  ainalyses 
undertaken  to  assess  the  effects  of  the 
proposed  rule  (DPRA  Inc..  1988b).  The 
draft  Cost  and  Economic  Impact 


Analysis  is  available  in  the  public 
docket  for  this  proposal. 

A.  Description  of  Affected  Population 

1.  The  Wood  Preserving  Industry 

Those  facilities  in  the  wood 
preserving  industry  that  use 
chlorophenolic  formulations,  creosote 
formulations,  or  inorganic  formulations 
containing  arsenic  and/or  chromium  are 
subject  to  the  proposed  rule.  The  wood 
preserving  industry  produces  about  380 
million  cubic  feet  of  preserved  wood  per 
year.  Approximately  70  percent  of  the 
wood  preserving  production  is  treated 
with  arsenical  compounds;  the  balance 
is  treated  with  creosote  (21  percent)  and 
pentachlorophenol  (9  percent). 

In  1985,  567  plants  produced  preserved 
wood  in  the  U.S.  The  American  Wood 
Preservers  Institute  reports  that  14 
additional  plants  have  come  into 
operation  since  1985.  Approximately  60 
percent  of  all  wood  preserving  plants 
are  located  in  the  southeast  and 
southcentral  portions  of  the  U.S.  These 
plants  account  for  64  percent  of  annual 
U.S.  production.  Most  plants  that  treat 
with  creosote  and/or  pentachlorophenol 
are  more  than  25  years  old;  several 
operating  plants  are  more  than  75  years 
old.  The  use  of  inorganic  preservatives 
is  presently  increasing  and,  as  a  result 
most  new  wood  preserving  plants  are 
CCA  plants.  Facilities  Uiat  treat  with 
inorganic  preservatives  exclusively  are, 
on  average  10  years  old. 

2.  The  Surface  Protection  Industry 

The  surface  protection  industry 
consists  of  approximately  6,000 
sawmills.  EPA  estimates  that 
approximately  1,500  sawmills  have  used 
sodium  pentachlorophenate  to  control 
sapstain;  these  facilities  are  subject  to 
the  proposed  rule.  Of  these  1,500 
sawmills,  the  Agency  estimates  that 
approximately  250  to  300  sawmills 
currently  use  chlorophenolic  solutions  to 
control  sapstain.  Sapstain  control 
(surface  protection)  can  also  be 
accomplished  using:  (1)  Water  storage  of 
logs,  (2)  rapid  processing  of  sawn 
lumber  and  kiln-drying,  or  (3)  use  of 
chemicals  other  than  sodium 
pentachlorophenate.  Surface  protection 
facilities  that  have  never  used 
chlorophenolic  solutions  are  not  subject 
to  the  proposed  rule. 

B.  Regulatory  Assumptions  Used  in  this 
Analysis 

As  described  previously,  today's 
proposed  rule  would  add  four  wastes 
from  the  wood  preserving  and  surface 
protection  industries  to  the  list  of 
hazardous  wastes  from  non-specific 
sources.  Each  of  the  hazardous  waste 


listings  identifies  four  components: 
wastewaters,  process  residuals, 
preservative  drippage,  and  discarded 
spent  preservative  formulations. 
Specific  practices  required  for  each 
component  under  the  proposed  rule  are 
discussed  below.  These  required 
practices  form  the  regulatory  basis  for 
compliance  cost  and  economic  impact 
analysis. 

1.  Compliance  Practices  that  Contiibute 
to  Incremental  Costs 

As  a  result  of  the  proposed  rule, 
generators  of  F032,  P033,  F034,  and  FtI35 
wastes  will  be  required  to  collect  and 
manage  treated  wood  drippage. 
Generators  may  choose  to  use  tanks  or 
surface  impoundments,  as  well  as  drip 
pads  to  manage  drippage  wherever  it  is 
generated  at  wood  preserving  and 
surface  protection  facilities,  including 
kick-back  areas  and  treated  wood 
storage  yards.  EPA  believes  that 
because  many  wood  preserving  and 
siuface  protection  plants  have  drip  pads 
in  kick-back  areas  and  some  have 
installed  or  are  installing  drip  pads  in 
treated  wood  storage  yards,  most 
generators  will  choose  to  maintain  drip 
pads  throughout  their  facilities.  Drip 
pads  are  likely  to  be  concrete  pads. 
They  must  have  berms  that  effectively 
prevent  off-site  migration  of  drippage 
and  drippage  residuals.  Drip  pads  will 
likely  have  drainage  systems  with  a 
sump  for  collecting  drippage  and  runoff 
mixed  with  drippage.  Drippage  will  be 
managed  either  by  being  disposed  of  or 
by  being  recycled. 

Process  residuals  fiom  plants  using 
creosote  and  inorganic  preservatives  are 
assumed  to  be  disposed  of  and  managed 
in  permitted  RCRA  facilities.  Process 
residuals  from  faciUties  using 
pentachlorophenol  are  assumed  to  be 
incinerated  in  permitted  RCRA 
incinerators. 

Unlike  wood  preserving  facilities, 
surface  protection  facilities  may  switch 
to  alternative  chemicals  that  are  not 
hazardous  to  comply  with  the  proposed 
rule,  and  thereby  avoid  all  compliance 
costs  except  the  cost  of  decontaminating 
their  facilities  and  the  incremental  cost 
(if  any)  of  using  alternative  methods  to 
achieve  sapstain  control.  Surface 
protection  facilities  that  continue  to  use 
sodium  pentachlorophenate  or  choose 
not  to  comply  with  the  equipment 
cleaning  and  replacement  standards 
must  manage  process  residuals  as 
Subtitie  C  hazardous  wastes. 

Surface  protection  facilities  that  do 
not  currently  use  chlorophenolic 
solutions,  but  have  used  sodium 
pentachlorophenate  in  the  past,  will  be 
required  to  decontaminate  their 
facilities  to  prevent  contamination  of 


sawed  wood,  production  equipment,  and 
wastes  with  pentachlorophenate 
residuals,  or  manage  their  waste  in 
accordance  with  Subtitle  C 
requirements.  This  analysis  assumes 
that  decontamination  will  be 
accomplished  by  solvent  rinsing  until  no 
dioxins  or  dibenzofurans  are  detectable. 

Wood  preserving  and  surface 
protection  facilities  that  continue  to 
produce  wastes  subject  to  the  proposed 
rule,  but  that  do  not  already  have  RCRA 
permits,  will  be  required  to  obtain  them. 
The  Agency  has  only  identified  25  wood 
preserving  facilities  that  do  not  already 
have  a  RCRA  permit  or  that  will  be 
required  to  obtain  a  permit  and  to 
comply,  for  the  first  time,  with  interim 
status  standards.  Because  RCRA- 
permitted  and  interim  status  facilities 
are  subject  to  corrective  action 
standards,  these  newly  permitted 
facilities  will  be  subject  to  corrective 
action  as  a  result  of  the  proposed  rule. 
Accordingly,  the  potential  cost  of 
corretive  action  for  these  facilities  is 
attributed  to  the  proposed  rule. 
However,  corrective  action  costs  for 
those  wood  preserving  facilities  that  are 
aheady  permitted  or  subject  to  interim 
status  standards  are  attributable  to  the 
corrective  action  regulations,  and  not  to 
this  rule. 

2.  CompUance  Practices  That  Do  Not 
Contribute  to  Incremental  Costs 

Some  of  the  wastes  defined  in  today's 
proposed  rule  are  already  regulated  as 
characteristic  hazardous  waste  under 
RCRA.  Further,  many  of  the  faciUties 
affected  by  today's  proposal  may 
already  generate  EPA  waste  KOOl. 
Because  wood  preserving  and  surface     . 
protection  plants  with  these  wastes 
already  manage  their  wastes  in  regular 
units,  diis  analysis  does  not  include  the 
costs  associated  with  regulating  these 
types  of  wastes  under  the  proposed  rule. 

For  example,  the  majority  of 
wastewaters  generated  by  wood 
preserving  plants  using  creosote  and 
pentachlorophenol  are  co-managed  with 
KOOl  wastes  in  permitted  RCRA  units. 
Wastewaters  from  plants  using  only 
inorganic  formulations  are  generally 
recycled  with  zero  discharge. 
Generation  of  discarded  spent 
preservative  formulation  is  negligible  for 
all  segements  of  the  wood  preserving 
industry.  Accordingly,  this  analysis  did 
not  include  the  incremental  costs  and 
benefits  of  managing  these  wood 
preserving  waste  stream  components  as 
hazardous  wastes. 

Surface  protection  facilities  that 
currentiy  use  chlorophenolic  solutions 
can  ctulail  generation  of  listed  wastes 
by  switching  to  alternate  chemicals  or 
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metfiods  of  Mpstain  control  and 
complying  with  the  standards  for 
equipment  cleaning  tuid  replacement 
This  analysis  »tt»mn  that  affected 
surface  protection  plai^  will 
decontaminate  their  equipment  and 
switch  to  didecyl  dimethyl  ammonium 
chloride  (ODAC),  residuals  of  which  are 
not  regulated  as  hazardous  waste. 
Another  cation  would  be  to  replace 
contaminated  equipmenL  Because  the 
coat  of  decontamination  is  likely  to  be 
less  than  equipment  replacement,  this 
analysis  assumes  that  in  general, 
generators  will  prefer  equipment 
decontamination  to  replacement. 

C.  Costs  and  Economic  Impacts 

The  cost  and  economic  impact 
analysis  has  three  components:  (1) 
Estimation  of  compliance  costs  for 
model  facilities  that  represent  the 
affected  industry.  (2)  estimation  of 
national  costs  of  the  proposed  rule  on 
the  basis  of  model  facility  costs;  and  (3) 
an  assessment  of  effects  on  prices, 
employment,  and  the  regulated 
industries. 

1.  Facility  Costs  of  Compliance 

Facility  costs  were  estimated  using  a 
three-step  process.  First,  "model"  small, 
medium,  and  large  facilities  were 
developed  to  represent  segments  of  the 
indintry  expected  to  have  different 
compliance  costs.  Criteria  for  small, 
medium,  and  large  facihties  were 
developed  based  on  the  distribution  of 
Hrms  by  size  (i.e.,  by  numbers  of 
employees)  and  the  size  at  whidi  the 
adverse  economic  impacts  appear  to  rise 
and  fall  substantially.  Small  facilities 
were  defined  to  be  those  having  fewer 
than  10  employeer.  me<tium  facilities 
were  defined  as  those  having  more  than 
10  and  fewer  than  20  employees;  and 
large  facilities  were  defined  as  those 
having  more  than  20  employees.  The 
model  facilities  are  desoibed  in  detail 
in  the  draff  Cost  and  Economic  Impact 
Analysis.  In  the  second  step  of  the 
analysis,  compliance  activities  were 
determined  for  each  of  the  model 
facilities  and  engineering  estimates 
were  prepared  for  each  activity.  Finally, 
in  the  third  step  of  the  analysis,  the 
resources  required  to  pay  for  the 
compliance  practices  resulting  from  the 
proposed  rule  were  estimated. 

Individual  facility  compliance  costs 
were  estimated  based  on  an  analysts  of 
the  cash  flow  and  waste  manegemeat 
practices  of  model  plants.  Each  model 
facility  is  characterized  by  its  annual 


saleii  the  niisshrr  ol  employees,  the 
volume  of  waste  generated,  and  its 
waste  management  pvacticest  Both  the 
size  (annual  production)  of  a  facility  and 
the  preservatives  used  affect  the  cost  of 
coB^plying  with  the  proposed  f«le. 

Compliance  cost  estimates  for  each 
model  CsciUty  inchide  the  coat  of 
managing  the  residuals  described  above, 
plus  initial  administrative  expenses, 
additional  closure  oosts,  and,  for  foor 
model  facilities  wUch  represent  the 
estimated  25  faciUties  that  do  not 
currently  have  RCRA  permits  and  are 
not  subject  to  interkn  status  standards, 
corrective  action  costs. 

This  analysis  uses  annual  revenue 
requirements  to  measure  the  combined 
effects  ol  different  types  of  incremental 
costs  attributable  to  the  proposed  mle. 
The  anmal  revenue  requirement  (ARR) 
is  the  additional  revenue  required  by  a 
facility  to  cover  ttie  incremental  oosts  of 
compliance  with  the  proposed  mle, 
assuming  tiiat  these  costs  are  financed 
and  discounted  over  a  set  period  of  time. 
A  20^year  period  and  an  11.3  percent 
nominal  discount  rate  are  nsed  in  this 
analysis. 

Table  17  shows  the  ARRs  for  each     . 
model  wood  preserving  and  surface       * 
protection  faciUty.  Individual  wood 
preserving  fadHties  are  pro)ected  to 
inciu-  total  incremental  annual  costs 
ranging  from  $24,000  to  $806,000  as  a 
resujt  of  the  proposed  rule.  In  general, 
larger  facihties  will  have  higher  total 
costs  than  small  facihties.  The  ARRs  for 
modd  facihties  sabject  to  corrective 
action  regnlations  as  a  resoJt  of  the 
profMised  rule  are  substantiaRy  hi^ier 
than  tftose  for  similar  facilities  that  are 
already  permitted  or  currently  subject  to 
interim  status  requirements,  because  the 
corrective  action  costs  are  substantiaDy 
higher  than  con4>liance  costs.  The  model 
plant  with  the  highest  ARR.  $608,000.  is 
a  medium-size  creosote  plant  not 
presently  siAject  to  Subtitle  C 
requirements.  The  Agency  believes  that 
there  are  six  creosote  plants  (five  smaU- 
and  one  medium-size)  and  19 
pentachlorophenol  plants  (IB  small-  and 
1  mediMBs^ixe)  that  would  be  subiect  to 
conective  action  as  a  result  of  the 
proposed  rule.  Again,  for  pmposes  ai 
this  analysis,  EPA  has  defined  email 
plants  as  those  with  fewer  than  10 
emplojrees,  medinm  plaits  as  diose  with 
at  least  10  bat  fewer  than  20  emplojrees, 
and  large  plants  as  those  with  20  or 
more  employees. 


TABLE  17— ANNUAL  REVENUE  RE- 
Q(JtREME^fT  FOR  MODEL  WOOD 
PRESERVING  AND  SURFACE  PRO- 
TECTION FACILfTIES  AFFECTED  BY 
THE  PROPOSED  RULE  »•■ 
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Table  17  shows  that  the  ARRs  for 
ei^t  model  surface  protection  facihties 
range  from  $ej00O  to  $36a000.  dependiof 
on  the  size  of  the  faciUty  and  the 
number  ol  months  a  year  the  faciUty 
uses  sapstain-treating  chkvopbenoUc 
sohttioDS.  In  general,  these  coatsSare 
lower  than  compliance  costs  for  wood 
preserving  facilities  of  comparable  size. 

2.  National  Costs  of  fee  Proposed  Ride 

a.  Methodology.  The  national  costs  of 
today's  proposed  rule  were  estimated 
using  a  four-step  apfvoach.  First  total 
conpliaaoe  oosts  were  estimated  for 
each  asodal  facitity  type.  Next,  the 
universe  of  afiiecled  facffities  was 
categorized  into  groups  based  on 
preservatives  used  and  size.  Third,  for 


each  OMdel  facility  type,  per-faciiity 
compliance  costs  were  multiplied  by  the 
number  of  faciUties  represented  by  each 
model  plant  type.  Fourth,  total  costs 
were  estimated  for  the  affected  facilities 
in  the  wood  preserving  and  surface 
protection  industries  by  adding  the  total 
costs  for  each  facility  category. 

b.  Results.  The  results  of  this  analysis 
indicate  that  the  aggregate  annualized 
oost  of  the  proposed  rule  to  the  wood 
preserving  industry  is  estimated  to  be 
approximately  $43  million  (1988  dollars), 
liie  aggregate  annualized  cost  of 
compliance  for  the  surface  protection 
industry  is  esthnated  to  be 
approximately  $11  million.  The  total 
estimated  cost  of  compliance  with  the 
rule  is  approximately  $54  million  (1988 
dollars).  Because  the  aggregate  annual 
impact  of  the  proposed  rule  is  less  than 
the  $100  million  threshold  set  by 
Executive  Order  12291,  the  Agency  has 
determined  that  today's  rule  is  not  a 
major  rule. 

3.  Economic  Impact  Analysis 

The  economic  impact  analysis 
assesses  the  impact  of  the  proposed  rule 
on:  (1)  prices,  (2)  individual  segments  of 
the  wood  preserving  and  surface 
protection  industries  (including  small 
entities),  and  (3)  employment  levels.  The 
methodology  used  to  assess  these 
impacts  is  briefly  described  below. 
Readers  requiring  a  more  detailed 
understanding  are  referred  to  the  draft 
Cost  and  Economic  Impact  Analysis. 

a.  Methodology— (1)  Price  Impacts. 
The  price  of  treated  wood  products  can 
be  expected  to  change  as  a  result  of  the 
proposed  rule.  Incremental  potential 
price  changes  for  preserved  and  surface 
protected  wood  prodacts  are  estimated 
using  a  three-step  methodology.  First. 
the  price  increase  required  to  maintain 
aurent  profits  is  calculated  for  each  of 
the  model  facihties.  Second,  the  d)ility 
of  each  of  the  model  faciUty  categories 
to  raise  the  price  of  their  products  is 
assessed  using  model  plant  estimates 
and  existing  market  data.  Third,  the 
price  of  treated  wood  products  is 
estimated  based  on  the  results  of  the 
first  two  steps. 

(2)  Industry  impacts.  The  econcmdc 
impact  of  the  proposed  rule  on 
individual  segments  of  the  wood 
preserving  industry  were  assessed  using 
a  uiree-step  approach.  First,  the  ratios  of 
estissated  annual  compUanoe  costs  for 
model  facilities  to  sales  and  pre-tax 
profits  (following  estimated  price 
increases)  were  calculated.  Second, 
these  ratios  were  compared  with  two 


eomiomic  impact  test  criteria.  Tlie  first 
test  is  whether  a  model  feciKty's 
incremental  ARR  exceeds  one  percent  of 
annual  sales.  The  second  test  is  whether 
a  model  facility's  reduction  in  profits 
exceeds  20  percent  of  projected  pre-tax 
profits.  If  a  model  facility  is  projected  to 
exceed  both  of  these  ratio  thresholds,  it 
is  considered  "significantly"  impacted 
by  the  proposed  rule.  If  a  model  faciUty 
is  projected  to  exceed  only  one  of  these 
thresholds,  it  is  not  considered  to  be 
"significantly"  affected  by  the  proposed 
rule. 

In  the  third  step,  the  number  of  actual 
facilities  represented  by  each  of  the 
affected  model  facilities  were  estimated. 
As  part  of  this  process,  the  number  of 
small  entities  subject  to  substantial 
economic  impacts  was  estimated. 

(3)  Employment  impacts.  Employment 
impacts  were  assumed  to  result  from 
faciUty  closures.  FaciUty  closures  are 
difficult  to  predict  for  many  reasons.  For 
example,  the  Agency  does  not  have 
information  on  the  resources  potentially 
available  to  individual  firms  that 
operate  more  than  one  wood  preseving 
faciUty.  The  potential  for  facility 
closures  was  evaluated  by  subjecting 
each  of  the  model  plants  identified  in 
the  industry  impacts  analysis  to 
additional  financial  tests.  The  first  test 
is  whether  the  ratio  of  the  ARR  to  the 
estimated  cash  from  operations  is 
greater  than  0.5  for  a  model  fadhty.  Hie 
second  test  is  whether  the  capital 
compliance  oosts  exceed  anonal 
investment  These  financial  tests  were 
designed  for  the  Aaracy  to  assess  the 
potential  for  firm  dosures  as  a  remit  of 
implementation  of  the  small  quantity 
generator  regulations  (ICF  In&  and 
DPRA  Inc  1085).  A  range  of  potential 
employment  effects,  correspondiog  to 
the  range  of  results  of  all  of  the  financial 
tests  for  model  facilities,  was  developed. 

b.  Resahs — (1)  Price  impacts.  Industry 
data  suggest  that  large  faciUties  are  the 
price  leaders  in  the  industry.  Because  of 
the  large  market  share  held  by  laige 
wood  preserving  firms,  this  analysis 
assumes  that  prices  ccHild  be  increased 
to  cover  the  estimated  incremental 
compUance  costs  of  the  large  inoiganic 
and  creosote  plants.  Thus,  the  wholesale 
price  of  creosote-preserved  wood  would 
rise  3  cents  from  $7.20  per  cubic  foot  to 
$7.23.  llie  wholesale  price  of  inorganic- 
preserved  wood  would  rise  5  cents  fsoaa. 
$3.97  per  cubic  foot  to  $4.02. 

The  Agency  is  not  aware  of  any  one 
large  facility  that  uses 
pentachlorophenol  exclusively; 
therefore,  this  analysis  assumes  that 


medSum-sized  plants  are  the  price 
leaders  in  this  segment  and  that  product 
prices  would  rise  to  cover  the 
incremental  costs  of  medium-sized 
pentachlorophenol  plants.  The 
wholesale  price  of  pentachlorophenol- 
preserved  wood  would  rise  12  cents 
from  $4.84  per  cubic  foot  to  $4.96.  For  a 
number  of  reasons  discussed  in  the  Cost 
and  Economic  Impact  Analysis, 
incremental  costs  of  corrective  action 
would  not  be  transferred  to  customers  in 
the  form  of  higher  prices.  As  a  restdt 
projected  price  increases  will  vary  by 
the  preservative  that  is  used  in  each 
industry  segment 

In  contrast  to  the  wood  preserving 
industry,  the  surface  protection  industry 
is  unlikely  to  transfer  any  of  its 
incremental  costs  to  consumers  in  the 
form  of  higher  prices.  This  is  principally 
because  most  surface  protection 
faciUties  do  not  need  to  use  any 
chemicals  to  prevent  sapstain.  and 
therefore  could  generally  undersell 
facilities  that  attempted  to  increase  their 
prices  to  recover  incremental  regulatory 
costs. 

The  price  increases  described  above 
were  not  considered  significant,  and 
therefore  the  proposed  rule  will  not  have 
a  major  impact  on  prices  for  consumers 
or  other  industries  using  preserved  or 
surface  protected  wood. 

(2)  Industry  impacts.  The  effect  of  the 
proposed  rule  on  different  segments  of 
the  wood  preserving  and  surface 
protection  industries  is  examined  by 
comparing  the  projected  ARR/Sales 
ratio  and  the  expected  reduction  in 
profits  with  the  criteria  for  identifying 
"significantly  affected  facilities"  d[iat 
were  presented  earUer.  ARR/Sales  and 
revised  reduction  in  profits  (in  percent) 
for  each  of  the  model  plants  (after 
projected  price  changes  are  taken  into 
account)  are  shown  in  Table  18. 

Table  18  shows  that  the  unpennitted/ 
non-interim  status  model  faciUties, 
assumed  to  incur  corrective  action  costs 
as  a  resvll  of  the  proposed  rale,  are 
projected  to  incur  much  greater  adverse 
economic  impacts  than  the  other 
affected  faciUties.  fliis  analysis 
indicates  that  all  small  single 
preservative  facilities  are  {Mojected  to 
incur  signifk^ant  adverse  economic 
effects  as  a  result  of  the  pn^osed  rule. 
FaciUties  using  pentachlorophenol  alone 
seem  likdy  to  sustain  the  greatest 
economic  i»«p«*^  of  aU  model  faciUties 
already  subject  to  Subtitle  C 
requirements. 
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Table  18.— ARR/Sales  and  Reduction  in  PRonrs  for  Model  Wood  Preservinq  and  Surface  Protection  Plants 

FOLLOwiNQ  Expected  Price  Increases 
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Table  18  also  shows  that  the  small 
surface  protection  model  facility  that 
treats  for  sapstain  control  throughout 
the  year  is  significantly  impacted  by  the 
proposed  rule.  The  Agency  estimates 
that  approximately  50  to  75  small 
surface  protection  facilities  use 
chlorophenolic  solutions  to  control 
sapstain  12  months,  a  year,  and  would 
incur  signifcant  adverse  economic 
effects  as  a  result  of  the  proposed  rule. 

Thus,  the  proposed  rule  will 
significantly  impact  all  small  single 
preservative  wood  preserving  facilities. 
Nevertheless,  since  large,  medium  and 
multiple  preservative  facilities  produce 
the  overwhelming  majority  of  all  types 
of  preserved  wood,  the  proposed  rule  is 
not  expected  to  have  a  si^^cant 
impact  on  the  wood  preserving  industry. 
Because  moat  sawmill  production  is  not 
treated  with  any  sapstain  control  agent 
the  proposed  rule  is  also  not  expected  to 
have  a  significant  impact  on  the 
sawmilling  industry. 

(3)  Employment  Impacts.  Two 
additional  tests  on  model  facilities 
identified  as  subject  to  "si^tiflcant 
adverse  impacts"  in  the  Industry  Impact 
section  (above)  are  used  to  help  assess 
the  potential  for  facility  closures  and 
consequent  employment  impacts.  The 
capital  cost  of  compliance  was 


compared  with  annual  investment  to 
assess  the  potential  for  incremental 
capital  requirements  to  contribute  to 
firm  closures.  The  annual  revenue 
requirement  was  compared  with  the 
cash  from  operations  to  further  assess 
the  potential  for  incremental  revenue 
requirements  to  contribute  to  firm 
closures.  Table  19  shows  the  results  of 
these  tests. 

Table  19  indicates  that  the  25  facilities 
represented  by  the  model  facilities 
incurring  corrective  action  costs  are 
judged  to  have  a  higher  likelihood  of 
closure  than  the  other  facilities.  The 
number  of  employees  in  the  25  actual 
facilities  represented  by  these  model 
facilities  is  estimated  to  be  between  150 
and  200.  The  potential  employment 
impacts  could  thus  range  as  high  as  200 
jobs,  if  all  of  the  facilities^hat  fail  all  of 
these  tests  close  as  a  result  of  the 

Eroposed  rule.  Even  if  that  should 
appen,  the  balance  of  the  industry  is 
expected  to  absorb  the  loss  of 
production  from  these  facilities  by 
expanding  production  at  many  other 
facilities  currently  operating  at  less  than 
full  capacity.  New  jobs  that  may  be 
created  at  these  larger  facilities  would 
partially  offset  the  potential 
employment  impact  from  possible  plant 
closings.  Based  on  these  findings,  the 


employment  impact  of  the  proposed  rule 
is  not  considered  significant. 

Table  19.— Additional  Tests  for 
ECONOMIC  Impact  of  Proposed  Rule 
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4.  Limitations 

An  important  limitation  on  the    - 
analysis  of  potential  employment  effects 
is  the  absence  of  information  on  firm 
assets.  If  firms  have  additional 
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resources  flaat  can  be  osed  to  haip  cover 
compUanee  costs,  tfiie  analysis  may 
oversettmate  tin  potential  economic  - 
impact  of  Ike  proposed  rule.  The  Agency 
requests  additional  informatioa  on  the 
financial  status  of  tiie  wood  preserving 
industry  to  refine  its  analysis  of 
employment  effects. 

The  economic  impact  analysis 
described  above  does  not  take  into 
aoooont  the  eflbcts  tiiat  other 
regulatknis  nay  have  on  the  economic 
perforaianee  m  regulated  entities.  For 
example,  oorrectfve  action  costs  for 
firms  that  already  generate  and  manege 
KOOl  waste  are  not  an  incremental  cost 
of  today's  proposed  rule,  but  may 
adverMly  impact  die  economic 
perfonnance  of  the  industries.  Many 
facilities  that  generate  KOOl  oodd  incur 
corrective  action  costs  at  tiie  same  time 
as  they  inctir  costs  aaeociated  with 
today's  proposed  rule.  The  economic 
impact  of  corrective  action  on  these 
firms  could  be  substantial.  The 
cumulative  effect  of  these  and  other 
rules  is  outside  the  scope  of  die  draft 
Cost  and  Economic  Impact  Analysis. 

VL  Regulatory  FlexibUity  Analysis 

The  Agency  is  required,  under  the 
regulatory  PlexibUlty  Act  (RFA).  to 
assess  whether  a  substantial  number  of 
small  businesses  ere  sigaificantly 
affected  by  a  propoaed  rule.  EPA 
detemines  wiietber  a  rule  vriH  iiave  a 
"significant  ecoDoraic  effect"  oo  small 
entities  based  on:  The  ratio  of 
incremental  compliance  costs  to  the 

value  of  sales,  the  ratio  of  compliance 
costs  to  profits,  and  the  number  of 
facility  closures  that  could  result  fitun 
the  proposed  rule.  Based  on  EPA's 
guidelines  for  conducting  Regulatory 
Flexibility  Analyses  (RFAs).  a 
"substantial  number"  of  small  entities 
was  defined  to  be  20  percent  or  more  of 
the  small  businesses  in  the  regulated 
industry. 

The  wood  preserving  industry  is 
characterized  by  the  presence  of  many 
small  companies.  Approximately  45 
percent  of  the  companies  in  the  wood 
preserving  industry  have  fewer  than  10 
employees,  approximately  20  percent 
have  been  10  and  19  employees,  and 
only  approximately  35  percent  have  20 
or  more  employees.  In  1982,  nearly  60 
percent  of  the  approximately  8.000 
domestic  sawmills  had  fewer  than  10 
employees.  Fifteen  percent  of  these 
fscilities  had  been  ten  and  19 
employees,  and  approximately  25 
percent  of  the  sawmills  had  20  or  more 
employees. 

EPA  guidance  for  compliance  with  the 
RFA  provides  the  Agency  with  some 
flexibility  in  selecting  a  quantitative  cut- 
off point  for  defining  small  entities.  In 


accordance  wtth  Agency  ipii<ti»«ry,  EPA 
based  its  small  entity  definition  on  ttie 
distribotioD  of  firaxa  by  size  in  Ae 
affected  industries,  sod  the  size  at 
which  the  adverse  economic  iouMcts 
appear  to  rise  or  fall  substaotiaSy 
(USEPA.  1982).  As  discussed  bek)w. 
EPA  has  exaooined  several  possible 
definitions  for  small  businesses  for 
purposes  of  tiie  regulatory  flexibility 
analysis  and  has  consulted  with  tiie 
Small  Business  Administration 
concerning  these  definitions,  llie 
Agency  specifically  requests  comments 
on  die  alternatives  evduated  (or  any 
others)  for  defining  small  business 
entities  in  the  wood  preserving  and 
surface  protection  industries. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA),  ttie  Agency 
tmdertook  a  preliminary  analysis  to 
determine  whetlier  the  proposed  rule 
will  cause  a  significant  impact  on  small 
businesses.  This  analysis  has  two 
principal  componentn  (1)  Determining 
wfaedier  any  small  busbiess  segments 
would  incur  significant  impacts  as  a 
result  of  the  rule,  and  (2)  determining 
whether  a  significant  mmil>er  of  small 
businesses  would  sustain  a  significant 
economic  impact.*  The  analysis 
indicates  that,  based  on  die  Agency's 
guidelines  for  Regulatory  Flexibility 
Analysis,  today's  nde  wdll  significantly 
affect  a  substantial  number  of  small 
entities  in  the  wood  preserving  and 
sorfaoe  protection  industry. 

A.  Methodology 

The  first  component  of  the  RFA 
analysis  is  based  on  the  financial 
performance  criteria  used  in  the 
Ecoaoadc  Impact  Analysis  reported 
above,  and  additional  guidance 
provided  in  die  Regulatory  Flexibility 
Act  and  EPA  policies  on  implementation 
of  die  RFA  (RttsseU,  1962). 

Second,  the  number  of  small  entities 
projected  to  incur  significant  impacts 
was  estimated  by  assuming  that  the 
distribution  of  small  entities  witiiin  the 
impacted  industry  segments  is  similar  to 
die  distribution  of  small  entities  in  the 
regulated  industries.  Readers  requiring  a 
more  detailed  explanation  of  the 
methodology  tliat  was  used  are  referred 
to  the  Cost  and  Economic  Impact 
Analysis. 

B.  Results 

The  Industry  Impact  Analysis, 
provided  previously,  indicates  Uiat  small 
wood  preserving  facilities  using 
pentachloropbenol  are  expected  to  incur 
the  greatest  adverse  economic  impacts 
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as  a  resak  of  the  proposed  rule.  Small 
creosote  and  iaerganic  model  wood 
preserviiu  plants  oIk)  exceed  die  ratio 
tests  used  in  this  analysis,  and  are 
projected  to  be  aignificandy  affected. 
Soiall  surface  protection  facilities  diat 
currendy  «se  sodium 
pentocfaloropbenate  for  12  months  s 
year,  but  are  expected  to  switch  to 
alternative  chemicals,  also  exceed  Aese 
ratio  thresholds,  and  are  expected  to  be 
significaady  impacted.  Accordingly,  the 
Agency  has  determined  that  the 
proposed  rule  is  likely  to  cause  a 
significant  economic  impact  for  a 
significant  faactioo  oi  small  businesses 
in  the  wood  preserving  industry. 

All  of  these  plants,  represented  by  tlie 
small  model  facilities,  are  susceptii^  to 
adverse  ecomunic  impacts.  The 
Agency's  review  of  the  wood  preservuig 
industry  suggests  that  diere  are 
approximately  232  small  wood 
preserving  facilities  that  would  be 
significandy  affected.  The  Agency 
concludes  that  these  facilities  comprise 
at  least  20  percent  and  up  to  100  percent 
of  the  small  businesses  in  the  wood 
preserving  industry.  By  contrast,  the 
Agency  estimates  that  there  are  50  to  70 
smaU  surface  protection  plants  that  use 
chlorophenolic  solutions  for  surface 
protection  for  12  months  a  year.  The 
Agency  believes  these  compriae  up  to  5 
percent  of  the  small  businesses  in  tlae 
surface  protection  industry. 

C.  Conclusions 

Historically,  the  Agency  has  used  a 
criterion  of  20  percent  for  assessing 
whether  a  si^iificant  number  of  small 
businesses  are  affected.  As  a  result  of 
this  analysis,  the  Agency  has 
detenniiwd  diet  a  significant  number  of 
the  small  businesses  in  the  wood 
preserving  indestry  ere  likely  to  incur 
significant  economic  impacts  ms  a  result 
of  the  proposed  rule.  Hie  50  to  75 
surface  protection  facdities  that  may  be 
significandy  affected  by  today's 
proposed  rule  represent  less  than  5 
percent  of  the  sinall  businesses  in  that 
industry.  The  Agency  has  determined 
that  a  significant  number  of  the  small 
businesses  in  the  surface  protection 
industry  are  not  liiiely  to  incur 
significant  impacts  as  s  result  of  the 
proposed  rule. 

D.  Regulatory  Options  Considered  by 
the  Agency 

The  Agency  has  considered  a  number 
of  regulatory  options  in  light  of  the 
potential  economic  impacts  of  ttie 
proposed  rule  on  smsll  businesses. 
These  options  are  based  on  the  Cost  and 
Economic  Impact  Analysis  summarized 
in  Section  V.  In  particular,  the  Agency 
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solicits  comments  on  the  best  approach 
to  deflning  small  businesses.  The 
Agency  is  evaluating  whether  it  is 
preferable  to  estabUsh  a  small  business 
cut-off  based  on  an  annual  sales 
threshold  or  on  number  of  employees. 
The  goal  of  the  annual  sales  threshold  is 
to  establish  a  true  "economic" 
threshold;  however,  data  upon  which  to 
establish  such  a  threshold  are  not 
readily  available.  If  alternative 
regulatory  options  were  made  available 
to  small  businesses,  an  employee-based 
cut-off  has  clear  implications  because  it 
may  create  incentives  for  firms  to  lay-off 
employees  in  order  to  avoid  compliance 
with  regulatory  standards.  However, 
data  on  number  of  employees  are  more 
readily  available.  A  secondary  issue  the 
Agency  is  considering  is  whether  to 
establish  thresholds  for  defining  small 
businesses  for  the  entire  wood 
preserving  industry,  or  whether  to 
establish  separate  thresholds  for 
specific  sectors. 

EPA  conducted  the  option  analysis  in 
order  to  fulfill  its  obligation  under  the 
Regulatory  Flexibility  Act.  Two  of  the 
options  examined  involve  exempting 
certain  small  business  entities  from  the 
requirements  for  operating  hazardous 
waste  drip  pads  in  treated  wood  storage 
yards.  These  options  were  selected  for 
examination  because  available 
information  on  waste  management 
practices  shows  that  most  wood 
preserving  and  surface  protection 
facilities  already  have  drip  pads  in  kick- 
back areas.  Most  do  not  have  drip  pads 
in  treated  wood  storage  yards. 
Moreover,  treated  wood  storage  yards 
are  quite  large  (many  acres]  at  most 
facilities.  EPA  therefore  concluded  that 
installation  of  drip  pads  in  treated  wood 
storage  yards  would  account  for  a  large 
portion  of  the  compliance  costs.  The 
Agency  notes  that  under  RCRA.  EPA 
does  not  normally  make  regulatory 
decisions  on  the  basis  of  economic 
considerations.  EPA  therefore  believes 
that  options  providing  exemptions  from 
certain  requirements  for  small  business 
entities  in  this  case  would  be 
inconsistent  with  its  statutory  mandate 
under  RCRA.  As  an  alternative,  EPA 
considered  using  a  risk-based 
determination  in  conjunction  with  an 
exemption  for  small  businesses.  Under 
feuch  an  option  the  exemption  would  be 
granted  based  on  a  consideration  of  the 
relative  hazard  posed  by  an  individual 
facility. 

Of  the  remaining  options,  two  involve 
a  delay  in  the  effective  date  of  the 
regulations  and  the  third  involves  no 
special  provisions  for  small  businesses. 
All  six  options  are  discussed  briefly 
below. 


Option  1  is  full  application  of  the 
proposed  rule  to  all  wood  preserving 
and  surface  protection  plants,  regardless 
of  size.  Because  this  option  has  the  same 
requirements  for  all  wood  preserving 
facilities,  it  will  provide  the  greatest 
environmental  benefits.  However,  this 
option  is  expected  to  cause  adverse 
economic  impacts  for  more  small,  single 
preservative  wood  preserving  firms  than 
the  other  regulatory  options.  Option  1  is 
consistent  with  EPA's  RCRA  mandate. 

Option  2  involves  allowing  all  small 
wood  preserving  and  surface  protection 
facilities  to  comply  with  the  proposed 
rule  on  a  delayed  schedule.  Under  this 
option,  small  businesses  would  be 
allowed  up  to  5  years  following  the 
effective  date  of  the  rules  to  come  into 
compliance.  Although  this  option  does 
not  reduce  the  economic  impact  of  the 
rules,  EPA  believes  that  the  delay  may 
provide  time  for  small  businesses  to 
investigate  a  variety  of  compliance 
options  and  to  seek  any  financial 
assistance  required  to  fund  compliance 
expenditures.  Option  2  is  also  consistent 
with  RCRA. 

Option  3  involves  allowing  smaU 
businesses  up  to  10  years  following  the 
effective  date  of  the  rules  to  come  into 
compliance.  This  option  would  provide 
an  even  longer  period  of  time  to 
investigate  and  select  compliance 
alternatives.  EPA  believes  that  this  10- 
year  period  may  be  sufficient  to  allow 
for  developing  technological  changes  or 
chemical  changes  to  the  wood 
preserving  process  that  may  affect 
compliance  costs.  Option  3  is  consistent 
with  RCRA. 

Option  4  would  permit  firms  that  use 
only  arsenical  formulations  to  obtain  an 
exemption  from  the  proposed 
requirement  for  operating  drip  pads  in 
treated  wood  storage  yards  if  they  met 
the  definition  of  small  businesses.  The 
agency  is  considering  two  approaches  to 
defining  small  businesses  under  this 
option.  The  definition  would  apply 
either  to  firms  with  an  annual  sales  of 
less  than  $1,170,000  per  year,  the 
estimated  annual  sales  level 
corresponding  to  the  small  model 
arsenic  facility  developed  in  the  Cost 
and  Economic  Impact  Analysis;  or  to 
firms  with  less  than  seven  employees, 
the  size  of  many  small  facilities  that 
exclusively  use  arsenic.  Option  4  is 
inconsistent  with  EPA's  authority  under 
RCRA. 

Option  5  would  permit  any  small 
wood  preserving  firm  to  obtain  an 
exemption  from  the  proposed 
requirements  for  operating  drip  pads  in 
treated  wood  storage  yards.  Option  5  is 
also  inconsistent  with  EPA's  authority 
under  RCRA. 


Option  6  would  allow  small 
businesses  to  apply  to  EPA  for  an 
exemption  based  on  a  demonstration 
that  the  quantities  of  drippage  generated 
at  an  individual  facility  do  not  exceed 
an  established  de  minimis  level.  Under 
this  option,  the  Agency  would  need  to 
develop  guidance  concerning  the 
establishment  of  de  minimis  levels, 
taking  into  consideration  the  constituent 
concentrations  in  drippage.  the  size  of 
wood  storage  yards,  the  quantities  and 
rates  of  treated  wood  production,  and  a 
variety  of  other  site-specific  factors. 
While  this  option  has  the  advantage  of 
being  consistent  with  EPA's  RCRA 
authority,  it  also  has  significant 
disadvantages.  EPA  would  need  to 
conduct  studies  to  develop  methods  for 
evaluating  drippage  rates  and 
establish^  de  minimis  levels. 
Additionally  because  the  determination 
would  be  site-specific,  the  cost  of 
developing  the  information  required  to 
support  an  exemption  may  be 
prohibitive  to  small  businesses. 

There  are  a  number  of  approaches 
that  can  be  taken  to  define  small 
businesses  under  Options  2.  3,  5,  and  6. 
Approaches  based  on  annual  sales  are 
briefiy  noted  below: 

a.  An  annual  sales  level  of  $1,230,000. 
which  is  the  weighted  average  of  sales, 
for  the  proportion  of  small  model  plants 
that  use  each  preservative. 

b.  Annual  sales  of  less  than  $4,000,000. 
which  would  encompass  about  65 
percent  of  the  industry. 

c.  An  aimual  sales  level  for  small 
plants  and  for  those  using  the  specific 
preservatives,  i.e.,  creosote  firms  with 
annual  sales  less  than  $1,800,000, 
pentachlorophenol  firms  with  annual 
sales  less  than  $810,000  and  arsenical 
firms  with  aimual  sales  less  than 
$1,170,000. 

d.  An  annual  sales  level  less  than  the 
sales  level  at  which  firms  are  projected 
to  meet  the  criteria  for  incurring 
significant  adverse  economic  impacts. 
Assuming  that  the  economic  impact 
criteria,  ARR/Sales  and  ARR/ Pretax 
Profits,  are  linearly  related  to  the 
number  of  employees  at  a  firm,  the  put- 
off  sales  levels  (at  which  significant 
economic  impacts  are  accrued  in  each 
segment)  would  be  $3.8  million  for  firms 
using  creosote,  $1.4  million  for  firms 
using  pentachlorophenol,  and  $2.0 
million  for  firms  using  arsenic. 

There  are  a  number  of  factors  to 
consider  in  evaluating  these  approaches. 
The  first  two  approaches  are  easier  to 
implement — they  involve  only  one  cut- 
off for  the  whole  industry.  The  third  and 
fourth  approaches  more  reasonably  take 
into  account  differences  in  average  size 
and  profitability  between  the  three 


segments  of  the  wood  preserving 
industry.  In  particular,  the  fourth 
approach  would  more  equitably  confer 
relief  to  specific  segments  of  the 
industry  at  the  point  that  they  incur 
adverse  economic  impacts.  However, 
this  approach  would  also  result  in  larger 
creosote  facilities  being  eligible  for  an 
exemption  than  with  the  other 
regulatory  options. 

The  Agency  is  also  considering  (solely 
for  meeting  the  requirements  of  the 
Regulatory  Flexibility  Act)  an  employee- 
based  cut-off  to  defining  small  business. 
For  the  most  part,  these  options  parallel 
those  for  annual  sales  thresholds  and 
are  described  below: 

a.  Firms  with  ten  or  fewer  employees. 

b.  Firms  with  twenty  or  fewer 
employees,  which  would  encompass 
about  65  percent  of  the  industry. 

c.  Firms  with  fewer  employees  than 
the  number  of  employees  in  the 
applicable  model  plant  in  the  Cost  qpd 
Economic  Impact  Analysis,  i.e.,  creosote 
firms  with  fewer  than  ten  employees, 
pentachlorophenol  firms  with  fewer 
than  eight  employees,  and  arsenic  firms 
with  fewer  than  seven  employees  would 
be  eligible  for  relief. 

d.  Firms  with  fewer  employees  than 
the  number  of  employees  at  model 
facilities  estimated  to  have  economic 
impacts;  i.e.,  creosote  firms  with  fewer 
than  19  employees,  pentachlorophenol 
firms  with  fewer  than  12  employees,  and 
arsenic  firms  with  fewer  than  ten 
employees. 

e.  Firms  with  fewer  than  500 
employees,  an  exemption  based  on  the 
Small  Business  Adminstration  (SBA) 
definition  of  small  business  for  the  wood 
preserving  industry  (500  employees). 
The  SBA  definition  is  based  on  the  size 
(in  number  of  employees)  at  which  firms 
can  alter  the  price  of  preserved  wood. 
This  approach  would  result  in  over  99 
percent  of  the  firms  in  the  industry  being 
eligible  for  the  exemption.  This 
approach  does  not  take  into  account 
differences  in  the  typical  size  of  firms  in 
each  segment  of  the  industry;  nor  does  it 
take  into  account  differences  in  the 
significance  of  the  economic  impacts 
that  may  accure  to  firms  in  different 
segments  as  a  result  of  the  proposed 
rule. 

Similar  considerations  to  those  noted 
for  the  different  sales  thresholds  also 
apply  to  approaches  based  on  number  of 
employees.  The  major  exception  is  that 
an  employee-based  cut-off  may  create 
incentives  to  lay  off  employees.  The 
Agency  solicits  comment  on  all  the 
approaches  described  above  or  any 
others  that  may  be  more  appropriate. 

As  noted  previously,  EPA  believes 
that  only  Options  1,  2,  3,  and  6  are 
consistent  with  its  RCRA  mandate  and 


therefore  represent  feasible  regulatory 
options.  As  a  result,  the  Agency 
anticipates  that  the  only  relief  it  can 
provide  to  small  businesses  is  a  delay  in 
the  effective  date  of  the  requirements  for 
drip  pads  in  treated  wood  storage  yards. 
The  Agency  solicits  comments  on  the 
options  presented  here  and  on  any  other 
options. 

Based  on  a  more  detailed  analysis  of 
these  options  and  on  comments 
received,  the  Agency  will  continue  to 
evaluate  the  impacts  on  the  wood 
preserving  industry. 

VII.  Paperwork  Reduction  Act 

The  reporting,  notification,  or 
recordkeeping  (information)  provisions 
in  this  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  section  3504(b) 
of  the  Paperwork  Reduction  Act  of  1980, 
U.S.C.  3501  et  seq.  Any  final  rule  will 
explain  how  its  reporting,  notification, 
or  recordkeeping  provisions  respond  to 
any  OMB  or  public  comments. 

VIII.  Compliance  Procedures  and 
Deadlines 

A.  Section  3010  Notification 

Not  later  than  90  days  from 
publication  of  the  rule  finalizing  these 
listings,  all  persons  who  generate, 
transport  treat,  store,  or  dispose  of 
waste  which  are  covered  by  today's 
proposed  regulation  will  be  required  to 
notify  EPA  (for  F032  and  F033  wastes)  or 
either  EPA  or  a  State  authorized  by  EPA 
to  operate  the  hazards  waste  program 
(for  F034  or  F035  wastes)  of  their 
activities  pursuant  to  section  3010  of 
RCRA.  Persons  who  previously  have 
notified  EPA  or  an  authorized  State  that 
they  generate,  transport,  treat,  store,  or 
dispose  of  hazardous  wastes  and  have 
received  an  identification  number  (see 
40  CFR  262.12,  263.11,  and  265.11)  need 
not  re-notify.  Notification  instructions 
are  set  forth  in  45  FR  12746,  February  26, 
1980.  Persons  without  EPA  identification 
numbers  are  prohibited  from  generating, 
transporting,  treating,  storing,  or 
disposing  of  hazardous  wastes. 

The  Agency  views  the  section  3010 
notification  requirement  to  be  necessary 
in  this  case  because  it  is  believed  that 
many  persons  that  manage  the  wastes 
proposed  for  listing  today  have  not 
previously  notified  EPA  and  received  an 
EPA  identification  number." 


*  Under  Solid  Waste  Disposal  Amendments  of 
1960.  (Pub.  L  S6-4S2)  EPA  was  given  the  option  of 
waiving  the  notification  requirement  under  section 
3010  of  RCRA  following  revision  of  the  section  3001 
regulations,  at  the  discretion  of  the  Administrator. 
Notification  is  not  being  waived  in  this  case. 


B.  Compliance  Dates 

1.  F032  and  F033 

Because  HSWA  requirements  are 
applicable  in  authorized  States  at  the 
same  time  as  in  unauthorized  states. 
EPA  will  regulate  F032  and  F033  until 
States  are  authorized  to  regulate  these 
wastes.  Thus,  once  these  regulations 
become  effective  in  a  final  Agency  rule, 
EPA  will  apply  those  Federal  regulations 
to  these  wastes  and  to  their 
management  in  both  authorized  and 
unauthorized  States.  Facilities  that  treat, 
store,  or  dispose  of  F032  and  F033,  but 
that  have  not  received  a  permit  pursuant 
to  section  3005  of  RCRA  and  are  not 
operating  pursuant  to  interim  status, 
might  be  eligible  for  interim  status  under 
HSWA  (see  section  3005(e)(l)(A){ii)  of 
RCRA,  as  amended).  In  order  to  operate 
pursuant  to  interim  status,  the  eligible 
facilities  will  be  required  to  submit  a 
section  3010  notice  pursuant  to  40  CFR 
270.70(a)  within  90  days  fix>m  the 
publication  of  the  rule  finalizing  these 
listings,  and  will  be  required  to  submit  a 
Part  A  permit  application  within  6 
months  of  such  publication. 

Under  section  3005(e)(3),  within  18 
months  of  such  publication,  land 
disposal  facilities  qualifying  for  interim 
status  under  section  3005  (e)(l)(A)(ii) 
also  will  be  required  to  submit  a  Part  B 
permit  application  and  certify  that  the 
facility  is  in  compliance  with  all 
applicable  ground  water  monitoring  and 
financial  responsibihty  requirements.  If 
the  facility  fails  to  do  so,  interim  status 
will  terminate  on  that  date. 

All  existing  hazardous  waste 
management  facilities  (as  defined  in  40 
CFR  270.2)  that  treat,  store,  or  dispose  of 
F032  and  F033  and  that  are  currently 
operating  pursuant  to  interim  status 
under  section  3005(e)  of  RCRA,  will  be 
required  to  file  with  EPA  an  amended 
Part  A  permit  application  within  6 
months  of  such  publication. 

Under  current  regulations,  a 
hazardous  waste  management  facility 
that  has  received  a  permit  pursuant  to 
section  3005  would  not  be  able  to  treat, 
store,  or  dispose  of  F032  and  F033  until  a 
permit  modification  allowing  such 
activity  is  approved  in  accordance  with 
S  270.42.  Note  that£PA  has  recently 
amended  the  permit  modification 
requirements  for  newly  listed  or 
identified  wastes.  See  53  FR  37912  et 
seq.  (September  28, 1988). 

2.  F034  and  F035 

a.  Interim  status  in  unauthorized 
states.  Facilities  that  treat,  store,  or 
dispose  of  F034  and  F035  wastes  in 
unauthorized  Stales,  but  that  have  not 
received  a  permit  pursuant  to  section 
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3005  of  RCRA  and  are  not  (^)erating 
pursuant  to  interim  status,  might  be 
eligible  for  interim  status  under  HSWA 
(see  section  3005(e)(l)(A)(ti)  of  RCRA. 
as  amended).  In  order  to  operate 
pursuant  to  interim  status,  the  eligible 
facilities  will  be  required  to  submit  a 
section  3010  notice  pursuant  to  40  CFR 
270.70(a)  within  90  days  from  the 
publication  of  the  rule  Bnalizing  these 
listings,  and  to  submit  a  Part  A  permit 
application  within  6  months  of  such 
publication.  Within  18  months  of  such 
publication,  under  section  3005(e)(3). 
land  disposal  facilities  qualifying  for 
interim  status  under  section 
3005(e)(l](A)(ii)  also  will  be  required  to 
submit  a  Part  B  permit  application  and 
certify  that  the  facility  is  in  compliance 
with  all  applicable  ground  water 
monitoring  and  financial  responsibility 
requirements.  If  the  facility  fails  to  do 
so.  interim  status  will  terminate  on  that 
date.  ^ 

All  existing  hazardous  waste 
management  facilities  (as  defined  in  40 
CFR  270.2)  that  treat,  store,  or  dispose  of 
F034  and  F035  and  that  are  currently 
operating  pursuant  to  interim  status 
under  section  3005(e)  of  RCRA,  will  be 
required  to  file  with  EPA  an  amended 
Part  A  permit  application  within  6 
months  of  such  publication. 

Under  current  regulations,  a 
hazardous  waste  management  facility 
that  has  received  a  permit  pursuant  to 
section  3005  would  not  be  able  to  treat, 
store,  or  dispose  of  F034  and  F03S  until  a 
permit  modification  allowing  such 
activity  were  approved  in  accordance 
with  §  270.42.  Note  that  EPA  has 
recentiy  finalized  amendments  to  the 
permit  modification  requirements  for 
newly  Usted  or  identified  wastes.  See  53 
FR  37912  et  seq.  (September  28. 1988). 

b.  Interim  status  in  authorized  states. 
Until  a  State  is  authorized  to  regulate 
F034  and  P035  (i.e..  until  F034  and  F035 
become  hazardous  waste  under 
authorized  State  law),  no  permit 
requirements  would  apply  and  facilities 
would  not  need  to  seek  RCRA  interim 
status  or  a  RCRA  permit.  Any  facility 
treating,  storing  or  disposing  of  these 
wastes  on  or  before  the  effective  date  of 
authorization  of  the  State  to  regulate 
these  wastes  under  RCRA  might  qualify 
for  interim  status  under  applicable  State 
law.  Note  that  in  order  to  be  no  less 
stringent  than  the  Federal  program,  the 
State  "in  existence"  date  for 
determining  interim  status  eligibility 
could  not  be  after  the  effective  date  of 
EPA's  authorization  of  the  State  to 
regulate  these  wastes.  Any  eligible 
existing  facility  also  would  be  required 
to  provide  the  required  3010  notification 
as  described  above  and  to  provide  the 


State's  equivalent  of  a  Part  A  permit 
application  as  required  by  authorized 
State  law. 

Finally.  RCRA  section  3005(e)(3)  or 
any  authorized  State  analog  would 
apply  to  land  disposal  facilities 
qualifying  for  State  interim  status. 

3.  Drip  Pad  Permitting  and  Interim 
Status  Standards 

a.  Unauthorized  states.  The  drip  pad 
standards  would  apply  in  unauthorized 
States  as  of  the  effective  date  of  EPA's 
final  rule  adopting  these  standards.  The 
effective  date  for  small  businesses  will 
depend  on  which,  if  any.  of  the 
regulatory  options,  discussed  above  in 
Section  VI.E,  is  chosen. 

b.  Authorized  states.  The  standards 
for  permitting  drip  pads  associated  with 
F032  and  F033  wastes  would  be 
applicable  in  authorized  States  in 
accordance  with  40  CFR  264.1(f)(2)  and 
proposed  S  265.1  (c](4)(iii).  as  discussed 
previously.  The  standards,  as  they  apply 
to  F034  and  F035  wastes,  would  not 
apply  after  Agency  publication  of  I 
rule,  imtil  the  State  is  authorized  to 
regulate  these  wastes  as  hazardous  (and 
presumably  to  implement  the  drip  pad 
requirements).  States  could  not  obtain 
authorization  for  these  requirements 
prior  to  the  effective  date  of  EPA's 
regulations,  which,  for  small  businesses, 
will  depend  on  the  adoption  of 
regulatory  options  specified  in  Section 
VI.E.  However,  States  may  impose 
requirements  that  are  more  stringent  or 
broader  in  scope  than  EPA's  regulations; 
States  may  choose  to  impose  such 
standards  prior  to  authorization  as  a 
matter  of  State  law. 

4.  Application  of  Phasing  of  Regulations 

If  EPA  selects  to  phase 
implementation  in  regard  to  small 
business  entities  and  the  Regulatory 
Flexibility  Act.  EPA  will  authorize 
States  choosing  not  to  delay  regulation 
of  small  businesses  but  will  make  the 
effective  date  of  authorization  as  it 
applies  to  small  businesses  consistent 
with  the  schedule  selected  for  the 
Federal  program. 

List  of  Subjects 

40  CFR  Part  260 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials. 
RecycUng,  Reporting  and  recordkeeping. 
Waste  treatment  and  disposal. 

40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal  Recycling.' 


40  CFR  Port  262 

Administrative  practice  and 
procedures.  Hazardous  materials. 
Reporting  and  recordkeeping, 

40  CFR  Part  264 

Hazardous  materials,  Padcing  and 
containers.  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40CFRPart265 

Air  pollution  control.  Hazardous 
materials.  Packaging  and  containers. 
Reporting  requirements.  Security 
measures,  Surety  bonds.  Waste 
treatment  and  disposal  Water  supply. 

40CFRPart270 

Administrative  practice  and 
procedures.  Air  pollution  control, 
Hazardous  materials.  Reporting 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply.  Confidential  Business 
Information. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  Business 
Information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40CFRPart302 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
substances,  Intergovernmental  relations. 
Natural  resources.  Nuclear  materials. 
Pesticides  and  pests.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 
LeeThoDUB, 
Administrator. 
Date:  December  23, 1988. 
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Appendix — ^Environmental 
Contamination  from  Wood  Preserving 
and  Surface  Protection  Wastes 

Past  mismanagement  of  the  wastes  listed  in 
today's  notice  (F02,  F033,  F034,  and  F03S)  has 
resulted  in  significant  environmental  damage 
which  the  Agency  has  documented 
extensively.  As  shown  in  Table  20,  a  total  of 
36  wood  preserving  and  surface  protection 
facihties  representing  all  of  the  proposed 
hstings  are  on  the  National  Priority  List. 

The  following  examples  typify  the  many 
cases  that  EPA  has  identified  regarding 
environmental  contamination.  They 
demonstrate  that  wastes  from  wood 
preserving  and  surface  protection  processes 
are  capable  of  persisting  and  moving  in  the 
environment  to  reach  environmental 
receptors  in  potentially  harmful 
concentrations.  The  Background  Document  to 
today's  proposal  contains  further  examples  of 
damage  cases. 

A.  Environmental  Contamination  with 
Wastes  from  Pentachlorophenol  Wood 
Preserving  Processes 

At  a  facility  located  in  southwestern 
Montana  (that  is  included  on  the  National 
Priorities  List  (NPL))  poles  were  pressure 
treated  with  pentachlorophenol  dissolved  in 
diesel  oil.  Untreated  retort  condensate  was 
discharged  through  an  unlined  ditch  to  an 
unlined  pit.  Ground  water  approximately  15 
feet  below  the  surface  has  l>een  found  to  l>e 
contaminated  with  a  floating  oil  layer  that 
contains  650  ppm  pentachlorophenol  and  200 
ppb  2,3,7,8-TCDD  toxic  equivalents.  This 
ground  water  is  hydraulically  connected  to  a 
creek  0.4  miles  downgradient  from  the  site. 
Approximately  49,000  gallons  of  oil  has  been 
recovered  from  interceptor  trenches  and 
recovery  wells.  The  total  2,3.7,8-TCDD  toxic 
equivalent  concentration  of  the  recovered  oil 
was  700  ppb.  Soils  in  the  process  area  were 
contaminated  at  a  depth  of  12  to  24  inches 
with  pentachlorophenol  (5,250  ppm)  and 
PCDDs  and  PDCFs  (total  2,3.7.8-TCDD 
equivalent  concentration  was  20  ppb).  Off- 
site  soils  were  also  contaminated, 
presumably  by  runoff  carrying  drippage  from 
contaminated  surface  soils.  Off-site  surface 
soils  contained  a  total  2,3,7,8-TCDD 
equivalent  concentration  of  26  ppb.  This  case 
clearly  demonstrates  that  unless  properly 
managed  on-site,  ground  water  and  soil 
contamination  can  result  from  the  wastes 
generated  from  wood  preserving  processes 
using  pentachlorophenol. 

Contamination  of  residential  drinking 
water  wells  with  pentachlorophenol,  PCDDs. 
and  PCDFs  has  also  been  demonstrated  at  a 
50  acre  site  in  southern  Montana.  Wood 
preserving  operations  at  this  facility  began  in 
the  late  1940s.  Pentachlorophenol  dissolved 
in  oil  was  applied  to  wood  by  pressure  and 
non-pressure  methods  (the  site  was  added  to 
the  NPL  in  1984).  In  the  past,  the  facility 
discharged  pentachlorophenol-contaminated 
ground  water  to  an  adjacent  creek  through  a 
ditch.  Soils  and  shallow  ground  water  were 
contaminated  via  leaking  pipes  and  a 
deteriorated  wastewater  sump.  Two 
contaminant  plumes  have  been  identified. 
The  first  plume  consists  of  pentachlorophenol 
dissolved  in  oil  that  floats  on  top  of  the  water 


table.  This  plume  oozed  from  the  ground  in  a 
pasture  downgradient  from  the  facility.  There 
is  also  a  plume  of  pentachlorophenol 
dissolved  in  ground  water  that  has 
contaminated  two  drinking  water  wells  on 
neighboring  property  with  PCDDs  and 
PCDFs.  One  well  contained  0.8  ppt  and  the 
other  2  ppt  toUl  2,3,7,8-TCDD  toxic 
equivalents. 

B.  Environmental  Contamination  with 
Wastes  from  Pentachlorophenate  Surface 
Protection  Processes 

During  1986  and  1987,  Environment  Canada 
conducted  a  4-month  field  study  at  five 
sawmills  and  two  lumber  export  terminals 
(Krahn,  Shrimpton,  and  Glue,  1987).  The 
object  of  the  study  was  to  measure  the  extent 
to  which  rainfall  could  l>e  contaminated  with 
chlorophenols  leached  from  treated  lumber. 
The  studied  sites  represented  typical  lum'oer 
handling  and  treatment  methods  including 
dip  tanks  and  low  pressure  and  high  pressure 
spray  systems.  Leachate  dripping  directly 
from  the  wood  and  yard  was  analyzed  for 
2,3,4,6-tetrachlorophenol  and 
pentachlorophenol. 

It  was  found  that  leaching  from  treated 
luml>er  l>egan  after  1.0  to  1.5  mm  of 
continuous  rainfall.  Dip  treated  limiber 
leached  up  to  160  mg/l  and  generated 
drippage  averaging  0J3  to  0.5  mg/l  total 
chlorophenols.  Low  pressure  sprayed  Iuml>er 
leached  up  to  580  mg/l  total  chlorophenols. 
High  pressure  sprayed  lumber  leached  up  to 
9.8  mg/l  and  generated  average  yard  runoff 
with  up  to  2  mg/l  total  chlorophenols. 
Chlorophenols  were  found  to  leach  from 
treated  lumber  under  all  conditions  of 
exposure  to  rainfall.  Conditions  studied 
included  up  to  8  days  of  drying.  13 
consecutive  days  of  rainfall  and  18  days  of 
alternating  wet  and  dry  periods.  This  study 
documents  that  drippage  of  preservative 
formulation  from  surface  protected  wood  and 
preservative  is  washed  off  treated  wood  by 
precipitation,  and,  thus,  can  migrate  into  the 
environment. 

A  sawmill  located  in  northwest  Oregon 
documents  the  contamination  of  on-site  soils, 
ground  water,  and  surface  water  sediments 
with  chlorophenols.  PCDDs,  and  PCDFs.  In 
1983,  the  Oregon  Department  of 
Environmental  Quality  detected 
chlorophenols  in  water  samples  collected 
near  the  mill.  The  chlorophenols  apparently 
derived  from  the  application  of  an  anti- 
sapstain  (surface  protection)  solution 
containing  tetrachlorophenol  and 
pentachlorophenol  to  lumber  intended  for 
export.  At  this  mill,  a  continuous  processing 
line  is  used  to  dip-treat  cut  luml>er.  A  roller 
system  moves  bundles  of  luml>er  to  the  dip 
tank,  the  wood  is  submerged  for  less  than  a 
minute,  then  allowed  to  drip  into  the  dip  tank 
for  a  few  minutes.  Next,  excess  preservative 
is  mechanically  shaken  off  the  lumber  and 
the  wood  transporfed  to  a  storage  yard. 

Soil  samples  collected  in  1983  from  the  dip 
tank  area  were  found  to  contain  940  ppm 
total  chlorophenols  (pentachlorophenol  plus 
tetrachlorophenols)  at  the  surface.  In  the  path 
over  which  the  treated  lumber  was 
transported  to  the  storage  yard,  the  total 
chlorophenols  concentration  was  2,520  ppm 
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at  a  depth  of  S  to  8  inches.  Soil  in  the  treated 
wood  storage  yard  was  also  contaminated. 
At  a  depth  of  three  feet  the  total  chlorophenol 
concentration  was  1.4  ppm. 

Drainage  from  the  dip  tank  area  to  an  on- 
site  creek  contained  0.3  ppm 
pentachlorophenoL  Ground  water  near  the 
dip  tank  was  found  to  contain  0.1  ppm  total 
chlorophenol,  demonstrating  that  drips  and 
spills  from  surface  protection  processes  can 
contaminate  surface  water  and  ground  water. 

Samples  collected  during  1985  were 
analyzed  for  PCDDs  and  PCDFs  as  well  as 
chlorophenols.  Sediment  collected  from  the 
on-site  creek  near  the  dip  tank  contained  2 
ppt  2,3,7.8-TCDD.  The  total  2,3.7,8-TCDD 
equivalent  concentration  was  500  ppt.  The 
average  toxic  equivalent  concentration  found 
In  three  other  creek  sediment  samples  was 
300  ppt.  This  contamination  is  attributed  to 
nino^  from  spills  and  drips  of  chlorophenate 
preservative  solution  near  the  dip-treating 
area.  Soil  that  received  drippage  from  the 
paved  treated  wood  storage  year  was  also 
contaminated.  The  concentration  of  total 
chlorophenols  was  63  ppm.  The  total  2,3,7,8- 
TCDD  equivalent  concentration  was  4,000  ppt 
{4ppb). 

Contamination  of  on-site  soils  with  PCDDs 
and  PCDFs  was  also  documented  in  a  study 
conducted  by  the  California  State  Water 
Resources  Control  Board.  Soil  samples  were 
collected  in  the  area  of  treatment  operations 
at  three  northern-California  sawmills. 
Presumably,  these  soils  were  contaminated 
by  spills,  leaks  and  especially  drippage  from 
lumber  dipping  operations.  Concentrations  of 
up  to  10,100  ppm  total  chlorophenols 
(pentachlorophenol  and  tetrachlorophenol) 
were  measured  in  the  soil. 
Tetrachlorodibenzo-p-dioxin  was  not 
measured  above  the  analytical  detection 
limits,  but  all  other  PCDD  and  PCDE 
homologues  were  detected.  The  maximum 
total  2.3,7,8-TCDD  toxic  equivalent 
concentration  was  40  ppb. 

C.  Environmental  Contamination  with 
Wastes  from  Creosote  Wood  Preserving 
Processes 

The  contamination  of  ground  water, 
surface  water  and  sediments,  and  on-site 
soils  with  toxic  constituents  from  creosote 
wood  preserving  wastes  has  been 
demonstrated  by  a  facility  located  in 
southeastern  Wyoming  that  was  added  to  the 
NPL  in  1982.  The  facility  began  operations  in 
the  1880s,  and  has  been  treating  railroad  ties 
with  creosote  since  1928.  The  facility  is 
located  on  the  flood  plain  of  a  river  used  for 
irrigation  and  recreation.  Wood  preserving 
wastewaters  were  disposed  of  in  unlined 
surface  impoundments.  Sludges  that  were 
cleaned  out  of  the  wood  treating  retorts  were 
buried  in  the  porous  alluvial  soils  on  which 
the  facility  was  built. 

As  a  result  of  past  operating  and  waste 
disposal  practices,  it  is  estimated  that  250,000 
cubic  yards  of  soil  are  saturated  with  5 
million  gallons  of  oily  material.  The 
contamination  has  attained  greatest  depth 
around  the  treating  area,  surface 
impoundments  and  buried  waste.  The  oily 
contamination  in  the  alluvium  is  bordered  by 
a  fringe  of  contamination  dissovled  in  gound 
water,  which  extends  into  the  bebrock. 


Measured  ground  water  concentrations  of 
contaminants  include  100  ug/l  fluoranthene 
and  1,400  ug/l  pyrene,  compounds  that  are 
mafor  constituents  of  creosote.  Free  oil  also 
was  obsoved  discharging  from  the  saturated 
alluvium  to  the  river  and  creosote 
constituent*  were  measured  in  river  water 
and  sediments. 

A  facility  located  in  northwestern  Ohio 
also  demonstrates  the  contamination  of 
ground  water  and  surface  soils  with  creosote 
constituents.  Wood  has  been  treated  with 
creosote  at  this  faciUty  since  the  early  1900s. 
Process  wastes  and  wastewater  treatment 
residuals  (listed  waste  K001 )  were  disposed 
of  in  at  least  one  unlined  sludge  disposal  pit 
approximately  13  feet  deep.  At  a  depth  of  25 
feet,  ground  water  in  a  monitoring  well 
installed  adjacent  to  this  pit  was 
contaminated  with  71  mg/l  anthracene,  58 
mg/1  naphthalene,  24  mg/l  pyrene  and  other 
compounds  which  are  major  constituents  of 
creosote.  The  depth  at  which  this 
contamination  was  detected  indicates  that 
the  creosote  constituents  are  migrating 
through  the  blue-clay  soil  that  underlies  the 
sludge  disposal  pit.  The  volatile  organic 
compounds  benzene,  toluene,  and 
ethylbenzene  were  also  measured  in  the 
ground  water,  at  concentrations  of  3  mg/l,  0.6 
mg/l  and  0.3  mg/l,  respectively. 

At  this  same  facility,  creosote-treated 
wood  was  stored  on-site  in  a  7  acre  storage 
yard.  Soil  from  a  low  area  in  which  drainage 
from  the  treated  wood  storage  yard  collected 
was  sampled  and  analyzed.  Pyrene  (230  mg/ 
kg),  chrysene  plus  benz(8)anthracene  (120 
mg/l),  and  fluoranthene  (110  mg/kg)  were 
detected,  along  with  other  creosote 
constituents,  indicating  that  creosote  that  had 
dripped  from  treated  wood  was  carried  out  of 
the  storage  yard  by  surface  runoff. 

D.  Environmental  Contamination  with 
Wastes  from  Inorganic  Wood  Preserving 
processes 

Contamination  of  ground  water  has  been 
demonstrated  at  a  California  facility  where 
on-site  soils  and  surface  drippage  with 
arsenic  and  chromium  from  wood  preserving 
wastes  occurred  (The  facility  was  added  to 
the  NPL  in  1982).  Wood  was  treated  on  an  18 
acre  site  in  the  San  loaquin  Valley, 
California,  since  1936.  At  various  times,  the 
facility  used  pentachlorophenol,  FCAP,  CCA, 
and  copper-8-quinolinate.  Excess 
preservative  that  dripped  from  treated  wood 
was  allowed  to  run  into  drainage  and 
percolation  ditches.  Wastewater  was  allowed 
to  drain  into  dry  wells,  while  retort  sludges 
and  other  wastes  were  placed  in  a  50-foot 
diameter  unlined  pond  and  in  a  sludge  pit 
with  hydraulic  conductivity  with  ground 
water.  These  waste  management  practices 
resulted  in  contamination  of  ground  water 
and  soils  on-site.  Arsenic  and  chromium  have 
been  measured  in  the  ground  water  at 
concentrations  of  0.05  and  9  mg/l, 
respectively,  compared  to  maximum 
contamination  levels  (MCLs)  of  O.OS  mg/l  for 
each  metal.  The  contaiminated  aquifer  is 
used  as  drinking  water  by  10,000  people. 
Surface  soil  concentrations  range  to  9,800 
mg/kg  arsenic  and  10,100  mg/kg  of  total 
chromium.  At  a  depth  of  10  to  20  feet,  both 
arsenic  and  chromium  are  present  at  up  to  4 


mp/kg.  The  arsenic  concentration  measured 
in  standing  water  in  the  treatment  area  was 
10  mg/l  and  chromium  was  present  at  0.8  mg/ 
1,  demonstrating  that  soil  contaminants  can 
be  transferred  to  the  standing  water. 
Vineyards  that  border  two  sides  of  the  site 
have  received  runoff  contaminated  with 
drippage  and  other  solid  wastes. 

Data  from  another  case  demonstrate  that 
contaminated  runoff  from  storage  yards  used 
to  hold  wood  treated  with  CCA  can  be 
contaminated  with  drippage  containing 
arsenic  and  chromium.  The  facility,  located  in 
northwestern  Alabama,  was  sampled  in  1985 
when  CCA  was  the  only  preservative  used. 
Although  no  wastewater  was  generated  fn}m 
the  actual  CCA  treating  process,  runoff  from 
the  yard  used  to  store  CCA-treated  wood 
was  collected  in  a  drainage  pond.  No  water 
from  the  tank  or  retort  area,  tracks  in  front  of 
the  retort  or  any  wastewater  treatment 
system  drained  into  the  pond.  Water  in  the 
pond  contained  4  mg/l  arsenic  and  0.79  mg/l 
chromium.  Pond  sediments  contained  1,200 
mg/kg  arsenic  and  1,900  mg/kg  of  chromium, 
demonstrating  that  metal  contaminants  can 
be  washed  off  treated  wood  and/or  the  soil 
on  which  inorganic  preservative  has  dripped. 
Ground  water  near  the  drainage  pond  was 
not  sampled.  However,  ground  water  71  feet 
below  an  evaporation  pond  that  had  been 
used  to  treat  wastewater  from  a  discontinued 
steam  conditioning  and  pentachlorophenol 
treatment  process,  contained  chromium  at  a 
concentration  slightly  higher  than  the 
drinking  water  standard  of  0.05  mg/l. 
Presumably  the  metal  contaminants 
originated  from  pentachlorophenol 
wastewater  cross-contaminated  with 
chromium  and  arsenic  that  had  inRltrated 
into  the  ground  water  below  the  evaporation 
pond. 

Several  cases  of  off-site  contamination  of 
ground  water  have  been  documented.  A 
surface  impoundment  (that  had  been  used  to 
store  process  wastes)  was  closed  in  1977  by 
draining  the  pond,  spreading  its  contents  over 
the  site,  mixing  the  waste  with  soil  and 
placing  the  waste  mixture  in  the 
impoundment.  A  wet-weather  spring 
sediment  sample  showed  2  mg/kg  arsenic 
and  12  mg/kg  chromium,  further  evidence  of 
ground-water  contamination. 

At  a  facility  located  in  central  South 
Carolina  (also  on  the  NPL),  FCAP  and  CCA 
wood  preserving  solutions  dripped  onto  the 
ground  in  the  loading  yard  and  drip  shed  over 
20  years  of  operation.  The  State  reported  that 
high  levels  of  chromium  were  detected  in 
many  neighboring  private  wells,  at 
concentrations  up  to  80  mg/l. 

At  a  small  site  outside  of  Baltimore, 
Maryland,  tank  overflows  have  resulted  in 
the  overland  flow  of  CCA  treating  solution. 
The  facility  had  a  surfaced  drip  pad  which 
did  not  contain  all  preservative  dripping  from 
treated  wood,  and  allowed  drippage  to 
overflow  onto  the  ground.  As  a  result,  surface 
soils  are  contaminated  with  up  to  5,700  mg/kg 
arsenic  and  3,100  mg/kg  chromium.  Ground 
water  on-site  is  also  contaminated  [BOO  mg/l 
arsenic  130  mg/l  chromium)  and  high 
chromium  concentrations  were  reported  in  a 
neighbor's  well. 

As  a  7.5  acre  site  one-half  mile  from  the 
Russian  River  in  northern  California  (added 


to  the  NPL  in  1982),  soils  and  ground  water 
on-site  were  severely  contaminated  as  a 
result  of  past  operating  practices,  including 
spills  and  leaks  from  the  facility's  CCA 
preservative  and  wastewater  recycling 
system.  Concentrations  of  chromium  in 
ground  water  near  the  process  area  reached 
120  mg/L  Ground  water  contamination 
migrated  off-site.  Contaminant  levels  in  the 
plume  were  0.5  mg/l  arsenic  and  0.6  mg/l 
chromium,  compared  to  MCLs  of  0.05  mg/l  for 
both  metals.  Ground  water  in  the  area 
supplies  domestic  agricultural,  and  industrial 
users. 

Environmental  contamination  from  wood 
preserving  operations  that  use  inorganic 
preservatives  can  be  long-lasting.  This  is 
documented  by  a  site  in  Texas  on  the  Texas- 
Arkansas  border.  A  wood  preserving  facility 
operated  on  this  61  acre  site  from  1939  to  1961 
and  used  pentachlorophenol,  creosote,  and 
CCA.  Wood  preserving  wastes  were  stored  in 
a  surface  impoundment  on  the  site  where 
ground  water  is  10  feet  below  the  surface.  In 
1984,  a  housing  development  and  a  sand  and 
gravel  pit  occupied  the  site.  A  sediment 
sample  from  a  creek  adjacent  to  the  site 


contained  4  mg/kg  arsenic  and  3  mg/kg 
chromium,  presumably  contaminated  by 
drippage  carried  by  surface  runoff.  Ground 
water  leachate  collected  in  the  quarry  area 
contained  440  mg/l  arsenic  (chromium 
concentration  was  not  reported),  23  years 
after  wood  preserving  operations  on  the  site 
were  discontinued. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Parts  280,  261. 262, 
264,  265,  270. 271,  and  302  are  proposed 
to  be  amended  as  follows: 

PART  260-HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  42  USC  0905, 6912(1),  8921 
through  6927,  693a  6034.  6935,  6837, 6938,  and 
6939. 

2.  Section  260.10  is  amended  by 
adding  the  definition  of  "Drip  Pad",  in 
alphabetical  order,  as  follows: 


S26ai0    DvflnMofW. 
*         •         •         •        t 

"Drip  Pad"  is  a  curbed,  impermeable 
base  installed  to  assist  collection  of 
drippage  and  accumulated  precipitation 
in  drip  or  kick-back  areas  at  wood 
preserving  facilities  or  in  treated  wood 
storage  yards. 

PART  26 1— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  USC  6005,  6912(a),  6921.  8922. 
ande93a 

4.  Section  281.31  is  amended  by 
adding  the  following  hazardous  waste 
listing  in  alphanumeric  order  to  read  as 
follows: 

S  261.31    Haxardous  wast**  from  non- 
specific sourc**. 


Industry  «nd 

EPA 
ttazardous 
waste  No. 


Hazardous  waste 


Hazaid 
code 


F032.. 


F033_ 


F034 

F035 


Wastewaters,  proceaa  rssKknis,  preaervative  drippage,  and  drscarded  spent  formutations  trom  wood  preserving  processes  at  (adMies  that  (T) 

cun«ntly  use  or  have  previously  used  ctiloroptienoBc  fomtuJations  (except  wastes  trom  processes  that  have  complied  with  the  dearwig  or 
r<Vla»«nent  procedures  set  forth  in  5261.35  and  do  not  resume  or  iratiate  use  o»  chlorophenolic  formutatkxw).  "mw  feting  does  not 
•ncfcjdeKOOIbotlom  sediment  sludge  from  me  treatment  ot  infastewater  from  wood  preserving  procoseos  l»«t  use  creosote  mtd/or 
penCacNorophenol. 

Wastawatara.  procaas  raakkals,  preiactant  drippage,  and  dtecarded  spent  fomwiations  from  wood  surface  prolaciion  prpcostos  at  to  Wins  (I) 

that  cwrentiy  uae  or  have  previousiy  used  chlorophenolic  fermutetions  (except  wastes  from  processes  that  have  conyiad  with  the  claaning 
O'  r9P*»c»menlpmcedutM  set  forth  in  {  261.35  and  do  not  resume  or  Initiata  use  ol  chtofopherxjlic  fomwJatiooe). 

iH^^^^  Py*?  .r*******-  preservative  drippage,  and  discarded  spent  formulations  from  wood  preserving  processes  using  creosote  (T) 

tormulallone.  TNe  listing  does  not  include  KOOl  txmorn  sediment  sfcidge  from  tt>e  fraatment  of  wastewater  from  wood  preserving  processes 
that  use  creosote  and/or  pentachlorophenol. 

Wastewatera.  process  realAials,  preservative  drippage.  and  dtocantod  spent  fomnuiations  from  wood  presennng  prooessas  uang  kivgw*:  (T) 

prw*n«tlvea  contalnmg  arsenic  or  chromium.  This  HsUng  does  not  include  KOOl  bottom  tadbnent  sludge  from  the  treatment  of  wastewater 
worn  wood  preaanting  precasses  tftat  use  creosote  and/or  pentachlorophenol. 


5.  Section  261.35  is  added  to  read  as 
follows: 

$261.35    Equlpnwnt  rt**nlng  or 
r*plac*m*nl  Mandard*  tor  iMoanleii* 
wast**  lst*d  In  H  261.31  and  261.32  of  ttii* 
chapter. 

(a)  Applicability.  Equipment  cleaning 
or  replacement  standards  are  applicable 
to  generators  of  the  Usted  hazardous 
wastes  F032  and  F033.  Wastes  bom 
wood  preserving  and  surface  protection 
facilities  generated  in  processes  that  do 
not  resome  or  initiate  use  of 
chlorophenolic  formulations  will  not 
meet  the  listing  definition  of  F032  and 
F033,  respectively,  once  the  conditions 


in  S  261.35  (b)  through  (f)  are  met  These 
wastes  may,  however,  continue  to  meet 
another  hazardous  waste  listing 
description  or  may  exhibit  one  or  more 
of  the  hazardous  waste  characteristics. 

(b)  Equipment  cleaning  or 
repJacement  performance  standard.  The 
owner  or  (^)erator  must  clean  or  replace 
all  equipment  that  may  have  come  into 
contact  «vith  chlorophenolic 
formulations  or  coiutituents  thereof,  in  a 
manner  that: 

(1)  Minimizes  or  eliminates  the  escape 
of  hazardotis  waste,  hazardous 
constituents,  leachate,  contaminated 
drippage,  or  hazardous  waste 


decomposition  products  to  the  groimd 
and  surface  waters,  and  to  the 
atmosphere,  and 

(2)  Complies  with  the  eqtiipment 
cleaning  or  replacement  requirements  of 
this  section. 

(c)  Equipment  cJeoning  or 
replacement  requirements.  Generators 
must  either  dean  or  replace  all  process 
equipment  that  may  have  come  into 
contact  with  chlorophenolic 
formulations  or  constituents  thereof, 
including,  but  not  limited  to,  treatment 
cylinders,  sumps,  tanks,  piping  systems, 
drip  pads,  fork  lifts,  and  trams  by 
conducting  the  following  activities: 


r.iOAJ'AvA 


^tO 


"i   P-V»T 
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(1)  The  generator  must  prepare  and 
sign  a  written  equipment  cleaning  or 
replacement  plan  that  describes  the 
equipment  to  be  cleaned  or  replaced, 
how  the  equipment  will  be  cleaned  or 
replaced  in  accordance  with  S  2ei.35(b] 
and  (c),  and  the  appropriate  solvent 
chosen  for  use  in  {  261.35(c)(3); 

(2)  The  generator  must  remove  all 
visible  residues,  including  free  and 
attached  residues,  from  process 
equipment; 

(3)  The  generator  must  rinse  the 
process  equipment  with  an  appropriate 
solvent  until  dioxins  and  dibenzofurans 
are  not  detected  in  the  final  solvent 
rinse  when  tested  in  accordance  with 
the  testing  requirements  of  S  2ei.35(e]; 
and 

(4)  The  generator  must  manage  all 
residues  from  the  cleaning  process  and 
any  discarded  equipment  as  F032  (for 
wood  preserving  operations)  or  F(193  (for 
surface  protection  operations). 

(d)  Previous  equipment  cleaning  or 
replacement  provision.  Generators  that 
can  document  previous  equipment 
cleaning  or  replacement  which  was 
performed  in  accordance  with  the 
requirements  in  §  281.35(c)  and  which 
occurred  after  a  change  in  preservative 
or  surface  protectant  may  use  this 
documentation  to  fulfill  the  equipment 
cleaning  or  replacement  requirements  in 
S  261.35(c).  Wastes  from  wood 
preserving  and  surface  protection 
facilities  generated  in  processes  that  do 
not  resume  or  initiate  use  of 
chlorophenolic  formulations,  for  which 
generators  submit  information  from 
previous  equipment  cleaning  or 
replacement  activities,  will  no  longer 
meet  the  listing  definition  of  F032  or 
F033  provided  that  the  conditions  listed 
in  paragraphs  (d)  (1),  (2),  and  (3)  of  this 
section  have  been  met  and  provided  that 
the  generator  does  not  resume  or  initiate 
use  of  chlorophenolic  formulations.  The 
wastes  may.  however,  continue  to  meet 
another  hazardous  waste  listing 
description  or  may  exhibit  one  or  more 
of  the  hazardous  waste  characteristics. 

(1)  The  generator  must  submit  to  the 
Regional  Administrator  the  required 
documentation  together  with  the 
following  statement  signed  by  the 
generator  or  his  authorized 
representative: 

I  certify  imder  penalty  of  law  that  all 
process  equipment  required  to  be 
cleaned  or  replaced  under  40  CFR  261.35 
was  cleaned  or  replaced  as  represented 
in  the  accompanying  materials.  I  am 
aware  that  there  are  significant 
penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  or  imprisonment 

(2)  The  Regional  Administrator  finds, 
after  a  review  of  the  material  provided 
by  the  generator,  that  the  procedures 


used  for  equipment  cleaning  or 
replacement  meet  the  requirements  of 
§  281.35  (b)  and  (c),  and 

(3)  The  Regional  Administrator 
notifies  the  generator,  in  writing,  of  this 
finding. 

(e)  Testing  and  Documentation 
Requirements. 

(1)  Any  person  seeking  to  meet  the 
equipment  cleaning  requirements  of 

S  261.35(c)  must  test  the  rinsate  from  the 
final  solvent  rinse  and  demonstrate  that 
dioxins  and  furans  are  not  detected 
when  tested  according  to  the  method 
specified  in  S  261.35(e)(2]. 

(2)  Dioxin  and  dibenzofuran 
concenfrations  must  be  determined 
using  SW-646  Method  8290. 

(3)  Generators  seeking  to  meet  the 
equipment  cleaning  or  replacement 
requirements  of  9  261.35  (c)  and  (d)  must 
collect  the  following  information  for 
submission  to  the  Regional 
Adminisfrator 

(i)  The  name  and  address  of  the 
facility; 

(ii)  Formulations  previously  used  and 
the  date  on  which  their  use  ceased  in 
each  process  at  the  facility; 

(iii)  For  F033,  a  statement  certifying 
whether  the  facility  currently  uses  a 
surface  protection  formulation  that  has 
no  listed  hazardous  wastes  associated 
with  it; 

(iv)  Formulations  currently  used  in 
each  process  at  the  facility; 

(v)  The  equipment  cleaning  or 
replacement  plan; 

(vi)  The  name  and  address  of  the 
person  conducting  any  cleaning 
operations  required  under  S  281.35(c); 

(vii)  The  dates  of  the  cleaning  or 
replacement; 

(viii)  The  name  and  address  of  the 
laboratory  facility  performing  the 
sampling  and  testing: 

(ix)  The  dates  of  sampling  and  testing; 

(x)  A  description  of  the  sample 
handling  and  preparation  techniques, 
includii^  techniques  used  for  extraction, 
containerization,  preservation,  and 
chain  of  custody  of  the  samples; 

(xi)  A  description  of  the  tests 
performed,  the  date  the  tests  were 
performed,  and  the  results  of  those  tests; 

(xii)  The  name  and  model  numbers  of 
the  instrument  used  in  performing  the 
tests;  and 

(xiii)  QA/QC  documentation. 

(f)  Notification,  Review,  and 
Approval. 

(1)  Generators  intending  to  use  the 
equipment  cleaning  or  replacement 
procedures  so  that  their  wastes  do  not 
meet  the  listing  description  of  F032  or 
F033  must  notify  the  Regional 
Administrator  30  days  prior  to 
equipment  cleaning  or  replacement. 

(2)  Within  30  days  following 
completion  of  all  equipment  cleaning  or 


replacement  activities,  generators  must 
submit  to  the  Regional  Administrator 
copies  of  all  information  required  under 
§  261.35(e).  a  copy  of  the  equipment 
cleaning  and  replacement  plan  required 
under  S  281.35(c)(1),  and  the  following 
statements  signed  by  the  generator  or 
his  authorized  representative: 

I  certify  under  penalty  of  law  that  all 
process  equipment  required  to  be 
cleaned  or  replaced  under  40  CFR  261.35 
was  cleaned  or  replaced  in  accordance 
with  the  requirements  of  40  CFR  261.35. 1 
am  aware  that  there  are  significant 
penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  or  imprisonment 

(3)  The  Regional  Administrator  will 
review  the  information  provided  to 
determine  whether  the  generator  has 
complied  with  the  requirements  of 

S  261.35  (b)  and  (c). 

(4)  In  the  event  that  the  Regional 
Administrator  provides  written 
notification  of  a  tentative  determination 
that  the  requirements  of  S  261.35  (b)  and 
(c)  have  not  been  met  the  generator 
may  provide  any  appropriate  additional 
information  adcfressing  the  basis  for  the 
tentative  determination  within  30  days 
of  receipt  of  the  written  notification. 

(5)  Within  30  days  following  receipt  of 
additional  information  from  the 
generator,  the  Regional  Administrator 
will  provide  written  notification  of  his 
final  determination. 

(6)  Upon  issuance  of  a  final 
determination  that  the  requirements  of 
S  261.35  (b)  and  (c)  have  been  met  the 
subject  wastes  will  be  considered  to  no 
longer  meet  the  listing  descriptions  of 
F032  or  F033,  provided  that  the 
generator  does  not  resume  or  initiate  use 
of  chlorophenolic  formulations.  The 
waste  will  continue  to  be  regulated 
hazardous  waste  if  it  meets  another 
listing  description  or  exhibits  one  or 
more  of  the  characteristics  of  hazardous 
waste. 

Appendix  ID — [Amended] 

6.  In  Part  281,  Appendix  in.  Table  1  is 
amended  by  adding  the  following 
compound  in  alphabetical  order  as 
follows: 

Table  1— Analysis  Methods  tor  Or- 
ganic Chemicals  Contained  in  SW- 
846 


Conipound 


numlMrB 


7.  In  Part  281,  A^iendix  VD  is 
amended  by  adding  the  following  waste 
streams  in  alphanumeric  order  as 
follows: 

Anieodix  Va--Basb  For  Ustii^ 
Hasankms  Waste 


EPA 


ow         HszaRtoMoontSkNnliliDrwNGhMad 

wntt 
Na 


F032 Banz<a)anS>ao«w.         iMraoMpyiww. 

<Sb«ra(a.hMnttmo«w,     lndano(1,2> 


F033 


F034. 


F036. 


f^intMhtoraplwnoi,      2,3.4.Meteachluio- 
ptwnol    2,4.64rlcltoutilwnot     mm-, 

dtadnt.  I«>^'penia..  hen-.  tMfMactv 
ioredbwBolurans. 


bwBoSQaMOMneMm.   teraoMpyran*. 
db«B(aJ4wttno«w,      ind«io(1.2> 
ed)pyi«fM,  rMphSmiw,  araanic.  chro- 
mium. 
Aftenlc,  rtwmiluwi,  iMd. 


8.  In  Part  201.  Appendix  Vm  is 
amended  by  adding  the  (bnowing 
hazardoas  cowtitiients  in  alphabetical 
order  as  fc^ows: 

Appemfix  Vm—Hauidous  Constituents 


Common  fwme      ***"*^I^JJ*'*** 

Owmmi 

atetactt 

Ha. 

•  •             •             • 

•  •             •             • 

• 

.     207-OS-S 

• 

bWMOtUIMML 

PART  262-8TANOAROS  APPLICABLE 
TO  QENERATOm  OF  HAZARDOUS 
WASTE 

9.  The  authority  citation  for  Part  262 
continues  to  read  as  follows: 

Aolharitr  42  IL&C  0808.  SeU.  6022, 6S24, 
6925.  and  6837. 

10.  Section  262.34  paragraph  (a)(1)  is 
revised  to  reed  as  follows: 


S262.M 

(a)  •  •  • 

(1)  The  waste  is  placed  in  containers 
and  the  generator  complies  with  Subpart 
I  of  40  CFR  Part  265.  or  the  waste  is 
placed  in  tanks  and  the  generator 
comities  with  Subpart )  or  40  CFR  Part 
266.  except  |  285.ig7(c).  and  {  265.200. 
or  the  waste  is  placed  on  drip  pads  and 
the  generator  complies  with  Subpart  T 
of  40  CFR  Part  285.  In  addition,  snch  a 
generator  is  exempt  frxna  all  the 
requirements  of  Sobparts  G  and  H  of  40 
CFR  Part  265.  except  for  {|  286.111  and 
265.114. 

•  •        •        •        • 

PART  264-STANDARD8  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATHENT, 
STORAGE.  AND  DISPOSAL 
FAaLTTIES 

12.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

AndKifity:  Sees.  1008,  2002.  3004,  and  3006 
of  the  Sdid  Waste  Disposal  Act  as  amended 
by  Ae  Rasonrce  Conservatioa  and  Recovery 
Act  of  1978.  at  amended  (42  VS.C  0905, 
6812(a),  8S24,  and  6925). 

13.  The  table  of  contents  for  Part  284 
is  amended  to  add  Subpart  T  and 

SS  284.57a  264.571. 264.572. 264.573.  and 
264.574  as  follows: 

•  *        •         •         • 

Subpart  T—Orfp  Pads 

Sec. 

264.570  ApplicabiUty. 

284.571  ContaiBBent 

264.572  General  Qporatiiig  Requirement 
264J73  laapectioiis. 

264.574    Oosiira. 

14.  Part  264  is  amended  by  adding 
Subpart  T  as  follows: 

Subpart  T-Orip  Pads 

(264370    App«eab«ty. 

The  requirements  of  this  Subpart 
apply  to  owners  and  operators  of 
facilities  that  use  drip  pads  to  assist 
collection,  storage,  or  treatment  of 
treated  wood  drippage  that  meets  the 
listing  description  of  Hazardous  Waste 
Numbers  F032.  F033.  F034.  or  F035  of  40 
CFR  261^1. 

S  264371    Contaimnsnt 

Drip  pads  must  meet  the  following 
requirements: 

(a)  Drip  pads  must  be  constructed  of  a 
curbed  base  having  an  impermeable 
surface  capable  of  containing  drippage 
and  acciunulated  precipitation  while 
routed  to  an  associated  collection  area 
or  device  (system); 


(b)  Drip  pads  most  be  maintained 
such  diattlMyMmaia  free  of  cracks, 

.  corrosion,  or  other  deterioration  that 
could  cause  hazardons  waste  to  leak 
bom  the  drip  pad: 

(c)  The  drip  pad  and  associated 
collection  system  must  be  desipied  and 
operated  to  collect  and  drain  liqoid 
resulting  from  drippage  or  prec^itation 
in  order  to  prevent  ran-off;  and  most  be 
designed  and  maintained  so  as  to  be 
capable  of  containing  precipitation  frxmi 
a  25-year/24-hoar  storm  event  if 
exposed  to  rainfall; 

(d)  Run-on  onto  the  drip  pad  and 
associated  collection  system  most  be 
prevented  unless  the  system  has 
sufficient  excess  capacity  to  contain  any 
run-on  that  might  enter  the  system;  and 

(e)  Drippage  and  accumulated 
precipitation  must  be  removed  from  die 
associated  collection  s]rstem  as 
necessary  to  prevent  overflow  onto  die 
dripped. 

(f)  As  specified  in  the  pennit  if  the 
owner  or  operator  detects  a  condition 
that  could  lead  to  a  release  of  hazardous 
waste,  the  condition  must  be  repaired 
within  a  reasonably  prompt  period  of 
time  fdlowing  discovery,  or  the  pad 
must  be  removed  bma  service. 

(NotK  See  i  264.571(f)  for  remedial  action 
required  if  deterioration  or  leakage  is 
detected.) 


{264372 

Dr^  pads  must  be  operated  and 
maintahied  in  a  manner  to  fvevent 
tracking  of  hazardoas  waste  or 
hazardous  waste  constituents  off  the 
drip  pad  by  personnel  or  equipment 


{264373 

Drip  pads  must  be  inspected 
thorou^y  for  visual  s^is  of 
deterioration  or  cradd^  FsdHty 
inspection  programs  must  involve 
inspection  of  the  entire  drip  pad  surface 
at  least  weekly. 

(NotK  See  i  264371(f)  for  renwdial  actioa 
required  if  deterioration  or  leakage  ia 
detected.) 

S264374    Cioaure. 

At  closure,  all  hazardous  waste  and 
hazardous  waste  residues  most  be 
removed  from  the  drip  pad.  The  pad  and 
any  soil  coastaining  or  contaminated 
with  hazardous  waste  or  hazardons 
waste  residues  must  be  decontaminated 
or  removed. 


Banzo(k)fluoranltiena .. 


8100.  8250. 
8270.  8310 


m  '  m"9K/t" 
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PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

15.  The  authority  citation  for  Part  265 
remains  as  follows: 

Authority:  Sees.  1006,  2002(a),  3004,  3005, 
and  3015  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6012(8),  6024,  6925,  and  6035). 

15.  The  table  of  contents  for  Part  265 
is  amended  by  adding  Subpart  T 
consisting  of  S9  265.440.  265.441,  265.442. 
265.443  and  265.444  as  follows: 

Subpart  T-Orip  Pads 

265.440  Applicability. 

285.441  Containment 

265.442  General  operating  requirement 

265.443  Inspections. 

265.444  Closure. 

16.  Section  265.1  is  amended  to  add 
paragraph  (c)(4](iii),  to  read  as  follows: 

8  265.1    Purposa,  scope,  and  applicability. 

(c)  *  •  • 

(4)  •  *  * 

(iii)  To  a  person  who  treats,  stores,  or 
disposes  of  hazardous  waste  in  a  State 
authorized  under  Subpart  A  or  B  of  Part 
271  of  this  chapter  at  a  facility  which 
was  not  covered  by  standards  under  this 
part  when  the  State  obtained 
authorization  and  for  which  EPA 
promulgates  standards  under  this  part 
after  the  State  is  authorized.  This 
paragraph  will  apply  only  until  the  State 
is  authorized  to  implement  interim 
status  standards  for  such  facilities  under 
Subpart  A  of  Part  271  of  this  chapter. 

17.  Part  265  is  amended  by  adding 
Subpart  T  as  follows: 

SUBPART  T— DRIP  PADS 

S  268.440    Applicability. 

The  requirements  of  this  Subpart 
apply  to  owners  and  operators  of 
faciUties  that  use  drip  pads  to  assist 
collection,  storage,  or  treatment  of 
treated  wood  drippage  that  meets  the 
listing  description  of  Hazardous  Waste 
Numbers  F032,  F033,  F034,  or  F035,  of 
S  261.32  of  this  chapter. 

9265.441    Contalnmant 

Drip  pads  must  meet  the  following 
requirements: 

(a)  Drip  pads  must  be  constructed  of  a 
curbed  base  having  an  impermeable 
surface  capable  of  containing  drippage 
and  acciunulated  precipitation  while 
routed  to  an  associated  collection  area 
or  device  (system); 

(b)  Drip  pads  must  be  maintained 
such  that  they  remain  free  of  cracks, 


corrosion,  or  other  deterioration  that 
could  cause  hazardous  waste  to  leak 
from  the  drip  pad: 

(c)  The  drip  pad  and  associated 
collection  system  must  be  designed  and 
operated  to  collect  and  drain  liquid 
resulting  from  drippage  or  precipitation 
in  order  to  prevent  run-off;  and  must  be 
designed  and  maintained  so  as  to  be 
capable  of  containing  precipitation  from 
a  25-year/24-hour  storm  event  if 
exposed  to  rainfall; 

(d)  Run-on  onto  the  drip  pad  and 
associated  collection  system  must  be 
prevented  unless  the  system  has 
sufHcient  excess  capacity  to  contain  any 
run-on  that  might  enter  the  system;  and 

(e)  Drippage  and  accumulated 
precipitation  must  be  removed  from  the 
associated  collection  system  as 
necessary  to  prevent  overflow  onto  the 
drip  pad. 

(f)  If  the  owner  or  operator  detects  a 
condition  that  could  lead  to  a  release  of 
hazardous  waste,  the  condition  must  be 
repaired  within  a  reasonably  prompt 
period  of  time  following  discovery  or  the 
pad  must  be  removed  from  service. 

S  265.442    Ganaral  operating  raqulfWiMnt 

Drip  pads  must  be  operated  and 
maintained  in  a  manner  to  prevent 
tracking  of  hazardous  waste  or 
hazardous  waste  constituents  off  the 
drip  pad  by  personnel  or  equipment. 

S  265.443    Inspactlons. 

Drip  pads  must  be  inspected 
thorou^ly  for  visual  si^is  of 
deterioration  or  cracking.  Facility 
inspection  programs  must  involve 
inspection  of  the  entire  drip  pad  surface 
at  least  weekly. 

(Note:  See  S  265.342(f)  for  remedial  action 
required  if  deterioration  or  leakage  is 
detected.) 

9265.444    ClOMira 

At  closure,  all  hazardous  waste  and 
hazardous  waste  residues  must  be 
removed  from  the  drip  pad.  The  pad  and 
any  soil  containing  or  contaminated 
with  hazardous  waste  or  hazardous 
waste  residues  must  be  decontaminated 
or  removed. 

PART  270-EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1&  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6005, 6912,  6925,  6927, 
6939,  and  6074. 

19.  Subpart  B  of  Part  270  is  amended 
by  adding  9  270.22  to  read  as  follows: 


9270.22    Special  Part  B  Information 
requirements  for  drip  pads. 

Except  as  otherwise  provided  by 
9  264.1  of  this  chapter,  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  or  disposal  facilities  that 
collect,  store,  or  treat  hazardous  waste 
on  drip  pads  must  provide  the  following 
additional  information: 

(a)  A  description  of  the  drip  pad  and 
associated  collection  system  sufficient 
to  demonstrate  compliance  with  the 
requirements  of  99  264.353  and  264.354. 
This  information  must  include  the 
following  at  a  minimum: 

(1)  Basic  design  parameters, 
dimensions,  and  construction  materials. 

(2)  How  the  design  promotes 
collection  and  drainage  of  drippage  and 
materials  mixed  with  drippage  to  an 
associated  collection  area  or  device 
(system). 

(3)  The  capacity  of  the  drip  pad  and 
associated  collection  system. 

(4)  For  drip  pads  and  associated 
collection  systems  exposed  to 
precipitation,  a  demonstration  that  the 
design  capacity  of  the  drip  pad  and 
associated  collection  system  is  capable 
of  containing  the  precipitation  from  a  25 
year/24  hour  storm  event. 

(5)  For  drip  pads  and  associated 
collection  systems  protected  from 
precipitation,  a  description  of  the 
structures  or  structure  that  will  provide 
protection  from  precipitation,  including 
basic  design  parameters,  dimensions, 
and  construction  materials. 

(6)  A  description  of  structures  that 
will  prevent  run-on  to  the  drip  pad  and 
associated  collection  system  or  a 
demonstration  that  the  capacity  is 
sufficient  to  contain  any  run-on  that 
might  enter  the  drip  pad  or  collection 
system. 

(7)  The  interval  at  which  drippage  and 
other  materials  will  be  removed  from 
the  associated  collection  system  and  a 
statement  demonstrating  that  the 
interval  will  be  sufficient  to  prevent 
overflow  onto  the  drip  pad. 

(b)  A  description  of  operating 
practices  and  procedures  that  will  be 
followed  to  ensure  that  hazardous  waste 
or  waste  constituents  are  not  tracked  off 
the  drip  pad  by  personnel  or  equipment. 

(c)  A  plan  demonstrating  how  the 
owner  or  operator  will  ensure  that  all 
portions  of  the  drip  pad  are  inspected 
weekly  for  signs  of  deterioration  or 
cracking,  including  provisions  for 
moving  any  treated  wood  that  is  stored 
on  a  pad  for  more  than  one  week. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

20.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  and  6926. 
9271.1    [Amended) 

21.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

Table  1.— Regulations  Implementing 
THE  Hazardous  and  Solid  Waste 
Amendments  of  1984 

two  reference  "'" 


[Insert  date      The  kxFRm [Insert 

of  Vsting  effective 

puWIca-  of  date] 

tion].  wastes 

from 
ttie 
wood 
pre- 
serving 
and 
surface 
protec- 
tion 
proc- 
esses. *. 


*  These  regulations  implement  HSWA  only  to  the 
extent  that  they  apply  to  the  listing  of  Hazardous 
Wastes  Nos.  F032  and  F033  and  the  equipment 
cleaning  and  replacement  procedures.  Listings  of 
Hazardous  Waste  No*.  F034  and  F035.  test  meth- 
ods for  t>enzo(k)fluoranlhene,  and  technical  stand- 
ards for  drip  pads  do  not  implement  HSWA. 


PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

22.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  Sec.  102  of  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Uability  Act  of  1080,  42  U.S.C.  0602;  sees.  311 
and  501(a)  of  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1321  and  1361. 

9302.4    [Amended] 

23.  In  9  302.4.  amend  Table  302.4  by 
adding  the  waste  streams  F032,  F033. 
F034,  and  F035. 

(a)  •  •  • 


i^  ,    m 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  QuAMrmES 

[See  footnotes  al  end  of  tabte  302.4] 


Slalulofy 


FmIRQ 


Hazanlous  substance 


casrn     ^SSUSS? 

'f'^o'V^       RQ         Code 


RCRA 
waste 
number 


Category         Pounds  (Kg) 


F032.... 


Wastewaters,  process  residuals,  preservative  drippage,  and  dta- 
carded  spent  formolations  from  \wood  preeerving  processes  at 
faciMes  that  cuirenliy  use  or  have  previousty  used  cNoroptKXV 
olic  formuiations  (except  wastes  from  processes  tfiat  have 
compiled  with  the  cleaning  or  replacement  procedures  set 
forth  in  8  261 .35  and  do  not  resume  or  initiate  use  of  chloro- 
phenoiic  fomwlations).  This  listing  does  not  include  K001 
bottom  sediment  sludge  from  the  treatment  of  wastewater  from 
wood  preserving  processes  that  use  creosote  and/or  pentach- 
lorophenol. 

R)33 - 

Wastewaters,  process  residuals,  protectant  dnppage.  and  dis- 
carded spent  formuiations  from  wood  surface  prelection  proc- 
esses at  facilities  that  currently  use  or  have  previously  used 
chlorophenolic  formulations  (except  wastes  from  processes 
that  have  compiled  with  the  cleaning  or  replacement  proce- 
dures set  forth  in  J  261  35  and  do  not  resume  or  Initiate  use  of 
chlorophenolic  lormuialions). 


10 


F034.. 


1* 


Wastewaters,  process  residuals,  preservative  drippege,  and  dte- 
carded  spent  formulations  from  wood  preserving  processes 
that  cunently  use  creoeote  formulalions.  This  Ming  does  not 
include  KOOl  bottom  sedsnent  sludge  from  the  treatment  of 
wastewater  from  wood  presenhng  processes  that  use  creosote 
and/or  pentachloropf>enol. 

F035 - - - - 

WastewalsfB.  process  residuals,  preservative  drippage,  and  dis- 
cvded  spent  fonnutatione  from  wood  preserving  processes 
using  inorganic  preservatives  containing  arsenic  or  chromium. 
This  listing  does  not  include  K0O1  bottom  sediment  sludge 
from  the  treatment  of  wastewater  from  wood  preseortng  proc- 
I  tftal  use  creosote  and/or  pentachlorophenol. 


f 
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WLUNO  COOf  MM-«e-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
(8W-FRL-3500-6] 

Hazardous  Waste  Managsmant 
Systam;  Identification  and  Listing  of 
Hazardous  Wastr,  Tentative  Petition 
Denial 

agency:  Environmental  Protection 

Agency. 

action:  Tenative  determination  to  deny 

petition  for  rulemaking;  request  for 

comments. 

SUMMUUIY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency) 
today  is  issuing  a  tentative 
determination  to  deny  a  petition  from 
the  American  Wood  Preservers  Institute 
(AWPI),  to:  (1)  Reconsider  the  Agency's 
interpretation  that  EPA  hazardous 
waste  KOOl  may  form  from  application 
of  wood  preserving  wastewaters  to 
sptay  irrigation  fields  and  (2)  more 


clearly  define  KOOl  by  specifying  the 
concentrations  of  listing  constituents 
that  identify  a  wood  preserving 
wastewater  treatment  sludge  as  KOOl.  If 
EPA  finds  that  KOOl  can  form  in  spray 
irrigation  fields,  the  petitioner  requests 
that  owners  or  operators  of  such 
facilities  be  given  six  months  from  the 
date  of  EPA's  response  to  comply  with 
the  regulations.  EPA  also  has 
determined  tentatively  to  deny  this 
request.  The  Agency  has,  however, 
provided  in  this  Federal  Register  notice 
a  description  of  how  EPA  Hazardous 
Waste  KOOl  applies  to  spray  irrigation 
Relds.  This  guidance  is  intended  to 
provide  additional  assistance  to 
generators  in  indentification  of  KOOl. 
The  Agency  bases  today's  tentative 
determination  to  deny  the  petition  on  (1) 
the  listing  description,  (2)  the 
information  provided  in  the  docket 
supporting  the  KOOl  listing  and  (3)  EPA's 
examination  of  the  data  submitted  by 
the  petitioner,  to  support  their  claim  that 
spray  irrigation  fields  used  for  the  land 
treatment  of  wood  preserving 
wastewaters  do  not  generate 
wastewater  treatment  sludges  and  that 
any  wastes  that  are  so  generated  do  not 


4  F032     X. 


1  (a454) 


4  F033     X. 


1  (0.454) 


4  F034     X. 


1  (0.454) 


4  F035     X. 


1  (0.454) 


contain  signiflcant  concentrations  of  the 
constituents  of  concern  specified  for 

Xin  40  CFR  Part  261,  Appendix  VIl. 
the  Agency's  tentative 
determination  that  the  KOOl  Background 
Document  and  the  data  submitted  by  the 
petitioner  support  the  conclusion  that 
wastewater  treatment  sludges  that  meet 
the  KOOl  listing  description  may  be 
generated,  treated  or  otherwise 
managed  in  spray  irrigation  fields. 
Therefore,  the  Agency  believes  that  the 
KOOl  listing  applies  to  sludge  that  forms 
in  spray  irrigation  fields  used  for  the 
treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol.  Further,  the 
Agency  believes  it  provided  adequate 
notice  to  wood  preservers  who  use 
spray  irrigation  fields  of  the  description 
of  KOOl  by  pubhcation  of  a  notice  of  the 
listing  in  the  Federal  Register  and  by 
providing  opportunities  for  public 
comment  on  the  listing.  For  this  reason, 
the  Agency  does  not  propose  to  give 
these  facilities  additional  time  to  come 
into  compliance  with  RCRA  regulations. 
Accordingly,  the  Agency  tentatively 
denies  the  AWPI  petition. 
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DATES:  EPA  is  requesting  public 
comments  on  today's  tentative 
determination  to  deny  the  petition  from 
AWPI.  Comments  will  be  accepted  until 
February  28, 1989.  Comments 
postmarked  after  this  date  will  be 
stamped  "late"  and  may  not  be 
considered 

Any  person  may  request  a  hearing  on 
this  tentative  determination  by  filing  a 
request  with  Mr.  Devereaux  Barnes, 
whose  address  appears  below,  by 
January  17, 1989.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  280.20(d). 

ADDRESSES:  Comments  on  this  tentative 
determination  should  be  sent  in 
triplicate  to  the  EPA  RCRA  Docket  Clerk 
(WH-562).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20480.  All  comments 
must  be  marked  "Docket  Number  F- 
88WPDP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Mr.  Devereaux  Barnes, 
Director,  Characterization  and 
Assessment  Division  (OS-330),  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460. 

The  RCRA  regulatory  docket  for  this 
tentative  determination  is  located  at  the 
U.S.  Environmental  Protection  Agency, 
401  M  Sti^et.  SW.  (sub-basement). 
Washington,  DC  20460.  The  public  must 
make  an  appointment  in  order  to  review 
the  docket  by  calling  (202)  475-9327.  The 
docket  is  available  for  viewing  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  hohdays.  The 
public  may  copy  a  maximum  of  100 
pages  of  material  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  15  cents  per  page. 

rom  niRTHER  information  contact 

The  RCRA  Hotline,  toll  free  at  (800)  424- 
9348,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Mr.  Edwin  F.  Abrams,  Listing 
Section,  Office  of  Solid  Waste  (OS-333), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  DC 
20460,  (202)  382-4787. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  notice  are  listed  in 
the  following  outline: 

I.  Background 

A.  Identification  and  listing  of  Hazardous 
Wastes 

B.  American  Wood  Preservers  Institute 
Petition 

C.  RCRA  Regulations  Governing  Petitions 

II.  Summary  of  the  Determination 
m.  Analysis  of  EPA's  Tentative 

Determination 
A.  Formation  of  EPA  Hazardous  Waste 
KOOl  as  a  Result  of  Spray  Irrigation 


B.  Guidance  For  Determining  When  EPA 
Hazardous  Waste  KOOl  Forms  in  Spray 
Irrigation  Fields 

C.  Six-Month  Suspension. 
IV.  References 

1.  Background 

A.  Identification  and  Listing  of 
Hazardous  Wastes 

Section  3001  of  RCRA  directs  EPA  to 
promulgate  criteria  for  identifying  the 
characteristics  of  a  solid  waste  that 
make  the  waste  hazardous  and  to 
promulgate  criteria  listing  specific 
wastes  as  hazardous.  Following  the 
identification  of  these  criteria,  the 
Agency  is  also  required  to  promulgate 
regulations  identifying  the 
characteristics  of  hazardous  wastes  and 
listing  particular  hazardous  wastes.  Any 
wastes  identified  as  hazardous  are 
subject  to  regulation  under  Subtitle  C. 

On  May  19, 1980,  the  Agency 
promulgated  rules  listing  specific  wastes 
that  have  been  found  to  be  hazardous 
based  upon  the  criteria  set  out  in  40  CFR 
261.11(a).  See  40  CFR  Part  261,  Subpart 
D.  These  criteria  require  EPA  to 
evaluate  a  number  of  factors,  including 
the  waste's  chemical  constituents, 
whether  those  constituents  that  are 
hazardous  are  present  in  the  waste  in 
significant  concentrations,  and  whether 
these  constituents  have  the  potential  to 
migrate  from  the  waste,  persist  in  the 
environment,  and  cause  substantial 
harm  when  they  reach  human  or 
environmental  receptors. 

Under  section  3001  of  RCRA,  EPA 
listed  KOOl,  and  other  wastes,  as 
hazardous  wastes.  KOOl  is  defined  as 
bottom  sediment  sludge  from  the 
treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol.  This  listing 
was  made  effective  pursuant  to  an 
interim  final  regulation,  promulgated  on 
May  19. 1980  (45  FR  33084).  EPA 
concurrenUy  proposed  to  regulate  as 
hazardous  the  wastewaters  from  wood 
preserving  processes  using  creosote 
and/or  pentachlorophenol  (45  FR  33136. 
May  19, 1980).  The  Agency,  however, 
did  not  finalize  the  Usting  of  wood 
preserving  wastewater  (45  FR  74884, 
November  12, 1980).  (In  a  separate  part 
of  today's  Federal  Register,  EPA  is  again 
proposing  to  regulate  these 
wastewaters.) 

B.  American  Wood  Preservers  Institute 
Petition 

AWPI  is  an  industry  trade  association 
representing  approximately  80  member 
companies  in  the  wood  preserving 
industry.  Over  half  of  its  members  use 
creosote  and  pentachlorophenol  in  their 
wood  preserving  processes.  On  January 
10, 1985.  AWpi  sent  a  letter  to  John  H. 


Skirmer.  then  the  Director  of  the  Office 
of  Solid  Waste  at  EPA,  requesting 
reconsideration  of  EPA's  interpretation 
that  sludges  generated  in  spray 
irrigation  fields  used  to  treat  wood 
preserving  wastewaters  are  bottom 
sediment  sludges  described  as  EPA 
Hazardous  Waste  No.  KOOl. 

Although  the  AWPI  letter  was  not 
sent  to  the  EPA  Administrator  (nor  was 
it  sent  by  certified  mail)  as  prescribed 
by  the  rulemaking  petition  procedures  in 
40  CFR  260.20,  the  caption  of  the  letter, 
"Petition  for  Reconsideration  of 
Decision  to  Classify  Wood  Preserving 
Spray  Irrigation  Fields  as  Hazardous 
Waste  Land  Treatment  Units  and  for 
Clear  Definition  of  KOOl  Sludge,"  and 
information  included  in  the  request 
manifested  AWPI's  intent  to  have  the 
letter  serve  as  a  petition  for  rulemaking 
under  that  section.  The  Agency  has 
therefore  treated  the  AWPI  January  10, 
1985  letter  as  a  rulemaking  petition. 

In  the  petition,  AWPI  asserts  that  EPA 
has  incorrectly  interpreted  the  scope  of 
the  KOOl  listing.  AWPI  further  alleges 
that  this  incorrect  interpretation  appears 
in  a  letter  written  in  November  of  1984, 
by  John  Skinner,  then  Director  of  the 
Office  of  SoUd  Waste  (OSW),  to  James 
Scarbrough,  a  Region  FV  Branch 
Manager.  In  this  November  1984 
interpretation,  the  Director  of  OSW 
confirmed  the  regulatory  status  of  land 
treatment  units  used  to  treat 
wastewaters  by  spray  irrigation,  plow 
injection,  or  flooding.  Mr.  Skinner 
concluded  that  such  land  treatment 
units  used  to  treat  wastewaters  from 
wood  preserving  operations  using 
creosote  or  pentachlorophenol  can 
generate  KOOl.  Therefore,  such  units, 
when  generating,  treating,  storing,  or 
disposing  of  KOOl,  are  subject  to  the 
hazardous  waste  regulations,  including 
appropriate  permitting  standards,  found 
in  40  CFR  Parts  262.  263,  264,  265,  268. 
270.  271  and  124. 

In  its  petition,  AWPI  argues  that  the 
application  of  wastewaters  from  wood 
preserving  processes  to  spray  irrigation 
fields  does  not  result  in  the  production 
of  KOOl  or  other  sludge,  and  that  the 
waste  produced  in  a  spray  irrigation 
field  is  physically  and  chemically 
different  than  KOOl.  AWPI  further 
claims  that  the  chemical  and  biological 
interactions  between  the  wastewater 
and  the  soil  in  the  spray  irrigation  field 
would  result  in  a  different  material  from 
the  KOOl  produced  from  wastewater 
treatment  by  trickling  filters  or  surface 
impoundments.  AWPI  also  points  out 
that  the  wastewater  itself  is  not  a  listed 
waste  and  asserts  that  a  properly 
designed  and  operated  spray  irrigation 
field  does  not  allow  migration  of 
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constituents  outside  the  unit  and. 
therefore,  cannot  be  a  hazardous  waste 
land  management  unit. 

In  addition,  AWPI  requested  guidance 
regarding' the  KOOl  listing,  including  a 
descriptioR  of  the  physical  and  chemical 
composition  of  KOOl,  and  an 
identification  of  the  constituents  of 
concern  in  KOOl  and  of  the  levels  of 
concern  for  the  hazardous  constiuents  of 
KOOl.  AWPI  believes  this  additional 
information  is  needed  in  order  for  wood 
treaters  to  determine  if  their  spray 
irrigation  fields  produce  a  sludge  and,  if 
so,  whether  this  sludge  is  indeed  KOOl. 
without  this  information,  AWPI 
maintains  its  member  facilities  will  be 
unable  to  prove  to  EPA  that  they  do  not 
generate  KOOl  and  will  be  unable  to 
delist  the  waste  if  they  do  generate  it 

Finally,  if  the  petition  to  reinterpret 
the  scope  of  the  listing  is  denied  AWPI 
requests  a  six-month  suspension  of  die 
effective  date  of  the  KOOl  listing  and 
associated  RCRA  requirements  for 
spray  irrigation  fields.  AWPI  argues  that 
a  suspension  is  necessary  for  their 
member  facilities  to  come  into 
compliance  with  RCRA  because  the 
Agency's  interpretation  of  the  KOOl 
listing  is  analogous  to  a  new  or  revised 
regulation.  AWPI  also  requests  that  the 
Agency  formally  notify  all  facilities  that 
use  spray  irrigation  fields  to  treat  wood 
preserving  wastewaters  of  the  Agency's 
final  decision  on  AWPTs  petition. 

C.  RCRA  Regulations  Governing 
Petitions 

EPA's  process  for  addressing 
rulemaking  petitions  under  RCRA  is 
specified  in  40  CFR  280.20.  Under  40 
CFR  280.20,  which  implements  section 
7004(a)  of  RCRA,  any  person  may 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  265  and  268  or  Title  40  of  die 
Code  of  Federal  Regulations.  Persons 
submitting  a  rulemaking  petition  must 
inchide  a  statement  of  the  need  and 
justification  for  the  proposed  action, 
including  supporting  data,  tests,  studies, 
or  odier  information. 

Section  260.20  requires  the 
Administrator  to  publish  in  the  Federal 
Register  a  tentative  determination  on 
the  petition  and  solicit  public  comment. 
The  tentative  determination  may  be  in 
the  form  of  an  advance  notice  of 
proposed  rulemaking,  a  proposed  rule, 
or  a  tentative  determination  to  deny  the 
petition.  Upon  written  request  of  any 
interested  person,  the  Administrator 
may  at  his  or  her  discretion,  hold  an 
informal  public  hearing  to  consider  oral 
comments.  After  evaluating  all  public 
comments,  EPA  will  make  a  final 
decision  by  publishing  in  the  Feder^ 


Register  a  regulatory  amendment  or  a 
denial  of  the  petition. 

This  notice  constitutes  EPA't  tentative 
determination  to  deny  AWPI's  petition. 

n.  Summary  of  the  Determination 

EPA  has  tentatively  determined  to 
deny  AWPFs  requests  (1)  to  consider  its 
interpretation  that  KOOl  may  form  from 
application  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol  to  spray 
irrigation  fields,  (2)  to  define  KOOl  in 
terms  of  the  concentrations  of  listing 
constituents  that  cause  it  to  be 
hazardous,  and  (3)  to  grant  a  six-month 
suspension  of  the  effective  date  of  the 
Subtitie  C  hazardous  waste 
management  regulations  for  wood 
preserving  spray  irrigation  fields  that 
contain  KOOl  following  formal 
notification  to  generating  facilities  of  the 
petition  denial.  EPA  believes  that  the 
existing  information  and  the  KOOl  listing 
description  clearly  indicate  that  KOOl 
may  form  in  spray  irrigation  fields,  and 
this  listing,  which  has  been  effective 
since  1980,  already  applies  to  facilities 
generating  or  managing  KOOl. 

EPA  has,  in  this  tentative 
determination,  provided  additional 
guidance  for  determining  when  EPA 
Hazardous  Waste  KOOl  forms  in  spray 
irrigation  fields,  so  that  wood  preservers 
who  generate  this  waste  in  spray 
irrigation  fields  may  more  easily  identify 
it.  This  guidance  is  found  in  Section  m. 
B.  of  this  notice. 

The  KOOl  listing  is  a  broad,  generic 
listing  and  includes  sludges  generated  in 
spray  irrigation  fields  that  treat 
wastewaters  from  wood  preserving 
processes  that  use  creosote  and/or 
pentachlorophenol.  The  listing 
description  for  KOOl  bottom  sediment 
sludges  is  not  based  on  a  concentration 
criterion  for  hazardous  constituents  in 
the  wastes.  Instead  all  bottom  sediment 
sludges  generated  fi*om  the  treatment  of 
wastewaters  from  wood  preserving 
processes  that  use  creosote  and/ or 
pentachlorophenol  are  listed,  regardless 
of  the  concentrations  of  constituents  in 
the  sludges.  Under  40  CFR  2ei.ll(b),  the 
Agency  has  the  authority  to  list  classes 
or  types  of  waste  that  typically  or 
frequently  are  hazardous.  A  waste  is  not 
required  to  contain  any  minimum 
concentration  of  toxic  constituents  in 
order  to  meet  the  listing  description. 
Contrary  to  AWPI's  allegation,  the 
toxic  constituents  that  are  the  basis  for 
the  KOOl  listing  have  been  identified  in 
40  CFR  Part  251,  Appendix  VII,  since 
1980.  However,  it  is  not  necessary  to 
show  that  a  particular  waste  contains 
any  or  all  of  the  listing  constituent!  in 
order  to  establish  that  the  waste  is 
hazardous.  The  listing  establishes  a 


presumption  that  a  waste  is  hazardous 
based  upon  the  constituents  that 
typically  are  present  in  all  wastes  of  this 
general  category.  The  actual  presence 
and  concentrations  of  toxic  constituents 
in  wastes  meeting  die  listing  description 
are  only  relevant,  however,  as  to 
whether  EPA  should  grant  petitions  to 
delist  specific  wastes  that  already  are 
considered  hazardous  waste  KOOl. 
Delisting  is  the  only  means  to  refute  the 
presumption  that  a  waste  meeting  the 
listing  description  is  hazardous  and 
contains  hazardous  levels  of  particular 
constituents  of  concern.  Accordingly,  if 
any  sludge  is  formed  or  managed  in 
spray  irrigation  fields  as  a  result  of 
spray  application  of  wastewaters  from 
wood  preserving  processes  that  use 
creosote  and/ or  pentachlorophenol, 
then  the  sludge  is  KOOl  unless  delisted. 
jAs  explained  in  Section  IIL  B.  of  this 
'notice,  the  presence  of  listing 
constituents  may  be  helpful,  however,  in 
demonstrating  the  presence  of  KOOl. 

A  six-month  suspension  of  the 
effective  date  of  die  SubtiUe  C 
hazardous  waste  management 
'  regulations  for  KOOl  generated  or 
managed  in  spray  irrigation  fields  and 
the  formal  notification  of  affected 
facilities  are  not  warranted.  The  sludge 
generated  in  spray  irrigation  fields 
treating  wood  preserving  wastewaters 
has  been  listed  as  a  hazardous  waste 
since  November  19, 1980.  The  November 
1984  letter  from  lotm  Skinner  to  James 
Scarbrough  was  not  a  new  or  revised 
regulation  and  did  not  impose  any  new 
requirements.  Any  facility  generating  or 
managing  KOOl  as  a  result  of  treatment 
of  wood  preserving  wastewaters  in 
spray  irrigation  fields  has  been  required 
to  be  in  compliance  with  RCRA  since 
November  19. 1980. 

m.  Analysis  of  EPA's  Tentative 
DetecminatioD 

A.  Formation  of  EPA  Hazardous  Waste 
KOOl  as  a  Result  of  Spray  Irrigation 

EPA  Hazardous  Waste  No.  KOOl  is 
defined  as  "bottom  sediment  sludge 
from  the  treatment  of  wastewaters  from 
wood  preserving  processes  that  use 
creosote  and/ or  pentachlorophenol" 
The  RCRA  definition  of  sludge,  found  at 
40  CFR  260.10,  is  "*  *  *  any  solid,  semi- 
solid,  or  liquid  waste  generated  from  a 
municipal,  commercial  or  industrial 
wastewater  treatment  plant  *  *  * 
exclusive  of  the  treated  effluent  fix>m  a 
wastewater  treatment  plant."  The  KOOl 
listing  is  generic,  i.e.,  it  is  intentionally 
broad  enough  to  encompass  any  waste 
meeting  the  listing  description.  Bottom 
sediment  sludge  generated  during  die 
treatment  of  wastewaters  from  wood 
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preserving  processes  that  use  creosote 
and/or  pentachlorophenol  is 
encompassed  by  the  Hsting  wherever 
such  sludge  is  formed.* 

The  Background  Document  describes 
typical  treatment  of  wood  preserving 
wastewaters  as  "*  *  *  evaporation, 
combined  biological  and  irrigation 
process  (sic)  or  incineration." 
(Background  Document  at  37,  emphasis 
added).  The  following  specific 
wastewater  treatment  practices  that 
generate  KOOl  are  also  described  in  the 
Background  Document: 
— Sedimentation  in  the  bottom  of 

wastewater  treatment  ponds  or 

lagoons  (Background  Document  at  13, 

38.37); 
— ^Flocculation  (Background  Document 

at  21.  24); 
— Sand  filtration  (Background  Document 

at  24); 
— Primary  oil  water  separation 

(Background  Document  at  24); 
— Evaporation,  with  or  without  the 

addition  of  heat  (Bacl(ground 

Document  at  2,  26); 
— ^Adsorption  of  wood  preserving  oils  by 

the  addition  of  clays,  resins,  alum, 

lime,  or  polymer  (Background 

Document  at  21);  and 
— ^Adsorption  of  pentachlorophenol  and 

high  molecular  weight  toxic  pollutants 

onto  the  biomass  resulting  bom 

biological  treatment  (Backgrotmd 

Document  at  24). 

KOOl  bottom  sediment  sludge, 
therefore,  includes  wastewater 
treatment  residuals  generated  by  any  of 
these  mechanisms  in  any  wastewater 
treatment  unit,  including  spray  irrigation 
fields. 

Wastewater  treatment  removes 
undesirable  contaminants  fix>m 
wastewater,  or  destroys  or  inactivates 
contaminants  contained  in  wastewater. 
The  contaminants  found  in  wood 
preserving  wastewaters  are:  Large 
particles,  such  as  sand  and  sawdust: 
fine  particles,  such  as  suspended  clay; 
oil  and  grease,  which  may  be  present  as 
a  discrete  floating  or  sinking  layer  or 
present  as  large  or  fine  particles;  and 
dissolved  constituents,  such  as 
pentachlorophenol;  polynuclear 
aromatic  hydrocarbons  (PAHs).  which 


■  The  KOOl  titling  deflnition  refers  to  wood 
preserving  wastewater  treatment  sludges  as 
"iMttom  sediment  sludges,"  a  reference  to  the  fact 
that  wood  preserving  wastes  commonly  accumulate 
by  gravity  sedimentation  on  the  bottoms  of 
wastewater  surface  impoundments  and  tank*.  In  the 
BackgrtMtnd  Document  prepared  in  support  of  the 
KOOl  listing,  the  Agency  did  not  limit  the  listing  to 
the  type  of  device  or  the  physical  mechanism  by 
which  bottom  sediment  sludge*  are  generated.  It  is 
clear,  as  discussed  below,  that  bottom  sediment 
sludge  produced  from  treating  wood  preserving 
wastewaters  by  spray  irrigation  is  included  in  the 
scope  of  the  KOOl  listing. 


are  creosote  constituents;  and  wood 
sugars. 

Wastewater  treatment  mechanisms 
that  destroy  or  inactivate  contaminants, 
such  as  ultraviolet  photolysis  and 
hydrolysis,  have  only  limited  application 
to  wood  preserving  wastewater.  All 
other  physical/chemical  mechanisms 
used  to  treat  wood  preserving 
wastewaters  transfer  the  contaminants 
of  the  wastewater  to  another  medium, 
thus  forming  a  sludge.  The  mechanisms 
used  to  treat  wood  preserving 
wastewater  and  how  each  mechanism 
generates  sludge  are  described  below. 

Biological  treatment  uses 
microorganisms  to  digest  and  degrade 
wastewater  contaminants.  While 
contaminants  are  removed  from  the 
wastewater,  a  sludge  in  the  form  of 
expended  microorganisms  (which  may 
or  may  not  be  contaminated  with 
toxicants)  is  generated. 

Sedimentation  is  the  separation  from 
water,  by  gravitational  settling,  of 
suspended  materials  that  are  heavier 
than  water.  It  is  used  to  remove  large 
particles  and  oils  (e.g.,  creosote]  that  are 
heavier  than  water  from  wood 
preserving  wastewater  in  devices  such 
as  sumps,  holding  tanks,  and  ponds. 

Granular  bed  filtration  is  an  operation 
used  to  remove  fine  particulates  from 
water.  In  this  operation,  wastewater 
flows  by  gravity  or  pressure  through  a 
bed  of  granular  material,  such  as  sand, 
anthracite  coal,  and/or  various  types  of 
gravel.  The  size  of  the  granular  material 
is  much  larger  than  the  size  of  the 
particles  captured  by  the  filter.  Particles 
that  are  larger  than  the  pore  space  of  the 
filtering  medium  are  strained  out  of  the 
wastewater  mechanically.  Smaller 
particles  are  captured  in  the  depth  of  the 
filter  bed  by  mechanisms  such  as 
sedimentation,  impaction,  and 
interception.  Because  the  particles  are 
captured  in  the  spaces  between  the 
granules  within  the  bed,  there  may  be  no 
visible  sludge  layer.  However,  the  small 
particles  captured  within  the  bed  do 
constitute  sludges. 

Coagulation  and  flocculation  are  two 
mechanisms  used  together  to  remove 
small  dispersed  particles  from  water. 
Coagulation  refers  to  the  addition  of 
chemicals  (lime,  alum,  ferric  chloride, 
synthetic  polyelectrolyte  polymers)  to 
an  aqueous  suspension  of  fine  particles 
in  order  to  change  the  electrical  charge 
on  the  exterior  of  the  particles,  a  process 
called  destabilization.  Once  the 
particles  are  destabilized,  they 
flocculate,  or  combine  into  large 
agglomerates.  The  flocculated  particles 
can  be  removed  from  the  wastewater  by 
some  other  mechanism  such  as 
sedimentation,  floatation,  or  filtration. 


Adsorption  used  for  wastewater 
treatment  is  the  process  of  accumulating 
dissolved  contaminants  on  a  solid 
surface  called  an  adsorbent  Activated 
carbon  is  an  adsorbent  used  to  remove 
dissolved  pentachlorophenol  and  PAHs 
from  wood  preserving  wastewaters. 
Activated  carbon  is  effective  because 
pentachlorophenol  and  PAHs  have 
relatively  low  polarities,  as  does  the 
activated  carbon.  Dissolved  substances 
will  adsorb  to  solid  materials  of  similar 
polarity.  Other  solid  surfaces  of  low 
polarity,  such  as  waste  biomass  in  a 
biological  treatment  system  and  organic 
matter  in  soil,  also  act  as  adsorbents  for 
pentachlorophenol  and  PAHs  in  wood 
preserving  wastewater.  The  dissolved 
constituents  that  sorb  onto  the  activated 
carbon  may  not  be  visible  but 
nevertheless  constitute  a  sludge. 

Jon  exchange  is  a  process  in  which 
ions  held  by  electrostatic  forces  to 
charged  fimctional  groups  on  the  surface 
of  a  solid  (such  as  soil  or  a  synthetic 
resin)  are  exchanged  for  ions  of  similar 
charge  in  a  solution  (such  as 
wastewater]  in  which  the  solid  is 
immersed  (Weber,  p.  261).  An  example 
of  the  use  of  ion  exchange  for 
wastewater  treatment  is  the  recovery  of 
ionic  forms  of  precious  metals  from 
plating  wastes.  Again,  in  ion  exchange, 
the  ions  exchanged  onto  the  solid 
surface  may  not  be  visible,  but  spent  ion 
exchange  resin  is  considered  to  contain 
a  sludge. 

Evaporation  is  a  physical  process  in 
which  water  is  removed  from  its 
contaminants  and,  thus,  is  distinguished 
fi^m  other  wastewater  treatment 
mechanisms  that  remove  contaminants 
irom  water.  Wastewater  evaporation 
can  be  accomplished  at  ambient 
temperatures  or  heat  may  be  added  to 
speed  up  the  process.  Highly  volatile 
dissolved  constituents  will  evaporate 
with  the  water  but  other  dissolved 
constituents,  suspended  solids,  and  oils 
will  form  a  sludge  in  the  evaporation 
unit  as  water  is  removed. 

All  of  the  mechanisms  described 
above  operate  in  spray  irrigation  fields 
that  treat  wood  preserving  wastewaters. 
The  technical  studies  supplied  by  AWPI, 
in  support  of  its  argument  that  KOOl 
does  not  form  in  spray  irrigation  fields, 
confirm  the  fact  that  these  fields  are 
used  for  the  land  treatment  of 
wastewaters  from  pentachlorophenol 
and/or  creosote  wood  preserving 
processes.  In  the  context  of  these 
studies,  it  is  clear  that  spray  irrigation  of 
wastewaters  is  not  merely  a  means  of 
disposal,  but  also  a  treatment  method 
used  to  reduce  the  concentration  of 
contaminants  in  the  wastewater. 
Further,  EPA  believes  this  wastewater 
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treatment  may  generate  sludge  by  the 
mechanisms  described  above.  As 
previously  explained,  such  sludge  would 
meet  the  KOOl  listing  description. 
AWPI,  however,  claims  that  the 
application  of  wastewaters  from  wood 
preserving  processes  to  spray  fields 
does  not  result  in  the  production  of 
KOOl.  AWPI  states  that  KOOl  is 
precipitated  solid  or  semisolid  matter 
produced  by  wastewater  treatment,  and 
that:  (1)  The  waste  generated  in  a  spray 
irrigation  Held  and  KOOl  are  not 
physically  and  chemically  alike  and  (2) 
spray  irrigation  field  waste  and  KOOl  are 
produced  by  different  "wastewater-soil 
chemical  and  biological  interactions" 
(AWPI  at  2). 

The  agency  does  not  agree  that  the 
wasewater  treatment  mechanisms  that 
occiu  in  a  spray  irrigation  field  differ 
from  the  wastewater  treatment 
mechanisms  that  form  KOOl  in  other 
wastewater  treatment  units. 
Additionally,  the  Agency  does  not  agree 
that  the  waste  generated  in  a  spray 
irrigation  field  and  KOOl  generated  in 
other  wastewater  treatment  units  are 
physically  and  chemically  different.*  On 
the  contrary,  the  Agency  believes  that 
the  contaminants  removed  from  wood 
preserving  wastewater  in  surface 
impoundments,  sand  filters,  and  other 
wastewater  treatment  units  that  AWPI 
accepts  as  generating  KOOl  are  similar 
or  identical  to  the  contaminants 
removed  from  wood  preserving 
wastewater  in  a  spray  irrigation  field. 
The  only  issue  is  whether  sludge  in  fact 
forms  in  the  spray  irrigation  fields.  The 
Agency  believes  that  the  same 
mechanisms  that  operate  in  surface 
impoundments  and  sand  filters  may 
operate  in  spray  irrigation  fields  to 
produce  sludges. 

In  one  of  the  technical  studies 
supplied  by  AWPI,  Quagliotti  presents 
detailed  descriptions  of  the  treatment 
mechanisms  that  he  beUeves  are 
occurring  in  spray  irrigation  fields 
(Quagliotti  at  7-24).  Under  the  scenario 
presented  by  Quagliotti,  soil  filtration 
(i.e.,  granular  bed  filtration]  and 
adsorption  act  to  retain  wastewater 
contaminants  "in  the  surface  soil  matrix 
for  a  long  enough  period  to  allow 
material  decomposition"  (Id.  at  17).  As 
described  above,  filtration  and 
adsorption  are  wastewater  treatment 
mechanisms  that  form  bottom  sediment 
sludge. 


»  The  Agency  recognizet.  however.  Ihat  bilogical 
treatment  in  spray  Imgation  filedi  may  in  tome 
cases  effectively  degrade  the  constituents  removed 
from  the  land-treated  wastewaters.  Thus.  KOOl 
formed  in  spray  fields  may  in  some  instances 
contain  lower  concentrations  of  particular 
constituents  than  are  typically  present  in  other  ROOT 
sludges. 


Other  wastewater  and  sludge 
treatment  mechanisms  that  Quagliotti 
believes  occur  in  spray  irrigation  fields 
are:  biological  degradation,  both  aerobic 
and  anaerobic;  chemical  degradation, 
including  precipitation,  hydrolysis  and 
polymerization;  photochemical 
degradation;  evaporation;  and 
volatilization  (which  plays  a  minor  role 
in  spray  irrigation  fields  due  to  the 
adsorption  of  wastewater  contaminants 
to  soil).  Two  mechanisms  Quagliotti 
considers  to  play  a  major  role  in 
wastewater  treatment  in  spray  irrigation 
fields,  biological  degradation  and 
evaporation,  are  treatment  mechanisms 
that  generate  bottom  sediment  sludge, 
as  described  above.  Further, 
precipitation  and  polymerization,  two  of 
the  mechanisms  Quagliotti  includes  in 
the  term  chemical  degradation,  also 
form  such  sludge.  It  is  clear  that  the 
treatment  of  wood  preserving 
wastewaters  by  application  to  spray 
irrigation  fields,  as  described  by 
Quagliotti,  can  generate  sludge  meeting 
the  KOOl  listing  description. 

In  the  other  technical  study  supplied 
by  AWPI,  Koppers  Company,  a  member 
facility  of  AWPI,  evaluated  the  spray 
irrigation  field  at  its  Florence.  South 
Carolina  facility,  as  part  of  a 
wastewater  treatability  study.  The 
conclusion  of  the  evaluation  was  "the 
field  appears  to  be  quite  adequate  to 
serve  as  a  wastewater  treatment 
process."  This  conclusion  was  based  on 
characteristics  of  the  soil  in  the  field, 
which  were  believed  to  be  "generally 
sufficient  to  adsorb  pentachlorophenol 
and  PAHs  *  *  *". 

Other  studies  performed4>y  the  wood 
preserving  industry  were  also  designed 
to  show  contaminant  removal  from 
wastewater  by  biological  degradation, 
filtration,  and  adsorptive  processes,  all 
sludge-forming  wastewater  treatment 
mechanisms  (see  NCASI,  1985;  Gaudy 
et.  al.,  1971;  and  Fisher,  1971).  Sludges 
formed  by  these  methods  from  wood 
preserving  wastewates  in  spray 
irrigation  fields  meet  the  KOOl  bottom 
sediment  sludge  listing  description. 

Koppers  Company,  moreover, 
acknowledged  in  a  Corrective  Action 
Consent  Order,  dated  June  4, 1966.  that 
KOOl.  bottom  sediment  sludge,  in  fact,  is 
collected  in  spray  irrigation  fields  as  a 
result  of  wood  preserving  wastewater 
treatment.  (See  Findings  of  Fact.  In  the 
Matter  of  Koppers  Company,  Inc., 
Docket  No.  VW-86-R-001  at  4.) 

AWPI  also  asserts  that  KOOl  is  solid 
or  semi-solid  material  that  "has  some 
identifiable  thickness  on  the  bottom  of  a 
collection  unit"  (AWPI  petition,  at  9. 
emphasis  added).  At  the  same  time. 
AWPI  asserts  that  no  sludge.  KOOl  or 


other,  forms  in  spray  irrigation  fields 
because  it  has  never  been  observed  (Id. 
at  2. 12).  In  short  AWPI  claims  that  the 
criterion  for  the  generation  of  a  bottom 
sediment  sludge  in  a  spray  irrigation 
field  should  be  the  generation  of  a 
distinct,  visible  layer  of  material  on  top 
of  the  soil. 

The  Agency  disagrees  that  an 
observable  sludge  layer  is  a  necessary 
criterion  that  must  be  used  to  establish 
the  presence  of  bottom  sediment  sludge, 
although  it  would  be  a  sufficient  (and 
easily  implemented)  criterion.  Using 
visible  accumulation  of  matter  from 
wastewater  as  a  necessary  criterion  for 
sludge  formation  would  preclude  from 
regulation  many  wastewater  treatment 
sludges  that  were  included  in  the  listing 
Baclcground  Dociunent  as  specific 
examples  of  the  sources  of  KOOl.  For 
example,  as  described  previously,  no 
visible  sludge  is  formed  during 
grandular  bed  filtration,  such  as  sand 
filtration,  because  the  fine  particulate 
separated  from  wastewater  in  this 
process  is  captured  in  the  depth  of  the 
filter  bed.  However,  sand  filtration  units 
are  specifically  described  in  the  KOOl 
listing  Background  Document  at  24). 
Also,  dissolved  constituents  that  have 
adsorbed  to  a  solid  material  often  are 
not  visible,  although  saturated  solid 
adsorbent  (e.g.,  spent  activated  carbon) 
contains  waste  meeting  the  listing 
definition.  (Adsorption  is  described  on 
page  21  of  the  Background  Document  as 
a  process  that  also  generates  the  listed 
bottom  sediment  sludge,  KOOl.) 

The  petitioner  also  argues  that  spray 
irrigation  fields  are  not  included  in  the 
definition  of  KOOl  because  the 
concentration  of  40  CFR  Part  261, 
Appendix  VII  listing  constituents  are 
significantly  reduced  over  time  by  the 
spray  irrigation  process. 

The  petitioner  fails  to  recognize  and 
to  appreciate  the  difference  between 
treating  constituents  in  the  wastewater 
and  treating  constituents  in  sludge  that 
has  formed  from  the  wastewater,  i.e., 
treating  hazardous  waste. 

The  Agency  recognizes  that  land 
treatment  of  wastewaters  is  normally 
intended  to  remove  constituents  from 
wastewater,  by  processes  such  as 
adsorption,  and  to  degrade  such 
constituents  before  or  after  removal,  by 
processes  such  as  biological  treatment. 
The  petitioner  has  not  attempted  to 
demonstrate  that  all  wastewater 
contaminants  are  destroyed  in  the 
wastewater,  precluding  the  formation  of 
sludge.  Nor  has  the  petitioner  attempted 
to  demonstrate  that  no  treatment  of 
sludge,  once  formed,  occiu^  when 
constituents  are  destroyed.  The  Agency 
does  not  believe  that  any  such 


demonstration  could  be  forthcoming. 
The  Agency  reminds  the  petitioner, 
however,  that  any  destruction  of 
hazardous  constituents  contained  in 
KOOl.  whether  in  spray  irrigation  fields 
or  elsewhere,  is  treatment  of  a  listed 
hazardous  waste.  As  sudi.  a  treatment 
permit  and  compliance  with  Subtitle  C 
treatment  regulations  are  required. 

Finally,  the  petitioner  contends  that  a 
properly  designed  and  operated  spray 
irrigation  unit  does  not  allow  migration 
of  any  hazardous  constituents  beyond 
the  unit's  boundaries  (AWPI  Petition  at 
10).  Although  proper  design  and 
operation  of  a  spray  irrigation  tmit  may 
not  allow  migration  of  any  hazardous 
constituents  from  the  unit,  wastes  are 
evaluated  and  included  on  the  RCRA 
hazardous  waste  lists  based  on  several 
criteria,  including  the  potential  of  the 
hazardous  constituents  to  migrate  from 
the  waste  if  improperly  managed. 
Therefore,  the  ideal  or  actual  design  and 
operation  of  wood  preserving 
wastewater  treatment  units  is  irrelevant 
to  whether  the  wastewater  treatment 
sludge  is  hazardous  and  to  whether  the 
wastewater  treatment  unit  is  required  to 
comply  with  the  Subtitle  C  treatment 
regulations.' 

B.  Guidance  for  Determining  When  EPA 
Hazardous  Waste  KOOl  Forms  in  Spray 
Irrigation  Fields 

In  its  petition.  AWPI  claims  that  the 
Agency's  definition  of  EPA  Haziutlous 
Waste  KOOl  is  so  vague  that  it  does  not 
provide  clear  guidance  to  wood  treaters 
as  to  whether  their  spray  field  contains 
a  waste  sludge  and,  if  so.  whether  that 
sludge  is  Hazardous  Waste  KOOl.  The 
petitioner  argues  that  without  clear 
guidance  on  the  identify  of  KOOl. 
including  identification  of  the 
concentration  of  those  constituents  in 
the  sludge  which  cause  the  listing,  wood 
perservers  are  not  able  to  demonstrate 
that  KOOl  is  not  formed  in  their  spray 
irrigation  units,  nor  are  they  able  to 
delist  the  sludges  in  such  units  (AWPI 
petition  at  10). 

Bottom  sediment  sludge  from  the 
treatment  of  wastewaters  irom  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol  was  listed  as 
a  hazardous  waste  because  it  typically 
and  frequently  meets  the  criterion  for 
listing  found  at  40  CFR  261.11(a)(3). 
(Under  Section  261.11(b].  the  Agency 


*  TIm  fact  that  a  particular  waste  might  be 
managed  properly  does  not  mean  that  the  waste 
does  not  meet  the  listing  description  and  is  not 
hazardous.  The  Agency  has  previously  evaluated 
the  potential  hazards  posed  by  the  plausible 
mismanagement  of  the  hazardous  constituents 
found  in  KOOl.  as  described  in  the  Background 
Document  supporting  the  KOOl  listmg.  and  fmmd 
them  to  be  significant 


has  the  authority  to  list  classes  or  types 
of  wastes  that  typically  or  frequently  are 
hazardous.)  KOOl  contains  a  number  of 
the  toxic  constituents  identified  by  EPA 
in  40  CFR  Part  261,  Appendix  Vffl.  In 
addition,  the  Agency  determined  that 
this  waste  is  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  treated,  stored, 
transported,  disposed  of,  or  otherwise 
managed.  This  determination  was  not 
challenged  during  the  public  comment 
period  following  the  proposed  listing  of 
EPA  Hazardous  Waste  KOOl. 

The  presence,  generally,  of  Appendix 
VIII  hazardous  constituents  in  wood 
preserving  bottom  sediment  sludge  is 
docimiented  in  the  Background 
Document  supporting  the  KOOl  listing. 
The  concentrations  of  these  constituents 
typically  and  frequently  found  in  these 
sludges  were  sufficient  to  meet  the 
S  261.11(a)(3)  criterion  and  are  descril>ed 
in  the  Background  Document.  Moreover, 
the  19  hazardous  constituents  for  which 
KOOl  was  listed  are  found  in  40  CFR  Part 
261,  Appendix  VII.  entitled  "Basis  for 
Listing  Hazardous  Waste."  Appendix 
VII  was  publishd  on  November  12. 1980 
(45  FR  74884,  74891)  in  the  same  Federal 
Register  document  as  the  publication  of 
the  Interim  Final  KOOl  listing.  Therefore, 
the  petitioner's  request  that  the  Agency 
identify  the  constituents  of  concern  in 
KOOl  has  been  satisfied  since  1980. 

AWW  also  requests  that  EPA  clarify 
the  concentrations  of  hazardous 
constituents  that  would  cause  waste 
generated  in  spray  irrigation  fields  to  be 
KOOl,  presumably  so  wood  preservers 
may  test  their  fields  to  determine  if  they 
contain  wastes  meeting  the  KOOl  listing 
description.  Again,  the  listing 
description  for  KOOl  wastewater 
treatment  sludges,  while  based  on  the 
typical  and  frequent  presence  of 
constituents  of  concern  at  hazardous 
concentrations,  does  not  contain 
particular  concentrations  of  hazardous 
constituents  in  specific  wastes.  There 
are  no  minimum  concentrations  for  the 
19  toxic  constituents  for  which  KOOl  was 
listed  below  which  the  waste  fails  to 
meet  the  listing  description.  Instead,  the 
entire  class  of  bottom  sediment  sludges 
generated  from  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol  are  listed  as 
hazardous. 

A  waste,  therefore,  may  meet  a 
general  listing  description  and 
accordingly  be  regulated  as  a  hazardous 
waste  without  having  the  hazardous 
properties  for  which  it  was  listed.  It  is 
precisely  for  this  reason  that  the  Agency 
developed  procedures  to  exclude  from 
the  lists  of  hazardous  wastes  (or 


"delist")  specific  wastes  from  particular 
facilities.  See  40  CFR  260.20  and  260.22. 
Until  a  petition  for  exclusion  is  granted, 
however,  wastes  meeting  the  listing 
description  are  hazardous  and  must  be 
treated  as  such  pursuant  to  Subtitle  C  of 
RCRA. 

In  order  to  determine  if  their  spray 
irrigation  fields  contain  materials  that 
meet  the  listing  description  of  KOOl, 
wood  preservers  need  only  determine  if 
"bottom  sediment  sludge  from  the 
treatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol"  has  been 
generated  and  stored,  treated,  or 
disposed  of  in  their  fields.  Wood 
preservers  need  not  measure  the 
concentrations  of  hazardous 
constituents  in  their  spray  irrigation 
fields.  For  the  purpose  of  clarity, 
however.  EPA  will  explian  how  wood 
preservers  may  determine  if  KOOl  is 
forming  in  their  spray  irrigation  fields. 

Wastewater  treatment  consists  of  the 
removal  of  contaminants  from 
wastewater.  Bottom  sediment  sludges 
are  generated  during  wastewater 
treatment  as  described  above  in  Section 
III.A.  Spray  irrigation  treatment  of  wood 
preserving  wastewater  may  generate 
sludge  by  the  following  mechanisms: 
The  simple  evaporation  of  water 
sedimentation  and/or  filtration  of 
particulate  matter  adsoprtion  of 
dissolved  constituents  to  solid  or 
organic  matter  in  the  soil;  in  exchange  of 
any  dissolved  ca'tions  in  the  wastewater 
with  soil  cations;  conversion  of 
dissolved  constituents  to  biomass 
through  the  action  of  microorganisms; 
and  sedimentation,  filtration, 
adsorption,  or  biodegradation  of  free  or 
emulsified  oils  contained  in  the 
wastewater.  Therefore,  if  wood 
preservers  test  their  wastewater  from 
processes  using  creosote  and/or 
pentachlorophenol  (by  methods 
specified  in  Test  Methods  for  Evaluating 
Solid  Waste,  SW-846,  3rd  Edition.  1987, 
or  by  other  EPA-approved  methods)  and 
find  particulate  matter,  dissolved 
constituents  (such  as  chlorophenols, 
PAHs,  or  wood  sugars]  or  oil  and  grease, 
they  should  presume  that  the 
wastewater  will  form  bottom  sediment 
sludge  (KOOl)  when  applied  to  a  field  by 
spray  irrigation.  Alternatively,  having 
found  contaminants  in  the  wastewater, 
the  wood  preserver  could  attempt  to 
demonstrate  why  none  of  the  sludge- 
generating  mechanisms  described  above 
would  occur  in  the  particular  field  to 
which  the  wastewater  is  applied. 

If  the  wastewater  that  is  applied  to  a 
spray  irrigation  field  is  tested  (by 
methods  specified  in  SW-846  or  by 
other  EPA-approved  methods)  and 
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determined  to  contain  no  particulate 
matter,  dissolved  constituents,  or  oil  and 
grease,  a  wood  preserver  may  presume 
that  no  treatment  of  this  wastewater 
will  occur  as  a  result  of  the  spray 
irrigation  process.  No  treatment  will 
occur  because  there  are  no 
contaminants  present  that  can  be 
removed  [i.e.  treated)  during  spray 
application.  If  no  wastewater  treatment 
occurs,  no  bottom  sediment  sludge  can 
be  generated  and  the  spray  irrigation 
field  can  contain  no  waste  materials 
that  meet  the  listing  description  of 
Hazardous  Waste  KOOl. 

Wood  preservers  may  also  identify 
the  presence  of  KOOl  by  testing  their 
spray  irrigation  Belds.  If  any  of  the  KOOl 
listing  constitutents  found  in  40  CFR 
Partj281,  Appendix  VII.  are  present 
above  the  background  concentration  of 
the  soils  before  the  wastewaters  were 
first  applied,  and  the  presence  of  these 
constituents  cannot  be  traced 
conclusively  to  sources  other  than 
treatment  of  wastewaters  from 
processes  using  creosote  and/ or 
pentachlorophenol,  the  wood  preserver 
should  presume  that  the  spray  irrigation 
field  contain  bottom  sediment  sludge 
that  meets  the  KOOl  listing  description. 

For  example,  EPA  Region  IV  collected 
soil  samples  from  a  spray  irrigation  field 
used  to  treat  wastewater  from  wood 
preserving  proceses  using  creosote  and 
pentachlorophenol.  At  the  same  time,  a 
backgroimd  soil  sample  was  collected 
from  a  location  outside  of  the 
boundaries  of  the  wood  preserving 
facility.  Nine  KOOl  listing  constituents 
were  detected  in  the  sprayfield  soil,  all 
at  concentrations  above  the 
concentrations  measured  in  the 
background  soil.  For  example, 
pentachlorophenol  was  detected  at  32 
mg/kg  in  the  sprayfield  soil,  but  it  was 
not  detected  in  the  background  soil. 
Chrysene  was  present  in  the  sprayfield 
soil  at  210  mg/kg  but  the  concentration 
in  the  background  soil  was  only  0.33 
mg/kg.  (USEPA,  Transmittal  of  RCRA 
Waste  Sampling  Investigation  Report, 
December  1, 1986.)  Because  of  these 
analytical  results  and  the  knowledge 
that  the  wastewater  applied  to  the  spray 
irrigation  field  is  derived  from  wood 
preserving  processes  using 
pentachlorophenol  and/or  creosote,  the 
wood  preserver  should  presume  that  the 
field  contains  bottom  sediment  sludge 
that  meets  the  KOOl  listing  description-. 
If,  however,  a  spray  irrigation  field  is 
tested  and  no  listing  constituents  are 
found  to  be  present  above  background 
soil  concentrations,  the  wood  preserver 
cannot  necessarily  conclude  that  KOOl 
does  not  form  or  has  never  formed  in  the 
spray  irrigation  field.  The  lack  of  such 


concentrations  may  demonstrate 
successful  treatment  of  the  sludge 
(rather  than  the  wastewater).  In 
addition,  the  listing  constituents  may 
have  been  converted  to  different 
chemical  species  by  bioligical 
degradation,  chemical  degradation,  or 
photodegradation.  Similarly,  sludge  may 
be  present  in  the  field,  but  may  not  be 
detectable,  because  of  dilution  with  a 
large  volume  of  soil.  Sludge  also  may 
have  been  formed  in  the  spray  irrigation 
field  but  may  have  been  washed  off  or 
washed  through  the  soil. 

Finally,  testing  a  spray  irrigation  field 
and  finding  no  listing  constitutents 
present  above  soil  background 
concentrations  may  simply  result  from 
the  presence  of  hi^  background 
concentrations.  This  is  a  hkely  scenario 
at  wood  preserving  facilities  where 
preservative  solutions  drip  or  have 
dripped  frt)m  treated  wood  as  it  is 
moved  horn  the  treatment  area  to 
storage  yards  or  preservative  is 
dispersed  over  the  treating  facility  area 
by  aerosols  from  pressure  treating 
equipment.  (See,  e.g.,  Quagliotti  at  58- 
59). 

U  a  wood  preserver  tests  a  spray 
irrigation  field  and  finds  KOOl  listing 
constitutents  are  not  present  above  soil 
background  concentrations,  the  wood 
preserver  may  believe  that  the  spray 
irrigation  field,  although  containing 
wastes  that  meet  the  listing  description 
of  KOOl,  presents  no  risk  to  human 
health  or  the  environment.  The  wood 
preserver  may  then  petition  EPA  to 
exclude  from  regulation  or  "delist"  the 
wastewater  treatment  sludge  contained 
in  their  particular  spray  irrigation  field. 
Under  40  CFR  260.20  and  260.22,  die 
Agency  must  consider  the  factors  for 
which  the  waste  was  originally  listed; 
then,  the  Agency  must  examine  factors 
other  than  those  for  which  the  waste 
was  listed  (including  additional 
Appendix  VIII  constitutents)  in  cases 
where  the  Administrator  has  a 
reasonable  basis  to  believe  that  such 
other  factors  could  cause  the  waste  to 
be  hazardous.  Additional  information  is 
provided  in  a  guidance  document 
entiUed,  "Petitions  to  Delist  Hazardous 
Waste,  A  Guidance  Manual"  (April 
1985,  Office  of  Solid  Waste).  Further 
information  on  delisting  is  available  by 
contacting  the  Assistance  Branch  of  the 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste. 

AWPI  also  claims  that  spray  irrigation 
effectively  would  be  banned  if  wood 
preservers  were  required  to  determine 
that  no  sludge  forms  in  the  irrigation 
fields  or  if  they  were  required  to  delist 
any  sludge  that  does  form  in  order  to 
avoid  the  need  to  comply  with  the 


Subititle  C  treatment  and  permit 
requirements  (AWPI  Petition  at  11). 
AWPI  is  also  concerned  that  wood 
preservers  who  treat  and  dispose  of 
their  wastewater  by  spray  irrigation 
might  lack  alternative  dispposal  options. 
Additionally,  AWPI  is  concerned  that 
spray  irrigation  fields  operated  by  wood 
preservers  might  need  alteration  in 
order  to  comply  with  Subtitle  C 
requirements  and  that,  after 
modification,  the  disposal  of  the  KOOl 
that  forms  in  the  spray  irrigation  fields 
might  be  banned  by  the  land  disposal 
restrictions  mandated  by  HSWA 1984 
[Id.  at  13;  see  also  id.  at  11). 

The  Agency  agrees  with  many  of 
these  comments.  Most  treatment  of 
hazardous  sludge  (not  treatment  of  the 
wastewater)  will,  as  a  matter  of  law, 
sujbect  the  facility  to  the  RCRA 
treatment  standards  and  permit 
requirements.  If  KOOl  forms,  the  facility 
is  required  to  obtain  appropriate 
storage,  treatment,  or  disposal  permits 
(unless  accumulated  pursuant  to  40  CFR 
Section  262.34). 

With  regard  to  the  applicability  of  the 
land  disposal  restriction  rules,  EPA  has 
developed  treatment  standards  for  KOOl 
that  must  be  met  before  KOOl  is  land 
disposed  (i.e.,  placed  into  a  land-based 
unit),  unless  placement  occurs  in  a  no- 
migration  unit  All  generators  and 
treaters  of  KOOl  are  subject  to  this 
standard,  wherever  KOOl  is  generated, 
even  if  this  makes  spray  irrigation  more 
costiy  or  less  practicable. 

As  applied  to  spray  irrigation  fields, 
KOOl  generated  in  the  fields  prior  to  the 
effective  date  of  the  land  disposal 
restiictions,  August  8. 1988,  will  not  be 
subject  to  the  restriction  unless  the  KOOl 
in  the  field  is  managed  so  as  to  create 
an  act  of  placement  after  the  effective 
date  (for  example,  if  sprayfield  soil 
containing  KOOl  is  excavated  and 
removed  to  a  landfill).  Treatment  in  situ 
is  not  normally  considered  to  trigger  the 
land  disposal  restrictions,  since  it  does 
not  involve  "placement."  See  RCRA 
section  3004(k}.  Generation  on  the  land 
after  the  effective  date,  however,  does 
constitute  disposal,  see  id.,  and  the 
waste  consequentiy  must  meet  the 
treatment  standard  at  the  time  of 
placement  (or  the  irrigation  field  must 
satisfy  the  no-migration  standard).  The 
facility  might  be  able  to  demonstrate,  by 
measuring  the  concentrations  of  the 
constituents  of  the  wastewater  applied 
to  the  field,  that  spray  irrigation  sludges 
will  not  exceed  BOAT  levels  when 
generated.  EPA  will  consider  any  such 
demonstration  on  a  case-by-case  basis. 
Testing  the  sludges  in  the  spray 
irrigation  fields  will  not  suffice, 
however,  since  subsequent  treatment  or 
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accumulation  of  sludges  In  the  field  may 
alter  the  concentrations  originally 
present  in  the  sludge  when  it  is 
generated. 

C.  Six-Month  Suspension 

In  the  petition,  AWPI  requests  that  if 
the  Agency  does  not  reinterpret  the 
scope  of  the  KOOl  listing  so  as  to 
exclude  wood  preserving  spray 
irrigation  fields,  then  EPA  should 
suspend  the  applicability  of  the  SubtiUe 
C  regulations  for  such  units  until  six 
months  afier  the  Agency  has  responded 
to  the  AWPI  petition  and  has  formally 
notified  all  affected  facilities  of  the 
petition  denial.  EPA  believes  that 
AWPI's  arguments  in  support  of  such  a 
request  have  no  merit  and, 
consequently,  the  Agency  tentatively 
denies  the  request  for  a  six-month 
suspension. 

Bottom  sediment  sludge  generated  in 
spray  irrigation  fields  treating  wood 
preserving  wastewaters  has  been  EPA 
listed  hazardous  waste  KOOl  since 
November  19, 1980.  No  modifications 
have  been  made  to  the  KOOl  listing  since 
that  time.  The  "Skinner  memo"  was  not 
a  new  or  revised  regulation  and  did  not 
impose  any  new  requirements  on  the 
regulated  community.  The  memo  merely 
provided  interpretive  guidance  to 
Regional  employees  on  the  scope  of  the 
existing  KOOl  listing.  Accordingly,  any 
facility  generating  or  managing  KOOl  as 
a  result  of  treatment  of  wood  preserving 
wastewaters  in  spray  irrigation  fields 
has  been  required  to  be  in  compliance 
with  RCRA  since  November  19, 1980. 
EPA  does  not  believe  it  is  appropriate  to 


extend  the  compliance  date  for  six 
months  when  these  facilities  may  have  . 
been  out  of  compliance  for  over  eight 
years. 

Date:  December  23, 1988. 
Lee  M.  Thomas, 

Administrator. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 
[Fscteral  Acquisition  Circular  84-41] 

Federal  Acquisition  Regulation  (FAR); 
Implefflentation  of  ttie  Procurement 
Provlalons  of  ttie  U.S.-Canada  Free- 
Trade  Agreement 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Interim  rule  with  request  for 
comment. 

summary:  Federal  Acquisition  Circular 

(FAC)  84-41  amends  the  Federal 

Acquisition  Regulation  (FAR)  to  revise 

Subpart  25.4,  and  sections  25.101, 25.105, 

and  52.225-3  concerning  Canadian 

products. 

DATE  Effective  date:  January  1, 1989. 

Comment  date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  on  or 
before  February  28, 1989,  to  be 
considered  in  ti^e  formulation  of  a  final 
rule.  Please  cite  FAC  84-41,  in  all 
correspondence  on  this  subject. 
FOR  FURTHCR  MTONMATION  CONTACT: 
Margaret  A.  Willis.  FAR  Secretariat. 
Room  4041.  OS  Building,  Washington. 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  United  States-Canada  Free-Trade 
Agreement  and  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988  necessitate  duoiges  to  the 
Federal  Acquisition  Regulation. 

B.  Determination  To  issue  an  Interim 
.  Rule 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DoD).  die  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulations  in  FAC  84-41,  as  an  interim 
rule.  This  action  is  necessary  because  of 
the  approval  of  the  United  States- 
Canada  Free-Trade  Agreement  which 
takes  effect  January  1, 1989. 

DoD,  GSA,  and  NASA  have 
determined  that  compelling  reasons 
exist  to  promulgate  an  interim  rule 
without  prior  opportunity  for  public 
comment.  However,  pursuant  to  Pub.  L. 
98-577  and  FAR  1.501.  public  comments 


received  in  response  to  this  interim  rule 
will  be  considved  in  formulating  a  final 
rule. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  this 
interim  nile  does  not  impose  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  bom 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501.  et  seq. 

D.  Regulatory  Flexibility  Act 

This  interim  rule  amends  Parts  25  and 
52  and  may  have  a  significant  economic 
impact  on  a  substantial  niunber  of  smaU 
entities.  The  actual  impact  is  not  known. 
Publication  of  this  rule  will  afibrd  the 
pubUc  the  opportunity  to  comment  on  its 
economic  impact  on  small  entities  and 
such  comments  will  be  considered  in  the 
formulation  of  the  final  regulatory 
flexibiUty  analysis  and  the  final  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  from  the  FAR  Secretariat 

List  of  Subjects  in  48  CFR  Parte  25  and 
52 

Government  procurement. 

Dated:  December  27, 1968. 
Hany  8.  RoiiiMki. 

Acting  Director,  Off  ice  of  Federal  Acquisition 
and  RegaJatory  Policy. 

Federal  Acquisition  Circular 

[Number  84-«] 

Unless  otherwise  specified.  aD 
Federal  Acquiaitk)n  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-41  is  effective  January  1, 1900. 
Alfawl  G.  Volkman. 

Acting  Deputy  Aatiatant  Secretary  ofDefemm 
for  Procurement 
Rkkanl  G.  Anatiai, 
Acting  Administrator,  GSA. 
December  20, 1988. 
8.).  Evans. 

AseutOBt  Administrator  for  Procurement 
(NASA). 

Federal  Acquisition  Circular  (FAC) 
84-41  amends  the  Federal  Acquisitifm 
Regulation  (FAR)  as  specified  below: 

Implementation  of  die  Procuiemsnt 
Provisions  of  the  U.S.-Canada  Fkee- 
Trade  Agreement 

FAR  25.105(e)  is  added  and  section 
25.101.  Subpart  25.4,  and  the  clause  at 
52.225-3  are  revised  to  include 
requirements  with  respect  to 
acquisitions  from  Canada. 


Therefore,  48  CFR  Parts  25  and  52  are 
amended  as  set  forth  below: 

PART  25— FOREIGN  ACQUISITION 

1.  The  autiiority  citation  for  48  CFR 
PmriB  25  and  52  continues  to  read  as 
Mlows: 

Autiiority:  40  U.S.C  486(c);  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  25.101  is  amended  in  the 
definition  "Domestic  end  product"  by 
adding  a  sixth  sentence  to  read  as 
follows: 

25.101    Definitions. 


"Domestic  end  product"  *  *  *  On 
acquisitions  above  $25,000  in  value,  . 
componento  of  Canadian  origin  are 
treated  as  domestic. 

•  •       •       •       * 

3.  Section  25.105  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

2S.10S    Evaluating  off  era. 

•  *        *        *        * 

(e)  The  evaluation  in  paragraph  (a)  of 
this  section  shall  not  be  applied  to  offers 
of  Canadian  end  products  above  $25,000 
(see  25.402(a)(3]).  For  the  definition  of 
"Canadian  end  product"  see  25.401. 

4.  Section  25.400  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)  and  a  period  at  the  end  of 
paragraph  (b);  by  inserting  at  the  end  of 
paragraph  (b)  ";  and"  ;  and  by  adding 
paragraph  (c)  to  read  as  follows: 

2&400   Scope  Of  subpart 

•  •       •       •       • 

(c)  Acquisitions  involving  offers  of 
Cuiadian  end  producte  under  the  United 
States-Canada  Free-Trade  Agreement 
as  approved  by  Congress  in  die  United 
States-Canada  Free-Trade  Agreement 
baplementation  Act  of  1988  (19  U.S.C 
2112  note). 

6.  Section  25.401  is  amended  by 
alphabetically  adding  the  definition 
"Canadian  end  product"  to  read  as 
follows: 

28.401    Definitions. 

"Canadian  end  product"  as  used  in 
this  subpart  means  (a)  an 
unmanufactured  end  product  mined  or 
produced  in  the  territory  of  Canada  or 
other  territories  to  which  the  customs 
laws  of  Canada  apply;  or  (b)  an  end 
product  manufactured  in  the  territory  of 
Canada  or  other  territories  to  which  the 
costoms  laws  of  Canada  apply,  if  the 
cost  of  the  components  mined,  produced 
or  maimfsctured  either  in  the  territory  of 
Canada,  or  other  territories  to  which  the 
customs  laws  of  Canada  apply,  or  in  the 
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United  States,  exceeds  50  percent  of  the 
cost  of  all  the  componente. 

6.  Section  25.402  is  amended  by 
revising  the  fourth  sentence  in 
paragraph  (a)(1);  by  redesignating 
paragraphs  (a)(3)  and  (a)(4)  as  (a)(4)  and 
(a)(5);  and  by  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

25.402    PoHcy. 

(a)(1)*  •  •  When  die  value  of  die 
proposed  acquisition  is  estimated  to  be 
below  the  Trade  Agreements  Act 
threshold,  the  restrictions  of  the  Buy 
American  Act  or  the  Balance  of 
Paymente  Program  shall  be  applied  to 
foreign  offers,  except  as  noted  in 


subparagraphs  (a)(2)  and  (a)(3)  of  this 
section  (see  25.105). 

(a)(3]  As  required  by  Section  306  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  2112  note),  agencies  shall 
evaluate  offers  of  Canadian  end 
products  above  $25,000  without  regard 
to  the  restrictions  of  the  Buy  American 
Act  (see  Subpart  25.1)  or  the  Balcuice  of 
Payments  Program  (see  Subpart  25.3). 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  52.225-3  is  amended  by 
removing  in  the  tide  of  the  clause  the 


date  "(AUG  1988)"  and  inserting  in  ite 
place  "(JAN  1989)";  and  by  adding  in 
paragraph  (a)  a  fourth  sentence  to  read 
as  follows: 

52.225-3    Buy  American  Act— Su|]t)H«s. 

•        *        •        •        • 

"Domestic  end  product"  *  *  *  On 
acquisitions  above  $25,000  in  value, 
components  of  Canadian  origin  are 
treated  as  domestic. 


[FR  Doc.  88-30111  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Part  530 

Empioyment  of  Homeworiters  in 
Certain  Industries 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor. 

action:  Advance  notice  of  proposed 
rulemaking;  notice  of  hearings. 

summary:  The  Wage  and  Hour  Division 
is  considering  proposing  revisions  in 
Regulations,  29  CFR  Part  530.  which 
would  modify  the  current  prohibition  on 
the  employment  of  homeworkers  in  the 
women's  apparel  industry.  Public 
hearings  will  be  conducted  to  gain 
information  about  the  characteristics  of 
this  industry  and  the  kinds  of 
enforcement  mechanisms  appropriate 
for  a  new  regulation  governing  women's 
apparel  homework. 

The  Department  believes  that 
changing  workforce  demographics 
indicate  a  demand  by  workers  for 
increased  workplace  flexibility, 
including  the  option  to  work  in  one's 
own  home,  and  that  the  current 
prohibition  on  homework  in  the 
women's  apparel  industry,  because  it 
forecloses  such  flexibility,  should  be 
modified.  The  Department  believes  that 
with  the  adoption  of  appropriate 
enforcement  mechanisms  it  can 
effectively  enforce  the  Fair  Labor 
Standards  Act  in  the  women's  apparel 
industry,  and  therefore  seeks 
information  regarding  specific 
enforcement  issues  pertinent  to  this 
industry. 

DATES:  The  public  hearings  will  be  held 
in  Miami,  Florida,  on  February  22-23, 
1989,  San  Antonio,  Texas,  on  March  2-3, 
1989,  and  Chicago,  Illinois,  on  March  8- 
9, 1989.  The  hearings  will  begin  at  9:30 
a.m.  local  time.  Interested  parties  who 
wish  to  testify  in  person  should  so  notify 
the  Wage  and  Hour  Administrator  in 
writing  no  later  than  February  3, 1989. 
Oral  testimony  will  be  kept  to  a 
maximum  of  twenty  minutes,  unless 
different  arrangements  are  made  in 
advance  with  the  Administrator. 
However,  persons  testifying  are  free  to 
submit  more  extensive  written 
statements  for  inclusion  in  the  hearing 
record.  Also,  such  persons  are  asked  to 
advise  the  Administrator  on  their  need, 
if  any,  for  translators. 

All  interested  parties  are  invited  to 
submit  written  comments  on  this  matter 


to  the  Administrator  on  or  before  March 

30,1989. 

addresses:  The  locations  for  the  public 

hearings  are  as  follows: 

Riverfront  South  Hall, 

City  of  Miami  Riverfront  Hall. 

Miami  Convention  Center, 

400  S.E.  2nd  Avenue, 

Miami,  Florida  33131. 

Institute  of  Texan  Cultures, 

801  South  Bowie, 

Hemisfair,  Plaza, 

San  Antonio,  Texas  78206. 

2525  Ceremonial  Courtroom, 

Everett  McKinley  Dirksen  Federal 

Building, 
219  South  Dearborn, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  V.  Smith,  Administrator,  Wage 
and  Hour  Division.  U.S.  Department  of 
Labor,  Room  S-3502.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(202)  523-8305.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Section 

11(d)  of  the  Fair  Labor  Standards  Act 
(FLSA)  provides  that  the  Secretary  of 
Labor  is  "authorized  to  make  such 
regulations  and  orders  regulating, 
restricting,  or  prohibiting  industrial 
homework  as  are  necessary  or 
appropriate  to  prevent  the 
circumvention  or  evasion  of  and  to 
safeguard  the  minimum  wage  rate 
prescribed  in  this  Act."  Pursuant  to  this 
authority,  the  Secretary  has  issued 
regulations,  published  as  Part  530  of 
Title  29  of  the  Code  of  Federal 
Regulations.  As  originally  issued  in  the 
1940's,  these  regulations  prohibited  the 
employment  of  industrial  homework  in 
seven  industries:  Knitted  outerwear 
women's  apparel;  jewelry 
manufacturing;  gloves  and  mittens; 
button  and  buckle  manufacturing; 
handkerchief  manufacturing;  and 
embroideries.  Homework  in  other        " 
industries  has  not  been  prohibited  under 
the  FLSA.  These  regulations  essentially 
provided  that  the  production  of  goods  in 
these  restricted  industries  could  not  be 
carried  on  by  employees  in  or  about  a 
home,  apartment,  tenement,  or  room  in  a 
residential  establishment  except  by  a 
certified  homeworker.  Under  specified 
conditions,  an  employer  could  obtain 
individual  certificates  for  employees 
unable  to  adjust  to  factory  work 
because  of  age  or  physical  or  mental 
disability  or  unable  to  leave  home 
because  their  presence  was  required  to 
care  for  an  invalid  there.  Individuals 
could  also  be  employed  as  industrial 
homeworkers  in  the  restricted  industries 
under  the  supervision  of  a  sheltered 
workshop  without  obtaining  a  certificate 
under  Part  530. 


In  1984,  the  Department  published  a 
final  rule  implementing  an  employer 
certification  system  in  the  knitted 
outerwear  industry.  On  August  21, 1986 
(51  FR  30036),  the  Department  proposed 
to  extend  this  certification  system  to  the 
remaining  restricted  industries.  Based 
on  its  analysis  of  the  comments 
submitted  on  that  proposal  and  its 
review  of  enforcement  experience  in  the 
knitted  outerwear  industry,  the 
Department  issued  a  new  proposal  on 
March  30, 1988  (53  FR  10342).  That 
proposal  noted  that  many  commenters 
had  submitted  specific  objections  to  the 
extension  of  the  certification  program  to 
the  women's  apparel  industry.  It  also 
stated  that  the  Department  would 
continue  to  study  the  issues  with  respect 
to  this  industry  and  that  any  further 
rulemaking  in  women's  apparel  would 
proceed  by  a  separate  rulemaking 
process.  Finally,  the  proposal  included  a 
number  of  additional  mechanisms  for 
enforcement  of  the  FLSA  with  respect  to 
employers  of  homeworkers  in  these 
industries  and  improvements  in  the 
recordkeeping  rules  (29  CFR  Part  516) 
for  all  covered  homeworkers.  The  new 
enforcement  mechanisms  included 
provisions  for  civil  money  penalties, 
bonding  of  employers  under  certain 
conditions,  the  exclusion  from  the 
program  of  employers  in  States  where 
homework  is  banned,  and  mandatory 
denial  or  revocation  of  certificates  for 
certain  types  of  violations. 

After  reviewing  the  comments 
submitted  on  the  March  1988  proposal,  a 
final  rule  was  published  on  November 
10, 1988  (53  FR  45706). 

In  developing  a  new  rule  for  women's 
apparel,  it  is  likely  the  Department  will 
adopt  some  form  of  certification  system 
which  incorporates  some  or  all  of  the 
enforcement  mechanisms  already  in 
place  for  the  other  restricted  industries. 
However,  consideration  will  also  be 
given  to  possible  special  enforcement 
mechanisms  to  address  any  particular 
characteristics  of  the  women's  apparel 
industry  and  the  Department's 
enforcement  resources  needed  to  assure 
FLSA  compliance.  The  Department 
believes  the  current  prohibition  on 
women's  apparel  homework  is  not 
necessary  to  assure  FLSA  compliance 
provided  the  alternative  rule  is  carefully 
designed  to  meet  enforcement  needs  in 
this  industry.  Thus,  the  current  ban  will 
be  retained  only  if  no  practical 
alternative  can  be  identified. 

The  public  hearings  are  for  the 
purpose  of  gathering  information  about 
the  characteristics  of  the  women's 
apparel  industry  to  assist  the 
Department  in  developing  an  effective 
homework  rule  for  this  industry.  The 
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Department  plans  to  develop  a  rule 
which  will  achieve  maximum  workplace 
flexibility  consistent  with  its  overall 
responsibility  for  enforcing  the 
protective  provisions  of  the  FLSA.  The 
hearings  are  not  intended  as  forums  for 
discussions  of  other  issues,  and  the 
witnesses  are  asked  to  focus  their 
testimony  on  providing  specific  data  in 
this  area.  In  preparing  testimony  or 
written  comments,  the  public  is  asked  to 
address  the  following  questions: 

1.  What  differences  exist  between  the 
women's  apparel  industry  and  the  other 
restricted  industries?  What  if  any 
additional  enforcement  mechanisms 
should  be  adopted  to  ensure  FLSA 
compliance  among  employers  of 
homeworkers  in  this  industry? 

2.  What  is  the  size  of  the  homeworker 
workforce  in  the  women's  apparel 
industry  today?  What  expansion  of  the 
use  of  homeworkers  should  be 
anticipated  if  homework  is  permitted? 

3.  What  are  the  characteristics  of 
homeworkers  and  factory  workers  in 
this  industry? 


4.  How  is  work  distributed  by 
manufacturers  in  this  industry?  What 
role  is  played  by  contractors  or  jobbers? 
What  controls  do  manufacturers 
maintain  over  who  performs  the  work 
and  how  much  they  are  paid? 

5.  What  is  the  range  of  wages  paid 
women's  apparel  homeworkers  and 
factory  workers?  Are  piece  rate  wages 
the  predominant  method  of  payment 
used  in  homework?  Are  other  methods 
used? 

6.  When  piece  rates  are  used,  how  are 
those  piece  rates  being  established  in 
this  industry  at  present?  Is  it  feasible  to 
require  that  some  objective  standard  be 
met  in  the  fixing  of  those  rates?  If  so, 
what  standards  should  be  adopted  to 
assure  that  price  rates,  if  used,  are  fixed 
in  such  a  way  as  to  minimize  the  need 
for  "make-up"  pay  in  assuring  that  all 
woricers  receive  at  least  the  statutorily 
required  minimum  wage  and  overtime? 

Persons  who  have  not  previously 
advised  the  Administrator  that  they 
wish  to  testify  at  the  hearings  will  be 
heard  as  time  permits  following  those 


who  have  been  scheduled,  but  they  may 
be  limited  to  ten  minutes  each  for  their 
presentation. 

This  document  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smith.  Administrator,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  590 

Employment  Investigation,  Labor, 
Law  enforcement.  Minimum  wages. 
Wages,  Licenses. 

Signed  at  Washington.  DC  on  this  28th  day 
of  December  1968. 

Ann  McIjiHghlin, 

Secretary  of  Labor. 

Fred  W.  Alvarez. 

Assistant  Secretary  o(  Employment 
Standards. 

Paula  V.  Smith. 

Administrator.  Wage  and  Hour  Division. 
[FR  Doc.  88-30144  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
UrtMH  ItaM  Transportation 


49  CFR  Part  604 

[Docket  No.  SS-E] 

Cliartor  Sorvloe;  Amendment 

aocncy:  Urban  Masa  Transportation 

Administration  (UMTA).  DOT. 

action;  Final  rule. 

summary:  This  final  rule  sets  forth  the 
Urban  Mass  Transportation 
Administration's  ("UMTA")  amendment 
to  its  Charter  Service  Regulation  to 
provide  additional  exceptions  to  the 
general  prohibition  on  the  use  of  UMTA- 
funded  equipment  and  facilities  for 
charter  service.  This  rule  adds  three 
exceptions  to  the  regulation.  The  first 
exception  would  allow  the  incidental 
use  of  UMTA-funded  equipment  and 
facilities  for  direct  charter  service  with 
non-profit  sodcd  services  agencies  under 
certain  conditions.  The  second 
exception  provides  an  additional 
exception  for  non-iubanized  areas  by 
allowing  UMTA-funded  equipment  and 
facilities  operated  by  recipients  in  such 
areas  to  be  used  incidentally  in  direct 
charter  service  for  certain  social  service 
agencies  providing  service  for  elderly 
persons.  The  third  exception  allows 
UMTA-funded  equipment  and  facilities 
to  be  used  on  an  incidental  basis  in  any 
particular  charter  service  for  which  the 
UMTA  recipient  and  the  local  private 
operators  have  readied  an  agrewoaent  as 
part  of  the  willing  and  able 
determination  allowing  the  recipient  to 
provide  such  service. 
cmcnvi  DATi:  January  30. 1989. 

FOR  PUItTMCR  INFORMATION  CONTACT: 

Theodore  A.  Munter,  Assistant  Chief 
Counsel,  Office  of  Chief  Counsel,  Room 
9316,  UMTA,  400  Seventh  Street,  SW., 
Washington.  DC  20Bga  (202)  866-1980; 
or,  Jeanmarie  Homan,  Regional  Coimsel, 
Office  of  the  Chief  Counsel  Suite  100, 
Urban  Mass  Transportation 
Administration.  6301  Rockhill  Road. 
Kansas  Qty.  Missouri  64131,  (816)  926- 
5053. 
tUPfUMDIT  ARV  INTORMATION: 

LBackgcound 

A.  GeneraJ 

On  April  13. 1987  UMTA  promulgated 
a  complete  revision  of  the  regulation 
that  governs  permissible  charter  service 
by  UMTA  redpienU  (49  CFR  Part  604; 
hereafter  the  "1987  Regulation").  In 
implementing  subsections  3(f)  and' 
12(c)(6)  of  the  Urban  Mass 
Transportation  Act,  as  amended  ("UMT 


Act").  (40  U3JC  1002(1)  end  ltoa(c}(6]). 
the  1887  Regalalion  is  designed  to 
ensure  that  UMTA-funded  eqeipBMBt 
and  facilities  are  used  to  meet  aass 
transpcwtation  needs  as  intended  by  tta 
UMT  Act  and  to  protect  the  private 
charter  industry  from  subsidiaad  and 
unfair  competition  by  Federally  aaiiBtid 
grantees. 

The  1987  Regulation  establisfaaa  a 
general  prohibition  on  the  use  of  UMTA- 
funded  equipment  and  facilities  in 
charter  service  operations  but  penrits 
their  incidental  use  where  no  private 
charter  operator  is  determined  to  be 
willing  or  able  to  provide  the  senrke,  or 
where  additional  equipment  or 
equipment  accessible  to  elder^  or 
handicapped  persons  is  needed  by  a 
private  operator.  Two  additloaal 
exceptions  exist  but  onlv  on  approval 
by  UMTA:  one  for  hard^p  sitaetloBS  in 
non-urbanized  areas,  and  the  otiMr  for 
special  events.  * 

On  December  22. 1987.  the  Presideiit 
signed  the  Department  of  "PranqKirtatian 
and  Related  Agencies  ApproprlaBons 
Act  1988  (Pub.  L.  100-202. 101  Stat  1329t 
hereafter  the  "FY  1988  Act").  In  die 
conJference  report  accompanying  the  FY 
1988  Act  UMTA  was  directed  to 
undertake  a  ruionaking  to  amend  the 
charter  service  regulation  to  "permit 
non-profit  social  service  agencies  with 
clear  needs  for  affordable  and/or 
accessible  equipment  to  seek  bids  for 
charter  soYioes  from  publicly  funded 
operators."  (H.  Report  100-498,  p.  H 
12787  as  printed  in  the  Congrasaional 
Record.  12/21/67).  This  Report  sooests 
that  "[t]hese  non-profit  agencies  *  *  * 
be  limited  to  government  entities  and 
fboee  entitiae  sabject  to  sections  501(c) 
1, 3. 5  (sic)  and  19  of  the  Internal 
Revenue  Code."  The  Report 
recommends,  further,  that  "[i]n  such 
cases,  ttks  public  operator  *  *  *be 
required  to  identify  to  the  chartering 
cnanisattaos  any  private  operator  that 
has  notified  it  of  its  willingness  and 
ability  to  provide  comparable  durter 
service."  UMTA  notes,  parenthetieally, 
that  the  dtation  in  the  Report  language 
to  Internal  Revenue  Code  501(cX5)  was 
a  misprint;  the  conferees  intended  to  dta 
section  501(c)(4)  of  the  Code. 

The  language  of  the  Conference 
Report  100-498  (hereafter  the 
"Conference  Report")  reflects  a  f,anrem. 
shared  by  the  Congress,  UMTA.  and 
various  interested  parties,  that  the  1987 
Regulation  may  be  adversely  Electing 
persons  who  are  "transportatioB 
disadvantaged-"  that  is.  persons  of 
limited  physical  or  finandal  means  who 
depend  heavily  on  publidy  subsidized 
mass  transportation  services  to  meet 
their  needs  for  travel 


B.TheNPRM 

On  May  25, 1088,  UMTA  published  a 
BOtice  of  proposed  rulemaldng  designed 
to  carry  out  Uie  directives  in  the 
Ckmference  Report  (53  FR 18964;  May 
Wk  1988.  hereafter  the  "NPRM.")  The 
ftial  rule  published  today  is  essentially 
similar  to  the  proposed  rule. 

In  the  preamble  to  the  NH^  UMTA 
dteeaased.  at  length,  the  Conference 
gapnit  recommendations  and  invited  the 
public  to  submit  comment  and  data  on 
anmerous  specific  issues.  The  60-day 
comment  period  dosed  on  July  25. 1988. 

UMTA  held  four  public  hearings 
during  the  comment  period  to  soUdt 
ooMBMOts  on  the  NPRM.  A  total  of  fifty- 
elgte  fM)  witnesses  commented  at  the 
hearings  in  Washington,  DC;  Kansas 
City.  Missouri;  Cincinnati,  Ohio;  and 
San  Prandsco.  California.  Additionally. 
UMTA  received  eighty-two  (82)  written 
oonmients  plus  one-hundred  and  thirty- 
four  (134)  responses  to  a  survey 
conducted  by  the  American  Bus 
Assodation  (ABA).  The  breakdown 
among  commenter  categories  is  as 
fellows: 


83    UMTA  urban  recipients  and  local  gov- 
ernments 
11    UMTA  rural  redpienta 
173    Private  charter  operators,  including  134 
responses  to  the  ABA  survey  and  38 
Individual  comments 
4    Public  Trade  Asaodations 
•   Mvate  Trade  Aasodations 
10    State  Covemments 
8    Nonprofit  Social  Service  Agenciei 
4    Consumers 
2    Public  Employees  and  Labor  Unions 

2M  Total 


The  comments  describe  local 
conditions  and  concerns,  and  reveal  that 
ttw  charter  issues  and  problems  vary  in 
kind  and  degree  in  communities  across 
die  country.  However,  despite  the 
diversity  in  local  circumstances, 
redpients  and  private  operators  remain 
polarized  in  their  view  of  the  1987 
Regulation.  Comments  bom  most 
p««ijifaaf«  and  from  their  public  trade 
asaodations,  as  well  as  from  public 
smplopees,  local  governments,  non- 
profit agendes,  and  constuners  express 
continued  opposition  to  the  1987 
Regulation,  liese  groups  and 
in(Uviduals  uniformly  support  the  need 
for  an  exception  to  the  regulation.  Their 
•valuation  of  the  NPRM,  however,  is 
mixed.  While  some  redpients  fully 
sappost  the  exception  as  proposed, 
Bwny  bdieve  the  proposed  exception  is 
too  laalilctive.  and  several  considered 
tha  certification  process  burdensome. 
On  the  othn  side,  the  private  operaton 
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and  tiis  tmde  assodaMoas  that 
represent  them  remain  unified  in  their 
support  of  the  1887  RegulatioB  and 
adamantly  oppose  the  NPRM.  They 
express  concern  that  the  proposed 
exception  is  too  broad  and  that  the 
certmcatian  process  is  iinaiifnr>7^»y|)]ff 
and  may  easfly  be  abused. 

Many  commenters  comment  at  length 
on  the  X987  Regulafion  and  on  the 
proposed  excepfioa.  some  providing 
spcKdSc  responses  to  Iha  somerous 
questions  UMTA  posed  tn  the  NPRM. 
An  issae-by-issue  summary  ctf  Ihe 
significant  comments  received  and 
UMTA's  response  to  tb«n  is  set  forth  la 
the  following  section.  A  few  specffic 
comments  are  also  noted  and  addressed 
in  the  Analysis  of  the  Amendment 


n.  Specific  Owmmsmts  aad  UMlA'a 
Respoosa 

This  section  is  in  two  p«ta.  Hm  first 
part  considen  the  conawBfts  OB  the 
NPRM.  TW  ascend  pert  disoasses  the 
final  actian  DMTA  h  taUag  la  tie 
rulenakiBg  puUislMd  today. 

A.  Comaeat$«a  dm  NPBM 


regalatiQa 
between 


Amtmr 

aoaosptiona  whUh 
to  pwsids  disadt 
Aef 


itkat«he( 
proesasis  a.psdual  oaa  aad  dmt  As 
regulation  aamt  be  flwaa  a  dnBoe  to 
wask  telsas  It  is  diaqged.  SawBsal 
commentsas  solad  aiosa^plas  af  private 
operatosa  aad  lacjpiaats  awskhjg 
tqfsthsr  ts  aooanasadatB  dm  mavcaMOt 
of  large  giuspsaa  local  Aartfc^ 

retrained  to  think  of  contacting  the 
private  aaolar  whea  they  aaed  fihaetsr 
service,  hot  aaqphaatea  that  again,  diis  is 
partafagpadiial  sriaoatioaalpsooass. 
Thrrj  rsflgsst  thatfliiiag  say  pnrttrai  nf 
the  chartv  aMrkat  back  to  sec^ptents 
wiU  undssnina  this  adacatieaal  psooass. 
TiMsa  casoaMBtars  also  point  oat  that  SN 
the[ 

andniffitsliisaathei 
affoidad  imriwr  the  * 
they  will  be  aUe  to  sarve  Iha  geaesai 
paMfc^i  total  aeeds  better  as  oompased 
to  nsajpisats  afho  aseaestrfctad  to 
limited,  inddcatsl  aaeal  ^etr 
eqnipassat  to  provide  charter  aenieea. 
A  lew  ooBBMats  boB  Jacal  and  alate 
redpiraits  express  soUaf  frssot  the 
pcassurs  to  psewide  ebartar  service  ^at 


as  one  states,  detracts  from  Iheir  real 
objective,  wfaicb  is  to  provhie  mass 
trauisit  services. 

Although  these  few  seem  to  support 
the  1987  Pi^gitlaHfi^  Qigy  aj0o  sn^^^port 

the  NPRM  as  proposed.  Most  oomiaents 
from  public  opsyators  oppose  the 
existbig  raguiatioa  and  support  the 
NPRM,  but  complain  that  the  NPRM  is 
toe  restrictive  to  address  dieir  concerns. 
Their  natianal  trade  assodation,  die 
American  Pidilic  Transit  Association 
("AFTA"),  notes  that  public  operators 
need  to  bo  fall  service  tsanqioitatioB 
psovidars  to  obtain  local  support,  a 
comment  echoed  by  a  substantial 
number  afcedptents.  Their  transit 
systems,  these  commenters  state, 
receive  local  bmding  and  an  viewed  as 
a  community  aendce,  aad  they  must  be 
avaflable  tosanre  the  needs  ol  local 
churdes.  schock  and  sod^ 
ongaaiiationi.  lacal  industry,  local 
gowemmantand  the  Cfaamberof 
Commerce,  as  wefl  as  special 
community  celebrations,  conventions 
and  other  events.  la  sam,  loesJ  charter 
services  are  viewed  by  recipients  as  a 
critical  part  «f  Aair  pablic  SMadate  and 
as  a  necassaiy  oonyoaent  ^  thetr 
efforts  taiiicit  die  siyport  of  their 
local  tai^afaiB. 

AMM^hUMTAadcMwiodges  Uwse 
conoams.  lAfTA  baltawss  dwt  tfato 
pescaptioa  is  aa<  ooartstent  wift  the 
sUtuteiy  dafhiition  «f  'teass 
trensportattea"  and  the  dtracflves  of  the 
UMT  Act  Section  U(gN«)  of  the  UMT 
Act  paoaidaa  Oat  UMTAfcadsmay  be 
used  far  msss  tssniportatioB  psuposaa, 
and  apadfiosHyaadadesdMutsr  service 
from  Ae  daflnitiaa  of  BUSS 
transpartatkm.  Ibe  fact  thata 
rec^iiant'a  amss  trsnsportatioa  services 
are  partial^  sappartad  by  local  J 
has  no  offset  oa  this  psaviskii 
these  local Ibnda, Uka  the UUtA< 
•M  iataaded  fercMtss  twasportatjoa 
paipoaes. 

UMTA  therefore  does  net  view  local 
matching  fandii^  as  a  Juatiflcatian  far 
eiTpsndii^  or  hypnsiing  ths  prohibitton 
on  the  use<tf  lAfZA  bmds  far  parposee 
other  than  mass  traa^Mrtatioa.  It  should 
be  noted  hi  this  mnnoction  that  s«bea 
equipment  and  facilities  ase  paichased 
solely  Midi  facal  faads.  ths  Ghaiter 
Savioe  Rsgulatioa  does  not  afp^. 
Kfaraovsc  while  soctfon  12(cN^  defines 
"maas  tsaasportatioa"  to  iacUde 
"special  eendca."  the  ooly  4pes  ef 
senfae  that  UMZA  seeogalaes  as  sach 
are  the  two  sparifiraUy  iadicatad  by 
Coagnss  ia  IMS  as  fiAi^  aader  the 
"special  aervice"  dwfiniMnn  of  "^aass 
transport  stioa."  Tlieee  am,  namely, 
service  aaoiasively  far  all  eldoE^  aiid 
haadiosppod  pemoas  fa  the  lec^iettt'a 
service  area,  or  service  for  workers  who 


live  in  the  inner  ci^,  but  woric  in  die 
subuibs.  See,  HJL  Ri^  Na  178S.  80th 
Cong..  2d  Sees,  cepriated  in  1668  US. 
Code  Coi^  Ad.  S-Mew*.  2BAl.The— 
types  of  spadal  servioe  should  not  be 
confused  with  charter  service  ior  local 
non-profit  or  commuoity  groups,  which 

are  sub^  to  Uw  general  prohibitioa  of 
section  12(c)(6). 

UMTAis  noaediekas  amdfal  at 
exaaiplas  citsd  by  caaamscrteis  m  which 
thn  Ipril  insr  niiijaVattsa  liiis    p  iiilli  I  !■ 
a  loss  of  charter  services  to  the 
oanamaMy.  A  typicsl  example  of  these 
problems  is  that  cited  by  an  urban 
redpient  which  atates  tlmt  it  has  haea 
unable  «a  psBvtde  a  46  aimite  chsMsr 
trip  for  a  fspanesa  baaiaass  delegaliaa 
which  bad  eons  to  look  at  a  petealiel 
iaistiial  heading  sits.  Ibe  recipient 
states  diat  dm  yen)  had  gone  wiitfaoat 


to  provide  teaanioe,  and  laoal  private 
operaton  ware  aalDtarested  ia  dotag  ao 
because  of  tfaa  simrt  trip  Aawlian. 
Anotbar  axaaq^  of  an  aamet 
conusmri^  aaad  area  that  far  a  hxal 
prognaa.  whioi^  •oGosdh^  ta  the 
commenter,  is  faadsdby  Hw  facal  pdtMc 
and  priwais  sectsc.  aad  daoismad  to 


break  dwopclecfpaasrty  thread 
educational  aad  saoisi  puugiiams  far 
young  lortdeats  efa  faw-tnooaa 
neighborhaod.  Ibe  coauaeater  statee 
diet  there  w«os  BMay  cfaartar  needs 
related  to  tw  prnipam.  Which  tvere  act 
being  mM  %y  «e  private  sector,  and 

would  net  he  sMt  by  the      

propoeed  te  the  NPKM.  Another 
commenter  eMes  the  case  of  the 
organizatien  for  dw  dmulupuiuutrily 
disabled  whidt  te  piepmiag  far  a 
special  evaat  miipit  nave  a  need  to 
transport  volunteers  te  die  ette  of  die 
event  for  s  dayof  orieatatioa  or 
tr&inBi^  iD0M  oooumnton ^nplnstoB 
diat  die  inability  of  UMTA  leiipiems  to 
piuv'Ide  charter  services  far  diese  moapi 
could  have  a  detrimental  economic  and 
sodal  ia^pact  aa  their  oasBmaaitiaa. 
UMTA  believes  dmt  nest  of  the 
problems  dted  may  be  solved  throi^ 
an  uadecstandSng  of  die  Qexibfli^ 
contained  in  die  April  19B7R^ulafioa. 
Accorfingly.  UMTA  is  induding  hi  flaa 
rulemaking  die  faonal  agreement 
process  m^iifA  has  been  used 
swncessfiiHy  to  resohre  the  problems 
illustrated  in  die  comoMnts  jeceiiad. 
This  precaes  ewaa  set  out  in  UMCA'a 
"Charter  Sendee  Questions  ^d 
Answass,"  82PR  42248, 42249, 
November  J.  1667.  Under  die  process,  as 
UMTA  iadpiant  may  provide  charter 
servioe  wdiea  it  has  indicated  Jn  its 
public  charter  iiotiae  a  desire  to  provide 
certain  types  of  durter  service,  and 
concludad  an  agreement  to  diis  eSeot 
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with  the  local  private  operators.  The 
mechanic*  of  me  process  are  discussed 
in  detail  below  under  the  Analysis  Of 
the  Aawmhnent  By  using  this  process, 
the  local  public  and  private  operators 
can  adapt  the  Charter  Service 
Regulation  to  local  conditions  and  can 
assure  full  and  appropraite  service  to 
the  local  community. 

Although  experience  'aas  now  shown 
that  the  formal  agreement  process  can 
be  a  successful  solution  to  the  concerns 
about  the  1987  Regulation.  UMTA  is 
mindful  of  the  Congressional  directive  to 
study  and  to  promulgate  additional 
exceptions  to  the  Regulation.  The 
directives  in  the  Conference  Report  are 
threefold.  They  specifically  direct 
UMTA  to  undertake  a  rulemaking  to 
amend  the  Charter  Service  Regulation  to 
"permit  non-profit  social  service 
agencies  with  clear  needs  for  afi^ordable 
and/ or  handicapped-accessible 
equipment  to  seek  bids  for  charter 
services  from  publicly  funded 
operators."  (H.  Report  10(M98.  p.  H 
12787  as  printed  hi  the  Congressional 
Record.  12/21/87).  They  also  suggest 
that  the  agencies  be  liinited  to 
governmental  entities  and  certain  tax 
exempt  organizations.  Additionally,  the 
Committee  recommends  that  an 
"exemption"  from  the  regulation  "be 
provided  to  those  public  transit 
authorities  which  purchased  charter 
rights  entirely  with  non-federal  funds 
prior  to  enactment  of  the  Urbem  Mass 
Transportation  Act  of  1964."  (Id.) 

Tliird.  the  Committee  asks  UMTA  to 
explore  "the  issue  of  whether  public 
transit  authorities  that  offer  only 
standard  transit  buses  for  charter 
services  should  be  permitted  to  compete 
against  private  operators."  (Id.)  bi  the 
NPRM.  UMTA  proposed  the 
recommended  exception,  and  sought 
public  comment  on  each  of  the 
approaches  suggested  in  the  Conference 
Report 

1.  Charter  Rights  Purchased  Before 
Enactment  of  the  UMT  Act  in  1964 

In  the  preamble  discussion  to  the 
NPRM.  UMTA  discusses,  at  length,  the 
Committees'  directive  to  explore  the 
possibility  of  creating  a  blanket 
exemption  from  the  regulation  for 
recipients  who  purchased  charter  rights 
entirely  with  non-Federal  funds  prior  to 
enactment  of  the  Urban  Mass 
Transportation  Act  of  1964.  In  that 
discussion  UMTA  expresses  its 
reluctance  to  propose  such  a  blanket 
exemption  because,  in  UMTA's  view, 
such  an  exemption  would  contravene 
the  statutory  requirements  of  the  UMT 
Act  UMTA  specifically  invited 
comment  on  whether  recipients  that 
purchased  charter  rights  prior  to  the 


enactment  of  die  UMT  Act  should 
receive  special  treatment  under  the 
charter  regulation.  UMTA  received 
fourteen  (14)  comments  in  response  to 
its  invitation.  Three  commenters  who 
strongly  advocate  such  an  exemption 
offeruttle  data  on  this  issue  other  than 
their  opinion  that  they  would  qualify  for 
the  exemption.  Most  recipients 
questioned  at  the  hearings  on  this  point 
state  that  they  did  not  know  wdiether 
they  would  qualify  for  the  exemption, 
but  admit  that  they  are  certainly  looking 
into  it  One  public  operator  states  that 
charter  rights  were  an  incidental  part  of 
the  buy-out  agreement  of  the  private 
operators'  business.  Another  recipient 
states  that  such  an  exemption  is 
arbitrary  and  would  be  unfair  to  the 
public  operators  that  may  not  qualify. 
Given  the  lack  of  data  submitted  on  this 
issue.  UMTA  has  determined  that  it  has 
no  legal  basis  to  change  its  view  that  an 
exemption  of  tUs  kind  is  contrary  to  the 
directives  of  the  UMT  Act 

2.  Suggested  Exception  based  on  Vehicle 
Characteristics 

The  Conference  Report  recommended 
that  UMTA  explore  "the  issue  of 
whether  public  transit  authorities  that 
offer  only  standard  transit  buses  for 
charter  services  should  be  permitted  to 
compete  against  private  operators."  In 
making  this  recommendation.  Congress 
was  seeking  to  determine  whether  a 
distinction  could  be  drawn  between 
charter  services  provided  by  public 
transit  authorities  in  standi  transit 
buses,  and  those  provided  by  private 
operators  in  over-the-road  coaches.  If  it 
could  be  established  that  public  transit 
authorities  using  standard  buses  to 
provide  short  local  trips  were  not  hi 
competition  with  private  operators,  an 
exemption  could  presumably  be  created 
on  this  basis.  In  the  NPRM.  UMTA 
specifically  asks  commenters  to  address 
this  issue.  UMTA  received  a  total  of  one 
hundred  and  sevenfy-two  (172) 
comments  on  this  issue,  including  one 
hundred  and  thirty-two  (132)  responses 
to  the  ABA  survey,  and  forfy  (40) 
written  and  oral  comments.  Of  this 
niunber,  one  hundred  and  fifty-four 
(154),  including  one  hundred  and 
twenty-nine  (129)  ABA  survey  responses 
and  twenty-five  (25)  written  and  oral 
comments,  respond  that  the  public  and 
private  operators  are  in  competition  for 
the  local  short  trip  charter  business 
regcudless  of  the  equipment  used.  The 
ABA  survey  responses  indicate  that 
local  trips  average  22.3%  of  the  private 
charter  operators'  charter  trips.  Private 
operators  note  that  the  local  short  trips 
are  the  "bread-and-butter"  of  their 
business  and  fear  that  an  exemption  for 
transit  coaches  would  foreclose  them 


from  a  significant  share  of  the  charter 
maiicet 

Although  both  private  and  public 
operators  note  the  advantage  of  transit 
coaches  as  compared  to  the  over-the- 
road  coaches  for  moving  large  groups 
efficientiy  on  short  urban  trips,  a  few 
private  operators  submit  that  they  have 
bf»en  building  or  increasing  their  fleet  of 
transit  coaches  and  restructuring  their 
rates  and  pricing  policies  for  local  short 
trips  since  the  1987  Regulation  opened 
this  market  to  them.  Given  the 
substantial  interest  expressed  on  this 
issue  and  based  upon  the  evidence 
submitted.  UMTA  has  determined  not  to 
propose  an  exemption  to  the  Charter 
Service  Regulation  for  transit-type 
coaches. 

In  the  NPRM  discussion  of  an 
exemption  for  transit  type  vehicles. 
UMTA  proposed  to  study  recipients' 
charter  services  prior  to  the 
promulgation  of  the  1987  Regulation  to 
determine  whether  there  was  an 
identifiable  pattern  of  service  based  on 
vehicle  comforts  and  amenities,  trip 
lengths  and  trip  durations.  The  evidence 
submitted  by  the  private  operators 
indicates  that  prior  to  the  1987 
Regulation.  UMTA  recipients  foreclosed 
the  private  operaton  from  the  local  trip 
maiicet  in  many  areas.  However,  many 
of  the  private  operaton  indicate  in  their 
comments  that  they  welcome  the 
opportunity  to  serve  this  maricet  Private 
operators  note  that  short  haul  business 
is  vital  to  them.  The  short  local  trips 
often  occur  during  the  weekdays  when 
long  haul  business  is  slow  and  vehicles 
may  be  idle.  Further,  they  state  that  the 
short  haul  business  is  important  to  gain 
local  recognition  and  to  build  a 
reputation  for  long  haul  business.  Based 
upon  these  comments,  UMTA  has 
determined  that  a  study  of  market  data 
prior  to  the  1987  Regulation  is  irrelevant 
and  inappropriate.  Consequently, 
UMTA  has  chosen  not  to  proceed  with 
the  study. 

Although  UMTA  has  determined  not 
to  propose  this  exception.  UMTA 
recognizes  that  in  some  communities  the 
local  private  operators  may  not  be 
interested  in  restructuring  their  business 
to  serve  the  local  market  However, 
UMTA  beUeves  that  an  exception  which 
would  result  in  foreclosing  aU  private 
operators  frtim  this  market  is  not  the 
appropriate  way  to  address  localized 
problems.  Again,  UMTA  believes  the 
existing  regulation  affords  the  flexibility 
needed  to  resolve  these  issues  through 
an  agreement  between  recipients  and 
local  private  operators.  Some  recipients 
currenUy  have  formal  agreements  with 
the  local  private  operators  which  - 
specifically  outline  the  types  of  charters 
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that  the  private  operators  gawtinf  «r  do 
not  wish  to  serve.  One  UMTAxecipifent, 
for  example,  has  entered  into  an 
agreemaat  wtth  local  private  operaton 
under  which  the  ndpiaDt  is  flowed  to 
provide  cbarter  service  wdUiin  a  50  miV> 
radius  of  its  service  area,  haviaga  trip 
duration  of  less  than  three  (3)  hours,  aiid 
for  weddiDgs.  city  and  county  agencies, 
and  local  college  athletic  events.  ^ 
codifying  die  Ibna^  agseeaient  fnx»ff» 
in  this  final  rule,  UMTA  intends  to 
emphasize  its  utility  as  an  effective 
means  of  accwMBwdateig  looal 
caaditiens  in  iiplpmnntiiTg  the  Charier 
Service  Regulation. 

3.  Proposed  Eicception  farNea-ftepfit 
Sacial  Service  Agenciet 

The  exc^ition  pn^>osed  in  the  NPRM 
was  issued  in  re^Kiase  toceacenis  that 
the  April  19^  Regulattoa  adversely 
aSects  the  transportation 
disadvantaged,  ix  appeand  from  these 
allegations  that  the  tran^rartation 
disadvantaged  were  dependent  upon 
public  operaton  to  serve  their  cbarter 
needs  and  that  private  operaton  were 
not  serving  this  market  While  the 
NPRM  is  based  an  this  basic 
assumption,  the  comments  received  on 
the  NniM  do  not  provide  sufficient  data 
to  make  a  conclusive  finding  on  this 
point  Of  some  two  hundred  and 
seventy-four  comments  (274),  only 
fourteen  (14)  state  that  the  local  private 
operaton  an  not  servii\g  the  needs  of 
the  community  and  onfy  half  of  these 
commenten  apecifioally  mention  the 
needs  of  the  transportation 
disadvantaged. 

Comawnts  from  disadvanti^ed 
consumen  and  gnmps  representing  their 
interests  are  noticeably  few  in  aumbec. 
Of  the  total  of  two  hundred  and  eeventy- 
four  (274)  comments  received,  only  two 
are  from  ^Mgaaiaatioas  repreaeaiii^  the 
disadvantaged.  Oae  of  these  two 
commenten  uiges  UMTA  to  aUow  small 
groups  in  rural  areas  to  diarter  vam 
instead  of  lasger  sod  mora  costly 
passenger  coaches.  The  other,  a 
consortium  of  50  social  service  agencies 
benefiting  the  disabled,  expressed  some 
concern  that  Um  buidens  ol  the  process 
could  have  a  "cbilling  effect"  on  the 
agencies  nHnnryting  to  sefve  the 
disabled  and  may  discourage  them  friom 
sponsoring  activities  requiring  charter 
service.  Consequenfly.  al^uMigh  the 
apparent  intent  of  Congress  ia  directing 
UMTA  to  undertake  thk  rulemaking 
was  to  meet  the  charter  needs  of  the 
transpertatioa  disadvantaged,  evidence 
submitted  to  the  dodcet  is  Jnsaffideat  to 
draw  the  conclusion  that  the  needs  of 
this  ^roup  are  not  being  laat  under  the 
April  1987  Reigulatioo. 


A  few  comments  were  racaived  bam 
both  pubbc  and  luivate  opv^on 
describing  their  local  experieaces 
relevant  to  charter  trips  for  the 
handicapped.  None  of  ibeae  coauaenten 
describe  specific  inridences  where 
service  has  not  bean  provided.  Ibese 
commenten  note  that  the  requests  for 
service  lor  handicapped  trips  are  very 
infrequent  explainii^  dut  handicapped 
groups  ofian  have  their  awn  veUdes  or 
are  generaUy  served  by  specialized 
providers.  It  is  also  noted  diat  special 
lift  equipped  vehicles  are  not  designed 
to  carry  large  ^tHips  of  handicapped 
individuals,  since  only  one  or  two 
wheeldiain  can  be  secured  in  these 
vehicles  at  one  time.  Additionally, 
public  vehicles  often  are  not  available 
for  incidental  charter  service  because 
they  are  needed  throughout  the  day  for 
fixed-route  service.  The  one  comment 
received  bom  an  association  of 
handicapped  oiganizalions  does  not 
caaiplffin  ci  a  lack  of  service  for  their 
ocganizations.  but  sather  requests  that  a 
lift-equipped  vehicle  be  avaihdile  for 
every  charter  to  enable  the  handicapped 
to  be  integrated  into  the  normal 
community. 

Coramants  were  also  received  on  the 
issue  of  the  cost  of  a  private  versus 
public  charter  service,  but  again  the 
data  submitted  are  insufficient  to 
determine  whether  the  cost  of  |»ivate 
service  adversely  affects  the 
transportatioD  disadvantaged.  There  is 
comment  from  both  recipients  and 
private  operaton  comments  that  school 
bus  operaton  provide  the  most 
reasonable  charter  services.  Conunents 
bom  recipieats  adso  indicate  that  some 
recipients  have  little  flexibility  to  reduce 
their  charter  rates  to  accoaimodate  the 
needs  of  disadvantaged  cbarter  groups 
because  the  rates  are  set  under  State 
law  or  iocal  pfilicy.  On  the  other  hand, 
private  operaton  comment  that  they 
have  discount  rates  for  certain  groups 
and  run  pro  bono  trips.  Both  recipieats 
and  private  operaton  indicate  that  the 
major  cost  diSerence  between  their 
respective  rates  is  attributable  to  the 
recipients'  lower  minimum  flat  rates  and 
not  their  hourly  rates,  except  in  the  rur^ 
areas  where  desdhead  miles  also  add 
significant  cost  to  short,  local  trips 
perfonned  by  private  operaton  who  are 
located  far  from  the  area.  Based  npoa 
the  comments  lec^ved,  it  appean  that 
the  transpertation  disadvantaged  have 
not  suffered  widespread  adverse  impact 
since  promulgation  of  the  April  1987 
Regulation,  except  perhaps,  in  racal 
areas. 

On  the  one  hand,  the  data  subnutted 
do  net  pcovide  suffirieat  infamatian  to 
contradict  or  fiiUy  to  support  the  basic 


assumption  that  the  April  1967 
Regulation  Biay  be  aduMsely  afiecti^ 
the  fcTinspeitatioa  disadvaategad  fey 
depriving  then  af  aooeas  to  affbrdaUe 
charter  servios.  On  the  other  hand, 
however.  UMTA  is  astodbd  of  the 
Congresstonal  edvioe  to  asoure  Aat 
those  with  "clear  needs"  for  charter 
service  are  adequate^  served  UMTA 
has  tbareCoR  determined  that  it  ehould 
amend  thengalatioB.  as  proposed,  with 
certain  nadificatioas  ja  response  to  the 
commmts  moeived,  as  discussed  in  the 
foUowiiif  section. 

B.  UMTA  'a  Kitai  Action 

In  this  final  nde,  ISkfTA  is  smendiog 
its  Charter  Sarvace  Regulation  to  provide 
three  additional  exceptions  to  ttie 
general  pniabitaan  on  the  use  of  UMTA- 
funded  eqajprneat  and  facilities  for 
charter  service.  The  fint  exception 
would  allow  the  use  af  UMTA-fimded 
eqaipamit  and  facilities  for  direct 
charter  servioe  with  non-profit  social 
service  agencies  that  are  govemraentai 
entities  or  mganizatioas  exeoipt  under 
Intemal  Revenue  Code  5ai(c)(l).  (3).  (4) 
and  (19),  provided  that  the  agency  is 
contracting  for  service  fisr  handicaRied 
pereens;  is  a  redpieot  of  funds  under 
certain  US.  Department  of  Health  and 
Human  Servioe  ("USIHiHS ")  ptoff^aa; 
or  has  been  Stote -certified  according  to 
the  procedure  set  fsrth  ia  sttbparwnK>h 
604.9(b)(SMiu)  (rf  the  Charter  Servioe 
Re^datioB.  The  second  exception 
provides  aa  additional  exoeptioa  for 
non-urbanized  areas  by  allowing 
UMTA-fanded  equipaieat  aad  facilities 
operated  by  recipients  in  such  areas  to 
be  used  incidentally  in  direct  charter 
service  for  social  service  agencies  that 
are  governmental  entities  or 
organizatioas  exempt  under  brtonel 
Revenue  Code  S<n(c)(l).  (3).  (4)  and  (!»}. 
provided  that  the  egency  is  contractiag 
for  servioe  forelderiy  persons.  The  thiid 
exception  allows  UMTA-fuoded 
equipment  and  facilities  to  be  used  oa 
an  incidental  basis  in  any  particular 
charter  service  for  which  the  UMTA 
recipient  and  the  local  private  operaton 
have  reached  an  agreeoieat  as  part  of 
the  willing  and  able  detemuoation 
allowing  the  recipient  to  provide  such 
service.  The  follo«viqg  nubnoctions 
explain  the  basis  and  proceduial 
requiremeats  for  these  exceptions. 

1.  Identifying  the  Transportation 
Disadvantaged 


In  fiaraiac  das  exocption.  it  is 
necessary  to  identify  the  persoos 
contemplated  by  the  Cenference  Report 
rwconMncmdalioa    persons  having  "clear 
needs  tor  afiosdable  and/or 
hnndiniffpftd  annosaiblc  equ^oieat"  aad 
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to  define  these  persons  in  a  manner 
familiar  to  the  transit  industry  and 
adaptable  to  the  charter  regulation.  In 
the  NPRM.  UMTA  proposes  an 
exception  allowing  recipients  to  provide 
direct  charter  service  to  government 
entities  and  certain  tax  exempt 
organizations  contracting  for 
transportation  for  the  elderly  and 
handicapped  or  to  certain  USDHHS- 
funded  social  service  agencies 
contracting  for  services  consistent  with 
the  agency's  function  and  purpose. 

Commenters  representing  both  public 
and  private  interests  generally  support 
the  exception  for  the  handicapped. 
However,  comments  on  the  other 
aspects  of  the  exception  are  mixed.  In 
general,  the  commenters  representing 
the  recipient's  interest  believe  the 
proposed  exception  is  too  restrictive. 
Tliese  comments  indicate  a  view  that  all 
organizations  with  a  public  or  a 
charitable  purpose,  i.e.  all  government 
entities  and  entities  exempt  from 
taxation  under  501(c)(1),  (3).  (4)  and  19. 
have  a  "clear  need"  for  affordable  and/ 
or  handicapped  accessible  equipment.  In 
contrast,  the  comments  from  private 
operators  generally  oppose  the 
exception  as  too  broad.  Several  note 
that  the  trips  for  the  elderly  represent  a 
substantial  percentage  of  their  business 
and  that  many  elderly  are  neither 
physically  nor  economically 
disadvantaged  but,  more  importantly, 
they  fear  the  exception  for  the  elderly 
would  be  unenforceable  and  easily 
abused. 

Several  commenters  criticize  the 
scope  of  Appendix  A.  which,  as 
proposed  in  the  NPRM,  lists  the  covered 
USDHHS  programs  and  defines  which 
social  service  agencies  are  eligible  for 
the  exception.  TTiey  express  the  view 
that  the  limitation  to  USDHHS  programs 
is  arbitrary  and  unfair  to  agencies  that 
are  funded  solely  under  State  or  local 
programs  yet  serve  social  needs  similar 
to  the  Federal  programs. 

In  response  to  these  comments, 
UMTA  has  modified  the  exception 
proposed  in  the  NPRM  for  the  elderly, 
limiting  it  to  recipients  in  non-itfbanized 
areas  and  also  adding  an  exception  for 
State-certified  agencies.  UMTA  believes 
this  is  an  appropriate  balance  of  the 
concerns  and  interests  expressed  by 
groups  funded  under  State  or  local 
programs  which  meet  the  USDHHS 
eligibility  guidelines  and  serve  a 
clientele  similar  to  that  of  the  groups  in 
Appendix  A.  As  discussed  in  detail, 
above.  UMTA  believes  that  the  1987 
Regulation  provides  the  necessary 
flexibility  throu^  the  formal  agreement 
process  to  assure  that  affordable  and 
adequate  charter  services  are  available 


to  the  general  public,  including  the 
transportation  (Usadvantaged.  The 
exception  provides  merely  additional 
assurance,  especially  in  non-urbanized 
areas,  where  implementation  of  the 
regulation  has  been  more  difficxilL 

UMTA  is  persuaded  that  the  addition 
of  an  exception  for  State-certified 
agencies  is  reasonable  and  consistent 
with  the  intent  of  this  amendment  to  the 
Charter  Service  Regulation,  which  is  to 
ensure  that  the  transportation  needs  of 
agencies  serving  the  transportation 
disadvantaged  are  met  UMTA  is  also 
Iiersuaded  that  the  exception  proposed 
in  the  NHIM  for  trips  based  on  the 
eligibility  standard  of  more  than  50% 
elderly  can  be  easily  abused.  Some  of 
the  comments  from  private  operators 
described  their  fears  of  potential  abuse 
and  difficulty  in  implementing  the 
proposed  exception.  It  was  noted  that 
the  population  over  55  years  of  age  is 
increasing  annually  and  that  many 
business  and  convention  charters  could 
carry  a  simple  majority  of  passengers  in 
this  age  group,  thus  technically 
qualifying  for  the  exception,  although 
inconsistent  with  its  underlying  intent. 
Private  operators  also  noted  that  in  the 
"real  world"  those  wanting  to  contract 
with  the  public  operator  could  easily 
claim  that  a  trip  was  for  elderly 
passengers  and  in  many  cases  neither 
the  public  operator  nor  the  private 
operator  could  confirm  the  veracity 
without  checking  individual 
identification.  As  enforcement  of  the 
process  is  largely  dependent  upon  the 
compliant  process,  a  violation  of  this 
standard  cannot  be  determined  by 
simple  observation  of  a  bus  load  of 
passengers  and  the  private  operators 
have  no  way  to  collect  information 
necessary  to  provide  an  objective  basis 
for  making  a  complaint. 

UMTA  believes  that  in  classifying  a 
group  of  elderly  persons  as 
disadvantaged,  one  must  take  into 
account  either  adverse  physical  or 
economic  circumstances.  Accordingly,  it 
is  UMTA's  view  that  elderly  persons 
having  a  physical  and  economic 
disadvantage  will  be  able  to  obtain 
charter  service  under  the  exception  for 
the  handicapped  and  for  HHS-funded 
social  service  agencies,  and  that  a 
separate  exception  for  the  elderly  would 
be  largely  redundant.  Further.  UMTA 
believes  that  the  additional  assurance 
provided  by  a  separate  exception  does 
not  justify  the  risk  and  potential  for 
abuse  the  exception  affords,  especially 
in  the  urban  areas.  In  balancing  the 
alternatives  to  ensure  against  abuse, 
UMTA  has  determined  that  this 
approach  is  less  burdensome  and  more 
effective  than  increasing  procedural  and 


administrative  requirements  to  coxmter 
the  potential  abuse  and  enforcement 
difficulties  of  the  exception  for  the 
elderiy  proposed  in  the  NPRM.  By 
recognizing  that  the  elderly  may  be 
transportation  disadvantaged  not 
because  of  age  alone  but  because  of 
physical  and  economic  conditions,  the 
exception  promulgated  today  ensures 
that  their  needs  are  met  through  a 
mechanism  which  can  be  readily 
verified  {uid  enforced. 

2.  Procedural  Requirements 

The  exception  proposed  in  the  NPRM 
required  that  the  governmental  entify  or 
tax-exempt  organization  which  is 
contracting  for  charter  service  submit  a 
certification  to  the  UMTA  recipient  that 
the  entify  or  organization,  and  the 
specific  charter  trip  in  question,  meet 
the  conditions  of  the  exception  to  the 
UMTA  charier  regulation.  In  the  text  of 
the  profKJsed  amendment  UMTA 
provides  the  working  of  the  certification 
process. 

UMTA  received  a  total  of  one 
hundred  and  sevenfy-six  (176) 
comments  on  this  process,  including  the 
one  hundred  and  thirty-four  (134) 
responses  to  the  ABA  survey.  Of  the  five 
(5)  comments  received  from  State 
Transportation  Depeulments  on  this 
issue,  four  (4)  submit  that  the 
certification  process  would  be  easy  to 
implement  and  support  the  approach.  Of 
the  eighteen  (18)  conmients  from 
recipients  and  those  representing  their 
interest  fourteen  (14)  indicate  that  the 
certification  process  would  be 
administratively  burdensome. 
Recipients  also  express  concern  that 
contracting  organizations  may  not 
understand  the  requirements,  may  give 
false  certifications,  or  may  be  too 
intimidated  by  the  certification 
requirement  to  use  the  exception 
effectively.  They  express  concern,  also, 
that  they  may  be  held  responsible  in 
situations  where  a  contracting  agency 
intentionally  or  unknowingly  make  a 
false  certification. 

The  overwhelming  majorify  (147  of 
150)  of  comments  from  private  operators 
and  those  representing  their  interests 
indicate  that  the  proposed  process  is 
unenforceable  and  easily  abused.  These 
commenters  urge  UMTA  to  require  a 
process  that  assures  private  operators 
prior  notice  and  opportunify  to  provide 
the  service  before  recipients  could 
contract  for  the  trip.  Most  advocate  a 
process  similar  to  the  petition  process 
for  the  non-urbanized  area  hardship 
exeption  which  requires  documented 
notice  to  the  private  operators  and 
UMTA  approval  before  recipients  can 
contact  directly  for  charter  services. 
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In  this  final  rule,  UMTA  has  decided 
not  to  alter  the  procedural  requirements 
proposed.  UMTA  believes  that  a  notice 
and  petition  process,  as  advocated  by 
the  private  operators,  creates  an  undue 
administrative  burden  on  recipients  and 
consmners.  is  impractical  and  costiy  to 
implement  on  a  frip-by-trip  basis,  and 
would  have  a  "chilling  effect"  which 
would  undermine  the  assurance  that 
UMTA  intends  to  provide  with  the 
exception.  In  balancing  these  concerns 
against  the  legitimate  fears  of  abuse, 
which  focus  primarily  on  the  structure  of 
the  exception  for  the  elderly,  UMTA  has 
determined  that  modifying  the  eligibilify 
requirements  of  that  exception  achieves 
the  same  objective  more  efficiently  and 
effectively  without  undermining  the 
purpose  of  the  exception. 

Although  UMTA's  goal  remains  a 
simple  and  easily  implemented 
exception.  UMTA  believes  that  the 
certification  process  is  a  necessary 
safeguard.  However.  UMTA  notes  the 
recipients'  fears  that  they  may  be  held 
responsible  for  ensuring  that  the 
conditions  of  eligibilify  are  met  by  the 
contracting  agencies,  and  has 
determined  that  it  will  not  require  a 
recipient  to  look  beyond  the  certification 
unless  the  recipient  has  a  "reasonable 
cause"  to  believe  that  the  certification  is 
falsified.  UMTA  considers  an  example 
of  "reasonable  cause"  to  be  a  past 
history  of  abuse,  or  a  patiem  of  abuse  of 
the  certification  by  the  contracting 
agency.  UMTA  expects  that  when  it  is 
brought  to  the  attention  of  a  recipient 
either  independentiy  or  through  the 
UMTA  complaint  process,  that  a 
contracting  agency  has  knowingly 
submitted  a  false  certification,  the 
recipient  shall  cease  providing  charter 
service  to  such  agency.  UMTA  will  take 
enforcement  action  against  recipients 
which  continue  to  provide  charter 
service  to  contracting  agencies  that  the 
recipients  have  reasonable  cause  to 
know  have  submitted  false 
certifications. 

In  the  discussion  of  the  certification 
process  in  the  NPRM.  UMTA 
specifically  requested  comment  on  the 
element  of  the  certification  which 
requires  assurance  of  compliance  with 
Tide  VI  of  the  Civil  RighU  Act  of  1964 
and  implementing  regulations 
thereunder.  Very  few  commenters 
address  this  issue  and  while  some 
suggest  that  it  is  perhaps  uimecessary. 
none  express  objection  or  suggest 
alternatives.  ConsequenUy.  UMTA  has 
not  altered  the  requirement  in  the  final 
rule,  except  to  add  the  regulatory 
citation  application  to  the  USDHHS 
funded  programs. 


m.  Analysis  of  the  Amendment 

4.  Subparagraph  604£  (b)(5) 

This  exception  aUows  all  UMTA 
recipients  to  contract  directiy  for  charter 
services  upon  obtaining  a  certification 
that  the  contracting  entify  or 
organization  and  the  specific  charter  trip 
in  question  meet  the  conditions  of  the 
exception.  These  conditions  are  set  forth 
in  subparagraphs  (i).  (ii)  and  (iii),  which 
also  provide  the  text  of  the  certification. 
This  exception  is  similar  to  that 
proposed  in  the  NPRM.  except  that  the 
condition  in  subparagraph  (ii),  allowing 
trips  where  more  than  50%  of  the 
passengers  on  the  trip  will  be  elderiy. 
has  been  removed  Moreover, 
subparagraph  (iii)  has  been  added  to 
expand  the  exception  to  State-certified 
groups  which  meet  the  same  eligibilify 
requirements  and  serve  a  clientele 
similar  to  tiiat  of  Uie  USDHHS-funded 
programs  listed  in  Appendix  A. 

In  reviewing  the  comments  we 
received  to  this  NPRM,  UMTA 
recognizes  that  there  are  entities  that 
perform  public  welfare  functions  that 
receive  no  Federal  assistance,  but  eitiier 
receive,  or  are  eligible  to  receive,  State 
or  local  government  public  welfare 
assistance,  comparable  to  the  assistance 
provided  by  USDHHS  to  tiie  programs 
listed  in  Appendix  A.  UMTA  has 
therefore  determined  that  in  certain 
circumstances,  it  would  be  inequitable 
to  deny  the  privileges  of  this  exception 
to  groups  of  persons  who  are  transit- 
dependent  or  fransportation- 
disadvantaged  and  who  are 
participating  in  charter  trips  arranged  by 
governmental  entities  or  tax-exempt 
organizations  that  receive  or  are  eligible 
to  receive  public  welfare  assistance 
from  a  State  or  local  government 
although  those  entities  or  oiganizations 
do  not  receive  funding  from  the 
USDHHS. 

Accordingly,  UMTA  has  estabUshed  a 
mechanism  by  which  a  State  may 
petition  UMTA  for  inclusion  on 
Appendix  A  of  a  governmental  entify  or 
tax-exempt  organization  that  receives 
no  assistance  from  USDHHS.  To  be 
eligible  for  inclusion,  a  State  must 
petition  UMTA  on  behalf  of  Uie 
requesting  entify  or  organization.  Any 
tax-exempt  organization  that  either 
receives  or  would  be  eligible  to  receive 
State  or  local  public  welfare  assistance 
funding  comparable  to  that  provided  by 
USDHHS  may  request  Uie  State  to 
submit  to  UMTA  a  petition  on  its  behalf, 
ff  the  State  determines  it  appropriate  to 
petition  UMTA  on  behalf  of  the  entify  or 
organization,  the  State  should  include 
with  its  petition  the  following 
information:  (1)  The  name  of  the  entify 
or  organization,  a  description  of  its 


membership  and  constituency,  and  the 
type  of  public  welfare  activities  it 
performs;  (2)  in  the  case  of  a  tax-exempt 
organization,  evidence  that  the 
organization  is  exempt  from  taxation 
under  subsection  501(c)(1).  (3).  (4).  or 
(19)  of  the  Internal  Revenue  Code;  (3)  a 
certification  by  the  entify/organization 
that;  (a)  It  is  a  government  entify  or  an 
organization  exempt  from  taxation 
under  subsection  501(c)(1),  (3).  (4),  or 
(19)  of  the  Internal  Revenue  Code:  (b)  it 
either  receives  or  is  eligible  to  receive, 
directiy  or  indirectiy.  from  a  State  or 
local  governmental  body  pubUc  welfare 
assistance  funding  comparable  to  that 
provided  by  USDHHS  to  tiie  programs 
listed  in  Appendix  A;  and  (c)  in  the 
course  of  carrying  out  the  programs  for 
which  it  has  been  organized,  it  arranges 
for  travel  of  groups  of  persons  who  are 
fransit-disadvantaged  or  transit- 
dependent  UMTA  will  review  the 
materials  submitted,  and.  at  its 
discretion,  request  additional 
information  bom  the  State  or  applicant 
In  addition.  UMTA  reserves  the  right  to 
seek  information  and  advice  from 
USDHHS  or  other  appropriate  sources. 
When  UMTA  makes  its  decision.  UMTA 
will  inform  both  die  State  and  the 
applicant  in  writing.  If  UMTA  approves 
die  petition.  UMTA  will  provide  the 
State  and  the  applicant  a  written 
statement  to  the  effect  that  an  UMTA 
recipient  may  execute  a  contract  with 
the  entify  or  organization  to  provide 
charter  service  directiy  to  that  entify  or 
organization. 

Two  commenters  ask  whether  the 
certification  could  be  submitted  as  a 
one-time  submission.  It  is  UMTA's 
intent  that  the  certification  be  made  on  a 
trip-by-trip  basis,  since  the  qualifying 
conditions  are  trip  specific  as  to  the 
passengers  to  be  transported  and  the 
purpose  of  each  trip.  UMTA  does 
recognize  situations  where  one  contract 
may  cover  more  than  one  trip  for  the 
same  passengers  and  the  same 
purposes,  such  as  a  week-long  day  camp 
program  for  handicapped  children. 
Under  these  situations,  a  single 
certification  would  be  acceptable. 

B.  Subparagraph  604 Jt  (b)(6) 

This  exception  permits  direct 
contracting  to  eligible  entities  and 
organizations  when  more  than  50%  of 
the  passengers  on  the  trip  will  be  elderly 
and  the  other  conditions  of  die 
certification  are  met  This  exception 
applies  only  to  recipients  in  non- 
urbanized  areas,  i.e.  areas  with 
populations  of  less  than  50.000.  Although 
these  recipients  generally  receive  funds 
under  UMTA's  Section  18  program,  the 
exception  applies  to  all  recipients  in 
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non-urbanized  areas,  regardless  of  the 
UNTTA  fandiDg  sonroe.  This  procedure  is 
consistent  with  the  non-nrbcmized  area 
hardship  exception  to  the  diarter  rale. 
This  exception  applies  the  same 
procedural  requirements  as  do 
subparagraphs  (S)(i)  and  (ii),  which  are 
discussed  above. 

In  the  NFVM,  diis  exception  was 
proposed  for  application  to  all 
recipients.  The  reasons  for  limiting  the 
exception  have  been  discussed  above. 

C  Subparagraph  e04J9(b)(7) 

This  provision  codifies  the  formal 
agreement  process.  UMTA  discussed 
this  process  in  iU  "Charter  Service 
Question  and  Answers,"  published  in 
the  Federal  Register.  November  3. 1987, 
42248,  at  42249.  UMTA  has  determined 
that  it  should  codify  the  process  as  an 
exception  in  this  final  rule  to  emphasize 
its  importance  and  utility  in  the  proper 
implementation  of  the  Charter  Service 
Regulation.  The  exception  as  set  forth  in 
this  final  rule  is  consistent  with  this 
previously  published  giridance.  Under 
these  agreements,  a  recipient  may 
operate  particular  charter  trips 
contracting  directly  with  the  customer 
where  there  is  a  fonnal  agreement  to 
this  effect  between  the  recipient  and  all 
private  operators  responding  to  the 
recipient's  notice  and  determined  to  be 
"willing  and  able".  To  take  advantage  of 
this  exception,  the  recipient  must 
complete  the  review  process  on  all 
repUes  to  its  annual  charter  notice. 
Except  for  the  limitations  of  incidental 
use.  the  recipient  and  the  private 
operators  may  define  the  excepted 
charter  service  in  any  terms  and 
conditions  agreed  to.  UMTA  is  not  a 
party  to  these  a^eements.  nor  is 
UMTA's  concurrence  or  apivoval 
required.  The  only  procedural 
requirement,  in  addition  to  conclusion  of 
a  formal  agreement,  is  that  notice  of  the 
agreement  be  published.  The  recipient's 
annual  published  notice  must  provide 
for  this  type  of  agreement  or  b« 
subsequently  amended  to  specifically 
refer  to  such  agreement,  before  the 
recipient  undertakes  the  charter  trips 
described  in  the  agreement 

D.  Appendix  A 

In  Appendix  A,  UMTA  provides  a  list 
of  the  USDHHS  programs  referenced  in 
exception  (5Xii)-  The  scope  and 
composition  of  Appendbc  A  is  identical 
to  the  Usting  proposed  in  the  NPRM.  in 
response  to  the  comments  submitted 
which  questioned  the  rationale  for 
limiting  the  exception  to  Federal 
programs,  this  final  rule  includes  an 
additional  provision  to  encompass 
State-certified  agencies  receiving 


funding  under  local  and  State  programs 
similar  to  the  Federal  programs. 

E.  Appendix  B 

In  this  final  rule  UMTA  has  added  an 
Appendbc  B  to  clar^  tiie  definition  of 
the  terms  "elderly"  and  "handicapped" 
as  used  in  exceptions  (5)  and  (6).  In  the 
NPRM,  UMTA  explains  diat  for 
purposes  of  these  exceptions,  UMTA 
recipients  should  apply  the  same 
definitions  they  apply  for  eligibility  for 
the  UMT  Act  half-fare  provisions. 
UMTA  received  comment  from  private 
operators  seeking  clarification  of  these 
definitions.  This  is  understandable  as 
private  operators  can  not  be  expected  to 
be  entirely  familiar  with  the  UMTA 
program.  AdditionaUy,  while  Section  18 
recipients  are  familiar  with  UMTA 
definitions  of  diese  terms,  they  are  not 
specifically  familiar  with  the  guidelines 
for  the  half-fare  provision  as  this 
requirement  is  not  applicable  to  the 
section  18  program. 

Consequently,  UMTA  has  added  an 
/^pendix  B  which  sets  forth  and 
explains  the  deQnitions  of  "elderiy"  and 
"handicapped".  This  guidance  is 
consistent  with  the  definitional 
requirements  for  the  half-fare  provision. 
It  is  expected  that  recipients  governed 
by  the  half-fare  requirement  will  apply 
the  same  definitians  for  eligibility  for  the 
charter  exception. 

IV.  Ragulatoiy  Impacts 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291.  and  UMTA  has 
determined  it  is  not  a  major  rule.  This 
rxde  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  millicm  or  more. 

B.  Regulatory  Evaluation 

This  rule  is  a  significant  rule  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures 
because  of  the  substantial  public 
interest  in  this  rulemaking.  Accordingly, 
UMTA  held  four  public  hearings  and  a 
total  of  fifiy-ei^t  (58)  witnesses 
commented  at  the  hearings  la 
Washington.  DC:  Kansas  City.  Missouri: 
Cincinnati.  Ohio;  and  San  Francisco, 
California.  Additionally.  UMTA 
received  eighty-two  (82)  written 
comments  plus  one-hundred  and  thirty- 
four  (134)  responses  to  a  survey 
conducted  by  die  American  Bui 
Association  (ABA).  The  breakdown 
among  commenter  categories  is  set  forth 
in  the  Supplementary  Information 
section  of  the  text  The  docket  of  these 
comments  is  availaUe  for  public  review. 

Although  this  amendment  is 
significant  for  its  pi^lic  interest  UMTA 
has  detaminsd  that  it  will  have  very 


litde  effect  on  the  basic  economic  trends 
and  projections  identified  in  the 
Regulatory  Analysis  supporting  the 
April  1987  Regulation.  (April  13. 1987,  at 
62  FR 11932.) 

At  the  outset  of  diis  rulemaking. 
UMTA  did  not  have  any  empirical  data 
on  the  number  of  charter  trips  this  rule 
mi^t  affect  or  the  cost  associated  with 
those  trips.  UMTA  did  know  the  transit 
operators  revenues  bora  all  ai  their 
charter  service  amounted  to  only  1. 2.  or 
3  percent  of  their  total  revenue,  whereas 
charter  service  revenue  is  the  primary  or 
only  source  of  revenue  for  many  private 
operators.  (See  the  Regulatory  Analysis, 
April  13, 1987, 52  FR  11932.)  However,  in 
the  NPRM,  UMTA  stated  that  It  believed 
that  the  population  served  by  this  rule, 
that  is.  the  elderly,  handicapped,  transit 
dependent  and  transit  disadvantaged 
was  but  a  small  fraction  of  the  universe 
of  charter  services.  Comments  to  the 
docket  from  private  operators  indicated 
that  charter  services  under  the  elderly 
exception,  as  proposed,  may  constitute 
anywhere  from  25-90  percent  of  their 
business.  However,  in  this  final  rule  we 
have  reduced  the  economic  impact  on 
private  operators  by  limiting  the 
exception  for  social  service  agencies 
serving  the  elderly  to  rural  areas,  and  by 
subjecting  the  exception  for  other  social 
service  agencies  to  a  test  of 
"transportation  dependency." 
Comments  from  recipients  and  public 
operators  indicate  that  the  other 
constituencies  that  would  be  served  by 
the  rule  did  constitute  only  a  small 
portion  of  the  charter  business.  Some 
commenters  stated  that  their  request  for 
charter  service  for  the  handicapped 
were  as  few  as  one  or  two  in  a  year. 

C  Executive  Order  12612 

This  action  has  been  reviewed  under 
Executive  Order  12812  or  Federalism 
and  UMTA  has  determined  that  this 
action  does  not  have  implications  for 
principles  of  federalism  that  warrant  the 
preparation  of  a  FederaUsm 
Assessment  This  rule  will  not  limit  the 
policymaking  and  administrative 
discretion  of  the  States,  nor  will  it  affect 
the  States'  abilities  to  discharge 
traditional  State  governmental  functions 
or  otherwise  affect  any  aspect  of  State 
sovereignty. 

Indeed,  consistent  with  the 
fundamental  principles  of  Federalism  as 
described  by  Executive  Order  12612.  the 
pro-ams  and  policies  of  the  Urban 
Mass  Transportation  Administration  are 
purposely  stractiired  to  place  primary 
responsibility  oa  States  and  local 
govemmonts  for  the  provision  of  mass 
transportation  services  to  their 
communities,  and  to  encourage  States 
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and  local  governments  to  achieve  their 
objectives  for  mass  transportation 
through  cooperative  effort  As  is  true  for 
all  UMTA  programs  and  policies,  this 
action  grants  maximum  administrative 
discretion  to  States  and  local 
governments. 

D.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C  e06(b).  as 
added  by  the  Regulatory  Flexibility  Act 
Pub.  L  96-354,  UMTA  certifies  that  tins 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act 

E.  Environmental  Impacts 

This  proposed  regulation  would  not 
adversely  affect  the  environment 

F.  Paperwork  Reduction  Act 

This  rule  contains  requirements 
regarding  the  collection  of  information 
and  is  subject  to  the  Paperwork 
Reduction  Act  Pub.  L  96-511, 44  U.S.C. 
Chapter  35.  One  requirement  in  the  rule 
is  for  the  protection  of  UMTA  grantees 
that  provide  charter  service  under  the 
exception  provided  by  this  rule.  "The  rule 
requires  that  an  agency  wishing  to  take 
advantage  of  the  exception  must  certify 
to  the  grantee  that  the  agency  is  an 
eligible  agency  under  the  rule.  The  other 
requirement  in  the  rule  is  for  the  benefit 
of  State  and  locally  funded  agencies. 
The  rule  also  requires  that  an  agency 
receiving  funding  under  State  or  local 
welfare  programs  wishing  to  take 
advantage  of  the  exception  must  apply 
to  the  State  and  the  State  must  certify  to 
UMTA  according  to  the  requirements  of 
eligibility  set  foii^  in  the  rule.  Each  of 
these  paperwork  requirements  are  being 
submitied  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as  part  of 
UMTA's  request  for  extension  of  the 
existing  operations  under  49  CFR  Part 
604,  OMB  Contiol  #2132-0543  which 
expires  December  31, 1988. 

List  of  Subjects  in  49  CFR  Fart  604 

Buses,  Grant  programs — 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  decribed 
in  the  preamble,  Tide  49,  Code  of 
Federal  Regulations,  Part  604,  Charter 
Service,  is  amended  as  follows: 

PART  604— {AMENDED] 

1.  The  authority  citation  for  Part  604 
continues  to  read  as  follows: 

Autliority:  Urban  Mast  Transportation  Act 
of  1964.  as  amended  (49  U.S.C.  1601  et  seq.]; 
23  U.S.C  103(e)(4).  142(a).  and  142(c);  and  49 
CFR  1.51. 


2.  Section  604.9  is  amended  by  adding 
paragraphs  (b)  (5).  (6)  and  (7)  to  read  as 
follows: 

S604.9    Ctwrter service. 

(b)*  •  • 

(5)  A  recipient  may  execute  a  contract 
with  a  government  entity  or  a  private, 
non-profit  organization  exempt  from 
taxation  under  subsection  501(c)(1), 
501(c)(3),  501(c)(4),  or  501(c)(19)  of  the 
Internal  Revenue  Code  to  provide 
charter  service  upon  obtaining  a 
certification  from  tiiat  entity  or 
oiganization  which  states  that 

(i)  (the  entity /organization]  certifies  that  it 
is  a  government  entity  or  an  oiganization 
exempt  from  taxation  under  subsection 
501(c)(1),  601(c)(3),  501(c)(4).  or  501(c)(19)  of 
the  Internal  Revenue  Code;  there  will  be  a 
significant  number  of  handicapped  persons 
as  passengers  on  this  charter  trip;  the 
requested  charter  trip  is  consistent  with  the 
function  and  purpose  of  [the  entity/ 
organization];  and  the  charter  trip  will  be 
organized  and  operated  in  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964.  as 
amended;  and.  Section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended,  and 
49  CFR  Part  27;  (H-,  45  CFR  Part  80;  or. 

(U)  [the  entity /organization]  certifies  that  it 
is  a  government  entity  or  an  organization 
exempt  from  taxation  under  subsection 
501(c)(1),  501(c)(3),  501(c)(4),  or  601(c)(19)  of 
the  Internal  Revenue  Code;  [the  entity/ 
organization]  is  a  qualified  social  service 
agency  under  Appendix  A  of  49  CFR  Part  604, 
as  a  recipient  of  funds,  either  directly  or 
indirectly,  under  one  or  more  of  the  Federal 
programs  listed  in  Appendix  A;  the  requested 
charter  trip  is  consistent  with  the  function 
and  pujpose  of  [the  entity/organization];  and 
the  charter  trip  %«rill  be  organized  and 
operated  in  compliance  with  Tide  VI  of  the 
Civil  RighU  Act  of  1964,  as  amended;  and. 
Section  19  of  the  Urban  Mass  Transportation 
Act  of  1964.  as  amended,  and  49  CFR  Part  27; 
or,  45  CFR  Part  80. 

(iii)  [the  entity/organization]  certifies  that 
it  is  a  government  entity  or  organization 
exempt  from  taxation  under  subsection 
501(c)(1),  501(c)(3).  501(c)(4),  or  501(c)(19)  of 
the  Internal  Revenue  Code;  [the  entity/ 
organization]  either  receives  or  is  eligible  to 
receive  directiy  or  indirecUy.  from  a  State  or 
local  governmental  body  pubhc  welfare 
assistance  funds  for  purposes  whose 
implementation  may  require  the 
transportation  of  a  group  of  transit- 
advantaged  or  transit-dependent  persons; 
following  a  petition  presented  by  the  State  in 
which  the  entity  or  organization  resides, 
UMTA  has  determined  in  writing  that  an 
UMTA  recipient  may  contract  directly  wth 
the  entity  or  organization  for  charter  services; 
the  requested  diarter  trip  is  consistent  with 
the  functions  and  purposes  of  the  entity  or 
organization;  and  the  charter  trip  Mriil  be 
organized  and  operated  in  compliance  with 
Title  VI  of  the  Civil  RighU  Act  of  1964,  as 
amended:  and  Section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended,  and 
49  CFR  Part  27;  or,  45  CFR  Part  80. 


(6)  A  recipient  in  a  non-urbanized 
area  may  execute  a  contract  with  a 
government  entity  or  a  private,  non- 
profit organization  exempt  from  taxation 
under  subsection  501(c)(1),  501(c)(3), 
501(c)(4),  or  501(c)(19)  of  tiie  Internal 
Revenue  Code  to  provide  charter  service 
upon  obtaining  a  certification  from  that 
entity  or  organization  which  states  that 

[the  entity /organization]  certifies  that  it  is 
a  govenunent  entity  or  an  organization 
exempt  from  taxation  under  subsection 
601(c)(1),  601(c)(3),  501(c)(4).  or  601(c)(19)  of 
tile  hiteraal  Revenue  Code;  more  than  50%  of 
the  passengers  on  this  charter  trip  will  be 
elderly;  the  requested  charter  trip  is 
consistent  with  the  function  and  purpose  of 
[the  entity /organization];  and  the  charter  trip 
will  be  organized  and  operated  in  compliance 
with  Titie  VI  of  the  Civil  Rights  Act  of  1964. 
as  amended;  and.  Section  19  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  and  49  CFR  Part  27;  or.  45  CFR  Part 
80. 

(7)  A  recipient  may  provide  charter 
service  directly  to  the  customer  where  a 
formal  agreement  has  been  executed 
between  the  recipient  and  all  private 
charter  operators  it  has  determined  to 
be  willing  and  able  in  accordance  with 
this  part  provided  that 

(i)  The  agreement  specifically  allows 
the  recipient  to  provide  the  particular 
type  of  charter  trip; 

(u)  The  recipient  has  provided  for 
such  an  agreement  in  its  annual  public 
charter  notice  pubhshed  pursuant  to  this 
part  before  undertaking  any  charter 
service  pursuant  to  this  exception;  and 

(iii)  If  a  recipient  has  received  several 
responses  to  its  annual  public  charter 
notice  but  ceased  its  review  process 
after  determining  that  one  private 
operator  was  willing  and  able,  it  must 
before  concluding  a  formal  charter 
agreement  under  this  section,  complete 
the  review  process  to  ensure  that  all  the 
willing  and  able  private  operators  are 
valid  parties  to  the  agreement 

3. 49  CFR  Part  604  is  amended  by 
adding  at  the  end  thereof  the  following 
appendices  A  and  B: 

Appendix  A 

The  following  is  a  list  of  Federal  assistance 
programs  administered  under  the  United 
States  Department  of  Health  and  Human 
Services  (HHS).  The  financial  assistance 
under  each  of  these  HHS  programs  includes 
funding  for  the  transportation  needs  of  the 
program  beneficiaries. 


Program  titte 


Project  Grant  and 
Cooperativ* 
Agroomenlstor 
Tuberculosis  Control 
Programt. 


AoMwy 


Public  HeM)  Service, 
HHS. 
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Mental  HHMh  S«v«M 
lor  Cuban  EnWili. 


Agency 


ProjedB. 
Alcohol.  Drag  Abuw 


GranL 

Family  Planning- 
SafvtoM. 

ConvnunKy  Haawi 
CwMara. 

Indton  HaaHh  Swvioaa— 
HaaMh  Managamam 
Developmant  Program. 

Migrant  HMtm  Camera 
Qranta. 

CNdhood  hnmunbalion 
Qrama.  _ 

AdmlrMraion  tor 
CNMran,  Yout)  and 
FwnKea  (ACYF)— 
HewlSlMt 

ACYF  CWW  Welfare 
Raaaaroti  and 
Demonakalion 


PuMc 
HHS. 

PUMc 
HH& 


Servica. 
Service, 


Pubic 
HHS. 


PuMc 
HHS. 

PlMc 
HHS. 

Public 
HHS. 


Heailh  Service, 


Service, 
Ser^ce, 
Service, 


ACYF  Runairay  and 
Homelaaa  Youth. 

ACYFAdogton 
Opportunliea. 

ACYF  Child  Abuae  and 
Neglect  (State  Granta). 

/KCYF  Child  Abuae  and 
Neglect  Diacretionery. 

AdnMalratton  tor  Naive 
Americana  CANA) 
Native  American 
Prograwa    Financial 
Aiaiiilanre  firantt 

ANA  neaeerch, 
Demonatration  and 
Evaiualtoa 

ANA  Training  and 
Technical  Aaaiatanoe. 

Adminiatration  o< 
Developmental 
OiaaMWee  (AOOV- 
Baaic  Support  and 
Advocacy  Granta. 

AOO  Spectai  Proiactt— 


ADO  IMveraity  AflSated 
FttCMl0S> 

Adminiatralion  on  Aging 
(AOA)Speciel 
Progran»  tor  the 
Aging— GratM  tor 
SupporUve  Sennces 
and  Senior  Centers. 

ADA  Title  III.  Part  C. 
Nutrition  Services. 

ADA  Grants  to  Indtan 
Tribes. 

ADA  TraMng.  Research 

and  Discretionary 

Pro^BCtiand 

Programs. 
Sodtf  Service  Block 

Grant 


Public  Health  Service, 

HHS. 
Pubic  HeaKh  Service, 

HHS. 
Ofioeol  Human 

Developitwnt  Ser^^cea, 

HHS. 

Office  o(  Human 
Development  Services, 
HHS. 

Officeof  Humen 

DevelopnMnt  senrtcee, 

HHS. 
OWoe  of  Human 

Oevelopmanl  Serricea, 

HHS. 
Office  of  Humen 

Development  Services. 

HHS. 
Officeof  Human 

Development  Services, 

HHS. 
Office  of  Human 

Development  Senrices, 

HH& 


Officeof  Human 

Development  Services, 

HHS. 
Officeof  Humen 

Development  Servicea, 

HHS. 
Officeof  Human 

Development  Servicea, 

HHS. 


Office  of  Human 

Development  Services, 

HHS. 
Officeof  Human 

Development  Senicee, 

HHS. 
Office  of  Human 

Development  Services, 

HHS  Tilte  m.  Part  B— 


Agency 


Medtert  Aaaiatance 
Program  rule  XIX 

Medtoare— 

Supplemental  Medfcal 
Inauranoe. 
Aid  to  FamKae  wMh 
Dependant  Chidren 
(AFDC)— Mainienence 


Work 

Community  Servioa 
Block  Grant  (CS8G). 

CSBG  Diacrettonary 
Awarda. 

CSBG  Diacrationary 
Awarda— Community 
Food  and  NukWoa 

Social  Security— 
Diaabaty  Inaurance. 

Supplemantal  Security 


Office  of  Human 

Development  Services, 

HHS. 
Office  of  Human 

Development  Senricaa. 

HHS. 
Officeof  Humen 

Development  Services. 

HH& 

Office  of  Human 
OevetopHMrt  Services, 
HHS. 


HeeRh  Care  Finandng 
Mjmaaiwaeon,  rwio. 


Home  HeM«  Senricee 
and  Training. 

Coal  Mnets  Respiratory 
Impalnnent  Treatment 
Cinica  and  Servicea. 

Pievenlkre  HeeNh 


Control  Grants. 
Health  Programs  for 
Refugees. 


Adminiatration,  HHS.0 

Famiy  Support 
AdminialrafHon.  HH& 


Famfiy  Support 

a    I      '     r  I  a  I  ■  ii  ri  n     I  n  ly 

AonwMMranont  rinc». 
Famiy  Support 

Adminialiation,  HHS. 
Fvniy  Support 

Aomiraanfaorv  nno. 
Famiy  Support 

Adminiatration,  HHS. 

Social  Security 

AdnMalrBiorv  HHS. 
Social  Sacoilty 

Admmiatratton,  HHS. 
Pubic  HaaHh  Senrioe. 

HHS. 
Pubic  Health  Sen/toe, 

HHS. 

Pubic  HeeNh  Service, 
HHS. 


Pubic  Health  Sendee, 
HHS. 


AppendixB 

Elderiy  and  Handicapped 

The  definitions  of  the  term  "elderiy  and 
handicapped"  as  applied  under  UMTA's 
elderiy  and  handicapped  half-fare  program 
(48  CFR  Part  609)  shall  apply  to  this  rrile.  This 
permits  a  broader  class  of  handicapped 
persons  to  take  advantage  of  the  exception 
than  would  be  permitted  under  the  more 
reatrictive  definition  applied  to  the  non- 
discrimination provisions  of  the  Department's 
i  504  program  (40  CFR  Part  27.5),  which 
includes  only  handicapped  persons  otherwise 
unable  to  use  the  recipient's  bus  service  for 
the  general  public. 

Accordingly,  for  the  purposes  of  Section 
e04.9(b)(e),  the  definition  of  "elderiy  persons" 
may  be  determined  by  the  UXITA  recipient 
but  must  at  a  minimiun.  include  all  persona 
as  years  of  age  or  over. 

Similariy,  the  definition  of  "handicapped 
persona"  is  derived  from  the  existing 
regulationa  at  49  CFR  Part  600.3  which 
provide  that  "Handicapped  persons"  means 
those  individuals  who.  by  reason  of  illness, 
injury,  age.  congenital  malfunction,  or  other 
permanent  or  temporary  incapacity  or 
disability,  including  those  who  are 
nonambulatory  wheelchair-bound  and  those 
with  semi-ambulatory  capabilities,  are 
unable  without  special  facilities  or  special 
planning  or  design  to  utilize  masa 
transportation  faciHties  and  services  as 
effectively  as  persons  who  are  not  so 
affected. 

To  assist  in  underatanding  how  the 
definitions  might  be  applied  to  administration 
of  the  charter  rule,  the  following  questioM 
arid  answers  previously  published  by  UMTA 


for  the  half-fare  program  in  UKfTA  C  90eai. 
April  ao,  1978,  are  reprodnead: 

1.  Question:  Can  the  definition  of  "elderiy" 
or  "handicapped"  be  restricted  on  the  basis 
of  resident^,  citizen^p.  income, 
employment  status,  or  the  ability  to  operate 
an  automobileT 

Answer  No.  Section  S(m)  is  applicable  to 
"elderly  and  handicapped  persons."  It  is 
UMTA's  policy  that  such  categorical 
exceptions  are  not  permitted  under  the  Act 

2.  Question:  Can  the  eligibility  of 
"temporary  handicaps"  be  restricted  on  the 
basis  of  their  duration? 

Answer:  Handicaps  of  less  than  90  days 
duration  may  be  excluded.  Handicaps  of 
more  than  90  days  duration  must  be  included. 

3.  Question:  Can  the  definition  of 
"handicap"  be  limited  in  any  way? 

Answer  UMTA  has  allowed  applicants  to 
exclude  some  conditions  which  appear  to 
meet  the  functional  definition  of  "handicap" 
provided  in  Section  16  of  the  UMT  Act.  These 
include  pregnancy,  obesity,  drug  or  alcohol 
addiction,  and  certain  conditions  which  do 
not  fall  under  the  stahitory  definition  (e.g.. 
loss  of  a  finger,  some  chronic  heart  or  lung 
conditions,  controlled  epilepsy,  etc.). 
Individuals  may  also  be  excluded  whose 
handicap  involves  a  contagious  disease  or 
poses  a  danger  to  the  individual  or  other 
passengers.  Other  exceptions  should  be 
reviewed  on  a  case-by-case  basis. 

4.  Question:  Is  blindness  considered  a 
handicap  under  Section  5(m)? 

Answer  Yes. 

5.  Question:  Is  deafness  considered  a 
handicap  under  Section  5{m]? 

Answer  As  a  rule,  no,  because  deafness, 
especially  on  buses,  is  not  considered  a 
disability  which  requires  special  planning, 
facilities,  or  desigiL  However,  deafness  is 
recognized  as  a  handicap  in  UMTA's  elderiy 
and  handicapped  regulation,  and  applicants 
for  Section  5  assistance  are  encouraged  to 
include  the  deaf  as  eligible  for  off-peak  half- 
fares. 

6.  Question:  Is  mental  illness  considered  a 
handicap  under  Section  5(m)7 

Answer  As  a  rule,  no,  because  of  the 
difficulty  in  establishing  criteria  or  guidelines 
for  defining  eligibility.  However.  UMTA 
encourages  applicants  to  provide  the 
broadest  possible  coverage  in  defining 
eligible  handicaps,  including  mental  illness. 

7.  Question:  Can  operators  delegate  the 
responsibility  for  certifying  individuals  as 
eligible  to  other  agencies? 

Answer  Yes.  provided  that  such  agencies 
administer  the  certification  of  individuals  in 
an  acceptable  manner  and  are  reasonably 
accessible  to  the  elderly  and  handicapped. 
Many  operators  currently  make  extensive  use 
of  social  service  agencies  (both  public  and 
private)  to  identify  and  certify  eligible 
individuals. 

8.  Question:  Can  operators  require  elderiy 
and  handicapped  individuals  to  be 
recognized  by  any  existing  agency  (e.g.. 
require  that  handicapped  persons  be 
receiving  Social  Service  or  Veterans' 
Administration  benefits)? 

Answer  Recognition  by  such  agencies  is 
commonly  used  to  certify  eBgible  individuals. 
However,  such  recognition  should  not  be  a 
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mandatory  prerequisite  for  eUgibility.  For 
example,  many  persons  with  digible 
temporary  handicaps  may  not  be  recognized 
as  handicapped  by  social  service  agencies. 

0.  Question:  Can  the  operator  require  that 
elderiy  and  handicapped  persons  come  to  a 
central  office  to  register  for  an  off-peak  half- 
fare  program? 

Answer  UMTA  strongly  encourages 
operators  to  develop  procedures  which 
maximize  the  availability  of  off-peak  half- 
fares  to  eligible  individuals.  Requiring 
individuals  to  travel  to  a  single  office  which 
may  be  inconveniently  located  is  not 
consistent  with  this  policy,  although  it  is  not 


strictly  prohibited.  UMTA  reserves  the  right 
to  review  such  local  requirements  on  a  case- 
by-case  basis. 

10.  Question:  Must  ID  cards  issued  by  one 
operator  be  transferable  to  another? 

Answer  No.  However,  UMTA  encourages 
consistency  among  off-peak  procedures  and 
the  maximizing  of  availability  to  eligible 
individuals,  especially  among  operators 
within  a  single  urban  area.  Nevertheless, 
each  operator  is  permitted  to  require  its  own 
certification  of  individuals  using  its  service. 

11.  Question:  Can  an  operator  require  an 
elderiy  or  handicapped  person  to  submit  to  a 
procedure  certifying  their  eligibility  before 


they  can  receive  half-fare?  For  example,  if  an 
operator  requires  eligible  individuals  to  have 
a  special  ID  card,  can  the  half-fare  be  denied 
to  an  individual  who  can  otherwrise  give 
proof  of  age,  etc,  but  does  not  have  an  ID 
card? 

Answer  Yes.  although  UMTA  does  not 
endorse  this  practice. 

Issued  on  December  23, 1988. 
Alfred  A.  DelliBovi, 
Administrator 
[PR  Doc.  88-30072  Filed  1^29-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  28, 52,  and  53 

Federal  Acquisition  Regulation  (FAR); 
individual  Sureties 

AQENaES:  Department  of  Defense 
PoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

achon:  Proposed  rule  (Extension  of 
comment  period). 

summary:  The  Civilian  Agency 


Acquisition  Council  and  the  Defense 
Acquisition  Regulatoiy  Council  are 
considering  a  revision  to  the  Federal 
Acquisition  Regulation  (FAR)  Parts  28, 
52,  and  53.  Individual  Sureties.  FAR 
coverage  was  published  as  a  proposed 
rule  for  public  comment  on  November  3, 
1988  (53  PR  44564).  The  original  date  for 
submission  of  comments  was  January  3, 
1989.  The  Councils  have  decided  to 
extend  the  period  for  public  comment  on 
FAR  coverage  for  Individual  Sureties  to 
accommodate  the  requests  of  interested 
parties. 

DATE:  Written  comments  on  the 
proposed  FAR  coverage  for  Individual 
Sureties  should  be  submitted  to  the  FAR 
Secretariat  by  February  3, 1989,  for 
consideration  in  the  formulation  of  a 
final  rule. 


ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Sheets,  NW, 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  88-57  in  all 
correspondence  related  to  this  issue. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington, 
DC  20405,  (202)  523-4755.  Please  cite 
FAR  Case  88-57. 

Dated:  December  23, 1988. 

Hatty  S.  Rosinsid, 

Acting  Director,  Office  of  Federal  Acquisition 

and  Regulatory  Policy. 

[FR  Doc.  88-30112  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

Federal  Acquisition  Regulation  (FAR); 
Prompt  Payment 

AOENaES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 

•UMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
incorporating  Pub.  L.  100-496,  Prompt 
Payment  Act  Amendments  of  1988,  into 
Federal  Acquisition  Regulation  Subpart 
32.9  and  into  related  contract  clauses  at 
52.232-5,  52.232-8,  52.232-25,  52.232-26, 
52.232-27. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  January  30, 
1989  to  be  considered  in  the  formulation 
of  a  final  rule. 

AODRCSS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW, 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  88-69  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  A.  Willis.  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington, 
DC  20405.  (202)  523-4755.  Please  cite 
FAR  Case  88-69. 

SUPPLEMENTARY  information: 

A.  Background 

Public  Law  10O-49a  the  Prompt 
Payment  Act  Amendments  of  1988. 
significantly  changes  the  bill  paying 
practices  of  the  Federal  Government. 
The  law  provides  that  these  proposed 
changes  will  apply  to  contracts 
awarded,  contracts  renewed,  and 
contract  options  exercised  after  March 
31, 1989.  Further,  it  provides  that  these 
proposed  regulations  be  pubUshed  for 
public  comment  in  the  Federal  RegUter 
by  February  14, 1989.  Even  though  these 
proposed  rules  are  being  published  prior 
to  the  date  mandated  by  the  law,  no 
more  than  30  days  can  be  allowed  for 
public  comments  in  order  to  allow 
adequate  time  to  analyze  the  extensive 
comments  that  are  expected,  make 
necessary  revisions,  and  promulgate  the 


rules  in  time  to  meet  the  statuteiy 
deadline. 

This  proposed  rule  contains  dianges 
to  the  Federal  Acquisition  Regulation  to 
incorporate  the  required  revisions. 
These  revisions  include  (1)  elimination 
of  the  15-day  grace  period  during  wliich 
the  Government  was  entitled  to  make 
invoice  payments  without  incurring 
interest  penalties;  (2)  establishment  of 
an  additional  penalty  if  a  contractor  is 
not  paid  an  interest  penalty  owed  by  the 
Government;  (3)  establishment  of  a  15- 
day  payment  period  for  contracts 
providing  for  "fast  payment" 
procedures;  (4)  a  requirement  that 
construction  contract  progress  payments 
generally  be  paid  within  14  days:  and  (5) 
a  requirement  for  speciHc  provisions  to 
be  included  in  construction 
subcontracts. 

B.  Regulatory  Flexibility  Act 

The  revision  of  Parts  32  and  52 
concerning  Prompt  Payment  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  a  signiHcant  number  of  small 
businesses  are  awarded  prime  contracts 
and  subcontracts  for  construction.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat, 
Attn:  Margaret  A.  Willis,  Room  4041.  GS 
Bldg..  18th  &  F  Streets.  NW., 
Washii^on,  DC  20405.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  sections 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act 

C  Paperwoilc  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  is  deemed  to  apply  because  the 
proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Prompt  Payment  Act 
Amendments  is  being  submitted  to  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Registsr 
notice. 

List  of  Subjects  in  4S  CFR  Parts  3a  and 
52 

Government  procurement 

Dated  Deceml>er  23. 1968. 
Hairy  S.  RodnaU. 

Acting  Director,  Office  of  Federal  Acquieition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Parts  32  and  52  are 
amended  as  set  forth  below: 


1.  The  authority  citation  for  48  CFR 
Parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.&C 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  32-CONTRACT  FINANCING 

2.  Section  32.900  is  revised  to  read  as 
follows: 

32J00    Scope  of  subpart 

This  subpart  prescribes  policies, 
procedures,  and  clauses  for 
implementing  OfTice  of  Management  and 
Budget  (OMB)  Circular  A-125,  "Prompt 
Payment" 

32.902  [AmendMl] 

3.  Section  32.902  is  amended  by 
revising  the  definitions,  "Discount  for 
prompt  payment"  and  "Proper  invoice" 

to  read  as  follows: 

*  •        *        *        • 

"Discount  for  prompt  payment"  means 
an  invoice  payment  reduction 
voluntarily  o^ered  by  the  contractor,  in 
conjunction  with  the  clause  at  52.232-8, 
Discounts  for  Prompt  Payment  if 
payment  is  made  by  the  Government 
prior  to  the  due  date.  The  due  date  is 
calculated  from  the  date  of  the 
contractor's  invoice. 
***** 

"Proper  invoice"  means  a  bill  or 
written  request  for  payment  which 
meets  the  minimum  standards  specified 
in  the  clauses  at  52.232-25,  Prompt 
Payment  52.232-28,  Prompt  Payment  for 
Fixed-Price  Architect-Engineer 
Contracts,  and  52.232-27,  Prompt 
Payment  for  Construction  Contracts 
(also  see  32.905(e]),  and  other  terms  and 
conditions  contained  in  the  contract  for 
invoice  submission. 

•  •        *        •        • 

4.  Section  32.903  is  revised  to  read  as 
follows: 

22.903  Poley. 

All  contracts  subject  to  this  subpart 
shall  specify  payment  procedures, 
payment  due  dates,  and  interest 
penalties  for  late  invoice  payment 
Invoice  payments  and  contract  financing 
payments  will  be  made  by  the 
Government  as  dose  as  possible  to  (or 
earlier  as  determined  by  the  Agency 
head  to  be  necessary  on  a  case-by-case 
basis),  but  not  later  than  the  due  dates 
specified  in  the  dauses  at  52.232-25, 
Prompt  Payment  52.232-26,  Prompt 
Payment  for  Fixed-Price  Architect- 
Engineer  Contracts,  and  52.232-27. 
Prompt  Payment  for  Construction 
Contracts.  Payment  will  be  based  on 
receipt  of  a  proper  invoice  or  contract 
financing  request  and  satisfactory 


contract  performance.  Agency 
procedures  shall  ensure  that,  when 
specifying  due  dates,  full  consideration 
is  given  to  the  time  reasonably  required 
by  Government  officials  to  fulfill  their 
administrative  responsibilities  under  the 
contract  Checks  will  be  mailed  and 
electronic  funds  transfers  will  be 
transmitted  on  or  about  the  same  day 
the  payment  action  is  dated.  When 
appropriate.  Government  contracts 
should  allow  the  contractor  to  be  paid 
for  partial  deliveries  that  have  been 
accepted  by  the  Government  (see 
32.102(d)).  Discounts  for  prompt 
payment  offered  by  the  contractor  shall 
be  taken  only  when  payments  are  made 
within  the  discount  period  specified  by 
the  contractor.  Agencies  shall  pay  an 
interest  penalty,  without  request  from 
the  contractor,  for  late  invoice  payments 
or  improperly  taken  discounts  for 
prompt  payment  The  interest  penalty 
shall  be  absorbed  within  funds  available 
for  administration  or  operation  of  the 
program  for  which  the  penalty  was 
incurred.  The  temporary  unavailability 
of  funds  to  make  a  timely  payment  does 
not  relieve  the  obligation  to  pay  interest 
penalties.  For  contrads  awarded  afier 
October  1, 1989,  if  the  interest  penalty  is 
not  paid  within  10  days  after  it  is  due 
and  the  contractor  makes  a  written 
demand  for  payment  within  40  days 
after  payment  of  the  principal  amount 
due,  agencies  shall  pay  an  additional 
penalty  amotmt 

5.  Section  32.905  is  amended  by 
removing  the  words  "5th  working"  and 
inserting  '7th"  wherever  they  appear;  by 
revising  the  introductory  text  in 
paragraph  (a);  by  revising  the  fourth 
sentence  in  paragraph  (a)(2)(ii):  by 
revising  the  introductory  text  of 
paragraph  (b);  redesignating  paragraph 
(c)  as  (d);  by  adding  a  new  paragraph 
(c);  by  redesignating  paragraph  (d)  and 
(e)  and  revising  the  introductory  text 
and  by  redesignating  paragraphs  (e),  (f), 
(g).  and  (h)  as  (f).  (g).  (h).  and  (i)  and 
revising  new  paragraph  (h)  to  read  as 
follows: 

32.90S    lnvo4c#  psyniwiti. 

(a)  Except  as  prescribed  in  32.9(K(b), 
32.905(c).  and  32J0S(d).  the  due  date  for 
making  an  invoice  payment  by  the 
designated  payment  office  shall  be  the 
later  of  the  two  events  described  in 
subparagraph  (a)(1)  or  (a)(2)  of  this 
section. 

(2)  *  •  • 

(ii)  *  *  *  Except  in  the  case  of  a 
contract  for  the  procurement  of  a  brand 
name  commerdal  item  for  audiorized 
resale  (e.g..  commissary  items),  the 
contracting  officer  may  specify  a  longer 
period  for  constructive  acceptance,  if 
appropriate  due  to  the  nature  of  the 


suf^lies  or  services  to  be  received, 
inspected,  tested,  and  accepted  by  the 
Government. 


(b)  The  due  date  for  making  payments 
on  contracts  that  contain  the  clause  at 
52.232-ia  Payments  Under  Fixed-Price 
Architect-Engineer  Contracts,  shall  be 
as  follows: 


(c)  The  due  date  for  making  payments 
on  construction  contracts  shall  be  as 
follows: 

(1)  The  due  date  for  making  progress 
payments  based  on  contracting  officer 
approval  of  the  estimated  amount  and 
value  of  work  or  services  performed, 
including  payments  for  reaching 
milestones  in  any  project  shall  be  14 
days  after  receipt  of  a  proper  payment 
request  by  the  designated  billing  office. 
The  contracting  officer  may  specify  a 
longer  period  in  the  contrad  if  required 
to  afford  the  Government  a  practicable 
opportunity  to  adequately  inspect  the 
work  and  to  determine  the  adequacy  of 
the  contractor's  performance  under  the 
contract  The  contracting  officer  or  his 
representative  shall  not  approve 
progress  payment  requests  unless  the 
certification  and  substantiation  of 
amounts  requested  are  provided  as 
required  by  the  clause  at  52.232-5. 
Payments  Under  Fixed-Price 
Construction  Contracts. 

(2)  The  due  date  for  payment  of  any 
amounts  retained  by  the  contracting 
officer  in  accordance  with  the  dause  at 
52.232-5,  Payments  Under  Fixed-Price 
Construction  Contracts,  shall  be  30  days 
after  approval  by  the  contracting  officer 
for  release  to  the  contractor.  This 
release  of  retained  amounts  shall  be 
based  on  the  contracting  officer's 
determination  that  satisfactory  progress 
has  been  made. 

(3)  The  due  date  for  final  payments 
based  on  completion  and  acceptance  of 
aU  woiic  (induding  any  retained 
amounts),  and  payments  for  partial 
deliveries  that  have  been  accepted  by 
the  Government  (e.g.,  each  separate 
building,  public  work,  or  other  division 
of  the  contract  for  which  the  price  is 
stated  separately  in  the  contract)  shall 
be  as  follows: 

(i)  Either  the  30th  day  after  receipt  by 
the  designated  billing  office  of  a  proper 
invoice  from  the  contractor,  or  the  30th 
day  after  Government  acceptance  of  the 
woric  or  services  completed  by  the 
contractor,  whichever  is  later. 

(ii)  On  a  final  invoice  where  the 
payment  amount  is  subjed  to  contract 
settlement  actions  (e.g.,  release  of 
contractor  claims),  acceptance  shall  be 
deemed  to  have  occurred  on  the 
effective  date  of  the  contract  setdement 


(4)  For  the  sole  purpose  of  computing 
an  interest  penalty  that  might  be  due  the 
contractor  for  paymrats  described  in 
subdivision  (cKS^I)  of  this  section. 
Government  acceptance  or  approval 
shall  be  deemed  to  have  occurred 
constructively  on  the  7th  day  after  the 
contrador  has  completed  the  work  or 
services  in  accordance  with  the  terms 
and  conditions  of  the  contrad  (see  also 
32.905(c)(5)).  In  the  event  that  actual 
acceptance  occiu^  within  the 
constructive  acceptance  period,  the 
determination  of  an  interest  penalty 
shall  be  based  on  the  actual  date  of 
acceptance. 

(5)  The  constructive  acceptance  and 
constructive  approval  requirements 
described  in  subparagraph  (c](4]  of  this 
section  are  conditioned  upon  receipt  of 
a  proper  payment  request  and  no 
disagreement  over  quantity,  quality, 
contractor  compliance  with  contract 
requirements,  or  the  requested  amount 
These  requirements  do  not  compel 
Government  offidals  to  accept  work  or 
services,  approve  contractor  estimates, 
perform  contract  administration 
functions,  or  make  payment  prior  to 
fulfilling  their  responsibilities.  The 
contracting  officer  may  spedfy  a  longer 
period  for  constructive  acceptance  or 
constructive  approval,  if  appropriate, 
due  to  the  nature  of  the  woiic  or  services 
involved. 

(d)  The  payment  terms  on  contacts  for 
meat  and  meat  food  products,  contracts 
for  perishable  agricultural  commodities, 
and  contracts  for  dairy  products,  edible 
fats  or  oils,  and  food  products  prepared 
frx>m  edible  fats  or  oils  are  as  follows: 

(1)  The  due  date  on  contractor 
invoices  for  meat  or  meat  food  products, 
as  defined  in  section  2(a)(3)  of  the 
Packers  and  Stockyard  Act  of  1921  (7 
U.S.C  182(3)),  as  further  defined  in  Pub. 
L.  98-181,  including  any  edible  fresh  or 
fracen  poultry  meat  any  perishable 
poultry  meat  food  produd.  fresh  eggs, 
and  any  perishable  egg  product  will  be 
as  close  as  possible  to,  but  not  later 
than,  the  seventh  day  after  produd 
delivery. 

(2)  The  due  date  of  contrador  invoices 
for  perishable  agricultural  commodities, 
as  defined  in  section  1(4)  of  the 
Perishable  Agricultural  Commodities 
Act  of  1930  (7  U.S.C.  499a(4)),  will  be  as 
close  as  possible  to,  but  not  later  than, 
the  tenth  day  after  produd  delivery, 
unless  another  date  is  specified  in  die 
contract 

(3)  The  due  date  on  contrnctor 
invoices  for  dairy  products  (as  defined 
in  section  111(e)  of  the  Daii  y  Production 
Stabilization  Ad  of  198-3  (7  U.S.C 
4502(e)),  edible  fats  or  oils,  and  food 
products  prepared  bom  edible  fats  or 
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oils,  will  be  as  close  as  possible  to,  but 
not  later  than,  the  tenth  day  after  the 
date  on  which  a  proper  invoice  has  been 
received. 

(e)  A  proper  invoice  must  include  the 
items  listed  in  subparagraphs  (e)(1) 
through  (e)(8)  of  this  section.  If  the 
invoice  does  not  comply  with  these 
requirements,  then  the  contractor  must 
be  notified  of  the  defect  within  7  days  (3 
days  on  contracts  for  meat  and  meat 
food  products,  and  5  days  on  contracts 
for  perishable  agriciiltural  commodities, 
dairy  products,  edible  fats  or  oils,  and 
food  products  prepared  from  edible  fats 
or  oils)  after  receipt  of  the  invoice  at  the 
designated  billing  office.  The  reason  that 
the  invoice  is  not  a  proper  invoice  must 
be  specified.  If  such  notice  is  not  timely, 
then  an  adjusted  due  date  for  the 
purpose  of  determining  an  interest 
penalty,  if  any,  will  be  established  in 
accordance  with  32.907-l(b): 

(h)  The  designated  billing  office  shall 
annotate  each  invoice  with  the  date  a 
proper  invoice  was  received  by  the 
designated  billing  office.  If  the  invoice  is 
not  so  annotated,  it  shall  be  treated  as  if 
it  was  received  on  the  date  of  the 
invoice. 


6.  Section  39.907-1  is  amended  by 
revising  paragraphs  (a)(4),  (b),  (c),  (d). 
and  by  adding  paragraph  (g)  to  read  as 
follows: 

3Z907-1    Lata  hivoica  paymant 

(a)  •  *  * 

(4)  The  designated  payment  office 
paid  the  contractor  after  the  due  date. 

(b)  The  interest  penalty  computation 
shall  not  include  (1)  the  time  taken  by 
the  Government  to  notify  the  contractor 
of  a  defective  invoice,  unless  it  exceeds 
the  periods  prescribed  in  32.905(e),  or  (2) 
the  time  taken  by  the  contractor  to 
correct  the  invoice.  If  the  designated 
billing  office  failed  to  notify  the 
contractor  of  the  defective  invoice 
within  the  periods  prescribed  in 
32.g05(e),  then  the  due  date  on  the 
corrected  invoice  will  be  adjusted  by  the 
number  of  days  taken  beyond  the 
prescribed  notification  of  defects  period. 
Any  interest  penalty  owed  the 
contractor  will  be  based  on  this 
adjusted  due  date. 

(c)  An  interest  penalty  shall  be  paid 
automatically  by  the  designated 
payment  office,  without  request  from  the 
contractor,  if  a  discount  for  prompt 
payment  is  taken  improperly.  The 
interest  penalty  shall  be  calculated  on 
the  amount  of  discount  taken  for  the 
period  beginning  with  the  first  day  after 
the  end  of  the  discount  period  through 
the  date  when  the  contractor  is  paid. 


(d)  The  interest  penalty  shall  be  at  the 
rate  established  by  the  Secretary  of  the 
Treasury  under  section  12  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
611)  that  is  in  effect  on  the  day  after  the 
due  date,  except  where  the  interest 
penalty  is  prescribed  by  other 
Govenunental  authority  (e.g.,  tariffs). 
The  rate  in  effect  on  the  day  after  the 
due  date  shall  remain  fixed  during  the 
period  for  which  an  interest  penalty  is 
calculated.  This  rate  is  referred  to  as  the 
"Renegotiation  Board  Interest  Rate." 
and  it  is  published  in  the  Federal 
Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest 
penalty  will  accrue  daily  on  the  invoice 
payment  amount  approved  by  the 
Government  and  be  compounded  in  30- 
day  increments  inclusive  from  the  first 
day  after  the  due  date  through  the 
payment  date.  That  is,  interest  accrued 
at  the  end  of  any  30-day  period  will  be 
added  to  the  approved  invoice  payment 
amount  and  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding 
30-day  period.  The  interest  penalty 
amount,  interest  rate  and  the  period  for 
which  the  interest  penalty  was 
computed,  will  be  separately  stated  by 
the  designated  payment  office  on  the 
check  or  accompanying  remittance 
advice.  Adjustments  will  be  made  by 
the  designated  payment  office  for  errors 
in  calculating  interest  penalties,  if 
requested  by  the  contractor. 
***** 

(g)  For  contracts  awarded  on  or  after 
October  1, 1989,  a  penalty  amount 
(calculated  in  accordance  with 
regulations  issued  by  the  Office  of 
Management  and  Budget)  shall  be  paid, 
in  adcUtion  to  the  interest  penalty 
amount  if  the  contractor — 

(1)  Is  owed  an  interest  penalty; 

(2)  Is  not  paid  the  interest  penalty 
witUn  10  days  after  the  date  the  invoice 
amoimt  is  paid;  and 

(3)  Makes  a  written  demand  that  the 
agency  pay  such  a  penalty  not  later  than 
40  days  after  the  date  the  invoice 
amount  is  paid. 

7.  Section  32.908  is  revised  to  read  as 
follows: 

32JM    Contract  dauM*. 

(a)  If  the  solicitation  or  contract 
contains  the  clause  at  52.232-10, 
Payments  Under  Fixed-Price  Architect- 
Engineer  Contracts,  the  contracting 
officer  shall  insert  the  clause  at  52.232- 
26,  Prompt  Payment  for  Fixed-Price 
Architect-Engineer  Contracts. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.232-27,  Prompt  Payment 
for  Construction  Contracts,  in  all 
solicitations  and  contracts  for 
construction  (see  Part  36). 


(c)  The  contracting  officer  shall  insert 
the  clause  at  52.232-25,  Prompt  Payment 
in  all  other  solicitations  and  contracts, 
except  as  indicated  in  32.901  of  this 
section. 

(d)  If  payment  may  be  made  by 
electronic  funds  transfer,  the  contracting 
office  shall  use  Alternative  I  with  the 
clauses  prescribed  in  paragraphs  (a),  (b). 
and  (c)  of  this  section. 

&  Section  32.909  is  amended  by 
adding  a  fourth  sentence  to  read  as 
follows: 

32.909    Contractor  InqulriM. 

*  *  *  Small  business  concerns  may 
obtain  additional  assistance  related  to 
payment  issues  by  contracting  their 
local  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  Section  52.232-6  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(AUG  1987)"  and  inserting  in  its 
place  the  date  "(APR  1989)";  by  revising 
the  second  sentence  in  paragraph  (b);  by 
redesignating  paragraphs  (c),  (d),  (e),  (f). 
(g),  as  (e),  (f),  (g),  (h),  and  (i),  and 
removing  in  the  second  sentence  of  the 
new  paragraph  (g)  the  reference 
"paragarph  (c)"  and  inserting  in  its  place 
"paragarph  (e)";  and  by  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

52232-5    Paymants  under  FIxatf-Prica 
Conatructlon  Contracta 

***** 

(b)  *  *  *  The  Contractor  shall  furnish  a 
breakdown  of  the  total  contract  price 
showing  the  amount  included  therein  for  each 
principal  category  of  the  work,  in  such  detail 
as  requested  by  the  Contracting  Officer,  to 
provide  a  basis  for  determining  progress 
payments.  •  •  • 
***** 

(c)  Along  with  each  request  for  progress 
payments,  the  contractor  shall  furnish  the 
following  certification,  or  payment  shall  not 
be  made: 

I  hereby  certify,  to  the  best  of  my 
knowledge  and  belief,  that — 

(1)  The  amounts  requested  are  only  for 
performance  in  accordance  with  the 
specifications,  terms,  and  conditions  of  the 
contract; 

(2)  Payments  to  subcontractors  and 
suppliers  have  been  made  from  previous 
payments  received  under  the  contract,  and 
timely  payments  will  be  made  from  the 
proceeds  of  the  payment  covered  by  this 
certification,  in  accordance  with  subcontract 
agreements  and  the  requirements  of  chapter 
39  of  title  31.  United  States  Code:  and 

(3)  This  request  for  progress  payments  does 
not  include  any  amounts  which  the  prime 
contractor  intends  to  withhold  or  retain  from 
a  sul>contractor  or  supplier  in  accordance 


«vith  the  terms  and  conditions  of  the 
subcontract. 


(Name) 


(Title) 


(Date) 

(d)  If  the  Contractor,  after  making  a 
certifled  request  for  progress  payments, 
discovers  that  a  portion  or  all  of  such  request 
constitutes  a  payment  for  performance  that 
fails  to  conform  to  the  speciRcations,  terms, 
and  conditions  of  this  contract  (hereinafter 
referred  to  as  the  "unearned  amount"),  the 
Contractor  shall — 

(1)  Notify  the  Contracting  Officer  of  such 
performance  deficiency;  and 

(2)  Be  obligated  to  pay  the  Government  an 
amount  (computed  by  the  Contracting  Officer 
in  the  manner  provided  in  31  U.S.C. 
3903(c](l])  equal  to  interest  on  the  unearned 
amount  from  the  date  of  receipt  of  the 
unearned  amount  until — 

(i)  The  date  the  Contractor  notifies  the 
Contracting  Officer  that  the  performance 
deficiency  has  been  correcfeid;  or 

(ii)  The  date  the  Contractor  reduces  the 
amount  of  any  subsequent  certified  request 
for  progress  payments  by  an  amount  equal  to 
the  unearned  amount. 

(g)  In  making  these  progress  payments,  the 
Government  shall,  upon  request,  reimburse 
the  Contractor  for  the  amount  of  premiums 
paid  for  pierformance  and  payment  bonds 
(including  coinsurance  and  reinsurance 
agreements,  when  applicable)  after  the 
Contractor  has  furnished  evidence  of  full 
payment  to  the  surety.  The  retainage 
provisions  in  paragraph  (e)  of  Qd»  clause 
shall  not  apply  to  that  portion  of  progress 
payments  attributable  to  bond  premiums. 

10.  Section  52.232-8  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(JUL  1985)"  and  insertmg  in  iU 
place  "(APR  1989)";  and  by  revising 
paragraph  (b)  of  the  clause  to  read  as 
follows: 

52.232-8    Diacounta  for  Prompt  Paymant 

•        *        •        *        • 

(b)  In  connection  with  any  discount  offered 
for  prompt  payment,  time  shall  be  computed 
from  the  date  of  the  invoice.  For  the  porpose 
of  computing  the  discount  earned,  payment 
shall  be  considered  to  have  been  made  on  the 
date  which  appears  on  the  payment  check  or 
the  date  on  which  an  electronic  funds 
transfer  was  made. 

(End  of  clause) 

11.  Section  52.232-25  is  amended  by 
revising  the  introductory  text  by 
revising  paragraph  (a);  by  removing  in 
the  title  of  the  clause  the  date  "(FEB 
1988)"  and  inserting  in  its  place  "(APR 
1989)";  by  revising  paragraphs  (a)(3)  and 
(a)(3)(i);  by  redesignating  the  existing 
paragraph  (a)(3)nii)  as  (a)(iv)  and 
adding  a  new  (a](3Hiii);  by  revising  the 
fourth  sentence  in  (a)(4);  by  revising  the 
introductory  text  of  paragraph  (a)(5)  and 


the  first  sentence  in  paragraph  (aX6)  and 
in  (a)(6)(i);  by  revising  paragraph 
(a)(6)(U)(A)  and  paragraph  (a)(7);  by 
adding  paragraph  (a)(8),  and  paragraph 
(c);  by  redesignating  existing  Alternate  I 
as  new  section  52.232-26  and  revising; 
by  redesignating  Alternate  II  as 
Alternate  I  and  revising  the  introductory 
text  and  by  removing  in  paragraph 
(d)(4)  of  new  Alternate  I  the  reference 
"paragraph  (c)"  to  read  "paragraph  (d)" 
as  follows: 

52232-25    Prompt  Payment 

As  prescribed  in  32.906(c),  insert  the 
following  clause: 

(a)  As  authorized  in  32.905(a)(2)(ii),  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (a)(6](i]  of  die  clause  to  specify  a 
period  longer  than  7  days  for  constructive 
acceptance,  if  considered  appropriate  due  to 
the  nature  of  the  supplies  or  services  to  be 
received,  inspected,  tested,  or  accepted  by 
the  Government  except  in  the  case  of  a 
contract  for  the  procurement  of  a  ttrand-oame 
commercial  item  for  authorized  resale. 


(3)  The  due  date  on  contracts  for  meat  and 
meat  food  products,  contracts  for  perishable 
agricultural  commodities,  contracts  for  dairy 
products,  edible  fats  or  oils,  and  food 
products  prepared  from  edible  fats  or  oils, 
and  contracts  not  requiring  submission  of  an 
invoice  shall  be  as  follows: 

(i)  The  due  date  for  meat  and  meat  food 
products,  as  defined  in  Section  2(a)(3)  of  the 
Packers  and  Stockyard  Act  of  1921  (7  U.S.C 
182(3))  and  further  defined  in  Pub.  L  98-181 
to  include  any  edible  fresh  or  frozen  poultry 
meat  any  perishable  poultry  meat  food 
product,  fresh  eggs,  and  any  perishable  egg 
product  will  be  as  close  as  possible  to,  but 
not  later  than,  the  7th  day  after  product 
delivery. 
***** 

(iii)  The  due  date  for  dairy  products,  as 
defined  in  section  111(e)  of  this  Dairy 
Production  Stabilization  Act  of  1983  (7  U.S.C 
4S02(e)).  edible  fats  or  oils,  and  food  products 
prepared  from  edible  fats  or  oils,  will  Im  as 
close  as  possible  to.  but  not  later  than,  tiie 
10th  day  after  the  date  on  which  a  proper 
invoice  has  been  received. 

(4)  *  *  *  If  the  invoice  does  not  comply 
with  these  requirements,  then  the  Contractor 
will  be  notifieid  of  the  defect  within  7  days 
after  receipt  of  the  invoice  at  the  designated 
billing  office  (3  days  for  meat  and  meat  food 
products  and  5  days  for  perishable 
agricultural  commodities,  ediUe  fats  or  oils, 
and  food  products  prepared  from  edible  fats 
oroils.*  •  • 

(5)  An  interest  penalty  shall  be  paid 
automatically  by  the  Government,  without 
request  from  the  Contractor,  If  payment  is  not 
made  by  the  due  date  and  the  follo«ving 
conditions  are  met  if  applicable: 
***** 

(6)  The  interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  e£Eect  on  the 
day  after  the  due  date.  ■  *  * 


(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor,  Government  acceptance  shall  be 
deemed  to  have  occurred  constructively  on 

the day  (7th  day  if  blank]  after  the 

Contractor  delivered  the  supplies  or 
performed  the  services  in  accordance  with 
the  terms  and  conditions  of  the  contract 
unless  there  is  a  disagreement  over  quantity, 
quality,  or  contractor  compUance  with  a 
contract  provision.  •  *  * 

(U)  *  *  • 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government  but  this  may  not  exceed  7 
days  (3  days  for  meat  and  meat  food  products 
and  5  days  for  perishable  agricultural 
commodities,  dairy  products,  edible  fats  or 
oils,  and  food  products  prepared  from  edible 
fats  or  oils). 

(7)  An  interest  penalty  shaU  also  t>e  paid 
automatically  by  the  designated  payment 
office,  without  request  from  the  Contractor,  if 
a  discount  for  prompt  payment  is  taken 
improperiy.  The  interest  penalty  will  be 
calculated  as  described  in  subparagraph 
(a)(6)  of  this  clause  on  the  amount  of  discount 
taken  for  the  period  beginning  tvith  the  first 
day  after  the  end  of  the  discount  period 
through  the  date  when  the  Contractor  is  paid. 

(8)  If  this  contract  was  awarded  on  or  after 
October  1. 1989,  a  penalty  amount  calculated 
in  accordance  with  regulations  issued  by  ttw 
Office  of  Management  and  Budget  sliall  l>e 
paid  in  addition  to  the  interest  penalty 
amount  if  the  Contractor — 

(i)  Is  owed  an  interest  penalty; 

(ii)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid:  and 

(iii)  Makes  a  written  demand,  not  later  than 
40  days  after  the  date  the  invoice  amount  is 
paid,  that  the  agency  pay  such  a  penalty. 
*         •         •         •         • 

(c)  If  this  contract  contains  the  clause  at 
52.213-1.  Fast  Payment  Procedure,  payments 
will  be  made  within  15  days  after  the  date  of 
receipt  of  the  invoice. 

(End  of  clause) 

Alternate  I  (APR  1989)  If  payment  may  be 
made  by  electronic  funds  transfer,  add  the 
following  paragraph  (d)  to  the  clause: 

(d)  Electronic  Funds  Transfer.  Payments 
under  this  contract  will  be  made  by  the 
Government  either  by  check  or  electronic 
funds  transfer  (through  the  Treasury 
Rnandal  Communications  System  (TFCS)  or 
the  Automated  Clearing  House  (ACH)),  at  die 
option  of  the  Government.  After  award,  but 
no  later  than  14  days  before  an  invoice  or 
contract  financing  request  is  submitted,  the 
Contractor  shall  designate  a  financial 
institution  for  receipt  of  electronic  funds 
transfer  payments.  The  Contractor  shall 
submit  this  designation  to  the  Contracting 
Officer  or  other  Government  official  as 
directed. 

(1)  For  payment  through  TFCS,  the 
Contractor  shall  provide  the  following 
information: 


•%   1*1  r* 
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(i)  Name,  address,  and  telegraphic 
abbreviation  of  the  financial  institution 
receiving  payment. 

(ii)  The  American  Bankers  Association  9- 
digit  identifying  number  of  the  financing 
institution  receiving  payment  if  the  institution 
has  access  to  the  Federal  Reserve 
Communications  System. 

(iii)  Payee's  account  number  at  the 
financial  institution  where  funds  are  to  be 
transferred. 

(iv)  If  the  financial  institution  does  not 
have  access  to  the  Federal  Reserve 
Communications  System,  name,  address,  and 
telegraphic  abbreviation  of  the  correspondent 
financial  institution  through  which  the 
financial  institution  receiving  payment 
obtains  electronic  funds  transfer  messages, 
provide  the  telegraphic  abbreviation  and 
American  Bankers  Association  identifying 
number  for  the  correspondent  institution. 

(2)  For  payment  through  ACH,  the 
Contractor  shall  provide  the  following 
information: 

(i)  Routing  transit  number  of  the  financial 
institution  receiving  payment  (same  as 
American  Bankere  Association  identifying 
number  used  for  TFCS). 

(ii)  Number  of  account  to  which  funds  are 
to  be  deposited. 

(iii)  Type  of  depositor  account  ("C"  for 
checking.  "S"  for  savings). 

(iv)  If  the  Contractor  is  a  new  enroUee  to 
the  ACH  system,  a  "Payment  Information 
Form,"  TFS  3881,  must  be  completed  before 
payment  can  be  processed. 

(3)  In  the  event  the  Contractor,  during  the 
performance  of  this  contract  elects  to 
designate  a  different  financial  institution  for 
the  receipt  of  any  payment  made  using 
electronic  funds  transfer  procedures, 
notification  of  such  change  and  the  required 
information  specified  above  must  be  received 
by  the  appropriate  Government  ofiicial  30 
days  prior  to  the  date  such  change  is  to 
become  effective. 

(4)  The  documents  furnishing  the 
information  required  in  this  paragraph  (d) 
must  be  dated  and  contain  the  signature,  title, 
and  telephone  number  of  the  Contractor 
official  authorized  to  provide  it  as  well  as 
the  contractor's  name  and  contract  number. 

(5)  Contractor  failure  to  properly  designate 
a  financial  institution  or  to  provide 
appropriate  payee  bank  account  information 
may  delay  payments  of  amounts  otherwise 
properly  due. 

12.  Section  52.232-28  is  added  to  read 
as  follows: 

52.232-26    Prompt  Psyiwnt  for  Rxad- 
Prte*  Ardittact-EnglnMr  Contracts. 

As  prescribed  in  32.gOB(a),  insert  the 
following  clause: 

(a)  As  authorized  in  32.90S(b)(3),  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (a)(5)(i)  of  the  clause  to  specify  a 
period  longer  than  7  days  for  constructive 
acceptance  or  constructive  approval,  if 
required  to  afford  the  Government  a 
practicable  opportunity  to  adequately  inspect 
the  work  and  to  determine  the  adequacy  of 
the  Contractor's  performance  under  the 
contract. 

(b)  If  applicable,  as  authorized  in  32.906(a) 
and  only  as  allowed  under  agency  policies 


and  procedures,  the  Contracting  Officer  may 
insert  in  paragraph  (b)  of  the  clause  a  period 
shorter  than  30  days  (but  not  less  than  7 
days)  for  making  contract  financing 
payments. 

Prompt  Payment  For  Fixed-Pries  AicUtect- 
Kngineef  Coottacts  (Apr.  MM) 

Notwithstanding  any  other  payment  terms 
in  this  contract  the  Government  will  make 
invoice  payments  and  contract  financing 
payments  under  the  terms  and  conditions 
specified  in  this  clause.  Payment  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  an  electronic  fimds  transfer  is 
made.  Definitions  of  pertinent  terms  an  set 
forth  in  32.902.  All  days  referred  to  in  this 
clause  are  calendar  days,  unless  otherwise 
specified. 

(a)  Invoice  Payments.  (1)  For  purposes  of 
this  clause,  "invoice  payment"  means  a 
Government  disbursement  of  monies  to  a 
Contractor  under  a  contract  or  other 
authorization  for  work  or  services  accepted 
by  the  Government  payments  for  partial 
deliveries  that  have  been  accepted  by  the 
Government  and  progress  payments  based 
on  contacting  officer  approval  of  the 
estimated  amount  and  value  of  work  or 
services  performed. 

(2)  The  due  date  for  making  invoice 
payments  shall  be  as  described  in  this 
subparagraph  (a)(2)  of  this  clause. 

(i)  The  due  date  for  work  or  services 
completed  by  the  Contractor  shall  be  the 
later  of  the  following  two  events: 

(A)  The  30th  day  after  the  designated 
billing  office  has  received  a  proper  invoice 
from  the  Contractor. 

(B)  The  30th  day  afier  Government 
acceptance  of  the  work  or  services  completed 
by  the  Contractor.  On  a  final  invoice  where 
the  payment  amount  is  subject  to  contract 
settlement  actions  (e.g.,  release  of  claims), 
acceptance  shall  be  deemed  to  have  occiured 
on  the  effective  date  of  tlie  contract 
settlement. 

(it)  The  due  date  for  progress  payments 
shall  be  the  30th  day  after  Government 
approval  of  Contractor  estimates  of  work  or 
services  accomplished. 

(3)  An  invoice  is  the  Contractor's  bill  or 
written  request  for  payment  under  the 
contract  for  work  or  services  performed 
under  the  contract.  An  invoice  shall  be 
prepared  and  submitted  to  the  designated 
billing  office.  A  proper  invoice  must  include 
the  items  listed  in  subdivisions  (a)(3)(i) 
through  (a)(3)(vii)  of  this  clause.  If  the  invoice 
does  not  comply  with  these  requirements, 
then  the  Contractor  will  be  notified  of  the 
defect  within  7  days  after  receipt  of  the 
invoice  at  the  designated  hilling  office. 
Untimely  notification  will  be  taken  into 
account  in  the  computation  of  any  interest 
penalty  owed  the  Contractor  in  the  manner 
described  in  subparagraph  (a)(5)  of  this 
clause: 

(i)  Name  and  address  of  the  Contractor. 

(ii)  Invoice  date. 

(iii)  Contract  number  or  other  authorization 
for  work  or  services  performed  (including 
order  number  and  contract  line  item  number). 

(iv)  Description  of  work  or  services 
performed. 

(v)  Delivery  and  payment  terms  (e.g., 
prompt  payment  discount  terms). 


(vi)  Name  and  address  of  Contractor 
official  to  whom  payment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  in  a 
proper  notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  event  of  a  defective  invoice. 

(viii)  Any  other  information  or 
documentation  required  by  the  contract 

(4)  An  interest  penalty  shall  be  paid 
automatically  by  the  designated  payment 
office,  without  request  from  the  Contractor,  if 
payment  is  not  made  by  the  due  date  and  the 
following  conditions  are  met  if  applicable: 

(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
documentation  authorizing  payment  was 
processed  and  there  was  no  disagreement 
over  quantity,  quality.  Contractor  compliance 
with  any  contract  term  or  condition,  or 
requested  progress  payment  amount 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for  work 
or  services  performed,  the  amount  was  not 
subject  to  further  contract  settlement  actions 
between  the  Government  and  the  Contractor. 

(5)  The  interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  811)  that  is  in  effect  on  the 
day  afier  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority.  This  rate  is  referred 
to  as  the  "Renegotiation  Board  Interest  Rate," 
and  it  is  published  in  the  Fadenl  Register 
semiannually  on  or  about  January  1  and  luly 
1.  The  interest  penalty  shall  accrue  daily  on 
the  invoice  payment  amount  approved  by  the 
Government  and  be  compounded  in  30-day 
increments  inclusive  from  the  firet  day  after 
the  due  date  through  the  payment  date.  That 
is,  interest  accrued  at  the  end  of  any  30-day 
period  will  t>e  added  to  the  approved  invoice 
payment  amount  and  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding  30-day 
period.  If  the  designated  billing  office  failed 
to  notify  the  Contractor  of  a  defective  invoice 
within  the  periods  prescribed  in 
subparagraph  (a)(3)  of  this  clause,  then  the 
due  date  on  the  corrected  invoice  will  be 
adjusted  by  subtracting  the  number  of  days 
taken  beyond  the  prescribed  notification  of 
defects  period.  Any  Interest  penalty  owned 
the  Contractor  %vill  be  based  on  this  adjusted 
due  date.  Adjustments  will  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties,  if  requested  by 
the  Contractor. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  miglit  be  due  the 
Contractor,  Government  acceptance  or  - 
approval  shall  be  deemed  to  have  occurred 
constructively  as  shown  in  subdivisions 
(a)(5)(i)(A)  and  (B)  of  this  clause.  In  the  event 
that  actual  acceptance  or  approval  occura 
within  the  constructive  acceptance  or 
approval  period,  the  determination  of  an 
interest  penalty  shall  be  based  on  the  actual 
date  of  acceptance  or  approval.  Constructive 
acceptance  or  constructive  approval 
requirements  do  not  apply  if  there  is  a 
disagreement  over  quantify,  quaUfy, 
Contractor  compliance  with  a  contract 
provision,  or  requested  progress  payment 


amotmts.  These  requirements  also  do  not 
compel  Government  officials  to  accept  work 
or  services,  approve  Contractor  estimates, 
perform  contract  administration  functions,  or 
make  payment  prior  to  fulfilling  their 
responsibilities. 

(A)  For  work  or  services  completed  by  the 
C(mta«ctor,  Government  acceptance  shall  be 
deemed  to  have  occurred  constructively  on 

the day  (7th  day  if  blank)  after  the 

Contractor  has  completed  the  work  or 
services  in  accordance  with  the  terms  and 
conditions  of  the  contract 

(B)  For  progress  payments.  Government 
approval  shall  be  deemed  to  have  occurred 
on  the  7th  day  after  Contractor  estimates 
have  been  received  by  the  designated  billing 
office. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  a  defect  in  invoices  submitted 
to  the  Government  but  this  may  not  exceed  7 
days. 

(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
die  Contractor. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  mora  than  1  year.  Interest 
penalties  of  less  than  $1.00  need  not  be  paid. 

(iv)  Interest  penalties  ura  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance,  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1, 
Disputes. 

(6)  An  Interest  penalfy  shall  also  be  paid 
automatically  by  the  designated  payment 
office,  without  request  from  the  Contractor,  if 
a  discount  for  prompt  payment  is  taken 
improperly.  The  interest  penalty  will  be 
calculated  on  the  amount  of  discoimt  taken 
for  the  period  beginning  with  the  first  day 
after  the  end  of  the  discount  period  through 
the  date  when  the  Contractor  is  paid. 

(7)  If  this  contract  was  awarded  on  or  after 
October  1, 1989,  a  penalty  amount  calculated 
in  accordance  with  regulations  issued  by  the 
Office  of  Management  and  Budget,  shall  be 
paid  in  addition  to  the  interest  penalfy 
amount  if  the  Contractor — 

(i)  Is  owed  an  interest  penalty; 

(ii)  Is  not  paid  the  interest  penalfy  within 
10  days  after  the  date  the  invoice  amount  is 
paid:  and 

(iii)  Makes  a  written  demand,  not  later  than 
40  days  after  the  date  the  invoice  amount  is 
paid,  that  the  agency  pay  such  a  penalty. 

(b)  Contract  Financing  Payments.  (1)  For 
purposes  of  this  clause,  if  applicable, 
"contract  financing  payment"  means  a 
Government  disbursement  of  monies  to  a 
Contractor  under  a  contract  clause  or  other 
authorization  prior  to  acceptance  of  supplies 
or  services  by  the  Government  other  than 
progress  payments  based  on  estimates  of 
amount  and  value  of  work  performed. 
Contract  financing  payments  include  advance 


payments,  progress  payments  based  on  a 
percentage  or  stage  of  completion 
(32.102(e)(1))  other  than  those  made  under  the 
clause  at  52.232-5,  Payments  Under  Fixed- 
Price  Construction  Contracts,  or  the  clause  at 
52.232-10,  PaymenU  Under  Fixed-Price 
Architect-Engineer  Contracts,  and  interim 
payments  on  cost  type  contracts. 

(2)  If  this  contract  provides  for  contract 
financing,  requests  for  payment  shall  be 
submitted  to  the  designated  billing  office  as 
specified  in  this  contract  or  as  directed  by  the 
Contracting  Officer.  Contract  financing 
payments  shall  be  made  on  the  (insert  day  as 
prescribed  by  Agency  head;  if  not  prescribed, 
insert  30th  day)  day  after  receipt  of  a  proper 
contract  financing  request  by  the  designated 
billing  office.  In  the  event  that  an  audit  or 
Other  review  of  a  specific  financing  request  is 
required  to  ensure  compliance  with  the  terms 
and  conditions  of  the  contract  the  designated 
payment  office  is  not  compelled  to  make 
payment  by  the  due  date  specified.  For 
advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurrent 
submissions  of  contract  financing  requests, 
payment  shall  be  made  in  accordance  «vith 
the  corresponding  contract  terms  or  as 
directed  by  the  Contracting  Officer.  Contract 
financing  payments  shall  not  be  assessed  an 
interest  penalfy  for  payment  delays. 

(End  of  clause) 

Alternate  I  (APR  1989).  If  payment  may  l>e 
made  by  electronic  funds  transfer,  add  the 
following  paragraph  (c)  to  the  clause: 

(c)  Electronic  Funds  Transfer.  Payments 
under  this  contract  will  be  made  by  the 
Government  either  by  check  or  electronic 
funds  transfer  (through  the  Treasury 
Financial  Communications  System  (TFCS)  or 
the  Automated  Clearing  House  (ACH)),  at  the 
option  of  the  Government.  After  award,  but 
no  later  than  14  days  before  an  invoice  or 
contract  financing  request  is  submitted,  the 
Contractor  shall  designate  a  financial 
institution  for  receipt  of  electronic  funds 
transfer  payments.  The  Contractor  shall 
submit  this  designation  to  the  Contracting 
Officer  or  other  Government  official,  as 
directed. 

(1)  For  payment  through  TFCS,  the 
Contractor  shall  provide  the  following 
information: 

(i)  Name,  address,  and  telegraphic 
abbreviation  of  the  financial  institution 
receiving  payment 

(ii)  The  American  Bankers  Association  9- 
digit  identifying  number  of  the  financing 
institution  receiving  payment  if  the  institution 
has  access  to  the  Federal  Reserve 
Commimications  System. 

(iii)  Payee's  account  number  at  the 
financial  institution  where  funds  are  to  be 
transferred. 

(iv)  If  the  financial  institution  does  not 
have  access  to  the  Federal  Reserve 
Communications  System,  name,  address,  and 
telegraphic  abbreviation  of  the  correspondent 
financial  institution  through  which  the 
financial  institution  receiving  payment 
obtains  electronic  funds  transfer  messages, 
provide  the  telegraphic  abbreviation  and 
American  Bankers  Association  identifying 
number  of  the  correspondent  institution. 


(2)  For  payment  through  ACH,  the 
Contractor  shall  provide  the  following 
information: 

(i)  Routing  transit  number  of  the  financial 
institution  receiving  payment  (same  as 
American  Bankers  Association  identifying 
number  used  for  TFCS) 

(ii)  Number  of  account  to  which  funds  are 
to  be  deposited. 

(iii)  IVpe  of  depositor  account  ("C  for 
checking,  "S"  for  savings). 

(iv)  If  the  Contractor  is  a  new  enrollee  to 
the  ACH  system,  a  "Payment  Information 
Form,"  TFS  3881,  must  be  completed  before 
payment  can  be  processed. 

(3)  In  the  event  the  Contractor,  during  the 
performance  of  this  contract  elects  to 
designate  a  different  financial  Instittition  for 
the  receipt  of  any  payment  made  using 
electronic  funds  transfer  procedures, 
notification  of  such  change  and  the  required 
information  specified  above  must  be  received 
by  the  appropriate  Government  official  30 
days  prior  to  the  date  such  change  is  to 
become  effective. 

(4)  The  doctunents  furnishing  the 
information  required  in  this  paragraph  (c) 
must  be  dated  and  contain  the  signature,  title, 
and  telephone  number  of  the  Contractor 
official  authorized  to  provide  it  as  well  as 
the  Contractor's  name  and  contract  number. 

(5)  Contractor  failure  to  properly  designate 
a  financial  institution  or  to  provide 
appropriate  payee  bank  account  information 
may  delay  payments  of  amounts  otherwise 
properly  due. 

13.  Section  52.232-27  is  added  to  read 
as  follows: 

52.232~27    Pronipt  Payment  for 
Construction  Contracts. 

As  prescribed  in  32.g08(b),  insert  the 
following  clause: 

(a)  As  authorized  in  32.905(c)(1),  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (a)(1)(i)(A)  of  the  clause  to 
specify  a  period  longer  than  14  days  if 
required  to  afford  the  Government  a 
practicable  opportimify  to  adequately  inspect 
the  work  and  to  determine  the  adequacy  of 
the  Contractor's  performance  under  the 
contract 

(b)  As  authorized  in  32.90S(c)(5),  the 
Contracting  Officer  may  modify  the  date  in 
subdivision  (aK4)(i)  of  the  clause  to  specify  a 
period  longer  than  7  days  for  constructive 
acceptance  or  constructive  approval  if 
required  to  afford  the  Government  a 
practicable  opportunity  to  adequately  inspect 
the  work  and  to  determine  the  adequacy  of 
the  Contractor's  performance  under  the 
contract 

(c)  If  applicable,  as  authorized  in  32Me(a) 
and  only  as  allowed  under  agency  policies 
and  procedures,  the  Contracting  Officer  may 
insert  in  paragraph  fb)  of  the  clause  a  period 
shorter  than  30  days  (but  not  less  than  7 
days)  for  making  contract  financing 
payments. 

Prompt  Payment  For  Constnictloa  Cootracts 
(Apr  1989) 

Notwithstanding  any  other  payment  terms 
in  this  contract  the  Government  will  make 
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invoice  payments  and  coBtrad  financing 
payments  under  the  lenns  and  conditioas 
apeciRed  in  this  clause.  Payment  shall  be 
coDsidared  as  baing  made  on  the  day  a  dieck 
is  dated  or  an  electtanic  funds  transfer  is 
mada.  Definitiona  of  pertinent  terms  are  set 
forth  in  32.902.  All  days  referred  to  in  this 
clanae  era  calendar  days,  unless  otherwise 
specified. 

(a)  Invoice  Payments.  (1)  For  purpoees  ol 
this  clause,  there  are  several  types  of  invoice 
payments  which  may  occur  under  this 
contract  as  follows: 

(i)  Progress  payments,  if  provided  far 
elsewhere  in  this  contract,  based  on 
Contracting  Officer  approval  of  the  estimated 
amount  and  value  of  work  or  services 
performed,  including  payments  for  reaching 
milestones  in  any  protect 

(A)  The  due  date  for  making  such 
payments  shall  be  14  days  after  receipt  of  the 
payment  request  by  the  designated  biUing 
office. 

(B)  The  due  date  for  payment  of  any 
amounts  retained  by  the  Contracting  OfQcer 
in  accordance  with  the  clause  at  52JZ32-5, 
Payments  Under  Fixed-Price  Construction 
Contracts,  shall  be  30  days  after  approval  for 
release  to  the  Contractor  by  the  Contracting 
Officer, 

(ii)  Final  payments  based  on  completion 
and  acceptance  of  all  work  and  presentation 
of  release  of  ail  claims  against  the 
Government  arising  by  virtue  of  the  contract. 
and  payments  for  partial  deliveries  that  have 
been  accepted  by  the  Govenuaent  (e-g.,  each 
separate  building,  public  work,  or  other 
division  of  the  contract  for  whii:h  the  price  is 
stated  separately  in  the  contract): 

(A)  The  due  date  for  making,  such 
payments  shall  be  either  th«  3plh  day  after 
receipt  by  the  designated  billing  office  of  a 
proper  invoice  from  the  Contrad^r,  or  the 
30th  day  after  Government  acceptance  of  the 
work  or  services  completed  by  thto 
Contractor,  whichever  is  later. 

(B)  On  a  final  invoice  w^iere  the  payment 
amount  is  subject  to  contract  settlejoaent 
actions  (e.g.,  release  of  claims),  acceptance 
shall  be  deemed  to  have  occurred  on  the 
elective  date  of  the  contaCT^pttiement. 

(2)  An  invoice  is  the  Contractor's  bill  or 
written  request  for  payment  u^Kler  the 
contract  for  work  or  services  peifprmad 
under  the  contract.  An  invoice  sbuHie 
prepared  and  submitted  to  the  designated 
biUing  office.  A  proper  invoice  auist  include 
the  items  listed  in  subdivisioBS  (a)(2)(i) 
through  (a)(2)(ix)  of  this  clause.  If  the  invoice 
does  not  coasply  with  these  requirements,  the 
Contractor  will  be  notified  of  ttie  defect 
within  7  days  after  receipt  of  the  tovoica  at 
the  designated  billing  office.  Untimely 
notification  will  be  taken  into  account  in  the 
computation  of  any  interest  penalty  owed  the 
Contractor  in  the  manner  described  in 
paragraph  (a)(4)  of  this  clause: 

(H  Name  and  address  of  die  Contractor. 

(ii)  tovoioe  date. 

(iii)  Contract  nomber  or  other  anthorization 
for  work  or  services  performed  (including 
order  number  and  contract  line  item  number). 

(iv)  Description  of  work  or  services 
performed. 

(v)  Delivery  and  payment  terns  (e.g., 
prompt  payment  discount  terms). 


(vi)  Mama  and  address  of  CoBtractor 
official  to  whom  payment  is  to  be  sen!  (nwst 
be  the  same  aa  that-ia  the  cootract  or  la  a 
proper  aotioa  of  aaaJgaaMWl). 

(vii)  Name  (whan  practicable),  tttla.  phone 
number,  and  mailing  addraas  of  parson  to  ba 
notified  in  erent  of  a  daJactiss  invaice. 

(viii)  For  payments  doacribed  in 
subdiviaion  (a)(l)(i)  of  this  dansa. 
substantiatiaB  of  tlsa  anovnts  requested  and 
certification  in  acrordanca  with  the 
requirements  of  the  clause  at  52.232-6^ 
Payments  Under  Fixed-Price  Constructioa 
Contracts. 

(ix)  Any  other  information  or 
documentatioB  required  by  the  contract 

(3)  An  interest  penalty  shall  be  paid 
automatically  by  the  designated  payment 
office,  without  request  from  the  Contractor,  if 
payment  is  not  made  by  the  due  date  and  the 
following  conditions  are  met.  if  applicable: 

(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
documentation  authorizing  payment  was 
processed  and  there  was  no  disagreement 
over  quantity,  qnaHty,  Contractor  compliance 
with  any  contract  term  or  condition,  or 
requested  progress  payment  amount 

(iii)  fa)  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for  work 
or  services  performed,  the  amount  was  not 
subject  to  further  contract  settlement  actions 
between  the  Government  and  the  Contractor. 

(4)  The  interest  penalty  shall  l>e  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on  the 
day  after  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority.  This  part  is  referred 
to  as  the  "Renegotiation  Board  Interest  Rate," 
and  it  is  published  in  the  Federal  Ragistar 
semiannually  on  or  about  January  1  and  July 
1.  The  interest  penalty  shall  accrue  daily  on 
the  invoice  payment  amount  approved  by  the 
Government  and  be  comptounded  in  30-day 
increments  inclusive  from  the  first  day  after 
the  due  date  through  the  payment  date.  That 
is,  interest  accrued  at  the  end  of  any  30-day 
period  will  be  added  to  the  approved  invoice 
payment  amount  and  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding  30-day 
period.  If  the  designated  billing  office  failed 
to  notify  the  Contractor  of  a  defective  invoice 
within  the  periods  prescribed  in 
subparagraph  (aK2)  of  this  clause,  dien  the 
due  date  on  the  corrected  invoice  wiU  be 
adjusted  by  subtracting  the  number  of  days 
taken  beyond  the  prescribed  notification  of 
deflects  period.  Ai^  interest  penalty  owed  the 
Contractor  will  be  based  on  dtis  adfusted  due 
date.  Adjustments  wiU  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties,  if  requested  by 
the  Contractor. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  migfat  be  doe  die 
Contractor  for  payments  described  in 
subdivision  (a)(l)(ii)  of  this  dansa. 
Government  acceptance  or  approval  shaO  be 
deemed  to  have  occurred  constructively  on 
the  7tfa  day  after  the  Contractor  has 
completed  the  work  or  services  in  accordance 
with  the  terms  and  conditions  of  the  contract 
In  the  event  that  actual  acceptance  or 


approval  ocean  withia  tlM  oonatractiva 
acceptance  or  approval  period,  the 
detetmlnation  oJF  an  interest  penalty  shall  be 
based  on  die  actoal  date  of  acceptance  or 
approval.  Constructive  acceptance  or 
constructive  approval  requirements  do  not 
apply  if  there  is  a  disagreement  over 
quantity,  quality,  or  Contractor  compliance 
with  a  contract  provision.  These 
requirements  also  do  not  compel  GovemmenI 
officials  to  accept  work  or  services,  approve 
Contractor  estimates,  perfdnn  contract 
administration  functions,  or  make  payment 
prior  to  fulfilling  their  responsibilities. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  periods  taken  to  notify  the 
Contractor  of  defects  ia  iavoicas  subBiitted  to 
the  (kivemment  but  this  may  not  exceed  7 
days. 

(B)  The  period  between  the  defects  notice 
and  rasahmiaaioB  of  the  corrected  invoice  by 
the  Contractor. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  daim  for  soch 
penalties  under  the  clause  at  52.233-1, 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  $1.00  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  Contracts  over  the 
payment  amount  or  other  issues  involving 
contract  compliance,  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  tfisputes,  and  any  interest 
that  may  be  payable,  will  be  resolved  in 
accordance  with  the  dause  at  52.233-1. 
Disputes. 

(5)  An  interest  penalty  shall  also  be  paid 
automatically  by  the  designated  payment 
office,  without  request  from  the  Contrador,  if 
a  discount  for  prompt  payment  is  taken 
improperly.  The  interest  penalty  wiU  be 
calculated  on  the  amount  of  discount  taken 
for  the  period  beginning  with  the  first  day 
after  the  end  of  the  discount  period  through 
the  data  when  the  Contractor  ia  paid. 

(6)  If  this  contrad  was  awarded  on  or  after 
October  1, 1989,  a  penalty  amount  calculated 
in  accordance  with  regulations  issued  by  the 
Office  of  Management  and  Budget  shall  be 
paid  in  addition  to  the  interest  penalty 
amount  if  the  Contractor — 

(i)  Is  owed  an  interest  penalty, 

(ii)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  ia 
paid;  and 

(iii)  Malrm  a  written  demand,  not  later  than 
40  days  after  the  date  the  invoice  amount  is 
paid,  that  dia  agency  pay  such  a  penalty. 

(b)  Coetract  Financing  PaymentM,  (1)  For 
purposes  of  this  daasa,  if  applicable, 
"contract  ftw>««ig  payment*  meana  a 
GovemmenI  diabiifsement  of  monies  to  a 
Contraetor  vider  a  contrad  dansa  or  other 
authoriiatiaa  prior  to  acceptance  of  supplies 
or  services  by  the  GovenMnent  other  than 
progress  payments  based  on  estimates  of 
amoont  auod  vahie  of  work  performed. 
Contract  financing  payments  include  advance 
payments  and  hiterim  payments  under  cost-  - 
type  contracts. 


Federal  Register  /  Vol.  53.  No.  251  /  Friday.  December  30.  1988  /  Proposed  Rules  53371 


(2)  If  this  contract  provides  for  contract 
financing,  requests  for  payment  shall  be 
submitted  to  the  designated  billing  office  as 
specified  in  this  contract  or  as  directed  by  the 
Contracting  Officer.  Contract  financing 
payments  shall  be  made  on  the  (insert  day  as 
prescribed  by  Agency  head;  if  not  prescribed, 
insert  30th  day)  day  after  receipt  of  a  proper 
contract  financing  request  by  the  designated 
billing  office.  In  the  event  that  an  audit  or 
other  review  of  a  specific  financing  request  is 
required  to  ensure  compliance  %vith  the  terms 
and  conditions  of  the  contract  the  designated 
payment  office  is  not  compelled  to  make 
payment  by  the  due  date  spedfied.  For 
advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurrent 
submissions  of  contract  financing  requests, 
payment  shall  be  made  in  accordance  with 
the  corresponding  contract  terms  or  as 
directed  by  the  Contracting  Officer.  Contract 
financing  payments  shall  not  be  assessed  an 
interest  penalty  for  payment  delays. 

(c)  The  Contractor  shall  include  in  each 
subcontract  for  property  or  services 
(induding  a  material  supplier)  for  the  purpose 
of  performing  this  contract  the  following: 

(1)  A  payment  clause  which  obligates  the 
Contractor  to  pay  the  subcontractor  for 
satisfactory  performance  under  its 
subcontract  not  later  than  7  days  from  receipt 
of  payment  out  of  such  amounts  as  are  paid 
to  the  Contractor  under  this  contract 

(2)  An  interest  penalty  clause  which 
obligates  the  Contractor  to  pay  to  the 
subcontractor  an  interest  penalty  for  each 
payment  not  made  in  accordance  with  the 
payment  clause — 

(i)  For  the  period  beginning  on  the  day  after 
the  required  payment  date  and  ending  on  the 
date  on  which  payment  of  the  amount  due  is 
made;  and 

(ii)  Computed  at  the  rate  of  interest 
established  by  the  Secretary  of  the  Treasury, 
and  published  in  the  Federal  Register,  for 
interest  payments  under  section  12  of  the 
Contracts  Disputes  Act  of  1978  (41  U.S.C  611) 
in  effect  at  the  time  the  Contractor  accrues 
the  obligation  to  pay  an  interest  penalty. 

(3)  A  dause  requiring  each  subcontractor 
to  include  a  payment  clause  and  an  interest 
penalty  dause  conforming  to  the  standards 
set  forth  in  subparagraphs  (c)(1)  and  (c)(2)  of 
this  clause  in  each  of  its  subcontracts,  and  to 
require  each  of  its  subcontractors  to  include 
such  clauses  in  their  subcontracts  with  each 
lower-tier  subcontractor  or  supplier. 

(d)  The  clauses  required  by  paragraph  (c) 
of  this  clause  shall  not  be  construed  to  impair 
the  right  of  Contractor  or  a  subcontractor  at 
any  tier  to  negotiate,  and  to  include  in  their 
subcontract  provisions  which — 

(1)  Permit  the  Contractor  or  a 
subcontractor  to  retain  (without  cause]  a 
specified  percentage  of  each  progress 
payment  otherwise  due  to  a  subcontractor  for 
satisfactory  performance  under  the 
subcontrad  without  incurring  any  obligation 
to  pay  a  late  payment  interest  penalty,  in 
accordance  with  terms  and  conditions  agreed 
to  by  the  parties  to  the  subcontract  giving 
such  recognition  as  the  parties  deem 
appropriate  to  the  ability  of  a  subcontractor 
to  furnish  a  performance  bond  and  a  payment 
bond: 

(2)  Permit  the  Contractor  or  subcontractor 
to  make  a  determination  that  part  or  all  of  the 


subcontrador's  request  for  payment  may  be 
withheld  in  accordance  %vith  the  subcontrad 
agreement  and 

(3)  Permit  such  withholding  writhout 
incurring  any  obligation  to  pay  a  late 
payment  penalty  if— 

(i)  A  notice  conforming  to  the  standards  of 
paragraph  (g)  of  this  clause  has  been 
previously  furnished  to  the  subcontractor, 
and 

(ii)  A  copy  of  any  notice  issued  by  a 
Contractor  pursuant  to  subdivision  (d)(3)(i)  of 
this  dause  has  been  furnished  to  the 
Contracting  Officer. 

(e)  If  a  Contractor,  after  making  a  request 
for  payment  to  the  Government  but  before 
makinig  a  payment  to  a  subcontractor  for  the 
subcontractor's  performance  covered  by  the 
payment  request  discovers  that  all  or  a 
portion  of  the  payment  otherwise  due  such 
subcontractor  is  subject  to  withholding  ftt)m 
the  subcontractor  in  accordance  vtrith  the 
subcontract  agreement  then  the  Contractor 
shall— 

(1)  Furnish  to  the  subcontractor  a  notice 
conformiiig  to  the  standards  of  paragraph  (g) 
of  this  dause  as  soon  as  practicable  upon 
ascertaining  the  cause  giving  rise  to  a 
withholding,  but  prior  to  the  due  date  for 
subcontractor  payment 

(2)  Furnish  to  the  Contracting  Officer,  as 
soon  as  practicable,  a  copy  of  the  notice 
furnished  to  the  subcontractor  purauant  to 
subparagraph  (e)(1)  of  this  clause; 

(3)  Reduce  the  subcontractor's  progress 
payment  by  an  amount  not  to  exceed  the 
amount  specified  in  the  notice  of  withholding 
furnished  under  subparagraph  (e)(1)  of  this 
dause; 

(4)  Pay  the  subcontrhctor  as  soon  as 
practicable  after  the  correction  of  the 
identified  subcontraitt  performance 
deficiency,  and — 

(i)  Make  such  payment  within — 

(A)  Seven  days  after  correction  of  the 
identified  subcontract  performance 
deficiency  (unless  the  funds  therefor  must  be 
recovered  from  the  Govermnent  because  of  a 
reduction  under  subdivision  (e)(5)(i))  of  this 
dause;  or 

(B)  Seven  days  after  the  Contractor 
recoven  such  fimds  from  the  Government  or 

(U)  Incur  an  obligation  to  pay  a  late 
payment  interest  penalty  computed  at  the 
rate  of  interest  established  by  the  Secretary 
of  the  Treasury,  and  published  in  the  Federal 
Register,  for  interest  payments  under  section 
12  of  the  Contracts  Disputes  Ad  of  1978  (41 
U.S.C.  611)  in  effect  at  the  time  the  Conbactor 
accrues  the  obligation  to  pay  an  interest 
penalty; 

(5)  Notify  the  Conb^cting  Officer  upon— 
(i)  Reduction  of  the  amount  of  any 

subsequent  certified  apphcation  for  payment 
or 

(ii)  Payment  to  the  subconbtictor  of  any 
withheld  amounts  of  a  progress  payment 
specifying — 

(A)  The  amounts  withheld  under 
subparagraph  (e)(1)  of  this  clause;  and 

(B)  The  dates  that  such  withholding  began 
and  ended:  and 

(6)  Be  obligated  to  pay  to  the  Government 
an  amount  equal  to  interest  on  the  withheld 
payments  (computed  in  the  manner  provided 
in  31  U.S.C.  3903(c)(1)),  horn  the  8th  day  after 


receipt  of  the  withheld  amounts  from  the 
Government  until — 

(i)  The  day  the  identified  subcontrador 
performance  deficiency  is  corrected:  or 

(ii)  The  date  that  any  subsequent  payment 
is  reduced  under  subdivision  (e)(5)(i)  of  this 
dause. 

(f)(1)  if  a  Contractor,  after  making  payment 
to  a  firat-tier  subcontractor,  receives  from  a 
supplier  or  subcontractor  of  the  first-tier 
subcontractor  (hereafter  referred  to  as  a 
"second-tier  subcontractor")  a  written  notice 
in  accordance  *vith  section  2  of  the  Act  of 
August  24, 1935  (40  U.S.C.  270b,  Miller  Act), 
asserting  a  deficiency  in  such  first-tier 
subcontractor's  performance  under  the 
contract  for  which  the  Contractor  may  be 
ultimately  liable,  and  the  Conti-actor 
determines  that  all  or  a  portion  of  future 
payments  otherwise  due  such  first-tier 
subcontractor  is  subject  to  withholding  in 
accordance  with  the  subcontract  agreement 
then  the  Contractor  may,  without  incurring  an 
obligation  to  pay  an  interest  penalty  under 
subparagraph  (e)(e)  of  this  clause— 

(i)  Furnish  to  the  first-tier  subcontractor  a 
notice  conforming  to  the  standards  of 
paragraph  (g)  of  this  clause  as  soon  as 
practicable  upon  making  such  determination: 
and 

(ii)  Widihold  fit>m  the  firat-tier 
subcontractor's  next  available  progress 
payment  or  payments  an  amount  not  to 
exceed  the  amount  specified  in  the  notice  of 
withholding  furnished  under  subdivision 
(f)(l)(i)  of  tills  dause. 

(2)  As  soon  as  practicable,  but  not  later 
than  7  days  after  receipt  of  satisfactory 
written  notification  that  the  identified 
subcontract  performance  deficiency  has  been 
corrected,  the  Contractor  shall  pay  the 
amount  withheld  under  subdivision  (0(l)(i)  of 
this  subparagraph  to  such  first-tier 
subcontractor,  or  shall  incur  an  obligation  to 
pay  a  late  payment  interest  penalty  to  such 
firat-tier  subcontractor  computed  at  the  rate 
of  interest  established  by  the  Secretary  of  the 
Treasury,  and  pubUshed  in  the  Federal 
Register,  for  interest  payments  under  section 
12  of  die  Conbvcts  Disputes  Act  of  1978  (41 
U.S.C.  611)  in  effect  at  the  time  the  Contiactor 
accrues  the  obligation  to  pay  an  interest 
penalty. 

(g)  A  written  notice  of  any  withholding 
shall  be  issued  to  a  subcontractor  (with  a 
copy  to  the  Contracting  Officer  of  any  such 
notice  issued  by  the  Contractor),  specifying — 

(1)  The  amount  to  be  withheld; 

(2)  The  specific  causes  for  the  withholding 
under  the  terms  of  the  subcontract:  and 

(3)  The  remedial  actions  to  be  taken  by  the 
subcontractor  in  order  to  receive  payment  of 
the  amounts  withheld. 

(h)  The  Contractor  may  not  request 
payment  fit>m  the  Government  of  any  amount 
withheld  or  retained  in  accordance  with 
paragraph  (d)  of  this  clause  until  such  time  as 
the  Contractor  has  determined  and  certified 
to  the  Contracting  Officer  that  the 
subcontractor  is  entitled  to  the  payment  of 
such  amount. 

(i)  A  dispute  between  the  Contractor  and 
subcontractor  relating  to  the  amount  or 
entitlement  of  a  subcontractor  to  a  payment 
or  a  late  payment  interest  penalty  under  a 
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clause  inctwled  in  tha  subcontract  pursuut 
to  paragraph  (c)  of  this  clause  does  not 
constitute  a  diaJNitB  to  whidi  tbe  United 
States  is  a  party.  The  United  States  may  not 
be  interpleaded  in  any  judicial  at 
administrative  proceeiding  inviriving  such  a 
dispute. 

U)  Except  as  provided  in  paragraph  (i)  <rf 
this  clause,  this  clause  shall  not  limit  or 
impair  any  contractual,  administrative,  «r 
judicial  remedies  otherwise  available  to  the 
Contractor  or  a  subcontractor  in  the  event  of 
a  dispute  involving  late  payment  or 
nonpayment  by  the  Contractor  or  deBdent 
subcontract  peiformance  or  nonperformance 
by  a  subcontractor. 

(k)  The  Contractor's  obligation  to  pay  an 
interest  penalty  to  a  subcontractor  pursuant 
to  the  clauses  included  in  a  subcontract 
under  paragraph  (c)  of  this  clause  shall  not  be 
construed  to  be  an  obligation  of  the  United 
States  for  such  interest  penalty.  A  cost 
reimbursement  claim  may  not  include  any 
amount  for  reimbursement  of  such  interest 
penalty. 

(End  of  clause.) 

Alternate  I  (APR  1989)  If  payment  may  be 
made  by  electoonic  funds  transfer,  add  the 
following  paragraph  (1)  to  the  clause: 

(1)  Eiectronic  l^mds  Transfer.  Payments 
under  this  contract  will  be  made  by  the 
Government  either  by  chedc  or  electronic 
funds  transfer  (through  tiie  Treasury 
Financial  Communications  System  (TFCS)  or 
the  Automated  Clearmg  House  (ACH)),  at  the 
option  of  the  Govennnent  After  award,  but 


no  later  than  14  days  b^ore  an  Invoioe  at 
contract  financing  request  is  submitted,  Ae 
Contractor  shall  designate  a  financial 
institution  for  receipt  of  electronic  fands 
transfer  payments.  Hie  Contractor  shall 
submit  this  designation  to  the  Contracting 
OfficOT  or  odier  Government  official,  as 
directed. 

(1)  For  payment  through  TFCS,  the 
Contractor  shall  provide  the  following 
information: 

(i)  Name,  address,  and  telegraphic 
abbreviation  of  the  financial  institution 
receiving  payment 

(ii)  The  American  Bankers  Association  9- 
digit  identifying  number  of  the  financing 
institution  receiving  payment  if  the  institutioa 
has  access  to  the  Federal  Reserve 
Communications  System. 

(iii)  Payee's  account  number  at  the 
financial  institution  when  funds  are  to  be 
transferred. 

(iv)  If  the  financial  institution  does  not 
have  access  to  the  Federal  Reserve 
Communications  System,  name,  address,  and 
telegraphic  abbreviatiaB  of  the  correspondent 
financial  institution  tiirough  which  tlw 
financial  institution  receiving  payment 
obtains  electronic  funds  transfer  messages. 
Provide  the  telegraphic  abbreviation  and 
American  Banken  Association  identifying 
number  for  the  coiiespoudent  institution. 

(2)  For  payment  through  ACH,  the 
Contractor  shall  provide  the  following 
information: 


(i)  Rooting  transit  number  of  the  financial 
institution  receiving  payment  (same  as 
American  Bankera  Association  identifying 
number  used  for  TFCS). 

(ii)  Nmnbe.-  of  account  to  which  funds  are 
to  be  deposited. 

(iii>  Type  of  depositor  account  (tT  for 
checking,  "^  for  savings). 

(iv)  if  the  Contractor  is  a  new  enrollee  to 
the  ACH  system,  a  Tayment  Information 
Form,"  TFS  3881,  must  be  completed  before 
payment  can  be  processed. 

(3)  In  the  event  the  Contractor,  during  the 
performance  of  this  contract,  elects  to 
designate  a  different  financial  institution  for 
the  receipt  of  any  payment  made  using 
electronic  funds  transfer  procedures, 
notification  of  such  change  and  the  required 
information  specified  above  must  be  received 
by  the  appropriate  Government  official  30 
days  prior  to  the  date  sudi  change  is  to 
become  effective. 

(4)  The  documents  furnishing  the 
information  required  in  this  paragraph  (1) 
must  be  dated  and  coatain  tlie  signature,  title, 
and  telefrfione  number  of  the  Contractor 
offidd  authorised  to  jHtivide  it  as  well  as 
the  Contractor's  n«Bie  and  ccmtract  number. 

(5)  Contractor  failure  to  properly  designate 
a  financial  institution  or  to  provide 
appropriato  payee  bank  account  informatioa 
may  delay  payments  of  amounts  otherwiaa 
properly  dne. 

(FR  Doc.  88-30113  Filed  12-29-88;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affaira 

22  CFR  Part  41 

[DS-1MJ79] 

Waiver  by  Secretary  of  State  and 
Attorney  General  of  Passport  and/or 
Visa  Requirements  for  Certain 
Categories  of  Nonimmigrants 

AOENCY:  Bureau  of  Consular  Affairs, 
DOS. 

action:  Final  rule. 

summary:  This  final  rule  adopts  the 
proposed  rule  published  in  the  Federal 
Register  on  December  2. 1988  (53  FR 
48652).  This  rule  adds  paragraph  (m)  to 
22  CFR  41.2  in  order  to  implement 
Chapter  15.  Annex  1502.1,  Part  B  of  the 
Free  Trade  Agreement  (FTA)  with 
Canada  and  the  provisions  of  section 
307(a)  of  Pub.  L  10O-449.  the  "United 
States-Canada  Free  Trade  Agreement 
Implementation  Act  of  1988".  This  final 
rule  requires  Canadian  nationals  who 
seek  admission  to  the  United  States 
under  the  provisions  of  section 
101(a)(15)(E)  of  the  Immigration  and 
Nationality  Act  (INA)  to  apply  for  visas. 
EFFECnvE  date:  These  regulations  take 
effect  on  the  date  the  Free  Trade 
Agreement  enters  into  force.  The  Office 
of  the  United  States  Trade 
Representative  will  confirm  the  precise 


date  of  the  FTA's  entry  into  force  by 
publication  of  a  notice  in  the  Federal 
Regbter.  The  Department  will  publish 
notice  of  the  effective  date  of  these 
regulations  in  the  Federal  Register. 
RM  FURTHCII  INFORMATION  CONTACT 

Stephen  K.  Fischel,  Chief.  Legislation 
and  Regulations  Division,  Visa  Office, 
Department  of  State,  Washington.  DC 
20520.  (202)  663-1204. 
SUPPUEMENTARY  INFORMATION:  A 

proposed  rule  was  published  on 
December  2, 1988  (53  FR  48652)  which 
requires  Canadian  citizens  who  seek 
admission  into  the  U.S.  under  section 
101(a](15](E]  of  the  INA  to  apply  for 
treaty  trader  and  investor  visas. 
Presently  Canadians  are  generally 
exempt  fronr  the  visa  requirement  under 
the  waiver  provisions  of  i  41.2(a)  which 
exempts  them  &om  seeking  visa 
issuance  to  enter  the  United  States.  The 
public  was  given  until  December  16, 
1988  to  submit  written  comments.  Since 
no  comments  have  been  received,  the 
provisions  of  the  proposed  rule  as 
published  on  December  2, 1988  are 
adopted  in  this  final  rule  and  will 
become  effective  upon  publication  in  the 
Federal  Register  of  a  public  notice  by 
the  Office  of  U.S.  Trade  Representative 
confirming  the  date  of  the  FTA's  entry 
into  force.  That  date  is  anticipated  to  be 
January  1, 1989. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 


impact  on  a  substantial  number  of  smaU 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports, 
Visas,  Waivers. 

Accordingly,  Title  22  of  the  CFR  Part 
41  is  amended  to  read  as  follows: 

PART  41— [AMENDED] 

1.  The  authority  citation  for  Part  41 
continues  to  read  as  follows: 

Authority:  Sec.  104.  66  SUt  174.  8  U.S.C 
1104;  Sec.  109(b)(1).  91  Stat.  847:  Sec  313, 100 
Stat.  3435, 8  U.S.C.  1182:  Sec  307, 102  Stat 
1876. 

2.  Paragraph  (m)  is  added  at  the  end 
of  S  41.2  to  read: 

S41.2    Waivw  by  the  Secretary  of  Stat* 
and  Attorney  General  of  p— port  and/or 
vtoa  requtrements  for  certain  categories  of 
nonlminlgrants. 

(m)  Treaty  Trader  and  Treaty 
Investor.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  a  visa  is  required  of  a  Canadian 
national  who  is  classified,  or  who  seeks 
classification,  under  INA  101(a)(15)(E). 

Date:  December  28, 198a 
loan  M.  Claili. 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc  88-30254  Filed  12-29-88: 11:47  am] 
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Note:  The  Hst  of  public  laws 
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session  of  the  lOOfh  Congress 
has  been  completed. 
Last  List  November  30.  1988 
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bits  are  enacted  into  public 
leaf  during  the  first  session  of 
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oomenes  on  January  3,  1980. 
It  May  t>e  used  in  con^inction 
wtt)  "PL US"  (Public  Laura 
Update  Service)  on  523-8641. 
Hm  text  of  laws  is  not 
puUWwd  in  the  Federal 
RegMar  but  may  be  ordered 
in  indMdual  pamphlet  fonn 
(referred  to  as  "slip  tamrs^ 
from  the  Superintendent  of 
Documents,  U.S.  Government 
PHnHng  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 
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Titles  1-16 

Changes  January  4, 1 988 
through  October  31,  1988 

Titles  17-27 

Changes  April  1,  1988 
through  October  31,  1988 

Titles  28-41 

Changes  July  1,  1988 
through  October  31,  1988 

Titles  42-50 

Changes  October  3,  1988 
through  October  31, 1988 

Parallel  Table  of 
Authorities  and  Rules 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

The  ISA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. EIntries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  end  of  appropriate  titles. 


HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  thevolume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED 
appearing  in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

loldfoc*  page  numbers  under  a  particular  title  indicate  that  the  page  nimibers 
span  2  years.  BoMfoca  is  used  to  distinguish  the  current  year  from  the  previous 
year. 

Cite  a  page  reference  from  this  publication  as  52  FR  for  1987  page  numbers 
and  53  FR  for  1988  page  numbers.  Example:  24727  cite  as  52  FR  24727;  5270  cite 
as  53  FR  5270. 


ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 
is  the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28- 
41;  the  SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 
to  be  saved  are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  foimd  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  added  to  or  removed  from  Table  I  as  a  result  of  documents  published 
in  the  Federal  Register  since  January  1,  1988. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  Inclusive 
page  niunbers  and  corresponding  Federal  Register  issue  dates  for  the  period  cov- 
ered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulat- 
ed for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Loren  S.  Myers  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the 
direction  of  Richard  L.  Claypoole.  assisted  by  Maxine  L.  Hill.  INQUIRIES,  tele- 
phone 202-523-5227. 


SUGKJESnONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  John  E.  Byrne,  Director,  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration.  Washington. 
DC  20408. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  complete  CFR  set) 


Title 

1,  2  (2  Reserved) 

3  (1987  Compilation  and  Parts  100  and 

101) 

4 

5  (Parts  1-699) 

(Parts  700-1199) 

(Parts  1200-End),  6  (6  Reserved) 

7  (Parts  0-26) 

(Parts  27-45) 

(Parts  46-51) 

(Part  52) 

(Parts  53-209) 

(Parts  210-299) 

(Parts  300-399) 

(Parts  400-699) 

(Parts  700-899) 

(Parts  900-999) 

(Parts  1000-1059) 

(Parts  1060-1119) 

(Parts  1120-1199) 

(Parts  1200-1499) 

(Parts  1500-1899) 

(Parts  1900-1939) 

(Parts  1940-1949) 

(Parts  1950-1999) 

(Part  2000-End) 

8 

9  (Parts  1-199) 

(Part  200-End) 

10  (Parts  0-50) 

(Parts  51-199) 

(Parts  200-399) 

(Parts  400-499) 

(Part  500-End) 

11 

12  (Parts  1-199) 

(Parts  200-219) 

(Parts  220-299) 

(Parts  300-499) 

(Part  500-599) 

(Part  600-End) 

13 

14  (Parts  1-59) 

(Parts  60-139) 

(Parts  140-199) 

(Parts  200-1199) 

(Part  1200-End) 

15  (Parts  0-299) 

(Parts  300-399) 

(Part  400-End) 

16  (Parts  0-149) 

(Parts  150-999) 

(Part  1000-End) 

17  (Parts  1-199) 

(Parts  200-239) 


Price 
$10.00 


Revision  Date 
...    Jan.  1,  1988 


11.00  Jan 

14.00  Jan. 

14.00  Jan 

15.00  Jan. 

11.00  Jan. 

15.00  Jan. 

11.00  Jan. 

16.00  Jan 

23.00  Jan 

18.00  '. Jan. 

22.00  Jan, 

11.00  Jan, 

17.00  Jan. 

22.00  Jan, 

26.00 Jan, 

15.00  Jan, 

12.00  >.  Jan. 

11.00 Jan, 

17.00  -....  Jan. 

9.50  Jan. 

11.00  Jan 

21.00  Jan. 

18.00  Jan. 

6.50  Jan 

11.00  Jan. 

19.00  Jan, 

17.00  Jan. 

18.00  Jan, 

14.00  Jan. 

13.00  'Jan. 

13.00  Jan. 

24.00  Jan. 

10.00  Jul. 

11.00  Jan. 

10.00  Jan. 

14.00  Jan. 

13.00  Jan. 

18.00  Jan. 

12.00  Jan.  1 

20.00 Jan. 

21.00  Jan. 

19.00  Jan. 

9.50  Jan, 

20.00  Jan. 

12.00  Jan. 

10.00  Jan. 

20.00  Jan. 

14.00  Jan. 

12.00  Jan. 

13.00  Jan 

19.00  Jan. 

14.00  April 

14.00  April 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1987 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 


Footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  cemplat*  CFR  s«t) 


Title  Price  Revision 

(Part  240-End) $21.00  April  1 

18  (Parts  1-149) 15.00  April  1 

(Parts  150-279) 12.00  April 

(Parts  280-399) 13.00  April 


(Part  400-End) 9.00 

19  (Parts  1-199) 27.00 

''    (Part  200-End) 5.50 

20  (Parts  1-399) 12.00 

(Parts  400-499) 23.00 

(Part  500-End) 25.00 

21  (Parts  1-99) 12.00 

(Parts  100-169) 14.00 

(Parts  170-199) 16.00 

(Parts  200-299) 5.00 

(Parts  300-499) 26.00 

(Parts  500-599) 20.00 

(Parts  600-799) 7.50 

(Parts  800-1299) 16.00 

(Part  1300-End) 6.00 

22  (Parts  1-299) 

(Part  300-End) 


April 
April 
April 
April 
April 
April 
April 
April  1 
April  1 
April  1 
April  1 
April  1 
April  1 
April  1 
April  1 

20.00    April  1 

13.00 April  1 


23 16.00  April  1 

24  (Parts  0-199) 15.00  April  1 

(Parts  200-499) 26.00  April  1 

(Parts  500-699) 9.50  April  1 

(Parts  700-1699) 19.00  April  1 

(Part  1700-End) 15.00  April  1 

25 24.00  April  1 

26  (Part  1  SS  1.0-1—1.60) 13.00  April  1 

(55  1.61-1.169) 23.00  April  1 


(55  1.170—1.300) 17.00 

(55  1.301-1.400) 14.00 

(55  1.401—1.500) 24.00 

(55  1.501—1.640) 16.00 

(55  1.641-1.850) 17.00 

(55  1.851—1.1000) 28.00  April 

(55  1.1001-1.1400) 16.00  April 

(55  1.1401— End) 21.00  April 

(Parts  2-29) 19.00  April 

(Parts  30-39) 14.00  April 

(Parts  40-49) 13.00  April 

(Parts  50-299) 15.00  April 

(Parts  300-499) 15.00  April 

(Parts  500-599) 8.00  .••April 

(Part  600-End) 6.00  April 

27  (Parts  1-199) 23.00  April 

(Part  200-End) 13.00  April 

28 26.00  July 

29  (Parts  0-99) 17.00  July 

(Parts  100-499) 6.50  .; July 

(Parts  500-899) 24.00  July 

(Parts  900-1899) 11.00  July 

(Parts  1900-1910) 29.00  July 

(Parts  1911-1925) 8.60  July 

(Part  1926) 10.00  July 


April  1 
April  1 
April  1 
April  1 
April  1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


Date 
,  1988 
,1988 
,1988 
,  1988 
,1988 
.1988 
.  1988 
.1988 
.1988 
.1988 
.  1988 
.1988 
.1988 
.  1988 
.  1988 
.  1988 
,1988 
,  1988 
.  1988 
.1988 
.  1988 
,  1988 
.1988 
.  1988 
.  1988 
.1988 
.1988 
.  1988 
.  1988 
.1988 
.  1988 
.1988 
.  1988 
.  1988 
.1988 
.1988 
.  1988 
.1988 
.  1988 
.  1988 
.1988 
.1988 
.1988 
.1080 
,1988 
.1988 
,1988 
,  1988 
.1988 
.1988 
.  1987 
.  1988 
.  1988 
.  1988 
.1987 


Footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 


(Comprising  a  cempiot*  CFR  sot) 


Title  Price                                 Revision  Date 

(Part  1927-End) $23.00  July  1. 1987 

30  (Parts  0-199) 20.00  July  1,  1988 

(Parts  200-699) 8.50  July  1, 1987 

(Part  700-End) 18.00  July  1, 

31  (Parts  0-199) 12.00  July  1. 

(Part  200-End) 16.00  July  1. 

32  (Parts  1-189) 20.00  July  1. 

(Parts  190-399) 23.00  JxUy  1. 

(Parts  400-629) _ 21.00  July  1. 

(Parts  630-699) 13.00  .•.••July  1. 

(Parts  700-799) .^ 15.00  July  1. 

(Parts  800-End) 16.00  July  1. 

33  (Parts  1-199) 27.00  July  1. 

(Part  200-End) 19.00  July  1. 

34  (Parts  1-299) 20.00  July  1, 

(Parts  300-399) 11.00  July  1. 

(Part  400-E^id) 23.00  July  1, 

36 9.50  July  1. 

36  (Parts  1-199) 12.00  July  1. 

(Part  200-End) 20.00  July  1. 

37 13.00  July  1. 

38  (Parts  0-17) 21.00  July  1. 

(Partl8-End) 19.00  July  1. 

39 13.00  July  1. 


40  (Parts  1-51) 21.00  July  1. 

(Part  52) 26.00  July  1, 

(Parts  53-60) 24.00  July  1, 

(Parts  61-80) 12.00  July  1, 

(Parts  81-99) 25.00  July  1. 

(Parts  100-149) 23.00  July  1. 

(Parts  150-189) 18.00  July  1, 

(Parts  190-399) 29.00  July  1. 

(Parts  400-424) 22.00  July  1. 

(Parts  425-699) 21.00  July  1. 

(Part  700-End) 27.00  July  1. 

41  (Chapters  1—100) 10.00  July  1. 

(Chapter  101) 23.00  July  1. 

(Chapters  102-200) 12.00  July  1. 

(Chapter  201-End) 8.50  July  1, 

42  (Parts  1-60) 15.00  Oct.  1. 

(Parts  61-399) 5.50  Oct.  1. 


(Parts  400-429) 21.00 

(Part  430-End) 14.00 

43  (Parts  1-999) 15.00 

(Parts  1000-3999) 24.00 

(Part  4000-End) 1 1.00 

44 18.00 

45  (Parts  1-199) 14.00 

(Parts  200-499) 9.00 

(Parts  500-1199) 18.00 

(Part  1200-End) 14.00 

46  (Parts  1-40) 13.00 

(Parts  41-69) 13.00 

(Parts  70-89) 7.00 


Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1. 


(Parts  90-139). 


12.00    Oct.  1. 


988 
987 
987 
987 
987 
987 
986 
988 
987 
987 
987 
987 
987 
987 
988 
988 
988 
988 
987 
988 
988 
987 
987 
987 
988 
987 
987 
987 
987 
987 
987 
987 
988 
987 
988 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 


Footnotes  at  end  of  table. 


6  CHECKUST  OF  CM  VOLUMES  FOt  THIS  MONTH 

(Comprising  a  compl«t«  CFR  sot) 

Title  Price                               Revision 

(Parts  140-155) $12.00  

(Parts  166-165) 14.00  

(Parts  166-199) 13.00  

(Parts  200-499) 19.00  

(Part  500-Bnd) 10.00  

47  (Parts  0-19) 17.00  


(Parts  20-39). 


Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

21.00     Oct. 


(Parts  40-69) 10.00 

(Parts  70-79) 17.00 

(Part  80-End) 20.00 

48  (Chapter  1.  Parts  1-51) 26.00 

(Chapter  1,  Parts  52-99) 16.00 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


(Chapter  2.  Parts  201-251) 17.00  Oct. 

(Chapter  2,  Parts  252-299) 15.00  Oct. 

(Chapters  3-6) 17.00  Oct. 

(Chapters  7-14) 24.00  Oct. 

(Chapter  15-End) 23.00  Oct. 

49  (Parts  1-99) 10.00  Oct. 

(Parts  100-177) 25.00  Oct. 

(Parts  178-199) 19.00  Oct. 

(Parts  200-399) 17.00  Oct. 

(Parts  400-999) 22.00  Oct. 

(Parts  1000-1199) 17.00  Oct. 

(Parts  1200-End) 18.00  Oct. 

50  (Parts  1-199) 16.00  Oct. 

(Parts  200-599) 12.00  .^ Oct. 

(Part  600-End) 14.00 Oct. 

CFR  Index  and  Findings  Aids 28.00  „ Jan. 

Complete  1988  CFR  set 595.00  

Complete  1987  Cm  set 595.00  

Microfiche  CFR  edition: 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-time  mailing) 115.00  

Complete  set  (one  time  mailing) pending  

Subscription  (mailed  as  issued) 185.00  

Subscription  (mailed  as  issued) 185.00  

Individual  copies 3.75  


Date 
.  1987 
.1987 
,  1987 
,  1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
,1987 
.1987 
,1987 
,1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1987 
.1988 
1988 
1987 

1984 
1985 
1986 
1987 
1988 
1988 


Oth«r  R*iaf««i  Publications 

Title  Price 

Federal  Register j|340.00    

Federal    Register   Document    Drafting 

Handbook 4.75    

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations     10.00    

1988  Supplement— February  5,  1988 

Federal  Register.  Part  II 1.50 Jan.  1. 1988 

List  of  Sections  Affected.  1949-1963 Out  of 

print    

List  of  CFR  Sections  Affected.   1964- 
1972 

(Titles  1  through  27)  Vol.  I Out  of 

print    

(Titles  28  through  50)  Vol.  II 14.00     

I£IA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 21.00 

Individual  copies 1.50    

Federal  Register  Index: 

Yearly  subscription 19.00 

Individual  copies 1.50    


Revision  Date 
daUy 

...      April  1986 
...    Jan.  1. 1986 


1966 


1980 
1980 


monthly 
monthly 


*No  amendments  to  this  volume  were  promulgated  during  the  perior  January  I,  1987 
through  December  31.  1987.  The  CFR  volume  issued  as  of  January  1.  1987  should  be  re- 
tained. 

**No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
through  March  31, 1988.  The  CFR  volume  issued  as  of  April  1, 1980  should  be  retained. 

***No  amendments  to  this  volume  were  promulgated  during  the  period  July  1, 
through  June  30.  1988.  The  CFR  volume  Issued  as  of  July  1,  1986  should  be  retained. 


1980 


1986 


Order  from  Superintendent  of  Documents,  n.S.  Government  Printing  Office,  Washing- 
ton, DC  20402.  Charge  orders  (VISA,  CHOICE.  MasterCard,  or  OPO  Deposit  Account)  may 
be  telephoned  to  the  OPO  order  desk  at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern 
time,  Monday-Friday  (except  holidays). 


UMI 


UMI 


OCTOBER  1988 
CHANGES  JANUARY  4  THROUGH  OCTOBER  31,  1988 


TITLE  1— GENERAL  PROVISIONS 

Chapter  I — Adminlttrativ*  Committ«« 
of  th«  F«d«ral  R*gist*r 

Pace 

3.4    (b)(3),  (4).  (7),  and  (8)  re- 
vised; (b)(9)  added. 28627 

Chapter  III— Administrativ* 
Conf«r«nc«  of  tho  Unitod  Sfotos 

305.88-1    Added 26026 

305.88-2    Added 26027 

Section  and  footnote  correct- 
ed  39588 

305.88-3    Added 26028 

305.88-4    Added 26029 

305.88-5    Added 26030 

305.88-6    Added. 39585 

305.88-7    Added 39586 

305.88-8    Added 39587 

310.13    Added. 26032 

Title  1— Proposed  Rules: 

2 „ 29990.  307J4 

3 29990,30754 

8—7  (Subchw.  B) „ 29990.  30754 

8—10  (Subchap.  C) 29990.  30754 

11 29990.  30754 

12 29990,  30754 

15—22  (Subchap.  D) 29990,  30754 


TITLE  3— THE  PRESIDENT 

Proclamations 

5618  SecProc.  5832 23199 

5760  855 

5761  1464 

5762  1980 

5763  2719 

5764  2814 

5765  3183 

5766  3185 

5767  3327 

5768  3573 

Correction 3807 

5769  3575 

5770  4105 

5771  4373 

5772  4375 

5773  4953 

5774  7323 

5775  7723 

5776  8863 

5777  9420 


P««e 

5778  9425 

5779  9850 

5780  10239 

5781  10514 

5782  10516 

5783  10517 

5784  10519 

5785  10521 

5786  10523 

5787  11031 

5788  11489 

5789  11809 

5790  11811 

5791  11813 

5792  12365 

5793  12367 

5794  12369 

5795  12671 

5796  12673 

5797  13094 

5798  13235 

5799  13237 

5800 14773 

5801  15347 

5802  ~ 15643 

5803  15645 

5804  15647 

5805  15785 

5806  15793 

5807  16235 

5808  16237 

5809  16239 

5810  16241 

5811  16377 

5812  16530 

5813  16532 

5814  16533 

5815  16689 

5816  16856 

5817  16857 

5818  17003 

5819  „ 17005 

5820  17007 

5821 17009 

5822 17167 

5823  17447 

5824  17683 

5825  18543 

5826  18814 

5827  19213 

5828  19215 

5829  22289 

5830  22461 

5831  22463 

5832  23199 


10 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  OCTOBER  31,  1988 


OCTOBER  1988 
CHANGES  JANUARY  4  THROUGH  OCTOBER  31,  1988 


11 


UMI 


TITLE  3  Predomotions — Con.  Pace 

5833  23201 

5834  23377 

5835  24435 

5836  24921 

5837  25300 

5838  25301 

5839  25479 

5840  26984 

5841  28175 

5842  28624 

5843  29219 

5844  29872 

5845  : 30421 

5846  30827 

5847  32193 

5848  32883 

5849  32885 

5850  32887 

5851 35061 

5852  35063 

5853  35065 

5854  35191 

5855  35193 

5856  35195 

5857  35283 

5858  35423 

5869  35987 

5860  35989 

5881  „ 36229 

5862  i „ 36231 

5863  .». 36233 

5864  37724 

5865  _ 37983 

5866  „ 37986 

5867  „ 38687 

5868  i, 38689 

5869  38691 

5870  38693 

5871  38695 

5872  ; 38697 

6873  ; 38699 

6874  38701 

5875  39071 

6876  39073 

5877  39075 

5878  39077 

5879  39888 

5880  40201 

5881  40395 

6882  40863 

6883  ^ 41306 

5884  41307 

5886  41551 

5886  42931 

5887  43185 


Pace 

5888  43413 

6889  ^ 43415 

5890  43417 

5891  43843 

Exacutiv*  Ordara 

10480  Amended  by  EO  12649 30639 

10631  Amended  by  EO  12633 10355 

11096  See   Notice  of  Mar.  15 

(PR  Doc.  88-5617) 8530 

11183    Amended  by  EO  12653 38705 

11269    Amended  by  EO  12647 29323 

11480    Superseded       by       EO 

12640 16996 

12163    Amended  by  EO  12639 16691 

12171    Amended  by  EO  12632 9862 

12215    Amended  by  EO  12652 36775 

12301    Revoked  by  12625 2812 

12364    Amended  by  EO  12645 26760 

12613    See  Notice   of   Apr.   25. 

1988 16011 

12537    Amended  by  EO  12624 489 

12552    Superseded       by       EO 

12637 16349 

12669  See  EO  12632 9862 

12578  Superseded   by   EO 

12622 222 

12687    Superseded       by       EO 

12629 7875 

12607  Amended  by  EO  12627 6663 

12622  222 

12623  487 

12624  489 

12626  2812 

12626  6114 

12627  6553 

12628  7726 

12629  7875 

12630  8859 

12631  9421 

12632  9852 

12633  10366 

12634  11041 

12635  12134 

12636  13239 

12637  15349 

12638  16649 

12639  16691 

12640  16996 

12641  18816 

12642  21976 

12643  24247 

12644  26417 

12645  26760 

12646  26986 


Page 
1^64*^  ^ 29323 

12648  30637 

12649  30639 

12650  35285 

12651  35287 

12652  36775 

12653  38705 

12654  39890 

Adminiftrativ*  Ord*rt 

Memorandums 

Jan.  27,  1988 3571 

Jan.  28,  1988 2816 

Mar.  31,  1988 11039 

May  23.  1988 26023 

July  21,  1988 28177 

Corrected 28938 

Aug.  11.  1988 30641 

Aug.  17.  1988 34711 

Sept.  15.  1988 36430 

Sept.  29.  1988 38703 

Notices 

Apr.  25,  1988 15011 

Orders 

Aug.  25,  1988 32881 

Oct.  15.  1988 40696 

Presidential  Determinations 

No.   88-1    of   Oct.   5,    1987    See 
Presidential    Determination 

No.  88-16  of  May  20.  1988 21405 

No.  88-2  of  Oct.  30.  1987 399 

No.  88-4  of  Dec.  17.  1987 773 

No.  88-6  of  Jan.  15.  1988 3326 

No.  88-6  of  Jan.  19.  1988 1601 

No.  88-7  of  Jan.  19.  1988 3845 

No.  88-8  of  Jan.  29.  1988 3847 

No.  88-9  of  Feb.  9.  1988 5749 

No.  88-10  of  Peb.  29.  1988 11487 

No.  88-11  of  Mar.  7.  1988 9423 

No.  88-15  of  May  20,  1988 20595 

No.  88-16  of  May  20,  1988 21405 

No.  88-17  of  May  27,  1988 24434 

No.  88-18  of  June  3.  1988 21407 

No.  88-19  of  June  7.  1988 26419 

No.  88-20  of  July  26.  1988 33801 

No.  88-21  of  Aug.  1.  1988 30825 

No.  88-22  of  Sept.  8.  1988 35289 

No.  88-23  of  Sept.  13.  1988 37539 

No.  88-24  of  Sept.  13.  1988 39583 

No.  88-25  of  Sept.  29.  1988 40013 

Presidential  Findings 

Jan.  12.  1988 999 


Chapter  I — Executive  Office  of  the 
President 

Page 

102    Added 25879,  25885 

102.103    Amended 26879 

102.170    (c)  revised 25879 

TITLE  4— ACCOUNTS 

Chapter  I — General  Accounting 
Office 

7.3    Revised 26421 

Title  4 — Proposed  Rules: 

7 15043 

TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  1 — Office  of  Personnel 
Management 

110.201    (b)      table      amended 

(OMB  numbers) 19147 

213.3102    (q)  amended 15353 

213.3201  (b)  removed 16353 

213.3202  (e)  revised;  (g) 
added 15353 

297    Revised 1998 

300  Authority  citation  revised; 
section  and  subpart  author- 
ity citations  removed 34274 

300.603  (a)  introductory  text 
and  (1)  revised;  (a)  (2)  and 
(3)  amended;  (a)(4)  removed; 

(d)  and  (e)  added 34274 

302    Authority  citation  revised; 

section    authority    citations 
removed 35292 

302.101  (a),  (b).  and  (c)(7)  re- 
vised  35292 

302.102  (b)  introductory  text 
amended;  (b)  (1)  and  (2) 
added 35292 

302.201    Revised 35292 

302.302  (a),  (b).  and  (c)  redesig- 
nated as  (b).  (c).  and  (d); 
new  (b)  revised;  new  (a) 
added 35292 

302.303  (a),     (b)    introductory 

text  and  (c)(1)  revised 35292 

302.304  (a)  and  (d)  revised;  new 

(e)  added 35293 
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TITLE  5     Chapter  I — Con.  pi«e 

302.401  (a)  introductory  text 
revised 35293 

302.402  Revised 35293 

307.102  Revised 20807 

307.103  Revised 20807 

307.104—307.107    Removed 20807 

316  Authority  citation  re- 
vised.  20807 

316.302    (cX2)  revised 20808 

316.402    (b)(4)  revised 20808 

316.801  (Subpart  H)  Re- 
moved  28364 

330  Authority  citation  re- 
vised  28364 

330.301—330.307     (Subpart     C) 

Revised 28364 

330.404    (c)  amended 28366 

330.701    (b)  revised 28366 

332.214    Revised 28366 

^32.406    Authority   citation   re- 
moved  28366 

333.101  Amended 35293 

333.102  Redesignated  as 
333.201  and  revised;  new 
333.102  added 35293 

333.201—333.202     (Subpart     B) 

Heading  added 35294 

333.201  Redesignated  from 
333.102  and  revised. 35293 

333.202  Added 35294 

338.202  (d)  removed. 15364 

353  Heading  and  authority  ci- 
tation revised 858 

353.101  Revised 858 

353.102  Amended 858 

353.103  (b)  and  (c)  redesignat- 
ed as  (c)  and  (b)  and  re- 
vised  859 

353.104  Removed;  new  353.104 
redesignated    from    353.106 

and  revised 859 

353.105  Removed:  new  353.105 
redesignated  from  353.107 859 

353.106  Redesignated  as 
353.104  and  revised 859 

353.107  Redesignated  as 
353.105 859 

353.201    Revised. 859 

353.203  Revised 859 

353.301  Removed:  new  353.301 
redesignated    from    353.302 

and  revised 859 

353.302  Redesignated  as 
353.301    and    revised;    new 


353.302    redesignated    from 
353.304  and  revised. 859 

353.303  Removed:  new  353.303 
redesignated  from  353.307 859 

353.304  Redesignated  as 
353.302     and    revised:    new 

353.304  redesignated    from 
353.306 859 

353.305  Removed:  new  353.305 
redesignated    from    353.501 

and  revised 859 

353.306  Redesignated  as 
353.304:  new  353.306  added 859 

353.307  Redesignated  as 
353.303 859 

353.308  Removed 859 

353.401    Revised 860 

353.501    (Subpart    E)    Heading 

removed 860 

353.501    Redesignated  as 

353.305  and  revised 859 

531    Authority  citation  revised; 

section  and  subpart  author- 
ity citations  removed 34274 

531.203    (b)(1)  revised 34274 

550.801—550.808     (Subpart     H) 

Authority  citation  revised 18072 

550.801    (a)  revised;  interim 18072 

550.805  (f)  redesignated  as  (g): 

new  (f )  added;  interim 18072 

550.806  Redesignated  as 
550.807;  new  550.806  added: 
Interim 18072 

550.807  Redesignated  as 
550.808:  new  550.807  redesig- 
nated from  550.806;  inter- 
im  18072 

550.808  Redesignated  from 
550.807;  interim. 18072 

550.901—550.907  (Subpart  I) 
Appendix  A  amended;  inter- 
im  36557 

551.203  (b)  amended;  (c)  re- 
moved; Interim 1740 

551.204  (b)  revised 1332 

Introductory  text  and  (a)  re- 
vised; interim 1740 

551.207  Removed:  new  551.207 
redesignated  from  551.208; 
interim 1740 

551.208  Redesignated  as 
551.207;  new  551.208  redesig- 
nated from  551.209  and  (a), 
(c).  and  (d)  amended;  inter- 
im.  1740 


Page 

551.209  Redesignated  as 
551.208  and  (a),  (c),  and  (d) 
amended;  interim 1740 

551.401  (b)  revision,  (c)  redes- 
ignation  as  (d),  and  new  (c) 
addition  confirmed 27147 

551.511  (b)(2)  revision,  (b)  (3) 
through  (7)  redesignation  as 
(b)  (4)  through  (8),  new 
(b)(3)  addlti<m,  and  (b)  In- 
troductory text  republica- 
tion confirmed 27147 

595.105  (b)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 
new  (c)  added;  interim 8141 

(b)  revision,  (c)  and  (d)  redes- 
ignation as  (d)  and  (e),  and 

new  (c)  addition  confirmed 24011 

595.107    (c)  amended;  interim 8142 

(c)  amendment  confirmed 24011 

630  Authority  citation  re- 
vised  7326,  14775 

Authority  citation  corrected 8301 

630.305    Revised 42933 

630.901-630.914     (Subpart     I) 

Revised;  Interim;  eff.  to  9- 

30-88 7326 

630.902    Amended;  Interim  eff. 

to  9-30-88 14775 

630.906    (b)  corrected 10036 

(c)  revised;  interim  eff.  to  9- 

30-88 14775 

723    Added 25880,  25885 

723.170    (c)  revised 25880 

734.405  Flush  text  following 
(a)(2)  revised 28179 

734.406  (a)  revised 28179 

734.901—734.903     (Subpart     I) 

Added 28180 

752  Authority  citation  re- 
vised  21621 

752.201  (b),  (c).  and  (d)  re- 
vised  21622 

752.203  (d)  revised:  (f)  redesig- 
nated as  (g):  new  (f )  added 21622 

752.401—752.406     (Subpart     D) 

Heading  revised 21622 

752.401  Revised 21622 

752.402  Revised 21623 

752.403  (a)  revised. 21623 

752.404  (b)(1)  and  (c)(3) 
amended;  (b)(3)  introducto- 
ry text  and  (ii)  through  (iv). 
(dKl).  and  (e)  revised; 
(b)(3Kv)  removed 21623 

752.405  (b)  revised 21624 


Page 
831.111    Added 35295 

831.201  (a)(5)  removed;  (a)  (6) 
through  (18)  redesignated  as 
(a)  (5)  through  (17);  inter- 
im  42936 

831.202  Redesignated  from 

831.307  and     heading     re- 
vised  10055 

831.203  Redesignated  from 

831.308  and     heading     re- 
vised  10055 

831.301  (a)(2),  (bK2)  and  (d)  re- 
vised  6555 

831.307  Redesignated  as 

831.202  and     heading     re- 
vised  16055 

831.308  Redesignated  as 

831.203  and     heading     re- 
vised  10055 

831.309  Added:  interim 42936 

831.802  Redesignated  as 
831.803;  new  831.802  added 35295 

831.803  Redesignated  as 
831.804;  new  831.803  redesig- 
nated from  831.802.J, 35295 

831.804  Redesignated'  from 
831.803 35295 

831.2201—831.2206  (Subpart  V) 

Authority  citation  revised 11634 

831.2203  (e)  revised;  interim 11634 

831.2204  (b)  revised:  interim 11634 

831.2207    Added;  interim 11634 

841.504    (i)  added;  Interim 16535 

842.309    Added;  interim 42937 

842.701—842.706     (Subpart     G) 

Authority  citation  revised 11635 

842.702    Amended:  interim 11635 

842.704  Revised:  Interim 11635 

842.705  (b)  revised:  interim 11636 

842.707    Added;  interim 11635 

843.102    Amended:  interim 16536 

844    Added;  interim 33436 

870.401    (J)  addition  at  52  FR 

39494  confirmed 32368 

(f )  (2)  and  (3)  revised 40715 

870.501  (d)  (4)  and  (6)  amend- 
ed  19743 

870.601    (a)(4)  amended. 19743 

(c)(4)  amended 32368 

(a)( 2 )  revised 407 16 

870.701    (a)(2)  amended. 19743 

871.401    (1)  addition  at  52  FR 

39494  confirmed. 32368 

871.501    (d)  revised 32368 
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TITLE  5    Chaptsr  I — Con.  pmc 

872.401    (i)  addition  at  52  FR 

39496  confirmed. 32368 

872.501    (d)  revised. 32368 

873.501  (d)  revised. 32368 

890  Authority  citation  re- 
vised  40203 

890.101    Amendment  at  52  FR 

39496  confirmed 32368 

890.103  (c)  revised. 2 

890.104  (a)  revision  at  52  FR 
39496 32368 

890.301    (y)  revised. 15355 

(q)  revision  and  (aa)  addition 
at  52  FR  39496  confirmed 32368 

890.303  (c)  revision  at  52  FR 
39496  confirmed. 32368 

(a)  revised 40716 

890.304  (b)(1)  revision  and 
(bK2Kiv)  addition  at  52  FR 

39496  confirmed. 32368 

(aK5)  and  (b)(2Kiii)  amend- 
ed.  32369 

890.306  (b)  revision,  (g)  redes- 
Ignatlon  as  (ti).  and  new  (g) 
addition  at  52  FR  39496  con- 
firmed.  32368 

890.502  (a)  redesignation  as 
(aKl).  new  (a)(2)  and  (f)  ad- 
dition, and  (b)(1)  amend- 
ment at  52  FR  39497  con- 
firmed.  32368 

890.701    Amended:  interim. 860 

Amended ., 28366 

Amendment  confirmed. 28997 

Annual  determination 35991 

890.803    (a)(3)(i)  revision  at  52 

FR  39497  confirmed. 32368 

890.805  (b)(2)  revision  at  52  FR 

39497  confirmed 32368 

890.806  (b)  revision  at  52  FR 
39497  confirmed 32368 

890.807  (aM3)    amendment    at 

52  FR  39497  confirmed 32368 

890.808  (bKl)  amendment  and 
(d)  revision  at  52  FR  39497 
confirmed 32368 

890.901—890.902     (Subpart     I) 

Added:  Interim 40203 

930.301—930.304     (Subpart     C) 

Added:  interim. 26662 

950    Revised 19147 

1001  Authority  citation  re- 
vised  13097 

1001.735-202    (b)(5)  added 13097 

1001.736-206a    Added 18097 


1001.735-303 


Pwe 

(bK5)  added. 13098 


Chapter  II— M«rit  SytffMit  Prat«cHen 
Beard 

1200  Revised. 22466 

1200.10    (g)  corrected. 23850 

1201  Appendix  II  amended 40015 

1207    Added 25881,  26885 

1207.170    (c)  revised. 25881 

1253.1    Revised 41149 

1260.3    Revised. 41149 

1262    Added 25881,  25885 

1262.170    (c)  revised. 25881 

Chapter  III — Office  ef  Management 
and  Budget 

1320    Revised 16623 

Chapter  VI — Federal  Retirement 
Thrift  Investment  Board 

1600.3  (d)  revised 23379 

1600.10    (d)  revised. 23379 

1600.13  (d)  revised 23379 

1605.8    (b)(2)  revised 31629 

1620    Authority  citation 

added 10038 

1620.1     (Subpart     A)    Heading 

added:  Interim 
1620.10—1620.19     (Subpart     B) 

Added;  Interim 10038 

1620.30—1620.40     (Subpart     C) 

Added;  interim 10039 

1620.34    Amended;  Interim 17685 

1620.50—1620.67     (Subpart     D) 

Added:  Interim 10041 

1630.4  (a)  revised. 31629 

1630.12    (a)  revised 31629 

1630.14  (a)  revised 31629 

1630.17    (c)  revised 31629 

1631.3  (b)  revised 31629 

1631.4  (a)  revised. 31630 

1631.6    (a)  revised 31630 

1631.10    (a)  revised 31630 

1632  Added 36777 

1633  Added:  interim 11815 

1645    Added;  interim 15621 

1660.26  (c)  revised 31630 

1650.27  (e)  revised 31630 

1650.50-1650.52     (Subpart     J) 

Added;  Interim 8421 


Chapter  XIV— Federal  Labor  Rela- 
tions Authority,  General  Counsel 
of  the  Federal  Labor  Relations  Au- 
thority and  Federal  Service  Im- 
passes Panel 

Pwe 

2416    Added 25881.  25885 

2416.170    (c)  revised. 25881 

Chapter      XIV    Appendix      A 

amended 25129 

Title  &— Proposed  Rules: 

213 1789.  30061.  31012 

SCO 13124. 15400.  23123.  320S3.  40546 

317 27695 

ISO 408 

388 1789 

339 9121 

351 408 

SS9 30061 

480 29684.  38954 

482 38964 

B81..„ 4986. 13124 

684. 29684 

586 30061 

681 34306 

680 . 16554 

881 „ 29067 

841 29067 

870. 6984,  40232 

•90 898. 

6984.  7763,  26781.  29686.  34305 

»50 „ 4631 

1263 32623 

1260 32623 

1682 11864 

2411-2472  (C:h.  XIV) 18843 

2431 10885 


TITLE  7— AGRICULTURE 

Subtitle  A— Office  ef  the  Secretary 
of  Agriculture 

1.123    List  revised 6969 

1.130—1.151    (Subpart    H)    Au- 
thority citation  revised 1001. 

7177.  36296 

1.131    (a)  amended 1001 

(a)   amended;   authority  cita- 
tion removed 35296 

1.142    (a)  (1)  and  (3).  (b)  and  (c) 

revised 7177 

1.180—1.203    (Subpart    J)    Re- 
vised  36949 

ld.7    Revised. 28628 

ld.10    Revised. 31639 


PMe 

2  Authority  citation  correct- 
ed  11636,23167 

2.19  Revised 18254 

2.20  Removed 18264 

2.23    (a)(  17 )  added 7877 

(aK17)  corrected 11636 

2.26  (b)(23)  added ,..  32029 

2.27  (a)(12)  removed:  (a)  (2). 
(3),  (5)  through  (11).  and 
(13)  through  (17)  redesig- 
nated as  (a)  (1)  through 
(14);  new  (a)(ll).  (c). 
(d)(2)(l)  and  (3),  (e)(1). 
(f)(4).  and  (g)(3)(lv)  amend- 
ed: (a)  heading  and  new  (2) 
revised;  (h)  added 21977 

2.29  (c)(8)  revised 22466 

2.30  (aK88)  added 6783 

(f )  added 15013 

2.42  Added. 18254 

(b)  introductory  text  correct- 
ed  26217 

2.43  Added 18256 

(b)  and  (f)  corrected. 26217 

2.44  Added 18256 

2.45  Added 18258 

2.59  (Subpart  G)    Revised 18258 

2.60  Removed 18268 

2.62    Removed 18268 

2.70    (a)(32)  added 7877 

(a)(32)  corrected 11638 

2.75    (a)(24)  added. 32029 

2.107  (a)(35)  added 6783 

2.84    (a)(6)     removed;     (a)     (7) 

through  (11)  redesignated  as 
(a)  (6)  through  (10);  (a)  (1). 
(4),  and  (6)  introductory 
text     and     (ill)     amended; 

(a)(2)  revised 21978 

2.86  (a)  Introductory  text.  (3) 
(ill)  and  (iv).  and  (4)(iU) 
amended;  (a)(4)(il)  (a),  (b) 
and  (c)  redesignated  as 
(a)(4)(ll)  (A),  (B),  and  (C); 
(a)(5)  added 21978 

2.88  (a)  introductory  text 
amended;  (a)(5)  added 21978 

2.89  (a)  introductory  text 
amended 21978 

2.108  (a)(28)  added 6783 

6.90—6.93  (Subpart)    Authority 

citation  revised 28181 

6.91    (a)(2)  revised;  Interim 28181 

7.9    (d)  and  (e)  revised 23749 

7.27    (a)  corrected 1441 
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TITLE  7    Subtiti*  A— Con.  Pwe 

12.1  (b)(3)  corrected 3999 

12.2  (a)(28)  corrected 3999 

12.5    (c)  amended 3999 

12.23    (a)  revised 3999 

12.31    (c)(3Ki)  amended 3999 

16.4  Revised 40717 

18.5  Revised 40717 

26.3  (b)  introductory  text  re- 
published: (b)(1)  and  (e)(1) 
revised;  (c)  Introductory 
text  and  (e)(2)(U)  amended: 
(e)(4)  removed;  Interim 31641 

Chaptar  I— AgricuMvral  M«ric«tiii« 
S«rvic«  (Standords,  Insp^ctient, 
Markating  Practlc**),  Ot^mrtmmnt 
of  AgricuNur* 

27    Authority  citation  revised 29326 

27.80  (a),  (b).  and  (d)  through 

(h)  revision  confirmed 2213 

27.81  Revision  confirmed 2213 

27.93  Revised 29326 

27.94  Revised 29327- 

27.95  Revised 29327 

27.96  Revised 29327 

27.97  Removed;  new  27.97  re- 
designated from  27.98  and 
revised 29327 

27.98  Redesignated  as  27.97 
and  revised;  new  27.98  redes- 
ignated from  27.99  and  re- 
vised  29327 

27.99  Redesignated     as     27.98 

and  revised 29327 

Redesignated  from  27.101 29328 

27.100  Removed;  new  27.100  re- 
designated from  27.102 29328 

27.101  Redesignated  as  27.99 29328 

27.102  Redesignated  as 
27.100 29328 

28.116  (a)  revision  confirmed 2213 

28.117  Revision  confirmed 2213 

28.120    Revision  confirmed 2213 

28.122  Revision  confirmed 2213 

28.123  Revision  confirmed 2213 

28.148  Revision  confirmed 2213 

28.149  Revision  confirmed 2213 

28.151  Revision  confirmed 2213 

28.184  Revision  confirmed 2213 

28.909  (b)  revision  confirmed 2213 

(b)  revised. 20089 

28.910  (b)  revision  confirmed 2213 

28.911  Revision  confirmed. 2213 

Revised 20090 


Pice 

28.956    Revision  confirmed 2213 

29.8001    Table  amended 33097 

58.12    (h)  revised 20278 

58.33    Revised 20278 

58.42  Revised 20278 

68.43  Revised 20278 

58.44  Revised ^  20278 

58.45  Revised ^ 20278 

58.47    Revised 20278 

59.411    (d)  revised 23751 

61.43  Revision  confirmed 2213 

61.44  Revision  confirmed. 2213 

61.46  Revision  confirmed 2213 

61.46    Revision  ctmfirmed 2213 

68    Authority  citation  revised 26751 

68.1—68.92  (Subpart  A)  Re- 
vised  _ _.3722 

68.90    Table  3  corrected 6069 

68.605    Amended 26751 

68.607    Revised 26752 

Chapt«r  II — Feed  end  Nutritien 
Service,  Department  of  Agriculture 

210.1—210.3    (Subpart    A)    Re- 

yjgg^ 29147 

210.4— 210.8    (SubpMtBri^ 

vised 29150 

210.9—210.16  (Subpart  C)  Re- 
vised  29152 

210.10  (h)  revised 25308 

210.16    (d)  amended 4379 

210.17—210.20  (Subpart  D)  Re- 
vised  29157 

210.21—210.23  (Subpart  E)  Re- 
vised  29162 

210.24—210.29  (Subpart  F)    Re- 

Ylg^ 29162 

210.27    (c)  revised;  Interim...^^^^^^^^^^^    27475 
210    Appendixes  A,  B,  and  C  re- 
vision at  51  FR  34890  con- 
firmed: Appendixes  A  and  C 

amended 29164 

220.8    (b)(2)  revised 25308 

225  Authority  citation  re- 
vised  4829 

225.2    Amended 4829 

225.5    (a)  revised 4829 

225.7  (j)  introductory  text 
amended:  (J)(6)  added 4829 

226.8  (b)  (1)  and  (7)  amended 4830 

226.9  (e)(l)(i)  revised:  (e)(8) 
amended 4830 

225.11  (b)(l)(l),  (c)  (1)  and  (4). 

and  (e)  amended 4830 


Pace 

226.14    (c)  amended 4830 

226.16  (e)  (3)  and  (13)  amend- 
ed  4830 

225.18  (c)(1)  amended 4830 

225.19  (d)  amended 4830 

225.20  (a)(5)  revised 4830 

225.21  (a)  and  (c)  amended; 
(b)(2)  and  (d)  revised 4830 

225.23  (a),  (b).  (d),  and  (e) 
amended 4831 

226.20    (b)  revised 25308 

246  Authority  citation  re- 
vised  25314 

246.4  (a)(8)  revised; 
(a)(14)(vUl)  added:  interim 25314 

246.7  (d)(1)  revised;  (fK4)  re- 
moved: (h)(9)  added 35301 

246.10    (f )  added;  interim 25314 

246.12  (f)(3)  revised;  (k)(l)(iv) 
redesignated     as     (kKlKv); 

new  (k)(l)(lv)  added 35301 

246.14    (a)(2)  revised;  interim 25314 

246.16  (cK3)(i)  and  (11)  revised; 
(c)(3)(ill)  added 2221 

(b)(2)  revised;  (g)  added;  inter- 
im.  25315 

246.25  (b)(2)  revised 15653 

246.26  (d)  revised 35301 

246.28    Table    amended    (OMB 

numbers) 15653 

247  Authority  citation  re- 
vised  4838 

247.2  Amended 4838 

247.5  (a)  Introductory  text  re- 
vised; (a)  (15)  and  (16)  and 

(c)  republished 4839 

247.7  (a)  (1)  through  (3)  repub- 
lished; (b)(2)  and  (g)  re- 
vised  4839 

247.10    Revised 4840 

247.24  Added 4841 

250    Revised;  Interim 20426 

Authority  citation  revised 20598, 

22469,  26219.  27475 

260.3  Amended 20598 

Amended;  interim 27475 

260.13  (a)(2)  revised;  (g)  and 
(h)  redesignated  as  (h)  and 

(1);  new  (g)  added;  interim 22469 

(a)  revised:  (J)  and  (k)  added; 
Interim 27475 

250.17  (d)  redesignated  as  (e); 
new  (d)  added;  OMB  state- 
ment amended;  interim 27476 

250.23    Added;  interim 27476 

250.30    (d)  and  (e)  revised 20698 


(b)(1)  amended;  interim 27476 

250.47  (a)  revised;  interim. 27476 

250.48  (a)  text  redesignated  as 
(a)(1):  (a)(2)  added 26219 

(c),  (d),  (e)  and  (f)  redesignat- 
ed as  (d),  (e).  (f)  and  (g); 
new  (c)  added:  interim. 27476 

261.10  (f )  revised 16357 

262.2    Amended;  Interim 34014 

262.4    (b)  revised:  interim 16379 

(c)(4Klli)  added:  interim 34014 

271.1  Amendment  in  part  at  62 
PR  7556  confirmed:  eff.  to 
9-30-90 24676 

271.2  Amended;  Interim 39440 

272.1  (g)(95)  added 1604 

(g)(96)  added;  interim 2822 

(g)(88)  addition  confirmed. 6658 

(g)(98)  added:  interim 22292 

Technical  correction. 23484 

(gK85)  addition  at  52  FR  7657 

confirmed;     (g)(99)     added; 

eff.  to  9-30-90 24676 

(g)(100)  added 26224 

(g)(97)  added 31644 

(b)  redesignated  as  (bKl):  (b) 
(2)    and    (3),    and    (gKlOl) 

added 31648 

(cKl)  (ill)  through  (v)  redesig- 
nated as  (c)(1)  (Iv)  through 
(vl);  new  (c)(l)(lli)  and 
(g)(102)  added;  interim 39440 

272.2  (a)(2)  amended 26224 

(a)(2)      amended;      (dKl)(vii) 

added;  interim 39440 

272.8  (f )  heading  and  introduc- 
tory text,  (g),  (1)  and  (j)(l) 
revised;  (f)(7)  added;  (h) 
amended;  Interim  (effective 
date  pending  in  part) 2822 

272.11  Added;  interim 39440 

273.1  (e)(6)  and  (f)(4)(iv)  addi- 
tion at  62  FR  7557  con- 
firmed;   (b)(2Kil)    amended: 

eff.  to  9-30-90 24676 

(d)(2)  amended 31645 

(b)(2)(vUi)  added;  interim 39441 

273.2  (f)(l)(ii)  (A)  and  (B) 
amendments,  (f)(l)(ii)  (D), 
(£),  and  (F)  redesignation  as 
(f)(l)(U)  (E),  (F).  and  (G) 
and  (f)(l)(il)(D)  addition- 
confirmed 6558 

(b).  (f)(l)(li)  (C)  and  (G),  and 
(h)(3)(l)   amended;   (f)(l)(ii) 
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UMI 


TITLE  7     Chapter  II— Con.  Page 

(B),    (E).    and    (P)    revised; 
(f  KIO)  added;  interim 39441 

273.4  (a)  (2).  (3),  (4).  and  (5) 
amendment  and  (a)  (8) 
through  (11)  addition  con- 
firmed  6558 

273.7  (b)(l)(vU)   amended:   eff. 

to  9-30-90 24676 

(cKU)  and  (nXSXill)  added; 
(f)(3KiI).  (g)(1),  (nKl)  (i). 
(U).  and  (SKil)  amended;  (n) 
introductory  text,  (1)  (lil) 
and  (vi).  and  (2)  revised 31645 

273.8  (cX3)  amended;  eff.  to  9- 
30-90 24676 

273.9  (c)  (2)  through  12)  re- 
designated as  (c)  (3) 
through  (13);  new  (cK2) 
added;  interim 22292 

Technical  correction 23484 

(b)(4)  and  (5)(i)  amended;  eff. 
to  9-30-90 24676 

273.11  (h).  (1),  and  (J)  redesig- 
nation  as  (1),  (J),  (k),  and 
new  (h)  addition  at  52  FR 
7557  confirmed;  (i)(2)  (11), 
(iii),  (V),  (vl),  and  (vii),  (4), 
(5)  (i)(B)  and  (U),  (6),  and 
(7)  amended;   eff.   to  9-30- 

90 24676 

(c)  introductory  text  amend- 
ed; (c)(2)  introductory  text 
revised;  interim 39442 

273.22  (bKl)  revised;  (f)(9) 
added 31646 

273.23  Added. 26224 

274.2  (hKl)  amended;  eff.  to  9- 
30-90 24676 

274.3  (c)(1)  introductory  text 
amended;  eff.  to  9-30-90 24676 

274.10  (e),  (f).  (g),  and  (h)  re- 
deslgnatlon  as  (f).  (g),  (h), 
and  (i),  new  (e)  addition, 
and  new  (1)  amendment  at 
52  PR  7557  confirmed;  eff. 

to  9-30-90 24676 

275.3  (cK4)  revised. 1604 

275.12  (d)(2)(vl)  added;  inter- 
im  39443 

275.13  (c)  text  redesignated  as 
(c)(1):  (cK2)  added;  interim....  39443 

277.4  (b)(10)  added;  interim 39443 

277.19    Added;  interim 39443 

278.1    (c)(4)  amendment,  (c)(5) 

and  (h)  through  (q)  redesig- 


Pace 

nation  as  (c)(6)  and  (1) 
through  (r),  new  (cK5)  and 
(h)  addition  at  52  FR  7557 

confirmed;  eff.  to  9-30-90 24676 

(1)  revised 31649 

278.2    (b)  amended 31649 

278.9    (g)  added;  eff.  to  9-30- 

90 24676 

Chapter  III — Animal  and  Plant  Hoalth 
Intpoction  S«rvic*,  Daportmant  of 
Agriculturo 

300.1    (a)  revised 10526.  28182 

301  Authority  citation  re- 
vised  11828,  13242 

301.45    (a)  amended;  interim 34018 

301.45-2a    Revised;  interim 34018 

301.52    (b)(10)(il)  revised. 4842 

(a)  amended;  interim 36432 

301.52-2a  Amendment  con- 
firmed  733 

Amended;  interim 36432 

301.75-301.75-16  (Subpart) 

Amended;  footnotes  2  and  5 
removed;  footnotes  3  and  4   - 
redesignated  as  footnotes  2 
and         3:         nomenclature 

change 4004 

Nomenclature   change;   inter- 
im  13242 

301.75-1    Amended 4004 

301.75-4    (a)  revised;  interim 13242 

301.75-7  (a)  introductory  text 
revised;  (b)  through  (f)  re- 
designated as  (c)  through 
(g);  new  (b)  and  (h)  added; 
new  (c)  revised;  new  (d) 
through         (g)         headings 

added 4005 

301.75-12    (c)  and  (d)  added 4006 

301.78—301.78-10  (Subpart) 

Removed;  interim 3850 

Removal  confirmed 18259 

Added;  interim 29636 

301.78-3  (c)  amended;  inter- 
im  40866 

301.80-2a    Revised;  interim 24924 

Revision  confirmed 43673 

301.92—301.92-10  (Subpart) 

Added;  interim 11828 

Removed;  interim 16538 

Removal  confirmed. 35426 

301.92-1    Amended;  Interim 15655 

301.92-3    (c)  revised;  interim 15655 


Pwe 

301.92-5  Footnote  2  and  (c)(1) 
and  (d)(1)  amended;  inter- 
im  15655 

301.92-7  (a)  amended:  inter- 
im.  15655 

301.92-10    (a)  and  (b)  amended; 

interim 15655 

301.93—301.93-10  (Subpart) 

Removed;  interim 17912 

Removal  confirmed 33099 

301.93-3  (c)  amendment  con- 
firmed  6784.  6965.  7878 

301.96—301.96-10  (Subpart) 

Removed;  interim 17914 

Removal  confirmed 33100 

301.97—301.97-10  (Subpart) 

Added;  interim 3853 

Removed;  interim 17913 

Removal  confirmed 33098 

318.13-4g  (a)  and  (c)  amended; 
(d)(1)  revised;  footnote  2 
added 12910 

318.13-13  (a)  and  (b)  amended; 
footnotes  2  and  3  redesig- 
nated as  footnotes  4  and  5 12910 

318.13-5    Amended;   footnote   1 

redesignated  as  footnote  3 12910 

319.56-2  Nomenclature  change; 
(g)  redesignated  as  (i);  new 

(g)  and  (h)  added 10057 

(h)  amended;  interim 27956 

319.56-2h  Removal  con- 
firmed  :..  16539 

319.56-21    Removal  confirmed 16539 

319.56-6    (c)  amended 15358 

340.1  Amended 12913 

340.2  Heading  revised;  existing 
introductory  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added 12913 

353.1    (b)(4)  revised 1332 

354.1  (a)(1)  revised 7490 

354.2  Table  amended 1741, 

15656,  34021,  35427 

Choptor  IV — Fodoral  Corp  Inturanco 
Corporation,  Dopartmont  of  Agri- 
culturo 

400.27—400.36  (Subpart  C)  Re- 
moved  24015 

400.141—400.157  (Subpart  L) 
Redesignated  as 
400.161—400.177  (Subpart 
L);  Interim 3 


Pa«e 

Redesignation  as 
400.161—400.177  (Subpart  L) 
confirmed 10527 

400.128  Added;  Interim 3 

Addition  confirmed 10527 

400.129  Added;  Interim 3 

Addition  confirmed ,...  10527 

400.130  Added;  Interim 4 

Addition  confirmed 10527 

400.131  Added;  Interim. 4 

Addition  confirmed 10527 

400.132—400.141    Added;    inter- 
im  5 

Addition  confirmed 10527 

400.142    Added;  interim 6 

Addition  confirmed 10527 

400.149    Revised 31826 

400.161—400.177     (Subpart     L) 
Redesignated  from 

400.141—400.157       (Subpart 

L);  Interim 3 

Redesignation  from 

400.141—400.157  (Subpart  L) 

confirmed 10527 

400.201—400.210     (Subpart    M) 

Added 24015 

401    Sales     closing     date     ex- 
tended  15016,38707 

Authority  citation  revised 40718 

401.8  (d)      amendment      con- 
firmed  9099 

(d)  amended;  interim 16540 

401.101    Amended 36781 

401.111    Corrected 4006,  4589 

401.115  Added 6966 

401. 1 16  Added 4379 

401.117  Corrected 1001 

401.118  Added 6560 

Corrected 7878.  9100 

401.122  Added „ 6561 

401.124  Amended 40718 

401.125  Added 15015 

401.126  Added. 19217 

401.134  Added 9101 

401.135  Addition  confirmed. 15014 

Revised 27664 

Amended 34022 

405    Earlier  sales  closing  date 24249 

405.9  Added;  interim 1467 

Addition  confirmed 20279 

411    Earlier  sales  closing  date 24249 

4l3.7    (d)      amendment      con- 
firmed  9103 

418.7    (d)      amendment      con- 
firmed  36782 
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TITLE  7     Chapter  IV— Con.  Pmce 

419.7  (d)  amendment  con- 
firmed  36782 

420.1—420.8  (Subpart)    Heading 

revised 2104 

421.1— 421.8  (Subpart)    Heading 

revised 6564 

422  Sales  closing  date  ex- 
tended  4380 

422.7    (d)  corrected 61 15 

424.1— 424.8  (Subpart)    Heading 

revised .". 6565 

426.1—426.7  (Subpart)    Heading 

revised 12760 

427.7  (d)  amendment  con- 
firmed  36782 

428.1—428.7  (Subpart)    Heading 

revised 6565 

429.7  (d)  amendment  con- 
firmed  36782 

437  Sales  closing  date  ex- 
tended  15016 

438.1— 438.7  (Subpart)    Heading 

revised 6566 

440.1—440.7  (Subpart)    Heading 

revised. 20280 

440.7    (d)  amended:  interim 9104 

448.1— 448.8  (Subpart)    Heading 

revised 6567 

452.1—452.7  (Subpart)    Heading 

revised „ 6568 

455  Added 6116.  6569 

456  Added. 31827 

Chapter  V — Agricultural  Ratoarch 
Sarvic*,  Dapartmant  of  AgricuHur* 

510    Revised 17685 

Chaptar  VI — Soil  Contorvation 
Sorvico,  Dopartmont  of  Agriculture 

614  Authority  citation  re- 
vised  1605 

614.2    Amended 1605 

614.5    (e)  revised 1605 

656    Authority      citation      re- 

vlsocl  4007 

656.4— 656.9    Removei..."^^^^^^^^^^ 

Chapter  Vil— Agricultural  Stabiliza- 
tion and  Conservation  Service 
(Agricultural  Adjustment),  Depart- 
ment of  Agriculture 

701  Authority  citation  re- 
vised  15657 


Pace 

701.2    (e)  revised 15657 

704.7  (c)  revised;  (d)  added;  in- 
terim  734 

704.16    (c)  amended 29570 

713    Redesignated  as  Part  1413; 

interim 20290 

713.1    (a)  amended:  (b)  revised: 

interim 3858 

713.12  (d)  revised;  interim 3858 

713.50  (a)  revised;  (b)  redesig- 
nated as  (c);  new  (b)  added; 
interim 3858 

713.63    (a)  revised;  interim 3859 

713.102    (e)    introductory    text 

and  (f )  revised;  Interim 3859 

713.108  (a)(4)  amended;  (b)(2) 
(1)  and  (ii).  (d)(5)  (1),  (ii). 
and  (ill)  and  (e)  revised;  in- 
terim  3859 

713.109  Revised;  interim 3859 

719  Authority  citation  re- 
vised  6121 

719.1  Revised:  interim 6121 

719.2  (a),  (g)  and  (n)  revised; 
(bb).  (cc).  (dd),  and  (ee) 
added;  interim 6121 

719.3  (b)  (1)  and  (2)  revised; 
(bK7)  and  (d)(7)  added;  in- 
terim  6122 

719.4  (g)  added;  interim 6122 

719.5  Revised;  interim 6122 

719.6  Revised;  Interim 6122 

719.7  (a).  (bKl).  and  (c)  re- 
vised; interim 6122 

719.8  Revised;  interim 6123 

719.9  Revised;  interim 6125 

719.10  Revised;  interim 6125 

719.11  (a),  (d)  through  (i). 
(J)(l)  introductory  text.  (2) 
and  (4)  through  (8).  (k).  (1) 

and  (m)  revised;  Interim 6125 

719.13  Removed;  new  719.13  re- 
designated from  719.14  and 
revised;  interim 6128 

719.14  Redesignated  as  719.13; 

new  719.14  added;  interim 6128 

724.51  (j)(4)  added. 1606 

724.70    (m)  revised 12675 

724.91    (a)(1)  revised 1606 

725  Authority  citation  re- 
vised  43846 

725.51    (qq)  revised:  interim. 43846 

725.56  (b)  revised 29221 

725.57  (a)(1)  revised 29221 
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725.72    (dK5)   (i)   and   (vi)   re- 
vised  12676 

(d)  (1)  and  (2).  (f).  (g),  (1).  (n) 
and  (o)  removed;  (d)  (3),  (4). 
(5),  and  (6)  redesignated  as 
(d)  (1).  (2).  (3),  and  (4);  (a). 
new  (d)  (1)  and  (2).  and 
(eK4)(i)  revised:  (q)  amend- 
ed  29221 

726    Authority      citation      re- 
vised  43846 

726.51    (ppK2)     revised;     inter- 
im  43846 

726.68    (dXSXi)   revised;   (d)(5) 

(vi)  and  (vii)  removed 12676 

(a),  (d)  (2)  and  (4).  (eK4).  and 
(f)  revised;  (dK3Kiv)  added; 
interim 43846 

729.311—729.429  (Subpart)    Au- 
thority citation  revised 15544 

729.322    (c)  added;  interim 15544 

(c)  addition  confirmed 40205 

729.343    Amended. 40205 

729.352  (c)        addition        con- 
firmed  40205 

729.353  (a)  and  (b)  revised;  in- 
terim.  15544 

(a)  and  (b)  revision  and  (c)  ad- 
dition confirmed 40205 

729.385—729.387  Undesignated 
center  heading  addition  con- 
firmed  40205 

729.385  Addition  confirmed 40205 

729.386  Addition  confirmed. 40205 

729.387  Addition  confirmed 40205 

729.393—729.404    Undesignated 

center  heading  addition  con- 
firmed  40205 

729.393—729.396    Addition  con- 
firmed  40205 

729.396    (c)  revised;  interim 15545 

(c)  revision  confirmed 40205 

729.397—729.401    Addition  con- 
firmed  40205 

729.402—729.404    Addition  con- 
firmed  40205 

729.416—729.417  Undesignated 
center  heading  addition  con- 
firmed.  40205 

729.416  Addition  confirmed 40205 

729.417  Addition  confirmed 40205 

Amended 40205 

729.420—729.429  Undesignated 
center  heading  addition  con- 
firmed  40205 

729.420    Addition  confirmed. 40205 


PMe 

729.421    Addition  confirmed 40205 

729.422—729.425  Addition  con- 
firmed  40205 

729.426—729.429  Addition  con- 
firmed  40205 

729.428    Revised;  interim. 15545 

Revision  confirmed 40205 

735.2    (x).     (y).    (z)    and    (aa) 

added. 27148 

735.4  Amended 27148 

735.5  Revised 27148 

735.7    (a)  amended 27149 

735.1 1  Revised 27149 

735.12  Revised 27150 

735.14    Revised 27150 

735.40    Revised. 27150 

735.93    Added 27151 

736.9    (g)  correctly  revised 2477 

736.103    Corrected 2477 

736.111    Corrected 2477 

770    Redesignated  as  Part  1470; 

interim 20290 

795.2    (e)  added 29570 

795.11    Revised;  interim 21410 

Chapter  VIII — Federal  Grain  Inspec- 
tion Service,  Department  of  Agri- 
culture 

800.71    (a)  Schedule  B  revised 21792 

802.0    Revised 37728 

810.106    (a)  revised, 15017 

Chapter  IX — Agricultural  Marketing 
Service  (Marketing  Agreementt 
and  Orders;  Fruits,  Vegetables, 
Nuts),  Department  of  Agriculture 

900.14  Heading  and  (a)  re- 
vised  15659 

900.601    (a)  and  (b)  table  (OMB 

niunbers)  amended 15659 

905  Budget  of  expenses 401.  24251 

Limitation  of  handling  at  52 

FR  41400  confirmed. 862 

905.306    (a)    Table    I    and    (b) 

Table  II  amended;  interim 17171 

(a)  Table  I  and  (b)  Table  II 
amendment  confirmed 26587 

906  Budget  of  expenses 41560 

906.137    (a)  revised;  interim. 40398 

906.340    (a)    introductory    text 

and  (1)  revised;  interim 37729 

(a)  introductory  text  and  (3) 
revised;  Interim. 40398 
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TITLE  7     Chapter  IX— Con.  Pxe 

(a)(1)  (vl)  and  (vii)  corrected 43319 

907  Limitation  of  handling 7, 

491,  1333,  1741,  2579,  3329,  4107, 

4955,  5751.  6969,  7879,  8865 
Budget  of  expenses 7329 

907. 19  Added. 34028 

907.20  Revised 34028 

907.21  Revised. 34028 

907.22  Revised 34029 

907.23  Revised 34030 

907.24  Revised 34030 

907.26  Revised 34030 

907.27  Revised 34030 

907.29  (n)  removed 34030 

907.30  Heading  revised 34030 

907.102    Revised;  interim 34025 

907.104    Removed 34030 

907. 109    Added 14777 

907.141    Revised 12372 

908  Budget  of  expenses 7329 

908.19  (a)  added. 34030 

908.20  Revised 34031 

908.21  Revised 34031 

908.22  Revised 34031 

908.23  Revised 34032 

908.24  Revised 34032 

908.26  Revised. 34032 

908.27  Revised. 34032 

908.29  (n)  removed. 34033 

908.30  Heading  revised 34033 

908.102    Revised:  Interim. 34025 

908. 104    Removed. 34033 

908.109    Added 14777 

908.141    Revised. 12372 

910  Limitation  of  handling 8, 

492.  1334.  1742.  2580,  3330,  4108. 

4956.  5752.  6969,  7491,  7880,  8866, 
9759.  10628.  11636,  12509,  13243, 
15360.  16243.  17011,  18073,  19744, 
20599.  21792.  22647,  23752,  24929. 
26034.  26752.  27665,  28630,  29441, 
30423.  31649.  32595,  34033.  35197, 
35992.  37281.  38708,  39444.  40206, 
41560,  41561,  43674 

Technical  correction. 2669 

Budget  of  expenses 37542 

910.29    Suspended  In  part 8423 

911  Budget  of  expenses 21625 

911.111    Existing  text  designat- 
ed as  (a);  new  (b)  added 1743 

911.311    (a)(4)    revised:    interlm...403, 

11832 

Confirmed. 22126 

911.329    (a)(1)        and        (2)(v) 
amended:  (a)(2)  introducto- 


ry text  revised;  (a)(2)  (vUi) 
and  (ix)  redesignated  as 
(a)(2)    (X)    and    (vlii);    new 

(a)(2Kix)  added;  Interim 403 

(a)(2)  introductory  text  repub- 
lished; (a)(2)(v)  revised;  in- 
terim  11831 

(a)(1)  corrected 13217 

Confirmed 22126 

915  Budget  of  expenses 21625 

915.150    (d)  added 1743 

915.332    (a)(2)  Table  I  revised; 

interim 20601 

(a)(2)  Table  I  revision  con- 
firmed  30974 

916  Budget  of  expenses 27153 

916.110    (b)(3)  revised 16194 

916.356    Revised;  interim 19232 

(a)(lKl)  table  corrected 22609 

917  Budget  of  expenses 6129, 

11832,  27153,  29876 

917.143    (b)(3)  revised 15194. 18818 

917.469    Revised;  interim 19238 

917.460    Revised;  interim 19224 

918  Budget  of  expenses 21625 

919  Budget  of  expenses 27163 

920  Budget  of  expenses...  18073.  33804 

920.110    (b)(2)  revised. 34035 

920.302    (a)    Introductory    text 

revised;  (c)  added 34035 

921  Budget  of  expenses 24018 

922  Budget  of  expenses 24018 

923  Budget  of  expenses 21625 

924  Budget  of  expenses 24018 

925  Budget  of  expenses 6673 

925.304    (a)  revised;  eff.  4-20- 

89 22128 

926  Budget  of  expenses 36993 

927  Budget  of  expenses 7881,  29442 

928  Budget  of  expenses 24251 

928. 1 1    Revised 864 

928.20  Revised. 864 

928.21  Revised 864 

928.22  (a)  removed:  (b)  redesig- 
nated as  (a);  new  (a)(1) 
amended;  new  (b)  added. 864 

928.23  Revised 864 

928.24  Revised. 864 

928.26    Revised 864 

928.31  (o)  revised 864 

928.32  (a)  revised 864 

928.41    (b)  amended 864 

928.52    (a)  (3)  and  (4)  revised 866 

928.55    (c)  added. 866 

928.64    Revised. 866 


PMC 

929    Budget  of  expenses 29444 

929.101    Revised. 12374 

929.105    Revised 12374 

929.153    (a)  revised 24677 

929.160    (c)  revised 12374 

931  Budget  of  expenses 34480 

932  Budget  of  expenses 2824,  34480 

932.153    Revised:  Interim 33101 

944.31    Provisions  eff.  6-9-88 20599 

944.401    (b)(12)       Introductory 

text  revised;  interim 33102 

944.503    (a)(1)   revised;   eff.   4- 

20-89 22128 

945  Budget  of  expenses 26753 

945.21    Revised 3188 

945.25    (a)  and  (c)  revised;  (e), 

(f)  and  (g)  redesignated  as 
(g),  (e)  and  (f);  new  (g)  re- 
vised.  3188 

945.27    Revised 3189 

945.31    Revised 3189 

945.44  Heading,  (a)  and  (b)  re- 
vised; introductory  text  re- 
moved  3189 

945.83    (d)  redesignated  as  (e); 

new  (d)  added 3189 

946  Budget  of  expenses 11043 

946.336    Revised 8143 

(a)(2)(l)  and  (f )  revised 21794 

947  Budget  of  expenses 24929 

947.340    Revised 2996 

(b)  revised;  Interim 31651 

948  Budget  of  expenses...  22470.  29640 

948.150    (a)  corrected 4498 

948.386    Introductory  text,  (a) 

(1)  and  (3),  (b)  and  (h)  re- 
vised  8147 

953    Budget  of  expenses 18973 

958  Budget  of  expenses 18973 

958.328  Introductory  text  re- 
vised; (a)(l)(i)  and  (11)  and 
(3)(i)  amended;  (b)  through 

(g)  redesignated  as  (c) 
through  (h);  new  (b)  added; 

new  (g)  amended 32597 

959  Budget  of  expenses 401. 18074 

959.115    Added 7330 

966  Budget  of  expenses 43848 

966.323    Introductory  text  and 

(f)  revised;  (a)(1)  amended 3191 

967  Budget  of  expenses 29444 

Limitation  of  handling 36954 

971    Budget  of  expenses 401 

979    Budget  of  expenses 4957 

979.304    (a)(3)   removed;   (a)(4) 

redesignated  as  new  (aK3) 4958 


P««e 

981  Budget  of  expenses...  12376.  43850 

Marketing  percentages 28631 

Limitation  of  handling 29223 

Marketing    percentages    cor- 
rected  34035 

981.442    (a)(7)  added. 26424 

982  Marketing  percentages 8424 

Budget  of  expenses 21626 

Budget  of   expenses  correct- 
ed  34480 

984  Marketing  percentages 9597 

985  Marketing         percentages...6130, 

38283 

Budget  of  expenses 18819 

Marketing  percentages:  Inter- 
im  31282 

987    Budget  of  expenses 402, 

18974.  19880 

987.105    Revised. 39226 

987.112a  (d)(3)  amended;  (f )  re- 
moved; (g)  and  (h)  redesig- 
nated as  (f )  and  (g) 35994 

987.152    (b)(2)  amended 35994 

987.161    (c)  amended 35994 

987.164    Heading   revised;    text 

amended 35995 

989  Marketing  percentages;  in- 
terim  9429 

Marketing    percentages    con- 
firmed  19880 

989.110    (h)  revised;  (i)  added. 34714 

989.156  (a)  redesignated  as 
(aKl)  and  revised;  (h)  (1) 
and  (3)  and  (m)  revised; 
(a)(2)  added:  (b),  (h)(2),  (1) 

and  (k)  amended 4960 

(a)(  1 )  amended 34714 

989.210  Revised:  interim 31831 

(a)  amended 34714 

989.211  Removed;  interim 31831 

989.212  (a)  revised;  interim 31832 

(a)  amended:  (b)  heading  re- 
vised  34714 

989.213  (a)  revised:  interim 31823 

(a)  amended:  (b)  heading,  (c) 

heading  and  (d)  heading  re- 
vised  34715 

989.401    (a)(1)  revised;  interim....  31832 

989.701  (a)  revised 34715 

989.702  (c)  revised 34715 

993    Budget  of  expenses 29445 

998    Added 20291 

Budget  of  expenses 22471 

998.100    (b)(1)  and  (d)  revised 26757 

998.200    (a)  revised 26758 
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TITLE  7     Choptar  IX— Con.  Pwe 

998.30ffl   (V)  revised 28768 

999.3001   (a)(2)    and    (b)(5)    re- 

34715 

t*r  X — Agricultural  Maricating 
S«rvic«  (Maric*tlng  Agr*«iii«ntt 
and  Ordan;  MiHc),  Dapartmant  of 
AgricuHur* 

1030.4    Revised 28769 

1030.6  Revised 26759 

1030.7  Revised 26759 

(b)     introductory     text     and 

(4)(i)(B)  corrected 27798 

1030.13  (a)  amended:  (d)  (3) 
and  (6)  removed;  (d)  (4),  (5). 
and  (7)  redesignated  as  (d) 
(3),  (4).  and  (5):  (d)  (1)  and 

(2)  revised 26761 

1030.30    (a)    introductory    text 

amended;  (a)(3)  revised 26761 

1032    Heading  amended 10058 

1032.2  Revised 10058 

1032.3  Revised 10059 

1032.6  Amended 10058 

1032.7  Introductory  text,  (a), 
(b),  and  (d)(2)  revised;  (d)(3) 
amended 10058 

1032.13    Revised 10059 

(b)(2)  temporarily  suspended 
in  part;  (b)(3)  temporarily 
suspended 11638 

1032.19    Removed 10069 

1032.51  Amended 10059 

1032.52  (a)  Introductory  text 
amended;  (a)(2)  revised 10059 

103^.75    (a)  amended 10059 

1033^.56    (a)        amended;        (c) 

idded 21626 

1(>48?7    (e)  revised 21627 

1046^3    (c)(4)  added 21627 

1(^13  (d)(1)  temporarily  sus- 
pended in  part;  (d)  (2).  (3), 
(4),  and  (5)  temporarily  sus- 

ciended 10060 

106^3    (a)(3)  amended;  (a)(4) 

removed 10357 

1064.105—1064.122 

Undesignated   center   head- 
ing removed 10357 

Undesignated  center  heading 

correctly  removed 11590 

1064.105—1064.107    Removed 10357 

1064.110—1064.122    Removed 10357 

1065.7  (c)  temporarily  suspend- 
ed in  part 17687 


Pmce 

(b)  temporarily  amended 35996 

1065.13  (d)  (2)  and  (3)  tempo- 
rarily amended 15360,  35996 

1068.7  (d)  (3)  and  (6)  revised; 
(d)  (4)  and  (5)  redesignated 
as  (d)  (5)  and  (7)  and  re- 
vised; new  (d)(4)  added 19745 

1076.13  (c)(2)  and  (3)  tempo- 
rarily suspended 28632 

1079.7    (b)     introductory     text 

temporarily  amended 36237 

1079.13  (d)  (2)  and  (3)  tempo- 
rarily suspended  in  part 36236 

1097.7  (b)  temporarily  sus- 
pended  3735 

1098.9    (c)  amended 37730 

1098.73    (c)  amended 37730 

1106.5  (c)  revised 15796 

1106.6  Temporarily   suspended 

in  part 9854 

1106.7  (b)(1)  temporarily  sus- 
pended in  part 9854 

Revised 15796 

1106.12  (b)(5)  temporarily  sus- 
pended  5150 

1106.13  (d)(1)  temporarily  sus- 
pended  9854 

1124.9  (b)  temporarily  sus- 
pended in  part 38284 

1126.7    (e)  temporarily  suspend- ' 

ed  in  part 11639 

(d)  introductory  text  and  (e) 
introductory  text  temporari- 
ly suspended  in  part 33103 

1126.13  (e)  (2)  and  (3)  tempo- 
rarily suspended  in  part 11639 

(e)  (1).  (2).  and  (3)  temporari- 
ly suspended  in  part 33103 

1126.55    Added;  interim 26227 

Revised 39445 

1126.60    (h)  revised;  interim 26228 

(h)  revised 39445 

1136    Removed 4590 

1137.7  (b)  temporarily  sus- 
pended in  part 39447 

1137.12  (a)(1)  temporarily  sus- 
pended in  part 39447 

1139    Revised 4590 

1139.5    Corrected 6916 

1139.30    (b)  corrected 6916 

1139.40    (c)(5)  corrected 6916 

1139.42  (a)  introductory  text 
and  (c)(2).   (d)(2)(ii)(a).   (b) 

and  (c)  corrected 6916 

1139.50    (e)  corrected 6916 
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1 139.52    (b)  corrected. 6916 

1139.77    Corrected 6916 

Chapter  XI — Agricultural  Markoting 
Sarvic*  (Marfcating  Agroamants 
and  Ordars;  Mltcallanoous  Com- 
modities),  Departmont  of  Agricul- 


1230.32    (b)(2)  revised 30245 

1230.58    (g)  revised 30245 

1230.71    (b)(3)  and  (e)  revised 1910 

(b)  (2).  (3).  (4)  redesignated  as 
(b)    (3).    (4).   and   (5);   new 

(b)(2)  added 30245 

1230.74    (b)  revised;  (c)  added. 30245 

1230.94    Removed 1911 

1230.100—1230.102  (Subpart  B) 
Redesignated  as 

1230.400—1230.402  (Subpart 

C) 1910 

1230.100—1230.120  (Subpart  B) 

Added 191 1 

1230.110    Revised 27478 

1230.400—1230.402  (Subpart  C) 
Redesignated  from 

1230.100—1230.102  (Subpart 

B) 1910 

1230.601—1230.640  (Subpart  E) 

Added 28184 

1240.115    (e)  revised. 37731 

1240.117    (d)  revised 8148 

1260.301-1260.316  (Subpart  B) 

Revised 5754 

1260.500—1260.640  (Subpart  C) 
Redesignated    as    (Subpart 

D) 9858 

1260.401-1260.441  (Subpart  C) 

Added 9858 

1260.500—1260.640  (Subpart  D) 
Redesignated  from  (Subpart 
C) 9858 

Chaptor  XIV — Commodity  Crodit  Cor- 
poration, Doportmont  of  Agricul- 
ture 

1403.2  (a)  revised 37987 

1403.3  (c)  revised 37988 

1403.46    (d)  revised 3331 

1413    Redesignated    from   Part 

713;  interim 20290 

1421  Authority  citation  re- 
vised.  1 1240. 

20281.  37702 


Pi«e 
1421.1—1421.32  (Subpart) 

Heading  amended 6132 

Heading  revised;  interim 20281 

1421.1  Amended 6132 

Revised;  interim 20282 

1421.2  Revised;  interim 20282 

1421.3  (e)  revised 6132 

Redesignated    as    1421.4    and 

(a),  (d).  (g).  (h)  and  (1)  re- 
vised; new  1421.3  added;  in- 
terim  20282 

1421.4  (b)  and  (c)  revised 6132 

Removed;  new  1421.4  redesig- 
nated from  1421.3  and  (a), 

(d).  (g).  (h)  and  (i)  revised: 
interim 20282 

1421.5  Revised;  interim 20283 

1421.6  (c)  amended. 6133 

Revised;  interim 20284 

(a)(l)(i)  revised:  (O  added 34011 

1421.7  Revised;  interim 20284 

1421.8  Revised. 6133 

Revised;  interim20285 

1421.9  (a)  and  (e)  through  (1) 
revised:  interim 20285 

1421.10  Redesignated  as 
1421.11;  new  1421.10  added; 
interim 20286 

1421.11  Removed;  new  1421.11 
redesignated  from  1421.10: 
interim 20286 

1421.12  (b)  amended 6133 

Revised;  interim 20286 

1421.14  (c)  removed 6132 

1421.15  Introductory  text 
amended;  (b)  revised 6133 

1421.16  (c)  revised 6133 

(a),  (b)  and  (d)  revised;  inter- 
im  20287 

1421.17  Heading  and  (a)(2)  in- 
troductory text  revised:  (b) 
amended;  (J)  added;  inter- 
im  20287 

1421.18  (c)(2)  revised;  (c)(3)  re- 
moved  6133 

Redesignated  as  1421.20;  new 
1421.18  added;  interim 20287 

Redesignation  at  53  FR  20287 
corrected 27450 

1421.19  (e)  added 6133 

(a)  and  (b)  revised;  interim 20288 

1421.20  Removed:  new  1421.20 
redesignated  from  1421.18; 
interim 20287 
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TITLE  7     Chapter  XiV— Con.  Pwe 

(a)(1)  amended:  (c)(3)  revised; 

interim 20288 

Redesignation  at  53  FR  20287 

corrected 27450 

1421.21  (a)  revised;  interim 20288 

1421.22  (J)  removed;  (k)  and  (1) 
redesignated  as  (J)  and  (k) 6132 

(a)  amended;  (c)  revised 6133 

Revised;  interim 20288 

1421.23  (c)  removed:  (d)  redes- 
ignated as  (c) 6132 

1421.24  Revised;  interim 20289 

1421.25  Redesignated  as 
1421.31;  new  1421.25  added; 
interim 20289 

1421.26  Removed:  new  1421.26 
redesignated  from  1421.287; 
interim 20289 

1421.27  Redesignated  as 
1421.29;  new  1421.27  redesig- 
nated from  1421.289;  inter- 
im  20289 

(a)(2)  revised;  interim 20290 

1421.28  Removed;  new  1421.28 
redesignated  from  1421.290; 
interim 20289 

(d)  amended;  interim 20290 

1421.29  Redesignated  as 
1421.32;  new  1421.29  redesig- 
nated from  1421.27;  inter- 
im  20289 

1421.31  Redesignated  from 
1421.25;  interim 20289 

1421.32  Redesignated  from 
1421.29;  interim 20289 

1421.50—1421.60  (Subpart) 

Heading  amended. 6132 

Removed;  interim 20290 

1421.50  Nomenclature 

change 6132 

1421.51  (b)  revised 6134 

1421.54    (c)    introductory    text 

and  (1)  revised;  (e)  amend- 
ed  6134 

1421.59  (d).  (e)  and  (f)  re- 
vised  6134 

1421.90-1421.100  (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

1421.90  Nomenclature 

change 6132 

1421.91  (c)  revised 6134 

1421.94  (d)  heading,  (1)  intro- 
ductory text,  and  (1)  revised; 

(f)  added. 6134 


PMe 

1421.99    (d)  revised;  (e)  and  (f) 

added 6134 

1421.210—1421.219        (Subpart) 

Heading  amended 6132 

Removed;  Interim 20290 

1421.210  Nomenclature 

change 6132 

1421.211  (b)  revised 6135 

1421.214  (d)  heading.  (1)  intro- 
ductory text  and  (i)  revised; 

(f )  amended 6135 

1421.219  (d).  (e)  and  (f)  re- 
vised  6135 

1421.245—1421.254        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

1421.245  Nomenclature 

change 6132 

1421.246  (b)  revised 6135 

1421.249    (c)  introductory  text 

and  (1)  revised;  (e)  added 6135 

1421.254  Existing  text  desig- 
nated as  (a)  and  heading 
added;  (b)  added 6136 

1421.280—1421.291        (Subpart) 

Heading  amended 6132 

Removed:  interim 20290 

1421.280    Nomenclature 

change 6132 

1421.287    Redesignated  as 

1421.26;  interim 20289 

1421.289  Redesignated  as 
1421.27;  interim 20286 

1421.290  Redesignated  as 
1421.28;  interim 20289 

1421.300—1421.312        (Subpart) 

Heading  amended 6132 

Removed:  interim 20290 

1421.300    Nomenclature 

change 6132 

1421.306    Nomenclature 

change 6132 

1421.311    Revised 6136 

1421.322    Amended;  interim. 20290 

1421.335—1421.345        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

1421.335  Nomenclature 

change 6132 

1421.336  (b)  revised. 6136 

1421.339    (c)  introductory  text 

and  (1)  revised:  (e)  amend- 
ed.  6136 

1421.344  (d).  (e)  and  (f)  re- 
vised  6136 


Page 

1421.365-1421.374        (Subpart) 

Heading  amended 6132 

Removed;  Interim 20290 

1421.365  Nomenclature 

change 6132 

1421.366  (b)  revised 6136 

1421.369  (d)  heading.  (1)  intro- 
ductory text  and  (1)  re- 
vised.  6136 

1421.400—1421.406        (Subpart) 

Removed 6132 

1421.460—1421.471        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

1421.460  Nomenclature 

change 6132 

1421.461  (b)  revised 6137 

1421.464    (c)  introductory  text 

and  (1)  revised:  (e)  amend- 
ed 6137 
1421.470    (d).re)    Mid    a)^^i^^^^ 

vised 6137 

1421.741  Revised:  interim 11240 

Revised 34011 

1421.742  Revised:  Interim 11240 

Revision  confirmed 37702 

1421.745    Nomenclature 

change 6132 

1421.753  (a)  amended;  inter- 
im  11240 

(a)  amendment  confirmed.... 37702 

1421.756    Added 37702 

1421.900    Revised. 34011 

1421.901—421.904    Removed 34011 

1421.905    Nomenclature 

change 6132 

Removed 34011 

1421.906—1421.917    Removed 34011 

1421.5557  Revised. 8746 

1421.5558  (a)(4)  added;  (b)  re- 
vised  10062 

1425  Authority  citation  re- 
vised  19883 

1425.16  (bKlKili)  revised. 19883 

Technical  correction 21964 

1425.17  (a)(1)  revised. 19883 

Technical  correction. 21964 

1425.19    (c)  removed. 19884 

Technical  correction. 21964 

1427.5    (1)  revised 26762 

1430  Authority  citation  re- 
vised.  ......107 

1430.340—1430.351        (Subpart) 

Heading  revised:  interim 107 

1430.340    Revised;  interim 107 

1430.343    (a)  revised:  interim. 108 


1446.70—1446.148  (Subpart) 

Authority  citation  revlsed...28998. 

35985 

1446.72  Introductory  text 
amended;  (ee)(l)  (ill)  and 
(iv).  and  (2)(111)  redesignated 
as  (ee)(l)  (iv)  and  (v),  and 
(2)(lv):  new  (ee)(l)  (iv)  and 
(V).  (2)(iv).  and  (2)  flush 
text,  and  (3)  revised;  new 
(ee)(l)(iil)  and  (2)(lli)  added; 
interim 35985 

1446.98  (b)(2),  (c)  (1)  and  (2) 
introductory  text,  and  (d) 
introductory  text  revised; 
(b)(5)  added;  interim 35986 

1446.99  (a)  introductory  text 
amended:  (a)  (1)  and  (2) 
added;  Interim 35986 

1446.102  (b),  (c),  (d).  and  (e)  re- 
vised; interim 35986 

1446.106    (b)  and  (c)  revised 28998 

(a)  amended;  interim 35986 

1446.116    (d)  added;  Interim 35986 

1446.138    Revised:  interim 35986 

1446.140  (a)(2)  and  (bK2)  re- 
vised; interim 35986 

1464  Authority  citation  re- 
vised  43675 

1464.7    (d)  added 43675 

1464.10    (g)    removed;    (i)(5)(l) 

amended 43675 

1470    Redesignated   from   Part 

770 20290 

1475    Revised:  Interim 40208 

1477  Revised 37703 

1478  Added 40016 

1479  Added:  interim 41309 

1497  Added 29571 

Authority  cltotlon  revised 37707 

1497.1    (h)  added. 37707 

1498  Added. 29577 

Chapter  XVI — Rural  Talaphon*  Bank, 
Dapartmant  off  Agricultur* 

1610  Authority  citation  re- 
vised  1744 

Interest  rate  determination 42938 

1610.5  (b)  removed;  (a)  desig- 
nation removed;  interim 6970 

1610.9  Added:  Interim 1744 

1610.10  Added:  interim 6970 

Revised 36783 

(bKl)  corrected 39014 
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TITLE  7     Chapter  XVI— Con.  Pw 

1610.11  Added;  interim. 6971 

Revised 36784 

Chaptsr  XVII— Rural  El«ctrificatien 
Administration,  D«partni«nt  of  Ag- 
ricultur* 

1710    Added ...40719 

1736    Authority     citation     re- 

vised  39229 

1736.97  TbTunended.....................  39229 

1762    Added 15546 

1786    Revised;  interim 2469 

1787.3  Amended 37733 

1787.6  (aK2)  revised;  (c)  intro- 
ductory text  amended;  (c) 
(4),  (5).  and  (6)  removed;  (c) 
(7),  (8)  and  (9)  redesignated 
as  (c)  (4).  (5).  and  (6);  new 

(e)  added 37733 

1787.9    (a)(6)  revised 37733 

Chapter  XVIII— FamMrs  Hem*  Ad- 
ministration, Doportmont  of  Agri- 
cuHura 

1809    Authority  citation 

added 35669 

1309.1—1809.8  (Subpart  A)  Au- 
thority citation  removed 35669 

1809.1    Introductory    text    and 

(b)  revised;  interim 35669 

1809.4  (b)  revised;  interim 35669 

1823  Authority  citation  re- 
vised  26588 

1823.275    (bKlXii)  revised 26588 

1823.405    Revised 7332 

1864  Authority  citation  re- 
vised  26588 

1864.1  Revised 13099 

1864.2  (d).  (f).  (h)(2).  (J),  and 

(1)  added 13099 

(c),  (f),  and  (J)  amended. 36955 

1864.3  (b)(lKii)  revised 13099 

1864.5  Amended 36955 

1864.7  (a)  introductory  text. 
(l)(il).  and  (3)  added 13099 

1864.8  Heading  and  introducto- 
ry text  amended 13099 

1864.9  Introductory    text,    (a) 

and  (b)  amended. 13099 

1864.10  (a)  amended:  (dKl)  in- 
troductory text  revised 13099 

(d)(l)(i)  and  (2)  amended. 36955 

1864.12  (a)  amended 13099 

(bK2)  amended 36955 


1864.15  Heading,  introductory 
text,  (a)  introductory  text. 
(1),  and  (3).  (b)(1).  and  (c) 
Introductory  text  and  (1) 
amended 13099 

(b)(1)  revised 26588 

1864.16  Heading,    introductory 

text  and  (b)  amended 36955 

1864.17  (a)(1)  amended 13099 

(a)  amended 36955 

1864.19    (b)  amended 13099 

(c)  amended 36955 

1864    Extilbit  B  amended 36955 

1900.51—1900.100    (Subpart    B) 

Revised 26407 

1900.55  (c)  through  (f )  redesig- 
nated as  (d)  through  (g);  (f) 
and  (g)  amended:  new  (c) 
added 7332 

1901.203  (cK4)(iv)  and  (5Kiv) 
revised 27825 

1901.204  (bK3)  removed;  (b)  (1) 
and  (2)  and  (e)(3)(l)  re- 
vised  3860 

1902  Authority  citation  re- 
vised  26588 

1902.1—1902.16  (Subpart  A) 
Authority  citation  re- 
moved  35670 

1902.1  (a).  (1).  (J)  and  (k)  re- 
vised; Interim 35670 

1902.2  (b)  revised 26588 

(a)  Introductory  text.  (2).  (4). 

(5).  and  (6).  (b).  (e)  and  (f) 
introductory  text  revised: 
interim 35670 

1902.3  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c); 

(a)  revised 26588 

(b)(1)  revised:  interim. 35670 

1902.8  (d)  revised 231 

1902.7    (a),  (c)  and  (f)  revised; 

(e)  amended 231 

(f )  corrected 24437 

1902.14  Revised:  interim 35671 

1902.15  Introductory  text,   (b) 

and  (c)  revised 231 

1902.1—1902.16      (Subpart      A) 

Exhibit  A  removed 232 

Exhibit  B  revised;  Exhibits  C 

and  D  removed;  interim 35671 

1902.104—1902.150  (Subpart  C) 

Added 26588 

1903.9  (a)  amended 17688 


1910  Authority  citation  re- 
vised  17687.  35671 

1910.1—1910.50      (Subpart      A) 

Revised;  Interim 35671 

1910.3    (b)(2)  amended 17688 

1910.7    (a)  amended 17688 

1910.51—1910.64  (Subpart  B) 
Table  of  contents  amended: 
Note  to  Exhibits  revised;  in- 
terim  35679 

1910.52    (b)  revised:  Interim 35679 

1924  Authority  citation  re- 
vised  43676 

1924.1    Revised:  interim 35679 

1924.5  (f)(l)(lU)  (A)  through 
(E)      revised:      (fKl)(lii)(P) 

added 43676 

1924.13    (e)(lKiv)    and    (vl)(A) 

and  (2)(ix)(A)  revised 2155 

1924.1—1924.13      (Subpart      A) 

ESxliibit  J  amended. 2156 

1924.51—1924.100    (Subpart    B) 

Revised;  interim 35679 

1924.57    (cK5)(ii)  revised. 8739 

1927.7    (c)(3)  revised 13100 

1930.102    (h)  revised 2156 

1930.141    (e)  revised 2156 

1930.101—1930.150  (Subpart  C) 
Exhibits  B.  B-8.  C.  and  E 
amended;  Exhibits  H.  H-1. 

and  I  added 2156 

1933.404    (a)(4)(iil)  revised 2159 

1933.416    (b)  revised 2159 

1940  Authority  citation  re- 
vised  7332. 

26229.  36240 
1940.301—1940.350  (Subpart  O) 

Sections  revised 36240 

1940.304    (a)(1)  revised. 7332 

1940.301—1940.350  (Subpart  G) 
Exhibit  C  amended:  Exhibit 

M  revised 7333 

Exhibit  M  corrected. 14778 

Exhibit  C  revised 36262 

Exhibits  D.  H,  and  I  amended: 
Exhibit  O  removed. 36266 

1940.551  (a)  amended 26229 

1940.552  (a)  and  (g)  amended 26229 

1940.557  (1)  revised. 26229 

1940.559  (c)  removed. 26229 

1940.575  Revised. 26229 

1940.576  Revised. 26229 

1940.577  (1)  revised 26229 

1940.578  Revised 26229 


1940.589  Redesignated  as 
1940.590  and  revised;  new 
1940.589  added 26230 

1940.590  Redesignated  from 
1940.589  and  revised 26230 

1941  Authority  citation  re- 
vised  35684 

1941.14    Added 8739 

1941.33  (c)  (1)  and  (3)  removed; 
(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26588 

1941.35    (b)  revised 26589 

1941.1—1941.50  (Subpart  A) 
Sections  revised;  Exhibit  B 
removed;  Extilbit  C  added; 

interim 35684 

1941.54    (b)  revised:  interim. 35691 

1941.57    (a)(1)  revised:  interim....  35691 
1941.88    (a)  through  (d)  redes- 
ignated as  (b)  through  (e); 
new  (a)  added:  new  (b)  and 

(c)  revised 35691 

1941.94    Revised;  interim 35692 

1941.96    (b)  revised;  interim 35692 

1942  Authority  citation  re- 
vised  30247 

1942.1  (d)  revised 6785 

1942.2  (a)(lKv)  added;  (aK2) 
(ill)  and  (iv)  and  (d)  re- 
vised.  6786 

(aK5)  removed:  (a)(3)  and  (b) 
revised 36267 

1942.3  Amended. 6786 

1942.5  (a)(lKi),  (b)(l)(U)  (P) 
and  (G).  (c)  introductory 
text  and  (2)  and  (d)  (3) 
through  (7)  revised 6786 

1942.6  (e)(3)  revised 6787 

(d)(1)  removed;  (d)  (2)  and  (3) 

redesignated  as  (d)  (1)  and 

(2) 26589 

1942.7  (f)  removed:  (g)  redesig- 
nated as  (f ) 6787 

1942.8  (b).  (c)  and  (g)  revised 6787 

1942.9  (e)  removed;  (b)  intro- 
ductory text  revised 6787 

1942.12    (a)  revised 6787.  26589 

1942.17  (f)(7)(l)  removed;  (fK7) 
(U)  and  (ill)  and  (k)  (2) 
through  (8)  redesignated  as 
(fK7)  (1)  and  (11)  and  (k)  (3) 
through  (9);  (b)(3). 

(cK2Kiil)(C).  (eK2).  (f)(1). 
(2)(i).  and  new  (7)(1)  intro- 
ductory    text.     (gK2)(i)(C) 
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TITLE  7  Chopt«r  XVIII— Con.  Pace 
and  (3)(iKB).  (jK3)  introduc- 
tory text,  (kMl).  (m)(l), 
(p)(3)<i)  and  (4),  (q)<2)(i)(B) 
and  (3)  through  (5).  (rXlKi) 
and  (iiXCKO.  (D).  (P)  and 
(ill)  and  (2)  rievised:  new 
(k)(2)  added 6787 

1942.18  (g)  introductory  text, 
(J)  introductory  text  and  (2) 
and  (k)(4)  introductory  text 
revised;  (k)(4)(vi)  added 6791 

1942.19  (h)(2)  revised 6791 

1942.20  (a)  (27)  and  (28)  added; 

(b)  revised 6791 

1942.301  Revised 30247 

1942.302  Revised 30247 

1942.304  (a)    revised;    (f),    (g). 

and  (h)  added 30247 

1942.305  (a)(1)  and  (b)  re- 
vised.  30247 

1942.306  Ta)  aiid  (b)  iwis^ 

1942.307  Revised 30248 

1942.310  (b)  and  (d)  revised:  (e) 
removed;  (f),  (g),  and  (h)  re- 
designated as   (e),   (f),   and 

(g);  new  (h)  and  (i)  added 30248 

1942.311  (a)  revised;  (b)  re- 
moved; (c)  redesignated  as 

(b) 30249 

1942.312  Removed 30249 

1942.313  Removed 30249 

1942.314  Added 30249 

1942.315  (b)  revised. 30249 

1942.316  Heading  and  (c)  re- 
vised  30250 

1942.317  Removed 30250 

1942.318  Removed 30250 

1942.319  Removed 30250 

1942.320  Removed 30250 

1942.322    Removed 30250 

1942.350    Redesignated  as 

1942.349  and    revised;    new 

1942.350  added 30250 

1942.349    Redesignated        from 

1942.350  and  revised 30250 

1942.301—1942.350  (Subpart  G) 

Exhibits  A  and  B  removed 30251 

1942.463  (b)(4)  correctly  re- 
vised.  3861 

1943  Authority  citations  re- 
vised; section  authority  cita- 
tions removed 35692 

1943.1—1943.50  (Subpart  A) 
Sections  revised;  Exhibit  B 
added:  interim 35692 


1943.32  (a)  corrected 2147 

1943.33  (c)  (1)  and  (3)  removed; 
(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26589 

1943.35    (c)(1)        revised;        (e) 

amended 26589 

1943.51—1943.100    (Subpart    B) 

Sections  revised;  interim 35706 

1943.83    (c)(1)  and  (3)  removed: 

(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26589 

1943.85    (c)(1)  revised 26589 

1943.101—1943.150   (Subpart  C) 

Removed;  interim 357 16 

1943.132  (a)  amended 17688 

1943.133  (b)(2)(i)  and  (d)(1) 
amended:  (c)  revised 26589 

1943.135  (a)  Introductory  text 
and    (cKl)    revised;     (a)(2) 

amended 26589 

(e)  amended 26590 

1944  Authority  citation  re- 
vised  35716 

1944.3  (bK9)  revised 36267 

1944.4  (c)  amended. 17688 

1944.11    (a)  and  (e)  revised 36267 

1944.16    (e)(1)  removal  and  (e) 

(2)   through   (8)  redeslgna- 
tlon  as  (e)  (1)  through  (7) 

confirmed 7178 

(h)(5KU)     revised;     (hKSKlii) 

added 13244 

1944.23    Revised:  interim 35716 

1944.26    (a)(2),    (e)    and    (f)(2) 

amended. 17688 

1944.30  (a)  amended 10241. 

17688.  36267 

1944.31  (e)  removed 10241 

(c)  revised 36267 

1944.32  (a)(  1 )  and  (c)  revised 26590 

1944.33  (f)  revised 26590 

1944.34  (g)(2)(i)(C)  amended; 
(i)(lKU)  and  (3)(i)  revised 35068 

1944.40    (b)  revised 36267 

1944.45    (fK3KU)  revised 36267 

1944.170  (c)  (3).  (4).  and  (5)  re- 
designated as  (c)  (5),  (6).  and 
(7);    new    (c)    (3)    and    (4) 

added 36267 

1944.175    (e)  revised 26590 

1944.151—1944.184  (Subpart  D) 
Exhibits      A-1      and      A-2 

amended 36268 

1944.201—1944.240   (Subpart  E) 

Revised 2159 


OCTOBER  1988 
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Page 

1944.205    (t)  amended 7491 

1944.211    (a)(4)  amended 7491 

1944.213    (a)(2)      and      (b)(ll) 

amended 7491 

1944.215    (1)  amended 7492 

1944.231  (a)(1),  (9)(ii)(A)(3), 
(b)(4),  and  (5)(ili)  revised; 
(b)(3)(vi)       and       (c)(3)(vi) 

added 36268 

1944.235  (f)(2)  removed;  (f)(3) 
redesignated  as  (f)(2):  (f)(1) 

revised 26590 

1944.237    (c)    (1)    and   (2)   and 

(d)(2)  revised 7492 

(a),  (b)  and  (e)  amended;  in- 
terim  13245 

1944.201—1944.240   (Subpart  E) 

Exhibit  A-6  amended 7492 

Exhibits  A-6  and  A-8  amend- 
ed  36268 

1944.245    (c)(2)  (xxv)  and  (xxvi) 

added 36268 

1944.458    (a)(8)  amended 17688 

1944.467  (b)  heading  revised; 
(b)(1)  introductory  text 
amended 17688 

(b)(1)  introductory  text  cor- 
rected  36432 

1944.468  (c)  revised:  (d)  re- 
moved  10241 

1944.469  (gKl)(U)(A)  revised 26590 

1944.672    (a)  revised 36269 

1944.676    (f)  revised 36269 

1944.681    (a)  revised 36269 

1945  Authority  citation  added; 
subpart  and  section  author- 
ity citations  removed...  30384,  35716 

1945.2—1945.45      (Subpart      A) 

Revised 30384 

1945.119    (a)  revised:  interim 35716 

1945.126  (b)(3)  revised. 26591 

1945.127  Amended 26591 

1945.128  (b)  revised 26591 

1945.149    (b)  revised;  interim 35716 

1945.151—1945.200  (Subpart  D) 

Sections  revised 30392 

1945.168  (c)  revised;  interim 35716 

1945.169  (a)(3)  revised;  inter- 
im  35716 

1945.185  (a)  revised:  (c)  amend- 
ed  26591 

1945.151—1945.200  (Subpart  D) 
Exhibits  B  and  B-1  re- 
moved; Exhibit  D  amend- 
ed  30412 

1946  Added 32599 


Page 

1948    Authority  citation 

added 30647 

1948.101—1948.150   (Subpart  C) 

Added 30647 

1951  Authority  citation  added; 
subpart  and  section  author- 
ity citations  removed 35716 

1951.1—1951.50      (Subpart      A) 

Authority  citation  revised...26591. 

30656 

1951.7  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g); 
(d)(1)  revised;  interim 35716 

1951.8  (a)  revised;  interim 35717 

1951.9  Introductory  text  re- 
vised; interim 35717 

1951.10  Introductory  text  re- 
vised; interim 35717 

1951.15    (e)  revised 13100 

1951.25  (b)(5)  revised;  inter- 
im  35717 

1951.33    Removed;  interim 35717 

1951.40  Removed;  interim 35717 

1951.41  (h)(2)  redesignated  as 
(h)(3);  new  (h)(2)  added. 5357 

Removed;  interim 35717 

1951.44    (b)(5)  removed 15798 

(j)(l)  revised 15799 

Removed;  interim 35717 

1951.46    Removed:  interim 35717 

1951.1—1951.50  (Subpart  A) 
Exhibits  C-1  through  G  re- 
moved; interim 35717 

1951.51—1951.55     (Subpart     B) 

Revised 26591 

1951.51    (a)  revised 13100 

1951.55    Revised 33804 

1951.207    (e)(l)(xii)  added 7337 

1951.210    (a)(8)  added 7337 

1951.215    Revised 3861 

1951.221  (a)  and  (b)(1)  re- 
vised  15798 

1951.251    Revised 30656 

1951.254    (e)  added 39740 

1951.261    (e)(2)(i)  amended 17688 

(f)(1)  introductory  text  and 
(2)  removed;  (f)(1)  (i) 
through  (iv)  redesignated  as 
(f)  (1)  through  (4); 
(b)(l)(i)(A),  (d)(l)(iv), 
(e)(2)(Ui)  and  (4)  introducto- 
ry text  and  (f)  introductory 
text  revised;  (b)(l)(i)(A)  (.1) 
and  (2)  added 39740 


20-U5   0-88-2    (10) 
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1951.262  (c)(2)  revised:  inter- 
im  35717 

(aKl)  and  (b)(2)  revised 39741 

1951.312  (d)  and  (e)(3)  Intro- 
ductory text  and  (1)  amend- 
ed  17688 

1951.313  (b)  amended 17688 

1951.314  (a)(8)  revised;  inter- 
im  35717 

1951.315  Amended 27825 

1951.501    (a)(2)(U)  amended;  (c) 

added 16244 

1951.504    (i)  amended 2194 

(c)  through  (h)  and  (1) 
through  (s)  redesignated  as 
(d)  through  (1)  and  (k) 
through  (u);  new  (c)  and  (J) 

added 16244 

1951.507    (e)(1)  amended..... 16245 

1951.510  (e)  (5)  through  (8)  re- 
designated as  (e)  (6) 
through  (9);  (eK4)  revised; 

(e)(5)  added 16245 

1951.514    Revised 18245 

1951.517  (b)(4)  Introductory 
text.  (1),  and  (11)  amended. 15800 

(b)(1)  amended 16245 

1951.518  Added 16245 

1951.558  (c)(1)  (11)  and  (111)  re- 
vised; interim 35717 

1951.612    (a)(l)(ill)  revised 27825 

1951.851—1951.900  (Subpart  R) 

Added 30656 

1951.901-1951.950  (Subpart  S) 

Added;  interim 35718 

1951.912    (a)  Introductory  text 

corrected 39014 

1955  Authority  citation  re- 
vised  35762 

1955.1  Amended 27825 

1955.2  Amended 27826 

1955.3  Amended 27826,  30664 

Amended;  interim 35762 

1955.4  Revised 27826 

1955.5  (d)  revised 27826 

1955.10  (a)(1)  and  (2)(ili),  (d) 
(3)  and  (7),  (e).  (f)(1)  intro- 
ductory text  and  (2)  intro- 
ductory text,  and  (h)(1)  re- 
vised; (h)  (5)  and  (6)  redesig- 
nated as  (h)  (6)  and  (7);  new 
(h)(5)  added 27826 

Introductory     text,     (c)(l)(ll) 
and  (d)(8)  revised;  Interim 35762 

1955.11  (b)(1)  amended 27827 


1955.13    Revised;  interim 35762 

1955.15  (aK2)(i),  (dK4).  and 
(fK3)  revised;  (b)(3)  added; 

(e)(2)  and  (f)(5)  amended 27827 

Introductory  text.  (d)(2)(iv), 
(3)  and  (5),  and  (f)(5)  re- 
vised; Interim 35763 

1955.18    (f)  revised 13100 

(a)  amended;  (b)  introductory 
text,  (c),  and  (d)  revised 27827 

Introductory  text,  (1),  (j)  and 
(k)  added;  (h)  revised;  inter- 
im  35764 

1955.20    (d)  revised 27828 

(b)  introductory  text  revised; 
Interim 35764 

1955.1—1955.50      (Subpart      A) 

Exhibit  G  added;  interim 35764 

1955.51—1955.100    (Subpart    B) 

Revised;  interim 35765 

1955.53  Amended 27828,  30664 

1955.54  Revised 27828 

1955.55  (b)(2)(iii)  revised;  (d) 
redesignated  as  (e)  and  re- 
vised; new  (d)  added 27828 

1955.57    Added. 27828 

1955.63  (c)  amended 27829 

1955.64  (a)(1)  amended 27829 

1955.65  (c)(4)  revised 27829 

1955.66  (a)(2)(lli)  revised 7338 

(b)  revised 27829 

1955.68    (a)  and  (c)  revised 27829 

1955.102  Revised 27829 

Revised;  interim 35776 

1955.103  Amended 27830,  30664 

Amended;  interim 35776 

1955.104  Revised 27830 

1955.105  (a)  revised 30664 

Revised;  interim 35777 

1956.106  (e)(7)  added 7338 

Redesignated  as  1955.107;  new 

1955.106  redesignated  from 
1955.109  and  revised;  Inter- 
im  35777 

1955.107  Introductory  text  re- 
vised  7338 

Redesignated  as  1955.108;  new 

1955.107  redesignated  from 
1955.106;  interim 35777 

Revised;  interim 35778 

1955.108  Redesignated  as 
1955.109;  new  1955.108  re- 
designated from  1955.107; 
interim 35777 

Revised;  interim 35779 
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1955.109  Redesignated  as 
1955.106    and    revised;    new 

1955.109  redesignated  from 
1955.108;  interim. 35777 

Revised;  interim 35780 

1955.110  Redesignated  as 
1955.111 27831 

1955.111  Removed;  new 
1955.111   redesignated  from 

1955.110  and  revised 27831 

1955.112  Revised 27831 

1955.113  Revised 27831 

1955.114  Revised 27832 

1955.115  Revised 27833 

1955.116  Revised 27834 

1955.117  Revised 27834 

1955.118  Revised 27835 

1955.119  Revised 27836 

1955.122  (a)  through  (d)  redes- 
ignated as  (b)  through  (e); 
new  (b)  and  (e)  revised;  new 

(a)  and  (f )  added;  interim. 35780 

1955.123  (a)  revised;  interim 35781 

1955.127  Revised 27836 

1955.128  Revised;  interim 35781 

1955.130  Revised 27836 

1955.131  (b)  revised 27837 

1955.134  (b)  revised 27837 

1955.135  Revised. 27837 

1955.137  (a)(2)(U)(A)  revised; 
(a)(3)(l)    amended;    (d)    and 

(e)  added 27837 

1955.138  Introductory  text  and 

(a)  revised 27837 

1955.139  (a)(2)  revised; 
(a)(3)(iv)  amended 27838 

Heading,  (a)(3)  introductory 
text,  (i)  (A),  and  (B)  and  (ill) 
revised;   (a)(3)   (v)   and  (vl) 

and  (c)  added;  interim 35781 

1955.140—1955.143    Revised 27838 

1955.140  Revised;  interim 35783 

1955.144  Heading  revised;  (a) 
amended 27839 

1955.145  Revised 27839 

1955.146  (a)  revised 27839 

1955.147  Introductory  text  and 

(b)  revised;  (e)  amended 27839 

1955.148  Revised 27839 

1956  Authority  citation  re- 
vised  13100 

1956.57  (b)  and  (J)  (2)  and  (3) 
amended 13100 

(J )(3)  amended 36955 

1956.58  (b)(1)  and  (2)(1)(B) 
amended 13100 


P««e 
1956.66    Introductory   text,   (b) 

and  (c)  amended 13100 

1956.70    (b)  (2)  and  (3)  and  (c) 

amended 13100 

(b)  (2)  and  (3)  amended 36955 

1956.75    (a)  amended 13100 

(a)  introductory  text  and  (b) 
Introductory  text 36955 

1956.85    (a)(3)        and        (b)(2) 

amended 13100 

1956.96    (b)(3)  amended 13100 

1956.99    Amended 13100 

1956.101—1056.150  (Subpart  C) 

Added 13100 

1962  Authority  citation  re- 
vised  35783 

1962.4  Paragraph  designations 
removed;  section  amended; 
interim 35783 

1962.6    (c)(l)(iv),      (2)(U)      and 

(3)(11)  revised;  interim 35783 

1962.8  Introductory  text  re- 
vised; interim 35783 

1962.13  Introductory  text  re- 
vised; Interim 35783 

1962.17  (a)(2).  (b)  (2)  and  (5) 
revised;  (a)(3)  added;  inter- 
im  35784 

1962.29  (b)  Introductory  text 
revised:  (b)  (2)  through  (4) 
redesignated  as  (b)  (3) 
through  (5);  new  (b)(2) 
added;  interim 35785 

1962.30  (b)(8)  added 7338 

(b)  (1)  through  (8)  redesignat- 
ed as  (b)(2)  through  (9);  new 

(b)(  1 )  added 8740 

1962.34    (a)(4)        and        (b)(5) 

added 7338 

(f)  (9)  and  (13)  and  (g)(1)  re- 
vised  10358 

(f)(7)  amended 17688 

(a)(2)  revised;  interim 35785 

1962.40  (b)  introductory  text, 
(b)(3)  and  (e)(1)  revised;  (f) 
added;  interim 35785 

1962.41  Introductory  text  and 
(e)  revised;  (f)  added;  inter- 
im  35785 

1962.42  (a)  Introductory  text, 
(c)(5)(i)  introductory  text, 
(il)  and  (6)(ii)(A)  and  (d)  re- 
vised; interim 35786 

1962.47    (a)(3),  (c)(3)  and  (4)(i) 

revised;  Interim 35786 
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TITLE  7     Chapter  XVIII— Con.        Pwe 

1962.49    (c)  (1)  and  (2)  revised; 

Interim 35787 

1962.1—1962.49  (Subpart  A) 
Exhibits  B  and  D  revised; 
Exhibits  E  and  F  added;  in- 
terim  35787 

1965  Authority  citation  re- 
vised  10358.  35794 

1965.7  (a)  through  (k)  redesig- 
nated as  (b)  through  (1);  in- 
troductory text  and  new  (a) 
added:  interim 35794 

1965.11  (b)  introductory  text, 
(c)(1)  (i)  and  (ii)  introducto- 
ry text.  (2)(U)  and  (3)  re- 
vised; (cK2)(iKC)  removed: 
interim 35794 

1965.12  (a)(9)  added 7339 

(b)(2)(U)(C)  revised 8740 

(f )  amended 17688 

(a)(8),  (b)(2Kii)(B)  and  (g)  re- 
vised; interim 35794 

(f )  corrected 36432 

1965.13  Introductory  text  and 
(f)(4)(ll)  revised:  interim 35795 

1965.17    (a)  revised;  interim 35795 

1965.25  (a)  introductory  text 
and  (d)  introductory  text  re- 
vised; interim 35795 

1965.26  (a)(2),  (b)  introductory 
text  and  (1).  (c),  (d),  (e)  In- 
troductory text,  and  (f)  in- 
troductory text  and  (6)  re- 
vised; (g)  added;  (b)(4)  re- 
moved  36796 

1966.27  (bK20)  revised 7339 

(b)(5)       introductory       text 

amended 10358 

(g)(4)  revised. 17688 

(bK4)(v)  removed:  (b)(4Kvi) 
redesignated  as  (b)(4)(v);  in- 
troductory text,  (b)  intro- 
ductory text,  (1).  (3).  (4Kiv), 
(6)  introductory  text  and 
(iv).   (cKl)(iii).   and   (g)   (8) 

and  (9)  revised;  interim 35797 

1965.31    (aK2)  revised;  interim....  35798 
1966.1-1966.60      (Subpart      A) 
Exhibits      A      through      D 

added:  interim 36798 

1966.65    (a)(4),   (c)(2)  and  (11) 

(cKlO)  introductory  text.  (U). 
and  (iii)  amended 7492 


PMie 

(a)(8)  removed:  (a)(9)  redesig- 
nated as  (a)(8);  interim 13245 

(b)(8),  (c)  (11)  and  (12).  and 

(f)  (2)  and  (12)  amended 15800 

1965.68    (a)(l)(x)  revised 2195 

1965.90    Revised:  Interim 13245 

1965.51—1965.100  (Subpart  B) 
Exhibits  A,  B  and  C  revised; 
Exiiibits     E     through     E-4 

added;  interim 13248 

Exhibit  C  amended 17688 

1965.104    (b)(3)  revised 27840 

1965.106    (a)  heading,  (b),  and 

(c)  revised 27840 

1965.125  (a)(1)  amended;  (a)(3) 
removed;  (a)(4)  redesignated 

as  (a)(3):  (a)(2)  revised 27840 

1965.126  (c)(2)        introductory 

text  revised 10358 

Introductory  text  and  (b)(3) 
amended:  (a),  (b)(1)  intro- 
ductory text.  (4)  (1)  and  (ii), 
(6),  and  (13).  (c)  introducto- 
ry text  and  (2),  (d),  and 
(e)(4)(il)  revised 27841 

1965.127  (a)  introductory  text. 
(1).  (2).  and  (3)  and  (bKl)  re- 
vised  27842 

1965.128  Revised 27843 

1965.129  Introductory  text  re- 
vised  27843 

1966.137    Revised 27843 

1980  Authority  citation  re- 
vised  26413 

1980.20  Introductory  text  re- 
vised  40400 

1980.67    Revised 26413 

1980.80    Revised 26413 

1980.1—1980.100  (Subpart  A) 
Appendixes  B  and  E  amend- 
ed  7339 

Appendix  A  revised;  interim 8160 

Appendix  B  revised;  Interim 8153 

Appendix  D  revised;  interim 8160 

Appendix  E  revised;  interim 8162 

1980.113    (d)(12)  added 7339 

1980.116    Amended;  interim 8167 

1980.101-1980.200  (Subpart  B) 

Exhibit  A  amended 7339,  8167 

1980.331  Amended 10241 

1980.332  Amended 10241 

1980.402  Paragraph  designa- 
tions removed;  text  amend- 
ed  40400 
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1980.413    (a)(4)     removed;     (b) 

amended 40401 

1980.420    Added 40401 

1980.423    (a)(1)  revised 40401 

1980.442  Introductory  text  re- 
vised  40401 

1980.444    (a)  revised 40401 

1980.461  (d)  introductory  text 
and  (3),  (f)(3),  (i)(13)  intro- 
ductory text  revised;  undes- 
ignated  text   following   (k) 

amended 40401 

1980.454    Undesignated        text 

following  (g)  amended 26413 

1980.469    Undesignated        text 

following  (c)  amended 40403 

1980.481    (a)  amended 40403 

1980.401—1980.500   (Subpart  E) 

Appendix  C  amended 40403 

1980.680    Revised 26413 

2003.1    Revised 20090 

2003.1—2003.5  (Subpart  A)  Ex- 
hibit A  revised 20090 

2054.1101—2054.1150      (Subpart 

W)    Revised 9604 

Chapter  XXVI— Offic*  of  Inspoctor 
Ganaral,  D«partm*nt  of  Agricultero 

2620    Revised 16540 

Chaptor  XXIX — Office  of  Energy, 
Dopartmont  of  Agriculturo 

2902  Added 4007 

2903  Added 4008 

Chapter  XXX — Offico  of  Oporationt 
and  Finance,  Dopartmont  of  Agri- 
cultero 

3015.1  (a)  revised 8043 

3015.2  (d)  introductory  text  re- 
published; (dK5)  added 8044 

3016    Added 8044,  8087 

Chaptor  XXXIV — Cooporativo  State 
Research  Service,  Department  of 
Agriculture 

3403  Added 21966 

3404  Added 17914 

Correctly  designated 34481 


Chapter  XXXVI— National 
Agricultural  Statistics  Service 

Page 

3600  Authority  citation  re- 
vised  11639 

3600.2  Amended:  (1).  (2),  (3). 
(4),  and  (5)  redesignated  as 

(a),  (b),  (c),  (d),  and  (e) 11639 

3600.3  (c)(4)  (1),  (2)  and  (3) 
and  (d)(1)  (1).  (2),  (3),  (4) 
and  (5)  redesignated  as 
(c)(4)  (1),  (ii)  and  (ill)  and 
(d)(1)  (1),  (11),  (iii),  (iv)  and 
(V):  (c)(4)(i),  (f)(l)(iv)  and 
(g)  introductory  text  amend- 
ed  11639 

3600  Appendix  A  amended 11640 

3601  Authority  citation  re- 
vised  11640 

3601.1  Amended 11640 

3601.3  Amended 11640 

3601.4  Amended 11640 

3601.6  Amended 11640 

Chapter  XXXVII — Economic  Research 
Service,  Department  of  Agriculture 

Chapter  XXXVII  Chapter  es- 
tablished  32369 

3700  Added 32369 

3701  Added 32370 

Chapter  XXXVIII— World  Agricultural 
Outioolc  Board,  Department  of  Ag- 
ricultere 

Chapter  XXXVIII  Chapter  es- 
tablished  5358 

3800  Added 5358 

3801  Added 5358 

Chapter  XXXIX — Economic  Analysis 
Staff,  Department  of  Agriculture 

3901  Authority  citation  re- 
vised  15547 

3901.1  Amended 16548 

3901.2  Amended 15548 

3901.3  Amended 15648 

3901.4  Amended 15548 

Chapter  XL — Economics  Management 
Staff,  Department  of  Agriculture 

Chapter  XL  Chapter  estab- 
lished  4108 
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TITLE  7     Chapter  XL— Con.  p«ce 

4000  Added 4108 

4001  Added 4109 

Chapter  XLI — National  Agriculteral 
Library,  Daparteiant  of  Agricultero 

Chapter    XT  J    Chapter    estab- 
lished  17915 

4100    Added 17915 

Title  7— Proposed  Rules: 

1 15685.  30435 

Id. 26078.  41339.  41603 

6 110»1 

11 _. 13125 

13 26443 

15 16283 

27 „ 22178 

28 9774 

29 36050.  40069 

51 7531.  22497,  22498 

52 3403.  3490.  7532 

S3 3025,  10545 

54 „ 3025.  10545 

58 4639,9948 

68 411.  20636.  30685,  43213 

180 26781 

210 35083 

220 18289.  19368 

225 34761 

236 34761 

250 2846.  41172 

262. > 7188 

253 5583 

271 23638 

273 23638.  37582 

277 29858 

300 3896 

301 140.  24296,  41538 

302 37772 

318 3028 

319 22330.  41604 

400 .: 4986.  18571.  31874 

401 505. 

507.  4413.  5276.  5277.  6652-6654. 

12774.  16554.  19304.  19306.  20331- 

20333.  21455.  23770.  29340.  29341. 

32235,  34762.  36464 

405 31875 

406 36985 

423 43719 

440 4413 

441 31877 

449 6655.  11299,  15045,  36795 

451 1640 

456 _ 4030 

853 4989.  15666 

726 16721 

800 8921 

802 17471 


905 898.20121 

906 37585.  38295.  43319 

907 412.  2849.  3599,  21651 

908 412.  2849.  3599.  21651 

910. 255.34107 

911 17056 

916 17056 

916 5776. 12687, 16931,  23243 

917 2851. 

5776.  8460.  9634.  11669.  12691.  13413. 

23243.  26782 

918 11867.  17056 

919 23243 

920 15227,  26444,  30288.  38009 

921 17056 

922 17056 

923 V 17056 

924 17056 

925 2851.9450 

926 31703 

927 4641.24953 

928 20121 

929... 3036.  15045.  25495 

931 29688 

932 .. 29688 

933 7194.  28642 

944 9450 

946 18999.  34764 

946 7369.  12423 

947 18843 

948 3037.  18095.  27524 

949 10887 

953 ~ 15850 

956. . 32054 

958 16850.  23404 

959 13413 

966 39305 

967 25495.  28650 

968 24070 

979 413 

981 414. 

15046.  32909.  36051,  36053.  37586 

982 900.17056 

984 39306 

985 15048 

987 15401.  16130.  26784.  34108 

989 25496.  28405 

993 26602 

998 19000.  21666 

999 25496 

1001 21825.  38963 

1002 18844. 

21825,  32911,  38727.  38963 

1004 21825.  38963 

1006 1035.  34766 

1007 9636.  15402.  27993.  38730 

1012 1035.34766 

1013 1035.34766 

1030 8205,  10894.  24298.  26369 

1032 5777.  7210 

1033 902.  14804 

1036 40733 
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1040 15851.  27699 

1046 902.  14804 

1050 5386 

1065 9636.  12424.  30289 

1068 1360.  15690.  16556 

1076 „ 23405 

1079 26446. 

27450.  27863.  30290.  30291 

1097 1369 

1098 _ 27993.  32623.  38730 

1099 38296.  39839 

1106 1370. 

1790.  6168.  11092,  22499.  27174 

1124 33823.  36291,  39581 

1125 36291,  39581 

1126 256. 

7942.  22003.  22499,  27174.  29689. 

36321 

1136 686 

1137 36054 

1139 686 

1210 9637 

1230 15700.  21456.  21836 

1260 509 

1403 38011 

1405 30068.  31958 

1408 26081.  29307 

1421 2037.  2759.  30068.  31958 

1425 7370 

1446 19923.  21964 

1497 „ 11474.  16131 

1498 11474.  16131 

1530 11098 

1660 13125 

1700 11511 

1701 140.10545 

1709 43442 

1710 15228 

1745 „ 32235 

1749 32235 

1750 40896 

1751 40734 

1754 31877 

1763 28651 

1765 „ 31346 

1772 8219.38965 

1809 18392.  23406 

1822 9318 

1823 2852.9318 

1900 4414.  12695.  16615 

1902 18392 

1910 9318. 18392.  29341 

1922 23406 

1924 7532,  18392 

1930 2862.  21460.  40430 

1933 2852 

1941 9318.  18392.  37317 

1942 2852.  9318.  17953 

1943 9318.  18392 

1944„ 2852. 

9318.  14810. 18392. 19924.  27863.  40430 

1945 9318.  18392.  23406 

1946 „ 17198 


1948 2852.  17201 

1951 9318. 

10098.  17201.  18392 

1955 9318. 

17201.  18392.  27863 

1962 18392 

1965 9318. 18392 

1980 2852. 

4414.  10100.  12695.  15852.  16416.  22764 

2054 3176 

3400 30414 

3403 : 13048 


TITLE  8— ALIENS  AND 
NATIONALITY 

Chapter  I — Immigration  and  Noteral- 
ization  Sorvico,  Oepartmont  of  Jus- 
tice 

1    Authority  citation  revised 30016 

1.1    (o)  added 30016 

3.1    (a)(1)  revised 15659 

100  Authority  citation  re- 
vised  15194,  23603 

100.4    (c)(2)  amended 15194 

(b)(14)  and  (d)  amended 23603 

(f)  amended;  interim 43985 

103  Authority  citation  re- 
vised  26034 

103.1  (n)(2)  amended;  interim....  10064 

(q)  amended 35799 

(n)(3)  added;  interim 43985 

103.2  (b)(2)  redesignated  as 
(b)(3)  and  revised;  new 
(b)(2)  added 26034 

103.4  (b)  revised;  interim 43985 

103.7    (b)(  1 )  amended;  interim....  43985 
103.37    Removed;  interim 43986 

204  Authority  citation  re- 
vised  30016 

204.1  (a)  (2)  through  (4)  and 
(d)  (2)  through  (4)  redesig- 
nated as  (a)  (3)  through  (5) 
and  (d)  (3)  ttirough  (5);  new 
(a)(2)  and  (d)(2)  added 30016 

204.5  (c)  corrected 2824 

205  Authority  citation  re- 
vised  30016 

205.1    (a)(10)  added 30017 

210  Revised;  interim 10064 

210.3  (b)(4)  added;  interim 27335 

211  Authority  citation  re- 
vised  18260.30017 

211.1    (b)(1)  revised 30017 
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TITLE  8    Chapt«r  I — Con.  Pwe 

211.5    (a)  and  (b)  revised:  (d)  re- 
moved; interim. 18260 

212    Authority      citation      re- 
vised  9282. 

17450,  24900.  30017.  40667 

212.1  (i)  added. 24900 

212.4  (e)  revised 40867 

212.5  (aK2KU)  revised. 17450 

212.7    (a)  revised 30017 

212.11    Revised 9282 

214  Authority  citation  re- 
vised  3331, 

24900,  30017 

214.2  (n)   redesignated   as   (o); 

new  (n)  added;  interim 3331 

(b)(3)  redesignated  as  (b)(4); 

new  (b)(3)  added. 24900 

(n)  revised ~ 26231 

(k)  revised „ 30017 

216  Added 30018 

217  Added. 24901 

223  Authority  citation  re- 
vised  30021 

223.2    Revised 30021 

223a  Authority  citation  re- 
vised  „ 30021 

223a.4    Revised 30021 

223a.5    (a)  revised 30021 

235  Authority  citation  re- 
vised  23380,30021 

235.11  Added. 30021 

235.12  Added. 23380 

236  Authority  citation  re- 
vised  24902 

236.9    Added 24903 

241  Heading  and  authority  ci- 
tation revised 9282 

241.2    Revised 9282 

242  Authority  citation  re- 
vised  9282. 

10064.  17450,  24903,  30022 

242.1  (a)  Introductory  text 
amended;  (d)  added 24903 

242.2  (a)  revised;  (g)  removed; 
(b)  through  (f)  redesignated 
as  (c)  through  (g);  new  (b) 
added;  new  (c)(2),  (d),  and 

(e)  amended 9283 

242.7    (a)  revised 30022 

242.17    (a)  revised 30022 

242.21    (b)    heading    and    text 

amended;  interim 10064 

242.24    Added 17450 

245  Authority  citation  re- 
vised.  24903,  30022 


P««e 

245.1  (bK15)  added 24903 

(b)  (12),  (13)  and  (14)  and  (h) 

added. 30022 

245.8    Revised 30023 

245a  Heading  and  authority  ci- 
tation revised;  interim...  9274,  43992 

245a.l    (o)  and  (p)  revised 9863 

(d)(4)  revised 23382 

(h)   revised;   (r)  through  (u) 

added;  Interim 43992 

245a.2  (b)  (8),  (9).  (11).  and 
(12).  (dK4)(Ul),  (r),  and  (t)(4) 

revised 23382 

245a.3    (b)(3)  revised 23382 

Revised;  interim 43993 

245a.4    Added:  interim 9274 

248  Authority  citation  re- 
vised  24903 

248.2  (f)  added 24903 

264  Authority  citation  re- 
vised.  43986 

264.1    (c)  amended:  interim 43986 

271    Added 26036 

274    Revised 43187 

274a  Authority  citation  re- 
vised  8612 

274a.  1    Introductory  text 

amended 8612 

274a.2  A.  redesignated  as  (a); 
(b)(l)(v)(B)(l)  Introductory 
text  revised;  (b)(l)(ii)(A). 
(v)(B)(i)(i),  (2),  (J)  introduc- 
tory text,  (i),  and  (tit),  (vl), 
(vii)  and  (vlii)  (C)  and  (G), 
and  (2)(i)(B)  and  (11)  amend- 
ed;       (b)(l)(v)(B)(4)        and 

(2)(lil)  added 8612 

274a.3    Amended 8613 

274a.7  (a)  and  (bM3)  amend- 
ed  8613 

274a.9  (c)  amended;  (d)  re- 
vised  8613 

274a.l2  (a)(ll),  (b)  (10),  (11) 
and  (15).  and  (c)  (1),  (3)  (1) 
and  (ii)  and  (15)  amended; 

(b)(6)  revised 8614 

274a.l3    (a)  amended 8614 

274a.l4    (b)(l)(i)  amended 8614 

(c)  suspended 20087 

286  Added 5757 

287  Authority  citation  re- 
vised  9283 

287.1    (g)  through  (1)  revised 9283 

287.7    Revised 9283 

292.1    (a)(6)  revised 7728 
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299    Authority       citation       re- 
vised  24903, 

33442,  33444 

299.1  Amended 24903 

Revised 33444 

299.5    Added 33442 

Table   amended   (OMB   num- 
bers); interim 43986 

337    Authority      citation      re- 
vised  23603 

337.2  Revised 23603 

341    Authority       citation      re- 
vised  23603 

341.7    Revised 23603 

499.1    Amended 33445 

Title  ^—Proposed  Rules: 

1 2426 

3 11300 

100 29818 

103 29818 

204 2426 

205 2426 

208 11300,  28231 

210a. 30685 

211 2426 

212 2426,  3403,  16972 

214 2426.  16972.  43217 

216 2426 

217 16972 

223 2426 

223a 2426 

232 1791 

233 1791 

235 „  1791.  2426 

236 11300,  16972 

237 1791 

238 1791 

239 1791 

242 2426.  11300,  16972 

245 2426,  16972 

245a. 18096.  29804 

248 16972 

253 11300 

264 29818 

280 1791 

299 1791,  16972,  29818 

TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I — Animal  and  Plant  Health 
ln»p«ctien  S«rvic«,  D«partm«nt  of 
Agriculture 

11    Authority  citation  revised 14782 

11.1    Amended;  interim 14782 

Amended 28372 


Page 

11.2  (b)(17)  removed:  (b)  (10) 
ttirough  (16)  redesignated  as 
(b)  (12)  through  (18):  new 
(b)  (10)  and  (11)  added;  (b) 
(1),  (2),  (7),  (8),  and  (9)  re- 
vised; Interim 14782 

(b)  (7)  and  (9)  revised;  new 

(b)(19)  added:  Interim 15641 

Conmient  time  extended 24437 

(b)  (10),  (11),  and  (12)  revised; 
(b)  (13)  and  (19)  removed; 

(b)  (14)  through  (18)  redes- 
ignated as  (b)  (13)  through 

(17);  new  (b)(18)  added 28372 

(b)(8)  revised;  interim 41562 

11.3  Introductory  text  revised; 
footnote  3  removed;  inter- 
im  14782 

Introductory  text  amended 28373 

51.1    Amended 7881 

54  Authority  citation  revised; 
section  authority  citations 
removed:  nomenclature 

changes 2581 

54.1    Amended 2581 

54.3    (a)  amended 2581 

54.7  (a)  and  (b)  amended 2581 

54.8  (a),  (b),  and  (c)  redesignat- 
ed as  (c),  (d),  and  (e);  new 

(c)  amended;  new  (a)  and  (b) 
added 2581 

71.1    Amended 40385 

71.19    Added 40385 

77.1    Amended:  interim 1003,  36433 

Amendment  at  52  FR  49156 

confirmed 11491 

Amendment    at    53    FR    1003 

confirmed 12914 

78.1    Amended:  interim 16246 

Amendment  confirmed 32602 

Amended 34037, 

40385,  40406 

78.33    (b)  revised 32030 

(c),  (d),  and  (e)  revised 40386 

78.40  Amended;  interim 2222 

78.41  (a)  and  (b)  amended;  in- 
terim  2223, 

10360,  27844,  27846,  36434 

(a)  and  (b)  amendment  con- 
firmed  26232,41313 

(b)  and  (c)  amended:  Interim 37989 

78.43    Revised:  Interim 4382 

Revision  confirmed 21979 

Amended;  interim 24930 


40  ISA— LIST  OF  CFK  SECTIONS  AFFECTED 
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TITLE  9    Cliapt«r  I— Con.  p^e 

85.5  (a)(3)  and  (b)(5)  amend- 
ed  40387 

85.6.  (b)(2)  amended 40387 

85.7  (b)(3)(i)(B)  revised; 
(bK3)(U)  and  (c)(2)  amend- 
ed.  40387 

85.11    Removed 40387 

91.25  KDil)  amended 40407 

92    Authority  citation  revised 2825, 

11044,  26426 
Authority  citation  corrected 12640 

92.1  Amended 2825, 

18819,  21805 

92.2  (b)  revised;  (e)  removed 2825 

(i)(lj  amended;  interim 20307 

Footnotes  2,  3,  4,  4a,  15,  and 

16  redesignated  as  1,  2,  3,  4, 
5.  :  and     6;     nomenclature 

change 22129 

(i)(l)  amendment  confirmed 34038 

92.3  (j)  added 21805 

Footnote  4a  redesignated  as  1; 

nomenclature  change 22129 

92.4  (a)(4)(l)  revised 2825 

(a)(5)(il)  and  (8Kil)  amended 11044 

(d)(l)(lv)  footnote  2  redesig- 
nated as  3;  nomenclature 
chanffe  22129 

92.5  (a)  (1)  and  (2)  amended 21805 

92.11  (d)(lKil)  revision  con- 
firmed  6792 

(b)  (1)  and  (2)  amended. 21805 

Footnotes  6,  7,  8,  and  1  redes- 
ignated as  1.  2.  3,  and  5;  no- 
menclature change 22129 

(f )(3)(il)(B)  revised 26426 

92.12  Heading,  (a)  heading  and 
(b)  heading  revised;  (a)  and 

(b)  amended. 21805 

92.19—92.26    Undesignated 
center     heading     amended; 
footnote  9  redesignated  as 

1 22129 

92.20    (c)  amended 18819 

92.27—92.30    Undesignated 

center     heading     amended; 

footnote  10  redesignated  as 

1 22129 

92.31—92.40    Undesignated 

center     heading     amended; 

footnote  11  redesignated  as 

1 22129 

92.34    Footnote  7  redesignated 

as  1;  nomenclature  change 22129 

92.41    (b)  removal  confirmed 4843 


Pace 
Footnotes  12  and  13  redesig- 
nated as  1  and  2;  nomencla- 
ture change 22129 

(g)  added 27847 

92.42    Footnote  16  redesignated 

as  1;  nomenclature  change 22129 

92.44  Added 21805 

92.45  Added 21807 

94.1    (a)(2)  amended 39448 

94.5  Footnote    2    redesignated 

as  1;  nomenclature  change 22129 

94.6  (b)  (2)  and  (4)  and  (d)(1) 
revised 5759 

Footnotes  3,  4,  5,  6,  and  7  re- 
designated as  1,  2,  3,  4,  and 
5;  nomenclature  change 22129 

94.8  Footnote  7a  redesignated 

as  1;  nomenclature  change 22129 

94.9  Footnotes  8  and  9  redesig- 
nated as  1  and  2;  nomencla- 
ture change 22129 

94.11  (a)  amended 39448 

94.12  Footnotes  9  and  10  redes- 
ignated as  2  and  1;  footnote 
2  revised;  nomenclature 
change 22129 

94.16    Footnote  11  redesignated 

as  1;  nomenclature  change 22129 

97.1  (a)  and  (b)  amended. 7493 

97.2  Table  amended 4383, 

17452.  35069 

Chapter  III — Food  Sofoty  and  Inspoc- 
Non  Sorvico,  Moat  and  Poultry  In- 
spoction,  Dopartmont  of  Agricul- 
twro 

301.2    (ill)   revised;   footnote   1 

corrected 24678 

303.1  (d)(2)(ill)(b)  footnote  1 
amended 24679 

307  Authority  citation  re- 
vised  13397 

307.5    (a)  revised 13397 

309.16    (e)  added 40387 

310.23    Added 40387 

314.5  Corrected 24679 

314.6  Corrected 24679 

316.14    Revised 28634 

317  Authority  citation  re- 
vised  28635 

317.2  (hK5)  amended 28635 

317.8    (bK36)  revised 7495 

318.7  (c)(4)  table  amended. 7495 

318.12    (c)  corrected 24679 
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318.147    (f)(4)  table  amended 7495 

319.104  (b)  revised 5151 

319.105  (d)  removed;  (e)  redes- 
ignated as  (d) 5151 

319.180  (a)  and  (b)  amended 8428 

319.181  Amended 8428 

320.1  (b)(l)(ix)  added 40387 

327    Authority       citation       re- 
vised  17014 

327.10    (b)  and  (c)  revised:  (d) 

added 17014 

327.13    (b)  revised 17015 

327.20    Corrected 24679 

331.2  Table  amended. 20100 

331.6  Amended;  authority  cita- 
tion revised 20100 

335.40  (Subpart  E)    Addition  at 

52  FR  13828  confirmed 17017 

350  Authority      citation      re- 
vised  13397 

350.3  (a)(4)  revised 28634 

350.7  (c)  revised 13397 

351  Authority      citation      re- 
vised  13397 

351.8  Revised 13397 

351.19    (a)  revised 13397 

352  Authority      citation      re- 
vised.  13398 

352.5    (c)  revised 13398 

354  Authority      citation      re- 
vised  13398 

354.101    (b)  and  (c)  revised 13398 

355  Authority      citation      re- 
vised  ..13398 

355.12    Revised 13398 

362    Authority      citation      re- 
vised  13398 

362.2    (c)  added 3736 

362.5    (c)  revised 13398 

381    Authority      citation      re- 
vised  13398 

381.10    (d)(2)(Ui)(b)  footnote   1 

amended 24679 

381.38    (a)  revised 13398 

381.121    (c)(5)  amended 28635 

381.202    (b)  revised 17015 

381.204    (a)  revised;  (f )  added 17015 

381.221    Amended 20101 

381.224    Amended 20101 

390    Authority      citation      re- 
vised  24679 

390.1    Amended 24679 

390.4  Amended 24679 

390.5  (a)   revised;   (b)   and  (c) 
corrected 24679 

390.6  Corrected 24679 


Page 

390.7  Corrected 24679 

390.8  Corrected 24679 

Title  9— iVo/Mwed  Rules: 

50 4179,26262 

51 2759,  4179,  26262 

71 3146 

77 4179.26262 

78 3146,  4179,  12019.  26262,  37774 

85 3146 

92 4179.  6656,  8301,  26282 

94 25498 

113 31704 

201 26082.  27700,  32624 

203 18572,  26082,  27174.  32624 

303 27525,  36334 

307 8922 

309 3146 

310 3146 

317 32247,  35089 

318 39307 

319 32247,39307 

320 3146 

325 17059 

327 17059.  27866,  27998,  32060 

350 5387,  8922 

351 8922 

352 5387,8922 

354 8922 

355 8922 

362 8922 

381 8922. 

17059,  27525,  27998.  32060.  32247. 

36334.  39307 


TITLE  10— ENERGY 

Choptor  I — Nucloar  Rogulotory 
Commistion 

0    Authority  citation  revised 10365 

0.735-29    (a)  revised 35303 

0.735-42    (b)  (6)  and  (7)  added 35303 

0.735-48    Revised 10365 

1.3  (a)  amended 43419 

1.5    (a)  (1)  through  (9)  revised; 

(a)  (10)  and  (11)  added 1745 

(b)  amended 3862 

(a)  introductory  text  revised; 
(a)(10)  removed;  (a)(ll)  re- 
designated as  (a)(10) 17916 

(a)  introductory  text  amend- 
ed; (a)(5)  removed;  (a)  (6) 
through  (10)  redesignated  as 

(a)  (5)  through  (9) 43419 

2    Authority  citation  revised 10365, 

31679.  40022 

2.4  Amended 10365.  43419 
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TITLE  10  Cliopt*r  I— Con.  Pace 
2.101    (a)(2)  and  (g)(1)  amend- 
ed  43419 

2.104  (e)  revised 31679 

2.105  (a)<6)  amended:  (a)  (7) 
through  (9)  redesignated  as 
(a)  (9)  through  (11);  new  (a) 

(7)  and  (8)  added 31679 

2.206    (aX  1 )  amended 43419 

2.701    (a)(  1 )  amended 43419 

2.719    Removed 10365 

2.764    (c)  revised 31679 

2,780-2.781    Undesignated 

center  heading  revised 10365 

2.780  Revised 10365 

2.781  Added 10366 

2.790    (d)  revised 17688 

2.802    (g)  amended 43419 

2   Appendix  C  amended 9430.  31679 

Appendix  A  amended 10367 

Appendix  C  revised 40022 

4.5  Revised 6138 

4.6  Added 19244 

4.32    Revised „ 19244 

4.125  (d)  introductory  text  re- 
vised.  19244 

4.127  (d)  introductory  text  re- 
vised  19244 

7.17    (a)  amended 43419 

9.21    (b)  amended 43420 

9.23    (a)(1)  amended 43420 

9.35    (a)(1)  amended 43420 

9.60    (a)  amended 17689 

9.107    (d)(1)  amended 43420 

11.9  Amended 19245 

11.10  Added 19245 

11.13    (b)  revised 19245 

11.15    (e)  revised 21980 

(b)  and  (c)  (1)  and  (2)  re- 
vised  30829 

15.3    Revised 6138 

Amended. 43420 

19  Authority  citation  revised 31680 

19.2  Revised 31680 

19.3  (d)  revised 31680 

19.5    Revised 6138 

Amended. 43420 

20  Authority  citation  revised. 31680 

20.2    Revised 31680 

20.7    Revised _ 8139 

Amended 43420 

20.103    (g)  amended 17689 

20.311    (g)(3)  amended 17689 

20.408    (a)(5)  revised 31680 

20  Appendix  D  amended 3862 

21  Authority  citation  revised 31680 


Pm«e 

21.2  Revised 31680 

21.5  Revised. 6139 

Amended 43420 

25.8    (CKI)  revised 30830 

25.11  Amended 19245 

25.13    Heading  revised;  existing 

text  designated  as  (a);  (b) 

added 19246 

25.17    (c)(2)  amended;  (c)(1)  re- 
vised  30830 

25.23  Introductory  text  amend- 
ed  19245 

25.27    (b)  revised 30830 

25.29    Amended 30830 

25.35    Amended 19245 

25    Appendix  A  revised 21980 

30    Authority  citation  revised 24044 

Generic  EIS  availability 24679 

30.4  (aa)  added 24044 

30.6  (bK2)(l)  revised 3862 

(a)(2)(ll)  revised 4110 

(a)(2Ki)  amended 43420 

30.32    (h)  added 24044 

30.34  (g)  revised. 19245 

(g)  corrected 23383 

30.35  Added 24044 

30.36  Revised. 24045 

30.51    (c)  removed:  (d)  redesig- 
nated as  (c);  (a),  (b).  and 

new  (cKl)  revised 19245 

30    Appendix  A  added. 24046 

31.5  (c)(4)  revised 19246 

31.12  Added 19246 

32.3  Added 19246 

34.4  Added 19246 

Corrected 23383 

34.24  Amended 19246 

34.25  (c)  revised 19246 

34.26  Amended 19246 

34.27  Introductory     text     re- 
vised  19246 

34.28  (b)  revised 19247 

34.29  (c)  revised 19247 

34.32  Introductory     text     re- 
vised  19247 

34.33  (b)  and  (e)  revised. 19247 

35.5  Added 19247 

35.27    (c)  amended 19247 

35.29    (b)  amended 19247 

35.33    (c)  amended:  footnote  1 

removed 21627 

35.50  (e)      Introductory      text 
amended 19247 

35.51  (d)      introductory      text 
amended 19247 


Page 
35.53    (c)      Introductory      text 

amended 19247 

35.59    (1)  amended 19247 

35.70    (h)  amended 19247 

35.80    (f)  amended 19247 

35.92    (b)  amended 19247 

35.204  (c)  amended 19247 

35.205  (b)  and  (e)  revised 27667 

35.310    (b)  amended 19247 

35.315    (a)(4)  amended 19247 

35.404    (b)  amended 19247 

35.406    (d)  amended 19247 

35.410    (b)  amended 19247 

35.415    (a)(4)  amended 19247 

35.610    (c)  amended 19247 

35.615    (d)(4)  amended 19247 

35.632    (d)  amended 43420 

35.634    (c)  and  (f )  amended 19247 

35.636    (c)  amended 19247 

40    Authority  citation  revised 24047 

Generic  EIS  availability 24679 

40.4  (s)  added 24047 

40.5  (b)(2)(l)  revised 3862 

(aK2)(il)  revised 4110 

(a)(2)(i)  amended 43420 

40.23    (d)  revised 4110 

40.26    (c)(2)  revised 19248 

40.31    (1)  added 24047 

40.35  (e)(3)  revised 19248 

40.36  Added 24047 

40.42    Revised 24048 

40.61  (c)  removed:  (d)  redesig- 
nated as  (c);  (a),  (b),  and 

new  (c)(1)  revised 19248 

40.66  (c)  revised 4110 

40.67  (c)  and  (d)  revised 4110 

40    Appendix  A  amended 19248 

50    Policy  statement 9430,  21981 

Meeting 18260 

Authority  citation  revised 20610, 

23214  24049 

Generic  EIS  avaUabUity .'.24679 

50.2    Amended 23214,  24049 

50.4    (d)  revised 6139 

50.8    (b)  amended 23215 

50.33  (f)  introductory  text  re- 
published; (f)  (2)  and  (4)  re- 
vised; (k)  added 24049 

50.34  (f)(3)(v)(A)(2)  amended 43420 

50.36    (c)  introductory  text,  (1), 

(2).  and  (7)  revised 19249 

50.36a    (a)(1)  revised 19250 

50.44    (c)(3)(iv)(C)  amended 43420 

50.46  (a)  revised 36004 

50.47  Technical  correction 8845 

(d)  revised 36959 


Page 

50.48  (a)  revised 19250 

50.49  (d)  Introductory  text  re- 
vised  19250 

50.51  Revised 24049 

50.54  (p)(2)   Introductory   text 

and  (q)  revised 19250 

50.55a    (b)  (1),  (2)  introductory 
text  and  (iv)  and  footnote  6 

revised;  (b)(2)(v)  added 16053 

(b)  introductory  text  amend- 
ed  43420 

50.63    Added 23215 

50.70  (b)(4)  added 42942 

50.71  (c)    and    (d)(1)    revised; 
(e)(6)  added 19250 

50.75    Added 24049 

50.82    Revised 24051 

50.109    Revised 20610 

50  Appendix  E  technical  cor- 
rection  8845 

Appendix  R  amended 19251 

Appendix  K  amended 36005 

Appendixes  G,  H,  J,  and  Q 
amended 43420 

51  Generic  EIS  availabUity 24679 

Authority  citation  revised 31681 

51.20    (b)     (5)     and     (10)     re- 
moved  24052 

(b)  introductory  text  repub- 
lished; (b)(9)  revised 31681 

51.30    (c)  added 31681 

51.40    (c)  revised 13399 

51.52  (c)  Summary  Table  S-4 
amended 43420 

51.53  (b)  revised 24052 

51.55  (a)  revised 24052 

51.60  (a)  revised 24052 

(a),  (b)(l)(ill)  and  (4)  revised 31681 

51.61  Revised 31681 

51.62  (a)  amended 43420 

51.80    (b)  revised 31682 

51.95    (b)  revised 24052 

51.97    (b)  added 31682 

51.101    (a)(2)  amended 31682 

5 1. 120  Amended 4342 1 

51.121  Revised 13399 

51.123    (a)  amended 43421 

53    Heading  revised 43421 

53.3    Revised 6139 

53.11    (c)  amended 43421 

53.29    (c)  amended 43421 

55.5    (b)(2)(i)  revised 3862 

(a)(2)  revised 6139 

(a)( 2 Hi)  amended 43421 
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TITLE  10  Chapter  I — Con.  Pwe 

55.23  Introductory  text  amend- 
ed  43421 

55.31  (a)(1)  amended 43421 

55.45    (b)(2)(iii)  amended 43421 

60  Authority    citation    revised...4111, 

43421 

60.2    Amended 43421 

60.4    Revised 4111.  19251 

Amended 43421 

60.71  Heading  and  (b)  revised 19251 

60.72  (a)  revised 19251 

61  Authority    citation    revised...4111, 

43421 

61.4    Revised 4111 

Amended 43421 

61.80    (c),  (e),  and  (f )  revised 19251 

70    Authority  citation  revised...24053, 

31682 

Generic  EIS  availability 24679 

70.1    (c)  revised 31682 

70.4  (bb)  added 24063 

70.5  (b)(2)(i)  revised 3862 

(a)(2)(li)  revised 4111 

(a)(2)(l)  amended 43421 

70.20a    (b)  revised 31682 

70.22    (g)  through  (k)  revised 19251 

(a)(9)  added 24053 

(a)(9)  corrected 26592 

70.24  (a)(3)  revised. 19252 

70.25  Added 24053 

70.32  (c)(2)   introductory  text, 

(d).  (e),  and  (g)  revised 19252 

70.38    Revised 24054 

70.42    (d)  (1).  (2).  (3).  (4).  and 

(5)  revised 19253 

70.51    (b)  (2).  (3),  (5),  and  (6). 

(c),  (e)(1)  introductory  text, 

(f)(2)(v),  and  (i)(l)  revised 19253 

70.57  (b)  introductory  text.  (2), 
(3),  (4),  (6),  (7).  (8)  introduc- 
tory text,  (11).  and  (12)  re- 
vised  19254 

70.58  (b)(3).  (e).  (f).  (h).  (1)  in- 
troductory text,  (j),  and  (k) 
introductory  text  revised 19255 

71.1    Revised 4111 

Heading  revised:  Existing  text 
designated  as  (a):  (b) 
added 19256 

(a)  amended 43421 

71.91    Revised 19256 

71.97  (c)(4),  (e),  and  (fK2)  re- 
vised.  19256 

71.101    (b)  revised. 19256 

(b)  corrected 23383 


Pace 

71.105    (a)  revised 19256 

71.135    Revised 19256 

72  Authority  citation  revised 24055 

Generic  EIS  availability 24679 

Revised 31658 

72.3  (y)  added 24055 

72.4  Revised 4111 

Amended 43421 

72.11    (a)  revised 4111 

72.14    (e)(3)  revised 24055 

72.16    (a)  amended 43421 

72.18    Heading  and  (b)  revised; 

(c)  and  (d)  added. 24055 

72.38    Revised 24056 

73  Authority  citation  revised 404, 

31682 

73.1  (b)(6)  revised 31683 

73.4    Revised 6139 

Amended 43422 

73.24    (b)(1)  revised 19257 

73.26  (cKl)(U)  and  (2),  (d)(3) 
introductory  text  and  (4), 
and  (e)(1)  revised 19257 

73.37    (b)  (2),  (3)  introductory 

text,  and  (5)  revised 19257 

73.40  (b).  (c)(2).  and  (d)  re- 
vised  19258 

73.46  (b)(3Kl)  and  (4).  (d)  (3). 
(10)  and  (13).  and  (h)  (1) 

and  (2)  revised 19258 

(d)(10)  and  (h)(1)  corrected 23383 

73.50    (a)  (3)  and  (4).  (cM5).  and 

(g)  (1)  and  (2)  revised 19259 

73.55  (b)  (1).  (3)  (1)  and  (11). 
and  (4).  (d)(6).  and  (h)(2)  re- 
vised  19269 

73.67  (c)(1).  (d)(ll).  (e)(3)(iv), 
and  (4)  introductory  text. 
(5),  and  (6)(1).  (f)(4).  and 
(g)(3)(i).  (4).  and  (5)(1)  re- 
vised  19260 

73.70    Revised 19261 

73.72  (a)  (4)  and  (5)  revised 4111 

73.73  (b)  revised 4112 

73.74  (b)  revised 4112 

73    Appendix  B  amended 405.  19261 

Appendix  A  amended. 3863 

74.6    (b)(2)  revised 4112 

(b)(1)  amended 43422 

74.31    (d)        redesignated        as 

(dKl);  (d)(2)  added 19262 

75    Authority  citation  revised 6139. 

19262.  31683 

75.2  (b)  amended 43422 

75.4    (k)(4)  revised 31683 
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75.6    (c)  revised 6139 

Heading  revised;  (e)  added 19262 

(c)  amended 43422 

75.12  (b)  (1)  and  (4)  revised 19262 

75.21    (a)  revised 19263 

81    Authority  citation  revised 6139 

81.3    Revised 6139 

Amended 43422 

95.11    Revised 19263 

95.13  Revised 19263 

96.25    (a)(3)  and  (h)  revised 19263 

95.33    Amended 19263 

96.37    (1)  revised 19263 

95.41    Amended 19263 

95.47    Revised 19263 

100  Authority  citation  re- 
vised  43422 

100.11    (b)(3)  Note  amended 43422 

110.2    Amended 43422 

1 10.4    Revised 4112 

110.30    (a)  revised 4112.  17916 

110.43    (a)(1)  revised 4112 

110.50    (b)(3)  revised 4112 

110.63    (b)  revised 19263 

110.70    (c)  revised 4112 

140  Authority  citation  re- 
vised  31284 

140.6    Revised 6140 

Amended 43422 

140.91    Appendix  A  amended 31284 

160  Authority  citation  re- 
vised  31683 

150.4  Revised 6140 

Amended 43422 

150.15    (a)(7)  revised 31683 

170.5  Revised 6140 

Amended 43422 

171  Authority  citation  re- 
vised  30425.43422 

171.9    Revised 17916 

Amended 43422 

171.15    (e)  removed;  (c)  and  (d) 

amended;  interim 30425 

171.21  Removed;  interim 30426 

Chapter  If — 0«partm«nt  of  Energy 

420    Class  deviation 15801 

430.2    Amended 8311 

Corrected 10869 

430.22  (m)  revised 8311 

430.23  (m)  (2)  through  (7)  re- 
vised  8312 

430.21—430.27  (Subpart  B)  Ap- 
pendix M  amended 8313 

435    Added:  interim  eff.  2-21- 

89 32545 


Pace 

465    Class  deviation 15801 

600    Class  deviation 15801 

600.1—600.27  (Subpart  A)  No- 
menclature changes 5261 

600.3  Amended 8046 

600.4  (c)(2)(l)  and  (3)  revised 5261 

(a)     and     (c)(2)(l)     and     (3) 

amended 8045 

600.6  (a)(3)  revised:  (a)(4) 
added 5261 

Revised 12138 

600.7  (b)  revised 12138 

600.9  (c)(19)  revised 5261 

600.10  Revised 5261 

(a)  revised 8045 

600.14    (e)(2)  revised 5262 

(c)(1)  revised 8046 

(e)(l)(il)  revised:  (f)  and  (g) 
redesignated  as  (g)  and  (h) 
and  revised:  new  (f )  added 12139 

600.19  Revised 6282 

(d)  amended 8046 

600.20  (c)  amended 8046 

600.25  (d)  revised 6262 

(d)  revised 8046 

600.26  (d)(1)  (ill),  (iv),  and  (v) 
revised 6262 

(d)(1)  Introductory  text  and 
(1)  through  (V)  revised 8046 

600.27  Amended 38940 

600.28  Added 8046 

600.29  Redesignated  from 
600.122  and  (a)(1),  (b).  (d) 
and  (f )  amended  and  nomen- 
clature change 8047 

600.30  Redesignated  from 
600.104  and  nomenclature 
changes 8046 

600.31  Redesignated  from 
600.106  and  (b)(3)  amended 

and  nomenclature  changes 8046 

600.32  Redesignated  from 
600.108     and    (d)    amended 

and  nomenclature  changes 8047 

600.33  Redesignated  from 
600.118 8047 

600.100  (a)  revised;  (b)  amend- 
ed  8046 

600.101  Amended 8046 

600.102  (c)  amended 8046 

600.103  (g)  amended 8046 

600.104  Redesignated  as  600.30 

and  nomenclature  changes 8046 

600.105  (b)(3)  amended 8046 
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/  600.106  Redesignated  as  600.31 
and  (b)(3)  amended  and  no- 
menclature changes 8046 

(c)  revised. 12140 

600.107  (a)  revised. 5262 

(e)  revised 8046 

600.108  Redesignated  as  600.32 
and  (d)  amended  and  no- 
menclature changes 8047 

600.109  (d)  amended. 8047 

600.110  Amended 8047 

600.111  (a)(1)  amended 8047 

600.112  (f)(1)  amended 8047 

600.116  (g)  amended 8047 

600.117  (d)(1)  Introductory 
text  amended;  (dK3)  re- 
vised  8047 

600.118  (bKl)  revised. 5262 

Redesignated  as  600.33 8047 

600.119  (b)  revised:  (c)(l)(U)  re- 
moved; (c)(2)(U)  and  (d) 
amended 8047 

600.122  Redesignated  as  600.29 
and  (a)(1).  (b),  (d)  and  (f) 
amended  and  nomenclature 
change 8047 

600.200—600.207     (Subpart     C) 

Revised 5265 

600.200  (a)  revised;  (b)  amend- 
ed  8047 

600.203  Nomenclature 

change 8047 

600.204  (b)(4)  amended 8047 

600.205  Revised 8047 

600.206  Introductory  text  and 

(c)  amended 8047 

600.400—600.452     (Subpart     E) 

Added 8045.  8087 

Nomenclature  change 8047 

600.401  Heading  revised 8047 

600.402  Amended 8047 

600.406    (d)  added 8047 

600.422    Table  amended 8047 

625  Authority  citation  re- 
vised  20511 

625    Appendix  A  revised. 20511 

Chapter  III — Dapartmant  of  Enargy 

730    Added 36962 

Chapter  X — Dapartmant  of  Energy 
(General  Provisions) 

1004    Revised 15661 

1010  Authority  citation  re- 
vised  11241.  18076 


Pmge 

1010.217    Added 18076 

1010.403    (a)  revised;  (f)  added....  11241 

1010    Appendix  I  revised. 11241 

Appendix  I  corrected 12497 

1016    Added 24624 

1015.1  Introductory    text    and 

(a)  corrected 27798 

1015.2  (a)  corrected. 27798 

1015.3  (c)     introductory     text 
corrected 27798 

1015.4  (b)  corrected 27798 

1035    Heading  revised. 38940 

1035.1  (a)  revised 38940 

1035.2  Revised 38940 

1035.4    Amended 38940 

1035.15    Amended 38940 

1035  Appendix  A  amended 38940 

1036  Added;          nomenclature 
change 19172.  19204 

1036.105    (g)(3).  (t)(3).  (w).  (X), 

(y),  and  (z)  added 19172 

1036.110    (c)(1)  added 19173 

1036.215    (a)  added. 19173 

1036.312  (b)(1).  (d)(1).  (f).  and 

(g)  added 19173 

1036.313  (aKl)  added 19173 

1036.314  (d)(1)    (V).    (vl).    (vU). 

and  (vlll)  added 19173 

1036.315  (c)  added 19173 

1036.411  (c)(1).  (f)(1).  (h).  (1). 

and  (j)  added 19173 

1036.412  (a)(1)  added 19173 

1036.600—1036.615  (Subpart  F) 

Added 19173 

Title  10 — Proposed  Rules: 

0-171  (Ch.  I) 7534. 

29912.  36989.  43896 

2 415. 

3404.  6666.  11310.  14811.  16131,  20335. 
25345.  32913 

15 39480 

20 32914.  41342.  43896 

26 36795.  36831 

31 2853 

34 8460.  18096 

35 18845,39745 

40 10252,  13128,  32396 

50 5985. 

6159.  7534,  8924.  11311.  12425,  16435, 
19930,  20856,  25169.  26447,  27174, 
27701,  32624,  32913,  32919.  36335, 
36338.  40432.  41178.  41607 

51 16131 

52 1 32060.  41609 

60.. 16131 

61 17709 
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62. 1926 

71 21550.  23484,  38297 

7S 7534 

76 13276,35827 

140 15049,40233 

ISO 31880 

170 24077 

171 24077 

430  30 

7110.  17712.^416,  m 

436 32547 

730 1594 

TITLE  11— FEDERAL  ELECTIONS 

Title  \\— Proposed  Rules: 

100 35827 

102 5277.6916 

106 5277.  6916.  38012,  40070 

109 416,40070 

110 2500,  35827,  35829 

114 416,  35827,  40070 

TITLE  12— BANKS  AND  BANKING 

Chapter   I — Comptroller   of   the   Cur- 
rency, Department  of  the  Treasury 

4.1a    (b)(1)  table  amended 6573 

(a)  (20)  and  (21)  revised 20611 

5.11    (g)  removed 18546 

5.14    Added 18546 

5.20  (d)(l)(iil)  revised;  (h)  re- 
moved.  18546 

5.21  (c).  (d).  and  (f)  revised;  (g) 
and  (J)  removed;  (h)  and  (1) 
redesignated  as  (g)  and  (h); 

new  (g)  revised 18546 

5.22  (e)  removed 18546 

5.24    (e)  removed 18546 

5.26  (d)  revised;  (1)  removed 18546 

5.27  (f )  removed 18546 

5.30  (h)  removed 18546 

5.31  (1)  revised;  (f )  removed 18546 

5.33  (b)  (3)  through  (6)  redes- 
ignated as  (b)  (4)  through 
(7);  (b)(2)  concluding  text 
designated  as  (b)(3)  and  re- 
vised; (h)  and  (1)  removed 18547 

5.34  (e)  removed 18547 

6.35  (g)  removed 18547 

6.40    (j)  removed 18547 

5.42    (f )  removed 18547 

6.46  (f)(l)(ll).  (2).  (3),  (5).  and 
(6)  and  (g)(1)  revised:  (g)(3) 
added:  (1)  removed 18547 

5.47  (i)  removed 18548 


Pi«e 

5.48    (g)  removed 18548 

5.50  (f)(5)  revised;  (1)  re- 
moved  18548 

11.410    (e)(2)  amended 43678 

11.590    Amended 43678 

11.844  (c)(l)(lv)  (D).  (E).  and 
(F)  and  Instructions  amend- 
ed  43678 

18    Revised 3866 

21.11  (b)(5).  (c)  (2)  and  (3),  and 
(e)  through  (h)  republished: 
(a),  (b)  (1).  (2).  (3)  and  (4). 
(c)(1)  and  (d)  revised;  Inter- 
im  7884 

29  Note  added 7891 

Removed:  eff.  10-1-88 7891 

30  Removed 7891 

32.2    (d)  revised  (temporary) 23753 

(d)  corrected 40721 

32.8    (a)(3)  and  (b)  amended 2998 

34  Authority  citation  revised 7891 

34.1— 34.4  (Subpart  A)    Heading 

added 7891 

34.4    Added 7891 

34.5—34.12  (Subpart  B) 

Added 7891 

35  Revised 28376 

Chapter  II — Federal  Reserve  System 

201.51  Revised 32603 

201.52  Revised 32603 

202  Supplement  I  amended 11045 

Determination 26987 

203  Revised 31687 

204.132    Added 24931 

205  Supplement  II  amended 11046 

206  Supplemental  notice 492 

207  OTC  margin  stock  list 2999. 

15195.  28189.  43679 
OTC  margin  stock  list  at  53 
FR  15195  corrected 17689 

208  Authority  citation  revised; 
section  authority  citations 
removed 20811 

208.15  (a)(l)(iv)  and  (2).  (b)(1), 
(d)(3).  (e)(4).  (f)(1)  and 
(2)(vl)  revised;  (a)(4)  added....  20812 

208.16  Supplemental  notice 492 

210  Heading  and  authority  ci- 
tation revised 21984 

210.1—210.15        (Subpart        A) 

Heading  revised 21984 

210.1    Revised 21984 
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TITLE  12  Chapter  II— Con.  Pace 

210.2  (e),  (f),  (g)  undesignated 
flush  text  and  (j)  revised;  (g) 
footnote  2  removed;  (k)  and 
(I)  redesignated  as  (1)  and 
(m);  new  (k)  added;  new  (1) 
introductory  text  and  un- 
designated flush  text  re- 
vised  21984 

210.3  (b)  revised 21984 

210.6  (a)(1)  revised 21984 

210.7  (b)  revised 21985 

210.9  (e)  amended;  footnote  3 
redesignated  as  footnote  2 21985 

210.10  Revised 21985 

210.12  Revised 21985 

210.13  (a)  revised 21986 

211.5    (f)  revised 5363 

220  OTC  margin  stock  list 2999, 

15195,  28189,  43679 
OTC  margin  stock  list  at  53 

PR  15195  corrected 17689 

220.2  (r)  introductory  text  re- 
published; (r)(4)  added 30831 

221  OTC  margin  stock  list 2999, 

15195,  28189,  43679 
OTC  margin  stock  list  at  53 
PR  15195  corrected 17689 

224  OTC  margin  stock  list 2999, 

15195.  28189,  43679 
OTC  margin  stock  list  at  53 

PR  15195  corrected 17689 

225.2  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(i)  through  (n);  new  (a)  and 

(h)  added;  new  (b)  revised 37744 

225.51—225.52       (Subpart       P) 

Added 37744 

225  Appendices  heading  re- 
vised  37744 

225. 145    Added 37746 

226  Determination 3332 

226.19    (b)(2)(viii)  corrected 467 

226    Appendix  H  corrected 467 

Supplement  I  amended 11050, 

11058 

Supplement  I  corrected 13379 

227.11—227.16       (Subpart       B) 

Staff  guidelines 29225 

227.14  Exemption    granted    in 

part 29223 

229    Added 11837 

Revised 19433 

229.2  (r),  (s),  (z)  and  (dd)  re- 
vised; interim 31292 

229. 1 1  Ef L  to  9-1-90 19372 


Pace 

229.12  Eff.  9-1-90 19372 

229.16    (b)(2)  footnote  1  added; 

Interim 31292 

229.30  (a)(1)  revised;  interim 31292 

229.31  (a)(1)  revised;  interim 31292 

229    Appendix     A     corrected...24251. 

31416 
Appendixes     A,     C     and     E 

amended;  interim 31293 

Appendix  P 32356 

261    Revised 20815 

261.5    (d)(5)  correctly  revised 23383 

265.2    (f)(26)  amended; 

(f  )(26)(iU)  added 5152 

(b)(12)  added 11641 

(c)(36)  added 12510 

(b)(13)  added 15801 

(c)(18)     revised;     (c)(19)     re- 
moved; (f)(17)  amended..... 22130 

Chapter  III — Federal  Deposit 
Insurance  Corporation 

310.13  (a)  amended 7340 

324.2  Revised 22133 

(a)(3)  correctly  revised 36963 

324.3  (a)(2)  revised 22134 

324.5  (c)  revised 22134 

324.6  (d)  revised 22134 

324.7  (a)  and  (b)(6)  introducto- 
ry text  revised 22134 

326    Heading  and  authority  ci- 
tation revised 17917 

326.0  Introductory  text  and  (a) 
amended 17917 

326.1  (a),  (c),  and  (d)  revised 17917 

326.2  Revised 17917 

326.3  (a)  and  (c)  amended 17917 

326.4  (a)  amended 17917 

326.5  (a),  (c),  and  (d)  amended; 

(b)  removed;  OMB  niunber 17917 

326.6  Amended 17917 

326.7  Amended 17917 

326.8  (a)  amended;  footnote  3 
added 17817 

337.4    (a)(2)(vi)  correctly  redes- 
ignated as  (a)(2)(v);   (h)(3) 

corrected 597 

(h)(1),  (2),  and  (3)  corrected 2223 

338.1    (f)  revised „..  30837 

338.4    (a)(2)(i)(G)  and 

(.UKCXlXv)  revised 30838 

346.23    Amended 21986 
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Chapter  V — Federal  Home  Loon  Bonk 
Board 

Pace 

500.13    (a)  amended 33104 

500. 19    Revised 33 104 

500.21    Removed 33104 

501.10  Introductory  text  re- 
vised  1003 

(a)  revised 33104 

501.11  Heading  and  (a)  revised; 

(1)  added 1003 

(d)  revised 33104 

505.4    (d)  and  (e)  revised 16055 

510a.6    Revised 30251 

522.10    Revised 18262 

524.6    Amended 30252 

525  Authority  citation  revised; 
section    authority    citations 

removed 320 

525.1    Revised 320 

545.33  (e)  introductory  text 
and  (4)  revised;  (f)  removed; 
(g)  and  (h)  redesignated  as 

(f )  and  (g);  new  (h)  added 18265 

545    Appendix  removed 18266 

547  Interim  procediu*es 13105 

Interim  procedures  removed 43852 

548  Interim  procedures 13105 

Interim  procedures  removed 43852 

549  Interim  procedures 13105 

Authority  citation  revised 25132 

Interim  procedures  removed 43852 

549.5-1  (b)(5)  revised;  author- 
ity citation  removed 25132 

561.13    Revised 334 

561.15    Removed 352 

561.16c    (a),  (c)  and  (d)  revised; 

(e)  and  (f)  added 352 

563  Authority  citation  re- 
vised  11245.  18266 

Interim  procedures 13105 

Interim  procedures  removed 43852 

563.9-3    (b)(4)  revised 361 

563.9-9  Heading,  (a)(1),  (b), 
and  (c)  revised;  ^a)  (2)  and 
(3)  and  (d)  redesignated  as 
(a)  (3)  and  (4)  and  (f);  new 
(a)(2),   (d),   and   (e)   added; 

new  (f )  revised 18266 

563.13    (b)(4)(l)(D)    and    (11KB) 

revised;  (b)(4)(l)(P)  added 353 

(a)  re  vised 369 

(b)(2)(iv)  revised 11245 

563.13-3    Added  (temporary) 27155 

Removed 27814 

Added 27816 


Pace 

563.14    Added 369 

563.14-1    Added 371 

563.17-1    (c)(8)  revised 20612 

563.17-la    Added 382 

563.17-2    (a)  and  (b)  revised 353 

563.17-5  (a)(4),  (c),  (e)  heading 
and  (2),  (g)(2),  and  (3)(U)  (B) 
and  (C)  revised;  (g)(3)(ii)(D) 
redesignated  as  (g)(3)(ii)(E) 
and  revised;  (a)(13)  and  new 

(g)(3)(U)(D)  added 27672 

563.18    (d)  revised 11243 

563.22    (eKl)(xii)  amended 20612 

563.23-1  Heading  and  (b)  re- 
vised; (c)  through  (f)  re- 
moved  336 

563.23-3    (c)  and  (d)  revised;  (e) 

added 336 

563.23-4    Added 388 

563.31    (b)(1)  revised 20612 

563.41  Heading  and  (a)  re- 
vised  31701 

563.43    (a)  revised 31701 

563.45    (c)     and     (d)     revised; 

Porm  AR  amended 1004 

563.47    Added 361 

563b.3    (g)(4)  added 2478 

563c.ll    Removed 337 

563c.  14    (f)  eff.  date  corrected 

to  1-1-88 6792 

564.2    (b)(3)  removed 8169 

564.9    Revised 8169 

564    Appendix  amended 8170 

569a    Interim  procedures 13105 

Authority  citation  revised 25132 

Interim  procedures  removed 43852 

569a.7    Revised 25132 

569b    Interim  procedures 13105 

Interim  procedures  removed 43852 

569c    Interim  procedures 13105 

Added 25132 

Interim  procedures  removed 43852 

569c.ll    (a)(6)  revised 30667 

570,13    (c)  revised 27675 

571.1a  (a)  introductory  text 
amended;  (b)(3),  (c),  and  (d) 

revised 353 

571.1b    Added 383 

571.18    Added 388 

574.4  (e)(l)(i)  and  (3)  revised; 
(f)(2)  amended 33106 

574.5  (a)(1)  amended 33107 

574.6  (b)(1)  revised;  (b)  (3),  (4) 
and  (5)  removed;  (b)  (6) 
tlirough  (9)  redesignated  as 
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TITLE  12  Chaptar  V— Con.  Pace 

(b)  (3)  through  (6);  new  (b) 

(4)  through  (6)  amended 33107 

574.8  (a)(1)  (i)  and  (v)  re- 
moved; (a)(1)  (ii).  (lU).  (Iv). 
and  (vi)  and  (2),  (3)  and  (4) 
redesignated  as  (a)(1)  (i) 
through  (iv)  and  (3).  (4)  and 
(5);  new  (a)(2)  added;  new 
(a)  (3),  (4)  Introductory  text 

and  (ii),  and  (5)  revised 33107 

574.100    Added 33108 

575  Added 43852 

576  Added 43857 

577  Added 43858 

583    Authority  citation  revised; 

section    authority    citations 
removed 321 

583.5  Revised 1004 

583.6  Revised 321 

583.27    Added 321 

584.2  Heading,  (b)  and  (c)  re- 
vised  322 

584.2a    Added 323 

584.2-1  Heading  and  (a)  re- 
vised; (b)(12)  added 323 

584.2-2    Revised. 323 

Choptsr  VI— Farm  CradH 
Administration 

600    Revised. 16693 

606    Added      (effective      date 

pending) 19889 

Ef  f .  7-6-88 25481 

611  Authority  citation  re- 
vised.  12140, 

16695,  18810,  39080 
611.1136    Revised         (effective 

date  pending) 271SS 

Ef  f .  9-13-88 35303 

611.1140-611.1142   (Subpart  J) 

Removed 12140 

611.1140     (Subpart    J)    Added: 

interim 16695 

(d)  revised;  (e)  added 29446 

611.1145    Added 39080 

611.1162    (c)  added 18810 

611.1166    (d)  added 18810 

611.1172    (c)  and  (d)  added 18810 

611.1174  (c)  removed;  (d) 
through  (f)  redesignated  as 

(c)  through    (e);    new    (d) 
amended;  new  (cKS)  revised; 

new  (f )  added. 18810 


Page 
612    Authority  citation  revised; 
section    authority    citations 

removed 22136 

612.2150    (e)  added 22136 

614  Authority  citation  re- 
vised  35451 

614.4341    Revised 775 

Correctly  revised 3191 

614.4365-614.4368  (Subpart  K) 
Revised  (effective  date 
pending) 35451 

614.4440—614.4444  (Subpart  L) 
Revised  (effective  date 
pending) 35452 

614.4440    (c)  revision  eff.  2-2- 

88 2826 

614.4442    Revision  eff.  2-2-88 2826 

614.4510—614.4522  (Subpart  N) 
Heading  added  (effective 
date  pending) 35454 

614.4512  Added  (effective  date 
pending) 35454 

614.4513  Revised         (effective 

date  pending) 35454 

614.4514  Added  (effective  date 
pending) 35454 

614.4515—614.4519  Added  (ef- 
fective date  pending)...; 35455 

614.4520  Redesignated  as 
614.4525  (effective  date 
pending) 35454 

Added   (effective   date   pend- 
ing)  35456 

614.4521  Added  (effective  date 
pending) 35456 

614.4522  Added  (effective  date 
pending) 35456 

614.4525  Redesignated  from 
614.4520  (effective  date 
pending) 35454 

615  Authority  citation  re- 
vised  12141, 

27156,  35457.  39247,  40046 

615.5200-615.5215  (Subpart  H) 
Revised  (effective  date 
pending) 39247 

615.5215    Amended       (effective 

date  pending) 40046 

615.5220—615.5240  (Subpart  I) 
Removed  (effective  date 
pending) 39250 

615.5220—615.5250  (Subpart  I) 
Added  (effective  date  pend- 
ing)  40046 


Page 

615.5260—615.5280  (Subpart  J) 
Revised  (effective  date 
pending) 40047 

615.5290    Revised         (effective 

date  pending) 35457 

615.5330   (Subpart   K)    Revised 

(effective  date  pending) 40048 

615.5350—615.5370  (Subpart  L) 
Removed  (effective  date 
pending) 40049 

615.5390—615.5430  (Subpart  M) 
Removed  (effective  date 
pending) 40049 

615.5440  (Subpart  N)    Removed 

(effective  date  pending) 40049 

615.5560  (Subpart  R)    Added 12141 

Addition  confirmed 27156 

617  Heading  and  authority  ci- 
tation revised 27156 

617.7000—617.7090  (Subpart  A) 
Removed     (effective     date 

pending) 27156 

Removal  eff.  9-13-88 35303 

618  Authority  citation  re- 
vised  35305. 

35457.  39250 

618.8030  (b)  (6)  and  (7)  re- 
moved; (b)  (2)  through  (5) 
and  (8)  through  (13)  redesig- 
nated as  (b)  (3)  through 
(12);  new  (b)  (4),  (6).  (8)  and 
(11)  amended;  new  (b)(2) 
added;  heading,  (a),  (b)  in- 
troductory text,  (1)  and  new 
(3)    revised    (effective    date 

pending) 35305 

Eff.  10-13-88 40867 

618.8310  (b)(1)  Introductory 
text  revised  (effective  date 
pending) 35457 

618.8320    (b)  (9)  and  (10)  added 

(effective  date  pending) 35457 

618.8325  (a)  and  (b)  revised  (ef- 
fective date  pending) 35458 

618.8440    Added  (effective  date 

pending) 39250 

620  Authority  citation  re- 
vised  3335,  16697 

620.1  (a)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.2  (.k.)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.3  (j)(3)  Introductory  text 
and  (1)  revised;  (J)(3)(il)  re- 


Page 

designated  as  (j)(3)(iil)  and 
Introductory  text  revised 
and  (E)  and  (G)  amended; 
new  (j)(3)(li)  added;  inter- 
im  3335 

(c)  and  (j)(3)(i)  introductory 
text  amended  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

(j)(3)(ii)  revised  (effective 
date  pending) 16697 

Eff.  6-13-88 21986 

620.10  (a)     revised     (effective 

date  pending) 3337 

Eff.  3-8-88 7340 

620.11  (b)  (2)  and  (4)  revised 
(effective  date  pending) 3337 

Eff.  3-8-88 7340 

620.20  (b)  and  (c)  revised  (ef- 
fective date  pending) 3337 

Eff.  3-8-88 7340 

621.2  (a)(18)(i)  removed; 
(a)(18)  (11),  (ill),  (iv)  and  (v) 
redesignated  as  (a)(18)  (1), 
(11),  (Hi),  and  (iv);  (a)(24)  re- 
moved (effective  date  pend- 
ing)  3338 

Eff.  3-8-88 7340 

621.4  Heading  revised  (effec- 
tive date  pending) 3338 

Eff.  3-8-88 7340 

622  Authority  citation  revised; 
section  authority  citations 
removed 27284 

622.2    (d)  revised  (effective  date 

pending) 27284 

Eff.  9-13-88 35306 

622.51—622.60  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  27284 

Eff.  9-13-88 35306 

623  Authority  citation  revised; 
section  authority  citations 
removed 27285 

623.2    (d)    amended    (effective 

date  pending) 27285 

Eff.  9-13-88 35306 

624  Revised  (effective  date 
pending) 40050 

Chaptor  VII— National  Crodit  Union 
Administration 

Chapter        VII    Interpretation 

and  policy  statement 18268 
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TITLE  12  Chapter  VII— Con.  p^e 

701    Authority       citation      re- 
vised  19748 

701.6    (a)  revised 19748 

701.10    Removed 4845 

701.20  (c)  revised 9611 

701.21  (i)  added;  Interim 19751 

(c)(7)  revised 29645 

701.23  (aK3)       removed; 
(b)(l)(lv)  revised 4844 

701.24  Revised 19747 

701.33    Revised 29642 

701.35    (c)  revised 19748 

703  Authority      citation      re- 
vised  4844.  19752 

Interpretation      and      policy 
statement 18268 

703.1  Revised 4844 

Revised;  interim 19752 

703.2  (o)  revised 4844 

703.4  (a)  revised;  interim 19752 

704  Revised 42943 

725.2    (h)  through  (p)  redesig- 
nated as  (i)  through  (q);  new 

(h)  added 22472 

725.5  (c)  amended 22472 

745    Appendix  amended 22473 

747    Authority       citation       re- 
vised  29447 

747.501—747.507     (Subpart     E) 

Heading  revised 29447 

747.501  Revised 29447 

747.502  Revised 29447 

747.503  Revised ^ 29447 

747.505  Revised 29448 

747.506  Redesignated              as 
747.507;  new  747.506  added 29448 

747.507  Redesignated          from 
747.506 29448 

748.0  (b)  amended 4845 

748.1  (c)  revised 26232 

761    Removed 29646 

790    Heading  and  authority  ci- 
tation revised 29647 

790.1    (b)  revised 29647 

790.10    Removed 29647 

790.40—790.49  (Subpart  C)    Re- 
designated  as   791.9—791.18 

(Subpart  C)  and  revised 29647 

Correctly  removed 34481 

790  Appendix  A  removed 29647 

791  Revised 29647 

Authority    citation    correctly 

revised 34481 

795    Revised  (OMB  numbers) 3001, 

29652 


Pase 

795.1    (b)  table  amended  (OMB 

nimibers) 1005 

Chaptar  XI — F«d«ral  Financial 
Institutions  Examination  Council 


1101.3  (e)  revised 7341 

1101.4  (b)(l)(vii)  and  (5)  re- 
vised  7341 

Title  12— Proposed  Ruha: 

3 8550 

8 

203 

31706,  34307,  36656 

17061 

208 

19308 

220 

14812 

226 

8660.  21462 

228 

467,  38020 

229 

24093,  24316,  32359 

303 

36464,  41180 

308 

6392,  9406 

328 

8550 

330 

39746 

336  .. 

2fi2fi2 

346 

- 41180 

500—592  (Ch.  V) 41343 

509 - 40432 

512 

40432 

522 

13282,  40449 

523 

30686 

535  ... 

25500 

541 

13282,  40449 

542 

13282.  40449 

543  ... 

13282,  40449 

544 

13282,  40449 

545 

547 

13282,  16147.  40449 

13282,  40449 

548 

13282,  40449 

549 

„ 13282,  40449 

563 

563c... 

13131,  13133,  13282.  15230 

„ 23244,  31363,  35319 

569a.. 

13282,  40449 

569b.. 

13282,  40449 

569c... 

13282,  25169,  40449 

571.... 
575.... 

13133,  13282,  23244,  31363,  36319 

21474 

576.... 

21474 

677  ... 

21474 

584.... 

21838 

588.... 

13133 

611.... 

4416. 16934.  16936,  20637.  43897 

612 ... 

20637 

614.... 

4417, 

615.... 

15402,  16937,  16963,  39609 
4642. 

15402.  16937.  16948,  16963,  30071, 
34109,  39099 
617 16936 
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618 15402, 

16937,  16948.  16963,  20637,  20647 

620 20637,39609 

621 39609 

622 16966 

623 16966 

624 16968 

701...4992,  22666,  41609-41613,  42953-42955 

704 20122 

711 41614 

761 4866 

790 4996,42955 

791 4996 

792 42965 

796 42965 

TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Choptor  I — Smaii  Business 
Administration 

101.3-2    Amended 36005 

105.503  (aKl)  and  (b)(2)  re- 
vised  38941 

108  Regulations  at  51  FR 
20770-20782  and  52  FR 
27675-27679  confirmed;  au- 
thority citation  revised 10243 

108.5    (d)  amended 10243 

108.8  (d)(3)  amended;  (d)(7)  re- 
vised  10244 

108.502-1    (d)      (1)      and      (2) 

amended 35458 

108.503-3  (f)  introductory  text 
revised;  (f)(3)  removed;  in- 
terim  10243 

108.503-4    (c)(2)  amended 35458 

108.503-5    (d)(2)   revised;   OMB 

number 10244 

108.503-9    (a)(8)  amended 35458 

108.503-10    Corrected 1468 

108.503-15    (b)  revised;  (c)  and 

(d)  removed;  Interim 10243 

108.505  (f)(2)(iv)  correctly  re- 
vised  1468 

115    Revised 32202 

Eff.   date  deferred  to   11-28- 

88 41149 

115    Appendix  B  corrected 34872 

120.403-1    Amended 35459 

120.605-1    Amended 7345 

120.605-2    Redesignated  as 

120.605-3;      new      120.605-2 

added 7345 

120.605-3    Redesignated      from 

120.605-2 7345 


120.703    (a)(1)  revised 7345 

120.705  Redesignated  as 
120.706;  new  120.705  added 7345 

120.706  Redesignated  as 
120.707;  new  120.706  redesig- 
nated from  120.705 7345 

120.707  Redesignated  as 
120.708;  new  120.707  redesig- 
nated from  120.706 7345 

120.708  Redesignated  as 
120.709;  new  120.708  redesig- 
nated from  120.707 7345 

120.709  Redesignated  as 
120.710;  new  120.709  redesig- 
nated from  120.708 7345 

120.710  Redesignated  as 
120.711;  new  120.710  redesig- 
nated from  120.709 7345 

120.711  Redesignated  as 
120.712;  new  120.711  redesig- 
nated from  120.710 7345 

120.712  Redesignated  as 
120.713  and  revised;  new 
120.712  redesignated  from 
120.711 7345 

120.713  Redesignated  from 
120.712  and  revised 7345 

120.809  Revised 7346 

120.810  Added 7346 

121  Authority  citation  re- 
vised  30670.  32373 

121.1  (d)(2)  Table  2  amended 32373 

121.2  Footnote  19  revised 10245 

(d)(2)  Table  2  revised 18823 

(d)(2)  Table  2  amended 18821. 

36070.  43425 

(d)(2)  Table  2  corrected 21547 

(d)(2)  Table  2  text  ai  d  revi- 
sion eff.  date  corrected 26426 

(d)(2)  Table  2  amended;  Inter- 
im  29877 

122.7-3    Amended. 35459 

122.55-3    Amended 35459 

125  Authority  citation  re- 
vised  4009 

125.10    (b)  amended 4009 

133.1  (c)  table  revised  (OMB 
nvunbers) 9612 

136    Added 19760 

140  Authority  citation  re- 
vised  4113 

140.2  (c)  Introductory  text 
amended;  (c)  (1)  and  (2)  re- 
moved: (g)  and  (h)  redeslg- 
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TITLE  13  Chapter  I — Con.  Pace 

nated  as  (h)  and  (i);  new  (g) 
and  (j)  added 1607 

140.4  (a)(4)(i)  removed;  (a)  in- 
troductory text  and  (4)(il), 
(bXl)  Introductory  text,  (i), 
and  (ill).  (2)  Introductory 
test.  (U).  and  (iU).  (3).  (4)<vl) 
and  (5)  revised;  (a)(4)  redes- 
ignated as  new  (a)(4)(i)  and 
revised;  (a)(4)  heading 
added 1607 

(c)  redesignated  as  (e);  new 
(c).  (d).  (f).  and  (g)  added 1608 

140.6  Added 4113 

143    Added 8048.  8087 

145    Added;  nomenclature 

change 19176,  19204 

145.105    (p)(2)  and  (w)  added 19176 

145.110    (a)(l)(iiKC)(J).  (4)and 

(5)  added 19176 

145.313  (b)(3)  added 19176 

145.314  (b)(2)  (1)  and  (U) 
added 19176 

145.412  (b)(3)  added 19176 

145.413  (b)(2)  (1)  and  (ii) 
added 19176 

150.7  Corrected. 9726 

Chaptw  III — Economic  Dovolopmont 
Administration,  Dopartmont  of 
Commorco 

308  Authority  citation  re- 
vised  12511 

308.5  (c)(2)  revised;  interim 12511 

309.15    (a)  through  (c)  revision 

at  51  FR  23043  confirmed 13252 

309.18    (b)   revision   at   51   FR 

23043  confirmed 13252 

Tide  13— Proposed  Rules: 

105 24727 

108 ;. 38737.41351 

120 „ 33141 

121 15232, 

20857,  30689,  30691,  32821,  36990 

123 29691,  33494 

124 21482 

125 22015 


TITLE  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Fodorai  Aviation  Admin- 
istration, Dopartmont  of  Transpor- 
tation 

Page 

1.1  Amended 34210 

1.2  Amended 34210 

13    Authority  citation  revised...33783, 

34653 

13.1  (a)  revised 33783 

13.3    (a)  revised;  (b)  amended 33783 

(b)  corrected 35255 

13.15  Revised 34653 

13.16  Revised 34654 

13.20    (a)  revised 33783 

13.31    Revised 34655 

13.201—13.235       (Subpart       O) 

Added 34655 

13.220    (i)(2)  corrected 39404 

21    Special  PAA  conditions 1745, 

1746.      2722-2734,      8868.      13114. 
14784.  15018.  17171.  26038.  34276, 
37990.  39448 
21.93    (b)  introductory  text  re- 
vised; (b)(4)  added. 3539 

(b)(2)  revised 16365 

21.115    (a)  amended 3540 

23    Special  FAA  conditions 1745, 

1746.     2722-2734.     13114.     14784, 
15018,  37990,  39448 
Authority  citation  revised 26142 

23.2  Revised 30812 

23.561  (b)  and  (d)  revised 30812 

23.562  Added 30812 

23.783    (c)  revised;  (d)  and  (e) 

added 30813 

23.785    Revised 30813 

23.787    Heading,  (c).  (e).  and  (g) 

revised 30814 

(c)  corrected 34194 

23.807    (d)  (3)  and  (4)  removed; 

(a)(1)   and  (b)   introductory 

text  revised 30814 

(b)  introductory  text  correct- 
ed  ^. 34194 

23.811    Added/. 30814 

(a)  intrdductory  text  correct- 
ed  34194 

23.813    Added 30815 

23.967    (e)(1)  revised 30815 

23.1411    (b)(2)  revised 30815 

23.1413    Revised 30815 
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23.1457    Added 26142 

23.1459    Added 26143 

25    Special  FAA  conditions 8868. 

17171.  26038,  34276 
Authority     citation     revised; 
section    authority    citations 

removed 16365 

Authority  citation  revised 26143 

25.25    (a)(2)     amended;     (a)(3) 

added 16365 

25.561  (b)(3)  (1),  (11).  (Ui)  and 
(Iv)  revised;  (b)(3)(v)  and  (d) 
added 17646 

25.562  Added 17646 

25.785    (a)  revised 17647 

25.853    (a-1)  revised 32573 

25.1457    (c)    (1).    (2),    (3).    and 

(4)(i)  revised;  (c)(5)  added 26143 

25.1459    (a)(4)       revised;       (e) 

added 26144 

25    Appendix  F  amended 32573 

Appendix  P  corrected 37542,  37671 

27    Authority  citation  revised 26144 

27.67    (c)  removed;  (b)  revised 34210 

27.361    Revised 34210 

27.833    Added 34210 

27.859    (c)  revised;  (d)  through 

(It)  added 34211 

27.901  (b)(1)  revised;  (b)  (2), 
(3)  and  (4)  amended;  (b)(5) 

added 34211 

27.903    (a)  and  (b)  revised 34211 

27.923  (c),  (d).  (e)  and  (j)  re- 
vised; (k)  added 34212 

27.927    (b)(3)  revised 34212 

27.954  Added 34212 

27.955  Revised 34212 

27.961    Revised 34212 

27.963    (e)  and  (f )  added 34213 

27.969    Revised 34213 

27.971    Revised 34213 

27.975    Existing  text  designated 

as  (a);  (b)  added 34213 

27.991    Revised 34213 

27.997    Introductory    text    and 

(d)  revised „ 34213 

2*/.999    (a)  and  (b)(2)  revised 34213 

27.1011    Heading  revised 34213 

27.1019    (a)(3)  revised 34213 

27.1027    Added 34213 

27.1041    (a)  revised 34213 

27.1045    (c)(1)  revised 34214 

27.1091  (d)  removed;  (e)  redes- 
ignated as  (d) 34214 

27.1093    (b)(1)  revised 34214 


Pace 

27.1141    (c)    introductory    text 

revised 34214 

27.1143  (a),  (b)  introductory 
text.  (c).  and  (d)  introducto- 
ry text  revised 34214 

27.1163    (b)  revised 34214 

27.1189    (c)  revised 34214 

27.1193    (f)  added 34214 

27.1305  (1).  (m).  (q)  and  (s)  re- 
vised  34214 

27.1337    (e)  added. 34214 

27.1457    Added 26144 

27.1459    Added 26144 

27.1521    (g).  (h)  and  (1)  added 34214 

27.1549    (c)   and   (d)   amended; 

(e)  added 34215 

29    Authority  citation  revised 26145 

29.67    (a)(2)(i)  and  (3)(i)  and  (b) 

revised 34215 

29.361    Revised 34215 

29.549    (e)  revised 34215 

29.901    (b)(2)     revised;     (b)(6) 

added 34215 

29.903    (a)   and   (b)(2)   revised; 

(c)  (1)    and    (2)    amended; 
(c)(3)  added 34215 

29.908    (a)  revised;  (c)  added 34215 

29.923  (a)  (1).  (3)  introductory 
text  and  (11).  (b).  (c)  intro- 
ductory   text,    (d)    through 

(h)  and  (k)  revised 34215 

29.927  (c).  (d)  introductory 
text  and  (2)  revised;  (f) 
added 34216 

29.954  Added 34217 

29.955  Revised 34217 

29.961    Revised 34217 

29.963    (e)  added 34217 

29.967    (f )  removed 34217 

29.969    Revised 34217 

29.971    (c)  revised 34217 

29.975  (a)(5)  and  (6)(ii)  amend- 
ed; (a)(7)  added 34217 

29.991    Revised 34217 

29.997    Introductory    text    and 

(d)  revised 34217 

29.999    (a)  and  (b)(2)  revised 34218 

29.1001    Added 34218 

29.1011  Heading  revised;  (b)  re- 
moved; (c),  (d)  and  (e)  redes- 
ignated as  (b),  (c)  and  (d); 

new  (d)  amended 34218 

29.1019    (a)(3)  revised 34218 

29.1027    Added 34218 

29.1041    (a)  and  (c)  revised 34218 
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29.1043    (a)($)  added 34218 

29.1045    (c)  revised 34218 

29.1047    (a)(4)  introductory 

text  amended;  (a)(4)  (i)  and 

(ii)  revised 34218 

29.1093    (b)(1)  revised 34219 

29.1141    (f)    introductory    text 

revised 34219 

29.1143    Revised 34219 

29.1163    (d)  revised 34219 

29.1181    (b)  added 34219 

29.1189    (e)  and  (f )  revised 34219 

29.1193    (f)  added 34219 

29.1305  (a)  (4).  (17)  and  (19). 
(b)(2).  and  (c)  (1)  and  (2)  re- 
vised; (a)  (20)  through  (23) 
added;      (a)(18)      amended; 

(c)(3)  removed 34219 

29.1337    (e)  added 34219 

29.1459    Added 26145 

(a)(5)  corrected 30906 

29.1521  (f)  introductory  text 
and  (g)  introductory  text  re- 
vised; (h)  added 34220 

29.1549    (c)   and   (d)   amended; 

(e)  added 34220 

29.1557    (c)(l)(iii)  revised 34220 

33    Authority  citation  revised 34220 

33.7  (c)(1)  (V)  and  (vi)  revised; 
(c)(l)(vli)  redesignated  as 
(c)(l)(viii);     new     (c)(l)(vii) 

added 34220 

33.87  (d)  and  (e)  redesignated 
as  (e)  and  (f );  (a)  introducto- 
ry text,  (b)  introductory 
text  and  (2),  (c)  introducto- 
ry text  and  (1)  through  (5) 
and  new  (e)  revised;  new  (d) 
added 34220 

36.1  (a)(4)  and  (g)  added;  (c) 
amended 3540 

(c)  and  (g)  (1),  (3).  and  (4)  cor- 
rected  7728 

(g)  redesignated  as  (h);  new 
(g)  added 16366 

36.2  (a)  revised 3540 

36.3  Nomenclature  change 3540 

36.7    (c)(1)  amended;  (d)  and  (e) 

revised. 16366 

-  (c)(1)  corrected > 18950 

38.11    Added „ 3540 

(b)  corrected 7728 

36.201    (b)  revised;  (c)  and  (d) 

removed 16366 


P««e 
36.801—36.805       (Subpart      H) 

Added 3540 

36.801    Corrected. „..  7728 

36.803    Corrected 7728 

36.805    (b)  and  (c)  corrected 7728 

36.1501—36.1583     (Subpart     G) 
Redesignated    as    (Subpart 

O) 3540 

36.1501—36.1583     (Subpart     O) 
Redesignated  from  (Subpart 

G) 3540 

36.1501    Revised 16366 

36.1581    (a)   and   (b)   amended; 
(e)  redesignated  as  (f)  and 

revised;  new  (e)  added 3540 

(e)  corrected 7728 

(a)  revised;  (c)  removed;  (b). 
(d),  (e),  and  (f )  redesignated 
as  (c).  (e).  (f),  and  (g);  new 
(b)  and  (d)  added;  new  (g) 

revised 16366 

(a)  and  (b)  corrected 18950 

36    Appendix  B  amended;   Ap- 
pendix H  added 3541 

Appendix  H  corrected 4098, 

6793.  7728 

Appendix  A  amended 16367 

Appendix  B  amended 16368 

Appendix  C  amended 16372 

Appendix  A  corrected 18835 

39.13    8-14. 

233,  493.  495,  496.  1335.  1469, 
1609-1612.  1614,  2005.  2479.  2735- 
2737.  3002-3004.  3577-3581,  3737- 
3739,  4114,  4115,  4384,  4604,  4605, 
5153-5155,  5364-5366,  5760,  5763, 
5764,  6794,  6795.  7347,  7349,  7730- 
7732,  8615,  8616,  8730,  8869-8871, 
9284,  9432,  9433,  9865.  9867.  10246. 
11246.  11642-11644,  11838,  11839, 
12142.  12377.  12512.  12915.  12916. 
13115.  13253.  14785.  14787.  15361, 
15363,  15364,  16247-16251,  16380, 
16381,  16383-16387,  16698-16700, 
17018,  17019,  17176-17179,  17918, 
18077-18086,  18549,  18835,  19265- 
19267,  19766-19769,  20102,  20826- 
20831,  21411,  21414,  21628,  21631, 
21810,  23219,  23754,  23756,  24252, 
24683,  25134-25141,  25317,  25319, 
26039-26046,  26763-26765,  26989. 
26990,  27479,  27480.  27848,  27956, 
28856-28861,  29000.  29449-29452, 
29653,  29654,  29878,  30024,  30025, 
30426.  30975-30983,  31296,  32031. 


OCTOBER  1988 
CHANGES  JANUARY  4  THROUGH  OCTOBER  31,  1988 


57 


Page 
32032.  32889.  33446-33449.  34039. 
34041,  35307-35308,  36006.  36270. 
36271.  36435-36439.  36964.  36966. 
37543,  37992-38004,  38285,  39251, 
39450.  39451.  40052.  41150-41158, 
41313,  41314 

Technical  correction 232 

Corrected 3807, 

7074,  10188,  12914.  22648,  36150. 

39839 

Effective  date  corrected 36697 

47  Authority  citation  revised; 
section  authority  citations 
removed 1915 

47.11  (a)  amended 1915 

Technical  correction. 3803 

47.47    (a)(2)  revised 1915 

Technical  correction 3803 

49    Authority  citation  revised 1915 

49.17    (d)  revised;  (e)  removed 1915 

Technical  correction 3803 

61.95    Added;  eff.  1-12-89 40322 

61.193  (b)  introductory  text  re- 
published; (b)  (4)  and  (5)  re- 
designated as  (b)  (5)  and  (6); 
new  (b)(4)  added;  eff.  1-12- 
89  40322 

61.195  "7d)    revised;"  e^^^^ 

89 -» 40322 

71.12  Revised;  eff.  1-12-89 40322 

71.50    668 

71.107    25142 

Correctly  designated 27106 

71.123    2007. 

2008.  2010.  2011.  2013.  2014,  2481. 
2482.  2484.  3006.  3007.  3010.  3582. 
3583.  7351.  7352,  8172.  8173,  9868, 
16388,  19269,  21811,  24254,  26047, 
28862,  33451,  33452,  34042,  39253, 
40055,  40409 

Corrected 5155. 

5521,  6059,  6219,  36150,  36560. 
39254 

Technical  correction 17535 

71.161  6796. 

7352,  8174.  23221.  34277.  37544 

71.163  40408 

71.171  497. 

4118.  6142.  7349.  11061,  11840, 
12917,  17020,  17690,  22138,  23220, 
23604,  23605,  25322,  26233,  27849, 
30671,  31297,  32033,  33450,  36558 

Corrected 8302,  9867,  33453 

Regulations  published  50  FR 

19909  eff.  11-17-88 36966 

Eff.  4-6-89 40053 


Page 

Eff.  2-9-89 41159 

71.181  497, 

1336.  1614,  4117-4119,  6140-6142. 
6796.  7350.  8617.  9285.  10528. 
11061.  12918.  13115-13117.  16252. 
16253.  17020.  17180.  17690.  17919- 
17921.  19268-19270.  20103,  20832. 
20833,  22137,  22138,  23221.  23605- 
23607,  25143,  26233,  26427,  27849, 
27850,  27957,  31297,  32210-32214, 
33451.  34042.  35309.  36559.  36560, 
38004,  39252,  40054,  43426 

Corrected 11841. 

17535,  20414,  20833,  24253.  24551. 
27481.  30671 

Effective  date  corrected 28861. 

28862 

Technical  correction. 29800 

Eff.  1-12-89 32211.  39253 

Eff.  2-6-89 32213 

Eff.  7-9-89 40054 

71.203    9868. 

26047.  28862 

71.207     9868 

71.401    3717 

Corrected 6219.  21396 

(a)  and  (b)  designations  re- 
moved; text  consolidated 
and  redesignated  as  71.403 
and  heading  added;  eff.   1- 

12-89 40322 

71.403    Redesignated  from 

71.401  (a)  and  (b);  (a)  and 
(b)  designations  removed; 
heading    added;    eff.    1-12- 

89 40322 

71.501     3843, 

6919,   11022,   15637,   19742,  24408. 
27661.  34276,  36545 
Regulation  at  52  PR  47305  ef- 
fective date  deferred 3008 

Regulation  at  52  PR  47308 
corrected  and  effective  date 

deferred 3008 

Corrected 18836.  39452 

73.22    8175 

73.23    34277 

73.25    4846 

73.26 25323 

73.29 6797.  8174 

73.31    4846,  7352,  39255 

Corrected 13254 

73.34    40410 

73.37     29453 

73.41    37544 
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73.45    7353 

73.48    24255 

73.51    23221 

73.52    8175 

73.55     25324 

73.57    23222 

73.88 3010 

73.64    3011 

73.66 15021 

73.67    15022 

75.100    498, 

1338-1340.  2015,  2017,  2018,  9868, 
14787.  24254,  24256,  25144.  28862. 
43860 

Technical  correction... 27106 

Corrected 32214 

91  Special  FAA  Reg.  47  at  52 
FR  47672-47673  correctly 
designated  as  Special  FAA 

Reg.  47-2 233 

Special       FAA       Reg.       51-1 

added ;.  3812 

Technical  correction 4846,  25050 

Special  FAA  Reg.  50-1  redes- 
ignated as  Special  FAA  Reg. 

50-2  and  revised 20273 

Special   FAA   Reg.   50-2   cor- 
rected  21988.  32603 

Authority  citation  revised 26145 

Special  FAA  Reg.  50-2  amend- 
ed  36947 

91.24    (b)  and  (c)  revised 23374 

91.35  (b)  redesignated  as  (f); 
new   (b).   (c),    (d).    and   (e) 

added 26145 

(d)(2)  corrected 30838 

(b)  and  (c)  corrected 30906 

91.88    (f)  added 23374 

91.90    Revised „ 23374 

Revised:  eff.  1-12-89 40323 

(aHS)  corrected. 43320 

91    Appendix  D  added 23374 

Appendixes  E  and  F  added 26146 

Appendix  D  corrected 26592 

Appendices  E  and  F  correct- 
ed  30906 

95    1007, 

6575,  15366.  23224,  31299.  41316 
Regiilation  at  53  FR  15366  ef- 
fective date  corrected. 20103 

97.21—97.35    500. 

3012,  3013,  4847,  6592,  8873.  11063, 
12378,  15373,  16389.  19771.  21812. 
23227.  26234.  27676.  29001.  31305, 
34040.  35310.  36967.  39453,  43427 


Pa«e 

99    Revised 18217 

99.1  (b)  (1).  (3)  and  (5)  correct- 
ed  21989 

(b)  revised 39845 

99.11  (a)  revised 39845 

99.12  Added 39845 

99.23    Corrected 21989 

99.42  Corrected 21989 

Correctly  revised 34043 

99.43  Corrected 21989 

108.9    Technical  correction 2223 

121  Authority  citation  re- 
vised  8728,26147 

Authority  citation  amended 12361 

Technical  correction 40316 

121.312    (a)  (1),  (2),  (5),  and  (6) 

revised:  (a)(7)  added 32581 

121.317  (a)  revised:  (b)  and  (c) 
redesignated  as  (d)  and  (f) 
and  revised:  new  (b),  (c),  (e), 

(g),  (h).  and  (i)  added 12361 

Technical  correction 14888 

121.343  (a)  introductory  text 
amended;  (e)  through  (i)  re- 
designated as  (g)  through 
(k):  new  (e)  and  (f )  added 26147 

121.358  Added:  eff.  1-2-89 37696 

121.359  (e)  redesignated  as  (f): 

new  (e)  added 26147 

121.404    Added:  eff.  1-2-89 37696 

121.407    (d)  added:  eff.  1-2-89 37696 

121.409    (d)  added:  eff.  1-2-89 37696 

121.419    (a)(2)(vl)    revised:    eff. 

1-2-89 37696 

121.424    (a),  (b).  and  (d)  revised: 

eff.  1-2-89 37697 

121.427    (d)(1)         introductory 

text  revised:  eff.  1-2-89 37697 

121.433    (c)(2)        revised:        (e) 

added:  eff.  1-2-89 37697 

121.571    (aKlKi)  revised 12362 

Technical  correction 14888 

121.703    (a)      (15)      and      (16) 

amended:  (a)(17)  added 8728 

121    Appendix  B  revised 26147 

Appendix  B  corrected 30906 

Appendix  E  amended:  eff.  1-2- 

89 37697 

125  Authority  citation  re- 
vised  26148 

125.202    Removed 26148 

125.225    Added 26148 

(b)  introductory  text  and  (i) 

corrected 30906 

125.227    Added 26149 
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125    Appendix  D  added 26150 

Appendix  D  corrected 30906 

129.25    Technical  correction 2223 

135    Authority      citation       re- 
vised  12362.  26151 

Special  FAA  Reg.  50-1  redes- 
ignated as  Special  FAA  Reg. 

50-2  and  revised 20273 

Special    FAA   Reg.    50-2   cor- 
rected  21988.32603 

Special  FAA  Reg.  50-2  amend- 
ed  36947 

Technical  correction 40316 

135.10    Revised;  eff.  1-2-89 37697 

135.117    (a)(1)  revised 12362 

Technical  correction 14888 

135.127    Added 12362 

Technical  correction 14888 

135.151  (a)  and  (b)  revised:  (d) 

and  (e)  added 26151 

135.152  Added 26151 

135.177    (a)(3)  revised 12362 

Technical  correction 14888 

135.293    (a)(7)  revised;  eff.  1-2- 

89 37697 

135.345    (b)(6)  revised:  eff.  1-2- 

89  37697 

135.351    (b)72)  revised:  eff.  i-2-^ 

89 37698 

135    Appendixes  B,  C,  D.  and  E 

added 26152 

Appendixes  B.   C,  D.  and  E 

corrected 30906 

139.3    Corrected 4258 

139.201    (c)  corrected 4119 

139.205    (b)(25)  corrected 4119 

(b)(10)  corrected 4258 

139.209    (c)  corrected 4119 

139.311    (f)  added 40843 

139.313    (b)(2)  corrected 4258 

139.317    (f)  and  (g)(3)  correct- 
ed  4120 

(g)(3)  and  (i)(3)  corrected 4258 

139.319    (e)(2)   correctly   desig- 
nated; (i)(2)(i)  and  (J)(2)(x) 

corrected 4258 

(J)(4)  revised 40843 

139.321    (c)    correctly    revised; 

(h)  corrected 4120 

(b)(6)  revised 40843 

139.325    (c)  (6)  and  (7)  correct- 
ed  4258 

139.327    (d)    and    (e)    correctly 

designated  as  (c)  and  (d) 4120 

139.339    (c)(8)  corrected 4258 


P»«e 

150  Authority  citation  re- 
vised  8723 

150.3  Amended 8723 

150.7  Amended 8724 

Corrected 9726 

150    Appendix  A  amended 8724 

156    Added 41303 

Chapter  11 — Office  of  the  Secretary, 
Department  of  Transportation 
(Aviatien  Proceedings) 

215    Revised 17923 

234.8  (a)  tunended  and  (b)(4) 
revision  at  52  FR  48397  con- 
firmed  27677 

255.4  (e)(1)  revision  at  52  FR 
48397  confirmed 27677 

298.36    (a)  revised 17924 

302.3    (a)  revised 16701 

389.25    Table  amended 17924 

Chapter  III — Office  of  Commercial 
Space  Transportation,  Department 
of  Transportation 

Chapter  III    Chapter  revised 11013 

400  Revised 11013 

401  Revised 11013 

404  Revised 11013 

405  Revised 11014 

406  Revised 11015 

411  Revised 11015 

413  Revised 11016 

415  Revised 11017 

Chapter  V — National  Aeronautics 
and  Space  Administration 

1201.200    (a)    (1)    and   (3)   and 

(c)(8)  revised 33110 

1201.400  (c)  revised 33110 

1203.202    (f )  and  (g)  revised 41318 

1203.604    (c)(2)(ii)  revised 41318 

1206.300  (b)(7)  correctly  re- 
vised  5765 

1206.401  (c).  (f),  (j).  (k),  and  (1) 
correctly  revised 2738 

1206.500  Introductory  text  cor- 
rectly revised 2738 

1206.503  (a)(4)  correctly  re- 
vised  2738 

1207.403    (b)(2)  revised 4606 

1207.405    (a)(4)  redesignated  as 

(a)(5):  new  (a)(4)  added 4606 
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TITLE  14  Chapter  V— Con.  Pace 

(a)(2)   (V)   and   (vi)   correctly 

designated  and  revised 5765 

1215    Appendix  A  revised 26235 

1216.100—1216.103  (Subpart 

1216.1)  Authority     citation 
added 9760 

1216.103  (a)  introductory  text. 
(b)(2)  and  (3).  and  (c)(2)  re- 
vised  9760 

1216.200—1216.205  (Subpart 

1216.2)  Authority     citation 
added 9760 

1216.202    Revised 9760 

1216.204  (a),  (e)(2).  and  (f)  re- 
vised  9760 

1216.205  (b)(9)  revised 9760 

1216.300—1216.321  (Subpart 

1216.3)  Authority     citation 
added 9760 

1216.301  (b)  revised 9760 

1216.302  (a)  introductory  text 
revised;  (a)(4)  and  (f) 
added 9761 

1216.303  (a)  introductory  text 

and  (c)  revised 9761 

1216.304  Introductory  text, 
(aMl).  and  (b)(1)  revised 9761 

1216.305  (d)(1).  (4).  and  (5)  re- 
vised  9761 

1216.306  (a),  (b).  and  (c)  re- 
vised  9761 

1216.308  (a)  and  (b)  revised 9761 

1216.309  Revised 9762 

1216.310  (a)  revised 9762 

1216.311  Revised 9762 

1216.313    (b)  revised;  flush  text 

following  (b)  designated  as 

(c)  and  revised 9762 

1216.315  Revised 9762 

1216.316  Revised 9762 

1216.318  Revised 9763 

1216.319  Revised 9763 

1216.320  (a)(3)  and  (b)  re- 
vised  9763 

1216.321  (a)(3)  and  (5)  and  (c) 
through  (f)  revised 9763 

1251  Authority  citation  re- 
vised  25882 

1251.501—1251.570  (Subpart 

1251.5)    Added 25882.  25885 

1251.570    (c)  revised 25882 

1260.107    (f)  revised 38286 

1260.110    Added 38286 

1260.202    (b)    (1)    through    (4) 

and  (c)  revised 38286 


Pace 

1260.210    Added 38286 

1260.420    (f)  added;  interim 29328 

(d)  amended;  (g)  added 38286 

1261.316  Added 27482 

1261.317  Added 27483 

1265    Added;  nomenclature 

change 19177,  19204 

1265.105    (w)  added 19177 

Title  14 — Proposed  Rules: 

1—199  (Ch.  I) 1038, 

6830.  11868.  20124.  22331.  27051. 

28888.  29482.  32077.  39611.  40449. 

40738 

11 18530 

15 31608 

21 2037. 

2039.  2761.  3040.  3042.  11869.  13283. 

18097.  18530.  19798.  20860.  26086. 

28888.  30292.  36990.  38020 
23 2037. 

2039.  2761.  11869.  13283.  18530.  19798. 

20860.  28888 
25 3040. 

3042.  4314.  8742.  18022.  18097.  18526. 

18530.  26086.  30292.  36990.  38020 

27 7479.  9190.  10826,  11162 

29 4314.  7479.  9190.  10826.  11162 

34 18530 

39 258, 

514.  515.  1371-1374.  2227.  2228.  2500. 

2502.  2763.  2765.  3044-3048.  3600- 

3604.  3753.  4418.  4419.  5080.  5189. 

5192.  5428.  5801.  7371-7373.  7764. 

7765.  8220.  8633.  8634.  8926-8928. 

9322.   10252.   10254.   11674-11676. 

11678.  11871.  12427.  12947.  13285. 

13286,  14813.  14814.  15057.  15403- 

15406.  16289.  16438.  16722.  16724. 

17077.  17222.  17721.  17956.  18854. 

18855.  19799-19804.  19858.  19861. 

20414.  21489.  21669.  22018.  22020. 

22181.  22332.  22657.  22659.  23250- 

23253.  23642.  23643.  23771-23774. 

25171.  25172.  26785.  26787.  27051. 

27176.  27527.  27529.  27869.  28002. 

28004.  28006.  29692-29695.  29912. 

30435.  31012.  31015.  31016.  31364. 

31365.  32077-32080.  32403.  32920. 

32921.  33495-33501.  34116,  34117. 

35319-35322.   36055.   36340-36343. 

36466.  36467.  36992.  36994.  37588. 

38022.  38023.  38297-38301.  40071. 

40072.  40450.  41186-41196 

45 18530 

61 8368.  18250.  24178.  29582 

63 8368.  18250 

65 8368.  18250 
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Page 
71 516. 

517.  619.  670.  674.  907-910.  1375,  2503. 

2504.  3049.  3528.  4179.  4306.  6160- 

6162.  6666.  6830-6832.  7374-7377. 

7468.  8635.  8929.  9124.  9323.  9758. 

9948.  9949.  10546.  11100.  11101.  12866. 

12947.  13287.  14816.  14817.  16290. 

16291.   17078-17080.   17223-17225. 

17723.  17724.  17957.  17958.  18857. 

19311.  20864.  22182.  22183.  23255- 

23257.  23644.  25174.  25175.  25345- 

25347.  25406.  26087,  26275-26278. 

27350.  27530.  27870.  28007,  28008. 

28889.  30298.  30695.  31366.  32250. 

32251.  33502-33504.  35323,  35324, 

36581,  37589.  38024.  38025.  38411. 

39312-39314.  40073.  41198.  41352. 

41512. 43447 
73 517. 

991.  7377.  7378.  9124.  11102.  20125. 

30298.  40452 
75 10255. 

20126.  22183.  23258.  31018.  31019. 

36996.  40452.  40825.  43898 

91 3606. 

4306.  4314.  7096.  8930.  9758.  18530 

99 39846 

107 9094 

119 39852 

121 4314. 

8368.  17650.  18250.  18526.  24890.  39852 

125 4314,  39852 

127 39852 

129 34874 

133 9190 

135 3606. 

4314.  7096.  8368.  8930.  17650.  18250. 

24890.  39852 

141 24178,  29582 

143 24178,  29582 

157 39062 

221 25615,27351 

241 9653.9653 

298 ., 12774 

316 4180 

382 23574.  36997 

389 25615 

399 41353 

1260 29913 


TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  the  Secretary 
of  Commerce 

4    Revised 6972 

4.3    (c)(1)  corrected 16211 

4.5  (a)  and  (c)  corrected 16211 

4.6  (a)(4)  corrected 16057 


Pace 

(a)  introductory  text  and  (4) 
and  (b)(3)  corrected 16211 

4.7  (b)(1),  (d)  (1),  (2)  introduc- 
tory text  and  (i),  and  (3), 

and  (e)  corrected 16057 

4.8  (d)  and  (e)  corrected 16058 

4.9  (a)(2)  and  (c)(1)  introducto- 
ry text  corrected 16058 

(a)(8)  corrected 16211 

4b.l    (d)(1)  and  (e)(3)  revised 26236 

4b.2  (b)(6)  removed;  (b)  (7) 
through  (10)  redesignated  as 

(b)  (6)  through  (9) 26236 

4b.3  (c).  (f)(2),  and  (h)  amend- 
ed  26236 

4b.4    (b)  amended 26236 

4b.5  (a)(2)  ad  (g)(3)(ii)  amend- 
ed  26236 

4b.8    (a)(l)(ii)  and  (2)(ii)(D) 26236 

4b.9    (b).  (c),  (e),  (g)(1),  (h)  and 

(i)  amended 26236 

4b  Appendix  A  amended;  Ap- 
pendix B  removed;  Appendi- 
ces C  and  D  redesignated  as 

Appendices  B  and  C 26236 

8c    Added 19277 

8c.3    Corrected 25722 

8C.70    (b)  corrected 25722 

15    Revised 41318 

15a    Revised 41319 

15b    Added 15548 

18    Authority  citation  revised 6798 

18.3  Revised 6798 

18.4  Heading,  (a)  introductory 

text  and  (2)  revised 6798 

18.5  (b)  (1),  (2)  and  (5)  and  (g) 
revised 6798 

18.6  (a)  revised 6799 

18.7  (b)  revised 6799 

18.11  (b)  introductory  text  and 

(1)  amended 6799 

18.12  (a)  and  (b)  amended 6799 

18.14    (b)  and  (c)  revised 6799 

18.16    (c)  amended 6799 

18.18  Amended 6799 

18.19  Heading  revised;  text 
amended 6799 

18.20  (a)  revised 6799 

18.21  Amended 6799 

18.22  Revised 6799 

18.24    Amended 6800 

24    Added 8048,  8087 

24.31    (b)(1)  added 8049 

24.34    Revised 8049 

26    Added 19177,  19204 
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LSA^LIST  OF  CFR  SECTIONS  AFFEaED 


CHANGES  JANUARY  4  THROUGH  OCTOBER  31,  1988 


TITLE  15  SubtItU  A— Con.  Pvt 

Nomenclature  change 19178 

26.110    (a)(3)  added 19178 

Chapter  III — lnt«matienai  Trad*  Ad- 
ministration, Dopartmont  of  Com- 
morco 

Chapter    III    Export    controls 

continued „ 3014 

383.14    (e)  revised 17925 

368—399  (Subchapter  C)  Re- 
moved; regulations  trans- 
ferred to  Chapter  VII 37751 

368  Redesignated  as  Part  768 37751 

369  Redesignated  as  Part  769 37751 

370  Redesignated  as  Part  770 37751 

370.3  (a)(l)(ii)  removed;  (a)(1) 
(ili)  through  (vii)  redesignat- 
ed   as    (a)(1)    (ii)    through 

(vl) 12668 

370.14    (a)     introductory     text 

and  (3)(ii)  amended 6143 

371  Redesignated  as  Part  771 37751 

371.2    (c)(7)  revised;  footnotes  2 

through  13  redesignated  as 
footnotes  4  through  15;  new 
footnotes  2  and  3  added 12668 

371.5    Heading    revised;    (b)(1) 

amended 26048 

371.17    (e)(2)(iil)   and   (f)(l)(iv) 

amended 12669 

(e)(4)(i)  amended 18550 

(e)(2)(vi)  revised:  interim 28863 

371.22    (c)(2)(l)  revised 12669 

372  Redesignated  as  Part  772 37751 

372.4  (i)  (1)  and  (3)  revised; 
(i)(6)  added 1615 

(i)  (1).  (3)  and  (6)  correctly 
designated:  (i)(l)(iii)  and  (6) 
corrected 16390 

372.8  (c)(  1 )  amended 23230 

372.9  (f)  revised;  new  (g) 
added 22475 

372.11    (h)(5)  revised 1616 

(d)( 3 )  amended 6143 

(h)(5)  corrected 16390 

373  Authority  citation  re- 
vised  35800 

Redesignated  as  Part  773 37751 

373.2  (b)(3)  amended 12669 

373.3  (g)(3)(viii)  amended; 
(b)(l)(i)  revised 12669 

373.7    (b)(1)  and  (3)  amended 12669 

(i)(4)  amended 18550 


Page 

373  Supplement  No.  1  amend- 
ed  12669. 

17021,  27157,  35800 

374  Redesignated  as  Part  774 37751 

374.2  (a)(1)  revised 23607 

374.3  (b)(4)  added 1616 

(c)(l)(ii)  amended 24438 

375  Redesignated  as  Part  775 37751 

375.1  Table  amended 24438, 

25145,  28864,  36272 

375.2  (b)(  1 )  amended 24438 

375.3  (b)  footnote  No.  1 
amended 24438 

(b)  amended 25145 

(b)  footnote  revised 28864 

375.6  (c)(3)  amended 27158 

375.7  Heading  and  (a)  revised; 
(b)  (1),  (2),  (3),  and  (4),  (c), 

and  (d)  amended 24438 

375.9  Introductory  text,  (a), 
(b)(3)  heading  and  text,  (c), 
(e)    introductory    text,    (f), 

and  (g)(1)  amended 24439 

375  Supplement  No.  1  amend- 

gjj  24439  25145 

376  Redesignated  as  Part  776....'.  37751 

376.10  (a)(3)(lii)(B)  Note  1 
amended 2583 

376.13    (b)(1)  revised 18550 

377  Redesignated  as  Part  777 37751 

378  Redesignated  as  Part  778 37751 

378.3  Introductory  text  amend- 
ed  12669 

379  Authority  citation  re- 
vised  35460,  35804 

Redesignated  as  Part  779 37751 

379.4  (c)  introductory  text 
amended 12669 

(f)(3)  removed 21990 

(d)  introductory  text  and  (1) 
revised:  (d)(20)  amended: 
(d)(21)  redesignated  as 
(d)(24);  new  (d)  (21),  (22), 
and  (23)  added 35460 

(d)(20)  amended;  (d)(21)  re- 
designated as  (d)(22):  new 
(d)(21)  added 35804 

(f)(l)(i)(Q)  revised 36272 

379.8  (a)(3)  amended 36272 

379  Supplement  No.  4  amend- 
ed  35461,35804 

Supplement  No.  3  amended 36440 

Supplement  No.  4  corrected 38835 

385    Redesignated  as  Part  785 37751 
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Pace 

385.1  (b)(1)  removed;  (b)(2)  re- 
designated as  (c);  (b)  re- 
vised; Interim 28863 

385.4  (e)(1)  revised;  (e)(2)  re- 
designated as  (e)(6):  new  (e) 
(2)  through  (5)  added 25325 

385.6  (a)  amended;  (b)  re- 
moved: (c)  redesignated  as 
(b) 12669 

386    Redesignated  as  Part  786 37751 

386.1  (b)(2)(i)  and  (c)(2)(i) 
amended 25146 

386.2  (d)(2)  amended:  (d)(3) 
added:  (d)(4)  revised;  (d)(5) 
removed 22475 

387—390    Redesignated  as 

Parts  787—790 37751 

390.4    Revised 20834 

391    Redesignated  as  Part  791 37751 

391.2    (d)(2)(iii)  amended 36008 

391    Supplement  No.  1  added 36008 

399  Authority  citation  re- 
vised.  35460. 

35800,  35804 

Redesignated  as  Part  799 37751 

399.1    Supplement  No.  1.  Group 

0  amended 7733. 

18272.  26048.  35463.  35800. 
36561 
Supplement  No.   1,   Group   1 

amended 17021. 

26048.  35800.  36561.  36562 
Supplement  No.   1.   Group   1 

corrected 38835 

Supplement   No.    1.   Group   2 

amended 17691, 

26048,  33453,  36561 
Supplement  No.   1,   Group  3 
amended 17021, 

18272,  26048,  33453.  35463,  35464. 
35800-35802.  36561.  36562 

Supplement  No.  1.  Group  3 

corrected 38835 

Supplement  No.  1.  Group  4 

amended 1616. 

26048.  33453.  35464.  35465.  35803. 
36272.  36561.  36562 
Supplement  No.  1.  Group  5 

amended 2583. 

2593.  10071.  12669.  16701,  17021. 

18273.  21990.  25147.  26048.  27157. 
28865.  33453.  36272.  36440-36448. 
36561.  36562 

Supplement  No.   1.  Group  5 

corrected 3490. 

16254.  38835 


Page 

Supplement  No.   1.  Group  6 

amended 18273. 

26048.  35465.  35804.  36561. 
36562 
Supplement  No.   1.   Group   7 

amended 108. 

17022.  18273.  26048.  35465.  35804. 
35805.  36272.  36561.  36562 
Supplement  No.    1,   Group   8 

amended 26048. 

35466.  36561 
Supplement  No.   1.   Group  9 

amended 17022. 

26048.  33453.  36562 

399.2  Supplement  No.  1 
amended ..108. 

12669.  30027 
Supplement  No.   1  amended; 
amendment  at  51  FR  37908 
eff.  10-27-86 35467 

Chapter  VII — Bureau  of  Export  Ad- 
ministration, Dopartmont  of  Com- 
merce 

Chapter  VII  Chapter  estab- 
lished; regulations  trans- 
ferred from  Chapter  III. 
Subchapter  C;  nomenclature 
change 37751 

768—779  Redesignated  from 
Parts  368  through  379  and 
authority  citations  revised 37751 

773.3  (f)(3)(v)  and  (l)(4)(ii) 
amended:  (l)(4)(ii)  heading 
revised 41322 

(d)(4)  and  (l)(4)(ix)  removed 43428 

773  Supplement  No.  1  amend- 
ed  43428 

785—791  Redesignated  from 
Parts  385  through  391  and 

authority  citations  revised 37751 

785.7    (a)  amended 40411 

799  Redesignated  from  Part 
399  and  authority  citation 
revised 37751 

799.1  Supplement  No.  1,  Group 

5  amended 40411.  43428 

Supplement  No.   1.  Group   6 

amended 40411 

Supplement  No.   1.   Group  8 

amended 40411 

799.2  Supplement  No.  1 
amended 43429 


20-M5   0   -    88    -    3    (  10) 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  OCTOBER  31,  1988 


TITLE  15— Con. 
Chaptar  Vlli — Bureau  of  Economic 
Analysis,  Doportmont  of  Commorco 

Page 

801.9  (b)(6)  added 39455 

(b)(l)(ii)  revised 41563 

806.15    (J)  (1)  and  (2)  amend- 
ed  1016 

(h)  (1)  and  (2)  amended 15198 

806.17    Revised 1016 

Chaptor  IX — National  Ocoonic  and 
Atmosphoric  Administration,  Do- 
partmont  of  Commorco 

922    Revised 43806 

Title  IS— Proposed  Rules: 

4b 10256 

7 „ 12880 

303: 13414.  39486,  39612 

370 „ 23228,  24551,  26131 

379 „ 418,  2505,  8221 

386 23228,  24551,  26131 

768 40074 

770 „ 40074 

771 „ 40074 

772 40074 

773 40074 

774 40074 

775 40074 

776 „ 40074 

777 40074 

778 40074 

779 40074 

785 _ 40074 

786 „ 40074 

790 „ 40074 

799 „ 40074 

801 „ 23124,  26603 

806 „ 4420,  36468 

921 „ 43816 

TITLE  16— COMMERCIAL 
PRACTICES 

Chaptor  I — Fodoral  Trodo 
Commission 

2.51    (b)  revised 40868 

13    Amended 609, 

2223.  2224,  4009,  9104.  9108,  10367, 
11247.  12379,  17022.  17452.  17453, 
18273,  18274,  19771,  20834,  24439, 
24683,  26990,  27335,  29226,  31306. 
38941 
Corrected 26236 

300.10  (a)  revised 31314 

300.31  Revised 31314 


Pace 

301.19    (1)  revised 31314 

301.41    Revised 31315 

303.16    (a)  revised 31315 

303.39    (a)  revised 31315 

304.1    (k)  added 38942 

304.6    (b)  (3)  and  (4)  revised 38942 

305    Authority       citation       re- 
vised  18551.  19729 

Energy  efficiency  ranges  con- 
firmed  39741 

305.9    (a)  revised 5971 

305    Appendix  F  amended 18552 

Appendixes  H  and  I  revised 19729 

Appendixes  Dl,  D2,  and  D3 

amended 26238 

444.3    Exemption  granted 19893 

455    Exemption  granted 16390 

Form  republished 16395 

Staff  compliance  guidelines 17658, 

17660 
500    Existing     regulations     un- 
changed  20834 

Chaptor  II — Consumer  Product  Safoty 
Commission 

1000    Revised 17453 

1015.12    (a)  revised 3868 

1016    Revised 6594 

1500.14    (b)(3)   (1)   and   (ii)   re- 
vised  3018 

1501.1—1501.5       (Subpart       A) 

Heading  added 19282 

1501.20  (Subpart  B)    Added;  en- 
forcement  deferred   to    11- 

23-89 19282 

Technical  correction 21964 

1700    Authority      citation      re- 
vised  41160 

1700.14    (a)(10)(xvii)  revised 41160 

Title  16 — Proposed  Rules: 

13 141, 

1039,  2230,  2506,  2508,  3214,  6667, 
9666,  12534,  16725,  16727,  19930, 
20127,  20131.  22022,  25502,  27357, 
27871,  28655,  30436.  31019,  31708. 
33142,  33144,  34307.  34776.  36831 

240 43233 

300 5986 

301 5986 

303 5986 

305 22022.  22106 

419 25503.  39103 

435 43448 

438. 29482 

453 2767.  19864 
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600 29696,  30754 

801 36831 

802 36831 

803 36831 

1000-1750  (Ch.  II) 6833 


1306 28657 

1500 20865.  28657 

1501 20865 

1700 41199-41202 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I — Commodity  Futuros 
Trading  Commission 

Page 

5    Appendix  D  added 30672 

12    Authority  citation  revised 17692 

12.406    (d)  added 17692 

30    Interim  order  extended 11491 

30  Appendix  B  amended 28832, 

28840,  28848,  30673 

31  Appendix  B  amended 22139 

140.735-8    (b)  revised 27678 

146.12    (a)  and  (b)  amended 35198 

150.1  (d)  added 41571 

150.3    Revised 41571 

Choptor  If — Socuritios  and  Excliango 
Commission 

200    Authority      citation      re- 
vised  25882 

Interpretation 42944 

200.1—200.30-15     (Subpart     A) 

Authority  citation  revised 17458 

200.30-1    (j)  added 12921 

200.30-3    (a)(6)  revised 30839 

200.30-14    (f)  added;   authority 

citation  removed 17458 

200.81  Heading  and  (a)  revised; 
(b)  text  and  Note  and  (c) 

amended 12413 

(a)  revised 32605 

200.601—200.670     (Subpart     L) 

Added 25882,  25885 

200.670    (c)  revised 25882 

200.735-3    (b)(7)(ii)  revised; 

(b)(7)(Ul)  amended 17458 

200.735-5    Revised 18553 

201.1—201.29  (Subpart  A)  Au- 
thority citation  added 28191 

201.2  (e)(7)  revised 26434 

201.23    (e)  added 28191 

202.3a    Effectiveness    extended 

to  9-1-90 32891 

211    Interpretative  releases 29226, 

33454,  34715 

229.304    Revised 12929 

230.100—230.215  Authority  ci- 
tation revised 17459 

230.122    Amended 17459 

230.144    (a)(3)  revised 12921 

230.174  (d)  and  (e)  redesignat- 
ed as  (e)  and  (f);  new  (d) 
added 11845 


Page 

230.482    (e)(1)  (i)   and  (11)  eff. 

date  deferred  to  7-1-88 15022 

230.701    Added 12921 

230.702(T)  Added  (tempo- 
rary)  12922 

230.703(T)  Added  (tempo- 
rary)  12922 

231    Interpretative  releases 29226 

239.701    Added 12922 

240  Authority  citation  amend- 
ed  26394, 

33459,  37289 
240    Document  at  53  FR  41205 
classification    corrected    to 

RULES 43800 

240.0-4    Amended 17459 

240.3al2-8  (a)(1)  (v)  and  (vi) 
amended;         (a)(1)         (vll) 

through  (xii)  added 43863 

240.7C2-1    Removed 41206 

240.10b-10    (a)(8)(ii)  added 40721 

240.10b-21(T)  Added  (tempo- 
rary)  33460 

240.12a-5    (e)  amended 41206 

240.14a-l  (b)  revised;  (d) 
through  (k)  redesignated  as 
(e)    through    (1);    new    (d) 

added 16405 

240.14a-13  (a)(l)(il)  (A)  and 
(B).  (2),  and  Notes  1  and  2, 
(b)(3)  and  (d)  revised; 
(a)(l)(il)(C)     and     Note     3 

added 16405 

240.14a-101    Amended 12931 

240.14b-l    (d)    redesignated    as 

(e);  new  (d)  added 16405 

240.14b-2  (e)(2)(i)  and  (f)(1)  re- 
vised; (j)  removed;  (g) 
through  (i)  redesignated  as 
(h)    through    (j);    new    (g) 

added;  new  (h)  revised 16405 

240.14C-1  (b)  revised;  (d) 
through  (j)  redesignated  as 
(e)    through    (k);    new    (d) 

added 16406 

240.14C-7  (a)(l)(il)  (A)  and  (B). 
(2),  and  Note  3,  (b)(3)  and 
(d)  revised;  new  (a)(l)(il)(C) 

and  Note  4  added 16406 

240.15a-3    Removed 41206 

240.15b7-l    Removed 41206 

240.15C2-3    Removed 41206 

240.15C2-8    (d)  amended 11845 

240.15A12-1    Removed 41206 
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TITLE  17  Chapter  II— Con.  Page 

240.17a-3    (a)(9)     (i)     and     (ii) 

amended 16406 

240.17f-l  (a)  through  (f)  re- 
vised  37289 

Revision  corrected 40721 

240.19a3-l    Removed 41206 

240.19b-3    Removed 41206 

240.19C-4    Added 26394 

Technical  correction™ 26992 

240.31-1    (f)  amended 17182 

241    Interpretative  releases 29226 

249.308    Form  8-K  amended 12931 

249.501    Form  BD  amended 23385 

250.104  (c)  amended:  ttush  text 
designated  as  (d)  and  re- 
vised  17459 

260.0-6    Amended 17459 

270.34b-l    (b)  and  (c)  eff.  date 

deferred  to  7-1-88 15022 

271    Interpretative  releases 29226 

274.11  A    Form   N-IA   eff.   date 

deferred  in  part  to  7-1-88 15022 

274.11b  Form  N-3  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

274.11c  Form  N-4  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

275  Authority  citation  amend- 
ed  32034 

275.204-2  (a)(ll)  and  (e)(1)  re- 
vised; (a)(16)  and  (e)(3) 
added 32035 

Chapter  IV — D«partmant  of  th« 
Tr«osury 

400.2  (cXl).  (3)(lv).  and  (7)  re- 
vised; (c)(3)(v)  redesignated 
as  (c)(3Kvl);  new  (c)(3)(v) 
added 28984 

402.2  (eKl)  (vl).  (vU).  and  (vlll) 
redesignated  as  (eKl)  (vii), 
(vlil),  and  (ix)  and  revised; 
new  (eKl)(vl)  added; 
(g)(lKlv)  revised 28984 

402.2a  (a)(l)(iil)  (B)  and  (C). 
(Iv)  (B)  and  (C).  (3)(iKA)  In- 
troductory text  and  (i). 
(11)(A)  Introductory  text  and 
(i)  revised;  (a)(l)(iiiKD)  and 
(lv)(D)  added;  (c)  amended 28985 

403.1    Revised 28986 

403.4  (e)  revised 28986 

403.5  (d)(1)  introductory  text 
revised;  (e)  (5)  and  (6) 
added:  (f)(3)  removed;  OMB 
number 28986 


Page 

403.7  (b),  (d)(1)  introductory 
text  and  (2)  Introductory 
text,  and  (e)  revised;  (c) 
amended 28986 

404.4  (a)(2)  and  (3)(i)(A)  re- 
vised  28987 

450.1    (b)  amended 28987 

Title  n— Proposed  Rules: 

1 21490.26447 

15 39103 

140 13288 

146 22660 

150 13290,  23411 

180 24954 

200 12429 

210 21670 

229 12948,  26718.  28009 

230 22661,  26718,  33147 

239 23258,27872 

240 21670, 

23645,  28009,  31709,  33147,  37778. 

38967,  41204.  41206 

249 12948,  21670,  28009 

270 21670, 

23258,  28009,  29914,  30299,  35830 

274 21670, 

23258.  27872,  28009.  29914 

275 29914,36997 

279 29914 

400^50  (Si.  ivr..........^^^^^^^^^^^^ 

TITLE  18— CONSEICVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I — Federal  Energy  Regula- 
tory Commiction,  Department  of 
Energy 

2  Hearing  transcript  and  ques- 
tion availability 15198 

Authority  citation  revised 15804, 

26436 

Rehearing  denied 16859 

2.19    Revised 15804 

2.51    Removed 26436 

2. 100  Removed 26436 

2.101  Removed 26436 

4    Authority  citation  revised 15381 

4.30    (b)(28)  added 27001 

Rehearing  granted 36272 

(b)(4)(lll)  and  (27)  revised 36567 

4.32  (a)(5)  (vii)  and  (vUl)  re- 
vised; (a)(5)(ix)  added:  (c) 
through  (1)  redesignated  as 
(d)  through  (J);  new  (c) 
added:  new  (d)  through  (f) 
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Page 

nomenclature  change;  (b) 
(1)  and  (2),  new  (d)(4),  (e) 
introductory  text,  (1)  (ii) 
and  (iii),  and  (2)(ii)(B),  (f), 

and  (g)  amended 27001 

Rehearing  granted ^ 36272 

4.33    (d)(3)  amended 27002 

Rehearing  granted 36272 

4.35    Heading  and  (a)  revised; 
(b)  redesignated  as  (f);  new 

(b)  through  (e)  added 27002 

Rehearing  granted 36272 

4.38    (b)(l)(vl)      added;      (b)(3) 

amended 27002 

Rehearing  granted 36272 

(b)(l)(vi)(B)  revised 40724 

4.40    (b)  amended 27002 

Rehearing  granted 36272 

4.50    (b)  amended 27002 

4.82    (b)  amended 27002 

Rehearing  granted 36272 

4.103    (c)  revised 36568 

4.107    (a)  revised 15381 

16    Authority  citation  revised 15810 

16.15  Revised 15810 

16.16  Revised 15810 

37.3  Rehearing  denied 11991 

37.4  Rehearing  denied..... 11991 

37.6    Rehearing  denied 11991 

37.8  Rehearing  denied 11991 

37.9  Rehearing  denied 11991 

(d)  table  revised 12932 

(d)  revised 27483.  40870 

141.1  FERC      Form      No.       1 
amended 40875 

141.2  FERC     Form     No.     1-P 
amended 40875 

154    Authority      citation      re- 
vised  15026 

Programs  availability 30047 

Record  formats  revised 35312 

154.1    Revised 15026 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  and  (c)  amended 30031 

Implementation  conference 32891 

154.14  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

154.15  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 


Page 

Implementation  conference 32891 

154.16    Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

154.26    Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  amended 30031 

Implementation  conference 3289 1 

154.31  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031 

Implementation  conference 32891 

154.32  Revised _..  15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031 

Implementation  conference 32891 

154.34    (a)  revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  (1)  and  (2)  amended 30031 

Implementation  conference 32891 

154.61  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended „...  16058 

Eff.  8-1-88 19283 

Amended „ 30031 

Implementation  conference 32891 

154.62  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a) 
added 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8^1-88 19283 

Amended 30031 

Implementation  conference 32891 

154.63  (b)(1)  introductory  text, 
(c)(1),  (d)(3),  (e)(4).  and  (f) 
introductory  text  revised: 
(b)(l)(iv)  and  (5)  added 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(lKiv)  and  (5).  (c)(1)  (1)  and 
(U).  (d)(3)  and  (eK4)(i) 
amended 30031 

Implementation  conference 32891 
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TITLE  18  Chapter  I — Con.  p>ce 
154.67    (cKl)  and  (2Miii)(B)  cor- 
rected  14788 

154.303  (e)(l)(li)  revised 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff .  8-1-88 19283 

(e)(l Mil)  amended 30031 

Implementation  conference 32891 

154.304  (c)  correctly  revised 11991 

154.305  (e)  introductory  text, 
(i)(3)  (1)  and  (11)  correctly  re- 
vised  11992 

154.306  (c)  correctly  revised 13254 

157    Rehearing  granted 11845 

Authority     citation     revised...l5028, 

15381 

Programs  availability 30047 

Record  formats  revised 35312 

157.6  Heading  and  (a)  revised 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)(1)  amended 30031 

Implementation  conference 32891 

157.7  (a),  (b)(3)  (1).  (U)  and 
(Ul),  (5)(i).  and  (7)(i).  (c)  in- 
troductory text,  and  (4)  in- 
troductory text,  (d)  intro- 
ductory text,  (e)  introducto- 
ry text,  (2),  and  (3)  introduc- 
tory text,  and  (g)(3)  intro- 
ductory text  and  (iv)  intro- 
ductory text  amended 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.13  (a)  amended 15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.14  (a)  introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  amended 30031 

Implementation  conference 32891 

157.16  Introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 


157.17  Revised 15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031 

Implementation  conference 32891 

157.18  Introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 „....  19283 

Implementation  conference 32891 

157.20  (c)  introductory  text 
and  (d)  Introductory  text  re- 
vised  15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(c)  and  (d)  amended 30031 

Implementation  conference 32891 

157.21  (d)  amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  revised 29009 

Implementation  conference 32891 

157.30    (c)  revised 29009 

(a)  and  (e)  introductory  text 
corrected 37291 

157.102    (a)(1)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.204  (a)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.205  (b)  revised 15030 

(b)  revised;  (c)  through  (h)  re- 
designated  as   (d)   through 

(i);  new  (c)  added 15381 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(1)  amended 30031 

Implementation  conference 32891 

157.207  Amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 3  289 1 

157.208  (d)  Table  I  revised 11644 
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Pa«e 

(e)  introductory  text  amend- 
ed  15030 

Rehearing  granted  and  effec- 
tive date  suspended. 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.211    (c)    introductory    text 

amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended. 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.214  (c)    introductory    text 
amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.215  (a)  Table  II  revised 11644 

(b)(1)  introductory  text  and 

(2)  introductory  text  amend- 
ed.  15030 

Rehearing  granted  and  effec- 
tive date  siispended. 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

161    Added 22161 

Rehearing  granted 29654 

PERC  Form  No.  592  correct- 
ed  34277 

Filing  time  extended 36273 

161.3    (j)  corrected. 25240 

250    Authority      citation      re- 
vised  22161 

250.16    Added 22161 

(cK2)   introductory   text   and 

(d)(  1 )  corrected 25240 

Rehearing  granted 29654 

FERC  Form  No.  592  correct- 
ed.  34277 

Filing  time  extended. 36273 

260    Authority       citation       re- 
vised  15030 

Programs  availabUity 30047 

Record  formats  revised 35312 

260.1  (b)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

FERC  Form  No.  2  amended 40875 

260.2  (b)(1)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended. 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 


Pa«e 

FERC  Form  No.  2-A  amend- 
ed  40875 

260.3  (b)(1)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(1)  (1)  and  (U)  amended 30031 

Implementation  conference 32891 

260.4  (b)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

260.7    (b)(1)  (i)  and  (U)  intro- 
ductory text  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

260.11  (b)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  amended 30031 

Implementation  conference 32891 

260.12  (b)(1)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  6-1-88 19283 

(b)(1)  amended 30031 

Implementation  conference 32891 

271.101  (a)    Tables    I    and    II 
amended 16541,32374 

271.102  (c)   Table   III   amend- 
ed  16542,32374 

271.1104    Pipeline  filings 21415 

Pipeline  fUlngs  corrected 30047 

List  of  producers 43192 

272.103  (e)  revised 28194 

274    Authority      citation      re- 
vised  28194 

274.205    (d)  (3)  and  (4>(ii)  re- 
vised  28194 

284    Interpretative  rule 14922 

Rehearing  granted 20835 

Programs  availability 30047 

Record  formats  revised 35312 

284.7  (d)(5)(U)  revised 22163 

Rehearing  granted 29654 

FERC  Form  No.  592  correct- 
ed  34277 

Filing  time  extended 36273 

284.8  Hearing    transcript    and 
question  avaUabUlty 15198 

Rehearing  denied 16859 
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TITLE  18  Chapter  I— Cmi.  Pi«e 

284.9  Hearing  tranBcript  -and 
question  availability 15198 

Rehearing  denied 16859 

284.10  Rehearing  denied 16859 

284.221    (bXl)         introductory 

text  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(bKl)       introductory       text 

amended 30032 

Implementation  conference 32891 

292  Authority  citation  re- 
vised.  16381. 

27002.  40724 

292.202  (p).  (q).  and  (r)  added 27002 

Rehearing  granted 36272 

292.203  (c)  revised 27002 

Rehearing  granted 36272 

292.207  (b)(2)  revised 16381 

292.208  Redesignated  as 

292.209  and    revised;     new 

292.208  added 27003 

Rehearing  granted 36272 

292.209  Redesignated  as 

292.210  and    revised;    new 

292.209  redesignated    from 

292.208  and  revised 27003 

Rehearing  granted 36272 

292.210  Redesignated         from 

292.209  and  revised 27003 

Rehearing  granted 36272 

292.211  Added. 27004 

Rehearing  granted 36272 

(g)(3)(i)  revised 40726 

357.2    FERC      Form      No.      6 

amended 40875 

375  Authority  citation  re- 
vised  15381.  16062 

375.301    (c)  amended 16062 

375.3(n  (b)  and  (e)  revised;  (g), 
(h)  and  (q)  through  (t)  re- 
designated as  (f ).  (g)  and  (p) 
through  (s);  new  (f)  and  (g) 
revised;  new  (h)  and  (m) 
added 16062 

375.303  (f)  and  (g)  revised;  (h) 

and  (1)  added 16062 

375.304  Revised 16063 

375.307  Revised 16063 

375.308  (m)  revised. 15382 

Revised 16064 

(eM2)  correctly  revised 21992 

375.309  (f )  revised 15382 

375.310  Added. 16065 


Pwe 

375.313  (e)        through        (h) 
added 16065 

375.314  (gg)  revised 15382 

Revised 16065 

(c)(8KU)  correctly  revised. 21992 

(r)  added *. 27005 

380.4  (aK31)  removed. 26437 

380.5  (b)(1)  revised 26437 

380.6  (a)(1)  revised 26437 

381    Rehearing  denied 24057 

381.104    (c)  revised 15382 

381.201  Amended 15384 

381.202  Amended 15384 

381.203  Amended 15384 

381.204  Amended 15384 

381.205  (a),    (b).    (c).   and   (d) 
amended 15384 

381.207  (b)  amended 15384 

381.208  Revised 15382 

(b)  correctly  revised. 21993 

381.209  (b)  amended 15384 

381.301  Amended. 15384 

381.302  (a)  revised 15382 

381.303  (a)  amended 15384 

381.304  (a)  amended 15384 

381.305  Added 15382 

381.401  Amended. 15384 

381.402  Revised 15382 

381.403  Amended 15384 

381.404  Amended 15384 

381.405  Removed 15382 

381.502  Revised 15382 

381.503  Removed 15382 

381.504  Removed 15382 

381.505  Revised 15382 

381.506  Amended 15384 

381.507  Amended 15384 

381.508  Amended 15384 

381.509  Amended 15384 

381.510  Amended 15384 

381.601  (Subpart  F)    Added 15383 

385    Authority      citation      re- 
vised  15032. 

16408,  32039 

Programs  availability 30047 

Record  formats  revised 35312 

385.501  Revised 16067 

385.502  (a)(2)  revised 16067 

385.913    Revised 16408 

385.1501—385.1511  (Subpart  O) 

Added. 32039 

385.201 1    Added 15032 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 
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Implementation  conference 32891 

385.2012    Added 37546 

388  Authority  citation  re- 
vised  15032 

Programs  availability 30047 

Record  formats  revised 35312 

388.104    Revised 15383 

388.112    (b)  revised 15032 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

389  Filing  time  extended. 36273 

389.101  (b)  toble  OMB  num- 
bers confirmed 12676 

(b)     toble     amended     (OMB 
numbers) 12677.  31701 

Chapter  XIII — Tannatsoa  ValUy 
Authority 

1300  Authority  citotlon  re- 
vised  40217 

1300.735-12    (b)  revised. 40217 

1300.735-14    (c)  added 40217 

1300.735-41b    Amended. 40218 

1300.735-43    Amended 40218 

1300.735-49    Amended 40218 

1301  Authority  citotlon  re- 
moved  40218 

1301.1—1301.2  (Subpart  A)  Au- 
thority citotlon  revised 40218 

1301.1  (b)  introductory  text. 
(cKl)  (1)  and  (U).  (2)  (i)  and 
(11).  and  (3)  (1)  and  (11).  and 

(e)  amended 31316 

1301.4    Removed 40218 

1301.11—1301.24     (Subpart     B) 

Authority  citation  revised 40218 

1301.12    (d)  and  (f )  revised 30252 

1301.14    (g)  amended 30253 

1301.17  (d)  removed;  (e)  redes- 
ignated as  (d) 30253 

1301.19    (a)    Introductory    text 

amended 30253 

1301.23  (b)  amended 30253 

1301.24  (a)     amended:     (bKl) 

and  (c)(1)  revised 30253 

1301.41—1301.48     (Subpart     C) 

Authority  citotlon  revised 40218 

1307.6    (d)  revised 39083 

Title  18 — Proposed  Rules: 

4. 21844.34119 

16 21844.34119 

S6 « 16882,  31882 


Pace 

37 31883 

38 16882.  31882 

101 24096.  32626,  34646 

141 21863 

164 27704,  40236 

167 40236 

260 21863.  40236 

272 « 12704 

274 12704 

284 14923, 

16061.  18099,  26628,  26629,  31886. 

40236 

292 16882.  24099.  31021.  31882 

293 16882.  31882 

387 21863 

382 16882,  31882 

388 16061, 

18099.  26628,  26629.  31886.  40236 

388 40238 

420....„ 22601 


TITLE  19— CUSTOMS  DUTIES 

Chaptar  I — Unltod  Stat**  Customs 
Sorvico,  Dopartmont  of  th*  Treasury 

4.7a    (c)(2Kili)  added 43200 

7    Interpretative  rule 12143 

10  Authority  citotlon  amend- 
ed  28379 

10.59    (f )  toble  amended 28379 

12.73    Revised 26240 

12.104b    Table  amended. 38287 

19.3    (e)(3)  amended 40219 

19.48    (a)(3)  revised 40219 

24    IRS  interest  rate 36786 

101.3  (b)  toble  amended 24060 

101.4  (c)  toble  amended 24060 

103.12  Introductory  text  re- 
published;   (g)    revised;    (h) 

and  (i)  added 12937 

112  Authority  citotlon  re- 
vised  40220 

112.30    (a)(6)  revised 40220 

113.62  (1)  redesignated  as  (J); 
new  (1)  added;  new  (JKl) 
amended 29230 

113.63  (f)  and  (g)  redesignated 
as  (g)  and  (h);  new  (f) 
added 29230 

113.64  (d)  redesignated  as  (e); 

new  (d)  added 29230 

113  Appendix  A  added 29230 

122.14  (b)  and  (j)(l)(vi)  redes- 
ignated as  (b)(1)  and 
(j)(l)(vll);  new  (b)(2)  and 
(J)(l)(vl)  added;  (c)  and  new 
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TITLE  19  Chapfcr  I— Con.  Pv« 

(jKlKvil)  revised;  (d)  and  (k) 
Introductory  text  amended....  29231 
132.13    (a)(2)  heading  and  text 

revised 19897 

134  Interpretative  rule  effec- 
tiveness  20836 

146.82    (a)(3)  revised 40220 

162.75    (d)(3)  revised. 28195 

176.21    Amended 30984 

178.2    Table     amended     (OMB 

number) 29231,  43200 

Chapter  II— Unit«d  States 
lnt*m«rtional  Trad*  Commission 

206  Revised;  interim 33036 

207  Authority  citation  re- 
vised.  33041 

207.2  (h)  removed;  (1)  redesig- 
nated as  (h);  interim. 33041 

207.3  Revised;  interim. 33041 

207.7  (a),  (b),  (d).  and  (e)  re- 
vised; (f).  (g).  and  (h)  added; 
interim. 33041 

207.10  (b)  revised;  (c)  added; 
interim 33042 

207.11  Amended;  interim 33042 

207.26  Removed;  new  207.26 
added;  interim 33042 

207.27  Removed;  Interim 33042 

210  Revised;  interim 33055 

211  Revised;  interim 33073 

Title  \9— Proposed  Rides: 

4 30696 

1 11 i 28413 

122 26604 

134 20869.  30312 

146 „ 16730 

175 26605 

177 17226,  19933.  29343 

178 31367 

192 31367 

211 40453 

TITLE  20— EMPLOYEES'  BENEFITS 

Choptor  I— Offfico  of  Workors'  Com- 
ponsation  Programs,  Dopartmont 
of  Labor 

10    Authority  citation  revised 11594 

10.125    (b)  revised;  interim 11594 

10.321    (a)  revised;  interim 11594 


Choptor  II — Railroad  Rotiromont 
Board 

PMe 

205    Revised 39255 

209.13    Added. 17182 

210  Authority  citation  re- 
vised  17182 

210.2  Revised. 17182 

210.3  Revised 17182 

210.4  (a)  revised. 17183 

210.5  (f )  revised 17184 

210.6  Revised 17184 

211  Authority  citation  re- 
y\scA 17184 

21 1.2  (b)(9)  revisei(b)7il) 
and  (12)  added;  (c)(2)  re- 
moved; (c)  (3)  through  (7) 
redesignated  as  (c)  (2) 
through  (6);  new  (c)(5)  re- 
vised  17184 

211.4  Revised. 17184 

211.5  Revised. 17184 

211.6  Revised 17184 

211.7  Revised 17184 

211.9    Revised 17184 

211.11  Revised 17184 

211.12  Revised 17185 

211.13  Revised 17185 

211.14  (a)  revised. 17185 

243    Added 35806 

262  Authority  citation  re- 
vised.  35807 

262.5  Removed 35807 

262.6  Removed 35807 

262.7  Removed 35807 

295.5    (e)(2)  amended 35807 

350.1  (c)  amended 36807 

350.2  (c)  amended 35807 

365    Added 43434 

Choptor  III— Sodol  Socurity  Adminis- 
tration, Dopartmont  of  Hoalth  and 
Human  Sorvicos 

404.315  (c)  corrected;  CFR  cor- 
rection.  43681 

404.509    Revised 25483 

404.1001—404.1096  (Subpart  K) 

Authority  citation  revised 38944 

404.1018    Revised 38944 

404. 1018a    Added. 38945 

404.1018b    Added 38946 

404.1200—404.1299  (Subpart  M) 
Revised  (effective  date 
pending  in  part) 32976 
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I>age 
404.1501—404.1599  (Subpart  P) 

Authority  citation  revised 29020 

404.1597  Existing  text  desig- 
nated as  (a);  new  (a)  head- 
ing and  (b)  added 29020 

(b)  corrected 39015 

404. 1597a    Added 29020 

(d),  (1)  heading,  introductory 

text,  (2),  and  (6)  corrected 39015 

404.1501—404.1599  (Subpart  P) 

Appendix  1  amended 29879 

416.101—416.121     (Subpart     A) 

Authority  citation  revised 12941 

416.110    (f)(2)  amended 12941 

Technical  correction 16615 

416.501—416.570     (Subpart     E) 

Authority  citation  revised 16543 

416.550    (b)(2)  revised 16543 

416.554    Revised 16543 

Introductory  text  corrected 19856 

Revised 25484 

416.556    Added 16544 

416.901—416.998      (Subpart      I) 

Authority  citation  revised 29023 

416.995  Added 29023 

416.996  Added 29023 

(eK  1 )  corrected 39015 

416.1157    (a)  and  (c)  amended 35808 

416.1163    (d)(2)(lii)  revised 25151 

416.1201    (a)  revised 23231 

416.1242  (a)  and  (b)  revised;  In- 
terim  13257 

416.1245  Added;  Interim 13257 

416.1246  (d)  and  (f)  revised;  in- 
terim  13257 

416.2025  (b)  (1)  and  (3)  re- 
vised  25151 

416.2101—416.2176  (Subpart  U) 

Revised 12941 

Technical  correction 16615 

Chaptor  V — Employmont  and  Train- 
ing Administration,  Dopartmont  of 
Labor 

606    Added. 37429 

614  Authority  citation  re- 
vised  40553 

614.1  (a)  and  (d)(4)(ii)  revised; 
(dK2)  redesignated  as 
(dK2)(i);  (d)(2)(ll)  added; 
OMB  number 40553 

(d)(2)(  11)  corrected 43799 

814.2  (g)  revised 40554 

(g)(1)   introductory  text  cor- 
rected  43799 


Page 

614.3  (c)  and  (d)  amended;  (e) 
added 40554 

614.4  (c)  and  (d)  revised 40554 

614.5  (c)  revised 40554 

614.6  Heading,  (a),  (d).  (e).  and 

(g)  revised 40554 

614.11    (1)  revised 40555 

614.21  Revised. 40555 

614.23  Removed;  new  614.23  re- 
designated from  614.25  and 
revised 40555 

614.24  Removed;  new  614.24  re- 
designated from  614.26  and 

(a)  revised 40555 

614.25  Redesignated  as  614.23 
and  revised;  new  614.25 
added 40555 

614.26  Redesignated  as  614.24 

and  (a)  revised 40555 

614  Appendixes  A.  B,  and  C 
added 40555 

Appendixes  A  and  B  correct- 
ed  43799 

615  Revised 27937 

617.3    (w)  and  (x)  redesignated 

as  (z)  and  (aa)  and  (y) 
through  (nn)  redesignated 
as  (cc)  through  (rr);  (b),  (m), 
and  new  (ii)  revised;  new 
(w),     (x).     (y),     and     (bb) 

added 32348 

617.11  (a)  introductory  text, 
(3)  (i)  and  (ii),  and  (6)(il)  re- 
vised; (a)(7)  added 32349 

617.13  (c)(2)  amended 32349 

617.14  (a)(2)  revised 32349 

617.15  (a)  and  (c)  revised 32349 

617.17  Revised 32350 

617.18  (c)  added 32350 

617.20    (a)  revised 32350 

(b)  (1)  through  (12)  redesig- 
nated as  (b)  (2)  through 
(13);  new  (bKl)  added 32350 

617.22  (a)  introductory  text 
and  (3)  revised;  new  (1) 
added 32350 

617.25    Revised 32350 

617.34    (a)(1)  introductory  text 

revised. 32351 

617.46    (a)(1)  introductory  text 

revised 32351 

617.50—617.65  (Subpart  P)  Re- 
designated as  (Subpart  G) 32351 

617.49  (Subpart  P)    Added 32351 
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UMI 


TITLE  20  Chapter  V— Con.  Pxe 

617.50—617.65  (Subpart  G)  Re- 
designated from  (Subpart 
P) 32351 

617.59    (a)  and  (b)  revised;  (f) 

amended 32351 

617.62    (c)  revised. 32352 

617.66    Added 32352 

626  Revised;  interim 41576 

627  Revised;  interim 41579 

628  Revised;  interim 41580 

629  Revised;  interim 41581 

630  Revised;  interim 41588 

631  Revised;  interim 41589 

654  Authority  citation  re- 
moved  23347 

654.1—654.10  (Subpart  A)  Au- 
thority citation  added;  sec- 
tion authority  citations  re- 
moved  23347 

654.4  (b)  (1)  and  (2)  amended 23347 

654.5  (b)  revised 23347 

654.11—654.14  (Subpart  B)  Au- 
thority citation  added;  sec- 
tion authority  citations  re- 
moved  23348 

Chapter  VII— Banefits  Review  Board, 
Department  of  Labor 

802.105    (b)  added 16519 

802.202    Heading     revised;     (d) 

and  (e)  added 16519 

802.301    (c)  added 16519 

Chapter  VIII— Joint  Board  for  the 
Enrollment  of  Actuaries 

901.11    (a)         amended;         (d) 

through  (n)  added 34484 

Title  20— Proposed  Rules: 

10 11596 

204 36515 

205 20130 

217 40901 

235 39315 

243 22184 

262 22184 

350 „. 22184 

404 21685. 

21687,    23484.    24727.    28493.    31886. 

35516.  39487 
416 18292, 

21685.     23126.    24830.    31886.    32252. 

35516.  35830.  37909.  39487 

422 38302 

601—689  (Ch.  V) 36056. 

38026.  39403.  43731 


Pace 

603 34120 

655 43722 


TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis- 
tration, Department  of  Health  and 
Human  Services 

5    Authority  citation  revised 26049 

5.10    (a)(29)  added 26049 

5.24    Added 26049 

5.35    (a)(1)  revised 22293 

5.83    (d)    (1)    and    (2)    revised; 

(d)(3)  added 17186 

(b)(1)  and  (c)(1)  revised 40055 

5.93    Revised 18274 

12    Authority  citation  revised 29453 

Authority  citation  corrected 34871 

12.125    (a),  (c),  and  (d)  revised 29453 

73.3107    Added 41324 

73.3110a    Added 41325 

74.1267    Removed 26770 

Clarification 29655 

74.1308  Removed 26768 

Clarification 29655 

74.1309  Removed 26768 

Clarification 29655 

74.1319    Removed 26770 

Clarification 29655 

74.1333    Added 33120 

Technical  correction 41649 

Addition  confirmed 43682 

74.1336    Added 29031 

(b)  corrected 35255 

(c)  addition  deferred  in  part 43683 

74.2267    Removed 26770 

Clarification 29655 

74.2308  Removed 26768 

Clarification 29655 

74.2309  Removed 26768 

Cnarification 29655 

74.2319    Removed 26770 

Clarification 29655 

74.2333    Added 33 1 20 

Technical  correction 41649 

74.2336    Added 29031 

Addition  confirmed 43683 

81.1    (a)  and  (b)  tables  amend- 
ed  15551.25127 

(b)  table  amended 29031, 

33121,  33122 

Technical  correction 41649 

(b)  table  amendment  at  53  FR 
33121  confirmed 43682 


Pace 

(b)  table  amendment  at  53  FR 
29031     deferred;     (b)    table 

amended 43683 

(a)  table  amended 43687 

81.25    (a)(1)  Uble.  (b)(l)(l),  and 

(c)(1)  table  amended 29031 

Removed 33121 

Technical  correction 41649 

Removal  deferred  in  part 43682 

(c)(1)    table    amendment    de- 
ferred in  part 43682,  43683 

81.27    (d)      introductory      text 

table  amended 15551, 

25127,  29031,  33121,  33122, 
43687 

Technical  correction 41649 

(d)    introductory    text    table 
amendment  at  53  FR  33121 

confirmed 43682 

81.30    (s)  (3)  and  (4)  added 26768 

(r)  (4)  and  (5)  and  (t)  (S)  and 

(4)  added 26770 

Clarification 29655 

82.1267    Removed 26770 

Clarification ; 29655 

82. 1308  Removed 26768 

Clarification 29655 

82.1309  Removed 26768 

Clarification 29655 

82.1319    Removed 26770 

cnarification 29655 

82.1333    Revised 33121 

Technical  correction 41649 

Revision  confirmed 43682 

82.1336    Revised 29031 

Revision  confirmed 43683 

101.2  (d)(2)   introductory   text 
revised 16068 

133.155  Effective      date      con- 
firmed  _ 37752 

133.156  Effective     date     con- 
firmed  37752 

170    Authority       citatl(m       re- 
vised  16546 

170.3  (f )  amended 16546 

170.30    (c)       redesignated       as 

(cXl);  new  (c)(1)  amended; 

(cK2)  added 16546 

170.35    (cKl)  Introductory  text 

revised;  OMB  number 16547 

172.133    Added 41329 

172.800    Added 28382 

172.804    (c)(13)  added 20838 

(CK12)  added 20839 

(cK14)  added _ 20840 

(c)(15)  added 20841 


Page 

(c)  (16)  and  (17)  added 20842 

Technical  correction 23340 

(c)(  18)  added 40879 

172.811    Added 21632 

172.859    (c)(3)  revised 22294 

(a)  amendment  and  (b)  (10)        ^ 
and  (11)  additions  in  51  FR 

40161  republished 22297 

Technical  correction 26559.  36785 

173  Authority  citation  re- 
vised  15199.  39456 

173.73    Added 39456 

(a)(2)  corrected 43319 

173.310    (c)  table  amended 15199 

(c)  table  corrected 18194 

175.105    (c)(5)  table  amended...29454, 

32606 
175.300    (b)(3)(xxxlil)      amend- 
ed  34279 

176.170    (a)(5)  table  amended 28636, 

34045 
177.1390    (c)(3)(iXo)  il)  and  (2) 
and  (6)  (i)  and  (2)  amended; 
(c)(2)(vi)      and      (3)(i)(6K3) 

added 39084 

177.1395  (b)(4)  table  amend- 
ed  19773 

177.1500  (a)(14)  added;  (b) 
table  amended;  (c)(5)  redes- 
ignated as  (c)(5)(i);  (c)(5)(ii) 

added 19773 

177.1580    (b)  table  amended 29656 

177.2550    (a)  revised 31835 

(a)(3)  added 32215 

Technical  correction S6391 

177.2910  Introductory  text  re- 
vised; (a)  redesignated  as 
(a)(1)  and  revised;  new  (a)(2) 

added 17925 

178.1010    (b)(35)     and     (c)(30) 

added 31837 

178.2010    (b)  table  amended 15200, 

18087,  29657,J2375 

178.3295    Table  amended ^0049 

Technical  correction 18194 

179.26    (c)(4)  amended 12757 

Effective  date  corrected 16615 

182  Authority  citatl<m  re- 
vised  16864 

182.90    Amended 16864 

182.8301    Removed 16864 

182.8304    Removed 16864 

182.8306    Removed 16864 

182.8308    Removed 16864 

182.83 1 1    Removed 16864 
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TITLE  21   Chapter  I — Con.  Pxe 

182.8315    Removed 16864 

182.8375    Removed 16864 

184.1296  Added 16864 

184.1297  Added 16864 

184.1298  Added 16865 

184.1301    Added 16865 

184.1304    Added 16865 

(a)  and  (d)  corrected 20939 

184. 1307  Added 16865 

184.1307a    Added 16865 

184.1307b    Added 16865 

184.1307c    Added 16866 

184.1307d    Added .« 16866 

184.1308  Added 16866 

(b)  corrected 20939 

184.1311    Added 16866 

184.1315    Added 16866 

184.1375    Added 16867 

184.1538    Added 11250 

Technical  correction 16837 

186.1300    Added 16867 

(b)(2)  corrected 20939 

186. 1374    Added 16867 

(b)(2)  corrected 20939 

193    Redesignated    as   40    CFR 

Part  185 24666 

Correctly  redesignated  as  40 

CFR  Part  185 26131 

193.98    (c)  added 18837 

193.137    (b)  amended 20308 

193.142  Introductory  text  re- 
vised  23389 

193.430    Revised..... 23389 

193.473    Amended 23107 

193.477    Added 12943 

193.479  Amended 23388 

193.480  Added 23386 

193.481  Added 23387 

201.314    (h)(1)  amended;  (h)(5) 

removed 21637 

(h)(1)  corrected 24830 

310.540    Added 31271 

312.110—312.145  (Subpart  E) 
Redesignated  as  Subpart  F; 
interim 41523 

312.80—312.88       (Subpart       E) 

Added;  interim 41523 

312.160  (Subpart  F)  Redesig- 
nated as  Subpart  G;  inter- 
im  41523 

312.110—312.145  (Subpart  F) 
Redesignated  from  Subpart 
E;  interim 41523 

312.160  (Subpart  O)  Redesig- 
nated from  Subpart  P;  inter- 
im  41523 
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314.125    (c)  added;  interim 41524 

314.420    (c)  amended 33122 

333.110    (e)  redesignated  as  (f); 

new  (e)  added 18838 

333.120    (a)(10)  revised 18838 

336.50    (d)  (1).  (2).  (3).  and  (4) 

revised 35809 

340  Authority  citation  correct- 
ed  11731 

341.74    (d)(1)  (i).  (ii),  and  (Ui) 

revised 35809 

341.76    (d)(1).  (2)(i)(a),  and  (ii) 

revised 35810 

349  Addition  effective  date  cor- 
rected to  3-6-89 13217 

357  Authority  citation  re- 
vised  35810 

357.150    (d)(1)  revised 35810 

369.20    Amendment       effective 

date  corrected  to  3-6-89 13217 

430.4  (a)(58)  added 13400 

(a)(59)  added 24257 

(a)(59)  corrected 26712 

430.5  (a)(92)  and  (b)(94) 
added 13400 

(a)  (93)  and  (95)  added 24257 

430.6  (b)(94)  added 13401 

(b)(95)  added 24257 

436.20    (d)(10)  added 13401 

436.31  (b)(16)  added 13401 

436.32  (J)  added 13401 

436.106    (a)  table  and  (b)  table 

amended 32607 

Correctly  designated 39839 

436.215    (b)      table      amended; 

(c)(10)  added 24257 

(cKlO)    correctly    designated; 

(c)(10)( ill)  corrected 26712 

436.363  Added 13401 

(c)(3)  corrected 19368 

436.364  Added 13401 

442.15    Added 24257 

(a)(3)(i)  and  (b)(1)  introducto- 
ry text  corrected 26712 

442.22a    Added 13402 

(bK4)(i)  corrected. 19368 

442.115    Added 24259 

442.115a    Added 24259 

442.115b    Added „ 24259 

442.222    Added 13403 

(b)(l)(iv)(A)  corrected 19369 

444    Correctly  designated 16615 

444.42a  (a)(2)  removed;  (a)  (3) 
and  (4)  redesignated  as  (a) 
(2)    and    (3)    and    revised; 
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(b)(lKi)(d)  and  (ii)  revised; 
(b)(l)(ii)  imdesignated  text 

removed 12660 

444.320c    Added. 40725 

444.542b  Heading,  (a)(1)  intro- 
ductory text,  and  (2)  re- 
y|3^i] 18838 

444.942a  Heading.  Ta)Ti)intro^^^ 
ductory  text,  (3)  and  (4)(i) 

revised 12658 

(a)(3)  correctly  revised...  12658.  31837 
Technical  correction 36391 

446.60  (a)(l)(i)  and  (v).  (3)(i) 
and  (b)  (1)  and  (5)  revised; 
(a)(1)  (viU)  and  (ix)  and  (b) 

(8)  and  (9)  added 32607 

(b)(1)   introductory   text  and 
(i)(6)  heading  corrected 39839 

446.160a    (a)(3)(i)(a)  and  (b)(1) 

revised 32609 

446.160b    (a)(3)(iKa)  and  (b)(1) 

revised 32609 

446.160c    (a)(3)(lKo)  and  (b)(1) 

revised 32609 

446.260    (a)(3)(i)(a)    and    (b)(1) 

revised 32609 

450.24  (a)(1)  (iU)  through  (vi) 
and  (b)  (3)  through  (6)  re- 
designated as  (a)(1)  (iv) 
through  (vii)  and  (b)  (4) 
through  (7);  new  (a)(l)(iii) 
and  (b)(3)  added;  (a)(3)(i)  re- 
vised  37292 

450.224  Redesignated  as 
450.224a;  new  450.224 
added 37292 

450.224a    Redesignated        from 

450.224 37292 

450.224b    Added 37292 

452.510e    Added 12415 

(a)(1)  and  (b)  corrected 16837 

510.600    (c)  (1)  and  (2)  tables 

amended 11493, 

20843,  21993,  22297,  25151,  32610, 
39256,  40056,  40057,  40727,  40728, 
40729 
Effective  date  corrected. 39839 

520.23    (a)(2)  amended 40727 

520.62    (b)  amended 27851 

520.110    (a)  revised 37753 

520.246    (b)  amended. 27851 

520.314  (b)  amended 27851 

520.315  Added 27344 

520.580    (b)(2)  amended.... 21993,  40727 
520.622a    (a)(1)  amended 40056 

(a)(6)  amended 40727 
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520.622b    (CK2)  amended 40727 

520.622c    (b)(1)  amended. 40056 

(b)(6)  amended 40727 

520.763a    (c)  amended. 40727 

520.763b    (c)  amended 40727 

520.763c    (b)  amended 40727 

520.905a  (d)(2)  (ii)  and  (iil)  re- 
designated as  (dK2Ki)  (A) 
and  (B);  (d)(2)(ii)(A)  revised; 

new  (d)(2)(ii)  added 40058 

520.1010a    (b)  amended 40727 

520.1194    Added 27958 

520.1204    Heading    revised;    (b) 

amended 27851 

520. 1 242g    Added 23757 

520.1330  (c)  amended 23390 

520.1331  (b)  amended 23390 

520.1408    (b)  amended 40727 

520.1900    (b)  amended 40727 

520.2260b    (f)(1)  amended 40727 

520.2481    (b)  amended 40727 

520.2611  (b)  and  (c)(1)  re- 
vised  11063 

522    Heading  correctly  revised....  26559 
522.23    (c)     introductory     text 

amended 40727 

522.46    (b)  amended 40057 

522.56    (b)  amended 27851 

522.62    (c)  amended 27851 

522.246    (b)  amended 27851 

522.311    Added 40057 

522.844    Removed 15812 

522.1010    (b)  amended 40727 

522.1044    (b)(3)  amended 40727 

522.1145    (c)  added 19773 

(d)  added 22297 

522.1182  (b)(2)(l)  amended 40727 

522.1183  (e)(1)  amended 40728, 

40729 
522.1192    (a)(3)  added;  (d)(4)(i) 

revised 11064 

(d)(4)(ii)  revised 27006 

522.1204    (b)  amended 27851 

522.1222a    (c)(2)  amended 23390 

(c)(1)  amended 27851 

522.1222b    (c)  amended 27851 

522.1410    (b )  amended 40728 

522.1662a    (k)  added 11494 

(h)(2)  amended 40728 

522.1680    (b)  revised 32610 

Effective  date  corrected 39839 

(b)  amended 40728 

522.2220    (c)(2)  amended 40728 

522.2424    (b)  amended 23390.  40728 

522.2483    (b)  amended 40728 
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522.2640a    (b)(2)  amended. 40728 

522.2662    (b)  revised. 23608 

(b)  amended 40728 

522.2680    Correctly   designated; 

heading  correctly  revised 23340 

524    Authority      citation       re- 
vised  12512 

524.1200a    (b)  amended 27851 

524.1200b    (b)  amended 27851 

524.1204    (a)(2)  revised 12512 

(b)  amended 27851 

524.1240    Technical          correc- 
tion  13217 

524.1443    Heading   and   (a)    re- 
vised; (cK2)  amended. 26242 

524. 1465    Added 39085 

524.1484J    Removed 11065 

324.1580b    (b)  amended 32610,  40728 

Effective  date  corrected. 39839 

524.1580c    (b)  amended 40728 

524.1580d    (b)  revised 32610 

Effective  date  corrected 39830 

(b)  amended 40728 

524.1600a    (b)  amended 39257 

526    Authority      citation      re- 
vised  27851 

526.363    (b)  amended 27851 

529.50    (b)  amended 27852 

529.365    (b)  amended 27852 

540.119    (c)(2)  amended 27852 

B40.129a    (cK2)  amended 27852 

540.129c    (c)(2)  amended 27852 

540.181b    (c)(2)  amended 40729 

540.203    (c)(2)     (i).     (ili),     (iv) 
heading    and    (&)    revised: 

(c)(2)(iv)(c)  amended 40059 

540.207b    (c)(2)  amended 27852 

540.255c    (aK2)     (i)     and     (ii) 

amended 27852 

540.274b    (c)(3)(ii)  amended 11493 

540.814    (c)(2)(i)  amended 27852 

540.829    (cK2)  amended 27852 

548.180d    (cK8)(i)(c)(3), 

(lii)(d)(J)       and       (iv)(c)(J) 

amended 40728 

548.114  (c)(2)  amended 20843 

552.2680  (c)  amended 20843 

555.110a  (cKl)(il)  amended 23390, 

40728 

556.111    (c)(2)  amended 23390 

566.310c    (c)(2)  amended 23390 

556.344    (c)  added 27958 

556.420    (b)  revised 40060 

558.4    (d)  tables  amended 14788. 

25162,  40060 


Technical  correction 18022 

558.15    (g)(1)  table  and  (2)  table 

amended 20843 

558.58    (d)(1)  table  amended 20843 

558.76    (d)(3Kxii)  added 11066 

Technical  correction. 14888 

558.78    (a)(2)   and   (d)(1)   table 

and  (d)(U)  amended 20843 

558.105    (d)(l)(xi)(b)  amended....  20843 

558.120    (c)(l)(iiiK6)  amended 20843 

558.128    (a)   revised;    (c)(4)   re- 
designated   as    (c)(5);    new 

(c)(4)  added 31316 

558.175    (cKl)(iilKb)  and  (ivKb) 

amended. 20843 

558.195    (d)  table  amended 20843. 

22298 
558.258    (c)    introductory    text 
and  (1)  through  (3)  redesig- 
nated as  (c)(1)  introductory 
text   and  (i)   through   (ill); 

new  (c)(2)  added 14788 

Technical  correction 18022 

558.265    (c)(6)  added 11066 

Technical  correction 14888 

558.311    Technical  correction 11251 

(e)(1)  Uble  amended 20843,  38708 

558.342    (c)(3)(U)  revised 27959 

558.355    (b)(9),  (f)(l)(iv)(6), 

(v)(6),    (xv)(6)    and   (xviKft) 

amended 20843 

(b)(10)  removed 27345 

(b)(6)  and  (f)(5)  added 40060 

558.363    (c)  revised 24260 

558.430    (a)  amended 40729 

558.450    (a)(2)  revised 27006 

558.515    (d)(l)(vi)({»  amended 20843 

558.530    (d)(4)(vi)  added 24260 

558.550    (b)(l)(vii)(c)  and 

(ix)(c)  amended 20843 

(b)(1)  (X)  and  (xl)  added 35313 

558.600    (c)(2)   (i)   and   (ii)   re- 
vised  -39267 

558.635    (f)(2)(iv)  added 27652 

(f)(3)(vi)  added 35313 

561    Redesignated   as  40   CFR 

Part  186 24466 

Correctly  redesignated  as  40 

CFR  Part  186 26131 

661.96    (c)  added 18837 

561.195    Existing  text  designat- 
ed as  (a);  (b)  added 23386 

561.225    (a)  table  corrected 119S8, 

12640 
661.400    Revised - 28389 


Pise 
561.415    Introductory    text    re- 
vised  23389 

561.425    Revised 23389 

561.430    Table  amended 23388 

561.440  Introductory            text 
amended 20308 

561.441  Amended 23107 

561.443  Added 12943 

561.444  Added 15813 

561.445  Added 23387 

573.225    Added. 40061 

610.12    (g)(4)(l)  revised 12764 

610.53    (c)  table  amended 12764 

640.5    (b)  and  (c)  amended 12764 

660.20—660.28  (Subpart  C)    Re- 
vised  12764 

660.29    Removed 12764 

800    Authority  citation  revised; 
section    authority    citations 

removed 11252 

800.12    Second  (c)  removed 11252 

803.33    (b)  amended 11252 

807.22    (a)  amended 11252 

807.35    (b)  amended 11252 

807.37  (a)    and   (b)(2)    amend- 
ed  11252 

807.90    (a)  amended 11252 

807.95    (c)(1)  amended 11252 

808.87    (a)  amended 11252 

808.98    (a)  revised 35314 

809.5    (a)  (1),  (2).  (3),  and  (4) 

and  (b)  amended 11252 

812.2  (e)  amended 11252 

812.19  Amended 11252 

812.20  (b)(9)   and   (d)   amend- 
ed  11252 

812.38  (d)  amended 11253 

813.20    (a)  amended 11253 

813.38    (b)  and  (c)  amended 11253 

813.119    (e)(2)  amended 11253 

813.160    (a)    introductory    text 

amended 1 1253 

820.1    (d)  amended 11283 

820.3  (f)  amended 11253 

860.7    (g)(4)  amended 11253 

860.123    (b)(1)  amended 11253 

861.32    (b)  and  (c)(5)  amended....  11253 

862.9    Added 21448 

862.1190    (b)  corrected 11645 

(b)  revised 21449 

862.1210    (b)  revised 21449 

862.1255    (b)  revised 21449 

862.1290    (b)  revised 21449 

862.1295    (b)  corrected 11645 

862.1306    (b)  revised 21449 

862.1320    (b)  revised 21449 
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862.1365    (b)  revised. 21449 

862.1380    (b)  revised. 21449 

862.1420    (b)  revised 21449 

862.1470    (b)  revised 21449 

862.1490    (b)  revised 21449 

862.1515    (b)  revised 21449 

862.1565    (b)  revised 21449 

862.1575    (b)  revised 21449 

862.1640    (b)  revised 21449 

862.1670    (b)  revised 21449 

862.1680    (b)  corrected. 11645 

862.1695    Redundant      printing 

correctly  removed 11645 

862.1700    Redundant      printing 

correctly  removed. 11645 

862.1702    Redundant     printing 

correctly  removed 11645 

862.1720    (b)  corrected. 11645 

(b)  revised 21449 

862.1815    (b)  revised 21449 

862.2100    (b)  revised 21449 

862.3750    (b)  revised 21450 

862.3850    (b)  revised 21450 

Technical  correction 25050 

864.9050    (a)  amended 11253 

864.9160    (a)  amended 11253 

866    Technical  correction. 16837 

866.5240    (a)  amended 11253 

866.5890    (a)  amended 11253 

876    Technical  correction. 16837 

876.5830    (a)  amended 11253 

878    Added 23872 

886.9    Added 35603 

886.1040    (b)  revised 35603 

886.1140    (b)  revised 35603 

886.1150    (b)  revised 35603 

(b)  corrected 40825 

886.1170    (b)  revised 35603 

886.1190    (b)  revised 35603 

886.1200    (b)  revised 35604 

886.1270    (b)  revised 35604 

886.1320    (b)  revised 35604 

886.1330    (b)  revised 35604 

886.1350    (b)  revised 35604 

886.1375    (b)  revised 35604 

886.1380    (b)  revised 35604 

886.1390    (b)  revised 35604 

886.1395    (b)  revised 35604 

886.1400    (b)  revised 35604 

886.1410    (b)  revised 35604 

886.1415    (b)  revised 35604 

886.1420    (b)  revised 35604 

886.1460    (b)  revised 35605 

886.1500    (b)  revised 35605 

886.1605    (b)  revised 35605 
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886.1650    (b)  revised 35605 

886.1655    (b)  revised 35605 

886.1660    (b)  revised 35605 

886.1665    (b)  revised 35605 

886.1700    (b)  revised. 35605 

886.1770    (b)  revised 35605 

886.1790    (b)  revised 35605 

(b)  corrected 40825 

886.1800    (b)  revised. 35605 

886.1810    (b)  revised. 35605 

886.1840    (b)  revised. 35605 

Heading  corrected 40825 

886.1860    (b)  revised. 35§06 

886.1870    (b)  revised. 35606 

886.1880    (b)  revised. 35606 

886.1905    (b)  revised. 35606 

886.1910    (b)  revised. 35606 

886.4230    (b)  revised. 35606 

886.4335    (b)  revised. 35606 

886.4350    (b)  revised. 35606 

886.4360    (b)  revised 35606 

886.4392    Added 38947 

886.4445    (b)  revised 35606 

886.4570    (b)  revised 35606 

886.4770    (b)  revised 35606 

886.4855    (b)  revised 35606 

886.5120    (b)  revised 35607 

886.5420    (b)  revised 35607 

886.5540    (b)  revised 35607 

886.5600    (b)  revised 35607 

886.5800    (b)  revised. 35607 

886.5810    (b)  revised 35607 

886.5840    (b)  revised 35607 

886.5844    (b)  revised 35607 

886.5870    (b)  revised 35607 

886.5910    (b)  revised 35607 

886.5915    (b)  revised 35607 

895    Technical  correction 16837 

895.21    (d)(1)  amended 11254 

1002    Technical  correction 16837 

1002.7    Nomenclature  change 11254 

1002.10  Introductory           text 
amended 11254 

1002.20    (a)  and  (b)  introducto- 
ry text  and  (5)  amended 11254 

1002.31    (c)  amended 11254 

1002.41    (a)(1)  amended. 11254 

1002.50  (a)    introductory    text 

and  (b)  amended 11254 

1002.51  Amended 11254 

1005.11  Amended 11264 

1005.25    (b)  and  (c)  amended 11254 

1010.2  (c)  and  (d)  amended 11254 

1010.3  (a)(l)and(2Ki),  (b).  and 

(c)  amended 11254 


Pate 

1010.4  (a)  introductory  text. 
(b)(lKviii),  (c)  (1)  and  (3) 
amended 1 1254 

1010.5  (a)  introductory  text, 
(b).  (c)(12).  and  (e)  (1)  and 

(2)  amended 11254 

1010.13  Amended 11254 

1020.30  (c)  and  (d)  introducto- 
ry text  and  (3)(ii)  amended....  11254 

1020.32    (a)(1)  amended 11254 

1030  Authority  citation  re- 
vised  11254 

1030.10  (c)(4)(iv),  (5)(iv).  and 
(6)    (iU).    (iv)    introductory 

text  and  id)  amended 11254 

1040.30    (OClKii)  amended 11254 

1050  Authority  citation  re- 
vised  11255 

1050.10  (d)(5)  amended 11255 

Chapter    II — Drug    Enforcamant    Ad- 
ministration, Dapartmant  of  Justice 

1301.32  (d)  revised;  (e)  and  (f) 
redesignated  as  (f)  and  (g); 
new  (e)  added 

1308.11  (g)(6)  added 

(g)  temporary  scheduling  ex- 
tended  

1308.12  (f)(2)  corrected;  CFR 
correction 

(c)  (6)  through  (24)  redesig- 
nated as  (c)  (7)  through 
(25);  new  (c)(6)  added 

1308.14  (e)  (1)  through  (6)  re- 
designated as  (e)  (2).  (5), 
and  (7)  through  (10);  new 
(e)  (1).  (3).  (4).  and  (6) 
added 

1308.15  (d)  added 

1308.24    (i)  table  revised...  10835, 
1308.32    Table  revised 

Title  21 — Proposed  Rules: 

1—1260  (Ch.  I) 23180 

81 33147 

103 36063 

133 11312 

172 13134 

175 11402. 16837,  20335 

176 „ 11402.  16837.  20335 

177 11402.  18837,  20335 

178 11402, 16558, 16837,  20335 

184 36067 

193 11938. 15407 

205 35325 

211 16150 


21813 
29233 

40061 

31837 

43685 


17460 
10870 
36152 
10861 
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310 30766 

332 12778 

341 30622 

346 30766 

348 32692 

352 16853 

355 22430,26559 

357 12779.30786 

360 30766 

510 35833 

561 11313,  15407 

606 23414,  27265 

801 37260 

864 _ 17227 

868 13296,  17534,  27878 

878 23880 

lOlO 20137,  23167 

1308 21492.  40390 

TITLE  22— FOREIGN  RELATIONS 
Chapter  I — Department  of  State 

7.6  (a)  amended 39589 

7.7  (b)  amended 39589 

7.8  (a)  amended 39589 

20    Added 39457 

41    Authority  citation  revised 24904 

41.2    (1)  added 24904 

94    Added;  interim 23608 

120.1    Heading  revised;  existing 

text  designated  as  (a);   (a) 

heading  and  (b)  added 11496 

Technical  correction 12099 

120.10    (e)  amended 11496 

Technical  correction 12099 

120.19    (b)  amended 11496 

Technical  correction. 12099 

120.23  Revised 11496 

Technical  correction 12099 

120.24  Redesignated  as  120.25; 

new  120.24  added 11496 

Technical  correction. 12099 

120.25  Redesignated           from 
120.24 11496 

Technical  correction 12099 

121.1    (b)  amended 11496 

Technical  correction 12099 

122.1  (c)  added 11496 

Technical  correction 12099 

122.2  Revised 11496 

Technical  correction 12099 

(b)(1)  clarification 19774 

122.3  Revised 11497 

Technical  correction 12099 

122.4  Revised 11497 

Technical  correction 12099 

122.6    Removed 11496 


Pace 

Technical  correction. 12099 

123.1    (b)  amended 11497 

Technical  correction 12099 

124.14    (d)  and  (e)  redesignated 
as  (e)  and  (f );  new  (d)  added; 

new  (f)  revised 11497 

Technical  correction 12099 

125.4    (b)(4)  amended;  (bK7)  re- 
vised  1 1498 

Technical  correction. 12099 

126    Authority      citation      re- 
vised  11498 

126.1    Heading       revised;       (a) 
amended;   (d).   (e),   and   (f) 

added 1 1498 

Technical  correction 12099 

126.3    Heading  revised 11499 

Technical  correction 12099 

126.7    Heading  and  (a)  revised; 

(d)  and  (e)  added 11498 

Technical  correction 12099 

126.13    Added 11499 

Technical  correction. 12099 

(a)  clarification  and  compli- 
ance  deadline   extended   in 

part 19774 

127.1    (a)(1)  revised 11499 

Technical  correction. 12099 

127.6  Revised 11499 

Technical  correction 12099 

127.7  Revised. 11500 

Technical  correction. 12099 

127.9  (b)  revised 11500 

Technical  correction 12099 

127.10  Added 11500 

Technical  correction 12099 

136  Added;  interim 23188 

137  Added;            nomenclatuire 
change 19178.  19204 

137.105    (w)  added 19178 

Chapter  II — Agency  for  Intemcrtional 
Development,  Intemotionol  Devel- 
opment Cooperation  Agency 

201    Authority      citation      re- 
vised  31317 

201.03    Added. 31317 

201.11  (b)(4)  amended 31317 

201.12  Revised 31318 

201.13  (b)(l)(ii)  and  (2)  revised; 
(b)(3)(iv)  amended 31318 

(b)(2)(iii)  (&)  and  (c)  added. 38288 

204    Added 33805 

204.1    (i)(l)  correctly  revised 39015 
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CHANGES  APRIL  1  THROUGH  OCTOBER  31,  1988 


TITLE  22  Chapter  II — Con.  Psce 

206  Added 24260 

207  Added 29658 

208  Revised:         nomenclature 
change 19179,  19204 

208.105    (gK3),   (tK3),   and  (w) 

added 19179 

208.215    (a)  added 19179 

Chapter  V— Unitod  Statas 
Information  Agoncy 

513    Added;  nomenclature 

change 19179, 19204 

513.105    (w)  added 19179 

514.31  Policy  statement 43863 

514.32  (b)  amended:  interim 10529 

Chapter  VI— Unitod  States  Arms 
Control  and  Disarmament  Agency 

602    Authority       citation      re- 
vised  10529 

602.11    Revised 10529 

602.19    Added 37293 

Chapter  VII — Overseas  Private 
Investment  Corporotion 

706    Revised „ 11993 

711    Added. 25882,  25885 

711.170    (c)  revised. 25883 

Chapter  XV — African  Development 
Foundation 

1507    Added 4041 1 

1510    Added 25883 

1510.170    (c)  revised. 25883 

Title  22— Proposed  Rules: 

9b 236S6 

20 21864 

41  16975. 18022 

171 32626 

204 11872 

206 16559 

602. 12430 

1607.. — 16163 

TITLE  23— HIGHWAYS 

Chapter  I — Federal  Highway  Admin- 
istrcrtion.  Department  of  Transpor- 
tation I 

1    Authority  citation  revised 18276 

1.11    (a)  amended 18276 

140.904    (a)  revised 18276 


PMe 

140.907    Added 18276 

160    Removed 25484 

625.5    (a)(  1 1 )  added 15671 

645  Authority  citation  re- 
vised  24932 

645.107  (a),  (b),  and  (c)  amend- 
ed: (k)  added 24932 

646  Authority  citation  re- 
vised  32218 

646.212    (a)(3)  revised 32218 

646.200—646.220     (Subpart     B) 

Appendix  added 32218 

650    Policy  statement 21637 

Authority  citation  revised; 
subpart  and  section  author- 
ity citations  removed 32616 

650.109    Correctly  revised 11065 

650.303  (a)  footnote  1  amend- 
ed; (e)  added 32616 

650.305    (b)  revised;  (c)  added. 32616 

650.307  (a)(3)  revised;  (b)(3) 
and     footnotes     3     and     4 

added 32616 

650.311    (b)  revised 32617 

657.17    (b)  revised 12766 

658  Authority  citation  re- 
vised.  12148 

658.1    Revised 12148 

658.5    (f)  amended. 12148 

(o)  added 25485 

658.9    (b)(5)  revised 12148 

658.11  (a)  and  (b)  heading  re- 
vised; (e)  and  (f)  redesignat- 
ed as  (f)  and  (g)  and  revised: 
(c)  and  (d)  redesignated  as 
(e)  and  (c);  new  (c)  heading 

revised;  new  (d)  added 12148 

658.13    (d)(3)  added. 25485 

658.19    Revised 12149 

658    Appendix  A  amended 28871 

771.105    (e)  corrected 11065 

771.113    (b)  corrected. 11066 

771.117  (d)  introductory  text 
and  (12)  footnote  3  and  (e) 

corrected. 1 1066 

771.129    (a)  corrected 11066 

771.135  (f)(2)  and  (mKl)  cor- 
rected; (g)(1)  and  (mKl)  cor- 
rectly designated 11066 
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Chapter  II — National  Highway  Traffic 
Safety  Administration  and  Federal 
Highway  Administration,  Depart- 
ment of  Transportation 

Page 
1204—1230       (Subchapter       B) 

Heading  revised 11269 

1204.4    Nomenclature  changes....  11269 
1205    Authority      citation      re- 
vised  11269 

1205.3  (a)(1)  revised;  (a)(6) 
added;  (b)  amended 11270 

1208  Authority  citation  re- 
vised  31321 

1208.4  (a)  and  (b)  amended;  (c) 
added; 31321 

1208.5  Revised 31322 

1208.6  Revised 31322 

1208.7  Added 31322 

1208.8  Added 31322 

1208.9  Added 31322 

Chapter  III— National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation 

1309.3  (c),  (d),  (e),  and  (f)  (1). 

(2),  and  (3)  revised 32383 

1309.4  (a)(2)  Introductory  text, 

(i),  and  (iii)  amended 32383 

1309.5  (a)  (2)  and  (3)  and  (b)(2) 
revised;  (b)(3)  added;  (b)(1) 
amended 32383 

1309.6  (e)  added 17695 

(a),  (b)  introductory  text  and 

(c)(1)  amended:  (e)  revised 32384 

Title  23— Proposed  Rules: 

625 11875 

626 11875 

658 18858.  18859 

770 35178 

1309 11679 

TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtitle  A— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development 

8  Added  (effective  date  pend- 
ing in  part) 20233 

8.4    (b)(l)(v)  corrected 28115 

8.21    (c)(l)(iU)  corrected 28115 


Pi«e 

8.24    (b)  corrected 28115 

8.30    Corrected 28115 

8.56  (c)(6).  (g)  introductory 
text  and  (2),  (h)(1),  and  (j) 

(1)  and  (2)  corrected 28115 

(i)  corrected 34634 

8.57  (a)  introductory  text  cor- 
rected  28115 

8.67    (o)  corrected 28115 

8.70    (c)  corrected 28115 

15    Authority  citation  revised 37547 

15.14  Revised  (effective  date 
pending) 37547 

15.15  Added  (effective  date 
pending) 37548 

15.16  Added  (effective  date 
pending) 37549 

15.17  Added  (effective  date 
pending) 37549 

15  18    Added     (effective     date 

pending) 37549 

24    Revised:  nomenclature 

change     (interim     effective 
date  pending  in  part)...  19182,  19204 

24.100    (d)  and  (e)  added 19182 

24,105  (f)  (1)  and  (2),  (p)  (2) 
through  (22),  (u)  (1)  and  (2), 
(V)    (1)    and    (2),    and    (w) 

through  (cc)  added 19182 

(n)  republished:  interim 30051 

24.110  (a)(l)(i)(A),  (ii)(C)  (5) 
through    (20),   (d)   and   (e) 

added 19183 

(a)     introductory     text     and 

(2)(ii)  republished;  interim 30051 

24.115    (d)  added 19183 

24.200    (c)(8),   (d).  (e).  and  (f) 

added 19183 

(c)(2)  and  (e)(1)  republished 30051 

24.215    (a)  added 19184 

24.220    (c)  and  (d)  added 19184 

24.305    (d)(1),      (e),      and      (f) 

added 19184 

24.313  Revised 19184 

(b)(2)(ii)  correctly  revised 30049 

24.314  Revised 19185 

24.320  (d)  added 19185 

24.325  (a)(3)  and  (b)(4)  added 19185 

24.400  (d)  added 19185 

24.410  (c)  added 19185 

24.411  Revised 19185 

24.412  Revised 19186 

24.413  Revised 19187 

24.415  (d)  added 19186 

24.500  (c)  added 19186 
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TITLE  24  Subtitle  A— Con.  Pwe 

24.505    (f)  through  (h)  added 19186 

24.600—24.613        (Subpart       F) 

Added 19186 

28    Added 24001 

35.5    (b)  revised;  (c)  added 20798 

35.22    Amended 20798 

35.24  (b)(1).  (2Kli)  and  (4)  re- 
vised  20798 

35.56    (a)  (1)  and  (2)  revised 20799 

50.20    (n)  added;  interim 11238 

(o)  added 30192 

58    Authority  citation  revised 30193 

58.35    (aK6)  added 30193 

Chapter  I — Office  of  Assistant  Secre- 
tary for  Equal  Opportunity,  De- 
portment of  Housing  and  Urban 
Development 

105    Revised 24196 

115    List  of  jurisdictions 23757 

115.10    (a)  revised 24203 

Chapter  11 — Office  of  Assistant  Sec- 
retary for  Housing — Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 

200.163  (b)(5Kiii)  and  (dKl)  re- 
vised (effective  date  pend- 
ing)  34281 

200.805    Amended 20799 

200.810    (b)  revised 20799 

200.815    (b),    (c).    and    (d)    re- 

vised...  .  20799 

200.820    rbriuid  (c)  7i)  and  74) 

revised 20799 

200.825  (b)  and  (c)  introducto- 
ry text  and  (2)  revised 20800 

200.926d    (f)(l)(i)  revised 11271 

201  High-cost  limits  correct- 
ed. 1 1998 

High<««tiinaits!!!!!!!!!!!!!!!!!!!!!!!!!!!  13405, 

19897,  28871.  36448 
203    High-cost    limits    correct- 
ed .  1 1998 

High<»rt"iimits!!!!!!!!!!!!!!!!!!!!!!!!!!!'i3405, 

19897,  28871,  36449 
203.17    (a)  revised;  (e)  and  (f) 
added  (effective  date  pend- 
ing)  34281 

203.43c  (b)  introductory  text 
and    (1)    revised    (effective 

date  pending) 34282 

203.43h    (c)    revised    (effective 

date  pending) 34282 


Page 

203.43i    (b)  amended  (effective 

date  pending) 34282 

203.44    (h)   amended   (effective 

date  pending) 34282 

203.251    (d)    revised    (effective 

date  pending) 34282 

203.350  (d)  correctly  designat- 
ed  13404 

203.355  Introductory  text  cor- 
rected  13404 

203.423    (a)   revised;   eff.   5-19- 

88 10530 

203.640    (b)  revision  at  52  FR 

48202  withdrawn 13404 

203.645    (a)  revision  at  52  FR 

48202  withdrawn 13404 

203.654    Revision     at     52     FR 

48203  withdrawn 13404 

203.666    Correctly  revised 13405 

204.251    (d)    revised    (effective 

date  pending) 34282 

207.19    (e)(1)  revised;  new  (e)(9) 

added 15817 

213.501    (b)  amended  (effective 

date  pending) 34282 

213.507    Revised  (effective  date 

pending) 34282 

213.530    (h)  amended  (effective 

date  pending) 34282 

215.22  (c)(6)  amended;  (m)  re- 
moved; (n)  redesignated  as 
(m) 15820 

220.101    (a)  revised:   (d)  added 

(effective  date  pending) 34283 

220.511  (b)  revised:  (d)  redesig- 
nated as  (e);  new  (d)  added 15817 

221.5    Revised    (effective    date 

pending) 34283 

221.60    (1K5)   revised  (effective 

date  pending) 34283 

221.65    (k)     revised     (effective 

date  pending) 34283 

221.524    (a)(1)       revised;       (e) 

added;  interim 11233 

221.530  (a)(3)(vli)  redesignated 
as  (a)(3)(viii);  new  (aM3)(vU) 
added 15818 

221.531  (b)    introductory    text 

and  (3)  amended;  interim 11233 

221.532  Revised;  interim. 11234 

222.10    (d)     revised     (effective 

date  pending) 34283 

232  Authority  citation  re- 
vised  15672.  33735 

232.1    (i)  revised 15672 
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232.6    Revised 15672 

(aK2)  revised  (effective  date 

pending) 33735 

Eff.  10-6-88  and  (aK2)  intro- 
ductory text  and  (ill)  cor- 
rected  40221 

232.42    Revised 16074 

232.901—232.906  (Subpart  E) 
Added  (effective  date  pend- 
ing)  33735 

Eff.  10-6-88 40221 

234  High-cost  limits  correct- 
ed  11998 

High-cost  limits 13405. 

19897,  28871,  36449 

Authority  citation  revised 34283 

234.1    (d)  revised  (effective  date 

pending) 34283 

234.25  (a)  revised;  (d)  and  (e) 
added  (effective  date  pend- 
Iqct) 34283 

234.70    (hi)   amended   (effective 

date  pending) 34284 

235.9    (a)  revised 14789,  19775 

235.20    (e)     revised     (effective 

date  pending) 34284 

235.22  (a)  revised;  (e)  and  (f) 
added  (effective  date  pend- 
ing)  34284 

235.540    (a)  revised 14789,  19775 

236.30  (aKl)  revised;  (f)  added; 
interim 11234 

236.50  (a)  revised;  interim 11234 

240.16    (a)  revised;  (d)  and  (e) 

added  (effective  date  pend- 
ing)  34284 

241.165    Redesignated  as 

241.170;  new  241.165  added 16074 

241.170    Redesignated         from 

241.165 16074 

241.1000—241.1120  (Subpart  E) 

Added;  interim 11234 

241.1200—241.1250   (Subpart  F) 

Added;  interim 11237 

242.1  Amended 16074,  16076 

242.2  Added 16075 

242.3  Revised 16075 

242.5    Revised 16075 

242.12    Added 16075 

242.23  Revised 16075 

242.29  (d)  added 16075 

242.31  (b)  amended 16076 

242.45  Amended 16076 

242.47  (b)  revised 16075 

242.51  (a)  and  (b)  revised 16075 

242.57  (b)(2)  revised 16076 
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242.67  (a)(2)  amended;  (b)  re- 
vised  16076 

242.69    (c)  amended 16076 

242.75    Amended 16076 

242.81    Amended. 16076 

242.88    Amended. 16076 

242.91    Introductory  text 

amended 16076 

242.93    (a)  amended^ 16076 

242.95    (a)  amended 16076 

248    Added;  interim 11229 

251.806  Undesignated  center 
heading  and  section  added 

(effective  date  pending) 33736 

Eff.  10-6-88 40221 

251.819    Revised  (effective  date 

pending) 33736 

Eff.  10-6-88 40221 

252    Added       (effective       date 

pending) 33736 

Eff.  10-6-88 40221 

252.303    (a)(2)(m)  corrected 40221 

255.806  Undesignated  center 
heading  and  section  added 

(effective  date  pending) 33755 

Eff.  10-6-88 40221 

255.819    Revised  (effective  date 

pending 33755 

Eff.  10-6-88 40221 

255.822  Introductory  text  and 
(f )  introductory  text  revised 

(effective  date  pending) 33756 

Eff.  10-6-88 40221 

255.824    (b)    revised    (effective 

date  pending) 33756 

Eff.  10-6-88 40221 

290  Authority  citation  re- 
vised  27160 

290.17    Revised 27160 

Chapter  V — Office  of  Assistant  Sec- 
retary for  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development 

510.34    Removed  (effective  date 

pending) 43866 

510.36    Removed  (effective  date 

pending) 43866 

510.410    (c)(1)   amended;   (c)(2) 

revised...'* 20800 

511  Authority  citation  re- 
vised  28991 

511.1    Revised;  interim 25466 
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TITLE  24  Chaptor  V— Con.  Pwe 

Revised  (effective  date  pend- 
ing)  34411 

Eff .  10-6-88 40221 

511.2  Amended  (effective  date 
pending) 3441 1 

Eff.  10-6-88 40221 

511.3  Revised;  interim 25466 

511.4  Revised:  interim 25467 

511.10  (e)(2)  and  (k)  revised; 
interim 25467 

(e)(2)(i)(D)  corrected. 28115 

511.11  (f)(3)(i)  amended; 

(f  K3)(ii)  revised 20800 

511.20    (bX4)  revised;  interim 25468 

(b)  (3).  (6),  (10)  and  (13)  re- 
vised (effective  date  pend- 
ing)  34411 

Eff.  10-6-88 40221 

511.33    (c)  amended;  interim 25468 

Heading  and  (b)  revised 28991 

511.40  (Subpart  E)    Revised 34411 

511.50  Existing  text  designated 
as  (a);  new  (a)  amended;  (b) 
added;  interim 25468 

511.51  (a)  and  (b)  revised:  in- 
terim  25468 

511.74    Revised:  interim 25468 

570  Authority  citation  re- 
vised  31239.34437 

570.1—570.5  (Subpart  A)  Re- 
vised (effective  date  pend- 
ing)  ^ 34437 

Eff.  10-6-88 40221 

570.3    (j).  (vK3)(i).  (w)  and  (x) 

OMTected 41330 

570.200—570.208  (Subpart  C) 
Revised       (effective       date 

pending) 34439 

Eff.  10-6-88 40221 

570.200  (J)(2)  flush  text  follow- 
ing (vii)  corrected 41330 

570.201  (i)  revised;  interim  (ef- 
fective date  pending) 31239 

Eff.  10-6-88 40221 

570.202  (bK6)  and  (d)  correct- 
ed  41330 

570.206  (c)  and  (g)  introducto- 
ry text,  (3)  and  (4)  correct- 
ed.  41330 

570.207  (b)(2Kii)  corrected 41330 

570.208  (a)(3)(i)(A)  and  (d)(1) 
corrected 41330 

570.300—570.308  (Subpart  D) 
Revised  (effective  date 
pending) 34449 
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Eff.  10-6-88 40221 

570.301    (b)(lKi)  corrected. 41330 

570.303  (h)  redesignated  as  (i): 
new  (h)  added;  interim  (ef- 
fective date  pending) 31239 

Eff.  10-6-88 40221 

(h)  corrected 41330 

570.403  (i)(2)(i)  amended;  in- 
terim (effective  date  pend- 
ing)  31239 

Eff.  10-8-88 40221 

570.451  (m)  through  (p)  added 
(effective  date  pending) 33028 

Eff.  10-6-88 40221 

570.452  (cK2).  (d)(lKU)  and 
(2)(ii),  and  (e)  revised: 
(d)(l)(ii)(E)  added  (effective 

date  pending) 33028 

Eff.  10-6-88 40221 

570.455  (c)  and  (d)  added  (ef- 
fective date  pending) 33028 

Eff.  10-6-88 40221 

570.456  (a)    revised    (effective 

date  pending) 33028 

Eff.  10-6-88 40221 

570.457  Revised:  interim  (effec- 
tive date  pending) 31239 

Eff.  10-6-88 40221 

570.458  (cK14)(ix)(I)  revised; 
interim  (effective  date  pend- 
ing)..  - 31240 

Eff.  10-6-88 40221 

(c)(14)(ixKI)  revised; 

(c)(14)(xvi)  and  (xvii)  added 

(effective  date  pending) 33029 

Eff.  10-6-88 40221 

570.459  Revised  (effective  date 
pending) 33029 

Eff.  10-6-88 40221 

570.460  (a)  revised:  (O  (1) 
through  (5)  redesignated  as 
(c)  (4)  through  (8);  (c)  (1). 
(2),  and  (3)  added;  (d)  re- 
moved (effective  date  pend- 
ing)  33030 

Eff.  10-6-88 40221 

570.461  (e)    revised    (effective 

date  pending) 33031 

Eff.  10-6-88 40221 

570.496a  Added;  interim  (effec- 
tive date  pending) 31240 

Eff.  10-6-88 40221 

570.500    (a)(2)  amended 41331 

570.503    (b)(8)(i)  amended 41331 

570.505    (a)(1)  amended 41331 
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570.506  Revised  (effective  date 
pending) 34454 

Eff.  10-6-88 40221 

(b)  introductory     text     and 
(2)(ii)  and  (g)(5)  corrected 41330 

570.507  Revised  (effective  date 
pending) 34456 

Eff.  10-6-88 40221 

570.600—570.612  (Subpart  K) 
Revised  (effective  date 
pending) 34456 

Eff.  10-6-88 40221 

570.606  Revised;  interim  (effec- 
tive date  pending) 31243 

Eff.  10-6-88 40221 

(bKlKUi)(B)  and  (d)  correct- 
ed  41330 

570.608  (c)(2)  amended;  (c)(3) 
revised 20801 

(c)  introductory  text  and  (2) 
corrected 41330 

570.609  Corrected. 41330 

570.610  Heading  correctly  re- 
vised  41330 

570.611  (a)(2)  corrected 41330 

570.700—570.706     (Subpart     M) 

Revised       (effective       date 

pending) 34464 

Eff.  10-6-88 40221 

570.702  (f)  added;  interim  (ef- 
fective date  pending) 31245 

Eff.  10-6-88 40221 

570.900—570.913  (Subpart  O) 
Revised       (effective       date 

pending) 34466 

Eff.  10-6-88 40221 

570.900  (a)  revised;  interim  (ef- 
fective date  pending) 31246 

Eff.  10-6-88 40221 

570.904    (c)(2)(iv)  corrected 41330 

575  Heading  and  authority  ci- 
tation revised 30193 

575.1    (a)  revised 30193 

576  Added 30193 

596    Added       (effective       date 

pending) 30946 


Chaptar  VIII— Office  of  th«  Attistant 
Secretary  for  Housing — Federal 
Housing  Commissioner,  Department 
of  Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loon  Program) 

Page 

813.101  Revised  (effective  date 
pending) 34412 

Eff.  10-6-88 40221 

813.102  Amended         (effective 

date  pending) 34412 

Amended;  interim 37499 

Amendment  at  53  FR  34412 

eff.  10-3-88 40221 

813.105  (d)  removed;  (e)  and  (f) 
redesignated  as  (d)  and  (e); 
new  (e)  (2)  through  (4)  re- 
vised; OMB  numbers  (effec- 
tive date  pending) 34412 

Eff.  10-6-88 40221 

813.109    (a)    revised    (effective 

date  pending) 34412 

(a)(2)  correctly  revised 36450 

(a)  revision  at  53  FR  34412 
611.  10'-'0~oo ••••••••••••••• 40221 

840  Added 23904 

841  Added 23915 

882.109    (i)(2)  amended;  (i)  (3) 

and  (4)  revised 20801 

882.204    (b)  (1)  and  (3)  revised 

(effective  date  pending) 34412 

Eff.  10-6-88 40221 

882.207    (a)     revised    (effective 

date  pending) 34413 

Eff.  10-6-88 40221 

882.209  (a)  (9)  through  (11)  re- 
designated as  (a)  (11) 
through  (13);  new  (a)  (9) 
and  (10),  (c)(ll).  and  (d)(3) 
added  (effective  date  pend- 
ing)  34413 

Eff.  10-6-88 40221 

882.210  (b)    revised    (effective 

date  pending) 34413 

Eff.  10-6-88 40221 

882.219  (b)(2)(ii)  and  (b)(4)  re- 
vised (effective  date  pend- 
ing)  34413 

Eff.  10-6-88 40221 

882.404    (c)(2)  amended;  (c)  (3) 

and  (4)  revised 20801 


«ct*^ 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1  THROUGH  OCTOBER  31,  1988 


TITLE  24  Chapter  VIII— Con.  Page 

885  Authority  citation  re- 
vised  15820 

885.7    Added 15820 

885.400  Introductory  text,  (a), 
(b),  and  (c)  redesignated  as 
(a),  (b),  (c),  and  (e):  new  (c) 
amended;  (d)  added;  inter- 
im.  19902 

885.405    (a)(8)  and  (bK4)  added; 

interim 19902 

885.410  (g)  and  (h)  revised;  in- 
terim  19902 

886.113    (i)(2)  amended;  (i)  (3) 

and  (4)  revised 20802 

887  Added  (effective  date 
pending) 34388 

Ef  f .  10-6-88 40221 

887.7    Corrected 38460 

887.209    (c)(2)(v)  corrected 36460 

887.351    (b)(2)  corrected 36450 

887.403  (a)  and  (bKS)  correct- 
ed  36460 

887.461    Heading  corrected. 36450 

887.467    (g)  corrected. 36450 

887.489    Corrected 36460 

887.491    (a)  corrected 36450 

887.511    (a)(2)  corrected 36450 

887.565    (e)  corrected 36450 

888.111    Revised  (effective  date 

pending) 34413 

Corrected 36450 

Ef  f .  10-6-88 40221 

888  Schedule  A  amended 13407, 

25327 

Schedule  A  revised 14956 

Schedules  B  and  D  revised. 36703 

Chapter  IX — Offic*  ef  AssUtont  Sec- 
refary  for  Public  and  Indian  Hout- 
infl,  Dapartmant  ef  Housing  and 
Urbon  Develepmont 

904  Authority  citation  re- 
vised  33311 

904.103    (b)    revised    (effective 

date  pending) 41698 

904.107  Heading,  (1K3),  and 
(m)(l)  revised;  (p)  added  (ef- 
fective date  pending) 33311 

Eff.  11-7-88 40221 

905  Authority  citation  revised; 
section  authority  citations 
removed 33312 

Authority  citation  revised 37500. 

37506 


Pmce 

905.101  (a)  revised;  interim 37500 

905.102  Amended;  interim 37500 

905.103  (b)  revised;  interim 37500 

905.105  (b)  amended;  interim 37500 

905.106  (a)  revised;  OMB 
nimiber 24684 

905.204  (a)(lKiU).  (cKl)  (i)  and 
(ii)  introductory  text  and  (2) 
(i)  and  (ii),  (f)(4),  and  (g)(1) 
revised 24685 

905.209  Revised;  interim 37500 

905.210  Revised;  interim 37501 

905.211  (d)  added 30215 

905.212  (a)  revised;  interim 37501 

905.213  Revised;  interim 37501 

906.217  (b)(1)  amended;  inter- 
im  37501 

905.302  (aX2)  revised;  (a)(3) 
added;  OMB  niuiber;  inter- 
im  37501 

905.303  Revised  (effective  date 
pending) 33312 

Eff.  11-7-88 40221 

905.314    Added 30216 

905.406    (a)       revised;       OMB 

number;  interim 37501 

905.408  (a),  (b).  (cKl),  and 
(d)(1)  revised;  OMB  number; 
interim 37502 

905.417  Heading  revised;  (c), 
(d),  and  (e)  redesignated  as 
(d).  (e),  and  (f);  new  (c) 
added;  interim 37502 

905.419  (a)  and  (b)  revised;  in- 
terim  37502 

905.422    (a)  and  (e)(1)  revised; 

interim 37502 

905.424  Heading,  (a),  and  (f)(3) 
revised;  (g)  added  (effective 

date  pending) 33312 

Eff.  1 1-7-88 40221 

905.426    (g)    revised    (effective 

date  pending) 33312 

Eff.  11-7-88 40221 

905.601-905.540     (Subpart     E) 

Added;  Interim 37506 

913.102    Amended         (effective 

date  pending) 33311 

Amended:  Interim 37503 

Amendment  at  53  FR  33311 
eff.  11-7-88 40221 

941.203  (c)  removed;  (d).  (e). 
(f),  and  (g)  redesignated  as 
(c),  (d),  (e),  and  (f )  (effective 
date  pending) 41599 
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941.204    Revised  (effective  date 

pending) 41599 

941.208    (h)  added 20802 

(d)  revised 30216 

941.406    (a)    revised    (effective 

date  pending) 41599 

941.502  (b)(3)  and  (c)(4)  re- 
vised (effective  date  pend- 
ing)  41599 

941.503  (d)  added 30216 

942    Authority      citation      re- 

Yjg^ 37503 

942.1    (a)  reviteedV  iriter^  37503 

942.3  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c) 
and  revised;  interim 37603 

960  Heading  and  authority  ci- 
tation revised  (effective  date 

pending) 33311 

Authority  citation  revised 34413 

Heading  and  authority  cita- 
tion revision  at  53  FR  33311 
eff.  11-7-88 40221 

960.204  (c)  (3)  and  (4)  redesig- 
nated as  (c)  (4)  and  (5);  new 
(c)(3)  added  (effective  date 

pending) 34414 

Eff.  10-6-88 40221 

960.207    (a)    revised    (effective 

date  pending) 33311 

Eff.  1 1-7-88 40221 

964  Authority  citation  re- 
vised.  34680 

964.3  (b)  revised;  (c),  (d).  and 
(e)    added    (effective    date 

pending) 34680 

Eff.  11-7-88  and  (cK2)  and 
(d)(1)  corrected 40221 

964.6  Revised  (effective  date 
pending) 34680 

Eff.  11-7-88  and  (b)  correct- 
ed  40221 

964.7  Amended  (effective  date 
pending) 34681 

Eff.  1 1-7-88 40221 

964.9    Revised    (effective    date 

pending) 34681 

Eff.  11-7-88 40221 

964.11  Added  (effective  date 
pending) 34681 

Eff.  1 1-7-88 40221 

964.12  Added  (effective  date 
pending) 34681 

Eff.  1 1-7-88 40221 

964.15    Removed  (effective  date 

pending) 34681 


Pwe 

Eff.  1 1-7-88 40221 

964.17  Introductory  text  re- 
vised (effective  date  pend- 
ing)  34682 

Eff.  1 1-7-88 40221 

964.19  Introductory  text.  (b). 
and    (c)    revised    (effective 

date  pending) 34682 

Eff.  11-7-88 40221 

964.25—964.45  (Subpart  C)  Re- 
vised (effective  date  pend- 
ing)  34682 

Eff.  1 1-7-88 40221 

964.25    Corrected. 40221 

964.33    (c)  corrected 40221 

964.35    (b)  corrected 40221 

965.101  (Subpart  A)    Added 30217 

965.702    Amended 20802 

965.704    Revised 20802 

966.706    Revised 20803 

966.706  Redesignated  as 
965.710;  new  965.706  added 20803 

965.707  Redesignated  as 
965.711;  new  965.707  added 20803 

966.708  Added 20804 

965.709  Added 20804 

965.710  Redesignated  from 
966.706 20803 

965.711  Redesignated  from 
965.707 20803 

966    Revised     (effective     date 

pending) 33304 

Eff.  1 1-7-88 40221 

968.3  Amended 20804 

968.4  (h)  and  (1)  revised 20804 

968.5  (cK3)  added;  (g)  revised; 
OMB  numbers 15553 

(c)  introductory  text  and  (1), 
(e)(2),  (h)  (1)  and  (2),  and 
(i)(7)(li)  revised 20804 

968.9  (e)  revised;  OMB 
number 20805 

(hK4)  added 30218 

968.10  (a)  revised. 20805 

968.19    Added. 30218 

969  Policy  statement 31274 

970  Authority  citation  re- 
vised  30987 

970.2  (c)  revised:  (g)  added;  In- 
terim (effective  date  pend- 
ing)  30987 

Eff.  10-6-88  and  (g)  correctly 
added 40221 

970.4  (b)  removed;  (c)  through 
(e)     redesignated     as     (b) 
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TITLE  24  Choptsr  IX— Con.  Pwe 

through  (d);  new  (d)  revised; 
new  (e)  added;  interim  (ef- 
fective date  pending) 30987 

Ef  f .  10-6-88 40221 

970.5  Revised;  interim  (effec- 
tive date  pending) 30987 

Ef  f .  10-6-88 40221 

970.6  Revised;  Interim  (effec- 
tive date  pending) 30988 

Eff .  10-6-88 40221 

970.7  (aK2)  revised:  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.8  (f)  revised;  interim  (ef- 
fective date  pending) 30988 

Eff.  10-6-88 40221 

970.9  (b)(1)  revised;  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.11  Redesignated  as  970.13; 
new  970.11  added;  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.12  Added;  interim  (effec- 
tive date  pending) 30989 

Eff.  10-6-88 40221 

970.13  Redesignated  from 
970.11;     interim     (effective 

date  pending) 30988 

Eff.  10-6-88 40221 

990.105    (g)  added. 25155 

Chapter  XII — Offic*  of  Inspoctor 
Gonoral,  Doportmont  of  Housing 
and  UriMin  Dovolopmont 

2002  Authority  citation  re- 
vised  37560 

2002.3    (c)     revised     (effective 

date  pending) 37550 

(b)  amended  (effective  date 
pending) 37552 

2002.7    Revised   (effective   date 

pending) 37550 

2002.9    Redesignated  as  2002.17 

(effective  date  pending) 37550 

Added  (effective  date  pend- 
ing)  37551 

2002.11  Redesignated  as 
2002.19  ^effective  date  pend- 
ing)  37560 

Added   (effective   date   pend- 
ing)  37651 

2002.13  Redesignated  as 
2002.21  (effective  date  pend- 
ing)  37660 


Added  (effective  date  pend- 
ing)  

2002.15  Redesignated  as 
2002.23  (effective  date  pend- 
ing)  

Added  (effective  date  pend- 
ing)  

2002.17    Redesignated  as 

2002.25;  new  2002.17  redesig- 
nated from  2002.9  (effective 

date  pending) 

(c)  amended  (effective  date 
pending) 

2002.19  Redesignated  from 
2002.11  (effective  date  pend- 
ing)  „ 

2002.21  Redesignated  from 
2002.13  (effective  date  pend- 
ing)  

Nomenclature  changes  (effec- 
tive date  pending) 

2002.23  Redesignated  from 
2002.15  (effective  date  pend- 
ing)  

2002.25  Redesignated  from 
2002.17  (effective  date  pend- 
ing)  

Nomenclature  changes  (effec- 
tive date  pending) 


Page 
37552 

37550 
37552 

37560 
37552 

.37550 

,37550 
37552 

.37550 

.37650 
37662 


dioptor  XX— Offico  of  Assistant  Soc- 
rotcny  for  Housing — Fodoroi  Hous- 
ing Commissionor,  Doportmont  of 
Housing  and  Urban  Dovolepmont 

3280.605    (a)(3)  revised 23611 

3280.609    (d)(3)  revised 23611 

Title  24 — Propoaed  Rules: 

18 43610 

36 1 1164 

111 34«e8 

126 26676 

200 1 1 164. 

124S1.  26434.  40624.  41038.  43166 

201 30697,  39613.  40624 

203 15408,  26434,  38844,  40624 

208- 40624 

206 43186 

207 40624 

208 20649 

213 16408.  38844.  40624 

215 40624,  41038 

220 38844 

221... 38844.  40624 

222 38844 

226 38844 
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232 40624 

233 38844 

234 15408.  25434,  38844,  40624 

238 38844,  40624,  41038 

236 40624,41038 

241 40624 

242 40624 

244 40624 

247 40624,41038 

250 40624 

251 „ 40624 

255 40624 

290 40624 

390 40458 

501 40624 

810 11164.  40624 

811 11164 

670 11164. 

15566,  17724,  30442.  31224,  40624 

890 40624,  41026 

896 20886 

780 40624 

812 41038 

813 18412,  40624 

880 41038 

880 40624,  41038 

881 40624,  41038 

882 11164,  18412,  40624,  41038 

883 40624,  41038 

884 40624.  41038 

885 40624 

886 11164,  40624,  41038 

888 12278 

900 40624,  41038 

904 40624,  4 1038 

908 24584, 

40240,  40624.  41038,  43610 

912 41038 

913 15412,  40624 

941 1 1 164 

960 40240,  40624,  41038 

964 28276 

965 11164,  28348 

968 11164.  40903.  43648 

990 43610 

1710 30443 

3800 17424 

4100 29717 

TITLE  25— INDIANS 

Chaptor  I — Buroau  of  Indian  Affairs, 
Doportmont  of  tho  Intorior 

11.1  Heading       revised;        (f) 
added 21994 

13.2  Added 21994 

20.4  Added 21994 

21.9  Added. 21994 

23.4  Existing    text    designated 

as  (b);  (a)  added 21994 


PW! 

38    Revised 37678 

61    Authority  citation  revised 11272 

61.4    (f )  and  (g)  added. 11272 

69    Removed 21996 

125.7    Added 21996 

151.14    Added. 21996 

175.56    Added 21996 

176.22    Added 21995 

177.55    Added 21995 

179    Added 26963 

271.5    Added 21995 

Chapter  I  Appendix  amend- 
ed  30674 

Title  25— Proposed  Rules: 

61 20335.24551 

122 24732 

TITLE  26— INTERNAL  REVENUE 

Chaptor  I — Intomoi  Rovonuo  Sorvico, 
Doportmont  of  tho  Troosury 

1  Authority  citation  amend- 
ed  12002. 

12008,  12679,  16079,  16216,  18278, 
19693,  20311,  20613,  20616,  22166. 
23613,  26054.  27039,  27491.  29881, 
32219.  32385.  33461.  34060.  34490. 
34719.  34731.  35474,  38710 

1.28-0    Added 38710 

(d)(5)(lv)(D)  correctly  revised; 
(d)(8)(lv)(E)  correctly 

added 40879 

1.28-1    Added 38711 

(d)(l)(ll)(A)  corrected 40879 

(b)(4).  (c)(l)(lii)  and  (2). 
(d)(l)(i)(B).  (11)(D).  (ill). 
(2)(111)(E),       (4)(i),       (5)(iil), 

(lv)(C).  and  (6)(iil)(A)  cor- 
rected  41013 

1.32-lT    Removed 32219 

1.46-1    (a)(2)   and   (d)   revised; 

(e)(6)  and  (q)  added 39591 

1.46-6  (h)(4),  (j)(7)  Example, 
and  (p)(3)  Example  (2)  cor- 
rected  11162 

1.48-1    (h)(l)(Ul)      and      (2)(lv) 

added 39692 

1.48-8    (a)(3)(lll)  revised 12678 

1.48-12    Added 39592 

(c)(3)(il)(A)(2)  and  (8)(1)  cor- 
rected  43866 

1.52-1    (c)(1)    (1)    and    (U)    and 

(d)(l)(i)  corrected 16408 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1  THROUGH  OCTOBER  31,  1988 


TITLE  26  Chapter  I — Con.  Page 

1.56-OT  (b)(6)  redesignated  as 
(b)(7):  new  (bK6)  and  (d)(7) 
added:      (c)(5KU)      revised 

(temporary) 15202 

1.56-lT  (b)(2)  (ili)  and  (Iv).  (4) 
(i).  (iii).  and  (iv)  and 
(c)(l)(ii)  and  (4)  amended: 
(b)(6)  redesignated  as  (b)(7): 
new  (b)  (6)  and  (7)  Examples 
(9)  through  Ud).  (c)(5)(ii) 
text  and  (6)  Examples  (.15) 
through     (.21)     and     (d)(7) 

added 15202 

1.67-2T    (o)(3)  corrected 13464 

1.163-5  (c)(2)(i)  introductory 
text.  (B)(4),  and  (3)  amend- 
ed  17926 

1.163-5T    Added  (temporary) 17928 

1.167(a)-5T  Added  (tempo- 
rary)  27043 

Comment  time  extended 32899 

1.170A-13    (b)(1)   and   (3)(i)(B) 

revised:  (O  added 16080 

(c)(3)(iv)(B).  (4)(iv)(A)(2)  and 
(D),  and  (7)(v)(C)  flush  text 

corrected 18372 

1.170A-13T    Removed. 16079 

1.170A-14    (i)  amended 16085 

1.191-1  (a).  (bKl)(i)  and  (3). 
and    (c)(2)(Ui)    revised;    (f) 

added 39603 

1.191-2    (eK8)  revised. 39604 

1.191-3    (b)(4)  revised 39604 

1.274-3  (e)(2)  amended:  (d),  (e). 
and  (f)  redesignated  as  (e), 
(f ),  and  (g):  (b)(2)(iv)  and  (d) 

added 36451 

1.280C-3    Added 38716 

1.280F-1T    (b)  table,  (c)  (1)  and 

(3)  amended  (temporary) 29881 

1.280F-5T  (a),  (d)(1)  introduc- 
tory text.  (eKl).  (6)(I).  (f)(1). 
(g)  introductory  text,  (h)(1). 
and  (i)  Examples  (5)  and  (6) 
amended:    (e)   heading   and 

(f)(2)  revised  (temporary) 29881 

1.280F-7T  Added  (tempo- 
rary)  29881 

(bK3)  Example  corrected 32821 

1.280H-0T  Added  (tempo- 
rary)  19711 

1.280H-1T  Added  (tempo- 
rary)  19711 

1.304-4T    Added  (temporary) 22171 


Page 

1.338(b)-3T  (g)(l)(ii)  and  (j) 
Examples  (6)  and  (7)  amend- 
ed;  (J)   Example   (8)  added 

(temporary) 27043 

Conunent  time  extended 32899 

1.367(d)l-T    Intercompany 

pricing  rules  study 43522 

1.401(a)-4    Added 26054 

1.401(a)-ll  (a)(3)  Example  (1), 
(c)(2)(i)(C)  and  (d)(1)  re- 
vised; (a)(1)  (i),  (ii),  and  (Hi) 
and       (c)(3)(ii)       amended; 

(d)(5)  and  (g)  added 31841 

1.401(a)-llT    Removed 31842 

1.401(a)-13    (g)  added 31850 

1.401(a)-13T    Removed 31850 

1.401(a)-20    Added 31842 

1.401(b)-l    (b)(2),  (c)(l)(ill)  and 

(2)  concluding  text  revised 29662 

1.401(lc)-0    Added 29663 

1.401(k)-l    Added 29664 

(b)(l)(i),  (3Mv),  (4)(i)  Introduc- 
tory text  and  (B)  and  (ii), 
and  (5)(li).  (dK2)(ivKB). 
(e)(l)(ii).  (fK3)(U)(B)  and  (v) 
Example    and    (h)(4)(iii)(B) 

corrected 34194 

(d)(2)(ll)(B)(2)  correctly  re- 
vised; (h)(3)(il)  corrected 34285 

(bK4)(i)  introductory  text  and 
(B)  and  (ii)  correctly  desig- 
nated  36391 

(a)(2)<i),     (f)(3)(v)     Example, 

and  (h)(4)(iii)(A)  corrected 43688 

1.402(a)-l    (d)  added 29673 

(d)(1)  and  (3)  (ii)  and  (iv)  cor- 
rected  34194 

1.402(f)-l    Added 31861 

1.402(f)-lT    Removed 31851 

1.410(a)-5T    Removed 31851 

1.410(a)-7T    Removed 31862 

1.410(a)-8    Added 31851 

1.410(a)-9    Added 31852 

1.411(a)-7  (dK2)(U)  (C),  (D), 
and  (E).  (4)(i)(B).  and  (iv) 

revised 31852 

1.411(a)-ll    Added 31853 

1.411(a)(ll)-lT    Removed 31853 

1.411(d)-3    (a)(1)  amended 31854 

1.411(d)-3T    Removed 31854 

1.411(d)-4    Added 26058.  31854 

1.417(e)-l    Added 31854 

1.417(e)-lT    Removed 31854 

1.444-OT    Added  (temporary) 19693 

1.444-lT    Added  (temporary) 19694 
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1.444-2T    Added  (temporary) 19698 

1.444-3T    Added  (temporary) 19703 

1.448-2T  (e)(2)(l)  amended; 
(e)(4)  Example  (i)  revised; 
(e)(5)  added  (temporary) 12513 

1.453(c)-10T  Added  (tempo- 
rary)  26244 

Redesignated  as  1.453C-10T 34719 

1.453C-0T  Added  (tempo- 
rary)  34719 

1.453C-1T  Added  (tempo- 
rary)  34720 

1.453C-2T  Added  (tempo- 
rary)  34720 

1.453C-3T  Added  (tempo- 
rary)  34720 

1.453C-4T  Added  (tempo- 
rary)  34721 

1.453C-5T  Added  (tempo- 
rary)  34722 

1.453C-6T  Added  (tempo- 
rary)  34723 

1.453C-7T  Added  (tempo- 
rary)  34724 

1.453C-8T  Added  (tempo- 
rary)  34725 

1.453C-9T  Added  (tempo- 
rary)  34726 

1.4S3C-10T    Redesignated  from 

1.453(C)-10T 34719 

1.469-2T    (f)(4Hvlll)       Example 

corrected 15494 

1.469-3T  (bHlXDCB)  introduc- 
tory text  and  (ii)  and  (2) 
corrected. 15494 

1.469-5T    (k)  Example  (7)  cor- 

f^CteA.      15494 

1.482-2    (arand(c)72)  revised        18278 
(a)(l)(ill)(E)(3)   Example  cor- 
rectly amended 20718 

Intercompany     pricing    rules 
study 43522 

1.706-lT  (a)(1)  amended  (tem- 
porary)  19711 

1.706-3T    Added  (temporary) 19710 

1.755-2T    Added  (temporary) 27044 

Conunent  time  extended 32899 

1.844-4T    (b)(5)(i)(B)  and  (8)(v) 

Example  (2)  corrected. 37294 

1.844-5T  (b)(2)(i)(B)  (i).  (2) 
and  (J)  correctly  revised; 
(b)(2)(i)(D)  (i).  (2)  and  (3) 
and  (d)(6)  corrected. 37294 

1.861-8  (a)(2)  amended:  (b)(3) 
(c)(1).  (d)(2).  (f)(l)(iU)  and 
(g)    Example    (24)    revised; 


(c)(2)  redesignated  as  (c)(3): 
new  (c)(2)  added:  (g)  Exam- 
ples (1)  and  (2)  removed 

.861-8T    Added  (temporary) 

.861-9    Redesignated  as  1.861- 
15 

.86 1-9 A    Redesignated           as 
1.861-16 

.861-9T    Added  (temporary) 

.861-lOT    Added  (temporary).... 

.861-llT    Added  (temporary).... 

.861-12T    Added  (tempHjrary).... 

.861-13T    Heading  added  (tem- 
porary)  

.861-14T    Added  (temporary).... 

.861-15    Redesignated        from 
1.861-9 

.861-16    Redesignated        from 
1.861-9A. 

.863-3    (b)(2)      Example      (2) 
amended 

.863-3T    Added  (temporary) 

.864-8T    Added  (temporary) 

.884-OT    Added  (temporary) 

.884-lT    Added  (temporary) 

.884-2T    Added  (temporary) 

.884-3T    Heading  added  (tem- 
porary)  

.884-4T    Added  (temporary) 

.884-5T    Added  (temporary) 

.892-1    Removed 

.892-lT    Added  (temporary) 

(a)  corrected 

.892-2    Removed 

.892-2T    Added  (temporary) 

(a)(3)  corrected 

.892-3T    Added  (temporary) 

.892-4T    Added  (temporary) 

.892-5T    Added  (temporary) 

.892-6T    Added  (temporary) 

.892-7T    Added  (temporary) 

.897-1    (c)(2)(Ui)(B),    (It),    and 
(n)  removed 

.897-4AT    Added            (tempo- 
rary)  

.897-5T    Added  (temporary) 

(b)(3)  (iii),  (iv)(A),  and  (c)  (1) 
and  (2)(iii)  Example  (1)  cor- 
rected  

1.897-6T    Added  (temporary) 

(aK7)  Example  (9)  corrected 

1.897-7T    Added  (temporary) 

1.897-8T    Added  (temporary) 

1.897-9T    Added  (temporary) 

1.904-0    Added 


Pace 


35474 
35474 

35477 

35477 
35477 
35485 
35490 
35495 

35501 
35501 

35477 

35477 

.35506 
35506 
22166 
34050 
34052 
34059 

34065 
34065 
34070 
.24061 
24061 
27595 
.24061 
24061 
27595 
24062 
24063 
24064 
24065 
24066 

16217 


16217 
16217 


18022 
16224 
18022 
16228 
16229 
16229 
27010 


20-1A5    0    -    88    -    A     (10) 


96 


LSA— UST  Of  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1  THROUGH  OCTOBER  31,  1988 


TITLE  26  Choptw  I— Con.  Pxe 

1.904-4    Removed 27010 

Added 2701 1 

1.904-5    Removed. 27010 

Added 27020 

1.904-6    Added 27029 

1.904-7    Added 27034 

1.904(f )-13T    Added. 17462 

(aK4)   Example   (2)  correctly 

revised 19775 

1.905-2    (d)  redesignated  from 

1.905-4  text 23613 

1.905-3    Removed 23613 

1.905-3T    Added  (temporary) 23613 

1.905-4    Removed;  text  redesig- 
nated as  1.905-2  (d) 23613 

1.905-4T    Added  (temporary) 23617 

1.905-5    Removed 23613 

1.905-5T    Added  (temporary) 23618 

1.936-6    Intercompany     pricing 

rules  study 43522 

1.954-OT    Added 27491 

1.954-1    Redesignated  as 

1.954A-1 27492 

1.954A-1    Redesignated       from 

1.954-1 27492 

1.954-2    Redesignated  as 

1.954A— 2 27498 

1.954-2T    Added  (temporary)!!!!!.  27498 
(a)(3)(ii)  Example  (2)  correct- 
ed  29801 

1.954A-2    Redesignated       from 

1.954-2 27498 

1.956-1    (b)(4)  removed 22171 

1.956-lT    Added  (temporary) 22171 

1.956-2    (d)(2)  removed 22171 

1.956-2T    Added  (temporary) 22171 

1.956-3T    Added  (temporary) 22169 

1.957-1    (a)  removed 27510 

1.957-lT    Added  (temporary) 27510 

1.964- IT    Added  (temporary) 27492 

1.985-OT    Added  (temporary) 20311 

1.985-lT    Added  (temporary) 20311 

(c)(6)    and    (f)    Example   (11) 

corrected 23232 

1.985-2T    Added  (temporary) 20314 

1.985-3T    Added  (temporary) 20315 

(c)(8)  Example  (i)  and  table 
and  (d)(2)  introductory  text 
corrected;     (d)(6)     heading 

correctly  revised 23232 

1.985-4T    Added  (temporary) 20319 

1.986-ST    Heading  added  (tem- 
porary)  20319 

1.987-OT    Added  (temporary) 32385 

Correctly  designated 35953 


Pace 

1.987-lT    Added  (temporary) 32386 

(a)(1)  corrected  (temporary) 35467 

(a)(2)  corrected 35953 

1.989(a)-0T  Added  (tempo- 
rary)  20613 

1.989(a>-lT  Added  (tempo- 
rary)  20613 

1.989(c)-0T  Added  (tempo- 
rary)  20616 

1.989(c)-lT  Added  (tempo- 
rary)  20616 

1.1011-2  (c)  Example  (J)  cor- 
rected  11002 

1.1031(d)-lT  Added  (tempo- 
rary)  27044 

Correctly  designated 29801 

Comment  time  extended 32899 

1.1060-lT    Added  (temporary)....  27039 
(b)(3)  Example  (.1)  and  (g)  Ex- 
ample (J)  corrected 29801 

Comment  time  extended 32899 

1.1291-lOT  Correctly  designat- 
ed; (d)(2)(vii)  corrected 11731 

1.1294-lT  (a)  and  (b)(3)(ii)  Ex- 
amples (.1)  and  (2)  correct- 
ed  1 1731 

1.1402(e)-lA    Revised 33461 

1.1402(e)-5A    Redesignated 
from  1.1402(e)-5T  and  (c)(2) 
amended 33461 

1.1402(e)-5T  Removed;  regvQa- 
tions  redesignated  as 
1402(e)-5A  and  (c)(2) 
amended 33461 

1.1441-8T    Added  (temporary)....  24066 
(a)  and  (b)  corrected 27595 

1.1445-2    (d)(2)  (ili)  and  (iv)  and 

(6)  removed 16230 

1.1445-5    (b)(2)(iii)    and    (8)(v) 

and  (c)(2)(i)  removed 16230 

1.1445.9T    Added  (temporary) 16230 

1.1445-lOT  Added  (tempo- 
rary)  16230 

1.1445-llT  Added  (tempo- 
rary)  16231 

1.1502-13    (c)(7)    and    (f)(2)(iU) 

added 12679 

1.1502-13T    (c)    and    (f)    added 

(temporary) 12679 

1.1502-14    (c)(3)  added 12679 

1.1502-14T  Added  (tempo- 
rary)  12679 

1.1502-31    (c)  added 34731 

1.1502-3  IT  Added  (tempo- 
rary)  34731 
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1.1502-33    (c)(6)  added 34733 

1.1502-33T  Added  (tempo- 
rary)  34733 

1.1502-77    (e)  added 34733 

1.1502-77T  Added  (tempo- 
rary)  34733 

1.1503-31T  (a)(3)(vii)  correct- 
ed  39015 

1.6031(b)-lT  Added  (tempo- 
rary)  34490 

1.6031(b)-2T    Heading       added 

(temporary) 34491 

1.6031(c)-lT  Added  (tempo- 
rary)  34491 

1.6031(c)-2T    Heading       added 

(temporary) 34492 

1.6041-3    (n)  revised 12150 

1.6050H-0    Added 12002 

1.6050H-1    Added 12002 

1.6050H-1T    Heading      revised; 

text  amended  (temporary) 12002 

1.6050H-2    Added 12005 

1.6050L-1    Added 16085 

(a)(2)(i)  and  (3)  heading  cor- 
rected  18372 

1.6050L-1T    Removed 16085 

1.6081-2T    Added  (temporary)....  11067 
1.6081-3T    Added  (temporary)....  11067 

1.6302-3    Added 12008 

(a)  and  (b)  corrected 13464 

1.7519-OT  Added  (temporary)....  19705 
1.7519-lT  Added  (temporary)....  19706 
1.7519-2T  Added  (temporary)....  19709 
1.7519-3T  Added  (temporary)....  19710 
1.7872-5T  (b)(12)  revised  (tem- 
porary)   18282 

26.2600^1    (b)  corrected 18839 

26.2601-1    (a)(2)(U)  corrected 13464 

(b)(l)(v)(A)   and   (vi),   (2)   (v) 
and   (vi)   Example   (6),   and 

(3)(v)  corrected 18839 

26.2662-1  (c)(2)(iii)  introducto- 
ry text  and  (B)  and  (iv)  Ex- 
ample (2)  corrected 13464 

(d)(2)(i)  corrected 18839 

31  Authority  citation  amend- 
ed  32219.34735 

31.601  l(a)-3A    Redesignated 
from     31.6011(a)-3AT     and 

heading  and  (b)  amended 34736 

31.6011(a)-3AT    Redesignated 
as  31.6011(a)-3A  and  head- 
ing and  (b)  amended 34736 

31.6011(a)-10    Added 35811 

31.6051-1    (h)    redesignated    as 

(i):  new  (h)  added 32220 


Pace 

31.6071(a)-lA    Redesignated 
from      31.6071(a)-lT      and 
heading  and  (a)  amended 34736 

31.6071(a)-lT  Redesignated  as 
31.6071(a)-lA  and  heading 
and  (a)  amended 34736 

31.6157-1    Amended 34736 

31.6157-lT    Removed 34736 

31.6302(c)-2A    Redesignated 
from     31.6302(c)-2AT     and 
heading  and  (c)  amended 34736 

31.6302(c)-2AT    Redesignated 
as  31.6302(c)-2A  and  head- 
ing and  (c)  amended 34736 

35a.9999-5  (f )  removed  (tempo- 
rary)  17928 

48  Authority  citation  amend- 
ed  37554 

48.4101-2T  Added  (tempo- 
rary)  37554 

54.4981A-1T    Corrected 18971 

145.4052-1  (a)  and  (b)  revised; 
(c)(1)  and  (5)(i)  and 
(d)(2)(iii)  amended;  (f)  re- 
moved; (d)  (2).  (3),  and  (4) 
and  (e)  redesignated  as  (d) 
(8),  (9),  and  (10)  and  (f);  new 
(d)  (2)  through  (7).  (e).  and 
(g)  added 16869 

301  Authority  citation  amend- 
ed  23618 

301.6689-lT  Added  (tempo- 
rary)  23618 

501    Removed 35506 

504—507    Removed 35506 

511  Removed 35506 

512  Removed 35506 

518  Removed. 35506 

519  Removed 35506 

601  Authority  citation  re- 
vised  19187 

601.9000  (Subpart  I)  Redesig- 
nated as  601.9000  (Subpart 

J) 19187 

601.901—601.942  (Subpart  I) 
Added;  nomenclature 

change 19187. 19204 

601.9000  (Subpart  J)  Redesig- 
nated from  601.9000  (Sub- 
part I) 19187 

602.101    (c)      table      amended 

(OMB  numbers) 11068. 

12006.  12008,  16086.  16232,  19714. 
20311.  23619,  24066,  27044,  27511. 
29674.  31856.  33461.  34076.  34493. 
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TITLE  26  Chaptar  I— Con.  Page 
34734.  34736.  35507,  37294,  37556. 
38715.  39604 
(c)  table  amendment  at  53  FR 
27044    comment    time    ex- 
tended  32899 

Title  26 — Proposed  Rules: 

1.0-1-1.60 12705. 15234 

1.61-1.169 16156. 

17959.  17960.  21688.  24830.  27053 
1.170—1.300 16156. 

17959.    17960.    18372,    19312.    19715. 

20719.  27053.  27531.  29343 

1.301—1.400 22186.27053 

1.401-1.500 11876, 

12433,  12534,  18950.  19715.  26279. 

26448.  29719.  34194.  34778.  35204. 

37002,  43736 

1.501-1.640 1 1 103 

1.641-1.850 16156. 

19715.  27053.  27531.  28018.  29343 
1.851—1.1000 16233. 

17472.  17473.  19369,  20337.  20650. 

20651,  22186,  23658,  23659,  24100, 

27532.  27595,  32405,  34120,  35525 

1.1001—1.1400 27053 

1.1401— end. 16233, 

18372,  19715,  20719,  21688,  24100, 

27595,  28669,  29920.  30164,  34545, 

34779 

26 13464 

26a 13464 

48 16882,  37590 

54 29719,34194 

301 23659, 

28669,  29920,  30164.  35953 

501 35525 

504 35525 

505 35525 

506 „  35525 

507 35525 

5 1 1 „.  35525 

512 35525 

518 35525 

519 35525 

602 13464. 

16233.  19715.  23659.  24100.  27053. 

27595,  34120,  35525,  37590 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I — Bureau  of  Alcohol,  Tobac- 
co and  Firearms,  Department  of 
the  Treasury 

4.36    (b)  (1)  and  (2)  amended 27046 

4.38    (b)(3)  revised 27046 

9.52    (c)  (13)  and  (14)  removed; 
(c)  (15)  through  (24)  redeslg- 


Pa«e 
nated   as    (c)    (21)    through 
(30);  new  (c)  (13)  through 
(20)  added 17025 

9.53  (c)  (27)  and  (28)  removed; 
(c)  (29)  through  (40)  redesig- 
nated as  (c)  (35)  through 
(46):  new  (c)  (27)  through 
(34)  added 17025 

9.121    Added 29676 

19  Authority  citation  revised 17541 

19.26—19.27    Undesignated  \ 

center  heading  removed 17541 

19.26  Removed 17541 

19.27  Removed 1754 1 

19.49—19.54        (Subpart        Ca) 

Added 17541 

19.63    Amended 17543 

19.65    Amended 17543 

19.67  (a)(1)  and  (2)  introducto- 
ry text  revised 17543 

19.71    (a)  amended 17543 

19.540    (a)  and  authority  note 

revised 25156 

19.906    Added 1T543 

20  Authority  citation  revlsed...l7543, 

25156 

20.2    Revised 25156 

20.38— 20.40a       (Subpart       Ca) 

Added 17544 

20.161    (a)  and  authority  note 

revised 25156 

20.241a    Added 17545 

22    Authority  citation  revised 17545 

22.37—22.40        (Subpart        Ca) 

Added 17545 

22.171a    Added 17547 

25    Authority  citation  revised 17547 

25.111  Revised 17547 

25.111a    Added 17547 

25.111b    Added 17547 

25.112  Revised 17548 

25.117  Revised 17548 

25.118  Revised 17548 

25.119  Revised 17548 

25.120  Added 17548 

25.121—25.123    Undesignated 

center  heading  revised 17548 

25.121  Revised 17548 

25.122  Revised 17548 

25.123  Revised 17549 

25.125—25.127    Undesignated 

center  heading  revised 17549 

25.125    Revised 17548 

25.131    Revised 17549 

25.134    Revised 17649 
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70.109    (a)  (1)  through  (4)  and 
(b)  revised;  (a)  (5)  through 
(7)  and  flush  text  added 17549 

70.111  (a)  amended 17549 

70.112  (a)  amended 17549 

70.131    (a)  amended 17549 

70.133    (c)  redesignated  as  (d); 

new  (c)  added 17549 

70.151    (a)(l)(il)  revised. 17550 

178.124a    Added 24687 

178.125    (e)  amended 24687 

178.129    (b)  revised 24687 

179    Authority      citation      re- 
vised  17550 

179.31  Revised 17550 

179.32  Revised 17550 

179.32a    Added 17550 

179.34  Revised 17551 

179.35  Revised 17551 

179.38  Amended 17551 

179.39  Amended 17551 

179.68    Amended 17551 

179.88    (a)  revised;  (b)  amend- 
ed.  17551 

194    Authority      citation      re- 
vised  17552 

194.1    Revised 17552 

194.21    Amended 17552 

194.23    (c)(3)  revised 17552 

194.25    (c)(2)  revised. 17552 

194.27    Revised 17552 

194.29    (b)  revised 17552 

194.101    Revised 17552 

194.103    Existing  text  designat- 
ed as  (a);  (a)  heading  and  (b) 

added 17552 

194.106    Revised 17552 

194.106a    Revised. 17553 

194.106b    Removed 17553 

194.106c    Removed 17553 

194.151    (a)  amended 17553 

194. 187a    Added 17553 

194.204  Removed 17553 

194.205  Removed 17553 

197    Authority      citation      re- 
vised.  17553 

197.25    Revised 17553 

197.25a    Added. 17553 

197.27  Revised. 17553 

197.28  Revised 17554 

197.29  Revised 17554 

197.29a    Revised 17554 

197.29b    Removed 17554 


Page 

197.29c    Removed 17554 

197.40a    Amended 17554 

197.55  Removed 17554 

197.56  Removed 17554 

197.57-197.59    Undesignated 

center  heading  removed 17554 

197.111    Revised 17554 

231  Authority  citation  re- 
vised  17554 

231.32—231.39      (Subpart      Ca) 

Added 17554 

231.52    Removed 17556 

240  Authority  citation  re- 
vised  17556 

240.340—240.348     (Subpart     N) 

Revised 17557 

250  Authority  citation  re- 
vised  17559 

250.36  (b),  (c),  and  (d)(2)  re- 
vised  17559 

250.46  Added ~ 17559 

250.47  Added 17559 

250.171    Amended 17559 

250.173    (c)(  1 )  amended. 17559 

250.307    Amended 17559 

250.309    (c)(  1 )  amended 17559 

252  Authority  citation  re- 
vised  25157 

252.30    Revised 25157 

252.122  Authority  note  re- 
vised  25157 

270  Authority  citation  re- 
vised  17559 

270.31—270.36      (Subpart      Ca) 

Added 17560 

285  Authority  citation  re- 
vised  17561 

285.30b— 285.30f    (Subpart    Ca) 

Added 17561 

290  Authority  citation  re- 
vised  17563 

290.31—290.36      (Subpart      Ba) 

Added 17563 

Title  21— Proposed  Rules: 

4 „....  12024,  22678,  26448,  30848,  40907 

5 18574.  22678,  30848 

7 22678,  30848 

12 12024.  26448,  40907 

19 32255,  40908 

55 27452,35330 

71 26088,  35093 
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TITLE  28— JUDICIAL 
ADMINISTRATION 

Chapter  I — Dapartment  of  Justice 

Page 

0    Authority  citation  revised 31323 

0.1    Amended 35811 

0.14    Added 31323 

0.34    (c)  revised 30990 

0.129— 0.129b      (Subpart      V-2) 

Added 3581 1 

2.56    (b)  amended 24933 

2.64    Revised 29233 

14    Authority  citation  revised 37753 

14    Appendix  added 37753 

16.2    (a)  revised 27161 

16.7    Revised 27161 

16.99    (a)  revised;  (b)  (8).  (11), 

(13)  removed:  (b)  (9),  (10). 

(12),  and  (14)  redesignated 

as  (b)  (8),  (9),  (10),  and  (11); 

new  (b)(ll)  revised 41161 

41    Suspension  of  guidelines 37753 

51.26    (g)  amended 25327 

Chapter  V — Bureau  of  Priiont, 
Department  of  Justice 

541.10—541.23  (Subpart  B)  Au- 
thority citation  revised 40686 

541.13    (a)(4)   revised:   Table   3 

amended 40686 

550.30  (Subpart  D)    Revised 40687 

Title  M— Proposed  Rules: 

2 34646 

16 36836 

TITLE  29— LABOR 

Chapter  I — National  Labor  Relations 
Board 

100  Heading  and  authority  ci- 
tation revised 25884 

100.101—100.122  (Subpart  A) 
Redesignated  from  100.735- 
1—100.735.22  and  heading 
added 25884 

100.201-100.209  (Subpart  B) 
Redesignated  from  100.735- 
31—100.735-39  (Subpart  C) 
and  heading  revised 25884 

100.301—100.307  (Subpart  C) 
Redesignated  from  100.735- 


Page 

41—100.735-47  and  heading 

revised 25884 

100       (Subpart       D)    Heading 

added 25884 

100        (Subpart       E)    Heading 

added 25884 

100.601—100.670     (Subpart     P) 

Added 25884,  25885 

100.670    (c)  revised 25884 

100.735-1—100.735-6      (Subpart 

A)  Heading  removed 25884 

100.735-11—100.735-22  (Subpart 

B)  Heading  removed 25884 

100.735-1—100.735-22 

Redesignated  as 

100.101—100.122       (Subpart 

A)  and  heading  added 25884 

100.735-31—100.735-39  (Subpart 

C)  Redesignated  as 
100.201—100.209       (Subpart 

B)  and  heading  revised 25884 

100.735-41—100.735-47  (Subpart 

D)  Redesignated  as 
100.301—100.307       (Subpart 

C)  and  heading  revised 25884 

102.52  Revised 37755 

102.53  Revised 37755 

102.54  Revised 37755 

102.55  Revised 37766 

102.56  Revised 37756 

102.57  Revised 37756 

102.68  Revised 37766 

102.59  Revised 37756 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

602    Added 36163 

801   (Subchapter  C  and  Part) 

Added:  interim 41497 

801.10  (b)  corrected. 43320 

801.11  (a)  and  (c)  corrected 43320 

801.12  (b).    (c)(2),    and    (e)(1) 
corrected 43320 

801.22    (c)(4)  corrected 43320 

801.30    (a)     introductory     text 

and  (c)  corrected 43320 

801.42    (a)  (1)  and  (4)  correct- 
ed  43320 

801.60  Corrected 43320 

801.67    (b)  corrected 43320 

801.72    Corrected 43320 
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TITLE  29— Con. 

Choptar    XVII — Occupational    Sofoty 

and  Hoolth  Adminittration,  Doport- 

mont  of  Labor 

Pace 

1910.20  (Subpart  C)    Authority 

citation  revised 38162 

1910.20    Revised  (effective  date 

pending  in  part) 38163 

1910.95    Existing       regulations 

unchanged 26437 

1910.176—1910.190  (Subpart  N) 

Authority  citation  revised 34737 

1910.177    (b)    amended;    (d)(5) 

and  Appendix  B  revised 34737 

1910.1001    Partial   deferral   ex- 
tended to  7-21-89;  Appendix 

H  Note  revised 27346 

(c).  (d)  (1)  through  (5).  and 
(7)(ii).  (e)(1).  (f)(1)  (i).  (ii), 
(iii).  (V),  (vi),  (viii),  and  (2) 
(i)  and  (iv),  (g)(l)(iii),  (h)(1) 
introductory  text,  (3)  (iii) 
and  (iv).  (i)(l)(i),  (2)(i)  and 
(3)  (i)  and  (Ui).  (J)(4)(i)  and 
(5)(i),  and  (l)(l)(i)  and  (4)(i) 
revised;  (o)(l)  amended: 
(o)(3)  added  (effective  date 

pending  in  part) 35625 

Technical  correction 37080 

1910.1047  (m)(l)(ii)  and  (2)(iii) 
revised 27960 

1910.1048  Effective     date     de- 
ferred in  part 33807 

1910.1101    Introductory      Note 

revised 27346 

1910.1200    Compliance  notice 27679 

1915.97    Compliance  notice 27679 

1915.99    Compliance  notice 27679 

1917.28    Compliance  notice 27679 

1918.90    Compliance  notice 27679 

1926.58    Partial     deferral     ex- 
tended to  7-21-89;  Appendix 

I  Note  revised 27346 

(c).  (e)  (1)  and  (2).  (fKl)  (ii) 
and  (iU)  and  (2)  (ii)  and  (iii), 
(f)(4).  (g)(l)(i)  introductory 
text  and  (ii).  (3),  (h)(l)(iil). 
(i)  (1)  and  (2).  (J)(l)(iil). 
(lt)(2)(vl)(A)  and  (3)(i). 
(m)(l)(i).  (n)(l)(i)  and  (o)(2) 
revised;  (k)(l)(i)  and  (o)(l) 
amended      (effective      date 

pending  in  part) 35627 

Technical  correction 37080 


Pace 

1926.59    Revision     at     52     FR 

31877  deferred 27679 

1926.302  (e)  heading.  (1).  and 
(12)  corrected;  CPR  correc- 
tion  36009 

1926.550—1926.556  (Subpart  N) 

Authority  citation  revised 29139 

1926.550    (g)  added 29139 

Technical  correction 35953 

1928.21  Compliance  notice 27679 

1952.117    Added 43689 

Chaptor  XXV— Pontion  and  Wolfaro 
Bonofit*  Administration,  Doport- 
mont  of  Labor 

2560  Authority  citation  re- 
vised  37476 

2560.5021-1    Added 37476 

2570    Added 37480 

Chaptor  XXVI— Pension  Bonofit 
Guaranty  Corporation 

2610  Authority  citation  re- 
vised  39258 

2610.10    (b)(1)  corrected 25722 

2610.22  (b)  corrected 25722 

2610.23  (a)  and  (d)(3)  correct- 
ed  25722 

2610.26    (b)  corrected 25722 

2610.34    (b)(6)  corrected 25591 

2610.34  (a)(6)(li),  (7)(ii).  and 
(8)  introductory  text,  and 
(ii)  introductory  text  cor- 
rected  25722 

2610    Appendixes     A     and     B 

amended;  interim 38005 

Appendix  A  amended 39258 

Appendix  B  amended;   inter- 
im  40222 

2619  Authority  citation  re- 
vised  40223 

2619    Appendix  B  amended 30675, 

49223 
2622    Authority      citation      re- 
vised  39258 

2622    Appendix  A  amended 39258 

2644    Appendix     A    amended...24934. 

38289 

2676.15    (c)  table  amended 27680, 

30676.  35812,  40224 

Title  29— Proposed  Rules: 

103 33900 

502 27304 
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Pace 

524 43899 

525 43899 

529 43899 

1625 _ 26788,  26789,  27360 

1910 24956. 

26790.  29822.  29920.  30512,  33149, 

33823.  34708.  34780,  37591,  37595, 

38738,  39581 
1915 26790, 

29822,  30512,  33823,  34780,  38738. 

39581 

1917 29822,  30512,  38738,  39581 

1918 26790, 

29822,  30512,  33823,  34780,  38738, 

39581 

1926 29822,  30512,  35972,  38738,  39581 

1952 34121 

1953 26797 

2510 29922 

2560 40674 

2570 40677 

2584 27704 

2589 37486 

2610 39200,  39613,  39718 

TITLE  30— MINERAL  RESOURCES 

Chaptor  I — Mino  Sofoty  and  Hoolth 
Administration,  Dopartmont  of  Labor 

7.2    Corrected 25569 

7.4    (b)  corrected 25569 

7.47    (a)(5)  corrected 25569 

56.2    Amended 32520 

Meetings 36785 

56.9000—56.9330     (Subpart     H) 

Revised 32520 

Meetings 36785 

56.9300    (d)   effective   date  de- 
ferred  41600 

56.11008    Added 32521 

Meetings 36785 

56.14000—56.14219  (Subpart  M) 

Revised 32521 

Meetings 36785 

56.15014    Added 32526 

Meetings 36785 

57.2    Amended 32526 

Meetings 36785 

57.9000-57.9362     (Subpart    H) 

Revised 32526 

Meetings 36785 

57.9300    (d)  effective  date  de- 
ferred  41600 

57. 1 1008    Added 32528 

Meetings 36785 

57.14000—57.14219  (Subpart  M) 

Revised 32528 


Pace 

Meetings 36785 

57.15014    Added 32533 

Meetings 36785 

Chaptor  II — Minerals  Monogomont 
Sorvico,  Department  of  the  Interior 

206.301    Redesignated  from  43 

CFR  3597.2 39461 

208.3    Table  revised 34739 

208.13    (a)  revised 34739 

218  Authority  citation  re- 
vised  43201 

218.51    (a)(1)  amended 43201 

218.155    (c)  amended 43201 

250.30    Corrected 26067 

250.33  (b)(19)(i)(A)(5)  correct- 
ed  26067 

250.34  (b)(12)(i)(A)(5)  correct- 
ed  26067 

250.45    (b)(2)  corrected 26067 

250.45  (d)  corrected 26067 

250.46  (a)(6)  and  (b)  correct- 
ed  26067 

250.126    Waiver 34493 

250.134  (dK4Kli)  corrected 26067 

250.135  (d)(2)(iv)  correctly  re- 
vised; (d)  (3)  and  (4)  correct- 
ly redesignated  as  (d)  (4) 
and  (5);  new  (d)(3)  correctly 
added 26067 

250.136  (b)(3)(i)  corrected 26067 

250.137  (c)(3)(iv)  corrected 26067 

250.141  (b)(7)(iii)(D)  correct- 
ed  26067 

250.212    (a)  revised 27853 

251.1    Revised 25256 

256.12    Added 29886 

256.26    (a)  amended 29886 

280    Added 25256 

Chapter  VII— Office  of  Surface 
Mining  Reciomcrtion  and  Enforce- 
ment, Department  of  the  Interior 

762  Authority  citation  re- 
vised  26584 

762.5    Amended 26584 

773  Authority  citation  re- 
vised.  38890 

773.5    Added 38890 

773.15    (b)(1)  introductory  text 

and  (ii).  (2).  and  (3)  revised....  38890 
780    Authority      citation      re- 
vised  36400.  43604 
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TITLE  30  Chapter  VII— Con.  Pace 

780.21    (f)    revised;    suspension 

lifted 36400 

780.25    (c)  revised 43605 

784  Authority  citation  re- 
vised  36401.  43605 

784.14    (e)   revised;   suspension 

lifted 36401 

784.16  (c)  revised 43605 

785  Authority  citation  re- 
vised  40839 

785.17  (eK5)  added 40839 

Technical  correction 43320 

816  Authority  citation  re- 
vised  34642,  43605 

816.46    (b)(3)     and     (cK2)     re- 

vjggd 43605 

816.49  (a)(3).  (SKirarid  (8)  sus- 
pension removed;  (a)  (1).  (3). 
(5)(1).  (8).  (10)  Introductory 
text.  (11)  and  (Iv).  and  (c)(2) 
revised;  (b)(7)  removed 43605 

816.84  (bK2)  suspension  re- 
moved and  revised;  (f) 
added. 43606 

816.116  (bK3)  (1)  and  (U)  and 
(c)  (2)  and  (4)  revised;  sus- 
pension Eklitorial  Note  re- 
moved  34642 

Technical  correction 35953 

817  Authority  citation  revised; 
section  authority  citations 
removed 34643 

Authority  citation  revised 43606 

817.46  (b)(3)  and  (c)(2)  re- 
vised  43607 

817.49  (aK3).  (5)(1).  and  (8)  sus- 
pension removed;  (a)  (1).  (3). 
(5)(i),  (8).  (10)  introductory 
text.  (11)  and  (iv).  and  (c)(2) 
revised;  (b)(7)  removed 43607 

817.84  (b)(2)  suspension  re- 
moved and  revised;  (f) 
added 43608 

817.116  (bK3)  (i)  and  (11)  and 
(c)  (2)  and  (4)  revised;  sus- 
pension Editorial  Note  re- 
moved  34643 

Technical  correction 35953 

823  Authority  citation  re- 
vised  40839 

823.11  Introductory  text  re- 
published; (b)  suspension  re- 
moved and  revised 40839 

Technical  correction 43320 

823.12  (cH2)  amended 40839 


P««e 
Technical  correction 43320 

823.14  (d)  revised 40839 

Technical  correction 43320 

842  Authority      citation      re- 
vised.  26744 

842.11  (bKl)(U)(B)         revised; 
(b)(l)(iii)  added 26744 

843  Authority      citation      re- 
vised  26744 

843.12  (aK2)  revised 26744 

901    Authority      citation      re- 
vised  25487 

901.25    Added 25487 

Corrected 32049 

904  Authority      citation      re- 
vised  32221 

904.16    (a)  and  (b)  revised 32221 

905  Added 26575 

913.15  (1)  added 43137 

913.16  Revised 43137 

913.17  Added 43138 

916    Authority      citation      re- 
vised.  39086 

916.10    Revised 39086 

916.12    Revised 39470 

916.15  (h)  added. 39086 

(1)  added 39470 

916.16  Revised 39470 

916.20    Revised 39087 

Authority  citation  removed 39470 

916.25    Added 39087 

917.15  (aa)  added. 39261 

(z)  added 39472 

917.16  (a)  added 39472 

917.17  Heading     revised;      (d) 
added 39261 

(c)  removed 39473 

925    Authority      citation      re- 
vised  43869 

925.12    Added 43869 

925.15  (g)  added 43870 

926.16  (J)  removed;  (m)  added....  43870 

934.15    (j)  amended 39261 

934.25    Heading  correctly 

added 26246 

935.15    (ff )  added 26594 

938    Authority      citation      re- 
vised  43439 

938.12    Removed 43439 

938.15  (1)  revised;  (o)  added 43439 

938.16  (g)  and  (h)  removed 43439 

944    Authority       citation      re- 
vised  31325 

944.15    (m)  added. 31325 
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Pi«e 

948    Authority      citation      re- 
vised  32619 

948.25    (b)  added 32619 


Title  30— Proposed  Rules: 

7 

20 


.25569, 


25 , 25569, 

75 26449,  28673,  30312.  32257, 

77 


202 

203 

206 

212 

250 25349, 

256 31424, 

281 31424. 

282 31442. 

652 

701 „ 29310. 

736 

740 27361. 

750 27361. 

761 

773 29343. 

785 29310. 

816 „ 

817 

843 29343, 

890 ™ 

906 

913 

915 26606, 

918 

917 24957, 

925 30449.  34128, 

934 

935 29746,  33150.  36585. 

938 39316. 

942 

943 

946!!!!!I!!!!"!!!!!!!!!!™!!"!!!!™!!!!"!!!!»o45o^ 
951 


32257 
30312 
32257 
33505 
30312 
26942 
26942 
26942 
26942 
30705 
38739 
38739 
38739 
36582 
36404 
27361 
36404 
36404 
43970 
36404 
43970 
43970 
43970 
36404 
36582 
39105 
42973 
27362 
43449 
32922 
43450 
26280 
41208 
39489 
26566 
37599 
42974 
42976 


TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

Subtm*  A— Offic*  of  th«  SMretary 
off  tho  Trootury 

25    Revised 25426 

Choptor  I — Monotory  Offficos, 
Dopartmont  of  tho  Troasury 

103    Exemption  withdrawn. 32221 

103    Appendix  revised 40064 


Choptor  II — Fiscal  Sorvico, 
Dopartmont  of  tho  Troasury 

Pace 

316    Updated  tables 37523 

321    Revised 37511 

321.1    (f)  and  (J)  corrected. 39581 

321.23    (b)  corrected 39581 

321    Appendix  corrected. 39581 

330    Revised 37519 

330.7    Corrected 39404 

342    Updated  tables 37523 

351    Updated  tables 37523 

Choptor  V — Offico  of  Foroign  Astots 
Control,  Dopartmont  of  tho  Troasury 

560.901  (Subpart  I)    Added 37556 

565.503    (d)  and  (e)  revised 32222 

565.901    Added 37556 

Title  31— Proposed  Rules:  ^ 

103 31370,  32323,  43736 

210 28233,30512 

TITLE  32— NATIONAL  DEFENSE 

Choptor  I — Offico  of  tho  Socrotary  of 
Dofonso 

85    Added 33123 

173    Added;  Interim 28637 

Revised. 42948 

173.1    (a)  corrected 30839 

191    Revised. 30990 

199.1  (p)  redesignated  as  (q); 

new  (p)  added 27961 

199.2  (b)  amended 27962,  28881 

Effective  date  deferred...33808.  38947 

199.4    (c)(3)(i)  revised 25328 

(f)  (5)  and  (6)  redesignated  as 
(f)  (6)  and  (7);  new  (f)(5) 

added 27962 

(g)(6)  revised. 28881 

(e)(4)(l)  and  (li)(A)  revised 33468 

Effective  date  deferred 33808 

(f)(3)(ii)(B)     redesignated     as 
(f)(3)(ii)(C)  and  revised;  new 

(f)(3)(ll)(B)  added 34290 

Effective  date  deferred 38947 

199.6  (b)(4)(vii)  introductory 
text  and  (A)(.l)  introductory 
text  revised;  (b)(4)(vii)(A)(2) 
and  (B)  note  removed; 
(b)(4)(vil)(A)  (J)  and  (.4)  re- 
designated  as   (bK4)(vU)(A) 


106 


LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1  THROUGH  OCTOBER  31,  1988 


TITLE  32  Chapfar  I — Con.  Pmge 

(2)  and  (J);  new 
(b)(4)(vii)(A)(J)  revised:  new 
(b)(4)(vll)(A)(4),   (C)(6)   and 

(D)  added 28881 

Effective  date  deferred 33808 

(aM8)  amended 34290 

EJffective  date  deferred 38947 

199.14    (f)  and  (g)  redesignated 
as    (g)    and    (h);    new    (f) 

added 27962 

(f),  (g),  and  (h)  redesignated 
as  (g),  (h),  and  (i);  new  (g)(2) 
redesignated  as  (g)(3);  new 

(f)  and  (g)(2)  added. 28882 

(f  Kl)(i)(B)(2)  revised 30996 

(a)(1)  introductory  text,  (i)(A) 
and  (C)(3).  (U)(C)  introduc- 
tory text,  and  (iil)  introduc- 
tory text.  (A)(3).  (D)  (i).  (2), 
(4),  and  (5),  (E)(i)  introduc- 
tory text,  (i)(65)  and  (ti), 
and      (GK3)      introductory 

text.  (vi).  and  (vii)  revised 33469 

(a)(lKUKC)  (2)  and  (J)  and 
(D)(3)  removed:  (aKl)(iIKC) 
(.4)  through  (»)  and  (D)  (4) 
through  19)  redesignated  as 
(aKlKU)(C)  (2)  through  (fi) 
and  (D)  (3)  through  («):  new 
(aKlKU)(C)  (7),  («)  and  (9) 
^    added;    new    (a)(l)(iiKD)(3) 

revised 33469 

Effective  date  deferred 33808 

(a)(2)  redesignated  as  (a)(3): 
new  (a)(3)  Introductory  text 

revised;  new  (a)(2)  added 34290 

Effective  date  deferred 38947 

(a)(l)(iii)(E)(i)(it)  revised 41332 

203    Removed. 27511 

239a    Removed. 30676 

239b    Removed 30676 

266    Section  headings  correctly 

designated. 26246 

273.5    (b)  and  (c)  removed:  (d) 

redesignated  as  new  (b) 27162 

276  Removed. 39262 

277  Added 39262 

292  Revised. 25157 

298b  Added 36968 

351b  Removed 43201 

351c  Removed. 43201 

375  Revised 30996 

385  Added. 29329 

Technical  correction. 30754 

386  Added. 29454 


387    Added 29330 

Technical  correction 30754 

389    Add«d 29456 

Chapter  V — Deportment  of  tho  Army 

505.1  (g)  revised 43690 

Choptor  VI — Doportmont  off  tho 
Navy 

706.2  Table  One  amended 25488 

Table  Three  amended 25488 

Table  Five  amended. 25488, 

30427.  40880 

Choptor  VII — Doportmont  of  tho  Air 
Forco 

838    Added 30255 

Choptor  Xli — Dofonso  Logistics 
Agoncy 

1285    Revised 27963 

1285.8  (e).  (f).  and  (g)  redesig- 
nated as  (f).  (g).  and  (h); 

new  (e)  added 38716 

1285    Appendix  O  amended 38716 

Choptor  XVI— Soloctivo  Sorvico 
Systom 

1636.9  (c)  and  (d)  removed 25328 

Choptor  XIX — Control  Intolligonco 
Agoncy 

1900.43  (e)  added 32388 

1900.44  Added 32388 

Choptor  XX — lnform«rtion  Socurity 
Ovorsight  Offico 

2003.20    Revised 38279 

Title  S2— Proposed  Rules: 

58 33151 

230 35331 

aai 35331 

231a. 35331 
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TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Choptor  I — Coost  Guord,  Doportmont 
of  Transportation 

Page 

1    Authority  citation  revised 30259 

1.01-60    (a)    introductory    text 

amended 25119 

1.01-70    (b)  amended 25119 

Revised 30259 

1.05-1  (c)  introductory  text.  (1) 
introductory  text,  and  (j)  in- 
troductory text  amended 25119 

3.05-20    (b)  revised 24935 

3.05-25    (b)  revised 24935 

3.05-30    (b)  revised. 24935 

3.05-35    (b)  revised 24935 

3.25-05    (a)  revised 25119 

4.02    Table  corrected 24936 

19.06  Heading  and  (b)  intro- 
ductory text  amended 25119 

26.08    (b)      Introductory      text 

amended 25119 

54.07  Amended 25119 

67.10-25    (a)  Introductory  text 

amended 25119 

67.50-10  Heading  and  (a)  re- 
vised  25119 

67.50-40    Removed 25119 

81.18    (b)  amended 25119 

89.18    (a)  amended 25120 

100    Temporary         regulations 

list 29678.  41162 

100.35-01-88  Added  (tempo- 
rary)  39274 

100.35-0563  Added  (tempo- 
rary)  31327 

100.35-0564    Added         (tempo- 

r&rv)  31326 
100.35-07-18    Added       "(tempo- 
rary)  24936 

100.35-T07-29  Added  (tempo- 
rary)  40881 

100.35-774  Added  (tempo- 
rary)  38717 

100.35-8-88-12    Added    (tempo- 

rgro) 24937 

100.35-8^88-16  Added  (tempo- 
rary)  33126 

100.35-0902  Added  (tempo- 
rary)  26247 

100.35-0919  Added  (tempo- 
rary)  26248 

100.35-0921  Added  (tempo- 
rary)  26771 


Pa«e 

Removed 29677 

100.35-0927    Added         (tempo- 

j;.j^j.y) 29457 

100.35-0928    Added         (tempo- 

|.gj.y) 29458 

100.35-ll^^aS^5    Added  (tern 

rary) 31856 

100. 105    Added 39273 

100.508  Added 35070 

Implementation  (temporary)....  35070 

100.509  Added  (temporary) 29677 

110.158  (a)  (2),  (3),  and  (6)  re- 
vised  29032 

110.224    (e)(2)  revised 37557 

114.05  (1)  amended 25120 

114.50    Amended 25120 

116.15    (a)  and  (b)  amended 25120 

116.20    (a)  and  (c)  introductory 

text  amended 25120 

117.147  (a)(1)  added  (tempo- 
rary)  36274 

117.191    (b)  amended 25120 

117.255  (a)  revised  (tempo- 
rary)  29034 

(a)  revised  (temporary  revi- 
sion of  (a)  at  53  FR  6985  re- 
voked)  29037 

(a)(l)(iv).  (2).  and  (3)  revised 37558 

117.261    (ee)  revised 31858 

Revised 32390 

117.285    Added 30261 

117.287    (d)(3)  added 26249 

117.422  Redesignated         from 

1 17.423 27681 

117.423  Redesignated  as 
117.422;  new  117.423  added 27681 

117.525  (a)  revised  (tempo- 
rary)  29680 

117.549    Revised  (temporary) 36453 

117.739  (n)  added  (tempo- 
rary)  34077 

117.821    (b)(6)  added 26249 

117.899    Revised 38717 

117.931    Removed 28883 

130.4    (a)  and  (d)  amended;  (c) 

revised 25120 

130.6  (d)  amended 25120 

130.7  (a)  amended 25120 

130.8  (b)  (1),  (2),  (3)  (ill),  (iv), 
(vl)  introductory  text,  and 
undesignated  text  following 

(vi),  and  (4)  amended. 25120 

130.9  (d)  and  (e)  Introductory 

text  amended 25120 

130.11    (e)  and  (g)  amended 25120 
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TITLE  33  Chapt*r  I— Con.  pw 

130.12    (b)(3)  amended 2S120 

131.4    (a),     (g),     (h),     and     (I) 

amended:  (b)  revised 25120 

131.6  (a)  (1),  (2).  (3)  (iv)  and 
(V),  and  (4)  and  (f )  amend- 
ed  25120 

131.7  (b)  introductory  text 
amended 25120 

131.8  (b)  amended 25120 

132.3  (b)  amended 25120 

132.4  (a),  (b).  and  (c)  amend- 
ed  25120 

132.6  (c)  amended 25120 

132.7  (a)  amended 25120 

132.8  (b)  (1).  (2).  (3)  (iii).  (iv). 
(vi)  introductory  text  and 
undesignated  text  following 

(vi),  and  (4)  amended 25120 

132.9  (d)  and  (e)  introductory 

text  amended 25120 

132.11    (b)(4)  amended 25120 

135.9    Amended 25120 

136.3    Amended 25120 

137.5  Amended 25120 

137.101    Amended 25120 

137.103    Amended. 25121 

137.505    Amended. 25121 

140.7    (a)  amended 25121 

140.15    (b)  amended. 25121 

144.30-5    (a)  amended 25121 

148.211    Introductory  text 

amended. 25121 

148.217    (a)  amended 25121 

148.503    Amended. 26121 

149.203  (a)  introductory  text, 
(c),    and    (d)    Introductory 

text  amended 25121 

149.205    (a)  amended...^ 25121 

149.707    (c)  amended. 26121 

149.799    (a)  amended 25121 

150.105  (b)  amended. 25121 

150.106  Amended 26121 

153.103    (d)  amended 25121 

153.105  (b)  introductory  text 
amended 25121 

153.203    Amended 25121 

153.205  Tables  1  and  2  amend- 
ed.  26121 

164.106  (c)  amended. 26122 

154.108    (a)    introductory    text 

and  (d)  amended 26122 

156.110    (a)    introductory    text 

and  (d)  amended. 26122 

166.210    (b)  amended 26122 

157.04  (b)  and  (dK5)  amend- 
ed.  26122 


Pace 

157.06  (c)  and  (d)  amended 25122 

157.24a    (b)(1)         introductory 

text  amended 25122 

157.102    Introductory  text 

amended 25122 

157.110    Amended 25122 

157.144    (a)  amended 25122 

157.147    (a)  amended 25122 

157.202    Introductory  text 

amended 25122 

157.208    Amended 25122 

157.302    (a)  amended 25122 

157.306    (a)  and  (c)  amended 25122 

159.12    (c)     introductory     text 

amended 25122 

159.15    (a)     introductory     text 

and  (c)  amended 25122 

159.17    (a)  and  (c)  amended 25122 

159.19    (a)  amended 25122 

159.201    (a)    introductory    text 

amended 25122 

159.206    (J)  and  (k)  amended 25122 

160.7  (c)  amended 25122 

164.41    (a)(3)  amended. 25122 

165    Temporary         regulations 

list 29678,  41162 

165.T33    Added  (temporary) 27681 

165.T242    Added  (temporary) 31859 

166.T243    Added  (temporary) 31860 

165.T0640    Added            (tempo- 
rary)  30261 

165.T0648    Added            (tempo- 
rary)  26772 

166.T835    Added  (temporary) 32390 

165.T840    Added  (temporary) 36970 

165.T846    Added  (temporary) 41164 

165.T0901    Added            (tempo- 
rary)  29469 

165.T0903    Added            (tempo- 
rary)  37558 

165.T1122    Added            (tempo- 
rary)  30839 

165.T1123    Added            (tempo- 
rary)  30840 

165.T1166    Added            (tempo- 
rary)  39605 

165.121    Added 31858 

165.705    Added. 38718 

165.710    Added 38719 

165.1110    Removed 40416 

166.200    (d)(39Ki)  revised. 36464 

(dK39Ki)     first     and     second 

tables  corrected. 37671 

174.7    Amended 25122 

174.125    Revised, 26122 


OCTOBER  1988  109 

CHANGES  JULY  1  THROUGH  OCTOBER  31,  1988 


Page 

179.19    Revised 25122 

181.31    (a)  and  (b)  amended 25122 

181.33    Amended 26122 

183.5    (a)  amended 25123 

Revised 36971 

183.430    (a)(2)(i)  revised 36971 

183.435    (a)(5)  removed;  (a)  (3) 

and  (4)  revised 36971 

Chapter  II — Corps  of  Enginoors, 
Doportmont  of  tho  Army 

209  Authority  citation  re- 
vised  27512 

209.170    (a)  removed 27512 

209.190    Redesignated   as   Part 

245  and  revised 27513 

245    Redesignated  from  209.190 

and  revised 27513 

334.778    Added. 27682 

Title  33— Proposed  Rules: 

M 27708 

100 26281,  26449.  28018 

110 36470 

117 24958, 

30314.  34129.  34130.  35094.  36471. 

36472.  37003 

126 37792 

127 37792 

135 37794 

151 43622 

155 43622 

158 43622 

160 3509S 

164 27708 

166 27711.  28019,  28890 

166 24959.  26282.  27711,  29058 

TITLE  34— EDUCATION 

Subtitio  A— Offico  of  tho  Socrotory, 
Doportmont  of  Education 

30  Authority  citation  revised 33425 

30.1—30.2    (Subpart   A)    Added 

(effective  date  pending) 33425 

30.60—30.62  (Subpart  E) 
Added  (effective  date  pend- 
ing)  33425 

30.70  (Subpart  P)  Added  (ef- 
fective date  pending) 33426 

31  Revised  (effective  date 
pending) 31821 


Chapter  II — Office  of  Elementary 
and  Secondary  Education,  Depart- 
ment of  Education 

Pace 
219    Authority       citation       re- 

vi5g(} 39019 

219.2  (a)(2)  removed;  (a)(1)  re- 
designated as  (a);  new  (a) 
and  (b)  (1)  and  (2)  amended 
(effective  date  pending) 39019 

219.4    (c)     amended     (effective 

date  pending) 39019 

219.21  (b)     revised     (effective 

date  pending) 39019 

219.22  (b)  removed;  (a)  desig- 
nation and  heading  removed 
(effective  date  pending) 39019 

222.3  Amended  (effective  date 
pending) 39019 

222.26    Removed  (effective  date 

pending) 39019 

222.37  (a)  revised;  (b),  (c)  and 
(d)  redesignated  as  (c),  (d) 
and  (e);  new  (b)  added;  new 
(c)  revised  (effective  date 
pending) 39019 

222.61  (a)(2)  introductory  text 
amended;  (b)(1)  revised;  (b) 
(2)  and  (3)  redesignated  as 
(b)(l)(iii)  and  (2)  (effective 
date  pending) 39020 

222.98    (b)     revised     (effective 

date  pending) 39020 

222.100    Suspended      (effective 

date  pending) 26773 

Removed  (effective  date  pend- 
ing)  39020 

Chapter  III — Office  of  Special  Educa- 
tion and  Rehabilitative  Services, 
Department  of  Education 

327  Authority  citation  re- 
vised  „ 28350 

327.2    (b)  revised  (effective  date 

pending) 28351 

327.10  Introductory  text  re- 
published; (a)  through  (e) 
revised  (effective  date  pend- 
ing)  28351 

327.31    (g)    amended    (effective 

date  pending) 28351 

327.40  Introductory  text  and 
(b)  revised  (effective  date 
pending) 28351 


110 


LSA— LIST  OF  CFR  SECTIONS  AFFEaED 
CHANGES  JULY  1  THROUGH  OCTOBER  31,  1988 


TITLE  34  Chapter  III— Con.  Pace 

(b)  corrected 29988 

330  Authority  citation  re- 
vised  41085 

330.1  (b)  and  (c)  amended;  (d) 
and  authority  citation  added 
(effective  date  pending) 41085 

330.3  Removed  (effective  date 
pending) 46085 

330.4  (a)  and  (b)  designation 
and  heading  removed:  sec- 
tion amended  (effective  date 
pending) 41085 

330.30    (Subpart    C)    Removed 

(effective  date  pending) 41085 

330.50  (a)  amended;  (b)  re- 
moved; (c)  redesignated  as 
(b)  (effective  date  pend- 
ing)  41085 

331  Authority  citation  re- 
vised  41085 

331.1    Amended  (effective  date 

pending) 41085 

331.3  Removed  (effective  date 
pending) 41085 

331.4  (a)  and  (b)  designation 
and  heading  removed;  sec- 
tion amended. 41085 

331.30  (Subpart  C)    Removed 41085 

331.60    Revised 41085 

367    Added      (effective       date 

pending) 26978 

367.20  OMB  numbers 35071 

367.21  OMB  numbers 35071 

Chapter  IV — Offic*  of  Vocational 
and  AduH  Education,  Dopartmont 
of  Education 

400.1  (b)(5)  and  authority  cita- 
tion revised 35258 

401.13  (a)(1)  and  authority  ci- 
tation revised 35258 

401.19  (a)(6)  introductory  text 
and  authority  citation  re- 
vised  35258 

401.51  (d)  and  authority  cita- 
tion revised 35259 

401.55    Revised 35259 

401.92  (d)  and  authority  cita- 
tion       revised;        Example 

amended 35259 

401.94    (b)(l)(lv)  and  authority 

citation  revised 35259 


Chaptor  V— Offico  of  Bilingual  Edu- 
cation and  Minority  Languagot  Af- 
fairs, Dapartmont  of  Education 

Pace 

500  Authority  citation  re- 
vised  39218 

500.1  (e),  (g).  and  (1)  removed; 
(f)  and  (h)  through  (k)  re- 
designated as  (e)  through 
(1);  (a)  through  (i)  authority 
citations  revised  (effective 
date  pending) 39218 

500.3  (a)  Introductory  text 
amended;  (a)(2)  (1),  (iv),  and 
(V).  (b),  and  authority  cita- 
tion revised;  (a)(2)(vi)  and 
(d)  added  (effective  date 
pending) 39218 

500.4  (b)  revised;  (c)  added  (ef- 
fective date  pending) 39219 

500.10  Authority  citation  re- 
vised  39219 

500.11  Authority  citation  re- 
vised  39219 

500.12  Added  (effective  date 
pending) 39219 

500.20    (Subpart    C)    Removed 

(effective  date  pending) 39219 

500.50  Authority  citation  re- 
vised  39219 

500.51  (d)  and  (e)  amended;  (f) 
added;  authority  citation  re- 
vised (effective  date  pend- 
ing)  39219 

500.52  (b)(4)  removed;  (b)  (5) 
and  (6)  redesignated  as  (b) 
(4)  and  (5);  authority  cita- 
tion revised  (effective  date 
pending) 39219 

501  Authority  citation  re- 
vised  39219 

501.1  (a),  (b).  and  (c)  amended; 
authority  citation  revised 
(effective  date  pending) 39219 

501.2  Authority  citation  re- 
vised  39219 

501.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39219 

501.4  Authority  citation  re- 
vised.  39219 

501.10  (b)  introductory  text, 
(c),  and  authority  citation 
revised  (effective  date  pend- 
ing)  39219 
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501.11  Authority  citation  re- 
vised  39220 

501.20  (a)(1)  and  (b)(2)  amend- 
ed; (b)  (4)  and  (5)  added;  au- 
thority citation  revised  (ef- 
fective date  pending) 39220 

501.21  (c)(3)  amended;  (c)(4) 
added:  authority  citation  re- 
vised (effective  date  pend- 
ing)  39220 

501.22  Authority  citation  re- 
vised  39220 

501.23  Revised  (effective  date 
pending) 39220 

501.24  (a)  and  authority  cita- 
tion revised  (effective  date 
pending) 39220 

501.25  Authority  citation  re- 
vised  39220 

501.26  Added  (effective  date 
pending) 39220 

501.30  (c)  amended;  authority 
citation    revised    (effective 

date  pending) 39220 

501.31  Authority  citation  re- 
vised  39220 

501.32  Authority  citation  re- 
vised  39220 

501.33  Heading,  (a)  introducto- 
ry text  and  (3),  and  author- 
ity citation  revised  (effective 

date  pending) 39220 

501.34  Authority  citation  re- 
vised  39220 

501.40  (c)  added;  authority  ci- 
tation revised  (effective  date 
pending) 39220 

501.41  Authority  citation  re- 
vised  39220 

501.42  Added  (effective  date 
pending) 39220 

524  Authority  citation  re- 
vised  39221 

524.1  (b)(2)  and  authority  cita- 
tion revised  (effective  date 
pending) 39221 

524.2  (a)(2)  revised;  (a)(3) 
added;  (b)  removed;  (c)  re- 
designated as  (b);  new  (b)(2) 
and  authority  citation  re- 
vised (effective  date  pend- 
ing)  39221 

524.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39221 


Pace 

524.4  (b)  and  authority  cita- 
tion revised  (effective  date 
pending) 39221 

524.10  Authority  citation  re- 
vised  39221 

524.20  (a)(1)  and  (b)(1)  amend- 
ed; authority  citation  re- 
vised (effective  date  pend- 
ing)      39221 

524.21  (a)  and  authority  cita- 
tion revised;  (c)(1)  amended 
(effective  date  pending) 39221 

524.30  Authority  citation  re- 
vised  39221 

524.31  Authority  citation  re- 
vised  39221 

524.32  Authority  citation  re- 
vised  39221 

524.33  Authority  citation  re- 
vised  39221 

524.40  Authority  citation  re- 
vised  39221 

525  Authority  citation  re- 
vised  39221 

525.1  Authority  citation  re- 
vised  39221 

525.2  Authority  citation  re- 
vised  39221 

525.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39221 

525.4  Authority  citation  re- 
vised  39221 

525.10  (a)  (1)  and  (2)  amended; 
(a)(3)  added;  authority  cita- 
tion revised  (effective  date 
pending) 39221 

525.20  Section  amended:  au- 
thority citation  revised 39221 

525.21  Authority  citation  re- 
vised  39221 

525.30  Authority  citation  re- 
vised  39221 

525.31  Authority  citation  re- 
vised  39221 

525.32  Authority  citation  re- 
vised  39221 

525.33  Authority  citation  re- 
vised  39222 

526  Authority  citation  re- 
vised  39222 

526.1  Authority  citation  re- 
vised  39222 

526.2  Authority  citation  re- 
vised  39222 
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TITLE  34  Chapter  V— Con.  Ptce 

526.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39222 

526.4  Authority  citation  re- 
vised  39222 

526.10  Authority  citation  re- 
vised  39222 

526.20  Authority  citation  re- 
vised  39222 

526.30  Authority  citation  re- 
vised  39222 

526.31  Authority  citation  re- 
vised  39222 

526.32  (d)  authority  citation 
and  section  authority  cita- 
tion revised  (effective  date 
pending) 39222 

526.33  Section  amended;  au- 
thority citation  revised  (ef- 
fective date  pending) 39222 

526.40  Authority  citation  re- 
vised  39222 

548  Authority  citation  re- 
vised  39222 

548.1  Authority  citation  re- 
vised.  39222 

548.2  Authority  citation  re- 
vised  39222 

548.3  Revised  (effective  date 
pending) 39222 

548.4  (a)  and  (b)  designation 
removed;  section  amended; 
authority  citation  revised 
(effective  date  pending) 39222 

548.10  (c)  (1)  and  (2)  amended; 
authority  citation  revised 
(effective  date  pending) 39222 

548.11  Authority  citation  re- 
vised  39222 

548.20  Authority  citation  re- 
vised  39222 

548.30  (b)  and  authority  cita- 
tion revised  (effective  date 
pending) 39222 

548.31  Authority  citation  re- 
vised  39222 

548.32  (d)  amended;  authority 
citation    revised     (effective 

date  pending) 39222 

548.40  Authority  citation  re- 
vised  39222 

561  Authority  citation  re- 
vised  39222 

561.1  Authority  citation  re- 
vised  39222 


Page 

561.2  Authority  citation  re- 
vised  39222 

561.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39222 

561.4  Authority  citation  re- 
vised  39222 

561.10    Amended  (effective  date 

pending) 39222 

561.20    Revised  (effective   date 

pending) 39223 

561.30  Authority  citation  re- 
vised  39223 

561.31  Authority  citation  re- 
vised  39223 

561.32  Authority  citation  re- 
vised  39223 

561.40  Heading  and  authority 
citation  revised;  existing 
text  designated  as  (b);  (a) 
added  (effective  date  pend- 
ing)  39223 

561.41  Authority  citation  re- 
vised  39223 

562  Authority  citation  re- 
vised  39223 

562.1  Authority  citation  re- 
vised  39223 

562.2  (b)(l)(lil)  corrected 24937 

Authority  citation  revised. 39223 

562.3  Authority  citation  re- 
vised  39223 

562.4  Authority  citation  re- 
vised  39223 

562.5  Authority  citation  re- 
vised  39223 

562.10  Authority  citation  re- 
vised  39223 

562.11  Authority  citation  re- 
vised  39223 

562.20  Authority  citation  re- 
vised  39223 

562.30  Authority  citation  re- 
vised.  39223 

562.31  Authority  citation  re- 
vised  39223 

562.40  Authority  citation  re- 
vised  39223 

562.41  Authority  citation  re- 
vised  39223 

562.42  Authority  citation  re- 
vised  39223 

562.43  Authority  citation  re- 
vised  39223 
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562.44  Authority  citation  re- 
vised  39223 

562.45  Authority  citation  re- 
vised  39223 

562.46  Authority  citation  re- 
vised  39223 

562.47  Authority  citation  re- 
vised  39223 

573  Authority  citation  re- 
vised  39223 

573.1  Authority  citation  re- 
vised  39223 

573.2  Authority  citation  re- 
vised.  39223 

573.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39223 

573.4  Authority  citation  re- 
vised  39223 

573.10  Authority  citation  re- 
vised.  39223 

573.30  Authority  citation  re- 
vised   39223 

573.31  Authority  citation  re- 
vised.  39223 

574  Authority  citation  re- 
vised  39223 

574.1  Authority  citation  re- 
vised  39223 

574.2  Authority  citation  re- 
vised  39223 

574.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39223 

574.4  Authority  citation  re- 
vised.  39223 

574.10  Authority  citation  re- 
vised  39223 

574.20  Authority  citation  re- 
vised.  39223 

574.30  Authority  citation  re- 
vised.  39223 

574.31  Authority  citation  re- 
Yjg^ 39223 

574.32  (bK2)Tiv)  auth^ 

tlon  and  (g)  authority  cita- 
tion revised  (effective  date 
pending) 39223 

574.33  Authority  citation  re- 
vised  39223 

574.40  Authority  citation  re- 
vised.  39223 

581  Authority  citation  re- 
vised  39223 

581.1  Authority  citation  re- 
vised.  39223 


581.2  Authority  citation  re- 
vised  39223 

581.3  Authority  citation  re- 
vised  39223 

581.4  Authority  citation  re- 
vised  39223 

581.10  (e)  and  authority  cita- 
tion revised  (effective  date 
pending) 39224 

581.11  Authority  citation  re- 
vised  39223 

581.20  Authority  citation  re- 
vised  39223 

581.40  Authority  citation  re- 
vised  39223 

581.50  Authority  citation  re- 
vised  39223 

581.51  Authority  citation  re- 
vised  39223 

581.52  (c)  and  authority  cita- 
tion revised  (effective  date 
pending) 39224 

581.53  Authority  citation  re- 
vised  39223 

581.54  Authority  citation  re- 
vised  39223 

581.55  Authority  citation  re- 
vised  39223 

581.56  Authority  citation  re- 
vised  39223 

581.57  Authority  citation  re- 
vised  39224 

581.58  Authority  citation  re- 
vised  39224 

581.60  Authority  citation  re- 
vised  39224 

Chapter  VI — Offic*  of  Pests*condary 
Education,  Dopartmont  of  Education 

600.3  (d)  effective  date  sus- 
pended.  25489 

602  Added  (effective  date 
pending) 25096 

603  Heading  amended;  author- 
ity citation  revised  (effective 

date  pending) 25096 

603.1—603.6  (Subpart  A)  Re- 
moved (effective  date  pend- 
ing)  25096 

668.19  (c)  revised;  OMB 
number       (effective       date 

pending) 33431 

675  Authority  citation  re- 
vised  30183 
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TITLE  34  Chapter  VI— Con.  Pace 
675.19    (b)(2)(i)  amended  (effec- 
tive date  pending) 30183 

Chapt«r  VII — Offic*  of  Educational 
Rosoorch  and  Improvomont,  Do- 
portmont  of  Education 

700    Revised     (effective      date 

pending) 27108 

706  Revised      (effective      date 
pending) 30790 

707  Revised     (effective     date 
pending) 30792 

708  Revised     (effective     date 
pending) 30795 

779    Added       (effective       date 

pending) 27114 

Title  34 — Proposed  Rules: 

74 31580 

76 31580,  41466 

76 31580,41466 

77.™ 31580 

78 41466 

aOO 26214,  41466 

a04 41466 

212. 43178 

237 31580 

263 31580,  39878 

SOO. 31580 

316.... 26190 

818. 26190 

356 31580 

563. 31580 

630 31580 

653 31580 

654. 38660 

668. .. 36216,  39317 

682 36216,  39317 

762 31580 

785 39406 

786 39406 

787 39406 


TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chaptor  I — Notionoi  Pork  Sorvico, 
Doportmont  of  tho  Intorior 

7.48    (f)  added 29681 

9.1    Revised 25162 

9.3    (d)  added. 26162 


Chaptor  II — Forott  Sorvico, 
Doportmont  of  Agriculturo 

Pwe 
211.17    (pKl)  introductory  text 

and  (iii)  corrected 40730 

223.49    (a)(5)  and  (e)  through 

(i)  added 33131 

223.100  Introductory  text  and 

(c)  revised 33132 

223.101  Redesignated  as 
223.102;  new  223.101  added 33132 

223.102  Redesignated  as 
223.103;  new  223.102  redesig- 
nated from  223.101 33132 

223.103  Removed;  new  223.103 
redesignated  from  223.102 33132 

228.59    (e)   addition   at   52   FR 

10565  confirmed 43691 

251.9—251.35  (Subpart  A)  Au- 
thority citation  revised 26595, 

27685 

251.9    Revised 27685 

251.35    Revised 26595 

Chaptor  XI — Architocturol  and  Trans- 
portation Barriors  Complianco 
Board 

1150  Authority  citation  re- 
vised  39473 

1150.4    Revised 39473 

1150.12    Revised 39473 

1150.41    Revised. 39474 

1150.51  Revised. 39474 

1150.52  Redesignated  from 
1150.53 39474 

1150.53  Redesignated  as 
1150.52;  new  1150.53  redesig- 
nated from  1150.54 39474 

1150.54  Redesignated  as 

1 150.53 39474 

1190.34    Added 35510 

Chaptor  XII — Notional  Archivot  and 
Rocord*  Administration 

1208    Added. 25884,  25885 

1208.170    (c)  revised 25884 

Title  3^— Proposed  Rules: 

7 28891,  30849,  32924 

13 29746 

222 30954 

251 37795.  40739 

261 35526 

293 37795 
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Pwe 

1228 34131 

1270 39747 


TITLE  37— PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chaptor  I — Potont  and  Trodomark 
Offico,  Doportmont  of  Commorco 

10.6    (d)  and  (e)  removed 38950 

10.10    Revised 38950 

(b)  (1)  and  (2)  corrected 41278 

10.23    (cK13)   revised;   (c)   (19) 

and  (29)  added 38950 

(c)(  13)  corrected 41278 

100    Removed 39734 

Chaptor  II — Copyright  Offico,  Library 
of  Congross 

202.20    (c)(2)(ii)  amended 29890 

Chaptor  V — Undor  Socrotory  for  Eco- 
nomic Affairs,  Doportmont  of  Com- 
morco 

Chapter      V    Chapter      estab- 
lished  39735 

501    Added 39735 

Title  Zl— Proposed  Rules: 

1 27177,39420 

10 38740 

202 29923 

301 43899 

302 43899 

305 43899 

308 43899 

TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 

Chaptor  I — Votorans  Administration 

1.300—1.303    Undesignated 

center  heading  added 25490 

1.300  Added 25490 

1.301  Added 25490 

1.302  Added 25490 

1.303  Added 25490 

4.77    Revised 30262 

4    Appendixes  B  and  C  correct- 
ed  24938 

9.3    (f)  added 37757 

9.12    Amended 37757 

15    Added 29885 

16,170    (c)  revised 29885 


Pwe 
17.47    (e)(1)  (ii)  and  (iv)  and  (2) 

corrected 32391 

17.50b    (a)  corrected 32391 

17.60    (c)  corrected 32391 

21.62    (d)(4)  removed. .....32620 

21.198    (b)(7)  added 32620 

21.4136  (lc)(4)  added 28884 

(k)(4)  correctly  added- 32391 

21.4137  (h)(4)  added. 28884 

21.5021  (e)(5).   (j)(4),   (p).   and 

(q)  added 34495 

21.5022  (a)  revised. 34495 

21.5030    (c)(3)  revised 34495 

21.5040  (b)(l)(i)  and  (f)(1)  re- 
vised  34496 

21.5041  Revised 34496 

21.5042  Added 34496 

21.5052    (f)(3)(I)  revised 34496 

21.5054    (b)  revised 34496 

21.5064    (b)(4)(iU)  revised 34497 

21.5072    (d)  added 34497 

21.5100  (b),  (c),  and  (d)  re- 
vised  34497 

21.5103    Revised 34497 

21.5131  Introductory  text,   (b) 

(1)  and  (2)  revised 34497 

21.5132  (a)  revised 34498 

21.5138    (b)(12)   revised;    (a)(3), 

(b)  (13)  and  (14)  added 34498 

21.5145    Added 34498 

21.5150    (a)  revised 34499 

21.5200    (a),  (d),  and  (J)  revised; 

OMB  number 34499 

21.5230    Revised 34499 

21.5250  (a),  (k).  (I)  and  (m)  re- 
vised; (n)  added 34499 

21.5270    (a)  revised 34499 

21.5292    (e)(2)  revised 34499 

21.5294    (c)(3)(i),      (d)(1).     and 

( 2  KUI)  revised 34499 

21.5296    Added 34499 

21.7500—21.7810     (Subpart     L) 

Added 34740 

36.4232    (e)  revised 27047 

36.4254    (d)  revised 27048 

36.4276    (b)  amended 27049 

(b)(6)  revised;  (b)(7)  added 34295 

36.4278  (e)(3)  amended 34295 

36.4279  (a),  (b)  and  (d)  re- 
vised  34295 

36.4282  (b)  amended 34296 

36.4283  (j)  redesignated  as  (k); 
new  (J)  added;  OMB 
number 34296 

36.4312    (e)  revised 27048 
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TITLE  38  Chaptar  I — Con.  Pmce 

36.4313  (b)  removed 27049 

(b)(6)  revised;  (b)(7)  added 34296 

36.4314  (a),    (b)    and    (e)    re- 
vised  34296 

36.4316    (c)         added:         OMB 

number 34296 

36.4319    (f)  correctly  revised 42950 

36.4600    (c)(  16)  added:  (e)(3)  re- 
vised; OMB  number 34296 

Title  38 — Proposed  Rules: 

0-41  (Ch.  I) 43905 

3 28020,  32627.  36586.  37797.  40544 

8 39750 

17 „ 28020,  43452 

21 27054,  27533.  30314.  39490 

36 40742 

TITLE  39— POSTAL  SERVICE 

Chaptar  I— United  States  Postal 
Sorvico 

111.3    DMM  amended;  incorpo- 
ration by  reference 26250, 

27854.  35315.  35818.  38008 
DMM  amendment  at  53  FR 
35818     effective     date     de- 
ferred   43201 

232    Auttiority      citation      re- 
vised  39087 

232.1    (q)(3)  added 29460 

Title  39— Proposed  Rules: 

111 29483, 

29748,  30452.  32406.  37003,  40097 

232 29750 

927 37600 

TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Choptor  i — Environmontol  Protoction 
Agoncy 

13    Added 37271 

23    Authority  citation  revised 29322 

23.1    (c)  added 29322 

23.12    Added 29322 

35.100—35.605  (Subpart  A)    Au- 
thority citation  revised 37408 

35.105    Amended 37408 

35.115    (e)  and  (f )  revised 37409 

35.155    (c)  added 37409 

35.400    Revised 37409 

35.405    Existing  text  designated 

as  (a);  (b)  added 37409 


Pige 

35.410    (c)  added. 37409 

35.415    Added 37409 

35.450    Revised 37409 

35.455    Existing  text  designated 

as  (a);  (b)  added 37409 

35.460    Revised 37409 

35.465    Added 37409 

51.66  (b)(3Kiv).  (13Ki).  (U)  (a) 
and  (6),  (14Ki).  (15)(i). 
(UKo).  (c)  tables.  (f)(l)(v). 
(4)(i).  and  (p)(4)  tables  re- 
vised; (b)(14Kli)  redesignat- 
ed as  (b)(14)(iii);  new 
(b)(14)(ii).  (i)(ll).  and  OMB 
number        added;        (pK4) 

amended:  eff.  10-17-89 40670 

52    State  implementation  plan 

inadequacy  notice 34500 

52.21  (b)(3)(iv),  (13X1).  (U)  (o). 
and  (b).  (14)(i).  (15)(1). 
(U)(a).  (c)  tables.  (f)(l)(v). 
(4)(i),  and  (p)(5)  tables  re- 
vised; (b)(14)(ll)  redesignat- 
ed as  (b)(14)(lli):  new 
(b)(14)(U).  (i)(12).  and  OMB 
nimiber        ad^d;        (p)(5) 

amended;  eff.  %19-90 40671 

52.120  (c)(54)(i)  (D)  and  (E), 
(56)(1)(B),  (58)  through  (62). 

(64)  and  (66)  added 30223 

(c)      (55).      (57).      (60)(iKB). 
(62)(1KAK2),         (65)         and 

(66)(1)(B) 30238 

52.124    (a)(2)  removed 30224 

( a)(  1 )  removed 30238 

52.170    (c)(25)  added. 27517 

52. 183    Removed 275 17 

52.237    (a)(2)  added. 39088 

52.320    (c)(39)  added. 27859 

(c)( 38)  added 30428 

(c)(41)  added. 30431 

(c)(42)  added 38289 

52.344    (c)  removed 30431 

52.370    (c)(44)  added 26257 

(c)( 43)  added 28885 

52.570    (c)(35)  added 25330 

(c)(34)  added 26253 

(c)(36)  added 29891 

52.726    (c)  added 40426 

52.770    (c)(66)  amended;  (c)(67) 

added 33811 

(c)(70)  added 38722 

52.773    (b)        amended;        (h) 

added 3381 1 

52.797    (a)  removed;  (c)  added 38722 
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52.820    (c)(47)  added 41601 

52.870    (c)(21)  added 31861 

(c)(22)  added 43692 

52.879    Table  revised 43692 

52.920    (c)(52)  added 26256 

(c)( 54)  added 30999 

52.970    (c)(45)  added 36010 

52.990    Added 36010 

52.1168a    Added 36014 

52.1170    (c)(78)  added 31862 

52.1320    (c)(64)  added 31329 

(c)( 60)  added 35821 

52.1335    (a)  table  amended 31329 

52.1520    (c)(39)  added 32392 

52.1627    (a)    (2)    and    (3)    re- 
moved  38724 

52.1670    (c)(78)  added 35823 

52.1820    (c)(15)  added 37759 

52.1831    (b)  removed;  (c)  redes- 
ignated as  (b) 37759 

52.1870    (c)(81)  added 32394 

(c)(79)  added 35824 

32.1881    (a)    introductory    text 

revised;  (a)(ll)  added 32394 

52.2023    (h)  removed 31330 

52.2170    (c)(ll)  added 34079 

52.2180    Added 34079 

52.2220    (c)(85)  added 25331 

(c)(86)  added 32050 

(c)(86)  correctly  designated 33572 

(c)(91)  added 39743 

(c)(93)  added 40882 

52.2570    (c)(50)  added 35073 

60    Authority     delegation     no- 
tices  27685 

60.106    (b)  amended 41333 

60.153  (a)  introductory  text  re- 
published; (a)(1)  revised;  (b), 

(c).  (d).  and  (e)  added. 39416 

60.154  (d)  added 39417 

60.155  Added 39417 

60.156  Added 39418 

60.710—60.718     (Subpart     SSS) 

Added 38914 

60.711    (c)  Table  IB  corrected 43799 

60.713    (a)(2)  and  (b)(l)(iii)(C) 

and  (9)(ii)  corrected 43799 

60.715    (d)  corrected 43799 

60.717    (f)     introductory     text 

and  (1)  corrected 43799 

60  Appendix  A  amended 29682 

Appendixes  A  (uid  B  amend- 
ed  [ 41333 

Appendix  A  cort-ected 41649 

61  Authority     delegation     no- 
tices  27685 


PMe 

61.54    (d)  corrected 36972 

61.60    (c)  corrected 36972 

61.64  (a)(2)  corrected 36972 

61.65  (c)  corrected 36972 

61.70  (c)(2)(v)  and  (4)(lv)  cor- 
rected  36972 

61.153    (b)(1)  corrected 36972 

61.245    (b)(1)  correctly  revised; 

(e)(1)  corrected 36972 

61    Appendix  B  corrected 36972 

62.2350    (b)(2)        and        (c)(2) 

added 30053 

62.2353—62.2354    Undesignated 

center  heading  added 30053 

62.2353    Added 30053 

62i2354    Added 30053 

62.2600    (b)(3)  added 38291 

62.8350    (b)(5)  added 31863 

65.541    Table  revised;  eff.  8-30- 

gg 24939 

81.331    AJmended.......,,.....^^^^^^^^^^^ 

81.341    Amended 38725 

81.343    Amended 34508 

82.1  Added  (effective  date 
pending) 30598 

82.2  Added  (effective  date 
pending) 30598 

82.3  Added  (effective  date 
pending) 30598 

82.4  Added  (effective  date 
pending) 30599 

82.5  Added  (effective  date 
pending) 30599 

82.6  Added  (effective  date 
pending) 30599 

82.7  Added  (effective  date 
pending) 30599 

82.8  Added  (effective  date 
pending) 30600 

82.9  Added  (effective  date 
pending) 30600 

82.10  Added  (effective  date 
pending) 30600 

82.11  Added  (effective  date 
pending) 30601 

82.12  Heading  added  (effective 
date  pending) 30601 

82.13  Added  (effective  date 
pending  in  part).... 30601 

82.14  Heading  added  (effective 

date  pending) 30602 

82  Appendix  A  added;  Appen- 
dices B,  C.  and  D  heading 
added  (effective  date  pend- 
ing)  30602 
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TITLE  40  Chapter  I— Con.  Pace 

85.1501—85.1515  (Subpart  P) 
Petition  granted;  condition- 
al effective  date  deferred  to 

10-1-88 25331 

86    Authority  citation  revised 43875 

86.087-2    Added 43875 

86.087-9    (a)(l)(iv)  revised; 

(d)(l)(iv)  added 43876 

86.088-9    (a)(l)(lv)  and 

(dKlKiv)  revised. 43876 

86.091-9    Added 43876 

86.1105-87  (a)  removed;  (c)  re- 
designated as  (d);  new  (c) 

added 43878 

122.21    (d)<2Kii)  removed 33007 

122.63    (g)  revised 40616 

123.62    (e)  amended. 33007 

124.2    Amended 37410 

124.5    (c)(1)  and  (3)  revised. 37934 

124.10  (c)(1)  (viii)  and  (ix)  re- 
designated as  (cKl)  (ix)  and 

(X);  new  (OdMviii)  added 28147 

(c)(l)(iii)  revised. 37410 

141  Authority  citation  re- 
vised  37410 

141.2    (d)  and  (h)  revised 37410 

141.24  (g)  (1).  (7)  introductory 
text,  (8)  introductory  text, 
(i)  (A).  (B)  (i)  and  (2),  and 
(U)  (A)  and  (B)(i)  corrected; 
(g)(8Kv)  correctly  revised: 
(g)  (15).  (16).  and  (17)  cor- 
rectly removed;  (g)(18)  cor- 
rectly       redesignated        as 

(gK16);  OMB  number 25110 

141.35    (d)  corrected. 25110 

141.40  (a)  Table  1.  (b).  (c).  and 
(1)  corrected;  (k)  correctly 
revised:  (m)  correctly 
added. 25110 

141.60  (b)  correctly  revised 25111 

141.61  (b)  correctly  revised 25111 

141.100    (c)    correctly    revised; 

(d)(2)  corrected 25111 

142  Authority  citation  re- 
vised  37410 

142.2  (f)  through  (p)  redesig- 
nated as  (h)  through  (r); 
new  (f)  and  (g)  added:  new 

(i).  (k),  and  (o)  revised. 37410 

142.3  (c)  added 37410 

142.10    (b)(3)    redesignated    as 

(bK3Ki):    (bK3KU)    and    (f) 

added 37410 

142.57    Correctly  designated 25111' 


Pace 

142.62    Heading,  (b).  (c).  (e).  (f) 
introductory   text,    and   (g) 
introductory    text    and    (5)    • 
correctly  revised 25111 

142.72—142.78       (Subpart       H) 

Added 37411 

143  Authority      citation      re- 
vised  37412 

143.2  (d)  revised 37412 

144  Authority       citation       re- 
vised  28147.37412 

144.1    (f)(lKvi)  added 28147 

144.3  Amended 37412 

144.39    (a)     introductory     text 

and  (3)  introductory  text  re- 
vised; (b)(3)  added 28147 

144.51  (JK2)(il)  revised 28147 

144.52  (a)  introductory  text  re- 
vised  28147 

145  Authority      citation      re- 
vised  37412 

145.1    (h)  added 37412 

145.13    (e)  added. 37412 

145.21    (c)  through  (f)  redesig- 
nated  as   (d)   through   (g); 

new  (c)  added 37412 

145.52—145.58       (Subpart       E) 

Added 37412 

146  Authority      citation      re- 
vised.  28148.  37414 

Test  program  interim  approv- 
al and  request  for  com- 
ments  37294 

Test  program  approval  ex- 
tended to  3-27-89 37296 

146.3    Amended 37414 

146.11    Revised ; 28148 

146.13    (d)  added 28148 

146.61—146.73       (Subpart       O) 

Added 28148 

147  Petition  denied 43080 

Authority  citation  revised 43086. 

43104 

147.50  Introductory             text 
amended 43086 

147.51  Introductory             text 
amended 43086 

147.60    Added 43086 

147.151    Revised 43086 

147.200    Introductory  text 

amended 43086 

147.205    Added 43086 

147.353    Added 43086 

147.403    Added 43086 

147.451    Revised. 43087 
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147.500  Introductory           text 
amended 43087 

147.501  Revised 43087 

147.553    Added 43087 

147.601    Revised 43087 

147.700  Introductory           text 
amended 43087 

147.701  Introductory            text 
amended 43087 

147.703    Added 43087 

147.751    Revised 43087 

147.901    Revised 43087 

147.951    Added 43087 

147.1000  Introductory         text 
amended 43088 

147.1001  Added. 43088 

147.1053    Added 43088 

147.1100  Introductory         text 
amended 43088 

147.1101  Added. 43088 

147.1250  Introductory         text 
amended. 43088 

147.1251  Revised 43088 

147.1300    Introductory         text 

amended 43088 

147.1303    Added 43088 

147.1450  Revised 39089 

147.1451  Revised. 43088 

147.1452  Removed 43088 

147.1500  Introductory         text 
amended 43088 

147.1501  Added 43088 

147.1550  Introductory         text 
amended 43089 

147.1551  Added 43089 

147.1600  Introductory         text 
amended 43089 

147.1601  Introductory          text 
amended 43089 

147. 1603    Added. 43089 

147.1651    Revised 43089 

147.1660    Removed. 43089 

147.1703    Added 43089 

147.1750    Introductory  text 

amended 43089 

147.1752    Text  added 43089 

147.1800    Introductory  text 

amended 43089 

147.1805    Added 43089 

147.1850  Introductory         text 
amended 43090 

147.1851  Introductory         text 
amended 43090 

147.1852  Revised 43090 

147.1900    Heading    revised;    in- 
troductory text  amended 43090 


Page 

147.1901    Added 43090 

147.1951    Revised 43090 

147.2000  Introductory          text 
amended 43090 

147.2001  Added 43090 

147.2050  Heading    revised;    in- 
troductory text  amended 43090 

147.2051  Added ;....43090 

147.2151    Revised 43090 

147.2200  Introductory          text 
amended 43091 

147.2201  Introductory         text 
amended 43091 

147.2205    Added 43091 

147.2250  Introductory          text 
amended 43091 

147.2251  Introductory          text 
amended 43091 

147.2253    Added 43091 

147.2300    Heading    revised;    in- 
troductory text  amended 43091 

147.2303    Added 43091 

147.2351    Revised. 43091 

147.2403  Added 43091 

147.2404  Added 43091 

147.2453    Added 43092 

147.2550  Introductory          text 
amended. 43092 

147.2551  Introductory          text 
amended 43092 

147.2553  Added 43092 

147.2554  Added 43092 

147.2600  Introductory          text 
amended 43092 

147.2601  Added 43093 

147.2651    Revised. 43093 

147.2701    Revised 43093 

147.2751    Revised 43093 

147.2801    Revised 43093 

147.2851    Revised 43093 

147.3000—147.3016  (Subpart 

HHH)    Added 43104 

147.3100—147.3109  (Subpart  III) 

Added. 43109 

148    Added 28154 

148.12    Added 30918 

(b)  revised 41602 

148.14    Added 30918 

152.1—152.12  (Subpart  A)    Eff. 

8-12-88 30431 

152.20—152.30  (Subpart  B)    Eff. 

8-12-88 30431 

152.40—152.55  (Subpart  C)    Eff. 

8-12-88 30431 


20-1^5    0-88 


5    (10) 
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TITLE  40  Chapter  I — Con.  Page 

152.60—152.70  (Subpart  D)    Eff . 

8-12-88 30431 

152.100-152.110     (Subpart     F) 

Eff.  8-12-88 30431 

152.122—152.138     (Subpart     G) 

Eff.  8-12-88 30431 

152.140—152.159     (Subpart     H) 

Eff.  8-12-88 30431 

152.160—152.171      (Subpart      I) 

Eff.  8-12-88 30431 

152.175    Redesignation        from 

162.31  and  heading  revision 

eff.  8-12-88 30431 

152.220—152.230     (Subpart     L) 

Eff.  8-12-88 30431 

153.62    (a)  amendment  eff.   8- 

12-88 30431 

153.69    (cK2)  amendment  eff.  8- 

12-88 30431 

153.72    (a)(1)    amendment    eff. 

8-12-88 30431 

153.76    (aK2Kiii)       amendment 

eff.  8-12-88 30431 

153.140—153.158     (Subpart     H) 

Eff.  8-12-88 30431 

153.240  (Subpart  M)    Eff.  8-12- 

88 30431 

156    Eff.  8-12-88 30431 

156.10    (aK5)  introductory  text, 

(b)(2)(U).  (i)(2Ki).  (j)  intro- 
ductory    text     and     (2Ki) 

amendment  eff.  8-12-88 30431 

158.25    (a)   amendment   eff.   8- 

12-88 30431 

158.30    (b)    introductory    text. 

(3Ki)  and  (4)(i)  amendment 

eff.  8-12-88 39431 

158.32  Eff.  8-12-88 „ 30431 

158.33  Eff.  8-12-88 30431 

158.34  Eff.  8-12-88 30431 

158.35  (c)  amendment  eff.   8- 
12-B8 30431 

158.50    (c)  and  (d)  amendment 

eff.  8-12-88 30431 

158.55    Amendment    eff.    8-12- 

88 30431 

158.65    (bK3)    amendment    eff. 

8-12-88 30431 

158.75    (b)  amendment  eff.  8- 

12-88 30431 

158.100—158.108     (Subpart     B) 

Heading  revision  eff.  8-12- 

88 30431 

158.100    (a)  revision  eff.  8-12- 

88 30431 


PMe 

158.102    (a)  amendment  eff.  8- 

12-88 30431 

158.105  Redesignation  as 
158.202  and  (b)  removal  eff. 
8-12-88 30431 

158.108  Removal  and  new 
158.108  redesignation  from 
158.115  and  revision  eff.  8- 
12-88 30431 

158.110    Removal  eff.  8-12-88 30431 

158.112    Removal  eff.  8-12-88 30431 

158.115  Redesignation  as 
158.108  and  revision  eff.  8- 
12-88 30431 

158.120    Removal  eff.  8-12-88 30431 

158.125    Redesignation  as 

158.240  eff.  8-12-88 30431 

158.130    Redesignation  as 

158.290  eff.  8-12-88 30431 

158.135    Redesignation  as 

158.340  eff.  8-12-88 30431 

158.140    Redesignation  as 

158.390  eff.  8-12-88 30431 

158.142    Redesignation  as 

158.440  eff.  8-12-88 30431 

158.145    Redesignation  as 

158.490  eff.  8-12-88 30431 

158.150—158.190     (Subpart     C) 

Eff.  8-12-88 30431 

158.150    Redesignation  as 

158.540  eff.  8-12-88 30431 

158.155    Redesignation  as 

158.590  eff.  8-12-88 30431 

158.160    Redesignation  as 

158.640  eff.  8-12-88 30431 

158.165    Redesignation  as 

158.690  eff.  8-12-88 30431 

158.170    Redesignation  as 

158.740  eff.  8-12-88 30431 

158.202—158.740  (Subpart  D) 
Heading  addition  eff.  8-12- 
88 30431 

158.202  Redesignation  from 
158.105  and  (b)  removal  eff. 
8-12-88 30431 

158.240  Redesignation  from 
158.125  and  (b)(1)  amend- 
ment eff.  8-12-88 30431 

158.290    Redesignation       from 

158.130  eff.  8-12-88 30431 

158.340  Redesignation  from 
158.135  and  (b)(22)(i)  intro- 
ductory text  amendment 
eff.  8-12-88 30431 
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158.390    Redesignation        from 

158.140  eff.  8-12-88 30431 

158.440    Redesignation        from 

158.142  eff.  8-12-88 30431 

158.490    Redesignation        from 

158.145  eff.  8-12-88 30431 

158.540    Redesignation        from 

158.150  eff.  8-12-88 30431 

158.590    Redesignation        from 

158.155  eff.  8-12-88 30431 

158.640    Redesignation        from 

158.160  eff.  8-12-88 30431 

158.690    Redesignation        from 

158.165  eff.  8-12-88 30431 

158.740    Redesignation        from 

158.170  eff.  8-12-88 30431 

162.1—162.60  (Subpart  A)  Re- 
moval eff.  8-12-88 30431 

162.31  Redesignation  as 
152.175  and  heading  revision 
eff.  8-12-88 30431 

162.150  (b)  amendment  eff.  8- 
12-88 30431 

162.151  (h)  amendment  eff.  8- 
12-88 30431 

162.153  (e)(2)  and  (3)(li),  (f), 
and  (g)(l)(ii)  amendment 
eff.  8-12-88 30431 

162.160—162.177     (Subpart     E) 

Removal  eff.  8-12-88 30431 

163.2    (e)  amendment  eff.  8-12- 

88 30431 

166  Rule  notification  to  USDA 
Secretary 29037 

167  Revised  (effective  date 
pending) 35058 

168  Rule  notification  to  USDA 
Secretary 29037 

180.1    (h)  table  amended 26439 

180.34    (f)(9)(xix)  revised 26439 

180.123    Table  corrected 30054 

180.169    (e)  table  amended 43202 

180.253    (a)  table  amended 34510 

180.261  (b)  table  amended 39090 

180.262  Table  corrected 30053 

180.349    (c)  table  amended 39091 

180.364    (a)  table  amended 34510 

180.368    (a)  amended 26440 

(b)  table  amended 36569 

180.378    (b)  table  and  (c)  table 

amended 26440 

180.408    (c)  added 34513 

180.412    (a)  table  amended 29892 

180.421    Table  amended 27349 

180.431    Table  amended 33489 

Technical  correction 36696 


Page 

180.437  Heading  correctly  re- 
vised  28493 

180.442    Added 30678 

Corrected 33897 

180.1001    (c)  table  amended 31000 

(d)  table  amended 34512 

180.1091    Added 34509 

Corrected 36696 

185  Correctly  redesignated 
from  21  CFR  Part  193;  re- 
designation table  and  Table 

of  Contents  corrected 26131 

Table  of  contents  corrected 28383 

186  Correctly  redesignated 
from  21  CFR  Part  561; 
Table  of  Contents  correct- 
ed.  26131 

Table  of  contents  corrected 28383 

186.1100    Table  amended 33489 

186.3415    Added 34514 

228.12  (b)(70)  added;  (b)  (48). 
(49).  and  (50)  redesignated 

as  (b)  (51),  (52).  and  (53) 33492 

(a)(3)  amended;  (b)  (56).  (57). 

(58)  and  (59)  added 36461 

(a)(l)(i)  (A)  and  (B)  removed; 

(a)(3)  and  (b)(40)  amended 37562 

(a)(3)    corrected;    footnote    6 

correctly  added 41013 

233.50    (b)  corrected 41649 

260.10    Amended 27301,  34086 

261  Authority  citation  re- 
vised  27163,  27301 

Petitions  denied 30055 

Petition  denials  at  52  FR 
41317  and  41620  with- 
drawn  38291 

261.4  (e)  and  (f )  added 27301 

(b)(7)  revised 35420 

261.5  (e)  Comment  added; 
(f)(2)  revised 27163 

261.32  Table  amended 35420 

261.33  (f )  table  amended 43881 

(e)  table  amended 43884 

261  Appendix  IX  amended 29045. 

31334.  37761 
Appendix  IX  correctly  desig- 
nated.  29988 

Appendix  VII  amended. 35421 

Appendix  VIII  amended 43881. 

43884 

262  Hazardous  waste  manifest 
form  effectiveness  extended 

to  12-31-88 37563 
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262.10    (b),  (c)  and  (d)  correctly 

revised 27164 

262.51    Correctly  revised. 27164 

262.70    Correctly  revised. 27165 

264.1    (g)(4)  correctly  revised 27165 

264.13    (b)(7)(lil)  revised 31211 

264.54    Amended 37953 

264.73    (b)  (10)  through  (14)  re- 
.  vised:    (b)    (15)    and    (16) 
added. 31211 

264.91  (a)  (1)  and  (2)  revised 39728 

264.92  Revised 39728 

264.97  (a)(1)  amended;  (aX3), 
(i),  and  (J)  added;  (g)(3)  re- 
designated as  (a)(l)(i);  new 
(aKl)(i).  (g),  and  (h)  re- 
vised  39728 

264.98  (c).  (d).  (f).  (g).  and  (h) 
revised:  (1).  (J)  and  (k)  re- 
moved  39729 

264.99  (c).  (d).  (f).  and  (g)  re- 
vised; (h)  and  (1)  removed; 
(1),  (J),  and  (k)  redesignated 
as  (h).  (1),  and  (j);  new  (h) 
introductory  text,  and  (i)  in- 
troductory text  revised 39730 

264.112    (c)    introductory    text, 

(1).  and  (2)  revised 37935 

264.114    Amended 34086 

264.118  (d)  introductory  text. 
(1)  and  (2)  introductory  text 

revised 37935 

264.141    (h)  added 33950 

264.147  (h)  redesignated  as  (k); 
(a)  introductory  text.  (2), 
and  (3).  (b)  introductory 
text.  (2),  (3).  and  (4).  (g) 
heading,  and  (1)  introducto- 
ry text  revised;  (g)(l)(ii)  re- 
moved; (g)(2)  (1)  and  (11) 
amended;  (a)  (4)  through 
(7).  (b)  (5)  through  (7).  new 

(h).  (1).  and  (J)  added. 33950 

264.151  (b).  (h)(2).  (i).  and  (J) 
amended;  (g)  revised;  (k),  (1). 

and  (m)  added 33952 

264.190  (a)  amended:  (b)  re- 
vised  34086 

264.193    (fX3)  revised 34086 

264.196    First  Note  revised 34086 

265    Authority      citation      re- 

yIs^ 31211 

265.1    (c)(8)  correctly  revised....... 27165 

265.13    (bK7)(Ui)  revised 31211 


265.73  (b)  (8)  through  (12)  re- 
vised;    (b)    (13)    and    (14) 

added 31211 

265.110    (b)(2)  redesignated  as 

(bK3);  new  (b)(2)  added 34086 

265.114    Amended 34086 

265.118  (d)  (3)  and  (4)  amend- 
ed  37935 

265.141    (h)  added 33959 

265.147  (h)  redesignated  as  (k); 
(a)  introductory  text.  (2). 
and  (3).  (b)  introductory 
text.  (2).  (3),  and  (4).  (g) 
heading  and  (1)  introducto- 
ry text  revised;  (gKl)(ll)  re- 
moved; (g)(2)  (1)  and  (U) 
amended;  (a)  (4)  through 
(7),  (b)  (5)  through  (7),  new 

(h).  (i).  and  (J)  added 33959 

265.190  (a)  amended;  (b)  re- 
vised  34087 

265.193  (f)(3)  and  (gK3)(lll)  re- 
vised  34087 

265.196    First  Note  revised 34087 

265.201    (c)(3)  revised 34087 

266.20    (b)  revised 31212 

268.1    (cK5)  correctly  revised 27165 

(c)(3)  removed;  (c)  (4)  and  (5) 
redesignated  as  (c)  (3)  and 
(4);  new  (c)(5)  and  (d) 
added 31212 

268.4  (a)(2)  revised 31212 

268.5  (h)(2)  revised 31212 

268.6  (a)  (4)  and  (5)  added;  (c) 
through  (k)  redesignated  as 
(d)  and  (g)  through  (n);  new 

(c).  (e).  and  (f)  added 31212 

268.7  (a)  introductory  text.  (1) 
introductory  text.  (2)  intro- 
ductory text,  and  (3).  (b)  in- 
troductory text  and  (c)  re- 
vised; (aK4)  and  (b)  (1)  and 
(2)  redesignated  as  (aK5) 
and  (b)  (4)  and  (5);  (a)  (4) 
and  (6).  new  (b)  (1).  (2).  (3). 
(6).  (7).  and  (8)  added;  new 
(a)(5)  revised 31213 

268.8  Added 31214 

268.12    Existing  text  designated 

as    (a);    (b).    (c).    and    (d) 
added 31215 

268.30  Revised 31216 

268.31  Revised 31216 

268.32  (d).  (e).  (f ).  (g)  introduc- 
tory text,  and  (h)  revised 31216 
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268.33  Added 31217 

268.40  (a)  revised;  (c)  added 31217 

268.41  (a)  table  amended 31217 

268.42  (a)(2)  revised 31218 

268.43  (a)  and  (b)  added 31218 

268.44  (h)  and  (1)  added 31221 

268.50  (d)  revised 31221 

270  Authority  citation  re- 
vised  34087 

270.1  (c)(2)(ll)  correctly  re- 
vised  27165 

270.2  Amended 34087.  37935 

270.4    (a)  amended 37935 

270.30    (1)(2)  introductory  text 

revised 37935 

270.40  Revised 37935 

270.41  Heading,  introductory 
text,  and  (a)(3)  revised; 
(a)(5)  removed;  (a)(6)  redes- 
ignated as  (a)(5) 37936 

270.42  Revised 37936 

Appendix  I  added 37939 

Appendix  I  corrected 41649 

270.62  (a)  and  (b)(10)  amend- 

g^  37939 

270.63  (d)73)removedrT^^^^ 

and  (2)  revised 37939 

271  State  hazardous  waste 
management  program  au- 
thorizations  28383. 

29460.  29461.  31000.  41164 

Authority  citation  revised 31221 

Hearing  postponed 32899 

State  hazardous  waste  man- 
agement program  authoriza- 
tions corrected 34758.  34759 

271.1  (J)  Tables  1  and  2  amend- 
ed  31221 

272  State  hazardous  waste 
management  program  au- 
thorizations  30054.  38950 

280  Revised 37194 

280.90—280.112      (Subpart      H) 

Added 43370 

281  Added 37241 

281.37    Added 43382 

300    Policy  statement 30005 

300    Appendix  B  amended 33811 

302.4    Table  302.4  amended 35421 

Table  302.4  and  Appendix  A 

amended 43881.43884 

350    Added 28801 

370  Reporting  dates  clarifica- 
tion  29331 

372.65    (a)  and  (b)  amended 39475 

403.3  (k)  revised 40610 


Pmge 

403.6  (a)(2)(U),  (b).  (d).  and 
(e)(3)  revised;  (c)  redesignat- 
ed as  (c)(1);  (c)  (2).  (3),  (4). 
(5).  (6).  and  (7)  and  (e)(4) 
added;  (e)(1)  (1)  and  (U) 
amended 40610 

403.8  (b).  (f)(l)(lU)  and  (vl)(A) 
revised;  (f)(4)  added 40612 

403.9  (b)(l)(ii)  and  (2)  and  (e) 
revised 40612 

403.10  (d)  (1)  and  (3)  amended; 
(g)(l)(iii)  revised 40612 

403.11  (b)  introductory  text  re- 
vised  40613 

403.12  (h)  through  (1)  redesig- 
nated as  (k)  through  (o);  (b) 
introductory  text.  (5)  (iii) 
and  (iv).  (d).  (f).  (g).  new  (1). 
(n).  and  (o)(3)  revised;  (e)(3). 

(h).  (1).  and  (j)  added 40613 

403.15  Revised 40614 

403.16  (c)(1)  revised 40615 

403.17  Added 40615 

403.18  Added 40615 

440.102  Comment  time  clarifi- 
cation  24939 

440.103  Comment  time  clarifi- 
cation  24939 

440.104  Comment  time  clarifi- 
cation  24939 

440.140—440.148  (Subpart  M) 
Comment  time  clarifica- 
tion  24939 

600.007-80  Petition  granted; 
conditional    effective    date 

deferred  to  10-1-88 25331 

700    Added 31252 

700.45    (e)(2)  corrected 40882 

704.95    Added 41337 

716.120    Revised 38645 

721.1    Revised 28358 

721.3    Revised f 28358 

721.5  Revised f. 28359 

721.6  Redesignated    as    721.11 

and  revised 28359 

721.7  Redesignated    as    721.20 

and  revised 28360 

721.10  Redesignated  from 
721.25  and  revised 28360 

721.11  Redesignated  from 
721.6  and  revised 28359 

721.13  Redesignated   as   721.35 

and  revised 28361 

721.17    Redesignated  as  721.40 

and  revised 28361 
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TITLE  40  Chaptar  I— Con.  Pmce 

721.19  Redesignated  as  721.45 

and  revised 28361 

721.20  Redesignated           from 
721.7  and  revised. 28360 

721.25    Redesignated  from 

721.10  and  revised. 28360 

721.30    Added 28360 

721.35    Redesignated  from 

721.13  and  revised 28361 

721.40    Redesignated  from 

721.17  and  revised. 28361 

721.45    Redesignated  from 

721.19  and  revised 28361 

721.47    Added 28361 

761    Technical  correction...25049, 

29114 

761.3    Amended. 27327 

Technical  correction 33897 

761.30    (a)(1)  (lii),  (iv)  and  (v) 
revised:     (a)(l)(xv)     added; 

OMB  number 27328 

Technical  correction. 33897 

761.40    (j)  revised 27329 

Technical  correction 33897 

761.125    (a)(1)  introductory 

text  and  (ill)  revised 40884 

795.70    Added 34522 

(CK3KU),  (d)(l)(vi),  (2)  (U), 
(ili)  introductory  text,  (iv), 
(V)  and  (vi),  (6)(U)  introduc- 
tory text,  (A),  and  (B),  (iU) 
(C).  (H),  and  (I),  (e)(2)(ii)  in- 
troductory text,  (C),  (G),  (I), 
and  (J)  corrected. 37393 

796    Technical  correction. 25049 

799.1285    Added 28204 

799.2155    (a)(2),  (b)  and  (d)  re- 
vised  38953 

799.2475    Added 34530 

(e)(3)(ii)  correctly  designated: 
(e)(4Ki)(A)  corrected 37393 

799.5000    Table  amended 31813 

Technical  correction. 37393 

Title  m— Proposed  Rules: 

1—799  (Ch.  I) 32081 

35 29194 

50 27362.  29346.  36587 

51 27362.  29346,  36587 


PMe 

52 24964, 

25176.  25177,  25509.  26607,  26609, 
27363.  27366,  27711,  27712,  27716, 
28023.  29236.  29239.  29242.  30239, 
30850,  31049,  33505,  33824,  33826, 
34132,  34310,  34315.  34318.  34550, 
34780-34788,  35204.  35207.  35527. 
35528,  36473.  40460.  40745.  40746, 
42977,  42979,  43905 

58 27362.  29346.  36687 

60 33508,34551 

61 28496.  31801,  39058 

62 34549 

81 25178, 

27368,  34318,  34557,  34791,  35956, 

43905 

82 30604 

117 27268.  37005 

131 26968.  27882 

141 31516.  35952.  36696.  37801 

142 29194.  31516.  35952,  36696.  37801 

145 27534.  30852,  38741 

148 43400 

156 25970,  27717,  32322 

170 „ 25970.  27717.  32322 

177 41126 

178 41126 

179 - 41126 

180 25049. 

26450-26453,  27370,  29244,  31049, 
31051.  32257.  32494.  34792.  34794, 
36426.  36588.  37801.  39106,  39107, 
39109,  40824,  41126,  41209,  42981 

185 36427.  40824 

186 36427,  40824 

228 31052,  32628,  37005.  38027 

248 29166 

256 40243 

257 33314.  41210,  41615 

258 33314,  41210,  41615 

261 26283, 

26455.  28892.  29058,  29067,  33152. 
36070.  37601,  37803.  37808.  40316. 
41288 

264 28160 

270 28160 

271 35836 

300 26090, 

27371,  28414,  29484,  30002,  30452, 
36474,  36869,  40908,  40910 

302 27268.  37005 

304 29428 

311 40692 

355 27268,  37005 

435 41356 

721 36076,  3841 1 

761 32326.37436 

763 36227,  38838 

7M. 35838 

799 31814.  35838,  37393,  40244 
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TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapt«r  101— F«d«ral  Property 
Manag«m«nt  R«gulatiens 

Pace 

101-6    Authority  citation 

added 26776 

101-6.300    (c)  revised 27518 

101-6.303    (b)  revised 27518 

101-6.400—101-6.405      (Subpart 

101-6.4)    Added 26776 

101-7    See    Temp.    Reg.    A-30, 

Supp.  3 29045 

See  Temp.  Regs.  A-24.  Rev.  1, 

Supp.  1  and  A-25,  Supp.  4 41166 

101-1—101-8  (Subchapter  A  Ap- 
pendix)   Temporary       Reg. 

A-30,  Supp.  3  added 29045 

Temporary  Regs.  A-24,  Rev.  1. 
Supp.  1  and  A-25,  Supp.  4 

added 41166 

101-20.110    See  Temp.  Reg.  D- 

74 36786 

101-17—101-21    (Subchapter    D 
Appendix)    Temporary  Reg. 

D-74  added 36786 

101-26    See  Temp.  Reg.  E-90 29234 

191-26.803-1    Revised 26595 

101-26.803-2    Revised 26595 

101-26.803-3    Added 26596 

101-26.803-4    Added 26596 

101-25—101-34    (Subchapter    E 
Appendix)    Temporary  Reg. 

E-90  added 29234 

101-40    See  Temp.  Reg.  G-51 29046 

101-41.101    Introductory      text 

and  (a)  revised 25165 

101-41.103    Added 25165 

(e)  correctly  added 26779 

101-41.401    Heading  and  (a)  re- 
vised  25166 

101-41.604-1    Introductory  text 

revised 25166 

101-41.604-2    (b)(7)  added 25166 

101-38—101-41    (Subchapter    G 
Appendix)    Temporary  Reg. 

G-51  added 29046 

Temporary  Reg.  G-51  correct- 
ed  35410 

101-47.103-5    Revised 29893 

101-47.200    Revised 29893 

101-47.202-2    (b)(9)  added 29893 

101-47.202-7    Revised 29894 


P««e 

101-47.304-5    Revised 29894 

101-47.304-13    Added 29894 

Chapter  105— G«n*ral  S«rvic*s 
Administration 

105-54    Revised 40224 

105-56    Added 31864 

Choptor  201 — Fodoral  infomration 
Rokourcot  Monagomont  Regulation 

201-1.102    (c)(6)  added 40067 

201-1.103  (c)  (3)  and  (4)  re- 
moved:   (c)(5)    redesignated 

as  (CK3) 28639 

201-1.403    (d)  added 40067 

201-11.001    (b)  revised 29052 

201-1 1.003    Revised. 29052 

201-30.007  (d)  removed;  (c)  re- 
vised  29052 

201-30.007-2    Added 40067 

201-30.008  (a)  introductory 
text  and  (1)  and  (d)  re- 
vised  29052 

201-30.009    Revised. 29052 

20 1-30.013    Revised 29053 

201-31.001    Revised 29053 

201-31.006  Heading  revised;  (b) 
removed;  (c)  redesignated  as 

(b) 29053 

201-32.103    Removed 29053 

201-32.106  (a)  removed;  (b), 
(c),  and  (d)  redesignated  as 
(a),  (b),  and  (c);  new  (b)  and 

(c)  amended 29053 

201-32.202    Added 40067 

201-32.206  (g)(2)(iii)  introduc- 
tory text  amended: 
(g)(2)(iii)    (A)   through   (C) 

removed 29053 

201-41  Authority  citation  re- 
vised  28639 

201-41.005    Added 28639 

Title  41— Proposed  Rules: 

101-1 » 28895 

101-41 37008 

105-1 28896 

201-1 26610,  30706,  32086 

201-2 30706.  32085 

201-23 30706,  32085 

201-24 30706,  32085 

201-30 26610 

201-32 26610 
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TITLE  42— PUBLIC  HEALTH 

Chapter  IV — Health  Car*  Financing 
AdminUtratien,  Department  of 
Hoalth  and  Human  Sarvices 

Pace 

405    Addendum  corrected 38835 

412  Addendiun  corrected 38835 

413  Addendum  corrected 38835 

424.66  (d)  correctly  redesignat- 
ed as  (b);  (b)  heading  cor- 
rectly revised;  (a)(3)  correct- 
ed  40231 

489    Addendum  corrected 38835 

Title  4,2— Proposed  Rules: 

435 43320 

436 43320 

TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Chapter  II — Bureau  of  Land  Manage- 
ment, Department  of  the  Interior 

3451.1  Technical  correction 39015 

3451.2  Technical  correction 39015 

3500—3590  (Group  3500)  Head- 
ing revised 39461 

3590    Revised 39461 

3597.2    Redesignated  as  30  CFR 

206.301 39461 

Public  Land  Orders 

6687    39274 

Title  43 — Proposed  Rules: 

2810 39403 

5450 : 39491 

9230 39403 

TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Federal  Emergency 
Management  Agency 

62    Appendix  B  corrected 39091 

64.6    Table  amended 40427.  43694 

65.4    Table  amended 40730 

Table  amended;  interim 40731 

67  Flood  elevation  determina- 
tions  40732 


Page 
Title  44 — Proposed  Rules: 

67 38741,  40098.  40911,  42982 

TITLE  45— PUBLIC  WELFARE 

Chapter  VI — National  Science 
Foundation 

613.6    (a)  revised 42951 

Title  45— Proposed  Rules: 

302 39110 

303 39110 

304 39 1 10 

305 39110 

1304 41088 

1305 41088 

1308 41088 

1626 40914,  41649 

TITLE  46— SHIPPING 

Chapter  I — Coast  Guard,  Department 
of  Transportation 

67    Authority  citation  revised 41168 

67.01-1    Amended 41168 

67.17-5    (a)  and  (c)(3)  revised 41168 

67.17-7    (a)  and  (c)(3)  revised 41168 

67.17-9    (a)  and  (b)  introducto- 
ry text  revised;  (c)  added 41169 

67.27-3    (b)    introductory    text 

revised:  Note  added 41169 

Chapter  IV— Federal  Maritime 
Commission 

571    Added 43698 

Title  4i6— Proposed  Rules: 

25 43622 

67 41211 

390 43907 

580 38742.  38969 

586 39317 

TITLE  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

0.401    (b)(l)(iii)  added 40886 

0.460    (e)  revised 39093 

0.461    (b)(2)       revised;       (f)(6) 

added 39093 
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TITLE  47  Chapter  I— Con.  pace 

0.465  (a),  note,  and  (c)(2)  re- 
vised; (c)(4)  and  (f)  added 39093 

0.466  Redesignated  as  0.467 
and  new  (a)  through  (e)  re- 
vised, new  (h)  and  (j)  re- 
moved, new  (i)  redesignated 
as  (h);  new  0.466  added 39093 

0.467  Removed;  new  0.467  re- 
designated from  0.466  and 
new  (a)  through  (e)  revised, 
new  (h)  and  (j)  removed, 
new  (i)  redesignated  as  (h) 39093 

0.468—0.470    Added 39094 

1.1102  Revised 40886 

1.1103  Revised 40887 

1.1104  Revised 40887 

1.1105  Revised 40887 

1.1107  (b)  revised 40888 

1.1108  (b)(4)  and  (d)  added 40888 

1.1111  (b)  and  (c)  added 40889 

1.1112  (a)  and  (e)  revised 40889 

1.1114    (a)  revised 40889 

1.1116    Existing  text  designated 

as  (a);  (b)  added 40889 

1.1307  (b)  Note  correctly  re- 
vised  41169 

36  Appendix-Glossary  correct- 
ed  39095 

73.202    (b)  table  amendment  at 

53  FR  35316  eff.  9-13-88 39095 

(b)  table  amended 39606, 

40890-40894,  41170,  41171,  42952, 
43203-43205.  43440,  43441 
90.33    Petitions  for  reconsider- 
ation   comment    time    ex- 
tended  40894 

90.52  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

90.53  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

94.63    (d)(4)(i)  revision  deferral 

corrected 38725 

300.1    (b)  revised 39096 

Tide  ^1— Proposed  Rulms: 

1 40918 

2 41213 

73 38743 

38747.    "siwU-SMiT    4Mi^^^^^  = 

42983.    42984.    43245.    43246.    43736. 
43909 

76 40920,43736 

80 41213 

90 39114 


TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chapter  1 — F«d«ral  Acquisition 
Rogulotion 

Pace 

4.602    (c)  revised;  interim 43388 

4.703    (a)(2)  amended;  interim 43388 

4.900—4.904        (Subpart        4.9) 

Added;  interim 43388 

5.205    (a)  revised;  interim 43389 

8.302    (d)  added;  interim 43389 

9.505-3    Heading    revised;    text 

amended;  interim 43389 

9.507    (a)  and  (b)  introductory 

text  revised;  interim 43390 

13.203-1    (f )  amended;  interim....  43390 

13.205    (a)  revised;  interim 43390 

14.201-6    (g)     redesignated     as 

(g)(1);  (g)(2)  added 43390 

14.205-5  (a)  amended;  inter- 
im  43390 

15.407  (e)  redesignated  as 
(e)(1);  (e)(2)  added;  inter- 
im  43390 

19.102    Amended;  interim. 43390 

19.202-6    (a)  revised;  interim 43390 

19.501    (g)(2)  revised;  interim 43390 

19.502-2  (b)  amended;  inter- 
im  43390 

19.502-3  (a)(3)  amended;  inter- 
im  43390 

19.503    (d)  amended;  interim 43390 

19.50b    (a)  amended;  interim 43390 

19.508    (e)  revised;  Interim 43390 

19.806-1  (a)  and  (b)  redesignat- 
ed as  (b)  and  (c);  new  (a) 

added;  interim 43390 

25.304    (a)  revised;  (e)  and  (f) 

removed;  interim 43390 

28.106-3  (a)  amended;  inter- 
im  43391 

33.101    Amended;  interim 43391 

33.104  (a)  revised;  (e),  (f)  and 
(g)  redesignated  as  (f),  (g) 
and  (h);  new  (e)  added;  in- 
terim  43391 

36.501    (b)  revised:  interim 43392 

37.000    Amended;  interim 43392 

37.101  (d)  amended;  (e)  re- 
moved; (f)  through  (j)  redes- 
ignated as  (e)  through  (i); 

interim 43392 

37.200—37.207     (Subpart     37.2) 

Revised;  interim 43392 


^ 
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Pace 

45.505    (c)  revised;  interim 43394 

52.204-3    Added;  interim 43394 

52.214-3    Revised;  interim..... 43394 

52.214-13    Amended:  interim 43394 

52.215-8    Revised;  interim 43394 

52.215-17    Amended;  interim 43394 

52.233-2    Revised;  interim 43394 

52.236-13    (b)    amended;    inter- 
im  43395 

53.103    Revised;  interim 43395 

53.105    Revised;  Interim 43395 

53.204-2    Revised;  interim 43395 

53.228    (1)  revised;  interim 43395 

53.301-279    Revised;  interim 43396 

53.301-281    Revised;  interim 43397 

53.301-1415    Revised;  interim 43398 

Chapter  2 — Dopartmont  of  Dofonso 

204.671-5    (b)  amended 43205 

204.903  (Subpart  204.9) 

Added 43205 

227.470—227.481-2  (Subpart 

227.4)    Revised;  interim 43699 

252.227-7013    Revised;        inter- 
im  43709 

252.227-7018    Revised;        inter- 
im  43714 

252.227-7019    Revised;        inter- 
im  43714 

252.227-7020    Republished;     in- 
terim  43714 

252.227-7021    Revised;        inter- 
im  43715 

252.227-7022—252.227-7024 

Republished;  interim 43715 

252.227-7026—252.227-7027 

Republished;  interim 43715 

252.227-7028    Revised;        inter- 
im  43715 

252.227-7029    Revised;        inter- 
im  43716 

252.227-7030    Revised;        inter- 
im  43716 

252.227-7031    Revised;        inter- 
im  43716 

252.227-7032—252.227-7034 

Republished;  interim 43716 

252.227-7035    Removed;     inter- 
im  43709 

252.227-7036    Revised;        inter- 
im  43716 

252.227-7037    Republished;     in- 
terim  43716 

252.227-7038    Removed;     inter- 
im  43709 


Chapter  3 — Department  of  Health 
and  Human  Services  ^ 

Pace 

301.304    (d)  table  amended 43206 

301.602-3    Added 43206 

302.100    Amended : 43207 

304.170    Removed 43207 

305.102    Removed 43207 

305.303  (Subpart  305.3) 

Added 43207 

306.501    Amended 43207 

307.105-2  (a)  (1)  and  (2) 
amended;  (a)  (3),  (4),  and  (9) 
revised;  (a)(ll)  removed;  (a) 
(12)  through  (15)  redesig- 
nated as  (a)  (11)  through 
(14);  new  (a)  (11)  and  (12) 

amended 43207 

315.406-5  (a)(2)(xv)  amended; 
(a)(2)  (xvi)  and  (xvili)  re- 
moved; (a)(2)(xvii)  redesig- 
nated    as     (a)(2)(xvi)     and 

amended 43207 

315.408    Amended 43208 

317.206    Amended 43208 

317.7100—317.7102  (Subpart 

317.71)  Revised 43208 

319.870  (a)  (2)  and  (4)  amend- 
ed  43208 

332.902—332.905  (Subpart  332.9) 

Added 43208 

339.7001  Introductory  text,  (a). 

and  (b)  amended 43208 

339.7002  (a)  and  (b)  (2)  and  (3) 
amended 43208 

342.7200—342.7206-3      (Subpart 

342.72)  Removed 43209 

352.242-72—342.242-79 

Removed 43209 

Chapter  5 — General  Services 
Administration 

519.706-70  (b)  and  (d)  correct- 
ed.  39096 

519.770-1    (b)(l)(i)  corrected 39096 

Chapter  8 — Veterans  Administration 

807    Added 43210 

852.207-70    Added 4321 1 

852.207-71    Added 43212 

852.207-72    Added 43212 

Title  48 — Proposed  Rules: 

14 41535 


! 
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Title  48 — Proposed  Rules — Con.       Page 

15 41535 

31 41527.41530 

214 41390 

215 41390 

222 38749 

232 43738 

242 43738 

245 43738 

247 38753 

252 38753.43738 

TITLE  49— TRANSPORTATION 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of  Trans- 
portation 

383.5    Amended 39050 

383.51    (b)  revised;  (d)  added 39050 

383.72    Added 39051 

383.131    (a)(1)  revised 39051 

390.5    Amended 39051 

391.15    (c)  revised 39051 

392.5    (a)(2)  revised 39052 

Chapter  V— National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation 

531.5    (a)  table  revised 39302 

Chapter  X — Interstate  Commerce 
Commission         U 

1185  Authority  citation  re- 
vised  39097 

1185.1  Redesignated  as  1185.2; 

new  1185.1  added 39097 

(a)  and  (b)  correctly  revised 40068 

1185.2  Redesignated  as  1185.3 
and  revised;  new  1185.2  re- 
designated from  1185.1 39097 

1185.3  Redesignated  as  1185.4; 
new  1185.3  redesignated 
from  1185.2  and  revised 39097 

1185.4  Redesignated  as  1185.5; 
new  1185.4  redesignated 
from  1185.3 39097 

1185.5  Redesignated  as  1185.6; 
new  1185.5  redesignated 
from  1185.4 39097 

1185.6  Redesignated  as  1185.7; 
new  1185.6  redesignated 
from  1185.5 39097 

1185.7  Redesignated  as  1185.8; 
new  1185.7  redesignated 
from  1185.6 39097 


Page 

1185.8  Redesignated  as  1185.9; 
new  1185.8  redesignated 
from  1185.7 39097 

1185.9  Redesignated  as 
1185.10;  new  1185.9  redesig- 
nated from  1185.8 39097 

1185.  ID  Redesignated  as 
1185.11;  new  1185.10  redesig- 
nated from  1185.9 39097 

1185.11    Redesignated         from 

1185.10 i 39097 

1207.1  Removed;  new  1207.1  re- 
designated from  1207.2 40428 

1207.2  Redesignated  as 
1207.1 40428 

1249.1    Revised 40428 

Title  49— Proposed  Rules: 

177 39114 

531 39115 

571 39751.  40462.  40463.  40921 

661 43457 

663 40850 

1152 43246 

1207 39119 

1249 39119 

1312...„ 40922 


TITLE  50— WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  and 
Wildlife  Service,  Department  of 
the  Interior 

17.11  (h)  table  amended 43889 

32.12  (e)(2).  (i)(2)  (i)  through 
(vi),  (m)(l)(iii),  (t)(2)  (1)  and 
(ii).  (u)(l)(Ui),  (2)(iv).  and 
(3)(iii).  (wKl)  (i)  and  (U), 
(CCX2)  (U)  through  (vi). 
(UK2).  (rrKlKUl).  (2)  (i)  and 
(ii).  and  (3)  (i)  and  (U)  re- 
moved  43891 

(e)(1).  (mKlKiv).  (uX2Kv). 
(gg)  (2)  through  (4).  and  (U) 
(3)  and  (4)  redesignated  as 
(e)(2).  (mKl)(Ui).  (uK2Miv). 
(gg)  (3)  through  (5).  and  (U) 
(2)  and  (3);  new  (e)(1), 
(f)(llKvi).  (g)(7Kiv).  (ggK2). 
(ppK6),  (qq)(4)  (v)  and  (vi). 
(5Kvi).  and  (7)(vl)  added. 43891 

(iK2)  introductory  text, 
(lK2Ki).   (mKlKU)  and  (2). 
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(n)(l).  (t)(2)  introductory 
text.  ( w )( 1 )  introductory 
text,  (aa)(l).  (cc)(2)  intro- 
ductory text  and  (i), 
(hh)(4)(i),  (10)(ii)  and  (11) 
(ii)  and  (iv),  (mm)(5)(vi)  and 
(7)  (i)  and  (v).  (qq)(l)(i), 
(4)(li),  (6).  (7)  (i),  (iii),  and 
(iv),  and  (rr)(2)  introductory 
text  and  (3)  introductory 
text  revised 

32.22  (a)(4)  (i)  through  (vi), 
(h)(2)  (i)  through  (v)  and  (3) 
(i)  through  (iii),  (ff)  (1),  (2) 
and    (11),    and    (hh)(3)    (i) 

through  (iv)  removed 

(d)  (2)  through  (6),  (ee)  (1) 
through  (4),  and  (ff)  (3) 
through  (10)  redesignated  as 
(d)  (3)  through  (7),  (ee)  (2) 
and  (4)  through  (6),  and  (ff) 
(1)  through  (8);  new  (d)(2), 

(ee)  (1)  and  (3)  added 

(a)(4)  introductory  text,  (b)(1) 
introductory  text,  (h)(2)  in- 
troductory text  and  (3)  in- 
troductory text,  (1)  (1)  and 
(2).  (bb)(2).  new  (ff)(l)(i), 
(6)(ii)  and  (8)(ii),  (hh)(3)  in- 
troductory text.  and 
(rm)(3)(i)  and  (5)(ii)  re- 
vised  

32.32  (a)(3)  (i)  through  (iv). 
(h)(3)  (i)  through  (v)  and  (4) 
(i)  through  (viU).  (i)(4)  (i) 
through  (vii)  and  (5)  (i) 
through  (X),  (n)(l).  (r)(3)  (i) 
through  (vii).  (ff)(2)  (i)  and 
(ii).  (gg)(4)(Ui),  and  (U)(4)  (i) 

through  (vi)  removed 

(d)  (2)  through  (5),  (n)  (2)  and 
(3),  (dd)  (1)  through  (4),  and 
(gg)(4)  (iv)  through  (vi)  re- 
designated as  (d)  (3) 
through  (6).  (n)  (1)  and  (2). 
(dd)(2)  (i)  through  (iv).  and 
(ggK4)  (iii)  through  (v);  new 
(d)(2).  (v)(8).  (x)(4)(iii), 
(dd)(l).  (gg)(2)  (V)  through 
(vii).  and  (rrK3)  (vi)  and  (vii) 
added 


Page 


43892 


43893 


43893 


43893 


43893 


43893 


Page 

(a)(3)  introductory  text, 
(b)(1),  (h)(3)  introductory 
text  and  (4)  introductory 
text,  (i)(4)  introductory  text 
and  (5)  introductory  text. 
(1)(3).  new  (n)  (1)  and  (2). 
(p)(2).  (r)(3)  introductory 
text.  (V)  (2)  and  (5). 
(bb)(2)(iii).  (ff)(2)  introduc- 
tory text.  (gg)(4)(ii).  and 
(11)(4)  introductory  text  re- 
vised  43894 

Chapter  II — National  Marine  Fisher- 
ies Service,  Notional  Oceanic  and 
Atmospheric  Administrcrtion,  De- 
partment of  Commerce 

216    Determinations 39743 

Chapter  VI — Fishery  Conservation 
and  Management,  National  Ocean- 
ic and  Atmospheric  Administration, 
Department  of  Commerce 

601.37  (Subpart  D)    Added 39304 

611.50    (b)(4)(ii)  amended 39477 

Technical  correction 43319 

625    Added 39477 

Technical  correction 43319 

640.2    Corrected 39581 

642    Temporary  regulations 39097, 

40231 

655    Specifications 43718 

663    Restrictions 39606 

675    Inseason  adjustments 38725, 

39097,  40894 

Temporary  regulations...  39479,  39744 

Inseason  adjustments  correct- 
ed  39718 

Title  50— Proposed  Rules: 

17 38969,  39617.  39621,  39626.  40479 

23 38755 

216 ™ 40246 

301 43909 

646 42985 

651 39627 

655 43741 

661 ™ 41214 

663 41214 
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U.S.  Code:  CFR 

5  U.S.C.: 

201  et  seq 29  Part  100 

302—305 18  Part  388 

551—557 18  Parts  375.  388 

552 7  Parts  2902, 

2903,  3403,  3700,  3701,  3800, 

3801,  4000,  4001,  4100 

10  Part  2 

28  Part  701 

32  Parts  285,  298b 

38  Part  1 

39  Part  946 

552a 5  Part  1001 

22  Part  1507 
40  Part  13 

552b 5  Part  1632 

12  Part  791 

553 16  Part  305 

21  Parts  340,  349,  640 

46  Part  571 

49  Parts  1035,  1071.  1185 

608c 7  Part  1 

702—704 21  Part  640 

1101  note 5  Part  950 

1104 5  Part  300 

1201  et  seq 5  Part  1200 

2621 7  Part  1 

2714 7  Part  1 

3101 „ 28  Part  0 

3324 5  Part  300 

3701 29  Part  100 

5333—5334 5  Part  531 

5336 5  Part  531 

5511—5512 32  Part  527 

5512 40  Part  13 

5514 40  Part  13 

41  Part  105-56 
49  Part  92 

5734 41  Part  101-7 

7201 5  Part  300 

7204 5  Part  300 

7701  et  seq 5  Parts  300,  330 

81M 5  Part  330 

8439 5  Part  1645 


5  U.S.C.— Con.  CFR 

8461 5  Part  844 

8474 5  Parts  1620. 

1632.  1633,  1645 

App.  2 34  Part  33 

App.  4 5  Part  1633 

App.  207 10  Part  1010 

7  U.S.C.: 

4a 17  Part  12 

61 7  Part  1 

87e 7  Part  1 

136  et  seq 40  Part  31 

136— 136y 40  Parts  153,  156. 158 

136 40  Part  167 

136w 40  Part  2 

150bb 7  Part  301 

601-674 7  Part  998 

612  note 7  Part  250 

901  et  seq 7  Part  1762 

901— 950b 7  Part  1710 

941  et  seq 7  Part  1610 

1308  et  seq 7  Parts  1497.  1498 

1308— 1308a 7  Part  1413 

1309 7  Part  1413 

1413e 7  Part  726 

1421 7  Parts  1413.  1425 

1421  note 1478 

,  1423 7  Part  1413 

1425 7  Part  1470 

1431e 7  Part  250 

1441-1 7  Parts  1413,  1421,  1470 

1444 7  Part  1425 

1444-1 7  Parts  1413,  1470 

1444b 7  Parts  1413.  1421,  1470 

1444b-2— 1444b-4 7  Part  1470 

1445b-2— 1445b-4 7  Part  1413 

1445b-2 7  Part  1421 

1445C-2 7  Parts  729,  1421 

1445d 7  Parts  1413.  1470 

1445e 7  Part  1421 

1445h 7  Part  1413 

1461—1469 7  Parts  719,  1413 

1471d  note 7  Part  1479 

1506 7  Parts  455,  456 


PARALLEL  TABLE 


133 


7  U.S.C.— Con.  CFR 

1516 7  Parts  455,  456 

1621  et  seq 7  Part  68 

1622 7  Part  27 

1921  et  seq 7  Part  1762 

1932  note 7  Part  1948 

1989 7  Part  1946 

2908 7  Part  1 

3701  et  seq 21  Part  5 

4610 7  Part  1 

4736 7  Part  27 

4815 7  Part  1 

4910 7  Part  1 

8  U.S.C.: 

1101 8  Part  216 

1101  note 8  Part  245a 

1102 8  Part  212 

1103 8  Parts  216.  271.  286 

28  Part  44 

1151 8  Part  245 

1153 8  Part  245 

1154 8  Part  216 

1160—1161 29  Part  502 

1182 8  Part  204 

1184 8  Part  216 

1186a. 8  Parts  204,  205, 

211.  214.  216.  223,  223a,  235, 
242,  245 

1187 8  Parts  212, 

214,  217,  236,  248 

1251 8  Part  242 

1257 8  Part  245 

1321 8  Part  271 

1356 _ 8  Part  286 

10  U.S.C.: 

113 32  Parts  191,  278,  391 

113  note 32  Part  105 

131 32  Part  389 

133 32  Parts  374,  390,  390a 

134 32  Part  385 

136 32  Parts  386,  387 

137 32  Part  352 

192 32  Part  388 

982 32  Part  144 

1041 32  Part  887 

1076a 32  Part  199 

2131—2135 38  Part  21 

2202 32  Part  173 

48  Part  5215 

2301  et  seq 48  Part  39 

2304  note 48  Part  1246 

2305 32  Part  838 

3012 33  Part  245 

7420 15  Part  777 

7430 15  Part  777 

8013 32  Parts  818,  855,  884 

12  U.S.C.: 

1  et  seq 12  Part  34 

36 12  Part  208 

93a 12  Part  18 


12  U.S.C.— Con.  CFR 

161 12  Part  18 

248 12  Part  261 

321 12  Part  261 

1437 12  Parts  575-577 

1464 12  Parts  569c,  575-577 

1701J-3 12  Part  34 

1701q 24  Parts  247,  290 

1701s 24  Part  247 

1715 24  Parts  204,  252 

1715b 24  Parts  247,  251 

1715i 24  Part  247 

1715Z  note 24  Part  248 

1715U 24  Part  203 

1715y 24  Part  234 

1715Z 24  Parts  232,  252 

1715Z-1 24  Part  247 

1725 12  Part  569c 

1729 12  Parts  569c.  575-577 

1795c 12  Part  747 

1813 12  Part  326 

1815 12  Part  326 

1817—1818 12  Part  326 

1818 12  Part  18 

1823 12  Part  208 

1844 12  Part  261 

2011 12  Part  611 

2013 12  Parts  618,  624 

2019—2020 12  Part  618 

2071 12  Part  611 

2073 12  Pait  618 

2075—2076 12  Part  618 

2093 ~ - 12  Part  618 

2121 12  Part  611 

2122 12  Part  618 

2128 12  Part  618 

2132 12  Part  615 

2142 12  Part  611 

2146 12  I*art  615 

2160 12  Part  615 

2184 12  Part  614 

2200 12  Part  618 

2201 12  Part  614 

2202a 12  Part  614 

2202b 12  Part  615 

2202c— 2202e 12  Part  614 

2203 12  Part  611 

2211 12  Part  618 

2218 12  Part  618 

2219a— 2219b 12  Part  614 

2221 12  Part  611 

2252 12  Part  624 

2261—2273 12  Part  623 

2278b 12  Part  615 

2278b-6 12  Part  615 

2279a— 2279J 12  Part  611 

3105 12  Part  208 

3906—3909 12  Part  208 

4001  et  seq 12  Parts  210.  229 
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14  U.S.C.: 

633 46  Part  7 

15  U.S.C.: 

78b 12  Part  208 

780-4 12  Part  208 

78q 12  Part  208 

78q-l 12  Part  208 

78w 12  Part  208 

78dd 17  Part  240 

801>-6 17  Part  275 

634 13  Parts  143,  145 

644 20  Part  654 

687 13  Part  108 

695— 697b 13  Part  108 

714  et  seq 7  Part  1446 

714b— 714c 7  Parts  1470. 

1477-1479 

717— 717w 18  Part  161 

1401 49  Part  585 

1673 15  Part  15b 

32  Part  818 

1824 9  Part  11 

2601  et  seq 40  Part  31 

2625 40  Part  700 

3301—3432 18  Parts  161,  375 

16  U.S.C.: 

90c  et  seq 43  Part  3590 

460n  et  seq 43  Part  3590 

460dd  et  seq 43  Part  3590 

460mm-2— 460mm-4 43  Part  3590 

469  et  seq 7  Part  656 

470  et  seq 7  Part  656 

508 43  Part  3590 

742a— 742J-1 50  Part  10 

791— 825r 18  Part  385 

791a. 18  Part  4 

791a  note 18  Part  375 

1361—1384 50  Part  10 

1401—1407 50  Part  10 

1435—1439 15  Part  922 

1801  et  seq 50  Parts  620, 

625. 644.  657 

2431  et  seq 50  Part  380 

3101  et  seq 43  Part  3150 

3371-3378 50  Part  10 

3834 7  Part  1497 

3844 7  Part  1940 

4101  et  seq 50  Part  253 

18  use* 

201—209 10  Part  1010 

201  et  seq 29  Part  100 

202 29  Part  100 

1382 32  Part  527 

2254 28  Part  0 

3061 39  Part  232 

3621—3622 28  Parts  513, 

541, 544.  550 

3624 28  Parts  513.  541, 

544,  550 


18  U.S.C.— Con.  CPR 

4001 28  Part  0 

4041— 4042.^ 28  Part  0 

4042 28  Parts  66.  67 

4044 28  Part  0 

4082 28  Part  0 

4351—4353 28  Parts  66.  67 

5006—5024 28  Part  513 

19  U.S.C.: 

58b 19  Part  122 

68 19  Part  122 

81c 27  Part  20 

1337 19  Part  210 

1433 19  Part  122 

1436 19  Part  122 

1459 19  Part  122 

1590 19  Part  122 

1623 19  Part  112 

1624 19  Part  122 

1644 19  Part  122 

1677a— 1677h 19  Part  207 

20  U.S.C.: 

501 34  Part  600 

956 29  Part  505 

957  30  Part  7 

959!!!!!!  45  Rurts  115^^^^^  169.  1 174 

961—968. 45  Parts  1183.  1185 

1021 34  Part  779 

1031 34  Part  776 

1047 34  Part  779 

1058  et  seq 34  Part  602 

1061 34  Part  602 

1068 34  Part  600 

1071  et  seq 34  Part  600 

1078-2 34  Part  600 

1082 34  Part  85 

1085 34  Parts  600,  602 

1088 34  Parts  600.  602 

1091 34  Parts  600.  602 

1094 34  Parts  85.  600 

1141 34  Parts  600.  602 

1234a 34  Part  30 

1401 34  Parts  333.  602 

1403—1420 34  Part  526 

1461—1462 34  Part  333 

1472 33  Part  333 

2471 34  Part  602 

3122—3130 34  Part  581 

3211 34  Part  612 

3221 34  Part  612 

3281—3341 34  Parts  500, 

501,  524,  525.  548.  561.  562,  573. 

574 

3381 34  Part  602 

3474 34  Parts  80,  85 

3485 34  Part  3 

3487 34  Part  99 

3507 34  Part  99 

4011 40  Part  31 
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21  TJ  S  C  ■ 

321...'...!! 21  Parts  340,  349,  640 

342 * 21  Part  170 

348 .! 21  Part  60 

40  Parts  185.  186 

351 21  Parts  201,  640. 

878  892 

352 21  Parts  340.  349!  640 

353 21  Part  60 

355 21  Parts  60.  340.  349, 

606.  610.  640 

357 21  Part  60 

360 21  Parts  640.  878.  892 

360c 21  Parts  878.  892 

360e 21  Parts  60.  878.  892 

360J 21  Parts  60.  878.  892 

371 21  Parts  60.  340.  349. 

640,  878,  892,  1030 

376 21  Part  60 

601  et  seq 9  Part  327 

679 21  Part  5 

881 28  Part  50 

6151 26  Part  55 

22  use* 

2381 22  Parts  204,  206,  208 

45  Part  207 

2658 22  Parts  135,  137 

48  Parts  601-606,  608.  609,  613- 

617.  619.  622-625,  628-630.  632- 

634.  636.  637.  642.  643.  645,  646. 

648.  652,  653,  670 

2751  et  seq 37  Part  5 

2780 22  Part  126 

3201  et  seq 37  Part  5 

3611 35  Part  60 

3901  et  seq 22  Part  20 

4341 22  Part  136 

5001  et  seq 15  Parts  773, 

779,  799 

23  U.S.C.: 

101 23  Part  645 

111 23  Part  645 

151 23  Part  650 

315 23  Part  635 

351 23  Part  650 

24  U.S.C.: 

1437r 24  Part  964 

25  U.S.C.: 

2 25  Part  179 

9 25  Part  179 

372—373 25  Part  179 

396  et  seq 30  Parts  202, 

203,  207.  241 
396a  et  seq 30  Parts  202. 

203,  207,  241 

396g— 396q 43  Part  3590 

487 25  Part  179 

607 25  Part  179 

1401  et  seq 25  Part  61 


25  U.S.C.— Con.  CPR 
2101  et  seq 30  Parts  202, 

203.  207.  241 

43  Part  3590 

2201—2211 25  Part  179 

26  U.S.C.: 

28 26  Part  1 

52 26  Part  1 

67 26  Part  1 

280C „.  26  Part  1 

444 26  Part  1 

453C 26  Part  1 

755 26  Part  1 

860G 26  Part  1 

863 26  Part  1 

864 26  Part  1 

865 26  Part  1 

884 26  Part  1 

954 ....26  Part  1 

957 26  Part  1 

985 26  Part  1 

987 26  Part  1 

989 26  Part  1 

1060 26  Part  1 

2662 26  Part  26 

4101 26  Part  48 

5081 27  Parts  19,  231,  240.  250 

5131—5133 27  Part  197 

5142—5143 27  Parts  19.  22, 

270,  285,  290 

5143 27  Part  231 

5146 27  Parts  19,  22, 

270.  285,  290 

5206 27  Part  197 

5271 27  Part  250 

5273 27  Part  197 

5276 27  Parts  22.  250 

5701 27  Part  290 

5731 27  Parts  270.  285.  290 

5802 27  Part  70 

6031 26  Part  1 

6036 26  Part  301 

6061 27  Parts  22.  270,  285.  290 

6065 27  Parts  22.  270.  285.  290 

6109 27  Parts  22 

6151 27  Parts  22.  194.  270.  290 

6323 26  Part  1 

6689 26  Part  301 

6806 27  Parts  19.  22. 

270.  285.  290 
7011 27  Parts  19.  22. 

270.  285.  290 

7213 27  Part  197 

7519 26  Part  1 

7701 26  Part  1 

7805 20  Part  615 

27  Part  285 
28  U.S.C.: 
509—510 28  Part  71 
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517 28  Part  0 

519 28  Part  0 

2112 17  Part  201 

29  Part  101 

40  Part  23 

46  Part  502 

29  U.S.C.: 

49k 29  Part  502 

141 29  Part  100 

146 29  Part  100 

175a. 29  Parts  1470.  1471 

551 29  Part  98 

631 29  Parts  1625,  1627 

706 „ 34  Part  367 

711 34  Part  367 

721 34  Part  367 

760—762 34  Part  360 

794 3  Part  102 

5  Parts  723.  1207.  1262.  2416 

12  Part  606 

13  Part  136 
15  Part  8c 

17  Part  200 

20  Part  365 

22  Parts  711.  1510 

24  Part  8 

29  Part  100 

3«  Part  1208 

38  Part  15 

44  Part  16 

45  Part  85 

795m 34  Part  361 

79«a— 796d-l 34  Part  365 

796f 34  Part  367 

11S2. 29  Part  2570 

1136 29  Part  2579 

1579 20  Parts  626-631 

1801  et  seq 29  Part  502 

2001-2009 29  Part  801 

30  U.S.C.: 

181  et  seq 30  Part  207 

43  Parts  3150.  3590 

185 15  Part  777 

291-293 43  Part  3590 

351-359 43  Part  3150 

351  et  seq 30  Parts  202.  203.  207 

957 30  Part  7 

1001  et  seq 30  Parts  202. 

203.  207.  241 

1201  et  seq 30  Parts  724.  756. 

843.  845.  846.  905 
1701  et  seq 30  Parts  202. 

203,  207.  241 

31  U.S.C.: 

321 31  Part  25 

483a. 43  Part  3150 

46  Part  67 

1108 28  Part  0 

1111 5  Part  1320 


31  U.S.C.— Con.  CPR 

1344 41  Part  101-6 

3101—3129 31  Part  306 

3105 31  Parts  321.  330 

3126 31  Parts  321.  330 

3701—3719 10  Part  1015 

3711  et  seq 40  Part  13 

3711 22  Part  1506 

34  Part  31 

3716 34  Part  31 

3717—3718 34  Part  30 

3717 15  Part  4 

3801  et  seq 28  Part  0 

3801— 3(n2 28  Part  71 

34  Part  33 
38  Part  42 
43  Part  35 
45  Part  79 
49  Part  31 

3807 32  Part  277 

3809 40  Part  27 

5311—5324 12  Part  326 

6505 23  Part  635 

7501  note 32  Part  266 

9301 27  Part  197 

9303—9304 27  Part  197 

9306 27  Part  197 

9701 18  Part  154 

22  Part  602 
43  Part  3590 
49  Part  7 
33  U.S.C.: 

1 33  Part  245 

409 33  Part  245 

411—415 33  Part  245 

1223 33  Part  110 

1231 33  Parts  126,  127 

1251  et  seq 40  Part  31 

1317 40  Part  440 

1318 40  Part  425 

1321 46  Parts  31, 

33.  35.  56.  71.  78.  91.  97.  105. 
169.  176.  189.  196 

1344 33  Parts  335-338 

40  Part  232 

1413 33  Parts  335-337 

1401  et  seq 40  Part  31 

1509 46  Parts  54,  56,  110 

2030 ,'. 33  Part  110 

2035 33  Part  110 

35  U.S.C.: 

6 37  Part  150 

156 21  Part  60 

37  U.S.C.: 

101 15  Part  15b 

706 15  Part  16b 

1007 32  Part  627 
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38  U.S.C.: 

210 38  Parts  43,  44 

48  Part  807 

211 38  Part  21 

223 28  Part  14 

360 38  Part  3 

503 38  Part  3 

524 38  Part  21 

612 38  Part  43 

620 38  Part  17 

801 38  Part  3 

1401  et  seq 38  Part  21 

1401—1402 38  Part  21 

1411-1416 ; 38  Part  21 

1421-1423 38  Part  21 

1431—1433 38  Part  21 

1434—1674 38  Part  21 

1783 38  Part  21 

1812 38  Part  36 

1816 38  Part  36 

1832 38  Part  36 

3101—3102 38  Part  21 

3302 38  Part  1 

3501 38  Part  13 

3503—3504 38  Part  3 

3504—3505 38  Part  21 

4004 38  Part  21 

5009 38  Part  1 

39  UJS.C.: 

401 39  Part  946 

404 39  Part  946 

2003 39  Part  946 

3001 39  Part  946 

40  U.S.C.: 

471  et  seq 43  Parts  3000.  3100,  3120 

474 48  Part  5706 

486 22  Part  513 

41  Parts  101-6,  101-50 

48  Parts  39,  412,  447.  601-606. 

608.  609.  613-617.  619.  622-625. 

628-630,  632-634,  636,  637,  642, 

643,  645.  646,  648,  652,  653,  670, 

807.  1243.  3401-3405.  3408. 

3409.  3413-3417.  3419.  3424. 

3525.  3427.  3428.  3432.  3433. 

3437,  3442,  3443,  3445,  3447, 

3452 

751 41  Parts  201-1, 

201-2.  201-6.  201-21.  201-22. 

201-24,  201-26,  201-31,  201-39, 

201-41,  201-45 

759  note 5  Part  930 

41  U.S.C.: 

420 48  Part  970 

42  U.S.C.: 

201  et  seq 21  Part  12 

216 45  Part  73 

262 21  Part  60 

264 21  Part  640 


42  U.S.C.-  Con.  CPR 

297-1 42  Part  57 

300f  et  seq 40  Parts  31. 

143,  146 

303 45  Part  201 

402 42  Part  406 

416 42  Part  424 

426— 426a ..42  Part  406 

426-1 42  Part  406 

602  note 45  Part  233 

654 45  Part  306 

659 32  Part  818 

661—662 32  Part  818 

665 15  Part  15b 

32  Part  818 

1102 20  Part  615 

1203 45  Part  201 

1302 20  Part  404 

42  Parts  418.  424. 

483.  488 

1306 20  Part  416 

1338 42  Part  482 

1353 45  Part  201 

1383  note 45  Part  201 

1395f— 1395g 42  Part  424 

1395f 42  Part  488 

1395g 42  Parts  412,  418 

13951- 1395Z 42  Part  406 

1395n 42  Part  424 

1395U 42  Part  424 

1395X 42  Parts  424,  488 

1395bb— 1395CC 42  Part  488 

1395CC 3t 42  Part  424 

1395gg— 139511 42  Part  424 

1395hh 42  Part  488 

1395qq— 1395rr 42  Part  488 

1395tt 42  Part  488 

1396— 1396a 42  Part  482 

1396d 42  Part  483 

1437— 1437r 24  Parts  905,  960,  966 

1437a 24  Parts  247,  887 

1437c 24  Parts  247.  887 

1437f 24  Parts  247,  885,  887 

1437r 24  Part  904 

1437aa— 1437CC 24  Part  905 

1437ee 24  Part  905 

1452b 24  Part  290 

1490 7  Part  1980 

1704 20  Part  61 

1759— 1759a 7  Part  225 

1781 12  Part  701 

1785 7  Part  225 

1870 45  Parts  602,  620 

1973b 28  Part  55 

1973J 28  Part  55 

1973aa-la 28  Part  55 

1973aa-2 28  Part  55 

1980 7  Part  1924 

1986k 45  Part  306 
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42  U.S.C.— Con.  CFR 

2011  et  seq 37  Part  5 

2021b— 2021J 10  Part  730 

2021  j 10  Part  2 

2169 10  Part  73 

2239 10  Part  72 

2473 48  Parts  37.  39 

2942 7  Part  1924 

3001  et  seq 45  Part  1321 

3001 45  Parts  1326.  1328 

3535 24  Parts  8.  24,  85. 

203,  234,  248,  252.  576,  596.  840. 
841.  885.  887 

3711  et  seq 28  Parts  66.  67 

4001  et  seq 44  Parts  62.  63 

4321  et  seq 33  Part  230 

4331  et  seq 43  Part  3590 

4332  et  seq 30  Part  280 

4601  note 24  Part  42 

4951  et  seq 45  Parts  1229,  1234 

5060 45  Parts  1229,  1234 

5309 24  Part  8 

5601  et  seq 28  Parts  66,  67 

5846 10  Part  61 

6504 43  Part  3150 

6508 43  Parts  3000.  3130,  3150 

6831—6870 10  Part  435 

6901  et  seq 40  Parts  31.  146,  148 

6912 40  Parts  24.  252. 

280,  281 

6924 40  Part  270 

6928 40  Part  24 

6935 40  Part  265 

6938 40  Part  261 

6962 40  Part  252 

6991 40  Part  281 

7101—7352 18  Parts  161.  388 

7101  et  seq 10  Part  435 

7178 18  Part  375 

7254 10  Part  1036 

7256 10  Part  1036 

7265a 48  Part  970 

7401  et  seq 40  Part  31 

8201  et  seq 10  Part  435 

8255 10  Part  435 

9601  et  seq 40  Part  31 

9609 40  Part  303 

9617 40  Part  35 

9831  et  seq 45  Part  1301 

10101 10  Part  72 

10137 10  Part  72 

10151—10153 10  Part  72 

10155 10  Parts  2.  20.  21. 

51.  70,  72,  73,  75,  150 

10157 10  Part  72 

10161 10  Parts  2,  20.  21, 

51,  70,  72,  73.  75,  150 

10162 10  Part  72 

10165 10  Part  72 


42  U.S.C.— Con.  CFR 

10168 10  Parts  51.  72 

10601  et  seq 28  Parts  66.  67 

11013 40  Part  372 

11028 40  Part  372 

11042—11043 40  Part  350 

11048 40  Part  350 

11302 45  Part  1080 

11411 45  Part  12 

11461—11464 45  Part  1080 

11472 45  Part  1080 

11501—11505 24  Part  596 

43  U.S.C.: 

351—359 43  Part  3590 

1301  et  seq 30  Parts  202, 

203.  207.  241 

1331  et  seq 30  Parts  207.  280 

1333 46  Parts  54, 

56,  58,  61,  110,  173 

1334 30  Part  250 

1347—1348 33  Part  143 

1354 15  Part  777 

1701  et  seq 43  Parts  3150,  3590 

1801  et  seq 30  Parts  202, 

203,  207.  241 

44  U.S.C.: 

2104 36  Parts  1207.  1209 

3507 46  Parts  10,  30, 

42,  50.  110.  150.  169.  175. 401 

45  U.S.C.: 

24—34 49  Part  229 

24—27 49  Parts  229,  230 

29—33 49  Parts  229,  230 

43 49  Part  209 

61— 64b 49  Part  228 

64a 49  Part  209 

231 20  Part  205 

23  If 20  Parts  205,  243 

23  Ih 20  Part  205 

362 20  Part  346 

437 49  Parts  225,  228 

438 49  Parts  209,  215. 

216.  225 

46  U.S.C.: 

121a. 46  Part  326 

466 15  Part  777 

1333 46  Part  107 

2103 46  Parts  5, 

10,  14.  166 

2113 46  Parts  3, 

14.  24,  173,  188.  189.  194-196 

2213 46  Parts  190.  192.  193 

3102 46  Parts  108.  193 

3306 46  Parts  3. 

14.  24-26.  30.  34.  36-38.  40.  46, 

62.  70.  72.  76.  79.  80.  90,  93.  95. 

99,  105.  146,  159.  163,  164,  166, 

168,  176,  177.  181-185.  188,  193, 

194 


46  U.S.C.— Con.  CFR 

3703 46  Parts  33, 

34,  36-38,  62.  70,  90,  99,  105, 

146,  154a,  159,  161,  163,  164, 

172,  175,  197 

4104 46  Parts  24.  26, 

161,  162,  164 

4302 46  Parts  24, 

161.  162,  164 

5115 46  Parts  1, 

2,  31,  42,  44-47.  50,  54,  56,  58. 

72.  92,  93,  107-109.  163,  169- 

171. 173-175,  177,  188,  192,  196 

6101 46  Parts  26.  35, 

78,  97,  109,  167,  169,  185,  196, 

401 

7301 46  Part  12 

7701 46  Parts  10,  12,  401 

8105 46  Parts  10.  12.  14, 

26.  31,  62,  78,  166.  167,  175,  176, 

402,  403 

9304—9305 46  Parts  402,  403 

10104 46  Parts  12.  14,  109 

12115 46  Part  67 

12121 46  Part  67 

46  U.S.C.  App.: 
1  (note  preceding) 46  Parts  1, 

841 46  Part  550 

841a ^6  Part  67 

845b 46  Part  550 

876 46  Parts  67,  68 

927 46  Part  67 

1114 46  Parts  249,  308 

1279b 46  Part  249 

1282—1283 46  Part  308 

1289 46  Part  308 

1295k 46  parts  10,  166,  168 

1706—1707 46  Part  571 

1709 46  Part  571 

1716 46  Part  571 

48  U.S.C.: 

1469d 7  Part  701 

49  U.S.C.: 

106 14  Parts  13,  99 

322 49  Parts  7,  18, 

29,  30,  99,  501 

604 49  Parts  391.  396 

1344 14  Parts  25.  33 

1348 14  Part  47 

1355 14  Part  33 

1374 14  Parts  13.  121.  135 

1401—1406 14  Part  13 

1421 14  Part  47 

1424-1425 14  Part  33 

1471 14  Part  13 

1475 , 14  Part  13 

1481—1482 14  Part  13 

1481 14  Part  47 

1502 14  Part  99 


49  U.S.C.— Con.  CFR 

1509 19  Part  122 

1655 14  Part  47 

2201 14  Part  13 

2218—2219 14  Part  13 

2312 23  Part  658 

2701  et  seq 49  Parts  386.  389 

3102 49  Part  350 

3104 49  Part  390 

10101 49  Part  1071 

10301 49  Part  1001 

10321...49    Parts    1001.    1035,    1071. 

1331 

10505 49  Part  1185 

10544 49  Part  1071 

10721 49  Part  1331 

49  U.S.C.  App.: 

26 49  Parts  209.  233. 

235. 236 

501 49  Part  228 

1475 14  Part  13 

1655 14  Part  13 

49  Parts  209.  228-233.  235,  236 

1671  et  seq 49  Part  193 

1672 49  Parts  190,  191 

1677 49  Part  190 

1679a. 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1681 49  Part  191 

1801—1813 49  Part  397 

1802 49  Part  209 

1804 46  Parts  30,  31. 

33,  35,  37,  38,  64.  70,  78,  79,  90, 

97-99,  105,  146,  147A,  148.  153, 

175.  176,  188.  194.  195 

49  Parts  190.  209 

1808—1809 49  Part  209 

1808 49  Part  191 

1903 46  Part  4 

1904 46  Part  146 

2002 49  Parts  190,  195 

2006—2010 49  Part  190 

2201 14  Part  156 

2218 14  Part  13 

2227 14  Part  156 

2301—2304 49  Part  350 

2503 49  Part  390 

2505 49  Parts  350, 

390,  391,  393,  394,  396 

50  U.S.C.: 

1701  et  seq 15  Parts  773, 

779,  790,  799 
31  Part  565 
50  U.S.C.  App.: 

1744 46  Part  326 

2401  et  seq 15  Parts  768-779, 

785-791,  799 
37  Part  5 
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U.S.  statutes  at  Large: 

98  SUt.: 
1257 46  Part  2202 

101  Stat.: 

7 40  Part  440 

260 26  Part  41 

700 45  Parts  2201.  2202 

1330 29  Parts  2610.  2619.  2622 

1331 8  Part  245a 

Ptiblic  Laws: 

98-101 45  Part  2015 

98-502 43  Part  12 

99-58 15  Part  777 

99-64 15  Parts  771.  772, 

777.  785-787.  789.  799 

99-89 25  Part  38 

99-100 48  Part  1246 

99-108 38  Part  21 

99-145 32  Part  72 

38  Part  21 

48  Part  970 

99-169 28  Part  20 

99-194 29  Part  505 

45  Part  2015 

99-198 7  Part  250 

99-205 12  Part  620 

99-238 38  Part  21 

99-240 10  Part  730 

99-272 10  Part  171 

20  Parts  404.  416 

99-440 15  Parts  379, 

399.  771-773,  779,  785-787,  789. 

799 

99-495 r. 18  Parts  2.  292 

99-499 40  Part  350 

99-500 7  Part  246 

24  Part  575 

99-509 20  Part  404 

24  Part  28 
38  Part  42 
43  Part  35 
45  Part  79 

99-514 26  Part  31 

99-569 28  Part  20 

99-570 22  Part  303 

24  Parts  15.  2002 

28  Part  32 

32  Part  285 

49  Part  350 

99-578 38  Part  21 

99-591 5  Part  1620 

7  Parts  246.  1710 

13  Part  121 

24  Part  575 

28  Part  32 

99-592 29  Parts  1625.  1627 

99-603 8  Part  245a 

45  Parts  233,  402 


Public  Laws— Con.  CPR 

99-661 13  Part  121 

32  Part  285 

100-4 40  Part  440 

100-12 16  Part  305 

100-17 24  Part  42 

49  Part  661 

100-34 30  Parts  701, 

723,  724,  762.  773.  780,  784,  785, 

800.  816.  817.  823,  840,  842.  843, 

845.  846,  910,  912,  921,  922,  933, 

937,  939,  941,  942,  947 

100-77 24  Parts  576,  840,  841 

38  Part  21 
45  Part  12 

100-86 12  Part  229 

100-94 45  Parts  2201,  2202 

100-139 25  Part  61 

100-202 5  Parts  630,  950 

7  Part  247 

13  Part  125 

14  Parts  121. 135 

30  Part  845 

31  Part  25 

.  45  Part  1607 

49  Part  30 

100-203 5  Parts  831.  842 

7  Parts  1610.  1786 

10  Parts  51,  72.  171 

20  Part  404 

29  Parts  2610.  2619,  2622 

100-204 8  Part  245a 

100-223 49  Part  30 

100-233 12  Parts  611.  615,  620 

100-236 29  Part  101 

100-237 7  Part  246 

100-238 5  Part  1620 

100-242 24  Part  248 

100-284 5  Part  630 

100-297 25  Part  38 

100-300 22  Part  94 

100-342 49  Parts  209,  213. 

215-221.  223.  225,  228-233,  235, 

236 

100-347 29  Part  801 

100-358 24  Part  905 

100-379 20  Part  631 

100-387 7  Parts  725.  726,  1477 

100-418 20  Parts  626-629.  631 

100-440 39  Part  232 

100-418 15  Parts  379. 

399.  768-779,  785-791.  799 

Presidential  Documents: 

Executive  Orders 

1514 33  Part  230 

10096 37  Part  501 

10450 35  Part  60 

10582 20  Part  654 
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Executive  Orders— Con.  CPR 

10930 37  Part  501 

11222 10  Part  1010 

11541 38  Part  43 

11735 46  Parts  31. 

33.  35.  56.  71.  78.  91.  97.  105. 
162.  169.  176.  189,  196 

11912 15  Part  777 

11991 33  Part  230 

12009 18  Part  161 

12127 44  Parts  13.  63 

12148 20  Part  654 

44  Part  13 

12234 46  Parts  24, 

26,  31-38,  40,  46,  50,  52-59,  61- 

63.  70-72.  76-79.  90-93.  95-99. 

110,  112,  113.  147.  160-162,  164, 

167,  172,  176,  180,  188-190,  192- 

196 

12356 35  Part  60 

12466 41  Part  101-7 

12504 37  Part  150 

12522 41  Part  101-7 

12525...  15  Parts  768-779,  785-791,  799 

12532 15  Parts  771-773, 

779,  785-787,  789,  799 

12543 15  Part  790 

12548 36  Part  222 


Executive  Orders— Con.  CPR 

12549 10  Part  1036 

13  Part  145 

14  Part  1265 

15  Part  26 

22  Parts  137,  208.  513 

24  Part  24 

26  Part  601 

28  Part  67 

29  Parts  98.  1471 

32  Part  280 

34  Parts  85,  668 

36  Part  1209 

38  Part  44 

40  Part  32 

41  Part  101-50 

43  Part  12 

44  Part  17 
45  Parts  620.  1154.  1169.  1185. 

1229 
49  Part  29 

12565 10  Part  1010 

12571 15  Parts  771-773. 

779.  785-787,  789,  799 

12580 33  Part  1 

40  Parts  35,  303 

12591 21  Part  5 

12600 36  Part  902 

44  Part  5 

12635 31  Part  565 

Reorganization  Plans: 

1946  Plan  No.  3 43  Part  3590 

1947  Plan  No.  3 12  Part  569c 

1950  Plan  No.  5 15  Part  4 

1978  Plan  No.  3 44  Parts  13. 

17.63 
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R«mevalt  from  Tobl*  I,  January  through  Octobor  1988 

This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Lows, 
and  Presidential  documents  which  are  being  rentoved  from  Table  I  as  a  result  of 
documents  published  in  the  Fodorot  Rogittor  from  January  through  October  1988. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1987.  Re- 
movals during  1987  ore  in  the  December  1987  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Fodorai  Rogistor  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CFR 

5  U.S.C.: 

105 34  Part  31 

551 29  Part  101 

552 27  Parts  25.  250.  270,  285.  290 

46  Part  162 

552a 27  Part  70 

552b 12  Part  790 

553 20  Part  615 

47  Part  22 

559 49  Part  1181 

1101  et  seq 5  Part  1200 

5405 5  Part  531 

7151 6  Part  300 

7154 5  Part  300 

7  UJ3.C.: 

136a. 40  Part  162 

136d. 40  Part  162 

136e 40  Part  167 

136q 40  Part  162 

136s. 40  Part  162 

136v 40  Part  2 

136w 40  Part  167 

428a. 36  Part  251 

460  et  seq 9  Part  381 

601—674 7  Part  1136 

931  et  seq 7  Part  1610 

1281  note 7  Part  719 

1305 7  Part  719 

1308— 1308a. 7  Part  713 

1309 7  Parts  713.  719 

1314c 7  Part  726 

1421 7  Part  713 

1423 7  Part  713 

1425 7  Part  770 

1441  note 7  Part  719 

1441-1 7  Parts  713.  770 

1444-1 7  Parts  713.  770 

1444b 7  Parts  713.  770 

1444b-2— 1444b-4 7  Part  770 

1445b-2— 1445b-4 7  Part  713 

1445d 7  Parts  713.  770 

1445h 7  Part  713 

1446 7  Part  1425 

1461-1469 7  Part  713 

1801  note 7  Part  719 

1838 7  Part  719 


7  U.S.C.— Con.  CFR 
2243 8  Part  103 

8  U.S.C.: 

1101 34  Part  603 

1159 8  Part  245 

1181 8  Part  245 

1184 8  Part  245 

1187 8  Part  214 

1192 8  Part  204 

1223 8  Part  235 

1257 8  Part  245 

1301—1302 ...8  Part  103 

1351 8  Part  103 

1434 8  Part  337 

1443 8  Part  103 

1454 8  Part  103 

10  U.S.C.: 

133 32  Part  191 

136 32  Parts  351b.  351c 

7420 15  Part  377 

7430 15  Part  377 

8012 32  Parts  818.  855. 

884.887 

12  UJS.C.: 

1  et  seq 12  Parts  18.  29.  30 

93a. 12  Parts  29.  30 

371 12  Parts  29.  30 

1701J-3 12  Part  30 

1707 24  Parts  234.  251 

1749c 34  Part  603 

1782 12  Part  704 

1785 12  Part  761 

1795 12  Part  747 

1884 12  Part  326 

2012 12  Parts  614.  624 

2053 12  Part  614 

2072 12  Parts  614.  624 

2122 12  Part  614 

2182 12  Part  611 

2183 12  Part  614 

2205 12  Part  624 

2216— 2216k 12  Part  611 

2216G 12  Part  614 

2250 12  Part  611 

2811 12  Part  203 
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CFR 

14  U.S.C.: 

2 46  P>arts  37.  79. 

99.  105,  182 

623 46  Part  2 

632—633 46  Parts  31,  70,  159,  161 

632 46  Parts  2,  146. 

154.  154a.  160.  164,  182,  194 

633 46  Parts  14.  26.  37. 

79.  99.  105 

15  U.S.C.: 

631  note 13  Part  108 

714b— 714c 7  Part  770 

717— 717w 18  Part  4 

3301-3432 18  Part  4 

16  UJS.C: 

470  et  seq 33  Part  230 

508b 43  Part  3590 

668 50  Part  10 

779a— 779f 50  Part  253 

791— 825r 18  Part  385 

1005 7  Part  1942 

1131—1133 36  Part  251 

1135—1136 36  Part  251 

1241—1249 36  Part  251 

1271 „ 36  Part  251 

1287 36  Part  251 

1451  et  seq 30  Parts  250,  251 

1544—1545 50  Part  10 

3101  et  seq 43  Part  3040 

18  U.S.C.: 

43—44 50  Part  10 

834 49  Part  397 

1301 18  Part  1301 

27  Part  290 

4001 28  Part  544 

4042 28  Part  544 

5015 28  Part  513 

19  U.S.C.: 

66 19  Part  6 

81c 27  Part  290 

1202 „..  19  Part  6 

1309 27  Part  25 

1317 27  Part  290 

1322 19  Part  6 

1431 19  Part  6 

1448 19  Part  6 

1450—1451 19  Part  6 

1551—1553 19  Part  6 

1622 27  Part  290 

1644 19  Part  6 

20  use* 

lli9b-^1119b-5 34  Part  322 

1121 34  Parts  656,  657 

1123—1127 34  Parts  656,  657 

1424 34  Part  305 

1451—1453 34  Part  333 

3221—3262 34  Parts  500-501, 

525,  561-562,  573-574 
3221—3236 34  Part  524 


20  U.S.C.— Con.  CFR 

3381 34  Part  500 

3474 34  Parts  322.  706-708 

4101—4108 34  Part  581 

8521—8525 20  Part  614 

21  U.S.C.: 

71  et  seq 9  Part  327 

321 21  Part  201 

346 40  Part  180 

348— 348a 21  Parts  193.  561 

371 21  Part  173 

381  et  seq 9  Part  381 

451  et  seq 9  Part  381 

454 9  Part  381 

456—457 9  Part  381 

460 9  Part  381 

464—465 9  Part  381 

467d 9  Part  381 

607 9  Part  381 

621 9  Part  381 

624 9  Part  381 

22  UJS  C  ■ 

5001  et  seq 15  Parts  371-373. 

379.  385-387.  389.  399 

23  U.S.C.: 

116 23  Part  650 

135 23  Part  635 

315 23  Part  650 

26  U.S.C.: 

62 26  Parts  504, 

505.  507.  511,  518,  519 

143—144 26  Part  505 

211 *, .26  Part  505 

231 26  Part  505 

2621 26  Parts  26,  26a 

3791 26  Parts  504, 

505,  507,  511,  518,  519 

5025 27  Part  194 

5205 27  Part  194 

5332 27  Part  240 

5358 27  Part  240 

5364 27  Part  231 

5404—5410 27  Part  25 

6051 27  Part  194 

6423 27  Part  290 

6676 27  Part  194 

7805 26  Parts  26a. 

501,  506.  507.  512 

27  U.S.C.: 

205 „ 27  Part  70 

28  U.S.C.: 

1746 8  Part  103 

29  U.S.C.: 

152—155 29  Part  101 

157—168 29  Part  101 

628 29  Part  1627 

657 29  Part  1907 

1501  et  seq 20  Parts  626-631 
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30  U.S.C.: 

181  et  seq 43  Part  3040 

185 15  Part  377 

189 _ 30  Part  207 

43  Part  3590 

271 43  Part  3590 

281 43  Part  3590 

293 43  Part  3590 

301—306 « ^  Parts  202,  203.  241 

S  43  Parts  3040,  3120 

351—359...... 43  Part  3040 

359 30  Part  207 

396 30  Part  202 

1201  et  seq 36  Part  902 

1202 ^ 30  Part  916 

1211 30  Part  916 

1251—1254 30  Part  816 

1251—1253 30  Part  817 

1253 30  Part  916 

1257 30  Part  780 

1258 30  Parts  816,  817 

1265—1266 30  Part  817 

31  U.S.C.: 

18a. 5  Part  1320 

483a. 22  Part  602 

43  Part  3040 

738a. 31  Part  306 

739 31  Part  306 

752— 752a 31  Part  306 

753 31  Part  306 

754— 754b 31  Part  306 

757c 31  Parts  321,  330 

3711 7  Part  1864 

3716 15  Part  4 

5311  et  seq 12  Part  326 

6305 34  Part  706 

6505 23  Part  635 

8701 18  Part  154 

9701 44  Part  72 

33  U.S.C.: 

361 46  Parts  26,  78,  197 

1161 46  Part  176 

1254 9  Part  317 

1903 46  Part  153 

39  U.S.C.: 

402 39  Part  232 

3061 39PaTt  232 

4001—4002 39  Part  946 

40  U.S.C.: 

333 29  Part  1907 

471  et  seq 30  Parts  202,  203,  241 

486 41  Parts  101-42, 

201-20,  201-34 

751 41  Part  201-34 

760  et  seq 43  Part  3100.  3120 

42  D.S.C.: 

216 21  Part  640 

42^Parts  Sid.  51f 
300b 42  Part  51f 


42  U.S.C.— Con.  CPR 

300C-21 42  Part  51d 

702 42  Parts  51d,  51f 

1396a— 1396b 45  Part  301 

1396d. 42  Part  482 

1396k. 45  Part  301 

1480 7  Parts  1924,  1956,  1980 

1701 20  Part  61 

1704 20  Part  62 

1706 20  Part  62 

1760 7  Part  225 

1771—1772 7  Part  225 

1859a. 7  Part  225 

1981 12  Part  701 

2021b  et  seq 10  Part  2 

2201g 10  Part  81 

2921  et  seq 45  Part  1301 

3021— 3030g 45  Part  1321 

3057 45  Part  1328 

3535 24  Part  43 

44  Part  62 

4013 44  Part  62 

4321  et  seq 30  Parts  202.  203,  241 

46  Part  176 

4321— 4370a 18  Part  4 

4332  et  seq 30  Part  250 

4362— 4370a 18  Part  2 

4691-4655 24  Pvt  43 

4602—4655 24  Part  42 

5446 10  Part  61 

6212 15  Part  377 

6504  et  seq 43  Part  3130 

6901  et  seq 40  Part  271 

6930 40  Part  265 

6937 40  Part  261 

6974 40  Part  271 

6993 40  Part  280 

43  U.S.C.: 

1331  et  seq 30  Part  250 

1333 46  Parts  10, 

107,  160-162.  172 

1347—1348 46  Part  50 

1364 15  Part  377 

1366 46  Part  50 

1457 30  Parts  202,  203.  241 

1701  et  seq 43  Part  3040 

44  U.S.C.: 

3501 35  Part  103 

3504 27  Parts  70.  197.  231.  290 

45  U.S.C.: 

228a 20  Part  205 

228j 20  Part  205 

231 20  Parts  210.  211 

362 20  Part  359 

421 49  Part  216 

433—437 49  Part  216 

439—441 49  Part  216 

471 49  Part  225 

797 20  Part  359 
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45  U.S.C.— Con.  CPR 

907 20  Part  359 

1004 .20  Part  359 

46  U.S.C.: 

1  (note  preceding) 46  Part  6 

2 46  Parts  37,  79,  99 

85a 46  Parts  72,  163 

86 46  Parts  45.  46,  72,  93,  175.  177 

88  et  seq 46  Part  12 

88a 46  Parts  44-46.  72.  93,  163,  177 

91—92 19  Part  6 

170 46  Parts  33, 

37.  94,  146,  147 

133 46  Part  12 

170 46  Parts  33,  37,  38, 

40,  64.  70.  75.  76.  78,  79.  90.  94, 

99,  105,  146.  147.  154.  161.  175. 

176,  184,  188,  194 

188 46  Parts  24,  94 

222 46  Part  176 

223—224 46  Part  12 

239 46  Parts  26,  78, 

185,  197 

239b 46  Part  12 

251 46  Part  4 

289 46  Part  4 

291 46  Parts  154.  154a 

310 46  Part  4 

313—314 46  Part  4 

319 46  Part  4 

320 46  Part  171 

361— 362...46  Parts  70.  72.  79.  90.  99. 

161 

362—364 46  Part  188 

362 46  Part  80 

363 46  Parts  37.  46. 

70.  72.  75.  76.  78.  93-95.  163, 

193.  194 

366— 367...46  Parts  70,  72.  79.  90.  99, 

161,  163 

367 46  Parts  12,  33, 

37.  38.  46.  75.  76.  93.  78.  94,  160. 
162.  164,  188,  193 

369 46  Parts  33,  34,  38, 

45,  46,  70,  72,  75,  76,  78.  79,  94, 

146.  154.  154a.  159-164,  180, 

182,  192,  194 

372 46  Part  188 

375 46  Parts  12, 

24.  26.  31.  33.  34.  36-38.  40.  70. 

72.  75.  76.  78.  79.  90.  93-95.  99. 

105.  146-147A.  154.  154a.  159- 

164.  176.  177.  180.  181.  192-194 

382b 46  Part  9 

390— 390g 46  Part  12 

390 46  Parts  182,  184 

390b 46  Parts  31,  33,  34, 

38,  70,  72,  75,  76.  79.  94,  95.  99, 

160-164,  177,  180-184,  192,  193 

390c 46  Part  176 


46  U.S.C.— Con.  CFR 

390h 46  Part  183 

391— 391a 46  Parts  37,  75,  76. 

78.  94.  95.  99.  161.  163.  183.  188, 

192,  193 

391— 391a 46  Parts  37.  78.  94 

391...46  Parts  72.  79.  93.  177.  181,  184, 

194 

391a 46  Parts  12, 

31.  33.  34.  36.  38.  40.  70,  90,  105. 

146.  147.  151.  154a.  159.  160. 

162,  164.  180 

392 46  Parts  24.  33,  37. 

38.  70.  72.  75.  76,  79,  90.  93.  94. 
99.  161.  176.  177,  181-184,  193, 

194 

395 46  Parts  70,  72. 

75,  76.  78,  79,  90,  94,  99,  160, 
161,  188.  193.  194 

399—400 46  Part  176 

399 46  Parts  36.  38.  40. 

70,  72.  79,  99,  161 

404—409 46  Parts  79.  99 

404—404-1 46  Parts  12,  90 

404 46  Parts  70,  72, 

75,  76.  78.  93.  160-164.  177.  181. 

183.  184 

405 46  Parts  26.  33,  38. 

75.  76.  78,  90,  94,  161,  162 

411—412 46  Parts  79,  99 

411 46  Parts  37.  38.  40. 

70.  72,  90,  161,  176.  183 

416 46  Parts  9.  12.  24. 

26.  33,  34,  36-38.  40.  72,  75,  76, 

78,  79,  90,  93-95,  99.  105,  146- 

147A,  154,  154a,  159-164.  177. 

180.  192-194 

435 46  Parts  31,  37, 

40.  70.  72.  78.  79.  99.  161.  176. 
181.  183.  184.  193.  194 

441—445 46  Parts  3.  14,  24 

445 46  Parts  33.  38, 

75.  76,  78,  94,  161,  188,  193,  194 

451 46  Part  176 

453 46  Part  176 

458 46  Part  31 

466 15  Part  377 

470 46  Part  78 

476 46  Part  75 

481 46  Parts  12,  33, 

34,  36,  38,  40,  70,  72,  75,  76.  78. 

79.  93-95.  99.  105.  160-164.  176. 

177.  180-184.  188.  192-194 

482—483 46  Parts  46.  93 

482 46  Parts  72 

92.  163 
489—490 46  Part  160 
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46  U.S.C.— Con.  CPR 

489 46  Parts  33.  38.  40. 

72.  75.  76,  78,  79,  94,  99,  161, 

162,  164.  176,  180,  181.  183,  184, 

188,  192,  194 

526 46  Part  24 

526e 46  Parts  160.  164.  180 

526f 46  Parts  26.  186 

526g 46  Parts  162.  181 

526i— 526j 46  Part  182 

526i 46  Part  162 

526Z 46  Part  78 

526p 46  Parts  12.  24,  26, 

33,  34,  38,  70,  72,  75,  76,  78,  79, 

90,  94,  95,  99.  160-162,  164,  176, 

180-182.  184.  188.  193 

527d 46  Parts  24.  26 

643 46  Parts  12.  14 

672—672-2 46  Part  12 

672 46  Parts  14.  166 

672a— 672b 46  Part  12 

673 46  Part  12 

676 46  Part  14 

689 46  Parts  12.  14.  166 

881 46  Parts  70.  90 

882 46  Part  176 

883-1 46  Part  68 

1114 46  Part  308 

50  Part  259 

1281—1294 46  Part  308 

1333 46  Parts  12.  46. 

70.  72,  75,  76,  78,  79,  99,  108, 
160-164.  168.  171.  173,  197 

1454 46  Parts  24,  26,  33, 

75,  78,  94,  160,  161,  164,  180, 

192 

1488 46  Parts  24.  33. 

75,  78,  94,  161,  164,  180,  192 

2101 46  Parts  171,  173 

2103 46  Part  15 

2104  46  Parts  112,  113. 

171.  173 

2113 46  Parts  71. 112,  113. 189 

3102 46  Part  192 

3301 ...46  Parts  112.  113, 

171, 173 

3316 46  Part  173 

3318 46  Parts  112.  113 

3507 46  Part  30 

3703 46  Parts  91.  171.  173 

4102 46  Parts  160.  192 

4104 46  Part  2 

6101 46  Part  167 

8105 46  Parts  97.  167 

8901—8904 46  Part  15 

9102 46  Part  15 

12115 46  Part  67 

14103 46  Part  69 


46  U.S.C.  App.: 

86 46  Parts  2.  42.  47. 

50.  107-109.  170.  173.  174 

88— 88i 46  Part  45 

88 46  Parts  170.  173.  174 

88a 46  Parts  2.  42.  47 

170.  173.  174 

846 46  Part  550 

1295£— 1295g 46  Part  2 

47  U.S.C.: 

152—153 47  Part  0 

155 47  Part  0 

202 47  Part  0 

301 47  Part  0 

307—309 47  Part  0 

315 47  Part  0 

397 47  Part  0 

49  U.S.C.: 

1 49  Part  1035 

5b— 5c 49  Part  1331 

12 49  Parts  228.  1035,  1331 

20 49  Part  228 

26 49  Parts  233.  235,  236 

104 49  Parts  390,  394 

108 46  Parts  7, 

70,  72,  78,  90,  163,  188 

304 49  Parts  396,  397 

322 33  Part  1 

501 49  Part  233 

504 49  Part  233 

522 49  Part  233 

902—904 49  Part  1071 

903—904 49  Part  1072 

1341 14  Part  150 

1342 14  Part  13 

1344 14  Part  13 

1372 14  Part  99 

1421 14  Part  99 

1422 14  Part  25 

1426—1427 14  Part  25 

1429—1430 14  Part  13 

1442—1443 14  Part  99 

1472 14  Part  99 

1474 19  Part  6 

1485—1488 14  Part  13 

1509 19  Part  6 

1624 19  Part  6 

1652 49  Part  216 

1655 14  Parts  13.  25 

23  Part  650 

46  Parts  3.  6,  12,  14.  24.  26.  31. 

33.  34,  36-38,  40.  45.  70,  72,  75, 

76.  78-80.  90.  93-95.  99.  105. 

146,  154.  154a.  159-164,  166, 

168,  175-177,  180-185,  188,  192- 

194,  402.  403 

49  Pai-ts  209,  216,  225, 

228-233,  235.  236.  396.  397 
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49  U.S.C.— Con.  CPR 
1657 49  Parts  7.  99.  209. 

216.  511 

1672 49  Part  190 

1674a 49  Part  193 

1677 49  Part  190 

1679 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1681 49  Part  191 

1803—1805 46  Part  147A 

1803—1804 46  Parts  146.  148 

1804 46  Parts  30.  98.  153 

49  Part  190 
1808 46  Parts  146,  147A,  148 

49  Part  191 

1903 46  Part  4 

2002 49  Parts  190,  195 

2006—2010 49  Part  190 

3102 49  Part  397 

10301 49  Part  1001 

10326 49  Part  1150 

10903 49  Part  1150 

50  U.S.C.: 

196 46  Part  94 

198 46  Parts  2, 

4.  12.  15,  31,  32.  34.  36-38.  40. 

46.  68.  70.  72,  75-79,  90,  92.  93. 

95-97,  99,  147, 160-164,  173, 

180,  182,  188,  190,  192,  195 

1701  et  seq 15  Parts  371-373, 

379,  385-387,  389,  399 
50  U.S.C.  App.: 

2061  et  seq 20  Part  654 

2401  et  seq 15  Parts  368-377, 

379,  385-387,  389-391,  399 
U.S.  Statutes  at  Large: 
100  Stat.: 

1783 7  Part  1477 

3341 7  Part  1477 

Public  Laws: 

98-8 34  Part  304 

98-199 34  Part  304 

99-64 15  Parts  368-377, 

379,  385-391,  399 


Public  Laws— Con.  CFR 

99-205 12  Parts  620,  623 

99-272 20  Part  359 

99-500 7  Part  701 

99-591 7  Part  701 

Presidential  Documents: 
Executive  Orders: 

10096 37  Part  100 

10930 37  Part  100 

11239 46  Parts  26,  31, 

34.  36-38.  40.  70.  72.  76.  78.  79. 

90,  93,  95,  141,  147,  160-164, 

176,  180,  188,  193,  194 

11382 46  Part  93 

11548 46  Parts  31,  176 

11593 7  Part  656 

11725 20  Part  654 

11912 15  Part  377 

11988 23  Part  650 

44  Part  62 

12065 35  Part  60 

12148 44  Part  62 

12185 13  Part  308 

12234 46  Parts  2,  75 

12316 33  Part  1 

12356 8  Part  242 

12525 15  Parts  368-377, 

379,  385-391,  399 

12532 15  Parts  371-373, 

377,  379,  385-387,  389,  399 

12543—12544 8  Parts  223,  223a 

12543 15  Part  390 

12571 15  Parts  371-373, 

379,  385-387,  389,  399 

12589 5  Part  630 

Directives: 

May  17.  1972 35  Part  60 

Reorganization  Plans: 

1950  Plan  No.  3 30  Parts  202, 

203,  241 

1950  Plan  No.  19 20  Part  62 

1965  Plan  No.  3 49  Part  216 

1970  Plan  No.  4 50  Parts  253,  259 
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1988 

1-106 Jan.  4 

107-230 5 

23 1-398 6 

399-486 7 

487-608 8 

609-732 11 

733-772 12 

773-854 13 

855-998 14 

999-1330 15 

1331-1466 19 

1467-1600 20 

1601-1738 21 

1739-1908 22 

1909-1996 25 

1997-2212 26 

2213-2476 27 

2477-2578 28 

2579-2718 29 

2719-2816 Feb.  1 

2817-2994 2 

2995-3 182 3 

3183-3324 4 

3325-3570 5 

357 1-3720 8 

3721-3844 9 

3845-3996 10 

3997-4104 11 

4105-4372 12 

4373-4588 16 

4589-4826 17 

4827-4952 18 

4953-5148 19 

5149-5268 22 

5269-5356 23 

5357-5566 24 

5567-5748 25 

5749-5968 ^ 26 

5969-61 14 29 

6115-6552 Mar.  1 

6553-6782 2 

6783-6964 3 

6965-7 176 4 

7 1 77-7324 7 

7325-7488 8 

7489-7722 9 

7723-7874 10 

7875-8140 11 

8141-8420 14 

8421-8610 15 

8611-8744 16 

8745-8858 17 

8859-9098 18 

9099-9280 21 

9281-9422 22 

9423-9594 23 

9595-9758 24 

9759-9852 25 


9853-10054 Mar.  28 

10055-10240 29 

10241-10356 30 

10357-10518 31 

10519-10868 Apr.  1 

10869-1 1030 4 

11031-11238 5 

11239-11486 6 

11487-11632 7 

1 1633-1 1814 8 

11815-11990 11 

11991-12136 12 

12137-12370 13 

12371-12508 14 

12509-12670 15 

12671-12758 ; 18 

12759-12908 19 

12909-13096 20 

13097-13234 21 

13235-13398 22 

13399-14772 25 

14773-15010 26 

1501 1-15192 27 

15193-15346 28 

15347-15542 29 

15543-15642 May  2 

15643-15784 3 

15785-16050 4 

16051-16234 5 

16235-16376 6 

16377-16534 9 

16535-16692 10 

16693-16858 11 

16859-17002 12 

17003-17166 13 

17167-17446 16 

17447-17682 17 

17683-17910 18 

17911-18070 19 

18071-18252 20 

18253-18544 23 

18545-18816 24 

18817-18972 25 

18973-19212 26 

19213-19742 27 

19743-19878 31 

19879-20088 June  1 

20089-20274 2 

20275-20594 3 

20595-20806 6 

20807-21404 7 

21405-21618 8 

21619-21790 9 

21791-21976 10 

21977-22124 13 

22125-22290 14 

22291-22460 16 

22461-22646 16 

22647-23106 17 
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23107-23202 June  20 

23203-23378 21 

23379-23602 22 

23603-23748 23 

23749-24010 24 

240 1 1-24246 27 

24247-24436 28 

24437-24670 29 

2467 1-24920 30 

24921-25128 July  1 

25129-25300 5 

25301-25480 6 

25481-25590 7 

25591-26022 8 

26023-26216 11 

26217-264 18 12 

26419-26584 13 

26585-26750 14 

26751-26986 15 

26987-27 146 18 

27147-27334 19 

27335-27468 20 

27469-27662 21 

27663-27818 22 

27819-27954 25 

27955-28176 26 

28177-28362 27 

28363-28626 28 

28627-28854 29 

28855-28996 Aug.  1 

28997-29218 2 

29219-29322 3 

29323-29440 '  4 

29441-29632 5 

29633-29874 8 

29875-30010 9 

30011-30242 10 

30243-30420 1 1 

30421-30636 12 

30637-30824 15 

30825-30972 16 

30973-31280  ...A 17 

31281-31628 18 

31629-31824 19 

31825-32028 22 

32029-32194 23 


32195-32366 Aug.  24 

32367-32594 25 

32595-32882 26 

32883-33096 29 

33097-33432 30 

33433-33800 3 1 

33801-34012 Sept.  1 

34013-34272 2 

34273-34478 6 

34479-34710 7 

34711-35060 8 

35061-35190 9 

35191-35282 12 

35283-35422 13 

35423-35798 14 

35799-35986 15 

35987-36228 16 

36229-36430 19 

3643 1-36556 20 

36557-36774 21 

36775-36948 22 

36949-37280 23 

37281-37538 26 

37539-37726 27 

37727-37982 28 

37983-38280 29 

38281-38686 30 

38687-38938 Oct.  3 

38939-39072 „ 4 

39073-39224 5 

39225-39432 6 

39433-39582 7 

39583-39738 11 

39739-40012 12 

40013-40200 13 

40201-40394 14 

40395-40714 17 

407 15-40864 18 

40865-41 148 19 

41149-41304 20 

41305-41550 21 

41551-42930 24 

42931-43184 25 

43185-43412 26 

43413-43672 27 

43673-43842 28 

42843-43998 31 
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LSA 

List  of  CFR  Sections  Affected 


November  1988 


Titles  1-16 

Changes  January  4,  1 988 
through  November  30,  1 988 

Titles  17-27 

Changes  April  1,  1988 
through  November  30.  1 988 

Titles  28-41 

Changes  July  1.  1988 
through  November  30,  1988 

Titles  42-50 

Changes  October  3,  1988 
through  November  30,  1 988 

Parallel  Table  of 
Authorities  and  Rules 


NO 


988 


'^^■:-  t 


UMI 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27-as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED 
appearing  in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

BoMfac*  page  nimibers  under  a  particular  title  indicate  that  the  page  numbers 
span  2  years.  BoMfoc*  is  used  to  distinguish  the  current  year  from  the  previous 
year. 

Cite  a  page  reference  from  this  publication  as  52  FR  for  1987  page  numbers 
and  53  FR  for  1988  page  niunbers.  Example:  24727  cite  as  52  FR  24727;  5270  cite 
as  53  FR  5270. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
&ved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 
is  the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles28- 
41;  the  SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 
to  be  saved  are  clearly  designated  on  the  cover. 

PARALLEt  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  aiid 
Rules  foimd  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  added  to  or  removed  from  Table  I  as  a  result  of  dociunents  published 
in  the  Federal  Register  since  January  1,  1988. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  inclusive 
page  numbers  and  corresponding  Federal  Register  issue  dates  for  the  period  cov- 
ered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulat- 
ed for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Loren  S.  Myers  was  Chief  Editor  of  the  I^SA.  The  I^SA  was  prepared  under  the 
direction  of  Richard  L.  Claypoole,  assisted  by  Maxine  L.  Hill.  INQUIRIES,  tele- 
phone 202-523-5227. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 


SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  John  E.  Byrne,  Director,  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration,  Washington. 
DC  20408. 
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(Comprising  a  complete  CFR  set) 


Title 

1,  2  (2  Reserved) 

3  (1987  Compilation  and  Parts  100  and 
101) 


Price 
$10.00 


Revision  Date 
...    Jan.  1, 1988 


5  (Parts  1-699) 

(Parts  700-1199) 

(Parts  1200-End),  6  (6  Reserved) 
7  (Parts  0-26) 

(Parts  27-45) 

(Parts  46-51) 

(Part  52) 

(Parts  53-209) 

(Parts  210-299) 

(Parts  300-399) 

(Parts  400-699) 

(Parts  700-899) . 

(Parts  900-999) 

(Parts  1000-1059) 

(Parts  1060-1119) 

(Parts  1120-1199) 

(Parts  1200-1499) .» 

(Parts  1500-1899) 

(Parts  1900-1939) 

(Parts  1940-1949) 

(Parts  1950-1999) 

(Part  2000-End) 

8 

9  (Parts  1-199) 

(Part  200-End) 

10  (Parts  0-50) 

(Parts  51-199) 

(Parts  200-399) 

(Parts  400-499) 

(Part  500-End) 

11 

12  (Parts  1-199) 

(Parts  200-219) 

(Parts  220-299) 

(Parts  300-499) 

(Part  500-599) 

(Part  600-End) 

13 

14  (Parts  1-59) 

(Parts  60-139) 

(Parts  140-199) 

,     (Parts  200-1199) 

(Part  1200-End) 

15  (Parts  0-299) 

(Parts  300-399) 

(Part  400-End) 

16  (Parts  0-149) 

(Parts  150-999) 

(Part  1000-End) 

17  (Parts  1-199) 

(Parts  200-239) 

Footnotes  at  end  of  table. 


11.00  Jan. 

14.00  Jan. 

14.00  Jan. 

15.00  Jan. 

11.00  Jan. 

15.00  Jan. 

11.00  Jan. 

16.00  Jan, 

23.00  Jan. 

18.00  Jan. 

22.00  Jan.  1 

11.00 Jan, 

17.00  Jan. 

22.00  Jan. 

26.00  Jan 

15.00  Jan. 

12.00  Jan, 

11.00  Jan, 

17.00  Jan, 

9.50  Jan, 

11.00  Jan. 

21.00  Jan, 

18.00  Jan 

6.50  Jan. 

11.00  Jan. 

19.00  Jan. 

17.00  Jan. 

18.00  Jan. 

14.00  Jan. 

13.00  'Jan. 

13.00  Jan. 

24.00  Jan. 

10.00  Jan. 

11.00  Jan. 

10.00  Jan. 

14.00  Jan. 

13.00  Jan. 

18.00  Jan. 

12.00  Jan. 

20.00  Jan. 

21.00  Jan. 

19.00  Jan. 

9.50  Jan. 

20.00  Jan. 

12.00  Jan. 

10.00  Jan. 

20.00 Jan.  1 

14.00  Jan. 

12.00  Jan. 

13.00  Jan. 

19.00  Jan. 

14.00  April 

14.00  April 
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.1988 
,  1988 
.  1988 
.  1988 
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,  1988 
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.  1988 
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,  1988 
.  1988 
.  1988 
,  1988 
,1988 
,  1988 
,  1988 
,  1988 
,1988 
,  1988 
,  1988 
,1988 
,  1988 
,  1988 
,  1988 
,1988 
,  1987 
,1988 
,1988 
,  1988 
,  1988 
,  1988 
.  1988 
,  1988 
,1988 
,  1988 
,1988 
,  1988 
,  1988 
.1988 
.  1988 
.  1988 
.1988 
.1988 
.1988 
,  1988 
,  1988 
.1988 
.1988 
,  1988 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  complat*  CFR  ft) 


^^  Price  Revision  Date 

(Part  240-End) $21.00     April  1.  1988 

18  (Parts  1-149) 15.00     April  1.  1988 

(Parts  150-279) 12.00     April  1.  1988 

(Parts  280-399) 13.00     April  1.  1988 

(Part;  400-End) 9.00    April  1,  1988 

19  (Parts  1-199) 27.00     April  1.  1988 


(P»art;  200-End) 5.50 

20  (Parts  1-399) 12,00 

(Parts  400-499) 23.00 

(Part  500-End) 25.00 

21  (Parts  1-99) 12.00 


(Parts  100- 
(Parts  170- 


169). 
199). 


April  1.  1988 
April  1,  1988 
April  1,  1988 
April  1,  1988 
April  1,  1988 


14.00  April  1,  1988 

16.00  April  1.  1988 

(Parts  200-299) 5.OO  April  1.  1988 

(Parts  300-499) 26.00  April  1.  1988 

(Parts  500-599) 20.00  April  1,  1988 

(Parts  600-799) 7.50  April  1.  1988 

(Parts  800-1299) 16.00  April  1.  1988 

(Part  1300-End) 6.00 April  1,  1988 

22  (Parts  1-299) 20.00  April  1,  1988 

(Part  300-End) 13.OO  AprU  1.  1988 

23 16.00  April  1,  1988 


24  (Parts  0-199) 15.OO 

(Parts  200-499) 26.00 

(Parts  500-699) 9.50 

(Parts  700-1699) 19.00 

(Part  1700-End) 15.00 


25 

26  (Parti 


April  1, 1988 
April  1,  1988 
April  1.  1988 
April  1.  1988 
April  1.  1988 


55  1.0-1-1.60). 


24.00     April  1.  1988 

13.00    April  1.  1988 


(55  1.61-1.169) 23.00  April  1,  1988 

(55  1.170-1.300) 17.00  April  1.  1988 

(55  1.301—1.400) 14.00  April  1.  1988 

(55  1.401-1.500) 24.00  April  1.  1988 

(55  1.501-1.640) 15.00  April  1.  1988 

(55  1.641-1.850) 17.00  April  1,  1988 

(55  1.851-1.1000) 28.00  April  1.  1988 

(55  1.1001-1.1400) 16.00  April  1.  1988 

(55  1.1401-End) 21.00  April  1.  1988 

(Parts  2-29) 19.00  April  1.  1988 

(Parts  30-39) 14.00  April  1,  1988 

(Parts  40-49) 13.00  April  1.  1988 

(Parts  50-299) 15.OO  April  1.  1988 

(Parts  300-499) 15.00  April  1.  1988 

(Parts  500-599) 8.00  .fApril  1.  1980 

(Part  600-End) 6.00  April  1.  1988 

27  (Parts  1-199) 23.00  April  1.  1988 

(Part  200-End) 13.OO  April  1.  1988 

28 25.00  July  1,1988 

29  (Parts  0-99) 17.OO  July  1.  1988 


(Parts  100-499) 6.50 

(Parts  500-899) 24.00 

(Parts  900-1899) H.OO 

(Parts  1900-1910) 29.00 

(Parts  1911-1925) 8.60 

(Part  1926) lo.OO 


July  1,  1988 
July  1.  1987 
July  1. 1988 
July  1.  1988 
July  1,  1988 
July  1.  1988 


Footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 


(Comprising  o  comploto  CFR  sot) 


Title 
(Part  1927-End). 

30  (Parts  0-199) 

(Parts  200-699)... 
(Part  700-End) ... 

31  (Parts  0-199) 


Price  Revision  Date 

$23.00    July  1,  1987 

20.00    July  1,  1988 

8.50    July  1.  1987 

18.00     July  1, 1988 

13.00    July  1. 1987 


(Part  200-End) 16.00 


July  1, 1987 


32  (Parts  1-189) 

(Parts  190-399).., 
(Parts  400-629)... 
(Parts  630-699)... 
(Parts  700-799)... 
(Parts  800-End) , 

33  (Parts  1-199) 

(Part  200-End)... 

34  (Parts  1-299) 

(Parts  300-399).. 
(Part400-End).. 

35. 


20.00  July  1.  1987 

23.00  July  1,  1987 

21.00  July  1.  1987 

13.00  •••July  1.  1986 

15,00  July  1,  1988 

16.00  July  1,  1987 

27.00  July  1,  1988 

19.00  July  1.  1987 

20.00  July  1,  1987 

11.00  July  1.  1987 

23.00  July  1.  1987 

9.50  July  1,  1988 


36  (Parts  1-199) - 12.00 


July  1.  1988 


(Part  200-End). 

37 

38  (Parts  0-17) 

(Part  18-End).. 
39 

40  (Parte  i-si) 

(Part  52) 

(Parts  53-60).... 
(Parts  61-80).... 
(Parts  81-99).... 
(Parts  100-149) 
(Parte  150-189) 


20.00 July  1,  1988 

13.00  July  1.  1988 

21.00  July  1,  1987 

19.00  July  1,  1988 

13.00  July  1.  1988 

21.00  July  1. 1987 

26.00  July  1,  1987 

24.00  July  1.  1987 

12.00  July  1,  1988 

25.00  July  1.  1987 

23.00  - July  1.  1987 

18.00  July  1.  1987 


(Parte  190-399) 29.00     July  1.  1987 

(Parte  400-424) 22.00     July  1.  1987 

(Parte  425-699) 21.00     July  1.  1987 

(Part  700-End) 27.00    July  1.  1987 

41  (Chapters  1-100) 10.00     July  1.  1988 

(Chapter  101) 23.00     July  1.  1987 

(Chapters  102-200) 12.00    July  1.  1988 

(Chapter  201-End) 8.50    July  1.  1987 


42  (Parte  1-60) 15.00 

(Parte  61-399) 5.50 

(Parte  400-429) 21.00 

(Part  430-End) 14.00 

43  (Parte  1-999) 15.00 

(Parte  1000-3999) 24.00 

(Part  4000-End) 11.00 

44 18.00 

45  (Parte  1-199) 14.00 


Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1.  1987 


(Parts  200-499). 


9.00     Oct.  1.  1987 


(Parte  500-1199) 18.00 

(Part  1200-End) 14.00 

46  (Parte  1-40) 13.00 

(Parte  41-69) 13.00 

(Parts  70-89) 7.00 

(Parts  90-139) 12.00 


Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1.  1987 
Oct.  1.  1987 
Oct.  1,  1987 


Footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MOflTH 
(Comprising  a  cempl«t«  CFR  t«t) 


Title 
(Parts  140- 
(Parts  156- 


155). 
165). 


Price  Revision 

$12.00    Oct.  1, 

14.00     Oct.  1. 


(Parts  166-199) 13.00  Oct.  1. 

(Parts  200-499) 19.00  Oct.  1. 

(Part  500-End) 10.00  Oct.  1. 

47  (Parts  0-19) 17.00  Oct.  1, 

(Parts  20-39) 21.00  Oct.  1. 

(Parts  40-d89) 10.00  Oct.  1. 

(Parts  70-79) 17.00  Oct.  1, 

(Part  80-End) 20.00  Oct.  1. 

48(Chapterl.  Parts  1-51) 26.00  Oct.  1. 

(Chapter  1,  Parts  52-99) 16.00  Oct.  1, 

(Chapter  2,  Parts  201-251) 17.00  Oct.  1. 

(Chapter  2.  Parts  252-299) 15.00  Ogt.  1, 

(Chapters  3-6) 17.00  Oct.  1. 

(Chapters  7-14) 24.00  Oct.  1. 


Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
1. 


(Chapter  15-End) 23.00  

49  (Parts  1-99) lO.OO  

(Parts  100-177) 25.00  .....". 

(Parts  178-199) 19.00  

(Parts  200-399) 17.00  

(Parts  400-999) 22.00  

(Parts  1000-1199) 17.00  

(Parts  1200-End) 18,00  

50  (Parts  1-199) le.OO  Oct. 

(Parts  200-599) 12.00  Oct.  1. 

(Part  600-End) 14.00  Oct.  1, 

CFR  Index  and  Findings  Aids 28.00  Jan.  1, 

Complete  1988  CFR  set 595.00  

Complete  1987  CFR  set 595.00  

Microfiche  CFR  edition: 

Complete  set  (one-time  mailing) 125.00  

Complete  set  (one-time  mailing) 115.00  

Complete  set  (one  time  mailing) pending  

Subscription  (mailed  as  issued) 185.00  

Subscription  (mailed  as  issued) 185.00  

Individual  copies 3.75  


Date 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1988 
1988 
1987 

1984 
1985 
1986 
1987 
1988 
1988 


•No  amendments  to  this  volume  were  promulgated  during  the  perlor  January  1,  1987 
through  December  31.  1987.  The  CFR  volume  issued  as  of  January  1.  1987  should  be  re- 
tained. 

••No  amendments  to  this  volume  were  promulgated  during  the  period  April  1,  1980 
through  March  31. 1988.  The  CFR  volume  issued  as  of  April  1, 1980  should  be  retained. 

•••No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1986 
through  June  30,  1988.  The  CFR  volume  issued  as  of  July  1. 1986  should  be  retained. 

Order  from  Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washing- 
ton, DC  20402.  Charge  orders  (VISA,  CHOICE,  MasterCard,  or  GPO  Deposit  Account)  may 
be  telephoned  to  the  GPO  order  desk  at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern 
time,  Monday-Friday  (except  holidays). 


Oth«r  R*lat*d  Publications 


Revision  Date 
daily 


Title  Price 

Federal  Register -$340.00    

Federal   Register   Document   Drafting 

Handbook 4.75    April  1986 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations     10.00    Jan.  1. 1986 

1988  Supplement— February  5,  1988 

Federal  Register,  Part  II 1.50     Jan.  1,  1988 

List  of  Sections  Affected.  1949-1963 Out  of 

print    1966 

List  of  CFR  Sections  Affected,   1964- 
1972 

(Titles  1  through  27)  Vol.  I Out  of 

print    1980 

(Titles  28  through  50)  Vol.  II 14.00     1980 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 21.00 

Individual  copies 1.50    monthly 

Federal  Register  Index: 

Yearly  subscription 19.00 

Individual  copies 1.50    monthly 


UMI 


%iLf  n 


NOVEMBER  1988 
CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  1988 


TITLE  1— GENERAL  PROVISIONS 

Chapter  I — Adminittrativ*  Cemmitt** 
off  th«  Federal  Register 

Page 

3.4    (b)(3).  (4),  (7),  and  (8)  re- 
vised; (b)(9)  added 28627 

Chapter  III— Administrative 
Conference  of  the  United  States 

305.88-1    Added 26026 

305.88-2    Added 26027 

Section  and  footnote  correct- 
ed  39588 

305.88-3    Added 26028 

305.88-4    Added 26029 

305.88-5    Added 26030 

305.88-6    Added 39585 

305.88-7    Added 39586 

305.88-8    Added 39587 

310.13    Added 26032 

Title  1 — Proposed  Rules: 

2. 29990.30754 

3 29990,30754 

5—7  (Subchap.  B) 29990,  30754 

8—10  (Subchap.  C) 29990,  30754 

11 29990,30754 

12 _ 29990.  30754 

15—22  (Subchap.  D) 29990,  30754 


TITLE  3— THE  PRESIDENT 

Proclamations 

5618  SeeProc.  5832 23199 

5760  855 

5761  1464 

5762  1980 

5763  2719 

5764 2814 

5765  3183 

5766  3185 

5767  3327 

5768  3573 

Correction 3807 

5769  3575 

5770  4105 

5771  4373 

5772  4375 

5773  4953 

5774  7323 

5775  7723 

5776  8863 

5777  9420 


Pace 

5778  9425 

5779  9850 

See  Proc.  5911 47413 

5780  10239 

5781  10514 

5782  10516 

5783  10517 

5784  10519 

5785  10521 

5786  10523 

5787  11031 

See  Proc.  5911 47413 

5788  11489 

5789  11809 

5790  11811 

5791  11813 

5792  12365 

5793  12367 

5794  12369 

5795  12671 

5796  12673 

5797  13094 

I  5798  13235 

5799  13237 

5800  14773 

5801  15347 

5802  15643 

5803  15645 

5804  15647 

5805 15785 

See  Proc.  5911 47413 

5806  15793 

5807  16235 

5808  16237 

5809  16239 

5810  16241 

5811  16377 

5812  16530 

5813  16532 

5814  16533 

5815  16689 

5816  16856 

5817  16857 

5818  17003 

5819  17005 

5820  17007 

5821  17009 

5822  17167 

5823  - 17447 

5824  • 17683 

5825  ^v 18543 

5826 18814 

5827  19213 

5828  19215 

5829  22289 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  19M 


TITLE  3  PredaiMfions— Con.     Pve 

5830  22461 

5831  22463 

5832  23199 

5833  23201 

5834  , 23377 

5835  24436 

5836  24921 

5837  25300 

5838  25301 

5839  25479 

5840  26984 

5841  28175 

5842  28624 

5843  29219 

5844  29872 

5845  30421 

5846  30827 

5847  32193 

5848  32883 

5849  32885 

5850  32887 

5851  35061 

5852  35063 

5853  35065 

5854  36191 

5855  35193 

5856  35195 

5857  35283 

5858  35423 

5859  „ 35987 

5860  35989 

5861  36229 

5862  36231 

5863  36233 

5864  37724 

5865  37983 

5866  37985 

5867  38887 

5868  38689 

5869  38691 

5870  38693 

5871  38695 

5872  38697 

5873  38699 

5874  38701 

5875  39071 

5876  39073 

5877  39075 

5878  39077 

5879  39888 

5880  40201 

5881  40395 

5882  40863 

5883  41305 

5884  41307 


Pace 

5885  41561 

5886  42981 

6887  43185 

5888  43413 

5889  43415 

5890  43417 

5891  43843 

5892  44167 

5893  44169 

5894  46059 

5895  46061 

5896  45063 

5897  45239 

5898  46241 

6899  45243 

5900  45251 

5901  46253 

5902  46255 

5903  45439 

5904  46441 

5905  46443 

5906  46881 

5907  45883 

5908  47485 

Amended  by  Proc.  5916 48241 

6909  47487 

6910  47489 

5911  47413 

5912  „ 47619 

6913  47621 

5914  48237 

5915  48239 

5916  48241 

5917  48503 

ExMuflv*  Onl«ra 

1557  Revoked  by  PLO  6688 46871 

7127  Partially  revoked  by  PLO 

6688 46871 

10421  Revoked  by  EO  12656 47491 

10480  Amended  by  EO  12649 30639 

10631  Amended  by  EO  12633 10355 

11096  See   Notice  of  Mar.  15 

(PR  Doc.  88-5617) 8530 

11183    Amended  by  EO  12653 38705 

11269    Amended  by  EO  12647 29323 

11480    Superseded       by       EO 

12640 16996 

11490  Revoked  by  EO  12656 47491 

12148  Amended  by  EO  12657 47613 

12163  Amended  by  EO  12639 16691 

12171  Amended  by  EO  12632 9852 

12215  Amended  by  EO  12652 36775 

12241  Amended  by  EO  12657 47513 

12301  Revoked  by  12625 2812 
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Pace 

12364    Amended  by  EO  12645 26750 

12513    See  Notice   of   Apr.   25, 

1988 15011 

12537    Amended  by  EO  12624 489 

12552    Superseded        by        EO 

12637 15349 

12569  See  EO  12632 9852 

12578  Superseded   by   EO 

12622 222 

12587    Superseded       by       EO 

12629 ..7875 

12607  Amended  by  EO  12627 6553 

12622  222 

12623  ~.  487 

12624  489 

12625  2812 

12626  6114 

12627  6553 

12628  7725 

12629  7875 

12630  8859 

12631  9421 

12632  9852 

12633  10355 

12634  11041 

12635  12134 

12636  13239 

12637  16349 

12638  15649 

12639  16691 

12640  16996 

12641 18816 

12642  21975 

12643  24247 

12644  26417 

12645  26750 

12646  26986 

12647  29323 

12648  30637 

12649  30639 

12650  35285 

12651  35287 

12652  36775 

12653  38705 

12654  39890 

12655  45445 

12656  47491 

12657  47513 

12658  47517 

Administrative  Orders 

Memorandums 

Jan.  27,  1988 3571 

Jan.  28. 1988 2816 

Mar.  31,  1988 11039 


Page 

May  23,  1988 26023 

July  21,  1988 28177 

Corrected 28938 

Aug.  11.  1988 30641 

Aug.  17.  1988 34711 

Sept.  15.  1988 36430 

Sept.  29.  1988 38703 

Oct.  26.  1988 43999 

Notices 

Apr.  25.  1988 15011 

Nov.  8.  1988 45750 

Orders 

Aug.  25.  1988 32881 

Oct.  15.  1988 ~ 40696 

Presidential  Determinations 

No.   88-1   of   Oct.   5.    1987    See 
Presidential    Determination 

No.  88-16  of  May  20. 1988 21405 

No.  88-2  of  Oct.  30.  1987 399 

No.  88-4  of  Dec.  17,  1987 773 

No.  88-5  of  Jan.  15,  1988 3325 

No.  88-6  of  Jan.  19,  1988 1601 

No.  88-7  of  Jan.  19,  1988 3845 

No.  88-8  of  Jan.  29,  1988 3847 

No.  88-9  of  Feb.  9,  1988 5749 

No.  88-10  of  Feb.  29,  1988 11487 

No.  88-11  of  Mar.  7,  1988 9423 

No.  88-15  of  May  20,  1988 20595 

No.  88-16  of  May  20.  1988 21405 

No.  88-17  of  May  27.  1988 24434 

No.  88-18  of  June  3.  1988 21407 

No.  88-19  of  June  7.  1988 26419 

No.  88-20  of  July  26.  1988 33801 

No.  88-21  of  Aug.  1,  1988 30825 

No.  88-22  of  Sept.  8.  1988 35289 

No.  88-23  of  Sept.  13.  1988 37539 

No.  88-24  of  Sept.  13.  1988 39583 

No.  88-25  of  Sept.  29.  1988 40013 

No.  89-1  of  Oct.  3.  1988 44373 

No.  89-2  of  Oct.  5.  1988 45249 

No.  89-3  of  Oct.  13.  1988 44375 

No.  89-4  of  Oct.  20.  1988 44377 

No.  89-5  of  Oct.  24,  1988 46601 

No.  89-6  of  Oct.  31,  1988 .....46427 

Presidential  Findings 

Jan.  12,  1988 999 

Chaptar  I— Executive  Office  of  the 
President 

102    Added 25879.  25885 

102.103    Amended 25879 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  1988 


TITLE  3 

102.170 


Chapter  I — Con.  pmc 

(c)  revised 25879 


TITLE  4— ACCOUNTS 

Choptsr  I — General  Accounting 
Office 

7.3    Revised. 26421 

Title  4 — Proposed  Rules: 

7 - 15043 

TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Office  of  Personnel 
Management 

110.201    (b)      table      amended 

(OMB  numbers) 19147 

213.3102    (q)  amended 15353 

213.3201  (b)  removed 15353 

213.3202  (e)  revised;  (g) 
added 15353 

297    Revised 1998 

300  Authority  citation  revised; 
section  and  subpart  author- 
ity citations  removed 34274 

300.603  (a)  introductory  text 
and  (1)  revised;  (a)  (2)  and 
(3)  amended;  (a)(4)  removed; 

(d)  and  (e)  added 34274 

302    Authority  citation  revised; 

section    authority    citations 
removed 35292 

302.101  (a),  (b).  and  (c)(7)  re- 
vised  35292 

302.102  (b)  introductory  text 
amended;  (b)  (1)  and  (2) 
added 35292 

302.201    Revised 35292 

302.302  (a),  (b).  and  (c)  redesig- 
nated as  (b),  (c),  and  (d); 
new  (b)  revised;  new  (a) 
added 35292 

302.303  (a),    (b)    introductory 

text  and  (c)(1)  revised 35292 

302.304  (a)  and  (d)  revised;  new 

(e)  added 35293 

302.401  (a)  Introductory  text 
revised 35293 

302.402  Revised 35293 

307.102  Revised 20807 

307.103  Revised 20807 

307.104—307.107    Removed 20807 


Page 
316    Authority      citation       re- 
vised  20807 

316.302    (c)(2)  revised 20808 

316.402    (b)(4)  revised 20808 

316.801  (Subpart  H)  Re- 
moved  28364 

330  Authority  citation  re- 
vised  28364.  45066 

330.201—330.209     (Subpart     B) 

Revised 45067 

330.301—330.307     (Subpart     C) 

Revised 28364 

330.404    (c)  amended 28366 

330.701    (b)  revised 28366 

332.214    Revised 28366 

332.406  Authority  citation  re- 
moved  28366 

333.101  Amended 35293 

333.102  Redesignated  as 
333.201  and  revised;  new 
333.102  added 35293 

333.201—333.202     (Subpart     B) 

Heading  added 35294 

333.201  Redesignated  from 
333.102  and  revised 35293 

333.202  Added 35294 

338.202  (d)  removed 15354 

351    Authority      citation      re- 

Yjsg^ 45068 

351.1001— 351.1005   (Subpart 

Removed 45069 

353  Heading  and  authority  ci- 
tation revised 858 

353.101  Revised 858 

353.102  Amended 858 

353.103  (b)  and  (c)  redesignat- 
ed as  (c)  and  (b)  and  re- 
vised  859 

353.104  Removed;  new  353.104 
redesignated    from    353.106 

and  revised 859 

353.105  Removed;  new  353.105 
redesignated  from  353.107 859 

353.106  Redesignated  .  as 
353.104  and  revised 859 

353.107  Redesignated  as 
353.105 859 

353.201    Revised 859 

353.203  Revised 859 

353.301  Removed;  new  353.301 
redesignated    from    353.302 

and  revised. 859 

353.302  Redesignated  as 
353.301    and    revised;    new 
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Page 

353.302    redesignated    from 
353.304  and  revised 859 

353.303  Removed;  new  353.303 
redesignated  from  353.307 859 

353.304  Redesignated  as 
353.302    and    revised;    new 

353.304  redesignated    from 
353.306 859 

353.305  Removed;  new  353.305 
redesignated    from    353.501 

and  revised 859 

353.306  Redesignated  as 
353.304;  new  353.306  added 859 

353.307  Redesignated  as 
353.303 859 

353.308  Removed 859 

353.401    Revised 860 

353.501    (Subpart    E)    Heading 

removed 860 

353.501    Redesignated  as 

353.305  and  revised 859 

531    Authority  citation  revised; 

section  and  subpart  author- 
ity citations  removed 34274 

531.203    (b)(1)  revised 34274 

550.801—550.808     (Subpart     H) 

Authority  citation  revised 18072 

550.801    (a)  revised;  interim 18072 

Confirmed 45886 

550.805  (f)  redesignated  as  (g); 

new  (f)  added;  interim 18072 

Confirmed 45886 

550.806  Redesignated  as 
550.807;  new  550.806  added; 
interim 18072 

Confirmed 45886 

550.807  Redesignated  as 
550.808;  new  550.807  redesig- 
nated from  550.806;  inter- 
im  18072 

Confirmed 45886 

550.808  Redesignated  from 
550.807;  interim 18072 

Confirmed 45886 

550.901—550.907  (Subpart  I) 
Appendix  A  amended;  inter- 
im  36557 

551.203  (b)  amended;  (c)  re- 
moved; interim 1740 

551.204  (b)  revised. 1332 

Introductory  text  and  (a)  re- 
vised; interim 1740 

551.207  Removed;  new  551.207 
redesignated  from  551.208; 
interim 1740 


Page 

551.208  Redesignated  as 
551.207;  new  551.208  redesig- 
nated from  551.209  and  (a), 
(c),  and  (d)  amended;  inter- 
im  1740 

551.209  Redesignated  as 
551.208  and  (a),  (c),  and  (d) 
amended:  interim 1740 

551.401  (b)  revision,  (c)  redes- 
ignation  as  (d).  and  new  (c) 
addition  confirmed 27147 

551.511  (b)(2)  revision,  (b)  (3) 
through  (7)  redesignation  as 
(b)  (4)  through  (8).  new 
(b)(3)  addition,  and  (b)  in- 
troductory text  republica- 
tion confirmed 27147 

595.105  (b)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 
new  (c)  added;  interim 8141 

(b)  revision,  (c)  and  (d)  redes- 
ignation as  (d)  and  (6).  and 

new  (c)  addition  confirmed 24011 

595.107    (c)  amended;  interim 8142 

(c)  amendment  confirmed 24011 

630  Authority  citation  re- 
vised  7326. 

14775.  45887 

Authority  citation  corrected 8301 

630.305    Revised 42933 

630.901—630.914      (Subpart      I) 

Revised;  interim;  eff.  to  9- 

30-88 7326 

630.902    Amended;  interim  eff. 

to  9-30-88 14775 

630.906    (b)  corrected 10036 

(c)  revised;  Interim  eff.  to  9- 

30-88 14775 

630.913    (a)  revised;  interim  eff. 

to  9-30-89 45887 

723    Added 25880.  2588» 

723.170    (c)  revised 25880 

734.405  Flush  text  following 
(a)(2)  revised 28179 

734.406  (a)  revised 28179 

734.901—734.903      (Subpart      I) 

Added 28180 

752  Authority  citation  re- 
vised  21621 

752.201  (b).  (c).  and  (d)  re- 
vised  21622 

752.203  (d)  revised;  (f)  redesig- 
nated as  (g);  new  (f )  added 21622 

752.401—752.406     (Subpart     D) 

Heading  revised 21622 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  19M 


TITLE  5     Chapter  I — Con.  p^e 

752.401  Revised 21622 

752.402  Revised 21623 

752.403  (a)  revised 21623 

752.404  (b)(1)  and  (c)(3) 
amended;  (b)(3)  introducto- 
ry text  and  (il)  through  (iv). 
(d)(1),  and  (e)  revised; 
(b)(3Kv)  removed. 21623 

752.405  (b)  revised 21624 

831.111    Added 35295 

831.201  (a)(5)  removed;  (a)  (6) 
through  (18)  redesignated  as 
(a)  (5)  through  (17);  Inter- 
im  42936 

831.202  Redesignated  from 

831.307  and     heading     re- 
vised  10055 

831.203  Redesignated         from 

831.308  and     heading     re- 
vised  10055 

831.301  (a)(2).  (bK2)  and  (d)  re- 
vised  6555 

831.307  Redesignated  as 

831.202  and     heading     re- 
vised  10055 

831.308  Redesignated  as 

831.203  and     heading     re- 
vised  10055 

831.309  Added;  interim 42936 

831.802  Redesignated  as 
831.803;  new  831.802  added 35295 

831.803  Redesignated  as 
831.804;  new  831.803  redesig- 
nated from  831.802 35295 

831.804  Redesignated  from 
831.803 35295 

831.2201—831.2206  (Subpart  V) 

Authority  citation  revised 11634 

831.2203  (e)  revised;  interim 11634 

831.2204  (b)  revised;  interim 11634 

831.2207    Added;  interim 11634 

841.504    (1)  added;  Interim 16535 

842.309    Added;  interim 42937 

842.701—842.706     (Subpart     O) 

Authority  citation  revised 11635 

842.702    Amended;  Interim 11635 

842.704  Revised;  interim 11635 

842.705  (b)  revised;  interim 11635 

842.707    Added;  interim 11635 

843.102    Amended;  interim 16536 

844    Added;  Interim 33436 

870.401    (j)  addition  at  52  PR 

39494  confirmed 32368 

(f )  (2)  and  (3)  revised 40715 


P««e 

870.501  (d)  (4)  and  (6)  amend- 
ed  19743 

870.601    (a)(4)  amended 19743 

(c)(4)  amended 32368 

(a)(2)  revised 40716 

870.701    (aK2)  amended 19743 

871.401    (i)  addition  at  52  FR 

39494  confirmed 32368 

871.501    (d)  revised 32368 

872.401    (1)  addition  at  52  FR 

39495  confirmed 32368 

872.501    (d)  revised 32368 

873.501  (d)  revised 32368 

890  Authority  citation  re- 
vised  40203.  45070 

890.101    Amendment  at  52  FR 

39496  confirmed 32368 

(a)  amended;  interim 45070 

890.103  (c)  revised 2 

890.104  (a)  revision  at  52  FR 
39496 32368 

890.301  (y)  revised 15355 

(q)  revision  and  (aa)  addition 

at  52  FR  39496  confirmed 32368 

(g)(4)  amended;  interim;  eff. 
1-9-89 45070 

890.302  (a)     revised;     interim; 

eff.  1-1-89 45070 

890.303  (c)  revision  at  52  FR 
39496  confirmed 32368 

(a)  revised 40716 

(g)  added;  interim;  eff.   1-9- 
89 45070 

890.304  (b)(1)  revision  and 
(bK2)(iv)  addition  at  52  FR 
39496  confirmed 32368 

(a)(S)   and   (b)(2Kiii)   amend- 
ed  32369 

890.306  (b)  revision,  (g)  redes- 
ignation  as  (h).  and  new  (g) 
addition  at  52  FR  39496  con- 
firmed  32368 

890.502  (a)  redesignation  as 
(a)(1).  new  (a)(2)  and  (f)  ad- 
dition, and  (b)(1)  amend- 
ment at  52  FR  39497  con- 
firmed  32368 

890.701    Amended;  interim. 860 

Amended 28366 

Amendment  confirmed 28997 

Annual  determination 35991 

890.803    (a)(3)(l)  revision  at  52 

FR  39497  confirmed. 32368 
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Page 

(a)(1)  and  (b)  revised; 
(a)(3)(iii)  amended;  (a)(3) 
(iv)  and  (v)  added;  Interim 45070 

890.805  (b)(2)  revision  at  52  FR 
39497  confirmed 32368 

Introductory  text  revised; 
(c)(2)  amended;  (c)(3),  (d), 
and  (e)  added;  interim 45071 

890.806  (b)  revision  at  52  FR 
39497  confirmed 32368 

890.807  (a)(3)    amendment    at 

52  FR  39497  confirmed 32368 

(a)(1)  Introductory  text  re- 
vised; (b)  and  (c)  redesignat- 
ed as  (c)  and  (d);  new  (b) 
added;  interim 45071 

890.808  (b)(1)  amendment  and 
(d)  revision  at  52  FR  39497 
confirmed 32368 

(a)  and  (b)(2)  amended;  (b)(1) 

revised;  interim 45071 

890.901—890.902      (Subpart      I) 

Added;  Interim 40203 

930.301—930.304     (Subpart     C) 

Added;  Interim 26562 

950    Revised 19147 

1001  Authority  citation  re- 
vised  13097 

1001.735-202    (b)(5)  added 13097 

1001.735-206a    Added 13097 

1001.735-303    (b)(5)  added 13098 

Chapter  II — Merit  Syttemi  Protection 
Board 

1200  Revised 22465,  46843 

1200.10    (g)  corrected 23850 

1201  Appendix     II    amended...40015. 

47927 

1207    Added 25881.  25885 

1207.170    (c)  revised 25881 

1253.1    Revised 41149 

1260.3    Revised 41149 

1262    Added 25881.  25885 

1262.170    (c)  revised 25881 

Chapter  III — Office  of  Management 
and  Budget 

1320    Revised 16623 

Chapter  Vi — Federal  Retirement 
Thrift  Investment  Board 

1600.3    (d)  revised 23379 

1600.10    (d)  revised 23379 

1600.13    (d)  revised 23379 


Page 

1605.8    (b)(2)  revised 31629 

1620    Authority  citation 

added 10038 

1620.1     (Subpart     A)    Heading 

added;  Interim 
1620.10—1620.19     (Subpart     B) 

Added;  interim 10038 

1620.30—1620.40     (Subpart     C) 

Added;  Interim ! 10039 

1620.34    Amended;  interim 17685 

1620.50—1620.57     (Subpart     D) 

Added;  interim 10041 

1630.4    (a)  revised 31629 

1630.12    (a)  revised 31629 

1630.14    (a)  revised 31629 

1630.17    (c)  revised 31629 

1631.3  (b)  revised 31629 

1631.4  (a)  revised 31630 

1631.6    (a)  revised. 31630 

1631.10    (a)  revised 31630 

1632  Added 36777 

1633  Added;  interim 11815 

1645    Added;  interim 15621 

1650.26  (c)  revised 31630 

1650.27  (e)  revised 31630 

1650.50—1650.52     (Subpart     J) 

Added;  interim 8421 

Chapter  XIV — Federal  Labor  Rela- 
tions Authority,  General  Counsel 
of  the  Federal  Labor  Relations  Au- 
thority and  Federal  Service  Im- 
passes Panel 

2416    Added 25881.  25885 

2416.170    (c)  revised 25881 

Chapter      XIV    Appendix      A 

amended 25129 

Title  5 — Proposed  Rules: 

213 1789,  30061.  31012 

300 13124.  15400,  23123,  32053,  40546 

317 27695 

408 


.1789 
.9121 
...408 


330 

338 

339 

351 

359 30061 

430... 29684.  38954 

432 38954 

531 ~ 4986,  13124 

534 29684 

536 30061 

581 34305 

630 » 16554 

831 29057 
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Title  5— Proposed  Rule* — Con.  Piwe 

841 29057 

870 5984.  40232 

890 _ 898. 

5984.  7763.  26781.  29686.  34305 

950 4681 

1263 32623 

1260 32623 

1632 11864 

2411-2472  (Ch.  XTV) 18843 

2431 10885 


TITLE  7— AGRICULTURE 

Subtm*  A— Offic*  of  the  Secretary 
of  Agricultur* 

1.123    List  revised 5969 

1.130—1.151  (Subpart  H)  Au- 
thority citation  revised 1001. 

7177.  35296 
1.131    (a)  amended 1001 

(a)  amended;  authority  cita- 
tion removed 35296 

1.142    (a)(l)and(3),  (b)and(c) 

revised 7177 

1.180—1.203  (Subpart  J)  Re- 
vised  36949 

ld.7    Revised 28628 

ld.l0    Revised 31639 

2  Authority  citation  correct- 
ed  11636.23167 

2.19  Revised 18254 

2.20  Removed 18254 

2.23    (a)(17)  added 7877 

(a)(17)  corrected 11636 

(a)(18)  added 46429 

2.25    (b)(23)  added 32029 

2.27  (a)(12)  removed;  (a)  (2), 
(3).  (5)  through  (11).  and 
(13)  through  (17)  redesig- 
nated as  (a)  (1)  through 
(14);  new  (a)(ll),  (c). 
(dK2)(i)  and  (3),  (e)(1), 
(f)(4),  and  (gK3)(iv)  amend- 
ed; (a)  heading  and  new  (2) 
revised:  (h)  added 21977 

2.29  (c)(8)  revised 22466 

2.30  (a)(88)  added 6783 

(f )  added. 16013 

2.42  Added 18254 

(b)  introductory  text  correct- 
ed  26217 

(p)  revised 45257 

2.43  Added 18256 

(b)  and  (f)  corrected 26217 

(a)  revised 45257 


Pace 

2.44  Added 18256 

2.45  Added 18258 

2.59  (Subpart  O)    Revised. 18258 

2.60  Removed 18258 

2.62    Removed ^18258 

2.70    (a)(32)  added 7877 

(a)(32)  corrected 11636 

(a)(33)  added 46429 

2.75    (aK24)  added 32029 

2.107  (a)(35)  added 6783 

2.84    (a)(6)    removed;    (a)    (7) 

through  (11)  redesignated  as 
(a)  (6)  through  (10);  (a)  (1), 
(4),  and  (6)  introductory 
text     and     (iii)     amended; 

(a)(2)  revised 21978 

2.86  (a)  introductory  text,  (3) 
(iU)  and  (iv).  and  (4)(iU) 
amended;  (a)(4)(U)  (a),  (b) 
and  (c)  redesignated  as 
(a)(4)(U)  (A),  (B).  and  (C); 
(a)(5)  added 21978 

2.88  (a)  introductory  text 
amended;  (a)(5)  added 21978 

2.89  (a)  introductory  text 
amended 21978 

2.108  (a)(28)  added 6783 

6.90—6.93  (Subpart)    Authority 

citation  revised 28181 

6.91    (a)(2)  revised;  interim 28181 

7.9    (d)  and  (e)  revised 23749 

7.27    (a)  corrected 1441 

12.1  (b)(3)  corrected 3999 

12.2  (a)(28)  corrected 3999 

12.5    (c)  amended 3999 

12.23    (a)  revised 3999 

12.31    (cH3)(i)  amended 3999 

16.4  Revised 40717 

16.5  Revised 40717 

26.3  (b)  introductory  text  re- 
published; (b)(1)  and  (e)(1) 
revised;  (c)  introductory 
text  and  (e)(2)(ii)  amended; 
(e)(4)  removed;  interim. 31641 

Confirmed 47657 

Chapter  I — Agricultural  Markating 
Sarvic*  (Standards,  Intpactions, 
Marketing  Practice*),  Deportment 
of  Agriculture 

27    Authority  citation  revised 29326 

27.80    (a),  (b),  and  (d)  through 

(h)  revision  confirmed 2213 

I  27.81    Revision  confirmed 2213 
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Pace 

27.93  Revised 29326 

27.94  Revised. 29327 

27.95  Revised 29327 

27.96  Revised 29327 

27.97  Removed;  new  27.97  re- 
designated from  27.98  and 
revised 29327 

27.98  Redesignated  as  27.97 
and  revised;  new  27.98  redes- 
ignated from  27.99  and  re- 
vised  29327 

27.99  Redesignated     as      27.98 

and  revised 29327 

Redesignated  from  27.101 29328 

27.100  Removed;  new  27.100  re- 
designated from  27.102 29328 

27.101  Redesignated  as  27.99 29328 

27.102  Redesignated  as 
27.100 29328 

28.116  (a)  revision  confirmed 2213 

28.117  Revision  confirmed 2213 

28.120    Revision  confirmed 2213 

28.122  Revision  confirmed 2213 

28.123  Revision  confirmed 2213 

28.148  Revision  confirmed 2213 

28.149  Revision  confirmed 2213 

28.151    Revision  confirmed 2213 

28.184    Revision  confirmed 2213 

28.909  (b)  revision  confirmed 2213 

(b)  revised 20089 

28.910  (b)  revision  confirmed 2213 

28.911  Revision  confirmed 2213 

Revised 20090 

28.956    Revision  confirmed 2213 

29.8001    Table  amended 33097 

58.12    (h)  revised 20278 

58.33    Revised 20278 

58.42  Revised 20278 

58.43  Revised 20278 

58.44  Revised 20278 

58.45  Revised 20278 

58.47    Revised 20278 

59.411    (d)  revised 23751 

61.43  Revision  confirmed 2213 

61.44  Revision  confirmed 2213 

61.45  Revision  confirmed 2213 

61.46  Revision  confirmed 2213 

68    Authority  citation  revised 26751 

68.1—68.92  (Subpart  A)  Re- 
vised  3722 

68.90    Table  3  corrected 6059 

68.605    Amended 26751 

68.607    Revised 28762 


Chapter  II — Food  and  Nutrition 
Service,  Department  of  Agriculture 

Page 

210.1—210.3  (Subpart  A)  Re- 
vised  29147 

210.4—210.8  (Subpart  B)  Re- 
vised  29150 

210.9—210.16  (Subpart  C)  Re- 
vised  29152 

210.10  (h)  revised 25308 

210.16    (d)  amended 4379 

210.17—210.20  (Subpart  D)  Re- 
vised .  29157 

210.21— 210.23  (Subpart  E)  Re- 
vised  29162 

210.24—210.29  (Subpart  F)  Re- 
vised  29162 

210.27    (c)  revised;  interim 27475 

210  Appendixes  A,  B,  and  C  re- 
vision at  51  FR  34890  con- 
firmed; Appendixes  A  and  C 

amended 29164 

220.8    (b)(2)  revised 25308 

225  Authority  citation  re- 
vised  4829 

225.2    Amended. 4829 

225.5    (a)  revised 4829 

225.7  (j)  introductory  text 
amended;  (j)(6)  added 4829 

225.8  (b)  (1)  and  (7)  amended 4830 

225.9  (e)(l)(i)  revised;  (e)(8) 
amended 4830 

225.11  (b)(l)(i),  (c)  (1)  and  (4), 

and  (e)  amended 4830 

225.14    (c)  amended 4830 

225.16  (e)  (3)  and  (13)  amend- 
ed  4830 

225.18  (c)(1)  amended 4830 

225.19  (d)  amended 4830 

225.20  (a)(5)  revised 4830 

225.21  (a)  and  (c)  amended; 
(b)(2)  and  (d)  revised 4830 

225.23    (a),    (b).    (d).    and    (e) 

amended 4831 

226.20    (b)  revised 25308 

246  Authority  citation  re- 
vised  25314 

246.4    (a)(8)  revised; 

(a)(14)(vlii)  added;  interim 25314 

246.7  (d)(1)  revised;  (f)(4)  re- 
moved; (h)(9)  added 35301 

246.10  (f )  added;  interim 25314 

246.12  (f)(3)  revised;  (k)(l)(lv) 
redesignated     as     (k)(l)(v); 

new  (lt)(l)(iv)  added 35301 
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TITLE  7     Choptar  II — Con.  Pace 

246.14    (a)(2)  revised;  interim 25314 

246.16  (c)(3)(i)  and  (ii)  revised: 
(cKSXill)  added 2221 

(b)(2)  revised;  (g)  added;  inter- 
im  25315 

246.25  (bK2)  revised. 15653 

246.26  (d)  revised 35301 

246.28    Table    amended    (OMB 

nimibers) 15653 

247  Authority  citation  re- 
vised  4838 

247.2  Amended 4838 

247.5  (a)  introductory  text  re- 
vised; (a)  (15)  and  (16)  and 

(c)  republished 4839 

247.7  (a)(1)  through  (3)  repub- 
lished; (b)(2)  and  (g)  re- 
vised  4839 

247.10    Revised 4840 

247.24    Added 4841 

250    Revised;  interim 20426 

Authority  citation  revised 20598, 

22469,  26219.  27475.  46080 

250.3  Amended... 20598 

Amended;  interim 27475 

250.13  (a)(2)  revised;  (g)  and 
(h)  redesignated  as  (h)  and 

(i);  new  (g)  added;  interim 22469 

(a)  revised;  (j)  and  (k)  added; 
interim 27475 

250.17  (d)  redesignated  as  (e); 
new  (d)  added:  OMB  state- 
ment amended;  interim 27476 

250.23    Added:  interim. 27476 

250.30    (d)  and  (e)  revised 20598 

(b)(1)  amended;  interim. 27476 

(k)(4)  added 46080 

250.47  (a)  revised;  interim 27476 

250.48  (a)  text  redesignated  as 
(aKl);  (a)(2)  added 26219 

(c).  (d).  (e)  and  (f)  redesignat- 
ed as  (d).  (e),  (f)  and  (g); 

new  (c)  added;  interim 27476 

251.10    (f )  revised 15357 

252.2    Amended;  interim 34014 

252.4  (b)  revised;  interim 16379 

(c)(4)(iU)  added;  interim 34014 

271.1  Amendment  in  part  at  52 
PR  7556  confirmed;  eff.  to 
9-30-90 24676 

271.2  Amended;  interim 39440 

272.1    (g)(95)  added 1604 

(g)(96)  added;  interim 2822 

(g)(88)  addition  confirmed 6558 

(g)(98)  added;  interim 22292 


Pa«e 

Technical  correction 23484 

(gX85)  addition  at  52  FR  7557 
confirmed;     (g)(99)     added; 

eff.  to  9-30-90 24676 

(g)(100)  added 26224 

(g)(97)  added 31644 

(b)  redesignated  as  (bKl);  (b) 
(2)    and    (3).    and    (gKlOl) 

added. 31648 

(c)(1)  (iii)  through  (v)  redesig- 
nated as  (c)(1)  (iv)  through 
(vi);     new     (c)(l)(iii)     and 

(g)(102)  added;  interim. 39440 

(g)(103)  added;  interim 44172 

272.2    (a)( 2 )  amended 26224 

(a)(2)      amended;      (dKl)(vii) 

added;  interim 39440 

272.8  (f)  heading  and  introduc- 
tory text.  (g).  (i)  and  (J)(l) 
revised;  (f)(7)  added;  (h) 
amended;  interim  (effective 

date  pending  In  part) 2822 

272.11    Added;  interim 39440 

273.1  (e)(5)  and  (f)(4)(iv)  addi- 
tion at  52  FR  7557  con- 
firmed;   (bK2)(U)    amended; 

eff.  to  9-30-90 , 24676 

(dK2)  amended 31645 

(b)(2)(vUi)  added;  interim 39441 

273.2  (f)(l)(ii)  (A)  and  (B) 
amendments.  (f)(lKii)  (D), 
(E).  and  (F)  redesignation  as 
(fHl)(ii)  (E).  (F),  and  (G) 
and  (f)(l)(U)(D)  addition 
confirmed 6558 

(b).  (f)(l)(U)  (C)  and  (G).  and 
(h)(3)(i)  amended;  (fKl)(ii) 
(B).    (E).    and    (F)    revised; 

(f  KIO)  added;  interim 39441 

273.4  (a)  (2).  (3).  (4),  and  (5) 
amendment  and  (a)  (8) 
through  (11)  addition  con- 
firmed.  6558 

273.7  (bKlKvll)  amended;  eff. 

to  9-30-90 24676 

(cKll)  and  (n)(5)(iii)  added: 
(fK3)(U).  (gKl).  (n)(l)  (i). 
(ii),  and  (5)(ii)  amended;  (n) 
introductory  text,  (1)  (iii) 
and  (vi),  and  (2)  revised 31645 

273.8  (c)(3)  amended;  eff.  to  9- 
30-90 24676 

273.9  (c)  (2)  through  (12)  re- 
designated      as       (c)       (3) 


Page 

through    (13);    new    (c)(2) 

added;  interim 22292 

Technical  correction 23484 

(b)(4)  and  (5)(i)  amended;  eff. 
to  9-30-90 24676 

273.11  (h),  (i).  and  (J)  redesig- 
nation as  (i),  (j),  (k),  and 
new  (h)  addition  at  52  FR 
7557  confirmed;  (i)(2)  (ii). 
(iii),  (V).  (vi).  and  (vU).  (4). 
(5)  (i)(B)  and  (ii).  (6).  and 
(7)  amended;   eff.   to  9-30- 

90 24676 

(c)  introductory  text  amend- 
ed; (c)(2)  introductory  text 
revised;  interim 39442 

273.22  (b)(1)  revised:  (f)(9) 
added 31646 

273.23  Added 26224 

274.2  (h)(1)  amended;  eff.  to  9- 
30-90 24676 

274.3  (c)(1)  introductory  text 
amended:  eff.  to  9-30-90 24676 

274.10  (e),  (f).  (g).  and  (h)  re- 
designation  as  (f).  (g),  (h). 
and  (i).  new  (e)  addition. 
and  new  (i)  amendment  at 
52  FR  7557  confirmed;  eff. 
to  9-30-90 24676 

275.3  (c)(4)  revised 1604 

275.12  (d)(2)(vi)  added;  inter- 
im  39443 

(dK2)(v)  revised;  (d)(2)  (vii) 
and  (viii)  added;  interim 44172 

275.13  (c)  text  redesignated  as 
(c)(1);  (c)(2)  added;  interim....  39443 

277.4  (b)(10)  added;  interim 39443 

277.19    Added;  interim 39443 

278.1  (c)(4)  amendment,  (c)(5) 
and  (h)  through  (q)  redesig- 
nation as  (c)(6)  and  (i) 
through  (r).  new  (c)(5)  and 
(h)  addition  at  52  FR  7557 
confirmed;  eff.  to  9-30-90 24676 

(1)  revised, 31649 

278.2  (b)  amended 31649 

278.9    (g)   added;   eff.   to  9-30- 

90 24676 

Chapter  III — Animal  and  Plant  Health 
Inspoction  Sarvic*,  Dapartmcnt  of 
Agricultur* 

300.1    (a)  revised 10526.  28182 

301  Authority  citation  re- 
vised  11828.  13242 


Page 

301.45    (a)  amended;  interim 34018 

301.45-2a    Revised;  interim 34018 

301.52    (b)(10)(ll)  revised 4842 

(a)  amended;  interim 36432 

301.52-2a  Amendment  con- 
firmed  733 

Amended;  interim 36432 

301.75—301.75-16  (Subpart) 

Amended;  footnotes  2  and  5 
removed;  footnotes  3  and  4 
redesignated  as  footnotes  2 
and         3;         nomenclature 

change 4004 

Nomenclature  change;   inter- 
im  13242 

Nomenclature     change     con- 
firmed  44173 

301.75-1    Amended 4004 

301.75-4    (a)  revised;  interim 13242 

(a)  revision  confirmed 44173 

301.75-7  (a)  introductory  text 
revised;  (b)  through  (f)  re- 
designated as  (c)  through 
(g);  new  (b)  and  (h)  added; 
new  (c)  revised;  new  (d) 
through        (g)        headings 

added 4005 

(b)(6)  amended;  interim 45073 

301.75-12    (c)  and  (d)  added 4006 

301.78—301.78-10  (Subpart) 

Removed;  interim 3850 

Removal  confirmed....! 18259 

Added;  interim 29636 

301.78-3  (c)  amended;  inter- 
im  40866.  46845 

301.80-2a    Revised;  interim 24924 

Revision  confirmed 43673 

301.92—301.92-10  (Subpart) 

Added;  interim 11828 

Removed;  interim 16538 

Removal  confirmed 35426 

301.92-1    Amended;  interim 15655 

301.92-3    (c)  revised;  interim 15655 

301.92-5  Footnote  2  and  (c)(1) 
and  (d)(1)  amended;  inter- 
im  15655 

301.92-7  (a)  amended;  inter- 
im  15655 

301.92-10    (a)  and  (b)  amended; 

interim 15655 

301.93—301.93-10  (Subpart) 

Removed;  interim 17912 

Removal  confirmed 33099 

301.93-3  (c)  amendment  con- 
firmed  6784.  6965.  7878 
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301.96—301.96-10  (Subpart) 

Removed;  interim 17914 

Removal  confirmed. 33100 

301.97—301.97-10  (Subpart) 

Added;  Interim 3853 

Removed;  Interim 17913 

Removal  confirmed 33098 

307.7    Added 46432 

308.16    Added 46433 

318.13-4g  (a)  and  (c)  amended; 
(d)(1)    revised;    footnote    2 

added 12910 

318.13-13  (a)  and  (b)  amended; 
footnotes  2  and  3  redesig- 
nated as  footnotes  4  and  5 12910 

318.13-5    Amended;   footnote   1 

redesignated  sis  footnote  3 12910 

319.56-2  Nomenclature  change; 
(g)  redesignated  as  (1);  new 

(g)  and  (h)  added 10057 

(h)  amended;  Interim 27956 

319.56-2h  Removal  con- 
firmed  16539 

319.56-21    Removal  confirmed 16539 

319.56-6    (c)  amended 15358 

340.1  Amended 12913 

340.2  Heading  revised;  existing 
introductory  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added 12913 

353.1    (b)(4)  revised. 1332 

354.1  (a)(1)'  revised 7490 

354.2  Table  amended 1741. 

15656,  34021,  35427,  47800 

Chapter  IV — F«d«ral  Corp  Inturanc* 
Corporation,  Dopartmont  of  Agri- 
culture 

400.27—400.36  (Subpart  C)  Re- 
moved  24015 

400.141—400.157  (Subpart  L) 
Redesignated  as 

400.161-400.177       (Subpart 

L);  interim 3 

Redesignation  as 
400.161-400.177  (Subpart  L) 
confirmed 10527 

400.128  Added;  interim. 3 

Addition  confirmed 10527 

400.129  Added;  interim 3 

Addition  confirmed 10527 

400.130  Added;  interim 4 

Addition  confirmed 10527 

400.131  Added:  interim 4 

Addition  confirmed 10527 


P««e 

400.132—400.141  Added;  inter- 
im  5 

Addition  confirmed 10527 

400.142    Added;  interim 6 

Addition  confirmed 10527 

400.149    Revised 31826 

400.161—400.177  (Subpart  L) 
Redesignated  from 

400.141—400.157       (Subpart 

L);  interim 3 

Redesignation  from 

400.141—400.157  (Subpart  L) 

confirmed 10527 

400.201—400.210     (Subpart     M) 

Added 24015 

401  Sales  closing  date  ex- 
tended  15016,38707 

Authority  citation  revised 40718 

401.8  (d)  amendment  con- 
firmed  9099 

(d)  amended;  Interim 16540 

401.101    Amended 36781 

401.111    Corrected 4006,  4589 

401.115  Added 6966 

401. 1 16  Added 4379 

401.117  Corrected 1001 

401.118  Added. 6560 

Corrected 7878,  9100 

401.122  Added 6561 

401.124  Amended. 40718 

401.125  Added 15015 

401.126  Added 19217 

401.134  Added 9101 

401.135  Addition  confirmed 15014 

Revised 27664 

Amended 34022 

405    Earlier  sales  closing  date 24249 

Authority  citation  revised 46846 

405.8  Heading  and  (c)  revised 46846 

405.9  Added;  Interim 1467 

Addition  confirmed 20279 

Revised 46846 

411    Earlier  sales  closing  date 24249 

413.7  (d)  amendment  con- 
firmed.  9103 

418.7  (d)  amendment  con- 
firmed  36782 

419.7  (d)  amendment  con- 
firmed  36782 

420.1— 420.8  (Subpart)    Heading 

revised 2104 

421.1—421.8  (Subpart)    Heading 

revised 6564 

422  Sales  closing  date  ex- 
tended  4380 
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422.7    (d)  corrected 6115 

424.1—424.8  (Subpart)    Heading 

revised 6565 

426.1— 426.7  (Subpart)    Heading 

revised 12760 

427.7    (d)      amendment      con- 
firmed  36782 

428.1— 428.7  (Subpart)    Heading 

revised 6565 

429.7    (d)      amendment      con- 
firmed  36782 

437    Sales     closing     date     ex- 
tended  15016 

438.1-438.7  (Subpart)    Heading 

revised 6566 

440.1—440.7  (Subpart)    Heading 

revised 20280 

440.7    (d)  amended;  interim 9104 

(d)  amendment  confirmed. 46847 

441.7    (d)  amended 46848 

448.1— 448.8  (Subpart)    Heading 

revised 6567 

451.1—451.7  (Subpart)    Heading 

revised 46849 

452.1— 452.7  (Subpart)    Heading 

revised 6568 

451.7    (d)  amendment  at  52  FR 

41692  confirmed 46850 

454.7    (d)  amended 46850 

455  Added 6116,  6569 

456  Added 31827 

Chapter  V — Agricultural  Research 
Service,  Department  of  Agriculture 

510    Revised 17685 

Chapter  VI — Soil  Conservation 
Service,  Department  of  Agriculture 

614    Authority      citation      re- 
vised  1605 

614.2    Amended 1605 

614.5    (e)  revised 1605 

656    Authority      citation      re- 
vised  4007 

656.4—656.9    Removed 4007 

Chapter  VII— Agricultural  Stabiliza- 
tion and  Conservation  Service 
(Agricultural  Adjustment),  Depart- 
ment of  Agriculture 

701    Authority      citation      re- 
vised.  15657 

701.2    (e)  revised. 15657 
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704.7  (c)  revised;  (d)  added;  in- 
terim  734 

704.16    (c)  amended 29570 

713    Redesignated  as  Part  1413; 

interim 20290 

Redesignation    as    Part    1413 
confirmed 47659 

713.1    (a)  amended;  (b)  revised; 

interim. 3858 

713.12  (d)  revised;  interim 3858 

713.50  (a)  revised;  (b)  redesig- 
nated as  (c);  new  (b)  added; 
interim 3858 

713.63    (a)  revised;  interim 3859 

713.102    (e)    Introductory    text 

and  (f )  revised;  Interim 3859 

713.108  (a)(4)  amended;  (b)(2) 
(1)  and  (11),  (d)(5)  (1).  (U). 
and  (111)  and  (e)  revised;  in- 
terim  3859 

713.109  Revised;  interim 3859 

719  Authority  citation  re- 
vised  6121 

719.1  Revised;  interim. 6121 

719.2  (a),  (g)  and  (n)  revised: 
(bb),  (cc),  (dd),  and  (ee) 
added:  Interim 6121 

719.3  (b)  (1)  and  (2)  revised; 
(b)(7)  and  (d)(7)  added;  in- 
terim  6122 

719.4  (g)  added;  interim 6122 

719.5  Revised;  interim 6122 

719.6  Revised:  interim. 6122 

719.7  (a),  (b)(1),  and  (c)  re- 
vised; Interim 6122 

719.8  Revised;  interim 6123 

719.9  Revised:  interim 6125 

719.10  Revised;  Interim..... 6125 

719.11  (a),  (d)  through  (1). 
(JHl)  introductory  text,  (2) 
and  (4)  through  (8),  (k),  (1) 

and  (m)  revised;  Interim 6125 

719.13  Removed;  new  719.13  re- 
designated from  719.14  and 
revised;  interim 6128 

719.14  Redesignated  as  719.13; 

new  719.14  added;  interim 6128 

724.51  (j)(4)  added 1606 

724.70    (m)  revised 12675 

724.91    (a)(1)  revised 1606 

725  Authority  citation  re- 
vised  43846 

725.51    (qq)  revised:  Interim 43846 

725.56  (b)  revised 29221 

725.57  (a)(1)  revised. 29221 
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725.72  (dK5)  (i)  and  (vi)  re- 
vised  12676 

(d)  (1)  and  (2),  (f).  (g).  (1).  (n) 
and  (o)  removed:  (d)  (3).  (4), 
(5),  and  (6)  redesignated  as 
(d)  (1).  (2).  (3).  and  (4):  (a), 
new  (d)  (1)  and  (2).  and 
(eK4)(i)  revised:  (Q)  amend- 
ed  29221 

726  Authority  citation  re- 
vised  43846 

726.51  (pp)(2)  revised:  inter- 
im.  43846 

726.68    (dXSKi)    revised:    (d)(S) 

(vi)  and  (vii)  removed 12676 

(a),  (d)  (2)  and  (4).  (e)(4).  and 
(f)  revised:  (d)(3Kiv)  added: 
interim. 43846 

729.311—729.429  (Subpart)  Au- 
thority citation  revised 15544 

729.322    (c)  added:  interim 15544 

(c)  addition  confirmed 40205 

729.343    Amended 40205 

729.352  (c)  addition  con- 
firmed  40205 

729.353  (a)  and  (b)  revised:  in- 
terim  15544 

(a)  and  (b)  revision  and  (c)  ad- 
dition confirmed 40205 

729.385—729.387    Undesignated 
center  heading  addition  con- 
firmed  40205 

729.385  Addition  confirmed 40205 

729.386  Addition  confirmed 40205 

729.387  Addition  confirmed 40205 

729.393—729.404    Undesignated 

center  heading  addition  con- 
firmed  40205 

729.393—729.396  Addition  con- 
firmed  40205 

729.396    (c)  revised;  interim 15545 

(c)  revision  confirmed. 40205 

729.397—729.401  Addition  con- 
firmed  40205 

729.402—729.404  Addition  con- 
firmed  40205 

729.416-729.417  Undesignated 
center  heading  addition  con- 
firmed  40205 

729.416  Addition  confirmed 40205 

729.417  Addition  confirmed 40205 

Amended 40205 

729.420—729.429  Undesignated 
center  heading  addition  con- 
firmed  40205 
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729.420  Addition  confirmed 40205 

729.421  Addition  confirmed 40205 

729.422—729.425    Addition  con- 
firmed.  40205 

729.426—729.429    Addition  con- 
firmed.  40205 

729.428    Revised;  interim. 15545 

Revision  confirmed 4Q205 

735.2    (X).    (y),    (z)    and    (aa) 

added 27148 

735.4  Amended. 27148 

735.5  Revised. 27148 

735.7    (a)  amended. 27149 

735.11  Revised 27149 

735.12  Revised 27150 

735.14    Revised 27150 

735.40    Revised. 27150 

735.93    Added. 27151 

736.9    (g)  correctly  revised. 2477 

736.103    Corrected. 2477 

736.111    Corrected. 2477 

760.2    (k)  (1)  and  (2).  (1).  and 

(o)  amended 44001 

770    Redesignated  as  Part  1470; 

interim. 20290 

Redesignatlon    as    Part    1470 

confirmed. 47659 

780    Revised 45074 

795.2    (e)  added 29570 

795.11    Revised:  interim 21410 

Chapter  VIII — F«d«ral  Groin  Inspoc- 
tion  Sorvico,  Doportmont  of  Agri- 
cuHuro 

800.71    (a)  Schedule  B  revised 21792 

802.0    Revised 37728 

810.106    (a)  revised 15017 

Choptor  IX — Agricultural  Morkoting 
Sorvico  (Morlcoting  Agroomont* 
and  Ordors;  Fruits,  Vogotablot, 
Nuts),  Doportmont  of  AgricuHuro 

900.14    Heading     and     (a)     re- 
vised  15659 

900.601    (a)  and  (b)  table  (OMB 

numbers)  amended 15659 

905    Budget  of  expenses 401.  24251 

Limitation  of  handling  at  52 
PR  41400  confirmed 862 

905.306    (a)    Table    I    and    (b) 

Table  II  amended;  interim. 17171 

(a)  Table  I  and  (b)  Table  II 
amendment  confirmed. 26587 
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(a)  Table  I  amended;  interim....  47662 

906  Budget  of  expenses 41560 

906.137    (a)  revised;  interim. 40398 

906.340    (a)    introductory    text 

and  (1)  revised;  interim 37729 

(a)  introductory  text  and  (3) 

revised;  interim 40398 

(a)(1)  (vi)  and  (vii)  corrected 43319 

907  Limitation  of  handling 7. 

491.  1333,  1741.  2579.  3329,  4107. 

4955.  5751.  6969.  7879.  8865 
Budget  of  expenses.. 7329 

907.19  Added 34028 

907.20  Revised 34028 

907.21  Revised 34028 

907.22  Revised. 34029 

907.23  Revised. 34030 

907.24  Revised 34030 

907.26  Revised 34030 

907.27  Revised 34030 

907.29  (n)  removed 34030 

907.30  Heading  revised 34030 

907.102    Revised;  interim 34025 

907.104    Removed 34030 

907.109    Added 14777 

907.141    Revised 12372 

908  Budget  of  expenses 7329 

908.19  (a)  added 34030 

908.20  Revised 34031 

908.21  Revised 34031 

908.22  Revised 34031 

908.23  Revised 34032 

908.24  Revised 34032 

908.26  Revised 34032 

908.27  Revised 34032 

908.29  (n)  removed 34033 

908.30  Heading  revised 34033 

908.102    Revised:  interim 34025 

908. 104    Removed 34033 

908.109    Added 14777 

908.141    Revised 12372 

910    Limitation  of  handling 8. 

492.  1334.  1742.  2580.  3330.  4108. 

4956.  5752.  6969.  7491.  7880.  8866. 
9759.  10528.  11636.  12509.  13243, 
15360.  16243.  17011.  18073.  19744. 
20599,  21792,  22647,  23752,  24929, 
26034,  26752,  27665,  28630,  29441, 
30423,  31649,  32595,  34033,  35197, 
35992,  37281,  38708.  39444.  40206. 
41560.  41561,  43674,  44002,  44585, 
45754,  46603,  47800 

Technical  correction 2669 

Budget  of  expenses 37542 

910.29  Suspended  in  part 8423 

910.159  (c)  added:  Interim 45753 
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911    Budget  of  expenses 21625 

911.111  Existing  text  designat- 
ed as  (a);  new  (b)  added 1743 

911.311    (a)(4)    revised:    interim...403, 

11832 

Confirmed 22126 

911.329  (a)(1)  and  (2Kv) 
amended;  (a)(2)  introducto- 
ry text  revised;  (a)(2)  (viU) 
and  (Ix)  redesignated  as 
(a)(2)    (X)    and    (vill);    new 

(a)(2)(ix)  added:  Interim 403 

(a)(2)  introductory  text  repub- 
lished; (a)(2)(v)  revised;  in- 
terim  11831 

(a)(1)  corrected 13217 

Confirmed 22126 

915  Budget  of  expenses 21625 

915.150    (d)  added 1743 

915.332    (a)(2)  Table  I  revised; 

interim 20601 

(a)(2)  Table  I  revision  con- 
firmed  30974 

916  Budget  of  expenses 27153 

916.110    (b)(3)  revised 15194 

916.356    Revised;  interim. 19232 

(a)(l)(i)  table  corrected 22609 

917  Budget  of  expenses 6129, 

11832,  27153.  29876 
917.143    (b)(3)  revised 15194,  18818 

917.459  Revised;  Interim 19238 

917.460  Revised:  interim 19224 

918  Budget  of  expenses 21625 

919  Budget  of  expenses 27153 

920  Budget  of  expenses...  18073.  33804 

920.110    (b)(2)  revised 34035 

920.302    (a)    introductory    text 

revised;  (c)  added. 34035 

921  Budget  of  expenses 24018 

922  Budget  of  expenses 24018 

923  Budget  of  expenses 21625 

924  Budget  of  expenses 24018 

925  Budget  of  expenses 6573 

925.304    (a)   revised;   eff.   4-20- 

89 22128 

926  Budget  of  expenses 35993 

927  Budget  of  expenses 7881,  29442 

928  Budget  of  expenses 24251 

928.11    Revised 864 

928.20  Revised 864 

928.21  Revised 864 

928.22  (a)  removed;  (b)  redesig- 
nated as  (a);  new  (a)(1) 
amended;  new  (b)  added 864 

928.23  Revised 864 
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TITLE  7     ChaptOT  IX— Con.  Pace 

928.24  Revised 864 

928.26  Revised. 864 

928.31  (o)  revised 864 

(o)  corrected 44551 

928.32  (a)  revised 864 

928.41    (b)  amended 864 

928.52    (a)  (3)  and  (4)  revised 865 

928.55    (c)  added 865 

928.64    Revised 865 

929    Budgst  of  expenses 29444 

929.101    Revised 12374 

929.105    Revised 12374 

929.153    (a)  revised 24677 

929.160    (c)  revised 12374 

931  Budget  of  expenses 34480 

932  Budget  of  expenses 2824.  34480 

932.153    Revised;  interim 33101 

944.31    Provisions  eff.  6-9-88 20599 

944.401    (b)(12)        introductory 

text  revised;  interim 33102 

944.503    (a)(1)   revised;   eff.    4- 

20-89 22128 

945  Budget  of  expenses 26753 

945.21    Revised. 3188 

945.25  (a)  and  (c)  revised;  (e), 

(f)  and  (g)  redesignated  as 
(g),  (e)  and  (f);  new  (g)  re- 
vised  3188 

945.27  Revised. 3189 

945.3 1    Revised. 3 189 

945.44  Heading,  (a)  and  (b)  re- 
vised; Introductory  text  re- 
moved  3189 

945.83    (d)  redesignated  as  (e); 

new  (d)  added 3189 

946  Budget  of  expenses 11043 

946.336    Revised 8143 

(a)(2Ki)  and  (f )  revised 21794 

947  Budget  of  expenses 24929 

947.340    Revised 2996 

(b)  revised;  interim 31651 

948  Budget  of  expenses...  22470.  29640 

948.150    (a)  corrected 4498 

948.386    Introductory   text,   (a) 

(1)  and  (3).  (b)  and  (h)  re- 
vised  8147 

953    Budget  of  expenses 18973 

958  Budget  of  expenses 18973 

958.328  Introductory  text  re- 
vised; (a)(l)(i)  and  (11)  and 
(3)(i)  amended;  (b)  through 

(g)  redesignated  as  (c) 
through  (h);  new  (b)  added; 

new  (g)  amended 32597 

959  Budget  of  expenses 401.  18074 
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959.115    Added 7330 

966  Budget  of  expenses 43848 

966.323    Introductory  text  and 

(f)  revised;  (a)(1)  amended 3191 

967  Budget  of  expenses 29444 

Limitation  of  handling 36954 

971    Budget  of  expenses —  401 

979    Budget  of  expenses 4957 

979.304    (a)(3)    removed;    (aK4) 

redesignated  as  new  (a)(3) 4958 

981  Budget  of  expenses...  12376.  43850 

Marketing  percentages 28631 

Limitation  of  handling 29223 

Marketing    percentages    cor- 
rected  34035 

981.442    (a)(7)  added 26424 

982  Marketing  percentages 8424 

Budget  of  expenses 21626 

Budget   of   expenses   correct- 
ed  34480 

984  Marketing  percentages 9597 

Budget  of  expenses 45755 

985  Marketing         percentages...6130. 

38283 

Budget  of  expenses 18819 

Marketing  percentages;  inter- 
im  31282 

987    Budget  of  expenses 402, 

18974.  19880 

987.105    Revised 39226 

987.112a  (d)(3)  amended;  (f)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (f )  and  (g) 36994 

987.152    (b)(2)  amended 35994 

987.161    (c)  amended 35994 

987.164    Heading   revised;    text 

amended 35995 

989  Marketing  percentages:  in- 
terim  9429 

Marketing    percentages    con- 
firmed  19880 

989.110    (h)  revised;  (1)  added 34714 

989.156  (a)  redesignated  as 
(aHl)  and  revised;  (h)  (1) 
and  (3)  and  (m)  revised; 
(a)(2)  added;  (b).  (h)(2).  (i) 

,   and  (k)  amended 4960 

(a)(1)  amended 34714 

989.210  Revised;  interim 31831 

(a)  amended 34714 

989.211  Removed;  interim 31831 

989.212  (a)  revised:  interim 31832 

(a)  amended;  (b)  heading  re- 
vised  34714 

989.213  (a)  revised;  Interim 31823 
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(a)  amended;  (b)  heading,  (c) 
heading  and  (d)  heading  re- 
vised  34715 

989.401    (a)(1)  revised:  Interim....  31832 

989.701  (a)  revised 34715 

989.702  (c)  revised 34715 

993    Budget  of  expenses 29445 

998    Added 20291 

Budget  of  expenses 22471 

998.100    (b)(1)  and  (d)  revised 26757 

998.200    (a)  revised 26758 

998.300    (V)  revised 26758 

999.300  (a)(2)  and  (b)(5)  re- 
vised  34715 

Chapt*r  X — Agricultural  Marketing 
S«rvic«  (Marketing  Agreements 
and  Orders;  Milk),  Department  of 
Agriculture 

1030.4    Revised 26759 

1030.6  Revised. 26759 

1030.7  Revised 26759 

(b)  Introductory  text  and 
(4)(i)(B)  corrected 27798 

1030.13  (a)  amended;  (d)  (3) 
and  (6)  removed;  (d)  (4).  (5), 
and  (7)  redesignated  as  (d) 
(3),  (4).  and  (5);  (d)  (1)  and 
(2)  revised 26761 

1030.30    (a)    Introductory    text 

amended;  (a)(3)  revised 26761 

1032    Heading  amended 10058 

1032.2  Revised 10058 

1032.3  Revised 10059 

1032.6  Amended 10058 

1032.7  Introductory  text,  (a), 
(b).  and  (d)(2)  revised;  (d)(3) 
amended 10058 

1032.13    Revised 10059 

(b)(2)  temporarily  suspended 
in  part;  (b)(3)  temporarily 
suspended 11638 

1032.19    Removed 10059 

1032.51  Amended 10059 

1032.52  (a)  Introductory  text 
amended;  (a)(2)  revised 10059 

1032.75    (a)  amended 10059 

1033.56    (a)        amended;        (c) 

added. 21626 

1046.7    (e)  revised 21627 

1046.13    (c)(4)  added 21627 

1050.13  (d)(1)  temporarily  sus- 
pended in  part;  (d)  (2).  (3). 
(4).  and  (5)  temporarily  sus- 
pended  10060 
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1064.73    (aK3)  amended;  (a)(4) 

removed 10357 

1064.105—1064.122 

Undesignated   center   head- 
ing removed 10357 

Undesignated  center  heading 
correctly  removed 11590 

1064.105—1064.107    Removed 10357 

1064.110—1064.122    Removed 10357 

1065.7  (c)  temporarily  suspend- 
ed in  part 17687 

(b)  temporarily  amended 35996 

1065.13  (d)  (2)  and  (3)  tempo- 
rarily amended 15360,  35996 

1068.7  (d)  (3)  and  (6)  revised; 
(d)  (4)  and  (5)  redesignated 
as  (d)  (5)  and  (7)  and  re- 
vised; new  (d)(4)  added 19745 

1076.13  (c)(2)  and  (3)  tempo- 
rarily suspended 28632 

1079.7    (b)     introductory     text 

temporarily  amended 36237 

1079.13  (d)  (2)  and  (3)  tempo- 
rarily suspended  in  part 36236 

1097.7  (b)  temporarily  sus- 
pended  3735 

1098.9    (c)  amended 37730 

1098.73    (c)  amended 37730 

1099.13    (c)(2)  suspended;  (c)(3) 

suspended  in  part 44854 

1106.5  (c)  revised 15796 

1106.6  Temporarily   suspended 

in  part 9854 

1106.7  (b)(1)  temporarily  sus- 
pended in  part 9854 

Revised 15796 

1106.12  (b)(5)  temporarily  sus- 
pended  5150 

1106.13  (d)(1)  temporarily  sus- 
pended  9854 

1124.9  (b)  temporarily  sus- 
pended in  part 38284 

1126.7  (e)  temporarily  suspend- 
ed in  part 11639 

(d)  Introductory  text  and  (e) 
Introductory  text  temporari- 
ly suspended  in  part 33103 

1126.13  (e)  (2)  and  (3)  tempo- 
rarily suspended  in  part 11639 

(e)  (1),  (2).  and  (3)  temporari- 
ly suspended  in  part 33103 

1126.55    Added;  interim 26227 

Revised 39445 

1126.60    (h)  revised:  interim 26228 

(h)  revised 39445 
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TITLE  7     Chapter  X— Con.  Pue 

1136    Removed 4590 

1137.7  (b)  temporarily  sus- 
pended in  part 39447 

U37.12  (a)(1)  temporarily  sus- 
pended in  part 39447 

1139    Revised 4590 

1139.5    Corrected 6916 

1139.30    (b)  (»rrected 6916 

1139.40    (cK5)  (M)rrected 6916 

1139.42  (a)  introductory  text 
and  (c)(2),  (d)(2)(ii)(a),  (&) 

and  (c)  corrected 6916 

1139.50    (e)  corrected 6916 

1139.52    (b)  corrected 6916 

1139.77    Corrected 6916 

Chapter  XI — Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Miscellaneous  Com- 
modities), Department  of  Agricul- 
ture 

1230.32    (b)(2)  revised 30245 

1230.58    (g)  revised .'.30245 

1230.71    (b)(3)  and  (e)  revised 1910 

(b)  (2),  (3).  (4)  redesignated  as 
(b)   (3).   (4).   and   (5);   new 

(b)(2)  added 30245 

1230.74    (b)  revised;  (c)  added 30245 

1230.94    Removed 1911 

1230.100—1230.102  (Subpart  B) 
Redesignated  as 

1230.400—1230.402  (Subpart 

C) 1910 

1230.100—1230.120  (Subpart  B) 

Added 1911 

1230.110    Revised 27478 

1230.400—1230.402  (Subpart  C) 
Redesignated  from 

1230.100—1230.102  (Subpart 

B) 1910 

1230.601—1230.640  (Subpart  E) 

Added 28184 

1240.115    (e)  revised 37731 

1240.117    (d)  revised 8148 

1260.301—1260.316  (Subpart  B) 

Revised 5754 

1260.500—1260.640  (Subpart  C) 
Redesignated    as    (Subpart 

D) 9858 

1260.401—1260.441  (Subpart  C) 

Added 9858 

1260.500—1260.640  (Subpart  D) 
Redesignated  from  (Subpart 
C) 9858 


Chapter  XIV — Commodity  Credit  Cor- 
poration, Department  of  Agricul- 
ture 

Page 

1403.2  (a)  revised 37987 

1403.3  (c)  revised 37988 

1403.46    (d)  revised. 3331 

1405    Authority     citation     re- 
vised  „ 47669 

1405.1—1405.2    Revised 47659 

1413    Redesignated   from   Part 

713;  interim 20290 

1421    Authority      citation      re- 
vised  11240. 

20281.  37.702 
1421.1—1421.32  (Subpart) 

Heading  amended 6132 

Heading  revised;  interim 20281 

Heading  revision  confirmed 47659 

1421.1  Amended 6132 

Revised;  interim 20282 

Revision    confirmed;    amend- 
ed  47659 

1421.2  Revised;  interim. 20282 

Revision  confirmed 47659 

1421.3  (e)  revised 8132 

Redesignated    as    1421.4    and 

(a),  (d).  (g).  (h)  and  a)  re- 
vised; new  1421.3  add^;  in- 
terim  20282 

Amendments  at  53  FR  20282 
confirmed 47659 

1421.4  (b)  and  (c)  revised 6132 

Removed;  new  1421.4  redesig- 
nated from  1421.3  and  (a), 

(d).  (g).  (h)  and  (i)  revised; 

interim 20282 

Amendments  at  53  FR  20282 
confirmed;  (a)  revised 47659 

1421.5  Revised;  interim 20283 

Revision  confirmed;  (b)(1)  re- 
vised  47659 

1421.6  (c)  amended 6133 

Revised:  interim 20284 

(a)(l)(i)  revised;  (c)  added. 34011 

Revised 47659 

1421.7  Revised;  interim. 20284 

Revision  confirmed 47659 

(e)  revised 47660 

1421.8  Revised 6133 

Revised;  Interim 20285 

Revision  confirmed 47659 

1421.9  (a)  and  (e)  through  (1) 
revised;  interim. 20285 
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Amendments  at  53  FR  20285 

confirmed. 47659 

(1)  revised 47680 

1421.10  Redesignated  as 
1421.11;  new  1421.10  added; 
interim 20286 

Amendments  at  53  FR  20286 
confirmed 47659 

1421.11  Removed;  new  1421.11 
redesignated  from  1421.10; 
interim 20286 

Amendments  at  53  FR  20286 

confirmed 47659 

Amended 47660 

1421.12  (b)  amended 6133 

Revised;  interim 20286 

Revision  confirmed 47659 

(b)(2)  and  (3)  revised 47660 

1421.14  (c)  removed 6132 

1421.15  Introductory  text 
amended;  (b)  revised 6133 

1421.16  (c)  revised 6133 

(a),  (b)  and  (d)  revised;  inter- 
im  20287 

Amendments  at  53  FR  20287 
confirmed 47659 

1421.17  Heading  and  (a)(2)  in- 
troductory text  revised;  (b) 
amended;  (J)  added;  inter- 
im  20287 

Amendments  at  53  FR  20287 
confirmed 47659 

1421.18  (c)(2)  revised;  (cK3)  re- 
moved  6133 

Redesignated  as  1421.20;  new 
1421.18  added;  Interim 20287 

Redesignatlon  at  53  FR  20287 
corrected 27450 

Amendments  at  53  FR  20287 
confirmed 47659 

(b)(4)(l)(A)  revised 47660 

1421.19  (e)  added. 6133 

(a)  and  (b)  revised;  Interim 20288 

Amendments  at  53  FR  20287 

confirmed 47659 

1421.20  Removed;  new  1421.20 
redesignated  from  1421.18; 
interim 20287 

(a)(1)  amended;  (c)(3)  revised; 

interim 20288 

Redesignatlon  at  53  FR  20287 

corrected 27450 

Amendments  at  53  FR  20287 

and  20288  confirmed 47659 

1421.21  (a)  revised:  interim 20288 

(a)  revision  confirmed. 47659 


Page 

1421.22  (J)  removed;  (k)  and  (1) 
redesignated  as  (j)  and  (k) 6132 

(a)  amended;  (c)  revised. 6133 

Revised;  Interim 20288 

Revision  confirmed 47659 

1421.23  (c)  removed;  (d)  redes- 
ignated as  (c) 6132 

1421.24  Revised;  Interim 20289 

Revision  confirmed. 47659 

1421.25  Redesignated  as 
1421.31;  new  1421.25  added; 
interim 20289 

Amendments  at  53  FR  20289 
confirmed 47659 

1421.26  Removed;  new  1421.26 
redesignated  from  1421.287; 
interim 20289 

Amendments  at  53  FR  20289 
confirmed 47659 

1421.27  Redesignated  as 
1421.29;  new  1421.27  redesig- 
nated from  1421.289;  inter- 
im  20289 

(a)(2)  revised;  interim 20290 

Amendments  at  53  FR  20289 
and  20290  confirmed 47659 

1421.28  Removed;  new  1421.28 
redesignated  from  1421.290; 
interim 20289 

(d)  amended;  interim 20290 

Amendments  at  53  FR  20289 
and  20290  confirmed 47659 

1421.29  Redesignated  as 
1421.32:  new  1421.29  redesig- 
nated from  1421.27;  Inter- 
im  20289 

Amendments  at  53  FR  20289 
confirmed 47659 

1421.31  Redesignated  from 
1421.25:  interim 20289 

Amendments  at  53  FR  20289 
confirmed 47659 

1421.32  Redesignated  from 
1421.29;  interim 20289 

Amendments  at  53  FR  20289 

confirmed 47659 

1421.50—1421.60  (Subpart) 

Heading  amended 6132 

Removed:  Interim 20290 

Removal  confirmed 47659 

1421.50  Nomenclature 

change 6132 

1421.51  (b)  revised. 6134 
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TITLE  7     Chapter  XIV— Con.    .      Pace 

1421.54  (c)  introductory  text 
and  (1)  revised:  (e)  amend- 
ed.  6134 

1421.59  (d),  (e)  and  (f)  re- 
vised  6134 

1421.90—1421.100  (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.90  Nomenclature 

change 6132 

1421.91  (c)  revised 6134 

1421.94  (d)  heading.  (1)  intro- 
ductory text,  and  (i)  revised; 

(f)  added 6134 

1421.99    (d)  revised;  (e)  and  (f) 

added 6134 

1421.210—1421.219         (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.210  Nomenclature 

change 6132 

1421.211  (b)  revised 6135 

1421.214  (d)  heading.  (1)  intro- 
ductory text  and  (i)  revised; 

(f )  amended 6135 

1421.219  (d),  (e)  and  (f)  re- 
vised  6135 

1421.245—1421.254        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.245  Nomenclatvire 

change 6132 

1421.246  (b)  revised 6135 

1421.249    (c)  introductory  text 

and  (1)  revised;  (e)  added 6135 

1421.254  Existing  text  desig- 
nated  as   (a)    and   heading 

added;  (b)  added 6136 

1421.280—1421.291        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.280    Nomenclature 

change 6132 

1421.287    Redesignated  as 

1421.26;  interim 20289 

Amendments  at  53  FR  20289 

confirmed 47659 

1421.289    Redesignated  as 

1421.27;  interim 20286 

Amendments  at  53  FR  20286 
confirmed 47659 


Page 

1421.290    Redesignated  as 

1421.28;  interim 20289 

Amendments  at  53  FR  20289 

confirmed 47659 

1421.300-1421.312        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed- 47659 

1421.300    Nomenclature 

change 6132 

1421.306    Nomenclature 

change 6132 

1421.311    Revised 6136 

1421.322    Amended;  interim 20290 

Amendment  confirmed 47659 

1421.335—1421.345         (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.335  Nomenclature 

change 6132 

1421.336  (b)  revised 6136 

1421.339    (c)  introductory  text 

and  (1)  revised;  (e)  amend- 
ed.  6136 

1421.344  (d).  (e)  and  (f)  re- 
vised  6136 

1421.365—1421.374        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.365  Nomenclature 

change 6132 

1421.366  (b)  revised _ 8136 

1421.369  (d)  heading,  (1)  intro- 
ductory text  and  (i)  re- 
vised  6136 

1421.400—1421.406        (Subpart) 

Removed 6132 

1421.460—1421.471         (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47669 

1421.460  Nomenclature 

change 6132 

1421.461  (b)  revised 6137 

1421.464    (c)  introductory  text 

and  (1)  revised;  (e)  amend- 
ed  6137 

1421.470  (d),  (e)  and  (f)  re- 
vised  6137 

1421.741  Revised;  interim 11240 

Revised 34011 

1421.742  Revised;  interim 11240 

Revision  confirmed 37702 
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1421.745    Nomenclature 

change 6132 

1421.753  (a)  amended;  inter- 
im  1 1240 

(a)  amendment  confirmed. 37702 

1421.756    Added 37702 

1421.900    Revised. 34011 

1421.901—421.904    Removed. 34011 

1421.905    Nomenclature 

change 6132 

Removed 34011 

1421.906—1421.917    Removed. 34011 

1421.5557  Revised 8746 

1421.5558  (a)(4)  added;  (b)  re- 
vised  10062 

1425    Authority      citation      re- 

y|gg^ 19883 

1425.16  TbKnTiii)  revised..*.*.*."."."."."."!!  19883 
Technical  correction 21964 

1425.17  (a)(1)  revised lt)883 

Technical  correction 21964 

1425.19    (c)  removed 19884 

Technical  correction 21964 

1427.5    (1)  revised 26762 

1430  Authority  citation  re- 
vised  107 

1430.340—1430.351        (Subpart) 

Heading  revised;  interim 107 

Heading  revision  confirmed 45887 

1430.340    Revised;  interim 107 

Revision  confirmed. 45887 

1430.343    (a)  revised;  interim. 108 

(a)  revision  confirmed 45887 

1446.70—1446.148  (Subpart) 

Authority  citation  revlsed...28998. 

35985 
1446.72  Introductory  text 
amended;  (ee)(l)  (iil)  and 
(iv).  and  (2)(iii)  redesignated 
as  (ee)(l)  (iv)  and  (v).  and 
(2)(iv);  new  (ee)(l)  (iv)  and 
(V).  (2)(iv).  and  (2)  flush 
text,  and  (3)  revised;  new 
(ee)(l)(lil)  and  (2)(iil)  added; 
interim 35985 

1446.98  (b)(2).  (c)  (1)  and  (2) 
introductory  text,  and  (d) 
introductory  text  revised; 
(bK5)  added;  interim 35986 

1446.99  (a)  introductory  text 
amended;  (a)  (1)  and  (2) 
added;  interim 35986 

1446.102  (b).  (c).  (d).  and  (e)  re- 
vised; interim. 35986 

1446.106    (b)  and  (c)  revised 28998 

(a)  amended;  interim. 35986 
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1446.116    (d)  added;  interim. 35986 

1446.138    Revised;  interim 35986 

1446.140  (a)(2)  and  (b)(2)  re- 
vised; interim 35986 

1464  Authority  citation  re- 
vised  43675 

1464.7    (d)  added. 43675 

1464.10    (g)    removed:    (lK5Ki) 

amended 43675 

1470    Redesignated    from   Part 

770 20290 

1475    Revised;  interim 40208 

1477  Revised 37703 

1478  Added 40016 

1479  Added;  interim. 41309 

1497  Added. 29571 

Authority  citation  revised. 37707 

1497.1    (h)  added 37707 

1498  Added 29577 

Chapter  XVI — Rural  T«l*phon«  Bank, 
D«partni«nt  of  Agriculturo 

1610  Authority  citation  re- 
vised  1744 

Interest  rate  determination 42938 

Interest    rate    determination 
corrected. 44173 

1610.5  (b)  removed;  (a)  desig- 
nation removed;  interim. 6970 

1610.9  Added:  interim 1744 

1610.10  Added;  interim 6970 

Revised 36783 

(b)(1)  corrected. 39014 

1610.11  Added;  interim 6971 

Revised 36784 

Chaptor  XVII— Rural  Eloctrificotion 
Administration,  Dopartmont  of  Ag- 
riculturo 

1710    Added 40719 

1736    Authority     citation      re- 

Y|g0^ 39229 

1736.97   TbTainended!!!!!!!!!  3922^^^^^  44 176 

1762    Added 15546 

1786    Revised;  interim 2469 

1787.3    Amended 37733 

1787.6  (a)(2)  revised;  (c)  intro- 
ductory text  amended:  (c) 
(4),  (5),  and  (6)  removed;  (c) 
(7),  (8)  and  (9)  redesignated 
as  (c)  (4).  (5).  and  (6);  new 

(e)  added 37733 

1787.9    (a)(6)  revised 37733 
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TITLE  7— Con. 

Chapter    XVIH — FcmiMrs    Hem* 

minUfrotien,   D«partiiMnt   of 

cultur* 

1809    Authority  citation 

added 35669 

1809.1—1809.8  (Subpart  A)  Au- 
thority citation  removed 35669 

1809.1    Introductory    text    and 

(b)  revised;  interim 35669 

1809.4  (b)  revised:  interim 35669 

1823  Authority  citation  re- 
vised.  26588 

1823.275    (bKlKii)  revised 26588 

1823.405    Revised 7332 

1864  Authority  citation  re- 
vised  26588 

1864.1  Revised, 13099 

1864.2  (d).  (f).  (h)(2).  (j).  and 

(1)  added. 13099 

(c),  (f ).  and  (J)  amended 36955 

1864.3  (bKlKii)  revised. 13099 

1864.5  Amended 36955 

1864.7  (a)  introductory  text. 
(IKU).  and  (3)  added 13099 

1864.8  Heading  and  introducto- 
ry text  amended. 13099 

1864.9  Introductory    text,    (a) 

and  (b)  amended 13099 

1864.10  (a)  amended:  (d)(1)  in- 
troductory text  revised 13099 

(dKl)(i)  and  (2)  amended 36955 

1864.12    (a)  amended 13099 

(b)(2)  amended. „ 36955 

1864.15  Heading,  introductory 
text,  (a)  introductory  text, 
(1).  and  (3).  (b)(1).  and  (c) 
introductory  text  and  (1) 
amended 13099 

(b)(1)  revised 26588 

1864.16  Heading.    Introductory 

text  and  (b)  amended 36955 

1864.17  (aKl)  amended. 13099 

(a)  amended 36955 

1864.19    (b)  amended. 13099 

(c)  amended 36955 

1864    Exhibit  B  amended 36955 

1900.51-1900.100    (Subpart    B) 

Revised 26407 

1900.55  (c)  through  (f )  redesig- 
nated as  (d)  through  (g);  (f) 
and  (g)  amended:  new  (c) 
added 7332 

1901.203    (cK4Kiv)    and    (5Kiv) 

revised. 27825 
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1901.204  (bK3)  removed;  (b)  (1) 
and  (2)  and  (eK3Ki)  re- 
vised  3860 

1902  Authority  citation  re- 
vised.  26688 

1902.1—1902.16  (Subpart  A) 
Authority  citation  re- 
moved.  35670 

1902.1  (a),  (i).  (J)  and  (k)  re- 
vised; interim 35670 

1902.2  (b)  revised. 26688 

(a)  introductory  text,  (2).  (4), 

(5),  and  (6).  (b).  (e)  and  (f) 
introductory  text  revised; 
interim 35670 

1902.3  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c); 

(a)  revised 26588 

(b)(1)  revised:  interim 35670 

1902.6  (d)  revised 231 

1902.7  (a),  (c)  and  (f)  revised; 

(e)  amended 231 

(f )  corrected. 24437 

1902.14  Revised:  interim. 35671 

1902.15  Introductory  text,   (b) 

and  (c)  revised 231 

1902.1—1902.16      (Subpart      A) 

Exhibit  A  removed. 232 

Exhibit  B  revised;  Exhibits  C 

and  D  removed;  interim 35671 

1902.104—1902.160  (Subpart  C) 

Added. 26588 

1903.9    (a)  amended 17688 

1910  Authority  citation  re- 
vised.  17687.  35671 

1910.1—1910.50      (Subpart      A) 

Revised;  interim 35671 

1910.3    (b)(2)  amended. 17688 

1910.7    (a)  amended 17688 

1910.51—1910.64  (Subpart  B) 
Table  of  contents  amended; 
Note  to  Exhibits  revised;  in- 
terim  35679 

1910.52    (b)  revised;  interim 35679 

1924  Authority  citation  re- 
vised  43676 

1924.1    Revised;  interim 35679 

1924.5  (fKl)(iU)  (A)  through 
(E)      revised;      (fKl)(iliKP) 

added. 43676 

1924.13    (e)(l)(iv)    and    (vIKA) 

and  (2)(lx)(A)  revised 2155 

1924.1—1924.13      (Subpart      A) 

Exhibit  J  amended. 2156 
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1924.51—1924.100    (Subpart    B) 

Revised;  Interim 35679 

1924.57    (c)(5)(ll)  revised 8739 

1927.7    (c)(3)  revised 13100 

1930.102    (h)  revised 2156 

1930.141    (e)  revised 2156 

1930.101—1930.150  (Subpart  C) 
Exhibits  B,  B-8,  C,  and  E 
amended;  Exhibits  H,  H-1, 

and  I  added 2156 

1933.404    (a)(4)(lii)  revised 2159 

1933.416    (b)  revised 2159 

1940  Authority  citation  re- 
vised  7332. 

26229.  36240 
1940.301—1940.350  (Subpart  G) 

Sections  revised 36240 

1940.304    (a)(1)  revised 7332 

1940.301—1940.350  (Subpart  G) 
Exhibit  C  amended:  Exhibit 

M  revised 7333 

Exhibit  M  corrected 14778 

Exhibit  C  revised 36262 

Exhibits  D,  H.  and  I  amended; 
Exhibit  G  removed 36266 

1940.551  (a)  amended 26229 

1940.552  (a)  and  (g)  amended 26229 

1940.557    (i)  revised 26229 

1940.559    (c)  removed 26229 

1940.575  Revised 26229 

1940.576  Revised 26229 

1940.577  (i)  revised 26229 

1940.578  Revised 26229 

1940.589  Redesignated  as 
1940.590  and  revised:  new 
1940.589  added 26230 

1940.590  Redesignated  from 
1940.589  and  revised 26230 

1941  Authority  citation  re- 
vised  35684 

1941.14    Added ~ 8739 

1941.33  (c)  (1)  and  (3)  removed; 
(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26588 

1941.35    (b)  revised 26589 

1941.1—1941.50  (Subpart  A) 
Sections  revised;  Exhibit  B 
removed;  E:xhibit  C  added; 

interim 35684 

1941.54    (b)  revised;  interim 35691 

1941.57    (a)(1)  revised;  interim....  35691 
1941.88    (a)  tlirough  (d)  redes- 
ignated as  (b)  through  (e); 
new  (a)  added;  new  (b)  and 

(c)  revised 35691 

1941.94    Revised;  interim 35692 
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1941.96    (b)  revised:  interim 35692 

1942  Authority  citation  re- 
vised  30247 

1942.1  (d)  revised 6785 

1942.2  (a)(l)(v)  added;  (a)(2) 
(ill)  and  (iv)  and  (d)  re- 
vised  6786 

(a)(5)  removed:  (a)(3)  and  (b) 
revised 36267 

1942.3  Amended 6786 

1942.5  (a)(l)(i).  (b)(lKii)  (P) 
and  (G),  (c)  introductory 
text  and  (2)  and  (d)  (3) 
tlirough  (7)  revised. 6786 

1942.6  (e)(3)  revised '. 6787 

(d)(1)  removed;  (d)  (2)  and  (3) 

redesignated  as  (d)  (1)  and 

(2) 26589 

1942.7  (f )  removed;  (g)  redesig- 
nated as  (f ) 6787 

1942.8  (b).  (c)  and  (g)  revised 6787 

1942.9  (e)  removed;  (b)  Intro- 
ductory text  revised 6787 

1942.12    (a)  revised 6787.  26589 

1942.17  (f  )(7)(i)  removed:  (f)(7) 
(ii)  and  (iii)  and  (k)  (2) 
through  (8)  redesignated  as 
(f)(7)  (i)  and  (ii)  and  (k)  (3) 
through  (9);  (b)(3). 
(c)(2)(ili)(C),  (e)(2),  (f)(1), 
(2)(1),  and  new  (7)(i)  intro- 
ductory text,  (g)(2)(l)(C) 
and  (3)(i)(B),  (j)(3)  introduc- 
tory text.  (k)(l).  (mKl). 
(p)(3)(i)  and  (4).  (qK2)(i)(B) 
and  (3)  tlirough  (5).  (r)(l)(i) 
and  (ii)(C)(4).  (D).  (P)  and 
(iii)  and  (2)  revised:  new 
(k)(2)  added 6787 

1942.18  (g)  introductory  text, 
(j)  Introductory  text  and  (2) 
and  (k)(4)  Introductory  text 
revised:  (k)(4)(vl)  added. 6791 

1942.19  (h)(2)  revised 6791 

1942.20  (a)  (27)  and  (28)  added; 

(b)  revised 6791 

1942.301  Revised 30247 

1942.302  Revised 30247 

1942.304  (a)    revised;    (f).    (g). 

and  (h)  added 30247 

1942.305  (a)(1)  and  (b)  re- 
vised  30247 

1942.306  (a)  and  (b)  revised 30248 

1942.307  Revised 30248 
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1942.310  (b)  and  (d)  revised:  (e) 
removed;  (f ),  (g),  and  (h)  re- 
designated as  (e),  (f),  and 

(g):  new  (h)  and  (1)  added 30248 

1942.311  (a)  revised;  (b)  re- 
moved;  (c)  redesignated  as 

(b) 30249 

1942.312  Removed. 30249 

1942.313  Removed 30249 

1942.314  Added. 30249 

1942.315  (b)  revised 30249 

1942.316  Heading  and  (c)  re- 
vised  30250 

1942.317  Removed. 30250 

1942.318  Removed. 30250 

1942.319  Removed 30250 

1942.320  Removed 30250 

1942.322    Removed 30250 

1942.350    Redesignated  as 

1942.349  and   revised;    new 

1942.350  added 30250 

1942.349    Redesignated        from 

1942.350  and  revised 30250 

1942.301—1942.350  (Subpart  G) 

Exhibits  A  and  B  removed 30251 

1942.463  (b)(4)  correctly  re- 
vised  3861 

1943  Authority  citations  re- 
vised; section  authority  cita- 
tions removed 35692 

1943.1—1943.50  (Subpart  A) 
Sections  revised;  Exhibit  B 
added:  Interim 35692 

1943.32  (a)  corrected 2147 

1943.33  (c)(1)  and  (3)  removed; 
(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26589 

1943.35    (cKl)       revised:       (e) 

amended 26589 

1943.51—1943.100    (Subpart    B) 

Sections  revised;  interim 35706 

1943.83    (c)(1)  and  (3)  removed; 

(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26589 

1943.85    (c)(1)  revised 26589 

1943.101—1943.150  (Subpart  C) 

Removed:  Interim 35716 

1943.132  (a)  amended 17688 

1943.133  (b)(2)(i)  and  (d)(1) 
amended:  (c)  revised 26589 

1943.135  (a)  introductory  text 
and     (c)(1)     revised;     (a)(2) 

amended 26589 

(e)  amended 26590 


Pace 
1944    Authority      citation      re- 
vised  35716 

1944.3  (b)(9)  revised 36267 

1944.4  (c)  amended 17688 

1944.11    (a)  and  (e)  revised 36267 

1944.16    (e)(1)  removal  and  (e) 

(2)   through   (8)   redeslgna- 
tion  as  (e)  (1)  through  (7) 

confirmed 7178 

(h)(5)(ii)     revised;     (h)(5Klll) 

added 13244 

1944.23    Revised;  interim 35716 

1944.26    (a)(2).    (e)    and    (f)(2) 

amended 17688 

1944.30  (a)  amended 10241, 

17688.  36267 

1944.31  (e)  removed 10241 

(c)  revised 36267 

1944.32  (a)(  1 )  and  (c)  revised 26590 

1944.33  (f )  revised 26590 

(c)  introductory  text  and  (1) 

revised 44177 

1944.34  (g)(2)(i)(C)  amended; 
(i)(l)(ii)  and  (3)(i)  revised^ 35068 

1944.40    (b)  revised 36267 

1944.45    (f)(3)(U)  revised 36267 

1944.170  (c)  (3),  (4).  and  (5)  re- 
designated as  (c)  (5).  (6),  and 
(7);    new    (c)    (3)    and    (4) 

added 36267 

1944.175    (e)  revised 26590 

1944.151—1944.184  (Subpart  D) 
Exhibits      A-1      and      A-2 

amended 36268 

1944.201—1944.240  (Subpart  E) 

Revised 2159 

1944.205    (t)  amended 7491 

1944.211    (a)(4)  amended 7491 

1944.213    (a)(2)      and      (b)(ll) 

amended 7491 

1944.215    (1)  amended 7492 

1944.231  (a)(1),  (9)(il)(A)(3), 
(b)(4).  and  (5KiU)  revised; 
(b)(3)(vl)       and       (c)(3)(vi) 

added 36268 

1944.235  (f)(2)  removed;  (f)(3) 
redesignated  as  (f)(2);  (f)(1) 

revised 26590 

1944.237    (c)    (1)    and    (2)    and 

(dK2)  revised 7492 

(a),  (b)  and  (e)  amended;  in- 
terim  13245 

1944.201—1944.240  (Subpart  E) 

Exhibit  A-6  amended 7492 


Page 

Exhibits  A-6  and  A-8  amend- 
ed  36268 

1944.245    (cK2)  (xxv)  and  (xxvl) 

added 36268 

1944.458    (a)(8)  amended 17688 

1944.467  (b)  heading  revised; 
(b)(1)  introductory  text 
amended 17688 

(b)(1)  Introductory  text  cor- 
rected  36432 

1944.468  (c)  revised;  (d)  re- 
moved  10241 

1944.469  (g)(lKliKA)  revised 26590 

1944.672  (a)  revised. 36269 

1944.676  (f)  revised 36269 

1944.681  (a)  revised 36269 

1945  Authority  citation  added; 
subpart  and  section  author- 
ity citations  removed...  30384.  35716 

1945.2—1945.45      (Subpart      A) 

Revised 30384 

1945.119    (a)  revised;  interim 35716 

1945.126  (b)(3)  revised 26591 

1945.127  Amended 26591 

1945.128  (b)  revised 26591 

1945.149    (b)  revised;  interim 35716 

1945.151-1945.200  (Subpart  D) 

Sections  revised 30392 

1945.168  (c)  revised;  interim 35716 

1945.169  (a)(3)  revised;  inter- 
im  35716 

1945.185  (a)  revised;  (c)  amend- 
ed  26591 

1945.151—1945.200  (Subpart  D) 
Exhibits  B  and  B-1  re- 
moved; Exhibit  D  amend- 
ed  30412 

1946  Added 32599 

1948    Authority  citation 

added 30647 

1948.101—1948.150  (Subpart  C) 

Added 30647 

1951  Authority  citation  added; 
subpart  and  section  author- 
ity citations  removed 35716 

1951.1—1951.50      (Subpart      A) 

Authority  citation  revised...26591. 

30656 

1951.7  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g); 
(d)(1)  revised:  interim 35716 

1951.8  (a)  revised:  interim 35717 

1951.9  Introductory  text  re- 
vised; Interim 35717 

1951.10  Introductory  text  re- 
vised; interim 35717 


PlWe 

1951.15    (e)  revised 13100 

1951.25  (b)(5)  revised;  inter- 
im  35717 

1951.33    Removed:  interim 35717 

1951.40  Removed;  interim 35717 

1951.41  (h)(2)  redesignated  as 
(h)(3);  new  (h)(2)  added 5357 

Removed;  Interim 35717 

1951.44    (b)(5)  removed 15798 

(j)(l)  revised 15799 

Removed;  interim 35717 

1951.46    Removed;  interim 35717 

1951.1—1951.50  (Subpart  A) 
Exhibits  C-1  through  G  re- 
moved; interim 35717 

1951.51—1951.55     (Subpart     B) 

Revised 26591 

1951.51    (a)  revised 13100 

1951.55    Revised 33804 

1951.111  (b)  (1).  (3).  (4).  (5).  (6) 
and  (7)  and  (e)  (2)  through 
(14)  redesignated  as  (b)  (7). 
(1).  (5).  (4).  (3)  and  (6)  and 

(e)  (4)  through  (16);  new  (e) 

(2)  and  (3)  added 44178 

Introductory  text,  new  (b)  (5) 
and  (7),  (c)(2),  (e)  introduc- 
tory text  and  (9),  (fKl). 
(hK3),   (i)(2),  (k)(4),  (1)  (1) 

and  (3),  and  (o)  revised 44178 

1951.207    (e)(l)(xU)  added. 7337 

1951.210    (aK8)  added 7337 

1951.215    Revised. 3861 

1951.221  (a)  and  (bKl)  re- 
vised  - 15798 

1951.251    Revised 30656 

1951.254    (e)  added 39740 

1951.261  (e)(2)(i)  amended 17688 

(f)(1)   introductory   text   and 

(2)  removed;  (f)(1)  (i) 
tlirough  (iv)  redesignated  as 

(f)  (1)  through  (4); 
(b)(l)(i)(A),  (d)(lKiv). 
(e)(2Kiii)  and  (4)  introducto- 
ry text  and  (f)  Introductory 
text  revised;  (b)(l)(iKA)  (i) 

and  (2)  added 39740 

1951.262  (c)(2)  revised:  inter- 
im  35717 

(a)(1)  and  (b)(2)  revised 39741 

1951.312  (d)  and  (e)(3)  intro- 
ductory text  and  (1)  amend- 
ed  17688 

1951.313  (b)  amended 17688 
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1951.314  (a)(8)  revised;  inter- 
im  35717 

1951.315  Amended 27825 

1951.501    (a)(2)(il)  amended;  (c) 

added 16244 

1951.504    (i)  amended 2194 

(c)  through  (h)  and  (i) 
through  (s)  redesignated  as 
(d)  through  (i)  and  (k) 
through  (u);  new  (c)  and  (J) 

added. 16244 

1951.507    (eKl)  amended 16245 

1951.510  (e)  (5)  through  (8)  re- 
designated as  (e)  (6) 
through  (9);  (e)(4)  revised; 

(e)(5)  added. 16245 

1951.514    Revised 16245 

1951.517  (b)(4)  introductory 
text,  (i),  and  (ii)  amended 15800 

(b)(1)  amended. 16245 

1951.518  Added. 16245 

1951.558  (c)(1)  (ii)  and  (ill)  re- 
vised; interim 35717 

1951.612    (a)(l)(iii)  revised 27825 

1951.851—1951.900  (Subpart  R) 

Added 30656 

1951.901—1951.950  (Subpart  S) 

Added:  interim 35718 

1951.912    (a)  introductory  text 

corrected 39014 

1951.901—1951.950  (Subpart  S) 

Exhibit  A  corrected 45755 

1955  Authority  citation  re- 
vised  35762 

1955.1  Amended. 27825 

1955.2  Amended 27826 

1955.3  Amended 27826,  30664 

Amended;  interim. 35762 

1955.4  Revised. 27826 

1955.5  (d)  revised 27826 

1955.10  (a)(1)  and  (2Kiil),  (d) 
(3)  and  (7).  (e),  (f)(1)  intro- 
ductory text  and  (2)  intro- 
ductory text,  and  (h)(1)  re- 
vised; (h)  (5)  and  (6)  redesig- 
nated as  (h)  (6)  and  (7);  new 
(h)(5)  added 27826 

Introductory  text.  (cKl)(ii) 
and  (d)(8)  revised;  interim 35762 

1955.11  (b)(1)  amended 27827 

1955.13    Revised;  interim 35762 

1955.15    (aK2)(i),     (d)(4),     and 

(f)(3)  revised:  (b)(3)  added: 
(e)(2)  and  (f)(5)  amended 27827 


Pace 
Introductory    text,    (d)(2)(lv), 
(3)  and  (5),  and  (f)(5)  re- 
vised; interim 35763 

1955.18    (f)  revised 13100 

(a)  amended:  (b)  introductory 
text,  (c),  and  (d)  revised 27827 

Introductory  text,  (i).  (J)  and 
(k)  added:  (h)  revised;  inter- 
im  36764 

1955.20    (d)  revised 27828 

(b)  introductory  text  revised; 
interim 35764 

1955.1—1955.50      (Subpart      A) 

Exhibit  G  added:  interim 35764 

1955.51—1955.100    (Subpart    B) 

Revised:  interim. 35765 

1955.53  Amended 27828,  30664 

1955.54  Revised 27828 

1955.55  (b)(2)(iii)  revised;  (d) 
redesignated  as  (e)  and  re- 
vised; new  (d)  added. 27828 

1955.57    Added 27828 

1955.63  (c)  amended 27829 

1955.64  (a)(  1 )  amended 27829 

1955.65  (c)(4)  revised 27829 

1955.66  (a)(2Kiii)  revised 7338 

(b)  revised ^ 27829 

1955.68    (a)  and  (c)  revised 27829 

1955.102  Revised 27829 

Revised:  Interim 35776 

1955.103  Amended 27830.  30664 

Amended;  interim 35776 

1955.104  Revised 27830 

1955.106    (a)  revised 30664 

Revised:  interim 35777 

1955.106  (e)(7)  added 7338 

Redesignated  as  1955.107;  new 

1955.106  redesignated  from 
1956.109  and  revised;  inter- 
im  35777 

1955.107  Introductory  text  re- 
vised  7338 

Redesignated  as  1955.108;  new 

1955.107  redesignated  from 
1955.106:  interim 35777 

Revised:  interim 35778 

1955.108  Redesignated  as 
1955.109:  new  1955.108  re- 
designated from  1955.107: 
interim 35777 

Revised:  interim 35779 

1955.109  Redesignated  as 
1955.106  and  revised;  new 
1955.109  redesignated  from 
1955.108:  interim 36777 
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Revised;  interim 35780 

1955.110  Redesignated  as 
1965.111 27831 

1955.111  Removed;  new 
1955.111  redesignated  from 
1955.110  and  revised 27831 

1955.112  Revised 27831 

1956.113  Revised 27831 

1965.114  Revised 27832 

1955.115  Revised 27833 

1955. 1 16  Revised 27834 

1955.117  Revised 27834 

1955.118  Revised 27835 

1955.119  Revised 27836 

1965.122  (a)  through  (d)  redes- 
ignated as  (b)  ttu-ough  (e); 
new  (b)  and  (e)  revised;  new 

(a)  and  (f )  added;  Interim 35780 

1955.123  (a)  revised:  interim 35781 

1956.127  Revised 27836 

1955.128  Revised:  interim 35781 

1955.130  Revised 27836 

1966.131  (b)  revised 27837 

1955.134  (b)  revised 27837 

1955.135  Revised 27837 

1955.137  (a)(2)(U)(A)  revised; 
(a)(3)(i)   amended;   (d)   and 

(e)  added 27837 

1966.138  Introductory  text  and 

(a)  revised 27837 

1955.139  (a)(2)  revised; 
(a)(3)(iv)  amended 27838 

Heading,  (a)(3)  introductory 
text,  (1)  (A),  and  (B)  and  (ill) 
revised;  (a)(3)  (v)  and  (vi) 

and  (c)  added:  Interim 35781 

1965.140—1955.143    Revised 27838 

1956.140  Revised:  Interim 35783 

1955.144  Heading  revised;  (a) 
amended 27839 

1955.145  Revised 27839 

1955.146  (a)  revised 27839 

1966.147  Introductory  text  and 

(b)  revised;  (e)  amended 27839 

1955.148  Revised 27839 

1956  Authority  citation  re- 
vised  13100 

1956.57  (b)  and  (J)  (2)  and  (3) 
amended 13100 

(j)(3)  amended 36966 

1966.58  (b)(1)  and  (2Ki)(B) 
amended 13100 

1966.66    Introductory  text,   (b) 

and  (c)  amended 13100 

1956.70    (b)  (2)  and  (3)  and  (c) 

amended. 13100 


Page 

(b)  (2)  and  (3)  amended 36955 

1956.76    (a)  amended 13100 

(a)  introductory  text  and  (b) 
introductory  text 36966 

1966.85    (a)(3)        and        (b)(2) 

amended 13100 

1966.96    (b)(3)  amended 13100 

1966.99    Amended 13100 

1956.101—1066.150  (Subpart  C) 

Added 13100 

1956.101    Correctly  revised. 45888 

1962  Authority  citation  re- 
vised  35783 

1962.4  Paragraph  designations 
removed;  section  amended; 
interim 35783 

1962.6    (c)(l)(iv).      (2)(il)      and 

(3)(1I)  revised:  Interim 35783 

1962.8  Introductory  text  re- 
vised; interim 36783 

1962.13  Introductory  text  re- 
vised; interim 36783 

1962.17  (a)(2).  (b)  (2)  and  (5) 
revised;  (a)(3)  added;  inter- 
im.  35784 

1962.29  (b)  introductory  text 
revised;  (b)  (2)  through  (4) 
redesignated  as  (b)  (3) 
through  (5);  new  (b)(2) 
added:  interim 36785 

1962.30  (b)(8)  added 7338 

(b)  (1)  through  (8)  redesignat- 
ed as  (b)(2)  through  (9);  new 

(b)(  1 )  added 8740 

1962.34    (a)(4)        and        (b)(5) 

added. 7338 

(f)  (9)  and  (13)  and  (g)(1)  re- 
vised  10358 

(fK7)  amended. 17688 

(a)(2)  revised;  interim 35785 

1962.40  (b)  introductory  text, 
(b)(3)  and  (e)(1)  revised;  (f) 
added:  interim 35786 

1962.41  Introductory  text  and 
(e)  revised:  (f)  added;  inter- 
im  36785 

1962.42  (a)  introductory  text. 
(cK5)(i)  introductory  text, 
(ii)  and  (6)(ii)(A)  and  (d)  re- 
vised: interim 35786 

1962.47    (a)(3),  (c)(3)  and  (4Ki) 

revised:  interim 35786 

1962.49    (c)  (1)  and  (2)  revised: 

interim. 35787 
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1962.1—1962.49  (Subpart  A) 
Exhibits  B  and  D  revised: 
Exhibits  E  and  F  added;  in- 
terim  36787 

1965  Authority  citation  re- 
vised  10358,  35794 

1965.7  (a)  through  (k)  redesig- 
nated as  (b)  through  (1);  in- 
troductory text  and  new  (a) 
added:  interim 35794 

1965.11  (b)  introductory  text, 
(cKl)  (i)  and  (ii)  introducto- 
ry text,  (2KU)  and  (S)  re- 
vised: (cXaXiKC)  removed: 
interim. 35794 

1965.12  (aX9)  added. „....  7339 

(b)(2Kii)(C)  revised. 8740 

(f )  amended 17688 

(a)(8),  (b)(2KiiKB)  and  (g)  re- 
vised: interim 35794 

(f )  corrected 36432 

1965.13  Introductory  text  and 
(fK4)(ii)  revised:  Interim >.  35795 

1965.17    (a)  revised:  interim 35795 

1965.25  (a)  introductory  text 
and  (d)  introductory  text  re- 
vised; interim > 35795 

1965.26  (aK2),  (b)  introductory 
text  and  (1).  (c),  (d),  (e)  in- 
troductory text,  and  (f)  in- 
troductory text  and  (6)  re- 
vised; (g)  added;  (bK4)  re- 
moved  85795 

1965.27  (bH20)  revised 7339 

(b)(5)        introductory        text 

amended ^..„ 10358 

(gK4)  revised 17688 

(bX4Kv)  removed;  (bX4Xvi) 
redesignated  as  (bX4Xv);  in- 
troductory text,  (b)  intro- 
ductory text.  (1),  (3).  <4Xlv), 
(5)  introductory  text  and 
(iv).   (cXlXiii),   and   (g)   (8) 

and  (9)  revised;  interim 35797 

1965.31    (aX2)  revised;  interim....  35798 
1965.1—1965.50      (Subpart      A) 
Exhibits      A      through      D 

added;  interim. 35798 

1965.65    (aX4).  (cX2)  and  (11) 

revised ^ 2194 

(cXlO)  introductory  text,  (ii), 

and  (lii)  amended. 7492 

(aX8)  removed:  (aX9)  redesig- 
nated as  (aX8):  interim 13245 


Pve 
(bX8).  (c)  (11)  and  (12),  and 

(f)  (2)  and  (12)  amended 15800 

1965.68    (aXlXx)  revised 2195 

1965.90    Revised;  interim 13245 

1965.51—1965.100  (Subpart  B) 
Exhibits  A,  B  and  C  revised; 
Exhibits     E     through     E-^ 

added;  interim 13248 

Exhibit  C  amended 17688 

1965.104    (bX3)  revised 27840 

1965.106    (a)  heading,  (b).  and 

(c)  revised. 27840 

1965.125  (aXl)  amended;  (aX3) 
removed;  (aX4)  redesignated 

as  (aX3);  (aX2)  revised. 27840 

1965.128    (cX2)        introductory 

text  revised 10358 

Introductory  text  and  (bX3) 
amended:  (a),  (bXl)  intro- 
ductory text.  (4)  (i)  and  (U), 
(5).  and  (13).  (c)  introducto- 
ry text  and  (2).  (d).  and 
(eX4XlI)  revised 27841 

1965.127  (a)  introductory  text. 
(1).  (2).  and  (3)  and  (bXl)  re- 
vised  27842 

1968.128  Revised. 27843 

1965.129  Introductory  text  re- 
vised  „ 27843 

1965.137    Revised 27843 

1980  Authority  ciUtion  re- 
vised  26413 

1980.20  Introductory  text  re- 
vised.  40400 

1980.67    Revised 26413 

1980.80    Revised 26413 

1980.1—1980.100  (Subpart  A) 
Appendixes  B  and  E  amend- 
ed.  7339 

Appendix  A  revised;  interim 8150 

Appendix  B  revised;  interim 8153 

Appendix  D  revised;  interim 8160 

Appendix  E  revised;  interim 6162 

1980.113    (dK12)  added 7339 

1980.115    Amended;  interim 8167 

1980.101—1980.200  (Subpart  B) 

Exhibit  A  amended 7339.  8167 

1980.331  Amended 10241 

1980.332  Amended 10241 

1980.402  Paragraph  designa- 
tions removed;  text  amend- 
ed  40400 

1980.411  (aX9)  removed;  (a) 
(10)    through    (16)    redesig- 
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nated    as    (a)    (9)    through 

( 15) 45258 

1980.412  (eK5)  removed;  (eX6) 
redesignated  as  (e)(5);  (e)  in- 
troductory text  revised 45258 

1980.413  (aX4)  removed;  (b) 
amended 40401 

1980.414  (b)  amended 45258 

1980.420    Added 40401 

1980.423    (aXl)  revised 40401 

1980.442  Introductory  text  re- 
vised  40401 

1980.444    (a)  revised 40401 

1980.451  (d)  introductory  text 
and  (3),  (fK3).  (1X13)  intro- 
ductory text  revised;  undes- 
ignated text  following  (1^) 
amended. 40401 

(iX  19)  amended 45268 

1980.452  Amended 45268 

1980.454    Undesignated        text 

following  (g)  amended 26413 

1980.469    Undesignated        text 

foUowing  (c)  amended 40403 

1980.481    (a)  amended 40403 

1980.401—1980.500  (Subpart  E) 

Api}endlx  C  amended 40403 

1980.680    Revised 26413 

2003.1    Revised 20090 

2003.1—2003.5  (Subpart  A)  Ex- 
hibit A  revised 20090 

2054.1101—2054.1150      (Subpart 

W)    Revised 9604 

ChoptM  XXVI— Office  of  Inspector 
Gonoral,  Doportmont  of  Agriculturo 

2620    Revised - 16540 

Chapter  XXIX — Office  of  Energy, 
Deportment  of  Agriculture 

2902  Added. 4007 

2903  Added 4008 

Chapter  XXX — Office  of  Operations 
and  Finance,  Department  of  Agri- 
culture 

3015.1  (a)  revised 8043 

3015.2  (d)  introductory  text  re- 
published; (dX5)  added 8044 

3016    Added 8044,  8087 


Chapter  XXXIV— Cooperative  State 
Research  Service,  Department  of 
Agriculture 

Page 

3403  Added 21966 

3404  Added 17914 

Correctly  designated 34481 

Chapter  XXXVI— Notional 
Agricultural  Statistics  Service 

3600  Authority  citation  re- 
vised  11639 

3600.2  Amended;  (1).  (2).  (3). 
(4),  and  (5)  redesignated  as 

(a),  (b),  (c),  (d),  and  (e) 11639 

3600.3  (cX4)  (1).  (2)  and  (3) 
and  (dXl)  (1),  (2),  (3).  (4) 
and  (5)  redesignated  as 
(cX4)  (i),  (ii)  and  (iii)  and 
(dXl)  (i),  (U).  (iii).  (iv)  and 
(V);  (cX4Xi).  (fXlXiv)  and 
(g)  introductory  text  amend- 
ed  11639 

3600  Appendix  A  amended 11640 

3601  Authority  citation  re- 
vised  1 1640 

3601.1  Amended 11640 

3601.3  Amended 11640 

3601.4  Amended 11640 

3601.6  Amended. 11640 

Chapter  XXXVII— Economic  Research 
Service,  Department  of  Agriculture 

Chapter  XXXVII  Chapter  es- 
tablished  32369 

3700  Added 32369 

3701  Added 32370 

Chapter  XXXVIII— Worid  Agricultural 
Outlook  Board,  Department  of  Ag- 
riculture 

Chapter  XXXVIII  Chapter  es- 
tablished  5358 

3800  Added 5358 

3801  Added 5358 

Chapter  XXXIX— Economic  Analysis 
Staff,  Department  of  Agriculture 

3901  Authority  citation  re- 
vised  15547 

3901.1  Amended 15548 

3901.2  Amended , 15548 
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TITLE  7     Chaptor  XXXIX— C«n.      Pi«e 

3901.3  Amended 15548 

3901.4  Amended 15548 

ClMipt*r  XL — Economics  Monogomont 
Staff,  Doportmont  of  AgricwHuro 

Chapter     XL    Chapter     estab- 
lished  4108 

4000  Added. 4108 

4001  Added 4109 

Clioptor  XU— NotiofMl  AgrkuNural 
Libroiy,  Doportmont  of  AgricuHuro 

Chapter    XI J    Chapter    estate 

llshed 17915 

4100    Added 17915 

Title  1— Proposed  Rules: 

1 15685,  30435 

Ic- 45661,  46745 

Id. 26076,  41S39,  41603 

6 - 11091 

11 13125 

13 26443 

15 16263 

26 47720 

2T 22178 

28 _ 9774 

29 36050,  40069 

34... 44591 

51 7531,  22497,  22498 

52 „. 3403.  3490,  7532.  45908 

53 _ 3025,  10545 

54 3025,10545 

58 4639,  9948 

68 411,  20636,  30«85,  43213 

160 26781 

210 35063 

220. 18289,  19368 

225 S47«l,  48370 

226 3470* 

250 2846,  41172 

252 7188 


253.. 


.SS83 


n\ 23638 

273 23638,  37582 

277 29858 

90»-380  (Ch.  ni) _ 45484 

300 3806.  44199 

301 140.  24296.  41538,  45274 

302 37772 

318 >. 3028 

319 22330.  41604 

400 4966,  18571,  31874 

401 „ 505, 

507,  4413,  5276,  5277,  6652-6654, 
12774,  16854.  19304,  19306,  20331- 
20333,  21455,  23770,  29340,  29341, 
32235,  34762.  36464 
408 31875 


Pace 

4(IO........«»MH.........*.M*«.a....-*«*....**M.*»........  WOVOO 

422 43719 

440 ^ _ -. 4413 

441 31877 

449 6655. 11299. 1S04S.  36796 

461 1640 

456 4030 

652 . 4989.  15666 

725 16721 

780 17084 

800 8921 

802 ^ 17471 

905 898,  20121 

906 37585,  38295,  43319 

907 412,  2849,  3599,  21651,  44925 

908 412.  2849,  3599.  21651,  44928 

910 255.34107 

911 17066 

915 ». 17056 

916 5776.  12687.  16931.  23243 

917 „ 2851. 

5776.  8460.  9634.  11669.  12691,  13413. 

23243.  26782 

918. 11867,  17066 

919 _ 23243.  44407 

920 15227.  26444.  30S88.  38009 

921 „ 17086 

923 17066 

924 _ 17086 

925 2851.  9480 

926 31708 

927 ^..  4641.  24983 

928 „ 20121 

929 3036.  15045.  28498 

931 . 20688 

932 20688 

933 7194.  2864S 

944 ^ 9460 

948 18809.  34764 

946 7369.  12423 

947.....^ 18843 

948 3037, 18098.  27824.  44891 

949 10887 

953 ^ 15880 

968 32004 

958 ......  18880.  23404 

989 13413 

966 39308 

967 28498.  28660 

968 24070 

971 > ...48767 

979 ^ 418 

981 414. 

18046.  32909.  36081.  36083,  37886 

982 900,  17086 

984 _ 39306 

985 ^ 18048 

987 15401.  16130,  26784.  34108 

969 „ 25496,  28405,  45100 

993 „.. 26602 

998 18000.  21666 
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999 25496 

1001 21825,  38963 

1002 18844, 

21825,  32911,  38727,  38963 

1004 21826,  38963 

1006 1035,  34766 

1007 9635,  15402.  27993,  38730 

1012 1035,34766 

1013 _ 1035,  34766 

1030 8205,  10894.  24298,  26369 

1032 5777,  7210 

1033 902,  14804 

1036 40733 

1040 15851,  27699 

1046 902,  14804 

1050 5386 

1065 9636,  12424,  30289 

1068 1360,  15690,  16556 

1076 23405,  46875 

1079 26446, 

27450,  27863,  30290.  30291 

1097 1369 

1098 „ 27993.  32623,  38730 

1099 38296.  39839 

1106 1370, 

1790.  6158.  11092,  22499,  27174, 
44593 

1124 „ 33823,  36291,  39581 

1125 „ 36291,  39581 

1126 256, 

7942,  22003,  22499,  27174.  29689, 

36321 

1136 686 

1137 36054 

1139 686 

1150 47958 

1210 9637 

1230 15700.  21456,  21836 

1260 509 

1403 38011 

1405 30068,  31958 

1408 ~ 26081,  29307 

1421 2037,  2759,  30068,  31958 

1425 7370 

1446 19923,  21964 

1497 11474,  16131 

1498 : 11474, 16131 

1530 11098 

1550 13125 

1700 11511 

1701 _ 140.  10545 

1709 43442,  44594 

1710 15228 

1715 47820 

1718 44887 

1745 32235 

1749 32235 

1750 40896,  47299 

1751 40734,  47299 

1754 31877 

1763 28651 

1765 ~ 31346 

1770 47959 


Pwe 

1772 « 8219.  38965 

1809 18392,  23406 

1822....; 9318 

1823 2852,9318 

1900 4414,  12695,  16615 

1902 18392 

1910 9318,  18392,  29341 

1922 23406 

1924 7532,18392 

1930 2852,  21460,  40430 

1933 2852 

1941.... 9318,  18392,  37317 

1942 2852,  9318.  17953 

1943 „.. 9318.  18392 

1944 2852. 

9318.  14810.  18392.  19924.  27863.  40430 

1945 9318. 18392.  23406 

1946 17198 

1948 2852.  17201 

1951 9318. 

10098,  17201,  18392,  44013 

1955 9318. 

17201.  18392.  27863 

1962 - 18392 

1965 9318.  18392 

1980 2852. 

4414.  10100.  12695,  15852.  16416.  22764 

2054 3176 

3015 44716 

3016 44716 

3400 30414 

3403 13048 

TITLE  8— ALIENS  AND 
NATIONALITY 

Choptor  I — Immigration  and  Natural- 
ization Sorvico,  Doportmont  of  Jus- 
tico 

1    Authority  citation  revised 30016 

1.1    (o)  added 30016 

3.1    (a)(1)  revised 15659 

100  Authority  citation  re- 
vised  15194.  23603 

100.4    (c)(2)  amended 15194 

(b)(14)  and  (d)  amended 23603 

(f)  amended;  interim 43985 

103  Authority  citation  re- 
vised  26034 

103.1  (n)(2)  amended;  interim....  10064 

(q)  amended 35799 

(n)(3)  added;  interim 43985 

103.2  (b)(2)  redesignated  as 
(b)(3)  and  revised;  new 
(b)(2)  added 26034 

103.4    (b)  revised;  interim 43985 

103.7    (b)(1)  amended;  interim....  43985 
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TITLE  8     Chapter  I — Con.  pace 

103.37    Removed:  interim 43986 

204  Authority  citation  re- 
vised  30016 

204.1  (a)  (2)  through  (4)  and 
(d)  (2)  tlirough  (4)  redesig- 
nated as  (a)  (3)  through  (5) 
and  (d)  (3)  through  (5);  new 
(a)(2)  and  (dK2)  added 30016 

204.5    (c)  corrected. 2824 

205  Authority  citation  re- 
vised  30016 

205.1    (a)(10)  added 30017 

210  Revised;  interim 10064 

210.3  (b)(4)  added;  interim 27335 

211  Authority  citation  re- 
vised  18260,  30017 

211.1    (b)(1)  revised 30017 

211.5  (a)  and  (b)  revised:  (d)  re- 
moved: interim 18260 

212  Authority  citation  re- 
vised  9282. 

17450,  24900,  30017,  40667 

212.1  (i)  added 24900 

212.4  (e)  revised 40867 

212.5  (a)(2)(li)  revised 17450 

212.7    (a)  revised 30017 

212.11    Revised 9282 

214  Authority  citation  re- 
vised  3331, 

24900,  30017,  46852 

214.2  (n)   redesignated   as   (o); 

new  (n)  added;  interim 3331 

(b)(3)  redesignated  as  (b)(4); 

new  (b)(3)  added 24900 

(n)  revised 26231 

(k)  revised. 30017 

(a)  (2),  (3),  and  (g)(2)  revised; 
(a)  (4)  through  (10)  and 
(g)(3)  through  (11)  added: 
interim ; 46852 

216  Added. 30018 

217  Added 24901 

223  Authority  citation  re- 
vised  30021 

223.2    Revised 30021 

223a  Authority  citation  re- 
vised  30021 

223a.4    Revised g6021 

223a.5    (a)  revised 30021 

235  Authority  citation  re- 
vised  23380,  30021 

235.11  Added 30021 

235.12  Added 23380 

236  Authority  citation  re- 
vised  24902 


pmb 

236.9    Added. 24903 

241  Heading  and  authority  ci- 
tation revised 9282 

241.2    Revised. 9282 

242  Authority  citation  re- 
vised  9282, 

10064.  17450,  24903,  30022 

242.1  (a)  introductory  text 
amended;  (d)  added 24903 

242.2  (a)  revised;  (g)  removed; 
(b)  through  (f)  redesignated 
as  (c)  through  (g);  new  (b) 
added;  new  (c)(2),  (d).  and 

(e)  amended 9283 

242.7  (a)  revised. 30022 

242.17    (a)  revised 30022 

242.21    (b)    heading    and    text 

amended;  interim. 10064 

242.24    Added 17450 

245  Authority  citation  re- 
vised  24903.  30022 

245.1  (b)(15)  added. 24903 

(b)  (12),  (13)  and  (14)  and  (h) 

added 30022 

245.8  Revised 30023 

245a  Heading  and  authority  ci- 
tation revised;  interim...  9274,  43992 

245a.  1    ( o )  and  ( p )  revised. 9863 

(dH4)  revised 23382 

(h)  revised;   (r)  through  (u) 

added;  interim 43992 

245a.2  (b)  (8),  (9),  (11),  and 
(12).  (d)(4Kiii).  (r).  and  (t)(4) 

revised 23382 

245a.3    (b)(3)  revised 23382 

Revised:  interim 43993 

245a.4    Added:  interim 9274 

248  Authority  citation  re- 
vised  24903 

248.2  (f)  added 24903 

264  Authority  citation  re- 
vised  43986 

264.1    (c)  amended:  interim. 43986 

271    Added 26036 

274    Revised 43187 

274a  Authority  ciUtion  re- 
vised  8612 

274a.  1    Introductory  text 

amended 8612 

274a.2  A.  redesignated  as  (a); 
(b)(l)(vKBKi)  introductory 
text  revised;  (b)(l)(ll)(A), 
(v)(BMi)(t),  (2),  (J)  introduc- 
tory text,  (t).  and  (itt),  (vi)» 
(vii)  and  (viil)  (C)  and  (G). 
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and  (2)(i)(B)  and  (11)  amend- 
ed;      (b)(l)(v)(B)(4)       and 

(2)( ill)  added 8612 

274a.3    Amended 8613 

274a.7  (a)  and  (bK3)  amend- 
ed  8613 

274a.9  (c)  amended;  (d)  re- 
vised  8613 

274a.l2  (a)(ll),  (b)  (10),  (11) 
and  (15),  and  (c)  (1).  (3)  (1) 
and  (11)  and  (15)  amended; 

(b)(6)  revised 8614 

(c)  (1)  and  (4)  amended;  inter- 
im  46855 

274a.l3    (a)  amended 8614 

274a.l4    (b)(l)(l)  amended 8614 

(c)  suspended 20087 

286  Added 5757 

287  Authority  citation  re- 
vised  9283 

287.1    (g)  tlirough  (1)  revised 9283 

287.7    Revised 9283 

292.1    (a)(6)  revised 7728 

299  Authority  citation  re- 
vised  24903, 

33442,  33444 

299.1  Amended 24903 

Revised 33444 

299.5    Added 33442 

Table  amended  (OMB  num- 
bers); Interim 43986 

337  Authority  citation  re- 
vised  23603 

337.2  Revised 23603 

341  Authority  citation  re- 
vised  23603 

341.7    Revised 23603 

499.1    Amended 33445 

Title  8— Proposed  Rules: 

1 2426 

S 11300 

100 29818 

103 29818 

204 2426 

206..... 2426 

208 11300.  28231 

210a. 30685 

211.... 2426 

212 2426.  3403.  16972 

214. 2426,  16972,  43217 

216 2426 

217.... 16972 

223 2426 

223a. 2426 

232 1791 

233 1791 

235 „ 179 1,  2426 


Pace 

236 _.... 11300, 16972 

237 1791 

238...... 1791 

239    ^     ^ 1791 

242!!!!!!!!!"!.!.!!!!!!!!!!!!!!!!!!!!!!.2426, 11300. 16972 

245 „ 2426.16972 

245a. 18096,  29804 

248 16972 

253 ™ 11300 

264 — 29818 

280 1791 

299 1791,  16972,  29818 


TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture 

1 1    Authority  citation  revised 14782 

Authority  citation  corrected 45854 

11.1  Amended;  interim. 14782 

Amended 28372 

Comment  time  extended 44585 

11.2  (b)(17)  removed;  (b)  (10) 
through  (16)  redesignated  as 
(b)  (12)  tlirough  (18);  new 
(b)  (10)  and  (11)  added;  (b) 
(1),  (2),  (7),  (8),  and  (9)  re- 
vised; interim 14782 

(b)   (7)  and  (9)  revised;   new 

(b)(19)  added;  interim 15641 

Comment  time  extended 24437 

(b)  (10),  (11),  and  (12)  revised; 
(b)  (13)  and  (19)  removed; 
(b)  (14)  through  (18)  redes- 
ignated as  (b)  (13)  through 

(17);  new  (b)(18)  added 28372 

(b)(8)  revised;  interim 41562 

Comment  time  extended 44585 

(b)(8)  corrected 45854 

11.3  Introductory  text  revised: 
footnote  3  removed;  Inter- 
im  14782 

Introductory  text  amended 28373 

Comment  time  extended 44585 

51.1    Amended 7881 

54  Authority  citation  revised; 
section  authority  citations 
removed:  nomenclature 

changes 2581 

54.1    Amended 2581 

54.3    (a)  amended 2581 

54.7    (a)  and  (b)  amended 2581 
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TITLE  9     Chapter  I— Con.  p>ge 

54.8  (a),  (b).  and  (c)  redesignat- 
ed as  (c),  (d),  and  (e);  new 
(c)  amended;  new  (a)  and  (b) 

added 2581 

71.1    Amended 40385 

71.19    Added 40385 

77.1    Amended;  interim 1003,36433 

Amendment  at  52  FR  49156 

confirmed 11491 

Amendment   at   53   FR    1003 

confirmed 12914 

Clarification 46080 

77.4  (b)  amendment  at  52  FR 
23937  confirmed;  clarifica- 
tion  46080 

78.1    Amended:  interim 16246 

Amendment  confirmed 32602 

Amended. 34037. 

40385.  40406 

78.33    (b)  revised. 32030 

(c),  (d),  and  (e)  revised 40386 

78.40  Amended;  interim 2222 

78.41  (a)  and  (b)  amended;  in- 
terim  2223, 

10360.  27844.  27846,  36434 

(a)  and  (b)  amendment  con- 
firmed  26232,41313 

(b)  and  (c)  amended;  interim 37989 

(a)  and  (b)  amendment  at  53 

PR  27844  confirmed 44179 

78.43    Revised;  interim 4382 

Revision  confirmed 21979 

Amended;  interim 24930 

Amendment  confirmed 44180 

85.5  (a)(3)  and  (b)(5)  amend- 
ed  40387 

85.6  (b)(2)  amended. 40387 

85.7  (b)(3)(iMB)  revised; 
(b)(3)(ii)  and  (c)(2)  amend- 
ed  40387 

85. 1 1    Removed 40387 

91.25    (f)(1)  amended 40407 

92    Authority  citation  revised 2825, 

11044,  26426 
Authority  citation  corrected 12640 

92.1  Amended 2825, 

18819,  21805 

92.2  (b)  revised;  (e)  removed 2825 

(i)(l)  amended;  interim 20307 

Footnotes  2,  3,  4.  4a.  15,  and 

16  redesignated  as  1,  2,  3,  4. 
5.     and     6;     nomenclature 

change 22129 

(i)(l)  amendment  confirmed 34038 

92.3  (J)  added 21805 


PMC 

Footnote  4a  redesignated  as  1; 
nomenclature  change 22129 

92.4  (a)(4)(i)  revised 2825 

(a)(5)(ll)  and  (8)(U)  amended 11044 

(dXlKlv)  footnote  2  redesig- 
nated as  3;  nomenclature 
change 22129 

92.5  (a)  (1)  and  (2)  amended 21805 

92.11  (d)(lKil)  revision  con- 
firmed  6792 

(b)  (1)  and  (2)  amended 21805 

Footnotes  6.  7.  8,  and  1  redes- 
ignated as  1,  2.  3,  and  5;  no- 
menclature change 22129 

(f  )(3)(ii)(B)  revised 26426 

92.12  Heading,  (a)  heading  and 
(b)  heading  revised;  (a)  and 

(b)  amended. 21805 

92.19—92.26    Undesignated 
center     heading     amended; 
footnote  9  redesignated  as 
1 22129 

92.20    (c)  amended. 18819 

92.27—92.30    Undesignated 
center     heading     amended; 
footnote  10  redesignated  as 
1 22129 

92.31-^92.40    Und€^^^ 

center     heading     amended; 

footnote  11  redesignated  as 

1 22129 

92.34    Footnote  7  redesignated 

as  1;  nomenclature  change 22129 

92.41  (b)  removal  confirmed 4843 

Footnotes  12  and  13  redesig- 
nated as  1  and  2;  nomencla- 
ture change 22129 

(g)  added 27847 

92.42  Footnote  16  redesignated 

as  1;  nomenclature  change 22129 

92.44  Added 21805 

92.45  Added 21807 

94.1    (a)(2)  amended 39448 

94.5  Footnote    2    redesignated 

as  1;  nomenclature  change 22129 

94.6  (b)  (2)  and  (4)  and  (d)(1) 
revised 5759 

Footnotes  3,  4,  5,  6,  and  7  re- 
designated as  1,  2,  3,  4,  and 
5;  nomenclature  change 22129 

94.8  Footnote  7a  redesignated 

as  1;  nomenclature  change 22129 

94.9  Footnotes  8  and  9  redesig- 
nated as  1  and  2;  nomencla- 
ture change 22129 
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94.11  (a)  amended 39448 

94.12  Footnotes  9  and  10  redes- 
ignated as  2  and  1;  footnote 
2  revised;  nomenclature 
change 22129 

94.16    Footnote  11  redesignated 

as  1;  nomenclature  change 22129 

97.1  (a)  and  (b)  amended 7493 

97.2  Table  amended 4383, 

17452,  35069 

Chapter  ill — Feed  Safety  and  Inspec- 
tion Service,  Meat  and  Poultry  In- 
spection, Department  of  Agricul- 
ture 

301.2    (ill)   revised:   footnote    1 

corrected 24678 

303.1  (d)(2)(lii)(b)  footnote  1 
amended 24679 

307  Authority  citation  re- 
vised.....  .: 13397 

307.5    (a)  revised 13397 

309.16    (e)  added 40387 

3 10. 15    Added. 45890 

3 10.23    Added 40387 

314.5  Corrected 24679 

314.6  Corrected 24679 

316.14    Revised 28634 

317  Authority  citation  re- 
vised  28635 

317.2  (h)(5)  amended 28635 

317.8    (b)(36)  revised 7495 

318.7  (c)(4)  table  amended 7495 

318.12  (c)  corrected 24679 

318.147    (f)(4)  table  amended 7495 

319.104  (b)  revised 5151 

319.105  (d)  removed;  (e)  redes- 
ignated as  (d) 5151 

319.180  (a)  and  (b)  amended 8428 

319.181  Amended 8428 

320.1  (b)(l)(ix)  added 40387 

327  Authority  citation  re- 
vised  17014 

327.2  (b)  amended 47929 

327.10    (b)  and  (c)  revised;  (d) 

added 17014 

327.13  (b)  revised 17015 

327.20    Corrected 24679 

331.2    Table  amended 20100 

331.6  Amended;  authority  cita- 
tion revised „ 20100 

335.40  (Subpart  E)    Addition  at 

52  FR  13828  confirmed 17017 

350  Authority  citation  re- 
vised  13397 


Pace 

350.3    (a)(4)  revised 28634 

350.7  (c)  revised. 13397 

351  Authority  citation  re- 
vised  13397 

351.8  Revised 13397 

351.19    (a)  revised 13397 

352  Authority  citation  re- 
vised  13398 

352.5    (c)  revised 13398 

354  Authority  citation  re- 
vised  13398 

354.101    (b)  and  (c)  revised 13398 

355  Authority  ciitation  re- 
vised  13398 

355.12    Revised. 13398 

362  Authority  citation  re- 
vised  13398 

362.2    (c)  added 3736 

362.5    (c)  revised 13398 

381  Authority  citation  re- 
vised  13398 

381.10    (d)(2)(iii)(b)  footnote  1 

amended 24679 

381.38    (a)  revised 13398 

381.76  Heading  and  (b)  revi- 
sion at  51  FR  3574  con- 
firmed; (b)(3)(i)(d)  revised; 
(b)  (4)  and  (5)  added; 
(b)(3)(lv)(d)(4)(i)(r)  and 
Table  1  and  (c)  (3)  and  (6) 

amended 46861 

381.121    (c)(5)  amended 28635 

381.202    (b)  revised 17015 

381.204    (a)  revised;  (f )  added 17015 

381.221    Amended 20101 

381.224    Amended 20101 

390  Authority  citation  re- 
vised  24679 

390.1    Amended 24679 

390.4  Amended 24679 

390.5  (a)  revised:  (b)  and  (c) 
corrected 24679 

390.6  Corrected 24679 

390.7  Corrected 24679 

390.8  Corrected 24679 

Title  9— Proposed  Rules: 

50 4179.26262 

51 2759.  4179.  26262 

54 44200 

71 3146 

77 4179.26262 

78 3146.  4179.  12019.  26262,  37774 

85 3146 

92 4179.  6656.  8301.  26262 

94 25498 
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Title  9— Proposed  Rules— Con.         Pace 

113 „ 31704 

201 „.  26082.  27700.  32624 

203 18572.  26082,  27174.  32624 

301 „ 44618 

302 44818 

303 27525.  36334.  44818 

305 44818 

306 „ 44818 

307 8922.  44818,  48262 

308 » 44818 

309 — » 3146 

310 3146,  48262 

312 « 44818 

314 „ 44818 

316 44818 

317 32247,  35089.  44818 

318 39307.  44818 

319 _...... 32247,  39307 

320 3146.44818 

322 44818 

325 17059.44818 

327 17059. 

27866.  27998.  32060.  44818 

331 44818 

335...........»...«..,.,,.,M....,,„.,., 44818 

350 5887.  8922 

351 8922 

352 5387.8922 

354 8922 

355 8922 

362 8922 

381 8922. 

17059.  27525.  27998.  32060.  32247. 
36334,  39907,  44818 


TITLE  10— ENERGY 

Chapter  I — Nucl«or  Rsgulotery 
Ceminis*i«n 

0    Authority  citation  revised 10365 

0.735-29    (a)  revised 35303 

0.735-42    (b)  (6)  and  (7)  added 35303 

0.735-48    Revised. 10365 

1.3  (a)  amended 43419 

1.5    (a)  (1)  through  (9)  revised; 

(a)  (10)  and  (11)  added 1745 

(b)  amended 3862 

(a)  introductory  text  revlsied; 
(aKlO)  removed:  (a)(ll)  re- 
designated as  (aKlO) 17916 

(a)  introductory  text  amend- 
ed; (aK5)  removed;  (a)  (6) 
through  (10)  redesignated  as 

(a)  (5)  through  (9) 43419 

2    Authority  citation  revised 10365. 

31679,  :0022 

2.4  Amended. 10365,  43419 

2.101    (a)(2)  and  (g)(1)  amend- 
ed  43419 


2.104  (e)  revised 31679 

2.105  (a)(6)  amended:  (a)  (7) 
through  (9)  redesignated  as 
(a)  (9)  through  (11);  new  (a) 

(7)  and  (8)  added 31679 

2.206    (a)(  1 )  amended.^ 43419 

2.701    (aK  1 )  amended 43419 

2.719    Removed 10365 

2.764    (c)  revised 31679 

2.780—2.781    Undesignated 

center  heading  revised 10365 

2.780  Revised. 10365 

2.781  Added 10366 

2.790    (d)  revised 17688 

2.802    (g)  amended. 43419 

2    Appendix  C  amended. .....9430, 

31679,  45451 

Appendix  C  corrected. 47662 

Appendix  A  amended 10367 

Appendix  C  revised 40022 

4.5  Revised 6138 

4.6  Added 19244 

4.32    Revised 19244 

4.125  (d)  introductory  text  re- 
vised  19244 

4.127  (d)  Introductory  text  re- 
vised  19244 

7.17    (a)  amended 43419 

9.21    (b)  amended 43420 

9.23    (a)(1)  amended 43420 

9.35    (a)(1)  amended. 43420 

9.60    (a)  amended 17689 

9.107    (d)(1)  amended 43420 

11.9  Amended 19245 

11.10  Added 19245 

11.13    (b)  revised. .- 19245 

11.15    (e)  revised 21980 

(b)   and  (c)   (1)  and  (2)  re- 
vised  « 30829 

15.3    Revised. 6138 

Amended. 43420 

19  Authority  citation  revised 31680 

19.2  Revised 31680 

19.3  (d)  revised. 31680 

19.5    Revised.... « 6138 

Amended. 43420 

20  Authority  citation  revised 31680 

20.2    Revised 31680 

20.7    Revised 6130 

Amended 43420 

20.103    (g)  amended 17689 

20.311    (gK3)  amended 17689 

20.408    (a)(5)  revised 31680 

20  Appendix  D  amended 3862 

21  Authority  citation  revised 31680 
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21.2  Revised 31680 

21.5  Revised 6139 

Amended 43420 

25.8    (c)(  1 )  revised 30830 

25.11  Amended 19245 

25.13    Heading  revised;  existing 

text  designated  as  (a);  (b) 

added 19245 

25.17    (cK2)  amended;  (c)(1)  re- 
vised  30830 

25.23  Introductory  text  amend- 
ed  19245 

25.27    (b)  revised 30830 

25.29    Amended 30830 

25.35    Amended 19245 

25    Appendix  A  revised 21980 

30    Authority  citation  revised 24044 

Generic  EIS  availability 24679 

30.4  (aa)  added 24044 

30.6  (b)(2)(l)  revised 3862 

(a)(2)(li)  revised 4110 

(a)( 2 )(1)  amended 43420 

30.32    (h)  added 24044 

30.34  (g)  revised 19245 

(g)  corrected 23383 

30.35  Added 24044 

30.36  Revised 24045 

30.51    (c)  removed;  (d)  redesig- 
nated as  (c);  (a),  (b).   and 

new  (c)(1)  revised 19245 

30    Appendix  A  added 24046 

31.5  (c)(4)  revised. 19246 

31.12  Added 19246 

32.3  Added 19246 

34.4  Added 19246 

Corrected 23383 

34.24  Amended 19246 

34.25  (c)  revised 19246 

34.26  Amended 19246 

34.27  Introductory      text      re- 
vised  19246 

34.28  (b)  revised 19247 

34.29  (c)  revised 19247 

34.32  Introductory      text     re- 
vised  19247 

34.33  (b)  and  (e)  revised 19247 

35.5  Added 19247 

35.27    (c)  amended 19247 

35.29    (b)  amended 19247 

35.33    (c)  amended;  footnote  1 

removed 21627 

35.50  (e)      introductory      text 
amended 19247 

35.51  (d)      introductory      text 
amended 19247 


Pace 

35.53    (c)      introductory      text 

amended 19247 

35.59    (1)  amended 19247 

35.70    (h)  amended 19247 

35.80    (f)  amended 19247 

35.92    (b)  amended 19247 

35.204  (c)  amended 19247 

35.205  (b)  and  (e)  revised. 27667 

35.310    (b)  amended 19247 

35.315    (a)(4)  amended 19247 

35.404    (b)  amended 19247 

35.406    (d)  amended 19247 

35.410    (b)  amended 19247 

35.415    (a)(4)  amended 19247 

35.610    (c)  amended 19247 

35.615    (d)(4)  amended 19247 

35.632    (d)  amended 43420 

35.634    (c)  and  (f )  amended 19247 

35.636    (c)  amended 19247 

40    Authority  citation  revised 24047 

(Generic  EIS  avaUabUity 24679 

40.4  (s)  added 24047 

40.5  (b)(2)(i)  revised. 3862 

(a)(2)(il)  revised 4110 

(a)(2)(i)  amended 43420 

40.23  (d)  revised 4110 

40.26  (c)(2)  revised 19248 

40.31  (1)  added 24047 

40.35  (e)(3)  revised 19248 

40.36  Added 24047 

40.42  Revised 24048 

40.61  (c)  removed;  (d)  redesig- 
nated as  (c);  (a),  (b),  and 

new  (c)(1)  revised 19248 

40.66  (c)  revised 4110 

40.67  (c)  and  (d)  revised 4110 

40    Appendix  A  amended 19248 

50    PoUcy  statement. 9430,  21981 

Meeting 18260,  48243 

Authority  citation  revised 20610, 

23214,  24049 

Cxeneric  EIS  avaUabUlty 24679 

50.2    Amended 23214,  24049 

50.4    (d)  revised 6139 

50.8    (b)  amended 23215 

50.33  (f)  introductory  text  re- 
published; (f)  (2)  and  (4)  re- 
vised; (k)  added 24049 

50.34  (f)(3)(v)(A)(2)  amended 43420 

50.36    (c)  Introductory  text,  (1), 

(2).  and  (7)  revised 19249 

50.36a    (a)(1)  revised 19250 

50.44    (c)(3)(iv)(C)  amended 43420 

50.46  (a)  revised 36004 

50.47  Tecluiical  correction 8845 
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TITLE  10  ChoptM- 1— Con.  Pace 

(d)  revised „,...  36959 

50.48  (a)  revised 19250 

50.49  (d)  introductory  text  re- 
vised  19250 

50.51  Revised 24049 

50.54  (p)(2)   introductory   text 

and  (q)  revised 19250 

50.55a    (b)  (1),  (2)  introductory 
text  and  (iv)  and  footnote  6 

revised:  (bX2)(v)  added 16053 

(b)  introductory  text  amend- 
ed  43420 

50.63    Added 28215 

50.70  (b)(4)  added 42942 

50.71  (c)    and    (d)(1)    revised; 
(eK6)  added 19250 

50.75    Added 24049 

50.82    Revised 24051 

50.109    Revised 20610 

50  Appendix  E  technical  cor- 
rection.  8845 

Appendix  R  amended „ 19251 

Appendix  K  amended 36005 

Appendixes  G.  H,  J,  and  Q 

amended 43420 

Appendix  J  amended t5891 

51  Generic  EIS  availabfllty 24679 

Authority  citation  revised 31681 

51.20    (b)     (6)     and     (10)     re- 
moved  ^ 24052 

(b)  introductory  text  repub- 
lished; (bX9)  revised 31681 

51.30    (c)  added 31681 

51.40    (c)  revised 13399 

51.52  (c)  Summary  TaMe  &-4 
amended 43420 

51.53  (b)  revised...... 24052 

51.55  (a)  revised. 24052 

51.60  (a)  revised. 24052 

(a),  (bKlKiil)  and  (4)  revised 31681 

51.61  Revised 31681 

81.62  <a)  amended 43420 

51.80    (b)  revised 31682 

51.95    (b)  revised. 24052 

51.97    (b)  added.....^ > 31682 

51.101    (a)(2)  amended. 31682 

51.120  Amended „ 43421 

51.121  Revised 13399 

51.123    (a)  amended 43421 

53    Heading  revised 43421 

53.3    Revised 6139 

53.11    (c)  amended 43421 

53.29    (c)  amended 43421 

55    Policy  statement 46603 

55.5    (b)(2)(i)  revised 3862 


(a)(2)  revised 6139 

(aK2Ki)  amended 48421 

55.23  Introductory  text  amend- 
ed  43421 

55.31    (aXl)  amended... 43421 

55.45    (b)(2Kiil)  amended 43421 

60  Authority    citation    revi8ed...4111, 

43421 

60.2    Amended 43421 

60.4    Revised „ 4111. 19251 

Amended 43421 

60.71  Heading  and  (b)  revl8ed.....l9251 

60.72  (a)  revised 19251 

61  Authority    citation   revised.. .41 11. 

43421 

61.4    Revised 4111 

Amended 43421 

61.80    (c).  (e),  and  (f )  revised 19251 

70    Authority  citation  revised...24053, 

31682 

Generic  EIS  avaUabillty 24679 

70.1    (c)  revised 31682 

70.4  (bb)  added 24053 

70.5  (bK2Ki)  revised. 3862 

(a)(2>(U)  revised 4111 

(aK2Kl)  amended.: 43421 

70.20a    (b)  revised.^ 31682 

70.22    (g)  through  (k)  revised 19251 

(aK9)  added 24053 

(aX9)  corrected. 26592 

(k)  amended > 45451 

70.24  <aX3)  ftvised ^.19252 

70.25  Added 24053 

70.82    <cX2)  introductory  text. 

(d).  (e).  and  (g)  revised 19252 

70.38    Revised. 24054 

70.42    (d)  (1).  (2).  (3).  (4).  and 

(5)  revised 192S3 

70.51  (b)  (2).  (3),  (5),  and  (6), 
(c).  (eXl)  introductory  text, 
(fX2Xv).  and  (iXl)  revised 19253 

70.57  (b)  introductory  text,  (2), 
(3).  <4).  (6),  (7),  (8)  introduc- 
tory text.  (11).  and  (12)  re- 
vised  19254 

70.68  (bX3).  (e).  (f).  (h).  (1)  in- 
troductory text,  (j),  and  (k) 
introductory  text  revised. 19255 

71.1    Revised - 4111 

Heading  revised;  existing  text 
designated      as      (a);      (b) 

added 19256 

(a)  amended 43421 

71.91    Revised 19256 
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71.97  (cX4).  (e),  and  (fX2)  re- 
vised  19256 

71.101    (b)  revised 19256 

(b)  corrected 23383 

71.105    (a)  revised ....19256 

71.135    Revised 19256 

72  Authority  citation  revised 24055 

Generic  EIS  availability .^..24679 

Revised 31658 

72.3  (y)  added 24055 

72.4  Revised 4111 

Amended 43421 

72.11    (a)  revised 4111 

72.14    (eX3)  revised 24055 

72.16    (a)  amended 43421 

72.18    Heading  and  (b)  revised; 

(e)  and  (d)  added. 24055 

72.38    Revised 24056 

73  Authority  citation  revised 404, 

31682,  45451 

73.1  (bM6)  revised 31683 

(aX2)(l)  revised 45451 

73.2  Amended 45451 

73.4    Revised. 6139 

Amended 43422 

73.24    (bXl)  revised 19257 

73.26  (cXlMli)  and  (2).  (dX3) 
introductory  text  and  (4), 
and  (e)(1)  revised .19257 

73.37    (b)  (2).  (3)  introductory 

text,  and  (5)  revised 19257 

73.40  (b).  (cX2).  and  (d)  re- 
vised  19258 

73.46  (bX3Xi)"and  (4).  (d)  Ti^^^^^ 
(10)  and  (13),  and  (h)  (1) 

and  (2)  revised 19258 

(dXlO)  and  (hXl)  corrected 23383 

(bX3Ki),  (4),  and  <6).  (cXl),  (d) 
(4).  <5).  (6),  and  (9)  and 
(hX3)  revised;  (b)  (7).  (8), 
and  (9)  and  (i)  added 45452 

73.S«    (a)  (3)  and  (4),  fcXS),  and 

(g)  (1)  and  (2)  revised 1«259 

73.55  (b)  (1),  <8)  (1)  and  (U), 
and  (4),  (dX6).  and  (hX2)  re- 
yjgg^ 19259 

73.67  (cVri),  (dxiir  TeXSXiv^ 
and  (4)  Introductory  text, 
(5),  and  (6X1).  (fX4),  and 
(gX3Xi),  (4),  and  (5X1)  re- 
vised  - 19260 

73.70    Revised 19261 

73.72  (a)  (4)  and  (5)  revised 4111 

73.73  (b)  revised 4112 

73.74  (b)  revised 4112 

73    Appendix  B  amended 405.  19261 


Appendix  A  amended 3863 

Appendix  H  added.. 45453 

74.6    (bX2)  revised. 4112 

(bX  1 )  amended 43422 

74.31    (d)        redesignated        as 

(dXl);  (dX2)  added 19262 

75    Authority  citation  revised 6139, 

19262.  31683 

75.2  (b)  amended 43422 

75.4    (kX4)  revised 31683 

75.6    (c)  revised 6139 

Heading  revised;  (e)  added 19262 

(c)  amended 43422 

75.12  (b)(1)  and  (4)  revised 19262 

75.21    (a)  revised 19263 

81    Authority  citation  revised 6139 

81.3  Revised 6139 

Amended 43422 

95.11    Revised ^ 19263 

95.13  Revised 19263 

95.25    (aX3)  and  (h)  revised. 19269 

95.33    Amended 19263 

95.37    (I)  revised 19263 

95,41    Amended 19263 

95.47    RevlsedL 19263 

100    Auttiority      citation      re- 
vised.  43422 

100.11    (bX3)  Note  amended 43422 

110.2    Amended 43422 

110.4  Revised...., 4112 

110.30    (a)  revised.... 4112, 17914 

1 10.43    <aX  1 )  revised 41 12 

110.50    (bX3)  revised 4112 

110.53    (b)  revised 19263 

116.70    (c)  revised 4112 

140    Authority      citation      re- 
vised  ...31284 

140.5  Revised 6140 

Amended 43422 

140.91    Appendix  A  amended. 31284 

150    Authority       citation       re- 
vised  31683 

150.4  Revised.. 6148 

Amended ....43422 

150.15    (aK7)  revised 31683 

170.5  Revised 6140 

Amended 43422 

171    Authority      citation      re- 
vised  30425,  43422 

171.9    Revised 17916 

Amended 43422 

171.15    (e)  removed;  (c)  and  <d) 

amended;  interim 3(M2S 

171.21    Removed;  interim 30425 
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TITLE  10— Con. 
Chapter  II — D«pcirtin«nt  of  En«rgy 

420    Class  deviation 15801 

430.2  Amended 8311 

Corrected 10869 

430.22  (m)  revised 8311 

430.23  (m)  (2)  through  (7)  re- 
vised  8312 

430.21—430.27  (Subpart  B)  Ap- 
pendix M  amended 8313 

435    Added:   interim  eff.   2-21- 

89 32545 

485    Class  deviation 15801 

600    Class  deviation 15801 

600.1—600.27  (Subpart  A)  No- 
menclature changes 5261 

600.3  Amended 8045 

600.4  (c)(2)(i)  and  (3)  revised 5261 

(a)     and     (c)(2)(i)     and     (3) 

amended 8045 

600.6  (a)(3)  revised;  (aK4) 
added 5261 

Revised 12138 

600.7  (b)  revised 12138 

600.9  (c)(19)  revised 5261 

600.10  Revised 5261 

(a)  re  vised 8045 

600.14    (e)(2)  revised 5262 

(c)(  1 )  revised 8046 

(e)(l)(ii)  revised;  (f)  and  (g) 
redesignated  as  (g)  and  (h) 
and  revised;  new  (f )  added 12139 

600.19  Revised 5262 

(d)  amended 8046 

600.20  (c)  amended 8046 

600.25  (d)  revised 5262 

(d)  revised 8046 

600.26  (dKl)  (ill),  (iv).  and  (v) 
revised 5262 

(d)(1)  introductory  text  and 
(i)  through  (v)  revised 8046 

600.27  Amended 38940 

600.28  Added 8046 

600.29  Redesignated  from 
600.122  and  (a)(1),  (b).  (d) 
and  (f )  amended  and  nomen- 
clature change 8047 

600.30  Redesignated  from 
600.104  and  nomenclature 
changes 8046 

600.31  Redesignated  from 
600.106  and  (b)(3)  amended 

and  nomenclature  changes 8046 

600.32  Redesignated  from 
600.108    and    (d)    amended 

and  nomenclature  changes 8047 


Pace 

600.33    Redesignated  from 

600.118 8047 

600.100  (a)  revised;  (b)  amend- 
ed  8048 

600.101  Amended. 8046 

600.102  (c)  amended 8046 

600.103  (g)  amended 8046 

600.104  Redesignated  as  600.30 

and  nomenclature  changes 8046 

600.105  (b)(3)  amended 8046 

600.106  Redesignated  as  600.31 
and  (b)(3)  amended  and  no- 
menclature changes 8046 

(c)  revised 12140 

600.107  (a)  revised 5262 

(e)  revised 8046 

600.108  Redesignated  as  600.32 
and  (d)  amended  and  no- 
menclature changes 8047 

600.109  (d)  amended 8047 

600.110  Amended 8047 

600.111  (a)(1)  amended 8047 

600.112  (f)(1)  amended 8047 

600.116  (g)  amended 8047 

600.117  (d)(1)  introductory 
text  amended;  (d)(3)  re- 
vised  8047 

600.118  (b)(1)  revised 5262 

Redesignated  as  600.33 8047 

600.119  (b)  revised;  (c)(l)(U)  re- 
moved; (c)(2)(ii)  and  (d) 
amended 8047 

600.122  Redesignated  as  600.29 
and  (a)(1),  (b),  (d)  and  (f) 
amended  and  nomenclature 
change 8047 

600.200—600.207     (Subpart     C) 

Revised 5265 

600.200  (a)  revised;  (b)  amend- 
ed  8047 

600.203  Nomenclature 

change 8047 

600.204  (b)(4)  amended 8047 

600.205  Revised 8047 

600.206  Introductory  text  and 

(c)  amended 8047 

600.400—600.452     (Subpart     E) 

Added 8045,  8087 

Nomenclature  change 8047 

600.401  Heading  revised 8047 

600.402  Amended 8047 

600.406    (d)  added 8047 

600.422    Table  amended 8047 

625  Authority  citation  re- 
vised  20511 
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625    Appendix  A  revised 20511 

Chapter  III — Deportment  of  Energy 

730    Added 36962 

Chapter  X — Department  of  Energy 
(Generol  Previsions) 


1004    Revised 

1010    Authority     citation     re- 
vised  11241. 

1010.217    Added 

1010.403    (a)  revised;  (f )  added.... 

1010    Appendix  I  revised 

Appendix  I  corrected 

1013    Added - 

1015    Added - 

1015.1  Introductory    text    and 
(a)  corrected 

1015.2  (a)  corrected 

1015.3  (c)     introductory     text 
corrected 

1015.4  (b)  corrected 

1035    Heading  revised , 

1035.1  (a)  revised 

1035.2  Revised 

1035.4    Amended 

1035.15    Amended 

1035  Appendix  A  amended 

1036  Added;          nomenclature 
change 19172, 

1036.105    (gK3).  (t)(3),  (w),  (x), 

(y),  and  (z)  added 

1036. 110    (c)(  1 )  added 

1036.215    (a)  added-^ 

1036.312  (b)(1),  (d)(1).  (f).  and 
(g)  added 

1036.313  (aKl)  added 

1036.314  <d)(l>    (V),    (vl).    (vii), 
and  (viii)  added. 

1036.315  (c)  added 

1036.411  (c)(1).  (f)(1),  (h).  (i). 
and  (J)  added 

1036.412  (a)(1)  added 

1036.800—1036.615  (Subpart  F) 

Added 


15661 

18076 
18076 
11241 
11241 
12497 
44385 
24624 

27798 
27798 

27798 
27798 
38940 
38940 
38940 
38940 
38940 
38940 

19204 

19172 
19173 
19173 

10173 
19173 

19173 
19173 

19173 
19173 

19173 


Title  10— Proposed  Rulma: 

0—171  (Ch.  I) 7534, 

29912.  36989,  43896 
2 > 415. 

3404,  6666.  11310.  14811,  16131,  20335, 

25345.  32913.  44411 

15 39480 

19 45768 

20 31914.  41342.  43896.  44014 

21 44594 


Pace 

26 36795.  36831 

31 -. _ 2853 

34 _ „ 8460,  18096 

35 18845,  39745 

40 10262, 13128,  32396 

50 5985, 

61«9,  7534,  8924.  11311,  12425.  16435, 
19930,  20856,  25169,  26447,  27174, 
27701.  32624,  32913,  32919.  36335. 
36338.  40432.  41178.  41607,  44594, 
47822 

61 16131 

52 32060,  41609 

60 16131 

61 17709 

62 1926 

71 21560,  23484,  38297 

73 ^ 7534 

76 13276.  35827 

140 15049,  40233 

150 31880 

170 24077 

171 24077 

430 30, 

7110,  17712.  37416,  39403,  47546 

435 32547 

600 44716 

730 - 1594 

745 45661,  46745 

785 _ 44602 


TITLE  11— FEDERAL  ELECTIONS 

Title  11— Proposed  Rules: 

100 35827 

102. 5277.6916 

106 5277.  6916,  38012,  40070 

109 416.  40070 

110 _ 2500,  35827,  35829 

114 416,  36827,  40070 

TITLE  12— BANKS  AND  BANKING 

Chapter   I — Comptroller   of   the   Cur- 
rency, Department  of  the  Treasury 

4.1a    (b)(1)  table  amended 6573 

(a)  (20)  and  (21)  revised 20611 

5.11    (g)  removed 18546 

5.14    Added 18546 

5.20  (d)(l)(iii)  revised;  (h)  re- 
moved  18546 

9.21  (c),  (d).  and  (f)  revised;  (g) 
and  (j)  removed;  (h)  and  (i) 
redesignated  as  (g)  and  (h); 

new  (g)  revised 18546 

5.22  (e)  removed 18546 

5.24    (e)  removed 18546 
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TITLE  12  Chapter  I— Con. 

5.26  (d)  revised;  (i)  removed 18546 

5.27  (f )  removed 18546 

5.30  (h)  removed 18546 

5.31  (i)  revised;  (k)  removed 18546 

5.33  (b)  (3)  through  (6)  redes- 
ignated as  (b)  (4)  through 
(7);  (b)(2)  concluding  text 
designated  as  (b)(3)  and  re- 
vised; (h)  and  (i)  removed 18547 

5.34  (e)  removed 18547 

5.35  (g)  removed 18547 

5.40    (j)  removed 18547 

5.42    (f )  removed 18547 

5.46  (f)(l)(U).  (2).  (3).  (5),  and 
(6)  and  (g)(1)  revised:  (gK3) 
added;  (i)  removed 18547 

5.47  (i)  removed. 18548 

5.48  (g)  removed 18548 

5.50  (f)(5)  revised;  (i)  re- 
moved  18548 

11.410    (e)(2)  amended. 43678 

11.590    Amended 43678 

11.844  (OdKiv)  (D).  (E),  and 
(F)  and  Instructions  amend- 
ed.  43678 

18    Revised 3866 

21.11  (b)(5).  (c)  (2)  and  (3),  and 
(e)  through  (h)  republished; 
(a),  (b)  (1),  (2).  (3)  and  (4), 
(c)(1)  and  (d)  revised;  inter- 
im  7884 

29  Note  added 7891 

Removed;  eff.  10-1-88 7891 

30  Removed 7891 

32.2    (d)  revised  (temporary) 23753 

(d)  corrected 40721 

32.8    (a)(3)  and  (b)  amended 2998 

34  Authority  citation  revised 7891 

34.1— 34.4  (Subpart  A)    Heading 

added 7891 

34.4    Added 7891 

34.5—34.12  (Subpart         B) 

Added 7891 

35  Revised » 28376 

Chapter  II — Fodaral  R«*«rv«  Systam 

201.51  Revised. 32603 

201.52  Revised. 32603 

202    Determination 26987.  45756 

202  Supplement  I  amended 11045 

203  Revised 31687 

Data  rei)orting 47662 

204.132    Added 24931 

205  Supplement  II  amended 11046 

206  Supplemental  notice 492 


PMe 

207  ore  margin  stock  list 2999. 

15195.  28189.  43679 
OTC  margin  stock  list  at  53 
FR  15195  corrected 17689 

208  Authority  citation  revised; 
section  authority  citations 
removed 20811 

208.15  (a)(l)(lv)  and  (2),  (b)(1). 
(d)(3).  (eK4).  (fXl)  and 
(2)(vl)  revised;  (a)(4)  added....  20812 

208.16  Supplemental  notice 492 

210  Heading  and  authority  ci- 
tation revised, 21984 

210.1—210.15        (Subpart        A) 

Heading  revised 21984 

210.1  Revised 21984 

210.2  (e),  (f).  (g)  undesignated 
flush  text  and  (J)  revised;  (g) 
footnote  2  removed;  (k)  and 
(1)  redesignated  as  (1)  and 
(m);  new  (k)  added;  new  (1) 
Introductory  text  and  un- 
designated flush  text  re- 
vised  21984 

210.3  (b)  revised 21984 

210.6  (a)(1)  revised 21984 

210.7  (b)  revised. 21985 

210.9  (e)  amended;  footnote  3 
redesignated  as  footnote  2 21985 

210.10  Revised 21985 

210.12  Revised 21985 

210.13  (a)  revised 21986 

211.5    (f)  revised 5363 

220  OTC  margin  stock  list 2999. 

15195.  28189.  43679 
OTC  margin  stock  list  at  53 

PR  15195  corrected. 17689 

220.2  (r)  introductory  text  re- 
published; (r)(4)  added 30831 

221  OTC  margin  stock  list 2999. 

15195.  28189.  43679 
OTC  margin  stock  list  at  53 
FR  15195  corrected 17689 

224  OTC  margin  stock  list 2999. 

15195.  28189.  43679 
OTC  margin  stock  list  at  53 

PR  15195  corrected 17689 

225.2  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(1)  through  (n);  new  (a)  and 

(h)  added;  new  (b)  revised 37744 

225.51—225.52       (Subpart       P) 

Added 37744 

225  Appendices  heading  re- 
vised.  37744 


NOVEMBER  1988 
CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  1988 


51 


Pace 

225.145    Added 37746 

226    Determination 3332 

226.19    (b)(2)(viii)  corrected 467 

226    Appendix  H  corrected 467 

Supplement  I  amended 11050. 

11058 

Supplement  I  corrected 13379 

227.11—227.16       (Subpart       B) 

Staff  guidelines 29225 

227.14    Exemption    granted    in 

part 29223 

229    Added 1 1837 

Revised 19433 

229.2    (r).  (s).  (z)  and  (dd)  re- 
vised; interim 31292 

(z)(4)  revised 44324 

229.11  Eff.  to  9-1-90 19372 

229.12  Eff.  9-1-90 19372 

229.16    (b)(2)  footnote  1  added; 

interim 31292 

(b)(2)  amended 44324 

229.30  (a)(1)  revised;  interim 31292 

229.31  (aMl)  revised;  interim 31292 

229    Appendix     A     corrected...24251. 

31416 
Appendixes     A.     C     and     E 

amended;  Interim 31293 

Appendix  F  added 32356 

Appendix  E  amended 44325 

Appendix  F  amended 44328 

Appendix  F  amended;  correc- 
tion  47524 

261    Revised. 20815 

261.5    (d)(5)  correctly  revised 23383 

265.2    (f)(26)  amended; 

(f  )(26)(lil)  added 5152 

(b)(12)  added 11641 

(c)(36)  added 12510 

(b)(13)  added 15801 

(c)(18)     revised;     (c)(19)     re- 
moved; (f)(17)  amended 22130 

Chapter  III — Federal  Deposit 
Insurance  Corporation 

310.13  (a)  amended 7340 

324.2  Revised 22133 

(aK3)  correctly  revised. 36963 

324.3  (a)(2)  revised 22134 

324.5  (c)  revised 22134 

324.6  (d)  revised 22134 

324.7  (a)  and  (b)(6)  introducto- 
ry text  revised 22134 

326    Heading  and  authority  ci- 
tation revised 17917 


Pi«e 

326.0  Introductory  text  and  (a) 
amended 17917 

326.1  (a),  (c).  and  (d)  revised 17917 

326.2  Revised 17917 

326.3  (a)  and  (c)  amended 17917 

326.4  (a)  amended 17917 

326.5  (a),  (c).  and  (d)  amended; 

(b)  removed;  OMB  number 17917 

326.6  Amended 17917 

326.7  Amended 17917 

326.8  (a)  amended;  footnote  3 
added 17917 

329  Authority  citation  re- 
vised  47523 

329.1  Footnote  1  removed; 
footnote  2  redesignated  as 
footnote  1  and  revised 47523 

336    Revised 47930 

337.4  (a)(2)(vl)  correctly  redes- 
ignated  as   (a)(2)(v);   (h)(3) 

corrected 597 

(h)(1).  (2).  and  (3)  corrected 2223 

338.1    (f)  revised 30837 

338.4    (a)(2)(l)(G)  and 

iiiXCXlXv)  revised 30838 

346.23    Amended. 21986 

Chapter  V — Federal  Home  Loan  Bank 
Board 

500.13    (a)  amended. 33104 

500.19    Revised 33104 

500.2 1    Removed 33 104 

501.10  Introductory  text  re- 
vised  1003 

(a)  revised 33104 

501.11  Heading  and  (a)  revised; 

(1)  added 1003 

(d)  revised 33104 

505.4    (d)  and  (e)  revised 16055 

510a.6    Revised 30251 

522.10    Revised 18262 

522.26a    Added;   eff.   to   12-31- 

88 44396 

524.6    Amended 30252 

525    Authority  citation  revised; 

section    authority    citations 

removed 320 

525.1    Revised 320 

545.33    (e)     introductory     text 

and  (4)  revised;  (f )  removed; 

(g)  and  (h)  redesignated  as 

(f)  and  (g);  new  (h)  added 18265 

545    Appendix  removed 18266 

547    Interim  procedures 13105 


52 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  1988 


TITLE  12  Chapt«r  V— Con.  p^e 

Interim  procedures  removed 43852 

548  Interim  procedures 13105 

Interim  procedures  removed 43852 

549  Interim  procedures 13105 

Authority  citation  revised 25132 

Interim  procedures  removed 43852 

549.5-1  (b)(5)  revised:  author- 
ity citation  removed 25132 

561.13    Revised 334 

561.15    Removed 352 

561.16c    (a),  (c)  and  (d)  revised: 

(e)  and  (f)  added 352 

563  Authority  citation  re- 
vised  11245.  18268 

Interim  procedures 13105 

Interim  procedures  removed 43852 

563.9-3    (b)(4)  revised 361 

563.9-9  Heading,  (a)(1),  (b), 
and  (c)  revised:  (a)  (2)  and 
(3)  and  (d)  redesignated  as 
(a)  (3)  and  (4)  and  (f);  new 
(a)(2),  (d),  and  (e)  added: 
new  (f )  revised. 18266 

563.13  (b)(4Ki)(D)  and  (ii)(B) 
revised;  (b)(4)(i)(P)  added 353 

(a)  revised. 369 

(b)(2)(iv)  revised 11245 

563.13-3    Added  (temporary) 27155 

Removed 27814 

Added 27816 

563.14  Added 369 

563.14-1    Added. 371 

563.17-1    (cK8)  revised. 20612 

563.17-la    Added 382 

563.17-2    (a)  and  (b)  revised 353 

563.17-5    (aK4),  (O,  (e)  heading 

and  (2),  (g)(2),  and  (3)(ii)  (B) 
and  (C)  revised;  (g)(3)(il)(D) 
redesignated  as  (g)(3)(U)(E) 
and  revised;  (a)(13)  and  new 

(g)(3)(U)(D)  added 27672 

563.18    (d)  revised 11243 

563.22    (e)(l)(xii)  amended 20612 

563.23-1  Heading  and  (b)  re- 
vised; (c)  through  (f)  re- 
moved  336 

563.23-3    (c)  and  (d)  revised;  (e) 

added 336 

563.23-4    Added. 388 

563.31    (b)(1)  revised 20612 

563.41  Heading  and  (a)  re- 
vised  31701 

563.43    (a)  revised 31701 

563.45    (c)     and     (d)     revised; 

Form  AR  amended 1004 


Page 

563.47    Added 361 

563b.3    (g)(4)  added 2478 

563c.ll    Removed 337 

563C.14    (f)  eff.  date  corrected 

to  1-1-88 6792 

564.2    (b)(3)  removed 8169 

564.9    Revised 8169 

564    Appendix  amended 8170 

569a    Interim  procedures 13105 

Authority  citation  revised 25132 

Interim  procedures  removed 43852 

569a.7    Revised 25132 

569b    Interim  procedures 13105 

Interim  procedures  removed 43852 

569c    Interim  procedures 13105 

Added 25132 

Interim  procedures  removed 43852 

569c.ll    (a)(6)  revised 30667 

570.13    (c)  revised 27676 

571.1a  (a)  introductory  text 
amended:  (bK3),  (c),  and  (d) 

revised 353 

571.1b    Added. 383 

571.17  Removed 45455 

571.18  Added 388 

574.4  (e)(l)(l)  and  (3)  revised; 
(f)(2)  amended 33106 

574.5  (a)(1)  amended „ 33107 

574.6  (b)(1)  revised;  (b)  (3),  (4) 
and  (5)  removed;  (b)  (6) 
through  (9)  redesignated  as 
(b)  (3)  through  (6);  new  (b) 

(4)  through  (6)  amended 33107 

574.8  (aXl)  (i)  and  (v)  re- 
moved; (a)(1)  (ii),  (ill),  (iv). 
and  (vi)  and  (2),  (3)  and  (4) 
redesignated  as  (a)(1)  (i) 
through  (iv)  and  (3),  (4)  and 
(5);  new  (a)(2)  added;  new 
(a)  (3),  (4)  introductory  text 

and  (11),  and  (5)  revised 33107 

(a)(l)(m)(A)  removed; 
(a)(lKiii)(B)  redesignated  as 
(a)(lKlii)(A):  (bKl)(ii)  re- 
vised  47942 

574. 100    Added 33 108 

575  Added 43852 

576  Added 43857 

577  Added 43858 

583    Authority  citation  revised; 

section    authority    citations 
removed 321 

583.5  Revised 1004 

583.6  Revised 321 

583.27    Added. 321 
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Pace 
584.2    Heading,  (b)  and  (c)  re- 
vised  322 

584.2a    Added 323 

584.2-1  Heading  and  (a)  re- 
vised; (b)(12)  added 323 

584.2-2    Revised 323 

Chapter  VI— Farm  Crodlt 
Administration 

600    Revised 16693 

606    Added       (effective       date 

pending) 19889 

Eff.  7-6-88 25481 

611  Authority  citation  re- 
vised  12140, 

16695,  18810,  39080 
611.1136    Revised         (effective 

date  pending) 27155 

Eff.  9-13-88 35303 

611.1140—611.1142   (Subpart  J) 

Removed 12140 

611.1140     (Subpart     J)    Added; 

interim 16695 

(d)  revised;  (e)  added 29446 

61 1. 1 145    Added 39080 

611.1162    (c)  added 18810 

611.1166    (d)  added 18810 

611.1172    (c)  and  (d)  added 18810 

611.1174    (c)       removed;       (d) 

through  (f)  redesignated  as 

(c)    through    (e);    new    (d) 

amended;  new  (cK5)  revised; 

new  (f )  added 18810 

612  Authority  citation  revised; 
section  authority  citations 
removed 22136 

612.2150    (e)  added 22136 

614  Authority  citation  re- 
vised  35451 

614.4341    Revised 775 

Correctly  revised 3191 

614.4365—614.4368  (Subpart  K) 
Revised       (effective       date 

pending) 35451 

Eff.  in  part  10-14-88 45076 

614.4367  (c)(1)  and  (dKl)  effec- 
tive date  deferred  in  part 45076 

614.4440—614.4444  (Subpart  L) 
Revised       (effective       date 

pending) 35452 

Eff.  10-14-88 45076 

614.4440    (c)  revision  eff.   2-2- 

88 2826 

614.4442    Revision  eff.  2-2-88 2826 


Pace 
614.4510—614.4522  (Subpart  N) 
Heading     added     (effective 

date  pending) 35454 

Heading  eff.  10-14-88 45076 

614.4512  Added  (effective  date 
pending) 35454 

Eff.  10-14-88 45076 

614.4513  Revised         (effective 

date  pending) 35454 

Eff.  10-14-88 45076 

614.4514  Added  (effective  date 
pending) 35454 

Eff.  10-14-88 45076 

614.4515—614.4519  Added  (ef- 
fective date  pending) 35455 

Eff.  10-14-88 45076 

614.4520  Redesignated  as 
614.4525  (effective  date 
pending) 35454 

Added  (effective  date  pend- 
ing)  35456 

Redesignation  and  addition 
eff.  10-14-88 45076 

614.4521  Added  (effective  date 
pending) 35456 

Eff.  10-14-88 45076 

614.4522  Added  (effective  date 
pending) 35456 

Eff.  10-14-88 45076 

614.4525  Redesignated  from 
614.4520      (effective      date 

pending) 35454 

Eff.  10-14-88 45076 

615  Authority  citation  re- 
vised  12141. 

27156.  35457.  39247,  40046 

615.5200—615.5215  (Subpart  H) 
Revised  (effective  date 
pending) 39247 

615.5215    Amended       (effective 

date  pending) 40046 

615.5220—615.5240  (Subpart  I) 
Removed  (effective  date 
pending) 39250 

615.5220—615.5250  (Subpart  I) 
Added  (effective  date  pend- 
ing)  40046 

615.5260—615.5280  (Subpart  J) 
Revised  (effective  date 
pending) 40047 

615.5290    Revised  (effective 

date  pending) 35457 

Eff.  10-14-88 45076 

615.5330    (Subpart   K)    Revised 

(effective  date  pending) 40048 
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615.5350-615.5370  (Subpart  L) 
Removed  (effective  date 
pending) 40049 

615.5390—615.5430  (Subpart  M) 
Removed  (effective  date 
pending) 40049 

615.5440  (Subpart  N)    Removed 

(effective  date  pending) 40049 

615.5560  (Subpart  R)    Added. 12141 

Addition  confirmed 27156 

617  Heading  and  authority  ci- 
tation revised 27156 

617.7000—617.7090  (Subpart  A) 
Removed     (effective     date 

pending) 27156 

Removal  eff.  9-13-88 35303 

618  Authority  citation  re- 
vised  35305. 

35457.  39250 

618.8030  (b)  (6)  and  (7)  re- 
moved; (b)  (2)  through  (5) 
and  (8)  through  (13)  redesig- 
nated as  (b)  (3)  through 
(12);  new  (b)  (4).  (6),  (8)  and 
(11)  amended;  new  (b)(2) 
added;  heading,  (a),  (b)  in- 
troductory text,  (1)  and  new 
(3)    revised    (effective    date 

pending) 35305 

Eff.  10-13-88 40867 

618.8310  (b)(1)  introductory 
text  revised  (effective  date 

pending) 35457 

Eff.  10-14-88 45076 

618.8320    (b)  (9)  and  (10)  added 

(effective  date  pending) 35457 

Eff.  10-14-88 45076 

618.8325  (a)  and  (b)  revised  (ef- 
fective date  pending) 35458 

Eff.  10-14-88 45076 

618.8440    Added  (effective  date 

pending) 39250 

620  Authority  citation  re- 
vised  3335,  16697 

620.1  (a)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.2  (k)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.3  (JK3)  introductory  text 
and  (1)  revised;  (JK3Kii)  re- 
designated as  (J)(3Klli)  and 
Introductory  text  revised 
and  (E)  and  (G)  amended; 


P««e 

new  (JK3)(U)  added;  inter- 
im  3336 

(c)  and  (JKSMl)  Introductory 
text  amended  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

(J)(3)(ii)  revised  (effective 
date  pending) 16697 

Eff.  6-13-88 21986 

620.10  (a)     revised     (effective 

date  pending) 3337 

Eff.  3-8-88 7340 

620.11  (b)  (2)  and  (4)  revised 
(effective  date  pending) 3337 

Eff.  3-8-88 7340 

620.20  (b)  and  (c)  revised  (ef- 
fective date  pending) 3337 

Eff.  3-8-88 7340 

621.2  (a)(18Ki)  removed; 
(aK18)  (11),  (ill).  (Iv)  and  (v) 
redesignated  as  (a)(18)  (i), 
(U).  (ill),  and  (iv);  (a)(24)  re- 
moved (effective  date  pend- 
ing)  3338 

Eff.  3-8-88 7340 

621.4  Heading  revised  (effec- 
tive date  pending) 3338 

Eff.  3-8-88 7340 

622  Authority  citation  revised; 
section  authority  citations 
removed 27284 

622.2    (d)  revised  (effective  date 

pending) 27284 

Eff.  9-13-88 35306 

622.51—622.60  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  27284 

Eff.  9-13-88 35306 

623  Authority  citation  revised; 
section  authority  citations 
removed 27285 

623.2    (d)    amended    (effective 

date  pending) 27285 

Eff.  9-13-88 35306 

624  Revised  (effective  date 
pending) 40050 

Chapter  VII— National  Credit  Union 
Administrcrtion 

Chapter        VII    Interpretation 

aAd  policy  statement 18268 

701  Authority  citation  re- 
vised  19748 

701.6    (a)  revised. 19748 
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701.10    Removed 4845 

701.20  (c)  revised 9611 

701.21  (1)  added;  interim 19751 

(c)(7)  revised ., 29645 

701.23  (aK3)                 removed; 
(b)(l)(lv)  revised. 4844 

701.24  Revised 19747 

701.33    Revised 29642 

701.35    (c)  revised 19748 

703  Authority      citation       re- 
vised  4844.  19752 

Interpretation      and      policy 
statement „  18268 

703.1  Revised. 4844 

Revised;  Interim 19752 

703.2  (o)  revised 4844 

703.4  (a)  revised;  interim. 19752 

704  Revised. 42943 

725.2    (h)  through  (p)  redesig- 
nated as  (1)  through  (q);  new 

(h)  added 22472 

725.5  (c)  amended 22472 

745    Appendix  amended 22473 

747    Authority      citation      re- 
vised  29447 

747.501—747.507     (Subpart     E) 

Heading  revised ......>..  29447 

747.501  Revised 29447 

747.502  Revised 29447 

747.503  Revised 29447 

747.505  Revised 29448 

747.506  Redesignated              as 
747.507;  new  747.M6  added 29448 

747.507  Redesignated          from 
747.506 ^ 29448 

748.0  (b)  amended. 4845 

748.1  (c)  revised _ 26232 

761    Removed 29646 

790    Heading  and  authority  ci- 
tation revised 29647 

790.1    (b)  revised. 29647 

790.10    Removed _ 29647 

790.40—790.49  (Subpart  C)    Re- 
designated  as   791.9—791.18 

(Subpart  C)  and  revised 29647 

Correctly  removed 34481 

790  Appendix  A  removed 29647 

791  Revised 29647 

Authority    citation    correctly 

revised 34481 

795    Revised  (OMB  numbers) 3001. 

29652 
795.1    (b)  table  amended  (OMB 

numbers) 1005 


Chapter  XI — Federal  Financial 
Institutions  Examination  Council 

Pace 

1101    Authority      citation      re- 
vised  _ 7341 

1101.3  (e)  revised 7341 

1101.4  (b)(l)(vil)    and    (5)    re- 
vised  T841 

Title  12 — Proposed  RtUma: 

S - 8650 

8 31705.  34307.  36556 

203 _..  17061 

208 19S06 

220 -M* 14812 

225 8550,  21462 

226 467,  38020 

229..._ 24093. 

24315,  32359.  44335.  44343,  443S2. 

46976 

303 -  36464.  41180 

308. - 5392.  9406 

325 8550 

330 — 39746 

336 a6263 

346 41180 

354 > 47723 

500-592  (Ch.  V) 41343,  44436 

509 -. 40482 

512 ^ 4043a 

522 13282,  40449,  44437 

523 ..- 30686 

535 - 25500 

541 13282.  40449 

542 13382.  40449 

S4S 18282,  40449 

544 _ 13282.  40449 

545 13282,  16147,  40449 

547 „.. 132«2,  40449 

548 1S282,  40449 

549 13282.  40449 

563 13131. 

13133.  13282,  16230,  45484 

563c 23244,  31363,  36319 

S6«a 13282,  40449 

569b. 13282,  40449 

56»c 13282.  25169,  40449 

571 13133.  13282,  23344.  31363,  35319 

575 21474 

576 21474 

577 -.. 21474  \ 

584 21838 

588 13133 

611 4416.  16934.  16936,  20637.  43897 

612 26637 

613 .44438 

614 4417. 

15402,  16937.  16963,  39609.  44438. 

45101 
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Title  12— Proposed  Rules— Con.       Pmce 

618 4642. 

15402,  16937,  16948,  16963,  30071, 
34109,  39099,  44438 

616 44488 

617 16936 

618 1M02, 

16937,  16948,  16963,  20637,  20647, 

44438 

619 44438 

620 20637,  39609 

621 ,. 39609 

622 16966 

623 16966 

624 16968 

701...4992,  22656,  41609-41613,  42953-42955 

704 20122 

711 41614 

761 „ 4856 

790 4996,  42955 

791 4996 

792 42955 

796 42955 

TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chaplar  I — Small  Bu«in*ss 
Administration 

101.3-2    Amended 36005 

105.503  (a)(1)  and  (b)(2)  re- 
vised  38941 

108  Regulations  at  51  FR 
20770-20782  and  52  PR 
27675-27679  confirmed:  au- 
thority citation  revised 10243 

108.5    (d)  amended 10243 

108.8  (d)(3)  amended:  (d)(7)  re- 
vised  10244 

108.502-1    (d)      (1)      and      (2) 

amended 35458 

108.503-3  (f)  introductory  text 
revised;  (f)(3)  removed;  in- 
terim  10243 

108.503-4    (c)(2)  amended 35458 

108.503-5    (d)(2)  revised;  OMB 

number 10244 

108.503-9    (a)(8)  amended. 35458 

108.503-10    Corrected. 1468 

108.503-15    (b)  revised:  (O  and 

(d)  removed:  interim 10243 

108.505  (f)(2)(iv)  correctly  re- 
vised  1468 

115    Revised 32202 

Eff.  date  deferred  to   11-28- 

88 41149 

115    Appendix  B  corrected 34872 

120.403- 1    Amended 35459 


Pwe 

120.605-1    Amended 7346 

120.605-2    Redesignated  as 

120.605-3:      new      120.605-2 

added 7345 

120.605-3    Redesignated     from 

120.605-2 7346 

120.703    (a)(1)  revised. 7346 

120.705  Redesignated  as 
120.706;  new  120.705  added 7345 

120.706  Redesignated  as 
120.707;  new  120.706  redesig- 
nated from  120.705 7345 

120.707  Redesignated  as 
120.708;  new  120.707  redesig- 
nated from  120.706 7346 

120.708  Redesignated  as 
120.709;  new  120.708  redesig- 
nated from  120.707 7345 

120.709  Redesignated  as 
120.710;  new  120.709  redesig- 
nated from  120.708 7345 

120.710  Redesignated  as 
120.711;  new  120.710  redesig- 
nated from  120.709 7345 

120.711  Redesignated  as 
120.712;  new  120.711  redesig- 
nated from  120.710 7345 

120.712  Redesignated  as 
120.713  and  revised;  new 
120.712  redesignated  from 
120.711 7345 

120.713  Redesignated  from 
120.712  and  revised 7345 

120.809  Revised 7346 

120.810  Added 7346 

121  Auttiority  citation  re- 
vised  30670,  32373 

121.1  (d)(2)  Table  2  amended 32373 

121.2  Footnote  19  revised 10245 

(d)(2)  Table  2  revised 18823 

(dM2)  Table  2  amended 18821. 

36070,  43425 

(d)(2)  Table  2  corrected 21547 

(d)(2)  Table  2  text  and  revi- 
sion eff.  date  corrected 26426 

(d)(2)  Table  2  amended;  inter- 
im  29877,  47664 

122.7-3    Amended 35459 

122.55-3    Amended 35459 

126  Authority  citation  re- 
vised  4009 

125.10    (b)  amended 4009 

133.1    (c)   table   revised   (OMB 

numbers) 9612 

136    Added 19760 
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140  Authority  citation  re- 
vised  4113 

140.2  (c)  introductory  text 
amended;  (c)  (1)  and  (2)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (h)  and  (1);  new  (g) 
and  (j)  added 1607 

140.4  (aK4)(l)  removed;  (a)  In- 
troductory text  and  (4)(11). 
(b)(1)  introductory  text.  (i). 
and  (ill),  (2)  introductory 
text.  (U).  and  (ill),  (3),  (4)(vi) 
and  (5)  revised;  (a)(4)  redes- 
ignated as  new  (a)(4Ki)  and 
revised;  (a)(4)  heading 
added 1607 

(c)  redesignated  as  (e);  new 
(c),  (d),  (f),  and  («)  added 1608 

140.6  Added. „ 4113 

143    Added 8048,  8087 

145    Added;  nomenclature 

change 19176,  19204 

145.105    (p)(2)  and  (w)  added 19176 

145.110    (a)(lKUKC)  (J).  (4)  and 

(5)  added 19176 

146.313  (bK3)  added.... 19176 

145.314  (b)(2)  (i)  and  (ii) 
added 19176 

145.412  (bK3)  added 19176 

145.413  (b)(2)  (1)  and  (ii) 
added 19176 

150.7  Corrected 9726 

Clia^*r  ill — Economic  Dovolopmont 
Administration,  Doportmont  of 
Commorco 

308  Authority  citation  re- 
vised  12511 

308.5  (cK2)  revised;  interim 12511 

309.16    (a)  through  (c)  revision 

at  61  FR  23043  confirmed. 13252 

309.18    (b)   revision  at   51   FR 

23043  confirmed 13252 

Title  1^— Proposed  Rules: 

106 24727 

108 — _ 38737.  41351 

120 33141 

121 15232, 

20857,  30689,  30691,  32821,  36990 

123 29691.  33494 

124 21482 

128 22015,  47846 

143 447M 


TITLE  14— AERONAUTICS  AND 
SPACE 

Ctioptor  I — Fodoral  Aviation  Admin- 
istration, Doportmont  of  Transpor- 
tation 

1.1  Amended 34210 

1.2  Amended 34210 

13    Authority  citation  revised...33783, 

34653 

13.1  (a)  revised 337«3 

13.3    (a)  revised;  (b)  amended 33783 

(b)  corrected 35255 

13.15  Revised 34663 

13.16  Revised S4664 

13.20    (a)  revised. 33783 

13 Jl    Revised 34655 

13.201—13.235       (Subpart      G) 

Added 34655 

13.220    (i)(2)  corrected 39404 

21    Special  FAA  conditions 1745. 

1746,      2722-2734.      8868.      13114. 
14784.  15018.  17171.  26038.  34276, 
37990.  39448.  47666 
21.93    (b)  introductory  text  re- 
vised; (b)(4)  added. 3539 

(b)(2)  revised ^ 16365 

(b)(3)  revised 47399 

21.116    (a)  amended 3540 

23    Special  FAA  conditions 1745, 

1746,     2722-2734,     13114,     14784, 
15018,  37990.  39448.  47666 
Authority  citation  revised 26142 

23.2  Revised 30812 

23.561  (b)  and  (d)  revised 30812 

23.562  Added 30812 

23.783    (c)  revised;  (d)  and  (e) 

added 30813 

23.785    Revised 30813 

23.787    Heading,  (c),  (e).  and  (g) 

revised 30814 

(c)  corrected 34194 

23.807    (d)  (3)  and  (4)  removed: 

(a)(1)  and  (b)  introductory 

text  revised 30814 

(b)  introductory  text  correct- 
qa  34194 

23.811    Added........"........"^^^^^^^^^^^^^^ 

(a)  introductory  text  correct- 
ed  34194 

23.813    Added 30815 

23.967    (eKl)  revised 30815 

23.1411    (bH2)  revised. 30815 
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TITLE  14  Chapter  I—Con.  Pwe 

23.1413    Revised 30815 

23.1457    Added 28142 

23.1459    Added 28143 

25    Special  FAA  conditions 8888, 

17171,  26038,  34276,  47666 
Authority     citation     revised: 
section    authority    citations 

removed 16365 

Authority  citation  revised 26143 

25.25    (a)(2)     amended:     (a)(3) 

added 16365 

25.561  (b)(3)  (i).  (U),  (iii)  and 
(iv)  revised:  (b)(3)(v)  and  (d) 
added 17646 

25.562  Added 17646 

25.785    (a)  revised 17647 

25.853    (a-1)  revised 32573 

25.1457    (c)    (1).    (2),    (3),    and 

(4)(i)  revised;  (c)(5)  added 26143 

25.1459    (a)(4)       revised;       (e) 

added 26144 

25    Appendix  F  amended 32573 

Appendix  F  corrected 37542.  37671 

27    Authority  citation  revised 26144 

27.67    (c)  removed;  (b)  revised 34210 

27.361    Revised 34210 

27.833    Added 34210 

27.859    (c)  revised:  (d)  through 

(k)  added 34211 

27.901  (b)(1)  revised;  (b)  (2), 
(3)  and  (4)  amended;  (b)(5) 

added 34211 

27.903    (a)  and  (b)  revised 34211 

27.92i  (c),  (d),  (e)  and  (j)  re- 
vised; (k)  added 34212 

27.927    (b)(3)  revised 34212 

27.954  Added 34212 

27.955  Revised 34212 

27.961    Revised 34212 

27.963    (e)  and  (f )  added 34213 

27.969    Revised 34213 

27.971    Revised 34213 

27.975    Existing  text  designated 

as  (a);  (b)  added 34213 

27.991    Revised 34213 

27.997    Introductory    text    and 

(d)  revised 34213 

27.999    (a)  and  (bM2)  revised 34213 

27.1011    Heading  revised 34213 

27.1019    (aK3)  revised 34213 

27.1027    Added 34213 

27.1041    (a)  revised 34213 

27.1045    (c)(1)  revised 34214 

27.1091  (d)  removed:  (e)  redes- 
ignated as  (d) 34214 


27. 
27. 

27, 


27, 
27, 
27, 
27, 

27 
27 
27 
27 
27 

29 
29 

29 
29 
29 

29 


29 
29 


29 


29, 
29, 
29, 
29, 
29 
29 
29 
29 

29 
29 

29 
29 
29 


29 
29 


Pace 

1093    (bKl)  revised 34214 

1141    (c)    Introductory    text 

revised 34214 

1143  (a),  (b)  Introductory 
text,  (c),  and  (d)  introducto- 
ry text  revised 34214 

1163    (b)  revised 34214 

1189    (c)  revised :...34214 

1193    (f)  added 34214 

1305  (1).  (m).  (q)  and  (s)  re- 
vised  34214 

1337    (e)  added 34214 

1457    Added 26144 

1459    Added 26144 

1521    (g).  (h)  and  (1)  added 34214 

1549    (c)   and   (d)   amended; 

(e)  added 34215 

Authority  citation  revised 26145 

67    (a)(2)(i)  and  (3)(i)  and  (b) 

revised 34215 

361    Revised 34215 

549    (e)  revised 34215 

901    (b)(2)      revised:      (bK6) 

added 34215 

903    (a)   and   (bK2)   revised; 

(c)  (1)    and    (2)    amended; 
(c)(3)  added 34215 

908    (a)  revised;  (c)  added 34215 

923  (a)  (1),  (3)  introductory 
text  and  (U).  (b).  (c)  intro- 
ductory   text,    (d)    tlirough 

(h)  and  (k)  revised 34215 

,927  (c),  (d)  introductory 
text  and  (2)  revised:  (f) 
added 34216 

954  Added 34217 

955  Revised 34217 

961    Revised 34217 

963    (e)  added 34217 

.967    (f )  removed 34217 

.969    Revised 34217 

.971    (c)  revised 34217 

.975  (a)(5)  and  (6)(ii)  amend- 
ed; (a)(7)  added. 34217 

.991    Revised 34217 

,997    Introductory    text    and 

(d)  revised 34217 

.999    (a)  and  (b)(2)  revised 34218 

,1001    Added 34218 

,1011  Heading  revised;  (b)  re- 
moved: (c),  (d)  and  (e)  redes- 
ignated as  (b).  (c)  and  (d); 

new  (d)  amended 34218 

.1019    (a)(3)  revised. 34218 

.1027    Added 34218 
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29.1041    (a)  and  (c)  revised 34218 

29.1043    (a)(5)  added 34218 

29.1045    (c)  revised 34218 

29.1047    (a)(4)  introductory 

text  amended:  (a)(4)  (1)  and 

(ii)  revised 34218 

29.1093    (b)(1)  revised 34219 

29.1141    (f)    introductory    text 

revised 34219 

29.1143    Revised 34219 

29.1163    (d)  revised 34219 

29.1181    (b)  added 34219 

29.1189    (e)  and  (f)  revised 34219 

29.1193    (f)  added 34219 

29.1305  (a)  (4),  (17)  and  (19). 
(bK2),  and  (c)  (1)  and  (2)  re- 
vised; (a)  (20)  through  (23) 
added:      (a)(18)      amended; 

(c)(3)  removed 34219 

29.1337    (e)  added 34219 

29.1459    Added 26145 

(a)(5)  corrected 30906 

29.1521  (f)  introductory  text 
and  (g)  introductory  text  re- 
vised; (h)  added 34220 

29.1549    (c)   and   (d)   amended; 

(e)  added 34220 

29.1557    (c)(l)(iU)  revised 34220 

33    Authority  citation  revised 34220 

33.7  (cKl)  (v)  and  (vi)  revised; 
( c )( 1 )( vii )  redesignated  as 
(c)(l)(vUi);     new     (c)(l)(vii) 

added 34220 

33.87  (d)  and  (e)  redesignated 
as  (e)  and  (f );  (a)  introducto- 
ry text,  (b)  introductory 
text  and  (2).  (c)  introducto- 
ry text  and  (1)  through  (5) 
and  new  (e)  revised;  new  (d) 
added 34220 

36.1  (a)(4)  and  (g)  added;  (c) 
amended 3540 

(c)  and  (g)  (1).  (3).  and  (4)  cor- 
rected  7728 

(g)  redesignated  as  (h);  new 
(g)  added 16366 

36.2  (a)  revised 3540 

36.3  Nomenclature  change 3540 

36.6  (c)(1)  (Ui)  and  (Iv)  added; 
(e)(3)  revised 47400 

36.7  (c)(1)  amended;  (d)  and  (e) 
revised 16366 

(c)(  1 )  corrected 18950 

36.9    Revised 47400 

36.1 1    Added 3540 

(b)  corrected 7728 


36.201    (b)  revised;  (c)  and  (d) 

removed 16366 

36.501    (b)  and  (c)  revised 47400 

36.801—36.805       (Subpart       H) 

Added 3540 

36.801    Corrected 7728 

36.803    Corrected 7728 

36.805    (b)  and  (c)  corrected 7728 

36.1501—36.1583  (Subpart  Q) 
Redesignated  as  (Subpart 
O) 3540 

36.1501— 36!i583  (Subpart  6) 
Redesignated  from  (Subpart 

G) 3540 

36.1501    Revised 16366 

36.1581  (a)  and  (b)  amended; 
(e)  redesignated  as  (f)  and 

revised;  new  (e)  added 3540 

(e)  corrected 7728 

(a)  revised:  (c)  removed:  (b). 
(d),  (e),  and  (f)  redesignated 
as  (c).  (e),  (f).  and  (g);  new 
(b)  and  (d)  added;  new  (g) 

revised 16366 

(a)  and  (b)  corrected 18950 

36  Appendix  B  amended;  Ap- 
pendix H  added 3541 

Appendix  H  corrected 4098, 

6793,  7728 

Appendix  A  amended 16367 

Appendix  B  amended 16368 

Appendix  C  amended 16372 

Appendix  A  corrected 18835 

Appendix  F  heading  revised; 

text  amended 47400 

Appendix  G  added 47400 

39.13    8-14, 

233,  493,  495,  496,  1335,  1469. 
1609-1612,  1614.  2005,  2479.  2735- 
2737.  3002-3004.  3577-3581.  3737- 
3739.  4114.  4115,  4384,  4604.  4605. 
5153-5155.  5364-5366,  5760,  5763. 
5764.  6794,  6795,  7347.  7349,  7730- 
7732.  8615.  8616,  8730,  8869-8871. 
9284.  9432.  9433.  9865.  9867.  10246. 
11246.  11642-11644.  11838.  11839. 
12142,  12377,  12512,  12915,  12916. 
13115,  13253,  14785,  14787,  15361. 
15363.  15364.  16247-16251.  16380. 
16381,  16383-16387,  16698-16700, 
17018.  17019.  17176-17179.  17918, 
18077-18086,  18549,  18835.  19265- 
19267.  19766-19769.  20102.  20826- 
20831,  21411.  21414,  21628,  21631. 
21810,  23219,  23754,  23756,  24252. 
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24683.  25134-25141,  25317.  25319. 

26039-26046.  26763-26765.  26989. 

26990.  27479.  27480.  27848.  27956. 

28856-28861.  29000.  29449-29452. 

29653.  29654.  29878.  30024,  30025, 

30426,  30975-30983,  31296,  32031. 

32032.  32889,  33446-33449.  34039, 

34041.  35307-35308,  36006,  36270, 

36271.  36435-36439.  36964.  36966. 

37543.  37992-38004.  38285.  39251. 

39450.  39451.  40052.  41150-41158, 

41313,  41314,  44158,  44161.  44181. 

44854,  45892-45898,  46434-46444, 

46605.  46863,  46868,  47179,  47181. 

47672.  47673.  47943.  47945 

Technical  correction 232 

Corrected 3807, 

7074.  10188.  12914.  22648.  36150. 

39839 

Effective  date  corrected 36697 

Ef  f .  1-9-89 _ 47944 

47  Authority  citation  revised; 
section  authority  citations 
removed „ 1915 

47.11  (a)  amended 1915 

Technical  correction ^ 3803 

47.47    (aX2)  revised 1915 

Technical  correction 3803 

49    Authority  citation  revised. 1915 

49.17    (d)  revised;  (e)  removed 1915 

Technical  correction 3803 

61.14    Added 47056 

61.95    Added;  eff.  1-12-89 40322 

61.193  (b)  introductory  text  re- 
published: (b)  (4)  and  (5)  re- 
designated as  (b)  (5)  and  (6); 
new  (b)(4)  added;  eff.  1-12- 

89 40322 

61.195    (d)    revised;    eff.    1-12- 

39 40322 

63.1—63.23  (Subpart  A)  Au- 
thority citation  revised 47056 

63.12b    Added 47056 

65.23    Added 47056 

65.46    Added 47056 

67.20    Enforcement  policy 44166 

71.12  Revised;  eff.  1-12-89 40322 

71.50    668 

71.107    25142 

Correctly  designated. 27106 

71.123    2007, 

2008,  2010,  2011,  2013.  2014,  2481, 
2482,  2484,  3006,  3007,  3010.  3582, 
3583,  7351.  7352.  8172.  8173.  9868. 
16388,  19269.  21811.  24254.  26047. 


Pace 
28862,  33451,  33452.  34042,  39253. 
40055,  40409 

Corrected 5155. 

5521.  6059,  6219.  36150.  36560. 
39254.  45186 

Technical  correction 17535 

Eff.  2-9-89 48244 

71.151 6796, 

7352,  8174.  23221.  34277.  37544 
RtQe  at  53  FR  37544  can- 

ceUed 44588 

71.163  40408 

71.171  497. 

4118.  6142.  7349.  11061.  11840. 
12917,  17020,  17690,  22138,  23220, 
23604,  23605,  25322,  26233,  27849, 
30671,  31297,  32033,  33450.  36558. 
46869 

Corrected 8302,  9867,  33453 

Regulations  published  50  FR 

19909  eff.  11-17-88 36966 

Eff.  4-6-89 40053 

Eff.  2-9-89 41159.  47182 

71.181  497, 

1336,  1614.  4117-4119,  6140-6142, 
6796,  7350,  8617,  9285.  10528, 
11061.  12918,  13115-13117,  16252. 
16253.  17020,  17180.  17690.  17919- 
17921.  19268-19270,  20103,  20832. 
20833.  22137.  22138.  23221.  23605- 
23607.  25143.  26233.  26427.  27849. 
27850.  27957.  31297.  32210-32214. 
33451.  34042.  35309.  36559,  36560, 
38004,  39252,  40054,  43426 

Corrected 11841, 

17535,  20414,  20833.  24253.  24551. 
27481.  30671.  44145 

Effective  date  corrected 28861. 

28862 

Technical  correction 29800 

Eff.  1-12-89 32211.  39253 

Eff.  2-6-89 32213 

Eff.  2-9-89 44587. 

45077.  45757.  45758.  46606. 
47182 

Eff.  7-9-89 40054 

71.203    9868, 

26047,  28862 

71.207    9868 

71.401    3717 

Corrected 6219,  21396 

(a)  and  (b)  designations  re- 
moved; text  consolidated 
and  redesignated  as  71.403 
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and  heading  added;  eff.  1- 

12-89 40322 

71.403    Redesignated  from 

71.401  (a)  and  (b);  (a)  and 
(b)  designations  removed; 
heading    added;    eff.    1-12- 

89 40322 

71.501    3843, 

6919.   11022.   15637.   19742.  24408. 
27661,  34276,  36545 
Regulation  at  52  FR  47305  ef- 
fective date  deferred 3008 

Regiilation  at  52  FR  47308 
corrected  and  effective  date 

deferred 3008 

Corrected 18836. 

39452,  44587 

73.22    8175 

73.23    34277 

73.25    4846 

73.26    25323 

73.29    6797,  8174 

73.31    4846,  7352,  39255 

Corrected 13254 

73.34    ..„ 40410 

73.36  Eff.  2-9-89 45758 

73.37  29453 

73.41  37544 

73.45  7353 

73.48 24255 

73.51    23221 

73.52  8175 

73.55  25324 

73.57  23222 

73.88  3010 

73.63  Eff.  2-9-89 45259 

73.64    3011 

73.66    15021 

73.67    „ 15022 

75.100    498. 

1338-1340.  2015.  2017.  2018,  9868, 
14787,  24254,  24256.  25144.  28862. 
43860 

Technical  correction 27106 

Corrected 32214 

91  Special  FAA  Reg.  47  at  52 
FR  47672-47673  correctly 
designated  as  Special  FAA 

Reg.  47-2 233 

Special       FAA      Reg.       51-1 

added 3812 

Technical  correction 4846.  25050 

Special  FAA  Reg.  50-1  redes- 
ignated as  Special  FAA  Reg. 
50-2  and  revised 20273 


Special   FAA   Reg.   50-2   cor- 
rected  21988.32603 

Authority  citation  revised 26145 

Special  FAA  Reg.  50-2  amend- 
ed  36947 

91.24    (b)  and  (c)  revised 23374 

91.35  (b)  redesignated  as  (f); 
new    (b).    (c).    (d).    and   (e) 

added 26145 

(d)(2)  corrected 30838 

(b)  and  (c)  corrected 30906 

91.88    (f)  added 23374 

91.90    Revised 23374 

Revised;  eff.  1-12-89 40323 

(a)(3)  corrected 43320 

91    Appendix  D  added 23374 

Appendixes  E  and  F  added 26146 

Appendix  D  corrected 26592 

Appendices  E  and  F  correct- 
ed  30906 

95    1007. 

6575.   15366.   23224.  31299,  41316. 
47947 
Regulation  at  53  FR  15366  ef- 
fective date  corrected 20103 

97.21-97.35    500. 

3012,  3013,  4847,  6592,  8873,  11063, 
12378,  15373,  16389,  19771,  21812, 
23227,  26234,  27676.  29001.  31305. 
34040.  35310.  36967.  39453,  43427, 
47184 

Eff.  in  part  1-12-89 45078 

99    Revised 18217 

99.1  (b)  (1),  (3)  and  (5)  correct- 
ed  21989 

(b)  revised 39845 

(b)  correctly  revised 44182 

99.11  (a)  revised 39845 

(a)  correctly  revised 44182 

99.12  Added 39845 

99.23    Corrected 21989 

99.42  Corrected 21989 

Correctly  revised 34043 

99.43  Corrected 21989 

108.9    Technical  correction 2223 

121  Authority  citation  re- 
vised  8728,  26147 

Authority  citation  amended 12361 

Technical  correction 40316 

121.312    (a)  (1),  (2),  (5),  and  (6) 

revised;  (a)(7)  added 32581 

121.317  (a)  revised;  (b)  and  (c) 
redesignated  as  (d)  and  (f) 
and  revised;  new  (b),  (c),  (e), 
(g).  (h).  and  (i)  added 12361 


I 
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Technical  correction 14888 

(d)  correctly  revised 44182 

121.343  (a)  introductory  text 
amended;  (e)  through  (i)  re- 
designated as  (g)  through 
(k);  new  (e)  and  (f )  added 26147 

121.358  Added;  eff.  1-2-89 37696 

121.359  (e)  redesignated  as  (f); 

new  (e)  added 26147 

121.404    Added:  eff.  1-2-89 37696 

121.407    (d)  added;  eff.  1-2-89 37696 

121.409    (d)  added;  eff.  1-2-89 37696 

121.419    (aK2)(vi)    revised;    eff. 

1-2-89 37696 

121.424    (a),  (b).  and  (d)  revised: 

eff.  1-2-89 37697 

121.427    (d)(1)         introductory 

text  revised;  eff.  1-2-89 37697 

121.429    Added 47057 

121.433    (c)(2)       revised;       (e) 

added:  eff.  1-2-89 37697 

121.455    Added 47057 

121.457    Added 47057 

121.571    (a)(l)(i)  revised 12362 

Technical  correction 14888 

121.703    (a)      (15)      and      (16) 

amended;  (a)(17)  added 8728 

121    Appendix  B  revised 26147 

Appendix  B  corrected 30906 

Appendix  E  amended;  eff.  1-2- 

89 37697 

Appendix  I  added 47057 

125  Authority  citation  re- 
vised  26148 

125.202    Removed. 26148 

125.225    Added 26148 

(b)  introductory  text  and  (i) 

corrected 30906 

125.227    Added 26149 

125    Appendix  D  added 26150 

Appendix  D  corrected 30906 

129.25    Technical  correction 2223 

135  Authority  citation  re- 
vised  12362.  26151 

Special  FAA  Reg.  50-1  redes- 
ignated as  Special  FAA  Reg. 

50-2  and  revised 20273 

Special   PAA   Reg.    50-2   cor- 
rected  21988.32603 

Special  FAA  Reg.  50-2  amend- 
ed  36947 

Technical  correction. 40316 

135.1  (b)  introductory  text  re- 
vised; (c)  and  (d)  added 47060 

135.10    Revised;  eff.  1-2-89 37697 


Pmge 
135.117    (a)(1)  revised. 12362 

Technical  correction 14888 

135.127    Added 12362 

Technical  correction. 14888 

135.151  (a)  and  (b)  revised;  (d) 

and  (e)  added. 26151 

135.152  Added. 26151 

135.177    (a)(3)  revised 12362 

Technical  correction 14888 

135.249    Added 47061 

135.251    Added 47061 

135.293    (a)(7)  revised:  eff.  1-2- 

89 37697 

135.345    (b)(6)  revised;  eff.  1-2- 

89 37697 

135.351    (b)(2)  revised:  eff.  1-2- 

89 37698 

135.353    Added 47061 

135.443    (b)(3)  amended 47375 

135    Appendixes  B,  C.  D.  and  E 

added 26152 

Appendixes  B.  C,  D.  and  E 

corrected 30906 

139.3    Corrected 4258 

139.201    (c)  corrected 4119 

139.205    (b)(25)  corrected. 4119 

(bXlO)  corrected 4258 

139.209    (c)  corrected 4119 

139.311    (f)  added 40843 

Technical  correction 44588 

139.313    (b)(2)  corrected 4258 

139.317    (f)  and  (gK3)  correct- 
ed  4120 

(g)(3)  and  (i)(3)  corrected 4258 

139.319    (e)(2)   correctly   desig- 
nated; (iK2)(i)  and  (J)(2)(x) 

corrected 4258 

(j)(4)  revised 40843 

Technical  correction 44588 

139.321    (c)    correctly    revised; 

(h)  corrected. 4120 

(b)(6)  revised 40843 

Technical  correction. 44588 

139.325    (c)  (6)  and  (7)  correct- 
ed  4258 

139.327    (d)    and    (e)    correctly 

designated  as  (c)  and  (d) 4120 

139.339    (c)(8)  corrected 4258 

145.47    (c)  redesignated  as  (d); 

new  (c)  added. 47375 

145.71    Revised. 47376 

145.73    Revised 47376 

150    Authority      citation      re- 
vised.  8723 

Request  for  comments 44554 
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150.3  Amended 8723 

150.7  Amended 8724 

Corrected 9726 

150    Appendix  A  amended 8724 

156    Added 41303 

Technical  correction 46869 

Chapter  II — Office  of  the  Secretary, 
Department  of  Transportation 
(Aviation  Proceeding*) 

215    Revised 17923 

217    Revised 46294 

234.8  (a)  amended  and  (b)(4) 
revision  at  52  FR  48397  con- 
firmed  27677 

241    Sec.  03  amended;  eff.  1-1- 

90 46305 

Sees.  19-1  through  19-6  re- 
vised: eff.  1-1-90 46305 

Sec.  22  (a)  tables  revised:  eff. 
1-1-90 46308 

Sec.  24  amended;  eff.  1-1-90 46309 

Sec.  25  amended:  eff.  1-1-90 46309 

255.4  (e)(1)  revision  at  52  FR 
48397  confirmed 27677 

298.36    (a)  revised 17924 

302.3    (a)  revised 16701 

389.25    Table  amended 17924 

Chopter  III — Office  of  Commercial 
Space  Transportation,  Department 
of  Transportation 

Chapter  III    Chapter  revised 11013 

400  Revised 11013 

401  Revised 11013 

404  Revised 11013 

405  Revised 11014 

406  Revised 11015 

411  Revised 11015 

413  Revised 11016 

415  Revised 11017 

Chapter  V — National  Aeronautics 
and  Space  Administration 

1201.200    (a)   (1)   and   (3)   and 

(c)(8)  revised 33110 

1201.400    (c)  revised 33110 

1203.202    (f )  and  (g)  revised 41318 

1203.604    (c)(2)(U)  revised 41318 

1203.800—1203.802  (Subpart  H) 

Revised 45259 

1206.300    (b)(7)     correctly     re- 
vised  5765 


Pace 

1206.401    (c).  (f).  (j),  (k).  and  (1) 

correctly  revised 2738 

1206.500  Introductory  text  cor- 
rectly revised 2738 

1206.503  (a)(4)  correctly  re- 
vised  2738 

1207.403    (b)(2)  revised 4606 

1207.405    (a)(4)  redesignated  as 

(a)(5);  new  (a)(4)  added 4606 

(a)(2)   (V)   and   (vi)   correctly 
designated  and  revised 5765 

1214.1600—1214.1606     (Subpart 

1214.16)    Removed .- 47949 

1215    Appendix  A  revised 26235 

1216.100—1216.103  (Subpart 

1216.1)  Authority     citation 
added 9760 

1216.103  (a)  introductory  text. 
(b)(2)  and  (3),  and  (c)(2)  re- 
vised  9160 

1216.200—1216.205         (Subpart 

1216.2)  Authority     citation 
added 9760 

1216.202    Revised 9760 

1216.204  (a),  (e)(2),  and  (f)  re- 
vised  9760 

1216.205  (b)(9)  revised 9760 

1216.300—1216.321         (Subpart 

1216.3)  Authority     citation 
added 9760 

1216.301  (b)  revised 9760 

1216.302  (a)  introductory  text 
revised;  (a)(4)  and  (f) 
added 9761 

1216.303  (a)  introductory  text 

and  (c)  revised 9761 

1216.304  Introductory  text. 
(a)(1),  and  (b)(1)  revised 9761 

1216.305  (d)(1).  (4).  and  (5)  re- 
vised  9761 

1216.306  (a),  (b),  and  (c)  re- 
vised  9761 

1216.308  (a)  and  (b)  revised 9761 

1216.309  Revised 9762 

1216.310  (a)  revised 9762 

1216.311  Revised 9762 

1216.313  (b)  revised;  flush  text 

following  (b)  designated  as 

(c)  and  revised 9762 

1216.315  Revised 9762 

1216.316  Revised 9762 

1216.318  Revised 9763 

1216.319  Revised 9763 

1216.320  (a)(3)  and  (b)  re- 
vised  9763 
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TITLE  14  Chapfsr  V— Con.  pmc 

1216.321    (a)(3)  and  (5)  and  (c) 

through  (f)  revised 9763 

1251    Authority      citation      re- 
vised  25882 

1251.501-1251.570         (Subpart 

1251.5)    Added 25882.  25885 

1251.570    (c)  revised 25882 

1260.107    (f)  revised 38286 

1260.110    Added 38286 

1260.202    (b)    (1)    through    (4) 

and  (c)  revised 38286 

1260.210    Added 38286 

1260.420    (f)  added:  Interim 29328 

(d)  amended;  (g)  added 38286 

1 26 1 .3 16  Added 27482 

1261.317  Added 27483 

1265    Added;  nomenclature 

change 19177,  19204 

1265.105    (w)  added 19177 

Title  14 — Proposed  Rules: 

1—199  (Ch.  I) 1038. 

6830.  11868.  20124.  22331,  27051. 
28888.  29482,  32077,  39611,  40449. 
40738,  44202.  45771 

11 18530 

15 31608 

21 2037. 

2039,  2761,  3040.  3042,  11869,  13283, 

18097,  18530,  19798,  20860,  26086, 

28888,  30292,  30990.  38020,  45771. 

46622 
23 2037, 

2039,  2761,  11869,  13283.  18530.  19798. 

20860.28888 
25 3040. 

3042.  4314.  8742.  18022,  18097,  18526, 

18530,  26086,  30292,  36990,  38020, 

45771,  46622 

27 7479.  9190.  10826.  11162 

29 4314.  7479.  9190.  10826,  11162 

34 18530 

39 258. 

514.  515.  1371-1374,  2227.  2228,  2500. 

2502.  2763.  2765.  3044-3048,  3600- 


Pwe 

3604,  3753,  4418,  4419,  5080.  5189, 
6192.  5428,  5801.  7371-7373,  7784. 
7765,  8220,  8633,  8634,  8926-8928, 
9322,  10252,  10254,  11674-11676, 
11678,  11871.  12427.  12947.  13285, 
13386,  14813,  14814,  15057,  15403- 
15400,  16289,  16438,  16722,  16724, 
17077,  17222,  17721,  17956.  18864. 
18856.  19799-19804,  19868,  19861, 
20414.  21489.  21669,  22018,  22020, 
22181,  22332.  22657,  22659,  23250- 
23263,  23642,  23643.  23771-23774. 
25171,  25172,  26785,  26787,  27051, 
27176,  27527,  27529,  27869,  28002, 
28004,  28006,  29692-29695,  29912, 
30435,  31012,  31015,  31016,  31364, 
31365,  32077-32080,  32403,  32920, 
32921,  33495-33501,  34116,  34117, 
35319-35322.  36055,  36340-36343, 
36466,  36467,  36992,  36994,  37588, 
38022,  38023.  38297-38301.  40071. 
40072,  40450.  41186-41196.  44163, 
44610.  44612.  45911.  46460-46473. 
46876.  46877,  47969.  48498.  48499 

45 18530 

61 8368,  18250,  24178,  29582 

63 8368,  18250 

65 _....  8368.  18250 

71 516. 

517.  619.  670.  674.  907-910.  1375,  2503, 
2504,  3049.  3528.  4179.  4306,  6160- 
6162,  6666,  6830-6832,  7374-7377, 
7468,  8635,  8929,  9124,  9323,  9758, 
9948,  9949,  10546,  11100,  11101,  12866, 
12947.  13287,  14816,  14817,  16290, 
16291.  17078-17080.  17223-17225. 
17723.  17724.  17957,  17958,  18857, 
19311,  20864,  22182,  22183,  23255- 
23257,  23644,  25174,  25175,  25345- 
25347,  25406,  26087,  26275-2^278. 
27350,  27530,  27870,  28007,  28008. 
28889,  30298,  30695,  31366.  32250. 
32251,  33502-33504,  35323.  35324, 
36581,  37589,  38024,  38025,  38411, 
39312-39314,  40073,  41198,  41352. 
41512,  43447,  44613.  45274.  47222. 
47223,  47970.  48275 

73 517, 

991.  7377.  7378.  9124.  11102.  20125. 
30298.  40452.  45187 

75 10255. 

20126.  22183,  23258.  31018.  31019. 
36996,  40452,  40825,  43898 

91 3606. 

4306.  4314.  7096,  8930.  9758.  18530 

99 39846 

107 9094 

119 39852 

121 4314, 

8368.  17650.  18250.  18526.  24890,  39852 

125 4314,39852 

127 39852 


NOVEMBER  1988 
CHANGES  JANUARY  4  THROUGH  NOVEMBER  30,  1988 


66 


Page 

129 34874 

133 9190 

136 3606. 

4314.  7096,  8368,  8930,  17660,  18250, 

24890.  39852 

141 24178,29582 

143 24 178,  29582 

187 39062 

221 28615,27351 

241 9653,9653 

298 12774 

316 4180 

382 23574,  36997 

389 25615 

399 41353 

1206 48276 

1230 45661,  46745 

1280 29913 

1270 44716 

TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

SubtitI*  A— Offic*  of  »ho  Socrotory 
of  Commorco 

4    Revised 6972 

4.3    (c)(1)  corrected 16211 

4.5  (a)  and  (c)  corrected 16211 

4.6  (a)(4)  corrected 16057 

(a)  introductory  text  and  (4) 

and  (b)(3)  corrected 16211 

4.7  (b)(1),  (d)  (1),  (2)  introduc- 
tory text  and  (i),  and  (3), 

and  (e)  corrected 16057 

4.8  (d)  and  (e)  corrected 16058 

4.9  (a)(2)  and  (c)(1)  introducto- 
ry text  corrected 16058 

(a)(8)  corrected 16211 

4b.l    (d)(1)  and  (e)(3)  revised 26236 

4b.2  (b)(6)  removed;  (b)  (7) 
through  (10)  redesignated  as 

(b)  (6)  through  (9) 26236 

4b.3  (c),  (f)(2),  and  (h)  amend- 
ed  26236 

4b.4    (b)  amended 26236 

4b.5  (a)(2)  ad  (g)(3)(ii)  amend- 
ed  26236 

4b.8    (a)(l)(ll)  and  (2)(ii)(D) 26236 

4b.9    (b).  (c).  (e),  (g)(1).  (h)  and 

(i)  amended 26236 

4b  Appendix  A  amended;  Ap- 
pendix B  removed;  Appendi- 
ces C  and  D  redesignated  as 

Appendices  B  and  C 26236 

8c    Added 19277 

8c.3    Corrected 25722 
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80.70    (b)  corrected. 26722 

15    Revised 41318 

15a    Revised 41319 

15b    Added 16648 

18    Authority  citation  revised 6798 

18.3  Revised 6798 

18.4  Heading,  (a)  introductory 

text  and  (2)  revised 6798 

18.5  (b)  (1),  (2)  and  (5)  and  (g) 
revised 6798 

18.6  (a)  revised 6799 

18.7  (b)  revised 6799 

18.11  (b)  introductory  text  and 

( 1 )  amended 6799 

18.12  (a)  and  (b)  amended 6799 

18.14    (b)  and  (c)  revised 6799 

18.16    (c)  amended 6799 

18.18  Amended 6799 

18.19  Heading  revised:  text 
amended 6799 

18.20  (a)  revised 6799 

18.21  Amended 6799 

18.22  Revised 6799 

18.24    Amended 6800 

24    Added 8048,  8087 

24.31    (b)(1)  added 8049 

24.34    Revised 8049 

26    Added 19177,  19204 

Nomenclature  change 19178 

26.110    (a)(3)  added 19178 

Chapter  ill — International  Trade  Ad- 
ministration, Department  of  Com- 
merce 

Chapter    III    Export    controls 

continued 3014 

303.14    (e)  revised 17925 

368—399  (Subchapter  C)  Re- 
moved: regulations  trans- 
ferred to  Chapter  VII 37751 

368  Redesignated  as  Part  768 37751 

369  Redesignated  as  Part  769 37751 

370  Redesignated  as  Part  770 37751 

370.3    (a)(l)(ii)  removed;  (a)(1) 

(ili)  through  (vii)  redesignat- 
ed   as    (a)(1)    (11)    through 

(vl) 12668 

370.14    (a)     introductory     text 

and  (3)(ii)  amended 6143 

371  Redesignated  as  Part  771 37751 

371.2    (c)(7)  revised;  footnotes  2 

through  13  redesignated  as 
footnotes  4  through  15;  new 
footnotes  2  and  3  added 12668 
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TITLE  15  Chapter  III — Con.  Ptge 

371.5  Heading  revised;  (b)(1) 
amended 26048 

371.17    (e)(2)(iil)   and   (f>(l)(iv) 

amended 12669 

(e)(4)(l)  amended 18550 

(e)(2)(vi)  revised:  interim 28863 

371.22    (c)(2)(l)  revised 12669 

372  Redesignated  as  Part  772 37751 

372.4    (i)    (1)    and   (3)    revised: 

(iK6)  added 1615 

(i)  (1).  (3)  and  (6)  correctly 
designated;  (i)(l)(iii)  and  (6) 
corrected 16390 

372.8  (c)(1)  amended 23230 

372.9  (f)  revised:  new  (g) 
added 22475 

372.11    (h)(5)  revised 1616 

(d)(3)  amended 6143 

(h)(5)  corrected 16390 

373  Authority  citation  re- 
vised  35800 

Redesignated  as  Part  773 37751 

373.2  (b)(3)  amended 12669 

373.3  (g)(3)(viii)  amended; 
(b)(l)(i)  revised 12669 

373.7    (b)  (1)  and  (3)  amended 12669 

(i)(4)  amended 18550 

373  Supplement  No.  1  amend- 
ed  12669. 

17021,  27157,  35800 

374  Redesignated  as  Part  774 37751 

374.2  (a)(1)  revised 23607 

374.3  (b)(4)  added 1616 

(c)(l)(  ID  amended 24438 

375  Redesignated  as  Part  775 37751 

375.1  Table  amended 24438. 

25145.  28864.  36272 

375.2  (bKl)  amended 24438 

375.3  (b)  footnote  No.  1 
amended 24438 

(b)  amended 25145 

(b)  footnote  revised 28864 

375.6  (c)(3)  amended. 27158 

375.7  Heading  and  (a)  revised; 
(b)  (1).  (2),  (3),  and  (4),  (c). 

and  (d)  amended 24438 

375.9  Introductory  text.  (a). 
(b)(3)  heading  and  text.  (c). 
(e)    introductory    text.    (f). 

and  (g)(1)  amended 24439 

375  Supplement  No.  1  amend- 
ed  24439,25145 

378    Redesignated  as  Part  776 37751 

376.10  (a)(3)(iiiKB)  Note  1 
amended 2583 


P»«e 
376.13    (b)(1)  revised 18550 

377  Redesignated  as  Part  777 37751 

378  Redesignated  as  Part  778 37751 

378.3  Introductory  text  amend- 
ed  12669 

379  Authority  citation  re- 
vised  35460.35804 

Redesignated  as  Part  779 37751 

379.4  (c)  introductory  text 
amended 12669 

(f)(3)  removed 21990 

(d)  introductory  text  and  (1) 
revised;  (d)(20)  amended; 
(d)(21)  redesignated  as 
(d)(24);  new  (d)  (21).  (22). 

and  (23)  added 35460 

(d)(20)  amended;  (d)(21)  re- 
designated  as   (dK22);   new 

(d)(21)  added 35804 

(f )( 1 )( i )( Q )  revised 36272 

379.8    (a)(3)  amended 36272 

379  Supplement  No.  4  amend- 
ed  35461,35804 

Supplement  No.  3  amended 36440 

Supplement  No.  4  corrected 38835 

385    Redesignated  as  Part  785 37751 

385.1  (b)(1)  removed;  (b)(2)  re- 
designated as  (c);  (b)  re- 
vised; interim 28863 

385.4  (e)(1)  revised;  (e)(2)  re- 
designated as  (e)(6);  new  (e) 

(2)  through  (5)  added. 25325 

385.6  (a)  amended;  (b)  re- 
moved; (c)  redesignated  as 

(b) 12669 

388    Redesignated  as  Part  786 37751 

386.1  (b)(2)(i)  and  (c)(2)(i) 
amended 25146 

386.2  (d)(2)  amended;  (d)(3) 
added;  (dK4)  revised;  (d)(5) 
removed 22475 

387—390    Redesignated  as 

Parts  787—790 37751 

390.4    Revised 20834 

391    Redesignated  as  Part  791 37751 

391.2    (d)(2)(iii)  amended 36008 

391    Supplement  No.  1  added 36008 

399  Authority  citation  re- 
vised  35460. 

35800,  35804 

Redesignated  as  Part  799 37751 

399.1    Supplement  No.  1.  Group 

0  amended 7733, 

18272.  26048.  35463.  35800, 
36561 
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Supplement  No.   1.  Group   1 

amended 17021. 

26048,  35800,  36561.  36562 
Supplement   No.    1.   Group   1 

corrected 38835 

Supplement  No.   1,  Group  2 

amended 17691, 

26048,  33453,  36561 
Supplement  No.    1,   Group   3 
amended 17021. 

18272,  26048,  33453,  35463,  35464, 
35800-35802,  36561,  36562 

Supplement  No.    1.   Group   3 

corrected 38835 

Supplement  No.    1.   Group   4 

amended 1616. 

26048.  33453.  35464.  35465.  35803, 
36272. 36561.  36562 
Supplement  No.   1,  Group  5 

amended 2583, 

2593.   10071,   12669.   16701.   17021, 

18273,  21990,  25147.  26048.  27157, 
28865,  33453,  36272.  36440-36448. 
36561.  36562 

Supplement  No.   1,  Group  5 

corrected 3490. 

16254,  38835 
Supplement  No.   1,  Group  6 

amended 18273, 

26048,  35465,  35804,  36561, 
36562 
Supplement  No.   1,  Group  7 

amended 108, 

17022.  18273,  26048,  35465,  35804, 
35805,  36272.  36561.  36562 
Supplement  No.   1,  Group  8 

amended 26048, 

35466,  36561 
Supplement  No.   1,  Group  9 

amended 17022, 

26048,  33453,  36562 
399.2    Supplement        No.        1 

amended 108, 

12669,  30027 
Supplement  No.    1   amended; 
amendment  at  51  PR  37908 
ef  f.  10-27-86 35467 

Chapter  VII — Bureau  off  Export  Ad- 
ministration, Department  off  Com- 
merce 

Chapter  VII  Chapter  estab- 
lished; regulations  trans- 
ferred   from    Chapter    III, 


Page 

Subchapter  C;  nomenclature 

change 37751 

768—779    Redesignated       from 
Parts  368  through  379  and 

authority  citations  revised 37751 

771.14    (b)  amended 45899 

771.20    (a)     introductory     text 

amended 45899 

773.3    (f)(3)(v)      and      (l)(4)(ii) 
amended:   (l)(4)(ii)   heading 

revised 41322 

(d)(4)  and  (l)(4)(ix)  removed 43428 

773  Supplement  No.  1  amend- 
ed  43428 

Supplement  No.  8  amended 45899 

774.2    (j)  amended 45899 

775.9    (b)  revised 44003 

779  Supplement  No.  3  amend- 
ed  44855 

785—791  Redesignated  from 
Parts  385  through  391  and 

authority  citations  revised 37751 

785.7    (a)  amended 40411 

799  Redesignated  from  Part 
399  and  authority  citation 
revised 37751 

799.1  Supplement  No.  1,  Group 

5  amended 40411,  43428 

Supplement  No.    1,   Group  6 

amended 40411 

Supplement  No.   1,  Group  8 

amended 40411 

799.2  Supplement  No.  1 
amended 43429 

Chapter  VIII— Bureau  of  Economic 
Analysis,  Department  of  Commerce 

801.9    (b)(6)  added 39455 

(b)(l)(ii)  revised 41563 

806.15  (j)  (1)  and  (2)  amend- 
ed.  1016 

(h)  (1)  and  (2)  amended 15198 

806.17    Revised 1016 

Chapter  IX— Notional  Oceanic  and 
Atmospheric  Administration,  De- 
partment of  Commerce 

922    Revised 43806 

Title  \S— Proposed  Rules: 

4b 10256 

7  12880 

2A 44716 

27 "       45661.  46745 
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Title  15 — Proposed  Rules — Con,        Pace 

303 13414,  39486.  39612 

370 23228,  24551.  26131 

379 418.  2505,  8221 

386 23228,  24551,  26131 

768-799  (Ch.  VII) 45912 

768 40074 

770 „ 40074 

771 „ 40074 

772 40074 

773 40074 

774 „ 40074,  46878 

775 40074 

776„ „ 40074 

777 „ 40074 

778 40074 

779 „ 40074 

785 „ 40074 

786 „ 40074 

790 _ 40074 

799 _ 40074 

801 23124,  26603 

806 „ 4420,  36468 

921 43816 

TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade 
Cemmitsion 

2.51    (b)  revised 40868 

13    Amended 609. 

2223,  2224,  4009,  9104,  9108,  10367, 
11247,  12379,  17022,  17452,  17453, 
18273,  18274,  19771,  20834,  24439, 
24683,  26990,  27335,  29226,  31306, 
38941 

Corrected 26236 

300.10    (a)  revised 31314 

300.31    Revised 31314 

301.19    (1)  revised 31314 

301.41    Revised 31315 

303.16    (a)  revised 31315 

303.39    (a)  revised 31315 

304.1    (k)  added 38942 

304.6    (b)  (3)  and  (4)  revised 38942 

305    Authority       citation      re- 
vised  18551,  19729 

Energy  efficiency  ranges  con- 
firmed  39741 

305.9    (a)  revised 5971 

305    Appendix  F  amended 18552 

Appendixes  H  and  I  revised 19729 

Appendixes  Dl,  D2,  and  D3 

amended 26238 

429    Authority       citation       re- 
vised  45459 


Pace 

429.1    (a)   amended;   (b)   intro- 
"^   ductory  text  revised 45459 

444.3    Exemption  granted 19893 

455    Exemption  granted 16390 

Form  republished 16395 

Staff  compliance  guidelines 17658, 

17660 

500    Existing     regulations     un- 
changed  20834 

802    Interpretation 47524 

Chapter  II — Consumer  Product  Safety 
Commission 

1000    Revised 17453 

1015.12    (a)  revised 3868 

1016    Revised 6594 

1306    Added 46839 

1500.14    (b)(3)   (i)  and  (ii)  re- 
vised  3018 

1500.18    (aK4)  amended 46839 

1500.86    (aK3)  removed.... 46839 

1501.1-1501.5       (Subpart       A) 

Heading  added 19282 

1501.20  (Subpart  B)    Added;  en- 
forcement  deferred   to   11- 

23-89 19282 

Technical  correction 21964 

1700    Authority      citation      re- 
vised  41160 

1700.14    (aKlOXxvil)  revised 41160 

Title  16— Proposed  Rules: 

13 141, 

1039,  2230,  2506,  2508.  3214,  6667, 
9666.  12534.  16725.  16727.  19930. 
20127.  20131.  22022,  25502,  27357, 
27871.  28655.  30436.  31019.  31708, 
33142.  33144.  34307.  34776.  36831. 
44014.  44888 

240 43233 

300 ^ 5986 

301 5986 

303 5986.45913 

305 22022.  22106 

419 25503.  39103 

433 44456 

435 43448 

438 29482 

453 2767.  19864 

600 29696.  30754 

801 36831.  47829 

802 36831.  47829 

803 36831.  47829 

1000—1750  (Ch.  n) 6833 

1028 45661,  46745 

1031 44892 
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Pace 

1501 20865 

1700 41199-41202 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I — Commodity  Futures 
Trading  Commission 

Page 

5    Appendix  D  added 30672 

12    Authority  citation  revised 17692 

12.406    (d)  added 17692 

30    Interim  order  extended 11491 

Order 44856 

30  Appendix  B  amended 28832, 

28840,  28848,  30673 

31  Appendix  B  amended 22139 

140.735-8    (b)  revised 27678 

146.12    (a)  and  (b)  amended 35198 

150.1  (d)  added 41571 

150.3    Revised 41571 

Chapter  11 — Securities  and  Exchange 
Commission 

200    Authority      citation      re- 
vised  25882 

Interpretation 42944 

200.1—200.30-15     (Subpart     A) 

Authority  citation  revised 17458 

200.30-1    (j)  added 12921 

200.30-3    (a)(6)  revised 30839 

200.30-14    (f)  added;  authority 

citation  removed 17458 

200.81    Heading  and  (a)  revised; 
(b)  text  and  Note  and  (c) 

amended 12413 

(a)  revised 32605 

200.601—200.670     (Subpart     L) 

Added 25882,  25885 

200.670    (c)  revised 25882 

200.735-3    (b)(7)(ii)  revised; 

(b)(7)(iii)  amended 17458 

200.735-5    Revised 18553 

201.1—201.29   (Subpart  A)    Au- 
thority citation  added 28191 

201.2  (e)(7)  revised 26434 

201.23    (e)  added 28191 

202.3a    Effectiveness    extended 

to  9-1-90 32891 

211    Interpretative  releases 29226, 

33454,  34715,  47801 

229.304    Revised 12929 

230.100—230.215    Authority    ci- 
tation revised 17459 

230.122    Amended 17459 

230.144    (a)(3)  revised 12921 


Page 

230.174  (d)  and  (e)  redesignat- 
ed as  (e)  and  (f);  new  (d) 

added 11845 

230.482    (e)(1)  (i)   and  (11)  eff. 

date  deferred  to  7-1-88 15022 

230.701    Added 12921 

230.702(T)  Added  (tempo- 
rary)  12922 

230.703(T)  Added  (tempo- 
rary)  12922 

231    Interpretative  releases 29226 

239.701    Added 12922 

240  Authority  citation  amend- 
ed  26394. 

33459,  37289 
240    Document  at  53  FR  41205 
classification    corrected    to 

RULES 43800 

240.0-4    Amended 17459 

240.3al2-8  (a)(1)  (v)  and  (vl) 
amended;         (a)(1)         (vll) 

through  (xii)  added 43863 

240.7C2-1    Removed 41206 

240.10b-10    (a)(8)(ii)  added 40721 

240.10b-21(T)  Added  (tempo- 
rary)  33460 

240.12a-5    (e)  amended 41206 

240.14a-l  (b)  revised;  (d) 
through  (k)  redesignated  as 
(e)    through    (1);    new    (d) 

added 16405 

240.14a-13  (a)(l)(il)  (A)  and 
(B),  (2),  and  Notes  1  and  2, 
(b)(3)  and  (d)  revised; 
(a)(l)(il)(C)     and     Note     3 

added 16405 

240.14a-101    Amended 12931 

240.14b-l    (d)    redesignated    as 

(e);  new  (d)  added 16405 

240.14b-2  (e)(2)(l)  and  (f)(1)  re- 
vised; (j)  removed;  (g) 
through  (1)  redesignated  as 
(h)    through    (j);    new    (g) 

added;  new  (h)  revised 16405 

240.14C-1  (b)  revised;  (d) 
through  (j)  redesignated  as 
(e)    through    (Ic);    new    (d) 

added 16406 

240.14C-7  (a)(l)(ii)  (A)  and  (B), 
(2),  and  Note  3.  (b)(3)  and 
(d)  revised;  new  (a)(l)(ii)(C) 

and  Note  4  added 16406 

240.15a-3    Removed 41206 

240.15b7-l    Removed 41206 

240.15C2-3    Removed 41206 
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TITLE  17  Chapter  II— Con.  Pxe 

240.15C2-8    (d)  amended 11845 

240.15A12-1    Removed 41206 

240.17a-3    (a)(9)    (i)    and    (ii) 

amended 16406 

240.17f-l  (a)  through  (f)  re- 
vised  37289 

Revision  corrected. 40721 

240.19a3-l    Removed 41206 

240.19b-3    Removed 41206 

240.19C-4    Added 26394 

Technical  correction 26992 

240.31-1    (f)  amended 17182 

241    Interpretative  releases 29226 

249.308    Form  8-K  amended 12931 

249.501    Form  BD  amended 23385 

250.104  (c)  amended;  flush  text 
designated  as  (d)  and  re- 
vised  17459 

260.0-6    Amended 17459 

270.34b-l    (b)  and  (c)  eff.  date 

deferred  to  7-1-88 15022 

271    Interpretative  releases 29226 . 

274.11A    Form  N-IA  eff.   date 

deferred  in  part  to  7-1-88 15022 

274.11b  Form  N-3  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

274.11c  Form  N-4  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

275  Authority  citation  amend- 
ed  32034 

275.204-2  (a)(ll)  and  (e)(1)  re- 
vised; (a)(16)  and  (e)(3) 
added 32035 

Chapter  IV— Dapartment  of  tho 
Troatury 

400.2  (c)(1),  (3Kiv).  and  (7)  re- 
vised; (cK3Kv)  redesignated 
as  (c)(3)(vi);  new  (c)(3)(v) 
added 28984 

402.2  (e)(1)  (vi).  (vii),  and  (viii) 
redesignated  as  (e)(1)  (vii), 
(viii),  and  (ix)  and  revised; 
new  (e)(l)(vl)  added; 
(g)(l)(iv)  revised 28984 

402.2a  (aXl)(lii)  (B)  and  (C), 
(iv)  (B)  and  (C),  (3KiKA)  In- 
troductory text  and  (i), 
(ii)(A)  introductory  text  and 
U)  revised;  (a)(l)(lli)(D)  and 
(iv)(D)  added;  (c)  amended 28985 

403.1    Revised 28986 

403.4  (e)  revised 28986 

403.5  (d)(1)  introductory  text 
revised;     (e)    (5)    and    (6) 


Page 

added;  (fK3)  removed;  OMB 
number 28986 

403.7  (b),  (d)(1)  introductory 
text  and  (2)  introductory 
text,  and  (e)  revised;  (c) 
amended 28986 

404.4  (a)(2)  and  (3)(1)(A)  re- 
vised  28987 

450.1    (b)  amended 28987 

Title  17— Proposed  Rules: 

1 21490.  26447,  46089 

15 39103 

140 13286 

146 .....22660 

150 13290.  23411 

180 24954 

200 12429 

210 21670 

229 12948,  26718,  28009 

230 22661,  26718,  33147.  44016 

239 23258,  27872 

240 21670, 

23645,  28009,  31709.  33147,  37778, 

38967,  41204,  41206 

249 12948,  21670,  28009 

270 21670, 

23258,  28009,  29914,  30299,  35830, 

45275 

274 21670, 

23258,  27872,  28009,  29914 

276 29914,  36997 

279 29914 

400—450  (Ch.  IV) 12428 


TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I — Federal  Energy  Regula- 
tory Commission,  Department  of 
Energy 

2    Hearing  transcript  and  ques- 
tion availability 15198 

Authority  citation  revised 15804, 

26436 

Rehearing  denied 16859 

2.19    Revised 16804 

2.51    Removed 26436 

2.100  Removed 26436 

2.101  Removed 26436 

4    Authority  citation  revised 15381 

Rehearing  denied 47525 

4.30    (b)(28)  added 27001 

Rehearing  granted 36272 

(b)(4)(iii)  and  (27)  revised 36567 
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Ptige 

4.32  (a)(5)  (vii)  and  (vUl)  re- 
vised; (a)(5)(ix)  added;  (c) 
through  (1)  redesignated  as 
(d)  through  (j);  new  (c) 
added;  new  (d)  through  (f) 
nomenclature  change;  (b) 
(1)  and  (2).  new  (d)(4),  (e) 
Introductory  text.  (1)  (ii) 
and  (Ul).  and  (2)(ii)(B).  (f). 

and  (g)  amended 27001 

Rehearing  granted 36272 

4.33  (d)(3)  amended 27002 

Rehearing  granted 36272 

4.35  Heading  and  (a)  revised; 
(b)  redesignated  as  (f);  new 
(b)  through  (e)  added 27002 

Rehearing  granted 36272 

4.38    (b)(l)(vi)      added;      (b)(3) 

amended 27002 

Rehearing  granted 36272 

(b )( 1 )( vi )( B )  revised 40724 

4.40    (b)  amended 27002 

Rehearing  granted 36272 

4.50    (b)  amended 27002 

4.82    (b)  amended 27002 

Rehearing  granted 36272 

4.103    (c)  revised 36568 

4.107    (a)  revised 15381 

11.2  (b)  amended 44859 

11.3  (a)(2)  amended 44859 

11    Fee  Schedule  designated  as 

Appendix  A  and  revised 44859 

16    Authority  citation  revised 15810 

16.15  Revised 15810 

16.16  Revised 15810 

37.3  Rehearing  denied 11991 

37.4  Rehearing  denied 11991 

37.6    Rehearing  denied 11991 

37.8  Rehearing  denied 11991 

37.9  Rehearing  denied 11991 

(d)  table  revised 12932 

(d)  revised 27483,  40870 

141.1  FERC      Form      No.       1 
amended 40875 

141.2  FERC     Form     No.     1-F 
amended 40875 

154    Authority      citation      re- 
vised  15026 

Programs  avallabUity 30047 

Record       formats       revised.. .35312, 

44004 

Software  avaUablllty 45758 

154.1    Revised 15026 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 


Page 

(b)  and  (c)  amended 30031 

Implementation  conference 32891 

154.14  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

154.15  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

154.16  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

154.26    Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  amended 30031 

Implementation  conference 32891 

154.31  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031 

Implementation  conference 32891 

154.32  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031 

Implementation  conference 32891 

154.34    (a)  revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended. 16058 

Eff,  8-1-88 19283 

(a)  (1)  and  (2)  amended 30031 

Implementation  conference 32891 

154.61  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Amended 3003 1 

Implementation  conference 32891 

154.62  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a) 
added 15027 

Rehearing  grranted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Amended 30031 

Implementation  conference 32891 
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TITLE  18  Chaptvr  I— Con.  p>«e 

154.63  (b)(1)  Introductory  text, 
(c)(1).  (d)(3).  (eK4).  and  (f) 
Introductory    text    revised; 

(b)(l)(iv)  and  (5)  added 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(l)(iv)  and  (5).  (cKl)  (i)  and 
(U).     (d)(3)     and     (e)(4Ki) 

amended 30031 

Implementation  conference 32891 

154.67    (c)(1)  and  (2)(iil)(B)  cor- 

rected.  .  14788 

154.303  (e)(l)(ii)revised.......^^^^^^^^^^^^ 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(e)(l)(li)  amended 30031 

Implementation  conference 32891 

154.304  (c)  correctly  revised 11991 

154.305  (e)  introductory  text. 
(i)(3)  (i)  and  (ii)  correctly  re- 
vised  11992 

154.306  (c)  correctly  revised 13254 

157    Rehearing  granted 11845 

Authority     citation     revised...  15028. 

15381 

Programs  availability 30047 

Record       formats       revised...35312. 

44004 
Software  availabUity 45758 

157.6  Heading  and  (a)  revised 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)(1)  amended 30031 

Implementation  conference 32891 

167.7  (a).  (bK3)  (i),  (ii)  and 
(iii).  (5Ki).  and  (7K1).  (c)  in- 
troductory text,  and  (4)  in- 
troductory text,  (d)  Intro- 
ductory text,  (e)  introducto- 
ry text,  (2),  and  (3)  introduc- 
tory text,  and  (g)(3)  intro- 
ductory text  and  (Iv)  intro- 
ductory text  amended 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 3289 1 

157.13    (a)  amended 15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 


P««e 

157.14  (a)  introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  amended 30031 

Implementation  conference 32891 

157.16  Introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.17  Revised 15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031 

Implementation  conference 32891 

157.18  Introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.20  (c)  introductory  text 
and  (d)  introductory  text  re- 
vised  15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(c)  and  (d)  amended 30031 

Implementation  conference 3289 1 

167.21  (d)  amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  revised 29009 

Implementation  conference 32891 

167.30    (c)  revised 29009 

(a)  and  (e)  introductory  text 
corrected 37291 

167.102    (a)(1)  revised 16030 

Rehearing  granted  and  effec- 
tive date  suspended 16068 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.204  (a)  revised 16030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 .19283 

Implementation  conference 32891 

157.205  (b)  revised 15030 
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Page 

(b)  revised;  (c)  through  (h)  re- 
designated  as   (d)   through 

(i);  new  (c)  added 15381 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(1)  amended 30031 

Implementation  conference 32891 

157.207  Amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.208  (d)  Table  I  revised 11844 

(e)  introductory  text  amend- 
ed  15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

167.211    (c)    introductory    text 

amended 16030 

Rehearing  granted  and  effec- 
tive d%te  suspended 16068 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.214  (c)    introductory    text 
amended „ 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.215  (a)  Table  II  revised 11644 

(b)(1)   introductory   text   and 

(2)  introductory  text  amend- 
ed  15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

161    Added 22161 

Rehearing  granted 29664 

FERC  Form  No.  692  correct- 
ed  34277 

Filing  time  extended 36273 

161.3    (J)  corrected 26240 

250    Authority      citation      re- 
vised  22161 

250. 16    Added 22181 

(c)(2)   introductory  text   and 

(d)(1)  corrected 26240 

Rehearing  granted 29664 

FERC  Form  No.  592  correct- 
ed  34277 

Filing  time  extended 36273 


Page 

260    Authority      citation      re- 
vised  15030,  45901 

Programs  avaUabUity 30047 

Record  formats  revised 35312 

Software  availability 45758 

260.1  (b)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 > 19283 

Implementation  conference 32891 

FERC  Form  No.  2  amended 40875 

Record  formats  revised 44004 

260.2  (b)(1)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

FERC  Form  No.  2-A  amend- 
ed  40875 

Record  formats  revised. 44004 

260.3  (b)(1)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16068 

Eff.  8-1-88 19283 

(b)(1)  (i)  and  (ii)  amended 30031 

Implementation  conference 32891 

260.4  (b)  revised 16031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 3289 1 

260.7    (b)(1)  (i)  and  (ii)  intro- 
ductory text  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16068 

Eff.  8-1-88 19283 

Implementation  conference 32891 

260.9    (a)  amended;  (b)  and  (c) 

revised 46901 

260.11  (b)  revised 16031 

Rehearing  granted  and  effec- 
tive date  suspended 16068 

Eff.  8-1-88 19283 

(b)  amended 30031 

Implementation  conference 32891 

260.12  (b)(1)  revised 16031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(1)  amended 30031 

Implementation  conference 32891 

271.101    (a)    Tables    I    and    II 

amended 16641, 

32374,  44008 
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TITLE  18  Chapter  I — Con.  Pace 

271.102  (c)   Table   Ul   amend- 
ed-  16542. 

32374  44009 

271.1104    Pipeline  filings .'.  21415 

Pipeline  filings  corrected 30047 

List  of  producers 43192 

272.103  (e)  revised 28194 

274    Authority      citation      re- 
vised  28194 

274.205    (d)  (3)  and  (4Kii)  re- 
vised  28194 

284    Interpretative  rule 14922 

Rehearing  granted 20835 

Programs  availability 30047 

Record       formats       revised...35312, 

44004 
Software  availability 45758 

284.7  (d)(5)(il)  revised 22163 

Rehearing  granted 29654 

PERC  Form  No.  592  correct- 
ed  34277 

Piling  time  extended 36273 

284.8  Hearing    transcript    and 
question  availability 15198 

Rehearing  denied 16859 

284.9  Hearing    transcript    and 
question  availability 15198 

Rehearing  denied 16859 

284.10  Rehearing  denied 16859 

284.221    (b)(1)  Introductory 

text  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)(1)        Introductory        text 

amended 30032 

Implementation  conference 32891 

292    Authority       citation      re- 
vised.  15381. 

27002,  40724 

292.202  (p).  (q),  and  (r)  added 27002 

Rehearing  granted. 36272 

292.203  (c)  revised 27002 

Rehearing  granted 36272 

292.207  (b)(2)  revised 15381 

292.208  Redesignated  as 

292.209  and    revised;    new 

292.208  added 27003 

Rehearing  granted 36272 

292.209  Redesignated  as 

292.210  and    revised;    new 

292.209  redesignated    from 

292.208  and  revised 27003 

Rehearing  granted 36272 

292.210  Redesignated         from 

292.209  and  revised 27003 


Pace 

Rehearing  granted 

. 36272 

292.211    Added 

.27004 

Rehearing  granted 

. 36272 

(g)(3)(i)  revised 

. 40725 

357.2    PERC      Porm      No. 

6 

amended 

.40875 

375   Authority      citation 

re- 

vised 15381 

16062 

375.301    (c)  amended 

. 16062 

375.302    (b)  and  (e)  revised; 

(g). 

(h)  and  (q)  through  (t) 

re- 

designated  as  (f).  (g)  and  (p) 

through  (s);  new  (f)  and  (g) 

revised;   new   (h)   and 

(m) 

added 

. 16062 

375.303    (f)  and  (g)  revised; 

(h) 

and  (1)  added 

. 16062 

375.304    Revised 

. 16063 

375.307    Revised 

. 16063 

375.308    (m)  revised 

. 15382 

Revised 

. 16064 
.21992 

(eK2)  correctly  revised 

375.309    (f )  revised. 

. 15382 

375.310    Added 

.16065 

375.313    (e)        through 

(h) 

added 

••••••• 

.16065 

375.314    (gg)  revised 

15382 

Revised 

.16065 

(c)(8)(U)  correctly  revised.. 

21992 

(r)  added 

.27005 

380.4    (a)(31)  removed 

.26437 

380.5    (b)(1)  revised 

26437 

380.6    (a)(1)  revised 

.26437 

381    Rehearing  denied 

24057 

381.104    (c)  revised 

.15382 

381.201    Amended 

15384 

381.202    Amended 

15384 

381.203    Amended 

15384 

381.204    Amended 

15384 

Revised;  interim 

.44185 

381.205    (a),    (b).    (c).    and 

(d) 

amended 

.15384 

Revised;  interim 

.44186 

381.207    (b)  amended 

.15384 

381.208    Revised 

15382 

(b)  correctly  revised 

21993 

381.209    (b)  amended 

.15384 

381.301    Amended 

15384 

381.302    (a)  revised 

••••••• 

.15382 

381.303    (a)  amended 

.15384 

381.304    (a)  amended 

.15384 

381.305    Added 

.15382 

381.401    Amended 

15384 

381.402    Revised 

...... 

15382 

381.403    Amended................... 

15384 

Page 

381.404  Amended 15384 

381.405  Removed 15382 

381.502  Revised 15382 

381.503  Removed 15382 

381.504  Removed 15382 

381.505  Revised 15382 

381.506  Amended 15384 

381.507  Amended 15384 

381.508  Amended 15384 

381.509  Amended 15384 

381.510  Amended 15384 

381.601  (Subpart  F)    Added 15383 

382    Clarification 46445 

385    Authority      citation      re- 
vised  15032. 

16408,  32039 

Programs  availabUity 30047 

Record       formats       revised...35312. 

44004 
Software  availability 45758 

385.501  Revised 16067 

385.502  (a)(2)  revised 16067 

385.913    Revised 16408 

385.1501—385.1511  (Subpart  O) 

Added 32039 

385.201 1  Added 15032 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

385.2012  Added 37546 

Rehearing  denied 47949 

388  Authority      citation      re- 
vised  15032 

Programs  avaUabUity 30047 

Record       formats       revlsed...35312, 

44004 

Software  availabUity 45758 

388.104    Revised 15383 

388.112    (b)  revised. 15032 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference..«...32891 

389  Piling  time  extended 36273 

389.101    (b)    table    OMB   num- 
bers confirmed 12676 

(b)     table     amended     (OMB 
numbers) 12677,  31701 

Chapter  III — Delaware  River  Basin 
Commission 

420.51    Undesignated        center 

heading  and  section  added 45260 


Chapter  XIII — Tennessee  Vcriley 
Authority 

Page 

1300  Authority  citation  re- 
vised  40217 

1300.735-12    (b)  revised 40217 

1300.735-14    (c)  added 40217 

1300.735-41b    Amended 40218 

1300.735-43    Amended 40218 

1300.735-49    Amended 40218 

1301  Authority  citation  re- 
moved  40218 

1301.1—1301.2  (Subpart  A)  Au- 
thority citation  revised 40218 

1301.1  (b)  introductory  text. 
(c)(1)  (1)  and  (11).  (2)  (1)  and 
(11).  and  (3)  (1)  and  (U).  and 

(e)  amended 31316 

1301.4    Removed 40218 

1301.11—1301.24     (Subpart     B) 

Authority  citation  revised 40218 

1301.12    (d)  and  (f )  revised 30252 

1301.14    (g)  amended 30253 

1301.17  (d)  removed;  (e)  redes- 
ignated as  (d) 30253 

1301.19    (a)    introductory    text 

amended 30253 

1301.23  (b)  amended 30253 

1301.24  (a)     amended;     (b)(1) 

and  (c)(1)  revised 30253 

1301.41—1301.48     (Subpart     C) 

Authority  citation  revised 40218 

1307.6    (d)  revised 39083 

Title  18 — Proposed  Rules: 

4 21844, 

16 21844. 

35 16882. 


37 

38 16882, 

101 24096.  32625, 

141 

154 27704, 

157 

260 21853, 

272 

274 

284.. 


15061,    18099,    25628,    25629, 
40235 

292     

2409)9.  31021,  31882 

293 16882 


357 

382 16882, 

385 

18099,  25628,  25629,  31885, 


34119 

34119 

31882 

31883 

31882 

34545 

21853 

40235 

.40235 

40235 

.12704 

.12704 

14923, 

31885, 

16882. 
44458 
31882 
.21853 
31882 
15061, 
40235 
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Title  18 — Proposed  Rules — Con.        Pi<« 

388 40235 

420 22501 

TITLE  19— CUSTOMS  DUTIES 

Chapter  I — UnHed  States  Custom* 
Sorvic*,  Dapartmant  of  tho  Troasury 

4    Technical  correction 48367 

4.2    (a)  revised 46083 

4.2a    Revised 46083 

4.7a    (c)(2)(iii)  added 43200 

7    Interpretative  rule 12143 

10    Authority    citation    amend- 
ed 28379 
10.59    (fTtabie  amende^^^^^^^ 

12.73    Revised 26240 

12.104b    Table  amended 38287 

19.3    (e)(3)  amended 40219 

19.48    (a)(3)  revised 40219 

24    IRS  interest  rate 36785 

101.3  (b)  table  amended 24060 

101.4  (c)  table  amended 24060 

103.12  Introductory  text  re- 
published:   (g)    revised;    (h) 

and  (i)  added 12937 

111  User  fee  due  date 44186 

112  Authority  citation  re- 
vised  40220 

112.30    (aM5)  revised 40220 

113  Technical  correction 48368 

113.62  (i)  redesignated  as  (J); 
new  (i)  added;  new  (j)(l) 
amended 29230 

(a)  introductory  text  amend- 
ed  45902 

113.63  (f)  and  (g)  redesignated 
as  (g)  and  (h);  new  (f) 
added , 29230 

(g)(1)  amended 45902 

113.64  (d)  red«signated  as  (e); 

new  (d)  added 29230 

(d)  and  (e)  correctly  redesig- 
nated as  (e)  and  (f ) 44186 

(a)  and  (c)  amended 45902 

113.65  (a)(3)  and  (b)  amend- 
ed  45902 

113.66  (a)  introductory  text  re- 
published; (a)(2)  revised;  (c) 
amended 45902 

113.67  (b)(2)(i)  amended 45902 

113.68  (b)  amended 45902 

113.69  Amended 45902 

113.70  Amended 45902 

113.71  (b)  amended 45902 

113.72  Amended 45902 


Pmce 

113.73    (a)(2)  amended 45902 

113    Appendix  A  added 29230 

122.14  (b)  and  (j)(l)(vi)  redes- 
ignated as  (b)(1)  and 
(j)(l)(vli);  new  (b)(2)  and 
(J)(l)(vi)  added;  (c)  and  new 
(jMl)(vii)  revised;  (d)  and  (k) 
introductory  text  amended....  29231 
132.13    (aK2)  heading  and  text 

revised 19897 

134  Interpretative  rule  effec- 
tiveness  20836 

146.82    (a)(3)  revised 40220 

162.75    (d)(3)  revised 28195 

176.21    Amended 30984 

178.2    Table     amended     (OMB 

number) 29231.  43200 

Chapter  II— United  States 
International  Trade  Commission 

206  Revised;  interim 33036 

207  Authority  citation  re- 
vised  33041 

207.2  (h)  removed;  (i)  redesig- 
nated as  (h);  interim 33041 

207.3  Revised;  interim 33041 

207.7  (a),  (b).  (d).  and  (e)  re- 
vised; (f ),  (g),  and  (h)  added; 
interim 33041 

207.10  (b)  revised:  (c)  added; 
interim 33042 

207.11  Amended;  interim 33042 

207.26  Removed:  new  207.26 
added;  interim 33042 

207.27  Removed;  interim 33042 

210  Revised:  interim 33055 

211  Revised;  interim 33073 

Chapter  III — International  Trade  Ad- 
ministration,  Department   of   Com- 


353  Authority      citation       re- 
vised  47920 

353.30    (e)(2>  revised 47920 

354  Added 47920 

355  Authority      citation      re- 
vised  47925 

355.20    (e)(2)  revised 47925 

Title  19— Proposed  Rules: 

4 30696.44459 

10 45485 

101 44459.  46623 

111 28413 
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Pace 

113 45917 

122 26604 

123 44459 

134 20869.  30312 

141 „ 45485 

146 16730 

148 44459 

162 46625.  46626 

175 26605 

177 17226.  19933.  29343,  46474 

178 31367 

192 31367 

210 44463.  44900 

211 40453 

TITLE  20— EMPLOYEES'  BENEFITS 

Chapter  I — Office  of  Workers'  Com- 
pensation Programs,  Department 
of  Labor 

10    Authority  citation  revised 11594 

10.125    (b)  revised;  interim 11594 

10.321    (a)  revised;  interim 11594 

Chapter  II — Railroad  Retirement 
Board 

205    Revised 39255 

209.13    Added 17182 

210  Authority  citation  re- 
vised  17182 

210.2  Revised 17182 

210.3  Revised 17182 

210.4  (a)  revised 17183 

210.5  (f )  revised 17184 

210.6  Revised 17184 

211  Authority  citation  re- 
vised  17184 

211.2  (b)(9)  revised;  (b)  (11) 
and  (12)  added;  (c)(2)  re- 
moved; (c)  (3)  through  (7) 
redesignated  as  (c)  (2) 
tlirough  (6);  new  (c)(5)  re- 
vised  17184 

211.4  Revised 17184 

211.5  Revised 17184 

211.6  Revised 17184 

211.7  Revised 17184 

211.9    Revised 17184 

211.11  Revised 17184 

211.12  Revised 17185 

211.13  Revised 17185 

211.14  (a)  revised 17185 

243    Added. 35806 

262  Authority  citation  re- 
vised  35807 


Page 

262.5  Removed 35807 

262.6  Removed 35807 

262.7  Removed 35807 

265  Authority  citation  correct- 
ed  44976 

295.5    (eK2)  amended. 35807 

350.1  (c)  amended ..35807 

350.2  (c)  amended 35807 

361    Added 45262 

365    Added. 43434 

Chapter  III— Sodal  Security  Adminis- 
tration, Department  of  Health  and 
Human  Services 

404.315  (c)  corrected;  CFR  cor- 
rection  43681 

404.509    Revised 25483 

404.1001—404.1096  (Subpart  K) 

Authority  citation  revised 38944 

404.1018    Revised 38944 

(g)(2)(iU)  corrected 44551 

404.1018a    Added 38945 

404.1018b    Added 38946 

404.1200—404.1299  (Subpart  M) 
Revised  (effective  date 
pending  in  part) 32976 

404.1501—404.1599  (Subpart  P) 

Authority  citation  revised 29020 

404.1597  Existing  text  desig- 
nated as  (a);  new  (a)  head- 
ing and  (b)  added. 29020 

(b)  corrected 39015 

404.1597a    Added 29020 

(d),  (1)  heading,  introductory 
text,  (2),  and  (6)  corrected 39015 

404.1501—404.1599  (Subpart  P) 

Appendix  1  amended 29879 

416.101—416.121     (Subpart     A) 

Authority  citation  revised 12941 

416.110    (f)(2)  amended 12941 

Technical  correction 16615 

416.501—416.570     (Subpart     E) 

Authority  citation  revised 16543 

416.550    (b)(2)  revised 16543 

416.554    Revised 16543 

Introductory  text  corrected 19856 

Revised 25484 

416.556    Added 16544 

416.901—416.998      (Subpart      I) 

Authority  citation  revised 29023 

416.995  Added 29023 

416.996  Added 29023 

(e)(1)  corrected 39015 

416.1157    (a)  and  (c)  amended 35808 


80  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
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TITIE  20  Chapter  III— Con.  Page 

416.1163    (d)(2)(iii)  revised 25151 

416.1201    (a)  revised 23231 

416.1242  (a)  and  (b)  revised;  in- 
terim  13257 

416.1245  Added;  interim 13257 

416.1246  (d)  and  (f )  revised;  in- 
terim  13257 

416.2025  (b)  (1)  and  (3)  re- 
vised  25151 

416.2101—416.2176  (Subpart  U) 

Revised 12941 

Technical  correction 16615 

Chopter  V — Employment  and  Train- 
ing Administration,  Dopartmont  of 
Labor 

606    Added 37429 

614  Authority  citation  re- 
vised  40553 

614.1  (a)  and  (d)(4)(ii)  revised: 
(d)(2)  redesignated  as 
(d)(2)(i);  (d)(2)(U)  added; 
OMB  number 40553 

(d)(2)(ii)  corrected 43799 

614.2  (g)  revised 40554 

(g)(1)   introductory   text  cor- 
rected  43799 

614.3  (c)  and  (d)  amended;  (e) 
added 40554 

614.4  (c)  and  (d)  revised 40554 

614.5  (c)  revised 40554 

614.6  Heading,  (a),  (d),  (e),  and 

(g)  revised 40554 

614.11    (i)  revised 40555 

614.21    Revised 40555 

614.23  Removed;  new  614.23  re- 
designated from  614.25  and 
revised 40555 

614.24  Removed:  new  614.24  re- 
designated from  614.26  and 

(a)  revised 40555 

614.25  Redesignated  as  614.23 
and  revised;  new  614.25 
added 40555 

614.26  Redesignated  as  614.24 

and  (a)  revised 40555 

614  Appendixes  A.  B,  and  C 
added 40555 

Appendixes  A  and  B  correct- 
ed  43799 

615  Revised 27937 

617.3    (w)  and  (x)  redesignated 

as  (z)  and  (aa)  and  (y) 
through  (nn)  redesignated 
as  (cc)  through  (rr);  (b),  (m), 


■  Page 

and   new   (ii)   revised;   new 
(w).     (x).     (y),     and     (bb) 

added 32348 

617.11  (a)  introductory  text. 
(3)  (i)  and  (ii).  and  (6)(ii)  re- 
vised; (aK7)  added 32349 

617.13  (c)(2)  amended 32349 

617.14  (a)(2)  revised 32349 

617.15  (a)  and  (c)  revised 32349 

617.17  Revised 32350 

617.18  (c)  added 32350 

617.20    (a)  revised 32350 

(b)  (1)  tlirough  (12)  redesign 
nated  as  (b)  (2)  through 
(13);  new  (b)(1)  added 32350 

617.22  (a)  introductory  text 
and  (3)  revised;  new  (i) 
added 32350 

617.25    Revised 32350 

617.34    (a)(1)  introductory  text 

revised 32351 

617.46    (a)(1)  introductory  text 

revised 32351 

617.50—617.65  (Subpart  P)  Re- 
designated as  (Subpart  G) 32351 

617.49  (Subpart  P)    Added ^...  32351 

617.50—617.65  (Subpart  G)  Re- 
designated from  (Subpart 
P) 32351 

617.59    (a)  and  (b)  revised;  (f) 

amended 32351 

617.62    (c)  revised. 32352 

617.66    Added 32352 

626  Revised:  interim 41576 

627  Revised;  interim 41579 

628  Revised:  interim 41580 

629  Revised:  interim 41581 

630  Revised;  interim 41588 

631  Revised:  interim 41589 

654  Authority  citation  re- 
moved.  23347 

654.1—654.10  (Subpart  A)  Au- 
thority citation  added:  sec- 
tion authority  citations  re- 
moved  23347 

654.4  (b)(1)  and  (2)  amended 23347 

654.5  (b)  revised 23347 

654.11—654.14  (Subpart  B)  Au- 
thority citation  added:  sec- 
tion authority  citations  re- 
moved  23348 
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Chaptor  VII — Bonofitt  Review  Board, 
De|>artment  of  Labor 

Page 

802.105    (b)  added 16519 

802.202    Heading     revised;     (d) 

and  (e)  added 16519 

802.301    (c)  added 16519 

Chapter  VIII— Joint  Board  for  the 
Enrollment  of  Actuaries 

901.11    (a)         amended:         (d) 

through  (n)  added 34484 

Tide  20— Proposed  Rules: 

10 11596,  47829 

2(M 35515 

205 20136 

217 40901 

218 44477 

235 „ 39315 

243 22184 

262 22184 

350 22184 

404 21685. 

21687,    23484,    24727,    28493.    31886. 

35516,  39487,  45186,  46628 

410 46628 

416 18292, 

21685.    23126,    24830.    31886.    32252. 

35516,    35830,    37909,    39487,    45186, 

46628 

422 38302.46628 

601—689  (Ch.  V) 36056. 

38026.  39403,  43731 

603 34120 

617 48474 

655 43722.  46093,  46187 

TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis- 
tration, Department  of  Health  and 
Human  Services 

Chapter  I    Uniform  compliance 

date  1-1-91 44861 

5    Authority  citation  revised 26049 

5.10    (a)(29)  added 26049 

5.24    Added 26049 

5.35    (a)(1)  revised 22293 

5.83    (d)    (1)    and    (2)    revised; 

(dK3)  added 17186 

(b)(1)  and  (c)(1)  revised 40055 

5.93    Revised 18274 

12    Authority  citation  revised 29453 

Authority  citation  corrected 34871 

12.125    (a),  (c).  and  (d)  revised 29453 


Page 

73.3107    Added 41324 

73.3110a    Added 41325 

74. 1267    Removed 26770 

Clarification 29655 

74. 1308  Removed 26768 

Clarification 29655 

74.1309  Removed. 26768 

Clarification 29655 

74.1319    Removed 26770 

Clarification 29655 

74.1333    Added „ 33120 

Technical  correction 41649 

Addition  confirmed 43682 

74.1336    Added 29031 

(b)  corrected 35255 

(c)  addition  deferred  in  part 43683 

74.2267    Removed 26770 

Clarification 29655 

74.2308  Removed 26768 

Clarification 29655 

74.2309  Removed 26768 

Clarification 29655 

74.2319    Removed 26770 

Clarification 29655 

74.2333    Added 33120 

Technical  correction 41649 

74.2336    Added 29031 

Addition  confirmed 43683 

81.1    (a)  and  (b)  tables  amend- 
ed  15551,25127 

(b)  table  amended 29031. 

33121,  33122 

Technical  correction 41649 

(b)  table  amendment  at  53  PR 

33121  confirmed 43682 

(b)  table  amendment  at  53  PR 
29031    deferred;    (b)    table 

amended 43683 

(a)  table  amended 43687 

81.25    (a)(1)  table,  (b)(l)(i),  and 

(c)(1)  table  amended 29031 

Removed 33121 

Technical  correction 41649 

Removal  deferred  in  part 43682 

(c)(1)  table  amendment  de- 
ferred in  part 43682,  43683 

81.27    (d)      introductory      text 

table  amended 15551, 

25127,  29031,  33121.  33122.  43687 
Technical  correction 41649 

(d)  introductory  text  table 
amendment  at  53  PR  33121 
confirmed 43682 

81.30    (s)  (3)  and  (4)  added. 26768 


82  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  21  Choptar  I— Con.  Pwe 

(r)  (4)  and  (5)  and  (t)  (3)  and 

(4)  added 26770 

Clarification 29655 

82.1267    Removed 26770 

Clarification 29655 

82.1308  Removed 26768 

Clarification 29655 

82.1309  Removed 26768 

Clarification 29655 

82.1319    Removed 26770 

Clarification 29655 

82.1333    Revised 33121 

Technical  correction 41649 

Revision  confirmed 43682 

82.1336    Revised 29031 

Revision  confirmed 43683 

101.2  (d)(2)   introductory   text 
revised 16068 

133.155  Effective      date      con- 
firmed  37752 

133.156  Effective      date      con- 
firmed  37752 

170    Authority       citation       re- 
vised  16546 

170.3  (f )  amended 16546 

170.30    (c)      redesignated      as 

(c)(1);  new  (cKl)  amended; 

(c)(2)  added 16546 

170.35    (c)(1)  introductory  text 

revised;  OMB  number 16547 

172.133    Added 41329 

172.800    Added 28382 

172.804    (c)(13)  added. 20838 

(c)(12)  added, 20839 

(c)(  14 )  added 20840 

(c)(15)  added 20841 

(c)  (16)  and  (17)  added. 20842 

Technical  correction 23340 

(c)(  18)  added 40879 

172.811    Added. 21632 

172.859    (c)(3)  revised 22294 

(a)  amendment  and  (b)  (10) 
and  (11)  additions  In  51  FR 

40161  republished 22297 

Technical  correction 26559,  36785 

173    Authority      citation      re- 
vised  15199.  39456 

173.73    Added 39456 

(a)(2)  corrected 43319 

173.310    (c)  table  amended 15199 

(c)  table  corrected 18194 

175.105    (c)(5)  table  amended...29454. 

32606 
175.300    (b)(3)(xxxili)      amend- 
ed.  34279 


Pkge 

176.170    (a)(5)  table  amended 28636, 

34045 

177.1310    (b)  revised 44009 

177.1330    (c)  amended 44009 

177.1390  (c)(3)(i)(a)  (i)  and  (2) 
and  (b)  (i)  and  (2)  amended; 
(cK2Kvl)      and      (3)(i)(bKJ) 

added 39084 

177.1395  (b)(4)  teble  amend- 
ed  19773 

177.1500  (a)(14)  added;  (b) 
table  amended;  (c)(5)  redes- 
ignated as  (c)(5)(i);  (c)(5)(ii) 

added 19773 

177.1580    (b)  table  amended 29656 

177.1990  (c)(3)  and  (e)  re- 
vised  47185 

177.2550    (a)  revised 31835 

(a)(3)  added 32215 

Technical  correction 36391 

177.2910  Introductory  text  re- 
vised; (a)  redesignated  as 
(a)(1)  and  revised:  new  (a)(2) 

added 17925 

178.1005    (e)(1)  revised 47186 

178.1010    (b)(35)     and     (cK30) 

added 31837 

178.2010    (b)  table  amended 15200, 

18087,  29657.  32375.  47526 

178.3295    Table  amended. 30049 

Technical  correction 18194 

178.3570  (aK3)  table  amend- 
ed  44397 

179.26    (c)(4)  amended 12757 

Effective  date  corrected 16615 

182  Authority  citation  re- 
vised  16864 

182.1    (a)  amended 44875 

182.90    Amended 16864,  44876 

182.8301    Removed 16864 

182.8304    Removed 16864 

182.8306    Removed 16864 

182.8308    Removed 16864 

182.8311    Removed 16864 

182.8315    Removed 16864 

182.8375    Removed 16864 

184.1296  Added 16864 

184. 1 297  Added 16864 

184.1298  Added 16865 

184.1301  Added 16865 

184.1304  Added 16865 

(a)  and  (d)  corrected 20939 

184.1307  Added 16865 

184. 1307a  Added 16865 

184.1307b  Added 16865 
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184.1307c    Added 16866 

184.1307d    Added 16866 

184.1308    Added 16866 

(b)  corrected 20939 

184.1311    Added 16866 

184.1315    Added 16866 

184. 1375    Added 16867 

184. 1538    Added 1 1250 

Technical  correction 16837 

184.1854    Added 44876 

184.1857    Added 44876 

184.1859    Added 44876 

184.1865    Added 44876 

186.1300    Added 16867 

(b)(2)  corrected 20939 

186.1374    Added 16867 

(b)(2)  corrected 20939 

193    Redesignated   as   40    CFR 

Part  185 24666 

Correctly  redesignated  as  40 

CFR  Part  185 26131 

193.98    (c)  added 18837 

193.137    (b)  amended 20308 

193.142  Introductory  text  re- 
vised  23389 

193.430    Revised 23389 

193.473    Amended 23107 

193.477    Added 12943 

193.479  Amended 23388 

193.480  Added 23386 

193.481  Added 23387 

201.314    (h)(1)  amended;  (h)(5) 

removed 21637 

(h )( 1 )  corrected 24830 

310.540    Added 31271 

312.110—312.145  (Subpart  E) 
Redesignated  as  Subpart  P^ 
interim 41523 

312.80—312.88       (Subpart       E) 

Added;  interim 41523 

Technical  correction 44144 

312.160  (Subpart  F)  Redesig- 
nated as  Subpart  O;  inter- 
im  41523 

312.110—312.145  (Subpart  F) 
Redesignated  from  Subpart 
E;  Interim 41523 

312.160  (Subpart  O)  Redesig- 
nated from  Subpart  F;  Inter- 
im  41523 

314.125    (c)  added;  interim 41524 

Technical  correction 44144 

314.420    (c)  amended 33122 

333.110    (e)  redesignated  as  (f); 

new  (e)  added 18838 

333.120    (a)(10)  revised. 18838 
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336.50    (d)  (1),  (2),  (3).  and  (4) 

revised 35809 

340  Authority  citation  correct- 
ed  11731 

341.74    (d)(1)  (1).  (11).  and  (ill) 

revised 35809 

341.76    (d)(1).  (2)(i)(o).  and  (11) 

revised 35810 

349  Addition  effective  date  cor- 
rected to  3-6-89 13217 

357  Authority  citation  re- 
vised  35810 

357.150    (d)(1)  revised 35810 

369.20    Amendment       effective 

date  corrected  to  3-6-89 13217 

430.4  (a)(58)  added 13400 

(a)(59)  added 24257 

(a)(59)  corrected 26712 

430.5  (a)(92)  and  (b)(94) 
added 13400 

(a)  (93)  and  (95)  added 24257 

430.6  (b)(94)  added 13401 

(b)(95)  added 24257 

436.20    (d)(10)  added 13401 

436.31  (b)(16)  added 13401 

436.32  (j)  added 13401 

436.106    (a)  table  and  (b)  table 

amended 32607 

Correctly  designated 39839 

436.215    (b)      table     amended; 

(c)(10)  added 24257 

(c)(10)    correctly    designated; 

(c)(10)(lli)  corrected 26712 

436.363  Added 13401 

(c)(3)  corrected 19368 

436.364  Added 13401 

442.15    Added 24257 

(a)(3)(l)  and  (b)(1)  introducto- 
ry text  corrected 26712 

442.22a    Added 13402 

(b)(4)(l)  corrected 19368 

442.115    Added 24259 

442. 1 15a    Added 24259 

442.115b    Added 24259 

442.222    Added 13403 

(b)(l)(iv)(A)  corrected 19369 

444    Correctly  designated 16615 

444.42a  (a)(2)  removed;  (a)  (3) 
and  (4)  redesignated  as  (a) 
(2)  and  (3)  and  revised; 
(b)(l)(i)(d)  and  (11)  revised; 
(b)(l)(ll)  undesignated  text 

removed 12660 

444.320c    Added 40725 
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444.542b  Heading,  (a)(1)  intro- 
ductory text,  and  (2)  re- 
vised  18838 

444.942a  Heading,  (a)(1)  intro- 
ductory text.  (3)  and  (4)(i) 

revised 12658 

(a)(3)  correctly  revised...  12658,  31837 
Technical  correction 36391 

446.60  (a)(l)(i)  and  (v).  (3)(i) 
and  (b)  (1)  and  (5)  revised; 
(a)(1)  (viii)  and  (ix)  and  (b) 

(8)  and  (9)  added 32607 

(b)(1)   introductory   text   and 
(i)(6)  heading  corrected 39839 

446.160a    (a)(3)(i)(a)  and  (b)(1) 

revised 32609 

446.160b    (a)(3)(i)(a)  and  (b)(1) 

revised 32609 

446.160c    (a)(3)(i)(a)  and  (b)(1) 

revised 32609 

446.260    (a)(3)(i)(a)    and    (b)(1) 

revised 32609 

450.24  (a)(1)  (iii)  through  (vl) 
and  (b)  (3)  through  (6)  re- 
designated as  (a)(1)  (iv) 
through  (vii)  and  (b)  (4) 
through  (7);  new  (a)(l)(iU) 
and  (b)(3)  added;  (a)(3)(i)  re- 
vised  37292 

450.224  Redesignated  as 
450.224a;  new  450.224 
added 37292 

450.224a    Redesignated       from 

450.224 37292 

450.224b    Added 37292 

452.510e    Added 12415 

(a)(1)  and  (b)  corrected 16837 

510.600    (c)  (1)  and  (2)  tables 

amended 11493, 

20843,  21993,  22297,  25151,  32610, 
39256.  40056,  40057,  40727,  40728, 
40729 
Effective  date  corrected 39839 

520.23    (a)(2)  amended 40727 

520.62    (b)  amended 27851 

520.110    (a)  revised 37753 

520.246    (b)  amended 27851 

520.314  (b)  amended 27851 

520.315  Added 27344 

520.580    (b)(2)  amended.... 21993,  40727 
520.622a    (a)(1)  amended 40056 

(a)(6)  amended 40727 

S20.622b    (c)(2)  amended 40727 

520.622c    (b)(1)  amended 40056 

(b)(6)  amended 40727 
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520.623    (a)  revised 45759 

520.763a    (c)  amended 40727 

520.763b    (c)  amended 40727 

520.763c    (b)  amended 40727 

520.905a  (d)(2)  (ii)  and  (iii)  re- 
designated as  (d)(2)(i)  (A) 
and  (B);  (d)(2)(ii)(A)  revised; 

new  (d)(2)(ii)  added 40058 

520.1010a    (b)  amended 40727 

520.1194    Added 27958 

520.1204    Heading    revised;    (b) 

amended 27851 

520.1242g    Added 23757 

520.1330  (c)  amended 23390 

520.1331  (b)  amended 23390 

520.1408    (b)  amended 40727 

520.1900    (b)  amended 40727 

520.2260b    (f)(1)  amended 40727 

520.2481    (b)  amended 40727 

520.2611  (b)  and  (c)(1)  re- 
vised  11063 

522    Heading  correctly  revised....  26559 
522.23    (c)     introductory     text 

amended 40727 

522.46    (b)  amended 40057 

522.56    (b)  amended 27851 

522.62    (c)  amended 27851 

522.246    (b)  amended 27851 

522.311    Added 40057 

522.480  (a),  (b),  (c)  and  (d) 
heading  and  (1)  through  (3) 
redesignated  as  (a)  (1).  (2), 
(3)  and  (4)  heading  and  (i) 
through  (iii);  new  (a)(4)(i) 
amended;  new  (b)  and  (c) 

added 45760 

522.844    Removed 15812 

522.1010    (b)  amended 40727 

522.1044    (b)(3)  amended 40727 

522.1145    (c)  added 19773 

(d)  added 22297 

522.1182  (b)(2)(i)  amended 40727 

522.1183  (e)(1)  s&nended 40728, 

40729 
522.1192  (a)(3)  added;  (d)(4)(i) 

revised 1 1064 

(d)(4)(ii)  revised 27006 

522.1204  (b)  amended 27851 

522.1222a  (c)(2)  amended 23390 

(c)(1)  amended 27851 

522.1222b  (c)  amended 27851 

522.1410  (b)  amended 40728 

522.1662a  (k)  added 11494 

(h)(2)  amended 40728 

522.1680  (b)  revised 32610 
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Effective  date  corrected 39839 

(b)  amended 40728 

522.2220    (c)(2)  amended 40728 

522.2424    (b)  amended 23390,  40728 

522.2483    (b)  amended 40728 

522.2640a    (b)(2)  amended 40728 

522.2662    (b)  revised 23608 

(b)  amended 40728 

522.2680    Correctly    designated; 

heading  correctly  revised 23340 

524    Authority       citation       re- 
vised  12512 

524.1200a    (b)  amended 27851 

524.1200b    (b)  amended 27851 

524.1204    (a)(2)  revised 12512 

(b)  amended 27851 

524.1240    Technical           correc- 
tion  13217 

524.1443    Heading   and   (a)   re- 
vised; (c)(2)  amended 26242 

524.1465    Added 39085 

524.1484J    Removed 11065 

524.1580b    (b)  amended 32610,  40728 

Effective  date  corrected 39839 

524.1580c    (b)  amended 40728 

524.1580d    (b)  revised 32610 

Effective  date  corrected 39839 

(b)  amended 40728 

524.1600a    (b)  amended 39257 

526    Authority      citation       re- 
vised  27851 

526.363    (b)  amended 27851 

529.50    (b)  amended 27852 

529.365    (b)  amended 27852 

540.119    (c)(2)  amended 27852 

540.129a    (c)(2)  amended 27852 

540.129c    (c)(2)  amended 27852 

540.181b    (c)(2)  amended 40729 

540.203    (c)(2)     (i),     (iii),     (iv) 
heading    and     (b)     revised; 

(c)(2)(iv)(c)  amended 40059 

540.207b    (c)(2)  amended 27852 

540.255c    (a)(2)     (i)     and     (ii) 

amended 27852 

540.274b    (c)(3)(ii)  amended 11493 

540.814    (c)(2)(i)  amended 27852 

540.829    (c)(2)  amended 27852 

546.180d    (c)(6)(i)(c)(5), 

(iii)(d)(3)       and       (iv)(c)(5) 

amended 40728 

548.114  (c)(2)  amended 20843 

552.2680  (c)  amended 20843 

555.110a  (c)(l)(ii)  amended 23390, 

40728 

555.111    (c)(2)  amended 23390 

555.310c    (c)(2)  amended 23390 
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556.344    (c)  added 27958 

556.420    (b)  revised 40060 

558.4    (d)  tables  amended 14788, 

25152,  40060 

Technical  correction 18022 

558.15    (g)(1)  table  and  (2)  table 

amended 20843 

558.58    (d)(1)  table  amended 20843 

558.76    (d)(3)(xii)  added 11065 

Technical  correction a..  14888 

558.78    (a)(2)    and    (d)(1)    table 

and  (d)(ii)  amended 20843 

558.105    (d)(l)(xi)(6)  amended....  20843 

558.120    (c)(l)(iii)(&)  amended 20843 

558.128    (a)    revised;    (c)(4)    re- 
designated   as    (c)(5);    new 

(c)(4)  added 31316 

558.175    (c)(l)(iii)(6)  and  (iv)(6) 

amended 20843 

558.195    (d)  table  amended 20843, 

22298 
558.258    (c)    introductory    text 
and  (1)  through  (3)  redesig- 
nated as  (c)(1)  introductory 
text   and   (i)   through   (iii); 

new  (c)(2)  added 14788 

Technical  correction 18022 

558.265    (c)(6)  added 11065 

Technical  correction 14888 

558.311    Technical  correction 11251 

(e)(1)  table  amended 20843,  38708 

558.342    (c)(3)(ii)  revised 27959 

558.355    (b)(9).  (f)(l)(iv)(6), 

(v)(6),   (xv)(6)   and   (xvi)(b) 

amended 20843 

(b)(  10)  removed 27345 

(b)(6)  and  (f)(5)  added 40060 

558.363    (c)  revised 24260 

558.430    (a)  amended 40729 

558.450    (a)(2)  revised „.27006 

558.515    (d)(l)(vi)(6)  amended 20843 

558.530    (d)(4)(vi)  added 24260 

558.550    (b)(l)(vii)(c)  and 

(ix)(c)  amended 20843 

(b)(1)  (X)  and  (xi)  added 35313 

(b)(l)(xii)  added 44010 

558.600    (c)(2)   (i)   and   (ii)   re- 
vised  39257 

558.635    (f)(2)(iv)  added 27852 

(f)(3)(vi)  added 35313 

(f)(3)(vi)  revised 44010 

561    Redesignated    as    40    CFR 

Part  186 24666 

Correctly  redesignated  as  40 
CFR  Part  186 26131 
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561.96    (c)  added 18837 

561.195    Existing  text  designat- 
ed as  (a):  (b)  added 23386 

561.225    (a)  table  corrected 11938, 

12640 

561.400    Revised 23389 

561.415    Introductory    text    re- 
vised  23389 

561.425    Revised 23389 

561.430    Table  amended 23388 

561.440  Introductory            text 
amended 20308 

561.441  Amended 23107 

561.443  Added 12943 

561.444  Added 15813 

561.445  Added 23387 

573.225    Added 40061 

610.12    (g)(4)(i)  revised 12764 

610.53    (c)  table  amended 12764 

640.5    (b)  and  (c)  amended 12764 

660.20—660.28  (Subpart  C)    Re- 
vised  12764 

660.29    Removed 12764 

800    Authority  citation  revised; 
section    authority    citations 

removed 11252 

800.12    Second  (c)  removed 11252 

803.33    (b)  amended 11252 

807.22    (a)  amended .......11252 

807.35    (b)  amended 11252 

807.37  (a)    and    (b)(2)    amend- 
ed  11252 

807.90    (a)  amended 11252 

807.95    (c)(1)  amended 11252 

808.87    (a)  amended 11252 

808.98    (a)  revised 35314 

809.5    (a)  (1),  (2),  (3).  and  (4) 

and  (b)  amended 11252 

812.2  (e)  amended 11252 

812.19  Amended 11252 

812.20  (b)(9)    and   (d)   amend- 
ed  11252 

812.38  (d)  amended 11253 

813.20    (a)  amended 11253 

813.38    (b)  and  (c)  amended 11253 

813.119    (e)(2)  amended 11253 

813.160    (a)    introductory    text 

amended 11253 

820.1    (d)  amended 11253 

820.3  (f )  amended 11253 

860.7    (g)(4)  amended 11253 

860.123    (b)(1)  amended 11253 

861.32    (b)  and  (c)(5)  amended....  11253 

862.9    Added 21448 

862.1190    (b)  corrected 11645 
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(b)  revised 21449 

862.1210    (b)  revised 21449 

862.1255    (b)  revised 21449 

862.1290    (b)  revised 21449 

862.1295    (b)  corrected 11645 

862.1305    (b)  revised 21449 

862.1320    (b)  revised 21449 

862.1365    (b)  revised 21449 

862.1380    (b)  revised 21449 

862.1420    (b)  revised 21449 

862.1470    (b)  revised 21449 

862.1490    (b)  revised 21449 

862.1515    (b)  revised 21449 

862.1565    (b)  revised 21449 

862.1575    (b)  revised 21449 

862.1640    (b)  revised 21449 

862.1670    (b)  revised 21449 

862.1680    (b)  corrected 11645 

862.1695    Redundant     printing 

correctly  removed 11645 

862.1700    Redundant      printing 

correctly  removed 11645 

862.1702    Redimdant      printing 

correctly  removed 11645 

862.1720    (b)  corrected 11645 

(b)  revised 21449 

862.1815    (b)  revised 21449 

862.2100    (b)  revised 21449 

862.3750    (b)  revised 21450 

862.3850    (b)  revised 21450 

Technical  correction 25050 

864.9050    (a)  amended 11253 

864.9160    (a)  amended 11253 

866    Technical  correction 16837 

866.5240    (a)  amended 11253 

866.5890    (a)  amended 11253 

876    Technical  correction 16837 

876.5830    (a)  amended 11253 

878    Added 23872 

886.9    Added 35603 

886.1040    (b)  revised 35603 

886.1140    (b)  revised 35603 

886.1150    (b)  revised 35603 

(b)  corrected 40825  ■ 

886.1170    (b)  revised 35603 

886.1190    (b)  revised 35603 

886. 1 200    ( b )  revised 35604 

886.1270    (b)  revised 35604 

886.1320    (b)  revised 35604 

886.1330    (b)  revised 35604 

886.1350    (b)  revised 35604 

886.1375    (b)  revised 35604 

886.1380    (b)  revised 35604 

886.1390    (b)  revised 35604 

886.1395    (b)  revised 35604 
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886.1400    (b)  revised 35604 

886.1410    (b)  revised 35604 

886.1415    (b)  revised 35604 

886.1420    (b)  revised 35604 

886.1460    (b)  revised 35605 

886.1500    (b)  revised 35605 

886.1605    (b)  revised 35605 

886.1650    (b)  revised 35605 

886.1655    (b)  revised. 35605 

886.1660    (b)  revised 35605 

886.1665    (b)  revised 35605 

886.1700    (b)  revised 35605 

886.1770    (b)  revised 35605 

886.1790    (b)  revised 35605 

(b)  corrected 40825 

886.1800    (b)  revised 35605 

886.1810    (b)  revised 35605 

886.1840    (b)  revised 35605 

Heading  corrected 40825 

886.1860    (b)  revised 35606 

886.1870    (b)  revised 35606 

886. 1880    (b)  revised 35606 

886.1905    (b)  revised 35606 

886.1910    (b)  revised 35606 

886.4230    (b)  revised ^ 35606 

886.4335    (b)  revised 35606 

886.4350    (b)  revised 35606 

886.4360    (b)  revised 35606 

886.4392    Added 38947 

886.4445    (b)  revised 35606 

886.4570    (b)  revised 35606 

886.4770    (b)  revised 35606 

886.4855    (b)  revised. 35606 

886.5120    (b)  revised 35607 

886.5420    (b)  revised 35607 

886.5540    (b)  revised 35607 

886.5600    (b)  revised 35607 

886.5800    (b)  revised 35607 

886.5810    (b)  revised 35607 

886.5840    (b)  revised 35607 

886.5844    (b)  revised 35607 

886.5870    (b)  revised 35607 

886.5910    (b)  revised 35607 

886.5915    (b)  revised 35607 

895    Technical  correction 16837 

895.21    (d)(1)  amended 11254 

1002    Technical  correction 16837 

1002.7    Nomenclature  change 1 1254 

1002.10    Introductory  text 

amended 1 1254 

1002.20    (a)  and  (b)  introducto- 
ry text  and  (5)  amended 11254 

1002.31    (c)  amended 11254 

1002.41    (a)(1)  amended 11254 

1002.50    (a)    Introductory    text 

and  (b)  amended 11254 


Page 

1002.51    Amended 11254 

1005. 1 1    Amended 1 1254 

1005.25    (b)  and  (c)  amended 11254 

1010.2  (c)  and  (d)  amended 11254 

1010.3  (a)(l)and(2)(i),  (b).  and 

(c)  amended 11254 

1010.4  (a)  introductory  text, 
(bXlXvlii),  (c)  (1)  and  (3) 
amended 11254 

1010.5  (a)  introductory  text, 
(b),  (c)(12),  and  (e)  (1)  and 

(2)  amended ......11254 

1010.13  Amended 11254 

1020.30  (c)  and  (d)  introducto- 
ry text  and  (3)(ii)  amended....  11254 

1020.32    (a)(1)  amended 11254 

1030  Authority  citation  re- 
vised  1 1254 

1030.10  (c)(4)(iv),  (5)(iv),  and 
(6)  (ill),  (iv)  introductory 
text  and  (d)  amended 11254 

1040.30  (c)(T  )(ii)  amended 11254 

1050  Authority  citation  re- 
vised  11255 

1050.10  (d)(5)  amended 11255 

Chapter    II — Drug    Enforcement    Ad- 
ministration, Department  off  Justice 

1301.32  (d)  revised;  (e)  and  (f) 
redesignated  as  (f)  and  (g); 
new  (e)  added 21813 

1308.11  (g)(6)  added 29233 

(g)  temporary  scheduling  ex- 
tended  40061 

1308.12  (f)(2)  corrected;  CFR 
correction 31837 

(c)  (6)  through  (24)  redesig- 
nated as  (c)  (7)  through 
(25);  new  (c)(6)  added 43685 

1308.14  (e)  (1)  through  (6)  re- 
designated as  (e)  (2),  (5), 
and  (7)  through  (10);  new 
(e)  (1),  (3),  (4),  and  (6) 
added 17460 

1308.15  (d)  added 10870 

1308.24  (i)  table  revised...  10835,  36152 

1308.32    Table  revised 10861 

1312.14    (a)  amended 48244 

1312.16  (b)  amended 48244 

1312.19    (a)  and  (b)  amended 48244 

1312.24  (a)  amended 48244 

1312.25  Amended 48244 

1312.28  (c)  amended 48244 

1312.31  (b)  amended 48244 
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TITLE  21  Chapter  U— Con.  Pace 

1312.32    (a)  amended 48244 

Title  21— Proposed  Rules: 

1—1250  (Ch.  1) 23180 

50 45678.46746 

56 45678.46746 

81 33147 

103 36063.  458S4 

133 11312 

172 13134 

175 11402.  16837.  20335 

176 11402.  16837.  20335 

177 11402.  16837.  20335 

178 11402,  16558.  16837.  20335 

182 44904 

184 36067,  44904 

193 11938.  15407 

205 35325 

211 „ 16150 

310 30756.46204 

331 46190 

332 12778 

341 30522.45774 

343 46204 

346 30756 

348 32592 

352 15853 

355 22430,26559 

357 12779,  30786.  46194 

369 30756,46204 

510 _ 35833,  46976 

561 11313,  15407 

606 23414,  27266 

801 „ 37250.  44551 

864 17227 

868 13296,  17534.  27878 

872 46040 

874 _ 46040 

878 „ 23880,  46040 

884 46040 

886 _ 46040 

888 _ 46040 

892 _ 46040 

1010 20137,  23167 

1308 21492,  40390 

TITLE  22— FOREIGN  RELATIONS 
Chapter  I — Department  of  State 

7.6  (a)  amended 39589 

7.7  (b)  amended 39589 

7.8  (a)  amended .' 39589 

20    Added 39457 

41    Authority  citation  revised 24904 

41.2    (1)  added 24904 

94    Added;  interim 23608 

120.1    Heading  revised;  existing 

text   designated   as   (a);   (a) 
heading  and  (b)  added 11496 


Page 

Technical  correction. 12099 

120.10    (e)  amended 11496 

Technical  correction 12099 

120.19    (b)  amended 11496 

Technical  correction 12099 

120.23  Revised 11496 

Technical  correction 12099 

120.24  Redesignated  as  120.25; 

new  120.24  added 11496 

Technical  correction 12099 

120.25  Redesignated           from 
120.24 1 1496 

Technical  correction 12099 

121.1    (b)  amended :. 11496 

Technical  correction 12099 

122.1  (c)  added 11496 

Technical  correction 12099 

122.2  Revised 11496 

Technical  correction 12099 

(b)(1)  clarification 19774 

122.3  Revised 11497 

Technical  correction 12099 

122.4  Revised 11497 

Technical  correction 12099 

122.6  Removed 1 1496 

Technical  correction 12099 

123.1    (b)  amended 11497 

Technical  correction. 12099 

124.14    (d)  and  (e)  redesignated 
as  (e)  and  (f);  new  (d)  added; 

new  (f )  revised 11497 

Technical  correction 12099 

125.4    (b)(4)  amended;  (b)(7)  re- 
vised  11498 

Technical  correction 12099 

126    Authority      citation      re- 
vised  11498 

126.1    Heading       revised;       (a) 
amended;   (d),   (e),   and  (f) 

added 1 1498 

Technical  correction 12099 

126.3    Heading  revised 11499 

Technical  correction 12099 

126.7  Heading  and  (a)  revised; 

(d)  and  (e)  added 11498 

Technical  correction 12099 

126.13    Added 11499 

Technical  correction 12099 

(a)   clarification    and   compli- 
ance  deadline    extended    in 

part 19774 

127.1    (a)(1)  revised 11499 

Technical  correction 12099 

127.6    Revised 11499 

Technical  correction 12099 
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Pace 

127.7    Revised 11500 

Technical  correction 12099 

127.9  (b)  revised 11500 

Technical  correction 12099 

127.10  Added 11500 

Technical  correction 12099 

136  Added;  interim 23188 

137  Added;           nomenclature 
change 19178,  19204 

137.105    (w)  added 19178 

Chapter  II — Agency  for  International 
Development,  International  Devel- 
opment Cooperation  Agency 

201    Authority       citation       re- 
vised  31317 

201.03    Added 31317 

201.11  (b)(4)  amended 31317 

201.12  Revised 31318 

201.13  (b)(l)(ii)  and  (2)  revised; 
(b)(3)(iv)  amended 31318 

(b)(2)(iii)  (6)  and  (c)  added 38288 

204    Added 33805 

204.1    (i)(l)  correctly  revised 39015 

206  Added 24260 

207  Added 29658 

208  Revised;         nomenclature 
change 19179,  19204 

208.105    (g)(3),   (t)(3).   and   (w) 

added 19179 

208.215    (a)  added 19179 

Chapter  V— United  States 
Information  Agency 

502.6    (a)(3)  revised;  interim 45080 

(a)(3)  suspended;  (a)(4)  added 

(temporary) 47674 

513    Added;  nomenclature 

change 19179,  19204 

513.105    (w)  added 19179 

514.31  Policy  statement 43863 

514.32  (b)  amended;  interim 10529 

Chapter  VI— United  States  Arms 
Control  and  Disarmament  Agency 

602    Authority      citation       re- 
vised  10529 

602.11    Revised 10529 

602.19    Added 37293 

Chapter  VII — Overseas  Private 
Investment  Corporation 

706    Revised 11993 


Pace 

711    Added 25882,  25885 

711.170    (c)  revised 25883 

Chapter  XV — African  Development 
Foundation 

1507    Added 40411 

1510    Added 25883 

1510.170    (c)  revised 25883 

Title  22— Proposed  Rules: 

9b 23656 

20 21854 

34 46880 

41    16975.  18022 

135 44716 

171 32626 

192 47970 

204 11872 

206 16559 

225 45661,  46745 

226 44716 

518 44716 

602 12430 

1507 16153 

TITLE  23— HIGHWAYS 

Chapter  I — Federal  Highway  Admin- 
istration, Department  of  Transpor- 
tation 

1    Authority  citation  revised 18276 

1.11    (a)  amended 18276 

140.904    (a)  revised 18276 

140.907    Added 18276 

160    Removed 25484 

625.5    (a)(ll)  added 15871 

645  Authority      citation      re- 
vised  24932 

645.107    (a),  (b),  and  (c)  amend- 
ed; (k)  added 24932 

646  Authority      citation      re- 
vised  32218 

646.212    (a)(3)  revised 32218 

646.200—646.220     (Subpart     B) 

Appendix  added 32218 

650    Policy  statement 21637 

Authority  citation  revised; 
subpart  and  section  author- 
ity citations  removed 32616 

650.109    Correctly  revised 11065 

650.303    (a)  footnote  1  amend- 
ed; (e)  added 32616 

650.305    (b)  revised;  (c)  added 32616 
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TITLE  23  Chapter  I — Con.  Pwe 

650.307  (a)(3)  revised;  (b)(3) 
and     footnotes     3     and     4 

added 32616 

650.311    (b)  revised 32617 

657.17    (b)  revised 12766 

658  Authority  citation  re- 
vised  12148 

658.1    Revised 12148 

658.5    (f )  amended 12148 

(o)  added 25485 

658.9    (b)(5)  revised 12148 

658.11  (a)  and  (b)  heading  re- 
vised; (e)  and  (f)  redesignat- 
ed as  (f)  and  (g)  and  revised; 
(c)  and  (d)  redesignated  as 
(e)  and  (c);  new  (c)  heading 

revised;  new  (d)  added 12148 

658.13    (d)(3)  added 25485 

658.19    Revised 12149 

658    Appendix  A  amended 28871 

771.105    (e)  corrected 11065 

771.113    (b)  corrected. 11066 

771.117  (d)  introductory  text 
and  (12)  footnote  3  and  (e) 

corrected 11066 

771.129    (a)  corrected 11066 

771.135  (f)(2)  and  (mKl)  cor- 
rected; (g)(1)  and  (m)(l)  cor- 
rectly designated 11066 

Chapter  II — National  Highway  Traffic 
Safety  Administration  and  Federal 
Highway  Affminittration,  Depart- 
ment of  Transportation 

1204—1230       (Subchapter      B) 

Heading  revised 11269 

1204.4    Nomenclature  changes....  11269 
1205    Authority      citation      re- 
vised  11269 

1205.3  (aKl)  revised;  (a)(6) 
added;  (b)  amended 11270 

1208  Authority  citation  re- 
vised  31321 

1208.4  (a)  and  (b)  amended;  (c) 
added 31321 

1208.5  Revised 31322 

1208.6  Revised 31322 

1208.7  Added 31322 

1208.8  Added 31322 

1208.9  Added 31322 


Chapter  III — National  Highway  Traf- 
fic Safety  Administrcrtion,  Depart- 
ment of  Transportation 

Page 

1309.3  (c).  (d).  (e),  and  (f)  (1). 

(2),  and  (3)  revised 32383 

1309.4  (a)(2)  introductory  text, 

(i),  and  (iii)  amended 32383 

1309.5  (a)  (2)  and  (3)  and  (b)(2) 
revised;  (b)(3)  added;  (b)(1) 
amended 32383 

1309.6  (e)  added 17695 

(a),  (b)  introductory  text  and 

(c)(1)  amended;  (e)  revised 32384 

Title  23— Proposed  Rules: 

625 11875 

626 11875 

658 18858.  18859 

770 35178 

1309 11679 

TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtitle  A— Office  of  the  Secretory, 
Department  of  Housing  and  Urban 
Development 

8  Added  (effective  date  pend- 
ing in  part) 20233 

8.4    (b)(l)(v)  corrected 28115 

8.21    (c)(l)(iii)  corrected 28115 

8.24    (b)  corrected 28115 

8.30    Corrected 28115 

8.56  (c)(6),  (g)  introductory 
text  and  (2),  (h)(1),  and  (j) 

(1)  and  (2)  corrected 28115 

(i)  corrected 34634 

8.57  (a)  introductory  text  cor- 
rected  28115 

8.67    (o)  corrected 28115 

8.70    (c)  corrected 28115 

15    Authority  citation  revised 37547 

15.14  Revised  (effective  date 
pending) 37547 

15.15  Added  (effective  date 
pending) 37548 

15.16  Added  (effective  date 
pending) 37549 

15.17  Added  (effective  date 
pending) 37549 

15.18  Added  (effective  date 
pending) 37549 
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Pace 

24    Revised;  nomenclature 

change     (interim     effective 
date  pending  in  part)...  19182,  19204 

24.100    (d)  and  (e)  added 19182 

24.105  (f)  (1)  and  (2),  (p)  (2) 
through  (22),  (u)  (1)  and  (2), 
(V)    (1)    and    (2).    and    (w) 

through  (cc)  added 19182 

(n)  republished;  interim 30051 

Confirmed 45903 

24.110  (a)(l)(i)(A),  (U)(C)  (J) 
through    (20),    (d)    and    (e) 

added 19183 

(a)     introductory     text     and 

(2)(ii)  republished;  interim 30051 

Confirmed 45903 

24.115    (d)  added 19183 

24.200    (c)(8).  (d).  (e),  and  (f) 

added 19183 

(c)(2)  and  (e)(1)  republished; 

interim 30051 

Confirmed 45903 

24.215    (a)  added 19184 

24.220    (c)  and  (d)  added 19184 

24.305    (d)(1).      (e).      and      (f) 

added 19184 

24.313  Revised 19184 

(b)(2)(ii)  correctly  revised 30049 

24.314  Revised 19185 

24.320  (d)  added 19185 

24.325  (a)(3)  and  (bK4)  added 19185 

24.400  (d)  added 19185 

24.410  (c)  added 19185 

24.411  Revised 19185 

24.412  Revised 19186 

24.413  Revised 19187 

24.415  (d)  added 19186 

24.500  (c)  added 19186 

24.505  (f )  through  (h)  added 19186 

24.600—24.613       (Subpart       P) 

Added 19186 

28    Added 24001 

35.5    (b)  revised;  (c)  added. 20798 

35.22    Amended 20798 

35.24  (b)(1).  (2)(U)  and  (4)  re- 
vised  20798 

35.56    (a)  (1)  and  (2)  revised 20799 

50.20    (n)  added;  interim 11238 

(o)  added 30192 

58    Authority  citation  revised 30193 

58.35    (a)(6)  added 30193 


Chapter  I — Office  of  Assistant  Secre- 
tary for  Equal  Opportunity,  De- 
partment of  Housing  and  Urban 
Development 

Pa«e 

105    Revised 24196 

115    List  of  jurisdictions 23757 

115.10    (a)  revised 24203 

Chapter  II — Office  of  Assistant  Sec- 
retary for  Housing — Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 

200.163  (b)(5)(iii)  and  (d)(1)  re- 
vised (effective  date  pend- 
ing)  34281 

200.805    Amended 20799 

200.810    (b)  revised 20799 

200.815  (b).  (c).  and  (d)  re- 
vised  20799 

200.820    (b)  and  (c)  (1)  and  (4) 

revised 20799 

200.825  (b)  and  (c)  introducto- 
ry text  and  (2)  revised 20800 

200.926d    (f)(l)(i)  revised 11271 

201  High-cost  limits  correct- 
ed  11998 

High-cost  limits 13405, 

19897,  28871.  36448 

203  High-cost  limits  correct- 
ed  11998 

High-cost  limits 13405. 

19897.  28871.  36449 

203.17  (a)  revised;  (e)  and  (f) 
added  (effective  date  pend- 
ing)  34281 

203.43c  (b)  introductory  text 
and  (1)  revised  (effective 
date  pending) 34282 

203.43h    (c)    revised    (effective 

date  pending) 34282 

203.431    (b)  amended  (effective 

date  pending) 34282 

203.44    (h)    amended   (effective 

date  pending) 34282 

203.251    (d)    revised    (effective 

date  pending) 34282 

203.350  (d)  correctly  designat- 
ed  13404 

203.355  Introductory  text  cor- 
rected  13404 

203.423    (a)   revised;   eff.   5-19- 

88 10530 
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TITLE  24  Chapter  II— Con.  page 

203.640    (b)  revision  at  52  FR 

48202  withdrawn 13404 

203.645    (a)  revision  at  52  FR 

48202  withdrawn 13404 

203.654    Revision     at     52     FR 

48203  withdrawn 13404 

203.666    Correctly  revised 13405 

204.251    (d)    revised    (effective 

date  pending) 34282 

207.19    (e)(1)  revised:  new  (e)(9) 

added 15817 

213.501    (b)  amended  (effective 

date  pending) 34282 

213.507    Revised  (effective  date 

pending) 34282 

213.530    (h)  amended  (effective 

date  pending) 34282 

215.22  (c)(6)  amended:  (m)  re- 
moved; (n)  redesignated  as 
(m) 15820 

220.101    (a)  revised:  (d)  added 

(effective  date  pending) 34283 

220.511  (b)  revised;  (d)  redesig- 
nated as  (e);  new  (d)  added 15817 

221.5  Revised  (effective  date 
pending) 34283 

221.60    (1)(5)   revised   (effective 

date  pending) 34283 

221.65    (k)     revised     (effective 

date  pending) 34283 

221.524    (a)(1)       revised;       (e) 

added:  interim 11233 

221.530  (a)(3)(vii)  redesignated 
as  (a)(3)(vUi);  new  (a)(3)(vii) 
added 16818 

221.531  (b)    introductory    text 

and  (3)  amended;  interim 11233 

221.532  Revised;  interim 11234 

222.10    (d)     revised     (effective 

date  pending) 34283 

232  Authority  citation  re- 
vised  16672.  33736 

232.1    (1)  revised 18672 

232.6  Revised 16672 

(a)(2)  revised  (effective  date 

pending) 33736 

Eff.  10-6-88  and  (aK2)  intro- 
ductory text  and  (ill)  cor- 
rected  40221 

232.42    Revised 16074 

232.901-232.906  (Subpart  E) 
Added  (effective  date  pend- 
ing)  88786 

Eff.  10-6-88 40221 


Pace 

234  High-cost  limits  correct- 
ed  11998 

High-cost  limits 13405, 

19897,  28871,  36449 

Authority  citation  revised 34283 

234.1    (d)  revised  (effective  date 

pending) 34283 

234.25  (a)  revised;  (d)  and  (e) 
added  (effective  date  pend- 
ing)  34283 

234.70    (h)   amended   (effective 

date  pending) 34284 

235.9    (a)  revised 14789, 

19775,  46084 
235.20    (e)     revised     (effective 

date  pending) 34284 

235.22  (a)  revised;  (e)  and  (f) 
added  (effective  date  pend- 
ing)  34284 

235.540    (a)  revised 14789, 

19775,  46084 

236.30  (a)(1)  revised;  (f)  added; 
interim 1 1234 

236.50    (a)  revised;  interim 11234 

240.16  (a)  revised;  (d)  and  (e) 
added  (effective  date  pend- 
ing)  34284 

241.165    Redesignated  as 

241.170;  new  241.165  added 16074 

241.170    Redesignated         from 

241.165 16074 

241.1000—241.1120  (Subpart  E) 

Added;  interim 11234 

241.1200-241.1250  (Subpart  F) 

Added;  interim 11237 

242.1  Amended 16074.  16076 

242.2  Added 16075 

242.3  Revised 16075 

242.5    Revised 16076 

242.12    Added 16076 

242.23  Revised 16076 

242.29    (d)  added 16075 

242.31  (b)  amended 16076 

242.46  Amended 16076 

242.47  (b)  revised 16076 

242.61    (a)  and  (b)  revised 16076 

242.67    (b)(2)  revised 16076 

242.67  (a)(2)  amended;  (b)  re- 
vised  16076 

242.69    (c)  amended 16076 

242.76    Amended 16076 

242.81    Amended 16076 

242.88    Amended 16076 

242.91    Introductory  text 

amended 16076 
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Page 

242.93    (a)  amended 16076 

242.95    (a)  amended 16076 

248    Added;  interim 11229 

251.806  Undesignated  center 
heading  and  section  added 

(effective  date  pending) 33736 

Eff.  10-6-88 40221 

251.819    Revised  (effective  date 

pending) 33736 

Eff.  10-6-88 40221 

252    Added       (effective       date 

pending) 33736 

Eff.  10-6-88 40221 

252.303    (a)(2)(iii)  corrected 40221 

255.806  Undesignated  center 
heading  and  section  added 

(effective  date  pending) 33755 

Eff.  10-6-88 40221 

255.819    Revised  (effective  date 

pending 33755 

Eff.  10-6-88 40221 

255.822  Introductory  text  and 
(f)  introductory  text  revised 

(effective  date  pending) 33756 

Eff.  10-6-88 40221 

255.824    (b)    revised    (effective 

date  pending) 33756 

Eff.  10-6-88 40221 

290  Authority  citation  re- 
vised  27160 

290.17    Revised 27160 

Chapter  V — Offic*  of  Assistant  Sac- 
rotary  for  Community  Planning 
and  Dovoiopmont,  Dopartmont  of 
Housing  and  Urban  Dovoiopmont 

610.34    Removed  (effective  date 

pending) 43866 

510.36    Removed  (effective  date 

pending) 43866 

610.410    (c)(1)   amended:   (c)(2) 

revised „ 20800 

611  Authority  citation  re- 
vised  28991 

611.1  Revised;  interim 26466 

Revised  (effective  date  pend- 
ing)  34411 

Eff.  10-6-88 40221 

511.2  Amended  (effective  date 
pending) 34411 

Eff.  10-6-88 40221 

611.3  Revised;  interim 26466 

611.4  Revised:  interim 25467 

611.10    (e)(2)   and   (k)   revised: 

Interim 26467 


Page 

(e)(2)(i)(D)  corrected 28115 

511.11    (f)(3)(i)  amended; 

(f  )(3)(ii)  revised 20800 

511.20    (b)(4)  revised;  interim 25468 

(b)  (3),  (6),  (10)  and  (13)  re-     - 
vised  (effective  date  pend- 
ing)  34411 

Eff.  10-6-88 40221 

511.33    (c)  amended;  interim 25468 

Heading  and  (b)  revised 28991 

511.40  (Subpart  E)    Revised 34411 

511.50  Existing  text  designated 
as  (a);  new  (a)  amended;  (b) 
added;  interim 25468 

511.51  (a)  and  (b)  revised;  in- 
terim  25468 

511.74    Revised;  interim 25468 

570  Authority  citation  re- 
vised....   31239.  34437 

Funding  schedule 44187 

570.1—570.5  (Subpart  A)  Re- 
vised (effective  date  pend- 
ing)  34437 

Eff.  10-6-88 40221 

570.3    (J).  (v)(3)(l),  (w)  and  (x) 

corrected 41330 

570.200—570.208  (Subpart  C) 
Revised       (effective       date 

pending) 34439 

Eff.  10-6-88 40221 

570.200  (J)(2)  flush  text  follow- 
ing (vll)  corrected 41330 

570.201  (1)  revised;  interim  (ef- 
fective date  pending) 31239 

Eff.  10-6-88 40221 

570.202  (b)(6)  and  (d)  correct- 
ed  41330 

570.206  (c)  and  (g)  introducto- 
ry text.  (3)  and  (4)  correct- 
ed  41330 

570.207  (b)(2)(ii)  corrected 41330 

570.208  (a)(3)(i)(A)  and  (d)(1) 
corrected 41330 

670.300—570.308  (Subpart  D) 
Revised       (effective       date 

pending) 34449 

Eff.  10-6-88 40221 

870.301    (b)(l)(i)  corrected 41330 

670.303  (h)  redesignated  as  (1); 
new  (h)  added;  interim  (ef- 
fective date  pending) 31239 

Eff.  10-6-88 40221 

(h)  corrected 41330 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APtIL  1  THROUGH  NOVEMBER  30,  1988 


TITLE  24  Chapter  V— Con.  p^e 

570.403  (i)(2)(i)  amended;  In- 
terim (effective  date  pend- 
ing)  31239 

Ef  f .  10-6-88 40221 

570.451  (m)  through  (p)  added 
(effective  date  pending) 33028 

Eff .  10-6-88 40221 

570.452  (c)(2),  (d)(l)(ii)  and 
(2Kii),  and  (e)  revised; 
(d)(l)(U)(E)  added  (effective 

date  pending) 33028 

Eff.  10-6-88 40221 

570.455  (c)  and  (d)  added  (ef- 
fective date  pending) 33028 

Eff.  10-6-88 40221 

570.456  (a)    revised    (effective 

date  pending) 33028 

Eff.  10-6-88 40221 

570.457  Revised;  interim  (effec- 
tive date  pending) 31239 

Eff.  10-6-88 40221 

570.458  (c)(14)(ixKI)  revised; 
interim  (effective  date  pend- 
ing)  31240 

Eff.  10-6-88 40221 

(c)(14)(ix)(I)  revised; 

(c)(14)(xvi)  and  (xvii)  added 

(effective  date  pending) 33029 

Eff.  10-6-88 40221 

570.459  Revised  (effective  date 
pending) 33029 

Eff.  10-6-88 40221 

570.460  (a)  revised;  (c)  (1) 
through  (5)  redesignated  as 
(c)  (4)  through  (8);  (c)  (1). 
(2).  and  (3)  added;  (d)  re- 
moved (effective  date  pend- 
ing)  33030 

Eff.  10-6-88 40221 

570.461  (e)    revised    (effective 

date  pending) 33031 

Eff.  10-6-88 40221 

570.496a  Added;  Interim  (effec- 
tive date  pending) 31240 

Eff.  10-6-88 40221 

570.500    (a)(2)  amended 41331 

570.503    (b)(8)(i)  amended. 41331 

570.505  (a)(1)  amended 41331 

570.506  Revised  (effective  date 
pending) 34454 

Eff.  10-6-88 40221 

(b)     introductory     text     and 
(2)(ii)  and  (g)(5)  corrected 41330 

570.507  Revised  (effective  date 
pending) 34456 


Page 

Eff.  10-6-88 40221 

570.600—570.612     (Subpart     K) 
Revised       (effective       date 

pending) 34456 

Eff.  10-6-88 40221 

570.606    Revised;  interim  (effec- 
tive date  pending) 31243 

Eff.  10-6-88 40221 

(bKDdilKB)  and  (d)  correct- 
ed  41330 

570.608  (cK2)  amended;   (c)(3) 
revised 20801 

(c)  Introductory  text  and  (2) 
corrected 41330 

570.609  Corrected 41330 

570.610  Heading   correctly    re- 
vised  41330 

570.611  (a)(2)  corrected 41330 

570.700—570.706     (Subpart     M) 

Revised       (effective       date 

pending) 34464 

Eff.  10-6-88 40221 

570.702    (f)  added;  Interim  (ef- 
fective date  pending) 31245 

Eff.  10-6-88 40221 

570.900—570.913     (Subpart     O) 
Revised       (effective       date 

pending) 34466 

Eff.  10-6-88 40221 

570.900    (a)  revised;  Interim  (ef- 
fective date  pending) 31246 

ETf .  10-6-88 40221 

570.904    (c)(2)(iv)  corrected 41330 

575  Heading  and  authority  ci- 
tation revised 30193 

575.1    (a)  revised. 30193 

576  Added 30193 

596    Added       (effective       date 

pending) 30946 

Chapter  VIII— Offic*  of  th«  Assistant 
Socratary  for  Housing — Fodoral 
Housing  Commissionor,  Dopartmont 
of  Housing  and  Urban  Dovolop- 
mont  (Soction  8  Housing  Assist- 
anco  Programs  and  Soction  202 
Diroct  Loan  Program) 

813.101  Revised  (effective  date 
pending) 34412 

Eff.  10-6-88 40221 

813.102  Amended        (effective 

date  pending) 34412 

Amended;  interim ...  37499 


NOVEMBER  1988 
CHANGES  APRIL  1  THROUGH  NOVEMBER  30,  1988 


Pace 
Amendment  at  53  FR  34412 

eff.  10-6-88 40221 

813.105  (d)  removed;  (e)  and  (f) 
redesignated  as  (d)  and  (e); 
new  (e)  (2)  through  (4)  re- 
vised; OMB  numbers  (effec- 
tive date  pending) 34412 

Eff.  10-6-88 40221 

813.109    (a)    revised    (effective 

date  pending) 34412 

(a)(2)  correctly  revised 36460 

(a)  revision  at  53  FR  34412 
eff.  10-6-88 40221 

840  Added 23904 

841  Added 23915 

882.109    (i)(2)  amended;  (i)  (3) 

and  (4)  revised 20801 

882.204    (b)  (1)  and  (3)  revised 

(effective  date  pending) 34412 

Eff.  10-6-88 40221 

882.207    (a)    revised    (effective 

date  pending) 34413 

Eff.  10-6-88 40221 

882.209  (a)  (9)  through  (11)  re- 
designated as  (a)  (11) 
through  (13);  new  (a)  (9) 
and  (10).  (cKll).  and  (d)(3) 
added  (effective  date  pend- 
ing)  34413 

Eff.  10-6-88 40221 

882.210  (b)    revised    (effective 

date  pending) 34413 

Eff.  10-6-88 40221 

882.219  (b)(2)(U)  and  (b)(4)  re- 
vised (effective  date  pend- 
ing)  34413 

Eff.  10-6-88 40221 

882.404  (c)(2)  amended;  (c)  (3) 

and  (4)  revised 20801 

885  Authority  citation  re- 
vised  15820 

885.7    Added 15820 

885.400  Introductory  text,  (a), 
(b),  and  (c)  redesignated  as 
(a),  (b),  (c),  and  (e);  new  (c) 
amended;  (d)  added;  inter- 
im  19902 

Confirmed      (effective      date 
pending) 45266 

885.405  (a)(8)  and  (b)(4)  added; 
interim 19902 

Confirmed      (effective      date 

pending) 45266 

885.410  (g)  and  (h)  revised;  in- 
terim  19902 


Pace 

Confirmed      (effective      date 

pending) 45266 

886.113    (i)(2)  amended;  (i)  (3) 

and  (4)  revised. 20802 

887  Added      (effective      date 
pending) 34388 

Eff.  10-6-88 40221 

887.7    Corrected. 36450 

887.209    (c)(2)(v)  corrected. 36450 

887.351    (b)(2)  corrected 36450 

887.403    (a)  and  (b)(5)  correct- 
ed  36450 

887.461    Heading  corrected 36450 

887.467    (g)  corrected 36450 

887.489    Corrected 36450 

887.491    (a)  corrected 36460 

887.511    (a)(2)  corrected. 36460 

887.565    (e)  corrected 36450 

888.111    Revised  (effective  date 

pending) 34413 

Corrected 36460 

Eff.  10-6-88 40221 

888  Schedule  A  amended. 13407, 

26327 

Schedule  A  revised 14956 

Schedules  B  and  D  revised. 36703 

Chapter  IX— Office  of  Assistant  Sec- 
retary for  Public  and  Indian  Hous- 
ing, Department  of  Housing  and 
Urban  Development 

904  Authority  citation  re- 
vised  33311 

904.103    (b)    revised    (effective 

date  pending) 41598 

904.107  Heading.  (1)(3),  and 
(m)(l)  revised;  (p)  added  (ef- 
fective date  i>ending) 33311 

Eff.  1 1-7-88 40221 

Effective  date  suspended 44876 

905  Authority  citation  revised; 
section  authority  citations 
removed 33312 

Authority  citation  revised 37500, 

37506 

905.101  (a)  revised;  interim 37500 

905.102  Amended;  interim 37500 

905.103  (b)  revised;  interim 37600 

905.105  (b)  amended;  interim 37500 

905.106  (a)  revised;  OMB 
number 24684 

905.204  (a)(l)(Ui).  (c)(1)  (i)  and 
(11)  introductory  text  and  (2) 


20-1*5  0  -  88  -  A 
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LSA— UST  Of  CFR  SECTKMIS  AFFECTED 


CHANGES  APtIL  1  THtOUGH  NOVEMBER  30,  1988 


TITLE  24  Chapter  IX— Con.  p... 

(i)  and  (il).  (fX4),  and  (gHl) 
revised 24685 

905.209  Revised:  Interim. 37500 

905.210  Revised:  interim 37501 

905.211  (d)  added. 30216 

905.212  (a)  revised:  Interim. 37501 

905.213  Revised:  interim 37501 

905.217  (bKl)  amended:  Inter- 
im  37501 

905.302  (a)(2)  revised;  (aK3) 
added:  OMB  number:  inter- 
im  37501 

905.303  Revised  (effective  date 
pending) 33312 

Ef  f .  1 1-7-88 40221 

Effective  date  suspended 44876 

905.314    Added. 30216 

905.406    (a)       revised:       OMB 

number:  Interim 37501 

905.408  (a),  (b),  (cKl).  and 
(dKl)  revised:  OMB  number: 
interim 37502 

905.417  Heading  revised:  (c), 
(d),  and  (e)  redesignated  as 
(d),  (e),  and  (f):  new  (c) 
added;  interim 37502 

905.419  (a)  and  (b)  revised;  in- 
terim  37502 

905.422    (a)  and  (e)(1)  revised; 

interim 37502 

905.424  Heading,  (a),  and  (fK3) 
revised;  (g)  added  (effective 

date  pending) 33312 

Eff.  11-7-88 40221 

Effective  date  suspended 44876 

905.425  (g)    revised    (effective 

date  pending) 33312 

Eff.  1 1-7-88 40221 

Elffectlve  date  suspended 44876 

905.501—905.540     (Subpart     E) 

Added;  interim 37506 

913.102    Amended        (effective 

date  pending) 33311 

Amended:  interim 37503 

Amendment  at  53  FR  33311 

eff.  11-7-88 40221 

Amendment  at  53  FR  33311 

effective  date  suspended 44876 

941.203  (c)  removed:  (d),  (e), 
(f),  and  (g)  redesignated  as 
(c),  (d),  (e).  and  (f )  (effective 

date  pending) 41599 

941.204  Revised  (effective  date 
pending) 41599 

941.208    (h)  added 20802 


Pve 
(d)  revised 30216 

941.406    (a)    revised    (effective 

date  pending) 41599 

941.502  (bK3)  and  (cK4)  re- 
vised (effective  date  pend- 
ing)  41599 

941.503  (d)  added 30216 

942  Authority  citation  re- 
vised  37503 

942.1    (a)  revised:  interim 37503 

942.3  (b)  removed:  (c)  and  (d) 
redesignated  as  (b)  and  (c) 

and  revised;  interim , 37503 

960  Heading  and  authority  ci- 
tation revised  (effective  date 

pending) 33311 

Authority  citation  revised 34413 

Heading   and   authority   cita- 
tion revision  at  53  FR  33311 

eff.  11-7-88 40221 

Heading   and   authority   cita- 
tion revision  at  53  PR  33311 

effective  date  suspended 44876 

960.204  (c)  (3)  and  (4)  redesig- 
nated as  (c)  (4)  and  (5);  new 
(c)(3)  added  (effective  date 

pending) 34414 

Eff.  10-6-88 40221 

960.207    (a)    revised    (effective 

date  pending) 33311 

Eff.  11-7-88 40221 

Effective  date  suspended 44876 

964  Authority  citation  re- 
vised  34680 

964.3  (b)  revised:  (O,  (d).  and 
(e)    added    (effective    date 

pending) 34680 

Eff.    11-7-88   and   (cK2)   and 

(d)(1)  corrected 40221 

964.5    Revised    (effective    date 

pending) 34680 

Eff.   11-7-88  and  (b)  correct- 
ed  40221 

964.7    Amended  (effective  date 

pending) 34681 

Eff.  11-7-88 40221 

964.9    Revised    (effective    date 

pending) 34681 

Eff.  11-7-88 40221 

964.11  Added  (effective  date 
pending) 34681 

Eff.  11-7-88 40221 

964.12  Added  (effective  date 
pending) 34681 

Eff.  1 1-7-88 40221 


NOVEMBER  1988 
CHANGES  APRIL  1  THROUGH  NOVEMBER  30,  1988 
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Pace 

964.15    Removed  (effective  date 

pending) 34681 

Eff.  11-7-88 40221 

964.17  Introductory  text  re- 
vised (effective  date  pend- 
ing)  34682 

Eff.  11-7-88 40221 

964.19  Introductory  text,  (b), 
and    (c)    revised    (effective 

date  pending) 34682 

Eff.  11-7-88 40221 

964.25—964.45  (Subpart  C)  Re- 
vised (effective  date  pend- 
ing)  34682 

Eff.  1 1-7-88 -..  40221 

964.25    Corrected 40221 

964.33    (c)  corrected 40221 

964.35    (b)  corrected. 40221 

965.101  (Subpart  A)    Added 30217 

965.702    Amended 20802 

965.704  Revised 20802 

965.705  Revised 20803 

965.706  Redesignated  as 
965.710;  new  965.706  added 20803 

965.707  Redesignated  as 
965.711;  new  965.707  added 20803 

965.708  Added. 20804 

965.709  Added 20804 

965.710  Redesignated  from 
965.706 20803 

965.711  Redesignated  from 
965.707 20803 

966    Revised      (effective      date 

pending) 33304 

Eff.  1 1-7-88 40221 

Effective  date  suspended 44876 

968.3  Amended 20804 

968.4  (h)  and  (i)  revised 20804 

968.5  (c)(3)  added;  (g)  revised; 
OMB  nimibers 15553 

(c)  introductory  text  and  (1). 
(e)(2).  (h)  (1)  and  (2),  and 
(i)(7XU)  revised 20804 

968.9  (e)  revised:  OMB 
number 20805 

(h)(4)  added 30218 

968.10  (a)  revised 20805 

968.19    Added 30218 

969  Policy  statement 31274 

970  Authority  citation  re- 
vised  30987 

970.2  (c)  revised;  (g)  added;  In- 
terim (effective  date  pend- 
ing)  30987 

Eff.  10-6-88  and  (g)  correctly 
added 40221 


Pwe 

970.4  (b)  removed:  (c)  through 
(e)  redesignated  as  (b) 
through  (d);  new  (d)  revised; 
new  (e)  added;  interim  (ef- 
fective date  pending) 30987 

Eff.  10-6-88 40221 

970.5  Revised:  interim  (effec- 
tive date  pending) 30987 

Eff.  10-6-88 40221 

970.6  Revised;  interim  (effec- 
tive date  pending) 30988 

Eff.  10-6-88 40221 

970.7  (a)(2)  revised;  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.8  (f)  revised:  interim  (ef- 
fective date  pending) 30988 

Eff.  10-6-88 40221 

970.9  (b)(1)  revised;  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.11  Redesignated  as  970.13; 
new  970.11  added;  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.12  Added:  Interim  (effec- 
tive date  pending) 30989 

Eff.  10-6-88 40221 

970.13  Redesignated  from 
970.11;     interim     (effective 

date  pending) 30988 

Eff.  10-6-88 40221 

990.105    (g)  added 25155 

Chapter  XII— Office  of  Inspoctor 
Gonorai,  Department  ef  Housing 
and  Urban  Development 

2002  Authority  citation  re- 
vised  37550 

2002.3    (c)     revised     (effective 

date  pending) 37550 

(b)    amended   (effective   date 
pending) 37552 

2002.7    Revised   (effective   date 

pending) 37550 

2002.9    Redesignated  as  2002.17 

(effective  date  pending) 37550 

Added   (effective   date   pend- 
ing)  37551 

2002.11  Redesignated  as 
2002.19  (effective  date  pend- 
ing)  37550 

Added   (effective   date   pend- 
ing)  37551 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1  THROUGH  NOVEMBER  30,  1988 


TITLE  24  Chapter  XII— Con. 

2002.13  Redesignated  as 
2002.21  (effective  date  pend- 
ing)  

Added   (effective   date   pend- 
ing)  

2002.15  Redesignated  as 
2002.23  (effective  date  pend- 
ing)  

Added    (effective    date    pend- 
ing)  

2002.17    Redesignated  as 

2002.25;  new  2002.17  redesig- 
nated from  2002.9  (effective 

date  pending) 

(c)    amended    (effective    date 
pending) 

2002.19  Redesignated  from 
2002.11  (effective  date  pend- 
ing)  

2002.21  Redesignated  from 
2002.13  (effective  date  pend- 
ing)  

Nomenclature  changes  (effec- 
tive date  pending) 

2002.23  Redesignated  from 
2002.15  (effective  date  pend- 
ing)  

2002.25  Redesignated  from 
2002.17  (effective  date  pend- 
ing)  

Nomenclature  changes  (effec- 
tive date  pending) 


.37550 
37552 

37550 
37552 

37550 
37552 

37550 

37550 
37552 

37550 

37550 
37552 


Chapter  XX— Offic*  of  Astittont  Soc- 
rotary  for  Housing — Fodorol  Hous- 
ing Commisslenor,  Dopartmont  of 
Housing  and  Urban  Dovolopmont 

3280.605    (a)(3)  revised 23611 

3280.609    (d)(3)  revised 23611 

Title  2^— Proposed  Rulea: 


14.. 
18.. 
35.. 


.44992 
.43010 
.11164 


60 45661.  46745 

85 44716 


100 

103 

104 

105 

106 

109 

110 

Ill 

115 

121 


.44992 
.44992 
.44992 
.44992 
.44992 
.44992 
.44992 
.34668 
.44992 
.44992 


Pace 

125 25576 

200 H164, 

12431,  25434.  40624,  41038.  43156 

201 30697.  39613.  40624 

203 15408,  25434,  38844,  40624 

205 40624 

206 43156 

207 .; 40624 

208 20649 

213 15408.  38844.  40624 

215 , 40624,  41038 

220 38844 

221 38844,  40624 

222 38844 

226 38844 

232 40624 

233 ,. 38844 

234 15408.  25434.  38844.  40624 

235 ^...38844,  40624.  41038 

236. — 40624,  41038 

241..„ 40624 

242 40624 

244 40624 

247 „ 40624,  41038 

250 40624 

251 40624 

255 40624 

280 45216 

290 40624 

390 40458 

501 40624 

510 „ 11164,  40624 

511 „ 11164 

570 11164. 

15566,  17724,  30442,  31224,  40624 

590 40624,  41026 

596 20556 

750 40624 

812 41038 

813 1541«,  40624,  44288 

850 41038 

880 40624,  41038 

881 40624,  41038 

882 11164.  15412,  40624,  41038 

883 40624.  41038 

884 40624,  41038 

885 40624.  44288 

886 11164,  40624,  41038 

888 12278,  44616 

900 40624,  41038 

904 — 40624,  41038 

008 24554, 

40240,  40624.  41038,  43610 

912 41038 

913 15412.  40624 

Ml 1 1 164 

960 40240.  40624,  41038 

064 25276 

965 11164,  26348 

968 11164.  40903.  43648 

WO „ 43610 

1710 30443 


NOVEMBER  1988 
CHANGES  APRIL  1  THROUGH  NOVEMBER  30,  1988 


Pace 

3500 - 17424 

4100 29717 


TITLE  25— INDIANS 

Chapter  I — Burooo  of  Indian  Affairs, 
Dopartmont  of  tho  Interior 

11.1  Heading        revised;        (f) 
added 21994 

13.2  Added 21994 

20.4  Added 21994 

21.9  Added 21994 

23.4  Existing    text    designated 

as  (b);  (a)  added 21994 

38    Revised 37678 

61    Authority  citotion  revised 1 1272 

61.4    (f )  and  (g)  added 11272 

69    Removed 21996 

102    Removed 44010 

125.7    Added 21995 

151.14    Added 21995 

175.56    Added 21995 

176.22    Added. 21995 

177.55    Added 21995 

179    Added 25953 

271.5    Added. 21995 

Chapter    I    Appendix     amend- 
ed  30674 

Title  2^— Proposed  Rulea: 

61 20335,24551 

122 24732 

TITLE  26— INTERNAL  REVENUE 

Chapter  I — IntomcH  Rovonuo  Sorvico, 
Dopartmont  of  tho  Troasury 

1    Authority     citation    amend- 
ed  12002, 

12008,  12679,  16079,  16216,  18278, 
19693,  20311,  20613,  20616,  22166, 
23613,  26054,  27039,  27491.  29881, 
32219.  32385,  33461,  34050,  34490, 
34719, 34731.  35474.  38710 

1.28-0    Added 38710 

(d)(5)(lv)(D)  correctly  revised; 
(d)(5)(iv)(E)  correctly 

added 40879 

1.28-1    Added 38711 

(d)(l)(il)(A)  corrected 40879 

(b)(4).  (cKl)(iU)  and  (2), 
(dKlKi)(B).  (ii)(D).  (iU). 
(2)(iii)(E).      (4)(i).      (5)(Ui). 


(ivKC),   and   (6Kili)(A)   cor- 
rected  41013 

1.32- IT    Removed 32219 

1.46-1    (a)(2)   and   (d)   revised; 

(e)(5)  and  (q)  added 39591 

1.46-5  (hK4).  (j)(7)  Example, 
and  (p)(3)  Example  (2)  cor- 
rected  11162 

1.48-1    (h)(l)(iii)      and      (2)(iv) 

added 39592 

1.48-8    (a)(3KUi)  revised 12678 

1.48-12    Added 39592 

(c)(3KU)(A)(2)  and  (8)(i)  cor- 
rected  43866 

1.52-1    (c)(1)    (1)   and   (U)   and 

(d)(l Hi)  corrected 16408 

1.56-OT  (b)(6)  redesignated  as 
(b)(7);  new  (b)(6)  and  (dX7) 
added;       (c)(5)(ii)      revised 

(temporary) 15202 

1.56-lT  (b)(2)  (lU)  and  (iv).  (4) 
(i).  (ill),  and  (iv)  and 
(cKlKil)  and  (4)  amended; 
(b)(6)  redesignated  as  (b)(7); 
new  (b)  (6)  and  (7)  Examples 
(9)  through  (i4),  (c)(5Kli) 
text  and  (6)  Examples  (.15) 
through     (21)     and     (dK7) 

added 15202 

1.67-2T    (oK3)  corrected 13464 

1.163-5  (c)(2)(i)  Introductory 
text.  (B)«).  and  (3)  amend- 
ed  17926 

1.163-5T    Added  (temporary) 17928 

1.167(a)-5T  Added  (tempo- 
rary)  27043 

Comment  time  extended 32899 

1.170A-13    (b)(1)   and   (3KiKB) 

revised;  (c)  added 16080 

(c)(3)(ivKB).  (4Klv)(A)(2)  and 
(D),  and  (7)(v)(C)  flush  text 

corrected 18372 

1.170A-13T    Removed. 16079 

1.170A-14    (1)  amended 16085 

1.191-1  (a).  (b)(l)(i)  and  (3). 
and    (c)(2)(iil)    revised;    (f) 

added 39603 

1.191-2    (eK8)  revised 39604 

1.191-3    (b)(4)  revised 39604 

1.274-3  (e)(2)  amended:  (d),  (e), 
and  (f)  redesignated  as  (e). 
(f ).  and  (g);  (b)(2)(iv)  and  (d) 

added 36451 

1.280C-3    Added 38715 
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TITLE  26  Chaptor  I— Con.  Page 

1.280P-1T    (b)  table,  (c)  (1)  and 

(3)  amended  (temporary) 29881 

1.280P-5T  (a),  (d)(1)  introduc- 
tory text,  (e)(1).  (6)(i),  (fKl). 
(g)  Introductory  text,  (h)(1), 
and  (i)  Example*  (5)  and  (6) 
amended;   (e)   heading   and 

(f)(2)  revised  (temporary) 29881 

1.280P-7T  Added  (tempo- 
rary)  29881 

(b)(3)  Example  corrected 32821 

1.280H-0T  Added  (tempo- 
rary)  19711 

1.280H-1T  Added  (tempo- 
rary)  19711 

1.304-4T    Added  (temporary) 22171 

1.338(b)-3T  (g)(l)(ii)  and  (j) 
Examples  (6)  and  (7)  amend- 
ed:  (J)   Example   (S)   added 

(temporary) 27043 

Comment  time  extended 32890 

1.367(d)l-T    Intercompany 

pricing  rules  study ^ 43522 

1.401<a)-4    Added 26054 

1.401(a)-ll  (aK3)  Example  (i). 
(cK2Ki)(C)  and  (d)(1)  re- 
vised; (aKl)  (i).  (ii).  and  (lii) 
and       (cK3)(ii)       amended; 

(d)(5)  and  (g)  added 31841 

1.401(a)-llT    Removed 31842 

1.401(a)-13    (g)  added 31850 

l.401(a)-13T    Removed 31850 

1.401(a)-20    Added ^ 31842 

1.401(b)-l    (b)(2).  (c)(l)(iii)  and 

(2)  concluding  text  revised 29662 

1.401(k)-0    Added 29663 

1.401(k)-l    Added 29664 

(b)(l)(i),  (3)(v).  (4)(i)  introduc- 
tory text  and  (B)  and  (ii), 
and  (5)(ii),  (dK2)(iv)(B). 
(eKl)(li).  (f)(3)(ii)(B)  and  (v) 
Example    and    (h)(4Kiii)(B) 

c<MTected 34194 

(d)(2)(U)(B)(2)  correctly  re- 
vised; (h)(3)(ii)  corrected 34285 

(bK4)(i)  introductory  text  and 
(B)  and  (ii)  correctly  desig- 
nated  36391 

(a)(2)(i),     (f)(3)(v)     Example, 

and  (h)(4)(iii)<A)  corrected 43688 

1.402(a)-l    (d)  added 29673 

(d)(1)  and  (3)  (U)  and  (iv)  cor- 
rected  34194 

1.402(f)-l    Added 31851 

1.402(f)-lT    Removed. 31851 


Pace 
1.410(a)-5T    Removed 31851 

1.410(a)-7T    Removed 31852 

1.410(a)-8    Added 31851 

1.410(a)-9    Added „ 31862 

1.411(a)-7    (d)(2)(Il)     (C),     (D), 
and  (E),  (4)(i)(B).  and  (iv) 

revised 31852 

1.411(a)-ll    Added 31853 

1.411(a)(ll)-lT    Removed 31853 

1.411(d)-3    (a)(1)  amended 31854 

1.411(d)-3T    Removed 31854 

1.411(d)-4    Added 26058.  31854 

1.417(e)-l    Added 31854 

1.417(e)- IT    Removed 31854 

1.444-OT    Added  (temporary) 19693 

1.444-lT    Added  (temporary) 19604 

1.444-2T    Added  (temporary) 19698 

1.444-3T    Added  (temporary) 19703 

1.448-2T    (eK2)(i)         amended; 
(e)(4)  Example  (1)  revised; 

(e)(5)  added  (tempomry) 12513 

1.453(c)-10T    Added        (tempo- 
rary)  26244 

Redesignated  as  1.453C-10T 34719 

1.453C-0T    Added            (tempo- 
rary)  34719 

I.45ac-1T    Added            (tempo- 
rary)  34720 

1.453C-2T    Added           (tempo- 
rary)  34720 

1.453C-3T    Added            (tempo- 
rary)  34720 

1.453C-4T    Added           (tempo- 
rary)  _ 34721 

1.453C-5T    Added            (tempo- 
rary)  34722 

1.453C-6T    Added            (tempo- 
rary)  34723 

1.453C-7T    Added           (tempo- 
rary)  „ 34724 

1.453C-8T    Added            (tempo- 
rary)  34725 

1.453C-9T    Added            (tempo- 
rary)  34726 

1.453C-10T    Redesignated  from 

1.453(c)-10T 34719 

1.469-2T    (f)(4)(viU)       Example 

corrected 15494 

1.469-3T    (bKl)(i)(B)    introduc- 
tory text  and   (ii)   and   (2) 

corrected 15494 

1.469-5T    (k)  Example  (7)  cor- 
rected  15494 

1.482-2    (a)  and  (c)(2)  revised 18278 
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Page 

(a)(l)(iii)(E)(3)   Example  cor- 
rectly amended 20718 

Intercompany     pricing    rules 

study 43522 

1.706-lT  (a)(1)  amended  (tem- 
porary)  19711 

1.706-3T    Added  (temporary) 19710 

1.755-2T    Added  (temporary) 27044 

Comment  time  extended 32899 

1.844-4T    (b)(5)(i)(B)  and  (8)(v) 

Example  (2)  corrected 37294 

1.844-5T  (b)(2)(i)(B)  (2),  (2) 
and  (3)  correctly  revised; 
(b)(2)(i)(D)  (i),  (2)  and  (3) 

and  (d)(6)  corrected 37294 

1.861-8  (a)(2)  amended;  (b)(3) 
(c)(1),  (d)(2),  (f)(l)(iii)  and 
(g)  Example  (24)  revised; 
(c)(2)  redesignated  as  (c)(3); 
new  (c)(2)  added;  (g)  Exam- 
ples (1)  and  (2)  removed 35474 

1.861-8T    Added  (temporary) 35474 

1.861-9    Redesignated  as  1.861- 

15 35477 

1.86 1-9 A    Redesignated  as 

1.861-16 35477 

1.861-9T    Added  (temporary) 35477 

1.861-lOT    Added  (temporary)....  35485 
1.861-1  IT    Added  (temporary)....  35490 
1.861-12T    Added  (temporary)....  35495 
1.861-13T    Heading  added  (tem- 
porary)  35501 

1.861-14T    Added  (temporary)....  35501 
1.861-15    Redesignated        from 

1.861-9 35477 

1.861-16    Redesignated        from 

1.861-9A. 35477 

1.863-3    (b)(2)      Example      (2) 

amended 35506 

1.863-3T    Added  (temporary) 35506 

1.864-8T    Added  (temporary) 22166 

1.884-OT    Added  (temporary) 34050 

1.884-lT    Added  (temporary) 34052 

1.884-2T    Added  (temporary) 34059 

1.884-3T    Heading  added  (tem- 
porary)  34065 

1.884-4T    Added  (temporary) 34065 

1.884-5T    Added  (temporary) 34070 

1.892-1    Removed 24061 

1.892-lT    Added  (temporary) 24061 

(a)  corrected 27595 

1.892-2    Removed 24061 

1.892-2T    Added  (temporary) 24061 

(a)(3)  corrected 27595 

1.892-3T    Added  (temporary) 24062 

1.892-4T    Added  (temporary) 24063 


Pace 

1.892-5T    Added  (temporary) 24064 

1.892-6T    Added  (temporary) 24065 

1.892-7T    Added  (temporary) 24066 

1.897-1    (c)(2)(iii)(B),    (k),    and 

(n)  removed 16217 

1.897-4AT    Added           (tempo- 
rary)  16217 

1.897-5T    Added  (temporary) 16217 

(b)(3)  (lii),  (iv)(A),  and  (c)  (1) 
and  (2)(iii)  Example  (i)  cor- 
rected  18022 

1.897-6T    Added  (temporary) 16224 

(a)(7)  Example  (9)  corrected 18022 

1.897-7T    Added  (temporary) 16228 

1.897-8T    Added  (temporary) 16229 

1.897-9T    Added  (temporary) 16229 

1.904-0    Added 27010 

1.904-4    Removed 27010 

Added 27011 

1.904-5    Removed 27010 

Added 27020 

1.904-6    Added 27029 

1.904-7    Added 27034 

1.904(f )-13T    Added 17462 

(a)(4)    Example   (2)   correctly 

revised 19775 

1.905-2    (d)   redesignated   from 

1.905-4  text 23613 

1.905-3    Removed 23613 

1.905-3T    Added  (temporary) 23613 

1.905-4    Removed;  text  redesig- 
nated as  1.905-2  (d) 23613 

1.905-4T    Added  (temporary) 23617 

1.905-5    Removed 23613 

1.905-5T    Added  (temporary) 23618 

1.936-6    Intercompany     pricing 

rules  study 43522 

1.954-OT    Added 27491 

1.954-1    Redesignated  as 

1.954A-1 27492 

1.954A-1    Redesignated       from 

1.954-1 27492 

1.954-2    Redesignated  as 

1.954A-2 27498 

1.954-2T    Added  (temporary) 27498 

(a)(3)(ii)  Example  (2)  correct- 
ed  29801 

1.954A-2    Redesignated       from 

1.954-2 27498 

1.956-1    (b)(4)  removed 22171 

1.956-lT    Added  (temporary) 22171 

1.956-2    (d)(2)  removed 22171 

1.956-2T    Added  (temporary) 22171 

1.956-3T    Added  (temporary) 22169 

1.957-1    (a)  removed 27510 
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CHANGES  APtIL  1  THIIOUGH  NOVEMBER  30,  1988 


TITLE  26  Chapter  I— Con.  p>ce 

1.957-lT    Added  (temporary) 27510 

1.964-lT    Added  (temporary) 27492 

1.985-OT    Added  (temporary) 20311 

1.985-lT   Added  (temporary) 20311 

(c)(6)  and  (f)  Example  ill) 
corrected 23232 

1.986-2T    Added  (temporary) 20314 

1.985-3T    Added  (temporary) 20315 

(c)(8)  Example  (1)  and  table 
and  (d)(2)  introductory  text 
corrected;  (dK6)  heading 
correctly  revised 23232 

1.985-4T    Added  (temporary) 20319 

1.986-5T  Heading  added  (tem- 
porary)  20319 

1.987-OT    Added  (temporary) 32385 

Correctly  designated 35953 

1.987-lT    Added  (temporary) 32386 

(aKl)  corrected  (temporary) 35467 

(a)(2)  corrected 35953 

1.989(a)-0T  Added  (tempo- 
rary)  20613 

1.989(a)-lT  Added  (tempo- 
rary)  20613 

1.989(c)-4)T  Added  (tempo- 
rary)  20616 

1.989<c)-lT  Added  (tempo- 
rary)  20616 

1.1011-2  (c)  Example  (3)  cor- 
rected  11002 

1.1031(d)-lT  Added  (tempo- 
rary)  27044 

Correctly  designated 29801 

Comment  time  extended 32899 

1.1060-lT    Added  (temporary)....  27039 
(b)(3)  Example  (1)  and  (g)  Ex- 
ample (J)  corrected 29801 

Comment  time  extended 32899 

1.1291-lOT  Correctly  designat- 
ed; (dK2)(vIi)  corrected 11731 

1.1294-lT  (a)  and  (b)(3)(U)  Ex- 
amples (.1)  and  (2)  correct- 
ed  11731 

1.1402(e)-lA    Revised 33461 

1.1402(e)-5A    Redesignated 
from  1.1402(e)-5T  and  (c)(2) 
amended 33461 

1.1402(e)-5T  Removed;  regula- 
tions redesignated  as 
1402(e)-5A  and  (c)(2) 
amended 33461 

1.1441-8T   Added  (temporary)....  24066 
(a)  and  (b)  corrected 27595 

1,1445-2    (d)(2)  (ill)  and  (Iv)  and 

(6)remove<L 16230 


Pace 

1.1445-5    (bK2)(lIi)    and    (8)(v) 

and  (c)(2Ki)  removed 16230 

1.1445.9T    Added  (temporary) 16230 

1.1445-lOT   Added          (tempo- 
rary)  16230 

1.1445-llT    Added          (tempo- 
rary)  16231 

1.1502-13    (cK7)   and   (f)(2Kiii) 

added 12679 

1.1502-13T    (c)    and   (f)   added 

(temporary) 12679 

1.1502-14    (c)(3)  added 12679 

1.1502-14T    Added          (tempo- 
rary)  12679 

1.1502-31    (c)  added. 34731 

1.1502-3  IT    Added          (tempo- 
rary)  34731 

1.1502-33    (c)(6)  added 34733 

1.1502-33T    Added          (tempo- 
rary)  34733 

1.1502-77    (e)  added 34733 

1.1502-77T    Added          (tempo- 
rary)  34733 

1.1503-31T    (a)(3)(vii)     correct- 
ed  39015 

1.6031(b)-lT   Added       (tempo- 
rary)  34490 

1.6031(b)-2T    Heading       added 

(temporary) 34491 

1.6031(c)-lT   Added       (tempo- 
rary)  34491 

1.6031(c)-2T    Heading       added 

(temporary) 34492 

1.6041-3    (n)  revised 12160 

1.6050H-0    Added 12002 

1.6050H-1    Added 12002 

1.6050H-1T    Heading      revised; 

text  amended  (temporary) 12002 

1.6050H-2    Added 12005 

1.6050L-1    Added 16085 

(a)(2)(i)  and  (3)  heading  cor- 
rected  18372 

1.6050L-1T    Removed 16086 

1.6081-2T    Added  (temporary)....  11067 
1.6081-3T    Added  (temporary)....  11067 

1.6302-3    Added 12008 

(a)  and  (b)  corrected 13464 

1.7519-OT  Added  (temporary)....  19705 
1.7619-lT  Added  (temporary)....  19706 
1.7619-2T  Added  (temporary)....  19709 
1.7519-3T  Added  (temporary)....  19710 
1.7872-5T  (b)(12)  revised  (tem- 
porary)  18282 

26.2600-1    (b)  corrected 18839 

26.2601-1    (a)(2)(ii)  corrected 13464 
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Page 

(b)(l)(v)(A)  and  (vi).  (2)  (v) 
and  (vl)   Example  (6).  and 

(3)(v)  corrected 18839 

26.2662-1    (c)(2)(iii)  introducto- 
ry text  and  (B)  and  (Iv)  Ex- 

ample  (2)  corrected 13464 

(d)(2)(i)  corrected 18839 

31    Authority   citation   amend- 
ed  32219,34735 

31.6011(a)-3A    Redesignated 
from     31.6011(a)-3AT     and 

heading  and  (b)  amended 34736 

31.60 ll(a)-3 AT    Redesignated 
as  31.6011(a)-3A  and  head- 
ing and  (b)  amended 34736 

31.6011(a)-10    Added 35811 

31.6051-1    (h)    redesignated    as 

(1);  new  (h)  added 32220 

31.6071(a)-lA    Redesignated 
from      31.6071(a)-lT      and 

heading  and  (a)  amended 34736 

31.6071(a)-lT    Redesignated  as 
31.6071(a)-lA    and    heading 

and  (a)  amended 34736 

31.6157-1    Amended 34736 

31.6157-lT    Removed 34736 

31.6302(c)-2A    Redesignated 
from     31.6302(c)-2AT     and 

heading  and  (c)  amended 34736 

31.6302(c)-2AT    Redesignated 
as  31.6302(c)-2A  and  head- 
ing and  (c)  amended 34736 

35a.9999-5  (f )  removed  (tempo- 
rary)  17928 

48  Authority  citation  amend- 
ed  37554 

48.4101-2T  Added  (tempo- 
rary)  37654 

54.4981A-1T    Corrected 18971 

145.4052-1  (a)  and  (b)  revised; 
(c)(1)  and  (6)(1)  and 
(d)(2)(iii)  amended;  (f)  re- 
moved; (d)  (2).  (3),  and  (4) 
and  (e)  redesignated  as  (d) 
(8),  (9).  and  (10)  and  (f);  new 
(d)  (2)  through  (7).  (e),  and 

(g)  added 16869 

301  Authority  citation  amend- 
ed  23618,47676 

301.6323(f)-l    (c)  revised 47676 

301.6323(f)-lT    Removed 47676 

301.6689-lT  Added  (tempo- 
rary)  23618 

501    Removed 35506 

504—507    Removed 35506 

511    Removed. 36506 


Page 
512    Removed 35506 

518  Removed 35506 

519  Removed 35506 

601  Authority  citation  re- 
vised  19187 

601.9000  (Subpart  I)  Redesig- 
nated as  601.9000  (Subpart 

J) 19187 

601.901—601.942  (Subpart  I) 
Added;  nomenclature 

change 19187. 19204 

601.9000  (Subpart  J)  Redesig- 
nated from  601.9000  (Sub- 
part I) 19187 

602.101    (c)      table      amended 

(OMB  numbers) 1 1068, 

12006,  12008,  16086.  16232.  19714. 
20311.  23619.  24066.  27044.  27511, 
29674.  31856.  33461.  34076.  34493, 
34734.  34736,  36507,  37294,  37556. 
38715,  39604 
(c)  table  amendment  at  53  FR 
27044    comment    time    ex- 
tended  32899 

Title  26 — Proposed  Rules; 

1.0-1-1.60 12706. 16284 

1.61-1.169 1«1M, 

17959,  17960.  21688.  24830.  27053 
1.170-1.300 181M. 

17959.  17960.  18372,  19312.  19716. 

20719.  27053.  27531.  29343 

1.301-1.400 22186.27053 

1.401-1.600 11876. 

12433.  12534.  18950.  19715.  26279, 

26448.  29719.  34194,  34778.  36204. 

37002.  43736,  45917 

1.601-1.640 11103 

1.641-1.880 16166. 

19715.  27053.  27531.  28018.  29343 
1.861-1.1000 16233. 

17472.  17473.  19369.  20337.  20660. 

20651.  22186.  23658,  23659.  24100. 

27532.  27595.  32405,  34120.  35525, 

46942 

1.1001-1.1400 27063 

1.1401— end 16233, 

18372,  19715.  20719.  21688.  24100. 

27595,  28669.  29920.  30164.  34546. 

34779 
26  13484 

26a!'.!;'.ZZ 134M 

48        ,  16882.  37590 

54''"'." 297 19.  34 194 

3()ii 23659, 

28669.  29920.  30164.  36953 

601 35526 

504...............— 36526 


104 


LSA— LIST  OF  CFR  SEaiONS  AFFEaED 
CHANGES  APRIL  1  THROUGH  NOVEMBER  30,  1988 


Title  26^Proposed  Rules— Con,  Pitce 
*?» 35525 

555 5*w» 

597 35525 

"1 36526 

612 _. „ 38525 

81* 35626 

519 35625 

*01 44716 

•02 i34e4. 

16233.    19715.    23659.    24100.    27053. 

27596,  34120,  35525,  37590 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapl«r  I— Bur*aw  of  Alcohol,  Tobac- 
co and  Firoarmt,  Dopartmont  of 
tho  Trootury 

4.36    (b)  (1)  and  (2)  amended 27046 

4.38    (b)(3)  revised 27046 

9.52  (c)  (13)  and  (14)  removed; 
(c)  (15)  through  (24)  redesig- 
nated as  (c)  (21)  through 
(30);  new  (c)  (13)  through 

(20)  added 17025 

9.53  (c)  (27)  and  (23)  removed; 
(c)  (29)  through  (40)  redesig- 
nated as  (c)  (35)  through 
(46);  new  (c)  (27)  through 

(34)  added 17025 

9.121    Added 29676 

9.124    Added ^ 43247 

19  Authority  citation  revised 17541 

19.26-19.27    Undesignated 

center  heading  removed 17541 

19.26  Removed 17541 

19.27  Removed 17541 

19.49—19.54        (Subpart        Ca) 

Added 17541 

19.63    Amended 17543 

19.65    Amended 17543 

19.67  (a)(1)  and  (2)  introducto- 
ry text  revised 17543 

19.71    (a)  amended 17543 

19.540    (a)  and  authority  note 

revised 25156 

19.906    Added 17543 

20  Authority  citation  revlsed...l7543. 

25156 

20.2    Revised 25156 

20.38— 20.40a       (Subpart       Ca) 

Added 17544 

20.161    (a)  and  authority  note 

revised 25156 

20.241a    Added..... 17545 


Pace 

22    Authority  citation  revised 17546 

22.37—22.40        (Subpart        Ca) 

Added 17545 

22.171a    Added 17547 

25    Authority  citation  revised 17547 

25.111  Revised 17547 

25.111a    Added 17547 

25. 1 1  lb    Added 17547 

25.112  Revised 17648 

25.117  Revised 17548 

25.118  Revised 17548 

25.119  Revised 17548 

25.120  Added 17548 

25.121—25.123    Undesignated 

center  heading  revised 17548 

25.121  Revised : 17548 

25.122  Revised 17548 

25.123  Revised 17549 

25.125—25.127    Undesignated 

center  heading  revised 17549 

25.125    Revised 17548 

25.131    Revised 17549 

25.134    Revised 17549 

70.109  (a)  (1)  through  (4)  and 
(b)  revised;  (a)  (5)  through 
(7)  and  flush  text  added 17549 

70.111  (a)  amended 17549 

70.112  (a)  amended 17549 

70.131    (a)  amended 17549 

70.133    (c)  redesignated  as  (d); 

new  (c)  added 17549 

70.151    (a)(l)(il)  revised 17650 

178.124a    Added 24687 

178.125    (e)  amended 24687 

178.129    (b)  revised 24687 

179  Authority  citation  re- 
vised  17550 

179.31  Revised 17550 

179.32  Revised 17560 

179.32a    Added 17660 

179.34  Revised 17561 

179.35  Revised 17551 

179.38  Amended 17551 

179.39  Amended 17561 

179.68    Amended 17551 

179.88  (a)  revised;  (b)  amend- 
ed  17551 

194  Authority  citation  re- 
vised  17552 

194.1    Revised 17552 

194.21    Amended 17552 

194.23    (c)(3)  revised 17552 

194.25    (c)(2)  revised 17552 

194.27    Revised 17552 

194.29    (b)  revised 17552 
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Page 

194.101    Revised 17552 

194.103    Existing  text  designat- 
ed as  (a);  (a)  heading  and  (b) 

added 17552 

194.106    Revised 17552 

194.106a    Revised 17553 

194.106b    Removed 17553 

194. 106c    Removed 17553 

194.151    (a)  amended 17553 

194.187a    Added 17553 

194.204  Removed 17553 

194.205  Removed.. 17553 

197    Authority      citation      re- 
vised  17563 

197.25    Revised 17553 

197.25a    Added 17553 

197.27  Revised 17553 

197.28  Revised 17554 

197.29  Revised 17664 

197.29a    Revised. 17564 

197.29b    Removed 17654 

197.29c    Removed 17554 

197.40a    Amended 17654 

197.55  Removed 17554 

197.56  Removed. 17554 

197.57—197.59    Undesignated 

center  heading  removed 17564 

197.111    Revised 17554 

231    Authority      citation      re- 
vised  17554 

231.32—231.39      (Subpart      Ca) 

Added 17554 

231.52    Removed 17666 

240    Authority      citation      re- 
vised  17556 

240.340—240.348     (Subpart     N) 

Revised 17557 

250    Authority      citation      re- 
vised  17559.  45267 

250.36    (b).   (c).   and  (d)(2)   re- 
vised  17569 

250.46  Added 17659 

250.47  Added 17559 

250.81  Revised;  OMB  niunber....  45267 
250.96  Revised;  OMB  number....  45267 
250.105    Revised:  OMB 

number 45268 

260.110    Amended;  OMB 

number 45268 


Page 

250.111  Amended;              OMB 
number 45268 

250.112  Revised;                 OMB 
nimiber 45268 

250.112a    (a)(3)       and       (cKl) 

amended 45268 

250.113  (c),    (d).    (e)    and    (f) 
amended;  OMB  number 45268 

250.171    Amended 17659 

250.173    (c)(1)  amended 17569 

250.307    Amended 17559 

250.309    (c)(1)  amended 17569 

262    Authority      citation      re- 
vised  26157 

252.30    Revised 25157 

262.122  Authority  note  re- 
vised  25157 

270  Authority  citation  re- 
vised  17559 

270.31—270.36      (Subpart      Ca) 

Added 17560 

275  Authority  citation  re- 
vised  *5269 

276.105  Revised;  OMB 
number 45269 

275.106  Revised;  OMB 
number 45269 

275.112    Amended;  OMB 

number 45269 

275.115a    (aK3),       (bK3)       and 

(c)(1)  amended 46269 

285  Authority  citation  re- 
vised  1*^561 

285.30b— 285.30f    (Subpart    Ca) 

Added 17561 

290  Authority  citotlon  re- 
vised  17563 

290.31—290.36      (Subpart      Ba) 

Added 17563 

Title  27 — Proposed  Rules: 

4  .12024,22678.26448.30848,40907 

5'  18574.  22678,  30848,  47224 

7     22678,  30848 

12 12024.  26448,  40907 

19  32255,40908 

55 27452,  35330 

71 26088.  35093 
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TITLE  28— JUDICIAL 
ADMINISTRATION 

Chopfcr  I — D«partm«nt  •#  Juttk* 

Page 

0    Authority  citation  revised 31323 

0.1    Amended 35811 

0.14    Added 31323 

0.34    (c)  revised. 30990 

0.129— 0.129b      (Subpart      V-2) 

Added 35811 

2.2  (d)  revised 46870 

2.13  (a)  revised 45904 

2.52  (c)(2)  revised.., 47187 

2.56    (b)  amended 24933 

(b)  revised 47187 

2.64    Revised 29233 

14    Authority  citation  revised 37753 

14    Appendix  added 37753 

16.2    (a)  revised 27161 

16.7    Revised 27161 

16.99    (a)  revised;  (b)  (8),  (11), 

(13)  removed;  (b)  (9),  (10). 

(12),  and  (14)  redesignated 

as  (b)  (8),  (9),  (10),  and  (11); 

new  (b)(ll)  revised.- 41161 

31    Final  policy  notice 44366 

31.303    (f  )(6)(iii)(B)  added 44371 

41    Suspension  of  guidelines 37753 

44    Authority  citation  revised 48249 

44.101    (c)(2)(ii)       introductory 

text  revised 48249 

51.26    (g)  amended 25327 

ClMpt«r  V — Wutmmv  of  Prisons, 
D«portm*nt  of  Justfco 

541.10—541.23  (Subpart  B)  Au- 
thority citation  revised 40686 

541.13    (a)(4)   revised;   Table   3 

amended 40686 

550.30  (Subpart  D)    Revised 40687 

Title  2S— Proposed  Rules: 

2 34546,45950 

16 ~ 35836 

46 45661,46745 

66 44716 

TITLE  29— LABOR 

Choptor  I — Notional  Labor  Rotations 
Board 

100  Heading  and  authority  ci- 
tation revised 25884 


100.101—100.122  (Subpart  A) 
Redesignated  from  100.735- 
1-100.735.22  and  heading 
added 25884 

100.201—100.209  (Subpart  B) 
Redesignated  from  100.735- 
31—100.735-39  (Subpart  C) 
and  heading  revised 25884 

100.301—100.307  (Subpart  C) 
Redesignated  from  100.735- 
41-109.735-47  and  heading 
revised 25884 

100       (Subpart       D)    Heading 

added 25884 

100       (Subpart       E)    Heading 

added 25884 

100.601—100.670     (Subpart     P) 

Added 25884,  25885 

100.670    (c)  revised 25884 

100.735-1—100.735-6      (Subpart 

A)  Heading  removed >  25884 

100.735-11—100.735-22  (Subpart 

B)  Heading  removed 25884 

100.735-1—100.735-22 

Redesignated  ■• 

100.101—100.122       (Subpart 

A)  and  heading  added ^5884 

100.735-31—100.735-39  (Subpart 

C)  Redesignated  as 
100.201—100.209       (Subpart 

B)  and  heading  revised 25884 

100.735-41—100.735-47  (Subpart 

D)  Redesignated  as 
100.301—100.307       (Subpart 

C)  and  heading  revised 25884 

102.52  Revised 37755 

102.53  Revised 37755 

102.54  Revised 37755 

102.55  Revised 87756 

102.56  Revised 37756 

102.57  Revised 37756 

102.58  Revised 37756 

102.59  Revised 37756 

Chapter  V — Wago  and  Hour  Division, 
Deportment  of  Labor 

502    Added 35163 

516  Authority  citation  correct- 
ed  46530 

516.31    (b)  and  (c)  revised 45726 

530  Authority  citation  revised; 
section  authority  citations 
removed 45721 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1  THROUGH  NOVEMBER  30,  1988 


TITLE  29  Chopt«r  V— Con.  Pmce 

530.1—530.12        (Subpart        A) 

Heading  added 45722 

530.1  (b)  through  (j)  redesig- 
nated  as   (c)   through   (k); 

new  (b)  added 45722 

530.2  Revised 45722 

530.3  Heading  revised 45722 

530.4  Heading  revised;  (c)  re- 
moved; OMB  number 
amended 45722 

530.6  Heading  revised 45722 

530.7  Heading  revised 45722 

530.8  Heading  revised 45722 

530.10    Heading  revised 45722 

530.13    Removed 45722 

530.101-530.105     (Subpart     B) 

Added 45722 

530.201—530.206     (Subpart     C) 

Added 45723 

530.301—530.304     (Subpart     D) 

Added 45724 

530.401—530.414     (Subpart     E) 

Added 45725 

801    (Subchapter   C   and   Part) 

Added:  interim 41497 

801.10  (b)  corrected 43320 

801.11  (a)  and  (c)  corrected 43320 

801.12  (b).  (cK2).  and  (e)(1) 
corrected 43320 

801.22    (c)(4)  corrected 43320 

801.30    (a)     introductory     text 

and  (c)  corrected 43320 

801.42  (a)  (1)  and  (4)  correct- 
ed  43320 

801.60    Corrected 43320 

801.67    (b)  corrected 43320 

801.72    Corrected 43320 

Chapter  XVII— Occupotionai  Saf«ty 
and  Hoalth  Administration,  Dapart- 
m«nt  of  Labor 

1910.20  (Subpart  C)    Authority 

citation  revised 38162 

1910.20    Revised  (effective  date 

pending  in  part) 38163 

1910.95    Existing       reg\ilations 

unchanged 26437 

1910.176—1910.190  (Subpart  N) 

Authority  citation  revised 34737 

1910.177    (b)     amended;     (d)(5) 

and  Appendix  B  revised 34737 

1910.1001  Partial  deferral  ex- 
tended to  7-21-89;  Appendix 
H  Note  revised 27346 


Page 

(c).  (d)  (1)  through  (5).  and 
(7)(ii).  (e)(1).  (f)(1)  (i),  (ii), 
(ill),  (v).  (vi).  (viU).  and  (2) 
(i)  and  (iv).  (gKl)(iii).  (hMl) 
introductory  text.  (3)  (ill) 
and  (iv),  (i)(l)(i).  (2Ki)  and 
(3)  (i)  and  (iU).  (j)(4Ki)  and 
(5)(i),  and  (l)(l)(i)  and  (4)(i) 
revised;  ( o )( 1 )  amended; 
(o)(3)  added  (effective  date 
pending  in  part) 35625 

Technical  correction 37080 

1910.1047  (mXl)(ii)  and  (2KiU) 
revised. 27960 

1910.1048  Effective  date  de- 
ferred in  part 33807 

OMB  number 45082 

Compliance  date  extended 47188 

1910.1101    Introductory      Note 

revised 27346 

1910.1200    Compliance  notice 27679 

1915.97    Compliance  notice 27679 

1915.99    Compliance  notice 27679 

1917.28    Compliance  notice 27879 

1918.90    CompUance  notice 27679 

1926.58  Partial  deferral  ex- 
tended to  7-21-89;  Appendix 

I  Note  revised 27346 

(c).  (e)  (1)  and  (2),  (f)(1)  (U) 
and  (iii)  and  (2)  (U)  and  (iU). 
(f)(4).  (gKl)(i)  introductory 
text  and  (ii).  (3).  (h)(l)(iU). 
(i)  (1)  and  (2).  (JKlKiii). 
(kK2)(vl)(A)  and  (3Ki). 
(mKlKi).  (nKl)(i)  and  (oK2) 
revised;  (kKlKi)  and  (o)(l) 
amended      (effective      date 

pending  in  part) 36627 

Technical  correction. 37080 

1926.59  Revision  at  52  PR 
31877  deferred 27679 

1926.302  (e)  heading.  (1).  and 
(12)  corrected;  CPR  correc- 
tion.  36009 

1926.550—1926.556  (Subpart  N) 

Authority  citation  revised 29139 

1926.550    (g)  added 29139 

Technical  correction 35953 

1928.21    Compliance  notice 27679 

1952.117    Added 43689 

1952.374  Added 48258 

1952.375  Revised 48258 

1952.376  Revised 48259 

1978    Revised 47681 
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Choptor  XXV — Pension  and  Welfare 
Benefits  Administration,  Depart- 
ment of  Labor 

Page 

2560  Authority  citation  re- 
vised  37476 

2560.5021-1    Added 37476 

2570    Added 37480 

Chapter  XXVI— Pension  Benefit 
Guaranty  Corporation 

2610  Authority  citation  re- 
vised  39258 

2610.10    (b)(1)  corrected 25722 

2610.22  (b)  corrected 25722 

2610.23  (a)  and  (d)(3)  correct- 
ed  25722 

2610.26    (b)  corrected 25722 

2610.34    (b)(6)  corrected 25591 

2610.34  (a)(6)(il).  (7)(ii).  and 
(8)  introductory  text,  and 
(ii)  introductory  text  cor- 
rected  25722 

2610    Appendixes     A     and     B 

amended;  interim 38005 

Appendix  A  amended 39258 

Appendix  B   amended;   int«r- 

im 40222.  45905 

Technical  correction 47901 

2619  Authority  citation  re- 
vised  40223 

2619    Appendix  B  amended 30675. 

49223 
2622    Authority      citation      re- 
vised  39258 

2622    Appendix  A  amended. 39258 

2644    Appendix     A     amended...24934, 

38289 

2676.15    (c)  table  amended 27680. 

30676.  35812.  40224.  45906 

Title  29— Proposed  Rules: 

97 ~ 44718 

IDS 33900 

602.„ 27304 

SM 43899.  46657 

"   S3S 43899.  45657 

529 43899.  45657 

1470. 44716 

1625 26788.  26789.  27360 

1910 24956. 

26790.  29822.  29920,  30512,  33149. 

33823.  34708.  34780.  37591.  37595, 

38738,  39581 
1915 26790. 

29822.  30512,  33823,  34780,  38738. 

39581,  48092-48182 


Page 

1917 29822,  30512.  38738.  39581 

1918 26790, 

29822,  30512,  33823.  34780,  38738. 

39581 

1926 29822, 

30512.  35972,  38738,  39581,  45102 

1952 34121 

1953 26797 

2510 29922 

2560 40674 

2570 40677 

2584 27704 

2589 37486 

2610 39200,  39613,  39718 


TITLE  30— MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and  Health 
Administration,  Department  of  Labor 

7.2    Corrected 25569 

7.4    (b)  corrected 25569 

7.47    ( a)(  5 )  corrected 25569 

15    Revised 46761 

56.2    Amended 32520 

Meetings 36785 

56.9000—56.9330     (Subpart     H) 

Revised 32520 

Meetings 36785 

56.9300    (d)   effective   date   de- 
ferred  41600 

56.11008    Added 32521 

Meetings 36785 

56.14000—56.14219  (Subpart  M) 

Revised 32521 

Meetings 36785 

56.14101    Table    M-2    correctly 

designated  and  corrected 44588 

56.l4il5    (a)  corrected 44588 

56.14130    (b)  correctly  designat- 
ed; (f)(2)  corrected 44588 

56.14206    (b)  corrected 44588 

56.15014    Added 32526 

Meetings 36785 

57.2    Amended 32526 

Meetings 36785 

57.9000—57.9362     (Subpart     H) 

Revised 32526 

Meetings 36785 

57.9300    (d)   effective   date   de- 
ferred  41600 

57.11008    Added 32528 

Meetings 36785 

57.14000—57.14219  (Subpart  M) 

Revised 32528 

Meetings 36785 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1  THROUGH  NOVEMBER  30,  1988 


TITLE  30  Chapter  I — Con.  Pase 

57.14101    Table    M-2    correctly 

designated  and  corrected 44588 

57.14114  Corrected 44388 

57.14115  (a)  corrected 44588 

57.14130    (f)(2)  corrected. 44588 

57.15014    Added 32533 

Meetings 36785 

75.2  (c)(2)  removed;  (cK3)  re- 
designated   as    (c)(2):    new 

(c)( 2 )  revised 46786 

75.320    Removed 46786 

75.1300—75.1328     (Subpart     N) 

Revised 46786 

75. 1403-7    ( i )  removed 46786 

Chapter  II — Minerals  Management 
Service,  Department  of  the  Interior 

206  Authority  citation  re- 
vised  45084.45762 

206.101  Amended 45084 

206.102  (c)(1)  amended 45762 

206.104  (a)(2)  amended 45762 

206.105  (a)(l)(iii)  amended; 
(cK2)(vlii)  and  (eKl)  re- 
vised  45762 

206.150  (e)  (1)  and  (2)  revised 45084 

206.151  Amended 45084 

206.157  (b)(5),  (c)(2)(vlii)  and 

(e)(1)  revised. 45762 

206.159  (a)(l)(iii).    (cKlKiii) 

and  (e)(1)  revised 45762 

206.301    Redesignated  from  43 

CFR  3597.2 39461 

208.3    Table  revised 34739 

208.13    (a)  revised 34739 

218  Authority  citation  re- 
vised  43201 

218.51    (a)(1)  amended 43201 

218.155    (c)  amended 43201 

250.30    Corrected 26067 

250.33  (b)(19)(i)(A)(5)  correct- 
ed  26067 

250.34  (b)(12)(i)(A)(5)  correct- 
ed  26067 

250.45    (b)(  2 )  corrected. 26067 

250.45  (d)  corrected 26067 

250.46  (a)(6)  and  (b)  correct- 
ed  26067 

250.126    Waiver 34493 

250.134  (d)(4)(ii)  corrected 26067 

250.135  (d)(2)(iv)  correctly  re- 
vised; (d)  (3)  and  (4)  correct- 
ly redesignated  as  (d)  (4) 
and  (5);  new  (d)(3)  correctly 
added. 26067 


250.136  (b)(3)(i)  corrected 26067 

250.137  (c)(3)(iv)  corrected 26067 

250.141    (b)(7)(iii)(D)      correct- 
ed.....^  26067 

250.212    (a)  revised 27853 

251.1    Revised 25256 

256.12    Added 29886 

256.26    (a)  amended 29886 

280    Added 25256 

Chapter  VII — Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment, Department  of  the  Interior 

700.10  Revised 44363 

700.11  (d)  added 44363 

701    Authority       citation       re- 
vised  45210,47382 

Technical  correction 46976 

701.5    Amended 45210,  47382 

762    Authority       citation       re- 
vised  26584 

762.5    Amended 26584 

773    Authority       citation      re- 
vised  38890 

773.5    Added 38890 

(a)(2),  (b)  (1)  and  (4)  correct- 
ed  44145 

(a)(2)     correctly     designated; 
(b)(  1 )  corrected 44694 

773.15  (b)(1)  introductory  text 

and  (U),  (2),  and  (3)  revised....  38890 
780    Authority       citation      re- 
vised  36400, 

43604,  45210 
Technical  correction 46976 

780.21    (f)    revised;    suspension 

lifted 36400 

780.25    (c)  revised 43605 

780.37  Revised 45211 

780.38  Added 45211 

784  Authority      citation       re- 
vised  36401, 

43605,  45211 
Technical  correction 46976 

784.14    (e)    revised;    suspension 

lifted 36401 

784.16  (c)  revised 43605 

784.24    Revised 45211 

784.30    Added 45211 

785  Authority      citation       re- 
vised  40839.  47391 

785.17  (e)(5)  added 40839 

Technical  correction 43320 

785.21    (a)  revised 47391 
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815  Authority  citation  re- 
vised  45211 

Technical  correction 46976 

815.15    (b)  revised 45211 

816  Authority  citation  re- 
vised  34642, 

43605,  45212 
Technical  correction 46976 

816.46  (b)(3)  and  (cK2)  re- 
vised  43605 

816.49  (a)(3).  (5)(i)  and  (8)  sus- 
pension removed;  (a)  (1).  (3), 
(5)(1),  (8).  (10)  Introductory 
text,  (11)  and  (iv),  and  (c)(2) 
revised;  (b)(7)  removed 43605 

816.84  (b)(2)  suspension  re- 
moved and  revised;  (f) 
added 43606 

816.116  (b)(3)  (1)  and  (11)  and 
(c)  (2)  and  (4)  revised;  sus- 
pension Editorial  Note  re- 
moved  34642 

Technical  correction 35953 

816.150  Suspension  removed; 
section  revised 45212 

816.151  Suspension  removed; 
section  revised 45212 

817  Authority  citation  revised; 
section  authority  citations 
removed 34643 

Technical  correction. 46976 

Authority     citation     revlsed...43606. 

45213 
817.46    (b)(3)     and     (c)(2)     re- 
vised  43607 

817.49  (a)(3),  (5)(i),  and  (8)  sus- 
pension removed;  (a)  (1).  (3), 
(5)(i),  (8),  (10)  introductory 
text,  (U)  and  (iv).  and  (c)(2) 

revised;  (b)(7)  removed 43607 

817.84  (b)(2)  suspension  re- 
moved    and     revised;      (f) 

added 43608 

817.116  (b)(3)  (1)  and  (11)  and 
(c)  (2)  and  (4)  revised;  sus- 
pension Editorial  Note  re- 
moved  34643 

Technical  correction 35953 

817.150  Suspension  removed; 
section  revised 45213 

817.151  Suspension  removed; 
section  revised 45213 

823  Authority  citation  re- 
vised  40839 


Page 

823.11  Introductory  text  re- 
published; (b)  suspension  re- 
moved and  revised 40839 

Technical  correction .-. 43320 

823.12  (c)(2)  amended 40839 

Technical  correction. 43320 

823.14  (d)  revised 40839 

Technical  correction 43320 

827  Authority  citation  re- 
vised  47391 

827.1    Revised 47391 

842  Authority  citation  re- 
vised  26744 

842.11  (b)(l)(ll)(B)         revised; 

(b)(  1  )(111)  added 26744 

843  Authority  citation  re- 
vised.  26744 

843.12  (a)(2)  revised 26744 

901  Authority  citation  re- 
vised  25487 

901.25    Added 25487 

Corrected. 32049 

904  Authority  citation  re- 
vised  32221 

904.16    (a)  and  (b)  revised 32221 

905  Added 26575 

913.15  (1)  added 43137 

913.16  Revised 43137 

913. 17  Added 43 138 

914.15    (p)  revised;  (t)  added 45460 

914.25    Added 47952 

916  Authority  citation  re- 
vised  39086 

916.10    Revised 39086 

916.12    Revised 39470 

916.15  (h)  added 39086 

(1)  added 39470 

916.16  Revised 39470 

916.20    Revised 39087 

Authority  citation  removed 39470 

916.25    Added 39087 

917.15  (aa)  added 39261 

(z)  added 39472 

917.16  (a)  added 39472 

917.17  Heading  revised;  (d) 
added 39261 

(c)  removed 39473 

925  Authority  citation  re- 
vised  43869 

925.12    Added 43869 

925.15  (g)  added 43870 

926.16  (j)  removed;  (m)  added....  43870 

934.15    (j)  amended 39261 

934.25    Heading  correctly 

added 26246 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1  THROUGH  NOVEMBER  30,  1988 


TITLE  30  Chapter  Vli— Con.  Pace 

935.15    (ff )  added 26594 

938    Authority      citation      re- 
vised  43439 

938.12    Removed 43439 

938.15  (1)  revised:  (o)  added 43439 

938.16  (g)  and  (h)  removed 43439 

944    Authority      citation      re- 
vised  31325 

944.15    (m)  added 31325 

948    Authority       citation      re- 
vised  32619 

948.25    (b)  added 32619 

Title  30— Proposed  Rules: 

7 2SS69.  32257 

20 30312 

25 25569,  32257 

50 45878 

56 . 46487 

57 45487 

75 26449.  28673.  30312.  32257.  33505 

77 30312 

202 26942 

203 26942 

206 26942.  47829 

212 26942 

250 25349.30705 

256 31424.38739 

281 31424.  38739 

282 31442.  38739 

652 36582 

701 29310.  36404 

736 27361 

740 27361.  36404 

750 .. 27361.  36404 

761 43970 

773 29343.  36404 

785 29310.  43970 

816 43970 

817 43970 

843... 29343.  36404 

890.....* 36582 

906 39105 

913 42973 

914 47224 

915 26606,  27362 

916 43449 

917 24957.  32922 

925 _ 30449.  34128.  43450 

93 1 „ 44202 

934 26280 

935 29746. 

33150.  36585.  41208.  47225 

938 39316.  39489 

942 26566 

943 37599 

946 30450.  42974 

951 42976 


TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

Subtm*  A— Offic*  of  th«  SMr«tary 
of  tho  Troatury 

Pmge 

25    Revised. 25426 

Choptor  I — Monotory  Officos, 
Doportmont  of  tho  Troosury 

103    Exemption  withdrawn 32221 

103    Appendix  revised 40064 

Choptor  II — Fiscal  Sorvico, 
Doportmont  of  tho  Troatury 

316    Updated  tables 37523 

321    Revised 37511 

321.1    (f)  and  (j)  corrected 39581 

321.23    (b)  corrected 39581 

321    Appendix  corrected 39581 

330    Revised 37519 

330.7    Corrected 39404 

342    Updated  tables 37523 

351    Updated  tables 37523 

Chapter  V — Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury 

500    Specially    designated    na- 
tionals list 44397 

515    Specially    designated    na- 
tionals list 44398 

Technical  correction 48368 

515.559  (c)  revised 47527 

515.560  (c)    introductory    text, 
(d)  (1),  (2).  and  (g)  revised; 
(c)    (4)    and    (5)    removed; 
(c)(6)  redesignated  as  (c)(4);      "^ 
(1)  and  (k)  added 47527 

515.563    (d)  added 47529 

515.701    (c)  added 47530 

515.901    Amended 47530 

560.901  (Subpart  I)    Added 37556 

565.503    (d)  and  (e)  revised 32222 

565.901    Added 37556 

Title  31— Proposed  Rules: 

103 31370,  32323,  43736,  45774.  46634 

210 28233.  30512 
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TITLE  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  tho  Secretory  of 
Defense 

Page 

85    Added 33123 

95    Added 45085 

159    Revised 44877 

173    Added;  interim 28637 

Revised 42948 

173.1    (a)  corrected 30839 

191    Revised 30990 

199.1  (p)  redesignated  as  (q); 

new  (p)  added 27961 

199.2  (b)  amended 27962.  28881 

Effective  date  deferred...33808.  38947 

199.4    (c)(3)(i)  revised 25328 

(f)  (5)  and  (6)  redesignated  as 
(f)  (6)  and  (7);  new  (f)(5) 

added 27962 

(g)(6)  revised 28881 

(eK4)(i)  and  (ilKA)  revised 33468 

Effective  date  deferred 33808 

(f)(3)(U)(B)  redesignated  as 
(f)(3)(U)(C)  and  revised;  new 

(f)(3)(ii)(B)  added *: -.34290 

Effective  date  deferred 38947 

(dK3)(il)  revised 46461 

199.6  (b)(4)(vli)  introductory 
text  and  (A)(i)  introductory 
text  revised;  (bK4)(vii)(A)(2) 
and  (B)  note  removed; 
(b)(4)(vll)(A)  (3)  and  (4)  re- 
designated as  (bK4)(vli)(A) 
(2)  and  (5);  new 
(bX4)(vii)(A)(3)  revised;  new 
(b)(4)(viiKA)(4),   (C)(6)   and 

(D)  added 28881 

Effective  date  deferred 33808 

(a)(8)  amended 34290 

Effective  date  deferred 38947 

199.14  (f)  and  (g)  redesignated 
as    (g)    and    (h);    new    (f) 

added 27962 

(f),  (g),  and  (h)  redesignated 
as  (g).  (h),  and  (1);  new  (g)(2) 
redesignated  as  (g)(3);  new 

(f)  and  (g)(2)  added 28882 

(f)(l)(i)(B)(2)  revised 30996 

(a)(1)  introductory  text.  (i)(A) 
and  (C)(J).  (ii)(C)  introduc- 
tory text,  and  (Hi)  Introduc- 
tory text.  (A)(3),  (D)  (1),  (2), 
(4),  and  (5),  (E)(1)  introduc- 
tory  text,   (.iKbb)   and   (it). 


Pace 

and      (GK5)      introductory 

text,  (vt),  and  (vii)  revised 33469 

(a)(l)(li)(C)  (2)  and  (3)  and 
(D)(3)  removed;  (a)(l)(li)(C) 
(4)  through  {8)  and  (D)  (4) 
through  (9)  redesignated  as 
(a)(l)(li)(C)  (2)  through  (6) 
and  (D)  (3)  through  (.8);  new 
(a)(l)(ii)(C)  (7).  («)  and  (9) 
added;    new    (a)(lKUKD)(3) 

revised 33469 

Effective  date  deferred 33808 

(a)(2)  redesignated  as  (a)(3); 
new  (a)(3)  introductory  text 

revised:  new  (a)(2)  added 34290 

Effective  date  deferred 38947 

(a)(l)(iii)(E)(lKu)  revised 41332 

208    Removed 27511 

239a    Removed 30676 

239b    Removed 30676 

266    Section  headings  correctly 

designated 26246 

273.5    (b)  and  (c)  removed;  (d) 

redesignated  as  new  (b) 27162 

276  Removed *. 39262 

277  Added .^....39202 

292    Revised 25157 

298b    Added 36968 

3»lb    Removed 43201 

351c    Removed 43201 

356    Revised 46446 

375    Revised 30996 

385  Added 29329 

Technical  correction 30754 

386  Added 29454 

387  Added 29330 

Technical  correction 30754 

389    Added 29456 

Chapter  V — Department  of  the  Army 

505.1  (g)  revised 43690 

651    Revised -. 46324 

Chapter  VI — Deportment  of  the 
Navy 

706.2  Table  One  amended 25488 

Table  Three  amended 25488 

Table  Five  amended 25488, 

30427,  40880,  45270 

Chapter  VII — Department  of  the  Air 
Force 

838    Added 30255 
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ISA— LIST  OF  CFR  SEaiONS  AFFEaED 
CHANGES  JULY  1  THROUGH  NOVEMBER  30,  1988 


TITLE  32 —Con. 

Chaptsr  XII — D«f«nt«  Leglttio 

1285    Revised 27963 

1285.8  (e),  (f),  and  (g)  redesign 
nated  as  (f),  (g).  and  (hf, 

new  (e)  added 38716 

1285    Appendix  O  amended 38716 

1293    Added 46462 

Choptvr  XVI— S«l«cHv«  S«rvic« 
Systmn 

1636.9  (c)  and  (d)  removed 25328 

Chaptsr  XIX — C«ntral  lnt«llig«nc« 
Ag«ncy 

1900.43  (e)  added 32388 

1900.44  Added 32388 

Chaptor  XX — Information  Socurlty 
Ovoraight  Offico 

2003.20    Revised 38279 

Tide  32— Proposed  Rules: 

58 33151 

190 44909 

219 45661.  46745 

230 36331 

231 35331 

231a. 35331 

279 ; 44716 

806b „ 45776 

863 46777 

TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Choptor  I — Coost  Guard,  Dopartmant 
of  Transportation 

1    Authority  citation  revised 30259 

1.01-60    (a)    introductory    text 

amended 25119 

1.01-70    (b)  amended 25119 

Revised 30259 

1.05-1  (c)  introductory  text,  (i) 
introductory  text,  and  (j)  in- 
troductory text  amended 25119 

3.05-20    (b)  revised 24935 

3.05-25    (b)  revised 24935 

3.05-30    (b)  revised 24935 

3.05-35    (b)  revised 24935 

3.25-05    (a)  revised 25119 

4.02    Table  corrected 24936 


Pace 

19.06  Heading   and   (b)   intro- 
ductory text  amended 25119 

26.08    (b)      Introductory      text 

amended 25119 

54.07  Amended 25119 

67.10-25    (a)  introductory  text 

amended 25119 

67.50-10    Heading   and   (a)   re- 
vised  25119 

67.50-40    Removed 26119 

81.18    (b)  amended 25119 

89.18    (a)  amended 26120 

100    Temporary         regulations 

list 29678.  41162 

100.36-01-88    Added        (tempo- 
rary)  39274 

100.35-0663    Added         (tempo- 
rary)  31327 

100.35-0564    Added         (tempo- 
rary)  31326 

100.36-07-18    Added        (tempo- 
rary)  24936 

100.35-T07-29    Added     (tempo- 
rary)  40881 

100.36-774    Added           (tempo- 
rary)  38717 

100.36-8-88-12    Added    (tempo- 
rary)  24937 

100.35-8-88-16    Added    (tempo- 
rary)  33126 

100.36-0902    Added         (tempo- 
rary)  26247 

100.35-0919    Added         (tempo- 
rary)  26248 

100.36-0921    Added         (tempo- 
rary)  26771 

Removed 29677 

100.35-0927    Added         (tempo- 
rary)  29467 

100.36-0928    Added         (tempo- 
rary)  29468 

100.36-11-88-05    Added  (tempo- 
rary)  31866 

100.106    Added 39273 

100.508  Added 36070 

Implementation  (temporary)....  35070 

100.509  Added  (temporary) 29677 

110    Authority      citation      re- 
vised  44400 

110.60    (y)  and  (y-1)  added 44400 

110.158    (a)  (2),  (3).  and  (6)  re- 
vised  29032 

110.224    (e)(2)  revised 37557 

114.05    (1)  amended 25120 

114.50    Amended 25120 
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116.16    (a)  and  (b)  amended 25120 

116.20    (a)  and  (c)  introductory 

text  amended 26120 

117.147  (a)(1)  added  (tempo- 
rary)  36274.46449 

117.191    (b)  amended 25120 

117.255  (a)  revised  (tempo- 
rary)  29034 

(a)  revised  (temporary  revi- 
sion of  (a)  at  63  FR  6985  re- 
voked)  29037 

(aKl)(lv).72).  aiid  (3)  revised.....37568 

117.261    (ee)  revised 31858 

Revised 32390 

1 17.285    Added 30261 

117.287    (d)(3)  added 26249 

117.422    Redesignated         from 

117.423 27681 

117.423*'  Redesignated  as 

117.422:  new  117.423  added 27681 

117.600    Added 46871 

117.525  (a)  revised  (tempo- 
rary)  29680 

117.549    Revised  (temporary) 36453 

117.739  (n)  added  (tempo- 
rary)  34077 

117.821    (b)(6)  added 26249 

117.899    Revised 38717 

117.931    Removed 28883 

130.4    (a)  and  (d)  amended;  (c) 

revised 25120 

130.6  (d)  amended 26120 

130.7  (a)  amended 25120 

130.8  (b)  (1).  (2).  (3)  (Hi).  (Iv), 
(vl)  Introductory  text,  and 
undesignated  text  following 

(vi>,  and  (4)  amended 26120 

130.9  (d)  and  (e)  introductory 

text  amended 25120 

130.11  (e)  and  (g)  amended 25120 

130.12  (b)(3)  amended. 25120 

131.4    (a),     (g),     (h).     and     (1) 

amended;  (b)  revised 26120 

131.6  (a)  (1).  (2).  (3)  (iv)  and 
(V).  and  (4)  and  (f)  amend- 
ed  25120 

131.7  (b)  introductory  text 
amended 25120 

131.8  (b)  amended 26120 

132.3  (b)  amended 26120 

132.4  (a),  (b).  and  (c)  amend- 
ed.  26120 

132.6  (c)  amended 26120 

132.7  (a)  amended 26120 

132.8  (b)  (1),  (2),  (3)  (ill),  (iv). 
(vi)   Introductory    text   and 


PMe 

undesignated  text  following 

(vl),  and  (4)  amended 25120 

132.9    (d)  and  (e)  introductory 

text  amended 26120 

32.11  (b)(4)  amended 26120 

36.9    Amended 26120 

36.3  Amended 26120 

37.5  Amended 26120 

37.101  Amended 26120 

37.103    Amended 25121 

37.506    Amended 25121 

40.7    (a)  amended 25121 

40.16    (b)  amended 25121 

44.30-6    (a)  amended 25121 

48.211    Introductory  text 

amended 25121 

48.217    (a)  amended 25121 

48.603    Amended 26121 

49.203  (a)  introductory  text, 
(c),  and  (d)  introductory 
text  amended 25121 

49.205  (a)  amended 25121 

49.707    (c)  amended 25121 

49.799    (a)  amended 25121 

50.106    (b)  amended 26121 

60.106    Amended 25121 

53.103    (d)  amended 25121 

53.105  (b)  introductory  text 
amended 25121 

53.203    Amended 25121 

63.206  Tables  1  and  2  amend- 
ed  28121 

64.106  (c)  amended 26122 

54.108    (a)    Introductory    text 

and  (d)  amended 25122 

66.110    (a)    introductory    text 

and  (d)  amended 26122 

56.210    (b)  amended 25122 

57.04  (b)  and  (d)(5)  amend- 
ed  26122 

57.06  (c)  and  (d)  amended 25122 

67.24a    (b)(1)         introductory 

text  amended 26122 

67.102  Introductory  text 
amended 25122 

67.110    Amended 25122 

57.144    (a)  amended 25122 

57.147    (a)  amended 25122 

57.202    Introductory  text 

amended 25122 

57.208    Amended 26122 

57.302    (a)  amended 25122 

57.306    (a)  and  (c)  amended 26122 

59.12  (c)  introductory  text 
amended 25122 
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TITLE  33  Chaptar  I— Con.  PBce 

159.15    (a)     introductory     text 

and  (c)  amended 25122 

159.17    (a)  and  (c)  amended 25122 

159.19    (a)  amended 25122 

159.201    (a)    introductory    text 

amended 25122 

159.205    (J)  and  (k)  amended 25122 

160.7    (c)  amended 25122 

164.41    (a)(3)  amended 25122 

165    Temporary         regulations 

list 29678,  41162 

165.T33    Added  (temporary) 27681 

165.T194    Added  (temporary) 44878 

165.T242    Added  (temporary) 31859 

165.T243    Added  (temporary) 31860 

165.T0540    Added            (tempo- 
rary)  30261 

165.T0548    Added            (tempo- 
rary)  26772 

165.T835    Added  (temporary) 32390 

165.T840    Added  (temporary) 36970 

165.T846    Added  (temporary) 41164 

165.T0901    Added            (tempo- 
rary)  29459 

165.T0903    Added            (tempo- 
rary)  37558 

CanceUed 44878 

165.T1122    Added            (tempo- 
rary)  30839 

165.T1123    Added            (tempo- 
rary)  30840 

185.T1165    Added            (tempo- 
rary)  39605 

165.121    Added 31858 

165.705    Added 38718 

165.710    Added 38719 

165.1110    Removed 40415 

166.200    (d)(39)(i)  revised. 36454 

(d)(39)(i)     first     and     second 

tables  corrected 37671 

174.7    Amended 25122 

174.125    Revised 25122 

179.19    Revised 25122 

181.31    (a)  and  (b)  amended 25122 

181.33    Amended 25122 

183.5    (a)  amended 25123 

Revised 36971 

183.430    (a)(2)(i)  revised 36971 

183.435    (a)(5)  removed;  (a)  (3) 

and  (4)  revised 36971 

Chapter  II — Corps  of  Enginoors, 
Doportmont  of  Iho  Army 

209    Authority      citation      re- 
vised  27512 


Pmge 

209.170    (a)  removed 27512 

209.190    Redesignated    as   Part 

245  and  revised 27513 

245    Redesignated  from  209.190 

and  revised 27513 

334.75    Added;  interim 47802 

334.410  (b)  heading.  (1).  and 
(2)(i)  designation  and  head- 
ing removed;  (b)(2)  redesig- 
nated as  (b)  and  heading  re- 
vised; (d)  (2)  and  (4)  re- 
vised  47953 

334.778    Added 27682 

Title  33 — Proposed  Rules: 

66 27708 

100 26281,  26449.  28018 

110 36470 

117 24958. 

30314,  34129,  34130.  35094.  36471. 

36472,  37003,  44038,  46885 

126 37792 

127 37792 

135 37794 

151 43622.44617 

156 43622.44617 

158 43622.  44617.  46977 

160 35095 

164 27708 

165 27711,  28019.  28890 

166 24959.  26282.  27711.  29058 

334 47226 

TITLE  34— EDUCATION 

Subtitio  A — Offico  of  tho  Socrotory, 
Doportmont  of  Education 

30  Authority  citation  revised 33425 

30.1—30.2    (Subpart    A)    Added      - 

(effective  date  pending) 33425 

30.60—30.62  (Subpart  E) 
Added  (effective  date  pend- 
ing)  33425 

30.70  (Subpart  P)  Added  (ef- 
fective date  pending) 33426 

31  Revised  (effective  date 
pending).. 31821 

Choptor  II — Offico  of  Elomontory 
and  Socondory  Education,  Doport- 
mont of  Education 

219  Authority  citation  re- 
vised  39019 

219.2  (a)(2)  removed;  (a)(1)  re- 
designated as  (a);  new  (a) 
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and  (b)  (1)  and  (2)  amended 

(effective  date  pending) 39019 

219.4    (c)     amended    (effective 

date  pending) 39019 

219.21  (b)     revised     (effective 

date  pending) 39019 

219.22  (b)  removed;  (a)  desig- 
nation and  heading  removed 
(effective  date  pending) 39019 

222.3    Amended  (effective  date 

pending) 39019 

222.26    Removed  (effective  date 

pending) 39019 

222.37  (a)  revised;  (b).  (c)  and 
(d)  redesignated  as  (c),  (d) 
and  (e);  new  (b)  added;  new 
(c)  revised  (effective  date 
pending) 39019 

222.61  (a)(2)  introductory  text 
amended;  (b)(1)  revised;  (b) 
(2)  and  (3)  redesignated  as 
(b)(l)(iii)  and  (2)  (effective 
date  pending) 39020 

222.98    (b)     revised     (effective 

date  pending) 39020 

222.100    Suspended      (effective 

date  pending) 26773 

Removed  (effective  date  pend- 
ing)  39020 

Chapter  III— Offico  of  Special  Educa- 
tion and  Rehabilitative  Services, 
Department  of  Education 

316    Added       (effective       date 

pending) 45732 

318    Revised      (effective     date 

pending) 45734 

327  Authority  citation  re- 
vised  28350 

327.2    (b)  revised  (effective  date 

pending) 28351 

327.10  Introductory  text  re- 
published; (a)  through  (e) 
revised  (effective  date  pend- 
ing)  28351 

327.31    (g)    amended    (effective 

date  pending) 28351 

327.40  Introductory  text  and 
(b)    revised    (effective    date 

pending) 28351 

(b)  corrected 29988 

330  Authority  citation  re- 
vised  41085 


Pace 

330.1  (b)  and  (c)  amended;  (d) 
and  authority  citation  added 
(effective  date  pending) 41085 

330.3  Removed  (effective  date 
pending) 46085 

330.4  (a)  and  (b)  designation 
and  heading  removed;  sec- 
tion amended  (effective  date 
pending) 41085 

330.30    (Subpart    C)    Removed 

(effective  date  pending) 41085 

330.50  (a)  amended;  (b)  re- 
moved; (c)  redesignated  as 
(b)  (effective  date  pend- 
ing)  41085 

331  Authority  citation  re- 
vised  41085 

331.1    Amended  (effective  date 

pending) 41085 

331.3  Removed  (effective  date 
pending) 41085 

331.4  (a)  and  (b)  designation 
and  heading  removed;  sec- 
tion amended 41085 

331.30  (Subpart  C)    Removed 41085 

331.50  Revised 41085 

367    Added       (effective       date 

pending) 26978 

367.20  OMB  numbers 35071 

367.21  OMB  numbers 35071 

Chapter  IV— Office  of  Vocational 
and  Adult  Education,  Department 
of  Education 

400.1  (b)(5)  and  authority  cita- 
tion revised 35258 

401.13  (a)(1)  and  authority  ci- 
tation revised 35258 

401.19  (a)(6)  introductory  text 
and  authority  citation  re- 
vised  35258 

401.51  (d)  and  authority  cita- 
tion revised 35259 

401.55    Revised 35259 

401.92  (d)  and  authority  cita- 
tion       revised;        Example 

amended 35259 

401.94    (b)(l)(iv)  and  authority 

citation  revised 35259 
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TITLE  34— Con. 

Chapter  V — Offic*  of  Bilingual  Edu- 
cation and  Minority  Languogo*  Af- 
fairs, Doportmont  of  Education 

500  Authority      citation      re-     Pwe 
vised 39218 

500.1  (e),  (g),  and  (1)  removed; 
(f)  and  (h)  through  (k)  re- 
designated as  (e)  through 
(i);  (a)  through  (i)  authority 
citations  revised  (effective 
date  pending) 39218 

500.3  (a)  introductory  text 
amended:  (a)(2)  (i).  (iv),  and 
(v),  (b),  and  authority  cita- 
tion revised:  (a)(2)(vi)  and 
(d)  added  (effective  date 
pending) 39218 

500.4  (b)  revised:  (c)  added  (ef- 
fective date  pending) 39219 

500.10  Authority  citation  re- 
vised  39219 

500.11  Authority  citation  re- 
vised  39219 

500.12  Added  (effective  date 
pending) 39219 

500.20    (Subpart    C)    Removed 

(effective  date  pending) 39219 

500.50  Authority  citation  re- 
vised  39219 

500.51  (d)  and  (e)  amended:  (f) 
added:  authority  citation  re- 
vised (effective  date  pend- 
ing)  39219 

500.52  (b)(4)  removed:  (b)  (5) 
and  (6)  redesignated  as  (b) 
(4)  and  (5):  authority  cita- 
tion revised  (effective  date 
pending) 39219 

501  Authority  citation  re- 
vised.  39219 

501.1  (a),  (b),  and  (c)  amended: 
authority  citation  revised 
(effective  date  pending) 39219 

501.2  Authority  citation  re- 
vised  39219 

501.3  (b)  and  authority  cita- 
tion revised:  (c)  added  (ef- 
fective date  pending) 39219 

501.4  Authority  citation  re- 
vised  39219 

501.10  (b)  introductory  text, 
(c),  and  authority  citation 
revised  (effective  date  pend- 
ing)  39219 


501.11  Authority  citation  re- 
vised  39220 

501.20  (a)(1)  and  (b)(2)  amend- 
ed: (b)  (4)  and  (5)  added:  au- 
thority citation  revised  (ef- 
fective date  pending) 39220 

501.21  (cK3)  amended:  (c)(4) 
added:  authority  citation  re- 
vised (effective  date  pend- 
ing)  39220 

501.22  Authority  citation  re- 
vised  39220 

501.23  Revised  (effective  date 
pending) 39220 

501.24  (a)  and  authority  cita- 
tion revised  (effective  date 
pending) 39220 

501.25  Authority  citation  re- 
vised  39220 

501.26  Added  (effective  date 
pending) 39220 

501.30  (c)  amended:  authority 
citation    revised    (effective 

date  pending) 39220 

501.31  Authority  citation  re- 
vised  39220 

501.32  Authority  citation  re- 
vised  .'. 39220 

501.33  Heading,  (a)  introducto- 
ry text  and  (3),  and  author- 
ity citation  revised  (effective 

date  pending) 39220 

501.34  Authority  citation  re- 
vised  39220 

501.40  (c)  added:  authority  ci- 
tation revised  (effective  date 
pending) 39220 

501.41  Authority  citation  re- 
vised  39220 

501.42  Added  (effective  date 
pending) 39220 

524  Authority  citation  re- 
vised  39221 

524.1  (b)(2)  and  authority  cita- 
tion revised  (effective  date 
pending) 39221 

524.2  (a)(2)  revised:  (a)(3) 
added:  (b)  removed:  (c)  re- 
designated as  (b):  new  (b)(2) 
and  authority  citation  re- 
vised (effective  date  pend- 
ing)  39221 

524.3  (b)  and  authority  cita- 
tion revised:  (c)  added  (ef- 
fective date  pending) 39221 


NOVEMBER  1988 
CHANGES  JULY  1  THROUGH  NOVEMBER  30,  1988 


119 


Page 

524.4  (b)  and  authority  cita- 
tion revised  (effective  date 
pending) 39221 

524.10  Authority  citation  re- 
vised  39221 

524.20  (a)(1)  and  (b)(1)  amend- 
ed: authority  citation  re- 
vised (effective  date  pend- 
ing)  39221 

524.21  (a)  and  authority  cita- 
tion revised:  (cKl)  amended 
(effective  date  pending) 39221 

524.30  Authority  citation  re- 
vised  39221 

524.31  Authority  citation  re- 
vised  39221 

524.32  Authority  citation  re- 
vised  39221 

524.33  Authority  citation  re- 
vised  39221 

524.40  Authority  citation  re- 
vised  39221 

525  Authority  citation  re- 
vised  39221 

525.1  Authority  citation  re- 
vised  39221 

525.2  Authority  citation  re- 
vised  39221 

525.3  (b)  and  authority  cita- 
tion revised:  (c)  added  (ef- 
fective date  pending) 39221 

525.4  Authority  citation  re- 
vised 39221 

525.10    (a)  (irajrid  (2)  ameii^^^^^ 
(aK3)  added:  authority  cita- 
tion revised  (effective  date 
pending) 39221 

525.20  Section  amended:  au- 
thority citation  revised 39221 

525.21  Authority  citation  re- 
vised  39221 

525.30  Authority  citation  re- 
vised.  39221 

525.31  Authority  citation  re- 
vised.  39221 

525.32  Authority  citation  re- 
vised  39221 

525.33  Authority  citation  re- 
vised.  39222 

526  Authority  citation  re- 
vised.  39222 

526.1  Authority  citation  re- 
vised  39222 

526.2  Authority  citation  re- 
vised.  39222 


Page 

526.3  (b)  and  authority  cita- 
tion revised:  (c)  added  (ef- 
fective date  pending) 39222 

526.4  Authority  citation  re- 
vised  39222 

526.10  Authority  citation  re- 
vised  39222 

526.20  Authority  citation  re- 
vised  39222 

526.30  Authority  citation  re- 
vised  39222 

526.31  Authority  citation  re- 
vised  39222 

526.32  (d)  authority  citation 
and  section  authority  cita- 
tion revised  (effective  date 
pending) 39222 

526.33  Section  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 39222 

526.40  Authority  citation  re- 
vised  39222 

548  Authority  citation  re- 
vised  39222 

548.1  Authority  citation  re- 
vised  39222 

548.2  Authority  citation  re- 
vised  39222 

548.3  Revised  (effective  date 
pending) 39222 

548.4  (a)  and  (b)  designation 
removed:  section  amended: 
authority  citation  revised 
(effective  date  pending) 39222 

548.10  (c)  (1)  and  (2)  amended: 
authority  citation  revised 
(effective  date  pending) 39222 

548.11  Authority  citation  re- 
vised  39222 

548.20  Authority  citation  re- 
vised  39222 

548.30  (b)  and  authority  cita- 
tion revised  (effective  date 
pending) 39222 

548.31  Authority  citation  re- 
vised  39222 

548.32  (d)  amended:  authority 
citation     revised     (effective 

date  pending) 39222 

548.40  Authority  citation  re- 
vised  39222 

561  Authority  citation  re- 
vised  39222 

561.1  Authority  citation  re- 
vised  39222 


20-145  0-88 
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TITLE  34  Chopfvr  V— Con. 

561.2  Authority  citation  re- 
vised  39222 

561.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39222 

561.4  Authority  citation  re- 
vised.  39222 

561.10    Amended  (effective  date 

pending) 39222 

561.20    Revised  (effective  date 

pending) 39223 

561.30  Authority  citation  re- 
vised  39223 

561.31  Authority  citation  re- 
vised  39223 

561.32  Authority  citation  re- 
vised  39223 

561.40  Heading  and  authority 
citation  revised;  existing 
text  designated  as  (b);  (a) 
added  (effective  date  pend- 
ing)  39223 

561.41  Authority  citation  re- 
vised  39223 

562  Authority  citation  re- 
vised  39223 

562.1  Authority  citation  re- 
vised  39223 

562.2  (b)(lKiii)  corrected 24937 

Authority  citation  revised 39223 

562.3  Authority  citation  re- 
vised.  39223 

562.4  Authority  citation  re- 
vised  39223 

562.5  Authority  citation  re- 
vised  39223 

562.10  Authority  citation  re- 
vised  39223 

562.11  Authority  ciUtion  re- 
vised  39223 

562.20  Authority  citation  re- 
vised  39223 

562.30  Authority  citation  re- 
vised.  39223 

562.31  Authority  citation  re- 
vised.  39223 

562.40  Authority  citation  re- 
vised  39223 

562.41  Authority  citation  re- 
vised  39223 

562.42  Authority  ciUtion  re- 
vised  39223 

562.43  Authority  citation  re- 
vised  39223 


P««e 


562.44  Authority  citation  re- 
vised.  39223 

562.45  Authority  citation  re- 
vised  39223 

562.46  Authority  citation  re- 
vised.  39223 

562.47  Authority  citation  re- 
vised  39223 

573  Authority  citation  re- 
vised.  39223 

573.1  Authority  citation  re- 
vised  39223 

573.2  Authority  citation  re- 
vised  39223 

573.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39223 

573.4  Authority  citation  re- 
vised.  39223 

573.10  Authority  citation  re- 
vised.  39223 

573.30  Authority  citation  re- 
vised.  39223 

573.31  Authority  citation  re- 
vised  39223 

574  Authority  citation  re- 
vised  39223 

574.1  Authority  citation  re- 
vised  39223 

574.2  Authority  citation  re- 
vised.  39223 

574.3  (b)  and  authority  cita- 
tion revised:  (O  added  (ef- 
fective date  pending) 39223 

574.4  Authority  citation  re- 
vised  39223 

574.10  Authority  citation  re- 
vised  39223 

574.20  Authority  citation  re- 
vised  39223 

574.30  Authority  citation  re- 
vised.  39223 

574.31  Authority  citation  re- 
vised.  39223 

574.32  (bK2Kiv)  authority  cita- 
tion and  (g)  authority  cita- 
tion revised  (effective  date 
pending) 39223 

574.33  Authority  citation  re- 
vised.  39223 

574.40  Authority  citation  re- 
vised  39223 

581  Authority  citation  re- 
vised.  39223 


NOVEMBER  1988 
CHANGES  JULY  1  THROUGH  NOVEMBER  30,  1988 


121 


Page 

581.1  Authority  citation  re- 
vised  39223 

581.2  Authority  citation  re- 
vised  39223 

581.3  Authority  citation  re- 
vised  39223 

581.4  Authority  citation  re- 
vised  39223 

581.10  (e)  and  authority  cita- 
tion revised  (effective  date 
pending) ,.39224 

581.11  Authority  citation  re- 
vised  39223 

581.20  Authority  citation  re- 
vised  39223 

581.40  Authority  citation  re- 
vised  39223 

581.50  Authority  citation  re- 
vised  39223 

581.51  Authority  citation  re- 
vised  39223 

581.52  (c)  and  authority  cita- 
tion revised  (effective  date 
pending) 39224 

581.53  Authority  citation  re- 
vised  39223 

581.54  Authority  citation  re- 
vised  39223 

581.55  Authority  citation  re- 
vised  „ 39223 

581.56  Authority  citation  re- 
vised  39223 

581.57  Authority  citation  re- 
vised  39224 

581.58  Authority  citation  re- 
vised  39224 

581.60  Authority  citation  re- 
vised  39224 

Choptor  VI — Office  of  Posts«condory 
Education,  Doportmont  of  Education 

600.3  (d)  effective  date  sus- 
pended  25489 

602  Added  (effective  date 
pending) 25096 

603  Heading  amended;  author- 
ity citation  revised  (effective 

date  pending) 25096 

603.1—603.6  (Subpart  A)  Re- 
moved (effective  date  pend- 
ing)  25096 

668.19  (c)  revised;  OMB 
number  (effective  date 
pending) 33431 


Page 
675    Authority      citation       re- 
vised  30183 

675.19  (b)(2)(i)  amended  (effec- 
tive date  pending) 30183 

Chaptor  VH— Office  of  Educotienal 
Rotoorch  and  bnprovomont,  Do- 
portmont of  Educotion 

700    Revised      (effective      date 

pending) 27108 

706  Revised  (effective  date 
pending) 30790 

707  Revised  (effective  date 
pending) 30792 

708  Revised  (effective  date 
pending) 30795 

779    Added       (effective       date 

pending) 27114 

790  Authority  citation  re- 
vised  47954 

790.1  Revised  (effective  date 
pending) 47954 

790.2  Revised  (effective  date 
pending) 47954 

790.3  Revised  (effective  date 
pending) 47954 

790.20  Revised  (effective  date 
pending) 47954 

790.40    (a)     revised     (effective 

date  pending) 47954 

790.42  (b)  removed;  (a)  desig- 
nation removed  (effective 
date  pending) 47955 

Title  34 — Proposed  Rules: 

74 31580.  44716 

75 31580.  41468 

76 31580,  41466 

77 31580 

78 41466 

80 44716 

97 45661,46745 

200 - 26214.  41466 

204 41466 

212 43178 

237 31580,  46072,  47977 

260 - 46404 

251 46412 

252 46404 

253 46404 

254 46404 

255 46404 

256 46404 

257 46404 

258 46404 

263 31580.  39876 
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Tide  3^— Proposed  Rules— Con. 

280 


307.. 
318.. 
318.. 
358.. 


.46874 
.31580 
.47408 
.26190 
.26190 
.31580 


562 31580 

630 31580 

853 31580 

659 46416 

668 36216,  39317 

682 36216.  39317 

757 44578 

758 44578 

762 31580 

785 39406 

786 39406 

787 39406 


TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chaptar  I — Notieiral  Paric  S«rvic«, 
D«|>artm*n«  of  Hi*  Interior 

7.48    (f)  added 29681 

9.1    Revised 25162 

9.3    (d)  added. 25162 

ChaptOT  II — Fer«st  S«rvic«, 
D«p«ftiii«nt  of  AgricuHuro 

211.17    (p)(l)  introductory  text 

and  (iii)  corrected. 40730 

223.49    (a)(5)  and  (e)  through 

(i)  added 33131 

223.100  Introductory  text  and 

(c)  revised 33132 

223.101  Redesignated  as 
223.102;  new  223.101  added.....33132 

223.102  Redesignated  as 
223.103:  new  223.102  redesig- 
nated from  223.101 33132 

223.103  Removed:  new  223.103 
redesignated  from  223.102 33132 

228.59    (e)   addition   at   52   FR 

10565  confirmed 43691 

251.9—251.35  (Subpart  A)  Au- 
thority citation  revised. 26595, 

27685 

251.9    Revised. 27686 

251.35    Revised. 26S9S 


Chaptor  XI — Archilocturol  and  Trant- 
portcrtion       Barriors       Complkinco 


1150    Authority     citation     re-     p«« 

vised 39473 

1150.4    Revised 39473 

1160.12    Revised. 39473 

1160.41    Revised 39474 

1150.51  Revised 39474 

1150.52  Redesignated  from 
1150.53 39474 

1150.53  Redesignated  as 
1150.52;  new  1150.53  redesig- 
nated from  1150.54 39474 

1150.54  Redesignated  as 

1 150.53 39474 

1 190.34    Added 35510 

Chaptor  XII — National  Archlvo*  and 
Records  Administration 

1208    Added 25884,  25885 

1208.170    (c)  revised 25884 

Title  36— Proposed  Rules: 

7 28891,  30849,  32924 

13 29746 

222 30954 

251 37795,  40739,  44144.  48277 

261 35526 

293 37795.  48277 

1206 44716 

1207 „ 44716 

1228 34131 

1250 44203 

1254 44203 

1270 39747 


TITLE  37— PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chapter  I — Patent  and  Trademark 
Office,  Department  of  Commerce 

1.4  (aK2)  revised 47807 

1.5  (a)  and  (b)  revised 47807 

1.15    Revised 47686 

1.53    (c)  and  (d)  revised 47808 

1.56    (e)  revised 47808 

1.71    (d)  and  (e)  added 47808 

1.81    Heading  and  (a)  revised 47808 

1.84    (a),  (b)  introductory  text, 

(i).  (J),  and  (1)  revised:  (b)(2) 
redesignated  as  (b)(3):  new 
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(b)(2).    (n).    (o),    and    (p) 

added 47809 

1.86    Revised 47810 

1,162    Revised 47810 

1.378    (bKl)  and  (c)(1)  revised 47810 

1.421    (f )  revised:  (g)  added 47810 

1.480    (d)  revised. 47810 

10.6    (d)  and  (e)  removed 38950 

10.10    Revised 38950 

(b)  (1)  and  (2)  corrected 41278 

10.23    (c)(13)    revised:    (O    (19) 

and  (29)  added. 38950 

(cK  13)  corrected. 41278 

100    Removed 39734 

Chapter  II— Copyright  Office,  Library 
of  Congress 

202.20    (cK2Kii)  amended 29890 

Chapter  V — Under  Secretory  for  Eco- 
nomic Affairs,  Department  of  Corn- 


Chapter  V  Chapter  estab- 
lished  39735 

501    Added 39735 

Title  37— Proposed  Rules: 

1 27177,  39420.  48402 

2. 48402 

10 38740 

202 29923 

301 43899 

302 43899 

305. 43899 

VvO*a****«aa*aaaaaa*«aaaaaaa**aaa*aaa*aa«aaaa*aaaaa«»aa«**a****  ^ vOW 

TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 

Chaptor  I — Veterans  Administration 

1.300—1.303    Undesignated 

center  heading  added 25490 

1.300  Added 25490 

1.301  Added 25490 

1.302  Added 25490 

1.303  Added .....25490 

3.7    ( x )( 16)  added. 45907 

3.807  Introductory  text.  (aK4). 
(b).  and  (d)  (2)  and  (3)  re- 
vised; cross  references 
amended 46607 

3.808  Introductory  text,  (c) 
and  (d)  revised:  (bKl)(iv) 
added 46607 


Piwe 

4.77    Revised 30262 

4    Appendixes  B  and  C  correct- 
ed  24938 

9.3    (f )  added 37767 

9.12    Amended. 37767 

15    Added 29885 

15.170    (c)  revised 29885 

17.47    (e)(1)  (U)  and  (iv)  and  (2) 

corrected 32391 

17.50b    (a)  corrected 32391 

17.60    (c)  corrected 32391 

17.115d    Revised 46607 

17.119a    Redesignated  as 

17.119d:  new  17.119a  added....  46607 

17.119b    Added 46608 

17.119c    Added 46608 

17.119d    Redesignated         from 

17.119a 46607 

Republished. 46608 

21.62    (d)(4)  removed 32620 

21.198    (bK7)  added 32620 

21.4136  (kK4)  added 28884 

(kK4)  correctly  added 32391 

21.4137  (hK4)  added.... 28884 

21.5021  (eK5).   (jX4).   (p).   and 

(Q)  added 34495 

21.5022  (a)  revised 34495 

21.5030    (c)(3)  revised. 34495 

21.5040  (bKlKi)  and  (fKl)  re- 
vised  34496 

21.5041  Revised. 34496 

21.5042  Added 34496 

21.5052    (fX3Ki)  revised 34496 

21.5054    (b)  revised 34496 

21.5064    (b)(4)(iii)  revised 34497 

21.5072    (d)  added 34497 

21.5100  (b).    (c),    and    (d)    re- 
vised  34497 

21.5103    Revised 34497 

21.5131  Introductory   text,   (b) 

(1)  and  (2)  revised 34497 

21.5132  (a)  revised 34498 

21.5138    (bK12)   revised;   (aK3). 

(b)  (13)  and  (14)  added 34498 

21.5145    Added 34498 

21.5150    (a)  revised 34499 

21.5200    (a),  (d),  and  (J)  revised: 

OMB  number 34499 

21.5230    Revised 34499 

21.5250    (a),  (k),  (1)  and  (m)  re- 
vised: (n)  added 34499 

21.5270    (a)  revised 34499 

21.5292    (e)(2)  revised. 34499 

21.5294    (cK3)(i).     (d)(1),     and 

(2Kili)  revised 34499 
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TITLE  38  Chfipt*r  I— Con.  pmc 

21.5296    Added 34499 

21.7500—21.7810     (Subpart     L) 

Added 34740 

36.4212    (a)  revised. 44401 

36.4232    (e)  revised 27047 

36.4254    (d)  revised. 27048 

36.4276    (b)  amended 27049 

(bK6)  revised:  (b)(7)  added 34295 

36.4278  (e)(3)  amended 34295 

36.4279  (a),  (b)  and  (d)  re- 
vised.  34295 

36.4282    (b)  amended >4296 

36.42S3  (j)  redesignated  as  (k); 
new  (J)  added:  OMB 
number 34296 

36.4311  (a),  (b),  and  (e)  re- 
vised  44401 

36.4312  (e)  revised 27048 

36.4313  (b)  removed 27049 

(b)(6)  revised:  (bK7)  added 34296 

36.4314  (a),  (b)  and  (e)  re- 
vised  34296 

36.4316    (c)         added:         OMB 

number 34296 

36.4319    (f )  correctly  revised 42950 

36.4503    (a)  revised _ 44401 

36.460e  (CK16)  added:  (eK3)  re- 
vised: OMB  number 34296 

Title  38— Proposed  Rules: 

0—41  (Ch.  I) 43905 

1 46944 

3 ♦ 28020, 

32627,    36586,    37707.    40544,    46«34. 

46635 

8 397M 

16 ^ 45661.  46745 

17 28020,  43452,  47726 

21 27064.  27533,  30314.  39490 

36 40742 

43 44716 

TITLE  39— POSTAL  SERVICE 

ChoiHw  I— UiiHmI  StatM  Pectol 
S«rvk« 

111.3  DMM  amended:  incorpo- 
ration by  reference 26250, 

27854,  35315,  35818,  38006, 
44188 
DMM  amendment  at  53  FR 
35818     effective     date     de- 
ferred  43201 

232  Authority  citation  re- 
vised.  39087 

232.1    (qK3)  added 29460 


Title  39— Proposed  Rules: 

111 29483, 

29748,  30452,  32406,  37003,  40097, 
47830 

232 29750 

265 47977 

927 37600 


TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Qraplcr  I — Environm«ntai  Pr»t«€tien 
AfMicy 

13    Added 37271 

23    Authority  citation  revised 29322 

23.1    (c)  added 29322 

23.12    Added 29322 

35.100—35.605  (Subpart  A)  Au- 
thority citation  revised 37408 

35.105    Amended 37408 

35.115    (e)  and  (f)  revised 37409 

35.155    (c)  added 37409 

35.400    Revised 37409 

35.405    Existing  text  designated 

as  (a):  (b)  added. 37409 

35.410    (c)  added 37409 

35.415    Added. 37409 

35.460    Revised 37409 

35.455    Existing  text  designated 

as  (a):  (b)  added 37409 

35.460    Revised 37409 

35.465    Added 37409 

51.66  (bK3Kiv),  (13)(i).  (U)  (a) 
and  (6).  (14Ki).  (15X1). 
(UKa).  (c)  tables.  (fXlXv). 
(4)(i).  and  (pK4)  tables  re- 
vised: (bK14)(U)  redesignat-  , 
ed  as  (b)(14Klli):  new 
(b)(14)(li),  (IKll),  and  OMB 
number        added:        (pK4) 

amended:  eff.  10-17-89 40670 

52    State  Implementation  plan 

inadequacy  notice 34500 

52.21  (bX3)(lv).  (13K1),  (U)  (o), 
and  (6).  (14Hi).  (ISKi). 
(UKa).  (c)  tables,  (fKlXv). 
(4X1).  and  (pX5)  tables  re- 
vised: (bX  14X11)  redesignat- 
ed as  (bX  14X111):  new 
(bXUXU).  (1X12),  and  OMB 
number        added:        (pX5) 

amended:  eff.  11-19-90 40671 

52.50    (CX48)  added 47689 
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52.120  (cX54Xi)  (D)  and  (EY. 
(56X1XB),  (58)  through  (62). 
(64)  and  (66)  added. 30223 

(c)   (55).   (57),   (60X1XB), 
(62X1XAX2),    (65)    and 

(66X1XB) 30238 

52.124    (aX2)  removed 30224 

(aX  1 )  removed 30238 

52.170    (CX25)  added 27517 

52.183    Removed 27517 

52.237    (aX2)  added 39088 

52.320    (c)(39)  added 27859 

(cX38)  added 30428 

(CX41)  added 30431 

(CX42)  added 38289 

52.344    (c)  removed 30431 

52.370    (CX44)  added 26257 

(CX43)  added 28885 

52.570    (CX35)  added 25330 

(CX34)  added 26253 

(CX36)  added 29891 

52.726    (c)  added 40426 

52.770    (CX66)  amended:  (cX67) 

added 33ftl  1 

(CX70)  added 38722 

(c)  (68)  and  (69)  added 46613 

52.773    (b)        amended:        (h) 

added 33811 

(i)  added 46613 

52.777    (c)     introductory     text 

amended:  (d)  added 46613 

52.797    (a)  removed:  (O  added 38722 

52.820    (CX47)  added 41601 

(CX23)  added 47691 

52.870    (CX21)  added 31861 

(cX22)  added 43692 

52.879    Table  revised 43692 

52.920    (0X52)  added 26256 

(CX54)  added 30999 

52.970    (CX45)  added. 36010 

52.990    Added >36010 

52.1168a    Added 36014 

52.1170    (CX78)  added 31862 

(CX85)  added 44191 

52.1320    (CX64)  added 31329 

(CX60)  added 35821 

52.1335    (a)  table  amended 31329 

52.1520    (CX39)  added 32392 

52.1620    (cX39)  added 44192 

52.1627  (a)  (2)  and  (3)  re- 
moved  38724 

52.1670    (c)(78)  added 35823 

52.1820    (CX15)  added. 37759 

(CX16)  added 45764 

52.1831  (b)  removed:  (c)  redes- 
ignated as  (b) 37759 
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52.1832    Added 45764 

52.1870    (CX81)  added. 32394 

(CX79)  added 35824 

52.1881    (a)    introductory    text 

revised:  (aXll)  added. 32394 

52.1970    (CX83)  added 47189 

52.2023    (h)  removed 31330 

52.2170    (cXll)  added 34079 

52.2180    Added 34079 

52.2220    (CX85)  added 25331 

(CX86)  added 32050 

(cX86)  correctly  designated. 33572 

(CX91)  added 39748 

(CX93)  added 40882 

(CX95)  added 47531 

(cX94»  added 47690 

52.2270    (CX62)  added 47191 

52.2570    (c)(50)  added 35073 

60    Authority     delegation     no- 
tices  27685, 

45764,  46614 
60.106    (b)  amended 41333 

60.153  (a)  introductory  text  re- 
published: (aXl)  revised:  (b), 

(c),  (d).  and  (e)  added 39416 

60.154  (d)  added 39417 

60.155  Added 39417 

60.156  Added 39418 

60.690—60.699    (Subpart   QQQ) 

Added 47623 

60.710—60.718     (Subpart     SSS) 

Added 38914 

60.711    (c)  Table  IB  corrected 43799 

(b)(26)  and  Table  lA  correct- 
ed  - 47955 

60.713    (aX2)  and  (bXlXUiXC) 

and  (9Xii)  corrected 43799 

(a)  introductory  text  and 
(3X1)  and  (bXSXiXD)  cor- 
rected  47955 

60.715    (d)  corrected. 43799 

60.717  (f)     introductory     text 

and  (1)  corrected 43799 

(dX2).  (4XiiXC).  and  (7)  and 
(h)  corrected 47955 

60.718  (b)  corrected. 47955 

60  Appendix  A  amended 29682 

Appendixes  A  and  B  amend- 
ed  41333 

Appendix  A  corrected 41649 

61  Authority     delegation     no- 
tices  - 27685. 

45764.  46614 

61.54    (d)  corrected 36972 

61.60    (c)  corrected 36972 
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61.64  (a)(2)  corrected 36972 

61.65  (c)  corrected 36972 

61.70    (c)(2Kv)  and  (4Hlr)  cor- 
rected  36972 

(CK2KV)  corrected 46976 

61.153    (bHl)  corrected 36972 

61.245    (bKl)  correctly  revised; 

(eKl)  corrected 36972 

61    Appendix      B      corrected...36972. 

46976 
62.2350    (bK2)        and        (c)(2) 

added 30053 

62.2353—62.2354    Undesignated 

center  heading  added 30053 

62.2353  Added 30053 

62.2354  Added 30053 

62.2600    (bK3)  added 38291 

62.8350    (bK5)  added 31863 

65.541    Table  revised;  eff.  8-30- 

88 24939 

81.331    Amended 27347 

81.336    Attainment  status  des- 
ignations  47531 

81.341    Amended 38725 

81.343    Amended 34508 

82.1  Added      (effective      date 
pending) 30598 

82.2  Added      (effective      date 
pen<fing> 30598 

82.3  Added      (effective      date 
pendbig) 30598 

82.4  Added      (effective      date 
pending) 30599 

82.5  Added       (effective       date 
pending) 30599 

82.6  Added      (effective      date 
pending). 30599 

82.7  Added      (effective      date 
pending) 30599 

82.8  Added      (effective      date 
pending) 30600 

82.9  Added      (effective      date 
pending) 30600 

82.10  Added     (effective     date 
pending) 30600 

82.11  Added      (effective      date 
pending) 30601 

82.12  Heading  added  (effective 

date  pending) 30601 

82.13  Added      (effective      date 
pending  in  part) 30601 

82.14  Heading  added  (effective 

date  pending) 30602 

82    Appendix  A  added;  Appen- 
dices B.  C.  and  D  heading 
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added  (effective  date  pend- 
ing)  30602 

85.1501—85.1515  (Subpart  P) 
Petition  granted;  condition- 
al effective  date  deferred  to 

10-1-88 25331 

86    Authority  citation  revised 43875 

86.087-2    Added 43875 

86.087-9    (aKl)(iv)  revised; 

(d)(l)(iv)  added. 43876 

86.088-9    (a)(l)(iv)  and 

(dK  1  Kiv)  revised 43876 

86.091-9    Added 43876 

86.1105-87  (a)  removed;  (c)  re- 
designated as  (d);  new  (c) 

added 43878 

122.21    (d)(2)(ii)  removed 33007 

122.63    (g)  revised 40616 

123.62    (e)  amended 33007 

124.2    Amended 37410 

124.5    (c)(1)  and  (3)  revised 37934 

124.10  (c)(1)  (viii)  and  (ix)  re- 
designated as  (cKl)  (ix)  and 

(X);  new  (cKlKviii)  added 28147 

(OdKiii)  revised 37410 

141  Authority  citation  re- 
vised  37410 

141.2    (d)  and  (h)  revised. 37410 

141.24  (g)  (1),  (7)  introductory 
text,  (8)  introductory  text, 
(i)  (A),  (B)  (i)  and  (2),  and 
(U)  (A)  and  (BKi)  corrected; 
(gK8)(v)  correctly  revised; 
(g)  (15),  (16),  and  (17)  cor- 
rectly removed;  (gK18)  cor- 
rectly       redesignated        as 

(g)(15);  OMB  number 25110 

141.35    (d)  corrected 25110 

141.40  (a)  Table  1.  (b).  (c).  and 
(i)  corrected;  (k)  correctly 
revised;  (m)  correctly 
added 25110 

141.60  (b)  correctly  revised 25111 

141.61  (b)  correctly  revised 25111 

141.100    (c)     correctly     revised; 

(dK2)  corrected. 25111 

142  Authority  citation  re- 
vised  37410 

142.2  (f)  through  (p)  redesig- 
nated as  (h)  through  (r); 
new  (f)  and  (g)  added;  new 

(i),  (k),  and  (o)  revised 37410 

142.3  (c)  added 37410 
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142.10  (b)(3)  redesignated  as 
(bK3Ki);  (bK3)(U)  and  (f) 
added 37410 

142.57    Correctly  designated 25111 

142.62  Heading,  (b),  (c).  (e),  (f) 
introductory  text,  and  (g) 
introductory    text    and    (5) 

correctly  revised 25111 

142.72—142.78       (Subpart      H) 

Added 3741 1 

143  Authority  citation  re- 
vised  37412 

143.2  (d)  revised 37412 

144  Authority  citation  re- 
vised  28147,  37412 

144.1    (f)(l)(vi)  added. 28147 

144.3  Amended 37412 

144.39    (a)     introductory     text 

and  (3)  introductory  text  re- 
vised; (b)(3)  added 28147 

144.51  (J)(2)(ii)  revised. 28147 

144.52  (a)  introductory  text  re- 
vised  28147 

145  Authority  citation  re- 
vised  37412 

145.1    (h)  added 37412 

145.13    (e)  added. 37412 

145.21  (c)  through  (f)  redesig- 
nated  as   (d)   through   (g); 

new  (c)  added 37412 

145.52—145.58       (Subpart       E) 

Added 37412 

146  Authority  citation  re- 
vised  28148,  37414 

Test  program  interim  approv- 
al and  request  for  com- 
ments  37294 

Test  program  approval  ex- 
tended to  3-27-89 37296 

146.3    Amended 37414 

146.11  Revised. 28148 

146.13    (d)  added 28148 

146.61—146.73      (Subpart      G) 

Added. 28148 

147  Petition  denied 43080 

Authority  citation  revised 43086, 

43104 

147.50  Introductory  text 
amended 43086 

147.51  Introductory  text 
amended 43086 

147.80    Added 43086 

147.151    Revised 43086 

147.200    Introductory  text 

amended 43086 

147.205    Added. 43086 


P««e 

147.353    Added 43086 

147.403    Added 43086 

147.451    Revised. 43087 

147.500  Introductory           text 
amended 43087 

147.501  Revised 43087 

147.553    Added 43087 

147.601    Revised 43087 

147.700  Introductory           text 
amended 43087 

147.701  Introductory           text 
amended 43087 

147.703    Added 43087 

147.751    Revised 43087 

147.901    Revised 43087 

147.951    Added 43087 

147.1000  Introductory         text 
amended 43088 

147. 1001  Added 43088 

147. 1053    Added 43088 

147.1100  Introductory          text 
amended 43088 

147.1101  Added 43088 

147.1250  Introductory          text 
amended 43088 

147.1251  Revised 43088 

147.1300    Introductory         text 

amended 43088 

147.1303    Added. 43088 

147.1450  Revised. 39089 

147.1451  Revised. 43088 

147.1452  Removed. 43088 

147.1500  Introductory          text 
amended 43088 

147.1501  Added 43088 

147.1550  Introductory         text 
amended 43089 

147. 1551  Added. 43089 

147.1600  Introductory         text 
amended. 43089 

147.1601  Introductory         text 
amended. 43089 

147.1603    Added 43089 

147.1651    Revised 43089 

147.1660    Removed 43089 

147.1703    Added 43089 

147.1750    Introductory         text 

amended. 43089 

147.1752    Text  added. 43089 

147.1800    Introductory         text 

amended 43089 

147.1805    Added. 43089 

147.1850    Introductory        text 

amended. 43090 
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147.1851  Introductory         text 
amended 43090 

147.1852  Revised 43090 

147.1900  Heading   revised;    in- 
troductory text  amended 43090 

147.1901  Added. 43090 

147.1951    Revised. 43090 

147.2000  Introductory         text 
amended. 43090 

147.2001  Added 43090 

147.2050  Heading    revised;    In- 
troductory text  amended 43090 

147.2051  Added 43090 

147.2151    Revised 43090 

147.2200  Introductory          text 
amended 43091 

147.2201  Introductory         text 
amended 43091 

147.2205    Added 43091 

147.2250  Introductory         text 
amended 43091 

147.2251  Introductory         text 
amended.... 43091 

147.2253    Added. 43091 

147.2300    Heading    revised;    in- 
troductory text  amended 43091 

147.2303    Added 43091 

147.2351    Revised 43091 

147.2403  Added 43091 

147.2404  Added 43091 

147.2453    Added 43092 

147.2550  Introductory         text 
amended 43092 

147.2551  Introductory          text 
amended 43092 

147.2553  Added. 43092 

147.2554  Added. 43092 

147.2600  Introductory         text 
amended 43092 

147.2601  Added. 43093 

147.2651    Revised 43093 

147.2701    Revised 43093 

147.2751    Revised 43093 

147.2801    Revised 43093 

147.2851    Revised 43093 

147.3000—147.3016         (Subpart 

HHH)    Added 43104 

147.3100—147.3109  (Subpart  lU) 

Added 43109 

148    Added 28154 

148.12    Added 30918 

(b)  revised. 41602 

148.14    Added 30918 

152.1—152.12  (Subpart  A)    Eff. 

8-12-88 30431 


Page 
152.20—152.30  (Subpart  B)    Eff. 

8-12-88 30431 

152.40—152.55  (Subpart  C)    Eff. 

8-12-88 30431 

152.60—152.70  (Subpart  D)    Eff. 

8-12-88 30431 

152.100—152.119     (Subpart     F) 

Eff.  8-12-88 30431 

152.122—152.138     (Subpart    O) 

Eff.  8-12-88 30431 

152.140—152.159     (Subpart    H) 

Eff.  8-12-88 30431 

152.160—152.171      (Subpart     I) 

Eff.  8-12-88 30431 

152.175    Redesignatlon        from 

162.31  and  heading  revision 

eff.  8-12-88 30431 

152.220—152.230     (Subpart     L) 

Eff.  8-12-88 30431 

153.62    (a)  amendment  eff.  8- 

12-88 30431 

153.69    (c)(2)  amendment  eff.  8- 

12-88 30431 

153.72    (aKl)    amendment    eff. 

8-12-88 30431 

153.76    (aK2)(lll)       amendment 

eff.  8-12-88 30431 

153.140—153.158     (Subpart    H) 

Eff.  8-12-88 30431 

153.240  (Subpart  M)    Eff.  8-12- 

88 30431 

156    Eff.  8-12-88 30431 

156.10    (aK5)  introductory  text, 

(bK2KU),  (l)(2)(i).  (j)  intro- 
ductory    text     and     (2Ki) 

amendment  eff.  8-12-88 30431 

158.25    (a)  amendment  eff.   8- 

12-88 30431 

158.30    (b)    Introductory    text. 

(3K1)  and  (4)(1)  amendment 

eff.  8-12-88 39431 

158.32  Eff.  8-12-88 30431 

158.33  Eff.  8-12-88 30431 

158.34  Eff.  8-12-88 30431 

158.35  (c)   amendment  eff.   8- 
12-88 30431 

158.50    (e)  and  (d)  amendment 

eff.  8-12-88 30431 

158.55    Amendment    eff.    8-12- 

88 30431 

158.65    (bK3)    amendment    eff. 

8-12-88 30431 

158.75    (b)  amendment  eff.   8- 

12-88 30431 
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158.100—158.108     (Subpart     B) 
Heading  revision  eff.  8-12- 
gg 30431 

158.100    (a)  revision  eff.  8^12- 

88 30431 

158.102    (a)  amendment  eff.  8- 

12-88 30431 

158.105    Redesignatlon  as 

158.202  and  (b)  removal  eff. 

8-12-88 30431 

158.108    Removal      and      new 

158.108   redesignatlon   from 

158.115  and  revision  eff.  8- 

12-88 30431 

158.110    Removal  eff.  8-12-88 30431 

158.112    Removal  eff.  8-12-88 30431 

158.115    Redesignatlon  as 

158.108  and  revision  eff.  8- 

12-88 30431 

158.120    Removal  eff.  8-12-88 30431 

158.125    Redesignatlon  as 

158.240  eff.  8-12-88 30431 

158.130    Redesignatlon  as 

158.290  eff.  8-12-88 30431 

158.135    Redesignatlon  as 

158.340  eff.  8-12-88 30431 

158.140    Redesignatlon  as 

158.390  eff.  8-12-88 30431 

158.142    Redesignatlon  as 

158.440  eff.  8-12-88 30431 

158.145    Redesignatlon  as 

158.490  eff.  8-12-88 30431 

158.150—158.190     (Subpart     C) 

Eff.  8-12-88 30431 

158.150    Redesignatlon  as 

158.540  eff.  8-12-88 30431 

158.155    Redesignatlon  as 

158.590  eff.  8-12-88 30431 

158.160    Redesignatlon  as 

158.640  eff.  8-12-88 30431 

158.165    Redesignatlon  as 

158.690  eff.  8-12-88 30431 

158.170    Redesignatlon  as 

158.740  eff.  8-12-88 30431 

158.202—158.740     (Subpart     D) 

Heading  addition  eff.  8-12- 

88 30431 

158.202    Redesignatlon        from 

158.105  and  (b)  removal  eff. 

8-12-88 30431 

158.240    Redesignatlon        from 

158.125  and  (b)(1)  amend- 
ment eff.  8-12-88 30431 

158.290    Redesignatlon        from 

158.130  eff.  8-12-88 30431 


Pace 

158.340  Redesignatlon  from 
158.135  and  (b)(22Kl)  intro- 
ductory text  amendment 
eff.  8-12-88 30431 

158.390    Redesignatlon        from 

158.140  eff.  8-12-88 30431 

158.440    Redesignatlon        from 

158.142  eff.  8-12-88 30431 

158.490    Redesignatlon        from 

158.145  eff.  8-12-88 30431 

158.540    Redesignatlon        from 

158.150  eff.  8-12-88 30431 

158.590    Redesignatlon        from 

158.155  eff.  8rl2-88 30431 

158.640    Redesignatlon        from 

158.160  eff.  8-12-88 30431 

158.690    Redesignatlon       from 

158.165  eff.  8-12-88 30431 

158.740    Redesignatlon        from 

158.170  eff.  8-12-88 30431 

162.1—162.60  (Subpart  A)  Re- 
moval eff.  8-12-88 30431 

162.31  Redesignatlon  as 
152.175  and  heading  revision 
eff.  8-12-88 30431 

162.150  (b)  amendment  eff.  8- 
12-88 30431 

162.151  (h)  amendment  eff.  8- 
12-88 30431 

162.153  (e)(2)  and  (3K11),  (f), 
and  (g)(l)(ll)  amendment 
eff.  8-12-88 30431 

162.160—162.177     (Subpart     E) 

Removal  eff.  8-12-88 30431 

163.2    (e)  amendment  eff.  8-12- 

88 30431 

166  Rule  notification  to  USDA 
Secretary 29037 

167  Revised  (effective  date 
pending) 35058 

168  Rule  notification  to  USDA 
Secretary 29037 

180.1    (h)  table  amended 26439 

180.34    (f  )(9)(xix)  revised 26439 

180.123    Table  corrected 30054 

180.153  Existing  text  designat- 
ed as  (a);  (b)  added 48260 

180.169    (e)  teble  amended 43202 

180.253    (a)  table  amended 34510 

180.261  (b)  table  amended 39090 

180.262  Table  corrected 30053 

180.349    (c)  table  amended 39091 

180.364    (a)  table  amended 34510 

(b)  teble  amended 47534 

180.368    (a)  amended 26440 
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TITLE  40  Chapter  I— Con.  Pwe 

(b)  table  amended 36569 

180.378    (b)  table  and  (c)  table 

amended 26440 

(b)  table  amended 47812 

180.377    (a)  table  and  (b)  table 

amended 48261 

180.408    (c)  added 34513 

180.412    (a)     table     amended...29892, 

46085 

180.421    Table  amended 27349 

Existing  text  designated  as  (a) 
and     table     amended;     (b) 

added 44403 

180.431    Table  amended 33489 

Technical  correction 36696 

180.437  Heading  correctly  re- 
vised  28493 

180.442    Added 30678 

Corrected 33897 

180.1001    (c)  table  amended 31000 

(d)  table  amended 34512 

180.1091  Added .-. 34509 

Corrected 36696 

180.1092  Added. 47811 

185  Correctly  redesignated 
from  21  CFR  Part  193;  re- 
designation  table  and  Table 

of  Contents  corrected 26131 

Table  of  contents  corrected 28383 

185.3200    Added 44403 

186  Correctly  redesignated 
from  21  CFR  Part  561; 
Table  of  Contents  correct- 
ed  26131 

Table  of  contents  corrected 28383 

186.1100    Table  amended 33489 

186.3200  Existing  text  desig- 
nated as  (a)  and  table  re- 
vised; (b)  added 44403 

186.3415    Added 34514 

228.12  (b)(70)  added;  (b)  (48). 
(49),  and  (50)  redesignated 

as  (b)  (51),  (52),  and  (53) 33492 

(a)(3)  amended;  (b)  (56),  (57). 

(58)  and  (59)  added 36461 

(aMlKi)  (A)  and  (B)  removed; 

(aK3)  and  (b)(40)  amended 37562 

(a)(3)    corrected;    footnote    6 

correctly  added 41013 

(aK3)  corrected 44976 

233.50    (b)  corrected 41649 

253    Added 46572 

260.10    Amended 27301.  34086 

261  Authority  citation  re- 
vised  27163.  27301 


Pwe 

Petitions  denied 30055 

Petition  denials  at  52  FR 
41317  and  41620  with- 
drawn  38291 

261.4  (e)  and  (f )  added 27301 

(b)(7)  revised 35420 

261.5  (e)  Comment  added; 
(f)(2)  revised 27163 

261.32  Table  amended. 35420 

261.33  (f )  table  amended 43881 

(e)  table  amended 43884 

261  Appendix  IX  amended 29045. 

31334.  37761,  47693 
Appendix  IX  correctly  desig- 
nated  29988 

Appendix  VII  amended 35421 

Appendix  VIII  amended. 43881, 

43884 

262  Appendix  (Hazardous 
waste  manifest  form  effec- 
tiveness extended  to  12-31- 

88) 37563 

262.10    (b).  (c)  and  (d)  correctly 

revised 27164 

262.20    (a)  amended 45090 

262.51    Correctly  revised. 27164 

262.70    Correctly  revised 27165 

262    Appendix  amended 45091 

264.1    (g)(4)  correctly  revised 27165 

264.13    (b)(7)(iii)  revised 31211 

264.54    Amended 37953 

264.73  (b)  (10)  through  (14)  re- 
vised; (b)  (15)  and  (16) 
added 31211 

264.91  (a)  (1)  and  (2)  revised 39728 

264.92  Revised 39728 

264.97  (a)(1)  amended;  (a)(3). 
(i).  and  (J)  added;  (g)(3)  re- 
designated as  (a)(l)(i);  new 
(a)(l)(i),  (g).  and  (h)  re- 
vised.  39728 

264.98  (c).  (d).  (f).  (g).  and  (h) 
revised;  (i).  (j)  and  (k)  re- 
moved  39729 

264.99  (c).  (d).  (f).  and  (g)  re- 
vised; (h)  and  (1)  removed; 
(i).  (J),  and  (k)  redesignated 
as  (h).  (i).  and  (J);  new  (h) 
introductory  text,  and  (i)  in- 
troductory text  revised 39730 

264.112    (c)    introductory    text. 

(1).  and  (2)  revised 37935 

264.114    Amended 34086 
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Page 
264.118    (d)    introductory   text. 
(1)  and  (2)  introductory  text 

revised 37935 

264.141    (h)  added 33950 

264.147  (h)  redesignated  as  (k); 
(a)  introductory  text,  (2). 
and  (8).  (b)  introductory 
text,  (2).  (3).  and  (4).  (g) 
heading,  and  (1)  introducto- 
ry text  revised;  (g)(l)(il)  re- 
moved; (g)(2)  (i)  and  (U) 
amended;  (a)  (4)  through 
(7).  (b)  (5)  through  (7),  new 

(h),  (i),  and  (j)  added 33950 

264.151  (b),  (h)(2),  (i),  and  (j) 
amended;  (g)  revised;  (k),  (1), 

and  (m)  added 33952 

264.190  (a)  amended;  (b)  re- 
vised  34086 

264.193    (f)(3)  revised 34086 

264.196    First  Note  revised 34086 

265  Authority  citation  re- 
vised  31211 

265.1    (c)(8)  correctly  revised 27165 

265.13    (b)(7)(iii)  revised 31211 

265.73  (b)  (8)  through  (12)  re- 
vised;    (b)     (13)     and     (14) 

added 31211 

265.110    (bK2)   redesignated   as 

(b)(3);  new  (b)(2)  added 34086 

265.114    Amended 34086 

265.118  (d)  (3)  and  (4)  amend- 
ed  37935 

265.141    (h)  added 33959 

265.147  (h)  redesignated  as  (k); 
(a)  introductory  text,  (2), 
and  (3),  (b)  introductory 
text,  (2),  (3),  and  (4),  (g) 
heading  and  (1)  introducto- 
ry text  revised;  (g)(l)(ii)  re- 
moved; (g)(2)  (i)  and  (ii) 
amended;  (a)  (4)  through 
(7),  (b)  (5)  through  (7),  new 

(h),  (i),  and  (j)  added 33959 

265.190  (a)  amended;  (b)  re- 
vised  34087 

265.193  (f)(3)  and  (gH3)(iii)  re- 
vised  34087 

265.196    First  Note  revised 34087 

265.201    (c)(3)  revised 34087 

266.20    (b)  revised 31212 

268.1    (c)(5)  correctly  revised 27165 

(cK3)  removed;  (c)  (4)  and  (5) 
redesignated  as  (c)  (3)  and 
(4);  new  (c)(5)  and  (d) 
added 31212 


Pace 

268.4  (a)(2)  revised 31212 

268.5  (h)(2)  revised 31212 

268.6  (a)  (4)  and  (5)  added;  (c) 
through  (k)  redesignated  as 
(d)  and  (g)  through  (n);  new 

(c),  (e),  and  (f)  added 31212 

268.7  (a)  introductory  text,  (1) 
introductory  text,  (2)  intro- 
ductory text,  and  (3),  (b)  in- 
troductory text  and  (c)  re- 
vised; (a)(4)  and  (b)  (1)  and 
(2)  redesignated  as  (a)(5) 
and  (b)  (4)  and  (5);  (a)  (4) 
and  (6),  new  (b)  (1),  (2),  (3), 
(6),  (7),  and  (8)  added;  new 
(a)(5)  revised 31213 

268.8  Added 31214 

268.12    Existing  text  designated 

as    <a);    (b),    (c),    and    (d) 
added. 31215 

268.30  Revised 31216 

268.31  Revised 31216 

268.32  (d),  (e),  (f ),  (g)  introduc- 
tory text,  and  (h)  revised 31216 

268.33  Added 31217 

268.40  (a)  revised;  (c)  added 31217 

268.41  (a)  table  amended 31217 

268.42  (aK2)  revised 31218 

268.43  (a)  and  (b)  added 31218 

268.44  (h)  and  (1)  added 31221 

268.50    (d)  revised 31221 

270  Authority  citation  re- 
vised  34087 

270.1  (c)(2)(ii)  correctly  re- 
vised  - 27165 

270.2  Amended 34087,  37935 

270.4    (a)  amended 37935 

270.30    (IK 2)  introductory  text 

revised 37935 

270.40  Revised 37935 

270.41  Heading,  Introductory 
text,  and  (a)(3)  revised; 
(a)(5)  removed;  (a)(6)  redes- 
ignated as  (a)(5) 37936 

270.42  Revised 37936 

Appendix  I  added _ 37939 

Appendix  I  corrected 41649 

270.62  (a)  and  (b)(10)  amend- 
ed  37939 

270.63  (d)(3)  removed;  (d)  (1) 

and  (2)  revised 37939 

271  State  hazardous  waste 
management  program  au- 
thorizations  28383, 

29460,  29461,  31000,  41164 
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TITLE  40  Chapter  I— Con.  p.«e 

Authority  citation  revised 31221 

Hearing  postponed 32899 

State  hazardous  waste  man- 
agement program  authoriza- 
tions corrected 34758,  34759 

271.1  (J)  Tables  1  and  2  amend- 
ed  31221 

272  State  hazardous  waste 
management  program  au- 
thorizations  30054,  38950 

280  Revised 37194 

280.90—280.112      (Subpart      H) 

Added 43370 

Technical  correction 44976 

281  Added 37241 

281.37    Added 43382 

Technical  correction 44976 

300    Policy  statement 30005 

300    Appendix  B  amended 33811 

302.4    Table  302.4  amended 35421 

Table  302.4  and  Appendix  A 

amended 43881,43884 

350    Added 28801 

370  Reporting  dates  clarifica- 
tion  29331 

372.65    (a)  and  (b)  amended 39475 

403.3    (k)  revised 40610 

403.6  (a)(2)(ii).  (b).  (d),  and 
(e)(3)  revised;  (c)  redesignat- 
ed as  (c)(1);  (c)  (2),  (3),  (4). 
(5).  (6).  and  (7)  and  (e)(4) 
added;  (e)(1)  (i)  and  (ii) 
amended 40610 

403.8  (b),  (f)(l)(iii)  and  (viKA) 
revised;  (f)(4)  added 40612 

403.9  (bKlKii)  and  (2)  and  (e) 
revised 40612 

403.10  (d)  (1)  and  (3)  amended; 
(g)(l)(iii)  revised 40612 

403.11  (b)  introductory  text  re- 
vised  40613 

403.12  (h)  through  (1)  redesig- 
nated as  (k)  through  (o);  (b) 
introductory  text,  (5)  (ill) 
and  (iv),  (d),  (f),  (g),  new  (1), 
(n),  and  (o)(3)  revised;  (e)(3), 

(h),  (i),  and  (j)  added 40613 

403.15  Revised 40614 

403.16  (c)(1)  revised 40615 

403.17  Added 40615 

403.18  Added 40615 

440.102  Comment  time  clarifi- 
cation  24939 

440.103  Comment  time  clarifi- 
cation.  24939 


Pve 

440.104  Comment  time  clarifi- 
cation  24939 

440.140—440.148  (Subpart  M) 
Comment  time  clarifica- 
tion  24939 

600.007-80  Petition  granted; 
conditional     effective     date 

deferred  to  10-1-88 25331 

700    Added 31252 

700.45    (e)(2)  corrected 40882 

704.95    Added 41337 

Technical  correction 46745 

712.30    (w)  table  amended 46281 

716.35    Heading  corrected 46746 

716.120    Revised 38645 

(a)  table  and  (c)  table  correct- 
ed; eff.  date  corrected  to  12- 

29-88 45656 

(a)  table  amended 46281 

721.1    Revised 28358 

721.3    Revised 28358 

721.5  Revised 28359 

721.6  Redesignated    as    721.11 

and  revised 28359 

721.7  Redesignated    as    721.20 

and  revised 28360 

721.10  Redesignated  from 
721.25  and  revised 28360 

721.11  Redesignated  from 

721.6  and  revised 28359 

721.13    Redesignated  as  721.35 

and  revised 28361 

721.17    Redesignated  as   721.40 

and  revised 28361 

721.19  Redesignated  as  721.45 

and  re  vised 28361 

721.20  Redesignated  from 

721.7  and  revised 28360 

721.25    Redesignated  from 

721.10  and  revised 28360 

721.30    Added 28360 

721.35    Redesignated  from 

721.13  and  revised 28361 

721.40    Redesignated  from 

721.17  and  revised 28361 

721.45    Redesignated  from 

721.19  and  revised 28361 

721.47    Added 28361 

761    Technical  correction...25049, 

29114 

761.3    Amended 27327 

Technical  correction 33897 

761.30    (a)(1)  (lii),  (iv)  and  (v) 

revised;     (a)(l)(xv)     added; 

OMB  number 27328 
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Pace 

Technical  correction 33897 

761.40    (j)  revised 27329 

Technical  correction 33897 

761.125    (a)(1)  introductory 

text  and  (iii)  revised 40884 

795.70    Added 34522 

(cK3)(ii),  (d)(lKvi),  (2)  (ii), 
(iii)  introductory  text,  (iv), 
(V)  and  (vi),  (6)(ii)  introduc- 
tory text,  (A),  and  (B),  (iii) 
(C),  (H),  and  (I),  (e)(2)(ii)  in- 
troductory text,  (C),  (G),  (I), 

and  (J)  corrected 37393 

796    Technical  correction 25049 

799. 1285    Added 28204 

799.2155    (a)(2),  (b)  and  (d)  re- 
vised  38953 

799.2475    Added 34530 

(e)(3)(ii)  correctly  designated; 

(e)(4)(i)(A)  corrected 37393 

799.5000    Table  amended 31813 

Technical  correction 37393 

Title  40 — Proposed  Rules: 

1—799  (Ch.  I) 32081 

26 45661.48745 

30 44716 

33. 44716 

35 29194 

50... 27362.  29346.  36587 

51 _ „ 27362.  29346,  36587 

52 24964. 

25176,  25177,  25509,  26607.  26609, 
27363.  27366,  27711,  27712,  27716, 
28023,  29236,  29239,  29242,  30239, 
30850.  31049,  33505,  33824,  33826, 
34132,  34310,  34315,  34318,  34550, 
34780-34788,  35204,  35207,  35527, 
35528,  36473,  40460,  40745,  40746, 
42977,  42979,  43905,  44485,  44487, 
44491,  44494,  44495,  44911,  45103, 
45285,  46093-46096,  46636,  47547, 
47548,  47730.  47978 

58 27362,  29346,  36567 

60. 33508,  34651 

61 28496,  31801,  39058 

62 „ 34549 

81 25178, 

27368,  34318,  34557,  34791,  35956, 
43905,  44912 

82 30604 

117 27268.  37005 

122 47632 

131 26968,27882 

141 31516,  35952,  36696,  37801 

142 29194,  31516,  35952,  36696,  37801 

146 27534,  30852,  38741 

148 43400 

156 25970,  27717,  32322 

170 25970,  27717,  32322 


Page 

177 41126 

178 41128 

179 41126 

180 25(>49, 

26450-26453,  27370,  29244,  31049, 
31051,  32257,  32494,  34792,  34794, 
36426.  36588,  37801,  39106,  39107. 
39109,  40824.  41126,  41209,  42981, 
46098 

185 36427,  40824,  45946 

186 36427,  40824,  45946 

228 '. 31052, 

32628,  37005,  38027,  44617,  44620. 
45519,  47979 

248 29166 

256 40243 

257 33314,  41210,  41615 

258 33314,  41210,  41615 

261 26283, 

26455,  28892,  29058.  29067,  33152, 
36070.  37601,  37803,  37808,  40316, 
41288,  45106.  45112,  45523,  45948, 
47731 

264 28160 

270 28160,  46474 

271  35836.  47737 

272 - 47737 

300 26090, 

27371,  28414,  29484,  30002,  30452, 
36474,  36869,  40908,  40910,  47980, 
48218 

302  27268,  37005 

304..... 29428 

311 40692 

355  27268,  37005 

403.! 47632 

435 41356 

721  36076,  38411,  47228 

761   32326,  37436,  45288 

763   36227.  38838 

795] 45289 

798 35838 

799 31814, 

35838,  37393,  40244,  45289,  47228 

TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
Management  Regulations 

101-6    Authority  ciUtion 

added 26776 

101-6.300    (c)  revised 27518 

101-6.303    (b)  revised 27518 

101-6.400—101-6.405      (Subpart 

101-6.4)    Added 26776 

101-7    See    Temp.    Reg.    A-30, 

Supp.  3 29045 
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TITLE  41  Choptar  101— Con.         Pa«e 
See  Temp.  Regs.  A-24.  Rev.  1. 

Supp.  1  and  A-25.  Supp.  4.; 41166 

101-1—101-8  (Subchapter  A  Ap- 
pendix)   Temporary       Reg. 

A-30,  Supp.  3  added 29045 

Temporary  Regs.  A-24,  Rev.  1, 
Supp.  1  and  A-25.  Supp.  4 

added 41166 

101-20.110    See  Temp.  Reg.  D- 

74 36786 

101-17—101-21    (Subchapter    D 
Appendix)    Temporary  Reg. 

D-74  added 36786 

101-26    See  Temp.  Reg.  E-90 29234 

101-26.803-1    Revised 26595 

101-26.803-2    Revised 26595 

101-26.803-3    Added 26596 

101-26.803-4    Added 26596 

101-25—101-34    (Subchapter    E 
Appendix)    Temporary  Reg. 

E-90  added 29234 

101-40    See  Temp.  Reg.  G-51 29046 

101-41.101    Introductory      text 

and  (a)  revised 25165 

101-41.103    Added 25165 

(e)  correctly  added 26779 

101-41.401    Heading  and  (a)  re- 
vised  25166 

101-41.604-1    Introductory  text 

revised 25166 

101-41.604-2    (b)(7)  added 25166 

101-38—101-41    (Subchapter    G 
Appendix)    Temporary  Reg. 

G-51  added 29046 

Temporary  Reg.  G-51  correct- 
ed  35410 

Temporary  Reg.  G-52  added 47191 

101-44.202    (c)(5)  revised 47197 

101-44.207    (a)(21.1)  and  (18.1) 

added:  (c)  revised 47197 

101-44.208    (b)  revised 47198 

101-44.4071    (b)  revised 47198 

101-44.4902-3040-1    Amended 47198 

101-45.316—101-45.316-4 

Correctly  removed 47534 

101-47. 103-5    Revised 29893 

101-47.200    Revised 29893 

101-47.202-2    (b)(9)  added 29893 

101-47.202-7    Revised 29894 

101-47.304-5    Revised 29894 

101-47.304-13    Added 29894 


Chapter  105 — General  Sarvicos 

Administration  Pa^e 

105-54    Revised 40224 

105-56    Added 31864 

Chapter  201 — Federal  Information 
Resources  Management  Regulation 

201-1.102    (cM6)  added 40067 

201-1.103  (c)  (3)  and  (4)  re- 
moved;   (cK5)    redesignated 

as  (c)(3) 28639 

201-1.403    (d)  added 40067 

201-11.001    (b)  revised 29052 

201-11.003    Revised 29052 

201-30.007  (d)  removed;  (c)  re- 
vised  29052 

201-30.007-2    Added 40067 

201-30.008  (a)  introductory 
text  and  (1)  and  (d)  re- 
vised  29052 

201-30.009    Revised 29052 

201-30.013    Revised 29053 

201-31.001    Revised 29053 

201-31.006  Heading  revised:  (b) 
removed;  (c)  redesignated  as 

(b) 29053 

201-32.103    Removed 29053 

201-32.106  (a)  removed;  (b). 
(c),  and  (d)  redesignated  as 
(a),  (b),  and  (c);  new  (b)  and 

(c)  amended 29053 

201-32.202    Added 40067 

201-32.206  (g)(2)(iii)  introduc- 
tory text  amended; 
(g)(2)(iii)    (A)    through    (C) 

removed 29053 

201-41  Authority  citation  re- 
vised  28639 

201-41.005    Added 28639 

Chapter  201  (Appendix  A) 
Temporary  Reg.  13,  Supp.  2 
added 47199 

Title  ^1— Proposed  Rules: 

101-1 28895 

101-41 37008 

105-1 28896 

201-1 26610.  30706,  32085 

201-2 30706,  32085 

201-23 30706.  32085 

201-24 30706.  32085 

201-30 26610 

201-32 26610 
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TITLE  42— PUBLIC  HEALTH 

Chapter  I — Public  Health  Service,  De- 
portment of  Health  and  Human 
Services  page 

57.202    Amended 46549 

57.204    Heading      revised;      (c) 

added 46549 

57.206    (a)(l)(iv)     revised;     (d) 

added 46549 

57.213a    Revised 46549 

57.215    (a)        revised:        OMB 

number 46549 

57.216a    (d)       revised;       OMB 

number 46550 

57.302    Amended 46554 

57.304    Heading      revised;      (c) 

added 46554 

57.306    (c)  added 46554 

57.315    (a)(1)      revised;      0^fIB 

number 46555 

57.316a    (d)       revised;       OMB 

number 46555 

Chapter  IV — Health  Care  Financing 
Administration,  Department  of 
Health  and  Human  Services 


Chapter  IV    Nomenclature 

change 47201 

405    Addendum  corrected 38835 

405.201—405.226  (Subpart  B) 
Removed  (Regulations 
transferred  to  Part  407) 47201 

406.1—406.6  (Subpart  A)  Head- 
ing revised 47202 

406.6  (c)  introductory  text  re- 
published; (c)  (3)  and  (4) 
amended:  (c)(5)  added 47202 

406.11  Heading  revised;  (b), 
(l)(ii),  and  (e)(2)  amended 47202 

406.12  (c)  heading  revised; 
(c)(4)  redesignated  as  (c)(5) 
and  republished;  new  (c)(4) 
added 47202 

406.15    Added 47202 

406.21  (a)    and    (c)(2)    revised; 

(e)  added 47203 

406.22  (a)(2)  and  (c)  revised; 
(a)(3)  added 47203 

406.23  (a)  revised;  (c)  (3),  (4) 

and  (5)  added 47203 

406.25  (b)  (1)  and  (2)  amend- 
ed  47204 


Page 
407    Added  (Regulations  trans- 
ferred from  405.201—405.226 
(Subpart  B) 47204 

412  Addendum  corrected 38835 

413  Addendum  corrected 38835 

424.66  (d)  correctly  redesignat- 
ed as  (b);  (b)  heading  cor- 
rectly revised:  (a)(3)  correct- 
ed  40231 

489    Addendum  corrected 38835 

Title  42^Proposed  Rules: 

50 45781 

57 44496 

60 44913 

435 43320 

436 43320 

TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  the  Secretary 
of  the  Interior 

4.1155    Revised 47694 

Chopter  II — Bureau  of  Land  Manage- 
ment, Department  of  the  Interior 

3164.1    (b)  table  amended 46804 

3451.1  Technical  correction 39015 

3451.2  Technical  correction 39015 

3500—3590  (Group  3500)  Head- 
ing revised 39461 

3590    Revised 39461 

3597.2    Redesignated  as  30  CTPR 

206.301 39461 

Public  Land  Orders 

1343  See  PLO  6689 47956 

6687  39274 

6688  46871 

6689  47955 

Title  43 — Proposed  Rules: 

12 44716 

2200 45782 

2810 39403 

3190 47904 

5450 39491 

9230 ; 39403 
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TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Federal  Emergency 
Management  Agency 

8.2    (b)(2)  and  (c)  revised;  (b)(4)      ^**^ 

added 47210 

11.30    (b)  revised 47211 

11.34  (c)  added 47211 

11.35  Amended 47211 

11.39    Removed 47211 

11.42    (a)  amended 47211 

11.44    Revised 47211 

11.48    (a),  (c).  (d).  (e)(5)  and  (h) 

introductory  text  and  (1)  re- 
vised  47211 

11.50  (c)  revised 47212 

11.51  (b)(4)  and  (c)  amended 47212 

11.54    (a)  revised 47212 

62    Appendix  B  corrected 39091 

63.7    Amended;  interim 44193 

63.17    (a)  amended;  interim 44193 

64.6    Table  amended 40427, 

43694,  44194,  46449.  47695,  47696 

Table  corrected 47697 

65.4    Table  amended. 40730.  47813 

Table      amended;      lnterim...40731, 

47813 
67    Flood  elevation  determina- 
tions  40732,  47814 

Title  44— iVo/HMed  Rules: 

13 44716 

87 38741. 

40098.    40911.    42982,    44915,    46478, 

47831 
221 47232 

TITLE  45— PUBLIC  WELFARE 

Subtitle  A— Deportment  of  Health 
and  Human  Services,  General  Ad- 
ministration 

5    Revised 47700 

Chapter  III— Office  of  Child  Support 
Enforcement  (Child  Support  En- 
forcement Program),  Family  Sup- 
port Administration,  Department  of 
Health  and  Human  Services 

303.72  (eKl)  Introductory  text 
and  (1)(1)  revised;  (1K3) 
added 47710 


Chapter  VI — National  Science 

Foundation  pace 

613.6    (a)  revised 42951 

Chapter  VIII — Office  of  Personnel 
Management 

801    Appendix  A  amended 45247 

Title  AS— Proposed  Rules: 

3 46886 

46 45661,  46746 

74 „ 44716 

92 44716 

302 . 39110 

303 39110 

304 39110 

305 39110 


.44716 


603 

670 ™. 45119 

690 45661,  46745 

1157 44716 

1174 44716 

1184 44716 

1234 44716 

1304 41088,  47235 

1305 41088,  47236 

1308 41088.  47235 

1626 40914,  41649 

2015 44716 


TITLE  46— SHIPPING 

Chapter  I — Coast  Guard,  Department 
of  Transportation 

2.01-7    (a)  table  corrected 46871 

4    Authority  citation  revised 47077 

4.03-2    Added. 47077 

4.03-4    Added 47077 

4.03-5    Added. 47077 

4.03-6    Added. 47077 

4.03-7    Added. 47077 

4.05-1    (e)  revised 47077 

4.06—4.06-60  (Subpart) 

Added. 47078 

5.569    Table  amended 47079 

16    Added 47079 

16.105    Corrected 48367 

16.370    (a)  and  (c)  corrected 48367 

24.05-1    (a)  Uble  corrected 46871 

30.01-5    (d)  table  corrected 46871 

31.10-1    (b)  corrected 44011 

87    Authority  citation  revised 41168 

67.01-1    Amended 41168 

67.17-5    (a)  and  (c)(3)  revised 41168 
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Page 

67.17-7    (a)  and  (c)(3)  revised 41168 

67.17-9    (a)  and  (b)  introducto- 
ry text  revised;  (c)  added 41169 

67.27-3    (b)    introductory    text 

revised;  Note  added 41169 

70.05-1    (a)  table  corrected 46871 

70.35-5    Corrected 44011 

90.05-1    (a)  table  corrected 46871 

90.35-5    Corrected 44011 

107.115    (b)(1)  corrected 44011 

175.05-1    (a)  table  corrected 46871 

188.05-1    (a)  table  corrected 46871 

188.35    (a)  corrected 44011 

194.05-9    (b)  corrected 46872 

194.05-11    (b)  corrected 46872 

Chapter  IV— Federal  Moritime 
Commission 

571    Added 43698 

581.5    (a)(3)(ill)  revised 44885 

Title  46— Proposed  Rules: 

25 43622.44617 

67 „ 41211 

221 44206 

390..... 43907.  45783,  46977 

580 38742.  38969 

585 - 44039 

586 39317 

587 44039 

588 44039 

TITLE  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

0.11    (a)(10)  revised 47536 

0.91    (1)  added 47536 

0.314    (g)  revised 47536 

0.401    (b)(l)(lli)  added 40886 

0.460    (e)  revised 39093 

0.461    (b)(2)       revised;       (f)(6) 

added 39093 

0.465  (a),  note,  and  (c)(2)  re- 
vised; (c)(4)  and  (f)  added 39093 

0.466  Redesignated  as  0.467 
and  new  (a)  through  (e)  re- 
vised, new  (h)  and  (j)  re- 
moved, new  (i)  redesignated 

as  (h):  new  0.466  added 39093 

0.467  Removed;  new  0.467  re- 
designated from  0.466  and 
new  (a)  through  (e)  revised, 
new  (h)  and  (j)  removed, 
new  (1)  redesignated  as  (h) 39093 


Pace 

0.468—0.470    Added 39094 

1.4  (b)(1)  Example  3.  (d)  Ex- 
amples 10  and  11,  and  (h) 
Example  13  corrected;  (b)(4) 
Example  7  correctly  re- 
vised  44196 

1.786    Removed 44197 

1.1102  Revised 40886 

1.1103  Revised 40887 

1.1104  Revised 40887 

.1.1105    Revised 40887 

1.1107  (b)  revised 40888 

1.1108  (b)(4)  and  (d)  added 40888 

1.1111  (b)  and  (c)  added 40889 

1.1112  (a)  and  (e)  revised 40889 

1.1114    (a)  revised 40889 

1.1116    Existing  text  designated 

as  (a);  (b)  added 40889 

1.1203    (c)  correctly  revised 44196 

1.1307  (b)  Note  correctly  re- 
vised  41169 

13.12    (b)  (2)  and  (3)  revised 46454 

15    Authority  citation  revised 46616 

15.4  (u)  revised;  (x)  added 46616 

15.602—15.650  (Subpart  H)  Re- 
vised  46616 

22.31    (a)(1)    introductory    text 

revised;  (f)  added 47213 

36  Appendix-Glossary  correct- 
ed  39095 

43.31    Removed 44197 

43.21  (e)  revised 47819 

43.22  Existing  text  designated 

as  (a);  (b)  added 44197 

64.401  Revised 47536 

64.402  Removed 47536 

64    Appendix  A  revised 47536 

Appendix  B  removed 47536 

73.202    (b)  table  amendment  at 

53  PR  35316  eff.  9-13-88 39095 

(b)  table  amended 39606. 

40890-40894.  41170.  41171.  42952. 
43203-43205,  43440,  43441,  44198. 
44404-44406.  45094.  45095.  45480- 
45483.  46086.  46087 
73.593    Policy  statement 47213 

76.5  (X)  Note  revised 46619 

76.617    Revised 46619 

80.157    Revised 46455 

90    Technical  correction 44144 

90.33  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 
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TITLE  47  Chapter  I— Con.  Pw 

90.52  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

90.53  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

94.63    (dK4)(i)  revision  deferral 

corrected 38725 

95.1    (a)  revised 47714 

95.3    Revised 47714 

95.5    Revised 47714 

95.7    (a)  revised 47715 

9«.25  (d)(2)(ii)  revised;  (e)  re- 
designated as  (f);  new  (e) 
added:  (d)  Introductory  text 
and  (2)  introductory  text  re- 
published  A*ni5 

95.29    Revised 47715 

95.39    Revised 47715 

95.51    (f)  revised 47715 

95.53  (a)  introductory  text,  (c) 
introductory  text  and  (d), 
and    (f)    introductory    text 

and  (1)  revised;  (g)  added 47715 

95.57    (b)  introductory  text  and 

(1)  revised 47716 

95.71    (a)   revised;   (e)   and   (f) 

added 47716 

95.73    (c)  revised 47716 

95.75  (g).  (h)  introductory  text, 
(i)  introductory  text,  (g),  (j), 

and  (n)  revised 47716 

95.77    (a)  revised;  (b)  removed 47716 

95.83    (b)  revised 47718 

95.89    Revised 47716 

95.103    (c)(2)  revised 47717 

95.113    (bM2)  removed 47717 

95.117  (b)  introductory  text 
amended;  (b)(2)  and  (c)  re- 
moved  47717 

95.121    Revised 47717 

95.129  (bK2)  removed;  (d)  re- 
vised  „ 47717 

95.131  Heading  and  (a)  re- 
vised  47717 

95.133    (b)(2)  revised 47717 

95.135    Heading  and  (c)  revised; 

(e)  added 47717 

»5.137    Revised 47717 

95.139    Revised 47717 

95.141    Revised... 47717 

95.175  Heading  and  introducto- 
ry text  revised 47717 

95.179  (b),  (d),  (e).  and  (f)  re- 
vised  47717 


PM« 

95.621    Revised 47718 

95.635    (cK2)  corrected. 44144 

95.651    Added 47718 

95.661    Removed 47718 

Chapter  III — National  Tolocommuni- 
catlon*  and  Information  Adminit- 
tration,  Dopartmont  of  Commorco 

300.1    (b)  revised. 39096 

Title  47— Proposed  Rules: 

1 40918 

2 41213 

22 44207 

69 „ 47836 

73 38743. 

38747,  39614-39617,  40919,  41213, 
42083,  42984.  43245,  43246.  43736, 
43009,  44208-44210.  44502-44S04. 
45127,  45523,  45524,  45948,  46099, 
47235 

76 40920,  43736 

80 41213,  44210 

90 39114,  45128 

97 47738 


TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chapter  1 — Fodoral  Acquisition 
Rofulotion 

4.602    (c)  revised;  interim 43388 

4.703    (a)(2)  amended;  interim 43388 

4.900—4.904        (Subpart        4.9) 

Added;  interim 43388 

6.205    (a)  revised;  interim 43389 

8.302    (d)  added;  interim 43389 

9.505-3    Heading    revised;    text 

amended;  interim...^ 43389 

9.507    (a)  and  (b)  introductory 

text  revised;  interim 43390 

13.203-1    (f )  amended:  interim....  43390 

13.205    (a)  revised;  Interim 43390 

14.201-6    (g)     redesignated     as 

(gKl);  (g)(2)  added 43390 

14.205-5  (a)  amended;  inter- 
im  43390 

15.407  (e)  redesignated  as 
(e)(1);  (e)(2)  added;  inter- 
im  43390 

19.102    Amended;  Interim 43390 

19.202-6    (a)  revised;  Interim 43390 

19.501    (g)(2)  revised;  interim 43390 
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19.502-2  (b)  amended;  inter- 
im  43390 

19.502-3  (a)(3)  amended;  inter- 
im  43390 

19.503    (d)  amended;  Interim 43390 

19.506    (a)  amended;  Interim 43390 

19.508    (e)  revised;  interim 43390 

19.806-1  (a)  and  (b)  redesignat- 
ed as  (b)  and  (c);  new  (a) 

added;  interim 43390 

25.304    (a)  revised;  (e)  and  (f) 

removed;  interim 43390 

28.106-3  (a)  amended;  inter- 
im  43391 

33.101    Amended;  interim 43391 

33.104  (a)  revised;  (e),  (f)  and 
(g)  redesignated  as  (f),  (g) 
and  (h);  new  (e)  added;  in- 
terim  43391 

36.501    (b)  revised;  interim 43392 

37.000    Amended;  interim 43392 

37.101  (d)  amended;  (e)  re- 
moved; (f )  through  (j)  redes- 
ignated as  (e)  through  (i); 

interim 43392 

37.200—37.207     (Sul«)art     37.2) 

Revised;  interim 43292 

45.505    (c)  revised;  Interim 43394 

52.204-3    Added;  interim 43394 

52.214-3    Revised;  interim 43394 

52.214-13    Amended;  interim 43394 

52.215-8    Revised;  Interim 43394 

52.215-17    Amended;  interim 43394 

52.233-2    Revised;  Interim 43394 

52.236-13  (b)  amended;  inter- 
im  43395 

53.103    Revised;  interim 43395 

53.105  Revised;  interim 43395 

53.204-2    Revised;  interim 43305 

53.228    (1)  revised;  interim 43395 

53.301-279    Revised;  interim 43396 

53.301-281    Revised;  interim 43397 

53.301-1415    Revised;  interim 43398 

Chapter  2 — Dopartmont  of  Dofonso 

201.403    (a)  revised 46457 

204.671-5    (b)  amended 43205 

204.903  (Subpart  204.9) 

Added 43205 

215.611    (c)(S-72)  amended 46457 

215.811-78    (b)(8)  amended 46457 

215.873    Revised 46457 

216.203-4  (a)  and  (b)  amend- 
ed  46458 

227    Technical  correction. 44975 


Pace 
227.470—227.481-2  (Subpart 

227.4)    Revised;  interim 43699 

242.7300—242.7302  (Subpart 

242.73)    Added 46458 

245.505-14    (aK3)(vi)    amended; 

(aK3)(vli)  removed 46459 

245.607-72    (e)  amended 46459 

245.608-70    (b).  (O,  (d),  (e)  and 

(f )  amended 46459 

245.610-1    (aKl)(vili)       amend- 
ed  46459 

247.372  Heading  revised 46459 

247.373  Heading       and       text 
amended 46459 

252    Technical  correction 44975 

252.227-7013    Revised;        inter- 
im  43709 

252.227-7018    Revised;        inter- 
im  43714 

252.227-7019    Revised;        inter- 
im  43714 

252.227-7020    Republished;     in- 
terim  43714 

252.227-7021  Revised;  inter- 
im  43715 

252.227-7022—252.227-7024 

Republished;  Interim 43715 

252.227-7026—252.227-7027 

Republished;  Interim 43715 

252.227-7028  Revised;  inter- 
im  43715 

252.227-7029  Revised;  inter- 
im  43716 

252.227-7030  Revised;  inter- 
im  43716 

252.227-7031  Revised;  inter- 
im  43716 

252.227-7032—252.227-7034 

Republished;  Interim 437 16 

252.227-7035  Removed;  inter- 
im  43709 

252.227-7036  Revised;  inter- 
im  43716 

252.227-7037  Republished;  in- 
terim  43716 

252.227-7038  Removed;  inter- 
im  43709 

253.105    Added 46459 

253.170    Amended 46459 

253.270    Removed 46459 

253    Editorial  Note  amended 46459 

Chapter  2  Unpublished  DAR 
Supplement  No.  1  amend- 
ed  46459 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  3  THROUGH  NOVEMBER  30,  1988 


TITLE  48 —Con. 
Chapter  3 — 0«partm*nt  of  Health 
and  Human  S«rvic««  page 

301.304    (d)  table  amended 43206 

301.602-3    Added 43206 

302.100    Amended 43207 

304.170    Removed 43207 

305.102    Removed 43207 

305.303  (Subpart  305.3) 

Added 43207 

306.501    Amended. 43207 

307.105-2  (a)  (1)  and  (2) 
amended:  (a)  (3),  (4).  and  (9) 
revised:  (a)(ll)  removed;  (a) 
(12)  through  (15)  redesig- 
nated as  (a)  (11)  through 
(14):  new  (a)  (11)  and  (12) 

amended 43207 

(a)(9)  heading  corrected 44551 

315.406-5  (a)(2)(xv)  amended: 
(a)(2)  (xvl)  and  (xviii)  re- 
moved: (a)(2)(xvii)  redesig- 
nated    as     (a)(2Kxvi)     and 

amended 43207 

315.408    Amended 43208 

317.206    Amended 43208 

317.7100—317.7102         (Subpart 

317.71)  Revised 43208 

319.870  (a)  (2)  and  (4)  amend- 
ed  43208 

332.902—332.905  (Subpart  332.9) 

Added 43208 

332.905  (aK2)(ii)  and  (b)(3)  cor- 
rected  44551 

339.7001  Introductory  text,  (a), 

and  (b)  amended 43208 

339.7002  (a)  and  (b)  (2)  and  (3) 
amended 43208 

342.7200—342.7206-3      (Subpart 

342.72)  Removed 43209 

352.242-72—342.242-79 

Removed 43209 

Chaptar  5 — Ganaral  Sarvicat 
Administration 

519.706-70  (b)  and  (d)  correct- 
ed  39096 

519.770-1    (b)(l)(i)  corrected 39096 

Chapter  8 — Votarant  Administration 

807    Added 43210 

852.207-70    Added 4321 1 

Correctly  designated  and  cor- 
rected  46872 

852.207-71    Added 43212 


Pace 

Correctly  designated  and  (a) 

and  (b)  corrected 46872 

852.207-72    Added 43212 

Correctly  designated  and  cor- 
rected  46872 

Chapter  18 — National  Aeronautics 
and  Space  Administration 

1828.001    Added:  interim 45096 

1828.373    Added:  interim 45096 

1831.303  (Subpart  1831.3)  Re- 
moved  47956 

1831.703  (Subpart  1831.7)  Re- 
moved  47956 

1852.228-76    Added:  interim 45096 

Chapter  24 — Department  of  Housing 
and  Urban  Development 

2401  Authority  citation  re- 
vised  46533 

2401.403    Amended       (effective 

date  pending) 46533 

2401.602-3    Added        (effective 

date  pending) 46533 

2401.602-70  Removed  (effec- 
tive date  pending) 46533 

2402.101    Amended       (effective 

date  pending) 46534 

2406.304-70    (a)(1)         amended 

(effective  date  pending) 46534 

2409  Authority  citation  re- 
vised  46534 

2409.504  (aK5)  revised;  (b)  re- 
moved: (c),  (d)  and  (e)  redes- 
ignated as  (b),  (c)  and  (d); 
new  (b)(1)  amended:  new  (d) 
revised  (effective  date  pend- 
ing)  46534 

2409.508    Added  (effective  date 

pending) 46534 

2409.508-1—2409.508-2    Added 

(effective  date  pending) 46534 

2412  Added  (effective  date 
pending) 46534 

2413  Authority  citation  re- 
vised  46534 

2413.107  (Subpart  2413.1) 
Added  (effective  date  pend- 
ing)  46535 

2413.505—2413.505-2  (Subpart 
2413.5)  Added  (effective 
date  pending) 46535 

2414.406-3  (e)(3)  amended  (ef- 
fective date  pending) 46535 
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Page 
2415.407    Added  (effective  date 

pending) 46535 

2415.411    Added  (effective  date 

pending) 46535 

2415.411-70    Added      (effective 

date  pending) 46535 

2416.405    Revised         (effective 

date  pending) 46535 

2416.504    Added  (effective  date 

pending) 46535 

2417    Added      (effective      date 

pending) 46535 

2419.503    (a)    heading    revised; 

(a)  text  amended  (effective 

date  pending) 46535 

2422    Added      (effective      date 

pending) 46535 

2424  Authority  citation  re- 
vised  46536 

2424.202-70    Added      (effective 

date  pending) 46536 

2426  Added  (effective  date 
pending) 46536 

2427  Added  (effective  date 
pending) 46536 

2432    Revised     (effective     date 

pending) 46536 

2434    Added      (effective     date 

pending) 46537 

2437.101—2437.110  (Subpart 
2437.1)  Added  (effective 
date  pending) 46537 

2442    Added      (effective      date 

pending) 46537 

2446    Added      (effective      date 

pending) 46537 

2451  Added  (effective  date 
pending) 46538 

2452  Added  (effective  date 
pending) 46538 

2453  Added  (effective  date 
pending) 46543 

2470  (Subchapter  U)    Removed 

(effective  date  pending) 46544 

Title  4S— Proposed  Rules: 

14 41535.46792 

16 41535,46792 

28        44564 

31 41527,41530 

47     45742 

62. 44564,  45742,  46792 

63 44564,48495 

214 41390 

216 *1390 

222 38749 

232 43738 


Page 

242 43738 

245 43738 

247 38753 

252 38753,  43738 

512 47551 

546.... 47551 

552..... 45293,47551 

932 45294 

952 45294 

TITLE  49— TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transportation 

40    Added;  interim 47004 

Chapter  I — Research  and  Speciol 
Pragroms  Administration,  Deport- 
ment of  Transportation 

199    Added 47096 

Chapter  II — Federal  Railroad  Admin- 
istration, Department  of  Transpor- 
tation 

217  Authority  citation  re- 
vised  47131 

217.13  (d)  introductory  text  re- 
vised; (d)(5)  added 47131 

219.3    (c)  added 47128 

219.9  (a)(1)  revised;  (aX5)  re- 
designated as  (a)(7);  (a)  in- 
troductory text  and  new  (7) 
republished:  (a)  (5)  and  (6) 
added 47128 

219.102    Added 47128 

219.601—219.609     (Subpart     G) 

Added 47128 

219.701—219.711     (Subpart     H) 

Added 47130 

219    Appendix  A  amended 47131 

Appendix  B  revised 47819 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of  Trans- 
portation 

383.5    Amended 39050 

383.51    (b)  revised;  (d)  added 39050 

383.72    Added 39051 

383.131    (a)(1)  revised 39051 

387  Authority  citation  re- 
vised  47543 

387.41    Revised 47543 
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TITLE  49  Chapter  III— Con.  Page 

390.5    Amended 39051,  47543 

390.21    (b)(4)  revised 47543 

390.27    Revised 47543 

391.2    (c)  reinstated 47544 

391.15    (c)  revised 39051 

391.41    (b)(12)  revised 47154 

391.43    (c)  and  (e)  amended 47154 

391.81—391.123      (Subpart      H) 

Added 47151 

392.5    (a)(2)  revised 39052 

394.7    (b)(ll)  added 47154 

394.9    (b)  revised 47154 

394.20    (a)  and  (b)  amended 47154 

395.2    (k)   correctly   designated 

as  (i) 44589 

(k)  redesignated  as  (i) 47544 

395.13    (bK2)  revised 47544 

Chapter  VI — Urban  Matt  Trantporta- 
tion  Adminittrcrtion,  Department  of 
Trantportatien 

653    Added 47174 

Chapter  V— National  Highway  Traf- 
fic Safety  Adminittration,  Depart- 
ment of  Trantportatien 

531.5    (a)  table  revised 39302 

Chapter  X — Interttate  Commerce 
Committion 

1004    Revised 47219 

1041  Removed 47221 

1042  Removed 47221 

1140  Authority  citation  re- 
vised  46088 

1140.2    (b)(12)(i)(D)  revised 46088 

1152  Authority  citation  re- 
vised  45766 

1152.34    (c)(l)(ii)  revised 45766 

1185  Authority  citation  re- 
vised  39097 

1185.1  Redesignated  as  1185.2; 

new  1185.1  added 39097 

(a)  and  (b)  correctly  revised 40068 

1185.2  Redesignated  as  1185.3 
and  revised;  new  1185.2  re- 
designated from  1185.1 39097 

1185.3  Redesignated  as  1185.4; 
new  1185.3  redesignated 
from  1185.2  and  revised 39097 

1185.4  Redesignated  as  1185.5; 
new  1185.4  redesignated 
from  1 185.3 39097 


Pace 

1185.5  Redesignated  as  1185.6; 
new  1185.5  redesignated 
from  1185.4 39097 

1185.6  Redesignated  as  1185.7; 
new  1185.6  redesignated 
from  1185.5 39097 

1185.7  Redesignated  as  1185.8; 
new  1185.7  redesignated 
from  1185.6 39097 

1185.8  Redesignated  as  1185.9; 
new  1185.8  redesignated 
from  1185.7 39097 

1185.9  Redesignated  as 
1185.10;  new  1185.9  redesig- 
nated from  1185.8 39097 

1185.10  Redesignated  as 
1185.11;  new  1185.10  redesig- 
nated from  1185.9 39097 

1185.11  Redesignated  from 
1185.10 39097 

1201    Amended 46620 

1207.1  Removed;  new  1207.1  re- 
designated from  1207.2 40428 

1207.2  Redesignated  as 
1207.1 40428 

1249.1    Revised 40428 

Title  49— Proposed  Rules: 

11 45681.  46745 

18 44716 

171—179  (Subchap.  C) 45888 

172 45525 

173 45525 

177 39114 

200-229  (C*.  II) 47554 

229 „ 47557 

531 39115 

571 39751. 

40462.  40463.  40921.  44211.  44623. 

44627.  45128.  47982 

574 44632 

576 45527 

661 43457 

663 40850 

1135 47558 

1162 43246,  47559 

1207 39119 

1249 39119 

1312 40922 


TITLE  50— WILDLIFE  AND 
FISHERIES 

Chapter  I— United  Statet  Fith  and 
Wildlife  Service,  Department  of 
the  Interior  page 

17.11  (h)  table  amended 43889. 

45865 

17.12  (h)  table  amended 45861 

20.104  Seasonal  hunting  ad- 
justments corrected 44589,  44695 

20.105  Seasonal  hunting  ad- 
justments corrected 44589 

20.109  Seasonal  hunting  ad- 
justments corrected 44590 

32.12  (e)(2),  (1)(2)  (1)  through 
(vl),  (m)(l)(lii),  (t)(2)  (i)  and 
(11),  (u)(l)(lll).  (2)(lv),  and 
(3)(iii).  (w)(l)  (1)  and  (ii). 
(cc)(2)  (li)  through  (vi), 
(11)(2),  (rr)(l)(iii),  (2)  (1)  and 
(11),  and  (3)  (1)  and  (ii)  re- 
moved  43891 

(e)(1).  (m)(l)(iv).  (u)(2)(v). 
(gg)  (2)  through  (4),  and  (11) 
(3)  and  (4)  redesignated  as 
(e)(2),  (m)(l)(lii),  (u)(2)(iv), 
(gg)  (3)  through  (5),  and  (11) 
(2)  and  (3);  new  (e)(1), 
(fKll)(vi),  (g)(7)(iv),  (gg)(2), 
(pp)(6),  (qq)(4)  (v)  and  (vi), 

(5)(vi),  and  (7)(vi)  added 43891 

(i)(2)  introductory  text, 
(l)(2)(i),  (m)(l)(li)  and  (2), 
(n)(l),  (t)(2)  Introductory 
text,  ( w )( 1 )  introductory 
text,  (aa)(l).  (cc)(2)  intro- 
ductory text  and  (1). 
(hh)(4)(i),  (10)(il)  and  (11) 
(11)  and  (Iv),  (mm)(5)(vl)  and 
(7)  (i)  and  (v),  (qq)(l)(i). 
(4)(U),  (6),  (7)  (1),  (ill),  and 
(Iv),  and  (rr)(2)  Introductory 
text  and  (3)  Introductory 
text  revised 43892 

32.22  (a)(4)  (i)  through  (vi), 
(h)(2)  (i)  through  (v)  and  (3) 
(1)  through  (ill),  (ff)  (1),  (2) 
and    (11),    and    (hh)(3)    (1) 

through  (iv)  removed 43893 

(d)  (2)  through  (6),  (ee)  (1) 
through  (4).  and  (ff)  (3) 
through  (10)  redesignated  as 
(d)  (3)  through  (7),  (ee)  (2) 


143 


Page 


and  (4)  through  (6).  and  (ff) 
(1)  through  (8);  new  (d)(2), 

(ee)  (1)  and  (3)  added 43893 

(a)(4)  Introductory  text,  (b)(1) 
Introductory  text,  (h)(2)  in- 
troductory t«xt  and  (3)  in- 
troductory text,  (I)  (1)  and 
(2),  (bb)(2),  new  (ffKDd), 
(6)(ii)  and  (8)(11).  (hh)(3)  In- 
trciductory  text,  and 
(nn)(3)(i)  and  (5)(ii)  re- 
vised  43893 

32.32  (a)(3)  (1)  through  (iv), 
(h)(3)  (1)  through  (v)  and  (4) 
(1)  through  (vlii),  (1)(4)  (1) 
through  (vil)  and  (5)  (i) 
through  (X),  (n)(l),  (r)(3)  (1) 
through  (vil),  (ff)(2)  (1)  and 
(li),  (gg)(4)(lll),  and  (U)(4)  (1) 

through  (vi)  removed 43893 

(d)  (2)  through  (5),  (n)  (2)  and 
(3),  (dd)  (1)  through  (4),  and 
(gg)(4)  (iv)  through  (vi)  re- 
designated as  (d)  (3) 
through  (6).  (n)  (1)  and  (2), 
(dd)(2)  (1)  through  (Iv),  and 
(gg)(4)  (iii)  through  (v);  new 
(d)(2),  (vK8),  (x)(4)(lU), 
(dd)(l),  (ggK2)  (V)  through 
(vil),  and  (rr)(3)  (vl)  and  (vil) 

added 43893 

(a)(3)  introductory  text, 
(b)(1),  (h)(3)  Introductory 
text  and  (4)  introductory 
text,  (i)(4)  introductory  text 
and  (5)  introductory  text, 
(1)(3),  new  (n)  (1)  and  (2), 
(p)(2),  (r)(3)  introductory 
text.  (V)  (2)  and  (5), 
(bb)(2)(iii).  (ff)(2)  introduc- 
tory text.  (gg)(4)(ll).  and 
(11)(4)  introductory  text  re- 
vised  43894 

Chapter  II — National  Marine  Fisher- 
iet  Service,  National  Oceanic  and 
Atmotpheric  Adminittration,  De- 
partment of  Commerce 

216    Determinations 39743 
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TITLE  50— Con. 

Chapter  iV— Joint  Rogulotions 
(Unitod  States  Fish  and  Wildlife 
Service,  Deportment  of  the  Interior 
and  Notional  Marine  Fisheries 
Service,  Notional  Oceonic  ond  At- 
mospheric Administration,  Depart- 
ment of  Commerce);  Endangered 
Species  Committee  Regulations  p^^ 

380.2    Amended 46873 

380.20  Redesignated  as  380.21; 
new  380.20  redesignated 
from  380.23  and  revised 46873 

380.21  Redesignated  as  380.22; 
new  380.21  redesignated 
from  380.20 46873 

380.22  Redesignated  as  380.23; 
new  380.22  redesignated 
from  380.21 46873 

380.23  Redesignated  as  380.20 
and  revised;  new  380.23  re- 
designated from  380.22 46873 

380.24—380.26    Added 46873 

Chapter  VI — Fishery  Conservation 
and  Management,  Notional  Ocean- 
ic and  Atmospheric  Administration, 
Deportment  of  Commerce 

601.37  (Subpart  D)    Added 39304 

611.50    (b)(4)(ii)  amended 39477 

Technical  correction 43319 

625    Added 39477 

Technical  correction 43319 

640.2    Corrected 39581 

642    Temporary  regulations 39097, 

40231,  47718 
642.21    (a)(2)  amended:  interim 

emergency  eff .  to  2-1-89 45098 

644.7    (e)  amended;  eff.  to  12- 

26-88 45099 


Pace 

644.24    (c)  added;  eff.  to  12-26- 

88 45099 

655    Specifications 43718 

Specifications  corrected 45854 

658.22  Existing  text  redesig- 
nated as  (a);  new  (b)  added; 
emergency  eff.  to  2-2-89 45271 

Figure  1  revised 45273 

(b)  corrected 46745 

663    Restrictions 39606 

663.4  Existing  text  designated 

as  (a):  (b)  added 47957 

663.7    (q)  amended;  (r)  added 47957 

672.2    Amended 44011 

672.5  (b)(3)(v)  amended 44012 

672.23  (b)  revised 44012 

675    Inseason  adjustments 38725, 

<o  39097,  40894,  47545 

Temporary  regulations 39479. 

39744,  47544 
Inseason  adjustments  correct- 
ed  39718 

Title  SO^Proposed  Rules: 

16 45784 

17 38969. 

39617,  39621,  39626.  40479,  45788, 

46479 

18 45788 

20 45296 

23 38755 

33 44043 

216 40246 

301 43909 

611 44047, 

46482,  46890,  47993,  47998 

646 42985,  44975 

652 48002 

651 39627,  44975,  45301,  47299 

655 43741,45854 

661 41214 

663 41214,  46890 

672 47993 

675 47998 


PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 


145 


Additions  to  Table  I,  January  through  November  1988 

This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  added  to  Table  I  as  a  result  of  author- 
ity citations  carried  in  the  Federal  Register  from  January  through  November  1988. 
Recent  legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1987.  Ad- 
ditions during  1987  ore  in  the  December  1987  LSA  (List  of  CFR  Sections  Affected). 

h  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  ond  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CFR 

5  U.S.C.: 

201  et  seq 29  Part  100 

302—305 18  Part  388 

551—557 18  Parts  375,  388 

552— 552a 48  Part  2424 

652 7  Parts  2902, 

2903,  3403,  3700,  3701,  3800, 

3801,  4000,  4001,  4100 

10  Part  2 

28  Part  701 

32  Parts  285,  298b 

38  Part  1 

39  Part  946 

552a 5  Part  1001 

22  Part  1507 
40  Part  13 

652b 5  Part  1632 

12  Part  791 

553 16  Part  305 

21  Parts  340,  349,  640 

46  Part  571 

49  Parts  1004,  1036,  1071,  1185 

608c 7  Part  1 

702—704 21  Part  640 

1101  note 5  Part  950 

1104 5  Part  300 

1201  et  seq 5  Part  1200 

2621 7  Part  1 

2714 7  Part  1 

3101 28  Part  0 

3324 5  Part  300 

3701 29  Part  100 

5333—5334 5  Part  531 

5336 5  Part  531 

5511—5512 32  Part  527 

5512 40  Part  13 

5514 20  Part  361 

40  Part  13 

41  Part  105-56 

49  Part  92 

5734 41  Part  101-7 

7201 5  Part  300 

7204 5  Part  300 

7701  et  seq 5  Parts  300,  330 


5  U.S.C.— Con.  CFR 

8151 5  Part  330 

8439 5  Part  1645 

8461 5  Part  844 

8474 5  Parts  1620, 

1632,  1633.  1645 

App.  2 ~ 34  Part  33 

App.  4 5  Part  1633 

App.  207 10  Part  1010 

7  U.S.C.: 

4a 17  Part  12 

61 7  Part  1 

87e 7  Part  1 

136  et  seq 40  Part  31 

136— 136y 40  Parts  153,  156,  158 

136 40  Part  167 

136w 40  Part  2 

150bb 7  Part  301 

601—674 7  Part  998 

612  note 7  Part  250 

901  et  seq 7  Part  1762 

901— 950b 7  Part  1710 

941  et  seq 7  Part  1610 

1308  et  seq 7  Parts  1497,  1498 

1308— 1308a 7  Part  1413 

1309 7  Part  1413 

1413e 7  Part  726 

1421 7  Parts  1413,  1425 

1421  note 7  Part  1478 

1423 7  Part  1413 

1425 7  Part  1470 

1431e 7  Part  250 

1441-1 7  Parts  1413.  1421,  1470 

1444 7  Part  1425 

1444-1 7  Parts  1413,  1470 

1444b 7  Parts  1413.  1421.  1470 

1444b-2— 1444b-4 7  Part  1470 

1445b-2— 1445b-4 7  Part  1413 

1445b-2 7  Part  1421 

1445C-2 7  Parts  729,  1421 

1445d 7  Parts  1413,  1470 

1445e 7  Part  1421 

1445h 7  Part  1413 

1461—1469 7  Parts  719,  1413 
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7  U.S.C.— Con.  CPR 

1471d  note 7  Part  1479 

1506 7  Parts  455.  456 

1516 7  Parts  455,  456 

1621  et  seq 7  Part  66 

1622 7  Part  27 

1921  et  seq 7  Part  1762 

1932  note 7  Part  1948 

1989 „ 7  Part  1946 

2908 7  Part  1 

3701  et  seq 21  Part  5 

4610 7  Part  1 

4736 7  Part  27 

4815 7  Part  1 

4910 7  Part  1 

8  U.S.C.: 

1101 8  Part  216 

1101  note 8  Part  245a 

1102 8  Part  212 

1103 8  Parts  216,  271,  286 

28  Part  44 

1151 8  Part  245 

1153 8  Part  245 

1154 8  Part  216 

1160—1161 29  Part  502 

1182 8  Part  204 

1184 8  Part  216 

1186a, 8  Parts  204.  205, 

211.  214.  216,  223,  223a,  235, 

242  245 

1187 8  Parts  212,'214. 

217,  236,  248 

1251 8  Part  242 

1257 8  Part  245 

1321 8  Part  271 

1356 8  Part  286 

10  UJS.C: 
113 32  Parts  95,  191. 

278.  356.  391 

113  note ^ 32  Part  105 

131 32  Part  389 

133 32  Parts  374.  390.  390a 

134 32  Part  385 

136 32  Parts  386.  387 

137 32  Part  352 

192..„ 32  Part  388 

982 32  Part  144 

1041 32  Part  887 

1076a. .....32  Part  199 

2131— 213& 38  Part  21 

2202 32  Part  173 

48  Part  5215 
2301  et  seq 48  Part  39 

2304  note 48  Part  1246 

2305 ., 82  Part  838 

3012 33  Part  245 

7420 15  Part  777 

7430 15  Part  777 

8013 32  Parts  818.  855.  884 
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93a 12  Part  18 

161 12  Part  18 

248 12  Part  281 

321 12  Part  261 

1437 12  Parts  575-577 

1464 12  Parts  569c.  575-577 

1701J-3 12  Part  34 

1701q 24  Parts  247,  290 

1701s 24  Part  247 

1715 24  Parts  204.  252 

1715b 24  Parts  247.  251 

1715^ 24  Part  247 

1715Z  note 24  Part  248 

1715U 24  Part  203 

1715y 24  Part  234 

1715Z 24  Parts  232.  252 

1715Z-1 24  Part  247 

1725 12  Part  569c 

1729 12  Parts  569c,  575-577 

1795c 12  Part  747 

1813 12  Part  326 

1815 12  Part  326 

1817—1818 12  Part  326 

1818 12  Part  18 

1823 12  Part  208 

1844 12  Part  261 

2011 12  Part  611 

2013 12  Parts  618,  624 

2019—2020 12  Part  618 

2071 12  Part  611 

2073 12  Part  618 

2075—2076 12  Part  618 

2093 12  Part  618 

2121 12  Part  611 

2122 12  Part  618 

2128 12  Part  618 

2132 12  Part  615 

2142 12  Part  611 

2146 12  Part  615 

2160 12  Part  615 

2184 12  Part  614 

2200 > 12  Part  618 

2201 12  Part  614 

2202a. „ 12  Part  614 

2202b 12  Part  615 

2202c— 2202e„ 12  Part  614 

2203 12  Part  811 

2211 12  Part  618 

2218..~ 12  Part  618 

2219a-2219b 12  Part  614 

2221 > 12  Part  611 

2252 12  Part  624 

2261-2273 12  Part  623 

2278b 12  Part  615 

2278b-6 12  Part  615 


PARALLEL  TABLE 


147 


12  D.S.C.— Con.  CPR 

2279a— 2279J 12  Part  611 

3105 12  Part  208 

3906—3909 12  Part  208 

4001  et  seq 12  Parts  210,  229 

14  U.S.C.: 

633 46  Part  7 

15  U.S.C.: 

78b 12  Part  208 

780-4 12  Part  208 

78q 12  Part  208 

78q-l 12  Part  208 

78w , 12  Part  208 

78dd 17  Part  240 

80b-6 17  Part  275 

634 13  Parts  143,  145 

644 20  Part  654 

687 13  Part  108 

695— 697b 13  Part  108 

714  et  seq 7  Part  1446 

714b— 714c 7  Parts  1470. 

714c 7  Part  1405. 

1477-1479 

717— 717w 18  Part  161 

1401 49  Part  585 

1673 15  Part  15b 

32  Part  818 

1824 9  Part  11 

2058—2060 16  Part  1306 

2601  ct  seq 40  Part  31 

2625 40  Part  700 

3301-3432 18  Parts  161.  375 

16  U.S.C.: 

90c  et  seq 43  Part  3590 

460n  et  seq 43  Part  3590 

460dd  et  seq 43  Part  3590 

46taun-2— 460nun-4 43  Part  3590 

469  et  seq 7  Part  656 

470  et  seq 7  Part  656 

508 43  Part  3590 

742a— 742J-1 „ 50  Part  10 

791— 825r 18  Part  385 

791a 18  Part  4 

791a  note 18  Part  375 

1361—1384 50  Part  10 

1401—1407 « 50  Part  10 

1435—1439 15  Part  922 

1801  et  seq 50  Parts  620. 

625.  644.  657 

2431  et  seq 50  Part  380 

3101  et  seq 43  Part  3150 

3371—3378 50  Part  10 

3834 7  Part  1497 

3844 7  Fart  1940 

4101  et  seq 50  Part  253 

18  U.S.C.: 

201—209 10  Part  1010 

32  Part  1293 

201  et  seq 29  Part  100 

202 29  Part  100 
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1382 32  Part  527 

1905 45  Part  5 

2254 28  Part  0 

3061 39  Part  232 

3621—3622 28  Parts  513. 

541.  544.  550 

3624 ^  28  Parts  513.  541, 

544.  550 

4001 28  Part  0 

4041—4042 - 28  Part  0 

4042 28  Parts  66,  67 

4044 28  Part  0 

4082 28  Part  0 

4351—4353 28  Parts  66,  67 

5006—5024 28  Part  513 

19  UJS.C: 

58b 19  Part  122 

66 19  Part  122 

81c 27  Part  20 

1337 19  Part  210 

1433 19  Part  122 

1436 19  Part  122 

1459 19  Part  122 

1590 „ 19  Part  122 

1623 19  Part  112 

1624 19  Part  122 

1644 19  Part  122 

1677a-1677h 19  Part  207 

20  U.S.C.: 

501 34  Part  600 

956 29  Part  505 

957 30  Part  7 

959 45  Parts  1154.  1157.  1169.  1174 

961—968 45  Parts  1183.  1185 

1021 34  Part  779 

1031 34  Part  776 

1047 34  Part  779 

1058  et  seq 34  Part  602 

1061 34  Part  602 

1068 _ 34  Part  600 

1071  et  seq 34  Part  600 

1078-2 34  Part  600 

1082 _ - 34  Part  85 

1085 „ 34  Parts  600.  602 

1088 - ~ 34  Parts  600.  602 

1091 » 34  Parts  600.  602 

1094 34  Parts  85.  600 

1141 _ 34  Parts  600.  602 

1234a ~ 34  Part  30 

1401 34  Parts  333.  602 

1403—1420 ^...34  Part  526 

1431 34  Part  316 

1434 34  Part  316 

1461—1462 34  Part  333 

1472 34  Part  333 

2471 34  Part  602 

3122—3130 34  Part  581 

3142 34  Part  790 
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3211 34  Part  612 

3221 34  Part  612 

3281—3341 34  Parts  500, 

501,  524,  525.  548.  561.  562.  573. 

574 

3381 34  Part  602 

3474 34  Parts  80.  85 

3485 34  Part  3 

3487 34  Part  99 

3507 34  Part  99 

4011 40  Part  31 

21  U  S  C  ■ 

321......!! 21  Parts  340.  349.  640 

342 21  Part  170 

348 21  Part  60 

40  Parts  185,  186 

351 21  Parts  201.  640, 

878,  892 

352 21  Parts  340,  349.  640 

353 21  Part  60 

355 21  Parts  60.  340.  349, 

606,  610,  640 

357 21  Part  60 

360 21  Parts  640,  878,  892 

360c 21  Parts  878.  892 

360e 21  Parts  60,  878.  892 

360j 21  Parts  60,  878,  892 

371 21  Parts  60,  340.  349. 

640.  878.  892.  1030 

376 21  Part  60 

601  et  seq 9  Part  327 

679 21  Part  5 

881 28  Part  50 

6151 26  Part  55 

22  U.S.C.: 

2381 22  Parts  204.  206.  208 

45  Part  207 

2658 22  Parts  135,  137 

48  Parts  601-606.  608.  609.  613- 

617.  619.  622-625.  628-630,  632- 

634.  636.  637.  642,  643,  645.  646. 

648.  652.  653,  670 

2751  et  seq 37  Part  5 

2780 22  Part  126 

3201  et  seq 37  Part  5 

3611 35  Part  60 

3901  et  seq 22  Part  20 

4341 .^....22  Part  136 

5001  et  seq 15  Parts  773, 

779.  799 

23  U.S.C.: 

101 23  Part  645 

103 49  Part  653 

111 23  Part  645 

151 23  Part  650 

315 23  Part  635 

■     351 23  Part  650 

24  U.S.C.: 

1437r 24  Part  964 
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25  U.S.C.: 

2 25  Part  179 

9 25  Part  179 

372—373 25  Part  179 

396  et  seq 30  Parts  202. 

203.  207.  241 
396a  et  seq 30  Parts  202, 

203   207  241 

396g— 396q 43  Part  3590 

487 25  Part  179 

607 25  Part  179 

1401  et  seq 25  Part  61 

2101  et  seq 30  Parts  202. 

203.  207.  241 

43  Part  3590 
2201-2211 25  Part  179 

26  U.S.C.: 

28 26  Part  1 

52 26  Part  1 

67 26  Part  1 

280C ^ 26  Part  1 

444 26  Part  1 

453C 26  Part  1 

755 26  Part  1 

860G 26  Part  1 

863 26  Part  1 

864..... 26  Part  1 

865 26  Part  1 

884 26  Part  1 

954 26  Part  1 

957 26  Part  1 

985 26  Part  1 

987 26  Part  1 

989 26  Part  1 

1060 26  Part  1 

2662 26  Part  26 

4101 26  Part  48 

5081 27  Parts  19.  231.  240,  250 

5131—5133 27  Part  197 

5142—5143 27  Parts  19.  22, 

270.  285.  290 

5143 27  Part  231 

5146 27  Parts  19.  22. 

250.  270.  285.  290 

5206 27  Part  197 

5271 27  Part  250 

5273 27  Part  197 

5276 27  Parts  22.  250 

5701 27  Part  290 

5731 27  Parts  270.  285,  290 

5802 27  Part  70 

6031 26  Part  1 

6036 26  Part  301 

8061 27  Parts  22,  270,  285,  290 

6065 .27  Parts  22.  270.  285.  290 

6109 27  Parts  22 

6151 27  Parts  22.  194.  270.  290 

6323 26  Part  1 
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26  U.S.C.— Con.  CFR 

6689 26  Part  301 

6806 27  Parts  19.  22. 

270.  285.  290 

7011 27  Parts  19.  22. 

270.  285.  290 

7213 27  Part  197 

7519 26  Part  1 

7701 26  Part  1 

7805 20  Part  615 

27  Parts  275.  285 

28  U.S.C.: 

509—510 28  Part  71 

517 28  Part  0 

519 28  Part  0 

2112 17  Part  201 

29  Part  101 
40  Part  23 

46  Part  502 

29  U.S.C.: 

49k 29  Part  502 

141 29  Part  100 

146 29  Part  100 

175a 29  Parts  1470.  1471 

551 29  Part  98 

631 29  Parts  1625.  1627 

706 34  Part  367 

711 34  Part  367 

721 34  Part  367 

760—762 34  Part  360 

794 3  Part  102 

5  Parts  723.  1207.  1262.  2416 

12  Part  606 

13  Part  136 
15  Part  8c 

17  Part  200 

20  Part  365 

22  Parts  711.  1510 

24  Part  8 

29  Part  100 

36  Part  1208 

38  Part  15 

44  Part  16 

45  Part  85 

795m 34  Part  361 

796a— 796d-l 34  Part  365 

796£ 34  Part  367 

1132 29  Part  2570 

1135 29  Part  2570 

1579 20  Parts  626-631 

1801  et  seq 29  Part  502 

2001—2009 29  Part  801 

30  U.S.C.: 

181  et  seq 30  Part  207 

43  Parts  3150.  3590 

185 15  Part  777 

291—293 43  Part  3590 

351-359 43  Part  3150 

351  et  seq 30  Parts  202.  203.  207 

957 30  Part  7 


30  U.S.C.— Con.  CFR 
1001  et  seq 30  Parts  202. 

203.  207. 241 

1201  et  seq 30  Parts  724.  756. 

843.  845,  846,  905 

1257 30  Parts  780,  784 

1701  et  seq 30  Parts  202. 

203.  207.  241 

31  U.S.C.: 

321 31  Part  25 

483a 43  Part  3150 

46  Part  67 

1108 28  Part  0 

1111 5  Part  1320 

1344 41  Part  101-6 

1535 48  Part  2417 

3101—3129 31  Part  306 

3105 31  Parts  321.  330 

3126 31  Parts  321.  330 

3701—3719 10  Part  1015 

3711  et  seq 40  Part  13 

3711 22  Part  1506 

34  Part  31 

3716 34  Part  31 

3717—3718 34  Part  30 

3717 15  Part  4 

3801  et  seq 28  Part  0 

3801—3812 10  Part  1013 

28  Part  71 
34  Part  33 
38  Part  42 
43  Part  35 
45  Part  79 
49  Part  31 

3807 32  Part  277 

3809 40  Part  27 

3901—3906 48  Part  2432 

5311—5324 12  Part  326 

6505 23  Part  635 

7501  note 32  Part  266 

9301 27  Part  197 

9303—9304 27  Part  197 

9306 27  Part  197 

9701 18  Part  154 

22  Part  602 

30  Part  206 

43  Part  3590 

49  Part  7 

33  U.S.C.: 

1 33  Part  245 

409 33  Part  245 

411—415 33  Part  245 

1223 33  Part  110 

1231 33  Parts  126,  127 

46  Part  4 

1251  et  seq 40  Part  31 

1317 40  Part  440 

1318 40  Part  425 
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33  U.S.C.— Con.  CFR 

1321 46  Parts  31. 

33,  35.  56.  71.  78,  91.  97.  105. 
169.  176.  189.  196 

1344 33  Parts  335-338 

40  Part  232 

1413 33  Parts  335-337 

1401  et  seq 40  Part  31 

1509 46  Parts  54.  56.  110 

2030 33  Part  110 

2035 33  Part  110 

35  U.S.C.: 

6 37  Part  150 

156 21  Part  60 

37  U.S.C: 

101 15  Part  15b 

706 15  Part  15b 

1007 32  Part  527 

38  U.S.C.: 

210 38  Parts  43.  44 

48  Part  807 

211 38  Part  21 

223 28  Part  14 

360 38  Part  3 

503 38  Part  3 

524 38  Part  21 

612 38  Part  43 

620 38  Part  17 

801 38  Part  3 

1401  et  seq 38  Part  21 

1401—1402 38  Part  21 

1411-1416 38  Part  21 

1421-1423 38  Part  21 

1431-1433 38  Part  21 

1434—1674 38  Part  21 

1785 „ 38  Part  3 

1783 38  Part  21 

1812 38  Part  36 

1816 38  Part  36 

1832 38  Part  36 

1901—1903 38  Part  3 

3101—3102 38  Part  21 

3302 38  Part  1 

3501 38  Part  13 

3503—3504 38  Part  3 

3504—3505 38  Part  21 

4004 38  Part  21 

5009 38  Part  1 

39  U.S.C: 

401 39  Part  946 

404 39  Part  946 

2003 39  Part  946 

3001 39  Part  946 

40  U.S.C.: 

471  et  seq 43  Parts  3000.  3100.  3120 

474 48  Part  5706 


40  U.S.C— Con.  CFR 
486 22  Part  513 

41  Parts  101-6.  101-50 

48  Parts  39.  412.  447.  601-606. 

608,  609,  613-617,  619,  622-625. 

628-630,  632-634,  636,  637.  642, 

643,  645.  646.  648.  652,  653,  670, 

807.  1243,  2409.  2412.  2417, 

2422.  2424.  2427.  2432.  2434, 

2442.  2446,  2451-2453,  3401- 

3405,  3408.  3409,  3413-3417, 

3419,  3424,  3525,  3427.  3428, 

3432,  3433,  3437,  3442,  3443, 

3445,  3447.  3452 

751 41  Parts  201-1, 

201-2,  201-6,  201-21,  201-22, 

201-24.  201-26,  201-31,  201-39, 

201-41.  201-45 

759  note 5  Part  930 

41  U.S.C.: 

420 48  Part  970 

42  U.S.C: 

201  et  seq 21  Part  12 

216 45  Part  73 

262 21  Part  60 

264 21  Part  640 

297-1 42  Part  57 

300f  et  seq 40  Parts  31. 

143,  146 

303.> 45  Part  201 

402 42  Part  406 

416 42  Part  424 

426— 426a ."....42  Part  406 

426-1 42  Part  406 

602  note 45  Part  233 

654 45  Part  306 

659 32  Part  818 

661—662 32  Part  818 

665 15  Part  15b 

32  Part  818 

1102 20  Part  615 

1203 46  Part  201 

1302 20  Part  404 

42  Parts  407, 
418.  424.  483,  488 

1306 20  Part  416 

1338 42  Part  482 

1353 45  Part  201 

1383  note 45  Part  201 

1395f— 139Sg 42  Part  424 

1395f 42  Part  488 

1395g 42  Parts  412.  418 

13951-1395Z 42  Part  406 

1395n 42  Part  424 

1395U 42  Part  424 

1395X 42  Parts  424.  488 

1396bb— 1395CC 42  Part  488 

1395CC 42  Part  424 

1395gg— 1395U 42  Part  424 


PARALLEL  TABLE 


151 
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1395hh 42  Parts  407.  488 

1395qq— 1395rr 42  Part  488 

1396tt 42  Part  488 

1396— 1396a 42  Part  482 

1396d 42  Part  483 

1437— 1437r 24  Parts  905.  960.  966 

1437a. 24  Parts  247,  887 

1437c 24  Parts  247.  887 

1437f 24  Parts  247.  885,  887 

1437r 24  Part  904 

1437aa— 1437CC 24  Part  905 

1437ee 24  Part  905 

1452b ; 24  Part  290 

1490 7  Part  1980 

1704 20  Part  61 

1759— 1759a 7  Part  225 

1781 12  Part  701 

1785 7  Part  225 

1870 45  Parts  602.  620 

1973b 28  Part  55 

1973J 28  Part  55 

1973aa-la 28  Part  55 

1973aa-2 28  Part  55 

1980 7  Part  1924 

1986k 45  Part  306 

2011  etseq 37  Part  5 

2021b— 2021J 10  Part  730 

2021J 10  Part  2 

2169 10  Part  73 

2223 10  Part  72 

2473 48  Parts  37.  39 

2942 7  Part  1924 

3001  et  seq 45  Part  1321 

3001 45  Parts  1326,  1328 

3535 24  Parts  8.  24.  85. 

203.  234,  248.  252.  576,  596.  840. 
841.  885.  887 

48  Parts  2412,  2417,  2422,  2427, 
2434.  2442,  2446, 2451-2453 

3711  et  seq 28  Parts  66,  67 

4001  et  seq 44  Parts  62.  63 

4321  et  seq 33  Part  230 

4331  et  seq 43  Part  3590 

4332  et  seq 30  Part  280 

4601  note 24  Part  42 

4951  et  seq 45  Parts  1229.  1234 

5060 46  Parts  1229.  1234 

6309 24  Part  8 

'  6601  et  seq 28  Parts  66.  67 

6846 10  Part  61 

6604 43  Part  3150 

6508 43  Parts  3000,  3130,  3150 

6831—6870 10  Part  435 

6901  et  seq 40  Parts  31.  146.  148 

6912 40  Parts  24.  252, 

253,  280,  281 

6924 40  Part  270 

6928 40  Part  24 
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6935 40  Part  265 

6938 40  Part  261 

6962 40  Parts  252,  253 

6991 40  Part  281 

7101—7352 18  Parts  161,  388 

7101  et  seq 10  Part  435 

7178 18  Part  375 

7254 10  Part  1036 

7256 10  Part  1036 

7265a 48  Part  970 

7401  et  seq 40  Part  31 

8201  et  seq 10  Part  435 

8255 10  Part  435 

9601  et  seq 40  Part  31 

9609 40  Part  303 

9617 40  Part  35 

9831  et  seq 45  Part  1301 

10101 10  Part  72 

10137 10  Part  72 

10151-10153 10  Part  72 

10155 10  Parts  2,  20,  21, 

51.  70.  72.  73.  76,  150 

10157 10  Part  72 

10161 10  Parts  2,  20,  21, 

51,  70,  72,  73,  75,  150 

10162 10  Part  72 

10165 10  Part  72 

10168 10  Parts  51,  72 

10601  et  seq 28  Parts  66.  67 

11013 40  Part  372 

11028 40  Part  372 

11042—11043 40  Part  350 

11048 40  Part  350 

11302 46  Part  1080 

11411 46  Part  12 

11461—11464 45  Part  1080 

11472 45  Part  1080 

11601—11605 24  Part  596 

43  U.S.C.: 

351—359 43  Part  3690 

1301  et  seq 30  Parts  202. 

203,  207,  241 

1331  et  seq 30  Parts  207.  280 

1333 46  Parts  54, 

58,  58,  81.  110. 173 

1334 30  Part  260 

1347—1348 33  Part  143 

1364 16  Part  777 

1701  et  seq 43  Parts  3150,  3590 

1801  et  seq 30  Parts  202, 

203, 207,  241 

44  U.S.C: 

2104 36  Parts  1207,  1209 

3507 46  Parts  10,  30, 

42.  50.  110.  150.  169.  175.  401 
46  U.S.C: 

24—34 49  Part  229 

24—27 49  Parts  229.  230 
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29—33 49  Parts  229,  230 

43 49  Part  209 

61— «4b 49  Part  228 

64a 49  Part  209 

231 20  Part  205 

231f 20  Parts  205,  243 

231h 20  Part  205 

362 20  Part  346 

437 49  Parts  217,  225,  228 

438 49  Parts  209,  215, 

216,  225 

46  U.S.C.: 

121a 46  Part  326 

466 15  Part  777 

1333 46  Part  107 

2103 46  Parts  4. 

5,  10,  14,  16,  166 

2113 46  Parts  3, 

14,  24,  173,  188.  189,  194-196 

2213 46  Parts  190.  192,  193 

3102 46  Parts  108.  193 

3306 46  Parts  3, 

14,  16,  24-26,  30,  34.  36-38,  40, 

46,  62,  70,  72,  76,  79,  80,  90,  93. 

95,  99,  105.  146,  159,  163,  164, 

166,  168,  176.  177,  181-185,  188. 

193   194 

3703 46  Parts  33. 

34.  36-38.  62,  70,  90,  99,  105, 

146,  154a,  159,  161,  163,  164, 

172,  175,  197 

4104 46  Parts  24,  26, 

161.  162,  164 

4302 _ 46  Parts  24, 

161.  162,  164 

5115 46  Parts  1, 

2,  31,  42,  44-47,  50,  54.  56,  58, 

72,  92,  93,  107-109.  163.  169- 

171, 173-175,  177,  188,  192.  196 

6101 46  Parts  26,  35, 

78.  97,  109,  167,  169.  185.  196. 

401 

7101 46  Part  16 

7301 46  Parts  12.  16 

7701 46  Parts  10,  12,  16,  401 

8105 46  Parts  10,  12,  14, 

26,  31,  62,  78,  186.  167.  175,  176, 

402.  403 

9304—9305 46  Parts  402,  403 

10104 46  Parts  12,  14,  109 

12115 46  Part  67 

12121 46  Part  67 

46  U.S.C.  App.: 
1  (note  preceding) 46  Parts  1, 

841 46  Part  550 

841a 46  Part  67 

845b 46  Part  550 

876 46  Parts  67,  68 


46  U.S.C.  App.— Con.  CFR 

927 46  Part  67 

1114 46  Parts  249,  308 

1279b 46  Part  249 

1282—1283 46  Part  308 

1289 46  Part  308 

1295g 46  parts  10,  166.  168 

1706—1707 46  Part  571 

1709 46  Part  571 

1716 46  Part  571 

48  U.S.C.: 

1469d 7  Part  701 

1681 34  Part  790 

49  U.S.C.: 

102 ; 49  Part  40 

106 14  Parts  13.  99 

301 49  Part  40 

322 49  Parts  7,  18, 

29,  30,  99,  501 

504 49  Parts  391,  396 

1344 14  Parts  25,  33 

1348 14  Part  47 

1355 14  Part  33 

1374 14  Parts  13.  121.  135 

1401—1406 14  Part  13 

1421 14  Part  47 

1424—1425 14  Part  33 

1471 14  Part  13 

1475 14  Part  13 

1481—1482 14  Part  13 

1481 14  Part  47 

1502 _^ „ 14  Part  99 

1509 19  Part  122 

1601  et  seq 49  Part  653 

1655 14  Part  47 

1903 46  Part  4 

2201 14  Part  13 

2218—2219 14  Part  13 

2312 23  Part  658 

2701  et  seq 49  Parts  386.  389 

3102 49  Part  350 

3104 49  Part  390 

10101 49  Part  1071 

10301 49  Part  1001 

10321 49  Parts  1001,  1004, 

1035.  1071.  1331 

10505 49  Part  1185 

10544 49  Part  1071 

10721 49  Part  1331 

10922 49  Part  1004 

11161—11163 49  Parts  1140.  1152 

49  U.S.C.  App.: 

26 49  Parts  209,  233, 

235,  236 

501 49  Part  228 

1475 14  Part  13 

1655 14  Part  13 

49  Parts  209,  228-233.  235,  236 
1671  et  seq 49  Part  193 
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49  U.S.C.  App.— Con.  CFR 

1672 49  Parts  190,  191,  199 

1674a 49  Part  199 

1677 49  Part  190 

1679a 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1681 49  Parts  191,  199 

1801—1813 49  Part  397 

1802 49  Part  209 

1804 46  Parts  30,  31, 

33.  35.  37,  38,  64,  70,  78,  79,  90, 

97-99.  105.  146,  147A,  148,  153, 

175,  176,  188,  194,  195 

49  Parts  190,  199.  209 

1808—1809 49  Part  209 

1808 49  Parts  191.  199 

1903 46  Part  4 

1904 46  Part  146 

2002 49  Parts  190. 195.  199 

2006—2010 49  Part  190 

2040 49  Part  199 

2201 14  Part  156 

2218 14  Part  13 

2227 14  Part  156 

2301—2304 49  Part  350 

2503 49  Part  390 

2505 49  Parts  350. 

390,  391,  393,  394,  396 

50  U.S.C.: 

198 46  Part  4 

1701  et  seq 15  Parts  773, 

779,  790,  799 
31  Part  565 
50  U.S.C.  App.: 

1744 46  Part  326 

2401  et  seq 15  Parts  768-779. 

785-791.  799 
37  Part  5 
U.S.  Statutes  at  Large: 
98  Stat.: 
1257 45  Part  2202 

100  Stat.: 

2085 19  Parts  353-355 

101  Stat.: 

7 40  Part  440 

260 26  Part  41 

700 45  Parts  2201.  2202 

1330 29  Parts  2610.  2619.  2622 

1331 8  Part  245a 

Public  Laws: 

98-101 45  Part  2015 

98-502 43  Part  12 

99-58 15  Part  777 

99-64 15  Parts  771,  772, 

777.  785-787,  789.  799 

99-89 25  Part  38 

99-100 48  Part  1246 

99-108 38  Part  21 


Public  Laws— Con.  CFR 

99-145 32  Part  72 

38  Part  21 

48  Part  970 

99-169 28  Part  20 

99-194 29  Part  505 

45  Part  2015 

99-198 7  Part  250 

99-205 12  Part  620 

99-238 38  Part  21 

99-240 10  Part  730 

99-272 10  Part  171 

20  Parts  404,  416 

99-440 15  Parts  379. 

399.  771-773.  779.  785-787.  789, 

799 

99-495 18  Parts  2,  292 

99-499 :  40  Part  350 

99-500 7  Part  246 

24  Part  575 

99-509 20  Part  404 

24  Part  28 
38  Part  42 
43  Part  35 
45  Part  79 

99-514 19  Parts  353-355 

26  Part  31 

99-569 5  Part  890 

28  Part  20 

99-570 22  Part  303 

24  Parts  15.  2002 

28  Part  32 

32  Part  285 

49  Part  350 

99-576 38  Part  21 

99-591 5  Part  1620 

7  Parts  246.  1710 

13  Part  121 

24  Part  575 

28  Part  32 

99-592 29  Parts  1625.  1627 

99-603 8  Part  245a 

45  Parts  233,  402 

99-661 13  Part  121 

32  Part  285 

100-4 40  Part  440 

100-12 16  Part  305 

100-17 24  Part  42 

49  Part  661 

100-34 30  Parts  701. 

723.  724,  762,  773,  780,  784,  785, 

800,  815-817,  823,  827,  840,  842, 

843,  845.  846.  910.  912,  921,  922, 

933,  937,  939,  941,  942,  947 

100-77 24  Parts  576,  840,  841 

38  Part  21 
45  Part  12 

100-86 12  Part  229 

100-94 45  Parts  2201,  2202 
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Public  Laws— Con.  CPR 

100-139 25  Part  61 

100-202 5  Parts  630.  950 

7  Part  247 

13  Part  125 

14  Parts  121,  135 

30  Part  845 

31  Part  25 

45  Part  1607 

49  Part  30 

100-203 5  Parts  831.  842 

7  Parts  1610.  1786 

10  Parts  51.  72.  171 

20  Part  404 

29  Parts  2610.  2619,  2622 

100-204 5  Part  890 

8  Part  245a 

100-223 49  Part  30 

100-233 12  Parts  611.  615.  620 

100-236 „ 29  Part  101 

100-237..... 7  Part  246 

100-238 5  Parts  890.  1620 

100-242 24  Part  248 

100-284 5  Part  630 

100-297 25  Part  38 

100-300 22  Part  94 

100-342. 49  Parts  209.  213. 

215-221.  223.  225,  228-233.  235, 

236 

100-347 29  Part  801 

100-358 24  Part  905 

100-379 20  Part  631 

100-387 7  Parts  725,  726,  1477 

100-418 20  Parts  626-629,  631 

100-440 39  Part  232 

100-418 15  Parts  379, 

399,  768-779.  785-791.  799 

Presidential  Documents: 

Executive  Orders 

10096 37  Part  501 

10450 35  Part  60 

10582 20  Part  654 

10930 37  Part  501 

11222 10  Part  1010 

11514 33  Part  230 

11541 38  Part  43 

11735 46  Parts  31, 

33,  35,  56,  71,  78,  91.  97,  105, 
162.  169,  176,  189,  196 

11912 15  Part  777 

11991 33  Part  230 

12009 18  Part  161 

12127 44  Parts  13,  63 

12148 20  Part  654 

44  Part  13 


Executive  Orders— Con.  CPR 

12222 32  Part  1293 

12234 46  Parts  24, 

26,  31-38.  40,  46,  50,  52-59,  61- 

63,  70-72,  76-79,  90-93,  95-99. 

110.  112.  113.  147.  160-162,  164. 

167.  172.  176.  180.  188-190,  192- 

196 

12356 32  Part  159 

35  Part  60 

12466 41  Part  101-7 

12504 37  Part  150 

12522 41  Part  101-7 

12525...  15  Parts  768-779,  785-791.  799 

12532 15  Parts  771-773, 

779,  785-787,  789,  799 

12543 15  Part  790 

12548 36  Part  222 

12549 10  Part  1036 

13  Part  145 

14  Part  1265 

15  Part  26 

22  Parts  137,  208,  513 

24  Part  24 

26  Part  601 

28  Part  67 

29  Parts  98,  1471 

32  Part  280 

34  Parts  85,  668 

36  Part  1209 

38  Part  44 

40  Part  32 

41  Part  101-50 

43  Part  12 

44  Part  17 
45  Parts  620.  1154,  1169,  1185. 

1229 
49  Part  29 

12565 10  Part  1010 

12  Part  336 

12571 15  Parts  771-773, 

779,  785-787,  789,  799 

12580 33  Part  1 

40  Parts  35,  303 

12591 21  Part  5 

12600 36  Part  902 

44  Part  5 

12635 31  Part  565 

Reorganvsation  Plans: 

1946  Plan  No.  3 43  Part  3590 

1947  Plan  No.  3 12  Part  569c 

1950  Plan  No.  5 15  Part  4 

1978  Plan  No.  3 44  Parts  13, 

17,63 
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Ramovait  from  Table  I,  January  through  Nov«mi>«r  1988 

This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  removed  from  Table  I  as  a  result  of 
documents  published  in  the  Federal  R»gist«r  from  January  through  November 
1988. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1987.  Re- 
movals during  1987  ore  in  the  December  1987  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CPR 

5  U.S.C.: 

105 34  Part  31 

551 29  Part  101 

552 27  Parts  25. 

250,  270,  275,  285,  290 

46  Part  162 

49  Part  1004 

552a 27  Part  70 

552b „ 12  Part  790 

553 20  Part  615 

47  Part  22 
49  Part  1042 

559 49  Part  1181 

1101  et  seq 5  Part  1200 

5405 5  Part  531 

7161 5  Part  300 

7154 5  Part  300 

7  U.S.C: 

136a 40  Part  162 

136d 40  Part  162 

136e 40  Part  167 

136q 40  Part  162 

136s 40  Part  162 

136v 40  Part  2 

136w...... 40  Part  167 

428a. 36  Part  251 

450  et  seq 9  Part  381 

601—674 7  Part  1136 

931  etseq 7  Part  1610 

1281  note 7  Part  719 

1305 7  Part  719 

1308— 1308a 7  Part  713 

1309 7  Parts  713.  719 

1314c...- 7  Part  726 

1421 - 7  Part  718 

1423 7  Part  713 

1425 7  Part  770 

1441  note 7  Part  719 

1441-i 7  Parts  713,  770 

1444-1 7  Parts  713,  770 

1444b 7  Parte  713,  770 

1444b-2— 1444b-4 7  Part  770 

1445b-2— 1445b-4 7  Part  713 

1445d 7  Parte  713,  770 


7  U.S.C— Con.  CPR 

1445h 7  Part  713 

1446 7  Part  1425 

1461—1469 7  Part  713 

1801  note 7  Part  719 

1838 7  Part  719 

2243 8  Part  103 

8  U.S.C.: 

1101 34  Part  603 

1159 8  Part  245 

1181 8  Part  245 

1184 8  Part  245 

1192 8  Part  204 

1223 8  Part  235 

1301—1302 .' 8  Part  103 

1351 8  Part  103 

1434 8  Part  337 

1443 8  Part  103 

1454 8  Part  103 

10  U.S.C.: 

133 32  Part§-191,  356 

136 32  Parte ^51b,  351c 

7420 15  Part  377 

7430 15  Part  377 

8012 32  Parte  818,  855, 

884,  887 

12  U.S.C.: 

1  et  seq 12  Parte  18,  29,  30 

93a 12  Parte  29,  30 

371 12  Parte  29,  30 

1701J-3 12  Part  30 

1707 24  Parte  234,  251 

1749c - 34  Part  603 

1782 12  Part  704 

1785 12  Part  761 

1795 12  Part  747 

1832 12  Part  329 

1884 .^..._ 12  Part  326 

2012 ! 12  Parte  614.  624 

2053 ...- 12  Part  614 

2072 12  Parte  614,  624 

2122 12  Part  614 

2182 12  Part  611 

2183 12  Part  614 
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12  U.S.C.-Con.  CPR 

2205 12  Part  624 

2216— 2216k 12  Part  611 

2216G 12  Part  614 

2250 12  Part  611 

2811 12  Part  203 

14  U.S.C.: 

2 46  Parts  37,  79, 

99,  105.  182 

623 46  Part  2 

632—633 46  Parts  31.  70,  159,  161 

632 46  Parts  2.  146. 

154.  154a,  160,  164,  182,  194 

633 46  Parts  14,  26,  37, 

79,  99,  105 

15  U.S.C.: 

631  note 13  Part  108 

714b— 714c 7  Part  770 

717— 717w 18  Part  4 

3301—3432 18  Part  4 

16  U.S.C.: 

470  et  seq 33  Part  230 

508b 43  Part  3590 

590g ^ 7  Part  780 

590i— 590q 7  Part  780 

668 50  Part  10 

779a— 779f _ 50  Part  253 

791— 825r 18  Part  385 

1005 7  Part  1942 

1131-1133 36  Part  251 

1135-1136 36  Part  251 

1241—1249 36  Part  251 

1271 36  Part  251 

1287 36  Part  251 

1451  et  seq 30  Parts  250,  251 

1544—1545 50  Part  10 

3101  et  seq 43  Part  3040 

18  U.S.C.: 

43—44 50  Part  10 

834 49  Part  397 

1301 18  Part  1301 

27  Pax  t  290 

4001 28  Part  544 

4042 28  Part  544 

5015 „ 28  Part  513 

19  U^.C.: 

66 19  Part  6 

81c 27  Part  290 

1202 19  Part  6 

1309 27  Part  25 

1317 27  Part  290 

1322 19  Part  6 

1431 19  Part  6 

1448 19  Part  6 

1450—1451 19  Part  6 

1551—1553 19  Part  6 

1622 27  Part  290 

1644 19  Part  6 

20  use* 

lli9b— 1119b-5 34  Part  322 


20  U.S.C.— Con.  CFR 

1121 34  Parts  656,  657 

1123—1127 34  Parts  656.  657 

1401 34  Part  318 

1424 34  Part  305 

1432 34  Part  318 

1451—1453 34  Part  333 

3221—3262 34  Parts  500-501. 

525,  561-562,  573-574 

3221—3236 34  Part  524 

3381 34  Part  500 

3474 34  Parts  318,  322. 

706-708 

4101—4108 34  Part  581 

8521—8525 20  Part  614 

21  U.S.C.: 

71  et  seq 9  Part  327 

321 ^ 21  Part  201 

346 40  Part  180 

348— 348a 21  Parts  193.  561 

371 21  Part  173 

381  et  seq 9  Part  381 

451  et  seq 9  Part  381 

454 9  Part  381 

456—457 9  Part  381 

460 9  Part  381 

464—465., 9  Part  381 

467d 9  Part  381 

607 9  Part  381 

621 9  Part  381 

624 9  Part  381 

22  U.S.C.: 

5001  et  seq 15  Parts  371-373. 

379,  385-387,  389,  399 

23  U.S.C.: 

116 23  Part  650 

135 23  Part  635 

315 23  Part  650 

25  U.S.C.: 

442—443 25  Part  102 

26  U.S.C.: 

62 26  Parts  504, 

505,507,511,518,519 

143—144 26  Part  505 

211 26  Part  505 

231 26  Part  505 

2621 26  Parts  26.  26a 

3791 26  Parts  504. 

505,  507.  511,  518,  519 

5025 27  Part  194 

5205 27  Parts  194,  250 

5332 27  Part  240 

5358 27  Part  240 

5364 27  Part  231 

5404—5410 27  Part  25 

6051 27  Part  194 

6423 27  Part  290 

6676 27  Part  194 
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26  U.S.C.— Con.  CPR 
7805 26  Parts  26a. 

501,  506,  507,  512 

27  U.S.C.: 

205 27  Part  70 

28  U.S.C.: 

1746 8  Part  103 

29  U.S.C.: 

152—155 29  Part  101 

157—168 29  Part  101 

628 29  Part  1627 

657 29  Part  1907 

1501  et  seq 20  Parts  626-631 

30  D.S.C.: 

181  et  seq 43  Part  3040 

185 15  Part  377 

189 30  Part  207 

43  Part  3590 

271 43  Part  3590 

281 43  Part  3590 

293 43  Part  3590 

301—306 30  Parts  202,  203,  241 

43  Parts  3040.  3120 

351—359 43  Part  3040 

359 30  Part  207 

396 30  Part  202 

961 30  Part  15 

1201  et  seq 36  Part  902 

1202 30  Part  916 

1211 30  Part  916 

1251—1254 30  Part  816 

1251—1253 30  Part  817 

1253 30  Part  916 

1267 30  Part  780 

1258 30  Parts  816,  817 

1265-1266 30  Part  817 

31  U.S.C.: 

18a. 5  Part  1320 

483a. 22  Part  602 

43  Part  3040 

738a 31  Part  306 

739 31  Part  306 

752— 752a. 31  Part  306 

753 31  Part  306 

754— 754b. 31  Part  306 

757c 31  Parts  321.  330 

3711 7  Part  1864 

3716 15  Part  4 

5311  et  seq 12  Part  326 

6305 34  Part  706 

6505 23  Part  635 

8701 18  Part  154 

9701 44  Part  72 

49  Part  1152 
33  U.S.C.: 

361 46  Parts  26,  78,  197 

1161 46  Part  176 

1254 9  Part  317 

1903 46  Part  153 


CFR 

39  U.S.C.: 

402 39  Part  232 

3061 39Part  232 

4001—4002 39  Part  946 

40  U.S.C.: 

333 29  Part  1907 

471  et  seq 30  Parts  202,  203,  241 

486 41  Parts  101-42, 

201-20.  201-34 
48  Part  2470 

751 41  Part  201-34 

760  et  seq 43  Part  3100.  3120 

42  U.S.C.: 

216 21  Part  640 

42  Parts  51d.  51f 

300b 42  Part  51f 

300C-21 42  Part  51d 

702 42  Parts  51d.  51f 

1396a-1396b 45  Part  301 

1396d 42  Part  482 

1396k 45  Part  301 

1480 7  Parts  1924.  1956.  1980 

1701 20  Part  61 

1704 20  Part  62 

1706 20  Part  62 

1760 7  Part  225 

1771—1772 7  Part  225 

1859a 7  Part  225 

1981 12  Part  701 

2021b  et  seq 10  Part  2 

2201g 10  Part  81 

2921  et  seq 45  Part  1301 

3021— 3030g 45  Part  1321 

3057 45  Part  1328 

3535 24  Part  43 

44  Part  62 
48  Part  2470 

4013 44  Part  62 

4321  et  seq 30  Parts  202.  203.  241 

46  Part  176 

4321— 4370a 18  Part  4 

4332  et  seq 30  Part  250 

4362— 4370a. 18  Part  2 

4601—4655 24  Part  43 

4602—4655 24  Part  42 

5446 10  Part  61 

6212 15  Part  377 

6504  et  seq 43  Part  3130 

6901  et  seq 40  Part  271 

6930 40  Part  265 

6937 40  Part  261 

6974 40  Part  271 

6993 40  Part  280 

43  U.S.C.: 

1331  et  seq 30  Part  250 

1333 46  Parts  10. 

107.  160-162.  172 
1347—1348 46  Part  50 
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43  U.S.C— Con.  CFR 

1354 15  Part  377 

1356 46  Part  50 

1457 30  Parts  202.  203,  241 

1701  et  seq 43  Part  3040 

44  U.S.C.: 

3501 35  Part  103 

3504 27  Parts  70,  197,  231,  290 

45  U.S.C.: 

228a 20  Part  205 

228j 20  Part  205 

231 20  Parts  210,  211 

362 20  Part  359 

421 49  Part  216 

433—437 49  Part  216 

439—441 49  Part  216 

471 49  Part  225 

797 20  Part  359 

907 20  Part  359 

1004 20  Part  359 

46  U.S.C.: 

1  (note  preceding) 46  Part  6 

2 46  Parts  37,  79,  99 

85a 46  Parts  72,  163 

86 46  Parts  45,  46.  72.  93.  175.  177 

88  et  seq 46  Part  12 

88a 46  Parts  44-46,  72,  93,  163,  177 

91—92 19  Part  6 

170 46  Parts  33, 

37,  94.  146,  147 

133 46  Part  12 

170 46  Parts  33,  37,  38, 

40,  64,  70.  75,  76,  78.  79,  90.  94, 

99.  105,  146.  147.  154.  161.  175, 

176,  184,  188,  194 

188 46  Parts  24,  94 

222 46  Part  176 

223—224 46  Part  12 

239 46  Parts  26.  78. 

185.  197 

239b 46  Part  12 

251 46  Part  4 

289 46  Part  4 

291 46  Parts  154.  154a 

310 46  Part  4 

313—314 46  Part  4 

319 46  Part  4 

320 46  Part  171 

361— 362...46  Parts  70,  72,  79,  90.  99, 

161 

362—364 46  Part  188 

362 46  Part  80 

363 46  Parts  37.  46. 

70.  72.  75.  76,  78,  93-95.  163, 

193,  194 

366— 367...46  Parts  70,  72,  79,  90,  99, 

161,  163 

367 46  Parts  12,  33. 

37.  38.  46,  75.  76.  93,  78.  94,  160, 
162,  164,  188.  193 


46  U.S.C.— Con.  CFR 

369 46  Parts  33,  34.  38. 

45.  46,  70,  72,  75.  76.  78.  79,  94. 

146,  154,  154a,  159-164.  180. 

182,  192,  194 

372 46  Part  188 

375 46  Parts  12, 

24,  26,  31,  33,  34,  36-38,  40.  70. 

72.  75.  76.  78.  79.  90.  93-95.  99. 

105,  146-147A,  154.  154a.  159- 

164.  176.  177.  180.  181.  192-194 

382b 46  Part  9 

390— 390g 46  Part  12 

390 46  Parts  182.  184 

390b 46  Parts  31.  33.  34. 

38.  70.  72.  75,  76,  79,  94,  95,  99, 
160-164,  177.  180-184.  192.  193 

390c 46  Part  176 

390h 46  Part  183 

391— 391a 46  Parts  37.  75.  76. 

78.  94.  95.  99.  161.  163.  183.  188, 

192,  193 

391— 391a 46  Parts  37,  78,  94 

391...46  Parts  72,  79.  93,  177.  181.  184. 

194 

391a 46  Parts  12. 

31.  33.  34.  36,  38,  40,  70,  90,  105. 

146.  147,  151,  154a,  159,  160, 

162,  164,  180 

392 46  Parts  24.  33.  37. 

38.  70.  72,  75,  76,  79,  90,  93,  94, 
99,  161,  176.  177. 181-184.  193. 

194 

395 46  Parts  70.  72. 

75.  76.  78.  79.  90.  94,  99.  160. 
161.  188.  193.  194 

399—400 46  Part  176 

399 46  Parts  36,  38,  40, 

70,  72.  79.  99.  161 

404—409 46  Parts  79.  99 

404—404-1 46  Parts  12.  90 

404 46  Parts  70.  72. 

75.  76,  78,  93,  160-164,  177.  181. 

183.  184 

405 46  Parts  26,  33,  38. 

75.  76.  78,  90,  94.  161,  162 

411—412 46  Parts  79,  99 

411 46  Parts  37,  38,  40, 

70,  72.  90.  161.  176.  183 

416 46  Parts  9.  12.  24. 

26.  33.  34.  36-38,  40,  72,  75,  76, 

78,  79,  90,  93-95,  99,  105.  146- 

147A.  154.  154a.  159-164.  177. 

180,  192-194 

435 46  Parts  31.  37, 

40,  70,  72,  78,  79,  99,  161,  176, 

181,  183,  184,  193,  194 

441—445 46  Parts  3,  14,  24 


46  U.S.C.— Con.  CFR 

445 46  Parts  33.  38, 

75.  76,  78.  94.  161,  188,  193.  194 

451 46  Part  176 

453 46  Part  176 

458 46  Part  31 

466 15  Part  377 

470 46  Part  78 

476 46  Part  75 

481 46  Parts  12.  33. 

34,  36,  38,  40,  70.  72.  75.  76.  78. 

79,  93-95,  99.  105.  160-164.  176. 

177.  180-184.  188.  192-194 

482—483 46  Parts  46.  93 

482 46  Parts  72 

92  163 

489—490 46  Part  160 

489 46  Parts  33.  38.40. 

72.  75.  76.  78.  79.  94.  99.  161, 

162,  164,  176,  180,  181.  183.  184. 

188.  192.  194 

526 46  Part  24 

526e 46  Parts  160.  164,  180 

526f 46  Parts  26.  186 

526g 46  Parts  162.  181 

526i— 526j 46  Part  182 

5261 46  Part  162 

5261 46  Part  78 

526p 46  Parts  12,  24,  26, 

33,  34.  38.  70.  72.  75.  76,  78.  79. 

90.  94,  95,  99,  160-162,  164,  176, 

180-182,  184,  188.  193 

527d 46  Parts  24.  26 

643 46  Parts  12.  14 

672—672-2 46  Part  12 

672 46  Parts  14.  166 

672a— 672b 46  Part  12 

673 46  Part  12 

678 46  Part  14 

689 46  Parts  12.  14.  166 

881 46  Parts  70,  90 

882 46  Part  176 

883-1 46  Part  68 

1114 46  Part  308 

50  Part  259 

1281—1294 46  Part  308 

1333 46  Parts  12.  46. 

70.  72.  75.  76.  78,  79,  99.  108. 
160—164.  168.  171.  173.  197 

1454 46  Parts  24.  26.  33. 

75,  78,  94,  160,  161,  164,  180, 

192 

1488 46  Parts  24,  33, 

75,  78.  94.  161.  164.  180.  192 

2101 46  Parts  171.  173 

2103 46  Part  15 

2104  46  Parts  112.  113. 

171,  173 
2113 46  Parts  71.  112.  113.  189 


46  U.S.C.— Con.  CFR 

3102 46  Part  192 

3301 46  Parts  112,  113, 

171,  173 

3316 „ 46  Part  173 

3318 46  Parts  112.  113 

3507 46  Part  30 

3703 46  Parts  91.  171.  173 

4102 46  Parts  160.  192 

4104 46  Part  2 

6101 46  Part  167 

8105 46  Parts  97.  167 

8901—8904 46  Part  15 

9102 46  Part  15 

12115 46  Part  67 

14103 46  Part  69 

46  U.S.C.  App.: 

86 46  Parts  2.  42.  47. 

50.  107-109.  170.  173.  174 

88—881 46  Part  45 

88 46  Parts  170.  173.  174 

88a. 46  Parts  2.  42.  47 

170.  173. 174 

846 46  Part  550 

1295f— 1295g 46  Part  2 

47  U.S.C.: 

152—153 47  Part  0 

155 47  Part  0 

202 47  Part  0 

301 47  Part  0 

307—309 47  Part  0 

315 47  Part  0 

397 47  Part  0 

49  U.S.C.: 

1 49  Part  1035 

5b— 5c 49  Part  1331 

12 49  Parts  228.  1004,  1035.  1331 

20 49  Part  228 

26 49  Parts  233.  235.  236 

104 49  Parts  390,  394 

108 46  Parts  7. 

70.  72.  78.  90.  163.  188 

302—304 49  Part  1041 

304 49  Parts  396,  397.  1004 

306—309 49  Part  1041 

311 49  Part  1042 

322 33  Part  1 

501 49  Part  233 

504 49  Part  233 

522 49  Part  233 

902—904 49  Part  1071 

903—904 49  Part  1072 

1003 49  Part  1041 

1010 49  Part  1041 

1341 14  Part  150 

1342 14  Part  13 

1344 14  Part  13 

1372 14  Part  99 

1421 14  Part  99 
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49  U.S.C.— Con.  CPR 

1422 14  Part  25 

1426—1427 14  Part  25 

1429—1430 14  Part  13 

1442—1443 14  Part  99 

1472 14  Part  99 

1474 19  Part  6 

1485—1488 14  Part  13 

1509 19  Part  6 

1624 19  Part  6 

1652 49  Part  216 

1655 14  Parts  13.  25 

23  Part  650 

46  Parts  3.  6,  12,  14.  24.  26,  31. 

33.  34.  36-38,  40,  45.  70.  72,  75, 

76,  78-80,  90,  93-95,  99,  105, 

146,  154.  154a,  159-164,  166. 

168.  175-177.  180-185,  188.  192- 

194.  402.  403 

49  Parts  209.  216.  225. 

228-233,  235,  236,  396,  397 

1657 49  Parts  7,  99,  209, 

216,  511 

1672 49  Part  190 

1674a. 49  Part  193 

1677 49  Part  190 

1679 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1681 49  Part  191 

1803—1805 46  Part  147A 

1803-1804 46  Parts  146.  148 

1804 46  Parts  30,  98,  153 

49  Part  190 

1808 46  Parts  146,  147A,  148 

49  Part  191 

1903 46  Part  4 

2002 49  Part*  190,  195 

2006—2010 49  Part  190 

3102 49  Part  397 

10101 49  Part  1042 

10301 49  Part  1001 

10321 49  Part  1042 

10326 49  Part  1150 

10903 49  Part  1150 

10922 49  Part  1042 

49  U.S.C.  App.: 

1903 46  Part  4 

50  U.S.C.: 

196 46  Part  94 

198 46  Parts  2. 

4,  12.  15,  31,  32.  34.  36-38.  40. 

46.  68.  70.  72.  75-79.  90.  92,  93, 

95-97,  99.  147,  160-164,  173, 

180,  182.  188,  190,  192,  195 

1701  et  seq 15  Parts  371-373, 

379,  385-387,  389.  399 
50  U.S.C.  App.: 
2061  et  seq 20  Part  654 


50  U.S.C.  App— Con.  CFR 

2401  et  seq 15  Parts  368-377, 

379,  385-387,  389-391,  399 

U.S.  Statutes  at  Large: 

92  SUt.: 
2379 34  Part  790 

100  Stet.: 

1783 7  Part  1477 

3341 7  Part  1477 

Public  Laws: 

98-8 34  Part  304 

98-199 34  Part  304 

99-64 15  Parts  368-377, 

379,  385-391.  399 

99-205 12  Parts  620.  623 

99-272 20  Part  359 

99-500 7  Part  701 

99-591 7  Part  701 

Presidential  Documents: 
Executive  Orders: 

10096 37  Part  100 

10930 37  Part  100 

11239 46  Parts  26.  31. 

34.  36-38.  40.  70.  72.  76.  78.  79, 

90.  93.  95.  141.  147.  160-164. 

176,  180.  188,  193. 194 

11382 46  Part  93 

11548 46  Parts  31,  176 

11593 7  Part  656 

11725 20  Part  664 

11912 15  Part  377 

11988 23  Part  650 

44  Part  62 

12065 32  Part  159 

35  Part  60 

12148 - 44  Part  62 

12185 ~ 13  Part  308 

12234 46  Parts  2,  75 

12316 33  Part  1 

12356 8  Part  242 

12525 - 16  Parts  368r377, 

379,  385-391,  399 

12532 15  Parts  371-373, 

377,  379.  385-387.  389.  399 

12543—12544 8  Parts  223,  223a 

12543 15  Part  390 

12571 15  Parts  371-373. 

379,  385-387,  389.  399 

12589 5  Part  630 

Directives: 

May  17,  1972 35  Part  60 

Reorganization  Plans: 

1950  Plan  No.  3 30  Parts  202, 

203.  241 

1950  Plan  No.  19 20  Part  62 

1965  Plan  No.  3 49  Part  216 

1970  Plan  No.  4 50  Parts  253,  259 


TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


161 


1988 

1-106 Jan.  4 

107-230 5 

23 1-398 6 

399-486 7 

487-608 8 

609-732 11 

733-772 12 

773-854 13 

855-998 14 

999-1330 15 

1331-1466 19 

1467-1600 20 

1601-1738 21 

1739-1908 22 

1909-1996 25 

1997-2212 26 

2213-2476 27 

2477-2578 28 

2579-27 18 29 

2719-2816 Feb.  1 

2817-2994 2 

2995-3 182 3 

3183-3324 4 

3325-3570 5 

3571-3720 8 

3721-3844 9 

3845-3996 10 

3997-4104 11 

4105-4372 12 

4373-4588 16 

4689-4826 17 

4827-4952 18 

4953-5148 19 

5149-5268 22 

5269-5356 23 

5357-5566 24 

5567-5748 25 

5749-5968 26 

5969-61 14 29 

6115-6552 Mar.  1 

6553-6782 2 

6783-6964 3 

6965-7176 4 

7177-7324 7 

7325-7488 8 

7489-7722 9 

7723-7874 10 

7875-8140 11 

8141-8420 14 

8421-8610 15 

861 1-8744 16 

8745-8858 17 

8859-9098 18 

9099-9280 21 

9281-9422 22 

9423-9594 23 

9595-9758 24 

9759-9852 25 


9853-10054 Mar.  28 

0055-10240 29 

0241-10356 30 

0357-10518 31 

0519-10868 Apr.  1 

0869-1 1030 „ 4 

1031-11238 S 

1239-1 1486 6 

1487-1 1632 7 

1633-11814 8 

1815-1 1990 11 

1991-12136 12 

2137-12370 13 

2371-12508 14 

2509-12670 15 

2671-12758 18 

2759-12908 19 

2909-13096 20 

3097-13234 21 

3235-13398 22 

3399-14772 25 

4773-15010 26 

501 1-15192 27 

5193-15346 28 

5347-15542 29 

5543-15642 May  2 

5643-15784 3 

5785-16050 4 

6051-16234 5 

6235-16376 6 

6377-16534 9 

6535-16692 10 

6693-16858 11 

6859-17002 12 

7003-17166 13 

7167-17446 16 

7447-17682 17 

7683-17910 18 

791 1-18070 19 

8071-18252 20 

8253-18544 23 

8545-18816 24 

8817-18972 25 

8973-19212 26 

9213-19742 27 

9743-19878 31 

9879-20088 June  1 

20089-20274 2 

20275-20594 3 

20595-20806 „ 6 

20807-21404 7 

21405-21618 8 

21619-21790 9 

21791-21976 10 

21977-22124 13 

22125-22290 14 

22291-22460 15 

22461-22646 16 

22647-23106 17 
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23107-23202 June  20 


23203-23378. 
23379-23602. 
23603-23748. 
23749-24010. 
24011-24246. 
24247-24436. 
24437-24670. 
24671-24920. 


21 

22 

23 

24 

27 

28 

29 

30 

24921-25128 July  1 


25129-25300. 
25301-25480. 
25481-25590. 
25591-26022. 
26023-26216. 
26217-26418. 
26419-26584. 
26585-26750. 
26751-26986. 
26987-27146. 
27147-27834. 
27335-27468. 
27469-27662. 
27663-27818. 
27819-27954. 
27955-28176. 
28177-28362. 
28363-28626. 
28627-28854. 


5 

6 

7 

8 

11 

„ 12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

27 

28 

29 

28855-28996 Aug.  1 


28997-29218. 
29219-29322.. 
29323-29440.. 
29441-29632.. 
29633-29874.. 
29875-30010.. 
30011-30242.. 
30243-30420.. 
30421-30636., 
30637-30824., 
30825-30972., 
30973-31280., 
31281-31628.. 
31629-31824.. 
31825-32028.. 
32029-32194. 
32195-32366. 
32367-32594. 
32595-32882. 
32883-33096. 
33097-33432. 
33433-33800. 


UMI 


2 

3 

4 

5 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 

22 

23 

24 

25 

26 

29 

30 

31 

33801-34012 Sept.  1 

34013-34272 2 

34273-34478 6 

34479-347 10 7 


34711-35060 Sept.  8 

35061-35190 9 

35191-35282 12 

35283-35422 13 

35423-35798 14 

35799-35986 15 

35987-36228 16 

36229-36430 19 

36431-36556 20 

36557-36774 21 

36775-36948 22 

36949-37280 23 

37281-37538 26 

37539-37726 27 

37727-37982 28 

37983-38280 29 

38281-38686 30 

38687-38938 Oct.  3 

38939-39072 4 

39073-39224 5 

39225-39432 6 

39433-39582 7 

39583-39738 11 

39739-40012 12 

40013-40200 13 

40201-40394 - 14 

40395-40714 17 

40715-40864 18 

40865-41148 19 

41149-41304 20 

41305-41550 21 

41551-42930 24 

4293 1-43 184 25 

43185-43412 26 

43413-43672 27 

43673-43842 28 

43843-43998 31 

43999-44166 Nov.  1 

44167-44372 2 

44373-44584 3 

44585-44852 4 

44853-45058 7 

45059-45248 8 

45249-45442 9 

45443-45750 10 

45751-45880 14 

45881-46078 15 

46079-46426 16 

46427-48600 17 

46601-46842 18 

46843-47178 21 

47179-47490 22 

47491-47656 23 

47657-47798 25 

47799-47926 28 

47927-48242 29 

48243-48504 30 
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LSA 

List  of  CFR  Sections  Affected 


December  1988 


Save  this  issue  for  Titles 
1-16  (Annual) 

Titles  1-16  (Annual) 

Changes  January  4,  1 988 
through  December  30,  1988 

Titles  17-27 

Changes  April  1,  1988 
through  December  30,  1988 

Titles  28-41 

Changes  July  1,  1988 
through  December  30,  1988 

Titles  42-50 

Changes  October  3,  1988 
through  December  30,  1988 

Parallel  Table  of 
Authorities  and  Rules 


UA— UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  ciurent  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  end  of  appropriate  titles. 


HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  IjSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CHJMULATIVE  LIST  OF  PARTS  AFFECTED 
appearing  in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

■oldfaw  page  numbers  under  a  particular  title  indicate  that  the  page  niunbers 
span  2  years,  ■oldfoc*  is  used  to  distinguish  the  current  year  from  the  previous 
year. 

Cite  a  page  reference  from  this  publication  using  the  volume  nimiber  (i.e.  53 
FR  for  1988)  and  the  page  number.  Example:  24727  cite  as  53  FR  24727. 


ISSUES  TO  BEHAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 
is  the  ANNUAL  for  Htles  17-27;  the  JX7NE  issue  is  the  ANNUAL  for  Titles  28- 
41;  the  SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 
to  be  saved  are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORmES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  added  to  or  removed  from  Table  I  as  a  result  of  doomients  published 
in  the  Federal  Register  since  January  1, 1988. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  inclusive 
page  numbers  and  corresponding  Federal  Register  issue  dates  for  the  period  cov- 
ered. 

INDEXES 

An  INDEIX  to  the  daily  Federal  Register  is  published  monthly  and  is  ciunulat- 
ed  for  12  months.  A  separate  volimie.  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

LaJuana  D.  Caldwell  was  Chief  Editor  of  the  LSA.  The  I£A  was  prepared 
under  the  direction  of  Richard  L.  Claypoole.  assisted  by  Maxine  L.  Hill.  IN- 
QUIRIES, telephone  202-523-5227. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 


(Comprising  a  cemplct*  CFR  »«t) 


SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  John  E.  Byrne,  Director.  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration.  Washington, 
DC  20408. 


Title 

1,  2  (2  Reserved) 

3  (1987  Compilation  and  Parts  100  and 

101) 

4 


Price 
$10.00 


Revision  Date 
...    Jan.  1. 1988 


(Parts  1-699) 

(Parts  700-1199) 

(Parts  1200-End).  6  (6  Reserved) . 

(Parts  0-26) 

(Parts  27-45) 

(Parts  46-51) 

(Part  52) 

(Parts  53-209) 

(Parts  210-299) 

(Parts  300-399) 

(Parts  400-699) 

(Parts  700-899) 

(Parts  900-999) 

(Parts  1000-1059) 

(Parts  1060-1119) 

(Parts  1120-1199) 

(Parts  1200-1499) 

(Parts  1500-1899) 

(Parts  1900-1939) 

(Parts  1940-1949) 

(Parts  1950-1999) ..., 

(Part  2000-End) 


8 

9  (Parts  1-199) 

(Part  200-End) 

10  (Parts  0-50) 

(Parts  51-199) 

(Parts  200-399).... 
(Parts  400-499).... 
(Part500-End).... 

11 , 

12  (Parts  1-199) 

(Parts  200-219)..., 
(Parts  220-299)... 
(Parts  300-499).., 
(Part  500-599) .... 
(Part600-End)... 
13 

14  (Parts  1-59) 

(Parts  60-139) 

(Parts  140-199)... 
(Parts  200-1199). 
(Part  1200-End). 

15  (Parts  0-299) 

(Parts  300-399)... 
(Part400-End).„ 

16  (Parts  0-149) 

(Parts  150-999)... 
(Part  1000-End). 

17  (Parts  1-199) 

(Parts  200-239)... 


11.00    Jan. 

14.00    Jan. 

14.00    Jan. 

15.00    Jan. 

11.00    Jan. 

15.00    Jan. 

11.00    Jan. 

16.00    Jan. 

23.00     Jan. 

18.00    Jan. 

22.00    Jan. 

11.00    Jan. 

17.00    Jan. 

22.00    Jan. 

26.00    Jan. 

15.00    „ Jan. 

12.00    Jan. 

11.00    Jan. 

17.00    Jan. 

9.50     Jan. 

11.00    Jan. 

21.00    Jan. 

18.00    _ Jan. 

6.50     Jan. 

11.00 Jan. 

19.00     Jan. 

17.00    Jan. 

18.00    Jan. 

14.00     „ Jan. 

13.00    Van. 

13.00    .^ Jan. 

24.00    Jan. 

10.00    Jan. 

11.00    Jan. 

10.00 Jan. 

14.00    Jan. 

13.00    Jan. 

18.00   , Jan. 

12.00    Jan. 

20.00    Jan. 

21.00     Jan. 

19.00    Jan. 

9.50 Jan. 

20.00    Jan. 

12.00    Jan. 

10.00    Jan. 

20.00     Jan.  1 

14.00    Jan.  1 

12.00    Jan. 

13.00     Jan. 

19.00     Jan. 

14.00     April 

14.00    April 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1987 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
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Title 


(Comprising  o  cempUt*  CFR  •••) 


Price 


(Comprising  a  compioto  CFR  sot) 


Revision  Date 


16. 

24  (Parts  0-199) 15. 

(Parts  200-499) 26. 

(Parts  500-699) 9. 

(Parts  700-1699) 19, 

(Part  1700-End) 15, 

25 24, 

26  (Part  1  §  S  1.0-1—1.60) 13, 

(S§  1.61-1.169) 23, 

(§5  1.170—1.300) 17, 

(SS  1.301—1.400) 14, 

(SS  1.401—1.500) 24, 

CS  1.501—1.640) 15, 

(§S  1.641-1.860) 17, 

(SS  1.851—1.1000) 28. 

( S  S  1.1001—1.1400) 16, 

(SS  1.1401— End) 21, 

(Parts  2-29) 19, 

(Parts  30-39) 14, 

(Parts  40-49) 13, 

(Parts  50-299) 15. 

(Parts  300-499) 15 

(Parts  500-599) 8 

(Part  600-End) 6 

27  (Parts  1-199) 23 

(Part  200-End) 13 

28 25 

29  (Parts  0-99) 17 

(Parts  100-499) 6 

(Parts  500-899) 24 

(Parts  900-1899) 11 

(Parts  1900-1910) 29 

(Parts  1911-1925) 8 

(Part  1926) 10 


00 
00 
00 
00 
00 
00 
50 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
.00 
.00 
00 
.00 
.00 
.00 
.00 
00 
.00 
.00 
,00 
,50 
,00 
.00 
00 
50 
00 


(Part  240-End) $21.00    April  1 

18  (Parts  1-149) 15.00 April  1 

(Parts  150-279) .^..  12.00 

(Parts  280-399) 13.00 

(Part  400-End) 9.00 

19  (Parts  1-199) 27.00 

(Part  200-End) 5.50 

20  (Parts  1-399) 12.00 

(Parts  400-499) 23.00 

(Part  500-End) 25.00 

21  (Parts  1-99) 12.00 

(Parts  100-169) 14.00     April  1 

(Parts  170-199) 16.00 

(Parts  200-299) 5.00 

(Parts  300-499) , 26.00 

(Parts  500-599) 20.00 

(Parts  600-799) 7.50 

(Parts  800-1299) 16.00     April 

(Part  1300-End) 6 

22  (Parts  1-299) 20 

(Part  300-Bnd) ; 13 

23 


April 
April 
April 
April 
April 
April 
i^ril 
April 
April 
April 
April 


April 
April 
April 
April 
April 


...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
...  April 
..••April 
...  April 
...  April 
...  April 
...  July 
...  July 
...  July 
...  July 
...  July 
...  July 
...  July 
...   July 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1980 
1988 
1988 
1988 
1988 
1988 
1988 
1987 
1988 
1988 
1988 
1988 


Title  Price 

(Part  1927-End) $23.00 

30  (Parts  0-199) 20.00 

(Parts  200-699) 8.50 

(Part  700-End) 18.00 

31  (Parts  0-199) 13.00 

(Part  200-End) 17.00 

32  (Parts  1-189) 

(Parts  190-399 ) 


Revision 

July  1 

July  1 

July  1 

July  1 

„ July  1 

July  1 

20.00    July  1 

23.00    Julyl 


(Parts  400-629) 21.00  July  1 

(Parts  630-699) 13.00  .•.••July  1 

(Parts  700-799) 15.00  July  1 

(Parts  800-End) 16.00  July  1 

33  (Parts  1-199) 27.00  July  1 

(Part  200-End) 19.00  Julyl 

34  (Parts  1-299). 20.00  July  1 

(Parts  300-399) 12.00  July  1 

(Part  400-End) 23.00  July 

35 9.50  JiUy  1 

36  (Parts  1-199) 12.00  July  1 

(Part  200-End) 20.00  Julyl 

37 13.00  July  1 

38  (Parts  0-17) 21.00  July  1 

(Part  18-End) 19.00  Julyl 

39 13.00 July  1 

40  (Parts  1-51) 21.00  July  1 


(Part  52 ) 26.00 

(Parts  53-60) 24.00 

(Parts  61-80) 12.00 


25.00 
23.00 


(Parts  81-99) 

(Parts  100-149).... 
(Parts  150-189).... 
(Parts  190-299).... 
(Parts  300-399).... 

(Parts  400-424) 21.00     July 

(Parts  425-699) 21.00    July 

(Part  700-End) 27.00 


July  1 

July  1 

July 

July 

July 

18.00    July 

July 

8.50     July 


41  (Chapters  1—100) . 

(Chapter  101) 23.00 

(Chapters  102-200) 12,00 

(Chapter  201-Bnd) 8.50 

42  (Parts  1-60) 15.00 

(Parts  61-399) 5.50 

(Parts  400-429) 21.00 

(Part  430-End) 14.00 

43  (Parts  1-999) 15.00 

(Parts  1000-3999) 24.00 

(Part  4000-End) 11.00 

44 18.00 

46  (Parts  1-199) 14.00 

(Parts  200-499).... 9.00 

.  (Parts  500-1199) 

(Part  1200-End) 


1 
1 
1 
1 
1 
1 
1 
1 
Julyl 
10.00    July  1 


Julyl 

Julyl 

July 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

18.00    Oct! 

14.00     Oct. 


46  (Parts  1-40) 13.00    Oct. 

(Parts  41-69) _ 13.00 Oct. 

(Parts  70-89) 7.00     Oct. 


Date 
,  1987 
,  1988 
.  1987 
.  1988 
.  1988 
,  1988 
,  1988 
,  1987 
,  1987 
,  1986 
,  1988 
.  1988 
,  1988 
.1987 
.  1987 
,  1988 
.1987 
.  1988 
,1988 
,  1988 
,1988 
,1987 
.1988 
,1988 
,  1987 
,  1987 
,  1987 
.1988 
.1987 
.1987 
,  1988 
.1988 
,  1988 
,  1988 
,1988 
,  1987 
,  1988 
.1987 
.1988 
.  1987 
.1987 
.  1988 
.  1987 
.1987 
.1987 
.  1987 
.1987 
,1987 
,1987 
,1987 
,1987 
,1987 
,1987 
.1987 
.1987 


i 
i 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  compl«t«  CFR  ••#) 


UMI 


Title  Price 

(Parts  90-139) $12.00  

(Parts  140-155) 12.00  

(Parta  156-165) 14.00  

(Parts  166-199) 13.00  

(Parts  200-499) 19.00  

(Part  500-End) , '. 10.00  

47  (Parts  0-19) 17.00  

(Parts  20-39) 21.00  

(Parts  40-69) 10.00 

(Parts  70-79) 17.00  

(Part  80-End) 20.00  

48  (Chapter  1.  Parts  1-51) 26.00  Oct. 

(Chapter  1,  Parts  52-99) 16.00  Oct. 

(Cniapter  2,  Parts  201-251) 17.00  Oct. 

(Chapter  2.  Parts  252-299) 15.00  Oct.  1.  1987 

(Chapters  3-6) 17.00  Oct.  1, 1987 

(Chapters  7-14) 24.00  Oct.  1. 1987 

(Chapter  15-End) 23.00  Oct.  1. 1987 

49  (Parts  1-99) 10.00  Oct.  1.  1987 

(Parts  100-177) 25.00  Oct.  1. 1987 

(Parts  178-199) 19.00  -..    Oct.  1, 1987 

(Parts  200-399) * 17.00  Oct. 


Revision  Date 
...  Oct.  1.  1987 
...  Oct.  1.  1987 
...  Oct.  1.1987 
...  Oct.  1.1987 
...  Oct.  1.  1987 
...  Oct.  1.1987 
...  Oct.  1.1987 
...  Oct.  1.1987 
...  Oct.  1.1987 
...  Oct.  1.1987 
...  Oct.  1,  1987 
1.  1987 
1.  1987 
1.  1987 


Other  Related  Publications 


(Parts  400-999) 22.00 

(Parts  1000-1199) 17.00 

(Parts  1200-End) 18.00 

60  (Parts  1-199) 16.00 

(Parts  200-599) 12.00 

(Part  600-End) 14.00 


1.  1987 
1.  1987 
1,  1987 
1.  1987 
1.  1987 
Oct.  1.  1987 
Oct.  1.  1987 


Oct 
Oct 
Oct 
Oct 


CPR  Index  and  Findings  Aids 28.00    Jan.  1. 1988 


Complete  1988  CFR  set 695.00 

Complete  1987  CFR  set 595.00 

Microfiche  CFR  edition: 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-time  mailing) 115.00 

Complete  set  (one  time  mailing) pending 

Subscription  (mailed  as  issued) 185.00 

Subscription  (mailed  as  issued) 185.00 

Individual  copies 3.75 


1988 
1987 

1984 
1986 
1986 
1987 
1988 
1988 


*No  amendmenU  to  this  volxime  were  promulgated  during  the  perior  January  1,  1987 
through  December  31,  1987.  The  CFR  voliune  laaued  as  of  January  1,  1987  should  be  re- 
tained. 

"No  amendments  to  this  volume  were  promulgated  during  the  period  April  1,  1980 
through  March  31. 1988.  The  CFR  volume  Issued  as  of  April  1. 1980  should  be  retained. 

***No  amendments  to  this  volume  were  promulgateid  during  the  period  July  i,  1986 
through  June  30.  1988.  The  CFR  voliune  issued  as  of  July  1, 1986  should  be  retained. 

Order  from  Superintendent  of  Documents,  U.S.  Oovemment  Printing  Office,  Washing- 
ton. DC  20402.  Charge  orders  (VISA,  CHOICE,  MasterCard,  or  GPO  Deposit  Account)  may 
be  telephoned  to  the  GPO  order  desk  at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern 
time.  Monday-Friday  (except  holidays). 

Footnotes  at  end  of  table. 
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Revision  Date 
daUy 


Title  Price  ' 

Federal  Register ;$340.00    

Federal    Register    Document    Drafting 

Handbook 4.75     April  1986 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations     10.00    Jan.  1, 1986 

1988  Supplement— February  5.  1988 

Federal  Register,  Part  II 1.50    Jan.  1. 1988 

List  of  Sections  Affected.  1949-1963 Out  of 

print    1966 

List  of  CFR  Sections  Affected.   1964- 
1972 

(Titles  1  through  27)  Vol.  I Out  of 

print     1980 

(Titles  28  through  50)  Vol.  11 14.00     1980 

LSA  (list  of  CFR  Sections  Affected): 

Yearly  subscription 21.00 

Individual  copies 1.50    monthly 

Federal  Register  Index: 

Yearly  subscription 19.00 

Individual  copies 1.60    monthly 


r  - 


I 


DECEMBER  1988 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


TITLE  1— GENERAL  PROVISIONS 

Chopt«r  I — AdministraNv*  Cemmitt** 
of  th«  F«d*ral  Rcgistor 

Page 

3.4    (b)(3).  (4),  (7),  and  (8)  re- 
vised; (b)(9)  added 28627 

Chaptar  III — Administrotiv* 
Conf»r«nc«  of  th«  Unit«d  States 

30S.88-1    Added 26026 

305.88-2    Added 26027 

Section  and  footnote  correct- 
ed  39588 

305.88-3    Added 26028 

305.88-4    Added 26029 

305.88-5    Added. „ 26030 

305.88-6    Added 39585 

305.88-7    Added 39586 

305.88-8    Added 39587 

3 10.13    Added 26032 

Title  I— Proposed  Rules: 

2 29990,30754 

3 29990,  30764 

5—7  (Subchap.  B) 29990,  30754 

8—10  (Subchap.  C) 29990,  30754 

11 29990,  30754 

12 29990,  30754 

15—22  (Subchap.  D) 29990,  30754 


TITLE  3— THE  PRESIDENT 

Predamotient 

5498  SeeProc.  5925 51737 

5618  SecProc.  5832 23199 

5760  855 

5761  1464 

5762  1980 

5763  2719 

5764  2814 

5765  3183 

5766  3185 

5767  3327 

5768  3573 

Correction ^ 3807 

5769  3575 

5770  4105 

5771  4373 

5772  4375 

5773  4953 

5774  7323 

5775  7723 

5776  8863 


Page 

5777  , 9420 

5778  9425 

5779  9850 

See  Proc.  5911 47413 

5780 10239 

5781  10514 

5782  „ 10516 

5783  10517 

5784  J0519 

5785  10521 

5786  10523 

5787  11031 

See  Proc.  5911 47413 

5788  11489 

5789  11809 

5790  11811 

5791  11813 

5792  12365 

5793  12367 

5794  _ 12369 

5795  12671 

5796  12673 

5797  13094 

5798  13235 

5799  „ 13237 

5800  14773 

5801  15347 

5802  15643 

5803  15645 

5804  15647 

5805  15785 

See  Proc.  5911 47413 

5806  15793 

5807  16235 

5808  16237 

5809  16239 

5810  „ 16241 

5811  16377 

5812  16530 

5813  16532 

5814  16533 

5815  16689 

5816  16856 

5817  16857 

5818  17003 

5819  17005 

5820  „ 17007 

5821  17009 

5822  17167 

5823  17447 

5824  17683 

5825  18543 

5826  18814 

5827  19213 

5828  19215 


If 


LSA— UST  OF  CFR  SECTIONS  AFFEaED 
CHANOES  JANUARY  4  THROUGH  DECEMBER  30,  19M 


TITLE  3  PredoiiHrtien* — Con.     Pace 

5829  22289 

5830  22461 

5831  22463 

5832  23199 

5833  23201 

5834  ^....  23377 

5835  24435 

5836  24921 

5837  25300 

5838  25301 

5839  25479 

5840  26984 

5841  28175 

5842  28624 

5843  29219 

5844  29872 

5845  30421 

5846  30827 

5847  32193 

5848  32883 

5849  32885 

5850  32887 

5851  35061 

5852  35063 

5853  35065 

5854  35191 

5855  35193 

5856  35195 

5857  35283 

5858  35423 

5859  35987 

5860  35989 

5861  36229 

5862  36231 

5863  36233 

5864  37724 

5865  37983 

5866  37985 

5867  38687 

5868  38689 

5869  38691 

5870  38693 

5871  38695 

5872  38697 

5873  38699 

5874  38701 

5876  39071 

5876  39073 

6877  39075 

5878  39077 

5879  39888 

5880  40201 

5881  40395 

5882  40863 

5883  41305 


PMe 

5884  41307 

5885  41551 

5886  42931 

5887  43185 

5888  43413 

5889  43415 

5890  43417 

5891  43843 

5892  44167 

5893  44169 

5894  45059 

5895  45061 

5896  45063 

5897  : 45239 

5898  45241 

5899  45243 

5900  45251 

5901  45253 

5902  45255 

5903  45439 

5904  45441 

5905  45443 

5906  45881 

5907  45883 

5908  47485 

Amended  by  Proc.  5916 48241 

5909  47487 

5910  47489 

591 1  47413 

5912  47519 

5913  47521 

5914  „ 48237 

5915  48239 

5916  48241 

5917  48603 

5918  49287 

5919  49289 

5920  49291 

5921  49969 

5922  49971 

5923  50638.  51625 

5924  51725 

5925  51737 

5926  52397 

5927  52399 

ExaaiHv*  Ordan 

1557  Revoked  by  PLO  6688 46871 

7127  PartiaUy  revoked  by  FLO 

6688 46871 

10421    Revoked  by  EO  12656 47491 

10480    Amended  by  EO  12649 30639 

10631    Amended  by  EO  12633 10355 

11096    See   Notice   of   Mar.    15 

(PR  Doc.  88-5617) 8530 


DECEMBER  1988 


11 


CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988« 


Pace 

11183    Amended  by  EO  12653 38705 

11269    Amended  by  EO  12647 .29323 

11480  Superseded       by       EO 

12640 16996 

1 1490  Revoked  by  EO  12656 47491 

12148  Amended  by  EO  12657 47513 

12163  Amended  by  EO  12639 16691 

12171  Amended  by  EO  12632 9852 

12215  Amended  by  EO  12652 36775 

12241  Amended  by  EO  12657 47513 

12301  Revoked  by  12625 2812 

12364  Amended  by  EO  12645 26750 

12513  See   Notice  of  Apr.  25. 

1988 » 15011 

12537    Amended  by  EO  12624 489 

12552  Superseded        by        EO 

12637 „ 15349 

12559    See  EO  12632 9852 

12578  Superseded       by       EO 

12622 ^ 222 

12587  Superseded       by       EO 

12629 7875 

12607  Amended  by  EO  12627 6553 

12622  „ 222 

12623  487 

12624  „ 489 

12625 2812 

12626  _ 6114 

12627  6553 

12628  7725 

12629  „.  7875 

12630  8859 

12631  9421 

12632  9852 

12633  ^ 10355 

12634  11041 

12635  12134 

12636  13239 

12637  15349 

12638  15649 

12639  16691 

12640  16996 

12641  18816 

12642  21975 

12643  24247 

12644  „ 26417 

12645  26750 

12646  26986 

12647  29323 

12648  30637 

12649  30639 

12650 35285 

12651  „ » 35287 

12652  36775 

12653  38705 

12654  39890 


Pwe 

12655  „ 45445 

12656  47491 

12657  47513 

12658  _ 47517 

12659  , 50911 

12660  51215 

Administrativ*  Orders 

Memorandums 

Jan.  27.  1988 „ 3571 

Jan.  28. 1988 2816 

Mar.  31.  1988 11039 

May  23.  1988 ^....  26023 

July  21,  1988 28177 

Corrected 28938 

Aug.  11.  1988 30641 

Aug.  17.  1988 34711 

Sept.  15,  1988 „ 36430 

Sept.  29.  1988 38703 

Oct.  26.  1988 43999 

Dec.  12,  1988 50373 

Dec.  19,  ja88 51217 

Notices 

Apr.  25,  1988 15011 

Nov.  8.  1988 45750 

Dec.  28.  1988 52971 

Orders 

Aug.  25.  1988 32881 

Oct.  15.  1988 40696 

Presidential  Determinations 


No. 


No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 


88-1    of   Oct.    5,    1987    See 
I*residential    Determination 

No.  88-16  of  May  20,  1988 21405 

88-2  of  Oct.  30,  1987 399 

88-4  of  Dec.  17,  1987 773 

88-5  of  Jan.  15,  1988 3325 

88-6  of  Jan.  19,  1988 1601 

88-7  of  Jan.  19.  1988 3845 

88-8  of  Jan.  29.  1988 3847 

88-9  of  Feb.  9.  1988 5749 

88-10  of  Feb.  29.  1988 11487 

88-11  of  Mar.  7,  1988 9423 

88-15  of  May  20,  1988 20595 

88-16  of  May  20,  1988 21405 

88-17  of  May  27, 1988 24434 

88-18  of  June  3.  1988 21407 

88-19  of  June  7.  1988 26419 

88-20  of  July  26. 1988 33801 

88-21  of  Aug.  1.  1988 30825 

88-22  of  Sept.  8.  1988 35289 

88-23  Of  Sept.  13,  1988 37539 

88-24  of  Sept.  13.  1988 39583 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


TITLE  3      AdministroHv*  Pmte 

Orders — Con. 

No.  88-25  of  Sept.  29,  1988 40013 

No.  89-1  of  Oct.  3.  1988 44373 

No.  89-2  of  Oct.  5.  1988 45249 

No.  89-3  of  Oct.  13.  1988 44375 

No.  89-4  of  Oct.  20,  1988 44377 

No.  89-5  of  Oct.  24,  1988 ^ 46601 

No.  89-6  of  Oct.  31.  1988 46427 

No.  89-7  of  Nov.  18,  1988 49111 

Preiidential  Findings 

Jan.  12.  1988 999 

Chapter  I — Exscutiv*  Offic*  off  tho 
Pr««id«nt 

102    Added 25879,  25885 

102.103    Amended 25879 

102.170    (c)  revised 25879 

TITLE  4— ACCOUNTS 

Chapter  I — Gonaral  Accounting 
Offico 

7.3    Revised 26421 

81.6  (c).  (g),  and  (J)  revised. 50913 

81.7  (b)(3)  and  (e)  revised 50913 

81.8  Revised 50913 

Title  4 — Proposed  Rules: 

7 1S043 

TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Offffico  of  Portonnoi 
Manogoniont 

110.201    (b)      table      amended 

(OBfB  numbers) 19147 

213.3102    (q)  amended. 15353 

213.3201  (b)  removed 15353 

213.3202  (e)  revised;  (g) 
added 15353 

297    Revised 1998 

300  Authority  citation  revised; 
section  and  subpart  author- 
ity citations  removed. 34274 

Authority  citation  revised 51221 

300.401—300.408     (Subpart     D) 

Added;  eff.  1-23-89 51222 

300.603  (a)  introductory  text 
and  (1)  revised;  (a)  (2)  and 
(3)  amended;  (aK4)  removed; 
(d)  and  (e)  added 34274 


302  Authority  citation  revised; 
section  authority  citations 
removed 35292 

302.101  (a),  (b),  and  (c)(7)  re- 
vised.  35292 

302.102  (b)  introductory  text 
amended;  (b)  (1)  and  (2) 
added 35292 

302.201    Revised. 35292 

302.302  (a),  (b),  and  (c)  redesig- 
nated as  (b).  (c).  and  (d); 
new  (b)  revised;  new  (a) 
added 35292 

302.303  (a),    (b)    introductory 

text  and  (c)(1)  revised 35292 

302.304  (a)  and  (d)  revised;  new 

(e)  added 35293 

302.401  (a)  introductory  text 
revised 35293 

302.402  Revised 35293 

307.102  Revised 20807 

307.103  Revised 20807 

307.104—307.107    Removed 20807 

316  Authority  citation  re- 
vised.  20807 

316.302    (cK2)  revised 20808 

316.402    (b)(4)  revised 20808 

316.801  (Subpart  H)  Re- 
moved  28364 

330    Authority      citation      re-' 

vised 28364,  45066 

330.201—330.209     (Subpart     B) 

Revised 45067 

330.301—330.307     (Subpart     C) 

Revised 28364 

330.404    (c)  amended 28366 

330.701    (b)  revised 28366 

332.214    Revised 28366 

332.406  Authority  citation  re- 
moved.  28366 

333.101  Amended 35293 

333.102  Redesignated  as 
333.201  and  revised;  new 
333.102  added 35293 

333.201—333.202     (Subpart     B) 

Heading  added 35294 

333.201  Redesignated  from 
333.102  and  revised 35293 

333.202  Added 35294 

338.202    (d)  removed 15354 

351  Authority  citation  re- 
vised  45068 

351.1001—351.1005   (Subpart  J) 

Removed 45069 


DECEMBER  1988  13 

CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


353  Heading  and  authority  ci- 
tation revised 858 

353.101  Revised 858 

353.102  Amended 858 

353.103  (b)  and  (c)  redesignat- 
ed as  (c)  and  (b)  and  re- 
vised  859 

353.104  Removed;  new  353.104 
redesignated    from    353.106 

and  revised 859 

353.105  Removed;  new  353.105 
redesignated  from  353.107 859 

353.106  Redesignated  as 
353.104  and  revised 859 

353.107  Redesignated  as 
353.105 859 

353.201    Revised. 859 

353.203    Revised 859 

353.301  Removed;  new  353.301 
redesignated    from    353.302  . 
and  revised 859 

353.302  Redesignated  as 

353.301  and    revised;    new 

353.302  redesignated    from 
353.304  and  revised. 859 

353.303  Removed;  new  353.303 
redesignated  from  353.307 859 

353.304  Redesignated  as 
353.302    and    revised;    new 

353.304  redesignated    from 
353.306 859 

353.305  Removed;  new  353.305 
redesignated    from    353.501 

and  revised 859 

353.306  Redesignated  as 
353.304;  new  353.306  added 859 

353.307  Redesignated  as 
353.303 859 

353.308  Removed 859 

353.401    Revised 860 

353.501    (Subpart    E)    Head^ 

removed 860 

353.501    Redesignated  as 

353.305  and  revised. 859 

531    Authority  citation  revised; 

section  and  subpart  author- 
ity citations  removed. 34274 

531.203    (bKl)  revised 34274 

536.104  (a)  introductory  text 
and  (3)  republished; 
(aK3KU)  revised;  interim. 49545 

550.801—550.808     (Subpart     H) 

Authority,  citation  revised. 18072 

550.801    (a)  revised;  interim. 18072 

Confirmed 45886 


P««e 
550.805    (f)  redesignated  as  (g); 

new  (f )  added;  interim 18072 

Confirmed 45886 

550^806    Redesignated  as 

550.807;  new  550.806  added; 

interim 18072 

Confirmed 45886 

550.807  Redesignated  as 
550.808;  new  550.807  redesig- 
nated from  550.806;  inter- 
im  18072 

Confirmed. 45886 

550.808  Redesignated  from 
550.807;  interim 18072 

Confirmed 45886 

550.901—550.907  (Subpart  I) 
Appendix  A  amended;  inter- 
im  36557 

551.203  (b)  amended;  (c)  re- 
moved; interim 1740 

551.204  (b)  revised. ., 1332 

Introductory  text  and  (a)  re- 
vised; interim. 1740 

551.207  Removed;  new  551.207 
redesignated  from  551.208; 
interim. 1740 

551.208  Redesignated  as 
551.207;  new  551.208  redesig- 
nated from  551.209  and  (a), 
(c),  and  (d)  amended;  inter- 
im  1740 

551.209  Redesignated  as 
551.208  and  (a),  (c),  and  (d) 
amended;  interim 1740 

551.401  (b)  revision,  (c)  redes- 
ignation  as  (d),  and  new  (c) 
addition  confirmed. 27 147 

551.511  (b)(2)  revision,  (b)  (3) 
through  (7)  redesignation  as 
(b)  (4)  through  (8).  new 
(b)(3)  addition,  and  (b)  in- 
troductory text  republica- 
tion confirmed. 27147 

595.105  (b)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 
new  (c)  added;  interim. 8141 

(b)  revision,  (c)  and  (d)  redes- 
ignation as  (d)  and  (e),  and 

new  (c)  addition  confirmed 24011 

595.107    (c)  amended:  interim 8142 

(c)  amendment  confirmed 24011 

630  Authority  citation  re- 
vised.  7326, 

14775.  45887 
Authority  citation  corrected. 8301 
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LSA— UST  OF  Cn  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


TITLE  5    ChaptM  I    Con.  pmc 

630.305    Revised. 42933 

630.901—630.914      (Subpart      I) 

Revised;  interim;  eff.  to  9- 

30-88 7326 

630.902    Amended;  interim  eff. 

to  9-30-88 14775 

630.906    (b)  corrected 10036 

(c)  revised;  interim  eff.  to  9- 

30-88 14775 

630.913    (a)  revised;  interim  eff. 

to  9-30-89 45887 

723    Added 25880,  25885 

723.170    (c)  revised 25880 

734.405  Flush  text  following 
(a)(2)  revised 28179 

734.406  (a)  revised 28179 

734.901—734.903      (Subpart      I) 

Added 28180 

737.31  Revised 48757 

737.32  Revised 48757 

737.33  Revised 48757 

752  Authority  citation  re- 
vised  21621 

752.201  (b).  (c).  and  (d)  re- 
vised.  21622 

752.203  (d)  revised;  (f)  redesig- 
nated as  (g);  new  (f )  added 21622 

752.401—752.406     (Subpart     D) 

Heading  revised 21622 

752.401  Revised. 21622 

752.402  Revised 21623 

752.403  (a)  revised. 21623 

752.404  (bKl)  and  (cK3) 
amended;  (b)(3)  introducto- 
ry text  and  (11)  through  (iv), 
(d)(1).  and  (e)  revised; 
(b)(3Kv)  removed. 21623 

752.405  (b)  revised 21624 

831.111    Added 35295 

831.201  (aK5)  removed;  (a)  (6) 
through  (18)  redesignated  as 
(a)  (5)  through  (17);  inter- 
im  42936 

831.202  Redesignated         from 

831.307  and     heading     re- 
vised  10055 

831.203  Redesignated         from 

831.308  and     heading     re- 
vised  10055 

831.301  (a)(2).  (bK2)  and  (d)  re- 
vised  6555 

831.307  Redesignated  as 
831.202  and  heading  re- 
vised  10055 


831.308  Redesignated  as 
831.203  and  heading  re- 
vised  10055 

831.309  Added;  interim 42936 

831.802  Redesignated  as 
831.803:  new  831.802  added 35295 

831.803  Redesignated  as 
831.804;  new  831.803  redesig- 
nated from  831.802 35295 

831.804  Redesignated  from 
831.803 35295 

831.1704    (e)   revised;   eff.    1-4- 

89 48896 

Technical  correction 49638 

831.2201—831.2206  (Subpart  V) 

Authority  citation  revised 11634 

831.2203  (e)  revised;  interim 11634 

831.2204  (b)  revised;  interim. 11634 

831.2207    Added:  interim 11634 

841.504    (1)  added;  interim 16535 

841.903    (d)    revised;    eff.    1-4- 

89 48896 

Technical  correction. 49638 

842.309    Added;  interim 42937 

842.701—842.706     (Subpart     O) 

Authority  citation  revised 11635 

842.702    Amended;  interim 11635 

842.704  Revised:  interim 1 1635 

842.705  (b)  revised;  interim 11635 

842.707    Added;  interim 11635 

843.102  Amended;  Interim 16536 

844    Added;  interim 33436 

870.401    (J)  addition  at  52  FR 

39494  confirmed 32368 

(f )  (2)  and  (3)  revised 40715 

870.501    (d)  (4)  and  (6)  amend- 
ed 19743 
870.601    (a)(4)  amende^^^^^^ 

(cK4)  amended 32368 

(a)(2)  revised 40716 

870.701    (aK2)  amended 19743 

871.401    (1)  addition  at  52  FR 

39494  confirmed 32368 

871.501    (d)  revised 32368 

872.401    (1)  addition  at  52  FR 

39495  confirmed 32368 

872.501    (d)  revised 32368 

873.501    (d)  revised. 32368 

890  Authority  citation  re- 
vised  40203.  45070 

890.101    Amendment  at  52  FR 

39496  confirmed 32368 

(a)  amended:  interim 45070 

(a)  amended 51743 

890.103  (c)  revised 2 
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Pi«e 
890.104    (a)  revision  at  52  FR 

39496 32368 

890.301  (y)  revised 15355 

(q)  revision  and  (tut)  addition 

at  52  FR  39496  confirmed 32368 

(g)(4)  amended:  interim;  eff. 
1-9-89 45070 

890.302  (a)     revised;     interim; 

eff.  1-1-89 45070 

890.303  (c)  revision  at  52  FR 
39496  confirmed 32368 

(a)  revised 40716 

(g)  added:  Interim;  eff.  1-9- 
89 45070 

890.304  (b)(1)  revision  and 
(b)(2)(iv)  addition  at  52  FR 

39496  confirmed 32368 

(a)(5)  and  (b)(2Kiii)  amend- 
ed  32369 

890.306  (b)  revision,  (g)  redes- 
ignation  as  (h).  and  new  (g) 
addition  at  52  FR  39496  con- 
firmed  32368 

890.502  (a)  redesignation  as 
(a)(1).  new  (a)(2)  and  (f)  ad- 
dition, and  (b)(1)  amend- 
ment at  52  FR  39497  con- 
firmed  32368 

890.505    Added 5 1743 

890.701    Amended;  interim 860 

Amended 28366 

Amendment  confirmed 28997 

Annual  determination 35991 

890.803    (a)(3Ki)  revision  at  52 

FR  39497  confirmed 32368 

(a)(1)  and  (b)  revised; 
(a)(3)(ill)  amended;  (a)(3) 
(iv)  and  (v)  added:  interim 45070 

890.805  (b)(2)  revision  at  52  FR 

39497  confirmed 32368 

Introductory      text      revised: 

(c)(2)   amended:   (c)(3).   (d). 

and  (e)  added;  interim 45071 

890.806  (b)  revision  at  52  FR 
39497  confirmed 32368 

890.807  (a)(3)    amendment    at 

52  FR  39497  confirmed 32368 

(aMl)  introductory  text  re- 
vised; (b)  and  (c)  redesignat- 
ed as  (c)  and  (d);  new  (b) 
added;  interim 45071 

890.808  (b)(1)  amendment  and 
(d)  revision  at  52  FR  39497 
confirmed 32368 

(a)  and  (b)(2)  amended;  (b)(1) 
revised:  interim 45071 


PMe 

890.901—890.902     (Subpart     I) 

Added:  interim 40203 

930.301—930.304     (Subpart     C) 

Added;  interim. 26562 

950    Revised 19147 

1001    Authority     citation     re- 
vised  13097 

1001.735-202    (b)(5)  added 13097 

1001.735-206a    Added 13097 

1001.735-303    (b)(5)  added 13098 

Chapter  II — Merit  Systems  Protection 
Board 

1200  Revised 22465.  46843 

1200.10    (g)  corrected 23850 

1201  Appendix  II  amended 40015. 

47927,  48505 
Appendix  II  corrected 49824 

1205.16  Revised 49649 

1205.31  Revised 49649 

1205.32  Revised 49649 

1207    Added 25881.  25885 

1207.170    (c)  revised 25881 

1253.1    Revised 41149 

1260.3    Revised 41149 

1262    Added 25881.  25885 

1262.170    (c)  revised 25881 

Cliapter  III — Office  of  Management 
and  Budget 

1320    Revised 16623 

Chapter  VI — Federal  Retirement 
Thrift  Investment  Board 

1600.3  (d)  revised 23379 

1600.10    (d)  revised. 23379 

1600.13  (d)  revised 23379 

1605.8    (b)(2)  revised 31629 

1620    Authority  citation 

added 10038 

1620.1     (Subpart     A)    Heading 

added:  interim 
1620.10-1620.19     (Subpart     B) 

Added;  interim 10038 

1620.30—1620.40     (Subpart     C) 

Added;  interim 10039 

1620.34    Amended:  interim 17685 

1620.50—1620.57     (Subpart     D) 

Added;  interim 10041 

1630.4  (a)  revised 31629 

1630.12    (a)  revised 31629 

1630.14  (a)  revised ; 31629 

1630.17  (c)  revised 31629 
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LSA— LIST  OF  CFK  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


TITIE  5     Choptar  VI— Con.  p>ce 

1631.3  (b)  revised - 31629 

1631.4  (a)  revised..... 31630 

1631.6    (a)  revised. 31630 

1631.10    (a)  revised 31630 

1632  Added 36777 

1633  Added:  Interim 11815 

Added:  final 51223 

1645    Added:  interim 15621 

1650.26  (c)  revised 31630 

1650.27  (e)  revised. 31630 

1650.50—1650.52     (Subpart     J) 

Added:  Interim 8421 

Chapter  XIV— F«d«rai  Labor  Roia- 
tion*  Authority,  Gonoral  Ceunsol 
of  tho  Fodorol  Labor  Rolcrtions  Au- 
thority and  Fodoral  Sorvico  Im- 
pottos  Ponol 

2416    Added 25881,  25885 

2416.170    (c)  revised 25881 

Chapter      XIV    Appendix      A 

amended. 25129 

Title  S— Proposed  Rules: 


213 

..  1789, 
23123, 

30061.  31012 

300 

317 

13124. 

15400. 

32053,  40546 
27695 

330 

408 

338 

1789 

339 

9121 

361 

408 

359 

30061 

430 

.29684.38954 

432 

38954 

831..... 

...4986. 13124 

534 

29684 

636. 

30061 

681 

84305 

630 

16554 

831 

29057 

841 

29057 

870 

...5984.40232 

890 

898. 

950 

5984 

.7763 

26781 

29686.  34805 
4631 

1253 32623 

1260 32623 

1632 11864 

2411-2472  (Ch.  XIV) 18843 

2431 10888 


TITLE  7— AGRICULTURE 

SubtMo  A— <Mfico  of  tho^Socrotary 
of  Agriculturo 

1.123    List  revised 5969 


Pmge 
1.130—1.151    (Subpart    H)    Au- 
thority citation  revised 1001. 

7177.  35296 
1.131    (a)  amended 1001 

(a)  amended:   authority  cita- 
tion removed 35296 

1.142    (a)(l)and(3).  (b)and(c) 

revised 7177 

1.180—1.203  (Subpart  J)  Re- 
vised  36949 

ld.7    Revised. 28628 

Retained. 50375 

ld.lO    Revised 31639 

2  Authority  citation  correct- 
ed  11636.23167 

2.19  Revised. 18254 

2.20  Removed 18254 

2.23    (a)(  17 )  added.. 7877 

(a)(17)  corrected 11036 

(a)(18)  added 46429 

2.25    (b)(23)  added 32029 

2.27  (aK12)  removed:  (a)  (2), 
(3),  (5)  through  (11).  and 
(13)  through  (17)  redesig- 
nated as  (a)  (1)  throiigh 
(14):  new  (a)(ll).  (c). 
(dK2)(l)  and  (3),  (e)(1), 
(f)(4),  and  (g)(3)(iv)  amend- 
ed: (a)  heading  and  new  (2) 
revised:  (h)  added 21977 

2.29  (c)(8)  revised 22466 

2.30  (a)(88)  added 6783 

(f )  added 15013 

2.42  Added. 18254 

(b)  Introductory  text  correct- 
ed.  26217 

(p)  revised. 45257 

2.43  Added 18256 

(b)  and  (f)  corrected. 26217 

(a)  revised. 45257 

2.44  Added 18256 

2.45  Added 18258 

2.59  (Subpart  O)    Revised. 18258 

2.60  Removed 18258 

2.62    Removed 18258 

2.70    (aK32)  added 7877 

(a)(32)  corrected. 11636 

(a)(33)  added.*:: 46429 

2.75    (a)(24)  added 32029 

2.107    (a)(35)  added 6783 

2.84  (aK6)  removed:  (a)  (7) 
through  (11)  redesignated  as 
(a)  (6)  through  (10):  (a)  (1). 
(4).    and    (6)    introductory 
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P««e 

text     and     (ill)     amended: 

(a)(2)  revised 21978 

2.86  (a)  introductory  text.  (3) 
(Hi)  and  (iv).  and  (4)(iii) 
amended:  (a)(4)(ii)  (a).  (6) 
and  (c)  redesignated  as 
(a)(4Kii)  (A).  (B).  and  (C): 
(a)(5)  added 21978 

2.88  (a)  Introductory  text 
amended:  (a)(5)  added 21978 

2.89  (a)  introductory  text 
amended 21978 

2.108    (a)(28)  added 6783 

6    Authority  citation  revised 51089 

6.25    (c)(3)  added:  interim 49546 

6.90—6.93  (Subpart)    Authority 

citation  revised 28181 

6.91    (a)(2)  revised:  interim 28181 

(a)(2)  revised 51089 

6  Appendix  2  amended:  inter- 
im: eff.  1-5-89 49547 

7.9    (d)  and  (e)  revised 23749 

7.27    (a)  corrected 1441 

12.1  (b)(3)  corrected 3999 

12.2  (aK28)  corrected 3999 

12.5    (c)  amended 3999 

12.23    (a)  revised. 3999 

12.31    (c)(3)(l)  amended 3999 

13    Authority  citation  revised. 50202 

13.5  (b)  revised. 50202 

13.6  (c)  revised:  (d)  removed: 
(e)  and  (f)  redesignated  as 
(d)  and  (e):  new  (e)(5) 
added. 50202 

15.1—15.12  (Subpart  A)  Appen- 
dix revised  eff.  1-3-89 48606 

15.50—15.52         (Subpart         B) 

Added  eff.  1-3-89 48509 

16.4  Revised. 40717 

16.5  Revised 40717.  48897 

26.3  (b)  Introductory  text  re- 
published: (b)(1)  and  (e)(1) 
revised:  (c)  Introductory 
text  and  (e)(2Kli)  amended: 
(e)(4)  removed:  interim 31641 

Confirmed 47657 

Choptor     I — Agricultural  Morkoting 

Sorvico     (Standards,  Inspoctiont, 

Morkoting    Procticot),  Doportmont 
of  Agriculturo 

27    Authority  citation  revised 29326 

27.80  (a),  (b).  and  (d)  through 

(h)  revision  confirmed 2213 

27.81  Revision  confirmed 2213 
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27.93  Revised 29326 

27.94  Revised , 29327 

27.95  Revised 29327 

27.96  Revised 29327 

27.97  Removed:  new  27.97  re- 
designated from  27.98  and 
revised 29327 

27.98  Redesignated  as  27.97 
and  revised;  new  27.98  redes- 
ignated from  27.99  and  re- 
vised  29327 

27.99  Redesignated     as     27.98 

and  revised 29327 

Redesignated  from  27.101 29328 

27.100  Removed:  new  27.100  re- 
designated from  27.102 /.29328 

27.101  Redesignated  as  27.99 29328 

27.102  Redesignated  as 
27.100 29328 

28.116  (a)  revision  confirmed 2213 

28.117  Revision  confirmed 2213 

28.120    Revision  confirmed. 2213 

28.122  Revision  confirmed 2213 

28.123  Revision  confirmed. 2213 

28.148  Revision  confirmed. 2213 

28.149  Revision  confirmed. 2213 

28.151    Revision  confirmed 2213 

28.184    Revision  confirmed 2213 

28.909  (b)  revision  confirmed 2213 

(b)  revised 20089 

28.910  (b)  revision  confirmed. 2213 

28.911  Revision  confirmed 2213 

Revised. 20090 

28.956    Revision  confirmed 2213 

29.8001    Table  amended 33097 

51.3270  (b)    revised:    eff.    1-3- 

89 48631 

51.3271  (b)    revised:    eff.    1-3- 

89 48631 

51.3272  (a)    revised:    eff.    1-3- 

89 48631 

58.12    (h)  revised 20278 

58.33    Revised 20278 

58.42  Revised. 20278 

58.43  Revised 20278 

58.44  Revised 20278 

58.45  Revised i 20278 

58.47    Revised 20278 

59.411    (d)  revised 23751 

61.43  Revision  confirmed 2213 

61.44  Revision  confirmed 2213 

61.45  Revision  confirmed 2213 

61.46  Revision  confirmed 2213 

68    Authority  citation  revised 26751 

Heading  revised:  eff.  1-14-89 50914 
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TITLE  7    Choptvr  I — Con.  Pwe 

68.1—68.92     (Subpart     A)    Re- 

vlBed 3722 

68.90    Table  3  corrected. 6069 

68.405    Revised;  eff.  1-14-89 50914 

68.605    Amended 26751 

68.807    Revised 26752 

201  Authority  citation  re- 
vised.  52974 

201.104    (c)  removed;  (d)  redes- 

l^^uted  aff  (c);  interim 52074 

Choptw  II — Food  and  Nutrttion 
S«rvic«,  DoportaMnt  of  AgricuHuro 

210.1—210.3  (Subpart  A)  Re- 
vised  29147 

210.4—210.8  (Subpart  B)  Re- 
vised  29150 

210.9—210.16  (Subpart  C)  Re- 
vised  29162 

210.10  (h)  revised. 25308 

(h)  Introductory  text  correct- 
ed..-  48632 

210.16    (d)  amended. 4379 

210.17—210.20  (Subpart  D)  Re- 
vised  29157 

210.21—210.23  (Subpart  E)  Re- 
vised  29162 

210.24-210.29  (Subpart  F)  Re- 
vised.  29162 

210.27    (c)  revised;  interim 27475 

210  Appendixes  A,  B,  and  C  re- 
vision at  51  FR  34890  con- 
firmed; Appendixes  A  and  C 
amended 29164 

220.8    (bK2)  revised. 25308 

(b)(2)  introductory  text  cor- 
rected  48632 

225  Authority  citation  re- 
vised  4829 

225.2    Amended. 4829 

225.5    (a)  revised 4829 

225.7  (J)  introductory  text 
amended;  (j)(6)  added 4829 

225.8  (b)  (1)  and  (7)  amended 4830 

225.9  (eKlXi)  revised:  (eK8) 
amended 4830 

225.11  (b)(l)(i),  (c)  (1)  and  (4). 

and  (e)  amended 4830 

225.14    (c)  amended. 4830 

225.16  (e)  (3)  and  (13)  amend- 
ed.  4830 

225.18  (cKl)  amended 4830 

225.19  (d)  amended..... » 4830 

225.20  (a)(5)  revised — 4830 
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225.21    (a)    and    (c)    amended; 

(bH2)  and  (d)  revised 4830 

225.23    (a),    (b).    (d),    and    (e) 

amended 4831 

226    Authority  citation  revised; 

section   authority   citations 

removed. _ 52687 

226.1  Revised:  interim 52587 

226.2  Amended:  interim 52587 

226.4  (b)  introductory  text  re- 
vised; (b)  (1).  (2),  (3).  (5),  (6). 

(7).  (8).  and  (9)  and  (g)(2) 
amended;  interim 52588 

226.6  (b)  (2),  (7),  and  (8), 
(c)(ll).  and  (d)  heading  re- 
vised; (e)  through  (o)  redes- 
ignated as  (f)  through  (p); 
new  (e)  added;  new  (f)(7)  re- 
vised; (c)  Introductory  text. 
(5)  and  (6),  (d)(3).  new  (fK8). 
(g).  (h).  (i)(l).  (lc)(9).  (1)  (1) 
and  (3).  and  (p)  amended; 
interim 52589 

226.7  (b)(2).  (1).  (k).  and  (mKl) 
amended;  (1)  revised:  inter- 
im  52589 

226.8  (a)  amended;  interim 52590 

226.9  (bKl)  revised;  (bK2) 
amended;  interim. 52590 

226.10  (c)  amended;  interim 52590 

226.11  Heading,  (b).  and  (c)  re- 
vised; (a)  amended;  interim....  52590 

226.12  (b)  concluding  text 
amended;  interim 52590 

226.14  (a)  amended;  interim 52590 

226.15  (a),  (e)(3)  and  (IIKU), 
and  (g)  amended;  (b)  (1).  (4) 
and  (6)  and  (e)  (2)  and  (4) 
revised;  Interim 52590 

226.16  (b)  introductory  text, 
(1).  (2)  and  (3).  (c),  (d)  intro- 
ductory text.  (1)  and  (2).  (e) 
(1)  and  (2),  (h).  and  (1) 
amended;  (d)(4)(l).  (f).  and 

(j)  revised;  interim 52591 

226.17  (b)(7)  amended;  inter- 
im.  52591 

226.19a    Added;  Interim 52591 

226.20  (b)  revised 25308 

(b)  Introductory  text  and  (4) 
table  corrected 48632 

(c)  revised;  (h)  and  (J)  amend- 
ed; (p)  added;  interim 52592 

226.21  (a)(5)  and  (b)  amended; 
interim ...52594 
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226.23  (a),  (b).  (c)  (3)  and  (5). 
(d).  (e)(2Klv),  (3),  and  (5) 
amended;  (e)(l)(ill)  redesig- 
nated as  (e)(l)(iv):  new 
(e)(1)  (iU)  and  (v)  added; 
(cK2).  (eKl)  (i)  and  (11),  (2) 
heading.  Introductory  text, 
(U),  (v).  (vi),  and  (vll).  and 

(4)  revised;  interim 52594 

(f),  (h)  introductory  text. 
(2X1),  and  (4)  amended;  (h) 
(1)  and  (2)  (ill),  (Iv)  intro- 
ductory text,  (A),  and  (C). 
and  (V)  revised;  (hK2)(lv)(D) 
removed;  Interim 52596 

226.25  (c)  amended;  (g)  added; 
interim 52597 

226.26  (a)  and  (e)  revised;  in- 
terim.  52597 

246  Authority  citation  re- 
vised.  26314 

246.4  (aK8)  revised; 
(aK14Kvili)  added;  interim 25314 

246.7  (dXl)  revised;  (fX4)  re- 
moved; (hX9)  added. 36301 

246.10    (f)  added;  interim 25314 

246.12  (fK3)  revised:  (kXlXlv) 
redesignated     as     (kXlXv); 

new  (kXlXlv)  added 35301 

246.14    (aX2)  revised;  interim 25314 

246.16    (cX3Xi)  and  (11)  revised; 

(CX3X111)  added 2221 

(bX2)  revised;  (g)  added;  inter- 
im  25315 

246.25  (bM2)  revised 15653 

246.26  (d)  revised 35301 

246.28    Table    amended    (OMB 

numbers) 15653 

247  Authority  citation  re- 
vised  4838 

247.2  Amended 4838 

247.5  (a)  introductory  text  re- 
vised; (a)  (IS)  and  (16)  and 

(c)  republished 4839 

247.7  (a)  (1)  through  (3)  repub- 
lished; (bX2)  and  (g)  re- 
vised  4839 

247.10    Revised. 4840 

247.24  Added 4841 

250    Revised;  interim 20426 

Authority  citation  revised 20598. 

22469.  26219,  27475.  46080 

250.3  Amended 20598 

Amended;  interim 27475 


PMe 
250.13    (aX2)   revised;   (g)   and 
(h)  redesignated  as  (h)  and 
(1);  new  (g)  added;  interim 22469 

(a)  revised;  (J)  and  (k)  added; 
interim. 27475 

250.17  (d)  redesignated  as  (e); 
new  (d)  added;  OMB  state- 
ment amended;  interim 27476 

250.23    Added;  interim. 27478 

250.30    (d)  and  (e)  revised 20598 

(bXl)  amended;  interim 27476 

(kX4)  added. 46080 

250.47  (a)  revised;  Interim 27476 

250.48  (a)  text  redesignated  as 
(aXl);  (aX2)  added 26219 

(c).  (d).  (e)  and  (f)  redesignat- 
ed as  (d).  (e).  (f)  and  (g); 
new  (c)  added;  interim 27476 

251.10  (f )  revised 15357 

252.2    Amended;  interim 34014 

252.4    (b)  revised;  interim 16379 

(cX4Xili)  added;  interim 34014 

271.1  Amendment  in  part  at  52 
FR  7556  confirmed:  eff.  to 
9-30-90 24676 

271.2  Amended;  interim. 39440 

272.1  (gX95)  added 1604 

(gX96)  added;  Interim 2822 

(gX88)  addition  confirmed 6558 

(gX98)  added;  interim. 22292 

Teclmical  correction 23484 

(gK85)  addition  at  52  FR  7557 

confirmed;     (g)(99)     added; 

eff.  to  9-30-90 24676 

(gXlOO)  added 26224 

(gK97)  added 31644 

(b)  redesignated  as  (bXl);  (b) 
(2)  and  (3),  and  (gXlOl) 
added 31648 

(c)(1)  (ill)  through  (v)  redesig- 
nated as  (c)(1)  (iv)  through 
(vi);  new  (cXlXUi)  and 
(gK102)  added:  interim 39440 

(gX103)  added;  interim. 44172 

272.2  (aX2)  amended 26224 

(aX2)      amended;      (dXlXvll) 

added;  interim 39440 

272.8  (f)  heading  and  introduc- 
tory text.  (g).  (i)  and  (jKl) 
revised;  (fX7)  added:  (h) 
amended:  interim  (effective 
date  pending  in  part) 2822 

272.11  Added;  interim 39440 

273.1  (eX5)  and  (fX4Xiv)  addi- 
tion   at    52    FR    7557    con- 
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finned:   (bH2)(U)   amended; 

eff.  to  9-30-90 24676 

(dX  2)  amended 31645 

(bK2Kvlii)  added:  interim 39441 

273.2  (fKlXii)  (A)  and  (B) 
amendments.  (fXlXU)  (D), 
(E),  and  (F)  redesignation  as 
(fXlXU)   (E),   (P).   and   (O) 

.    and     (fXlXiiXD)     addition 
confirmed 6558 

(b).  (fXlXii)  (C)  and  (G).  and 
(hX3Xi)  amended:  (fXlXU) 
(B).    (E),    and   (F)    revised: 

(fXlO)  added;  interim. 39441 

273.4  (a)  (2).  (3).  (4).  and  (5) 
amendment  and  (a)  (8) 
through  (11)  addition  con- 
firmed.  _ 6558 

273.7  (bXlXvli)  amended;  eff. 

to  9-30-90 24676 

(cXll)  and  (nXSXiii)  added; 
(fX3XiI).  (gXl),  (nXl)  (i), 
(il).  and  (5Xli)  amended;  (n) 
introductory  text,  (1)  (ili) 
and  (vl),  and  (2)  revised. 31645 

273.8  (cX3)  amended;  eff.  to  9- 
30-90 24676 

273.9  (c)  (2)  through  (12)  re- 
designated as  (c)  (3) 
through  (13);  new  (cX2) 
added;  interim 22292 

Technical  correction 23484 

(bX4)  and  (5Xi)  amended;  eff. 

to  9-30-90 24676 

273.11  (h).  (i).  and  (J)  redesig- 
nation as  (i).  (J),  (k).  and 
new  (h)  addition  at  52  FR 
7557  confirmed;  (iX2)  (il). 
(ili).  (V).  (vi).  and  (vii),  (4). 
(5)  (iXB)  and  (U).  (6).  and 
(7)  amended:   eff.  to  9-30- 

90 24676 

(c)  introductory  text  amend- 
ed; (c)(2)  introductory  text 
revised;  interim 39442 

273.22  (bXl)  revised;  (fX9) 
added 31646 

273.23  Added. 26224 

274.2  (hXl)  amended;  eff.  to  9- 
30-90 24676 

274.3  (cXl)  introductory  text 
amended:  eff.  to  9-30-90 24676 

274.10  (e).  (f).  (g).  and  (h)  re- 
designation  as  (f),  (g).  (h), 
and   (i).   new    (e)   addition. 
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and  new  (i)  amendment  at 
52  FR  7557  confirmed;  eff. 
to  9-30-90 24676 

275.3  (cX4)  revised. 1604 

275.12  (dX2Xvi)  added;  inter- 
im  39443 

(dX2Xv)   revised;   (dX2)   (vii) 
and  (vili)  added;  interim 44172 

275.13  (c)  text  redesignated  as 
(cXl):  (cX2)  added;  interim....  39443 

277.4  (bX  10)  added;  interim 39443 

277.19    Added:  interim 39443 

278.1  (cX4)  amendment.  (cX5) 
and  (h)  through  (q)  redesig- 
nation as  (cX6)  and  (1) 
through  (r),  new  (c)(5)  and 
(h)  addition  at  52  FR  7557 
confirmed:  eff.  to  9-30-90 24676 

(1)  revised 31649 

278.2  (b)  amended 31649 

278.9    (g)  added;  eff.  to  9-30- 

90 24676 

Chapter  III — Animal  and  Plant  Haatth 
Intpoction  Sorvic*,  D«partni«nt  of 
AgricuHuro 

300.1    (a)  revised 10526,  28182 

301  Authority  citation  re- 
vised.  .11828.  13242 

301.45    (a)  amended:  interim 34018 

Regulation   at   53   FR   34018 

confirmed;  eff.  1-12-89 49974 

301.45-2a    Revised;  Interim 34018 

Regulation   at   53   FR   34018 

confirmed;  eff.  1-12-89 49974 

301.52    (bXlOXU)  revised 4842 

(a)  amended;  interim 36432 

301.52-2a  Amendment  con- 
firmed  733 

Amended:  interim 36432 

301.75—301.75-16  (Subpart) 

Amended;  footnotes  2  and  5 
removed;  footnotes  3  and  4 
redesignated  as  footnotes  2 
and        3;         nomenclature 

change 4004 

Nomenclature   change;   inter- 
im  13242 

Nomenclature     change     con- 
firmed  44173 

301.75-1    Amended 4004 

301.75-4    (a)  revised;  interim. 13242 

(a)  revision  confirmed. 44173 


DECEMBER  19S8 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


21 


PMe 

301.75-7  (a)  introductory  text 
revised;  (b)  through  (f)  re- 
designated as  (c)  through 
(g);  new  (b)  and  (h)  added; 
new  (c)  revised;  new  (d) 
through        (g)        headings 

added 4005 

(bX6)  amended;  interim. 45073 

301.75-12    (c)  and  (d)  added. 4006 

301.78—301.78-10  (Subpart) 

Removed;  interim 3850 

Removal  conf  irmed..^ 18259 

Added:  interim 29636 

301.78-3  (c)  amended;  inter- 
im  40866,  46845 

301.80-2a    Revised;  interim 24924 

Revision  confirmed 43673 

301.92—301.92-10  (Subpart) 

Added;  interim 11828 

Removed;  Interim 16538 

Removal  confirmed 35426 

301.92-1    Amended:  interim. 15655 

301.92-3    (c)  revised;  interim 15655 

301.92-5  Footnote  2  and  (cXl) 
and  (dXl)  amended;  inter- 
im.  15655 

301.92-7  (a)  amended;  inter- 
im  15655 

301.92-10    (a)  and  (b)  amended; 

interim 15655 

301.93—301.93-10  (Subpart) 

Removed:  interim. 17912 

Removal  confirmed. 33099 

301.93-3  (c)  amendment  con- 
firmed.....  6784.  6965.  7878 

301.96—301.96-10  (Subpart) 

Removed;  Interim. 17914 

Removal  confirmed. 33100 

301.97—301.97-10  (Subpart) 

Added;  interim. 3853 

Removed:  interim. 17913 

Removal  confirmed. 33098 

307.7    Added 46432 

308. 16    Added. 46433 

318.13-4g  (a)  and  (c)  amended; 
(dXl)  revised;  footnote  2 
added 12910 

318.13-13  (a)  and  (b)  amended; 
footnotes  2  and  3  redesig- 
nated as  footnotes  4  and  5 12910 

318.13-5    Amended;   footnote   1 

redesignated  as  footnote  3 12910 

319.28    (b)     introductory     text 

and  (1)  revised. 50508 


319.56-2  Nomenclature  change; 
(g)  redesignated  as  (I);  new 

(g)  and  (h)  added. 10057 

(h)  amended;  interim. 27956 

319.56-2h  Removal  con- 
firmed.  16539 

Regulation  at  53  FR  27956 
confirmed  eff.  1-17-89 50509 

319.56-21    Removal  confirmed.....  16539 

319.56-6    (c)  amended. 15358 

330  Authority  citation  re- 
vised.  49975 

330.100    Amended;     eff.     1-12- 

89 49976 

330.400  Heading  and  (a)  re- 
vised; (b).  (c)  and  (d)  redes- 
ignated as  (g).  (h)  and  (i); 
new  (b).  (c).  (d).  (e)  and  (f) 
added:  new  (gXl).  (h),  (i)  (1) 
and  (2)  amended;  eff.  1-12- 
89 49976 

340.1  Amended 12913 

340.2  Heading  revised;  existing 
introductory  text  designated 
as  (a);  new  (a)  heading  and 

(b)  added. 12913 

353.1    (bX4)  revised. 1332 

354.1  (aXl)  revised. 7490.  52075 

354.2  Table  amended. 1741, 

15656.  34021.  35427.  47800.  50509 

Chaptor  IV — Fodoral  Corp  Insuranco 
Corporation,  Dopartmont  of  Agri- 
cuHuro 

400.27—400.36  (Subpart  C)  Re- 
moved.  24015 

400.141—400.157  (Subpart  L) 
Redesignated  as 

400.161—400.177       (Subpart 

L);  interim 3 

Redesignation  as 
400.161—400.177  (Subpart  L) 
confirmed. 10527 

400.128  Added;  interim. 3 

Addition  confirmed 10527 

400.129  Added;  Interim 3 

Addition  confirmed 10527 

400.130  Added:  interim. 4 

Addition  confirmed. 10527 

400.131  Added;  interim 4 

Addition  confirmed. 10527 

400.132-400.141  Added;  Inter- 
im.  5 

Addition  confirmed....... ..........  10527 
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TITLE  7    Chapter  IV — Con.  Pace 

400.142    Added;  interim. 6 

Addition  confirmed 10527 

400.149    Revised 31826 

400.161—400.177     (Subpart     L) 
Redesignated  from 

400.141—400.157       (Subpart 

L);  interim 3 

Redesignation  from 

400.141—400.157  (Subpart  L) 

confirmed 10527 

400.201—400.210    (Subpart    M) 

Added 24015 

401    Sales     closing     date     ex- 
tended  15016.38707 

Authority  citation  revised 40718 

401.8  (d)  amendment  con- 
firmed  9099 

(d)  amended;  interim 16540 

401.101    Amended 36781 

401.111    Corrected. 4006.  4589 

401.115  Added. 6966 

401.116  Added 4379 

401.117  Corrected 1001 

401.118  Added. 6560 

Corrected 7878.  9100 

401.122    Added 6561 

401.124  Amended. 40718 

401.125  Added 15015 

401.126  Added 19217 

401.134  Added. 9101 

401.135  Addition  confirmed 15014 

Revised 27664 

Amended. 34022 

405    Earlier  sales  closing  date 24249 

Authority  citation  revised 46846 

405.8  Heading  and  (c)  revised 46846 

405.9  Added;  interim 1467 

Addition  confirmed. 20279 

Revised 46846 

411    Earlier  sales  closing  date 24249 

413.7  (d)  amendment  con- 
firmed.  „ 9103 

418.7  (d)  amendment  con- 
firmed  „ 36782 

419.7  (d)  amendment  con- 
firmed  36782 

420.1— 420.8  (Subpart)    Heading 

•  revised 2104 

421.1— 421.8  (Subpart)    Heading 

revised...... 6564 

422  Sales  closing  date  ex- 
tended.  4380 

422.7    (d)  corrected 6115 

424.1— 424.8  (Subpart)    Heading 

revised. 6565 


P««e 

426.1—426.7  (Subpart)    Heading 

revised 12760 

427.7    (d)      amendment      con- 
firmed  36782 

428.1—428.7  (Subpart)    Heading 

revised 6565 

429.7    (d)      amendment      con- 
firmed  36782 

437    Sales     closing     date     ex- 
tended  15016 

438.1—438.7  (Subpart)    Heading 

revised 6566 

440.1—440.7  (Subpart)    Heading 

revised 20280 

440.7    (d)  amended;  interim 9104 

(d)  amendment  confirmed 46847 

441.7    (d)  amended 46848 

448.1— 448.8  (Subpart)    Heading 

revised 6567 

451.1—451.7  (Subpart)    Heading 

revised 46849 

452.1—452.7  (Subpart)    Heading 

revised 6568 

451.7    (d)  amendment  at  52  FR 

41692  confirmed 46850 

454.7    (d)  amended 46850 

455  Added 6116.  6569 

456  Added 3 1827 

Choptor  V — Agricultural  Ratoarch 
Sarvic*,  Dapartmant  of  Agriculturo 

510    Revised 17685 

Chaptor  VI — Soil  Consorvatien 
Sorvico,  Dopartmont  of  Agriculturo 

614  Authority  citation  re- 
vised  1605 

614.2    Amended 1605 

614.5    (e)  revised 1605 

656  Authority  citation  re- 
vised  4007 

656.4-656.9    Removed 4007 

Chaptor  VII— Agricultural  Stabilixa- 
tion  and  Censorvation  Sorvico 
(Agricultural  Adjuttmont),  Dopart- 
mont of  Agriculturo 

701  Authority  citation  re- 
vised  15657 

701.2    (e)  revised 15657 

704.7  (c)  revised;  (d)  added;  in- 
terim  734 

704.16    (c)  amended. 29570 


Pve 
713    Redesignated  as  Part  1413; 

interim 20290 

Redesignation   as   Part    1413 

confirmed 47659 

713.1    (a)  amended;  (b)  revised; 

interim. 3858 

713.12  (d)  revised;  interim. 3858 

713.50  (a)  revised;  (b)  redesig- 
nated as  (c);  new  (b)  added; 
interim 3858 

713.63    (a)  revised;  interim 3859 

713.102    (e)    introductory    text 

and  (f )  revised;  interim 3859 

713.108  (a)(4)  amended;  (bK2) 
(i)  and  (ii),  (dK5)  (i).  (ii), 
and  (iii)  and  (e)  revised;  in- 
terim  3859 

713.109  Revised;  interim 3859 

719  Authority  citation  re- 
vised  6121.  52624 

719.1  Revised;  interim. 6121 

719.2  (a),  (g)  and  (n)  revised; 
(bb).  (cc).  (dd).  and  (ee) 
added;  interim 6121 

(f)  (2).  (3).  and  (4)  revised;  (ff) 
added;  interim 52624 

719.3  (b)  (1)  and  (2)  revised; 
(b)(7)  and  (dK7)  added;  in- 
terim  6122 

(b)  (3)  and  (7)  and  (d)  (1)  and 
(3)  revised;  (d)(7)  redesig- 
nated as  (dK9)  and  revised; 
(b)(8)  and  (d)  (7)  and  (8) 
added;  interim 52625 

719.4  (g)  added;  interim 6122 

719.5  Revised;  interim 6122 

719.6  Revised;  interim 6122 

719.7  (a),  (b)(1).  and  (c)  re- 
vised; interim 6122 

(b)(l)(iv)  revised:  (b)(4)  added; 
interim 52625 

719.8  Revised;  interim. 6123 

(c)(4)  (i)  and  (Ui)  and  (d)(2)  re- 
vised; interim 52625 

719.9  Revised:  interim 6125 

719.10  Revised;  interim 6125.  52626 

719.11  (a),  (d)  through  (i). 
(j)(l)  introductory  text,  (2) 
and  (4)  through  (8).  (Ie).  (1) 

and  (m)  revised;  interim 6125 

719.13  Removed:  new  719.13  re- 
designated from  719.14  end 
revised:  interim 6128 

719.14  Redesignated  as  719.13; 

new  719.14  added;  interim 6128 

724.51  (j)(4)  added 1606 


Pwe 

724.70    (m)  revised 12675 

724.91    (a)(1)  revised. 1606 

725  Authority      citation      re- 
vised  43846 

725.51    (qq)  revised;  interim 43846 

725.56  (b)  revised 29221 

725.57  (a)(1)  revised 29221 

725.72    (dK5)    (i)    and    (vi)    re- 
vised  12676 

(d)  (1)  and  (2).  (f).  (g).  (1).  (n) 
and  (o)  removed;  (d)  (3).  (4). 
(5),  and  (6)  redesignated  as 
(d)  (1).  (2).  (3),  and  (4);  (a), 
new  (d)  (1)  and  (2).  and 
(e)(4)(i)  revised;  (q)  amend- 
ed  29221 

726  Authority      citation      re- 
vised  43846 

726.51    (pp)(2)    revised;    inter- 
im  43846 

726.68    (d)(5)(i)   revised;   (d)(5) 

(vi)  and  (vii)  removed 12676 

(a),  (d)  (2)  and  (4).  (e)(4).  and 
(f)  revised;  (d)(3Kiv)  added; 
interim 43846 

729.311-729.429  (Subpart)    Au- 
thority citation  revised 15544 

729.322    (c)  added;  interim. 15544 

(c)  addition  confirmed. 40205 

729.343    Amended 40205 

729.352  (c)        addition        con- 
firmed  40205 

729.353  (a)  and  (b)  revised;  in- 
terim  15544 

(a)  and  (b)  revision  and  (c)  ad- 
dition confirmed 40205 

729.385—729.387  Undesignated 
center  heading  addition  con- 
firmed  40205 

729.385  Addition  confirmed 40205 

729.386  Addition  confirmed 40205 

729.387  Addition  confirmed 40205 

729.393—729.404    Undesignated 

center  heading  addition  con- 
firmed  40205 

729.393—729.396  Addition  con- 
firmed  40205 

729.396    (c)  revised;  interim 15545 

(c)  revision  confirmed 40205 

729.397—729.401  Addition  con- 
firmed  40205 

729.402—729.404  Addition  con- 
firmed  40205 
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TITLE  7     Chapter  VII— Con.  p.ge 
729.416—729.417    Undesignated 
center  heading  addition  con- 
firmed  40205 

729.416  Addition  confirmed 40205 

729.417  Addition  confirmed 40205 

Amended 40205 

729.420—729.429  Undesignated 
center  heading  addition  con- 
firmed  40205 

729.420  Addition  confirmed. 40205 

729.421  Addition  confirmed 40205 

729.422—729.425    Addition  con- 
firmed  40205 

729.426—729.429    Addition  con- 
firmed  40205 

729.428    Revised;  interim 15545 

Revision  confirmed 40205 

735.2   (X),    (y).    (z)    and    (aa) 

added 27148 

735.4  Amended 27148 

735.5  Revised 27148 

735.7    (a)  amended „ 27149 

735.11  Revised. 27149 

735.12  Revised 27150 

735.14    Revised „ 27150 

735.40    Revised 27150 

735.93    Added 27151 

736.9    (g)  correctly  revised 2477 

736.103    Corrected. 2477 

736.111    Corrected. 2477 

760.2    (k)  (1)  and  (2).  (1).  and 

(o)  amended 44001 

770    Redesignated  as  Part  1470; 

interim 20290 

Redesignation    as    Part    1470 

confirmed 47659 

780    Revised ~ 45074 

795.2    (e)  added 29670 

795.11    Revised;  interim. 21410 

Chapter  VIII — F*d«ral  Grain  lntp«c- 
tien  S«rvic«,  D»|Hirtfii«nt  of  Agri- 
cuHur* 

800.71    (a)  Schedule  B  revised 21792 

802.0    Revised 37728 

810.106    (a)  revised _ 15017 

Chapter    IX— AflricwHwral    Moricotifig 
Smmfkm     (Morfcofins     Aywiitt 
-    «nd    Ord«r»;    -FnMti    V«t«tabl«s, 
Nuts),  DopqHmiUjlf  Af  rkuHvr* 

900.14    Heading    and    (a)    re- 
vised.  15659 


Pace 
900.601    (a)  and  (b)  table  (OMB 

nimibers)  amended 15659 

905  Budget  of  expenses 401.  24251 

Limitation  of  handling  at  52 

PR  41400  confirmed 862 

905.306    (a)    Table    I    and    (b) 

Table  II  amended;  interim 17171 

(a)  Table  I  and  (b)  Table  II 

amendment  confirmed 26587 

(a)  Table  I  amended;  lnterim...47662, 

49294 

906  Budget  of  expenses 41560 

906.137    (a)  revised;  interim 40398 

Regulation    at    53    PR    40398 

confirmed 50916 

006.340    (a)    introductory    text 

and  (1)  revised;  interim 37729 

(a)  introductory  text  and  (3) 

revised;  interim 40398 

(aKl)  (vi)  and  (vli)  corrected 43319 

(a)  introductory  text  and  (1) 

revision  confirmed. 49844 

Regulation    at    53    PR    40398 

confirmed 50916 

907  Limitation  of  handling...., 7, 

491,  1333.  1741,  2579,  3329,  4107, 
4955.  5751.  6969.  7879,  8865.  49649, 
50510.  51744 

Budget  of  expenses 7329 

907.19  Added 34028 

907.20  Revised 34028 

907.21  Revised 34028 

907.22  Revised 34029 

907.23  Revised. 34030 

907.24  Revised. 34030 

907.26  Revised. 34030 

907.27  Revised 34030 

907.29  (n)  removed. 34030 

907.30  Heading  revised 34030 

907.102    Revised;  interim 34025 

907.104    Removed 34030 

907.109    Added. 14777 

907.141    Revised. 12372 

908  Budget  of  expenses 7329 

908.19  (a)  added 34030 

908.20  Revised 34031 

908.21  Revised 34031 

908.22  Revised- 34031 

908.23  Revised. 34032 

908.24  Revised.- 34032 

908.26  Revised. 34032 

908.27  Revised- 34032 

908.29  (nyrwnoved — 34033 

908.30  Heading  revised. 34033 

908.102    Revised;  interim 34025 
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908.104  Removed 34033 

908. 109  Added 14777 

908.141  Revised 12372 

910  Limitation  of  handling 8. 

492.  1334.  1742.  2580,  3330,  4108, 
4956.  5752.  6969,  7491,  7880,  8866, 
9759.  10528.  11636.  12509.  13243. 
15360.  16243.  17011,  18073.  19744. 
20599.  21792.  22647,  23752.  24929. 
26034.  26752.  27665.  28630,  29441, 
30423.  31649.  32595.  34033.  35197, 
35992.  37281,  38708,  39444,  40206, 
41560,  41561,  43674,  44002,  44585, 
45754,  46603,  47800,  48632,  49651, 
50511,  51745 

Technical  correction. 2669 

Budget  of  expenses 37542 

910.29  Suspended  in  part 8423 

910.159  (c)  added;  interim. 45753 

911  Budget  of  expenses 21625 

911.111  Existing  text  designat- 
ed as  (a);  new  (b)  added 1743 

911.311  (a)(4)  revised;  interim...403. 

11832 

Confirmed 22126 

911.329  (a)(1)  and  (2)(v) 
amended;  (a)(2)  introducto- 
ry text  revised;  (a)(2)  (viii) 
and  (ix)  redesignated  as 
(aK2)    (X)    and   (viii);    new 

(aK2)(ix)  added;  interim 403 

(a)(2)  introductory  text  repub- 
lished; (a)(2Kv)  revised;  in- 
terim  11831 

(a)(1)  corrected. 13217 

Confirmed 22126 

915  Budget  of  expenses 21625 

915.150    (d)  added. 1743 

915.332    (a)(2)  Table  I  revised; 

interim 20601 

(a)(2)  Table  I  revision  con- 
firmed  30974 

916  Budget  of  expenses 27153 

916.110  (b)(3)  revised 15194 

916.356    Revised;  interim. 19232 

(a)(l)(i)  table  corrected :..  22609 

917  Budget  of  expenses 6129. 

11832.  27153,  29876 
917.143    (b)(3)  revised 15194,  18818 

917.459  Revised;  interim 19238 

917.460  Revised;  interim 19224 

918  Budget  of  expenses 21625 

919  Budget  of  expenses 27153 

920  Budget  of  expenses...  18073.  33804 
920.110    (b)(2)  revised. 34035 


Pm* 
920.302    (a)    introductory    text 

revised:  (O  added 34035 

(a)  (2).  (4)  and  (b)  revised 48513 

921  Budget  of  expenses. 24018 

922  Budget  of  expenses 24018 

923  Budget  of  expenses 21625 

924  Budget  of  expenses 24018 

925  Budget  of  expenses 6573 

925.304    (a)  revised;   eff.   4-20- 

89 22128 

926  Budget  of  expenses 35993 

927  Budget  of  expenses 7881.  29442 

928  Budget  of  expenses 24251 

928.11    Revised. 864 

928.20  Revised 864 

928.21  Revised. 864 

928.22  (a)  removed;  (b)  redesig- 
nated as  (a);  new  (a)(1) 
amended;  new  (b)  added 864 

928.23  Revised 864 

928.24  Revised 864 

928.26  Revised 864 

928.31  (o)  revised 864 

(o)  corrected 44551 

928.32  (a)  revised 864 

928.41    (b)  amended. 864 

928.52    (a)  (3)  and  (4)  revised 865 

928.55    (c)  added 865 

928.64    Revised 865 

929  Budget  of  expenses 29444 

929.101    Revised 12374 

929.105    Revised 12374 

929.153    (a)  revised. 24677 

929.160    (c)  revised 12374 

931  Budget  of  expenses 34480 

932  Budget  of  expenses 2824.  34480 

932.153    Revised;  interim. 33101 

Regulations  at  53  PR  33101 

confirmed 48515 

944.31    Provisions  eff.  6-9-88 20599 

944.401    (b)(12)       introductory 

text  revised;  interim 33102 

Regulations  at  53  PR  33102 

confirmed 48515 

944.503    (a)(1)   revised;   eff.    4- 

20-89 22128 

945    Budget  of  expenses 26753 

945.21    Revised 3188 

945.25  (a)  and  (c)  revised;  (e). 
(f)  and  (g)  redesignated  as 
(g),  (e)  and  (f);  new  (g)  re- 
vised  3188 

945.27  Revised. 3189 

945.31    Revised 3189 
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945.44  Heading,  (a)  and  (b)  re- 
vised; Introductory  text  re- 
moved.  3189 

945.83    (d)  redesignated  as  (e); 

new  (d)  added. 3189 

945.341    (d)(4)  revised. 48634 

946  Budget  of  expenses 11043 

946.336    Revised ^ 8143 

(a)(2Kl)  and  (f)  revised 21794 

947  Budget  of  expenses 24929 

947.340    Revised. 2996 

(b)  revised;  Interim. 31651 

(b).  (h)  (1)  and  (2)  revised;  eff. 
1-5-89 49114 

948  Budget  of  expenses...  22470.  29640 

948.150    (a)  corrected 4498 

948.386    Introductory  text,  (a) 

(1)  and  (3),  (b)  and  (h)  re- 
vised.  8147 

953    Budget  of  expenses 18973 

958  Budget  of  expenses 18973 

958.328  Introductory  text  re- 
vised; (a)(l)(i)  and  (11)  and 
(3X1)  amended;  (b)  through 

(g)  redesignated  as  (c) 
through  (h);  new  (b)  added; 
new  (g)  amended 32597 

959  Budget  of  expenses 401,  18074 

959. 1 15    Added 7330 

966  Budget  of  expenses 43848 

966.323    Introductory   text   and 

(f)  revised;  (a)(1)  amended 3191 

967  Budget  of  expenses 29444 

Limitation  of  handling 36954 

971    Budget  of  expenses 401,  50202 

979    Budget  of  expenses 4957 

979.304    (aK3)   removed;   (aK4) 

redesignated  as  new  (aK3) 4958 

981  Budget  of  expenses...  12376,  43850 

Marketing  percentages 28631 

Limitation  of  handling 29223 

Marketing    percentages    cor- 
rected.  34035 

981.442    (a)(7)  added 26424 

982  Marketing  percentages 8424 

Budget  of  expenses 21626 

Budget  of  expenses  correct- 
ed  34480 

984  Marketing  percentages 9597 

Budget  of  expenses 45755 

985  Marketing         percent«ees...6130, 

38283 

Budget  of  expenses 18819 

Marketing  percentages;  Inter- 
im.  _ 31282 


987    Budget  of  expenses 402. 

18974.  19880 

987.105    Revised 39226 

987.112a  (d)(3)  amended;  (f )  re- 
moved; (g)  and  (h)  redesig- 
nated as  (f )  and  (g) 35994 

987.152    (b)(2)  amended. 35994 

987.161    (c)  amended 35994 

987.164    Heading   revised;    text 

amended. 35995 

989  Marketing  percentages;  In- 
terim.  - 9429 

Marketing    percentages    con- 
firmed  19880 

Budget  of  expenses 50203 

989.110    (h)  revised;  (i)  added. 34714 

989.156  (a)  redesignated  as 
(aKl)  and  revised;  (h)  (1) 
and  (3)  and  (m)  revised; 
(a)(2)  added;  (b),  (hK2),  (1) 

and  (k)  amended 4960 

(a)(  1 )  amended 34714 

989.210  Revised;  Interim. 31831 

(a)  amended... 34714 

Revised 49296 

989.211  Removed;  Interim. 31831 

Removed 49296 

989.212  (a)  revised;  interim 31832 

(a)  amended;  (b)  heading  re- 
vised  34714 

(a)  revised 49296 

989.213  (a)  revised;  Interim 31823 

(a)  amended;  (b)  heading,  (c) 

heading  and  (d)  heading  re- 
vised  34715 

(a)  revised 49296 

989.401    (a)(  1)  revised;  Interim....  31832 

(a)  revised 49297 

989.701  (a)  revised „ 34715 

989.702  (c)  revised 34715 

993    Budget  of  expenses 29445 

998    Added 20291 

Budget  of  expenses 22471 

998.100    (b)(1)  and  (d)  revised 26757 

998.200    (a)  revised 26758 

998.300    (v)  revised „ 26758 

999.300  (a)(2)  and  (bK5)  re- 
vised  34715 

Chapter  X — Agricultural  Markoting 
Sarvic*  (Marfc«ting  Agr««in«nts 
and  Ord*r»;  Milk),  Dopartmant  of 
Agricultur* 

1002.90    Amended.™ 48516 
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Corrected 49966 

1004.61  (b)  (3)  and  (7)  amend- 
ed; eff.  2-1-89 50916 

1004.105  Removed;    eff.    3-31- 

89 50916 

1004.106  Removed;    eff.    3-31- 

89 50916 

1004.110    Removed;    eff.    3-31- 

89 50916 

1004.122    Removed;    eff.    3-31- 

89 50916 

1007.7    (eK3)      revised;      (e)(4) 

added 48518 

1030.4    Revised 26759 

1030.6  Revised 26759 

1030.7  Revised 26759 

(b)     Introductory     text     and 

(4)(i)(B)  corrected. 27798 

1030.13  (a)  amended;  (d)  (3) 
and  (6)  removed;  (d)  (4),  (5), 
and  (7)  redesignated  as  (d) 
(3),  (4).  and  (5);  (d)  (1)  and 

(2)  revised 26761 

1030.30    (a)    introductory    text 

amended;  (a)(3)  revised 26761 

1032    Heading  amended 10058 

1032.2  Revised 10058 

1032.3  Revised 10059 

1032.6  Amended 10058 

1032.7  Introductory  text.  (a), 
(b).  and  (dK2)  revised;  (d)(3) 
amended 10058 

1032.13    Revised 10059 

(b)(2)  temporarily  suspended 
in  part;  (b)(3)  temporarily 
suspended 11638 

1032.19    Removed. 10059 

1032.51  Amended 10059 

1032.52  (a)  introductory  text 
amended;  (a)(2)  revised 10059 

1032.75    (a)  amended 10059 

1033.56    (a)       amended;        (c) 

added 21626 

1046.7    (e)  revised 21627 

1046.13    (c)(4)  added 21627 

1050.13  (d)(1)  temporarily  sus- 
pended In  part;  (d)  (2).  (3), 
(4),  and  (5)  temporarily  sus- 
pended  10060 

1064.73    (a)(3)  amended;  (a)(4) 

removed 10357 

1064.105—1064.122 

Undesignated   center   head- 
ing removed 10357 

Undesignated  center  heading 
correctly  removed. 11590 


Pi«e 

1064.105—1064.107    Removed 10357 

1064.110—1064.122    Removed 10357 

1065.7  (c)  temporarily  suspend- 
ed in  part 17687 

(b)  temporarily  amended 35996 

1065.13  (d)  (2)  and  (3)  tempo- 
rarily amended 15360,  35996 

1068.7  (d)  (3)  and  (6)  revised; 
(d)  (4)  and  (5)  redesignated 
as  (d)  (5)  and  (7)  and  re- 
vised; new  (d)(4)  added. 19745 

1076.13  (c)(2)  and  (3)  tempo- 
rarily suspended. 28632 

1079.7    (b)     Introductory     text 

temporarily  amended. 36237 

1079.13  (d)  (2)  and  (3)  tempo- 
rarily suspended  in  part 36236 

1097.7  (b)  temporarily  sus- 
pended  3735 

1098.7    (d)(2)  revised. 48517 

1098.9    (c)  amended. 37730 

1098.52  (a)(4)  revised;  (b)  and 
(c)  redesignated  as  (c)  and 
(d);  new  (b)  added 48517 

1098.60  (g)  removed 48517 

1098.61  (a)(2)  revised 48517 

1098.73    (c)  amended. 37730 

1098.75    Revised 48517 

1098.90    Amended 48517 

1098.92    Amended. 48517 

1099.13    (c)(2)  suspended;  (c)(3) 

suspended  In  part 44854 

1106.5  (c)  revised 15796 

1106.6  Temporarily   suspended 

In  part 9854.  48519 

1106.7  (b)(1)  temporarily  sus- 
pended in  part 9854,  48519 

Revised. 15796 

1106.12  (b)(5)  temporarily  sus- 
pended  5150 

1106.13  (d)(1)  temporarily  sus- 
pended  9854 

1124  Revised;  eff.  2-1-89 52978 

1124.9  (b)  temporarily  sus- 
pended in  part 38284 

1125  Removed;  eff.  2-1-89 52978 

1126.7  (e)  temporarily  suspend- 
ed in  part 11639 

(d)  introductory  text  and  (e) 
Introductory  text  temporari- 
ly suspended  In  part 33103 

1126.13  (e)  (2)  and  (3)  tempo- 
rarily suspended  in  part 11639 

(e)  (1),  (2),  and  (3)  temporari- 
ly suspended  In  part 33103 
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TITLE  7    Chapter  X — Con.  nwe 

1126.55    Added:  interim. 26227 

Revised 39445 

1126.60    (h)  revised:  interim. 26228 

(h)  revised 39445 

1135.13    (f)  (3).  (4).  (5).  and  (6) 

suspended 50918 

1 136    Removed. ,. 4690 

1137.7    (b)      temporarily      sus- 
pended in  part 39447 

1137.12    (a)(1)  temporarily  sus- 
pended in  part 39447 

1 139    Revised 4590 

1139.5    Corrected 6916 

1139.30    (b)  corrected 6916 

1139.40    (cW5)  corrected 6916 

1139.42    (a)    introductory    text 
and  (c)(2).  (dK2KU)(a),  (b) 

and  (c)  corrected 6916 

1139.50    (e)  corrected. 6916 

1139.52    (b)  corrected. 6916 

1139.77    Corrected. 6916 

Chapter  XI — Agricultural  Marfcoting 
Sarvic*  (Markotlng  Agroamant* 
and  Orders;  MiscaHanoous  Coni- 
moditiat),  Dapartmant  of  Agricul- 
tur* 

1210    Added:  interim 51091 

1230.32    (b)(2)  revised. 30245 

1230.58    (g)  revised 30245 

1230.71    (b)(3)  and  (e)  revised 1910 

(b)  (2),  (3).  (4)  redesignated  as 
(b)   (3),    (4).   and   (5);    new 

(b)(2)  added 30245 

1230.74    (b)  revised:  (c)  added. 30245 

1230.94    Removed. 1911 

1230.100—1230.102  (Subpart  B) 
Redesignated  as 

1230.400-1230.402  (Subpart 

C) 1910 

1230.100—1230.120  (Subpart  B) 

Added. 1911 

1230. 110    Revised. 27478 

Revised;  interim 52628 

1230.400—1230.402  (Subpart  C) 
Redesignated  from 

1230.100—1230.102  (Subpart 

B) 1910 

1230.601-1230.640  (Subpart  E) 

Added 28184 

1240.115    (e)  revised 37731 

1240.117    (d)  revised 8148 

1260.151    Revised:  interim. 52631 
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1260.172  (bK2)  revised:  inter- 
im  52631 

1260.301—1260.316  (Subpart  B) 

Revised 6754 

1260.500—1260.640  (Subpart  C) 
Redesignated  as  (Subpart 
D) 9858 

1260.401—1260.441   (Subpart  C) 

Added 9858 

1260.600—1260.640  (Subpart  D) 
Redesignated  from  (Subpart 
C) 9858 

Chapter  XIV— Commodity  Crodit  Cor- 
poration, Dopartmont  of  Agricul- 
ture 

1403.2  (a)  revised 37987 

1403.3  (c)  revised - 37988 

1403.46    (d)  revised 3331 

1405  Authority  citation  re- 
vised.  47659 

1405. 1—1405.2    Revised 47659 

1408  Authority  citation  re- 
vised.  50205 

1408.4  (b)(3)  revised 50205 

1408.11    (a)  revised 50205 

1413    Redesignated   from   Part 

713:  interim 20290 

1421  Authority  citation  re- 
vised  11240, 

20281.  37702 
1421.1—1421.32  (Subpart) 

Heading  amended 6132 

Heading  revised:  interim 20281 

Heading  revision  confirmed. 47659 

1421.1  Amended 6132 

Revised:  interim 20282 

Revision    confirmed:    amend- 
ed  47659 

1421.2  Revised:  interim. 20282 

Revision  confirmed 47659 

1421.3  (e)  revised 6132 

Redesignated    as    1421.4    and 

(a),  (d).  (g).  (h)  and  (1)  re- 
vised: new  1421.3  added:  in- 
terim  20282 

Amendments  at  53  FR  20282 
confirmed 47659 

1421.4  (b)  and  (c)  revised 6132 

Removed:  new  1421.4  redesig- 
nated from  1421.3  :and  (a), 

(d),  (g).  (h)  and  (1)  revised: 
interim _ 20282 


Amendments  at  53  FR  20282 
confirmed:  Ca)  revised. 47659 

1421.5  Revised:  interim. 20283 

Revision  confirmed:  (b)(1)  re- 
vised  47659 

1421.6  (c)  amended. 6133 

Revised:  Interim. 20284 

(aKlKl)  revised:  (c)  added 34011 

Revised. 47659 

1421.7  Revised:  interim. 20284 

Revision  confirmed 47659 

(e)  revised 47660 

1421.8  Revised. 6133 

Revised;  interim. 20285 

Revision  confirmed. 47659 

1421.9  (a)  and  (e)  through  (1) 
revised;  Interim 20285 

Amendments  at  53  FR  20285 

confirmed. 47659 

(1)  revised 47660 

1421.10  Redesignated  as 
1421.11;  new  1421.10  added; 
interim. 20286 

Amendments  at  53  FR  20286 
confirmed. 47659 

1421.11  Removed;  new  1421.11 
redesignated  from  1421.10; 
interim 20286 

Amendments  at  53  FR  20286 

confirmed 47659 

Amended 47660 

1421.12  (b)  amended. 6133 

Revised;  Interim 20286 

Revision  confirmed. 47659 

(b)(2)  and  (3)  revised. 47660 

1421.14  (c)  removed. 6132 

1421.15  Introductory  text 
amended;  (b)  revised. 6133 

1421.16  (c)  revised. 6133 

(a),  (b)  and  (d)  revised;  inter- 
im  20287 

Amendments  at  53  FR  20287 
confirmed. ^ 47659 

1421.17  Heading  and  (aX2)  In- 
troductory text  revised:  (b) 
amended:  (J)  added;  inter- 
im  20287 

Amendments  at  53  FR  20287 
confirmed 47659 

1421.18  (c)(2)  revised:  (cK3)  re- 
moved  6133 

Redesignated  as  1421.20;  new 
1421.18  added;  interim 20287 

Redeslgnatlon  at  53  FR  20287 
corrected 27450 


Amendments  at  S3  FR  20287 

confirmed. 47659 

(bX4KiKA)  revised. 47660 

1421.19  (e)  added. 6133 

(a)  and  (b)  revised;  interim 20288 

Amendments  at  53  FR  20287 

confirmed. 47669 

1421.20  Removed:  new  1421.20 
redesignated  from  1421.18; 
Interim 20287 

(aXl)  amended;  (cK3)  revised; 

interim. 20288 

Redeslgnatlon  at  63  FR  20287 

corrected. 27450 

Amendments  at  53  FR  20287 

and  20288  confirmed ......47659 

1421.21  (a)  revised;  interim. 20288 

(a)  revision  confirmed 47659 

1421.22  (J)  removed;  (k)  and  (I) 
redesignated  as  (J)  and  (k) 6132 

(a)  amended;  (c)  revised. 6133 

Revised;  interim. 20288 

Revision  confirmed 47659 

1421.23  (c)  removed;  (d)  redes- 
ignated as  (c) 6132 

1421.24  Revised;  Interim. 20289 

Revision  confirmed 47659 

1421.26    Redesignated  as 

1421.31;  new  1421.25  added; 

interim 20289 

Amendments  at  S3  FR  20289 
confirmed. 47659 

1421.26  Removed;  new  1421.26 
redesignated  from  1421.287; 
interim. 20289 

Amendments  at  53  FR  20289 
confirmed. 47659 

1421.27  Redesignated  as 
1421.29;  new  1421.27  redesig- 
nated from  1421.289;  inter- 
im.  20289 

(a)(2)  revised;  Interim 20290 

Amendments  at  53  FR  20289 
and  20290  confirmed. 47659 

1421.28  Removed;  new  1421.28 
redesignated  from  1421.290; 
Interim 20289 

(d)  amended:  interim 20290 

Amendments  at  53  FR  20289 
and  20290  confirmed 47659 

1421.29  Redesignated  as 
1421.32;  new  1421.29  redesig- 
nated from  1421.27;  Inter- 
im.  20289 
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TITLE  7    Chaptsr  XIV — Con.  Pve 

Amendments  at  53  FR  20289 

confirmed 47669 

1421^1    Redesignated         from 

1421.25;  interim. 20289 

Amendments  at  53  FR  20289 

confirmed. 47859 

1421.32    Redesignated         from 

1421.29;  interim 20289 

Amendments  at  53  FR  20289 

confirmed 47659 

1421.50—1421.60  (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.50  Nomenclature 

change 6132 

1421.51  (b)  revised 6134 

1421.54    (c)    introductory    text 

and  (1)  revised;  (e)  amend- 
ed.  6134 

1421.59    (d).    (e)    and    (f)    re- 
vised.  6134 

1421.90—1421.100  (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed. 47659 

1421.90  Nomenclature 

change 6132 

1421.91  (c)  revised 6134 

1421.94    (d)  heading.  (1)  intro- 
ductory text,  and  (1)  revised; 

(f)  added. 6134 

1421.99    (d)  revised;  (e)  and  (f) 

added. 6134 

1421.210—1421.219        (Subpart) 

Heading  amended. 6132 

Removed;  Interim 20290 

Removal  confirmed 47659 

1421.210  Nomenclature 

change ~ 6132 

1421.211  (b)  revised. 6135 

1421.214    (d)  heading.  (1)  intro- 
ductory text  and  (1)  revised; 

(f )  amended 6135 

1421.219    (d).    (e)    and    (f)    re- 
vised.  6135 

1421.245—1421.254        (Subpart) 

•  Heading  amended „ 6132 

Removed;  interim 20290 

Removal  confirmed. 47659 

1421.245  Nomenclature 

change 6132 

1421.246  (b)  revised 6135 

1421.249    (c)  Introductory  text 

and  (1)  revised;  (e)  added 6135 
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1421.254    Existing    text    desig- 
nated  as  (a)  and  heading 

added;  (b)  added. 6136 

1421.280—1421.291        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47669 

1421.280    Nomenclature 

change 6132 

1421.287    Redesignated  as 

1421.26;  interim 20289 

Amendments  at  53  FR  20289 
confirmed 47669 

1421.289  Redesignated            as 
1421.27;  interim 20286 

Amendments  at  63  FR  20286 
confirmed 47659 

1421.290  Redesignated            as 
1421.28;  interim 20289 

Amendments  at  53  FR  20289 

confirmed 47659 

1421.300—1421.312        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed «.. 47659 

1421.300    Nomenclature     ^ 

change - 6132 

1421.306    Nomenclature 

change 6132 

1421.311    Revised 6136 

1421.322    Amended;  interim 20290 

Amendment  confirmed 47659 

1421.335—1421.346        (Subpart) 

Heading  amended 6132 

Removed;  interim. 20290 

Removal  confirmed 47659 

1421.335  Nomenclature 

change 6132 

1421.336  (b)  revised 6136 

1421.339    (c)  Introductory  text 

and  (1)  revised;  (e)  amend- 
ed  - 6136 

1421.344  (d).  (e)  and  (f)  re- 
vised  - 6136 

1421.365—1421.374        (Subpart) 

Heading  amended 6132 

Removed;  interim.- 20290 

Removal  confirmed 47659 

1421.365  Nomenclature 

change 6132 

1421.366  (b)  revised. -.  6136 

1421.369  (d)  heading.  (1)  intro- 
ductory text  and  (1)  re- 
vised  6136 


Page 
1421.400—1421.406        (Subpart) 

Removed 6132 

1421.460-1421.471        (Subpart) 

Heading  amended 6132 

Removed;  interim 20290 

Removal  confirmed 47659 

1421.460  Nomenclature 

change 6132 

1421.461  (b)  revised 6137 

1421.464    (c)  introductory  text 

and  (1)  revised;  (e)  amend- 
ed  6137 

1421.470    (d).    (e)    and    (f)    re- 
vised  6137 

1421.741  Revised;  interim 11240 

Revised 3401 1 

1421.742  Revised;  interim 11240 

Revision  confirmed 37702 

1421.745    Nomenclature 

change 6132 

1421.753    (a)     amended;     inter- 
im  11240 

(a)  amendment  confirmed 37702 

1421.756    Added 37702 

1421.900    Revised 34011 

1421.901—421.904    Removed 34011 

1421.905    Nomenclature 

change 6132 

Removed 34011 

1421.906—1421.917    Removed 34011 

1421.5557  Revised 8746 

1421.5558  (a)(4)  added;  (b)  re- 
vised  10062 

1425    Authority      citation      re- 
vised 19883 

1425.16  Tb)(i)( ill)  revised.'.'....."!!...  19883 
Technical  correction 21964 

1425.17  (a)(1)  revised 19883 

Technical  correction 21964 

1425.19    (c)  removed 19884 

Teclinical  correction 21964 

1427.5    (1)  revised 26762 

1430    Authority      citation      re- 
vised  107 

1430.340—1430.351        (Subpart) 

Heading  revised;  interim 107 

Heading  revision  confirmed 45887 

1430.340    Revised;  interim 107 

Revision  confirmed 45887 

1430.343    (a)  revised;  interim 108 

(a)  revision  confirmed 45887 

1446.70—1446.148  (Subpart) 

Authority  citation  revlsed...28998. 

35985 
1446.72    Introductory  text 

amended;    (ee)(l)    (Ui)    and 
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(iv).  and  (2)(ili)  redesignated 
as  (eeKl)  (iv)  and  (v).  and 
(2)(iv);  new  (ee)(l)  (iv)  and 
(V),  (2)(iv).  and  (2)  flush 
text,  and  (3)  revised;  new 
(ee)(l)(ili)  and  (2)(iii)  added; 
interim 35985 

1446.98  (b)(2).  (c)  (1)  and  (2) 
introductory  text,  and  (d) 
introductory  text  revised; 
(b)(5)  added;  Interim 35986 

1446.99  (a)  introductory  text 
amended;  (a)  (1)  and  (2) 
added;  interim 35986 

1446.102  (b).  (c).  (d).  and  (e)  re- 
vised; interim 35986 

1446.106    (b)  and  (c)  revised 28998 

(a)  amended;  interim 35986 

1446.116    (d)  added;  interim 35986 

1446.138    Revised;  interim 35986 

1446.140  (a)(2)  and  (b)(2)  re- 
vised; interim 35986 

1464  Authority  citation  re- 
vised  43675 

1464.7    (d)  added 43675 

1464.10    (g)    removed;     (i)(5)(i) 

amended 43675 

1470    Redesignated   from   Part 

770 20290 

1475    Revised;  interim. 40208 

1477  Revised 37703 

1478  Added 40016 

1479  Added;  interim 41309 

1497  Added 29571 

Authority  citation  revised 37707 

1497.1    (h)  added 37707 

1498  Added 29577 

Chapfer  XVI — Rural  T«l«phon«  Bank, 
D*partiii«nt  of  Agricultur* 

1610  Authority  citation  re- 
vised....  1744 

Interest  rate  determination 42938 

Interest    rate    determination 

corrected 44173 

1610.5  (b)  removed;  (a)  desig- 
nation removed;  interim 6970 

1610.9  Added;  interim 1744 

1610.10  Added;  interim 6970 

Revised 36783 

(b)(1)  corrected 39014 

1610.11  Added;  interim 6971 

Revised 36784 
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TITLE  7— Con. 

Chapter  XVII— Rural  Electrification 
Administration,  Dopartmont  of  Ag- 
ricuHuro  p^ 

17 10    Added. 40719 

1736  Authority  citation  re- 
vised  39229 

1736.97    (b)  amended 39229.  44176 

1762    Added 15546 

1786    Revised;  interim 2469 

1787.3  Amended 37733 

1787.6  (aK2)  revised;  (c)  intro- 
ductory text  amended;  (c) 
(4).  (5),  and  (6)  removed;  (c) 
(7),  (8)  and  (9)  redesignated 
as  (c)  (4).  (5),  and  (6);  new 

(e)  added 37733 

1787.9    (a)(6)  revised 37733 

Chaptor  XVIII — Farmort  Homo  Ad- 
ministration, Dopartmont  of  Agri- 
cuHuro 

1809    Autliority  citation 

added 35669 

1809.1—1809.8  (Subpart  A)  Au- 
thority citation  removed 35669 

1809.1    Introductory    text    and 

(b)  revised;  interim 35669 

1809.4  (b)  revised;  interim 35669 

1823  Authority  citation  re- 
vised  26588 

1823.275    (b)(l)(ii)  revised 26588 

1823.405    Revised 7332 

1864  Authority  citation  re- 
vised  26588 

1864.1  Revised 13099 

1864.2  (d).  (f).  (h)(2).  (J),  and 

(1)  added 13099 

(c),  (f ).  and  (J)  amended 36955 

1864.3  (b)(l)(ii)  revised 13099 

1864.5  Amended 36955 

1864.7  (a)  introductory  text, 
(IKii),  and  (3)  added 13099 

1864.8  Heading  and  introducto- 
ry text  amended 13099 

1864.9  Introductory    text,    (a) 

and  (b)  amended 13099 

1864.10  (a)  amended;  (d)(1)  in- 
troductory text  revised 13099 

(d)(l)(i)  and  (2)  amended 36955 

1864.12    (a)  amended 13099 

(b)(2)  amended 36955 

1864.15  Heading,  introductory 
text,  (a)  introductory  text. 
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(1).  and  (3).  (bKl).  and  (c) 
introductory    text    and    (1) 

amended 13099 

(b)(1)  revised. 26588 

1864.16  Heading,    introductory 

text  and  (b)  amended 36955 

1864.17  (aXl)  amended 13099 

(a)  amended. 36966 

1864.19    (b)  amended 13099 

(c)  amended 36965 

1864    Exliibit  B  amended 36955 

1900.51—1900.100    (Subpart    B) 

Revised 26407 

1900.55  (c)  through  (f)  redesig- 
nated as  (d)  through  (g);  (f) 
and  (g)  amended;  new  (c) 
added - 7332 

1901.203  (c)(4)(iv)  and  (5)(iv) 
revised 27825 

1901.204  (b)(3)  removed;  (b)(1) 
and  (2)  and  (e)(3)(i)  re- 
vised  3860 

1902  Authority  citation  re- 
vised  26588 

1902.1—1902.16  (Subpart  A) 
Authority  citation  re- 
moved  35670 

1902.1  (a),  (i).  (j)  and  (k)  re- 
vised; interim 35670 

1902.2  (b)  revised 26588 

(a)  introductory  text.  (2).  (4). 

(5),  and  (6),  (b).  (e)  and  (f) 
introductory  text  revised; 
interim 35670 

1902.3  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c); 

(a)  revised 26588 

(b)(1)  revised;  interim. 35670 

1902.6  (d)  revised 231 

1902.7  (a),  (c)  and  (f)  revised; 

(e)  amended 231 

(f)  corrected 24437 

1902.14  Revised;  interim 35671 

1902.15  Introductory  text,   (b) 

and  (c)  revised 231 

1902.1—1902.16      (Subpart      A) 

Exhibit  A  removed 232 

Exhibit  B  revised;  Exhibits  C 

and  D  removed;  interim 35671 

1902.104—1902.150   (Subpart  C) 

Added 26588 

1903.9    (a)  amended 17688 

1910  Authority  citation  re- 
vised  17687.  35671 
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1910.1—1910.50      (Subpart      A) 

Revised;  interim. 35671 

1910.3    (b)(2)  amended. 17688 

1910.7    (a)  amended 17688 

1910.51—1910.64  (Subpart  B) 
Table  of  contents  amended; 
Note  to  Exhibits  revised;  in- 
terim  35679 

1910.52    (b)  revised;  interim. 35679 

1924  Authority  citation  re- 
vised  43676 

1924.1    Revised:  interim. 35679 

1924.5  (fKl)(iU)  (A)  through 
(E)      revised;      (fKl)(ili)(P) 

added 43676 

1924.13    (e)(l)(iv)    and    (viKA) 

and  (2Kix)(A)  revised 2155 

1924.1—1924.13      (Subpart      A) 

Exhibit  J  amended 2156 

1924.51—1924.100    (Subpart    B) 

Revised;  interim 35679 

1924.57    (c)(5)(ii)  revised 8739 

1927.7    (cK3)  revised 13100 

1930.102    (h)  revised 2156 

1930.141    (e)  revised 2156 

1930.101—1930.150  (Subpart  C) 
Exhibits  B,  B-8,  C,  and  E 
amended;  Exhibits  H,  H-1, 

and  I  added 2166 

1933.404    (a)(4Kiii)  revised. 2159 

1933.416    (b)  revised 2159 

1940  Authority  citation  re- 
vised  7332, 

26229.  36240 
1940.301—1940.350  (Subpart  G) 

Sections  revised 36240 

1940.304    (a)(1)  revised 7332 

1940.301-1940.350  (Subpart  G) 
Exhibit  C  amended;  Exhibit 

M  revised 7333 

Exhibit  M  corrected. 14778 

Exhibit  C  revised 36262 

Exhibits  D,  H,  and  I  amended; 
Exhibit  G  removed 36266 

1940.551  (a)  amended 26229 

1940.552  (a)  and  (g)  amended.....  26229 

1940.557    (i)  revised 26229 

1940.559    (c)  removed 26229 

1940.575  Revised 26229 

1940.576  Revised 26229 

1940.577  (i)  revised 26229 

1940.578  Revised 26229 

1940.589    Redesignated  as 

1940.590    and    revised;    new 
1940.589  added. 26230 
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1940.590    Redesignated       from 

1940.589  and  revised 26230 

1941  Authority  citation  re- 
vised  35684 

1941.14    Added 8739 

1941.33  (c)(1)  and  (3)  removed; 
(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26588 

1941.35    (b)  revised 26589 

1941.1—1941.50  (Subpart  A) 
Sections  revised;  Exhibit  B 
removed;  Exhibit  C  added; 

interim 35684 

1941.54    (b)  revised;  interim 35691 

1941.57    (a)(1)  revised;  interim....  35691 
1941.88    (a)  through  (d)  redes- 
ignated as  (b)  tiu-ough  (e);     < 
new  (a)  added;  new  (b)  and 

(c)  revised 35691 

1941.94    Revised;  interim 35692 

1941.96    (b)  revised;  interim 35692 

1942  Authority  citation  re- 
vised  30247 

1942.1  (d)  revised 6785 

1942.2  (a)(lKv)  added;  (aK2) 
(ill)  and  (iv)  and  (d)  re- 
vised  6786 

(a)(5)  removed;  (aK3)  and  (b) 
revised 36267 

1942.3  Amended 6786 

1942.5  (a)(l)(i),  (b)(lKU)  (F) 
and  (G),  (c)  introductory 
text  and  (2)  and  (d)  (3) 
through  (7)  revised 6786 

1942.6  (e)(3)  revised 6787 

(d)(1)  removed;  (d)  (2)  and  (3) 

redesignated  as  (d)  (1)  and 

(2) 26589 

1942.7  (f)  removed;  (g)  redesig- 
nated as  (f ) 6787 

1942.8  (b),  (c)  and  (g)  revised 6787 

1942.9  (e)  removed;  (b)  intro- 
ductory text  revised 6787 

1942.12    (a)  revised 6787,  26589 

1942.17  (f)(7)(i)  removed;  (f)(7) 
(U)  and  (ill)  and  (k)  (2) 
through  (8)  redesignated  as 
(f)(7)  (1)  and  (ii)  and  (k)  (3) 
tlirough  (9);  (b)(3). 

(c)(2)(m)(C).  (e)(2),  (f)(1). 
(2)(I).  and  new  (7)(i)  intro- 
ductory text,  (g)(2Ki)(C) 
and  (3)(i)(B).  (J)(3)  introduc- 
tory text.  (k)(l).  (m)(l). 
(p)(3)(i)  and  (4).  (q)(2)(i)(B) 
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and  (3)  through  (5),  (rXlKi) 
and  (U)(C)(4).  (D),  (P)  and 
(ill)  and  (2)  revised:  new 
(kK2)  added. 6787 

1942.18  (g)  introductory  text, 
(j)  Introductory  text  and  (2) 
and  (k)(4)  introductory  text 
revised;  (k)(4)(vl)  added 8791 

1942.19  (h)(2)  revised 6791 

1942.20  (a)  (27)  and  (28)  added; 

(b)  revised 6791 

1942.301  Revised 30247 

1942.302  Revised 30247 

1942.304  (a)    revised;    (f),    (g). 

and  (h)  added 30247 

1942.305  (a)(1)  and  (b)  re- 
vised.  30247 

1942.306  (a)  and  (b)  revised ,30248 

1942.307  Revised 30248 

1942.310  (b)  and  (d)  revised;  (e) 
removed;  (f),  (g),  and  (h)  re- 
designated as  (e),  (f),  and 

(g);  new  (h)  and  (i)  added. 30248 

1942.311  (a)  revised;  (b)  re- 
moved; (c)  redesignated  as 

(b) 30249 

1942.312  Removed 30249 

1942.313  Removed 30249 

1942.314  Added 30249 

1942.315  (b)  revised. 30249 

1942.316  Heading  and  (c)  re- 
vised  30250 

1942.317  Removed 30250 

1942.318  Removed 30250 

1942.3 19  Removed 30250 

1942.320  Removed 30250 

1942.322    Removed 30250 

1942.350    Redesignated  as 

1942.349  and    revised;    new 

1942.350  added 30250 

1942.349    Redesignated        from 

1942.350  and  revised 30250 

1942.301—1942.350  (Subpart  O) 

Exhibits  A  and  B  removed 30251 

1942.463  (b)(4)  correcUy  re- 
vised  3861 

1943  Authority  citations  re- 
vised; section  authority  cita- 
tions removed 35692 

1943.1-1943.50  (Subpart  A) 
Sections  revised;  Exhibit  B 
added;  interim 35692 

1943.32    (a)  corrected 2147 


Page 
1943.33    (c)(1)  and  (3)  removed; 

(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26589 

1943.35    (cKl)       revised;       (e) 

amended 26589 

1943.51-1943.100    (Subpart    B) 

Sections  revised;  interim 35706 

1943.83    (c)(1)  and  (3)  removed; 

(c)  (2)  and  (4)  redesignated 

as  (c)  (1)  and  (2) 26589 

1943.85    (c)(1)  revised 26589 

1943.101—1943.150  (Subpart  C)   . 

Removed;  interim 35716 

1943.132  (a)  amended 17688 

1943.133  (b)(2)(i)     and     (dKl) 
amended;  (c)  revised 26589 

1943.135    (a)  introductory  text 
and    (c)(1)    revised;    (a)(2) 

amended 26589 

(e)  amended 26590 

1944  Authority  citation  re- 
vised.  35716 

1944.3  (b)(9)  revised. 36267 

1944.4  (c)  amended 17688 

1944.11    (a)  and  (e)  revised 36267 

1944.16    (e)(1)  removal  and  (e) 

(2)   through   (8)   redesigna- 
tion  as  (e)  (1)  through  (7) 

confirmed 7178 

(h)(5)(U)     revised;     (h)(5)(iii) 

added 13244 

1944.23    Revised;  interim 35716 

1944.26    (a)(2),    (e)    and    (f)(2) 

amended 17688 

1944.30  (a)  amended 10241, 

17688.  36267 

1944.31  (e)  removed 10241 

(c)  revised 36267 

1944.32  (a)(1)  and  (c)  revised 26590 

1944.33  (f )  revised 26590 

(c)  introductory  text  and  (1) 

revised 44177 

1944.34  (g)(2)(i)(C)  amended; 
(i)(l)(U)  and  (3)(i)  revised 35068 

1944.40    (b)  revised 36267 

1944.45    (f  )(3)(U)  revised 36267 

1944.170  (c)  (3).  (4),  and  (5)  re- 
designated as  (c)  (5).  (6).  and 
(7);    new    (c)    (3)    and    (4) 

added 36267 

1944.175    (e)  revised 26590 

1944.151—1944.184  (Subpart  D) 
Exhibits  A-1  and  A-2 
amended 36268 
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1944.201—1944.240  (Subpart  E) 

Revised 2159 

1944.205    (t)  amended 7491 

1944.211    (a)(4)  amended 7491 

1944.213    (a)(2)      and      (b)(ll) 

amended 7491 

1944.215    (1)  amended 7492 

1944.231  (a)(1).  (9)(U)(A)(J). 
(b)(4),  and  (5)(iii)  revised; 
(b)(3)(vl)       and       (c)(3)(vi) 

added 36268 

1944.235  (f)(2)  removed;  (f)(3) 
redesignated  as  (f)(2);  (f)(1) 

revised 26590 

1944.237    (c)   (1)   and   (2)   and 

(d)(2)  revised 7492 

(a),  (b)  and  (e)  amended;  in- 
terim  13245 

1944.201—1944.240  (Subpart  E) 

Exhibit  A-6  amended 7492 

Exhibits  A-6  and  A-8  amend- 
ed  36268 

1944.245    (cK2)  (xxv)  and  (xxvi) 

added 36268 

1944.458    (a)(8)  amended 17688 

1944.467  (b)  heading  revised; 
(b)(1)  introductory  text 
amended 17688 

(b)(1)  introductory  text  cor- 
rected  36432 

1944.468  (c)  revised;  (d)  re- 
moved  10241 

1944.469  (g)(l)(ii)(A)  revised 26590 

1944.672    (a)  revised 36269 

1944.676    (f)  revised 36269 

1944.681    (a)  revised 36269 

1945    Authority  citation  added; 

subpart  and  section  author- 
ity citations  removed...  30384.  35716 

1945.2—1945.45      (Subpart      A) 

Revised 30384 

1945.119    (a)  revised;  interim 35716 

1945.126  (bK3)  revised 26591 

1945.127  Amended 26591 

1945.128  (b)  revised 26591 

1945.149    (b)  revised;  interim 35716 

1945.151—1945.200  (Subpart  D) 

Sections  revised 30392 

1945.168  (c)  revised;  Interim 35716 

1945.169  (a)(3)  revised;  inter- 
im  35716 

1945.185  (a)  revised;  (c)  amend- 
ed  26591 

1945.151—1945.200  (Subpart  D) 
Exhibits    B    and    B-1     re- 


Page 

moved;    Exhibit   D   amend- 
ed  30412 

1946    Added 32599 

1948    Authority  ciUtion 

added 30647 

1948.101—1948.150  (Subpart  C) 

Added 30647 

1951  Authority  citation  added; 
subpart  and  section  author- 
ity citations  removed 35716 

1951.1-1951.50      (Subpart      A) 

Authority  citation  revised...26591, 

30656 

1961.7  (f)  removed;  (g)  and  (h) 
redesignated  as  (f)  and  (g); 
(dXl)  revised;  interim 35716 

1951.8  (a)  revised;  interim 35717 

1951.9  Introductory  text  re- 
vised; interim 35717 

1951.10  Introductory  text  re- 
vised; interim 35717 

1951.15    (e)  revised 13100 

1951.25  (b)(5)  revised;  inter- 
im  35717 

1951.33    Removed;  Interim 35717 

1951.40  Removed;  interim 35717 

1951.41  (h)(2)  redesignated  as 
(h)(3);  new  (h)(2)  added 5357 

Removed;  interim 35717 

1951.44    (b)(5)  removed 15798 

(j)(l)  revised 15799 

Removed;  Interim 35717 

1951.46    Removed;  interim 35717 

1951.1—1951.50  (Subpart  A) 
Extiibits  C-1  through  G  re- 
moved; interim 35717 

1951.51—1951.55     (Subpart     B) 

Revised 26591 

1951.51    (a)  revised 13100 

1951.55    Revised 33804 

1951.111  (b)  (1).  (3),  (4).  (5).  (6) 
and  (7)  and  (e)  (2)  through 
(14)  redesignated  as  (b)  (7). 
(1).  (5).  (4).  (3)  and  (6)  and 
(e)  (4)  through  (16);  new  (e) 

(2)  and  (3)  added 44178 

Introductory  text,  new  (b)  (5) 
and  (7),  (c)(2),  (e)  introduc- 
tory text  and  (9),  (f)(1). 
(h)(3).    (1)(2).   (k)(4).   (1)   (1) 

and  (3).  and  (o)  revised 44178 

1951.207    (e)(l)(xii)  added 7337 

1951.210    (a)(8)  added 7337 

1951.215    Revised 3861 
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1951.221  (a)  and  (b)(1)  re- 
vised  15798 

1951.251    Revised 30656 

1951.254    (e)  added 39740 

1951.261  (e)(2)(i)  amended 17688 

(f)(1)   introductory   text   and 

(2)  removed;  (f)(1)  (i) 
through  (iv)  redesignated  as 
(f)  (1)  through  (4); 
(b)(l)(iKA),  (d)(l)(iv). 
(e)(2)(iii)  and  (4)  introducto- 
ry text  and  (f )  introductory 
text  revised;  (b)(l)(i)(A)  (1) 
and  (2)  added 39740 

1951.262  (c)(2)  revised;  inter- 
im  35717 

(a)(1)  and  (b)(2)  revised 39741 

1951.312  (d)  and  (e)(3)  intro- 
ductory text  and  (i)  amend- 
ed  17688 

1951.313  (b)  amended 17688 

1951.314  (a)(8)  revised;  inter- 
im  35717 

1951.315  Amended 27825 

1951.501    (a)(2KU)  amended;  (c) 

added 16244 

1951.504    (i)  amended 2194 

(c)  through  (h)  and  Ci) 
through  (s)  redesignated  as 
(d)  through  (i)  and  (k) 
through  (u);  new  (c)  and  (J) 

added 16244 

1951.507    (eKl)  amended 16245 

1951.510  (e)  (5)  through  (8)  re- 
designated as  (e)  (6) 
through  (9);  (e)(4)  revised; 

(e)(5)  added 16245 

1951.514    Revised 16245 

1951.517  (bK4)  introductory 
text,  (i).  and  (ii)  amended 15800 

(b)(1)  amended 16245 

1951.518  Added 16245 

1951.558  (c)(1)  (ii)  and  (iii)  re- 
vised; interim 35717 

1951.612    (a)(l)(iii)  revised 27825 

1951.851-1951.900  (Subpart  R) 

Added 30656 

1951.901—1951.950  (Subpart  S) 

Added;  interim 35718 

1951.912    (a)  introductory  text 

corrected 39014 

1951.901-1951.950  (Subpart  S) 

Elxhibit  A  corrected 45755 

1955  Authority  citation  re- 
vised.  35762 


Pace 

1955.1  Amended 27825 

1955.2  Amended 27826 

1955.3  Amended 27826,  30664 

Amended;  interim 35762 

1955.4  Revised 27826 

1955.5  (d)  revised 27826 

1955.10  (a)(1)  and  (2)(iii).  (d) 
(3)  and  (7).  (e),  (f)(1)  intro- 
ductory text  and  (2)  intro- 
ductory text,  and  (h)(1)  re- 
vised; (h)  (5)  and  (6)  redesig- 
nated as  (h)  (6)  and  (7);  new 
(h)(5)  added 27826 

Introductory  text*  (OdKii) 
and  (d)(8)  revised;  interim 35762 

1955.11  (b)(1)  amended 27827 

1955.13    Revised;  interim 35762 

1955.15    (a)(2)(i),     (d)(4),     and 

(f)(3)  revised;  (b)(3)  added; 

(e)(2)  and  (fM5)  amended 27827 

Introductory  text,  (d)(2)(iv), 
(3)  and  (5),  and  (f)(5)  re- 
vised; interim 35763 

1955.18    (f)  revised 13100 

(a)  amended;  (b)  introductory 
text,  (c),  and  (d)  revised 27827 

Introductory  text,  (i).  (j)  and 
(k)  added;  (h)  revised;  inter- 
im  35764 

1955.20    (d)  revised 27828 

(b)  introductory  text  revised; 
interim.. 35764 

1955.1—1955.50      (Subpart      A) 

Exhibit  G  added;  interim 35764 

1955.51—1955.100    (Subpart    B) 

Revised:  interim 35765 

1955.53  Amended 27828.  30664 

1955.54  Revised 27828 

1955.55  (bK2)(Ui)  revised;  (d) 
redesignated  as  (e)  and  re- 
vised; new  (d)  added 27828 

1955.57    Added 27828 

1955.63  (c)  amended 27829 

1955.64  (a)(1)  amended. 27829 

1955.65  (c)(4)  revised 27829 

1955.66  (aK2)(lU)  revised 7338 

(b)  revised 27829 

1955.68    (a)  and  (c)  revised 27829 

1955.102  Revised 27829 

Revised:  interim 35776 

1955.103  Amended 27830,  30664 

Amended:  interim 35776 

1955.104  Revised 27830 

1955.105  (a)  revised. 30664 

Revised:  interim. 36777 
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Pace 

1955.106  (e)(7)  added 7338 

Redesignated  as  1955.107;  new 

1955.106  redesignated  from 
1955.109  and  revised;  inter- 
im  35777 

1955.107  Introductory  text  re- 
vised  7338 

Redesignated  as  1955.108;  new 

1955.107  redesignated  from 
1955.106;  interim 35777 

Revised:  interim. 35778 

1955.108  Redesignated  as 
1955.109;  new  1955.108  re- 
designated from  1955.107; 
interim 35777 

Revised;  interim 35779 

1955.109  Redesignated  as 
1955.106    and   revised;    new 

1955.109  redesignated  from 
1955.108;  interim 35777 

Revised;  interim 35780 

1955.110  Redesignated  as 
1955.111 27831 

1955.111  Removed;  new 
1955.111   redesignated  from 

1955.110  and  revised. 27831 

1955.112  Revised 27831 

1955.113  Revised 27831 

1955.114  Revised. 27832 

1955. 115  Revised 27833 

1955. 1 16  Revised 27834 

1955.117  Revised 27834 

1955.118  Revised. 27835 

1955.119  Revised 27836 

1955.122  (a)  through  (d)  redes- 
ignated as  (b)  through  (e); 
new  (b)  and  (e)  revised;  new 

(a)  and  (f )  added;  interim 35780 

1955.123  (a)  revised;  interim 35781 

1955.127  Revised 27836 

1955.128  Revised:  interim 35781 

1955.130  Revised 27836 

1955.131  (b)  revisied 27837 

1955.134  (b)  revised 27837 

1955.135  Revised. 27837 

1955.137  (aK2)(UKA)  revised; 
(a)(3)(i)   amended:   (d)  and 

(e)  added 27837 

1955.138  Introductory  text  and 

(a)  revised 27837 

1955.139  (aK2)  revised; 
(a)(3)(iv)  amended 27838 

Heading,  (a)(3)  introductory 
text,  (i)  (A),  and  (B)  and  (ill) 
revised:  (a)(3)  (v)  and  (vi) 
and  (c)  added:  interim 35781 


Pace 

1955.140—1955.143    Revised 27838 

1955.140    Revised:  interim 35783 

1955.144  Heading  revised;  (a) 
amended 27839 

1955.145  Revised 27839 

1955.146  (a)  revised 27839 

1955.147  Introductory  text  and 

(b)  revised;  (e)  amended 27839 

1955.148  Revised 27839 

1956  Authority  citation  re- 
vised  13100 

1956.57  (b)  and  (J)  (2)  and  (3) 
amended 13100 

( j )(3 )  amended 36955 

1956.58  (b)(1)  and  (2)(iKB) 
amended 13100 

1956.66    Introductory  text,  (b) 

and  (c)  amended 13100 

1956.70    (b)  (2)  and  (3)  and  (c) 

amended 13100 

(b)  (2)  and  (3)  amended. 36955 

1956.75    (a)  amended 13100 

(a)  introductory  text  and  (b) 
introductory  text 36955 

1956.85    (a)(3)        and        (bK2) 

amended ....13100 

1956.96    (b)(3)  amended 13100 

1956.99    Amended 13100 

1956.101—1056.150  (Subpart  C) 

Added 13100 

1956.101    Correctly  revised 45888 

1962  Authority  citation  re- 
vised  35783 

1962.4  Paragraph  designations 
removed;  section  amended; 
interim 35783 

1962.6    (OdKiv),      (2KU)      and 

(3)(U)  revised:  interim 35783 

1962.8  Introductory  text  re- 
vised; interim. 35783 

1962.13  Introductory  text  re- 
vised; interim 35783 

1962.17  (aK2).  (b)  (2)  and  (5) 
revised:  (a)(3)  added:  inter- 
im  35784 

1962.29  (b)  introductory  text 
revised;  (b)  (2)  through  (4) 
redesignated  as  (b)  (3) 
through  (5);  new  (b)(2) 
added:  interim 35785 

1962.30  (b)(8)  added. 7338 

(b)  (1)  through  (8)  redesignat- 
ed as  (bK2)  through  (9);  new 
(bKl)  added 8740 
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1062.34    (aK4)        and        (bKS) 

added 7338 

(f)  (9)  and  (13)  and  (gKl)  re- 
vised.  10358 

(fK7)  amended 17688 

(aK2)  revised:  interim. 35785 

1962.40  (b)  introductory  text, 
(b)(3)  and  (e)(1)  revised:  (f) 
added;  interim 35785 

1962.41  Introductory  text  and 
(e)  revised;  (f)  added;  inter- 
im  35785 

1962.42  (a)  introductory  text. 
(cKSKi)  introductory  text, 
(U)  and  (6KiiKA)  and  (d)  re- 
vised: interim 35786 

1962.47    (a)(3),  (c)(3)  and  (4Ki) 

revised:  interim 35786 

1962.49    (c)  (1)  and  (2)  revised; 

interim. 35787 

1962.1—1962.49  (Subpart  A) 
Exhibits  B  and  D  revised; 
Exhibits  E  and  F  added;  in- 
terim.  35787 

1965  Authority  citation  re- 
vised  10358.  35794 

1965.7  (a)  through  (k)  redesig- 
nated as  (b)  through  (1);  in- 
troductory text  and  new  (a) 
added;  interim 35794 

1965.11  (b)  introductory  text. 
(cKl)  (1)  and  (11)  introducto- 
ry text,  (2)(U)  and  (3)  re- 
vised; (cK2XiKC)  removed; 
interim 35794 

1965.12  (a)(9)  added 7339 

(b)(2Kii)(C)  revised 8740 

(f )  amended. 17688 

(a)(8),  (b)(2KUKB)  and  (g)  re- 
vised; interim. 35794 

(f )  corrected 36432 

1965.13  Introductory  text  and 

(f  K4KU)  revised:  interim 35795 

1965.17    (a)  revised;  interim 35795 

1965.25  (a)  Introductory  text 
and  (d)  introductory  text  re- 
vised; interim 35795 

1965.26  (a)(2),  (b)  introductory 
'  text  and  (1),  (c),  (d),  (e)  in- 
troductory text,  and  (f)  in- 
troductory text  and  (6)  re- 
vised: (g)  added;  (bK4)  re- 
moved  35795 

1965.27  (b)(20)  revised 7339 


(bK5)        introductory        text 

amended 10368 

(g)(4)  revised 17688 

(b)(4)(v)  removed:  (bK4Kvi) 
redesignated  as  (b)(4Mv):  in- 
troductory text,  (b)  intro- 
ductory text,  (1),  (3),  (4Kiv), 
(5)  introductory  text  and 
(iv),   (cKDdii).   and   (g)   (8) 

and  (9)  revised:  interim 35797 

1965.31    (a)(2)  revised;  interim....  35798 
1965.1—1965.50      (Subpart      A) 
Exhibits      A      through      D 

added:  Interim 35798 

1965.65    (aK4),  (cH2)  and  (11) 

revised 2194 

(cKlO)  introductory  text,  (ii). 

and  (ill)  amended 7492 

(a)(8)  removed:  (a)(9)  redesig- 
nated as  (aK8);  interim 13245 

(b)(8),  (c)  (11)  and  (12),  and 

(f)  (2)  and  (12)  amended. 15800 

1965.68    (a)(l)(x)  revised 2195 

1965.90    Revised:  interim 13245 

1965.51—1965.100  (Subpart  B) 
Exhibits  A,  B  and  C  revised; 
Exhibits     E     through     E-4 

added:  interim 13248 

Exhibit  C  amended 17688 

1965.104    (b)(3)  revised 27840 

1965.106    (a)  heading,  (b),  and 

(c)  revised 27840 

1965.125  (a)(1)  amended:  (a)(3) 
removed:  (a)(4)  redesignated 

as  (a)(3):  (aK2)  revised 27840 

1965.126  (c)(2)        introductory 

text  revised 10358 

Introductory  text  and  (bK3) 
amended:  (a),  (b)(1)  intro- 
ductory text,  (4)  (i)  and  (ii), 
(5).  and  (13).  (c)  introducto- 
ry text  and  (2).  (d),  and 
(eK4)(ii)  revised 27841 

1965.127  (a)  introductory  text. 
(1).  (2),  and  (3)  and  (b)(1)  re- 
vised  27842 

1965.128  Revised 27843 

1965.129  Introductory  text  re- 
vised  27843 

1965.137    Revised 27843 

1980  Authority  citation  re- 
vised  26413 

1980.20  Introductory  text  re- 
vised  40400 

1980.67    Revised 26413 
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Page 
1980.80    Revised 26413 

1980.1—1980.100  (Subpart  A) 
Appendixes  B  and  E  amend- 
ed  7339 

Appendix  A  revised;  interim 8150 

Appendix  B  revised;  interim 8153 

Appendix  D  revised:  interim 8160 

Appendix  E  revised;  interim 8162 

1980.113    (d)(12)  added 7339 

1980.115    Amended:  interim 8167 

1980.101—1980.200  (Subpart  B) 

Exhibit  A  amended 7339.  8167 

1980.331  Amended 10241 

1980.332  Amended 10241 

1980.402  Paragraph  designa- 
tions removed:  text  amend- 
ed  40400 

1980.411  (aK9)  removed;  (a) 
(10)  through  (16)  redesig- 
nated   as    (a)    (9)    through 

(15) 45258 

1980.412  (e)(5)  removed;  (e)(6) 
redesignated  as  (e)(5):  (e)  in- 
troductory text  revised 45258 

1980.413  (a)(4)  removed;  (b) 
amended 40401 

1980.414  (b)  amended 45258 

1980.420    Added 40401 

1980.423    (a)(1)  revised 40401 

1980.442  Introductory  text  re- 
vised  40401 

1980.444    (a)  revised 40401 

1980.451  (d)  Introductory  text 
and  (3).  (f)(3),  (i)(13)  intro- 
ductory text  revised:  undes- 
ignated text  following  (k) 
amended 40401 

(IK  19)  amended. 45258 

1980.452  Amended 45258 

1980.454    Undesignated        text 

following  (g)  amended 26413 

1980.469    Undesignated         text 

following  (c)  amended 40403 

1980.481    (a)  amended 40403 

1980.401—1980.500  (Subpart  E) 

Appendix  C  amended 40403 

1980.680    Revised 26413 

2003.1    Revised 20090 

2003.1—2003.5  (Subpart  A)  Ex- 
hibit A  revised 20090 

2054.1101—2054.1150     (Subpart 

W)    Revised 9604 


Chapter  XXVI — Offic*  of  inspector 
Gonoral,  Doportmont  of  Agriculturo 


2620    Revised.. 


Page 
16540 


Chapter  XXiX — Offico  of  Energy, 
Doportmont  of  Agriculture 

2902  Added 4007 

2903  Added 4008 

Chapter  XXX — Office  of  Operations 
and  Finance,  Deportment  of  Agri- 
culture 

3015.1  (a)  revised 8043 

3015.2  (d)  Introductory  text  re- 
published; (d)(5)  added 8044 

3016    Added 8044,  8087 

Chapter  XXXIV— Cooperative  State 
Research  Service,  Department  of 
Agriculture 

3400.2    (j)  amended 49641 

3400.4  (c)  (9)  through  (15)  re- 
designated as  (c)  (10) 
through  (16);  new  (c)(9)  and 
(13)(ill)  added:  new  (a)(2), 
(b),  (c)(1)  heading  and  (2) 
revised:  new  (c)  (ll)(ii),  (12), 
(13)  (1)  and  (11).  (15).  and 
(16)  amended 49641 

3400.7  (d)(3)  revised 49642 

3400.8  Amended 49642 

3400.10    Revised 49642 

3400.15    (a)  table  revised 49642 

3403  Added 21966 

3404  Added 17914 

Correctly  designated 34481 

Chapter  XXXVI— NoHonol 
Agricultural  Statistics  Service 

3600  Authority  citation  re- 
vised  11639 

3600.2  Amended;  (1),  (2).  (3), 
(4).  and  (5)  redesignated  as 

(a),  (b).  (c).  (d).  and  (e) 11639 

3600.3  (c)(4)  (1).  (2)  and  (3) 
and  (d)(1)  (1).  (2).  (3).  (4) 
and  (5)  redesignated  as 
(c)(4)  (1).  (11)  and  (ill)  and 
(d)(1)  (1).  (11).  (iU).  (iv)  and 
(V):    (c)(4)(i),    (f)(l)(lv)    and 
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TITLE  7     Chapter  XXXVI— Con.      Pace 
(g)  introductory  text  amend- 
ed  11639 

3600  Appendix  A  amended 11640 

3601  Authority      citation      re- 
vised  1 1640 

3601.1    Amended 11640 

3601.3  Amended. 11640 

3601.4  Amended 11640 

3601.6    Amended 11640 

Chapter  XXXVII — Economic  Roftoarch 
Sorvico,  Dopartmonf  of  Agriculture 

Chapter  XXXVII    Chapter  es- 
tablished  32369 

3700  Added. 32369 

3701  Added 32370 

Chapter  XXXVIII— Worid  AgricuHuroi 
Outlook  Board,  Department  of  Ag- 
riculture 

Chapter  XXXVIII    Chapter  es- 
tablished  5358 

3800  Added 5358 

3801  Added 5358 

Chapter  XXXIX — Economic  Analysis 
Staff,  Department  of  Agriculture 

3901    Authority      citation      re- 
vised  15547 

3901.1  Amended 15548 

3901.2  Amended 15548 

3901.3  Amended 15548 

3901.4  Amended 15548 

Chapter  XL — Economics  Management 
Staff,  Department  of  Agriculture 

Chapter     XL    Chapter     estab- 
lished  4108 

4000  Added 4108 

4001  Added 4109 

Chapter  XLI — Notional  Agricultural 
Library,  Department  of  Agricuiture 

Chapter    XLI    Chapter    estab- 
lished  17915 

4100    Added 17915 

Title  7 — Proposed  Rules: 

1 15685.30435 

Ic 45661,46745 

Id. » 86076.  41339,  41603 

6 11091 

11 13125 


Page 

13 26443 

15 16283 

26 47720.  49637 

27 „ 22178 

28 : 9774 

29 36050.  40069 

34 44691 

61 7631.  22497,  22498 

52 3403.  3490.  7532,  45908 

53 3025.  10545 

54 3025,  10545 

58 4639,9948 

68 411.  20636.  30685,  43213 

180 26781 

210 „ 35083 

220 18289,  19368 

225 - 34761,  48370 

226 34781 

250 2846.  41172.  62177 

252 7188 

253 6583 

271 23638 

273 23638.  37582 

277 29858 

300-380  (Ch.  ni) 46484.  60972 

300 3896.  44199 

301 140. 

24296.  41638.  45274,  49985 

302 37772 

318 3028 

319 22330,  41604 

400 4986,  18571,  31874 

401 606, 

607.  4413,  5276,  5277.  6652-6654, 
12774.  16554.  19304,  19306,  20331- 
20333,  21455,  23770,  29340.  29341, 
32235.  34762.  36464 

405 31875 

406 38985 

422 43719 

440 4413 

441 31877 

449 6666.  11299.  15045,  36796 

451 1640 

456 4030 

662 4989,  15666 

725 16721 

780 17054 

800 8921 

802 17471 

905 898,20121 

906 37585,  38295,  43319 

907 412.  2849.  3599,  21651,  44925 

908 412.  2849.  3599.  21651,  44925 

910 255,34107 

911 17066 

915 17066 

916 5776.  12687,  16931,  23243 

917 2851, 

6776.  8460,  9634.  11669.  12691.  13413. 
23243,  26782 
918 11867.  17066 


Pace 

919 23243.  44407.  50229 

920 16227,  26444.  30288.  38009 

921 17056 

922 17056 

923 17056 

924 17056 

928 2861,  9450 

926 31703 

927 4641.  24963 

928 20121 

929 „ 3036.  15046,  26495 

931 29688 

932 29688,  53000 

933 7194,  28642 

944 9460 

945 18999,  34764 

946 ™ 7369.  12423 

947 18843 

948 3037. 18095.  27524,  44591 

949 10887 

963 „ 16850 

965 32054 

958 16860.  23404 

969 13413 

966 39305 

967 25495.  28850 

968 24070 

971 45767,  49885 

979 413,49153 

981 414, 

15046.  32909.  36051.  36053,  37586 

982 900,  17056 

984. 39306 

985 15048.  53001 

087 ; 15401.  16130.  26784,  34108 

989 26496.  28406.  45100 

993 26602 

098 19000.  21666 

999 „ 26496 

1001 21825.  38963 

1002 18844. 

21825.  32911.  38727,  38963 

1004 21826.  38963 

1006 1036,  34766 

1007 9635.  16402.  27993,  38730 

1012 1036,34766 

1013 1036,34766 

1030 8206,  10894.  24298,  26369 

1032 5777.7210 

1033 902.  14804 

1036 40733 

1040 16861.  27699 

1046 902.  14804 

1060 5386 

1065 9636,  12424,  30289 

1068 1360,  16690,  16556 

1076 23405.  46875 

1079 26446, 

27450.  27863.  30290,  30291 

1097 1369,  63002 

1098 27993,  32623,  38730 

1099 38296,  39839 


Pace 

1106 1370, 

1790,  6158. 11092.  22499.  27174, 
44693 

1124 33823.  36291.  39581.  49164 

1126 36291.  39581,  49164 

1126 266, 

7942,  22003,  22499,  27174,  29689. 

36321 
686 


1136.. 
1137.. 
1139.. 
1160.. 
1210.. 


36054 

686 

47968 

9637,  61110 

1230 16700,  21466,  21836 

1260 509 

1403 38011 

1405 30068,  31958 

1408 26081,  29307 

1421 2037,  2769,  30068,  31968 

1425 ... -. 7370 

1446 19923,  21964 

1497 11474.  16131 

1498 11474.  16131 

1530 11098 

1560 13128 

1700 11511 

1701 140. 10545 

1709 43442.  44694 

1710 16228 

1715 47820 

1718 „. 44887 

1745 32235 

1749 32235 

1750 40896,  47299 

1751 40734,  47299 

1754 31877 

1763 28651 

1765 31346 

1770 „ 47969 

1772 8219,  38965,  51119 

1785 48651,  51029 

1809 18392,  23406 

1822 9318 

1823 2852,  9318 

1900 4414.  12695.  16616 

1902 18392 

1910 9318. 18392,  29341 

1922 23406 

1924 7532,  18392 

1930 2852,  21460,  40430 

1933 2852 

1941 9318,  18392,  37317 

1942 2852,  9318,  17953,  51563 

1943 9318,  18392 

1944 _ 2852, 

9318,  14810,  18392,  19924.  27863.  40430 

1945 9318,  18392,  23406 

1946 17198 

1948 2852,  17201 

1961 9318, 

10098.  17201.  18392.  44013,  50972 


I 
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1956 9318. 

17201,  18392.  27863 

1962 18392 

1965 9318,  18392 

1980...„ 2862, 

44T4',  ioiiio',  i2is96,  15852,  16416,  22764 

2064. 3176 

3015 44716 

3016 44716 

3400 30414 

3403 13048 

TITLE  8— ALIENS  AND 
NATIONALITY 

Clraptvr  I — Immigratien  and  Notural- 
izatien  Service,  Department  of  Jus- 
tice 

1    Authority  citation  revised. 30016 

1.1    (o)  added 30016 

3.1    (a)(1)  revised 15659 

100  Auttiority  citation  re- 
vised  15194.  23603 

100.4    (CK2)  amended 15194 

(b)(14)  and  (d)  amended 23603 

(f)  amended;  interim 43985 

103  Authority  citation  re- 
vised.  26034 

103.1  (nK2)  amended;  interim....  10064 

(q)  amended. 35799 

(nK3)  added;  interim 43985 

103.2  (bK2)  redesignated  as 
(bK3)  and  revised;  new 
(bK2)  added 26034 

103.4  (b)  revised:  interim 43985 

103.7    (bKl)  amended;  interim....  43985 
103.37    Removed;  interim 43986 

204  Authority  citation  re- 
vised  30016 

204.1  (a)  (2)  through  (4)  and 
(d)  (2)  through  (4)  rededg- 
nated  as  (a)  (3)  through  (5) 
and  (d)  (3)  through  (5);  new 
(aK2)  and  (d)(2)  added 30016 

204.5  (c)  corrected 2824 

205  Authority  citation  re- 
vised.  30016 

205.1    (aXlO)  added 30017 

210  Revised;  interim 10064 

210.3  (b)(4)  added;  interim 27335 

211  Authority  citation  re- 
vised  18260.  30017 

211.1    (bKl)  revised 30017 

211.5  (a)  and  (b)  revised;  (d)  re- 
moved; interim 18260 


Pace 

212  Authority  citation  re- 
vised  9282. 

17450.  24900.  30017.  40667 

212.1  (i)  added 24900 

212.4  (e)  revised 40867 

212.5  (a)(2)(ii)  revised 17450 

212.7    (a)  revised. 30017 

212.11    Revised 9282 

214  Authority  citation  re- 
vised  3331. 

24900.  30017,  46852 

214.2  (n)  redesignated  as  (o); 

new  (n)  added;  interim 3331 

(b)(3)  redesignated  as  (b)(4); 

new  (bK3)  added. 24900 

(n)  revised 26231 

(k)  revised 30017 

(a)  (2).  (3).  and  (gK2)  revised; 

(a)    (4)    through    (10)    and 

(gK3)  through  (11)  added; 

interim 46852 

216  Added 30018 

217  Added. 24901 

Authority  citation  revised 50160 

217.2  (d)  added 50160 

217.3  (c)  heading  and  introduc- 
tory text  amended;  (d) 
added 50160 

217.5    (a)  revised 50161 

223  Authority  citation  re- 
vised  30021 

223.2    Revised 30021 

223a  Authority  citation  re- 
vised  30021 

223a.4    Revised 30021 

223a.5    (a)  revised 30021 

235  Authority  citation  re- 
vised  23380.  30021 

235.11  Added 30021 

235.12  Added. 23380 

236  Authority  citation  re- 
vised.  24902 

236.9    Added 24903 

241  Heading  and  authority  ci- 
tation revised 9282 

241.2    Revised 9282 

242  Authority  citation  re- 
vised  9282, 

10064,  17450.  24903.  30022 

242.1  (a)  introductory  text 
amended;  (d)  added 24903 

242.2  (a)  revised:  (g)  removed: 
(b)  tlirough  (f )  redesignated 
as  (c)  through  (g);  new  (b) 
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added;  new  (c)(2).  (d),  and 

(e)  amended 9283 

242.7  (a)  revised 30022 

242.17    (a)  revised 30022 

242.21    (b)    heading    and    text 

amended;  interim 10064 

242.24    Added 17450 

245  Authority  citation  re- 
vised  24903,  30022 

245.1  (b)(15)  added. 24903 

(b)  (12),  (13)  and  (14)  and  (h) 

added 30022 

245.8  Revised 30023 

245a  Heading  and  authority  ci- 
tation revised;  interim...  9274,  43992 

245a.l    (o)  and  (p)  revised 9863 

(d)(4)  revised 23382 

(h)  revised;   (r)  through  (u) 

added;  interim 43992 

245a.2  (b)  (8).  (9).  (11),  and 
(12).  (dK4)(iii),  (r).  and  (t)(4) 

revised 23382 

245a.3    (bK3)  revised 23382 

Revised:  interim 43993 

245a.4    Added;  Interim 9274 

248  Authority  citation  re- 
vised  24903 

248.2  (f)  added 24903 

264  Authority  citation  re- 
vised  43986 

264.1    (c)  amended;  interim 43986 

271    Added 26036 

274    Revised 43187 

274a  Authority  citation  re- 
vised  8612 

274a.  1    Introductory  text 

amended 8612 

274a.2  A.  redesignated  as  (a); 
(b)(l)(v)(B){i)  introductory 
text  revised;  (b)(l)(ii)(A). 
(v)(B)(i)(i),  (2),  (3)  introduc- 
tory text.  (f).  and  (iti),  (vi), 
(vii)  and  (viii)  (C)  and  (G), 
and  (2)(iKB)  and  (U)  amend- 
ed;      (b)(l)(v)(B)(4)       and 

(2)(m)  added 8612 

274a.3    Amended 8613 

274a.7  (a)  and  (b)(3)  amend- 
ed  8613 

274a.9  (c)  amended;  (d)  re- 
vised  8613 

274a.l2    (a)(ll).    (b)   (10),    (11) 
and  (15),  and  (c)  (1).  (3)  (1) 
and  (11)  and  (15)  amended; 
•    (b)(6)  revised 8614 


Pace 

(c)  (1)  and  (4)  amended;  inter- 
im  46855 

274a.l3    (a)  amended 8614 

274a.l4    (b)(l)(i)  amended 8614 

(c)  suspended 20087 

286  Added 5757 

287  Authority      citation      re- 
vised 9283 

287.1    (g)  throughTiTrevdsed.... 9283 

287.7    Revised 9283 

292.1    (a)(6)  revised 7728 

299    Authority      citation      re- 
vised  24903, 

33442.  33444 

299.1  Amended 24903 

Revised 33444 

299.5    Added 33442 

Table   amended   (OMB  num- 
bers); interim 43986 

337    Authority       citation      re- 
vised  23603 

337.2  Revised 23603 

341    Authority       citation       re- 
vised  23603 

341.7    Revised 23603 

499.1    Amended. 33445 

Title  8 — Proposed  Rules: 

1 2426 

3 11300 

100 29818 

103 29818,  50230 

204 2426 

205 2426 

208 11300.  28231 

210a. 30685 

211 2426 

212 2426,  3403,  16972 

214 2426.  16972,  43217,  48914 

216 2426 

217 16972 

223 2426 

223a. 2426 

232 1791 

233 1791 

236 1791,2426 

236 11300,  16972 

237 1791 

238 1791 

239 1791 

242 2426, 11300.  16972 

245 2426.  16972 

245a. 18096,  29804 

248 16972 

253 11300 

264 29818 

280 1791 

299 1791,  16972.  29818 
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TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I — Animal  and  Plant  Health 
Inspaction  Sarvice,  Department  of 
Agriculture 

Pwie 

11    Authority  citation  revised 14782 

Authority  citation  corrected 45854 

11.1  Amended:  interim 14782 

Amended 28372 

Comment  time  extended 44585 

11.2  (bX17)  removed;  (b)  (10) 
through  (16)  redesignated  as 
(b)  (12)  through  (18);  new 
(b)  (10)  and  (11)  added;  (b) 
(1).  (2).  (7),  (8).  and  (9)  re- 
vised; interim 14782 

(b)  (7)  and  (9)  revised;  new 

(b)(19)  added;  interim 15641 

Comment  time  extended. 24437 

(b)  (10).  (11).  and  (12)  revised; 
(b)  (13)  and  (19)  removed; 

(b)  (14)  through  (18)  redes- 
ignated as  (b)  (13)  through 

(17);  new  (b)(18)  added 28372 

(b)(8)  revised;  interim 41562 

Comment  time  extended 44585 

(b)(8)  corrected 45854 

11.3  Introductory  text  revised; 
footnote  3  removed;  inter- 
im  14782 

Introductory  text  amended 28373 

Conmient  time  extended 44585 

51.1    Amended 7881 

54  Authority  citation  revised; 
section  authority  citations 
removed;  nomenclature 

changes 2581 

54.1    Amended 2581 

54.3    ( a)  amended 2581 

54.7  (a)  and  (b)  amended 2581 

54.8  (a),  (b),  and  (c)  redesignat- 
ed as  (c),  (d),  and  (e);  new 

(c)  amended;  new  (a)  and  (b) 
added 2581 

71.1    Amended 40385 

71.19    Added 40385 

77.1    Amended;  interim 1003.36433 

Amendment  at  52  FR  49156 

confirmed. 11491 

Amendment   at   53   FR    1003 

confirmed 12914 

(Clarification 46080 


Page 

77.4  (b)  amendment  at  52  FR 
23937  confirmed;  clarifica- 
tion  46080 

78.1    Amended;  interim 16246 

Amendment  confirmed 32602 

Amended 34037, 

40385.  40406 

78.33    (b)  revised 32030 

(c).  (d).  and  (e)  revised 40386 

78.40  Amended;  interim 2222 

78.41  (a)  and  (b)  amended;  in- 
terim  2223. 

10360. 27844,  27846.  36434 

(a)  and  (b)  amendment  con- 
firmed  26232.41313 

(b)  and  (c)  amended;  interim 37989 

(a)  and  (b)  amendment  at  53 

FR  27844  confirmed 44179 

Regulations  at  53   FR  36434 

confirmed;  eff.  1-30-89 52632 

78.43    Revised;  interim 4382 

Revision  confirmed 21979 

Amended;  Interim 24930 

Amendment  confirmed 44180 

85.5  (a)(3)  and  (b)(5)  amend- 
ed  40387 

85.6  (bK2)  amended 40387 

85.7  (b)(3)(i)(B)  revised; 
(b)(3)(U)  and  (c)(2)  amend- 
ed  40387 

85.11    Removed 40387 

91.1    Amended;  eff.  1-23-89 51746 

91.18    (b)  revised;  eff.  1-23-89 51746 

91.25    (f)(1)  amended 40407 

91.41    Added;  eff.  1-23-89 51747 

92    Authority  citation  revised 2825. 

y     11044. 26426 
Authority  citation  corrected 12640 

92.1  Amended 2825. 

18819.  21805 

92.2  (b)  revised;  (e)  removed 2825 

(i)(l)  amended;  interim 20307 

Footnotes  2.  3.  4.  4a.  15.  and 

16  redesignated  as  1.  2,  3.  4. 
5.     and     6;     nomenclature 

change 22129 

(i)(l)  amendment  confirmed.....  34038 

92.3  (J)  added 21805 

Footnote  4a  redesignated  as  1; 

nomenclatiire  change 22129 

92.4  (a)(4)(l)  revised 2825 

(a)(5)(ii)  and  (8Kli)  amended 11044 

(d)(l)(iv)  footnote  2  redesig- 
nated as  3;  nomenclature 
change 22129 
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Page 

92.5    (a)  (1)  and  (2)  amended 21805 

92.11  (dKl)(ii)  revision  con- 
firmed.  6792 

(b)  (1)  and  (2)  amended 21805 

Footnotes  6.  7.  8.  and  1  redes- 
ignated as  1,  2.  3.  and  5;  no- 
menclature change 22129 

(f  )(3)(il)(B)  revised 26426 

92.12  Heading,  (a)  heading  and 
(b)  heading  revised;  (a)  and 

(b)  amended 21805 

92.19—92.26    Undesignated 
center     heading     amended; 
footnote  9  redesignated  as 
1 22129 

92.20    (c)  amended. ..18819 

92.27—92.30    Undesignated 
center    heading    amended; 
footnote  10  redesignated  as 
\ 22129 

92.31— 9X46"  Undei^ig^^^       

center     heading     amended; 

footnote  11  redesignated  as 

1 22129 

92.34    Footnote  7  redesignated 

as  1;  nomenclature  change 22129 

92.41  (b)  removal  confirmed 4843 

Footnotes  12  and  13  redesig- 
nated as  1  and  2;  nomencla- 
ture change 22129 

(g)  added 27847 

92.42  Footnote  16  redesignated 

as  1;  nomenclature  change 22129 

92.44  Added 21805 

92.45  Added.... „ 21807 

94.0  Amended 48520 

94.1  (a)(2)  amended 39448 

(c)  (25  and  (4)  amended;  no- 
menclature change 48520 

94.3  Nomenclature  change 48520 

94.4  (b)(3)  footnote  2  and  (4) 
amended;  nomenclature 
change 48520 

94.5  Footnote    2    redesignated 

as  1;  nomenclature  change 22129 

(c)  amended. 48520 

(b).  (c).  and  (d)  redesignated 
as  (f).  (g).  and  (h);  new  (b). 
(c).  (d).  and  (e)  added;  new 
(f)(1).  (g).  (h)  (2).  and  (3) 
amended;  heading,  (a),  and 

new  (h)(1)  revised 49977 

(c)(2KU)  corrected 52576 

94.6  (b)  (2)  and  (4)  and  (dKl) 
revised. 5759 


Page 

Footnotes  3.  4.  5.  6.  and  7  re- 
designated as  1.  2.  3.  4.  and 
5;  nomenclature  change 22129 

(d)(2)  footnote  1.  (g)(2)(l) 
footnote  3.  and  (11)  footnotes 
4  and  5  amended;  nomencla- 
ture  48520 

94.7  Nomenclature  change 48520 

94.8  Footnote  7a  redesignated 

as  1;  nomenclature  change 22129 

Introductory  text  amended; 
nomenclatiu-e  change 48520 

94.9  Footnotes  8  and  9  redesig- 
nated as  1  and  2;  nomencla- 
ture change 22129 

Nomenclature  change 48520 

94.10  Nomenclature  change 48520 

94.11  (a)  amended 39448 

Nomenclature  change 48520 

94.12  Footnotes  9  and  10  redes- 
ignated as  2  and  1;  footnote 
2  revised;  nomenclature 
change 22129 

(b)(l)(iii)(B)  footnote  1 
amended;  nomenclature 
change 48520 

94.16  Footnote  11  redesignated 

as  1;  nomenclature  change 22129 

(b)(2)  footnote  1  amended;  no- 
menclature change 48520 

94.17  Nomenclature  change 48520 

97.1  (a)  and  (b)  amended 7493 

(b)  removed;  new  (b)  redesig- 
nated from  part  of  (a);  (a) 
revised 52992 

97.2  Table  amended 4383. 

17452.  35069 

Chapter  II — Packers  and  Stockyards 
Adminittration,  Department  of  Ag- 
riculture 

202.1—202.7    Undesignated 
center  heading  and  sections 
added;  eff.  1-23-89 51236 

Chapter  III — Food  Safety  and  Inspec- 
tion SeiVice,  Meat  and  Poultry  In- 
spection, Department  of  Agricul- 
ture 

301.2    (ill)   revised;   footnote    1 

corrected 24678 
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TITLE  9    Cha|>t»r  IH— Con.  Pwe 

(a)  through  (iU)  and  (kkk) 
through  (yyy)  revised;  (Jjj) 

added;  (zzz)  removed 49844 

303.1    (d)(2KiilKb)    footnote    1 

amended 24679 

304.1    (b)  amended. 49848 

305.5    (c)  amended 49848 

307    Authority      citation      re- 
vised.  13397 

307.5    (a)  revised 13397 

309.16    (e)  added. 40387 

310.15    Added 45890 

310.23    Added 40387 

313.1  (c)  amended. 49848 

314.5  Corrected 24679 

314.6  Corrected 24679 

316.14    Revised 28634 

317    Authority      citation      re- 
vised  28635 

317.2  (h)(5)  amended 28635 

317.8    (b)(36)  revised 7495 

(b)(37)  addition  at  51  FR 
30054  confirmed:  eff.  1-11- 
89 49851 

318.7  (cK4)  table  amended 7495 

(c)(4)  table  amendment  at  51 

FR  30054  confirmed;  eff.  1- 

11-89 49851 

318.10    Partial       waiver       ex- 
tended  50205 

318.12  (c)  corrected 24679 

318.147    (f  K4)  Uble  amended 7495 

318.308  (d)(lKvi)(a)(i)  amend- 
ed 49848 

319.104  (iiVrevtsed......^^^^^^^^^^^ 5151 

319.105  (d)  removed;  (e)  redes- 
ignated as  (d) 5151 

319.180  (a)  and  (b)  amended 8428 

319.181  Amended 8428 

320.1  (bKl)(ix)  added 40387 

327  Authority  citation  re- 
vised  170W 

327.2  (b)  amended 47929 

327.5  (a)  amended 49848 

327.10    (b)  and  (c)  revised;  (d) 

added 17014 

327.13  (b)  revised 17015 

327.20    Corrected. 24679 

331.2    Table  amended 20100 

331.6  Amended;  authority  cita- 
tion revised 20100 

335.40  (Subpart  E)    Addition  at 

52  PR  13828  confirmed 17017 

350  Authority  citation  re- 
vised.  13397 


Pwe 
350.3    (a)(4)  revised. 28634 

350.7  (c)  revised 13397 

351  Authority  citation  re- 
vised  13397 

351.8  Revised 13397 

351.19    (a)  revised 13397 

352  Authority  citation  re- 
vised  13398 

352.5    (c)  revised 13398 

354  Authority  citation  re- 
vised  13398 

354.101    (b)  and  (c)  revised 13398 

355  Authority  citation  re- 
vised  13398 

355.12    Revised 13398 

362  Authority  citation  re- 
vised  13398 

362.2    (c)  added 3736 

362.5    (c)  revised 13398 

381    Authority      citation      re-^ 

vised ?13398 

381.10    (d)(2)(UiKb)  footnote   1 

amended. 24679 

381.38    (a)  revised 13398 

381.76  Heading  and  (b)  revi- 
sion at  51  FR  3574  con- 
firmed; (b)(3Ki)(d)  revised; 
(b)  (4)  and  (5)  added; 
(bK3)(lvKdK<KiK£)  and 
Table  1  and  (c)  (3)  and  (6) 

amended 46861 

381.121    (c)(5)  amended 28635 

381.202    (b)  revised 17015 

381.204    (a)  revised;  (f )  added 17015 

381.221    Amended 20101 

381.224    Amended 20101 

390  Authority  citation  re- 
vised  24679 

390.1    Amended .-. 24679 

390.4  Amended 24679 

390.5  (a)  revised;  (b)  and  (c) 
corrected 24679 

390.6  Corrected 24679 

390.7  Corrected. 24679 

390.8  Corrected 24679 

Title  9— Proposed  Rules: 

50 4179.26262 

51 „ 2759.  4179.  26262 

54 44200.  51565 

71 3146 

77 4179,26262 

78 3146.  4179. 12019.  26262,  37774 

85 3146 

92 4179. 

6656.  8301,  26262,  49185,  50539.  51950 
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•*" 25498,52715 

*13 31704 

201 26082,  27700,  32624 

f03 18872.  26082,  27174.  32624 

301 44818 

302 44818 

303 27525'."36334,' 44818 

305 44818 

308 44818 

307 8922.  44818.  48262 

308 44818 

300 3146,52177 

310 3146.  48262.  52177 

3" 44818 

3J* 44818 

316 44818 

317 32247,  35089,  44818 

318 .\ 39307,  44818,  52177 

310 32247,39307 

320 3146,  44818,  52177 

322 44818 

325 17059,  44818 

327 17059. 

27866.  27998,  32060.  44818 
331 44818 

*3° • 44818 

3f0 5387.8922 

3S1 8922 

382. „ 5387.  8922 

354 8922 

355 fiooo 

__^      ••••••...•••••M.......„..,..„,„..„,,,,„„ OVCA 

902 II090 

*81 8922, 

17059.  27525,  27998,  32060,  32247 

36334,  39307.  44818 

TITLE  10— ENERGY 

Chapter  I— Nuclear  Rogulotery 
Cemmitsion 

0    Authority  citation  revised 10365 

0.735-29    (a)  revised 35303 

0.735-42    (b)  (6)  and  (7)  added 35303 

0.735-48    Revised^ i0365 

1.3  (a)  amended 43419 

(c)  amended ".  52993 

1.5    (a)  (1)  through  (9)  revised; 

(a)  (10)  and  (11)  added 1745 

(b)  amended 3862 

(a)  introductory  text  revised; 
(a)(10)  removed;  (a)(ll)  re- 
designated as  (a)(10) 17916 

(a)  introductory  text  amend- 
ed; (a)(5)  removed;  (a)  (6) 
through  (10)  redesignated  as 

(a)  (5)  through  (9) 43419 

2    Authority  citation  revised 10365. 

„  ,     ^  31679,  40022 

2.4  Amended 10365.  43419 


2.101    (a)(2)  and  (gKl)  amend- 

„  .  ed 43419 

2.104  (e)  revised. 31679 

2.105  (aK6)  amended;  (a)  (7) 
through  (9)  redesignated  as 
(a)  (9)  through  (11);  new  (a) 

(7)  and  (8)  added 31679 

2.206    (a)(1)  amended 43419 

2.701    (a)(1)  amended 43419 

2.719    Removed 10365 

2.764    (c)  revised „ 31679 

2.780—2.781    Undesignated 

center  heading  revised. 10365 

2.780  Revised 10365 

2.781  Added 10366 

2.790    (d)  revised 17688 

2.802    (g)  amended. 43419 

(b),  (e).  and  (g)  amended 52993 

2    Appendix  C  amended 9430, 

31679.  45451 

Appendix  C  corrected 47662 

Appendix  A  amended 10367 

Appendix  C  revised 40022 

4.5  Revised 6138 

4.6  Added 19244 

4.32    Revised 19244 

4.125    (d)  introductory  text  re- 
vised  19244 

4.127    (d)  introductory  text  re- 
vised  19244 

7.17    (a)  amended 43419 

9.21    (b)  amended 43420 

9.23    (a)(1)  amended 43420 

(b)  introductory  text,  (1)  and 

(2)  and  (e)  amended 52993 

9.25    (a),  (b).  (c),  and  (f )  amend- 
ed  52993 

9.27    (a),  (b).  and  (c)  amended.....  52993 

9.29    (d)  amended 52993 

9.35    (a)(1)  amended 43420 

9.41    (a)(2)  amended 52993 

9.60    (a)  amended 17689 

9.85    Amended 52993 

9.107    (d)(1)  amended 43420 

11.9  Amended 19245 

11.10  Added 19245 

11.13    (b)  revised 19245 

11.15    (e)  revised 21980 

(b)   and   (c)   (1)   and   (2)   re- 
vised  30829 

15.3    Revised 6138 

Amended 43420 

19    Authority  citation  revised 31680 

19.2  Revised 31680 

19.3  (d)  revised 31680 
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TITLE  10  Clraptor  I— Con.  Pve 

19.5    Revised 6138 

Amended 43420 

20    Authority  citation  revised 31680 

20.2    Revised 31680 

20.7  Revised. 6139 

Amended. 43420 

20.103    (g)  amended 17689 

20.311    (g)(3)  amended 17689 

20.408    (a)(5)  revised 31680 

20  Appendix  D  amended 3862 

21  Authority  ciUtion  revised 31680 

21.2    Revised 31680 

21.5  Revised 6139 

Amended 43420 

25.8  (c)(  1 )  revised. 30830 

25.11    Amended 19245 

25.13    Heading  revised;  existing 

text  designated  as  (a);  (b) 

added 19245 

25.17    (cK2)  amended:  (c)(1)  re- 
vised  30830 

25.23    Introductory  text  amend- 
ed  19245 

25.27    (b)  revised 30830 

25.29    Amended 30830 

25.35    Amended 19245 

25    Appendix  A  revised 21980 

30    Authority  citation  revised 24044 

CJeneric  EIS  availability 24679 

30.4  (aa)  added 24044 

30.6  (b)(2Kl)  revised. 3862 

(aK2Kii)  revised 4110 

(a)(2)(l)  amended 43420 

30.32    (h)  added 24044 

30.34  (g)  revised 19245 

(g)  corrected 23383 

30.35  Added 24044 

30.36  Revised. 24045 

30.51    (c)  removed;  (d)  redesig- 
nated as  (c);   (a),  (b).   and 

new  (cKl)  revised 19245 

30    Appendix  A  added. 24046 

31.5  (c)(4)  revised 19246 

81.12    Added 19246 

32.3  Added 19246 

34.4  Added 19246 

Corrected 23383 

34.24  Amended 19246 

34.25  (c)  revised. 19246 

34.26  Amended 19246 

34.27  Introductory     text     re- 
vised.  19246 

34.28  (b)  revised 19247 

34.29  (c)  revised 19247 

34.32    Introductory      text      re- 
vised  19247 


34.33    (b)  and  (e)  revised 19247 

35.5    Added 19247 

35.27    (c)  amended 19247 

35.29    (b)  amended 19247 

35.33    (c)  amended;  footnote  1 

removed 21627 

35.50  (e)      introductory      text 
amended 19247 

35.51  (d)      introductory     text 
amended 19247 

35.53    (c)      introductory      text 

amended 19247 

35.59    (1)  amended 19247 

35.70    (h)  amended 19247 

35.80    (f )  amended 19247 

35.92    (b)  amended 19247 

35.204  (c)  amended 19247 

35.205  (b)  and  (e)  revised 27667 

35.310    (b)  amended 19247 

35.315    (a)(4)  amended 19247 

35.404    (b)  amended. 19247 

35.406    (d)  amended 19247 

35.410    (b)  amended. 19247 

35.415    (a)(4)  amended 19247 

35.610    (c)  amended 19247 

35.615    (d)(4)  amended 19247 

35.632    (d)  amended 43420 

35.634    (c)  and  (f )  amended 19247 

35.636    (c)  amended. 19247 

40    Authority  citation  revised 24047 

(jteneric  EIS  availability 24679 

40.4  (s)  added 24047 

40.5  (b)(2Xi)  revised. 3862 

(aK2HU)  revised 4110 

(aK2Ki)  amended 43420 

40.23    (d)  revised 4110 

40.26    (c)(2)  revised 19248 

40.31    (1)  added 24047 

40.35  (e)(3)  revised 19248 

40.36  Added 24047 

40.42    Revised. 24048 

40.61    (c)  removed;  (d)  redesig- 
nated as  (c);  (a),  (b),  and 

new  (cKl)  revised 19248 

40.66  (c)  revised. 4110 

40.67  (c)  and  (d)  revised. 4110 

40    Appendix  A  amended 19248 

50    PoUcy  statement 9430.  21981 

Meeting 18260.  48243 

Authority  clUtion  revised 20610, 

23214,  24049 

Generic  EIS  availability 24679 

50.2    Amended 23214.  24049 

50.4    (d)  revised. 6139 

50.8    (b)  amended 23215 


Page 

50.33  (f)  introductory  text  re- 
published; (f)  (2)  and  (4)  re- 
vised: (k)  added 24049 

50.34  (f)(3)(v)(A)(2)  amended 43420 

50.36    (c)  introductory  text,  (1), 

(2),  and  (7)  revised 19249 

50.36a    (a)(1)  revised 19250 

50.44    (c)(3)(lv)(C)  amended 43420 

50.46  (a)  revised 36004 

50.47  Technical  correction 8845 

(d)  revised 36959 

50.48  (a)  revised 19250 

50.49  (d)  introductory  text  re- 
vised  19250 

50.51  Revised 24049 

50.54  (p)(2)    Introductory   text 

and  (q)  revised 19250 

50.55a  (b)  (1),  (2)  introductory 
text  and  (Iv)  and  footnote  6 

revised:  (b)(2)(v)  added 16053 

(b)  introductory  text  amend- 
ed  43420 

50.63    Added 23215 

50.70  (b)(4)  added 42942 

50.71  (c)  and  (d)(1)  revised; 
(e)(6)  added 19250 

50.75    Added 24049 

50.82    Revised 24051 

50.109    Revised 20610 

50  Appendix  E  technical  cor- 
rection  8845 

Appendix  R  amended 19251 

Appendix  K  amended 36005 

Appendixes  G,  H.  J,  and  Q 

amended 43420 

Appendix  J  amended 45891 

51  Generic  EIS  availability 24679 

Authority  citation  revised 31681 

51.20  (b)  (5)  and  (10)  re- 
moved  24052 

(b)   introductory   text   repub- 
lished; (b)(9)  revised 31681 

51.30    (c)  added 31681 

51.40    (c)  revised. 13399 

51.52  (c)  Summary  Table  S-4 
amended 43420 

51.53  (b)  revised 24052 

51.55  (a)  revised 24052 

51.60  (a)  revised 24052 

(a).  (b)(l)(m)  and  (4)  revised 31681 

51.61  Revised 31681 

51.62  (a)  amended 43420 

51.80    (b)  revised 31682 

51.95    (b)  revised ^ 24052 

51.97    (b)  added 1 31682 

51.101    (a)(2)  amended 31682 


Pace 

51.120  Amended 43421 

51.121  Revised 13399 

51.123    (a)  amended 43421 

53    Heading  revised 43421 

53.3  Revised 6139 

53.11    (c)  amended 43421 

53.29    (c)  amended 43421 

55    Policy  statement....,'. 46603 

55.5    (b)(2)(i)  revised 3862 

(a)(2)  revised 6139 

(a)(2)(i)  amended 43421 

55.23  Introductory  text  amend- 
ed  43421 

55.31  (a)(1)  amended 43421 

55.45    (b)(2)(lil)  amended. 43421 

60  Authority    citation    revised...4111, 

43421 
60.2    Amended 43421 

60.4  Revised 4111,  19251 

Amended 43421 

60.71  Heading  and  (b)  revised 19251 

60.72  (a)  revised 19251 

61  Authority    citation    revised...4111, 

43421 

61.4    Revised 4111 

Amended 43421 

61.80    (c),  (e),  and  (f )  revised 19251 

70    Authority  citation  revised...24053, 

31682 

Generic  EIS  avaUabllity 24679 

70.1    (c)  revised 31682 

70.4  (bb)  added 24053 

70.5  (b)(  2 )( i )  revised 3862 

(a)(2)(il)  revised 4111 

(a)(2)(l)  amended 43421 

70.20a    (b)  revised 31682 

70.22    (g)  through  (k)  revised 19251 

(a)(9)  added 24053 

(a)(9)  corrected 26592 

(k)  amended 45451 

70.24  (a)(3)  revised 19252 

70.25  Added 24053 

70.32  (c)(2)  introductory  text, 

(d).  (e),  and  (g)  revised 19252 

70.38    Revised 24054 

70.42    (d)  (1),  (2),  (3),  (4).  and 

(5)  revised 19253 

70.51  (b)  (2).  (3),  (5).  and  (6), 
(c),  (eKl)  Introductory  text. 

(f)(2)(v),  and  (i)(l)  revised 19253 

70.57  (b)  introductory  text,  (2), 
(3),  (4).  (6).  (7).  (8)  introduc- 
tory text.  (11).  and  (12)  re- 
vised  19254 
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TITLE  10  Chapter  I— Con.  PMe 

70.58  (bK3).  (e),  (f).  (h).  (1)  In- 
troductory text.  (j).  and  (k) 
introductory  text  revised 19255 

71.1    Revised 4111 

Heading  revised;  existing  text 
designated  as  (a):  (b) 
added 19256 

(a)  amended 43421 

71.91    Revised 19256 

71.97  (cK4),  (e),  and  (fK2)  re- 
vised  19256 

71.101    (b)  revised 19256 

(b)  corrected 23383 

71.105    (a)  revised 19256 

71.135    Revised 19256 

72  Authority  citation  revised 24055 

Generic  EIS  avaUabiUty 24679 

Revised. 31658 

72.3  (y)  added 24055 

72.4  Revised 4111 

Amended 43421 

72.11    (a)  revised 4111 

72.14    (eK3)  revised. 24055 

72.16    (a)  amended. 43421 

72.18   Heading  and  (b)  revised; 

(c)  and  (d)  added 24055 

72.38    Revised 24056 

73  Authority  citation  revised 404. 

31682.  45451 

73.1  (bK6)  revised 31683 

(a)(2Ki)  revised 45451 

73.2  Amended 45451 

73.4    Revised 6139 

Amended 43422 

73.24    (b)(1)  revised. 19257 

73.26    (OdKii)   and   (2).   (d)(3) 
introductory   text  and  (4), 

and  (eKl)  revised 19257 

73.37    (b)  (2).  (3)  introductory 

text,  and  (5)  revised. 19257 

73.40  (b).  (cK2).  and  (d)  re- 
vised  ....19258 

73.46  (b)(3)(i)  and  (4).  (d)  (3), 
(10)  and  (13).  and  (h)  (1) 

and  (2)  revised 19258 

(d)(10)  and  (h)(1)  corrected 23383 

(bK3)(i).  (4).  and  (6).  (cKl).  (d) 
(4),  (5).  (6),  and  (9)  and 
(h)(3)  revised;   (b)   (7).   (8). 

and  (9)  and  (1)  added 45452 

73.50    (a)  (3)  and  (4).  (c)(5).  and 

(g)  (1)  and  (2)  revised 19259 

73.55  (b)  (1).  (3)  (1)  and  (U). 
and  (4).  (dK6).  and  (h)(2)  re- 
vised  19259 


Pace 

73.57    (d)(1)  amended 52994 

73.67  (cHl).  (d)(ll).  (e)(3)(iv). 
and  (4)  introductory  text, 
(5).  and  (6X1).  (fK4),  and 
(gK3Kl).  (4).  and  (5)(i)  re- 
vised  19260 

73.70    Revised 19261 

73.72  (a)  (4)  and  (5)  revised 4111 

73.73  (b)  revised 4112 

73.74  (b)  revised. 4112 

73    Appendix  B  amended 405,  19261 

Appendix  A  amended. 3863 

Appendix  H  added 45453 

74.6    (bK2)  revised 4112 

(b)(  1 )  amended 43422 

74.31    (d)       redesignated       as 

(dKl);  (d)(2)  added 19262 

75    Authority  citation  revised 6139, 

19262.  31683 

75.2  (b)  amended 43422 

75.4    (k)(4)  revised 31683 

75.6    (c)  revised 6139 

Heading  revised;  (e)  added 19262 

(c)  amended 43422 

75.12  (b)  (1)  and  (4)  revised 19262 

75.21    (a)  revised 19263 

81    Authority  citation  revised 6139 

81.3  Revised 6139 

Amended 43422 

95.11    Revised. 19263 

95.13  Revised 19263 

95.25    (a)(3)  and  (h)  revised 19263 

95.33    Amended 19263 

95.37    (1)  revised 19263 

95.41    Amended 19263 

95.47    Revised 19263 

100    Authority      citation      re- 
vised  43422 

100.11    (bK3)  Note  amended 43422 

110.2    Amended 43422 

110.4  Revised. 4112 

110.30    (a)  revised..^ 4112. 17916 

110.43    (a)(1)  revised 4112 

110.50    (b)(3)  revised 4112 

110.53    (b)  revised 19263 

110.70    (c)  revised 4112 

140    Authority      citation      re- 
vised  31284 

140.5  Revised 6140 

Amended ^43422 

140.91    Appendix  A  amended 31284 

150    Authority      citation      re- 
vised  31683 

150.4    Revised 6140 

Amended 43422 


Page 

150.15    (a)(7)  revised. 31683 

170.5    Revised 6140 

Amended 43422 

170.12    (b)  through  (g)  revised; 

eff .  1-30-89 52648 

170.20  Revised:  eff.  1-30-89 52648 

170.21  Revised;  eff.  1-30-89 52648 

170.31  Revised;  eff.  1-30-89 52649 

170.32  Revised;  eff.  1-30-89 52652 

171  Authority  citation  re- 
vised  30425, 

43422,  52652 

171.5  Amended;  eff.  1-30-89 52652 

171.9    Revised : 17916 

Amended 43422 

171.15    (e)  removed;  (c)  and  (d) 

amended;  interim 30425 

(d)  and  (e)  removed;  (c)  re- 
moved; eff.  1-30-89 52653 

171.21  Removed;  Interim 30425 

Removed;  eff.  1-30-89 52653 

Chapter  II — Dapartmanf  of  Energy 

420    Class  deviation 15801 

420.2  Amended 52394 

420.3  (e)  and  (f )  added 52394 

420.4  (b)(1)  revised;  (b)(4) 
added 52395 

420.12  (a)  (4)  and  (5)  and  (b) 
amended;  (a)(6)  removed;  (e) 
added 52395 

430.2  Amended 8311 

Corrected 10869 

430.22  (m)  revised 8311 

430.23  (m)  (2)  through  (7)  re- 
vised  8312 

430.21—430.27  (Subpart  B)  Ap- 
pendix M  amended 8313 

435    Added;   Interim   eff.   2-21- 

89 32545 

465    Class  deviation 15801 

600    Class  deviation 15801 

600.1—600.27  (Subpart  A)  No- 
menclature changes 5261 

600.3  Amended 8045 

600.4  (c)(2)(l)  and  (3)  revised 5261 

(a)     and     (c)(2Ki)     and     (3) 

amended 6045 

600.6  (a)(3)  revised;  (a)(4) 
added 5261 

Revised 12138 

600.7  (b)  revised 12138 

600.9  (c)(19)  revised 5261 

600.10  Revised 5261 

(a)  revised 8045 


Page 

600.14    (e)(2)  revised 5262 

(c)(  1 )  revised 8046 

(e)(l)(ii)  revised;  (f)  and  (g) 
redesignated  as  (g)  and  (h) 
and  revised;  new  (f )  added 12139 

600.19  Revised 5262 

(d)  amended 8046 

600.20  (c)  amended 8046 

600.25  (d)  revised 5262 

(d)  revised 8046 

600.26  (d)(1)  (Ui),  (iv).  and  (v) 
revised 5262 

(d)(1)  introductory  text  and 
(i)  through  (v)  revised 8046 

600.27  Amended 38940 

600.28  Added 8046 

600.29  Redesignated  from 
600.122  and  (a)(1).  (b).  (d) 
and  (f )  amended  and  nomen- 
clature change 8047 

600.30  Redesignated  from 
600.104  and  nomenclature 
changes 8046 

600.31  Redesignated  from 
600.106  and  (b)(3)  amended 

and  nomenclature  changes 8046 

600.32  Redesignated  from 
600.108    and    (d)    amended 

and  nomenclature  changes 8047 

600.33  Redesignated  from 
600.118 8047 

600.100  (a)  revised;  (b)  amend- 
ed  8046 

600.101  Amended 8046 

600.102  (c)  amended 8046 

600.103  (g)  amended 8046 

600.104  Redesignated  as  600.30 

and  nomenclature  changes 8046 

600.105  (b)(3)  amended 8046 

600.106  Redesignated  as  600.31 
and  (b)(3)  amended  and  no- 
menclature changes 8046 

(c)  revised 12140 

600.107  (a)  revised 5262 

(e)  revised 8046 

600.108  Redesignated  as  600.32 
and  (d)  amended  and  no- 
menclature changes 8047 

600.109  (d)  amended 8047 

600.110  Amended 8047 

600.  Ill    (a)(  1 )  amended 8047 

600.112    (f)(1)  amended 8047 

600.116    (g)  amended 8047 
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TITLE  10  Chapter  II— Con.  p>ge 

600.117  (d)(1)  introductory 
text  amended:  (dK3)  re- 
vised.  WX"^ 

600. 118  (b)(  1 )  revised 5262 

Redesignated  as  600.33 8047 

600.119  (b)  revised;  (OdKli)  re- 
moved: (c)(2)(U)  and  (d) 
amended 8047 

600.122  Redesignated  as  600.29 
and  (a)(1),  (b).  (d)  and  (f) 
amended  and  nomenclature 
change 8047 

600.200—600.207     (Subpart     C) 

Revised 5265 

600.200  (a)  revised:  (b)  amend- 
ed  8047 

600.203  Nomenclature 

change 804*^ 

600.204  (b)(4)  amended 8047 

600.205  Revised 8047 

600.206  Introductory  text  and 

(c)  amended 8047 

600.400—600.452     (Subpart     E) 

Added 8045,  8087 

Nomenclature  change 8047 

600.401  Heading  revised 8047 

600.402  Amended 8047 

600.406    (d)  added 8047 

600.422    Table  amended 8047 

625  Authority  citation  re- 
vised  20511 

625    Appendix  A  revised 20511 

Chaptar  III— Department  of  Energy 

730    Added 36962 

Chapter  X — Department  ef  Energy 
(General  Previtiont) 

1004    Revised 15661 

1010  Authority  citation  re- 
vised  11241.  18076 

1010.217    Added 18076 

1010.403    (a)  revised;  (f )  added....  11241 

1010    Appendix  I  revised 11241 

Appendix  I  corrected 12497 

1013    Added 44385 

1015    Added 24624 

1015.1  Introductory    text    and 

(a)  corrected 27798 

1015.2  (a)  corrected 27798 

1015.3  (c)  Introductory  text 
corrected 27798 

1015.4  (b)  corrected 27798 

1035    Heading  revised 38940 

1035.1    (a)  revised 38940 


P»«e 

1035.2    Revised 38940 

1035.4    Amended 38940 

1035.15    Amended 38940 

1035  Appendix  A  amended. 38940 

1036  Added:          nomenclature  < 
change 19172, 19204 

1036.105    (gK3).  (t)(3),  (w),  (x), 

(y),  and  (z)  added 19172 

1036.110    (c)(1)  added. 19173 

1036.215    (a)  added 19173 

1036.312  (b)(1).  (d)(1).  (f).  and 

(g)  added 19173 

1036.313  (a)(1)  added 19173 

1036.314  (d)(1)  (V).  (vl).  (vU). 

and  (vlU)  added 19173 

1036.315  (c)  added 19173 

1036.411  (c)(1).  (f)(1).  (h).  (i), 

and  (j)  added 19173 

1036.412  (a)(1)  added 19173 

1036.600—1036.615  (Subpart  F) 

Added 19173 

Title  10 — Proposed  Rules: 

0—171  (Ch.  I) 7534. 

29912.  36989.  43896,  49886 

2  416, 

'i'ioi,"MM.  11310,  14811,  16131,  20335, 

25345.  32913,  44411 

15  39480 

19 ■■     45768 

20 Z"!!!.!!!! S2914,  41342,  4389«.  44014 

21  44694 

26 !!""'..!"!!*. 36795,  3683 1 

31 2853 

34 „ 8460,  18096 

35 'Z 18845,39746 

40 10252, 13128,  32396 

5oZr. 5»85- 

6159,  7634,  8924,  11311,  12426,  16435. 

19930,  20856,  261B9,  26447.  27174, 

27701,  32624.  32913,  32919.  36335. 

36338.  40432.  41178,  41607,  44594. 

47822,  49997.  52716 

61 16131 

52  32060.  4 1609 

55 52716 

"■""■""" 16131 


80, ,,,•.••••••••••••••••••••••••"•••••""•••*•••"""•••"* 

ai  17709 

62"!!:"!Z""""!"! 1826 

71   21650.  23484.  38297.  61281 

73  7534 

76 '""ZZ 13276.36827 

100  50232 

140ZZZZZZ!Z 15049.40233 

15o!.r. 31880 

170        24077 

mZZZZZZZZZZ...... 24077 

430 30, 

7110. 17712.  37416.  39403.  47646.  48798 


DECEMBER  1988 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


ss 


435 32847 

600 44716 

780 1594 

746.. 45661.  48746 

788 44602,  49676 

TITLE  11— FEDERAL  ELEaiONS 

Tide  11— Proposed  Rules: 

100 36827 

102 6277.6916 

•  106 .% 6277.  6916.  38012.  40070 

109.^ 416,  40070 

110 2600.  35827,  35829 

US 49193 

114 416,  35827.  40070.  49193 

116 49193 

TITLE  12— BANKS  AND  BANKING 

Chapter   I — Comptroller   of  the   Cur^ 
rency.  Department  of  the  Treasury 

4.1a    (b)(1)  table  amended 6573 

(a)  (20)  and  (21)  revised 20611 

5.11    (g)  removed. 18546 

5.14    Added 18546 

5.20  (d)(l)(lil)  revised:  (h)  re- 
moved  18546 

5.21  (c).  (d).  and  (f)  revised;  (g) 
and  (j)  removed;  (h)  and  (i) 
redesignated  as  (g)  and  (h); 

new  (g)  revised 18546 

5.22  (e)  removed 18546 

5.24    (e)  removed 18546 

5.26  (d)  revised:  (i)  removed 18546 

5.27  (f )  removed 18546 

5.30  (h)  removed 18546 

5.31  (1)  revised:  (k)  removed 18546 

5.33  (b)  (3)  through  (6)  redes- 
ignated as  (b)  (4)  through 
(7):  (b)(2)  concluding  text 
designated  as  (b)(3)  and  re- 
vised; (h)  and  (i)  removed 18547 

5.34  (e)  removed 18547 

5.35  ( g)  removed 18547 

5.40    (j)  removed 18547 

5.42    (f )  removed. 18547 

5.46  (fKl)(U).  (2).  (3).  (5).  and 
(6)  and  (g)(1)  revised;  (g)(3) 
added;  (1)  removed 18547 

5.47  (1)  removed 18548 

5.48  (g)  removed 18548 

5.50  (f)(5)  revised:  (1)  re- 
moved  18548 

7.5015    Revised 51535 


Piwe 

7.8000    (d)  added. 51535 

8    Authority  citation  revised 48627 

8.1  Revised;  eff.  1-3-89 48827 

8.2  (a)  table  revised;  eff.  1-3- 

89 48627 

11.410    (e)(2)  amended 43678 

11.590    Amended 43678 

11.844  (OdKiv)  (D).  (E).  and 
(F)  and  Instructions  amend- 
ed  43878 

18    Revised. 3866 

21.11  (b)(5).  (c)  (2)  and  (3).  and 
(e)  through  (h)  republished; 
(a),  (b)  (1).  (2),  (3)  and  (4). 
(c)(1)  and  (d)  revised;  inter- 
im  7884 

29  Note  added 7891 

Removed;  eff.  10-1-88 7891 

30  Removed 7891 

32.2    (d)  revised  (temporary) 23753 

(d)  corrected 40721 

32.8    (a)(3)  and  (b)  amended 2998 

34  Authority  citation  revised 7891 

34.1—34.4  (Subpart  A)    Heading 

added 7891 

34.4    Added 7891 

34.5—34.12  (Subpart         B) 

Added 7891 

35  Revised 28376 

Chapter  II — Federal  Reserve  System 

201.51  Revised 32603 

201.52  Revised 32603 

202    Determination 26987.  45756 

202  Supplement  I  amended. 11045 

203  Revised 31687 

Data  reporting 47662 

203    Appendix  A  revised. 52657 

204.9    (a)  revised 49116 

204.132    Added 24931 

205  Supplement  II  amended 11046 

205.6    (c)  revised 52653 

206  Supplemental  notice 492 

207  OTC  margin  stock  list 2999, 

15195,  28189,  43679 
OTC  margin  stock  list  at  53 
FR  15195  corrected 17689 

208  Authority  citation  revised; 
section  authority  citations 
removed 20811 

208.15  (aKDdv)  and  (2),  (b)(1). 
(d)(3).  (e)(4).  (f)(1)  and 
(2)(vi)  revised;  (a)(4)  added....  20812 

208.16  Supplemental  notice 492 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  19U 


TITLE  12  Chapter  II— Con.  Pwe 

210  Heading  and  authority  ci- 
tation revised 21984 

210.1—210.15       (Subpart       A) 

Heading  revised 21984 

210.1  Revised 21984 

210.2  (e),  (f).  (g)  undesignated 
flush  text  and  (j)  revised;  (g) 
footnote  2  removed:  (k)  and 
(1)  redesignated  as  (1)  and 
(m);  new  (k)  added:  new  (1) 
introductory  text  and  un- 
designated flush  text  re- 
vised  21984 

210.3  (b)  revised 21984 

210.6  (a)(1)  revised 21984 

210.7  (b)  revised 21985 

210.9  (e)  amended:  footnote  3 
redesignated  as  footnote  2 21985 

210.10  Revised 21985 

210.12  Revised 21985 

210.13  (a)  revised 21986 

211.5    (f)  revised 5363 

220  OTC  margin  stock  list 2999, 

15195.  28189.  43679 
OTC  margin  stock  list  at  53 

PR  15195  corrected 17689 

220.2  (r)  introductory  text  re- 
published: (r)(4)  added 30831 

221  OTC  margin  stock  list 2999, 

15195, 28189,  43679 
OTC  margin  stock  list  at  53 
PR  15195  corrected 17689 

224  OTC  margin  stock  list 2999, 

15195,  28189.  43679 
OTC  margin  stock  list  at  53 

PR  15195  corrected. 17689 

225.2  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(i)  through  (n):  new  (a)  and 

(h)  added:  new  (b)  revised 37744 

225.51—225.52       (Subpart       F) 

Added 37744 

225  Appendices  heading  re- 
vised  37744 

225. 145    Added. 37746 

226  Determination 3332 

226.19    (b)(2)(vUi)  corrected 467 

226    Appendix  H  corrected 467 

Supplement  I  amended 11050. 

11058 

Supplement  I  corrected. 13379 

227.11—227.16       (Subpart       B) 

Staff  guidelines 29225 

227.14    Exemption    granted    in 

part 29223 


Pace 

229    Added 1 1837 

Revised. 19433 

229.2    (r).  (s).  (z)  and  (dd)  re- 
vised: interim 31292 

(z)(4)  revised 44324 

229.11  Eff.  to  9-1-90 19372 

229.12  Eff.  9-1-90 19372 

229.16    (b)(2)  footnote  1  added: 

interim 31292 

(b)(2)  amended 44324 

229.30  (aKl)  revised:  interim 31292 

229.31  (a)(1)  revised:  interim 31292 

229    Appendix     A     corrected...24251. 

31416 
Appendixes     A,     C     and     E 

amended:  interim 31293 

Appendix  F  added 32356 

Appendix  E  amended 44325 

Appendix  F  amended 44328.  51748 

Appendix  P  amended:  correc- 
tion  47524 

261    Revised 20815 

261.5    (d)(5)  correctly  revised 23383 

265.2    (f)(26)  amended; 

(f  )(26)(iii)  added 5152 

(b)(12)  added 11641 

(c)(36)  added. 12510 

(b)(13)  added 15801 

(c)(18)     revised:     (c)(19)     re- 
moved: (f)(17)  amended 22130 

Chapter  III— F«d«ral  Deposit 
Insuranc*  Corporation 

303  Authority  citation  re- 
vised  521 12 

303.4    (bX3)       revised;       (bK6) 

added 52112 

308    Revised. 51688 

310.13    (a)  amended. 7340 

324.2  Revised. 22133 

(a)(3)  correctly  revised 36963 

324.3  (a)(2)  revised 22134 

324.6    (c)  revised 22134 

324.6  (d)  revised 22134 

324.7  (a)  and  (b)(6)  introducto- 
ry text  revised 22134 

326    Heading  and  authority  ci- 

tetion  revised 17917 

326.0  Introductory  text  and  (a) 
amended n917 

326.1  (a),  (c).  and  (d)  revised 17917 

326.2  Revised 17917 

326.3  (a)  and  (c)  amended. 17917 

326.4  (a)  amended 17917 
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Pace 

326.5  (a),  (c).  and  (d)  amended: 

(b)  removed;  OMB  number 17917 

326.6  Amended 17917 

326.7  Amended 17917 

326.8  (a)  amended:  footnote  3 
added 17917 

329  Authority  citation  re- 
vised  47523 

329.1  Footnote  1  removed; 
footnote  2  redesignated  as 
footnote  1  and  revised 47523 

336    Revised 47930 

337.4  (a)(2)(vi)  correctly  redes- 
ignated  as   (a)(2)(v):   (h)(3) 

corrected 597 

(hKl).  (2).  and  (3)  corrected 2223 

338.1    (f)  revised 30837 

338.4    (aK2)(i)(G)  and 

(ii)(C)(lM«)  revised 30838 

346.23    Amended 21986.  51094 

Choptor  V— Fodoral  Homo  Loon  Bonk 

DOoro 

500.13    (a)  amended 33104 

500.19    Revised 33104 

500.21    Removed 33104 

501.10  Introductory  text  re- 
vised  „ 1003 

(a)  revised 33104 

501.11  Heading  and  (a)  revised; 

(i)  added 1003 

(d)  revised 33104 

505.4    (d)  and  (e)  revised 16055 

510a.6    Revised 30251 

522.10    Revised 18262 

522.26a    Added;   eff.   to   12-31- 

88 44396 

522.72    Revised 52655 

524.6    Amended 30252 

525    Authority  citation  revised; 

section    authority    citations 

removed 320 

525.1    Revised 320 

545.33    (e)     introductory     text 

and  (4)  revised;  (f)  removed; 

(g)  and  (h)  redesignated  as 

(f )  and  (g):  new  (h)  added 18265 

545    Appendix  removed 18266 

547  Interim  procedures 13105 

Interim  procedures  removed 43852 

548  Interim  procedures 13105 

Interim  procedures  removed 43852 

549  Interim  procedures 13105 

Authority  citation  revised 25132 

Interim  procedures  removed 43852 


pmv 
549.5-1    (bK5)  revised;  author- 
ity citation  removed 25132 

561.13    Revised 334 

561.15    Removed 352 

561.16c    (a),  (c)  and  (d)  revised; 

(e)  and  (f)  added 352 

563  Authority  citation  re- 
vised.  11245.  18266 

Interim  procedures 13105 

Interim  procedures  removed 43852 

563.9-3    (b)(4)  revised 361 

563.9-9  Heading,  (a)(1),  (b), 
and  (c)  revised:  (a)  (2)  and 
(3)  and  (d)  redesignated  as 
(a)  (3)  and  (4)  and  (f);  new 
(a)(2).  (d).  and  (e)  added; 
new  (f )  revised 18266 

563.13  (b)(4)(i)(D)  and  (U)(B) 
revised:  (b)(4)(i)(F)  added 353 

(a)  revised 369 

(b)(2)(iv)  revised 11245 

563.13-3    Added  (temporary) 27155 

Removed 27814 

Added 27816 

563. 14  Added 369 

563.14-1    Added 371 

563.17-1    (cK8)  revised 20612 

563.17-la    Added 382 

563.17-2    (a)  and  (b)  revised 353 

563.17-5    (a)(4).  (c).  (e)  heading 

and  (2),  (g)(2),  and  (3)(11)  (B) 
and  (C)  revised:  (g)(3)(ll)(D) 
redesignated  as  (g)(3Mii)(E) 
and  revised;  (a)(13)  and  new 

(g)(3)(ii)(D)  added 27672 

563.18    (d)  revised 11243 

563.22    (e)(l)(xil)  amended 20612 

563.23-1  Heading  and  (b)  re- 
vised; (c)  through  (f)  re- 
moved  336 

563.23-3    (c)  and  (d)  revised;  (e) 

added 336 

563.23-4    Added 388 

563.31    (bKl)  revised 20612 

563.41  Heading  and  (a)  re- 
vised  31701 

563.43    (a)  revised. 31701 

563.45    (c)     and     (d)     revised; 

Form  AR  amended 1004 

563.47    Added 361 

563b.3    (g)(4)  added 2478 

563c.ll    Removed 337 

563C.14    (f)  eff.  date  corrected 

to  1-1-88 6792 

564.2    (b)(3)  removed 8169 
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TITLE  12  Chapter  V — Con.  Pwe 

564.9    Revised 8169 

564    Appendix  amended 8170 

569a    Interim  procedures 13105 

Authority  citation  revised 25132 

Interim  procedures  removed 43852 

569a.7    Revised 25132 

569b    Interim  procedures 13105 

Interim  procedures  removed.....  43852 

569c    Interim  procedures 13105 

Added 25132 

Interim  procedures  removed 43852 

569c.ll    (aK6)  revised. 30687 

570.13    (c)  revised 27675 

571.1a  (a)  introductory  text 
amended;  (b)(3).  (c).  and  (d) 

revised 353 

571.1b    Added. 383 

571.17  Removed. 45455 

571.18  Added 388 

574.4  (eXl)(i)  and  (3)  revised; 

(f  K2)  amended 33106 

574.5  (a)(1)  amended 33107 

574.6  (bKl)  revised;  (b)  (3).  (4) 
and  (5)  removed;  (b)  (6) 
through  (9)  redesignated  as 
(b)  (3)  through  (6);  new  (b) 

(4)  through  (6)  amended 33107 

574.8  (a)(1)  (i)  and  (v)  re- 
moved; (a)(1)  (11).  (ill).  (Iv). 
and  (vi)  and  (2).  (3)  and  (4) 
redesignated  as  (a)(1)  (1) 
through  (Iv)  and  (3),  (4)  and 
(5);  new  (a)(2)  added;  new 
(a)  (3).  (4)  introductory  text 

and  (11).  and  (5)  revised 33107 

(a)(l)(iii)(A)  removed; 
(a)(l)(iii)(B)  redesignated  as 
(a)(l)(lllKA);  (b)(l)(U)  re- 
vised  47942 

574.100    Added 33108 

575  Added 43852 

576  Added „ 43857 

577  Added 43858 

583    Authority  citation  revised; 

section    authority    cltatloiis 
removed 321 

583.5  Revised 1004 

683.6  Revised 321 

583.27    Added 321 

584.2    Heading,  (b)  and  (c)  re- 
vised.  322 

684.2a    Added 323 

584.2-1    Heading    and    (a)    re- 
vised; (b)(12)  added. 323 

684.2-2    Revised 323 


Chapter  VI— Farm  Credit 
Administration 


P*te 


600    Revised 16693 

606    Added       (effective       date 

pending) 19889 

Ef  f .  7-6-88 25481 

611  Authority  cltetion  re- 
vised  12140, 

16695.  18810.  39080 

611.100  (Subpart  A)    Removed 

(effective  date  pending) 50392 

611.310—611.340  (Subpart  C) 
Added  (effective  date  pend- 
ing)  50392 

611.400  Removed:  new  611.400 
redesignated  from  611.1020 
and  heading  revised  (effec- 
tive date  pending) 50393 

611.411  (Subpart  D)  Heading 
revised  (effective  date  pend- 
ing)  60393 

611.500—611.626  (Subpart  E) 
Revised  (effective  date 
pending) 50393 

611.1000—611.1040  (Subpart  P) 
Revised  (effective  date 
pending) 50396 

611.1020  Redesignated  as 
611.400  and  heading  revised 
(effective  date  pending) 50393 

611.1122  (a)  (5)  and  (6)  and  (e) 
(11)  through  (16)  redesig- 
nated as  (a)  (6)  and  (7)  and 
(e)  (16)  through  (21);  new 
(e)  (11)  through  (16)  and 
(a)(6)  and  (k)  added:  (g)  re- 
vised (effective  date  pend- 
ing)  60396 

611.1123  (aK9)  redesignated  as 
(a)(ll);  new  (a)  (9).  (10),  and 
(c)  added  (effective  date 
pending) 60396 

611.1136    Revised         (effective 

date  pending) 27155 

Ef  f .  9-13-88 36303 

611.1140—611.1142   (Subpart  J) 

Removed 12140 

611.1140    (Subpart    J)    Added: 

Interim 16696 

(d)  revised;  (e)  added 29446 

811.1146    Added 39080 

611.1162    (c)  added. 18810 

611.1166    (d)  added 18810 

611.1172    (c)  and  (d)  added. 18810 


Page 

611.1174  (c)  removed;  (d) 
through  (f)  redesignated  as 
(c)  through  (e);  new  (d) 
amended;  new  (c)(6)  revised; 
new  (f)  added 18810 

611.1190—611.1198  (Subpart  O) 
Added  (effective  date  pend- 
ing)  50396 

612  Authority  citation  revised; 
section  authority  citations 
removed 22136 

612.2150    (e)  added 22136 

612.2200    Removed      (effective 

date  pending) 50399 

614  Authority  citation  re- 
vised  35461 

614.4341    Revised 776 

Correctly  revised 3191 

614.4365-614.4368  (Subpart  K) 
Revised       (effective       date 

pending) 36461 

Eff.  in  part  10-14-88 45076 

614.4367  (c)(1)  and  (d)(1)  effec- 
tive date  deferred  in  part 45076 

614.4440—614.4444  (Subpart  L) 
Revised       (effective       date 

pending) 35462 

Eff.  10-14-88 45076 

614.4440    (c)  revision  eff.   2-2- 

88 2826 

614.4442    Revision  eff.  2-2-88 2826 

614.4610—614.4522  (Subpart  N) 
Heading     added     (effective 

date  pending) 35464 

Heading  eff.  10-14-88 46076 

614.4612    Added  (effective  date 

pending) 35454 

Eff.  10-14-88 46076 

614.4513    Revised         (effective 

date  pending) 35454 

Eff.  10-14-88 45076 

614.4614    Added  (effective  date 

pending) 36464 

Eff.  10-14-88 46076 

614.4515—614.4519  Added  (ef- 
fective date  pending) 35455 

Eff.  10-14-88 45076 

614.4520  Redesignated  as 
614.4525  (effective  date 
pending) 36464 

Added  (effective  date  pend- 
ing)  36466 

Redesignation  and  addition 
eff.  10-14-88 45076 

614.4521  Added  (effective  date 
pending) 35456 


Pace 

Eff.  10-14-88 46076 

614.4522    Added  (effective  date 

pending) 35456 

Eff.  10-14-88 46076 

(c)  (2)  and  (3)  correctly  re- 
vised  52401 

614.4525  Redesignated  from 
614.4520       (effective       date 

pending) 36464 

Eff.  10-14-88 46076 

615  Authority  citation  re- 
vised  12141. 

27156.  35457,  39247.  40046 

616.5200—615.5215  (Subpart  H) 
Revised  (effective  date 
pending) 39247 

615.5215    Amended      (effective 

date  pending) 40046 

615.5220-616.6240  (Subpart  I) 
Removed  (effective  date 
pending) 39250 

615.5220—615.5250  (Subpart  I) 
Added  (effective  date  pend- 
ing)  40046 

615.6260—616.6280  (Subpart  J) 
Revised  (effective  date 
pending) 40047 

615.6290    Revised         (effective 

date  pending) 35457 

Eff.  10-14-88 45076 

615.6330   (Subpart  K)    Revised 

(effective  date  pending) 40048 

615.5350-615.5370  (Subpart  L) 
Removed  (effective  date 
pending) 40049 

615.5390—615.5430  (Subpart  M) 
Removed  (effective  date 
pending) 40049 

615.5440  (Subpart  N)    Removed 

(effective  date  pending) 40049 

615.5660  (Subpart  R)    Added 12141 

Addition  confirmed 27166 

617  Heading  and  authority  ci- 
tation revised 27156 

617.7000-617.7090  (Subpart  A) 
Removed      (effective      date 

pending) 27156 

Removal  eff.  9-13-88 36303 

618  Authority  citation  re- 
vised  36305, 

35457,  39250 
618.8030    (b)    (6)    and    (7)    re- 
moved; (b)  (2)  through  (5) 
and  (8)  through  (13)  redesig- 
nated  as    (b)   (3)    through 
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(12):  new  (b)  (4),  (6),  (8)  and 
(11)  amended:  new  (bK2) 
added:  heading,  (a),  (b)  in- 
troductory text,  (1)  and  new 
(3)    revised    (effective   date 

pending) 35305 

Eff.  10-13-88 40867 

618.8100  (Subpart  D)    Removed 

(effective  date  pending) 60399 

618.8160  (Subpart  E)    Removed 

(effective  date  pending) 50399 

618.8310    (b)(1)       introductory 
text  revised  (effective  date 

pending) 35457 

Eff.  10-14-88 45076 

618.8320    (b)  (9)  and  (10)  added 

(effective  date  pending) 35457 

Eff.  10-14-88 45076 

618.8325    (a)  and  (b)  revised  (ef- 
fective date  pending) 35458 

Eff.  10-14-88 45076 

618.8440    Added  (effective  date 

pending) 39250 

620    Authority      citation      re- 
vised  3335, 

16697,  50399 

620.1  (a)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.2  (k)  revised  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

620.3  (J)(3)  introductory  text 
and  (1)  revised:  (J)(3)(ii)  re 
designated  as  (J)(3)(ili)  and 
Introductory  text  revised 
and  (E)  and  (O)  amended; 
new  (JK3)(U)  added:  inter 
im 3335 

(c)  and  (JK3Ki)  introductory 
text  amended  (effective  date 
pending) 3337 

Eff.  3-8-88 7340 

(jK3Kii)  revised  (effective 
date  pending) 16697 

Eff.  6-13-88 21986 

620.10  (a)     revised     (effective 

date  pending) 3337 

Eff.  3-8-88 7340 

620.11  (b)  (2)  and  (4)  revised 
(effective  date  pending) 3337 

Eff.  3-8-88 7340 

620.20    (b)  and  (c)  revised  (ef- 
fective date  pending) 3337 

Eff.  3-8-88 7340 


Pige 
620.30—620.32       (Subpart      D) 

Added. 50399 

621.2  (aK18Ki)  removed: 
(aK18)  (U),  (Ul),  (Iv)  and  (v) 
redesignated  as  (a)(18)  (1). 
(U),  (Hi),  and  (iv);  (a)(24)  re- 
moved (effective  date  pend- 
ing)  3338 

Eff.  3-8-88 7340 

621.4  Heading  revised  (effec- 
tive date  pending) 3338 

Eff.  3-8-88 7340 

622  Authority  citation  revised: 
section  authority  citations 
removed 27284 

622.2    (d)  revised  (effective  date 

pending) 27284 

Eff.  9-13-88 35306 

622.51—622.60  (Subpart  B)  Re- 
vised (effective  date  pend- 
ing)  27284 

Eff.  9-13-88 35306 

623  Authority  citation  revised: 
section  authority  citations 
removed 27285 

623.2    (d)    amended    (effective 

date  pending) 27285 

Eff.  9-13-88 35306 

624  Revised  (effective  date 
pending) 40050 

Chapfor  VII— Notional  Crodit  Union 
Administration 

Chapter        VII    Interpretation 

and  policy  statement 18268 

701  Authority  clUtlon  re- 
vised  19748 

701.6    (a)  revised 19748 

701.10    Removed 4845 

701.20  (c)  revised 9611 

701.21  (1)  added:  Interim 19751 

(cK7)  revised 29645 

701.23  (aK3)  removed; 
(b)(l)(iv)  revised 4844 

701.24  Revised 19747 

701.32  Added:  interim 50920 

701.33  Revised 29642 

701.35    (c)  revised 19748 

703  Authority  citation  re- 
vised.  4844,  19752 

Interpretation      and      policy 

statement 18268 

703.1    Revised 4844 

Revised;  interim 19752 
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Pa«e 
703.2    (o)  revised 4844 

703.4  (a)  revised:  interim 19752 

704    Revised 42943 

725.2  (h)  through  (p)  redesig- 
nated as  (1)  through  (q);  new 

(h)  added 22472 

725.5  (c)  amended 22472 

741.5  Redesignated     as     741.6; 

new  741.5  added 50920 

741.6  Redesignated  as  741.7; 
new  741.6  redesignated  from 
741.5;  interim 50920 

741.7  Redesignated  as  741.8; 
new  741.7  redesignated  from 
741.6;  interim 50920 

741.8  Redesignated  as  741.9; 
new  741.8  redesignated  from 
741.7;  interim 50920 

741.9  Redesignated  as  741.10; 
new  741.9  redesignated  from 
741.8;  interim 50920 

741.10  Redesignated  as  741.11; 
new  741.10  redesignated 
from  741.9;  interim 50920 

741.11  Redesignated  from 
741.10;  interim 50920 

745    Appendix  amended 22473 

747  Authority  ciUtion  re- 
vised  29447 

747.501—747.507     (Subpart     E) 

Heading  revised 29447 

747.501  Revised 29447 

747.502  Revised 29447 

747.503  Revised 29447 

747.505  Revised 29448 

747.506  Redesignated  as 
747.507;  new  747.506  added 29448 

747.507  Redesignated  from 
747.506 V 29448 

748.0  (b)  amended 4845 

748.1  (c)  revised 26232 

761    Removed 29646 

790  Heading  and  authority  ci- 
tation revised 29647 

790.1    (b)  revised 29647 

790.10    Removed 29647 

790.40—790.49  (Subpart  C)  Re- 
designated  as   791.9—791.18 

(Subpart  C)  and  revised 29647 

Correctly  removed 34481 

790  Appendix  A  removed 29647 

791  Revised 29647 

Authority    citation    correctly 

revised 34481 

795    Revised  (OMB  numbers) 3001, 

29652 


Pace 

795.1    (b)  table  amended  (OMB 

numbers) 1005 

Chapter  XI — Fodorai  Financial 
Institutions  Examination  Council 

1101    Authority      citation      re- 
vised  7341 

1101.3  (e)  revised 7341 

1101.4  (b)(l)(vU)    and    (5)    re- 
vised  „ 7341 

Title  12— Proposed  Rules: 

3 .: 8550 

8 31705.  34307,  36556 

203 17061 

205 48914 

208 19308 

220 14812 

225 8550,  21462.  48915 

226 467.  38020.  48925.  51785 

229 24093. 

24315.  32359.  44335,  44343.  44352, 

46976 

303 36464.  41180 

308.... 5392.  9406 

325 8550 

330 39746 

336 26262 

346 4 1 180 

354 47723 

500—592  (Ch.  V) 41343.  44436 

509 40432 

512 40432 

522 13282,  40449.  44437 

523 30686 

536 25500 

541 13282.40449 

542 13282,  40449 

543 13282,40449 

544 13282,  40449 

646 13282.  16147.  40449 

647 13282,  40449 

548 13282,40449 

549 13282.40449 

561 51800 

563 13131. 

13133.  13282.  15230.  45484,  51800 

563c 23244.  31363.  35319 

569a. 13282.  40449 

569b 13282.  40449 

569c 13282.  25169.  40449 

571 13133. 13282,  23244,  31363,  35319 

575 21474 

576 21474 

577 21474 

584 21838 

588 13133 

611 4416.  16934.  16936.  20637.  43897 

612 20637 

613 , 44438 
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DECEMBER  1988 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


•1 


Title  12 — Proposed  Rules — Con,       Pve 

614 4417. 

15402.  16937.  16963.  39609.  44438. 

45101 

615 *M2. 

15402.  16937.  16948,  16963.  30071. 

34100.  39099.  44438 

616 4**38 

617 18936 

618 1S402. 

16937.  16948. 16963,  20637.  20647. 

44438 

619 44438 

620 20637.  39609 

621 39609 

622 16966 

623 1«»«« 

624 18W8 

701...4902.  22656,  41609-41613.  42953-42955 

704. 20122 

711 41614 

761 *«56 

790 4996.  42955 

791 4996 

792 42956 

796 42955 

iniE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I — Small  Bu«in*s* 
Administration 

101.3-2    Amended 36005 

105.503  (aKl)  and  (b)(2)  re- 
vised  38941 

108  Regulations  at  51  FR 
20770-20782  and  52  FR 
27675-27679  confirmed;  au- 
thority citation  revised. 10243 

108.5    (d)  amended 10243 

108.8  (dK3)  amended;  (dK7)  re- 
vised  10244 

108.502-1    (d)      (1)      and      (2) 

amended 35458 

108.503-3  (f)  introductory  text 
revised;  (f)(3)  removed;  in- 
terim.  10243 

108.503-4    (c)(2)  amended 35458 

108.503-5    (d)(2)  revised;  OMB 

number 10244 

108.503-9    (a)(8)  amended 35458 

108.503-10    Corrected 1468 

108.503-15    (b)  revised;  (c)  and 

(d)  removed;  Interim 10243 

108.505  (f)(2)(iv)  correctly  re- 
vised  1468 

116    Revised. 32202 


Eff.  date  deferred  to  11-28- 

88 41149 

115    Appendix  B  corrected. 34872 

120.403-1    Amended 35459 

120.605-1    Amended 7345 

120.605-2    Redesignated  as 

120.605-3;      new      120.605-2 

added 7345 

120.605-3    Redesignated      from 

120.605-2 7345 

120.703    (a)(1)  revised 7345 

120.705  Redesignated  as 
120.706;  new  120.705  added. 7345 

120.706  Redesignated  as 
120.707;  new  120.706  redesig- 
nated from  120.705 7345 

120.707  Redesignated  as 
120.708;  new  120.707  redesig- 
nated from  120.706 7345 

120.708  Redesignated  as 
120.709;  new  120.708  redesig- 
nated from  120.707 7345 

120.709  Redesignated  as 
120.710;  new  120.709  redesig- 
nated from  120.708 7345 

120.710  Redesignated  as 
120.711;  new  120.710  redesig- 
nated from  120.709 7345 

120.711  Redesignated  as 
120.712;  new  120.711  redesig- 
nated from  120.710 ....7345 

120.712  Redesignated  as 
120.713  and  revised;  new 
120.712  redesignated  from 
120.711 7345 

120.713  Redesignated  from 
120.712  and  revised.. 7345 

120.809  Revised 7346 

120.810  Added 7346 

121  Authority  citation  re- 
vised.  30670,  32373 

121.1  (dK2)  Table  2  amended 32373 

121.2  Footnote  19  revised 10245 

(d)(2)  Table  2  revised 18823 

(d)(2)  Table  2  amended 18821. 

36070,  43425 

(d)(2)  Table  2  corrected 21547 

(d)(2)  Table  2  text  and  revi- 
sion eff.  date  corrected 26426 

(d)(2)  Table  2  amended;  inter- 
im  29877.  47664 

122.7-3    Amended 36469 

122.55-3    Amended 36459 

123  Authority  ciUtlon  re- 
vised  52113 


Pace 

123.3  Amended. 52114 

125  Authority  citation  re- 
vised  4009 

125.10    (b)  amended. 4009 

133.1  (c)  table  revised  (OMB 
numbers) 9612 

136    Added 19760 

140  Authority  citation  re- 
vised  , 4113 

140.2  (c)  introductory  text 
amended:  (c)  (1)  and  (2)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

and  (J)  added. 1607 

140.4  (a)(4)(l)  removed;  (a)  in- 
troductory text  and  (4)(ii), 
(b)(1)  introductory  text,  (i), 
and  (iii),  (2)  introductory 
text,  (11),  and  (111),  (3).  (4)(vl) 
and  (5)  revised;  (a)(4)  redes- 
ignated as  new  (a)(4)(i)  and 
revised;  (a)(4)  heading 
added 1607 

(c)  redesignated  as  (e);  new 
(c),  (d).  (f).  and  (g)  added 1608 

140.6  Added 4113 

143    Added 8048.  8087 

145    Added;  nomenclatiu*e 

change 19176.  19204 

145.105    (p)(2)  and  (w)  added 19176 

145.110    (a)(l)(ilKC)  (3).  (.4)  and 

(5)  added „ 19176 

145.313  (bK3)  added 19176 

145.314  (b)(2)  (i)  and  (ii) 
added 19176 

145.412  (b)(3)  added 19176 

145.413  (b)(2)  (i)  and  (U) 
added 19176 

150.7  Corrected 9726 

Chapt«r  III — Economic  Dovolopmont 
Administration,  Ooportmont  of 
Commorco 

302.7  Regulation  at  51  FR 
24303  confirmed 50206 

302.8  (a)(3)  revised;  interim 50207 

308  Authority  citation  re- 
vised  12511 

308.5    (c)(2)  revised;  interim. 12511 

309.2    Regulation     at     52     FR 

16293  confirmed 50208 

309.15    (a)  through  (c)  revision 

at  61  FR  23043  confirmed 13252 

309.18    (b)   revision   at   51   FR 

23043  confirmed 13252 


309.26    Regulation    at    51    FR 

37176  confirmed 51237 

314.5    Regulation     at     49     FR 

22464  confirmed 51237 

Title  13— Proposed  Rules: 

105 24727 

108 36737.  41351 

120 33141 

121 15232. 

20857.  30689.  30691.  32821.  36990 

IM 52187 

123 29691.  33494 

124 21482.  48550 

125 — : 22015.  47546 

129 49675 

143 44716 

TITLE  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Fodoral  Aviation  Admin- 
istration, Doportmont  of  Transpor- 
tation 

1.1  Amended 34210 

1.2  Amended 34210 

13    Authority  citation  revised...33783. 

34653 

13.1    (a)  revised 33783 

13.3    (a)  revised;  (b)  amended 33783 

(b)  corrected 35255 

13.15  Revised 34653 

13.16  Revised 34654 

13.20    (a)  revised 33783 

13.31    Revised 34655 

13.201—13.235       (Subpart       G) 

Added 34655 

13.220    (i)(2)  corrected. 39404 

21    Special  FAA  conditions 1745, 

1746,      2722-2734,      8868,      13114, 
14784.  15018,  17171.  26038,  34276. 
37990,  39448,  47666 
Special  FAA  conditions;  eff.  1- 

6-89 49297 

Special  FAA  conditions;  eff.  1- 

11-89 49851 

21.93    (b)  introductory  text  re- 
vised; (bK4)  added 3539 

(b)(2)  revised 16365 

(b)(3)  revised 47399 

21.115    (a)  amended 3640 

21.165    (b)  revised;  eff.  1-3-89 48521 

23    Special  FAA  conditions 1745, 
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TITLE  14  Chapter  I— Con.  Pmce 

1746,     2722-2734.     13114.     14784. 
15018,  37990.  39448. 47666 

Authority  citation  revised 26142 

Special  PAA  conditions;  eff .  1- 

6-89 49297 

Special  FAA  conditions:  eff.  1- 

11-89 49851 

23.2    Revised 30812 

23.561  (b)  and  (d)  revised 30812 

23.562  Added 30812 

23.783    (c)  revised;  (d)  and  (e) 

added 30813 

23.785    Revised 30813 

23.787    Heading,  (c).  (e).  and  (g) 

revised 30814 

(c)  corrected 34194 

23.807    (d)  (3)  and  (4)  removed; 
(a)(1)  and  (b)  introductory 

text  revised 30814 

(b)  introductory  text  correct- 
ed  34194 

23.81 1    Added 30814 

(a)  introductory  text  correct- 
ed  34194 

23.813    Added 30815 

23.967    (e)(1)  revised. 30815 

23.1411    (b)(2)  revised 30815 

23.1413    Revised. 30815 

23.1457    Added. 26142 

23.1459    Added 26143 

25    Special  FAA  conditions 8868, 

17171,  26038,  34276.  47666 
Authority     citation     revised; 
section    authority    citations 

removed. 16366 

Authority  citation  revised 26143 

25.25    (a)(2)     amended;     (aK3) 

added 16365 

25.561  (b)(3)  (i),  (U).  (iU)  and 
(Iv)  revised;  (b)(3Kv)  and  (d) 
added 17646 

25.562  Added 17648 

25.785    (a)  revised 17647 

25.853    (a-1)  revised 32573 

25.1457    (c)    (1),    (2),    (3),    and 

(4)(i)  revised:  (cK5)  added 26143 

25.1459    (aK4)       revised;       (e) 

added 26144 

25    Appendix  F  amended 32573 

Appendix  F  corrected 37542,  37671 

27    Authority  citation  revised 26144 

27.67    (c)  removed;  (b)  revised 34210 

27.361    Revised. 34210 

27.833    Added 34210 

27.859    (c)  revised;  (d)  through 

(k)  added 34211 


Pace 

27.901  (b)(1)  revised;  (b)  (2), 
(3)  and  (4)  amended:  (bK5) 
added 34211 

27.903    (a)  and  (b)  revised. 34211 

27.923  (c),  (d),  (e)  and  (J)  re- 
vised; (k)  added 34212 

27.927    (b)(3)  revised 34212 

27.954  Added 34212 

27.955  Revised. 34212 

27.961    Revised 34212 

27.963    (e)  and  (f )  added 34213 

27.969    Revised 34213 

27.971    Revised 34213 

27.975    Existing  text  designated 

as  (a);  (b)  added 34213 

27.991    Revised 34213 

27.997    Introductory    text    and 

(d)  revised 34213 

27.999    (a)  and  (b)(2)  revised 34213 

27.1011    Heading  revised 34213 

27.1019    (a)(3)  revised 34213 

27.1027    Added 34213 

27.1041    (a)  revised 34213 

27.1045    (c)(1)  revised 34214 

27.1091  (d)  removed;  (e)  redes- 
ignated as  (d) 34214 

27.1093    (b)(1)  revised 34214 

27.1141    (c)    Introductory    text 

revised. 34214 

27.1143  (a),  (b)  introductory 
text,  (c),  and  (d)  introducto- 
ry text  revised. 34214 

27.1163    (b)  revised 34214 

27.1189    (c)  revised 34214 

27.1193    (f)  added 34214 

27.1305  (1).  (m).  (q)  and  (s)  re- 
vised  .:..... 34214 

27.1337    (e)  added 34214 

27.1457    Added 26144 

27.1489    Added 26144 

27.1521    (g),  (h)  and  (i)  added 34214 

27.1549    (c)   and   (d)   amended; 

(e)  added 34218 

29    Authority  citation  revised 26145 

29.67    (a)(2)(l)  and  (3)(1)  and  (b) 

revised 34216 

29.361    Revised 34215 

29.549    (e)  revised 34215 

29.901    (b)(2)     revised;     (bK6) 

added. 34215 

29.903  (a)  and  (bK2)  revised: 
(c)    (1)    and   (2)    amended: 

(c)(3)  added 34215 

29.908    (a)  revised;  (c)  added. 34215 
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Page 
29.923    (a)  (1).  (3)  Introductory 
text  and  (11),  (b),  (c)  intro- 
ductory  text,    (d)    through 

(h)  and  (k)  revised 34215 

29.927  (c).  (d)  Introductory 
text  and  (2)  revised;  (f) 
added 34216 

29.954  Added 34217 

29.955  Revised 34217 

29.961    Revised 34217 

29.963    (e)  added 34217 

29.967    (f )  removed 34217 

29.969    Revised 34217 

29.971    (c)  revised 34217 

29.975  (a)(5)  and  (6)(U)  amend- 
ed; (a)(7)  added 34217 

29.991    Revised 34217 

29.997    Introductory    text    and 

(d)  revised 34217 

29.999    (a)  and  (bK2)  revised 34218 

29.1001    Added 34218 

29.1011  Heading  revised;  (b)  re- 
moved; (c).  (d)  and  (e)  redes- 
ignated as  (b).  (c)  and  (d); 

new  (d)  amended 34218 

29.1019    (a)(3)  revised 34218 

29.1027    Added 34218 

29.1041    (a)  and  (c)  revised 34218 

29.1043    (a)(5)  added 34218 

29.1045    (c)  revised 34218 

29.1047    (a)(4)  introductory 

text  amended:  (a)(4)  (1)  and 

(ii)  revised 34218 

29.1093    (b)(1)  revised 34219 

29.1141    (f)    introductory    text 

revised 34219 

29.1143    Revised 34219 

29.1163    (d)  revised 34219 

29.1181    (b)  added 34219 

29.1189    (e)  and  (f )  revised 34219 

29.1193    (f)  added 34219 

29.1305  (a)  (4),  (17)  and  (19), 
(bK2),  and  (c)  (1)  and  (2)  re- 
vised; (a)  (20)  through  (23) 
added;      (a)(18)     amended; 

(c)(3)  removed ; 34219 

29.1337    (e)  added 34219 

29.1459    Added 26145 

(a)(5)  corrected 30906 

29.1521  (f)  introductory  text 
and  (g)  introductory  text  re- 
vised; (h)  added 34220 

29.1549    (c)   anq   (d)   amended; 

(e)  added....J 34220 

29.1557    (c)(l)<iil)  revised 34220 

33    Authority  Citation  revised 34220 


Page 
33.7    (c)(1)  (V)  and  (vl)  revised; 
(c)(l)(vll)     redesignated     as 
(c)(l)(vUi);     new     (c)(l)(vll) 

added 34220 

33.87  (d)  and  (e)  redesignated 
as  (e)  and  (f );  (a)  introducto- 
ry text,  (b)  Introductory 
text  and  (2).  (c)  introducto- 
ry text  and  (1)  through  (5) 
and  new  (e)  revised;  new  (d) 
added 34220 

36.1  (a)(4)  and  (g)  added;  (c) 
amended 3540 

(c)  and  (g)  (1),  (3),  and  (4)  cor- 
rected  7728 

(g)  redesignated  as  (h);  new 
(g)  added 16366 

36.2  (a)  revised 3540 

36.3  Nomenclature  change 3540 

36.6  (c)(1)  (lU)  and  (Iv)  added; 
(e)(3)  revised 47400 

36.7  (c)(1)  amended;  (d)  and  (e) 
revised 16366 

(c)(  1 )  corrected.. 18950 

36.9    Revised 47400 

Heading  corrected 50157 

36. 1 1    Added 3540 

(b)  corrected 7728 

36.201    (b)  revised;  (c)  and  (d) 

removed 16366 

36.501    (b)  and  (c)  revised 47400 

36.801—36.805       (Subpart      H) 

Added 3540 

36.801    Corrected 7728 

36.803    Corrected 7728 

36.805    (b)  and  (c)  corrected 7728 

36.1501—36.1583  (Subpart  O) 
Redesignated    as    (Subpart 

O) 3540 

36.1501—36.1583  (Subpart  O) 
Redesignated  from  (Subpart 

O) 3540 

36.1501    Revised 16366 

36.1581  (a)  and  (b)  amended: 
(e)  redesignated  as  (f)  and 

revised;  new  (e)  added 3540 

(e)  corrected 7728 

(a)  revised;  (c)  removed;  (b), 
(d),  (e),  and  (f )  redesignated 
as  (c),  (e),  (f),  and  (g);  new 
(b)  and  (d)  added;  new  (g) 

revised 16366 

(a)  and  (b)  corrected 18950 

36  Appendix  B  amended;  Ap- 
pendix H  added 3641 
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TITLE  14  Chapter  I — Con.  Pace 

Appendix  H  corrected. 4098, 

6793, 7728 

Appendix  A  amended 16367 

Appendix  B  amended 16368 

Appendix  C  amended 16372 

Appendix  A  corrected 18835 

Appendix  F  heading  revised; 

text  amended 47400 

Appendix  G  added 47400 

Appendix  G  corrected 50157 

Appendix  A  corrected 51087 

39.13    8-14. 

233.  493,  495,  496,  1335,  1469, 
1609-1612,  1614.  2005.  2479.  2735- 
2737,  3002-3004,  3577-3581,  3737- 
3739,  4114,  4115,  4384,  4604,  4605, 
5153-5155,  5364-5366,  5760,  5763, 
5764,  6794.  6795.  7347.  7349,  7730- 
7732,  8615.  8616.  8730,  8869-8871, 
9284,  9432,  9433,  9865,  9867,  10246, 
11246,  11642-11644,  11838,  11839, 
12142,  12377,  12512,  12915,  12916, 
13115,  13253,  14785,  14787,  15361, 
15363,  15364,  16247-16251,  16380, 
16381,  16383-16387,  16698-16700, 
17018.  17019,  17176-17179.  17918, 
18077-18086.  18549.  18835.  19265- 
19267.  19766-19769,  20102,  20826- 
20831,  21411,  21414,  21628,  21631, 
21810,  23219,  23754.  23756,  24252, 
24683,  25134-25141,  25317,  25319, 
26039-26046,  26763-26765,  26989, 
26990,  27479,  27480,  27848,  27956, 
28856-28861,  29000.  29449-29452. 
29653,  29654,  29878.  30024,  30025. 
30426.  30975-30983,  31296.  32031, 
32032,  32889,  33446-33449.  34039, 
34041,  35307-35308,  36006,  36270, 
36271,  36435-36439,  36964,  36966, 
37543,  37992-38004.  38285.  39251, 
39450,  39451,  40052,  41150-41158, 
41313,  41314,  44158.  44161.  44181, 
44854,  45892-45898,  46434-46444, 
46605,  46863,  46868,  47179,  47181, 
47672,  47673,  47943.  47945.  49854. 
49979.  51094-51096,  52674 

Technical  correction 232 

Corrected 3807, 

7074,  10188,  12914,  22648.  36150. 
39839 

Effective  date  corrected 36697 

Ef  f .  1-9-89 47944 

Ef  f .  1-3-89 48522 

Eff .  1-5-89 49548-49549 

Ef  f .  1-9-89 51094 


Pace 
Eff.  1-1 1-89 49855 

Eff.  1-20-89 50512 

Eff.  1-18-89 50921 

Eff.  1-28-89 52671.  52673 

Eff.  2-3-89 51096 

43.11    Heading  and  (b)  revised 50195 

47  Authority  citation  revised; 
section    authority    citations 

removed 1915 

Legal  opinion 50208 

47.11  (a)  amended * 1916 

Technical  correction 3803 

47.47    (aK2)  revised 1915 

Technical  correction 3803 

49    Authority  citation  revised. 1915 

49.17    (d)  revised;  (e)  removed 1915 

Technical  correction 3803 

61    Technical  correction. 49979 

61.14    Added 47066 

61.95    Added;  eff.  1-12-89 40322 

61.193  (b)  introductory  text  re- 
published; (b)  (4)  and  (5)  re- 
designated as  (b)  (5)  and  (6); 
new  (b)(4)  added;  eff.  1-12- 
89  40322 

61.195    (d)revisedre^^^^ 

89 40322 

63    Technical  correction 49979 

63.1—63.23  (Subpart  A)  Au- 
thority citation  revised .'.  47056 

63.12b    Added 47056 

65    Technical  correction. 49979 

65.23    Added 47056 

65.46    Added 47066 

67.20    Enforcement  policy 44166 

71    Technical  correction 52576 

71.12  Revised:  eff.  1-12-89 40322 

71.50    668 

71.107    25142 

Correctly  designated 27106 

71.123    ..: 2007, 

2008,  2010,  2011,  2013,  2014,  2481, 
2482,  2484.  3006.  3007.  3010.  3582, 
3583.  7351,  7352,  8172,  8173,  9868, 
16388,  19269,  21811,  24254,  26047, 
28862,  33451,  33452,  34042,  39253, 
40055,  40409 

Corrected 5155, 

5521,  6059,  6219,  36150,  36560, 
39254,  45186,  49638 

Technical  correction 17535 

Eff.  2-6-89 51750 

Eff.  2-9-89 48244 

71.151 6796, 

7352.  8174.  23221,  34277,  37544 
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Rule  at  53  FR  37544  can- 

ceUed 44588 

71.163  40408 

71.171  497. 

4118.  6142,  7349.  11061.  11840. 
*■  12917.  17020.  17690,  22138,  23220. 

23604.  23605,  25322,  26233,  27849, 
30671.  31297,  32033,  33450.  36558, 
46869 

Corrected 8302,  9867,  33453 

Regulations  published  50  FR 

19909  eff.  11-17-88 36966 

Eff.  4-6-89 40053,  48897 

Eff.  2-9-89 41159, 

47182,  51536 

71.181 497, 

1336,  1614,  4117-4119,  6140-6142, 
6796,  7350.  8617.  9285,  10528, 
11061.  12918.  13115-13117.  16252, 
16253,  17020,  17180,  17690,  17919- 
17921,  19268-19270,  20103,  20832. 
20833.  22137,  22138.  23221.  23605- 
23607,  25143,  26233,  26427,  27849, 
27850,  27957,  31297,  32210-32214, 
33451,  34042,  35309,  36559,  36560, 
38004,  39252,  40054,  43426,  49549 

Corrected 11841, 

17535,  20414.  20833,  24253,  24551, 
27481,  30671,  44145,  49825 

Effective  datexorrected 28861. 

28862 

Technical  correction 29800 

Eff.  1-12-89 32211.  39253 

Eff.  2-6-89 32213 

Eff.  2-9-89 44587, 

45077,  45757.  45758,  46606,  47182, 
51537,  51748.  51749 

Eff.  4-6-89 51536 

Eff.  6-1-89 52401-52404 

Eff.  7-9-89 40054 

71.203    9868. 

26047.  28862 

71.207    9868 

71.401 3717 

Corrected 6219.  21396 

(a)  and  (b)  designations  re- 
moved; text  consolidated 
and  redesignated  as  71.403 
and  heading  added;  eff.  1- 

12-89 40322 

71.403    Redesignated  from 

71.401  (a)  and  (b);  (a)  and 
(b)  designations  removed; 
heading    added;    eff.    1-12- 

89 40322 

71.501    3843. 


Pmce 
6919.   11022,   15637.   19742,  24408, 
27661.  34276.  36545.  50496 
Regulation  at  52  FR  47305  ef- 
fective date  deferred 3008 

Regulation   at   52   FR   47308 
corrected  and  effective  date 

deferred 3008 

Corrected 18836. 

39452,  44587 

73.22    8175 

73.23    34277 

73.25    4846 

73.26    « 25323 

73.29    6797,  8174 

73.3 1    4846,  7352,  39255 

Corrected. 13254 

73.34  40410 

73.36  Eff.  2-9-89 45758 

73.37  29453 

73.41  37544 

73.45  7353 

73.48  ..- 24255 

73.51  23221 

73.52  8175 

73.55  25324 

73.57  23222 

73.88  3010 

73.63  Eff.  2-9-89 45259 

73.64  3011 

73.66  15021 

73.67  15022 

75.100  498, 

1338-1340,  2015,  2017,  2018.  9868, 
14787,  24254.  24256.  25144,  28862, 
43860 

Technical  correction 27106 

Corrected 32214 

Eff.  2-9-89 50922 

91  Special  FAA  Reg.  47  at  52 
FR  47672-47673  correctly 
designated  as  Special  FAA 

Reg.  47-2 233 

Special       FAA      Reg.       51-1 

added 3812 

Technical  correction 4846.  25050 

Special  FAA  Reg.  50-1  redes- 
ignated as  Special  FAA  Reg. 

50-2  and  revised 20273 

Special   FAA   Reg.    50-2   cor- 
rected  21988.  32603 

Authority  citation  revised 26145 

Special  FAA  Reg.  50-2  amend- 
ed  36947 

Legal  opinion 50208 

91.24  (b)  and  (c)  revised. 23374 
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TITLE  14  Chaptw  I— Con.  Pwe 

91.30  Heading,  (a)  introductory 
text,  and  (c)  revised;  (d)  re- 
designated as  (e):  new  (d) 

added 50195 

91.35  (b)  redesignated  as  (f); 
new  (b),   (c),    (d).   and   (e) 

added 26145 

(dK2)  corrected. 30838 

(b)  and  (c)  corrected. 30906 

91.88    (f)  added. 23374 

91.90    Revised 23374 

Revised;  eff.  1-12-89 40323 

(aK3)  corrected 43320 

91.165    Revised 50196 

91    Appendix  D  added. 23374 

Appendixes  E  and  F  added 26146 

Appendix  D  corrected 26592 

Appendices  E  and  F  correct- 
ed  30906 

95    1007. 

6575,  15366,  23224,  31299.  41316. 
47947 
Regulation  at  53  FR  15366  ef- 
fective date  corrected. 2(^103 

97.21—97.35    500. 

3012.  3013,  4847,  6592.  8873,  11063, 
12378,  15373,  16389,  19771,  21812, 
23227,  26234,  27676,  29001,  31305, 
34040,  35310,  36967,  39453,  43427. 
47184.  48523.  50513 

Eff.  in  part  1-12-89 45078 

99    Revised 18217 

99.1  (b)  (1).  (3)  and  (5)  correct- 
ed  21989 

(b)  revised 39845 

(b)  correctly  revised. 44182 

99.11  (a)  revised 39845 

(a)  correctly  revised. 44182 

99.12  Added. 39845 

99.23    Corrected 21989 

99.42  Corrected 21989 

Correctly  revised. 34043 

99.43  Corrected 21989 

108.9    Technical  correction 2223 

121  Authority  citation  re- 
vised.  8728.  26147 

Authority  citation  amended 12361 

Technical  correction 40316.  49979 

Special    FAA    Reg.    No.     36 

amended;  eff.  1-23-89 49523 

121.312    (a)  (1).  (2).  (5).  and  (6) 

revised;  (a)(7)  added 32581 

121.317    (a)  revised;  (b)  and  (c) 

redesignated  as  (d)  and  (f) 

and  revised;  new  (b).  (c).  (e). 

(g),  (h).  and  (i)  added 12361 


Pwe 

Technical  correction 14888 

(d)  correctly  revised 44182 

121.343  (a)  introductory  text 
amended;  (e)  through  (i)  re- 
designated as  (g)  through 
(k);  new  (e)  and  (f )  added 26147 

121.358  Added:  eff.  1-2-89 37696 

121.359  (e)  redesignated  as  (f); 

new  (e)  added 26147 

121.404    Added;  eff.  1-2-89 37696 

121.407    (d)  added;  eff.  1-2-89 37696 

121.409    (d)  added;  eff.  1-2-89 37696 

121.419    (a)(2)(vi)    revised;    eff. 

1-2-89 37696 

121.424    (a),  (b).  and  (d)  revised; 

eff.  1-2-89 37697 

121.427    (d)(1)         introductory 

text  revised;  eff.  1-2-89 37697 

121.429    Added 47057 

121.433    (cK2)       revised;       (e) 

added;  eff.  1-2-89 37697 

121.455    Added 47067 

121.457    Added. 47057 

121.571    (a)(lKi)  revised. 12362 

Technical  correction 14888 

121.703    (a)      (15)      and      (16) 

amended;  (a)(17)  added 8728 

121    Appendix  B  revised. 26147 

Appendix  B  corrected. 30906 

Appendix  E  amended;  eff.  1-2- 

89 37697 

Appendix  I  added 47057 

125    Authority      citation      re- 

Yjg0^ 26148 

125.202    Removei.."",""*."",'.^^^^^^^^^^^ 

125.225    Added. ...26148 

(b)  introductory  text  and  (i) 

corrected 30906 

125.227    Added 26149 

125    Appendix  D  added. 26150 

Appendix  D  corrected 30906 

127    Special  FAA  Reg.  No.  39 

amended;  eff.  1-23-89 49523 

129.25    Technical  correction 2223 

135  Authority  citation  re- 
vised  12362.  26151 

Special  FAA  Reg.  50-1  redes- 
ignated as  Special  FAA  Reg. 

50-2  and  revised 20273 

Special  FAA  Reg.   50-2  cor- 
rected  21988,32603 

Special  FAA  Reg.  50-2  amend- 
ed  36947 

Technical  correction 40316. 

49378,  49979 


Special    FAA    Reg.    No.    39 

amended;  eff.  1-23-89 49523 

135.1    (b)  introductory  text  re- 
vised; (c)  and  (d)  added 47060 

135.10    Revised;  eff.  1-2-89 37697 

136.117    (a)(1)  revised 12362 

Technical  correction 14888 

135.127    Added 12362 

Technical  correction 14888 

135.151  (a)  and  (b)  revised;  (d) 

and  (e)  added 26151 

135.152  Added 26151 

135.177    (a)(3)  revised. 12362 

Technical  correction 14888 

135.249    Added 47061 

135.251    Added 47061 

135.293    (aK7)  revised;  eff.  1-2- 

89 37697 

135.345    (bK6)  revised;  eff.  1-2- 

89 37697 

135.351    (bK2)  revised;  eff.  1-2- 

89 37698 

135.353    Added 47061 

135.443    (b)(3)  amended 47375 

135    Appendixes  B,  C,  D,  and  E 

added 26152 

Appendixes  B,   C.   D,   and  £ 

corrected 30906 

139.3    Corrected 4258 

139.201    (c)  corrected 4119 

139.205    (b)(25)  corrected. 4119 

(b)(10)  corrected 4258 

139.209    (c)  corrected. 4119 

139.311    (f)  added 40843 

Technical  correction 44588 

139.313    (b)(2)  corrected 4258 

139.317    (f)  and  (gK3)  correct- 
ed  4120 

(g)(3)  and  (i)(3)  corrected 4258 

139.319    (e)(2)   correctly   desig- 
nated; (i)(2)(i)  and  (j)(2)(x) 

corrected 4258 

(j)(4)  revised 40843 

Technical  correction 44588 

139.321    (c)    correctly    revised; 

(h)  corrected 4120 

(b)(6)  revised 40843 

Technical  correction 44588 

139.325    (c)  (6)  and  (7)  correct- 
ed  4258 

139.327    (d)    and    (e)    correctly 

designated  as  (c)  and  (d) 4120 

139.339    (c)(8)  corrected 4258 

145    Special  FAA  Reg.  No.  36 

amended;  eff.  1-23-89 49523 

Technical  correction 49378 


Pice 
145.47    (c)  redesignated  as  (d); 

new  (c)  added. 47375 

145.71    Revised 47376 

145.73    Revised 47376 

150  Authority  citation  re- 
vised  8723 

Request  for  comments 44554 

150.3  Amended 8723 

150.7  Amended. 8724 

Corrected. 9726 

150    Appendix  A  amended 8724 

156    Added 41303 

Technical  correction 46869 

Chapter  II — Office  of  th«  Secretary, 
Department  of  Trontportcrtion 
(Aviation  Proceedings) 

215    Revised 17923 

217    Revised 46294 

Effective  date  suspended 52404 

221.4  Amended;  eff.  1-30-89 52677 

221.170    Added;  eff.  1-30-89 52677 

221.173  Amended;     eff.     1-30- 

'      89 52677 

221.174  Revised;  eff.  1-30-89 52677 

221.177    Added;  eff.  1-30-89 52677 

221.240    (a)(4)  amended;  eff.  1- 

30-89 52678 

234.8  (a)  amended  and  (b)(4) 
revision  at  52  FR  48397  con- 
firmed  27677 

241    Sec.  03  amended;  eff.  1-1- 

90 46305 

Sees.  19-1  through  19-6  re- 
vised; eff.  1-1-90 46305 

Sec.  22  (a)  tables  revised;  eff. 

1-1-90 46308 

Sec.  24  amended;  eff.  1-1-90 46309 

Sec.  25  amended;  eff.  1-1-90 46309 

RegiUations  at  53  FR  46305- 
46309  effective  date  clarifi- 
cation  52404 

255.4    (eKl)  revision  at  52  FR 

48397  confirmed 27677 

298.36    (a)  revised ...17924 

298.62  (a)  revised;  (c)  repub- 
lished  48528 

302.3    (a)  revised. 16701 

316    Removed;  eff.  1-23-89 51238 

385  Authority  citation  re- 
vised  51750 

385.27    Revised 51751 

389.25    Table  amended «..  17924 
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Chapter    III — Offic*    of  Commercial 

Spac*  Transportation,  Dopartmont 
of  Transportation  ^^ 

Chapter  III    Chapter  revised 11013 

400  Revised 11013 

401  Revised 11013 

404  Revised 11013 

405  Revised ^ 11014 

406  Revised 11015 

411  Revised 11015 

413  Revised. 11016 

415  Revised 11017 

Chapter  V — National  Aeronautics 
and  Space  Administration 

1201.200    (a)   (1)   and   (3)   and 

(cK8)  revised 33110 

1201.400  (c)  revised 33110 

1203.202    (f )  and  (g)  revised. 41318 

1203.604    (c)(2)(U)  revised 41318 

1203.800—1203.802  (Subpart  H) 

Revised 45259 

1206.300  (b)(7)  correctly  re- 
vised  5766 

1206.401  (c),  (f ),  (J),  (k).  and  (1) 
correctly  revised 2738 

1206.500  Introductory  text  cor- 
rectly revised 2738 

1206.503  (a)(4)  correctly  re- 
vised  2738 

1207.403    (b)(2)  revised 4606 

1207.405    (a)(4)  redesignated  as 

(aK5):  new  (aK4)  added 4606 

(aK2)  (V)  and  (vi)  correctly 
designated  and  revised 5765 

1214.1600-1214.1606     (Subpart 

1214.16)    Removed 47949 

1215    Appendix  A  revised 26235 

1216.100—1216.103         (Subpart 

1216.1)  Authority    citation 
added 9760 

1216.103  (a)  introductory  text. 
(bK2)  and  (3),  and  (cK2)  re- 
vised  9760 

1216.200—1216.205         (Subpart 

1216.2)  Authority     citation 
added 9760 

1216.202    Revised 9760 

1216.204  (a),  (e)(2).  and  (f)  re- 
vised  9760 

1216.205  (bK9)  revised 9760 

1216.300—1216.321  (Subpart 

1216.3)  Authority     citation 
added 9760 


1216.301  (b)  revised 9760 

1216.302  (a)  introductory  text 
revised;  (aK4)  and  (f) 
added 9761 

1216.303  (a)  introductory  text 

and  (c)  revised 9761 

1216.304  Introductory^  text. 
(a)(1).  and  (b)(1)  revised 9761 

1216.305  (d)(1).  (4).  and  (5)  re- 
vised  9761 

1216.306  (a),  (b).  and  (c)  re- 
vised  ...9761 

1216.308  (a)  and  (b)  revised 9761 

1216.309  Revised 9782 

1216.310  (a)  revised 9762 

1216.311  Revised 9762 

1216.313    (b)  revised:  flush  text 

following  (b)  designated  as 

(c)  and  revised 9762 

1216.315  Revised 9762 

1216.316  Revised 9762 

1216.318  Revised 9763 

1216.319  Revised 9763 

1216.320  (a)(3)  and  (b)  re- 
vised  9763 

1216.321  (a)(3)  and  (5)  and  (c) 
through  (f )  revised 9763 

1251  Authority  citation  re- 
vised  25882 

1251.501—1251.570         (Subpart 

1251.5)    Added 25882,  25885 

1251.570    (c)  revised 25882 

1260.107    (f)  revised 38286 

1260.110    Added 38286 

1260.202    (b)    (1)    thrpugh    (4) 

and  (c)  revised 38286 

1260.210    Added 38286 

1260.420    (f )  added:  interim 29328 

(d)  amended:  (g)  added 38286 

1261.316  Added 27482 

1261.317  Added 27483 

1265    Added;  nomenclature 

change 19177. 19204 

1265.105    (w)  added. 19177 

Title  14— Proposed  Rules: 

1-199  (Ch.  I) 1038. 

6830.  11868.  20124.  22331.  27051. 
28888.  39482.  32077.  39611.  40449, 
40738.  44202.  45771.  47290.  50973 

11 18530 

18 31608 
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21 , 2037. 

2039.  2761.  3040.  3042.  11869.  13283. 
18097.  18530.  19798.  20860,  26086, 
28888,  30292,  36990,  38020,  45771, 
46622 

23 2037, 

2039,  2761.  11869,  13283,  18530,  19798, 
20860,  28888 

25 3040, 

3042,  4314.  8742.  18022,  18097,  18526, 
18530,  26086,  30292,  36990,  38020, 
45771,  46622 

27 7479,  9190,  10826.  11162 

29 4314.  7479,  9190,  10826,  11162 

34 18530 

39 258, 

514,  515,  1371-1374,  2227,  2228,  2500, 
2502.  2763.  2765,  3044-3048.  3600- 
3604,  3753,  4418,  4419,  5080,  5189, 
6192,  5428,  5801.  7371-7373,  7764, 
7765.  8220,  8633,  8634,  8926-8928, 
9322,  10252,  10254,  11674-11676, 
11678,  11871,  12427,  12947,  13285, 
13286,  14813.  14814,  15057,  15403- 
15406,  16289.  16438,  16722.  16724. 
17077.  17222,  17721.  17956,  18854, 
18855,  19799-19804,  19858,  19861, 
20414,  21489.  21669,  22018,  22020, 
22181,  22332.  22657,  22659.  23250- 
23253.  23642,  23643,  23771-23774, 
25171,  25172,  26785,  26787,  27051, 
27176,  27527.  27529,  27869,  28002, 
28004,  28006,  29692-29695,  29912, 
30435,  31012.  31015.  31016.  31364. 
31365.  32077-32080,  32403,  32920, 
32921.  33495-33501.  34116.  34117. 
35319-35322.  36055,  36340-36343. 
36466.  36467.  36992.  36994.  37588. 
38022.  38023.  38297-38301,  40071, 
40072.  40450,  41186-41196,  44163, 
44610,  44612,  45911,  46460-46473, 
46876,  46877,  47969,  48498,  48499, 
48929,  49554-49559,  49891,  50544, 
50545,  51565,  51820 

45 18530 

61 8368,  18250,  24178,  29582,  49072 

63 8368,18250 

65 8368, 18250 


Page 

71 516, 

517,  619,  670,  674.  907-910.  1375.  2503. 
2504,  3049,  3528,  4179,  4306.  6160- 
6162,  6666,  6830-6832,  7374-7377, 
7468,  8635,  8929,  9124,  9323.  9758, 
9948,  9949,  10546,  11100,  11101.  12866. 
12947.  13287,  14816,  14817.  16290. 
16291,  17078-17080,  17223-17225, 
17723,  17724,  17957,  17958,  18857, 
19311,  20864,  22182,  22183,  23255- 
23257,  23644,  25174.  25175,  25345- 
25347,  25406,  26087,  26275-26278, 
27350,  27530,  27870,  28007,  28008, 
28889,  30298,  30695,  31366,  32250, 
32251,  33502-33504,  35323,  35324, 
36581,  37589,  38024,  38025,  38411, 
39312-39314,  40073,  41198,  41352, 
41512,  43447,  44613,  45274,  47222, 
47223,  47970,  48275,  48930,  48931. 
49679.  50421,  50974,  51567,  51822- 
51825,  52427,  53272 

73 517, 

991,  7377,  7378,  9124,  11102,  20125. 
30298,  40452.  45187.  52725 

75 10255, 

20126.  22183.  23258.  31018.  31019. 
36996.  40452,  40825,  43898 

91 3606, 

430$  4314,  7096,  8930,  9758, 18530, 
52428 

93 51628 

99 39846 

107 9094 

119 39852 

121 4314, 

8368,  17650,  18250,  18526,  24890,  39852 

125 4314,39852 

127 39852 

129 .. 34874 

133 9190 

135 3606, 

4314,  7096.  8368.  8930.  17650.  18250. 
24890,  39852 

141 24178.  29582,  49072 

143 24178,  29582,  49072 

157 39062 

221 25615,  27351 

241 9653,  9653 

298. 12774 

316 4180 

382 23574,  36997 

389 :. 25615 

398 50233 

399 41353 

1206 48276 

1230 . 45661,  46745 

1260 29913 

1270 44716 
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TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

SubtitI*  A— Office  off  th*  SMr«tary 
of  Cemmcrc* 

Page 

4    Revised 6972 

4.3    (c)(1)  corrected 18211 

4.5    (a)  and  (c)  corrected 16211 

4.8    (a)(4)  corrected 18057 

(a)  introductory  text  and  (4) 
and  (b)(3)  corrected 16211 

4.7  (bKl).  (d)  (1),  (2)  introduc- 
tory text  and  (i).  and  (3). 

and  (e)  corrected 18057 

4.8  (d)  and  (e)  corrected 18058 

4.9  (a)(2)  and  (c)(1)  introducto- 
ry text  corrected 16058 

(a)(8)  corrected 16211 

4b.l    (dKl)  and  (e)(3)  revised 26236 

4b.2  (bK6)  removed:  (b)  (7) 
through  (10)  redesignated  as 

(b)  (6)  through  (9) 26236 

4b.3  (c),  (fK2).  and  (h)  amend- 
ed.  28236 

4b.4    (b)  amended 26236 

4b.5  (a)(2)  ad  (gK3)(U)  amend- 
ed  26236 

4b.8    (aKlKU)  and  (2KUHD) 26238 

4b.9    (b).  (c).  (e).  (g)(1).  (h)  and 

(i)  amended 26238 

4b  Appendix  A  amended;  Ap- 
pendix B  removed;  Appendi- 
ces C  and  D  redesignated  as 

Appendices  B  and  C 26238 

8c    Added 19277 

8c.3    Corrected 25722 

8c.70    (b)  corrected. 26722 

15    Revised 41318 

15a    Revised 41319 

15b    Added 15548 

18    Authority  citation  revised 8798 

18.3  Revised 8798 

18.4  Heading,  (a)  Introductory 

text  and  (2)  revised 6798 

18.5  (b)  (1).  (2)  and  (5)  and  (g) 
revised 6798 

18.6  (a)  revised 6799 

18.7  (b)  revised 8799 

18.11  (b)  introductory  text  and 

(1)  amended 6799 

18.12  (a)  and  (b)  amended 6799 

18.14    (b)  and  (c)  revised 6799 

18.18    (c)  amended 8799 

18.18    Amended 8799 


PMe 

18.19  Heading  revised;  text 
amended 6799 

18.20  (a)  revised 6799 

18.21  Amended. 6799 

18.22  Revised. 6799 

18.24    Amended. 8800 

24    Added 8048,  8087 

24.31    (b)(  1 )  added 8049 

24.34    Revised 8049 

28    Added 19177. 19204 

Nomenclature  change 19178 

28.110    (aK3)  added 19178 

Chapter  ill — Intamcrtional  Trad*  Ad- 
ministration, Dopartmont  of  Com- 
morco 

Chapter    III    E:xport    controls 

continued 3014 

303.1  (a)  and  (b)  amended 52994 

303.2  (a)  (10),  (13),  and  (14) 
amended 52994 

303.3  (a)  revised 52994 

303.5    (b)(7)  amended 52994, 

303.14    (e)  revised 17925 

(d)  (2)  and  (3)  amended;  eff. 

1-30-89 52679 

(a)(1)  (1)  and  (11)  and  (b)(3) 

amended 52994 

315    Redesignated    from    Part 

815 52115 

Authority  citation  revised 52115 

315.1  Amended j...  52115 

315.2  (b)  revised J...  52115 

315.3  Amended 52115 

315.4  (a),  (b),  and  (c)  amend- 
ed  52115 

315.5  Amended 52115 

388—399  (Subchapter  C)  Re- 
moved; regulations  trans- 
ferred to  Chapter  VII 37751 

368  Redesignated  as  Part  768 37751 

369  Redesignated  as  Part  769 37751 

370  Redesignated  as  Part  770 37751 

370.3    (aKDdi)  removed;  (a)(1) 

(ill)  through  (vli)  redesignat- 
ed   as    (a)(1)    (11)    through 

(vi) 12668 

370.14    (a)     introductory     text 

and  (3)(ii)  amended 6143 

371  Redesignated  as  Part  771 37751 

371.2    (c)(7)  revised;  footnotes  2 

through  13  redesignated  as 
footnotes  4  through  15;  new 
footnotes  2  and  3  added 12888 
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Pace 
371.5    Heading    revised;    (b)(1) 

amended 26048 

371.17    (e)(2)(lll)   and   (f)(l)(lv) 

amended 12669 

(e)(4)(i)  amended 18550 

(e)(2)(vl)  revised;  Interim 28863 

371.22    (cK2)(l)  revised 12669 

372  Redesignated  as  Part  772 37751 

372.4    (1)   (1)   and   (3)   revised; 

(1)(6)  added 1815 

(i)  (1),  (3)  and  (8)  correctly 
designated;  (1)(1)(1U)  and  (6) 
corrected 18390 

372.8  (c)(  1 )  amended 23230 

372.9  (f)  revised;  new  (g) 
added 22475 

372.11    (h)(5)  revised 1616 

(d)(3)  amended 6143 

(h)(5)  corrected 16390 

373  Authority  citation  re- 
vised  35800 

Redesignated  as  Part  773 37751 

373.2  (b)(3)  amended 12669 

373.3  (g)(3)(viii)  amended; 
(b)(l)(l)  revised 12669 

373.7  (b)  (1)  and  (3)  amended 12669 

(i)(4)  amended 18550 

373  Supplement  No.  1  amend- 
ed  12669, 

17021,  27157.  35800 

374  Redesignated  as  Part  774>....  37751 

374.2  (a)(1)  revised 23807 

374.3  (b)(4)  added 1816 

(c)(l)(ii)  amended 24438 

375  Redesignated  as  Part  775 37751 

375.1  Table  amended 24438, 

25145.  28864,  36272 

375.2  (b)(1)  amended 24438 

375.3  (b)  footnote  No.  1 
amended 24438 

(b)  amended 25145 

(b)  footnote  revised 28864 

375.8  (c)(3)  amended 27158 

375.7    Heading  and  (a)  revised; 

(b)  (1).  (2).  (3).  and  (4),  (c), 

and  (d)  amended 24438 

375.9  Introductory  text,  (a), 
(b)(3)  heading  and  text,  (c), 
(e)    introductory    text,    (f), 

and  (g)(1)  amended 24439 

375  Supplement  No.  1  amend- 
ed  24439,25145 

376  Redesignated  as  Part  776 37751 

376.10  (a)(3)(iil)(B)  Note  1 
amended 2583 

376.13    (b)(1)  revised 18550 


P»«e 

377  Redesignated  as  Part  777 37751 

378  Redesignated  as  Part  778 37751 

378.3  Introductory  text  amend- 
ed  12889 

379  Authority  citation  re- 
vised  35480.  35804 

Redesignated  as  Part  779 37751 

379.4  (c)  introductory  text 
amended 12669 

(f)(3)  removed 21990 

(d)  introductory  text  and  (1) 
revised;  (d)(20)  amended; 
(d)(21)  redesignated  as 
(d)(24);   new  (d)   (21).   (22), 

and  (23)  added 35460 

(d)(20)  amended;  (d)(21)  re- 
designated  as   (d)(22);   new 

(d)(21)  added 35804 

(f)(l)(i)(Q)  revised 36272 

379.8    (a)(3)  amended 36272 

379  Supplement  No.  4  amend- 
ed  35461.35804 

Supplement  No.  3  amended 36440 

Supplement  No.  4  corrected 38835 

385  Redesignated  as  Part  785 37751 

385.1  (b)(1)  removed;  (b)(2)  re- 
designated as  (c);  (b)  re- 
vised; interim 28883 

385.4  (e)(1)  revised;  (e)(2)  re- 
designated as  (e)(6);  new  (e) 
(2)  through  (5)  added 25325 

385.6  (a)  amended;  (b)  re- 
moved; (c)  redesignated  as 
(b) 12669 

386  Redesignated  as  Part  788 37751 

386.1  (b)(2)(l)  and  (cK2)(i) 
amended 25146 

386.2  (d)(2)  amended;  (d)(3) 
added;  (d)(4)  revised;  (d)(5) 
removed 22475 

387—390    Redesignated  as 

Parts  787—790 37751 

390.4    Revised 20834 

391    Redesignated  as  Part  791 37751 

391.2    (d)(2)(iii)  amended 36008 

391    Supplement  No.  1  added 36008 

399  Authority  citation  re- 
vised  35460. 

35800.  35804 

Redesignated  as  Part  799 37751 

399.1    Supplement  No.  1.  Group 

0  amended 7733. 

18272.  26048.  35463,  35800, 
36561 


72 


LSA— UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  4  THROUGH  DECEMBER  30,  1988 


TITLE  15  Chapter  III— Con.  Puce 

Supplement  No.   1.  Group  1 

amended 17021, 

26048.  358Q0.  36561,  36562 
Supplement  No.   1,  Group   1 

corrected 38835 

Supplement  No.    1,   Group   2 

amended 17691, 

26048,  33453,  36561 
Supplement  No.    1.   Group   3 
amended. 17021, 

18272.  26048,  33453,  35463.  35464. 
35800-35802,  36561,  36562 

Supplement  No.   1.   Group  3 

corrected 38835 

Supplement  No.   1.  Group  4 

amended 1616, 

26048,  33453,  35464.  35465,  35803, 
36272,  36561,  36562 
.  Supplement  No.   1,  Group  5 

amended 2583, 

2593,  10071,  12669,  16701,  17021, 

18273.  21990.  25147.  26048.  27157. 
28865,  33453.  36272,  36440-36448. 
36561,  36562 

Supplement  No.   1.  Group  5 

corrected ' 3490. 

16254,  38835 
Supplement  No.   1,  Group  6 

amended 18273, 

26048,  35465,  35804,  36561. 
36562 
Supplement  No.   1.  Group  7 

amended 108. 

17022.  18273,  26048,  35465,  35804, 
35805.  36272.  36561,  36562 
Supplement  No.   1.  Group  8 

amended 26048. 

35466.  36561 
Supplement  No.   1.  Group  9 

amended 17022. 

26048.  33453.  36562 
399.2    Supplement        No.         1 

amended „ 108. 

^          12669.30027 
Supplement  No.   1   amended; 
amendment  at  51  FR  37908 
eff.  10-27-86 35467 

Chapter  Vi — Buraau  of  Industrial 
Econonics,  Daportmant  off  Commorco 

Chapter  VI    Chapter  removed 52115 

615    Redesignated  as  Part  J15 52115 


Chaptor  VII — Buroau  of  Export  Ad- 
ministration, Dopartmont  of  Com- 
morco 

Chapter  VII  Chapter  estab- 
lished; regvilations  trans- 
ferred from  Chapter  III. 
Subchapter  C;  nomenclature 
change 37751 

768—779  Redesignated  from 
Parts  368  through  379  and 
authority  citations  revised 37751 

771.14  (b)  amended 45899 

771.20    (a)     introductory     text 

amended 45899 

773.3  (fK3)(v)  and  (l)(4)(ii) 
amended;   (l)(4Kii)   heading 

revised 41322 

(d)(4)  and  (l)(4)(ix)  removed 43428 

773  Supplement  No.  1  amend- 
ed  43428 

Supplement  No.  8  amended 45899 

774.2    (J)  amended 45899 

775.9    (b)  revised -  44003 

779  Supplement  No.  3  amend- 
ed  44855 

785—791  Redesignated  from 
Parts  385  through  391  and 

authority  citations  revised 37751 

785.7    (a)  amended 40411 

799  Redesignated  from  Part 
399  and  authority  citation 
revised 37751 

799.1  Supplement  No.  1.  Group 

5  amended 40411,  43428 

Supplement  No.   1.  Group  6 

%imended 40411 

Supplement  No.   1.   Group  8 

amended 40411 

Supplement  No.   1.  Group  0 

amended 48530 

Supplement  No.   1.   Group  4 

amended 51752 

799.2  Supplement  No.  1 
amended 43429 

Chaptor  VIII — Buroau  of  Economic 
Analysis,  Dopartmont  of  Commorco 

801.9    (bK6)  added 39455 

(b)(l)(U)  revised 41563 

806.15  (J)  (1)  and  (2)  amend- 
ed..  1016 

(h)  (1)  and  (2)  amended 15198 

806.17    Revised 1016 
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Chaptor  IX — National  Ocoanic  and 
Atmosphoric  Administration,  Do- 
partmont of  Commorco 

Page 

922    Revised ; 43806 

Title  15— Proposed  Rules: 

4b 10266 

7 12880 

84 44716 

27 45661.  46746 

SOS 13414,  39486,  39612 

S70 23228.  2466L  26131 

879....I* 418.  2605.  8221 

386 23228,  24661.  26131 

768-799  (Ch.  VII)..„ 46912 

768 40074 

770 40074 

771 40074.  49202 

772. 40074 

77S 40074 

774. 40074.  46878.  49202 

776 40074 

776 40074.  48932.  49327 

777 40074 

778 40074 

779 40074 

785 40074 

786 40074.  49202 

790 40074 

799 40074 

801 23124.  26603 

806 4420.  36468 

921 43816 

TITLE  16— COMMERCIAL 
PRACTICES 

Chaptor  I — Fodoral  Trodo 
Commission 

2.51    (b)  revised 40868 

13    Amended 609. 

S.2223.  2224.  4009.  9104.  9108.  10367. 
i  11247.  12379.  17022,  17452.  17453. 

18273.  18274.  19771,  20834,  24439. 

24683.  26990.  27335.  29226.  31306. 

38941.  48531-48532.  51096.  51241. 

51242.  52405.  52679-52681 

Corrected 26236 

300.10    (a)  revised 31314 

300.31    Revised 31314 

301.19    (1)  revised 31314 

301.41    Revised 31315 

303.16    (a)  revised 31315 

303.39    (a)  revised 31315 

304.1    (k)  added 38942 

304.6    (b)  (3)  and  (4)  revised 38942 


Pige 
305    Authority       citation      re- 
vised.  18551. 

19729.  52115.  52406 
Energy  efficiency  ranges  con- 
firmed  39741 

305.9    (a)  revised 5971 

(a)   introductory   text   repub- 
lished; (a)  Table  1  revised 52406 

305    Appendix  F  amended 18552 

Appendixes  H  and  I  revised 19729 

Appendixes  Dl.  D2.  and  D3 

amended 26238 

Appendix  K  added. 52116 

429    Authority      citation      re- 
vised  45459 

429.1    (a)   amended;   (b)   intro- 
ductory text  revised 45459 

444.3    Exemption  granted. 19893 

455    Exemption  granted. 16390 

Form  republished 16395 

Staff  compliance  guidelines 17658, 

17660 
500    Existing    regulations    un- 
changed  20834 

802    Interpretation. 47524 

Chaptor  II — Consumor  Product  Safoty 
Commission 

1000    Revised 17453.  52407 

1014.3    (a),  (c).  and  (d)  intro- 
ductory text  revised 52404 

1015.12    (a)  revised 3868 

1016    Revised 6594 

1306    Added 46839 

1500.14    (b)(3)  (i)  and  (11)  re- 
vised  3018 

1500.18    (aM4)  amended 46839 

1500.86    (a)(3)  removed. 46839 

1501.1—1501.5       (Subpart       A) 

Heading  added 19282 

1501.20  (Subpart  B)    Added;  en- 
forcement  deferred   to   11- 

23-89 19282 

Technical  correction 21964 

1700    Authority     citation     re- 
vised  41160 

1700.14    (a)(10)(xvii)  revised 41160 
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Page 
Title  16— Propoaed  Rules: 

13 141. 

1039.  2230.  2506.  2508.  3214.  6667. 

9666,  12534,  16725.  16727.  19930. 

20127.  20131.  22022.  25502.  27357. 

27871,  28655.  30436,  31019.  31708. 

33142.  33144.  34307.  34776.  36831. 

44014.  44888.  49329 

240 43233 

SOO 5986 

'801 5986 

303 _ 5986,  45913 

305 .;. 22022,  22106 

419 25503,39103 

433 44456 

436.... 43448 


Pace 

438 .29482 

453 2767.  19864.  48550,  52726 

600 29696.  30754 

801 36831.  47829 

802 36831.  47829 

803 36831.  47829 

1000—1750  (Ch.  II) 6833 

1028 45661.  46745 

1031 .". 44892 

1032 44892 

1061 52428 

1306 .28657 

1500 20865,  28857 

1501 20865 

1604 52428 

1700..: 41199-41202 

1704 52428 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I — Cemmedity  Futurat 
Trading  CommiMion 

Page 

5    Appendix  D  added. 30672 

12    Authority  citation  revised 17692 

12.406    (d)  added 17692 

15.03    Revised... 50923 

30    Interim  order  extended 11491 

Order 44856 

30  Appendix  B  amended 28832, 

28840,  28848,  30673 

31  Appendix  B  amended 22139 

140.735-8    (b)  revised 27678 

146.12    (a)  and  (b)  amended 35198 

150.1  (d)  added 41571 

150.3    Revised 41571 

Chapfar  II — S«curiti«t  and  Exchange 
Committion 

200    Authority      citation      re- 
vised  25882 

Interpretation 42944  ' 

200.1-200.30-15     (Subpart     A) 

Authority  citation  revised 17458 

200.30-1    (J)  added 12921 

200.30-3    (a)(6)  revised 30839 

(a)(47)  added 51538 

200.30-14   (f)  added;  authority 

citation  removed 17458 

200.81    Heading  and  (a)  revised; 
(b)  text  and  Note  and  (c) 

amended 12413 

(a)  revised 32605 

200.601-200.670     (Subpart     L) 

Added 25882,  25885 

200.670    (c)  revised 25882 

200.735-3    (b)(7)(il)  revised; 

(b)(7)(iii)  amended 17458 

200.735-6    Revised 18553 

201.1—201.29  (Subpart  A)    Au- 
thority citation  added 28191 

201.2  (e)(7)  revised 26434 

201.23    (e)  added 28191 

202.3a    Effectiveness    ei^tended 

to  9-1-90 32891 

211    Interpretative  releases 29226, 

33454.  34715,  47801 

229.304    Revised 12929 

230.100—230.215    Authority    ci- 
tation revised 17459 

230.122    Amended 17459 

230.144    (a)(3)  revised 12921 
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Page 


230.174  (d)  and  (e)  redesignat- 
ed as  (e)  and  (f);  new  (d) 
added 11845 

230.482    (eXl)  (i)  and  (ii)  eff. 

date  deferred  to  7-1-88 15022 

230.701    Added 12921 

230.702(T)    Added  (tempo- 

|1^|*y) 12022 

230.703(T)  Added  (tempo- 
rary)  12922 

231    Interpretative  releases 29226 

239.701    Added 12922 

240  Authority  citation  amend- 
ed  26394. 

33459,  37289 
240    Document  at  53  FR  41205 
classification    corrected    to 

RULES 43800 

240.0-4    Amended 17459 

240.3al2-8  (a)(1)  (v)  and  (vi) 
amended;         (a)(1)         (vii) 

through  (xii)  added 43863 

240.7C2-1    Removed 41206 

240.10b-10    (a)(8)(ii)  added 40721 

240.10b-21(T)  Added  (tempo- 
rary)  33460 

240.12a-5    (e)  amended 41206 

240.14a-l  (b)  revised;  (d) 
through  (k)  redesignated  as 
(e)    through    (1);    new    (d) 

added 16405 

240.14a-13  (a)(l)(ii)  (A)  and 
(B),  (2),  and  Notes  1  and  2. 
(b)(3)  and  (d)  revised; 
(a)(l)(ii)(C)     and     Note     3 

added „ 16405 

240.14a-101    Amended 12931 

240.14b-l    (d)    redesignated    as 

(e);  new  (d)  added 16405 

240.14b-2  (e)(2)(i)  and  (f)(1)  re- 
vised; (J)  removed;  (g) 
through  (i)  redesignated  as 
(h)    through    (J);    new    (g) 

added;  new  (h)  revised 16405 

240.14C-1  (b)  revised;  (d) 
through  (J)  redesignated  as 
(e)    through    (k);    new    (d) 

added 16406 

240.14C-7  (a)(l)(ii)  (A)  and  (B). 
(2),  and  Note  3,  (b)(3)  and 
(d)  revised;  new  (a)(l)(ii)(C) 

and  Note  4  added 16406 

240.15a-3    Removed 41206 

240.15b7-l    Removed 41206 

240.15c2-3    Removed 41206 
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TITLE  17  Chapter  II— Con.  page 

240.15C2-8    (d)  amended 11845 

240.15A12-1    Removed 41206 

240.17a-3    (a)(9)     (i)     and     (U) 

amended 16406 

240.17f-l  (a)  through  (f)  re- 
vised  37289 

Revision  corrected 40721 

240. 19a3-l    Removed 41206 

240.19l>-3    Removed 41206 

240.19C-4    Added 26394 

Technical  correction 26992 

240.31-1    (f)  amended 17182 

241    Interpretative  releases 29226 

249.308    Form  8-K  amended 12931 

249.501    Form  BD  amended 23385 

250.104  (c)  amended;  flush  text 
designated  as  (d)  and  re- 
vised  17459 

260.0-6    Amended 17459 

270.34b-l    (b)  and  (c)  eff.  date 

deferred  to  7-1-88 15022 

271    Interpretative  releases 29226 

274.11A    Form  N-IA  eff.   date 

deferred  In  part  to  7-1-88 15022 

274.11b  Form  N-3  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

274.11c  Form  N-4  eff.  date  de- 
ferred in  part  to  7-1-88 15022 

275  Authority  citation  amend- 
ed  32034 

275.204-2  (aKll)  and  (eXl)  re- 
vised; (a)(16)  and  (eK3) 
added 32035 

Chapfvr  IV— 0«partniMit  of  tM 
Traosury 

400.2  (c)(1).  (3)(iv).  and  (7)  re- 
vised; (c)(3Kv)  redesignated 
as,  (cK3)(vi);  new  (c)(3)(v) 
added 28984 

402.2  (eKl)  (vl).  (vii).  and  (vili) 
redesignated  as  (e)(1)  (vii), 
(vili),  and  (ix)  and  revised; 
new  (e)(l)(vi)  added; 
(gKlKiv)  revised. 28984 

402.2a  (a)(l)(lil)  (B)  and  (C), 
(iv)  (B)  and  (C).  (3)(iKA)  in- 
troductory text  and  (i), 
(il)(A)  introductory  text  and 
(i)  revised;  (a)(l)(iii)(D)  and 
(IvKD)  added:  (O  amended 28985 

403.1    Revised 28986 

403.4  (e)  revised 28986 

403.5  (d)(1)  Introductory  text 
revised;     (e)    (5)     and    (6) 


Page  V 

added;  (fK3)  removed;  OMB  ' 

number 28986 

403.7  (b),  (dKl)  introductory 
text  and  (2)  introductory 
text,  and  (e)  revised;  (c) 
amended 28986 

404.4  (a)(2)  and  (3KiKA)  re- 
vised  28987 

450.1    (b)  amended 28987 

Title  n^Proposed  Rulea: 

1 21490.  26447,  46089 

15 .tr. 39103 

140 13288 

146 22660 

150 13290.  23411 

180 24954 

200 12429 

210 21670 

229 12948,  26718,  28009,  49997 

230 22661,  26718.  33147,  44016,  50038 

239 * 23258.  27872 

240 21670, 

23645.  28009,  31709.  33147,  37778, 

38967,  41204,  41206.  49997 

249 12948,  21670,  28009 

270 21670. 

23258.  28009.  29914.  30299.  35830, 

45275,  49997 

274 21670. 

23258.  27872.  28009.  29914,  49997 

275 29914,  36997 

279 29914 

400-450  (Ch.  IV) 12428 

TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapt*r  I — FMl«ral  En«rgy  R«gula- 
tery  Commission,  Doportmont  of 
Enorgy 

2  Hearing  transcript  and  ques- 
tion avaUabUlty 15198 

Authority  citation  revised 15804. 

26436 

Rehearing  denied 16859 

2.19    Revised 15804 

2.51    Removed 26436 

2.100  Removed 26436 

2.101  Removed 26436 

2.104    (c)(1)  amended 50924 

4    Authority  citation  revised 15381 

Rehearing  denied 47525 

4.30    (b)(28)  added 27001 

Rehearing  granted 36272 

(bK4)(iil)  and  (27)  revised 36567 


Page 

4.32  (a)(5)  (vii)  and  (viii)  re- 
vised; (a)(5)(ix)  added;  (c) 
through  (1)  redesignated  as 
(d)  through  (j);  new  (c) 
added;  new  (d)  through  (f) 
nomenclature  change;  (b) 
(1)  and  (2).  new  (dK4),  (e) 
introductory  text,  (1)  (11) 
and  (Ui).  and  (2)(ii)(B),  (f). 

and  (g)  amended. 27001 

Rehearing  granted 36272 

4.33  (d)(3)  amended :..... 27002 

Rehearing  granted 36272 

4.35  Heading  and  (a)  revised; 
(b)  redesignated  as  (f);  new 
(b)  through  (e)  added. 27002 

Rehearing  granted 36272 

4.38    (b)(l)(vi)     added;     (b)(3)V 

amended 27002 

Rehearing  granted 36272 

(b)(l)(vi)(B)  revised 40724 

4.40    (b)  amended 27002 

Rehearing  granted 36272 

4.50    (b)  amended. 27002 

4.82    (b)  amended 27002 

Rehearing  granted 36272 

4.103    (c)  revised 36568 

4.107    (a)  revised 15381 

11.2  (b)  amended. 44859 

11.3  (a)(2)  amended 44859 

11    Fee  Schedule  designated  as 

Appendix  A  and  revised 44859 

16    Authority  citation  revised 15810 

16.15  Revised. 15810 

16.16  Revised 15810 

37  Quuterly  rate  of  return  de- 
termination   51752 

37.3  Rehearing  denied 11991 

37.4  Rehearing  denied 11991 

37.6    Rehearing  denied 11991 

37.8  Rehearing  denied 11991 

37.9  Rehearing  denied. 11991 

(d)  table  revised 12932 

(d)  revised 27483,  40870 

141.1  PERC  Form  No.  1 
amended 40875 

141.2  FERC  Form  No.  1-F 
amended 40875 

154  Authority  citation  re- 
vised  15026 

Programs  availability 30047 

Record       formats       revlsed...^5312, 

44004 

Software  avaUabllity 45758 

154.1    Revised 15026 


Page 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  and  (c)  amended........  30031.  49653 

Implementation  conference 32891 

154.14  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 « 19283 

Implementation  conference 32891 

154.15  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

154.16  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

154.26    Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  amended 30031.  49653 

Implementation  conference 32891 

154.31  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 30031.  49653 

Implementation  conference 32891 

154.32  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  and  (b)  amended. 30031.  49653 

Implementation  conference 32891 

154.34    (a)  revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)    (1)    and    (2)    amended...30031. 

49653 
Implementation  conference 32891 

154.61  Revised 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Amended 30031.  49653 

Implementation  conference 32891 

154.62  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a) 
added. _ 15027 

Rehearing  granted  and  effec- 
tive date  suspended 16058 
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TITLE  18  Choptor  I— Con.  Pw 

Eff .  8-1-88 19283 

Amended 30031 

Implementation  conference 32891 

(a)  amended. 49653 

154.63  (bKl)  introductory  text. 
(cKl).  (dK3).  (eX4).  and  (f) 
introductory    text    revised: 

(bKlKiv)  and  (5)  added 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(bKlKiv)  and  (5),  (cHl)  (i)  and 
(ii).     (d)(3)     and     (eK4Ki) 

amended 30031 

Implementation  conference 32891 

(bKlKiv).  (5).  (CKl)  (i)  and 
(ii).  (dK3).  and  (4Ki)  amend- 
ed  49653 

154.67  (cKl)  and  (2KiiiKB)  cor- 
rected  14788 

154.303  (eKlKii)  revised 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(eKlKii)  amended 30031.  49653 

Implementation  conference 32891 

154.304  (c)  correctly  revised 11991 

154.305  (e)  introductory  text. 
(iK3)  (i)  and  (ii)  correctly  re- 
vised  11992 

154.306  (c)  correctly  revised. 13254 

157    Rehearing  granted 11845 

Authority     citation     revised...  15028. 

15381 

Programs  availability 30047 

Record       formats       revised...35312. 

44004 
Software  availability 45758 

157.6  Heading  and  (a)  revised 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(aKl)  amended 30031.  49653 

Implementation  conference 32891 

157.7  (a).  (bK3)  (1).  (ii)  and 
(ill).  (5Ki),  and  (7Ki).  (c)  in- 
troductory text,  and  (4)  in- 
troductory text,  (d)  intro- 
ductory text,  (e)  introducto- 
ry text.  (2).  and  (3)  introduc- 
tory text,  and  (gM3)  intro- 
ductory text  and  (iv)  intro- 
ductory text  amended 15028 

Rehearing  granted  and  effec- 
tive date  suspended 16058 


Ptme 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.13  (a)  amended 15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.14  (a)  introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  amended 30031,  49653 

Implementation  conference 32891 

157.16  Introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.17  Revised 15029 

Rehearing  granted  and  effec- 
tive date  suspended 16098 

Eff.  8-1-88 19283 

(a)  and  (b)  amended 3(K)31.  49653 

Implementation  conference 32891 

157.18  Introductory  text  re- 
vised  15029 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.20  (c)  introductory  text 
and  (d)  Introductory  text  re- 
vised  15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(c)  and  (d)  amended 30031 

Implementation  conference 32891 

(c)  introductory  text  and  (d) 
introductory  text  amended....  49653 

157.21  (d)  amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(a)  revised 29009 

Implementation  conference 32891 

157.30    (c)  revised 29009 

(a)  and  (e)  introductory  text 
corrected 37291 

157.102    (aKl)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 
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Implementation  conference 32891 

157.204  (a)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.205  (b)  revised 15030 

(b)  revised;  (c)  through  (h)  re- 
designated  as   (d)   through 

(i):  new  (c)  added 15381 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(bKl)  amended 30031 

Implementation  conference 32891 

(b)  introductory  text  revised 49653 

157.207  Amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.208  (d)  Table  I  revised 11644 

(e)  introductory  text  amend- 
ed  15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.211    (c)    introductory    text 

amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

157.214  (c)    introductory    text 
amended 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 .1 19283 

Implementation  conference 32891 

157.215  (a)  Table  II  revised 11644 

(b)(1)   introductory   text   and 

(2)  introductory  text  amend- 
ed  15030' 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

161    Added 22161 

Rehearing  granted 29654 

PERC  Form  No.  592  correct- 
ed  34277 

Piling  time  extended 36273 

161.3    (j)  corrected ^ 25240 

250    Authority       citation  *    re- 
vised  22161 


Pace 

250.16    Added 22161 

(c)(2)   introductory  text  and 

(dK  1 )  corrected 25240 

Rehearing  granted 29654 

PiaiC  Porm  No.  592  correct- 
ed  34277 

Piling  time  extended 36273 

260    Authority      citation      re- 
vised  15030.  45901 

Programs  availability 30047 

Record  formats  revised 35312 

Software  availability 45758 

260.1  (b)  revised 15030 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 3289 1 

PERC  Porm  No.  2  amended 40875 

Record  formats  revised 44004 

260.2  (bKl)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

PERC  Porm  No.  2-A  amend- 
ed  40875 

Record  formats  revised 44004 

260.3  (bKl)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(bKl)  (1)  and  (ii)  amended 30031 

Implementation  conference 32891 

260.4  (b)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 .♦. 19283 

Implementation  conference 32891 

260.7    (bKl)  (i)  and  (ii)  intro- 
ductory text  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-l-88...r 19283 

Implementation  conference 32891 

260.9    (a)  amended;  (b)  and  (c) 

revised 45901 

260.11  (b)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

(b)  amended 30031 

Implementation  conference 32891 

260.12  (bKl)  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 
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TITLE  18  Chaptar  I— Con.  page 

Eff .  8-1-88 19283 

(b )( 1 )  amended 3003 1 

Implementation  conference 32891 

271.101  (a)    Tables    I    and    II 
amended 16541. 

32374,  44008 

271.102  (c)   Table   III   amend- 
ed.  16542, 

32374,  44009 

271.1104    Pipeline  fUings 21415 

Pipeline  filings  corrected 30047 

List  of  producers 43192 

272.103  (e)  revised 28194 

274    Authority      citation       re- 
vised  28194 

274.205    (d)  (3)  and  (4)(ii)  re- 
vised  28194 

284    Interpretative  rule 14922 

Rehearing  granted 20835 

Programs  availability 30047 

Record       fonnats       revised...35312, 

44004 

Software  availability 45758 

Authority  citation  revised 50938 

284.7  (d)(5)(ii)  revised 22163 

Rehearing  granted 29654 

PERC  Form  No.  592  correct- 
ed  34277 

Piling  time  extended 36273 

284.8  Hearing    transcript    and 
question  availability 15198 

Rehearing  denied 16859 

284.9  Hearing    transcript    and 
question  availability 15198 

Rehearing  denied 16859 

284.10  Rehearing  denied 16859 

284.221    (b)(1)  introductory 

text  revised 15031 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

( b )( 1 )        introductory        text 

amended 30032, 

49653,  49653 

Implementation  conference 32891 

284.301—284.306     (Subpart     K) 

Added 50938 

292    Authority      citation      re- 
vised  15381, 

27002.  40724 

292.202  (p),  (Q).  and  (r)  added 27002 

Rehearing  granted » 36272 

292.203  (c)  revised 27002 

Rehearing  granted 36272 

292.207    (b)(2)  revised 15381 


Pmse 

292.208  Redesignated  as 

292.209  and    revised;    new 

292.208  added 27003 

Rehearing  granted 36272 

292.209  Redesignated  as 

292.210  and    revised:    new 

292.209  redesignated    from 

292.208  and  revised 27003 

Rehearing  granted 36272 

292.210  Redesignated         from 

292.209  and  revised 27003 

Rehearing  granted 36272 

292.211  Added 27004 

Rehearing  granted 36272 

(g)(3)(i)  revised 40725 

357.2    PERC      Porm      No.      6 

amended 40875 

375  Authority  citation  re- 
vised  15381.  16062 

375.301  (c)  amended 16062 

375.302  (b)  and  (e)  revised;  (g), 
(h)  and  (q)  through  (t)  re- 
designated as  (f),  (g)  and  (p) 
through  (s);  new  (f )  and  (g) 
re\^d;  new  (h)  and  (m) 
added 16062 

375.303  (f)  and  (g)  revised;  (h) 

and  (i)  added 16062 

375.304  Revised 16063 

375.307  Revised 16063 

375.308  (m)  revised 15382 

Revised 16064 

(e)(2)  correctly  revised 21992 

375.309  (f )  revised 15382 

375.310  Added 16065 

375.313  (e)  through  (h) 
added 16065 

375.314  (gg)  revised 15382 

Revised 16065 

(c)(8)(U)  correctly  revised 21992 

(r)  added 27005 

380.4  (a)(31)  removed 26437 

380.5  (b)(  1 )  revised 26437 

380.6  (a)(1)  revised r. 26437 

381    Rehearing  denied 24057 

381.104    (c)  revised 15382 

381.201  Amended 15384 

381.202  Amended 15384 

381.203  Amended 15384 

381.204  Amended 15384 

Revised;  interim 44185 

381.205  (a),  (b),  (c),  and  (d) 
amended „ 15384 

Revised;  interim 44186 

381.207    (b)  amended 15384 
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381.208    Revised 15382 

(b)  correctly  revised 21993 

8r2( 

381.301 


38r20! 


? 


(b)  amended 15384 

Amended 15384 

381.302  (a)  revised 15382 

381.303  (a)  amended 15384 

381.304  (a)  amended 15384 

381.305  Added 15382 

381.401  Amended 15384 

381.402  Revised 15382 

381.403  Amended 15384 

381.404  Amended 15384 

381.405  Removed 15382 

381.502  Revised 15382 

381.503  Removed 15382 

381.504  Removed 15382 

381.505  Revised 15382 

381.506  Amended. 15384 

381.507  Amended 15384 

381.508  Amended 15384 

381.509  Amended 15384 

381.510  Amended 15384 

381.601  (Subpart  F)    Added 15383 

382    Clarification 46445 

385    Authority      citation      re-     > 

vised 15032, 

16408,  32039 

Programs  availability 30047 

Record       formats       revised...35312, 

44004 

Software  availability 45758 

Rehearing  denied 50943 

385.501  Revised 16067 

385.502  (a)(2)  revised. 16067 

385.913    Revised. 16408 

385.1501—385.1511  (Subpart  O) 

Added 32039 

385.2011  Added 15032 

Rehearing  granted  and  effec- 
tive date  suspended. 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 

385.2012  Added 37546 

Rehearing  denied 47949 

388    Authority      citation      re- 
vised  15032 

Programs  availability 30047 

Record       formats       revised...35312, 

44004 

Software  availability 45758 

388.104    Revised 15383 

388.112    (b)  revised 15032 

Rehearing  granted  and  effec- 
tive date  suspended 16058 

Eff.  8-1-88 19283 

Implementation  conference 32891 


Pwe 

389    PUing  time  extended. 36273 

389.101    (b)   table   OMB   num- 
bers confirmed 12676 

(b)     table     amended     (OMB 
numbers) 12677,  31701 

Chapter  III — Delaware  River  Bosin 
Commission 

420.51    Undesignated         center 

heading  and  section  added 45260 


Chapter  XIII— Tennesi 
Authority 


Valley 


1300  Authority  citation  re- 
vised  40217. 

1300.735-12    (b)  revised 40217^^ 

1300.735-14    (c)  added 40217 

1300.735-41b    Amended ..'.  40218 

1300.735-43    Amended 40218 

1300.735-49    Amended 40218 

1301  Authority  citation  re- 
moved  40218 

1301.1—1301.2  (Subpart  A)  Au- 
thority citation  revised 40218 

1301.1  (b)  introductory  text, 
(cKl)  (i)  and  (ii),  (2)  (i)  and 
(U).  and  (3)  (i)  and  (ii),  and 

(e)  amended 31316 

1301.4    Removed. ,.40218 

1301.11—1301.24     (Subpart     fif) 

Authority  citation  revised 40218 

1301.12    (d)  and  (f )  revised 30252 

1301.14    (g)  amended : .30253 

1301.17  (d)  removed;  (e)  redes- 
ignated as  (d) 30253 

1301.19    (a)    introductory    text 

amended 30253 

1301.23  (b)  amended. 30253 

1301.24  (a)     amended;     (bKl) 

and  (cKl)  revised. 30253 

1301.41—1301.48     (Subpart     C) 

Authority  citation  revised 40218 

1307.6    (d)  revised 39083 

Title  18 — Proposed  Rules: 

4 21844,34119 

16 „ 21844,  34119 

35 16882.  31882 

37 31883 

38 16882.  31882 

101 „ 24096,  3M25.  3*545 

141 ./Q.....  21853 

154 .727704,40235 

157 40235 

260 21853.  40235 
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Title  IS— Propoaed  Rule* — Con.       Pwe 

272 12704 

274 12704 

284 14923. 

15061.  18099.  25628.  25629.  31885. 

40235 

292 16882. 

24099.  31021,  31882.  44458 

293 16882.  31882 

387 21853 

382 16882.  31882 

385 16061. 

18099.  25628.  25629.  31885,  40235 

388 40235 

420 22601 


TITLE  19— CUSTOMS  DUTIES 

Choptsr  I — UnHad  Stotvt  Customs 
S«rvic*,  D«partm«nt  of  th«  Trwatury 

4    Technical  correction 48367 

Authority  citation  revised 51246 

4.2    (a)  revised 46083 

4.2a    Revised 46083 

4.7a    (cK2)(iii)  added 43200 

4.94    (d)  amended;  interim 51246 

7    Interpretative  rule 12143 

Authority  citation  revised 51246 

7.8  (a)  and  (b)  amended:  inter- 
im  51246 

10  Authority  citation  amend- 
ed  28379 

Authority     citation     revised...51246, 

51765 
10.1    (a)  introductory  text,  (b) 
and  (d),  (f).  (g),  (h)(1),  (iv). 
(5)(i).   and   (JK2)   amended; 

(e)  revised;  interim 51246 

10.3  (a),  (c)  (1),  (3)  and  (f) 
amended;  (b)  table  revised; 
(c)(4)  footnote  3  removed; 

interim 51246 

10.5    (h)  revised;  interim 51247 

10.8  (a),  (e).  and  (i)  through  (1) 
texts  and  table  amended;  (e) 
footnote  1  removed;  inter- 
im  51247 

10.8a    (a),  (b)  and  (c)  amended; 

interim 51247 

10.9  (a),  (e).  (g)  through  (J) 
amended;  (e)  footnote  1  re- 
moved; interim 51247 

10.11  Amended;  interim... 51247 

10.12  Amended;  interim 51247 

10.13  Heading  revised;  (b) 
amended;  interim. 51247 


P««e 

10.14  (a)  and  (b)  amended;  in- 
terim  51247 

10.15  (d)  amended;  interim 51247 

10.16  (c)  and  (f)  amended;  in- 
terim  51248 

10.18    Amended;  interim 51248 

10.24  (a)  introductory  text.  (1) 
and  footnote  1.  (2).  (d).  and 

(e)  amended;  interim 51248 

10.31  (a)  (1),  (2),  (3)(i)  and  (b), 
(e).  (f)  and  (g)  amended;  in- 
terim  51248 

10.34  Amended;  interim 51248 

10.35  (a)  and  (b)  amended;  in- 
terim  51248 

10.36  (a),   (b)   and  concluding 

text  amended:  interim 51248 

10.37  Amended;  interim 51249 

10.38  (a)  and  (g)  amended;  in- 
terim.  51249 

10.39  (a),  (d)  (1)  and  (3).  (e), 

and  (f)  amended;  interim 51249 

10.40  (b)  amended;  interim 51249 

10.41  Undesignated  center 
heading  amended;  footnote 

37  removed 51249 

10.41b  (b)  introductory  text, 
(1)  and  (3),  (c)(1)  introducto- 
ry text,  (i)  and  (iv)  and  (2) 

amended;  interim 51249 

10.43    Amended;  interim 51249 

10.46  Amended;  interim 51249 

10.47  Text  amended;  footnote 

42  removed;  interim 51249 

10.48  (a)  and  (e)  amended;  in- 
terim  51249 

10.49  (a),  (c)  and  (d)  amended; 
interim 51249 

10.52  Amended;  interim 51250 

10.53  (a)  through  (c)  and  (f) 

and  (g)  amended;  interim. 51250 

10.54  Amended;  interim 51250 

10.56  (a)  amended;  interim 51250 

10.57  Amended;  interim 51250 

10.58  (a)  amended;  interim 51250 

10.59  (f )  table  amended 28379 

Heading,    (c).    (e),    and    (f) 

amended;  footnote  57  re- 
moved; interim 51250 

10.63  Footnote  58  removed:  in- 
terim  51250 

10.65  (a)  footnote  59  and  (c)(2) 
footnote  60  removed;  inter- 
im  51250 
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10.66  (a)  and  (c)  amended;  in- 
terim  51250 

10.67  (a)  and  (c)  amended; 
footnote  67  removed:  inter- 
im  51250 

10.70  (a)  amended:  interim 51250 

10.71  (e)  amended;  interim 51250 

10.74  Amended;  interim 51250 

10.75  Amended;  interim 51250 

10.76  (a)  and  (b)  amended; 
footnote  70  removed;  inter- 
im  51250 

10.77  Section  and  footnote  71 
removed;  interim 51250 

10.78  (b)  amended;  footnote  72 
removed;  interim 51250 

10.80  Revised;  footnote  74  re- 
moved; Interim 51251 

10.84    Revised;  interim 51765 

(a),  (b)(4).  (c),  and  (d)  amend- 
ed; interim 51251 

10.90    (a)  amended;  interim 51251 

10.91—10.97  Removed:  inter- 
im  : 51251 

10.98  (a)  amended;  footnote  89. 
removed;  interim 51251 

10.99  (a)  introductory  text 
amended;  footnotes  90,  91, 

and  92  removed;  interim 51251 

t  10.100    Amended;  interim 51251 

10.102  (a),  (b)  introductory 
text.  (1),  (2),  (3),  (c),  and  (d) 
amended;  interim 51251 

10.103  (a)  and  (b)  amended:  in- 
terim  51251 

10.104  Amended;  interim. 51251 

10.107  (a)  introductory  text, 
footnote  99. removed;  inter- 
im  51252 

10.108  Amended:  interim 51252 

10.132  Removed;  interim 51252 

10.133  Amended:  interim 51252 

10.133  Amended;  interim 51252 

10.134  Amended;  interim 51252 

10.139  (a)  and  (b)  amended;  in- 
terim  51252 

10.172    Amended;  interim 51252 

10.179  (a)  introductory  text 
amended;  interim 51252 

10.180  Amended;  interim 51252 

10.181  (a)  amended;  interim 51252 

10.182  Removed;  interim 51252 

10.183  (b),  (c)  (1)  and  (2).  and 
(d)(2)  amended:  interim 51252 

10.191    (b)(2)  (iv),  (V),  (vi),  and 

(vii)  amended;  interim 51252 


Page 

10.192    Amended;  interim 51252 

10.301—10.311    Undesignated 
center  heading  added;  inter- 
im  51766 

10.301  Added;  interim 51766 

10.302  Added:  interim 51766 

101303—10.305  Added;  inter- 
im  51767 

10.306—10.311  Added;  inter- 
im  51768 

11  Authority  citation  revised 51252 

11.3    Amended;  interim 51253 

11.6  Footnote  3  removed;  inter- 
im  51253 

11.9  (a)  and  (b)  amended:  in- 
terim  51253 

11.13    (a)   revised:   footnote    14 

removed:  interim 51253 

12  Authority  citation  revised 51253 

12.7  (b)  footnote  6  removed;  in- 
terim  51253 

12.8  (a)  footnote  7  redesignat- 
ed as  text;  footnote  8  re- 
moved; interim 51253 

12.16  (a)  footnote  9  removed; 
interim 51253 

12.17  Footnote  10  removed:  in- 
terim  51253 

12.24    (a)  footnote  11  removed; 

interim 51253 

12.26  (b)  footnotes  13  and  13a 
and  (d)  footnote  13b  re- 
moved: interim 51253 

12.27  Revised 51253 

12.29  (a)  through  (d)  amended; 
footnotes  16,  16b,  and  17b 
removed;  interim 51253 

12.30  Revised;  interim 51253 

12.31  Footnote  18  removed:  in- 
terim  51253 

12.32  Footnote  19  removed;  in- 
terim  51253 

12.33  Footnote  20  r^faioved;  in- 
terim  51253 

12.34  Foot];^ote  21  removed;  in- 
terim  512S3 

12.36  Footnote  23  removed;  in-     / 
terim 51253^ 

12.37  Footnote  24  removed;  in- 
terim  51253 

12.38  Footnote  25  removed;  in-/ 
terim ....51253 

12.42  Footnote  29  removed;  in- 
terim.  „...  51253 
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TITLE  19  Chapter  i— Con.  Pmge 
12.45    Footnote  30  removed:  in- 
terim  51253 

12.48  Footnote  31  removed;  in- 
terim  51253 

12.60  Footnotes  36  and  37  re- 
moved; interim 51253 

12.61  Footnotes  38.  39  and  40 
removed;  interim 51253 

12.62  Footnote  41  removed;  in- 
terim  51254 

12.73    Revised. 26240 

12.104b   Table  amended. 38287 

12.130  (a)  introductory  text  re- 
vised; (c)  amended;  interim....  51254 

18  Authority  citation  revised 51254 

18.1    (a)  and  (b)  footnotes  1  and 

2  removed;  (b)  amended;  in- 
terim  51254 

18.3  Footnote  3  removed;  Inter- 
im.  51254 

18.10  Footnote  4  removed;  sec- 
tion amended;  interim t^i-^^^ 

18.11  (a),  (c)  and  (e)  footnotes 
5,  6  and  7  removed;  inter- 
im  51254 

18.20  Footnote  8  removed;  in- 
terim  51254 

18.25—18.27    Undesignated 
center  heading  footnote  10 
removed;  interim 51254 

19  Authority  citation  revised 51254 

19.1  Footnotes  1  through  6  re- 
moved; Interim 51254 

19.3    (eK3)  amended 40219 

19.11  Footnotes  14  and  15  re- 
moved; interim 51254 

19.13    (a)  and  (d)  footnotes  16 

and  17  removed;  interim 51254 

19.15  (a)  and  (f)  footnotes  18 

and  19  removed;  Interim 51254 

19.17  (a)  amended  and  foot- 
note 22  removed;  Interim 51254 

19.18  (a)  amended;  interim 51254 

19.19  (a)  amended;  (b)  footnote 

23  removed;  interim 51254 

19.23  Footnote  24  removed;  in- 
terim  51264 

19.48    (a)(3)  revised 40219 

24    IRS  interest  rate 36785 

Authority    citation    revlsed...51254, 

51769 

24.16  Footnotes  3,  4.  5,  and  5a 
removed;  (b)  amended;  in- 
terim  51254 


24.17    (a)(8)  amended;  footnote 

5aa  removed 51254 

24.23    (b)(5)  added;  Interim 51769 

24.36  Heading  footnote  6  and 
(d)  footnote  7  removed;  in- 
terim  51254 

54    Authority  citation  revised 51254 

54.5  (a)  Introductory  text 
amended;  (a)  (1)  through  (3) 
revised;  interim 51254 

54.6  Introductory  text  and  (d) 
amended;  (a)  footnote  1  re- 
moved; concluding  text 
added;  interim 51255 

101  Authority  citation  re- 
vised  51255 

101.3  (b)  table  amended 24060 

101.4  (c)  table  amended 24060 

103  Authority  citation  re- 
vised  51255 

103.11  (b)(2)  (1)  and  (xU) 
amended:  interim 51255 

103.12  Introductory  text  re- 
published;   (g)    revised;    (h) 

and  (I)  added 12937 

111  User  fee  due  date 44186 

Authority  citation  revised 51255 

111.11    (d)  amended;  interim 51255 

112  Authority  citation  re- 
vised  40220 

112.30    (a)(5)  revised 40220 

113  Technical  correction 48368 

Authority  citation  revised 51255 

113.62  (1)  redesignated  as  (J); 
new  (1)  added;  new  (J)(l) 
amended 29230 

(a)  introductory  text  amend- 
ed  45902 

113.63  (f)  and  (g)  redesignated 
as  (g)  and  (h);  new  (f) 
added 29230 

(gMl)  amended 45902 

113.64  (d)  redesignated  as  (e); 

new  (d)  added 29230 

(d)  and  (e)  correctly  redesig- 
nated as  (e)  and  (f ) 44186 

(a)  and  (c)  amended 45902 

113.65  (a)(3)  and  (b)  amend- 
ed  45902 

113.66  (a)  Introductory  text  re- 
published; (a)(2)  revised;  (c) 
amended 45902 

(b)  Introductory  text,  (1)  and 

(2)  amended;  interim 51255 

113.67  (b)(2)(l)  amended 45902 


Page 

113.68  (b)  amended 45902 

113.69  Amended 45902 

113.70  Amended 45902 

113.71  (b)  amended 45902 

113.72  Amended 45902 

113.73  (a)(2)  amended 45902 

113  Appendix  A  added 29230 

114  Authority  citation  re- 
vised  51265 

122  Authority  citation  re- 
vised  51265 

122.14  (b)  and  (J)(l)(vl)«redes- 
ignated  as  (b)(1)  and 
(J)(l)(vii);  new  (b)(2)  and 
(J)(l)(vl)  added;  (c)  and  new 
(j)(l)(vil)  revised;  (d)  and  (k) 
Introductory  text  amended....  29231 

122.24    (b)  amended;  interim 51272 

122.48    (d)  amended;  Interim 51255 

123  Authority  citation  re- 
vised  ; 51255 

127  Authority  citation  re- 
vised  51255 

127.33    Amended;  Interim 51255 

132  Authority  citation  re- 
vised  51265 

132.6    Amended;  interim 51265 

132.13    (a)(2)  heading  and  text 

revised 19897 

134  Interpretative  rule  effec- 
tiveness  20836 

Authority  citation  revised 51255 

134.0    Amended;  interim 61256 

134.22  (b)  revised;  interim 51255 

134.23  (a)  and  (b)  amended;  in- 
terim  51256 

134.24  (b)  amended;  biterlm 61256 

134.33    Amended;  interim 61266 

134.43  (a)  revised;  (b)  amend- 
ed; interim 61256 

141.4    (a)  and  (b)  revised;  (c) 

added:  interim 51256 

141.53    (c)  amended;  interim 51266 

141.61  (e)(l)(i)(A)  and  (B)(1), 
(ilHA)  and  (C).  (e)(2)  intro- 
ductory text,  (3)  and  (6) 
amended;  interim 51266 

141.82  (d)  amended;  interim 51266 

141.83  (dK6)  amended;  inter- 
im  51266 

141.89  (a)  and  (b)  revised;  in- 
terim  51256 

141.90  (b)  amended;  interim. 51262 

141.113  (a)(5)  and  (g)  amend- 
ed; interim. 51262 


Page 

142.17  (b)(6)  amended;  inter- 
im  51262 

142.17a    (a)(2)  amended;  Inter- 

im* 51262 

143.21    (a),  (c),  (d),  (f)  and  (h) 

amended;  interim 51262 

143.23    (d)  amended;  interim 51262 

143.25  Amended;  interim 61263 

143.29    (b)  amended;  interim 51263 

144  Authprity  citation  re- 
vlsed....\.....,j,.^. 61263 

144.15  (aK2JL  amended;  inter- 
im  51263 

145  Authority  citation  re- 
vised  51265 

145.12  (e)(1)  amended;  inter- 
im  61263 

145.34    (a)  amended;  interim 51263 

145.36    Amended;  interim 51263 

145.36  Amended;  interim 51263 

146.37  (b)  amended;  interim 51263 

145.43    Amended;  interim 61263 

146  Final  determination 52411 

Authority  citation  revised 51263 

146.1  (b)(S)  amended;  -interim....  61263 

146.67    (e)  amended;  interim 51263 

146.70    (b)  amended;  interim 51263 

146.82    (aK3)  revised 40220 

147  Authority  citation  re- 
vised.  51263 

147.2  (a)(2)  and  (b)  amended; 
interim 61263 

147.45    Amended;  liiterim 51263 

148  Authority  citation  re- 
vised  51263 

148.2  (b)  amended 51263 

148.5  Amended;  interim .*...  51263 

148.6  (a)  amended:  interim 61264 

148.8  Introductory  text  and  (a) 

amended;  interim 61264 

148.13  (c)  (1)  and  (2)  amended; 
(c)(3)  revised;  Interim 51264 

148.23  (a)(1)  amended;  (a)  (2) 
and  (3)  revised;  (a)(4)  re- 
moved; (c)  Introductory  text 
and  (2)  amended;  interim 51264 

148.26  (b)  amended;  interim 51266 

148.31    Amended;  interim 61264 

148.33    (a)  amended:  interim 51264 

148.37    (b)  amended;  interim 51264 

148.39  (a)  and  (b)  amended:  in- 
terim  51264 

148.41  Amended;  interim. 51264 

148.42  (a)  amended;  interim 51264 

148.43  (a)  amended:  interim 61265 
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148.44  (a)  amended;  interim 

148.45  (a)  amended:  interim 

148.46  (a)  amended:  interim 

148.51  (a)  (1)  and  (2)  amended: 
interim 

148.52  (a)  amended;  interim. 

148.53  (a)  and  (b)  amended:  in- 
terim  

148.54  (a)  amended:  interim 

148.63  (a)  introductory  text 
amended:  Interim. 

148.64  (a)  and  (b)(2)  amended; 
interim 

148.65  (a)  amended:  interim 

148.66  (a),  (b)(2).  and  (c) 
amended:  interim. 

148.71  Introductory  text 
amended:  interim 

148.73  (b)  amended:  interim. 

148.74  (a)  introductory  text, 
and  (b)(1)  amended:  (b)  in- 
troductory text  and  (c)  re- 
vised  

148.75  (a),  (b)  and  (c)  amend- 
ed; interim 

148.77  (a),  (b)  (1)  and  (2).  and 
(cKl)  amended:  interim 

148.82  (b)  (1).  (2).  (4)  and  (5) 
amended;  interim 

148.85  (a),  (b)  and  (c)  amend- 
ed; interim 

148.86  Amended;  interim 

148.87  (a)  amended;  interim 

148.88  (c)  amended:  interim 

148.90    (a)  (1),  (2).  and  (3),  (c). 

(dKl)(i)    and    (3)    and    (e) 
amended;  interim 

148.101  Amended;  interim 

148.102  (a)  amended;  (c)  added; 
interim 

148.105    (a)  amended;  Interim 

148.111  (a)  and  (b)  amended; 
interim ^ 

148.113  (aXl)  amended;  Inter- 
im  

148.115  (a)(1).  (2)  introductory 
text  and  (Iv).  (d)  and  (e) 
amended;  interim. 

151  Authority  citation  re- 
vised.  

151.13  (a)  revised:  nomencla- 
ture change:  Interim 

151.14  Table  revised;  interim 


P««e 
51265 
51265 
51265 

51265 
51265 

51265 
51265 

51265 

51265 
51265 

51265 

51265 
51265 


51266 

51266 

51266 

51266 

51266 
51266 
.51266 
51266 


V 


Pmce 


51266 
51266 

51769 
51267 

.51267 

51267 


51267 

51267 

51267 
51268 


151.21  Introductory  text 
amended;  (a)  revised;  inter- 
im  51268 

151.22  Amended;  interim 51268 

151.28    (a)  amended:  interim 51268 

151.41  Amended:  interim 51268 

151.42  (b)  amended:  interim 51268 

151.44    (a)  amended;  interim 51268 

151.46  Revised:  interim 51268 

151.47  Amended;  interim 51269 

151.51  (a)  and  (b)  amended;  in- 
terim  51269 

151.55    Amended;  interim 51269 

151.61  (a)  revised:  (b)  amend- 
ed: (c)  and  (d)  redesignated 
as  (d)  and  (e);  new  (c)  added; 
interim 51269 

151.62  Introductory  text 
amended:  interim 51269 

151.63  Revised:  interim 51269 

151.64  (b)  amended;  interim 51269 

151.65  Amended:  interim 51269 

151.68  (a)  and  (b)  amended;  in- 
terim  51269 

151.76    (a)  amended:  interim 51269 

151.81  Amended;  interim 51269 

151.82  Revised;  interim 51269 

151.91    Amended:  interim 51269 

151.101—151.104     (Subpart     H) 

Removed:  interim 51269 

152  Authority  citation  re- 
vised  51269 

152.1    (d)  amended;  interim 51269 

152.11  Amended;  interim 51269 

152.13  (b)  (1)  and  (2).  (c)  intro- 
ductory text,  (1),  (2)  and  (3), 

and  (d)  amended:  interim 51270 

152.101    (a)  amended;  interim 51270 

158  Authority  citation  re- 
vised  51270 

158.12  (a)  amended;  interim 51270 

158.13  (b)  amended:  (c)  and  au- 
thority citation  removed;  in- 
terim  51270 

159  Authority  citation  re- 
vised  51270 

159.4    (a)  and  (b)  introductory 

text  amended:  interim 51270 

159.7    (a)  (1)  and  (4)  amended; 

interim 51270 

159.22    (c)  amended;  interim. 51270 

159.43    Amended;  interim 51270 

162.75    (d)(3^  revised 28195 

171  Authority  citation  re- 
vised.  51271 
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171    Appendixes      A      and      B 

amended;  interim. 51271 

176.21    Amended 30984 

177  Interpretative  rule,  effec- 
tive date  pending 49117 

Authority  citation  revised 51271 

177.1  (d)(5)  amended;  interim....  51271 

177.2  (bK2)(U)(A)  amended;  in- 
terim  51271 

177.9  (b)(2)  amended;  interim....  51271 
178.2    Table     amended     (OMB 

number) 29231,  43200 

191  Authority  citation  re- 
vised  51271 

191.133    (b)  revised;  Interim 51271 

Chapt*r  n— UnHad  Stat** 
lnt*mational  Trad*  Cemmitsien 

206  Revised:  interim 33036 

207  Authority  citation  re- 
vised  33041 

207.2  (h)  removed:  (1)  redesig- 
nated as  (h);  interim 33041 

207.3  Revised;  interim 33041 

207.7  (a),  (b),  (d),  and  (e)  re- 
vised; (f ),  (g).  and  (h)  added; 
interim 33041 

207.10  (b)  revised;  (c)  added: 
Interim 33042 

207.11  Amended;  Interim 33042 

207.26  Removed:  new  207.26 
added:  interim 33042 

207.27  Removed:  interim 33042 

207.90—207.121      (Subpart      G) 

Added;  interim. 53253 

210  Revised;  interim 33055 

Authority  citation  revised 49129 

210.1    Revised:  interim 49129 

210.24  (e)  introductory  text, 
(1).  (7),  and  (9)  through  (18) 

revised:  interim 49129 

210.41  (a)  introductory  text  re- 
published; (a)(2)  revised:  in- 
terim  49133 

210.53  (b)  revised:  (J)  added;  in- 
terim  49133 

210.54  (aKl)  and  (bKl)  amend- 
ed: Interim. 49133 

210.56    (d)  revised;  Interim 49133 

210.58  (b)  revised:  (c)  and  Ap- 
pendix  A    added:    interim...49133, 

49136 

210.59  (b)  revised:  interim 49138 

211  Revised;  interim.. 33073 


Chaptar  III — lnt«matienal  Trad*  Ad- 
ministration,  Doportmont   of  Com- 


PBce 

353  Authority      citation      re- 
yjg^ 47920 

353.30    (eK2)revisei.................^^^^^^^^ 

354  Added 47920 

355  Authority      citation      re- 

.        vised 47925 

Revised 52344 

355.20    (e)(2)  revised. 47925 

356  Added;  interim. 53236 

Tide  19— Proposed  Rules: 

4 30696,  44459 

10 45485 

24 49207 

101 44459.  46623,  49891 

1 1 1 28413 

113 45917 

122 26604,  52432 

123 44469 

134 20869.  30312 

141 45485 

146 16730 

148 44459 

152 46626,  46626.  49825 

176 26605 

177 17226,  19933.  29343.  46474 

178 31367 

192 31367 

210 44463,  44900 

211 40453 

213 51281 

TITLE  20— EMPLOYEES'  BENEFITS 

Choptor  I— Offico  of  Workort'  Com- 
ponsotion  Programs,  Doportmont 
of  Labor 

10    Authority  citation  revised 11594 

10.125    (b)  revised;  interim 11594 

10.321    (a)  revised:  interim 11594 

Chapter  II — Railroad  Rotiromont 
Board 

205    Revised 39255 

209.13    Added ...17182 

210    Authority      citation      re- 
vised  17182 

210.2  Revised 17182 

210.3  Revised 17182 

210.4  (a)  revised 17183 

210.5  (f )  revised 17184 
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TITLE  20  Chapter  II— Con.  Pwe 

210.6    Revised 17184 

211  Authority  citation  re- 
vised  17184 

211.2  (bK9)  revised;  (b)  (11) 
and  (12)  added:  (c)(2)  re- 
moved; (c)  (3)  through  (7) 
redesignated  as  (c)  (2) 
through  (6);  new  (cK5)  re- 
vised  17184 

211.4  Revised 17184 

211.5  Revised 17184 

211.6  Revised 17184 

211.7  Revised 17184 

211.9    Revised 17184 

211.11  Revised 17184 

211.12  Revised 17185 

211.13  Revised 17185 

211.14  (a)  revised 17185 

243    Added 35806 

262  Authority  citation  re- 
vised  35807 

262.5  Removed. 35807 

262.6  Removed 35807 

262.7  Removed 35807 

265  Authority  citation  correct- 
ed  44976 

295.5    (eK2)  amended 35807 

350.1  (c)  amended 35807 

350.2  (c)  amended 35807 

361    Added : 45262 

365    Added 43434 

Chopt*r  III — Social  Socurity  Adminis- 
tration, Dopartmont  of  Health  and 
Human  Sorvicos 

404    Medical-Vocational     Rules 

Update 51097 

404.315  (c)  corrected;  CFR  cor- 
rection  43681 

404.509    Revised 25483 

404.1001—404.1096  (Subpart  K) 

Authority  citation  revised 38944 

404.1018    Revised 38944 

( g)( 2 )( ill)  corrected 44551 

404.1018a    Added 38945 

404.1018b    Added 38946 

404.1200—404.1299  (Subpart  M) 
Revised  (effective  date 
pending  in  part) 32976 

404.1501—404.1599   (Subpart   P) 

Authority  citation  revised 29020 

404.1597  Elxisting  text  desig- 
nated as  (a);  new  (a)  head- 
ing and  (b)  added 29020 

(b)  corrected. 39015 


Pace 

404.1597a    Added 29020 

(d),  (1)  heading,  introductory 

text.  (2),  and  (6)  corrected 39015 

404.1501—404.1599  (Subpart  P) 

Appendix  1  amended 29879 

416    Medical- Vocational     Rules 

Update 51097 

416.101—416.121     (Subpart     A) 

Authority  citation  revised 12941 

416.110    (f)(2)  amended 12941 

Technical  correction 16615 

416.501—416.570     (Subpart     E) 

Authority  citation  revised 16543 

416.550    (b)(2)  revised 16543 

416.554    Revised 16543 

Introductory  text  corrected 19856 

Revised 25484 

416.556    Added 16544 

416.901—416.998      (Subpart      I) 

Authority  citation  revised 29023 

416.995  Added 29023 

416.996  Added 29023 

(e)(  1 )  corrected 39015 

416.1157    (a)  and  (c)  amended 35808 

416.1163    (d)(2Kiii)  revised 25151 

416.1201    (a)  revised 23231 

416.1242    (a)  and  (b)  revised;  in- 
terim  13257 

416.1245  Added;  interim 13257 

416.1246  (d)  and  (f)  revised;  in- 
terim  13257 

416.2025    (b)    (1)    and    (3)    re- 
vised  25151 

416.2101—416.2176  (Subpart  U) 

Revised 12941 

Technical  correction 16615 

Chapter  IV — Employees*  Compensa- 
tion Appeals  Boord,  Department  of 
Labor 

501.3    (d)(3)  revised 49491 

501.10    Heading     revised;      (d) 

added 49491 

Chapter  V — Employment  and  Train- 
ing Administration,  Department  of 
LalMr 

606    Added 37429 

614    Authority      citation       re- 
vised  40553 

614.1    (a)  and  (d)(4)(ll)  revised; 
(dK2)        redesignated        as 
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(dK2)(l);     (dH2)(ii)     added; 

OMB  nimiber 40553 

(d)(2KU)  corrected 43799 

614.2  (g)  revised 40554 

(gKl)  introductory  text  cor- 
rected  43799 

614.3  (c)  and  (d)  amended;  (e) 
added 40554 

614.4  (c)  and  (d)  revised 40554 

614.5  (c)  revised 40554 

614.6  Heading,  (a),  (d).  (e).  and 

(g)  revised 40554 

614.11    (i)  revised 40555 

614.21  Revised 40555 

614.23  Removed;  new  614.23  re- 
designated from  614.25  and 
revised 40555 

614.24  Removed;  new  614.24  re- 
designated from  614.26  and 

(a)  revised 40555 

614.25  Redesignated  as  614.23 
and  revised;  new  614.25 
added 40555 

614.26  Redesignated  as  614.24 

and  (a)  revised. 40555 

614  Appendixes  A,  B,  and  C 
added. 40555 

Appendixes  A  and  B  correct- 
ed  43799 

615  Revised 27937 

617.3    (w)  and  (x)  redesignated 

as  (z)  and  (aa)  and  (y) 
through  (nn)  redesignated 
as  (cc)  through  (rr);  (b),  (m). 
and  new  (11)  revised;  new 
(w).     (x),     (y).     and     (bb) 

added 32348 

617.11  (a)  introductory  text. 
(3)  (i)  and  (11).  and  (6)(U)  re- 
vised; (aK7)  added. 32349 

617.13  (cK2)  amended 32349 

817.14  (a)(2)  revised 32349 

617.15  (a)  and  (c)  revised 32349 

617.17  Revised 32350 

617.18  (c)  added 32350 

617.20    (a)  revised 32350 

(b)  (1)  through  (12)  redesig- 
nated as  (b)  (2)  through 
(13);  new  (b)(1)  added 32350 

617.22  (a)  introductory  text 
and  (3)  revised;  new  (i) 
added 32350 

617.25    Revised 32350 

617.34    (aKl)  introductory  text 

revised 32351 


Page 

617.46    (a)(1)  introductory  text 

revised. 32351 

617.50—617.65  (Subpart  P)  Re- 
designated as  (Subpart  G) 32351 

617.49  (Subpart  P)    Added 32351 

617.50—617.65  (Subpart  G)  Re- 
designated from  (Subpart 
P) 32351 

617.59    (a)  and  (b)  revised;  (f) 

amended 32351 

617.62    (c)  revised. 32352 

617.66    Added 32352 

626  Revised;  interim. 41576 

627  Revised;  interim 41579 

628  Revised;  interim 41580 

629  Revised;  interim 41581 

630  Revised;  interim 41588 

631  Revised;  interim 41589 

639    Added;  interim 48890 

654  Authority  citation  re- 
moved  23347 

654.1—654.10  (Subpart  A)  Au- 
thority citation  added;  sec- 
tion authority  citations  re- 
moved  23347 

654.4  (b)  (1)  and  (2)  amended.....  23347 

654.5  (b)  revised 23347 

654.11—654.14  (Subpart  B)  Au- 
thority citatidh  added;  sec- 
tion authority  citations  re- 
moved  X 23348 

Chapter  VII— B^efits  Review  Board, 
Department  of  Labor 

802.105    (b)  added 16519 

802.202    Heading    revised;     (d) 

and  (e)  added 16519 

802.301    (c)  added 16519 

Chapter  VIII— Joint  Board  for  the 
Enrollment  of  Actuaries 

901.11    (a)      .  amended;         (d) 

through  (n)  added 34484 

Title  20— Proposed  Rules: 

10 1 1596.  47829 

204.! 35515 

205 20136 

217 40901 

218 . 44477 

235 39315 

243 22184 

,262 „ 22184 

350 „ 22184 
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Tide  20— Propo»ed  Rules — Con.       Fige 

404 ai«86. 

21687.  23484.  24727.  28493.  31886. 

35516.  39487.  45186.  46628 

410 46628 

416 18292. 

21685.  23126,  24830.  31886.  32252. 

35516.  35830.  37909.  39487.  45186. 

46628 

422 38302.  46628 

601-689  (Ch.  V) 36056. 

38026.  39403.  43731 

602 52108 

803 34120 

617 48474 

639 49076 

655 43722.  46093.  46187 

TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Feed  and  Drug  Admlnis- 
trcrtien.  Department  ef  Health  and 
Human  Services 

Chapter  I    Uniform  compliance 

date  1-1-91 44861 

5    Authority  citation  revised 26049 

5.10    (a)(29)  added 26049 

5.24    Added 26049 

5.35    (a)(1)  revised 22293 

5.83    (d)    (1)    and    (2)    revised; 

(d)(3)  added 17186 

(b)(1)  and  (c)(1)  revised 40055 

5.93    Revised 18274 

12    Authority  citation  revised 29453 

Authority  citatioiPbOrrected 34871 

12.125    (a),  (c),  and  (d)  revised 29453 

14.80    (a)(2)    and    (b)(l)(ii)    re- 
vised  50949 

14.95    (a)  revised 50949 

14.100    (c)  added 49550 

(dKlKiv)  amended 50950 

73    Technical  correction 49823 

73.3107    Added 41324 

73.31 10a    Added 41325 

74.706    (d)(2)  suspended 49138 

74. 1267    Removed 26770 

Clarification 29655 

74. 1308  Removed 26768 

Clarification. 29655 

74.1309  Removed 26768 

Clarification 29655 

74.1319    Removed. 26770 

Clarification 29655 

74.1333    Added 33120 

Technical  correction 41649 

Addition  confirmed. 43682 

74.1336    Added 29031 


PM« 

(b)  corrected 35255 

(c)  addition  deferred  in  part 43683 

(c)  deferral  at  53  FR  43683  re- 
moved; (c)  amended 52130 

74.1706    (c)(2)  suspended. 49138 

74.2267    Removed 26770 

Clarification 29655 

74.2308  Removed 26768 

Clarification 29655 

74.2309  Removed 26768 

Clarification 29655 

74.2319    Removed 26770 

Clarification 29655 

74.2333    Added 33120 

Technical  correction 41649 

74.2336    Added 29031 

Addition  confirmed 43683 

81.1    (a)  and  (b)  tables  amend- 
ed  15551.25127 

(b)  table  amended 29031, 

33121,  33122 

Technical  correction 41649 

(b)  table  amendment  at  53  FR 

33121  confirmed 43682 

(b)  table  amendment  at  53  FR 
29031  deferred;  (b)  table 
amended 43683 

(a)  table  amended 43687.  52131 

(b)  deferral  at  53  FR  43683  re- 
moved  52130 

81.25    (a)(1)  table.  (b)(l)(i).  and 

(c)(1)  table  amended 29031 

Removed 33121 

Technical  correction 41649 

Removal  deferred  in  part 43682 

(cKl)  table  amendment  de- 
ferred in  part 43682,  43683 

(c)(1)  deferral  at  53  FR  43683 

removed 52130 

81.27    (d)      introductory      text 

table  amended 15551, 

25127,  29031.  33121,  33122,  43687, 
52131 
Technical  correction 41649 

(d)  introductory  text  table 
amendment  at  53  FR  33121 
confirmed 43682 

81.30    (s)  (3)  and  (4)  added 26768 

(r)  (4)  and  (5)  and  (t)  (3)  and 
(4)  added 26770 

Clarification 29655 

82.1267    Removed. 26770 

Clarification 29655 

82.1308    Removed 26768 

Clarification 29655 


DECEMBER  1988 
CHANGES  APRIL  1  THROUGH  DECEMBER  30,  1988 


91 


Page 
82.1309    Removed 26768 

Clarification 29655 

82.1319    Removed. 26770 

Clarification 29655 

82.1333    Revised 33121 

Technical  correction 41649 

Revision  confirmed 43682 

82.1336    Revised 29031 

Revision  confirmed 43683 

101.2  (d)(2)   introductory   text 
revised 16068 

133.155  Effective      date      con- 
firmed  37752 

133.156  Effective     date     con- 
firmed.  37752 

170    Authority      citation      re- 
vised  16546 

170.3  (f )  amended 16546 

170.30    (c)       redesignated       as 

(c)(1);  new  (c)(1)  amended; 

(c)(2)  added. 16546 

170.35    (c)(1)  introductory  text 

revised;  OMB  number 16547 

172.133    Added 41329 

Technical  correction. 49638 

172.800    Added. 28382 

172.804    (CH13)  added. 20838 

(cK  12)  added 20839 

(c)(  14)  added 20840 

(c)(  15)  added 20841 

(c)  (16)  and  (17)  added 20842 

Technical  correction 23340 

(c)(  18)  added 40879 

(b)  revised 51273 

172.811    Added 21632 

172.859    (c)(3)  revised 22294 

(a)  amendment  and  (b)  (10) 
and  (11)  additions  in  51  FR 

40161  republished 22297 

Technical  correction 26559.  36785 

173    Authority      citation      re- 
vised  15199.  39456 

173.73    Added 39456 

(aK2)  corrected 43319,  49823 

173.310    (c)  table  amended.'. 15199 

(c)  table  corrected 18194 

175.105    (c)(5)  table  amended 29454, 

32606,  52131 
175.300    (b)(3)(xxxlU)      amend- 
ed  34279 

176.170    (aK5)  table  amended.....  28636, 
34045.50211.50952. 

177.1310    (b)  revised 44009 

177.1330    (c)  amended 44009 

177.1390    (cK3)(iKa)  (i)  and  (2) 
and  (6)  (i)  and  (2)  amended; 


Page 

(c)(2)(vi)      and      (3Ki)(6)(3) 

added 39084 

177.1395    (b)(4)    table    amend- 

g^ '  19773 

177.1500  (a)(14)  added;  (b) 
table  amended;  (c)(5)  redes- 
ignated as  (c)(5)(i);  (c)(5)(ii) 

added. 19773 

177.1580    (b)  table  amended 29656 

177.1990    (c)(3)     and     (e)     re- 

y]g^ 47185 

177.2550    (a)  revise<1......................31835 

(aX3)  added 32215 

Technical  correction 36391 

177.2910  Introductory  text  re- 
vised; (a)  redesignated  as 
(a)(1)  and  revised;  new  (aK2) 

added 17925 

178.1005    (e)(1)  revised- 47186 

178.1010    (bK35)     and     (c)(30) 

added 31837 

178.2010    (b)  toble  amended 15200. 

18087,  29657,  32325,  47526.  49551. 
52133 

178.3295    Table  amended. 30049 

Technical  correction 18194 

178.3297    (e)  table  amended 52132 

178.3570    (a)(3)    table    amend- 

^ 44397 

179.26    (cKiramended.......^^^^^^^^^^^^ 

Elffective  date  corrected 16615 

(b)  table  amended 53209 

182  Authority  citation  re- 
vised  16864 

182.1    (a)  amended 44875 

182.90    Amended 16864.  44876 

182.8301    Removed 16864 

182.8304    Removed 16864 

182.8306    Removed 16864 

182.8308    Removed 16864 

182.8311    Removed 16864 

182.8315    Removed 16864 

182.8375    Removed 16864 

184.1296  Added 16864 

184.1297  Added 16864 

184.1298  Added 16865 

184.1301    Added 16865 

184.1304    Added 16865 

(a)  and  (d)  corrected 20939 

184.1307  Added 16865 

184.1307a  Added 16865 

184.1307b  Added 16865 

184.1307c  Added. 16866 

184.1307d  Added 16866 

184. 1308  Added 16866 
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(b)  corrected 20939 

184.1311    Added 16866 

184.1316    Added 16866 

184.1875    Added 16867 

184.1S38    Added 11250 

Technical  correction 16837 

184.1555    (c)(1)  amended. 52682 

184.1854    Added 44876 

184.1857    Added. 44876 

184.1859    Added 44876 

184.1866    Added. 44876 

186. 1300    Added 16867 

(b)(2)  corrected 20939 

186. 1374    Added 16867 

(bK2)  corrected 20939 

193   Redesignated  as  40  CFR 

Parties 24666 

Correctly  redesignated  as  40 

CFR  Part  186 28131 

193.98    (c)  added 18837 

193.137    (b)  amended 20308 

193.142  Introductory  text  re- 
vised  23389 

193.430    Revised 23389 

193.473    Amended 23107 

193.477    Added 12943 

193.479  Amended 23388 

193.480  Added:  eff.  to  6-30-89 23386 

193.481  Added 23387 

201.20    (c)  suspended 49138 

201.314    (hKl)  amended;  (hK5) 

removed 21637 

(h)(  1 )  corrected. 24830 

310.540    Added 31271 

312.110—312.145  (Subpart  E) 
Redesignated  as  Subpart  F; 
interim 41523 

312.80—312.88       (Subpart       S) 

Added:  interim 41523 

Technical  correction 44144 

312.160  (Subpart  F)  Redesig- 
nated as  Subpart  O;  inter- 
im  41523 

312.110-312.145  (Subpart  F) 
Redesignated  from  Subpart 
E:  Interim 41523 

312.160  (Subpart  O)  Redesig- 
nated from  Subpart  F.  inter- 
im.  41523 

314.125    (c)  added:  interim 41524 

Technical  correction 44144 

314.420    (c)  amended 33122 

333.110    (e)  redesignated  as  (f): 

new  (e)  added 18838 

333.120    (a)(10)  revised. 18838 
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336.50    (d)  (1).  (2),  (3),  and  (4) 

revised 35809 

340  Authority  citation  correct- 
ed  11781 

341.74    (dKl)  (i),  (U).  and  (ill) 

revised 35809 

341.76    (d)(1),  (2)(lKa).  and  (11) 

revised 35810 

349  Addition  effective  date  cor- 
rected to  3-6-^9 13217 

357  Authority  citation  re- 
vised  35810 

357.150    (dKl)  revised 35810 

369.20    Amendment       effective 

date  corrected  to  3-6-89 13217 

430.4  (a)(58)  added 13400 

(aK59)  added 24257 

(a)(59)  corrected. 26712 

430.5  (a)(92)  and  (bK94) 
added 13400 

(a)  (93)  and  (95)  added 24257 

430.6  (bK94)  added 18401 

(bK96)  added. 24257 

436.20    (d)(10)  added 18401 

436.31  (b)(16)  added 13401 

436.32  ( j)  added 13401 

436.106    (a)  Uble  and  (b)  Uble 

amended 32607 

Correctly  designated 39839 

436.215    (b)     table     amended: 

(CKIO)  added 24267 

(cKlO)    correctly    designated:  j 

(C)(10K1U)  corrected 26712 

436.363  Added 13401 

(cH3)  corrected 19868 

436.364  Added 18401 

442.15    Added 24257 

(aK3)(l)  and  (bKl)  introducto- 
ry text  corrected 26712 

442.22a    Added 13402 

(bX4Kl)  corrected 19368 

442. 1 15    Added 24259 

442.115a    Added. 24259 

442.1 15b    Added 24259 

442.222    Added 13403 

(b)(l)(lv)(A)  corrected 19369 

444    Correctly  designated 16615 

444.42a  (a)(2)  removed;  (a)  (3) 
and  (4)  redesignated  as  (a) 
(2)  and  (3)  and  revised: 
(b)(lKiKd)  and  (11)  revised; 
(bKlKli)  imdesignated  text 

removed 12660 

444.320c    Added. 40725 
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444.542b  Heading,  (a)(1)  intro- 
ductory text,  and  (2)  re- 
vised  18838 

444.942a  Heading,  (aKl)  intro- 
ductory text,  (8)  and  (4)(i) 

revised 12658 

(a)(3)  correctly  revised...  12668,  31837 
Technical  correction 36391 

446.60  (a)(l)(l)  and  (v),  (3)(i) 
and  (b)  (1)  and  (5)  revised; 
(a)(1)  (viii)  and  (ix)  and  (b) 

(8)  and  (9)  added 32607 

(b)(1)  Introductory  text  and 
(l)(b)  heading  corrected 39839 

446.160a    (a)(3)(l)(a)  and  (b)(1) 

revised 32609 

446.160b    (a)(3)(iKa)  and  (b)(1) 

revised 32609 

446.160c    (a)(3)(l)(a)  and  (b)(1) 

revised 32609 

446.260    (a)(3)(l)(a)   and   (b)(1) 

revised 32609 

450.24  (aKl)  (ill)  through  (vl) 
and  (b)  (3)  through  (6)  re- 
designated as  (aKl)  (iv) 
through  (vll)  and  (b)  (4) 
through  (7);  new  (aKlKlil) 
and  (bK3)  added:  (aKSKl)  re- 
vised  37292 

450.224  Redesignated  as 
450.224a;  new  450.224 
added 37292 

450.224a    Redesignated       from 

450.224 37292 

450.224b    Added. 87292 

452.510e    Added 12415 

(aKl)  and  (b)  corrected 16837 

610    Technical  correction 40823 

510.600    (c)  (1)  and  (2)  tables 

amended 11493, 

20843,  21993,  22297,  25151.  32610, 
39256,  40056,  40057,  40727,  40728, 
40729,  50514,  52682 

Effective  date  corrected 39839 

(cKl)  table  corrected 49823 

520   Technical  correction 49823 

Heading  corrected 53120 

520.23    (aK2)  amended 40727 

520.62    (b)  amended. 27851 

520.110    (a)  revised 37753 

520.246    (b)  amended 27851 

520.314  (b)  amended 27851 

520.315  Added 27344 

520.580    (bK2)  amended.... 21993,  40727 
520.622a    (aKl)  amended 40056 

(aK6)  amended. 40727 
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520.622b    (cK2)  amended 40727 

520.622c    (bKl)  amended 40056 

(bK6)  amended 40727 

520.623    (a)  revised 45759 

520.763a    (c>  amended 40727 

520.763b    (c)  amended 40727 

520.763c    (b)  amended. 40727 

520.903d    (cK2Ki)  revised 48533 

520.905a  (dK2)  (11)  and  (lU)  re- 
designated as  (dK2Ki)  (A) 
and  (B):  (dK2KllKA)  revised; 

new  (dK2Kil)  added 40058 

520.1010a    (b)  amended 40727 

520.1192    (CKl)    (U)    and    (Ul) 

amended 51273 

520. 1 194  Added 27958 

520.1195  (c)  (2)  and  (3)  amend- 
ed  51273 

620.1204    Heading    revised;    (b) 

amended 27851 

520.1242g    Added 23757 

520.1330  (c)  amended 23390 

520.1331  (b)  amended.. 23390 

520.1408    (b)  amended 40727 

520.1801b    Removed 48634 

520.1900    (b)  amended 40727 

520.2260b    (f)(1)  amended 40727 

520.2481    (b)  amended 40727 

520.2611  (b)  and  (cKl)  re- 
vised  11063 

522    Heading  correctly  revised....  26569 

Technical  correction 49823 

522.23    (c)     Introductory     text 

amended 40727 

522.46    (b)  amended. 40067 

522.56    (b)  amended 27851 

522.62    (c)  amended 27851 

522.246    (b)  amended 27851 

522.311    Added 40057 

522.480  (a),  (b),  (c)  and  (d) 
heading  and  (1)  through  (3) 
redesignated  as  (a)  (1),  (2), 
(3)  and  (4)  heading  and  (1) 
through  (Ui):  new  (aK4Kl) 
amended:  new  (b)  and  (c) 

added 45760 

522.844    Removed 15812 

522.1010    (b)  amended 40727 

522.1044    (bK3)  amended 40727 

522.1145    (c)  added 19773 

(d)  added 22297 

522.1182  (bK2Ki)  amended 40727 

522.1183  (eKl)  amended 40728, 

40729 
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522.1192    (a)(3)  added;  (dK4)(i) 

revised 11064 

(d)(4)(ii)  revised 27006 

522.1204    (b)  amended 27851 

522.1222a    (c)(2)  amended 23390 

(c)(1)  amended 27851 

522.1222b    (c)  amended 27851 

522.1410    (b)  amended 40728 

522.1662a    (k)  added ^....  11494 

(hK2)  amended 40728 

522.1680    (b)  revised 32610 

Effective  date  corrected. 39839 

(b)  amended 40728 

522.2220    (cK2)  amended 40728 

522.2424    (b)  amended 23390.  40728 

522.2483    (b)  amended 40728 

522.2640a    (b)(2)  amended 40728 

522.2662    (b)  revised. 23608 

(b)  amended 40728 

522.2680    Correctly   designated; 

heading  correctly  revised 23340 

524    Authority      citation      re- 

vised..„ 12512 

Technical  correction 49823 

524.1200a    (b)  amended 27851 

'524.1200b    (b)  amended 27851 

524.1204    (aK2)  revised 12512 

(b)  amended 27851 

524.1240    Technical          correc- 
tion  13217 

524.1443    Heading   and   (a)   re- 
vised; (c)(2)  amended 26242 

524.1465    Added 39085 

524.1484J    Removed 11065 

524.1580b    (b)  amended 32610.  40728 

Effective  date  corrected 39839 

524.1580c    (b)  amended 40728 

524.1580d    (b)  revised 32610 

Effective  date  corrected. 39839 

(b)  amended 40728 

524.1600a    (b)  amended 39257 

526    Authority      citation      re- 
vised.  27851 

526.363    (b)  amended. 27851 

529.50    (b)  amended 27852 

529.365    (b)  amended 27852 

540.119    (cK2)  amended 27852 

540.129a    (c)(2)  amended 27852 

540.129c    (cK2)  amended. 27852 

540.181b    (c)(2)  amended 40729 

540.203    (c)(2)     (1).     (111).     (Iv) 
heading    and    (b)    revised; 

(cK2Kiv)(c)  amended 40059 

540.207b    (c)(2)  amended 27852 

540.255c    (a)(2)     (1)     and     (U) 

amended 27852 
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540.274b    (c)(3)(U)  amended 11493 

540.814    (c)(2)(l)  amended 27852 

540.829    (c)(2)  amended 27852 

544.170b    (c)(2)  text  added 52683 

546    Technical  correction 49823 

546.180d    (c)(6)(l)(c)(3). 

(iil)(d)(3)       and      (lv)(c)(3) 

amended 40728 

548.114    (c)(2)  amended 20843 

552.2680    (c)  amended 20843 

555    Technical  correction 49823 

555.110a    (c)(l)(U)  amended 23390. 

40728 

555.111    (c)(2)  amended 23390 

555.310c    (c)(2)  amended 23390 

556.344    (c)  added 27958 

556.420    (b)  revised 40060 

558.4    (d)  tables  amended 14788, 

25152.  40060 

Technical  correction 18022 

558.15    (g)(  1 )  table  and  (2)  table 

amended 20843 

558.58    (d)(1)  table  amended 20843 

558.76    (d)(3Kxll)  added 11065 

Technical  correction 14888 

558.78    (a)(2)   and   (dKl)   table 

and  (d)(ii)  amended 20843 

558.105    (d)(l)(xi)(&)  amended....  20843 

558.120    (c)(lMUl)(&)  amended 20843 

558.128    (a)    revised;    (c)(4)    re- 
designated   as    (c)(5);    new 

(c)(4)  added 31316 

558.175    (c)(lKlliK6)  and  (lv)(6) 

amended 20843 

558.195    (d)  table  amended 20843. 

22298 
558.258    (c)    Introductory    text 
and  (1)  through  (3)  redesig- 
nated as  (c)(1)  Introductory 
text  and   (1)  through   (Hi); 

new  (cK2)  added 14788 

Technical  correction 18022 

(c)(1)  revised 48533 

558.265    (c)(6)  added 11065 

Technical  correction 14888 

558.311    Technical  correction 11251 

(eKl)  table  amended 20843.  38708 

558.342    (c)(3)(ii)  revised 27959 

558.355    (b)(9).  (f)(l)(lv)(&). 

(v)(6),   (xvKb)   and   (xvl)(6) 

amended 20843 

(b)(  10)  removed 27345 

(b)(6)  and  (fK5)  added. 40060 

(f)(3Kvl)  added 50401 

558.363    (c)  revised 24260 
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558.430    (a)  amended 40729 

558.450    (a)(2)  revised 27006 

558.515    (d)(l)(vl)(b)  amended 20843 

558.530    (d)(4)(vl)  added 24260 

558.550    (b)(l)(vil)(c)  and 

(IxKc)  amended 20843 

(b)(1)  (x)  and  (xi)  added. 35313 

(b)(l)(xll)  added 44010 

558.600    (c)(2)   (1)   and   (11)   re- 
vised  39257 

558.635    (f)(2)(lv)  added 27852 

(f)(3)(vl)  added 35313 

(f )(3)(vl)  revised 44010 

561    Redesignated   as   40   CFR 

Part  186 24666 

Correctly  redesignated  as  40 

CFR  Part  186 26131 

561.96    (c)  added 18837 

561.197    Existing  text  designat- 
ed as  (a);  (b)  added;  eff.  to  6- 

30-89 23386 

561.225    (a)  table  corrected 11938. 

12640 

561.400    Revised 23389 

561.415    Introductory    text    re- 
vised  23389 

561.425    Revised 23389 

561.430    Table  amended. 23388 

561.440  Introductory           text 
amended - 20308 

561.441  Amended 23107 

561.443  Added.... 12943 

561.444  Added 15813 

561.445  Added 23387 

573.225    Added 40061 

610.12    (g)(4)(l)  revised 12764 

610.53    (c)  table  amended 12764 

640.5    (b)  and  (c)  amended. 12764 

660.20—660.28  (Subpart  C)    Re- 
vised  12764 

660.29    Removed 12764 

800    Authority  citation  revised; 
section    authority    citations 

removed 11252 

8(K).12    Second  (c)  removed. 11252 

803.33    (b)  amended 11252 

807.22    (a)  amended 11252 

807.35    (b)  amended 11252 

807.37    (a)    and    (b)(2)    amend- 
ed .  .11252 
807.90    (a)  amended....".^^^^^^^ 

807.95    (c)(1)  amended 11252 

808.87    (a)  amended 11252 

808.98    (a)  revised. 35314 

809.5    (a)  (1).  (2).  (3).  and  (4) 

and  (b)  amended 11252 
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812.2  (e)  amended 11252 

812.19  Amended 11252 

812.20  (bK9)   and   (d)   amend- 
ed  11252 

812.38    (d)  amended. 11253 

813.20    (a)  amended 11253 

813.38    (b)  and  (c)  amended 11253 

813.119    (e)(2)  amended 11253 

813.160    (a)    Introductory    text 

amended 1 1253 

820.1    (d)  amended 1 1253 

820.3  (f )  amended. 11253 

860.7    (g)(4)  amended 11253 

860.123    (b)(1)  amended 11253 

861.32    (b)  and  (c)(5)  amended....  11253 

862.9    Added 21448 

862.1190    (b)  corrected. 11645 

(b)  revised 21449 

862.1210    (b)  revised. 21449 

862.1255    (b)  revised. 21449 

862.1290    (b)  revised 21449 

862.1295    (b)  corrected.. 11645 

862.1305    (b)  revised 21449 

862.1320    (b)  revised 21449 

862.1365    (b)  revised. 21449 

862.1380    (b)  revised. 21449 

862.1420    (b)  revised. 21449 

862.1470    (b)  revised. 21449 

862.1490    (b)  revised 21449 

862.1515    (b)  revised 21449 

862.1565    (b)  revised 21449 

862.1575    (b)  revised 21449 

862.1640    (b)  revised. 21449 

862.1670    (b)  revised. 21449 

862.1680    (b)  corrected 11645 

862.1695    Redundant     printing 

correctly  removed 11645 

862.1700    Redundant     printing 

correctly  removed. 11645 

862.1702    Redundant     printing 

correctly  removed 11645 

862.1720    (b)  corrected — 11645 

(b)  revised. 21449 

862.1815    (b)  revised 21449 

862.2100    (b)  revised.. 21449 

862.3750    (b)  revised — 21450 

862.3850    (b)  revised..! 21450 

Technical  correction 25050 

864.9050    (a)  amended 11253 

864.9160    (a)  amended 11253 

866    Technical  correction. 16837 

866.5240    (a)  amended 11253 

866.5890    (a)  amended 11253 

876    Technical  correction. 16837 

876.5830    (a)  amended 11253 
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878    Added 23872 

882.5840    (c)  revised. 48621 

886.9    Added 35603 

886.1040    (b)  revised. 35603 

886.1140    (b)  revised 35603 

886. 1 150    (b)  revised. 35603 

(b)  corrected 40825 

886.1170    (b)  revised 35603 

886.1190    (b)  revised. 35603 

886.1200    (b)  revised 35604 

886.1270    (b)  revised 35604 

886.1320    (b)  revised 35604 

886.1330    (b)  revised 35604 

886.1350    (b)  revised 35604 

886.1375    (b)  revised 35604 

886.1380    (b)  revised 35604 

886.1390    (b)  revised 35604 

886.1395    (b)  revised 35604 

886.1400    (b)  revised 35604 

886.1410    (b)  revised. 35604 

886.1415    (b)  revised. 35604 

886.1420    (b)  revised 35604 

886.1460    (b)  revised 35605 

886.1500    (b)  revised 35605 

886.1605    (b)  revised 35605 

886.1650    (b)  revised 35605 

886.1655    (b)  revised 35605 

886.1660    (b)  revised 35605 

886.1665    (b)  revised. 35605 

886.1700    (b)  revised 35605 

886.1770    (b)  revised 35605 

886.1790    (b)  revised 35605 

(b)  corrected 40825 

886.1800    (b)  revised 35605 

886.1810    (b)  revised 35605 

886.1840    (b)  revised 35605 

Heading  corrected 40825 

886.1860    (b)  revised 35606 

886.1870    (b)  revised 35606 

886.1880    (b)  revised. 35606 

886.1905    (b)  revised 35606 

886.1910    (b)  revised 35606 

886.4230    (b)  revised 35606 

886.4335    (b)  revised 35606 

886.4350    (b)  revised 35606 

886.4360    (b)  revised 35606 

886.4392    Added 38947 

886.4445    (b)  revised. 35606 

886.4570    (b)  revised 35606 

886.4770    (b)  revised. 35606 

886.4855    (b)  revised 35606 

886.5120    (b)  revised 35607 

886.5420    (b)  revised 35607 

886.5540    (b)  revised 35607 

886.5600    (b)  revised. 35607 
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886.5800    (b)  revised 35607 

886.5810    (b)  revised 35607 

886.5840    (b)  revised 35607 

886.5844    (b)  revised 35607 

886.5870    (b)  revised 35607 

886.5910    (b)  revised 35607 

886.5915    (b)  revised 35607 

888.9    Added 52953 

888.4200    (b)  revised 52953 

888.4210    (b)  revised 52953 

888.4220    (b)  revised 52954 

888.4230    (b)  revised. 52954 

888.5890    (b)  revised 52954 

888.5940    (b)  revised 52954 

888.5980    (b)  revised. 52954 

895    Technical  correction 16837 

895.21    (d)(1)  amended 11254 

1002    Technical  correction 16837 

1002.7    Nomenclature  change 11254 

1002.10  Introductory  text 
amended 11254 

1002.20  (a)  and  (b)  Introducto- 
ry text  and  (5)  amended 11254 

1002.31  (c)  amended 11254 

1002.41    (a)(1)  amended 11254 

1002.50  (a)    introductory    text 

and  (b)  amended 11254 

1002.51  Amended 11254 

1005.11  Amended 11254 

1005.25    (b)  and  (c)  amended 11254 

1010  Authority  citation  re- 
vised  52683 

1010.2  (c)  and  (d)  amended 11254 

1010.3  (a)(1)  and  (2)(i),  (b),  and 

(c)  amended , 11254 

1010.4  (a)  introductory  text, 
(b)(lKviii).  (c)  (1)  and  (3) 
amended 11254 

(a)  revised;  (c)(2)  removed:  (c) 
(3)  and  (4)  redesignated  as 
(c)  (2)  and  (3) 52683 

1010.5  (a)  introductory  text, 
(b).  (CH12).  and  (e)  (1)  and 

( 2 )  amended 1 1254 

1010.13    Amended 11254 

1020.30  (c)  and  (d)  introducto- 
ry text  and  (3)(ii)  amended....  11254 

1020.32  (a)(1)  amended 11254 

1030  Authority  citation  re- 
vised  1 1254 

1030.10  (cK4)(lv).  (5)(iv),  and 
(6)  (ill).  (Iv)  introductory 
text  and  (d)  amended. 11254 

1040.30    (c)(l)(U)  amended 11254 
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1050  Authority  citation  re- 
vised  11255 

1050.10  (d)(5)  amended 11255 

Chapter    II — Drug    Enforcamont    Ad- 
ministration, Dopartmont  of  Justico 

1301.32  (d)  revised;  (e)  and  (f) 
redesignated  as  (f)  and  (g); 
new  (e)  added. 21813 

1308.11  (g)(6)  added 29233 

(g)  temporary  scheduling  ex- 
tended  40061 

1308.12  (f)(2)  corrected;  CFR 
correction 31837 

(c)  (6)  through  (24)  redesig- 
nated as  (c)  (7)  through 
(25);  new  (c)(6)  added 43685 

1308.14  (e)  (1)  through  (6)  re- 
designated as  (e)  (2),  (5). 
and  (7)  through  (10);  new 
(e)  (1).  (3).  (4).  and  (6) 
added. 17460 

1308.15  (d)  added. 10870 

1308.24  (1)  table  revised...  10835,  36152 

1308.32  Table  revised 10861 

1312.14  (a)  amended. 48244 

1312.16  (b)  amended 48244 

1312.19  (a)  and  (b)  amended 48244 

1312.24  (a)  amended 48244 

1312.25  Amended 48244 

1312.28    (c)  amended 48244 

1312.31  (b)  amended 48244 

1312.32  (a)  amended 48244 

Tide  21— Proposed  Rules: 

1—1250  (Ch.  I) 23180 

50 4M78,  46746 

66 46678,  46746 

81 33147 

lOS 36063,  45864 

130 61062 

133 11312 

172 13134 

176 11402,  16837,  20335 

176. 11402,  16837.  20335 

177 11402,  16837.  20336 

178 11402.  16868,  16837.  20335 

182. 44904,  51066 

184 _ 36067,  44904,  51066 

193 11938,15407 

205 36326 

211 16160 

aiO 30756,  46204 

8ai..„ 48190 

332 12778 

841 30622,  46774 

S43. 46204 
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352 16863 

355 22430,  26559 

367 12779.  30788,  46194 

369 _ 30756.  46204 

510 36833,  46976 

561 11313, 15407 

606 23414,  27266 

801 37260,  44561 

864 17227 

868 13296, 17534,  27878 

874. 46040 

878 23880,  46040 

884 46040 

886 46040 

888 46040 

892 46040 

1010 20137,  23167 

1308 21492,  40390 


TITLE  22— FOREIGN  RELATIONS 

Chaptor  I — Dopartmont  of  State 

7.6  (a)  amended. 39589 

7.7  (b)  amended : 39589 

7.8  (a)  amended. 39589 

20    Added 39457 

41    Authority  citation  revised. 24904 

41.2    (1)  added. -....  24904 

(1)  revised. 50162 

(m)  added 53375 

43    Authority  citation  revised. 49980 

43.4    (a)  and  (b)  revised 49980 

94    Added;  interim. 23608 

120.1  Heading  revised;  existing 
text  designated  as  (a);  (a) 
heading  and  (b)  added 11496 

Technical  correction. 12099 

12a.l0    (e)  amended 11496 

Technical  correction. 12099 

120.19    (b)  amended 11496 

Technical  correction. 12099 

120.23  Revised 11496 

Technical  correction. 12099 

120.24  Redesignated  as  120.25; 

new  120.24  added 11496 

Technical  correction 12099 

120.25  Redesignated  from 
120.24 11496 

Technical  correction 12099 

121.1    (b)  amended 11496 

Technical  correction 12099 

122.1  (c)  added 11496 

Technical  correction 12099 

122.2  Revised 11496 
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TITLE  22  Choptw  I— Con.  p^e 

Technical  correction. 12099 

(bKl)  clarification 19774 

122.3  Revised 11497 

Technical  correction 12099 

122.4  Revised 11497 

Technical  correction 12099 

122.6  Removed 11496 

Technical  correction. 12099 

123.1    (b)  amended 11497 

Technical  correction 12099 

124.14    (d)  and  (e)  redesignated 
as  (e)  and  (f ):  new  (d)  added: 

new  (f )  revised. 11497 

Technical  correction 12099 

125.4    (b)(4)  amended:  (bK7)  re- 
vised.  11498 

Technical  correction. 12099 

126    Authority       citation       re- 
vised  11498 

126.1    Heading      revised:      (a) 
amended:    (d),    (e),    and   (f> 

added. 1 1498 

Technical  correction 12099 

126.3    Heading  revised. 11499 

Technical  correction 12099 

126.7  Heading  and  (a)  revised: 

(d)  and  (e)  added 11498 

Technical  correction. 12099 

126.13    Added 11499 

Technical  correction 12099 

(a)   clarification   and   compli- 
ance deadline  extended  in 

part 19774 

127.1    (aKl)  revised 11499 

Technical  correction. 12099 

127.6  Revised 11499 

Technical  correction 12099 

127.7  Revised 11500 

Technical  correction. 12099 

127.9  (b)  revised 11600 

Technical  correction 12099 

127.10  Added 11500 

Technical  correction 12099 

136  Added:  interim 23188 

137  Added:           nomenclature 
change 19178.  19204 

137.105    (w)  added 19178 

Chapter  11 — Ag«ncy  for  lnt«matienai 
D«v«lopiii«nt,  Intsmatienal  D«v*l- 
epin«n4  Coop«rtrti*n  AQsncy 

201    Authority      citation      re- 
vised  31317 

201.03    Added 31317 

201.11  (bK4)  amended 31317 
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201.12  Revised. 31318 

201.13  (b)(l>(ii)  and  (2)  revised: 
(b>(3)(iv)  amended 31318 

(b)(2)(iii)  (b)  and  (c)  added 38288 

204    Added 33805 

204.1    (1X1)  correcUy  revised 39015 

206  Added 24260 

207  Added 29658 

208  Revised;         nomenclatiu^ 
change 19179.  19204 

208.105    (g)(3).   (tK3).   and   (w) 

added 19179 

208.215    (a)  added 19179 

Chapter  V— United  StcrtM 
Information  Agonqr 

502.6    (a)(3)  revised;  interim 45080 

(a)(3)  suspended;  (a)(4)  added 

(temporary) 47674 

510.1    Revised 50515 

513    Added:  nomenclature 

change 19179. 19204 

513.105    (w)  added 19179 

514.31  PoUcy  statement 43863 

514.32  (b)  amended;  interim 10529 

Chaptor  VI— Unitod  Stotos  Arms 
Control  and  Ditormamont  Agoncy 

602    Authority      citation      re- 
vised  10529 

602.11    Revised 10529 

602.19    Added 37293 

Chaptor  VII — Ovortoat  Privato 
Invostmont  Corporation 

706    Revised. 11993 

711    Added. 25882.  25885 

711.170    (c)  revised 25883 

Chaptor  XV — African  Dovolopmont 
Foundcrtion 

1507    Added 40411 

1510    Added 25883 

1510.170    (c)  revised 25883 

Title  21— Proposed  Rules: 

9b 23656 

aO„ 21854 

34.„ .46880 

41 16975.  18022.  48652 

44 „ 53003 

135 44716 


DECEMBER  1988  99 

CHANGES  APRIL  1  THROUGH  DECEMBER  30,  1988 


PMe 

192 47970 

204 11872 

206 16559 

210 61032 

211 61044 

225 45661.  46745 

226 44716 

518 44716 

602 12430 

1507 16153 

TITLE  23— HIGHWAYS 

Chaptor  I — Fodorol  Highway  Admin- 
istration, Doportmont  of  Transpor- 
tation 

1    Authority  citation  revised 18276 

1.11    (a)  amended 18276 

140.904    (a)  revised 18276 

140.907    Added f 18276 

160    Removed .! 25484 

625.5    (a)(ll)  added 15671 

645  Authority      citation      re- 
vised  24932 

645.107    (a),  (b).  and  (c)  amend- 
ed: (k)  added 24932 

646  Authority       citation       re- 
vised  32218 

646.212    (a)(3)  revised „ 32218 

646.200—646.220     (Subpart     B) 

Appendix  added 32218 

650    Policy  statement 21637 

Authority  citation  revised: 
subpart  and  section  author- 
ity citations  removed 32616 

650.109    Correctly  revised 11065 

650.303  (a)  footnote  1  amend- 
ed; (e)  added 32616 

650.305    (b)  revised:  (c)  added. 32616 

650.307  (a)(3)  revised:  (b)(3) 
and     footnotes     3     and     4 

added 32616 

650.311    (b)  revised 32617 

657.17    (b)  revised 12766 

658  Authority  citation  re- 
vised.  - 12148 

658.1    Revised 12148 

658.5    (f )  amended 12148 

(o)  added. 25485 

(n)  revised;  (p)  and  (q)  added....  48636 

658.9    (b)(5)  revised 12148 

658.11  (a)  and  (b)  heading  re- 
vised; (e)  and  (f )  redesignat- 
ed as  (f )  and  (g)  and  revised; 
(c)  and  (d)  redesignated  as 
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(e)  and  (c);  new  (c)  heading 

revised:  new  (d)  added. 12148 

658.13    (d)(3)  added 25485 

(d)(2)  added. 48636 

658.19    Revised 12149 

658    Appendix  A  amended.^ 28871 

771.105    (e)  corrected 11065 

771.113    (b)  corrected 11066 

771.117  (d)  introductory  text 
and  (12)  footnote  3  and  (e) 

corrected 1 1066 

771.129    (a)  corrected. 11066 

771.135  (f)(2)  and  (m)(l)  cor- 
rected; (g)(1)  and  (m)(l)  cor- 
rectly designated. 11066 

Chaptor  II— Notional  Highway  Traffic 
Sofoty  Administration  and  Fodorol 
Highway  Administration,  Doport- 
mont of  Tronsportcrtion 

1204—1230       (Subchapter      B) 

Heading  revised 11269 

1204.4    Nomenclature  changes....  11269 
1205    Authority      citotion     re- 
vised  11269 

1205.3  (a)(1)  revised;  (a)(6) 
added:  (b)  amended 11270 

1208  Authority  citation  re- 
vised  31321 

1208.4  (a)  and  (b)  amended:  (c) 
added 31321 

1208.5  Revised 31322 

1208.6  Revised 31322 

1208.7  Added 31322 

1208.8  Added 31322 

1208.9  Added. — 3 1322 

Chaptor  III— Notional  Highway  Traf- 
fic Sofoty  Administration,  Doport- 
mont of  Transportation 

1309.3  (c).  (d).  (e).  and  (f)  (1). 

(2),  and  (3)  revised 32383 

1309.4  (aK2)  introductory  text. 

(1),  and  (ill)  amended 32383 

1309.5  (a)  (2)  and  (3)  and  (b)(2) 
revised:  (b)(3)  added:  (b)(1) 
amended 32383 

1309.6  (e)  added 17695 

(a),  (b)  introductory  text  and 

(c)(1)  amended:  (e)  revised 32384 

Title  23 — Proposed  Rules: 

625 11875 
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Title  23 — Proposed  Rules— Con,       Pmce 

628 11875 

665 51826 

658. 18858.  18859,  53006 

770 35178 

1309 ..11679 

TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

SubfiH*  A— Offic*  of  Hi*  S«cr«tary, 
D«porfm«nt  of  Housing  and  Urban 
Dovolopmonf 

8  Added  (effective  date  pend- 
ing in  part) 20233 

8.4    (b)(l)(v)  corrected 28115 

8.21    (cXlKiii)  corrected. 28115 

8.24    (b)  corrected. 281 15 

8.30    Corrected 28115 

8.56  (cK6),  (g)  introductory 
text  and  (2).  (h)(1).  and  (j) 

(1)  and  (2)  corrected 28115 

(i)  corrected 34634 

8.57  (a)  introductory  text  cor- 
rected  28115 

8.67    (o)  corrected 28115 

8.70    (c)  corrected 28115 

15    Authority  citation  revised 37547 

15.14  Revised  (effective  date 
pending) 37547 

15.15  Added  (effective  date 
pending) 37548 

15.16  Added  (effective  date 
pending) 37549 

15.17  Added  (effective  date 
pending) 37549 

15.18  Added  (effective  date 
pending) 37549 

24    Revised:  nomenclature 

change     (interim     effective 
date  pending  in  part)...  19182.  19204 

24.100    (d)  and  (e)  added 19182 

24.105  (f)  (1)  and  (2).  (p)  (2) 
through  (22),  (u)  (1)  and  (2). 
(V)    (1)    and    (2).    and    (w) 

through  (cc)  added 19182 

(n)  republished:  interim. 30051 

Confirmed 45903 

24.110  (aKl)(iKA).  (UKC)  (3) 
through    (,20),    (d)   and    (e) 

added 19183 

(a)     introductory     text     and 

(2)(ii)  republished:  interim 30051 

Confirmed 45903 

24.115    (d)  added 19183 


24.200    (cK8).  (d),  (e).  and  (f) 

added 19183 

(c)(2)  and  (eXl)  republished: 

interim 30051 

Confirmed 45903 

24.215    (a)  added 19184 

24.220    (c)  and  (d)  added 19184 

24.305    (d)(1),      (e),      and      (f) 

added 19184 

24.313  Revised. 19184 

(b)<;2)(U)  correctly  revised 30049 

24.314  Revised 19185 

24.320  (d)  added 19185 

24.325  (a)(3)  and  (b)(4)  added 19185 

24.400  (d)  added 19185 

24.410  (c)  added 19185 

24.411  Revised 19185 

24.412  Revised 19186 

24.413  Revised 19187 

24.415    (d)  added 19186 

24.500    (c)  added 19186 

24.505    (f )  through  (h)  added 19186 

24.600—24.613       (Subpart       F) 

Added 19186 

28    Added 24001 

35.5    (b)  revised;  (c)  added 20798 

35.22    Amended 20798 

35.24    (b)(1),  (2)(U)  and  (4)  re- 

vise<L 20798 

35.56    (a)  (1)  and  (2)  revised 20799 

50.20    (n)  added:  interim 11238 

(o)  added 30192 

58    Authority  citation  revised 30193 

58.35    (aK6)  added 30193 

Chaptor  I — Offic*  of  Assistant  Socro- 
tary  for  Equal  Opportunity,  Do- 
partmont  of  Housing  and  Urban 
Dovoiopmont 

105    Revised 24196 

115    List  of  Jurisdictions 23757 

115.10    (a)  revised 24203 

Chaptor  II— Offico  of  Assistant  Soc- 
rotory  for  Housing — Fodoral  Hous- 
ing Commissionor,  Dopartmont  of 
Housing  and  Urban  Dovdopmont 

200.163  (b)(5)(Ui)  and  (dKl)  re- 
vised (effective  date  pend- 
ing)  34281 

200.805    Amended. 20799 

200.810    (b)  revised 20799 
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200.815  (b).  (c).  and  (d)  re- 
vised  20799 

200.820    (b)  and  (c)  (1)  and  (4) 

revised 20799 

200.825  (b)  and  (c)  introducto- 
ry text  and  (2)  revised 20800 

200.926d    (f)(l)(i)  revised 11271 

201  High-cost  limits  correct- 
ed  „ 11998 

High-cost  limits 13405, 

19897,  28871,  36448.  48637.  49856 

203  High-cost  limits  correct- 
ed  11998 

High-cost  limits 13405. 

19897.  28871,  36449,  48637,  49856 

203.17  (a)  revised:  (e)  and  (f) 
added  (effective  date  pend- 
ing)  34281 

203.43c  (b)  introductory  text 
and  (1)  revised  (effective 
date  pending) 34282 

203.43h    (c)    revised    (effective 

date  pending) 34282 

203.431    (b)  amended  (effective 

date  pending) 34282 

203.44    (h)   amended   (effective 

date  pending) 34282 

203.251    (d)    revised    (effective 

date  pending) 34282 

203.350  (d)  correctly  designat- 
ed.  i 13404 

203.355  Introductory  text  cor- 
rected  13404 

203.423    (a)  revised:  eff.   5-19- 

88 10530 

203.640    (b)  revision  at  52  FR 

48202  withdrawn 13404 

203.645    (a)  revision  at  52  FR 

48202  withdrawn 13404 

203.654    Revision     at     52     FR 

48203  withdrawn 13404 

203.666    Correctly  revised. 13405 

204.251    (d)    revised    (effective 

date  pending) „ 34282 

207.19    (e)(1)  revised:  new  (eK9) 

added 16817 

213.501    (b)  amended  (effective 

date  pending) _ 34282 

213.507    Revised  (effective  date 

pending) 34282 

213.530    (h)  amended  (effective 

date  pending) -.  34282 

215.22  (c)(6)  amended:  (m)  re- 
moved: (n)  redesignated  as 
(m) 15820 


Pace 

220.101    (a)  revised:  (d)  added 

(effective  date  pending) 34283 

220.511  (b)  revised:  (d)  redesig- 
nated as  (e);  new  (d)  added 15817 

221.5  Revised  (effective  date 
pending) 34283 

221.60    (1)(5)  revised  (effective 

date  pending)..- 34283 

221.65    (k)     revised     (effective 

date  pending) 34283 

221.524    (a)(1)       revised:       (e) 

added:  interim „ 11233 

221.530  (a)(3)(vii)  redesignated 
as  (a)(3)(viii):  new  (a)(3)(vii) 
added 15818 

221.531  (b)    introductory    text 

and  (3)  amended:  interim. 11233 

221.532  Revised:  interim 11234 

222.10    (d)     revised     (effective 

date  pending) 34283 

232  Authority  citation  re- 
vised  15672,  33735 

232.1    (i)  revised. 15672 

232.6  Revised 15672 

(aK2)   revised  (effective  date 

pending) 33735 

Eff.  10-6-88  and  (aK2)  intro- 
ductory text  and  (iii)  cor- 
rected  40221 

232.42    Revised 16074 

232.901—232.906  (Subpart  E) 
Added  (effective  date  pend- 
ing)  33735 

Eff.  10-6-88 40221 

234  High-cost  limits  correct- 
ed  11998 

High-cost  limits 13405, 

19897,  28871.  36449.  48637.  49856 

Authority  citation  revised 34283 

234.1    (d)  revised  (effective  date 

pending) 34283 

234.25  (a)  revised:  (d)  and  (e) 
added  (effective  date  pend- 

ing).„ 34283 

234.70    (h)   amended   (effective 

date  pending) 34284 

235.9    (a)  revised 14789. 

19775,  46084 
235.20    (e)     revised     (effective 

date  pending) - 34284 

235.22  (a)  revised:  (e)  and  (f) 
added  (effective  date  pend- 
ing)  34284 

235.540    (a)  revised 14789. 

19775,  46084 
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TITLE  24  Chapter  II— Con.  PMe 

236.30  (aKl)  revised;  (f)  added; 
interinL 11234 

236.50  (a)  revised;  interim. 11234 

240.16    (a)  revised;  (d)  and  (e) 

added  (effective  date  pend- 
ing)  34284 

241.165    Redesignated  as 

241.170;  new  241.165  added 16074 

241.170    Redesignated         from 

241.165 16074 

241.1000-241.1120  (Subpart  E) 

Added;  interim. 11234 

241.1200—241.1250  (Subpart  F) 

Added;  Interim. 11237 

242.1  Amended. 16074. 16076 

242.2  Added 16075 

242.3  Revised. 16075 

242.5    Revised. 16075 

242.12    Added 16075 

242.23    Revised. 16075 

242.29    (d)  added. 16075 

242.31  (b)  amended 16076 

242.45    Amended. 16076 

242.47    (b)  revised. 16076 

242.51  (a)  and  (b)  revised 16075 

242.57    (bK2)  revised. 16076 

242.67    (aK2)  amended:  (b)  re- 
vised.  16076 

242.69    (c)  amended. 16076 

242.75    Amended. 16076 

242.81    Amended. 16076 

242.88    Amended 16076 

242.91    Introductory  text 

amended 16076 

242.93    (a)  amended. 16076 

242.95    (a)  amended 16076 

248    Added;  interim 11229 

251.806    Undesignated       center 

heading  and  section  added 

(effective  date  pending) 33736 

Eff.  10-6-88 40221 

251.819    Revised  (effective  date 

pending) 33736 

Eff.  10-6-88 40221 

252    Added       (effective       date 

pending) 33736 

Eff.  10-6-88 40221 

252.303    (aK2Klll)  corrected 40221 

255.806    Undesignated      center 

heading  and  section  added 

(effective  date  pending) 33755 

Eff.  10-6-88 40221 

255.819    Revised  (effective  date 

pending 33755 

Eff.  10-6-88 40221 
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255.822    Introductory  text  and 
(f )  introductory  text  revised 

(effective  date  pending) 33756 

Eff.  10-6-88 40221 

255.824.  (b)    revised    (effective 

date  pending) 33756 

Eff.  10-6-88 40221 

290    Authority      citation      re- 
vised  27160 

290.17    Revised 27160 

Chapter  V— Offica  of  Attittant  Soc- 
rotary  for  Community  Ptonninfl 
and  Dovolopmont,  Dopartmont  of 
Housing  ond  Urban  Dovalepmont 

510.34    Removed  (effective  date 

pending) 43866 

510.36    Removed  (effective  date         » 

pending) 43866 

510.410    (cKl)  amended;  (cK2) 

revised 20800 

511    Authority      citation      re- 

vised  2fi901 

511.1  Revised;  interim .....!.25466 

Revised  (effective  date  pend- 
ing)  34411 

Eff.  10-6-88 40221 

Regulation  at  53  FR  25466 
confirmed 49139 

511.2  Amended  (effective  date 
pending) 3441 1 

Eff.  10-6-88 40221 

511.3  Revised;  Interim 25466 

Regulation    at    53    FR    25466 

confirmed 49139 

511.4  Revised;  Interim 25467 

Regulation    at    53    FR    25467 

confirmed 49139 

511.10  (e)(2)   and   (k)   revised; 
interim 25467 

(e)(2)(i)(D)  corrected 28115 

RegiUation  at  53  FR  25467 
confirmed 49139 

511.11  (fK3Ki)  amended; 

(f  K3)(il)  revised- 20800 

511.20    (b)(4)  revised;  interim 25468 

(b)  (3).  (6).  (10)  and  (13)  re- 
vised (effective  date  pend- 
ing)  ^44 1 1 

Eff.  10-6-88 40221 

Regulation    at    53    FR    25468 

confirmed 49139 

511.33    (c)  amended:  interim 25468 

Heading  and  (b)  revised 28991 
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Regulation   at   53   FR   25468 

confirmed 49139 

511.40  (Subpart  E)    Revised 34411 

511.50  Existing  text  designated 
as  (a);  new  (a)  amended:  (b) 
added;  interim.... 25468 

Regulation   at   53   FR   25468 
confirmed 49139 

511.51  (a)  and  (b)  revised;  in- 
terim  25468 

Regulation   at   53   FR    25468 

confirmed 49139 

511.74    Revised;  interim 25468 

Regulation   at   53   FR   25486 

confirmed. 49139 

570  Authority  citation  re- 
vised  31239.34437 

Funding  schedule 44187 

570.1—570.5  (Subpart  A)  Re- 
vised (effective  date  pend- 
ing)  34437 

Eff.  10-6-88 40221 

570.3    (j).  (vK3Ki).  (w)  and  (x) 

corrected 41330 

570.200—570.208  (Subpart  C) 
Revised      (effective      date 

pending) 34439 

Eff.  10-6-88 40221 

570.200  (J)(2)  flush  text  follow- 
ing (vii)  corrected 41330 

570.201  (1)  revised:  interim  (ef- 
fective date  pending) 31239 

Eff.  10-6-88 40221 

570.202  (bK6)  and  (d)  correct- 
ed  41330 

570.206  (c)  and  (g)  Introducto- 
ry text,  (3)  and  (4)  correct- 
ed  41330 

570.207  (b)(2KU)  corrected 41330 

570.208  (aK3)(iKA)  and  (d)(1) 
corrected 41330 

570.300—570.308  (Subpart  D) 
Revised       (effective       date 

pending) _ 34449 

Eff.  10-6-88 40221 

570.301    (b)(lKi)  corrected. 41330 

570.303  (h)  redesignated  as  (i); 
new  (h)  added;  Interim  (ef- 
fective date  pending) 31239 

Eff.  10-6-88 40221 

(h)  corrected. _ 41330 

570.403  (l)(2)(i)  amended;  in- 
terim (effective  date  pend- 
ing)  31239 

Eff.  10-6-88 40221 
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570.451  (m)  through  (p)  added 
(effective  date  pending) 33028 

Eff.  10-6-88 40221 

570.452  (c)(2),  (d)(l)(U)  and 
(2)(ii),  and  (e)  revised; 
(dKlKU)(E)  added  (effective 

date  pending) 33028 

Eff.  10-6-88 40221 

570.455  (c)  and  (d)  added  (ef- 
fective date  pending) 33028 

Eff.  10-6-88 40221 

570.456  (a)    revised    (effective 

date  pending) 33028 

Eff.  10-6-88 40221 

570.457  Revised;  interim  (effec- 
tive date  pending) 31239 

Eff.  10-6-88 40221 

570.458  (c)(14)(ix)(I)  revised; 
Interim  (effective  date  pend- 
ing)  31240 

Eff.  10-6-88 40221 

(c)(14Klx)(I)  revised; 

(c)(14)(xvi)  and  (xvll)  added 

(effective  date  pending) 33029 

Eff.  10-6-88 40221 

570.459  Revised  (effective  date 
pending) 33029 

Eff.  10-6-88 - 40221 

570.460  (a)  revised;  (c)  (1) 
through  (5)  redesignated  as 
(c)  (4)  tlirough  (8):  (c)  (1), 
(2),  and  (3)  added;  (d)  re- 
moved (effective  date  pend- 
ing)  33030 

Eff.  10-6-88 40221 

570.461  (e)  revised  (effective 
date  pending) 33031 

Eff.  10-6-88 40221 

570.467    Added   (effective   date 

pending) 52415 

S70.496a  Added:  interim  (effec- 
tive date  pending) 31240 

Eff.  10-6-88 40221 

570.500    (a)(2)  amended 41331 

570.503    (b)(8)(i)  amended 41331 

570.505  (a)(1)  amended 41331 

570.506  Revised  (effective  date 
pending) 34454 

Eff.  10-6-88 40221 

(b)     introductory     text     and 
(2)(ii)  and  (g)(5)  corrected 41330 

570.507  Revised  (effective  date 
pending) 34456 

Eff.  10-6-88 40221 
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570.600—570.612     (Subpart     K) 
Revised      (effective       date 

pending) 34456 

Ef  f .  10-6-88 40221 

570.606    Revised;  interim  (effec- 
tive date  pending) 31243 

Eff.  10-6-88 40221 

(b)(l)(iii)(B)  and  (d)  correct- 
ed  41330 

570.608  (cK2)  amended;  (cK3) 
revised 20801 

(c)  introductory  text  and  (2) 
corrected 41330 

570.609  Corrected 41330 

570.610  Heading   correctly   re- 
vised  41330 

570.611  (a)(2)  corrected. 41330' 

570.700—570.706    (Subpart    M) 

Revised       (effective      date 

pending) 34464 

Eff.  10-6-88 40221 

570.702    (f)  added;  interim  (ef- 
fective date  pending) 31245 

Eff.  10-6-88 40221 

570.900—570.913     (Subpart     O) 
Revised       (effective       date 

pending) 34466 

Eff.  10-6-88 40221 

570.900    (a)  revised;  Interim  (ef- 
fective date  pending) 31246 

Eff.  10-6-88 40221 

570.904    (c)(2)(iv)  corrected 41330 

575  Heading  and  authority  ci- 
tation revised 30193 

575.1    (a)  revised 30193 

576  Added 30193 

596    Added       (effective       date 

pending) 30946 

596.302  Revised 48639 

596.303  Revised 48639 

Chapter  VIII— Offic*  of  tho  AMistont 
Socrotory  for  Housing — Fodorai 
Housing  Commissionor,  Doportmont 
of  Housing  and  Urban  Dovolop- 
mont  (Soction  8  Housing  Assist- 
onco  Programs  and  Soction  202 
Diroct  Loon  Program) 

813.101  Revised  (effective  date 
pending) 34412 

Eff.  10-6-88 40221 

813.102  Amended        (effective 

date  pending) 34412 

Amended;  interim. 37499 
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Amendment  at  53  FR  34412 

eff.  10-6-88 40221 

813.105  (d)  removed;  (e)  and  (f) 
redesignated  as  (d)  and  (e); 
new  (e)  (2)  through  (4)  re- 
vised; OMB  numbers  (effec- 
tive date  pending) 34412 

Eff.  10-6-88 40221 

813.109    (a)    revised    (effective 

date  pending) 34412 

(a)(2)  correctly  revised. 36450 

(a)  revision  at  53  FR  34412 
eff.  10-6-88 40221 

840  Added 23904 

841  Added 23915 

882.109    (1X2)  amended;  (i)  (3) 

and  (4)  revised. 20801 

882.204    (b)  (1)  and  (3)  revised 

(effective  date  pending) 34412 

Eff.  10-6-88 40221 

882.207    (a)    revised    (effective 

date  pending) 34413 

Eff.  10-6-88 40221 

882.209  (a)  (9)  through  (11)  re- 
designated as  (a)  (11) 
through  (13);  new  (a)  (9) 
and  (10),  (cKll).  and  (dK3) 
added  (effective  date  pend- 
ing)  34413 

Eff.  10-6-88 40221 

882.210  (b)    revised    (effective 

date  pending) 34413 

Eff.  10-6-88 „ 40221 

882.219  (bK2KU)  and  (bX4)  re- 
vised (effective  date  pend- 
ing)  34413 

Eff.  10-6-88 40221 

882.404  (c)(2)  amended;  (c)  (3) 

and  (4)  revised 20801 

885  Authority  citation  re- 
vised  15820 

Interest  rate 49139 

885.7    Added 15820 

885.400  Introductory  text,  (a), 
(b).  and  (c)  redesignated  as 
(a),  (b),  (c).  and  (e);  new  (c) 
amended;  (d)  added;  inter- 
im.  19902 

Confirmed      (effective      date 
pending) 45266 

885.405  (aH8)  and  (bK4)  added; 
interim 19902 

Confirmed      (effective      date 
pending) 45266 
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885.410  (g)  and  (h)  revised;  in- 
terim.  19902 

Confirmed      (effective      date 
pending) 45266 

886.113    (i)(2)  amended;  (i)  (3) 

and  (4)  revised..... 20802 

887  Added  (effective  date 
pending) ~ 34388 

Eff.  10-6-88 40221 

887.7    Corrected 86460 

887.209    (c)(2Kv)  corrected. 36450 

887.351    (bK2)  corrected 36450 

887.403  (a)  and  (b)(5)  correct- 
ed  36450 

887.461    Heading  corrected. 36450 

887.467    (g)  corrected. 36450 

887.489    Corrected 36450 

887.491    (a)  corrected. 36450 

887.511    (a)(2)  corrected. 36450 

887.565    (e)  corrected. 36450 

888.111    Revised  <effective  date 

pending) 34413 

Corrected 36450 

Eff.  10-6-88 40221 

888  Schedule  A  amended. — 13407, 

25327 

Schedule  A  revised. 14955 

Schedules  B  and  D  revised 36703 

Schedule  C  revised. 49830 

Choptor  IX— Offico  of  Assistant  Soc- 
rotory for  Public  and  Indian  Hous- 
ing, Dopcwtmont  of  Housing  and 
Urban  Dovolopmont 

904  Authority  citation  re- 
vised.  3331 1 

904.103    (b)    revised    (effective 

date  pending) 41598 

904.107  Heading,  (1)(3),  and 
(mXl)  revised;  (p)^ded  (ef- 
fective date  pending) 33311 

Eff.  11-7-88 40221 

Effective  date  suspended 44876 

905  Authority  citation  revised; 
section  authority  citations 
removed 33312 

Authority  citation  revised. 37500, 

37506 

905.101  (a)  revised;  interim. 37500 

905.102  Amended;  Interim 37500 

905.103  (b)  revised;  interim 37500 

905.105  (b)  amended;  interim 37500 

905.106  (a)  revised;  OMB 
number ...24684 
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905.204  (aXlXiii),  (cXl)  (i)  and 
(11)  introductory  text  and  (2) 
(1)  and  (11),  (fX4).  and  (gXl) 
revised 24886 

905.209  Revised;  interim. 37500 

905.210  Revised;  interim. 37601 

906.211  (d)  added 30216 

905.212  (a)  revised;  interim 37501 

906.213  Revised;  interim. 37501 

906.217  (bXl)  amended;  inter- 
im  - 37501 

905.302  (aX2)  revised;  (aX3) 
added;  OMB  number;  inter- 
im  87501 

905.303  Revised  (effective  date 
pending) 33312 

Eff.  1 1-7-88...„ 40221 

Effective  date  suspended — 44876 

905.314    Added. 30216 

905.406    (a)       revised;        OlifB 

number;  interim. 37501 

905.408  (a),  (b).  (cXl),  and 
(d)(  1 )  revised;  OMB  number, 
interim 37502 

905.417    Heading    revised;    (c), 
(d),  and  (e)  redesignated  as    '' 
(d),    (e),    and    (f);    new   (c) 
added;  interim 37502 

905.419  (a)  and  (b)  revised;  in- 
terim.  37502 

905.422    (a)  and  (eXl)  revised; 

interim 37502 

905.424  Heading,  (a),  and  (f  X3) 
revised;  (g)  added  (effective 

date  pending) 33312 

Eff.  1 1-7-88 „ 40221 

Effective  date  suspended- 44876 

905.425  (g)    revised    (effective 

date  pending) 33312 

Eff.  1 1-7-88 - 40221 

Effective  date  suspended 44876 

905.501—905.540     (Subpart     E) 

Added;  interim. 37506 

913.102    Amended        (effective 

date  pending). — 33311 

Amended;  interim. 37503 

Amendment  at  53  FR  33311 

eff.  11-7-88 40221 

Amendment  at  53  FR  33311 

effective  date  suspended 44876 

941.203    (c)   removed;    (d),    (e). 

(f),  and  (g)  redesignated  as 

(c),  (d),  (e),  and  (f )  (effective 

date  pending) 41599 
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941.204    Revised  (effective  date 

pending) 41699 

941.208    (h)  added 20802 

(d)  revised 30216 

941.406    (a)    revised    (effective 

date  pending) 41599 

941.502  (bM3)  and  (c)(4)  re- 
vised (effective  date  pend- 
ing)  41599 

941.503  (d)  added 30216 

942  Authority  citation  re- 
vised.  37503 

942.1    (a)  revised;  interim 37503 

942.3  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c) 

and  revised;  interim 37503 

960  Heading  and  authority  ci- 
tation revised  (effective  date 

pending) 33311 

Authority  citation  revised 34413 

Heading   and   authority   cita- 
tion revision  at  53  FR  33311 

eff.  11-7-88 40221 

Heading   and   authority  cita- 
tion revision  at  53  FR  33311 

effective  date  suspended 44876 

960.204  (c)  (3)  and  (4)  redesig- 
nated as  (c)  (4)  and  (5);  new 
(cK3)  added  (effective  date 

pending) 34414 

Eff.  10-6-88 40221 

960.207    (a)    revised    (effective 

date  pending) 33311 

Eff.  11-7-88 40221 

Effective  date  suspended 44876 

964  Authority  citation  re- 
vised.  34680 

964.3  (b)  revised;  (c).  (d),  and 
(e)    added    (effective    date 

pending) 34680 

Eff.    11-7-88   and   (cK2)   and 

(dKl)  corrected 40221 

964.5    Revised    (effective    date 

pending) 34680 

Eff.  11-7-88  and  (b)  correct- 
ed  40221 

964.7    Amended  (effective  date 

pending) 34681 

Eff.  11-7-88 40221 

964.9    Revised    (effective    date 

pending) 34681 

Eff.  11-7-88 40221 

964.11    Added    (effective    date 

pending) 34681 

Eff.  1 1-7-88 40221 
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964.12    Added    (effective    date 

pending) 34681 

Eff.  1 1-7-88 40221 

964.15    Removed  (effective  date 

pending) 34681 

Eff.  11-7-88 40221 

964.17  Introductory  text  re- 
vised (effective  date  pend- 
ing)  34682 

Eff.  11-7-88 40221 

964.19  Introductory  text,  (b), 
and    (c)    revised    (effective 

date  pending) 34682 

Eff.  1 1-7-88 40221 

964.25—964.45  (Subpart  C)  Re- 
vised (effective  date  pend- 
ing)  34682 

Eff.  1 1-7-88 40221 

964.25    Corrected 40221 

964.33    (c)  corrected. 40221 

964.35    (b)  corrected 40221 

965.101  (Subpart  A)    Added 30217 

965.702    Amended 20802 

965.704  Revised 20802 

965.705  Revised 20803 

965.706  Redesignated  as 
965.710:  new  965.706  added 20803 

965.707  Redesignated  as 
965.711;  new  965.707  added 20803 

965.708  Added 20804 

965.709  Added 20804 

965.710  Redesignated  from 
965.706 20803 

965.711  Redesignated  from 
965.707 20803 

966    Revised      (effective      date 

pending) 33304 

Eff.  1 1-7-88 40221 

Effective  date  suspended 44W6 

968.3  Amended 20€lD4 

968.4  (h)  and  (i)  revised 20804 

968.5  (c)(3)  added:  (g)  revised; 
OMB  numbers 15553 

(c)  introductory  text  and  (1). 
(eK2).  (h)  (1)  and  (2).  and 
(iH7)(ii)  revised 20804 

968.9  (e)  revised;  OMB 
niunber 20805 

(hK4)  added 30218 

968.10  (a)  revised 20805 

968.19    Added 30218 

969  Policy  statement 31274 

970  Authority  citation  re- 
vised  30987 
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970.2  (c)  revised;  (g)  added:  in- 
terim (effective  date  pend- 
ing)  „ „30987 

Eff.  10-6-88  and  (g)  correctly 
added 40221 

970.4  (b)  removed:  (c)  through 
(e)  redesignated  as  (b) 
through  (d);  new  (d)  revised; 
new  (e)  added;  interim  (ef- 
fective date  pending).. 30987 

Eff.  10-6-88...... 40221 

970.5  Revised;  interim  (effec- 
tive date  pending) 30987 

Eff.  10-6-88 40221 

970.6  Revised;  interim  (effec- 
tive date  pending) 30988 

Eff.  10-6-88 40221 

970.7  (aK2)  revised;  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.8  (f)  revised;  interim  (ef- 
fective date  pending) 30988 

Eff.  10-6-88 „ 40221 

970.9  (b)(1)  revised:  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.11  Redesignated  as  970.13; 
new  970.11  added:  interim 
(effective  date  pending) 30988 

Eff.  10-6-88 40221 

970.12  Added;  interim  (effec- 
tive date  pending) 30989 

Eff.  10-6-88 40221 

970.13  Redesignated  from 
970.11;     Interim     (effective 

date  pending) 30988 

Eff.  10-6-88 4022 1 

990.105    (g)  added 25155 

Chapter  XII — Offic*  of  Inspector 
General,  Department  eff  Housing 
and  Urban  Development 

2002  Authority  citation  re- 
vised  37550 

2002.3    (c)     revised     (effective 

date  pending) 37550 

(b)   amended   (effective   date 
pending) 37552 

2002.7    Revised   (effective   date 

pending) 37550 

2002.9    Redesignated  as  2002.17 

(effective  date  pending) „..  37550 

Added   (effective   date   pend- 
ing)  37551 
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2002.11  Redesignated  as 
2002.19  (effective  date  pend- 
ing).-  37550 

Added   (effective   date   pend- 
ing)  37551 

2002.13  Redesignated  as 
2002.21  (effective  date  pend- 
ing)  37550 

Added   (effective   date   pend- 
ing).  37552 

2002.15  Redesignated  as 
2002.23  (effective  date  pend- 
ing)  „ 37550 

Added   (effective  date  pend- 
ing)  37552 

2002.17    Redesignated  as 

2002.25:  new  2002.17  redesig- 
nated from  2002.9  (effective 

date  pending) 37550 

(c)   amended   (effective   date 
pending) 37552 

2002.19  Redesignated  from 
2002.11  (effective  date  pend- 
ing)  37550 

2002.21  Redesignated  from 
2002.13  (effective  date  pend- 
ing)  37550 

Nomenclature  changes  (effec- 
tive date  pending) 37552 

2002.23  Redesignated  from 
2002.15  (effective  date  pend- 
ing)  37550 

2002.25  Redesignated  from 
2002.17  (effective  date  pend- 
ing)  37550 

Nomenclature  changes  (effec- 
tive date  pending) 37552 

Chapter  XX— Office  off  Assistant  Sec- 
retary ffor  Housing — Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 

3280.605    (a)(3)  revised 23611 

3280.609    (d)(3)  revised 23611 

Chapter  XXV— Neighborhood 
Reinvestment  Corporation 

4100  Authority  citation  re- 
vised  50953 

4100.4    (a)  and  (c)(1)  amended: 

(d)  revised 50953 
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Title  24 — Proposed  Rules: 


14 

P««e 
44992 

18. 

43610 

35 

;.„ 11164 

60 

45661.  46745 

85 

447 16 

100 

. 44992 

103 

44992 

104 

,. 44992 

105 

106. 

44992 

44992 

109 

44992 

110 

44992 

111 

34668 

115 

44992 

44992 

125 

25576 

300 

11164, 

201 

203 

12431.  25434.  40624.  41038.  43156 

30697.  39613,  40624 

15408,  25434.  38844,  40624 

20S 

40624 

206 

43156 

207 

40624 

208 

20649 

213....... 

216 

15408,  38844.  40624 

40624,  41038 

220 

38844 

231 

222 

38844,  40624 

38844 

228. 

38844 

233.. 

233 

38844 

234 

235 

15408,  25434.  38844.  40624 

38844  40624  41038 

286.. 

40624.  41038 

241 

40624 

242. 

244 

40624 

40624 

247 

40624,  41038 

250. 

40624 

251 

40624 

255 

40624 

280 

290 

45216 

. . . .... .....40624 

390 

40458 

501 

40624 

510 

11164,  40624 

511 

11164 

570 

11164. 

500. 

15566. 17724.  30442.  31224.  40624 
40624,  41026 

508 

20556 

750 

40624 

812 

813 

850 

41038 

15412,  40624,  44288 

41038 

880 

40624,  41038 

881 

882. 

40624,  41038 

11164,  15412,  40624,  41038 

883 

884...... 

40624,  41038 

40624,  41038 

Pace 

885 40624,  44288 

886 11164.  40624.  41038 

888 12278.  44616 

900 40624,  41038 

904 40624.  41038 

gOg 24554 

40240,  4M24,  4i^^^^^^ 

912 41038 

913 15412.  40624 

941 1 1 164 

960 40240,  40624,  41038 

964 25276 

965 11164.  25348 

968 11164.  40903,  43648 

990 43610 

1710 30443 

3500 17424 

4100 29717 


TITUE  25— INDIANS 

Chapfar  I — Bur«au  of  Indian  Affairs, 
D*partfn«nt  of  th«  Interior 

11.1  Heading       revised;       (f) 
added 21994 

13.2  Added 21994 

20.4  Added. 21994 

21.9  Added 21994 

23.4  E^xlsting    text    designated 

as  (b);  (a)  added. 21994 

38    Revised 37878 

61    Authority  citation  revised 11272 

61.4    (f )  and  (g)  added 11272 

69    Removed .-.21996 

102    Ronoved 44010 

125.7    Added 21995 

151.14    Added. 21995 

175.56    Added .....21995 

176.22    Added 21995 

177.55    Added 21995 

179    Added 25953 

271.5    Added 21995 

Chapter    I    Appendix    amend- 
ed  30674 

Title  2^— Proposed  Rules: 

61 20335.  24551 

122 24732 


TITLE  26— INTERNAL  REVENUE 

Choptor  I — Intomoi  Rovomio  Sorvico, 
Doportmonf  of  tho  TrooMiry 

1    Authority    citation     amend- 
ed.  12002. 
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12008.  12679.  16079.  16216.  18278. 
19693.  20311,  20613.  20616.  22166, 
23613.  26054.  27039.  27491,  29881. 
32219,  32385,  33461.  34050.  34490. 
34719,  34731.  35474.  38710 

1.28-0    Added 38710 

(dK5)(iv)(D)  correctly  revised; 
(d)(5)(iv)(E)  correctly 
added. 40879 

1.28-1    Added 38711 

(d)(l)(ii)(A)  corrected 40879 

(bK4).  (cKlKiii)  and  (2), 
(dXlXiKB).  (U)(D).  (ili). 
(2KiUKE).  (4)(i).  (5Kili). 
(ivMC).  and  (OKiUKA)  cor- 
rected  41013 

1.32-lT    Removed. — 32219 

1.46-1    (aK2)   and   (d)   revised; 

(e)(5)  and  (a)  added 39591 

1.46-5  (h)(4).  (jK7)  -Example, 
and  (pK3)  Example  (2)  cor- 
rected.  11162 

1.48-1    (h)(l)(iil)     and     (2)(iv) 

added 39592 

1.48-8    (aK3Kiii)  revised 12678 

1.48-12    Added 39592 

(c)(3KiiKA)(2)  and  (8Ki)  cor- 
rected.  43866 

1.52-1    (c)(1)  M)   and  (ii)   and 

(dKl)(i)c<^ected. 16408 

1.56-OT  (bK6)  redesignated  as 
(b)(7);  new  (b)(6)  and  (d)(7) 
added;  (c)(5KU)  revised 
(temporary) 15202 

1.56-lT  (bK2)  (iii)  and  (iv).  (4) 
(i),  (iil).  and  (iv)  and 
(c)(lKii)  and  (4)  amended; 
(b)(6)  redesignated  as  (bK7): 
new  (b)  (6)  and  (7)  Examples 
(9)  through  (14).  (cK5KU) 
text  and  (6)  Examples  (IS) 
through  (21)  and  (dK7) 
added. 15202 

1.67-2T    (oK3)  corrected 13464 

1.163-5  (cK2Ki)  introductory 
text.  (B)(4),  and  (3)  amend- 
ed.  17926 

1.163-5T    Added  (temporary) 17928 

1.167(a)-5T  Added  (tempo- 
rary)  27043 

Comment  time  extended. ^2899 

l.t7aA-13    (bXl)   and   (3KiKB) 

revised;  (c)  added. 16080 

(cX3Klv)(B),  (4KivXAX2)  and 
~(D).«nd  (7XVXC)  flush  text 
corrected. 18372 
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1.170A-13T    Removed 16079 

1.170A-14    (i)  amended. 16085 

1.191-1  (a).  (bXlXi)  and  (3). 
and    (cX2xm)    revised;    (f) 

added. _ 39603 

1.191-2    (eX8)  revised. 39604 

1.191-3    (bX4)  revised - 39604 

1.274-3    (eX2)  amended;  (d).  (e),    - 
and  (f)  redesignated  as  (e). 
(f ).  and  (g);  (bX2Xiv)  and  (d) 

added 36451 

1.280C-3    Added. 38715 

1.280P-1T    (b)  table,  (c)  (1)  and 

(3)  amended  (temporary) 29881 

1.280P-5T  (a).  (dXl)  introduc- 
tory text,  (eXl),  (6Xi),  (fXl). 
(g)  introductory  text,  (hXl), 
and  (i)  Examples  (5)  and  (6) 
amended;   (e)   heading  and 

(f  X2)  revised  (temporary) 29881 

1.280P-7T  Added  (tempo- 
rary)  29881 

(bX3)  Example  corrected 32821 

1.280H-0T  Added  (tempo- 
rary)  19711 

1.280H-1T  Added  (tempo- 
rary)  19711 

1.304-4T    Added  (temporary) 22171 

1.338(b)-3T  (gXlXU)  and  (j) 
Examples  (6)  and  ( 7)  amend- 
ed;  (j)   Example  (8)  added 

(temporary) 27043 

Comment  time  extended 32899 

1.367(d)l-T    Intercompany 

pricing  rules  study 43522 

1.401(a)-4    Added. 26054 

1.401(a)-ll  (aX3)  Example  (1), 
(cX2XiXC)  and  (dXl)  re- 
vised; (aXl)  (i).  (U).  and  (iU) 
and      (cX3Xii)      amended; 

(dX5)  and  (g)  added 31841 

(gX2)  (ii)  and  (iii)  corrected. 48534 

1.401(a)-llT    Removed. 31842 

1.401(a)-13    (g)  added. 31850 

(gX4XiiiXB)  corrected. 48534 

1.401(a)-13T    Removed — 31850 

1.401(a)-20    Added 31842 

Corrected. ~ 48534 

1.401(b)-l    (bX2),  (c)  (IXiii)  and 

(2)  concluding  text  revised.....  29662 

1.401(k)-0    Added 29663 

1.401(k)-l    Added..„ 29664 

•<bXlXi),  (3Xv3,  (4)U)  introduc- 
tory text  and  (B)  and  (U). 
and     '(5XU).      (dX2XivXB). 
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TITLE  26  Choptaf  I— Con.  Pwe 

(eKlKU).  (fKSKiiXB)  and  (v) 
Example    and    (hK4)(iliKB) 

corrected 34194 

(dK2XiiKBK2)  correctly  re- 
vised: (h)(3Kii)  corrected 34285 

(bK4Ki)  introductory  text  and 
(B)  and  (ii)  correctly  desig- 
nated  36391 

(aK2Ki).     (fK3Kv)     Example. 

and  (hK4KiiiMA)  corrected 43688 

1.402(a)-l    (d)  added 29673 

(dKl)  and  (3)  (ii)  and  (iv)  cor- 
rected  34194 

1.402(f)-l    Added 31851 

1.402(f)-lT    Removed ^.31851 

1.410(a)-5T    Removed 31851 

1.410{a)-7T    Removed 31852 

1.410(a)-8    Added 31851 

Corrected 48534 

1.410(a)-9    Added 31852 

(a)(1)  and  (b)  corrected 48534 

1.411(a)-7    (dK2)(ii)     (C).     (D). 
and  (E).  (4)(i)(B),  and  (iv) 

revised 31852 

(dK2)(ii)(D)(2)  and  (E)  cor- 
rected  48534 

1.411(a)-ll    Added 31853 

(ex  1 )  corrected 48534 

1.411(a)(ll)-lT    Removed 31853 

1.411(d)-3    (aKl)  amended 31854 

(a)(1)  corrected 48534 

1.411(d)-3T    Removed 31854 

1.4 1 1(  d  )-4    Added 26058 

1.411(d)-5    Added 31854 

Correctly      designated      and 

(bKl)  and  (2)(i)  corrected 48534 

1.417(e)-l    Added 31854 

(a)  (1)  and  (3).  (c)  and  (dKl) 

corrected 48534 

1.417(e>-lT    Removed 31854 

1.423-2    (cKl)  revised 48641 

1.444-OT    Added  (temporary) 19693 

1.444-lT    Added  (temporary) 19694 

1.444-2T    Added  (temporary) 19698 

1.444-3T    Added  (temporary) 19703 

1.448-2T    (e)(2)(i)        amended; 
(e)(4)  Example  (.1)  revised; 

(eK5)  added  (temporary) 12513 

1.453(c)-10T    Added        (tempo- 
rary)  26244 

Redesignated  as  1.453C-10T 34719 

1.453C-0T    Added           (tempo- 
rary)  34719 

1.453C-1T    Added           (tempo- 
rary)  34720 
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1.453C-2T  Added  (tempo- 
rary)  34720 

1.453C-3T  Added  (tempo- 
rary)  34720 

1.453C-4T  Added  (tempo- 
rary)  34721 

1.453C-5T  Added  (tempo- 
rary)  34722 

1.453C-6T  Added  (tempo- 
rary)  34723 

1.453C-7T  Added  (tempo- 
rary)  34724 

1.4S3C-8T  Added  (tempo- 
rary)  34725 

1.453C-9T  Added  (tempo- 
rary)  34726 

1.453C-10T    Redesignated  from 

1.453(c)-10T 34719 

1.469-2T    (f)(4)(viii)       Example 

corrected 15494 

1.489-3T  (bKl)(iKB)  introduc- 
tory text  and  (ii)  and  (2) 
corrected 15494 

1.469-5T  (k)  Example  (7)  cor- 
rected 15494 

1.482-2    (a)  and  (c)(2)  revised 18278 

(aMl)(iii)(E)(3)   Example  cor- 
rectly amended 20718 

Intercompany    pricing    rules 
study 43522 

1.704-1  (b)(0)  table.  (2)(ii)(c).  and 
(d)(6)  amended;  (b)(4)(iv)(/t) 
revised 53173 

1.704-lT    Added  (temporary) 53161 

1.706-lT  (a)(1)  amended  (tem- 
porary)  19711 

1.706-3T    Added  (temporary) 19710 

1.752-OT    Added  (temporary) 53143 

1.752-1    Removed 53143 

1.752-lT    Added  (temporary) 53143 

1.752-2T    Added  (temporary) 53160 

1.752-3T    Added  (temporary) 53160 

1.752-4T    Added  (temporary) 53160 

1.755-2T    Added  (temporary) 27044 

Comment  time  extended 32899 

1.844-4T    (b)(5)(i)(B)  and  (8)(v) 

Example  (2)  corrected 37294 

1.844-5T  (b)(2)(i)(B)  (i).  (2) 
and  (3)  correctly  revised; 
(bK2)(iMD)  (i).  (2)  and  (3) 
and  (d)(6)  corrected 37294 

1.861-8  (a)(2)  amended;  (b)(3) 
(c)(1).  (d)(2),  (f)(l)(iii)  and 
(g)  Example  124)  revised; 
(c)(2)  redesignated  as  (c)(3); 
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new  (cM2)  added;  (g)  Exam- 
ples (.1)  and  (2)  removed 35474 

( (e)(6),    (g)    Introductory   text 
j     and  Examples  12S)  and  (26) 

'     revised 49874 

1.861-8T    Added  (temporary) 35474 

(e)(6)  and  (g)  introductory 
text  and  Examples  (25) 
through  (.29)  added  (tempo- 
rary)  49874 

1.861-9    Redesignated  as  1.861- 

15 35477 

1.86 1-9 A    Redesignated  as 

1.861-16 35477 

1.861-9T    Added  (temporary) 35477 

1.861-lOT    Added  (temporary)....  35485 
1.861-llT    Added  (temporary)....  35490 
1.861-12T    Added  (temporary)....  35495 
1.861-13T    Heading  added  (tem- 
porary)  35501 

1.861-14T    Added  (temporary)....  35501 
1.861-15    Redesignated       from 

1.861-9 35477 

1.861-16    Redesignated       from 

1.861-9A 35477 

1.863-3    (b)(2)      Example      (2) 

amended 35506 

1.863-3T    Added  (temporary) 35506 

1.864-8T    Added  (temporary) 22166 

1.884-OT    Added  (temporary) 34050 

1.884-lT    Added  (temporary) 34052 

1.884-2T    Added  (temporary) 34059 

1.884-3T    Heading  added  (tem- 
porary)  34065 

1.884-4T    Added  (temporary) 34065 

1.884-5T    Added  (temporary) 34070 

1.892-1    Removed 24061 

1.892-lT    Added  (temporary) 24061 

(a)  corrected 27595 

1.892-2    Removed 24061 

1.892-2T    Added  (temporary) 24061 

(a)(3)  corrected 27595 

1.892-3T    Added  (temporary) 24062 

1.892-4T    Added  (temporary) 24063 

1.892-5T    Added  (temporary) 24064 

1.892-6T    Added  (temporary) 24065 

1.892-7T    Added  (temporary) 24066 

1.897-1    (c)(2)(iii)(B).    (k),    and 

(n)  removed 16217 

1.897-4 AT    Added           (tempo- 
rary)  16217 

1.897-5T    Added  (temporary) 16217 

(b)(3)  (iii),  (iv)(A),  and  (c)  (1) 
and  (2)(iii)  Example  (1)  cor- 
rected  18022 

1.897-6T    Added  (temporary) 16224 
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(a)(7)  Example  (9)  corrected 18022 

1.897-7T    Added  (temporary) 16228 

1.897-8T    Added  (temporary) 16229 

1.897-9T    Added  (temporary) 16229 

1.904-0    Added 27010 

1.904-4    Removed 27010 

Added 27011 

1.904-5    Removed 27010 

Added 27020 

1.904-6    Added 27029 

1.904-7    Added 27034 

1.904(f )-13T    Added 17462 

(a)(4)    Example  (2)  correctly 

revised 19775 

1.905-2    (d)   redesignated   from 

1.905-4  text 23613 

1.905-3    Removed 23613 

1.905-3T    Added  (temporary) 23613 

1.905-4    Removed;  text  redesig- 
nated as  1.905-2  (d) 23613 

1.905-4T    Added  (temporary) 23617 

1.905-5    Removed 23613 

1.905-5T    Added  (temporary) 23618 

1.936-6    Intercompany     pricing 

rules  study 43522 

1.954-OT    Added 27491 

1.954-1    Redesignated  as 

1.954A-1 27492 

1.954A-1    Redesignated       from 

1.954-1 27492 

1.954-2    Redesignated  as 

1.954A-2 27498 

1.954-2T    Added  (temporary) 27498 

(a)(3)(il)  Example  (2)  correct- 
ed  29801 

1.954A-2    Redesignated       from 

1.954-2 27498 

1.956-1    (b)(4)  removed 22171 

1.956- IT    Added  (temporary) 22171 

1.956-2    (d)(2)  removed 22171 

1.956-2T    Added  (temporary) 22171 

1.956-3T    Added  (temporary) 22169 

1.957-1    (a)  removed 27510 

1.957-lT    Added  (temporary) 27510 

1.964-lT    Added  (temporary) 27492 

1.985-OT    Added  (temporary) 20311 

1.985-lT    Added  (temporary) 20311 

(c)(6)   and   (f)    Example   (11) 

corrected 23232 

1.985-2T    Added  (temporary) 20314 

1.985-3T    Added  (temporary) 20315 

(c)(8)  Example  (1)  and  table 
and  (d)(2)  introductory  text 
corrected;  (d)(6)  heading 
correctly  revised 23232 
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1.985-4T    Added  (temporary) 20319 

1.986-5T  Heading  added  (tem- 
porary)  ...20319 

1.987-OT    Added  (temporary) 32385 

Correctly  designated 35953 

1.987-lT    Added  (temporary) 32386 

(aKl)  corrected  (temporary) 35467 

(aK2)  corrected 35953 

1.989<a)-0T  Added  (tempo- 
rary)  20613 

1.989(a)-lT  Added  (tempo- 
rary)  ., 20613 

1.989(c)-0T  Added  (tempo- 
rary)  20618 

1.989(c)-lT  Added  (tempo- 
rary)  20616 

1.1011-2  (c)  Example  (3)  cor- 
rected  11002 

1.1031(d)-lT  Added  (tempo- 
rary)  27044 

Correctly  designated 29801 

Comment  time  extended 32899 

1.1060-lT    Added  (temporary)....  27039 
(bK3)  Example  (1)  and  (g)  Ex- 
ample (3)  corrected 29801 

Comment  time  extended 32899 

1.1291-lOT  Correctly  designat- 
ed; (d)(2Kvii)  corrected 11731 

1.1294-lT  (a)  and  (bK3)(li)  Ex- 
amples (i)  and  (2)  correct- 
ed  11731 

1.1402(e)-lA    Revised 33461 

1.1402(e)-5A    Redesignated 
from  1.1402(e)-5T  and  (cK2) 
amended 33461 

1.1402(e)-5T  Removed:  regula- 
tions redesignated  as 
1402(e)-5A  and  (cK2) 
amended 33461 

1.1441-8T    Added  (temporary)....  24066 
(a)  and  (b)  corrected 27595 

1.1445-2    (d)(2)  (iii)  and  (iv)  and 

(6)  removed 16230 

1.1445-5    (b)(2)(iii)    and    (8)(v) 

and  (c)(2)(i)  removed 16230 

1.1445.9T    Added  (temporary) 16230 

1.1445-lOT  Added  (tempo- 
rary)  16230 

1.1445-1  IT  Added  (tempo- 
rary)  16231 

1.1502-13    (c)(7)    and    (f)(2)(iii) 

added „ „ 12679 

1.1502-13T    (c)   and   (f)   added 

(temporary) ....12679 

1.1502-14    (cK3)  added 12679 


1.1502-14T  Added  (tempo- 
rary)  12679 

1.1502-31    (c)  added 34731 

1.1502-31T  Added  (tempo- 
rary)  34731 

1.1502-33    (c)(6)  added 34733 

1.1502-33T  Added  (tempo- 
rary)  34733 

1.1502-77    (e)  added 34733 

1.1502-77T  Added  (tempo- 
rary)  34733 

1.1503-31T    (a)(3KvIi)     correc^ 

ed. 39016 

1.6031(b)-lT  Added  (tempo- 
rary)  34490 

1.6031(b)-2T    Heading       added 

(temporary) 34491 

1.6031(c)-lT  Added  (tempo- 
rary)  34491 

1.6031(c)-2T    Heading       added 

(temporary) 34492 

1.6041-3    (n)  revised 12150 

1.6050H-0    Added 12002 

1.6050H-1    Added 12002 

1.6050H-1T    Heading      revised; 

text  amended  (temporary) 12002 

1.6050H-2    Added 12005 

1.6050L-1    Added 16085 

(a)(2)(i)  and  (3)  heading  cor- 
rected  .18372 

1.6050L-1T    Removed 16085 

1.6081-2T    Added  (temporary)....  11067 
1.6081-3T    Added  (temporary)....  11067 

1.6302-3    Added 12008 

(a)  and  (b)  corrected 13464 

1.7519-OT  Added  (temporary)....  19705 
1.7519-lT  Added  (temporary)....  19706 
1.7519-2T  Added  (temporary)....  19709 
1.7519-3T  Added  (temporary)....  19710 
1.7872-5T  (b)(12)  revised  (tem- 
porary)  18282 

14a.422A-2    Added 48641 

26.2600-1    (b)  corrected 18839 

26.2601<-1    (a)(2)(ii)  corrected 13464 

(b)(lKv)(A)  and   (vi).   (2)   (v) 
and  (vi)   Example  (6).  and 

(3)(v)  corrected 18839 

26.2662-1  (cM2)(iii)  introducto- 
ry text  and  (B)  and  (iv)  Ex- 
ample (2)  corrected 13464 

(d)(2)(i)  corrected 18839 

-SI    Authority   citetion  amend- 
ed  32219,34735 
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31.6011(a)-3A    Redesignated 
from     31.6011(a)-3AT     and 
heading  and  (b)  amended 34736 

31.601  l(a)-3AT    Redesignated 
as  31.6011(a)-3A  and  head- 
ing and  (b)  amended 34736 

31.6011(a)-10    Added 35811 

31.6051-1    (h)    redesignated   as 

(1);  new  (h)  added 32220 

31.6071(a)-lA    Redesignated 
from      31.6071(a)-lT      and 
heading  and  (a)  amended 34736 

31.6071(a)-lT  Redesignated  as 
31.6071(a)-lA  and  heading 
and  (a)  amended 34736 

31.6157-1    Amended 34736 

31.6157-lT    Removed 34736 

31.6302(c)-2A    Redesignated 
from     31.6302(c)-2AT     and 
heading  and  (c)  amended 34736 

31.6302(c)-2AT    Redesignated 
as  31.6302(c)-2A  and  head- 
ing and  (c)  amended 34736 

35a.9999-5  (f )  removed  (tempo- 
rary)  17928 

48  Authority  citation  amend- 
ed,  37554 

48.4101-2T  Added  (tempo- 
rary)  37664 

54.4981A-1T    Corrected 18971 

145.4052-1  (a)  and  (b)  revised; 
(c)(1)  and  (6)(i)  and 
(d)(2)(iii)  amended;  (f)  re- 
moved; (d)  (2),  (3),  and  (4) 
and  (e)  redesignated  as  (d) 
(8).  (9).  and  (10)  and  (f);  new 
(d)  (2)  through  (7),  (e).  and 
(g)  added 16869 

301  Authority  citation  amend- 
ed  23618,47676 

301.6323(f )-l    (c)  revised. 47676 

30 1.6323(f)- IT    Removed. 47676 

301.6689-lT  Added  (tempo- 
rary)  23618 

501    Removed 35506 

504—507    Removed 35506 

511  Removed 35506 

512  Removed 35506 

518    Removed 35506 

619    Removed 35506 

601  Authority  cation  re- 
vised  19187 

601.9000  (Subpart  I)  Redesig- 
nated as  601.9000  (Subpart 
J) 19187 
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601.901—601.942  (Subpart  I) 
Added;  nomenclature 

change 19187.  19204 

601.9000  (Subpart  J)  Redesig- 
nated from  601.9000  (Sub- 
part I) 19187 

602.101    (c)      table      amended 

(OMB  numbers) 11068. 

12006,  12008,  16086,  16232,  19714, 
20311.  23619,  24066.  27044,  27511, 
29674.  31856,  33461,  34076.  34493. 
34734,  34736,  35507,  37294,  37556. 
38715,  39604,  53173 
(c)  table  amendment  at  53  FR 
27044    comment    time    ex- 
tended  32899 

(c)     table     corrected     (OMB 
numbers) 48534 

Tide  26— Propoaed  Rules: 

1.0-1—1.60 „ 12706,  15234 

1.61—1.169 16156. 

17959. 17960,  21688,  24830,  27053 
1.170—1.300 16156. 

17959,  17960,  18372,  19312,  19715. 

20719,  27053.  27531.  29343 

1.301—1.400 22186,27053 

1.401—1.500 11876. 

12433.  12534,  18950.  19715,  26279. 

26448,  29719,  34194.  34778.  35204, 

37002.  43736.  45917 

1.501—1.640 11103.51826 

1.641-1.850 16156. 

19715.  27053,  27531.  28018.  29343, 

53174 
1.851—1.1000 16233, 

17472,  17473,  19369,  20337.  20650. 

20651.  22186.  23658.  23659.  24100, 

27532,  27595,  32405.  34120.  35525, 

45942.  49208,  49893,  49895 

1.1001—1.1400 27053,52100 

1.1401— end 16233, 

18372,  19715,  20719.  21688,  24100, 

27595,  28669,  29920.  30164.  34545. 

34779 

26 13464 

26a. ™ 13464 

48 »..  16882.  37590 

53 51826 

54 29719.  34194 

56 51826 

301 23659, 

28669,  29920,  30164,  35953,  50243 

501 35525 

504 35525 

505 35525 

506 35525 

507 35625 

Ml 35525 
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DECEMBER  19M 

CHANOES  APRIL  1  THROUOH  DECEMBER  30,  1988 


Title  2^—Propo»»d  Rulmt — Con.       fimt 

612. 36525 

518. 86525 

810 35825 

801 » 44716 

602 -..13464. 

16283.  19715,  28659.  24100.  27053. 

27505.  34120,  35525,  37590.  49208, 

63174 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I — Buraou  of  Alcohol,  Tobo^ 
CO  and  FiroaniM,  DopaHiwont  of 
tho  Troasury 

4.36    (b)(1)  and  (2)  amended. 27046 

4.3«    (bK3)  revised...™ 27046 

9.52  (c)  (13)  and  (14)  removed; 
(c)  (15)  through  (24)  redesig- 
nated as  (c)  (21)  through 
(30);  new  (c)  (13)  through 

(20)  added. 17025 

9.53  (c)  (27)  and  (28)  removed; 
(c)  (29)  through  (40)  redesig- 
nated as  (c)  (35)  through 
(46);  new  (c)  (27)  through 

(34)  added. 17025 

9.121    Added. 29676 

».  124    Added 48247 

9.125    Added. 61641 

16.79    Revised. 51542 

19  Authority  citation  revised 17541 

19.26—19.27    Undesignated 

center  heading  removed. 17541 

19.26  Removed 17641 

19.27  Removed. _ 17541 

19.49—19.54       (Subpart       Ca) 

Added 17541 

19.63    Amended. 17543 

19.65    Amended 17543 

19.67  (a)(1)  and  (2)  introducto- 
ry text  revised. 17543 

19.71    (a)  amended 17543 

19.540    (a)  and  authority  note 

revised 25156 

19.906    Added 17543 

20  Authority  citation  revlsed...l7543, 

25156 

20.2    Revised 25156 

20.38— 20.40a       (Subpart       Ca) 

Added „ 17544 

20.161    (a)  and  authority  note 

revised 26156 

20.241a    Added. 17545 

22    Authority  citation  revised 17545 


PMC 

22.37—22.40       (Subpart       Ca) 

Added 17545 

22.171a    Added. 17547 

25    Authority  citation  revised 17547 

26.111  Revised. 17647 

25.111a    Added „ 17547 

26.11  lb    Added... 17647 

25.112  Revised 17548 

25.117  Revised 17548 

26.118  Revised. 17648 

26.119  Revised 17548 

25.120  Added. 17548 

25.121-25.123    Undesignated 

center  heading  revised 17548 

25.121  Revised 17548 

26.122  Revised. 17648 

25.123  Revised. 17549 

25.125—25.127    Undesignated 

center  heading  revised. 17549 

25.126    Revised 17548 

25.131    Revised 17549 

25.134    Revised 17549 

70.109  (a)  (1)  through  (4)  and 
(b)  revised;  (a)  (5)  through 
(7)  and  flush  text  added 17549 

70.111  (a)  amended _ 17549 

76.112  (a)  amended. 17549 

70.131    (a)  amended. 17549 

70.133    (c)  redesignated  as  (d); 

new  (c)  added 17549 

70.151    (a)(lMU)  revised... 17550 

178.124a    Added 24687 

178.125    (e)  amended 24687 

178.129    (b)  revised 24687 

179  Authority  citation  re- 
vised  .....17650 

179.31  Revised 17650 

179.32  Revised 17550 

179.32a    Added 17560 

179.34  Revised. 17551 

179.35  Revised 17551 

179.38  Amended 17661 

179.39  Amended 17661 

179.68    Amended 17561 

179.88  (a)  revised;  (b)  amend- 
ed  17651 

194  Authority  citation  re- 
vised  17562 

194.1    Revised 17562 

194.21    Amended „ 17562 

194.23    (c)(3)  revised 17652 

194.25    (c)(2)  revised 17552 

194.27    Revised.- 17562 

194.29    (b)  revised 17652 

194.101    Revised 17662 


Page 

194.103    Existing  text  designat- 
ed as  (a);  (a)  heading  and  (b) 

added 17552 

194.106   Revised 17662 

194.106a    Revised 17653 

194.106b    Removed 17653 

194.106c    Removed 17653 

194.151    (a)  amended 17553 

194. 187a    Added 17553 

194.204  Removed 17563 

194.205  Removed 17563 

197    Authority      citation      re- 
vised  17663 

197.25    Revised. 17553 

197.25a    Added 17553 

197.27  Revised 17653 

197.28  Revised 17554 

197.29  Revised 17554 

197.29a    Revised 17564 

197.29b    Removed 17554 

197.29c    Removed 17554 

197.40a    Amended 17554 

197.55  Removed 17554 

197.56  Removed 17554 

197.57—197.59    Undesignated 

center  heading  removed 17554 

197.111    Revised 17554 

231    Authority      citation      re- 
vised  17554 

231.32—231.39      (Subpart      Ca) 

Added 17554 

231.52    Removed 17556 

240    Authority      citation      re- 
vised  17556 

240.340—240.348     (Subpart     N) 

Revised 17557 

250    Authority      citation      re- 
vised  17559.  45267 

250.36    (b),  (c),  and  (d)(2)  re- 
vised  17559 

250.46  Added. 17559 

250.47  Added 17559 

250.81  Revised;  OMB  number....  45267 
250.96  Revised;  OMB  number....  45267 
250.105    Revised;  OMB 

number 45268 

250.110    Amended;  OMB 

number 45268 
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Putt 


250.111  Amended;  OMB 
number 45268 

250.112  Revised;  OMB 
number 45268 

250.112a    (aK3)       and       (cKl) 

amended. 45268 

250.113  (c).  (d),  (e)  and  (f) 
amended;  OBifB  number 45268 

250.171    Amended 17559 

250.173    (c)(  1)  amended 17559 

250.307    Amended 17559 

250.309    (c)(1)  amended 17559 

252  Authority  citation  re- 
vised  25157 

252.30    Revised 25157 

252.122  Authority  note  re- 
vised  25157 

270  Authority  citation  re- 
vised  17559 

270.31—270.36      (Subpart      Ca) 

Added 17560 

275  Authority  citation  re- 
vised  45269 

275.105  Revised;  OMB 
number 45269 

275.106  Revised;  OMB 
number 45269 

275.112    Amended;  OMB 

number 45269 

275.115a    (a)(3),      (b)(3)      and 

(c)(1)  amended s 45269 

285  Authority  citation  re- 
vised  17561 

285.30b— 285.30f    (Subpart    Ca) 

Added 17561 

290  Authority  citation  re- 
vised  17563 

290.31—290.36      (Subpart     Ba) 

Added 17563 

Title  27— Proposed  Rules: 

4 12024.  22678.  26448.  00848.  40907 

S 18574.  22678.  30848.  47224 

7 22678,30848 

12 12024.  26448.  40907 

19 32255.40908 

55 27452.35330 

71 26088.35093 
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TITLE  28— JUDICIAL 
ADMINISTRATION 

ChoptM-  I — D»portm»nt  of  Justic* 

Pace 

0    Authority  citation  revised 31323 

0.1    Amended 35811 

0.14    Added 31323 

0.34    (c)  revised 30990 

0.129— 0.129b      (Subpart      V-2) 

Added 35811 

2.2    (d)  revised 46870 

2.13    (a)  revised 45904 

2.52    (CK2)  revised 47187 

2.56    (b)  amended 24933 

(b)  revised 47187 

2.64  Revised 29233 

2.65  Added 49654 

14    Authority  citation  revised 37753 

14    Appendix  added 37753 

16.2    (a)  revised 27161 

16.7    Revised 27161 

16.79    Revised 51542 

16.99    (a)  revised;  (b)  (8).  (11). 

(13)  removed:  (b)  (9).  (10), 
(12).  and  (14)  redesignated 
as  (b)  (8).  (9).  (10),  arid  (11); 

new  (b)(ll)  revised 41161 

31    Final  policy  notice 44366 

31.303    (f  )(6)(iii)(B)  added 44371 

41    Suspension  of  guidelines 37753 

44    Authority  citation  revised 48249 

44.101    (c)(2)(ii)      introductory 

text  revised 48249 

(c)(2Kii)  corrected 49638 

51.26    (g)  amended 25327 

Chaptar  V — Bureau  of  Prisons, 
Department  of  Justice 

541.10—541.23  (Subpart  B)  Au- 
thority citation  revised 40686 

541.13    (a)(4)  revised:  Table  3 

amended 40686 

550.30  (Subpart  D)    Revised 40687 

Title  2S— Proposed  Rules: 

2 34546,45950 

16 35836 

46 45661,  46746 

68 44716 


TITLE  29— LABOR 

Chapter  I — National  Labor  Relations 
Board 

Puce 

100  Heading  and  authority  ci- 
tation revised 25884 

f. 101— 100.122  (Subpart  A) 
Redesignated  from  100.735- 
1—100.735.22  and  heading 
added 25884 

100.201—100.209  (Subpart  B) 
Redesignated  from  100.735- 
31—100.735-39  (Subpart  C) 
and  heading  revised 25884 

100.301—100.307  (Subpart  C) 
Redesignated  from  100.735- 
41—100.735-47  and  heading 
revised 25884 

100       (Subpart       D)    Heading 

added 25884 

100       (Subpart       E)    Heading 

added 25884 

100.601—100.670     (Subpart     P) 

Added 25884,  25885 

100.670    (c)  revised 25884 

100.735-1—100.735-6      (Subpart 

A)  Heading  removed 25884 

100.735-11—100.735-22  (Subpart 

B)  Heading  removed 25884 

100.735-1—100.735-22 

Redesignated  as 

100.101—100.122       (Subpart 

A)  and  heading  added 25884 

100.735-31—100.735-39  (Subpart 

C)  Redesignated  as 
100.201—100.209       (Subpart 

B)  and  heading  revised 25884 

100.735-41—100.735-47  (Subpart 

D)  Redesignated  as 
100.301—100.307       (Subpart 

C)  and  heading  revised 25884 

102.52  Revised 37755 

102.53  Revised. 37755 

102.54  Revised 37755 

102.55  Revised 37756 

102.56  Revised 37756 

102.57  Revised 37756 

102.58  Revised 37756 

102.59  Revised 37756 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

502    Added 35163 
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TITLE  29  Chapter  V — Con.  Pwe 

516  Authority  citation  correct- 
ed  46530 

516.31    (b)  and  (c)  revised 45726 

530  Authority  citation  revised; 
section  authority  citations 
removed 45721 

530.1—530.12        (Subpart        A) 

Heading  added 45722 

530.1  (b)  through  (j)  redesig- 
nated  as   (c)   through   (k); 

new  (b)  added. 45722 

530.2  Revised 45722 

530.3  Heading  revised. 45722 

530.4  Heading  revised;  (c)  re- 
moved; OMB  niunber 
amended 45722 

530.6  Heading  revised 45722 

530.7  Heading  revised 45722 

530.8  Heading  revised. 45722 

530.10    Heading  revised 45722 

530.13    Removed 45722 

530.101—530.105     (Subpart     B) 

Added. 45722 

530.201—530.206     (Subpart     C) 

Added 45723 

530.301—530.304     (Subpart     D) 

Added 45724 

530.401—530.414     (Subpart     E) 

Added - 45725 

801   (Subchapter  C  and  Part) 

Added:  interim 41497 

801.10  (b)  corrected 43320 

801.11  (a)  and  (c)  corrected. 43320 

801.12  (b),  (cK2).  and  (eKl) 
corrected 43320 

801.22    (cK4)  corrected. 43320 

801.30    (a)     introductory     text 

and  (c)  corrected 43320 

801.42  (a)  (1)  and  (4)  correct- 
ed.  43320 

801.60    Corrected 43320 

801.67    (b)  corrected. 43320 

801.72    Corrected. 43320 

Chapt«r  XVII— Occapotiofiol  Saf«ty 
and  H««lth  Administration,  Doport- 
mont  of  Labor 

1910.20  (Subpart  C)    Authority 

dUtion  revised 38162 

1910.20    Revised  (effective  date 

pending  in  part) 38163 

Effective    in    part    12-13-88; 

OMB  niunber 49981 

1910.95    Existing       regulations 

unchanged 26437 


1910.176—1910.190  (Subpart  N) 

Authority  citation  revised 34737 

1910.177    (b)    amended;    (d)(5) 

and  Appendix  B  revised 34737 

1910.1001  Partial  deferral  ex- 
tended to  7-21-89;  Appendix 

H  Note  revised. 27346 

(c).  (d)  (1)  through  (5).  and 
(7KU),  (eKl).  (fKl)  (i).  (il). 
(iii).  (V).  (vi).  (vlli).  and  (2) 
(i)  and  (iv),  (g)(lKm).  (h)(1) 
introductory  text.  (3)  (iii) 
and  (iv),  (iKlKi).  (2Xi)  and 
(3)  (i)  and  (iii).  (J)(4Ki)  and 
(5)(i).  and  (l)(lKi)  and  (4Ki) 
revised;  (o)(l)  amended; 
(oK3)  added  (effective  date 

pending  in  part) 35625 

Technical  correction. 37080 

1910.1047  (mKlKil)  and  (2)(III) 
revised 27960 

1910.1048  Effective  date  de- 
ferred in  part 33807 

OMB  niunber 45082 

Compliance  date  extended 47188 

Partial  stay  of  effective  date 50199 

1910.1101    Introductory      Note 

revised 27346 

1910.1200    Compliance  notice 27679 

1915.97    Compliance  notice 27679 

1915.99    Compliance  notice 27679 

1917.28    Compliance  notice 27679 

1918.90    Compliance  notice 27679 

1926.58  Partial  deferral  ex- 
tended to  7-21-89;  Appendix 

I  Note  revised. 27346 

(c).  (e)  (1)  and  (2).  (fKl)  (II) 
and  (111)  and  (2)  (U)  and  (iU). 
(fK4).  (gKlKI)  introductory 
text  and  (U).  (3).  (hKlKiU). 
(i)  (1)  and  (2).  (JKIKIII). 
(kM2KvIKA)  and  (3Ki). 
(mKlKi).  (nKlKI)  and  (oK2) 
revised;  (kKlKi)  and  (oKl) 
amended      (effective     date 

pending  in  part) 35627 

Technical  correction. 37080 

1926.59  Revision  at  52  FR 
31877  deferred 27679 

1926.302  (e)  heading,  (1).  and 
(12)  corrected;  CFR  correc- 
tion  36009 

1926.550—1926.556  (Subpart  N) 

Authority  citation  revised. 29139 

1926.560    (g)  added. 29139 
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Technical  correction 35953 

1928.21  Compliance  notice 27679 

1952.117    Added 43689 

1952.370—1952.377         (Subpart 

EE)    Table  of  contents  cor- 
rected  52416 

1952.374  Added 48258 

1952.375  Revised. 48258 

1952.376  Revised. 48259 

1978    Revised 47681 

Chaptor  XXV — Ponslon  and  Wolforo 
Bonofitt  Administration,  Dopart- 
mont  of  Labor 

2560  Authority  citation  re- 
vised  37476 

2560.5021-1    Added. 37476 

2570    Added 37480 

2584  Added 52687 

2585  Added 52690 

Chaptor  XXVI — Pontion  Bonofit 
Guaranty  Corporation 

2610  Authority  citation  re- 
vised  39258 

2610.10    (bKl)  corrected. 25722 

2610.22  (b)  corrected 25722 

2610.23  (a)  and  (d)(3)  correct- 
ed  25722 

2610.26    (b)  corrected 25722 

2610.34    (bK6)  corrected 25591 

2610.34  (aK6Kii).  (7KU),  and 
(8)  introductory  text,  and 
(II)  Introductory  text  cor- 
rected  25722 

2610    Appendixes     A     and     B 

amended;  interim 38005 

Appendix  A  amended 39258 

Appendix  B  amended;  inter- 
im.  40222. 

45905.  50401 

Technical  correction 47901 

2619  Authority  citation  re- 
vised  40223 

2619    Appendix  B  amended 30675, 

49223 
Appendix  D  amended. 49141 

2621  Appendix  A  amended. 50402 

2622  Authority  citation  re- 
vised  39258 

2622    Appendix  A  amended 39258 

2644    Appendix  A  amended 24934, 

38289.  52995 
2676.15    (c)  table  amended. 27680, 


30676,  35812,  40224,  45906,  50403 

Title  29— Prop€ts«d  Rules: 

97 „..  44716 

103 _ 33900 

502 27304 

624 43899.  45657 

528 43899.  45657 

529 43899.  45657 

830 53344 

1470 44716 

1628 26788.  26789.  27360 

1910 24956. 

26790,  29822.  29920.  30512.  33149, 

33823.  34708.  34780,  37591.  37595. 

38738.  39581 
1915 26790. 

29822.  30512.  33823.  34780,  38738. 

39581.  48092-48182 

1917 29822,  30512.  38738.  39581 

1918 26790, 

29822.  30512.  33823,  34780.  38738. 
^   39581 
1926 29822, 

30512,  35972,  38738.  39581.  45102. 

50038 

1952 34121 

1953 26797 

2510 29922 

2560 40674 

2570 40677 

2584 27704 

2589 37486 

2610 39200,  39613,  39718 


TITLE  30— MINERAL  RESOURCES 

Chaptor  I— Mino  Sofoty  and  HooMi 
Administration,  Doportmont  of  Labor 

7.2    Corrected 25569 

7.4    (b)  corrected 25569 

7.47    (aK5)  corrected 25569 

15    Revised 46761 

56.2    Amended 32520 

Meetings 36785 

56.9000—56.9330     (Subpart     H) 

Revised 32520 

Meetings 36785 

56.9300    (d)   effective   date   de- 
ferred  41600 

56.11008    Added 32521 

Meetings 36785 

56.14000—56.14219  (Subpart  M) 

Revised 32521 

Meetings 36785 

56.14101    Table    M-2    correctly 

designated  and  corrected 44588 
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TITLE  30  Choptor  I — Con.  Pwe 

56.14115    (a)  corrected 44588 

56.14130  (b)  correctly  designat- 
ed; (fX2)  corrected 44588 

56.14206    (b)  corrected 44588 

56.15014    Added 32526 

Meetings .- 36785 

57.2    Amended 32526 

Meetings 36785 

57.9000—57.9362     (Subpart     H) 

Revised 32526 

Meetings 36785 

57.9300  (d)  effecUve  date  de- 
ferred.  41600 

57.11008    Added 32528 

Meetings 36785 

57.14000—57.14219  (Subpart  M) 

Revised 32528 

Meetings 36785 

57.14101    Table    M-2    correctly 

designated  and  corrected 44588 

57.14114  Corrected .^44388 

57.14115  (a)  corrected 44588 

57.14130    (f)(2)  corrected 44588 

57.15014    Added 32533 

Meetings 36785 

75.2  (cK2)  removed;  (cK3)  re- 
designated   as    (cK2);    new 

(c)(2)  revised 46786 

75.320    Removed 46786 

75.1300—75.1328     (Subpart     N) 

Revised 46786 

75.1403-7    (i)  removed 46786 

Chaptor  II — Min*rals  Manag«iii*nt 
S«rvlc«,  .DttportiiMfil  of  Mm  Interior 

206  Authority  citation  re- 
vised  45084.  45762 

206.101  Amended 45084 

206.102  (cHl)  amended. 45762 

206.104  (aK2)  amended 45762 

206.105  (aXlXili)  amended; 
(cK2Kvlil)  and  (eXl)  re- 
vised  46762 

206.150  (e)(1)  and  (2)  revised 45084 

206.151  Amended 46084 

206.157    (bX6).    (cX2Xvlil)   and 

(eXl)  revised 45762 

206.159    (aXlXill).         (cXlXlll) 

and  (eXl)  revised 45762 

206.301    Redesignated  from  48 

CFR  3597.2....; 39461 

'368.8.  Table  revised 84789 

308.13    (»)  revised ^ 34739 

218   Authority      citation      re- 

vlMd. 48201 


218.51    (aXl)  amended 43201 

218.155    (c)  amended. 43201 

250.30    Corrected 26067 

250.33  (bX19XiXAX5)  correct- 
ed  26067 

260.34  (bX12XiXAX5)  correct- 
ed  26067 

250.45    (bX2)  corrected. 26067 

250.45  (d)  corrected 26067 

250.46  (aX6)  and  (b)  correct- 
ed  26067 

250.126    Waiver 34493 

250.134  (dX4Xil)  corrected 26067 

250.135  (dX2XIv)  correctly  re- 
vised; (d)  (3)  and  (4)  correct- 
ly redesignated  as  (d)  (4) 
and  (5);  new  (d)(3)  correctly 
added 26067 

250.136  (bX3Xi)  corrected 26067 

250.137  (cXSXiv)  corrected 26067 

250.141  (bX7XiiiXD)  correct- 
ed  26067 

250.212    (a>  revised. 27853 

251.1    Revised 25256 

256.12    Added 29886 

256.26    (a)  amended. 29886 

280    Added. 25256 

Chaptor  VII— Offfico  of  Svrfoco 
Mining  Rodowiotion  and  Enforco- 
mont,  DopartMont  off  tho  Intorior 

700.10  Revised. 44363 

700.11  (d)  added 44363 

701  Authority  citation  re- 
vised.  45210,47382 

Technical  correction 46976 

701.5    Amended 45210.  47882 

762  Authority  citation  re- 
vised  26584 

762.5    Amended 26584 

772  Authority  citation  re- 
vised.  52949 

772.11  (a><and  (bX3)  revised. 52949 

772.12  Heading,  (a).  (bX3).  and 

(d)  heading  revised. 52949 

772.14    Revised. 52949 

'773  Authority  citation  re- 
vised  38890 

773.5    Added 38890 

(aX2).  (b)  (1)  and  (4)  correct- 
ed  - 44146 

(aX2)    correctly    designated; 
(bX  1)  corrected. 44694 


Pace 

773.15  (bXl)  introductory  text 

and  (11),  (2).  and  (3)  revised....  38890 
780    Authority      citation      re- 
vised  36400, 

43604,  45210 
Technical  correction. 46976,  48614 

780.21    (f)    revised;    suspension 

lifted 36400 

780.25    (c)  revised 43605 

Technical  correction 50491 

780.37  Revised 45211 

780.38  Added 45211 

784  Authority  citation  re- 
vised  36401. 

43605,  45211 
Technical  correction... 46976 

784.14  (e)  revised;  suspension 
lifted 36401 

784.16  (c)  revised 43605 

(cX3)  corrected 48614 

Technical  correction 50491 

784.24    Revised 45211 

784.30    Added. 45211 

785  Authority  citation  re- 
vised  40839,47391 

785.17  (eX5)  added 40839 

Technical  correction 43320 

785.21    (a)  revised- 47391 

815  Authority  citation  re- 
vised  4521 1,  52950 

Technical  correction. 46976 

815.2    Added 52950 

815.15  (b)  revised 45211 

816  Authority  citation  re- 
vised  34642, 

43605,  45212 

Technical  correction 46976.  48614 

816.44    Technical  correction 50491 

816.46  (bK3)  and  (cX2)  re- 
vised  43605 

816.49  (aX3).  (5X1)  and  (8)  sus- 
pension removed;  (a)  (1).  (3). 
(5X1).  (8),  (10)  introductory 
text.  (U)  and  (iv).  and  (cX2) 

revised;  (bX7)  removed 43605 

Technical  correction 50491 

816.84  (bX2)  suspension  re- 
moved    and     revised;     (f) 

added 43606 

Technical  correction 50491 

816.116  (bX3)  (1)  and  (11)  and 
(c)  (2)  and  (4)  revised;  sus- 
pension Ekiltorial  Note  re- 
moved  34642 

Technical  correction 35953 


Pace 

816.150  Suspension  removed; 
section  revised 45212 

816.151  Suspension  removed; 
section  revised. 45212 

817  Authority  citation  revised; 
section    authority    citations 

removed 34643 

Technical  correction 46976.  48614 

Authority    citation     revl8ed...43606, 

45213 
817.46    (bK3)     and     (cX2)     re- 
vised  43607 

Technical  correction 50491 

817.49  (aX3),  (5X1),  and  (8)  sus- 
pension removed;  (a)  (1).  (3). 
(5X1).  (8).  (10)  Introductory 
text.  (11)  and  (iv).  and  (cX2) 

,       revised;  (b)(7)  removed. 43607 

Technical  correction 50491 

817.84  (bX2)  suspension  re- 
moved    and     revised;     (f) 

added 43608 

Technical  correction 50491 

817.116  (bX3)  (1)  and  (11)  and 
(c)  (2)  and  (4)  revised;  sus- 
pension Editorial  Note  re- 
moved  34643 

Technical  correction. 35953 

817.150  Suspension  removed; 
section  revised 45213 

817.151  Suspension  removed; 
section  revised 45213 

823  Authority  citation  re- 
vised  40839 

823.11  Introductory  text  re- 
published; (b)  suspension  re- 
moved and  revised 40839 

Technical  correction 43320 

823.12  (cX2)  amended 40839 

Technical  correction. 43320 

823.14    (d)  revised 40839 

Technical  correction. 43320 

827  Authority  citation  re- 
vised  47391 

827.1    Revised 47391 

842  Authority  citation  re- 
vised  26744 

842.11  (bXlXUXB)         revised; 

(bX  1X111)  added 26744 

843  Authority  citation  re- 
vised  26744 

843.12  (aX2)  revised 26744 

901  Authority  citation  re- 
vised  16487 

901.25    Added 25487 
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TITLE  30  Chapter  VII— Con.  pmc 

Corrected 32049 

904  Authority  citation  re- 
vised  ~ 32221 

904.16    (a)  and  (b)  revised. 32221 

905  Added 26675 

906.11  (ee)  rmnoved. 52693 

913.15  (i)  added. 43137 

913.16  Revised 43137 

913.17  Added 43138 

914.15    (p)  revised;  (t)  added. 45460 

914.25    Added 47952 

915  Authority  citation  re- 
vised  „ 49657 

915.15    (h)  added. 49657 

916  Authority  citation  re- 
vised.  .39086 

916.10    Revised. 39086 

916.12  Revised. 39470 

916.15    (h)  added 39086 

(1)  added 39470 

916.18  Kevised 39470 

916.20    Revised 39087 

Authority  citation  removed 39470 

916.25    Added ..39087 

917.15  (aa)  added 39261 

(z)  added. 39472 

917.16  (a)  added. 39472 

917.17  Heading  revised:  (d) 
added 39261 

(c)  removed. 39473 

925  Authority  citation  re- 
vised.  43869 

925. 12    Added 43869 

925.15  (g)  added 43870 

926.16  (J )  removed:  (m)  added....  43870 

934.15    (J)  amended 39261 

934.25    Heading  correctly 

added 26246 

935.12  (a)  revised:  (c)  re- 
moved  51549 

935.15  (ff )  added 26594 

(hh)  added 51543 

(bb)  revised;  (gg)  added 51549 

935.16  Heading  revised:  (e)  and 
(h)  removed:  (a)  and  (b) 
added. 51550 

938  Authority  citation  re- 
vised  ~ 43439 

938.12    Removed *43439 

938.15  (1)  revised:  (o)  added 43439 

938.16  (g)  and  (h)  removed 43439 

942  Authority  citation  re- 
vised  52950 

942.772    Revised 52950 

942.774  (b)  revised:  (c)  redesig- 
nated as  (d):  new  (c)  added 49106 


944  Authority  citation  re- 
vised.  31326 

944.16    (m)  added. 31325 

948  Authority  citation  re- 
vised.  ~ 32619 

948.25    (b)  added 32619 

Title  30 — Proposed  Rule*: 

7 25569,32257 

30 30312 

25 25568,  32257 

50 45678,  52727 

56 45487,  46934 

57 _ _ 45487,  48934 

75 26449,  28673,  30312,  32257,  33505 

77 30312 

202 26942 

203 26942 

206 „.. 26942,  47829,  50422 

212 _. .26942 

250 25349,  30705 

256 31424,  38739 

281 31424,  38739 

282 31442,  38739 

652. 36582 

701 29310,  36404 

736 27361 

740 27361.  36404 

;  750 „ 27361,  36404 

761 43970,  52374,  52433 

773 -..  29343,  36404 

785 29310,  43970,  52433 

816 43970,  52433 

817 43970.52433 

843 29343.  36404 

890 36582 

906 39105,  50244 

913 42973 

914„ 47224 

915 „ 26606,  27362 

916 43449 

917 _...  24957.  32922 

925 30449,  34128.  43450 

931 44202,  49561,  50245 

934. 26280,  50246,  51845 

935 29746, 

33150,  36585.  41208.  47225 

936 50247 

838 39316.  39489.  50424 

-942. 26666 

943 37599 

946 30450.  42974 

VO  lax  ■•••••••■•••••••■••••••••••••••••••■■••••■•••••*••*••*••«  '4^«F'  V 
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TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

SubtiM*  A— Offic*  of  Hi*  SMrctory 
of  tho  Troosury 

PBge 

0    Revised. 52090 

25    Revised. 25426 

Choptor  I — Menotary  Offko*, 
Doportmont  off  tho  Troosury 

103    Exemption  withdrawn 32221 

103    Appendix  revised 40064 

Choptor  II — Fiscol  Sorvico, 
Doportmont  off  tho  Troosury 

316    Updated  tables 37523 

321    Revised 37511 

321.1    (f)  and  (J)  corrected 39581 

321.23    (b)  corrected 39681 

321    Appendix  corrected 39581 

330    Revised 37519 

330.7    Corrected 39404 

342    Updated  tables 37523 

351    Updated  tables 37523 

Choptor  V — Offico  off  Foroign  Atsots 
Control,  Doportmont  of  tho  Troosury 

500  Specially  designated  na- 
tionals list 44397 

515  Specially  designated  na- 
tionals list 44398 

Technical  correction 48368 

515.559    (c)  revised 47627 

515.660  (c)  Introductory  text, 
(d)  (1).  (2).  and  (g)  revised: 
(c)  (4)  and  (6)  removed: 
(cK6)  redesignated  as  (cK4): 

(1)  and  (k)  added 47527 

(dKl)  corrected 60491 

515.663    (d)  added 47529 

516.701    (c)  added 47630 

615.901    Amehded 47630 

560.901  (Subpart  I)    Added 37556 

566.603    (d)  and  (e)  revised.... 32222 

666.901    Added. 37666 

Title  3\— Proposed  Rules: 

103 31370. 

32323.  43736.  45774.  46634.  48551. 

49378,  50039,  51846 
210 28233,30512 


TITLE  32— NATIONAL  DEFENSE 

Choptor  I — Offico  of  tho  Socrotory  off 
Dofonto 

Pmge 

40a    Revised 62134 

58    Added 52693 

66    Revised .t. 48898 

68    Heading  revised 49981 

68.6  (d)  through  (f)  redesignat- 
ed as  (e)  through  (g):  (c)  re- 
designated in  part  as  (d) 49982 

85    Added 33123 

95    Added 45085 

159    Revised. 44877 

173    Added:  interim 28637 

Revised 42948 

173.1    (a)  corrected 30839 

191    Revised 30990 

199.1  (p)  redesignated  as  (q): 

new  (p)  added 27961 

199.2  (b)  amended 27962,  28881 

Effective  date  deferred...33808,  38947 

199.4    (c)(3)(i)  revised 25328 

(f )  (5)  and  (6)  redesignated  as 
(f)   (6)   and  (7):   new   (f)(5) 

added 27962 

(g)(6)  revised 28881 

(e)(4)(l)  and  (ii)(A)  revised 33468 

Effective  date  deferred 33808 

(f)(3)(li)(B)  redesignated  as 
(f)(3)(il)(C)  and  revised:  new 

(f)(3)(ii)(B)  added 34290 

Effective  date  deferred 38947 

(d)(3)(ii)  revised 45461 

199.6  (bK4)(vli)  Introductory 
text  and  (A)(i)  introductory 
text  revised;  (b)(4)(viiKA)(2) 
and  (B)  note  removed; 
(b)(4)(vli)(A)  (3)  and  (4)  re- 
designated as  (b)(4)(vli)(A) 
(2)  and  (J);  new 
(b)(4)(vii)(A)(J)  revised;  new 
(b)(4)(vU)(AK<),   (CK6)  and 

(D)  added 28881 

Effective  date  deferred 33808 

(a)(8)  amended 34290 

Effective  date  deferred 38947 

199.14  (f)  and  (g)  redesignated 
as    (g)    and    (h);    new    (f) 

added 27962 

(f).  (g),  and  (h)  redesignated 
as  (g).  (h),  and  (i);  new  (g)(2) 
redesignated  as  (g)(3);  new 
(f )  and  (g)(2)  added 28882 


124 


LSA— UST  OF  CHt  SECTIONS  AFFECTED 
CHANGES  JULY  1  THtOUGH  DECEMBER  30,  1988 


TITLE  32  Choptw  I— Con.  Pve 

(f  KlKiKBK2)  revised 30996 

(aKl)  introductory  text.  (iXA) 
and  (CK3).  (ilKC)  Introduc- 
tory text,  and  (ill)  introduc- 
tory text.  (AK3).  (D)  (1).  (2). 
(4).  and  (5).  CEKi)  introduc- 
tory text.  iiXbb)  and  (ii), 
and     (GKJ)      introductory 

text.  (vi).  and  ivii)  revised 33469 

(aKlXilKC)  (2)  and  (J)  and 
(D)(J)  removed;  (aKlKilKC) 
(4)  through  («)  and  (D)  (4) 
through  (9)  redesignated  as 
<aKlKiiKC)  (2)  through  (tf) 
and  (D)  (3)  through  (.8);  new 
(aKlHUKC)  (7).  («)  and  (9) 
added:    new    (aKlKUKDKJ) 

revised 33469 

Effective  date  deferred 33808 

(aK2)  redesignated  as  (aK3); 
new  (a)(3)  introductory  text 

revised:  new  (a)(2)  added 34290 

Effective  date  deferred. 38947 

(aKlXlllKEKiKti)  revised 41332 

(aKlKlKBKi).  (CKfiKto)  and 
(iliKG)(J)  introductory  text 
revised;  (aKlKilKDHS)  re- 
moved; (aKl)(ll)(D)(9)  redes- 
ignated   as    (a)(l)(ii)(D)(8); 

(aKl)(iUKE)(4)  added 50519 

(gKlKi)  introductory  text  and 
(A)      revised:      (gKlKlKC) 

added 52697 

203    Removed ^.. 2761 1 

239a    Removed 30676 

239b    Removed 30676 

266    Section  headings  correctly 

designated. 28246 

273.5    (b)  and  (c)  removed;  (d) 

redesignated  as  new  (b).„ 27162 

276  Removed. 39282 

277  Added 39262 

292    Revised. - 25157 

298b    Added... 36968 

351b  Removed 43201 

351c  Removed 43201 

356  Revised 46446 

375  Revised 30996 

385  Added 29329 

Technical  correction 30754 

386  Added 29454 

387  Added > 29330 

Technical  correction 30754 

389    Added 29456 


Chaptor  V — DvpartaMnt  «f  th«  Aimy 

PMe 

505.1  (g)  revised....^ 43690 

536  Revised _ 49298 

537  Revised 48899 

651    Revised 46324 

Chaptor  VI — D«p«irtin*nt  of  th« 
Navy 

701    Authority      citation      re- 

vlsed....„ 52139 

701.1—701.11  (Subpart  A)  Re- 
vised  52139 

701.21—701.24  (Subpart  B)  Re- 
vised  „ 52149 

701.31—701.32  (Subpart  C)  Re- 
vised  52152 

791.40— 701.48  (Subpart  D)  Re- 
vised  52154 

706.2  Table     One     amended...25488. 

49319 

Table  Three  amended 25488. 

49319,  51098 

Table  Plve  amended „ 25488, 

30427,  40880.  45270. 49320 

Table  Two  amended 49319 

Table  Four  amended 51098 

Choptor  VII — D«portmiit  of  Hi*  Air 
Fore* 

809d    Removed 49320 

838  Added _ _ 30265 

Chapt«r  Xii — D«f*ns«  LegisNcs 
Ag«ncy 

1285    Revised.... 27963 

1286.8  (e).  (f ).  and  (g)  redesig- 
nated as  (f).  (g).  and  (h); 

new  (e)  added _..  38716 

1285    Appendix  O  amended.. 38716 

1293    Added 45462 

Chapt«r  XVI— S«lMtiv«  S«rvlc« 
SystMN 

1636.9  (c)  and  (d)  removed 25328 

Chapter  XIX — CmMral  Intolligonc* 
Ag«ncy 

1900.43  (e)  added. 32388 

1900.44  Added 32388 
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Chapt«r  XX — information  Socurity 
Ovorsiglit  Offico 

Page 
2003.20    Revised 38279 

Title  32— Proposed  Rules: 

3 50547 

58 33151 

199 44909,  52433 

219 4566 1 .  46745 

230 35331 

231 35331 

231a 35331 

279 44716 

806b 45776 

863 45777 

TITLE  33-^AVIGATION  AND 
NAVIGABLE  WATERS 

Chaptor  I — Coast  Guard,  Dopartmont 
of  Transportation 

1    Authority  citation  revised. 30259 

1.01-60    (a)    introductory    text 

amended 25119 

1.01-70    (b)  amended. 25119 

Revised 30259 

1,05-1  (c)  Introductory  text.  (1) 
introductory  text,  and  (j)  in- 
troductory text  amended. 25119 

3.05-20    (b)  revised 24935 

3.05-25    (b)  revised 24935 

3.05-30    (b)  revised. 24935 

3.05-35    (b)  revised 24935 

3.25-05    (a)  revised 25119 

4.02    Table  corrected 24936 

19.06  Heading  and  (b)  intro- 
ductory text  amended 25119 

26.08    (b)      introductory      text 

amended 25119 

54.07  Amended 25119 

67.10-25    (a)  introductory  text 

amended 25119 

67.50-10  Heading  and  (a)  re- 
vised  25119 

67.50-40    Removed 25119 

81.18    (b)  amended 25119 

89.18    (a)  amended 25120 

100    Temporary        regulations 

list 29678.  41162 

100.35-01-88  Added  (tempo- 
rary)  39274 

100.35-0563  Added  (tempo- 
rary)  31327 

100.35-0564  Added  (tempo- 
rary)  31326 


Pace 

100.35-07-18    Added       (tempo- 
rary)  24936 

100.35-T07-29    Added     (tempo- 
rary)  40881 

100.35-774    Added           (tempo- 
rary)  38717 

100.35-8-88-12    Added    (tempo- 
rary)  24937 

100.35-8-88-16    Added    (tempo- 
rary)  33126 

100.35-0902    Added         (tempo- 
rary)  26247 

100.35-0919    Added         (tempo- 
rary)  26248 

100.35-0921    Added         (tempo- 
rary)  26771 

Removed 29677 

100.35-0927    Added         (tempo- 
rary)  29457 

100.35-0928    Added         (tempo- 
rary)  29458 

100.35-11-88-05    Added  (tempo- 
rary)  31856 

100.105    Added 39273 

100.608    Added 35070 

Implementation  (temporary)....  35070 

100.509    Added  (temporary) 29677 

110    Authority      citation      re- 
vised  44400 

110.60    (y)  and  (y-1)  added 44400 

110.158    (a)  (2).  (3).  and  (6)  re- 
vised  29032 

110.195    (a)   (21)   and   (25)   re- 
vised  60404 

110.224    (e)(2)  revised. 37557 

114.05    (1)  amended 25120 

114.50    Amended 25120 

116.15    (a)  and  (b)  amended 25120 

116.20    (a)  and  (c)  Introductory 

text  amended 25120 

117.147    (a)(1)    added    (tempo- 
rary)  36274.46449 

117.187    (b)  revised 51099 

117.191    (b)  amended 25120 

117.255    (a)      revised      (tempo- 
rary)  „.^29034 

(a)   revised   (temporary 
sion  of  (a)  at  63  FR  69C 

voked) Si 29037 

(a)(l)(iv).  (2),  arid  (3)  reviSd.....37568 

117.261    (ee)  revised 31858 

Revised 32390 

117.285    Added 30261 

117.287    (d)(3)  added 26249 

(g)  revised 48904 
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TITLE  33  Chapter  I — Con.  pbsc 

(a-1)  and  (b)  revised. 52160 

117.422  Redesignated  from 
117.423 27681 

117.423  Redesigifated  as 
117.422;  new  117.423  added 27681 

117.500    Added 46871 

117.525  (a)  revised  (tempo- 
rary)  29680 

117.549    Revised  (temporary) 36453 

117.618    Added 48905 

117.739  (n)  added  (tempo- 
rary)  34077 

117.821    (bK6)  added 26249 

Temporary  deviation 48906 

(bK4)  revised 49982 

117.899    Revised 38717 

117.931    Removed 28883 

130.4    (a)  and  (d)  amended;  (c) 

revised _ 25120 

130.6  (d)  amended 25120 

130.7  (a)  amended 25120 

130.8  (b)  (1).  (2).  (3)  (Ui),  (iv), 
(vl)  introductory  text,  and 
undesignated  text  following 

(vl).  and  (4)  amended..^ 25120 

130.9  (d)  and  (e)  introductory 

text  amended.- 25120 

130.11  (e)  and  (g)  amended... 25120 

130.12  (bM3)  amended 25120 

131.4    (a),     (g).     (ID.     and    (1) 

amended;  (b)  revised 25120 

131.6  (a)  (1).  (2).  (3)  (iv)  and 
(V),  and  (4)  and  (f)  amend- 
ed.  25120 

131.7  (b)  introductory  text 
amended. 25120 

131.8  (b)  amended 25120 

132.3  (b)  amended 25120 

132.4  (a),  (b).  and  (c)  amend- 
ed  - 25120 

132.6  (c)  amended - 26120 

132.7  (a)  amended. 25120 

132.8  (b)  (1),  (2),  (3)  (Ui).  (iv). 
(vl)  introductory  text  and 
undesignated  text  following 

(vi).  and  (4)  amended. 25120 

132.9  (d)  and  (e)  Introductory 

text  amended 25120 

132.11    (b)(4)  amended 25120 

135.9    Amended ~ 25120 

135.103    Revised 52997 

135.105    (b)  revised 52997 

136.3    Amended 25120 

137.5  Amended 25120 

137.101    Amended. 25120 


137.103    Amended 25121 

137.505    Amended 25121 

140.7    (a)  amended 25121 

140.15    (b)  amended „...25121 

144.30-5    (a)  amended 25121 

148.211    Introductory  text 

amended 25121 

148.217    (a)  amended 25121 

148.503    Amended 25121 

149.203    (a)   introductory   text, 
(c),    and    (d)    Introductory 

text  amended 25121 

149.205    (a)  amended 25121 

149.707    (c)  amended '..  25121 

149.799    (a)  amended 25121 

150.105  (b)  amended 25121 

150.106  Amended 25121 

153.103    (d)  amended 25121 

153.105  (b)    Introductory    text 
amended - 25121 

153.203    Amended 25121 

153.205    Tables  1  and  2  amend- 
ed  25121 

154.106  (c)  amended 25122 

154.108    (a)    Introductory    text 

and  (d)  amended 25122 

156.110    (a)    Introductory    text 

and  (d)  amended 25122 

156.210    (b)  amended _ 25122 

157.04    (b)   and   (dK5)   amend- 
ed  26122 

157.06  (c)  and  (d)  amended 25122 

lS7.24a    (bKl)         introductory 

text  amended 26122 

167.102    Introductory  text 

amended ~ 26122 

167.110    Amended 26122 

157.144    (a)  amended 25122 

167.147    (a)  amended 26122 

157.202    Introductory  text 

amended 25122 

157.208    Amended 25122 

157.302    (a)  amended 25122 

157.306    (a)  and  (c)  amended 25122 

169.12    (c)     introductory     text 

amended. 26122 

159.16  (a)     introductory     text 

and  (c)  amended 26122 

159.17  (a)  and  (c)  amended „..  25122 

169.19    (a)  amended 26122 

159.201    (a)    introductory    text 

amended 25122 

169.205    (j)  and  (k)  amended 26122 

160.7  (c)  amended „ 26122 

164.41    (aK3)  amended 25122 
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165    Temporary         regulations 

list 29678.  41162 

165.T33    Added  (temporary) 27681 

165.T194    Added  (temporary) 44878 

165.T242    Added  (temporary) 31859 

165.T243    Added  (temporary) 31860 

165.T0540    Added            (tempo- 
rary)  30261 

165.T0548    Added            (tempo- 
rary)  26772 

165.T05076    Added          (tempo- 
rary)  48907 

165.T835    Added  (temporary) 32390 

165.T840    Added  (temporary) 36970 

165.T846    Added  (temporary) 41164 

165.T0901    Added            (tempo- 
rary)  29459 

166.T0903    Added            (tempo- 
rary)  37558 

Cancelled 44878 

165.T903    Added  (temporary) 48908 

165.T1122    Added            (tempo- 
rary)  30839 

165.T1123    Added            (tempo- 
rary)  30840 

165.T1165    Added            (tempo- 
rary)  39605 

165.T1406    Added            (tempo- 
rary)  48906 

165.121    Added 31858 

166.705    Added 38718 

165.710    Added 38719 

165.1110    Removed 40415 

166.200    (d)(39)(i)  revised 36454 

(d)(39)(i)     first    and    second 

tables  corrected 37671 

174.7    Amended 25122 

174.125    Revised 26122 

179.19    Revised 25122 

181.31    (a)  and  (b)  amended 25122 

181.33    Amended 25122 

183.5    (a)  amended 25123 

Revised 36971 

183.430    (a)(2)(i)  revised 36971 

183.435    (a)(5)  removed;  (a)  (3) 

and  (4)  revised 36971 

Chapter  II — Corps  of  Enginoort, 
Doportmont  off  tho  Army 

209    Authority      citation      re- 
vised  27512 

209.170    (a)  removed 27512 

209.190    Redesignated   as   Part 

245  and  revised 27513 


Page 

245    Redesignated  from  209.190 

and  revised 27513 

334.75    Added;  interim 47802 

334.410  (b)  heading.  (1).  and 
(2)(i)  designation  and  head- 
ing removed;  (b)(2)  redesig- 
nated as  (b)  and  heading  re-  ., 
vised;  (d)  (2)  and  (4)  re- 
vised  47953 

334.778    Added 27682 

Title  33 — Proposed  Rules: 

66 27708 

100 26281,  26449.  28018 

1 10 36470,  48935 

117 24958, 

30314.  34129.  34130,  35094,  36471, 
36472.  37003.  44038,  46885,  51125, 
52201 

126 37792 

127  37792 

135 37794 

151 43622,  44617,  49016 

155 43622,44617 

158 43622.  44617,  46977 

160 35095 

164 27708 

165 27711, 

28019.  28890.  48653,  49562 

166 24959,  26282,  27711,  29058 

334 47226.50623 

402 53012 

TITLE  34— EDUCATION 

Subtitio  A— Office  of  tho  Secretary, 
Department  of  Education 

30  Authority  citation  revised 33425 

30.1—30.2   (Subpart   A)    Added 

(effective  date  pending) 33425 

30.60—30.62  (Subpart  E) 
Added  (effective  date  pend- 
ing)  33425 

30.70  (Subpart  P)  Added  (ef- 
fective date  pending) 33426 

31  Revised  (effective  date 
pending) 31821 

74.61    OMB  number 49143 

74.73  OMB  number 49143 

74.74  OMB  number 49143 

74.75  OMB  number 49143 

74.76  OMB  number 49143 

74.82    OMB  number 49143 

74.140    OMB  number 49143 

75.107  OMB  number 49143 

75.108  OMB  number 49143 
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TITLE  34  SublHI*  A— Con.  i>>«e 

75. 1 18  OMB  number 49143 

75.1 19  OMB  number 49143 

75.210    OMB  number 49143 

75.261    OMB  number 49143 

75.720    OMB  number 49143 

75.730    OMB  number 49143 

75.732    OMB  number 49143 

76.131    OMB  number 49143 

76.301  OMB  number 49143 

76.302  OMB  number 49143 

76.720    OMB  number 49143 

76.730    OMB  number 49143 

76.771    OMB  number 49143 

76.780  OMB  number 49143 

76.781  OMB  number 49143 

80.10    OMB  number 49143 

80.20    OMB  nimiber 49143 

80.24    OMB  number 49143 

80.30    OMB  number 49143 

80.32    OMB  number 49143 

80.36    OMB  number 49143 

80.40  OMB  number 49143 

80.41  OMB  number 49143 

80.42  OMB  number 49143 

80.50    OMB  number 49143 

100.6    OMB  number 49143 

Chapter  II— Office  of  Elamentory 
and  Secondary  Education,  Doport- 
mont  of  Education 

200.13    OMB  number 49143 

219  Authority  citation  re- 
vised  39019 

219.2  (a)(2)  removed:  (a)(1)  re- 
designated as  (a):  new  (a) 
and  (b)  (1)  and  (2)  amended 
(effective  date  pending) 39019 

219.4    (c)     amended     (effective 

date  pending) 39019 

219.21  (b)     revised     (effective 

date  pending) 39019 

219.22  (b)  removed:  (a)  desig- 
nation and  heading  removed 
(effective  date  pending) 39019 

222.3  Amended  (effective  date 
pending) 39019 

222.22  OMB  niunber 49143 

222.23  OMB  number 49143 

222.25  OMB  number 49143 

222.26  Removed  (effective  date 
pending) 39019 

222.37  (a)  revised:  (b),  (c)  and 
(d)  redesignated  as  (c),  (d) 
and  (e):  new  (b)  added:  new 


PMe 

(c)  revised  (effective  date 
pending) 39019 

222.40  OMB  number 49143 

222.61    (aM2)  introductory  text 

amended:  (bKl)  revised:  (b) 
(2)  and  (3)  redesignated  as 
(b)(lKiii)  and  (2)  (effective 
date  pending) 39020 

222.98    (b)      revised     (effective 

date  pending) 39020 

222.100    Suspended      (effective 

date  pending) 26773 

Removed  (effective  date  pend- 
ing)  39020 

241    Authority      citation       re- 
vised  49143 

241.30  OMB  number 49144 

241.31  OMB  number 49144 

251.41  OMB  number 49144 

253.31  OMB  number 49144 

254.32  OMB  number 49144 

255.32  OMB  number 49144 

255.33  OMB  number 49144 

255.34  OMB  nimiber 49144 

256.32  OMB  number 49144 

257.31  OMB  number „ 49144 

258.32  OMB  number 49144 

258.33  OMB  number 49144 

258.34  OMB  niunber 49144 

263.12  OMB  number 49144 

263.23  OMB  number 49144 

298.4    OMB  number 49144 

Chapter  ill— Office  of  Special  Educa- 
tion and  Rehabilitative  Services, 
Department  of  Education 

300.121  OMB  number 49144 

300.122  OMB  number 49144 

300.1^3    OMB  number 49144 

300.124  OMB  number 49144 

300.125  OMB  number 49144 

300.126  OMB  number 49144 

300.127  OMB  number 49144 

300.128  OMB  number 49144 

300.129  OMB  number 49144 

300.130  OMB  number 49144 

300.131  OMB  number 49144 

300.132  OMB  number 49144 

300.133  OMB  number 49144 

300.134  OMB  number 49144 

300.136  OMB  number 49144 

300.137  OMB  number 49144 

300.138  OMB  number 49144 

300.139  OMB  number 49144 


Page 

300.140  OMB  number 49144 

300.141  OMB  number 49144 

300.144    OMB  number 49144 

300.146    OMB  number 49144 

300.148  OMB  number 49144 

300.149  OMB  number 49144 

300.150  OMB  number 49144 

300.151  OMB  number 49144 

300.380  OMB  number 49144 

300.381  OMB  number 49144 

300.382  OMB  number 49144 

300.383  OMB  nimiber 49144 

300.384  OMB  number 49144 

300.385  OMB  number 49144 

300.387    OMB  number 49144 

300.507    OMB  number 49144 

300.754    OMB  number 49144 

302    Authority      citation      re- 
vised  49144 

302.21    OMB  number 49144 

302.25    OMB  number 49144 

302.30  OMB  number 49144 

302.31  OMB  number 49145 

307.40    OMB  number 49145 

309.21    OMB  number 49145 

315.32  OMB  number 49145 

315.33  OMB  number 49145 

316    Added       (effective      date 

pending) 45732 

318    Revised     (effective     date 

pending) 45734 

324  Authority  citation  re- 
vised  49145 

Authority  citation  corrected 49966 

324.31  OMB  number 49145 

324.32  OMB  number 49145 

326.32  OMB  number 49145 

326.33  OMB  number 49145 

327  Authority  citation  re- 
vised  28350 

327.2    (b)  revised  (effective  date 

pending) 28351 

327.10  Introductory  text  re- 
published: (a)  through  (e) 
revised  (effective  date  pend- 
ing)  28351 

327.31    (g)    amended    (effective 

date  pending) 28351 

327.40  Introductory  text  and 
(b)    revised    (effective    date 

pending) 28351 

(b)  corrected... 29988 

330  Authority  citation  re- 
vised  41085 


Page 

330.1  (b)  and  (c)  amended:  (d) 
and  authority  citation  added 
(effective  date  pending) 41085 

330.3  Removed  (effective  date 
pending) 46085 

330.4  (a)  and  (b)  designation 
and  heading  removed:  sec- 
tion amended  (effective  date 
pending) 41085 

330.30    (Subpart    C)    Removed 

(effective  date  pending) 41085 

330.50  (a)  amended:  (b)  re- 
moved; (c)  redesignated  as 
(b)  (effective  date  pend- 
ing)  41085 

331  Authority  citation  re- 
vised  41085 

331.1  Amended  (effective  date 
pending) 41085 

331.3  Removed  (effective  date 
pending) 41085 

331.4  (a)  and  (b)  designation 
and  heading  removed:  sec- 
tion amended 41085 

331.30  (Subpart  C)    Removed 41085 

331.50    Revised 41085 

338.31  OMB  number 49145 

361.2  OMB  number 49145 

361.17  OMB  number 49145 

361.18  OMB  number 49145 

361.36    OMB  number 49145 

361.39  OMB  number 49145 

361.40  OMB  number 49145 

361.41  OMB  number 49145 

361.48  OMB  number 49145 

366.20  OMB  number 49145 

366.31  OMB  number 49145 

367    Added       (effective       date 

pending) 26978 

367.20  OMB  numbers 35071,  49145 

367.21  OMB  numbers 35071,  49145 

369.31  OMB  number 49145 

370.44    OMB  number 49145 

385.32  OMB  number 49145 

386.30    OMB  number 49145 

387.30    OMB  number 49146 

388.30    OMB  number 49146 

389.30    OMB  number 49146 

390.30    OMB  number 49146 

396.20    OMB  number 49146 

396.30    OMB  number 49146 


M 
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TITLE  34— Con. 

Chapter     IV— Offic*     of     Vocational 

and    Adult    Education,    Dopartmont 

of  Education 

PMe 

400.1    (bKS)  and  authority  ciU- 

tion  revised 35258 

401.13  (a)(1)  and  authority  ci- 
tation revised 35258 

401.19  (a)(6)  introductory  text 
and  authority  citation  re- 
vised  35258 

401.51  (d)  and  authority  cita- 
tion revised 35259 

401.55    Revised 35259 

401.92  (d)  and  authority  cita- 
tion revised;  Example 
amended 35259 

401.94    (b)(l)(iv)  and  authority 

citation  revised 35259 

Choptor  V— Offico  of  Bilingual  Edu- 
cation and  Minority  Longuagot  Af- 
fair*, Dopartmont  of  Education 

500  Authority  citation  re- 
vised  39218 

500.1  (e).  (g).  and  (1)  removed; 
(f)  and  (h)  through  (k)  re- 
designated as  (e)  through 
(i);  (a)  through  (i)  authority 
citations  revised  (effective 
date  pending) 39218 

500.3  (a)  introductory  text 
amended;  (a)(2)  (i),  (iv),  and 
(V),  (b),  and  authority  cita- 
tion revised;  (a)(2)(vi)  and 
(d)  added  (effective  date 
pending).... 39218 

500.4  (b)  revised;  (c)  added  (ef- 
fective date  pending) 39219 

500.10  Authority  citation  re- 
vised  39219 

500.11  Authority  citation  re- 
vised  39219 

500.12  Added  (effective  date 
pending) 39219 

500.20  (Subpart  C)  Removed 
(effective  date  pending) 39219 

500.50  Authority  citation  re- 
vised  39219 

500.51  (d)  and  (e)  amended;  (f) 
added;  authority  citation  re- 
vised (effective  date  pend- 
ing)  39219 


500.52  (b)(4)  removed;  (b)  (5) 
and  (6)  redesignated  as  (b) 
(4)  and  (5);  authority  cita- 
tion revised  (effective  date 
pending) 

501  Authority  citation  re- 
vised  

501.1  (a),  (b),  and  (c)  amended; 
authority  citation  revised 
(effective  date  pending) 

501.2  Authority  citation  re- 
vised  

501.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 

501.4  Authority  citation  re- 
vised  

501.10  (b)  introductory  text, 
(c),  and  authority  citation 
revised  (effective  date  pend- 
ing)  

501.11  Authority  citation  re- 
vised*  

501.20  (aK i )  imd  (bK2riraend- 
ed;  (b)  (4)  and  (5)  added;  au- 
thority citation  revised  (ef- 
fective date  pending) 

501.21  (c)(3)  amended;  (cK4) 
added;  authority  citation  re- 
vised (effective  date  pend- 
ing)  

501.22  Authority  citation  re- 
vised  

501.23  Revised  (effective  date 
pending) 

501.24  (a)  and  authority  cita- 
tion revised  (effective  date 
pending) 

501.25  Authority  citation  re- 
vised  

501.26  Added  (effective  date 
pending) 

501.30  (c)  amended;  authority 
citation  revised  (effective 
date  pending) 

501.31  Authority  citation  re- 
vised  

501.32  Authority  citation  re- 
vised  

501.33  Heading,  (a)  introducto- 
ry text  and  (3),  and  author- 
ity citation  revised  (effective 
date  pending) 

501.34  Authority  citation  re- 
vised  


.39219 
.39219 

39219 
39219 

39219 
39219 

39219 
39220 

39220 

39220 
39220 
39220 

39220 
39220 
39220 

39220 
39220 
39220 

39220 
39220 


Page 

501.40  (c)  added;  authority  ci- 
tation revised  (effective  date 
pending) 39220 

501.41  Authority  citation  re- 
vised  39220 

501.42  Added  (effective  date 
pending) 39220 

524  Authority  citation  re- 
vised  39221 

524.1  (b)(2)  and  authority  cita- 
tion revised  (effective  date 
pending) 39221 

524.2  (a)(2)  revised;  (a)(3) 
added;  (b)  removed:  (c)  re- 
designated as  (b);  new  (b'<2) 
and  authority  citation  re- 
vised (effective  date  pend- 
ing)  39221 

524.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39221 

524.4  (b)  and  authority  cita- 
tion revised  (effective  date 
pending) 39221 

524.10  Authority  citation  re- 
vised  39221 

524.20  (a)(1)  and  (b)(1)  amend- 
ed; authority  citation  re- 
vised (effective  date  pend- 
ing)  39221 

524.21  (a)  and  authority  cita- 
tion revised;  (c)(1)  amended 
(effective  date  pending) 39221 

524.30  Authority  citation  re- 
vised  39221 

524.31  Authority  citation  re- 
vised  39221 

524.32  Authority  citation  re- 
vised  39221 

524.33  Authority  citation  re- 
vised  39221 

524.40  Authority  citation  re- 
vised  39221 

525  Authority  citation  re- 
vised  39221 

525.1  Authority  citation  re- 
vised  39221 

525.2  Authority     citation     re-  , 
vised 39221 

525.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39221 

525.4  Authority  citation  re- 
vised  39221 

525.10  (a)  (1)  and  (2)  amended; 
(a)(3)  added:  authority  clta- 


Page 

tlon  revised  (effective  date 
pending) 39221 

525.20  Section  amended;  au- 
thority citation  revised 39221 

525.21  Authority  citation  re- 
vised  39221 

525.30  Authority  citation  re- 
vised  39221 

525.31  Authority  citation  re- 
vised  39221 

525.32  Authority  citation  re- 
vised  39221 

525.33  Authority  citation  re- 
vised  39222 

526  Authority  citation  re- 
vised  39222 

526.1  Authority  citation  re- 
vised  39222 

526.2  Authority  citation  re- 
vised  39222 

526.3  (b)  and  authority  cita- 
tion revised:  (c)  added  (ef- 
fective date  pending) 39222 

526.4  Authority  citation  re- 
vised  39222 

526.10  Authority  citation  re- 
vised  39222 

526.20  Authority  citation  re- 
vised  39222 

526.30  Authority  citation  re- 
vised  ,% 39222 

526.31  Authority  citation  re- 
vised  39222 

526.32  (d)  authority  citation 
and  section  authority  cita- 
tion revised  (effective  date 
pending) 39222 

526.33  Section  amended;  au- 
thority citation  revised  (ef- 
fective date  pending) 39222 

526.40  Authority  citation  re- 
vised  39222 

538    Revised     (effective     date 

pending) 52619 

538.20    OMB  number 49146 

548  Authority  citation  re- 
vised  39222 

548.1  Authority  citation  re- 
vised  39222 

548.2  Authority  citation  re- 
vised  39222 

548.3  Revised  (effective  date 
pending) 39222 

548.4  (a)  and  (b)  designation 
removed;  section  amended; 
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authority    citation    revised 
(effective  date  pending) 39222 

548.10  (c)  (1)  and  (2)  amended; 
authority  citation  revised 
(effective  date  pending) 39222 

548.11  Authority  citation  re- 
vised  39222 

548.20  Authority  citation  re- 
vised  39222 

548.30  (b)  and  authority  cita- 
tion revised  (effective  date 
pending) 39222 

548.31  Authority  citation  re- 
vised  39222 

548.32  (d)  amended:  authority 
citation     revised     (effective 

date  pending) 39222 

548.40  Authority  citation  re- 
vised  39222 

561  Authority  citation  re- 
vised  39222 

561.1  Authority  citation  re- 
vised  39222 

561.2  Authority  citation  re- 
vised  39222 

561.3  (b)  and  authority  cita- 
tion revised:  (c)  added  (ef- 
fective date  pending) 39222 

561.4  Authority  citation  re- 
vised  39222 

561.10    Amended  (effective  date 

pending) 39222 

561^0    Revised  (effective  date 

pending) 39223 

561.30  Authority  citation  re- 
vised  39223 

561.31  Authority  citation  re- 
vised  39223 

561.32  Authority  citation  re- 
vised.  39223 

561.40  Heading  and  authority 
citation  revised;  existing 
text  designated  as  (b);  (a) 
added  (effective  date  pend- 
ing)  39223 

561.41  Authority  citation  re- 
vised  39223 

562  Authority  citation  re- 
vised.  39223 

562.1  Authority  citation  re- 
vised  39223 

562.2  (b)(l)(iil)  corrected. 24937 

Authority  citation  revised 39223 

562.3  Authority  citation  re- 
vised.  39223 


Page 

562.4  Authority  citation  re- 
vised.  39223 

562.5  Authority  citation  re- 
vised  39223 

562.10  Authority  citation  re- 
vised  39223 

562.11  Authority  citation  re- 
vised  39223 

562.20  Authority  ciUtion  re- 
vised  39223 

562.30  Authority  citation  re- 
vised  39223 

562.31  Authority  citation  re- 
vised  39223 

562.40  Authority  citation  re- 
vised.  39223 

562.41  Authority  citation  re- 
vised  39223 

562.42  Authority  citation  re- 
vised  39223 

562.43  Authority  citation  re- 
vised  39223 

562.44  Authority  ciUtlon  re- 
vised  39223 

562.45  Authority  citation  re- 
vised  39223 

562.46  Authority  citation  re- 
vised.  39223 

562.47  Authority  citation  re- 
vised  39223 

573  Authority  citation  re- 
vised..  39223 

573.1  Authority  citation  re-^ 
vised. ;39223 

573.2  Authority  citation  re- 
vised.  39223 

573.3  (b)  and  authority  cita- 
tion revised;  (c)  added  (ef- 
fective date  pending) 39223 

573.4  Authority  citation  re- 
vised  39223 

573.10  Authority  citation  re- 
vised  39223 

573.30  Authority  citation  re- 
vised  39223 

573.31  Authority  citation  re- 
vised  39223 

574  Authority  citation  re- 
vised.  39223 

574.1  Authority  citation  re- 
vised  39223 

574.2  Authority  citation  re- 
vised.  39223 
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574.3  (b)  and  authority  cito- 
tion  revised;  (c)  added  (ef- 
fective date  pending) 39223 

574.4  Authority  citation  re- 
vised  39223 

574.10  Authority  citation  re- 
vised  39223 

574.20  Authority  citation  re- 
vised  39223 

574.30  Authority  citation  re- 
vised  39223 

574.31  Authority  citation  re- 
vised  39223 

574.32  (b)(2)(iv)  authority  cita- 
tion and  (g)  authority  cita- 
tion revised  (effective  date 
pending) 39223 

574.33  Authority  citation  re- 
vised  39223 

574.40  Authority  citation  re- 
vised  39223 

581  Authority  citation  re- 
vised  39223 

581.1  Authority  citation  re- 
vised  39223 

581.2  Authority  citation  re- 
vised  39223 

581.3  Authority  citation  re- 
vised  39223 

581.4  Authority  citation  re- 
vised  39223 

581.10  (e)  and  authority  cita- 
tion revised  (effective  date 
pending) 39224 

581.11  Authority  citation  re- 
vised  39223 

581.20  Authority  citation  re- 
vised  39223 

581.40  Authority  citation  re- 
vised  39223 

581.50  Authority  citation  re- 
vised  39223 

581.51  Authority  cltetlon  re- 
vised  39223 

581.52  (c)  and  authority  cita- 
tion revised  (effective  date 
pending) 39224 

581.53  Authority  citation  re- 
vised  39223 

581.54  Authority  citation  re- 
vised  39223 

581.55  Authority  citation  re- 
vised.  39223 

581.56  Authority  citation  re- 
vised.  39223 


Page 

581.57  Authority    citation    re- 
vised  39224 

581.58  Authority  citation  re- 
vised  39224 

581.60  Authority  citation  re- 
vised  39224 

Chapter  VI— Office  of  Post»«condary 
Education,  Doportmont  of  Education 

600.3  (d)  effective  date  sus- 
pended  25489 

600.8    OMB  number 49146 

600.10    OMB  number 49146 

600.20  OMB  number 49146 

600.30  OMB  number 49146 

600.31  OMB  nimiber 49146  , 

602  Added  (effective  date 
pending) 25096 

603  Heading  amended;  author- 
ity citation  revised  (effective 

date  pending) 25096 

603.1—603.6  (Subpart  A)  Re- 
moved (effective  date  pend- 
ing)  25096 

607.8    OMB  number 49146 

624.21  OMB  nimiber 49146 

626.21    OMB  number 49146 

628.41    OMB  nxmiber 49146 

628.47    OMB  number 49146 

637.32  OMB  number 49146 

639.31    OMB  niunber 49146 

643.31  OMB  number 49147 

643.32  OMB  number 49147 

644.32    OMB  number 49146 

649.12  OMB  number 49147 

649.13  OMB  number 49147 

650.44  OMB  number 49147 

653.21  OMB  number 49147 

656.21  OMB  number 49147 

656.22  OMB  nimiber 49147 

657.3    OMB  number 49147 

657.21  OMB  number 49147 

668.8    OMB  nimiber 49147 

668.13  OMB  number 49147 

668.14  OMB  number 49147 

668.15  OMB  number 49147 

668.17  OMB  number 49147 

668.19  (c)        revised;        OMB 

number       (effective       date 
pending) 33431 

668.22  OMB  number 49147 

668.23  OMB  number 49147 

668.32  OMB  number 49147 

668.33  OMB  number 49147 
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TITLE  34  Chapt«r  VI— Con.  pi«e 

668.34  OMB  number 49147 

668.35  OMB  number 49147 

668.96    OMB  number 49147 

674.2    (b)    amended    (effective 

date  pending) 52580 

674.8    OMB  number 49147 

674.10    OMB  number 49147 

674.14    Revised  (effective  date 

pending) 52580 

674.16    OMB  nimiber 49147 

674.19  OMB  number 49147 

674.20  OMB  number 49147 

674.31    OMB  number 49147 

674.34  OMB  number 49147 

674.35  OMB  number 49147 

674.37  OMB  number 49147 

674.38  OBffB  number 49147 

674.42  OMB  number 49147 

674.43  OMB  nimiber 49147 

674.45    OMB  number 49147 

674.48  OMB  number 49147 

674.49  OMB  number 49147 

674.50  OMB  number 49147 

674.52    OMB  number 49147 

674.58    OMB  number 49147 

675    Autliority      citation      re- 
vised  30183 

675.2    (b)    amended    (effective 

date  pending) 52581 

675.10    OMB  number 49147 

675.14    Revised  (effective  date 

pending) 52581 

675.16    OMB  nimiber 49147 

675.19  (b)(2)(i)  amended  (effec- 
tive date  pending) 30183 

OMB  number 49147 

675.20  OMB  number 49147 

675.27    OMB  number 49147 

675.34  OMB  nimiber 49147 

675.35  OMB  number 49147 

676.2    (b)    amended    (effective 

date  pending) 52582 

676.14    Revised  (effective  date 

pending) 52582 

67q^.l6    OMB  number 49147 

676.19    OMB  number 49147 

682.301    OMB  number 49147 

690.81    OMB  number 49147 

Chapter  Vil— Offk*  of  Educotienol 
R*s«arch  and  improvamant,  Do- 
portmant  of  Education 

700    Revised     (effective     date 

pending) 27108 


Pace 

706  Revised  (effective  date 
pending) 30790 

707  Revised  (effective  date 
pending) 30792 

708  Revised  (effective  date 
pending) 30795 

745.8    OMB  number 49148 

745.30  OMB  number 49148 

745.31  OMB  number 49148 

745.32  OMB  number 49148 

745.33  OMB  number 49148 

745.34  OMB  number 49148 

745.35  OMB  nuntber 49148 

755.32  OMB  number 49148 

755.33  OMB  number 49148 

782.21  OMB  number 49148 

789.31  OMB  number 49148 

776.10  OMB  number 49148 

776.21  OMB  number 49148 

776.22  OMB  number 49148 

776.23  OMB  number 49148 

777.31    OMB  number 49148 

778.2    OMB  number 49148 

778.21  OMB  number 49148 

778.22  OMB  number 49148 

779    Added       (effective       date 

pending) 27114 

779.30    OMB  number 49148 

787.10    OMB  number 49148 

790  Authority  citation  re- 
vised  47954 

790.1  Revised  (effective  date 
pending) 47954 

790.2  Revised  (effective  date 
pending) 47954 

790.3  Revised  (effective  date 
pending) 47954 

790.20    Revised  (effective  date 

pending) 47954 

OMB  number 49148 

790.40    (a)     revised     (effective 

date  pending) 47954 

790.42  (b)  removed:  (a)  desig- 
nation removed  (effective 
date  pending) 47955 

Title  34— Propoaed  Rules: 

74 31580.44716 

75 31580.  41488 

76 31580.41466 

77 31580 

78 41466 

80 44716 

81 48866 

97 45861,  46745 

200 26214.  41466 
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203 48856 

204 41466 

208 49280 

212   43178,  51530 

237 31580,  46072,  47977 

250 46404 

251 46412 

252 46404 

253 46404 

254 46404 

255 46404 

256 46404 

267 46404 

258   46404 

263 31580,  39876 

280 ^. 45874 

300 31580 

307 " 47406 

316 26190 

318 26190 

356 31580 

562 31580 

630 - 31580 

653 31580 

654 38660 

659 46416 

668 36216,  39317 

682  36216,  39317 

757 » 44578 

758 44578 

762   31580 

785 39406 

786 39406 

787 39406 


TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chaptor  I— National  Park  Sorvico, 
Dopartmont  of  tho  Intorior 

7.48    (f)  added 29681 

9.1    Revised 25162 

9.3    (d)  added 25162 

Chaptor  II — Forost  Sorvico, 
Dopartmont  of  Agriculturo 

211.17    (p)(l)  Introductory  text 

and  (ill)  corrected A....40730 

223.49    (a)(5)  and  (e)  through 

(1)  added 33131 

223.100  Introductory  text  and 

(c)  revised 33132 

223.101  Redesignated  as 
223.102:  new  223.101  added 33132 

223.102  Redesignated  as 
223.103;  new  223.102  redesig- 
nated from  223.101 33132 


Page 
223.103    Removed:  new  223.103 

redesignated  from  223.102 33132 

228.59    (e)   addition  at   52   FR 

10565  confirmed 43691 

251.9—251.35  (Subpart  A)  Au- 
thority citation  revised 26595, 

27685 

251.9    Revised 27685 

251.35    Revised 26595 

Chaptor  XI — Archltoctural  and  Trans- 
portation Barriort  Complionco 
Board 

1150  Authority  citation  re- 
vised  39473 

1150.4    Revised ~ 39473 

1 150.12    Revised 39473 

1150.41    Revised 39474 

1150.51  Revised 39474 

1150.52  Redesignated  from 
1150.53 39474 

1150.53  Redesignated  as 
1150.52:  new  1150.53  redesig- 
nated from  1150.54 39474 

1150.54  Redesignated  as 

1 150.53 39474 

1 190.34    Added. 35510 

Chaptor  XII — Notional  Archivos  and 
Rocords  Administration 

1208    Added 25884,  25885 

1208.170    (c)  revised 25884 

1270    Added 50404 

Title  36^Propo»ed  Rules: 

4 51520 

7 28891,  30849,  32924 

13 29746 

222 30954 

251 37795,  40739,  44144,  48277 

261 35526 

293 37795.  48277 

1206 44716 

1207 44716 

1228 34131 

1234 - 48936,  52202 

1250 44203 

1254 44203 

1270 39747 
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LSA— UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1  THROUGH  DECEMBER  30,  1988 


TITLE  37— PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chapt«r  I — Patent  and  Trademark 
Office,  Department  of  Commerce 

Pace 

1.4  (a)(2)  revised 47807 

1.5  (a)  and  (b)  revised 47807 

1.15    Revised 47686 

1.53    (c)  and  (d)  revised 47808 

1.56    (e)  revised 47808 

1.71    (d)  and  (e)  added 47808 

1.81    Heading  and  (a)  revised 47808 

1.84  (a),  (b)  introductory  text, 
(i),  (j),  and  (1)  revised:  (b)(2) 
redesignated  as  (b)(3);  new 
(b)(2),  (n).  (o),  and  (p) 
added 47809 

1.85  Revised 47810 

1.152    Revised 47810 

1.378    (b)(1)  and  (c)(1)  revised 47810 

1.421    (f )  revised;  (g)  added 47810 

1.480    (d)  revised 47810 

10.6    (d)  and  (e)  removed 38950 

10.10    Revised 38950 

(b)  (1)  and  (2)  corrected 41278 

10.23    (c)(13)    revised;    (c)    (19) 

and  (29)  added 38950 

(c){  13)  corrected 41278 

100    Removed 39734 

Chapter  11— Copyright  Office,  Library 
of  Congress 

202.20    (c)(2)(U)  amended 29890 

Chapter  III— Copyright  Royalty 
Tribunal 

304.5  (c)  (1)  through  (4)  re- 
vised  48535 

Chapter  V — Under  Secretary  for  Eco- 
nomic Affairs,  Department  of  Com- 
merce 

Chapter  V  Chapter  estab- 
lished  39735 

501    Added 39735 

Title  37— Proposed  Rules: 

1 27177.  39420,  48402,  49637 

2. 48402,49637 

10 38740.52438 

W)2 29923 

801 43899 

302 43899 


Pwe 

306 43899 

308 43899 


TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 

Chapter  I — Veterans  Administration 

1.300—1.303    Undesignated 

center  heading  added 25490 

1.300  Added 25490 

1.301  Added 25490 

1.302  Added 25490 

1.303  Added 25490 

2.6  (e)  introductory  text,  (1)  (i) 
and  (ii)  revised;  (e)(l)(iil)  re- 
moved  49879 

3.7  (x)(16)  added 45907 

3.807  Introductory  text,  (a)(4), 
(b),  and  (d)  (2)  and  (3)  re- 
vised; cross  references 
amended 46607 

3.808  Introductory  text,  (c) 
and  (d)  revised;  (b)(l)(iv) 
added 46607 

4.77    Revised 30262 

4.84a    Table  V  amended 50955 

4  Appendixes  B  and  C  correct- 
ed  24938 

9.3    (f)  added 37757 

9.12   Amended 37757 

14.SD2    (a)     introductory     text 
Hmd  (4)  and  (b)(2)  revised; 
(c)  and  (d)  removed;  (d)  re- 
designated as  (c) 49880 

14.619  Undesignated  center 
heading  and  note  following 

this  section  removed 52419 

14.626-14.637    Undesignated 

center  heading  revised 52419 

14.627  Revised 52419 

14.628  Revised 52419 

14.629  Revised 52421 

14.630  Revised 52421 

14.631  (a)    introductory    text. 

(c),  and  (d)  revised 52421 

14.632—14.634    Revised 52422 

14.635    Revised , 52423 

14.637    Revised 52423 

15    Added 29885 

15.170    (c)  revised 29885 

17.47    (eKl)  (ii)  and  (iv)  and  (2) 

corrected 32391 

17.50b    (a)  corrected 32391 

17.60    (c)  corrected 32391 
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17.115d    Revised 46607 

17.119a    Redesignated  as 

17.119d;  new  17.119a  added....  46607 

17.119b    Added 46608 

17.119c    Added 46608 

17.119d    Redesignated         from 

17.119a. 46607 

Republished „ 46608 

21.35    (f)(2),   (h).   (i)(l)(i),   and 

authority  citation  revised 50956 

21.45    (a)  and  authority  citation 

revised 50956 

21.50    (b)  (5)  and  (9)  authority 

citation  revised 50956 

21.53    (e)  and  (f )  revised 50956 

21.57    (a)  and  (c)  revised 50956 

21.62    (d)(4)  removed 32620 

(b)(3)  and  authority  citation 

revised 50956 

21.70  (b)(l)(i)  and  authority  ci- 
tation revised 50957 

21.74  (a),  (c)  (2),  (3)  and  au- 
thority citation  revised 50957 

21.86    Revised 50957 

21.90    (a)  revised 50957 

21.160  (c)  (2),  (4),  and  author- 
ity citation  revised 50957 

21.162  (b)(1)  removed;  (b)  (2) 
through  (5)  redesignated  as 
(b)  (1)  through  (4);  (a),  (b) 
introductory  text  and  head- 
ing, (2)  and  (c)  revised 50957 

21.198    (b)(7)  added 32620 

21.294    (b)(2)     revised;     (b)(3) 

added 50958 

21.4136  (k)(4)  added 28884 

(k)(4)  correctly  added 32391 

21.4137  (h)(4)  added 28884 

21.4200  (g)  and  authority  cita- 
tion revised 48549 

21.4270  (a)  footnote  1  and  re- 
vised  48548 

21.5021  (e)(5),   (j)(4),   (p),   and 

(q)  added 34495 

21.5022  (a)  revised 34495 

21.5030    (c)(3)  revised 34495 

21.5040  (b)(l)(i)  and  (f)(1)  re- 
vised  34496 

21.5041  Revised 34496 

21.5042  Added 34496 

21.5052    (f)(3)(i)  revised 34496 

21.5054    (b)  revised 34496 

21.5064    {b)(4)(iii)  revised 34497 

21.5072    (d)  added 34497 

21.5100  (b),  (c).  and  (d)  re- 
vised  34497 


Page 
21.5103    Revised. 34497 

21.5131  Introductory  text,   (b) 

(1)  and  (2)  revised 34497 

21.5132  (a)  revised 34498 

21.5138    (b)(12)   revised;   (a)(3), 

(b)  (13)  and  (14)  added 34498 

21.5145    Added 34498 

21.5150    (a)  revised 34499 

21.5200    (a),  (d).  and  (J)  revised; 

OMB  number 34499 

21.5230    Revised 34499 

21.5250  (a),  (k),  (1)  and  (m)  re- 
vised; (n)  added 34499 

21.5270    (a)  revised 34499 

21.5292    (e)(2)  revised 34499 

21.5294    (c)(3)(i),     (d)(1),     and 

(2)(iii)  revised 34499 

21.5296    Added 34499 

21.5820  (b)  introductory  text 
and  (l)(ii)  (A),  (B)  and  (C). 
(2)(ii)  (A),  (B)  and  (C)  re- 
vised  50521 

21.5822    (b)(1)  (i)  and  (ii)  and 

(2)  (i)  and  (ii)  revised 50521 

21.7500—21.7810     (Subpart     L) 

Added 34740 

36.4212    (a)  revised 44401 

(a)  and  (d)  revised 51551 

36.4232    (e)  revised 27047 

36.4254    (d)  revised 27048 

36.4276    (b)  amended 27049 

(b)(6)  revised;  (b)(7)  added 34295 

36.4278  (e)(3)  amended 34295 

36.4279  (a),  (b)  and  (d)  re- 
vised  34295 

36.4282  (b)  amended 34296 

36.4283  (j)  redesignated  as  (k); 
new  (j)  added;  OMB 
number 34296 

36.4311  (a),  (b),  and  (c)  re- 
vised  44401.51551 

36.4312  (e)  revised 27048 

36.4313  (b)  removed 27049 

(b)(6)  revised;  (b)(7)  added 34296 

36.4314  (a),  (b)  and  (e)  re- 
vised  34296 

36.4316    (c)         added;         OMB 

number 34296 

36.4319    (f)  correctly  revised 42950 

36.4503    (a)  revised 44401,  51551 

36.4600  (c)(16)  added;  (e)(3)  re- 
vised; OMB  number 34296 

Title  38 — Proposed  Rules: 

0-41  (Ch.  I) 43905 
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Tide  3»— Proposed  Rules— Con.       p»ge 

1 45944 

3 .'28020 

32627.  3S586.  377977  46544.  46634! 

46635,  48551 

8 39750 

1«. 4566 1 ,  46745 

17 — 28020,  43452,  47726 

21 27054.  27533,  30314.  39490 

3< 40742 

43 .^. 44718 

TITLE  39— POSTAL  SERVICE 

Choptor  I— UnitMl  States  Postal 
Sarvic* 

20.1  Amended 52697 

20.2  (a)  introductory  text  and 

<c)  amended:  (b)  revised 52697 

20.3  Heading  republished;  (a), 
(b),  and  (c)  revised;  (d)  re- 
designated as  (e);  new  (d) 
added 52697 

111.1  Amended. 52698 

111.2  (a)  amended:  (b)  and  (c) 
revised 52698 

111.3  DMM  amended;  incorpo- 
ration by  reference 26250. 

27854.  35315.  35818,  38008.  44188. 
49657,  49880.  52163 
DMM  amendment  at  53  FR 
35818     effective     date     de- 
ferred  43201 

Heading  republished;  (a)  and 

(c)  revised 52698 

232  Authority  citation  re- 
vised  39087 

232.1    (q)(3)  added 29460 

265.6  (d)  (1).  (2).  (4),  (5)  head- 
ing,     (6Hii)(B),      and      (8) 

amended;  formats  added 49983 

265.8    (g)(5)  amended 49983 

Chaptor  III— Postal  Roto  Commission 

3001.61—3001.68     (Subpart     C) 

Appendix  A  corrected 48641 

Title  39— Proposed  Rules: 

111 29483, 

29748.  30452.  32406,  37003,  40097, 
47830 

232 29750 

285 47977 

927 37600 

3001 48654.  49968 


TITLE  40— PROTEaiON  OF 
ENVIRONMENT 

Chaptor  I— Environmontol  Protoctlon 
Agoncy 

Pwe 

13    Added. 37271 

23    Authority  citation  revised 29322 

23.1    (c)  added 29322 

28.12    Added 29322 

35.100—35.605  (Subpart  A)  Au- 
thority citation  revised 37408 

35.105    Amended 37408 

35.115    (e)  and  (f )  revised 37409 

35.155    (c)  added 37409 

35.400    Revised 37409 

35.405    Existing  text  designated 

as  (a);  (b)  added 37409 

35.410    (c)  added. 37409 

35.415    Added 37409 

35.450    Revised 37409 

35.455    Existing  text  designated 

as  (a);  (b)  added 37409 

35.460    Revised 37409 

35.465    Added 37409 

50  Petition  denied 52698.  52705 

51  Petition  denied 52705 

51.66    (b)(3Kiv).  (13)(i).  (ii)  (a) 

and  (6).  (14)(i).  (15)(i). 
(ii)(o).  (c)  Ubles.  (f)(l)(v). 
(4)(i).  and  (p)(4)  Ubles  re- 
vised; (b)(14)(ii)  redesignat- 
ed as  (b)(14)(iii);  new 
(b>(14)(ii),'(i)(ll).  and  OMB 
niwxber  added;  (p)(4) 
amended;  eff .  10-17-89 40670 

52  State  implementation  plan 
inadequacy  notice 34500,  48642 

Petition  denied 52705 

52.21  (b)(3)(iv).  (13)(i),  (ii)  (o), 
and  (6).  (14Ki).  (15)(i). 
(ii)(a),  (c)  tables.  (f)(l)(v), 
(4Ki).  and  (p)(5)  tables  re- 
vised; (b)(14)(ii)  redesignat- 
ed as  (bK14)(iii);  new 
(b)(14)(li),  (1)(12).  and  OMB 
number        added;        (p)(5) 

amended;  eff.  11-19-90 40671 

52.50    (c)(48)  added 47689 

52.120  (c)(54)(i)  (D)  and  (E). 
(56)(iKB).  (58)  through  (62). 

(64)  and  (66)  added 30223 

(c)  (55).  (57),  (60)(i)(B). 
(62)(i)(A)(2),  (65)  and 
(66)(i)(B) 30238 
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52.124    (aK2)  removed 30224 

(a)(  1 )  removed 30238 

52.170    (c)(25)  added 27517 

52.183    Removed 27517 

52.237    (a)(2)  added 39088 

(a)(3)  added 48537 

52.320    (c)(39)  added 27859 

(c)(38)  added 30428 

(c)(41)  added 30431 

(CK42)  added 38289 

(c)( 40)  added 48539 

52.344    (c)  removed 30431 

(b)  revised 48639 

52.370    (c)(44)  added 26257 

(c)(  43)  added. 28885 

52.570    (c)(35)  added 25330 

(c)(34)  added. 26253 

(c)(36)  added 29891 

52.670    (c)(25)  added 48540 

52.679    Revised 48540 

52.726    (c)  added 40426 

52.770    (c)(66)  amended;  (c)(67) 

added 3381 1 

(c)(70)  added 38722 

(c)  (68)  and  (69)  added 46613 

(c)(67)(i)(H)  removed;  (cK71) 

added 50523 

52.773    (b)        amended;        (h) 

added 33811 

(i)  added. 46613 

52.777    (c)     introductory     text 

amended;  (d)  added 46613 

52.797    (a)  removed;  (c)  added 38722 

52.820    (c)(47)  added 41601 

(c)(  23 )  added 47691 

52.870    (CK21)  added 31861 

(c>(22)  added 43692 

52.879    Table  revised 43692 

52.920    (c)(52)  added 26256 

(CK54)  added 30999 

52.970    (c)(45)  added 36010 

(c)(47 )  added 50961 

52.989  Removed 50961 

52.990  Added 36010 

52.1 168a    Added 36014 

52.1170    (c)(78)  added 31862 

(c)( 85)  added 44191 

52.1320    (c)(64)  added 31329 

(c)( 60)  added 35821 

52.1335    (a)  table  amended 31329 

52.1370    (c)(23)  added 48644 

52.1382    (c)  added 48645 

52.1520    (c)(39)  added 32392 

52.1620    (c)(39)  added 44192 

52.1627    (a)    (2)    and    (3)    re- 
moved  38724 


Page 

52.1670    (c)(78)  added 35823 

52.1770    (c)(60)  added 49882 

52.1820    (c)(15)  added. 37759 

(c)(  16)  added 45764 

52.1831  (b)  removed;  (c)  redes- 
ignated as  (b) 37759 

52.1832  Added 45764 

52.1870    (c)(81)  added 32394 

(c>(79)  added 35824 

52.1881    (a)    introductory    text 

revised;  (aKll)  added 32394 

52.1970    (c)(83)  added. 47189 

52.2023    (h)  removed 31330 

52.2170    (c)(ll)  added 34079 

52.2180    Added 34079 

52.2220    (c)(85)  added 25331 

(c)(86)  added 32050 

(c)(86)  correctly  designated 33572 

(c)(91)  added 39743 

(c)(93)  added 40882 

■(c)(95)  added 47531 

(c)( 94)  added 47690 

(c)( 88)  added 48642 

52.2270    (c)(62)  added 47191 

52.2570    (0(50)  added 35073 

53    Petition  denied 52705 

58    Petition  denied 52705 

60    Authority     delegation     no- 
tices  27685. 

45764,  46614 

60.4  (c)  table  revised 50527 

60.5  Addecf 50364 

60.61    (b).  (c).  and  (d)  added. 50363 

60.63  (b).    (c).    (d),    and    (e) 
added 50363 

60.64  (a)(5)  added 50364 

60.66    Added 50364 

60.106    (b)  amended 41333 

60.153  (a)  introductory  text  re- 
published; (a)(1)  revised;  (b), 

(c),  (d),  and  (e)  added 39416 

60.154  (d)  added 39417 

60.155  Added 39417 

60.156  Added 39418 

60.690—60.699    (Subpart   QQQ) 

Added 47623 

60.710—60.718     (Subpart     SSS) 

Added 38914 

60.711    (c)  Table  IB  corrected 43799 

(b)(26)  and  Table  lA  correct- 
ed  47955 

Correctly  designated 49822 

60.713    (a)(2)  and  (b)(l)(iii)(C) 

and  (9)(ii)  corrected 43799 
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(a)  introductory  text  and 
(3Ki)  and  (b)(5)(i)(D)  cor- 
rected  47955 

60.715    (d)  corrected 43799 

60.717  (f)     Introductory     text 

and  (1)  corrected 43799 

(d)(2).  (4)(ii)(C),  and  (7)  and 
(h)  corrected 47955 

60.718  (b)  corrected 47955 

60  Appendix  A  amended 29682 

Appendixes  A  and  B  amend- 
ed  41333 

Appendix  A  corrected 41649 

61  Authority     delegation     no- 
tices  27685. 

45764.  46614,  52170.  52171 

61.04    (c)  table  revised 50528 

61.54    (d)  corrected 36972 

81.60    (c)  corrected 36972 

61.64  (a)(2)  corrected 38972 

61.65  (c)  corrected 36972 

61.70    (c)(2)(v)  and  (4)(iv)  cor- 
rected  36972 

(c)(2)(v)  corrected 46976 

61.153    (b)('l)  corrected... 36972 

61.245    (b)(1)  correctly  revised; 

(e)(1)  corrected 36972 

81    Appendix      B      corrected...36972. 

46976 
62.2350    (b)(2)        and        (c)(2) 

added 30053 

62.2353—62.2354    Undesignated 

center  heading  added 30053 

62.2363    Added 30053 

62.2354    Added 30053 

82.2600    (b)(3)  added 38291 

62.8350    (b)(5)  added 31863 

(b)(6)  added 49882 

65.541    Table  revised;  eff.  8-30- 

88 24939 

81.328    Table  amended 50213 

81.331    Amended 27347 

81.336    Attainment  status  des- 
ignations  47531 

Amended 60214.  62174 

81.341    Amended 38725 

81.343    Amended 34508 

82.1  Added      (effective      date 
pending) 30698 

82.2  Added      (effective      date 
pending) 30698 

82.3  Added      (effective      date 
pending) 30698 

82.4  Added      (effective      date 
pending) 30699 


Pase 

82.5  Added  (effective  date 
pending) 30599 

82.6  Added  (effective  date 
pending) 30599 

82.7  Added  (effective  date 
pending) 30599 

82.8  Added  (effective  date 
pending) 30600 

82.9  Added  (effective  date 
pending) 30600 

82.10  Added  (effective  date 
pending) 30600 

82.11  Added  (effective  date 
pending) 30601 

82.12  Heading  added  (effective 
date  pending) 30601 

82.13  Added  (effective  date 
pending  in  part) 30601 

82.14  Heading  added  (effective 

date  pending) 30602 

82  Appendix  A  added:  Appen- 
dices B.  C.  and  D  heading 
added  (effective  date  pend- 
ing)  30602 

85.1601—85.1515  (Subpart  P) 
Petition  granted:  condition- 
al effective  date  deferred  to 

10-1-88 25331 

86    Authority  citation  revised 43875 

86.087-2    Added 43875 

86.087-9    (a)(l)(iv)  revised; 

(d)(l)(lv)  added 43876 

86.088-9    (a)(l)(iv)  and 

(d)(l)(iv)  revised 43876 

86.091-9    Added 43876 

86.1105-87  (a)  removed;  (c)  re- 
designated as  (d);  new  (c) 

added 43878 

122.21    (dK2)(U)  removed 33007 

122.63    (g)  revised 40616 

123.62    (e)  amended 33007 

124.2    Amended 37410 

124.6    (c)  (1)  and  (3)  revised 37934 

124.10  (c)(1)  (viil)  and  (ix)  re- 
designated as  (c)(1)  (ix)  and 

(X):  new  (c)(l)(viii)  added 28147 

(c)(l)(iii)  revised 37410 

141  Authority  citation  re- 
vised  37410 

141.2    (d)  and  (h)  revised 37410 

141.24  (g)  (1).  (7)  introductory 
text.  (8)  introductory  text. 
(1)  (A).  (B)  (i)  and  (2),  and 
(ii)  (A)  and  (BKi)  corrected; 
(gK8Kv)    correctly    revised; 
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(g)  (15).  (16).  and  (17)  cor- 
rectly removed;  (gXlB)  cor- 
rectly      redesignated       as 

(g)(15);  OMB  number 25110 

141.35    (d)  corrected 25110 

141.40  (a)  Table  1.  (b).  (c).  and 
(1)  corrected;  (k)  correctly 
revised;  (m)  correctly 
added 25110 

141.60  (b)  correctly  revised 25111 

141.61  (b)  correctly  revised 25111 

141.100    (c)    correctly    revised; 

(d)(2)  corrected 25111 

142  Authority  citation  re- 
vised  37410 

142.2  (f)  through  (p)  redesig- 
nated as  (h)  through  (r); 
new  (f)  and  (g)  added:  new 

(1).  (k).  and  (o)  revised 37410 

142.3  (c)  added 37410 

142.10    (b)(3)    redesignated    as 

(bK3)(i);    (b)(3)(li)    and    (f) 

added 37410 

142.57    Correctly  designated 25111 

142.62  Heading,  (b).  (c),  (e).  (f) 
introductory  text,  and  (g) 
introductory  text  and  (5) 
correctly  revised 25111 

142.72—142.78       (Subpart       H) 

Added 37411 

143  Authority  citation  re- 
vised  37412 

143.2  (d)  revised 37412 

144  Authority  citation  re- 
vised  28147,  37412 

144.1    (f)(l)(vi)  added 28147 

144.3  Amended 37412 

144.39    (a)     introductory     text 

and  (3)  introductory  text  re- 
vised; (b)(3)  added 28147 

144.51  (J)(2)(li)  revised 28147 

144.52  (a)  introductory  text  re- 
vised  28147 

145  Authority  citation  re- 
vised  37412 

146.1    (h)  added 37412 

145.13    (e)  added 37412 

145.21  (c)  through  (f)  redesig- 
nated  as   (d)   through    (g); 

new  (c)  added 37412 

145.52—145.58       (Subpart       E) 

Added 37412 

146  Authority  citation  re- 
vised  28148.  37414 


Page 

Test  program  interim  approv- 
al and  request  for  com- 
ments  37294 

Test  program  approval  ex- 
tended to  3-27-89 37296 

146.3    Amended 37414 

146.11    Revised 28148 

146.13    (d)  added 28148 

146.61—146.73       (Subpart      G) 

Added 28148 

147    Petition  denied 43080 

Authority  citation  revised 43086. 

43104 

147.50  Introductory             text 
amended 43086 

147.51  Introductory             text 
amended 43086 

147.60    Added 43086 

147.151    Revised 43086 

147.200    Introductory  text 

amended 43086 

147.205    Added 43086 

147.353    Added 43086 

147.403    Added 43086 

147.451    Revised 43087 

147.500  Introductory           text 
amended 43087 

147.501  Revised 43087 

147.553    Added 43087 

147.601    Revised 43087 

147.700  Introductory           text 
amended 43087 

147.701  Introductory           text 
amended 43087 

147.703    Added 43087 

147.751    Revised 43087 

147.901    Revised 43087 

147.951    Added 43087 

147.1000  Introductory         text 
amended 43088 

147.1001  Added 43088 

147.1063    Added 43088 

147.1100  Introductory         text 
amended 43088 

147.1101  Added 43088 

147.1250  Introductory          text 
amended 43088 

147.1251  Revised 43088 

147.1300    Introductory         text 

amended 43088 

147.1303    Added 43088 

147.1450  Revised 39089 

147.1451  Revised 43088 

147.1452  Removed 43088 
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TITLE  40  Oraptor  I— Con.  pi^e 

147.1500  Introductory         text 
amended 43088 

147.1501  Added 43088 

147.1550  Introductory         text 
amended 43089 

147.1551  Added 43089 

147.1600  Introductory         text 
amended 43089 

147.1601  Introductory          text 
amended 43089 

147.1603    Added 43089 

147.1651    Revised 43089 

147.1660    Removed 43089 

147.1703    Added 43089 

147.1750    Introductory  text 

amended 43089 

147.1752    Text  added 43089 

147.1800    Introductory  text 

amended 43089 

147.1805    Added 43089 

147.1850  Introductory         text 
amended 43090 

147.1851  Introductory         text 
amended 43090 

147.1852  Revised 43090 

147.1900  Heading    revised;    In- 
troductory text  amended 43090 

147.1901  Added 43090 

147.1951    Revised 43090 

147.2000  Introductory         text 
amended 43090 

147.2001  Added 43090 

147.2050  Heading    revised:    in- 
troductory text  amended 43090 

147.2051  Added 43090 

147.2151    Revised 43090 

147.2200  Introductory          text 
amended 43091 

147.2201  Introductory          text 
amended 43091 

147.2205    Added 43091 

147.2250  Introductory          text 
amended 43091 

147.2251  Introductory         text 
amended 43091 

147.2253    Added 43091 

147.2300    Heading    revised;    in- 
troductory text  amended. 43091 

147.2303    Added 43091 

147.2351    Revised 43091 

147.2403  Added 43091 

147.2404  Added 43091 

147.2453    Added 43092 

147.2550    Introductory  text 

amended 43092 


Pwe 
147.2551    Introductory         text 

amended 43092 

147.2553  Added 43092 

147.2554  Added 43092 

147.2600  Introductory         text 
amended 43092 

147.2601  Added 43093 

147.2651    Revised 43093 

147.2701    Revised 43093 

147.2751    Revised 43093 

147.2801    Revised 43093 

147.2851    Revised 43093 

147.3000-147.3016         (Subpart 

HHH)    Added 43104 

147.3100—147.3109  (Subpart  III) 

Added 43109 

148    Added 28154 

148.12    Added 30918 

(b)  revised 41602 

148.14    Added 30918 

152.1—152.12  (Subpart  A)    Eff. 

8-12-88 30431 

152.20—152.30  (Subpart  B)    Eff. 

8-12-88 30431 

152.40—152.66  (Subpart  C)    Eff. 

6-12-88 30431 

152.60—152.70  (Subpart  D)    Eff. 

8-12-88 30431 

152.100-152.119     (Subpart     F) 

Eff.  8-12-88 30431 

152.122-152.138    (Subpart    O) 

Eff.  8-12-88 30431 

152.140—152.159     (Subpart     H) 

Eff.  8-12-88 30431 

152.160—152.171      (Subpart     I) 

Eff.  8-12-88 30431 

152.175    Redesignation        from 

162.31  and  heading  revision 

eff.  8-12-88 30431 

152.220—152.230     (Subpart     L) 

Eff.  8-12-88 30431 

153.62    (a)   amendment  eff.   8- 

12-88 30431 

153.69    (c)(2)  amendment  eff.  8- 

12-88 30431 

153.72    (aKl)    amendment    eff. 

8-12-88 30431 

153.76    (a)(2KiU)      amendment 

eff.  8-12-88 30431 

153.140—153.158     (Subpart     H) 

Eff.  8-12-88 30431 

153.240  (Subpart  M)    Eff.  8-12- 

88 30431 

156    Eff.  8-12-88 30431 


156.10  (aK5)  introductory  text. 
(b)(2)(il),  (i)(2Ki).  (J)  intro- 
ductory text  and  (2)(1) 
amendment  eff.  8-12-88 30431 

158.25    (a)  amendment  eff.  8- 

12-88 30431 

158.30  (b)  Introductory  text, 
(3)(i)  and  (4)(i)  amendment 
eff.  8-12-88 39431 

158.32  Eff.  8-12-88 30431 

158.33  Eff.  8-12-88 30431 

168.34  Eff.  8-12-88 30431 

158.35  (c)  amendment  eff.  8- 
12-88 30431 

158.50    (c)  and  (d)  amendment 

eff.  8-12-88 30431 

158.55    Amendment    eff.    8-12- 

88 30431 

158.65    (b)(3)    amendment    eff. 

8-12-88 30431 

158.75    (b)  amendment  eff.  8- 

12-88  ..  30431 

158.100-"i68!ib8""(8ubpart    B) 

Heading  revision  eff.  8-12- 

88 ~ 30431 

168.100    (a)  revision  eff.  8-12- 

88 30431 

168.102    (a)  amendment  eff.  8- 

12-88 30431 

158.105    Redesignation  as 

158.202  and  (b)  removal  eff. 

8-12-88 30431 

168.108    Removal      and      new 

158.108   redesignation  from 

158.115  and  revision  eff.  8- 

12-88  30431 

158. 1 10    Removia  eff !  8-12-8^^^^^^^^    3043 1 

158.112    Removal  eff.  8-12-88 30431 

158.115    Redesignation  as 

158.108  and  revision  eff.  8- 

12-88  30431 

158.120    RemovaaeE's-ii-^^^^^ 
158.125    Redesignation  as 

158.240  eff.  8-12-88 30431 

158.130    Redesignation  as 

158.290  eff.  8-12-88 30431 

158.135    Redesignation  as 

158.340  eff.  8-12-88 30431 

158.140    Redesignation  as 

158.390  eff.  8-12-88 30431 

158.142    Redesignation  as 

158.440  eff.  8-12-88 30431 

158.145    Redesignation  as 

158.490  eff.  8-12-88 30431 

158.150—158.190     (Subpart     C) 

Eff.  8-12-88 30431 


PBce 

158.150    Redesignation  as 

158.540  eff.  8-12-88 30431 

158.155    Redesignation  as 

158.590  eff.  8-12-88 30431 

158.160    Redesignation  as 

158.640  eff.  8-12-88 30431 

158.165    Redesignation  as 

158.690  eff.  8-12-88 30431 

158.170    Redesignation  as 

158.740  eff.  8-12-88 30431 

158.202—158.740  (Subpart  D) 
Heading  addition  eff.  8-12- 
88 30431 

158.202  Redesignation  from 
158.105  and  (b)  removal  eff. 
8-12-88 30431 

158.240  Redesignation  from 
158.126  and  (b)(1)  amend- 
ment eff.  8-12-88 30431 

158.290    Redesignation       from 

158.130  eff.  8-12-88 30431 

158.340  Redesignation  from 
168.136  and  (b)(22)(i)  intro- 
ductory text  amendment 
eff.  8-12-88 30431 

158.390    Redesignation        from 

158.140  eff.  8-12-88 30431 

158.440    Redesignation        from 

158.142  eff.  8-12-88 „  30431 

158.490    Redesignation        from 

158.145  eff.  8-12-88 30431 

158.540    Redesignation        from 

158.160  eff.  8-12-88 30431 

158.590    Redesignation        from 

158.155  eff.  8-12-88 30431 

158.640    Redesignation        from 

158.160  eff.  8-12-88 30431 

158.690    Redesignation        from 

158.165  eff.  8-12-88 30431 

158.740    Redesignation        from 

158.170  eff.  8-12-88 30431 

162.1—162.60  (Subpart  A)  Re- 
moval eff.  8-12-88 30431 

162.31  Redesignation  as 
152.175  and  heading  revision 
eff.  8-12-88 30431 

162.150  (b)  amendment  eff.  8- 
12-88 30431 

162.151  (h)  amendment  eff.  8- 
12-88 30431 

162.153  (e)(2)  and  (3)(li),  (f), 
and  (g)(l)(ii)  amendment 
eff.  8-12-88 30431 

162.160—162.177     (Subpart     E) 

Removal  eff.  8-12-88 30431 
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TITLE  40  Chapter  I — Con.  Pace 

163.2    (e)  amendment  eff.  8-12- 

88 30431 

166  Rule  notification  to  USDA 
Secretary 29037 

167  Revised      (effective      date 
pending) 35058 

168  Rule  notification  to  USDA 
Secretary 29037 

180.1    (h)  table  amended 26439 

180.34    (f)(9)(xix)  revised 26439 

180.123    Table  corrected 30054 

180.153    Existing  text  designat- 
ed as  (a);  (b)  added 48260 

180.169    (e)  table  amended 43202 

180.253    (a)  table  amended 34510 

180.261  (b)  table  amended 39090 

180.262  Table  corrected 30053 

180.349    (c)  table  amended 39091 

180.364    (a)  table  amended 34510 

(b)  table  amended 47534 

180.368    (a)  amended 26440 

(b)  table  amended 36569 

180.378    (b)  table  and  (c)  table 

amended 26440 

(b)  table  amended 47812 

180.377  (a)  Uble  and  (b)  table 
amended 48261 

180.378  (b)  table  amended 52709 

180.408    (c)  added 34513 

180.412    (a)     table     amended...29892. 

46085 

180.421    Table  amended 27349 

Existing  text  designated  as  (a) 
and     table     amended;     (b) 

added 44403 

180.431    Table  amended 33489 

Technical  correction 36696 

180.437    Heading   correctly   re- 
vised  28493 

180.442    Added 30678 

Corrected 33897 

180.1001    (c)  table  amended 31000 

(d)  table  amended 34512 

180.1034  Revised 52708 

180.1035  Revised 52708 

180. 1091  Added 34509 

Corrected 36696 

180.1092  Added 47811 

185    Correctly         redesignated 

from  21  CFR  Part  193;  re- 
designation  table  and  Table 

of  Contents  corrected 26131 

Table  of  contents  corrected 28383 

185.3200    Added 44403 

185.3700    (a)  amended;  (w)  re- 
vised  52709 


Page 

186  Correctly  redesignated 
from  21  CFR  Part  561; 
Table  of  Contents  correct- 
ed  26131 

Table  of  contents  corrected 28383 

186.1100    Table  amended 33489 

186.3200  Existing  text  desig- 
nated as  (a)  and  table  re- 
vised; (b)  added 44403 

186.3415    Added 34514 

228.12  (b)(70)  added:  (b)  (48), 
(49).  and  (50)  redesignated 

as  (b)  (51).  (52).  and  (53) 33492 

(a)(3)  amended;  (b)  (56),  (57). 

(58)  and  (59)  added 36461 

(a)(l)(i)  (A)  and  (B)  removed; 

(a)(3)  and  (b)(40)  amended 37562 

(a)(3)    corrected;    footnote    6 

correctly  added 41013 

(a)(3)  corrected 44976 

(a)(3)  amended;  (bK41) 
added 51779 

233.50  (b)  corrected. 41649 

253    Added 46572 

260.10    Amended 27301.  34086 

261  Authority  citation  re- 
vised  27163.  27301 

Petitions  denied 30055 

Petition  denials  at  52  FR 
41317  and  41620  with- 
drawn  38291 

261.4  (e)  and  (f )  added 27301 

(b)(7)  revised 35420 

261.5  (e)  Comment  added; 
(f)(2)  revised 27163 

261.32  Table  amended 35420 

261.33  (f )  table  amended 43881 

(e)  table  amended 43884 

261  Appendix  IX  amended 29045, 

31334. 37761,  47693 
Appendix  IX  correctly  desig- 
nated  29988 

Appendix  VII  amended 35421 

Appendix  VIII  amended 43881, 

43884 

262  Appendix  (Hazardous 
waste  manifest  form  effec- 
tiveness extended  to  12-31- 

88) 37563 

262.10    (b),  (c)  and  (d)  correctly 

revised 27164 

262.20    (a)  amended ...45090 

262.51  Correctly  revised 27164 

262.70    Correctly  revised 27165 

262    Appendix  amended 45091 


Page 

264.1    (g)(4)  correctly  revised 27165 

264.13    (b)(7)(iii)  revised 31211 

264.54    Amended 37953 

264.73  (b)  (10)  through  (14)  re- 
vised; (b)  (15)  and  (16) 
added 31211 

264.91  (a)  (1)  and  (2)  revised 39728 

264.92  Revised 39728 

264.97  (a)(1)  amended;  (a)(3). 
(i).  and  (j)  added;  (g)(3)  re- 
designated as  (a)(l)(i);  new 
(a)(l)(i).  (g).  and  (h)  re- 
vised  39728 

264.98  (c).  (d).  (f).  (g).  and  (h) 
revised;  (i),  (j)  and  (k)  re- 
moved  39729 

264.99  (c),  (d).  (f).  and  (g)  re- 
vised; (h)  and  (1)  removed; 
(i).  (j).  and  (k)  redesignated 
as  (h),  (i).  and  (j);  new  (h) 
introductory  text,  and  (i)  in- 
troductory text  revised 39730 

264.112    (c)    introductory    text. 

(1).  and  (2)  revised 37935 

264.114    Amended 34086 

264.118  (d)  introductory  text. 
(1)  and  (2)  introductory  text 

revised 37935 

264.141    (h)  added 33950 

264.147  (h)  redesignated  as  (k); 
(a)  introductory  text.  (2), 
and  (3).  (b)  introductory 
text.  (2),  (3),  and  (4).  (g) 
heading,  and  (1)  introducto- 
ry text  revised;  (g)(l)(ii)  re- 
moved; (g)(2)  (i)  and  (ii) 
amended;  (a)  (4)  through 
(7).  (b)  (5)  through  (7).  new 

(h).  (i).  and  (j)  added 33950 

264.151  (b).  (hK2).  (i).  and  (j) 
amended;  (g)  revised;' (k).  (1). 

and  (m)  added 33952 

264.190  (a)  amended;  (b)  re- 
vised  34086 

264.193    (f)(3)  revised 34086 

264.196    First  Note  revised 34086 

265  Authority  citation  re- 
vised  31211 

265.1    (c)(8)  correctly  revised 27165 

265.13    (b)(7)(iii)  revised 31211 

265.73  (b)  (8)  through  (12)  re- 
vised;   (b)    (13)    and    (14) 

added 31211 

265.110    (b)(2)   redesignated   as 

(b)(3);  new  (b)(2)  added 34086 

265.114    Amended 34086 


Page 

265.118  (d)  (3)  and  (4)  amend- 
ed  37935 

265.141    (h)  added 33959 

265.147  (h)  redesignated  as  (k); 
(a)  introductory  text.  (2). 
and  (3),  (b)  introductory 
text.  (2).  (3).  and  (4).  (g) 
heading  and  (1)  introducto- 
ry text  revised;  (g)(l)(ii)  re- 
moved; (g)(2)  (i)  and  (ii) 
amended;  (a)  (4)  through 
(7),  (b)  (5)  through  (7).  new 

(h).  (i).  and  (j)  added 33959 

265.190  (a)  amended;  (b)  re- 
vised  34087 

265.193  (f)(3)  and  (g)(3)(iii)  re- 
vised  34087 

265.196    First  Note  revised 34087 

265.201    (c)(3)  revised 34087 

266.20    (b)  revised 31212 

268.1    (c)(5)  correctly  revised 27165 

(c)(3)  removed;  (c)  (4)  and  (5) 
redesignated  as  (c)  (3)  and 
(4);  new  (c)(5)  and  (d) 
added 31212 

268.4  (a)(2)  revised 31212 

268.5  (h)(2)  revised 31212 

268.6  (a)  (4)  and  (5)  added;  (c) 
through  (k)  redesignated  as 
(d)  and  (g)  through  (n);  new 

(c).  (e).  and  (f)  added 31212 

268.7  (a)  introductory  text.  (1) 
introductory  text.  (2)  intro- 
ductory text,  and  (3),  (b)  in- 
troductory text  and  (c)  re- 
vised; (a)(4)  and  (b)  (1)  and 
(2)  redesignated  as  (a)(5) 
and  (b)  (4)  and  (5);  (a)  (4) 
and  (6).  new  (b)  (1).  (2).  (3). 
(6).  (7).  and  (8)  added;  new 
(a)(5)  revised 31213 

268.8  Added 31214 

268.12    Existing  text  designated 

as    (a);    (b).    (c).    and    (d) 
added 31215 

268.30  Revised 31216 

268.31  Revised 31216 

268.32  (d).  (e).  (f ),  (g)  introduc- 
tory text,  and  (h)  revised 31216 

268.33  Added 31217 

268.40  (a)  revised;  (c)  added 31217 

268.41  (a)  table  amended 31217 

268.42  (a)(2)  revised 31218 

268.43  (a)  and  (b)  added 31218 

268.44  (h)  and  (1)  added 31221 
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TITLE  40  Chapter  I— Con.  Ptce 

268.50    (d)  revised 31221 

270  Authority  citation  re- 
vised  34087 

270.1  (cK2Kii)  correctly  re- 
vised  27165 

270.2  Amended 34087.  37935 

270.4    (a)  amended 37935 

270.30    (1)(2)  introductory  text 

revised 37935 

270.40  Revised 37935 

270.41  Heading,  introductory 
text,  and  (a)(3)  revised: 
(a)(5)  removed;  (a)(6)  redes- 
ignated as  (a)(5) 37936 

270.42  Revised 37936 

Appendix  I  added 37939 

Appendix  I  corrected 41649 

270.62  (a)  and  (bHlO)  amend- 
ed 37939 

270.63  (dKS)  removed^  (d)  (1) 

and  (2)  revised 37939 

271  State  hazardous  waste 
management  program  au- 
thorizations  28383. 

29460.  29461.  31000.  41164.  50520 

Authority  citation  revised 31221 

Hearing  postponed 32899 

State  hazardous  waste  man- 
agement program  authoriza- 
tions corrected 34758.  34759 

271.1  (j)  Tables  1  and  2  amend- 
ed  31221 

272  State  hazardous  waste 
management  program  au- 
thorizations.'  30054,  38950 

280  Revised 37194 

280.37    (b)  corrected 51274 

280.90—280.112      (Subpart      H) 

Added 43370 

Technical  correction 44976 

280.100    (c)  corrected 51274 

280.103    (b)(1)  corrected. 51274 

281  Added 37241 

281.37    Added 43382 

Technical  correction 44976 

300    Policy  statement 30005 

300    Appendix      B      amended...33811. 

51780 

302.4    Table  302.4  amended 35421 

Table  302.4  and  Appendix  A 

amended 43881.43884 

350    Added 28801 

370  Reporting  dates  clarifica- 
tion  29331 

372.65    (a)  and  (b)  amended. 39475 


PMC 

403.3    (k)  revised 40610 

403.6  (a)(2)(ll).  (b).  (d).  and 
(e)(3)  revised;  (c)  redesignat- 
ed as  (c)(1);  (c)  (2).  (3),  (4). 
(5).  (6).  and  (7)  and  (e)(4) 
added;  (e)(1)  (i)  and  (U) 
amended. 40610 

403.8  (b).  (fKl)(iii)  and  (vlKA) 
revised:  (f)(4)  added 40612 

403.9  (b)(l)(U)  and  (2)  and  (e) 
revised 40612 

403.10  (d)  (1)  and  (3)  amended; 
(gKl)(m)  revised 40612 

403.11  (b)  introductory  text  re- 
vised  40613 

403.12  (h)  through  (1)  redesig- 
nated as  (k)  through  (o);  (b) 
introductory  text,  (5)  (iil) 
and  (iv).  (d).  (f ).  (g).  new  (1). 
(n).  and  (oK3)  revised;  (eK3), 

(h).  (i).  and  (J)  added. 40613 

403.15  Revised 40614 

403.16  (c)(1)  revised 40615 

403.17  Added 40615 

403.18  Added 40615 

440.102  Comment  time  clarifi- 
cation  24939 

440.103  Comment  time  clarifi- 
cation  24939 

440.104  Comment  time  clarifi- 
cation  24939 

440.140—440.148  (Subpart  M) 
Comment  time  clarifica- 
tion  24939 

467  Authority  citation  re- 
vised.  52369 

467.02  (m)  through  (z)  redesig- 
nated as  (n)  through  (aa); 
new  (m)  added 52369 

467.15    Tables  amended....  52369.  52370 

467.22  Table  footnote  1  re- 
vised  52370 

467.24  Table  footnote  1  re- 
vised  52370 

467.25  Tables  amended....  52369,  52370 

467.32  Table  footnote  1  re- 
vised  52370 

467.33  Table  revised 52370 

467.34  Table  footnote  1  re- 
vised  52370 

467.35  Tables  amended.... 52369. 

52370.  52371 
467.45    Tables  amended 52369. 

52370,  52371 
467.55    Tables  amended....  52360-52372 
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Page 
467.65  Tables  amended....  52369-52372 
600.007-80    Petition       granted; 

conditional    effective    date 

deferred  to  10-1-88 25331 

700    Added 31252 

700.45    (e)(2)  corrected 40882 

704    Heading  revised 51715 

704.1—704.33        (Subpart        A) 

Heading  revised 51715 

704.1    Revised 51715 

704.3    Revised 51715 

704.5    Revised 51717 

704.7    Heading  revised 51717 

704.9    Added 51717 

704.11    Added 51717 

704.13    Added 51717 

704.43—704.175      (Subpart      B) 

Heading  revised 51717 

704.43    Redesignated  from 

704.83 51717 

704.45    Redesignated  from 

704.85 51717 

704.83    Redesignated  as 

704.43 51717 

704.85    Redesignated  as 

704.45 51717 

704.95    Added 41337 

Technical  correction 46745 

704.102    Redesignated         from 

704.142 51717 

704.142    Redesignated  as 

704.102 51717 

704.195    Removed 51717 

704.205    Removed 51717 

704.200—704.219     (Subpart     C) 

Added 51717 

704.220—704.225     (Subpart     D) 

Added 51721 

712.30    (w)  table  amended 46281 

716.35    Heading  corrected 46746 

716.120    Revised 38645 

(a)  table  and  (c)  table  correct- 
ed: eff.  date  corrected  to  12- 

29-88 45656 

(a)  table  amended 46281 

(a)  table  corrected 49966 

721.1    Revised 28358 

721.3    Revised 28358 

721.5  Revised 28359 

721.6  Redesignated    as    721.11 

and  re  vised 28359 

721.7  Redesignated    as    721.20 

and  revised 28360 

721.10    Redesignated  from 

721.25  and  revised 28360 


Page 

721.11    Redesignated  from 

721.6  and  revised 28359 

721.13    Redesignated  as  721.35 

and  revised 28361 

721.17    Redesignated  as  721.40 

and  revised 28361 

721.19  Redesignated  as  721.45 

and  revised 28361 

721.20  Redesignated           from 
721:^and  revised 28360 

721.25    Redesignated  from 

721.10  tod  revised 28360 

721.30    Added 28360 

721.35    Redesignated  from 

721.13  and  revised 28361 

721.40    Redesignated  from 

721.17  and  revised 28361 

721.45    Redesignated  from 

721.19  and  revised 28361 

721.47    Added 28361 

761    Technical  correction...25049. 

29114 

761.3    Amended 27327 

Technical  correction 33897 

761.30    (a)(1)  (ill),  (iv)  and  (v) 

revised;     (a)(l)(xv)     added; 

OMB  number 27328 

Technical  correction 33897 

761.40    (j)  revised 27329 

Technical  correction 33897 

761.125    (a)(1)  Introductory 

text  and  (ill)  revised 40884 

795  Technical  correction 49822 

795.70    Added 34522 

(c)(3)(ii).  (d)(l)(vi).  (2)  (11). 
(iii)  introductory  text.  (iv). 
(V)  and  (vl).  (6)(li)  introduc- 
tory text.  (A),  and  (B).  (iU) 
(C),  (H).  and  (I).  (e)(2)(U)  in- 
troductory text.  (C),  (G),  (I), 
and  (J)  corrected 37393 

796  Technical  correction 25049 

796.3140    (b)(2)(l)   (A)   and  (C) 

revised 49149 

(b)(2)(i)(C)  corrected 51099 

797.1560    (d)(l)(l)  corrected 51099 

798.1150    (f)(8)  corrected 51099 

798.1175  (f)(6)  (ii)  and  (ill)  cor- 
rected  51099 

798.2250  (a),  (e)(7)  introducto- 
ry text,  (9)(vi),  (10)(i)  (A) 
and  (B),  (11)  (A)  and  (B), 
(llKll),  and  (12)  (iv)  and  (vl) 
revised 49149 
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TITLE  40  Chaptar  I— Con. 

(e)(9)(v)  and  (f)(3KU)(D)  cor- 
rected.  

798.2450  (a),  (b)(7)  and 
(dKllXl)  introductory  text, 
(12KU).  (13)  (V)  and  (vl)  and 
(e)(3)  introductory  text  re- 
vised  

(d)(10)(v),       (llKiiMB)       and 
(e)(3)(iv)(D)  corrected 

798.2650  (b)  (1)  and  (4), 
(e)(8)(vli).  (9)(i)  (A)  and  (B), 
(lOKii),  and  (f)(3)  introduc- 
tory text  revised 

(eK8)(v),      (f)(3KU)(D)      and 
(e)(ll)(iv)  corrected 

798.2675  (e)(8)(v).  (9)(ii)(B). 
and  (f  )(3)(ii)(D)  corrected 

798.3260  (b)(6)(iii)(C).  (7)(vl), 
(c)(3)(i)(B)(4)  corrected 

798.3300  (b)(6)(iii)(C).  (7)(v). 
(c)(3)(i)(B)(4)  corrected 

798.3320  (b)(6)(iii)(C).  (b)(7)(v) 
and  (c)(3)(i)(B)(4)  correct- 
ed  

798.4350  (f)(3)(iii)(E)  correct- 
ed  

798.5200    (g)(1)  corrected 

798.7100  (c)(l)(i).  (2)  (ii).  (iv). 
(3).  (5)(Ui),  (iv)  (A).  (B).  (e) 
corrected 

799    Teclinical  correction 

799.1285    Added 

799.2155  (a)(2),  (b)  and  (d)  re- 
vised  

799.2475    Added 

(e)(3)(ll)  correctly  designated: 
(e)(4)(i)(A)  corrected 

799.3175  (c)(1)  (ii)  and  (iii).  (2) 
(ii)  and  (iii),  (3)  (ii)  and  (iii), 
and  (4)  (ii)  and  (Ui)  and  (d) 
added 

799.5000    Table  amended 

Technical  correction 

Table  corrected 

799.5055    (c)  table  corrected 


PMC 

51099 

49150 
51099 

49150 
51099 
51099 
51099 
51099 

51099 

51100 
51100 


51100 
49822 
28204 

38953 
34530 

37393 


48546 
31813 
37393 
49966 
48645 


Title  40— Proposed  Rules: 

1—799  (Ch.  I) 32081.  48939 

26 45661.46745 

30 44718 

33 44716 

36 29194 

50 „ 27362,  29346.  36687 

51 27362.  29346.  36587.  48552 


P»ge 

52 24964. 

28176,  25177,  25609.  26607.  26609. 
27363.  27366.  27711,  27712.  27716. 
28023.  29236.  29239.  29242.  30239. 
30850.  31049,  33605,  33824.  33826. 
34132,  34310,  34315,  34318.  34550. 
34780-34788.  35204,  35207,  35527, 
35528.  36473,  40460,  40745,  40746, 
42977,  42979,  43906.  44485,  44487, 
44491,  44494,  44496,  44911,  45103. 
45286,  46093-46096,  46636.  47547, 
47648,  47730,  47978,  48552,  48564, 
48645,  48654,  48939,  48942,  49209, 
49494,  49680,  60267,  50425.  50976. 
52202.  52439,  62442 

68 27362.  29346,  36687 

60 33608,34651 

61 28496, 

31801,  39058,  50428,  63014 

62 34649 

81 25178, 

27368,  34318,  34567,  34791,  35966, 
43906,  44912,  60428,  62727 

82 30604 

85 51956 

117 27268,  37005 

122 47632.49416 

123 49416 

124 49416 

131 26968,  27882 

141 31516,  35952,  36696,  37801 

142 29194,  31516.  35952.  36696.  37801 

146 27634,  30852,  38741 

148 43400 

166 26970,  27717,  32322 

170 25970,  27717,  32322 

177 41126,50157 

178 41126 

179 41126,50167 

180 26049, 

26450-26453,  27370,  29244,  31049, 
31051,  32267,  32494,  34792,  34794, 
36426,  36688,  37801,  39106,  39107. 
39109.  40824.  41126.  41209.  42981, 
46098,  50258-50262,  52733,  53017- 
63019 

186 36427,  4<)tS4,  45946.  53019 

186 36427,  40824,  45946,  53019 

228 31052, 

32628,  37005,  38027,  44617,  44620, 
46519,  47979,  50977 

248 29166 

266 40243 

257 33314,  41210.  41616 

268 „ 33314.  41210.  41616 

260 53282 

261 26283. 

26455.  28892,  29058.  29067.  33152. 
36070.  37601.  37803.  37808,  40316, 
41288,  46106,  45112,  45523,  46948, 
47731.  48656,  49680,  50040,  50550, 
53330 


DECEMBER  1988 
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P««e 

362 63282 

864. 28160,  63282 

265 25382 

270 28160,  46474,  53282 

271 36836.  47737,  63282 

272 47737 

300 26090, 

27371,  28414,  29484,  30002,  30462, 
36474,  36869,  40908,  40910,  47980, 
48218,  48661,  51390,  51394,  51962 

802 27268,  37005,  53282 

S04. 29428 

211.. 40692 

256 27268.  37006 

272 49688 

402 47632 

425 41356,48947 

504 49416 

721. 36076,  38411,  47228,  62443 

761 32326,  37436,  45288 

762 36227,  38838 

795 45289,  49822 

798 35838,  51847 

799 31814, 

35838,  37393,  40244.  46289,  47228, 
49822,61847 

TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chaptar  101 — Federal  Property 
Monagomont  Rogulationt 

101-6    Authority  citation 

added f. 26776 

101-6.300    (c)  revised 27518 

101-6.303    (b)  revised 27518 

101-6.400—101-6.405      (Subpart 

101-6.4)    Added 26776 

101-7    See    Temp.    Reg.    A-30, 

Supp.  3 29045 

See  Temp,  Regs.  A-24,  Rev.  1, 

Supp.  1  and  A-25,  Supp.  4 41166 

101-1—101-8  (Subchapter  A  Ap- 
pendix)   Temporary       Reg. 

A-30,  Supp.  3  added 29045 

Temporary  Regs.  A-24,  Rev.  1, 
Supp.  1  and  A-25,  Supp.  4 

added 41166 

101-20.110    See  Temp.  Reg.  D- 

74 36786 

101-17—101-21    (Subchapter    D 
Appendix)    Temporary  Reg. 

D-74  added 36786 

101-26    See  Temp.  Reg.  E-90 29234 

101-26.803-1    Revised 26595 

101-26.803-2    Revised 26595 

101-26.803-3    Added 26596 


Pmce 

101-26.803-4    Added 26596 

101-25—101-34  (Subchapter  E 
Appendix)    Temporary  Reg. 

E-90  added 29234 

101-40    See  Temp.  Reg.  G-51 29046 

101-41.101    Introductory      text 

and  (a)  revised 25165 

101-41.103    Added 25165 

(e)  correctly  added 26779 

101-41.401  Heading  and  (a)  re- 
vised  25166 

101-41.604-1    Introductory  text 

revised 25166 

101-41.604-2    (b)(7)  added 25166 

101-38—101-41  (Subchapter  G 
Appendix)    Temporary  Reg. 

G-51  added 29046 

Temporary  Reg.  G-51  correct- 
ed  35410 

Temporary  Reg.  G-52  added 47191 

101-44.202    (c)(5)  revised 47197 

101-44.207    (a)(21.1)  and  (18.1) 

added;  (c)  revised 47197 

101-44.208    (b)  revised 47198 

101-44.4071    (b)  revised 47198 

101-44.4902-3040-1    Amended 47198 

101-45.316—101-45.316-4 

Correctly  removed 47534 

101-47.103-5    Revised 29893 

101-47.200    Revised 29893 

101-47.202-2    (b)(9)  added 29893 

101-47.202-7  Revised 29894 

101-47.304-5  Revised 29894 

101-47.304-13  Added 29894 

101-38—101-41  (Subchapter  G) 
Appendix  Temporary  Reg. 
G-52  corrected 50157 

Chapter  105 — General  Services 
Adminiitration 

105-54    Revised 40224 

105-56    Added 31864 

Chapter  201— Federal  Information 
Resourcet  Management  Regulation 

201-1.102    (c)(6)  added 40067 

201-1.103  (c)  (3)  and  (4)  re- 
moved;   (c)(5)    redesignated 

as  (c)(3) 28639 

201-1.403    (d)  added 40067 

201-11.001    (b)  revised 29052 

201-11.003    Revised 29052 

201-30.007  (d)  removed;  (c)  re- 
vised  29052 
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TITLE  41  Chapter  201— Con.  p^e 

201-30.007-2    Added 40067 

201-30.008  (a)  Introductory 
text   and   (1)   and   (d)   re- 

vtaed 29052 

201-30.009    RevlBed 29052 

201-30.018   Revised 29068 

201-31.001    Reviaed 29063 

201-31.006  Heading  reviaed;  (b) 
removed:  (c)  redesignated  as 

(b) 29053 

201-32.103    Removed 29053 

201-32.106  (a)  removed:  (b), 
(c),  and  (d)  redesignated  as 
(a),  (b),  and  (c):  new  (b)  and 

(c)  amended 29053 

201-32.202    Added 40067 

201-32.206  (g)(2)(iil)  Introduc- 
tory text  amended: 
(g)(2)(ill)  (A)  through  (C) 
removed 29053 


PMC 

201-41    Authority   citation   re- 
vised  28639 

201-41.005    Added 28639 

Chapter     201     (Appendix     A) 
Temporary  Reg.  18,  Supp.  2 

added 47199 

Temporary  Reg.  10,  Supp.  2 
added 62424 

Title  4,1—PropotMl  RuU»: 

101-1 28895 

101-fl B3022 

101-41 37008 

106-1 288M 

201-1 20010,  30700,  32086 

201-2 30700.  32088 

201-23 80700,  32088 

201-24 30700,  32088 

201-30 20010 

201-32 20010 

201-46 48947 


TITLI  42— PUBLIC  HEALTH 

Chapter  I— Public  H«olth  S«rvlM,  D«- 
IMrtnMnt  off  HooHh  and  Human 
Sorvlcos 

PMC 

57.202    Amended 46549 

67.204   Heading     revised:     (c) 

added 46649 

57.206    (aXlKlv)     revised:     (d) 

added 46649 

67.213a    Revised. 46549 

57.215    (a)        revised:        OVSB 

niunber 46649 

OMB  number  corrected. 49824 

57.216a    (d)       revised:       OMB 

number 46560 

57.302    Amended 46554 

57.304    Heading      revised:      (c) 

added 46554 

57.306    (c)  added 46554 

57.315    (aXl)     revised:      OMB 

number 46555 

OMB  number  corrected 49824 

S7.316a    (d)       revised:       OMB 

muntier 46555 

57.3101—57.3112  (Subpart  FF) 
Authority  citation  and  head- 
ing revised 50408 

57.3101  Revised 50408 

57.3102  Amended 50408 

57.3103  Revised 50408 

57.3104  (a),  (d).  (e),  and  (h)  re- 
vised: (c)  amended:  OMB 
numbers 50408 

57.3105  Introductory  text  and 
(a)  through  (n)  designations 
revised:  (b)  added;  new  (a) 
(3),  (5).  (6),  (10)  introducto- 
ry text,  (ill),  (iv),  (v)(A), 
(12),  and  (13)(ii)(C)  amend- 
ed: parenthetical  statement 
removed 50409 

57.3106  (a)(4)  amended;  (a)(5) 
added;  (b)  revised 50409 

57.3107  (d)  removed;  (c)  re- 
vised  50409 

57.3109    (c)  added .». 50409 

57.3 1 1 1    OMB  number 50409 

59    Court  action 49320 

74.53  Introductory  text  repub- 
lished: (b)  and  (c)  revised 48647 


ChoiHor  IV— Hoolth  Caro  nnandng 
Administration,  Dopartmont  of 
HooHh  and  Human  Sorvlcos 

Pace 
Chm>ter  IV   Nomenclature 

change 47201 

406  Addendum  corrected 38836 

405.201—405.226     (Subpart     B) 

Removed  (Regulations 
transferred  to  Part  407) 47201 

405.1310-450.1317  (Subpart  M) 

Authority  citation  revised 48647 

405.1316  (f)  Introductory  text 
republished;  (f)  (2)  and  (3) 
revised 48647 

406.1—406.6  (Subpart  A)  Head- 
ing revised 47202 

406.6  (c)  introductory  text  re- 
published: (c)  (3)  and  (4) 
amended:  (c)(5)  added 47202 

406.11  Heading  revised:  (b). 
(l)(ii),  and  (e)(2)  amended 47202 

406.12  (c)  heading  revised: 
(c)(4)  redesignated  as  (cK5) 
and  republished:  new  (cK4) 
added 47202 

406. 15  Added 47202 

406.21  (a)    and    (cK2)    revised; 

(e)  added 47203 

406.22  (a)(2)  and  (c)  revised: 
(a)(3)  added 47203 

406.23  (a)  revised;  (c)  (3).  (4) 

and  (5)  added 47203 

406.25  (b)  (1)  and  (2)  amend- 
ed  47204 

407  Added  (Regulations  trans- 
ferred from  405.201—405.226 
(Subpart  B) 47204 

412  Addendum  corrected 38835 

413  Addendum  corrected 38835 

424.66  (d)  correctly  redesignat- 
ed as  (b);  (b)  heading  cor- 
rectly revised;  (a)(3)  correct- 
ed  40231 

441.16  Added 48647 

489    Addendum  corrected 38835 

Title  42 — Proposed  Rules: 

50 45781 

57 44496.  49690 

60 44913 

405 _..  53025 

435 43320 

436 43320 

1001 51856.  52448 


< 


€ 
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CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 


TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Subtltl*  A— Office  of  th«  Secratory 
of  the  interior 

4.22    (b)  and  (c)  revised 49660 

4.24    (a)(4)  revised 49660 

4.27    (b)(  1 )  revised 49660 

4.31    Added 49661 

4.260    (a)  amended 48648 

4.1155    Revised 47694 

426    Authority      citation      re- 
vised  50535 

426.6  (b)(4)  and  (dK6)  revised 50535 

426.7  (f )  revised 50536 

426.10  (a)  and  (i)  revised 50537 

426.11  (i)(4)  revised 505371 

426.23  Redesignated  as  426.24;  •< 
new  426.23  added 50537 

426.24  Redesignated            from 
426.23 50537 

Cliapter  II — Bureau  of  Land  Manage- 
ment, Department  of  tlie  Interior 

3160    Technical  correction 49664 

3164.1    (b)  table  amended 46804 

3451.1  Technical  correction 39015 

3451.2  Technical  correction 39015 

3483.3  (b)  (1)  and  (3)  amend- 
ed  49986 

3500—3590  (Group  3500)    Head- 
ing revised 39461 

3590    Revised 39461 

3597.2    Redesignated  as  30  CIFR 

206.301 39461 

3830    Authority  citation 

added 48881 

3833.0-3    (d)  amended 48881 

3833.0-5    (j)  revised;  (p),  (q).  (r) 

and  (s)  added 48881 

3833.1-1    Heading    revised;    ex- 
isting text  designated  as  (a); 

(b)  added 48881 

3833.1-3    Revised 48881 

3833.1-4    Added 48881 

Technical  correction. 49664 

3833.2    Revised 48881 

3833.2-1    Revised 48881 

3833.2-2    Redesignated  as 

3833.2-4 48881 

3833.2-4    Redesignated        from 

3833.2-2 48881 

3833.2-3    Redesignated  as 

3833.2-5 48881 


3833.2-5    Redesignated        from 

3833.2-3 48881 

3833.2-4    Redesignated  as 

3833.2-6 48881 

3833.2-6    Redesignated       from 

3833.2-4 48881 

3833.4  (b)  amended 48882 

3833.5  (d)        amended:        (h) 
added 48882 

3850    Authority  citation 

added 48882 

3852.2    (a)  amended 48882 

3860    Authority  citation 

added 48882 

3862. 1-2    Revised 48882 

Public  Land  Order* 

960    Revoked  by  PLO  6690 49151 

1343    See  PLO  6689 47956 

5550  Revoked  in  part  by  PLO 

6692 49551 

5566  Corrected  by  PLO  6692 49551 

6687  39274 

6688  46871 

6689  47955 

6690  49151 

6691  49664 

6692  49551 

6693  49664 

6694  52424 

6697  52997 

Title  43— Proposed  Rules: 

12 44716 

2200 45782,  49824 

2810 39403 

3190 47904 

4100 _....  49584 

5450 39491 

9230 39403 

TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Federal  Emergency 
Management  Agency 

8.2    (b)(2)  and  (c)  revised:  (b)(4) 

added 47210 

11.30    (b)  revised 47211 

11.34  (c)  added 47211 

1 1.35  Amended 4721 1 

1 1.39    Removed 4721 1 

11.42    (a)  amended 47211 

11.44    Revised. 47211 


Pace 

11.48  (a),  (c).  (d),  (e)(5)  and  (h) 
introductory  text  and  (1)  re- 
vised  47211 

11.50  (c)  revised 47212 

11.51  (b)(4)  and  (c)  amended 47212 

11.54    (a)  revised 47212 

62    Appendix  B  corrected 39091 

63.7    Amended;  interim 44193 

63.17    (a)  amended;  interim 44193 

64.6    Table  amended 40427, 

43694,  44194.  46449,  47695,  47696, 
49883,  50410,  51275 

Table  corrected 47697 

65.4    Table  amended 40730, 

47813,  49883,  51553 
Table  amended;  interim 40731, 

47813,  51552 
67    Plood  elevation  determina- 
tions  40732, 

47814.  51100,  51554 

Title  44 — Proposed  Rules: 

5 51883 

13 44716 

67 38741, 

40098,  40911.  42982.  4491S,  46478. 

47831.  50491.  51568 

72 53028 

221 47232 

TITLE  45— PUBLIC  WELFARE 

Subtitle  A— Department  of  Health 
and  Human  Services,  General  Ad- 
ministration 

4  Authority  citation  revised 49552 

4.6    Added 49552 

5  Revised 47700 

Chapter  II — Office  of  Family  Assist- 
ance (Assistance  Programs), 
Family  Support  Administration,  De- 
partment of  Human  and  Human 
Services 

205    Section    authority    citata- 

tions  removed , 52712 

205.56  (a)(1)  introductory  text, 
(iv)  introductory  text  and 
(A)  revised:  interim 52712 


Chapter  III— Office  of  Child  Support 
Enforcement  (Child  Support  En- 
forcement Program),  Family  Sup- 
port Administration,  Department  of 
Health  and  Human  Services 

Pa«e 

303.72  (e)(1)  introductory  text 
and  (i)(l)  revised;  (I)(3) 
added 47710 

Chapter  VI — Notional  Science 
Foundation 

613.6    (a)  revised 42951 

Chapter  VIII — Office  of  Personnel 
Management 

801    Appendix  A  amended 45247 

Chapter  XIII — Office  of  Human  De- 
velopment Services,  Department  of 
Health  and  Human  Services 

1356.40  (b)  introductory  text, 
(1),  (3),  and  (4)  revised;  (c) 
removed;  (d),  (e),  (f),  and  (g) 
redesignated  as  (c),  (d),  (e). 
and(f) 50220 

1356.41  Added 50220 

1356.60    (c)(4)    removed;    (cK5) 

redesignated  as  (c)(4) 50221 

Title  45— Proposed  Rules: 

3 46886 

46 45661.  46745 

74 44716 

92 44716 

302 39110 

303 „ . . 39110 

304 39110 

305. . . 39110 

603 44716 

670 45 1 19 

690 45661.  46745 

1157 44716 

1174 44716 

1 184 447 16 

1234 „ 44716 

1304 41088,  47235,  49565 

1305 41088,  47235 

1306 „ 49565 

1308 41088.  47235 

1386 49332 

1386 49332 

1387 i 49332 

1388 49332 

1609 50982.  53120 
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Title  45— Proposed  Rules — Con.       Pace 

1628 40914.  41649 

2015 44716 

TITLE  46~SHIPPING 

Chapter  I — Coast  Guard,  Dapartmant 
of  Transportation 

2.01-7    (a)  table  corrected 46871 

4    Authority  citation  revised 47077 

4.03-2    Added 47077 

4.03-4    Added 47077 

4.03-5    Added 47077 

4.03-6    Added 47077 

4.03-7    Added 47077 

4.05-1    (e)  revised 47077 

4.06—4.06-60  (Subpart) 

Added 47078 

5.569    Table  amended. 47079 

16    Added 47079 

16.106    Corrected 48367 

16.370    (a)  and  (c)  corrected. 48367 

24.05-1    (a)  table  corrected 46871 

30.01-5    (d)  table  corrected 46871 

31.10-1    (b)  corrected 44011 

67    Authority  citation  revised. 41168 

67.01-1    Amended 41168 

67.17-5    (a)  and  (c)(3)  revised 41168 

67.17-7    (a)  and  (cK3)  revised 41168 

67.17-9    (a)  and  (b)  introducto- 
ry text  revised;  (c)  added 41169 

67.27-3    (b)    introductory    text 

revised:  Note  added 41169 

70.05-1    (a)  table  corrected 46871 

70.35-5    Corrected 44011 

90.05-1    (a)  table  corrected 46871 

90.35-5    Corrected 44011 

107.115    (b)(1)  corrected 44011 

175.05-1    (a)  table  corrected 46871 

188.05-1    (a)  table  corrected 46871 

188.35    (a)  corrected 44011 

194.05-9    (b)  corrected 46872 

194.05-11    (b)  corrected 46872 

Choptor  IV— Fodoral  MaritimO 
Commission 

571    Added 43698 

581.5    (a)(3)(iU)  revised 44885 

Title  46— Proposed  Rules: 

1-199  (Ch.  I) 52735 

25 43622.44617 

30 49018 

56 48657 

67 41211 

ISO 49018 


151.. 
153.. 
161.. 
164.. 
221.. 


.49^ 
.49018 
.48558 
.48557 
.44206 


390 43907.  45783.  46977.  49895 

572 48210.  50264.  52448 

580 38742.  38969 

585 44039.  49674 

586 39317 

587 44039,  49574 

588 44039,  49574 


TITLE  47— TELECOMMUNICATION 

Chapter  I — Fodoral  Communications 
Commission 


0.11    (aKlO)  revised 

0.91    (1)  added 

0.314    (g)  revised 

0.401    (b)(l)(iii)  added 

0.460    (e)  revised 

0.461  (bK2)  revised;  (fK6) 
added. 

0.465  (a),  note,  and  (c)(2)  re- 
vised; (c)(4)  and  (f)  added 

0.466  Redesignated  as  0.467 
and  new  (a)  through  (e)  re- 
vised, new  (h)  and  (J)  re- 
moved, new  (i)  redesignated 
as  (h);  new  0.466  added 

0.467  Removed;  new  0.467  rer 
designated  from  0.466  and 
new  (a)  through  (e)  revised, 
new  (h)  and  (J)  removed, 
new  (i)  redesignated  as  (h) 

0.468—0.470    Added 

1.4  (bXl)  Example  3,  (d)  Ex- 
amples 10  and  11,  and  (h) 
Example  13  corrected;  (b)(4) 
Example  7  correctly  re- 
vised  

1.786    Removed „ 

1.823    (a)  amended 

1.1102  Revised 

1.1103  Revised 

1.1104  Revised 

1.1 105  Revised 

1.1107  (b)  revised 

1.1108  (b)(4)  and  (d)  added 

1.1111  (b)  and  (c)  added 

1.1112  (a)  and  (e)  revised 

1.1114    (a)  revised 

1.1116    Existing  text  designated 

as  (a);  (b)  added 


47536 
47536 
47536 
40886 
39093 

39093 

39093 


39093 


39093 
39094 


44196 
44197 
52425 
40886 
40887 
40887 
40887 
40888 
408^ 
40889 
40889 
40889 

40889 


DECEMBER  1988 
CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 
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Pace 

1.1203    (c)  correctly  revised 44196 

1.1307    (b)    Note    correctly    re- 
vised  41 169 

2.106    Table  amended;  footnote 

NG151  added 52175 

13.12    (b)  (2)  and  (3)  revised 46454 

15   Authority  citation  revised 46616 

16.4    (u)  revised;  (x)  added 46616 

15.602—15.650  (Subpart  H)  Re- 
vised  46616 

22.2    Amended    (effective    date 

pending) 48910 

Amended 52175 

22.6    (d)  revised  (effective  date 

pending) 48910 

22.11    (a)  revised  (effective  date 

pending) 48910 

22.31    (a)(1)   introductory   text 

revised;  (f)  added 47213 

22.900    Amended 52175 

22.904  Revised 52175 

22.905  Revised 52175 

22.911    (d)  revised;  (e)  added 52175 

22.930    Added 52176 

32.14    (c)  revised 49321 

32.23    (c)  revised 49322 

32.1220    (i)  revised 49322 

32.4999  (1)  and  (m)  redesignat- 
ed as  (m)  and  (n);  new  (1) 
added;  new  (m)  revised;  new 

(n)  amended 49322 

32.5280    Added 49322 

32.6999    (b)  amended 49322 

32.7991    Removed 49322 

36  Appendix-Glossary  correct- 
ed  39095 

43.31    Removed 44197 

43.21  (e)  revised 47819 

43.22  Existing  text  designated 

as  (a);  (b)  added 44197 

43.42  (a)  introductory  text  re- 
vised  49987 

43.43  (a)  revised 49987 

64.401  Revised 47536 

64.402  Removed 47536 

64    Appendix  A  revised 47536 

Appendix  B  removed 47636 

73.202    (b)  table  amendment  at 

53  PR  35316  eff.  9-13-88 39095 

(b)  table  amended 39606. 

40890-40894,  41170,  41171,  42952, 
43203-43205,  43440,  43441,  44198, 
44404-44406,  45094,  45095.  45480- 
45483.  46086,  46087,  48648-48649, 
49323.  49987-49989,  50538,  51555- 
51557 


Pace 

(b)  table  corrected 49637 

73.593    Policy  statement 47213 

73.606    (b)  table  amended 49323 

73.3555    (a)(1)  and  (2)  revised 51781 

73.3999    Added 52426 

76.5    (X)  Note  revised 46619 

76.617    Revised 46619 

80.157    Revised 46455 

80.308    Eff.  2-1-89 48650 

80.373    Eff.  2-1-89 48650 

80.956    Eff.  2-1-89 48650 

90    Technical  correction 44144 

90.33  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

90.52  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

90.53  Petitions  for  reconsider- 
ation comment  time  ex- 
tended  40894 

94.63    (d)(4)(i)  revision  deferral 

corrected 38725 

95.1    (a)  revised 47714 

95.3    Revised 47714 

95.5    Revised 47714 

Corrected 51625 

95.7    (a)  revised 47715 

95.25  (d)(2)(ii)  revised;  (e)  re- 
designated as  (f);  new  (e) 
added;  (d)  introductory  text 
and  (2)  Introductory  text  re- 
published  477 15 

(e)(  1 )  corrected 51625 

95.29    Revised 47715 

95.39    Revised 47715 

95.51    (f)  revised 47715 

95.53  (a)  introductory  text,  (c) 
introductory  text  and  (d), 
and    (f)    introductory    text 

and  (1)  revised;  (g)  added 47715 

95.57    (b)  introductory  text  and 

(1)  revised 47716 

96.71    (a)   revised;   (e)   and   (f) 

added 47716 

(f)  corrected 51625 

95.73    (c)  revised 47716 

95.75  (g),  (h)  introductory  text, 
(i)  introductory  text,  (g),  (j), 

and  (n)  revised 47716 

95.77    (a)  revised;  (b)  removed 47716 

96.83    (b)  revised 47716 

95.89    Revised 47716 

95.103    (c)(2)  revised 47717 

95.113    (b)(2)  removed 47717 


156  LSA— UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 


TITLE  47  Chapter  I— Con.  Pw 

95.117  (b)  introductory  text 
amended:  (b)(2)  and  (c)  re- 
moved  47717 

95.121    Revised. 47717 

95.129  (b)(2)  removed:  (d)  re- 
vised  47717 

95.131  Heading  and  (a)  re- 
vised  47717 

95.133    (bK2)  revised 47717 

95.135    Heading  and  (c)  revised: 

(e)  added 47717 

95.137    Revised 47717 

95.139    Revised 47717 

95.141    Revised 47717 

95.175  Heading  and  introducto- 
ry text  revised 47717 

95.179  (b).  (d).  (e).  and  (f)  re- 
vised  47717 

Correctly  designated 51625 

95.621    Revised 47718 

95.623    (a)  corrected 52713 

95.635    (c)(2)  corrected 44144 

95.651    Added 47718 

95.661    Removed 47718 

Chapter  III — Ntrtional  T«lecommunl- 
cationt  and  Information  Adminis- 
tration, Doportmont  of  Commorco 

300.1    (b)  revised 39096 

Title  47 — Proposed  Rules: 

1 - 40918,  50045 

2 41213.52449 

22. 44207 

36 49575 

69 47838 

73 38743. 

38747.  39614-39617.  40919,  41213, 
42983.  42984.  43245,  43246,  43736, 
43909,  44208-44210,  44502-44504, 
45127,  45523,  45524.  45948,  46099, 
47235.  48663,  48664,  49335,  49336, 
49693.  50046,  51569.  S2449-S2451, 
52740-52742 

74 52742 

76 40920.  43736.  49336.  50556,  S1569 

80 41213,  44210 

90. 39114.  45128.  52449,  52743 

97 47738 

TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chaptor  1 — Fodoral  Acquisition 
Regulation 

4.602    (c)  re^^sed:  interim 43388 


Page 

4.703    (aK2)  amended;  interim 43388 

4.900—4.904        (Subpart        4.9) 

Added:  interim 43388 

5.205    (a)  revised:  interim 43389 

8.302    (d)  added:  interim 43389 

9.505-3    Heading    revised:    text 

amended;  interim 43389 

9.507    (a)  and  (b)  introductory 

text  revised;  interim 43390 

13.203-1    (f )  amended;  interim....  43390 

13.205    (a)  revised;  Interim 43390 

14.201-6    (g)     redesignated     as 

(gKl):  (gK2)  added 43390 

14.205-5  (a)  amended;  inter- 
im  43390 

15.407  (e)  redesignated  as 
(e)(1):  (e)(2)  added;  inter- 
im.  43390 

19.102    Amended;  interim 43390 

19.202-6    (a)  revised;  interim 43390 

19.501    (gK2)  revised;  interim 43390 

19.502-2  (b)  amended;  inter- 
im  43390 

19.502-3  (a)(3)  amended;  inter- 
im  43390 

19.503    (d)  amended;  interim 43390 

19.506    (a)  amended;  interim 43390 

19.508    (e)  revised;  interim 43390 

19.806-1  (a)  and  (b)  redesignat- 
ed as  (b)  and  (c);  new  (a) 

added;  interim 43390 

25.101    Amended 53340 

25.105    (e)  added 53340 

25.304    (a)  revised;  (e)  and  (f) 

removed;  interim 43390 

25.400  (a)  and  (b)  amended;  (c) 
added 53340 

25.401  Amended 53340 

25.402  (a)(1)  amended;  (a)  (3) 
and  (4)  redesignated  as  (a) 
(4)  and  (5);  new  (a)(3) 
added 53341 

28.106-3  (a)  amended;  inter- 
im  43391 

33.101    Amended;  interim 43391 

33.104  (a)  revised:  (e),  (f)  and 
(g)  redesignated  as  (f),  (g) 
and  (ii);  new  (e)  added;  in- 
terim  43391 

36.501    (b)  revised;  interim 43392 

37.000    Amended;  interim 43392 

37.101  (d)  amended;  (e)  re- 
moved; (f )  through  (j)  redes- 
ignated as  (e)  through  (i); 
interim 43392 
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37.200—37.207     (Subpart     37.2) 

Revised;  interim 43392 

45.505    (c)  revised;  interim 43394 

52.204-3    Added;  interim 43394 

52.214-3    Revised;  interim 43394 

52.214-13    Amended;  interim 43394 

52.215-8    Revised;  interim 43394 

52.215-17    Amended;  interim 43394 

52.225-3    Amended 53341 

52.233-2    Revised;  interim 43394 

52.236-13    (b)    amended;    inter- 
im  43395 

53.103    Revised;  interim 43395 

53.105    Revised;  interim 43395 

53.204-2    Revised;  interim 43395 

53.228    (1)  revised;  interim 43395 

53.301-279    Revised;  interim 43396 

53.301-281    Revised;  interim 43397 

53.301-1415    Revised;  interim 43398 

Chaptor  2 — Doportmont  of  Dofonso 

201.403    (a)  revised 46457 

204.500—204.503  (Subpart  204.5) 

Added 51559 

204.670-2    Corrected 50413 

204.670-4    Corrected 50413 

204.671-3    (d)  (6)  and  (7)  cor- 
rected  50413 

204.671-4    (c)  and  (e)  correct- 
ed  50413 

204.671-5    (b)  amended 43205 

(b),  (c),  (d).  (e).  and  (f)  cor- 
rected  50413 

204.672-1    Corrected 50414 

204.672-5    (b).  (c).  (d),  and  (e) 

corrected 50414 

204.672-6    Corrected 50414 

204.673-1    Correctly  added 50414 

204.673-2    Correctly  added 50414 

204.673-3    Correctly  added 50414 

204.673-4    Correctly  added 50415 

204.903  (Subpart  204.9) 

Added 43205 

206.302-3    Added 51560 

213.106    (c)  removed 50415 

215.611    (c)(S-72)  amended 46457 

215.704    Amended 50415 

215.805-5    (c)(l)(S-70)(A)       re- 
vised  50415 

215.811-78    (b)(8)  amended 46457 

215.873    Revised .f..  46457 

216.203-4    (a)   and   (b)   amend- 
ed  46458 

217.204    Added 50415 

219.000    (a)(S-70)  amended 51560 


Page 

219.202-5  Regulation  at  53  FR 
20628  confirmed:  (b)  amend- 
ed; (c)  removed 50415 

219.301-70    Regulation     at     53 

PR  20628  confirmed 50415 

219.302    Regulation   at    53    FR 

20628  confirmed 50415 

219.501    Regulation   at   53   FR 

20629  confirmed 50415 

219.502-3    Regulation  at  53  FR 

20629  confirmed 50415 

219.502-72    Regulation     at     53 

FR  20629  confirmed 50415 

219.505-70    Regulation     at     53 

FR  20629  confirmed 50415 

219.506    Regulation    at    53    FR 

20629  confirmed 50415 

219.508    Regulation    at   53    FR 

20629  confirmed;  (e)  added 50415 

219.602-3    Regulation  at  53  FR 

20629  confirmed 50415 

219.703  Regulation    at    53    FR 

20629  confirmed 50415 

219.704  Regulation    at    53    FR 

20630  confirmed 50415 

219.705-4    Regulation  at  53  FR 

20630  confirmed 50415 

219.708    Regulation    at    53    FR 

20630  confirmed 50415 

219.7000  Regulation  at  53  FR 
20630  confirmed 50415 

219.7001  Regulation  at  53  FR 
20630  confirmed 50415 

219.7002  Regulation  at  53  FR 
20630  confirmed 50415 

222.7200    (a)  amended 51560 

225.7304    (c)(l)(i)(C)  amended....  51560 

225.7601    Amended 50415 

225.7607    Removed 50416 

227    Technical  correction 44975 

227.470—227.481-2  (Subpart 

227.4)    Revised;  interim 43699 

227.471    Corrected 50416 

227.472-1    (a)  corrected 50416 

227.472.3    Introductory        text 

and  (a)(l)(iv)  corrected. 50416 

227.473-2    (b)(3)  added 51560 

227.475-2    (b)  corrected 50416 

227.475-3    Corrected 50416 

227.481-2    (b)(4)  corrected 50416 

231.205-1    Added;  interim 51561 

231.205-38    Revised 51561 

235.007    (S-70)  added 50416 

237.204    (S-70)  removed;  (S-71) 

redesignated  as  (S-70) 50416 


158 


ISA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 


TITLE  48  Chppt*r  2— Con.  Pi«e 

237.205  Revised 50416 

237.205-70    Removed 50416 

237.205-71    Removed 50416 

237.206  Added 50416 

237.270    Removed 50416 

242.603    Revised 51561 

242.7300—242.7302  (Subpart 

242.73 )    Added 46458 

245.301    Amended 50416 

245.310    Added 50416 

245.310-1    Added 50416 

245.505-14    (a)(3)(vi)    amended; 

(a)(3)(vii)  removed 46459 

(a)(1)     (iv).     (V),     and     (vii) 

amended 51561 

245.607-72    (e)  amended 46459 

245.608-70    (b),  (c),  (d).  (e)  and 

(f )  amended 46459 

245.610-1  (a)(l)(vlll)  amend- 
ed  46459 

245.612-3    Added 61661 

247.372  Heading  revised 46469 

247.373  Heading  and  text 
amended 46459 

248.201    (a)(2)         Introductory 

text,  (1).  and  (il)  removed 51561 

252    Technical  correction 44975 

252.204-7005    (a)  amended 50417 

252.204-7007    Introductory  text 

corrected 50417 

252.204-7008    Added 51561 

252.219-7005    Regulation  at  53 

PR  20626  confirmed 50417 

252.219-7006    Regulation  at  53 

PR  20626  confirmed 50417 

252.219-7007  Regulation  at  53 
PR  20626  confirmed;  head- 
ing corrected 50417 

252.219-7008    Regulation  at  53 

PR  20626  confirmed 60417 

252.219-7009    Regulation  at  53 

PR  20626  confirmed 60417 

252.219-7010    Regulation  at  63 

PR  20628  confirmed 60417 

252.226-7000    Regulation  at  53 

PR  20630  confirmed 60417 

252.226-7001    Regulation  at  53 

PR  20630  confirmed 60417 

262.227-7013  Revised;  inter- 
im  43709 

Regulation   at   63   PR   43709 
confirmed;  corrected 60417 

252.227-7018  Revised;  inter- 
im  43714 


Regulation   at   63   PH   43714 
confirmed 50417 

252.227-7019  Revised;  inter- 
im  43714 

Regulation    at    53    PR    43714 
confirmed 50417 

252.227-7020  Republished:  in- 
terim  43714 

Regulation   at   53   PR   43714 
confirmed;  corrected 60417 

252.227-7021  Revised;  inter- 
im  43715 

Regulation   at   63   PR   43714 
confirmed 50417 

252.227-7022—252.227-7024 

Republished;  interim 43715 

262.227-7022  Regulation  at  53 
PR  43715  confirmed;  cor- 
rected  50417 

252.227-7023    Regulation  at  53 

PR  43716  confirmed 60417 

252.227-7024    Regulation  at  53 

PR  43715  confirmed 50417 

252.227-7026—252.227-7027 

Republished;  Interim 43715 

262.227-7026    Regulation  at  53 

PR  43715  confirmed 50417 

262.227-7027    Regulation  at  53 

PR  43715  confirmed 60417 

252.227-7028  Revised;  inter- 
im  43715 

RegvQation   at   53   PR   43715 
confirmed;  (a)  corrected 50417 

252.227-7029  Revised;  inter- 
im  43716 

Regulation    at    53    PR    43716 
confirmed 60417 

252.227-7030  Revised;  inter- 
im  43716 

Regulation   at   63   PR   43716 
confirmed 50417 

252.227-7031  Revised;  inter- 
im  43716 

Regulation   at   53   PR   43716 
confirmed 50417 

252.227-7032—252.227-7034 

Republished;  interim 43716 

252.227-7032    Regulation  at  63 

PR  43716  confirmed 60417 

262.227-7033    Regulation  at  63 

PR  43716  confirmed 60417 

262.227-7034    Regulation  at  53 

PR  43716  confirmed 50417 

252.227-7035  Removed;  inter- 
im  43709 
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252.227-7036    Revised;        Inter- 
im  43716 

Regulation   at   53   PR   43716 

confirmed 50417 

252.227-7037  Republished;  in- 
terim  43716 

Regulation   at   53   PR   43717 

confirmed;  corrected 60417 

262.227-7038  Removed;  inter- 
im  43709 

252.245-7000    Added 50417 

253.105    Added 46469 

253.170    Amended 46459 

253.270    Removed. 46459 

Amended 50417 

253    Editorial  Note  amended 46459 

270.602  Heading  and  (b)  re- 
vised; (a)  amended;  (c)  and 

(d)  added 50417 

Chapter  2  Unpublished  DAR 
Supplement  No.  1  amend- 
ed  46459 

Appendix  T  revised 60417 

Choptar  3— D«partm«nt  off  H*alth 
and  Human  S«rvlc«s 

301.304    (d)  table  amended 43206 

301.602-3    Added 43206 

302.100    Amended 43207 

304.170    Removed 43207 

305.102    Removed 43207 

306.303  (Subpart  306.3) 

Added 43207 

306.601    Amended 43207 

307.106-2  (a)  (1)  and  (2) 
amended;  (a)  (3),  (4),  and  (9) 
revised;  (a)(ll)  removed;  (a) 
(12)  through  (16)  redesig- 
nated as  (a)  (11)  through 
(14);  new  (a)  (11)  and  (12) 

amended 43207 

(a)(9)  heading  corrected 44551 

315.406-5  (a)(2)(xv)  amended: 
(a)(2)  (xvi)  and  (xviii)  re- 
moved; (a)(2)(xvii)  redesig- 
nated    as     (a)(2)(xvi)     and 

amended 43207 

315.408    Amended 43208 

317.206    Amended.. 43208 

317.7100—317.7102  (Subpart 

317.71)    Revised 43208 

319.870  (a)  (2)  and  (4)  amend- 
ed  43208 

332.902—332.905  (Subpart  332.9) 

Added 43208 


Page 

332.905    (a)(2)(U)  and  (b)(3)  cor- 
rected  44551 

339.7001  Introductory  text,  (a), 

and  (b)  amended 43208 

339.7002  (a)  and  (b)  (2)  and  (3) 
amended 43208 

342.7200—342.7206-3      (Subpart 

342.72)    Removed 43209 

352.242-72—342.242-79 

Removed 43209 

Chapter  5 — Ganaral  Services 
Administration 

601.106    Table  amended  (OMB 

numbers) 51107 

519.701  Temporary    Reg.    AC- 

88-3  added. 48911 

619.702  Temporary    Reg.    AC- 

88-3  added 48911 

519.704    Temporary    Reg.    AC- 

88-3  added 48911 

519.706-2    Temporary  Reg.  AC- 

88-3  added 48911 

519.705-4    Temporary  Reg.  AC- 

88-3  added 48911 

619.705-5    Temporary  Reg.  AC- 

88-3  added 48912 

519.705-6    Temporary  Reg.  AC- 

88-3  added 48912 

519.706-70    (b)  and  (d)  correct- 
ed  39096 

Temporary      Reg.      AC-88-3 

added 48912 

619.708    Temporary    Reg.    AC- 
88-3  added 48913 

519.770-1    (b)(l)(i)  corrected 39096 

Temporary      Reg.      AC-88-3 

added 48913 

619.770-3    Temporary  Reg.  AC- 
88-3  added 48913 

622.4    Revised 51108 

522.303    Removed 51 108 

522.302    Revised 51108 

552.219-72    Temporary         Reg. 

AC-88-3  added 48913 

552.222-70—552.222-80 

Removed 51108 

552.222-81    Revised 51109 

663.173    (c)  table  amended...., 51109 

553.270-1    Revised 51109 

553.270-3    (c)  revised 51109 


20-1't5  (12)  0  -  89  -  6 
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TITLE  48— Con. 

Chaptar  7 — Ag«nqr  for  fntomotlonal 
Dovoloemont 

Pite 
701.105    Revised  (OMB 

number) 50630 

702.170-13    (c)(4)  amended 50630 

728.302    Removed 50630 

728.305  Redesignated  as 
728.305-70  and  heading  re- 
vised  50630 

728.305-70  Redesignated  from 
728.305  and  heading  re- 
vised  50630 

728.307-2    Revised 50630 

728.309    Added 50630 

728.313    Added 50630 

728.370  Removed 5063 1 

731.205-6  (a)(2)  and  (3X1)  re- 
vised  50631 

731.371  (c)(1)  revised 60631 

731.772    (cKl)  revised 50631 

733.7002  (b)  removed;  (c)  and 
(d)  redesignated  as  (b)  and 

(c)  and  amended 50631 

733.7003  (d)  amended 50631 

733.7004  (b)  amended 50631 

733.7005  (a)  and  (b)  amended 50631 

733.7007  (a)  Introductory  text 

and  (b)  amended 50631 

733.7008  (a)  and  (b)  amended 50631 

736.603    Amended 60631 

742.770    Amended 60631 

752.228-70    Removed 60631 

752.228-3    Added 60631 

752.228-7    Added 60632 

752.228-9    Added 60632 

752.7001    Amended 60632 

752.7014    Revised 60632 

752.7028    Amended 60632 

752.7031    Amended 50632 

753    Revised 60632 

Chapter  7  Appendix  B  re- 
moved  56633 

Appendixes  D  and  J  amend- 
ed  50633 

Choptor  8 — Votorons  Administration 

807    Added 43210 

852.207-70    Added 43211 

Correctly  designated  and  cor- 
rected  46872 

852.207-71    Added 43212 

Correctly  designated  and  (a) 

and  (b)  corrected 46872 

852.207-72    Added 43212 


Pace 

Correctly  designated  and  cor- 
rected  46872 

Correctly  designated 48615 

Cliaptor  9 — Doportmont  of  Enorgy 

927  Authority  citation  re- 
vised  51278 

927.370    Added 61278 

Chapter  16 — Offico  of  Porsonnol 
Monogomont  Fodoral  Employoot 
Hooltfi  Ronofits  Acquisition  Rogu- 
lotion 

1602.170-9  Redesignated  as 
1602.170-10:  new  1602.170-9 

added 51783 

1602.170-10  Redesignated  as 
1602.170-11;  new  1602.170-10 
redesignated  from  1602.170- 

9 51783 

1602.170-11    Redesignated  from 

1602.170-10 51783 

1632.111    Removed 51784 

1632.170—1632.172    Added 51784 

1652.232-70  Redesignated  as 
1652.232-72;  new  1652.232-70 

added 51784 

1652.232-71    Added 51784 

1652.232-72    Redesignated  from 

1652.232-70 -51784 

Choptor  18 — Notional  Aoronoutics 
ond  Spoca  Administration 

1804.103    Revised 51340 

1804.404-70    Added 51340 

1804.676    Amended 51340 

1804.7401      (Subpart      1804.74) 

Removed 51340 

1807.7001      (Subpart      1807.70) 

Heading  revised 51340 

1808.002-76    Added 61340 

1808.304-572    (a)(2Kll)   and   (4) 

amended 61340 

1808.305    Amended 51340 

1808.309    (a)        through        (1) 

amended 51340 

1808.870    Added 61340 

1809.670        (Subpart        1809.6) 

Added 61341 

1810.011    Revised 51341 

1810.011-70    Added 61341 

1812.104-70    (d)  and  (e)  added 51341 

1813.205    Revised 51341 
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1814.201-6    Added 81341 

1814.201-670    Added 51341 

1815.106    Removed 61341 

1815.106-2    Removed 61341 

1815.406-2    Added 61341 

1815.406-4    Revised 51341 

1815.406-5    Revised 61342 

1815.407-70    (c)      through      (1) 

added 61342 

1815.413-2    (b)  revised 62713 

1815.708    Added 61342 

1815.708-70    Added 61342 

1815.1003      (Subpart      1815.10) 

Heading  revised 51342 

1816.202    Added 51342 

1816.202-70    Added 51342 

1816.203-4    (a)         Introductory 
text,   (1),   and  (2)   and  (g) 

amended 51342 

1816.207    Added 51342 

1816.207-70    Added 51342 

1816.307    Revised 51343 

1816-307-70    Revised 51343 

1816.405    Revised 61343 

1816.405-70    Added 51343 

1816.603-4    Added 51343 

1816.603-470    Added 61343 

1817.204    (a)  amended 51343 

1819.170        (Subpart        1819.1) 

Added 51343 

1819.708    Added 51343 

1819.708-70    Added 51343 

1819.809-1    Revised 51344 

1823.303-70    Revised 51344 

1823.7004    (e)  and  (f )  added 51344 

1825.405    Revised 51344 

1825.407    Added 51344 

1825.407-70    Added 51344 

1825.605    Added 51344 

1825.605-70    Added 51344 

1825.703    (a)   and   (b)   designa- 
tion removed ; 51344 

1825.904    Added.... 51344 

1825.903-70    Redesignated       as 

1825.904-70 51344 

1825.904-70    Redesignated  from 

1825.903-70 51344 

1827.303    Added 51344 

1827.373    Heading,        (a)        (1) 
through   (3)   revised;   (a)(4) 

added 51344 

1827.374-1    (d)  amended 51345 

1827.374-4    (a)(2)  amended 51345 

1827.404  (e)(1)  amended 51345 

1827.405  (a)  (1)  and  (2)  amend- 
ed  51345 


Pace 

1827.409    (e).  (f ),  (g)  and  (h)  re- 
vised  61346 

1828.001    Added;  interim 46096 

1828.101  Added 51346 

1828.101-70    Added 61346 

1828.306    (b)(2)     and     (11)     re- 
vised  61346 

1828.309    Amended 61346 

1828.370    (a)        revised;        (c) 

added 61345 

1828.373    Added;  interim 46096 

1831.303   (Subpart   1831.3)    Re- 
moved  47956 

1831.703  (Subpart  1831.7)    Re- 
moved  47966 

1833.103  Revised 51346 

1833.104  Revised 51346 

1836.570—1836.57002      (Subpart 

1836-5 )    Added 5 1346 

1837. 1 10    Added 5 1346 

1837.110-70    Added 51346 

1842.803    (c)(5)  amended 51347 

1842.7001—1842.7003      (Subpart 

1842.70)    Revised 51347 

1848    Revised 51347 

1852. 102  Removed 51348 

1852.102-2    Removed 51348 

1852.103-70    Revised 51348 

1852.203-70    Revised 51348 

1852.204-70    Revised 51348 

1852.204-71    Revised 51348 

1852.204-72    Revised 51349 

1852.204-73    Removed 51349 

1852.204-74    Added 51349 

1852.204-75    Added 51349 

1852.208-70    Added 51349 

1852.207-71    Added 51349 

1852.208-72    Added 51349 

1852.208-73    Added ^ 51349 

1852.208-74—1852.208-77 

Added 51350 

1852.208-78—1852.208-80 

Added 51351 

1852.208-7002-1852.208-7012 

Removed 51351 

1852.208-81    Added 51351 

1852.208-83    Added 51352 

1852.209-70    Revised 51352 

1852.209-71    Revised 51352 

1852.209-72    Added 51352 

1852.210-70    Revised 51352 

1852.210-71    Added 51352 

1852.210-72    Added 51353 

1852.210-75    Added 51353 

1852.212-13    Removed 51353 
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1852.212-70    Revised 61363 

1862.212-72    Revised 61363 

1862.212-73    Added 61353 

1852.212-74    Added 51354 

1852.214-70    Added 51364 

1852.214-71    Added 51354 

1852.214-72    Added 51364 

1852.215-2    Removed 51354 

1852.215-12    Removed 51364 

1852.215-70    Revised 51364 

1852.215-71    Revised 61364 

1852.215-73    Revised 61354 

1852.216-74    Added 51354 

1852.215-75    Added 51366 

1852.215-76    Added 61366 

1852.215-77    Added 51366 

1862.215-78    Added 51365 

1852.215-79    Added 61355 

1852.216-80    Added 61355 

1852.216-7    Removed 61356 

1852.216-13    Removed. 51355 

1852.216-70    Added 51356 

1852.216-71    Added 51356 

1852.216-72    Added 51357 

1862.216-73    Added 61367 

1852.216-74    Added 51367 

1852.216-75    Added 51367 

1852.216-76    Added 51367 

1862.216-7001—1852.216-7007 

Removed 51357 

1852.216-78—1852.216-80 

Added 51367 

1852.216-81—1852.216-87 

Added 51358 

1852.217-70    Revised 51359 

1852.219-70—1852.219-71 

Removed 51359 

1852.219-72—1852.219-73 

Added 51359 

1852.222-71    Revised 51359 

1852.223-70    Revised 51359 

1852.223-7 1    Revised 61360 

1852.223-72    Revised a 61360 

1852.223-73    Revised 51360 

1852.225-71    Revised 51360 

1852.225-72    Revised 61360 

1852.225-73    Revised 51360 

4852.227-1 1    Removed. 51360 

1852.227-14    Removed 51360 

1852.227-19    Removed 51360 

1852.228-70    Revised 61360 

1852.228-71    Revised 61362 

1852.228-72    Revised 51363 

1852.228-73    Revised 51364 

1852.228-74    Revised 61364 


PMe 

1852.228-75    Revised 51364 

1862.228-76    Added:  Interim 45096 

1862.228-77    Added. 61364 

1862.228-470    Removed 51360 

1862.236-73    Added 51364 

1852.236-74    Added 51365 

1852.237-70    Added 61366 

1852.242-71    Added 51385 

1852.242-72    Added 81365 

1852.250-70    Introductory    text 

amended 51366 

1852.250-71    Introductory    text 

amended 51366 

Chapt«r  24^D«portm«nt  of  Housing 
and  Urbon  Dovolopmont 

2401  Authority  citation  re- 
vised  46633 

2401.403    Amended      (effective 

date  pending) 46533 

2401.602-3    Added        (effective 

date  pending) 46533 

2401.602-70  Removed  (effec- 
tive date  pending) 46533 

2402.101    Amended      (effective 

date  pending) 46534 

2406.304-70    (a)(1)         amended 

(effective  date  pending) 46534 

2409  Authority  citation  re- 
vised  46534 

2409.504  (a)(5)  revised;  (b)  re- 
moved; (c),  (d)  and  (e)  redes- 
ignated as  (b),  (c)  and  (d); 
new  (b)(1)  amended;  new  (d) 
revised  (effective  date  pend- 
ing)  46534 

2409.508    Added  (effective  date 

pending) 46634 

2409.508-1—2409.508-2    Added 

(effective  date  pending) 46534 

2412  Added  (effective  date 
pending) 46534 

2413  Authority  citation  re- 
vised  46534 

2413.107  (Subpart  2413.1) 
Added  (effective  date  pend- 
ing)  46535 

2413.506—2413.505-2  (Subpart 
2413.5)  Added  (effective 
date  pending) 46535 

2414.406-3  (e)(3)  amended  (ef- 
fective date  pending) 46535 

2415.407    Added  (effective  date 

pending)... 46536 
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2415.411    Added  (effective  date 

pending) 46535 

2415.411-70    Added      (effective 

date  pending) 46535 

2416.405    Revised         (effective 

date  pending) 46535 

2416.504    Added  (effective  date 

pending) 46535 

2417    Added      (effective      date 

pending) 46535 

2419.503  (a)  heading  revised; 
(a)  text  amended  (effective 
date  pending) 46535 

2422    Added      (effective      date 

pending) 46535 

2424  Authority  citation  re- 
vised  46536 

2424.202-70    Added      (effective 

date  pending) 46536 

2426  Added  (effective  date 
pending) 46536 

2427  Added  (effective  date 
pending) 46536 

2432    Revised    (effective     date 

pending) 46536 

2434    Added      (effective      date 

pending) 46537 

2437.101—2437.110  (Subpart 
2437.1)  Added  (effective 
date  pending) 46537 

2442    Added      (effective      date 

pending) 46537 

2446    Added      (effective      date 

pending) 46537 

2451  Added  (effective  date 
pending) 46538 

2452  Added  (effective  date 
pending) 46538 

2453  Added  (effective  date 
pending) 46543 

2470  (Subchapter  U)    Removed 

(effective  date  pending) 46544 

Choptor  28 — Doportmont  of  Justice 

2801.301    (c)  amended 49665 

2801.602-3    Added 49665 

2801.602-70    (a),  (b).  (c),  and  (d) 

revised 49665 

2801.603    (b)(2)  amended 49665 

2804.70    Removed 49665 

2806.501    (b)  amended 49666 

2845    Added 49666 

2852.105-70    (b)  amended 49666 

2852.232-79    Amended 49666 


Title  48 — Proposed  Rules: 

Page 

14 41635,46792 

16 41636.46792 

H28 44564.  48614.  53279,  53361 

31 41627,  41630 

32 53364 

47 46742 

52 44664, 

46742.  46792.  63361,  63364 

63 44664.  48495.  53361 

203 49694,52744 

209 52744 

214 41390 

215 41390 

219 49577 

222 38749 

226 49677 

232 43738 

242 43738 

245 43738 

247 38753 

252 38753. 

43738.  48212.  49577,  49694,  52744 

512 47551 

546 47551 

552 45293.  47551 

932 45294 

952 45294 

1837 50047 

TITLE  49— TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transportation 

40    Added;  interim 47004 

89    Revised;  eff.  1-23-89 51238 

92.9    (a)  revised 51279 

Chapter  I — Research  and  Special 
Programs  Administration,  Depart- 
ment of  Transportation 

199    Added 47096 

Chapter  II — Federal  Railroad  Admin- 
istration, Department  of  Transpor- 
tation 

209    Authority      citation      re- 
vised  52920 

209.1    Introductory    text,     (a), 

(b)  and  (c)  amended 52920 

209    Appendix  A  revised 52920 

213.15    (a)  designation  and  (b) 

removed;  section  amended 52924 

213    Appendix  B  revised 52924 

215.7    Amended 52925 


164  LSA— LIST  OF  CFR  SEaiONS  AFFECTED 

CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 


DECEMBER  1988 
CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 


TITLE  49  Chapter  II— Con.  Page 

215  Appendix  B  revised 52925 

216  Authority      citation      re- 
vised  52927 

217  Authority      citation      re- 
vised  47131 

217.5    Amended 52927 

217.13    (d)  tntroductory  text  re- 
vised: (d)(5)  added 47131 

217  Appendix  A  revised 52927 

218.9    Amended 52928 

218.41    Revised 52928 

218  Appendix  A  revised 52928 

219.3    (c)  added 47128 

219.9    (a)(1)  revised:  (a)(5)  re- 
designated as  (a)(7):  (a)  in- 
troductory text  and  new  (7)^ 
republished;  (a)  (5)  and  (6) 
added 47128 

( d )  amended 52928 

219.102    Added 47128 

219.601—219.609     (Subpart    G) 

Added 47128 

219.701—219.711     (Subpart     H) 

Added 47130 

219  Appendix  A  amended 47131 

Appendix  B  revised 47819 

Appendix  A  revised...^ 52928 

220.7    Amended 52930 

220  Appendix  C  revised 52930 

221.7    Amended 52930 

221  Appendix  C  revised 52930 

223.7    Amended 52930 

223    Appendix  B  revised 52930 

225.5    Introductory  text  and  (b) 

introductory     text     repub- 
lished: (b)(2)  revised 48548 

225.19    (b)  and  (c)  amended 48548 

225.29    Amended 52931 

225    Appendix  A  revised 48548 

Appendix  B  revised 52931 

228    Authority      citation      re- 
vised  52931 

228.21    Revised. 52931 

228.23    Revised. 52931 

228  Appendix  B  added 52931 

229.7    (b)  amended 52931 

229  Appendix  B  revised 52931 

231.0    Amended 52933 

231  Appendix  A  added 52933 

232  Authority      citation      re- 
vised  52934 

232.0    Amended 52934 

232  Appendix  A  revised 52934 

233.11    Amended 52936 

233  Appendix  A  added. 52936 


Pace 
235.9    Amended 52936 

235  Appendix  A  added 52936 

236.0    Heading      revised;       (f) 

added 52936 

236  Appendix  A  revised 52936 

Chapter  III— Federal  Highway  Ad- 
minlttration.  Department  of  Trans- 
portation 

383.5    Amended 39050 

383.51    (b)  revised:  (d)  added 39050 

383.72    Added 39051 

383.131    (a)(1)  revised. 39051 

385    Revised 50968 

386.72    (b)(2)  revised 50970 

387  Authority  citation  re- 
vised  47543 

387.41    Revised 47543 

390.5    Amended 39051.  47543 

390.21    (b)(4)  revised 47543 

390.27    Revised 47543 

391.2    (c)  reinstated 47544 

391.15    (c)  revised 39051 

391.41    (b)(12)  revised 47154 

391.43  (c)  and  (e)  amended 47154 

391.81—391.123      (Subpart      H) 

Added 47151 

392.5    (aK2)  revised 39052 

393    Authority       citation      re- 

yjgO^ 49384 

393.1-393.5    (Suibpi^ArRf^^^^ 

vised 49384 

393. 1 1    Revised 49385 

393.12-393.16    Removed 49385 

393. 18  Removed 49397 

393.19  Revised 49397 

393.24  (c)  footnote  amended 49397 

393.25  (c)  introductory  text, 
(2).  (3),  and  (d)  introductory 
text  amended:  (e)  removed: 
(f)  and  (g)  redesignated  as 

(e)  and  (f ) 49397 

393.26  (d)  removed:  (e)  red^ig- 
nated  as  (d);  (b)  and  (c)  re- 
vised  49397 

393.27  Revised 49397 

393.28  Revised 49397 

393.31    Existing  text  designated 

as  (a)  and  (b);  new  (b)  re- 
vised  49397 

393.41  (a)  revised. 49398 

393.42  Amended. 49398 

393.44  Revised :.  49400 

393.45  (b),  (c).  and  (d)  revised 49400 
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Page 
393.46    (f)  added 49400 

393.50  (a)  revised;  (c)  re- 
moved  49400 

393.51  (c)     introductory     text, 

(d)  introductory    text,    and 

(e)  amended:  (g)  removed 49400 

393.67    (f)  revised 49400 

393.69    (a)     introductory     text 

amended 49400 

393.71    (h)  (7)  and  (9)  revised; 

(i)  removed 49400 

393.75  (a)  and  (f ),  and  footnote 
1  revised:  Table  I  removed; 
Table  II  redesignated  as 
Table  1 49401 

393.76  (e)(2)(iv)  revised; 
(e)(2)(v)  removed 49401 

393.77  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b); 
new  (b)  (5)  and  (11)  re- 
vised  49401 

393.83  Revised 49401 

393.84  Revised 49401 

393.87    Revised 49401 

393.89    Amended 49402 

393.91    Revised 49402 

393.201—393.209      (Subpart     J) 

Added 49402 

394.7    (b)(ll)  added. 47154 

394.9    (b)  revised 47154 

394.20  (a)  and  (b)  amemled 47154 

395.2    (k)   correctly   designated 

as  (i) 44589 

(k)  redesignated  as  (i) 47544 

395.13    (b)(2)  revised 47544 

396  Authority  citation  re- 
vised  49410 

396.15    Heading  and  (a)  revised; 

eff .  3-7-90 49410 

Eff.   date  corrected  to   12-7- 

89 49968 

396.17    Added;  eff.  3-7-90 49410 

Eff.   date  corrected  to   12-7- 

89 49968 

396.19    Added;  eff.  3-7-90 49410 

Eff.   date  corrected  to   12-7- 
89 49968 

396.21  Added;  eff.  3-7-90 49410 

Eff.   date  corrected  to   12-7- 

89 49968 

396.23    Added;  eff.  3-7-90 49410 

Eff.   date  corrected  to   12-7- 

89 49968 

350—399  (Subchapter  B)  Ap- 
pendix G  added;  eff.  3-7- 
90 49411 
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Appendix  G  effective  date  cor- 
rected to  12-7-89 49968 

Chapter  V— National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation 

571    Petition  denied 50221 

571.301    Amended 49990 

Chapter  VI — Urban  Mass  Transporta- 
tion Administration,  Department  of 
Transportation 

604.9    (b)     (5).     (6),     and     (7) 

added 53355 

604    Appendixes      A      and      B 

added 53355 

653    Added 47174 

Chapter  V— National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation 

531.5    (a)  table  revised 39302 

Chapter  VIII— National 
Transportation  Safety  Board 

840.3    Revised 49152 

Chapter  X — Interstate  Commerce 
Commission 

1004    Revised 47219 

1011.6    (i)(l)  revised 49325 

1041  Removed 47221 

1042  Removed 47221 

1140  Authority  citation  re- 
vised  46088 

1140.2    (b)(12)(i)(D)  revised 46088 

(b)(1)  Note  15  amended:  (7) 
(i),  (ii)  introductory  text,  (B) 
through  (P),  (iii).  (12)(i)  and 
(ii)  introductory  text,  (B) 
through  (E),  and  (iii)  re- 
vised  49990 

Technical  correction 51626 

1152  Authority  citation  re- 
vised  45766 

1152.2  (h)  through  (o)  redesig- 
nated as  (i)  through  (p);  new 
(h)  added 49667 

1152.22  (d)  (3)  tlirough  (5)  re- 
designated      as       (d)       (4) 
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TITLE  49  Chapter  X— Con.  Pve 

through     (6);     new     (dK3) 

added:  (e)(2)  revised 49667 

1152.30    (a)(2)  revised. 49667 

1152.34    (c)(l)(U)  revised 46766 

(aKl).  (bK3).  (c)(1)  introduc- 
tory text,  (d)  introductory 
text.  (2).  (3).  (4).  (5),  and  (6) 

revised:  new  (e)  added 49667 

1152.36    Revised. 49668 

1152.41    (e)(2)  revised 49668 

1185  Authority  citation  re- 
vised  39097 

1185.1  Redesignated  as  1185.2; 

new  1185.1  added 39097 

(a)  and  (b)  correctly  revised 40068 

1185.2  Redesignated  as  1185.3 
and  revised:  new  1185.2  re- 
designated from  1185.1 39097 

1185.3  Redesignated  as  1185.4: 
new  1185.3  redesignated 
from  1185.2  and  revised 39097 

1185.4  Redesignated  as  1185.5: 
new  1185.4  redesignated 
from  1 185.3 39097 

1185.5  Redesignated  as  1185.6: 
new  1185.5  redesignated 
from  1185.4 39097 

1185.6  Redesignated  as  1185.7: 
new  1185.6  redesignated 
from  1185,5 39097 

1185.7  Redesignated  as  1185.8: 
new  1185.7  redesignated 
from  1185.6 39097 

1185.8  Redesignated  as  1185.9: 
new  1185.8  redesignated 
from  1185.7 39097 

1185.9  Redesignated  as 
1185.10:  new  1185.9  redesig- 
nated from  1185.8 39097 

1185.10  Redesignated  as 
1185.11:  new  1185.10  redesig- 
nated from  1185.9 39097 

1185.11  Redesignated  from 
1185.10 39097 

1201    Amended 46620 

1207.1  Removed:  new  1207.1  re- 
designated from  1207.2 40428 

1207.2  Redesignated  as 
1207.1 40428 

1249.1    Revised 40428 

TiUe  49— Proposed  Rules: 

11 45661.46745 

18 44716 

171—179  (Subchap.  C) 45868 

172 45525 


Pace 

173 „ 46525.  49895 

177 „ 39114 

200—229  (Ch.  H) 47554.  49336 

209 49695 

225 48560 

229 47657 

681 39115 

671 39751. 

40462.  40463.  40921,  44211,  44623, 
44627.  45128.  47982.  50047,  50429 

574 44632 

675 45527 

661 43467 

663 40860 

1056 60270 

1103 53029 

1136 47568 

1 152 ™ 43246.  47559 

1207 39119 

1249 39119 

1312 40922 

TITLE  50— WILDLIFE  AND 
FISHERIES 

Chapter  I — Unitad  States  Fish  and 
Wildlite  Sarvka,  Dapartmant  of 
tho  intorier 

17.11  (h)  teble  amended 43889. 

45865 

17.12  (h)  table  amended 45861 

20.104  Seasonal  hunting  ad- 
justments corrected 44589,  44695 

20.105  Seasonal  hunting  ad- 
justments corrected 44589 

20.109  Seasonal  himtlng  ad- 
justments corrected 44590 

32.12  (eK2).  (1X2)  (1)  through 
(vl).  (m)(lKiII).  (t)(2)  (1)  and 
(11).  (uKl)(iil).  (2Kiv).  and 
(3)(ill),  (wKl)  (1)  and  (11). 
(CCK2)  (11)  through  (vl). 
(UK2).  (rrKDdil).  (2)  (1)  and 
(11).  and  (3)  (i)  and  (U)  re- 
moved  43891 

(e)(1).  (m)(lKlv).  (uK2)(v). 
(gg)  (2)  through  (4).  and  (11) 
(3)  and  (4)  redesignated  as 
(e)(2),  (m)(l)(lii).  (u)(2Klv). 
(gg)  (3)  through  (5).  and  (U) 
(2)  and  (3);  new  (eKl). 
(fMllKvl).  (g)(7Kiv).  (ggK2). 
(ppK6).  (qq)(4)  (v)  and  (vl). 

(5Kvl).  and  (7)(vl)  added 43891 

(iK2)  introductory  text, 
(l)(2)(i).   (m)(l)(ll)   and  (2). 


Page 
(n)(l),  (tK2)  introductory 
text,  (w)(l)  introductory 
text.  (aa)(l).  (cc)(2)  intro- 
ductory text  and  (1). 
(hh)(4)(i).  (10)(ii)  and  (11) 
(11)  and  (iv),  (mm)(5)(vl)  and 
(7)  (1)  and  (V),  (qQ)(l)(l). 
(4)(11).  (6),  (7)  (1).  (ill),  and 
(iv).  and  (rr)(2)  introductory 
text    and    (3)    Introductory 

text  revised 43892 

32.22  (a)(4)  (i)  through  (vi), 
(h)(2)  (1)  through  (v)  and  (3) 
(1)  through  (ill),  (ff)  (1),  (2) 
and  (11).  and  (hh)(3)  (1) 
through  (iv)  removed 43893 

(d)  (2)  through  (6).  (ee)  (1) 
through  (4).  and  (ff)  (3) 
through  (10)  redesignated  as 
(d)  (3)  through  (7).  (ee)  (2) 
and  (4)  through  (6),  and  (ff) 
(1)  through  (8):  new  (d)(2), 
(ee)  (1)  and  (3)  added 43893 

(a)(4)  introductory  text,  (b)(1) 
introductory  text,  (h)(2)  in- 
troductory text  and  (3)  in- 
troductory text,  (1)  (1)  and 
(2),  (bb)(2),  new  (ff)(l)(i), 
(6K11)  and  (8)(li).  (hh)(3)  In- 
troductory text,  and 
(nn)(3)(i)  and  (5)(11)  re- 
vised  43893 

32.32  (a)(3)  (1)  through  (iv), 
(hK3)  (i)  through  (v)  and  (4) 
(1)  through  (vlli),  (1)(4)  (1) 
through  (vii)  and  (5)  (1) 
through  (X),  (n)(l),  (r)(3)  (1) 
through  (vll),  (ff)(2)  (1)  and 
(11).  (ggK4)(lll).  and  (U)(4)  (1) 
through  (vl)  removed 43893 

(d)  (2)  through  (5).  (n)  (2)  and 
(3).  (dd)  (1)  through  (4).  and 
(gg)(4)  (iv)  through  (vl)  re- 
designated as  (d)  (3) 
through  (6).  (n)  (1)  and  (2), 
(dd)(2)  (1)  through  (iv),  and 
(gg)(4)  (ill)  through  (v):  new 
(dK2),  (v)(8),  (x)(4)(ili), 
(dd)(l),  (ggK2)  (v)  through 
(vll),  and  (rr)(3)  (vi)  and  (vU) 

added 43893 

(a)(3)  introductory  text, 
(b)(1),  (h)(3)  introductory 
text  and  (4)  introductory 
text,  (i)(4)  introductory  text 
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and  (5)  introductory  text, 
(1)(3).  new  (n)  (1)  and  (2). 
(p)(2).  (r)(3)  Introductory 
text,  (V)  (2)  and  (5), 
(bb)(2)(iii).  (ff)(2)  introduc- 
tory text.  (gg)(4)(il).  and 
(U)(4)  Introductory  text  re- 
vised  43894 

Chapter  II — National  Marine  Flshor- 
ios  Service,  National  Oceanic  and 
Atmospheric  Administration,  De- 
partment of  Commerce 

216    Determinations 39743. 

45953.  50420 

Chapter  IV — Joint  Regulations 
(United  States  Fish  and  Wildlife 
Service,  Department  of  the  Interior 
and  National  Marine  Fisheries 
Service,  National  Oceanic  and  At- 
mospheric Administration,  Depart- 
ment of  Commerce);  Endangered 
Species  Committee  Regulations 

380.2    Amended 46873 

380.20  Redesignated  as  380.21: 
new  380.20  redesignated 
from  380.23  and  revised 46873 

380.21  Redesignated  as  380.22: 
new  380.21  redesignated 
from  380.20 46873 

380.22  Redesignated  as  380.23: 
new  380.22  redesignated 
from  380.21 46873 

380.23  Redesignated  as  380.20 
and  revised:  new  380.23  re- 
designated from  380.22 46873 

380.24—380.26    Added 46873 

Chapter  VI — Fishery  Conservation 
and  Management,  Notional  Ocean- 
ic and  Atmospheric  Administration, 
Department  of  Commerce 

601.37  (Subpart  D)    Added 39304 

611    Inseason  adjustments 52714 

611.50    (b)(4)(ii)  amended. 39477 

Technical  correction 43319 

625    Added 39477 

Technical  correction 43319 

640.2    Corrected 39581 


4 


168 


LSA— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  3  THROUGH  DECEMBER  31,  1988 


TITLE  50  Chaptar  VI— Con.  pace 

642    Temporary  regulations 39097, 

40231.  47718.  49325.  51280 

642.21  (a)(2)  amended;  interim 
emergency  eff .  to  2-1-89 45098 

644.7    (e)  amended;  eff.  to  12- 

26-88 45099 

644.24    (c)  added;  eff.  to  12-26- 

88 45099 

652    Temporary  regulations 50970 

655    Specifications 43718 

Specifications  corrected. 45854 

658    Fishery  management 

plan 49992 

658.22  Existing  text  redesig- 
nated as  (a);  new  (b)  added; 
emergency  eff.  to  2-2-89 45271 

Figure  1  revised 45273 

(b)  corrected 46745 

663    Restrictions 39606 

663.4  Existing  text  designated 

as  (a);  (b)  added 47957 

663.7    (q)  amended;  (r)  added 47957 

672    Inseason  adjustments 52714 

672.2    Amended 44011 

672.5  (b)(3)(v)  amended 44012 

672.23  (b)  revised 44012 

675    Inseason  adjustments 38725. 

39097.  40894.  47545.  49552 

Temporary  regulations 39479, 

39744.  47544.  49994 
Inseason  adjustments  correct- 
ed  39718 

681.4    (bK2)(xxi)  revised. 52999 


681.5  (a)  (3).  (4)  and  (5) 
amended;  (b)(2)(x).  (4)  and 
(5)  and  (c)(4)  (ill)  and  (iv) 
removed;  (bK2)  (viU)  and 
(ix),  (c)  introductory  text, 
(3),  (4)  introductory  text,  (i) 
and  (11)  revised 52999 

681.24  (c)  introductory  text 
and  (1)  revised;  (c)(3) 
added 52999 

Title  50— Proposed  Rules: 

16 45784 

17 38969, 

39617.    39621.    39626,    40479,    45788. 

46479.  52452.  52745.  52746,  53030 

18 45788 

20 45296 

23 38755 

33 44043 

216 40246 

270 51284 

301 43909 

602 53031 

611 44047. 

46482,  46890.  47993.  47998 

646 42985.  44976 

652 48002 

651 39627,  44975,  45301.  47299 

655 43741.  45854 

661 41214 

663 41214,  46890 

671 52749 

672 47993 

675 47998 
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Additions  to  Table  I,  January  through  Docombor  1988 

This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  added  to  Table  I  as  a  result  of  author- 
ity citations  carried  in  the  Fodorol  Rogistor  from  January  through  December  1988. 
Recent  legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1987.  Ad- 
ditions during  1987  are  in  the  December  1987  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Fodorol  Rogistor  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  CFR 

5  U.S.C: 

201  et  seq 29  Part  100 

302—305 18  Part  388 

551—557 18  Parts  375,  388 

552— 552a 48  Part  2424 

552 7  Parts  2902, 

2903,  3403.  3700,  3701,  3800. 

3801.  4000.  4001.  4100 

10  Part  2 

28  Part  701 

32  Parts  285.  298b 

38  Part  1 

39  Part  946 

552a 5  Part  1001 

22  Part  1507 
40  Part  13 

552b 5  Part  1632 

12  Part  791 

553 16  Part  305 

21  Parts  340.  349.  640 

46  Part  571 

49  Parts  1004.  1035,  1071,  1185 

608c 7  Part  1 

702—704 21  Part  640 

1101  note 5  Part  950 

1104 5  Part  300 

1201  et  seq 5  Part  1200 

1302 5  Part  300 

2301—2302 5  Part  300 

2621 7  Part  1 

2714 7  Part  1 

3101 28  Part  0 

3324 5  Part  300 

3701 29  Part  100 

5333—5334 5  Part  531 

5336 5  Part  531 

5511—5512 32  Part  527 

5512 40  Part  13 

5514 20  Part  361 

40  Part  13 

41  Part  105-56 

49  Part  92 

5734 41  Part  101-7 

7201 5  Part  300 


5  U.S.C.— Con.  CFR 

7204 5  Part  300 

7301 31  Part  0 

7701  et  seq 5  Parts  300,  330 

8151 5  Part  330 

8439 5  Part  1645 

8461 5  Part  844 

8474 5  Parts  1620, 

1632,  1633.  1645 

8477 29  Parts  2584,  2585 

App.  2 34  Part  33 

App.  4 5  Part  1633 

App.  207 10  Part  1010 

7  U.S.C.: 

4a. 17  Part  12 

61 7  Part  1 

87e 7  Part  1 

136  et  seq 40  Part  31 

136— 136y 40  Parts  153, 156,  158 

136 40  Part  167 

136w 40  Part  2 

150bb 7  Part  301 

601—674 7  Part  998 

612  note 1  Part  250 

901  et  seq 7  Part  1762 

901— 950b 7  Part  1710 

941  et  seq 7  Part  1610 

1308  et  seq 7  Parts  1497,  1498 

1308— 1308a 7  Part  1413 

1309 7  Part  1413 

1360 19  Part  12 

1413e 7  Part  726 

1421 7  Parts  1413,  1425 

1421  note 7  Part  1478 

1423 7  Part  1413 

1425 7  Part  1470 

1431e 7  Part  250 

1441-1 7  Parts  1413,  1421,  1470 

1444 7  Part  1425 

1444-1 7  Parts  1413,  1470 

1444b 7  Parts  1413,  1421.  1470 

1444b-2-1444b-4 7  Part  1470 

1445b-2— 1445b-4 7  Part  1413 

1445b-2 7  Part  1421 
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7  UJ8.C.— Con.  CPR 

1446C-2 7  Parts  729.  1421 

1446d 7  Parts  1413.  1470 

1446€ 7  Part  1421 

1446h 7  Part  1413 

1461—1469 7  Parts  719.  1413 

1471d  note 7  Part  1479 

1506 7  Parts  466,  466 

1616 7  Parts  466.  466 

1621  et  seq 7  Part  68 

1622 7  Part  27 

1921  et  seq 7  Part  1762 

1932  note 7  Part  1948 

1989 7  Part  1946 

2908 7  Part  1 

3701  et  seq 21  Part  6 

4610 7  Part  1 

4736 7  Part  27 

4816 7  Part  1 

4901—4916 7  Part  1210 

4910 7  Part  1 

8  UAC: 

1101 8  Part  216 

1101  note 8  Part  245a 

1102 8  Part  212 

1103 8  Parts  216.  217.  271.  286 

28  Part  44 

1161 8  Part  245 

1163 8  Part  245 

1164 8  Part  216 

1160—1161 29  Part  502 

1182 8  Part  204 

1184 8  Part  216 

1186a. 8  Parts  204.  205. 

211.  214,  216.  223.  223a.  235, 

242.  245 

1187 8  Parts  212,  214, 

217.  236,  248 

1261 8  Part  242 

1267 8  Part  245 

1321 8  Part  271 

1366 8  Part  286 

10  U.S.C.: 
113 32  Parts  58.  95.  191, 

278,  356,  391 

113  note 32  Part  106 

131 32  Part  389 

133 32  Parts  374,  390,  390a 

134 32  Part  385 

136 32  Parts  386,  387 

137 32  Part  352 

192 32  Part  388 

982 32  Part  144 

1041 32  Part  887 

1076a 32  Part  199 

2131—2135 38  Part  21 

2202 32  Part  173 

48  Part  5215 

2301  et  seq 48  Part  39 

2304  note 48  Part  1246 


10  U.S.C.— Con.  CPR 

2305 32  Part  838 

3012 33  Part  246 

7420 16  Part  777 

7430 16  Part  777 

8013 32  Parts  818,  856,  884 

12  U.S.C.: 

1  et  seq 12  Part  34 

36 12  Part  208 

93a. ;. 12  Part  18 

161 12  Part  18 

248 12  Part  261 

321 12  Part  261 

378 12  Part  303 

1437 12  Parts  675-577 

1464 12  Parts  569c.  575-577 

1701J-3 12  Part  34 

1701q 24  Parts  247,  290 

1701s 24  Part  247 

1716 24  Parts  204,  252 

1716b 24  Parts  247,  251 

nibl 24  Part  247 

11151  note 24  Part  248 

1716U 24  Part  203 

1716y 24  Part  234 

1716Z. 24  Parts  232.  252 

1716Z-1 24  Part  247 

1726 12  Part  569c 

1729 12  Parts  569c,  575-577 

1796c •....  12  Part  747 

1813 12  Parts  303,  326 

1815 li(  Part  326 

1817—1818 12  Part  326 

1818 12  Part  18 

1823 12  Part  208 

1844 12  Part  261 

2011 12  Part  611 

2013 12  Parts  618.  624 

2019—2020 12  Part  618 

2071 12  Part  611 

2073 12  Part  618 

2075—2076 12  Part  618 

2093 12  Part  618 

2121 12  Part  611 

2122 12  Part  618 

2128 12  Part  618 

2132 12  Part  615 

2142 12  Part  811 

2146 12  Part  615 

2160 12  Part  615 

2184 12  Part  614 

2200 12  Part  618 

2201 12  Part  614 

2202a 12  Part  614 

2202b 12  Part  616 

2202c— 2202e 12  Part  614 

2203 12  Part  611 

2211 12  Part  618 

2218 12  Part  618 


12  U.S.C.-Con.  CPR 

2219a— 2219b 12  Part  614 

2221 12  Part  611 

2252 12  Part  624 

2254 12  Part  620 

2261—2273 12  Part  623 

2278b 12  Part  615 

2278b-6 12  Part  615 

2279a— 2279J 12  Part  611 

3105 12  Part  208 

3906—3909 12  Part  208 

4001  et  seq 12  Parts  210,  229 

14  U.S.C.: 

633 46  Part  7 

16  U.S.C.:  t 

78b 12  Part  208 

780-4 12  Part  208 

78q 12  Part  208 

78q-l 12  Part  208 

78w 12  Part  208 

78dd. 17  P«ui^  240 

80b-6 17  Part  275 

634 13  Parts  143,  145 

644 20  Part  654 

687 13  Part  108 

695— 697b 13  Part  108 

714  et  seq 7  Part  1446 

714b— 714c 7  Parts  1470, 

714b 7  Part  13 

714c 7  Part  1405, 

1477-1479 

717— 717w 18  Part  161 

1401 49  Part  585 

1673 15  Part  15b 

32  Part  818 

1824 9  Part  11 

2058—2060 16  Part  1306 

2601  et  seq 40  Part  31 

2621 19  Part  12 

2625 40  Part  700 

3301—3432 18  Parts  161,  375 

IB  use* 

90c  et  seq 43  Part  3590 

460n  et  seq 43  Part  3590 

460dd  et  seq 43  Part  3590 

460mm-2— 460mm-4 43  Part  3590 

469  et  seq 7  Part  656 

470  et  seq 7  Part  656 

508 43  Part  3590 

742a-742J-l 50  Part  10 

791— 825r 18  Part  385 

791a 18  Part  4 

791a  note 18  Part  375 

1361—1384 60  Part  10 

1401—1407 50  Part  10 

1435—1439 15  Part  922 

1801  et  seq 50  Parts  620. 

625,  644.  657 

1907 43  Part  3830 

2431  et  seq 50  Part  380 


16  U.S.C.-Con.  CPR 

3101  et  seq 43  Part  3150 

3371—3378 50  Part  10 

3834 7  Part  1497 

3844 7  Part  1940 

4101  et  seq 50  Part  253 

18  use* 

201—209 10  Part  1010 

32  Part  1293 

201  et  seq 29  Part  100 

202 29  Part  100 

208 31  Part  0 

1382 32  Part  527 

1905 45  Part  5 

2254 28  Part  0 

3061 : 39  Part  232 

3621—3622 28  Parts  513, 

541,  544, 550 

3624 28  Parts  513,  541, 

544,  550 

4001 28  Part  0 

4041—4042 28  Part  0 

4042 28  Parts  66,  67 

4044 28  Part  0 

4082 28  Part  0 

4351—4353 28  Parts  66.  67 

5006—5024 28  Part  513 

19  U.S.C.: 

58 19  Part  24 

58b 19  Part  122 

66 19  Part  122 

81c 27  Part  20 

1202 15  Part  315 

19  Part  145 

1202  note 19  Part  355 

1337 19  Part  210 

1342 19  Part  210 

1433 19  Part  122 

1436 19  Part  122 

1459 19  Part  122 

1496 19  Part  148 

1499 19  Part  10 

1508 19  Part  10 

1516a 19  Part  356 

1590 19  Part  122 

1594 19  Part  122 

1623 19  Part  112 

1624 19  Part  122 

1644 19  Part  122 

1671a— 1671b 19  Part  355 

1671g 19  Part  355 

1677a— 1677h 19  Part  207 

1677f 19  Parts  207.  356 

2031 15  Part  315 

3004 7  Part  6 

20  U.S.C.: 

501 34  Part  600 

956 29  Part  505 

967 30  Part  7 
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20  U.S.C.— Con,  CPR 

9S9 48  Parts  1154.  11S7.  1169,  1174 

961—968 45  Parts  1183,  1185 

1021 34  Part  779 

1031 34  Part  776 

1047 34  Part  779 

1058  et  seq 34  Part  602 

1061 34  Part  602 

1068 34  Part  600 

1071  et  seq 34  Part  600 

1078-2 34  Part  600 

1082 34  Part  85 

1085 34  Parts  600,  602 

1088..„ 34  Parts  600,  602 

1091 34  Parts  600.  602 

1094 34  Parts  85,  600 

1141 34  Parts  600.  602 

1234a. 34  Part  30 

1401 34  Parts  333,  602 

1403—1420 34  Part  526 

1431 34  Part  316 

1434 34  Part  316 

1461—1462 34  Part  333 

1472 34  Part  333 

2471 34  Part  602 

3122—3130 34  Part  581 

3142 34  Part  790 

3211 34  Part  612 

3221 34  Part  612 

3281—3341 34  Parts  500, 

501.  524.  525.  548.  561,  562,  573, 

574 

3381 34  Part  602 

3474 34  Parts  80.  85 

3485 34  Part  3 

3487 34  Part  99 

3507 34  Part  99 

4011 40  Part  31 

21  UJS.C.: 

321 21  Parts  340,  349.  640 

342 21  Part  170 

348 21  Part  60 

40  Parts  185.  186 

351 21  Parts  201.  640. 

878  892 

352 21  Parts  340,  349!  640 

353 21  Part  60 

355 21  Parts  60.  340.  349. 

606,  610,  640 

357 21  Part  60 

360 21  Parts  640,  878.  892 

360c 21  Parts  878.  892 

360e 21  Parts  60,  878.  892 

360J 21  Parts  60.  878.  892 

371 21  Parts  60.  340.  349. 

640.  878,  892.  1030 

376 21  Part  60 

601  et  seq 9  Part  327 

679 21  Part  5 

881 28  Part  50 


21  U.S.C.— Con.  CPR 
6151 26  Part  55 

22  U.8.C.: 

2381 22  Parts  204.  206.  208 

45  Part  207 

2658 22  Parts  135,  137 

48  Parts  601-606,  608,  609,  613- 

617,  619,  622-625,  628-630,  632- 

634.  636,  637,  642,  643,  645,  646. 

648,  652,  653,  670 

2751  et  seq 37  Part  5 

2780 22  Part  126 

3201  et  seq 37  Part  5 

3611 35  Part  60 

3901  et  seq 22  Part  20 

4341 ; 22  Part  136 

5001  et  seq 15  Parts  773. 

779.  799 

23  U.S.C.: 

101 23  Part  645 

103 49  Part  653 

111 23  Part  645 

151 23  Part  650 

315 23  Part  635 

351 23  Part  650 

24  U.S.C.: 

1437r 24  Part  964 

25  U.S.C.: 

2 25  Part  179 

9 25  Part  179 

372—373 25  Part  179 

396  et  seq 30  Parts  202. 

203,  207,  241 
396a  et  seq 30  Parts  202. 

203,  207,  241 

396g— 396q 43  Part  3590 

487 25  Part  179 

607 25  Part  179 

1401  et  seq 25  Part  61 

2101  et  seq 30  Parts  202, 

203,  207,  241 

43  Part  3590 
2201—2211 25  Part  179 

26  U.S.C.: 

28 26  Part  1 

52 26  Part  1 

67 26  Part  1 

280C 26  Part  1 

444 26  Part  1 

453C 26  Part  1 

755 26  Part  1 

860G 26  Part  1 

863 26  Part  1 

864 26  Part  1 

865 26  Part  1 

884 26  Part  1 

954 26  Part  1 

957 26  Part  1 

985 26  Part  1 
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26  U.S.C.-Con.  CPR 

987 26  Part  1 

989 26  Part  1 

1060 26  Part  1 

2662 26  Part  26 

4101 26  Part  48 

5081 27  Parts  19.  231.  240.  250 

6131—5133 27  Part  197 

5142—5143 27  Parts  19.  22. 

270.  285.  290 

5143 27  Part  231 

5146 27  Parts  19.  22. 

250.  270.  285.  290 

5206 27  Part  197 

5271 27  Part  250 

5273 27  Part  197 

5276 27  Parts  22.  250 

5701 27  Part  290 

5731 27  Parts  270.  285.  290 

5802 27  Part  70 

6031 26  Part  1 

6036 26  Part  301 

6061 27  Parts  22.  270.  285.  290 

6065 27  Parts  22.  270.  285.  290 

6109 27  Parts  22 

6151 27  Parts  22.  194.  270.  290 

6323 26  Part  1 

6689 26  Part  301 

6806 27  Parts  19.  22, 

270,  285,  290 
7011 27  Parts  19,  22, 

270.  285.  290 

7213 27  Part  197 

7519 26  Part  1 

7701 26  Part  1 

7805 „...20  Part  615 

27  Parts  275.  285 

28  U.S.C: 

509—510 28  Part  71 

510 48  Part  2845 

517 28  Part  0 

519 28  Part  0 

2112 17  Part  201 

29  Part  101 

40  Part  23 

^        46  Part  502 

29  U.S.C: 

49k 29  Part  502 

141 29  Part  100 

146 29  Part  100 

175a 29  Parts  1470,  1471 

551 29  Part  98 

631 29  Parts  1625,  1627 

706 34  Part  367 

711 34  Part  367 

721 34  Part  367 

760—762 34  Part  360 


29  U.S.C.— Con.  CPR 

794 3  Part  102 

5  Parts  723,  1207.  1262,  2416 

12  Part  606 

13  Part  136 
15  Part  8c 

17  Part  200 

20  Part  365 

22  Parts  711.  1510 

24  Part  8 

29  Part  100 

36  Part  1208 

38  Part  15 

44  Part  16 

45  Part  85 

795m 34  Part  361 

796a— 796d-l 34  Part  365 

796f 34  Part  367 

1132 29  Part  2570 

1135 29  Part  2570 

1579 20  Parts  626-631 

1801  et  seq 29  Part  502 

2001—2009 29  Part  801 

2107(a) 20  CPR  639 

30  U.S.C.: 

22  et  seq 43  Parts  3850.  3860 

22 43  Part  3830 

181  et  seq 30  Part  207 

43  Parts  3150.  3590 

185 15  Part  777 

291—293 43  Part  3590 

351—359 43  Part  3150 

351  et  seq 30  Parts  202.  203.  207 

957v^. 30  Part  7 

1001  et  seq 30  Parts  202. 

203.  207.  241 

1201  et  seq 30  Parts  724,  756. 

843.  845.  846.  905 

1257.. 30  Parts  780.  784 

1701  et  seq 30  Parts  202. 

203.  207.  241 

31  U.S.C.: 

321  31  Part  25 

483a 19  Part  103 

43  Part  3150 
46  Part  67 

1108 28  Part  0 

1111  5  Part  1320 

1344      41  Part  101-6 

1535 48  Part  2417 

3101—3129 31  Part  306 

3105 31  Parts  321.  330 

3126 31  Parts  321.  330 

3701-3720A 49  Part  89 

3701—3719 10  Part  1015 

3711  et  seq 40  Part  13 

3711  22  Part  1506 

34  Part  31 
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31  U  AC— Con.  CPR 

3716 7  Part  13 

34  Part  31 

3717—3718 34  Part  30 

3717 15  Part  4 

3801  et  seq 28  Part  0 

3801—3812 10  Part  1013 

28  Part  71 
34  Part  33 
38  Part  42 
43  Part  35 
45  Part  79 
49  Part  31 

3807 32  Part  277 

3809 40  Part  27 

3901—3906 48  Part  2432 

5311—5324 12  Part  326 

6505 23  Part  635 

7501  note 32  Part  266 

9301 27  Part  197 

9303—9304 27  Part  197 

9306 27  Part  197 

9701 18  Part  154 

22  Part  602 

30  Part  206 

43  Parts  3590.  3830 

49  Part  7 

33  U.S.C.: 

1 » 33  Part  245 

409 33  Part  245 

411—415 33  Part  245 

1223 33  Part  110 

1231 33  Parts  126.  127 

46  Part  4 

1251  et  seq 40  Part  31 

1317 40  Part  440 

1318 40  Part  425 

1321 46  Parts  31. 

33.  35.  56.  71.  78.  91.  97.  105. 
169.  176,  189.  196 

1344 33  Parts  335-338 

40  Part  232 

1413 33  Parts  335-337 

1401  et  seq 40  Part  31 

1509 46  Parts  54.  56.  110 

2030 33  Part  110 

2035 33  Part  110 

35  U.S.C.: 

6 37  Part  150 

156 21  Part  60 

37  U.S.C.: 

101 15  Part  15b 

706 15  Part  15b 

1007 32  Part  527 

38  U.S.C.: 

210 38  Parts  43.  44 

48  Part  807 

211 38  Part  21 

223 „ 28  Part  14 

38  Parts  2.  14 


38  UJS.C.— Con.  CPR 

380 38  Part  3 

503 38  Part  3 

524 38  Part  21 

612 38  Part  43 

620 38  Part  17 

784 38  Part  14 

801 38  Part  3 

1401  et  seq 38  Part  21 

1401—1402 38  Part  21 

1411-1416 38  Part  21 

1421—1423 38  Part  21 

1431—1433 38  Part  21 

1434—1674 38  Part  21 

1506 38  Part  21 

1516 38  Part  21 

1765 38  Part  3 

1783 38  Part  21 

1812 38  Part  36 

1816 38  Part  36 

1832 38  Part  36 

1901—1903 38  Part  3 

3101—3102 38  Part  21 

3302 38  Part  1 

3501 38  Part  13 

3503—3504 38  Part  3 

3504—3505 38  Part  21 

4004 38  Part  21 

5009 38  Part  1 

39  U.S.C.: 

401 39  Part  946 

404 39  Part  946 

2003 39  Part  946 

3001 39  Part  946 

40  U.S.C.: 

471  et  seq 43  Parts  3000.  3100.  3120 

474 48  Part  5706 

486 22  Part  513 

41  Parts  101-6.  101-50 

48  Parts  39.  412.  447.  601-606. 

608.  609.  613-617,  619.  622-625. 

628-630.  632-634,  636,  637,  642. 

643.  645.  646,  648,  652,  653,  670. 

807.  1243.  2409.  2412.  2417. 

2422.  2424.  2427.  2432.  2434. 

2442.  2446.  2451-2453.  2845. 

3401-3405.  3408.  3409.  3413- 

3417.  3419.  3424.  3525.  3427. 

3428.  3432.  3433.  3437.  3442. 

3443.  3445.  3447.  3452 

751 41  Parts  201-1. 

201-2.  201-6.  201-21.  201-22. 

201-24.  201-26.  201-31.  201-39. 

201-41.  201-45 

759  note 5  Part  930 

41  U.S.C.: 

420 48  Part  970 

42  U.S.C.: 

201  et  seq 21  Part  12 


42  UJS.C.— Con.  CPR 

216 45  Part  73 

262 21  Part  60 

263f 21  Part  1010 

264 21  Part  640 

297-1 42  Part  57 

SOOf  et  seq 40  Parts  31. 

143.  146 

300aa-ll 45  Part  4 

303 45  Part  201 

402 42  Part  406 

416 42  Part  424 

426— 426a. 42  Part  406 

426-1 42  Part  406 

602  note 45  Part  233 

654 45  Part  306 

659 32  Part  818 

661—662 32  Part  818 

665 15  Part  15b 

32  Part  818 

1102 20  Part  615 

1203 45  Part  201 

1302 20  Part  404 

42  Parts  407. 
418.  424.  483.  488 

1306 20  Part  416 

1338 42  Part  482 

1353 45  Part  201 

1383  note 45  Part  201 

1395f— 1395g 42  Part  424 

1395f 42  Part  488 

1395g 42  Parts  412.  418 

13951- 1395Z 42  Part  406 

1395n 42  Part  424 

1395U 42  Part  424 

1395X 42  Parts  424.  488 

1395bb— 1395CC 42  Part  488 

1395CC 42  Part  424 

1395gg— 1395U 42  Part  424 

1395hh 42  Parts  407.  488 

1395qq— 1395rr 42  Part  488 

1395tt 42  Part  488 

1396— 1396a. 42  Part  482 

1396d 42  Part  483 

1437— 1437r 24  Parts  905,  960,  966 

1437a 24  Parts  247,  887 

1437c 24  Parts  247,  887 

14371 24  Parts  247,  885.  887 

1437r 24  Part  904 

1437aa— 1437CC 24  Part  905 

1437ee 24  Part  905 

1452b 24  Part  290 

1490 7  Part  1980 

1704 20  Part  61 

1759— 1759a. 7  Part  225 

1759a 7  Part  226 

1762a 7  Part  226 

1765 7  Part  226 

1781 12  Part  701 


42  U.S.C.— Con.  CFR 

1785 7  Part  225 

1870 45  Parts  602.  620 

1973b. 28  Part  55 

1973J 28  Pvt  55 

1973aa-la. 28  Part  55 

1973aa-2 28  Part  55 

1980 7  Part  1924 

1986k 45  Part  306 

2011  et  seq 37  Part  5 

2021b— 2021J 10  Part  730 

2021  j 10  Part  2 

2169 10  Part  73 

2182 48  Part  927 

2213 10  Part  171 

2239 10  Part  72 

2473 48  Parts  37.  39 

2942 7  Part  1924 

3001  et  seq 45  Part  1321 

3001 45  Parts  1326. 1328 

3535 24  Parts  8.  24.  85, 

203.  234.  248.  252.  576.  596.  840. 

841.  885.  887 

48  Parts  2412.  2417.  2422.  2427. 

2434.  2442.  2446.  2451-2453 

3711  et  seq 28  Parts  66.  67 

4001  et  seq 44  Parts  62.  63 

4321  et  seq 33  Part  230 

4331  et  seq 43  l*art  3590 

4332  et  seq 30  Part  280 

4601  note 24  Part  42 

4951  et  seq 45  Parts  1229,  1234 

5060 45  Parts  1229.  1234 

5309 24  Part  8 

5601  et  seq 28  Parts  66.  67 

5846 10  Part  61 

5908 48  Part  927 

6504 43  Part  3150 

6508 43  Parts  3000.  3130.  3150 

6831—6870 10  Part  435 

6901  et  seq 40  Parts  31.  146.  148 

6912 40  Parts  24.  252. 

253.  280.  281 

6924 40  Part  270 

6928 40  Part  24 

6935 40  Part  265 

6938 40  Part  261 

6962 40  Parts  252,  253 

6991 40  Part  281 

7101—7352 18  Parts  161.  388 

7101  et  seq 10  Part  435 

7178 18  Part  375 

7254 10  Part  1036 

7256 10  Part  1036 

7261a 48  Part  927 

7265a 48  Part  970 

7401  et  seq 40  Part  31 

8201  et  seq 10  Part  435 

8255 10  Part  435 


€ 
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42  U.S.C.— Con.  CFR 

9601  et  seq 40  Part  31 

9609 40  Part  303 

9617 40  Part  35 

9831  et  seq 45  Part  1301 

10101 10  Part  72 

10137 10  Part  72 

10151-10153 10  Part  72 

10155 10  Parts  2,  20,  21, 

51.  70,  72,  73.  75,  150 

10157 10  Part  72 

10161 10  Parts  2,  20.  21, 

51,  70,  72.  73.  75.  150 

10162 10  Part  72 

10165 10  Part  72 

10168 10  Parts  51.  72 

10601  et  seq 28  Parts  66.  67 

11013 40  Part  372 

11028 40  Part  372 

11042—11043 40  Part  350 

11048 40  Part  350 

11302 45  Part  1080 

11411 45  Part  12 

11461—11464 45  Part  1080 

11472 45  Part  1080 

11501—11505 24  Part  596 

43  D.S.C.: 

351—359 43  Part  3590 

1201 43  Part  3830 

1301  et  seq 30  Parts  202. 

203.  207.  241 

1331—1356 18  Part  284 

1331  et  seq 30  Parts  207.  280 

1333 46  Parts  54, 

56,  58,  61.  110.  173 

1334 30  Part  250 

1347—1348 33  Part  143 

1354 15  Part  777 

1701  et  seq 43  Parts  3150.  3590 

1734 43  Part  3830 

1740 43  Part  3830 

1744 43  Part  3830 

1782 43  Part  3830 

1801  et  seq 30  Parts  202. 

203.  207.  241 

44  U.S.C: 

2104 36  Parts  1207.  1209 

2201—2207 36  Part  1270 

3507 46  Parts  10.  30, 

42,  50.  110.  150,  169.  175.  401 

45  U.S.C: 

24—34 49  Part  229 

24—27 49  Parts  229.  230 

29—33 49  Parts  229.  230 

43 49  Part  209 

61— 64b 49  Part  228 

64a 49  Part  209 

231 20  Part  205 

231f 20  Parts  205.  243 

231h ,....  20  Part  205 


45  U.S.C.— Con.  CFR 

362 20  Part  346 

437 49  Parts  217,  225.  228 

438 49  Parts  209.  215. 

216.  225 

46  UJS.C: 

121a. 46  Part  326 

320 19  Part  171 

466 15  Part  777 

1333 46  Part  107 

2103 46  Parts  4. 

5,  10,  14,  16.  166 

2113 46  Parts  3. 

14.  24.  173,  188,  189,  194-196 

2213 46  Parts  190,  192.  193 

3102 46  Parts  108.  193 

3306 46  Parts  3. 

14.  16.  24-26.  30,  34,  36-38,  40. 

46.  62.  70.  72.  76.  79.  80.  90.  93. 

95.  99.  105.  146.  159.  163.  164, 

166,  168,  176.  177.  181-185.  188. 

193.  194 

3703 46  Parts  33. 

34.  36-38.  62.  70,  90,  99,  105, 

146,  154a,  159,  161.  163.  164. 

172,  175,  197 

4104 46  Parts  24.  26. 

161,  162.  164 

4302 46  Parts  24. 

161.  162.  164 

5115 46  Parts  1. 

2,  31.  42.  44-47.  50.  54.  56.  58, 

72,  92,  93,  107-109,  163.  169- 

171.  173-175.  177.  188.  192,  196 

6101 46  Parts  26,  35. 

78,  97,  109,  167,  169,  185,  196, 

401 

7101 46  Part  16 

7301 46  Parts  12,  16 

7701 46  Parts  10,  12,  16,  401 

8105 46  Parts  10,  12,  14, 

26,  31,  62,  78,  166,  167,  175,  176. 

402.  403 

9304—9305 46  Parts  402,  403 

10104 46  Parts  12,  14,  109 

12115 46  Part  67 

12121 46  Part  67 

46  U.S.C.  App.: 
1  (note  preceding) 46  Parts  1, 

841 46  Part  550 

841a 46  Part  67 

845b 46  Part  550 

876 46  Parts  67,  68 

927 46  Part  67 

1114 46  Parts  249.  308 

1279b 46  Part  249 

1282—1283 46  Part  308 

1289 46  Part  308 
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46  U.S.C.  App.— Con.  CFR 

1295g 46  parts  10.  166,  168 

1706—1707 46  Part  571 

1709 46  Part  571 

1716 46  Part  571 

48  U.S.C.: 

1469d 7  Part  701 

1681 34  Part  790 

49  U.S.C: 

102 49  Part  40 

104 49  Part  385 

106 14  Parts  13,  99 

301 49  Part  40 

322 49  Parts  7,  18, 

29.  30.  99,  501 

504 49  Parts  385,  391,  396 

521 49  Part  385 

1344 14  Parts  25,  33 

1348 14  Part  47 

1355 14  Part  33 

1374 14  Parts  13,  121,  135 

1401—1406 14  Part  13 

1421 14  Part  47 

1424—1425 14  Part  33 

1471 14  Part  13 

1474 19  Part  122 

1475 14  Part  13 

1481—1482 14  Part  13 

1481 14  Part  47 

1502 14  Part  99 

1509 19  Part  122 

1601  et  seq 49  Part  653 

1655 14  Part  47 

1903 46  Part  4 

2201 14  Part  13 

2218—2219 14  Part  13 

2312 23  Part  658 

2701  et  seq 49  Parts  386,  389 

3102 49  Parts  350,  385 

3104 49  Part  390 

10101 49  Part  1071 

10301 49  Part  1001 

10321 49  Parts  1001,  1004, 

1035,  1071,  1331 

10505 49  Part  1185 

10544 49  Part  1071 

10721 49  Part  1331 

10922 49  Part  1004 

11161—11163 49  Parts  1140,  1152 

49  UJS.C.  App.: 

26 49  Parts  209,  233, 

235, 236 

501 49  Part  228 

1302 14  Part  385 

1324 14  Part  385 

1371—1373 14  Part  385 

1377 14  Part  385 

1386 14  Part  385 

1475 14  Part  13 

1509 19  Part  122 


49  U.S.C.  App.— Con.  CFR 

1655 14  Part  13 

49  Parts  209,  228-233,  235,  236 

1671  et  seq 49  Part  193 

1672 49  Parts  190,  191,  199 

1674a. 49  Part  199 

1677 49  Part  190 

1679a 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1681 49  Parts  191,  199 

1801—1813 49  Part  397 

1802 49  Part  209 

1804 46  Parts  30,  31. 

33,  35.  37.  38.  64.  70.  78,  79,  90, 

97-99,  105,  146,  147A,  148.  153. 

175,  178,  188.  194.  195 

49  Parts  190.  199.  209 

1808—1809 49  Part  209 

1808 49  Parts  191.  199 

1903 46  Part  4 

1904 46  Part  146 

2002 49  Parts  190,  195,  199 

2006—2010 49  Part  190 

2040 49  Part  199 

2201 14  Part  156 

2218 14  Part  13 

2227 14  Part  156 

2301—2304 49  Part  350 

2503 49  Part  390 

2505 49  Parts  350, 

390,  391,  393,  394,  396 

2512 49  Part  385 

50  U.S.C.: 

198 46  Part  4 

1701  et  seq 15  Parts  773. 

779.  790.  799 
31  Part  565 
50  U.S.C  App.: 

1744 46  Part  326 

2401  et  seq 15  Parts  768-779, 

785-791,  799 
37  Part  5 
U.S.  Statutes  at  Large: 
98  Stat.: 
1257 45  Part  2202 

100  Stat.: 

2085 19  Parts  353-355 

101  Stet.: 

7 40  Part  440 

260 26  Part  41 

700 45  Parts  2201.  2202 

1330 29  Parts  2610.  2619,  2622 

1331 8  Part  245a 

Public  Laws: ' 

98-101 45  Part  2015 

98-497 36  Part  1270 

98-502 43  Part  12 

99-58 15  Part  777 
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Public  Laws— Con.  CPR 

99-64 15  Parts  771,  772. 

777.  785-787.  789.  799 

99-89 25  Part  38 

99-100 48  Part  1246 

99-108 „ 38  Part  21 

99-145 32  Part  72 

38  Part  21 

48  Part  970 

99-169..^ 28  Part  20 

99-194 29  Part  505 

45  Part  2015 

99-198 7  Part  250 

99-205 12  Part  620 

99-238 38  Part  21 

99-240 10  Part  730 

99-272 10  Part  171 

20  Parts  404.  416 

99-440 15  Parts  379. 

399.  771-773,  779,  785-787,  789, 

799 

99-495 18  Parts  2.  292 

99-499 40  Part  350 

99-500 7  Part  246 

24  Part  575 

99-509 20  Part  404 

24  Part  28 
38  Part  42 
43  Part  35 
45  Part  79 

99-514 19  Parts  353-355 

26  Part  31 

99-569 5  Part  890 

28  Part  20 

99-570 22  Part  303 

24  Parts  15.  2002 

28  Part  32 

32  Part  285 

49  Part  350 

99-576 38  Part  21 

99-578 49  Part  89 

99-591 5  Part  1620 

7  Parts  248.  1710 

I  13  Part  121 

I  24  Part  575 

28  Part  32 

99-692 29  Parts  1626.  1627 

99-603 8  Part  245a 

45  Parts  233.  402 

99-661 13  Part  121 

32  Part  285 

100-4 40  Part  440 

100-12 16  Part  308 

100-17 24  Part  42 

49  Part  661 


Public  Laws—Coa.     S>  CPR 

100-34 .\...30  Parts  701. 

723.  724.  762,  7751773.  780.  784, 
785,  800,  815-817/^3,  827,  840. 
842.  843.  845,  846.  910.  912.  921, 
922.  933.  937.  939.  941,  942. 947 

100-77 24  Parts  576.  840,  841 

38  Part  21 
45  Part  12 

100-86 12  Part  229 

100-94 45  Parts  2201,  2202 

100-139 25  Part  61 

100-202 5  Parts  630,  950 

7  Part  247 

13  Part  125 

14  Parts  121.  135 

30  Part  845 

31  Part  25 

•  45  Part  1607 

49  Part  30 

100-203 5  Parts  831,  842 

7  Parts  1610,  1786 

10  Parts  51,  72.  171 

20  Part  404 

29  Parts  2610.  2619,  2622 

43  Part  426 

100-204 5  Part  890 

8  Part  245a 

100-223 49  Part  30 

100-233...- 12  Parts  611.  615,  620 

100-236 29  Part  101 

100-237 7  Part  246 

100-238 5  Parts  890,  1620 

100-242 24  Parts  248,  4100 

100-284 5  Part  630 

100-297 25  Part  38 

100-300 22  Part  94 

100-322 38  Part  21 

100-342 49  Parts  209,  213, 

215-221.  223.  225J228-233.  235. 
Jl  236 

100-347 29  Part  801 

100-357 16  Part  305 

100-358 24  Part  905 

100-379 20  Part  631 

100-387 7  Parts  726.  726.  1477 

100-418 15  Parts  379. 

399,  768-779.  785-791.  799 

19  Part  210 

20  Parts  626-629.  631 

100-440 39  Part  232 

100-449 19  Part  207 

100-590 13  Part  123 

Presidential  Documents: 

Executive  Orders 

9397 32  Part  66 

10096 37  Part  601 

10460 38  Part  60 
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Executive  Orders— Con.  CPR 

10582 20  Part  654 

10930 37  Part  501 

11222 - 10  Part  1010 

11514 .....^ 33  Part  230 

11541.... :iZ7. 38  Part  43 

11735 46  Parts  31, 

33.  35.  56.  71.  78.  91.  97.  105. 
162.  169.  176,  189,  196 

11912 15  Part  777 

-     1 1991 33  Part  230 

12009 18  Part  161 

12127 44  Parts  13,  63 

12148 20  Part  654 

44  Part  13 

12222 32  Part  1293 

12234 46  Parts  24, 

26.  31-38.  40.  46.  50.  52-59.  61- 

63.  70-72.  76-79,  90-93.  95-99, 

110,  112.  113,  147,  160-162,  164, 

167,  172.  176,  180,  188-190,  192- 

196 

12356 32  Part  159 

35  Part  60 

12466 41  Part  101-7 

12504 37  Part  150 

12522 41  Part  101-7 

12525...  15  Parts  768-779,  785-791.  799 

12532 15  Parts  771-773, 

779,  785-787.  789.  799 

12543 15  Part  790 

12548 36  Part  222 


Executive  Orders— Con.  CPR 

12549 10  Part  1036 

13  Part  145 

14  Part  1265 

15  Part  26 

22  Parts  137.  208.  513 

24  Part  24 

26  Part  601 

28  Part  67 

29  Parts  98.  1471 

32  Part  280 

34  Parts  85.  668 

36  Part  1209 

38  Part  44 

40  Part  32 

41  Part  101-50 

43  Part  12 

44  Part  17 
45  Parts  620.  1154.  1169.  1185. 

1229 
49  Part  29 

12565 10  Part  1010 

12  Part  336 

12571 15  Parts  771-773, 

779.  785-787.  789,  799 

12580 33  Part  1 

40  Parts  35,  303 

12591 21  Part  5 

12600 36  Part  902 

44  Part  5 

12635 31  Part  565 

Reorganization  Plans: 

1946  Plan  No.  3 43  Part  3590 

1947  Plan  No.  3 12  Part  569c 

1950  Plan  No.  5 15  Part  4 

1978  Plan  No.  3 44  Parts  13. 

17.63 
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U.S.  Code:  CFR 

5  U.S.C.: 

105 34  Part  31 

551 29  Part  101 

552 27  Parts  25. 

250,  270.  275.  285.  290 

46  Part  162 

49  Part  1004 

552a 27  Part  70 

552b 12  Part  790 

553 20  Part  615 

47  Part  22 
49  Part  1042 

559 49  Part  1181 

1101  et  seq 5  Part  1200 

5405 5  Part  531 

7151 ; 5  Part  300 

7154 5  Part  300 

7  U.S.C.: 

136a „ 40  Part  162 

136d 40  Part  162 

136e 40  Part  167 

136q 40  Part  162 

136s 40  Part  162 

136v 40  Part  2 

136w 40  Part  167 

428a 36  Part  251 

450  et  seq 9  Part  381 

601—674 7  Parts  1125.  1136 

931  et  seq 7  Part  1610 

1281  note 7  Part  719 

1305 7  Part  719 

1308— 1308a 7  Part  713 

1309 7  Parts  713.  719 

1314c 7  Part  726 

1421 7  Part  713 

1423 7  Part  713 

1425 7  Part  770 

1441  note 7  Part  719 

1441-1 7  Parts  713.  770 

1444-1 7  Parts  713.  770 

1444b 7  Parts  713.  770 

1444b-2-1444b-4 7  Part  770 

1445b-2— 1445b-4 7  Part  713 

1445d 7  Parts  713.  770 


7  U.S.C.— Con.  CPRi 

1445h 7  Part  713  ^ 

1446 7  Part  1425 

1461—1469 7  Part  713 

1838 7  Part  719 

2243 8  Part  103 

8  U.S.C.: 

1101 34  Part  603 

1159 8  Part  245 

1181 8  Part  245 

1184 8  Part  245 

1192 8  Part  204 

1223 8  Part  235 

1301—1302 8  Part  103 

1351 8  Part  103 

1434 8  Part  337 

1443 8  Part  103 

1454 8  Part  103 

10  U.S.C.: 

133 32  Parts  191.  356 

136 32  Parts  351b.  351c 

7420 15  Part  377 

7430 15  Part  377 

8012 32  Parts  818.  855. 

884.  887 

12  U.S.C.: 

1  et  seq 12  Parts  18.  29,  30 

93a 12  Parts  29.  30 

371 12  Parts  29.  30 

1701J-3 i 12  Part  30 

1707 24  Parts  234,  251 

1749c y 34  Part  603 

1782 :;. 12  Part  704 

1785 12  Part  761 

1795 12  Part  747 

1832 12  Part  329 

1884 12  Part  326 

2012 12  Parts  614,  624 

2053 12  Part  614 

2072 12  Parts  614.  624 

2122 12  Part  614 

2182 12  Part  611 

2183 12  Part  614 

2205 12  Part  624 


12  U.8.C.— Con.  CPR 

2216-2216k 12  Part  611 

22160 12  Part  614 

2250 12  Part  611 

2811 12  Part  203 

14  U.S.C: 

2 46  Parts  37.  79. 

99,  105.  182 

623 46  Part  2 

632-633 46  Parts  31,  70,  159,  161 

632 46  Parts  2, 146, 

154.  154a.  160.  164.  182.  194 

633 46  Parts  14,  26,  37, 

79.  99,  105 

15  UB.C: 

631  note 13  Part  108 

714b— 714c 7  Part  770 

717-717W 18  Part  4 

3301—3432 18  Part  4 

16  U.S.C.: 

470  et  seq 33  Part  230 

508b 43  Part  3590 

590g 7  Part  780 

590i— 590q 7  Part  780 

668 50  Part  10 

779a— 779f 50  Part  253 

791— 825r 18  Part  385 

1005 7  Part  1942 

1131-1133 36  Part  251 

1135—1136 36  Part  251 

1241—1249 36  Part  251 

1271 36  Part  251 

1287 36  Part  251 

1451  et  seq 30  Parts  250,  251 

1544—1545 50  Part  10 

3101  et  seq 43  Part  3040 

18  U.S.C.: 

43—44 50  Part  10 

201  note 31  Part  0 

834 49  Part  397 

1301 18  Part  1301 

27  Part  290 

4001 28  Part  544 

4042 28  Part  544 

5015 28  Part  513 

19  U.S.C.: 

58b 19  Part  122 

66 19  Part  6 

81c 27  Part  290 

1201 19  Part  145 

1202 15  Part  615 

19  Parts  6,  7,  12.  18.  19.  24.  177 

1309 27  Part  25 

1311-1312 19  Part  127 

1317 27  Part  290 

1322 19  Part  6 

1365 7  Part  6 

1431 19  Part  6 

1448 19  Part  6 

1481 19  Part  10 


19  U.S.C.— Con.  CFR 

1484-1486 19  Part  127 

1484 19  Parte  10,  113 

1490-1492 19  Part  127 

1498 19  Parts  10,  148 

1460-1451 19  Part  6 

1602 19  Part  10 

1506 19  Part  127 

1551—1553 19  Parts  6,  18 

1559 19  Part  127 

1563 19  Part  127 

1723—1624 19  Part  10 

1622 27  Part  290 

1623 19  Parts  113,  127 

1644 19  Part  6 

1646a. 19  Part  127 

1671  note 19  Part  355 

1671e 19  Part  355 

2031 15  Part  615 

20  U.S.C.: 

1119b— 1119b-5 34  Part  322 

1121 34  Parts  656,  657 

1123—1127 34  Parts  656,  657 

1401 34  Part  318 

1424 34  Part  305 

1432 34  Part  318 

1451—1453 34  Part  333 

3221—3262 34  Parts  500-501, 

525.  561-562.  573-574 

3221—3236 34  Part  524 

3381 34  Part  500 

3474 34  Parts  318.  322. 

538.  706-708 

4101—4108 ;. 34  Part  581 

8521—8525 20  Part  614 

21  U.S.C.: 

71  et  seq 9  Part  327 

321 21  Part  201 

346 40  Part  180 

348— 348a 21  Parts  193.  561 

371 21  Part  173 

381  et  seq 9  Part  381 

451  et  seq 9  Part  381 

454 9  Part  381 

456—457 9  Part  381 

460 9  Part  381 

464—465 9  Part  381 

467d 9  Part  381 

607 9  Part  381 

621 9  Part  381 

624 9  Part  381 

22  U.S.C.: 

5001  et  seq 15  Parts  371-373. 

379,  385-387.  389.  399 

23  U.S.C.: 

116 23  Part  650 

135 23  Part  635 

315 23  Part  650 
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25  U.S.C.: 

442—443 25  Part  102 

26  U.S.C.: 

62 26  Parts  504. 

505.  507.  511,  518,  519 

143—144 26  Part  505 

211 26  Part  505 

231 26  Part  505 

2621 26  Parts  26,  26a 

3791 26  Parts  504, 

505.  507.  511.  518.  519 

5025 27  Part  194 

5205 A 27  Parts  194,- 

5332 27  Part  240 

5358 27  Part  240 

5364 27  Part  231 

5404—5410 27  Part  25 

6051 27  Part  194 

6423 27  Part  290 

6676 27  Part  194 

7553 19  Part  127 

7805 26  Parts  26a, 

501.  506.  507.  512 

27  U.S.C.: 

205 27  Part  70 

28  U.S.C.: 

1746 8  Part  103 

29  U.S.C.: 

152—155 29  Part  101 

157—168 29  Part  101 

628 29  Part  1627 

657 29  Part  1907 

1501  et  seq 20  Parts  626-631 

30  U.S.C.: 

181  et  seq 43  Part  3040 

185 15  Part  377 

189 30  Part  207 

43  Part  3590 

271 43  Part  3590 

281 43  Part  3590 

293 43  Part  3590 

301—306 30  Parts  202.  203.  241 

43  Parts  3040,  3120 

351-359 43  Part  3040 

359 30  Part  207 

396 30  Part  202 

961 30  Part  15 

1201  et  seq 36  Part  902 

1202 30  Part  916 

1211 30  Part  916 

1251—1254 30  Part  816 

1251—1253 30  Part  817 

1253 30  Part  916 

1257 30  Part  780 

1258 30  Parts  816.  817 

1265—1266 - 30  Part  817 

31  UJS.C: 

18a 5  Part  1320 


31  U.S.C.— Con.  CPR 

483a. 22  Part  602 

43  Part  3040 

738a. 31  Part  306 

739 31  Part  306 

752— 752a 31  Part  306 

753 31  Part  306 

754— 754b 31  Part  306 

757c 31  Parts  321.  330 

951—953 49  Part  89 

3701—3719 14  Part  316 

3711 7  Part  1864 

3716 15  Part  4 

5311  et  seq 12  Part  326 

630§.!i_,a.. 34  Part  706 

6506..../....\. 23  Part  635 

870L..^. \™. 18  Part  154 

970l!^::?TTn::!*n:. 19  Parts  24.  103 

44  Part  72 
49  Part  1152 

33  U.S.C.: 

361 46  Parts  26.  78.  197 

1161 46  Part  176 

1254 9  Part  317 

1903 46  Part  153 

39  U.S.C.: 

402 39  Part  232 

3061 39Part  232 

4001—4002 39  Part  946 

40  U.S.C.: 

333 29  Part  1907 

471  et  seq 30  Parts  202.  203,  241 

486 41  Parts  101-42. 

201-20,  201-34 
48  Part  2470 

751 41  Part  201-34 

760  et  seq 43  Part  3100.  3120 

42  U.S.C.: 

216 21  Parts  640,  1010 

42  Parts  51d.  51f 

241 21  Part  1010 

262 21  Part  1010 

263b— 263n. 21  Part  1010 

300b 42  Part  51f 

300C-21 42  Part  51d 

602—603 46  Part  205 

606 45  Part  205 

611 45  Part  205 

702 42  Parts  51d.  51f 

1306 45  Part  205 

1396a— 1396b „ 45  Part  301 

1396d 42  Part  482 

1396k 45  Part  301 

1480 7  Parts  1924,  1956.  1980 

1701 20  Part  61 

1704 20  Part  62 

1706 20  Part  62 

1760—1761 7  Part  226 

1760 7  Part  225 
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42  UJS.C— Con.  CPR 

1771—1772 7  Part  225 

1779 7  Part  226 

1859a. 7  Part  225 

1981 12  Part  701 

2021b  et  seq 10  Part  2 

2201g 10  Part  81 

2921  et  seq 45  Part  1301 

3021— 3030g 45  Part  1321 

3057 45  Part  1328 

3535 24  Part  43 

44  Part  62 
48  Part  2470 

4013 44  Part  62 

4321  et  seq 30  Parts  202.  203.  241 

46  Part  176 

4321— 4370a 18  Part  4 

4332  et  seq 30  Part  250 

4362— 4370a. 18  Part  2 

4601—4655 24  Part  43 

4602—4655 24  Part  42 

5446 10  Part  61 

6212 15  Part  377 

6504  et  seq 43  Part  3130 

6901  et  seq 40  Part  271 

6930 40  Part  265 

6937 40  Part  261 

6974 40  Part  271 

6993 40  Part  280 

43  U.S.C.: 

1331  et  seq 30  Part  250 

1333 46  Parts  10. 

107.  160-162,  172 

1347—1348 46  Part  50 

1354 15  Part  377 

1356 46  Part  50 

1457 30  Parts  202.  203.  241 

1701  et  seq 43  Part  3040 

44  U.S.C.: 

3501 35  Part  103 

3504 27  Parts  70. 197.  231,  290 

3507 7  Part  330 

45  DJS.C.: 

15 49  Part  232 

21 49  Part  216 

228a. 20  Part  205 

228J 20  Part  205 

231 20  Parts  210.  211 

362 20  Part  359 

421 49  Part  216 

433—437 49  Part  216 

439—441 49  Part  216 

471 49  Part  225 

797 20  Part  359 

907 20  Part  359 

1004 20  Part  359 

46  U.S.C.: 

1  (note  preceding) 46  Part  6 

2 46  Parts  37.  79.  99 

85a. 46  Parts  72.  163 


46  UJS.C— Con.  CFR 

86 46  Parts  45,  46.  72.  93.  175.  177 

88  et  seq 46  Part  12 

88a. 46  Parts  44-46.  72.  93.  163.  177 

91—92 19  Part  6 

170 46  Parts  33. 

37.  94.  146.  147 

133 46  Part  12 

170 :...  46  "Parts  33.  37.  38. 

40,  64.  70.  75.  76.  78.  79.  90.  94. 

99.  105.  146.  147.  154.  161.  175, 

176.  184.  188.  194 

188 46  Parts  24,  94 

222 46  Part  176 

223—224 46  Part  12 

239 46  Parts  26,  78, 

185.  197 

239b 46  Part  12 

251 46  Part  4 

289 46  Part  4 

291 46  Parts  154.  154a 

310 46  Part  4 

313—314 46  Part  4 

319 46  Part  4 

320 46  Part  171 

361— 362...46  Parts  70,  72,  79,  90,  99, 

161 

362—364 46  Part  188 

362 46  Part  80 

363 46  Parts  37,  46, 

70,  72,  75.  76.  78.  93-95.  163. 

193.  194 

366— 367...46  Parts  70.  72.  79.  90.  99. 

161.  163 

367 46  Parts  12.  33. 

37.  38.  46.  75,  76,  93,  78,  94,  160, 
162.  164.  188.  193 

369 46  Parts  33.  34.  38. 

45.  46.  70.  72.  75.  76.  78.  79.  94. 

146.  154,  154a.  159-164.  180. 

182.  192.  194 

372 46  Part  188 

375 .1 46  Parts  12. 

24.  26.  31.  33.  34.  36-38.  40.  70. 

72.  75,  76.  78.  79.  90.  93-95,  99, 

105,  146-147A.  154.  154a.  159- 

164.  176.  177.  180.  181.  192-194 

382b 46  Part  9 

390— 390g 46  Part  12 

390 46  Parts  182,  184 

390b 46  Parts  31.  33,  34. 

38.  70.  72.  75.  76.  79.  94.  95.  99. 
160-164.  177.  180-184.  192.  193 

390c 46  Part  176 

390h 46  Part  183 

391— 391a 46  Parts  37.  75.  76, 

78,  94,  95.  99.  161,  163,  183.  188. 

192.  193 
391— 391a 46  Parts  37.  78.  94 
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391...46  Parts  72,  79.  93.  177,  181.  184, 

194 

391a. 46  Parts  12, 

31,  33.  34,  36.  38.  40.  70.  90,  105, 

146,  147,  151,  154a,  159,  160, 

162,  164,  180 

392 46  Parts  24,  33,  37. 

38,  70.  72.  75.  76.  79,  90.  93.  94. 
99.  161.  176.  177. 181-184,  193. 

194 

395 46  Parts  70.  72. 

75.  76,  78.  79.  90.  94.  99.  160. 
161.  188.  193,  194 

399—400 46  Part  176 

399 46  Parts  36,  38.  40. 

70.  72,  79,  99,  161 

404—409 46  Parts  79.  99 

404—404-1 46  Parts  12.  90 

404 46  Parts  70.  72. 

75.  76.  78.  93.  160-164.  177,  181, 

183.  184 

405 46  Parts  26.  33,  38, 

75.  76.  78.  90,  94,  161,  162 

411—412 46  Parts  79,  99 

411 46  Parts  37.  38.  40. 

70.  72.  90.  161,  176.  183 

416 46  Parts  9.  12.  24. 

26.  33.  34.  36-38.  40.  72.  75.  76. 

78.  79.  90.  93-95.  99.  105.  146- 

147A.  154.  154a.  159-164.  177, 

180.  192-194 

435 46  Parts  31.  37. 

40.  70.  72.  78.  79.  99.  161.  176. 
181.  183,  184,  193.  194 

441—445 46  Parts  3,  14.  24 

445 46  Parts  33.  38. 

75.  76.  78.  94.  161.  188.  193.  194 

451 46  Part  176 

453 46  Part  176 

458 46  Part  31 

466 15  Part  377 

470 46  Part  78 

476 46  Part  75 

481 46  Parts  12,  33. 

34.  36,  38.  40.  70.  72.  75.  76.  78, 

79,  93-95,  99.  105.  160-164.  176. 

\  177.  180-184.  188.  192-194 

482— 483....1. 46  Parts  46.  93 

482 .{ 46  Parts  72 

f  92.  163 

489— 490...J. 46  Part  160 

489 (. 46  Parts  33.  38.  40. 

7i2.  75.  76.  78,  79,  94,  99,  161, 

162/164.  176.  180.  181.  183.  184. 

(  188,  192,  194 

526 ). 46  Part  24 

526e 1 46  Parts  160.  164.  180 

526f .Y. 46  Parts  26,  186 


46  U.S.C.— Con.  CPR 

526g 46  Parts  162,  181 

5261- 526j 46  Part  182 

526i 46  Part  162 

526/ 46  Part  78 

526p 46  Parts  12.  24,  26, 

33,  34.  38.  70.  72.  75.  76,  78,  79, 

90.  94.  95.  99,  160-162.  164,  176. 

180-182,  184.  188.  193 

527d 46  Parts  24.  26 

643 46  Parts  12,  14 

672—672-2 46  Part  12 

672 46  Parts  14,  166 

672a— 672b 46  Part  12 

673 46  Part  12 

676 46  Part  14 

689 46  Parts  12,  14,  166 

881 46  Parts  70,  90 

882 46  Part  176 

883-1 46  Part  68 

1114 46  Part  308 

50  Part  259 

1281—1294 46  Part  308 

1333 46  Parts  12,  46, 

70,  72.  75.  76.  78.  79.  99.  108. 
160—164.  168.  171.  173.  197 

1454 46  Parts  24.  26.  33. 

75.  78.  94.  160.  161,  164,  180, 

192 

1488 46  Parts  24,  33, 

75.  78,  94.  161.  164.  180.  192 

2101 46  Parts  171.  11 

2103 19  Part  4 

46  Part  15 
2104  46  Parts  112. 113.  > 

171.  173 

2113 46  Parts  71.  112.  113.  189 

3102 46  Part  192 

3301 46  Parts  112.  113. 

171,  173 

'3316 46  Part  173 

3318 46  Parts  112,  113 

3507 46  Part  30 

3703 46  Parts  91.  171,  173 

4102 46  Parts  160.  192 

4104 46  Part  2 

6101 46  Part  167 

8105 46  Parts  97.  167 

8901—8904 46  Part  15 

9102 46  Part  15 

12115 46  Part  67 

14103 46  Part  69 

46  U.S.C.  App.: 

86 46  Parts  2.  42.  47. 

50.  107-109.  170.  173.  174 

88— 88i 46  Part  45 

88 46  Parts  170.  173.  174 

88a 46  Parts  2.  42,  47 

170,  173.  174 
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46  U.S.C.  App.— Con.  CPR 

320 19  Part  171 

846 46  Part  550 

1295f— 1295g 46  Part  2 

47  U.S.C.: 

152—153 47  Part  0 

155 47  Part  0 

202 47  Part  0 

301 47  Part  0 

307—309 47  Part  0 

315 47  Part  0 

397 47  Part  0 

49  U.S.C.: 

1 49  Part  1035 

5b— 5c 49  Part  1331 

12 49  Parts  228.  1004.  1035.  1331 

20 49  Part  228 

26 49  Parts  233.  235.  236 

104 49  Parts  390.  394 

108 46  Parts  7. 

70.  72.  78.  90.  163.  188 

}02— 304 49  Part  1041 

S04 49  Parts  385.  396.  397.  1004 

.306—309 49  Part  1041 

311 49  Part  1042 

322 33  Part  1 

Spi 49  Part  233 

504 49  Part  233 

522 49  Part  233 

902—904 49  Part  1071 . 

903—904 49  Part  1072 

1003 49  Part  1041 

1010 49  Part  1041 

1302 14  Part  385 

1324 14  Parts  316.  385 

1341 14  Part  150 

1342 14  Part  13 

1344 14  Part  13 

1371—1373 14  Part  385 

1371—1372 14  Part  316 

1372 14  Part  99 

1377 14  Parts  316.  385 

1386 14  Parts  316.  385 

1421 14  Part  99 

1422 14  Part  25 

1426—1427 14  Part  25 

1429—1430 14  Part  13 

1442—1443 14  Part  99 

1472 14  Part  99 

1474 19  Part  6 

1485—1488 14  Part  13 

1509 19  Parts  6.  122 

1624 19  Part  6 

1652 49  Part  216 

1653 49  Part  385 


49  U.S.C.— Con.  CPR 

1655 14  Parts  13,  25 

23  Part  650 

46  Parts  3,  6.  12,  14.  24,  26.  31. 

33,  34,  36-38,  40.  45,  70,  72.  75. 

76.  78-80.  90.  93-95.  99,  105. 

146.  154.  154a.  159-164,  166. 

168.  175-177,  180-185,  188,  192- 

194,  402,  403 

49  Parts  209.  216.  225, 

228-233,  235,  236,  385,  396,  397 

1657 49  Parts  7,  99,  209, 

216,  511 

1672 49  Part  190 

1674a 49  Part  193 

1677 49  Part  190 

1679 49  Part  190 

1679b 49  Part  190 

1680—1681 49  Part  190 

1681 49  Part  191 

1803—1805 46  Part  147A 

1803—1804 46  Parts  146.  148 

1804 46  Parts  30.  98.  153 

49  Part  190 

1808 46  Parts  146.  147A.  148 

49  Part  191 

1903 46  Part  4 

2002 49  Parts  190.  195 

2006—2010 49  Part  190 

3102 49  Part  397 

10101 49  Part  1042 

10301 49  Part  1001 

10321 49  Part  1042 

10326 49  Part  1150 

10903 49  Part  1150 

10922 49  Part  1042 

49  U.S.C.  App.: 

1903 46  Part  4 

50  U.S.C.: 

196 46  Part  94 

198 46  Parts  2, 

4.  12.  15.  31.  32.  34.  36-38.  40. 

46.  68,  70.  72.  75-79.  90.  92.  93, 

95-97.  99.  147.  160-164.  173. 

180.  182.  188.  190.  192.  195 

1701  et  seq 15  Parts  371-373, 

379,  385-387,  389.  399 
50  U.S.C.  App.: 

2061  et  seq 20  Part  654 

2401  et  seq 15  Parts  368-377. 

379.  385-387.  389-391.  399 
U.S.  Statutes  at  Large: 
92  Stat.: 

2379 34  Part  790 

100  Stat.: 

1783 7  Part  1477 

3341 7  Part  1477 

Public  Laws: 
98-8 34  Part  304 


188 

23107 

23203 

23379 

23603 

23749 

24011 

24247 

24437 

24671 

24921 

25129- 

25301- 

25481- 

25591- 

26023- 

26217- 

26419- 

26585- 

26751- 

26987- 

27147- 

27335- 

27469 

27663- 

27819- 

27955- 

28177- 

28363 

28627 

28855- 

28997- 

29219 

29323 

29441 

29633 

29875 

30011 

30243 

80421 

30637 

80825 

80973 

31281 

31629 

81825 

32029 

82195 

32367 

82695 

82883 

83097 

83433 

83801 

84013 

84273 

84479 

84711 

35061 

35191 
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23202 June  20 


21 

22 

23 

24 

27 

28 

29 

30 

-25128 July  1 


23378. 
23602. 
23748. 
24010. 
24246. 
24436. 
24670. 
24920. 


5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

27 

28 

29 

28996 Aug.  1 


25300. 
25480. 
25590. 
26022. 
26216. 
26418. 
26584. 
26750. 
26986. 
27146. 
27334. 
27468. 
27662. 
27818. 
27954. 
28176. 
28362. 
28626. 
28854. 


2 

3 

4 

5 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 

22 

23 

24 

25 

26 

29 

30 

31 

-34012 Sept.  1 


29218., 
29322., 
29440., 
29632. 
29874. 
30010. 
30242. 
30420. 
30636. 
30824. 
30972. 
31280. 
31628. 
31824. 
32028. 
32194. 
-32366. 
-32594. 
-32882. 
■33096. 
-33432. 
-33800. 


34272. 

34478. 

34710. 

35060. 
-35190. 
-35282. 


2 
6 
7 
8 
9 
12 


35283-35422 Sept.  13 


14 

15 

16 

19 

20 

21 

22 

23 

26 

27 

28 

29 

30 
38687-38938 Oct.  3 


35423-35798. 
35799-35986. 
35987-36228. 
36229-36430. 
36431-36556. 
36557-36774. 
36775-36948. 
36949-37280. 
37281-37538. 
37539-37726. 
37727-37982. 
37983-38280. 
38281-38686. 


38939-39072. 
39073-39224. 
39225-39432. 
39433-39582. 
39583-39738. 
39739-40012. 
40013-40200. 
40201-40394. 
40395-40714. 
40715-40864. 
40865-41148. 
41149-41304. 
41305-41550. 
41551-42930. 
42931-43184. 
43185-43412. 
43413-43672. 
43673-43842. 
43843-43998. 


4 

5 

6 

7 

11 

12 

13 

14 

17 

18 

19 

20 

21 

24 

25 

26 

27 

28 

31 

43999-44166 Nov.  1 

44167-44372 2 

44373-44584 3 

44585-44852 4 

44853-45058 7 

45059-45248 8 

45249-46442 9 

46443-46750 10 

46761-46880 14 

45881-46078 16 

46079-46426 ^    16 

46427-46600 17 

46601-46842 18 

48843-47 178 21 

47179-47490 ^ 22 

47491-47666 23 

47867-47798 26 

47799-47926 28 

47927-48242 29 

48243-48604 30 

48606-48628 Dec.  1 

48629-48894 2 

48896-49110 5 

49 1 1 1-49286 6 

49287-49644 7 
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49545-49648 \ Dec.  8 

49649-49842 1 9 

49843-49968 J. 12 

49969-50200 .-J. 13 

50201-50372  ....L..1 14 

50373-50506  .^J^. 15 

50507-5091057!rr. 16 

50911-51088.... 19 


51089-51216 

51217-51534 

•  ••••••••••••••        MJiSXfm     £\J 

21 

51535-51724 

51725-52110 

22 

23 

52111-52396 

52397-52622 

27 

28 

52623-52970 

2fi 

52971-53376 

o 


1988 


